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COURT  OF  APPEALS  OF  INDIAN  TERRITORY. 

Adopted  Febmary  IS,  1896,  and  Bevised  to  Jane  IT,  1904 


Rule  L 

TERMS  OF  CX>URT. 

Tliere  ihaU  be  held  two  terms  of  court  a 
year,  one  of  whlcb  shall  commence  on  the 
second  Tneedar  In  June  and  the  other  on 
the  fourth  Taesday  In  September  of  each  year. 
(Adopted  and  promulgated  October  5,  1901.) 

Role  n. 

ATTORXBJr& 

Attom^s  boldlng  license  to  practice  law 
In  the  Supreme  Court  of  the  United  States, 
or  in  the  coorts  of  the  several  districts  of 
the  Indian  Territory,  m^y  be  enrolled  as 
attorneys  of  this  court  on  motion,  and  ex- 
hibition of  such  license  at  time  of  motion. 

Provided:  That  attom^s  of  record  of  Su- 
preme ConrtB  of  other  states  and  territories 
may,  npon  motion,  appear  specially  in  par- 
ticnlar  cases.  (Adopted  and  promulgated 
Jane  17,  1901.) 

Role  ni. 

MOTION  FOR  NBIW  TRIAL. 
In  a  motion  for  a  new  trial,  filed  In  any  dis- 
trict of  the  United  States  court  in  this  terri- 
tory, it  shall  be  necessary  to  set  out  In 
detaQ  the  dUferent  particular  errors  relied 
npon  to  secure  a  new  trial,  and  this  court 
will  not  consider  any  ruling  or  action  of  any 
of  tbe  district  courts  of  this  territory,  un- 
less objection  and  exception  was  made  and 
taken  at  the  time  of  tbe  trial,  as  the  same 
is  shown  in  tbe  record  in  any  given  cause, 
and  snch  ruling  or  action  be  set  out  in  the 
assignment  of  errors,  as  required  in  para- 
graph 2  (b)  of  rule  X.  (Adopted  and  pro- 
molgated  June  17, 1904.) 

Rule  ly. 

TRANSCRIPT. 

An  transcripts  shall  commence  with  the 
style  ot  the  court  in  which  the  controversy 
was  decided,  and  the  name  of  the  Judge  pre- 
siding when  the  decree.  Judgment  or  order 
in  the  case  was  rendered,  to  reverse  which 
tbe  appeal  Is  prayed  or  a  writ  of  error  in- 
tended to  be  prosecuted,  and  Its  date,  as: 
"Fleaa  before  A.  B.,  Judge  of  the  United 

States  Court  fer  the  District  of  the 

Indian  Territory,  on  the day  of , 

Id—;"  the  names  ot  all  parties  litigant  as 
92S.W. 


they  stood  when  the  controversy  was  de- 
cided, with  the  nature  of  the  suit  or  mo- 
tion, as: 

J.  K.  PlalntUt,      1  ,^. 

^       f  Action  on  Promissory 
against  V  ^^ 

L.  M.  Defendant  I 


When  an  order  of  court  is  mentioned,  the 
date  must  be  distinctly  stated  and  not  by 
reference  to  the  day  and  year  aforesaid. 

No  paper  shall  be  more  than  once  copied; 
when  it  occurs  a  second  time,  let  it  be  re- 
ferred to  by  the  page  in  the  preceding  part 
of  the  record. 

When  depositions  are  taken  on  Interroga- 
tories, in  making  up  the  transcript  the  an- 
swers must  follow  Immediately  after  the 
questions  to  which  they  are  responsive. 

When  an  equity  case  has  once  been  before 
this  court  and  a  transcript  la  again  called 
for,  to  have  error  which  occurred  after  Its 
return  corrected,  the  second  transcript  shall 
begin  where  the  former  ended;  that  Is,  with 
the  Judgment  of  this  court  which  should  be 
entered  of  record  in  the  United  States  court 
of  the  district  In  which  the  case  originated, 
omitting  the  opinion  of  the  appellate  court 
—the  appeal  or  supersedeas  bond  to  be  the 
last  paper  copied. 

At  the  beginning  of  every  transcript  there 
must  be  prefixed  an  Index,  or  table  of  con- 
tents, referring  to  the  pages  of  record,  where 
the  matter  referred  to  Is  copied,  as: 

Complaint   Page  1 


Exhibit  A.  (note  of  J.  B.  to  C.  F.). 

Exhibit  B."(dVed*from*A.'to'  B.)! ! ! ! 

Decree  (or  judgment) 

Appeal  


And  so  on  to  the  end,  referring  to  the  mate- 
rial points  of  the  whole  record.  There 
should  also  be  marginal  notes  on  each  page 
indicating  the  subject-matter  thereof. 

The  fee  for  the  transcript  must  In  all 
cases  be  certified,  also  tbe  cost  hi  the  United 
States  court  of  the  district  where  a  superse- 
deas bond  has  been  filed,  specifying  by  whom 
paid. 

Rule  v. 

OMISSIONS  FROM  TRANSCRIPT. 

The  clerks  of  the  courts  In  each  district 

in    making    up    transcripts    of    records    to 

be  transmitted  to  this  court  shall  not  where 
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the  defendant  has  appeared,  set  out  any 
sammons  or  other  writ  or  process  for  appear- 
ance, or  the  return  thereof;  but  In  Hen 
thereof  shall  say  (e.  g.),  "Summons  Issued, 

,  Itt— ;  served ,  1&— '*  and  If  any 

pleading  be  amended,  the  clerk  shall  treat 
the  last  amended  pleadings  as  the  only  one 
of  that  order  in  the  cause,  and  he  must  re- 
frain from  copying  any  pleading  that  is 
withdrawn,  waived  or  superseded  by  amend- 
ment, unless  it  Is  called  for  by  the  bill  of  ex- 
ceptions or  by  Instructions  of  counsel  in 
writing;  and  no  clerk  shall  insert  In  any 
transcript  any  matter  touching  the  organiza- 
tion or  adjournment  of  the  court,  or  the  im- 
paneling or  swearing  of  the  jury  or  the 
names  of  the  Jurors;  or  mention  of  any  con- 
tinuance or  commission  to  take  testimony  or 
the  return  thereto,  or  notice  to  take  deposi- 
tions, or  the  caption  or  certificate  of  the  offi- 
cer before  whom  taken,  or  any  other  mere- 
ly Incidental  matter,  unless  the  same  be  spe- 
cially called  for  by  the  bill  of  exceptions; 
or  in  cases  In  equity  by  written  Instructions 
to  the  clerk  from  either  party.  Such  Instruc- 
tions shall  be  filed  by  the  clerk  and  copied 
In  the  transcript. 

RnleVL 
CONTENTS  OF  TRANSCRIPTS  AT  LAW. 

In  dTil  cases  at  law,  the  transcript  shall 
set  out,  after  the  caption,  a  copy  of  the  com- 
plaint the  exhibits,  if  any;  then  the  state- 
ment as  to  the  summons;  then  the  answer; 
the  exhibits,  if  any;  then  the  orders  and 
papers  referred  to  therein,  in  Immediate 
succession  up  to  and  including  the  final 
Judgment;  then  the  record  entry  of  filing 
motions  for  new  trial  and  In  arrest  of  Judg- 
ment, and  the  order  of  court  thereon;  the 
prayer  and  granting  of  appeal;  the  filing 
of  the  bill  of  exceptions;  the  bill  of  excep- 
tions, with  the  papers  therein  referred  to; 
the  supersedeas  bond.  If  any;  then  the  cer- 
tificate, duly  signed  and  sealed. 

Rtile  Vn. 

TRANSCRIPT  IN  CHANCERY  OASES. 

In  chancery  cases,  after  the  statement  as  to 
the  court.  Judge  and  parties,  the  complaint 
should  be  copied  In  transcript,  unless  an  or- 
der of  the  court  properly  precedes  It,  then 
the  exhibits  referred  to;  then  statement  as 
to  summons;  then  the  order  of  court  pre- 
vious to  filing  answer;  then  answer  and  ex- 
hibits referred  to  therein.  In  all  such  cases 
the  whole  of  the  evidence  shall  be  embodied 
In  the  transcript  unless  the  parties  shall 
agree  upon  an  abbreviated  statem^it  there- 
of. 

Depositions  by  the  clerk  shall  be  Intro- 
duced as  follows: 

"Depositions  read  on  the  part  of  the  plain- 
tlfr. 

"Depositions  of  A.  B.  taken  for  plaintiff 
at on day  of 19 — " 


"Depositions  read  for  defendant 
"Depositions  of  O.  D.,  taken  for  defend- 
ant on  the day  of 1©—." 

"Decree."  "Appeal  and  supersedeas  bond. 
If  any.    Opinion  of  the  court" 

Rule  Yin. 
TRANSCRIPT  IN  CRIMINAI/  CASEa 

Upon  appeal  In  criminal  cases,  after  the 
caption,  the  transcript  shall  begin  with  the 
return  of  the  Information  w  Indictment  Into 
court  unless  a  motion  shall  have  been  made 
to  set  aside  the  information  or  Indictment; 
and  In  cases  of  motion  to  set  aside  Indict- 
ment the  proceedings  Impaneling  the  grand 
Jury  shall  also  be  copied  In  the  transcript 
Then  should  follow  the  Information  or  In- 
dictment the  pleadings  by  the  defendant 
and  aubaequent  proceedings  In  the  case. 

■Rule  JX. 
PRINTING    RECORDS. 

L  On  the  filing  of  the  transcript  In  every 
case,  the  clerk  of  this  court  shall  cause  twen- 
ty copies  of  the  same  to  be  printed  and  shall 
furnish  three  copies  of  the  record  so  print- 
ed, to  each  party,  at  least  fifteen  days  be- 
fore the  day  on  which  the  same  Is  set  down 
for  hearing. 

2.  The  clerk  shall  be  entitled  to  demand  of 
the  appellant  or  plalntUf  in  error,  the  cost 
of  printing  the  record  (which  In  no  case  shall 
exceed  the  sum  of  eighty  cents  per  page)  be- 
fore ordering  the  same  to  be  done. 

8.  If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  for  argument  for 
failure  of  the  party  to  advance  the  cost  of 
printing,  the  case  may  be  dismissed. 

4.  In  case  of  reversal,  affirmance,  or  dis- 
missal with  costs,  the  amount  paid  for  print- 
ing the  record  shall  be  taxed  against  the 
party  against  whom  costs  are  given.  (Adopt- 
ed and  promulgated  January  6,  1900.) 

RuIeX. 
BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  «Tor  or 
appellant  shall  file  with  the  clerk  of  this 
court  at  least  fifteen  days  before  the  case  Is 
called  for  argument  twenty  copies  of  a  print- 
ed brief,  one  of  which  shall,  on  applica- 
tion, be  furnished  to  each  of  the  counsel  en- 
gaged upon  the  opposite  side. 

2.  This  brief  shall  contain  In  order  here 
stated: 

(a)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  In- 
volved, In  the  manner  In  which  they  are 
raised. 

(b)  A  specification  of  the  errors  relied  up- 
on, In  law  cases,  shall  set  out  separately  and 
particularly  each  error  asserted  and  Intend- 
ed to  be  urged;  and  In  equity  cases  the  sped- 
ficntlon  shall  state,  as  particularly  as  may 
be,  in  what  the  decree  is  alleged  to  be  erro- 
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neous.  Wben  the  error  alleged  Is  to  the  ad- 
mission or  to  the  rejection  of  evidence,  the 
opeciflcation  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court, 
the  specification  shall  set  out  the  part  re- 
ferred to,  totldem  verbis,  whether  it  be  In 
instmctlons  given  or  In  Instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon 
the  report  of  a  master,  the  specification  shall 
state  the  exception  to  the  report  and  the  ac- 
tion of  the  court  upon  It 

(c)  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact 
to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon 
in  support  of  each  point 

3.  The  counsel  for  a  defendant  in  error  or 
an  appellee  shall  file  with  the  derlt  twenty 
printed  copies  of  his  brief,  at  least  three 
days  before  the  case  is  called  for  hearing. 
His  brief  shall  be  of  a  like  character  with 
that  required  of  the  plaintiff  in  error  or  ap- 
pellant except  that  no  specifications  of  er- 
rors shall  be  required,  and  no  statement  of 
the  case,  imless  that  presented  by  the  plain- 
tiff in  error  or  appellant  is  controverted. 

4.  Where  the  case  is  reached  In  the  reg- 
ular call  of  the  docket,  and  there  is  no  com- 
pliance with  this  rule  by  either  party,  the 
case  shall  be  dismissed  at  the  cost  of  the 
appellant 

3.  When,  according  to  this  rule,  a  plain- 
tiff in  error  or  an  appellant  is  in  default  the 
case  may  be  dismissed  on  motion;  and  when 
a  defendant  In  error  or  an  appellee  is  in  de- 
fanlt  be  will  not  be  heard,  except  on  con- 
sent of  bis  adversary,  and  by  request  of  the 
court 

e.  Wboi  no  counsel  appears  for  one  of  the 
parties,  and  no  printed  brief  or  arg;ument  is 
flied,  only  one  counsel  will  be  heard  for  the 
adverse  party;  but  If  a  printed  brief  or  ar- 
gument is  filed,  the  adverse  party  will  be 
entitled  to  be  heard  by  two  connseL 

7.  The  briefs  so  filed  under  this  rule 
shall  be  printed  In  the  same  style,  of  the 
same  size  and  on  paper  of  the  same  quality 
and  of  same  character  and  style  of  type 
as  prescribed  for  transcripts  under  Rule  9, 
adopted  this  day.  (Adopted  and  promidgated 
April  2,  1898.) 

Rule  XI. 

MOTIONS. 

All  motions  shall  be  in  writing,  and  filed 
with  the  clerk  before  presentation  to  the 
court,  and  by  him  noted  on  the  docket  The 
motion  shall  be  endorsed  with  the  number 
and  style  of  the  case,  the  character  of  the 
motion,  and  name  of  the  attorney  present- 
ing the  same  and,  except  in  cases  where 
all  the  fftcts  relied  upon  to  support  the  mo- 
tion are  of  record,  such  motion  shall  be  sup- 
ported by  affidavit  Such  motion  will  be- 
dedded  after  the  hearing  by  the  Oonrt,  up- 


on reconvening  after  a  recess  or  adjourn- 
ment 

No  motion  shall  -be  heard  without  reason- 
able notice  has  been  given  to. counsel  upon 
the  opposite  side  of  the  case,  except  where, 
in  the  opinion  of  the  court,  an  emergency 
exists. 

Proof  of  the  service  of  notice,  except  where 
tbere  is  written  waiver  or  acceptance  thereof, 
shall  be  by  affidavit  filed  with  the  clerk  of 
this  court  together  with  a  copy  or  duplicate 
of  the  notice  served.  (Adopted  and  promul- 
gated June  17,  19(H.) 

Bole  XIL 
RE-HEARING. 
A  petition  for  re-bearing  after  Judgment, 
may  be  presented  at  the  term  at  which 
Judgment  Is  entered,  or  within  fifteen  days 
thereafter  or  at  any  time  by  special  leave 
granted  during  the  term,  and  must  briefly 
and  distinctly  state  the  grounds,  and  if  pre- 
sented in  vacation  within  said  fifteen  days 
such  petition  shall  be  presented  to  one  of 
the  Judges  of  said  Court  who,  if  he  be  of 
opinion  that  the  same  should  be  granted, 
shall  endorse  thereon  the  date  of  presenta- 
tion of  such  petition  to  him,  and  order  the 
same  to  be  filed  with  the  Clerk  of  said  Court 
and,  at  the  same  time,  order  a  stay  of  all 
proceedings  In  said  cause  until  the  hearing 
of  the  petition  by  said  Court  at  the  suc- 
ceeding term  thereof.  (Adopted  and  promul- 
gated September  25,   1902.) 

Rule  XIH. 
MANDATE). 

In  an  cases  finally  determined  in  this 
court,  a  mandate  or  other  proper  process  in 
the  nature  of  a  procedendo,  shall  be  Issued  at 
the  termination  of  sixty  days  after  the  final 
disxKwItion  thereof,  unless  otherwise  especi- 
ally ordered  by  the  court  for  the  purpose 
of  informing  the  court  below  of  the  proceed- 
ings of  this  court,  so  that  such  proceedings 
may  be  had  in  such  courts  as  to  law  and 
Justice  may  appertain.  (Adopted  and  pro- 
mulgated January  6,  1900.) 

Rule  XIV. 
APPEAL  MAT  BE  DISMISSED,  WHEN 

In  all  civil  cases  when  the  appeal  has  been 
taken  more  than  ninety  days  and  a  superse- 
deas bond  filed,  and  the  appellant  has  not 
filed  in  the  office  of  the  clerk  an  authenti- 
cated copy  of  the  record,  the  appellee  may 
at  any  time  file  in  this  court  a  certified  tran- 
script of  tlie  Judgment  order,  or  decree  ap- 
pealed from,  the  order  granting  the  appeal 
and  the  supersedeas  bond,  with  his  motion  to 
dismiss  the  appeal  or  affirm  the  Judgment; 
and  the  appeal  shall  be  dismissed  or  the 
Judgment  affirmed  at  the  cost  of  the  appel- 
lant, unless  good  cause  be  shown  against 
it:    Provided,  a  notice  of  ten  days  of  such 
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Intended  motion  be  given  to  the  appellant  or 
his  attorney  of  record. 

Rule  Xy. 
ORAL  ARGUJdENT. 

One  honr  on  each  side  Btaall  be  allowed  for 
oral  argument  In  each  case  and  no  more, 
without  ffpecial  leave  of  court  granted  before 
the  argument  begins.  The  time  thus  allowed 
may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion,  but  a  fair 
opening  of  the  case  shall  be  made  by  the 
party  having  the  opening  and  closing  ar^ 
gumenta.  The  plaintiff  In  error  or  appel- 
lant shall  be  entitled  to  open  and  close  the 
argument,  but  when  there  are  cross  appeals, 
they  shall  be  argued  togccher  as  one  case, 
and  the  plaintiff  In  the  court  below  shall  be 
entitled  to  the  opening  and  concluding  argu- 
ment The  party  having  the  concluding  ar- 
gument if  he  shall  have  used  one  hour  in  hi« 
opening  argument  may  be  allowed  fifteen 
minutes  time  In  addition,  in  which  to  maka 
a  dosing  argument. 

Rule  XYL 

SUMMONS  AND  WARNING  ORDER  ON 
WRITS  OP  ERROR  AND  APPEALS 
GRANTHD  BY  THE  OLERK  OF  THIS 
COURT. 

When  a  writ  of  error  Is  Issued  or  an  ap- 
peal granted,  a  summons  shall  Issue  com- 
manding the  appellee  to  appear  at  the  ensu- 
ing term  and  defend.  If  the  summons  be 
returned  not  executed,  an  alias  may  issue  at 
any  time;  and  when  it  shall  appear  that 
the  appellee  la  a  nonresident,  notice  shall  be 
given  by  warning  order  that  he  appear  by  a 
day  to  be  fixed,  which  order  shall  be  pub- 
lished weekly  for  at  least  fotv  weeks  in  some 
newspaper  published  at  the  place  of  holding 
this  court,  the  first  of  which  publication  shall 
be  at  least  thirty  days  before  the  appearance 
day  flxt^d  as  aforesaid,  and  an  affidavit  of 
such  publication  shall  be  filed  with  the  clerk. 
The  cause  shall  stand  for  hearing  in  the 
same  manner  as  if  notice  against  such  ap- 
pellee had  been  returned  executed. 

Rule  XVIL 
BILI£I  OP  EXCEPTION, 

Bills  of  exception  shall  be  so  prepared  as 
only  to  represent  to  the  appellate  court  the 
rulings  of  the  court  below  upon  some  mat- 
ter of  law,  and  shall  contain  only  such  state- 
ment of  facts  as  may  be  necessary  to  ex- 
plain the  bearing  of  the  rulings  upon  the 
Issue  or  question  Involved;  and  If  the  facta 
be  undisputed  they  shall  be  stated  as  facts, 
and  not  the  evidence  from  which  they  are 


deduced;  and  U  disputed  or  a  defect  of  proof 
be  the  ground  of  ruling  or  exception  the  evi- 
dence shall  be  set  out  at  length.  In  no  blU 
of  exceptions  shall  any  deed,  will  or  other 
documentary  evidence  be  Inserted  at  length, 
but  shall  only  be  briefly  stated  according  to 
its  Import  and  effect,  unless  the  nature  of 
the  question  raised  and  decided  renden  it 
necessary  that  it  should  be  Inserted  in  ex- 
tenso;  nor  shall  any  document  be  more  than 
once  Inserted  aa  large  in  any  transcript. 
Either  party  shall  have  the  right  to  have 
any  or  all  of  the  testimony  in  any  case  or 
all  documentary  proof  inserted  at  length.  It 
being  stated  at  whose  Instance  the  same  Is 
so  inserted,  that  costs  may  be  awarded  as 
the  matter  so  incorporated  may  be  deeme<l 
proper  or  not,  to  have  been  set  out  In  full. 

Rule  XVm. 

Where  In  any  law  case  In  any  of  the  dis- 
tricts of  the  United  States  court  in  this  terri- 
tory, at  the  time  the  verdict  of  a  Jury  Is 
rendered  or  a  finding  of  the  court  la  made 
when  the  case  is  submitted  to  the  court  with- 
out a  jury,  either  party  desires  to  file  a  mo- 
tion for  a  new  trial,  and  gives  notice  there- 
of to  the  court,  the  court  shall  not  render 
final  judgment  In  the  case  until  the  party 
has  an  opportunity  within  the  time  provided 
by  statute  to  file  sncta  motion  for  a  new 
trial,  and  if  such  motion  for  a  new  trial  be 
filed  within  the  time  allowed  by  statate, 
then  the  court  shall  not  enter  final  Judgment . 
until  such  motion  for  a  new  trial  shall  be 
finally  determined  and  ruled  upon. 


Rule  XIX 
PRACTICE.  WHEN  NO  SPECIFIC  RULE. 

In  cases  wbere  no  provision  Is  made  by 
statute  or  by  these  rules,  proceedings  in 
this  court  shall  be  In  accordance  with  tbe 
practice  In  tbe  United  States  circuit  court 
of  appeals  for  the  Eighth  circuit. 


Rule  XX 

DEPOSIT. 

On  filing  the  original  transcript  with  the 
clerk  of  this  conrt,  the  appellant,  or  plaintiff 
In  error  shall  deposit  with  the  clerk  the  sum 
of  ten  (10)  dollars  for  the  payment  of  clerk's 
costs.  If  this  amount  is  exhausted,  the 
clerk  may  call  on  the  party  occasioning  any 
additional  costs,  to  advance  a  further  sum 
of  ten  (10)  dollars.  Any  amounts  so  advan- 
ced and  not  used  shall,  at  termination  of  the 
case,  be  returned  to  the  party  entitled  there- 
to. 
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In  Force  April  Term,  1906. 


L  In  accordance  Tvitb  section  118  of  the 
Constitution,  this  court  after  January  1,  189C, 
wUl  be  dirided  into  two  departments,  each 
one  of  trlilcb  shall  consist  of  three  Judges, 
besides  the  Chief  Justice,  who  shall  preside 
over  each  department  Each  division  shall 
At  on  alternate  days  during  each  week,  when 
not  In  Joint  session,  to  hear  arguments  and 
motions  and  deliver  opinions.  Opinions  shall 
be  ddiyered  as  the  judgment  of  the  court 
without  reference  to  the  department  deliver- 
ing them.  When  the  Chief  Justice  is  absent, 
or,  if  present,  from  any  cause  fails  to  pre- 
side, the  judge  next  oldest  in  commission 
sball  preside  with  each  department,  and  shall 
requiie  the  presence  of  a  judge  from  either 
^iepartment  when  necessary  to  constitute  a 
majority  of  the  entire  body.  The  cases,  when 
iDbmltted,  shall  be  assigned  by  the  Chief 
Jnstice  to  each  department,  and  In  such  a 
manner  as  to  equalize  the  burden. 

n.  Whenever  a  case  Involves  a  constitu- 
tional question,  either  federal  or  state,  or  in 
any  case  where,  in  the  opinion  of  the  Chief 
Jostlce,  the  importance  of  the  case  requires, 
both  departments  shall  hear  the  argument, 
whether  oral  or  written,  and  pass  on  the 
qnestioDS  involved;  and  in  cases  where  the 
judges  composing  one  department  do  not  con- 
cur, it  shall  be  the  duty  of  the  Chief  Jus- 
tice to  notify  the  other  department,  and  have 
the  question  at  issue  disposed  of  in  joint  ses- 
tlon. 

When  a  majority  of  either  department,  In- 
tioding  the  Chief  Justice,  shaU  desire  a  Joint 
Kssion  for  the  purpose  of  passing  on  any 
<Iwstlon  or  hearing  any  cause,  the  entire 
board  shall  be  assembled  for  that  purpose. 

in.  That  in  all  cases  or  appeals  hereafter 
filed,  or  now  filed  and  not  submitted,  it  shall 
be  the  duty  of  the  appellant  to  file  his  brief 
twenty  days  prior  to  the  day  the  case  is  set 
lor  hearing,  and  the  appellee  to  file  his  brief 
ten  days  prior  to  that  time,  and  a  failure  to 
do  80  by  the  appellant  shall  cause  a  dismissal 
of  the  appeal  without  prejudice,  and  upon 
the  part  of  appellee,  he  will,  if  in  default, 
**  required  to  pay  ijie  coats  up  to  the  date 
«f  filing  his  brief.  No  oral  argument  will 
be  ordered  or  heard  on  the  part  of  the  parly 
Ja  detftolt  unless  bla  brief  is  filed  as  herein 
provided.  When  the  briefs  are  in,  or  the 
brief  of  tb»  party  not  in  default,  an  oral 


argument  will  be  ordered  If  desired,  and  a 
time  fixed  for  thie  hearing. 

All  cases  will  be  decided  as  nearly  as  prac- 
ticable in  the  order  of  their  submission. 

lY.  Unless  by  leave  of  court  oral  argu- 
ment will  be  limited  to  one  hour  on  the  side. 

When  cases  are  orally  argued,  further  time 
beyond  one  day  will  not  be  given  for  briefs; 
the  cases  will  immediately  be  sent  out  to  the 
judges  In  rotation,  and  will  be  taken  up  at 
once  before  other  cases. 

y.  Records  not  made  out  in  a  legible  hand- 
writing, or  not  Indexed,  are  to  be  condemned, 
and  the  derk  making  out  such  record  to  be 
prohibited  from  collecting  anything  theref(v; 
and  the  clerk  of  this  court  will  disregard  the 
expense  thereof  in  taxing  cost  without  any 
special  order  in  the  caseu 

VI.  When  two  members  of  a  department 
desire  it,  a  rehearing  shall  be  granted. 

yil.  When  the  record  of  a  former  ai^eal 
in  the  same  cause  is  necessary  to  the  deci- 
sion of  a  subsequent  appeal,  or  when  a  rec- 
ord already  in  this  court  is  made  part  of  a 
record  in  another  case,  and  not  copied  Into 
the  transcript,  the  attorney  for  the  appellant 
must  see  to  it,  on  pain  of  having  the  appeal 
dismissed,  that  such  old  record  is  placed 
with  the  new  record  before  the  cause  is  sub- 
mitted. 

VnL  A  party  Intending  to  move  that  the 
clerk  of  the  inferior  court  or  the  adverse 
party  shall  be  adjudged  to  pay  the  costs  re- 
sulting from  a  violation  by  such  clerk  or 
party  of  subsection  11  of  section  737  of  the 
Civil  Code,  sliall  make  such  motion  at  or  be- 
fore the  submission  of  the  cause,  and  not 
thereafter;  and  such  motion  shall  indicate 
the  portions  of  the  record  claimed  to  have 
been  improperly  copied,  and  the  pages  of  the 
transcript  where  they  may  be  found. 

IX.  If  the  motion  is  against  the  clerk, 
he  must  be  served  with  a  copy  of  the  writ- 
ten motion  at  least  five  days  before  the  cause 
la  submitted. 

X.  If  an  appellant  or  his  attorney,  or  an 
appellee  with  a  cross-appeal,  or  his  attorney, 
shall,  for  any  purpose,  withdraw  the  record 
from  the  clerk's  custody  without  tl)e  special 
order  of  the  court,  and  fail  or  neglect  to 
produce  it  in  court  on  call  of  the  case  for 
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rabmlsdon  or  argument,  the  appeal  or  cross- 
appeal,  on  motion  of  the  adverse  party,  ahall 
be  dismissed  for  want  of  proper  prosecution. 

XI.  Ten  days'  notice  of  a  motion  to  af- 
firm as  a  delay  case  must  be  given  appellant 
or  his  attorney,  otherwise  sncb  motion  will 
not  be  beard  until  the  case  Is  called  for  trial 
on  the  day  It  is  set  on  the  docket 

XIL  Where  time  is  extended  to  file  a  pe- 
tition for  rehearing,  and  the  time  expires 
during  vacation,  or  where  the  court  adjourns 
before  the  time  for  filing  a  petition  for  re- 
hearing has  expired,  the  filing  of  the  petition 
with  the  clerk  in  the  clerk's  office  within  the 
time  shall  be  held  sufilclent  The  clerk,  bow- 
ever,  has  no  right  to  extend  the  time  for  fil- 
ing, and  this  can  only  be  done  by  an  order 
from  one  of  the  Judges. 

Xin.  Petitions  for  rehearing  shall  be  con- 
sidered by  a  Jiidnie  other  than  the  one  who  de- 
livered the  opinion  in  the  case.  The  petltton 
must  be  printed,  and  ten  copies  must  be  filed. 

XIV.  Ordered,  that  there  be  held  three 
terms  of  the  Court  of  Appeals  In  each  year 
as  follows: 

September  term,  beginning  third  Monday 
in  September,  and  ending  the  second  Satur- 
day In  December. 

January  term,  beginning  first  Monday  in 
January,  and  ending  the  last  Saturday  in 
March. 

April  term,  beginning  second  Monday  in 
April,  and  ending  the  first  Saturday  in  July. 

XV.  Ordered,  that  no  extension  of  time 
for  filing  a  petition  for  rehearing  will  be 
granted  except  upon  the  affidavit  or  state- 
ment of  the  attorney  or  client  stating  suffi- 
cient cause  tberefor. 

XVL  Cases  once  adjudicated  by  this  court, 
and  again  brought  up  by  appeal  may  be  ad- 
vanced by  leave  of  the  court  on  motion  of 
either  party. 

XVII.  There  shall  accompany  every  brief 
a  classification  of  the  question  discussed. 
The  classification  may  be  Indicated  by  a 
"word"  which  suggests  a  subject,  or  by  a 
brief  synopsis  of  it. 

The  authorities  relied  upon  shall  be  cited 
under  the  appn^rlate  heading. 

XVIII.  No  case  on  the  appearance  docket 
will  be  passed  for  oral  argument  unless  there 
be  filed  by  counsel  a  statement  showing  th« 
legal  questions  Involved,  and  the  court  shall 
deem  them  new  and  of  sufficient  importance 
to  require  oral  argument 

XX.  Except  In  cases  presenting  novel 
questions,  opinions  of  the  court  will,  for  the 
present,  be  delivered  without  elaboration. 

XXI.  Adopted  March  7,  1901,  by  Kentucky 
Court  of  Appeals.  When  a  circuit  court  clerk 
makes  a  typewritten  transcript  for  use  in  the 
Court  of  Appeals  be  shall  use  a  record  ribbon 


(black);  when  he  makes  a  manuscript  tran- 
script for  the  same  purpose  he  shall  use  only 
one  side  of  the  paper. 

For  a  clerk  to  disregard  either  of  the  fore- 
going requireuientB  Is  to  toke  the  risk  of  hav- 
ing the  transcript  condemned. 

XXIII.  Notice  to  the  adverse  party  must 
be  given  of  all  motions  made  in  this  court 
where  it  can  reasonably  be  done:  Provided, 
however,  that  this  rule  shall  not  apply  to 
motions  made  on  the  regular  calling  of  the 
cases. 

XXIV.  In  all  cases  submitted  with  leave 
to  brief,  the  brief  must  be  filed  in  thirty  days 
after  leave  is  given,  unless  further  time  Is 
allowed  by  tbe  court  After  sobmisaion, 
briefs  must  be  filed  in  open  court 

XXV.  No  person  holding  the  position  of 
clerical  assistant  to  a  judge  of  this  court  shall 
practice  as  attorney  in  the  court  or  be  em- 
ployed or  act  in  any  way  as  such  in  any  case 
pending  therein. 

XXVI.  In  any  case  where  only  a  question 
of  law  is  relied  on,  the  parties  being  all  sui 
Juris  may  file  in  the  clerk's  office  an  agreed 
statement  of  the  facts  shown  by  the  evidence, 
also  of  tbe  question  or  questions  of  law  rais- 
ed; and  in  such  case  the  clerk  shall  copy 
into  the  transcript  such  agreed  statement  of 
facts  In  lieu  of  a  copy  of  the  evidence,  and 
the  transcript  shall  be  treated  as  a  complete 
record. 

XXVn.  Hereafter  this  court  will  conclu- 
sively presume,  after  submission,  tliat  rec- 
ords brought  up  to  this  court  on  schedule 
filed  in  the  clerk's  office  of  the  inferior  court, 
as  prescribed  by  section  737  of  the  Code  of 
Practice,  is  the  complete  record,  and  that 
all  parties  interested  have  consented  to  try 
the  appeal  on  such  record.  Before  submis- 
sion the  court  will.  In  its  discretion,  allow  a 
transcript  of  other  parts  of  the  record  to  be 
filed  when  deemed  necessary  in  furtherance 
of  justice. 

XXVIII.  Counsel  for  appellant  or  appel- 
lee, if  he  wishes  the  record  printed,  may, 
within  thirty  days  after  a  record  has  been 
filed  in  the  clerk's  office,  file  a  statement 
with  the  clerk  of  this  court  indicating  tbe 
imrts  of  the  record  he  thinks  are  essential 
to  the  hearing  of  the  appeal,  and.  If  filed  by 
the  appellant,  stating  cencisely  the  grounds  of 
reversal  relied  on;  and  thereupon  tbe  clerk 
shall  send  to  the  counsel  for  the  opposing 
side  a  copy  of  the  statement  thus  filed,  and 
if  said  opposing  counsel  does  not  within 
thirty  days,  file  with  said  clerk  a  statement 
of  other  parts  of  the  record  deemed  essential 
by  him,  the  parts  Indicated,  as  before  stated, 
shall  be  deemed  and  treated  as  the  complete 
record,  and  the  adverse  party  shall  be  deemed 
to  have  consented  to  a  hearing  on  the  parts 
indicated.  If  such  notice  sliall  be  sent  tO' 
counsel  for  appellee,  and  he  wishes  to  pray 
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I  eraas-api>eal,  and  he  thinks  other  parts  of 
the  record  not  Indicated  are  necessary  to 
lllnstrate  his  cross-appeal,  he  shall  In  the 
statement  filed  by  him  state  that  he  expects 
to  isray  a  cross-appeal,  also  concisely  the 
{Tonnds  of  reversal  relied  on  by  him,  and 
Indicate  not  only  the  additional  parts  of  the 
record  necessary  to  Illustrate  the  appeal,  but 
the  cross-appeal;  and  In  the  event  a  cross- 
appeal  Is  to  be  prayed  the  derk  shall  send  a 
copy  of  said  statement  to  the  counsel  for  ap- 
pellant, who  shall.  If  he  wishes  other  parts 
than  those  mentioned  in  the  statement  filed 
by  counsel  for  appellee,  within  thirty  days 
so  hidicate  by  a  statement  filed  with  the 
deik,  and  if  he  shall  not  do  so  within  the 
time  named  the  appellant  shall  be  deemed  to 
hare  consented  to  a  trial  on  the  cross-appeal 
on  the  parts  of  the  record  indicated.  In  the 
erent  the  appeal  shall  be  docketed  prior  to 
the  time  when  this  rule  may  be  executed, 
tiie  case  shall  be  continued  to  a  subsequent 
day  in  the  term,  or,  if  necessary,  to  the  next 
tnn  of  the  court,  upon  a  statement  duly 
sisned  and  filed  by  the  counsel  for  one  side 
or  the  other  that  he  intends  to  avail  himself 
of  this  role.  The  clerk  shall  cause  to  be 
printed  such  parts  as  shall  be  thus  indicated 
and  for  his  services  required  by  this  rule 
iball  be  allowed  socb  sum  as  may  be  indi- 
cated by  this  comt,  to  be  taxed  as  costs 
against  the  unsuccessful  i»rty.  Whoever 
■hall  designate  parts  of  the  record  to  be  print- 
ed shall  deposit  with  the  clerk  such  sum  as 
be  may  estimate  will  be  necessary  to  meet 
the  cost  of  printing.    If  counsel  for  either 


party  shall  cause  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  the 
costs  may  be  made  as  the  court  shall  think 
proper.  If  either  party  shall  willfully  omit 
any  part  of  the  record  essential  to  the  proper 
decision  of  the  case,  the  printed  transcript 
will  be  rejected  and  the  cost  of  printing  will 
be  adjudged  against  him. 

This  rule  shall  not  take  effect  until  the 
S^tember  term,  1903,  and  shall  not  apidy  to 
any  case  where  the  amount  involved  is  less 
than  15,000,  nor  where  the  appeal  Is  dock- 
eted prior  to  that  term.  Where  the  recovery 
is  other  thing  than  money,  the  party  asking 
the  record  printed  shall  file  his  affidavit  and 
the  statement  of  his  attorney  that  It  is  of 
value  15,000. 

XXIX.  The  Commissioner  of  Appeals  will 
report  to  the  court  In  consultation  on  such 
cases  as  may  be  referred  to  him,  and  he  will 
prepare  opinions  as  may  be  directed  by  the 
court  He  will  have  no  voice  in  the  decision 
of  a  case;  opinions  prepared  by  him  will  be 
subject  to  the  approval  of  the  court,  and 
when  approved  will  be  entered  as  the  Judg- 
ment of  the  court. 

TAX  ON  APPEALS. 

Counsel,  in  writing  briefs,  are  requested  by 
the  court  to  write  only  on  one  side  of  the 
paper. 

The  tax  on  appeals  is  one  dollar,  and  in 
all  cases  must  be  paid  to  the  clerk  of  the 
Coiu-t  of  Appeals  before  the  cases  will  be 
filed. 
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PENDLT  T.  ILLINOIS  CENT.  B.  R.  CO.  et  al. 

(Court   of    Api>eals   of    Kentucky.    March   21, 
1906.) 

1.  Appeai/— Rbvebsai/— Dahaqes. 

Tbongh  CiT.  Code  Prac.  f  341,  provldet 
tkat  a  new  trial  ahall  not  be  cranted  on  account 
of  the  smallness  of  damasea  in  an  action  for  in> 
jar;  to  the  person  or  reputation,  tbis  does  not 
prerent  a  plaintiif  in  wlHMe  favor  a  small  ver- 
dict has  been  given  from  obtaining  a  reversal 
on  the  gronnd  of  other  errors. 
2l  Jubt— Pebkmftoby  Oeaixekois— Nukbsb. 

Under  Ky.  St  1903,  i  2268,  giving  each 
party  litigant  the  right  to  peremptorily  chal- 
lenge three  jurors,  where  there  were  two  defend- 
ants they  were  entitled  to  only  three  .peremptory 
challenges,  and  not  to  three  each. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81« 
Cent  Dig.  Jury,  I  609.] 

3.  Sauk  —  Ikpareuno    Jttbt  — Waitkb    ov 

ESBOB. 

Where  a  party  objected  to  the  ruling  of  a 
court  permitting  three  peremptory  challenges  to 
each  of  the  defendants,  and  saved  proper  excep- 
tions thereto,  error  in  the  ruling  was  not  waived 
by  teiling  to  move  to  discharge  the  jury  after  it 
bad  been  completed,  and  by  accepting  the  jury 
u  finally  impaneled  without  objection. 

4.  Neolioxziob— PLXADino— Dkobek  or  Neg- 

UOCRCK. 

Though  an  action  for  injuries  alleged 
{loss  negligence,  the  plaintiff  was  entitled  to  re- 
cover on  proof  of  ordinary  negligence  resulting 
bi  the  injuries. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  {{  204,  200,  212.] 

6.  AFPBAI/— Habicless  Ebbob— Instbuotiors. 
Error  in  instructing,  in  an  action  for  per- 
lonal  injuries,  that  the  finding  must  be  for  the 
defendants,  unless  the  jury  believed  that  the 
plaintiff  was  injured  by  their  gross  negligence, 
was  erroneous  and  prejudicial  to  plaintiff, 
though  the  jury  found  a  verdict  for  a  small  sum 
in  favor  of  the  plaintiff. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

Action  by  Floy  Fendly  against  the  1111- 
Dois  Central  Railroad  Company  and  the 
Paducah  City  Railway  Company.  From  the 
judgment,  plaintiff   appeals.    Reversed. 

Oliver,  Oliver  ft  McGregor,  for  appellant 
Trabue,  Doolan  &  Cox,  Wheeler.  Hughes  te 
Berry,  and  J.  M.  Dickinson,  for  appellees. 

CARROLL,  C.  In  this  action  against 
both  of  tbe  defendants  to  recover  damages 


for  personal  Injuries,  a  verdict  for  $50  each 
was  returned  against  them.  The  plaintiff, 
who  is  the  appellant  here,  concedes  that  un- 
der section  341  of  the  Civ.  Code  Prac,  pro- 
viding "a  new  trial  shall  not  be  granted  on 
account  of  the  Bmallness  of  damages  in  an 
action  for  an  injury  to  a  person  or  reputa- 
tion," this  case  cannot  be  reversed  alone  be- 
cause the  damages  are  not  adequate  com- 
pensation for  the  injuries  received,  but  con- 
tends that  the  court  committed  serious  er- 
rors to  her  prejudice  in  the  trial  of  the  case 
and  that  the  small  verdict  was  due  to  these 
erroneous  rulings.  It  errors  affecting  the 
substantial  rights  of  appellant  were  com- 
mitted by  the  trial  court,  the  fact  that  she 
cannot  obtain  a  reversal  of  the  case  because 
of  the  small  amount  of  damages  recovered, 
does  not  preclude  this  court  from  granting 
he^  a  new  trial  if  it  should  be  granted  for 
other  reasons  appearing  In  the  record. 

On  the  trial  of  the  case,  the  right  to  have  a 
Jury  drawn  from  the  box  in  the  manner  pro- 
vided In  section  2267,  Ky.  St  1903,  was  waiv- 
ed, and  a  Jury  was  impaneled  without  refer- 
ence to  this  section.  The  record  shows  that 
the  plaintiff,  as  provided  fh  section  2258,  Ky. 
St  1903,  giving  each  party  litigant  the  right 
to  peremptorily  challenge  three  Jurors,  did 
peremptorily  challenge  3  of  the  12  Jurors, 
and  thereupon  the  panel  was  filed  and  ac- 
cepted by  plaintiff  and  tendered  to  the  de- 
fendants, who  were  each  permitted  to  and 
did  over  the  objection  of  the  plaintiff  per- 
emptorily challenge  three  of  the  Jurors  so 
accepted,  or  six  Jurors  In  all.  The  plaintiff 
saved  proper  exceptions  to  this  ruling  of  the 
court  and  relies  on  this  error  for  reversal. 
In  Sodousky  v.  HcGee,  4  J.  J.  Marsh.  267, 
this  section  was  passed  on  by  the  court  in 
construing  a  statute  which  declared  that 
"each  party  litigant  shall  have  the  right  of 
peremptory  challenge  to  one-fourth  of  the 
Jury  summoned,"  and  held  "that  the  'parties 
litigant',  mean  the  antagonist  sides  of  the 
controversy.  If  there  should  be  a  plurality 
of  plaintiffs,  they  are  all  only  one  party  liti- 
gant So  a  plurality  of  defendants  consti- 
tute one,  and  but  one  party  to  the  suit.  The 
plaintiff  can  challenge  peremptorily  no  more 
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thau  three  jurors."  And  this  rule  applies  to 
the  defendants,  no  matter  'how  many  there 
may  be.  In  Cumberland  Telephone  &  Tele- 
graph Company  v.  Ware's  Admrx.,  74  S.  W, 
289,  24  Ky.  Law  Rep.  2519,  this  case  was  ap- 
proved, and  it  was  held  that  when  a  Jury  was 
drawn  under  section  2267,  the  plaintiffs  and 
defendants,  no  matter  how  many  there  might 
be,  could  only  strike  three  names  from  the 
list  It  is  therefore  not  material  so  far  aa 
this  question  is  concerned,  whether  the  jury 
were  selected  in  the  manner  provided  in  sec- 
tion 2267  or  without  reference  to  that  sei- 
tlon.  In  neither  case  can  the  defendants  or 
plaintiffs  peremptorily  challenge  more  than 
three  jorors. 

It  is  said,  however,  that  conceding  there 
was  error  committed  by  the  court  in  allowing 
these  appellees  a  peremptory  challenge  of  six 
jurors,  that  the  error  was  waived  by  the  ap- 
pellant in  failing  to  move  to  discharge  the 
Jury  after  It  had  been  completed,  and  in  ac- 
cepting the  Jury  as  finally  impaneled  with- 
out objection.  We  do  not  think  this  point  Is 
well  taken.  The  purpose  of  the  Code,  In 
requiring  objections  and  exceptions  to  rul- 
ings of  the  court,  is  to  call  the  attention  of 
the  court  sharply  to  the  question  in  contro- 
versy in  order  that  the  court  may  correct  his 
ruling  if  he  concludes  that  it  was  erroneous. 
It  Is  not  necessary  to  persist  in  making  ob- 
jections and  exceptions  of  the  same  character 
and  to  the  same  subject-matter  when  the  at- 
tention of  the  court  has  been  fairly  directed 
to  it,  as  in  this  case.  When  the  appellant  ac- 
cepted the  full  jury  and  tendered  it  to  .the 
defendants,  they  only  had  the  right  to  per- 
emptorily challenge  three  Jurors,  leaving 
nine  jurors  accepted  by  the  appellant  in  the 
box.  When  they  were  permitted  to  remove 
six  jurors,  a  substantial  right  of  the  appel- 
lant was  taken  from  her.  Three  jurors  that 
she  had  accepted^and  was  entitled  to  have 
try  her  case,  were  taken  off  the  Jury  with- 
out authority  of  law. 

The  petition  In  the  case  alleged  that  the  in- 
juries were  caused  by  "the  gross  carelessness, 
recklessness,  and  willful  negligence  of  the  de- 
fendants." The  answers  of  the  defendants 
deny  that  they  were  guilty  of  any  degree  of 
negligence.  The  court  Instructed  the  Jury 
that  unless  they  believed  from  the  evidence 
that  the  appellant  was  Injured  by  the  gross 
negligence  of  the  defendants,  they  must  find 
for  the  ai^ellees.  The  appellant  complains 
of  this  instruction  and  contends  that  al- 
though her  petition  charged  that  the  defend- 
ants were  guilty  of  gross  neglect  she  had  a 
right  to  recover  upon  proof  that  they  were 
guilty  of  ordinary  negligence,  and  of  the  cor- 
rectness of  this  we  have  no  doubt.  Gross 
neglect  Is  the  highest  degree  of  neglect  now 
recognized  by  our  statute,  and  under  a  pe- 
tition charging  gross  neglect,  the  plaintiff 
may  recover  for  any  leaser  degree  of  negli- 
gence. Claxton's  Adm'r  v.  It  &  B.  S.  By. 
Co..  18  Bush,  636 ;  L.,  C.  &  L.  R.  Co.  v.  Case's 
Admr.,  9  Bush  728;  N.  N.  &  M.  V.  B.  Co.  t. 


Glenn,  11  Ky.  Law  Bep.  679;  Forkner  t. 
Kean,  82  S.  W.  265,  17  Ky.  Law  Bep.  654. 

Counsel  for  the  appellee  Insist  that,  although 
the  instruction  of  the  court  in  the  respect 
named  was  erroneous,  they  were  not  prej- 
udicial to  the  appellant,  because  the  Jury 
found  that  the  defendants  were  guilty  of 
gross  neglect,  and  must  have  so  determined 
before  they  could  find  any  damages  at  all, 
and  therefore  the  question  which  resolved 
itself  in  the  mind  of  the  Jury  was  how  much 
damages  they  should  find,  admitting  that  the 
defendants  were  guilty  of  gross  neglect. 
What  influences  operated  on  the  mind  of  the 
Jury  In  making  their  verdict  we  do  not  know, 
nor  is  it  within  our  province  to  inquire.  It 
is,  however,  certain  that  the  court  erred  in 
instructing  the  Jury  that  they  could  not  find 
for  the  plaintiff  unless  they  believed  appel- 
lees were  guilty  of  gross  negligence.  Upon 
the  whole  case,  we  have  reached  the  conclu- 
sion that  the  appellant's  substantial  rights 
were  prejudiced  by  the  rulings  of  the  lower 
court  and  she  is  therefore  entitled  to  a  new 
trial. 

Judgment  Is  reversed,  and  cause  remand- 
ed, with  directions  to  proceed  in  conformity 
to  tblB  opinion. 


ftlTTO  V.  SLAUGHTBB. 
(Court  of  Appeals  of  Kentucky.    Feb.  20,  1906.) 

1.  Witnesses— CoMPKTEHOT— Action  Aoainst 

WlFK. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  S  606.  in  an  action  aga!n!!t  a  married 
woman  which  might  have  been  brought  against 
her  if  she  had  been  uumarried,  either  the  hus- 
band or  wife  may  testify,  but  not  both  of  them. 

2.  BVlnENCE— ThBEATS— AnMISSIBlUTY. 

In  an  action  against  a  married  woman  on 
a  note,  where  the  defense  was  duress,  it  was 
proper  to  permit  defendant  to  testify  as  to 
threats  made  by  the  payee,  alleged  to  have 
been  communicated  to  her  by  her  husband ; 
but  such  evidence  was  admissible  for  the  sole 
purpose  of  showing  defendant's  state  of  mind 
when  she  signed  the  note,  and  not  as  evidence 
that  the  payee  made  them. 

8.   TniAIi— INSTBUCTIONS— PUBPOSK      OF      BVI- 
OENCE. 

The  court  should  have  expressly  charged 
that  the  threats  could  be  considered  only  for 
the  purpose  of  showing  defendant's  state  of 
mind. 

4.  Bills  ano  Notes— Invaliditt  or  Note — 
Notice  to  Patee. 

Where  a  note  was  given  by  a  married  wo- 
man for  the  purchase  price  of  corporate  stock, 
the  transaction  having  been  carried  on  through 
the  husband  and  the  stock  having  been  worth- 
less, as  was  known  to  the  seller,  it  was  suf- 
ficient to  put  him  upon  notice  that  the  hus- 
band or  someone  must  have  misrepresented 
the  value  of  the  stock,  or  that  the  wife  was 
incompetent  to  protect  herself  in  a  business 
transaction. 

5.  Same— PiEADiNfl — Proof— Vabiance. 

Where,  in  an  action  on  a  note,  the  peti- 
tion alleged  that  it  was  given  in  consideration 
of  certain  shares  of  stock,  and  such  fact  was 
also  recited  in  the  note,  plaintiff  could  not  prove 
facts  showing  another  consideration. 

Appeal  from  Circuit  Court,  Daviess  County. 
"Not  to  be  officially  reported." 
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Action  by  J.  W.  Slaughter  against  CSara 
li.  Ditto.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Berersed. 

Swtaiey,  Ellis  &  Sweeney  and  Little  & 
Slack,    for  appellant    Geo.   W.    Jolly,    for 

appellee. 

NXTNN,  J.  This  action  was  Instltnted  by 
appellee  against  the  appellant  upon  the  fol- 
lowing writing:  "OweuBboro,  Ky.,  June  80, 
1903.  $1,660.00.  Sixty  days  after  ^date  I 
promise  to  pay  to  the  order  of  J.  W.  Slaugh- 
ter the  sum  of  sixteen  hundred  and  fifty 
dollars  for  value  received  of  him,  with  inter- 
est thereon  from  date  until  paid,  at  six  per 
cent  per  annum.  This  note  Is  executed  as 
the  purchase  price  of  thirty  three  shares  of 
Steele  of  the  Owensboro  Pants  Manufactur- 
ing Co.  this  day  transferred  to  me  by  said 
Slaughter,  and  said  stock  is  hereby  pledged 
as  collateral  security  for  said  stock.  Clara 
L.  Ditto."  Indorsed  on  the  back:  "Credited 
by  rUOOO  paid  October  15,  1908."  By  this 
action  appellee  sought  to  recover  a  personal 
judgment,  and  to  enforce  a  Hen  upon  the 
shares  of  sto<^  to  satisfy  the  same. 

The  appellant  filed  an  answer  and  counter- 
claim, and  several  amended  answers,  in  which 
she  denied  all  liability  on  the  note,  and 
sought  to  recover  of  the  appellee  on  her 
counterclaim  the  $1,000  she  had  paid  thereon. 
She  set  out  elaborately  and  in  detail  the 
reason  why  she  was  not  bound  to  pay  the 
note,  and  why  she  should  be  permitted  to 
recover  of  the  appellee  the  $1,000.  The  sub- 
stance of  her  reasons  was  as  follows:  That 
the  note  was  executed  without  any  considera- 
tion; that  the  shares  of  stock  alleged  to 
liave  been  sold  to  her  were  worthless,  and 
without  any  market  value,  which  fact  was 
known  to  appellee,  and  was  not  known  to 
her,  at  the  time  she  executed  the  note; 
that  the  note  was  procured  from  her  by 
the  fraud  and  duress  of  the  appellee,  and 
that  she  paid  the  $1,000  thereon  by  reason 
of  the  fraud  and  duress  of  appellee,  that  it 
was  obtained  from  her  without  any  considera- 
tion; and  that  there  was  an  implied  obliga- 
tion on  his  part  to  return  it  She  tendered 
with  her  answer  the  shares  of  stock,  and  re- 
linquished to  appellee  all  claims  thereto. 
The  appellee  declined  to  accept  the  shares 
of  stock,  and  controverted  all  the  affirmative 
matter  in  ber  pleadings.  The  evidence  of 
appellant  was  heard,  and  on  motion  of  appel- 
lee the  court  gave  peremptory  Instruction  to 
the  Jury  to  find  for  appellee. 

The  facts  as  they  appear  In  the  record 
leading  np  to  the  execution  of  this  note  are 
as  follows:  Sometime  prior  to  the  date  of 
the  note  there  was  established  in  Owensboro 
a  corporation  known  as  the  "Owensboro 
Pants  Manufacturing  Company."  The  corpo- 
ration bad  obtained  insurance  on  the  property 
to  the  amonnt  of  $68,000.  J.  H.  Ditto, 
tbe  husband  of  appellant  was  the  president, 
appellee,  J.  W.  Slaughter,  and  others,  were 
tbe  directory.   The  property  of  the  corpora- 


tlon  was  destroyed  by  fire.  The  Insurance 
company  declined  to  pay  the  loss.  J.  H. 
Ditto  and  two  or  three  others,  connected 
with  the  company,  were  arrested  on  the 
charge  of  burning  the  propei-ty.  It  appears 
that  J.  H.  Ditto  desired  to  raiploy  the  law 
firm  of  Miller  &  Todd  to  act  in,  his  defense. 
When  he  approached  them  upon  tbe  subject 
be  ascertained  that  appellee  and  Brown  and 
Reinhardt  stockholders  in  the  corporation, 
bad  employed  this  firm  to  sne  him  (Ditto) 
for  damages  on  the  charge  or  fraud  and 
deceit  practiced  In  tbe  sale  of  the  stock  to 
them,  claiming  that  they  had  paid  Ditto  more 
than  the  sto<^  was  worth. 

Appellant  alleged  that  the  firm  of  Miller 
&  Todd  declined  to  engage  tn  the  defense  of 
her  husband  by  reason  of  objection  from 
appellee,  and  other  stockholders  named.  Mil- 
ler testified  that  appellee  did  not  object  to  his 
firm  engaging  in  the  defense  of  Ditto,  but 
that  bis  firm  declined  on  account  of  profes- 
sional reasons,  unless  these  claims  of  the 
stockholders,  whom  they  represented,  were 
settled.  Miller  also  stated  that  on  the  day 
the  note  was  executed,  and  while  the  court- 
house bell  was  ringing,  calling  persons  inter- 
ested In  the  trial  of  Ditto  to  the  courthouse, 
appellee  and  Brown  and  Belnhardt  were  in 
bis  office.  Ditto  came  in,  and  they  had  a 
few  words  in  his  presence,  then  passed  into 
a  back  room  and  had  some  conversation 
that  he  did  not  hear.  They  returned  Into 
the  room  and  requested  him  to'  prepare  a 
note,  which  he  did.  Ditto  to(d:  the  note^ 
and  In  a  short  time  returned  and  delivered 
It  to  the  appellee.  He  then  went  to  the 
courthouse  with  Ditto  to  aid  him  In  bis 
defense.  According  to  Mr.  Miller's  evidence 
he  had  no  knowledge  when  be  wrote  tbe 
note  that  Mrs.  Ditto  was  to  sign  It  He 
supposed  that  Ditto  would  sign  It 

It  appears  from  tbe  evidence,  without  con- 
tradiction, that  about  10  days  prior  to  tbe 
execution  of  this  note  tbe  directors  of  the 
pants  company  had  met  with  the  representa- 
tives of  the  insurance  companies  and  com- 
promised; tbe  pants  company  accepting  $30,- 
000  In  full  satisfaction  of  all  its  claims  on 
the  insurance.  It  was  shown  that  this  made 
the  pants  company  Insolvent  and  its  stock 
was  worthless,  and  had  no  market  value, 
and  that  appellee  knew  this  and  appellant 
did  not  Appellee  also  alleged,  and  proved 
by  her  own  testimony,  that  she  never  had 
any  desire  to  purchase  any  stock  of  the 
pants  company;  that  she  did  not  know  any- 
thing with  reference  to  the  value  of  the 
stock;  that  the  subject  of  buying  stock  In 
tbe  corporation  was  never  mentioned  to  her 
by  any  one,  until  her  husband  brought  her 
the  note  sued  on;  that  she  was  frightened 
and  distressed  at  that  time  on  account  of  her 
husband's  troubles;  that  she  was  not  thou 
in  a  condition  of  mind  to  consider  this  sub- 
ject of  purchasing  stock  in  that  company,  or 
any  other;  that  her  husband  at  the  time  he 
presented  tbe  note  to  her  for  her  signature 
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aald  that  apitellee  would  not  consent  for 
Miller  to  defend  blm  unless  she  executed 
the  note,  and  also  appellee  bad  stated  that 
unless  the  note  was  executed  he  would  be- 
come a  witness  and  relate  some  facts,  with 
reference  to  the  burning  of  the  pants  com- 
pany's property,  which  might  make  It  go 
bard  against  blm.  Under  these  circumstan- 
ces she  was  forced  to  sign  the  nota  She 
also,  testified  that  sbe  paid  the  $1,000  on  tbe 
note  under  like  threats  made  by  appellee, 
which  were  reported  to  her  by  her  husband. 
That  is,  that  appellee  would  go  before  tbe 
grand  Jury  and  relate  facts  with  reference 
to  tbe  burning  which  might  cause  an  Indict- 
ment to  be  returned  against  her  husband. 
Appellee  objected  to  all  that  part  of  appel- 
lant's testimony  with  reference  to  state- 
ments made  to  her  by  her  husband.  The 
court  orerruled  the  objections.  The  appellant 
then  offered  to  introduce  her  husband,  to 
prove  by  him  that  appellee  did  make  the 
statements  and  threats  as  reported  to  her 
by  him.  Tbe  court  sustained  an  objection 
to  this  testimony. 

'  It  Is  expressly  provided  by  section  606, 
Civ.  Code  Frac,  that  In  an  action  like  the 
one  at  bar  either  the  husband  or  tbe  wife 
may  testify,  but  not  both.  As  the  wife  tes- 
tified on  the  trial,  the  court  did  not  err  in 
refusing  to  let  her  husband  give  evidence. 
This  court  Is  equally  divided  on  the  question 
as  to  whetlier  the  lower  court  erred  in  per- 
mitting appellant  to  testify  as  to  the  threats 
made  by  appellee  alleged  to  have  been  com- 
municated to  her  by  her  husband ;  therefore, 
the  action  of  the  lower  court  is  affirmed  In 
this  matter.  But  all  agree  that  if  admitted, 
the  court  should  have  expressly  charged  the 
Jury  that  they  could  not  consider  these  al- 
leged statements  and  threats  so  communi- 
cated to  her  as  any  evidence  that  appellee 
had  made  them,  but  this  evidence  was  per- 
mitted alone  for  the  purpose  of  showing,  if 
it  did  tend  to  show,  the  state  of  mind  of  ap- 
pellant at  the  time  sbe  signed  the  note ;  that 
Is,  whether  her  signature  was  obtained  to  the 
note  by  fraud  or  duress.  If  her  husband  did 
communicate  these  threats  to  appellant,  and 
they  were  false,  then  he  committed  the  fraud 
and  force  upon  her;  but  if  tbe  communlca- 
tlons  were  true,  the  wrong  was  committed  by 
appellee.  If  appellant  had  not  testified,  she 
might  have  Introduced  her  husband  as  a 
witness,  and  proven  by  him  the  conversfttlons 
and  transactions  with  the  appellee  with  ref- 
erence to  the  execution  of  this  note,  and  the 
communications  he  made  to  bis  wife  as  coming 
from  tbe  appellee,  and  her  apparent  condition 
and  state  of  mind  at  the  time  she  signed  tbe 
note.  But  she  could  not  prove  anything  sbe 
said  to  him,  with  reference  to  tbe  matter, 
not  only  for  the  reason  that  she  was  his  wife, 
but  because  she  was  a  party  to  the  action, 
and  could  not  prove  her  statements  to  make 
evidence  in  her  own  behalf. 

We  are  of  the  opinion  that  the  court  erred 
in  giving  tbe  peremptory  Instruction.    There 


was  some  evidence  introduced  tending  to 
show  that  a  fraud  had  been  practiced  upon 
the  appellant,  and  that  tbe  appellee  had  re- 
ceived the  benefit  of  It  It  was  proven  in  tbls 
case  at  the  time  appellee  sold  his  stock  to 
appellant  It  was  worthless  and  bad  no  market 
value,  and  be  knew  that  fact.  When  J.  H. 
Ditto  left  the  oflice  of  Miller  &  Todd,  with 
this  note,  and  returned  in  a  short  time  with 
the  appellant's  signature  thereto,  and  the 
appellee  accepted  the  note  without  comment 
or  objection,  the  Jury  might  have  concluded 
from  these  circumstances  that  appellee  had 
sent  him,  or  at  least  consented  for  him  to 
obtain  his  wife's  signature.  The  surrounding 
circumstances  were  sufficient  to  put  him 
upon  notice  that  her  husband,  or  some  one, 
must  have  misrepresented  the  value  of  the 
stock  which  he  had  sold  her,  or  that  she  was 
Incompetent  to  protect  herself  in  a  business 
transaction. 

The  appellee  cites  the  cases  of  Flgbtmaster 
T.  Levi,  17  S.  W.  195,  13  Ky.  Law  Rep.  412, 
and  Hall  v.  Hall,  82  S.  W.  269,  26  Ky.  Law 
Rep.  555,  as  upholding  his  contention  and 
right  to  recover  in  this  action.  The  cases  are 
not  similar  to  this.  The  vendee  Levi  and  the 
mortgagee  Hall  parted  with  their  money  or 
property,  without  any  knowledge  or  notice 
that  Mrs.  Flgbtmaster  and  Mrs.  Hall  had 
been  defrauded  or  forced  by  threats  of  their 
husbands  to  sign  tbe  deed  and  mortgage. 
But  suppose  Levi  and  tbe  mortgagee  Hall 
had  not  parted  with  their  money  or  property, 
had  received  the  property  without  any  valu- 
able consideration  paid  at  the  time,  and  it 
had  been  shown  that  their  wives  had  been 
defrauded  or  forced  to  sign  the  dociunents; 
In  such  event,  the  results  of  the  cases  cited 
would  have  been  different  To  Illustrate  tbe 
proposition:  Suppose  appellee  had  been  tbe 
owner  of  a  horse  known  by  him  to  be  worth 
only  five  dollars,  and  appellant's  husband  had 
used  unfair  means  and  made  a  sale  of  the 
horse  to  her  for  two  hundred  dollars,  and 
took  her  note  payable  to  appellee,  reciting  in 
it  that  it  was  for  the  purchase  price  of  the 
horse,  and  delivered  the  note  to  appellee ,  should 
the  courts  compel  her  to  pay  the  note?  We  think 
not  In  such  a  case  the  principle  announced  In 
6  A  &  B.  Ency.  Law,  701  (12th  Ed.),  Is  ap- 
plicable: "When  the  Inadequacy  of  consider- 
ation Is  very  gross  fraud  will  be  presumed, 
for  though  In  such  a  case  there  may  be  no 
positive  evidence  of  It  yet  when  the  in- 
equality is  so  great  as  to  shock  the  conscience, 
the  mind  cannot  resist  the  inference  that  the 
bargain  must  In  some  way  have  been  improp- 
erly obtained." 

'The  appellee's  counsel  contends  In  his  brief 
that  the  true  consideration  for  the  note  was 
not  tbe  shares  of  stock,  it  was  something  else, 
and  cited  authorities  to  tbe  effect  that  proof 
is  permissible  to  show  the  true  condition  to 
be  other  than  that  stated  in  the  contract;  bnt 
this  rule  cannot  apply  In  this  case,  for  the 
reason  that  it  is  not  only  recited  In  the  note, 
but  it  is  also  alleged  In  tbe  petition,  that  the 
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shares  of  stock  were  the  consideration  for 
tbe  xwte,  and  It  has  ottesi  been  decided  by 
tbis  court  that  a  parly  should  not  be  permit- 
ted to  prove  facts  at  variance  with  tbe  allega- 
tions of  his  pleadings. 

The  Judgment  of  the  lower  court  is  r«nand- 
ed,  for  furthtt  proceedings  consistent  with 
this  opinion. 


MTTRPHT  ▼.  WHITBSIDBS. 
(CoTirt  of  Appeals  of  Kentncky.    March  1, 1906.) 

1.  GABRiSHianT— SxayicE  or  OaDxar-LiKH. 

An  order  of  attadunent  served  on  ezeca- 
tion  defendants  docs  not  create  a  Hen  on  any 
of  tbdr  property  in  the  hands  of  persons  on 
whmn  it  was  not  served  as  a  garnishee  process. 

2.  Saib  —  Bffxct  —  Knowlkdok  of   Gab- 

HISHEK. 

The  garnishment  of  fands  in  the  hands 
of  a  garnishee  for  a  certain  amonnt  does  not 
aathorize  him  to  withhold  from  the  defendant 
a  ereater  amount,  though  he  Icnows  that  the 
jndgment  on  which  the  order  of  garnishment 
b  based  was  for  a  greater  sum  than  the  amount 
named. 

&  SaMB— COMPBOKIBB    ot    Whj.    Contbst-- 
Shabe  of  Lboatee. 

Where  an  order  of  attachment  was  served 
on  an  executor  after  the  compromise  of  a  will 
contest,  the  interest  of  a  legatee  was  subject 
to  the  attachment  only  to  the  extent  of  the 
amoant  he  was  to  receive  nnder  the  compromise. 

Appeal  from  Olrcnlt'Ooart;  Nelson  County. 

"Not  to  be  officially  reported." 

Attadunent  proceedings  by  Mary  Murphy 
against  W.  P.  Wtaltesldes.  From  the  Judg- 
ment, plaintiff  appeals.     Affirmed. 

J.  A.  &  G.  S.  Fulton,  for  appellant  Mor 
gan  Yewell,  for  appellee. 

PATNTEK.  J.  The  appellant  obtained  a 
Judgment  against  Al.  Wbitesides  for  $250 
with  Interest  thereon  at  tbe  rate  of  6  per 
cent,  per  annum  from  October  10,  1883,  until 
paid,  and  costs,  subject  to  a  credit  of  $60, 
May  15,  1885.  The  appellant  also  had  a 
Judg:ment  against  S.  B.  Hinkle  and  James 
H.  Yager  on  tbe  same  obligation  for  the 
same  amount  Bixecutions  were  Issued  upon 
these  Judgments,  and  returns  of  no  property 
fonnd  were  made.  On  March  22,  1904,  this 
action  was  filed  against  the  three  execution 
defendants  on  the  Judgments,  and  returns 
of  no  property  found,  and  a  general  order  of 
attachment  was  obtained  and  served  alone 
on  the  execution  defendants.  There  was 
Indorsed  on  the  order  of  attachment  that  the 
object  of  the  proceeding  was  to  attach  tbe 
property  of  all  the  defendants  and  partic- 
ularly against  the  interest  of  the  defendant 
AL  Wbitesides,  in  and  to  the  property  devised 
to  blm  by  Marlnda  Wbitesides.  The  debt 
described  in  the  attachment  was  the  sum 
for  'Which  Judgment  bad  been  rendered,  with 
interest  from  October  19, 1883.  Tbe  only  ex- 
ecution of  the  orders  of  attachment  was  by 
serving  copies  on  tbe  execution  defendants. 
It  appears  that  Marlnda  Wbitesides,  mother 
of  tbe  defendant,  owned  some  bank  stocks 
and  a  boose  and  lot  In  Bloomfleld  of  the 


value  of  about  $2,700  or  $2,800.  The  appel- 
lee, W.  P.  Wbitesides,  was  a  child  of  the 
testatrix,  and  be  and  other  Interested  parties 
were  going  to  contest  tbe  will.  He  bad  only 
been  devised  $10  of  the  estate.  To  av(rfd 
the  contest  tbe  parties  agreed  to  let  the  will 
be  probated,  and  each  of  the  Interested  par- 
ties were  to  receive  a  certain  part  of  tbe 
estate.  Al  Wbitesides  had  been  nominated 
executor  of  the  will,  but  never  qualified. 
After  this  action  had  been  Instituted,  W.  P. 
Wbitesides  qualified  as  executor  of  tbe  es- 
tate. Ell  H.  Brown  obtained  an  attachment 
against  Al  Wliltesides  and  attached  In  the 
hands  of  appellee,  W.  P.  Wbitesides,  as  ex- 
ecutor, a  small  sum.  Thus  tbe  matter  stood 
when  tbe  appellant  filed  an  amended  peti- 
tion and  bad  an  order  of  attachment  Issued 
and  attempted  to  attach,  in  the  hands  of  ap- 
pellee, W.  P.  Wbitesides,  a  sum  sufficient  to 
pay  the  appellant's  Judgment  against  Al 
Wbitesides.  Tbe  appellee,  W.  P.  White- 
sides,  paid  to  Al  Wbitesides  all  of  the  es- 
tate that  was  coming  to  him  from  the  com- 
promise agreement  except  enough  to  satlstr 
tbe  Brown  attachment  and  $250  at  6  per 
cent  Interest  from  October  19, 1904,  and  $10.- 
65  costs  of  former  suit  subject  to  a  credit 
of  $50  of  May  15,  1885,  and  $30,  the  esti- 
mated cost  of  this  proceeding.  The  reason 
why  the  appellee,  W.  P.  Wbitesides,  retained 
only  enough  in  his  hands  to  pay  $250,  with 
6  per  cent '  Interest  from  October  19,  1904, 
and  $16.65  costs,  subject  to  a  credit  of  $50 
and  tbe  $30  estimated  costs,  was  because 
tbe  order  of  attachment  served  on  him  only 
attached  In  bis  bands  a  sum  sufficient  to 
pay  these  amounts. 

Tbe  original  order  of  attachment  served 
on  the  execution  defendants  did  not  create 
a  lien  upon  any  of  their  property  In  the 
hands  of  anybody,  as  It  was  neither  served 
on  any  one  as  garnishee,  or  on  any  one  hold- 
ing any  of  their  property  In  bis  hands  for 
them,  or  either  of  them.  -  -     ^ 

Tbe  appellant  insisted  that  the  appellee, 
W.  P.  Wbitesides,  had  personal  knowledge 
of  the  amount  of  the  Judgment  which  sbe 
had  recovered  against  Al  Wbitesides,   and 
therefore   he  ought   to    have    withheld    an 
amount  sufficient  to  pay  tbe  Judgment   re- 
I  gardless  of  the  amoimt  sought  to  be  attached 
'  In  bis  bands  by  the  so-called  copy  of  the  or- 
der of  attachment    Tbe  order  served  on  W. 
P.  Wbitesides  was  not  a  copy  of  tbe  original 
I  order  of  attachment,  and,  If  It  be  of  any 
force  at  all  (which  Is  doubtful,  because  the 
law  contemplates  that  a  copy  of  an  order  of 
attachment  shall  be  served  upon  a  garnishee 
or  tbe  creditor  of  the  execution  debtor),  tbe 
garnishee  can  only  be  bound  to  account  for 
the  amount  which  be  is  commanded  to  with- 
hold by  tbe  paper  which  Is  served  upon  him. 
He  is  not  required  to  go  to  the  record  and 
find  what  amount  Is  sought  to  be  recovered 
:  In  tbe  action,  neither  is  be  required  to  look 
!  up  the  sheriff  and  examine  the  original  order 
I  of  attachment    The  mere  fact  that  tbe  gar- 
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nlshee  may  have  knowledge  that  plaintiff's 
claim  la  greater  than  the  amount  sought  to 
be  attached  In  hlB  hands  does  not  make  him 
responsible  beyond  the  amount  which  he  Is 
commanded  to  withhold  by  the  paper  served 
upon  him.  The  appellee,  W.  P.  Whltesldes, 
bad  no  right  to  withhold  from  Al  Whitesides 
any  sum  beyond  that  which  was  attached  In 
his  bands.  Proceedings  by  attachment  are 
summary  and  extraordinary  and  to  be  good 
must  conform  to  all  the  requirements  of  law. 
Pool  V.  Webster,  3  Mete.  278. 

W.  P.  Whitesides  was  Interested  In  the 
estate  of  his  mother,  and  he  kad  the  right  to 
compromise  with  bis  brother  as  to  the  in- 
terest he  should  hare  In  it  The  order  of 
attachment  served  on  him  could  not  have  had 
a  retroactive  effect  It  could  not  alter  the 
transaction  between  the  brothers  in  the  set- 
tlement which  th^  made.  The  garnishee 
cannot  be  placed  In  a  worse  position  than  he 
would  be  if  be  were  sued  by  the  defendant 
The  right  of  an  attaching  creditor  cannot 
rise  above  the  right  of  the  defendant  A 
garnishee  can  make  any  defense  which  he 
could  have  made  In  a  suit  by  the  defendant 
So  the  only  amount  which  was  due  Al  White- 
sides  by  the  appellee,  W.  P.  Whitesides,  was 
the  amonnt  which  was  coming  to  him  under 
the  compromise  agreement  iuid  he  never 
could  have  recovered  more  than  that  amount 
from  W.  P.  Whitesides.  Hence,  the  appel- 
lant could  not  do  so. 

The  judgment  Is  affirmed. 


HUNT  V.  NANCE  et  al. 
(Court  of  Appeals  of  Kentucky.    March  8,  1906.) 

1.  Trial— Tbansfkb  fbom  Law  to  Bquitt. 

Where,  in  an  action  of  ejectment,  de- 
fendants claimed  title  under  a  deed  which  plain- 
tiffs by  reply  and  amended  petition  attacked 
as  a  fraudulent  conveyance,  the  case  was  prop- 
erly transferred  to  the  equity  docket,  under 
Civ.  Code  Prac.  {  6,  subsec.  1,  and  section  10, 
snbsec.  4. 

[Ed.   Note. — For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  g  30.] 

2.  Reoistbbs  of  Deeds— County  Clebks— Ih- 
stbnuerts  acknowledocd  bkfobb  pred- 
ECESSOR IN  Office. 

Under  Ky.  SL  1903,  gS  510,  511,  providing 
that,  if  the  o£Sce  of  county  clerk  shall  be  vacated 
leaving  any  instruments  of  writing  unrecorded 
which  shall  appear  to  have  been  acknowledged 
or  proved  in  part  the  incoming  officer  may 
receive  the  complete  acknowledgment  and  re- 
cord the  same,  or,  if  they  appear  to  have  been 
acknowledged  or  proved  ready  for  record,  or 
to  have  been  acknowledged  or  proved  before 
another  officer,  the  incoming  clerk  shall  record 
them,  and  that  the  clerk  of  each  county  court 
shall  record  all  instruments  of  writing  which 
shall  be  lodged  for  record  properly  certified,  a 
deed  which  is  acknowledged  before  and  certified 
by  a  county  clerk  or  his  deputy  may,  though 
not  filed  or  lodged  for  record  during  his  term,  be 
properly  recorded  by  his  successor  in  office. 
8.  Vendor  and  Pubohaseb— Bona  Fide  Pub- 
chaser— NoncK  or  Pbiob  Deed. 

Actual  notice  of  the  existence  of  a  deed, 
even  though  it  be  unrecorded,  defeats  the  right 


of  a  purchaser  of  the  land  at  subsequent  sale, 
unless  the  deed  is  fraudulent. 

[Bid.  Note. — For  cases  in  point  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  gg  474-476.] 

4.  Altebation  of  Instruments— Deeds— In- 
terlineations—Gonbbht. 

Interlineations  made  in  a  deed  after  ac- 
knowledgment and  delivery,  but  before  being 
recorded,  and  with  the  consent  of  the  parties 
and  for  the  purpose  of  altering  the  estate  con- 
veyed, do  not  affect  Its  validity  as  between 
the  parties,  nor  render  it  inadmissible  in  an 
action  of  ejectment  to  show  title  in  the  grantee. 
[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Alteration  of  Instruments,  g  89.] 

5.  Fraudulent  Convetances  —  Rights  of 
Subsequent  Creditors. 

A  voluntary  conveyance  from  a  brother 
to  a  sister  is  not  fraudulent  as  to  a  subsequent 
creditor  of  the  grantor,  unless  actual  fraud 
is  shown. 

[Ed.  Note. — For  cases  in  point,  see  voL  3J4, 
0«it  Dig.  Fraudulent  Conveyances,  |g  189, 
881.] 

6.  Sake  —  rsAUDULKNT  Intent— Evidenck — 

SUFFIOIENCT. 

In  a  proceeding  by  a  judgment  creditor 
to  recover  land  conveyed  by  the  judgment  debt- 
or before  the  cause  of  action  resulting^  in  the 
judgment  arose,  evidence  hM  insufficient  to 
show  that  the  jud^ent  debtor  had  the  crea- 
tion of  the  debt  evidenced  by  the  judgment  in 
contemplation  at  the  time  of  the  conveyance. 

Appeal  from  drcnlt  Court,  McCrack«i 
County. 

"To  be  officially  reported." 

Action  by  May  Hunt  against  Q.  B.  V.  Nance 
and  others.  Judgment  for  defendants,  and 
plalntlfl  aiH>eals.    Affirmed. 

D.  O.  Park,  for  appellant  Crlce  ft  Ross, 
for  appellees. 

SETTI<B>»  J.  This  appeal  Involves  the  title 
to  80  acres  of  land  In  McCracken  county 
which  the  lower  court  adjudged  to  be  the 
property  of  appellees,  though  this  action  was 
instituted  by  appellant  to  recover  it  As 
originally  brought  the  action  was  one  of 
ejectment  but,  upon  the  filing  of  the  answer 
and  other  subsequent  pleadings,  it  became  a 
case  of  which  only  a  court  of  equity  could 
take  cognizance.  Stripped  of  all  irrelevant 
matter,  the  answer  as  amended  contained  a 
denial  of  appellant's  title  and  asserted  title 
in  appellees  to  the  land  in  controversy  by  pur- 
chase and  deed  from  T.  J.  Sanderson,  the  for- 
mer owner,  accompanied  by  actual  and  con- 
tinuous possession  upon  their  part  of  the  land 
from  the  date  of  the  purchase.  The  affirma- 
tive allegations  of  the  answer  were  traversed 
by  reply.  In  which,  as  well  as  by  amended 
petition,  the  deed  from  Sanderson  to  appel- 
lees was  attacked  by  appellant  upon  the 
grounds  that  it  was  a  voluntary  conveyance 
without  consideration,  made  In  contemplation 
of  Sanderson's  insolvency,  and  to  defraud  his 
creditors.  The  amended  petition  and  reply 
were  controverted  by  answer  and  rejoinder 
respectively.  It  appears  fr(»n  the  record  that 
Sanderson  was  Indebted  to  appellant  in  a  con- 
siderable amount  upon  a  judgment  recovered 
by  the  latter  against  him  in  the  Graves  dr- 
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cnlt  court  for  slander;  Ibat  executtons  bad 
duly  issued  on  the  judgment  and  been  re- 
turned "no  property  found,"  as  to  tbe  greater 
part  tbereof.  Furthermore,  that  after  the  re- 
turn of  the  executions  appellant  instituted  a 
second  action  In  the  same  court  against  San- 
derson to  enforce  the  payment  of  the  Judg- 
ment, In  which  she  procured  an  attachment 
that  was  levied  on  tbe  land  In  controversy. 
The  attachment  was  sustained  by  Judgment 
of  tbe  court,  and  the  land  sold  In  satisfac- 
tion tbereof,  at  which  sale  appellant  became 
the  purchaser.  The  sale  was  confirmed  by 
the  court,  and  later  appellant  received 
through  the  court's  commissioner  a  deed  to 
the  land.  Subsequently  she  brought  this  ac- 
tion to  obtain  possesslMi  of  the  land.  Ap- 
pellees were  in  possession  of  the  land  when 
it  was  sold  under  attachment,  and  also  at  the 
time  ot  and  before  the  Institution  of  the 
Blander  and  attachment  suits ;  but  they  were 
not  parties  to  either  action. 

After  the  Issues  were  so  changed  by  the 
pleadings  as  to  make  this  a  case  for  equitable 
relief,  tbe  lower  court,  on  appellees'  motion 
and  over  appellant's  objection,  transferred 
it  to  the  equity  docket  It  Is  now  Insisted 
for  appellant  that  this  was  error.  Under  the 
issnes  made  by  the  pleadings,  U  the  con- 
Teyance  from  Sanderson  to  appellees  was 
not  frandulent  as  to  the  former's  creditors. 
It  unquestionably  passed  to  appellees,  or  at 
least  to  appellee  Q.  B.  V.  Nance,  the  title  to 
the  land  In  controversy.  Upon  the  other 
band.  If  fraudulent,  only  a  court  of  equity 
Jurisdiction  could  properly  adjudge  it  so.  In 
many  cases  courts  of  law  will  afTord  relief 
against  fraud  or  mistake,  as  where  one  Is 
sued  upon  a  note  or  other  contract  to  which 
liis  signature  was  obtained  by  fraud.  In 
such  case  he  may  In  a  court  of  law  resist 
Its  payment  on  that  ground.  But  only  a 
court  of  equity  has  Jurisdictl<»i  to  cancel  or 
declare  void  a  deed  or  other  instrument, 
whether  upon  the  ground  of  fraud  or  mistake. 
By  the  change  in  the  issues  made  by  the 
pleadings  nich  was  the  relief  sought  by  ap- 
pellant In  this  case,  and,  this  being  true,  the 
transfer  of  the  case  to  the  equity  docket  was 
not  only  proper,  but  Indispensably  necessary. 
Section  6,  snbsec.  1  and  section  10,  subsec.  4, 
CiT.  Code  Praa ;  Story's  Eq.  Juris.  (12th  Bd.) 
vol.  1,  {  184;  Reese  v.  Walton,  4  B.  Mon. 
513;  O'Connor  t.  Henderson  Bridge  Co.,  95 
Ky.  633,  27  S.  W.  251,  983;  WImmer  ▼. 
Ficklin.  14  Bush,  194. 

It  ia  contended  by  counsel  for  appellant 
that  tbe  chancellor  erred  In  admitting  as 
competent  evidence  the 'deed  by  which  Sander- 
8(m  conveyed  the  land  In  controversy  to  ap- 
pellees, because  It  was  aclaiowledged  by  the 
grantor  before,  and  tbe  admowledgment 
certlfled  by,  a  deputy  of  the  predecessor  In 
office  of  the  county  clerk  by  whom  It  was 
recorded,  and  was  not  lodged  In  the  clerk's 
oflSce  during  the  term  of  ofDce  of  such  prede- 
cessor. We  do  not  think  this  contention  la 
sustained  by   the  statute.    A  deed  that  Is  I 


made,  acknowledged,  and  certlfled  according 
to  law  during  the  term  of  one  clerk  of  tbe 
county  court,  though  not  filed  or  lodged  for 
record  during  his  term,  may  be  lodged  for 
record  and  recorded  during  the  term  of  his 
successor  In  such  ofilce.  Indeed,  sections  510, 
511  of  the  Kentucky  Statutes  of  1903  make 
it  the  duty  of  the  county  clerk  to  record  a 
deed  when  lodged  in  his  office  for  record.  If 
acknowledged  and  certlfled  according  to  law, 
whether  sucli  acknowledgment  was  taken  be- 
fore and  certified  by  his  predecessor  In  office, 
a  deputy  of  the  latter,  or  any  other  officer 
authorized  to  take  and  certify  acknowledg- 
ments of  deeds,  and  without  regard  to  wheth- 
er such  deed  was  or  not  lodged  In  the  clerk's 
office  during  the  term  of  office  of  bis  prede- 
cessor. The  deed  in  question  appears  to  have 
been  properly  acknowledged  and  certified,  and 
In  addition  its  execution  and  delivery  are 
sufficiently  established  by  other  evidence  ap- 
pearing In  tbe  record  to  make  it  good,  not 
only  as  between  the  parties,  but  also  against 
a  subsequent  creditor  or  purchaser  with  no- 
tice of  its  existence.  Moreover,  its  execution 
and  delivery  seem  to  be  admitted  by  appel- 
lant, for  we  find  on  page  2  of  her  reply  this 
averment:  "She  says  she  did  not  know  of 
the  existence  of  the  deed  alleged  until  short- 
ly after  It  was  recorded,  and  could  not  by 
reasonable  diligence  have  discovered  sooner, 
and  she  did  discover  It  only  a  short  time  be- 
fore her  attachment  was  Issued  and  levied 
on  the  land  In  controversy  on  August  27, 
1900."  The  foregoing  is  an  admission  that 
appellant  had  actual  notice  of  the  existence 
of  the  deed  relied  on  by  appellees  before  her 
attachment  was  issued  or  levied  on  the  land, 
and  consequently  before  her  purchase  of  It 
at  decretal  sale  In  satisfaction  of  her  judg- 
ment So,  if  tbe  recording  of  the  deed  were 
Invalid,  and  the  Instrument  should  be  given 
no  other  effect  than  as  a  mere  bond  for  title, 
the  notice  appellant  received  of  its  existence 
would  defeat  her  purchase  at  the  Judicial 
sale,  imless  it  was  executed  to  defraud  San- 
derson's creditors.  "Notice  to  the  creditor  at 
any  time  before  he  may  purchase  affects  his 
conscience,  and  he  may  be  compelled  in  obedi- 
ence to  the  equity  evidenced  by  the  bond  or 
unrecorded  deed  to  transfer  the  legal  title 
to  the  party  against  whom  be  ought  not  In 
good  conscience  to  hold  It"  Baldwin  &  Co. 
y.  Crow,  86  Ky.  679,  7  8.  W.  146;  Low  & 
Whitney  T.  Bllncoe,  10  Bush,  831 ;  Morton  v. 
Robards,  4  Dana,  258;  Lain  v.  Mortin,  63  S. 
W.  28C,  23  Ky.  Law  Rep.  438;  and  Perry  T. 
Trimble,  76  S.  W.  343,  25  Ky.  Law  Rep.  725. 
It  Is,  however,  further  urged  that,  after 
the  deed  In  question  was  aclcuowledged  and 
delivered,  and  before  It  was  recorded,  certain 
Interlineations  were  made  In  It,  the  effect  of 
which  was  to  make  It  convey  Q.  E.  V.  Nance 
a  mere  life  estate  In  tbe  land  with  remainder 
to  her  children,  instead  of  a  fee-shnple  title 
to  her,  as  It  was  originally  written,  and  that 
for  this  reason  it  should  have  been  excluded 
as  evidence.    We  cannot  assent  to  this  view 
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of  the  matter.  The  Interlineations  were 
frankly  admitted  by  the  parties,  wltb  tbe 
claim  that  It  was  done  for  tbe  protection 
of  tbe  grantee's  Infant  children  by  a  former 
hnsband.  If  tbls  be  true — and  it  is  uncon- 
tradicted— It  Is  manifest  that  It  did  not  af- 
fect the  validity  of  the  deed  as  between  San- 
derson and  Mrs.  Nance,  or  discredit  the 
genuineness  of  the  conveyance.  Whether 
tbe  Interlineations  should  be  treated  as  mere 
surplusage,  not  affecting  th^  conveyance  as 
originally  intended  and  made  by  tbe  parties, 
or  whether  It  Invested  the  Infants  with  any 
Interest  In  the  land,  we  need  not  decide.  Ob- 
viously, the  Interlineations  did  not  divest 
Mrs.  Nance  of  all  title  to  the  land,  or  restore 
the  title  to  Sanderson,  the  grantor. 

Tbe  only  question  left  for  consideration  is, 
was  there  any  fraud  in  the  conveyance? 
The  evidence  clearly  shows  that  tbe  deed 
from  Sanderson  to  appellee  Q.  E.  V.  Nance 
was  executed  October  21,  1892,  acknowledged 
October  26,  1892,  at  once  delivered  to  the 
grantee,  and  recorded  January  4,  1898.  It 
was  executed  and  delivered  several  years 
before  appellant's  suit  for  slander  was 
brought  against  Sanderson,  also  before  the 
alleged  slanderous  words  concerning  appel- 
lant were  spoken  by  Sanderson,  and  recorded 
before  appellant's  second  or  attachment  suit 
was  filed.  It  was  further  shown  by  the 
evidence,  without  contradiction,  that,  at  the 
time  of  the  execution  and  delivery  of  the 
deed,  Sanderson's  only  Indebtedness  was  $300, 
and  this  sum  he  had  borrowed  to  pay  for  the 
land  when  It  was  conveyed  him.  Its  payment 
was  assumed  by  appellee  as  the  consideration 
of  the  sale  and  conveyance  of  the  land  to  her. 
The  note  was  in  fact  paid  by  her  through 
her  father  shortly  after  she  received  the 
ueed.  So,  according  to  the  evidence,  there 
seems  to  be  no  doubt  of  the  genuineness  of 
the  conveyance,  or  as  to  the  sufficiency  of 
the  consideration.  But  if  this  were  not  true, 
and  the  evidence  authorized  the  conclusion 
that  the  conveyance,  being  from  a  brother 
to  his  sister,  was  purely  voluntary  and  with- 
out consideration,  it  would  not  necessarily 
make  It  fraudulent  or  void  as  to  a  subsequent 
creditor  or  purchaser.  To  make  it  so,  under 
the  statute,  actual  fraud  must  be  shown.  In 
OKane  v.  Vinnedge,  108  Ky.  34,  55  S.  W.  711, 
it  is  said  on  this  subject:  "Appellees'  con- 
tention rests  upon  the  averments  that  con- 
veyances to  Mrs.  McCann  and  from  her  to 
Mrs.  O'Eane  were  not  bona  fide,  and  were 
not  Intended  to  divest  Mrs.  O'Kane  of  title; 
that  they  were  a  mere  device  resorted  to 
by  the  grantor  and  grantees  to  enable  appel- 
lant to  cover  up  and  hide  his  property.  If  a 
party  be  Indebted  at  the  time  of  a  voluntary 
conveyance  of  bis  property,  such  conveyance 
is  presumed  to  be  fraudulent  as  to  those 
debts;  and  this  presumption  as  to  prior 
debts  does  not  depend  upon  the  intentions 
or  circumstances  of  tbe  party  conveying,  or 
the  amount  conveyed.  The  law  will  not  per- 
mit an  inquiry  to  be  made  into  these  matters, 


I  or  give  them  any  weight  or  Influence^  As  to 
subsequent  debts,  the  creditor  who  assails  a 
voluntary  conveyance  must  staow  In  addition 
circumstances  Justifying  the  presumption 
that  the  Intent  of  the  conveyance  was  fraudu- 
lent, before  the  land  conveyed  could  be  prop- 
erly subjected  to  the  payment  of  such  debts." 
Rose  V.  Campbell,  76  S.  W.  605,  25  Ky.  Law 
Rep.  885;  Prazer  v.  Friable  Furniture  Co., 
86  S.  W.  539,  27  Ky.  Law  Rep.  688. 

In  the  case  at  bar  it  was  Incumbent  on  the 
appellant  to  prove  actual  fraud  In  the  con- 
veyance, which  has  not  been  done,  and,  in 
the  absence  of  such  proof,  fraud  cannot  be 
presumed  as  to  a  subsequent  debt  like  that 
sued  on.  The  character  of  the  transaction 
in  question,  and  the  circumstances  surround- 
ing the  execution  and  delivery  of  the  deed, 
make  it  impossible  to  believe  that  Sanderson 
or  appellee  at  the  time  of  this  conveyance 
could  have  had  in  contemplation  the  creation 
of  the  debt  evidenced  by  appellant's  Judg- 
ment, or  that  the  former  would  several  years 
subsequently  utter  against  tbe  appellant  the 
slander  for  which  the  judgment  was  obtained. 
For  the  reasons  indicated  the  judgment  Is 
affirmed. 


GEORGE  T.  STAGG  CO.  et  al.  v.  BRIGHT- 
WELL. 

(Court  of   Appeals   of   Kentucky.    March    14L 
1906.) 

1.  Master  ajto  SBavAur— Pebsonai,  Injttriss 
— Defectivk    Maohineby— Evidence— StTF- 

FICIENCr. 

In  an  action  by  a  servant  for  personal  in- 
juries caused  by  the  falling  of  machinery  alleged 
to  have  been  Insecurely  fastened  to  the  ceiling 
Joists,  evidence  held  to  support  a  finding  that 
tbe  fastenings  were  insufficient 

2.  Damages— Excessivbress—Pkbsonai.    Ir- 

JUBIES. 

Where  a  healthy  man  42  years  of  age  was 
permanently  injured  so  as  to  render  him  unable 
to  walk  without  a  cane,  preventing  him  from 
following  his  usual  occupation  and  causing  him 
great  and  continuous  pain,  $7,000  damages  were 
not  excessive. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Damagm,  §§  372-396.] 

8.  AppEAiy—REViicw— Necessity    of    Bux    of 

Exceptions. 

Alleged  improper  argument  of  counsel  can- 
not be  reviewed  on  appeal,  where  it  is  not  pre- 
served in  any  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2431.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"Not  to  be  officially  reported." 

Action  by  T.  B.  Brightwell  against  the 
George  T.  Stagg  Company  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Ira  Julian,  for  appellants.  James  Andrew 
Scott  and  W.  C.  Marshall,  for  appellee. 

CARROLL,  0.  This  is  a  second  appeal  of 
this  case.  The  opinion  reversing  the  formur 
Judgment,  In  f  a  vor  of  appellee  for  $9,000;  may  bo 
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tonnd  In  82  S.  W.  454,  28  Ey.  Law  Bep.  887, 
ud  recites  very  fully  the  facts,  which  are  In 
Ribstance  the  same  as  on  this  trial,  and  may 
briefly  be  stated  as  follows : 

The  appellee  was  an  assistant  engineer  at 
•ne  of  two  distilleries  owned  by  appellant, 
and  on  Pebmary  10,  1903,  was  directed  by 
the  first  engineer  to  go  to  the  yeastroom  of 
the  distillery,  known  as  the  "O.  F.  O.  Plant," 
to  cnt  a  belt  that  operates  the  machinery,  and 
that  had  become  too  long.  With  the  as- 
tistance  of  one  John  Wilson,  on  employe,  a 
piece  of  the  belt  was  cut  out  and  the  belt 
relaced.  While  the  machinery  was  running 
ilowly,  Brlghtwell  and  Wilson  attempted  to 
pot  the  belt  over  the  pnlley,  Wilson  standing 
OD  a  ladder,  placing  the  ttelt  on  the  pnlley, 
and  Brlghtwell  standing  underneath  the  belt 
with  a  long  piece  of  timber  in  his  band  hold- 
ing ap  the  belt,  so  that  Wilson  could  adjust  It 
Just  as  the  belt  was  put  on  the  pulley,  the 
Bhaftlng  and  machinery,  which  weighed  some 
600  pounds,  and  that  was  attached  to  the 
ceiling,  fell,  striking  the  appellee  and  serious- 
ly injuring  him.  The  negligence  attributed  to 
appellant  consisted  in  the  unsafe  and  iu- 
tecare  manner  in  which  the  planks  to  which 
the  shafting  and  machinery  was  attached 
rere  fastoied  to  the  celling  Joists.  It  appears 
that  these  planks  were  fastened  to  the  celling 
Joists  by  lag  screws,  and  the  appellee  Intro- 
dnced  several  witnesses  who  testified  that  lag 
screws  were  not  safe  or  sufficient  to  hold 
these  planks,  and  that  when  the  strain  came 
on  the  machinery  it  pulled  the  lag  screws 
oat,  thereby  precipitating  the  planks  and 
machinery.  It  was  also  In  evidence  that  the 
safe  and  proper  manner  in  which  to  fasten 
theiie  planks  to  the  celling  Joists  would  be 
br  bolts  going  entirely  through  the  Joists  and 
aecnred  on  the  top  by  a  nut 

The  appellant  Introduced  a  number  of  wit- 
nesses, architects,  mechanics,  and  builders, 
who  testified  that  the  lag  screws  were  safe 
and  sufficient  for  the  purposes  for  which  they 
were  used.  Upon  this  issue,  which  was  the 
principal  one  in  this  case,  the  evidence  was 
very  conflicting,  and  a  preponderance  of  it 
farored  the  Tlew  of  appellant,  but  the  jury 
heord  the  witnesses,  and  it  was  entirely  within 
their  province  to  determine  from  the  evidence 
before  them  this  question,  and  they  found 
that  the  lag  screws  were  not  a  safe  and 
sufficient  fastening,  and  that  in  this  respect 
appellant  was  guilty  of  negligence,  and  this 
court  will  not  Interfere  with  their  conclusion 
on  this  controverted  question  of  fact 

There  is  no  serious  complaint  made  of  error 
In  instmctlng  the  Jury.  In  fact  the  instruc- 
tions given,  with  the  exception  of  two  new 
in-itructlons  given  at  the  Instance  of  appel- 
lant, were  the  same  instructions  given  on  the 
former  trial  of  the  case.  Nor  does  it  appear 
that  there  was  any  error  prejudicial  to  appel- 
lant in  the  admission,  or  rejectlon,of  evidence. 

It  Is,  however,  earnestly  contended  that  the 
verdict  is  excessive,  and  that  the  judgment 
of  the  lower  court  should  be  reversed  for  this 


reason.  The  Judgment  appealed  from  Is  for 
$7,000 — quite  a  large  sum  of  money — ^but  un- 
der the  facts  of  this  case  it  cannot  be  said  tob6 
excessive.  The  appellee,  at  the  time  of  his 
injury,  in  February,  1903,  was  about  42  yean 
of  age,  and  with  the  exception  of  occasional, 
but  not  serious,  spells  of  Illness,  had  been  for 
years  a  vigorous,  strong,  healthy  man.  He  is 
now,  as  a  result  of  the  injuries  sustained, 
virtually  a  physical  wreck.  The  usefulness  of 
one  of  bis  legs  Is  almost  entirely  destroyed. 
He  is  obliged  to  walk  at  all  times  with  a 
cane,  and  cannot  follow  his  occupation  as  a 
carpenter,  or  lift  anything  heavy,  nor  can  he 
climb  up  or  go  down  a  stairway  without  great 
discomfort  and  has  suffered  severe  pain 
almost  continually  since  the  accident  and  at 
nights  Is  compelled  to  lie  on  one  side  alto- 
gether. Taking  into  consideration  appellee's 
age,  his  physical  condition,  and  his  ability  to 
make  a  good  living,  it  cannot  be  said  that 
$7,000  is  more  than  fair  compensation  for  the 
mental  and  physical  suffering  that  he  has 
already  undergone,  and  is  reasonably  certain 
to  suffer  in  the  future,  and  for  the  permanent 
impairment  of  his  power  to  earn  money. 
These  elements  of  damage  are  to  be  taken 
Into  consideration,  in  cases  like  this.  In  deter- 
mining what  will  fairly  compensate  a  perspn 
who  sues  to  recover  for  personal  Injuries.  It 
Is  an  Irreparable  misfortune  for  a  inan  of 
good  health  and  Industrious  habits,  in  the 
prime  of  life  and  usefulness,  to  be  suddenly  so 
seriously  crippled  as  to  make  him  a  perma- 
nent Invalid,  compelled  to  go  through  life  at- 
tended by  discomforts  and  pains  that  will  in- 
crease with  passing  years,  ftnd  make  him  a 
burden  to  himself  and  those  whose  company 
and  association  he  might  otherwise  enjoy.. 
Money  is  an  inadequate  recompense  for  in- 
Jury,  pain,  and  suffering,  but  the  law  cannot 
offer  any  other  redress,  and,  as  there  is  no 
criterion  of  damages  by  which  to  measure  In 
dollars  and  cents  the  amount  of  recovery,  it 
has  been  wisely  left  to  the  judgment  and  dis- 
cretion of  a  properly  Instructed  Jury,  and 
their  finding,' when  it  appears  to  be  supported 
by  evidence  and  is  not  grossly  excessive,  will 
not  be  disturbed. 

It  is  also  earnestly  contended  that  counsel 
for  appellant  in  their  argument  of  the  case, 
were  guilty  of  such  Improper  conduct  as  to 
authorize  Its  reversal.  The  alleged  improper 
argument  Is  presented  in  the  motion  for  a 
new  trial,  and  in  the  affidavit  of  the  attorney 
for  appellant,  which  was  allowed  to  be  filed 
over  the  objection  of  the  appellee.  It  does  not 
appear  in  any  bill  of  exceptions;  and  it  has 
been  frequently  held  by  this  court  that  errors 
committed  during  the  trial  of  a  case  that  are 
relied  on  In  this  court  as  grounds  of  reversal 
must  appear  in  a  bill  of  exceptions,  prepared 
in  the  usual  form.  It  Is  not  sufficient  to 
present  them  for  the  first  time  in  a  motion 
for  a  new  trial,  even  if  they  are  supported  by 
affidavits,  as  In  this  case.  It  is  proper,  how- 
ever, to  say  that  the  court  has  considered 
carefully  the  alleged  Improper  argument  of 
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counsel,  and  has  reached  the  conclusion  that, 
even  If  this  assumed  error  bad  been  properly 
excepted  to.  It  would  not  furnish  grounds  for 
reversing  this  case. 

It  Is  therefore  adjudged  that  the  Judgment 
of  the  lower  court  be  affirmed. 


JENKINS  et  aL  ▼.  BERRY,  Circuit  Court 
Judge. 

<Ck>nrt   of  Appeals   of   Kentncky.    March   14, 
1906.) 

1.  CnABiTiES— Judicial    Supbb vision— Mah- 

AOEMENT  OP  TRUST  PBOPKBTT. 

Provisions  of  a  will  creating  a  charitable 
trust,  requiring  the  trustee  to  make  annual  re- 
ports to  the  circuit  court  of  a  certain  county, 
but  not  requiring  them  to  make  annual  settle- 
ments or  to  settle  at  all  in  such  court,  or  to  file 
with  their  annual  reports  vouchers  showing  the 
eocpenditures  made  br  them,  nor  requiring  the 
court's  approval  of  the  reports,  did  not  give  the 
judge  of  such  court  the  right  or  authoritj  to  pro- 
ceed against  the  trustees  and  undertake  an  in- 
vestigation of  their  management  of  the  trust 
property  and  its  funds,  or  to  require  them  to  file 
vouchers  showing  expenditures  made  bj  them. 

2.  Same. 

Where  a  will  creating  a  trust  for  the  estab- 
lishment and  maintenance  of  a  hospital  gave  the 
circuit  court  no  authority  to  supervise  the  man- 
agement of  the  hospital  and  its  funds,  the  fact 
that  some  of  the  patients  received  in  the  hospital 
are  treated  and  cared  for  at  the  expense  of  a 
city,  or  otlier  districts  of  the  county,  does  not 
in  any  way  enlarge  the  jurisdiction  of  the  court 
or  confer  on  the  judge  thereof  any  right  to  inter- 
fere with  the  management  independently  of  an 
action  properly  instituted  by  a  duly  authorized 
person. 

"To  be  ofBclally  reported." 

Petition  for  writ  of  prohibition  by  J.  O. 
Jenkins  and  others,  trustees  under  the  will 
of  Elizabeth  Speers,  against  A.  S.  Berry,  a 
judge  of  the  Oampbell  circuit  court  Writ 
awarded. 

Hodge  &  WoUfe,  for  petitioners.  C.  L. 
Raison,  Jr.,  and  Hazelrlgg  &  Hazelrlgg,  for 
respondent. 

SBrTTLB,  J.  This  Is  a  second  applies 
tlon  made  to  this  court  by  the  petitioners, 
J.  O.  Jenkins,  John  L^  Pythian,  and  W.  B. 
Senour,  trustees  of  Speers'  Hospital,  for  a 
writ  of  prohibition  against  the  defendant, 
A.  S.  Berry,  judge  of  the  Campbell  circuit 
court,  to  prevent  his  alleged  interference 
with  the  trust  created  by  the  will  of  Eliza- 
beth Speers,  deceased,  by  virtue  of  which 
they  control  that  eleemosynary  Institution 

The  particular  interference  complained  of 
In  the  petition  Is  that  after  the  petitioners, 
as  trustees  of  Speers'  Hospital,  filed  their 
annual  report  for  the  year  1005,  in  the 
Campbell  circuit  court,  as  directed  by  the 
will  of  Elizabeth  Speers,  the  defendant,  as 
judge  of  that  court,  referred  the  report  to  the 
master  commissioner,  who  thereafter  report- 
ed his  disapproval  of  the  same  because  it 
was  unaccompanied  by  "exhibits  or  vouchers" 
for  expenditures  made  by  the  trustees. 
Thereupon  the  defendant,  as  Judge  of  the 


court,  ordered  the  trustees  to  file  such  "ex- 
hibits and  vouchers"  on  or  before  December 

12,  1905.  The  latter  failed  to  file  the  vouch- 
ers as  ordered,  and  defendant  on  December 

13,  1905,  issued  against  them  a  rule,  return- 
able on  the  16tb  of  the  same  mouth,  requir- 
ing them  to  appear  In  the  court  of  which  be 
is  judge  and  "show  cause,  if  any  they  can, 
why  they  have  failed  to  comply  with  the  order 
of  court  herein  to  file  vouchers  with  their 
report"  The  several  foregoing  orders  were 
made  by  the  defendant  upon  his  own  motion 
when  there  was  no  action  or  other  proceed- 
ing against  the  trustees  pending  before  him 
and  without  notice  to  them.  Indeed,  they  re- 
ceived no  information  thereof  until  the  serv- 
ice of  the  rule  upon  them.  A  general  demur- 
rer and  answer  were  filed  to  the  petition  by 
the  defendant  The  answer  attempts  to  jus- 
tify his  acts  and  conduct  complained  of  upon 
the  ground  that  as  the  will  of  Bllzabetb 
Speers  requires  the  plaintiffs,  as  trustees  of 
the  Speers  Hospital,  to  make  annual  reports 
to  the  court  of  which  he  Is  judge.  It  la  his 
official  duty  to  Investigate  the  reports  and 
to  require  vouchers  showing  expenditures 
made  by  the  trustees.  In  the  opinion  grant- 
ing the  writ  of  prohibition  on  the  first  ap- 
plication, we  endeavored  to  plainly  show 
what  powers  are  conferred  upon  the  trustees 
of  the  hospital  by  the  will  of  the  testatrix, 
and  what  relation  the  Campbell  circuit  court 
sustains  to  the  hospital  and  trustees,  and  we 
now  refer  to  that  (pinion  (Jenkins,  etc,  ▼. 
Berry,  etc.,  83  S.  W.  594,  26  Ky.  Law.  Rep. 
1141),  as  it  satisfactorily  expresses  the  mind 
of  the  court  on  all  the  questions  therein  de- 
cided. 

In  the  opinion  it  Is  said:  "Bat  In  no  ref- 
erence to  what  may  be  done  by  the  court  Is  It 
said  In  the  will  that  it  is  given  any  visltorlal 
or  other  supervision  over  the  hospital,  or 
any  control  over  the  trustees  in  the  manner 
of  mRlntainlng  and  conducting  the  hospital. 
But,  while  no  such  power  can  be  exercised 
by  the  Campbell  circuit  court  by  virtue  of 
the  will,  it  may  under  the  general  power  inhor- 
entlna  court  of  equity  Interfere  upon  proper 
grounds,  and  in  a  proper  action  or  proceed- 
ing to  prevent  such  acts  or  conduct  upon  the 
part  of  the  trustees  as  would,  if  unrestrained, 
result  In  serious  Injury  to  the  trust  estate, 
or  loss  to  the  beneficiaries  of  the  trust. 
*  *  *  And  hence  we  conclude  that  In  or- 
der to  authorize  a  chancellor  to  Inquire  Into 
the  alleged  mismanagement  of  trust  property, 
or  a  misappropriation  of  a  trust  fund  dedi- 
cated to  a  charitable  use,  his  jurisdiction 
must  be  Invoked  by  some  one  Interested  in 
the  execution  of  the  trust,  or  in  the  name  of 
the  Attorney  General  as  the  representative  of 
the  state,  in  an  action  or  proceeding  author- 
ized by  law  to  be  instituted  for  that  purpose. 
In  this  case  no  action  or  proceeding  against 
the  trustees  had  been  instituted  or  was  pend- 
ing in  the  Campbell  circuit  court  at  the  time 
the  several  orders  and  rules  complained  of 
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were  made  and  entered.  The  Judge  of  the 
circuit  court  acted  solely  of  bis  own  TOlltion, 
and  upon  bis  own  moUon,  and  without  in- 
formation or  action  on  tiie  part  of  any  one. 
We  are  of  opinion  that  he  was  without  jurla- 
dlctlon.  •  •  • "  In  yet  another  part  of 
the  opinion,  supra,  in  commenting  on  the 
language  of  Mrs.  Speers'  will  as  to  the  pow- 
ers conferred  upon  the  trustees  In  respect 
to  the  trust  fund  and  hospital,  it  is  said: 
-The  language  here  employed  is  compreben- 
slra  Indeed,  it  leaves  everything  to  the 
Judgment  and  discretion  of  the  trustees. 
They  are  not  required  to  consult  with  or  be 
advised  by  others  as  to  the  manner  In  which 
the  hospital  Is  to  be  molntaln&d  or  conducted, 
nor  can  they  be  interfered  with  in  their  con- 
trol of  the  institution  from  any  source  unless 
guilty  of  such  mismanagement,  extrava- 
gance, OT  fraud  as  would  endanger  the  trust 
estate,  or  violate  the  rights  of  the  bene- 
ficiaries." 

It  is  tme  that  there  Is  a  provision  of  the 
will  that  requires  the  trustees  to  make  an- 
nual reports  to  the  circuit  court,  but  it  does 
not  require  them  to  malw  annual  settlements, 
or  to  settle  at  all  in  that  court,  or  to  file  with 
tbeir  annual  reports  vouchers  siiowing  the  ex- 
penditures made  by  them,  nor  does  It  re- 
quire the  court's  approval  of  the  trustees' 
rqnrts.  But  while  this  is  true,  if  the  re- 
pwtB  made  by  the  trustees  are  deficient  or 
imsatisfactory,  or  unaccompanied  by  receipts 
or  vonctieni  for  sums  claimed  to  have  been 
expended  by  them,  or  If  a  settlement,  or  set- 
tlements on  the  part  of  the  trustees  be  neces- 
sary to  show  the  condition  of  the  trust  fund 
and  property,  suit  for  any  and  all  thase  pur- 
poses may  be  brought  by  any  person  inter- 
ested in  the  trust  estate,  or  by  the  Attorney 
General.  We  do  not  think,  however,  that  the 
Judge  of  the  Campbell  chrcult  court  has  him- 
self the  right  or  authority  to  arbitrarily  in- 
stitnte  such  an  action  or  proceeding,  or,  In 
the  absence  of  the  bringing  of  such  an  action 
by  another,  to  himself  proceed  against  the 
tmsteee  and  undertake  an  Investigation  of 
their  management  of  the  hospital  and  its 
funds,  as  be  seems  to  think  it  his  dtaty  to  do 
in  this  case.  It  appears  from  the  record  be- 
fore 08  that  the  Attorney  General,  acting 
upon  the  opinion  In  the  former  case,  has  in- 
stituted an  action  against  plaintiffs  as  trus- 
tees in  the  Campbell  circuit  court  for  an  in- 
vestigation of  their  management  of  Speers' 
Hospital  and  to  require  an  accounting  at 
tbebr  hands  of  all  property  and  money  re- 
ceived hy  them  under  the  will  of  Elizabeth 
Speera,  deceased,  and  expended  for  the  hospi- 
tal, and  that  this  action  Is  undetermined  and 
yet  pending  in  the  Campbell  circuit  court  be- 
fore a  special  Judge.  Thure  Is  no  reason  why 
an  amended  petition  may  not  be  filed  In  the 
poidlng  action  attacking  the  report  of  which 
defendant  complains.  If  it  be  Insufficient  or 
Incorrrect:  By  this  means  the  production  and 
lUhig  of  the  vouchers  could  be  required  of 
Uie  trustees.    Doubtlew  a  suggestion  from 


defendant  to  the  counsel  In  charge  of  the  ac- 
tion mentioned  that  the  report  should  be  In- 
vestigated would  induce  the  filing  of  the 
necessary  amendment  and  bring  about  the 
desired  investigation. 

We  do  not  see  that  the  fact  that  some  of 
ttbi  patients  received  In  the  hospital  are 
treated  and  cared  for  at  the  expense  of  the 
dty  of  Newport,  or  other  districts  of  Camp- 
bell county,  can  In  any  way  enlarge  the  Juris- 
diction of  the  Campbell  circuit  court,  or 
confer  upon  the  defendant,  as  the  Judge  there- 
of, any  additional  right  to  Interfere  with  the 
trustees'  management  of  the  hospital,  inde- 
pendently of  an  action  properly  Instituted  by 
a  duly  authorized  person  or  persons,  for  an 
Investigation  of  its  condition  and  an  account- 
ing by  them  for  the  sums  they  have  received 
for  the  benefit  of  the  institution. 

There  is  no  question  of  the  right  of  tire 
trustees  to  control  the  affairs  of  the  hospital, 
nor  Is  it  denied  that  their  authority  to  do  so 
Is  conferred  by  the  will  of  its  founder.  It 
there  has  be^n  any  mismanagement  of  the 
hospital  or  misappropriation  of  its  funds,  it 
should  be  Investigated  and  righted,  but  it 
must  be  done  in  a  proper  action,  conducted 
according  to  legal  forms  and  the  established 
rules  of  practice  obtaining  in  courts  of  equity. 
Upon  the  state  of  case  here  presented  we 
think  the  defendant  Is  without  Jurisdiction  or 
authority  to  proceed  against  the  trustees  of 
Speers'  Hospital  In  the  manner  and  as  at- 
tempted by  him. 

Wherefore  the  demurrer  to  the  petition  is 
overruled,  the  answer  adjudged  Insufficient, 
and  plaintiffs  are  awarded  the  writ  of  pro- 
hibition as  prayed  in  the  petition. 


liINN  V.  HAGAN'S  ADM'B. 

(Court   of   Appeals   of   Kentuclcy.    March   16, 
1906.) 

1.  Arimaub  —  Trespasses    Comkitted    bt 
Stock  —  Contbibutobt  NsoLiaENCE  —  Br- 

FECT. 

One  suing  for  a  trespass  on  his  land  com- 
mitted by  the  cattle  of  another  cannot  recover 
for  any  damage  which  by  the  exercise  of  ordi- 
nary care  he  could  have  prevented. 

2.  BEPLEVIH— COUNTEBOLAIX    VOB    TkESFASS. 

In  an  action  for  the  possession  of  cattle 
alleged  to  be  wrongfully  held  by  defendant,  the 
only'  question  is  as  to  the  ownership  of,  and  the 
right  of  possession  to,  the  cattle,  and  defendant 
cannot  set  up  a  counterclaim  for  damages  for 
trespass  to  his  land  committed  by  the  cattle  on 
escaping  from  plaintiff's  premises ;  Ky.  St.  1903, 
i  46i6,  prohibiting  cattle  from  running  at  large, 
and  giving  him  a  lien  on  the  cattle  for  the 
trespass,  which  should  be  enforced  by  action. 

Appeal  from  Circuit  Court,  Bullitt  County. 

"Not  to  be  officially  rejwrted." 

Action  by  Francis  J.  Hagan's  administrator 
against  J.  H.  Unn.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

See  87  S.  W.  IIOL 

Nat  W.  Halstead  and  Greene  ft  Van 
Winkle,  for  appellant  V.  Hagan,  for  ap- 
B«Ue«. 
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NUNN,  J.  This  action  was  brongtat,  on 
February  10,  1903,  by  appellee  Hagan,  to 
recoTer  the  possession  of  about  25  head  of 
cattle,  which  he  alleged  were  wrongfully 
withheld  from  him  by  the  appellant  The 
appellant  answered,  but  did  not  deny  that 
appellee  was  the  owner  of  the  cattle.  He  al- 
leged that  a  vote  had  been  taken  in  Bullitt 
coimty,  under  section  4646,  Ky.  St  1903,  and 
that  a  majority  had  voted  to  prohibit  cattle 
from  running  at  large  in  that  county,  and 
that  the  rote  bad  been  counted,  certified,  and 
recorded  as  required  by  the  statute.  That 
the  appellee  had  sufFered,  or  permitted  the 
cattle  sued  for,  to  run  at  large  In  violation 
of  the  statute,  and  they  had  trespassed  upon 
and  damaged  his  property,  and  that  be  had 
impounded  them,  by  the  direction  of  the 
sheriff,  and  kept  and  fed  them  for  three  days, 
for  which  he  charged  |198.  That  the  cattle 
Injured  his  property  to  the  amount  of  $100, 
and  he  pleaded  the  $298  as  a  counterclaim. 
On  the  trial  the  court  permitted  the  ap- 
pellant to  assume  the  burden  of  proof,  and, 
at  the  close  of  his  evidence,  the  court  upon 
motion  of  appellee,  gave  a  peremptory  in- 
struction to  the  Jury  to  find  for' the  appellee. 

It  appears  from  the  proof  that  the  parties 
to  this  action  were  close  neighbors,  but  were 
not  upon  the  best  of  terms.  It  is  evident 
that  appellant  knew  the  cattle  of  appellee. 
On  the  morning  of  the  12th  of  February, 
1903,  these  cattle  got  out  of  the  field,  where 
they  were  kept  and  walked  up  the  public 
highway  to  the  gate,  which  was  open,  and 
they  entered  the  front  yard  or  lawn  of  ap- 
pellant, which  contained  about  two  acres. 
Appellant  saw  them  about  the  time  they  en- 
tered, and.  Instead  of  driving  them  out  and 
saving  his  grass  and  shrubbery,  he  closed 
the  gate  and  kept  them  on  his  lawn  during 
the  day,  while  he  sent  one  of  his  hands  to 
the  county  seat  to  get  instructions  from  the 
county  Juuge  and  sheriff  what  to  do  with 
the  cattle  or  how  to  impound  them  under  the 
law.  Then  he  took  them  to  his  stock  bam, 
and  fed  them  until  the  next  Monday,  when 
they  were  taken  from  him  by  the  order  of 
delivery  issued  in  this  action. 

Appellant's  conduct  in  this  case,  according 
to  his  own  showing,  did  not  authorize  the 
court  to  allow  him  but  little,  if  any,  of  his 
claim.  It  would  have  been  an  easy  matter 
to  have  saved  nearly  all  the  trouble  and  ex- 
pense incurred,  by  having  this  hand  he  sent 
to  Shepardsvllle  drive  the  cattle  home,  or 
notifying  the  appellee  so  that  he  might  send 
for  them.  There  is  a  general  rule  of  law 
that  requires  a  person  being  damaged  to  use 
ordinary  care  and  diligence  to  prevent  and 
avoid  as  much  injury  and  damage  as  possible, 
and  a  person  will  not  be  allowed  to  recover 
for  any  damage  that  could  have  been  pre- 
vented by  the  exercise  of  ordinary  care.  We 
have  said  this  upon  the  supposition  that  the 
claim  of  appellant  for  damages  could  have 
been  properly  pleaded  as  a  counterclaim  In 
this  action.    Bat  in  our  opinion  the  lower 


court  did  not  err  in  refusing  to  aDow  the 
appellant  to  plead  the  counterclaim.-  The 
only  question  that  could  legally  be  tried, 
in  an  action  like  this,  under  the  issues  made 
in  the  pleadings,  was  the  ownersliip  and  the 
right  of  possession  of  these  cattle.  And  even 
If  appellant  had  proven  that  the  sto<^  law 
referred  to  was  la  force  in  the  county,  which 
the  court  refused  to  permit  him  to  do,  the 
issue  would  have  been  the  same.  While  the 
statute  would  have  given  him  a  Hen  on  the 
cattle  for  the  Injury  he  received  by  reason  of 
their  trespasses.  It  does  not  authorize  him 
to  withhold  the  cattle  from  the  owner,  until 
the  damages  are  paid.  He  should  have  per- 
mitted the  owner  to  take  possession  of  his 
cattle,  and  enforced  his  lien  by  action,  like 
any  other  mere  llenholder. 

The  judgment  of  the  lower  court  1b  af- 
firmed. 


HBSTAND  T.  COMMONWBAI/TH. 

(Court   of   Appeals   of    Kentucky.    March    20, 
1906.) 

1.  IiTTOxicATino    IiiquoEB  —  Local    Option 

liAW— VIOLATIOH— EVIDKNCB— SUFFICIKNCT. 

Under  the  direct  provisions  of  Ky.  St 
1903,  i  2557b,  the  possession  of  United  States 
special  tax  stamp  (commonly  called  United 
States  license)  for  carrying  on  the  business  of  a 
retail  dealer  in  spiritoous,  vinons,  and  malt 
liquors,  or  the  having  of  such  stamp  or  license 
stuck  up  at  the  place  of  business  in  such  terri- 
tory, is  prima  facie  evidence  of  the  violation 
of  the  local  option  law. 

2.  CaiianAX  Law  —  Affbai^— Yebdiot— OOK- 

CLUSIVENESS. 

The  C!oart  of  Appeals  has  no  power  to  re- 
verse a  judgment  of  conviction  in  a  criminal 
case  on  the  sole  ground  that  there  was  not 
sufficient  evidence  to  sustain  the  verdict  being 
restricted  to  the  single  inquiry  whether  there 
was  any  evidence  before  the  jury  conducing  to 
show  the  guilt  of  the  accused. 
8.  Intoxicahno  Liquoaa  —  Locai.  Oftioh 
Law — Violation — Question  fob  Jobt. 

On  a  prosecution  for  violation  of  the  local 
option  law,  evidence  examined,  and  held  suffi- 
cient to  authorize  the  jury  to  find  defendant 
guilty. 

4.  CBimitAi.  Law— Stipulations  as  to  Evi* 
nsNCE— Effect. 

Whdre,  in  a  prosecution  for  violation  of  the 
local  option  law,  defendant  agreed  that  the 
law  was  in  force  in  the  county  in  which  the 
offense  was  alleged  to  have  been  committed, 
the  failure  to  prove  the  fact  on  the  trial  was 
immaterial. 

Appeal  from  Circuit  Court,  Monroe 
CJounty. 

"Not  to  be  officially  reported." 

John  B.  Hestand  was  convicted  of  violation 
of  the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Geo.  T.  Duff,  Balrd  &  Richardson,  Thermon 
Spear,  and  Miller  &  Jackson,  for  appellant 

NUNN,  J.  The  appellant  was  In  1906,  at 
the  June  term  of  the  court,  convicted,  and 
fined  $60,  for  selling  whisky  by  retail.  In 
violation  of  what  Is  known  as  the  local  option 
law.  He  asks  a  reversal,  and  assigns  only 
one  cause;  that  la,  there  was  no  evidence 
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gliowlng  that  tbe  appellant  was  guilty  of  the 
charge. 

There  were  only  two  witnesses  Introduced 
on  the  trial,  the  prosecuting  witness,  and  the 
appellant.  The  prosecuting  witness  testified 
as  followa:  "I  told  him  (appellant),  in  his 
house  or  yard,  that  I  wanted  some  whisky, 
and  gave  him  60  cents,  and  he  went  and  was 
out  of  my  sight  about  5  to  15  minutes.  I  do 
not  know  exactly  about  the  time,  as  I  did 
not  keep  It ;  but  that  Is  my  best  recollection 
about  it,  and  he  brought  and  gave  me  one 
pint  of  whisky,  either  In  his  house  or  about 
his  yard,  I  do  not  know  where  he  got  It. 
This  was  In  Monroe  county,  Ej.,  and  in  the 
town  of  Tompklnsville.  This  Is  not  the  same 
transaction  I  testified  about  this  morning." 
We  copy  the  appellant's  testimony  In  full: 
"I  know  J.  M.  H.  Jones.  Yes;  I  furnished 
him  the  liquor  like  he  says ;  but  I  never  sold 
him  no  liquor  in  my  life.  He  gave  me  SO 
cents  and  told  me  to  get  him  some  liquor,  and 
there  were  some  people  from  Defeated  Creek 
here,  and  they  wanted  some  liquor,  and  I 
put  Jones'  money  in  with  them,  and  I  went 
and  bought  five  gallons  and  a  pint  from  Sam 
Torkley,  who  lived  one  half  mile  from  here, 
and  brought  Jones'  liquor  to  him,  which  was 
one  pint.  I  did  It  as  a  matter  of  accommo- 
dation to  Jones.  I  made  no  profit  on  the  liq- 
uor. Jones  never  paid  any  part  of  the 
hnggy  hire,  nor  for  my  time,  and  I  had  no  in- 
terest In  the  liquor."  He  was  then  cross- 
examined  as  follows:  "Mow,  John,  did  you 
not  give  the  same  testimony  in  the  trial  of 
your  other  case  this  morning  for  selling 
liquor  to  this  same  -Tones,  Saturday,  and  say 
that  tbese  Defeated  Creek  men  were  the  men 
that  you  put  Jones'  money  in  with?  Answer. 
Tea:  they  are  the  same  men.  Question  2. 
Have  yon  not  been  engaged  in  retailing  liq- 
uors for  the  past  two  years?  Answer.  No. 
Question  No.  3.  At  the  time  you  let  Jones 
have  tills  liquor,  did  you  have  government  li- 
cense to  sell  spirituous  liquors  ?  Answer.  I  do 
not  have  to  answer  that,  do  I,  Judge?"  Where- 
upon the  court  told  him  that  he  did,  and  de- 
fendant responded:  "What  do  I  want  with 
govemment  license,  when  Sam  Yorkley  has 
them?  Question.  Answer  my  question,  did 
you  not  have  government  license,  at  the  time 
yon  let  Jones  have  this  liquor?  Answer. 
Let's  go  to  Owensboro  and  see." 

It  I»  provided  In  section  2557b,  Ky.  St.  1903, 
as  follows:  "The  possession  of  United  States 
special  tax  stamp  (commonly  called  United 
States  license)  for  carrying  on  the  business  of 
a  retail  dealer  in  spirituous,  vinous,  and  malt 
liquors,  or  the  having  of  such  tax  stamp  or 
license  stuck  up  at  the  place  of  business  In 
such  territory  shall  be  prima  facie  evidence 
of  gnllt  under  this  section."  This  court  has 
no  power  to  reverse  a  Judgment  of  conviction 
in  •  criminal  case  upon  the  sole  ground  there 
was  not  sufDcient  evidence  to  sustain  the  ver- 
dict, being  restricted  to  the  single  inquiry 
wbetber  there  was  any  evidence  before  the 
Jury  conducing  to  show  the  guilt  of  the  ac- 


cused. See  Vowells  v.  Com.,  8S  Ky.  103,  and 
Patterson  v.  Com.,  86  Ky.  313,  5  S.  W.  387. 
These  cases  have  often  been  approved  by  this 
court  since  they  were  rendered. 

There  was  evidence  introduced  which  au- 
thorized the  Jury  to  conclude  that  the  ap- 
pellant was  guilty  of  the  charge.  He  receiv- 
ed the  money  and  delivered  the  whisky,  but 
be  claimed  that  he  did  It  only  as  a  favor  to 
the  prosecuting  witness — that  he  had  no  In- 
terest In  the  matter  whatever.  The  Jury  was 
not  bound  to  believe  every  statement  made  by 
the  witness.  It  was  their  province  to  weigh 
and  consider  all  the  evidence,  and  in  doing  so 
they  had  grounds  for  concluding  that  the 
appellant  was  too  free  in  granting  accommo- 
dations, and  making  up  purses  with  the  De- 
feated Creek  people  to  buy  and  distribute 
liquor,  and  to  furnish  his  own  conveyance 
and  go  to  the  country  for  it,  without  charge, 
and  this  In  connection  with  the  fact  that  the 
appellant  had  license  from  the  government 
authorizing  him  to  sell,  which  the  statute 
makes  prima  facie  evidence  of  guilt.  The 
Jury  had  the  right  to  conclude  from  appel- 
lant's evidence  that  he  had  government  li- 
cense to  sell  liquor  by  retail,  and  that  he 
sold  the  whisky  to  Jones. 

The  appellant  also  claims  that  the  appellee 
failed  to  prove  that  the  local  option  law  was 
In  force  In  that  county.  This  is  true,  but  the 
bill  of  exceptions  shows  that  appellant  agreed 
that  It  was  in  force. 

For  these  reasons,  the  Judgment  Is  affirmed. 


CITY  OF  PADUCAH  v.  KAGSDALB  et  al. 

(Court   of   Appeals   of   Kentucky.    March   22, 
1906.) 

1.  MURICIFAI.   COBPOBATIOHS— OsnlNAHCBS — 

Validitt. 

There  is  no  constitutional  or  statntory  pro- 
vision requiring  previous  notice  of  the  enact- 
ment of  an  ordinance  before  it  shall  become 
effective,  and  It  is  no  objection  to  the  validity 
of  an  ordinance  that  it  takes  effect  Immediately. 

2.  Saue— Subjects  and  Titles. 

The  subject  of  an  ordinance  was  the  pre- 
vention of  certain  animals  of  the  bovine  kind 
running  at  large  in  the  city.  Oniere  were  seven 
sections.  Section  1  provided  that  no  cow,  calf, 
or  other  animal  of  the  bovine  kind  should  be 
permitted  to  go  at  large  on  any  of  the  streets, 
alleys,  or  oninclosed  lots  or  ground  in  the  city, 
and  provided  for  confinement  of  such  animals 
until  released  by  law  under  the  provisions  of 
the  ordinance.  Section  2  set  forth  the  duties  of 
the  officer  taking  up  any  animal,  and  specified 
the  procedure  for  enforcing  the  penalty  by  tine 
and  sale  of  the  animals.  Section  3  provided  for 
the  owner's  release  of  cattle  from  the  pound. 
Section  4  provided  for  costs  and  fees.  Section  6 
provided  a  punishm^it  .for  wrongful  release  of 
cattle  impounded.  Section  6  repealed  an  existing 
ordinance  so  far  as  in  conflict  with  the  new. 
Section  7  provided  that  the  ordinance  should  be 
in  force  from  its  passage  and  approval  and 
publication.  Held,  that  the  different  sections 
were  all  germane  to  the  subject,  and  not  more 
than  one  subject  was  embraced. 
8.  Same— Validitt. 

Under  an  ordinance  to  prevent  cattle  run- 
ning at  large,  providing  that,  when  cattle  were 
Impounded,  the  judge  should  issue  a  summons 
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against  the  owner  commandine  him  to  appear  in 
court  and  show  cauae  why  he  should  not  be 
fined  for  violation  of  the  ordinance,  and  why  the 
animal  should  not  be  sold,  etc.,  the  plea  of  not 
guilty  b^  the  owner  puts  the  burden  on  the 
prosecution  to  prove  his  guilt  beyond  a  reason- 
able  doubt,  and  it  is  no  objection  to  the  validity 
of  the  ordinance  that  it  requires  the  owner  to 
prove  his  innocence  or  suffer  a  fine. 
4.  Constitutional  Law  —  Dub  Fbocesb  or 

Law. 

An  ordinance  providing  for  punishing  the 
owners  of  cattle  permitting  the  same  to  run  at 
large  in  the  city,  and  for  proceedings  in  rem 
against  the  property  itself,  is  not  within  the 
inhibitions  of  the  state  and  federal  Constitu- 
tions against  depriving  the  owner  of  his  prop- 
erty without  due  process  of  law,  especially 
where  the  owner  is  given  a  day  in  court  and 
the  property  can  in  no  event  be  sold  without  a 
Judicial  trial  of  Its  liability,  and  in  view  of  the 
authorization  of  Ky.  St  1903,  §  3058,  subsec. 
12,  givinj;  cities  power  to  regulate  or  prohibit 
the  running  at  large  of  cattle  within  the  limits 
of  the  city,  and  to  authorize  the  Impounding  of 
same. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §§  812,  813.] 

6.  CoNSTiTUTiosAi,  Law  —  Remedy  by  Ap- 
PBAi^-MuNiciPAL  Ordinances — Validity. 
That  an  ordinance  providing  for  the  fining 
of  cattle  owners  who  permit  their  cattle  to  run 
at  large  in  the  city,  and  for  sale  of  the  im- 
pounded cattle  for  payment  of  costs  and  ex- 
penses, does  not  provide  for  an  appeal  by  the 
property  owner,  is  no  objection  to  its  validity. 

6.  Municipal    Cobpobationb  —  Powebs   or 
Council— Appeals. 

A  city  cannot  regulate  the  matter  of  ap- 
peals by  ordinance.  That  is  alone  for  the  Legis- 
lature to  do. 

7.  ANiMALfl  —  Running    at    Labok  — Stock 
Laws— Repeal  by  Implication. 

Ky.  St  1903,  c.  122,  which  allowed  rural 
communities  to  adopt  a  stock  law  by  vote,  by 
which  the  running  at  large  of  stock  might  be 
prohibited,  did  not  profess  to  alter  or  amend 
the  various  city  charters,  which  had  expressly 
given  cities  the  right  to  legislate  through  their 
councils  on  the  subject  and  did  not  repeal  the 
charter  provisions  by  implication. 

Appeal  from  Police  Court  of  Paducab. 

"To  be  oflBclally  reported." 

Controversy  between  the  city  of  Paducab 
and  S.  P.  Ragsdale  and  others.  From  the 
judgment,  the  city  appeals.    Reversed. 

T.  B.  Harrison  and  A.  B.  Barkley,  for  ap- 
pellant. 

O'RBAR,  J.  This  appeal  Is  prosecuted  un- 
der the  provision  of  section  3063,  Ky.  St.  1903, 
from  a  judgment  of  the  police  court  of  Padu- 
cab, a  city  of  the  second  class,  declaring  in- 
valid tbe  following  ordinance  duly  enacted 
by  the  city's  legislative  department: 
"An  ordinance  to  prevent  certain  animals  of 
tbe  bovine  kind  from  running  at  large  In 
the  city  of  Paducab. 

"Be  it  ordained  by  the  general  council  of 
the  city  of  Paducah,  Kentucky : 

"Section  1.  That  no  cow,  calf,  or  otlier  ani- 
mal of  tbe  bovine  kind,  shall  be  permitted  to 
go  at  large  upon  any  of  the  streets,  alleys, 
or  unenclosed  lots  or  ground  in  tbe  city  of 
Paducab.  The  foregoing  shall  not  apply 
where  such  animals  are  being  driven  through 
tbe  city  or  from  ope  place  to  anotber,  for 


the  purpose  of  being  slaughtered,  or  to  l?e 
placed  in  any  pen  or  enclosure.  Should  any 
/Such  animal  be  found  going  at  large  in  viola- 
tion of  this  ordinance,  tbe  same  may  be  tak- 
en up  by  any  policeman,  or  otber  person  ap- 
pointed by  the  chief  of  police,  and  taken  to 
some  place  provided  by  the  city,  for  the  con- 
finement of  such  animals,  and  there  kept 
tmtll  released  by  law  or  under  tbe  provisions 
of  this  ordinance. 

"Sec.  2.  Tbe  officer  taking  up  any  animal 
under  tbe  last  section  shall  forthwith  make 
a  statement  of  the  fact  in  writing  under 
oath,  stating  the  name  of  the  owner.  If 
known,  and  file  said  statement  in  the  Padu- 
cab city  court,  where  It  shall  be  kept  as  part 
of  tbe  record  of  said  court  If  said  state- 
ment shall  disclose  the  name  of  tbe  owner 
of  such  animal,  the  judge  of  said  court  shall 
Issue  a  summons  against  said  owner,  com- 
manding him  to  a(>pear  in  said  court  to  show 
cause,  If  any  he  can,  why  be  shall  not 
be  fined  $5  for  violation  of  the  preceding 
section,  and  why  such  animal  shall  not  be 
sold  to  satisfy  the  cost  and  charges  of  taking 
np,  keeping  or  selling  same.  If  said  aflfldavlt 
shall  state  that  the  owner  of  such  animal  is 
unknown,  or  absent  from  McCracken  county, 
Kentucky,  the  court  shall  make  a  warning 
order  on  said  aflSdavIt,  warning  said  owner 
to  appear  In  said  court  within  five  days  after 
that  date  and  show  cause  why  such  animal 
shall  not  be  sold  to  satisfy  tbe  cost  and 
charges  of  taking  up,  keeping  and  selling 
such  animal ;  and  the  court  shall  appoint  a 
regular  practising  attorney  In  said  court  to 
defend  for  such  absent  or  unknown  owner, 
if,  when  such  owner  has  been  duly  summoned 
or  warned  as  herein  provided,  the  court  sh.nll 
determine  that  there  has  been  a  violation  of 
said  section  by  such  animal  having  run  at 
large  within  tbe  limits  of  said  city,  then  the 
court  shall  make  an  order  describing  said 
animal  and  the  mark  thereon,  and  direct  tbe 
chief  of  police  to  sell  same  at  public  outcry 
to  tbe  highest  bidder  for  cash  in  hand.  The 
chief  of  police  shall  sell  such  animal,  and 
out  of  tbe  proceeds  pay  the  costs  and  charges 
of  such  proceedings,  and  the  remainder,  if 
any,  he  shall  pay  over  to  tbe  city  treasurer, 
to  be  held  by  lilm  subject  to  the  order  of  said 
I  owner,  but  if  said  owner  has  not  been  actiial- 
I  ly  summoned,  no  sale  of  such  animal  shall  be 
'  made  until  notice  of  such  sale  has  been  pub- 
lished In  some  newspaper,  published  in  Padu- 
'  cab,  at  least  three  days  before  such  sale,  de- 
.  cribing  tbe  animal  to  be  sold. 

"Sec.  8.  If  the  owner  of  any  such  animal 
taken  up  as  provided  for  in  the  two  preclud- 
ing sections,  shall  appear  before  the  court  at 
any  time  before  the  sale  as  provided  for  in  the 
last  section  and  pay  all  costs  and  charges  for 
the  taking  up,  impounding  and  keeping  of 
such  animal,  and  all  tbe  cost,  the  court  shall 
order  the  restoration  of  such  animal  to  the 
owner. 

"Sec.  4.  The  officer  taking  up  any  animal 
under  tbe  preceding  sections,  shall  be  alloTved 
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bis  fees  and  costs,  to  be  paid  and  collected 
onlr  out  of  the  proceeds  of  sncta  animal,  or 
fct  of  the  fines  and  costs  assessed  against 
<ach  owner,  and  there  shall  be  taxed  as  costs 
In  each  case  the  following  fees :  To  the 
officer  taking  np  such  animal,  50  cents  for 

each  animal,  and  50  cents  per  each 

day  for  the  keeping  of  each  animal  while 
Impounded. 

"Sec  S.  Whoever  shall  unlawfully  molest 
or  prevent  any  officer  from  taking  up  and  Im- 
poondlng  any  such  animal,  or  shall  open  fhe 
enclosure  In  which  such  animal  is  impounded 
for  the  purpose  of  releasing  such  animal, 
shall  be  fined  not  less  than  $5  nor  more  than 
$20  for  each  offense. 

"Sec.  S.  So  much  of  any  ordinance  now 
existing  in  confiict  with  this  ordinance  is 
hereby  repealed. 

"Sec.  7.  This  ordinance  shall  be  in  force 
trom  Its  passage  and  approval  and  publica- 
tion. 

"Adopted  May  4,  1905,  by  the  board  of 
aldermen. 

"Adopted  May  16,  1905,  by  the  board  of 
CDimdlmen. 

"Approved  by  the  mayor  of  Paducah  June 
5, 19(B." 

As  the  Judge  of  the  police  court  stated 
his  reasons  at  some  length  in  his  Judgment, 
we  will  discoBs  and  dispose  of  them  in  the 
order  presented. 

1-  It  was  beld  that  tbe  ordinance  was 
probably  defective  because  it  took  effect  Im- 
mediately, and  gave  the  owners  of  cattle  in 
the  city  no  notice  l>y  which  they  could  regu- 
late themselves  and  their  property  according 
to  the  new  conditions.  The  statutes  provide 
that  ordinances  shall  be  passed  only  under 
certain  formalities,  as  to  publication  and  the 
like.  It  was  Intended  by  these  provisions 
that  citizens  and  all  others  concerned  should, 
at  their  peril,  keep  posted  concemftig  enact- 
laeuts  of  ordinances  affecting  the  city's  wel- 
fare and  government.  But  in  the  absence  of 
such  statutory  regulation,  admitting  that  tbe 
ordinance  was  within  the  power  granted  to 
tbe  mnnlclpality,  there  Is  no  constitutional 
provision  requiring  previous  notice  of  the 
enactment  of  an  ordinance  before  It  shall  be- 
come effective.  All  ordinances,  when  regu- 
larly adopted,  are  necessarily  matters  of  pub- 
lic record,  of  which  everybody  who  may  be 
concerned  by  them  must  take  notice.  Tbe 
only  restriction  on  this  point  in  the  Constitn- 
tloa  is  that  no  ex  post  facto  law  shall  ever 
!>e  adopted.  This  ordinance  Is  in  no  sense 
mbject  to  that  vice.  It  (iterated  alone  on 
fntnre  acts. 

2.  It  was  thought  the  ordinance  embraced 
core  than  one  subject  Tbe  subject  of  this 
ordinance  is  the  prevention  of  certain  cattle 
from  running  at  large  in  tbe  city.  Various 
features  of  tbe  subject  are  treated  by  differ- 
tBt  sections  of  the  ordinance.  All  are  ger- 
mane to  tbe  subject  named.  A  full  discussion 
of  this  question  may  be  found  in  the  court's 
recent  opinion  in  City  of  Louisville  v.  Webm- 


hoff,  etc.,  116  Ky.  812, 176  8.  W.  876,  79  S.  W. 
201. 

3.  The  police  court  held  that  the  effect  of 
the  ordinance  was  to  require  the  owner  to 
appear  in  court  and  prove  bis  innocence  or 
suffer  a  fine.  This  clause  of  section  2  of  the 
ordinance  is  claimed  to  have  that  effect :  "If 
said  statement  shall  disclose  the  name  of  tbe 
owner  of  such  animal,  the  judge  of  said  court 
shall  issue  a  summons  against  said  owner 
commanding  him  to  appear  in  said  court  and 
show  cause,  if  any  he  can,  why  he  shall  not 
be  fined  $5  for  violation  of  the  preceding  sec- 
tion, and  why  such  animal  shall  not  be  sold," 
etc  This  clause  does  not,  as  was  supposed, 
presuppose  the  guilt  of  the  owner  of  the  stray 
animal.  It  merely  provides  for  his  being 
summoned  that  the  question  of  his  guilt  may 
be  tried.  When  summoned,  his  plea  of  not 
guilty,  as  in  any  other  misdemeanor  or  charge 
of  violating  an  ordinance  of  tbe  city,  puts 
the  burden  upon  the  prosecution  to  prove  his 
guilt  beyond  a  reasonable  doubt  If  the 
animal  was  foimd  at  large  upon  the  streets 
of  the  city  under  such  circumstances  as  the 
ordinance  penalizes,  it  would  make  a  prima 
facie  case  of  guilt  against  the  owner.  So 
does  tbe  possession  of  a  United  States  rev- 
enue license  to  retail  liquor  in  a  local  option 
district  constitute  prima  facie  evidence  of 
guilt  against  tlie  person  to  whom  issued. 
Section  2557b,  subsec.  2,  Ky.  St  1903.  Yet  it 
has  not  been  thought  that  the  statute  was 
invalid.  It  has  been  beld  to  the  contrary. 
Hestand  v.  Oommonwealth  (decided  March 
20,  1006)  92  S.  W.  12. 

4.  Tbe  main  attack  upon  the  ordinance, 
however,  is  upon  its  constitutionality;  it  be- 
ing asserted  that  it  deprives  the  owner  of 
his  property  without  due  process  of  law,  and 
thereby  violates  both  the  state  and  federal 
Constitutions.  The  subject  is  not  at  all  new. 
The  Impounding  of  stray  cattle  which  wan- 
dered upon  another's  land  damage  feasant 
was  early  practiced  at  the  common  law,  and 
has  ev«r  since  in  some  form  been  continued 
wherever  the  common  law  prevails.  As  close 
akin  to  it  in  principle  is  the  right  of  the  pnt>- 
llc  to  be  protected  from  damage  by  estrays. 
This  right  is  exercised  under  the  police  power 
inherent  in  government,  whether  state  or 
municipal.  The  running  at  large  of  stray 
cattle  in  a  populous  community  Is  treated 
generally  as  a  kind  of  public  nuisance — one 
that  endangers  the  safety  and  the  property  of 
the  citizens.  It  is  therefore  competent  to 
regulate  tbe  matter  by  punishing  tbe  owners, 
as  well  as  by  proceeding  as  In  rem  against 
the  property  Itself.  Cooley's  Const  Limita- 
tions, 247,  741.  In  some  enactments  of  by- 
laws of  this  character  forfeiture  of  the  stock 
without  office  found  was  provided.  In  this 
country  these  provisions  are  beld  generally 
to  be  void,  as  "contrary  to  the  genius  of  our 
laws  and  institutions."  Cotter  v.  Doty,  6 
Ohio,  894.  Such  forfeiture  is  not  always 
void,  however.  It  Is  only  where  tbe  for- 
feiture is  exacted  without  trial  or  a  day  In 
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court  of  the  owner  of  the  property.  Bat, 
where  the  Legislature  expressly  grants  the 
power  to  forfeit  the  property,  after  the  owner 
upon  trial  has  been  found  guilty,  the  for- 
feiture will  be  enforced.  Dillon's  Mun.  Corp. 
S  150 ;  Smith's  Modem  Law  of  Municipal  Cor- 
porations, {  612.  The  owner  of  private  prop- 
erty, it  Is  true,  is  protected  In  his  ownership 
and  use,  but  he  must  so  use  and  control  it 
as  not  to  injure  his  neighbor  or  the  public. 
While  the  former  has  only  his  private  action 
for  damages,  the  latter  may  take  more  sum- 
mary action,  and,  as  its  sovereign  will  may 
declare  by  penal  statute,  may  derive  such 
careless  owner  of  the  means  of  Inflicting 
perpetual  Injury  upon  the  community  by  the 
negligent  use  of  his  property.  Such  is  the 
power  of  the  public  to  abate  nuisances,  even 
in  certain  instances  to  the  destruction  of 
property. 

In  this  state  the  subject  has  not  gone 
unattended.  In  the  early  part  of  the  last 
century  there  were  statutes  authorizing  pa- 
trols of  certain  towns  to  take  up  and  confine 
negro  slaves  found  running  at  large  under 
certain  named  conditions.  No  provision  was 
made  for  the  trial  of  the  owner  for  sutFerlng 
the  8laT«i  to  be  at  large.  In  Jarman  v.  Pat- 
terson, 7  T.  B.  Mon.  6H,  slaves  were  declared 
to  be  "under  the  law  on  the  same  footing 
with  living  property  of  the  brute  creation." 
It  was  held  that  such  an  imprisonment, 
likened  by  the  opinion,  as  It  was  in  fact,  to 
an  impounding  of  animals  found  at  large, 
was  a  legitimate  exercise  of  the  police  power 
by  the  state's  authority,  and  was  not  an  in- 
fringement of  the  constitutional  right  of  the 
owner  to  have  the  liability  of  the  slave  to 
imprisonment  tried  In  court  The  rigor  of 
that  opinion  has  not  been  since  maintained. 
In  McKee  v.  McKee,  8  B.  Mon.  483,  the  ques- 
tion was  the  right  of  the  town  of  Lancaster 
to  impound  hoga  found  at  large  upon  Its 
streets,  and  to  sell  them.  The  court  observed: 
"The  running  at  large  of  hogs  In  a  town 
may  be  regarded  as  a  public  nuisance,  which 
this  ordinance  is  designed  to  prevent  and 
abate.  We  perceive  nothing  In  the  mode  of 
proceeding  unconstitutional  or  Inappropriate, 
nor  is  the  penalty  Imposed  deemed  excessive 
or  unreasonable."  While  the  court  treated 
the  proceeding  as  one  in  rem,  it  was  said 
that  "due  notice  was  served  upon  the  owner 
of  the  hogs,  and  he  was  made  a  party  to  the 
proceeding." 

In  Varden  y.  Mount,  78  K;.  86,  39  Am. 
Rep.  208,  where  the  ordinance  of  the  town  of 
La  Grange  Imposed  a  fine  on  the  owner  who 
suflfcred  his  hogs  to  run  at  large  on  the 
streets  of  the  town,  as  well  as  made  it  the 
duty  of  the  town  marshal  to  sell  the  hogs 
after  three  days'  notice,  it  was  held  that  the 


forfeltare  of  the  property  without  a  trial 
was  unconstitutional.  The  ordinance  was 
held  to  be  valid  otherwise.  Section  8058, 
Ky.  St  1903,  defining  the  powers  of  clUes 
of  the  second  class  as  to  what  ordinances 
they  may  enact,  empowers  them,  by  subsec- 
tion 12,  "to  regulate  or  prohibit  the  running 
at  large  of  cattle,  cows,  hogs,  goats,  and  all 
other  animals  within  the  limits  of  the  city, 
and  to  authorize  the  Impounding  of  same." 
While  a  somewhat  similar  grant  of  power 
was  held  In  McKee  v.  McKee,  supra,  to  con- 
fer by  implication  the  right  to  forfeit  the 
stray  hogs,  this  ordinance  does  not  provide 
for  a  forfeiture.  It  merely  makes  the  live 
stock  liable  for  the  fine  and  costs  of  the  pro- 
ceeding, after  a  trial  in  a  Judicial  tribunal, 
which  is  a  purely  penal  proceeding.  Section 
848,  Dillon,  MuniaOorp.  As  the  owner  of  the 
property  is  given  a  day  in  court  and  as  the 
properly  in  no  event  can  be  sold  without  a 
Judicial  trial  of  its  liability.  It  is  not  a  taking 
of  property  without  due  process  of  law  to 
take  up  the  cattle  found  astray  In  the  city, 
and  to  sell  them  under  the  proceedings  au- 
thorized by  this  ordinance. 

5.  Th^  ordinance  was  thought  to  be  Inval- 
id for  the  further  reason  that  It  did  uot 
provide  an  appeal  to  the  property  owner. 
Then  every  ordinance,  from  a  conviction  of 
which  an  appeal  was  not  provided,  would 
likewise  be  invalid;  but  this  Is  not  so.  Many 
penal  actions  have  no  appeal  provided.  It 
is  solely  within  the  legislative  dlBcretioa 
wtiether  an  appeal  in  any  case  sb&U  be  gi-ant- 
ed.  In  the  first  half  century  of  the  common- 
wealth there  were  no  appeals  allowed  In 
any  criminal  case,  though  capital.  Besides, 
the  city  could  not  regulate  the  matter  of 
appeals  by  ordinance.  That  is  for  the  Leg- 
islature alone  to  do. 

Lastly,  It  was  held  that  chapter  122,  Ky. 
St.  1903,  which  allows  rural  communities  to 
adopt  a  "stock  law"  by  vote,  by  which  the 
running  of  stock  at  large  might  be  prohibited, 
applied  to  cities  also.  The  statute  does  not 
profess  to  alter  or  amend  the  yarions  city 
charters,  which  had  expressly  given  to  the 
several  cities  the  right  to  legislate  through 
their  councils  on  this  subject.  All  this  legis- 
lation should  be  considered  together  as  a 
whole,  rather  than  fragmentarily  and  as 
antagonistic,  as  repeals  by  implication  are 
disfavored.  We  are  of  opinion  that  the 
ordinance  is  a  valid  exercise  of  police  power 
by  the  city  under  the  express  grant  to  it  by 
the  Legislature. 

The  Judgment  of  the  police  court  dismiss- ; 
Ing  the  warrant  is  reversed,  and  cause   re- 
manded   for    proceedings    not    inconsistent 
herewith.  , 
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BROMIiEfT'S  ADM'R  v.  WASHINGTON 
LIFE  INS.  CO. 

(Oonrt  of  AppMla  of  Kentucky.    March  20, 
190&) 

L  Lm  iNBUBAjicK  —  Behkficiabt  —  Insxni- 

AALE  INTEHEST — GOLOBABLE  ASSiaNIIEHT. 

In  accordance  with  a  contract  between  in- 
fared  and  one  having  no  insurable  interest  in 
his  life,  life  policies  were  talcen  out  payable  to 
insured's  estate,  and  assigned  to  the  third  per- 
son, to  whom  also  they  were  delivered  by  the 
agent  All  premiuma  were  paid  by  the  assignee 
from  whom  Insured  received  a  certain  sum  for  the 
transaction.  Held,  that  the  policies  were  void, 
and  not  collectible  by  the  administrator. 

[Ed.  Note. — For  cases  in  point,  see  toL  28. 
Cent.  Die.  Insurance,  |  166.] 
2.  Same— lNcoi«TBsrABi.B  Ciause. 

A  life  policy,  void  at  its  inception  for  lack 

of  insurable  interest,  is  not  rendered  valid  by 

a  clauae  declaring  it  incontestable  after  one  year. 

S.  Witnesses  —  PABTiEs—TBANSAonoN  with 

Decedent  —  Testimony  Favobiro  Othbb 

PASnES. 

An  assignee  of  a  life  policy,  made  defend- 
ant by  the  administrator  bringing  action  there- 
on, is  competent  to  testify  as  to  tranaactions 
with  the  deceased,  in  behalf  of  the  company 
denying  the  validity  of  the  iwlicy. 

Appeal  from  Circuit  Coart,  Carroll  Cono- 
ty. 

"lo  be  officially  reported." 

Action  by  George  W.  Bromley's  admin- 
istrator against  the  Washington  Life  In- 
surance Company.  From  a  Judgment  In 
favor  of  defendant,  plaintUT  appeals.  Af- 
firmed. 

J.  J.  Orr,  T.  S.  Orr,  V.  H.  Abbott,  and  W. 
8.  Pryor,  for  appellant  Thos.  W.  Bullitt 
and  John  S.  Gaunt,  for  appellee. 


HOBSON,  O  J.  In  December,  1900, 
George  Bromley  made  an  arrangement  with 
Otis  Bates  by  which  he  was  to  have  his  life 
insured  for  $1,000,  and  Bates  was  to  pay  the 
premiums  and  pay  blm  $aO  for  the  policy, 
which  was  to  be  assigned  to  Bates  by  Brom- 
ley. He  made  the  application  for  the  policy 
b>  Washington  Life  Insurance  Company, 
wblch  Issued  the  policy  on  January  29,  1901, 
the  policy  being  payable  to  his  estate.  Brom- 
ley and  Bates  then  came  to  the  office  of  the 
local  agent.  Bates  was  fixing  to  pay  the 
premium  and  Bromley  asked  him  if  be  would 
not  take  another  $1,000  on  the  same  terms. 
He  agreed  to  pay  the  prebilums  and  pay  him 
$25  for  another  policy  of  like  amount  Brom- 
ley then  applied  for  another  policy  and  the 
application  was  sent  on,  the  agent  retaining 
the  policy  which  had  come  and  Bates  giving 
the  agent  a  check  for  $127.64,  the  premium 
on  the  two  policies.  On  February  18,  1001, 
Bates  gave  Bromley  a  check  for  $75  for  the 
two  policies  as  promised.  The  policies  were 
awlgned  by  Bromley  to  Bates.  The  assign- 
ment on  the  policies  Is  dated  March  26,  1901. 
The  policies  were  never  delivered  to  Bromley, 
bat  remained  In  the  hands  of  the  Insurance 
agent  until  the  assignment  was  put  on  them 
and  be  then  delivered  them  to  Bates.  When 
02S.W.— 2 


the  labsequoit  premiums  fell  due  on  tbe  pol- 
icies they  were  paid  by  Bates;  after  this 
Bromley  died  and  this  suit  was  brought  by 
his  administrator  to  recover  on  tbe  policies. 
Bates  was  made  a  defendant  and  by  his  an- 
swer set  up  that  tbe  policies  belonged  to  him. 
The  Insurance  company  pleaded  the  facts 
above  stated,  insisting  that  the  policies  were 
a  wagering  contract  and  void.  On  final  bear- 
ing, the  court  dlamissed  the  petition  of  the 
administrator  and  he  appeals. 

Tbe  proof  shows  clearly  that  Bates  had  no 
insurable   Interest  In   the   life   of   Bromley, 
and  while  the  assignment  on  the  policies  Is 
dated  March  26,  1901,  the  proof  is  clear  that 
the  policies  were  taken  out  by  Bromley  for 
the  purpose  of  assigning  them  to  Bates,  under 
tbe  arrangement  that  Bates  was  to  pay  bim 
$75  for  them  and  pay  the  premiums.    In 
other  words,   the  arrangement  was  simply 
that  Bromley  was  to  get  $75  for  having  bis 
life  Insured  for  Bates'  benefit.  Bates  to  pay 
the  premiums  on  the  policies.    It  is  conceded 
that  if  the  policies  under  this  arrangement 
had  been  made  payable  to  Bates  they  would 
have  been  void,  as  he  had  no  Insurable  inter- 
est in  the  life  of  Bromley.    But  it  is  insisted 
that  as  they  were  made  payable  to  Bromley's 
estate  and  were  assigned  by  him  to  Bates, 
only  the  assignment  is  void,  and  that  his  ad- 
ministrator may   recover  of  the  insurance 
company.    There  would  be  force  in  this,  if 
tbe  policies  had  been  delivered  to  Bromley 
and  the  assignment  to  Bates  had  been  a  sub- 
sequent  and    independent  transaction.    But 
the  proof  leaves  no  doubt  that  Bromley  did 
not  contemplate  Insuring  his  life  for  the  ben- 
efit of  his  estate  at  any  time.    He  contem- 
plated simply  getting  $76  out  of  tbe  arrange- 
ment   The  policies  were  never  Intended  to 
I  be  delivered  to  Bromley.    Bates  was  to  pay 
j  tbe  premiums  and  get  the  policies.    The  pol- 
icies did  not  become  effective  until  the  first 
premium  was  paid.    Bates  paid  the  premium 
upon  the  Idea  that  the  policies  were  to  be  as- 
I  signed  to  him  and  for  this  reason  they  were 
I  left  in  tbe  bands  of  tbe  insurance  a.geat  un- 
I  til  the  asBlgmnent  was  made,  the  delay  in 
I  closing  up  the  matter  being  due  to  tbe  fact 
I  that  the  parties  had  to  wait  for  the  second 
I  policy  to  come.    To  hold  such  an  arrange- 
i  ment  good  would  be  to  shut  our  eyes  to  the 
!  truth  and  to  enforce  a  mere  form.    Tbe  law 
'  does  not  allow  one  who  has  no  insurable  in- 
I  terest  in  the  life  of  another,  to  Insure  it  for 
hla  benefit,  for  tbe  reason  that  it  is  a  mere 
wager  and  holds  out  a  temptation  to  fraud, 
tbe  Insurer  having  no  interest  tn  tbe  life  of 
tbe  assured  and  having  a  direct  interest  In 
I  his   death.    Baaye  t.   Adams,   81   Ky.   308; 
I  Wamock  V.  Davis,  104  U.  S.  779,  26  L.  Ed. 
924;  Keystone  Association  v.  Norrls,  116  Pa, 
446,  8  Atl.  638,  2  Am.  St  Bep.  672;    Stein- 
back  V.  Dlepenbrock,  168  N.  Y.  24,  62  N.  B. 
662,  44  L.  H.  A.  417,  70  Am.  St  Rep.  424. 
In  tbe  latter  case  the  court  said:    "Tbe  in- 
sured, instead  of  taking  out  a  policy  payable 
to  a  person  having  no  insurable  interest  in 
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falB  life,  can  take  It  ont  to  himself,  and  at 
once  assign  it  to  such  person.  Bnt  such  an 
attempt  wonld  not  prove  snccessful,  for  a 
policy  Issued  and  assigned  under  such  circum- 
stances, would  be  none  the  less  a  wagering 
policy,  because  of  the  form  of  It  The  inten- 
tion of  the  parties  procuring  the  policy  would 
determine  Its  character,  which  the  court  would 
unhesitatingly  declare  in  accordance  with  the 
facts,  reading  the  policy  and  the  assignment 
together,  as  forming  part  of  one  transaction." 
The  cases  of  Prudential  Life  Insurance  Com- 
pany V.  Cummins'  Adm'r,  44  S.  W.  431, 19  Ky. 
Law  Rep.  1770,  New  York  Life  Insurance  Com- 
pany V.  Brown's  Adm'r,  66  S.  W.  613,  23  Ky. 
Law  Rep.  2070,  and  Griffin's  Administrator  y. 
Equitable  Assurance  Society,  84  S.  W.  1164, 
27  Ky.  Law  Rep.  813,  may  be  distinguished 
from  this  case.  In  the  first  case,  there  was 
no  assignment  of  the  policy  to  the  person 
who  pnivl  the  premiums  and  the  court  simply 
held  that  the  fact  that  a  stranger  paid  the 
premiums  did  not  invalidate  the  policy.  In 
the  second  case,  the  assignee  testified  that 
be  bad  no  Interest  In  the  policy  until  It  was 
assigned  to  him  subsequent  to  the  delivery. 
In  the  last  case  the  Insurance  company  had 
paid  the  money  to  the  persons  to  whom  the 
policies  were  payable  and  after  this  was  sued 
by  the  administrator  of  the  assured.  The  court 
In  deciding  that  the  insurance  company  was 
not  liable  used  this  language:  "The  trans- 
action as  to  each  policy  was  clearly  a  spec- 
ulation upon  the  hazard  of  human  life,  and 
consequently  a  gambling  scheme,  pure  and 
simple,  which  rendered  the  policies  void,  be- 
cause against  public  policy;  and,  if  void,  no 
cause  of  action  against  appellee  exists  in 
favor  of  Griffin's  administrator  for  the  re- 
covery of  the  proceeds." 

It  is  also  insisted  for  the  plaintiff  that  as 
the  policies  contain  a  clause  to  the  effect  that 
they  are  Incontestable  after  one  year,  the 
company  cannot  rely  upon  this  defense.  But 
the  Incontestable  clause  is  no  less  a  part  of 
the  contract  than  any  other  provision  of  it 
If  the  contract  Is  against  public  policy  the 


court  will  not  lend  Its  aid  to  its  enforcement 
The  defense  need  not  be  pleaded.  If  at  any 
time  It  appears  in  the  procesB  of  the  action 
that  the  contract  sued  upon  is  one  which  the 
law  forbids,  the  court  will  refuse  relief.  The 
parties  to  an  illegal  contract  cannot  by  stip- 
ulating that  it  shall  be  Incontestable,  tie  the 
hands  of  the  court  and  comi)eI  it  to  enforce 
contracts  which  are  illegal  iind  void.  If  this 
were  allowed,  then  the  law  might  be  evaded 
in  all  cases  and  the  aid  of  the  court  might 
be  secured  in  aid  of  its  infraction.  In  Hall 
V.  Ooppell,  7  Wall.  659,  19  L.  Ed.  244,  the 
United  States  Supreme  Court  said:  "The 
defense  Is  allowed,  not  for  the  sake  of  the 
defendant  but  of  the  law  itself.  The  prin- 
ciple is  indispensable  to  the  purity  of  its  ad- 
ministration. It  will  not  enforce  what  it  has 
forbidden  and  denounced.  The  maxim,  'Ex 
dolo  male  non  oritur  actio,'  is  limited  by  no 
such  qualification.  The  proposition  to  the 
contrary  strikes  us  as  hardly  worthy  of  se- 
rious refutation.  Whenever  the  illegality 
appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant 
can  neutralize  its  effect  A  stipulation  in 
the  most  solemn  form  to  waive  the  objection, 
would  be  tainted  with  the  vice  of  the  orig- 
inal contract,  and  void  for  the  same  reasons. 
Wherever  the  contamination  reaches,  it  de- 
stroys. The  principle  to  be  extracted  from 
all  the  cases  is,  that  the  law  will  not  laid 
Its  support  to  a  claim  founded  upon  its  vio- 
laUon." 

Lastly  it  is  insisted  that  Bates  is  not  a 
competent  witness.  He  cannot  testify  for 
himself  as  to  any  transaction  had  with  the 
decedent  but  he  may  testify  for  the  insur- 
ance company.  The  administrator  by  making 
Bates  a  defendant  to  the  action  cannot  de- 
prive the  insurance  company  of  the  benefit 
of  his  testimony.  As  between  the  insurance 
company  and  the  administrator  Bates  does 
not  testify  for  himself.  Dovey  v.  Lam,  77  S. 
W.  383,  25  Ky.  Law  Reik  1167. 

Judgment  affirmed. 
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DAVIES  ▼.  BSPSTBIN. 
(Snpreme  Court  of  Arkansas.    Dec.  2,  190B.) 

1.  Dedication— Town  Flats— GoREmucfnoN 
— Pbesumptioss. 

T%e  plat  of  a  village  showed  a  street  50  feet 
wMe,  parallel  with  the  shore  of  a  lake  and 
abutting  thereon,  and  other  streets  at  right 
angles  thereto,  bat  did  not  show  the  meander 
line  of  the  lake,  though  the  name  of  the  lake 
appeared  on  the  plat  next  to  the  street ;  no  in- 
tervening space  between  the  street  and  the  lake 
being  shown.  Held,  to  raise  a  presumption  of  a 
dedication,  giving  the  public  access  to  the  lake. 
[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Dedication,  Sl  3,  4,  42,  43,  01-94.] 

2.  Evidence— Declarations  AaAiitsr  Intib- 

K8T. 

On  the  issue  of  the  dedication  to  the  public 
of  the  land  lying  between  a  lake  front  and  cer> 
tain  platted  lots  and  blocks  as  shown  on  a  town 
plat,  evidence  of  a  declaration  of  the  owner  of 
the  land  that  he  had  dedicated  the  water  front 
to  the  public  use  was  admissible  as  a  declaration 
against  interest. 

3.  DEDiCATion— Evidence. 

Where  a  plat  of  land  on  a  lake  shore  raised 
the  presumption  of  a  dedication  of  a  street  abut- 
ting OB  the  lake  shore,  and  the  shore  to  the  public, 
there  being  also  evidence  of  a  declaration  by 
the  owner  of  the  land  that  he  had  dedicated 
the  water  front  to  the  public  use,  the  fact  that 
a  deed  from  such  owner  of  a  lot  described  by 
number  on  the  plat  contained  a  recital  declaring 
the  margin  of  the  lake  to  be  the  front  line  of 
the  lot,  though  the  dedicated  street  was  between 
the  lot  and  the  lake  was  insufficient  to  over- 
come the  presumption  of  the  intent  to  dedicate 
the  lake  shore. 

i.  IMJTIKCTIOH  —  CONVENIKNT    UBB    OT    PBOF- 
KKTT — OBSTBUCTION  . 

■Where  it  appeared  that  the  convenient 
use  of  plaintiff's  property  situated  on  the  shore 
of  a  lake  would  be  materially  Impaired  by  an 
illegal  obstruction  about  to  be  erected  between 
the  property  and  the  lake,  and  that  the  market 
value  of  the  property  would  be  thereby  de- 
preciated, injunction  lay  against  the  continu- 
ance of  tne  obstruction  and  for  its  abatement. 

Appeal  from  Chicot  Chancery  Court;  Mar- 
cos L.  Hawkins,  Chancellor. 

Action  by  Sam  Epstein  against  Walter 
Davies.  Decree  fi>r  plaintlfT,  and  defendant 
appeals.    Affirmed. 

This  la  a  suit  In  equltjr  brought  by  appel- 
lee, Sam  Epstein,  against  appellant,  Walter 
Daries,  to  restrain  the  latter  from  erect- 
ing a  building  on  the  sloping  bank  of  Lake 
Chicot,  between  the  town  of  Lake  Village,  as 
laid  ont  and  platted,  and  the  water's  edge. 
The  tract  of  land  fronting  on  the  lake  (th^ 
known  as  Old  Blver  Lake)  on  which  the  town 
of  Lake  Village  Is  situated,  was  original- 
ly owned  by  John  Summers,  who,  on  July 


8, 1856,  laid  out  and  platted  the  town,  caased 
the  plat  to  be  recorded,  and  thereafter  sold 
lots  according  to  the  descriptions  on  the  plat 
The  plat  shows  a  street  50  feet  wide  rnnnlng 
north  and  south,  parallel  with  the  lake 
front  and  abutting  thereon.  This  street  is 
denominated  on  the  plat  "Front  Street,"  and 
otiher  streets  are  laid  off  on  the  plat  running 
west  at  right  angles.  The  plat  does  not  show 
the  meander  line  of  the  lake,  but  the  words 
"Old  River  Lake"  appear  thereon  immediately 
in  front  of  the  street  indicating  the  situation 
of  the  lake  and  that  Front  Street  abutted 
thereon.  The  front  section  of  the  plat  la 
shown  below. 

Another  survey  and  plat  was  made  a  short 
time  before  the  commencement  of  this  suit, 
showing  an  irregular  meander  line  of  the  lake 
front  By  action  of  the  water  in  washing 
away  the  top  of  the  bank,  the  same  has  be- 
come more  sloping,  and  by  this  process,  as 
well  as  by  recession  of  ttie  waters  of  the 
lake,  the  space  between  the  top  range  of  the 
slope  or  bank  and  the  water's  edge  has  been 
widened.  It  Is  also  shown  that  at  present 
the  top  range  of  the  bank  or  slope  Is  only  10 
to  20  feet  from  the  front  of  the  west  line 
of  Front  street  thus  leaving  only  that  much 
of  the  street  as  originally  platted  clear  of 
the  top  range  of  the  Hope,  and  that  the 
street  as  now  nsed  by  the  public  encroaches 
upon  the  fronts  of  the  lots  abutting  thereon. 
The  plaintiff  Is  the  owner  of  lot  No.  49,  ac- 
cording to  the  plat  and  has  a  building  there- 
on osed  as  a  hotel,  and  the  defendant  began 
the  erection  of  a  building  In  front  of  plain- 
tUTs  lot,  near  the  water's  edge  and  8  feet 
east  of  the  original  platted  east  line  of  Front 
street  This  suit  Is  brought  to  prevent  the 
erection  of  the  building  by  defendant  on  the 
alleged  ground  that  Summers,  the  original 
owner,  dedicated  the  water  front  to  the  pub- 
lic, and  that  the  plaintiff  will  suffer  special 
Injury  by  reason  of  the  obstruction  of  his 
frontage  on  the  opm  lake.  The  defendant 
denied  that  any  land  east  of  Front  street  was 
dedicated  to  the  public  use  by  Summers ;  set 
up  title  In  himself  to  the  land  under  mesne 
conveyances  from  Summers  and  by  adverse 
possession  for  more  than  seven  years.  The 
conveyances  from  Summers,  under  which  de- 
fendant claims  title,  describe  all  of  the  orig- 
inal tract  of  land  except  that  part  covered  by 
the  town  of  Lake  Village.  Other  facts  deem- 
ed Important  to  state  are  mentioned  In  the 
opinion.    The   court  rendered   a   decree   In 
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favor  of  the  plaintiff,  perpetually  enjoining 
the  defendant  from  erecting  the  building  on 
the  land  In  question,  and  the  defoidant  ap- 
pealed. 

James  B.  Terger  and  Boblnson  &  Beadel, 
for  appellant  John  O.  B.  Sluuns,  for  appel- 
lee. 

McCUIXOOH,  J.  (after  stating  the  facts). 
The  primary  question  presented  for  our  con- 
sideration la  whether  Summers,  the  original 
owner,  dedicated  to  the  public  use  all  the 
land  on  the  lake  front  east  of  the  platted 
lots  and  blocks,  for  In  no  other  way  does 
tiie  plalntlfl  claim  any  right  to  prevent  the 
defendant  from  occupying  the  land  on  which 
be  Is  about  to  build.  An  owner  of  land,  by 
laying  out  a  town  upon  it,  platting  It  into 
blocks  and  lots,  intersected  by  streets  and 
alleys,  and  by  selling  lots  by  referoice  to 
the  plat,  dedicates  the  streets  and  alleys 
to  the  public  use,  and  such  dedication  la  Ir- 
revocable. IS  Cyc.  pp.  456,  466,  467,  and 
cases  cited;'  Elliott  on  Boads  &  Streets,  I 
117.  He  will  also  be  held  to  have  thereby 
dedicated  to  the  public  use  squares,  parks, 
and  other  public  places  marked  as  such  on 
the  plat.  Archer  v.  Salinas  City,  93  Cal.  43, 
28  Fac.  838,  16  L.  B.  A.  145;  Bayonne  v. 
Ford,  48  N.  J.  Law,  292 ;  Rhodes  v.  Bright- 
wood,  146  Ind.  21,  48  N.  B.  942;  Pierce  v. 
Boberts,  57  Conn.  81,  17  Atl.  276.  The  fact 
depends  upon  the  Intention  of  the  owner 
to  dedicate  to  the  public,  as  clearly  and  un- 
equivocally manifested.  It  is  held,  however, 
tliat  "the  intention  to  which  courts  give  heed 
Is  not  an  Intention  hidden  in  the  mind  of 
the  landowner,  but  an  Intention  manifested  by 
his  acts."  13  Cyc.  p.  452,  and  cases  cited; 
Blllott  on  Roads  &  Streets,  §{  124,  166.  It 
becomes,  therefore,  a  question  of  fact  in  this 
case  to  determine  whether  the  owner  dedi- 
cated the  land  In  controversy. 

We  think  It  Is  clear  from  an  examination 
of  the  plat  filed  by  Summers,  that  he  Intend- 
ed to  dedicate  to  the  public  use  all  the  land 
between  the  front  tier  of  lots  and  the  bank 
of  the  lake.  The  plat  shows  no  intervening 
q»ace  between  Front  street  and  the  lake. 
The  lake  was  then  and  Is  now  a  navigable 
body  of  water  and,  manifestly,  be  did  not  in- 
tend to  cut  the  town  off  from  access  to  the 
water.  Tet,  unless  the  conclusion  is  reached 
that  be  dedicated  this  strip,  the  elfeet  will  be 
to  entirely  cut  off  access  to  the  water,  as 
there  are  no  streets  or  ways  laid  off  on  the 
plat  from  Front  street  to  the  water's  edge. 
It  Is  Inconceivable  that  the  owner  intended  to 
lay  out  a  town  on  the  banks  of  a  navigable 
water  and  to  parallel  the  bank  with  a  street, 
and  at  the  same  time  entirely  cut  It  off  from 
access  by  the  publla  This  is  contrary  to 
reason,  and  to  the  obvious  intention  of  the 
owner  In  selecting  the  site  for  the  town.  Un- 
der such  circumstances  a  presumption  neces- 
sarily arises  of  a  dedication  that  will  give 
the  public  access  to  the  water. 


In  the  case  of  Tillage  of  Waysata  ▼.  Ball- 
road  Co..  50  Minn.  441, 62  N.  W.  914,  the  court 
said:  "Where  the  grant  or  dedication  to 
the  public  is  for  tlie  purpose  of  passage  and 
goes  to  the  water,  the  conclusion — ^there  be- 
ing no  indication  of  a  contrary  Intention — is 
inevitable  that  the  grant  or  dedication  was 
Intended  to  enable  the  public  to  get  to  the 
water  for  the  better  eujoyment  of  the  public 
right  of  navigation."  See,  also.  Mayor,  etc., 
V.  Morris  Canal  Co.,  12  N.  J.  Eq.  643;  Bar- 
clay V.  Howell.  6  Pet  (U.  S.)  ^S,  8  U  EO. 
477;  Webb  v.  Demopalls,  96  Ala.  116,  13 
South.  289,  21  L.  B.  A.  62;  Yates  v.  Judd,  18 
Wis.  126;  Bowan's  Ex'rs  v.  Portland,  8  B. 
Mon.  (Ky.)  282;  Parish  v.  Stephens,  1  Or. 
69;  Alves'  Bx'rs  v.  Henderson,  16  B.  Mon. 
(Ky.)  131. 

In  Bowans'  E!z'rs  v.  Portland,  supra,  the 
Kentucky  Court  of  Appeals  said:  "That  the 
town  extended  to  the  Ohio  river,  leaving  no 
space  between  the  town  and  the  water,  la  a 
position  which.  In  our  opinion,  does  not  ad- 
mit of  question.  There  Is  no  line  dividing  or 
separating  the  town  from  the  river.  And  if 
there  were,  it  should  rather  be  presumed  that 
the  space  between  such  line  and  the  river  was 
thus  discriminated  for  the  purpose  of  show* 
ing  that  It  was  intended  for  some  use  of  the 
town  different  from  that  of  the  ordinary 
streets  and  public  grounds  (or  that  the  cross 
streets,  at  least  were  intended  to  be  extend- 
ed to  the  river  at  some  future  day)  than  that 
a  town  located  upon  the  bank  of  such  a  river, 
and  at  point  selected  for  its  commercial  ad- 
vantages, should  be  wholly  shut  out  from 
free  and  common  access  to  the  river.  The 
unreasonableness  of  this  latter  presumption 
has  been  more  than  once  declared  by  this 
court  and  ttte  fact  that  a  town  Is  laid  off 
upon  the  bank  of  a  navigable  river  has  t>een 
held  to  be  sufficient  evidence  of  Its  extend- 
ing to  the  water,  unless  a  contrary  intention 
is  manifestly  indicated." 

The  Supreme  Court  of  Alabama,  in  the 
case  of  Webb  v.  Demopalls.  supra,  in  dis- 
cussing a  state  of  facts  quite  similar  to  that 
presented  In  this  case,  said :  "The  river  thus 
being  a  leading  inducement  to  the  location 
of  the  town  and  to  the  purchase  of  lots  there- 
in, It  would  have  b«en  singular,  indeed.  If  the 
proprietors  of  the  site  had  not  made  provi- 
sion looking  to  the  utilization  of  this  water- 
way by  those  who  had  been  Induced  in  great 
part  to  settle  there,  because  of  the  facilities 
for  transportation  offered  by  it  and  the  pub- 
lic at  large,  by  so  laying  out  the  town  as 
to  afford  easy  access  to  the  river  from  the 
town,  and  vice  versa.  They  did  not  fall  to 
make  such  provision,  but  left  the  whole  river 
front  of  the  city  open,  unobstructed,  and  free 
of  access.  •  •  ♦  As  to  the  extent  of  this 
dedication,  or  rather,  as  to  the  limits  of  the 
street  as  dedicated,  with  reference  to  the 
river,  there  cannot  we  think,  be  two  opin- 
ions, 80  far  as  the  question  depends  upon 
the  intention  of  the  proprietors  of  the  soil. 
In  view  of  the  considerations  which  led  to 
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the  eotabllahment  of  a  town  at  that  point, 
the  advantages  expected  to  accrue  to  tbe  In- 
habitants thereof  from  the  facilities  for  trana- 
portatlon  and  commerce,  which  the  Jaxtapoai- 
tlon  of  this  waterway  offered,  and  ttie  neces- 
sity to  ntillze  and  conserve  these  advantagea 
by  affording  the  public  ready  and  unobstruct- 
ed access  to  the  river — considerations  to  which 
we  have  before  adverted — and  in  view  of  tbe 
fact  that,  as  appears  from  all  the  maps,  no 
disposition  of  any  part  of  the  river  front  to 
private  uses  was  contemplated  by  the  fonn- 
dws  of  DemopoUs  and  the  dedicators  of  thia 
street,  tbe  conclusion  cannot  be  resisted,  that 
they  intended  that  tbls  street  should  embrace 
all  that  part  of  the  site  of  the  town  which 
lay  between  the  numbered  Iota  and  the 
water's  edge  at  all  stages  of  the  river.  In 
no  other  way  could  their  manifest  purpose  of 
providing  a  common  highway,  not  only  along, 
bnt  to  and  on  the  river,  be  effectuated." 

It  has  been  held  that  '*one  who  records  a 
plat,  and  marks  upon  It  spaces  that  appear  to 
form  no  part  of  any  platted  lots,  dedicatee  the 
land  represented  by  tbe  spaces  thus  excluded 
to  a  public  use."  Elliott  on  Koads  ft  Streets, 
I  119;  Porter  v.  Carpenter,  89  Fla.  14,  21 
Sonth.  788 ;  London,  etc.,  Bank  v.  Oakland,  90 
Fed.  681,  33  C.  a  A.  237;  Hanson  v.  East- 
man. 21  Minn.  609;  Sanborn  v.  Chicago,  etc., 
Co.,  16  ^Is.  10;  Arnold  y.  Welker,  56  BCan. 
510.  40  Pac.  901;  Yates  v.  Jndd,  supra.  In 
addition  to  thla,  we  have  the  testimony  of 
one  witness  as  to  a  positive  declaration  by 
tbe  owner,  severalyearsafterthealleged  dedi- 
cation but  whilst  he  was  yet  owner  of  tbe 
land,  that  be  had  dedicated  the  water  front 
to  tbe  pnbllc  use.  This  was  competent  as  a 
declaration  against  interest.  Crlbbs  v.  Walk- 
er (Axk.)  85  S.  W.  244;  Allen  v.  McOaugbey, 
31  Ark.  252;  Eaton  t.  Sims,  58  Ark.  611.  28 
8.  W.  429. 

Tbe  only  fact  proved  tending  to  negative  an 
hitention  on  the  part  of  the  owner  to  dedicate 
to  tbe  water  front  is  that,  in  a  conveyance  of 
a  lot  described  according  to  the  number  on 
tbe  plat,  executed  less  than  a  year  after  tbe 
filing  of  tbe  plat  for  record,  the  owner  in- 
serted a  recital  declaring  the  margin  of  the 
lake  to  be  ttie  front  line  of  the  lot  so  con- 
veyed. We  do  not  think  this  is  sufficient  to 
overcome  the  presumption  of  an  intention  to 
dedicate  arising  from  other  facts  and  circum- 
stances proved.  Mayor,  etc,  v.  Morris  Bank- 
ing Co.,  supra.  This  Is  not  Inconsistent  with 
tlie  dedlcatlOD,  as  be  may  have  intended  to 
convey  tbe  fee,  subject  to  the  public  use,  so 
as  to  give  his  grantee  special  authority  to 
prevent  invasion  by  strangers  of  the  front 
at  that  point  Indeed,  if  tbe  recital  of  this 
deed  be  given  literal  effect  It  would  negative 
any  intention  to  dedicate  Front  street,  be- 
canae.  If  lie  conveyed  to  tbe  margin  of  the 
lake,  be  necessarily  included  the  street  in  the 
grant  This  be  could  not  do,  for  the  reason 
that  bis  previons  dedication  was  irrevocable. 
Cpon  tbe  whole  proof,  we  entertain  no  doubt 


that  a  dedication  of  tbe  water  front  to  tbe 
public  use  was  intended  by  tbe  owner,  and 
his  subsequent  grantees  must  be  held  to  an 
observance  of  It 

Nor  do  we  think  that  appellant  has  sus- 
tained his  claim  to  title  by  adverse  posses- 
sion. The  occupancy  by  ttis  grantors  was 
not  of  such  a  character,  nor  of  such  con- 
tinuous duration  in  point  of  time,  to  war- 
rant a  finding  of  continuous  adverse  posses- 
sion for  a  period  of  seven  years  under  a  claim 
of  ownership. 

The  only  remaining  question  is  whether  ap- 
pellee baa  sbown  such  a  special  and  peculiar 
injury  on  account  of  the  obstruction,  not 
suffered  in  common  with  the  public  affected 
by  It  as  to  glv«  him  tbe  right  to  maintain 
a  suit  for  injunction  against  its  continuance 
and  for  Its  abatement  We  think  that  un- 
der the  established  principles  of  equity  on  the 
subject,  he  has  done  so.  Draper  v.  Mackey, 
S5  Ark.  497;  Packet  Co.  v.  Sorrels,  60  Ark. 
466,  8  S.  W.  683;  Wellbum  v.  Davies.  40 
Ark.  83 ;  Texarkana  v.  Leach,  66  Ark.  40,  48 
S.  W.  807,  74  Am.  St  Rep.  68.  It  is  proved 
that  the  convenient  use  of  appellee's  property 
will  be  materially  Impaired  by  the  obstruc- 
tion about  to  be  erected  in  front  of  it,  and 
that  the  market  value  of  his  property  will  be 
depreciated  thereby.  This  unquestionably 
gives  him  the  right  to  prevent  the  obstruction. 

The  decree  Is  therefore  affirmed. 


DICKINSON  et  al.  v.  ARKANSAS  CITY 
IMP.  00. 

(Supreme  Court  of  Arkansas.    Feb.  10,   1906. 
On  Rdiearing,  March  24,  1906.) 

1.  HionwATB— Obstbuctioh— AonoH  lo  lU- 

8TRAIN. 

Equity  has  cognizance  of  an  action  to  re- 
strain one  from  obistructing  streets  and  alleys 
on  which  plaintiff's  lots  and  blocks  abut 

[Ed.  Note. — For  cases  in  point  see  vol.  25, 
Cent  Dig.  Highways,  g  430.] 

2.  EquiTT— Retention  or  Jubisdiction  Ao- 
qniBED. 

Where  a  complaint  to  restrain  defendants 
from  tearing  down  fences  on  plaintiFs  property 
and  from  interfering  with  plaintiff  in  renting 
the  land  stated  no  grounds  for  the  exercise  of 
equity  jurisdiction,  the  defects  in  jurisdiction 
were  supplied  by  a  cross-complaint  of  defend- 
ants seeking  to  restrain  plaintiff  from  obstruct- 
ing streets  and  alleys  on  which  lots  and  blocks 
owned*  by  defendants  abutted,  since,  wliere  a 
court  of  equity  rightfully  assumes  jurisdiction 
for  one  purpose,  It  may  grant  all  the  relief, 
either  legal  or  equitable,  to  which  any  of  the 
parties  show  themselves  entitled  in  the  subject- 
matter  of  tbe  controversy. 

3.  Taxation  —  Sai.b8  —  Vauditt—  Dxscbip- 

TION. 

A  tax  sale  and  a  deed  executed  pursuant 
thereto,  describing  the  land  sold  as  "part  E.  % 
N.  E.  %,  sec.  32,  T.  12  S.  R.  1  W.  55  acres, 
were  void  because  of  the  imperfect  and  uncer- 
tain description. 

[Ed.  Note. — For  cases  in  point  see  vol.  4S. 
Cent  Dig.  Taxation.  ||  1519-1!^.] 
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4.  Advebse  Possebsion  —  Oolob  or  Tnxs  — 

Defective  Tax  Deed. 

The  two-year  statute  of  limitations  doea 
not  ran  under  a  tax  deed  void  for  imperfect  and 
uncertain  description  of  the  land  sold. 

[EM.   Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Adverse  Possession,  {S  463.  465.] 

6.  Taxation— Sale  after  Past  Patuent  of 
Taxes— Validitt. 

A  tax  sale  of  land  for  the  whole  of  the  tax- 
es assessed,  when  part  of  the  taxes  thereon  have 
been  paid,  is  void. 

6.  Save— Saxe  fob  Excessive  AitouRT. 

A  tax  sale  made  for  an  excessive  amount  is 
void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4S, 
Cent  Dig.  Taxation,  §  1350.] 

7.  Landlobd  and  Tenant— Advebse  Posses- 
sion. 

Tenants  of  property  cannot  acquire  title 
by  limitation  under  a  tax  deed,  their  possession 
not  being  adverse. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  §§  199-209.] 

8.  Dedication— HiGHWATS  —  What   Consti- 
tutes. 

Where  land  owned  in  common  was  platted, 
and  subsequently  divided  among  the  tenants, 
each  receiving  certain  lots  and  blocks,  the  fact 
that  lots  and  blocks  were  still  owned  by  the 
several  alleged  dedicators  or  their  privies  was 
of  the  same  force  in  effectuating  the  dedication 
of  streets  and  alleys  inter  sese  as  if  sales  of 
lots  had  been  made  to  third  parties,  and  either 
of  such  dedicators  might  object  to  the  revoca- 
tion of  the  dedication  if  the  objection  was  mani- 
fested in  apt  time. 
8.  Sams— Rights  of  Pdbuo  in  Dbdioatioh— 

Revocation. 

Where  none  of  the  lots  and  blocks  in  plat- 
ted property  were  sold  to  third  persons,  and  the 
streets  and  alleys  had  never  been  thrown  open 
to  public  use,  neither  the  public  nor  third  par- 
ties had  rights  in  such  dedication,  and  the  own- 
ers of  the  property  could  revoke  the  same. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Dedication,  {  79.] 

10.  Same  —  Revocation  —  How  Effected  — 
Abandonment  of  Purpose  of  Platting. 

Revocation  of  a  dedication  of  streets  and 
alleys  of  a  town  plat  may  be  accomplished  either 
by  an  afiBrmative  act  in  recalling  it,  or  by  an 
abandonment  of  the  scheme  pursuant  to  which 
the  land  was  platted ;  the  question  of  abandon- 
ment being  one  of  fact,  occurring  where  the  ob- 
ject of  the  use  for  which  the  property  is  dedi- 
cated wholly  fails. 

[BM,  Note. — For  cases  in  point  see  voL  IS, 
Cent  Dig.  Dedication,  §  79.] 

11.  Same— Sufficiency  of  Evidence. 
Where    property   owned   in    common    was 

platted  by  the  owners  for  the  purpose  of  bring- 
ing the  land  within  the  limits  of  an  incorporated 
town  and  of  selling  the  lots  and  blocks  therein 
at  a  profit,  but  no  lots  were  sold  nor  any  of  the 
streets  thrown  open  to  public  use,  no  effort  be- 
ing made  for  more  than  20  years  since  the  dedi- 
cation of  the  streets  and  alleys  on  the  plat  to 
bring  the  land  within  such  city  limits,  the  land 
having  been  continuously  fenced  and  cultivated 
as  a  farm,  and  such  fences  being  rebuilt  when 
washed  away  by  overflow  and  the  platted  streets 
again  obstructed  thereby,  an  intent  to  abandon 
the  whole  scheme  was  manifested,  justifying  a 
holding  that  the  dedication  of  the  streets  and 
alleys  was  no  longer  in  force,  although  one  of 
such  owners  testified  that  he  expected  at  some 
time  to  sell  the  lots  and  have  the  territory  added 
to  the  town :  there  being  nothing  in  such  testi- 
mony warranting  a  definite  or  reasonable  ex- 
pectation that  &e  scheme  might  soon  be  ac- 
complished. 


12.  boundabixs  —  hlohwats  —  lots  ajtd 
Blocks— Descbiftion  by  Numbeb. 

A  conveyance  of  lota  and  blocks  in  platted 
property,  describing  them  by  number  only,  pass- 
es the  fee  to  the  center  of  the  streets  and  alleys 
on  which  they  abut  subject  to  the  rights  of  the 
public  use  of  the  same  as  highways. 

13.  Dedication  —  Stbeets  and  Alleys — ^Va- 
cation— Revebsion  . 

When  streets  on  which  lots  described  by 
numbers  only  in  the  conveyance  thereof  are  vacat' 
ed  or  the  use  of  the  same  abandoned,  they  revert 
to  the  owners  of  the  abutting  lots. 

On  Rehearing. 

14.  Landlobd  and  Tenant— Leases  —  Rent- 
al—Evidence. 

Where  a  tenant  remained  in  possession  of 
leased  premises  after  expiration  of  his  lease, 
though  unable  to  agree  with  his  lessor  upon 
terms  of  lease  for  the  sncceeding  year,  except 
as  to  the  amonnt  of  rent  the  lessor  s  agreement 
to  rent  for  such  sum  constituted  an  admission 
by  him  that  the  same  was  the  proper  amount  of 
rental. 

Appeal  from  Desha  Chancery  Court ;  M.  L. 
Hawkins,  Chancellor. 

Action  by  the  Arkansas  City  Improvement 
Company  against  J.  W.  Dickinson  and  others. 
Decree  for  plalntllT,  and  defendants  appeal. 
Affirmed  on  condition  that  plalutlll  within  10 
days  remit  the  decree  for  rent  down  to  $50; 
otherwise,  that  part  of  the  decree  to  be  re- 
versed. 

In  1881  John  D.  Adams,  Mrs.  H.  L.  Dickin- 
son, wife  of  J.  W.  Dickinson,  and  Mrs.  M. 
W.  Lewis,  wife  of  E.  C.  Lewis,  owned  as 
tenants  in  common  a  large  body  of  land  situ- 
ated near  the  corporate  limits  of  the  town 
of  Arkansas  City.  Mrs.  Dickinson  also  own- 
ed separately  an  adjoining  tract  containing 
80  acres.  Anticipating  a  rapid  growth  of  the 
town  so  as  to  encompass  the  land,  the  parties 
named  laid  off  the  said  land  into  blocks  and 
lots  with  streets,  avennes  and  alleys  Inter- 
vening, and  platted  them  as  an  addition  to 
the  town.  There  were  three  separate  plats, 
one  called  "Highland  Addition,"  another 
"North  Highland  AddiOon"  and  the  other 
"Dickinson's  Addition."  Trvo  of  the  plats 
were  never  placed  of  record,  and  the  other' 
was  recorded  since  the  commencement  of  this 
litigation.  Nor  have  the  corporate  limits  of 
the  town  ever  been  extended  so  as  to  embrace 
any  part  of  the  land  In  question.  After  plat- 
ting the  lands,  the  parties  partitioned  among 
themselves  the  lands  held  in  common  and  exe- 
cuted partition  deeds,  describing  the  lots  and 
blocks  by  numbers  and  reciting  the  fact  that 
they  dedicated  to  the  pnblic  use  all  the  streets 
and  alleys  (except  certain  therein  named) 
and  reserved  two  blocks  to  be  held  in  common 
"for  park  purposes  and  other  uses  as  they 
may  hereafter  determine."  On  June  15, 1882, 
they  formed  a  domestic  corporation  called  the 
Arkansas  City  Real  Elstate  &  Improvement 
Company  and  each  conveyed  to  said  corpora- 
tion certain  lots  and  blocks  embraced  In  said 
additions.  The  plaintiff  herein,  Arkansas 
City  Improvement  Company,  a  foreign  cor- 
poration, acquired  title  to  said  lots  and  blocks 
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mi»  mesne  conveyances  from  said  Arkansas 
City  Real  Estate  &  Improvement  Company, 
as  recited  In  the  opinion  of  this  court  In  the 
case  of  Steers  v.  Klnsey,  68  Ark.  360,  58  S. 
W.  lOSO,  wherein  the  title  was  adjudged  to 
be  In  said  Arkansas  City  Improvement  Com- 
pany. Appellants  Lewis  and  Mrs.  Dickinson 
acquired  title  to  all  the  lots  and  blocks  not 
conveyed  as  aforesaid  to  said  corporation. 
In  all  the  conveyances  referred  to,  the  prop- 
erty conveyed  Is  described  by  lots  and  block 
onmbers  and  without  any  other  description. 
None  of  the  streets,  avenues,  and  alleys  mark- 
ed on  the  plats  were  ever  thrown  open  to 
pnbllc  use,  or  opened  at  all,  and  no  effort  has 
ever  been  made  before  the  commencement  of 
this  snlt,  to  have  them  thrown  open  to  use. 
Some  of  the  land  embraced  in  the  so-called 
addition  bas,  up  to  the  trial  of  this  case  be- 
low, been  In  cnltlvation  as  a  farm,  and  a  con- 
siderable portion  of  It  Is  woodland  and  thick- 
ets of  undergrowth.  Farmhouses  remain 
in  the  platted  streets,  farm  fences  cross  them, 
and  the  land  Is  intersected  by  two  public 
roads  running  irregularly  without  regard  to 
the  platted  streets.  In  the  case  of  Steers  t. 
Klnsey,  supra,  a  receiver  was  appointed  by 
the  court  and  took  charge  of  the  lots  and 
blocks  owned  by  the  Arkansas  City  Improve- 
ment Company  and  rented  the  same  as  a 
(arm  to  J.  W.  and  M.  L.  Dickinson  from  the 
year  1896  until  the  termination  of  that  suit 
in  1900,  and  from  then  up  to  and  inclndlng 
the  year  1902  Dickinson  and  wife  rented  the 
land  from  the  Arkansas  City  Improvement 
Company.  The  leases  to  Dickinson  and  wife 
were  in  writing  and  some  of  them  stipulated 
that  said  lessees  should  keep  up  the  fences 
and  other  Improvements;  and  they  rebuilt 
fences  which  had  been  washed  away  by  over- 
flow and  In  doing  so  fenced  up  blocks,  streets, 
alleys,  etc..  Into  a  farm. 

At  the  expiration  of  the  year  1902  the  par- 
ties were  unable  to  agree  upon  terms  of  lease 
for  the  succeeding  year  and  the  present  con- 
troversy then  arose.  The  Dickinsons  claim- 
ed that  the  streets,  avenues,  and  alleys  had 
been  dedicated  to  the  public  use,  demanded 
that  the  same  be  thrown  open  to  such  use, 
and  threatened  to  tear  down  the  fences  ob- 
structing the  platted  streets  and  alleys.  This 
suit  was  then  commenced  in  the  chancery 
court  of  Arkansas  county  by  the  Arkansas 
City  Improvement  Company  against  the  Dick- 
insons to  restrain  the  latter  from  tearing 
down  the  said  fences  and  from  interfering 
with  plalntlfT  In  renting  the  land.  It  is  also 
alleged  In  the  complaint  that  the  Dickinsons 
were  claiming  title  to  55  acres  of  said  land 
Owned  by  plaintiff  under  tax  sales  alleged 
to  be  void  and  the  prayer  Is  also  for  a  can- 
cellation of  said  tax  deeds.  A  part  of  the 
land  was  assessed  for  taxation  in  the  name 
of  M.  L.  Dickinson  as  owner  for  the  year 
18%  under  the  following  description:  "Part 
11  %  N.  B.  %,  sec.  32,  T.  12  S.  R.  1  W.  55 
acres" — and  was  sold  under  that  description 
by  the  collector  of  taxes  on  June  8,  1896,  to 


F.  N.  Thane,  wife  of  the  receiver,  H.  Thane, 
who  assigned  the  certificate  of  pivchase  to 
C.  F.  Dickinson,  son  of  J.  W.  and  M.  L.  Dick- 
inson. Pursuant  to  the  tax  sale  a  deed  was 
executed  by  the  clerk  to  C.  F.  Dickinson  ac- 
cording to  the  above  description,  who  con- 
veyed to  3.  W.  Dickinson.  The  same  land 
was  assessed  for  taxation  In  the  same  name 
for  the  year  1897  under  the  following  de- 
scription: "Frl.  B.  %,  N.  H.  %,  sec.  82, 
T.  12  S.  R.  1  W." — and  was  sold  under  that 
description  by  the  collector  to  J.  W.  Dickin- 
son, who  received  a  clerk's  tax  deed  therefor. 
For  the  same  years  a  part  of  the  same  sec- 
tional subdivision  was  assessed  for  taxation 
In  the  name  of  Arkansas  City  Improvement 
Company  under  the  following  description: 
"pt  B.  %.  N.  B.  %,  sec.  32  T.  12  S.  R. 
1  W,  25  acres" — and  the  taxes  extended 
against  it  were  paid  by  that  company.  The 
defendants  filed  an  answer  and  cross-com- 
plaint, claiming  title  to  65  acres  in  the  east 
half  of  northeast  quarter  of  section  32  under 
said  tax  deeds  and  asserting  a  right  to  have 
all  of  said  platted  streets,  avenues,  and  al- 
leys in  said  additions  thrown  open  in  ac- 
cordance with  said  alleged  dedication  and 
they  prayed  that  the  plaintiff  be  restrained 
from  obstructing  the  same  with  fences.  They 
also  pleaded  title  by  adverse  possession  of  the 
55  acres  for  a  period  of  two  years  under  said 
tax  deeds.  Subsequently  M.  W.  and  B.  W. 
Lewis  were  made  defendants  on  their  own 
motion  and  filed  answer  adopting  the  answer 
and  cross-complaint  of  their  co-defendants, 
and  Joined  in  the  prayer  for  affirmative  re- 
lief as  to  the  opening  of  the  streets,  etc. 
The  cause  was  heard  upon  the  pleadings  and 
exhibits,  deeds,  plats,  and  other  documentary 
evidence,  and  the  depositions  of  witnesses 
taken  by  both  sides,  and  a  final  decree  was 
rendered  dismissing  the  cross-complaint  for 
want  of  equity  and  granting  the  relief  prayed 
for  in  the  complaint.  All  of  the  defendants 
appealed. 

Rose,  Hemingway  &  Rose  and  J.  W.  Dick- 
inson, for  appellants.  F.  M.  Rogers  and  W. 
S.  McCain,  for  appellee. 

McCULIiOCH,  J.  (after  stating  the  facts). 
Upon  the  threshold  of  the  case  here,  ap- 
pellants present  the  question  that  the  cause  of 
action  stated  in  the  complaint,  and  the  re- 
lief prayed  for,  are  not  within  the  Jurisdiction 
of  a  court  of  equity  and  that  for  that  reason 
the  complaint  should  have  been  dismissed. 
Conceding  that  the  complaint  stated  no 
grounds  for  the  exercise  of  equity  JurlBdlc- 
tlon,  the  cross-complaint  of  the  defendants. 
In  seeking  to  restrain  the  plaintiff  from 
obstructing  the  streets  and  alleys  upon  which 
the  lots  and  blocks  owned  by  defendants 
abutted,  stated  a  cause  of  action  clearly  cog- 
nizable in  equity  (Davies  v.  Epstein  [Ark.] 
92  S.  W.  19:  Texarkana  v.  Leach,  66  Ark.  40, 
48  S.  W.  807,  74  Am.  St  Rep.  68;  Packet  Co. 
V.  Sorrels,  50  Ark.  466,  8  S.  W.  683)  and  thus 
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supplied  the  defects  In  Jurisdiction.  Radcllffe 
T.  Scruggs,  46  Ark.  06;  Crease  v.  Lawrence,  48 
Ark.  312,  3  S.  W.  196.  Wliere  the  court  of 
equity  rightfully  assumes  jurisdiction  for  one 
purpose  it  may  grant  all  the  relief,  either 
legal  OE  equitable,  to  which  any  of  the  par- 
ties show  themselves  entitled  in  the  subject- 
matter  of  the  controversy.  Crease  v.  Law- 
rence, supra;  Hankins  v.  Layne,  48  Ark.  644, 
S  S.  W.  821;  Apperson  v.  Burgett,  33  Ark.  328; 
Conger  v.  Cotton,  87  Ark.  286;  Bonner  7.  Lit- 
tle, 38  Ark.  387. 

There  remain  two  questions  to  dispose  of, 
viz.,  the  claim  of  title  of  the  Dickinsons,  ap- 
pellants, under  the  tax  deeds  and  by  ad- 
verse possession  for  the  statutory  period  of 
limitation,  and  the  right  of  appellants  to  re- 
quire the  opening  of  the  streets  and  alleys 
laid  out  on  the  plat  of  the  three  additions. 
The  tax  sale  of  1896  and  the  deed  executed 
pursuant  thereto,  describing  the  land  as 
"part  a  %,  N.  H.  Vt,  sec.  82  T.  12  S.  R. 
1  W.,"  were  void  because  of  the  imperfect 
and  uncertain  description.  Schattler  v.  Cas- 
slnelll,  56  Ark.  172,  19  S.  W.  746;  Cooper  v. 
Lee,  69  Ark.  460,  27  S.  W.  970;  LitUe  Rock  & 
Fort  Smith  Ry.  Co.  v.  Hugglns,  64  Ark.  432, 43 
S.  W.  145;  Rhodes  y.  Covington,  60  Ark.  357, 
63  S.  W.  790.  Nor  does  the  two-year  statute 
of  limitation  run  under  a  deed  containing 
such  description.  A  deed  failing  to  describe 
the  land  is  equivalent  to  no  deed  at  all.  In 
order  to  put  this  statute  In  operation  the 
adverse  holding  must  be  under  a  deed  pur- 
porting to  convey  the  land  pursuant  to  a 
tax  sale.  The  deed  under  which  appellants 
claim  to  have  held  does  not  purport  to  con- 
vey the  title  to  any  land,  because  none  is 
described  therein.  Rhodes  v.  Covington,  su- 
pra. The  second  tax  deed  under  which  ap- 
pellants claim  title  Is  void  for  a  dlfFerent  rea- 
son. Conceding  that  the  description,  "FrI.  H). 
»i,  N.  B.  %,  sec.  32,  T.  12  S.  R.  1  W.," 
where  the  section  Is  not  in  fact  fractional, 
Is  suflaclent  to  describe  the  whole  of  the  east 
half  of  the  northeast  quarter,  the  record 
shows  that  appellee  paid  taxes  for  the  same 
year  on  part  of  the  same  subdivision  and, 
this  being  true,  a  sale  of  the  tract  for  the 
whole  of  the  taxes  assessed,  when  part  of 
the  taxes  thereon  had  been  paid  renders  the 
sale  void.  A  tax  sale  made  for  an  excessive 
amount  is  void.  Goodrum  v.  Ayers,  56  Ark. 
98,  10  S.  W.  97;  Cooper  v.  Freeman,  61  Ark. 
36,  31  S.  W.  981,  32  S.  W.  494;  Klrker  v. 
Daniels,  78  Ark.  262,  83  S.  W.  912. 

Appellants'  plea  of  the  statute  of  limitation 
under  this  deed  cannot  be  sustained  for  the 
reason  that  they  were  in  possession  of  the 
land  as  tenants  of  appellee,  and  the  posses- 
sion was  not  adverse.  They  could  not  acquire 
title  by  limitation  while  occupying  the  lands 
as  tenants  of  appellee.  Possession  thus  held 
was  not  adverse  to  the  rights  of  the  landlord. 

Did  appellants  have  the  right  to  require 
the  opening  of  the  streets  and  alleys  in- 


dicated on  the  plats  of  the  several  ad- 
ditions? In  the  recent  case  of  Davles  v. 
Epstein,  supra,  we  approved  the  generally  es- 
tablished doctrine  that  "an  owner  of  land, 
by  laying  out  a  town  upon  it,  platting  It  into 
blocks  and  lots,  intersected  by  streets  and 
alleys  and  selling  lots  by  reference  to  the 
plat,  dedicates  the  streets  and  alleys  to  the 
public  use  and  such  dedication  Is  irrevo- 
cable." It  is  equally  well  established  that 
"merely  laying  out  grounds,  or  merely  plat- 
ting and  surveying  them,  without  actually 
throwing  them  open  to  public  use  or  actually 
selling  lots  with  reference  to  the  plat  will  not 
as  a  general  rule  show  a  dedication."  Holly 
Grove  v.  Smith,  63  Ark.  5,  37  S.  W.  956;  Elliott 
on  Roads,  {  117;  United  States  v.  Chicago,  7 
How.  185,  12  L.  Ed.  660.  In  the  case  at  bar 
none  of  the  streets  and  alleys  were  actually 
thrown  open  to  use,  and  no  sales  of  lots 
to  third  parties  are  shown  to  have  been  made. 
However,  we  think  that  the  fact  that  lots  and 
blocks  are  still  owned  by  the  several  alleged 
dedicators,  or  their  privies,  is  of  the  same 
force  in  effectuating  the  dedication,  inter  sese, 
as  If  sales  of  lots  had  been  made  to  third 
parties.  Either  may  object  to  a  revocation 
of  the  dedication,  if  the  objectloa  be  mani- 
fested in  apt  time. 

The  question  presented  now  is  not  so  much 
that  of  the  original  Intention  on  the  part  of 
the  owners  to  dedicate  to  the  public  use,  but 
whether  the  dedication  has  been  revoked  by 
the  dedicators  by  an  abandonment  of  the 
scheme  in  furtherance  of  which  the  original 
dedication  was  intended.  None  of  the  lots 
and  blocks  having  been  sold  to  third  parties, 
and  the  streets  and  alleys  never  haying  been 
thrown  open  to  public  use,  neither  the  public 
nor  any  third  parties  have  rights  In  the  dedica- 
tion. It  therefore  remained  within  the  power 
of  the  owners  to  revoke  the  dedication.  EU- 
llott  on  Roads,  |  160;  Holly  Grove  v.  Smith, 
supra;  People  v.  Underbill,  144  N.  T.  816,  3» 
N.  E.  333;  Stelnauer  v.  City,  146  Ind.  490, 
45  N.  E.  1056.  The  revocation  may  be  ac- 
complished either  by  an  affirmative  act  in  re- 
calling it,  or  by  an  abandonment  of  tbe 
scheme.  The  question  of  abandonment  is  one 
of  fact,  and  may  be  said  to  occur  where  tbe 
object  of  the  use  for  which  the  property  Is 
dedicated  wholly  fails.  Bayard  v.  Horgrove, 
45  Ga.  342;  Board  of  Education  v.  Van  Wert, 
18  Ohio  St  22,  96  Am.  Dec.  114;  Campbell  v. 
Kansas  City,  102  Mo.  326,  13  S.  W.  807,  10 
L.  R.  A.  693 ;  Mahoning  Co.  Com'r  v.  Young, 
59  Fed.  96,  8  C.  C.  A.  27;  State  v.  Travis  Coun- 
ty, 85  Tex.  435,  21  S.  W.  1029.  It  has  been 
often  said  that  the  fact  of  dedication  depends 
wholly  upon  the  Intent,  as  manifested  by  open 
and  visible  acts,  to  appropriate  the  land  to 
public  use;  and  it  is  equally  true  that  the  fact 
of  revocation  by  abandonment  depends  upon 
the  Intent,  as  manifested  by  open  and  vUible 
acts,  to  abandon  the  purpose  in  furtherance 
of  which  the  dedication  was  designed.    Now 
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In  tills  case  not  a  single  lot  bas  b«en  sold 
is  this  "^per  city,"  nor  a  single  one  of  the 
(treets  thrown  open  to  public  use.  For  more 
than  20  years  since  the  alleged  dedication  no 
effort  has  been  made  by  the  owners  or  any 
ooe  else,  so  far  as  the  proof  discloses,  to  bring 
tbe  land  within  the  limits  of  the  incorpor- 
ated town  of  Arkansas  City.  On  the  contrary, 
tbe  land  has  been  continuously  fenced  and 
cnltlvated  as  a  farm.  Where  the  fences  were 
n-ashed  away  by  overflow,  they  were  rebuilt 
and  the  platted  streets  again  obstructed  there- 
by. The  conclusion  is  Irresistible  from  these 
circumstances  that  the  whole  scheme  for  mak- 
ing the  additions  to  the  town  of  Arkansas  City 
has  failed  and  has  been  abandoned.  It  Is 
true  that  one  of  the  appellants  testifies  that 
be  expects,  at  some  time,  to  sell  the  lots  and 
to  haye  the  territory  added  to  the  town  but 
there  is  nothing  in  the  testimony  to  warrant 
a  definite  or  reasonable  expectation  that  such 
scbeme  may  soon  be  accompUsbed.  It  ap- 
pears to  be  more  a  hope  for  future  results 
rather  than  a  definite  present  intention  to 
bring  about  the  result.  There  is  nothing 
cbon-D  to  manifest  such  intent  until  the  par- 
ties bad  disagreed  about  the  terms  of  rent- 
log  the  lands  again  for  farm  purposes  and 
tbis  snlt  resulted.  It  was  then  too  late,  after 
the  abandonment  of  the  scheme,  for  either 
of  the  owners  to  insist  upon  a  dismember- 
ment of  the  farm  property  by  throwing  open 
the  streets  and  alleys  intersecting  It  We 
think  the  chancellor  was  correct  in  hold- 
ing that  the  alleged  dedication  was  not  still 
In  force  and  that  appellants  could  not  demand 
the  opening  of  the  platted  streets,  avenues, 
and  alleys. 

It  is  contended  by  appellants  that  no  title 
to  the  streets  and  alleys  on  which  the  lota 
tnd  blo<^8  of  appellee  abutted  passed  because 
the  conveyance,  under  which  appellee  holds, 
describee  the  property  conveyed  only  by  lot 
and  block  numbers.  A  conveyance  of  lots 
and  blocks,  describing  them  by  numbers  only, 
passes  the  fee  to  center  of  the  streets  and  al- 
leys on  which  they  abut  subject  only  to  the 
lights  of  the  public  use  of  the  same  as  hlgh- 
waj-g,  and  when  the  streets  are  vacated  or 
the  nse  abandoned,  they  revert  to  the  owners 
of  abutting  lots.  Taylor  v.  Armstrong,  24 
Ark.  102;  Packet  Co.  v.  Sorrels,  60  Ark. 
«6,  8  S.  W.  683;  Thomsen  v.  McCormick. 
138  lU.  135,  26  N.  B.  373;  Bayard  v.  Hargi-ove, 
45  Oa.  342;  Harrison  v.  Augusta  Factory,  73 
6a.  447;  Blllott  on  Roads,  f  886;  Banks  v. 
Ogden,  2  Wall.  57,  17  L.  Ed.  818;  13  Cyc.  p. 
492  It  follows  that  the  dedication  never 
having  been  in  any  way  accepted  by  the  pub- 
lic and  baring  been  revoked  by  abandonment 


of  tbe  scheme  for  converting  tbe  lands  Into 
additions  to  tbe  adjacent  town,  tbe  titie  to 
tbe  streets,  avenues,  and  alleys  passed  to  tbe 
owners  of  abutting  platted  lots  and  blocks  as 
grantees  of  the  original  dedicators.  That  is 
to  say,  they  own  to  the  center  of  the  platted 
streets,  etc.,  and  of  course  where  they  own  the 
lots  on  both  sides,  it  carries  tbe  title  to  the 
whole  street  This  applies,  also,  of  course, 
to  appellants  as  owners  of  some  of  the  lots 
and  blocks  and  their  title  to  tbe  center  of 
the  streets,  on  which  their  lots  abut,  is  not 
disputed.  Nor  is  their  right  to  reasonable 
means  of  ingress  and  egress  to  and  fi'om 
their  property  disputed.  That  Is  expressly 
recognized  and  not  involved  in  this  litigation. 
It  is  only  their  right  to  have  the  streets  and 
alleys,  as  such,  thrown  open  to  use,  which 
Is  denied  by  appellee  and  which  by  this  de- 
cision is  denied  to  them. 
The  decree  is  therefore  affirmed. 

On  Rehearing. 

Tbe  court  rendered  a  personal  decree 
against  J.  W.  Dickinson,  one  of  the  defend- 
ants, for  the  sum  of  $114  for  rent  for  the  year 
1903  for  30%  acres  of  the  land  in  controversy 
referred  to  as  a  part  of  the  S.  B.  M  of 
section  29  lying  west  of  John's  Bayou. 
The  evidence  supports  tbe  finding  of  tbe 
chancellor  as  to  the  number  of  acres  culti- 
vated by  Dickinson,  but  there  is  no  satisfac- 
tory showing  as  to  how  much  of  it  was  owned 
by  appellants  and  how  much  by  appellee. 
Counsel  for  appellee  in  their  original  brief 
as  well  as  the  brief  on  petition  for  rehear- 
ing, do  not  point  out  the  evidence  sustain- 
ing tbe  flinding,  and  we  are  unable  to  discover 
any  in  the  record. 

Appellant  J.  W.  Dickinson  In  bis  petition 
for  rehearing  contends  that  appellee  agreed 
with  him  upon  a  rental  of  $50  for  a  subse- 
quent year  and  urges  this  as  an  admission 
by  appellee  of  the  proper  amount  for  the  year 
1903.  This  contention  cannot  be  viewed  In 
any  other  light  than  as  an  admission  by  him 
that  tbe  propel  amount  of  rent  should  be  $50, 
and  Justifies  us  in  sustaining  the  decree  to 
that  extent  So,  if  appellee  will  within  10 
days  remit  tbe  decree  for  rent  down  to  $50, 
the  same  will  be  afllrmed:  otherwise,  that 
part  of  the  decree  will  be  reversed,  and  the 
cause  remanded  with  directions  to  the  chan- 
cellor to  hear  further  proof  and  ascertain 
the  amount  due  for  rent 

In  all  other  respects  the  petition  for  rehear- 
ing Is  denied,  and  the  decree  stands  affirmed. 
The  cost  of  appeal  will  be  adjudged  against 
tbe  other  appellants. 
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CHOCTAW,  O.  &  a.  R.  CO.  ▼.  STATE. 
(Sai>reme  Court  of  Arkansas.    Dec.  24.  1901.) 

Concurring  opinion.  For  majority  opinion, 
■ee  84  S.  W.  602. 

Mcculloch,  J.  (concurring).  I  do  not 
agree  with  the  majority  of  the  court,  and 
think  that  the  refusal  to  fumUb  cars,  un- 
der the  state  of  facts  described,  was  an  ac- 
tionable discrimination ;  but,  as  the  cars  were 
demanded.  In  this  Instance,  for  use  In  ship- 
ping coal  out  of  the  state.  It  was  the  initial 
step  in  an  Interstate  commerce  transaction, 
and  falls  within  the  exclusive  federal  au- 
thority. I  concur  in  the  Judgment  for  that 
reason   only. 

HILL,  O.  J.,  disqualified. 


WILSON   &   BBALL   v.    GAYLORD. 
(Supreme  Court  of  Arkansas.    Jan.  20,  1906.) 

1.  Ejectment— Title  of  Plaintiff  —  Soffi- 

CIENCT. 

In  a  suit  to  recover  the  possession  of  land, 
plaintiff  must  recover  on  the  strengtti  of  bis  own 
title,  and  not  upon  the  weakness  of  defendant's 
title. 

2.  Same  —  Judicial  Sales  —  Title  of  Pub- 

CnASEB. 

Under  Kirby's  Dig.  {  6321,  providing  that 
a  conveyance  in  pursuance  of  a  sale  ordered  by 
the  court  shall  pass  to  the  grantee  the 
title  of  all  the  parties  to  the  action,  a 
sale  of  land  under  a  decree  in  a  suit  in  per- 
sonam to  enforce  payment  of  levee  taxes  passes 
to  the  purchaser  only  such  title  as  the  parties 
had  at  the  time  of  the  sale,  and  proof  of  a  con- 
veyance pursuant  to  such  sale,  without  further 
proof  that  the  parties  to  the  suit  had  title  to 
the  land,  does  not  establish  suQcient  title  in 
the  purcliaser  to  support  ejectment. 

Appeal  from  Mississippi  Chancery  Conrt; 
Edward  D.  Robertson,  Chancellor. 

suit  by  C.  H.  Oaylord  against  Wilson  & 
Beall.  From  a  decree  in  favor  of  plaintiff, 
defendants  appeal.    Reversed. 

J.  T.  Coston  and  Cbas.  T.  Coleman,  for 
appellants.    W.  J.  Lamb,  for  appellee. 

Mcculloch,  j.  This  suit  was  originally 
commenced  at  law  In  the  circuit  court  of 
Mississippi  county  by  appellee,  C.  H.  Oay- 
lord, against  appellants,  Wilson  &  Beall, 
to  recover  possession  of  the  tract  of  land  In 
controversy,  and  damages  in  the  sum  of 
$1,000  for  timber  alleged  to  have  been  cut 
by  defendants.  On  motion  of  defendants  the 
cause  was  transferred  to  the  chancery  court, 
and  a  final  hearing  there  resulted  in  a  decree 
in  favor  of  the  plaintiff  for  recovery  of  the 
land  and  the  value  of  the  timber  cut  by  the 
defcnuants.  Appellee,  in  his  complaint,  set 
forth  the  following  chain  of  title,  under 
which  he  claimed  to  be  the  owner  of  the 
land:  (1)  United  States  to  the  state  of 
Arkansas,  swamp  land  grant,  September  28, 
1850.  (2)  State  of  Arkansas  to  John  T. 
Hanks,  certificate  of  entry,  1858.     (3)  Deed 


from  commissioner  in  chancery  to  plalntUt 
under  sale  made  pursuant  to  the  decree  of 
the  chancery  court  of  Mississippi  county  In 
suit  of  board  of  directors  of  St  Francis  Levee 
District  against  H.  &  F.  Higglnson,  condnnn- 
Ing  the  land  for  sale  to  pay  levee  taxes  of 
1893.  Defendant  Wilson  filed  a  s^arate 
answer  admitting  that  he  was  In  possession 
of  the  land  as  alleged,  but  denied  that  plain- 
tiff was  owner  thereof.  He  claimed.  In  his 
answer,  title  to  the  land  under  a  patent  is- 
sued March  9,  1859,  by  the  state  of  Arkansas 
to  L.  L.  Johnson  and  John  C.  Palmer  as 
assignees  of  John  T.  Hanks,  and  deeds  from 
the  heirs  of  Johnson  and  Palmer,  bat  the 
record  does  not  show  that  any  evidence  was 
introduced  In  support  of  his  alleged  chain  of 
title.  So  the  case  rests  upon  the  stren^h 
of  the  title  of  the  plalntlfT,  who  must  succeed. 
If  at  all,  upon  that,  and  not  upon  the  weak- 
ness  of   defendants'   title.    Nix   v.   Pfeifer, 

73  Ark.  199,  83  S.  W.  951 ;  St.  Louis  Refrig- 
erator  &   Wooden   Ontter  Co.   y.   Thornton, 

74  Ark. ,  86  S.  W.  852.    The  plaintiff,  to 

make  out  bis  title,  shows  a  coureynnce  made 
to  him  by  a  commissioner  In  chancery  pur- 
suant to  a  decree  of  that  court  rendered  in 
1894  in  a  suit  brought  against  H.  ft  F.  Hlg- 
ginson  by  the  board  of  directors  of  St  Fran- 
cis Levee  District  to  enforce  payment  of  the 
levee  taxes  of  1893.  It  Is  not  proved,  how- 
ever, that  the  HIgginsons  ever  had  title  to 
the  land.  This  decree  and  the  sale  there- 
under establishes  no  more  than  that  the 
title  possessed  by  the  HIgginsons  passed  to 
the  plaintiff  by  virtue  of  his  purchase  under 
the  decree.  The  suit  was  by  the  board  of 
directors  against  H.  ft  F.  Higglnson  In  per- 
sonam, and  affected  the  rights  of  no  persons 
who  were  not  parties  to  that  proceeding. 
The  suit  was  brought  against  the  HIgginsons 
as  defendants,  and  the  decree  was,  tn  terms, 
a  personal  one  against  them  for  the  amount 
of  the  ievee  taxes,  penalty,  and  cost  and  a 
lien  on  the  land  was  declared  therefor. 

A  dec-ree  in  a  personal  action  binds  only 
the  parties  thereto  and  their  privies,  and  a 
sale  thereunder  passes  only  such  title  as  the 
parties  thereto  had  at  the  time  of  the  decree 
or  salft  Kirby's  Dig.  $  0321;  Wilson  v. 
Spring,  38  Ark.  192;  Thomas  v.  Hlnkle,  35 
Ark.  450;  McCJonnell  v  Day,  61  Ark.  464. 
33  S.  W.  731;  Roulston  v.  HaU,  66  Ark. 
306,  50  S.  W.  690,  74  Am.  St  Rep.  97 ;  Green- 
street  V.  Thornton,  60  Ark.  374,  30  S.  W.  347, 
27  L.  R.  A.  735;    17  Am.  ft  Eng.  Enc.  Law, 

p.  1010 ;   Eldred  v.  Johnson,  75  Ark. ,  80 

S.  W.  670;  Hassall  v.  Wilcox,  130  U.  S.  493, 
9  Sup.  Ct  500,  32  L.  Ed.  1001.  In  Green- 
street  V.  Thornton,  supra,  this  court  speaking 
of  a  suit  to  enforce  payment  of  a  local  im- 
provement tax  on  real  estate  in  a  city,  said  : 
"Where  it  is  not  alleged  that  the  owner  is 
unknown  and  the  proceedings  are  against 
a  certain  person  named  as  defendant,  and 
alleged  to  be  the  owner  of  the  property,  tfaen 
whether  there  be  actual  service  upon  him,  or 
I  only  constructive  service  in  the  manner  desig- 
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sated  by  tbe  statute.  It  is  notice  to  tilm  only, 
tod  the  decree  affects  only  bds  Interest  in  the 
land,  wbatever  It  mAj  be,  and  no  one  else  is 
bound  by  It"  Waples  Proc.  In  Rem.  S  628; 
Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed. 
914;  HasseU  t.  WUcoz.  130  U.  8.  493,  0 
Siq).  Ct  590,  32  L.  Ed.  lOOL 

The  proof  was  Insufficient  to  establish  title 
in  the  plaintiff.  Reversed  and  remanded, 
iritb  directions  to  enter  a  decree  dismissing 
tbe  complaint. 


ST.  LOUIS,  I.  M.  ft  S.  RT.  CO.  v.  DAWSON. 
(Supreme  Court  of  Arkaosas.     Jan.  13,  1906.) 

1,  Railroads— FiBES— Cause— Evidence. 

Evidence  that  a  building  near  a  railroad 
right  of  way  vras  discovered  to  be  on  fire  a 
few  minutes  after  an  engine  passed  is  suf- 
ficient, in  the  absence  of  any  other  explanation 
of  the  cause  of  the  fire,  to  justify  a  finding  that 
it  was  caused  by  sparks  from  the  engine. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  41, 
Ceot.  Dig.  Railroads,  ii  1730,  1731.] 

1  SaUB— PKESTJUFTIOn   OF   NEOLIOENCE. 

Evidence  that  a  fire  was  caused  by  sparks 
from  a  locomotive  raised  a  presumption  of  negli- 
;ence  on  the  part  of  the  railroad  company. 

[Ed.  Note. — For  cases  In  point,  see  ToL  41, 
Cent  Dig.  RaUroads,  U  1710-1712.] 

3.  EviDEiicB— Ofihion    of    Exfebt— Pbopeb 

QPIBAnON   OP  LOCOHOTIVE. 

In  an  action  against  a  railroad  company 
for  damages  from  a  fire  alleged  to  liave  oeen 
caused  by  spaits  from  a  locomotive,  an  ex- 
perienced engineer  may  testify  as  an  expert  as 
to  tlie  proper  manner  of  handling  aa  engine 
when  passing  combustible  material. 

[Kd.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  2319-2323.] 

4.  Bailboads  —  FiBsa  —  Sfabk  Abbestebb  — 
Ddtt  or  Rauaoad  Coicpany. 

A  railroad  company  is  not  al)solutely  bound 
to  use  the  safest  and  best  appliances  to  prevent 
the  escape  of  sparks  from  its  locomotives,  but 
onlj  to  use  reasonable  care  to  supply  the  best 
and  safest  contrivances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  RaUroads,   H   1657,   16C8-1G72.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Orace,  Judge. 

Action  by  8.  W  Dawson  against  tbe  St. 
Lonis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

B.  8.  Johnson,  for  appellant  Taylor  & 
Jones,  for  appellee. 

Mcculloch,  J.  TUs  is  an  action  against 
tbe  railway  company  to  recover  damages 
caosed  by  destruction  by  fire  of  plaintiff's 
property,  a  lot  of  seed  cotton  stored  in  a 
bonse  near  the  railroad  track. 

It  is  contended  that  the  verdict  Is  not  sus- 
tained by  the  evidence.  The  facts  are  simi- 
lar to  those  In  St  L.,  I.  M.  &  S.  Ry.  Co.  T. 
Coombes  (Ark.)  88  S.  W.  595,  and  the  princi- 
ples of  law  announced  in  that  case  are 
contndllng  in  this. 

The  plaintiff  Introdoced  testimony  tending 
to  show  that  the  house  containing  the  cotton 
wu  discovered  to  be  on  fire  a  few  minutes 


after  tlie  engine  passed,  and  that  there  was 
no  other  evidence  to  explain  the  origin  of  the 
fire.  The  Jury  were  justified,  therefore,  in 
finding  that  the  fire  was  caused  by  sparlLS 
from  the  engine,  which  raised  a  presimip- 
tlon  of  negligence  and  placed  upon  the  defends 
ant  the  onus  of  exonerating  itself.  St  L., 
I.  M.  &  8.  Ry.  Co.  V.  Coombes,  supra.  It 
is  not  required  that  the  evidence  should  ex- 
clude all  possibility  of  another  origin,  or 
that  it  be  undisputed.  It  is  sufficient  if  all 
the  facts  and  circumstances  In  evidence  fair- 
ly warrant  the  conclusion  that  the  fire  did 
not  originate  from  some  other  cause.  Crist 
V.  Erie  Ry.  Co.,  68  N.  Y.  638. 

The  testimony  was  conflicting  as  to  wheth- 
er defendant  was  guilty  of  negligence  in 
falling  to  provide  proper  appliances  to  iHre- 
vent  tbe  escape  of  sparks,  or  in  falling  to 
operate  the  engine  with  due  care.  We  cannot 
say  that  the  proof  was  Insufficient  to  warrant 
a  finding  of  negligence  on  the  part  of  appel- 
lant. 

It  Is  claimed  that  the  conrt  erred  in  per- 
mitting a  witness  inti'oduced  by  the  plain- 
tiff to  state  his  opinion  as  to  the  duty  of  a 
railroad  engineer  in  the  exercise  of  due  care 
In  handling  an  engine  when  passing  combusti- 
ble matter.  The  witness  was  shown  to  have 
been  a  practical  engineer  who  was  qualified 
by  experience  to  testify  on  the  subject  This 
was  not  erroneous.  The  inquiry  was  as  to 
whether  the  engineer  was  guilty  of  negligence 
In  the  operation  of  his  engine^  which  is  al- 
leged to  have  caused  the  fire,  and  it  was 
competent  to  show  by  opinions  of  men  ex- 
perienced in  the  operation  of  railroad  locomo- 
tives the  manner  in  which  the  same  should 
be  properly  operated  in  order  to  prevent  the 
emission  of  sparks  when  passing  combustible 
matter.  The  court  removed  all  possible  prej- 
udice Improperly  resulting  from  this  evidence, 
by  giving  the  following  instruction  asked  by 
defendant:  "Tbe  court  instructs  the  Jury 
that  unless  it  is  shown  from  tbe  evidence 
that  the  engineer  in  charge  of  said  train 
knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  there  was  stored 
In  the  said  cotton  house  loose  cotton  or 
other  highly  infiammable  material,  It  was 
not  his  duty  to  shut  off  his  steam  in  approach- 
ing or  passing  that  part  of  the  track  along 
wlilch  said  house  was  situated,  and  he  was 
guilty  of  no  negligence  in  failing  so  to  do." 

Tbe  court  gave  the  following  instruction, 
oyer  tbe  objection  of  the  defendant  and  the 
giving  of  the  same  is  assigned  as  error,  viz.: 
"The  court  Instructs  the  Jury  that  railway 
companies,  being  authorized  by  law  to  use 
steam  in  the  operation  of  their  trains,  are 
bound  to  use  locomotive  engines  which  are 
of  the  safest  construction  for  protection 
against  the  communication  of  fire  therefrom 
to  property  along  the  lines  of  their  roads, 
and  to  supply  them  with  the  best  approved 
appliances  and  contrivances  used  to  prevent 
tbe  escape  of  sparks  and  coals  therefrom  to 
the  endangering  of  the  property  of  others. 
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and  to  use  them  upon  the  road  with  such 
care  and  diligence  as  would  be  exercised  by 
skillful,  prudent,  and  discreet  persons  bavlng 
the  control  and  management  of  tbem,  and  a 
proper  desire  to  avoid  Injury  to  the  property 
along  the  road.  The  failure  to  use  such 
locomotive  appliances  and  contrivances,  and 
such  care  and  diligence,  on  the  part  of  the 
companies,  will  be  negligence,  and  will  sub- 
ject them  to  recovery  for  damages  occasioned 
thereby,  provided  they  occur  without  the  con- 
tributory negligence  of  the  owner  of  the 
property  injured  or  destroyed."  The  objec- 
tion urged  against  this  Instruction  is  that  it 
imposes  upon  the  railroad  company  the  abso- 
lute duty  of  supplying  its  locomotives  with 
the  best  approved  appliances  In  use  to  pre- 
vent the  escape  of  sparks.  Instead  of  only 
exercising  reasonable  care  in  providing  bxkA 
appliances.    The  objection  is  well  founded. 

A  railway  company  is,  by  its  charter,  ves- 
ted with  a  right  to  operate  Its  railroad,  and 
is  not  an  insurer  of  property  along  or  near 
the  line  of  Its  road,  nor  of  the  safety  and 
perfection  of  the  appliances  adopted  to  pre- 
vent the  escape  of  fire  from  its  engines. 
Its  duty  is  merely  to  exercise  reasonable 
care  to  provide  the  best  and  safest  approved 
contrivances  in  use  to  prevent  the  escape  of 
fire,  and  is  only  liable  for  a  negligent  failure 
in  this  respect  There  may  be  several  differ- 
ent kinds  of  such  contrivances  in  use  by 
railway  companies,  and  there  may  be  an 
honest  difference  of  opinion  among  those 
competent  to  judge  of  the  matter,  as  to 
which  is  the  best  and  safest  It  is  conceded 
by  all  tliat  none  of  such  appliances  will  abso- 
lutely prevent  the  escape  of  sparks  under  all 
circumstances.  The  railway  company  is  only 
bound  to  exercise  reasonable  care  in  the 
selection  of  such  approved  appliances  from 
those  In  use,  and  is  not  necessarily  guilty 
of  negligence  because  the  kind  selected 
proves  In  the  end  not  to  be  the  best  Of 
course,  it  is  competent  to  show  what  is  the 
best  in  order  to  establish  the  fact  whether  or 
not  there  has  been  negligence  In  making  the 
selection,  but  it  does  not  necessarily  follow, 
as  a  matter  of  law,  that  the  failure  to  select 
the  best  establishes  negligence.  St  L.,  I.  M. 
&  S.  Ry.  CX>.  V.  Coombes,  supra;  iiesser  Cot 
Co.  V.  St  L.,  I.  M.  &  S.  Ry.  Co.,  114  Fed. 
133,  52  C.  O.  A.  96;  Rosen  v.  Railroad  Co., 
83  Fed.  300,  27  G.  C  A.  534;  Hagan  v.  Rail- 
road Co.,  86  Mich.  615,  49  N.  W.  509;  Flinn 
T.  N.  Y.,  etc.,  Ry.  Co.,  142  N.  Y.  11,  36 
N.  E.  1046;   8  Elliott  on  Railroads,  p.  1898. 

We  are  therefore  of  the  opinion  that  the 
giving  of  this  instruction  was  erroneous.  It 
is  true  the  instruction  follows  the  language 
used  by  this  court  in  Railway  Company  v. 
Fire  Association,  63  Ark.  163,  18  S.  W.  43, 
but  in  that  case  an  instruction  of  the  trial 
court  was  not  under  discussion,  and  the  effect 
of  the  evidence  in  support  of  the  charge  of 
negligence  was  being  discussed.  The  lan- 
guage used  therein  was  a  statement  In  gen- 
o-al  terms  of  the  duty  of  the  company  to 


exercise  care  in  the  oonstructlon  and  opera- 
tion of  Its  trains;  It  being  shown  by  the  un- 
disputed evidence  in  that  case  tliat  the  loco- 
motive from  which  the  fire  escaped  was  in 
bad  condition,  and  was  provided  with  no 
contrivances  for  the  prevention  of  the  eS' 
cape  of  sparks.  The  question  now  presented 
In  the  case  at  bar  was  not  before  the  court 
In  that  case,  and  was  not  discussed  in  the 
opinion.  The  language  used  in  that  case, 
with  reference  to  the  undisputed  facts  there* 
in,  was  not  applicable  In  this  case  as  an  In- 
struction to  the  jury  upon  the  conflicting 
testimony  introduced.  It  was  in  conflict 
with  the  instructions  on  the  subject  given 
at  the  Instance  of  the  defendant  and  was 
calculated  to  mislead  the  jury.  Railway  v. 
Aven,  61  Ark.  155.  32  S.  W.  600;  Fordyce 
y.  Edwards,  65  Ark.  101,  44  S.  W.  1034; 
Ooodell  T.  Bluff  City  Lumber  Co.,  67  Ark. 
203,  21  S.  W.  104;  Fletcher  v.  Eagle,  74  Ark. 

,  86  S.  W.  810;   St  L.  &  N.  Ark.  Ry.  Co. 

V.    Mldklff,    74   Ark.    ^,    87    S.    W.    446. 

For  the  error  In  giving  this  Instruction, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


DOW  V.  STATE. 
(Supreme  Court  of  Arkansas.    Jan.  20,  1906.) 

1.  HoUIOira— iNSTBUCTIOnS  ON  Marslattgh- 
TEB. 

Refusal  of  Instructions  on  manslaughter  Is 
proper;  there  being  no  evidence  to  reduce  the 
offense  to  manslaughter. 

[E<d.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Homicide,  |S  662.  656.] 

2.  SAMK—MANSLAnoHTEB— Provocation. 

Mere  words  are  not  sufficient  provocation 
to  reduce  a  willful  homicide  to  manslaughter. 

[Gd.  Note. — For  cases  in  point  see  voL  26, 
Cent.  Dig.  Homicide,  {  69.] 

8.  Same. 

Provocation  on  the  part  of  defendant's 
father-in-law  does  not  justify  his  killing  his 
wife. 

4.   SaMK— INSANITT   AS   A   DETENRE. 

Great  passion  brought  on  without  provo- 
cation is  not  such  insanity  as  constitutes  a  de- 
fense for  a  homicide. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  {  44.] 

6.  Same— Evidence. 

Defendant,  on  prosecution  for  murder  of 
his  wife,  having  testified  that  their  separation 
was  caused  by  her  parents,  it  was  proper  to  ad- 
mit testimony  that  he  had  abused  her. 

Appeal  from  Circuit  Court  Independence 
County;   William  L.  Moose,  Judge. 

John  Dow  appeals  from  a  conviction  of 
murder.    Affirmed. 

Dene  H.  Coleman,  for  appellant  Robert  It. 
Rogers,  Atty.  Gen.,  for  the  State. 

RIDDICK,  J.  This  Is  an  appeal  from  a 
Judgment  convicting  the  defendant  John  Dow, 
of  murder  in  the  flrst  degree,  for  killing  bis 
wife,  Ella  Dow,  by  shooting  her.  The  facta. 
In  brief,  are  that  John  Dow  and  his  wife,  Ella 
Dow,  who  were  negroea,  lived  at  or  near 
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Batesrille.  The  parents  of  Blla  Dow  lived 
near  Snlpbnr  Rock,  in  the  same  county.  Some 
ihort  wblle  before  the  killing,  Ella  Dow  had 
abandoned  her  bosband  and  returned  to  the 
iiome  of  her  -parentB.  The  witnesses  for  ttae 
state  say  that  on  the  4th  day  of  April,  Dave 
Peel,  his  wife,  PrlaciUa  Peel,  bis  young  daugh- 
ter, Viola  Peel,  a  son-in-law,  Owen  Kennedy, 
and  Ella  Dow  his  daughter,  the  wife  of  de- 
fendant, left  their  borne  and  started  toward 
tbe  dqmt.  Tbey  had  gone  but  a  short  dis- 
tance when  they  met  tbe  defendant,  John 
Dow.  He  had  with  him  a  shotgun  and  a  Win- 
chester rifle.  He  asked  them  where  they  were 
going,  and  tbey  told  blm.  He  then  said  to  his 
wife:  "Ella,  get  your  clothes  and  let's  go 
borne."  She  declined  to  do  so.  Some  few 
more  words  passed,  when  bis  father-in-law, 
Dave  Peel,  said  to  him:  "John,  you  were 
heie  yesterday  drawing  your  knife  and  mak- 
ing your  threats,  and  if  you  do  It  again  today 
I  will  have  you  arrested."  Tbe  defendant 
made  no  reply  to  this,  but  said  to  his  wife : 
"Too  are  not  going  to  lire  with  me  any  more?" 
and  she  said  "No."  Defendant  then  threw  up 
his  shotgun  and  fired  at  her.  He  then  shot 
his  fatber-ln-law.  Both  shots  took  effect,  but 
neither  of  the  parties  were  killed.  His  wife, 
in  company  with  her  young  sister,  ran  np  the 
railroad  track.  Defendant  followed  them, 
and  his  wife,  seeing  that  she  could  not  escape 
by  flight,  tamed  and  came  toward  him  with 
her  bands  up.  He  then  shot  her  through  the 
breast  with  the  Winchester  rifle,  and  when 
she  fell  to  the  ground  fired  another  ballet 
through  her  head,  producing  Instant  death. 
He  then  shot  at  the  16-year  old  sister.  After- 
wards he  shot  himself  two  or  three  times,  but  | 
the  vFounds  were  not  fatal.  He  and  the  i 
other  parties,  except  bis  wife,  recovered.  The 
defendant  testified  In  bis  own  l>ehalf  that  be 
went  to  Solphor  Rock  to  go  bunting  with 
one  Fred  Waugh;  that  Waugh  bad  no  gun, 
and  he  took  the  extra  gun  along  for  Waugb's 
nse.  He  met  bis  wife  and  the  other  parties. 
We  quote  his  own  words  as  to  what  followed : 
"I  said,  'Oood  morning,  wife.  Do  you  want 
to  go  home  this  morning?'  and  before  she 
wnM  say  anything  Mr.  Peel  said,  'No,  by 
God,  she  isn't  going  a  step.  I  am  going  to 
take  your  God  damn  scalp,'  and  I  said,  'Mr. 
Peel,  I  didn't  come  for  any  trouble,  and  don't 
mean  to  have  any.'  He  started  toward  me 
with  bis  band  In  his  pocket  like  be  was 
going  to  bring  out  a  revolver  or  some  other  | 
deadly  weapon,  and  Owen  Kennedy  caught 
Um  and  said:  'You  are  wrong.  Suppose 
some  one  would  take  your  wife  and  keep  her. 
Ton  know  white  folks  would  string  you  ap.' 
And  he  turned  around  to  me  and  said,  'I  mean 
every  word  I  say.'  I  started  back  to  Sulphur 
Bock  down  the  road  I  first  came,  and  he 
followed  behind  a  short  distance.  He  was 
very  close  to  me,  and  I  started  to  go  around 
the  fence  and  the  road  led  up  the  lane,  and  I 
started  to  turn,  and  he  started  to  fire.  The 
bnllet  did  not  break  the  hide.  That  deafened 
<n«,  and  I  fell  to  my  knees.    I  proceeded  to 


try  to  get  up  again,  and  I  got  a  blow  on 

this  shoulder.  I  fell  back  and  caught  on 
my  hands  and  the  next  lick  I  got  was  right 
there,  and  that  is  all  I  know  about  it  I 
never  knew  any  more  after  I  got  that  lick." 
But  this  statement  of  tbe  defendant  that 
Dave  Peel,  his  father-in-law,  had  made  an 
assault  on  blm,  was  contradicted  by  every 
witness  on  tbe  part  of  the  state  present  at 
that  time.  All  of  these  witnesses  testified 
that  the  defendant  met  them  armed  with  a 
shotgun  and  rifie,  and  that  Dave  Peel  had 
no  weapon  and  made  no  assault.  The  motion 
for  new  trial  sets  out  the  errors  relied  on 
for  reversal.  Those  exceptions,  not  brought 
forward  in  the  motion  for  new  trial,  are 
waived  and  will  not  be  noticed. 

The  first  ground  set  out  in  the  motion  for 
new  trial  is  that  the  court  erred  in  refusing  to 
give  three  Instructions  asked  by  the  defend- 
ant These  instructions  relate  to  the  offense 
of  manslaughter,  but  even  if  they  were  correct 
It  was  not  error  to  refuse  them  under  the 
evidence  in  this  case,  for  there  Is  no  evidence 
In  the  case  that  would  reduce  the  offense  to 
manslaughter.  It  Is  well  settled  that  mere 
words  are  not  suflScient  provocation  to  reduce 
a  willful  homicide  to  manslaughter,  and  no 
witness  In  the  case  testified  that  the  wife 
of  defendant  did  anything  except  to  refuse  to 
go  home  with  him.  Tbe  court  correctly  In- 
structed that  no  provocation  on  the  part  of 
bis  father-in-law  would  Justify  him  In  taking 
tbe  life  of  his  wife,  and  even  if  defendant's 
testimony  was  true,  there  was  no  other  legal 
provocation. 

There  was  some  evidence  that  tbe  defend- 
ant, at  the  time  he  shot  his  wife,  was  laboring 
under  temporary  insanity}  but  counsel  for 
defendant  did  not  ask  for  any  instruction  on 
that  point,  and  tbe  evidence  convinces  ns 
fully  that  be  was  not  insane  further  than  any 
one  who  is  laboring  under  great  passion  may 
be  said  to  be  Insane,  but  passion  of  that 
kind,  brought  on  without  legal  provocation,  is 
no  defense  at  law  against  the  crime  of 
homicide,  and  the  court  properly  so  held. 
Vance  v.  State,  70  Ark.  272,  68  S.  W.  37. 
If  he  was  not  insane,  and  the  evidence,  we 
think,  shows  that  he  was  not  be  was  certainly 
guilty  of  willful  and  deliberate  murder. 
Wblle  the  charge  of  the  court  taken  as  a 
whole  is  not  quite  as  clear  as  It  might  have 
been,  we  see  nothing  in  it  that  could  have 
prejudiced  the  rights  of  the  defendant. 

The  defendant  testified  in  bis  own  behalf 
that  be  bad  never  mistreated  bis  wife;  that 
be  worked  for  her,  and  was  devoted  to  her. 
The  state  was  allowed  to  prove  by  witness 
Yancey  that  the  defendant  and  bis  wife 
had  lived  on  his  place,  and  to  ask  him  If  de- 
fendant beat  his  wife.  Yancey  replied  that 
be  could  not  say  of  bis  own  knowledge ;  that 
he  heard  a  noise  where  defendant  and  his 
wife  were ;  that  witness  went  there,  and  de- 
fendant's wife  complained  in  his  presence  that 
he  bad  abused  her,  and  defendant  said 
nothing.    In  view  of  tbe  evidence  Introduced 
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by  defendant  as  to  his  relations  wlfb  his 
wife,  that  the  separation  l>etween  fhem  was 
cansed  by  her  parents,  we  think  tliis  evi* 
dence  was  proper.  If  testimony  relating  to 
his  prior  treatment  of  his  wife  was  improper, 
defendant  cannot  complain,  for  be  raised  the 
issue  by  Introducing  testimony  to  the  effect 
that  be  had  never  mistreated  his  wife,  and 
that  her  parents  were  the  cause  of  the 
separation.  If  there  was  error  in  sacb  testi- 
mony, it  was  invited  by  defendant. 

Counsel  for  appellant  has,  In  Ills  brief, 
argued  this  case  with  much  earnestness  and 
force,  but  we  cannot  agree  with  him  that 
the  evidence  does  not  support  the  verdict  On 
the  contrary,  we  are  clearly  of  the  opinion 
ttiat  the  verdict  was  right  The  evidence  is 
very  convincing  to  us,  and  we  see  nothing 
that  would  justify  us  In  disturbing  the  judg- 
ment   It  is  therefore  affirmed. 


ST.  LOUIS,  S.  F.  &  T.  RT.  OO.  v.  SHAW. 

(Supreme  Court  of  Texas.    March  15,  ISOe.) 

NnisANOE — Depot  Gbounds— Looatioh — Sidk 

Tkacks— Operation  op  Road — ^Injusiks  to 

Adjoinjro  Owrebs— Riqht  of  Aoxior. 

Rev.  St   1895,  arts.  4492,  4493,  requires 

railroad  companies  to  locate  their  depot  grounds 

before  they  construct  their  roads,  and  forbids 

any  change  to  be  made  therein,  and  article  4519 

provides  that  railroads  shall  erect  at  such  depot 

suitable  buildings,  etc.    Held,  that  side  tracks 

at  stations  being  an  essential  part  of  the  road, 

the  operation  of  cars  thereon,  in  the  almence 

of  negliKence,  does  not  give  rise  to  a  cause  of 

action  for  personal  discomfort  caused  thereby 

to  an  adjoining  property  owner. 

Error  from  Court  of  Civil  Appeals  of 
Third  Supreme  Judicial  District 

Action  by  Iiibbie  Shaw  against  the  St 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany. From  a  Judgment  for  piaintUf,  de- 
fendant brings  error.    Reversed  and^-endered, 

C.  H.  Yoakum  and  Head,  Dillard  ft  Head, 
for  plaintifr  in  error.  Wolfe,  Hare  ft  Maxey, 
for  defendant  in  error. 

WILLIAMS,  J.  The  plaintifT  in  error  (de- 
fendant l>elow)  constructed  its  railroad, 
freight  depot  and  five  spur  tracks  upon  its 
right  of  way  and  depot  grounds  in  the  city 
of  Denison  near  the  homestead  of  defmdant 
in  error.  She  brongrbt  this  action  to  recover 
damages  for  the  depreciation  in  the  value  of 
her  property,  and  for  the  annoyance  and  dis- 
comfort to  herself  occasioned  by  the  carrying 
on  of  tlie  railroad's  business  and  the  invasion 
of  her  home  of  the  noise,  dust,  odors,  eta, 
resulting  therefrom.  The  jury  found  against 
her  as  to  the  claim  for  damage  to  her  prop- 
erty, bnt  in  her  favor  the  sum  of  $212.60  as 
damages  for  personal  discomfort  It  is  now 
urgea  that  no  case  was  made  entitling  plain- 
tiCF  to  such  damages.  There  is  no  evidence 
that  defendant's  business  was  in  any  way 
Improperly  or  negligently  conducted,  or  that 
the  number  of  tracks,  engines,  and  cars  em- 
ployed by  it  was  greater  than  was  necessary 


to  properly  perform  Its  dnties  to  tlie  pnblic 
at  this  freight  depot  or  that  in  the  opera- 
tion of  these  things,  more  noise,  dust  cinders, 
odors,  etc.,  were  produced  than  would  neces- 
sarily attend  such  operations  properly  con- 
ducted. The  case  is  an  attempt  to  establish 
a  liability  for  that  which  is  the  usual  and 
ordinary  operation  of  the  business  in  a  rea- 
sonable manner.  There  is  evidence  that  an- 
noyance and  discomfort  were  caused  to  plain- 
tlfF  in  her  home,  and,  if  this  were  enough  to 
make  out  a  case  for  such  damages,  this  court 
could  not  interfere  with  the  verdict  of  the 
jury.  The  judgment  was  affirmed  by  the 
Court  of  Civil  Appeals  upon  the  authority 
of  Daniel  v.  Railway,  96  Tex.  827,  72  S.  W. 
578,  and  Railway  v.  Anderson  (Tex.  Civ. 
App.)  81  S.  W.  782.  See,  also.  Railway  t. 
Mott  81  S.  W.  285,  10  Tex.  Ot  Rep.  445. 

Those  cases  rest  upon  the  doctrine  of 
nuisances;  the  fundamental  proposition  un- 
derlying all  of  them  being  that  there  had 
been  unnecessary  and  unreasonable  uses  by 
the  defendants  of  their  property  to  the  in- 
jury of  the  plaintUTs,  consisting  in  such  a 
location  of  Bto<^  pens,  coal  chutes,  yards, 
etc,  there  in  question,  which  the  defendants 
could  have  located  elsewhere,  as  to  unrea- 
sonably and  unnecessarily  interfere  with  the 
plaintiffs'  use  and  enjoyment  of  their  prop- 
erty. The  underlying  idea  was  that  inas- 
much as  the  particular  locations  of  those 
structures  by  the  defendants  were  In  no  way 
regulated  or  controlled  by  law,  the  unrea- 
sonable locations  to  the  injury  of  others  had 
not  been  legalized,  but  constituted  nuisances. 
The  subject  was  more  extensively  considered 
in  Rainey  v.  Red  River  T.  &  S.  Ry.  Ca  (Tex. 
Sup.)  89  S.  W.  768,  and  the  proper  distinc- 
tion was  made  between  cases  of  that  class 
and  those  such  as  we  deem  this  to  be.  Here, 
the  defendant  in  the  location  of  its  right 
of  way,  its  main  track,  its  freight  depot, 
and  such  sidings  and  spurs  as  were  necessary 
to  the  proper  carrying  on  of  its  freight  busi- 
ness and  the  discharge  of  its  duties  therein, 
did  only  that  which  the  law  authorised  it  to 
do.  In  other  words,  for  the  public  good,  its 
action  in  these  r^^rds,  so  long  at  least  as 
it  was  only  a  reasonable  exercise  of  the 
privileges  granted,  was  made  lawful;  and 
any  Incidental  damage  resulting  to  meml>er8 
of  the  public,  beyond  that  caused  to  their 
property  against  which  they  are  protected 
by  the  Constitution,  is  to  be  regarded  as 
damnum  absque  injuria,  which  must  be 
borne  because  the  work  which  inflicts  it  is 
authorized  by  law  for  the  general  welfare. 
Structures  like  that  here  existing  are  only 
such  as  the  law  requires  railroad  companies 
to  have  as  a  necessary  part  of  their  equip- 
ment and  requires  them  to  locate,  not  at 
designated  places.  It  is  true,  but  yet  with 
proper  regard  to  the  public  interests.  As 
is  pointed  out  in  the  Rainey  Case,  tills  was 
not  true  of  such  structures  as  were  there 
under  consideration  and  as  were  involved  In 
the  cases  first  cited,  the  location  of  which 


Digitized  by  VjOOQIC 


rexO 


TURNER  V.  WALLACE. 


31 


tbe  law  did  not  attempt  in  any  way  to  con- 
trol or  Influence.  That  tbe  right  of  way  and 
track  of  a  railroad  company  is  excluded  by 
the  considerations  stated  from  the  operation 
of  the  {trlndple  of  the  cases  referred  to  la 
expressly  conceded  in  tbe  Ralney  Case  and 
has  long  been  tbe  settled  law  (authorities 
cited  below)  ;  and  this  is  equally  true  of 
depots  and  tbeir  necessary  Incidents.  By 
articles  4482  and  44S8,  Rev.  St.  1895,  raUroad 
companies  are  required  to  locate  their  depot 
gnonds  before  they  construct  their  roads  and 
are  forbidden  to  ctiange  them,  and  by  article 
4619  they  are  required  to  erect  at  such  d^rats 
niitable  buildings,  etc.  It  is  hardly  neces- 
sary to  add  that  side  tra<^  at  such  stations 
are  an  essential  part  of  tbe  road  and  are  as 
much  authorized  and  required  as  the  main 
line  and  stations.  It  cannot  be  held,  there- 
fore, that  the  mere  location  of  such  tracks 
and  stations  near  to  the  property  of  others 
gives  rise  to  the  liability  here  asserted.  If 
N,  tbe  same  liability  would  arise  to  every 
one  who  might  be  annoyed  by  trains  passing 
along  the  main  line,  for  no  reason  could  be 
givoi  (or  the  liability  In  one  case  which 
would  not  be  valid  In  support  of  It  in  the 
other;  and  yet  It  has  often  been  held  that 
no  such  liability  can  be  sustained  consistently 
nith  the  law  which  authorizes  the  construc- 
tion of  snch  quasi  public  works.  Beseman  v. 
Pennsylvania  R.  B.  Co.,  60  N.  J.  Law,  241, 
13  AU.  164:  Rex  v.  Pease,  4  B.  &  Ad.  24; 
Bait  *  Potomac  R.  R.  Co.  v.  Fifth  Baptist 
Ol.  106  U.  8.  831,  2  Sup.  Ct  719,  27  L.  Ed. 
T39;  Umdaa,  Brighton  &  South  Coast  Ry. 
Co.  V.  Truman,  11  App.  Oas.  45. 

The  judgment  In  favor  of  plaintiff  must 
therefore  be  reversed,  and  as  the  evidence  Is 
clear  and  conclusive  that  there  was  no  negli- 
gence in  the  carrying  on  of  defendant's  busi- 
ness, and  as  the  jury  has  fotmd  that  plain- 
tUTs  property  has  not  been  damaged,  judg- 
ment will  be  rendered  in  favor  of  defendant 

Reversed  and  rendered. 


TURNER  ▼.  WALLACE  et  nx. 

(Sapreme  Conrt  of  Texas.    March  1,  1906.) 

ADia^naraATOBs— Appoiitnixirr. 

Where  an  estate  was  administered,  with  the 
exception  of  a  claim  of  $66.60.  and  final  settle- 
ment made  in  1895,  and  more  than  enough  prop- 
erty distributed  among  the  heirs  to  pay  the  re- 
maining claim,  tbe  probate  court  was  not  justi- 
tinting  an  administratpr  de  bonis 
DM  ~ 


in   appoii 
In  190L 


(Ed.  Note. — Vor  eases  in  point,  see  voL  22. 
Cat.  Dig.  Ezecntors  and  Admiiiistrators,  ft 
289.  272.1 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Snpreme  Judicial  District 

Application  by  W.  P.  Wallace  and  wife  for 
tbe  removal  of  P.  A.  Turner,  as  administrator 
de  bonis  non  of  the  estate  of  Charles  Gold- 
bnrg.  From  a  judgment  of  tbe  Conrt  of 
am  Appeals  (89  S.  W.  432),  reversing  a 
judgment  of  the  district  conrt,  which  re- 
rwaed  a  county  court  older  granting  the  ap- 


plication and  reinstated  Turner  aa  adminis- 
trator, the  administrator  brings  error.  Af- 
firmed. 

Glass,  Estes  &  King,  for  plalntltr  in  error. 
8.  J.  Henry,  for  defendants  in  error. 

WILLIAMS,  J.  In  this  case  the  judgment 
of  the  district  court  having  been  reversed 
by  the  Conrt  of  Civil  Appeals,  and  the  cause 
remanded  to  the  district  court,  this  writ  of 
error  was  granted,  as  of  course,  upon  the  ap- 
plication of  plalntlflF  In  error  showing  that 
the  Judgment  of  reversal  practically  settled 
the  case,  and  not  because  it  was  thought  that 
the  judgment  was  wrong.  The  question 
whether  or  not  the  decision  of  the  Court  of 
Civil  Appeals  was  correct  depends  upon  tbe 
following  undisputed  facts : 

Plaintiff  In  error,  on  July  24,  1001,  was  ap- 
pointed administrator  de  bonis  non  of  the 
estate  of  Charles  Goldburg,  deceased,  but  did 
not  qualify  until  February  8,  1902.  On  that 
day  tbe  defendants  in  error,  Wallace  and 
wife,  the  latter  of  whom  is  an  heir  of  the 
decedent,  filed  a  motion  In  the  county  court 
for  the  revocation  of  the  order  granting  the 
administration,  which  motion  set  up,  In  sub- 
stance, the  facts  to  be  stated.  In  August, 
following,  they  filed  another  paper.  In  terms 
seeking  a  review  of  the  order  referred  to.  In 
February,  1903,  the  matter  having  been  held 
in  abeyance  until  then,  the  county  court 
made  its  order,  revoking  its  former  one,  and 
discharging  the  plaintiff  In  error.  The  facts 
npon  which  such  action  was  founded  are  that 
the  estate  had  been  previously  administered 
by  one  Redding,  during  whose  administration 
some  claims  had  been  established  against  the 
estate.  Including  one  for  $66.66,  besides  in- 
terest. In  favor  of  Allen  Bros.,  which  was 
presented  more  than  a  year  after  the  opening 
of  the  administration.  The  present  defend- 
ants in  error  In  April,  1889,  made  a  motion 
to  remove  Redding  from  tbe  administration, 
and  he  filed  an  account  or  report,  styled  "A 
Final  Report  and  Settlement  of  Joseph  Rea- 
ding, Administrator,"  which  showed  all  the 
property  and  money  received  by  him  and  the 
disposition  made  of  it,  and  showed  also  the 
property  remaining  on  hand,  and  that  a  bal- 
ance of  $9.71  was  due  to  him  and  $27.10  due 
on  costs  to  oflScers,  and  stated  that  "he  has 
accounted  for  all  of  said  estate  that  has  come 
into  his  hands,"  and  prayed  that  the  heirs 
be  required  to  pay  the  balance  due  to  him 
and  the  costs  due  to  the  officers,  and  that 
"he  be  discharged  from  the  further  respon- 
sibility by  reason  of  said  administration." 
On  tbe  25th  day  of  May,  1895,  the  county 
court  entered  its  order,  reciting  the  motion 
to  remove  the  administrator,  and  that  the 
grounds  thereof  were  sustained,  and  that 
Redding  bad  failed  to  make  a  final  settle- 
ment or  any  settlement  within  three  years 
of  the  grant  of  letters,  and  that  he  had  now 
filed  his  report  of  settlement  showing  that 
be  has  accounted  for  the  estate  that  has 
come  Into  his  hands,  and  adjudging  that  the 
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admlnlBtrator  "be,  and  be  Is,  bereby  removed 
from  tbe  administration  of  tbe  estate  of 
Charles  Qoldburg,  deceased,  and  that  tbe 
geld  administration  be  and  hereby  Is  dosed." 
The  notices  required  to  be  given  by  statute 
for  a  final  settlement  were  shown  by  parol 
evidence  not  to  have  been  given.  Tbe  claim 
of  Allen  Bros,  had  not  been  paid  In  tbe  ad- 
ministration, but  tbe  costs  remaining  due 
were  paid  by  tbe  heirs,  and  no  effort  has 
been  made  to  enforce  the  small  balance  due 
tbe  Administrator.  After  the  order  recited, 
tbe  property  left  In  tbe  bands  of  the  admin- 
istrator, much  more  than  enough  to  pay  Al- 
len Bros.'  claim,  was  delivered  to  the  heirs, 
and,  through  a  proceeding  In  tbe  district  court 
and  tbe  judgment  thereof,  was  partitioned 
among  tbem.  No  effort  was  made  to  obtain 
further  administration,  until  the  plaintiff 
In  error,  in  1901,  filed  his  application  for  the 
purpose  of  enforcing  the  claim  of  Allen 
Bros.,  and  nothing  appears  to  have  been  done 
by  blm  In  the  administration  Itetween  the 
time  of  bis  qualification  and  the  revocation 
of  his  appointment  Tbe  district  court  on 
appeal  reversed  tbe  order  of  the  county  court 
revoking  the  grant  of  administration  and  re- 
instated it 

Whether  or  not  tbe  C!ourt  of  CItII  Appeals 
was  right  In  holding  as  broadly  as  It  appears 
to  have  done  that  the  probate  record  shows 
tbe  estate  to  bave  been  so  completely  admin- 
istered and  closed  as  to  put  it  beyond  tbe  fur- 
ther Jurisdiction  of  the  court,  and  to  render 
any  administration  had  thereafter  void.  In 
the  absolute  sense  of  that  term,  we  need  not 
stop  to  Inquire.  In  any  view  that  can  be 
talien  of  tbe  case  tbe  judgment  of  the  dis- 
trict court  was  properly  reversed.  Should  It 
be  conceded  that,  if  tbe  administration  bad 
not  been  directly  attacked  and  set  aside,  or- 
ders made  in  It  would  bave  been  valid 
against  collateral  attack,  it  is  still  true,  we 
think,  that  there  was  no  basis  in  tbe  facts 
for  tbe  proper  exercise  of  the  jurisdiction 
of  tbe  court  In  granting  it,  and  that  the  court 
bad  the  power  and  was  under  tbe  duty  to  re- 
voke it  upon  timely  application  and  a  show- 
ing of  tbe  absence  of  necessity  or  justification 
for  it  Fortson  v.  Alford,  02  Tex.  576;  Hoath 
V.  Layne,  62  Tex.  604;  Vance  v.  Upson,  64 
Tex.  266;  Franks  v.  Chapman,  61  Tex.  576; 
18  Cyc.  151,  152 ;  Scbouler  on  Executors,  etc., 
§{  152,  153.  After  the  lapse  of  so  long  a  time 
from  the  close  of  the  former  administration, 
during  which  tbe  property  had  been  divided 
among  and  taken  possession  of  by  the  heirs, 
it  was  no  proper  exercise  of  its  jurisdiction 
for  tbe  court  to  grant  a  second  administra- 
tion and  thereby  consume  the  property  In  tbe 
expenses  thereof  merely  to  enforce  a  small 
claim  for  which  the  holders  had  a  complete 
and  simple  remedy  by  suit  for  its  collection 
out  of  tbe  property  which  went  Into  tbe 
bands  of  the  heirs.  Rev.  St  1895,  arts.  1912, 
1013,  1924,  1927;  Montgomery  v.  Culton,  18 
Tex.  749;  Flsk  v.  Norvel,  9  Tex.  17,  58  Am. 
Dec  128;  Bllnn  t.  McDonald,  92  Tez:  604, 


46  S.  W.  78T,  48  S.  W.  671,  60  S.  W.  931- 

Whether  or  not  that  remedy  still  exists  we 
need  not  decide,  since.  If  it  has  been  lost,  that 
fact  does  not  supply  a  justification  for  an 
administration. 

Tbe  judgment  of  tbe  Court  of  Civil  Appeals 
reversing  that  of  tbe  district  court  Is  right, 
and,  as  the  application  for  writ  of  error  is 
based  upon  tbe  admission  that  no  Iietter 
case  can  be  made  by  plaintiff  in  error,  it  be- 
comes the  duty  of  this  court,  under  the  stat- 
ute, to  render  final  Judgment  The  judg- 
ment of  this  court  will  therefore  affirm  that 
of  the  Court  of  Civil  Appeals  so  far  as  it  re- 
verses tbe  Judgment  below,  and  will  adjudge 
that  the  administration  granted  to  plaintiff 
in  error  be  revoked  and  set  aside  and  that  be 
1)6  discharged  therefrom. 


FLORES  V.  TERRELL,  Com'r,  et  al. 

(Supreme  Oourt  of  Texas.    March  19,  1906.) 

PuBUO  Lards— Apflioation  fob  Pubo^bb 
— ^Requisites  or  Application. 

Laws  1905.  p.  159.  §  3,  provides  that  an 
application  for  the  pnrchase  of  school  land  sliali 
be  filed  in  the  land  office  tbroagli  the  mail,  in  an 
envelope,  and  that,  when  tli^  land  is  to  come 
on  the  market  at  some  "future  date,"  the  enve- 
lope shall  have  indorsed  thereon  the  descrip- 
tion, name  of  the  grantee,  date  when  the  land  la 
on  the  market,  etc.,  and  that  on  receipt  of  the 
same  it  shall  lie  preserved  by  the  commissioner 
without  being  opened  until  the  day  following 
the  date  indorsed  thereon.  Beld,  that  the 
word  "future"  did  not  refer  to  the  date  on 
which  the  statute  was  to  take  effect,  but  refer- 
red to  those  cases  in  which  the  lands  would  com« 
on  the  market  upon  some  day  in  tbe  future,  and 
the  commissioner  should  offer  them  bi  advance 
for  sale  on  that  date,  and  it  was  not  necessary 
that  an  application  made  after  the  land 
came  on  the  market  should  bear  such  indorse- 
ment 

Mandamus  by  tbe  state,  on  tbe  relation  of 
Augustin  Flores,  to  compel  J.  J.  Terrell,  as 
Commissioner  of  tbe  General  Land  Office,  to 
award  to  relator  a  tract  of  school  land. 
Writ  awarded. 

J.  R.  Sanford  and  W.  C  Douglas,  for  re- 
lator. B.  y.  Qavldson,  Atty.  Gen.,  and  W.  K. 
Hawkins,  Asst.  Atty.  Gen.,  for  respondents. 

GAINES,  O.  X  This  is  a  petition  for  a 
writ  of  mandamus  to  compel  tbe  Commis- 
sioner of  tbe  General  Land  Office  to  award 
to  tbe  relator,  as  a  purchaser,  a  small  tract 
of  school  land  lying  In  Maverick  and  Zavala 
counties,  which  he  had  applied  to  purchase. 
R.  P.  Oden,  who  bad  made  application  to 
purchase  the  tract  and  whose  application  bad 
been  accepted,  was  made  a  co-respondent. 

The  following  facts  are  shown  by  the 
pleadings,  and  are  not  contested :  The  parcel 
of  school  land  in  controversy  was  on  the 
2d  day  of  June,  1905,  duly  classified  and  ap- 
praised at  $1.50  per  acre.  It  was  at  tbe 
time  subject  to  a  lease  which  expired  on  the 
80th  day  of  July  of  that  year.  Under  tne 
statute  in  relation  to  tbe  sale  and  lease  oC 
school  and  asylum  lands,  which  was  approv- 
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cd  April  16,  1906  (Laws  1905,  p.  189),  and 
whicb  went  into  effect  on  that  day,  this  tract 
came  upon  tbe  mat^et  for  sale  on  the  lat 
dajr  of  September  of  that  year.  On  that  day 
tiie  relator  filed  In  tbe  land  oflSce  an  appli- 
cation for  the  purchase  of  tbe  land  at  ^2.16 
per  acre,  which,  in  all  respects  save  one,  was 
in  fnll  compliance  with  the  requirements  of 
tlie  statute.  The  envelope  containing  this 
application  did  not  have  the  Indorsement 
apecifled  in  section  8  of  tbe  act  above  cited, 
and  for  this  reason  was  rejected  by  the  Com- 
mlsgioner.  On  the  2d  day  of  September  tbe 
respondent,  Oden,  filed  bis  application  to 
purchase,  for  tbe  snm  of  $2.11  per  acre,  and 
it  is  conceded  to  lie  in  full  compliance  with 
tlie  statute  in  every  respect  Thus  it  is 
seen  that  the  application  of  tbe  relator  con- 
tained not  only  tbe  higher  bid,  but  that  it 
wag  in  point  of  time  prior  to  that  of  Oden, 
tbe  co-respondent  The  simple  question 
tberefore  is,  did  the  failure  of  the  relator  to 
place  upon  tbe  envelope  the  indorsement  pre- 
sci1l)ed  in  section  3  of  the  fict  mentioned 
render  it  invalid?  So  much  of  that  section 
ag  speaks  of  tbe  indorsement  of  the  envelope 
reads  as  follows:  "Said  application,  affida- 
vit and  obligation  shall  be  filed  in  tbe  land 
office  tbrough  due  course  of  mail  and  not  by 
any  one  in  person,  in  an  envelope,  addressed 
to  the  Commifislono:  of  tbe  General  Land 
Office  at  Austin,  Texas,  and  when  the  land 
is  to  come  on  tbe  market  at  some  future 
date  tbe  envelope  shall  bave  endorsed  there- 
on as   follows:    'Application   to  buy  land; 

Section ,  Block ,  Grantee , 

County ,  Date  on  market ,'  and 

tbe  blanks  shall  be  properly  filled  out 
'When  the  envelope  so  endorsed  is  received 
in  tbe  land  office  it  shall  be  safely  and  secure- 
ly kept  and  preserved  by  the  Commissioner 
or  his  chief  clerk  without  being  opened  until 
the  day  following  the  date  endorsed  thereon 
as  to  when  tbe  land  comes  on  tbe  market, 
and  one  or  both  of  them  shall  begin  at  10 
o'clodc  a.  m.,  on  tbe  day  following  tbe  day 
tbe  land  comes  on  tbe  market  to  open  tbe 
«nTelopes  for  Inspection  of  tbe  applications 
and  such  action  as  is  herein  provided  for  and 
in  tbe  presence  of  tbe  applicants,  if  they 
desire  to  be  present  or  in  the  presence  of 
racb  person  as  they  may  designate  to  repre- 
sent them,  and  said  applications  shall  im- 
mediately be  filed,  together  with  all  other 
ippUcatiODS  received  up  to  that  time  for  tbe 
tame  land."  Tbe  divergence  of  construction 
u  between  tbe  relator  and  respondents  seems 
to  proceed  from  tbe  words,  "And  when  the 
land  sball  come  on  tbe  market  at  some  future 
date."  Tbe  Commissioner,  as  we  understand 
tbe  argument  filed  in  bis  behalf,  claims  that 
tbe  word  "future"  refers  to  the  date  on 
which  tbe  statute  was  to  take  effect  and  that, 
since  this  land  came  upon  the  market  sul>- 
•equent  to  April  15,  1905,  no  application  to 
purchase  school,  lands  of  tbe  character  of 
that  Involved  in  this  suit  could  be  valid  with- 
out tbe  indorsement  pre8cril>ed  by  tbe  pro- 
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vision  quoted.  We  cannot  concur  in  this 
conclusion.  Since,  by  section  11  of  the  act 
Itself,  all  tbe  school  lands  were  taken  off  tbe 
market  the  construction  claimed  would  make 
the  provision  applicable  to  all  attempts  to 
purchase,  whereas  the  words  last  quoted 
were  evidently  inserted  for  the  purpose  of 
declaring  an  exception  to  a  general  rule. 

We  think  the  construction  contended  for 
by  tbe  relator  tbe  true  one,  namely,  that  tbe 
.provision  in  question  was  Intended  to  apply 
to  cases  in  which,  by  reason  of  expiration  of 
leases  and  tbe  like,  tbe  lands  would  come 
on  tbe  market  upon  some  day  In  future  and 
tbe  Commissioner  should  offer  them  In  ad- 
vance for  sale  on  that  date.  In  such  a  case 
there  exists  a  substantial  reason  for  making 
a  difference  between  applications  filed  pre- 
vious to  tbe  first  day  of  sale  and  those  made 
thereafter.  The  object  of  the  law  was  to 
sell  to  the  highest  bidder,  and  It  was  reason- 
able to  presume  that,  when  bids  were  to  be 
received  for  future  sales,  in  many  cases  there 
would  be  more  than  one  bidder,  and  Justice 
required  that  each  competing  bidder  should 
be  protected  In  the  secrecy  of  his  bid,  should 
be  so  elect.  This  was  well  provided  for  by 
prescribing  such  an  indorsement  upon  the 
envelope  as  would  apprize  the  Commission- 
er that  it  was  an  application  to  purchase  such 
a  section  of  land,  and  by  also  prescribing 
that  it  should  not  be  opened  until  tbe  day 
after  tbe  land  was  subject  to  sale.  But  aft- 
er tbe  land  came  upon  tbe  market,  there  was 
no  longer  any  likelihood  of  competitive  bid- 
ding, and  no  longer  any  secrecy  as  to  tbe 
amount  offered.  The  Commissioner  was 
bound  to  take  the  applications  as  they  came, 
and  tbe  first  in  point  of  time  acquired  the 
right  to  purchase  the  land.  Hence  any  pro- 
vision about  tbe  Indorsement  of  the  envelope, 
after  the  land  bad  come  upon  tbe  market 
was  not  only  unnecessary,  but  would  bave 
been  cumbersome  and  inexpedient  We 
therefore  conclude  that  when  the  Legislature 
spoke  of  land  "to  come  on  the  market  at  some 
future  date,"  they  meant  merely  such  lands 
as  were  to  be  subject  to  sale  at  a  time  sub- 
sequent to  the  making  of  tbe  applications, 
and  that  the  word  "future"  was  intended  to 
relate  to  the  time  at  which  the  application 
was  made,  and  not  to  tbe  time  at  which  the 
statute  was  passed  or  should  become  effective. 

We  are  of  opinion,  therefore,  that  tbe  re- 
lator's application  was  valid,  and  that  since 
be  was  both  prior  in  time  and  the  higher 
bidder  the  mandamus  should  be  awarded. 
It  is  accordingly  so  ordered. 


MORRISON  V.  HAZZARD  et  aL 

(Supreme  Court   of  Texas.    March   19,   1906.) 

1.  Pbincipal  ANn  Agent— Actions— PIXA.D- 
ING— AuTHOBiTT  or  Agent. 

In  an  action  for  specific  performance  of  a 
contract  made  by  an  agent  for  the  sale  of  prop- 
erty belonging  to  the  estate  of  a  decedent,  a  pe- 
tition not  showing  that  tlie  agent  iuul  legal  au- 
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thority  to  wll  the  property  stated  no  cause  of 
action  agalnat  the  administrator  or  heirs  of  the 
estate. 

[Ed.  Note. — For  cases  in  point,  see  toL  40, 
Cent.  Dig.  Principal  and  Agent,  {  713.] 

2.   EVIDKRCB— VikBTIHO  WbITTSN   CONTRACT. 

In  an  action  for  specific  performance  of  a 
contract  to  sell  land  made  by  agents  in  behalf  of 
an  "estate,"  evidence  that  by  the  words  "estate" 
the  parties  meant  the  heirs  of  certain  persons 
had  the  effect  of  varying  the  terms  of  the  con- 
tract, and  was  not  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20l 
Cent  Dig.  Evidence,  H  1778,  1906-1011.) 

8,  Specific  Prbi-obuance— Pabtixs. 

Where  a  contract  for  the  sale  of  a  tract  ot 
land,  parts  of  which  were  owned  by  different 
persons,  was  made  by  agents  in  behalf  of  all 
the  owners  and  provided  for  the  payment  of  a 
lump  sum  for  ail  the  land,  all  the  owners  were 
properly  made  parties  to  an  action  for  specific 
performance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {}  845-347.] 

4.  EtIDBNCE    —    iDKNTiriOATIOn    OT    liARD   — 

Pabol  Evidence. 

Where  a  contract  for  the  sale  of  a  tract  of 
land,  parts  of  which  were  owned  by  different 
persons,  stated  what  proportions  of  the  land 
were  owned  by  the  various  parties,  but  did  not 
descritie  the  location  of  such  proportions  in  the 
tract,  parol  evidence  was  admissible,  in  an  ac- 
tion for  specific  performance  of  the  contract, 
to  show  the  location  of  each  parcel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  2115-2119.] 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  R.  H.  Morrison  against  Ellzal>eth 
Hazzard,  and  others.  A  judgment  for  de- 
fendants was  affirmed  by  the  Court  of  CItII 
Appeals  (88  S.  W.  385),  and  plaintiff  brings 
error.    Reversed  in  part 

Cobb  &  Avery,  for  plaintiffs  In  error. 
Henry  &  Henry,  Thomas  Sbearon,  and  Etbe- 
rldge  &  Baker,  for  defendants  in  error. 


BROWN,  J.  R.  H.  Morrison  Instituted 
this  suit  In  the  district  court  of  Dallas  coun- 
ty against  Elizabeth  Hazzard,  a  resident  of 
the  state  of  Pennsylvania,  B.  O.  Weller,  a 
resident  of  Dallas  county,  Tex.,  H.  A. 
Kahler,  a  resident  of  the  state  of  New  York, 
Franklin  Lawrence,  administrator,  etc.,  of 
Archllus  Lawrence,  resident  of  Pennsylvania, 
and  many  persons  who  are  nonresidents  of 
this  state,  charged  to  be  the  heirs  of  said 
Archllus  Lawrence  and  Franklin  Lawrence, 
each  deceased ;  but  we  deem  it  unnecessary 
to  give  the  names  of  the  alleged  heirs.  The 
petition  alleged,  In  substance,  that  H.  A- 
Kahler  and  B.  O.  Weller,  acting  as  agents  of 
the  defendants,  made  and  delivered  to  Mor- 
rison the  following  contract  In  writing: 

"Dallas,  Texas,  May  20,  1901. 
"Received  of  R.  H.  Morrison  through  Mui^ 
phy  &  Bolanz  the  sum  of  $250  in  part  pay- 
ment for  lots  7  and  8  in  block  97-%-136,  ac- 
cording to  Murphy  &  Bolanz'  official  map  of 
the  city  of  Dallas,  Tex.,  said  lots  fronting  to- 
gether 100  feet  on  the  north  line  of  Jackson 


street  and  90  feet  on  the  west  line  of  Pratber 
street  this  day  sold  by  me  as  a<«it  of  the 
estate  of  F.  Lawreace,  26  feet  and  B.  Has- 
zard  75  feet  to  the  said  R.  H.  Morrison  for 
the  purchase  price  of  $5,000  upon  the  follow- 
ing terms:  $3,000  cash,  and  the  balance  in 
two  notes  of  equal  payments,  and  due  and 
payable  one  and  two  years  after  date,  with 
6  per  cent  interest,  the  Interest  payable  semi- 
annually as  It  accrues,  with  the  privilege 
granted  the  maker  of  paying  off  any  or  all 
of  said  notes  at  any  time  before  the  maturity 
upon  giving  60  days'  notice,  said  notes  to  be 
secured  by  the  usual  form  of  v^idor's  lien 
and  deed  of  trust  upon  the  property,  con- 
ditioned upon  a  good  and  authentic  abstract 
showing  good  and  acceptable  title  to  the  prop- 
erty, and  should  the  title  to  the  property 
prove  not  good,  and  cannot  be  made  good 
within  a  reasonable  time,  say  not  to  exceed 
60  days  from  the  date  hereof,  then  I  obligate 
myself  to  return  the  said  Morrison  the  sum 
of  $250  now  paid,  upon  the  return  and  can- 
cellation of  this  receipt,  balance  of  cash  pay- 
ment to  be  made  and  notes  and  deed  of 
trust  to  be  executed  at  once  upon  delivery 
of  special  warranty  deed  properly  conveying 
tbe  hereinbefore  described  property.  It  being 
understood  that  the  property  is  to  be  free 
and  clear  of  all  Incumbrances  of  whatsoever 
nature,  Including  taxes,  for  the  year  1901. 


"(Agent  of)  H.  A.  Kahler,  by  B.  O.  Weller. 
"Accepted:    B.  H.  Morrison." 

It  was  charged  that  Kahler  and  Weller 
were  the  duly  authorized  agents  of  the  sever- 
al defendants  and  fully  empowered  to  make 
and  deliver  the  said  contract  In  writing.  Tbe 
petition  alleged  that  Mrs.  Hazzard  and  tbe 
estate  of  Arcbilus  and  Franklin  Lawrence 
owned  the  land  described  In  the  contract  In 
the  following  proportions:  First.  The  estate 
of  Archllus  and  Franklin  Lawrence  owned 
that  portion  described  thus:  Beginning  at 
the  point  of  intersection  at  tbe  west  line 
of  Prather  street  with  tbe  north  line  of  Jack- 
son street ;  thence  westwardly  with  the  north 
line  of  Jackson  street,  25  feet;  thence  north- 
wardly parallel  with  Prather  street,  90  feet ; 
thence  eastwardly  parallel  with  Jackson 
street  25  feet  to  tbe  west  line  of  Pratber 
street;  thence  southwardly  90  feet  to  tbe 
beginning.  That  Mrs.  Hazzard  owned  tbat 
portion  described  as  follows:  being  all  of  lot 
7  and  west  one-half  of  lot  8  In  block  07— 14- 
136,  etc.,  beginning  in  tbe  north  line  of  Jack- 
son's street  25  feet  westwardly  from  the  In- 
tersection of  the  west  line  of  Prather  street 
with  the  north  line  of  Jackson  street;  thence 
westwardly  with  north  line  of  Jackson  street 
75  feet;  thence  northwardly  90  feet,  to  the 
northwest  corner  of  lot  7 ;  thence  eastwardly 
parallel  with  Jackson  street,  75  feet;  thenc* 
southwardly  parallel  with  Prather  street, 
90  feet  to  the  beginning.  It  was  alleged  tbat 
by  agreement  tbe  entire  properly  was  put 
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upon  Bale  as  a  whole  with  the  undentasdlng 
that  the  owners  should  {wrtlcipate  In  the 
proceeds  In  proportion  to  their  Interest  there- 
in, and  that  the  said  agents,  Kahler  and 
Weller,  were  authorized  to  sell  the  entire 
propeiij  for  a  lump  sum  and  to  make  the 
contract  in  the  name  of  all  of  the  parties.  Mor- 
rison alleged  that  he  paid  the  cash  considera- 
tion expressed  In  the  contract  at  the  time  it 
was  made,  and  that  be  had  always  been 
ready,  willing,  and  able  to  i)erform  his  part 
of  the  contract  and  had  so  notified  the  de- 
fendants. He  alleged  that  the  stipulation 
contained  In  the  said  contract,  to  the  effect, 
that  If  the  title  could  not  be  made  within 
00  days  the  $250  should  be  returned,  was,  by 
agreement  of  the  parties,  waived,  and  that 
time  was  not  the  essence  of  the  contract 
The  petition  prayed  for  specific  performance 
of  the  contract,  and,  if  it  could  not  be  so 
decreed,  then  for  damages  for  the  difference 
between  the  value  of  the  property  when  the 
contract  was  made  and  at  the  time  of  the 
trial,  alleging  that  at  the  time  the  contract 
was  made  the  25  feet  was  worth  |1,500  and 
that  at  the  time  of  the  filing  of  the  petition 
It  was  worth  $5,000,  and  that  at  the  date  of 
the  contract  the  75  feet  was  worth  |3,S00 
and  at  the  date  of  the  filing  of  the  petition 
It  was  worth  $7,500.  PlalntifT  also  prayed 
that  in  case  he  was  not  entitled  to  a  specific 
performance  of  the  contract  by  reason  of 
the  want  of  atrthorlty  on  the  part  of  Kahler 
and  Weller  to  make  it  that  he  should  be  de- 
creed compensation  against  the  said  Kahler 
and  Weller  for  the  damages  arising  out  of 
the  breach  of  the  said  contract,  charging  that 
he  was  unaware  of  their  want  of  authority 
at  the  time  the  contract  was  made.  All  of 
the  defendants  filed  a  general  demurrer  to 
the  petition,  and  Mrs.  Hazzard  filed  a  special 
exception  on  the  ground  that  there  was  a 
misjoinder  of  parties  and  of  causes  of  action. 
The  trial  court  sustained  the  genderal  demurrer 
and  exception  and  the  plaintiff,  declining  fur- 
tber  to  amend,  the  cause  was  dismissed.  The 
Court  of  Civil  Appeals  affirmed  the  Judgment 
of  the  trial  cotirt 

The  contract  sued  on  purports  to  have  been 
made  by  the  agent  of  the  estate  of  F.  Law- 
raice.  The  petition  alleges  that  F.  Lawrence 
was  administrator  and  executor  of  the  estates 
o{  Atchllus  lAwrence,  and  of  Franklin  A. 
I.awrence,  and  Hannah  Iiawrence,  but  does 
not  show  whether  those  estates  were  being 
administered  in  Texas,  or  elsewhere;  but  It 
nattov  not  whether  the  administration  was 
carried  on  in  Texas  or  in  another  state,  the 
allegations  of  the  petition  do  not  show  any 
legal  authority  in  the  agent  to  sell  the  prop- 
erty of  the  estates,  therefore,  the  petition 
•bows  no  cause  of  action  against  the  admin- 
lArator  nor  those  parties  who  are  alleged 
to  be  the  heirs  of  Archllus,  Franklin,  and 
Hannah  Lawrence.  It  is  alleged  In  the 
petition  that  the  iwrtles  understood  the  word, 
"estate,"  In  the  contract,  to  mean  the  heirs 


of  Archllus,  Franklin,  and  Hannah  Lawrenoa^ 
deceased,  but  there  is  no  allegation  that  tber* 
was  any  mistake  in  preparing  the  contract, 
or  In  the  language  used  therein.  Parol  evi- 
dence Is  not  admissible  to  show  that  parties 
to  a  contract  used  language  in  a  sense  dif- 
ferent from  Its  ordinary  meaning,  for  that 
would  effectually  vary  the  terms  of  the  con- 
tract Moran  v.  Prather,  23  WalL  492,  23 
L.  Ed.  121;  Wilmerlng  v.  McGaughey,  80 
Iowa,  206,  6  Am.  Rep.  673;  Pittsbury  r. 
Locke,  33  N.  H.  96,  66  Am.  De&  711 ;  17  Am. 
&  Eng.  Ency.,  p.  11.  It  follows  that  the  trial 
court  properly  sustained  the  general  de- 
murrers of  F.  Lawrence  and  those  persons 
who  were  alleged  to  be  the  heirs  of  Archllus 
Lawrence,  Franklin  Lawrence,  and  Hannah 
Lawrence.  It  appears  from  the  contract  that 
It  was  made  on  behalf  of  the  estate  of  F. 
Lawrence  for  25  feet  and  on  behalf  of  Mrs. 
Hazzard  for  75  feet  out  of  the  100  by  90  feet 
constituting  lots  7  and  8  in  the  block  men- 
tioned in  the  contract  The  contract  was 
Joint  between  Mrs.  Hazzard  and  the  other 
parties  made  defendants  herein,  and  the  land 
was  sold  for  a  lump  sum  of  money,  so  that 
to  enforce  the  contract  it  was  proper  that  all 
of  the  parties  should  be  Joined  in  one  suit 
that  the  plaintiff  might  perform  to  each  party 
his  part  of  the  agreement  and  that  the  con- 
sideration might  be  apportioned  among  them. 
The  special  exceptions  on  behalf  of  Mrs.  Has- 
zard,  setting  up  misjoinder  of  parties  and 
causes  of  action,  were  improperly  sustained. 

The  description  of  the  land  as  a  whole  is 
as  definite  as  ne«d  be,  but  the  location  of  the 
respective  parcels  of  25  feet  and  75  feet  within 
the  lots  is  not  given,  and  the  question  arises. 
Is  extraneous  evidence  admissible  to  show 
the  location  of  each  parcel?  There  being  two 
parcels  in  the  given  area,  the  location  of  one 
would  necessarily  fix  the  place  of  the  other.  The 
petition  describes  each  parcel  and  it  Is  per- 
missible to  prove  the  facts  by  evidence  out- 
side the  terms  of  the  contract  The  general^ 
demurrer  of  Mrs.  Hazzard  was  improperly 
sustained.  Hermann  v.  Likens,  90  Tex.  448,. 
89  S.  W.  282 ;  Glddlngs  v.  Day,  84  Tex.  606, 
19  S.  W.  682;  Smith  v.  Crosby,  86  Tex.  IB, 
28  S.  W.  10,  40  Am.  St  Rep.  8ia 

The  discrepancy  between  the  allegations' 
of  the  petition  and  the  contract,  as  to  th» 
ownership  of  the  25  feet  does  not  militate 
against  our  conclusion;  for  whether  It  b«- 
the  property  of  the  estate  of  F.  Lawrence,  or 
the  proper^  of  an  estate  of  which  he  Is  ad- 
ministrator, the  contract  shows  that  the  two- 
lots  are  owned  by  the  two  titles  only,  which 
makes  the  location  of  each  not  only  lawfully 
possible,  but  practically  easy. 

Morrison  claims  damages  against  the 
agents  who  sold  the  land  to  him,  in  case  It 
shall  be  held  that  he  cannot  enforce  the  per- 
formance of  the  contract  against  the  persons 
for  whom  they  acted.  As  this  case  will  be 
remanded  for  trial,  we  do  not  feel  called  upon 
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In  the  preseat  attitude  of  the  case  to  dlBcnaa 
the  question  of  the  liability  of  the  agenta. 

Aa  to  Elizabeth  Hazzard,  H.  A.  Kahler,  and 
B.  Q.  Welter,  the  judgments  of  the  district 
court  and  Court  of  Cirll  Appeals  are  re- 
versed, and  the  cause  is  remanded  to  the  dis- 
trict court  As  to  all  other  defendants  in 
error,  said  Judgments  are  affirmed. 


HASKELL  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  81, 
1906.) 

1.  Cbijcinai.   Law— AppeaI/— Complktioh   o» 
Becobd— Cbbtiobabi— Negliqenok. 

Where  appellant  in  a  crimiaal  case  pre- 

i)ared  a  statonent  of  facts  which  his  counsel 
eft  with  the  county  judge  who  promised  to  sign 
it,  and  afterwards,  on  going  to  the  county  judge's 
office  and  finding  him  out,  toolc  the  statement 
of  facts  from  his  desk,  presuming  that  it  had 
been  signed  and  approved,  and  had  the  county 
clerk  file  the  same  without  the  actual  approval 
of  the  county  judge,  there  was  such  negligence 
on  the  part  of  appellant's  counsel  in  not  secur- 
ing the  approval  of  the  county  judge  to  the 
statement  tiiat  a  writ  of  certiorari  would  be  re- 
fused. 

2.  Same— Statement  of  Facts— Appbovai  or 
Trial  Judge. 

The  statement  of  facts  and  the  questions 
depending  thereon  in  a  criminal  case  cannot  be 
considered,  in  the  ateence  of  the  approval  of 
the  trial  judge  to  the  statement. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  {  2866.J 

Api)eal  from  Hunt  County  Court;  F.  M. 
Mewton,  Judge. 

Clio  Haskell  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

H.  D.  Wood,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 


BROOKS,  'J.  This  conviction  Is  for  vio- 
lating the  local  option  law. 

The  appellant  has  filed  motion  for  certio- 
rari, and  this  motion  sets  up  all  the  facts  up- 
on which  the  writ  Is  asked.  We  hold  that  the 
application  for  the  writ  has  no  merit,  in  that 
appellant  shows  he  prepared  a  statement  of 
facts,  which  was  duly  signed  by  himself 
and  the  county  attorney,  and  presented  to 
the  county  judge,  who  thereupon  stated  that 
he  would  sign  said  statement  of  facts.  Ap- 
pellant's counsel  left  the  statement  with  the 
county  judge  In  his  office  and  retired,  and 
some  time  thereafter  went  back  to  the  county 
judge's  office,  and  found  him  not  in,  bnt 
found  the  statement  of  facts  lying  upon  his 
desk.  Presuming  that  the  county  judge  had 
signed  and  approved  the  same,  as  he  stated 
he  would,  appellant's  counsel  took  the  state- 
ment of  facts  and  had  the  county  clerk  file 
the  same.  This  shows  negligence  on  the 
part  of  appellant's  counsel  in  not  securing 
the  approval  of  the  county  judge.  Therefore 
the  writ  of  certiorari  is  refused;  and  with- 
out the  approval  of  the  connty  judge  to  the 
statement  of  facts  the  same  cannot  be  consid- 
ered. 


The  various  questions  urged  by  appellant 
In  the  record  cannot  be  considered.  In  the 
absence  of  the  statement  ef  facts. 

No  error  appears,  and  the  judgpuent  Is 
affirmed. 


KILCOTNB  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  81* 
1906.) 

1.  iNDICnCENT  AND  iNPOBKATIOn  —  AUEKD- 

MGNTs— Change  of  Name. 

The  insertion  and  substitution  of  one  name 
for  another  as  defendant  in  an  information  is 
not  erroneous,  where  the  suggestion  of  the  change 
in  the  name  is  made  by  defendant  himself. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  Sf  507, 
614.  520.1 

2.  CbIUINAL    liAW    —    FOBMEB   ACQUITTAI,    — 

TsiAL  OF  Plea— BuBDESt  of  Peoof. 

The  burden  is  on  defendant  to  show,  in  sup- 
port ol  a  plea  of  former  acquittal,  that  the 
former  acquittal  was  for  the  same  offense  as 
that  for  which  he  is  on  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig,  Crhninal  Law,  §  6^4.] 

8.  Samb— Appeai^Necessitt  op  Statement. 
In  the  absence  of  a  statement  of  facts  it 
cannot  be  determined  on  appeal  whether  or  not 
defendant  sustained  his  plea  of  former  acquittal 
by  proof  of  identity  of  offenses. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  §{  291&-2921.] 

Appeal  from  Hunt  County  Court;  F.  M. 
Newton,  Judge. 

Lilian  Kilcoyne  was  convicted  of  keeping 
a  house  of  prostitution,  and  appeala  Af- 
firmed. 

H.  D.  Wood,  for  appellant  Howard  Mat<- 
tin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  This  convlctton  is  for 
keeping  a  house  of  prostitution,  and  fine 
Imposed  $200. 

Motion  for  certiorari  was  ffied  In  this  case 
as  in  cause  No.  3,284,  Clio  Haskell  v.  State 
(this  day  decided)  supra.  The  question 
Is  the  same  as  there  presented,  and  upon 
the  authority  of  that  case  the  motion  is  re- 
fused ;  and  the  statement  of  facts  cannot  be 
considered,  as  the  same  does  not  have  the  ap- 
proval of  the  judge,  and  no  sufficient  cause 
Is  shown  for  such  failure. 

There  was  no  error  in  authorizing  the 
substitution  of  the  lost  complaint  and  In- 
formation. Nor  was  there  any  error  in  au- 
thorizing the  insertion  and  substitution  of 
the  name  "Lilian  Kilcoyne"  instead  of  "Clio 
Haskell."  The  suggestion  of  the  change  in 
the  name  was  made  by  appellant 

There  was  no  error  In  the  action  of  the 
court  with  reference  to  appellant's  plea  of 
former  acquittal.  The  charge  of  the  court 
very  properly  guarded  appellant's  rights 
against  a  conviction  for  the  offense  for  which 
she  may  have  been  formerly  acquitted  in 
the  corporation  court  The  instruction  con- 
fined the  jury  to  the  consideration  of  the 
case  within  the  dates  for  which  a  former 
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■oiidttel  could  not  have  been  had.  The  bar- 
den  wonld  have  been  upon  appellant  to  have 
itwwn  It  was  the  same  offense.  In  the  ab- 
tence  of  the  statement  of  facts  this  cannot 
be  determined. 

The  other  assignments  cannot  be  consider- 
ed In  the  absence  of  the  statement  of  facts. 

There  being  no  error  In  the  record,  the 
lodgmait  Is  affirmed. 


SEXTON  T.  STATH. 
(Coart  ot  Criminal  App^la  of  Texas.    Jan.  81, 

t  CsnniTAi.  Law— iRSTBtJonoNs. 

E!rTor  cannot  be  predicated  on  the  fact  that 
the  portion  of  a  charge,  stating  that,  if  a  per- 
•on  receives  or  conceals  property  stolen  by  an- 
other knowing  it  to  have  been  so  acqnlred,  he 
■hall  be  pnnisbed,  tails  to  state  that  the  receiv- 
ing and  concealing  must  be  nnlawful  and  fraud- 
nlent ;  other  portions  of  the  charge  having  so  in- 
structed. 

2.  BxcEiviiio  ST0I.KH  Goods  —  AccoicpiiioK 
TBTDfonT. 

Evidence  on  a  prosecution  for  receiving 
and  conc«Jing  stolen  property  held  sufllcient  to 
corroborate  accomplice  testimony. 

Appeal  from  District  Court,  C!omanche 
Ooonty;  N.  R.  Lindsey,  Judge. 

Tbnrman  Sexton  appeals  from  a  conviction. 
Affirmed. 

B.  H.  K  Williams  and  Helton  ft  Jackson, 
(or  appellant  Howard  Martin,  Atat  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
receiving  and  concealing  stolen  mules  and 
horses;  the  punishment  being  fixed  at  five 
years'  confinement  In  the  penitentiary. 

The  first  groimd  of  the  motion  for  new 
trial  complains  of  the  following  portion  of 
the  court's  charge  to  the  jury :  "The  law  fur- 
ther provides.  If  any  person  shall  receive  or 
conceal  property  which  has  been  acquired  by 
another  in  such  manner  as  that  the  acquisi- 
tion comes  within  the  meaning  of  the  term 
theft,'  knowing  the  same  to  have  been  so  ac- 
quired, be  diall  be  punished  in  the  same 
maimer  as  by  law  the  person  stealing  the 
same  would  be  liable  to  be  punished."  The 
ground  of  objection  Is  that  the  same  does 
not  charge  the  proper  punishment — does  not 
charge  that  the  receiving  and  concealing 
most  be  nnlawful  and  fraudulent  Other 
portions  of  the  charge  of  the  court  to  the 
Jnry  instruct  them  that  the  receiving  must 
be  unlawful  and  fraudulent  The  same  ob- 
jection la  nrved  to  the  seventh  paragraph  of 
the  Otatge. 

The  main  Insistence  of  appellant  Is  that  the 
verdict  of  the  Jury  Is  contrary  to  the  evi- 
dence. In  this,  that  the  law  requires  the  evi- 
dence of  accomplices  should  be  corroborated, 
and  wblcb  Is  not  done.  In  our  opinion  the 
CTidenoe  Is  amply  sufficient  to  corroborate 
the  testimony  of  accomplices.  The  facts 
show  that  the  accomplices,  at  the  Instance  of 
■ivellant,  toongbt  the  smlmals  to  the  stock* 


pen,  and  appellant  was  there  and  assisted  In 
leading  them  into  the  cars ;  that  he  got  on  a 
horse,  went  out  to  where  the  accomplices 
were,  was  seen  there  by  third  parties  In 
conversation  with  the  accomplices,  and  that 
night  the  accomplices  secured  possession  of 
the  animals,  took  them  to  town,  and  appel- 
lant was  there  when  they  were  received.  It 
Is  true  no  one  testifies  that  appellant  opened 
the  gate  and  permitted  the  animals  to  go  In, 
except  the  accomplices;  but  the  evidence 
clearly  shows  that  various  witnesses  were 
present  a  short  while  after  the  animals  were 
received.  Thfr  fact  that  they  were  sent  off 
In  the  night  the  kind  of  animals — ^young 
mules  and  a  crippled  mare — ^and  various 
facts  and  circumstances  connected  with  the 
matter,  shows  that  degree  of  criminality  on 
the  part  of  appellant  that  leads  Irresistibly  to 
tbe  conclusion  that  the  testimony  of  the  ac- 
complices Is  true,  and  tends  strongly  to  cor- 
roborate their  statement  of  matter. 
The  Judgment  is  afSrmed. 


COWAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  81, 
1906.) 

OBnnNAL  Law— JuBY— OuiTTiNO  Names  fbou 

LiBT. 

Defendant  does  not  show  error  In  the  clerk 
omitting  from  the  jury  list  names  which  defend- 
ant's  counsel  left  thereon;  it  not  appearing  they 
were  not  erased  by  the  state's  counsel. 

Appeal  from  District  Court  Dallas  County; 
B.  B.  Muse,  Judge. 

Lutbw  Cowan  appeals  from  a  convlctlbn. 
Affirmed. 

W.  T.  Pace,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Conviction  for  burg- 
lary ;  seven  years  in  the  penitentiary  being 
fixed  as  the  punishment 

Two  questions  are  raised  on  the  motion 
for  new  trial:  First  That  the  evidence  is 
not  sufficient  An  examination  of  the  evi- 
dence we  think  fully  Justified  the  Jury  in 
finding  the  verdict  And,  second.  It  Is  con- 
tended  that  he  was  Injured  In  the  manner 
of  the  Impanelment  of  the  Jury.  Affidavit 
was  made  by  Mr.  Pace,  who  represented  ap- 
pellant under  appointment  of  the  court: 
That  the  Jury  list  was  handed  him  cMitaln- 
Ing  11  names,  1  of  which  was  scratched, 
leaving  10.  Thereupon  the  court  instructed 
tbe  sherifC  to  summon  five  talesmen,  and 
these,  after  being  summoned,  were  added  to 
tbe  list  This  list  was  then  handed  over  to 
counsel  for  examination.  That  he  knew  two 
of  the  five  talesmen  personally,  Humphreys 
and  Tool,  and  desired  that  they  should  re- 
main on  the  Jury.  Having  five  challenges 
left  he  scratched  three  of  the  five  talesmen, 
leaving,  as  he  supposed  and  believed,  the 
names  of  Humphreys  and  Tool.  This  list 
he  then  handed  to  the  clerk,  and  the  Jury 
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was  called.  He  paid  no  further  attentton 
to  the  matter,  thlnklns  the  clerk  would  call 
the  proper  names.  After  the  trial  the  matter 
was  brought  to  his  attention,  and  he  inquired 
for  the  jury  list,  but  was  informed  by  the 
clerk  that  it  had  been  misplaced  or  lost. 
When  the  jury  was  impaneled,  the  attention 
of  appellant  and  his  counsel  was  called  to 
the  fact  that  Humphreys  and  Tool  were  not 
Impaneled  as  jurors.  Concede  that  appellant 
left  the  names  of  these  two  jurors  upon  the 
list.  It  Is  not  shown  nor  intimated  that  they 
were  not  erased  by  state's  counsel.  If  they 
were,  then  they  were  properly  omitted  by  the 
clerk.  The  affidavit  does  not  show  that  the 
names  were  not  erased  by  state's  counsel. 
Am  presented,  it  is  not  necessary  to  go  into 
a  discussion  as  to  whether  or  not  it  was  the 
duty  of  appellant  or  his  counsel  to  have  no- 
ticed this  irregularity,  if  there  was  such,  at 
the  time  of  Its  occurrence,  and  not  wait  until 
after  the  conviction  was  obtained  to  Investi- 
gate it  The  usual  rule  is  that  Irregularities 
in  the  formation  of  a  jury  cannot  be  Inquired 
Into  for  the  first  time  after  the  conviction. 
However,  we  are  not  discussing  that  possible 
phase  of  the  case. 

Because  no  error  is  shown,  the  judgment 
U  affirmed. 


DEAN  v.  STATE. 

{Court  of  Orlnllnal  Appeals  of  Texas.    Jan.  81, 
1906.) 

1,  IWTOXIOATIWO    lilQTTOBS   —   SAIS  —   WHAT 

OoHSTTTDTEs— Evidence. 

Where  defendant  and  another  made  up  a 
fnnd  with  which  defendant  paid  for  liquor  and 
turned  over  to  the  other  his  share,  it  did  not 
amount  to  a  sale  by  defendant. 

2.  Saub— Local  Oftiok  Tebbitobt— Sale  to 

MlHOB. 

A'  sale  of  liqaor  to.  a  minor  in  local  option 
territory  cannot  be  prosecuted  under  the  statute 
prohibiting  sales  to  minors,  as  it  Is  a  violation 
of  the  local  option  law. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  H  34.] 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judge.     . 

Martin  Dean  was  convicted  of  selling  liq- 
uor to  a  minor,  and  he  appeals.    Reversed. 

Wear,  Morrow  ft  Smithdeal,  for  appellant. 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
Stete. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  selling  and  giving  away  Intoxicating 
liquor  to  a  minor. 

It  it  admitted  that  the  local  option  law 
was  in  force  in  the  territory  where  the  al- 
leged sale  occurred.  The  evidence  shows 
that  appellant  and  the  alleged  purchaser 
raised  the  sum  of  $2  for  the  purpose  of  order- 
ing whisky  from  Waco,  and  that  Mlliiken 
was  to  furnish  60  cents  and  appellant  the 
remainder.  Appellant  made  the  order. 
When  the  whisky  came,  he  turned  over  to 
Mlliiken  his  50  cento  worth  of  the  whisky. 
This  is  th*  case  in  a  nutshell.    The  court  in- 


structed the  jury,  if  appellant  sold  or  caused 
to  be  sold,  or  gave  or  caused  to  be  given,  in- 
toxicants to  Mlliiken,  he  would  be  guilty. 
Mlliiken  was  a  minor,  as  is  appellant.  Ex- 
ception was  reserved  to  this  portion  of  the 
charge.  The  following  charge  was  asked: 
"If  yon  believe  from  the  evidence  that  Fred 
MiUlken  and  defendant  together  ordered 
whisky  for  themselves,  and  that  they  each  fur- 
nished their  money  for  the  purpose  of  making 
said  order,  and  that  when  said  whisky  came 
defendant  got  the  same  out  of  the  express 
office,  and  gave  to  said  Fred  Mlliiken  the 
whisky  that  he  had  ordered  and  for  which 
he  had  furnished  the  money,  you  will  find 
defendant  not  guilty."  This  charge  should 
have  been  given.  There  is  no  pretense  that 
there  was  a  gift  If  then  was  anything,  it 
was  a  sale.  Howevw,  we  do  not  believe 
this  is  shown  by  the  facts.  This  charge  was 
directly  pertinent  to  the  case  made  by  both 
sides.  The  facts  stated  in  the  charge  would 
exonerate  appellant  from  a  sale. 

But  even  if  there  was  a  sale,  the  local 
option  law  was  in  force,  and  this,  under  the 
authorities,  would  operate  to  suspend  the 
law  against  sale  to  minors  in  such  territory 
while  such  law  was  in  operation.  A  fur- 
ther charge  was  asked :  "You  are  Instructed, 
you  must  not  consider  the  question  of  a  sale 
of  whisky  to  the  witness  Fred  Mlliiken.  be- 
cause the  court  here  withdraws  from  your 
consideration  the  issue  as  to  a  sale."  This 
charge  was  refused.  It  should  have  been 
given.  Sale  to  a  minor  cannot  be  prosecuted 
under  the  statute  prohibiting  sales  to  minor, 
where  the  sale  occurs  in  local  option  territory. 
If  a  sale  occur,  it  would  be  a  violation  of  the 
local  option  law.  In  no  ev^it  could  appel- 
ant be  convicted  for  selling  to  a  minor  in  local 
option  territory.  The  charge  must  be,  if 
there  is  a  sale,  that  it  was  in  violation  of  the 
local  option  law. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


WAGGONER  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  31, 


Appeals 


1.  Gauinq — InDicTifEin>— Issues   and    Vami- 

AROE. 

One  may  not  be  convicted  of  exhibiting  a 
banking  game,  under  an  indictment  charging 
betting  at  a  game  played  with  dice,  and  permit- 
ting a  game  of  dice  to  be  played  on  hia 
premises. 

2.  Saioj— Platino    with   Dice  at   Private 

Residence. 

It  is  no  offense  to  play  a  game  with  dice  at 
a  private  residence. 

[Ed.  Note. — For  cases  in  point  ■«•  vol.  24, 
Cent  Dig.  Gaming,  f  183.] 

Appeal  from  Cooke  County  Court;  J.  M. 
Wright  Judge. 

Jordan  Waggoner  was  convicted  of  gaming. 
and  he  appeals.    Reversed. 

Stuart  8c  Bell,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  States 
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DAVIDSON,  P.  J.  The  Indictment  con- 
tains three  counts:  The  first  charging  ap- 
pellant with  betting  at  game  played  with 
dice,  not  then  and  there  being  played  at  a 
private  residence;  and  the  second  for  per- 
mitting a  game  with  dice  to  be  played  upon 
his  premises  or  premises  then  and  there 
under  bis  control,  being  a  public  place,  to 
wit,  a  place  where  persons  resort  for  the  pur- 
pose of  gaming;  and,  third,  did  unlawfully 
bet  at  a  game  played  with  dice,  called 
"crapa,"  said  game  then  and  there  being 
bet  at  by  said  Waggoner  at  a  public  place, 
to  wit,  at  a  place  where  people  resort  for 
the  purpose  of  gaming.  It  was  tried  before 
the  court  without  a  Jury.  Judgment  was 
entered  against  him  for  |25.  The  evidence 
shows  that  appellant  had  rented  the  bouse, 
and  was  living  in  it  as  a  private  residence. 
The  facts  further  show  that  there  was  a 
good  deal  of  playing  in  the  house  with  dice, 
and  cogently  shows  that  the  gatne  was  a 
banking  game.  He  was  not  charged  with 
exhibiting  a  banking  game,  so  that  passes 
out  of  the  case,  and  a  conviction  could  not 
be  had  on  that  theory.  As  the  evidence 
shows  that  the  house  was  a  private  residence, 
be  could  not  be  punished  for  playing  dice, 
as  it  is  mrt  a  violation  of  the  law  to  play 
games  of  dice  at  a  private  residence  under 
our  statute.  We  deem  it  unnecessary  to  go 
bito  a  discussion  of  the  matter  as  the  record 
is  presented  as  above  stated. 

The  Judgment  is  reversed,  and  tha  cause 
remanded. 


ANDERSON  v.  STATH. 

<Court  of  Criminal  Appeals  of  Texas.    Jan.  81, 
190e.) 

ISTOXIOATIIfG  LiQTTOBS— LOCAI.  OPTION  EI.EO- 
TION— COMBIMATIOR  OP  SCHOOL  DIBTBICT8. 

Tbe  commissioners'  court  has  no  authority 
to  combine  school  districts  in  a  justice  precinct 
in  a  county,  for  the  purpose  of  holding  a  local 
option  election  therein. 

AK)eal  from  Navarro  Goimty  Ck>urt;  O.  L. 
Jester,  Jndge. 

D.  J.  Anderson  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  Re- 
versed. 

W.  W.  Ballew,  tor  appellant  Howard 
Martin,  Aast  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Oonvlction  for  violating 
the  local  option  law. 

On  February  15,  1900,  the  commissioners' 
court  ordered  an  election  in  a  portion  of  Justice 
prednct  No.  6  of  Navarro  county.  This  sub- 
division of  said  Justice  precinct  embraces  five 
school  districts.  The  contention  Is  that, 
onder  ttils  order  of  tbe  court,  the  election  was 
void,  because  school  districts  could  not  be 
combbied.  This  contention  is  correct  Ex 
parte  Heyman  78  S.  W.  849,  9  Tex.  Ct  Rep. 
140;  Kx  parte  Mills  (Tex.  Or.  App.)  79  S.  W. 
96S;  Bx  parte  MltcbeU  (Tex.  Or.  App.)  79 


S.  W.  558;  Ex  parte  Wells  (Tex.  Cr.  App.) 
78  S.  W.  928 }  Board  v.  Buchanan,  82  S.  W. 
194, 10  Tex.  Ct  Rep.  652;  Nolan  Co.  T.  Beall, 
81  S.  W  626,  10  Tex.  Ct  Rep.  52& 

The  Judgment  is  reversed,  and  tbe  prosecu- 
tion ordered  dismissed. 


DXVIS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  81, 

Cbiuihal  Law— Rsoobd  on  Apfkai.— State- 
ment or  Facts. 

On  appeal  from  a  conviction  for  violating 
the  local  option  law,  where  there  was  in  the 
statement  of  facts  an  instruction  to  the  clerk 
to  insert  the  orders  of  the  commissioners'  court 
authorizing  the  local  option  election,  this  in- 
struction gave  the  clerk  no  authority  to  copy 
the  orders  into  the  transcript 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

Wash  Davis  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  is  for 
violating  the  local  option  law. 

Appellant  has  filed  a  motion  to  strike  from 
the  statement  of  facts  the  orders  of  the  com- 
missioners' court  authorizing  the  local  op- 
tion election,  declaring  the  result  and  pla- 
cing such  law  into  operatlcn.  These  orders 
were  not  made  a  part  of  the  statement  of 
facts.  In  writing  the  statement  of  facts, 
it  is  stated:  "The  clerk  will  here  Insert  the 
orders."  In  making  up  tbe  transcript  the 
derk  copied  tbe  orders  Into  the  transcript 
To  do  this  he  bad  no  authority.  Ratcllff  v. 
State,  29  Tex.  App.  248,  15  S.  W.  596;  Tyrell 
V.  State  (Tex.  Cr.  App.)  44  S.  W.  159;  Lyon 
T.  State,  61  S.  W.  125,  1  Tex.  Ct  Rep.  774; 
Hargrove  v.  State,  76  S.  W.  922,  8  Tex.  Ct 
Rep.  678.  Eliminating  these  orders,  there 
is  no  evidence  in  the  record  of  the  fact  that 
tbe  local  option  law  was  put  into  operation, 
it  is  necessary,  in  order  to  sustain  a  convic- 
tion under  this  law,  that  it  be  shown  that 
tbe  law  was  in  force,  and  this  has  not  been 
done. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


PINKARD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  81, 
1906.) 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

Louis  Pinkard  was  convicted  tar  violating 
tbe  local  option  law,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  violat- 
ing tbe  local  option  law.    The  record  in  this 
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case  Is  In  the  same  condition  as  that  In 
cause  No.  8,372,  Wash  Davis  v.  State,  supra. 
For  the  reasons  there  indicated,  the  Judg- 
ment lB°  reversed,  and  the  cause  remanded. 


EHLBRT  V.   STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  81, 

1906.) 

Cbimimai,  Law— REOooHiZAnGB  on  Appbal. 

A  recognizance  on  appeal  from  a  convic- 
tion of  misdemeanor  failing  to  show  the  punish- 
ment assessed,  as  required  by  Code  Cr.  Proc. 
art.  887,  does  not  confer  jnrisdiction. 

Appeal  from  Wichita  CJounty  Court;  M.  F. 
Teager,  Judge. 

Will  Ehlert  appeals  from  a  conviction. 
Dismissed. 

H.  H.  Womack,  for  appellant  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
disturbing  the  peace,  the  fine  Imposed  being 
$10. 

The  conviction  occurred  In  the  justice  court, 
appeal  being  taken  to  the  county  court, 
where  It  was  dismissed  because  the  appeal 
bond  was  defective }  and  thence  appeal  was 
taken  to  this  court  The  Assistant  Attorney 
General  has  filed  a  motion  to  dismiss  the 
appeal  because  the  recognizance  does  not  con- 
far  Jurisdiction  on  this  court,  and  does  not 
comply  with  article  887,  Code  Cr.  Proc.  The 
motion  Is  well  taken.  May  v.  State,  40  Tex. 
Cr.  R.  196,  49  8.  W.  402;  Horton  v.  State, 
68  S.  W.  172,  4  Tex.  Ct  Rep.  895. 

The  appeal  is  dismissed. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
SPROLBS  &  VINES. 

(Court  of  CHvll  Appeals  of  Texas.    Feb.  17, 
1906.) 

1.  Oabbiebs  —  Delat  —  Sfboial  Daicaqes  — 
compuunt. 

Where,  in  an  action  against  a  carrier  for 
delay  in  delivering  certain  threshing  machinery, 
plaintiffs  claimed  special  damages,  in  that  they 
lost  the  benefit  of  contracts  with  certain  in- 
dividuals in  the  neighborhood  of  the  place  to 
which  the  machinery  was  shipped  for  the 
threshing  of  30,000  bushels  of  grain,  a  com- 
plaint failing  to  allege  the  names  of  the  per- 
sons with  whom  It  was  claimed  plaintiffs  bad 
such  contracts  was  objectionable. 

2.  Same. 

A  complaint  against  a  carrier  for  delay  In 
the  transportation  of  certain  threshing  ma- 
chinery alleged  that  plaintiffs  used  22  head  of 
horses  and  20  men  at  an  expense  of  not  less 
than  $40  per  day ;  tliat  said  men  and  teaino 
were  forwarded  to  the  destination  of  the  ma- 
chinery, so  as  to  be  there  on  the  arrival  of  the 
machinery,  and  that  l>ecause  of  the  delay,  plain- 
tiffs incurred  an  expense  of  maintaining  such 
employes  and  teams  during  four  and  a  half 
days  at  $40  a  day,  and  that  defendant,  at  the 
time  of  the  shipment,  knew  that  if  there  was 
a  delay  plaintiffs  would  be  damaged  in  the  man- 
ner and  form  alleged.  Beld,  that  the  complaint 
was  not  objectionable  for  failure  to  allege  that 


defendant  was  notified  of  the  advance  shipment 
of  plaintiffs'  men  and  teams,  or  that  exi>ens» 
or  mjury  would  result  from  aoch  delay  and  the 
amount  thereof. 
8.  Saue— Evidence. 

Where,  In  an  action  against  a  carrier  for 
delay  in  delivering  threshing  machinery,  plain- 
tiffs alleged  that  they  had  contracted  to  ^resh 
about  30,000  bushels  of  grain  in  the  vicinity 
of  the  place  to  which  the  machinery  was  ship- 
ped ;  that  they  threshed  10.000  bushels,  but  lost 
the  threshing  of  the  remainder,  evidence  that  when 
the  machinery  arrived  there  were  two  other  ma- 
chines on  the  ground,  and  that  if  plaintiffs'  ma- 
chinery had  arrived  in  time,  they  would  have 
threshed  all  the  wheat  that  their  competitors 
threshed,  was  inadmissible. 
4.  Evidence— Heabsat. 

Where  witness  stated  that  the  oontracta 
for  threshing  certain  grain  were  made  with  his 
partner,  evidence  that  B.,  whom  witness  met  at 
a  certain  place,  was  one  of  the  men  with  whom 
his  firm  had  contracted  to  thresh  grain,  was 
inadmissible  as  hearsay. 
6.  Cabbiebb  —  Delat  —  Aotiors— Insteuo- 

TIONS. 

In  an  action  against  a  carrier  for  delay  in 
transporting  a  threshing  outfit,  an  instruction 
on  the  subject  of  the  carrier's  notice  of  the 
fact  that  the  delay  would  probably  result  in 
the  special  damages  alleged,  authorizing  the 
jury  to  charge  defendant  with  constructive  no- 
tice, was  erroneous. 
6.  Same— Davaoes. 

In  an  action  against  a  carrier  for  delay  in 
transporting  a  threshing  outfit,  an  instruction 
that  the  measure  of  plaintiffs'  damages  was  the 
expense,  if  any,  incurred  by  plaintiffs  in  main- 
taining their  employes  and  teams  during  the 
delay,  if  any,  and  the  reasonable  value  of  the 
time  lost  if  any,  during  said  delay  "and  the  loss, 
if  any,  they  sustained  by  reason  of  being  de- 
prived of  the  threshing  of  any  of  the  crops  of 
wheat,  which  they  had  contracted  for,"  waa 
objectionable,  as  authorizing  double  damages 
for  the  same  injury. 

Appeal  from  District  Court  Hunt  County ; 
R.  ti.  Porter,  Judge. 

Action  by  Sproles  &  Vines  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

T.  S.  Miller  and  Perkins  &  Craddock,  for 
appellant 

TAIiBOT,  J.  The  appeltees,  Sproles  & 
Vines,  a  firm  composed  of  W.  J.  Sproles  and 
T.  J.  Vines,  instituted  this  suit  against  the 
appellant  railway  company,  to  recover  dam- 
ages on  account  of  an  alleged  delay  in  the 
delivery  of  threshing  machinery  shipped  from 
Greenville,  Tex.,  to  Rhome,  Tex. 

It  was  alleged:  "That  on  the  9th  day  of 
July,  1903,  plaintiffs  were  the  owners  and  in 
possession  of  certain  threshing  machinery 
and  threshing  outfit  and  were  engaged  In 
threshing  wheat  and  oats  for  hire.  That  In 
the  operation  of  said  thresher,  it  was  nec- 
essary and  plaintiffs  did  use  22  head  of  horses 
and  20  men  at  an  expense  of  not  less  than 
$40  per  day,  and  were  able  to  and  did  thresh 
an  average  of  1,800  bushels  of  grain  per  day, 
for  which  they  were  paid  from  8  to  9  cents 
per  bushel,  the  usual  and  customary  price 
for  threshing  grain.  That  on  said  date  the 
plaintiffs  desired  to  ship  said  threshing  out- 
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fit  and  madilnery  from  GreenTiUe  to  Bbome  in 
Wise  county,  Tex.,  a  station  on  the  Ft  Worth 
k  Denver  City  Railroad,  situated  about  25 
miles  north  of  Ft.  Worth,  and  about  75  miles 
south  of  Wichita  Falls.  That  prior  to  said 
date  plaintiffs  bad  engaged,  and  made  con- 
tracts to  thresh  grain  crops  near  Rbome, 
said  station,    amounting  to   at   least  30,000 

bnsbelscmnmenclng  on  the day  of  July, 

1903.  which  would  have  required  about  18 
days  to  have  threshed  said  grain.  That  said 
grain  crops  were  all  located  In  one  nelghbor- 
bood.  and  plaintiffs  would  and  could  have 
realized  a  profit  over  and  above  expenses  of 
at  least  $100  per  day  during  said  time,  if 
plaintiffs  had  threshed  said  grain.  That  on 
said  9th  day  of  July,  1903,  plalntlils  applied 
to  the  defendant's  agent  at  Greenville  to  ship 
said  tlireshing  machinery  to  Rbome,  Tex. 
That  the  defendant,  acting  by  its  authorized 
agent,  who  was  acting  within  the  scope  of 
bis  authority,  with  fnll  knowledge  of  the  pur- 
pose and  necessity  of  Immediate  shipment 
and  speedy  delivery  of  said  machinery  to  and 
at  said  station,  received  said  machinery,  and 
ondertook  for  a  consideration  paid  in  advance 
to  ship  said  machinery  by  ttie  nearest  route 
and  to  deliver  the  same  wltbln  one  day  and 
a  half  time^  or  by  noon  of  the  10th  day  of 
July,  1903.  That  on  said  first  date  men- 
tioned, and  prior  to  said  date,  plaintiffs  bad 
sent  and  did  send,  their  employes  and  teams 
to  Bbome,  so  as  to  be  there  upon  the  arrival 
of  said  machinery,  preparatory  to  commencing 
tbreshlng  of  said  grain.  That  on  said  date 
plaintiffs,  with  their  employes  and  teams, 
were  In  said  neighborhood  near  Rbome  ready 
to  take  charge  of  the  threshing  machinery  on 
its  arrival.  That  the  defendant  negllgenlly 
and  carelessly,  and  with  the  knowledge  of  all 
the  facts  hereinbefore  set  forth,  failed  to  ship 
said  machinery  by  the  nearest  route,  and 
failed  to  deliver  the  same  at  the  time  and 
place  agreed  to,  but  negligently  and  carelessly 
delayed  the  shipment  and  delivery  of  said  ma- 
chinery until  the  16th  day  of  July,  1903,  a 
pniod  of  6  days."  The  defenses  were  a 
^reneral  demnrrer,  a  number  of  special  ex- 
ceptions, and  a  general  denial.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  for 
appellees  for  the  sum  of  |500,  from  which 
this  appeal  is  prosecuted. 

The  ooort  erred  in  overruling  appellant's 
fourth,  serenth,  and  eighth  special  exceptions 
to  appellees'  petltlwi.  These  exceptions  ques- 
tioned the  sufficiency  of  appellees'  petition  on 
the  ground:  (1)  that  it  does  not  appear 
therefrom  tliat  appellant  was  notified  before, 
or  at  the  time  of  making  said  contract  of 
shipment,  with  whom  appellees  had  con- 
tracted to  thresh  grain,  nor  what  amotmt, 
nor  kind  of  grain,  they  had  agreed  to 
thresh  for  each  of  the  persons  with 
whom  they  had  contracted;  (2)  that  it  does 
not  ai^)ear  from  said  petition  who  the  per- 
sons were  with  whom  appellees  bad  con- 
tracted to  thresh  the  grain  mentioned  therein, 
nor  when  the  grain  of  each  was  to  be  threshed. 


The  damages  sought  to  be  recovered  were 
special  damages,  and  did  not  arise  as  a  nat- 
ural consequence  of  a  breach  of  the  contract 
alleged.  In  such  case  all  the  facts  giving 
the  cause  of  action,  and  upon  which  the  right 
of  recovery  depends,  must  be  alleged  and 
proved.  That  the  defendant  is  entitled  to  be 
so  apprised  of  the  nature  of  the  demand 
against  it  as  will  enable  It  to  prepare  its  de- 
fenses, is  an  elementary  rule  of  pleading. 
Townsend  v.  T.  &  N.  O.  R.  R.  Co.  (Tex.  Civ. 
App.)  88  S.  W.  302,  was  an  action  for  breach 
of  a  contract  of  carriage,  the  plaintiff  claim- 
ing special  damage,  as  in  the  present  case,  on 
the  ground  that  because  of  bis  failure  to  reach 
a  certain  town  at  the  time  be  would  have 
reached  it  had  defendant  performed  its  duty, 
he  had  failed  to  consummate  a  "land  and  cat- 
tle deal,"  by  which  he  would  have  realized  a 
large  profit  It  was  held  that  the  petition  was 
defective.  In  that  it  failed  to  give  "the  names 
of  the  parties  with  whom  said  deal  was  to 
be  made,"  and  that  an  objection  to  It  on  that 
ground  was  properly  sustained.  The  court 
says:  "The  defendant  was  entitled  to  have 
the  petition  state  all  the  facts  in  regard  to 
the  alleged  transaction,  in  order  that  it 
might  make  the  Investigation  necessary  to  a 
pr(H)er  preparation  of  its  defense.  Infor- 
mation as  to  names  of  the  parties  with  whom 
It  is  alleged  the  deal  could  have  been  made 
was  necessary.  In  order  to  enable  the  defend- 
ant to  investigate  and  meet  the  allegatlfw." 
For  the  same  reason  the  names  of  the  parties 
with  whom  It  is  alleged  the  appellees  In  this 
case  had  a  contract  to  thresh  grain  should 
have  been  stated  in  the  petition.  The  quan- 
tity of  grain  to  be  threshed  was  sufficiently 
alleged,  and  perhaps  It  was  unnecessary  to 
allege  the  kind  of  grain ;  but  the  question  can 
be  easily  eliminated  from  the  case  by  supply- 
ing the  allegations  before  another  trial  by 
amendment. 

We  think  the  court  did  not  err  in  refusing 
to  sustain  appellant's  fifth  and  sixth  special 
exceptions,  to  the  effect  that  appellees'  peti- 
tion, wherein  It  is  alleged  that  they  bad  sent 
their  employes  and  teams,  consisting  of  22 
horses  and  20  men,  to  Rbome,  Tex.,  to  be 
there  on  the  arrival  of  the  machinery,  etc., 
at  an  expense  of  |40  per  day,  was  insufficient, 
because  it  is  not  shown  by  said  petition 
that  appellant  was  notified  of  that  fact  be- 
fore or  at  the  time!  the  contract  of  shipment 
was  made,  nor  that  any  expense  or  Injury, 
nor  the  amount  thereof,  would  result  on 
account  thereof,  and  because  it  was  not  al- 
leged that  before,  or  at  the  time  the  contract 
of  shipment  was  made,  the  defendant  was 
notified  that  plaintiffs  had  said  teams  in 
use  and  men  employed,  nor  bow  many  of 
each.  It  was  alleged  In  substance  that  in 
the  operation  of  the  machinery  shipped  appel- 
lees used  22  head  of  horses  and  20  men  at  an 
expense  of  not  less  than  $40  per  day;  that 
appellees  on  the  9th  day  of  July,  ISOSi  sent 
said  employes  and  teams  to  Rbome,  Tex.,  so 
as  to  be  there  upon  the  arrival  of  said  ma- 
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chlnery,  preparatory  to  commencing  thresh- 
ing  of  the  grain,  which  they  had  contracted 
to  thresh;  that  on  said  date  appellees,  with 
said  employes  and  teams,  were  in  the  neigh- 
borhood of  Rhome,  Tex.,  ready  to  take  charge 
of  the  threshing  machinery  upon  Its  arrival. 
It  was  further  alleged  that  in  the  operation 
of  the  thresher  It  was  necessary,  and  appel- 
lees used  22  head  of  horses  and  20  men  at 
an  expense  of  not  less  than  $40  per  day, 
and  that  on  account  of  the  delay  appellees 
Incurred,  an  expense  of  maintaining  said  em- 
ployes and  teams  during  4V^  days  at  $40  per 
day;  that  the  defendant  at  the  time  It  un- 
dertook to  make  such  shipment  knew  that, 
if  there  was  a  delay  In  the  shipment,  plain- 
tiffs would  be  damaged  In  the  way  and  man- 
ner set  forth.  These  allegations  in  respect 
to  the  phase  of  the  cnse  to  which  they  re- 
late, were  sufficiently  specific,  and  the  excep- 
tions thereto  were  correctly  overruled.  After 
appellee  Sproles,  while  on  the  witness  stand, 
had  stated  that  on  account  of  the  delay  In 
the  arrival  of  his  machinery  at  Rhome,  other 
arrangements  had  been  made  by  the  people 
whom  he  bad  engaged  to  serve,  and  there 
were  two  machines  on  the  ground,  he  was 
permitted  to  testify  over  the  objections  of 
appellant,  that  if  appellees'  machinery  had 
arrived  at  destination  on  the  10th  day  of 
July,  they  would  have  threshed  all  the  wheat 
that  those  other  people  threshed.  This  was 
error.  Appellees  alleged  that  they  had  con- 
tracted to  thresh  about  30.000  bushels  of 
grain;  that  they  threshed  10,000  bushels  of 
the  same,  but  lost  the  threshing  of  the  re- 
maining 20,000  bushels.  Having  alleged  that 
their  damage  in  this  particular  accrued  by 
reason  of  such  loss,  the  evidence  should 
have  been  confined  thereto,  and  not  extended 
beyond  said  20,000  bushels  of  grain. 

We  are  of  the  opinion  that  the  court  erred 
in  permitting  appellee  "Vines  to  testify  over 
appellant's  objections,  that  a  Mr.  Barker, 
whom  he  met  while  he  was  out  near  Rhome, 
was  one  of  the  men  with  whom  his  firm  had 
arranged  to  thresh  grain.  This  testimony 
was  objected  to  on  the  ground  that  it  was 
hearsay,  and  the  objection  should  have  been 
sustained.  The  witness  had  stated,  In  sub- 
stance, that  he  did  not  make  the  contract 
with  the  parties  for  the  threshing  of  the 
grain;  that  bis  partner,  Mr.  Sproles,  made  the 
contract  It  Is  evident  from  the  answer  of  the 
witness  to  the  question  his  knowledge  of  the 
matter  was  based  solely  upon  whatBarker  told 
him.  He  said:  "from  his  [Barker's]  conversa- 
tion he  [Barker]  was  one."  The  testimony 
was  hearsay,  and  should  have  been  excluded. 
For  the  same  reason  appellant's  motion  to 
strike  out  the  testimony  of  the  said  witness 
Vines,  to  the  effect  that  Barker  was  one  of 
the  men  for  whom  plaintiff  had  arranged  to 
thresh  grain,  should  have  been  sustained. 


The  trial  court,  after  charging  the  Jury  to 
the  effect,  that  if  the  railway  company,  at 
the  time  It  undertook  the  shipment  of  appd- 
lees'  "threshing  machinery  outfit"  knew  the 
object  and  purpose  that  they  had  In  desiring 
an  Immediate  shipment,  and  that  if  the  ship- 
ment was  delayed  appellees  would  probably 
suffer  loss,  etc.,  to  find  for  appellees,  con- 
cluded the  paragraph  with  the  following 
language:  "In  this  connection  you  are  charged 
that  whatever  Is  sufilclent  to  put  a  party 
upon  Inquiry  amounts  to  notice.  If  the  in- 
quiry becomes  a  duty  and  would  lead  to 
knowledge  of  the  required  fact"  That  por- 
tion of  the  charge  quoted  is  assailed  on  the 
ground  that  it  requires  of  the  appellant  more 
than  was  devolved  upon  it  by  law.  The  ob- 
jection is  well  taken.  It  was  essential  to 
appellees'  recovery  of  the  special  damages 
claimed,  that  they  allege  and  prove  notice 
to  appellant  at  the  time  of  the  shipment 
of  the  machinery,  of  facts  which  made  a 
prompt  shipment  and  delivery  thereof  neces- 
sary to  avoid  probable  loss  by  reason  of  a 
failure  to  do  so.  The  rule  of  constructive 
notice,  as  charged,  would  not,  in  our  opinion, 
apply  In  such  a  case. 

The  court's  charge  on  the  measure  of 
damages  Is  also  assailed,  on  the  ground  that 
it  authorizes  double  damages  for  the  same 
Injury.  The  jury  were  Instructed  that  the 
measure  of  plaintiff's  damages,  would  be  the 
"expense,  if  any,  Incurred  in  maintaining 
their  employes  and  teams  during  the  delay, 
if  any,  and  the  reasonable  value  of  the  lost 
time.  If  any,  during  said  delay  and  the  loss, 
if  any,  they  sustained  by  reason  of  being  de- 
prived of  the  threshing  of  any  of  the  crops 
of  wheat  and  oats,  which  they  had  engaged 
or  contracted  for,"etc.  We  think  the  charge 
subject  to  the  criticism  made.  The  lost  time 
referred  to  in  the  charge  was  necessarily 
that  period  of  time  which  appellees  claim 
they  would  have  been  engaged  in  threshing 
the  grain  contracted  to  be  threshed  but  for 
the  delay  In  the  delivery  of  their  machinery. 
They  were  not  entitled  to  a  recovery  for 
such  "time  lost,"  and  also  the  loss  sustained 
by  reason  of  being  deprived  of  the  threshing 
of  the  grain  that  might  have  be«i  threshed 
during  such  time  but  for  the  delay,  of  which 
complaint  Is  made.  In  other  words,  the 
measure  of  appellees'  damages,  under  the 
pleadings,  was  the  net  profits  on  bo  much 
of  the  30,000  bushels  of  grain  they  had  con- 
tracted to  thresh,  as  they  did  not  thresh  and 
the  threshing  of  which  was  lost  to  them  on 
account  of  the  delay,  together  with  the  rea- 
sonable cost  and  expense  of  maintaining  the 
men  and  teams  during  the  delay. 

We  have  observed  no  reversible  error  in 
the  assignments  of  error  not  discussed. 

Fw  the  errors  Indicated,  the  judgment  Is 
reversed,  and  the  cause  r^nmadatL 
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3.  B.  WALLIS  ft  CO.  y.  WALLACB. 

(Court  of  Ciril  Appeals  of  Texas.    Dec.  21, 
190S.    Rehearing  Denied  Feb.  7,  1906.) 

1.  Ajtihaxs— Pastubaqe   Coin:RAOT— AoTions 
— QnxsnoN  fob  Jukt. 

Where  defendant  orally  agreed  to  pasture 
plaintiS's  cattle  and  to  pat  no  other  cattle  or 
Utc  stock  in  the  pasture,  except  8  or  10  head  of 
defendant's  cattle,  whether  defendant's  alleged 
statement  that  he  would  not  overstock  the 
pasture  was  a  part  of  the  contract  was  a  ques- 
tion for  the  jury  in  an  action  for  breach 
thei«of. 

2.  Saks— Ikfijkd  Pbohisk. 

Where  defendant  orally  agreed  to  pasture 
plaintiff*B  cattle  at  so  much  a  head,  and  that  he 
would  put  no  other  cattle  or  live  stock  in  the 
pasture  while  plaintiff's  cattle  remained  therein, 
except  certain  cattle  of  his  own,  a  provision  of 
the  contract  that  defendant  would  not  over- 
stock the  pasture,  and  that  he  would  keep  the 
fences  surrounding  it  in  a  reasonably  safe  con- 
dition will  be  implied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Animals,  §  42.] 

3.  Sakk— TKRKiRATion  or  Aqbeeuert. 

The  fact  that  there  was  no  definite  time 
agreed  on  during  which  the  contract  should 
eontinae,  would  not  deprive  plaintiffs'  of  their 
right  to  recover  for  the  damages  sustained  while 
the  cattle  were  permitted  to  remain  in  the 
pasture  by  virtue  of  the  contract. 

4.  Sakk— Damages. 

In  an  action  for  breach  of  a  pasturage  con- 
tract by  permitting  the  pasture  to  become  over- 
stocked plaintiff  was  entitled  to  recover  the 
difference  between  the  market  value  of  the 
cattle  immediately  prior  to  their  depreciation 
in  valne  because  of  lack  of  feed,  considering 
their  then  condition  and  their  market  value 
at  the  time  they  were  removed  from  the 
pasture,  if  any.  otherwise  the  reasonable  value 
of  the  cattle  when  so  removed. 
i  Coars— Witness  H'kks— Burden  op  Pboof. 

Under  the  statute  providing  that  only  two 
vitnesses  to  the  same  fact  shall  be  entitled  to 
witness  fees,  the  burden  is  on  the  party  com- 
plaining ot  witness  fees  taxed  as  costs  to  estab- 
lish the  fact  that  the  witnesses  subpoenaed  and 
in  attendance  were  for  the  purpose  of  testify- 
ing to  the  same  fact 

Error  from  Brown  County  Court;  S.  O. 
Coffee^  Judge. 

Action  by  J.  B.  Wallls  ft  Co.  against  W.  J. 
Wallace.  From  a  Judgment  for  defendant, 
plalntur  brings  error.    Reversed. 

E.  C.  Harrell,  for  plaintiff  In  error.  G.  N. 
Harrison,  for  defendant  in  error. 

nSHEIR,  O.  J.  The  plaintlffg  In  error 
brought  tblB  suit  against  Wallace  to  recover 
damages  for  breach  of  a  verbal  contract,  in 
which  it  Is  claimed  the  defendant  for  a  valu- 
able consideration  agreed  to  pasture  about 
116  bead  of  cattle  of  plaintiffs  In  error,  and 
that  be  wonld  place  no  other  cattle  or  live 
stock  In  the  pasture  while  the  116  head  re- 
mained therein,  except  abont  8  or  10  head 
of  hia  own  cattle ;  that  the  defendant  In  error 
tireadied  the  contract  by  placing  a  large  num- 
ber of  other  cattle  In  the  pasture,  by  reason 
of  which  the  grass  was  consumed,  and  that 
the  plaintUb  In  error's  116  head  were  starved 
and  damaged  to  the  extent  of  $2.50  per  head, 
amoontiiig  In  the  aggregate  to  the  sum  of 


$290.    The  contract  was  Bll-mt  as  to  the  length 
of  time  It  should  contluua 

The  court  after  hearing  the  evidence  gave 
a  peremptory  Instruction  In  favor  of  defend- 
ant in  error  which  la  complained  of  by  the 
plaintiffs  In  error  by  proper  assignments  rais- 
ing the  qnestlon.  In  our  opinion,  the  evi- 
dence was  sufficient  to  require  a  submissioa 
of  the  Issues  raised  by  the  plaintiffs'  plead- 
ings to  the  Jury.  The  pasture  was  either 
owned  or  under  the  control  of  the  defendant 
in  «ror.  The  plaintiffs  did  not  rent  the  pas- 
ture, but  entered  into  a  contract  with  the 
defendant  to  put  In  the  defendant's  pasture 
116  head  of  cattle,  at  bo  much  per  head  a 
month.  The  cattle  at  the  time  they  were 
placed  In  the  pasture,  the  evidence  shows, 
were  In  fair  condition,  and  the  grass  In  the 
pasture  was  ample  to  support  and  maintain 
the  number  of  head  put  therein  for  a  rea- 
sonable length  of  time;  and  It  reasonably 
appears  from  the  evidence  that  the  pasture 
would  not  be  overstocked  with  that  number 
of  cattle  in  It  There  Is  evidence  to  the  ef- 
fect that  a  few  weeks  after  the  cattle  were 
placed  in  the  pasture  the  defendant  permitted 
other  stock  to  go  into  the  pasture,  and  the 
same  became  overstocked;  and,  according 
to  plaintiffs'  evidence,  their  cattle  when  taken 
out  of  the  pasture  some  time  In  October  were 
In  an  Impoverished  condition,  by  reason  of 
the  fact  that  the  defendant  permitted  the  pas- 
ture to  become  overstocked.  As  to  whether 
the  statement  of  the  defendant,  as  shown  by 
the  evidence  of  the  witness  with  whom  he 
made  the  contract  In  behalf  of  the  plaintiffs, 
that  he  would  not  overstock  the  pasture  was 
a  part  of  the  contract,  was  a  question  to  be 
determined  by  the  Jury.  It  is  a  difficult  mat- 
ter to  say  from  the  evidence  that  the  con- 
tract had  become  executed  and  all  of  Its 
terms  agreed  upon  prior  to  the  time  that  this 
statement  was  made ;  but  however,  their  con- 
tract being  verbal  as  to  whether  the  statement 
was  a  promise  that  the  pasture  would  not  be 
overstocked  was  a  part  of  the  contract  was  a 
matter  to  be  determined  by  the  Jury,  If  It 
should  be  held  important  to  Inquire  into  that 
question.  But,  however,  we  are  of  the  opin- 
ion that  even  In  the  absence  of  an  agreement 
or  promise  upon  the  part  of  the  defendant 
that  the  pasture  should  or  would  not  be  over- 
stocked, the  law.  In  view  of  the  peculiar 
terms  of  the  contract,  would  Imply  such  a 
promise.  As  before  said,  the  plaintiffs  did 
not  rent  the  pasture,  but  merely  placed  the 
agreed  number  of  cattle  In  the  pasture  at 
80  much  per  month,  which  the  defoidant 
agreed  he  would  furnish  pasturage  for.  The 
undertaking  being  of  this  character,  the  law 
would  Imply  the  promise  or  Impose  the  duty 
upon  the  defendant  of  keeping  the  fences 
around  the  pastiu-e  In  a  reasonably  safe  con- 
dition, and  that  he  would  not  knowingly  suf- 
fer or  permit  the  pasture  to  become  over- 
stocked, so  as  to  Injure  the  cattle  that  he  had 
expressly  agreed  to  furnish  pasturage  for. 
I  These  questions  were  practically  settled  by 
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the  case  of  McAuley  ▼.  Harris  (Tex.  Sap.) 
9  S.  W.  680,  6S4.  Tbe  fact  that  there  was  no 
definite  time  agreed  upon  during  which  tbe 
contract  should  continue,  would  not  deprive 
the  plaintiffs  of  their  right  to  recover  fOr 
tbe  damages  sustained  while  the  cattle  were 
suffered  and  permitted  to  remain  in  the  pas- 
ture by  virtue  of  the  contract  under  which  they 
entered.  It  is  clear  from  the  evidence  that  so 
long  as  the  cattle  remained  in  the  pasture 
without  objection  or  protest  upon  the  part 
of  the  defendant'  in  error,  that  the  parties 
treated  the  contract  as  continuing.  In  view 
of  the  peremptory  instruction,  and  in  view 
of  the  fact  that  we  will  reverse  the  case  up- 
on that  ground,  we  doubt  seriously  whether 
we  should  pass  upon  the  remaining  assign- 
ments. But,  however,  we  will  express  gen- 
erally our  views  upon  the  questions  raised. 

Those  assignments  which  complain  of  the 
action  of  the  trial  coart  in  refusing  to  per- 
mit certain  evidence  with  reference  to  the 
damages  sustained  may  be  disposed  of  with 
the  statement  that,  in  our  opinion,  the  plain- 
tiffs would  be  entitled  to  recover  in  tbe  event 
that  the  verdict  would  go  in  their  favor,  tbe 
difference  between  the  market  value  of  tbe 
cattle  immediately  prior  to  their  depreciation 
In  value,  taking  Into  consideration  their  then 
condition,  and  their  market  value  at  the  time 
they  were  removed  from  the  pasture,  taking 
Into  consideration  their  Impoverished  condi- 
tion, by  reason  of  the  breach  of  the  contract 
by  defendant  not  to  permit  or  suffer  tbe  pas- 
ture to  become  overstocked.  If  there  was 
no  market  value  of  the  cattle  at  the  place  or 
tbe  Immediate  surrounding  country  where  the 
cattle  were  pastured,  then  tbe  plaintiffs  would 
be  entitled  to  show  the  reasonable  value  of 
the  cattle,  taking  into  consideration  all  per- 
tinent facts  that  might  have  any  bearing 
upon  this  question.  The  question  as  present- 
ed with  reference  to  retaxlng  the  costs  as  to 
witness  fees  may  possibly  arise  upon  another 
trial.  Tbe  statute  provides  that  only  two 
witnesses  as  to  one  and  tbe  same  fact  will  be 
entitled  to  witness  fees;  and  If  the  question 
should  again  arise,  we  would  suggest  that  the 
burden  would  be  upon  the  party  complaining 
to  establish  the  fact  that  the  witnesses  sub- 
poenaed and  in  attendance  were  for  tbe  pur- 
pose of  testifying  to  the  same  fact. 

For  the  error  stated,  the  judgment  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


PLANTERS'  COMPRESS  CO.  v.  HOWARD. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  6,  1906. 
Rehearing  Denied  Feb.  3,  1906.) 

Landlord  and  Tenant— GaoFS—LANDLOBD'a 
LiXN— Watvkb. 

In  an  action  by  a  landlord  against  a  buyer 
of  crops  on  which  the  landlord  had  a  lien,  the 
evidence  showed  that  the  tenant  had  from  time 
to  time  sold  crops  to  the  buyer;  that  the 
landlord  had  received  his  part  of  the  proceeds 
of  each  sale  as  rent ;  that  the  sales  were  shown 
by  tickets  issued  by  the  buyer  on  his  printea 
stationery,   which   tickets   the   tenant   sent   to 


the  landlord.  BeU,  that  the  landlord  waived 
his  lien,  and  the  buyer  at  subsequent  sales  took.- 
the  crops  free  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  83,. 
Cent  Dig.  landlord  and  Tenant,  {  1036.] 

Appeal  from  Bosque  County  Court;  P.  S,. 
Hale,  Judge. 

Action  by  J.  D.  Howard  against  the  Plant- 
ers' Compress  Company.  From  a  judgment: 
for  plaintiff,  defendant  appeals.  Reversed 
and  rendered. 

Crane  &  Gilbert,  for  appellant  Cureton  & 
(Tureton  and  Robertson  &  Robertson,  for  ap^ 
peUee. 

CONNER,  C.  J.  On  a  former  appeal  te 
judgment  In  appellee's  favor  was  reversed 
because  of  the  submission  of  an  erroneous 
charge,  as  will  be  seen  by  a  reference  to  80- 
S.  W.  119.  Tbe  case  Is  again  before  us,  and 
the  only  assignment  of  error  we  deem  material 
Is  that  under  which  appellant  asserts  that  tbe 
testimony  does  not  sustain  the  verdict  and 
judgment  in  appellee's  favor  now  under 
review.  Briefly  stated,  the  facts  show  that 
appellee  rented  certain  lands  In  Bosque  county 
to  P.  A.  Holt  for  the  year  1902,  upon  which 
said  Holt  and  a  son  raised,  among  other 
things,  a  crop  of  cotton.  Appellee  furnished' 
his  tenant  certain  supplies  to  enable  him  to- 
make  a  crop,  and  by  the  terms  of  the  rental - 
contract  was  entitled  to  one-fourth  of  tbe 
cotton  as  rent  This  suit  was  Instituted  upon- 
tbe  lltb  of  May,  1903,  by  appellee  against 
appellant  to  recover  tbe  value  of  certain 
cotton  alleged  to  have  been  raised  on  the- 
rented  premises,  upon  whlcb  be  alleged  he  had 
a  lien  to  secure  several  hundred  dollars  for 
advances  made  to  said  tenant,  and  which  said 
cotton,  It  was  alleged,  had  been  sold  to  and 
converted  by  the  appellant  company.  On  the 
trial  appellee  recovered  judgment  for  the  sum 
of  1331.80,  and,  as  before  stated.  It  becomes 
our  duty  to  determine  the  sufficiency  of  tbe 
evidence  to  sustain  the  verdict  and  judgment 

It  is  undisputed  that  the  premises  described' 
in  appellee's  petition  were  rented  as  alleged, 
and  that  the  tenant  Holt  together  with  hl»^ 
son,  raised  about  22  bales  of  cotton,  and  that 
appellee  furnished  advances  substantially  as 
alleged.  It  must  also  be  held  from  the  evi- 
dence in  deference  to  tbe  verdict  of  the  jnry 
that  appellee  gave  the  tenant  no  authority  to- 
sell  the  cotton,  but,  on  tbe  contrary,  that 
some  time  about  the  IStb  of  October,  1902, 
he  forbade  tbe  sale  of  any  more  cotton  until 
tbe  advances  made  by  him  bad  been  paid,  it 
appearing  from  tbe  evidence  that  some  six  or 
seven  bales  of  cotton  had  been  sold  by  Holt 
prior  to  this  time  without  having  discharged 
tbe  lien  thereon  for  advances.  It  is  also  un- 
disputed that  appellee  gave  no  notice  to  ap- 
pellant of  tbe  existence  of  his  Hen  or  ef  his 
notice  to  Holt  not  to  sell.  The  crucial  point 
however.  In  the  case.  Is  whether  the  evidence 
conclusively  shows  that  appellee  waived  bis 
Hen  as  against  appellant  notwithstanding  tbe 
circumstances  hereinbefore  stated.  Upon 
this  point  tbe  evidence  is  substantially  aa. 
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fbUowa:  Appellee  lived  some  9  or  10  miles 
from  Valley  Mills  wbere  appellant  waa  en- 
gaged In  boalneea.  Holt  made  sales  of  cotton 
to  the  appellant  company  after  Octobw  19tb 
as  follows: 

Oct     24,    2    bales,    1,600    lbs.    each,     for 

"      28.     1    bale,         "         "         "         " 

Not.     1.     1      ••  ..         «         «         « 

M  ^^  1  **  M  ((  M  !• 

M  -tQ^  1  **  M  M  <•  I* 

M  OO  1  "  "  **  **  *' 

:Dec   10.     1      "  

u  "tft  1  **  **  **  "  " 

M  Ott  1  **  **'  M  M  44 

M  QA  4  *•  M  U  W  •« 

Total,  11      •*  ..         «  «  a 

Prerlous  thereto,  daring  October,  Holt  had 
sold  to  the  ai^iellant  company  some  five  bales 
and  to  others  six  or  seven  bales.  Upon  all 
cotton  sold  Holt  regularly  reported  sales,  and 
paid  to  appellee  the  rent  money.  We  qnote 
the  following  from  appellee's  testimony: 
"Hie  defendant.  Planters*  Compress  Company, 
has  its  plant  at  Valley  Mills,  where  It  had  been 
baying  cotton  for  two  or  three  years.  The 
sales  made  by  Holt  to  defendant  were  shown 
by  tickets  Issued  by  him  on  their  printed 
stationery,  and  these  tickets  were  brought 
or  sent  by  Holt  to  me,  and  the  calculations  of 
my  part  [rent]  were  made  on  the  back  of  the 
tl<^et8,  and  the  rent  was  paid  to  me  according 
to  the  weights  and  prices  shown  by  the  tick- 
ets. I  have  none  of  these  tickets.  Holt  kept 
them,  but  they  were  exhibited  to  me.  Ac- 
cording to  the  tickets.  Holt  sold,  the  cotton  at 
from  $40  to  $4fi  a  bale  in  the  seed,  and  I 
was  entitled  to  one-fourth  of  the  proceeds  as 
rent  The  supplies  which  I  furnished  the 
Holts  have  never  been  paid  for  except  as 
shown  by  the  credits  on  the  accounts  attached 
to  my  petition,  amounting  to  $52  or  $5S.  I 
called  on  P.  A.  Holt  several  times  for  a 
settlement  of  this  account  Up  to  about  the 
lOth  or  IStfa  of  October,  Holt  had  sold  six 
or  seven  bales.  He  had  paid  or  sent  me  the 
rents  out  of  the  bales.  I  called  on  him  after 
be  bad  sold  four  or  five  bales  to  defendant 
and  he  had  not  paid  me  any  money  on  these 
acconnta,  bnt  he  put  me  off  at  different  times 
when  I  would  present  the  matter  to  him  he 
wonid  keep  putting  me  off  with  flrstone  excuse 
and  then  another,  and  I  began  to  get  uneae^. 
Sereral  times  during  the  year  I  called  Holt's 
attention  to  the  fact  that  I  had  a  landlord's 
lien  on  three-fourths  of  the  cotton  to  secure- 
this  supply  account  I  never  at  any  time 
consented  for  said  Holt  to  sell  the  cotton  to 
Ibe  defoidant.  Planters'  Compress  Company. 
He  sold  It  without  my  consent  About  the 
10th  or  15th  of  October  I  forbade  him  selling 
any  more  cotton.  *  *.  *  After  the  cotton 
was  ranoved  from  the  rented  premises,  It 
was  sold  within  a  day  or  two  after  such 
removal,  and  as  fast  as  a  bale  or  two  was 


gathered.  •  •  •  Sometimes  It  would  be  a 
day  or  two  after  he  sold  the  cotton,  and 
sometimes  two  or  three  days,  before  he  would 
bring  me  the  tickets  and  pay  my  rent  out 
of  the  cotton  sold."     On  cross-examination, 

which    it    paid    to    Holt |  81  00 

"        ' '     47  00 

*l                M              14                M                M  ^    ^ 

"  "  "  "  "         41    00 

"         "        ••         ••         "     42  36 

"         "        "         "         "     40  00 

•4  M  44  44  44  A^     OA 

"        "       "        "        "     83  36 

"        •'       "         "         "     20  48 

"        "       "        "        "     ^80 

"        ••       "        "        ••     $415  24 

he  testified,  among  other  things,  as  follows: 
"I  think  Holt  sold  two  bales  to  the  Bchow 
Bros,  before  he  sold  any  to  the  defendant 
•  •  •  Holt  gathered  the  cotton,  and  car- 
ried It  off,  and  sold  It  without  my  knowing 
anything  about  It  I  was  busy  there  in  the 
store.  I  got  the  rent  from  the  cotton  Holt 
sold  to  Scbow  Bros.  Holt  brought  and  sent  the 
rent  to  me,  and  paid  It  to  me  In  my  place 
of  business.  He  generally  brought  or  sent 
the  rent  to  me  pretty  soon  after  he  sold  the 
cotton.  I  knew  soon  after  he  had  sold  the 
cotton  to  Schow  Bros,  of  its  sale  to  them,  and 
received  the  rent  for  it  from  Holt  I  have 
not  sued  Schow  Bros,  tor  that  cotton.  I 
wanted  to  be  sure  of  my  money  and  they  did 
not  buy  enough  to  pay  this  account  and  I 
wanted  to  sue  the  party  that  bought  the  bulk 
of  It  The  next  cotton  was  sold  to  the  de- 
fendant I  think  some  of  the  cotton  was 
sold  to  the  defendant  in  September.  All  the 
cotton  that  defendant  bought  was  In  the  seed. 
Think  Holt  made  about  20  different  sales  of 
cotton  to  the  defendant  I  received  the  rent 
Holt  paid  me  rent  on  cotton  sold  to  the  de- 
fendant about  20  times.  I  knew  after  Holt 
had  sold  the  cotton  to  defendant,  and  from 
what  he  said  that  he  had  taken  it  to  Valley 
Mills  to  sell.  When  Holt  paid  me  the  rent  I 
knew  he  had  sold  the  cotton.  I  knew  when 
each  successive  sale  was  made  to  the  defend- 
ant by  Holt  bringing  me  the  tickets  for  the 
sales  made  to  the  defendant,  and  knew  from 
that  that  defendant  had  bought  cotton  from 
Holt  The  sales  were  shown  to  have  been 
made  to  defendant  by  their  printed  stationery 
and  tickets  showing  amount  of  sales,  which 
Holt  exhibited  to  me,  showed  the  weights  of 
the  cotton  and  the  prices  paid  for  it,  and  that 
the  sale  was  made  to  the  defendant  I  never 
made  any  express  objections  to  Holfs  mak- 
ing sales  of  the  cotton  at  any  time  prior  to 
the  10th  or  15th  of  October,  and  then  only 
made  my  objection  to  Holt,  and  no  one  else 
was  present  Up  to  the  10th  or  15th  of 
Octot>er  I  made  no  express  objection  to  any 
sales  made  by  Holt,  and  did  not  then  or 
thereafter  notify  the  defendant  that  I  ob- 
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Jected  to  any  sales  made  to  It  by  Holt,  but 
I  did  not  consent  to  any  Bal&  Valley  Mills  Is 
about  9  or  10  miles  from  my  place  of  bnslness 
at  Mosheln,  and  Is  the  railroad  station  to 
which  I  sent  my  wagon  for  freight  dnring  the 
fall  and  winter  of  1902.  I  sent  my  wagon 
during  the  time  the  cotton  was  being 
marketed  to  Valley  Mills  for  frelgbt  and  there 
was  a  dally  mall  between  Valley  Mills  and 
Mosheln,  where  I  live.  I  did  not  notify  the 
defendant  that  I  bad  any  Interest  in  the 
cotton  being  sold  to  them  by  Holt  during  the 
fall  and  winter  of  1902  either  by  letter  or 
otherwise,  and  they  never  notified  me  they 
were  buying  cotton.  I  got  the  rents  ftom  all 
the  cotton  sold  by  Holt  to  the  defendants 
within  a  few  days  after  each  sale  was  made. 

*  *  *  I  did  not  go  to  see  the  defendant 
until  after  the  season  was  over  and  their  gin 
had  been  shut  down'  and  all  the  purchases  of 
the  cotton  which  they  made  had  been  con- 
cluded. Holt  made  bis  objection  to  paying 
the  account  about  the  10th  or  15th  of  October. 
The  dispute  arose  over  hauling  him  water 
and  digging  a  well.  I  did  not  tell  Holt  any- 
thing about  selling  cotton  till  about  the  10th 
or  15tb  of  October,  when  I  forbade  him  selling 
any  more  cotton.  I  did  not  protest  against 
any  sales  he  made  up  to  October  10th  or  15th. 
I  expected  him  to  pay  the  rent  and  the  ad- 
vances. I  do  not  know  that  I  would  have 
questioned  his  authority  to  sell  the  cotton  If 
be  had  paid  me  the  advances  like  he  paid 
the  rent  Do  not  think  I  would  have  done 
so,  because  If  I  bad  gotten  the  money  for  the 
advances,  that  was  all  I  was  entitled  to.  I  do 
not  think  I  went  to  Valley  Mills  during  the 
tifiie  Holt  was  selling  this  cotton.  I  never 
met  any  of  the  parties  connected  with  the  de- 
fendant company  except  a  Mr.  Ellison,  and 
met  blm  after  all  this  cotton  was  bought.  The 
sales  of  cotton  to  the  defendant  extended 
over  a  period  of  more  than  two  months.  They 
extended  from  some  time  in  September  until 
some  time  In  December.  »  •  ♦  Every 
time  he  came  to  me  with  the  money  for  rent  I 
took  It  because  I  thought  I  bad  a  right  to. 

*  *  *  Holt  and  I  had  no  understanding  at 
all  about  selling  the  cotton.  He  Just  gathered 
It  and  sold  it" 

The  foregoing  quotations  are  taken  from 
the  agreed  statement  of  facts  found  In  the 
transcript,  and  we  feel  constrained  to  hold 
that  It  conclusively  appears  from  the  evidence 
as  a  whole  that  appellee's  Hen  was  waived, 
and  that,  therefore,  the  appellant  company 
took  the  cotton  free  therefrom.  While  the 
law  does  not  require  the  landlord  to  go  forth 
and  notify  the  commeroial  world  of  the  ex- 
istence of  his  lien,  he  cannot  impose  upon 
those  purchasing  commodities  in  the  open 
market  by  knowingly  and  continuously  per- 
mitting unauthorized  sales  in  the  proceeds  of 
which  be  participates.  With  the  undisputed 
knowledge  appellee  had  of  the  many  sales 
made  to  appellant  in  this  case,  we  think  the 
receipt  of  a  part  of  each  successive  sale  neces- 
sarily constituted  a  ratification  of  all  such 


sales  and  amounted  in  legal  effect  to  original 
authority  in  the  tenant  to  sell.  To  hold  other- 
wise would  be  to  establish  a  rule  Injuriously 
affecting  trade  and  to  permit  the  commission 
of  wrongs  upon  those  engaged  theroin.  See 
GlUlam  V.  Smither  (Tex.  Civ.  App.)  S3  S.  W. 
985 ;  McCoUum  v.  Wood,  Id.  1087. 

Inasmuch  as  the  case  appears  to  have  been 
fully  developed  and  fairly  submitted  to  the 
jury,  we  conclude  that  it  Is  in  the  Interest 
of  all  parties  that  further  litigation  be  ter- 
minated. It  Is  accordingly  ordered  that  the 
Judgment  be  reversed  and  here  rendered  for 
api)ellant, 

PACIFIC  EXPRESS  OO.   v.   SHIVERS.* 
(Court  of  Civil  Appeals  of  Texas.    Jan.  6,  1906. 
I  Rehearing  Denied  Feb.  S.  1906.) 

1.  Masteb  ard  Servant  —  Nbouokrce — IH- 

JXTBIES  TO    SEBVANT— SUBMISSIOH   TO  JUBT. 

In  an  action  against  an  express  company 
for  injuries  to  an  employ^,  there  was  evidence 
that  plaintiff,  a  member  of  defendant's  truck 
crew,  in  moving  a  heavily  loaded  truck  across 
railroad  tracks  to  defendant's  office,  waa  in- 
jured by  being  struck  by  tlie  tongue  of  the 
truck  suddenly  swerving  to  one  side  as  the 
result  of  one  of  the  wheels  of  the  truck  drop- 
ping into  a  hole  in  the  crossing  over  the  tracks. 
The  truck  was  an  old  one,  and  the  king  lx>lt 
and  axles  were  worn.  Plaintiff  testified  that 
he  had  no  knowledge  of  any  defect  in  the  truck 
or  of  the  existence  of  the  hole,  and  that  he 
had  no  recollection  of  ever  having  used  the 
particular  crossing  before.  Held  to  require  a 
submission  of  the  issues  to  the  jury. 

2.  Same— LiABiLiTT. 

Where  plaintiff,  a  truckman'  of  defendant 
express  company,  was  injured  by  l>eing  struck 
by  the  tongue  of  a  truck,  owing  to  the  wheclB 
of  the  truck  falling  into  a  hole  in  a  crossing 
over  railroad  tracks,  and  it  waa  shown  that  de- 
fendant's agent  directed  the  performance  of 
the  duty  undertaken  by  plaintiff,  and  knew  of 
the  defect  in  the  crossing  before  the  accident 
and  had  complained  thereof  to  the  agents  of 
the  railroad  company,  defendant  was  not  re- 
leased from  liability  by  reason  of  a  contract 
between  it  and  the  railroad  company  under 
which  the  duty  of  keeping  the  premises  in 
repair  devolved  upon  the  latter. 

Appeal  from  District  Court,  Tarrant  Goon- 
ty ;  M.  B.  Smith,  Judge. 

Action  by  J.  W.  Shivers  against  the  Pacific 
Express  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  M.  McCormIck,  for  appellant  R.  Ii. 
Carlock,  for  appellee. 

CONNER,  C.  J.  Appellee,  R.  L.  Shivers. 
as  the  next  friend  of  J.  W.  Shivers,  a  minor. 
Instituted  this  action  In  June,  1904,  to  re- 
cover of  the  appellant  the  sum  of  |2,000  for 
damages  alleged  to  have  been  sustained  by 
said  minor  on  account  of  personal  injuries 
received  by  reason  of  appellant's  negligence^ 
So  far  as  necessary  to  state,  the  negligence 
alleged  was,  in  substance,  that  said  minor 
had  been  put  to  work  In  an  unsafe  place  and 
with  an  unsafe  truck,  without  warning  him 
of  the  dangers  of  bis  employment  It  was 
alleged  that  the  truck,  while  being  pulled  by 

*Wrlt  of  error  denied  by  Supreme  Court  Uarch 
8,19(16. 
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said  minor  over  a  dangerooa  crossing,  was 
oaosed  to  TloIentlT  deflect,  whereby  be  was 
tbrown  with  great  force  and  injured.  The 
aivellant  answered  wltb  a  general  denial, 
pleas  of  contributory  negligence  and  of  aa- 
(omed  risk,  and  specially  that  the  premises 
where  the  minor  was  injnred,  If  at  all,  were 
the  property  of  and  under  the  exclusive  con- 
trol of  the  Texas  ft  Pacific  Railway  Com- 
pany. The  trial  resulted  in  a  verdict  for 
plaintur  for  $500,  In  which  amount  the  Judg- 
ment from  which  this  appeal  has  been  pros- 
ecuted was  entered. 

Nomerous  assignments  of  error  have  been 
presented,  but  none  of  them,  we  think,  re- 
quire discussion  save  thofie  which  involve  a 
determination  of  the  Bufflclency  of  the  evl- 
dmoe  to  sustain  the  verdict,  and  also  per- 
haps one  other.  Involving  the  court's  ruling 
upon  the  evidence.  Briefly  stated,  the  evi- 
dence tends  to  show:  That  J.  W.  Shivers 
was  a  minor  between  16  and  17  years  old. 
That  at  the  time  of  his  injuries  he  was  em- 
Idoyed  by  the  appellant  company  as  a  mem- 
ber of  what  is  designated  a  truck  crew  at 
the  Union  Station  of  the  Texas  ft  Paclflc 
Railway  Company  in  the  city  of  Ft  Worth, 
Tex.  That  extending  in  an  easterly  dtrec- 
tlon  from  the  depot  there  were  some  four  or 
Are  tracks.  Across  these  tracks,  extending 
north  and  Bonth,  were  at  intervals  paved 
(Tossings.  On  the  occasion  in  question,  J. 
W.  Shivers,  together  with  two  other  employ- 
(*,  was  engaged  in  moving  a  heavily  loaded 
truck  from  a  tfaln  on  the  south  track  across 
to  the  appellant  company's  office,  situated  on 
the  north  of  all  the  tracks.  The  crossing 
pavement,  or  place  where  the  work  was  be- 
ing conducted,  was  intended  to  be  on  a 
lerel  with  the  top  of  the  rails;  but,  owing 
to  the  fact  that  several  bricks  lying  length- 
wise with  the  track  had  been  removed,  a 
bole  several  Inches  wide,  deep,  and  long  ex- 
isted, and  while  J.  W.  Shivers  was  pulling 
or  guiding  the  tongue,  and  the  others  were 
poshing  said  truck  over  this  crossing,  one  of 
the  fore  wheels  dropped  Into  the  depression 
described,  causing  the  tongue  of  the  truck 
to  suddenly  swerve  to  one  side,  knock  said 
minor  down,  break  his  atyn,  and  Injure  him. 
There  was  also  evidence  tending  to  show  that 
the  truck  was  an  old  one ;  that  the  kingbolt 
and  axles  were  worn,  whereby  the  horizontal 
motion  of  the  tongue  was  increased.  J.  W. 
Shivers  testified  to  several  months'  experi- 
ence In  this  kind  of  work,  but  denied  knowl- 
edge of  any  defect  In  the  truck,  and  denied 
having  noticed  the  hole  or  depression  named, 
tad  denied  recollection  of  ever  having  used 
the  particular  crossing  before.  The  evi- 
dence, we  think,  required  of  the  court  a 
sabmlsslon  of  the  issues  to  the  Jury.  While 
there  was  evidence  tending  to  support  ap- 
T'eHanf  8  pleas  of  contributory  negligence  and 
If  assumed  risk,  it  was  as  a  whole  conflict- 
ing, and  the  Issues  thereby  presented  were 
oot  only  for  the  Jury,  but  also  sufficient  to 
rapport  the  Jury's  finding  In  appellee's  favor 


on  such  Issues.  Appellant's  peremptory  In- 
stmctlon  to  find  for  it  was  therefore  properly 
refused. 

Complaint  Is  also  made  of  the  action  of 
the  court  in  withdrawing  the  contract  be- 
tween the  appellant  company  and  the  Texas 
ft  Paclflc  Railway*  Company.  By  this  con- 
tract appellant  sought  to  show  that  the  duty 
of  keeping  in  repair  the  premises  in  ques- 
tion devolved  upon  the  Texas  ft  Paclflc  Ball- 
way  Company  and  not  upon  appellant;  but 
we  are  of  the  opinion  that  appellant  can  not 
thus  be  relieved  of  the  duty  of  exercising 
ordinary  care  to  provide  a  safe  place  at 
which  it  places  Its  employes  to  labor.  It 
was  shown  that  appellant's  agent  having 
power  to  employ  and  discbarge  servants  di- 
rected the  performance  of  the  duty  rmdertak- 
en  In  this  Instance;  that  be  at  least  knew 
of  the  defect  in  the  crossing  which  resulted 
in  the  Injury  for  some  time  before  the  ac- 
cident and  had  complained  thereof  to  the 
agents  of  the  railway  company ;  and  it  seems 
quite  obvious  that  appellant's  reliance  upon 
the  Texas  ft  Pacific  Railway  Company  was 
at  its  own  peril.  See  Railway  Go.  v.  De- 
laney,  22  Tex.  Civ.  Appt  427,  55  S.  W.  638; 
Railroad  Co.  v.  Rhodes,  80  S.  W.  869,  10  Tex. 
Ct.  Rep.  205;  T.  ft  P.  Ry.  Co.  v.  Fenwlck 
(Tex.  Civ.  App.)  78  S.  W.  648;  Mo.  Pac.  Co. 
V.  Jones,  75  Tex.  158,  12  S.  W.  972,  16  Am. 
St  Rep.  879. 

The  charges  given  and  refused  have  been 
examined,  but  we  find  no  material  error  in 
respect  thereto  as  urged ;  and,  believing  that 
the  evidence  fully  supports  the  material  al- 
legations of  plaintiff's  petition,  the  Judgment 
is  In  all  things  affirmed. 


BVANS  V.  JACKSON  et  at* 

(Court   of   Civil    Apneals   of   Texas.    Jan.   6, 
1906.    Rehearing  Denied  Feb.  3,  1906.) 

1.  Appeal — Absionmerts  or  Ebboh— Specifi- 
cation—Mui-TirAMousNiss — CONSIDEBATION. 

Under  rules  for  Courts  of  Civil  Appeals, 
Nos.  24,  25,  and  26  (67  S.  W.  iv),  requiring 
assignments  of  error  to  distinctly  specify  the 
grounds  of  error  relied  on,  and  providing  that 
assignments  expressed  only  in  such  general 
terms  as  that  the  court  erred  in  its  rulings  up- 
on the  pleadings,  when  there  are  more  than  one, 
etc.,  without  identifying  the  proceeding,  will 
not  constitute  a  compliance  with  the  statute, 
assignments     of    error,     raising    four    distinct 

?[uestions  of  law,  and  asking  a  reversal  of  the 
udgment  because  of  the  undisputed  facts,  be- 
cause of  the  court's  finding  on  a  ulea  of  the 
five  and  ten  years'  statutes  of  limitations,  and 
of  a  finding  on  the  plea  of  laches  and  stale  de- 
mand, were,  wbettier  considered  as  a  group  of 
assignments,  or  as  a  single  assignment,  multi- 
farious, and  too  general  to  be  considered. 

[Ed.   Note. — For   cases   in   point,    see   vol.   8, 
Cent  Dig.  Appeal  and  Error,  fi  8028-3030.] 

2.  Limitation  of  Actions  —  Plea  —  Suffi- 

OlENCy. 

In  an  action  on  a  note,  given  in  part  pay- 
ment for  land,  and  asstmied  by  one  of  defend- 
ants on  purchasing  from  the  vendee  of  the 
land,  an  answer  alleging :  "For  answer  the  de- 
fendants  allege,  and  plead  aa  a  complete  bat  to 

•Writ  of  error  denied  bj  Supreme  Court  March 
8,  190«. 
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plaintlff*8  recovery,  that,  as  appears  from  the 
petition  of,"  etc.,  "the  last  of  said  installments 
and  the  final  maturity  of  all  of  said  indebted* 
neas  fell  on  February  18,  1884,"  etc.;  "that 
more  than  four  years  have  elapsed  since  the 
accrual  of  the  cause  of  action  on  said  assump- 
tion (of  the  indebtedness)  by  defendant,  •  *  • 
and  on  said  note  or  notes- themselves,  prior  to 
the  institution  of  tiiis  suit" — was  a  sufficient 
plea  of  the  statute,  even  as  against  an  exception 
thereto  for  insuffidency. 
&  Ltmitation  of  Aotions— Bills  and  Notes 

— BVIDENCB— SniTICIEHOT. 

In  an  action  on  a  note,  evidence  held  suffi- 
dent  to  sustain  a  judgment  for  defendants 
based  on  the  five  and  ten  years'  statutes  of 
limitations. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; M.  B.  Smith,  Judge. 

Acti(m  by  William  Evans  against  J.  M. 
Jackson  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Robt  O.  Johnson,  for  appellant  Q.  T. 
Moreland,  for  appellees. 

SPEER,  J.  This  suit  was  filed  by  Sam 
Evans,  as  plaintiff,  to  recover  from  J.  M. 
Jackson  and  B.  F.  Sprinkle  upon  a  note  for 
the  sum  of  $225,  dated  October  30,  1883, 
executed  by  said  Jackson,  payable  to  said 
Evans,  for  a  part  of  the  purchase  price  of  a 
lot  in  the  city  of  Ft  Worth,  and  secured  by 
an  express  vendor's  lieu  on  such  lot.  The 
lot  was  conveyed  by  Jackson  to  defendant 
B.  F.  Sprinkle  on  February  16,  1884,  who 
assumed  the  payment  of  the  note.  The 
petition  sought  a  foreclosure  of  the  vendor's 
lien.  Sam  Evans  died  pending  the  suit,  and 
William  Evans  was  properly  substituted  as 
plaintiff  in  the  action;  he  being  an  heir  of 
Sam  Evans,  and  the  other  heirs  having  as- 
signed to  him  all  their  interest  in  the  note 
and  land  securing  the  same.  The  defendants 
pleaded  the  statute  of  four  years'  limitation 
to  the  note  sued  on.  Plaintiff  then  prayed 
for  the  recovery  of  the  land,  and  the  defend- 
ants pleaded  the  five  and  ten  years'  statutes 
of  limitations,  stale  demand  and  laches,  im- 
provements made  by  Sprinkle  in  good  faith, 
estoppel  of  plaintiff  to  assert  his  title,  and 
not  guilty.  There  were  other  issues  tender- 
ed by  the  pleadings,  but  in  the  view  we  take 
of  the  case  they  need  not  be  here  stated. 
The  case  was  tried  by  the  court  without  a 
Jury,  and  a  Judgment  rendered  in  favor  of 
the  defendants,  from  which  this  appeal  Is 
prosecuted.  '' 

Appellant  submits  first  the  following  as- 
signment or  group  of  assignments  of  error: 

"Third,  fourth,  fifth,  and  sixth  assignments 
of  error : 

"(3)  The  court  erred  In  refusing  to  render 
Judgment  for  plaintiff  for  the  lot  in  controver- 
sy, and  in  rendering  judgment  for  defendant, 
because  the  undisputed  facts  are:  (1)  That 
Evans  sold  the  lot  to  Jackson  and  reserved 
in  his  deed  an  express  vendor's  lien  on  the 
lot  to  secure  the  payment  of  unpaid  pur- 
chase money;  (2)  That  Sprinkle,  in  his  pur- 
chase of  the  lot  from  Jackson,  expressly  as- 


sumed the  payment  of  the  unpaid  purchase 
money;  (8)  that  said  purchase  money  has  nev- 
er been  paid;  (4)  that,  when  sued  herein  for 
the  unpaid  purchase  money  and  to  foreclose 
the  lien,  defendants  repudiated  the  debt,  at- 
tempting to  plead  limitation  against  the  note, 
and  set  up  hostile  title  in  themselves  to  the 
lot;  (5)  that  plaintiff  only  disaffirmed  the  sale 
to  defendants  and  set  up  his  superior  title 
to  the  lot  when  forced  thereto  by  defendants' 
said  pleas;  and  (6)  the  statement  of  facts 
discloses  no  previous  repudiation  by  defend- 
ants of  plaintiff's  or  his  ancestor's  title  to  the 
lot  of  which  they  had  knowledge,  or  of  which 
they  were  put  on  notice. 

"(4)  The  court  erred  in  sustaining  defend- 
ant's plea  of  the  five-year  statute  of  liujlta- 
tion  to  plaintiff's  suit  for  the  lot 

"(5)  The  court  erred  in  sustaining  defend- 
ants' plea  of  the  10-year  statute  of  limitation 
to  plaintiff's  suit  for  the  lot 

"(6)  The  court  erred  in  sustaining  the  de- 
fendants' plea  of  laches  and  stale  demand, 
either  against  his  (plaintUTs)  money  demand 
or  bis  suit  for  the  lot 

"These  assignments  are  each  a  proposition 
and  will  be  considered  together. 

"Additional  propositions : 

"(1)  Limitation  does  not  run  in  favor  of  a 
vendee  against  his  vendor,  where  an  expres.s 
lien  is  retained  in  the  deed  to  secure  unpaid 
purchase  money,  and  the  purchase  money  is  un- 
paid, until  the  vendee  repudiates  his  vendor's 
title,  and  the  vendor  has  notice  of  the  repudi- 
ation. 

"(2)  If,  after  suit  by  a  vendor  of  land  to 
recover  the  unpaid  purchase  price  stipulated 
In  an  executory  contract  of  sale,  the  vendee 
repudiates  his  liability  under  the  contract, 
as  by  pleading  the  statute  of  limitation  to 
the  debt,  the  right  of  the  vendor  to  recover 
the  land  revives. 

"(3)  The  principles  of  stale  demand  and 
laches  do  not  operate  against  plaintiff's  legal 
title  to  the  lot 

"(4)  Mere  lapse  of  time  does  not  create 
the  presumption  that  plaintiff  has  parted 
with  his  legal  title  to  the  lot  nor  does  It 
create  an  equitable  title  in  defendants. 

"(5)  The  r^ristration  of  the  deed  from 
Huffman  to  Sprinkle  did  not  put  Evans  on 
notice  of  said  deed. 

"Statement : 

"In  1883  Evans  conveyed  the  lot  to  Jack- 
son, who  gave  the  notes  sued  on  for  a  part 
of  the  purchase  price;  the  deed  reserving  the 
express  vendor's  lien.  The  notes  have  never 
been  paid.  In  1884  Sprinkle  bout^t  the  lot 
from  Jackson  and  assumed  the  payment  of 
the  notes.  Since  that  time  Sprinkle's  pos- 
session thus  acquired  has  been  oontlnuons. 
Being  sued  on  the  notes,  aud  to  foreclose  the 
lien,  defendants  pleaded  the  statute  of  limi- 
tations to  the  notes,  or  attempting  to  do  so, 
and  set  up  title  to  the  lot  in  themselves  su- 
perior to  plaintiff's  title.  No  act  of  repudia- 
tion of  plnintifTs  superior  title  by  defendants 
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kntq^  to  tbfr  Mttiie  «f  plaltttUt  of  Baia 
EraBB  prtor  to  «ald  plea  appears  in  tbe  evi- 
dence. Plaintiff  aaaerted  his  superior  tlHe 
vhea  confttmted  wltli  flefendanfs  cMm  df 
absolnta  ownetBblp  and'  attettapted  plea  ot 
Rmttatloim.  (See  statement  of  tsctXa  proved.)" 
Wtiether  thts  be  considered  as  a  single 
anslpuiMat  of  error,  or  as  a  gronp  of  as- 
Blgmnents,  clearly  the  Same  is  in  palpftbTe 
violation  of  tbe  rales  for  briefing  eases,  and 
cannot  tie  considered  by  ns.  In  cases  snb- 
mltted  to  tbe  }ndge  npon  tbe  law  and  facts, 
tlie  assignments  of  error  are  to  be  governed  by 
tbe  same  mles  as  fat  otber  cases  (rale  2T; 
67  S.  W.  XV).  and  tbe  courts  have  uniformly 
held  that  an  asSlgnmont  rMslng  two  or  more 
distinct  questions  of  law  Is  not  that  jdlattnct 
fipecification  of  error  contemplated  by  rules 
Zi,  25,  and  2&  Treated  as  a  single  assign- 
ment, as  we  think  It  should  be,  this  as- 
glgjuueat  raises  at  least  four  distinct  ques- 
tions ot  law,  and  Is  therefore  multlfaxiQus. 
By  It  we  are  asked  to  reverse  the  court's 
Judgment  because  of  tbe  undisputed  facts, 
to  consider  his  finding  upon  the  plea  of 
five  years'  statute  of  limitations,  to  consider 
Ms  finding  upon  the  plea  of  the.  ten  years' 
^tatnte  of  limitations,  and,  finally,  to  con- 
sider his  finding  on  the  .plea  of  laches  aqd 
stale  demand.  This  involves  the  whole  ca^e 
and  would  require  an  examination  of  the 
entire  recMid.  See  City  of  San  Antonio  v. 
Talerico,  81  &  W.  518,  10  Tex.  Ct  Rep.  330; 
Cammack  v.  Rogers,  73  S.  W.  7&S,  7 
Tex.  Ct  Rep.  2U;  Land  O  v.  McCle^ 
land  Broe„  86  Tex.  187,  23  S.  W.  576, 
1100,  22  I^  R.  A.  105;  King  v.  Battaglia, 
M  S.  W.  839,  12  Tex.  Ct,  Rep.  62;  Cht 
cago,  R.  I.  &  T.  Ry.  Co.  v  Oin,  84  S.  W. 
683.  12  Tex.  Ct  R^  4;  Western  Union 
TeL  (?o.  V.  W^Ier,  84  S.  W.  685,  12  Tex.  Ct 
Bq>.  14;  Bell  V.  Bates.  81  S.  W.  551,  10  Tex. 
Ct  R^.  625;  C  BL  &  8.  A.  Ry.  Ca  v.  Falea. 

77  S.  W.  234,  8  Tex.  Ct.  Rep.  629;  Cocbraa 
V.  Siegfried,  75  S.  W.  642,  7  Tex.  Ot  Rep. 
MS:  Kouston  &  T.  C.  By.  Co.  v,  De  Beriy, 

78  S.  W.  786,  8  Tex.  Ct  Rep.  896;  Wella  v. 
Houston  (Tex.  Civ.  App.)  69  S.  W<  183 ;  Aberr 
nathy  v.  Southern  Rock  Island  Plow  Co.  (Tex. 
ClT.  App.)  62  8.  W.  786;  International  &  O. 
N.  Ry.  Co.  V.  True  (Tex.  Civ.  App.)  57  S.  W. 
9TT;  Wise  County  Natl.  Bank  v.  a  D.  Gates 
et  al..  No.  4,598  this  court.  In  case  last  cited, 
which  was  marked  "Not  to  be  re^jorted,"  In 
which  ft  writ  of  error  was  refused,  we  held 
the  following  assignment  to  be  too  general: 
"The  court  erred  In  sustaining  the  defend- 
ants' pleas  of  usury,  because  there  was  a 
fatal  variance  between  the  evidence  offered 
to  support  the  plea  of  osory;  and,  second, 
because  the  case  as  pleaded  was  not  proven." 
The  proposition  thereunder  was:.  "The  de- 
fense of  usury  as  pleaded  by  the  defendants 
was  not  proven,  and  therefore  ^e  court 
sbonld  bare  found  for  the  plaintiff."  This 
tsRignment  Is  probably  more  specific  than 
either  the  fourth,  flftb,  or  ipixtb  ot,  tlie  group 
under  consideration. 

sas.w.— 4 


The  only  remaining  assignments  are.  the 
first  and  second,  which  question  the.  snf- 
flciency  of  appellee's  plea  of  the  statute  of 
limitations  in  bar  of  a  recovery  on  the  note. 
The  point  is  that  the  plea  nowhere  specifical- 
ly declares  that  the  statute  of  limitation  is 
Invoked  as  a  defense  in  the  case.  This  con- 
tention, however,  Is  untenable  fbr  the  an- 
swer does  allege:  "For  answer  the  defend- 
ants allege  and  show,  and  would  plead  as  a 
complete  bar  to  plaintiff's  recovery  herein, 
that,  as  appears  from  said  petition  of  Sam 
Evans,  *  *  *  tbe  last  of  said  install- 
ments and  the  final  maturity. of  all  of  said 
Indebtedness  fell  on  February  18.  1884. 
♦  *  •  That  more  than  four  years  have 
elapsed  since  the  accrual  of -the  «au8e-of  ac- 
tion on  said  assumption  by  defendant  Sprin- 
kle, and  on  said  note  or  qotes  themselves, 
prior  to  the  institution  of  this  suit  *  *  ••• 
This  we  take  to  be  a  sofflcient  plea  of  tbe 
statute,  even  as  against  appellant's  exception 
for  insufficiency. 

There  is  no  error  apparent  of  rec«rd  for 
which  the  case  should  be  reversed.  Indeet, 
A  .coasIdaratiAu.  ot  tbe  merits  of  the  case 
would  compel  us  to  hold  tli&t  the  court's 
Judtment  finds  suflteient  aopport  in  tlie  evi- 
dence upon  both  the  issues  of  five  and.  ten 
years'  limitations.  While  appellees  entered 
under  the  deed  from  Sam  Evans,  they,  never- 
theless, subsequently  purchased  what  they 
considered  a  superior  title,  and  pieced  the 
same  on  record,  f  r^m  which  time  the  holding 
and  possession,  as  the  evidence  indicates, 
have  been  under  this  deed.  All  taxes  have 
been  paid.  More  than  10  years  elapsed  pri- 
or to  tbe  institution  of  this  suit  There  is 
evidence  tending  to  show  repudiation  of  the 
Evans  title.  The  suit  by  Hufl^an  against 
Evans  and  Sprinkle,  the  deed  from  Huffman 
to  Sprinkle  made  pending  tlmt  suit  and  the 
long  lapse  of  time  thereafter  before  the  inr 
stltution  of  this  suit,  during  all.  of  which  time 
no  payments  were  made  to  Evans  an^  none 
demanded,  tend  to  show  not  only  that 
Sprinkle  repudiated  tbe  Evans  title,  but  that 
Evans  had  notice  thereof. 

The  judgment  la  therefoi!«  affirmed. 


JOHNSTON  et  aL  t.  FBASBB  «t  aL* 

(Court  of  Civil  Appeals  of  Texas.    Jan  17,  190& 
Rehearing  Denied  Feb.  14,  1906.) 

1.  Pleading— GB08a-CoifFi.AiRT  —  Procbsb— 
Sebvice  —  Pkbsons  to  9x  Sxbvkd  —  Copb- 
fkndajits. 

Where  a  defendant  was  not  cited  to  answer 
his  codefendantB*  cross^ction,  and  never  ap- 
peared, answered,  nor  paid  any  attention  there- 
to, matters  involved  in  such  croas-action  couU 
not  be  submitted  to  the  jury. 

fBd.  Note.^-For  oases  in  itolnt,  see  vol.  89, 
Ctent  Dig.  Pleading,  )  801.] 

2.  Tbiai.— BuBvnsstow  on  Speciax.  Issues— 
Nbobssitt  or  Rxquebt. 

Where  parties  requested  the  ooort  to  aniMnit 
the.  case  on  special  issues,  they  should  have  itr«- 
pared  and  requested  an  appropriate  charge  sub- 

I      *WrU  ot  error  denied  by  Supreme  Court  March 
22,  1908. 
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mitUng  the  issues  which  they  deemed  essential, 
and  having  failed  to  do  so,  issues  not  submitted, 
should  if  essential,  be  resolved  in  favor  of  the 
judgment. 

3.  HoMESTXAD— Sales— liEOAi^mr. 

A  homestead  is  subject  to  an  actual  bona 
fide  sale,  and  when  such  a  sale  is  made,  and  evi- 
denced by  a  proper  deed,  duly  acknowledged,  it 
is  as  effective  as  a  sale  and  conveyance  of  any 
other  property. 

[Ed.  Note. — For  cases  In  point,  see  voL  25, 
Gent.  Dig.  Homestead,  Sf  176,  179.] 

4.  Appeai.  —  Bbiefs  —  Necessity  op  Statk- 

UENTS. 

An  assignment  of  error  will  not  be  consid- 
ered where  no  statement  is  subjoined  to  the  prop- 
osition under  it  in  appellants'  brief,  as  required 
by  Court  of  Appeals  Rule  31  (67  8.  W.  zvi). 

5.  Sake— Harulesb    Ekbob— Auenduent    of 
Judgment. 

Since  Rev.  St  1895,  art.  1341,  requires  the 
officer  executing  an  order  of  sale  under  a  fore- 
closure judgment  to  place  the  purchaser  in  pos- 
session within  30  days  after  the  day  of  sale,  an 
amendment  of  a  judgment  of  foreclosure  made 
at  a  subsequent  term,  so  as  to  add  a  direction 
requiring  the  officer  to  place  the  purchaser  in 
possession   was  not  prejudicial   to   defendants. 

Appeal  from  District  Court  Bexar  County ; 
J.  L.  Camp,  Judge. 

Action  by  John  A.  Fraser  and  others 
against  George  A.  Johnston  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

L.  B.  Camp,  for  appellants.  F.  C.  Davis 
and  Mason  Williams,  for  appellees. 

NEILL,  J.  This  suit  was  brought  by  John 
A.  Fraser  against  John  V.  Spring,  Sr.,  and 
O.  A.  Johnston  and  his  wife  Annie  C,  to  re- 
cover on  the  promissory  note,  and  to  fore- 
close a  vendor's  lien  on  the  property  for 
which  It  was  given,  described  in  our  conclu- 
sions of  fact. 

The  defendants  Johnston  and  wife  answer- 
ed that  at  the  time  the  note  was  executed 
the  premises  upon  which  the  alleged  lien  is 
claimed  was  their  homestead,  that  the  sale 
of  the  premises  was  not  real,  but  simulated, 
and  made  for  the  purpose  of  allowing  Johns- 
ton to  negotiate  the  note  and  raise  money 
thereon ;  that  though  the  deed  made  by  them 
to  Spring  recites  a  cash  consideration  of 
$2,000,  no  consideration  whatever,  save  the 
note,  was  paid  or  given;  that  the  plaintiff 
Fraser  at  the  time  he  purchased  the  note 
knew  that  the  premises  upon  which  it  recites 
a  vendor's  lien  were  defendants'  homestead 
and  the  pretended  sale  thereof  fictitious. 
The  answer  closed  with  a  prayer  that  their 
deed  to  Spring  and  purported  vendor's  lien 
be  canceled;  and,  in  the  alternative,  should 
it  be  held  that  the  note  constitutes  a  valid 
lien  on  the  premises,  for  a  judgment  against 
Spring  for  the  $2,000  recited  In  the  deed  as 
having  been  paid  them.  Spring  filed  no  an- 
swer to  plaintiffs'  petition,  was  not  served 
with  citation  of  Johnson's  cross-action 
against  blm,  nor  did  he  appear  or  answer 
thereto.  The  case,  as  between  plaintiffs  and 
Johnston  and  wife,  was,  upon  the  request  of 
Johnston,  submitted  to  the  Jury  upon  special 


Issues.  After  the  verdict  Judgment  was  ren- 
dered against  defendant,  John  V.  Spring,  Sr., 
and  George  A.  Johnston  for  the  amount  due 
on  the  note,  and  the  vendor's  Hen  on  the 
premises  as  against  all  the  defendants,  fore- 
closed, and  the  property  ordered  sold  to 
satisfy  the  judgment  No  specific  directions, 
however,  were  given  In  the  judgment  re- 
quiring the  sheriff  or  other  officer  executing 
the  order  of  sale  to  place  the  purchaser  of 
the  property  sold  thereunder  In  possession 
thereof.  But  upon  motion,  which  appellants 
appeared  and  answered,  a  writ  of  possession 
was  awarded  at  a  subsequent  time  of  the 
court 

Conclusions  of  Fact 

On  the  8d  day  of  April,  1003,  John  V. 
Spring,  Sr.,  executed  and  delivered  his  prom- 
issory note  for  $3,000,  due  12  months  &ttet 
date,  payable  to  the  order  of  George  A.  Johns- 
ton and  Aimie  C.  Johnston,  with  Interest  at 
the  rate  of  8  per  cent,  per  annum  from  date, 
payable  semiannually,  providing  If  any  the 
deferred  payments  of  Interest  were  not  paid 
when  due  the  note  should  become  due  and 
payable  at  the  option  of  the  owner  thereof, 
and  In  case  default  was  made  In  payment 
and  the  institution  of  judicial  proceedings 
to  collect  that  10  per  cent  on  amount  should 
be  added  as  attorney's  fees.  Said  note  was 
given  as  a  part  of  the  purchase  money  for 
the  premises  described  in  plaintiffs'  petition, 
and  recites  a  vendor's  lien  is  retained  to 
secure  its  payment  It  was  transferred  by 
the  payees  for  value  before  maturity,  and 
this  suit  was  brought  after,  by  its  terms,  it 
became  due.  The  jury  found,  upon  a  special 
Issue  submitted  by  the  court,  that  at  the  time 
of  the  execution  by  Johnston  and  wife  to  J. 
V.  Spring  of  the  deed  to  the  property  for 
which  the  note  was  given,  the  Intention  of 
the  parties  was  that  the  conveyance  should 
be  a  bona  fide  sale  of  the  property,  intend- 
ing by  the  deed  to  convey  the  title  thereof 
to  Spring.  As  this  finding  of  the  jury  Is  not 
excepted  to,  and  no  assignment  of  error  is 
predicated  upon  it,  it  will  be  deemed  ccm- 
cluslve  of  the  facts  so  determined. 

Conclusions  of  Law. 

1.  The  first  assignment  insistea  upon  In- 
volves the  novel  proposition  that  in  event  of  a 
finding  by  a  jury  a  sale  of  a  homestead  claim- 
ed by  the  vendor  to  be  fictitious  and  simulated 
was  actually  and  bona  fide  made  with  the 
intention  of  conferring  titie,  the  vendor  can 
recover  of  their  vendee  the  amount  of  the 
cash  consideration  expressed  in  the  deed,  if 
not  actually  paid,  though  It  was  the  Intention 
by  all  the  parties  to  the  deed  at  the  time  it 
was  executed  that  the  expression  of  such  con- 
sideration was  merely  for  the  purpose  of  bet- 
ter enabling  the  vendor  to  negotiate  a  ven- 
dor's lien  note  made  him  by  his  vendee  for  the 
land,  which  was  the  real  and  only  considera- 
tion for  the  sale,  when  it  was  never  contem- 
plated by  the  parties  that  the  expressed  cash 
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coQBlderatlon  should  be  paid.  As  InterestlnK 
as  this  proposition  may  be,  we  are  not  per- 
mitted. In  view  of  the  record  before  us,  to 
pass  npon  It ;  for  the  reason  that  the  def end- 
aat  John  Y.  Spring,  Sr.,  was  not  dted  to 
uswer  appellants'  cross-bill,  from  which  the 
IHt>po8ltion  contended  for  was  evolved;  and, 
not  being  cited,  he  never  appeared,  answered, 
nor  paid  any  attention  to  it  Therefore  It 
would  have  been  error  for  the  court  to  have 
snbmltted  tbe  matters  Involved  In  appellants' 
cToes-biU  against  Spring  to  the  Jury.  Harris 
T.  Schllnke.  95  Tex.  88,  6S  S.  W.  172. 

2.  The  next  assignment  of  error  complains 
that  the  court  erred  in  not  submitting  to  the 
Jury  a  general  charge  defining  a  homestead. 
The  appellants,  having  requested  the  court 
to  submit  the  case  on  special  issues,  should. 
If  they  deemed  a  submission  of  the  Issue  of 
homestead  essential,  have  prepared  and  re> 
quested  an  appropriate  charge  submitting 
such  Issue.  Having  failed  to  do  this,  such 
lisne.  If  an  essential  one,  must  be  resolved  In 
favor  of  the  judgment  Breneman  v.  Mayer, 
34  Tex.  Civ.  App.  164,  58  S.  W.  726.  In  view 
ct  tbe  uncontroverted  finding  of  the  Jury, 
it  would  seem  that  the  omission  of  the  issue 
could  not  have  prejudiced  appellants,  for 
nch  Issue  would  have  only  become  material 
In  the  event  of  a  Sending  that  the  sale  was 
fictitious  and  simulated;  because  a  home- 
stead is  subject  to  an  actual  bona  fide  sale, 
and  when  such  a  sale  Is  made  and  evidenced 
by  a  proper  deed  duly  acknowledged  It  is 
IS  effective  as  a  sale  and  conveyance  of  any 
other  property. 

S.  Tbe  fifth  assignment  of  error  will  not  be 
considered,  because  there  Is  no  statement 
sDdi  as  Is  required  by  rule  81  of  this  court 
(67  8.  W.  XTi).  subjoined  to  the  proposition 
under  it  in  appellants'  brief. 

4.  Since,  under  article  1341,  Rev.  St  1895, 
the  sheriff  or  other  officer  executing  an  order 
of  sale  provided  for  in  Judgments  foreclosing 
liens  is  required  to  place  the  purchaser  of  the 
property  sold  under  such  order  In  possession 
thereof  within  30  days  after  the  day  of  sale, 
tbe  appellants  were  not  prejudiced  by  the 
imendment  of  the  Judgment  at  a  subsequent 
term  expressly  directing  what  was  otherwise 
clearly  Implied  by  the  Judgment 

There  Is  no  error  assigned  requiring  a  re- 
Twsal  of  the  judgment  and  it  is  affirmed. 


KINO  V.  D.  SULLIVAN  ft  CO. 

(Ooart  of  Civil   Appeals   of  Texas.    Jan.    17, 
190&    Behcaring  Denied  Feb.  14,  1906.) 

1.  MAUCIOU0    Psosxounoii  —  Bankbuftot 
PsocxKDinos. 

Hm  malicious  institution  of  proceedinra, 
without  probable  cause,  to  have  a  person  de- 
dued  a  bankrupt  is  actionable. 

(Bd.  Note. — ^For  eases  in  pobit  see  vol.  S3, 
Cat  Dig.  Malicious  Prosecution,  |  6.] 

2,  PixoaKB— Saix— Good  FArrH. 

The  pledgee  of  commercial  paper  taking  it 
u  collateral  with  power  to  sell,  and  right  of 
ur  member  ot  the  pledgee's  firm  to  buy,  is  a 


trustee  for  the  pledgw,  and  having  made  sneh 
sale  to  a  member  of  his  firm  for  leas  than  the 
value  of  the  paper,  liag  the  burden  of  showing 
that  he  exercised  at  least  ordinary  care  and 
diligence  to  get  the  best  price. 
3.  Covenants— Wabsantt  or  Titlb— Daua- 

OEB  FOB  BSEAOH. 

Defendant  having  given  security  Including 
a  mortgage  on  land,  for  his  debt  to  plaintiffs, 
executed  a  warranty  deed  of  the  land  to  thea, 
at  a  certain  valuation,  giving  a  note  for  the 
balance  of  the  debt  plalntifb  at  the  same  time 
executing  a  contract  putting  a  price  on  eadi 
piece  01  tbe  land,  which  gave  defendant  the 
privilege  of  gelling  the  property  at  any  time 
within  two  years,  he  to  have  whatever  he  should 
obtain  for  it  above  his  said  Indebtedness.  De- 
fendant's title  to  certain  of  the  land  was  simply 
a  location  on  public  land,  and  by  the  contract 
It  was  stipulated  that  he  should  obtain  patent 
therefor,  and  failing  to  do  so  should  pay  plain- 
tiffs $1,000,  the  price  of  such  land  fixed  by 
the  contract  Six  months  before  expressioB 
of  the  contract,  defendant  having  failed  so  to  do, 
plaintiffs  obtamed  said  patent.  Beld,  that  de- 
fendant's liability  for  breach  of  his  warraaty 
of  title  was  the  cost  and  expense  incurred  by 
plaintiffs  in  getting  the  patent,  he  being  en- 
titled to  be  credited  on  his  indebtedness  with 
what  be  could  have  sold  the  land  for  duriag 
the  two  years,  in  excess  of  $1,000,  less  snca 
cost  and  expenses  of  plaintiff. 

Appeal  from  District  Court  Bexar  County; 
J.  L.  Camp,  Judge. 

Action  by  D.  Sullivan  ft  Co.  against  W.  W. 
King.  Judgment  for  plaintiffs.  Defendant 
appeals.    Reversed. 

.  Newton  ft  Ward,  for  appellant  Ogden  ft 
Brooks,  J.  G.  Sullivan,  and  Wm.  Aubrey,  for 
appellees. 

NBILLk  X  This  suit  was  brought  by  D. 
Sullivan  ft  Co.  against  W.  W.  King  to  re- 
cover $2,124.38,  an  alleged  balance  due  on  a 
certain  promissory  note,  and  the  further  sum 
of  $1,000  damages  for  an  alleged  breach  of 
warranty  in  the  sale  of  certain  lands. 

The  defendant  answered  by  a  general  de- 
murrer and  general  denial,  and  pleaded  in  re- 
convention $25,000  actual  and  $10,000  exemp- 
lary damages  alleged  to  have  accrued  from 
plaintiffs'  wrongful  and  malicious  instita- 
tion,  without  probable  cause,  of  bankruptcy 
proceedings  against  him  In  the  United  States 
District  Court  at  San  Antonio.  He  alt» 
pleaded  in  reconvention  tbe  sum  of  $4,071  al- 
leged due  him  by  reason  of  an  agreement  be- 
tween the  parties  to  the  effect  that  after  the 
sale  of  certain  lands  conveyed  by  defendant 
to  plaintiffs,  he  was  to  have  the  balance  of  tbe 
proceeds  of  the  sale  to  be  made  thereof 
by  plaintiffs,  after  appropriating  sufficient 
amotmt  thereof  to  the  payment  of  certain 
indebtedness  due  by  Iiim  to  them.  A  general 
demurrer  Imvlng  been  sustained  to  defend- 
ant's plea  in  reconvention  against  plaintUCa 
for  instituting  tbe  alleged  proceedings  in 
bankruptcy,  the  case  was  tried  before  a  jury 
and  the  trial  resulted  in  a  verdict  In  favor 
of  plalntlfEs  for  $4,269,  upon  which  a  re- 
mittitur of  $400  was  entered  after  hearing 
of  the  motion  for  new  trial,  and  final  Judg- 
ment entered  for  the  balance. 

The   first  assignment  is   directed   against 
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(«felitl|ft'  genei'al  rfeiSnirriBf '  to  iilefepdaflt'S 
l^lea  in  rcicojaventlaii.  It  s«cn»  to  be  tba 
well-establlisbed  rule  U>  :tbl»  atata,  as  well  »» 
In  ■&'  g9ed  many  oUier  }iirlsai€tdoBB,''HMt  'ntf 
damages  can  be  recovered  6t  any  character 
against  any  person  fbr  filing  a  cMi  suit  and 
prosecuting  It  agains,t  anoth^  to  Judgment 
nii«n  a!'  claim,  real,  or  uuf onnded,  anless  one'* 
property  or  pefrson  tt  wrongfully  Seized,  or 
In  some  manner  Injuriously  affected,  by  pro- 
cess issued  therein.  McOord-QoUins  Com. 
06.  V:  Levi  (Tex  Olv.  App;)  50  S.  W.  60Tr 
Johnson  V.  King,  (54  Tex.  226;  Runge  T. 
Franklin,  72  Tex.  500, 10  S.  W.  T21,'S  X..  R.  A^ 
417,  18  Am.  8t  Rep.  883;  Tunatall  r.  Clifton 
(Tgx.  Olt.  App.)  49  S;  "W.  ^;  Blerlng  v. 
Bank,  69  Tex.  601,  7  S.  W.  80.  In  juflsdlo- 
tlone  where  this  rule  obtaLaa,  the  obverse 
rale  is  that  the  malicious  i)rosecutIoii,  witln 
out  probable  cause,  of  efrll  procfeedlngs  in- 
volving arrest,  attachment,  sequestration,  ot 
otber  interfetteoce-wlth.  pecson  .or  pEoperty,' 
or  which  Is  the  cause  of  any  speda)  grievance 
W'tajnry,  will,  according  to  the  general  cur- 
rent of  anthorlty,  give  a  right  of  action.  8 
SBth.'  bD'Dam.  'I  123&!  Cooley  on  TVttts, 
217-219 ;  1  Jaggard  on  Torts,  606,  606 ;  Klnt 
kedd'on  Torts,  §'416.  And  thewrfteir,  after 
an  extended  examtnatloB  of'  tb*  authorttlesi 
can  find  no  exception  to  the  principle  that 
tjtte  malieious  in9titntlqnoC  prooeeiSings,  wKh- 
ctnt  probaWe  eawei.t«>  t^ave  a  person  dedaxecl 
a  bankrupt  falls  within  the  rule  last  (inpted^ 
Suth.  on  Dam.  f  1235;  Cooley  on  Torta  (2d 
BO/  21,7,  p.  182;.  W«l>b'»  Pqllogk  en  Torts, 
4W ; ,  Jaggxrd  .on  Torta.  606 ;  Krauer,  Torts* 
121;,  Stepibens  on  MJaJlctous  Frosecutloa 
jww  •23,  »24;  iSooniebora  t.  A.,  T.  gtewwrt 
*.Oo.<  2  Woods,  6Q8»  Fed.  Casw  No.  ISilTBt 
Id.,  98  U.  a.  187.  25 1-.  Ed.  116 ;  LUby  v.  Beiw 
neUt,,  11  Wis.  618,  87  N.  W.  80*.  66  I*  U.  A. 
261, '37  Axo,  St  B^K  807;.  and  attthorltlBa 
cijted/ under  the  ,propositiloa  In  elenentavy. 
•ottaotfttin  referaed  to.  : 
lit  will  be  aaen  fi^om  reading 'enr  citation 
Ciram  Fraser  on  Torts  that  in  Bngland  "ma-< 
UeloiB  proaecnitlon''  baa  been  defined  as  "the 
mUllciotifi  instltntlon  against  another  of 
etiminal,  banknqptetr  or  liquidation' prooeed-i 
Inga;  wltliont  reasonable  and  probable  catise.^' 
And  that  Jadge  Gooley,  in  coneldei4ng  the 
olasB  of  cases  in  which  an>  action  may  b» 
mttlntained  for  maUtlona  Inatltntlon  of  ■» 
abrtl  coit,  after  ottseripinr  that  the  autboHtlea 
ace  not  entirely  afgreed  upon  such  casesv 
■ays: '"The  oaae  of  jiroceedlDga  in  baaitu 
raptcy  la  undoubtedly  one.  If  titeee  are  In' 
stitnted  naUdously,  and  without  probabI» 
canse;  and  termfinate  without  an  'Bdjudlca''^ 
tion  of  bankruptcy,  tth  action  will  lie  for  the 
damages  sustained,  ^he  grernnds  of  thtS' 
notion  are  that' the  commissien  w«s  fltlseiy 
and  nallclous^  «aed  ont,  that  tiie  platntUT' 
heri  been  gnaMp  'damaged  thereby,  scandalte- 
ed  upoh  the  record,  and  pnt  to  great  charges 
in  obtaining  a  mipetsedeas  to  the  commts- 


dODi.  'Hbre^lb  falbMood'aod' tUttllbs  lb  tbe 
dtfsndaht* "and  greAt  wtt>Bg:  done'  Bie  plain- 
««  thereby.'"  TheSe  quotaitlotas  ate  deemed 
enough  to  show  the  trend  of  the  authorities 
eiteA,  whith,  In  Our  Opinion,  Are,  in  the  ab- 
sence of  any  authority  to  the  contrary,  auf- 
fleiient  to  lAow  thftttbie  mtiUeiOns  Instltntion, 
without  probable  canse,  of  a  proceedlbg  to 
hkve  one  declared  a  bahhntpt  conatltates, 
Sffter  the  termination  of  such  ijroeeedlngs  in 
hlb  faTor,  a  prima  fade  cause'  of  action. 
Wt<m:  this  it  follows,  that  defbndant^  plea 
In  reconvHJtJon,  wMch'  alleged'  all'  the  facts 
essential  to  constitute  stich  a  prima  facie 
ease  ^nd'  his  conseijneDt  damage  therefrom, 
was  good,  at  least,  as  a^ttst  a  general  de- 
murrer; aiid  that  the-contt  erred  In  sustain- 
ing it' 

The  second  assignment  bf  error  complains 
that "the  cottft  erred  In  Insfaracthir  the  jury 
to  find  for  plaintiffs  agalnM  the  defendant 
the  sunt  bf  92,867.22,  the  barance  tff  the  note 
Shed  on,  biecatise  It  appears  from  Vhe  nndls- 
putM  evidence  that  defendaM  was  only 
credited  with  $28o  proceeds  of  the  sale  of  the 
Boilchins'  vendor's  Hen  note;  which  was  pur- 
Chased  by'  the  plaintiffs,  for  the  value  of 
^Id  note  at  the  thne  of  'purchase  amotirrted 
io  1818.05,  which  amouiit  was  by  plaintiff  a 
Kctnaliy  collected,  and  should  have  been 
credited  on  the  note."  The  facts  pertinent 
to  this  assilgnmeht  are  as  follows:  The 
note'  sued'  upoh  Was  eiecnted  oh  Pfebrnary  17,j 
1900,  by  the  defend  ailt  to  pitflntlflls,  D.  Sul- 
livan ft  Co.  for  ?3,(te0.03,  payable  two  years 
after  date  with  interest  at  the  rate  of  eight 
pfer  cent  per  annum.  With  attorney's  fees  of 
ten  per  cent  'in  the  event  of  the  Instlttrtlon 
of  Jtidlclal'p^crceedlng*  for  it*  collection; 
aind  bears  upoii  Ita  Iface  the  following  reclta- 
tlons :  "Having  pledged  to  the  said  D.  Snl' 
Mvan  ft  Co;,  (fs  eecdrlly  for  this  note  and  foi 
any  other  Indebtedness  or  obligation  wbieli 
may  be  now  or  hereafter  owing  to  the  8aU 
D.  Stflllvah  St  Go;,  and  for  which  I  may  h« 
directly  or  tndlrectly  bound,  with  autborltj 
to  sell  the  same  on  thfe  nonperformance  oi 
this  promise,  or  of  ainy  other  promise,  oi 
nonpayment  of  any  othw  Indebtedness  fol 
ifhl«h  the  sataie  Is  pledged  tLs  above  stated 
In  such  manner  as  they,  in  their  discretion 
miy'  deem  proper,  etther  at  public  or  private 
sale,  with  or  witiotit  notice,  and  apply  thi 
proceeds,  all  or  any  portion  thereof,  at  thei: 
discretion,  to  the  payment  of  this  note  o 
any  other,  obligation  or  Indebti^ess.dae  o: 
Ofvlng  to  them,  as  above  stated,  by  me,  thi 
fbilowing :  Two  vendor's  lien  notes  of  Job] 
F.  Houchlns  $284.44  each  (here  follows  tl* 
dfflcrlptlon  of  other  collaterata).  Any  mem 
bee  of  the  flim  of  I>.  8«Illvan  ft  Co.  is  an 
tborlxed  to  purchase  said  Collateral  to 
their  account  when  SoM."  Various  Credits 
amounting  in  the  aggregate  to  $;^4(M45,  ar 
given  the  note,  among  the .  |teoi8  of  whlci 
are  the  following :  ,  "Octobw  3,  1900,  Houct 
ins'  note,'  $30a72;  .March  27,  ldQ2,  procet.>4 
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Hle^  HoKvtaltfflr  DMie  $380:00v"  The  OB^  (rttwr 
tcstnaody-  ^e  harsifiauad  Ini'Uiie'  i^teord  ^tf- 
latino  to  tke  -aaslgjiiBent  (tmct  no'  other  la 
tadicatad  br  bnefv.Bfcltbdr  pMtT')  Is  tbat 
«C  dtfeBdaaC:  which  .is  m/foUow-Bc  "The 
two  Honchlns  vendor's  lien  notes  of  $S84s.44 
each  were  worth  dmlng  the  time  of  exten- 
gton.  Indndlng  principal  and  interest,  $742.85. 
They  were  for  balance  of  purchase  money 
due  upon  the'  las^,-  biie-half  of  tlie  purchase 
price  iMria^  already  been  iialil.  TUe  Houch^ 
Ins  notes  were  sold '  by  Mr.  SulllTan  and 
boagfat  to  by  Mnj."  This  t^ttmony  la  Tlncon^ 
tradlcted.  The  pledgee  pt-cotum'erclal  piper 
who  takes  It  as  collateral  aacui^lty  bplde.  it 
•B  tmstee  for  the  pledgor  as  well  >  as  for 
Hmself  (Byle*'  Blllfe,  17T;  ftandolph,  Coni; 
Paper.  S  T95).ln  furtherance  of  the  purpqsd 
tor  wbi<^.  the  plei^e  yraa  made,, and,  though 
he  be  expreasly  Aothorized  by  the>pledg«)r  to 
sell  and  appsoprlate  the  proceeds  toward^ 
fte  payment  of  the  debt  it  was  pledged  to 
secore.  he  Is  nevei'thejess  his  trustee,  charged 
in  the  execution  of  bis  trust  <as  are  ail 
buatees)  with  the  ntepst  good  faith  towards 
Us  cestui  qne  trust  The  express  pow^r 
Riren  him  by  the  pledgor  to  sell  makes  htm 
tiie  latter*B  agent,  and,  in  the  execution  of 
the  pow«r,  though  it  authorizes  him  to  seU 
to  a  member  ot  his  firm,  his  duty  as  trustee, 
ts  well  as  agent,  requires  him  to  exercise, 
It  least,  ordlnatT;  care  tuid  diligence'  to  ob* 
tain  the  best  possible  price  'Or  the  collateral ; 
and.  if  be  make  suc^  8ale»  It  la  InciDmbent 
^M>n  him  to  show  that  be  has  exercised  such 
care  amd  diligence,  and  a  fortiori,  Is  this  the 
esse  when  the  sate  U  made  to  4  member  of 
his  firm.  As  there  is  an  entire  absenoe  ot 
any  eTidence  teodliMC  to  show  this,  end  It  ap- 
pears that  the  note  Was  of  tts  faee'  value  aaS 
was  aold  to  a  member  of  the,  ficni  for  a  less 
simi,  it  was  error  for  the  court  to  peremp? 
torilj  charge  the  Jury  as  complained  of. 

The  refusal  of  the  conrt'  to  give  at  appel- 
lant's request  the  following  special  charge: 
"Tou  are  Instructed  that  If  you  believe  from 
Che  evidence  that  the  contract  between  the 
parties;  eKpMng  on  EA>rtaaey\17,  1900;  Was 
extended.' to -Ibe'lst .day  of  Ndveiaber,  3:802,- 
then  you  are  Instmcted  .that. the  defendAnt,: 
King,  had  the  right,  hefore  the  expiration 
tt  that  Ume/ 1»  tUDcarti!  a  .patent:  fr6iiii'  the 
ttatete  tlib  423  -ocna:  oil  land,  notwithstaffld^ 
108  th»  Eaet'  tii^.the  itatent  .vfas  pirocta'edE 
fnta  tfac  state  by  the;plalntiICB.hefol«  tls» 
time  expired,  and  the  >  dHTendaatj  Sing,  ler 
catltled-tB'recQTer  any  exceaa.  in  aina«nt  he^ 
tireen  tbk  aaarket  value  of  said  land,  aiMi 
the  value  of  asid  land  fixed  by  the  contract, 
tnsettier.wltli  the  amaiBnt  IX  SnDllv^an  &  00.' 
paid  to-  the  state  fOr  obtaining  the  patent, 
and  the  ^itlmaesofprootu'tBg  the  same;  inS 
U  yon  find'  the  ttarlcet  value  lb-  exeess'  of 
fliat  Miwantr  ttien  yon  will  flnd  fer  the  de- 
fendant. King,  the  amount '  of'  eald  excess-;" 
and  tb6  foUo^rtngportlob  of  the' ciotirt'R  gen- 
eral charge:    "Btst,  If  you  find  that  the  fair 


taiatikwt  Talatf'of'tUeilanai  eioohiding  tbelflbod 
{Mteuted  to  :D. '^SnUlTata^  dihrtng  «ald  t&M 
whs  in  excess' /Of  tins  odntraot^  ^tlcej  then  he 
tS' entitled' to 'recover'  tte'^xcess,  'BUdilf^'tiia 
eteess  is  less  itbantlie' indebtedness 'yiu'flald 
6wUig  by'  the  defendant;^  then  y«i  wlU'Snd 
the  defbndaat  'credit  fbrthe  amount  tfaareor* 
^-^ «xe  -a^gaied  as  errom  As  tftese'SKlgii^- 
mejita  are^cognatiB,:  thesi  wiIl'^.I)e'COBs>debed't)6^ 
getber.:  •  ■  '  •    '.•  '■  •:.. 

:  8o  muGbof  tbee^lSence  pisrtlheat  to  ttnm 
as:  Is  necessatiy'to'tteir  exptanaUon'  aiiA  con- 
sideratlbn  will  be  stated  as  followiBt  Oni'inebk 
Bttuj  if,  '190Q,'the  defendflDt  ItSlHg  indebted 
to  plalotlECB  In  the  jiibirof  9B,18&«2;^eeDi9ed 
by  a  deed  of. trust  ona.'SZl  aer^t  of  land  in 
WbartoO,  LdELTaca.  aoad'CMoiiadtf'CQHntles;  A 
certain  let  in  Ban  L&ntonli),  SG  dhaxeaiof  obr- 
porate  stock,  the  tmi^  modor'sr  lien. -notes 
9b4Te  refeered  tO( :  sind  two  jpaidKop  poHcles 
ot.  llC9insw)aDce,.aBd/;dealrlBg,, further  tle^ 
to^  Uki^ldate  said  iodebte<lasBfi'byr  a-  sate,  of 
B«ld  property,  to  that./eadi  executed  ta  piaJtD" 
tiffs  a.' general  wariAnt?  deed  to; sAid.' real 
estate,  -and,.  a<t  thei  same.tlmet  p)a4ntifCat  by 
a.  contract  In  wFltlag,  gave  him  the  prlwHege 
of  selUng  said  prpperft'  at -any,: tl«?e:. within 
two  jeais,  and  in- event  of  ^  ea^e  thereof, 
defendant  was  to  have  wha.tev,ef;tbB  property 
broiigbt,  over'  and  above  sal4  f^i^itote^ft^B. 
In  the  ceutmct  a.  stipulated  p^Ml^^. 8^ 
upon  each  place  of  property,  ^  ^ial., value 
as  thus  flxied  being  |6,S7a()0,  ^W{i  riacl^ed 
$3,029.0?  of,eqQalIlng  such  Indebtedness i.^uKk 
for  such  sum  the  defendant  ei^ecuted.  pialp- 
tl£Es  the.  note  sued  on.  Of  the  l^pd  42a^  aaijes 
was  held,  by  location  under  a  .certificate,  the 
defendant's  title  being  Inchoate,  patent  not 
having  been.issuedt.  In  the .  agreeiuest  tbia 
land  was  valued  at  ?1,000,  and- It  was  0tip- 
ulated  that  defendant  should  institute  suit 
nhd  obtain  patent  therefor;  and,  on  his  foll- 
nre  to  obtain  patent,  be  was  to  pay.  plaintiffs 
?1,000,  the  price  thereof  fixed  In  t)je'  ajgreer 
ment.  On  the  10th  day  of  JJay.  1902,  .six 
months  prior  to  the  expiration  of  said,  con- 
tract, D.  Sullivan,  one  of  appellees,  purchased 
said  land  directly  ftom  the  state  an^  pro-, 
cured  a  patent  therefor,  the  defendant  hav- 
ing failed  to  obtain  a  patent...  The  tesjtimony 
tends  to  show  that  during  the  existence  of 
said  agreement  Said  lands  were  worth  from 
$5  to  $10  per.  acre.  The  evidence  stron.^ly 
fends  to  show  that  the  balance  of  the  land 
Was  worth  less  than  the  sum  of  defendant's 
hiclebtedue's?.  '        ' 

There  was  testimony  tending  to  ahow  tlint 
the  contract  of  February  10,  1902,  above  .re- 
ferred to,  was,  by  an  orfll  agreement  .by  the 
parties,  extended  to  the  Ist  day  of  the  fol- 
lowing November;  and  there  wag  evidence 
tending  to  the  contrary,  such  as  to  malce  the 
(jiiestlon  of  such  extension  one  of  fact  The 
testimony  tends  to  show  that  at  no  time,  from 
the  date  of  the  execution  of  thp  eontmct  up 
to  the  Ist  of  November,  HK)2,  wore  the  lands 
diescrfbed  therein,  excluding  the  423  acres 


Digitized  by 


Google 


54 


92  SOUTHWESTERN  REPORTBB. 


fTe^ 


referred  to,  worth  as  mach  as  tbe  amount  of  i 
defendant's  indebtednees  to  plaintiffs,  and 
that  said  423  acres  during  tbe  period  of  tbe 
alleged  extension  was  worth  something  more 
than  It  was  before.  Under  this  state  of  the 
evidence  we  think  that  the  assignment  which 
complains  of  the  court's  charge  is  well  taken. 
No  principle  is  better  settled  In  this  state 
than  that  an  outstanding  title  purchased  by  a 
vendee  In  possession  of  land  under  a  warranty 
deed  inures  to  the  benefit  of  his  vendor,  and 
In  a  suit  by  the  vendee  against  the  vendor  for 
a  breach  of  warranty  he  is  limited  in  bis 
recovery  to  the  cost  and  ezpeose  Incurred  in 
procuring  the  outstanding  title.  McClelland 
V.  Moore,  48  Tex.  365;  Denson  t.  Love,  68 
Tex.  468;  Clark  v.  Mumford,  62  Tex.  531; 
Johnson  v.  Blum  (Tex.  Civ.  App.)  66  S.  W. 
461;  Sedg.  Damages,  i  970. 

From  the  facts  stated  It  is  apparent  that 
plaintiffs  knew  defendant's  title  was  In- 
choate, It  being  simply  a  location  upon  public 
school  land  which  was  unpatented,  at  the  time 
the  deed  thereto  and  the  agreement  referred 
to  was  entered  into  between  the  parties. 
By  reason  of  the  purchase  they  acquired  the 
right,  In  event  of  the  invalidity  of  such  loca- 
tion, defendant  had  to  purchase  from  the 
state;  they  availed  themselves  of  this  right 
and  acquired  a  perfect  title  thereto  during 
the  subsistctacy  of  the  agreement  for  a  mem- 
ber of  the  firm,  rendering  it  unnecessary 
and  placing  it  beyond  the  power  of  defendant 
to  procure  by  any  other  means  a  patent  for 
them;  and  have  treated  the  land  as  being  sub- 
ject to  sale  by  defendant  by  suing  him  on  his 
warranty.  In  view  of  these  facts,  we  can  per- 
ceive no  reason  why  the  rule  above  stated  for 
the  measure  of  damages  should  not  be  applied 
in  this  case,  nor  why  the  actual  market  value 
of  the  land  after  deducting  the  cost  and  ex- 
pense of  plaintiffs,  In  purchasing  and  procur- 
ing title  thereto  from  the  state,  should  not, 
under  the  agreement  referred  to,  be  credited 
to  defendant,  in  the  event  it  should  be  shown 
that  during  the  existence  of  said  agreement, 
as  originally  made  or  extended  (if  It  was  ex- 
tended as  claimed  by  defendant),  that  such 
value  exceeded  the  amount  of  the  cost  and  ex- 
paise  incurred  by  plaintiffs  in  acquiring  title 
thereto  from  the  state;  and  If  such  credit,  to- 
gether with  the  other  credits,  exceeded  the 
amount  of  indebtedness  covered  by  the  agree- 
ment and  the  debt  sued  for,  we  are  unable  to 
see  why  the  defendant  should  not  recover  on 
his  plea  In  reconvention  of  the  plaintiffs  the 
amount  of  such  excess,  if  any,  to  the  extent 
of  at  least  $1,000  and  any  amount  above  that 
which  he  could  have  sold  the  land  for  during 
the  existence  of  such  agreement  What  we 
have  said  demonstrates  that  the  special 
charge  requested  by  defendant  was  properly 
refused.  For  in  no  event  was  defendant  en- 
titled, in  addition  to  any  excess  In  the  market 
value  of  the  land  over  its  value  fixed  by  the 
contract,  to  recover  "the  amount  D.  Sullivan 
&  Co.  paid  the  state  for  obtaining  patent  and 


expenses  In  procuring  the  same."  Such 
"amount"  should  be  subtracted,  not  added, 
trom  such  "excess,"  If  any  there  was. 

For  reason  of  the  errors  Indicated  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


GULF,  C.  &  8.  F.  BY.  CO.  v.  BINEX. 

(Court  of  Civil   Appeals  of  Texas.    Jan.  20, 
190&) 

L  JUDOMENT  —   CONFOaiaTT     TO     ISSXTES    IR 

Pleadings. 

Where  plaintiff  alleged  that  he  became  a 
passenger  on  one  of  defendant's  trains  at  T., 
tor  transportation  to  Z.,  and  was  ejected  by 
the  conductor,  although  he  tendered  the  rega- 
lar  cash  fare,  he  could  not  recover  damages  for 
his  ejection  on  the  theorr  that  he  had  pur- 
chased a  ticket  at  X.  which  he  in  good  faith 
belieTed  entitled  him  to  transportation  to  Z. 
2.  Sahk— Irvaliditt  of  Ticket. 

A  passenger  is  bound  to  Imow  the  contents 
and  legal  effect  of  the  ticket  or  contract  upon 
which  he  bases  his  ri^ht  to  ride,  and  if  that 
ticket  has,  in  fact,  expired,  he  cannot  claim  the 
rights  of  a  passenger  in  good  faith,  but  is 
rather  an  intruder,  and  may  t>e  ejected  on  his 
refusal  to  pay  the  regular  fare. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent  Dig.  Carriers,  §f  1022,  1425.] 

&  Saws  —  Tendkb  of  Cash  Fabb  —  Surn- 

OIENCY. 

Where  a  passenger  boarded  a  train  at  X., 
with  a  ticket  for  Z.,  which  had  expired,  and  on 
refusing  to  pay  the  required  fare  was  ejected 
by  the  conductor  at  Y.,  he  could  not.  im- 
mediately after  his  ejection,  board  the  train 
again  at  Y.,  and  obtain  passage  to  Z.  on  tbe 
payment  of  fare  from  Y.  to  Z.,  but  the  con- 
ductor was  authorized,  on  his  refusal  to  pay 
the  full  fare  from  X.  to  Z.,  to  eject  him  a 
second  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  i  1422.] 

Appeal  from  District  Court,  Cooke  County; 
D.  E.  Barrett,  Judge. 

Action  by  J.  M.  Bin^  against  the  Oulf. 
Colorado  &  Santa  F6  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  ap- 
pellant R.  E.  C!ofer  and  R.  B.  Thomason. 
peals.    Reversed  and  rendered. 

CONNER,  a  J.  This  suit  was  Instituted  by 
appellee  to  recover  damages  in  tbe  sum  of 
$1,000  for  an  alleged  wrongful  ejection  from 
one  of  appellant's  passenger  trains.  The 
trial  was  before  the  court  without  a  jury  and 
resulted  In  a  judgment  in  appellee's  favor 
for  $25.  There  is  no  statement  of  facts,  and 
tbe  case  is  presented  to  us  on  this  appeal 
from  said  judgment  upon  the  pleadings  and 
the  court's  conclusions  of  fact  and  law  alone. 
But  a  single  question  is  presented  by  tbe  as- 
signments of  error,  and  that  is  whether  upon 
the  facts  found  appellee  was  rightfully  ejec- 
ted from  the  train. 

As  appellee  alleged,  he  entered  and  became 
a  passenger  on  one  of  appellant's  regular  pas- 
senger trains  at  Yalley  View,  for  transporta- 
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don  some  eight  mlleB  aoutb  to  Sanger,  and 
that  wben  appellant* a  agent  and  conductor  In 
charge  of  said  train  approached  and  demand- 
ed the  fare  as  such  passenger,  appellee  offer- 
ed and  tendered  the  full  amonnt  of  the  regn- 
lar  cash  fare,  which  was  refnsed,  and  there- 
npon  appellee  was  wrongfully  elected. 

The  Issaes  as  presented  by  appellant's 
pleading  were  to  the  effect  that  appellee  had 
entered  the  train  In  question  at  Oainesrllle, 
some  10  miles  north  of  Valley  View,  for  the 
purpose  of  going  to  Sanger;  that  before  the 
train  arrlTed  at  Valley  View  said  conductor 
donanded  the  fare  of  appellee,  which  was  re- 
fnsed, and  that  appellee,  having  refused  to 
present  a  Talld  ticket  or  pay  the  cash  fare, 
was  ejected  from  the  train  at  Valley  View; 
that,  if  appellee  ever  tendered  fare  In  any 
amount.  It  was  only  the  fare  from  Valley 
View  to  Sanger,  and  not  from  CtalnesvlUe  to 


The  court's  findings,  omitting  formal  parts, 
are  as  follows : 

"(1)  I  find  that  the  defendant,  the  Gulf. 
Colorado  &  Santa  T6  Railway  Company,  owns 
and  opertttes  a  line  of  railway  extending 
aouth  from  the  town  of  Gainesville,  In  Cooke 
county,  Tex.,  to  Galveston,  Tex. ;  that  extend- 
ing south  from  Gainesville  said  railway  line 
panes  through  the  town  of  Valley  View, 
which  is  10  miles  south  of  OalneoTllle.  and 
passes  through  tlie  town  of  Sanger  at  a  point 
8  miles  south  of  Valley  View,  making  the 
distance  from  Gainesville,  Tex.,  to  said  town 
of  Sanger  18  miles. 

'X2)  I  find  that  on  July  4,  1903,  that  plain- 
tiff. J.  M.  Riney,  purchased  of  defendant's 
agent  at  Sanger,  Tez.,  a  round-trip  passen- 
ter  ticket  from  said  Sanger  to  Gainesville 
and  return  good  for  10  days,  and  providing 
(Or  continuous  passage.  The  use  of  said 
ticket  was  limited  to  10  days  from  the  date 
stamped  on  the  back  thereof,  which  was  July 
4,  1903,  and  was  not  good  unless  used  within 
10  days  from  its  date. 

"(3)  I  find  that  on  Jime  5,  1904,  the  plain- 
tiff, being  In  the  town  of  Gainesville,  having 
In  his  possession  said  ticket  that  part  of  the 
same  from  Sanger  to  Gainesville  being  al- 
ready canceled  by  punch  marks,  boarded  de- 
fendant's south-bound  train  at  Gainesville 
for  Sanger,  Tex.,  and  that,  when  said  train 
palled  out  from  Gainesville  and  was  between 
said  Gainesville  and  said  Valley  View,  de- 
fendant's conductor,  while  collecting  tickets 
ind  fares  on  said  train,  called  upon  the 
plaintiff  for  his  ticket,  whereupon  the  plain- 
tiff presented  to  said  conductor  the  return 
portion  of  said  ticket  as  fare  from  Galnes- 
▼ille  to  said  Sang»;  that  said  conductor  In- 
ipeeted  said  ticket,  and,  finding  that  the  same 
had  expired  by  its  limitation  nearly  12 
months  beft>re,  declined  to  accept  the  same, 
and  Informed  said  plaintiff  that  said  ticket 
was  void  and  that  he  could  not  accept  it,  and 
thereupon  returned  said  ticket  to  said  plaintiff 
and  requested  him  to  pay  his  said  fare  from 
•aid  Gainesville  to  said  Sanger;  that  pl*ia- 


tlff  thai  and  there  inalsted  that  said  ticket 
was  good  from  Gainesville  to  Sanger,  and 
refnsed  to  pay  his  fare  as  requested  by  said 
conductor;  that  upon  plaintUTs  refusal  to 
pay  said  fare  said  conductor  Informed  him 
that  he  must  either  pay  his  said  fare  or  leave 
said  train  at  Valley  View,  which  was  the  first 
station  on  defendant's  railroad  reached  after 
leaving  Gainesville. 

"(4)  I  find  that  when  said  train  reached 
Valley  View  that  plaintiff  was  ejected  from 
said  train  by  the  conductor  thereof,  which  act 
on  the  part  of  said  conductor  I  find  was  law- 
ful, inasmuch  as  I  find  that  said  ticket  when 
presented  to  said  conductor  by  plaintiff,  had 
expired  and  become  void  by  its  terms,  and 
that  plaintiff  could  not  lawfully  ride  thereon. 

"(5)  I  find  that  said  train  stopped  at  Val- 
ley View  only  a  few  minutes,  and  that  when 
It  pulled  out  south  on  its  way  to  Sanger  that 
plaintiff  again  boarded  the  same,  and  that  de- 
fendant's conductor  demanded  of  plaintiff  his 
fare  from  said  Gainesville  to  said  Sanger; 
that  thereupon  plaintiff  tendered  to  said  con- 
ductor 50  cents  and  requested  the  conductor 
to  take  from  It  his  fare  from  Valley  View  to 
said  Sanger  and  give  him  back  the  change; 
that  said  conductor  Informed  plaintiff  that  he 
must  either  pay  his  fare  for  that  part  of  the 
route  already  traveled  on  said  train  from 
Gainesville  to  Valley  View,  as  well  as  the 
fare  from  Valley  View  to  Sanger,  or  he  would 
eject  him  from  said  train ;  that  plaintiff  pro- 
posed and  offered  to  pay  his  fare  from  Valley 
View  to  Sanger,  but  refused  to  pay  for  the 
route  already  traveled  from  Gainesville .  to 
Valley  View.  Plaintiff  still  refusing  to  pay 
his  said  fare  from  said  GalnesTlIle  to  Sanger, 
the  defendant's  conductor  stopped  said  train 
about  1%  miles  south  of  Valley  View  and 
requested  the  plaintiff  to  leave  said  train, 
which  plaintiff  then  and  there  did.  This  was 
about  8  o'clock  on  the  evening  of  June  5, 
1904. 

"(0)  I  find  that  when  the  plaintiff  boarded 
defendant's  train  at  Gainesville  for  Sanger 
upon  said  expired  portion  of  his  ticket  from 
Gainesville  to  Sanger  that  he  did  so  In  good 
faith,  believing  that  he  had  a  right  to  ride  up- 
on said  return  portion  of  said  ticket  to  San- 
ger, Tex. 

"(7)  I  find  that  by  reason  of  plaintiffs  ejec- 
tion, which  occurred  after  salA  train  left  Val- 
ley View,  that  plaintiff  suffered  damages  In 
the  sum  of  $25. 

"(8)  I  find  that  the  train  upon  which 
plaintiff  took  passage  at  Gainesville  for 
Sanger,  Tex.,  was  a  through  passenger  train, 
and  that  when  plaintiff  reached  said  Valley 
View,  and  left  said  train,  that  be  again 
boarded  the  same  train  from  which  he  had 
been  ejected  at  Valley  View  and  rode  there- 
on until  he  was  again  ejected  about  a  mile 
and  a  half  south  of  Valley  View. 

"Conclusions  of  Law. 

"(1)  Under  the  above  facts  found  by  me, 
I  find  that  plaintiff  could  not  lawfully  ride, 
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and  wa^  Bot<«ntitl«d  tD..t>e  caxrled. upon: Mid' 
traiB,  from  GalaesrUle  to  Sangert  T«x.,..upoa.' 
said' ticket,  wl^lch  had  expired  apd  becanw. 
T^^d.by, >it8  limitation  and  t)wt  wbev  said 
train  ceaolied  Valley  VtiewtJiat  defendBnt'e 
condwstor , , lawfully,  ejected,  plaiotjfl  .irwoa 
said 'train,. ','..,-  ..,.:■■■ 

.  "(S9  I  And  tliat  «ft«tr  i)Jalntlff  wa«  ejected 
from  said  train  at  Valley  View  be  again,  re- 
ejUered  tbe  aanje  with  Uie  b<»a  fide  Inten- 
tion of  becoming,  a  passenger  thereon,  and' 
wUh  the  intention  eS  paying  hlS'  fare. In  mon^. 
ey.f  pom  said  Valley  View  to  said  Sanger,  and 
titat  said  f^ndvtctor  bad  no  right  to  .eject  blip 
from  said  train  after  the  same  left  Valley  View 
becauae,  plaintiff  failed  and  refused  to.  pay 
bis  fare  orer  the  roijte  pre'^lously  trayeled; 
on  said  train  from  QaineevUie  to  Valley 
View."  . 

We  think  the  court  erred  In  its  Judgment, 
Appellee  cited  in  .its  support  the  following 
case»:  Ward  v.  Railway  Co.  (N.  X.)  66  Hun, 
268,  9  N.  X.  Supp.  377 ;  Railway  Co.  T.  Breckr 
infldge  (Ey.)  34  S..W.  70S;  Railway  Co.  t. 
Bryan,  9Q  111.  X2C  and  note  2,  p.  .697,  of 
Hutchlnaon  on  .Carrlere—and  insists,  as  pre- 
sented In  his  most  forcible  proposition,  that 
"inasmuch  as  appellee  was  the  holder  of  a 
ticket  from  GalnesTllle  to  ganger,  which  he 
had  paid  for,  and  inasmuch  as  he  had  board- 
ed the  train  at  Gainesrille  In  good  faith,  be- 
lieving he  had  a  right  to  ride  on  said  ticket, 
and  inasmuch  as  he  Immediately  and  peac^-. 
ably  left  the  train  at  Valley  View,  the  very 
first  stop  after  the  conductor  had  refused 
his  ticket  and  had  told  him  to  leave  the  train, 
appellee  had  the  same  right  to  take  passage 
from  Valley  View  as  any  other  dtizea  The. 
railway  company  could  no  more  exclude  ap- 
pellee from  tbis  train  under  ttiese  olrcon>- 
fetances  than  it  could  exclude  him  from  any 
subsequent  train  on  the  same  day  or  any 
following  day."  Another  one  of  appellee's 
propositions  Is  that  "while  an  Intruder,  who 
boarda  a  train  without  any  .right,  knowing  he 
has  no  rights  and.  having  paid  no  fare  .nor 
purchased  any  ticket,  may  be  ejected  and 
cannot  take  passage  on  the  same  train  from, 
the  point  of  ejection,  yet  this  role  has  no 
application  to  a  passenger  in  the  pesitlon 
of  appellee,  holding  a  ticket,  purchased  by 
him,  and  which  he  bona  Me  thinks  entitles 
him  to  passage." 

It  is  thus  apparent  that  appellee's  conten- 
tion, as  also  the  Judgment,  rests  upon  the. 
asserted  facts  that  he  was  a  purchaser  and 
holder  of  a  ticket  which  be  In  good  faith  be-. 
Ileved  entitled  him  to  tran^iortation  from 
Gainesville  to  Sanger,  and  that  hence  he  was 
not  an  Intruder  in  his  entrance  of  the  train, 
at  Gainesville.  It  is  to  be  observed,  how- 
ever, that  appellee  makes  no  such  case  by 
bis  pleading.  The  case  he  presents  is  one 
of  an  entry  in  ^ood  faith  as  a  passenger  at 
Valley  View,  with  a  tender  of  the  proper 
fare.  etc.  He  nowhere  alleges  any  fact,  any 
contract,  any  declaration,  custom,  or  other 
matter  that  tenda  to  show  either  that  the. 


■  titHf^t  be  .bad?wa9.(oo4  or  that  b«  even, 
ti)Dught  ao  inr^en,, be  entered  tl>e  train  at 
Gainesville,,  on  when  he  pjcesenited,  it  to  the 
canductar  between  Gaineaville.  and.  Valley 
Viewf  nqr  is  any  such  atate  ;ef  caae  presented 
by  appelianf a  defensive  pleadi^gar  W>  that 
we  fall  to  see  how  appellee  can  be  permitted 
to  haae  a  right'  of  recovery  upon,  the  proposi- 
tions he  asserts,  But  U  mistaken  in  ttiis 
vleWf  o-nd  if  the  facts  nece^saiy  to  support 
these,  proposltlona  were  admisaible  .  in  re- 
buttal oC  any  evidence  apiteUant.  could^  oiler 
imdec  Its.  pteodlngs,  ami  if  fi,ppellee'a  good 
faith  in  any  event  is  material,  we  neverthe- 
less conclude  that  the  court's,  findings  as  a 
whole  indisputably  eataUiBb  that  .appellee 
entered  appellant's  train,  at  Gainesville  with 
the  purpose  of  securing,  one  continuous  pas- 
sage to  Sanger,:  and  that  he  then  knew,  or 
ought  to  have  known,  that  hi»  ticket  did  not 
entitle  him  thereto.  The  court  finds,  and  it 
la  undisputed,  that  appellee  entered  the  train 
at  Gainesville  rather  than  at  Valley  View 
for  the. purpose  of  a  cotntipuous  passage  to 
Sajoger,  and  that  his  ticket  on  Its  face  was  a 
fecial  Umlted  ticket  that  had  expired  by 
its  terms  nearly  a  year  before.  It  la  possible 
that  he  did  not  actually  know  that  these  facts 
affected  its  validity,  although. he  has  not  ven- 
tured to  so  assert,  but,  if  so,  It  amounted  only 
to  mere  ignorance)  for  whidli  the  Jaw  makes 
no  excuse.  The  Jaw  cequbred  him  to  know 
the  contents  and  legal  effect  of  the  ticket  or 
contract  upon  which  ao  much  reliance  is  now 
placed.  Pennington  v.  Railway  Co.,  62  Md. 
95;  M..  K.  &  T.  Ry..Co.  of  Tea.  v.  Murphy 
(Tex.  Civ.  App.)  35  &  W.  67;  H.  &  T.  C. 
Ry.  Co.  V.  Ford,  53  Tex.  871;  Gulf,  Colo.  & 
Santa  F&  By.  Co.  v.  Hepry,  84  Tex.  678,  19 

5.  W.  870,  16  L.  Ri  A.  318;  Demilley  .v.  T. 

6.  N.  O.,  By.  Co.,  91  Tex.  215,  42  S.  W.  540. 
Appellee,  therefore,  was. not  In  the  condition 
of  one  entering  the. train  at  Gainesville  in 
good  faith,  as  a  paaeeogec.  Hie  status  was 
rather  that  of  an  Intruder,  one. entering  the 
train  with  the  purpose  of  asserting  a  right 
to  ride  on  a  ticket  that  he  knew  to  be  invalid, 
and  the  authorities  .almve  cited  from  our.  own 
court  not  only  estabUsh  the  invalidity  of  ap> 
police's  ticket  and  supgpiort  the  pro$)osltloDs  to 
which  .they  are  cited,  but  also  establish  the 
right  of  the  conductor  tp  eject  appellee  upon 
hta  refusal  to  pay  the  fare  from  Galneaville 
to  Sanger  wheu  demanded.     . 

We  do  not  think  that  appeUee's  ejection 
from  the  train  at  Valley  View  and  Immediate 
re^eiitrance  amounted  to  an  independent  uu- 
dertaking.to  go  from  the  latter  station  to 
Sanger.  This  at  most,  we  think,  cogastituted 
but  an  inteiTuptJion  of  the  eootinuoua  passage 
appellee  had  undertakesa  at  GaiBesviUe.  and 
that  therefore  upon  appellee's  le-eotrasce 
andeontlQued  refusal  to  present  a  good  ticket 
OT.pay  the.  regular  fare  from-QaiueBville  to 
Sanger  the  conductor,  of.  the  traia  was  au- 
tborleed  to  again  eject. him.  The  oases  dted 
by. appellee  we  tiiink  easily  distliiguiahnhle 
from  the  one  be!tor»  m.    We  will  w>t  anda> 
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take  to  review  them  minutely,  as  tbelr.  to^ 
tatot  may  beat  onee  6eAb  by  an  ekaluinAtion, 
but  we  tliiidi  it-Qifly  be  sa^  fii  general  term^ 
tnat.  In  so  far  a;^  applicable  at  ali,  they  ai^e 
cases  wb^i«  the  ipa^seuger  cjeoted  bad  rlddw 
tbe  diatauce  for  vbl«b  be  refused  to  pay, 
either  upon  a  ticket  that  wad  acftaally  Talld 
or  that  he  had  actually  paid  the  faJr€^  We 
bare  found  ne  caM  preeenting  the  clccum- 
stancos  at  this:onei  ta-which  Itwae  held  that 
the  passenger  could  recover  for  the  ejectloii, 
but  very  many  that . support  our  concltislon 
to  the  contrary.'  The  .Maryland  case  herein- 
before Cited  seeniE  vei*?  closely  in  point  in 
that  ease  th«  .passepgee.  had  puyrc^ased  a  spe- 
cial ticket  entitllBg'  him  to  ride  in  one  coA> 
ttoTMns  passflgb  flrom  Perryman'a  to  Balti- 
more and  return.  He  proceeded  to  Perry-, 
man'B  oa  I>ec^nbv..l3th,  ani  at  Ferry inau'ei 
entered  the  car  to  return  to  Baltimore  on  the 
16th  day  of  December;  the  day  after  the| 
retina  coupon  had  e^tplred  by  its  terms.  On 
his  joonwy  back  td  bafltittore  be  was  reqttbr*' 
ed  to  leave  the  cars  at  Back  River  Station, 
baring  declined  to  pay  Jjiis  fare  fron^  Perry- 
man^  to  Baltimore^'  after  being  inforuied 
by  the  conductor  that  hW  ticket  Was  not  good. 
After  he  had  left  the  cars  at  Back  River 
Station,  and  while, on  the  platform,  he  offer- 
ed to  pay  the  conduotor  his  tare,  from  that 
EtatioB  to  Baltimore,  but  the  condnctor  re- 
fused to  gTve  liim  admission  to  the  cars  on 
these  terms...  It  appeared  In  that  case  that 
the  passenger  pffered,  tQ, prove  that  before-  b^ 
porchsBed  the  ticket  be  was  Informed  by  the 
agent  apon  Inquiry  from  him  that  it  Was 
"good  uutn  Used."  The  court  held,  however, 
tbat  the  passenger's  right  was  dependent 
alone  upon  the  oontract  which  was  evidenced 
by  the  tidtet;  no  authority  In  the  agent  td 
make  the  quoted  statement  being  shown,  and 
that,  while  there  was  evidence  that  he  did  not 
read  the  ticket,  be  tiad  ample  opportunity  to 
do  so,  and  fnasmvieh  as  by  its  terms  It  had 
expired  the  conductor  was  authorized  not 
only  to  eject  him,-  but  also  to  refuse  to  per- 
mit the  further  continuance  of  his  Journey 
without  payment  of  Rtre  for  the  entire  dis- 
tance from  Ferryman's  to  BaWmbte.  In  the 
case  of  Manning  r.  Rallwiiy  Cb.,  by  the  Ala- 
bama Supreme  Cotirt,  reported' In  11  South. 
8.  M  li.  B.  A.  65,  38  Am.  St.  Repi  225,  a 
passenger  Interrupted  a  return  Jouniey  on 
a  speeltf  tStket  bystqpping  over-^ata  i0ta- 
tlon  for  one  day,  after  which  he  hoanded'ani 
other  train  of  the  railroad  at  midnight  and 
proceeded  ^mmoleBted  tintll  be  pat«ed  'the 
station  -Of '  Ifontgomery,  and  was .  nearlntf 
CaleM,  tea*  than  40  miles  >  from  Birntlngham; 
the  Old  at  his  retnm'  jonriMy.  Whereupohi 
tlie  conductor' in  chkrge^  of 'tli6  train  dlsoov 
ered  tliat.  the  passenger  was- trnvflllng  on  a 
(brf^ted  ti«itct.  but  posetMy  had  sbt  learned 
that  ba  bad  s«  traveled  before  reaching  Mottt^i 
gtmecy.'  A*  d  «ondit«ofl  or  his  proceedtnt^ 
farther;  th^  coddddtor  toeacted  of  him  that 
be  should  pay  fare  fwrni  Montgomery  to 
Binntfagbaiii,  o»' failing  tbat  hewooM  be  pot 


oDttbe.' train  at  the  next  BtatlDO<ivliloIiWiWld 
tee.  Caleva.  .Beaching.  Caiei>8.'.tbe,.inswQceB 
proqwed  from  the  ticket ageat-atthatplMe 
a.  ticket  to  .Birmingham,  and  upon  tdiat  tid^et 
sought 'tfrcMitiuue  his  Jqujriiey  on  tbcusawe 
train...  This  the  oonduotor  mfused  to,  allffw, 
him  to  dOtStiatiag  that  a»^  the  readia  regw 
latlona  b«  oetuld  Botpevmit  him  .tO'.praneiMl 
unless  he  would  also:pa3:  th«  back  fare  fro« 
MoBtBomeryv  The  paMcngbr  refused,  to; 4* 
this,  and  he  was  ejected  fnomthe  tmin,  ,and 
the  coiiTt:.h^d  that  .aucb  ejection,  was  .au- 
tbonisedk  and  that  the  passenger  oduld.  noi( 
recover  damages  therefor.  -  See,  also,  IHall  vi 
MemDbia  &.G.  B^  Oo.>.(a;'a)  15.:IM.'<57.: 
O'Briea  v.  Railway  C«.<  60  N.  X,. 286;  Davis, 
V.  Railway  Oa.  53  Mjo.  817,  Vi  Awa  Rep,  4S1\} 
Swajk  V.  Bathvay  Oa.,  132' Mass.  US;  4&  Am,; 
Sep.  432 ;  Railway  Cd.<v.  Gauts,  38  San.  «8&;. 
Jobnaon  v.  Railway,  40  N.  H.  '218,  88  Am,  Dee< 
im !  O'Brien  v.  Railway  C«..  16  Gray  (Massi^ 
20,.  77  Am.  Dec.  8«r.       -  :      ■'■ 

Oar  eobolualen,;  4s  already  lBidlQated,..lfl 
that  appellee  could  not  nnder  the  elricmnr 
stances,  sbows  secure  a  completion  of  the  CDOr. 
tiD.UQuS'<  Journey  nndertaken  by  him  frosa 
GalacsvUle  to  Sanger  by.  pay  meat  of  the.  dace 
from  Valler  View  only.  He  could  not  tbuB 
enforoe  bis  speolal  tteketoc  cbntrect  for  an 
reduced  rate  In  direct  opposition  to  Its  terms^ 
ertboa  cempel  a  service'  of  appellant  tha;t 
neither  law  Dor  reaaen  re^nired. 

:Tbe  jndement  will  be  reversed  and  beta 
ifendeted  for  appelant 


TEXAS  &  P.  RT.  CO.  V.   ARNBTT. 

(Court  of  Civil'  Appeals   <)f  Texas.    Jan.   SO,' 
1906.) 

t.  CAimraBS  —  Live  '  Stock  —  liHtrrATioN   of' 
LiASitiwr— PLEAttii^e.  • 

Where  the  petition  failed  to  allege  thaC. 
stock  had  been  received  by  a  carrier  for  through 
shipment  on  a  contract  for  through  carrisee,  as 
provided  In  Rev.  St.  1895,  art.  33la,  ana  the 
answer '  denied  any  such  contract,  It  was  error 
to  strike  «tat  the  amswec  setting  op  a  contract! 
of  shjiunent  limiting  the  carriers  liability  to  its 
own  fine,  though  the  ebipmeni  was  between 
poitits  In  the  state.  ■  ■  ' 

2.  Same— Contract  of  Thbouoh  Shipmbwt— 

BTlDDSfeB^SuJ'ylOtBSCT.  .     .      • 

;  Where  the  evideacB  Showed  that,  the  vlth 
mate  destination  of  a  shipment  of  live  Stock, 
was  a  certain  stockyard,  and  that  the  stock' 
was  delivered  to  a  carrier  in  order  that  the 
same  might  be  carried  to  the  yard  and  sold,  but 
did  not  show  that  the  carrier  undertook  to  do 
more  than  chrry  the  cattle  to  its  Station  nearest 
to  the  yard,  a  finding  that  the  carrier  had 
undertalien  to  deliver  the  stock  at  the  yard  by 
transporting  it  from  its  station,  to  the  yar^ 
over  a  connecting  carr'ier'a  line  was.  unau- 
thorized. 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

Action  by  J.  V.  Arnett  against  the  Texaa 
&  Padflc  RBllwny  Cwjipany.  From  a  judg^ 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

{Id  W.  Smitii.  for  appellant  £d  J.  Ban- 
ner, for  appellee.    ■ 


Digitized  by 


Google 


58 


92  SOUTHWESTERN  REPORTER. 


Clex, 


STEPHENS,  jr.  Tbe  cotirt  erred  In  atrlk- 
log  out  the  answer  of  appellant  setttng  np  a 
contract  of  shipment  limiting  Its  liability 
to  its  ovm  line,  since,  although  the  shipment 
was  one  between  points  In  this  state,  the 
petition  failed  to  allege  that  the  cattle  bad 
been  received  by  appellant  for  through  shlp- 
m«it  "on  a  contract  for  through  carriage," 
as  provided  in  article  331a,  Rev.  St  1896, 
and  the  answer  denied  tbe  existence  of  any 
such  fact  or  contract. 

The  court  also  erred  In  finding  that  ap- 
pellant had  undertaken  to  deliver  the  cattle 
to  the  Ft  Worth  stockyards,  since  the  state- 
ment of  facts  falls  to  contain  any  evidence 
on  that  subject  The  evidence  went  no  fur- 
ther than  to  show  that  the  ultimate  destina- 
tion of  the  cattle  was  the  Ft  Worth  stock- 
yards in  North  Ft  Worth,  and  that  the  own- 
ers had  delivered  them  to  appellant  at  a 
station  on  its  road  In  order  that  they  might 
be  carried  tbere  and  sold  on  the  market  We 
find  no  evidence  that  appellant  undertook  to 
do  more  than  carry  the  cattle  to  its  station 
at  Ft  Worth,  or  rather  to  Belt  Junction,  the 
nearest  point  on  its  road  to  the  stodcyards. 
It  may  be  that  appellee  could  have  shown 
that  the  relation  between  appellant  and  the 
carrier  from  Belt  Junction  to  the  Ft  Worth 
stockyards  was  such  as  to  render  the  under- 
taking of  appellant  in  the  first  instance  one 
to  deliver  the  cattle  at  said  stockyards;  but 
without  such  proof  the  court  was  not  war- 
ranted in  assuming  the  existence  of  any  such 
relation.  Although  in  other  cases  which  have 
come  before  us  the  proof  may  have  establish- 
ed that  the  company  operating  between  Belt 
Junction  and  the  stockyards  was  but  the  in- 
.  strument  of  appellant  in  making  transfers 
of  live  stock  from  its  own  to  connecting  lines 
extending  beyond  Ft  Worth,  we  cannot  take 
Judicial  knowledge  in  this  case  of  any  such 
fact 

There  la  also  a  serious  question  as  to  the 
sufficiency  of  the  petition  to  warrant  the 
recovery  had  of  damages  for  a  decline  In  the 
market  from  December  14  to  December  15, 
ld04,  which  can  be  easily  cured  on  another 
trIaL 

For  the  error  first  pointed  out,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded  for 
a  new  trlaL 


TEXAS  ft  P.  RT.  CO.  v.  WEATHERBT. 

(Court  of  Civil   Appeals  of  Texas.    Jan.   20, 

1906.) 

1.  CoBPOBATioNS— Actions— Vbnuk. 

A  railroad  incorporated  by  act  of  Congress 
Is  not  a  foreign  corpoTation,  within  the  meaning 
of  Rev.  St  1895,  art.  1194,  cl.  25,  providing 
that  foreign  corporations  may  be  sued  In  any 
county  where  they  may  have  an  agency  or 
representative,  or  in  which  their  principal  office 
may  be  situated,  but  is  within  clause  23  of  that 
article,  providing  that  suits  against  railroads 
may  be  brought  in  any  county  through  which 
the  railroad  extends. 
_  [Ed.  _Note.;^For  cases  in  ooint  see  voL  12, 


Cent  Dig.  Corporations,  { 


a.  Sauk. 

Act  Feb.  16,  1852,  Incorporated  the  8.  P. 
R.  Co.  Laws  1870,  p.  40,  c.  26,  incorporated 
the  S.  T.  Ry.  Co.  Laws  1871,  p.  489.  c.  272, 
i  11,  authorized  the  consolidation  of  such  rail- 
way companies  with  the  T.  P.  Ry.  Co.,  and  sacb 
consolidation  was  formally  recognized  and  rati- 
fied by  Laws  1873,  p.  318,  c.  108.  Beld,  that 
the  T.  P.  Ry.  Co.,  although  incorjiorated  by 
act  of  Congress,  is  in  effect  a  Texas  corporation, 
and  is  not  within  Rev.  St  1895,  art.  1194, 
cl.  25,  prescribing  the  venue  of  suits  against 
foreign  corporations. 

[Ed.  Note. — For  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  U  2&T,  2488.] 

3.  Cabbiebs— Loss  of  Baoqaox  — Actions— 

EVIDENCB. 

In  an  action  against  a  railroad  for  the  loss 
of  trunks,  it  was  error  to  exclude  testimony  of 
an  agent  of  tbe  railroad,  who  knew  the  condi- 
tion and  contents  of  the  trunks,  to  the  effect 
that  their  contents  consisted  of  articles  of  wear- 
ing apparel  and  family  use,  of  little  or  no 
market  value. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Carriers,  §  1564.] 

4.  Pleading  —  Bin.  or  Pabtioui^abb  —  Lost 
Abticles. 

In  an  action  against  a  railroad  for  the  loss 
of  trunks,  defendant  is  entitled  to  be  informed 
by  plaintiff  of  the  several  items  constituting 
the  contents  of  the  trunks. 

5.  Appsal  —  Habmless  Ebbob  —  Refusai.  or 
Bill  of  Pabticulabs. 

In  an  action  against  a  railroad  for  the  loss 
of  trunks,  error  In  failing  to  require  plaintiff 
to  inform  defendant  of  the  contents  of  the 
trunks  was  harmless,  where  it  appeared,  that 
the  trunks  were  in  defendant's  possession  and 
it  was  already  Informed  of  their  contents. 

6.  Sake— ADinssiON  or  Evidence. 

In  an  action  against  a  railroad  for  tbe  loss 
of  trunks,  the  admission  of  evidence  as  to  the 
transportation  of  the  trunks  over  other  rail- 
roads before  they  were  Intrusted  to  defendant 
was,  if  erroneous,  harmless,  where  the  trunks 
were  not  transported  on  any  through  contract, 
and  the  admitted  evidence  was  m  no  wise 
material  to  the  Issues  involved. 

7.  Cabbiebs  —  Loss  of  Baooaos  —  Actions— 
ItarENBBS— Failure  to  Check  Baggaoe. 

Where  a  passenger's  trunks  are  in  fact  re- 
ceived by  a  railroad  for  tranqiortation,  and  it 
undertakes  to  transfer  them  without  giving  any 
checks  therefor,  its  failure  to  check  the  trunks 
Is  no  defense  to  an  action  for  the  loss  thereof. 

Appeal  from  Stephens  County  Court;  A. 
J.  Power,  Judge. 

Action- by  Mrs.  Mattle  Weatiierby  against 
the  Texas  ft  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Arthur  Speer,  for  appellant  W.  P.  SAas- 
tlan,  for  appellee. 

CONNER,  G.  J.  This  suit  was  instttuted 
In  the  Justice's  court  of  precinct  No.  6  of 
Stephens  county  on  November  16,  1904,  by 
the  appellee  against  the  appellant  for  the 
sum  of  $190,  the  alleged  value  of  the  con- 
tents of  two  trunks  charged  to  have  beei 
delivered  to  and  converted  by  the  appellant 
company.  So  far  as  shown  by  the  record, 
appellee's  claim  was  exhibited  alone  by  the 
following  written  statement  to  wit:  "Bredc- 
enrldge,  Texas,  November  14,  1904.  Texas  & 
Padflc   ttallway   Company   to   Mrs.   Mattle 
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Weatherby,  Dr.  Dec.  1908.  To  damage  for 
kMB  of  two  tmn&s  and  their  contents  on  the 
Ttxaa  &  Pacific  Railway  In  the  month  of 
Dec..  1908,  between  Bl  Paso,  Texas,  and 
Texarkana,  Texas;  value  $190."  Appellant 
flled  Its  plea  of  privilege  In  said  court,  but 
tae  same  was  overruled,  and  the  trial  result- 
«d  in  a  Judgment  for  appellee  for  the  full 
amount  claimed.  Appellant  duly  appealed  to 
the  county  court,  and  there  again  presented 
Its  plea  of  privilege,  which  was  again  over- 
ruled, and  a  subsequent  trial  resulted  as  in 
the  Justice's  court 

Tbe  principal  question  presented  on  this 
appeal  from  the  judgment  of  tbe  county 
court  arises  under  tbe  assignments  attacking 
ibe  court's  action  In  ov^mling  the  plea  of 
privilege.  Tbe  facts  relating  to  this  question 
are  that  appellee  at  the  time  of  the  Institu- 
tion of  tbe  suit  resided  in  tbe  precinct  In 
wbldi  the  suit  was  brought,  and  tbe  appel- 
lant company  then,  as  now,  operated  Its  line 
of  railway  through  the  southeast  comer  of 
Stephens  county  and  through  said  precinct 
^)pellant  at  no  time  bad  within  said  precinct 
or  county  an  office  or  local  agent  and  its 
domicile  and  principal  office  was,  as  alleged. 
In  Dallas  county,  Tex. ;  It  also  having  numer- 
om  local  agents  along  its  line.  Appellant 
bases  Its  right  to  a  ruling  in  Its  favor  upon 
tbe  alleged  fact  that  It  Is  a  foreign  corpora- 
tloD,  which,  it  is  urged,  brings  the  case  with- 
in Qie  twenty-fifth  clause  of  article  1194  of 
tbe  Bevlsed  Statutes  of  1895,  relating  to 
Tenue,  which  provides  that  foreign,  private, 
or  public  corporations,  not  incorporated  by 
tbe  laws  of  this  state  and  doing  business 
within  this  state,  may  be  sued  In  any  court 
within  this  state  having  Jurisdiction  over 
tbe  subject-matter  in  any  county  where  such 
company  may  have  an  agency  or  representa- 
tive, or  In  tbe  covinty  In  which  the  principal 
■office  of  such  company  may  be  situated,  etc. 
It  seems  clear  from  the  record  that  appellee's 
case  Is  within  this  exception  if  In  fact  the 
aivellant  company  is  a  foreign  corporation. 
If  not  then  we  think  the  venue  of  the  suit 
falls  within  exception  23  of  the  article  of 
the  statute  cited.  Exception  23  provides  that 
suits  a^Inst  a  railroad  corporation  may  be 
brought  In  any  county  "through  or  Into  which 
the  railroad  of  such  corporation  extends 
or  is  operated."  So  that  the  Important  ques- 
tioo  for  OS  to  determine  is  whether  the  ap- 
pellant company  is  a  foreign  corporation 
within  tbe  meaning  of  tbe  twenty-fifth  ex- 
ception hereinbefore  referred  to.  We  con- 
dnde  that  it  is  not,  and  that  its  corporate 
character  Is  such  as  to  bring  It  within  the 
terms  of  tbe  twenty-third  exception,  also 
hereinbefore  mentioned.  While  the  plea  of 
privilege  alleges  that  appellant  is  a  foreign 
corporation,  we  construe  this  allegation  as 
uehig  a  mere  conclusion  of  the  party  making 
tbe  afildavlt;  for  we  Judicially  know  that 
tbe  Texas  &  Pacific  Railway  Company  was 
bicorporated  under  tbe  acts  of  the  Congress 
of  tbe  United  States,  and  a  corporation  so 


aeriving  its  existence  cannot,  we  think,  as 
before  stated,  be  denominated  a  foreign  cor- 
poration in  the  sense  now  Insisted  i4>on  in 
behalf  of  appellant 

We  are  not  aware  that  tbe  precise  question 
has  been  before  presented  In  this  state;  but 
it  has  been  held  that  the  appellant  company, 
by  virtue  of  Its  Incorporation  under  the  acts 
of  Congress,  is  entitled  to  ronove  certain 
classes  of  suits  that  may  be  Instituted  against 
It  in  state  courts  to  the  Circuit  Courts  of  tbe 
United  States  upon  the  ground  that  such  suit 
or  suits  "arise  under  tbe  laws  of  the  United 
States"  and  not  on  the  ground  of  diverse 
citizenship.  See  Removal  Cases,  115  U.  S.  1, 
5  Sup.  Ct  1113,  29  li.  Eld.  819;  Tex.  &  Pac. 
Ry.  Co.  V.  Cody,  166  U.  S.  606,  17  Sup.  Ct 
708,  41  L.  Ed.  1132;  Tex.  ft  Paa  By.  Co.  v. 
Davis,  93  Tex.  378,  54  S.  W.  381,  55  8.  W.  562. 
In  the  case  of  McKee  v.  Coffin,  66  Tex.  304,  1 
S.  W.  276,  It  was  held  in  effect  that  a  United 
States  marshal  was  not  entitled  to  remove  a 
suit  against  him  to  tbe  Circuit  Court  of  tbe 
United  States  merely  because  he  derived 
his  official  character  by  virtue  of  federal 
laws  or  appointment  And  it  was  expressly 
held  by  the  Supreme  Court  of  Pennsylvania 
in  the  case  of  Commonwealth  v.  Tex.  &  Pac. 
R.  R.  Co.  08  Pa.  90,  that  the  appellant  com- 
pany Is  not  a  foreign  corporation  within  the 
meaning  of  one  of  tbe  revenue  acts  of  that 
state.  In  that  case  tbe  Auditor  General  and 
State  Treasurer  had  levied  a  license  tax 
against  the  Texas  ft  Pacific  Railway  Com- 
pany of  $12,500  on  account  of  its  having  an 
office  within  the  commonwealth  named  for 
the  use  of  its  officers  and  for  the  transaction 
of  its  business,  without  having  obtained  a 
license  from  the  Auditor  General  so  to  do; 
such  license  tax  being  authorized  by  the 
revenue  laws  of  Pennsylvania,  under  the  dr- 
cnmstances  appearing,  against  foreign  cor- 
porations. From  tbe  imposition  or  settle- 
ment of  such  tax  the  Texas  ft  Pacific  Railway 
Company  appealed  to  the  court  of  common 
pleas,  and  filed,  among  others,  the  following 
specification  of  error:  "First;  the  said  set- 
tlement is  erroneous  and  illegal,  because  the 
Texas  ft  Pacific  Railway  Company  has,  by 
reason  of  Its  charter  granted  by  the  Congress 
of  tbe  United  States,  a  legal  existence  in 
Pennsylvania,  and,  not  being  a  foreign  cor- 
poration, Is  not  subject  to  the  provisions  of 
the  sixteenth  section  of  tbe  act  of  June  7, 
1879  [P.  L.  120] ;  the  said  sixteenth  section 
relating  to  foreign  corporations  only."  Tbe 
court  of  common  pleas  sustained  this  conten- 
tion, and  on  appeal  to  the  Supreme  Court 
the  question  was  there  disposed  of  in  tha 
following  language:  "The  general  govern- 
ment In  Its  relation  to  that  of  the  several 
states,  cannot  be  considered  a  foreign  govern- 
ment in  the  ordinary  acceptation  of  that 
term.  Within  the  sphere  of  its  delegated 
powers  its  authority  extends  over  all  th» 
states  of  which  it  is  composed,  and  to  that 
extent  it  may  be  said  to  be  identified  with 
tbe  government  of  each.    Hence  a  corpora- 
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ttoD  Abeated'tiy  the  govemeacBt  of  OieCnlMI' 
Statea  cniiot  wUb 'propriel^i  Iwcisllea  <«i 
Coreigai:'C(trpei«tloB<<  It -iB  contended^  howui 
ever,  that  In  a  more  compi«heii8lV6'  ttatoi 
all xiotpDiratloasinoti  ceeited  >dtre<ltl7  bEr-  >tote 
atothorMr-'Biai*  bviclasseA  SK  foKfgii,  1tt'lc«a>' 
tradiatlnetlon  :to,  thoat'  oC^e^dhifalveiy  8tats> 
actgbi^..iuid  tteit  mmUt  'wxb  inteodea  to  be  tbei 
nwanlng  of  tAwword  'foreign/  as  ttsedln  the' 
act.  ^3ailanilgM:be>«oi  iif:tti8t«-wniiaytliiIiiiA: 
lii':tUt  abt'ltseilii  tndl<3itl\«  of  aU'  tiiit«Bt'itd' 
uSe  the  ivord  in  ibat  sense ;  bnt  tbere  Us  not. 
Ontbd  <!0iitNii7,;  In  illie  fifth  section  (page' 
HJSii  xthltA  ImpoBBsajitaK'  aa  llinlted  part- 
B4r*ip9,  fetc^  tkey '  «r«  >  dcbcrlbed .  as  ■t»rt- 
ner«iii{»8  oDganieM  ikudw  or- pulrSnajit  to  die 
laNvs  of  tUa  stat^  or  of  any  other  stati' 
OB  terrltortr,.  or.o£  the  :UDlted  States^  or  iia- 
der  thO'  laws  of  any  fonelgn  state,  kingdom 
ot  gOiVemmeiHt';  thus,  .clearly  showing  aiat' 
ftibeti.'tbe  Legislature  liiiietadledto  tax  assoota*: 
tlons  oneated  hy,  the  general  gotneratnemt  tbey 
iffltd  aptiword^iof  desct^ptiooi  &iv  tiiat>prir>-' 
ptosej  '  The: < same  distinction  is  observed  "la' 
oUhe]t>'portk>nB<  of /th^)  afftv  especially  in.  the' 
s^tth.  «|Bctl(». .  T!be><itonstiructlon  adopted  by. 
the-  leanied  prceldent  of  the  common  plet»: 
ls>«0  fully  austaiUMi  ora  pgrlnclple  as  weil  as 
authority,  tbat^  It  Is  nunecessary  to  add  atay, 
tMngto  wbat'lR  so  .TPell  said  in  his  opinion." 
I  We  aptiroye"WhBt' tras  thus  said  by  tbe< 
Supreme  Oenrt  of  FemitylTaDia,  In  so  far  as 
pertinent  to  the  iqtuastloti  of  venuC' before  usi.' 
In  addition  ltd 'Which  the  appellant  compasyv 
while  >  dlr^tly  lacDi^rarated' by  act  of  -  Oom'' 
gressj  may  bO  said  in- a  very  JuEit.  sense  io 
have  beeo  also  Inoorporated  by  the- laws  of' 
IDexas/  iF«Hr  eertalh  It  Is  that  prior  to-187S 
tbe  state  of 'Texas  bad  by  legislative  actsbi^i 
cottporfitedthfeSoutliernTranscontlBental  Bail»- 
way  Ootnpany  (aeeaetapprorved  July  27, 1S70' 
[liQws  1870,  p.  40v  a  26])  and  I  the  Soathern 
Paiolfie  Bellroad  Oompany  (seeact  approvBi' 
B>>brttary  16,  1862),  granting  to  them,  amongi 
other. things,  tiie^ usual  powers  and  privileges' 
Qft.rallKoadi  incoirpontiQnB,i:and  that ' the  «P'>: 
pcUant'eompao^  M  assignee  and  cucoessor 
aoctutred  their  rlgtatS'iand  privileges  i  biy  coni- 
soUdatton^  Suab  'consolidation  of'  tfie  first 
twoiCompaoAes'ttamed  with  tiieTe^aa'Paeiflc' 
BailwayiComilaDyi  was  expresdy  anthorltea' 
byeeotiOB  11  of  the  act  of  theTexaa  Legisla- 
ture passed  May  04,:  1871  (Laws:  1871,  pl;489^ 
&'.27&)i'ania  was  later  llormflllyreeognlsed  and 
in  effect  ratified  byiactpassM  IMay  2,  1874' 
(Laws  1878j  p.  ^8,  e.  106).  In  the  abseate. 
of  constitutional  restraints,  we  know. of. no ' 
objection  to  thegrdat'of  corporate  pdwsrs'by: 
iwfercdcti  toitherights-adfi  priviloges  eoatet^' 
red  upon  named  'corporate  bodies,  and  It' 
Wiould  seem  that  .the  express  recognition  audi 
approval  of  the' purchase  of  the  fraxnbisesof 
tbe' Southern  Traasoontlnental  Railway  Oankf: 
pany  and. the. Southern  Pac^c  Railroad  Com*' 
pauy.i Incorporated. under  the  laws  of  Texas,, 
aanouated  to  a  legislative  grant' to  the  api- 
Dtilaot  eompany  byaeeessary  Iminllcation  of. 


aU'itbaeooporate  powara  of 'tbc  rondev  oom^ 
panlesk.  -.Ad  'instaUoe  'thait-  will  perhaps  aerve- 
tb' lIlurtTat&'itheitlxia^ht  !in.:mlifd  mar  b^ 
Bben  by  irefttrenoeitb  the  BtngtaEunpton 'Bridge 
Ooanpapy  Case  ireported  ia.'S  .WaiL  .SI,  IS 
Iii'£dJ  1S7|  W)berei»he;'dhaMifr'po«ei!S'Of  one 
ootparattota  :wetie  idetefndaied  by  lefecenee  to 
those  «if  aoothfliri  aad  .irhere. '  the '  Sapieme 
Gout!t'of  ;tbe  /United  Statea  datdaiea  that  'tit. 
la  not  unusuftl  is  theileglalathm  of  thils'eomi* 
try'  .to  :grant  -vast  pOKrers .  In;  a :  al^ort  act .  by 
isferclag' ito  andiadopiting  tiM  protialonB  at 
other  corporations  of  like  purposes."  .At  all 
e^raats,  .gceait  ^cepentytlnteTfistar' corporate 
pri  vllesea,  i  iind  'rigjute  iwara  caaffienedj  and  va(>- 
ogBlsedbytheseveralactsofthe  stateofiTexaa 
tUiwbteb  WW  haireneCeiiredi  aS'iaaiy  bOTeadUy 
SfSen  by,  reference  toi. Bach  legislation,  eneb 
InteraaiiSy.iprlvilagea,  and;, rights  ;itaave<  been 
GontloHDiasly  olained.  aad'.exerelBcriti  by  the 
appellant  I  aonpaDy :  eince.  .the  enactmeDts 
mentioned,  so  t^t  tai:a  very  (materlaJ^  extent 
at  least  'the  .acveUanti :  oojufiany  has  Ions 
beesi  opierating  under  and  in  aocordaoee  witb^ 
ctkarter  pesivilegea.and.iiishtB  especially  «oa< 
fecreiliupoia  it  byj^tbe  Texas  IjegiadatuFe^  and 
It  Is  la  no  attitude,  we  tMnki  to  now  claioi 
lt«  eoipocate  exteteace  ,aa  Xorelgn  to  this 
stata  We  at.teaat  ooisolBde  that  It  la  not 
wlthintba  .meaning  of  our  statutes  prescribe 
ing  the  venue  of  auUs  lagBUtBt  forei^  CDrp»- 
rations,  and  that  the  trial  coarts,  tiiereforew 
CDminitted  no  ^rroi  In  OTeerullns  the  aiipeK 
lant'Aplea 'Of  prlTrtlege. 

.The  iudgatent)  oDAttt  be  rererscO,  faewereiv 
because  of  the  court's  raling  In.  eMludin^ 
evldemoe;  Briefly  stated,  appellee  testified 
tbfl<t  sheerriTea  la  El  Base,  Tok,  on  ber  way 
from  some  point  la  New  liCexico,i. about  11. 
Q^etock,  la.,  m.,  Oeoember  85,  1908;  that  wbile- 
on '  the  train,  entering  El  Paso  isom  New 
Uexico,  she  'deUvered.  baggage  checlGS  fier  tb& 
tw»  trunfes  involv«ed"ln  tbe.fcontoeversy  to  aoa 
ag^it  of  a  transfer  .eompsflcrt  dlrectiag  him 
tcudellyerrtjiei trunks  at  the  Texas:&  Fncifie 
Depot,:  It  belag  a^eilea^s  purpose  toi  go  to 
Oiaeo<. Tex,';  that  she!  went<to,the  Texas  &i 
Bac^c  Depot  In  El.Paeo  about  6  orelock  iob 
the!  eventac'iof ithB'  day  of  her  arslTialt  and^ 
went  t»'  tjje  ticket,  offloe  and  boug)itia<tlekat 
overt  the  ^appellant'a  illne  o£  railway  itD  lOlsee:; 
that  she  exhibited'  said  transfer  tidkets  to- 
the:,agenti  and.: stated  that  she  "wanted  her 
trunks:  iflxedj  «nd;askad.blm  what  she. must 
do  wiltb-itbem";  that  the  «gent' looked  at  the 
tcansjter  checks  :aod  said  to  her.t  "You  get 
on  .that  .train  at  «neei  and  be-aaick  abeat 
It,,  or  youi  will  be  left  Your^truakB  are'Dut 
tbere,  oa  the  .plattorm,.  and  are  bMng'put  o«, 
or  iwlU  be  put  on,  the  train :  at  onrtu."  ,  She- 
further,  testiflcdi  that. tbetrala  afc  tbe  ithne- 
was  etanding  at  the  idepot;  that:8he.rueibed 
out  as  quickly  as:  sbe  oould  .with  her  'Obil> 
dren  asd  got  on  the  itr^n;  that  "they  .bad 
time  to  .bave.icbeckpd.. her.  trunks.  It  they 
woald 'hBTie  done  it"  It , further  eppeered 
that  appellee  idid  not  hear  of  ber,.tmnluh 
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thereafter  tnttl!  fttnee  (hfel  iJtetfttttfoB  6t  tW« 
•ntt  on  Novemb**  16,  1904.  It  further  tip- 
peared,  howerer,  fro*  the  evidence),  tttat 
the  appellant  company,  shortlj'  befote/the  In^ 
«tltatlon"of  the  salt,  foutid  trt^o  tfdnks  trlth 
other  unclaimed  baggage  In  the  clty'of  DaU 
las,  Tex.,  Vrhlch  the  evtderice  tended  very 
•trongly.  If  not  certainly,  to  sho-w  were  th* 
tmnfes  In  controversy.  In  this  condition  of 
the  eviaenee,  appelant  offered  to  prove'by  J; 
E.  Pl(z».  one  of  tts  lagents,  tMt  he  knew 
the  cotiaition  and  contents  of  the'  tmnks; 
that  the  contents  consisted  of  articles  of 
wearing  apxrarel  and  other  articles  of  purely 
family  roe,  of  no  fljirketTahte,  and  were  not 
of  valne  to  plaintiff  exceeding  $50 ;  and  that 
tlie  clotblng  was  soiled,  simply  made,  end  of 
cheap  tnatertal.  *lhis  evidence  Was  exploded 
by  tbe'  cotirt  upon  iippenee'a  bbjectlon  that 
It  was  "immaterial."  Appellee  testified 
tbat  the  Talae  of  tite  ciontentB  of  tbk  tninks 
to  her  was  tn  excess  of  the  anlount  for  which 
she  sued,  and  it  appears  that  .her  counsel  was 
permitted  to  testify  that  "he  did  not  bring 
salt  for  more  than  $200  biecaUBe  be  \v«bt- 
«d  to  bring  It '  within-  the  Jnrlsdlctloa  of 
the  Jnstlce's  court  tod  In  tlte  '  pre- 
«lnct  tbrough  which  tbe  ^exas  St  fticlflc 
nms."  rt  hardly  seems  necessary  foi^  na"i6 
cite  authority  to  sostaln  onr  cdncfluelon 
that  In  thas  •rejeetittg'the'e^ldtace  of  th«  wit- 
ness Pltzer'tbe  «onrt  errfed.Itw'is  directly 
pertinent  to  tbe  material  'issae  'of  rtilw. 
And.  while  not  assigned  As  6rror,  we  also  sug«> 
gest  that  we  fall  to  see  why  appellee's  counsel 
ihoQid  faiiy«  been  permitted  to  testify  as 
qnoted.  '  ■ 

In  View  of  another  trial,  "we  also  saggest 
that  It  w«s  appei'.ant^  right  to  ha^e  appellee 
state,  as  far  as  Ae  eotald  do  so,  the  eevera! 
Items  coneiatutlnf  the  contents  of  her  t^ubUS. 
The  appellant  in  the  finrt  Instantie  was  enti- 
tled to  bare  8ti<A»  information' m  order  to  ebl- 
•Me  It  to  be  prepared  to  meet  tbe  Issaes  1n- 
Tolred,  wMdt,  aintmg  others,  of  coOrse,  Was 


tbe  question  of  value.  See  Railway  Co.  v. 
S^le  (tex.  Otv.  App.)  «T  S.' W.'487.  '■'• 

The  ruling  of  the  conrt,  however,  In  this 
respect  appears  to  have  been  harmlSBB,  bfe- 
canse  of  tbe  further  fact  appearing foomtbe 
record  that  the  trunks  were  In  appellant's 
possession  and  it  was  aliready  Informed  pf 
the  contents.  The  ruling  of  the  court  In  p^ 
mittlng  aiipellee  to  testify  to-  the  transportai- 
tlon  Of  her  trunks  over  other  railways,  if  liot 
proper,  was  at  least  harmless.  The  trunk^ 
were  not.  transported  on  any  through  coDr 
tract,  and  such  testimooy  falls  to  support  any 
of  the  material  issues  involved,  but  It  was 
perhaps  admissible  as  mere  matter- of  Ti^- 
troductlon.  -^ 

We  also  think  that  appelltint'B  r^uelsted  Jn- 
irtcuctlon  Nf}.  i  was  properly  refused.  Tbat 
Instruction  was ;  "¥on  are  charged  tbat  the 
defendant  to  not  required  to  deliver  baggage 
at  point  of  destination  of  t>&ssenger  unles^ 
defendant  received  and  checked  said  ttagr 
gage."  The  agent  at  El  Paso  denied  appeb- 
lee's  testimony  to  tbe  effect  that  her  trans- 
fer cbecks  had  been  exhibited  to  blm,  an^ 
tbat  be  directed  be^  to  immediately  take  pas- 
sage, Btaiiag  that  the  txnnks  were  on  tbe 
platform  and  had  been  or  would  be  sbippef]^ 
Tbe  conflict  of  testimony  thus  presented, 
however,  was  for  tbe  Jtn^,  and  If  the  Jury 
should  find  tbat  Appellee's  trunks  bad  bee^ 
in  fact  received  by. appellant  for  transporta- 
tion, and  that  It  undertook  to  do  so,  and  that 
appeU^e'^  fallnre  to  seizure  baggage  cheeta 
was  by  appellant's  direction,  then  appellailt'fe 
failure  to  check  the  baggage  would  conatlr 
tnte  no  defense.  -  . .  r 

The  effect  of  appellant's  tender  of  tronks 
and  contents  to  appellee,  as  suggested  by  tb^ 
evidence  and  mooted  tn  appeilant's  brief,  ^8 
not  raised  by  any  assignment  of  error,  and 
hence  is  not  determined ;  bOt  for  the  error  of 
tbe  ftonrt  In  rejecting  tbe  testlmopy  of  the  wit- 
ness Pltzer  the  Judgment  Is  reversed,  and  the 
cai^  renianded  for  a  new  trial 
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(Supreme  Coart  of  Tennessee.    April  19,  1906.) 

L    STATnTES — CONSTBUCTION  —  ADOFTKD  FBOII 

Otexb  States. 

The  rule  that,  where  a  statute  of  another 
state  is  adopted,  the  judicial  construction  of 
that  statute  in  the  state  of  its  origin  is  im- 
ported and  written  in  the  statute  by  the 
adopting  state,  is  subject  to  the  qualification 
that  the  judicial  construction  of  the  statute 
by  the  state  of  its  origin  does  not  contravene 
the  established  policy  prevailing  on  the  sub- 
ject in  the  adopting  state. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  g  307.] 

2.  Masteb  and  Sebtant— Master's  Liabili- 
ty—Obligation TO  FuBNiSH  Safe  Place 
iH  Which  to  Wobk. 

A  master  engaged  in  mining  is  bound  to  use 
reasonable  care  to  make  the  place  of  work 
reasonably  safe,  and  he  must  use  reasonable 
care  to  ventilate  the  mine  and  to  shore  up  and 
timber  the  shafts  and  galleries,  and  take  such 
other  precautions  as  may  be  reasonably  neces- 
sanr  to  prevent  the  fall  of  rock,  earth,  etc., 
and  this  duty  cannot  be  delegated,  so  as  to 
exonerate  him  from  liability  for  a  breach  of 
this  duty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {$  176,  209.] 

8.  Same— 'Mining  Boss. 

Acts  1881,  p.  238,  c.  ITO,  {  8,  requiring  one 
operating  a  coal  mine  to  employ  a  competent 
mine  boss  to  protect  the  miners  in  their  ex- 
cavations, though  adopted  from  Pennsylvania 
after  the  court  of  that  state  had  construed  the 
act  to  exempt  an  operator  of  a  mine  from  negli- 
gence of  the  mining  boss,  if  competent  to  per- 
form the  duties,  must  be  constinied  to  impose 
on  the  mining  boss  the  duties  imposed  at  com- 
mon law  on  the  employer  to  provide  a  safe  place 
to  work,  which  duty  it  cannot  delegate ;  and  an 
operator  of  a  coal  mine  who  employs  a  com- 
petent boss  is  nevertheless  chargeable  with  his 
negligence,  resulting  in  injury  to  a  miner,  since 
the  construction  placed  on  the  statute  by  the 
courts  of  Pennsylvania  is  contrary  to  the  policy 
of  the  laws  of  Tennessee. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Coit  Dig.  Master  and  Servant,  S  175.] 

Appeal  from  Circuit  Court,  Rhea  County; 
Josepb  O.  Higglns,  Judge. 

Action  by  Luke  Smith,  by  next  friend, 
against  the  Dayton  Coal  &  Iron  Company, 
Iilmlted.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

A.  P.  Haggard  and  Sam  H.  Ford,  tor  ap- 
pellant Burkett,  Miller  &  Mansfield,  for 
appellee. 

McALISTER,  J.  Idike  Smith,  a  minor, 
brought  this  suit  by  his  next  friend  against 
the  Dayton  Coal  ft  Iron  Company  to  recover 
damages  for  personal  injuries  sustained  while 
working  in  defendant's  mines. 

The  declaration  embraces  three  counts,  and 
complains  (1)  of  the  negligence  of  the  mine 
boss  In  failing  to  properly  Inspect  the  mine; 
(2)  for  breach  of  duty  on  the  part  of  de- 
fendant In  falling  to  furnish  plaintiff  a  safe 
place  to  work ;  (3)  the  failure  of  defendant  to 
warn  plaintiff  of  the  danger. 

A  demurrer  was  Interposed  to  the  first  and 


second  counts  of  the  declaration,  awslgnlng 
for  cause  that  defendant  was  not  liable  for 
any  breach  of  duty  on  the  part  of  Its  mine 
boss;  it  not  being  averred  that  It  had  failed 
to  exercise  due  care  and  caution  In  employ- 
ing him. 

The  circuit  court,  Hon.  M.  D.  Smallman 
presiding,  sustained  this  ground  of  demurrer, 
holding  that,  if  defendant  company  employ- 
ed a  careful  and  competent  inside  overseer  or 
mine  boss,  as  required  by  section  8,  c.  170, 
p.  238,  Acts  1881,  and  that  by  reason  of  the 
negligence.  Inattention,  or  carelessness  of 
such  boss  the  plaintiff  was  injured,  he  could 
not  recover  on  account  of  such  injury. 

The  third  count  of  the  declaration  alleged 
a  breach  of  duty  on  the  part  of  the  defendant 
in  failing  to  employ  a  certified  mine  fore- 
man, as  required  by  chapter  37,  p.  61,  Acts 
1901. 

The  demurrer  to  this  count  of  the  declara- 
tion assigned  as  cause  that  the  act  In  ques- 
tion did  not  take  effect  until  after  the  ac- 
cident, and  hence  compliance  with  said  act 
was  not  required. 

This  ground  of  demurrer  was  also  bms- 
tained  by  the  circuit  judge. 

A  plea  of  not  guilty  was  also  interposed  to 
the  three  counts  of  the  declaration.  There 
waa  a  trial  on  this  plea,  wherein  the  plain- 
tiff and  defendant  each  presented  their  evi- 
dence as  though  there  had  been  no  judgment 
on  the  demurrer.  At  the  conclusion  of  the 
evidence  the  trial  judge  Instructed  the  Jury 
as  follows: 

"A  demurrer  to  the  declaration  was  Inter- 
posed by  the  defendant  and  acted  on  by  my 
predecessor,  and  I  am  of  the  opinion  that  It 
reaches  all  the  facts  in  the  evidence,  if  any 
there  be,  which  would  warrant  a  recovery, 
and,  being  bound  by  the  action  of  my  prede- 
cessor on  the  demurrer,  I  am  of  the  opinion 
there  are  no  questions  of  fact  to  submit  to 
the  jury,  and  it  will  be  your  duty  to  find  a 
Terdict  In  behalf  of  the  defendant" 

This  was  accordingly  done,  whereupon 
plaintiff  appealed  and  has  assigned  errors. 

An  examination  of  the  record  reveals  that 
the  only  actionable  negligence  claimed  on  the 
trial  was  the  failure  of  the  mine  boss  to  per- 
form the  duties  required  of  him  by  the  stat- 
ute, and  hence  the  only  question  presented 
for  our  determination  is  whether  the  trial 
judge  was  correct  in  his  ruling  that  as  be- 
tween the  coal  company  and  the  mine  boss,  the 
principle  of  respondeat  superior  would  not 
apply  for  Injuries  sustained  by  an  employ^  in 
consequence  of  the  negligence  of  the  mine 
boss.  This  was  the  question  presented  by  the 
demurrer  and  which  was  resolved  in  faror  of 
the  contention  of  the  defendant  company. 
The  proper  solution  of  this  question  depends 
upon  a  proper  construction  of  chapter  170, 
p.  234,  Acts  1881,  entitled:  "An  act  to  pro- 
Tide  for  the  ventilation  of  coal  mines  and 
collieries  for  the  protection  of  human  life." 

Section  8,  p.  ^8,  of  that  act  provides  as 
follows  > 
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"^hat  to  better  secure  the  ventilatlom  of 
tTery  coal  mine  and  colliery  and  to  provide 
for  the  life  and  safety  of  the  men  employed 
tberein,  otberwlse  and  In  every  respect,  the 
<'wner  or  agent,  as  the  case  may  be,  in  cbargu 
of  eret7  coal  mine  and  colliery,  sball  employ 
a  competent  and  practical  Inside  overseer  to 
be  called  'mining  boss,'  who  shall  keep  a 
careful  watch  over  the  ventilating  apparatus, 
over  the  airways,  traveling  ways,  pumps  and 
smnps,  and  the  timbering,  and  see,  as  the 
miners  advance  in  their  excavations  that  all 
loose  coal,  slate  or  rock  overhead  Is  carefully 
secured  against  failing;  *  •  •  and  all 
things  connected  with  and  pertaining  to  the 
safety  of  the  men  at  work  In  the  mines." 

It  should  be  remarked  that  no  complaint 
is  made  that  the  company  breached  Its  duty 
in  empioying  an  unskilled  and  Incompetent 
mine  boss.  The  contention  on  behalf  of 
plaintiff  is  that  the  circuit  judge  was  In  error 
in  holding  that  the  defendant  company,  hav- 
ing in  the  first  Instance  employed  a  compe- 
tent mining  boss,  was  not  afterwards  liable 
for  any  negligence  or  breach  of  duty  on  the 
part  of  said  boss.  The  action  of  the  circuit 
Judge  seems  to  have  l>een  based  on  the  con- 
struction of  our  mining  statute,  which  is 
a  transcript  of  the '  Pennsylvania  act,  and 
which  had  been  construed  by  the  Pennsyl- 
vania courts  prior  to  Its  adoption  in  this  state 
iu  1881. 

As  already  seen,  the  duties  of  th«  Inside 
mining  boss  are  spedflcally  defined  by  the 
act  of  1881,  and  the  company  is  required  to 
employ  him  In  obedience  to  the  mandates  of 
the  statute.  The  question  presented  is 
whetho:.  In  the  performance  of  his  statutory 
duties,  the  mining  boss  acts  as  a  vice  princi- 
pal, or  whether  he  Is  a  mere  fellow  servant, 
as  already  stated.  It  Is  argued  that  our 
act  of  1881  is  a  literal  copy  of  chapter  1, 
Arts  Pa.  1870  (P.  L.  3),  and  that  at  the  time 
our  statute  was  enacted  the  Pennsylvania 
statute  had  undergone  a  uniform  construction 
by  the  Supreme  Court  of  that  state.  It  was 
beld  by  the  Pennsylvania  court  that  the  du- 
ties Imposed  by  section  8  were  duties  of  the 
mine  boss,  whom  the  operator  was  by  law 
compelled  to  employ,  and.  If  the  mine  boss 
failed  to  discharge  bis  duties,  he  was  person- 
ally liable  in  damages  and  also  to  criminal 
prosecution.  It  is  admitted  that  under  the 
first  section  the  company  would  be  liable  In 
damages  for  a  breach  of  Its  statutory  duty 
in  failing  to  employ  a  competent  and  practi- 
cal mining  boss;  but  It  is  Insisted  that  the 
company,  having  discharged  Its  duty  and  em- 
ployed a  competent  and  practical  mining 
bo^  it  la  not  liable  in  damages  for  his  fail- 
ure to  perform  the  duties  which  the  statute 
baa  enjoined  upon  him. 

Ill  the  case  of  Lehigh  Valley  Coal  Co.  t. 
7ones,  86  Pa.  441,  It  was  said : 

"Nor  do  we  think  liability  of  the  company 
for  the  act  of  its  mining  boss  is  changed,  where 
be  is  appointed  pursuant  to  statute,  by  the 
fact  that  be  has  a  superintendent  over  him 


who  has  the  power  to  direct  and  control  him. 
We  discover  no  sound  reason  for  any  dis- 
tinction. In  either  case  the  company  must 
appoint  a  competent  and  suitable  person  and 
provide  safe  machinery.  He  [the  boss]  is  to 
carefully  watch  and  to  see  for  the  purpose  of 
protecting  from  danger  all  the  men  at  work 
In  the  mine,  says  the  statute." 

The  act  was  again  construed  by  the  Sn- 
preme  Court  of  Pennsylvania  in  1879,  in  the 
case  of  r^I.  &  Hud.  Canal  Co.  v.  Carroll,  88 
Pa.  374.    In  that  case  it  was  said  as  follows : 

"It  Is  too  plain  for  argument  that,  if  the 
defendants  have  not  violated  said  act,  they 
are  not  responsible.  In  what  respect  have 
they  transgressed  its  provisions?  They  em- 
ployed a  mining  boss  as  required  by  the  act, 
and  there  is  no  allegation  that  he  was  not 
competent  and  a  practical  man.  No  attempt 
was  made  to  show  that  defendants  were  guil- 
ty of  negligence  In  not  employing  a  mining 
boss,  that  they  employed  an  Incompetent  man, 
or  that  they  employed  him  without  knowl- 
edge of  his  capacity  or  fitness  and  without 
making  inquiry  as  to  his  qualifications,  as 
a  man  of  ordinary  prudence  would  do.  The 
defendants,  having  placed  such  mining  boss 
In  charge  of  the  work,  are  not  In  default 
The  negligence  of  the  boss,  if  it  exists,  might 
make  him  liable  to  tne  plaintiffs.  It  cer- 
tainly cannot  render  this  defendant  liable 
under  this  act  of  the  Assembly." 

In  Waddell  v.  Slmoson,  112  Pa.  678,  674, 
4  Atl.  725,  726,  It  is  said: 

"Moreover,  as  the  defendants  had  compiled 
strictly  with  the  eighth  section  of  the  act  of 
March  3,  1870,  In  providing  a  skillful  and 
practical  overseer  or  mining  boss,  and,  as 
they  bad  thus  fulfilled  the  duty  imposed  up- 
on them  by  the  General  Assembly,  it  Is  not 
for  this  or  any  other  court  to  charge  them 
with  an  additional  obligation.  It  Is  too  plain 
for  argument  that,  if  defendants  have  not 
violated  said  act,  they  are  not  responsible." 

In  Reese  v.  Blddle,  112  Pa.  79,  80,  8  AU. 
813,  814,  it  Is  said: 

"It  was  plain  error  to  Instruct  the  Jury  that 
defendants  below  are  responsible  for  the 
negligence  of  their  mine  boss.  There  was  no 
evidence  that  he  was  not  competent  to  per- 
form his  duties  and  hence  no  negligence  can 
be  imputed  to  defendants  for  employing  him." 

See,  also,  Haley  v.  Kelm,  Rec.,  151  Pa.  117, 
25  Atl.  98;  Llneoski  v.  Susquehanna  Coal 
Co.,  157  Pa.  163,  27  Atl.  677. 

The  Supreme  Court  of  West  Virginia 
In  Williams  v.  Thacker  Coal  &  Coke  Co.,  44 
W.  Va.  599,  30  S.  B.  107,  40  L.  R.  A.  812,  In 
construing  a  similar  provision  In  a  statute  of 
that  state,  which  was  a  copy  of  the  Pennsyl- 
vania statute,  used  this  language: 

"The  operator  Is  left  no  choice,  no  discre- 
tion In  the  matter.  Although  he  may  himself 
be  a  practical  miner,  possessed  of  all  the 
qualifications  of  a  mine  boss,  yet  under  the 
statute  he  Is  compelled  to  employ  such  per- 
son. The  Legislature  so  far  interferes  with 
the  private  business  of  the  capitalist  as  to 
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^efltlre  him  to  tatce  Into  His  empIoTment  i 
pelTsoa  whose  experience  |n  business  and 
poiind  judgiDept' equip  hlmi'for  ancb  manage- 
to  tot'  and  the  oversight  of  the  condtlcf  of  the 
mines  as  to  teduce  the  danger  thereof  to  a 
inlnlinum.  T)he  duty  of  the  operator  bt  agent 
Im  to  employ  a  competent  mine  boss  according 
to  the  provisions  of  the  statute,  and  when 
iie  has  done  so  he  has  dlscbargeci  his' duty 
^^Q  his  employes  In  relation  .to  those  duties 
Which  the  statute  presci^ibes  shall  be  perform- 
ed by  such  mine  boss,  and  the  operator  or 
agent  }i  not  liable  for  Injuries  arising  from 
the  negligence  of  the  mth'O  boss,  wh6  Is  not 
k  vice  principal,  as  lils  duties  are  not  delfr^ 
^4ted  to  hlni  by  his  employer,  but  arie  pre- 
scribed by  the  statute;  but  he  Is  a  fiellow 
Servant,  and.  In  case  of  Injury  to  other  em- 
ployte  through  his  negligence,  the  master  is 
hot  responsible." 

It  may  be  stated  ad  a  general  ruTe  that; 
t^en  a  statute  of  another  state  Is  adopted, 
the  judicial  construction  and  Interpretation 
bif  that  statute  In  the  state  of  Its  origin  IS 
also  Imported  and  written  in  toe  statute  by 
the  adopting  state.  This  rule,  however,  Ijs 
S^ject  to  the  Important  quBlIflcatloh  thiat'the 

Judicial  construction  of  said  statute  by  the 
tate  of  its  origin  does  not  contravene  the 
well-established  poUey  prevailing  on  said 
subject  In  the  adopting  state.  As  said  by 
Endllch  on  Interpretation  of  Statutes,  p.  518: 
'  "But,  as  applied  to  transcribed  statutes, 
this  rule  Is  undoubtedly  subject  to  important 
qualifications.  Whilst  admitting  that  the 
construction  put  upon  such  statutes,  by  the 
feourts  of  the  state  from  which  they'  are  bor- 
rowed Is  entitled  to  respectful  consideration, 
Snd  that  only  strong  reasons  will  warrant  a 
departure  from  It' its  binding  effect  has  been 
Wholly  denied,  and  ft  has  been  asserted  that 
k  s+atnte  of  the  kind  in  question  stands  upon 
the  same  footing,  and  is  subject  to  the  same 
rules  of  Interpretation  as  any  other  legisla- 
tive enactment  And  It  Is  manifest  that  the 
imported  construction  should  prevail  In  so 
^ar  as  It  Is  In  harmony  with  the  spirit  and 
policy  of  the  legislation  of  the  home  state, 
and  should  not  If  the  language  of  the  act  is 
fairly  susceptible  of  another  interpretation, 
be  permitted  to  antagonize  other  laws  in  the 
face  of  the  latter  or  to  conflict  with  Its  set- 
tled practice." 

'  In  Jamison  v.  Burton,  43  Iowa,  285,  It  wits 
said: 

"The  limitation  that  the  construction  by 
Another  state  of  tc  statute  of  that  state  en- 
acted here  will  be  valid  only  when  consistent 
with  the  spirit  and  policy  of  our  laws,  is 
eminently  proper.  For  otherwise  we  could 
not  avail  ourselves  of  the  legislative  wisdom 
of  other  states  without  Introducing  along 
with  it  Incongruous  and  inharmonious  judi- 
cial Construction." 
■  In  Cole  V.  People,  84  111.  218,  it  was  said: 

"It  can  hardly  be  said  that  the  Legislature, 
In  adopting  the  statute  of  another  state,  in- 
tended also  to  adopt  a  construction  In  direct 


ahtigririlsm  with  our  Taws  nhd  in  conflict 
with  ft  practice  that  has  prevailed  under  them 
fbf  a  long  series  of  years.  At  most  it  is  but 
a  "presumption  and  may  be  repelled  whon 
such  Cottstmctlon  Is'fottnd  to  be  inconsistent 
with  the  spirit  and  potlcy  of  our  laws."  Mc- 
Cutcheon  V.  People,  69  Til.  601. 

We  think  these  aothdrlties'  announce  the 
true  rule,  and  we  proceed  to  Inquire  whether 
thfe  Imported  construction  of  the  transcribed 
statute  contravenes  the  spirit  arid  policy  of 
our  Iaw%.  At  common  law  i  master  who 
is  engaged^ in  the  bhsiness  of  mining  is  bound 
to  use  reasonable  care  to  mate  the  place  of 
trork  reasonably  Safe.  He  must  therefore 
use  reasonable  care  to  ventilate  the  mine  in 
order  to  ptevient  the  accumulation  of  poi- 
sonous and  expfoslve  gases.  'He  must  also 
Jshore  up  and  timber  the  shafts  arnd  gallerlee, 
and  take  such  other  precautions  as  may  be 
Wasonably  neetes^ry  to  prevent  the  fall  of 
rock,  earth,  etc.  Afaiet.  4;  lEng.  Bncy.  Law, 
•to!.  20,  p.  58;  Union  Padfifr  Railway  ▼.  Jarvl. 
68  red.  65.  8  C.  C.  A.  433;  Gowen  v.  Busb. 
76  B>ed.  949,  22  C.  0.'A.  1*6. 

It  Is  assumed  by  leounsel  that  this  court 
itiHealdy.'W«Hace,lti©Tenn.34<8,Tl  B.  W.  80, 
decided  that  thedoctrineof  asafeplac^to  worli 
did  not  apply  to  mining  operations.  In  lUat  case 
it  appeared  that  at  the  time  Of  the  accident 
deceased  was  engaged  in  flrlviog  the  neck 
of  a  room,  and  under  the  rules  and  custom 
of  the  feompiany,  it  Vais  the  doty  of  the  miner 
to 'make  Hie  necessary  tests  of  hfs  room  neclt 
and  If  be  discovered  it  was  not  safe,  he  was 
feharged  with  the  duty  'of  sending  ftor  the 
timberman,  etc.  It  i^as  said  in  that  cas« 
that,  according  to  the  testtmony'  of  plaintiffs 
witnesses,  the  duty  of  inspecting  the  <*an- 
ging  top  of  a  room  nedc  Is  the  same  as  In  any 
other  part  of  tie  room.  This  court  held 
that  the  doctrine  of  a  safe  place  to  work  does 
not  apply  to  such  places  as  are  constantly 
shifting  and  being  transformed  as  the  direct 
i*esult  of  the  anplOy^s'  labor.  When  he  en- 
gages in  a  -work  of  maldng  a  place  that  Is 
known  to  be  dangeroris  safe;  or  in  a  work 
that  tiecessarlly  changes  the  character  foi 
safety  of  the  place  Ih  which  It  Is  performed 
as  the  work  progresses,  the  haaafd  of  the 
dangerous  pliace,  and  the  Increased  hazard 
of  the  place  made  dangerous  by  the  work, 
are  the  ordinary  and  known  dangers. 
Citing  rinalyson  t.  Sflntng  Co.,  14  C.  C.  A. 
492,  67  Fed.  810.     ' 

But  we  did  not  hold  that  the  company  was 
tmder  no  obligation  to  make  its  permanent 
places  of  work  reasonably  safe  for  its  em- 
ployes. We  had  already  held  In  Iron  Co. 
V.  Pace,  101  Tenn.  484,  48  8.  W.  232,  that 
tt  Is  the  duty  of  the  master  to  keep  his 
premises  used  in  the  prosecution  of  his 
business  in  a  reasonably  safe  condition,  and 
If  he  falls  to  do  so  he  Is  liable  to  the  servant 
for  all  injuries  resulting  to  him  from  such 
defects,  and  that  this  rule  applied  to  a  min- 
ing corporation.  It  was  also  held  In  that 
Case  that  the  company  was  liable  for  failure 
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of  the  mine  boss  to  eramine  every  morning 
tbe  mines,  not  only  for  noxious  and  explosive 
(asea,  but  for  mine  dust  or  other  explosive 
substances  that  may  endanger  the  life  or 
bealtta  of  the  miners  and  remove  every  such 
thing,  etc,  as  required  by  section  8  of  the 
act  of  1881.  But  In  that  case  one  of  the 
counts  of  the  declaration  proceeded  upon 
the  Idea  that  the  company  bad  been  negligent 
in  the  employment  of  the  mining  boss  and 
that  the  latter  was  incompetent  to  perform 
his  duties,  and  there  was  proof  tending  to 
establish  this  allegation. 

It  mast  be  admitted  in  view  of  the  author- 
Ities  that  the  duties  devolved  by  the  statute 
on  the  mining  boss  were  not  different  from 
tbose  that  the  company  was  obliged  to  per- 
form xt  common  law,  and  which  the  company 
would  not  have  been  authorized  to  delegate 
and  thereby  escape  liability  for  the  nonper- 
formance of  those  dntiee.  What,  then,  is  tbe 
effect  of  the  statute  requiring  the  company 
to  employ  an  inside  overseer  or  mine  boss' 
and  devolving  upon  blm  the  duties  which,  at 
oommon  law,  belong  to  tbe  company?  As 
already  seen,  the  Pennsylvania  and  West 
Virginia  conrts,  in  construing  this  statute, 
have  held  that  the  effect  thereof  was  to  shift 
tbe  responsibility  for  tbe  negligent  perform- 
ance of  these  duties  upon  the  mining  boss, 
since  the  company  was  compelled  to  employ 
blm  and  his  duties  were  speciflcally  defined 
by  the  statute. 

To  tbe  same  effect  is  Colo.  Coal  Co.  t. 
Lamb,  6  Colo.  App.  255,  40  Pac.  251. 

Mr.  Thompson,  In  bis  work,  on  Negligence 
(rolnme  4,  cl.  4206),  in  coiplbating  tbe  doc- 
trine of  the  Pennsylvania  lind  West  Virginia 
conrts,  used  the  followini^  language : 

"The  employment  of  sT mine  boss  or  mine 
foreman :  When  it  is  jrecalled  that  the  duty 
of  exercising  care,  to  me  end  that  the  mines 
shall  be  a  reasonably /safe  place  within  which 
his  employ^  are  to  /work,  is  an  absolute  and 
unassignable  duty, /it  quite  readily  follows 
that  the  owner  of  a  mine  does  not,  by  employ- 
ing a  so-called  'mining  boss,'  or  'mine  boss,' 
or  'mine  foremaa,'  who  Is  competent  and  fit 
for  his  duties,  release  himself  from  the  ob- 
ligation of  taking  those  precautions  which  are 
necessary  for  tbe  reasonable  safety  of  bts 
miners,  nor  from  the  necessity  of  taking  the 
precr.ntlons  rrescrlbed  by  tbe  statute  law, 
although  the  statute  law  requires  him  to  em- 
ploy a  mine  boss.  Tbe  effect  of  sncb  a  stat- 
ute is  to  prescribe  the  duties  owing  by  tbe 
master,  and  the  fact  that  the  mine  boss  is 
required  to  be  employed  to  perform  those 
dnties  does  not  release  the  master  from  the 
obligation  cf  performing  them  or  of  seeing  that 
they  are  poformed.  •  •  •  Contrarytothe 
above,  we  Ind  an  untenable  and  regrettable 
decision  U  the  effect  that  a  mine  owner 
dischargee  his  full  duty  to  his  miners  when 
be  compliei  with  the  statute  requiring  him 
to  employ  a  properly  qualified  person  to 
discharge  tie  duties  required  therein  as  to 
tbe  care  aid  imqtectlon  of  tbe  mino^  and 
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Is  not  liable  for  accldento  traceable  to  the 
carelessness  or  negligence  of  such  person, 
who  is  a  fellow  servant  wltb  tbe  other  min- 
ers. B«asonlng  on  similar  lines,  another  court 
holds  that  the  employment  of  a  competent 
mine  boss,  as  required  by  tbe  statute,  dis- 
charges the  full  duty  prescribed  by  tbe  stat- 
ute, and  that  tbe  employer  is  not  liable  for 
tbe  negligence  of  the  mine  boss  In  the  per- 
formance of  those  duties  which  the  statute 
prescribes  shall  be  performed  by  blm.  He 
is  not  a  vice  principal,  and  his  duties  are  not 
delegated  to  bim  by  his  employer,  but  are 
prescribed  by  the  statute." 

On  the  latter  proposition  Mr.  Thompson 
cites  Pennsylvania  and  West  Virginia  cases. 
Tbe  only  authority  cited  by  him  for  his  text 
in  opposition  to  the  rulings  in  Pennsylvania 
and  West  Virginia  is  the  case  of  Linton  Coal 
Co.  v.  Persons,  11  Ind.  App.  204,  39  N.  B.  214. 

In  that  case  tbe  court  held  that  tbe  duties 
prescribed  relating  to  the  safety  of  the  mine 
are  the  positive  duties  of  the  master  and 
that  tbe  statute  was  intended,  not  to  lessen 
bis  duties,  but  to  increase  them  to  tbe  ex- 
tent of  requiring  blm  to  employ  a  competent 
mining  boss  to  give  special  attention  to  the 
condition  of  the  mine. 

In  Gowen  v.  Bush,  76  Fed.  849,  22  C  C  A. 
196,  it  was  held  that  an  employe,  who  was 
charged  with  tbe  duty  of  inspecting  tbe  mine 
to  see  that  It  was  free  from  gas,  was  not, 
while  thus  engaged,  a  fellow  servant  of  tbe 
miners;  and  this  for  the  obvious  reason  that 
the  Inspector  was  in  the  performance  of 
a  duty  that  devolved  upon  the  principal  and 
tbe  Inspector  was  pro  hac  vice  a  vice  prlncl- 
paL 

In  this  stete  tbe  doctrine  has  always  pre- 
vailed that  It  Is  the  duty  of  the  master  to 
provide  a  reasonably  safe  permanent  place 
of  work  for  his  employes,  and  that  this  duty 
cannot  be  delegated,  so  as  to  exonerate  the 
master  from  liability  for  a  breach  of  bis 
duty.  In  Pennsylvania  it  appears  that  a 
different  rule  has  prevailed.  In  Railroad 
T.  Hughes,  119  Pa.  814,  18  AtL  289,  it  was 
said: 

"If,  however,  the  company  employed  com- 
petent and  skillful  persons  for  tbe  purpose 
of  inspection,  and  afforded  them  reasonable 
opportunities  and  facilities  for  tbe  work 
under  proper  instruction,  the  company  will 
not  ordinarily  be  liable  for  the  negligent 
performance  of  tbe  work  of  their  employee, 
to  a  fellow  employe,  unless  the  company 
knew,  or  by  the  exercise  of  diligence  ought 
to  have  known,  of  tbe  defective  manner  In 
which  the  work  was  being  done.  The  court 
then  held  that  a  brakeman  and  a  car  Inspect- 
or were  fellow  servants  In  the  same  busi- 
ness and  that  tbe  former  assumed  the  risk 
of  tbe  negligence  of  the  latter  In  common  ser- 
vice." 

In  this  stete,  however,  it  Is  uniformly 
held  that  a  brakeman  and  a  car  Inspector 
are  not  fellow  servante,  but  In  different  and 
distinct  departmente  of  tbe  company's  aervice 
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(Taylor  v.  Railroad,  93  Tenn.  305,  27  S.  W. 
9S8),  and  that  the  company  Is  liable  for  the 
negligence  of  the  former  whereby  an  Injury 
IB  sustained  by  the  latter.  So  that  It  Is 
obvious  that  the  rule  with  reference  to  a 
safe  place  to  work  and  the  fellow  servant 
doctrine  Is  entirely  different  In  this  state 
from  that  which  prevails  In  the  state  of 
Pennsylvania ;  hence  the  adjudications  of 
that  court,  exempting  a  mining  company  from 
liability  for  the  negligence  of  a  mine  boss 
employed  In  obedience  to  the  mandates  of 
the  statute,  which  specifically  defined  his 
duties,  were  In  entire  accord  with  the  general 
policy  and  legal  system  of  that  state  regu- 
lating the  relations  of  master  and  servant 
We  are  of  opinion,  however,  that  the 
decisions  of  that  state  and  of  the  other  states 
which  exempt  mining  corporations  from  liabili- 
ty for  the  negligent  acts  of  the  mining  boas 
are  not  in  consonance  with  our  general 
system  defining  the  duties  of  master  and 
Bftrvflutt 

The  act  of  1881  Is  entitled  "An  act  to 
provide  for  the  ventilation  of  coal  mines 
and  collieries  for  thf  protection  of  human 
life."  But,  under  the'^f^gnstruction  of  the 
act  contended  for,  the  <»nipfl,^  Is  relieved 
of  all  positive  duty  and  reusability  In 
providing  safeguards  for  the  p^8t££t'o'' 
of  human  life,  when  it  has  appointed  a  coBk. 
petent  and  practical  Inside  overseer  or  min- 
ing boss.  Surely  such  a  construction  could 
never  have  been  contemplated  by  the  Legis- 
lature, In  view  of  the  express  object  and 
purpose  of  the  statute. 

We  are  therefore  of  opinion  that  the 
judgment  of  the  circuit  court  sustaining  the 
demurrer  was  erroneous,  and  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


BENNETT  v.  GALLAHER  et  al. 
(Supreme  Cioart  of  Tennessee.    April  19,  1906.) 
Conversion— DiBECTioNS  in  Wnx. 

Where  testator  gave  his  real  and  personal 
property  to  his  widow  for  life  for  the  joint  use 
of  herself  and  children,  and  authorized  her  to 
dispose  of  the  personalty  at  discretion,  and  on 
arrival  of  any  child  at  age  to  give  the  child  any 
property  she  might  desire,  preserving  equality 
among  the  children,  empowered  her  to  sell  any 
real  estate  as  she  might  think  beat,  and  provided 
that  at  her  death  any  remaining  property  should 
be  sold  and  equally  divided  among  the  children, 
there  was  no  equitable  conversion  of  real  estate 
into  personalty. 

[Ed.  Note. — For  cases  in  point,  see  voL  11. 
Cent.  Dig.  Onrersion,  {  38.] 

Appeal  from  Chancery  Court,  Anderson 
County;  Hugh  G.  Kyle,  Chancellor. 

Suit  by  James  D.  Bennett,  as  administrator 
of  Josephine  Bonaparte  Bennett,  against  Mar- 
tha E.  Gallaber  and  others.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  complain- 
ant appeals.    Affirmed. 

Webb,  McClnng  &  Baker,  for  appellant 
0.  J.  Sawyer  and  Young  ft  Young,  for  ap- 
pellees. 


McALISTER,  J.  Plaintiff  files  this  bUl, 
asserting  a  claim  to  the  proceeds  of  sale  of 
certain  real  estate  under  the  will  of  R.  G.  W. 
Owens,  upon  the  doctrine  of  equitable  con- 
version. A  demurrer  was  Interposed  to  the 
bill,  which  was  sustained  by  the  chancellor, 
and  the  bill  dismissed.  Complainant  appeal- 
ed, and  assigned  as  error  the  action  of  the 
chancellor  in  sustaining  the  demurrer. 

The  said  R.  O.  W.  Owens  departed  this 
life  In  Anderson  count;,  Tenn.,  in  1800,  leav- 
ing valuable  real  and  personal  estate  situat- 
ed in  Anderson  county.  The  testator  left 
surviving  him  his  widow,  Catherine  Owens, 
and  seven  children,  Martha  Elizabeth,  Mary 
Sibella,  Sarah  Ann,  Amanda  Jane,  Josephine 
Bonaparte,  Margaret  M.  D.,  and  William 
Lones.  Josephine  Bonaparte,  one  of  the 
daughters  of  the  testetor.  Intermarried  with 
the  complainant,  James  Bennett,  in  the  year 
1870,  and  died  In  the  year  1885,  leaving  sur- 
viving her  the  complainant,  her  said  husband, 
and  four  children. 

The  controversy  In  the  case  arises  upon  a 
proper  construction  of  the  will  of  the  said 
Owens,  which  is  in  the  words  and  figures 
following,  to  wit: 

"It  Is  my  wish  and  desire,  and  I  further- 
more give  and  bequeath  unto  my  beloved 
wife,  Catherine,  all  of  my  personal  property 
whatsoever,  and  all  of  my  real  estate  that 
I^'inAy  die  seised  and  possessed  of,  to  have 

and  toSC'"^  '""^  ^®'  "^^  "°*  *^®  ^®  *"* 
benefit  ofSpy  children,  Martha  Elizabeth, 
Mary  Slbcllai  S<"^<'h  Ann,  Amanda  Jane, 
Josephine  Bonfe»arte.  Margaret  M.  D.,  and 
William  Lones.  SP'^nK  ^^er  natural  life;  and 
I  furthermore  emS?^«  ™y  said  wife,  Cath- 
erine, to  sell  and  dlPP<^  <>'  whatsoever  per- 
sonal property  she  mV  ^^'"'^  ^^^  *°^  ^'*^" 
each  or  any  of  my  sa»  cH'^ren  may  marry, 
my  wife,  Catherine,  ^  ^Ive  to  each  one 
whatever  property  she^.^^y  ^^slre,  so  as 
to  be  equal  among  tliem;  '^'^^  ^  furthermore 
empower  my  wife,  Catherine'  *<>  ^^U  any  real 
estate  that  she  may  thinl^®*'*'  ^'**  ^^^ 
advice  and  counsel  of  h^^'^""**'  """^  «* 
her  death  1  wish  whateverV'"'!*®'^  *^^^^ 
may  be  to  be  sold  and  equally TP'^'"**^  among 
my  above  named  children.  LilP"^'  *  nereby 
nominate,  constitute,  and  appoli*^  ™y  beloved 
wife,  Catherine,  executrix  of  f  y  ^^^^  will 
and  testament" 

The  widow  duly  qualified  as  ejec^^rf*.  «"»* 
used  the  property  until  Novemb^^  ^^'  1904, 
when  she  died,  without  having  disposed  of 
any  of  the  real  estete.  , 

It  appears  from  the  bill  that  "'t^'"  *^^ 
death  of  the  said  Josephine  Bon^^rte,  and 
during  the  life  of  the  said  CatherP^  Owens, 
the  widow,  the  children  of  compli^*"*  ^^^ 
his  wife,  said  Josephine  Bonapartp  l>elle^'ng 
that  the  interest  of  their  mother  under  the 
will  of  her  father  In  the  lands  described 
had  descended  to  them  as  realty  *°''*  ^^^ 
conveyed  the  same  for  certein  coa''deratious, 
Jrnt  without  the  knowledge   or  consent  of 
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the  present  complainant,  their  father.  It  Is 
further  alleged  that  complainant  was  appoint- 
ed administrator  of  his  wife's  estate,  and  on 
February  14,  1905,  commenced  this  suit  for 
the  purpose  of  collecting  the  Interests  of 
his  deceased  wife,  which  descended  to  her 
under  the  will  of  her  father.  The  bill  and 
the  amended  bill  proceed  upon  the  Idea  that 
under  the  provisions  of  the  will  of  R.  O.  W. 
Owens  the  real  estate  therein  devised,  un- 
der the  doctrine  of  equitable  conversion.  Im- 
mediately upon  the  death  of  the  testator, 
became  personal  property,  and  that  his  wife, 
the  said  Josephine  Bonapprte,  took  an  In- 
terest In  the  proceeds  of  the  real  estate  as 
personal  property,  and  that  upon  her  death 
her  interests  in  said  personalty  passed  to 
him  as  her  husband  and  administrator.  There 
were  various  assignments  In  the  demurrer, 
but  the  cardinal  question  raised  Is  whether, 
under  the  terms  of  said  will,  the  real  estate 
therein  conveyed  was  converted  Into  person- 
alty upon  the  death  of  the  testator. 

The  contention  on  behalf  of  the  children 
of  the  said  Josephine  Is  that  their  Interests 
In  the  estate  of  their  grandfather  descended 
to  them  as  real  estate,  and  that  their  father 
took  no  interest  therein. 

Mr.  PMneroy,  in  his  work  on  Equity  Juris- 
prudence (volume  3,  par.  1162),  says: 

"Time  from  which  conversion  takes  place. 
This,  like  all  other  questions  of  Intention, 
must  ultimately  depend  upon  the  provisions 
of  the  particular  Instrument  The  Instru- 
ment might  In  express  terms  contain  an 
absolute  direction  to  sell  or  to  purchase  at 
a  specified  future  time;  and  If  It  created  a 
trast  to  sell  upon  the  happening  of  a  specl- 
fled  event,  which  might  or  might  not  happen, 
then  the  conversion  would  only  take  place 
from  the  time  of  the  happening  of  that  event, 
but  would  take  place  when  the  event  happen- 
ed, exactly  as  though  there  had  been  an 
absolute  direction  to  sell  at  that  time.  Sub- 
ject to  this  general  modification,  the  rule 
is  well  settled  that  the  conversion  takes 
place  In  wills  as  from  the  death  of  the 
testator." 

Mr.  Prltchard,  In  his  work  on  Wills  and 
Administration,  In  paragraph  457,  bottom  of 
page  425,  says : 

"And  where  the  will  directed  the  land  to 
be  sold  on  the  death  of  testator's  widow,  and 
the  proceeds  to  be  divided  among  his  children, 
the  personal  representative  of  a  child  dying 
before  the  widow  was  held  entitled  to  the 
share  to  which  the  child  would  have  been 
entitled,  bad  he  survived  the  period  fixed  for 
tbe  sale." 

In  6  Am.  &  E.  Enc.  of  Law  (1st  Ed.)  p. 
068,  tbe  author  states  that  "conversion  will 
in  general  be  considered  to  take  place  In 
tbe  case  of  a  will  from  tbe  death  of  the 
testator." 

This  question  arose  in  tbe  case  of  Oreen  v. 
Davidson,  4  Baxt  491.  On  page  493  of  the 
opinion  of  tUs  court,  tbe  case  is  thus  stated: 


"By  tiie  wiU  of  Joseph  Keller,  this  land  1* 
directed  to  be  sold  upon  the  death  of  the 
widow  and  converted  Into  money,  and  tb* 
money  to  be  divided  among  his  children. 
This  disposition  of  tbe  land  Is  absolute,  anA 
not  dependent  upon  any  condition,  or  sub- 
ject to  the  discretion  of  his  executors.  In ' 
such  case  it  seems  well  settled  by  authority 
that  the  estate  passes  to  tbe  legatees  as  per^ 
sonalty,  and  where  any  of  the  children,  as 
In  this  case,  died  during  the  life  of  tb» 
widow,  or  before  the  land  Is  to  be  sold,  their 
share  will  vest  In  their  personal  representa- 
tive. This  proceeds  upon  the  ground  that 
the  land  Is  to  be  regarded  as  converted  Into 
money  and  disposed  of  by  tbe  will  as  money." 

Citing  authorities,  and  continuing: 

"From  this  It  results  that  neither  the  heirs 
of  F.  A.  Keller  (the  son  of  Joseph  Keller, 
one  of  tbe  legatees  under  tbe  will,  who  died 
bef<ffe  tbe  life  estate  fell  in)  nor  their  guar- 
dian can  in  any  respect  recover,  but  his  per^ 
sonal  representative  is  tbe  party  entitled  t» 
the  legacy  under  tbe  will;  that  Is,  tbe  share- 
of  the  proceeds  of  the  sale  of  the  land." 
McEbroy  V.  McElroy,  110  Tenn.  137,  78  S.  W. 
106;  Wheless  ▼.  Wbeless,  92  Tenn.  295,  21 
S.  W.  596. 

In  the  case  of  Bedford  v.  Bedford,  110 
Tenn.  204,  76  8.  W.  1017,  the  limitation 
upon  this  doctrine  of  equitable  conversion  Is 
Illustrated.    The  court  said  as  follows: 

"The  doctrine  of  conversion  of  real  Into 
personal  property  Is  recognized  in  tbis  state, 
and  the  provision  for  the  sale  of  real  estate 
and  distribution  of  the  proceeds  contained 
In  a  win  is  evidence  sufficient  to  show  tbe 
Intention  of  tbe  testator  to  make  such  con- 
version, and  Is  effective  to  do  so.  But  the 
Intention  to  make  the  conversion  must  be 
clear  and  certain,  and  the  direction  to  sell 
tbe  land  for  that  purpose  imperative  and 
unconditional.  The  Intention  must  appear 
by  explicit  direction,  and  tbe  conversion  be 
obligatory  upon  the  executor  or  trustee.  If 
the  direction  to  sell  is  made  to  depend  upon 
contingencies,  or  discretion  is  given  to  the 
executors  to  sell  for  distribution,  or  divide 
the  property  In  kind,  tbe  Intent  of  tbe  testa- 
tor to  make  conversion  Is  not  sufficiently 
evident  and  positive,  and  none  Is  efTected." 

Citing  Wbeless  ▼.  Wheless,  02  Tenn.  296^ 
21  S.  W.  696;  Wayne  v.  Pouts,  108  Tenn. 
143,  65  S.  W.  471. 

Waiving  tbe  question  whether  an  equita- 
ble conversion  takes  place  on  the  death  of 
tbe  life  tenant,  Mrs.  Catherine  Owens,  or 
whether  It  takes  place  on  the  death  of  tbe 
testator,  the  paramount  Inquiry  In  this  case 
is  whether,  under  the  provisions  of  this  will, 
there  was  an  equitable  conversion  of  the 
real  estate  at  any  time. 

"To  operate  as  a  conversion,  the  direction 
that  the  form  of  tbe  proper^  be  changed 
must  be  imperative,  in  the  sense  of  being 
positive  and  unmistakable.  If  the  Intention, 
as  gathered  from  the  whole  Instrument,  be 
left  in  doubt,  or  tbe  direction  allows  Um 
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triBtee  to  sell  or  not  as  be  deems  best,  tbe 
ctonrt  is  not  at  liberty  to  say  that  conversion 
bas  talcen  place,  bnt  must  deal  witb  tbe  pto^ 
trty  according  to  its  actual  form  and  cbarac- 
ter."  Wbelesa  v.  Wbeless,  92  Tenn.  296,  21  & 
W.  696. 

An  analysis  of  tbe  will  in  qnestton  sbows 
the  following  directions  of  tbe  testator,  viz.; 
(1)  Personalty  and  realty  given  to  widow 
during  life,  for  tbe  Joint  nse  of  berself  and 
the  children.  (2)  Widow  authorized  to  dis- 
pose of  personalty  at  discretion.  (S)  On  ar- 
rival at  age  of  any  child,  widow  antborised 
to  give  said  child  any  property  she  (the 
Widow)  may  desire,  preserving,  however, 
eqoall^  among  all  the  children  In  tbe  dis- 
tribution of  said  estate.  (4)  Widow  em- 
powered to  sell  any  real  estate  she  may 
think  best,  wltb  tbe  advice  and  counsel  of 
ber  friends.  (5)  At  the  death  of  widow, 
whatever  property  there  may  be  (remain) 
1  wish  sold  and  equally  divided  among  my 
children." 

It  Is  observed  that  the  testator  in  this  last 
clause  directs  the  sale  of  whatever  property 
may  remain  at  tbe  death  of  his  widow,  and 
the  equal  distribution  of  the  proceeds  among 
his  children,  but  this  clause  must  be  consid- 
ered In  view  of  the  entire  contest  of  the  will, 
with  all  of  its  provisions  and  limitations.  It 
Win  be  observed  that  the  testator  has  pro- 
vided, by  the  third  clause  of  his  will,  that  the 
widow  may  make  settlements  of  any  property 
she  may  think  proper  on  any  of  tbe  children 
on  their  arrival  at  age,  and  by  the  fourth 
clause  tbe  widow  is  empowered  to  sell  any 
real  estate  she  may  think  best  wltb  tbe  ad- 
vice and  counsel  of  ber  friends.    Of  coarse^ 


however,  the  proceeds  of  such  sale  would  be 
impressed  with  the  trust  and  limitations  of 
the  will,  namely,  toe  the  joint  use  of  the 
wife  and  children  during  the  life  of  tbe  wife ; 
bat  under  the  third  clause  of  tbe  will  It  is 
apparent  that  the  widow,  during  ber  life 
tenancy,  is  authorized  to  divide  up  the  entire 
estate  among  her  children,  and  thus  leave  no 
realty  for  an  equitable  conversion  at  ber 
death.  As  already  seen,  It  was  adjudged  in 
Bedford  v.  Bedford  that  no  equitable  con- 
version arose  under  the  will  of  Benjamin 
W.  Bedford,  for  tbe  reason  discretion  was 
given  his  executors  to  sell  his  property  for 
distribution,  or  to  divide  It  In  kind  among 
his  devisees.  It  equally  appears  from  the 
will  now  under  consideration  that  tbe  widow 
of  the  testator  was  authorized  to  divide  up 
this  entire  estate  among  ber  children  at 
her  discretion,  preserving,  however,  equality 
In  its  distribution.  It  thus  appears  that  the 
equitable  conversion  of  the  real  estate  Into 
personalty  at  the  termination  of  the  life 
tenancy  would  be  wholly  defeated  In  the  con- 
tingency the  wife  chose  to  exercise  the  dis- 
cretion vested  In  her  by  the  terms  of  the  will. 
In  order  to  work  an  equitable  conversion,  as 
we  have  seen,  the  rule  is :  The  direction  of 
the  testator  must  be  absolute  and  Impera- 
tive, and,  if  there  is  any  doubt  or  contin- 
gency controlling  the  exercise  of  Judgment 
on  the  part  of  tbe  executor  or  trustee,  there 
is  no  room  for  the  application  of  this  doc- 
trine. 

For  tbe  reasons  stated,  tbe  decree  of  the 
chancellor,  sustaining  the  demurrer  is  af- 
firmed. 
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BTATB  a  reL  PROOTOR  et  al.  r.  WALKBR 

et    al. 
(Sapremr  Coart  of  MisaonrL    Feb.  26,  1906.) 

8cXCOOr.S  AND  SCHOOI.  DlSTBIOTB  —  FiBGAI. 
MANAOnCEIlT— BONDB— StATCTOBT  AIJTHOB- 
ITT— COWBTIIUTIOHAI.    IiAW. 

Rer.  St.  1899  {  6167,  as  amended  by  Acta 
1901,  p.  62,  authorizes  school  districts  to  refund 
any  indebtedness  at  a  lower  rate  of  interest,  and 

SroTidea  that  no  refunding  l>onda  shall  be  paya- 
le  in  leas  than  6  nor  more  than  30  years  from 
their  date.  Const,  art  10,  S  12,  declares  that 
anj  school  district  Incurring  any  indebtedness 
shall,  before  or  at  the  time  of  so  doing,  provide 
for  the  collection  of  an  annual  tax  snffldent  to 

Say  the  interest  on  such  indebtedness  as  it  falls 
ue  and  also  constitute  a  sinkingfund  for  pay- 
ment of  the  principal  within  20  years  from 
the  time  of  contracting  the  same.  Held,  that 
where,  by  inadvertence,  no  tax  was  levied  for 
the  payment  of  l>onds  Issued  by  a  school  dis- 
trict, the  action  of  the  district  in  issuing  refund- 
ing bonds  under  the  statute  in  order  to  liquidate 
the  former  bonds  was  not  violative  of  the  Oon- 
stitntion,  though  the  effect  of  such  action  was 
to  defer  payment  more  than  20  years  from  the 
contracting  of  the  debt 

In  Banc.  Mandamus  by  the  state,  on  the 
relation  of  Thomas  Proctor,  and  others,  to 
compel  R.  W.  Walker  and  another,  as  mem- 
bers of  tbe  school  board  of  the  school  district 
of  tbe  city  of  Monroe,  to  execute  certain  re- 
funding bonds.    Writ  awarded. 

This  Is  an  original  proceeding  in  this  court 
in  which  the  relators  ask  the  court  to  issue 
its  writ  of  mandamus  commanding  and  re- 
quiring respondents  to  sign  and  execute  cer- 
tain refunding  bonds  as  ordered  by  the 
school  board  of  the  school  district  of  the  city 
of  Monroe,  in  the  state  of  Missouri.  The  facts 
upon  which  relators  predicate  their  right  to 
the  writ  sought  in  this  proceeding  are  thus 
stated  in  the  petition :  "Now  at  this  day  come 
relators,  and,  leave  of  court  first  being  had, 
flle  tlielr  first  amended  petition  and  re- 
q)ectfull7  represent  and  show  to  the  court 
that  they,  along  with  the  respondent  R.  W. 
Walker,  herein,  are  the  duly  elected,  qualified, 
and  acting  members  of  the  school  board  of 
the  school  district  of  the  city  of  Monroe  In 
the  state  of  Missouri,  and  that  they  have  been 
such  for  many  months  last  past;  that  the 
other  respondent,  Thomas  J.  Sharp,  Is  the 
duly  appointed,  qualified,  and  acting  clerk 
of  said  school  board  of  the  said  school  dis- 
trict of  the  city  of  Monroe,  Mo.  The  re- 
lators further  state  that  on  July  1,  1892,  the 
said  school  district  being  duly  authorized 
thereto  by  a  vote  of  more  than  two-thirds 
of  tbe  qualified  voters  ot  the  said  district. 
Issued  bonds  of  the  said  district  In  the  amount 
of  $10,000  in  the  aggregate,  bearing  date  of 
July  1,  1802,  bearing  Interest  at  6  per  cent, 
per  annum,  payable  semiannually,  said  bonds 
and  all  of  them  being  due  and  payable  July 
1,  1912,  with  an  option  to  pay  the  same  or 
any  part  thereof  at  any  interest  paying  date 
after  10  years  from  the  issue  thereof ;  that 
the  said  school  district  through  its  said  board, 
<»>  July  16,  1802,  being  duly  authorized  there- 
to by  a  vote  of  more  than  two-thirds  of  the 


qualified  voters  of  said  district.  Issued  th« 
bonds  of  the  said  district  to  the  amount  of 
$6,000,  which  said  bonds  bore  date  of  July 
15, 1882,  and  interest  at  tbe  rate  of  6  per  cent 
per  annum,  payable  semiannually;  said  bonda 
were  due  and  payable  July  16,  1912,  with  aa 
option  to  pay  the  same  on  any  Interest  pay- 
ing date  after  five  years  from  the  issue  there- 
of; that  on  the  2d  day  of  May,  1893,  the 
said  school  board  of  the  said  district,  being 
duly  authorized  thereto  by  a  Vote  of  more 
than   two-thirds   of   the  qualified   voters  of 
the  said  district,  Issued  the  bonds  of  the  said 
district  In  the  amount  of  $8,000,  which  said 
bonds  bore  interest  at  the  rate  of  7  per  cent 
per  annum,  and  were  payable  in  five  years, 
with  the  option  to  pay  the  same  at  any  time ; 
that  at  tbe  time  each  of  said  issue  of  bonds 
tvas  made  and  ordered,  provision  was  mads 
of  record  by  said  district  tor  the  collection 
of  an  annual  tax  sufficient  to  pay  the  interest 
on  such  Indebtedness  as  the  same  fell  due^ 
and  to  constitute  a  sinking  fund  for  the  pay* 
ment  of  the  principal  thereof  within  the  time 
same  was  contracted  to  be  paid;    that  by 
failure  or  inadvertence  of  the  ofiBcers  th« 
said  tax  has  not  been  levied  and  collected  t» 
provide  for  the  sinking  fund;   that  It, would 
now  be  burdensome  and  oppressive  on  the 
taxpayers  of  said  district  to  pay  the  Interest 
on  said  debt  and  provide  for  and  pay  the 
principal  when  the  same  falls  due  under  the 
original  Issue  of  bonds;  that  the  said  three 
issues  of  bonds  amount  in  the  aggregate  to 
I  $18,000,  and  constitute  the  only  debt  of  said 
j  district  and  do  not  now  and  never  did  since 
their  Issue  exceed  five  per  centum  on  the 
!  value  of  the  taxable  property  of  said  dis- 
;  trict,  and  were  eacb  and  all  issued  for  the 
I  purpose    of   erecting    school    buildings    and 
{  furnishing  tbe  same  In  said  school  district 
!  and  for  no  other  purpose,  and  the  proceeds 
I  of  said  bonds  were.  In  fact  used  for  said 
I  purpose,   and  said  bonds  are  each   and  all 
;  valid,  binding,  and  subsisting  obligations  on 
i  the  said  district  ftud  there  is  now  in  tbe 
I  treasury  no  money  to  pay  the  principal  of 
;  the  said  bonds  or  to  form  a  sinking  fund  to 
j  pay  the  same  at  the  time  of  their  maturity; 
I  that  the  present  school  board  constituted  as 
I  above  set  forth  under  and  by  authority  of 
I  section  6167,  Rev.  St  1899,  as  amended  in 
\  the  act  of  1901,  p.  62,  with  the  respondent 
'  R.  W.  Walker,  concurring  and  voting  there- 
!  for,  on  November  16,  1905,  duly  passed  and 
i  placed  of  record  an  order  at  a  regularly  cail- 
.  ed  meeting  of  tbe  said  board,  at  which  meet- 
j  ing  of  the   l)oard  all   the  members  thereof 
:  were  present,   to  refund   all   said   issues  of 
I  bonds  amounting  to  $18,000,  and  to  Issue  re- 
funding bonds  therefor,  to  bear  date  Decem- 
ber 1,  1905,  and  to  bear  Interest  at  a  lower 
rate,  to  wit  st  the  rate  of  4  per  cent  per 
annum,  payable  semiannually,  which  said  re- 
funding bonds  were  made  payable  20  years 
after  the  date  thereof,  and  at  tbe  same  time 
said  board,  by   an  order  of  record,   made 
provision  for  the  collectlou  of  an  annual  tax 
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fnifficlent  to  pay  the  Interest  on  said  refund- 
ing bonds  as  the  same  fell  due  and  to  con- 
stitute a  sinking  fund  for  the  payment  of  the 
principal  thereof  within  the  time  the  same 
was  contracted  to  be  paid;  that  the  said 
tioard  negotiated  and  contracted  to  sell,  and 
did  sell,  the  whole  of  the  said  issue  of  the 
said  refunding  bonds  of  $18,000;  that  the 
■aid  bonds  were  of  the  denomination  of  $500 
each,  payable  to  bearer,  and  were  negotiated 
and  sold  for  not  less  than  their  par  value; 
that  the  said  bonds  were  ordered  to  be  per- 
pared,  and  the  same  were  ordered  to  be 
signed  and  Issued  for  delivery  by  said  re- 
spondents, R.  W.  Walker,  as  president  of 
the  school  board,  and  by  Thomas  J.  Sharp, 
ar  the  clerk  of  the  said  board ;  that  on  the 
Ist  day  of  November,  190S,  under  section 
6168,  Rev.  St  1890,  the  said  board  ordered 
that  notice  be  filed  with  the  State  Auditor, 
that  said  issues  of  $10,000,  $5,000,  and  $3,000, 
as  above  set  forth,  were  called  for  redemp- 
tion; that  said  notice  was  filed  with  the 
State  Auditor  on  the  5th  day  of  November, 
1906;  that  the  said  issue  of  $10,000  bonds 
was  called  for  payment  on  January  1,  1906 ; 
that  said  issue  of  bonds  for  $5,000  was  called 
Cor  payment  on  the  15th  Aay  of  January, 
1906 ;  that  the  said  issue  of  bonds  of  $3,000 
was  called  for  payment  on  the  1st  day  of 
January,  1906;  that  the  said  board  further 
caused  a  notice  of  said  call  of  the  said  bonds 
for  payment  to  be  duly  published  in  the 
Globe-Democrat,  a  newspaper  of  large  cir- 
culation, published  In  the  city  of  St  Lonls, 
Mo.;  that  the  money  and  funds  to  meet  and 
pay  for  said  bonds  aggregating  $18,000,  so 
Issued  as  aforesaid  and  called  for  payment 
as  aforesaid,  was  to  be  procured  from  the 
Issue  and  sale  of  the  said  refunding  bonds 
for  $18,000,  ordered  as  aforesaid,  on  the 
6th  day  of  November,  1905;  that  said  re- 
funding of  said  debt  and  bonds  would  lighten 
the  burdens  of  the  taxpayers  of  said  dis- 
trict and  would  better  the  financial  situation 
of  said  district  These  relators  further  state 
that  said  refunding  bonds  have  been  prepared 
and  presented  to  the  said  respondents  to  be 
signed  and  executed  by  them,  and  the  law 
requires  that  said  bonds  be  signed  and  exe- 
cuted by  them  as  the  officers  of  the  said  board 
of  the  said  school  district  and  that  the  re- 
spondents have  been  requested  to  sign  and 
execute  the  said  bonds  as  ordered  by  the 
said  board,  bat  they  have  failed  and  refused, 
and  still  fail  and  refuse  to  sign  and  execute 
the  same  as  ordered  by  the  said  board ;  and 
these  relators  say  that  tbey  and  the  said 
school  district  have  no  means  with  which 
to  meet  and  pay  the  said  bonds  heretofore 
issued  by  the  said  district  and  called  as 
aforesaid  for  payment  and  that  they  are 
Without  remedy  in  the  premises  by  or  through 
ordinary  process  or  proceedings  at  law ;  that 
by  reason  of  the  premises  the  matters  herein 
are  of  far  more  than  ordinary  magnitude 
and  importance  to  a  great  number  of  peo- 
l>le,  and  any  delay  therein,  such  as  bringing 


this  proceeding  in  the  drcnlt  conrt  at  the 
first  Instance,  would  work  an  Irreparable  in- 
jury to  the  said  district  and  to  the  Inhabit- 
ants thereof,  and  these  relators  therefore  pray 
this  court  to  award  against  the  said  re- 
spondents an  order  of  mandamus  command- 
ing and  requiring  them  to  sign  and  execute 
said  refunding  bonds  as  ordered  by  the  school 
board  of  the  said  district  and  for  such  other 
process,  orders  and  remedies  as  may  to  the 
court  seem  to  be  meet  and  just." 

To  tUs  petition  respondents  filed  their 
return  and  answer,  which  is  as  follows: 
"domes  now  the  respondents  In  the  al)ove-en- 
tltled  cause,  and  waive  an  alternative  writ  or 
any  service  herein,  and  for  answer  to  the 
petition  in  said  above-entitled  cause,  state 
that  they  admit  each  and  every  allegation 
therein  contained.  Respondents,  further  an- 
swering, admit  that  the  said  R.  W.  Walko- 
voted  to  refund  the  outstanding  bonds  men- 
tioned In  relator's  petition.  Respondents,  fur- 
ther answering,  state  that  the  proposed  re- 
funding bonds  were  to  be  issued  by  the  school 
board  of  said  school  district  under  authority 
of  section  5167,  Rev.  St  1899,  as  amended  by 
the  acts  of  1001,  p.  62.  Respondents  further 
state  that  they  have  been  advised  by  legal 
counsel,  and  they  verily  believe,  that  said  re- 
funding bonds,  if  issued,  would  be  void,  be- 
cause the  said  section  6157,  Rev.  St  1899,  as 
amended  by  the  acts  of  1901,  p.  62,  and  under 
which  said  bonds  are  issued,  is  In  direct  conflict 
With  section  12,  article  10,  of  the  Oonstltution 
of  Missouri,  and  therefore  invalid.  Respond- 
ents, further  answering,  state  that  section  12 
of  article  10  of  the  Constitution  of  Missouri 
clearly  prohibits  the  said  school  board  to 
suffer  the  debt  evidenced  by  said  present  out- 
standing bonds,  to  remain  unpaid  for  a  peri- 
od of  more  than  20  years  from  the  date  of 
incurring  said  debt  and  that  said  present 
outstanding  bonds  have  already  run  for  a 
period  of  more  than  12  years,  and  the  said  re- 
funding bonds  about  to  be  Issued  do  but  evi- 
dence a  renewal  of  said  original  debt  for  a 
further  term  of  20  years,  making  said  debt 
run  more  than  20  years  from  the  date  of  in- 
curring It;  and  that  said  proposed  refunding 
bonds  are  therefore  prohibited  and  void.  Re- 
spondents, further  answering,  state  that  said 
proposed  refunding  bonds  are  void,  because 
section  12  of  article  10  of  the  Constitatlon  of 
Missouri  prescribed  that  said  school  l>oard 
should  provide  for  the  collection  of  an  annual 
tax  sufficient  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  of  said  debt 
within  20  years  from  the  time  of  contracting 
the  same.  And  If  said  constitutional  pro- 
vision has  been  complied  with  there  should 
now  be  on  hand  a  sinking  fund  sufficient  to 
pay  more  than  one-half  of  said  bonds,  and  at 
the  maturity  of  said  bonds  there  shonid  l>e  on 
hand  a  sinking  fund  sufficient  to  retire  the 
whole  Indebtedness,  and  hence  there  could  bo 
no  reason  for  said  proposed  refunding  bonds. 
Respondents,  further  answering,  state  that 
no  authority  could  be  granted  by  section  6157, 
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Ber.  St  1899,  as  amended  by  the  acts  of  1901, 
p.  52,  to  the  said  school  board  to  Issue  said 
lefunding  bonds,  because  said  section  6157  is 
oncmiBtltntional  as  above  set  out  Respond- 
«it8,  further  answering,  state  that  they 
are  advised,  and  that  they  verily  believe,  and 
for  tlie  reasons  herein  mentioned,  they  will 
render  themselves  personally  liable  in  the 
event  tliey  sign  and  execute  said  proposed  re- 
funding bonds.  Respondents,  further  an- 
swering, admit  that  the  matters  set  forth  in 
said  petitipn  are  of  far  more  than  ordinary 
magnitude  and  importance,  and  that  any  de- 
lay herein  would  work  an  Irreparable  injury 
to  said  school  district,  provided  the  said  pro- 
posed refunding  bonds  would  be  a  valid  and 
subsisting  legal  obligation,  but  that  the  re- 
qwndents  believing  said  proposed  refunding 
twnds  to  be  void  for  the  reasons  herein  set 
forth.  Join  with  relators  in  asking  an  early 
adjudication  of  the  mattor  by  this  court  Re- 
spondents having  fully  answered,  therefore 
pray  this  court  that  the  writ  of  mandamus 
asked  for  in  this  cause  be  denied,  and  tliat 
the  petition  of  the  relators  be  dismissed." 

To  this  answer  relators  filed  their  reply, 
in  the  nature  of  a  motion  for  Judgment  upon 
the  pleadings,  which  was  as  follows:  "Now, 
at  tills  day  come  the  relators,  and  move  the 
court  to  order  a  writ  of  mandamus  prayed 
for  by  relators  upon  the  allegations  in  the  re- 
turn and  answer  of  the  relators  filed  in  this 
cause,  because  the  same  gives  no  good  and 
sufficient  and  legal  reason  why  the  said  writ 
ought  not  to  Issue,  but  shows  on  the  face 
thereof  the  allegations  of  relators'  petition 
are  true,  and  said  writ  ought  to  issue." 

This  constitutes  the  record  in  this  cause, 
and  it  la  now  before  us  for  consideration. 

Dysart  &  Mitchell,  for  relators.  Tbomaa 
N.  Dysart,  for  respondents. 

FOX,  J.  (after  stating  the  facts).  It  is  ap- 
parent that  this  record  presents  but  one  ques- 
tion for  solution,  that  is  the  validity  of  sec- 
tion 5157,  Rev.  St  1890,  as  amended  by  Acts 
1901,  p.  S2,  which  substantially  provides  that 
mnnidpalitles,  counties,  cities,  and  school 
districts  shall  have  the  right  to  refund  these 
bonds  and  extend  the  time  of  payment  there- 
of imder  a  lower  rate  of  interest  There  is 
no  dispute  about  the  essential  and  necessary 
preliminary  steps  leading  up  to  the  Issuance 
of  the  original  bonds,  evidencing  the  Indebt- 
edness of  the  school  district,  nor  as  to  the 
regularity  of  the  proceedings  which  author- 
izes the  issuance  of  the  refunding  bonds  in 
pursuance  of  the  provisions  of  section  6167, 
topra.  It  is  admitted  by  the  return  of  re- 
qmndenta  that  the  petition  correctly  states 
all  the  facts  upon  which  the  authority  to  is- 
ioe  tite  original  bonds,  as  well  as  the  refund- 
ing bonds,  sought  to  be  issued  are  predicated; 
benoe  tbe  sole  question  presented  to  this 
court  for  conaideratlon  is,  whether  or  not,  the 
action  of  tbe  acbool  board  in  ordering  the  i»- 
soance  of  tbe  icfnnding  bonds  in  pursuance 


of  section  S157,  was  and  is  violative  of  and 
in  contravention  of  section  12,  art  10  of  the 
Constitution  of  this  state.  In  other  words,  is 
section  5157  a  valid  subsisting  law,  and  was 
the  school  board,  upon  the  facts  alleged  in 
the  petition,  authorized,  in  pursuance  of  the 
provisions  of  such  law,  to  order  the  refund- 
ing bonds  which  are  in  controversy  in  tills 
proceeding? 

Section  5167,  so  far  as  it  is  applicable  to 
the  question  in  controversy  in  this  proceed- 
ing, provides  tliat  "tlie  various  counties  in 
this  state  for  themselves,  as  well  as  In  behalf 
of  any  township  or  parts  of  townships  for 
which  said  counties  may  have  heretofore  is- 
sued any  bonds,  and  the  several  cities,  vil- 
lages, incorporated  towns,  and  school  dis- 
tricts are  hereby  authorized  by  their  re- 
spective county  courts,  and  said  cities,  vil- 
lages and  incorporated  towns  by  their  proper 
authorities,  and  the  said  school  districts  by 
their  respective  school  boards,  to  fund  any 
part  or  all  of  their  bonded  or  Judgment  in- 
debtedness, including  bonds,  coitions,  or  any 
Judgment  whether  based  on  bonded  or  other 
indebtedness  at  a  lower  rate  of  Interest,  and 
for  that  purpose  may  make,  issue,  negotiate, 
sell  and  deliver  renewal  or  funding  bonds  and 
with  the  proceeds  thereof  pay  off,  redeem  and 
cancel  such  Judgments,  or  old  bonds  as  the 
same  are  called  for  redemption:  Provided, 
that  said  funding  bonds  shall  not  be  sold  for 
less  than  par  value  thereof,  and  that  In  no 
case  shall  the  amount  of  the  debt  of  any  such 
county,  township,  or  parts  of  townships,  or 
city,  village.  Incorporated  tbwn  or  school 
districts,  nor  the  rate  of  Interest  on  such 
debt  be  increased  or  enlarged  under  the  pro- 
visions of  this  chapter;  and  provided  also, 
that  no  funding  l>onds  Issued  under  this  chap- 
ter shall  be  payable  in  less  than  five  nor  more 
than  thirty  years  from  date  thereof,  and 
that  such  funding  bonds  shall  be  on  the  de- 
nomination of  not  more  than  one  thousand 
dollars  ($1,000)  nor  less  than  one  hundred 
dollars  ($100),  and  shall  bear  interest  not  to 
exceed  five  per  cent  (6%)  per  annum,  payable 
annually  or  semiannually,  and  to  this  end 
each  bond  shall  have  annexed  interest  cou- 
pons, and  the  funding  bonds  and  coupons 
shall  be  made  payable  to  bearer:  Pro- 
vided, further,  that  nothing  in  this  act 
shall  be  so  construed  as  prohibiting  any 
county,  city,  township  or  school  district,  that 
now  has  or  may  hereafter  have  a  bonded  or 
Judgment  debt  (except  as  hereinafter  provid- 
ed) from  funding  or  refunding  such  debt 
without  the  submission  of  the  question  to  a 
popular  vote  whenever  such  funding  or  re- 
funding can  be  done  at  a  lower  rate  of  inter- 
est than  the  debts  so  funded  or  refunded 
bore." 

It  is  insisted  by  respondents  that  tbe  act 
as  above  indicated,  is  violative  of  and  in 
contravention  of  tbe  provisions  of  section 
12,  art  10  of  the  CJonstltutlon  of  this  state. 
This  constitutional  provision  provides  that 
'^o  county,    city,    town,    township^    school 
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district,  or  otber  political  corporation  or  sub- 
division of  the  state,  shall  be  allowed  to  be- 
come Indebted  In  any  manner  or  for  any  pur- 
pose to  an  amount  exceeding  In  any  year 
the  Income  and  revenue  provided  for  such 
year,  without  the  assent  of  two-thirds  of  the 
voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose ;  nor  In  cases  requiring 
such  assent  shall  any  Indebtedness  be  allowed 
to  be  Incurred  to  an  amount,  including  ex- 
isting Indebtedness,  In  the  aggregate  exceed- 
ing five  per  centum  on  the  value  of  taxable 
property  therein,  to  be  ascertained  by  the 
assessment  next  before  the  last  assessment 
for  state  and  county  purposes,  previous  to  the 
Incurring  of  such  Indebtedness:  Provided, 
that  with  such  assent  any  county  may  be 
allowed  to  become  Indebted  to  a  larger 
amount  for  the  erection  of  a  court  house  or 
jail ;  and  provided  further,  that  any  county, 
city,  town,  township,  school  district,  or 
other  political  corporation,  or  subdivision  of 
the  state,  incurring  any  indebtedness,  re- 
quiring the  assent  of  the  voters  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so,  pro- 
vide for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  Interest  on  such  indebted- 
ness as  It  falls  due,  and  also  to  constitute 
a  sinking  fund  for  payment  of  the  principal 
thereof,  within  twenty  years  from  the  time 
of  contracting  same." 

It  Is  made  manifest  from  the  terms  em- 
ployed In  this  provision  of  the  Constitution 
that  the  denominating  thought  in  the  minds 
of  the  framers  of  that  Instrument  was  to 
surround  certain  municipalities  and  other 
subdivisions  of  the  state  with  constitutional 
restrictions  upon  the  subject  of  Incurring 
Indebtedness.  It  is  equally  clear  that  It 
never  entered  the  minds  of  the  framers  of 
the  organic  law  of  this  State,  by  the  language 
used  In  section  12,  article  10  of  the  Constitu- 
tion, that  after  a  debt  had  been  incurred  in 
strict  compliance  with  the  terms  of  the 
Constitution,  that  the  Oeneral  Assembly 
should  be  prohibited  from  enacting  appro- 
priate measures  to  meet  the  conditions  con- 
fronting corporate  bodies,  which  had  incurred 
such  Indebtedness,  providing  for  the  extension 
and  settlement  of  such  Indebtedness  along 
lines  not  prohibited  by  any  provision  of  the 
Constitution,  and,  which,  In  view  of  the  con- 
ditions surrounding  the  municipality,  would 
be  less  burdensome  to  the  taxpayers.  This 
constitutional  provision,  which  was  leveled 
at  the  creation  of  debts  by  municipalities 
more  than  at  the  time  within  which  such 
debts  should  be  paid,  when  It  undertakes  to 
limit  the  amount  of  Indebtedness,  uses  no 
uncertain  terms  in  doing  so;  but  It  ex- 
pressly prohibits  the  Incurring  of  a  liability 
exceeding  a  certain  per  cent,  of  the  taxable 
property  embraced  In  the  territory  of  the 
municipality.  Then  follows  the  command 
of  the  Constitution,  that  provision  for  the 
collection  of  an  annual  tax,  sufficient  to  pay 
the  Interest  on  such  Indebtedness  as  it  falls 
due  and  also  to  constitute  a  sinking  fund  for 


the  payment  of  the  principal  tbweof  wltbln 
20  years  from  the  time  of  contracting  tbe 
same.  Now  while  these  commands  of  tne 
Constitution  are  self-enforcing,  it  is  conced- 
ed that  the  failure  to  comply  with  them  in 
no  wise  Invalidates  the  debt,  and  the  creditor 
or  any  taxpayer  of  tbe  municipality  may,  by 
appropriate  proceeding,  compel  the  compli- 
ance with  such  constitutional  provisions.  It 
is  significant  however  that  the  framers  of 
the  Constitution  (who  were  doubtless  dose 
observers  of  human  conduct  and  actions,  as 
well  as  the  many  frailties  of  \he  human 
family),  must  have  known  that  conditions 
would  at  some  time  arise  by  reason  of  tbe 
carelessness  or"  neglect  of  duty  of  officials 
or  otherwise.  In  which  this  sinking  fund 
would  not  be  provided  for  as  commanded 
by  the  Constitution,  which  conditions  would 
necessarily  demand  some  extension  of  the 
time  of  payment  of  such  indebtedness;  yet 
they  failed  to  give  any  expression  in  the 
provisions  of  that  Instrument  prohibiting  an 
extension  of  the  time  of  payment  or  appro- 
priate legislation  to  meet  such  conditions, 
providing  for  the  payment  of  such  indebted- 
ness along  lines  In  harmony  with  careful  and 
prudent  business  methods.  While  it  may 
be  said  that  the  Constitution  by  its  terms, 
contemplated  that  the  tax  suggested  would 
be  levied  and  collected,  and  the  sinking  fund 
provided  to  meet  such  Indebtedness  when  it 
became  due;  yet  in  tbe  event  of  a  failure 
to  make  such  provisions,  as  commanded  by 
the  Constitution,  as  heretofore  stated,  in  no 
way  invalidated  tbe  debt,  it  is  a  valid  sub- 
sisting Indebtedness  Incurred  dn  compilaxice 
with  the  Constitution,  and  such  provision  of 
the  Constitution  should  not,  if  susceptible 
of  any  other  reasonable  interpretation,  be 
construed  as  an  inhibition  upon  the  lawmak- 
ing power  to  provide  for  an  extension  of  time 
of  the  payment  and  refunding  of  such  in- 
debtedness upon  terms  satisfactory  to  tbe 
creditor  and  debtor,  provided  of  course  that 
the  debt  shall  not  be  increased. 

We  repeat,  that  If  the  bondholder  or  any 
taxpayer  should  insist  upon  a  compliance 
with  the  provisions  of  the  Constitution  in 
respect  to  levying  and  collecting  the  tax  to 
meet  the  Indebtedness,  that  there  Is  an  appro- 
priate remedy  for  compelling  such  compli- 
ance; but  we  are  unwilling  to  say,  the  debt 
being  in  existence,-  that  the  terms  of  the 
Constitution  furnish  an  absolute  barrier  to 
the  enactment  of  appropriate  legislation 
which  permits  the  creditor  and  debtor  to 
adjust  such  Indebtedness  along  lines  to  meet 
existing  conditions  and  less  burdensome  to 
the  taxpayers.  At  least  we  are  of  the  opin- 
ion that  if  such  inhibition  upon  the  lawmak- 
ing power  was  intended  by  the  framers  or 
that  Instrument,  that  such  intention  would 
have  at  least  been  manifested  or  Indicated  by 
reasonably  clear  and  definite  terms  employed 
in  the  Instrument  While  we  do  not  meaa 
to  be  understood  as  saying  that  the  question 
of  the  iwwer  of  the  Legislature  to  enact 
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KcUon  5157,  providing  for  the  refunding  of 
Indebtedness  of  the  character  Indicated  In 
this  proceeding,  is  absolutely  without  doubt, 
Tet  we  do  mean  to  aaj  that  in  the  absence 
In  terms  of  any  prohibition  of  extension  of 
time  of  payment  or  of  legislation  of  that 
character,  and  In  view  of  the  many  conditions 
which  might  arise  concerning  Indebtedness, 
permitted  by  the  Gonstltntlon  and  recognizing 
the  Constitution  as  an  instrument  of  a  prac- 
tical nature,  fotmded  upon  the  common  busi- 
ness of  life,  it  is  extremely  doubtful  If  any 
inhibition  in  respect  to  extension  of  time  of 
payment  or  refunding  the  Indebtedness,  was 
contanplated  by  the  provisions  of  the  Gonstl- 
tntlon.   No  one  can  apply  that  practical  and 
common-sense  rule  of  Interpretation  of  consti- 
tutional   provisions    as   announced   by    that 
eminent  and  distinguished  Jurist  and  author, 
Mr.  Story,  in  his  treatise  upon  the  Constitu- 
tion, without  being  led  to  the  entertainment 
of   the    doubt    heretofore    expressed    as    to 
whether  or  not  any  inhibition  upon  the  char- 
acter of  l^lslation  assailed  In  this  proceeding 
was  contemplated  by  section  12,  art.  10,  of 
our  Constitution.    The  rule  was  thus   an- 
nounced by  Mr.   Story:    "Every  word  em- 
ployed in  the  Constitution  Is  to  be  expounded 
in  its  plain  obvious  and  common-sense  mean- 
ing, unless  the  context  furnishes  some  ground 
to  control,  qualify  or  enlarge  It    Constitu- 
tions are  not  designed  for  metaphysical  or 
logical  subtleties,  for  niceties  of  expression, 
for  critical  propriety,  or  for  the  exercise  of 
philosoplilcal  acuteness  or  Judicial  research. 
They  are  Instruments  of  a  practical  nature 
founded  on  the  common   business   of   life, 
adapted  to  conunon  wants,  designed  for  com- 
mon use,  and  fitted  for  common  understand- 
ings.   The   people   make   them,   the   people 
adopt  them,  the  people  must  be  supposed 
to  read   them,   with   the   help  of  common 
sense,  and  cannot  be  presumed  to  admit  in 
tbem  any  recondite  meaning  or  any  extra- 
ordinary gloss."    1   Story,  Const   (5tb  Ed.) 
I  451. 

While  l^slatlon  of  the  character  Involv- 
ed In  this  proceeding,  providing  for  the 
refunding  of  existing  Indebtedness  and  issu- 
ing renewal  bonds  has  been  upon  the  statute 
books  of  this  state  for  a  number  of  years, 
yet  the  precise  question  so  ably  presented 
by  counsel  for  respondents,  involved  In  this 
proceeding,  has  never  been  in  judgment  be- 
fore  this  court  The  Supreme  Court  of  Illi- 
nois, however.  In  Kane  v.  City  of  Charleston, 
161  IlL  179,  4S  N.  B.  611,  has  decided  this 
precise  controversy  under  a  constitutional 
provision  nearly  Identical  with  ours.  In  that 
case,  as  in  the  one  bar,  the  contention  was 
nrged  that  section  12  of  article  9  of  the  Con- 
stitution of  Illinois  of  1870  put  a  limit  upon 
the  duration  of  all  municipal  Indebtedness  that 
ereiy  municipal  debt  created  since  1870  must  be 
paid  within  20  years,  and  tliat  bonds  Issued 
for  the  purpose  of  refunding  such  indebted- 
ness, are  but  an  evasion  of  the  Constitation 
and  therefore   void.    The  responaa  of   BIr. 


Justice  Wilkin  to  the  contentions  In  that  case 
is  so  appropriate  and  applicable  to  the  prop- 
osition before  us  In  this  proceeding  that 
the  length  of  the  quotation  from  such  re- 
sponse will,  we  trust  be  pardoned.    He  said: 

"It  is  not  pretended  that  a  municipal  in- 
debtedness, otherwise  legally  incurred,  ceases 
to  be  valid  and  binding  against  the  munici- 
pality upon  the  expiration  of  20  years  from 
the  date  of  its  being  contracted.  On  the 
contrary,  it  is  conceded  that  the  obligation 
of  the  city  to  pay  the  $20,000  outstanding 
bonds  still  exists,  and  that  it  can  be  com- 
pelled to  pay  the  same  in  full,  notwithsteuid- 
lug  more  than  20  years  have  Intervened 
since  their  Issue:  Conceding  this  to  be  true, 
It  must  also  be  admitted  that  If  the  holders 
of  those  bonds  should  take  no  steps  to  com- 
pel their  payment,  and  the  city  should  not 
voluntarily,  by  some  means,  liquidate  the 
same,  they  would  continue  to  be  binding 
obligations  upon  the  municipality,  and  it 
could  be  compelled  to  pay  them  at  any  time 
within  the  statutory  period  of  limitation. 
It  cannot  therefore,  be  said  that  the  Con- 
stitution "puts  a  limit  upon  the  duration  of 
all  municipal  indebtedness,'  or  that  it  re- 
quires absolutely  all  such  Indebtedness  to  be 
paid  within  20  years. 

"The  real  question  In  the  case  is,  can  the 
city  council,  when  its  power  to  do  so  Is  ques- 
tioned by  a  taxpayer,  issue  Ita  bonds  In  place 
of  or  to  supply  means  to  meet  maturing 
bonds,  or  for  the  consolidation  or  refunding 
of  the  same,  thereby  consenting  to  an  ex- 
tension of  the  original  indebtedness  beyond' 
the  period  of  20  years?  In  other  words, 
is  paragraph  6,  S  6S,  of  the  statute  above 
quoted  (1  Starr  &  O.  Ann.  St  pp.  462,  463), 
void  under  section  12,  art  9,  of  the  Consti- 
tution? That  that  clause  of  the  statute 
Is  broad  enough  In  Its  terms  to  authorize, 
and  does  expressly  authorize,  the  issuing 
of  bonds  like  those  here  in  question,  cannot 
be  and  Is  not  denied.  Does  the  language 
of  the  Constitution,  which  requires  the  muni- 
cipal authorities  to  provide  for  the  collection 
of  a  tax  sufficient  to  pay  the  Interest  on 
bonds  issued,  'and  also  to  pay  and  discbarge 
the  principal  thereof  within  20  years  from 
the  time  of  contracting  the  same,'  amount 
to  a  limitation  upon  the  power  of  the  Legis- 
lature to  empower  such  authorities  to  re- 
fund the  indebtedness  by  issuing  other  bonds 
at  the  expiration  of  the  first  period?  There 
is  no  ground  for  claiming  that  this  lan- 
guage of  the  Constitution  is  an  express  limi- 
tation upon  such  power  of  the  Legislature, 
and  if  held  to  be  such  at  all,  it  can  only 
be  done  by  construction  or  implication. 
That  the  language  is  not  mandatory  to  the 
extent  of  affecting  the  validity  of  the  In- 
debtedness is  clear  from  what  we  have  al- 
ready said;  that  is  to  say,  the  mere  fact 
that  municipal  authorities  may  fall  to  levy 
and  collect  a  sufficient  tax  to  pay  the  Interest 
and  principal  within  20  years  does  not  af- 
fect the  validity  or  blndliog  force  of  the  in- 
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•debtedness.  By  this  we  do  not  mean  that 
municipal  bonds  issued  without  an  attempt 
to  make  such  provision  would  necessarily  be 
Talld.  That  question  la  not  involved  in  this 
case,  because  the  bill  expressly  states  that 
the  original  bonds  were  Issued  in  strict  con- 
formity with  the  provisions  of  this  section 
of  the  Constitution.  It  Is  well-known  fact, 
that  however  honestly  or  even  wisely  public 
officers  may  attempt  to  provide  by  taxation 
a  sufficient  fund  to  meet  an  Indebtedness 
maturing  20  years  in  the  future,  that  effort 
win  often  fall,  because  taxes  levied  cannot 
always  be  collected,  and  because  what  may 
seem  to  be  a  sufficient  levy  at  the  time  it 
is  made,  may,  on  account  of  changes  In  the 
valuation  of  assessable  property,  prove  in- 
sufficient And  so  we  held  in  City  of  East 
St  Louis  v.  People  ex  rel.,  124  111.  655,  17 
N.  E.  447  (following  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  East 
St  Louis  V.  Amy,  120  U.  S.  600,  7  Sup.  Ct 
739,  30  L.  Ed.  798)  that  if  at  the  end  of  20 
years  the  provision  first  made  proves  in- 
sufficient to  pay  the  whole  indebtedness,  the 
municipal  authorities  can  be  compelled  to 
levy  a  sufficient  tax  upon  the  taxable  prop- 
erly within  its  Jurisdiction  to  pay  a  Judg- 
ment recovered  for  any  part  of  the  indebt- 
edness remaining  unpaid.  It  being  the  duty 
of  the  city  authorities  to  provide  for  the 
payment  of  this  Indebtedness,  and  being 
authorized  to  do  so  by  clause  6,  8  63,  supra. 
Is  there  any  sufficient  reason  for  holding, 
by  construction  or  Implication,  that  the  Con- 
stitutiqp  renders  that  statute  void?  We 
think  not  The  Constitution  does  not  say 
that  the  Indebtedness  must  be  paid  within  20 
years.  It  does  not  say  that  if,  from  any 
unforeseen  circumstance,  the  debt  or  a  part 
of  It  remains  due  at  the  expiration  of  20 
years,  without  a  suffidoit  fund  on  hand  to 
pay  It  the  city  council  may  not  provide  for 
an  extension  of  the  debt  The  principle  is 
elementary,  and  has  been  applied  in  cases 
almost  without  number  by  this  court  that 
statutes  should  not  be  held  unconstitutional 
where  any  reasonable  construction  can  be 
givoi  them  which  will  avoid  that  result 
and  that  they  will  not  be  declared  void,  as 
In  violation  of  the  Constitution,  except  where 
the  violation  is  clear  and  plain." 

It  will  be  observed  by  an  examination  of 
that  case  that  it  was  argued  as  It  Is  here, 
that  it  was  the  object  of  the  people  in  adop- 
ting the  latter  clause  of  section  12  of  article 
9  of  the  Constitution  of  Illinois,  which  is 
the  same  as  section  12,  art  10,  of  the  Con- 
stitution of  this  state,  to  indicate  a  policy 
of  the  irtate  that  municipal  indebtedness 
should  not  be  created  to  extend  beyond  a 
period  of  20  years.  The  learned  Judge  in 
that  case,  responding  to  such  contention, 
said:  "We  are  not  disposed  to  dissent  from 
that  view.  On  the  contrary,  we  think  an 
Intention  that  such  a  limit  should  be  placed 
upon  such  indebtedness  is  sufficiently  mani- 
fested bj  tb«  language  of  the  Constitution 


itself.  Nor  are  we  disposed  to  call  In  ques- 
tion the  wisdom  of  such  provision.  Evi- 
dently It  is  the  duty,  under  this  Constitu- 
tion, of  every  city  council  when  it  contracts 
a  municipal  indebtedness,  to  faithfully  and 
honestly  provide  for  the  levy  of  a  tax  suffi- 
cient to  pay  It  within  20  years.  Falling  to 
do  80,  it  could  doubtless  be  compelled  to  per- 
form that  duty.  But  the  question  here  is, 
when  the  attempted  discharge  of  that  duty 
has  failed  to  accomplish  its  object  what  is 
the  remedy?  Does  the  public  policy  wbich 
should  have  been  carried  out  but  was  not, 
take  away  from  the  city  council  the  power 
glvoi  It  by  the  Legislature,  as  provided 
in  paragraph  6,  supra?  It  is  also  a  matter 
of  public  Interest  that  oppressive  taxation 
should,  as  far  as  possible,  be  avoided,  and 
If,  in  the  Judgment  of  the  city  council,  the 
emergency  wbich  has  here  arisen  can  be 
met  with  less  inconvenience  and  with  less 
oppression  by  issuing  bonds  bearing  the  lower 
rate  of  Interest  to  mature  in  the  future, 
than  by  levying  a  tax  to  be  collected  in  a 
single  year,  we  see  no  reason  why,  from  the 
standpoint  of  public  policy,  it  might  not  be 
allowed  to  do  so.  It  was  said  in  City  of 
Quincy  ▼.  Warflrfd,  25  111.  817,  79  Am.  I>ec. 
330:  'It  is  true,  the  provisions  of  the  charter 
authorizing  the  Issuing  of  bonds  do  contem- 
plate that  the  city  council  will  provide,  by 
taxation,  for  their  payment  when  due, 
*  *  *  and  establish  a  sinking  fund  for 
that  purpose,  and  doubtless  that  is  the  true 
policy.'  Nevertheless,  it  was  held.  In  that 
case  that  the  failure  to  perform  that  duty 
did  not  deprive  the  city  council  of  the  power 
to  issue  a  new  bond  In  payment  of  the  old. 
If  not  prepared  to  pay  it  at  maturity." 

Legislation  substantially  in  form  as  that 
assailed  In  this  proceeding,  ha^  been  in 
existence  in  this  state  for  nearly  a  quarter  of 
a  century,  and  it  is  but  common  knowledge 
that  municipalities  and  other  subdivisions 
of  the  state  have  availed  themselves  of  its 
provisions  and  put  them  into  practical  opera- 
tion. Its  validity  has  been  fully  recognized 
by  the  people,  the  legal  profession  and  all 
officials  of  this  state  who  were  required  to 
perform  any  duty  under  the  provisions  of 
such  legislation;  hence  it  is  Important  that 
we  be  not  unmindful  of  the  repeated  ad- 
monition to  courts,  when  they  are  called 
upon  to  pronounce  the  invalidity  of  the  acts 
of  the  Legislature,  passed  with  all  the  forms 
and  ceremonies  required  to  give  it  force, 
that  they  approach  the  question  with  great 
caution.  The  presumption  Is  in  favor  of 
the  constitutlonailty  of  this  act  and  before 
this  court  would  be  warranted  in  holding 
It  invalid,  because  in  conflict  with  the  Cou- 
stitution,  it  should  be  satisfied  of  its  In- 
validity beyond  a  reasonable  doubt  Ewing 
T.  Hoblitzelle,  85  Mo.  64;  Lynch  et  al.  ▼. 
Murphy  et  al.,  119  Mo.  163,  24  &  W.  774; 
State  v.  Addington,  77  Mo.  110;  State  ex 
rel.  T.  Railroad,  48  Mo.  470. 

W*  have  thus  indicated  our  views  upon 
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the  proposition  InToIred  In  this  proceeding. 
Tbe  respondents,  by  their  return,  challenge 
ibe  constltntlonall^  of  section  5157,  Rev. 
St  1899,  aa  amended  by  the  Laws  of  1901; 
bence  the  burden  is  upon  them  to  show 
that  said  section  Is  plainly  and  clearly  In 
Tiolatlon  of  the  provisions  of  the  Consti- 
tntlon;  bavlng  failed  to  do  so,  and  It  ap- 
rearing  that  all  tbe  provisions  of  law  In 
respect  to  refunding  the  bonds  heretofore 
issued,  as  well  as  those  sought  to  t>e  Issued, 
In  renewal  of  them,  have  been  complied  with, 
It  is  therefore  ordered  that  the  peremptory 
writ  of  mandamus  be  awarded  as  prayed  for 
In  tbe  petition.    All  concur. 


MORGAN  et  aL  v.  KELLER  et  al. 

(Supreme  Obnrt  of  Missouri.  Division  No.  2l 
Jan.  31.  1906.) 

1.  AfpbaI/— Pbescntation  of  Quxstioks  IK 
Tbtai.   Cottbt  — Morion   for   Nkw   Tkiai.. 

A  motion  to  set  aside  tlie  verdict  is  equiva- 
lent to  a  motion  for  a  new  trial  for  the  purpose 
<rf  preaenting  qnestions  for  review,  especially 
iriiere  it  is  so  treated  by  tlie  trial  court. 

2.  Co.xTRACTs— Joint  ob  Setebai.  Contbaot— 
EvintNCE. 

Tiiongh  in  an  action  against  certain  mem- 
hen  of  a  brewing  company  on  a  contract  for  the 
employmoit  of  brokers,  several  contracts  of  the 
di?erent  defendants  cannot  be  shown,  the  admis- 
rion  of  evidence  of  conversations  of  each  of  the 
defendants  separately  with  the  plaintiffs  was 
not  error  where  the  conversations  were  con- 
D«cted  with,  or  had  reference  to,  conversations 
with  other  defendants,  and  on  one  occasion 
tliey  employed  plaintiffs  while  together. 

t.  BaOKXSa— GOKPSNSATION— RiOHT  TO    GOK- 
MISSIOR. 

In  an  action  for  brokers'  commissions,  aa 
instmction  assuming  a  sale  by  the  brokers  was 
sot  error  wliere  the  evidence  showed  that  they 
produced  purcliaaers  able  and  willing  to  buy  on 
terms  satisfactory  to  tbe  employers  of  the  bro- 
ken, whether  the  sale  was  actually  consummat- 
ed or  not. 

4.  Saxk— AcnoRS— iRsrrBucrioif. 

In  an  action  for  brokers'  commissions 
against  stockholders  of  a  brewing  company  for 
nie  of  Its  proi>erty,  where  the  evidence  showed 
tliat  the  debts  of  the  company  were  alMut 
SSn.OOO,  that  the  purchasers  assumed  this  in- 
debtedness, relieving  defendants  from  any  liabil- 
ity thereon,  and  that  by  the  written  contract  of 
•ale  the  purchasers  relieved  defendants  of  all 
prsonal  liability  on  the  obligations  of  the  com- 
pany, not  to  exceed  $30,000,  there  was  no  con- 
flict between  an  instruction  authorizing  a  recov- 
ery of  10  per  cent,  of  the  debts  of  the  company 
from  wliieh  defendants  were  to  be  relieved  as 
niredes,  and  one  authorizing  a  recovery  of  10 
per  cent  of  tlie  debts  of  every  kind  of  the  com- 
pany. 

5.  Same— Kind  of  Sauc. 

Where  no  time  was  fixed  within  which  bro- 
kers were  to  sell  property,  and  they  negotiated 
a  Bale  which  was  consummated  by  their  emplov- 
era,  the  employers  cannot  claim  that  the  sale 
was  not  made  within  a  reasonable  time. 
€l  Saioc— Amouiit  or  Rboovxbt. 

Brokers  negotiating  a  sale,  on  terms  ac- 
cepted by  their  employers,  are  entitled  to  recover 
their  commissions  on  the  entire  price,  whether  it 
is  all  paid  or  not,  tliey  not  being  guiarantora  of 
deferred  payments. 
7.  Afrai/— Revikw— VcBDior. 

Wliere  a  verdict  is  supported  by  some  sub- 
■tantial  evidence  It  will  not  b«  interfered  with 
OD  appsaL 


Appeal  from  Circuit  CJourt,  Jasper  Coonty; 
Hugh  Dabbs,  Judge. 

Action  by  J.  J.  Morgan  and  others  against 
G.  W.  Keller  and  another.  From  a  Judg- 
ment in  favor  of  plaintiffs,  defendants  ap- 
peal.   Afllrmed. 

Thomas  Dolan,  for  appellants.  O.  V. 
Buckley,  R.  O.  Blair,  W.  Jones,  and  Gea  H. 
Hubbert,  for  respondents. 

BURGESS,  P.  J.  This  is  an  action  by  J. 
J.  Morgan  and  Henrietta  Von  Ronzelen,  who 
sue  under  tbe  firm  name  and  style  of  J.  J. 
Morgan  &  Co.,  as  partners,  and  their  co- 
plaintiff,  W.  H.  Gault.  At  the  trial,  after 
plaintiffs'  evidence  was  in,  the  cause  was 
dismissed  as  to  L.  P.  Cunningham,  who  was 
an  original  party.  The  petition  alleges: 
That  in  tbe  month  of  December,  1000,  plain- 
tiffs were  employed  by  the  defendants,  George 
W.  Keller,  Nicholas  Zentner,  and  L  P.  Cun- 
ningham, who  owned  or  were  the  principal 
stockholders  In  the  Joplin  Brewing  Company, 
to  sell  certain  property  of  the  said  Joplin 
Brewing  Company,  that  la,  all  the  property 
and  assets  thereof  described  as  follows: 
Certain  real  estate  located  on  Main  street 
and  Virginia  avenue,  In  Joplin,  Jasper  coun- 
ty, Mo.,  and  its  brewery,  ice  plant,  ma- 
chinery, saloons,  and  personal  property  used 
in  and  al>ont  the  business  of  said  brewing 
company,  and  that  defendants  agreed  to  pay 
plaintiffs  the  sum  of  10  per  cent  of  the 
price  which  said  property  should  be  sold  at 
to  any  purchaser  or  purchasers  obtained  or 
procured  by  the  plaintiffs.  That  the  plain- 
tiffs thereupon  undertook  the  sale  of  said 
property  on  behalf  of  defendants,  and 
through  their  efforts,  exertions,  and  instru- 
mentality, procured  as  purchasers  for  said 
property  R.  L.  Dennlson,  Cl  A.  Dall,  and  F. 

W.  Keasbey,  and  that  on  the day  of 

March,  1902,  said  property  was  sold  by  the 
defendants  to  said  purchasers.  That  said 
sale  was  made  by  the  transfer  of  the  capital 
Btock  beld  and  owned  by  the  defendants  and 
others  In  said  Joplin  Brewing  Company,  and 
said  property  and  asseta  were  sold  by  trans- 
ferring all  the  said  capital  stoc^  of  the  de- 
fendants and  other  stockholders  to  the  pur- 
chasers thus  procured  by  the  plaintiffs,  at 
and  for  tbe  sum  of  $87,500.  That  said  sale 
was  made  to  the  parties  procured  and  pro- 
duced therefor  by  the  efforts  of  plalntlfts. 
That  the  defendants  Individually  employed 
and  agreed  to  pay  to  the  plaintiffs  10  per 
cent  on  whatever  sum  said  Joplin  Brewing 
Company  should  be  sold  at  by  defendants  to 
such  purchaser  or  purchasers  as  should  be 
produced  and  procured  by  the  plaintiffs,  and 
that  upon  such  sale  the  defendants  became 
Indebted  to  the  plaintiffs  in  said  sum.  That 
plaintiffs  have  frequently  demanded  of  the 
defendants  that  they  pay  the  same  to  plain- 
tiffs, but  that  they  refused  to  pay  said 
amount  or  any  other  sum.  Wherefore,  plaln- 
tUlB  aak  Judgment  for  tbe  aum  of  18,760. 
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Each  one  of  the  defendants  answered 
separately  and  denied  each  and  all  of  tbe 
allegations  In  the  petition  contained. 

The  facts,  briefly  stated,  are  about  as  fol- 
lows: Plaintiffs  Morgan  and  Von  Ronzelen 
were,  at  the  time  of  the  making  of  said  sale, 
partners  and  brokers  in  the  real  estate 
business  at  JopIIn.  Plaintiff  Oault  was  also 
engaged  to  some  extent  In  the  same  line  of 
business  and  his  services  were  engaged  In 
the  performance  of  the  contract  made  by 
his  co-plalntlffs  for  the  sale  of  said  brewery 
and  other  property  connected  therewith.  In 
the  latter  part  of  November,  or  the  first 
part  of  December,  1900,  the  defendants  em- 
ployed plaintiff  Morgan  to  sell  the  brewery 
plant  of  the  JTopIin  Brewing  C!ompany,  as 
before  stated,  agreeing  to  pay  him  a  com- 
mission of  10  per  cent  of  whatever  sum  it 
should  be  sold  for  by  him,  Morgan,  it  be- 
ing understood  that  be  should  not  ask  more 
than  $100,000  for  the  entire  property,  the 
reason  being  that  many  other  parties  had  had 
the  property  for  sale,  but  had  failed  to  sell 
It,  as  defendants  stated,  because  they  placed 
the  price  too  high.  Morgan's  firm  took  the 
matter  up  and  communicated  personally  and 
by  correspondence  with  prospective  pur- 
chasers, sending  out  letters,  prospectuses,  eta, 
over  the  country  to  parties  whom  they 
thought  might  be  Interested  in  such  property. 
Among  others  approached  by  Morgan  on 
the  subject  was  Mr.  Dlnkelblhler  of  Joplln, 
and  also,  through  bis  partner,  Mrs.  Von 
Ronzelen,  Mr.  Busch  of  St  Louis.  In  the 
summer  of  1901  be  interested  Mr.  R.  L. 
Dennlson  In  the  project  The  latter  went 
East  where  they  saw  F.  W.  Keasbey  and 
C.  A.  Dall,  whom  he  brought  to  Joplln  to 
look  over  the  property.  They  were  pleased 
with  It;  took  an  option  thereon,  which  was 
renewed  until  the  10th  day  of  March,  1902,  at 
which  time  they  had  paid  on  the  property  or 
options  which  they  had  obtained  the  sum  of 
$700.  On  the  said  10th  day  of  March,  they 
concluded  the  deal,  taking  over  all  the  proti- 
erty,  assets,  book  accounts,  bills  receivable, 
and  capital  stock.  For  tbis  they  paid,  as 
the  purchase  price  of  the  entire  property,  to 
defendant  Keller,  $3,500;  to  Zentner,  $5,000; 
to  L.  P.  Cunningham,  $2,600;  to  George  Muen- 
nlg,  $500;  to  Seldenstrlcker,  $100;  making 
$11,600  in  cash;  and  they  assumed  $30,000  of 
the  company's  debts,  or  rather,  agreed  to 
relieve  defendants  of  their  Individual  lia- 
bility to  that  amount  of  the  company  debts. 
In  addition,  they  gave  Zentner  $20,000,  par 
value,  In  stock  In  the  Middle  West  Brewing 
Company,  which  they  had  organized;  to 
Keller,  $14,000  and  to  Cunningham  $8,000  In 
like  stock;  making,  in  all,  $83,600.  They 
took  charge  of  the  brewery  and  began  oper- 
ating it  About  the  25tb  day  of  March,  1902, 
some  15  days  after  the  completion  of  the  sale, 
Morgan  asked  the  defendants  for  a  settle- 
ment of  his  commissions.  They  refused. 
The  trial  of  the  cause  took  place  before  the 


court  and  Jury,  on  January  21,  1903,  and 
resulted  in  a  verdict  for  the  plaintiffs  in  the 
sum  of  $8,46a  Each  of  the  defendants, 
Zentner  and  Keller,  filed  separate  motions 
for  a  new  trial  and  in  arrest  which  being 
overruled,  they  saved  their  exceptions  and 
by  appeal  bring  the  cause  to  this  court  for 
review.  Other  facts  in  evidence  will  be 
stated,  where  thought  necessary,  in  the  course 
of  the  opinion. 

The  court,  over  the  objections  and  excep- 
tions of  defendants,  Instructed  the  Jury  as 
follows:  "(1)  The  court  Instructs  the  Jury 
that  if  you  find  from  the  evidence  that  the 
defendants  employed  the  plaintiffs  to  sell  for 
them  the  Joplln  Brewery  Company  propei-ty, 
and  agreed  to  pay  them  10  per  cent  on  what- 
ever sum  it  sold  for,  and  the  plaintiffs  pro- 
cured P.  W.  Keasbey  and  other  parties  to 
whom  said  property  was  sold,  either  direct 
or  by  transfer  of  the  capital  stock  of  tbe 
stockholders  of  said  company,  then  yoa 
should  find  the  Issues  In  favor  of  the  plaintifiFs, 
and  assess  their  damages  at  10  per  cent  of 
whatever  sum  said  stock  was  sold  for,  to- 
gether with  6  per  cent.  Interest  thereon  frona 
the  time  demand  was  made,  if  any  demand 
was  made,  and  If  not,  then  from  the  time  of 
the  Institution  of  this  suit  (2)  The  court 
Instructs  the  jury  that  It  Is  admitted  by  the 
pleadings  that  at  the  time  so  alleged  In  tbe 
petition  tbe  plaintiffs,  J  J.  Morgan  and 
Henrietta  Von  Ronzelen,  were  partners;  and 
If  you  find  from  tbe  evidence  that  It  was 
agreed  between  the  plalutiffs  that  plaintiff 
Oault  sbould  have  a  portion  of  the  com- 
pensation, and  you  should  further  find  from 
the  evidence  that  the  defendants  Keller  and 
Zentner  employed  tbe  plaintiff  J.  J.  Morgan 
to  negotiate  a  sale  of  the  brewery  proiierty 
for  them,  or  to  find  a  purchaser  therefor,  and 
agreed  to  pay  him  10  per  cent  of  whatever 
sum  it  sold  for,  and  yon  should  further  find 
from  tbe  evidence  that  through  tbe  efforts  or 
instrumentality  of  the  plaintiffs,  or  eltber 
of  them,  they  procured  F.  W.  Keasbey,  R. 
L.  Dennlson  and  O.  A.  Dall,  or  either  of  them, 
to  whom  the  defendants  Keller  and  Zentner, 
and  the  other  stockholders  of  the  Joplln 
Brewing  Company,  sold  their  stock  therein 
either  for  cash  or  on  credit  or  part  cash 
and  part  credit,  and  part  in  stock  In  tbe 
Middle  West  Brewing  Company,  and  in  part 
to  relieve  the  defendants  Keller  and  Zentner 
of  their  liability  on  obligations  for  said  Jop- 
lln Brewing  Company,  then  you  will  find  the 
issues  In  favor  of  the  plaintiffs,  and  assess 
their  damages  at  10  per  cent  of  the  entire 
purchase  price  paid,  or  to  be  paid,  for  said 
Joplln  Brewing  Company,  and  that  without 
reference  to  the  fact  that  defendants  did  not 
receive,  or  were  not  to  receive,  all  the  pur- 
chase price  of  said  stock,  but  some  part 
thereof  was  paid  to  other  stockholders  of 
said  Joplln  Brewing  Company.  (3)  You  are 
Instructed  that  it  is  only  necessary.  In  order 
to  recover  in  this  case,  for  plaintiffs  to  have 
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found  or  procnred  tbe  purchaser  for  the 
brewery,  after  the  same  was  placed  In  their 
hands  for  sale.  It  was  not  necessary  for 
tbem  to  have  condncted  the  sale;  this  may 
be  done  by  the  sellers  themselves  without  the 
lid  or  presence  of  the  plaintiffs,  or  any  of 
tbem.  (4)  Ton  can  find  the  Issues  against 
both  or  either  of  the  defendants,  If  war- 
ranted by  the  evidence.  But  If  you  find  from 
the  evidence  that  either  of  the  defendants 
did  not  employ  the  plaintiffs  to  sell  the 
property,  and  yon  should  further  find  from 
the  evidence  that  one  of  the  defendants  did 
employ  tbem,  and  agreed  to  pay  them  10  per 
cent,  for  their  services  on  whatever  sum  the 
property  sold  for  to  the  purchaser  found  by 
them,  then  you  should  find  the  full  amount 
of  10  per  cent  of  the  purchase  price  against 
the  defendant  or  defendants  so  employing 
the  plaintiffs,  regardless  of  the  particular 
amount  or  proportion  of  the  purchase  money 
received  by  such  defendant  of  defendants. 
(5)  In  determining  the  purchase  price  at 
which  the  property  sold,  if  you  find  for  the 
plaintlffB,  yon  are  to  ascertain  from  the 
evidence  the  cash  paid  by  the  purchasers  to 
all  of  the  stockholders  of  the  Joplln  Brew- 
tog  Company,  if  any,  together  with  the  debts 
of  every  kind  of  said  company,  if  any, 
either  paid  or  assumed  to  be  paid  by  the 
parrbasers,  and  to  that  add  the  reasonable 
value  of  the  capital  stock  in  the  Middle  West 
Brewing  Company  taken  or  agreed  to  be  tak- 
en by  the  defendants,  if  any,  which  value  you 
are  to  find  from  the  evidence,  and  on  the 
total  amount  cast  10  per  cent  as  the  amount 
of  your  verdict  (6)  The  court  instructs  the 
]nry  that  although  you  believe  from  the 
erldenoe  that  plaintiffs  were  not  to  sell  the 
property  for  less  than  $100,000,  yet  If  yon 
further  find  from  the  evidence  that  defend- 
ants voluntarily  reduced  the  price  or  changed 
the  terms  in  their  sale  to  Keasbey  and  others, 
(till  the  plaintiffs  are  entitled  to  recover, 
provided  yon  find  for  them  under  the  evi- 
dence and  other  instructions  in  the  case. 
fT)  The  court  Instructs  the  Jury  that  if  yon 
believe  from  the  evidence  that  the  defend- 
ants placed  the  property  in  question  In  the 
hands  of  plaintiffs  for  sale,  and  that  plain- 
tlfh,  or  either  of  them,  brought  about  the 
sale  by  introducing  the  purchasers,  whereby 
a  sale  was  perfected  with  defendants,  then, 
and  In  that  case,  plaintiffs  would  be  entitled 
to  their  conmilsslon  agreed  upon,  even  though 
yon  may  believe  that  the  defendants  sold 
«ald  property  to  said  purchasers  at  a  less 
price  than  amount  at  which  plaintiffs  were 
to  offer  said  property." 

The  court  at  the  request  of  the  defendants, 
save  the  following  instructions:  "(1)  The 
court  Instructs  the  Jury  that  in  order  for 
the  plaintiffs  to  recover  in  this  case  it  is 
necessary  for  them  to  show  by  a  preponder- 
tDce  or  greater  weight  of  the  evidence  that 
the  said  Keasbey  and  Dall  were  able,  ready, 
and  willing  to  carry  out  their  contract  of 


purchase  made  with  defendants,  and.  In  de- 
termining the  question  as  to  whether  said 
Keasbey  and  Dall  are  able,  ready,  and  willing 
to  carry  out  the  said  contract  of  purchase, 
you  may  take  Into  consideration  the  fact 
that  they  have  not  paid  off  the  said  debts 
of  the  Joplln  Brewing  Company,  required  to 
be  paid  by  their  contract  of  purchase,  along 
with  all  other  facts  and  circumstances  in  the 
case,  and,  unless  you  find  and  believe  from  a 
preponderance  or  greater  weight  of  the  evi- 
dence that  said  Keasbey  and  Dall,  at  the 
time  of  the  commencement  of  this  suit  were 
able,  ready,  and  willing  to  comply  with  said 
contract  of  purchase,  you  should  find  for  the 
defendants." 

The  defendants  asked  the  court  to  give  the 
following  instruction:  "The  court  Instructs 
the  Jury  that  before  you  can  find  In  favor 
of  the  plaintiffs  in  this  case,  you  should 
believe  from  the  preponderance  or  greater 
weight  of  the  evidence  that  there  was  a 
Joint  employment  by  defendants  of  the  plain- 
tiffs to  procure  a  purchaser  for  the  property 
of  the  Joplln  Brewing  Company."  Which 
said  instruction  was  by  the  court  given,  after 
having  been  by  the  court  changed,  altered, 
and  modified  to  read  as  follows:  "(2)  The 
court  Instructs  the  Jury  that  before  you  can 
find  in  favor  of  the  plaintiffs,  against  both 
defendants  Q.  W.  Keller  and  N.  Zentner,  in 
this  case,  yon  should  believe  from  the  pre- 
ponderance or  greater  weight  of  the  evidence 
that  there  was  a  joint  employment  by  de- 
fendants of  the  plaintiffs  to  procure  a  pur- 
chaser for  the  property  of  the  Joplln  Brew- 
ing Company."  To  the  changing,  altering,  and 
modifying  of  said  instructions  the  defendants 
at  the  time  excepted. 

The  defendants  asked  the  cotirt  to  give 
the  following  instruction:  "The  court  in- 
structs the  Jury  that  if  they  believe  from 
the  evidence  that  N.  Zentner,  defendant 
placed  or  fixed  the  price  with  plaintiffs  to 
be  received  for  the  property  at  $100,000,  and 
promises  to  pay  10  per  cent  commission  if 
the  sale  was  made,  for  said  sum,  the  plaintiffs 
cannot  recover  from  the  defendants."  Which 
said  instruction  was  by  the  court  given,  after 
having  been  by  the  court  changed,  altered, 
and  modified  to  read  as  follows:  "(3)  The 
court  instructs  the  Jury  that  If  they  believe 
from  the  evidence  that  N.  Zentner,  defendant 
placed  or  fixed  the  price  with  plaintiffs  to 
be  received  for  the  property  at  $100,000,  and 
promised  to  pay  10  per  cent  commission 
if  the  sale  was  made  for  said  sum,  the  plain- 
tiffs cannot  recover,  and  you  should  find 
for  the  defendants,  unless  yon  further  find 
defendants  varied  or  changed  said  price  from 
that  of  the  first  negotiations  with  the  plain- 
tiffs." To  the  changing,  altering,  or  modi- 
fying of  said  instruction  tb4  defendants  at 
the  time  excepted. 

Defendants  asked  the  court  to  give  several 
additional  instructions,  all  of  which  were 
refused,  but  as  no  point  is  made  upon  any 
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of  tbe  refused  Instmctions  except  one,  No. 
15,  that  only  will  be  incorporated  in  this 
opinion.  It  is  as  follows:  "(15)  The  court 
instructs  the  jury  that  no  time  being  fixed 
for  the  plaintUfs  to  procure  a  purchaser 
or  purchasers  for  the  property  of  the  JopIIn 
Brewing  Company,  if  the  Jury  believe  that 
plaintiffs  were  employed  to  procure  a  pur- 
chaser or  purchasers  within  a  reasonable 
time,  and  unless  you  believe  from  a  pre- 
ponderance or  greater  weight  of  the  evidence 
that  said  purchasers  were  procured  In  a 
reasonable  time,  you  should  find  for  the  de- 
fendants." 

The  first  question  with  which  we  have  to 
deal  is  tbe  failure  of  defendants,  as  plaintiffs 
contend,  to  file  a  motion  for  a  new  trial.  In 
the  absence  of  which  there  is  nothing  before 
us  for  review  other  than  the  record  proper. 
It  Is  conceded  by  plaintiffs  that  the  record 
entries  in  tbe  case  purport  to  note  the  filing 
of  motions  for  new  trial,  and  that  the  bill 
of  exceptions  also  so  recites;  but  they  as- 
sert that  the  motions,  upon  their  face,  merely 
"move  the  court  to  set  aside  the  verdict  of 
tbe  jury,"  for  reasons  assigned  In  such  mo- 
tions, and  that,  as  they  do  not  ask  for  a  new 
trial,  they  are  therefore  ineffectual  for  any 
puri)ose.  Under  our  practice,  the  setting 
aside  the  verdict  of  a  jury  is  in  effect  the 
granting  of  a  new  trial.  When  the  verdict 
is  set  aside  in  a  law  case,  there  is  nothing 
upon  which  to  base  a  judgment,  and  the  case 
stands  just  as  if  no  trial  had  been  bad. 
But  suppose,  as  in  tbe  case  at  hand,  tbe  mo- 
tions to  set  aside  tbe  verdict  are  overruled, 
not  upon  the  ground  that  they  do  not  ask 
for  a  new  trial,  but  upon  other  grounds,  and 
tbe  court  in  this  way  and  in  all  orders  respect- 
ing such  motions,  as  well  also  as  in  tbe  bill 
of  exceptions,  recognizes  and  refers  to  them 
as  motions  for  a  new  trial?  We  think  not 
They  were  in  effect  motions  for  a  new  trial, 
which  could  not  have  been  bad  unless  the 
verdict  was  first  set  aside,  in  which  event  a 
new  trial  follows  as  a  matter  of  course.  The 
motions  we  think  sufficient,  more  especially 
when  recognized  and  treated  by  the  trial  court 
as  such. 

The  first  assignment  of  error  by  defendants 
Is  with  regard  to  the  action  of  the  court  In 
admitting,  over  their  objection,  evidence  of 
distinct,  separate,  and  several  agreements 
of  defendant  Zentner,  as  well  also  as  of  de- 
fendant Keller,  to  prove  the  joint  contract  of 
defendants  declared  upon  in  plaintiffs'  peti- 
tion. The  defendants  are  not  sued  as  part- 
ners, and,  before  they  can  be  charged  as 
Joint  promisors  or  contractors,  It  must  ap- 
pear from  the  evidence  that  they  jointly 
agreed  with  plaintiffs  to  pay  the  latter,  for 
the  services  to  be  rendered  by  tliem  in  the 
sale  of  the  property  described  In  the  peti- 
tion, 10  per  cent,  of  the  purchase  price  or 
amount  realized  upon  such  sale.  If  defend- 
ants were  joint  contractors  or  promisors, 
they  could,  under  our  statutes  (sections  889, 
892,  Bev.  St  1880,  which  change  tbe  common- 


law  rule),  be  sued  either  Jointly  or  separately. 
But  if  the  contract  was  several,  that  is,  if 
each  one  of  the  defendants  for  himself  only 
contracted  and  promised  to  pay  for  tbe  s!il« 
of  tbe  property,  such  an  one  could  not  be 
sued  jointly  with  tbe  other  defendants,  but 
a  suit  could  be  maintained  against  each  up- 
on bis  individual  promise  or  contract  While 
most  of  tbe  conversations  of  defendants  with 
plaintiffs,  respecting  the  contract  for  the  sale 
of  the  property,  were  conversations  with  de- 
fendants singly,  each  apart  from  the  other, 
and  there  were  statements  and  admissions 
by  defendants,  respectively,  in  evidence  tend- 
ing to  show  that  they  were  of  the  character 
complained  of;  yet  as  a  rule,  and  as  the  evi- 
dence showed,  such  conversations  had  some 
connection  with  or  reference  to  other  con- 
versations previously  had  with  the  other  de- 
fendant regarding  said  sale.  There  also  was 
evidence  which  tended  to  show  that  Zent- 
ner and  Keller,  when  together  with  Ganlt 
on  one  occasion,  and  with  Morgan  on  another, 
employed  plaintiffs  to  sell  the  property.  The 
Judgment  should  not  therefore,  be  reversed 
upon  that  ground. 

Instruction  numbered  1,  giy«a  for  plaintiffs. 
Is  complained  of  on  tbe  ground  that  it  as- 
sumes that  plaintiffs  effected  a  sale  of  tbe 
property,  wben,  in  fact  &8  defoidants  con- 
tend, there  was  no  sale.  This  contention  is 
bottomed  upon  the  theory  that  the  contract 
for  the  disposition  of  the  property  was  In  the 
nature  of  an  option  given  to  Keasbey  and 
Dall,  under  which  they,  in  order  to  secure 
the  stock  of  defendants  Keller  and  Zentner 
in  the  Joplln  Brewing  Company,  which  was 
placed  in  escrow,  were  to  pay  o(C  all  tbe  debts 
of  tbe  corporation  upon  which  Keller  and 
Zentner  were  liable,  not  to  exceed  $30,000, 

and  deliver  to  Keller  -: shares  of  the 

capital  stock  of  the  Middle  West  Brewing 

Company,    and    deliver    to    Zentner   

shares  of  said  stock,  although  the  evidence 
showed  that  the  stock  was  still  in  escrow, 
Keasbey  and  Dall  having  failed  to  do  as 
agreed.  It  is  true  it  was  an  option  at  first 
but  when  the  sale  was  completed  it  ceased 
to  be  such.  At  any  rate.  It  seemed  to  be  sat- 
isfactory at  the  time  to  the  owners  of  tbe 
property;  and  their  conduct  then  and  after- 
ward.s  would  more  than  Indicate  that  tbey 
regarded  It  as  a  sale  to  all  intents  and  pur- 
poses, and  that  was  all  that  was  necessary 
to  entitle  plaintiffs  to  their  commission.  In 
Gelatt  V.  Ridge,  117  Mo.  553,  23  S.  W.  882, 
38  Am.  St  Rep.  683,  it  is  held  that  a  real  es- 
tate agent  performs  bis  duty,  and  is  entitled 
to  his  commission,  wben  he  procures  a  pur- 
chaser able  and  willing  to  buy  on  the  terms 
anthorlzed  by  the  principal,  and  tbe  purchas- 
er Is  ready,  able,  and  willing  to  carry  out 
such  terms.  Gbllds  v.  Crithfleld,  66  Mo.  App. 
422.  It  is  also  held  that  where  the  agent  Is 
the  procuring  cause  of  the  negotiations 
which  result  in  a  sale  of  property  at  the 
instance  of  tbe  vendor,  he  Is  entitled  to  his 
commission,   even   though   tbe  negotiations 
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were  conducted  and  concluded  by  the  prin- 
cipal In  person.  Bell  t.  Kalaer,  50  Mo.  150; 
Tlmberman  t.  Craddock,  70  Mo.  638. 

It  is  said  for  defendante  tbat  instruction 
Na  2,  given  for  plaintiffs,  is  erroneous  and 
sboold  not  hsTe  be«i  given,  because  "em- 
ployment"  by  defendants  presupposes  a  joint 
employment,  and  there  was  no  evidence  to 
tiiat  effect.  While  the  evidence  was  conflict- 
ing iq)on  this  feature  of  the  case,  there  was 
some  evidence  wliich  tended  to  show  a  Joint 
employment,  sofllcient  possibly  to  take  the 
case  to  the  Jury.  It  is  farther  contended  that 
this  Instruction  as  to  the  measure  of  damages 
la  in  conflict  with  plaintiff's  instruction  No. 
3  upon  tbat  subject,  in  tbat  instruction  No. 
2  tells  tbe  Jury  to  take  as  a  part  of  the  esti- 
mate of  damages  10  per  cent,  of  the  amount 
of  the  debts  of  the  Joplin  Brewing  Ciompany 
from  which  Keller  and  Zentner  were  to  be 
relieved  as  sureties,  while  No.  5  tells  the 
jury  that  they  should  take  into  account  10 
per  cent,  of  the  debts  of  every  kind  of  said 
company,  when.  In  fact  there  was  no  evidence 
■s  to  what  was  the  amount  of  the  debts  from 
which  Zentner  and  Keller  were  to  be  relieved, 
nor  any  evidence  as  to  the  amount  of  the 
debts  of  every  kind  of  said  company.  With 
reelect  to  the  last  proposition,  the  evidence 
sbows  tbat  at  the  time  of  the  sale  of  the 
property  to  Keasb^  and  Dall  the  debts  of 
the  company  were  in  the  neighborhood  of 
$30,000;  and  It  Is  further  shown  by  the  evi- 
dence that  this  indebtedness  was  assumed  by 
Keasliey  and  Dall,  and  that  in  this  way  de- 
fendants Zentner  and  Keller  were  freed  from 
any  liability  on  account  of  said  indebtedness. 
According  to  the  written  contract  entered  into 
between  the  parties  at  the  time  of  the  sale, 
the  purchasers  of  the  property  agreed  to  re- 
lieve Zentner  and  Keller  of  all  personal  lia- 
bilities theretofore  incurred  by  them  as  in- 
dorsers  of  the  paper,  notes,  or  other  obliga- 
tions of  the  Joplin  Brewing  CJompany,  the 
aame  not  to  exceed  $30,000;  so  that  it  Is 
clear  there  is  no  real  conflict  between  the  in- 
stroctions  named. 

The  time  in  which  plaintiffs  were  to  make 
the  sale  was  not  agreed  upon  between  the 
parties,  nor  was  any  time  fixed  by  defend- 
ants, and  as  defendants  consummated  the 
Mle  which  was  brought  about  by  the  plain- 
tiffs they  are  in  no  position  to  claim  that  it 
was  not  made  within  a  reasonable  time. 
Tbere  was  no  error  therefore  in  the  refusal 
of  the  instruction  asked  by  defendants  upon 
tbat  pn^ositlon.  Nor  is  th^e  any  merit 
tat  tbe  oomtoitlon  that  the  verdict  of  the  Jnry 
is  excessive.  If  the  plaintiffs  were  entitled 
to  recover  anything  at  all,  it  was  10  per  cent. 
01  the  amount  tor  which  the  property  was 
(Old,  whether  the  terms  of  the  sale  agreed 
opon  by  the  owners  of  tbe  property  and  the 
pnrchasers  were  complied  with  or  not.  The 
agents  were  not  guarantors  of  deferred  pay- 
ments or  covenants,  but  were  entitled  to  their 
commission  when  they  furnished  the  buyers 
and  tbe  sale  to  tbem  was  consummated. 


They  did  not  have  to  wait  until  all  deferred 
payments  were  paid,  and  all  covenants  on 
the  part  of  tbe  purchasers  complied  with. 
The  instruction  given  for  defendants  upon 
this  feature  of  the  case  was  more  favorable 
to  them  than  authorized  by  the  law  of  the 
case. 

The  only  question  in  the  case  in  regard 
to  which  we  entertain  any  doubt  is  as  to 
whether  the  contract  sued  upon  is  Joint  or 
several.  This  question  was,  however,  sub- 
mitted to  the  Jury  by  tbe  instructions,  and 
the  effect  and  meaning  of  their  verdict  is 
that  It  is  joint  There  was  some  substantial 
evidence  to  support  the  verdict,  and  under 
such  circumstances  we  cannot  interfere,  what- 
ever may  be  our  views  regarding  the  matter. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed.    All  concur. 


METROPOLITAN  LEAD  &  ZTNO  MINING 
CO.  V.  WEBSTER. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22,  1006.) 

1.  AppkaI/— Obdeb   Gbartirq   New   TkuIt— 
Rsvraw. 

Where  an  order  granting  a  new  trial  ap- 
pealed from  did  not  specify  the  grounds  on 
which  the  new  trial  was  granted  the  order 
would  not  be  reversed  if  sustainable  on  any 
of  the  grounds  alleged. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  3410,  8423.] 

2.  EviDENCK  —  WarrTEN  Contbact  —  Paboi. 
Evidence— Fbaud. 

Where,  in  an  action  on  a  corporate  stock 
snbscription,  defendant  admitted  signing  tlie 
articles  of  incorporation  and  did  not  seek  to 
alter  or  change  any  part  of  tbe  same,  nor  to 
contradict  his  contract,  but  claimed  that  the 
articles  of  association  were  a  fraud,  and  tliat 
his  signature  was  obtained  by  fraud,  parol 
evidence  offered  for  the  purpose  of  proving 
the  fraud  was  not  objectionable  as  an  attempt 
to  contradict  or  modify  the  contract  by  parol. 

8.   COBPOBATIOHS  —   FOBMATION  —  FBAUD   — 

Stock  Contbacts. 

Plaintiff  was  a  mere  paper  corporation. 
It  never  had  any  capital,  money,  or  property, 
and  never  carried  on  the  business  for  which 
it  was  incorporated  or  attempted  to  do  so. 
It  had  no  creditors,  and  those  who  subscribed 
to  its  articles  never,  in  fact,  paid  any  money 
or  turned  over  any  property  of  value  to  the 
corporation.  Bdd,  that  plaintiff  had  no  stand- 
ing entitling  it  to  recover  on  a  subscription 
contract. 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  Metropolitan  Lead  &  Zinc  Min- 
ing Company  against  Elmer  Webster.  From 
an  order  granting  plaintiff's  motion  for  a  new 
trial  defendant  appeals.    Reverseu. 

C.  H.  Montgomery,  for  appellant  O.  H. 
Nearing  and  C.  V.  Buckley,  for  respondent 

BRACE,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  an  order  of  the  Jasper  county 
circuit  court  granting  a  new  trial  in  an  ac- 
tion for  the  recovery  of  an  alleged  unpaid 
subscription  to  the  capital  stock  of  the  plain- 
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tiff  company,  In  which  the  rerdlct  was  for 
the  defendant. 

The  petition  and  answer  In  the  case  are 
as  follows: 

Petition:  "Plaintiff  for  cause  of  action 
states  that  It  is  a  corporation  organized  and 
existing  undw  and  by  virtue  of  the  laws  of 
the  state  of  Missouri.  That  the  above-named 
defendant  was  one'  of  the  original  incorpora- 
tors, and  a  member  of  the  first  tward  of  direc- 
tors of  this  plaintiff.  That  on  or  about  the 
3rd  day  of  January,  1901,  defendant  subscrib- 
ed for  100  shares  of  the  capital  stocli  of  this 
plaintiff,  of  the  par  value  of  |100  each  and 
thereupon  became  obligated  to  pay  plaintiff 
the  sum  of  $10,000.  (1)  That  payment  there- 
of has  been  demanded  and  no  part  of  the 
same  has  been  paid.  Wherefore,  plaintiff 
asks  Judgment  against  defendant  for  the  sum 
of  $10,000  and  Interest  thereon  from  January 
3,  1901,  together  with  Its  cost  herein  ex- 
pended." 

Answer :  "Defendant  for  answer  to  plain- 
tiff's petition  denies  that  on  the  8rd  day  of 
January,  1901,  or  at  any  other  time,  defend- 
ant subscribed  for  100  shares  of  the  capital 
stock  of  the  plaintiff,  at  the  par  value  of 
$100  each,  and  thereupon  became  obligated 
to  pay  plaintiff  the  sum  of  $10,000,  or  any 
other  sum.  Defendant  denies  each  and  every 
other  allegation  of  said  petition,  and,  having 
fully  answered,  asks  Judgment  for  costs  of 
suit  (2)  Defendant,  for  a  further  defense 
and  answer  to  platntifTs  petition,  states: 
That  at  and  before  the  signing  of  the  articles 
of  association  of  plaintiff,  as  hereinafter  set 
out,  and  at  and  prior  to  the  3rd  day  of 
January,  1901,  defendant  was  the  owner  of 
aa  undivided  seven-twelfths  Interest  in  a 
mining  lease,  known  as  the  '49  lease,'  the 
same  being  a  lease  upon  the  following  described 
40  acres  of  land,  described  as  follows,  to  wit : 
The  northwest  quarter  of  the  southeast 
quarter  of  section  7,  township  27  of  range  33, 
in  Jasper  county,  in  the  state  of  Missouri, 
and  was  also  the  owner  of  a  60  ton  crushing 
and  cleaning  mill,  situate  upon  said  lease; 
which  said  Interest  In  said  mill  was  of  the 
▼alne  of  $6,000,  and  the  said  interest  of  the 
said  defendant  in  the  said  lease  and  mill  was 
of  the  value  of  $18,000.  That  at  and  before 
the  signing  by  him  of  the  articles  of  associa- 
tion of  plaintiff  as  herein  set  out,  M.  W.  Clay, 
a  promoter  of  said  plaintiff  company,  who 
was  then  engaged  in  inducing  parties  to  sub- 
scribe for  the  stock  of  plaintiff  corporation, 
falsely  and  fraudulently  represented  to  de- 
fendant that  said  plaintiff  company  was  the 
owner  of  mining  leases  on  1,600  acres  of  min- 
ing land,  in  Newton  county.  Mo.,  near  the 
towns  of  Dayton  and  Spurgeon,  Mo.,  and 
that  ore  had  been  developed  on  said  land, 
and  that  said  leases  were  for  a  period  of  10 
years,  and  at  a  royalty  of  8  per  cent  on  all 
ores  to  be  mined  from  said  land,  and  that 
said  leases  had  been  delivered  and  were  in 
the  hands  of  persons  to  be  conveyed  to  plaln- 
tifl  corporation.    And  defendant  avers  tbat 


said  representations  were  false  and  frauda- 
lent  that  said  leases  were  never  transferred 
to  any  one  to  bold  for  said  plaintiff  corpora- 
tion, neither  have  they  nor  any  of  them  ever 
been  transferred  to  said  corporation.  That 
by  reason  of  the  false  and  fraudulent  repre- 
sentations aforesaid  defendant  was  induced 
to  agree  to  trade  his  undivided  seven-twelfths 
interest  In  said  mining  lease  and  mill  for 
$10,000  fully  paid  up  and  nonassessable  stock 
of  the  plaintiff  corporation,  and  $1,500  in 
money,  to  be  paid  by  plaintiff  corporation 
to  defendant  and  in  furtherance  of  said 
arrangement  and  by  reason  of  the  false  aud 
fraudulent  representations  above  set  out  the 
defendant  was  induced  to  sign  the  articles 
of  association  of  plaintiff  corporation,  and 
in  no  other  manner,  and  for  no  other  purpose. 
That  the  said  plaintiff,  at  all  times,  refused 
to  comply  with  said  agreement  to  Issue  any 
stock  to  defendant  or  pay  defendant  any 
money.  And  tbat  no  stock  of  plaintiff  com- 
pany was  ever  issued  to  defendant  And  de- 
fendant alleges  that  no  property  or  money 
was  ever  paid  or  delivered  by  any  one  to  said 
corporation,  in  payment  for  the  capital  stock 
of  said  plaintiff  cori>oration,  or  for  any  part 
thereof,  and  defendant  having  fully  answered 
asks  Judgment  for  costs." 

The  answer  contained  two  other  pleas, 
one  of  which  was  withdrawn,  and  upon  the 
other  no  evidence  was  offered,  and  they  are 
therefore  omitted.  The  reply  was  a  general 
denial. 

The  plaintiff  to  sustain  the  cause  of  action. 
Introduced  in  evidence  the  following  articles 
of  association: 

"State  of  Missouri,  County  of  Jackson — ss. 

"Know  all  men  by  these  presents,  that  we 
whose  names  are  hereunto  subscribed,  do 
hereby  associate  ourselves  together  for  the 
purpose  of  forming  a  corporation  under  the 
provision  of  article  nine,  chapter  twelve  of 
the  Revised  Statutes  of  eighteen  hundred 
and  ninety-nine,  -and  for  tbat  purpose  do  here- 
by adopt  the  following  articles  of  association 
and  Incorporation,  to  wit : 

"First  The  name  of  the  corporation  shall 
be  The  Metropolitan  Lead  &  Zinc  Mining 
Company. 

"Second.  The  principal  office  of  this  cor- 
poration shall  be  located  at  Kansas  City,  in 
the  county    of  Jackson,    State  of  Missouri. 

"Thhrd.  The  capital  stock  of  said  cor- 
poration shall  be  one  hundred  thousand 
($100,000.00)  dollars,  divided  Into  one  thou- 
sand shares  (1,000)  of  the  par  value  of  one 
hundred  ($100.00)  each.  The  same  has 
been  bona  fide  subscribed  and  one-half  there- 
of actually  paid  up  in  lawful  money  of  the 
United  States,  and  is  in  custody  of  the  per- 
sons hereafter  named  as  the  first  Board  of 
Directors. 

"Fourth.  The  names  and  places  of  resi- 
dence of  the  several  shareholders  and  the 
number  of  shares  subscribed  by  each  are  as 
follows:    BUnw  Webster,  Joplin,  Missouri, 
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100  sharefl.  A.  M.  Earbart,  Kansas  Olty, 
Mo.,  300  Bbares.  M.  W.  Clay,  McBlbaney, 
Mo.,  900  shares.  V.  D.  Snyder,  Kansas  City, 
Mo..  50  shares.  Wm.  A.  Shoman,  Kansas 
City,  Mo.,  2S0  shares. 

"Fifth.  The  business  of  this  corporation 
sball  be  managed  by  a  board  of  directors, 
consisting  of  five  (5) ;  and  the  following 
named  povons,  to  wit:  W.  M.  Clay,  Elmer 
Webster,  V.  D.  Snyder,  A.  M.  Earbart,  Wm. 
A.  Shuman,  shall  constitute  the  said  board 
of  directors  for  the  first  year. 

"Sixth.  This  corporation  shall  continue  a 
body  corporate  for  the  period  of  fifty  years. 
"Serenth.  The  purposes  for  which  this 
corporation  is  formed  are  as  follcnrs:  To 
cany  on  and  conduct  a  general  mining  busl- 
ness,  such  as  procuring  lands  by  purcbase  or 
otherwise,  and  mineral  leases  thereon  to 
prospect  and  operate  the  same  for  mineral 
(nbstances  and  deposits,  to  sell,  convey,  or 
otherwise  dispose  of  the  same  by  deed,  mort- 
gage, lease,  bond  or  otherwise;  own  and 
operate  all  machinery  and  Improvements 
necessary  to  successfully  prosecute  and  carry 
on  said  business,  and  carry  on  a  general  real 
estate  business. 

"Witness  our  bands  and  seals  this  7th  day 
of  January,  1901. 

"Elmer  Webster. 

"A.  M.  Barhart 

•M.    W.    Clay. 

"V.  D.  Snyder. 

"Wm.  A.  Shuman." 

The  articles  were  duly  acknowledged  by 
the  defendant  on  tbe  3d  of  January,  1901, 
tod  by  tbe  other  parties  on  the  7th  of  Janu- 
ary, 1901,  and  on  tbe  same  day  were  duly  re- 
corded. The  plaintiff  then  Introduced  the 
certificate  of  the  Secretary  of  State  of  its 
Incorporation  thereon,  dated  January  8,  1901, 
duly  recorded  on  the  0th  of  January,  1901, 
and  rested  Its  case  Thereupon  the  defend- 
ant demurred  to  plalntlfTs  evidence,  his  de- 
murrer was  overruled,  and  the  defendant, 
over  the  objections  of  the  plalntlfT,  Introduced 
parol  evidence  to  sustain  his  defense.  The 
(acts  disclosed  by  this  evidence  are  substan- 
tially stated  in  tbe  brief  of  counsel  for  ap- 
pellant as  follows: 

"Defendant  is  and  was  a  hardware  mer- 
chant in  JopIIn,  Mo.  In  tbe  year  1000 
be  owned  an  undivided  seven-twelfths  in- 
terest in  a  first  lease  on  49  acres  of 
miniug  land  for  an  unexpired  term  of  four 
and  one-half  years  and  at  a  royalty  of  12% 
per  cent,  known  as  tbe  '49  lease,' and  was  also 
the  owner  of  a  seven-twelfths  interest  In  a 
60  ton  crushing  and  cleaning  mill  on  said 
lea.<e  and  that  his  Interest  in  the  lease  and 
mill  was  worth  |il8,000  to  $20,000.  He  had 
!!peot  about  $8,600  to  $8,600  in  developing  it, 
and  not  having  tbe  money  to  go  ahead  with  tbe 
development,  wanted  to  sell  his  property,  or 
cet  some  one  Interested  with  him.  In  the 
fall  of  1900,  M.  W.  Clay  was  in  the  real  estate 
tmslness  in  Kansas  City,  Mo.  He  went  to 
92S.W.r-a 


Joplln  frequently,  and  on  such  occasions  weot 
to  defendant's  store,  and  talked  to  him  about 
selling  bis  lease  and  mill.  In  December. 
1900,  Clay  dropped  into  defendant's  store  sev- 
eral times  and  during  these  visits  told  defend- 
ant that  he  and  others  had  organized  a  cor- 
poration, the  Metropolitan  Lead  &  Zinc  Min- 
ing Company,  and  that  this  corporation  would 
buy  his  property.  Clay  told  defendant  that 
this  corporation  had  leases  on  1,500  acres  of 
mining  land  In  Newton  county,  near  Spur- 
geon,  a  booming  mining  camp,  at  a  royalty 
of  8  per  cent,  a  very  low  royalty,  two  drill 
holes  In  ore  and  one  shaft  in  ore  on  this  land. 
Clay  also  stated  that  these  leases  were  In 
tbe  possession  of  one  Earbart  for  tbe  com- 
pany. Clay  proposed  to  defendant  that  this 
corporation  would  buy  his  seven-twelfths 
interest  In  bis  lease  and  his  seven-twelfths 
Interest  in  the  mill  and  would  pay  him  $1,600 
In  cash,  and  $10,000  in  full,  paid  up  and  non- 
assessable stock  of  this  corporation,  and  that 
tbe  company  would  send  down  $25,000  in 
cash  to  develop  the  lease.  Clay  also  said 
that  the  corporation  had  sold  stock  and  had 
this  amount  on  hand  to  develop  this  lease. 
That  on  account  of  these  statements  and  rep- 
resentations as  to  the  large  amount  of  min- 
ing land  leased  at  such  a  low  royalty,  near 
the  then-booming  mining  camp  of  Spurgeon, 
and  tbe  ore  developments  on  the  same,  de- 
fendant agreed  to  trade  his  seven-twelfths 
interest  in  said  lease  and  mill  for  said  paid- 
up  stock  and  money.  Clay  sent  corporation 
papers  down  for  defendant  Webster  to  sign 
to  carry  out  this  arrangement  and  defendant 
signed  them  to  consummate  this  trade  and 
for  no  other  purpose.  Defendant  testified 
that  he  knew  but  little  about  corporations, 
and  signed  the  papers  without  reading  them, 
relying  on  the  representations  of  Clay  that 
the  corporation  would  do  as  agreed. 

"Time  went  on  and  no  money  was  sent  down 
by  tbe  corporation  to  develop  the  property  or 
to  pay  defendant  for  his  interest  in  the  lease 
and  mill.  After  repeated  demands  for  the 
money  due  him  under  the  contract,  the  sec- 
retary and  general  manager,  Earbart,  notified 
defendant  that  the  representatives  of  the 
company  would  be  down  to  Joplln  to  see  de- 
fendant about  his  lease  on  the  29th  day  of 
January.  On  January  20th  Director  Snyder, 
Vice  President  Clay  and  Secretary  and  Oener- 
al  Manager  Earbart  went  to  Joplln,  and  then 
and  there  defendant  Webster  tendered  them 
his  lease  and  interest  in  tbe  mill,  and  de- 
manded his  $1,500,  as  per  agreement  These 
representatives  of  the  company  said  it  was 
a  good  property,  but  they  wanted  the  whole 
of  it  They  also  wanted  it  for  less  royalty 
and  for  a  longer  time.  Webster  Informed 
them  that  tbe  owner  of  the  land  would  give 
a  new  lease  for  a  royalty  of  10  per  cent  for 
a  period  of  10  years,  but  the  company  owning 
the  land  would  require  a  payment  of  $100  per 
month  rental,  whether  ore  was  produced  or 
not    Defendant    Webster    Informed    them 
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tbat  he  eonld  acquire  the  whole  lease  and 
make  this  change.  So  these  represeutatlves 
of  the  plaintiff  authorized  defendant  to  make 
this  change;  acquire  the  whole  propertr. 
surrender  the  old  lease  and  take  a  new  one  on 
the  terms  proposed,  and  they  agreed  that  the 
company  would  pay  him  for  such  new  lease 
and  the  mill  $6,500  additional  to  the  first  ar- 
rangement of  $1,S00,  making  $8,000  In  cash, 
and  $10,000  In  paid-up  and  nonassessable 
stock  of  said  corporation.  In  compliance 
with  this  agreement,  defendant  acquired  the 
other  five-twelfths  interest  In  the  lease  and 
mill,  surrendered  his  old  lease,  and  took  a 
new  lease  for  10  years  at  a  royalty  of  10  per 
cent,  with  an  arbitrary  rental  of  $100  per 
month  to  be  credited  on  royalty  if  ore  was 
produced,  but,  if  none  was  produced,  to  be 
paid  any  way,  tnd  paid  the  first  month's 
rental  himselt  He  notified  the  company 
what  he  had  done,  and  demanded  that  the  com- 
pany comply  with  its  agreement,  but  the  com- 
pany never  did,  it  never  paid  him  any  money 
or  delivered  him  any  stock  under  either 
agreement.  In  February  following  the  sign- 
ing of  the  corporation  papers,  defendant  was 
asked  to  participate  in  a  meeting  of  the  com- 
pany, but  refused  to  do  so,  anu  stated  that, 
until  the  company  complied  with  its  con- 
tract, he  did  not  consider  that  he  was  a  stock- 
holder. He  was  also  named  in  the  corpora- 
tion papers  as  director,  and  also  elected  treas- 
urer, but  refused  to  serve  In  either  capacity 
because  he  claimed  he  was  not  a  stockholder. 
After  this  be  learned  tbat  the  corporation 
bad  no  money;  that  the  members  of  the  com- 
pany relied  on  Snyder  selling  $25,000  treas- 
ury stock  at  par,  but  he  was  unable  to  dis- 
pose of  any.  He  also  learned  that  the  leases 
on  1,500  acres  of  land  In  Newton  county, 
near  Spurgeon,  had  never  been  turned  over 
to  the  corporation,  neither  had  they  ever  been 
delivered  to  any  one  for  the  coi^Mratlon.  He 
learned  that  Clay  and  the  other  members  of 
the  corporation  had  had  a  difficulty,  and 
that  Clay  was  to  retain  these  leases  and  not 
turn  them  over  to  the  corporation  at  all.  He 
also  learned  that  oo  one  had  paid  In  anything 
on  their  stock,  and  that  the  company  had 
neither  money  nor  property.  Under  the  first 
arrangement  defendant  was  to  receive  $1,500 
Individually  in  addition  to  the  stock,  but 
afterwards  Clay  and  Earhart  insisted  that 
this  money  be  used  to  develop  the  lease,  and 
defendant  agreed  to  it  Clay  and  Earhart 
also  Insisted  tbat  the  balance  of  the  $8,000, 
that  is  $6,600,  which  was  coming  to  defend- 
ant under  the  second  agreement,  be  also 
divided  among  members  of  the  company,  and 
defendant  agreed  tbat  all  over  the  actual  cost 
of  the  five-twelfths  interest  should  be  so 
divided. 

"In  answer  to  defendant's  demands  that  the 
company  pay  him  the  $8,000,  under  the  last 
agreement  the  members  of  the  company  ob- 
jected to  the  rental  <i;Iause.  Clay,  however, 
testified,  that  it  was  not  disputed  that  the 
company  had  no  real  objection  to  tbat  clause^ 


and  that  the  objection  was  only  urged  be- 
cause Snyder  could  sell  no  stock,  and  the 
company  could  raise  no  money  to  pay  de- 
fendant for  his  lease  and  mill,  and  that  the 
objection  was  only  an  excuse  which  the  com- 
pany put  forward  for  not  paying  defendant 
88  agreed.  The  company  not  being  able  to 
raise  any  money.  Clay  proposed  to  Snyder  to 
pay  in  $60  apiece  and  accept  the  lease  with 
the  rental  clause  in  It  but  Snyder  said  be 
did  not  want  to  put  any  money  into  it  until 
he  sold  some  treasury  stock.  Def^idant  now 
found  himself  in  this  predicament:  on  tbe 
faith  of  the  promises  of  ample  money  to  de- 
velop tbe  lease  he  had  surrendered  a  lease 
which  did  not  require  any  payment  except 
the  royalty  on  the  ore  actually  produced  and 
bad  taken  a  lease  which  required  a  payment 
of  $100  a  month,  whether  any  ore  was  pro- 
duced or  not  He  had  also  gone  on  at  the 
request  of  the  members  and  officers  of  plain- 
tiff company  and  incurred  considerable  ex- 
pense in  acquiring  the  whole  of  the  lease  and 
milL  He  now  found  himself  unable  to  either 
make  the  payments  or  dispose  of  his  lease, 
and  he  lost  bis  whole  investment  so  far  as 
the  lease  was  concerned." 

Tbe  plaintiff  offered  no  evidence  In  rebuttal, 
but  at  the  close  of  tbe  evidence  each  of  the 
parties  asked  for  a  peremptory  instruction 
j  in  his  favor,  which  being  refused,  the  issues 
I  were  submitted  to  the  Jury  on  instructions. 
I  which  need  not  be  set  out  as  no  point  is 
!  made  upon  them. 

j      The  Jury  returned  a  verdict  for  the  de- 
j  fendant,  and  in  due  time  plaintiff  filed  its 
■  motion  for  a  new  trial  as  follows:    "Comes 
I  now  the  plaintiff  and  moves  the  court  to 
I  set  aside  the  verdict  of  the  Jury  herein  and 
I  grant  it  a  new  trial  In  this  cause  for  the  fol- 
;  lowing  reasons,  to  wit:     (1)  The  court  erred 
;  in  admitting  Incompetent  and  Improper  testl- 
I  mony  on  the  part  of  the  defendant  and  erred 
1  in  refusing  to  admit  competent  and  proper 
j  evidence  on  the  part  of  the  plaintiff.     (2) 
The  court  erred  in  refusing  proper  and  l^al 
instructions  offered  by  tbe  plaintiff,  and  er- 
red In  giving  improper  and  Illegal  instruc- 
tions   on    the    behalf    of    tbe    defendant 
and   on   the  court's   own   motion,    to    wit; 
all    tbe    Instructions    given    for    defendant 
as  aioresald.     (8)  The  verdict  of  the  jury 
is  contrary  to  the  weight  and  preponderance 
of  the  evidence,  and  all  evidence;  contrary 
to  the  law,  and  Instructions  given  by   tbe 
court;  that  said  verdict  was  the  result  of 
prejudice  by  the  Jury  and  Improper  remarks 
and  conduct  on  the  part  of  tbe  defendant's 
attorneys  in  tbe  trial  of  said  case,  and  is 
without  any  evidence  to  support  It     (4)  On 
the  entire  evidence  and  pleadings  the   ver- 
dict should  have  been  for  the  plalntlflf,  and 
the  court  should  have  so  directed  tbe  Jury. 
Wherefore  plaintiff  prays  tbat  said  verdict 
be  set  aside  and  it  have  a  new  trial  herein." 
The  court  sustained  the  motion,  without 
q>ecifying  tbe  grounds  upon  which  the  new 
trial  was  granted,  aa  required  by   statute 
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(Rev.  8t  1899,  {  801) ;  and  tbe  defendant  ap- 
pealed. 

Altboogh  tbe  order  of  the  court  did  not 
specify  tbe  grounds  upon  which  new  trial 
was  granted,  the  order  will  be  sustained  if, 
OD  any  (ronnds  set  forth  In  the  motion.  It 
ought  to  bave  been  sustained.  Hewitt  t. 
Steele,  118  Mo.  463.  24  S.  W.  440;  Bank  t. 
Wood,  124  Ma  72,  27  S.  W.  554 ;  Krels  v.  Mo. 
Pac:  By.  Co.,  148  Mo.  333,  49  S.  W.  877. 
And  for  tbe  plaintiff,  It  18  contended  that 
the  order  ooght  to  be  sustained  on  the  ground 
that  tbe  coort  committed  error  in  admitting 
defendant's  parol  evidence.  It  is  urged  that 
this  was  error,  because  such  evidence  tended 
to  contradict  tbe  written  contract  of  sub- 
^scrlptlon — meaning,  of  course,  defendant's  c<m- 
tract  of  subscription  manifested  by  tbe  ar- 
ticles of  association.  Tbls  oontoitlon  la 
based  upon  an  entire  misconception  of  tbe 
nature  of  tbe  defense  set  up  In  tbe  answer 
and  of  tbe  purpose  of  the  evidence  introduced 
In  support  of  it  Tbe  defendant,  in  bis  an- 
snrer,  admitted  signing  the  articles  of  as- 
sedation,  did  not  seek  to  change  or  alter 
tbe  same  In  any  part,  and  did  not  Introduce 
my  evidence  contradicting  any  of  Its  con- 
tractual terms.  His  defense  was  that  the 
articles  of  association  was  a  fraud  and  that 
his  signature  thereto  was  obtained  by  fraud, 
and  the  evidence  which  be  introduced  was  for 
the  purposes  of  proving  tbe  fraod.  Tbe  rule 
that  a  written  contract  cannot  be  contradicted 
or  modifled  by  parol  evidence  has  never  been 
held  to  preclude  parol  evidence  tending  to 
prove  that  tbe  instrument  Itself  was  a  fraud 
or  tliat  tbe  signature  of  a  party  thereto  was 
Iirocnred  by  fraud,  and  nothing  to  that  effect 
can  be  foimd  In  tbe  autborltles  cited  In  sup- 
port of  this  contention,  or  elsewhere.  "Con- 
tracts to  take  stock  in  a  corporation  stand 
npon  the  same  footing  as  all  other  conven- 
tional «>bUgattons.  If  induoed  by  fraud  they 
create  no  obligation  and  tbe  injured  party 
baa  a  right  to  have  tbem  abrogated."  2 
Thompson  on  Corporations,  par.  1362.  -This 
contention  based  on  tbe  first  ground  stated 
in  tbe  motion  for  new  trial  is,  therefore,  un- 
tenable, and  is  the  only  ground  specifically 
pointed  out  by  counsel  for  plaintiff  on  which 
it  Is  claimed  the  motion  for  a  new  trial  ought 
to  liave  been  sustained,  but  there  Is  another 
eionnd  in  the  motion  upon  which  It  may  bave 
beoi  sustained,  I.  e.,  that  tbe  verdict  is  against 
the  weight  of  the  evidence;  and  as  this  was 
ttie  first  trial  of  tbe  case  it  was  within  tbe 
discretion  of  tbe  court  to  grant  a  new  trial 
on  that  ground — a  discretion  that  this  court 
^lU  not  interfere  with,  unless  upon  tbe  un- 
disputed facta  in  tbe  case  no  verdict  for  the 
plaintiff  wotild  ever  be  allowed  to  stand.  Ot- 
tomeyer  v.  Prltchett,  178  Mo.  160,  77  S.  W. 
62;  Warner  v.  Railroad,  178  Mo.  125,  77 
8.  W.  67;  Hemdon  v.  Lewis,  175  Mo.  116,  74 
8.  W.  97a 

la  tbla  such  a  case?  We  think  it  is.  It 
appears  from  tbe  undisputed  evidence  in  tbe 
that  tbe  plaintiff  Is  a  mere  paper  cor* 


poratlon;  that  those  who  subscribed  to  the 
articles  of  association  never,  in  fact,  paid  any 
money  or  turned  over  any  property  of  value 
to  tbe  corpora'tlon ;  that  it  has  not  now  and 
never  bad  any  capital  whatever  either  In 
money  or  property,  and  that  it  never  carried 
on  tbe  business  for  which  it  was  incorporated 
or  attempted  to  do  so,  and  hence  has  no 
creditors  whose  rights  need  be  considered. 
Can  such  a  sham  corporation,  in  itself  a  fraud 
and  an  abortion,  bave  any  standing  In  court 
to  enforce  an  obligation  to  pay  for  its  ficti- 
tious stock  based  upon  no  capital  whatever? 
No  authorities  can  be  cited  answering  tbls 
question,  for,  so  far  as  we  have  been  able 
to  discover,  tbls  is  tbe  first  Instance  In  which 
such  an  attempt  was  ever  made,  and  long 
may  It  be  the  last,  fi>r  tbe  courts  of  this 
country  will  never  lend  their  assistance  to 
the  maintenance  of  such  a  fraud,  and  that  is 
a  sufSclent  answer  to  tbe  question.  Hence  a 
verdict  against  the  defendant  who  was  in- 
duced to  sign  tbe  articles  of  association  of 
this  sham  corporation  by  fraudulent  repre- 
sentations, and  thereafter  never  participated 
in  its  organization  or  operations,  if  any  it 
had  could  never  be  sustained. 

Therefore  tbe  order  of  the  circuit  court 
Betting  aside  the  verdict  was  error,  for  which 
the  same  will  be  reversed,  and  the  cause  re- 
manded with  directions  to  the  circuit  court 
to  enter  Judgment  for  tbe  defendant  on  tbe 
verdict    All  concur. 


WALKER  V.  WABASH  E.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22,  1906.) 

1.  RaILBOADS — ACCIOENT    AT    CBOssino — ^Dis- 
COVEBED  PEBIL— EVIDBNCE — StTFFICIBMCT. 

In  an  action  against  a  railroad  company 
for  death  caused  by  a  ooUision  at  a  road 
crossing,  evidence  held  Insnfficient  to  reqnire 
submission  to  the  Jury  of  the  question  whetlter 
defendant's  servants  conid  have  stopped  the 
train  in  time  to  have  avoided  the  accident  after 
discovering  the  peril  of  deceased. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  41, 
Cent  Dig.  Baih-oads,  |  1165.1 

2.  Revovai.  or  Causes — Pboceediiios  afteb 
Reuand. 

Where  a  case  has,  on  defendant's  petition, 
been  transferred  to  a  federal  court  and  re- 
manded by  it  to  the  state  court  the  acceptance 
of  jurisdiction  by  the  latter  does  not  deprive 
the  defendant  of  any  of  its  constitutional  rights. 

3.  Rahaoads  —  Cbobsino  Accident  —  Stat- 
T7T0BT  SioNALS—EviDKNCB— Rebuttal. 

Under  Rev.  St  1899,  l  1102,  providing 
that  crossing  sigrnals  shall  be  given  by  rail- 
road trains  80  rods  from  the  crossing,  it  is 
proper,  in  an  action  against  a  railroad  company 
for  death  canaed  by  a  crossing  accident  to 
show,  in  rebuttal  of  evidence  that  the  proper 
signals  were  given  at  the  whistling  post,  that 
the  post  was  nearly  160  rods  and  not  80  rods 
from  the  crossing. 

4.  Afpbai.— Pi.KADino— BxcKPnons. 

Where  defendant  answers  over  after  a  mo- 
tion to  strilie  out  an  unu'iided  petition  for  depar- 
ture, and,  on  appeal,  does  not  show  that  the  mo- 
tion was  overruled  and  an  exception  talsen, 
the  objection,  not  only  to  the  amended  petition 
but  to  a  reply  referring  to  th«  matter  in  the 
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•mended  petition  claimed  to  constltate  a  de- 
parture, is  waived. 

S.  PlXADIKG  —  RepLT  —  GOHSTBUCnon  AHD 

BllTECT.  ' 

Where  an  amended  petition  haa  been  filed 
and  an  objection  to  it  on  the  tround  that  it 
la  a  departure  from  the  original  i>etition  Iiad 
beui  waived  by  pleading  over,  a  reply  which 
Is  pertinent  to  the  amended  petition  ia  not  pbjec- 
tionable  on  the  ground  that  it  In  effect  amends 
the  original  petition. 

&  LnnTATioN    OF   Actions  —  Ajcknduxnt — 
New  Caum  of  Actior. 

The  iMtition  in  an  action  by  a  father 
against  a  railroad  company  for  the  killing 
of  plaintiff's  minor  son  in  a  crossing  accident 
stated  the  boy's  age,  the  circumstances  of 
the  accident,  and  alleged  that  deceased's  mother 
had  been  dead  many  years.  The  boy's  given 
name,  which  was  Charles,  was,  however,  errone- 
ously stated  to  be  Elbert,  which  was  the  name 
of  plaintilra  stepson,  who  was  involved  in 
the  same  accident,  bat  was  not  injured.  Held, 
that  under  Rev.  St  1899,  fS  657,  658,  672, 
676,  and  865,  requiring  liberality  in  the  al- 
lowance of  amendments,  an  amended,  petition 
correctly  stating  the  name  of  the  deceased  boy 
should  not,  for  the  purpose  of  determining 
whether  the  action  was  barred  by  the  one-year 
statute  of  limitations,  be  regarded  aa  aetting 
np  a  new  cause  of  action. 
7.  Appkal— Rbvibw— Theobt  of  Tbial. 

A  caae  will  be  considered  on  appeal  on  the 
same  theory  on  whidi  it  was  tried. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {{  3402-3434.] 

&  BAII.BOADS  —  CaOSSINa  ACCIDKRT  —  CoN- 

TBIBirrOBY  Neolioence. 

A  boy  conceded  to  be  sui  Juris  and  hav- 
ing good  eyesight  and  hearing  approached  a 
railroad  crossing  at  a  point  where  the  track 
was  visible  for  several  hundred  feet  and  stopped 
his  team  about  50  feet  from  the  track  to  look 
and  listen.  Thereafter  he  proceeded  towards 
the  track  with  the  team  at  a  slow  walk,  and, 
though  he  had  been  previously  warned  by  his 
father  that  it  was  about  train  time  and  also 
had  personal  knowledge  that  this  was  true, 
as  well  as  of  the  direction  from  which  the 
train  would  approach,  did  not  again  look  in 
that  direction  until  he  had  driven  upon  the 
track,  where  he  was  struck  by  a  train  run- 
ning about  60  miles  an  hour  and  killed.  Held, 
that  he  was  guilty  of  contributory  negligence, 
aa  a  matter  of  law. 

[EM.  Note. — For  cases  in  point,  see  vol.  41« 
Cent  Dig.  Railroads,  S  1033.] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  A  Hockaday,  Judge. 

Action  by  R.  M.  Walker  against  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Geo.  S.  Grover,  for  appellant  Willard  P. 
Cave  and  Aubrey  B.  Hammett  for  respondent 

LAMM,  J.  Walker,  as  surviving  parent 
of  a  minor  son,  Charles  Li.  Walker,  the  issue 
of  a  first  marriage,  seeks  to  recover  of  re- 
spondent on  an  amended  petition  $5,000,  dam- 
ages for  negligently  killing  his  said  child 
at  a  public  road  crossing  on  May  1,  1901,  in 
Randolph  county.  A  r6simi6  of  ttie  aban- 
doned petition,  as  well  as  the  trial  plead- 
ings, will  aid  In  getting  at  some  of  the  ques- 
tions presented  here. 

Some  time  In  1902,  plaintiff  sued  for 
the  death  of  a  son  named  Blb^t  Walker. 


Steps  were  taken  by  defendant  to  remove  this 
cause  to  the  United  States  Circuit  Court. 
When  lodged  there,  it  was  by  that  court  (for 
reasons  not  shown  to  this  court)  remanded 
to  the  state  court  After  being  so  remanded 
and  on  May  5,  1903,  two  years  and  four 
days  after  the  cause  of  action  accrued,  plain- 
tiff filed  an  amended  petition,  in  wlilcb  be 
sued  for  the  death  of  a  son  named  Charles  L. 
Walker.  The  first  petition  contained  a 
general  averment  of  negligence,  with  the 
additional  allegation  that  the  death  of  Klbert 
Walker  was  caused  by  the  negligent  omission 
of  the  statutory  crossing  signals.  The  second 
petition  omitted  the  general  charge  of  negli- 
gence, but  counted  on  the  negligent  omission 
of  the  crossing  signals,  and  made  the  addi- 
tional charge  that  defendant's  servants,  run- 
ning the  locomotive  and  train,  saw  ttie  peril 
of  said  Charles  L.  Walker  at  the  crossing, 
or  could  have  seen  his  peril  by  u?lnjt 
ordinary  care,  and  could  have  prevented 
the  death  of  the  boy  by  using  ordinary 
care  after  such  discovery.  Defendant  as- 
sailed this  petition  by  a  motion  to  strike 
out,  framed  on  the  theory  that  there  was 
a  departure  from  the  wlglnal  cause  of  action 
and  not  an  amendment,  and  on  the  theory 
that  the  alleged  new  cause  of  action  was  barred 
by. the  one-year  statute  of  limitations.  Rev. 
St  1899,  f  2868.  What  disposition  was  made 
of  this  motion  the  record  does  not  show,  but 
we  assume  it  was  overruled,  though  neither 
that  fact  is  shown,  nor  is  exception  noted. 
Be  that  one  way  or  the  other,  on  the  next 
day  defendant  answered  by  a  general  denial, 
and  by  pleading  Ihe  original  petition  count- 
ing on  the  death  of  "Elbert  Walker,"  fol- 
lowed by  the  averment  that  plaintiff  never 
had  a  son  named  Elbert  Walker,  and  another 
showing  that  the  amended  petition  was  filed 
on  the  5th  of  May,  1903,  and  that  the  cause 
of  action  therein  stated  was  barred  by  the 
express  terms  of  section  2868,  Rev.  St.  Mo. 
1899,  and  is  a  departure  from  the  original 
petition.  The  answer  further  set  up  the 
contributory  negligence  of  Charles  Li  Walker 
in  that  he  drove  upon  defendant's  track  at 
the  public  crossing  without  looking  or  listen- 
ing, when  by  looking  be  could  have  seen  and 
by  listening  he  could  have  heard  the  approach 
of  defendant's  train  in  time  to  have  remained 
away  from  the  track  in  a  place  of  safety. 
Averring,  furthermore,  that  plaintiff  by 
negligently  permitting  his  son  to  drive  upon 
the  track  in  that  way  had  caused  bis  death. 
Pleading,  also,  that  it  is  a  citizen  of  Ohio, 
while  plaintiff  is  a  citizen  of  Missouri,  and 
that  the  action  of  the  federal  court  in  re- 
fusing to  hold  Jurisdiction  of  the  cause  had 
denied  the  defendant  the  privilege,  right,  and 
immunity  claimed  by  it  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  vio- 
lated the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  and  violated  section 
SO,  article  2,  of  the  Constitution  of  tue  State 
of  Missouri.  By  reply,  plaintiff  denied  all 
the  allegations  of  new  matter  contained  la 
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the  answer,  and,  by  way  of  (nrtber  reply« 
•verred  that  "by  an  error  of  tJie  scrlveaier" 
tbe  name  of  Elbert  Walker,  as  the  name  of 
the  minor  son  killed,  was  Inserted  In  tbe 
original  petition,  while  In  truth  and  In  fact 
tbe  true  name  was  Charles  L.  Walker,  and 
that  Elbert  Walker  and  Charles  L.  Walker 
are,  and  were  intended  to  be,  one  and  the 
same  person,  and  that  person's  name  was 
Charles  L.  Walker.  Thereupon  defendant 
assailed  tbe  new  matter  pleaded  in  tbe  reply 
by  a  motion  to  strike  out  (1)  because  It  was 
a  departure  from  the  cause  of  action  in  the 
original  petition;  (2)  because  the  new  matter 
constituted  an  amendment  to  tbe  original 
petition  not  permitted  in  a  reply;  and  (8) 
because  the  new  matter  is  barred  by  section 
286S,  supra.  This  motion  was  overruled,  and 
defendant  duly  saved  Its  exceptions. 

On  the  heels  of  the  above  ruling  a  trial 
was  bad  to  a  Jury,  and  thereat  the  following 
facts  were  uncovered:  Walker's  present 
wife  was  a  widow  Peak,  who,  with  herself, 
brought  as  a  further  contribution  to  Walker's 
family  a  minor  son  named  Elbert  Peak.  It 
is  asserted  in  appellant's  brief  that  this  lad 
was  known  as  Elbert  Walker,  but  we  find 
no  evldoice  to  sustain  such  contention,  and 
it  may  t>e  dismissed  as  a  mere  plausible  con- 
jecture. The  Walker  family  lived  In  tbe 
neighborhood  of  a  coal  mine  adjacent  to  tbe 
main  track  of  defendant's  railroad  In  Ran- 
dolph ooimty,  at  a  point  between  Huntsvllle 
and  Moberly,  which  track,  barring  a  slight 
carve,  at  the  place  in  hand  runs  In  the 
general  direction  of  east  and  west  The  two 
boys,  Charles  and  Elbert,  with  their  father 
piled  tbe  avocation  of  hauling  timber  to  said 
mine.  The  team  used,  being  old  and  thin, 
was  correspondingly  gentle,  slow,  and  safe. 
The  wagon  used  was  without  a  bed,  was 
eqnipped  with  a  frame  for  timbering  pur- 
poses and  with  a  platform  for  carrying  tools, 
and,  when  unloaded,  those  riding  thereon 
rode  on  its  forward  bolster.  The  public 
wagon  road  runs  east  and  west  south  of, 
parallel  with,  and  adjacent  to,  tbe  railroad, 
and,  at  some  distance  west  of  siiid  mine, 
turns  north,  and  thence,  between  wing-fences 
leading  to  cattle  guards,  with  a  slight  slope 
up  for  50  feet  after  the  turn,  approaches  and 
crosses  the  track.  This  crossing  is  tbe  locus 
In  quo.  The  railroad  approaches  it  from 
tbe  east  on  a  slight  curve.  At  some  distance 
east  there  Is  a  cut,  and  from  where  tbe  rail- 
road leaves  the  cut  it  runs  on  a  slight  fill 
up  to  and  over  the  crossing.  TaKing  into 
consideration  the  curve,  cut,  fill,  the  lay  of 
tbe  land,  the  wing-fences,  etc.,  described  In 
the  record.  It  seems  to  be  substantially  estab- 
lished that,  for  several  hundred  feet  up  the 
track,  one  situated  as  these  boys  would  be, 
wbra  at  tbe  corner  made  by  said  wagon 
road's  turning  on  the  right  of  way,  could  see 
a  locomotive  and  train  of  cars  approaching 
from  the  east.  Such  locomotive  and  train 
would  be  visible  for  a  greater  distance, 
gradually  increasing,  after  the  occupants  of 


such  wagon  would  leave  said  corner  and  v^ 
proacb  the  track  proper,  say,  to  a  thousand 
feet  or  more.  The  curve  being  to  tbe  south, 
the  situation  was  such  that  on  engineer  on 
a  west-bound  train,  sitting  on  the  north  oi 
right  Iiand  side  of  the  locomotive  cab,  would 
have  his  vision  intercepted  by  the  boiler, 
smokestack,  and  other  locomotive  appurte- 
nances, so  that  he  could  see  any  one  on  tbe 
dirt  road,  who  was  Immediately  approaching 
this  crossing  from  the  south,  for  only  a  short 
distance  of  track,  say  three  or  four  hundred 
feet,  before  the  locomotive  reached  the  cross- 
ing. In  this  condition  of  things,  and  on  the 
1st  day  of  May,  1901,  appellant's  west-bound 
passenger  train,  on  usual  schedule  time  (as 
we  understand  the  record)  approached  this 
crossing  In  broad  daylight,  running  about 
a  mile  a  minute.  At  that  same  time  Charles 
L.  Walker  and  Elbert  Peak  were  wending 
their  way  to  this  crossing.  They  had  driven 
said  team  and  an  empty  wagon  from  said 
mine  west  along  said  public  road  to  said 
comer  and  there  stopped,  as  will  presently 
appear.  Tbe  boys  were  riding  on  the  front 
bolster  with  their  feet  dangling  close  to  the 
doubletree,  Charles  L.  Walker  driving. 
They,  with  their  father,  had  delivered  a 
load  of  timber  props  at  tbe  mine,  and  their 
father  bad  lingered  behind  to  get  a  receipt 
for  the  delivery.  He  bad  warned  tbe  boys 
to  this  effect:  "It's  pretty  near  train  time, 
boys.  Notice  for  the  train  and  be  careful 
and  stop  at  the  crossing."  Elbert  was  12 
years  old.  Charles  was  14  years  of  age,  and, 
in  the  words  of  tbe  record,  "was  in  the  habit 
of  driving  the  team,  was  a  quick,  active, 
bright  boy,  and  could  see  and  bear  well." 
Both  of  the  boys  were  allowed  to  drive,  and 
were  used  to  driving  the  team  over  the 
crossing  for  a  time  estimated  at  two  or  three 
years  in  the  business  of  timber  hauling.  Tbe 
evidence  is  uncontradicted,  also,  that  in 
addition  to  tbe  warning  of  the  father,  they 
knew  of  their  <>wn  accord  and  were  conscious 
of  the  fact  at  tbe  time  that  the  train  was 
attout  due.  After  stopping  at  the  corner, 
they  went  their  way  and  at  tlie  crossing  a 
collision  occurred.  Tlie  locomotive  strudc 
the  hind  wheel  of,  and  demolished,  the  wagon. 
Elbert,  toesed  to  one  side,  Jumped  up  and 
ran  after  the  team,  but  Charles,  was  thrown 
into  the  air,  was  caught  on  the  cow-catcber  as 
be  fell,  and  was  found  mangled  and  dead 
thereon  when  the  train  arrived  at  Hunts- 
vllle, some  two  miles  away.  The  fireman  had 
been  feeding  bis  fire.  When  be  resumea  hii 
seat  the  train  was  nearing  the  crossing  and 
he  saw,  what  the  engineer  could  not  see  at 
that  time,  to  wit,  the  boys  turning  the  comet, 
looking  the  other  way,  and  evidently  intend- 
ing to  cross  the  track.  He  warned  tbe  engi- 
neer, who  at  once,  be  says,  put  on  the  full 
force  of  tbe  air  to  stop,  and  thereupon  also 
gave  alarm  signals.  The  engine  was  not 
reversed.  Tbe  evidence  shows  that,  at  that 
going  rate,  the  bard  and  full  application  of 
the  air  was  the  best  means  at  hand,  consldeiv 
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Ing  the  safety  of  the  passengers,  to  stop  the 
train.  At  least  there  was  ao  evidence  con^ 
tradicting  the  testimony  of  the  engineer  to 
the  efTect  that  he  employed  the  best  and 
safest  means.  To  stop  a  train  going  as  this 
one  on  that  track,  under  the  evidence  pre- 
sented to  us  In  this  cause,  would  talce  from 
1,000  to  1,700  feet,  and  the  evidence  all  points 
to  the  fact  that  the  engine  was  much  closer 
to  the  crossing  than  that  when  it  was  dis- 
covered that  the  boys  were  bent  on  crossing 
the  track.  There  was  evidence  pro  and  con 
as  to  whether  the  speed  of  the  train  Black- 
ened, but.  In  view  of  the  way  the  case  was 
put  to  the  Jury  by  plaintlfT,  as  will  presently 
be  seen,  it  becomes  immaterial,  and  need  not 
be  further  referred  to.  When  the  collision 
occurred,  the  dust  of  the  train  somewhat 
obscured  the  vision.  The  flreman  and  engi- 
neer were  satisfied  they  saw  both  boys  es- 
cape, and  hence  proceeded  on  their  way  to 
HuntsvlUe,  where,  as  said,  Charles  L.  Walk- 
er's body  was  found  prone  upon  the  cow- 
catcher. There  was  substantial  evidence  that 
neither  the  bell  was  rung  or  the  whistle  blown 
as  required  by  statute,  and,  per  contra,  there 
was  strong  countervailing  proof  on  that  Issue 
of  fact  All  witnesses  agree  that  alarm  sig- 
nals were  given,  but  they  were  of  no  avail 
considering  speed  and  distance. 

It  seems  at  this  crossing  there  Is  a 
hamlet  or  collection  of  occupied  dwellings, 
and  that  a  number  of  persons  saw  the  ac- 
cident who,  together  with  Elbert  Peak,  testi- 
fied for  plaintiff.  Several  witnesses  say, 
with  IndeflnitenesB  as  to  the  exact  location, 
that  the  boys  at  a  certain  time  stopped, 
stood  up  and  looked  In  both  directions.  To 
sum  up  on  this  point,  we  take  It,  the  testimo- 
ny shows  this  stop  was  made  at  the  comer 
where  the  public  road  turns  on  to  the  right  of 
way — that  Is  to  say,  BO  feet  from  the  rail- 
road. Apposite  to  the  fact  just  pronounced, 
the  boy,  Elbert  Peak,  testified  in  chief  as 
follows:  "As  we  came  down  there  we  turned 
south  (north?)  and  stopped  at  the  comer 
and  got  up  and  listened  for  the  train,  but 
we  did  not  see  or  hear  It  though  we  looked 
both  ways;  not  seeing  the  train  or  hearing 
It  we  started  to  cross,  and  Just  as  we  got 
the  horses  on  the  track  we  saw  the  train 
coming  •  •  •  we  stopped  at  the  comer 
of  the  crossing  before  we  went  up  there;  at 
the  comer  of  the  fence  as  we  got  on  the  right 
of  way."  Again,  on  cross-examination,  he 
said:  "We  drove  up  towards  the  railroad 
and  we  were  going  at  a  walk,  walking  slow; 
were  down  at  comer  when  we  stopped, 
looked,  and  listened."  We  think,  further- 
more, the  evid^ice  shows  that  neither  of  the 
boys  looked  to  the  east  after  that  stop  un- 
till  they  were,  to  all  intents  and  purposes,  on 
the  track  and  in  Imminent  danger.  This 
sufficiently  appears  from  the  following:  El- 
bert Peak,  referring  to  persons  they  saw  at 
the  time  of  the  stop  and  afterwards,  testi- 
fies this  way:  "Did  not  see  anybody  else 
there;  saw  boys  on  right  of  way  towards 


HuntsvlUe  [1.  e.,  west];  didn't  know  who  they 
were;  didn't  notice  to  see  what  they  were 
doing — ^whether  they  were  standing  still  or 
walking;  was  looking  over  that  way  where 
they  were  part  of  the  time,  after  I  stopped, 
looked,  and  listened  before  going  on  the 
trade ;  train  was  right  on  us  when  I  first 
saw  it  no  farther  than  across  this  room; 

*  *  *  we  stopped  at  turn  and  looked  for 
the  train  and  listened  and  could  not  see  or 
hear  anything  of  It  and  we  drove  up;  the 
team  was  a  slow  one  and  we  could  hardly 
get  them  to  go,  and  he  whipped  them  up. 
but  by  that  time  the  train  was  right  on  us, 
but  we  did  not  stop  to  look  or  listen,  neither 
of  us;  we  stopped  after  we  passed  Mr.  Riley, 
and  drove  up  there  without  looking  any 
more."  It  apiiears  further  from  plaintiff's 
witnesses  that  two  boys,  Kaufmann  and  Floll, 
had  been  fishing  and  were  west  of  the  cross- 
ing, say  100  yards  or  so,  coming  east  on  the 
railroad  track  or  right  of  way.  As  there  Is 
no  evidence  showing  any  other  persons  ex- 
cept these  two  boys  west  of  the  crossing,  we 
Infer  they  are  the  boys  referred  to  by  Elbert 
Peak  as  being  on  the  right  of  way  towards 
HuntsvlUe.  Kaufmann  says,  testifying  for 
plaintiff:  "When  I  first  saw  the  boys  [1.  e., 
Elbert  Peak  and  Charles  L.  Walker]  they 
were  on  the  crossing,  pretty  near  at  It;  the 
horses  were  going  pretty  slow.  When  I  first 
saw  them  they  were  looking  towards  us.  I 
had  some  fish  with  me  In  a  bucket  When 
the  engine  got  close  to  them  one  of  the  boys 
looked  around  and  saw  It  and  Jumped  back 
and  started  to  run  for  the  hind  end  of  tbe 
wagon,  and  the  train  hit  them;  he  did  not 
look  around  until  the  engine  was  at  him; 
from  the  time  I  first  saw  them  tmtil  tbe  boy 
Jumped  up  they  were  looking  down  in  the 
direction  of  me."  Floll  was  also  produced 
by  plaintiff  and  corroborated  Kaufmann,  and 
further  testified  as  follows:  "When  we  first 
noticed  the  boys  they  were  in  the  wagon 
going  towards  the  railroad;  the  horses'  heads 
were  about  on  the  south  rail — ^to  the  south 
rail,  at  the  time  I  first  saw  them;  the  boys 
were  looking  at  us;  when  they  got  up  to 
the  railroad  they  looked  the  other  way  and 
saw  the  train  coming;  at  that  time  they  were 
Just  going  upon  the  track;  •  •  •  the 
horses  were  on  the  track  before  the  boys 
looked  around  and  saw  the  engine ;  they  were 
across  the  track;  the  wagon  was  in  the 
middle  of  the  track  when  they  looked  around; 
when  we  first  saw  them  they  were  on  the 
railroad;  they  were  looking  towards  us  first, 
and  when  they  got  on  the  railroad,  when 
about  the  middle  of  the  wagon  got  there, 
they    looked    and    saw    the    engine    coming, 

•  •  •  the  horses  were  over  the  track  when 
they  looked;  the  horses'  heads  were  about 
to  the  track  when  I  first  noticed  them;  at 
that  time  the  boys  were  looking  at  us." 

Plaintiff  offered  himself  as  a  witness  and 

testified  to  the  following  things.  Inter  alia: 

I  "The  name  of  the  boy  killed  was  Charles  L. 

I  Walker,  and  not  Elbert  Walker."    On  the 
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question  as  to  how  the  name  Elbert  Walker 
got  Into  the  original  petition,  the  only  ex- 
planatory testimony  adduced  came  from  him, 
and  is  aa  follows:    "I  could  not  tell  you  Just 
how  that  name  got  in  there,  but  it  is  wrong; 
Jost  one  boy  was  killed;  I  never  had  a  boy 
named  EHbert  Walker."    The  engineer  having 
testified  for  defendant  that  he  gave  the  usual 
statutory  crossing  signals   at  the   whistling 
post  east  of  the  crossing,  the  plaintiff  was 
allowed  in  rebuttal  to  show  that  the  whist-, 
ling  post  In  question  was  not  80  rods  from 
the  crossing,  but,  to  the  contrary,  was  near- 
ly half  a  mile  therefrom.    To  the  offer  of 
this  testimony  the  defendant  lodged  the  fol- 
k)wlng  objections:    (1)  As  not  being  In  re- 
buttal;   (2)  because  there  is  nothing  in  the 
pleadings  to  Indicate  that  it  is  a  ground  on 
which  to  base  their  charge  of  negligence  in 
the  petition  that  the  defendant's  train  failed 
to  whistle  at  tlie  proper  distance  from  the 
crossing;  (3)  that  no  charge  is  made  in  the 
petition  filed  in  this  case  about  the  whistling 
post  not  being  at  the  proper  distance  from 
the  crossing;  and  (4)  because  the  statutes  of 
the  state   of   Missouri    do   not   require   the 
wbistUng  post  to  be  located  at  any  special 
point,  and  for  that  reason  this  testimony  Is 
iDcompetent,     immaterial,     and     Irrelevant 
These  objections  were  overruled,  and  excep- 
tions saved.    Objections  were  made  by  de- 
fendant  to   other   testimony,    but   they    are 
without  noticeable  merit,  In  our  opinion,  hence 
snch  testimony  and  objections  will  be  passed 
by.    In  sur-rebuttal,  defendant  offered  to  show 
what  tlie  rule  of   defendant  company   was- 
In  r^ard   to   wliistling    for    a   road   cross- 
ing.   This  evidence  was  objected  to  by  plain- 
tiff "aa  not  being  matter  In  rebuttal,  and 
also  as  calling  for  a  matter  fixed  by  the 
•tatntes,"   and   was  by  the  court  excluded 
on  the  theory  that  the  case  would  not  be  re- 
opened  without   the   consent  of  the  other 
party,  who  would  not  consent    At  the  close 
of  plaintUTs   case,   defendant   interposed   a 
demurrer  to  the  evidence,  which  demurrer 
was  disallowed,   and  exceptions  saved.    At 
the  close  of  the  whole  case,  the  defendant 
asked  a  peremptory  instruction  to  the  effect 
that  the  plaintiff  was  not  entitled  to  recover 
aader  the  pleadings  and  the  evidence.    This 
Instruction  was  refused  and  exceptions  saved. 
Six  instructions  were  given  for  plaintiff. 
Four  of  them    were   instructions    severally 
defining  'preponderance  of  evidence,"  direct- 
ing the  amount  of  the  verdict,  if  a  finding 
was  made  for  plaintiff,   and  directing  the 
forms  to  be  employed.    They  seem  in  good 
form,  and  need  not  be  noticed.    Instructions 
1  and  2  are  set  fortti,  partly  to  show  the 
theory  of  plaintiff  t>elow,  and  are  as  follows: 
"(1)  If  tlie  Jury  believe  from  the  evidence 
In  this  cause  that  on  the  1st  day  of  May, 
1901,  the  defendant's  train  approached  the 
point  mentioned   in  evidence,   and  that  at 
•nch  point  a  traveled  public  road  crossed  the 
defendant's  railroad;    and  that  the  bell  of 
the  locomotive   engine  which   hauled   said 


train  was  not  rung  at  a  distance  of  at  least 
SO  rods  from  said  crossing  and  kept  ringing 
until  said  engine  crossed  said  public  road; 
and  that  the  steam  whistle  attached  to  said 
engine  was  not  sounded  at  least  80  rods 
from  said  crossing,  and  was  not  sounded 
at  intervals  until  it  had  crossed  said  public 
road;  and  that  plaintiff's  minor  unmarried 
son,  Charles  h.  Walker,  was  approaching 
said  crossing  on  said  traveled  public  road, 
driving  a  road  wagon,  and  that  by  reason 
of  said  failure  of  defendant's  servants  upon 
said  train  to  sound  said  whistle  or  ring  said 
bell  as  aforesaid,  the  said  engine  struck 
said  wagon  while  said  engine  was  crossing 
said  public  road,  and  killed  plaintiff's  said 
unmarried  minor  son,  Charles  L.  Walker, 
and  at  the  time  of  said  injury  the  plain- 
tilTs  said  son,  Charles  L.  Walker,  was  ex- 
ercising ordinary  care  In  crossing  said  rail- 
road, the  Jury  will  find  for  the  plaintiff  and 
assess  the  damages  as  $5,000.  The  term 
•ordinary  care,'  as  used  in  this  Instruction, 
means  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  like  circumstanc- 
es. (2)  Negligence  on  the  part  of  the  deceased 
which  will  prevent  the  plaintiff  recover- 
ing in  this  action  must  be  such  as  directly 
contributed  to  his  Injury,  and  consists  of 
the  want  of  ordinary  care.  'Ordinary  care' 
means  that  degree  of  care  which  may  be 
reasonably  expected  of  ordinary  prudent  per- 
sons In  the  situation  of  plaintlfTs  said  de- 
ceased son,  at  and  Just  before  the  time  the 
accident  occurred,  and  in  determining  wheth- 
er the  deceased  was  using  such  care,  you 
should  take  into  consideration  all  the  cir- 
cumstances surrounding  him  at  the  time. 
And  the  burden  of  proving  contributory 
negligence  on  the  part  of  Charles  L.  Walker 
rests  on  the  defendant  and  unless  the  de- 
fendant has  proved  such  contributory  negli- 
gence by  a  preponderance  of  the  evidence, 
you  cannot  find  for  the  defendant  on  that 
ground."  These  instructions  were  objected 
to.  and,  exceptions  being  saved,  they  are  now 
challenged  as  erroneous. 

For  defendant  three  instructions  were  giv- 
en, which,  as  they  further  show  the  theory 
the  case  was  tried  upon,  will  not  be  amiss 
here,  thus:  "(1)  The  court  instructs  the  Jury 
that  it  is  the  duty  of  every  person  approach- 
ing a  railroad  crossing  to  look  and  listen 
for  approaching  trains,  and  that  this  la  espe- 
cially the  case  where  such  person  has  knowl- 
edge or  is  warned  that  a  train  is  due ;  and 
that  this  duty  to  look  and  listen  is  a  con- 
tinuous duty  that  ends  only  when  such  rail- 
road track  has  been  reached  and  passed; 
and  In  tills  case  even  If  the  deceased,  Charles 
L.  Walker,  stopped  bis  team  at  or  near  the 
comer  of  the  fence  of  the  crossing,  and 
looked  and  listened  for  the  approaching  train 
of  which  he  had  knowledge  and  had  been 
warned  of,  yet  if  after  so  stopping  and  so 
looking  and  so  listening,  said  deceased, 
Charles  L.  Walker,  drove  his  team  slowly  on 
some  40  or  50  feet  to  tlie  crossing,  and  onto 
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the  railroad  track  In  front  of  the  rapidly 
approaching  train,  which  was  then  danger- 
ously near,  and  In  full  view,  without  at  any 
time  after  so  stopping  near  said  corner,  aijaln 
looking  for  said  train,  and  was  thereby  struck 
and  killed,  then  said  Charles  L.  Walker  was 
guilty  of  such  negligence  directly  and  proxi- 
mately contributing  to  bis  Injury  and  death 
as  will  bar  a  recovery  In  this  case;  and  If 
the  Jury  so  find  the  facts  to  be,  their  verdict 
must  be  for  the  defendant,  even  though  the 
jury  may  find  that  the  defendant's  servants 
operating  said  train  were  guilty  of  negli- 
gence with  respect  to  sounding  the  whistle 
and  ringing  the  bell  on  the  engine.  (2)  The 
court  instructs  the  Jury  that  even  though  they 
may  find  that  the  train  which  killed  Charles 
L.  Walker  was  then  and  there  running  at 
50,  or  even  60  miles  an  hour,  yet  such  rate 
of  speed  is  not  In  itself  a  negligent  act  at 
the  time  when,  and  place  where,  said  train 
was  said  to  be  running.  (3)  The  court  in- 
structs the  Jury  that  the  burden  of  proof 
is  on  the  plaintiff  to  prove  by  the  weight  of 
the  evidence  the  negligent  acts  charged  in 
bis  petition,  and  unless  the  Jury  believe  and 
find  that  the  plaintiff  has  so  proved  said  al- 
leged negligent  acts,  by  the  weight  of  the 
evidence,  fairly  considered,  then  the  verdict 
of  the  Jury  must  be  for  the  defendant.  If 
the  Jury  find  for  defendant,  the  form  of  the 
verdict  will  be:    •    •    • " 

Objections  were  made  to  statements  of 
plalntlfTs  counsel  In  his  address  to  the  Jury 
and  exceptions  saved,  but  the  matter  involved 
is  not  of  sufficient  consequence,  In  our  opin- 
ion, to  merit  serious  attention,  and  will  be 
treated  as  by-matter.  The  Jury  returned  a 
verdict  in  favor  of  plaintiff  for  $5,000,  and 
defendant  company  duly  appealed. 

1.  On  this  record,  it  must  be  held  the  proof 
was  of  such  character  that  the  allegation  in 
the  amended  petition  predicating  a  recovery 
upon  alleged  negligence  in  failing  to  stop  the 
train  after  the  perilous  condition  of  Charles 
L.  Walker  was  discovered,  or  should  have 
been  discovered,  was  not  supported  by  evi- 
dence. Respondent  recognized  and  acqui- 
esced in  this  situation  by  asking  no  instruc- 
tion submitting  that  theory  to  the  triers  of 
fact 

2.  On  the  other  hand,  we  do  not  understand 
that  appellant  seriously  contends  a  constitu- 
tional question  is  pending  before  us  predi- 
cated of  the  failure  of  the  United  States  Cir- 
cuit Court  to  retain  the  Jurisdiction  once 
graciously  handed  over  by  the  state  court. 
Complaints  of  errors  committed  by  that 
court.  If  any,  should  be  poured  into  the  ears 
of  the  federal  court  having  rightful  Juris- 
diction (and  disposition)  to  correct  them. 
Any  other  practice  would  breed  confusion  and 
discord.  A  court  having  superintending  ap- 
I)ellate  corrective  Jurisdiction  may  well  be 
likened  to  a  principal,  and  by  that  token  the 
doctrine  of  respondent  superior  has  sensi- 
ble application.  Then,  again,  we  do  not  know 
whether  or  no  appellant  is  a  citizen  of  Ohio. 


All  we  see  by  this  record  is  that  It  said  so, 
and  it  prayed  to  be  sent  to  the  federal  court 
Its  prayer  was  answered,  but  that  court 
turned  a  deaf  ear,  and  refused  to  entertain 
Jurisdiction.  For  aught  we  know  the  United 
States  Circuit  Court  found,  as  a  matter  of 
fact  that  appellant  was  not  a  citizen  of 
Ohio,  or  that  some  fatal  infirmity  existed 
in  its  papers.  Hinc— if  we  may  be<allowed 
so  to  speak — ^hinc  lllse  lacrlmse,  perhaps. 
When  the  case  came  back  to  the  state  conrt 
what  was  that  court  to  do?  Refuse  Juris- 
diction and  again  transfer  It  to  the  federal 
court,  only  to  have  It  banded  back  once  more? 
It  would  be  hard  lines.  Indeed,  If  respon- 
dent's cause  had  no  abiding  place  whatever, 
and  if  no  court  would  open  its  door  for  its 
entertainment  Such  game  of  shiittleco<^ 
and  battledore,  once  well  taught  and  well 
played,  would  make  ducks  and  drakes  of 
the  law — ^would  make  of  respondent's  cause 
nothing  but  a  voice  crying  in  the  wilderness 
for  some  path  leading  to  a  courthouse.  The 
federal  conrt  had  Jurisdiction  to  pass  upon 
its  own  Jurisdiction,  and  to  discern  and  de- 
termine the  bofindarles  thereof.  The  wisdom 
and  grounds  of  Its  determination,  we  ought 
not  to  examine  into  or  sit  in  Judgment  upon. 
The  state  court  could  do  no  less,  or  no  more, 
than  take  the  case  back  at  the  hands  of  the 
court  It  had  sent  It  to.  Appellant  appeared, 
filed  an  answer,  submitted  to  a  trial,  and  now 
In  Its  brief  does  not  point  out  to  us  any  con- 
stitutional infirmity  In  the  Jurisdiction  of  the 
state  court,  nor  does  It  put  Its  finger  upon 
'any  specific  clause  of  the  federal  Constitution 
or  the  state  Constitution  which  was  impinged 
upon  by  the  reassumption  of  Jurisdiction  by 
the  state  court  The  constitutional  qaestions 
will,  therefore,  be  put  aside. 

3.  Appellant's  objections  to  the  Introduc- 
tion of  evidence  by  respondent  in  rebuttal 
tending  to  show,  and  in  fact  showing,  that 
the  whistling  post  was  nearly  100  rods.  In- 
stead of  80  rods,  east  of  the  crossing,  are 
without  merit  This  evidence  was  typical 
matter  la  rebuttal,  because,  appellant  intro- 
duced testimony  showing  that  the  crossing 
signals  were  given,  not  80  rods  at  least  from 
the  crossing,  but  at  the  whistling  post 
While  appellant  was  putting  In  Its  case  was 
the  first  time  such  evidence  appeared.  By  this 
evidence.  It  was,  of  course,  assumed  that  the 
whistling  post  In  question  was  the  proper 
place  to  give  the  crossing  signaL  Now,  the 
statutes  require  the  signals  to  be  given 
at  least  80  rods  from  the  crossing.  Rev. 
St  1899,  $  1102.  Respondent's  rebutting 
proof  tended  to  destroy  the  very  assumption 
upon  which  appellant's  testimony  was  based, 
to  wit  that  that  particular  whistling  post 
was  the  proper  place  to  give  signals.  Nor 
was  it  necessary  for  respondent  to  have  plead 
that  the  whistling  post  was  not  at  the  prop- 
er place.  That  matter  was  no  constitutive 
element  In  his  cause  of  action.  The  arrange- 
ment of  whistling  posts  would  seem  largely 
a  matter  of  concern  as  a  convenience  to  rail- 
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road  employte  In  complying  wltb  the  statute. 
If  tbe  post  Is  at  the  wrong  place,  such  fact 
will  not  relieve  a  railroad  company  from  lia- 
bility, because  the  whistling  must  be  done 
at  the  place  designated  by  the  Legislature, 
not  by  a  poet.  The  same  disposition  must  be 
made  of  the  ruling  of  the  court  upon  appel- 
lant's offering  evidence  In  surrebuttal  to 
•how  what  the  rules  of  the  company  were  In 
regard  to  whistling  for  a  road  crossing.  If 
the  offered  evidence  had  tended  to  show  that 
the  whistling  post  was  at  the  proper  place. 
It  wonld  have  been  competent  In  surrebuttal 
and  should  have  been  allowed,  because  that 
fact  had  never  been  challenged  as  a  fact  un- 
til respondent  challenged  it  in  his  rebutting 
evidence.  But  the  offer  was  not  to  show  that 
the  whistling  post  was  80  rods  from  the 
crossing.  It  was  merely  to  show  what  the 
rules  of  the  company  were  relating  to  whist- 
ling. Cases  might  arise  where  the  whistling 
rules  of  the  company  might  be  pertinent 
Bnt  in  this  particular  instance  the  rule  laid 
down  by  statutory  law  ought  to  be  the  con- 
trolling rule,  and  not  the  rules  adopted  to 
regulate  the  corporate  family  concerns  of  ap- 
pellant, unless  we  are  to  adopt  the  novel 
notion  that  snch  rules  may  be  allowed  to 
override,  or  modify  the  application  of,  ex- 
IR«ss  statute.  In  conclusion,  we  incline  to 
the  view  that  of  two  antagonistic  voices,  each 
calling  for  obedience — one  of  the  law,  and 
one  of  a  company  rule — the  voice  of  the  law 
hss  an  obstinate  and  driving  preference  for 
the  shIous  purposes  of  Jurisprudence. 

i.  By  falling  to  produce  here  the  order,  if 
fuch  there  was,  of  the  court,  nisi,  overruling 
the  motion  to  strike  out  the  amended  petition 
and  an  exception  to  that  ruling,  and  by  an- 
■werlns  over,  appellant  waived  all  right  to 
ecmplain  of  any  departure  in  the  amended 
petition,   considered   merely   as  a   departure 
and  without  reference  to  the  statute  of  limi- 
tatloDS    (Llese  v.   Meyer,   143   Mo.,  loc.  cit. 
556,  4S  8.  W.  282,  and  cases  cited)  and  hence 
may  not  be  heard  to  complain  now  of  such 
mling.    So.  too,  the  ruling  of  the  court  on 
ippellant's  motion  to  strike  out  parts  of  re- 
spondent's reply,  in  so  far  as  such  ruling  af- 
fected  the   mere  question  of  departure,   is 
disposed  of  by  the  holding  just  made,  because, 
vben   the   motion  was  filed,   appellant   had 
waived  the  departure  as  such  by  previously 
filing  an  answer.    Nor  do  we  consider  the  ob- 
jection that  the  new  matter  plend  in  reply 
constituted    an    amendment   to    the   original 
p«tition  not  permitted  in  a  reply,   as  well 
taken,  because  the  reply  was  directed  to  ap- 
pellant's answer  to  the  amended  petition.    In 
faft.  the  original   petition   was   functus  of- 
&.io.   and    no    matter   plead    in    such    reply 
wwld   be   held    to   be   pertinent  or   impertl- 
nait    by    mere    reference    to    the    original 
cr    abandoned    petition,    as    contended    by 
eiifiellant,  but  must  be  measured  by  a  refer- 
ence to  the  amended  petition  alone.    In  that 
amended  petition  resimndent   sued  tor   the 
death  of  Charles  It.  Walker.    In  answer  ap- 


pellant plead  the  statute  of  limitations  to 
any  cause  of  action  arising  from  the  death 
of  Charles  L.  Walker.  The  reply  thereto 
was,  in  substance  and  effect,  directed  to  the 
avoidance  of  that  plea  and  was  well  enough, 
judged  of  from  the  form  of  the  precise  objec- 
tion now  under  review.  The  other  and  more 
serious  question  raised  on  the  present  mo- 
tion refers  to  the  statute  of  limitations  of 
one  year,  and,  as  that  is  fully  preserved  by 
the  answer  to  the  amended  petition,  and 
arises  as  well  on  the  demurrer  to  the  evidence 
as  on  the  peremptory  instruction  asked  by  ap- 
pellant. It  may  be  considered  presently  in 
connection  with  those  matters. 

Although  appellant  by  answering  over 
waived  all  questions  of  mere  departure,  yet 
there  Is  preserved  by  the  answer  to  the 
amended  petition  the  same  question  In  the 
form  of  a  substantive  defense — ^the  answer 
pleading  the  statute  of  limitations — and  if 
it  be  true  that  the  cause  of  action  stated  In 
the  amended  petition  la  a  new  cause  of 
action,  then  the  plea  in  bar  Is  well  presented. 
The  section  Invoked  as  a  defense  (section  2868) 
was  repealed  in  1905  (Laws  1905,  p.  IS'O 
but,  as  In  force  up  to  that  time,  reads: 
"Every  action  instituted  by  virtue  of  the 
preceding  sections  of  this  chapter  shall  be- 
commenced  within  one  year  after  the  cause 
of  such  action  shall  accrue;"  one  of  the 
preceding  sections  of  the  chapter  being  the 
section  of  the  damage  act  upon  which  this 
suit  is  based.  As  said,  the  original  petition 
was  for  the  death  of  Elbert  Walker,  while 
by  the  amended  petition  plaintiff  sues  for 
the  death  of  Charles  L.  Walker.  It  may  be 
well  to  set  forth  with  some  precision  the 
allegations  of  the  original  petition  referring 
to  Elbert  Walker,  thus:  "Plaintiff  states 
that  he  is  the  father  of  one  Elbert  Walker 
now  deceased;  that  the  mother  of  said  Elbert 
Walker  died  many  years  ago;  that  snid 
Elbert  Walker,  at  the  date  of  his  death 
hereinafter  mentioned,  was  a  minor,  14  years 
old  and  had  no  children  and  was  unmarried. 
•  •  •  Plaintiff  states  that  on  the  1st 
day  of  May,  1901,  while  said  deceased  minor, 
Elbert  Walker,  was  in  the  exercise  of  due 
care,  etc.  •  •  •  he,  said  Elbert  Walker, 
was  by  the  negligence,  eta  •  •  •  run 
upon,  Into  and  against  ♦  ♦  •  by  reason 
of  which  he,  Elbert  Walker,  received  serious 
and  grievous  bodily  injuries,  from  which  he 
Instantly  died.  ♦  ♦  •  ••  The  rule  of  law 
applicable  seems  to  be  that,  "where  the 
amendment  sets  up  no  new  matter  or  claim, 
but  is  a  mere  variation  of  the  allegations 
affecting  a  demand  already  In  Issue,  then  the 
amendment  relates  to  the  commencement  of 
the  suit,  and  the  running  of  the  statute  Is 
arrested  at  that  point;  but  where  the  amend- 
ment introduces  a  new  claim,  not  before 
asserted,  then  It  Is  not  treated  as  relating  to 
the  commencement  of  the  suit,  but  as  equiva- 
lent to  a  fresh  suit  upon  a  new  cause  of 
action;  the  running  of  the  statute  continuing 
down  to  the  time  the  amendment  la  filed." 
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UUy  T.  Tobbeln,  103  Mo.,  loc.  dt  490,  15  a 
W.  618,  23  Am.  St  Rep.  887;  Buel  v.  Transfer 
Co.,  46  Mo.,  loa  dt  563.  Valliant,  J.,  speak- 
ing to  tbls  question,  said  for  this  court  In 
Brlcken  v.  Cross,  163  Mo.,  loa  dt  453,  64 
S.  W.  100,  that :  "The  question  whether  the 
date  at  which  the  defendants'  10  years' 
possession  should  have  been  complete  to 
give  them  title  should  be  that  of  filing  the 
original,  or  that  of  filing  the  amended,  peti- 
tion, depends  on  the  question  of  whether  the 
amended  petition  merely  restated.  In  more 
accurate  words,  the  same  cause  of  action  tbat 
was  stated  In  the  original,  or  stated  a 
dlfTerent  cause  of  action,  or  for  the  first 
time  stated  any  cause  of  action  at  all."  In 
applying  the  foregoing  rule,  the  first  inquiry 
ought  to  be:  What  is  the  proper  Judicial 
attitude  toward  amendments  with  reference 
to  the  statute  of  limitations?  The  answer, 
in  the  language  of  Napton,  J.,  in  Lottman  t. 
Bamett,  62  Mo.,  loc.  cit  170,  is:  "Amend- 
ments are  allowed  expressly  to  save  the 
cause  from  the  statute  of  limitations,  and 
courts  have  been  liberal  in  allowing  tbem, 
when  the  canse  of  action  is  not  totally  differ- 
ent" The  rule  thus  announced  Is  steadily 
applied.  Lilly  v.  Tobbeln,  103  Mo.,  loc.  clt 
490,  491,  16  S.  W.  618,  23  Am.  St  Rep.  887; 
Courtney  v.  Blackwell,  150  Mo.,  loc.  dt  271, 
272,  51  S.  W.  668. 

Again,  the  legislative  policy  evidenced  by 
statutory  provisions  for  amendments,  which 
provisions  are  highly  remedial,  and  have  been 
construed,  ex  Industria,  by  the  courts  to 
further  the  very  life  and  purpose  of  their 
enactment  should  be  kept  in  mind.  Thns, 
by  Rev.  St  1899,  i  657,  it  Is  provided  that: 
"The  court  may,  at  any  time  before  final 
Judgment  in  furtherance  of  Justice,  and  on 
such  terms  as  may  be  proper,  amend  any 

♦  •  •  pleading,*  ♦  ♦  by  correcting  a  mis- 
take In  the  name  of  a  par^,  or  a  mistake  in 
any  other  respect  or  by  inserting  other  alle- 
gations material  to  the  case,  or,  when  the 
amendment  does  not  change  substantially  the 
claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved."  By  sec- 
tion 659  it  is  provided  that  at  every  stage  of 
the  action  the  court  shall  disallow  any  error 
or  defect  in  the  pleadings  not  affecting  the 
substantial  rights  of  the  adverse  party.  By 
section  660  it  is  provided  that,  even  after 
final  Judgment,  the  court  may  correct  a  mis- 
take in  the  name  of  a  party  or  a  mistake  in 
any  other  respect  or  rectify  any  mistake  or 
Imperfection  in  matters  of  form.  In  further- 
ance of  Justice.  By  section  672  it  is  provided 
that  "when  a  verdict  shall  have  been  render- 
ed in  any  cause,  the  Judgment  thereupon 
shall  not  be  stayed,  nor  shall  such  Judgment 
or  any  Judgment  after  trial  or  submission, 

•  •  *  be  reversed,  Impaired,  or  in  any 
other  way  affected  by  reason  of  the  following 
Imperfections,  omissions,  defects,  matters 
or  things,  or  any  of  them,  namely:  •  *  • 
Tenth,  for  any  mistake  In  the  name  of  any 


party  or  person  •  •  •  when  the  cor- 
rect name  •  •  •  shall  have  been  rightly 
alleged  in  any  of  the  pleadings  or  proceed- 
ings." By  section  676  it  is  made  the  duty  of 
a  oonrt  to  construe  provisions  of  law  re- 
lating to  pleadings,  and  to  adapt  the  practice 
thereunder  so  as  to  secure  parties  from  be- 
ing misled;  to  place  the  parly  not  in  fault  as 
nearly  as  possible  in  the  same  condition  be 
would  be  In  If  no  mistake  had  been  made; 
to  dl8ting:ulsh  between  form  and  substance, 
and  to  afford  known,  fixed,  and  certain  re- 
quisitions in  place  of  the  discretion  of  the 
court  or  Judge  thereof.  Again,  by  section  865 
we  are  prohibited  from  reversing  a  Judgment 
unless  we  believe  that  error  was  committed 
against  appellant  materially  affecting  the 
merits  of  the  action.  The  trouble  is  not 
with  the  legislative  policy  outlined  in  the 
foregoing  provisions,  nor  with  the  rules  of 
law  relating  to  amendments  of  pleadings,  but 
the  pinch  comes  in  applying  that  policy  and 
those  rules  to  concrete  cases.  Broadly  speak- 
ing, it  may  be  said  ttiat  under  cover  of  an 
amendment  a  new  cause  of  action  may  not  be 
asserted,  whether  the  statute  of  limitatlong 
Is  Involved  or  not  but  such  departure,  where 
the  statute  of  limitations  is  not  involved,  may 
be  waived  by  answering  over,  and  may  be  so 
waived  if  the  statute  of  limitations  is  involv- 
ed, unless  such  statute  be  pleaded  as  here,  by 
the  answer.  On  the  other  hand,  In  blandly 
applying  the  statutes  relating  to  amendments 
of  pleadings,  the  courts  have  said  that  a  name, 
even  of  a  party  to  a  suit  la  but  a  means  at 
identity.  Thns,  process  served  upon  the 
right  person  by  the  wrong  name  may  be,  by 
amendment  made  good.  Parry  v.  Woodson, 
33  Mo.,  loc.  cit  348,  84  Am.  Dec.  61.  So, 
too,  in  Harkness  v.  Julian,  63  Mo.  238,  It 
was  held  tbat  a  suing  administrator  may 
amend  by  correcting  an  averment  as  to  his 
title  to  the  note  In  suit  In  that  case,  by 
the  first  petition  plaintiff  sued  as  an  ad- 
ministrator of  Elam.  By  an  amended  peti- 
tion he  sued  as  administrator  of  Dysart,  as- 
signee of  Elam,  and  the  amendment  was  al- 
lowed. So,  in  Wellman,  Administrator,  v. 
Dismokes,  42  Mo:  101.  That  suit  was  to  en- 
force a  vendor's  Hen.  The  defense  was  a 
failure  of  title  and  consideration,  and  de- 
fendant also  asked  to  recover  payments 
made.  At  the  trial  It  was  shown  that  one 
Glasscock  had  become  vendee  of  Dismukes. 
and  was  entitled  to  stand  in  his  shoes  and 
recover  back  any  money  paid  on  the  original 
purchase  of  the  land.  On  this  showing  of 
facts,  the  pleadings  were  allowed  to  be 
amended  to  bring  in  Glasscock,  who  appear- 
ed, answered,  and  had  Judgment  In  his  favor. 
In  Lilly  V.  Tobbeln,  supra,  an  amendment 
was  allowed  to  a  petition  in  a  suit  commenced 
in  the  name  of  an  unincorporated  sodety,  a 
church,  to  establish  a  rejected  wllL  After 
the  five  years  allowed  for  commencing  such 
suits,  an  amendment  was  held  well  made 
which  substituted  the  names  of  members  of 
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the  cburch,  suing  In  their  own  behalf  and  In 
behalf  of  other  cburch  members,  as  parties 
pUtntiff. 

The  teat  of  an  allowable  amendment  has 
been  formulated  in  the  pronouncement  that 
the  same  evidence  and  the  same  measure  of 
damages  are  the  criteria  of  judging  of  th« 
allowableness  of  an  amendment  ScovUl  t. 
Glassner,  79  Ho.  449;  Liese  v.  Meyer,  supra. 
Bnt  the  distinction  has  been  well  made  that 
if  the  test  is  to  l>e  simply  that  the  quantum 
and  quality  of  the  evidence  should  be  precise- 
ly the  same,  then  the  very  purpose  of  allow- 
ing any  amendments  whatever  would  be  de- 
feated. Burnham  v.  Tlllery,  85  Mo.  App. 
loc.  dt  458,  459 ;  Rlppee  v.  Railroad,  154 
Mo.,  loc.  clt  364,  365,  65  S.  W.  438.  It  has 
been  further  said  that  the  quantity  of  the 
evidence  is  not  so  much  the  question  as  is  the 
qoaiity  or  character  of  the  evidence.  Bum- 
ham  V.  Tlllery,  supra;  Clothing  Co.  v.  Ball- 
road,  71  Mo.  App.,  loc.  cit.  246  et  seq.  In  the 
latter  case  many  cases  were  reviewed  and 
cases  elsewhere  dted  with  a]H>rovaI  holding 
that  the  statutory  requirement  that  an 
amendment  "sball  not  change  substantially 
the  claim  or  defense"  refers  to  the  general 
identity  of  the  transaction  forming  the  cause 
of  complaint ;  to  cases  holding  that  where  the 
gist  of  the  action  remains  the  same,  although 
the  allied  incidents  are  different,  an  amend- 
ment is  well  enough ;  to  cases  holding  that 
where  the  amended  petition  is  merely  an 
alteration  of  the  modes  in  which  defendant 
has  broken  the  contract  or  caused  the  injury, 
it  is  not  the  introduction  of  a  new  cause  of 
action;  and  to  cases  holding  that  one  test 
applied  Is:  "Would  the  recovery  on  the 
original  complaint  be  a  bar  to  a  recovery  on 
tlie  amended  complaint?  "  And  see  an  Illu- 
minating discussion  of  the  matter  now  up,  by 
Goode,  J.,  in  Stewart  v.  Van  Home,  91  Mo. 
App.  647.  It  may  be  conceded  there  are  dis- 
cords In  the  decisions,  but  we  are  of  the 
opinion  that,  in  the  light  of  the  foregoing 
case  law,  and  keeping  in  mind  the  liberality 
allowed  in  making  amendments  to  get  at  the 
right  of  the  matter,  to  avoid  costs  and  bring 
laTvgnlts  to  an  end.  to  avoid  the  hardships  of 
the  statute  of  limitations,  on  the  one  hand, 
and  at  the  same  time,  on  the  other  hand,  to 
protect  defendants  from  the  Injustice  of  graft- 
ing upon  one  cause  of  action  an  entirely  dif- 
ferent one  (1.  e.,  putting  new  wine  In  old 
bottles),  or  grafting  upon  no  cause  of  action 
whatever  a  good  cause  of  action,  the  amend- 
ment in  this  case  was  well  enough,  because 
it  will  be  seen  that  there  was  but  one  boy 
killed  in  the  cpllislon .  and  defendant  was 
notified  of  that  fact.  There  could  be  no  de- 
parture, then,  on  that  behalf  in  the  amend- 
ment. It  will  be  seen,  further,  that  the 
identity  of  the  boy  killed  was  established  by 
lilg  age,  14  years,  by  the  date  of  the  accident. 
May  1, 1901,  by  the  fact  that  plaintiff  was  the 
only  surviving  parent  of  the  boy  that  was 
killed— ail  these  means  of  Identity  were  pre- 
cisely the  same  in   both  petitions,  and  are 


entitled  to  significance  In  determining  the 
question.  So,  too,  the  measure  of  damages 
cannot  be  held  to  be  otherwise  than  the  same, 
and,  moreover,  the  quantum  and  quality  of 
evidence  called  for  are  precisely  one  and  the 
same  under  both  petitions.  It  would  be  a 
harsh  ruling  to  hold  that  although  the  law 
permits  contracts,  statutes,  and  documents 
to  be  judged  of  by  their  true  Intent,  discard- 
ing mere  self-evident  tongue  and  pen  lapses, 
yet  that  a  different  rule  would  be  applied  to 
pleadings.  In  this  case,  there  was  no  boy 
named  Elbert  Walker.  The  father,  in  the 
first  petition,  was  self-evldently  suing  for  the 
actual  boy  killed,  and  not  for  a  myth.  He 
had  but  the  one  boy  whose  mother  was  dead, 
and  we  think  defendant  could  not  have  been 
misled  or  otherwise  Injured  In  Its  substan- 
tial rights  by  the  amendment,  unless  we  are 
willing  to  hold  that  a  mere  mistake,  once 
made,  in  the  Christian  name  of  the  person 
killed,  ought  to  Jbe  irretrievable  after  one 
year,  and  hence  determinative  of  the  very 
right  of  a  case — all  of  which  we  are  unwill- 
ing to  do. 

6.  The  remaining  questions  relate  to  the 
Instructions,  and  the  only  material  question 
involved,  in  our  opinion.  Is  whether  appel- 
lant's peremptory  Instruction  or  demurrer 
to  the  evidence  should  have  been  given.  It 
was  once  contended  that  the  very  heart  of 
the  legislative  Intent  in  the  statute  requiring 
a  bell  to  be  sounded  for  80  rods  on  approach- 
ing a  crossing,  or  a  whistle  to  be  blown  at 
least  80  rods  therefrom  and  sounded  at  In- 
tervals as  the  crossing  is  approached,  was 
to  avoid  the  distressful  destruction  of  life 
and  limb  at  crossings,  arising  from  the  mo- 
mentary lapse  of  vigilance  or  other  Inad- 
vertences of  those  about  to  cross  a  railroad 
track  on  a  public  highway,  which  Inadvert- 
ences and  lapses,  mere  minor  negligences  all, 
are  Incident  to  every  phase  of  human  life — 
that  Is  to  say.  If  one  be  distraught,  preoc- 
cupied, dull,  or  forgetful  as  he  approaches 
such  crossing,  the  whistle  or  sounding  bdl, 
presaging  doom  In  its  note  or  stroke,  may, 
"as  coming  events  cast  their  shadows  before," 
recall  him  to  himself,  and,  perchance,  prevent 
impending  results.  Indeed,  as  a  matter  of  a 
priori  reasoning,  It  might  well  be  said  that,  as 
a  traveler  on  the  public  road  and  a  railway 
company  have  mutual  and  coexisting  rights 
at  a  public  crossing,  and,  as  neither  may 
know  when  the  other  may  propose  to  assert 
that  right,  the  one  who  intends  to  occupy 
such  crossing  at  great  speed  with  such  tre- 
mendous and  death  dealing  machine  as  a 
locomotive  engine,  should  always  be  held  to 
announce  Its  intention.  But  all  such  phil- 
osophic speculations  are  In  nublbus,  because 
the  courts,  In  adopting  a  working  theory 
for  our  statute,  early  proceeded  on  the  theory 
that  the  man  running  the  locomotive  and  the 
man  driving  the  team  are  both  but  men  after 
all.  Both  may  have  their  moments  of  inat- 
tention and  Inadvertence,  and,  therefore,  both 
have  the  corresponding  duty  of    care   and 
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cantlon.  So  that  while  the  one  (by  statutory 
command)  must  look  for  the  croaslng  and 
give  the  statutory  signals  to  save  life,  yet 
the  other  (by  Judicial  construction)  must  also 
take  a  band  In  saving  his  own  life,  and  must 
stop,  If  need  be,  so  he  can  hear  and  look  and 
listen  to  avoid  peril.  The  logical  sequence 
is  that  If  negligence  on  the  one  side  and 
negligence  on  the  other  concur  there  can 
be  no  recovery,  and  such  Is  the  uniform  rule 
except  In  those  states  where  the  doctrine  of 
comparative  degrees  of  negligence  holds. 
The  statute,  thus  construed,  has  been  long 
left  Intact  by  our  lawmakers  and  according- 
ly must  be  held  satisfactory,  or  It  would 
have  been  modified.  There  being  no  statute 
regulating  the  rate  of  speed  at  country  cross- 
ings, no  particular  rate  of  speed  can  be  held 
negligent,  and  so  the  court  Instructed  the 
Jury  in  this  case. 

The  answer  pleaded  the  contributory  negli- 
gence of  Charles  L.  Walker  as  a  concurring 
act  of  negligence  avoiding  liability.  The  evi- 
dence is  undisputed.  The  boy  was  of  bright 
intelligence,  ll  years  of  age,  and  bad  good 
eyesight  and  hearing.  Not  only  so,  but  there 
was  no  confusing  circumstances  accompany- 
ing the  accident,  no  other  trains  approach- 
ing, no  other  tracks  to  watch,  no  other  en- 
gines puffing  as  if  to  start  The  view  to  the 
east  was  plain  from  the  comer  where  the 
wagon  stopped  and  they  looked  and  listened, 
for  several  hundred  feet  The  train  ap- 
proached the  crossing  on  a  slight  fill.  It  may 
l>e,  as  it  was  going  so  much  as  88  feet  per 
second,  that  at  the  time  the  boys  stopped  at 
the  comer  it  was  not  in  sight  for  they  were 
obliged  to  travel  50  feet  to  get  to  the  track 
and  were  going  at  say,  8  miles  per  hour — a 
mere  walk — and  a  computation  will  show  that 
while  they  were  covering  that  50  feet  the 
train  would  run  nearly  1,000  feet  If  we  add 
to  that  the  time  lost  in  starting  after  their 
stop  and  look,  we  are  Impressed  with  the 
fact  the  train  was  not  in  sight  But  it  must 
have  come  in  sight  shortly  thereafter,  and, 
what  Is  more  to  the  point  wbtle  decedent 
was  in  complete  safety.  The  evidence  and 
circumstances  unitedly  are  such  as  to  show, 
beyond  cavil  or  doubt,  that  neither  of  these 
boys  ever  looked  to  the  east  again.  Nay, 
the  positive  evidence  is  they  looked  to  the 
west  and  were  quite  occupied  in  watching 
some  other  boys  who  were  on  the  right  of 
way  to  the  west  retuming  from  fishing.  It 
was  full  day,  and  In  the  middle  of  the  after- 
noon. They  went  slowly  up  the  slope  to  the 
track,  and,  when  on  it  turned  their  eyes  to 
the  east,  and  became  aware  for  the  first  time 
the  train  was  upon  them.  In  this  condition 
of  things  an  adult  male  or  female,  would  not 
be  allowed  to  recover,  as  a  matter  of  law. 
Guyer  v.  Railroad,  174  Mo.  844,  T3  S.  W. 
584.  Green  v.  Railroad  (decided  at  our 
Octol>er  term,  1905,  and  not  yet  o£Bclally  re- 
ported), 90  S.  W.  805;  Schmidt  v.  Railroad 
(Mo.  Sup.)  90  S.  W.  86.  And  under  similar 
Circumstances  it  has  been  held,  by  a  divided 


court,  that  a  bright  Intelligent  boy,  11  years 
old,  was  guilty  of  contributory  negligence,  as 
a  matter  of  law.  Payne  v.  Railroad,  13G 
Mo.  662,  88  S.  W.  306.  The  case  at  bar  Is 
much  more  pronounced,  for  these  boys  knew 
the  train  was  about  due.  It  was  its  usual 
time,  and  they  had  been  warned  and  partly 
acted  upon  the  warning.  Besides,  they  were 
familiar  with  the  crossing  and  the  danger 
incident  thereto.  They  had  hauled  timber 
over  It  for  several  years,  and,  whatever  the 
preconceived  views  of  the  writer  be.  It  seems 
the  case  presents  a  condition  of  things  In 
which  there  can  be  no  recovery  unless  the 
proposition  in  hand  be  threshed  over  anew 
and  the  doctrine  of  this  court  winnowed 
and  reformulated.  It  has  been  held  by  us 
that  at  a  certain  age,  to  wit,  eight  years, 
contributory  negligence  will  not  be  imputed, 
as  a  matter  of  law.  Holmes  v.  Railroad, 
(Mo.  Sup.)  88  S.  W.  628,  not  yet  officially 
reported.  In  Graney  v.  Railroad,  140  Mo.  89, 
41  S.  W.  246,  38  L.  R.  A.  683,  It  was  held 
that  on  the  mere  fact  of  age  alone  (11  years 
and  9  months)  a  boy,  small  of  bis  age,  where 
the  case  gave  uo  information  in  respect  to 
his  intelligence,  knowledge  of  the  running 
of  trains,  or  physical  activity,  the  court  would 
not  AB  a  matter  of  law,  declare  he  was  guilty 
of  contributory  negligence  in  standing  so 
near  the  track  as  to  be  In  danger  of  rotary 
air  suction  while  a  train  Is  passing.  In  that 
case  the  boy  was  standing  from  two  to  three 
feet  from  the  west  rail  of  the  track  upon 
which  the  train  was  passing.  When  about 
one-half  or  two-thirds  of  the  train  had  passed, 
he  was  seen  to  turn  around,  fail  upon  the 
ground  and  roll  over  under  the  train,  and 
evidence  was  Introduced  showing  that  his  fall 
and  rolling  over  were  produced  by  the  suc- 
tion or  whirling  motion  of  the  air  caused  by 
the  motion  of  the  train.  This  case  was  here 
again,  and  is  reported  In  157  Mo.  6C0,  57 
S.  W.  276,  60  li.  R.  A.  158.  There  it  was 
held,  inter  alia,  that  Graney's  brightness  and 
intelligence  (presumably  shown  at  the  second 
trial)  placed  him  on  the  same  plane  as  If 
sui  Juris.  Page  670  of  167  Mo.,  page  279  of 
57  S.  W.  (50  L.  R.  A.  153). 

It  keenly  touches  the  heart  to  see  a  boy's 
life  crushed  out  as  this  one's  was,  and  care 
must  be  taken  to  see  that  a  delicate  Judi- 
cial equipoise  is  not  lost  in  considering  such 
case.  It  has  been  said  in  some  cases  that 
the  true  rule  Is,  In  effect,  that  where  there 
can  be  two  opinions  among  reasonable  men 
based  on  the  evidence  upon  the  question  of 
contributory  negligence  of  a  youth,  the  ques- 
tion should  be  sent  to  the  Jury.  But  where 
there  could  be  but  one  opinion  about  it  amoos 
reasonable  men,  it  is  a  matter  of  law  for  the 
court  Campbell  v.  Railroad,  175  Mo.  161, 
75  S.  W.  86.  The  mle  of  law  that  a  youth 
should  not  be  held  to  the  same  degree  of 
care  as  anadult  is  one  Inherent  in  the  nature 
of  things  and  springs  spontaneously  In  the 
human  mind,  because  neither  the  law,  oor 
the  parent,  nor  society  Judges  a  youth  aa  an 
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adnit,  and  tbis  is  In  accord  with  Jos  natnrale. 
Thns,  it  was  held  by  one  entitled  to  speak 
ex  cathedra,  as  follows:  "When  I  was  a 
cbtld,  I  spake  as  a  child,  I  nnderstood  as  a 
ciiild,  I  thought  as  a  child;  but  when  I  be- 
came a  man,  I  put  away  childish  things." 
Nevertheless,  the  known  danger  from  a 
locomotlTe  is  as  apparent  to  a  bright,  ex- 
perienced boy  of  14  as  to  an  adult,  and  the 
necessity  and  office  of  using  his  eye  is  snch 
a  primal  and  simple  matter  as  to  be  well 
within  the  grasp  of  that  age.  Can  it  be  said 
that  If  this  boy  had  blindfolded  himself  and 
In  that  condition  had  driren  across  the  track, 
after  the  warning  he  had  received  and  when 
it  was  shown  that  he  bad  Icnowledge  the 
train  was  dae  and  might  be  any  instant  up- 
on him,  the  appellant  would  be  liable?  We 
tbink  not  If,  Instead  of  blindfolding  him- 
self, he  did  what  was  the  same — that  is, 
turned  his  face  and  looked  In  the  other  direc- 
tion. Is  the  principle  not  the  same? 

Bnt  In  this  case  It  Is  not  necessary  to  al- 
low the  case  to  pass  off  on  the  question  that, 
as  a  matter  of  law,  we  should  hold  that  this 
boy  was  snl  Juris  and  guilty  of  contributory 
oezligence,  because,  as  will  be  seen  by  the  In- 
structions given  for  the  plaintiff,  he  asked  to 
bare  the  case  submitted  on  the  theory  that 
tbe  boy  was  snl  Juris,  and  the  degree  of  care 
ioToked  by  him  In  Instructions  1  and  2  Is 
tbe  degree  of  care  expected  and  exacted  of 
ordinary  prudent  persons.  Following  that, 
tbe  defendant  was  allowed  an  instruction  put- 
ting the  case  to  the  Jury  on  the  theory  that 
tbe  boy  was  sul  Juris,  and  that  his  duty  to 
look  and  li-sten  for  the  approaching  train  was 
not  entirely  performed  by  stopping  60  feet 
away,  and  slowly,  and  without  again  looking, 
approaching  the  track.  Tbe  case  having  been 
tried  below  on  that  theory  must  be  reviewed 
here  on  the  same  theory.  Chinn  v.  Nay- 
lor.  182  Mo.,  ioc.  clt  594,  595,  81  S.  W.  1109. 
On  this  view,  there  is  no  escape  from  the 
conclusion  that  the  court,  on  the  undisputed 
(acts,  instead  of  submitting  the  case  to  the 
Jury,  should  have  taken  the  case  from  the 
Jnry.  Other  objections  leveled  at  respond- 
ent's instructions    need   not    be    considered. 

The  cause  Is  accordingly  reversed.  All 
concur-,  MARSHALL,  J.,  in  tbe  result 
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L  BuiLDiNO  ANO  Loan  Associations— Cob- 

rOBATE     POWBBS— TRARSFBB    OF     MOBTOAOB 

Loan. 

Tbe  transfer   of   a   mortgage   loan    by   a 
•oivent  bnildlDg  association  to  another  associa- 
tion is  ultra  vires. 
2.  SaMC— FOBECLOSnSE  BT  Tbansfebeb. 

A  solvent  building  and  loan  association 
unlawfully  transferred  a  mortgage  loan  to 
another  association,  and  thereafter  foreclosure 
proceedings  were  instituted  by  tlie  transferee, 
under  tbe  direction  of  the  president  of  tbe 
trtasfenor  osaodation.    HM,  that  tbe  foreclo- 


sure was  void,  since,  even  If  tbe  transfer  did 
not  pass  title  to  tbe  security,  foreclosure  bj 
the  transferror  association  was,  by  Rev.  St  1889, 
i  2818,  placed  imder  the  supervision  of  the 
board  of  directors. 
8.  Ejectment— Defenses. 

In  ejectment  by  one  relying  upon  a  deed 

?Iven  on  the  foreclosure  of  a  trust  deed,  de> 
endant,  under  an  answer  stating  facts  show- 
ing such  deed  to  be  void,  was  entitled  to  re- 
cover, though  he  did  not  ask  to  be  permitted 
to  redeem. 
4.  Venoob  and  Pubobasx»— Bona  Fide  Pub- 

CHASEBS. 

One  claiming  under  a  quitclaim  deed  given 
by  the  grantee  in  a  deed  on  the  foreclosure  of 
a  trust  deed  is  charged  with  notice  of  the  con- 
tents of  the  trust  deed,  emi  of  the  constitu- 
tion and  by-laws  of  the  building  and  loan  as- 
sociation which  was  the  beneficiary  in  tbe 
trust  deed,  to  which  constitution  and  by-laws 
reference  was  made  therein. 
6.  Ebtoffel— Failube  to  Absebt  Title. 

On  the  foreclosure  of  a  trust  deed  the  prop- 
erty was  sold  for  $50,  and  though  tbe  fore- 
closure was  void,  the  landowner  permitted  the 
deed  to  remain  on  record  and  unchallenged, 
and  the  assets  of  the  purchaser  at  the  fore- 
closure were  purchased  by  plaintiff  for  $80,000. 
Held,  that  the  landowner  was  not  estopped  to 
assert  the  invalidity  of  the  deed  as  against  the 
purchaser  of  the  assets;  the  transaction  in 
question  being  within  the  maxim  de  minimis. 

Appeal  from  Circuit  Court,  Howell  Cotm- 
ty;    W.  N.  Evans,  Judge. 

Action  by  Ira  M.  Cobe  against  W.  J.  Lovan. 
From  a  Judgment  In  favor  of  defendant 
plaintiff  appeals.    AfiOrmed. 

Orr  &  Luster,  for  appellant  W.  P.  Camp- 
bell, for  respondent 

LAMM,  J.  Cast  below  In  ejectment  for 
block  14  in  Maxey's  addition  to  the  city  of 
Willow    Springs,    Cobe   appeals. 

The  petition  was  in  conventional  form,  lay- 
ing the  ouster  as  of  March  16,  1902.  The 
answer  admits  possession,  denies  all  other 
averments,  and  pleads  certain  afflrmatlve 
defenses,  which  may  be  summarized  as  fol- 
lows: (1)  Adverse  possession  for  10  years 
under  a  claim  of  ownership ;  (2)  that  plain- 
tiff and  those  under  whom  he  claims  have 
not  been  seised  or  possessed  of  the  premises 
within  10  years;  (8)  that  plaintiff  claims 
title  by  virtue  of  a  foreclosure  by  advertise- 
ment and  sale  under  a  trust  deed,  executed 
to  tbe  Willow  Springs  Building  &  Loan 
Association,  a  corporation  organized  under 
article  9,  c.  42,  Rev.  St  1889,  said  deed  of 
trust  authorizing  the  sheriff  of  Howell  coun- 
ty, for  the  time  being,  upon  the  request  of 
said  association,  to  make  a  sale  on  default 
of  tbe  payment  of  Interest  dues,  and  penal- 
ties as  provided  in  the  deed  of  trust  and 
tlie  constitution  and  by-laws  of  said  associ- 
ation, for  a  period  of  six  months.  That 
such  sheriff  sold  and  conveyed  tbe  premises, 
but  his  proceedings  were  void  for  the  reason 
that  he  was  not  requested  by  said  associ- 
ation, or  by  any  one  authorized  to  act  for  tbe 
same,  to  advertise  and  sell  said  premises; 
(4)  the  sheriff's  advertisement  sale,  and 
conveyance,   as   acting  trustee,   are  alleged 
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to  be  void  becanse  there  was  no  defanlt; 
and  (6)  are  void  because  they  occurred 
sereral  years  after  said  association  ceased 
to  do  business.  Issue  having  been  joined, 
the  state  of  the  proof  was  such  that  the 
court  ruled  against  respondent's  defense 
of  the  statute  of  limitations,  thus  leaving  as 
the  sole  issue  the  validity  of  the  trustee's 
deed  from  the  then  sheriff  of  Howell  coun- 
ty, as  acting  trustee  under  the  building  and 
loan  association  deed  of  trust  Stated  In 
fl-ee  outline,  appellant  contends  that  the 
irregularities,  if  any,  shown  in  the  proceed- 
ings leading  up  to  the  sale,  are  not  fatal  to 
his  right  to  recover,  under  the  rule  laid  down 
In  Schanewerk  r.  Hoberecht,  117  Mo.  22,  22 
S.  W.  949,  88  Am.  St.  Rep.  631,  and  later 
decisions  following  that  case,  and  the  canse 
sbonld  be  reversed.  Stated  In  free  outline, 
respondent  contends  that  such  irregularities 
were  shown  as  rendered  the  trustee's  deed 
void  under  the  rule  laid  down  In  Lovelace 
T.  Pratt,  163  Mo.  70,  63  S.  W.  883,  and,  hence, 
bis  Judgment,  nisi,  should  stand. 

The  facts,  much  condensed  and  to  some 
extent  stated  in  their  legal  efTect,  are  as 
follows:  Lovan  resides  In  Willow  Springs 
on  the  locus  In  quo  as  a  homestead.  Cobe 
resides  in  Chicago  and  is  vice  president  of 
the  Assets  Realization  Company.  Lovan  and 
Ophelia,  his  wife,  on  the  2Sth  day  of  March, 
1890.  conveyed  the  premises  to  Wilkinson, 
trustee,  party  of  the  second  part,  for  the 
benefit  of  the  Willow  Springs  Building  ft 
Loan  Association,  party  of  the  third  part, 
to  secure  a  note  dated  March  17,  1890,  due 
In  one  day  to  said  association,  promising  to 
pay  $300  for  value  received  with  Interest 
from  date  at  the  rate  of  10  per  cent  per 
annum,  payable  monthly  on  a  given  Monday, 
which  note  contains  the  following  further 
promise :  "And  I  promise  to  pay  said  associ- 
ation my  monthly  dues  of  $4  each  month, 
as  stockholder  in  said  association,  with  all 
penalties  assessed  on  my  said  stock,  ac- 
cording to  the  constitution  and  by-laws  of 
said  association."  Tbe  deed  of  trust  con- 
tained a  provision  that  if  Lovan  paid  the 
Interest  when  due  and  payable,  and  paid 
said  dues  and  penalties  according  to  the 
tenor  and  effect  of  the  note,  and  said  consti- 
tution and  by-laws,  then  tbe  deed  should  be 
void.  But  otherwise,  if  he  failed  to  pay  said 
interest  when  due,  or  failed  to  pay  his  month- 
ly dues  as  stockholder  as  they  accrue,  then, 
In  either  event  the  deed  should  remain 
In  full  force;  A  provision  was  Inserted  for 
the  substitntlon  of  the  sherlfT  as  trustee  upon 
the  al>8ence  of  Wilkinson  from  Howell  coun- 
ty, itrovidtng  that  in  that  event  "tlie  then 
acting  sheriff  of  said  county,  upon  the  request 
of  the  party  of  the  third  part,  shall  sell  the 
property  herein  described,  or  so  much  there- 
of as  may  be  necessary  to  pay  said  note, 
interest  and  dues  and  penalties  thereon." 
Provisions  relating  to  notice,  place  of  sale, 
and  the  executing  of  a  deed  to  the  purchaser 
are  not  questioned,   and  need  not  be  set 


out  The  tmst  deed  also  contained  the  nsual 
narration  that:  "Any  statement  of  facts  or 
recital  by  said  trustee  in  relation  to  the 
nonpayment  of  tbe  money  herein  secured 
to  be  paid,  and  of  tbe  amount  due  herehi, 
or  any  default  in  the  conditions  of  this  tmst 
deed,  the  advertisement  sale,  receipt  of  mon- 
ey and  execution  of  the  deed  to  the  pur- 
chaser, shall  be  received  as  prima  fade 
evidence  of  such  fact"  Certain  by-laws 
of  tbe  Willow  Springs  Building  &  Loan  As- 
sociation were  introduced  in  evidence.  In 
a  nutshell,  they  provided  that  there  should 
be  a  president  a  vice  president  a  secretary, 
and  a  treasurer  and  seven  directors.  That 
such  oflScers  and  directors  should  constitute 
the  board  of  managers  of  the  business  of 
the  Association.  That  every  person  who 
subscribed  stock  should  then  pay  $1  oa  each 
share  and  thereafter  pay  a  like  sum  to  the 
association  at  each  stated  meeting  of  the 
board  of  managers.  That  the  stated  monthly 
meetings  of  the  board  of  managers  should 
be  on  the  first  Monday  after  the  16th  of  each 
month  for  the  purpose  of  receiving  member- 
ships, monthly  dues  and  fines  from  the  share- 
holders. Interest  on  loans,  and  to  loan  the 
funds  of  the  association  and  the  transaction 
of  other  business.  Lovan  owned  three  shares. 
The  date  of  his  membership  does  not  appear, 
and  hence  no  account  of  payments  prior  to 
his  loan  can  be  rendered,  but  on  giving  his 
note  for  $300  and  executing  his  deed  of  trust 
he  received  $13S  from  the  association.  There- 
after, at  the  stated  meetings  of  the  board 
of  managers  In  Willow  Springs,  be  paid  $5 
monthly  for  the  months  of  April  to  November. 
1890,  inclusive,  making  his  last  payment  on 
December  2,  1890.  That  date  was  also  the 
last  time  the  board  of  managers  ever  met 
to  receive  dues  or  for  any  other  purpose. 
From  that  day  to  this,  as  gleaned  from  the 
corporate  books,  tbere  was  not  a  corporate 
act  done  or  line  written  by  the  directors, 
or  the  board  of  managers,  or  by  tbe  cor- 
poration Itself.  Tbe  corporate  story  of 
what  happened  may  be  painfully  spelled  out 
In  the  following  from  its  "Journal  Book"  : 

Page  35  of  Journal  Book  is  in  words  and 
figures  as  follows:  "Willow  Springs,  Sept. 
18th,  1890.  Board  of  Managers  and  Stock- 
holders of  Willow  Springs  Building  and  Loan 
Association  met  In  called  meeting  for  the 
purpose  of  considering  the  question  of  merg- 
ing or  transferring  the  Willow  Springs  As- 
sociation into  the  Phcenix  of  St  Joe,  Mo. 
Mr.  Robinson,  agent  of  the  Phcenix,  explained 
the  Phoenix  method  of  doing  business  and 
submitted  a  proposition  for  merging  the  As- 
sociation Into  theirs.  On  motion  of  Mr.  nW- 
ter  a  committee  consisting  of  W.  B.  Drew, 
E.  H.  Farnsworth  and  S.  W.  Wilkinson  was 
selected  to  ascertain  the  wishes  of  the  stock- 
holders of  this  Association  as  to  merging  tbe 
two  Associations.  No  other  business,  the 
meeting  adjourned.    E.  H.  Farnsworth,  Sec." 

Page  36  was  as  follows:  "Willow  Springs, 
iio^  Oct  28th,  188a    Board  of  mana<era  met 
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Qoomm  present  After  gome  dlscasslon  mo- 
tion to  adjourn  to  Saturday  night,  November' 
1st,  1890.  Carried.  Adjourned.  B.  H.  Farna- 
worth,  per  Patterson." 

Page  37  was  as  follows :  "Willow  Springs, 
Mo.  Nov.  — ,  1890.  Board  met.  No  quorum. 
On  motion  adjourned  to  meet  on  December 
2nd,  1S90.     R  H.  Famaworth,  .Sec." 

Page  38  was  as  follows :  "Willow  Springs, 
He,  December  2nd.  Board  managers  met. 
Qoomm  present  Minutes  of  Sept.  lst-18th 
and  October  28th  approved.  Report  of  com- 
mittee to  arrange  transfer  to  Phceniz  filed 
and. accepted.  Show  vote  to  transfer.  Drew, 
Teeter,  Wilkinson,  T.  Hughes  absent,  Bandel, 
uowe,  Gaylord,  Withanp,  ab.,  Thomas.  Teas 
8,  absent  2.  Bills  allowed :  S.  W.  Wilkinson 
$25.00  services.  B.  H.  Famswortb  $56.00 
fierrices.  S.  W.  Wilkinson  95.26  record. 
Mores  to  prepare  release  by  secretary.  Mo- 
tion  to    accept    prop,    of    Phceniz    carried. 

D ,  Teet  Wllk,  Q ,  Thos.,  Fam., 

Six  yeas.  Motion  to  presdt  transfer  bills 
rec.  to  Phoe.  Motion  carried  to  settle  treas- 
nrer.  Gorman  and  Layker.  Report  Treas. 
Allowed  withdrawn. 

John  Kelly $14  85 

Frank  Sass 40  90 

I.  S.  McDonald 18  42 

Mn.  S.  K  Davids 16  75 

H.  J.  Rowe 11  26 

Fansworth •    SO  48 

49  68 
22  63 

$194  98" 
Meditation,  more  or  less  profound,  on  the 
foregoing,  may  result  in  a  conclusion  that 
there  was  a  building  and  loan  association  in 
St  Joseph,  Mo.,  known  as  the  Phceniz ;  that 
OD  September  18,  1890,  one  Robinson,  repre- 
tenting  the  Phceniz,  appeared  at  Willow 
Springs  before  the  board  of  managers.  In 
Thich  meeting  possibly  some  stockholders  par- 
ticipated, and  there  discussed  with  them  a 
pending  proposition  of  the  Willow  Springs 
Building  ft  Loan  Association's  going  out  of 
business  and  "merging  or  transferring"  itself 
in  or  over  to  the  Phceniz ;  that  thereupon  a 
committee  was  appointed  to  ascertain  the 
wishes  of  the  stockholders;  that  another 
meeting  was  held  by  the  board  of  managers  In 
October,  at  which  the  matter  was  discussed 
bat  no  action  taken;  that  In  November,  no 
qoomm  was  present  at  the  meeting ;  and  that 
on  December  2d  the  board  of  managers  met 
eight  being  present  and  two  absent  If  the 
narration  in  the  record  of  this  meeting,  to  wit 
'Motion  to  accept  prop,  of  Phoenix  carried," 
lie  construed  Into  the  acceptance  of  a  pending 
proposition  (of  unknown  terms)  on  the  part 
of  the  Phceniz  Loan  Association  to  take  over 
tbe  assets  and  assume  the  stock  and  other 
llabiUtm  of  the  Willow  Springs  Building  & 
Loan  Association,  It  may  be  seen  what  hap- 
pened. If  the  further  narration  therein,  to 
wit  "Motion  to  presdt  to  transfer  bills  rec. 
to  Phoe.,"  be  eyed  closely  and  treated  to  a 
liberal  gloas,  It  will  b«  farther  seen  what 


happened,  to  wU,  that  the  president  of  the 
Willow  Springs  Association  was  authorized 
by  this  cryptogram  to  transfer  all  the  bills  re- 
ceivable belonging  to  the  Willow  Springs 
Association  to  the  Phceniz  Loan  Association 
of  St  Joseph,  Mo.  What  the  next  narration 
means,  to  wit  "Motion  carried  to  settle 
treasurer,"  would  depend  somewhat  on  the 
local  usage  of  the  word  "settle"  and  does  not 
call  for  present  adjudication.  Presently,  aft- 
er this  original  and  astonishing  mortuary 
literature  was  spread  of  record,  and  in  the 
same  year,  tbe  Phoenix  Loan  Association  noti- 
fied Lovan  that  it  held  his  deed  of  trust 
and  "wanted  so  much  money."  To  this  de- 
mand, he  stood  mute.  The  record  shows  that 
the  Phceniz  Association  at  that  time  held 
Lovan's  paper  with  Indorsements  thereon, 
presumably  transfers  made  pursuant  to  the 
acuon  of  the  board  of  managers  heretofore 
noted.  Shortly  thereafter  there  appeared  In 
Willow  Springs  the  president  of  the  Phoenix 
Association  and  other  of  its  representatives, 
who  made  demands  upon  Lovan  and  wanted 
to  know  what  he  was  going  to  do.  To  these 
demands,  he  replied  that  he  owed  nothing 
to  the  Phceniz  Association ;  that  he  got  no 
money  from  it;  that  the  Willow  Springs  As- 
sociation had  no  right  to  transfer  his  loan 
to  the  Phceniz  Association ;  and.  further,  that 
be  owed  the  Willow  Springs  Association,  but 
could  not  pay  It  because  It  was  not  there  to 
pay.  Thereat  the  Phceniz  people  demanded 
an  out  and  out  deed  to  the  property,  which 
Lovan  refused  to  make.  They  then  asked 
"what  he  would  do,"  and  he  replied,  "noth- 
ing," whereupon  they  went  their  ways  and 
he  saw  them  no  more.  Matters  remained  in 
statu  quo  until  April,  1891,  when  there  ap- 
peared an  advertisement  by  Wilkinson,  trus- 
tee, foreclosing  Lovan's  deed  of  trust  On 
the  morning  of  the  sale  day,  Lovan  notified 
said  trustee  to  the  eflTect  that  he  had  no  right 
to  sell  under  the  mortgage,  and  had  l)etter 
not  do  it;  that  there  was  no  Willow  Springs 
Building  ft  Loan  Association.  The  pmport  of 
this  conversation,  as  we  construe  it  is  that 
Lovan  based  his  objection  on  the  theory  that 
be  had  been  ready  to  pay  the  Willow  Springs 
Association,  in  accordance  with  the  consti- 
tution and  by-laws,  at  the  monthly  meetings 
01  its  board  of  managers  and  as  nominated 
in  bis  bond,  but  bad  been  unable  to  find  it 
to  do  so.  This  notice  resulted  in  the  sale 
lapsing.  Time  ran  on  and  finally,  in  1897, 
one  Drew,  who  was  the  president  of  the  Wil- 
low Springs  Association  at  the  time  of  its 
felo  de  se,  then  seven  years  gone,  made  a 
written  request,  over  his  title  as  such  presi- 
dent to  the  sheriff  of  Howell  county  to  make 
a  sale  under  the  deed  of  trust  on  October  11, 
1897.  It  seems  Drew  appeared  in  Willow 
Springs  and  gave  an  advertisement  signed  by 
such  sheriff,  as  acting  trustee,  to  the  printer, 
and  at  that  time  notified  him  "that  the  as- 
sociation' at  St  Joseph  had  bought  the  stock 
of  the  Willow  Springs  Association  and  that 
bo  waa  representing  tht  Sb  Joseph  Awoda- 
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tlon;  tbat  he  was  closing  matters  up  for 
them."  Thereafter,  on  October  25,  1S97,  at 
a  sale  made,  the  property  was  struck  off  to 
the  Phoenix  Loan  Association  of  St.  Joseph, 
Mo.,  at  the  sum  of  $50,  and  such  sale  was 
followed  by  a  trustee's  deed  reciting.  Inter 
alia,  that  the  powers  of  the  trustee  were  exe- 
cuted "at  the  request  of  the  legal  holder  of 
said  Indebtedness."  This  deed  was  placed  of 
record,  and  matters  again  lagged  along  until 
July  15,  1899,  when,  upon  the  application  of 
the  state  supervisor  of  building  and  loan  as- 
sociations, the  Phcenlx  Loan  Association  was 
placed  In  the  bands  of  receivers  by  the  circuit 
court  of  Buchanan  county.  State  ex  rel.  v. 
Phoenix  Loan  Association,  159  Mo.  102,  00 
S.  W.  74.  Thereafter  its  affairs  seem  to  have 
come  within  the  Jurisdiction  of  the  United 
States  Circnlt  Court  at  St  Joseph,  and,  on 
the  23d  of  Febmary,  1902,  a  decree  of  the 
federal  chancellor  was  handed  down  confirm- 
ing a  sale  to  appellant  herein  of  all  the  assets 
of  the  Phoenix  Loan  Association,  and  the 
existing  special  master  in  chancery  and  re- 
ceivers were  ordered  to  make  conveyances 
effectuating  such  confirmed  sale.  Thereafter, 
by  their  several  quitclaim  deeds,  said  re- 
ceivers and  said  special  master  in  chancery 
conveyed  the  locus  In  quo  to  appellant  Gobe, 
who  thereupon  instituted  this  suit,  with  the 
result  first  aforesaid. 

Was  that  result  right?  We  think  so,  be- 
cause: 

1.  An  incorporated  building  and  loan  asso- 
ciation differs  from  an  ordinary  corporation. 
Among  other  ways,  In  the  fact  that  In  an 
ordinary  business  corporation,  stock  is  sub- 
scribed and  either  paid  for  at  the  time,  and 
thus  becomes  the  property  of  the  shareholder, 
or  It  Is  partly  paid  for  and  becomes  his 
property  subject  to  future  calls  upon  his  sub- 
scription, while  In  a  building  and  loan  asso- 
ciation the  stock  subscriber  Is  not  the  out  and 
out  owner  of  his  stock  from  the  start  He 
pays  thereon  a  minimum  monthly  payment, 
and  when  these  monthly  payments,  with  his 
Increment  of  gains  accrued,  equal  the  par 
value  of  the  share  of  stock,  he  Is  entitled 
to  receive  that  amount  4  Am.  &  Eng.  E<ncy. 
(2d.  Ed.)  p.  1004.  If,  In  the  meantime,  a 
member  has  borrowed  on  his  stock,  it,  by 
pledge  or  operation  of  the  loan,  remains  the 
property  or  quasi  property  of  the  corporation, 
and  the  loan  Is  returned  by  the  payment 
of  interest  and  stock  dues,  penalties,  etc., 
the  repayment  of  the  loan  culminating  at 
the  same  time  the  stock  Itself  matures,  at 
which  time,  In  theory  at  least,  the  corpora- 
tion, or  a  given  series  of  Its  stock.  Is  liqui- 
dated— that  Is  to  say,  the  nonborrowlng  stock- 
holders have  their  stock  redeemed  and  the 
borrowers  have  their  loans  canceled.  The 
loans  made  to  borrowers,  evidenced  by  se- 
cured notes,  together  with  all  stock  subscrip- 
tions calling  for  periodical  dues,  are  assets 
of  such  corporation.  It  is  self-evident  that 
In  a  solvent  corporation — a  going  concern — 
these  assets  must  be  kept  together  to  sub- 


serve the  underlying  purposes  of  the  corpora- 
tion Itself,  and  reach  the  end  in  view.  If, 
for  instance,  these  assets  could  be  separated, 
then  the  liability  on  the  stock  subscription 
might  pass  off  to,  and  become  the  property 
by  assignment  of,  one  vendee,  while  the  same 
liability  In  another  form,  to  wit  a  note  given 
by  a  borrowing  stockholder,  might  pass  to 
another  vendee,  and  thus  a  doable  liability 
be  asserted  against  a  stockholder.  In  the 
case  at  bar  there  was  no  attempt  on  the 
part  of  the  Willow  Springs  Association  to 
separate  these  liabilities.  It  parted  with 
them,  lock,  stock,  and  barrel,  to  the  Phoenix 
Loan  Association.  That  Is  to  say,  the  latter 
undertook  to  become  the  owner  of  the  entire 
stock  subscriptions,  as  well  as  all  bills  re- 
ceivable based  upon  loans  to  subscribers. 

We  are  not  dealing  with  the  case  of  an 
Insolvent  building  and  loan  association  whose 
right  to  collect  stock  subscriptions  and  con- 
tinue business  Is  arrested  at  a  given  time 
by  the  hand  of  the  law,  and  whose  assets 
are  thereupon  collected  and  marshaled  for 
the  purpose  of  winding  up  its  affairs.  There 
is  not  a  hint  in  this  record  that  the  Willow 
Springs  Association  was  insolvent  on  Decem- 
ber 2, 1890,  at  the  time  its  board  of  managers 
assumed  to  part  with  its  assets  to  a  stranger 
corporation  (whose  power  to  purchase  may 
well  be  doubted),  and  undertook  to  make  its 
stockholders  recognize  a  new  and  distant 
master  residing  In  another  corner  of  the  state. 
No  reason  is  suggested  for  this  extraordinary 
performance,  and  we  are  cited  to  no  authority 
giving  a  board  of  managers  of  a  building 
and  loan  association  such  capricious  power 
to  end  its  life,  to  unsettle  the  vested  rights 
of  its  members,  and  to  make  such  rights 
depend  not  only  on  the  business  vicissitudes 
Incident  to  the  selling  corporation,  but  to 
take  on  a  new  burden  of  dangers  In  business 
vicissitudes  arising  in  the  life  of  the  buy- 
ing corporation.  What  might  have  happened 
if  a  stockholders'  meeting,  duly  called,  had 
unanimously  consented  to  such  proceeding, 
and  after  a  board  of  directors  had,  pursuant 
to  authority  by  the  corporation  Itself,  carried 
out  such  scheme,  we  need  not  consider.  Nor 
is  It  necessary  for  us  to  consider  whether, 
in  a  court  of  equity,  the  buying  corporation 
might  have  asserted  and  established,  in  a 
proper  proceeding,  equitable  rights  by  sob- 
rogation  or  otherwise  to  the  transferred  as- 
sets. Nor  Is  It  necessary  for  ns  to  consider 
whether  a  promissory  note,  evidencing  some 
Incidental  Indebtedness  to  a  building  and 
loan  association  and  not  a  loan  to  a  sub- 
scriber upon  stock,  might,  or  might  not 
be  transferred  by  anthorlsed  Indorsement 
Take,  for  Instance,  the  emergencies  provided 
fbr  by  section  2811,  Rev.  St  1889,  where 
loans  are  allowed  to  be  made  to  others,  who 
are  not  shareholders,  at  such  rate  of  Inter- 
est as  the  directors  may  fix.  In  case  there  Is 
no  stockholder's  demand.  If  loans  so  made 
had  been  rediscounted  for  the  purpose  of 
creating  a  fund  to  aubserve  a  BtocftholderB* 
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demand,  springing  Into  existence  daring  tta« 
life  of  such  loan,  a  different  question  might 
arisen  Mor  are  we  dealing  here  with  close 
qnestlonB  relating  to  the  right  ot  a  building 
and  loan  association  to  borrow  money  for 
legitimate  corporate  purx)08ea  and  hypothe- 
cate stockholders'  papers  to  secure  such  loan. 
We  are  dealing  with  the  right  to  absolutely 
transfer  a  loan  made  to  a  stockholder  and 
seenred  on  his  home,  which,  under  the  consti- 
tution and  by-laws  referred  to  and  read  into 
the  note  and  deed  of  trust,  he  was  entitled 
to  repay  to  the  board  of  managers  of  the 
Willow  Springs  Building  &  Loan  Associa- 
tion, at  Willow  Springs,  monthly  In  small 
installments.  And  dealing  with  this  case 
we  are  of  the  opinion  that  the  attempted 
transfer  of  this  mortgage  loan  by  said  board 
of  managers  to  the  Phoenix  Association  was 
witbont  shadow  of  legal  right  and  wholly 
nltra  Tires.  In  our  view,  It  is  contrary  to  the 
reciprocal  rights  and  duties  existing  between 
snch  corporation  and  its  members,  and.  If 
tlie  principle  were  once  established,  It  would 
result  in  mischief -^lift  the  lid  of  a  Pandora's 
box  of  ills.  This  is  the  general  doctrine  laid 
down  in  Thompson  on  Build.  Ass'ns  (2d  Ed.) 
{  286k  and  is  the  doctrine  of  this  court 
Lovelace  v.  Pratt,  163  Mo.  70,  68  S.  W.  383. 
See,  also,  State  ex  inf.  v.  Equitable  Loan 
&  Ids.  Co.,  142  Mo.,  loc  cit  342,  41  S.  W. 
916. 

2.  Appellant  Insists  the  case  at  bar  is  not 
on  all  fours  with  Lovelace  t.  Pratt,  supra, 
and  therefore  that  case  ought  not  to  control 
this.  Let  us  see  about  that  The  Lovelace 
Case  was  an  ejectment  suit  as  Is  this.  In 
that  case  the  title  of  plaintiff  to  the  locus  in 
41110  originated  In  the  foreclosure  of  a  build- 
ing and  loan  mortgage,  as  does  the  title  of 
plaintiff  here.  In  that  case,  the  building 
and  loan  association  had  transferred  Its 
mortgage  security  to  another;  so  here.  In 
that  case,  at  the  request  of  the  transferee  of 
snch  mortgage  security  the  trustee  sold.  The 
gist  of  the  defense  In  that  case  was  that  the 
building  and  loan  association  had  no  author- 
ity to  part  with  the  security,  and  that  a  fore- 
clorare  so  procured  avoided  the  trustee's 
deed;  so,  too,  here.  And  it  Is  at  this  point 
appelant  discovers  what  be  urges  is  a  con- 
trolling factor  In  the  present  case,  and  dis- 
tinguishes it  from  the  Lovelace  Case,  to  wit 
In  this  case  the  foreclosure  was  directed  by 
Drew,  the  one-time  president  of  the  Willow 
Springs  Building  &  Loan  Association.  If, 
now.  It  be  remembered  that  Drew,  in  direct- 
ing the  advertisement  and  foreclosure,  ad- 
mitted be  was  the  agent  of  the  Phoenix  As- 
sociation and  was  transacting  bis  master's 
business,  and  if  we  add  to  that  admission  the 
further  contention  of  appellant  to  the  effect 
that  If  the  title  to  the  security  did  not  pass 
by  the  transfer,  it  must  have  remained  in  the 
Willow  Springs  Association,  and,  therefore, 
tliat  association  had  the  power  and  duty  of 
directing  a  foreclosure,  we  have  the  present 
question  presented  to  as  in  a  nutshell.  In 
82S.W.— 7 


disposing  of  It,  It  most  be  borne  in  mind  that 
the  law  regards  substance,  rather  than  form 
— the  spirit  and  essence  of  a  thing,  rather 
than  the  mere  dry  letter.  One  may  not  do  by 
indirection  what  be  cannot  do  directly;  or,  as 
said  by  Yalliant,  J.,  "if  it  could  not  be  done 
on  a  straight  line,  it  could  not  be  done  in  a 
circle."  To  all  Intents  and  purposes  the  act 
of  foreclosure  In  this  instance  was  procured 
by  the  Phcenix  Association,  and  was  made  for 
Its  purposes.  Drew  was  its  alter  ego,  and 
may  not  ambush  or  confuse  bis  position  by 
a  mere  oflSclal  designation  assumed  for  the 
nonce.  "Qui  facit  per  allum,  facit  per  se." 
The  transaction  finds  its  counterpart  in  a 
very  ancient  one  in  which,  by  uniting  a  bor- 
rowed band  to  a  real  voice,  a  notable  property 
transaction  was  brought  about  As  preserved 
in  an  authenticated  record,  it  runs  as  follows: 
"And  Jacob  went  near  Isaac  his  father;  and 
he  [that  is,  Isaac]  felt  of  him,  and  said,  the 
voice  is  Jacob's  voice,  but  the  hands  are  the 
bands  of  Esau."  The  record  of  this  last  case 
further  shows  that  Isaac's  eyes  were  dim, 
and,  because  the  hands  extended  to  him  were 
hairy,  like  Esau's,  Jacob  effected,  in  conjunc- 
tion with  a  prior  trade  of  birthright  for  a 
meal  of  bread  and  bean  pottage,  a  transfer 
of  Esau's  interest,  contingent  and  expectant 
— those  intended  for  use,  as  well  as  those  in- 
tended for  ostentation.  If  we  may  be  per- 
mitted to  loiter  afield  a  moment,  it  may  be 
said  that  Jacob  by  that  transaction  showed 
he  was  well  named  "the  Supplanter"  ("sub," 
under;  "planta,"  sole  of  the  foot,  or  heel.) 
The  record  has  it  that  in  the  very  act  of  birth 
he  held  Esau  by  tbe  heel,  and  certainly,  by 
afterwards  laying  him  by  the  heels,  he  Justi- 
fied his  name.  But  we  are  not  called  upon 
to  review  this  venerable  transaction  and  ad- 
judicate upon  it  '  Live  business  presses,  and 
"sufficient  unto  the  day  is  the  evil  thereof." 
SuflBce  it  to  say  that  we  see  no  difference  in 
principle  between  tbe  Lovelace  Case  and  the 
case  at  bar.  And  this  is  so,  because,  further. 
Drew  received  no  direction  from  the  Willow 
Springs  Association  whatever.  His  acting 
in  Its  name  was  a  mere  assumption  on  his 
part  In  the  Interest,  as  said,  of  tbe  Phcenix 
Association.  By  statute  law  existing  at  tbe 
time  Ix>van  made  his  mortgage,  foreclosures 
of  stockholders'  mortgages  were  placed  under 
the  supervision  of  the  board  of  directors,  and 
not  under  the  supervision  of  the  president 
I  Section  2813,  Rev.  St  1889,  reads  as  follows: 
I  "•  •  •  If  the  borrower  falls  totally  In 
I  bis  payments  during  the  space  of  six  months, 
I  or  if  tbe  balance  due  by  snch  borrower  has 
'  been  allowed  to  accumulate  until  It  equals 
!  the  sum  of  six  month's  dues  and  interest, 
then  the  board  may.  In  its  discretion,  proceed 
at  any  time  to  advertise  for  sale,  under  deed 
of  trust,  the  property  pledged  to  the  asso- 
ciation by  such  borrower.    '•     •     • " 

8.  Lovelace  v.  Pratt,  supra,  must  either 
be  overruled,  or  the  case  before  us  must  be 
controlled  by  It  Appellant  contends  that  the 
liOvelace  Case  Is  out  of  line  with  Schaneweiic 
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T.  Hoberecht,  117  Mo.  22,  22  S.  W.  849,  88 
Am.  St  Rep.  681,  but  we  think  not  The 
answer  in  that  case  was  a  general  denial,  and 
this  Is  true,  generally  speaking,  of  the  cases 
following  that  The  answer  In  this  case 
pleads  facts  showing  that  the  trustee's  deed 
under  which  appellant  holds  by  mesne  con- 
veyancee,  quitclaim  deeds.  Is  void.  Under 
Rev.  St  1899.  S  605,  a  defendant  may  plead 
his  legal  defenses  as  well  as  his  equitable  de- 
fenses to  a  suit  at  law.  As  a  general  prop- 
osition, he  need  not  ask  for  affirmative  equit- 
able relief,  unless  the  case  admits  of  It  and  he 
chooses  ta  It  would  serve  no  useful  purpose 
to  review  the  Schanewerk  Case  and  the 
cases  following  it  That  case  does  not  decide 
that  a  defendant  is  cut  out  of  an  equitable 
defense  setting  forth  facts  which,  if  true, 
show  that  a  certain  deed,  upon  which  plain- 
tiff must  rely,  la  void.  That  case  does  not 
decide  that  in  order  to  make  such  equitable 
defense,  when  well  plead,  defendant  must  ask 
to  redeem  under  every  and  all  circumstances. 
From  whom  would  defendant  redeem  in  this 
case,  for  instance?  If  the  Phoenix  Corpora- 
tion got  no  title,  because  its  sale  was  brought 
about  In  violation  of  law,  it  would  follow 
necessarily  that  appellant  got  no  title;  and 
if  be  held  no  title,  there  was  nobody  in  court 
from  whom  respondent  could  redeem.  The 
learned  Judge  who  wrote  the  opinion  in  the 
Ix>velace  Case  was  on  the  bench  at  the  time 
the  Schanewerk  Case  was  decided,  and  partic- 
ipated In  the  decision  of  the  cases  following 
that.  He,  with  his  learned  associates  in  Divi- 
sion No.  2,  could  not  have  been  unaware  of 
the  doctrine  announced  in  the  Schanewerk 
Case,  but  evidently  distinguished  the  Love- 
lace Case,  and  we  think  rightly  so. 

4.  But  says  appellant,  by  letting  the  trust 
deed  remain  unsatisfied  of  record  since  1890, 
and  by  letting  the  recorded  trustee's  deed  go 
unchallenged,  as  an  indicia  of  ownership,  re- 
spondent is  estopped  to  now  question  the  valid- 
ity of  either  as  against  appellant,  a  purchas- 
er without  notice.  To  this  contention  re- 
spondent answers,  in  one  form,  in  the  pioneer 
figure,  and  warlike  metaphor,  following: 
"Lovan  has  done  what  many  a  good  man  has 
done  under  similar  circumstances.  He  has 
sat  quiet  In  his  castle,  blunderbuss  in  baud, 
while  the  wolves  bowled  and  prowled  through 
the  woods.  It  so  happened  that  the  vice 
president  of  the  Assets  Realization  Company 
is  the  first  to  come  within  easy  range."  The 
familiar  elements  of  estoppel  are  wanting  In 
appellant's  case.  It  cannot  be  pretended 
that  the  indicia  of  ownership,  allowed  to  re- 
main of  record  in  Howell  county,  misled  ap- 
pellant to  his  prejudice  and  caused  a  change 
in  bis  position.  He  was  a  resident  of  Chi- 
cago. He  dickered  for  the  whole  of  the  assets 
of  the  Phoenix  Association,  and  paid  tberefw 
the  sum  of  $80,000.  It  is  inconceivable,  in 
the  absence  of  positive  proof,  that  the  $50 
purchase  of  the  Phoenix  Association  at  Wil- 
low Springs  had  a  feather's  weight  in  tluit 


transaction.  It  comes  well  within  the  max- 
im, "de  minimis."  Besides,  appellant  holds 
under  quitclaim  deeds,  following  the  trustee's 
deed  In  question.  He  is  no  such  innocent 
purchaser  for  value  ajs  would  entitle  him  to 
avoid  the  effect  of  outstanding  equities,  but 
Is  charged  with  notice  of  the  contents  of  the 
trust  deed  foreclosed,  of  the  constitution  and 
by-laws  of  the  Willow  Springs  Building  & 
Loan  Association  referred  to  In  that  trust 
deed,  and  with  all  ttiat  is  disclosed  by  Ms 
chain  of  title,  as  well  as  of  the  statutes  of 
the  state,  read  into  the  transaction. 

In  conclusion,  in  our  opinion,  respond- 
ent under  the  facts  uncovered  should  be  al- 
lowed, so  far  as  this  case  in  Its  present  aspect 
is  concerned,  to  sit  unmolested  under  his  own 
vine  and  fig  tree — if  such  tree  grows  In  How- 
ell County  (on  which  we  express  no  opinion). 

The  Judgment  is  accordingly  affirmed.  All 
concur. 


WELCH  T.  MANN  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22,  1906.) 

1.  FBATTDITLENT  ConVKTAKCBS — ^InDBBTSDRESS 

or  Gbartob. 

A  voluntary  conveyance  from  husband  to 
wife  will  not  be  set  aside  at  the  suit  of  a  cred- 
itor of  the  husband,  unless  the  hustmnd  was  in- 
debted at  the  time  the  conveyance  was  made, 
or  later  became  insolvent  from  causes  existing 
at  that  time,  or  executed  the  conveyance  to 
withdraw  the  property  from  the  hazard  of 
a  contemplated  business  venture. 

[Ed.  Note. — For  cases  in  point  see  vol.  24. 
Cent  Dig.  Fraudulent  Conveyances,  §S  128-131, 
138,  245.] 

2.  Fbauds,  Statdtb  of— E^secoted  Contract. 

A  fully  performed  oral  contract  to  con- 
vey lands  is  not  within  the  statute  of  frauds. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  ot,  (  840.] 
8.  Husband    awd   Wipe  —  Convetancs   bt 
Husband  to  Wife— Considebatiow. 

Marriage  is  a  sufficient  consideration  to 
support  a  conveyance  from  husband  to  wife. 

4.  Fraudulent    Conveyances  — Consideba- 
TioN— Rights  of  Subsequent  Cbeditobs. 

A  conveyance  from  husliand  to  wife  in 
execution  of  an  unenforceable  parol  promise, 
made  before  marriage,  will  not  be  set  aside 
at  tlie  suit  of  a  creditor  of  the  husband,  who 
became  such  after  the  conveyance. 

5.  Same— Indebtedness   of   Grantob— Date 
of  cohtbactino. 

Where  a  grantor  of  land  had  before  the 
conveyance  become  a  party  to  a  contract  under 
which  in  a  certain  contingency,  he  miglit  be- 
come liable  to  pay  certain  sums,  which  con- 
tingency occurred  after  the  conveyance,  the 
indebtedness  of  the  grantor  should,  in  deter- 
mining whether  the  conveyance  was  fraudu- 
lent be  reg.irded  as  having  accrued  when  the 
contingent  liability  was  incurred,  and  not  when 
the  contingency  transpired. 
e.  Sake  —  Insolvency  of  Obantob  —  Evi- 
dence. 

The  fact  that  at  the  time  of  a  voluntary 
conveyance  a  corporation  which  the  grantor 
had  formed  to  conduct  the  business  previously 
owned  and  carried  on  by  him,  and  in  which 
he  held  nearly  all  the  stock,  was  insolvent, 
did  not  show  that  the  grantor  was  unable  to 
pay  his  i>eraonal  debta. 
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7.  SaxK— BftBCT  OT  IltDKBTBDRKSB. 

That  the  grantor  in  a  voluntary  conveyanee 
is  indebted  at  the  time  does  not  render  the 
conTeyuice  frandulent  if,  after  the  oonveyanoa^ 
be  itill  had  ample  means  to  pay  his  debts. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  24, 
Cent  Dig.   Fraudalent   Conveyances,    S§    138- 

8.  Samk— Serino  Asidb— Pbofkb  Pkactice. 

While  a  judgment  creditor  had  a  right 
to  enforce  his  judgment  by  levy  on  and  sale 
of  property  held  by  a  grantee  of  the  judg- 
ment dd>tor,  and  then  sue  to  set  aside  the  oon- 
veyance,  the  better  practice  is  to  first  sue  to 
Ht  aside  the  conveyance. 

Appeal  from  drcnit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Jndge. 

Action  by  John  S.  Welch  against  Morris 
Mann  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Scarritt,  Griffith  &  Jones,  for  appellant. 
Gea  L.  Edwards  and  Edward  D'  Arcy,  for 
respondents. 

LAMM,  J.  Helen  Mann,  bom  Miles,  mar- 
ried Morris  Mann  ou  September  27,  1893, 
and  is  in  possession  of  certain  parcels  of  real 
estate  in  Kansas  City,  claiming  title  under 
two  deeds  of  conveyance.  The  grantor  in  one 
of  these  deeds,  her  brother,  Oscar  L.  Miles, 
by  a  conveyance  dated  September  24,  18&4, 
dniy  of  record,  conveyed  to  her  lot  32  In 
Eaton  Place,  an  addition  to  Kansas  City,  Mo., 
(or  an  expressed  consideration  of  $7,500,  sub- 
ject, however,  to  two  Incumbrances,  one,  $4,500, 
the  other,  a  junior  lien,  $750.  The  grantor  In 
the  other  deed  Is  her  husband.  His  deed 
dated  January  27,  1896,  for  an  expressed 
consideration  of  $5,000,  conveys  to  her  lots 
1.  2,  3,  and  4  In  block  3  in  Mt  Evanston  and 
the  north  %  of  lot  20  In  Phillip's  Place- 
said  Mt  Eivanston  and  Phillip's  Place  being 
additions  to  said  city,  and  which  conveyance 
was  duly  recorded.  One  other  tract  of  10 
acres,  north  of  Independence,  bearing  a 
diffuse  description,  and  referred  to  herein 
as  tract  "A"  for  convenience,  also  passed  by 
this  latter  deed  to  Helen  Mann.  The  con- 
sideraticm  paid  for  the  Elaton  Place  tract  was 
the  present  release  of  an  Indebtedness  of 
S1.300  due  from  Oscar  Ia  Miles  to  Morris 
Mann.  No  cash  consideration  passed  be- 
tween Mrs.  Mann  and  her  husband,  on  the 
Hcond  conveyance.  One  Fish,  on  the  23d 
day  of  March,  1899,  commenced  a  proceeding 
against  Morris  Mann  in  the  circuit  court 
of  Jackson  county.  Mo.,  to  recover  on  stmdry 
items  of  alleged  indebtedness,  $2,044.90,  al- 
leged to  have  accrued  at  divers  dates  between 
October,  1805,  and  March  or  May,  1896,  and 
wbidi  proceeding  ripened  into  a  Judgment  In 
faror  of  Fish  on  July  3,  1902.  In  the  sum  of 
{1,500.  On  that  same  day  an  execution 
issued  and  was  levied  on  the  aforesaid  parcels 
of  real  estate  standing  in  the  name  of  Helen 
Mann,  Including  tract  "A."  After  due  ad- 
Tertisement,  all  said  tracts,  except  "A,"  were 
Mid  to  John  S.  Welch,  appellant,  on  Sep- 
tember 6t  1902,  at  sherlCTs  sale,  he  bidding 
and  paying  for  the  Phillip's  Place  tract,  $300; 


for  the  Baton  Place  tract,  $1S0;  and  for  the 
Mt  Evanston  tract,  $200.  On  the  22d  day 
of  the  same  month  Welch  received  a  sherltTs 
deed  therefor,  properly  acknowledged,  and 
recorded — tract  "A,"  passing  off  to  one  Chrls- 
tlan'Doerr,  a  stranger.  Is  not  directly  affected 
by  the  present  litigation.  Welch  was  not  a 
creditor  of  Maim.  A  resident  of  Kansas 
City,  he  bought  at  the  sherlfTs  vendue,  with- 
out seeing  the  parcels  of  real  estate  strudc 
off  to  him  or  the  improvements  appurtenant 
thereto,  without  having  the  title  examined,, 
and  without  understanding  or  attempting  to 
understand  the  condition  of  the  title.  He 
was  moved  to  his  "sight  unseen"  (or,  as  some 
juvenile  authorities  put  it  "unslght-unseen") 
purchase  by  being  assured  there  was  a  bar- 
gain, and  as  a  speculative  venture  (1.  e.,  he, 
in  the  graphic  idiom  of  the  street  preserved 
In  the  record,  "took  a  'flyer*")  after  con- 
sulting with  Fish's  attorneys.  Including  the 
Doerr  bid  for  tract  "A,"  $600,  the  net  pro- 
ceeds of  the  sale,  $1,037.70,  were  credited 
on  the  Fish  execution. 

On  the  day  following  the  acknowledgment 
and  recording  of  his  shericrs  deed,  Welch 
lodged  in  the  same  court  his  bill  In  equity 
against  Morris  Mann  and  Helen  Mann,  the 
object  and  general  nature  of  which  was  to 
establish  his  own  title  to  said  real  estate,  di- 
vest the  record  title  of  Helen  Mann  out  of 
her,  and  vest  the  same  in  himself,  to  have  an 
accounting  of  rents  and  profits,  to  appoint 
a  receiver,  to  have  an  injunction  against 
waste,  and  to  obtain  possession.  The  bill 
proceeds  on  the  theory  that  Morris  Mann 
was  Insolvent  when  the  several  conveyances 
to  his  wife  were  executed;  that  among  his 
creditors  was  the  said  Fish;  that  Morris 
Mnnn,  In  spite  of  said  conveyances  to  his 
wife,  remained  the  beneficial  ovraer  of  said 
real  estate;  that  the  sherlfTs  deed  conveyed 
his  title  to  plaintiff;  and  that  the  conveyances 
to  Helen  Mann  were  a  part  of  a  fraudulent 
scheme  to  hinder  and  delay  Mann's  credi- 
tors and)  cheat  and  defraud  them,  especially 
said  Fish;  that  Helen  Mann  colluded  with 
her  husband  In  said  scheme  of  fraud;  and 
that  the  conveyances  to  her  were  voluntary. 
To  this  bill  Helen  Mann  filed  a  separate 
answer  tendering  the  general  Issue,  while 
Morris  Mann  defaulted,  employed  no  at- 
torneys, and  took  no  part  In  the  trial  below 
as  a  litigant,  nor  here  on  appeal.  Late  In 
1901,  or  early  In  January,  1902,  Morris  and 
Helen  Maim  ceased  to  live  together  as  hus- 
band and  wife.  From  1808  down  to  Sep- 
tember, 1901,  their  marital  relations  were 
strained  because  of  his  absenting  himself 
from  her  at  periodic  times,  and  which  peri- 
odic absences  culminated  In  a  final  desertion 
In  January,  1902.  An  Infant  daughter  Is 
the  sole  product  of  their  union,  and  for  a 
few  months  after  such  desertion  the  husband 
provided  (or  his  wife  and  child,  and  then 
quit  She  brought  no  property  into  their 
joint  marital  venture,  and  she  and  her  child 
are  without  provision  except  the  parcels  of 
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land  in  controversy  and  the  usufruct  thereof. 
Prior,  we  think,  to  the  date  of  the  sharlfTa 
deed  relied  upon  by  appellant,  and  possibly 
prior  also  to  the  date  of  the  Judgment  In 
Fish  ▼.  Mann,  the  deserted  wife  procured  a 
divorce,  awarding  her  the  custody  of  her 
child.  Up  to  the  time  her  husband  stepped 
down  and  out  from  bis  place  as  the  head 
of  his  family  and  cast  off  the  burden  of  its 
maintenance,  he  seems  by  her  tacit  consent  or 
acquiescence  to  have  collected  such  rents 
as  accrued  on  the  several  properties  conveyed  to 
her,  and  paid  the  taxes.  On  a  date,  ap- 
proximately fixed  at  his  failure  to  provide 
for  her  and  her  daughter,  she  assumed 
through  her  agents  the  collection  of  rents, 
the  making  of  repairs,  and  the  payment  of 
such  general  and  special  taxes  as  the  Income 
would  permit  It  Is,  furthermore,  shown 
that  the  Baton  Place  property  was  the  home 
of  the  Mann  family  from  the  time  of  its 
purchase  down  to  an  uncertain  date,  possi- 
bly In  1890.  It  is  disclosed,  also,  that  the 
present  amount  of  the  Incumbrance  on  it 
is  $3,000;  and  that  within  three  months  after 
Its  conveyance  to  his  wife  on  September  24, 
18^  and  before  Christmas  of  that  year,  the 
incumbrance  existing  at  the  time  of  its  pur- 
chase was  reduced  by  the  payment  of  $1,500 
by  Mann.  What  became  of  the  second  mort- 
gage of  1750,  which  should  also  have  been 
paid  off  in  order  to  leave  the  existing  in- 
cumbrance $3,000,  as  above,  does  not  appear. 
The  court  below  found  generally  for  the  de- 
fendant Helen  Mann,  dismissing  plaintiffs 
bill,  from  which  finding  and  Judgment  plain- 
tiff prosecutes  his  appeal. 

The  issues  presented  here  gmup  themselves 
logically  under  the  following  propositions: 
It  is  affirmed  on  one  side  and  denied  on  the 
other  that  Mann  was  Insolvent  at  the  time 
of  the  conveyances  to  his  wife,  and  that  the 
said  conveyances  were  a  part  of  a  fraudulent 
scheme  to  hinder  and  defraud  his  creditors. 
And  it  Is  affirmed  on  the  one  side  and  denied 
on  the  other  that  the  deeds  to  Helen  Maun 
were  made  in  pursuance  of  an  oral  ante- 
nuptial agreement,  having  marriage  as  a 
consideration,  and  that  such  antenuptial 
oral  contract,  if  existing,  consummated  by  con- 
veyance after  marriage,  would  be  efTective 
as  against  creditors,  prior  or  subsequent. 
As  this  is  an  equity  case  to  be  considered 
de  novo,  by  us,  and,  under  the  rule  that  we 
should  defer  somewhat  to  the  superior  posi- 
tion of  the  cliancellor,  nisi,  in  weighing  oral 
testimony,  it  will  not  be  essential  to  waste 
time  upon  mere  questions  of  admissibility 
of  evidence  suggested  by  counsel,  pro  and 
con,  because  the  evidence  itself  is  here — ^the 
irrelevant,  we  can  discard;  the  relevant,  we 
can  consider.  From  the  above  free  outline 
of  the  case  and  the  foregoing  genera]  Issues 
presented  for  consideration,  such  a  line  of 
cleavage  in  fact,  and  possibly  in  the  law  ap- 
plicable to  the  facts,  between  the  two  con- 
veyances under  which  the  wife  claims, 
suggest  itself  as  to  point  to  the  wisdom  of  a 


separate  consideration  of  the  Eaton  Place 
prcqperty. 

1.  Attending,  then,  to  the  conv^ance  from 
Miles  to  his  sister,  Mrs.  Mann,  the  considera- 
tion for  which,  $1,500,  moved  from  Mann  to 
Miles;  the  existing  incumbrances  being  re- 
duced by  Mann's  payment  of  an  additional 
$1,500  before  Tuletide  of  the  same  year,  18&i, 
should  that  conveyance  be  set  aside  and  the 
record  title  of  Mrs.  Mann  be  vested  out  of 
her  and  Into  Welch,  the  purchaser  at  the 
sheriff's  sale  under  the  Fish  Judgment?  We 
think  not  And  this  for  the  following  rea- 
sons: 

(1)  In  the  first  place  a  closer  presenta- 
tion of  the  facts  pertaining  to  Mann's  Insolven- 
cy will  appear  presently  in  the  consideration 
of  the  second  conveyance  to  Mrs.  Mann.  It 
will  suffice  for  present  purposes  to  say  that 
on  September  24,  1894,  Mann  was  apparently 
a  prosperous  and  solvent  wholesale  and  re- 
tail confectioner  in  Kansas  City;  and  that 
at  that  time  he  had  entered  into  no  contrac- 
tual relations  with  Fish,  nor  is  there  any 
hint  he  contemplated  any  such  relations.  On 
the  one  hand,  it  is  inferable  from  the  evi- 
dence that  each  and  every  of  his  then  ex- 
isting current  debts  was  extinguished.  As 
one  hand  washes  the  other,  so  these  hypothe- 
ses must  be  held  to  neutralize  each  other. 
No  creditor  then  existing  complains,  or  has 
cause  to  complain,  of  this  conveyance.  Nor 
is  there  anything  in  the  record  to  show  that 
it  was  made  to  put  to  one  side  for  a  rainy 
day,  i.  e.,  out  of  Jeopardy  from  a  business 
enterprise  In  contemplation  which  might 
prove  hazardous,  any  portion  of  Mann's  prop- 
erty. The  only  suggestion  made  to  us,  said 
to  point  that  way,  is  that,  presently  there- 
after, Mann  incorporated  his  candy  business, 
and  that  candy  business,  so  incorporated, 
wrecked  itself  In  the  rise  of  a  year,  as  will 
hereinafter  appear.  But  we  may  not  allow 
to  this  after  fact  the  significance  desired 
by  appellant;  forasmuch  as  he  has  not  car- 
ried, at  least,  one  burden  imposed  upon  him 
by  the  law,  and  that  burden  was  to  show 
in  the  absence  of  existing  debts  and  insolven- 
cy, or  later  Insolvency  flowing  from  causes 
then  operative,  that  this  transfer  to  Mrs. 
Mann,  with  his  subsequent  payment  on  the 
Incumbrances,  was  a  contrivance  to  with- 
draw from  the  hazard  of  a  contemplated  and 
impending  business  venture  the  property  In 
question;  since,  otherwise,  a  conveyance  to  i 
his  wife  In  the  form  of  a  gift  of  a  modest  j 
portion  of  bis  property  Is  not  in  the  teeth  or 
under  the  ban  of  any  legal  principles  within  | 
our  ken.  That  one  must  be  Just  before  being 
generous  Is  not  only  a  chip  ofC  of  a  sound 
block  of  chimney-comer  phllosopliy,  but  ax- 
iomatic in  the  law.  However,  It  must  also 
be  remembered  that  when  Justice  to  creditors 
does  not  dam  the  waters  of  marital  gener- 
osity, they  may  flow  on  in  due  channels,  not 
a  whit  ruffied  or  Impeded. 

(2)  In  the  second  place.  In  a  city  of  40,000 
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Ishabltanta  or  over,  and  we  take  jadlclal 
notice  of  tbe  fact  that  Kansas  City  comes 
within  that  class,  a  homestead,  exempt  from 
execatlon  or  attachment,  la  allowed  of  the 
Talne  of  |3,00a  Bev.  St  1890,  §  3616;  Bev. 
St  1889,  (  5435.  The  value  of  the  Eaton 
Place  property,  pat  at  $5,000  at  tbe  time  of 
trial,  was  put  at  the  same  figure  in  1896. 
There  Is  nothing  from  which  we  can  conclude 
that  at  the  time  of  the  purchase  of  tbe  equity 
In  September,  1894,  that  equity  was  worth 
more  than  the  $1,500  actually  paid.  So 
that,  the  property  was  susceptible  of  be- 
coming a  homestead  and  remaining  a  home- 
stead even  after  tbe  subsequent  payment  of 
$1,500  on  tbe  Incumbrances.  It  goes  with- 
oot  saying  that  such  homestead  might  be 
abandoned  and  thereby  become  subject  to  eze- 
eiition  levy  and  sale.  It  will  be  seen  from 
tbe  facts  heretofore  uncovered  that  Hann 
and  his  family  resided  at  82  Eaton  Place 
at  the  time  of  Its  purchase,  and  there- 
after for  an  undetermined  time.  Now,  tbe 
testimony  Is  obscure  on  the  question  of  aban- 
donment, as  we  read  the  record.  In  fact, 
no  testimony  was  directed  expressly  to  that 
point,  though  an  abandonment  is  strongly 
to  be  Inferred,  nor  la  the  homestead  law 
In  anywise  Invoked  here  as  a  protection  for 
Mrs.  Mann.  She  was  living  In  St  Louis  at 
the  time  this  case  was  tried,  and  has  been 
for  stnne  time.  Mann  also  resided  there, 
having  come  from  Dulutb,  and  she  procured 
her  divorce  in  St  Louis.  Tbe  question  of 
homestead  is  introduced  by  us  for  a  purpose 
Kxm  to  be  seen.  Thus,  If  it  be  conceded  to 
appellant  that  Mann  remained  the  beneficial 
owner  of  lot  32  Eaton  Place,  and  If  it  be 
fnrtber  assumed,  merely  arguendo,  that  it 
had  never  been  abandoned  as  a  homestead, 
then  such  property  would  not  be  tbe  subject- 
natter  of  fraudulent  disposition;  for  credit- 
ors are  not  concerned  in  tbe  disiMSltlon  of 
the  homestead.  Balz  v.  Nelson,  171  Mo.  682, 
72  S.  W.  627;  Stam  v.  Smith,  183  Mo.  464, 
81  S.  W.  1217.  If.  on  the  other  hand 
(and  this  hypothesis  Is  more  to  the  point), 
no  persons  exist  who  were  creditors  of  Mann 
in  1894,  and  who,  armed  with  process,  are 
pnrsning  their  claims,  and  if  Mann  procured 
tbe  oonvejrance  to  his  wife  of  property  that 
then  became  a  homestead,  exempt  at  the 
time  from  execution  levy  and  sale  by  bis 
tnbeeqoent  creditors,  why  may  not  such  oon- 
Terance  to  his  wife  remain  invulnerable  to  as- 
sault from  such  creditors,  or  those  standing 
in  their  shoes  like  Welch,  although  it  after- 
ward lost  Its  character  as  a  homestead  by 
abandonment?  In  other  words,  may  a  con- 
Teyance  of  a  homestead  to  a  wife,  not  fraud- 
ulent at  the  time  made,  become  fraudulent  in 
futnro?  As  this  point  was  not  discussed  by 
comisel  nor  presented  in  briefs,  it  would  be 
improfltable  to  pursue  the  inquiry  and  we 
leave  the  matter  with  an  expression  of  doubt 
on  that  proposition,  and  with  the  further  sug- 
gestion that  If  a  conveyance  be  fraudulent 
In  law  or  fact,  it  would  seem,  it  needs  must  be 


so  because  of  its  relation,  In  prsesenti,  to  other 
then  existing  facts.  If  innocent  at  the  time 
made  and  if  title  then  vested  in  the  wife,  la 
it  consonant  with  wholesome  reasoning  to  as- 
sert that  by  some  legal  necromancy  presto! 
change!  its  birtliright  innocence  is  trans- 
formed into  a  sinister  contrivance  by  proof  of 
after  happoilngs? 

(S)  In  the  third  place,  there  Is  proof  that 
during  Mann's  courtship  be  offered  to  convey 
property  to  Helen  Miles  if  she  would  marry 
him.  There  is  evidence  tending  to  show  that 
this  offer  was  accepted  and  a  marriage  con- 
tract, based  on  that  consideration,  made  and 
consummated.  Such  antenuptial  contract, 
so  looking  to  a  settlement  upon  bis  wife  to 
be,  is  not  In  writing.  Is  Indefinite,  and  without 
legal  precision;  no  date  is  fixed  for  per- 
formance, no  specific  property  Is  described, 
and  It  Is  proved  alone  by  tbe  testimony  of 
respondent  somewhat  lacking  in  fullness.  It 
may  be  said  of  this  infirm  contract  that  Its 
specific  performance  could  not  have  been  en- 
forced in  court;  that  It  was  not  only  obnox- 
ious to  the  statute  of  frauds,  but  was  too 
indefinite  and  uncertain  for  enforced  specific 
performance.  Tbe  question  of  Its  enforced 
specific  performance,  however.  Is  mere  burnt 
powder,  and  not  In  the  case;  because,  here 
there  was  a  domestic  and  voluntary  specific 
performance,  here  the  consummation  of  the 
contract  is  a  fait  accompli.  Nor  is  a  contract 
fully  performed  within  tbe  statute  of  frauds. 
Maupln  V.  Railway  Co.,  171  Mo.,  loc.  clt  197, 
71  S.  W.  834;  Graff  v.  Foster,  67  Mo.  512; 
Bank  V.  Bead,  131  Mo.  553,  88  S.  W.  176. 
In  the  absence  of  actual  fraud  participated 
In  by  the  wife,  which  Is  the  case  at  bar,  the 
present  Inquiry,  It  seems  to  us,  may  seek 
alone  the  consideration.  Is  marriage  a  suf- 
ficient, a  valuable  consideration?  The  ques- 
tion Is  not  new.  Marriage  Is  a  sufficient  con- 
sideration to  support  a  conveyance.  Such  is 
the  doctrine  of  this  court  (Bank  v.  Bead,  131 
Mo.  553,  83  S.  W.  176),  and  elsewhere  (Coben 
V.  Knox.  90  Cal.  266,  27  Pac.  215,  13  L.  B.  A. 
711),  and  Is  the  general  rule  (Bump  on  Fraud. 
Conv.  [4th  Ed.]  §  266).  In  tbe  Coben  Case 
It  Is  said:  "Marriage  being  In  its  nature 
permanent,  and  being  the  most  important 
of  all  civil  relations,  the  law  will  not  lightly 
allow  the  Inducements  which  have  lead  up 
to  It  to  be  disturbed."  And,  again:  "Mtir- 
rlage  is  tbe  highest  and  most  valuable  of  con- 
siderations ;  and  when  a  conveyance  Is  made 
upon  such  consideration,  the  grantee.  If  guilt- 
less of  fraud  herself.  Is  In  at  least  as  firm  and 
sure  a  position  as  If  she  bad  paid  In  money 
the  full  value  of  the  property  conveyed." 
It  would  not  seem  pertinent  to  tbe  convey- 
ance now  under  consideration  to  say  whether 
or  not  the  indefinite,  parol  contract  shown 
In  this  case,  If  allowed  to  remain  in  abey- 
ance for  several  years  by  the  wife,  and  to 
be  consummated  a  long  time  after  marriage, 
and  after  the  rights  of  creditors  bad  Inter- 
vened, would  be  tolerated  by  tbe  law;  be- 
cause, the  conveyance  in  question  was  made 
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three  days  leM  than  a  year  after  marriage; 
aad,  as  said,  the  rights  of  no  creditors  had 
Intervened  either  at  the  date  of  the  deed  or 
at  the  time  of  the  subsequent  payment  of 
$1,500  on  outstanding  incumbrances.  It  may 
be  said  that  voluntary  family  settlements 
made  by  those  not  Indebted  are  by  the  law 
favored  more  than  any  other  species  of  con- 
veyance, and  are  safe  against  subsequent 
creditors  unless  made  with  a  present  fraud- 
ulent Intent,  participated  In  by  both  donor 
and  donee,  that  the  donor  Is  to  become  in- 
debted, and  to  hinder  and  delay  the  collec- 
tion of  such  future  debts.  In  our  opinion 
the  conveyance  of  lot  32,  Eaton  Place,  by 
Miles  to  Mrs.  Mann,  ought  to  be  sustained 
upon  the  reasoning  advanced  In  this  para- 
graph as  well  aa  in  the  first  paragraph  of 
this  subdivision  of  the  opinion.  And,  accord- 
ingly, the  holding  of  the  chancellor,  nisi.  Is 
now  sustained  pro  tanto. 

2.  We  now  approach  the  close  question 
loi  the  case,  and  that  is  whether  the  convey- 
ance by  Mann  to  his  wife  on  January  27, 
1896,  is  impregnable  to  an  attack  from  one 
standing  in  the  shoes  of  Fish;  1.  e.,  should 
the  finding  below  be  sustained  in  toto?  This 
question  must  be  considered  in  the  light  of 
the  foregoing  general  proposition  that  the 
law  favors  family  settlements  when  not 
counter  to  business  morals.  We  think,  too, 
the  following  facts  are  established  in  this 
case,  viz.:  (1)  If  Mann  had  a  fraudulent 
4leslgn  In  making  this  conveyance,  his  wife 
did  not  participate  therein.  She  knew  noth- 
ing of  his  personal  Insolvency  or  personal 
debts,  if  either  existed.  And  (2)  the  convey- 
ance was  without  consideration  unless  it  be 
referred  to  the  parol  antenuptial  agreement 
heretofore  commented  upon.  Keeping  the 
foregoing  in  mind,  as  well  as  the  other  facts 
b«-e!nbefore  uncovered.  It  will  be  necessary 
at  this  point  to  state  more  fully  some  addi- 
tional record  facts.  It  seems  that  prior  to 
the  Ist  day  of  March,  1895,  Fish,  a  lawyer 
and  resident  of  South  Bend,  Ind.,  was  a  sub- 
acriber  to  an  underwriting  Insurance  scheme 
In  New  Tork,  whereby  he  and  an  aggregation 
of  fellow  subscribers  became  severally  bound 
to  pay  pro  rata  certain  contingent  losses  on 
certain  insurance  policies  theretofore  imder- 
written  by  said  subscribers  under  the  style 
of  "Indemnity  Fire  Lloyds."  Policies  under- 
written by  nsh  and  said  aggregation  were 
outstanding  and  other  nnderwrltlngs  con- 
templated. Profits  also  stood  on  the  books 
of  said  IJoyds  to  the  credit  of  Fish,  who 
being  moved  to  withdraw  from  said  scheme, 
on  the  Ist  day  of  March,  1895,  induced  Mann 
to  take  his  place,  who  pursuant  thereto,  on 
said  day,  executed  the  following  instrument 
to  Fish:  "Whereas,  Frederick  S.  Fish,  a 
subscriber  to  Indemnity  Lloyds,  has  this  day 
transferred  to  me  by  written  assignment  all 
•f  his  rights  and  Interests  as  a  subscriber 
and  underwriter  at  the  Indemnity,  transfer^ 
ring  to  me  all  his  Interests  in  any  profits  that 
may  arlae  upon  any  and  all  business  under- 


written In  his  name  at  said  Uoyds.  Now, 
therefore.  In  consideration  of  such  assign- 
ment, I  do  hereby  agree  to  assume  and  dis- 
charge all  of  his  liabilities  upon  and  und» 
any  and  all  policies  heretofore  underwritten 
In  the  name  of  the  said  Frederick  S.  Fish  at 
said  Lloyds,  and  to  hold  him  harmless  there- 
for. In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  1st  day  of  March, 
1895.  Morris  Mann.  [Seal.]  Witness:  C. 
B.  Gee."  Thereafter  losses  occurred  on  such 
outstanding  policies  during  November  and 
December,  1895,  and  during  January,  March, 
April,  and  May,  1896,  and  demands  were 
made  on  Fish  by  Indemnity  Fire  Lloyds  to 
pay  his  pro  rata  assessment  thereof.  Fish 
put  the  matter  to  Mann  by  letter  to  which  he 
paid  no  attention.  Fish  thereafter  liquidated 
his  liability,  and  also  paid  a  certain  sum  for 
a  full  release  of  all  his  contingent  liability, 
and  Instituted  suit  on  Mann's  said  bond  of 
Indemnity  in  the  circuit  court  of  Kansas  City, 
Mo.,  on  the  23d  day  of  March,  1899,  to  re- 
cover said  items  of  loss  amounting,  as  he 
contended,  to  $2,044.90,  which  suit  as  said 
heretofore,  ripened  into  a  Judgment  in  his 
favor  on  July  3,  1902,  in  the  sum  of  $1,300. 
Going  back  a  little  in  Mann's  affairs,  it 
seems  that  prior  to  September  29,  1894,  be 
was  in  business  in  Kansas  Olty,  as  a  whole- 
sale and  retail  confectioner  as  partner  In 
a  firm  of  Manning  &  Mann.  Subsequent- 
ly, about  May,  1894,  he  purchased  Man- 
ning's interest  and  continued  the  business 
under  the  style  of  Morris  Mann  until  Septem- 
ber 29, 1894.  His  confection  business  is  shown 
to  have  been  the  best  In  Kansas  City,  save 
one,  as  a  retailer,  and  possibly  the  very  best 
as  a  wholesaler.  His  business  reputation 
was  excelloit  and,  as  presently  to  be  seen, 
he  was  possessed  of  property  and  means 
to  a  conslderabla  extent  outside  of  his  con- 
fection business.  On  September  29,  1894. 
he  incorporated  his  said  business  under  the 
style  of  "Mann  &  Miles  Manufacturing  Com- 
pany," authorized  by  Its  charter  to  do  the 
business  of  manufacturing  candles,  crackers, 
cakes,  and  extracts,  and  to  engage  in  the 
wholesale  and  retail  of  cigars,  candies,  con- 
fections, and  extracts.  The  Mann  &  Miles 
Manufacturing  Company  was  capitalized  at 
$10,000,  divided  into  100  shares  of  stock  of 
the  par  value  of  $100  each,  of  which  he 
owned  97  shares,  paid  for  by  turning  over 
to  the  corporation  his  assets  as  a  confec- 
tioner, and  the  good  will  of  the  business — 
then  considerable;  the  corporation  assuming 
bis  current  business  debts.  The  record  la 
In  a  condition  making  it  Impossible  to  state 
the  amount  of  these  current  business  debts, 
but,  we  think,  there  Is  evidence  vpou  which 
the  chancellor  could  well  base  a  finding  that 
Mann's  business  as  a  confectioner  at  that 
time  was  In  a  healthy  condition,  and  that 
no  fraud  was  perpetrated  or  Intmded  by 
Incorporating  It;  that  Mann's  stodi  In  the 
corporation  was  worth  par;  and  Oiat  the 
oorporatliw,  considering  Its  asaeta  aa  well  aa 
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UabUIttM  aBsnmed,  was  not  orercapltallzed 
and  bad  a  Mr  start  In  lite.  In  one  year, 
one  month  and  sixteen  days,  to  wit,  on 
November  15,  1895,  tills  corporation  went  to 
the  wall,  and  made  an  assignment  for  the 
benefit  of  its  creditors;  Its  stock  becoming 
waste  paper.  The  claims  allowed  nnder  the 
assignment  were  $10,273.89.  The  assets  real- 
ized were  $7,229.26.  The  dividend  paid  cred- 
itors was  52  cents  on  the  dollar.  It  is  in- 
sisted by  appellant  that  the  seeds  of  this 
disaster  were  planted  prior  to  the  birth  of 
the  corporation;  that  the  corporation  was 
not  wrecked  by  the  vlcissitades  of  its  own 
boslness,  but  by  the  assnmptlon  of  Mann's 
indlTidnal  debts,  a  vice  said  to  be  Inherent 
in  the  sdi^ne.  It  is  Insisted  by  respondent 
that  a  war  In  prices  broke  ont  between  the 
Mann  ft  Miles  Manufacturing  Company  and 
other  dealers  of  Kansas  City,  including  a 
candy  Imst,  and  that  the  result  of  snch 
razzia  was  ruin  to  Mann's  enterprise.  Ehri- 
dence  was  introduced  tending  to  prove  both 
appellant's  and  respondent's  insistences. 

Coming  oa  down  to  January  27,  1896,  the 
date  of  Mann's  deed  to  his  wife,  and  attend- 
ing to  his  personal  debts  then  existing,  the 
eddence  Is  occeedlngly  dim  and  unsatisfac- 
tory. Ab  we  gather  it,  however,  at  that 
Immediate  time  the  only  individual  debt 
Mann  owed,  outside  of  the  Fish  obligation, 
was  to  the  Bank  of  Commerce  of  Kansas 
City,  $1,500,  secured  by  Mann's  stock  In  a 
pie  corporation  known  as  the  "Ingram  Pie 
Company,"  or  the  "Homemade  Pie  Company." 
We  do  not  understand  (or  hold)  that  said 
corporation  made  all  the  pies  eaten  in  that 
great  and  hungry  city,  but  we  do  understand 
from  the  evidence  (and  would  be  inclined  to 
so  hold,  if  necessary)  that  It  had  a  monopoly 
fn  the  making  and  selling  of  that  sad  and 
indigestible  commodity  known  as  commercial 
(as  distinguished  from  political)  pie,  a  com- 
modity abounding  in  the  marts  of  that  town, 
It  l8  Bald,  and  trafScked  in  for  gain;  a  pie 
made  of  the  Ben  Davis  apple  (this  is  pure 
hypothesis  and,  hence,  obiter),  split,  dried, 
and  subjected  to  other  forms  of  mysterious 
and  unpalatable  manipulation.  In  this  pie  con- 
cern Mann  owned  21  or  25  shares  of  the  par 
valoe  of  $100  per  share,  worth  on  the  market 
dollar  for  dollar;  witness  thereto  the  testi- 
mony of  one  Pfelfer,  who,  under  the  in- 
q>lnitioa  and  sanction  of  bis  oath,  was  al- 
lowed to  adjudge  its  corporate  solvency  in 
the  following  formula:  "The  pie  end  of 
Mann's  bnsiness  never  basted."  If  Mann 
owed  individual  debts  other  than  those  enu- 
nerated,  the  fact  is  not  so  well  established 
by  the  proof  as  to  be  the  predicate  of  a  find- 
ing by  the  chancellor. 

It  will  bo  unnecessary  to  go  Into  the  de- 
tails of  Mann's  individual  assets,  but  it  may 
bs  said  that,  at  the  time  of  his  conveyance 
to  Ids  wife,  he  owned  other  real  estate,  un- 
aftected  by  the  conveyance,  of  the  value  of 
$1,520;  some  of  it  located  near  Wichita, 
Kan.,  and  some  In  Kansas  City,  and  available 


personal  assets  In  paper  secured  on  real  es- 
tate. In  said  pie  stock  and  in  other  forma 
of  assets,  in  the  amount  of  $8,000.  Re- 
spondent tabulates  these  assets  and  sums 
them  up  as  above.  Appellant's  learned  coun- 
sel somewhat  concedes  the  tabulation  and 
estimate,  while  doubting  Its  efficacy,  by  the 
following  remarks  in  their  brief:  "A  cursory 
examination  of  the  table  of  assets  found  on 
page  5  of  the  brief  of  counsel  for  respondent 
clearly  shows  that  Mr.  Mann  did  not  retain 
nnder  the  conveyance  to  his  wife  of  January 
26,  1896,  ample  means  with  which  to  meet 
his  existing  debts  as  required  by  law,  and 
fair  dealing  In  order  to  validate  a  voluntary 
conveyance  to  his  wife."  It  may  further  be 
said  that  in  the  tabulation  of  assets  by  re- 
spondent's counsel  there  is  an  item  of  Ari- 
zona mining  stock  put  In  at  $1,000,  which, 
in  our  oplnon,  should  be  much  pared  down. 
It  may  be  said  on  the  other  hand  that  there 
were  some  odds  and  ends  belonging  to  Mann, 
akin  to  chips  and  whetstones,  yet  of  some 
appreciable  value,  which  are  not  included  in 
the  foregoing  tabulation  of  assets.  Take  it 
by  and  large,  we  should  say  that  Mann's 
Individual  personal  assets  would  be  more 
fairly  stated  at,  say,  $7,500.  But  as  this 
included  the  Ingram  pie  stock,  which  was 
hypothecated  for  $1,5(X),  the  latter  sum  should 
be  deducted  from  the  foregoing  assets,  leav- 
ing, say,  $6,000.  If  we  add  to  this  the  value 
of  the  real  estate  retained  by  him,  there 
would  be  left  assets  to  the  amount  of  $7,500 
to  respond  to  the  Fish  obligation,  adjudged 
to  be  $1,500.  The  value  of  the  parcels  of 
real  estate  conveyed  to  Mrs.  Mann  by  her 
husband's  deed  of  January  27,  1896,  arrived 
at  partly  by  the  evidence  and  partly  by  con- 
cession and  Inference,  may  be  placed  as 
follows:  Mt  Bvanston  property,  $1,600; 
Phillip's  Place  prc^erty,  $1,000  to  $1,500; 
tract  A,  $2,500.  It  is  bat  just  to  say  the 
estimate  of  tract  A  is  taken  from  respon- 
dent's brief.  We  find  no  evidence  directed 
to  Its  value.  It  is  but  just  to  say  further 
that  appellant's  counsel  Insist  that  the  above 
estimate,  which  coincides  with  the  considera- 
tion placed  in  Mann's  deed  to  his  wife,  is  much 
too  great,  but  appellant  does  not  put  his 
finger  on  specific  evidence  bearing  out  that 
contention,  and  we  have  been  unable  to  find 
it,  though  Mann,  as  a  witness.  Intimates  that 
the  values  going  to  make  up  the  $5,000  con- 
sideration were  somewhat  sentimental.  He 
does  not  qualify  as  an  expert  on  values, 
and  oar  chief  reliance,  outside  of  the  value 
placed  on  tract  A,  is  upon  the  evidence  of  a 
Mr.  Sbryock,  who  impresses  us  as  a  fair 
and  competent  witness.  As  to  tract  A,  It  may 
be  said  that  it  sold  at  a  sherlfTs  sale  for 
$6(X)  under  the  same  conditions  that  the 
Eaton  Place  tract  sold  for  $150,  the  Mt. 
Evanston  tracts  for  $200  and  the  Phillip's 
Place  tract  for  $300.  Taking  Into  considera- 
tion the  proof  as  to  the  actual  value  of  these 
latter  tracts,  the  bid  on  tract  A,  so  far  as 
significant  at  all.  would  indicate  a  propor- 
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tlonate  actual  value  in  the  neighborhood  of 
$2,000  or  $2,600.  In  the  absence  of  a  more 
satisfactory  basis,  we  may  be  permitted  to 
arrive  at  a  value  by  seizing  an  the  best  means 
presented  to  us  In  the  record. 

Assuming,  then,  that  the  value  of  the  real 
estate  conveyed  to  Mrs.  Mann  was  either 
$5,000,  or  approximately  that;  assuming,  too, 
that  Mann  retained  in  hand  at  that  time 
$7,500  In  real  estate  and  personal  property; 
and  also  assuming  that  Fish  was  his  creditor 
In  the  sum  of  $1,500  at  the  time  he  made 
the  conveyance  In  question — ought  the  con- 
veyance to  stand?    We  think  so,  because: 

(1)  Within  the  purview  of  laws  leveled 
against  fraudulent  conveyances.  Fish  must  be 
held  a  creditor  from  the  date  of  Mann's  con* 
tract  of  indemnity,  March  1,  1895,  at  least 
a  technical  and  contingent  creditor  within 
such  purview.  The  contingent  indebtedness 
contemplated  by  that  contract,  when  the  lia- 
bility matured,  must  be  referred  back  to  the 
date  of  the  contract  Itself.  Frees  v.  Baker, 
81  Tex.  216,  16  S.  W.  900,  13  L.  R.  A.  840; 
Bldler  V.  Bldler,  22  Law  Bep.  (Chan.  Dlv.) 
74;  Van  Wyck  v.  Seward,  18  Wend.  375; 
Howe  T.  Ward,  4  Greenl.  195;  Bump  on 
Fraud.  Conv.  (4th  Ed.)  (  606;  Johnson  v. 
Murphy,  180  Mo.,  loc.  dt.  613  et  seq.,  79 
S.  W.  909.  But  conceding  tliat  Fish  was  a 
creditor,  and  that  appellant  as  a  purchaser 
under  Fish's  Judgment  may  invoke  the  aid 
of  that  fact,  yet  such  concession  does  not 
settle  this  case,  and  this  is  so  for  the  reason 
that  a  conveyance  before  being  overthrown 
at  the  suit  of  a  creditor  must  be  afflicted 
by  the  Infirmity  of  tr&uA  in  fact  or  In  in- 
tent; and  before  a  voluntary  settlement  upon 
a  wife  may  be  avoided  by  such  creditor  it 
must  be  shown  that  it  was  conceived  and 
executed  for  a  fraudulent  purpose,  or  that 
it  had  the  eftect  of  perpetrating  a  fraud. 
In  this  case  we  find  evidence  upon  which  a 
suspicion  of  fraudulent  intent  on  Mann's  part 
might  be  based,  but  evidently  It  was  not  sat- 
isfactory to  the  chancellor  below  nor  Is  it  to 
ua.  That  the  Mann  &  Miles  Manufacturing 
Company  became  Insolvent,  and  was  la  that 
condition  at  the  date  of  the  deed  Is  obvloas, 
but  Mann  was  not  bound  individually  for  the 
debts  of  that  concern,  and  its  financial  con- 
dition and  its  relation  toward  its  corporate 
creditors  may  not  have  controlling  force  in 
this  litigation;  for  it  is  res  inter  alios  acta. 
We-  say  the  evidence  might  create  suspicion 
of  a  fraudulent  intent,  and  we  say  so  because 
that  evidence  was  elicited  from  Mann  himself 
by  deposition.  We  cannot  close  our  eyes, 
however,  to  the  fact  that  Mann,  at  the  time 
he  testified,  was  dealing  at  arm's  length  with 
his  wife  and  her  affairs.  He  was  not  a 
friendly  witness,  as  that  term  Is  known  to 
the  law,  and  bis  testimony  must  be  sifted 
and  weighed.  We  must  rest  content  with 
the  finding  of  the  chancellor,  necessarily  im- 
plied, that  Mann's  deed  to  his  wife  did  not 
have  its  origin  in  a  fraudulent  purpose. 

(2)  Was  such  deed  fraudulent  in  fact?    Did 


it  operate  as  a  fraud  npon  creditortt  The 
mere  fact  of  a  present  indebtedness  is  not 
conclusive,  because  the  extent  of  his  debt- 
paying  ability  remaining  has  to  be  considered 
in  answering  this  question,  and  the  extent 
of  said  present  indebtedness  Is  a  factor.  The 
English  role  is  stated  by  Mr.  May  (May  on 
Fraud.  Oonv.  [2d  Ed.]  *60)  thus:  "Where,  at 
at  the  time  when  the  settlement  was  made, 
there  remained  property,  not  included  in  It, 
ample  and  available  for  the  payment  of  debts, 
and  no  special  circumstances  of  fraud,  how 
can  it  be  said  that  any  creditor  was  either 
defrauded  or  delayed  by  the  settlement?  If 
be  had  at  once  taken  steps  to  recover  the 
amount  due  to  him,  the  settlement  would 
have  been  no  obstacle  to  his  getting  his  mon- 
ey; but  if  he  neglects  to  do  that,  and  waits  un- 
til, by  a  reverse  of  circumstances,  the  settlor 
becomes  embarrassed,  it  is  his  own  laches, 
and  not  the  settlement,  which  has  prevented 
lilm  from  being  paid  in  full."  And  again, 
the  same  author  (*64)  says:  "The  amount  of 
property  withdrawn  by  the  settlement  from 
liability  to  the  claims  of  creditor  must  be 
taken  into  consideration;  for  a  person  may, 
although  indebted  at  the  time,  settle  some 
portion  of  his  property,  provided  tliat  enough 
is  left  for  satisfying  his  debts."  The  same 
author  (*67)  says:  "In  examining  the  posi- 
tion of  the  settlor's  affairs,  the  true  test  is, 
what  is  the  nature  and  extent  of  his  llabilicy 
at  the  time  of  making  the  settlement?  Those 
liabilities,  whether  they  consist  of  debts  actu- 
ally due,  or  soon  due  or  merely  remote  and 
contingent  liabilities,  must  be  estimated  as 
a  reasonable  and  not  a  sanguine  man  would 
estimate  them,  taking  a  reasonable  view  of 
wliat  seems  likely  to  happen.  *  •  *  The 
question  is  varied  also  by  the  nature  of  the 
debt  owing;  the  existence,  for  example,  of  a 
mortgage  debt  is  of  no  Importance."  The 
American  rule  Is  stated  the  same  way,  stress 
beli^  laid  npon  "ample  means"  remaining 
and  upon  such  a  condition  of  his  means  that 
payment  can  be  enforced  by  process  of  law. 
Walsh  V.  Ketchum,  84  Mo.,  loc.  dt  430,  431; 
Eddy  V.  Baldwin,  32  Mo.  369.  A  voluntary 
conveyance  la  not  fraudulent  per  se  as  to 
existing  creditors.  Pepp»  t.  Carter,  11  Mo. 
640.  The  circumstances  of  each  case  must  be 
considered.  And,  see,  for  an  elegant  formu- 
lation of  the  principles  of  law  governing  this 
question,  14  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  801  et  seq.,  cited  approvingly  by 
Brace,  J.,  in  Johnson  v.  Murphy,  180  Mo. 
507,  79  S.  W.  900.  Applying  the  foregoing 
principles  to  the  facts  of  this  case,  it  will 
appear  that  Mann's  debt  to  the  Bank  of  Com- 
merce must  not  be  taken  Into  account,  be- 
cause it  was  secured  by  a  collateral  pledge 
of  greater  amount  It  is  on  the  same  footing 
as  a  mortgage  debt  under  the  rule  laid  down 
by  May.  This  leaves  to  be  reckoned  with  his 
liability  to  Fish  alone.  Considering  that  we 
are  not  prepared  to  say  that  a  man  who 
has  reserved  so  much  as  $7,500  to  answer 
to  a  liability  of  $1,000  may  not,  by  voluutai7 
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KtUement  iq>on  bis  wife,  part  with  $5,000 
of  his  estate.  To  this  complexion  the  case 
comes,  and  we  so  hold. 

(3)  While  not  necessary  to  this  decision, 
and,  hence,  somewhat  by  the  way,  yet.  In  a 
given  case,  we  might  lay  some  stress  upon 
tbe  proposition  that  whUe  a  Judgment  credi- 
tor is  within  his  strict  legal  right  in  enforc- 
ing his  judgment  by  execution  levy  and  sale 
against  property  held  In  the  name  of  anoth- 
er, which  he  contends  such  other  person  is 
seized  of  to  the  nse  of  his  grantor,  tbe  Judg- 
ment debtor,  and  while  a  purchaser  at  such 
execution  sale  may  thereafter  lodge  his  bill 
to  set  aside  a  conveyance  In  the  road  of  bis 
sberUTs  title  (Uonberger  v.  Baker,  88  Mo. 
447 :  Ber.  St  1889,  i  8171) ;  nevertheless,  as  a  final 
resort  most  be  made  to  a  court  of  conscience 
to  clear  up  tbe  title,  tbe  more  gracious  way 
is  to  give  the  conscience  of  tbe  chancellor 
foil  play  by  going  there  first.  Tbe  modem 
practice,  tbe  more  equitable;  and,  hence,  the 
better  course  is,  after  Judgment,  and  before 
execution  levy  and  sale,  to  bring  a  suit  -to 
get  aside  the  alleged  yoluntary  conveyance, 
and,  if  successful,  then  subject  the  property 
to  execution  process;  because,  by  tbe  former 
course,  there  would  naturally  result  a  great 
sacrifice  of  tbe  property  for  tbe  tendency 
would  be  to  restrict  bidding  to  a  class  lim- 
ited to  tbe  speculative  few  who  know,  or 
think  tbey  know,  the  facts  or  shrewdly  guess 
tbe  same.  Because,  too,  such  course  presents 
to  the  record  owner  the  horns  of  a  dilemma; 
one  bom  being  that  by  bidding  be  may  there- 
by famish  evidence  tending  to  prove  the  Judg- 
ment debtor  the  true  owner;  tbe  other  horn 
being  that  if  he  neglects  to  bid,  the  property, 
which  he  may  bold  through  no  actual  fraud 
on  his  part,  may  be  lost  to  him  because  of  a 
state  of  aftelrs  afterwards,  and  for  the  first 
time,  shown  to  exist  when  the  title  is  tried. 
Take  this  case:  here,  several  thousands  dol- 
lars worth  of  property  was  sold  for  a  small 
snm,  and  while  Inadequacy  of  consideration 
alone  may  not  be  a  ground  of  equitable  in- 
terference, yet,  coupled  with  other  incidents, 
it  may  help  to  persuade  a  chancellor's  decree. 

The  Judgment  is  afi^med.    All  concur. 


SILING  et  al.  v.  HENBRICKSON  et  al. 

(Snpreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22,  1906.) 

1.  HCSBAND     AND     WlTK  —  CORVBTANOES     TO 

Wife— Effkct— PaistrMPTiON. 

Where  a  hosband,  while  solvent,  boys  prop- 
CTt;  and  has  the  title  placed  in  the  name  of  his 
wife,  the  presumption  is  that  it  was  intended  as 
1  provision  for  her. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Hosband  and  Wife,  f  474.] 

2.  Tbusts— Implikd   Tbusis— Hubbard   and 
Wife. 

Where,  on  an  exchange  of  property  of  a 
wife  for  real  estate,  the  hnsband  took  title  in 
Us  own  name,  without  her  authority,  he  held 
nnder  an  implied  trust  for  the  benefit  of  her 
and  her  heirs. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  26, 
Cat.  Dig.  Hnsband  and  Wife,  I  476.] 


8.  ATTAOHltKNT— RXAt   PbOFXBTT— MoiIOK   TO- 

Tehant. 

Where,  in  proceedings  for  the  attachment 
of  real  property,  in  which  the  defendant  was- 
notified  only  by  publication,  the  sheriff,  in  levy- 
ing the  attachment,  failed  to  notify  tbe  tenant 
in  possession,  or  to  state  the  fact  of  such  notice 
and  the  name  of  the  tenant  in  bis  return,  as  re- 
quired by  Rev.  St  1899,  i  388,  par.  3,  the 
attachment  and  sale  thereunder  were  void, 
thoujgb  the  tenant  had  actual  notice  of  the  pro- 
ceedings. 

4.  Refobhation  of  Instbuuents— Pleading 
— Vabiance. 

That  a  bill  to  reform  a  deed  alleged  that  by 
mistake  of  the  scrivener  a  hnsband  was  named 
therein  as  grantee  instead  of  the  wife,  while 
tbe  evidence  showed  that  the  husband  directed 
tbe  deed  to  be  made  to  him,  without  the  wife's 
authority,  does  not  preclude  an  heir  of  the  wife 
from  having  the  deed  reformed  in  that  suit 
6.  Attachmenx— Sbttinq  Aside— CoNDiiion» 
Pbecedent. 

Where  the  property  of  an  heir  of  a  wife 
was  taken  and  sold  tmder  attachment  as  the 

groperty  of  the  husband,  tbe  heir  is  entitled  to- 
ave  the  attachment  set  aside  without  first  ten- 
dering to  the  purchaser  the  amount  he  paid  for 
the  property. 
6.  Same. 

Where  a  tenant  in  possession  of  real  proper- 
ty became  a  purchaser  at  an  attachment  sale- 
tbereof,  and  the  evidence  was  conflicting  as  to 
whether  he  notified  the  owner,  who  was  served 
only  by  publication  of  the  proceedings,  and  he 
attempted  to  prevent  other  persons  from  bidding 
at  the  sale,  there  was  no  error  in  not  requiring 
a  return  of  the  money  paid  by  him  before  the 
setting  aside  of  the  attachment  sale. 

Appeal  from  Circuit  Court  Cass  County; 
W.  L.  Jarrott  Judge. 

Action  by  George  M.  Si  ling  and  another 
against  John  .T.  Hendricksou  and  others. 
From  a  decree  in  favor  of  plalntUTs,  defend- 
ants Mitchell  and  York  appeal.    Affirmed. 

Summers  &  Summers,  for  appellants.. 
Cbas.  W.  Sloan,  for  respondents. 

MARSHALL,  J.  This  Is  a  bill  In  equity 
to  reform  a  deed,  made  on  the  2lBt  of  Febru- 
ary, 1808,  by  John  T.  Hendrlckson  and  wife 
to  George  M.  Slling,  by  having  Ubble  S. 
suing  made  the  grantee  therein  instead  of 
George  M.  Slling,  or  else  to  compel  said 
Hendrlckson  to  execute  a  deed  to  Libbie  S. 
suing,  for  tbe  N.  %  of  tbe  S.  B.  %  of 
section  28,  township  43,  range  33,  except  18 
acres  off  tbe  south  side  of  the  N.  E.  %  of 

5.  B.  %  thereof,  in  Cass  county.  Mo.,  and  to 
j  declare  void  a  proceeding  and  Judgment  In 
j  attachment  wherein  tbe  defendant  Lucy  J. 
i  York  attached  said  lands  as  the  property  of 
I  George  M.  Slling  and  caused  It  to  be  sold 
■•  under  said  attachment  Judgment  and  tbe 
:  defendant  Charles  A.  Mitchell  became  tbe 
I  purcbaner  thereof,  and  to  set  aside  the  sher- 
;  Iff's  deed  under  said  attachment  Judgment  to 
j  said  Mitchell,  and  to  divest  tbe  title  out  of 
I  said  Mitchell  and  out  of  said  Ilendrickson 

and  out  of  said  George  M.  Slling,  and  to 
▼est  the  same  in  the  plaintltt  Mamie  S.  Slling, 
tbe  sole  surviving  heir  of  said  Llbble  S. 
suing.  There  was  a  Judgment  for  the  plain- 
tiffs, and  tbe  defendants  York  and  Mitchell 
appealed. 
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The  Issues: 

The  petition  states  that  on  the  Ist  of 
November,  1892,  Llbble  S.  Slllng  became  the 
owner  of  lots  10,  11,  12,  and  13,  In  block 
12,  In  the  town  of  Stewart  City,  commonly 
called  Drexel,  In  Cass  county,  Mo.,  as  her  sepa- 
rate property;  that  afterwards,  on  the  21st 
of  February,  1898,  Mrs.  Slllng  and  her  hus- 
band, George  M^  conveyed  said  lots  to  the 
defendant  Hendrlckson,  In  consideration  of 
which  Hendrlckson  agreed  and  promised  to 
sell  and  convey  to  Mrs.  Slllng  the  property 
here  Involved,  subject  to  two  deeds  of  trust  i 
thereon  aggregating  $700;  that  Hendrlckson 
undertook  so  to  do,  but  by  mistake  of  the 
draftsman  the  conveyance  from  Hendrlck- 
son and  wife  was  made  to  George  M.  Slllng, 
Instead  of  to  Llbble  S.  Slllng ;  that  said  deed, 
80  executed,  was  never  delivered  by  Hendrlck- 
son to  Mrs.  Slllng,  or  to  any  one  else  for  her 
In  her  lifetime,  and  she  never.  In  fact,  saw 
the  same ;  that  Mrs.  Slllng  died  on  the  8th 
of  April,  1898,  leaving,  surviving  her,  her 
said  husband  and  the  minor  plalntlflF,  Mamie 
Slllng,  her  only  child  and  heir  at  law;  that 
the  deed  from  Hendrlckson  was  delivered  to 
George  M.  Slllng  about  the  10th  of  May,  1898, 
and  that  be,  without  reading  the  same  or 
knowing  its  contents,  delivered  it  Into  the 
cnstody  of  one  O.  K.  Beed,  then  cashier  of 
the  bank  at  Drexel,  where  it  remained  until 
Just  prior  to  the  institution  of  this  suit, 
when  George  M.  Slllng  learned  for  the  first 
time  the  true  character  and  contents  of  the 
same ;  that  Mrs.  Slllng  never  In  her  lifetime, 
In  writing  or  otherwise,  authorized  Hendrlck- 
son and  wife  to  execute  a  deed  to  said  land 
to  any  other  person  than  herself,  and  that 
prior  to  her  death  she  had  no  knowledge  of 
the  contents  of  said  deed ;  that  immediately 
after  the  death  of  his  wife  George  M.  Slllng, 
as  trustee  for  Mamie  Slllng,  took  possession 
of  said  lands  and  rented  the  same  and  applied 
the  rents  therefrom  to  the  payment  of  the 
mortgages  on  said  land;  that  about  the  2d 
of  February,  1901,  Mr.  Slllng  leased  the  land 
to  the  defendant  Charles  A.  Mitchell  for  one 
year,  commencing  March  1,  1901,  and  ending 
March  1,  1902,  and  said  Mitchell  entered 
into  possession  of  said  premises  under  the 
terms  of  the  lease;  that  on  the  25th  of 
September,  1902,  on  petition  of  the  minor, 
Mamie  Slllng,  the  circuit  court  of  Cass  county 
appointed  George  M.  Slllng  her  next  friend 
to  prosecute  this  action,  who  filed  his  written 
consent  thereto;  that  on  the  20th  of  May, 
1901,  the  defendant  Lucy  3.  Tork  Instituted 
a  suit  by  attachment  against  O.  M.  Slllng, 
in  the  circuit  court  of  Cass  County,  on  a 
note  for  $250,  dated  April  80,  1896;  that 
a  writ  of  attachment  was  issued  therein  and 
was  levied  upon  the  land  in  controversy  by 
the  sheriff  seizing  the  land ;  that  the  petition 
in  the  attachment  case,  as  well  as  the  affi- 
davit therein,  charged  that  the  defendant  O. 
M.  suing  was  a  nonresident  of  the  state 
of  Missouri ;  that  an  order  of  publication  was 
made   In   said  cause    against   G.    M.    SUing 


luid  publiabed  In  the  Drexel  Star,  a  news- 
paper published  in  Cass  county;  that  O.  M. 
Slllng  was  never  personally  served  with  any 
summons  or  process  in  said  cause,  and  never 
appeared  to  such  actjon,  and  was  not  a  resi- 
dent of  Missouri  at  any  time  while  said  ac- 
tion was  pending,  and  had  no  notice  what- 
ever of  said  suit  or  action  until  some  time 
after  November  4,  1901 ;  that  on  the  13tb  of 
September,  1901,  Judgment  was  entered  in 
favor  of  Mrs.  York  against  O.  M.  Slllng  for 
$324.24 ;  that  afterwards,  on  the  13th  of  Sep- 
tember, 1901,  a  special  execution  against  the 
property  here  Involved  was  Issned  on  said 
judgment,  and  the  interest  of  G.  M.  Slllng 
therein  was  sold  by  the  sheriff  and  purchased, 
by  the  defendant  Charles  A.  Mitchell  for  the 
sum  of  $373.14 ;  that  on  the  4th  of  November, 
1901,  the  sheriff  executed  a  deed  to  said  land 
to  said  Mitchell,  and  that  Mitchell  has  been 
claiming  title  to  the  land  ever  since,  and 
refuses  to  acknowledge  the  plaintiffs,  or 
either  of  them,  as  landlord ;  that  at  the  time 
of' the  levy  of  the  writ  of  attachment  the  sher- 
iff gave  no  notice  to  the  tenant  in  possession, 
and  did  not  give  such  notice  at  any  time 
before  the  return  day  of  the  writ  of  attach- 
ment; that  at  the  date  of  the  attachment 
said  O.  M.  Slllng  had  no  interest  in  said 
land,  and  claimed  none,  and  that  the  circuit 
court  never  acquired  any  Jurisdiction  over  the 
person  of  said  G.  M.  Slllng  nor  of  the  real 
estate;  that  the  Judgment,  execution,  and 
sale  thereunder  were  null  and  void,  and  con- 
stitute a  cloud  on  the  title  of  the  plaintiff 
Mamie  Slllng ;  that  the  defendant  Hendrlck- 
son Is  a  nonresident  of  the  state;  that  the 
plaintiff,  Mamie  Slllng  and  her  coplaintiff, 
as  trustee,  are  entitled  to  have  specifically 
enforced  the  contract  entered  into  between 
the  defendant  Hendrlckson  and  Llbble  S. 
Siling  for  the  conveyance  of  said  land.  The 
prayer  of  the  petition  is  for  a  decree  enfor- 
cing the  contract,  divesting  title  out  of  Hen- 
drlckson, setting  aside  the  Judgment  In  favor 
of  Mrs.  Tork  against  Mr.  Slllng.  the  exe- 
cution and  sale  thereunder  and  the  deed  from 
the  sheriff  to  the  defendant  Mitchell,  and  di- 
vesting title  out  of  Mitchell  and  vesting  It  in 
Mamie  Siling;  and  for  an  order  requesting 
Mitchell  to  surrender  the  possession  to  tbe 
plaintiff,  and  for  further  relief.  The  peti- 
tion originally  contained  a  second  count  in 
ejectment,  but  on  the  6th  of  January,  1903, 
the  plaintiffs  dismissed  that  ooimt  The  de- 
fendants York  and  Mitchell  were  personally 
served  with  a  summons  In  the  case.  The 
sheriff's  return  certified  that  Hendrlckson 
could  not  be  found  in  Cass  connty.  There 
was  an  order  of  publication  as  to  him  which 
was  duly  published,  but  he  failed  to  appear 
and  made  default. 

The  defendants  Mitchell  and  York  am>ear- 
ed  and  answered  and  defended  the  salt. 
Their  answers  were  general  denials,  coupled 
with  a  special  plea  alleging  the  validity  of 
the  attachment  proceedings  and  the  title 
of  Mitchell  obtained  thereunder,  denying  that 
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Mn.  SUInc  bought  tbe  property  from  Hen* 
drlckaon,  or  tbat  Hendrlckaon  agreed  to  make 
tbe  deed  to  her,  bat  by  mistake  made  It 
to  her  husband,  and  alleging  tbe  truth  to  be 
that  the  purchase  price  was  paid  by  the  hus- 
band and  the  deed  made  to  blm  pursuant  to 
contract,  and  that  he  was  the  real  owner  of 
the  land  at  the  time  of  the  attachment  and 
of  the  sale  thereunder,  and  that  the  amount 
bid  by  Mitchell  was  applied  to  the  payment 
of  the  debt  from  Mr.  SlUng  to  Mrs.  Tork,  and 
that  Mr.  SUing  has  made  no  tender  of  the 
amount  so  bid  and  applied,  and  is  therefore 
not  entitled  to  any  equitable  relief.  The  de- 
fendants Mitchell  and  York  further  pleaded 
that  George  M.  SUlng  was  estopped  because 
he  had  knowledge  of  the  pendency  of  tbe 
attachment  suit  prior  to  the  rendition  of  the 
judgment,  and  had  actual  knowledge  that 
Judgment  had  been  rendered  against  the  land 
and  execution  Issued  thereon,  and  that  the 
defendant  Mitchell  had  purchased  tbe  same 
upon  execution,  and  that  thereafter  Mr. 
Stltng  refused  to  pay  the  taxes  or  to  pay  the 
Interest  of  the  Hen  or  mortgage  on  said  land, 
and  never  made  any  demand  on  Mitchell  for 
tbe  pooeesloa  of  the  land,  or  for  any  rent 
therefor,  but  acquiesced  In  the  sale  and  by 
his  consent  and  conduct  ratified  the  same, 
and  is  thereby  estopped  to  set  up  any  want 
of  Jurisdiction  or  other  irregularity  In  tbe 
sale.    The  reply  Is  a  general  denial. 

The  case  made  Is  this:  About  1890, 
George  M.  SUlng  with  his  wife  and  child 
came  to  Dreiel,  Mo.,  and  purchased  a  piece 
of  property  and  erected  a  building  thereon 
fbr  hotel  purposes,  and  conducted  a  hotel; 
his  wife  assisting  him  In  so  doing.  After- 
wards he  traded  the  hotel  for  a  farm  in  Kan- 
sas, and  that  sold  the  farm.  Afterwards,  on 
tbe  1st  of  November,  1892,  he  used  $2,500 
of  the  proceeds  of  the  sale  of  the  farm  for 
tbe  purchase  of  lots  10,  11,  12,  and  13  in 
Stewart  City,  commonly  called  DrexA,  and 
bad  the  conveyance  therefor  made  to  his  wife, 
Llbble  8.  SUlng.  He  afterwards  buUt  a 
bouse  and  store  thereon,  and  with  tbe  re- 
mainder of  the  proceeds  of  the  Kansas  farm 
he  purchased  a  stock  of  goods  called  a 
racket  stock,  and  he  and  his  family  lived 
on  the  premises  and  carried  on  the  btislnesa ; 
Us  wife  assisting  therein.  The  defendant 
Roidrlckson  owned  the  67-acre  farm  here  in 
controversy,  lying  in  Cass  county.  The  par- 
ties agreed  to  exchange  the  town  lots  and 
house  and  store  for  the  farm.  Hendrickson 
says  they  valued  the  farm  at  $2,500,  the 
town  lots  and  residence  at  $1,200,  and  the 
stock  of  goods  at  $600,  and  as  there  was  a 
■lortgage  of  $700  on  the  farm,  which  Mrs. 
suing  was  to  assume,  that  made  the  value  of 
tbe  town  lots,  stock  of  goods,  and  mortgage 
equal  to  the  value  of  the  farm.  At  that 
ttane  Mrs.  SUlng  was  in  very  bad  health,  was 
suffering  from  consumption,  and  little  hope 
of  ber  recovery  was  entertained.  Mr.  SUing, 
without  the  knowledge  or  consent  of  his  wife, 
directed  tbat  tbe  deed  from  Hendrickson  to 


the  farm  be  made  to  him,  for  tbe  purpose^ 
as  he  says,  of  holding  it  for  tbe  benefit  of  their 
child,  Mamie  SUlng.  Mrs.  Sillng  executed 
the  deed  to  the  town  property  to  Hendrickson, 
but  according  to  the  testimony  of  her  hus- 
band she  never  saw  the  deed  for  the  farm 
from  Hendrickson  to  her  husband,  never  had 
the  deed  in  her  possession,  and  never  knew 
that  the  conveyance  had  been  made  to  her 
husband.  Instead  of  her,  and  died  without 
ever  becoming  aware  of  that  fact,  or  having 
authorized  the  deed  to  be  made  to  her  hus- 
band. The  deed  from  Hendrickson  to  SUing 
was  retained  by  the  notary,  because  the  in- 
ventory of  the  stock  had  not  been  completed 
and  the  consideration  had  not  been  Inserted 
in  the  deed.  Mr.  SUlng  says  the  notary  told 
blm  he  had  some  further  work  to  do  on  the 
deed  before  delivering  It,  and  that  it  remained 
in  the  notary's  bands  from  the  date  of  its  exe- 
cution, on  tbe  2l8t  of  February,  1898,  until  the 
10th  of  May,  189&  In  the  meantime  Mra  Si- 
ling  bad  died.  As  the  mortgages  on  the  farm 
were  made  by  Hendrickson,  and  he  was  liable 
primarUy  therefor,  it  was  arranged  and 
agreed  that  he  should  rent  the  farm  for  a 
term  of  two  years  at  $200  a  year  rental  and 
should  apply  the  rent  to  tbe  payment  of  the 
mortgages  on  the  land,  and  this  was  done. 
After  his  wife's  death,  Mr.  Sillng  received  the 
deed  to  the  farm  on  tbe  10th  of  May,  1898, 
and  as  he  was  then  al>out  to  leave  Missouri 
and  go  to  Oklahoma  to  live,  he  delivered  tbe 
deed  to  the  farm  to  Mr.  Reed,  tbe  cashier  of 
the  bank,  and  asked  him  to  have  it  recorded. 
Mr.  Keed  did  not  do  so,  however,  and  simply 
kept  the  deed  in  his  possession.  Sillng  and 
child  then  went  to  Oklahoma,  living  there 
and  in  Kansas  and  in  Ck)lorado  continuously 
thereafter  until  the  time  this  suit  was 
brought  on  tbe  20tb  of  September,  1902.  In 
1900  suing  leased  the  land  for  one  year  to 
one  Adams  at  a  rental  of  $175,  and  applied 
tne  proceeds  of  tbe  rent  to  the  payment  of 
the  mortgages  on  the  land  and  .the  taxes.  In 
February,  1901,  Sillng  leased  tbe  land  for 
one  year  to  the  defendant  Mitchell  for  a 
term,  commencing  March  1,  1901,  and  ending 
March  1,  1002.  On  the  20tb  of  May,  1901, 
Mrs.  Tork  Instituted  a  suit  by  attachment 
against  O.  M.  SUing  on  a  note  for  $250,  dated 
April  30,  1898,  and  the  land  was  seized  under 
the  attachment  writ  as  the  property  of  G. 
M.  suing.  The  sberifl's  return  recites  that 
he  executed  the  writ  of  attachment  by  levy- 
ing upon  and  seizing  and  attaching  all  the 
right,  title,  and  interest  of  the  defendant,  G. 
M.  suing,  in  the  real  estate,  and  by  filing 
with  the  recorder  of  Cass  county  an  abstract 
of  the  attachment,  showing  the  names  of  the 
parties  and  of  debt  and  date  of  levy,  and  de- 
scription of  the  lands  levied  on.  Tbe  defend- 
ant Mitchell  was  at  that  time  tenant  in  pos- 
session of  tbe  land.  No  notice  of  tbe  at- 
tachment was  served  on  him,  as  required 
by  section  643,  Rev.  St  1889,  either  10  days 
before  tbe  return  day  of  the  writ  or  at  any 
other  time,  nor  did  the  sheriff  recite  the  tact 
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Of  such  notice  and  the  name  of  the  tenant 
In  bis  return.  The  attachment  suit  was  en- 
titled, "Lucy  J.  Tork,  plaintiff,  against  O. 
M.  suing,  defendant,"  and  the  order  of  publi- 
cation ran  against  G.  M.  Siling,  and  stated 
that  an  action  had  been  commenced  against 
him  by  petition  and  attachment  In  the  circuit 
court  of  Cass  county,  the  object  and  gmeral 
nature  of  which  was  to  enforce  the  payment 
and  collection  of  $315.42,  the  amount  due  on 
the  promissory  note  executed  by  him  to  the 
plaintiff  in  the  attachment  suit  on  the  30th 
day  of  April,  1898,  due  within  one  year 
after  date,  with  Interest  at  8  per  cent ;  "that 
his  property  bad  been  attached,"  and  unless 
he  appeared  at  the  next  term  of  the  circuit 
court.  Judgment  would  be  rendered  against 
blm  and  bis  property  sold  to  satisfy  the  same. 
No  description  of  any  property  that  had 
been  attached  was  contained  In  the  order  of 
publication.  The  order  of  publication  was 
duly  published  In  the  Drexel  Star.  Mr.  Si- 
ling  says  that  he  never  saw  the  order  of  pub- 
lication, and  never  knew  or  heard  that  the 
suit  in  attachment  bad  been  brought  against 
blm,  until  about  December,  1901 ;  that  in  the 
fall  of  1901  he  was  taken  sick  with  typhoid 
fever,  and  bis  mail  was  not  given  to  blm  to 
read  until  about  the  last  of  December,  1901, 
at  which  time  he  learned  that  there  had  been 
a  Judgment  against  blm  in  the  attachment 
suit,  and  that  the  land  had  been  sold,  and 
that  Mitchell,  the  tenant  In  possession,  bad 
become  the  purchaser.  A  number  of  letters 
were  offered  and  read  In  evidence,  some  from 
Mitchell  to  suing,  and  one  from  Mitchell's 
attorney  to  SlUng,  and  one  from  Mrs. 
York's  attorney  to  Mr.  Slling;  but  none 
of  the  letters  have  been  produced,  either  in 
whole  or  in  substance,  in  the  abstract  of  tbe 
record,  and  therefore  this  court  Is  In  the 
dark  as  to  their  exact  contents.  Mr.  Siting 
says  that  the  letters  he  received  were  simply 
inquiries  as  to  what  he  would  sell  the  proper- 
ty for,  and  Mrs.  Tork's  attorney  says  that 
his  best  recollection  is  that  the  letter  he 
wrote  Mr.  Slling  was  after  the  Judgment  had 
been  rendered  and  before  tbe  property  was 
sold,  and  that  he  did  not  tell  Mr.  Slling  that 
the  Judgment  had  t)een  rendered,  but  wanted 
to  know  at  what  price  he  would  sell  the  land, 
thinking  that  Mr.  Siling  knew,  from  other 
sources,  the  fact  that  the  Judgment  had  been 
rendered,  and  would  be  willing  to  sell  tbe 
land  at  private  sale  rather  than  have  it  sold 
by  the  sheriff.  The  tenant,  Mitchell,  says 
that  in  one  of  his  letters,  which  was  not  in- 
troduced In  evidence,  and  which  Slling  says 
be  never  received,  he  told  Siling  that  the  at- 
tachment suit  had  been  begun.  The  other  let- 
ter from  Mitchell  to  Slling  and  the  letter  from 
Mitchells  attorney  to  Siling  were  written 
after  tbe  sberUTa  sale,  and  consisted,  princi* 
pally,  according  to  the  oral  testimony,  of  a 
request  that  Siling  would  order  the  cashier 
of  the  bank  to  tiurn  over  the  deed  from  Hen- 
drickson  to  them,  so  that  it  could  be  placed 
on  record.    Slling  says  be  never  answered 


any  of  those  letters,  because,  after  he  learned 
of  the  sale  of  the  property  to  Mitchell  under 
the  attachment,  he  intended  to  come  bade  to 
Missouri  for  the  purpose  of  instituting  this 
suit,  which  he  did  on  the  25th  of  September, 
1902,  having  immediately  previous  thereto 
placed  the  deed  on  record.  Slling  also  says 
that  after  the  institution  of  this  suit  he  col- 
lected tbe  rent  from  Mitchell  for  the  premises 
for  the  year  beginning  March  1,  1901,  and 
ending  March  1,  1902,  and  that  be  had,  prior 
to  the  trial,  paid  all  tbe  taxes  on  the  land  and 
had  paid  up  the  interest  on  the  unpaid  por- 
tion of  the  mortgage  on  the  land,  and  bad 
paid  a  portion  of  the  mortgage,  in  addition 
to  what  had  been  extinguished  by  the  appli- 
cation of  the  rents  to  the  mortgage.  It 
appeared  from  the  testinwny  of  Mitchell  that 
prior  to  the  sale  he  had  an  Interview  with  tbe 
attorney  of  Mrs.  Tork,  wherein  the  attorney 
stated  that  Mrs.  York  was  only  Interested 
in  having  the  property  bring  the  amount  of 
her  Judgment,  with  costs  and  interest,  and 
would  not  bid  at  the  sale  beyond  that  amount. 
It  also  appeared  from  Mitchell's  testimony 
that  he  agreed  with  Dr.  Bennett,  that  if  be 
could  get  a  good  title  to  tbe  land  for  the 
amount  of  the  Judgment,  interest  and  costs, 
and  if  Dr.  Bennett  would  not  bid  at  tbe 
sheriff's  sale  for  the  land,  be  (Mitchell) 
would  pay  Dr.  Bennett  the  sum  of  $37.50. 
Upon  this  showing,  the  chancellor  mtered 
a  decree  for  the  plaintiffs,  vesting  the  title 
in  Mamie  Siling  and  divesting  It  out  of  Hen- 
dridsson  and  Mitchell,  and,  as  nearly  as  can 
be  ascertained  from  tbe  briefs,  for  the  Judg- 
ment itself  is  not  set  out  in  the  abstract  of 
the  evidence,  also  ordered  the  defendant 
Mitchell  to  turn  over  the  possession  to  Mamie 
Siling.  What  other  order  wat  contained  in 
the  decree  is  not  clear  from  the  abstract  in 
this  cttse,  and,  in  the  absence  of  the  full 
terms  of  tbe  Judgment,  it  is  impossible  to 
definitely  determine  From  this  decree 
Mitchell  and  Mrs.  York  appealed. 

1.  On  the  1st  of  November,  1892,  Mrs.  Libbie 
S.  Siling  acquired  the  title  to  lots  10.  11,  12, 
and  13,  in  block  12,  in  Stewart  Ci^,  com- 
monly called  Drexel,  Cass  county.  Mo.  Tbe 
consideration  for  tbe  purchase  thereof  was 
paid  by  her  husband.  The  general  rule  of 
law  Is  that  where  a  husband  buys  property 
and  has  tbe  title  placed  In  tbe  name  of  his 
wlfe^  tbe  presumption  is  that  it  was  intend- 
ed as  a  provision  for  her.  At  the  time  of 
the  purchase  of  the  land,  Mr.  Siling  is 
not  shown  to  have  been  insolvent,  and  there- 
fore he  had  a  right  to  have  the  land  con- 
veyed to  his  wife  as  a  pure  gift  So  far  as 
this  record  discloses,  neither  at  the  time 
tbe  land  was  purchased  in  1892,  nor  wheu 
the  buildings  were  placed  thereon  In  1895, 
was  he  indebted  In  any  manner  whatever. 
The  note  to  Mrs.  York,  which  afforded  the 
foundation  for  the  attachment  suit  was  dat- 
ed on  tbe  30th  of  April,  1898,  which  was 
after  tbe  2l8t  of  February,  1898,  when  the 
attempted  exchange  of  property  toolc  place. 
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At  the  time  of  tbat  ezcnange  of  property, 
therefore,  Mrs.  YoeIe  was  not  a  creditor  of 
Mr.  suing.  The  negotiations  for  tlie  ez- 
cliange  of  the  town  proi)erty  for  the  farm 
were  conducted  by  Mr.  Siling.  Mrs.  SUIng 
at  that  time  was  ill  with  consumption  and 
apears  to  have  been  confined  to  her  house. 
She  died  on  the  8th  of  April,  1898,  Just  22 
days  before  Siling  became  Indebted  to  Mrs. 
Tort  ffhe  consideration  for  the  farm  was 
the  town  property  owned  by  Mrs.  SUIng. 
When  the  town  property  was  exchanged  for 
tbe  country  property,  Mr.  SUIng  caused  the 
deed  to  the  country  property  to  be  made  to 
him,  Instead  of  to  his  wife.  When  he  did  so, 
however,  he  became  trustee  of  the  land  for 
the  benefit  of  his  vrife.  It  was  not  an  ex- 
press trust,  but  an*  implied  trust,  under  the 
laws  of  this  state^'  Bice  v.  Shipley,  159  Mo. 
S99,  60  S.  W.  7^  Mrs.  Siling  never  knew 
tbat  the  title  had  been  taken  in  the  name  ot 
her  husband,  and  died  in  ignorance  of  that 
fact  She  never,  In  writing,  or  In  any  other 
manner,  gave  her  husband  any  authority  so 
to  do.  She  therefore  might,  if  she  bad  lived, 
have  compelled  him  to  convey  to  her,  or 
to  be  declared  a  trustee  for  her  benefit,  but, 
dying  in  Ignorance  of  the  fact,  she  did  not 
do  so.  The  deed  from  Hendrickson  to  Mr. 
Siling  was  not  placed  on  record  until  just 
before  tbe  institution  of  this  suit,  on  tbe  25tb 
of  September,  1902.  At  tbe  time  Mrs.  York 
extended  credit  to  Mr.  SUIng,  therefore,  she 
did  not  do  so  on  the  faith  of  his  ownership 
of  the  land  In  question,  for  the  records  at 
that  time,  and  continuously  thereafter,  until 
after  tbtf  land  was  sold  under  the  attachment 
Judgment,  remained  In  Hendrickson,  and  it 
does  not  appear  that  Mrs.  York  knew  at 
the  time  she  extended  credit  to  Mr.  SUing 
anything  about  Mr.  SUIng  having  the  title 
to  this  property  in  his  name.  Mr.  SUIng 
explains  his  reason  for  taking  the  title  in 
his  name,  instead  of  his  wife's  name,  to  be 
that  his  wife  was  in  bad  health,  not  expected 
long  to  live,  and  tbat  he  wanted  the  title  in 
himself,  so  as  to  be  able  to  handle  it  for 
the  benefit  of  their  child.  Whatever  his  mo- 
tives  were,  he  had  no  legal  authority  to 
take  the  title  In  his  name;  but,  under  the 
circumstances,  he  was  a  mere  trustee  for 
tbe  benefit  of  bis  wife  and  her  heirs. 

2.  Tbe  next  question  which  presents  itself 
for  adjudication  is  whether  or  not,  under 
tbe  circumstances  stated,  the  attachment  and 
jadgment  thereunder  passed  a  good  title  to 
the  defendant,  Mitchell.  It  is  conceded  and 
uncontradicted,  tbat  from  May,  1898,  until 
September,  1902,  Mr.  Siling  was  a  nonresi- 
dent of  tbe  state  of  Missouri.  The  York  suit 
against  him  was  by  attachment.  He  was 
not  personally  served,  nor  is  there  any  sub- 
stantial evidence  in  the  case  that  be  ever 
knew  that  such  a  suit  bad  been  instituted 
against  him,  or  that  the  Judgment  had  been 
entered,  or  tbat  the  land  had  been  sold, 
nntil  December,  1901,  about  60  days  after 
the  sale  of  tbe  land  under  the  attachment 


Judgment  He  was  notified  only  by  publi- 
cation. The  title  acquired  by  Mitchell  at 
that  sale,  therefore,  depends  upon  the  valid- 
ity of  the  attachment  proceedings.  The  sher- 
iff in  levying  the  attachment  complied  with 
i  tbe  requirements  of  section  643,  Rev.  St.  1889, 
j  being  now  paragraph  3  of  section  388,  Rev. 
I  St  1899,  except  that  he  did  not  give  notice 
to  the  tenant  in  possession  at  least  10  days 
before  the  return  day  of  the  writ,  and  did 
j  not  state  the  fact  of  such  notice,  and  tbe 
I  name  of  tbe  tenant,  in  bis  return.  Tbe  point 
I  here  Involved,  and  the  construction  of  the 
statute  applicable  to  such  cases,  underwent 
I  adjudication  by  this  court  in  Walter  v.  Sco- 
,  field,  167  Mo.,  loc.  cit  553.  67  S.  W.  276, 
and  the  previous  decisions  of  this  court  were 
I  there  analyzed,  with  the  result  that  it  was 
I  held  that  the  circuit  court  never  acquired 
Jurisdiction  in  the  attachment  case,  and  that 
the  Judgment  and  sale  thereunder,  and  the 
subsequent  conveyances  arising  therefrom 
were  void.  In  respect  to  the  consequences 
to  tbe  purchaser  at  such  a  sale,  that  case 
was  a  much  stronger  case  In  favor  of  the 
purchaser  than  is  the  case  at  bar,  for  In  that 
case,  a  third  person,  an  entire  stranger  to  the 
transaction,  became  tbe  purchaser,  and  after- 
wards other  third  persons  became  part  own- 
ers of  the  property ;  while  In  the  case  at  bar 
the  purchaser  was  the  tenant  In  possession, 
and  therefore  more  closely  Identified  with  tbe 
title.  In  addition  to  this,  the  purchaser  in 
this  case,  tbe  tenant  in  possession,  has  not 
by  bis  conduct  entitled  himself  to  any  con- 
slderatlcMi  at  the  hand  of  any  court,  for 
whilst  be  says  he  knew  of  tbe  Institution 
and  progress  of  the  attachment  suit,  and 
whUst  he  says  he  wrote  a  letter  to  Mr.  SUIng 
before  the  Judgment  was  entered,  telling  him 
of  the  suit,  still  neither  the  letter  nor  a  copy 
thereof  was  preserved  or  Introduced  in  evi- 
dence, and  his  testimony  as  to  tbe  contents 
of  that  letter  Is  not  at  all  persuasive  or  con- 
vincing that  he  ever  wrote  such  a  letter,  or 
If  he  did  write  a  letter,  tbat  it  contained 
Information  of  the  institution  of  the  suit  In 
addition  to  which,  his  conduct  after  the  Judg- 
ment was  entered,  and  prior  to  the  sale.  In 
promising  to  give  Dr.  Bennett  $37.50  If  he 
would  not  bid  against  him  at  the  sheriff's 
sale,  tends  strongly  to  compel  a  conviction 
that  Instead  of  notifying  the  owner  of  the 
pendency  of  the  suit,  or  of  the  Judgment 
or  contemplated  sale,  he  was  actively  En- 
gaged in  an  attempt  to  procure  tbe  title  to 
the  property  for  himself,  for  $373.14.  when 
it  Is  shown  that  the  property  was  reason- 
ably worth  $2,600. 

The  defendants  seek  to  avoid  the  effect  of 
the  defects  In  the  proceedings  in  reference  to 
notice,  and  of  the  rule  declared  in  Walter 
V.  Scofleid,  supra,  by  showing  that  although 
the  sheriff  did  not  notify  the  tenant,  as  the 
statute  requires,  still  the  tenant  had  actual 
notice  of  the  pendency  of  tbe  snit  prior  to 
tbe  rendition  of  the  Judgment,  and  therefore 
the  requirements  of  the  statute  were  met 
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This  contention,  bowerer.  Is  untenable.  It 
migbt  wltb  equal  propriety  be  claimed  tbat  a 
court  acquired  jurlBdictlon  of  a  defendant,  wbo 
bad  not  been  brought  into  court  by  any  sort  of 
process,  by  showing,  dehors  the  record,  that 
the  defendant  actually  knew  there  was  a 
suit  pending  against  him.  The  requirements 
of  the  statute  are  mandatory,  and  this  is  so 
for  wise  reasons,  to  wit,  that  the  record  shall 
afflrmatlvely  show  that  the  notice  that  the 
law  requires,  was  served  upon  the  defendant, 
and  that  the  matter  of  whether  or  not  a  de- 
fendant had  notice  should  not  be  allowed  to 
rest  in  parol,  nor  subject  to  the  temptation  of 
perjury,  not  implying,  however,  the  existence 
of  such  conditions  in  this  case.  It  was 
pointed  out  In  Walter  v.  Scofleld,  supra,  that 
the  notice  to  the  tenant  in  possession,  was  as 
essential  to  conferriag  jurisdiction  in  at- 
tachments against  nonresidents,  as  was  the 
publication  of  the  notice  In  the  papers,  and 
It  was  said  that  the  notice  to  the  tenant  would 
probably  be  a  better  notice  to  the  owner  than 
the  publication,  for  presumably  the  tenant 
would  notify  the  owner.  Generally  the  pre- 
simiption  would  obtain,  but  the  facts  in  this 
case  clearly  show  that  even  presumptions  of 
law  may  not  always  consist  with  actual  facts, 
and  that  tenants  may  be  found,  like  the 
tenant,  Mitchell,  who  would  fail  to  notify 
the  landlord,  for  ulterior  purposes  of  their 
own.  It  Is  no  answer  to  this  to  say  tbat  If 
the  notice  had  been  served  the  tenant  might 
likewise  fall  to  notify  the  landlord.  The 
statute  is  mandatory  and  requires  the  notice 
to  be  served  on  the  tenant,  and  unless  the 
statute  is  obeyed  the  knowledge  of  the  ten- 
ant, outside  of  the  notice  required,  does  not 
comply  wltb  nor  fulfill  the  requirements  of 
the  law.  If  the  framera  of  the  statute  bad 
Intended  that  the  mere  knowledge  of  the 
tenant  of  the  pendency  of  the  suit  should 
obviate  the  necessity  of  the  service  of  the 
notice,  they  would  have  so  written  the 
law.  That  they  did  not  so  intend  is  clearly 
proved  by  the  fact  that  they  did  not  so  write 
the  law,  and  such  failure  so  to  write  the  law 
was  not  merely  an  oversight,  for  such  a  law 
would  leave  the  question  of  whether  the 
court  acquired  jurisdiction  over  the  owner  by 
notice  to  the  tenant,  to  depend  upon  the  testi- 
mony of  witnesses,  and  would  leave  the  record 
silent  on  that  subject,  so  that  In  case  of  the 
death  of  the  tenant,  or  of  the  officer  serving 
the  writ,  it  would  be  difficult  to  establish 
the  fact  by  parol  testimony.  Cases  might 
arise,  If  the  law  were  so  written,  in  whlcb  the 
officer  would  testify  to  the  knowledge  of  the 
tenant,  and  the  tenant  would  deny  any  such 
knowledge,  and  the  matter  would  then  rest 
upon  which  witness  the  court  believed.  It 
is  not  the  policy  of  the  law  of  this  state  to 
permit  a  Jurisdictional  fact  thus  to  rest  in 
parol,  and  it  was  to  exclude  a  possibility  of 
such  a  thing  that  the  lawmakers  required  the 
sheriff  to  give  notice  to  the  tenant  in  posses- 
sion, at  least  10  days  before  the  return  day 
of  the  writ,  and  to  state  the  fact  of  sndi 


notice  and  tbe  name  of  the  tenant  in  hia- 
retum,  and  thus.  In  this  way,  to  have  a  rec- 
ord, as  to  notice,  whlcb  would  be  binding 
as  to  all  parties.  It  follows  from  the  fore- 
going that  the  circuit  court  never  acquired 
Jurisdiction  in  the  attachment  suit  of  York 
▼.  suing,  and  that  all  the  proceedings  therein, 
including  the  Judgment  and  the  sale  by  tbe 
sheriCT  and  the  sheriff's  deed  to  Mitchell, 
were  absolutely  void. 

3.  This  leaves  tbe  case,  therefore,  tbe  same 
as  if  there  had  never  been  an  attachment  suit, 
or  a  sale  thereunder,  and  tbe  same  as  if  It 
was  a  suit  against  Hendrickson  and  Gleorge 
M.  suing  and  Mamie  Slling  for  the  reforma- 
tion of  tbe  deed  from  Hendrickson  to  Slllng. 
It  is  true,  as  defendants  claim,  tbat  the  bill 
alleges  that  the  contract  was  that  the  deed 
should  be  made  to  Mrs.  Slling,  and  that  by 
mistake  of  the  scrivener,  Mr.  Siling  was 
named  as  the  grantee,  and  that  tbe  evidence 
shows  that  Mr.  Siling  directed  the  deed  to  be 
made  to  him.  But  It  does  not  follow,  as  de- 
fendants claim,  tbat  for  this  reason  all  relief 
should  be  denied  to  Mamie  Slling,  tbe  heir 
of  Mrs.  Siling.  The  facts  established,  clearly 
show  that  Mrs.  Siling  never  knew  that  the 
deed  had  been  made  to  her  husband  Instead 
of  to  her,  and  that  she  never  authorized  tbe 
deed  to  be  made  in  tbat  way.  If  she  was  still 
alive  there  can  be  no  doubt  that  she  could 
maintain  an  action  against  Mr.  Siling  and  Mr. 
Hendrickson  for  tbe  reformation  of  the  deed 
and  have  it  corrected  so  as  to  vest  the  title 
in  her  and  divest  it  out  of  her  husband; 
and  Mamie  Siling,  ber  heir,  has  the  same 
rights  as  her  mother  would  have  bad.*  Neither 
is  It  at  all  Important  or  material  tbat  Mr. 
Slling  purchased  tbe  property  with  bis  own 
money  for  be  gave  it  to  bis  wife  at  a  time, 
when,  in  law,  be  was  entitled  to  do  so  with- 
out defrauding  any  existing  creditors.  When, 
therefore,  the  exchange  of  the  property  was 
made  and  Mr.  Slling  took  the  conveyance  In 
his  own  name  Instead  of  in  bis  wife's  name, 
he  became  a  mere  trustee  for  her  benefit  In 
other  words,  her  property  was  given  in  ex- 
change for  this  property,  and  therefore  a 
resulting  trust  was  created  in  her  favor  by 
operation  of  law,  and  Mr.  Siling  became 
simply  the  trustee  of  the  property.  Abundant 
facts  are  stated  in  the  petition  upon  which  to 
predicate  relief  upon  this  ground,  and  there- 
fore the  failure  to  prove  the  allegations  of 
the  petition  as  to  tbe  mistake  of  the  scrivener, 
does  not  prevent  a  recovery  by  the  plaintiff  in 
this  case. 

4.  The  defendant  Mitchell,  however,  claims 
tbat  the  amount  he  paid  for  the  property  at 
the  attachment  sale  has  not  been  tendered  to 
him,  and  that  relief  cannot  be  accorded  the 
plaintiff,  in  equity,  in  tbe  absence  of  such  a 
tender. 

Two  all-sufficient  reasons  suggest  them- 
selves why  this  contention  should  not  be 
allowed,  to  wit:  First,  this  Is  purely  a  suit 
by  Mamie  Siling  to  recover  property  which, 
of  right,  belongs  to  her,  and  she  owed  Mrs. 
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lork  nothing.  Therefore  the  money  paid  by 
ICitchell  for  the  purchase  of  the  property  did 
not  go  to  extingnlsh  any  debt  that  Mamie 
suing  owed.  Mamie  Slling  conid  have  main- 
tained tills  action  against  her  father  and  the 
other  defendants,  as  defendants,  and  would 
bare  been  entitled  to  the  relief  sought  with- 
out tendering  to  Mitchell  any  sum  which  he 
bad  paid  for  the  land,  and  which  had  been 
applied  to  the  extinguishment  of  her  father's 
debt  to  Mrs.  York.  Instead  of  making  Mr. 
suing  a  party  defendant,  he  was  made  a 
party  plaintifT,  bnt  that  does  not  alter  Mamie 
Siling's  rights  in  the  case.  Second,  but,  even 
if  this  were  an  action  by  Mr.  Siling,  it  cannot 
be  fairly  said  that  the  conclusion  reached  by 
the  trial  court  was  erroneous  because  It  did 
not  require  Mr.  Siling  to  refund  to  Mitchell 
the  amount  he  had  paid  at  the  sherlfTB  sale 
for  the  property.  The  best  complexion  that 
can  be  put  on  the  case  is  that  tbere  was  a 
conflict  in  the  testimony  between  that  of  Mr. 
Siling  and  of  Mitchell  as  to  whether  or  not 
Mitcliell  notified  Mr.  Siling  of  the  pendency 
of  the  suit  before  the  Judgment  The  chan- 
cellor believed  Mr.  Siling's  testimony.  Much 
of  the  evidence  that  was  produced  before  the 
trial  court,  including  the  correspondence,  is 
not  embodied  In  the  abstract  of  the  record. 
Tlierefore  this  court  cannot  adjudge  the  trial 
coort  to  be  In  error  in  its  finding  of  fact  as 
to  this  question.  If  Mr.  Siling's  testimony  Is 
true,  that  Mr.  Mitchell  did  not  notify  him  of 
the  attaclunent  suit  until  after  he  had  pur- 
chased the  property,  then  that  fact,  together 
with  Mitchell's  conduct  in  attempting  to  pre- 
vent others  from  bidding  at  the  sale,  dis- 
entitled Mitchell  to  ask  equitable  relief.  The 
conduct  of  Mitchell  here  spoken  of  refers 
solely  to  tlie  cgreement  he  made  with  Dr. 
Bennett.  The  conduct  of  Mrs.  York  and  her 
attorney,  so  far  as  the  record  discloses,  was 
perfectly  l^al  and  proper,  and  no  wrong  in 
respect  to  bidding  at  the  sale  can  be  at- 
tributed to  them.  Ordinarily  where  one 
stands  by  and  sees  his  property  sold  for  the 
payment  of  his  debts  he  cannot  be  heard  to 
question  the  sale;  and  ordinarily  where  an 
innocent  person  has  purchased  property  of 
tile  defendant  in  an  execution,  and  the 
money  is  applied  by  the  sherifF  to  the  extin- 
gnisimient  of  the  defendant's  Indebtedness,  a 
court  of  equity  will  not  permit  the  defendant 
to  set  aside  the  sale  without  refunding  to  the 
Innocent  party  the  amount  he  so  paid,  and 
which  has  been  so  applied.  But  that  mani- 
festly Just  rule  of  law  ought  not  to  apply  to 
a  ease  like  this,  where  the  purchaser  at  the 
sale  was  the  tenant  of  the  owner,  and  failed 
to  notify  the  owner  of  the  proceedings,  as  he 
was  in  duty  bound  to  do,  and  where  he, 
furthermore,  prevented  other  persons  from 
bidding  at  the  sale,  and  procured  title  to 
Umself  for  a  sum  infinitely  less  than  the 
Ttlne  of  tbe  property.  A  court  of  equity  will 
not  regard  such  a  purchaser  as  an  innocent 
party,  and  will  leave  him  in  the  bed  he  made 
for  himself. 


There   Is  no  evidence  whatever   of  any 

estoppel  or  ratification  by  Mr.  Siling,  and 
there  could  be  none  as  to  Mamie  Siling,  for 
she  is  still  a  minor;  therefore  the  pica  of 
estoppel  and  ratification  is  without  merit  In 
this  case. 

For  the  foregoing  reasons,  the  Judgment  of 
the  circuit  court  is  afilrmed.    All  concur. 


MITCHBM,    V.    ST.  LOUIS,    L    M.    ft    S. 
RY.  CO. 

(Kansas    City    Court    of    Appeals.    Missouri. 
Feb.  6,  1906.) 

JL   ElCINENT  DOUAIN— RAHAOADS— GONSTBUO- 

TioN— Obstboction    of   Aixet— Aotiohs— 

BVIDEROE. 

In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  its  track,  where  defendant  ad- 
mitted that  it  constructed  the  road  in  the  alley, 
a  deed  whereby  defendant  assumed  the  liabilities 
of  another  railroad  which  iMid  previously  en- 
tered into  the  contract  for  the  construction  of 
the  road  in  question  was  not  material  evidence. 
2.  Afpeai/— HA.KMUiB8  Ebbob — Adiiibsior  of 

Evidence. 

In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  its  track,  where  defendant  ad- 
mitted that  it  constructed  the  road  in  the  alley, 
the  admission  In  evidence  of  a  deed,  whereby 
defendant  assumed  the  liabilities  of  anotlier 
railroad  which  bad  entered  into  a  contract  for 
the  construction  of  the  road  in  question,  was 
harmless. 

[Ed.   Note. — ^For  cases  in  point,  see   vol.  3, 
Cent  Dig.  Appeal  and  Error,  {}  4161-4164.] 

S.  Same— INSTBCOTIORS. 

In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  its  track,  where  defendant  ad- 
mitted that  it  constructed  the  road  in  the  alley, 
an  instruction  submitting  ttie  question  of  de- 
fendant's liability,  on  the  ground  tliat  it  had 
assumed  such  liability  by  virtue  of  a  certain 
deed  whereby  it  had  undertaken  to  meet  the 
obligations  of  another  railroad,  was  harmless. 

4.  Tbial  —  iNSTBuonoHB  —  Assumption  of 
Conceded  Facts. 

In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  constructing  its  road  through 
the  same,  it  was  not  error  for  the  court  to  as- 
sume in  an  Instruction  ttiat  the  aliey  was  ob- 
structed by  the  railroad. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S§  432-434.] 

5.  MuNioiPAi  Corporations  —  Allets  —  Va- 
cation—Resumption  OP  Use. 

Although  an  alley  has  been  legally  vacated, 
its  use  by  the  public  for  ten  years,  witli  the 
knowledge  and  consent  of  the  city  and  the 
owners  of  abutting  lots,  wiU  constitute  it  a  put}- 
lic  alley  again. 

[Ed.  Note. — For  cases  In  point,  see  vol.  38, 
Cent  Dig.  Municipal  Corporations,  t  1421.] 

6L  Same— BIoDE  of  Vacation. 

Tbe  mere  passage  of  an  ordinance  declaring 
an  alley  vacated  is  not  sufficient  to  deprive  abut- 
ting owners  of  their  property  rights  in  the  alley. 
[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1429.] 

7.  Eminent  Domain— Construction  of  Raut 

BOAD— ObSTBUOTION  OF  ALLEYS— LlABILITT. 

A  railroad,  in  constructing  its  road  througli 
an  alley  which  bsu  not  l>een  legally  vacated,  is  a 
trespasser,  and  liable  In  damages  to  the  owners 
of  property  abutting  on  the  alley. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Bminent  Domain,  {  257.] 
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S.  TKCAL  —  DaMAOM  —  INSTBXTCTIONS  —  OoH- 
FLICT. 

In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  constructing  its  road  therein, 
an  instruction  that  the  jury  should  estimate 
plaintiff's  damage  in  a  sum  suflBcient  to  compen- 
sate him  for  'SrhateTer  damages  he  has  sus- 
tained" was  not  in  conflict  with  a  charge  de- 
fining the  measure  of  damages  as  the  difference 
between  the  value  of  plaintiff's  property  imme- 
'diately  before  the  obstruction  and  its  value  im- 
mediately thereafter;  but  the  two  instructions, 
taken  together,  properly  presented  the  question 
of  damages. 
9.  Triai/— Vebdiot— Genbbal  Vkbdiot. 

Where  there  are  two  counts  in  a  petition, 
each  alleging  a  distinct  subject-matter,  but  the 
court  instructs  the  jury  to  find  for  defendant 
on  the  second  count,  a  general  verdict  for  plain- 
tiff, without  any  finding  for  defendatnt  on  the 
second  count,  is  not  erroneous. 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Judge. 

Action  by  George  Mitcbell  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Martin  L.  Clardy  and  E.  O.  Brown,  for 
appellant  Perkins  &  Blair  and  Mooney- 
bam  &  McCawley,  for  respondent 

BR0ADDU8,  P.  J.  This  Is  an  action  by 
plaintiff  for  damages  to  lot  160  in  North 
Carthage,  occasioned  by  the  construction  and 
operation  of  defendant's  railroad  across  the 
south  end  of  Summer  alley  below  the  surface 
thereof  south  of  plaintifTs  property.  The 
amended  petition,  upon  which  this  case  was 
tried,  is  in  two  counts,  and  declares  on  two 
separate  and  distinct  causes  of  action.  The 
first  count  charges  the  ownership  by  plain- 
tiff of  the  lot  in  question,  having  a  frontage 
along  the  west  side  of  McGregor  street  of 
50  feet  by  a  depth  of  200  feet  west  to  said 
alley;  that  subsequent  to  the  time  plaintiff 
became  the  owner,  defendant  wrongfully  con- 
structed and  then  maintained,  without  plain- 
tiff's consent  its  railroad  across  the  south 
'end  of  the  alley  eight  or  ten  feet  below  the 
surface  thereof,  shutting  oil  plaintiff  from 
Ingress  to  and  egress  from  his  property,  and 
depreciating  the  value  of  his  lot,  for  which 
damages  in  the  sum  of  $700  were  .claimed. 
And  the  second  count  alleges  that  defendant 
wrongfully  entered  upon  the  alley  in  the  rear 
of  plaintifTs  property,  and  excavated  a  deep 
cut  which  extended  along  the  entire  west 
end  of  his  lot,  to  the  depth  of  5  feet  and  the 
width  of  20  feet;  that  said  excavation  was  of 
a  permanent  character,  by  which  his  prop- 
erty was  damaged  $700.  The  answer  was  a 
general  denial,  coupled  with  affirmative  pleas; 
that  in  June,  1878,  the  city  authorities  of 
Carthage  duly  vacated  and  discontinued  Sum- 
mer alley,  including  the  part  thereof  upon 
which  plaintiff's  lot  abuts;  that  on  March  28, 
1904,  the  corporate  authorities  of  said  city 
duly  vacated  all  that  part  of  Limestone  street 
lying  west  of  the  east  line  of  defendant's 
right  of  way,  thereby  cutting  off  plaintiff 
from  access  to  the  strip  in  question  from  the 


south.  Plaintiff  replied  that,  notwithstand- 
ing, the  vacation  of  Summer  alley  by  the  cor- 
porate authorities  of  Carthage  In  Jane,  1873, 
said  alley  was  never  closed  up,  but  had  been 
kept  open  and  used  by  the  public  continuous- 
ly with  the  knowledge  and  consent  of  the  city 
authorities  and  the  owners  of  lots  abutting 
thereon  for  more  than  ten  years  before  the 
commencement  of  this  action,  thereby  estab- 
lishing the  character  of  said  strip  as  a  public 
alley  by  prescription.  In  the  year  1900,  tbe 
plaintiff  became  the  owner  of  the  lot  with 
dwelling  and  other  improvements,  wblcli 
abutted  on  what  was  known  as  Summer  alley. 
The  lot  was  50  feet  in  depth  and  200  feet  In 
length,  and  also  abutted  on  what  was  kno^rn 
as  Limestone  street,  which  intersected  said 
alley  about  200  feet  south  of  the  west  end 
of  said  lot  In  June,  1873,  said  alley  was 
declared  vacated  by  the  city,  and  In  March, 
1904,  said  Limestone  street  was  also  vacated 
by  the  city.  There  was  evidence  tending  to 
show  that  the  act  of  tbe  city  discontinuing 
the  alley  was  not  effective,  that  it  continued 
open  and  was  used  by  the  public  as  a  public 
alley,  and  was  recognized  as  such  by  tbe 
city  of  Carthage.  In  June,  1908,  the  defend- 
ant constructed  and  maintained  a  standard 
gauge  steam  railroad  along  said  alley,  tbe 
effect  of  which  was  to  practically  destroy  It 
as  a  highway.  Other  facts  will  appear  In 
the  progress  of  this  opinion.  The  verdict  and 
Judgment  were  for  the  plaintiff,  from  wbleh 
defendant  appealed. 

The  defendant  makes  several  objections  to 
instruction  No.  1,  given  at  tbe  instance  of 
the  plaintiff,  for  which  there  is  no  found- 
ation, except  in  one  particular,  wherein  It 
left  to  the  jury  to  determine  what  was  a 
public  alley.  But  as  the  jury  were  told 
correctiy  in  Instruction  No.  3  what  was  nec- 
essary to  constitute  a  public  alley  by  public 
user,  the  objection  la  without  merit  During 
the  progress  of  the  trial.  It  was  shown  that 
the  Dalhoff-Bethune  &  McNemey  Construc- 
tion Company  bad  the  contract  for  building 
the  railroad  through  tbe  city  of  Carthage 
with  the  White  River  Railroad  Company. 
The  plaintiff  then  read,  over  the  objections 
of  defendant  a  deed  from  tbe  latter  company 
to  the  defendant  company,  whereby  the  for- 
mer conveyed  to  the  latter  all  its  railroad  prop- 
erty, real  and  personal,  rights,  privileges,  and 
franchises  in  consideration  that  the  grantee 
would  assume  and  pay  all  the  Indebtedness 
of  the  grantor  Incurred  in  the  construction 
of  Its  railroad,  and  in  the  acquisition  of  its 
property,  and  all  liabilities  contracted  by  It 
in  connectiim  therewith.  Defendant  contends, 
and  rightly,  that  it  was  not  material  evi- 
dence. As  defendant  admits,  at  least  it  baa 
in  this  court  that  it  constructed  the  road  on 
the  alley.  It  was  not  necessary  to  show  that 
It  had  assumed  the  liablUties  of  the  White 
River  Railroad  Company,  which  bad,  prior 
thereto,  entered  Into  tbe  contract  mentioned 
for  its  construction.    But,  notwithstanding. 
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we  are  unable  to  see  In  wbat  way  defendant 
mold  bare  been  prejudiced  by  tbe  admission 
of  tbe  deed,  for  It  did  not  bare  any  tendency 
whatever  to  increase  Its  liability  or  to  mis- 
lead the  Jury.  And  the  instruction  of  tbe 
court  (No.  2)  submitting  the  question  of  de- 
fendant's liability  upon  the  ground  that,  by 
Tirtue  of  said  deed,  it  had  assumed  It,  was 
also  harmless  for  tbe  same  reason.  Another 
objection  to  tbe  instruction  Is  that  It  assumes 
that  the  alley  was  obstructed  by  the  railroad. 
Such  la  the  fact  That  it  was  obstructed, 
there  was,  and  could  be,  no  controversy. 
There  was  no  dispute  whatever  on  that  point 
The  court,  notwithstanding  the  conceded  fact, 
might  well  have  assumed  that  a  railroad  in 
a  narrow  alley  In  a  city  or  town  would  neces- 
sarily obstruct  it — in  fact  destroy  it  for  all 
purposes  other  than  for  the  use  of  the  rail- 
road. Sherlock  v.  K.  C.  Belt  Ry.  Co.,  142 
Mo.  1T2,  43  S.  W.  629,  64  Am.  St  Rep.  551. 

Tbe  plaintiff's  third  instruction  is  criticised 
because  the  Jury  were  told  that  although  the 
corporate  authorities  of  Carthage  may  have 
vacated  the  alley  before  the  construction  of 
defendant's  road,  yet,  If  the  alley  had  not 
been  "closed  up  In  pursuance  of  tbe  vacating 
ordinance"  for  ten  years  before  the  road  was 
bnilt  then  it  became  a  public  alley,  notwith- 
standing the  same  bad  been  vacated  and  dis- 
continued by  the  city  authorities.  The  ob- 
jection Is  not  well  taken  because  the  instruc- 
tion was  not  narrowed  down  to  the  limited 
Kope  that  defendant  construes  It  It  is  quali- 
fied by  tbe  words,  "said  part  of  said  alley 
has  been  opened  and  unobstructed  and  used 
generally  by  the  public  as  a  public  alley  with 
tbe  knowledge  and  consent  of  the  city  of 
Carthage,  and  the  owners  of  the  lots  abutting 
thereon,  then  said  alley  was  a  public  alley 
at  the  time  of  the  construction  of  said  rail- 
road." If  It  had  ever  been  legally  vacated, 
tbe  use  by  the  public  for  ten  years  with  the 
knowledge  and  consent  of  the  city  and  the 
owners  of  abutting  lots  would  constitute  It 
a  public  alley  again.  But,  as  we  view  tbe 
matter,  the  alley  had  never  been  vacated. 
All  that  was  shown  was  that  tbe  city  council 
had  passed  an  ordinance  declaring  it  vacated. 
This  was  not  sufficient  The  abutting  owners 
had  property  rights  in  said  alley,  which  could 
not  be  taken  from  them  by  the  mere  passage 
of  an  ordinance  declaring  It  vacant  And  bad 
It  been  so  vacated.  It  would  have  reverted  to 
the  abutting  lot  owners.  This  is  too  plain 
a  proposition  for  argument  The  defendant, 
lo  constructing  its  road  thereon,  was  a  tres- 
passer, and,  as  such,  liable  In  damages  to  such 
owners. 

.Another  objection  of  defendant  to  plaln- 
tKTs  instroctlons  is  that  the  jury  were  not 
properly  Instructed  on  the  measure  of  dam- 
ages, and  that  they  are  in  conflict  In  one, 
the  jury  are  told  that  in  estimating  plaintiff's 
damage  they  will  return  a  verdict  in  a  sum 
nifiicient  to  compensate  him  for  whatever 
damages  he  has  sustained,  if  any.  In  the 
other,  the  jury  are  told  that  they  may  assess 
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plaintiff's  damages  "at  the  difference.  If  any, 
which  you  may  find  from  the  evidence  that 
plaintiff's  said  lot  was  worth  immediately 
before  said  excavation  and  obstruction  of 
said  alley  and  immediately  after  the  excava- 
tion and  obstruction,"  etc.  These  instructions 
are  not  in  conflict  And  tbe  two  instructions, 
when  read  together,  fairly  and  fully  present- 
ed the  question  to  the  jury  In  such  a  manner 
as  there  could  be  no  mistake  in  their  proper 
application  by  a  Jury.  And  the  amount  of  tbe 
verdict  in  view  of  the  evidence,  shows  that 
no  mistake  was  made  in  that  matter. 

There  were  two  counts  in  the  petition  al- 
leging distinct  subject-matters.  At  the  close 
of  tbe  evidence,  the  court  gave  a  demurrer  as 
to  the  second  count  that  is,  the  Jury  were 
Instructed  to  find  for  the  defendant  on  that 
count  The  Jury  returned  a  verdict  for  $200, 
without  any  flnding  for  the  defendant  on  the 
second  count  as  directed.  It  Is  Insisted  that 
siich  was  error.  In  Allen  v.  Wabash,  St. 
Louis  &  Pacific  Ey.  Co.,  84  Mo.  653,  where  all 
the  evidence  related  to  but  one  count,  a  gen- 
eral verdict  was  upheld.  "  When,  then,  there 
are  several  counts  in  a  petition,  but  all  are 
Ignored  on  the  trial  except  one,  and  a  ver- 
dict is  founded  on  that  one,  such  verdict  is 
good."  Dougherty  v.  St  Louis,  Kansas  City 
&  Northern  Ry.  Co.,  62  Mo.  564.  The  reason 
why  the  verdict  should  be  upheld  in  this 
case  Is  that  the  second  count  of  the  petition 
was  more  than  Ignored — it  was  actually  with- 
drawn from  the  consideration  of  the  jury  as 
an  Issue  in  the  case.  We  are  not  unmindful 
of  the  rule  that  where  distinct  causes  of  ac- 
tion are  stated  In  different  counts  a  general 
verdict  ought  not  to  stand,  for  the  reason  that 
the  parties  cannot  know  how  far  such  a  ver- 
dict disposes  of  the  question  of  the  defend- 
ant's liability  upon  each  separate  cause  of 
action.  In  this  case,  the  instruction  to  find 
for  the  defendant  on  tbe  second  count  la  in 
the  nature  of  a  nonsuit  as  to  the  cause  of 
action  therein  stated. 

The  defendant  has  raised  a  multitude  of 
questions,  which  we  have  not  specifically  no- 
ticed, but  they  have  all  been  disposed  of  by 
what  has  been  said.    Affirmed.    All  concur. 


DAVIS  V.  BARADA-GHIO  REAL  ESTATE 
CO. 

(St.   Louis  Court  of  Appeals.    Missouri.    Dec. 
12,  1905.) 

1.  Vendor  and  Pxtkchaseb  —  Contract  — 
Breach— CoNCTniBXRT  CoNDirioHa— Offer 
TO  Pbbfobu. 

Where  a  contract  for  the  sale  of  real 
estate  provided  that  the  vendee  should  pay  the 
balance  of  tbe  price  on  the  tender  of  a  deed 
eonveyingr  a  clear  title,  such  obligations  were 
concurrent  and  dependent,  so  that  the  vendee 
was  not  entitled  to  recover  damages  for  the 
vendor's  default  until  he  bad  tendered  the 
balance  of  the  price,  regardless  of  the  ven- 
dor's fallare  to  tender  a  deed  conveying  a  clear 
title. 

[Ed.  Note. — For  cases  in  point  see  voL  48, 
Cent  Dig.  Vendor  and  Purchaser,  t  1030.] 
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2.    SAUS— lNCTTItBBA.HCXS— DlBCHABGE. 

Where  a  vendor  contracted  to  convey  a 
clear  title  to  certain  premises  on  payment  of 
the  price,  he  was  not  entitled  to  insist  on 
full  payment  before  he  had  discharged  the  in- 
cumbrances. 

[Ed.  Note. — For  cases  In  point,  see  vol,  48, 
Cent  Dig.  Vendor  and  Purchaser,  {S  877-899.] 

8.  Same— PiRFOBMANCB— Waiveb. 

Where  a  contract  for  the  sale  of  land 
required  the  vendor  to  convey  a  clear  title  on 
the  vendee's  payment  of  the  price,  it  was  com- 
petent for  the  parties  to  waive  such  conditions 
by  the  vendee's  failure  to  object  to  paying  the 
price  because  certain  incumbrances  had  not 
been  discharged,  and  by  the  vendor's  failure 
to  insist  on  a  tender  of  cash  by  his  failure 
to  object  to  the  vendee's  offer  to  pay  on  the 
score  that  money  was  not  tendered. 
4.  Samk— Contract— CoNSTBUCTTON. 

An  option  for  the  sale  of  real  estate  pro- 
vided that,  if  at  the  end  of  30  days  the  op- 
tion was  not  accepted  by  the  vendee  and  the 
second  payment  of  £1,600  made,  then  the  sum 
of  $1,500  paid  should  be  forfeited  to  the  vendor. 
Held,  that  time  was  of  the  essence  of  the  agree- 
ment only  with  reference  to  the  first  two  pay- 
ments, and,  the  second  having  been  promptly 
made,  the  option  was  at  an  end,  and  the  vendor, 
in  case  of  nonperformance  by  the  vendee,  was 
not  entitled  to  retain  the  purchase  money 
as  a  forfeiture,  but  could  only  retain  an  amount 
sufficient  to  cover  sucb  loss  as  it  had  sus- 
tained by  reason  of  the  breach. 

Appeal  from  St  Louis  Clrcoit  Court ;  Daniel 
G.  Taylor,  Judge. 

Action  by  Walter  N.  Davis  against  the 
Barada-Ghio  Beal  Estate  Company.  From 
an  order  granting  a  new  trial  after  verdict 
In  favor  of  plaintiff,  be  appeals.    Affirmed. 

George  B.  Webster,  for  appellant  Collins 
&  Cbappell,  for  respondent 

GOODE,  J.  A  written  contract  was  exe- 
cuted May  16,  1901,  by  tbe  Barada-Ghio  Beal 
EiState  Company,  party  of  tbe  first  part,  and 
Lloyd  B.  Stepbenson,  party  of  the  second 
part,  for  a  sale  by  the  first  party  to  the 
second  of  a  tract  of  land,  a  part  of  which 
lay  Inside  and  a  part  outside  the  corporate 
limits  of  tbe  city  of  St  Louis,  knovm  as 
"North's  Forest  Park  Summit"  The  contract 
provided  for  a  cash  payment  of  $1,600  on 
the  execution  of  the  Instrument,  another 
payment  of  $1,600  In  30  days  from  that  date 
and  the  remainder  of  the  purchase  money, 
$21,000,  In  60  days  from  the  same  date.  The 
Barada-Gblo  Beal  Estate  Company  bound 
Itself  to  convey  by  "a  good  and  sufficient  war- 
ranty deed  free  and  clear"  all  the  property, 
except  certain  lots  already  sold,  on  full  pay- 
ment of  the  purchase  money  at  tbe  time 
stated.  The  contract  concluded  with  this 
paragraph:  "If  at  the  aid  of  SO  days  this 
option  is  not  accepted  by  said  L.  B.  Stephen- 
son, his  legal  representatives  or  assigns,  and 
the  second  payment  of  fifteen  hundred 
($1,600)  dollars  made,  then  the  sum,  to  wit; 
$1,500,  this  day  paid,  shall  be  forfeited  to 
said  Barada-Gblo  Beal  Estate  Company." 
Stephenson  made  tbe  first  payment  on  the 
date  the  contract  was  executed,  and  the  sec- 
ond on  tbe  14th  of  tbe  foUowlnf;  June  and 
within  30  days.     He  then  went  to  Virginia 


I  on  a  trip  and  left  the  transaction  In  the  hands 
of  his  agent,  Mr.  John  C.  Hall,  but  testified 
that  be  had  arranged  with  the  Missouri 
Trust  Company,  where  he  had  $60,000  wortli 
of  bonds  deposited,  to  advance  the  money 
needed  to  complete  the  payment  of  the  price, 
the  trust  company  to  hold  his  bonds  as  col- 
lateral security  for  the  loan.  The  testimony 
shows  that  the  bonds  were  ample  security 
and  the  trust  company  bad  tbe  money  on 
baud  to  lend.  Stephenson  was  uncertain 
whether  he  made  the  arrangement  with  tbe 
trust  company  before  he  went  to  Virginia 
or  afterwards,  but  he  was  positive  that  be 
made  it  either  personally,  before  leaving  St. 
Louis,  or  by  letter  after  he  left  Mr.  Hall 
and  Mr.  A.  L.  Schultz  were  interested  In  tbe 
sale  with  Mr.  Stepbenson.  The  deal  never 
was  consummated,  and  on  September  19, 1902, 
after  the  land  had  been  sold  under  a  deed  of 
trust  executed  in  1892,  this  action  was  in- 
stituted by  Walter  N.  Davis,  as  assignee  of 
Stephenson's  rights  under  the  contract,  to 
recover  damages  from  the  defendant  for  fall- 
ing and  refusing  to  perform  his  agreement. 
Besides  alleging  the  matters  we  have  stated, 
tbe  petition  avers  that  on  July  14, 1901,  plain- 
tut  and  bis  assignors  were  ready  and  willing 
to  perform  the  agreement  on  their  part,  in 
all  respects  remaining  unperformed,  and  on 
said  date  offered  to  accept  a  conveyance  of 
said  property,  and  then  and  there  tendered 
to  the  defendant  the  remainder  of  the  consid- 
eration agreed  to  be  paid,  but  the  defendant 
refused  to  carry  out  the  contract,  and  re- 
fused to  convey  the  property  to  the  plaintiff 
or  bis  assignors;  that  defendant  could  not 
at  that  time,  nor  at  the  time  the  suit  was 
instituted,  convey  a  good  title  to  the  groond. 
for  the  reason  that  it  was  Incumbered  by 
certain  deeds  of  trust,  which  are  designated, 
and  was  afterwards,  on  January  25,  1902, 
sold  to  foreclose  one  of  the  deeds  of  trust, 
purchased  at  said  sale  by  Arthur  Kocian, 
and  Immediately  Incumbered  by  him  for  abont 
$9,000.  The  petlUou  further  charges  tbat 
at  the  date  of  tbe  breach  of  the  contract  by 
the  defendant  the  land  was  of  the  value  of 
$60,000,  and  plaintiff  was  damaged  in  the  som 
of  $38,000  by  tbe  breach.  Tbe  contract  of 
sale  was  assigned  by  the  vendee,  Stephenson, 
to  John  C.  Hall,  July  1,  1901,  and  by  Hall 
to  plaintiff,  Davis,  on  July  16, 1901. 

Tbe  evidence  shows  that  at  the  time  tbs 
contract  was  made  tbe  property  was  incom- 
bered  by  two  deeds  of  trust  executed  by  John 
M.  North  and  wife;  one  to  Charles  Coffall's 
trustee,  dated  January  11,  1892,  to  secure  a 
note  for  $8,000  and  certain  Interest  notes; 
the  other  to  George  Hruslca's  trustee,  dated 
October  17,  1898,  to  secure  a  note  for  $6,700 
and  certain  Interest  notes.  Tbe  evidence  be- 
fore US  shows  that  the  property  was  sold  un- 
der the  first  of  those  deeds  of  trust  January 
25,  1002,  but  does  not  show  whether  the  pur- 
chaser was,  as  plaintiff  alleged,  Arthur  Ko- 
clan,  or  some  one  else.  At  present  It  Is  not 
material   who  bought  the  land;   but  there 
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migbt  be  a  contingency  in  which  it  would 
be  material  that  defendant  did  not  lose  con- 
trol of  the  land  by  the  sale,  bo  that  it  could ' 
not  convey  as  agreed.  At  the  date  of  the 
contract  of  sale  to  Stephenson  there  was  an- 
other apparent  incambranee  on  the  property, 
consisting  of  a  mortgage  and  deed  of  trust 
execnted  in  1857.  This  instrument  appears 
to  have  produced  some  dispute  between  the 
parties  about  the  state  of  the  title ;  but  it  is 
not  referred  to  in  the  petition,  and  hence  is 
nnimportant  in  disposing  of  the  appeal.  As 
we  gather,  either  It  had  been  paid,  or  was 
barred  by  the  statute  of  limitations.  The 
evidoice  conflicts  on  the  issue  of  why  the 
transaction  failed.  The  testimony  for  the 
plaintiff  goes  to  show  tliat  he,  or  Ills  as- 
signors, were  ready  and  willing  to  pay  the 
remainder  of  the  piirchase  money  within  60 
days,  as  stipulated,  and  offered  to  do  so  on 
the  tender  of  m  deed  conveying  a  clear  title ; 
that  the  defendant  failed  and  refused  to  ten- 
der such  a  deed,  tendering  instead  one  which 
left  the  land  subject  to  the  two  deeds  of 
trust  mentioned  in  the  petition,  and  refused 
to  clear  it  of  those  deeds  of  trust  until  the 
purcliase  money  was  paid.  The  eyidence  for 
the  defendant  goes  to  show  that  the  plalntllTs 
assignors,  Stephenson  and  Hall,  were  unable 
to  raise  the  balance  of  the  purchase  money, 
and  never  did  raise  it  or  offer  to  pay  it, 
thongb  payment  was  frequently  demanded  by 
Mr.  Hrnska  as  president  of  the  defendant 
company.  Hruska  testified  to  tendering  a 
deed  several  times,  stating,  as  we  understand, 
that  he  had  paid  off  the  smaller  of  the  two 
deeds  of  trust  and  had  it  in  his  pocket,  but 
not  satisfied  of  record.  He  said  he  did  not 
tell  Mr.  Hall,  who  attended  to  the  affair  for 
Mr.  Stephenson,  that  he  bad  paid  it  Hrnska 
admitted  the  $8,000  deed  of  trust  had  not  been 
MtLcfled,  but  said  be  intended  to  pay  it  and 
did  not  have  to  rely  on  the  purchase  money 
to  do  so,  as  he  could  get  the  money  from  the 
SL  Louis  Union  Trust  Company.  The  effect 
of  Hruska's  testimony  on  this  point  Is  that 
Hall  raised  no  objection  to  concluding  the 
trade  on  account  of  the  deeds  of  trust  being 
onpaid,  but  said  he  (Hall)  was  unable  to 
procure  the  balance  of  the  purcbase  money. 
We  shall  copy  a  portion  of  the  testimony  of 
the  two  witnesses  on  this  point 

Jolm  C.  Hall  swore  as  follows:  "I  am  in 
the  real  estate  business  in  St  Louis  and  have 
been  for  11  years.  I  am'  the  same  John  C. 
Hall  mentioned  in  the  assignment  from  L.  B. 
Stephenson.  I  think  the  first  payment  on 
this  assignment  was  made  by  Mr.  Scbultz 
taking  the  check  up  to  the  defendant's  ofilce 
and  having  the  contract  signed  then;  but  I 
am  not  sure  of  that  T  took  the  second  check 
up  and  delivered  it  to  the  Barada-Ohlo  office 
on  Tenth  and  Chestnut  streets.  This  is  my 
writing  on  the  contract  where  they  receipt 
for  it,  except  the  last  clause,  which,  I  think, 
was  written  by  Mr.  Hruska.  He  called  his 
•on  up,  who,  he  said,  held  the  title,  and  had 
Um  sign  the  receipt    I  don't  recollect  when 


MaJ.  Stephenson  left  the  city,  but  It  was  early 
In  July.  He  told  me  when  the  time  was  up 
and  the  proper  deed  was  made,  to  go  down  to 
the  Missouri  Trust  Company  and  get  the 
money  and  dose  it  up.  I  went  there  several 
days  before  the  last  day  of  the  contract  to 
see  if  everything  was  all  right  and  spoke  to 
Mr.  Frederick  about  it;  he  had  Just  been 
elected  secretary,  and  he  didn't  seem  to  know 
anything  at  all.  I  thought  there  was  no  use 
talking  to  blm,  so  I  went  back  to  Mr.  Faul- 
haber,  who  was  treasurer  of  the  company, 
and  seemed  to  be  the  principal  officer.  He 
said  it  was  all  right  I  think  Mr.  Frederick 
thought  it  was  all  right  but  he  didn't  know 
about  it  I  mean  by  Its  being  all  right  that 
I  could  get  the  money  when  a  proper  deed 
was  ready.  On  the  last  day  of  the  contract 
Mr.  Hro^a  came  in  the  office  and  tendered 
me  a  deed,  but  before  that  we  had  the  ab- 
stract run  down  by  the  Missouri  Trust  Com- 
pany and  there  seemed  to  be  a  flaw  In  the 
title.  Mr.  Hruska  came  In  and  handed  me  a 
deed,  and  said,  this  Is  the  deed  to  the  land, 
and  asked  for  his  money.  I  told  him  some- 
thing was  the  matter  with  the  abstract  and 
we  could  not  pay  until  that  was  straightened 
up.  I  don't  think  he  said  anything  about 
the  flaw  on  that  day,  but  I  said,  'Have  yon 
cleared  the  property  off 7*  and  he  said,  'No; 
there  is  an  $8,000  deed  of  trust  on  it'  I  said. 
'Why  don't  you  pay  that  off?  And  he  said, 
'We  are  going  to  use  your  money  to  do  that' 
I  remember  him  saying  that  well,  and  I 
think  that  Is  all  that  occurred  that  day. 
I  did  not  accept  the  deed,  and  I  certainly 
must  have  given  him  a  reason.  I  felt  that 
MaJ.  Stephoison  was  out  of  the  city,  and 
I  wanted  to  be  absolutely  sure  in  paying  bis 
money  out  on  this  thing  that  it  was  all  right 
and  it  didn't  seem  to  me  it  was  right  I  am 
familiar  with  the  values  of  real  estata  in 
St  Louis." 

Cross-examination:  "I  certainly  did  speak 
to  'Mx.  Hruska  about  the  defect  shown  in  the 
certificate  and  that  of  title.  To  be  sure 
about  it  I  had  gone  to  August  Gelmer  and 
had  him  run  it  down,  and  he  reported  the 
same  defects.  Mr.  Hruska  said,  about  the 
$8,000  deed  of  trust  'We  will  take  that  up 
out  of  your  money'  or  words  to  that  effect 
I  was  not  willing  that  he  should  pay  this  off 
out  of  the  purchase  money,  because  he  had 
not  complied  with  his  agreement  Mr.  Hruska 
tendered  me  a  deed,  but  I  could  not  say  that 
it  was  on  the  14th  of  July;  be  tendered  it  to 
me  once  afterwards,  several  weeks,  and  I 
refused  it  on  the  same  grounds.  Hruska 
urged  me  to  close  the  deal  and  I  urged  him 
to  close  it  I  always  declined,  because  he 
didn't  do  what  he  agreed  to  do.  I  don't  think 
I  ever  applied  to  him  for  an  extension  of 
time.  I  never  told  him  that  Stephenson 
had  not  provided  the  money." 

Mr.  Hruska  testified:  "In  1901  I  was 
president  of  the  Barada-Ohlo  Beal  Bstate 
Company,  and  am  still.  After  the  payment  of 
the  second  sum,  of  $1,600  on  this  c<Hitract  i 
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before  the  14th  day  of  Jnly,  1901,  Mr.  Hall 
asked  for  further  time  for  the  last  payment, 
and  said  he  could  not  get  the  money;  that 
the  Missouri  Trust  Company  had  promised  It, 
but  made  an  excuse  that  they  didn't  have 
sufficient  money  on  hand  to  advance  It;  that 
was  the  last  payment  that  was  due.  Neither 
Mr-  Hall,  nor  Mr.  Stephenson,  nor  Mr.  Davis, 
ever  otTered  to  pay  the  balance  of  the  pur- 
chase price,  although  I  requested  It  more  than 
once.  I  met  Hall  on  the  street  and  asked  him 
about  It,  and  he  said:  'Well,  I  am  not  able 
to  get  that  money.  If  I  can't  arrange  It  very 
soon  I  will  surrender  the  contract  to  you.' 
I  tendered  Mr.  Hall  a  deed  to  this  property 
from  George  Hmska,  who  held  the  title  at 
that  time.  This  Is  the  deed  that  I  offered 
[producing  Exhibit  B].  It  is  dated  July 
15,  1901.  At  that  time  Mr.  Hall  said  that 
he  couldn't  arrange  for  the  money.  I  told 
Mr.  Hall  the  deed  of  trust  shown  on  the 
abstract  was  barred  by  limitation.  There 
was  nothing  said  between  me  and  Mr.  Hall 
about  the  two  North  deeds  of  trust  I  didn't 
have  to  pay  these  two  deeds  of  trust  out  of 
the  purchase  money.  I  had  arrangements 
with  the  St  Louis  Trust  Company  to  advance 
me  any  amount  of  money  I  wanted,  and  I  told 
Mr.  Hall  so.  Mr.  Hall  didn't  raise  any  ob- 
jection to  the  deeds  of  trust  not  being  paid  off. 
The  $8,000  deed  of  trust  was  owned  by  Mr. 
Dolpb.  The  question  did  not  come  up  be- 
tween Hall  and  me  about  those  deeds  of  trust 
I  never  thought  there  was  any  question 
about  it  Mr.  Hnll  said  the  reason  he  didn't 
close  it  up  was  he  couldn't  get  the  money.  I 
made  more  than  one  tender  of  the  deed  to 
Mr.  HalL  I  think,  the  second  tender  was  in 
September  of  the  same  year.  I  have  since 
talked  to  Mr.  Hall  and  am  willing  to  give 
him  a  deed.  I  don't  want  the  property.  I 
want  to  give  him  the  property,  and  my  at- 
titude to-day  is  the  same.  I  have  been  ready 
to  perform  the  contract  ever  since  it  was 
made.  I  don't  want  any  man's  $3,000  for 
nothing." 

There  was  testimony  bearing  on  the  issue 
of  whether  Stephenson  had  arranged  to  bor- 
row the  purchase  money  so  that  it  was  avail- 
able for  use  by  Hall  when  a  good  title  was 
offered. 

The  court,  at  the  request  of  the  plaintiff, 
gave  the  following  instruction:  "The  court 
Instructs  the  Jury  that  the  burden  of  proof 
In  this  case  is  on  the  defendant  to  show 
that  the  plaintiff's  assignor,  John  C.  Hall, 
waived  his  right  to  demand  from  the  defend- 
ant a  warranty  deed  conveying  the  real  estate 
mentioned  in  this  evidence,  free  and  clear  of 
all  incumbrances,  and  unless  the  defendant 
has  satlsfled  the  Jury  by  the  preponderance  or 
greater  weight  of  evidence  that  such  right 
was  waived  by  said  Hall,  the  Jury  must  re- 
turn a  verdict  in  favor  of  the  plaintiff." 

▲t  the  request  of  the  defendant  the  court 
gave  the  following  instruction:  "The  court 
Instructs  the  Jury  that  although  they  may  be- 
lieve from  the  evidence  that  the  deed  of  trust 


from  James  M.  North  and  wife  to  Charles 
Caffall's  trustee,  dated  January  11,  1902, 
and  the  deed  of  trust  from  Buth  North  and 
husband  to  Oeorge  Hruska's  trustee,  dated 
October  17,  1898,  were,  on  July  15,  1901,  liens 
upon  the  real  estate  described  In  the  contract 
sued  on,  they  will  find  their  verdict  in  favor  of 
the  defendant;  if  they  further  believe  and 
find  from  the  evidence  that  the  plaintiff,  or 
John  C.  Hall,  prior  to  July  15th,  knew  of 
the  existence  of  said  deeds  of  trust,  and  if 
they  further  find  that  defendant  proposed  to 
said  Hall  to  pay  off  and  satisfy  said  deeds  of 
trust  out  of  the  sum  of  $22,000,  mentioned  la 
the  contract  sued  on,  provided  they  further 
believe  from  the  evidence  that  said  Hall  con- 
sented  thereto,  or  did  not  object  thereto." 

Of  its  own  motion  the  court  gave  the  fol- 
lowing instructions:  "The  court  Instructs 
the  Jury  that  if  they  find  and  believe  from  the 
evidence:  First;  that  on  the  16th  of  May, 
1901,  the  defendant  agreed  in  writing  to  sell 
to  L.  B.  Stephenson  all  of  that  certain  tract 
of  land,  lying  partly  in  the  county  and  partly 
in  the  city  of  St  Louis,  known  as  North's 
Forest  Park  Summit,  except  certain  desig- 
nated lots  in  block  No.  6  thereof,  for  the  sum 
of  $25,000,  payable  $1,500  at  that  time,  $1,500 
In  30  days  thereafter  and  the  balance  In  60 
days  thereafter,  and  to  convey  the  same  by  good 
and  sufficient  warranty  deed,  free  and  clear 
from  any  incumbrances  or  liens;  second,  that 
said  Stephenson  thereupon  paid  to  defendant 
the  sum  of  $1,500,  and  thereafter,  within  30 
days  from  said  16th  day  of  May,  1901,  paid 
to  defendant  the  further  sum  of  $1,500;  and. 
third,  that  on  or  about  the  1st  day  of  July, 
1901,  said  Stephenson  assigned  all  his  right 
and  interest  In  and  under  said  contract  to 
John  O.  Hall,  and  that  John  C.  Hall  was,  at 
the  expiration  of  60  days  from  May  16,  1901. 
ready,  willing,  and  able  to  pay  the  balance  of 
said  purchase  price;  and,  fourth,  that  the  de- 
fendant was  unwilling,  or  unable  to  convey 
a  good  title  to  the  said  real  estate,  free  and 
clear  from  Incumbrances,  or  liens;  and,  fifth, 
that  thereafter  said  Hall  transferred  all  bis 
right  and  Interest  In  and  under  said  contract 
to  plaintiff — then  the  verdict  should  be  for 
the  plaintiff.  If  you  find  from  the  evidence 
that  on  July  15,  1901,  or  at  any  time  prior 
thereto,  John  C.  Hall,  acting  for  himself, 
or  his  assignor,  Stephenson,  bad  the  title  to 
the  property  in  question  examined,  and  after 
such  examination,  said  Hall  objected  to  the 
title  because  of  the  deed  of  trust  thereon  of 
1857,  and  at  said  time  Hall  knew  that  the 
$8,000  and  the  $6,700  deeds  of  trust  were 
then  on  the  property,  and  also  knew  that  the 
defendant  was  ready,  able,  and  willing  to  pay 
off  and  discharge  said  $8,000  and  $6,700  deeds 
of  trust;  and  if  you  further  find  at  said 
time  Hail  made  no  objection  to  the  title,  ex- 
cept on  account  of  the  1857  deed  of  trust,  and 
if  you  further  find  as  a  fact  from  the  evi- 
dence, that  the  defendant  was  able,  willing, 
and  ready  to  pay  off  said  $8,000  and  $6,700 
deeds  of  trust,  provided  said  Hall  was  ready. 
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able,  and  willing  to  pay  the  balance  of  the 
purchase  price,  yonr  verdict  should  be  for 
tbe  defendant,  if  as  a  matter  of  fact  yon 
flnd  from  the  evidence  that  said  Hall  was  not 
ready,  wllUng,  and  able  to  pay  said  balance 
of  the  purchase  price.  The  court  instrncts 
the  Jury  that  the  only  outstanding  Incnm- 
bnnce  on  the  property  in  controversy  on  July 
15,  1901.  were  the  two  deeds  of  trust  read  In 
(vidoice,  the  one  for  $8,000  and  the  other  for 
$6,700.  The  court  instructs  yon  that  there  Is 
no  evidence  in  this  case  that  the  deed  of 
tmst  of  1857,  mentioned  in  evidence,  was  an 
iDCTimbrance  on  the  land,  and  said  1857  deed 
of  trust,  did  not  constitute  any  defect  in 
the  title.  Tbe  plaintiff  and  his  assignor,  Hall, 
had  the  right  to  refuse  to  pay  the  balance  of 
tbe  pnrchase  price,  unless  the  defendant 
was  ready,  willing,  and  able  to  pay  ofT  and 
discharge  the  $8,000  and  tbe  $6,700  deeds  of 
tmst  certified  copies  of  which  are  in  evi- 
dence before  you.  If  you  believe  from  the 
evidence  that  defendant  was  ready,  able,  and 
willing  to  discbarge  and  pay  ott  said  deeds  of 
trust  at  the  time  defendant  tendered  the  deed 
of  conveyance  to  Hall,  provided  said  Hall 
was  then  ready  to  pay  the  balance  due  on  the 
purchase  price;  and  if  you  further  find  that 
said  Hall  was  not  then  ready,  or  able  to  pay 
off  the  said  balance  due  on  the  purchase 
price,  your  verdict  should  be  for  the  defend- 
ant Tbe  court  Instructs  the  jury  that  the 
question  of  how  much  money,  If  any,  was 
paid  by  plaintifT  to  Hall  in  consideration 
of  the  assignment  of  the  contract  in  contro- 
versy, or  how  much  money,  or,  if  any,  was 
paid  by  Hall  to  Stephenson  in  consideration 
of  the  assignment  of  said  contract,  is  not 
hiTolved  in  any  way  in  this  case.  Stephen- 
son had  tbe  right  to  assign  tbe  contract  to 
Hall,  and  Hall  had  the  right  to  assign  the 
contract  to  plalntiCt.  The  assignments  men- 
tioned In  this  Instruction  In  no  way  affect  the 
right  of  either  party  to  this  suit,  under  the 
contract  dated  May  16, 1901,  and  read  in  evi- 
dence  before  you." 

There  were  some  other  instmctions  not 
relevant  to  the  points  raised  on  the  appeal. 
The  jury  returned  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  $3,000.  In  due  time 
a  motion  for  new  trial  was  filed  and  after- 
wards sustained  because  the  trial  court 
thought  the  verdict  was  against  the  weight  of 
tlie  evidence,  and  that  there  was  error  In  the 
first  instruction  given  on  bis  own  motion. 
Plaintiff  excepted  to  the  order  granting  a 
new  trial,  and  appealed  from  it. 

The  conflict  in  the  testimony  bearing  on 
certain  issues  is  admitted  by  counsel  for 
plaintiff,  but  tbe  position  taken  Is  that  not- 
withstanding this  conflict,  the  verdict  was 
manifestly  for  the  right  party.  Inasmuch  as 
plaintiff  was  entitled  to  a  direction  for  a 
verdict  in  his  favor.  In  support  of  this 
position  it  Is  argued  that  all  the  facts  essen- 
tial to  plaintlfTs  right  to  recover  were  ad- 
mitted.   The  essential  facts  are  said  to  be 


the  execution  of  tbe  contract,  tbe  two  pay- 
ments by  plaintiff  on  the  purchase  price,  the 
existence  of  incumbrances  on  tbe  property 
exceeding  $14,000  until  long  after  the  60  days 
stipulated  for  performance  liad  expired,  and 
the  assignment  of  Stephenson's  rights  under 
the  contract  to  the  plaintiff.  It  Is  true 
those  facts  were  admitted ;  but  in  our  opinion 
the  proposition  that  they  entitled  the  plain- 
tiff to  a  verdict  is  unsound.  It  was  necessary 
to  show  further  that  Stephenson  was  ready 
and  willing  to  perform  the  contract  on  his 
part  and  offered  to  do  so.  It  is  argued  for 
the  plaintiff  that  no  offer  of  the  kind  was 
Incumbent  on  Stephenson  and  those  interested 
with  him,  for  the  reason  that  Stephenson 
was  under  no  obligation  to  offer  the  final 
payment  until  the  defendant  tendered  a  deed 
conveying  a  clear  title.  That  is  to  say,  the 
defendant  was  bound  to  move  first  in  the 
matter  of  performance;  and  as  it  never  ten- 
dered a  deed  which  constituted  performance 
of  the  condition  on  which  Stephenson  had 
agreed  to  pay,  he  was  never  in  default  and 
hence  can  maintain  this  action.  Stephenson's 
agreement  to  pay,  and  the  defendant's  agree- 
ment to  convey  a  clear  title,  were  concur- 
rent and  dependent  conditions,  and  perform- 
ance or  an  offer  to  perform  by  either  party 
was  essential  to  put  the  other  In  default 
and  lay  the  foundation  for  an  action  by  the 
party  who  had  performed  for  damages  or 
to  enforce  performance.  Guthrie  v.  Thomp- 
son, 1  Or.  S.'jS;  Ix)w  v.  Marshall,  17  Me.  232; 
Leaird  v.  Smith,  44  N.  Y.  618;  Irvln  v. 
Bleakley,  67  Pa.  24. 

It  is  not  the  law  that  a  right  of  action 
accrued  on  tbe  contract  in  favor  of  Stephen- 
son from  the  mere  fact  that  tbe  defendant 
tendered  no  sufliclent  deed,  if  Stephenson 
never  offered  to  pay  the  purchase  money. 
How  did  the  defendant  default  under  those 
circumstances?  In  a  case  like  this  the  law  re- 
quires the  party  seeking  relief,  whether  ven- 
dor or  vendee,  to  show  he  did  his  duty.  If  the 
Barada-Ghio  Real  Estate  Company  had  sued 
I  Stephenson,  It  would  have  been  required  to 
I  prove  It  offered  to  convey  a  clear  title.  Huff- 
I  man  v.  Hummer,  18  N.  J.  Bq.  88.  The  plaintiff 
I  was  equally  bound  to  prove  Stephenson  had  of- 
fered to  pay  tbe  purchase  money  on  receipt  or 
tender  of  a  deed  conveying  a  clear  title.  Oa- 
ses supra.  Now  Hall's  testimony  conduced  to 
show  such  an  offer  was  made  on  behalf  of 
Stephenson;  but  Hruska's  testimony  was  to 
the  contrary.  In  our  opinion  Stephenson  was 
entitled  to  demand  a  clear  title,  and  tbe 
defendant  had  no  right  to  insist  on  full  pay- 
ment before  It  discharged  the  incumbrances. 
Webster  v.  Trust  Oo.,  146  N.  Y.  275,  88  N.  E. 
964.  But  either  par^  might  waive  the  right 
enjoyed  as  to  these  details  of  performance. 
(Id.)  Stephenson,  or  his  agent  Hall,  was  not 
bound  to  insist  on  the  title  being  clear  be- 
fore payment  was  made;  and  If,  as  Hruska 
swore,  Hall  raised  no  objection  to  paying  tbe 
money  on  that  score,  but  was  willing  to  pay, 
if  he  could  procure  It,  and  let  the  incum- 
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brances  be  lifted  afterwards,  he  did  walre 
the  point  Neither  was  Hroska  .bound  to  In- 
sist on  a  tender  of  cash  by  Hall;  but  might 
content  himself  with  an  offer  to  pay  without 
a  tender  of  the  money.  And  if,  as  Hall 
swore,  Hruska  raised  no  objection  to  the 
offer  to  pay  on  the  score  that  the  money  was 
not  tendered,  but  insisted  on  Stephenson's 
supposed  duty  to  pay  before  the  deeds  of 
trust  were  lifted.  Hall's  offer  of  payment.  If 
he  had  funds  available  to  make  the  offer  good 
on  receipt  of  a  clear  title,  was  a  sufficient 
I>erformance.  Therefore  It  will  be  seen  that 
the  Questions  of  a  tender  of  cash  by  Stephen- 
son or  a  clear  title  by  defendant  do  not  con- 
trol the  case;  for  there  Is  no  unity  of  evi- 
dence to  the  effect  that  either  party  insisted 
on  a  tender.  Hall  swore  be  Insisted  on  a 
tender  of  a  clear  title  which  Hruska  refused 
until  the  money  was  paid;  whereas  Hruska 
swore,  that  Hall,  instead  of  challenging  the 
state  of  the  title,  declared  his  inability  to 
raise  the  money.  It  follows  that  one  essen- 
tial fact  in  the  case  had  to  be  determined  on 
contradictory  evidence;  therefore  the  court's 
action  in  setting  aside  the  verdict  as  against 
the  weight  of  the  evidence^  cannot  be  review- 
ed by  us. 

The  learned  trial  Judge  thought  he  erred 
in  the  first  instruction  given  on  his  own  mo- 
tion, because  the  Jury  were  not  required  to 
find  Stephenson  tendered  payment  What  we 
have  said  above  will  Indicate  our  opinion  on 
this  point  If  Stephenson  was  willing  and 
able  to  pay  the  purchase  money,  and  offered 
to  do  so,  and  Hruska  raised  no  objection  to 
the  offer  because  the  cash  was  not  proffered, 
the  <^er  Itself  was  performance  by  Stephen- 
son. Parker  v.  Perkins,  8  Cush.  318;  Irvln 
V.  Gregory,  13  Gray,  215;  Smith  v.  Lewis, 
24  Ck>nn.  624,  63  Am.  Dec.  180 ;  Id.,  26  Ck>nn. 
110;  Smoot  v.  Rea,  19  Md.  398.  The  case  of 
Pnrsley  v.  Good,  94  Mo.  App.  382,  68  S.  W. 
218,  is  unlike  this  one;  for  there  was  no  evi- 
dence In  it  going  to  show  either  that  Good, 
who  asserted  a  default  by  Pursley,  had  ten- 
dered a  conveyance  to  Pursley,  or  otherwise 
offered  to  perform,  so  as  to  put  the  latter  In 
default  or  that  Pursley  had  said  or  done 
anything  tending  to  show  he  waived  any  legal 
right  he  held  against  Good.  The  contract 
betwe«i  Stephenson  and  defendant  provided 
for  no  forfeiture,  except  of  the  first  payment 
on  the  contingency  that  the  second  one  was 
not  made  when  due.  Time  was  of  the  es- 
aextce  of  the  agreement  as  to  the  first  two 
payments;  and,  those  having  been  made 
promptly,  it  strikes  us  that  the  contract  re- 
mained open  afterwards  for  performance  by 
both  parties.  Its  optional  feature  was  elim- 
inated by  the  second  payment  and  it  then 
stood  as  a  binding  obligation  of  sale  and  pur- 
chase. Now  the  provision  regarding  for- 
feiture for  default  in  meeting  the  second  pay- 
ment argues  for  the  interpretation  that  time 
was  not  of  the  essence  of  the  stipulation  for 
farther  performance,  and  that  no  forfeiture 
for  delay  therein  was  intended.    If  this  is 


correct  thai  after  the  contract  had  lost  Its 
optional  character,  defendant  was  not  en- 
titled to  keep  the  payments  in  case  of  a 
breach  by  Stephenson,  but  only  to  be  made 
whole  for  the  damages  sustained  by  the 
breach.  It  had  no  right  to  retain  the  pay- 
ments, on  the  theory  that  they  were  forfeit- 
ed, but  might  have  had  the  right  to  retain 
them  to  cover  its  loss  on  act-ount  of  a  breach ; 
that  Is  to  say,  if  the  loss  was  as  great  in 
amount  as  the  payments  received.  It  does 
not  clearly  appear  from  Hruska's  testimony 
that  defendant  ever  regarded  the  agreement 
as  having  been  either  breached  or  abandoned 
by  Stephenson  or  his  assignees.  It  strikes 
us  that  the  posture  of  affairs  between  the 
parties  was  such  that  Stephenson,  or  the  de- 
fendant might  have  demanded  performance 
at  any  time,  and  that  if  the  defendant  allow- 
ed the  property  to  pass  from  its  control  by 
sale,  so  that  no  title  could  be  conveyed  pur- 
suant to  the  agreement  with  Stephenson,  it 
would  have  no  right  to  retain  the  purchase 
money  as  a  forfeiture.  Some  of  Hruska's 
statements  give  the  impression  that  the  prop- 
erty is  yet  in  the  defendant's  control  and  can 
be  conveyed  if  desired.  If  this  is  so  the  de- 
fendant If  blameless,  might  enforce  perform- 
ance or  get  a  decree  cutting  off  the  right  of 
plaintiff  and  his  assignors.  These  points 
have  not  been  discussed,  nor  are  we  under- 
taking to  decide  them.  In  truth  this  Is  not 
an  action  to  recover  the  money  paid,  on  the 
ground  of  an  abandonment  of  the  contract  by 
defendant  or  its  inability  to  perform,  but  Is 
an  action  on  the  contract  for  a  refusal  to 
perform.  What  we  say  Is  that  we  are  unable 
at  present  to  perceive  any  theory  on  which 
the  defendant  If  not  itseif  able  to  carry  out 
the  agreement  has  the  right  to  forfeit  the 
purchase  money,  or  to  hold  more  of  It  against 
an,  appropriate  action  than  is  sufficient  to 
reimburse  defendant  for  any  loss  it  may  have 
sustained  by  a  breach  of  the  contract  by 
Stephenson. 

The  Judgment  is  affirmed,  and  the  cause  re- 
manded.   All  concur. 


BVBRS  T.  WIGGINS  FERRY  OO. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
12,  1906.) 

1.  ShippIHO  —  iNJtTBY  TO  PASSENOEE  —  CoH- 
TBIBUTOBT  NKOLlaXRCE. 

A  passenger  on  a,  boat  who  ia  directed  b; 
the  collector  of  fares  to  go  upon  the  hurricane 
deck,  and  accordingly  goes  there  and  finds  a 
great  many  other  passengers  on  the  deck,  and 
is  not  ordered  to  go  below,  and  fails  to  hear 
any  order  to  go  oelow  given  to  passengers 
generally,  is  rightfully  upon  the  hurricane  deck, 
although  it  is  not  constructed  or  designed  for 
the  accommodation  of  passeogers. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Shipping,  S  551.] 

2.  Same — Neouobnce  of  Cabbikb— Evidenck 

— OCCTJBBENOE  OF  ACCinENT. 

The  breaking  of  the  hurricane  deck  of  a 
boat,  resulting  in  injury  to  a  passenger  who  is 
rightfully  upon  such  deck,  is  prima  facie  evi- 
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dence  of  neKligenM  la  the  carrier,  but  Is  not 
condusiTe  eTidence,  and  may  be  overtbrown  or 
exjilained  by  evidence  sbowing  the  exercise  of 
proper.care  07  the  carrier. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Shipping,  §  548;  vol.  37,  Cent  Dig. 
X(«ligence,  {  OS;  vol.  9,  Cent.  Dig.  Carriers,  }{ 
12S3-1294.] 

3.  Cauuxbs— Pasbkrgebs  —  Dkobke  or  Cabs 
Bequired. 

A  common  carrier  of  passengers  is  required, 
so  far  as  it  is  capable  by  numan  care  and  fore- 
sight, to  carry  its  passengers  safely,  and  is 
responsible  for  all  injury  resulting  to  them 
from  the  slightest  negligence  on  its  part,  but 
it  is  not,  either  in  respect  to  the  equipment  it 
provides  for  the  carriage  of  passengers  or  as 
to  its  management  of  that  equipment  when  car- 
rying them,  an  insurer  of  their  safety. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Carriers,  ft  1085,  1087,  1101.] 

4.  SHIPPINa  —  iHJtTBT   TO    PASSKKOSB  —  COR- 
TBIBUTOBT  NEQLIGEItCE. 

A  passenger  is  not  negligent  in  remaining 
on  the  hurricane  deck  after  the  captain  of  the 
boat  haa  given  general  orders  to  the  passengers 
on  that  deck  to  go  below,  where  he  does  not 
hear  such  orders,  and  haa  no  information  that 
they  have  been  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Shipping,  §  551.] 

Appeal  from  St  Louis  Circuit  Court; 
Jesse  A.  McDonald,  Judge. 

Action  by  Harry  Evers,  by  his  next  friend, 
■gainst  the  "Wiggins  Ferry  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

Tfaoa.  SI  Balston,  for  appellant  Lee  Mer- 
liwether,  for  lespondent 

BLAND,  P.  3.  The  plaintiff  is  a  youth 
between  13  and  14  years  of  age^  and  sues 
by  bis  next  friend.  The  defendant  Is  a 
corporation  engaged  In  running  a  line  of  fer- 
ry boats  across  the  Mississippi  rirer,  between 
St  Louis,  Mo.,  and  East  St  Louis,  111.,  car- 
rying both  passengers  and  freight  On  May 
1,  1903,  and  for  some  days  prior  thereto, 
tbe  United  States  gunboat  Nashville  was 
anchored  In  tbe  river  between  St  Louis 
and  Bast  St  Louis.  Defendant  Issued  cir- 
cQlars  inviting  people  to  take  passage  on  its 
ferry  boat  for  the  purpose  of  viewing  the 
gunboat  Nashville.  May  1,  1003,  was  on 
Sunday.  A  considerable  nnmber  of  people, 
including  tbe  plaintiff,  paid  their  fares  at 
tbe  8t  Louis  wharf  and  took  passage  on  tbe 
defoidant's  ferryboat  Church,  and  were 
carried  to  East  St.  Louis.  Tbe  plaintiff  and 
other  passengers  aboard  did  not  go  ashore 
on  arrival  of  tbe  Church  at  the  East  St 
Lonls  wharf,  but  paid  tbelr  fares  for  the 
Rtum  trip.  When  tbe  Church  left  tbe  East 
St  Louis  wharf  there  were  30  or  35  passen- 
gers on  the  hurricane  deck.  This  number 
vas  Increased  to  from  75  to  100  by  the  time 
the  boat  reached  the  middle  of  tbe  rirer,  and 
as  It  passed  the  gunboat  Nashville  they  rush- 
ed across  the  hurricane  deck  to  the  side 
next  tbe  gnnboat  to  get  a  better  view.  Their 
coDcentrated  weight  caused  a  portion  of  the 
bntricane  deck  (a  space  about  9  feet  wide 


and  85  feet  long)  to  break  through,  precipitat- 
ing tbe  plaintiff  and  other  passengers  to  the 
deck  below.  As  a  result  of  the  fall  plain- 
tiff received  a  compound  fracture  of  one  of 
bis  legs.  He  sued  for  this  injury  and  re- 
covered a  judgment  for  $2,750,  from  which 
defendant  appealed  to  this  court 

The  evidence  shows  that  the  ferry  boat 
Church  had  three  decks,  designated  as  low- 
er, boiler,  and  hurricane  decks,  inclosed  by 
railings.  Benches  were  placed  around  the 
lower  deck  for  the  purpose  of  accommodat- 
ing passengers  with  seats.  The  boiler  deck 
was  also  provided  with  seats  for  tbe  accom- 
modation of  passengers  and  had  a  cabin  for 
their  use.  Tbe  upi)er  deck  or  roof  had  no 
provision  whatever  for  seating  passengers, 
and  bad  only  an  ornamental  railing  about  six 
Inches  high  around  it  It  was  supported  by 
2x2  oak  stanchions,  and  upon  it  was  tbe  pilot 
bouse.  The  stairway  leading  from  the  boil- 
er dedE  to  the  hurricane  deck  was  narrow 
and  very  steep,  and  is  described  as  being 
"like  a  ladder";  tbe  steps  having  no  backing. 
Tbe  opening  at  the  top  of  this  stairway  was 
closed  by  two  flat  doors.  These  doors,  how- 
ever, were  required  to  be  kept  open  when 
passengers  were  aboard  by  a  United  States 
statute  read  in  evidence.  Plaintiff  testified 
that  he  was  on  tbe  boiler  deck,  at  the  top 
of  the  stairway,  when  he  paid  bis  fare  for 
tbe  return  trip  to  St  Louis;  that  be  paid  bis 
fare  to  a  collector,  who  came  down  from  tbe 
hurricane  deck,  and  who  told  him  atthetlmebe 
took  the  fare  to  go  up  to  the  roof;  that  he  then 
went  to  the  roof,  saw  other  passengers  there, 
walked  around  for  a  few  minutes,  and  then 
went  over  to  the  side  which  fell  In;  that  no 
one  ordered  him  to  go  below,  nor  did  he  bear 
such  an  order  given  by  any  one.  A  number 
of  witnesses  for  the  plaintiff  testlfled  that 
they  were  on  the  hurricane  deck,  paid  their 
fare  there,  and  remained  there  until  tbe 
deck  fell  in;  and  that  they  heard  no  one  give 
an  order  to  those  on  the  hurricane  deck  to  go 
below.  Among  the  passengers  on  tbe  hurri- 
cane deck,  the  evidence  shows,  were  a  niun- 
ber  of  women  and  children.  Some  of  these 
women  testified  that  they  were  not  asked  to 
go  below;  that  they  paid  their  fare  on  tbe 
hurricane  deck,  and  heard  no  order  given  by 
any  one  for  tbe  passengers  to  go  below.  On 
tbe  part  of  the  defendant  the  evidence  is  that 
tbe  pilot  of  the  boat  while  it  was  tied  up 
at  tbe  Bast  St  Louis  wharf,  persuaded  all 

>  but  30  or  35  of  the  people  then  on  the  bur 
I  rlcane  deck  to  go  below;  that  those  who  re 

>  mained  refused  to  go;  that  when  be  had  per- 
suaded  as  many  as  he  could  to  go  below,  he 
closed  tbe  doors  over  the  stairway,  and  then 
be  and  a  bystander  stood  on  them  for  a  few 
minutes  to  hold  them  down  to  keep  passen- 
gers from  coming  up;  that  a  moment  before 
the  boat  pulled  out  he  placed  a  whisky  bar- 
rel two-thirds  full  of  water  on  the  doors  over 
tbe  stairway,  and  then  went  into  the  pilot 
bouse,  where  his  dntles  called  blm.    Wit- 
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nesB  farther  testlfled  tbat,  as  soon  as  the  boat 
started  on  the  return  trip,  parties  from  below 
pushed  against  the  doors  at  the  head  of  the 
stairway,  overturned  the  barrel  of  water, 
broke  the  doors  from  their  binges,  and  then 
rushed  upon  the  roof;  that  about  that  time 
the  captain  of  the  boat  came  up  and  repeated- 
ly ordered  the  people  to  go  below,  saying 
that  the  hurricane  deck  was  "no  place  for 
passengera,"  but  that  only  a  few  paid  any 
heed  to  the  order.  The  captain  testlfled  tbat 
he  gave  the  order  and  repeated  It  two  or 
three  times  In  a  tone  of  voice  loud  enough  to 
be  heard  Ity  all  on  the  hurricane  deck.  His 
evidence  and  that  of  the  pilot  is  corroborated 
by  a  number  of  passengers  who  were  on  the 
hurricane  deck.  Defendant's  evidence  also  Is 
that  no  fares  were  collected  on  board  the 
boat  at  all,  and  that  no  one  but  the  captain 
and  pilot  had  authority  over  the.  passengers 
or  authority  to  direct  them  where  to  sit  or 
stand  on  the  boat 

1.  Defendant  oftered  a  demurrer  to  the 
evidence,  which  the  court  refused.  This  rul- 
ing Is  assigned  as  error.  The  evidence  for 
defendant  shows  that  the  hurricane  deck 
was  not  constructed  or  fixed  up  for  the  pur- 
pose of  recttlving  passengers  thereon,  and  it 
is  neither  alleged  nor  shown  by  the  evidence 
that  passengers  were  habitually  carried  on 
the  hurricane  deck,  with  the  knowledge  and 
consent  of  the  officers  of  the  boat  '  But  the 
plaintlfTs  evidence  is  that  he  was  told  by  de- 
fendant's collector  (a  man  apparently  clothed 
with  authority)  to  go  upon  the  roof,  and  that 
he  went  there  in  obedience  to  the  order,  and, 
when  he  reached  there,  found  a  great  many 
other  passengers  on  the  roof.  It  is  also  shown 
by  his  evidence  that  no  officer  of  the  boat 
ordered  or  warned  him  to  go  below,  and,  if 
such  an  ^rder  was  given,  generally,  to  pas- 
sengers on  the  hurricane  deck,  he  did  not 
hear  it  On  this  evidence  it  cannot  be  held 
that  plaintiff  was  wrongfully  upon  the  hiurri- 
cane  deck,  notwithstanding  the  fact  it  was 
not  constructod  or  doatgned  for  the  accommo- 
dation of  passengers.  As  to  the  plaintiff, 
under  the  facts  as  shown  by  iils  evidence, 
the  hurricane  deck  was  the  place  specially 
set  apart  by  defendant  for  his  accommoda- 
tion, and  hence  he  was  in  a  place  where  he 
bad  a  right  to  be.  In  these  circumstances, 
the  breaking  of  the  roof,  resulting  in  injury 
to  plaintiff,  is.  as  to  him,  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant. Scott  V.  Loudon  &  St  Catherine 
Docks  Co.,  8  Hurl.  &  C.  596,  601 ;  Hill  v.  Scott 
38  Mo.  App.,  loc.  dt  874;  Seiter  v.  Bisehoff, 
03  Mo.  App.,  loc.  dt  teO;  Ward  v.  Steffen, 
88  Mo.  App.,  loc.  cit  676 ;  Raney  v.  Lachance, 
06  Mo.  App..  loc.  dt  .184,  70  S.  W.  376; 
Turner  v.  Haar,  114  Mo.  335,  21  8.  W.  737. 
See,  also,' note  to  Barnowskl  v.  Helson,  16  L. 
R.  A.  33. 

2.  The  court  gave  the  following  instruc- 
tions for  the  pla  Intiff :  "  ( 1 )  The  Jnry  are  in- 
structed that  it  was  the  defendant's  duty  to 
build  that  part  of  its  boat  designed  and  used 


for  the  carrying  of  passengers  mffldently 
strong  to  carry  its  passengers  without  break- 
ing, or  giving  way,  under  the  weight  of  pas- 
sengers carried.  If,  therefore,  you  find  from 
the  evidence  that  plaintiff  was  a  passenger 
on  defendant's  boat  at  time  of  the  accident 
and  tliat  while  a  passenger  on  said  boat  a 
deck  or  roof  thereof,  which  was  used  for 
carrying  passengers,  suddenly  gave  way  and 
precipitated  plaintiff  down  to  a  lower  deck, 
causing  the  Injuries  complained  of,  the  falling 
of  said  deck  or  roof,  if  you  find  from  the  evi- 
dence tbat  it  fell  because  of  the  weight  of 
passengers  thereon.  Is  conclusive  evidence 
that  It  was  not  built  with  that  degree  of  care 
or  strength  which  it  was  defendant's  duty  to 
exercise,  and  in  that  event  your  verdict 
should  be  for  the  plaintiff,  unless  you  be- 
lieve from  the  evidence  that  the  plaintiff 
himself  was  guilty  of  negligence  contribut- 
ing to  the  injuries  complained  of  In  going 
upon  or  remaining  upon  said  deck  or  roof. 
(2)  The  Jury  are  instructed  that  if  they  find 
from  the  evidence  that  plaintiff  was  a  pas- 
senger, lawfully  on  board  defendant's  boat 
at  the  time  of  the  accident  mentioned  tn 
evidence,  and  received  injuries  therefrom, 
and  that  said  accident  consisted  in  the  falling 
down  and  giving  way  of  one  of  the  decks  of 
defendant's  boat  and  that  plaintiff's  injuries 
arose  from  the  said  falling  down  and  giving 
way  of  the  deck  of  defendant's  said  boat, 
then  the  burden  of  proof  is  shifted  upon  de- 
fendant to  show  to  the  satisfaction  of  the 
Jury  that  the  said  falling  down  of  said  deck 
was  through  no  fault  negligence,  or  careless- 
ness of  defendant;  and,  unless  so  shown, 
the  Jury  should  find  for  the  plaintiff,  unless 
you  further  find  tbat  plaintiff  was  guilty  of 
negligence  in  going  upon  or  remaining  upon 
the  hurricane  deck,  which  negligence  con- 
tributed to  the  injuries  complained  of.  (3) 
The  Jury  are  Instructed  that  even  though 
you  find  from  the  evidence  that  some  of  the 
passengers  were  warned  not  to  go  upon  the 
top,  or  hurricane  deck,  plaintiff  cannot  be 
charged  with  negligence  in  going  upon  said 
deck,  unless  he  heard  or  was  aware  of  said 
warnings,  or  unless  the  condition  of  said 
top  deck,  at  the  time  plaintiff  went  thereon, 
was  such  as  to  be  apparent  to  a  reasonably 
careful  observer,  was  unsafe,  or  was  not 
meant  for  the  use  of  passengers.  And  In 
considering  whether  plaintiff  should  have 
known  that  said  top  deck  was  unsafe,  or  not 
meant  for  passengers,  you  may  consider  all 
the  physical  facts  regarding  the  approach  to 
said  deck." 

Instruction  No.  1  is  erroneous,  in  that  it 
makes  defendant  an  absolute  insurer  of  the 
strength  and  safety  of  its  boat  A  common 
carrier  of  passengers  is,  to  use  the  oft  re- 
peated ruling  of  the  appellate  courts  of  this 
state,  required,  "so  far  as  it  is  capable  by  hu- 
man care  and  foresight,  to  carry  them  safe- 
ly, and  it  is  responsible  for  all  Injuries  re- 
sulting to  its  passengers  from  even  the  slight. 
est  negligence  on  its  part"    Clark  t.  Rail* 
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way.  127  Mo.,  loc.  <dt  206,  29  8.  W.  1015;  Hlto 
T.  Hallway.  130  Mo.,  loc.  dt  139,  31  S.  W.  262, 
!  32S.W.33,51Ain.  St  Rep.  565;  Combs  ▼.  SnI- 
Uran  Ooimty,  106  Mo.,  loc.  dt  233,  16  S.  W. 
916;  O'Coimell  ▼.  RaUway,  106  Mo.  4S2.  17 
S.  W.  494;  SnlllTan  r.  Railroad,  133  Mo.  1, 
34  8.  W.  666,  32  L.  R.  A.  167;  Olsen  v.  Rail- 
way, 152  Mo.,  loa  clt  432,  54  S.  W.  470; 
Mathew  V.  Railroad  (Mo.  App.)  78  S.  W.  271. 
But  a  common  carrier  is  not  an  Insurer  of 
passengers.  Leslie  t.  Railway,  88  Mo.  50; 
0'C<mneIi  y.  Railway,  supra;  WlUmott  v. 
Railway,  106  Mo.  535,  17  8.  W.  490.  The 
same  roles  of  law  apply  in  respect  to  the 
equipment  a  carrier  provides  for  the  carriage 
of  passengers  as  to  its  management  of  that 
equipment  when  carrying  them.  Furnish  t. 
Railway,  102  Mo.  488,  13  S.  W.  1044,  22  Am. 
St  Rep.  781 ;  Cobb  v.  Railway,  149  Mo.  135, 
■  50  S.  W.  810.  The  Instruction  is  also  erro- 
neous for  the  reason  it  told  the  Jury  that 
the  falling  of  the  roof  was  conclusive  evi- 
dence that  it  was  not  built  with  that  degree 
of  care  and  strength  which  it  was  defend- 
ant's duty  to  exercise.  The  rule  of  evidence 
In  such  circumstances,  announced  by  Lord 
Erie  in  Scott  v.  London  &  St.  Catherine  Doclis 
Co.,  supra,  is  as  follows:  "There  must  be 
reasonable  evidence  of  negligence.  But, 
where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  serv- 
ants, and  the  accident  Is  such  as,  in  the  ordi- 
nary course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  afFords  reasonable  evidence.  In  the 
absence  of  explanation  by  the  defendant  that 
the  accident  arose  from  want  of  care." 
Prom  the  fact  that  the  roof  of  the  boat  fell, 
the  law  presumes  negligence,  if  the  plaintiff 
was  rightfully  upon  it;  but  this  presumption 
Is  not  a  conclusive  one.  It  may  be  over^ 
thrown  or  explained  away  by  evidence  show- 
ing that  the  defendant  exercised  proper  care. 
The  instruction  deprived  defendant  of  the 
right  of  such  explanation,  and  cut  up  by  the 
roots  all  of  Its  evidence  tending  to  exculpate 
it  from  blame  The  instruction  is  also  in 
conflict  with  Instruction  No.  2,  given  for 
plaintur.  In  Instruction  No.  2  the  Jury  were 
properly  instructed  that  the  falling  of  the 
hurricane  deck  was  prima  facie  evidence  of 
defendant's  negligence,  and  shifted  the  bur- 
den of  proof  on  defendant  to  show  that  It  had 
exercised  proper  care. 

3.  Instruction  No.  8,  given  for  plaintiff, 
conflicts  with  No.  4a,  given  for  defendant 
Instruction  No.  4a  Instructed,  in  effect,  that 
if  the  captain  of  the  boat  gave  orders  to  the 
passengers  on  the  hurricane  deck  to  go  be- 
low. In  a  sufficiently  loud  tone  of  voice  to  be 
beard  by  the  plaintiff,  and  In  time  for  him  to 
have  left  said  deck  before  it  fell,  plaintiff  could 
not  recover.  We  think  plaintiffs  third  instruc- 
tion correctly  stated  the  law,  and  that  No. 
4a.  given  for  defendant  is  erroneous.  It 
pnu  the  plaintiff  in  the  wrong  by  remaining 
on  the  hurricane  deck  after  the  captain  gave 
verbal  orders  to  go  below,  although  the  plain- 


tiff did  not  bear  the  order  and  had  no  infor- 
mation that  it  had  been  given.  Plaintiff  can- 
not be  thus  convicted  of  constructive  negli- 
geoce. 

For  the  reasons  herein  stated,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  concur. 


H.  GADS  &  SONS  MFG.  CO.  v.  CHICAGO 
LUMBER  &  COAL  CO. 

(St   Louis  Court  of  Appeals.    Missouri.    Bee. 
12,  1905.) 

L  Salks— CoHTBACTs— Oftkk    and     Acoipt- 

ANCE. 

Where  plaintiff  ordered  certain  lumber  of 
defendant  who  returned  an  acceptance  qaalified 
by  a  number  of  variances  in  respect  to  the 
grading  of  the  lumber,  the  time  and  mode  of 
payment  and  shipping,  and  making  the  con- 
tract contingent  on  strikes,  accidents,  etc.,  plain- 
tiff could  show  its  acceptance  of  defendant's 
offer  containing  such  variances  by  its  conduct 
in  accepting  deliveries  of  lumber  furnished  there- 
under. 

2.  Justices  of  ths  Pbacb— Aotionb— Puad- 

IRO. 

Where  a  suit  for  breach  of  a  contract  of 
sale  was  commenced  in  a  justice  court  where 
formal  pleadings  are  not  required.  It  was  not 
necessary  that  plaintiff  should  allege  an  accept- 
ance of  defendant's  offer  by  conduct  in  order  to 
entitle  it  to  introduce  parol  proof  of  such  ac- 
ceptance. 

3.  Sales— Contbact—Bbeach— Findings. 

Where  plaintiff  ordered  certain  lumber 
from  defendant  the  order  providing  "sample 
cars  to  decide  this  order,"  and  defendant's  ac- 
ceptance was  subject  to  certain  conditions,  after 
which  two  cars  were  shipped  which  were  re- 
jected, plaintiff  was  not  entitled  to  recover 
for  defendant's  failure  to  ship  the  amount 
ordered,  In  the  absence  of  a  finding  that  a 
contract  had  been  actually  made  between  the 
parties. 

4.  Sams— Rescission. 

Where  lumber  was  ordered,   "sample  cars 
to  decide  this  order,"  and  after  certain  of  the 
cars   first   shipped   had   been   rejected,   defend- 
ant wrote  plaintiff  that  It  was  out  of  the  ques- 
'  tion   for  defendant  to  meet  plaintiff's  require- 
I  ments   and   therefore    thought   it   best   to   con- 
j  sider  the  order  canceled,  and  requested  plain- 
:  tiff  to  supply  Its  wants  from  some  other  source, 
!  a  finding  that  such  letter  did  not  amount  to 
I  a  rescission  of  the  contract  was  erroneous. 

I  Appeal  from  St  Louis  Circuit  Court;  Hora- 
;  tlo  D.  Wood,  Judge. 

I  Action  by  the  EL  Gaus  &  Sons  Manufactur- 
,1  ing  Company  against  the  Chicago  Lumber 
;  &  Coal  Company.  From  a  judgment  In  favor 
;  of  plaintiff,  defendant  appeals.  Judgment  on 
:  first  count  of  petition  reversed,  and  judgment 

on  second  count  affirmed. 
j      W.   H.  Saunders,  fbr  appellant    Harlan, 
;  Jerries  &  Wagner  and  Franklin  Miller,  for 
I  respondent 

BLAND,  P.  J.  The  suit  was  commenced 
I  before  a  Justice  of  the  peace,  in  the  city  of 
I  St  Louis.  From  a  Judgment  rendered  by 
I  the  Justice,  an  appeal  was  taken  to  the 
circuit  court.  On  a  trial  anew  in  the  circuit 
I  court  the  issues  were  submitted  to  the  judge, 
I  sitting  as  a  Jury,   who,  after   hearing  the 
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evidence,  made  special  findings  of  the  facts 
and  found  the  issues  for  the  plaintiff. 

The  petition  or  statemoit  on  which  the 
cause  was  tried  In  both  courts  is  as  follows 
(omitting  caption):  "Plaintiff  for  cause  of 
action  states  that  both  It  and  defendant  ar« 
corporations  duly  authorized  to  do  business 
and  sue  and  be  sued  in  the  state  of  Mis- 
souri. That  on  December  5,  1900,  plaintiff 
made  its  proposal  in  writing  to  defendant 
whereby  it  offered  to  purchase  of  defendant 
two  hundred  and  flf^  thousand  (250,000) 
feet  of  1-lnch  No.  2  yellow  pine  boards, 
the  same  to  be  6,  8,  and  12-inch  widths, 
It  being  provided  that  the  6-inch  widths 
should  not  exceed  fifteen  (15  per  cent)  per 
cent  at  the  price  of  $11.15  per  thousand  feet 
f.  o.  b.  cars  Wiggins  Ferry  Company,  North 
Market  street,  city  of  St  Louis;  which  said 
proposal  is  hereto  attached  and  marked 
'Exhibit  A';  that  defendant  accepted  said 
proposal  on  the  6th  day  of  December,  1900, 
by  its  written  acceptance  of  that  date  which 
said  acceptance  is  hereto  filed  and  marked 
'Exhibit  B.'  That  in  pursuance  of  said  con- 
tract defendant  made  shipments  and  did 
furplsb  to  plaintiff  about  thirty-five  thou- 
sand one  hundred  sixteen  (35,116)  feet  of  said 
lumber,  but  the  said  defendant  wholly  dis- 
regarding its  duty  refused  to  make  further 
deliveries  though  frequently  requested  to  do 
so  by  the  plaintiff;  that  after  the  execution 
of  said  contract  the  price  of  the  kind  of  lum- 
ber mentioned  in  said  contract  advanced  and 
plaintiff  was  compelled  to  supply  Its  wants 
to  go  into  the  market  and  buy  said  lumber 
at  the  advanced  price,  and  that  by  reason 
thereof  and  the  breach  of  said  contract  on 
the  part  of  defendant  plaintiff  has  been  dam- 
aged in  the  sum  of  three  hundred  seventy- 
five  and  ••/loo  ($375.96)  dollars.  For  anoth- 
er and  further  cause  of  action  plaintiff  states 
that  there  has  been  an  open,  running  account 
between  It  and  defendant  since  January,  1901, 
and  that  by  reason  of  said  account,  the  de- 
fendant is  Indebted  to  plaintiff  in  the 
sum  of  $8.80,  a  copy  of  which  said  account 
Is  hereto  attached  and  marked  'Exhibit  C,' 
and  made  a  part  of  this  petition.  Wherefore 
plaintiff  prays  judgment  against  defendant 
In  the  sum  of  three  hundred  eighty-four  and 
^•/loo  ($384.76)  dollars  with  Interest  thereon 
and  costs." 

Exhibits  A  and  B  referred  to  in  the  peti- 
tion are  as  follows: 

Exhibit  A. 

"Dea  6th,  1900. 
"Chicago  Lumber  &  Coal  Co.,  City — Gentle- 
men: Please  enter  our  order  for  200  to  250 
thousand  feet  of  1"  No.  2  yellow  pine  boards, 
6,  8,  10,  12"  widths,  the  6"  not  to  run  over 
15  per  cent  same  to  be  shipped  In  as  you 
may  find  it  convenient,  say  one  or  two  cars 
per  week,  at  price  $11.50  f.  o.  b.  cans, 
Wiggins  Ferry  Ompany,  N.  Market  street 
Stock  to  be  In  the  rough.  Sample  cars  to 
decide  this  order.  Your*  very  truly, 
"J.  H.  A.  Hy.  Gaus  &  Sons  Mfg.  Co." 


Bxblblt  B. 

"St  Lonls,  Mo.,  Dec.  «,  1900i 
"Oar  Order,  D.  76. 
'Tour  Order  22  to  Our  Mr.  Bright 

"Prom   Hy.   Gaus  &   Sons    Mfg.    Co. 
"Ship   to   North    Market   St,    via   Wiggins 

Ferry,  St  Louis,  Mo. 

"General  Conditions. — AH  agreements  are 
contingent  upon  strikes,  accidents,  delays  of 
carriers  and  other  delays  unavoidable  or 
beyond  our  control ;  It  Is  also  understood  that 
this  order  Is  taken  subject  to  and  will  be 
shipped  according  to  grades  and  classifica- 
tions of  the  Southern  Lumber  Manufacturers^ 
Association,  adopted  January  18,  1899,  and 
settlement  on  any  other  basis  will  not  be 
entertained. 

"Terms. — 60  days  net  Discount  of  2  per 
cent  cash  will  be  allowed  if  remittances  are 
received  by  us  within  15  days  from  date  of 
invoice. 

"All  Discounts  to  apply  on  net  invoice 
after  freight  has  been  deducted. 

"Exchange. — ^AU  bills  are  payable  in  St 
Louis,  Chicago,  or  New  York  exchange,  and 
collection  charges  on  local  checks  or  drafts 
will  be  charged  back  to  drawer.  Clalnls  must 
be  reported  within  five  days  from  receipt 
of  car  to  be  considered. 

"In  making  delivered  prices  we  simply 
guarantee  the  cost  of  goods  at  your  place,  but 
are  In  no  way  responsible  for  their  safe 
delivery. 

Pleoet.    Size.     Length.    Amount     DMorlp-     Price 

of  Feet         tlon. 

tEO.OOOft    1x6     S,IO*lt»    lOtoSD        Na  2  •ll.£0 

tU  boardi 

rougb 

Not  to  be  over  U  per  cent,  of  6  Inch. 

"Ship  at  the  rate  of  two  or  three  cars  per 
week. 

"This  order  is  accepted  for  prompt  ship- 
ment. Inability  to  secure  suitable  cars  will 
be  the  only  cause  for  delay. 

"Chicago  Lumber  &  Coal  C!o. 

"Per  V.  A.  Longaker. 

"Note. — The  above  is  a  copy  of  our  entry 
of  your  order.  Please  compare  carefully  and 
advise  us  of  any  error  or  discrepancy  exist- 
ing." 

Exhibit  C  Is  a  running  account  showing  a 
balance  of  $8.80  due,  and  one  of  the  items 
being:  "To  1,731  ft  of  No.  2  Y.  P.  brds.  re- 
turned, $11.50,  $19.91."  It  was  admitted  on 
the  trial  that  nlalntlff  was  entitled  to  Judg- 
ment on  the  second  count  of  the  petition. 

1.  At  the  threshold  of  the  trial  of  the  case, 
defendant  objected  to  the  introduction  of 
any  evidence  on  the  ground  that  Extiiblts  A 
and  B  did  not  make  out  a  contract  Con- 
sidered separate  and  apart  from  the  petition, 
these  exhibits  show  that  no  contract  in  fact 
was  made.  Exhibit  A  Is  an  order  for  from 
200,000  to  250,000  feet  of  1-inch  No.  2  yellow 
pine  lumber  of  various  dimensions.  Exhibit 
B  Is  an  acceptance  ot  the  order,  qualified  by 
a  number  of  variances  in  respect  to  the 
grading  and  classification  of  the  lumbar,  time 
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and  mode  of  payments  and  shipping,  and 
makes  the  contract  contingent  upon  strikes, 
accidents,  etc.  There  are  other  variances 
from  the  order.  It  is  the  well-settled  law 
tbat  to  make  a  coaclTided  contract  the  ac- 
ceptance of  an  offer  must  be  anequivocal,  un- 
conditional, and  witbont  the  least  variance 
founer  r.  Wheaton.  46  Mo.  963;  Strange  t. 
Crowl^,  91  Mo.,  loc.  cit  286,  2  8.  W.  '^1; 
Tajlor  y.  Von  Schraeder,  107  Mo.  206,  16 
S.  W.  675;  Bgger  v.  Nesbitt,  122  Me.  667, 
27  S.  W.  385,  43  Am.  St.  Rep.  596;  Scott  v. 
Davis,  141  Mo.,  loc.  dt  225,  42  S.  W.  714; 
Arnold  V.  Cason,  95  Mo.  App.  426,  69  S.  W. 
34;  Robertson  v.  Tapley,  48  Mo.  App.  239; 
Stotesburg  v.  Massengale,  13  Mo.  App.  221. 
Bat  the  petition  allies  that  in  pursuance  ot 
the  contract  the  defendant  furnished  31,161 
feet  of  the  lumber  and  tliat  plaintiff  there- 
after repeatedly  requested  the  defendant  to 
make  further  deliveries.  The  allegation  of 
these  facts  show  that  the  plaintiff,  by  Its 
conduct,  accepted  the  terms  of  the  contract 
as  contained  in  Exhibit  B.  That  it  might 
thus  signify  its  acceptance  is  clearly  the  law. 
Boblnson  T.  City  of  St.  Joseph,  97  Mo.  App., 
loc.  dt  508,  71  S.  W.  465;  Arnold  v.  Cason, 
supra;  1  Beach  on  Contracts,  {  34.  The 
acceptance  by  conduct  is  not  alleged  in  the 
petition.  Had  the  suit  been  commenced  in 
the  drcntt  court,  we  think.  It  should  have 
been  alleged  to  entitle  the  plaintiff  to  offer 
verbal  proof  of  acceptance,  but  as  the  suit 
was  begun  before  a  justice  of  the  peace, 
where  no  formal  pleadings  are  required,  and 
as  there  are  allegations  in  the  petition  show- 
ing, inferentlally,  that  plaintiff,  by  its  con- 
duct, did  accept  the  terms  of  the  contract 
as  set  forth  in  Exhibit  B,  we  think  the 
court  did  not  err  in  overruling  defendant's 
objection  to  the  Introduction  of  any  evidence. 
2.  The  plaintiff  Is  a  manufacturer  of  l>oxes. 
The  defendant  Is  a  manufacturer  of  yellow 
pine  lumber.  Plaintiff  ordered  the  lumber 
to  use  In  its  business.  The  evidence  shows 
that  defendant,  on  January  23,  1901,  shipped 
two  cars  of  lumber,  one  containing  11,381 
feet,  the  other  10,298  feet,  and  on  January 
25th  shipped  two  other  cars,  one  containing 
9,909  feet,  and  the  other  12,756  feet,  and  on 
February  4th  shipped  one  car  containing  12,- 
232  feet  All  of  these  cars  were  delivered  in 
plaintiff's  yard,  four  of  them  arriving  on 
January  29th,  the  other  one  a  few  days  later. 
Plaintiff  was  dissatisfied  with  the  quality 
of  the  lumber  and  rejected,  absolutely,  the 
two  cars  shipped  on  January  23d,  and  also 
rejected  7,309  feet  of  one  of  the  cars  shipped 
«  January  25th  and  3,774  feet  of  the  other, 
and  1,704  feet  of  the  car  shipped  on  February 
4tb,  and  notified  the  defendant  of  its  action. 
Defendant  then  had  the  lumber  Inspected 
by  three  Inspectors,  who  graded  all  the  lum- 
ber as  No.  2  common.  After  this  was  done 
and  after  considerable  negotiation,  plaintiff 
finally  accepted  all  the  lumber  contained  in  the 
three  cars  last  shipped,  .except  1,731  feet 
Thl^  1,731  feet  of  lumber  and  that  contained 
in  the  two  rejected  cars  was  sold  by  defend- 


ant as  No.  2  common  to  parties,  in  St  Louis 
and  East  St  Louis,  who  graded  the  lumber 
aa  No.  2  common.  Defendant  made  no  mor* 
shipments  to  plaintiff. 

On  April  12th  plaintiff  wrote  defendant  as 
follows : 

"April  U,  1901. 

"Chicago  Lumber  &  Coal  Co.,  City — Gentle- 
men: Tour  Mr.  Bright  was  here  to-day  and 
stated  that  the  remainder  of  the  two  car 
loads  of  boards  would  be  removed,  also  tbat 
you  would  send  us  a  credit  memorandum  for 
the  stock  taken  out  of  the  three  cars,  and 
that  you  did  not  think  yon  could  furnish 
the  remainder  of  the  order.  Now,  we  wish 
to  state  that  we  insist  on  you  doing  so,  and 
as  long  as  you  send  us  No.  2  boards  there 
will  be  no  complaint;  furthermore,  please 
use  your  utmost  efforts  to  give  us  some  of 
these  boards  as  soon  aa  possible.  Yours 
truly, 
"J.  H.  A.  Hy.  Gaus  &  Sons  Mfg.  Co." 

To  this  letter  defendant  replied  as  follows : 
"April  18, 1901. 

"Hy.  Gaus  &  Sons,  St  Louis,  Mo. — Gentle- 
men: YoOT  favor  of  the  eleventh  at  hand 
and  noted.  Our  Mr.  Bright  reported  to  us 
the  conversation  had  with  you  In  regard  to 
stock,  and  we  cannot  but  feel  that  it  would  be 
useless  for  us  to  ship  you  more  material,  as 
with  stock  in  the  present  condition  it  Is  im- 
possible for  us  to  guarantee  Bright  No.  2 
conuuon,  in  fact  No.  2  common  is  piled  tn  the 
weather  and  is  likely  to  be  stained  and 
weather  beaten.  The  three  parties  whom  we 
had  examine  the  stock  you  refused  to  ac- 
cept as  No.  2  common,  declared  it  to  be  No. 
2,  and  it  was  sold  as  such.  We  Judge  from 
this  that  you  require  something  special  in  No. 
2  common,  and  it  is  out  of  the  question  for  us 
to  meet  your  requirements.  We  therefore 
think  best  to  consider  the  order  cancelled,  and 
request  you  to  supply  your  wants  from  some 
other  source.  If  it  was  within  the  range  of 
possibility  for  us  to  give  you  stock  that  would 
meet  wltti  your  requirements,  we  would  be 
only  too  willing  to  do  so.  We  have  held 
miUs  up  from  shipping  any  further  material 
tintil  we  got  this  question  at  issue  between 
us  settled.  Yours  very  truly,  Chicago  Lum- 
ber &  Coal  Co.,  V.  A.  Longaker." 

Plaintiff's  evidence  is  that  after  the  letter 
of  April  13th,  its  officers  took  the  matter 
up  with  Mr.  Longaker  over  the  telephone 
andLongaker  stated  he  would  take  the 
matter  up  with  the  mill  but  failed  to  do  so; 
that  after  consulting  its  attorney,  in  a  con- 
versation between  Mr.  Gaus  and  Mr.  Bright 
(salesman  for  defendant)  Bright  asked  if 
plaintiff  would  abide  by  inspection  rules  of 
the  Southern  Lumber  Manufacturers'  As- 
sociation. Gaus  said  he  would  on  condition 
that  defendant  would  start  to  ship  and  Bright 
said  Gaus  should  write  the  defendant  and 
Gaus  then  bad  the  following  letter  written : 
"April  2eth,  1901. 

"Chicago  Lumber  &  Coal  Company,  City. 
Gentlemen:    As  per  the  request  of  your  Mr. 
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Brl^t,  w«  beg  to  say  that  whenever  any 
question  arises  relative  to  the  grade  of  a 
carload  of  No.  2  boards,  the  decision  of  the 
Association  In8i)ector  shall  be  final  in  decid- 
ing the  dispute,  which  will  be  satisfactory 
to  us.  We  would  also  ask  you  to  make  a 
special  effort  to  get  up  one  or  two  cars  of 
the  No.  2  boards  at  once.  For  goodness  sake, 
get  the  remainder  of  the  two  cars  off  of  our 
lot,  as  we  have  cars  laying  on  the  track  to 
put  on  this  ground  that  your  lumber  is  oc- 
cupying, and  oblige,  Yours  truly, 
"J.  H.  A.  Hy.  Gaus  &  Sons  Mfg.  Co." 

Plaintiff  also  offered  evidence  tending  to 
show  that  to  supply  its  wants  it  was  compel- 
led to  go  Into  the  market,  after  defendant 
refused  to  ship  any  more  lumber,  and  buy 
the  same  grade  of  lumber  at  a  greater  price 
than  defendant  contracted  to  furnish  it 

N.  W.  McLeod  and  other  experienced  deal- 
ers in  lumber,  in  respect  to  the  custom  of 
the  yellow  pine  lumber  trade,  testified  as 
follows :  "The  custom  is  that  where  a  buyer 
and  seller  make  a  contract  for  a  certain 
number  of  feet  of  lumber,  and  the  buyer 
wants  to  have  a  clause  inserted  that  be  will 
place  this  order  in  case  it  Is  satisfactory, 
sample  car  order,  as  it  Is  termed,  in  case  the 
lumber  does  not  come  up  to  the  expectations 
of  the  buyer,  the  buyer  has  the  right  to  cancel 
the  balance  of  the  order ;  and  if  the  grading 
of  the  lumber  is  not  satisfactory  to  the  seller, 
he  has  the  right  to  canceL  The  right  lies 
with  both  parties." 

The  following  rules  of  the  association  were 
read  in  evidence : 

No.  60:  "No.  2  common  boards,  dressed 
one  or  two  sides,  and  No.  2  common  sblplap, 
may  contain  any  number  of  sound  knots,  none 
of  which  are  over  4%  inches  In  diameter, 
or  over  one-third  the  width  of  the  piece  if 
located  at  the  edge,  or  their  equivalent  spike 
knots,  smaller  or  more  defective  knots,  worm 
boles,  one  straight  split  one-fourth  the  length 
of  the  piece;  a  knot-hole  IVt  inches  in  di- 
ameter, or  Its  equivalent  in  email  knot-holes 
or  rotten  streaks,  will  be  allowed,  provided 
the  piece  is  otherwise  as  good  as  No.  1  com- 
mon, but  must  be  free  from  through  rotten 
streaks,  through  heart  shakes  over  one-half 
the  length  of  the  piece,  and  wane  over  two 
inches  wide  exceeding  one-half  the  length 
of  the  piece." 

Latter  part  of  Rule  73:  "AH  rough  lum- 
ber. If  thicker  than  specified  thickness  for 
dry  or  green  stoclc,  may  be  dressed  to  such 
standard  thickness,  and  when  so  dressed  shall 
be  considered  as  rough  stock.  When  like 
grade  on  both  faces  is  required,  special  con- 
tract must  be  made." 

"No.  74:  Rough  common  boards  and 
fencing  must  be  well  manufactured  and 
should  not  be  less  than  %  inch  thl(&  when 
dry."  "No.  7a  Bough  dimension,  if  thicker 
than  specified  thickness  for  dry  or  green 
stock,  may  be  dressed  to  such  standard  thick- 
ness and  when  so  dressed  shall  be  considered 
as  rough  stodc" 


Defendant's  evidence  tends  to  show  that 
the  five  cars  were  shipped  as  sample  cars 
and  that  all  the  lumber  shipped  graded 
No.  2  common,  under  the  rules  of  the  Southern 
Lumber  Manufacturers'  Association.  On  the 
other  band,  plaintiff's  evidence  tends  to  show 
that  the  lumber  contained  in  the  two  rejected 
cars  was  only  fit  for  kindling  wood. 

The  finding  of  the  facts  so  far  as  necessary 
to  set  them  out  in  this  opinion  is  as  follows : 

"The  defendant  undertook  and  agreed  to 
ship  250,000  feet  of  the  kind  of  lumber  de- 
scribed In  the  order  at  the  price  of  |11.50  per 
1,000  feet  f.  0.  b.  cars  Wiggins  Ferry,  to  be 
shipped  according  to  grades  and  classifica- 
tions of  the  Southern  Lumber  Manufacturers' 
Association,  sample  cars  to  decide  order. 
Under  this  contract  the  defendant  shipped 
to  plaintiff  by  invoice,  dated  January  23, 
1901,  car  No.  3182,  11,381  feet  at  J11.50, 
amounting  to  $130.88.  Also  on  invoice  of  the 
same  date,  per  car  No.  10,929,  it  shipped 
10,298  feet  at  $11.50,  amounttng  to  $118.43. 
On  January  25th,  it  shipped  car  No.  7410, 
containing  9909  feet  of  lumber  at  $11.50, 
amounting  to  $125.45.  And  by  invoice  of 
the  same  date  it  shipped  car  No.  15.229, 
containing  12,756  feet  at  $11.50,  amounting 
to  $146.69.  By  invoice  dated  February  4th, 
it  shipped  car  No.  20,172,  containing  13,232 
feet  at  $11.50,  amounting  to  $152.17.  These 
five  cars  comprised  all  the  lumber  shipped 
by  the  defendant  under  the  order.  The  first 
two  cars  shipped  under  date  of  January  23d, 
to  wit,  cars  Nos.  3182  and  10,929,  were  re- 
jected by  the  plaintiff  as  not  containing  the 
kind  of  lumber  called  for  by  the  contract  and 
the  defendant  received  the  Iuml>er  contained 
In  these  cars  and  disposed  of  it  to  other  par- 
ties. The  other  three  cars  which  were  re- 
ceived here  in  this  city  prior  to  February 
15th,  with  the  e.\ceptlon  of  1,731  feet  amount- 
ing to  $19.91,  were  accepted  by  the  plaintiff 
as  complying  with  the  order.  Under  the  con- 
tract the  plaintiff  paid  in  advance  the  freight 
upon  the  five  cars.  This  freight  with  the 
$19.91,  credit  for  1,731  feet  rejected,  amounted 
to  the  sum  of  $433.11.  Giving  the  defendant 
credit  for  the  three  cars  of  lumber  accepted, 
to  wit,  car  7,410,  $125.45,  car  15,229,  $146.69, 
and  car  20,172,  $152.17,  there  is  a  balance  due 
the  plaintiff  from  the  defendant  of  $8.80, 
which  is  the  amount  sued  for  In  the  second 
count  of  the  petition.  Concerning  this 
amount  it  was  stipulated  and  agreed  between 
the  parties  that  the  defendant  owes  the 
plaintiff  $8.80,  and  on  the  15th  day  of  Janu- 
ary, 1902,  the  defendant  tendered  In  legal 
tender  to  the  plaintiff  $8.80  and  $13.75  costs, 
being  the  amount  of  costs  accrued  up  to- 
said  date,  making  a  total  of  $22.55.  And  It 
was  further  agreed  that  said  sum  need  not 
be  paid  Into  court,  as  the  tender  was  refused, 
and  that  said  tender  should  be  regarded  as 
a  full  legal  and  valid  tender. 

"Considerable  testimony  was  introduced  by 
the  defendant  as  to  meaning  of  the  words 
•sample  cars  to  decide  order,'  taken  in  con- 
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nectlon  with  the  custom  of  the  trade,  and  testi- 
mony was  Introduced  tending  to  show  that 
where  these  words  were  used  In  a  contract, 
by  a  tinlTersal  custom  of  the  trade,  the  buyer, 
if  the  cars  do  not  come  up  to  the  specifica- 
tions Of  the  contract,  may  cancel  it ;  and  that 
the  seller.  If  the  buyer  rejects  the  sample 
cars,  also  has  a  right  to  cancel  the  contract 
But  whatever  may  be  the  meaning  of  this  cus- 
tom In  the  trade,  the  evidence  does  not  show 
that  the  defendant  the  seller  in  this  case, 
relied  npon  this  custom  in  rescinding  the 
otsitract  The  two  cars  shipped  as  per  in- 
voice of  January  23d,  presumably  as  sample 
cars,  were  entirely  rejected  by  the  plaintltT, 
but  no  rescission  of  the  contract  was  predi- 
cated opon  this  rejection.  Nor  does  the  evi- 
dence show,  in  point  of  fact  that  any  sample 
cars  whatever  were  shipped  to  the  plaintiff. 
As  to  the  first  two  cars,  the  defendant  en- 
deavored to  induce  the  plaintiff  to  accept 
them,  and  upon  Its  refusal  to  accept  them  the 
lumber  was  sold  to  other  parties.  Instead  of 
canceling  the  contract,  by  a  letter  dated  Feb- 
ruary 20th,  defendant  wrote:  'We  under- 
stand from  our  A  Dep't  that  you  have  made 
complaint  on  the  various  shipments  we  have 
made  yoo.  Will  you  kindly  furnish  us  a 
written  statement  of  what  shipments  have 
been  rejected  and  what  proposition  of  settle- 
ment you  have  to  make  us.  *  *  *  Yours 
very  truly,  Chicago  Lumber  tc  Coal  Co.'  On 
April  13th  the  defendant  wrote  the  plaintiff 
the  letter  quoted.  This  letter  does  not  ap- 
pear to  be  a  rescission  of  the  contract  but 
la  more  in  the  nature  of  an  objection  to  the 
strictness  of  the  inspection  of  the  lumber 
■hipped  by  the  plaintiff.  It  is  true  that  the 
letter  concludes:  'We  have  held  mills  up 
from  shipping  any  further  material  until 
we  get  this  question  at  Issue  between  us  set- 
tled.' 

"After  the  difficulty  which  the  parties  had 
growing  out  of  the  shipment  of  the  five  cars 
on  March  9,  1901,  the  plaintiff  wrote  to  the 
defendant  the  following  letter :  'Gentlemen : 
We  would  like  to  know  If  you  haven't  got 
some  of  the  6  to  12-inch  No.  2  boards  started 
np  for  us.  You  will  oblige  us  by  getting  us 
a  few  cars,  at  any  rate'  The  plaintiff  con- 
tinually insisted  upon  the  delivery  of  the 
balance  of  the  order,  and  on  or  about  April 
26th  there  was  a  meeting  of  the  parties.  Mr. 
Bright  the  sales  agmt  was  present,  as  also 
were  Messrs.  Oaus  and  Ahrens.  At  this  in- 
terview Mr.  Bright  said  that  the  defendant 
wag  too  particular ;  and  Mr.  Ahrens  answered 
that  be  did  not  think  so.  According  to  the 
testimony,  Mr.  Bright  then  asked  if  the  plain- 
tiff woald  be  satisfied  with  the  inspection  of 
the  Inspectors  of  the  Southern  Lumber  Manu- 
facturers' Association,  if  there  was  any  quee- 
Host  about  any  future  cars.  Mr.  Ahrens, 
tepreaentlng  the  plaintiff,  said  to  him,  'Why, 
certainly  we  would.'  And  Mr.  Bright  then 
(aid,  'On  these  conditions  we  will  start  to 
tbip,'  and  further  stated,  'to  make  it  satis- 
factory to  both  sides,  you  (meaning  plaintiff) 


write  us  a  letter.'  Mr.  Ahrens  testified  that 
in  accordance  with  this  suggestion  he  wrote 
him  a  letter  the  same  evening.  (The  letter 
quoted  on  92  S.  W.  123).  The  two  cars  re- 
ferred to  in  this  letter  as  being  in  the  way 
of  the  plaintiff  were  the  two  cars  which  the 
plaintiff  had  rejected,  and  which  the  defend- 
ant sold  to  other  parties. 

"Notwithstanding  the  understanding  which 
was  entered  Into  as  to  future  shipments,  to 
wit  that  the  decision  of  the  inspector  of  the 
Southern  Lumber  Manufacturers'  Association 
should  govern,  if  any  difficulty  arose  as  to 
future  shipments,  defendant  declined  to  ship 
any  further  lumber  under  the  contract  and 
none  was  shipped.  The  three  cars  which  the 
plaintiff  received  under  this  order  contained 
86,166  feet  of  lumber,  leaving  a  deficit  of 
214,884  feet,  which  the  defendant  failed  and 
refused  to  ship  to  plaintiff,  and  the  plaintiff 
was  obliged  to  purchase  from  time  to  time 
other  lumber  of  the  same  kind  to  make  good 
the  deficiency.  The  prevailing  market  price 
in  the  dty  of  St  Louis  of  the  kind  of  lumber 
called  for  by  the  contract  was  from  f  13.25 
to  $13.00  per  1000  feet  and  the  court  finds 
that  the  difference  between  the  contract  price 
and  the  market  price  at  which  the  plaintiff 
purchased  at  the  time  the  defendant  refused 
to  ship  any  further  lumber  was  $1.75  per  1000 
feet 

"As  a  conclusion  of  law  the  court  finds 
that  the  plaintiff  Is  entitled  to  recover  upon 
the  first  count  In  Its  petition  the  sum  of 
$375.96,  with  interest  from  January  14,  1902, 
at  the  rate  of  6  per  cent  per  annum ;  and  up- 
on the  second  count  in  Its  petition  it  is  en- 
titled to  recover  the  sum  of  $8.80,  with  in- 
terest from  January  14,  1902,  at  the  rate  of 
6  per  cent  per  annum,  making  the  aggregate 
amount  of  Its  recovery  $384.76  with  Interest 
from  January  14,  1902,  at  the  rate  of  6  per 
cent  per  annum.  In  this  case  the  defendant, 
after  asking  the  court  to  make  a  finding  of 
facts,  offered  15  Instructions  based  upon  the 
testimony  in  the  case.  These  Instructions  are 
all  refused,  on  the  ground  of  multiplicity. 
Instructions  numbered  1,  2  and  8  offered  by 
plaintiff  are  refused,  and  Instruction  No.  4 
Is  given.  Let  Judgment  be  entered  in  favor 
of  plaintiff  for  the  sum  of  $384.76,  with  In- 
terest at  the  rate  of  6  per  cent  per  annum 
from  January  14,  1902,  to  date  (April  6, 
1903)  amounting  to  $28.40,  or  a  total  of 
$413.16. 

"Horatio  D.  Wood,  Circuit  Judge." 

The  order  and  acceptance  referred  to  in  the 
first  paragraph  of  the  finding  quoted  refers 
to  £:xliiblts  A  and  B.  We  think  the  learned 
trial  Judge  committed  palpable  error  in  his 
finding  of  the  facts.  Exhibits  A  and  B,  as 
we  have  seen,  do  not  constitute  a  contract, 
and  the  learned  Judge  did  not  find  from  the 
facts  in  the  case  that  the  terms  contained  Ln 
Exhibit  B  were  offered  and  accepted  by  plain- 
tiff by  any  conduct  on  its  part  Whether  or 
not  there  was  a  contract  entered  into  be- 
tween the  parties  is  a  question  of  fact  to  be 
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ascertained  one  way  or  the  other  from  tbe 
acts  and  conduct  of  plaintiff  after  it  received 
Exhibit  B.  Tills  question  has  not  been  an- 
swered by  the  trier  of  the  facts,  the  only 
authorized  authority  under  the  law  to  malce 
the  answer.  The  learned  trial  judge  is  also 
in  error  In  finding  that  the  defendant  did  not 
rescind  the  contract  by  its  letter  of  April  18, 
1901.  The  following  clauses  In  the  Iett» 
seem  to  have  been  entirely  overlooked  by  the 
learned  Judge  at  the  time  he  was  making  up 
his  finding  of  tbe  facts,  to  wit :  "The  three 
parties  whom  we  bad  examine  the  stock 
you  refused  to  accept  as  No.  2  common,  de- 
clared it  to  be  No.  2,  and  it  was  gold  as  such. 
We  Judge  from  this  that  you  require  some- 
thing special  in  No.  2  common,  and  it  Is  oat 
of  the  question  for  us  to  meet  your  require- 
ments. We  therefore  think  best  to  consider 
the  order  cancelled,  and  request  ^ou  to  sup- 
ply your  wants  from  some  other  source.  If 
it  was  within  the  range  of  possibility  for  us 
to  give  you  stock  that  would  meet  with 
your  requirements,  we  would  be  only  too 
willing  to  do  so." 

Here  is  an  express  declaration  that  aa 
plaintiff  had  rejected  two  cars  (the  two 
found  by  the  Judge  to  have  been  shipped  as 
sample  cars)  on  the  alleged  ground  that  they 
did  not  contain  No.  2  common  lumber  when. 
In  fact,  as  claimed  by  defendant,  the  lumber  i 
graded  No.  2  common,  defendant,  by  reason  ' 
of  plalntlfTs  rejection  of  these  two  cars  and  | 
its  action  with  respect  to  the  grade  of  the  \ 
other  three  cars,  "Judged"  plaintiff  wanted 
something  special  in  No.  2  common,  which 
the  defendant  could  not  furnish,  and  hence 
thought  It  best  to  cancel  the  contract  and 
advised  the  plaintiff  to  look  elsewhere  for 
its  lumber.  Now,  according  to  the  findings  of 
the  judge  and  according  to  the  terms  of  the 
contract  Itself,  the  sample  cars  were  to  de- 
termine the  contract  According  to  the  find- 
ing of  the  facts  by  the  court,  the  plaintiff 
rejected  the  sample  cars,  and  It  is  of  no  sig- 
nificance that  three  other  cars  were  shipped, 
for  the  reason  they  were  shipped  and  switch- 
ed Into  plaintiff's  yards  before  the  first  ship- 
ment of  sample  cars  was  Inspected  and  re- 
jected. On  the  rejection  of  the  two  sample 
cars,  defendant  might  have  Immediately  ex- 
ercised Its  right  to  terminate  the  contract. 
Defendant,  however,  proceeded  cautiously 
and  bad  all  the  lumber  inspected  by  three 
expert  inspectors  before  exercising  its  right  | 
The  evidence  warrants  the  finding  that  after 
tbe  contract  was  rescinded,  tbe  matter  was 
taken  up  by  plaintiff  and  defendant,  and  that 
defendant's  Mr.  Bright  said  if  the  plaintiff 
would  agree  to  Inspection  by  the  inspectors 
of  the  Southern  Lumber  Manufacturers'  As- 
sociation the  defendant  would  start  to  ship- 
ping and  that  Oaus  had  a  letter  written  on 
tbe  basis  of  this  statement  This  evidence 
and  finding  shows  nothing  more  than  that  It 
was  agreed  between  Gaus  and  Bright,  re- 
spectively representing  plaintiff  and  defend- 
ant, that  the  contract  should  be  reinstated 


or  renewed  upon  the  exact  terms  of  the  one 
theretofore  cancelled  or,  to  state  It  In  another 
form,  that  a  new  contract  was  made  upon 
the  same  terms  and  conditions  as  the  origi- 
nal one.  The  suit  was  not  on  the  new  con- 
tract and  for  this  reason  this  evidence  and 
finding  cuts  no  figure  whatever  in  the  case. 

For  the  reason  that  no  fact  or  facts  were 
found  by  the  learned  trial  judge  from  whlcb 
the  court  could  have  found  that  the  contract 
sued  on  was  ever  agreed  to  by  both  parties 
to  the  suit,  the  Judgment  on  the  first  count 
of  the  petition  Is  reversed,  and  the  cause  am 
to  said  count  is  remanded. 

The  Judgment  on  the  second  count  la  Mt- 
flrmed.    All  concur. 


SCHABFF    V.    SOUTHEBN     ILLINOIS 
CONST.   CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Dec> 
12,  l§5i5.) 

1.  Nkgliobrob— Faixiro  Waixs  — Bis  Ipsa, 
loquitub. 

Where  the  wall  of  a  hotel  being  constructed 
by  defendants  near  plaintiff's  premises  fell  and 
injured  plaintilTB  dwelling  house,  tbe  mere  fall- 
ing of  the  wall  was  presumptive  evidence  that 
it  had  been  negligently  constructed. 

[Ed.  Note. — For  cases  .in  point,  see  voL  37, 
Cent  Dig.  Negligence,  {{  218,  225J 

2.  SiJot— Independent  Contsaciom. 

Where  defendant  contracted  to  erect  a 
hotel,  hired  and  discharged  its  employ^  at  will,. 
pursued  its  own  methods,  and  was  not  subject 
to  the  control  of  its  employer  except  as  to  the 
results  of  the  work,  it  was  an  Independent  con- 
tractor and  liable  for  damages  resulting  to  third 
persons  by  defective  construction,  tiiough  it 
was  required  to  conform  to  the  plans,  qpe^ca- 
tions,  and  supervision  of  the  architect 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  g  68.] 

3.  Same— iHBrauOTiONS— CoNSTBUCTioN. 

In  an  action  for  damages  to  an  adjoining^ 
property  owner  by  the  falling  of  the  wail  of  a 
building  in  process  of  construction,  an  instmc- 
tion  that  if  defendant  construction  company  was 
building  the  hotel  under  contract  with  the  in- 
vestment company,  and  negligently  constmcted 
the  wall  or  insufficiently  braced  the  same,  and 
as  a  direct  result  it  fell  and  damaged  plaintiirs 
property,  then  they  should  find  for  plaintiff,, 
was  not  objectionable  as  authorizing  the  Jury 
to  find  negligence  from  sources  other  than 
"from  the  evidence." 

4.  APPKAI.  —  ADHIBSION  OT  EVIDENOK BB- 

VIEW. 

Where  incompetent  evidence  was  with- 
drawn from  the  jury,  the  vt-rdict  will  not  be 
set  aside  on  appeal  on  acrount  of  the  error  in 
admitting  it  in  the  first  instance. 

[E!d.  Note. — For  cases  in  point  see  voL  S, 
Cent  Dig.  Appeal  and  Error,  {  4178.] 

Appeal  from  St  Lonls  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  Jeannette  A.  Scharff  against  tbe 
Southern  Illinois  Construction  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendant above  named  appeals.    Affirmed. 

In  the  year  1903,  plaintiff  owned  and  oc- 
cupied a  residence  on  West  Pine  Boulevard, 
near  Ktugsblghway,  in  the  city  of  St  Loult. 
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In  the  faU  and  winter  of  the  same  year,  the 
defendant,  tlie  Southern  Illinois  Construction 
Company,  xmAet  a  contract  with  the  other 
defendant,  the  Buckingham  Investment  Com- 
pany, was  engaged  in  the  erection  and  con- 
struction of  the  Buckingham  Hotel,  located 
near  plaintiff's  residence ;  the  east  wail  of  the 
hotel  tieing  removed  but  13  feet  from  the  west 
wall  of  plaintiff's  bouse.  On  December  25th, 
between  2  and  3  o'clock  p.  m.,  during  a  wind- 
storm, a  portion  of  the  east  wall,  which 
was  187  feet  10  inches  long,  and  from  80  to 
90  feet  In  height,  fell  toward  the  east  and 
ijpon  and  against  plaintltTs  house,  breaking 
h>  a  portion  of  the  roof,  cracking  and  mar- 
ring the  west  wall,  breaking  windows,  and 
cracking  some  of  the  interior  decorations. 
The  bricks  and  mortar  from  the  hotel  wall 
also  fell  upon  plaintiff's  yard,  breaking  and 
destroying  growing  trees  and  shrubbery  there- 
in. The  suit  is  to  recover  the  resulting  dam- 
age. The  negligence  alleged  is  careless,  neg- 
ligent, and  unskillful  construction  and  erec- 
tion of  the  east  wall  of  the  hotel,  and  failure 
to  properly  brace  the  same. 

The  defendants  filed  separate  answers. 
The  one  of  the  Buckingham  Investment  Com- 
pany need  not  be  noticed,  as  a  demurrer  to 
the  evidence  as  to  it  was  sustained  by  the 
court  from  which  ruling  no  appeal  was  taken. 
In  substance,  the  answer  of  the  Southern 
Illinois  Construction  Company  Is,  first,  a  gen- 
eral denial ;  second,  that  It  was  not  an  Inde- 
pendent contractor,  but  was  doing  the  work 
nnder  the  direction  and  supervision  of  the 
other  defendant  and  In  such  manner  as  it 
directed,  and  that  it  was  governed  and  con- 
trolled in  the  performance  of  the  work  by 
the  other  defendant;  and,  third,  that  the 
wall  was  caused  to  fall  by  "a  tornado,  cyclone, 
or  violent  windstorm,"  raging  in  the  vicinity 
of  West  Pine  Boulevard  and  Klngshlghway, 
In  the  city  of  St  Louis,  and  that  the  falling 
of  the  wall  was  "the  direct  result  of  said 
tornado,  windstorm,  and  cyclone,  and  was 
the  act  of  God." 

The  efvldence  shows  that  the  walls  of  the 
hotel  are  what  are  known  as  self-supporting 
walla — that  Is,  they  were  built  up  from  the 
foundation,  and  not  upon  steel  or  Iron  fram- 
ing; that  steel  or  iron  framing  was  provided 
for  the  Interior  structure  of  the  hotel,  and 
this  framing  was  fastened  to  the  outside  or 
bride  walls  by  tie-beams  on  each  floor  of  the 
hotel.  The  face  of  the  east  wall  was  un- 
broken— that  ts,  the  facing  bricks  were  all 
laid  lengthwise ;  and  plaintiffs  evidence  tends 
to  show  that  this  face  wall  was  not  properly 
bound.  If  b«nmd  at  all,  to  the  back  wall,  and 
that  portimis  of  the  face  wall  peeled  oft  the 
back  wall,  leaving  the  latter  standing,  and 
felt  into  plaintiff's  yard.  It  is  conceded  that 
the  two  walls  should  have  been  bound  to- 
Setber.  Defendants'  evidence  conduces  to 
ihow  that  tliey  were  bound  together  by  metal 
bonds,  shown  by  appellants  to  be  the  safest 
and  most  approved  method  of  binding  such 
walla  tt^etber.    Tbe  hotel  la  a  seven-story 


structure.  The  interior  framing  was  built  up 
with  the  outside  walls,  a  story  at  a  time,  and 
plaintiff's  evidence  tends  to  show  that  the 
concrete  floors  (the  kind  put  in  to  make  the 
building  fireproof)  should  have  been  laid  as 
the  building  progressed,  as  they  served  to 
brace  the  brick  walls.  The  evidence  shows 
that  all  the  Inside  iron  and  steel  framing 
(except  that  for  the  elevators)  was  In  when 
the  wall  fell,  but  that  floors  had  been  laid 
only  in  the  first  second,  and  third  stories. 
There  Is  no  other  substantial  evidence  that 
defendants  failed  to  properly  brace  the  wall, 
which  the  evidence  shows  had  been  rapidly 
constructed  in  cold  weather  when  the  cement 
does  not  set  as  rapidly  as  in  warm  or  moderate 
weather,  and  that  the  wall  was  what  is  com- 
monly called  a  "green  wall."  Defendants' 
evidence  is  that  hot  water  was  used  to  set 
the  cement  mortar  in  the  walls.  Plaintiff 
offered  evidence  showing  the  extent  of  the 
damage  caused  to  her  property  by  the  falling 
of  the  wall. 

To  show  that  it  was  not  an  independent 
contractor,  the  Southern  Illinois  Construc- 
tion Company  relied  upon  articles  1  and  2 
of  its  contract  made  with  the  Buckingham 
Investment  Company.  These  articles  read  as 
follows : 

"Article  1.  The  contractor  sliall  and  will 
provide  all  the  materials  and  perform  all 
the  work  necessary  for  the  erection  of  a  cer- 
tain fireproof  building,  seven  stories  and  base- 
ment on  the  northeast  corner  of  Klngshlgh- 
way and  West  Pine  Boulevard,  city,  block 
three  thousand  eight  hundred  and  eighty- 
three  (3S83)  of  the  city  of  St  Louis,  Missouri; 
size  of  ground,  two  hundred  and  fourteen  feet 
and  seven  inches  (214'7")  on  West  Pine  Boule- 
vard; said  building  to  be  erected  complete 
according  to  descrlptlonB  as  shown  on  the 
drawings  and  revised  drawings  and  describ- 
ed in  the  specifications  and  addenda  thereto 
prepared  by  H.  F.  Roach,  architect  which 
drawings  and  specifications  and  addenda  are 
identified  by  the  signatures  of  the  parties 
hereto  and  become  hereby  a  part  of  this 
contract 

"Art  2.  It  Is  understood  and  agreed  by 
and  between  the  parties  hereto,  that  the  work 
Included  in  this  contract  is  to  be  done  under 
the  direction  of  the  said  architect  and  that 
his  decision  as  to  the  true  construction  and 
meaning  of  the  drawings  and  specifications 
shall  be  final.  It  Is  also  understood  and 
agreed  by  and  between  the  parties  hereto 
that  such  additional  drawings  and  explana- 
tions as  may  be  necessary  to  detail  and  il- 
lustrate the  work  to  be  done,  are  to  be  fur- 
nished by  the  said  architect  and  they  agree 
to  conform  to  and  abide  by  the  same  so  far 
as  they  may  be  consistent  with  the  purpose 
and  intent  of  the  original  drawings  and  spe- 
cifications referred  to  in  article  1.  It  is  fur- 
ther understood  and  agreed  by  the  partlea 
hereto  that  any  and  all  drawings  and  spe- 
cifications prepared  for  the  purposes  of  this 
contract  by  the  said  architect  are  and  re- 
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main  Ma  property,  and  that  all  charges  for 
the  use  of  Bame,  and  for  the  use  of  same  and 
for  the  servlcea  of  said  architect  are  to  be 
paid  by  the  said  contractee." 

The  Southern  Illinois  Construction  CJom- 
pany  also  relied  upon  the  evidence  of  Harry 
F.  Roach,  who  testified  that  he  superintended 
the  erection  of  the  building,  and  saw  that 
It  was  constructed  according  to  plans  and 
specifications. 

C.  li.  Gray,  secretary  and  manager  of  the 
Southern  Illinois  Construction  Company,  tes- 
tified as  follows:  "Q.  With  reference  to 
the  east  wall,  on  the  25th  day  of  December, 
1903,  how  far  had  you  progressed  with  the 
construction  of  that  wall?  A.  The  east  wall 
was  entirely  completed,  unless,  perhaps,  there 
was  some  little  brick  work  above  the  roof 
line  and  the  centering  for  the  roof,  for  the 
concrete  floors  or  what  has  been  described 
here  to-day  as  false  work  for  the  concrete 
floors,  was  In  with  the  exception  of  two  pan- 
els; I  mean  by  panel — we  call  a  panel  the 
space  that  Is  surrounded  by  the  floor  beams 
— I  mean  surrounded  by  the  wall  on  one  side, 
a  tie-beam  on  either  of  the  other  sides,  and 
a  floor  beam  on  the  side  parallel  with  the 
wall,  and  the  centering  was  all  in  with  the 
ezceptimi  of  two  panels  In  the  roof  of  the 
east  wall.  Q.  You  may  tell  the  Jury,  If  you 
know,  what  precautions.  If  any,  were  taken 
during  the  construction  of  the  building  to 
hold  the  Iron  and  walls  and  other  parts  of  the 
building  in  place?  A.  The  precautions  taken 
were  the  usual  precautions  taken  in  the  con- 
struction of  a  building  of  that  character, 
which  consisted  of  a  system  of  temporary 
bracing  that  would  go  through  the  entire 
structure,  beginning  with  the  flrst  or  ground 
floor  level,  and  running  to  the  roof,  embrac- 
ing all  Iron  girders,  and  by  bracing  the  iron 
work  and  by  the  system  I  have  already  ex- 
plained of  the  tie-beams  being  built  into  the 
several  walls,  also  forming  a  brace  to  the 
walls  themselves,  so  far  as  It  is  possible  to 
brace  any  structure  of  that  character." 

The  most  reliable  and  satisfactory  evi- 
dence in  regard  to  the  windstorm  prevailing 
at  the  time  the  wall  fell  Is  that  of  Edward 
H.  Bowie,  who  was  In  charge  of  the  United 
States  Weather  Bureau  at  St  Louis,  which 
evidence  Is  taken  from  his  recc«da  k^t  at 
the  time,  and  Is  as  follows:  "A.  •  *  • 
The  temperature  rose  from  30  degrees  at 
7  a.  m.  to  maximum  of  42  degrees  at  2:30 
p.  m.;  then  begun  an  abrupt  fall,  the  ther- 
mometer registering  16  degrees  at  7  p.  m.  and 
a  minimum  of  8  degrees  at  midnight;  mak- 
ing a  range  of  34  degrees,  mean  temperature 
25  degrees,  which  was  7  degrees  below  nor- 
mal. Brisks  winds  from  the  west  in  the 
morning,  becoming  high  from  southwest  at 
midday;  from  12  noon  to  2:20  p.  m.  the  ve- 
locity was  high  from  west;  at  the  latter 
moment  the  wind  veered  to  northwest  and 
continued  a  gale  until  7  p.  m.,  after  which 
time  the  velocity  gradually  diminished;  max- 


imum velocity  48  miles  per  hour  from  the 
northwest  at  2:35  p.  m.;  extreme  velocity 
at  same  time  68  miles  per  hour.  The  day 
had  been  practically  cloudless  until  2  p.  m., 
when  a  bank  of  stratus  clouds  appeared  in 
the  northwest,  presaging  the  approach  of 
a  severe  squall  which  swept  over  the  city 
during  the  ensuing  hour.  Q.  You  say  the 
greatest  velocity  was  58  miles  an  hour,  that 
was  during  what  time  ?  A.  That  was  at  2 :3d  p. 
m.  Q.  How  long  did  the  wind  have  to  continue 
at  that  rate  to  make  that  record?  A.  A  frac- 
tion over  a  minute.  Q.  Would  that  indicate 
the  maximum  velocity?  A.  That  Is  the  time 
that  it  took  one  mile  of  wind  to  pass  the  in- 
strument Q.  Would  that  Indicate  the  great- 
est velocity?  A.  There  may  have  been 
squalls  during  that  time  which  were  higher, 
of  course.  The  wind  does  not  blow  steady  at 
any  velocity.  Q.  What  do  you  mean  by  a 
squall?  A.  That  is,  the  wind  blows  in  gtists, 
you  know.  A  gust  may  have  been  consider- 
ably higher  than  that;  we  have  no  means  of 
knowing  positively  that  it  was.  Q.  And  your 
Instruments  would  not  indicate  the  velocity 
of  the  gust?  A.  No.  Q.  Did  It  Indicate  the 
velocity  of  wind  which  continued  during  a 
certain  period?  Would  that  be  the  lowest 
velocity  of  the  wind  during  that  period? 
A.  The  one  that  we  gave?  Q.  Yes.  A.  No, 
it  may  have  varied  on  either  side.  It  may 
have  been  lower  at  one  time  and  higher  at 
another.  Q.  That  would  be  the  average?  A. 
That  would  be  the  average  for  that  minute; 
yes,  sir." 

The  defendants  objected  to  the  following 
instruction,  given  for  plaintiff:  "(1)  If  you 
find  from  the  evidence  tliat  defendant  South- 
ern Illinois  Construction  Company  was  en- 
gaged in  building  the  Buckingham  Hotel  un- 
der the  contract  with  the  Buckingham  In- 
vestment Company,  and  negligently  and  un- 
sklllfully  constructed  and  erected  the  east 
wall,  or  Improperly  and  insufficiently  braced 
same,  and  as  a  direct  result  it  fell  on  Decem- 
ber 25, 1903,  and  damaged  plalntifTs  property, 
then  you  will  flnd  for  plaintiff." 

Defendants  also  assign  as  error  the  refusal 
of  the  court  to  give  the  following  Instructions, 
asked  by  them :  "(1)  The  court  instructs  the 
Jury  that  under  the  law  and  the  evidence  In 
this  case  the  plaintiff  cannot  recover  against 
defendant  Southern  Illinois  Construction 
Company.  (2)  The  court  instructs  the  Jury 
that  if  they  flnd  from  the  evidence  that  the 
building  of  said  hotel  structure  had  been 
let  out  by  the  defendant  Buckingham  In- 
vestment Company  to  the  Southern  Illinois 
Construction  Company  under  the  contract, 
plans,  and  speclflcaUons  read  in  evidence,  and 
If  the  Jury  further  find  from  the  evidence 
that  the  said  Southern  Illinois  Construction 
Company  at  and  previous  to  the  time  of  the 
falling  of  the  said  east  wall  was  performing  its 
work  under  said  contract,  under  the  direc- 
tion and  control  of  the  defendant  Bucking- 
ham Investment  Company  or  its  authorized 
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agent,  and  if  the  jury  farther  bellere  from 
the  evidence  that  the  said  Southern  IlUnola 
Constmctlon  Company  did  not  know  or  have 
reason  to  know  that  the  said  east  wall  of 
said  hotel  structure  was  being  constructed 
carelessly,  negligently,  and  unsklUfully,  or 
was  being  constructed  and  erected  without 
proper  and  sufficient  bracing,  then  the  jury 
most  find  fcr  defendant  Southern  Illinois  Con- 
struction Company.  (3)  The  court  instructs 
the  jury  that  if  you  believe  from  the  evi- 
dence that  defendant  Southern  Illinois  Con- 
struction Company,  had,  prior  to  December 
25,  1903,  entered  Into  a  contract  to  erect  and 
«onstract  for  defendant  Buckingham  Inrest- 
ment  Company,  a  hotel  building  on  the  north- 
«agt  comer  of  Kingshighway  and  West  Fine 
Bonlerard,  in  accordance  with  certain  plans 
and  specifications,  and  under  the  supervision 
and  directions  of  one  H.  F.  Roacli,  acting  as 
architect  and  superintendent  for  the  Buck- 
ingham Investment  Company,  and  if  you  fur- 
ther find  from  the  evidence  that  said  H.  F. 
Roach  did  act  as  superintendent  of  the  work 
of  constructing  and  erecting  the  hotel  build- 
ing of  the  Buckingham  Investment  Company, 
and  was  in  the  employ  of  said  Buckingham 
Investmmt  Company,  and  if  you  further  find 
and  believe  from  the  evidence  that  said 
Southern  Illinois  Construction  Company  were 
from  said  date  and  up  to  and  including  the 
25th  day  of  December,  1903,  engaged  in  the 
construction  of  said  building  under  said  con- 
tract, and  if  you  further  find  from  the  evi- 
dence that  said  Southern  Illinois  Construc- 
tion Company  had  up  to  and  Including  said 
Deceml)er  25,  1903,  erected  and  constructed 
said  building  in  accordance  with  the  plans 
and  specifications  agreed  upon,  and  under  the 
directions  of  said  H.  V,  Roach,  then  you  are 
instructed  that  plaintiff  cannot  recover 
against  the  Southern  Illinois  Construction 
Company." 

The  jury  assessed  plaintiff's  damages  at 
$1,250.  It  Is  not  claimed  that  the  assessment 
1b  excessive. 

Walter  S.  London  and  Abbott  &  Mwards, 
for  appellant   Lyons  &Swart8,  for  respondent 

BLAND.  P.  J.  (after  stating  the  facts). 
L  The  mere  falling  of  the  wall  was  pre- 
sumptive evidence  that  it  had  been  negli- 
gently constructed  fTumer  v.  Haar,  114  Mo. 
S%,  21  S.  W.  737);  but  It  is  insisted  that 
the  appellant  was  not  an  Independent  con- 
tractor, and  for  this  reason,  if  for  no  oth- 
er, its  demurrer  to  the  respondent's  evi- 
dence sbould  have  been  given.  In  Larson 
V.  Railway,  110  Mo.  234,  19  S.  W.  416,  16 
L  R.  A.  330,  33  Am.  St  Rep.  439,  the  defend- 
ant contracted  in  writing  for  the  excavation 
and  masonry  necessary  for  the  erection  of 
an  oiglne  tiouse.  The  contract  provided 
that  the  excavation  sbould  be  carried  "to 
(neb  general  depth  as  may  be  indicated  by 
the  engineer"  of  the  railway  company,  which 
was  done.  A  house  slipped  into  the  excava- 
92S.W.— 6 


I  tion  made  aa  the  engineer  directed.  On  this 
state  of  facts,  in  a  suit  by  the  owner  of  the 
house  against  the  railway  company,  the  court 
(at  page  241  of  110  Mo.,  and  page  417  of  19 
S.  W.,  16  L.  B.  A.  330,  33  Am.  St  Rep.  439). 
Barclay,  J.,  writing  the  opinion,  said:  "It 
is  now  an  accepted  rule  that  supervision  of 
such  work  may  be  retained  without  inter- 
fering with  the  Independent  action  or  lia- 
bility of  contractors  who  have  engaged  to 
perform  it  or  subdivisions  of  it."  It  was 
held  that  the  supervision  In  question  we&t 
further,  and  that  the  defendant  was  liable. 
In  Oayle  r.  Missouri  Car  k  Foundry  Co.,  177 
Mo.  loc.  dt  446,  76  S.  W.  loc.  clt  992,  the 
court  said:  "The  legal  test  for  the  deter- 
mination of  this  question  la  stated  by  Judge 
Thompson,  In  his  work  on  Negligence,  vol. 
2,  p.  899,  {  22,  as  follows :  'The  general  rule 
is  that  one 'who  has  contracted  with  a  com- 
petent and  fit  person,  exercising  an  inde- 
pendent employment,  to  do  a  piece  of  work, 
not  in  itself  unlawful  or  attended  with  dan- 
ger to  others,  according  to  the  contractor's 
own  methods,  and  without  his  being  subject 
to  control,  except  as  to  the  results  of  his 
work,  will  not  t>e  answerable  for  the  wrongs 
of  such  contractor,  his  subcontractor,  or  his 
servants,  committed  In  the  prosecution  of 
such  work.  An  Independent  contractor  Is 
one  who  renders  service  in  the  course  of  an 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  It  is  accom- 
plished.' This  statement  of  the  law  was 
specifically  approved  In  Fink  v.  Mo.  Furnace 
Co.,  82  Mo.  276  [52  Am.  Rep.  376],  in  which 
case  it  was  held  that  the  foregoing  statement 
of  the  law  had  been  recognized  and  affirmed 
in  Hilisdorf  v.  St  Louis,  45  Mo.  98  [100  Am. 
Dec.  352];  Morgan  v.  Bowman,  22  Mo.  538; 
Clark's  Adm'x  v.  Railroad,  36  Mo.  218; 
Barry  v.  St  Louis,  17  Mo.  121.  Those  cases 
were  reaffirmed  In  Long  v.  Moon,  107  Mo. 
834,  17  S.  W.  810,  and  again  in  Crenshaw  v. 
Ullman,  113  Mo.  loc.  dt  639,  20  S.  W.  1077." 
Appellant  contracted  to  erect  the  hotel.  It 
hired  and  discharged  its  employes  at  will, 
pursued  its  own  methods,  and  was  not  sub- 
ject to  the  control  of  its  employer,  except  as 
to  the  results  of  the  work,  and  we  think 
it  was  clearly  an  independent  contractor. 
The  above  paragraph  applies  to  appellant's 
refused  instructions,  which,  for  the  reason 
herein  stated,  we  think,  were  properly  refused. 
2.  Appellant  argues  that  instruction  No.  1, 
given  for  respondent  is  erroneous  on  the 
ground  that  after  the  word  "and,"  connecting 
the  two  clauses  of  the  instruction,  the  jury 
were  not  told  that  they  should  find  "from  the 
evidence"  that  the  appellant  negligently,  etc. ; 
that  as  it  reads,  the  jury  were  authorized 
to  find  negligence  from  any  source  outside  of 
the  evidence.  It  was  ruled,  in  Baker  v.  Rail- 
way, 52  Mo.  App.  602 ;  and  Rogers  &  Powers 
V.  Warren,  75  Mo.  App.  271,  that  the  omission 
of  the  words  "from  the  evidence"  In  an  in- 
struction is  not  fatal  to  it  when  It  Is  seen 
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from  the  reading  they  are  Implied.  That 
those  words  are  Implied  In  the  second  clause 
of  the  Instruction,  we  think  admits  of  no 
doubt  This  clause  Is  Joined  to  the  first  one 
by  the  copulative  "and,"  and  admits  of  no 
other  Interpretation  than  that  the  jury,  to 
find  for  respondent,  were  directed  to  find 
two  facts  from  the  evidence :  First,  that 
appellant  was  engaged  in  building  the  hotel 
under  a  contract;  and,  second,  that  it  neg- 
ligently and  unsklllfuUy  constructed  and 
erected  the  east  wall,  or  Improperly  and  In- 
sufficiently braced  the  same. 

3.  In  respect  to  the  windstorm,  the  court 
gave  the  following  Instruction  on  behalf  of 
appellant:  "(1)  The  court  instructs  the 
Jury  that  If  you  believe  and  find  from  the 
evidence  that  the  building  of  the  defendant 
Buckingham  Investment  Company,  was,  on 
the  25th  day  of  December,  1903,  being  con- 
structed and  erected  with  prudence,  diligence, 
sklllfulness,  and  care  by  the  defendant 
Southern  Ulinois  Construction  Company,  un- 
der the  contract  with  the  Buckingham  Invest- 
ment Company  shown  in  evidence,  and  that 
said  east  wall  was  properly  and  sufllclHitly 
braced,  and  if  you  further  find  from  the  evi- 
dence that  on  said  December  25,  1908,  a 
portion  of  the  east  wall  of  said  building  fell 
as  the  sole  and  immediate  result  of  a  wind 
storm  of  unusual  and  extraordinary  violence, 
then  raging  in  the  place  where  said  building 
was  In  process  of  erection,  if  you  find  from 
the  evidence  such  a  windstorm  was  then 
raging,  then  plaintiff  cannot  recover  in  this 
action,  and  your  v»dict  must  be  for  the 
defendant."  No  complaint  is  made  that  this 
instruction  did  not  properly  submit  the  issue 
of  vis  major  to  the  Jury. 

4.  A  part  of  two  days  of  the  trial  was 
taken  up  in  hearing  evidence,  over  the  ob- 
jection of  the  appellant,  in  r^ard  to  the 
quality  of  the  bricks  used  in  the  construction 
of  the  east  wall  of  the  hotel.  Their  tensile 
strength  had  been  tested  by  expert  engineers, 
and  they  had  been  chemically  analyzed  by  a 
competent  chemist.  The  evidence  of  these  ex- 
perts tended  to  show  that  the  bricks  were  of 
inferior  quality;  that  the  material  in  them 
was  not  sufficiently  bonded;  and  that  the 
bricks  were  porous,  and  would  crumble  under 
a  pressure  that  good  bricks  would  easily  re- 
sist. The  chemical  analysis  showed  that 
they  would  fuse  at  a  temperature  that  would 
not  affect  good  bricks.  On  the  second  day 
of  the  trial,  proceeding  along  this  line  of 
testimony,  the  trial  court,  on  a  renewal  of 
appellant's  objection,  speaking  to  respondent's 
counsel,  said:  "As  I  told  you  this  morning, 
I  think  that  the  ruling  of  yesterday  was  an 
Incorrect  one.  I  think  that  extends  to  the 
use  of  improper  mortar,  if  there  was  such 
used,  as  well  as  to  the  use  of  improper  or 
defective  brick,  if  there  was  such  used.  I 
think  your  petition  charges  two  grounds  of 
negligence,  one  negligent  construction  and 
erection,  and  the  other  negligent  bracing  or 
Insufflcient  bracing — ^negligence  in  respect  of 


there  being  not  BUfficient  bracing;  and  tli* 
words  'construction'  and  'section'  must,  un- 
der the  autborltleB  which  I  have  cramlned 
since  adjournment  yesterday,  be  held  to 
mean  the  putting  together  of  the  materials 
that  were  used — putting  together  the  brick 
and  mortar  and  wood  and  the  other  materials 
that  went  to  make  the  construction  of  that 
walL  The  objection  to  this  question,  there- 
fore, is  sustained."  Appellant's  counsel  con- 
tends that,  while  this  ruling  excluded  the 
incompetent  evidence,  yet  the  evidence  was  of 
such  a  nature  that  no  amount  of  caution  on 
the  part  of  the  court  could,  by  a  possibility, 
remove  the  Impression  made  by  it  on  the 
minds  of  the  jury.  We  appreciate  the  force 
of  this  argnunent,  but  think  that  the  proper 
place  to  make  it  was  to  the  trial  court  on 
the  motion  for  new  trial.  That  court,  on  ac- 
count of  having  both  seen  and  heard  the  -nrit- 
nesses  and  marked  the  effect,  if  any,  the  ob- 
jectionable evidence  bad  on  the  minds  of  the 
jury,  was  in  a  much  better  position  than  we 
are  to  determine  whether  or  not  the  incom- 
petent evidence  Influenced  the  verdict  of  the 
jury.  For  this  reason  the  rule  of  practice  in 
civil  cases,  though  different  in  crlmUial  cas- 
es, in  this  state,  is  that,  where  Incompetent 
evidence  is  withdrawn  from  the  jury,  the 
verdict  will  not  be  set  aside  on  account  of 
the  error  in  admitting  it  in  the  first  instance. 
Anderson  v.  Railway,  161  Mo.  411,  61  S.  W. 
874;  O'Mellia  t.  Railway,  115  Mo.  205.  21 
S.  W.  503 ;  McOlnnis  v.  Loring,  126  Mo.  404, 
28  S.  W.  750;  Stephens  v.  Railway,  96  Mo. 
207,  9  S.  W.  589,  9  Am.  St  Rep.  336;  Stavl- 
now  V.  Ins.  Co.,  43  Mo.  App.  613;  Nelson  v. 
Railway,  66  Mo.  App.  647. 

We  approve  the  instruction  given,  and,  dis- 
covering no  reversible  error  in  the  record, 
affirm  the  judgment.    All  concur. 


ROBERTSON    v.     GEORGE    A.    FULLER 
CONST.   00. 

(St.   Loaia  Court  of  Appeals.    Missouri.    Dec. 
12,  1905.    Rehearing  Denied  Jan.  2,  1906.) 

1.  TbIAI/— DEKtTBBEB  TO  EviDENCB— BfFBCI. 

On  demurrer  to  plaintiff's  evidence,  such 
evidence  must  be  taken  as  absolutely  true,  and 
every  reasonable  inference  therefrom  be  drawn 
in  plaintiff's  favor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46b 
Cent  Dig.  Trial,  88  355,  356.] 

2.  Masteb  and  Servant— Nbqlioencb—Pbb- 

SONAL  iNJtTKIES— SAFB  PLACE  TO  WORK  IN — 

SuiTioiENCT  OP  Evidence. 

In  an  action  for  injuries  received  by  plain- 
tiff through  being  strack  by  a  falling  pile  of 
planks  and  cast  down  to  a  lower  floor  of  a 
building  in  which  he  was  employed  as  a  laborer, 
evidence  examined,  and  field  sufficient  to  sustain 
plaintiff's  allegation  that  defendant  negligently 
furnished  him  with  an  unsafe  place  in  which  to 
work. 

3.  Rkucasb— Vaxiditt— Fbatjd. 

In  an  action  for  injuries  received  by  plain- 
tiff while  engaged  as  a  laborer  in  the  construc- 
tion of  a  building,  plaintiff  testified  that  prior 
to  his  injury  several  men  had  been  hurt  on  the 
building,  and  that  he  understood  that  the  de- 
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fadaat  aMed  them  until  they  were  able  to 
work ;  that,  being  without  moner,  he  sent  his 
wife  to  defendant  to  see  if  it  would  help  him ; 
that  the  following  day  defendant's  representa- 
tive gATC  him  $10.50,  asking  him  to  sign  a  re- 
ceipt for  it ;  that  the  paper  was  not  read  to  him, 
nor  was  he  adrised  of  its  contents,  such  repre- 
sentatiTe  simply  saying:  "Here,  I  want  you 
to  sign  this  receipt, '  patting  his  finger  on  the 
mark  where  plainUtF  was  to  sign ;  that  It  was 
too  dark  in  the  room  to  see  without  a  light,  and 
that  plaintiff  did  not  and  could  not  read  the 
paper,  but  signed  it,  believing  it  to  be  merely  a 
receipt  for  part  wages  until  he  was  able  to 
work.  Held  sufficient  to  show  that  the  release 
was  procmed  by  fraud. 

4.  TsiAi.  — iNaTBuonoHS— Applioabiutt  to 
Plbadihgs. 

An  instruction  that  if  plaintiff  was  in  de- 
fendant's employ  as  a  Uiborer.  and  if,  while  in 
the  discharge  of  his  duty,  a  pile  of  flooring  fell 
against  him,  knocking  him  to  the  groond  and 
injuring  him,  and  that  if  such  flooring  was 
caused  to  fall  through  being  nttrligently  placed 
on  supports,  and  that  if  ona  B.  was  defend- 
ant's loronan,  authorized  to  control  the  piling 
of  the  lumber  and  the  laborers  piling  the  same, 
as  to  the  manner  thereof,  and  did  not  use  ordin- 
ary care  in  causing  the  lumber  to  be  placed  on 
the  supports,  if  so  improperly  placed,  and  that 
if.  as  a  direct  result  thereof,  the  Inmber  fell 
against  plaintiff,  injuring  him,  and  that  plain- 
tiff at  the  time  of  and  just  preceding  his  injury 
vas  exercising  ordinary  care,  he  was  entitled  to 
rrcorer,  was  within  the  allegations  of  the  com- 
plaint all^^g  that  plaintiff  was  directed  to  go 
to  the  side  of  a  pile  of  lumber,  that  the  same  was 
so  carelessly  placed  as  to  cause  it  to  fall,  that 
the  lumber  was  raised  by  a  steam  engine,  the 
work  being  done  under  the  supervision  of  a  fore- 
Bian  in  defendant's  employ,  that  the  planks  were 
deposited  with  each  end  on  a  skid  so  the  chain 
Qsed  in  raising  them  could  be  removed,  that 
the  planks  were  deposited  in  a  position  render- 
ing them  likely  to  fall,  and  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  of  the  dangerous  condition  of  such 
pUnks,  and  that  such  condition  was  due  to  the 
carelessness  and  negligence  of  defendant's  fore- 
man In  charge  of  the  work. 
5.  Release — Fbattd— Instbuctiorb. 

Where,  in  an  action  for  personal  injuries, 
defendant  pleaded  a  release  of  damages,  and 
plaintiff  testified  that  at  the  time  he  executed 
the  same  he  was  in  pain  and  suffering  from  his 
injuries,  an  instruction  that  if  the  release  waa 
signed  by  plaintiff  when  he  was  in  such  a  mental 
condition  throneh  pain  and  sickness  that  he 
could  not  and  did  not  comprehend  its  contents, 
aod  that  if  defendant's  a«rent  took  advantage  of 
plaintiff's  condition  to  in'luce  him  to  sign  the 
paper  without  understanding  its  contents,  in- 
tending thereby  to  defraud  plaintiff,  the  release 
was  no  defense  to  the  action,  while  faulty  in 
not  submitting  all  the  facts  tending  to  prove 
fraud  and  imposition,  was  not  open  to  defend- 
ant's criticism. 

fit  Appeai/— Qtimtioks  Not  Raised  in  Lowbb 
CorBT. 

Where,  in  an  action  for  personal  injuries, 
defendant  pleaded  a  release  as  a  bar  to  the 
action,  plaintiff  in  reply  allef^ing  that  the  same 
was  obtained  by  fraud  and  offering  to  pay  the 
consideration  therefor,  and  the  question  of  ten- 
ier  was  not  alluded  to  on  the  trial  and  was 
Dot  in  the  evidence,  instructions,  or  motion  for 
t  new  trial,  the  fact  of  nontender  could  not  be 
urged  by  defendant  on  appeal. 
T.  Master  and  Sebvant— Injubt  to  Sebvart 
— .^ssmiFTioir  OF  Risk. 

A  servant  who  was  stmck  by  a  falling  pile 
of  planks  and  cast  down  to  a  lower  floor  of  a 
building  in  which  he  was  employed  did  not  as- 
•nme  t£e  risk  of  the  pile  of  planks  falling  on 
Urn,  wbera  no  such  nak  existed  until  created 


by  the  negligent  landing  nnder  the  direction  of 
the  foreman  of  the  particular  pile  falling 
against  plaintiff,  who  was  not  apprised  of  the 
danger  of  such  falllnff  until  too  late  to  guard 
against  it. 

Appeal  from  St  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  Robert  Robertson  against  the 
George  A.  Fuller  Construction  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Rassienr  &  Buder,  for  appellant  A.  O. 
Morrison,  for  respondent 

BLAND,  P.  J.  Suit  commenced  before  a 
justice  of  the  peace,  reached  the  circuit  court 
In  due  course,  where,  on  a  trial  de  novo, 
plaintiff  recovered  a  Judgment  for  $300,  from 
which  defendant  appealed  to  this  court 

Plaintiff  was  employed  by  defendant  as  a 
laborer,  and  on  December  81,  1003,  was  put 
to  work  on  the  third  floor  of  the  Poet  Office 
Annex,  a  large  building  then  in  the  course  of 
oonstmctlon  on  Eighteenth  street  in  the  city 
of  St  Louis.  He  was  directed  to  carry  floor- 
ing planks,  from  12  to  14  feet  long  by  2% 
inches  thick  and  6%  Inches  wide,  from  piles 
back  some  40  or  60  feet  to  where  carpenters 
were  engaged  in  laying  the  floor.  The  first 
and  second  floors  had  been  laid.  The  flooring 
planks  were  raised  to  the  third  story  by 
means  of  a  derrick.  From  40  to  60  planks 
would  be  caught  in  a  chain  sling,  then  raised 
by  the  derrick  to  the  third  floor,  and  there 
deposited  on  a  skid  (described  as  two  floor- 
ing planks  set  up  edgewise  across  the  joists). 
When  landed  on  the  skid  they  were  carried 
by  laborers,  including  the  plaintiff,  back  to 
the  carpenters ;  the  laborers  walking  back 
and  forth  on  a  broad  girder  running  through 
tbe  building.  In  the  forenoon  of  the  same 
day  plaintiff  was  put  to  work  carrying  planks, 
bis  evidence  shows,  a  hoist  of  planks  was 
placed  BO  they  projected  over  the  end  of  one 
of  the  boards  forming  the  skid.  When  plain- 
tiff took  a  plank  off  this  hoist  to  carry  It 
back  to  tbe  carpenters,  the  pile  fell  over  and 
struck  him  on  the  leg,  causing  him  to  lose  his 
balance  and  fall  to  the  second  floor,  whereby 
he  was  Injured. 

Plaintiff's  evidence  is  that  be  was  working 
under  one  Bass,  as  a  boss  or  foreman,  who 
bad  charge  of  the  derrick  and  superintended 
tbe  hoisting  and  moving  of  the  planks.  Bass 
was  on  tbe  third  floor,  when  the  hoist  was 
toppled  over  was  released  from  the  sling, 
and  ordered  plaintiff  and  the  other  laborers 
present  (as  soon  as  the  sling  was  released) 
to  take  hold  and  move  the  planks.  There 
Is  nothing  In  plalntUTs  evidence  tending  to 
show  that  be  saw  or  could  have  seen,  by  tbe 
exeidse  of  ordinary  care,  that  the  planks 
projected  so  far  over  the  end  of  tbe  skid  as 
to  be  in  danger  of  toppling  over.  He  testified 
that  one  of  the  derrick  men  stooped  down  and 
looked  under  the  skid  before  the  sling  was 
released,  but  that  he  (plaintiff)  could  not 
see  how  far  tbe  planks  projected. 
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On  tbe  part  of  the  defendant,  tbe  evidence 
tends  to  ehow  tbat  Bass  was  tbe  foreman  of 
the  men  worklntr  the  derrick,  but  had  noth- 
ing whatever  to  do  with  plaintiff,  and  had 
no  control  over  him;  that  plaintiff  was  pat 
to  work  carrying  planks  by  6us  Wehking, 
who  was  his  foreman,  and  directed  where  and 
how  he  should  work.  Wehking  was  not  pres- 
ent when  tbe  accident  occurred,  but  testified 
that  the  planks  were  hoisted  and  carried 
away  in  the  usual  way  tn  ihe  construction 
of  such  boildings,  and  that  no  complaint  came 
to  him  from  any  of  the  men  that  anything 
was  wrong  or  dangerous  about  the  work. 

Defendant  read  In  evidence  the  following 
release:  "Whereas,  the  undersigned  was  In- 
jured on  or  about  tbe  thlrty-flrst  day  of  De- 
cember, 1903,  under  clrcumstancefl  which  the 
undersigned  claims  renders  George  A.  Fuller 
Construction  Company  liable  to  him  for  dam- 
ages; and,  whereas,  said  George  A.  Fuller 
Construction  Company  denies  any  liability  for 
said  Injuries;  and,  whereas,  both  parties  de- 
sire to  compromise,  and  have  agreed  to  ad- 
Just  and  settle  the  matter  for  the  sum  of 
ten  and  flf ty-hundredths  dollars :  Now,  there- 
fore. In  consideration  of  said  sum,  which  It 
Is  hereby  adcnowledged  has  been  to  me  or  In 
my  behalf  paid  by  said  George  A.  Fuller  Con- 
struction Company,  I  do  hereby  compromise 
said  claim  and  release  and  forever  discharge 
said  George  A.  Fuller  Construction  Company, 
its  agents  and  employees,  from  any  and  all 
liability  by  reason  of  said  injuries.  Witness 
my  hand  and  seal  this  fourteenth  day  of 
January,  1904,  at  St.  Louis,  Mo.  Robert 
Robertson,  112  S.  Tenth  St.  (Seal]  Witnes- 
ses:   Mrs.  F.  Robertson.    L.  B.  Mellck." 

In  respect  to  the  release,  plaintiff  testified 
that,  prior  to  his  Injury,  several  men  had 
been  hurt  on  the  building,  and  that  he  under- 
stood that  defendant  "helped  them  along;" 
until  they  were  able  to  work,  and,  being 
without  money,  he  sent  his  wife  to  the  de- 
fendant to  see  if  tbe  company  would  help 
him;  that  a  man  came  the  next  day  and 
gave  him  $10.50,  and  asked  blm  to  sign  a  re- 
ceipt for  it;  tbat  tbe  paper  was  not  read  to 
him,  nor  was  he  told  what  its  contents  were ; 
that  all  the  man  said  was,  "Here,  I  want 
yon  to  sign  this  receipt,"  and  put  his  finger 
on  the  mark  where  he  wanted  plaintiff  to 
sign ;  that  it  was  dark  in  the  room,  too  dark 
to  see  without  a  light,  and  he  did  not  and 
could  not  read  it,  but  signed  It,  believing  tbat 
it  was  only  a  receipt,  and  tbat  the  company 
intended  to  pay  him  wages  or  part  wages  un- 
til be  got  able  to  work. 

1.  Defendant  offered  a  demurrer  to  the 
evidence,  and  complains  of  the  court's  re- 
fusal to  sustain  the  same.  For  tbe  purpose 
of  the  demurrer,  the  plaintiff's  evidence  must 
be  taken  as  absolutely  true,  and  every  rea- 
sonable Inference  therefrom  must  be  drawn 
in  his  favor.  If  this  Is  done,  we  think  his 
evidence  that  he  was  working  under  Bass  and 
that  Bass  was  present  when  the  hoist  of 
planks  which  fell  was  n^ligently  placed  on 


I  the  skid  is  sufficient  to  sustain  the  allegation 
that  defendant  negligently  furnished  the  plain- 
tiff with  an  unsafe  place  to  work ;  for,  if 
Bass  was  in  charge,  it  was  undoubtedly  his 
duty  to  see  that  the  planks  were  so  placed 
on  the  skid  that  they  would  not  fall  against 
the  plaintiff  and  cause  him  to  fall  to  the  floor 
below.  We  also  think  the  plaintiff's  evidence 
tends  to  prove  that  his  signature  to  the  re- 
lease was  procured  by  imposition  and  fraud. 
If  to  procure  the  signature  of  a  trusting  man 
to  a  release  of  a  cause  of  action,  by  misrep- 
resenting its  contents  by  telling  him  It  is 
only  a  receipt,  under  circumstances  where 
he  could  not  read,  and  when  be  was  suffering 
pain  from  an  ihjury,  and  not  read  or  offer  to 
read  the  document  to  him,  is  not  procuring 
his  signature  by  fraud,  then  we  misconceive 
the  meaning  of  the  term. 

Defendant  contends  that  the  following  in* 
structlon  given  for  plaintiff  Is  erroneous,  for 
the  reason.  It  Is  alleged,  it  is  broader  than 
the  complaint :  "(1)  If  the  Jury  find  from  the 
evidence  that  plaintiff  was  in  the  employ  of 
the  defendant  on  the  Slst  day  of  December, 
1903,  as  a  laborer,  and  if  the  Jury  further  find 
from  the  evidence  that  on  said  day,  while 
plaintiff  was  in  the  discharge  of  the  duty  of 
his  employment  at  the  Post  Office  Annex,  a 
pile  of  fiouring  fell  against  plaintiff,  knock- 
ing him  to  the  ground  and  Injuring  him,  and 
If  the  Jury  further  believe  from  the  evi- 
dence that  said  flooring  was  caused  to  fall 
and  Injure  plaintiff  on  account  of  being 
negligently  and  improperly  placed  on  skids  or 
supports;  and  if  the  Jury  further  find  from 
the  evidence  that  one  Bass  was  foreman  for 
defendant  and  by  it  authorized  to  control 
the  piling  of  said  lumber  and  the  laborers  do- 
ing same,  as  to  the  manner  of  doing  said 
piling,  and  if  the  Jury  further  find  that  Bass 
did  not  use  ordinary  care  In  causing  said 
pile  of  flooring  to  be  improperly  placed  on  tbe 
supports,  if  you  flnd  it  was  so  placed,  and 
that  thereby  and  as  a  direct  result  said  floor- 
ing fell  against  plaintiff,  throwing  him  to  the 
ground  below  and  Injuring  him;  and  if  tbe 
Jury  further  flnd  from  the  evidence  that 
tbe  plaintiff,  at  the  time  of  and  Just  preced- 
ing his  Injury,  was  exercising  ordinary  care, 
then  the  plaintiff  Is  entitled  to  recover,  pro- 
vided tbe  Jury  further  flnd,  under  the  evi- 
dence and  instructions,  that  the  plaintiff  did 
not  agree  to  tbe  paper  release  read  in  evi- 
dence as  deflned  in  tbe  other  instructions." 
The  complaint  states  "that  plaintiff  was 
directed  to  go  on  a  side  of  this  pile  of 
plank  where  he  was  compelled  to  stand  on 
a  girder  or  beam  about  14  inches  wide  with 
an  open  space  back  of  him,  leading  to  the 
ground  or  floor  below ;  that  the  planks  which 
he  was  carrying  were  about  8  Inches  thick, 
7  inches  wide,  and  about  12  to  16  feet  long; 
that  the  planks  were  so  carelessly  placed  as 
to  cause  them  to  fall,  which  they  did  while 
he  was  standing  with  one  plank  in  bis  hand 
on  this  beam  or  girder  described  above,  and. 
as  he  was  unable  to  secure  himself,  lie  was 
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tbrown  down  the  open  space  to  the  floor  be- 
low, a  distance  of  about  15  feet  Plaintiff 
further  states  that  the  said  plank  were  raised 
by  means  of  a  steam  engine,  a  number  being 
raised  at  a  time,  and  the  work  was  done  un- 
der the  supervision  of  a  foreman  In  defend- 
ant's employ ;  they  were  deposited  with  each 
end  on  a  skid,  ao  the  chain  could  be  removed ; 
that  the  plank  which  were  deposited  and 
which  slipped  and  fell  against  him  were  left 
with  one  end  on  the  other  off  the  skid.  In  a 
diagonal  position,  which  rendered  them  likely 
to  fall;  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
of  the  dangerous  condition  of  said  plank,  and 
that  said  condition  was  due  to  the  careless- 
ness and  negligence  of  Its  foreman  in  charge 
of  aald  work." 

A  cranparisoii  between  the  instruction  and 
the  allegattons  of  negligence  in  the  complaint 
■bows  that  they  correspond  In  all  essential 
points,  and  that  the  Instruction  is  within  the 
allegations  of  the  complaint. 

Hie  court  gave  the  following  other  Instruc- 
tion ft>r  plaintiff:  "(2)  If  the  Jury  find,  from 
the  evidence  In  this  case,  that  the  paper  re- 
lease read  In  evidence  was  signed  by  the 
plaintiff  when  he  was  In  such  a  mental  con- 
dition through  pain  and  sickness  that  be 
could  not  and  did  not  comprehend  or  under- 
stand its  contents ;  and  if  the  jury  further  be- 
lieve from  the  evidence  that  defendant's 
agent  took  advantage  of  plaintiffs  said  condi- 
tion, if  yon  find  it  existed,  to  induce  him  to 
sign  said  paper,  and  that  said  agent,  owing 
to  plaintiff's  said  mental  condition.  Induced 
plaintiff  to  sign  said  paper  without  under- 
standing its  contents,  intending  thereby  to 
defraud  the  plaintiff,  then  said  paper  re- 
lease is  no  defense  to  this  action."  Defend- 
ant says  this  instruction  is  erroneous,  because 
It  t^oceeda  upon  the  theory  that  plaintiff  was 
in  TOch  mental  condition  through  sickness 
that  he  could  not  and  did  not  comprehend  or 
understand  the  contents  of  the  release. 
Plaintiff  testified  he  was  in  pain  and  was 
suffering  from  his  injuries. 

Ttie  Instruction  is  too  narrow.  It  does  not 
comprehend  all  the  evidence  tending  to  prove 
fraud  tn  the  obtention  of  the  release,  but  it 
submitted  nothing  to  the  Jury  that  was  not 
in  evidence.  Its  fault  Is  that  it  did  not  sub- 
mit all  the  facts  tending  to  prove  fraud  and 
Imposition.  Of  this  fault,  defendant  is  In  no 
position  to  complain.  The  further  criticism 
is  made  that  the  Instruction  does  not  require 
the  jury  to  find  that  the  money  obtained  was 
ever  returned  to  defendant  or  tendered  to 
it  In  Och  V.  Railway,  130  Mo.,  loc.  dt  45, 
31  S.  W.  966,  86  L.  R.  A.  442,  the  court  ap- 
provingly quoted  the  following  language  from 
Cleaiy  ▼.  Blectrlc  Ught  Co.  (Sup.)  19  N.  Y. 
Supp.  951:  "The  rule  undoubtedly  Is  that 
where  a  party  seeks  to  rescind  the  contract 
on  the  ground  of  fraud  or  imposition,  he  must 
tender  a  retnm  of  what  he  has  received  under 
It  before  be  can  maintain  an  action  at  law ; 
and.  In  an  action  in  equity,  he  must  at  least 


tender  a  return  by  his  bill  <rf  oomplalnt" 
That  it  is  the  settied  rule  that  one  who  would 
shirk  the  disadvantages  of  a  contract,  not  void 
as  against  public  policy,  or  prohibited  by 
statute,  must  restore  or  otter  to  restore  what 
he  has  received  under  the  contract,  is  es- 
tablished by  the  authorities  cited  in  the 
Och  Case,  and  by  prior  and  subsequent  de- 
cisions of  the  appellate  courts  of  this  state. 
An  answer  was  filed  In  the  case,  in  which 
the  release  is  pleaded  as  a  bar  to  the  action. 
Plaintiff  filed  a  reply  to  this  plea,  alleging 
that  the  release  was  obtained  by  fraud  and 
Imposition,  and  offering  to  pay  back  the  $10  -, 
but  the  question  of  tender  was  nowhere  al- 
luded to  on  the  trial.  It  is  not  in  the  evi- 
dence. In  the  instructions,  or  in  the  motion 
for  a  new  trial.  It  was  entirely  lost  sight  of 
by  counsel  on  the  trial.  A  trial  court  is 
entiUed  to  some  consideration,  and  should 
not  be  put  In  the  wrong  for  falling  to  do 
that  which  it  was  never  aaked  to  do,  or  be 
convicted  of  error  for  falling  to  rule  on  a 
point  that  was  never  called  to  its  attention. 
The  fact  of  nontender  was  not  used  on  the 
trial,  and  cannot  now  be  brought  forward  to 
overthrow  the  Judgment  Estes  v.  Nell,  163 
Mo.  387,  63  S.  W.  T24. 

We  think  the  plaintiff  had  a  meritorious 
case.  There  is  no  evidence  tending  to  show 
that  he  was  guilty  of  contributory  negligence, 
nor  did  he  assume  the  risk  of  the  pile  of 
planks  falling  on  him.  No  such  risk  existed 
until  it  was  created  by  the  negligent  landing 
of  the  particular  pile  of  planks  that  fell 
against  plaintiff,  and  he  was  not  apprised  of 
the  danger  of  its  falling  until  it  fell,  too  late 
to  guard  against  it. 

No  reversible  error  appearing,  tite  Judg- 
ment la  affirmed.    All  concor.' 


MARTIN  et  al.  v.   TmASDALX  et  al. 

(St  Loais  Gonrt  of  Appeals.    Miasourl.    Dec. 
12,   1905.) 

1.  mobtoaoes— fobxclosurk— llkitations  — 
Statutes. 

Rev.  St  1899,  S  4276,  providing  that  no 
proceeding  to  foreclose  an^  mortgage  executed 
hereafter  to  secure  any  obligation  to  pay  money 
or  property  shall  be  maintained  after  such 
obligation  has  been  barred  by  limitations,  ap- 
plies only  to  mortgages  executed  after  the 
adoption  of  such  section  as  a  part  of  Act  Feb. 
18,  1891  (Laws  1891,  p.  184,  {  1). 

2.  Same. 

Rev.  St  1899,  (  4276,  limits  proceedings  to 
foreclose  mortgages  to  the  period  within  which 
an  action  might  be  brought  on  the  obligation 
secured,  and.  section  4277  declares  that  no  suit 
shall  be  maintained  to  foreclose  any  mortgage 
heretofore  executed  to  secure  any  such  obliga- 
tion after  two  years  from  the  passage  of  the  act 
Held,  that  section  4277  applied  only  to  mort- 
gages that  secured  obligations  barred  at  the 
time  the  act  (Laws  1891,  p.  184,  H  1,  2)  took 
effect,  and  cut  down  the  period  of  limitation 
as  to  mortgages  securing  such  obligations  to 
two  years. 

Appeal    from    St    Louis    Circuit    Court, 
Moses  N.  Sale,  Judge. 
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Action  by  Meredith  Martin,  Jr.,  and  others, 
against  Hattie  C.  Teasdale  and  others. 
From  a  judgment  denying  relief  to  Meredith 
M.  Stockton,  as  executor  of  Elizabeth  L.  Mar- 
tin, deceased,  he  appeals.    Reversed. 

The  controversy  Is  between  Meredith  Stock- 
ton, executor  of  the  estate  of  Elizabeth  Mar- 
tin, and  Hattie  Teasdale  (n6e  Martin)  and 
her  husband,  Wann  Teasdale,  and  arose  in 
an  action  for  partition  of  certain  real  estate 
situated  on  Fourth  and  Walnut  streets,  in 
the  city  of  St.  Louis,  brought  by  Meredith 
Martin,  Jr.,  et  al.  and  Meredith  Stockton,  as 
executor,  against  Hattie  Teasdale  and  ber 
husband.  The  plaintiffs,  except  Stockton,  and 
defendant  Hattie  Teasdale,  in  the  partition 
suit,  are  owners  in  fee  as  tenants  in  com- 
mon of  the  lot  fMnight  to  be  partitioned. 
John  G.  Martin,  who  was  a  common  source 
of  their  title,  on  the  19th  day  of  October, 
1887,  then  owning  a  one-fifth  Interest  in  said 
lot,  conveyed  his  one-fifth  interest  to  Luther 
Babcock,  trustee,  In  trust  to  secure  to  Mar- 
shall C.  Thorpe  his  (Martin's)  three  negoti- 
able promissory  notes  of  even  date  with 
tbe  trust  deed — one  principal  note  for  $2,000, 
due  one  year  after  date,  and  two  semiannual 
interest  notes  of  $70  each,  payable,  respect- 
ively, in  6  and  12  months  after  date ;  all  bear- 
ing interest  from  maturity  at  the  rate  of  7 
per  cent  per  annum.  Afterwards  Marshall 
Thorpe,  for  value,  by  Indorsement,  trans- 
ferred and  delivered  the  notes  and  the  deed 
of  trust  to  Elizabeth  L.  Martin,  who  was  the 
owner  and  holder  thereof  at  her  death. 
Neither  of  the  notes  or  the  Interest  thereon 
were  ever  paid,  nor  were  they  ever  present- 
ed for  allowance  or  classification  against  the 
estate  of  John  O.  Martin,  the  administra- 
tion of  which  estate  has  long  since  been 
closed.  The  notes  are  now  held  by  Meredith 
Stockton  as  executor  of  the  last  will  of  Eliza- 
beth Martin,  and  the  petition  in  the  partition 
suit  alleged  that  the  interest  of  Hattie  Teas- 
dale  in  the  lands  sought  to  be  partitioned  is 
subject  to  the  said  deed  of  trust,  and  prayed 
the  court  to  determine  and  declare  the  rights, 
title,  and  interest  of  all  the  parties  to  the 
suit  The  answer  of  Hattie  Teasdale  and 
her  husband  admitted  that  Hattie  Teasdale 
was  tbe  owner  of  an  undivided  one-fourth 
Interest  In  the  real  estate  sought  to  be  parti- 
tioned, denied  every  other  allegation,  and 
pleaded,  specially  the  statute  of  limitations 
against  the  claim  of  Meredith  Stockton,  as 
executor  of  the  last  will  of  Elizabeth  Mar- 
tin, and  denied  that  ber  Interest  In  the  lot 
was  subject  to  the  deed  of  trust  of  October 
19,  1887.  The  parUtion  suit  was  tried  be- 
fore Judge  Blevins,  of  the  St  Louis  circuit 
court  who,  by  an  interlocutory  decree,  found 
and  declared  tbe  Interest  of  the  several  par- 
ties to  the  suit  in  and  to  the  lands,  found 
that  tbe  lands  could  not  be  partitioned  in 
kind,  and  ordered  a  sale,  and  also  found  that 
tbe  deed  of  trust  of  October  19,  1887,  was  a 
lien  in  favor  of  Stockton,  as  executor,  upon 
nineteen-twentiettas   of   the   undivided    one- 


fourth  Interest  of  defendant  Hattto  Teas- 
dale.  Timely  motions  for  new  trial  and  in 
arrest  were  filed  and  overruled.  Subsequent- 
ly, to  wit,  on  December  20,  1904,  a  renewed 
order  of  sale  was  made,  under  which  the  com- 
missioner made  a  sale  of  the  property  which 
was  approved  February,  1905,  and  a  final 
order  of  distribution  was  made,  in  which 
the  sum  of  $3,776.34  was  ordered  to  be  paid 
to  Stockton  out  of  the  distributive  ediare  of 
Hattie  Teasdale.  A  timely  motion  for  new 
trial  was  again  filed ;  the  substantial  ground 
alleged  being  that  the  notea  and  deed  of  trust 
held  by  Stockton,  as  executor,  were  barred 
by  tbe  statute  of  limitations.  Before  this 
motion  was  passed  upon  Judge  Blevins  was 
succeeded  by  Judge  Sale.  Judge  Sale  sus- 
tained the  motion  and  modified  the  Interloc- 
atory  decree  and  order  of  distribution,  in 
BO  far  as  they  affected  the  title  of  Hattie 
Teasdale,  by  setting  aside  that  portion  of 
the  decree  and  order  of  dlsribatlon  which 
declared  that  the  deed  of  trust  of  October  19. 
1887,  was  a  valid  Hen  on  any  of  her  interest 
in  the  lands,  and  finding  that  the  statute 
of  limitations  bad  long  since  run  against  said 
notes  and  deed  of  trust  Exceptions  to  the 
ruling  were  saved,  and  a  timely  motion  for 
new  trial  filed  by  Stockton,  which  the  court 
overruled,  whereupon  Stockton,  as  executor 
of  Elizabeth  Martin,  appealed  to  this  court 
Kehr  &  Tlttmann,  for  appellant.  Joynson. 
Houts,  Marlatt  &  Hawes,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facts). 
Prior  to  1891  we  had  this  unscientific  and 
incongi'uous  state  of  the  law  in  respect  to 
the  limitation  of  actions  on  money  obligations 
and  actions  to  foreclose  mortgages  given  to 
secure  such  obligations.  By  statute,  the 
right  to  sue  on  tbe  obligation  was  barred  In 
10  years  from  the  date  of  its  maturity,  while 
the  right  of  action  to  foreck)se  the  mortgage 
was  not  barred  until  20  years  after  the  ma- 
turity of  the  obligation  It  was  given  to  se- 
cure, unless  the  mortgagor  or  his  assigns, 
after  the  maturity  of  the  debt,  had  for  10 
years  held  possession  of  tbe  mortgaged  prem- 
ises adversely  to  the  mortgagee.  Eyermann 
V.  Plron,  151  Mo.,  loc.  dt  116,  117,  62  S. 
W.  229,  and  cases  cited.  For  the  purpose  of 
expunging  this  Incongruity  from  the  law  of 
limitations,  the  Legislature,  in  1891,  passed 
tbe  following  act  approved  February  18, 1891 
(Laws  1891,  p.  184),  now  sections  4276,  4277, 
Rev.  St  1899,  which  reads  as' follows:  "Sec- 
tion 1.  No  suit,  action  or  proceeding  and«r 
power  of  sale  to  foreclose  any  mortgage  or 
deed  of  trust,  executed  hereafter  to  secure 
any  obligation  to  pay  money  or  int>perty, 
shall  be  had  or  maintained  after  such  obliga- 
tion has  been  barred  by  tbe  statutes  of  limi- 
tations of  this  stata  Sec.  2.  Nor  shall  any 
suit  be  bad  or  maintained  to  foreclose  any 
such  mortgage  or  deed  of  trust  heretofore 
executed  to  secure  any  such  obligation  after 
tbe  expiration  of  two  year*  after  the  passage 
of  this  act" 
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Tbe  principal  note  secnred  by  the  Martin 
deed  of  trnst  October  19,  1887,  matured  Oc- 
toba  10,  18B8,  and  an  action  on  It  was  not 
barred  bj  limitation  until  October  19,  1898. 
For  thla  rea8<m,  appellant  contends  that  the 
act  of  1891  does  not  apply  to  the  deed  of 
trust  His  contention  Is  that  the  second 
section  of  the  act  (section  4277,  Rev.  St.  1899) 
applies  only  to  mortgages  where  tbe  right  of 
action  on  the  obligation  they  were  given  to 
secure  was  barred  by  the  statute  of  limita- 
tions before  or  at  the  date  of  the  passage  of 
ttie  act.  To  the  contrary,  the  respondents 
contend  that  the  section  applies  to  all  mort- 
gages in  force  at  the  date  of  tbe  passage  of 
the  act,  and  that  two  years  of  grace  were 
giren  in  which  to  begin  foreclosure  proceed- 
ings on  any  existing  mortgage,  if  the  obliga- 
tion secured  thereby  was  barred  at  tbe  date 
of  the  itaasage  of  the  act,  or  If  it  should  be 
barred  at  any  time  in  the  future  by  limita- 
tion. The  section  has  been  twice  construed 
by  the  Kansas  City  Court  of  Appeals  by 
Judge  Smith,  in  Little  y.  Reld,  75  Mo.  App., 
loc.  dt  270,  and  by  Judge  Ellison,  In  Stan- 
ton T.  Olbblns,  103  Mo.  App.  266,  267,  77  S.  W. 
96.  In  Little  t.  Reld  the  seoond  section  of  the 
statute  was  not  before  the  court  for  construc- 
tion. In  Stanton  v.  Gibblns  the  note  secured 
by  the  mortgage  matured  April  2,  1885.  Suit 
to  foreclose  the  mortgage  was  begun  July  31, 
1902,  more  than  17  years  after  the  maturity 
of  the  note,  and  more  than  2  years  after  the 
passage  of  tbe  act  of  1891.  Judge  Ellison 
held  that  the  mortgage  came  under  tbe  pro- 
Tlsiona  of  section  4277,  and  that  the  note  be- 
ing barred,  and  more  than  two  years  having 
elapeed  since  the  statute  took  effect,  the  suit 
on  the  mortgage  was  also  barred.  At  page 
287  of  108  Mo.  App.,  page  96  of  77  S.  W.,  the 
learned  judge  said:  "The  object  of  the  stat- 
nte  was  to  provide  that  the  life  of  mortgages 
and  deeds  of  trust  thereafter  executed  should 
continue  as  long  as  the  life  of  the  note  lasted, 
bat  no  longer.  And  that  mortgages  and 
deeds  of  trust  executed  before  the  statute 
ihould  end  within  two  years  after  the  passage 
of  tbe  act,  unless,  of  course,  the  obligation 
secured  was  not  yet  barred.  The  statute 
does  not  under  either  section,  end  the  life 
of  the  mortgage  or  deed  of  trust  at  any  time 
before  the  obligation  secnred  Is  barred.  But 
in  cases  where  the  mortgage  was  executed 
prior  to  tile  act  it  would  be  barred  in  two 
years,  if,  at  any  time  before  tbe  two  years 
had  run,  the  obligation  bad  become  barred." 
Literally  construed,  the  last  clause  of  tbe 
quotation  from  Judge  Ellison's  opinion  would 
ooDflne  tbe  application  of  the  statute  to  mort- 
fages  securing  obligations  barred  at  the  date 
of  the  passage  of  the  act  of  1801,  and  those 
where  the  debts  secured  would  become  barred 
within  two  years  from  tbe  date  of  the  ap- 
proval of  the  act  The  facts  in  judgment, 
however,  show  that  he  did  not  Intend  to  be 
so  understood,  for  the  note  secured  by  the 
mortgage  It  was  attonpted  to  foreclose  did 
not  become  barred  until  April  2,  1896,  more 


than  two  years  after  the  passage  of  the  act, 
yet  he  held  tbe  suit  to  foreclose  the  mort- 
gage was  barred  for  the  reason  the  debt  was 
barred  and  the  foreclosure  suit  was  begun 
more  than  two  years  after  the  approval  of 
the  act  Tbe  case  therefore  seems  to  be 
authority  in  support  of  respondents'  conten- 
tion. In  Kreyllng  v.  O'Reilly,  97  Mo.  App. 
884,  71  S.  W.  372,  this  court  held  the  act  ap- 
plicable to  a  mortgage  where  the  obligation 
the  mortgage  was  given  to  secure  was  barred 
before  the  passage  of  the  act  Tbe  facts  In 
the  case  did  not  call  for  a  further  interpre- 
tation of  the  act 

If  tbe  second  section  of  tbe  act  only  applies 
to  mortgages  given  to  secure  obligations  then 
barred,  then  the  holder  of  a  mortgage  secur- 
ing an  obligation  barred  on  the  17tb  of  Feb- 
ruary, 1891,  would  have  but  two  years  after 
February  18th  of  that  year  In  which  to  bring 
suit  to  foreclose  bis  mortgage,  while  the  holder 
of  a  mortgage  securing  an  obligation  that  would 
be  barred  two  days  later  would  have  twenty 
years  In  which  to  bring  his  suit  to  foreclose. 
If  the  act  applies  to  both  mortgages  where 
the  obligations  they  secure  were  barred  at  the 
date  of  the  passage  of  the  act  or  that  would 
become  barred  within  two  years  thereafter, 
then  tbe  holder  of  a  mortgage  securing  an 
obligation  barred  at  the  date  of  the  passage 
of  the  act  would  have  two  years  in  which  to 
sue  for  foreclosure,  while  the  holder  of  a 
mortgage  securing  an  obligation  which  be- 
came barred  on  February  17,  1893,  would 
have  but  one  day  after  the  obligation  was 
barred  to  commence  his  suit  for  foreclosure. 
If  the  act  applies  to  all  mortgages  executed 
before  the  passage  of  the  act  then  two  years 
of  grace  is  given  in  every  case  In  which  to 
bring  suit  for  foreclosure  after  the  obligation 
is  barred.  Irrespective  of  the  date  when  it  was 
or  became  barred.  ,But  to  arrive  at  this  re- 
sult, terms  must  be  read  Into  tbe  section 
that  it  does  not  contain.  To  do  this  is  not 
permissible.  The  Intent  of  the  Legislature 
must  be  Interpreted  by  the  terms  it  used  to 
express  its  purpose,  having  In  mind  the  evil 
sought  to  be  cured  and  the  remedy  provided. 
The  first  section  of  the  act  needs  no  interpre- 
tation. It  unmistakably  applies  to  all  mort- 
gages to  be  thereafter  executed,  and  provides 
for  the  same  period  of  limitation  to  mortgages 
as  applies  to  the  obligations  they  are  given  to 
secure.  The  second  section  could  not  apply 
this  rule  to  existing  mortgages  where  tbe 
obligations  they  were  given  to  secure  were 
already  barred  without  infringing  on  that 
section  of  the  ConstitutiMi  which  prohibits 
the  Legislature  from  passing  any  law  impair- 
ing the  obligation  of  contracts. 

To  avoid  the  impairment  of  tbe  obligation 
of  contracts,  the  Legislature,  by  tbe  second  sec- 
tion of  the  act,  granted  what  it  deemed  a  rea- 
sonable time  In  which  suits  for  foreclosure 
on  such  mortgages  might  be  begun.  The  lim- 
it is  two  years  after  the  passage  of  the  act. 
No  mention  is  made  of  mortgages  securing 
debts  matured,  or  to  become  matured,  and 
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the  act  In  anquallfled  terms  limits  the  time  to 
two  years  in  which  to  commence  suits  for 
foreclosure  on  all  existing  mortgagee.  A 
literal  construction  of  the  section  would  bar 
suits  to  foreclose  mortgages  where  the  obliga- 
tions they  were  given  to  secure  matured 
more  thon  two  years  after  the  passage  of  the 
act  Of  course,  no  such  result  could  be 
brought  about  by  a  legislative  act,  and  no  such 
result  was  Intended,  and  the  act  does  not  and 
cannot  apply  to  such  mortgages,  nor  do  we 
thinli:  that  it  applies  to  mortgages,  securing 
obligations  not  barred,  but  which  would  be 
barred  within  two  years  after  the  passage  of 
the  act,  for  the  reason,  as  we  have  herein  point- 
out,  unequal  periods  of  limitation  would  ap- 
ply to  mortgages  securing  obligations  al- 
ready barred  and  to  those  securing  obliga- 
tions to  be  barred  in  two  years.  The  two 
years  granted  by  the  statute  in  which  to 
bring  suits  for  forecolsure  is  a  limitation  on 
the  right  to  sue,  and  suits  brought  after  the 
lapse  of  time  fixed  cannot  be  maintained. 
This  is  a  plain  and  positive  provision  of  the 
legislative  act,  and  it  cannot  be  construed  in 
any  other  way.  To  what  mortgages,  then, 
does  it  apply?  What  was  in  the  mind  of  the 
I>egi8lat\ire  at  the  time  of  its  passage?  We 
will  answer  this  question.  It  undertook  to  do 
away  with  an  existing  evil.  By  the  first  sec- 
tion it  eradicated  the  evil  from  all  mortgages 
to  be  executed  In  the  future,  and  by  the  sec- 
ond section  it  went  one  step  further,  and 
took  Into  account  mortgages  that  secured  ob- 
ligations then  barred,  and  cut  down  the 
period  of  their  limitation  to  two  years.  It 
might,  and  perhaps  should,  have  gone  further, 
and  cut  down  the  period  of  limitation  in 
which  to  bring  suits  on  all  mortgages  then 
In  force,  but  it  stopped  with  mortgages  secur- 
ing barred  obligations,  and  we  must  stop  at 
the  same  point  This  view  is  in  accord  with 
Little  T.  Held,  supra,  which  was  approvingly 
cited  in  Stanton  t.  Oibbins,  supra. 

The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  order  distribution  of  the  fund  In  contro- 
versy  in  accordance  with  the  interlocutory  de- 
cree in  the  partition  suit  and  in  accordance 
with  the  views  herein  expressed. 

As  this  opinion  is  In  conflict  with  the  deci- 
sion of  the  Kansas  City  Court  of  Appeals 
in  Stanton  v.  Gibbins,  supra,  the  cause  Is 
certified  to  the  Supreme  Court  for  its  de- 
cision. 


STATE  V,  DOBBINS. 

(Kansas    City    Court    of    Appeals.    Miasonri. 

Jan.  8,  1906.    Rehearing  Denied 

Feb..  B,  1906.) 

iNTOXICATinO      lilQUOBS    —    LOCAI.      OPTION 

Election— Notice— Publication  —  Sufw- 

CIENCT 

Rev.  St  1899,  S  3029,  providing  that  the 
notice  of  a  local  option  election  shall  be  by 
publication  in  a  newspaper  in  the  coanty  "for 
four  consecutive  weeks  and  the  last  insertion 
shall    be    within    10    days    next    before"    the 


election,  directs  that  the  publication  of  the 
notice  shall  continue  consecutively  for  a  period 
of  28  days,  and  that  the  last  insertion  necessary 
to  make  the  28  days  most  be  within  10  days 
of  the  election,  but  does  not  specify  any  particu- 
lar weeks  in  which  the  notice  shall  be  given, 
nor  direct  that  a  given  number  of  publications 
shall  be  made,  and  the  publication  of  the  notice 
of  an  election  to  be  held  on  September  6th, 
when  published  August  4th,  11th,  18th,  25tb, 
and  September  1st,  or  when  published  August 
3d,  10th,  17tb,  24th,  Slst,  is  sufficient 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  §  41.] 

Appeal  from  Circuit  Court,  Mercer  Coanty ; 
P.  C.  Stepp,  Judge. 

John  Dobbins  was  convicted  of  vIolatlDg 
the  local  option  law,  and  be  appeals.  Af- 
firmed. 

Read  &  Alley,  for  appellant  Eldon  C.  Or- 
ton  and  Herbert  S.  Hadley,  for  the  State. 

ELLISON,  J.  The  defendant  was  tried 
and  convicted  in  the  circuit  court  of  Mercer 
county  for  Belling  intoxicating  liquors  in  less 
quantity  than  four  gallons.  He  has  i>rose- 
cuted  his  appeal  to  this  court 

The  particular  law  he  was  accused  of 
violating  was  what  is  known  as  the  local 
option  law,  which,  accordhig  to  the  allegation 
in  the  information,  had  been  duly  adopted 
in  Mercer  county.  Defendant  insists  that 
the  election  was  void,  in  tliat  legal  notice 
was  not  given  for  holding  the  q>ecial  elec- 
tion at  which  that  law  was  supposed  to  have 
been  adopt^,  and  that  is  the  sole  question 
for  decision.  The  local  option  statute  was 
enacted  in  1887  and  has  been  carried  forward 
Into  the  revision  of  1899.  The  notice  requir- 
ed for  the  election  is  the  same  now  as  ori- 
ginally enacted.  It  reads  as  follows:  "No- 
tice of  such  election  shall  be  given  by  pub- 
lication in  some  newspaper  published  in  the 
county,  and  such  notice  sbali  be  published 
in  such  newspaper  for  four  consecutive 
weeks,  and  the  last  Insertion  shall  be  within 
10  days  next  before  such  election,  and  eucb 
other  notice  may  be  given  as  the  county  court 
or  municipal  body  ordering  such  election 
may  think  proper,  in  order  to  give  general 
publicity  to  the  election."  Section  8029,  Rev. 
St  1899.  The  election  In  question  was  held 
on  the  6th  day  of  September,  1887 ;  and  the  no- 
tice for  the  election  was  published  In  two  week- 
ly newspapers  Issued  in  Mercer  county,  the 
Princeton  Telegraph  and  the  People's  Press. 
In  the  Telegraph  It  was  inserted  August  4th, 
August  11th,  August  18th,  August  25th,  and 
September  1st  In  the  Press  it  was  inserted 
August  3d,  August  10th,  August  17th,  August 
24tb,  and  August  Slst  It  was  thus  Inserted 
five  times  consecutively  tn  each  paper,  and 
the  last  publication  In  each  was  within  10 
days  of  the  election. 

As  we  understand  defendant's  position.  It 
is  this:  that  the  first  four  publications,  end- 
ing August  24th  In  the  Press  and  August  25th 
In  the  Telegraph,  constituted  the  notice  re- 
quired by  the  statute;  and  that  the  election 
held  on  September  6th,  not  being  within  10 
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days  of  either  the  24th  or  25tta,  was  void. 
That  position  Ignores  the  fifth  Insertion  In 
uie  next  week's  Issue,  and  assumes  that  It 
sbonld  not  be  considered  as  a  part  of  the 
notice.  As  the  first  four  publications  did 
not  cover  a  period  of  28  days,  It  Is  evident 
that  defendant's  construction  of  the  statute 
is  that  28  days'  notice  Is  not  necessary.  If, 
liowever,  2S  days'  notice  Is  necessary  to  a 
valid  election,  then  there  must  be  more  than 
four  insertions  In  all  weekly  newspapers 
issued,  on  corresponding' days  of  each  week, 
since  four  Insertions  would  only  cover  a 
r<erlod  of  21  days.  Therefore  the  first  ques- 
tion is,  does  the  statute  contemplate  a  notice 
of  28  days?  We  held  In  the  case  of  State 
ex  rel.  y.  Tucker,  32  Mo.  App.  620,  that  It 
did ;  tbat  tbe  notice  required  was  not  merely 
a  notice  put  in  a  newspaper  for  four  con- 
secntive  weekly  issues,  but  that  the  notice 
must  cover  a  period  of  four  weeks.  That  Is 
to  say,  28  days.  Our  view  was  tbat  the 
Legislature,  in  enacting  tbe  statute,  was  not 
concerned  about  the  number  of  weeks  the 
notice  might  have  to  be  inserted  In  order 
to  cover  28  days;  that  its  solicitude  was  to 
secure  notice  for  that  length  of  time;  and 
tbat  tbe  election  should  not  occur  farther 
nway  than  10  days  from  tbe  last  Insertion. 
Tbe  defendant's  position  is  directly  in  tbe 
face  of  the  construction  we  put  upon  the  stat- 
ute In  that  case,  which  brings  up  the  inquiry 
whether  tbat  construction  Is  sound.  The 
view  we  there  stated  has  been  reiterated  by 
tbe  Courts  of  Appeals.  Bean  v.  Barton 
County  Ck)urt,  38  Mo.  App.  635;  State  v. 
Kaufman,  46  Mo.  App.  6S6;  State  v.  Kamp- 
man,  75  Mo.  App.  188;  State  v.  Martin,  83 
Mo.  App.  56.  And  the  case  has  been  several 
times  cited  by  the  Supreme  Court  with  no 
intimation  that  It  had  been  wrongly  de- 
cided (Munday  v.  Leeper,  120  Mo.  418,  25 
S.  W.  3S1;  Cmzen  v.  Stephens,  123  Mo.  346, 
27  S.  W.  657,  45  Am.  St  Rep.  649).  On  the 
contrary,  it  seems  to  have  been  regarded  as 
correct  and  approved  of  in  an  opinion  by 
Judge  Burgess  In  Young  v.  Downey,  160  Mo. 
317.  324,  330,  51  S.  W.  751. 

But  it  Is  suggested  that  later  cases  in  the 
Supreme  Court  (Russell  v.  Croy,  164  Mo.  69, 
'3  S.  W.  849,  and  Ratcliflf  v.  Magee,  165  Mo. 
461,  65  8.  W.  713)  annotmce  a  construction  of 
Mmllar  statutes,  which  Is  opposed  to  tbe 
riew  taken  In  State  ex  rel.  v.  Tucker.  That 
is  a  mistaken  Idea.  On  the  contrary,  those 
oases  affirmatively  approve  the  con8tr.uction 
of  the  statute  which  we  adopted  In  that  case. 
Tlie  case  of  Russell  ▼.  Croy  Involved  the  con- 
"tractlon  of  a  requirement  of  tbe  Constitu- 
tion as  to  tbe  publication  of  notice  of  con- 
rtitntlonal  amendments  to  be  voted  upon  at 
a  general  election,  which  reads  as  follows: 
'*The  proposed  amendments  shall  be  published 
weekly  in  some  newspaper,  If  such  there  be, 
within  each  coimty  In  the  state,  for  four 
consecutive  weeks  next  preceding  the  general 
election  then  next  ensuing."  It  is  true  that 
tbat  provision  has  the  same  words,  "for  four 


consecutive  weeks,"  which  are  used  in  the 
statute  involved  in  this  case,  and  that  tbey 
were  held  not  to  mean  28  days.  But,  as 
said  by  Judge  ValUant,  their  meaning  is  In- 
fluenced and  controlled  by  other  words  of  the 
provision,  not  found  in  the  statute  we  are 
considering.  The  Judge  says  (at  page  91 
of  164  Mo.,  page  851,  of  63  S.  W.)  that  "the 
same  words  occurring  In  different  statutes  of 
somewhat  similar  character  do  not  neces- 
sarily bear  the  same  interpretation.  Their 
meaning  is  Influenced  by  the  particular  con- 
text, and  sometimes  by  tbe  object,  to  be 
obtained  by  tbe  statute  Itself."  He  then 
proceeds  to  show  that  under  a  statute  con- 
sidered In  Xoung  V.  Downey,  150  Mo.  317, 
61  S.  W.  751.  reading  that,  "Such  notice  shall 
be  published  for  four  weeks  in  some  news- 
paper in  the  county  In  which  the  proceedings 
were  had,"  the  expression,  as  thus  worded 
(substantially  identical  with  the  one  we  are 
now  considering),  meant  a  publication  cov- 
ering a  period  of  28  days.  But  he  Interpreted 
the  words  Involved  In  Russell  v.  Croy,  "shall 
be  published  weekly,"  as  limiting,  qualify- 
ing, or  explaining  the  subsequent  words  "for 
four  consecutive  weeks,"  and  that  takoi  to- 
gether, the  whole  expression  meant  only  that 
the  publication  should  be  made  once  in  each 
of  the  four  weeks  next  before  the  election; 
and  so  it  Is  stated  In  Ratliff  v.  Magee,  165 
Mo.  461,  467,  66  S.  W.  713.  If  one  person 
says  to  another,  "Publish  this  notice  once  a 
week  for  four  consecutive  weeks,"  It  is  mani- 
fest that  be  means  to  direct  that  It  shall  be 
published  once  in  each  of  four  consecutive 
weeks,  without  regard  to  the  period  of  time 
such  publication  would  require.  But,  If  the 
direction  was  to  "publish  this  notice  for 
four  consecutive  weeks,"  a  wholly  different 
meaning  Is  apparent,  for  In  such  case  the 
publication  must  continue  for  four  wedcs, 
or  28  days.  So  we  regard  it  as  quite  clear 
that  the  Supreme  Court  has  approved  tbe 
construction  which  we  gave  the  statute  In 
State  ex  rel.  v.  Tucker,  not  only  by  the  de- 
cision that  court  made  in  tbe  case  of  Young 
▼.  Downey,  but  In  the  subsequent  cases  to 
which  we  have  Just  referred. 

As  stated  at  tbe  outset,  defendant's  posi- 
tion Ignores  the  publication  of  the  notice 
made  In  the  fifth  week.  He  assumes  that 
that  publication  was  unauthorized,  and  that 
the  fourth  publication  completed  the  notice, 
and,  that  being  more  than  10  days  prior  to 
the  election,  the  election  was  void.  It  may 
be  suggested  that  the  following  portion  of 
Jiidge  Valllant's  opinion  in  Russell  v.  Croy 
gives  cotmtenance  to  defendant's  course  of 
argument,  viz. :  "The  four  weeks  here  called 
for  are  not  any  four  weeks  the  Secretary  of 
State  may  select  prior  to  the  election,  but 
they  must  be  tbe  four  weeks  next  preceding 
tbe  election.  If  the  Secretary  of  State  had 
chosen  to  begin  the  publications  on  the  Ist 
day  of  September  and  run  them  into  the 
first  week  in  October,  so  as  to  secure,  with 
the  varying  days  of  publication  among  the 
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newspapers,  a  full  period  of  28  days,  tbat 
would  not  have  answered  the  requirement 
of  the  Constitution,  because  the  four  weeks 
so  covered  would  not  have  been  those  nest 
preceding  the  election.  And  if  he  had  run 
the  publication  so  begun  through  the  month 
of  October,  and  thus  covered  more  than  28 
days,  or  four  weeks,  still  the  only  period  of 
the  publication  that  would  have  answered  the 
requirement  of  the  law  would  have  been  the 
four  weeks  next  preceding  the  election,  the 
rest  would  have  been  in  legal  effect  a«  If 
it  had  not  been.  If  the  publication  should 
be  for  four  weeks  and  it  began  five  weeks 
before  the  day  of  the  election,  it  would  not 
have  covered  the  period  called  for  by  the 
Constitution,  because  it  would  not  have  cov- 
ered the  week  immediately  preceding,  and 
If  It  had  continued  five  weeks  up  to  the  day 
of  the  election  the  only  valid  publications 
would  be  those  in  the  last  four  we^s." 
That  language  in  no  way  applies  to  the 
statute  in  the  case  before  us.  The  statute 
in  tliat  case  speciflcally  named  the  weeks 
In  which  the  publication  should  be  made, 
which  were  the  four  weeks  which  immediately 
preceded  the  election.  Hence  no  other  four 
weeks  would  answer,  and  no  time  except  the 
time  running  during  the  course  of  the  four 
weeks  preceding  the  election  would  be  counted 
as  of  any  effect.  But  the  local  option  statute 
does  not  specify  any  particular  weeks  in 
which  the  notice  shall  be  published,  nor,  as  we 
have  already  shown,  does  It  direct  tbat  a  giv- 
en number  of  publications  be  made.  It  mere- 
ly directs  that  tbe  publications  shall  continue 
consecutively  until  the  period  of  28  days 
shall  be  covered,  and  that  tbe  last  Insertion 
necessary  to  make  the  28  days  must  be  wlthlo 
10  days  of  the  election. 

An  additional  view  of  the  construction  of 
the  statute  presented  by  counsel  concedes 
that  28  days'  notice  must  be  given,  but  In- 
sists that  such  notice  consists  of  four  pub- 
lications; that  no  other  publication  than  the 
four  are  recognized;  that  28  days  must 
elapse  between  tne  first  publication  and  the 
election,  and  the  election  must  be  within  10 
days  of  the  last  one.  Put  into  practical  ap- 
plication, that  construction  would  only  leave 
one  of  four  days  in  which  any  election  could 
be  held.  Instead  of  one  of  10,  as  contemplated 
by  the  statute.  Thus,  suppose  the  first  pub- 
lication to  be  on  the  1st  of  August,  the  fourth 
publication  would  be  on  the  22d,  but  28  days 
would  not  elapse  from  the  first  publication 
until  the  29th;  and  the  election,  according 
to  this  view,  could  not  be  held  sooner  than 
that  day.  And  It  could  not  be  held  later 
than  tbe  Ist  of  September,  as  that  would  imt 
it  off  more  than  10  days  from  tbe  last  pub- 
lication. So  the  time  in  which  an  election 
could  be  held  would  be  necessarily  limited 
to  fonr  days,  viz.,  29th  of  August  to  Ist  of 
September.  But  manifestly  the  statute  in- 
tended that  the  election  could  be  held  on  any 
of  tbe  10  days  next  after  tbe  last  publica- 
tion.   Besides  leading  into  this,  as  we  think. 


awkward  situation,  tbe  view  as  presented 
assumes  words  to  be  in  the  statute  which 
are  not  there.  It  assumes  that  the  statute 
reads  that  the  notice  shall  be  published  four 
times,  and  that  there  shall  be  four  insertions. 
In  that  way  a  construction  is  built  up  that 
tbe  publication,  if  it  is  published  four  times, 
may  stop  short  of  the  28  days,  though  the 
election  must  not  be  held  until  that  period 
has  elapsed.  But  there  is  no  suggestion  of 
tbat  kind  In  the  statute.  As  we  have  already 
stated,  the  statute  ib  that  the  notice  shall  be 
published,  not  four  times,  but  for  four  weeks. 
To  publish  any  thing  for  a  certain  length  of 
time  means  ttiat  the  publication  must  not 
cease,  but  must  continue  until  that  time  has 
run. 

The  idea  that  the  statute  requires  only 
four  publications,  or  four  insertions  of  the 
notice,  possibly  springs  from  assuming  that 
It  should  be  published  in  a  weekly  paper. 
But  the  statute  does  not  require  tbe  publica- 
tion in  a  weekly  paper.  It  may  Just  as  prop- 
erly be  published  in  a  daily.  If  published  In 
the  latter,  would  any  one  be  found  to  say 
that  the  publication  should  cease  before  28 
days  had  ended?  It  ought,  then,  to  be  clear 
that  one  length  of  time  should  not  be  requir- 
ed for  one  kind  of  publication  and  a  different 
time  for  another  kind  of  publicaticm. 

It  follows  from  the  foregoing  that  the  local 
option  law  was  legally  adopted  in  Mercer 
county,  and  that  the  conviction  of  the  defend- 
ant should  be  afBrmed.  The  other  Judges 
concur. 


KIERNAN  ▼.  ROBERTSON  (ALEXANDER, 
Garnishee). 

(Kansas  (Sty  Ooart  of  Appeals.    MlssourL 
Feb.  B,  1906.) 

1.  PiXADINO  —  WAIVBB    of    DKJTEOTS— PI.BAD- 
INO  TO  MEBITS. 

The  act  of  a  iramiRbee  in  replying  to  the 
merits  of  plaintiff's  denial  of  his  answer,  with- 
out attackmg  the  same  by  demurrer  or  motion 
constitutes  a  waiver  of  all  defects,  except  such 
as  are  so  fundamental  in  character  that  they 
cannot  be  cured  by  verdict 

2.  SaICI!— CONCI.UBION8   or  PiXADEB. 

An  allegation,  in  plaintiff's  denial  of  the 
gamisbee's  answer,  that  tbe  garnishee  had  in 
nia  possession  and  under  his  control  a  certain 
sum  of  money  due  defendant,  was  not  subject 
to  the  objection  of  stating  a  conclusion  of  law, 
but  was  a  proper  statement  of  a  conclusion  of 
fact. 

[Ed.'  Note. — For  cases  in  point,  see  voL  30, 
Cent.  Dig.  Pleading,  i{  12-1&] 

3.  Gabnishiocrt— Pkbsorb  Sttbjsot  to  Gab- 

K ISHUENT— ADUINISTBATOBB. 

Under  Rev.  St  1899,  {  3435,  providing 
tbat  BO  administrator  shall  be  summoned  as 
gamisbee  prior  to  an  order  of  distribation,  or 
for  payment  of  legacies,  or  the  allowance  of  a 
demand  found  to  be  due,  and  administrator  is 
personally  subject  to  garnishment  process  by  a 
creditor  of  a  distributee  after  tne  time  has 
elaiMied  for  the  allowance  of  demands  against 
the  estate,  and  all  debts  and  charges  have  been 
paid,  and  nothing  remains  to  be  done  bat  ts 
comply  with  the  order  of  distribation. 
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4.  BviDKifoi  — Dercts  in  Pboof  — Cube  bt 
A01CI88IORB. 

In  garnishment  proceedings  against  an  ad- 
ministrmtor,  plaintiff  s  failure  to  prove  by  the 
best  evidence  that  an  order  of  distribution  had 
been  passed  in  the  administration  proceedings, 
was  ciu«d  by  the  garnishee's  admission  of  that 
fact  while  testifying  as  a  witness. 

Error  to  Circuit  Court,  Randolph  County; 
A.  H.  Waller,  Judge. 

Action  by  R.  E.  Kiernan,  Jr.,  against  lice 
Bobertson,  Sr.,  In  which  W.  H.  Alexander 
was  made  garnishee.  There  was  a  judg- 
ment for  plaintiff,  and  the  garnishee  brings 
error.    Affirmed. 

JnoN.  Hamilton,  for  plaintiff  In  error.  Joel- 
la  Ellin^on  and  Aubrey  R.  Hammett,  for 
defendant  In  error. 

JOHNSON,  J.  Plaintiff,  a  Judgment  cred- 
itor of  defendant  Robertson,  had  execution 
iasoed,  and  caused  Alexander  to  be  summon- 
ed as  gamlsbee.  In  due  time,  Inteiroga- 
tMlec  were  filed  by  plaintiff  and  answered  by 
the  garnishee,  who  stated  that  when  served 
with  process  he  was  not  Indebted  to  the  de- 
fendant and  did  not  bare  in  his  possession 
nor  under  his  cc»itrol  any  money  or  prop- 
erty belonging  to  defendant  A  denial  of 
this  answer  was  filed  by  plaintiff,  the  ma- 
terial allegations  of  which  are,  "that  <Mi  the 
17th  day  of  August,  1903,  said  W.  H.  Alex- 
ander bad  In  his  possession  and  under  his 
control  $57  or  thereabout  in  money  coming 
to  and  due  this  defendant  Ike  Robertson, 
Sr.,  and  that  when  garnishment  was  served 
said  garnishee  had  in  his  possession  and 
under  bis  control  said  $67  or  thereabout  in 
money.  Plaintiff  further  avers  that  this 
garnishment  is  under  a  Judgment  from  this 
court  in  January,  1908,  upon  execution  for 
same  and  costs."  The  reply  of  the  garnishee 
was  a  general  denial.  Plaintiff  recovered 
Judgment,  and  the  garnishee  appealed. 

The  facts  in  evidence  show  that  the  gar- 
nishee, at  the  time  of  the  service  of  the  writ, 
was  the  administrator  of  an  estate  and  had 
in  his  iWBsession  the  sum  of  $408.68  for  dis- 
tribution among  the  distributees,  of  whom 
defendant  was  one.  The  affairs  of  the  estate 
bad  been  fully  administered;  time  for  filing 
demands  against  it  had  expired;  all  debts 
and  charges  had  been  paid;  final  settlement 
bad  been  filed  and  approved;  and  the  ad- 
ministrator had  applied  for  and  obtained  an 
4Hder  of  distribution  from  the  probate  court, 
in  which  he  was  directed  to  pay  $57  to  de- 
fendant as  a  distributee.  The  garnishee  was 
served  with  notice  of  garnishment  immedi- 
ately after  this  order  was  made.  The  gar- 
nishee testified  that  before  the  occurrence  of 
these  proceedings  in  the  probate  court  s  Mr. 
HamlHiMi,  another  <xedit«x'  of  defendant,  pre- 
sented to  him  a  written  order  signed  by  de- 
fendant directing  the  payment  to  Hamilton 
of  the  amount  of  defendant's  share  in  the 
money  to  be  distributed  and  requested  and 
obtained  the  acceptance  of  the  ord»,  and 


that  very  soon  after  the  service  of  gamlsh- 
mjnt  the  garnishee  paid  the  $67  due  defend- 
ant to  Hamilton.  In  the  instructions  given, 
the  court  told  the  Jury  to  return  a  verdict  for 
the  garnishee  If  they  believed  in  the  exist- 
ence of  these  defensive  facts,  but  the  Jury 
rejected  them  in  giving  plaintiff  the  verdict 

The  garnishee  complains  of  the  action  of 
the  trial  court  in  refusing  his  request  for  an 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  and  presents  several  questions 
for  our  determination.  First,  he  contends 
that  the  denial  is  fatally  deficient  in  omitting 
from  its  alleg;ations  facts  constitutive  of  the 
cause  of  action  pleaded.  The  garnishee 
made  no  attack  upon  this  pleading  by  de- 
murrer or  motion,  but  replied  to  the  merits, 
and  therefore  waived  all  defectsexc^t  those 
so  fundamental  In  character  that  a  verdict 
could  not  cure  them.  The  specific  objection 
is  that  in  alleging  that  the  gamlsbee  "had 
in  his  possession  and  imder  his  control 
$57  ♦  •  •  in  money  coming  to  and  due 
this  defendant,"  a  conclusion  of  law  and  not 
a  fact  is  stated.  We  do  not  agree  with  this. 
The  averment  advised  the  garnishee  to  pre- 
pare to  meet  an  issue  of  fact — that  be  held 
when  served  with  notice  a  specified  stun  of 
money  belonging  to  and  due  the  defendant 
It  may  be  conceded  that  a  conclusion  is  stat- 
ed, but  It  Is  one  of  fact  and  not  of  law. 
Often  it  occurs  that  an  elemental  fact  is  de- 
pendent for  its  ^iBtence  upon  other  facts 
and  therefore  cannot  be  established  by  di- 
rect proof,  but  it  Is  none  the  less  a  fact  and 
the  averment  of  it  alone  satisfies  the  rules 
of  pleading,  which  do  not  require,  but  con- 
demn, the  pleading  of  purely  evidentiary 
facts.  Russell  Grain  Co.  v.  Railroad  (not 
yet  officially  reported)  80  S.  W.  908.  The 
allegations  of  the  denial  are  sufficient 

Further,  the  garnishee  contends  that  the 
action  must  fall  because  the  proceeding  un- 
der the  pleadings  is  against  him  as  an  in- 
dividual, while  the  proof  shows  that  the 
only  relation  he  sustained  to  defendant  with 
respect  to  the  money  in  question  was  in  his 
representative  capacity  as  an  administrator. 
Under  section  3435,  Rev.  St  1899,  an  exe- 
cutor or  administrator  of  an  estate  is  not 
subject  to  garnishment  on  account  of  the  in- 
terest of  a  distributee  prior  to  the  making  of 
an  order  of  distribution,  and,  so  long  as  the 
estate  is  in  process  of  administration,  the  on- 
ly relation  sustained  by  the  executor  or  ad- 
ministrator to  those  interested  in  Its  distri- 
bution is  that  of  a  representative;  but  after 
the  time  has  elapsed  for  the  allowance  of 
demands  against  the  estate,  and  all  debts  and 
charges  have  been  paid,  and  nothing  remains 
to  be  done  but  to  comply  with  the  order  of 
distribution,  the  executor  or  administrator 
becomes  the  personal  debtor  of  each  distribu- 
tee for  the  amount  of  the  share  due  such 
distributee,  and,  if  payment  thereof  is  not 
made,  may  be  sued  for  its  recovery,  either 
upon  his  bond  or  in  an  action  against  him 
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alone  as  an  individual.  Clarke  y.  Sinks,  144 
Mo.  448,  46  8.  W.  199;  Pound  t.  Casslty,  166 
Mo.  419,  66  S.  W.  273.  As  tbe  garnishee 
when  served  was  in  tbe  position  of  an  ordl- 
nary  debtor,  plaintiff  was  not  required  to 
proceed  against  bim  as  an  administrator. 

Another  point  urged  by  tbe  garnishee  la 
that  plaintiff  failed  to  prove  by  competent 
evidence  the  making  of  an  order  of  distribu- 
tion. The  order  Itself,  of  the  court  record 
thereof,  would  have  been  tbe  best  evidence 
and  neither  was  produced,  but  the  garnishee 
when  testifying  as  a  witness,  in  effect,  ad- 
mitted that  the  order  had  been  made  when 
he  was  served  and  his  defense  upon  the  mer- 
its was  In  part  based  upon  the  fact  of  the 
existence  of  tbe  order.  PlalntifTs  omission 
to  make  formal  proof  was  cured  by  these  ad- 
missions. The  demurrer  to  the  evidence  was 
properly  overruled. 

We  have  examined  the  Instructions  and 
find  tbe  Issues  were  fairly  presented  to  the 
Jury.  No  error  appearing  in  the  record,  tbe 
judgment  Is  affirmed.    All  concur. 


DUNLAP  V.  KELLY. 

(Kansas    tiity    Court    of    Appeals.    Missouri. 
Jan.  8,  1906.) 

1.  Bills  ANn  Notss  —  Inoobsements  —  Pat- 

HERTS— InTKBEST. 

Where  a  note  sued  on  was  dated  December 
10,  1890,  and  contained  indorsements  of  pay- 
ments the  last  of  which  was  on  Deceml>er  11, 
1893,  which  payments  exceeded  the  Interest 
due  at  that  time,  it  was  error  to  direct  a  ver- 
dict for  plaintiff  for  the  principal  of  tbe  note 
and  interest  from  December  10,  1893,  in  the 
al>sence  of  evidence  that  the  payments  were  ail 
payments  of  interest  for  tbe  preceding  three 
years. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7. 
Cent  Dig.  Bills  and  Notes,  {{  275,  276,  279.J 

2.  Same— OONTBACT— CONBTBTJCTIOW. 

Where  the  maker  of  a  note,  six  months 
after  date  promised  to  pay  to  the  payee  $60  for 
value  received  "interest  at  8  per  cent,  per  an- 
num," the  maker  only  bound  himself  to  pay 
interest  at  8  per  cent  per  annnm  from  the  date 
of  his  default  and  not  from  the  date  of  the  note. 
[EM.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  {g  275,  276,  279.] 

8.  Tbial— iNSTBUCTioNs  — Applioabilitt  to 
Pleaoirqs. 

Where,  in  an  action  on  a  note,  plaintiff  cast 
the  interest  due  up  to  Decemt>er  10,  1899,  and 
prayed  Judgment  for  interest  from  that  date  on 
the  amount  thus  ascertained  to  be  due,  it  was 
error  for  the  court  to  instmct  a  verdict  for 
plaintiff  with  interest  from  1893,  the  date  of 
the  last  payment  indorsed  on  the  note. 

Appeal  from  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judg& 

Action  by  Ina  M.  Dunlap  against  Joa^b 
H.  Kelly.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

W.  D.  Steele,  for  appellant  Sangree  & 
Bohllng,  for  respondent 

ELLISON,  J.  This  action  Is  based  on  a 
promissory  note  executed  by  defendant  to 


the  plaintiff.  She  recovered  Judgment  In  tbe 
trial  court  The  case  was  before  us  on  an- 
other appeal.  105  Mo.  App.  1,  78  S.  W.  664. 
Tbe  note  was  made  to  tbe  plaintiff.  She  In- 
dorsed it  to  another  and  be  afterwards  in- 
dorsed it  back  to  her.  These  Indorsements 
were  alleged,  but  not  proven,  and  on  that 
account  we  remanded  the  cause  for  another- 
trial.  At  the  last  trial,  the  court  peremptor- 
ily Instructed  the  Jury  to  find  for  tbe  plain- 
tiff and  a  verdict  for  $113.56  was  rendered 
on  February  7,  1905.  We  regard  that  there 
were  such  irregularities  and  errors  in  tbe 
trial  as  require  that  tbe  cause  be  again  re- 
manded. The  note  is  as  follows :  "Sedalia, 
Mo.,  Dec.  10,  1890.  Six  months  after  date, 
I  promise  to  pay  to  the  order  of  Ina  M.  Dun- 
lap,  sixty  ($60)  dollars,  for  value  received,. 
Int.  at  8  per  cent,  per  annum.  [Signed]  Jo- 
seph H.  Kelly."  There  was  indorsed  on  the- 
back  thereof  the  following  payments : 
"March  5th,  1892,  $4.80.  Oct  12,  1892,  $4.80. 
Dec.  11,  1893,  $4.80."  The  petition  alleges : 
"That  said  payments  paid  the  interest  on 
said  note  up  to  December  10,  1893;  that  all 
of  said  note,  to  wit,  the  sum  of  $60  is  now 
due,  owing  and  unpaid  with  interest  thereon 
from  Dec.  10,  1893,  at  the  rate  of  8  per  cent, 
per  annum,  making  the  balance  amount  due, 
December  10,  1899,  $88.80.  Wherefore  plain- 
tiff asks  Judgment  against  the  defendant  for 
tbe  sum  of  $88.80  with  Interest  thereon  at 
the  rate  of  8  per  cent  per  annnm  from  Dec. 
11,  1899,  and  the  costs  of  this  suit"  The 
answer  was  a  general  denial. 

The  peremptory  Instruction  referred  to- 
ts as  follows :  "The  court  instructs  the  Jury 
that  under  the  pleadings  and  evidence  in 
this  case  your  verdict  must  be  for  the  plain- 
tiff, for  the  principal  of  the  note  sued  on- 
with  8  per  cent  simple  interest  thereon  from 
the  10th  day  of  December,  1893,  to  date."" 
Tbere  was  no  evidence  to  support  the  alle- 
gation that  tbe  payments  were  payments  of 
Interest  for  three  years  up  to  December  10, 
1893.  Tbe  evidence  Is  silent  whether  they 
were  payments  for  interest  or  on  the  princi- 
pal. As  a  matter  of  fact,  the  payments  ex- 
ceed the  interest  up  to  December  10, 1893,  and 
the  court  was  not  Justified  in  assuming  that 
they  were  payments  of  interest  and  that 
the  whole  of  the  principal  was  still  due  on 
December  10,  1893.  Under  the  rule  laid 
down  for  computing  Interest  where  there- 
have  been  partial  payments  (Call  v.  Moll, 
89  Mo.  App.  386),  It  makes  a  difference  in 
the  amount  due  whether  the  payments  are 
considered  interest  Instead  of  principal; 
though  such  difference  is  very  slight  In  this 
case.  The  instruction  assumes  that  Inter- 
est should  run  from  date.  But  it  will  be 
noticed  that  the  note  does  not  specify  that 
the  interest  shall  run  from  that  time.  It 
merely  reads,  "Int  at  8  per  cent  per  anntun." 

The  time  when  Interest  should  begin  to  run 
pn  an  indebtedness,  when  it  is  not  Q>eclflcal- 
ly  stated,  is  frequently  difficult  to  determine. 
It  may,  however,  be  said  of  Indebtedneo* 
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generally  that.  In  the  absence  of  an  agree- 
ment to  the  contrary,  It  does  not  begin  to 
bear  Interest  until  It  Is  due.  So,  therefore,  If 
a  written  obligation  is  silent  as  to  the  time 
when  It  will  begin  to  draw  interest,  it  will 
not  do  so  until  maturity.  Miller  v.  Cavan- 
4ingh,  99  Ky.  377,  35  S.  W.  920,  69  Am.  St 
Rep.  463.  But,  if  the  writing  Itself  discloses 
an  intention  that  interest  shall  begin  with 
the  date.  It  will  do  so.  Thus,  a  note  due 
three  months  after  date  for  fl,500  "with  in- 
terest at  rate  of  4  per  cent,  per  annum," 
means  from  date.  Dewey  t.  Bowman,  8 
Cal.  145.  To  the  same  effect  is  Salazar  t. 
Taylor,  18  Colo.  638,  83  Pac.  369,  and  Camp- 
bell Printing  Press  &  Mfg.  Co.  v.  Jones,  79 
Ala.  475.  In  such  cases,  the  promise  is  con- 
sidered to  be  to  pay  the  money  at  the  time 
it  is  dne  with  Interest  lu  another  class  of 
cases,  where  a  note  reads,  that :  "On  the  25, 
of  December,  1873,  I  owe  and  promise  to 
pay  to  G.  with  legal  Interest  the  sum  of  |192," 
It  draws  Interest  from  date.  Ghotson  t. 
King,  79  N.  C.  162.  So  if  it  reads,  "Eight 
months  after  date,  pay  me  or  my  order  the 
sum  of  £100  for  value  received,  with  law- 
ful interest  for  the  same"  (Doman  v.  Dib- 
den.  1  R.  &  M.  381),  or,  if  it  reads  for  "£25 
payable  four  months  attex  date,  bearing  in- 
terest" (Kennerly  v.  Nash,  1  Stark.  452), 
the  Interest  begins  from  date.  Those  cases 
contemplated  the  legal  rate,  and  they  are 
put  upon  the  ground  that  it  must  be  pre- 
sumed the  parties  meant  something  by  stip- 
ulating for  interest  and,  as  the  law  Itself  I 
would  give  Interest  at  the  legal  rate  after  { 
maturity.  It  must  be  supposed  the  parties 
Intended  something  more  than  that  which 
coQld  have  been  had  without  the  use  of  such 
words,  viz..  Interest  from  date. 

But  In  the  case  at  bar,  if  there  had  been 
no  stipulation  for  interest  at  8  per  cent,  the 
note  would  not  have  drawn  that  rate  after 
maturity,  It  would  only  have  drawn  6  per 
cent  In  the  foregoing  cases,  unless  the 
words  as  to  interest  be  allowed  the  force  to 
give  interest  from  date,  they  would  have  no 
office  to  pertotm  and  need  not  have  been 
used,  since  the  law  itself  would  have  given 
interest  from  maturity  without  them.  In 
the  case  at  bar,  the  words  "Interest  at  8 
per  cent  per  annum"  are  as  much  necessary 
for  that  rate  after  the  maturity  as  after  the 
-date  of  the  note,  for,  but  for  those  words,  the 
note  would  only  have  drawn  6  per  cent,  after 
maturity,  that  being  the  legal  rate  in  this 
stat&  Section  3706,  Rev.  St  1899.  So  where 
the  stipulation  as  to  Interest  does  not  fairly 
and  reasonably  disclose  that  Interest  is  to  be 
drawn  from  date  and  such  stipulation  can 
be  applied  to  tbe  period  after  maturity,  and 
wlthont  it  the  same  rate  would  not  be  given 
by  law,  then  the  note  should  be  construed  as 
drawing  interest  from  maturity.  This  is  the 
view  taken  in  Wernwag  v.  Mothershead,  3 
Blackf.  401,  and  BiUlngsly  v.  Cahoon,  7  Ind. 
184,  as  is  shown  In  Hackenberry  t.  Shaw, 
11  Ind.  892.    A  similar  question  was  before 


tbe  Supreme  Court  of  this  state  In  Ayies  v. 
Hayes,  13  Mo.  252.  That  was  a  written  con- 
tract witnessing  the  sale  of  some  land.  In 
which  It  was  provided  that  the  land  should 
be  paid  for  "in  the  following  manner,  viz., 
one-half  the  amount  on  the  Ist  day  of  No- 
vember next  and  the  balance  on  the  first 
of  November,  1841,  with  8  per  cent  Interest" 
It  was  held,  with  some  reluctance,  that  in- 
terest ran  only  from  maturity.  The  promise. 
In  that  case,  being  to  pay  the  principal  "with 
8  per  cent.  Interest,"  would  seem  to  render 
the  case  oat  of  harmony  with  some  of  the 
cases  above  cited  from  other  states  as  well 
as  that  of  Hard  v.  Foster,  98  Mo.  297,  311, 
11  S.  W.  760,  and  Green  v.  Kennedy,  6  Mo. 
App.  577.  The  case  was  criticised  In  Pitt- 
man  V.  Barret,  34  Mo.  84,  where  It  was  held 
that  a  note  for  a  certain  sum  "with  10  per 
cent  Interest  thereon  till  paid"  drew  inter- 
est from  date.  As  Intimated  above,  we  re- 
gard a  contract  to  pay  a  sum  of  money  at  a 
certain  time  with  interest  means  that  the 
payor  Is  to  pay  it  when  due  with  the  Inter- 
est then  accrued,  that  Is,  interest  from  date. 
But  we  have  not  such  contract  The  contract 
before  us  does  not  promise  to  pay  $60  in  six 
months  with  Interest,  but  the  promise  is  that 
in  six  months  the  defendant  will  pay  $60, 
"Interest  at  8  per  cent,  per  annum ;"  which 
we  interpret  to  mean  that  no  time  Is  pre- 
scribed at  which  Interest  will  begin  and  that, 
therefore,  it  will  only  run  from  time  of  de- 
fault 

It  appears  by  the  petition,  quoted  above, 
that  plaintiff  strangely  enough  cast  tbe  In- 
terest due  up  to  December  10,  1899,  and  then 
prayed  Judgment  for  Interest  from  that  date 
on  the  amount  thus  ascertained  to  be  due. 
The  prayer  for  Interest  is  from  1899,  yet  the 
instruction  of  the  court  directs  the  Jury  to 
allow  Interest  from  1893.  It  was  erroneous. 
Moore  V.  Dixon,  60  Mo.  424.  Tbe  error  doubt- 
less came  about  by  the  plaintiff  casting  In- 
terest up  to  a  certain  date,  adding  it  to  the 
principal  and  then  asking  Interest  on  the 
total  from  that  date.  We  think  the  Indorse- 
ment or  transfer  of  the  note  from  plaintiff 
and  by  tbe  Indorsee  back  to  plaintiff  was 
sufficiently  proven. 

Tbe  judgment  will  be  reversed,  and  the 
cause  remanded.    All  concur. 


CHRISTMAN  v.   MEIERHOFFER. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  5,  1906.) 

1.  Mdnicipai.  Cobpobations  —  Stbxets— Use 

BT  ABnTTINO  OWHEBS. 

While  a  property  owner  has  a  right  to  use 
the  street  in  front  of  his  premises  as  a  place 
to  temporarily  dispose  of  materials  and  tools 
for  the  constraction  of  improvements  upon  the 
premises,  this  right  must  l>e  exercised  in  a  rea- 
sonable manner  with  due  regard  for  the  safety 
of  travelers,  and  the  obstruction  must  not  l)e 
maintained  longer  than  is  necessary,  nor  more 
of  the  street  used  than  is  absolutely  required. 
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and  reasonable  diligence  most  be  exercised  in 
providing  warning  signals  during  darkness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Municipal  Corporations,  {{  1446, 
1446,  1684-1693.] 

2.  SA.JCB— Ddty  to  Pulos  LiaHT  ON  Obstbtjo- 

TION. 

A  property  owner,  piling  in  the  street  in 
front  01  his  property  materials  for  use  in  con- 
structing a  side'vualk,  is  not  relieved  of  the  duty 
of  placing  a  warning  light  upon  the  obstruction 
by  the  fact  that  it  was  the  cnstom  of  the  city  to 
light  the  street  lights  earl^  enough  to  disclOM 
the  presence  of  the  obstmction. 
8.  Sam»— USK  OF  Stkeet— Obstbuotioms— IH- 

JTJBIEB— OONTBIBUTOBT   NEOLIOEMCE. 

A  person  riding  a  bicycle  along  a  street 
which  was  paved  over  the  entire  width,  and  injur- 
ed by  running  into  a  pile  of  material  intended  for 
use  in  building  a  sidewalk,  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law 
in  riding  along  the  side  of  the  roadway  instead 
of  in  the  middle. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  Si  1679, 
1680,  1754^1756.] 

4.  Savx  — INJUBT  TO  Cyclist  —  Failubk  to 
Cabbt  Light. 

A  bicyclist  injured  by  an  obstruction  in  the 
street  was  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  because  not  carrying  a  lamp 
on  his  wheel. 

5.  Samb— Action   fob  Injubies— Evidenob— 
Obdinance. 

A  city  ordinance,  providing  that  any  person 
may  use  the  streets  for  the  piling  of  building 
material  and  tools,  provided  permission  is  ot>- 
tained  from  the  mayor  and  a  light  is  maintained 
at  night,  includes  material  to  be  used  in  the  con- 
struction of  sidewalk,  and  so  is  admissible  in 
evidence  in  an  action  for  injuries  resulting 
from  a  collision  with  a  pile  of  sidewalk  material 
not  lighted. 

6.  Same. 

In  an  action  for  injuries  from  a  collision 
of  a  bicyclist  with  a  pile  ot  building  material 
in  a  street,  in  which  it  was  alleged  that  defend- 
ant was  negligent  in  failing  to  light  the  pile 
at  night,  the  admission  in  evidence  of  an  ordi- 
nance permitting  any  person  to  use  the  streets 
to  pile  building  material,  if  permission  of  the 
mayor  is  obtained  and  the  pile  is  lighted  at 
night,  was  not  erroneous  on  the  ground  that  It 
permitted  the  jury  to  find  against  defendant  on 
the  assumption  that  he  had  not  procured  the 
permit  from  the  mayor;  it  being  the  duty  of 
defendant  to  request  an  instruction  limiting 
the  effect  of  the  ordinance  to  the  question  of 
lighting,  as  to  which  it  was  admissible. 

Appeal  from  Circuit  Court,  Coopor  Coun- 
ty; William  H.  Martin,  Judge. 

Action  by  Henry  Christmon  against  Charles 
MelerhoCfer.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  M.  Williams,  for  appellant  O.  D. 
Coram,  for  respondent. 

JOHNSON,  J.  Action  for  damages  result- 
ing from  i)er8onal  Injuries  alleged  to  have 
been  sustained  in  consequence  of  the  negli- 
gence of  defendant  Plalntifl  recovered  judg- 
ment in  the  sum  of  fSOO,  and  defendant  ap- 
I)ealed. 

On  tbe  date  of  injury,  April  9, 1904,  defend- 
ant was  the  owner  of  certain  residence  prop- 
erty in  the  city  of  Boonvllle  situated  on  tbe 
south  side  of  High  street  one  of  the  public 
streets  in  said  dty,  and  was  having  a  gran- 


itoid sidewalk  laid  in  front  of  tbe  premises. 
Materials  for  use  in  this  construction,  such  as 
stone,  sand,  cinders,  etc.,  were  piled  In  tbe 
macadamized  roadway;  tbe  several  piles  be- 
ing four  or  five  feet  from  the  curb  line  and 
ezt«iding  six  or  seven  feet  towards  tbe 
middle  of  tbe  street  Tbe  entire  space  be- 
tween tbe  curb  lines  was  paved  and  in  use  by 
tbe  public  Plaintiff,  a  clerk  in  a  grocery 
store,  was  sent  by  bis  employer  at  about  7:30 
o'clock  in  tbe  evening  to  deliver  a  package- 
of  butter  to  a  customer,  and  rode  a  bicycle  In 
performing  his  errand.  His  route  took 
Iilm  along  High  street  past  defendant's  pr(H>- 
erty,  and  on  account  of  darkness  be  was 
proceeding  slowly,  when  be  ran  into  a  pile 
of  cinders  placed  in  the  street  by  defendant 
and  was  overthrown  and  seriously  injured. 
The  negligence  charged  in  tbe  petition, 
upon  which  the  cause  of  action  Is  founded.  Is 
"that  tbe  defendant  negligently  failed  to- 
maintain  at  night  at  said  plies  of  building 
material,  an  artificial  light,  and  negligently- 
failed  to  take  any  steps,  or  use  any  means 
whatsoever,  to  give  notice  to  and  warn  plaln- 

!  tiff  and  others  passing  over  and  along  said 
street  of  the  existence  and  location  of  said 
piles  of  building  material."  Among  other 
defenses,  defendant  in  his  answer  pleaded 
contributory  negligence,  and  insists  that  wi- 
der tbe  evidence  of  plaintiff,  bis  negligence 
should  be  assumed  as  a  necessary  conclusion 
of  law.  Defendant  further  contends  that  no 
negligence  on  tbe  part  of  defendant  appears 

I  from  tbe  evidence.  Both  of  these  issues  of 
law  were  fairly  presented  to  the  trial  court 
under  defendant's  request  for  a  peremptory 
instruction,  which  tbe  learned  judge  refused, 
and  have  been  properly  preserved  for  our 
consideration. 

It  appears  from  tbe  evidence  introduced  by 
plaintiff  that  the  streets  were  not  lighted  at 
tbe  tlma  Electricity  was  used  by  the  city 
for  that  purpose,  but  the  company  in  charge 
of  the  public  lighting  under  contract  with 
tbe  city  did  not  turn  on  the  light  until  about 
dark,  and  sometimes  even  later.  On  tbis 
particular  evening,  the  sky  was  overclouded, 
and,  as  tbe  streets  were  not  illuminated,  it 
was  so  drfrk  that  plaintiff  could  see  only 
four  or  five  feet  ahead  of  his  wheel  as  be 
traveled  along  High  street  He  was  looking 
ahead  for  i)ossIble  danger,  but  did  not  know 
of  tbe  obstructions  placed  In  tbe  street  by 
defendant  and  on  account  of  tbe  blackness  of 
tbe  cinders  did  not  see  tbe  pile.  Defendant 
had  not  placed  any  lights  or  other  signals  to 
warn  tbe  public  of  tbe  presence  of  tbe  mate- 
rail  in  tbe  street  Plaintiff  carried  no 
headlight  on  his  vehicle.  Tbe  presence  of  tbe 
obstructions  in  the  street  tbe  failure  to 
place  signals  upon  them,  the  darkness  of  tbe 
night  the  absence  of  public  lights,  and  the 
condition  of  the  weather  are  all  facts  conced- 
ed by  defendant;  but,  under  tbe  evidence 
offered  by  him,  it  appears  that  exc^t  on 
rare  occasions  the  streets  were  lighted  be- 
fore It  became  quite  dark;    that  defendant 
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was  not  at  the  premisefl  that  evening  and 
tha«fore  did  not  know  the  street  was  dark; 
ud  that  plaintiff  had  actual  knowledge  of 
the  preemce  of  the  obatructlonB. 

It  Is  not  denied  that  a  property  owner  has 
the  right  to  use  the  street  In  front  of  his 
pranlaes  as  a  place  to  deposit  and  temporarily 
keep  material  and  tools  for  use  in  the  con- 
stmctlon  of  Improvemoits  upon  the  premises. 
This  right  springs  not  from  title  to  any  por- 
tion of  the  street,  but  from  necessity.  The 
reasonable  use  of  the  street  for  that  purpose 
U  just  as  legitimate  as  that  for  the  purposes 
of  tTHTel,  and  tho-efore  people  traveling  the 
street  most  expect  to  encounter  such  ob- 
gtructlons  and  should  be  on  the  lookout  for 
them.  Hesselbacb  v.  City  of  St  Louis,  1T9 
Mo.,  lot  dt  622,  78  S.  W.  1009;  Gerdes  v. 
Foundry  Co.,  124  Mo.  364,  27  S.  W.  615;  El- 
liott on  Roads  &  Streets,  {  693;  Puescbell 
y.  Iron  Works,  79  Mo.  App.  462.  The  right, 
however,  must  be  exercised  In  a  reasonable 
manner  and  with  due  regard  for  the  safety 
of  travelers.  Thus,  the  obstruction  must 
not  be  maintained  for  a  longer  time  than  is 
neceesaiy  for  the  construction  of  the  Improve- 
ment and  reasonable  expedition  must  be  em- 
ployed in  the  prosecution  of  the  work.  No 
more  of  the  street  may  be  used  than  Is  re- 
quired for  tbe  material  when  plied  in  an  or- 
derly and  compact  form,  and  due  care  de- 
mands of  the  owner  the  exercise  of  reason- 
able diligence  in  providing  warning  signals 
for  the  protection  of  the  public  during  periods 
of  darkness.  Raymond  v.  Keseberg,  84  Wis. 
302,  54  N.  W.  612,  19  I*  R.  A.  643;  King  v. 
City  of  Cleveland  (C.  C.)  28  Fed.  835;  City 
of  Ottumwa  v.  Pnrks,  43  Iowa,  119;  Stuart 
V.  Havens,  17  Neb.  211,  22  N.  W.  419;  El- 
liott on  Roads  &  Streets,  i  717. 

The  gist  of  the  complaint  Is  that  defMidant 
failed  to  act  with  the  degree  of  care  Imposed 
by  law  upon  him,  because  he  failed  to  place 
lights  on  the  obstructions  during  a  time  of 
darkness.  Defendant  admltii  the  fact  char- 
ged, but  says  he  acted  with  reasonable  care 
because  he  had  tbe  right  to  presume  that  tbe 
lighting  company  would  perform  its  duty, 
and.  if  it  did,  the  lights  in  the  vicinity  of 
the  material  would  clearly  disclose  Its  pres- 
ence. Defendant  cannot  thus  shift  his  duty 
to  the  shoulders  of  another.  It  devolved  up- 
on him  to  use  reasonable  care  to  ascertain 
whether  or  not  the  obstructions  should  be 
guarded  by  lights  in  order  to  prevent  them 
from  becoming  a  menace  to  people  rightfully 
upon  the  street  The  likelihood  of  the  whole 
lighUng  plant  to  be  put  out  of  service  imder 
certain  conditions,  such  as  the  breaking  of 
machinery  and  tbe  like,  or  of  individual 
lamps  to  become  out  of  order,  and  thus  throw 
a  particular  locality  Into  darkness,  were 
facts,  known  to  defendant,  that  made  It  in- 
cnmbent  upon  him  to  keep  himself  Informed 
of  existing  conditions.  His  general  duty  to 
rafeguaid  the  place  involved  the  eveclal  duty 
of  acting  with  reasonable  diligence  to  ascer- 


tain if  the  public  lights  were  In  operation 
and  sufficiently  disclosed  tbe  obstructions  to 
view.  The  classification  of  defoidanf s  con- 
duct therefore,  was  essentially,  imder  the 
evidence,  a  question  of  fact  and  not  of  law. 

Passing  to  the  question  of  contributory 
negligence,  it  is  suggested  that  plaintiff  was 
out  of  his  proper  course  in  riding  along  one 
side  of  the  paved  roadway  Instead  of  In  the 
middle.  It  may  be  conceded  that  a  city  is 
not  required  to  pave  the  entire  width  of  a 
street  and  that  It  Is  required  to  maintain 
in  a  reasonably  safe  condition  for  travel  no 
more  than  the  paved  portion  thereof;  but 
that  principle  has  no  bearing  here,  for  tbe 
entire  space  between  the  sidewalks  was  in 
fact  paved,  and  the  public  had  tbe  right  to 
use  any  portion  of  the  pavement  for  travel 
because  of  the  Implied  invitation  of  the  city 
so  to  use  it 

Further,  defendant  contends  that  it  was 
negligence  in  law  foo  plaintiff  to  ride  in  the 
dark  without  a  headlight  attached  to  bis 
vehicle,  and  the  case  of  Cook  v.  Fogarty,  103 
Iowa,  600,  72  N.  W.  677,  39  U  R.  A.  488, 
is  relied  upon  to  8upix>rt  the  contention. 
That  was  a  case  where  a  cyclist  collided  in 
the  dadt  with  a  moving  buggy,  and  the  court 
observed  that  "a  person  who  rides  a  bicycle 
without  a  light  or  signal  of  warning  in  a  public 
thoroughfare,  where  he  is  liable  to  meet  mov- 
ing vehicles  or  pedestrians  at  a  time  when 
objects  can  be  discerned  readily  at  a  dis- 
tance of  but  a  few  feet,  is  guilty  of  negli- 
gence." It  will  be  noticed  that  If  the  principle 
stated  in  that  opinion  is  sound,  the  law 
Imposes  a  duty  upon  a  cyclist  that  does  not 
rest  upon  the  driver  of  a  vehicle  drawn  by 
horses,  and  the  only  reason  appearing  for 
this  distinction  lies  in  the  fact  that  a  moving 
bicycle  is  practically  noiseless,  whilst  a  car- 
riage or  wagon  and  the  animals  attached  to 
it  give  warning  of  their  approach  in  the 
noise  they  make  when  in  motion,  and  there- 
fore it  Is  argued  collisions  are  more  apt  to 
occur  in  riding  a  bicycle  through  the  dark 
without  a  signal  or  light  than  in  driving  or 
riding  a  horse.  This  view  of  the  law  has 
been  criticized  in  Elliott  on  Roads  &  Streets, 
p.  927;  but  we  express  no  opinion  upon  it 
for  the  reason  that  it  has  no  application  to 
a  case  such  as  the  one  before  us,  where  a 
cyclist  collides  with  an  inanimate  object  in 
the  street  for  in  that  situation  warnings 
have  no  effect  upon  the  obstruction,  and 
therefore  the  noiselessness  of  a  bicycle  can- 
not add  to  the  danger  of  Its  use,  and,  In 
other  respects,  we  cannot  dogmatically  as- 
sume that  a  bicycle  is  so  much  more  danger- 
ous than  a  buggy  or  wagon  as  to  make  the 
carrying  of  a  headlight  an  Indispensable 
requisite  to  the  exercise  of  due  care.  That 
essentially,  is  a  question  of  fact  for  the  Jury 
to  determine.  It  may  be  argued  with  show 
of  reason  that  the  advantages  In  point  of 
safety  in  a  bicycle,  as  compared  with  other 
vehicles,  counterbalav^e  its  disadvantages. 
What  It  lacks  In  stability,  it  may  make  Mp 
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in  snperlor  mobility;  while  It  may  b«  over- 
tbrown  by  an  obstacle  that  would  be  innoc- 
uous to  a  buggy,  some  obstruction  that 
would  block  the  way  of  the  latter  would  not 
Impede  its  narrow  course,  and  It  is  und^ 
quick  and  complete  subjection  to  the  will  of 
the  rider,  while  animals  are  more  or  less 
unresponsive  to  control.  These  are  some  of 
the  arguments  advanced  by  its  advocates 
and,  though  we  do  not  give  them  sanction 
(deeming  them  to  be  beyond  the  pale  of 
judicial  knowledge),  they  are  plausible 
enough  to  raise  an  Issue  of  fact  to  be  solved 
by  the  triers  of  fact  in  determining  whether 
or  not,  in  the  circumstances  of  the  particular 
case,  the  cyclist  should  be  held  culpable  for 
not  using  a  headlight.  Plaintiff  was  riding 
at  a  moderate  rate  of  speed  and  says  he 
was  watching  bis  course,  and  we  see  no  rea- 
son for  holding  him  guilty  of  negligence  In 
law  for  failing  to  provide  himself  with  a 
light  that  would  not  apply  with  equal  logic, 
bad  he  been  riding  or  driving  a  horse  or 
walking.  It  was  right  for  the  court  to  sub* 
mlt  his  conduct  to  the  Jury,  and  the  demurrer 
to  the  evidence  was  properly  overruled. 

Plaintiff  introduced  in  evidence,  over  the. 
objection  of  defendant,  an  ordinance  of  the 
city,  in  part  as  follows:  "Any  person  or  per- 
sons may  use  the  squares,  streets,  alleys  or 
sidewalks  in  the  construction  of  any  new 
building,  or  In  the  removal,  repair  or  altera- 
tion of  any  building,  or  for  the  purpose  of 
piling  thereon  of  building  material  and  tools, 
provided  that  such  person  or  persons  shall 
first  have  obtained  the  written  permission 
of  the  mayor,  or  person  acting  as  mayor,  to 
use  such  squares,  streets,  alleys  or  sidewalks 
for  such  purposes  and  shall  maintain  at 
such  pile  at  night  an  artlflcial  light  suflSclent 
to  warn  travelers,"  etc.  It  is  argued  that 
the  ordinance  was  Inadmissible  because  the 
words  "building  material''  used  therein  refer 
to  materials  for  use  In  the  erection  of  a  build- 
ing, and  the  evidence  shows  the  cinders  piled  in 
the  street  were  not  Intended  for  such  purpose, 
but  for  use  in  the  construction  of  a  8lde> 
walk,  which,  it  is  said,  is  not  a  building. 
Under  the  general  law,  the  abutting  prop- 
erty owner  has  no  right  to  pile  material  In 
the  street  for  any  other  purpose  than  for 
use  In  the  construction  of  some  improvement 
upon  the  premises,  such  as  a  building,  fences, 
or  walks,  and  the  like,  and  the  construction 
of  a  sidewalk  in  front  of  the  premises,  being 


in  part  for  the  betterment  of  the  property 
as  well  as  for  public  use.  Is  an  Improvement 
falling  within  the  class  imder  consideration. 
It  is  evident  that  it  was  not  Intended  by  the 
city  in  this  ordinance  to  restrict  the  purposes 
for  which  material  might  be  d^wsited  in 
the  street  by  the  property  owner.  Manifest- 
ly the  right  afforded  by  the  general  law  is 
recognized,  and  the  purpose  of  the  enactment 
is  the  regulation  of  the  exercise  of  that  right 
to  prevent  its  abuse.  Therefore  the  words 
"building  material,"  as  employed  in  the  ordi- 
nance, should  be  construed  liberally.  They 
were  Intended  to  cover  materials  for  the  cou- 
Btructiou  of  any  kind  of  an  improvement  of 
the  premises.  The  objection  cannot  be  sus- 
tained on  this  ground.  Nor  can  we  agree 
with  defendant  that,  in  admitting  the  ordi- 
nance In  evidence,  the  Jury  was  permitted 
to  find  a  verdict  against  defendant  upon  the 
assumption  that  defendant  did  not  procure 
a  permit  from  the  mayor  to  pile  the  material 
in  the  street  That  fact  was  not  retired  to 
in  the  evidence,  nor  in  any  instruction  given 
or  asked.  If  the  ordinance  was  admissible 
on  account  of  any  of  its  provisions,  it  would 
have  been  error  for  the  court  to  refuse  to 
receive  It  in  evidence,  because  it  contained 
some  other  provision  not  material  to  the 
issues  and  which  might  be  misapplied  by 
the  Jury.  In  such  case,  the  party  who  fears 
a  possible  misconstruction  has  the  right  to 
have  the  objectionable  provision  removed  by 
an  instruction  from  the  consideration  of  the 
Jury.  Defendant  asked  no  such  instruction, 
and  the  point  raised  here  for  the  first  time 
comes  too  late.  The  provision  requiring  the 
placing  at  night  of  lights  upon  the  piles  of 
material  left  in  the  street  made  the  ordi- 
nance admissible  in  evidence  as  bearing  upon 
the  question  of  negligence,  notwithstanding 
the  cause  of  action  pleaded  Is  not  founded 
upon  the  ordinance.  Hirst  v.  Real  Estate 
Co.,  168  Mo.  200.  W  S.  W.  868;  Robntsoa 
V.  Railroad,  84  Mo.  119;  Judd  v.  Railroad, 
23  Mo.  App.  61. 

We  find  the  issues  were  fully  and  fairly 
submitted  to  the  Jury  in  the  instructions 
given,  and  therefore  refrain  from  making 
special  mention  of  the  questions  relating  to 
defendant's  refused  instructions  presented  by 
him. 

The  record  is  free  from  substantial  error, 
and  the  Judgment  accordingly  is  affirmed. 
All  concur. 
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WILSON   V.    WILSON. 

(Kansaa   City   Court   of   Appeals.    MissonrL 
Jan.  8,  1900.) 

t  CO2VTBA.0I8— COHBTBITOIION— IRTBNTION    Or 

Pabties. 

la  the  interpretation  of  a  written  contract, 
tbe  mntnal  intention  of  tlie  parties,  as  col- 
lected from  the  words  of  the  instrument  and 
tlie  facts  and  circumstance*  tliat  gave  it  birth, 
is  the  dominating  factor. 

[E:d.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  }  730.] 

2.  Sake— FoBM  or  Contract. 

While  the  form  of  a  contract  should  be  con- 
sidered as  in  some  degree  expressive  of  the  in- 
tention of  the  parties,  yet,  when  form  and  snb- 
sUDce  conflict,  the  latter  contiola. 

[Ed.  Note. — For  cases  in  point,  see  toL  11, 
Cent.  Dig.  Contracts,  {  730.] 

Z.  EZCHANGB  OF  PbOPEBTT— GoNSIBDOnOH  OT 
CORTBAOT — MESGEB  IH  DKBD. 

While,  in  contracts  for  the  sale  of  land, 
tbe  execntlMi  and  acceptance  of  a  deed  is  usually 
tbe  final  oonclnaiTe  evidence  of  the  contract  of 
the  parties,  and  extinguishes  all  prior  verlial 
or  written  agreements,  yet,  where  the  contract 
embraces  not  only  the  sale^  of  land,  but  also 
payment  for  the  land  by  a  stock  of  goods,  and 
requires  the  vendee  of  the  land  to  assist  in  in- 
voicing the  stock  and  surrender  its  possession 
to  the  vendor  before  the  conveyance  of  the  land, 
and  to  thus  place  himself  in  the  position  of  a 
creditor  of  the  vendor  to  the  extent  of  the  excess 
in  value  of  the  goods  over  the  land,  the  execu- 
tion and  delivery  of  a  deed  by  the  vendor  in 
pnrsnance  of  the  contract  does  not  extinguish 
the  contract,  in  the  absence  of  special  cove- 
nants or  agreements  in  the  deed  changing  or 
abrogating  tliose  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  {  266;  vol.  48,  Oent  Dig. 
V«ador  and  Purchaser,  H  318,  819.] 

i.  SamB— MODiyiCATION  OF  CONTBAOr. 

Where  a  contract  for  the  exchange  of  land 
for  a  stock  of  goods  required  the  vendor  of  the 
land  to  furnish  a  clear  abstract  of  title,  "ex- 
cept an  incumbrance  of  $4,000,"  a  provision 
of  the  deed,  executed  pursuant  to  the  contract, 
that  the  sale  was  made  "subject  to  an  incum- 
brance of  $4,000  and  unpaid  commission  on  such 
loan,"  did  not  modify  the  contract  so  as  to  im- 
pose upon  the  grantee  the  obligation  of  paying 
the  commission  on  the  loan. 
5.  Sake— Modification— CoNsiDEBATioN. 

Where  a  contract  for  the  exchange  of  land 
for  a  stock  of  goods  required  the  vendor  of  the 
land  to  furnish  a  clear  title,  with  the  exception 
of  a  stated  incumbrance,  a  clause  of  the  deed 
executed  pursuant  to  the  contract  requiring 
the  grantee  to  assume  payment  of  an  additional 
hicambrance  to  that  stated  would  be  without 
consideration. 

(L  Saks — Conbtbuction. 

An  agent's  commission  for  services  in  ne- 
gotiating a  loan,  the  payment  of  which  is  se- 
emed by  a  deed  of  trust  distinct  from  that  se- 
enring  tbe  loan,  is  not,  although  it  is  computed 
on  the  basis  of  an  annual  charge  of  2  per  cent 
«n  the  amount  of  the  loan,  to  be  construed  as 
Kpresenting  interest  on  the  loan  itself,  within 
the  meaning  of  a  clause  of  a  contract  for  the  ex- 
cbanjie  of  the  land  for  a  stock  of  goods,  which 
nqoires  tbe  vendee  who  assumes  the  incum- 
brance incurred  by  reason  of  the  loan  to  pay 
mteitst  on  the  loan  after  be  is  given  possession 
o(  tbe  land. 

Appeal  from  Clrcnlt  Court,  Worth  County; 
W.  0.  Bllison,  Judge. 
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Action  by  George  B.  Wilson  against  Bi  L. 
Wilson.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Peery  &  Lyons  and  Kelson  &  Kelson,  for 
^tpellant  Hudson  &  Da  Bois,  tor  respond- 
ent 

JOHNSON,  J.  Tbe  cause  of  action  pleaded 
in  tbe  petition  Is  in  the  nature  of  assumpsit, 
and  is  for  the  recovery  of  an  alleged  unpaid 
portion  of  the  purchase  price  of  a  stodc  of 
merchandise  sold  by  plaintiff  to  defendant 
Tbe  case  was  here  once  before,  and  Is  report- 
ed in  106  Mo.  App.  601,  80  8.  W.  711.  It 
was  reversed  and  remanded  for  reasons  that 
dp  not  now  concern  us.  Following  its  dis- 
positions under  tbe  former  appeal,  defendant 
filed  an  amended  answer  containing  several  af- 
firmative defenses,  none  of  whlcb  needs  be  stat- 
ed, as  no  question  touching  tbe  sufSciency  of 
that  pleading  Is  before  us,  and  tbe  averments 
furnish  a  sufficient  foundation  to  support 
tbe  evidence  offered.  A  statement  of  tbe 
facts  In  evidence  will  disclose  tbe  nature  of 
tbe  issues  tendered  by  the  pleadings.  Plain- 
tiff owned  a  stock  of  goods  in  a  town  in  Worth 
county  and  defendant  owned  a  farm  of  3S0 
acres  in  Macon  county.  Tbe  parties  met  in 
Bucklin,  and,  with  tbe  assistance  of  an  agent 
(whose  is  not  made  clear,  nor  is  it  important), 
entered  Into  a  written  contract  prepared  by 
tbe  agent,  and  which  is  as  follows: 

"BudtUn,  Mo.,  October  21,  1901. 
"This  agreement  made  and  entered  into 
this  day  by  and  t>etween  Emmet  L.  Wilson, 
of  Albany,  Mo.,  party  of  tbe  first  part,  and 
G.  B.  Wilson,  of  Worth,  Worth  county,  Mo., 
party  of  the  second  part  Witnessetb  that 
tbe  par^  of  tbe  first  part  has  this  day  sold 
to  the  party  of  the  second  part,  his  farm  of 
about  315  acres  known  as  tbe  'Cherry  Farm.' 
in  sections  34  and  35  in  Walnut  Creek  town- 
ship. No.  59.  of  range  16,  Macon  county, 
Mo.,  and  for  tbe  consideration  of  ten  thou- 
sand five  hundred  dollars  ($10,600.00)  and 
Is  to  furnish  clear  abstract  of  title  excepting 
an  incumbrance  of  $4,000.00  to  be  assumed 
by  the  said  2nd  party.  The  party  of  the 
first  part  is  to  take  in  exchange  therefor  from 
the  party  of  the  second  part,  a  stock  of  gen- 
eral merchandise,  consisting  of  dry  goods, 
groceries,  boots,  shoes,  hardware,  furniture 
and  such  other  goods  as  may  now  be  in  stock, 
situated  In  large  storerooms,  size  50  x  80  in 
Worth,  Mo.  Said  stock  to  be  Invoiced  at  first 
cost  Said  goods  bought  from  Mr.  McRen- 
nels  at  tbe  same  price  bought  for.  Also  tbe 
fixtures  at  the  same  price  taken  for  when 
bougbt  by  tbe  said  second  party.  Said  first 
party  to  give  possession  of  farm  January 
1st,  1902,  or  sooner  If,  also  to  pay  Interest 
on  debt  to  that  date.  Tbe  stock  of  goods  to 
be  Invoiced,  commencing  October  31,  1901, 
or  sooner. 

"[Signed]  E.  L.  Wilson.    [Seal.] 

"Q.  B.  Wilson.  [Seal.]" 
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PoTBuant  to  this  contract,  the  goods  were 
Inventoried  and  found  to  be  of  the  valne  of 
97,266.77.  Under  the  supposition  that  the 
amount  of  the  incumbrance  upon  the  land 
was  $4,000,  the  value  of  defendant's  Interest 
therein  was  fixed  by  the  contract  at  $6,500, 
which  was  $766.77  less  than  the  agreed  value 
of  the  goods.  Upon  the  completion  of  the 
valuation  of  the  merchandise,  delivery  there- 
of was  made  by  plaintlflF  to  defendant  and 
accepted,  and  defendant  continued  the  busi- 
ness of  a  retail  merchant  to  that  time  con- 
ducted by  plaintiff  Defendant,  at  different 
times,  made  payments  to  plaintiff  of  different 
sums  for  application  upon  the  amount  due 
plaintiff  on  account  of  the  excess  In  the  value 
of  the  goods  over  that  of  defendant's  inter- 
est in  the  land,  and  thereby  extinguished 
that  liability  to  plaintiff,  save  as  to  two 
items,  one  of  which  is  the  real  subject  of 
dispute.  The  first  item  relates  to  the  unpaid 
Interest  that  accrued  on  the  real  estate  loan 
January  1, 1902,  and  which  it  is  conceded  de- 
fendant, under  the  contract,  was  to  pay. 
Defendant  testified  that  this  Item  was  in- 
cluded in  a  settlement  made  by  the  parties 
and  paid,  but  plaintiff  testified  that  no  set- 
tlement was  made  and  the  item  was  not 
paid,  and  the  issue  of  fact  thus  raised  was 
properly  presented  to  the  Jury  in  the  instruc- 
tions given,  decided  adversely  to  defendant, 
and  therefore  may  be  dismissed  from  further 
consideration.  The  real  controversy  between 
the  parties  developed  from  a  commission 
loan  of  $866.67,  secured  by  a  deed  of  trust 
covering  the  land  Involved  in  the  trade.  The 
incumbrance  upon  the  land,  in  fact,  consist- 
ed of  two  trust  deeds.  The  first  secured  a 
loan  of  $3,600  that  wonld  not  mature  until 
some  time  in  1907,  and  bore  interest  at  the 
rate  of  5  per  cent,  per  annum,  and  the  second 
secured  another  loan  of  $500,  and,  in  addition, 
a  commission  loan  that  represented  the  com- 
pensation of  the  loan  agents  for  services  in 
the  procurement  of  the  first  loan  of  $3,500. 
Defendant  contends  that,  as  this  commission 
loan  in  fact  represents  Interest  on  the  first 
loan  at  the  rate  of  2  per  cent  per  annum  dur- 
ing its  maturing  period.  It  should  be  treated 
as  interest,  and,  as  the  sum  in  dispute  rep- 
resents Interest  on  the  loan  that  had  not  ac- 
crued on  January  1,  1902,  it  should  be  as- 
sumed and  paid  by  plaintiff.  Defendant 
conceded  that  the  contract  would  not  sustain 
talm  in  this  position,  and  sought  to  over- 
come this  obstacle  by  pleading  and  attempt- 
ing to  prove  that  the  contract  did  not  express 
.  the  real  Intention  of  the  parties  and  was  sign- 
ed by  him  under  mistake.  This  Issue,  also, 
was  properly  sent  to  the  Jury  as  one  of  fact, 
determined  In  favor  of  plaintiff,  and  therefore 
is  now  out  of  the  case. 

With  the  real  facts  known  to  both  parties, 
defendant,  some  time  after  he  received  pos- 
session of  the  goods,  tendered  a  warranty 
deed  to  plaintiff  conveying  the  land.  Follow- 
ing the  description  of  the  property  and  pre- 
ceding the  habendum  clause,  the  following 


provision  was  inserted :  "This  deed  Is  made 
subject  to  an  Incumbrance  of  four  thousand 
dollars  and  unpaid  commission  on  said  loan." 
Plaintiff  for  a  long  time  refused  to  accept 
this  deed  on  account  of  the  reference  made 
therein  to  the  commission  loan,  claiming  that 
it  was  at  variance  with  the  agreement  ex- 
pressed in  the  contract,  and  an  animated 
dispute  ensued,  that  continued  for  sonae 
months,  each  party  contending  that  the  doty 
of  clearing  the  land  of  the  Hen  of  the  com- 
mission loan  devolved  upon  the  other,  or,  to 
state  It  in  another  way,  defendant  claimed 
that  plaintiff  should  assume  the  payment  of 
the  commission  loan  and  receive  the  equity 
of  redemption  In  the  land  as  a  payment  of 
$6,500  upon  the  purchase  price  of  the  goods, 
while  plaintiff  insisted  that,  if  he  assumed 
the  payment  of  that  loan,  the  amount  there- 
of should  be  deducted  from  the  value  of  tfae 
equity  of  redemption.  Finally,  plalntlCF, 
feeling  compelled  to  take  what  he  could 
get,  in  order  to  avoid  the  risk  of  greater  loss, 
accepted  the  deed  under  protest,  and  with  the 
assertion  that  he  did  not  accept  it  in  full 
satisfaction  of  the  remainder  due  him  upon 
the  purchase  price  of  the  goods.  Afterwards 
plaintiff  paid  the  loan.  These  are  the  facts 
In  evidence  bearing  the  approval  of  the  ver- 
dict rendered  and  that  serve  to  elucidate  the 
question  of  law  presented  for  our  solution. 
A  statement  of  other  evidence  and  Issues 
would  be  extraneous  to  the  case  as  it  now 
stands.  Plaintiff  recovered  judgment  for  the 
full  amount  prayed. 

Defendant's  position  here,  in  some  respects, 
is  hardly  consistent  with  that  occupied  by 
him  in  the  trial  court  but  in  the  view  we 
have  of  the  case  we  will  pass  by  that  point 
and  deal  with  him  upon  the  ground  be  now 
chooses.  The  reasons  urged  in  bis  argument 
for  a  reversal  of  the  judgment  may  thus  be 
stated:  (1)  The  action  is  In  fact,  though  not 
in  form,  for  the  recovery  of  the  amount  paid 
by  plaintiff  in  satisfaction  of  the  commission 
loan,  and  not  for  the  recovery  of  a  part  of 
the  pm-chase  price  of  the  merchandise.  (2) 
The  written  contract  was  one  for  the  sale  of 
real  estate  and  by  its  express  terms  required 
plaintiff  to  pay  Interest  on  the  loan  after 
January  1,  1902.  (3)  The  interest  upon  the 
loan  of  $3,500  was  fixed  at  the  rate  of  7  per 
cent,  per  annum,  of  which  5  per  cent,  was 
to  belong  to  the  holder  of  the  loan  and  2 
per  cent  as  commission  to  the  agents  who 
negotiated  it  Therefore  the  commission  loan 
was  interested,  and  the  portion  of  it  that  was 
unearned  on  January  1,  1902,  should  by  the 
express  terms  of  the  contract  be  paid  by 
plaintiff.  (4)  Notwithstanding  this  construc- 
tion of  the  written  contract  may  be  rejected, 
nevertheless,  being  one  for  the  sale  of  real  es- 
tate and  executory,  the  contract  was  finally 
executed  by  the  delivery  and  acceptance  of  the 
deed  and  became  extinguished  by  merger  Into 
the  latter  instrument,  which  by  Its  express 
terms  Imposed  upon  the  plaintiff  the  burden 
of  paying  the  oonunisslon  loan.    In  our  dis- 
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cas8l(m  of  these  qnestloiiB,  w«.  will  consider 
tbe  coBtrolItng  principles  In  the  order  of  their 
logical  sequence. 

In  the  Interpretation  of  every  written  con- 
tract, tbe  dominating  factor  Is  the  mutual 
Intention  of  the  parties  who  made  It  This 
is  to  be  collected  from  the  words  of  the  in- 
urnment Itself  and  the  facts  and  circumstan- 
ces that  gave  It  birth.  The  form  of  the  In- 
strument should  be  considered  as  being,  In 
some  degree,  expressive  of  the  intention, 
bat  when  form  and  substance  conflict  the 
latter  controls.  The  form  of  the  written  con- 
tract before  us  is  that  of  an  agreement  for 
the  sale  of  real  estate,  the  distinctive  feature 
of  which  class  of  contracts  Is  the  Imposition 
upon  the  vendor  of  the  duty  to  perform  the 
executory  acts  necessary  to  tbe  completion  of 
the  sale.  As  a  general  rule,  the  acts  to  be 
performed  by  the  vendor  relate  to  the  produc- 
tion of  documentary  evidence  to  satisfy  the 
mind  of  the  vendee  of  the  validity  of  the 
title  claimed  by  the  vendor,  and  after  this 
the  execution  and  delivery  of  a  deed  conv^- 
ing  the  title  The  acceptance  of  the  deed 
completes  the  execution  of  the  contract,  and, 
save  In  some  excepted  cases,  the  accepted 
deed  Is  the  final  conclusive  evidence  of  the 
real  contract  made  by  the  parties,  and  all 
prior  TK-bal  or  written  agreements  are  ex- 
Ungnlsbed  by  It,  not,  however,  on  account  of 
any  peculiar  sanctity  Inhering  In  a  deed,  but 
but  because  It  Is  the  last  written  expression 
of  their  agreement  made  by  the  parties.  But 
when,  as  in  this  case,  tbe  executory  contract 
embraces  other  agreements,  undertakings, 
and  obligations  in  addition  to  those  relating 
to  the  conveyance  of  real  estate  and  imposes 
upcHi  both  parties  the  duty  of  performing  ex- 
ecutory acts,  the  contract  should  not  be  das- 
slfled  with  those  exclusively  pertaining  to 
tbe  conveyance  of  real  estate,  and  the  de- 
llv^y  of  a  deed  made  pursuant  to  the  terms 
of  such  contract  Is  the  execution  of  but  one 
of  several  exechtory  acts  of  eqtial  dignity,  and 
therefore  cannot  In  any  way  affect  the  vitali- 
tf  of  the  original  contract,  because  it  does  not 
purport  to  deal  with  tbe  entire  subject-matter, 
bat  only  with  a  part  thereof.  The  deed  may 
contain  covenants  and  agreements  that 
change  or  abrogate  those  of  the  executory 
contract,  but  In  tbe  absence  of  such  special 
provision  the  contract  Is  unaffected  by  the 
principle  of  merger  and  remains  unimpaired. 

Taming,  now,  to  the  contract  before  us, 
we  find  that  the  most  Important  subject  from 
the  standpoint  of  value  embraced  within  Its 
scope  was  the  sto<ik  of  merchandise.  Plain- 
tiff was  diarged  with  the  obligation  to  assist 
in  tbe  ascertainment  of  Its  real  value  In  the 
manner  provided,  and  then  to  surrender  its 
possession  to  defendant  In  reality,  tbe  con- 
tract contemplated  that  defendant  should  re- 
ceive this  personal  property,  that  exceeded  In 
ralne  his  equity  of  redemption,  before  the  ob- 
ligation devolved  upon  him  to  convey  the  real 
estate.  In  fact  the  contract  was  one  for  the 
exchange  of  properties  with  the  obligation  im- 


posed upon  plaintiff  to  fully  execute  the  con- 
ditions required  of  blm  before  reciprocal  duty 
devolved  upon  defendant  To  state  It  differ- 
ently, plaintiff  was.  In  effect  required  to  place 
himself  In  the  position  of  a  creditor  of  defend- 
ant to  the  extent  of  the  value  of  tbe  merchan- 
dise delivered  before  defendant  was  boimd  to 
discharge  the  purchsse  price  of  tbe  goods  by 
the  delivery  of  the  title  to  his  equity  of  re- 
demption at  Its  agreed  value  and  the  payment 
of  the  remainder  in  money.  It  would  be  a 
perversion  of  the  doctrine  of  merger,  and 
require  an  interpretation  thereof  not  sus- 
tained by  any  of  the  authorities,  to  which 
we  have  been  dted,  to  bold  it  applicable  In 
this  case.  Nor  can  it  be  said  that  by  express 
agreement  appearing  in  the  deed  tbe  parties 
modified  the  original  contract  to  the  extent 
of  Imposing  the  obligation  upon  plaintiff  to 
pay  the  commission  out  of  his  own  pocket  and 
at  his  own  loss.  The  fact  that  the  convey- 
ance was  made  subject  to  tbe  commission 
loan,  without  more,  did  not  Imply  either  tbe 
assumption  of  the  debt  by  plaintiff  or  his 
agreement  that  its  amount  should  not  be 
deducted  from  the  value  placed  upon  the 
equity  of  redemption.  The  most  that  can  be 
said  for  It  Is  that  it  permitted  the  Hen  to  con- 
tinue to  run  with  the  land,  but  it  does  not 
follow  thatplalntiff's  assent  to  such  disposition 
of  the  Hen  would  carry  with  It  his  agreemmt 
to  abandon  the  stipulation  in  the  contract 
that  Imposed  upon  defendant  the  burden  of 
any  excess  of  Incumbrance  above  tbe  sum  of 
$4,000.  This  requirement  could  not  be  al»o- 
gated  except  by  the  express  agreement  of 
plaintiff  based  upon  a  sufficient  consideration, 
neither  of  which  appears.  When  the  deed 
was  tendered,  defendant  was  in  the  fall  enjoy- 
ment of  the  fruits  of  the  contract  Plain- 
tiff had  done  everything  required  of  him, 
and  stood  with  extended  hand  waiting  for 
bis  pay.  .Defendant  secure  In  tbe  possession 
of  both  land  and  goods,  with  everything  to 
gain  and  nothing  to  lose,  sougbt  to  gain  ad- 
vantage from  his  fortunate  position  by  im- 
posing terms  outside  the  contract  He  there- 
by committed  a  breach  of  the  omtract  and 
put  himself  In  the  wrong.  The  concession 
that  he  thinks  he  wrung  from  plaintiff  under 
such  hard  conditions  must  fall  fOr  lack  of 
consideration,  tf  for  no  other  reason.  The 
extent  of  his  obligation  became  fixed  by  plaln- 
tlfi'»  performance  and  could  not  be  lessened 
without  a  new  consideration.  When  a  con- 
tract is  fully  performed  by  one  of  the  parties, 
an  offer  of  pari  performance  by  the  other  Is 
no  consideration  for  the  waiver  of  full  per- 
formance. 

The  contention  that  the  commission  loan 
should  be  treated  as  r^resenting  interest  on 
the  $3,500  loan  and  Its  payment  required  of 
plaintiff  tmder  the  terms  of  the  contract  is 
likewise  devoid  of  the  support  of  sound  rea- 
son. It  may  be  true  that  the  amount  of  the 
agents'  c<Hnmisslon  was  computed  on  tbe 
basis  of  an  annual  charge  of  2  per  cent  oa 
the  amount  of  the  loan,  but  It  was  none  the 
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lesB  compensation  tor  the  Bervlcea  of  the 
agents,  and  not  for  the  ase  of  money.  The 
-execution  and  delivery  of  the  commission 
notes  to  the  agents  created  a  liability  sep- 
arate and  distinct  from  that  of  the  loan. 

On  the  former  appeal  we  dealt  with  the 
4iue8tlon  of  the  sufficiency  of  the  cause  of  ac- 
tion asserted  In  the  petition  to  sustain  a  re- 
covery under  the  facts  disclosed,  and  we  now 
reaffirm  whatwasthen  said  upon  that  subject 
Some  criticisms  are  made  of  the  Instructions 
given,  but,  under  the  views  expressed.  It  will 
be  apparent  that  none  of  them  is  well 
founded. 

The  judgment  is  affirmed.    All  concur. 


ORENDORFF  v.  TERMINAL  R.  ASS'N 
OP  ST.  LOUIS. 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan.  2, 
1906.) 

1.  MABTBB  and   SKBVANT  —  SlATDTES  —  SeBV- 
AKTB     OFERATina     RAIUIOAD— WHAT     CON- 

8TITDTES— FeIXOW   SKBTANTS. 

An  employ^  of  a  railroad  company,  en- 
gaged in  trucking  freight  from  a  warehouse 
to  a  freight  car,  is  within  the  protection  of  Rev. 
St  1899,  {  2873,  malcing  every  railroad  cor- 
poration liable  for  aii  injuries  to  a  servant 
while  engaged  in  tlie  worlc  of  operating  the 
railroad  by  reason  of  the  negligence  of  any  other 
servant 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Olent  Dig.  Master  and  Servant,  S!  362-365.] 

2.  DAMAaEs  —  Pkbsoral  iRJUKiES  —  Exces- 
sive Dakaoes. 

Where  an  injury  caused  plaintiff  to  lose 
iess  than  $300  worth  of  wages,  out  he  sustained 
a  permanent  impairment  of  the  free  use  of  ono 
leg,  and  the  injury  was  a  permanent  source  of 
occasional  pain,  a  verdict  for  $1,500  was  not 
excessive. 

[Eld.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Damages,  H  377,  S7a] 

Appeal  from  St  Louis  Circuit  Coprt;  Matt 
O.  Reynolds,  Judge. 

Action  by  Lewis  Orendorfl  against  the  Ter- 
minal Railroad  Association  of  St  Louis. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  south  side  of  defendant's  warehouse. 
In  the  city  of  St  Louis,  Is  about  1%  blodis  in 
length,  and  parallel  with  It  are  two  railroad 
tracits  known  as  tracics  Nos.  1  and  2.  A  plat- 
form Is  built  out  near  track  No.  1,  on  a  level 
with  the  floors  of  cars.  Cars  to  be  loaded 
from  the  warehouse  are  placed  on  these 
tracks,  and  the  freight  Is  conveyed  to  them 
on  hand  trucks.  The  platform  Is  connected 
with  cars  on  track  No.  1  by  a  small  steel 
bridge,  and  the  Intervening  space  between 
opposite  cars  on  tracks  Nos.  1  and  2  is  bridged 
In  the  same  manner.  On  September  6,  1903, 
plaintiff,  then  In  the  employ  of  defendant 
was  assisting  In  conveying  freight  from  the 
warehouse  to  a  car  on  track  No.  2.  His  evi- 
dence Is  that  after  taking  a  large  glass  from 
the  truck  and  depositing  it  in  the  car  on  said 
track,  lie  and  two  other  employes  started  to 
walk  back  to  the  platform  through  a  car  on 


track  No.  1 ;  that  both  ends  of  this  car  were 
loaded  with  boxes  even  with  the  door  lines 
and  about  halfway  to  the  celling;  that  his 
two  companions  preceded  him  and  reached 
the  platform,  but  before  be  could  do  so  the 
car  was  struck  by  an  engine  and  cars  operat- 
ed by  the  defendant's  employes  with  such 
force  as  to  cause  the  boxes  In  said  car  to  fall ; 
that  they  fell  upon  him  and  icnocked  him 
down,  a  large,  heavy  one  falling  upon  his  left 
leg,  breaking  both  bones  a  few  inches  above 
the  ankle.  The  evidence  is  that  it  was  the 
uniform  practice  of  the  defendant  to  grive 
warning  whenever  the  cars  being  loaded  were 
to  be  disturbed,  by  brini;lng  in  an  engine,  in 
time  for  the  laborers  to  get  out  of  the  cars 
and  remove  the  bridges.  Plaintiff  testified 
that  he  heard  no  warning  before  he  felt  the 
shock  and  was  icnocked  down.  Several  wit- 
nesses in  his  behalf  testified  that  no  warn- 
ing was  given.  These  witnesses  and  plaintiff 
further  testified  that  the  shock,  noise,  and 
concussion  caused  by  the  engine  striking  the 
car  was  unusual  and  very  severe.  The  evi- 
dence for  defendant  shows  that  the  car  on 
which  plaintiff  was  hurt  was  not  loaded  to 
the  door  lines;  that  plaintiff  was  found  three 
or  four  feet  east  of  the  door  line,  and,  when 
asked  what  he  was  doing  in  that  part  of  the 
car,  said  he  was  trying  to  hold  up  the  box 
that  fell  upon  him.  Defendant's  evidence  al- 
so shows  that  warning  was  given  and  repent- 
ed in  a  loud  tone  of  voice,  by  plaintiff's  fore- 
man, so  near  plaintiff  that  he  must  have 
heard  It  and  that  the  warning  that  the  en- 
gine was  coming  on  track  No.  1  was  given  in 
ample  time  to  liave  enabled  plaintiff  to  get 
out  of  the  car  before  it  was  struck  by  the  en- 
gine; and  also,  as  was  the  custom  after  a 
warning  was  given,  that  the  bridges  had 
been  withdrawn  and  were  on  the  platform. 
The  evidence  for  the  defendant  further  shows 
that  the  engine  did  not  strike  the  car  with 
unusual  force  and  did  not  cause  an  unusual 
shock  or  jar.  PlalntlCTs  evidence  shows  that 
some  of  the  bridges  connecting  the  cars  on 
the  two  tracks  fell  in  between  them,  and  that 
the  car  on  track  No.  1,  in  which  plaintiff  was 
hurt  was  shoved  back  about  half  a  car  length. 
Plaintiff  denied  that  he  made  the  statement 
that  he  was  trying  to  bold  up  the  box  that 
fell  upon  him,  and  testified  that  he  was  near 
the  door  when  knodced  down,  and  not  toward 
the  east  end  of  the  car.  The  jury  found  for 
plaintiff  and  assessed  his  damages  at  $1,500. 
After  an  unavailing  motion  for  new  trial, 
defendant  appealed. 

McKeighan  ft  Watts  and  Wm.  R.  Gentry, 
for  appellant    A.  R.  Taylor,  for  respondent 

BLAND,  P.  J.  (after  stating  the  tacts).  1. 
At  the  close  of  plalntitTs  evidence,  and  again 
at  the  close  of  all  the  evidence,  defendant  of- 
fered an  instruction  In  the  nature  of  a  de- 
murrer to  the  evidence.  The  refusal  of  the 
court  to  grant  this  instruction  Is  assigned  as 
error.    That  the  plaintiff  and  the  employes 
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opovting  tbe  engine  were  fellow  servants  to 
CMiceded,  and  plaintiff  should  have  been  non- 
snlted  unless  be  was  a  servant  engaged  In 
tbe  operation  of  defendant's  railroad,  within 
tbe  meaning  of  section  287S,  Rev.  St  1899, 
which  proTldes:  "That  every  railroad  cor- 
poration owning  or  operating  a  railroad  In 
this  state  shall  be  liable  for  all  damages  sus- 
tained by  any  agent  or  servant  thereof  while 
engaged  In  the  work  of  operating  such  rail- 
road by  reason  of  the  negligence  of  any  otber 
agent  or  servant  thereof:  Provided,  that  It 
may  be  shown  In  defense  that  the  person  In- 
jured was  guilty  of  negligence  contributing 
as  a  proximate  cause  to  produce  the  injury." 
The  aboTe  section  has  been  twice  before  the 
Suprone  Court  for  construction,  In  Callahan 
T.  Railroad.  170  Mo.  478,  71  S.  W.  208,  80 
L.  R.  A.  249,  94  Am.  St  Rep.  746,  and  Sams 
T.  Railroad.  174  Mo.  63,  78  S.  W.  686,  61  L.  R. 
A  475,  and  once  before  the  Kansas  City  Court 
of  Appeals,  In  Stubbs  v.  Railway,  85  Mo.  App. 
192.  In  tbe  Callahan  Case,  the  evidence 
showed  that  Callahan  was  a  section  hand 
engaged  in  repairing  track,  and  that  he  was 
injured  by  the  negligence  of  his  fellow  section 
hands.  Tbe  court  held  that  he  could  recover. 
Marshall,  J.,  after  reviewing  the  cases  from 
other  jurisdictions  construing  similar  statutes 
(at  pages  495.  M6  of  170  Mo.,  and  pp.  214, 
215  of  71  S.  W.,  60  li.  a  A.  249,  94  Am.  St 
Rep.  74fi)  said:  "It  thus  appears  that  every- 
where, except  in  Iowa  and  Minnesota,  tbe 
adjudications  agree  that  it  is  not  essential 
that  the  injury  should  have  been  Inflicted  by 
reason  of  the  negligence  of  a  fellow  servant 
while  actually  engaged  in  running  a  car,  but 
that  the  Injured  employ^  may  recover.  If  In- 
jared  by  tbe  negligence  of  a  fellow  servant 
while  they  are  engaged  In  doing  any  work 
for  the  railroad  which  was  directly  neces- 
sary for  tbe  operation  of  the  railroad,  and 
that  even  so  sweeping  a  statute  as  that  of 
Indiana  was  held  by  the  Supreme  Court  of 
the  United  States  not  to  be  repugnant  to  or 
violative  of  the  federal  Constitution.  Under 
tbe  language  of  our  statute  it  is  necessary 
tiT  tbe  injured  employe  to  show  that  he  was 
injured  'while  engaged  in  the  work  of  operat- 
j'l:;  gticb  railroad.'  Construed  either  by  Its 
own  terms  or  in  the  light  of  the  oases  cited 
from  other  jurisdictions,  it  results  in  holding 
that  the  right  to  recover  is  not  limited  to 
cases  where  the  injury  is  inflicted  by  reason 
of  tbe  negligence  of  a  fellow  servant  while 
actually  moving  a  train  or  engine,  but  that 
tbe  law  embraces  all  cases  where  the  injury 
l«  inflicted  upon  an  employe  while  engaged 
Id  tbe  work  of  operating  a  railroad  by  rea- 
son of  the  negligence  of  any  fellow  servant 
who  la  likewise  engaged  in  the  work  of  oper- 
ating a  railroad,  and  that  the  term  'operat- 
ing soeb  railroad'  includes  all  work  that  Is 
rtlrectly  necessary  for  running  trains  over 
a  trade,  and  tbat  it  includes  section  bands 


who  are  engaged  in  working  upon,  repairing, 
or  putting  in  shape  tbe  track,  roadbed, 
bridges,  etc.,  over  which  tbe  trains  must  run." 
In  the  Sams  Case  a  majority  of  the  court  held 
that  street  railroads  were  not  Included  in  tbe 
sectioiL  They  have  since  been  included  by 
a  legislative  amendment  of  the  section.  Laws, 
1905,  p.  13&  In  the  Stubbs  Case  it  was  held 
the  statute  embraced  members  of  a  section 
gang  engaged  in  removing  old  rails  from  a 
track  and  putting  in  new  ones.  In  the  case 
of  Williams  V.  Railway,  106  Mo.  App.  61, 
79  S.  W.  1167,  cited  in  briefs  of  counsel,  the 
plaintiff  was  Injured  while  at  work  for  a 
railroad  company  in  the  state  of  Iowa,  and 
hence  the  case  was  controlled  by  the  Iowa 
statute,  and  tbe  construction  given  It  by  the 
Supreme  Court  of  tbat  state,  to  the  effect 
that  only  such  servants  as  are  engaged  In 
running  trains  are  embraced  in  the  statute, 
was  followed.  The  case  has  no  bearing  on 
the  one  in  hand. 

Our  statute  by  its  very  terms  embraces  all 
agents  and  servants  of  a  railroad  corporation 
engaged  in  the  work  of  operating  such  rail- 
road. In  tbe  operation  of  a  railroad  it  la 
as  necessary  to  load  and  unload  freight  cars 
as  it  is  to  hitch  an  engine  to  them  and  haul 
them  back  and  forth  over  tbe  road,  and  the 
work  is  as  directly  connected  with  tbe  opera- 
tion of  tbe  road  as  is  any  otber  service  a 
railroad  company  is  required  by  law  to  per- 
form. See  Railroad  v.  Koehler,  87  Kan.  468, 
15  Pac.  667;  Railroad  v.  Haley,  25  Kan.  86;. 
and  Railroad  v.  Pontius,  157  U.  S.  209,  15  Sup. 
Ct  686,  89  L.  Ed.  675,  In  all  of  which  it  was 
held  tbat  a  servant  engaged  in  unloading  a 
car  was  embraced  in  tbe  Kansas  fellow  serv- 
ant damage  act  and  tbat  the  labor  performed 
was  directly  connected  with  the  operation  of 
the  road.  We  think  there  is  no  doubt  that 
the  services  plaintiff  was  performing  bring 
him  within  tbe  protection  of  the  statute,  and 
conclude  tbat  the  demurrer  to  tbe  evidence 
was  properly  overruled. 

2.  Defendant  Insists  that  the  damages  as- 
sessed by  tbe  jury  are  excessive,  and  in  his 
argument  refers  to  the  small  amount  of  wages 
Gess  than  $300)  plaintiff  lost  on  account  of 
tbe  injtury  and  the  insignificant  sum  he  paid 
out  in  and  about  his  cure.  This  argument 
leaves  out  of  view  tbat  portion  of  plaintifrs 
evidence  which  shows  that  the  broken  bone 
Incapacitates  plaintiff  from  climbing  a  ladder 
or  from  walking  rapidly,  and  that  tbe  in- 
jury, being  so  near  the  ankle  joint  causes, 
and  will  continue  to  cause,  him  more  or  less 
pain  at  times.  This  evidence  shows  a  perma- 
nent impairment  of  the  free  and  full  tise  of 
the  left  leg  and  a  permanott  source  of  occa- 
sional pain.  In  our  opinion,  instead  of  be- 
ing excessive,  $1,500  is  a  very  conservative,  in 
fact  a  barely  adequate,  compensation  for 
such  an  injury. 

The  jndgment  to  affirmed.    All  concur. 
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INDIANA  POWDER  CO.  v.  ST.  LOUIS.  K. 
C.  &  C.  R.  CO. 

(St  Louis  Court  of  Appeala.    Missouri.    Jan.  2, 
1»)6.) 

RAiLB0ADS—CoRTBA.CTOBa—LiKKS— Statutes. 
Where  plaintiff  sold  powder  to  a  contractor 
with  which  to  quarry  rock  from  the  contractor's 
own  land  to  be  broken  and  delivered  to  d^end- 
ant  railroad  company  on  its  cars  at  a  certain 
price  per  cubic  yard,  and  the  purpose  for  which 
and  the  place  where  the  rock  was  to  be  used, 
U  at  all,  by  the  railroad  company,  was  not 
stated  in  the  contract,  complainant  was  not 
entitled  to  a  lien  on  the  railroad  for  the  value 
of  the  powder  so  furnished  under  Rev.  St  1889, 
I  4239,  giving  a  lien  to  all  persons  who  furnish 
material  to  any  railroad,  etc. 

lEd.  Note. — For  cases  in  point  see  voL  41, 
Gent  Dig.  Railroads,  §  489.] 

Appeal  from  St  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  the  Indiana  Powder  Company 
against  the  St  Louis,  Kansas  City  &  Colorado 
Bailioad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Oa  May  29,  1908.  the  defendant  the  Shntt 
Improvement  Company,  a  corporation,  made 
a  contract  in  writing  with  the  defendant 
railroad  company,  whereby  the  Shutt  Im- 
provement Company  agreed  to  furnish  tbe 
railroad  company  200,000  cubic  yards  of 
crushed  rock  on  the  line  of  defendant's  road 
In  St  Louis  county,  and  if  the  railroad  should 
elect,  to  crush  200,000  more  cubic  yards,  on 
its  line  of  road  in  Osage  county,  and  load 
the  same  on  defendant's  cars,  for  which 
the  railroad  company  agreed  to  pay  50  cents 
per  cubic  yard,  and  to  grant  it  certain  free 
transportation  over  its  road.  The  Shutt  Im- 
provement Company  Installed  a  crushing 
plant  at  Mona,  in  St  Louis  county,  and  one 
at  Bldon,  in  Osage  county,  both  on  the  line 
of  defendant's  road,  and  proceeded  to  quarry 
rock  from  its  own  premises  and  crusbed  and 
loaded  it  on  cars  furnished  by  the  railroad 
company.  The  rock  crushed  at  Mona  was 
used  by  the  railroad  company  as  ballast  on 
that  portion  of  its  roadbed,  running  through 
St  LoulB  and  Franklin  counties,  which  had 
been  constructed  and  in  operation  for  about 
three  years.  The  crushed  rock  delivered  at 
Bldon  was  used  as  ballast  on  recently  con- 
structed roadbed  in  that  neighborhood.  The 
plaintiff,  in  one  contract,  sold  to  the  Improve- 
ment company  $3,790.35  worth  of  powder  and 
dynamite,  delivered  in  carload  lots,  as  order- 
ed by  said  company.  At  the  time  the  suit 
was  commenced  there  was  a  balance  of 
11,654.35  due  on  the  account  After  the  suit 
was  brought,  but  before  trial,  the  im- 
provement company  paid  $200  on  the  account 
All  the  powder  and  dynamite  furnished  by 
plaintiff  was  used  by  tbe  improvement  com- 
pany for  blasting  out  rock  to  be  crushed  at 
Mona  and  Eldon.  On  July  4,  1904,  plaintiff 
filed,  in  the  office  of  the  clerk  of  the  circuit 
court  of  St  Louis  county,  a  complete  state- 
ment of  Its  account  with  the  Shutt  Improve- 
ment Company  and  its  declaration,  support- 


ed by  affidavit,  that  it  claimed  a  lien  upon 
the  railroad  for  the  balance  due  on  the  ac- 
count Due  and  timely  notice  was  given 
the  defendant  railroad  company  of  the  filing 
of  the  lien  account  The  suit  is  to  foreclose 
this  lien  and  for  a  personal  Judgment  against 
the  Shutt  Improvement  Company.  The  pe- 
tition and  the  declaration  for  a  lien  both 
state  that  the  lien  account  was  for  material 
furnished  by  plaintiff  for  use  in  the  construc- 
tion of  the  road  under  a  contract  with  the 
Shutt  Improvement  Company,  "which  was 
the  original  contractor  with  said  St  Louis, 
Kansas  City  &  Colorado  Railroad  Company 
for  the  doing  of  the  work  and  labor  and  fur- 
nishing tbe  materials  for  the  construction 
of  tbe  road,  including  the  materials  furnish- 
ed by  it  the  Indiana  Company."  At  tbe  close 
of  the  evidence  the  defendant  railroad  com- 
pany moved  the  court  to  declare  as  a  matter 
of  law  that  the  plaintiff  was  not  entitled  to 
a  Hen  upon  the  road,  and  that  the  issues 
should  be  fttund  in  favor  of  tbe  railroad  com- 
pany. The  court  refused  the  motion  and  ren- 
dered a  personal  Judgment  (the  issues  having 
been  submitted  to  it)  against  the  Shutt  Im- 
provement Company,  and  a  Judgment  fore- 
closing plaintiff's  lien  against  tbe  railroad 
company.  Tbe  defendant  railroad  company 
appealed. 

W.  F.  Evans  and  A.  H.  Bolte,  for  appellant 
Kinealy  &  Kinealy,  for  respondent 

BLAND,  P.  J.    (after  stating  tbe  facts). 
1.  The  Shutt  Improvement  Company  had  no 
contract  to  either  construct  or  improve  the 
railroad  or  any  part  of  it    Its  contract  was 
to  crush  Its  own  material  (rock)  and  load 
It  Into  the  railroad  company's  cars  at  50  cents 
per  cubic  yard.    The  purpose  for  which,  and 
the  place  where  the  rock  was  to  be  used.  Is 
nowhere  stated  in  the  contract  between  the 
railroad  company  and  the  Shutt  Improve- 
ment  Company;    nor   were  the  officers   or 
agents  of  the  improvement  company  Informed 
whether  the  railroad  company  Intended  to 
use  the  crushed  rock  to  ballast  its  own  road, 
to  sell  it  to  some  other  road,  or  to  sell  it 
In  the  market;  therefore,  there  Is  an  utter 
failure  of  proof  in  the  allegation  of  tbe  pe- 
tition and  in  the  declaration  of  Hen,  that  the 
Shutt  Improvement  Company  was  an  original 
contractor  for  the  construction  of  the  road. 
I  Its  contract  was  to  furnish  crushed   ro(& 
I  aboard  tbe  railroad  company's  cars,  not  to 
'  crush  rock  and  distribute  it  as  ballast  upon 
the  railroad  track.    It  contracted  to  furnish 
,  material  that  might  or  might  not  be  used 
I  in  the  construction  or  repair  of  the  road. 
But  as  the  material  was  actually  used  as 
ballast  on  the  railroad  track,  plaintiff  claims 
it  Is  entitled  to  a  Hen  under  the  second 
clause  of  the  railroad  lien  law,  which  gives 
,  a  lien  to  "all  persons  who  shall  furnish  ties. 
'  fuel,  bridges,  or  material"  to  any  railroad. 
I  etc.    Bev.  St  1899,  i  4239.    Under  this  clause 
I  of  the  statute  a  Hen  is  given  whether  the  ma- 
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terial  la  furnished  In  the  constmctlon  of  a 
new  road  or  In  the  Improvement  of  an  old 
roadbed,  and  whether  the  material  Is  deliver- 
ed to  the  railroad  company  direct  or  to  an 
original  or  sabcontractor,  and  attaches 
whether  or  not  the  material  Is  actually  used 
in  the  constmctlon  or  Improvement  of  the 
roadbed.  Andrews  v.  St  Louis  Tunnel  R. 
Go.,  16  Ma  App.  299;  Rapauno  Chemical  Co. 
V.  Railway,  59  Mo.  App.  6;  Cross  v.  Railway, 
77  Mo.  318;  Central  Trust  Co.  v.  Railway  (a 
r.)  54  FPd.  598-663. 

In  Rapauno  Chemical  Co.  v.  Railway, 
supra,  it  was  held  that  the  plaintiff,  who 
sold  powder  to  the  contractor  for  the  con- 
struction of  a  road,  was  entitled  to  a  lien  for 
the  powder  furnished;  tbepowder  having  been 
used  in  blasting  out  rock  in  the  worli  of  con- 
strocting  the  roadbed,  and  also  held.  In  effect, 
that  powder  could  not  be  classed  along  with 
picks,  shovels,  wheelbarrows,  etc.,  as  consti- 
tuting a  part  of  the  contractor's  plant  for 
doing  the  wwk.  In  Sweem  v.  Railway,  85 
Mo.  Appb  87,  the  defendant  company  owned  a 
lot  of  bnmt  clay  in  a  pit  near  Its  tracks 
which  it  wished  to  use  as  ballast  on  its 
trades.  It  bnllt  a  switch  into  the  pit,  and 
made  a  contract  with  one  Pngh  to  load  the 
bnmt  clay  on  Its  cars,  at  his  own  expense. 
Pugb  hired  men  to  load  the  clay  into  the 
defendant's  cars,  and  It  was  hauled  away  by 
the  railroad  company  and  used  as  ballast  on 
its  track.  Pngh  failed  to  pay  the  laborers 
and  bis  raperlntendent  It  was  held  that 
both  the  laborers  and  the  superintendent 
were  entitled  to  a  lien  upon  the  road,  the 
laborers  for  their  work  and  the  superin- 
tendent for  his  services.  The  lien  in  this 
case  was  bottomed  on  the  first  paragraph  or 
clause  of  the  railroad  Hen  law  (Rev.  St  1899, 
f  4239),  and  the  labor  was  directly  applied 
to  the  improvement  of  the  roadbed,  as  much 
so  aa  if  the  laborers  had  shoveled  the  burnt 
clay  from  the  loaded  cars  onto  the  track.  In 
8t  lionls,  I.  M.  &  S.  Ry.  Co.  v.  Love  (Ark.) 
86  S.  W.  395.  under  a  statute  of  Arkansas. 
providing  that  every  person  who  furnishes 
any  mat^lal,  machinery,  fixtures,  or  other 
things  toward  the  construction  or  equipment 
«f  any  railroad  shall  have  a  lien,  did  not  in- 
clude teams  furnished  the  contractor,  but 
only  such  things  and  materials  as  entered 
into  and  formed  a  part  of  the  railroad,  and 
not  merely  material,  teams,  and  supplies  fur- 
nished the  contractor  as  a  part  of  the  equip- 
ment and  plant  to  aid  him  In  the  performance 
of  his  contract  The  court  observes,  how- 
ever: "We  do  not  overlook  the  line  of  au- 
thorities where  some  articles,  such  as  powder 
famished  for  blasting,  are  held  to  be  materi- 
als used  in  construction,  for  which  a  lien  Is 
given." 

The  powder  furnished  by  the  plaintiff  was 
not  used  or  intended  to  be  used  in  the  con- 
struction or  Improvement  of  the  roadbed,  by 
the  railroad  company  or  the  Shutt  Improve- 
ment Company,  but  was  intended  to  be  used 
and  was  used  by  the  latter  In  Its  quarries  for 


the  purpose  of  blasting  rock  to  be  crushed 
and  loaded  into  the  railroad  company's  cars 
In  fulfillment  of  the  Improvement  company's 
contract  There  is  therefore  no  privity  or 
connection  between  the  plaintiff  and  the  rail- 
road company,  and  for  this  reason  the  com- 
pany was  under  no  obligation  to  protect  the 
plaintiff's  account  against  the  Shutt  Improve- 
ment Company  for  the  powder.  In  respect 
to  the  railroad  company,  it  seems  to  us,  the 
relation  between  it  and  the  plaintiff  is  not 
different  from  what  would  be  the  relation  of 

A.  to  a  railroad  company  If  he  should  chop 
and  hew  ties  in  the  woods  for  B.,  which  ties 

B.  would  take  up  and  deliver  to  the  railroad 
company  in  fulfillment  of  his  contract  with 
It  to  deliver  ties.  To  appropriate  an  argu- 
ment from  the  brief  of  able  counsel:  "If  the 
plaintiff  has  a  lien  against  the  railroad  for 
powder  furnished  to  blast  the  Shutt  Improve- 
ment Company's  stone,  then  on  the  same 
principle  the  hardware  company  which  fur- 
nished the  crowbars  and  drills  would  be  en- 
titled to  a  lien,  and  the  laborers  who  did 
the  drilling  and  run  the  machinery  crushing 
the  stone  would  likewise  be  entitled  to  a  lien. 
Indeed,  If  the  principle  is  correct  It  might 
be  applied  to  the  oil  that  lubricated  the  crush- 
ing machinery  for  the  Shutt  Improvement 
Company,  or  to  the  machinery  Itself,  or  to 
the  coal  and  water  that  made  the  steam  to 
run  the  machinery.  Indeed,  why  should  this 
be  the  limit?  The  men  who  actually  furnished 
the  saltpeter,  and  the  men  who  compounded 
and  manufactured  the  powder,  etc.,  furnished 
by  plaintiff  to  the  Shutt  Improvement  Com- 
pany, might  likewise  claim  a  lien,  if  they 
could  show  that  their  saltpeter  went  into  the 
blasting  powder  which  was  used  by  the 
quarry  men  to  quarry  stone  to  be  manufac- 
tured into  cmshed  stone  ballast,  which  the 
railroad  company  bought  and  paid  for  at  a 
fixed  price ;  all  because  the  railroad  company 
used  it  on  its  roadbed." 

We  think  it  would  be  an  unreasonable 
stretch  of  the  statute  to  bold  that  plaintiff 
comes  within  its  provisions.  The  Judgment 
against  the  railroad  company  Is  reversed. 


STATE  ex  rel.  MEADOR  et  al.  t.  WIL- 
LIAMS, Judge,  et  al. 

(St  Louis  Court  of  Appeals.    MissourL    Jan.  2, 
1906.) 

1.  Criuinai.  Law— Fobmbb  Jeopabdt. 

Where,  after  the  jury  had  been  swom  to 
try  defendants  under  a  valid  indictment  for 
gambling  and  four  witnesses  had  been  examined, 
the  prosecuting  attorney  by  leave  of  court 
withdrew  the  cause  because  of  the  absence  of  a 
material  witness  for  the  state,  and  an  order 
was  entered  continuing  the  case  over  defend- 
ants' objection,  they  were  thereby  put  in 
jeopardy  and  were  entitled  to  their  discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  U  289,  338.] 

2.  Prohibition— ScoPB  of  Wbit— Ebbobs  o« 
Law. 

Where  the  trial  court  had  jurisdiction  to 
cry   relators  for  gambling,  they  were  not  en- 
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titled  to  a  writ  of  prohibition  to  prevent  the 
court  from  placing  tnem  on  trial  a  second  time 
after  they  liad  beoi  once  put  in  Je<9ardy, 
though  the  court's  action  in  doing  so  was  plain- 
ly erroneous;  relators'  remedy  being  by  appeal. 

Prohibition  by  the  state,  on  relation  of 
Job  Meador  and  others,  against  Joseph  J. 
Williams  and  others.    Writ  denied. 

O.  L.  Munger  and  V.  V.  Ing,  for  relators. 

GOODE,  J.  An  order  was  Issued  by  one 
of  the  Judges  of  this  conrt  directed  to  the 
Honorable  Joseph  J.  Williams,  Judge  of  the 
Twenty-First  Judicial  circuit  of  the  state,  and 
Almon  Ing,  prosecuting  attorney  of  Wayne 
county,  commanding  the  respondents  to  ap- 
pear before  this  court  In  term  time,  to  wit, 
December  12,  1905,  at  10:30  a.  m.,  and  show 
cause  why  a  writ  of  prohibition  should  not 
issue,  restraining  further  proceedings  against 
relators  in  a  criminal  case  pending  in  the 
circuit  court  of  eald  county.  It  appears 
from  the  allegations  of  the  petition  for  the 
writ  that  at  the  February  term,  1905,  of  the 
Wayne  circuit  court,  relators  had  been  In- 
dicted for  gambling  with  dice,  and  at  the 
August  term  ensuing  were  arraigned  on  said 
charge  and  pleaded  not  guilty.  The  cause 
came  on  for  trial,  and  both  the  state  and 
relators  announced  ready.  Thereupon  a  Jury 
of  12  good  and  lawful  men  from  the  body  of 
the  county  was  impaneled,  qualified,  and 
sworn  to  try  the  issues  and  render  a  true 
verdict  according  to  the  law  and  the  evidence. 
Afterwards  the  trial  proceeded  before  the 
Jury  until  the'  prosecuting  attorney  of  the 
county,  representing  the  state  of  Missouri, 
had  put  on  the  stand  and  examined  four 
witnesses.  At  the  conclusion  of  the  testi- 
mony of  these  witnesses  the  prosecuting  at- 
torney by  leave  of  court  stopped  the  trial  and 
withdrew  the  submission  of  the  cause  from 
the  consideration  of  the  Jury.  This  action 
was  taken  because  of  the  absence  of  a  witness 
for  the  state,  on  whose  testimony  the  in- 
dictment had  been  found  and  who  had  failed 
to  attend  the  trial,  although  subpoenaed. 
The  cessation  of  the  trial  and  the  withdrawal 
of  the  submission  of  the  cause  from  the  Jury 
were  not  made  necessary  either  by  the  sick- 
ness or  other  disability  of  any  Juror,  or  of  the 
judge  of  the  court,  and  were  done  against  the 
objection  and  over  the  protest  of  the  defend- 
ants, who  saved  an  exception  at  the  time.  Aft- 
erwards, during  the  same  term  of  the  court, 
and  on  the  14th  day  of  August,  relators 
filed  in  said  circuit  court  a  motion  for  their 
discha^e  from  further  proceedings  under 
the  Indictment  against  them,  on  the  ground 
that  they  bad  been  put  in  Jeopardy  by  a 
trial  in  which  they  might  have  been  legally 
convicted  and  punished.  On  the  Zlst  day  of 
August  the  prosecuting  attorney  filed  an  ap- 
plication for  continuance  of  the  cause  to  the 
next  regular  term  of  the  court  because  of 
the  absence  of  the  aforesaid  witness.  This 
application  the  court  sustained,  and  continu- 


ed the  cause  until  the  February  term,  1906, 
to  which  ruling  the  relators,  as  defendants  In 
said  criminal  case,  excepted. 

The  purpose  of  this  proceeding  is  to  pro- 
hibit the  circuit  court  of  Wayne  county  and 
the  prosecuting  attorney  from  going  further 
in  the  prosecution  of  relators  on  the  charge 
of  gambling.  The  petition  filed  here  fails  to 
state  what  ruling  was  made  on  the  motion 
of  relators  for  their  discharge;  but  a  duly 
certified  copy  of  the  record  of  the  proceed- 
ings In  the  gambling  case  which  is  attached 
to  the  petition  herein  in  support  of  its  aver- 
ments shows  the  motion  was  overruled.  The 
transcript  shows,  too,  that  all  of  the  allega- 
tions in  the  petition  are  true,  as  above  re- 
cited. Beyond  doubt  relators  were  entitled 
to  be  discharged  on  their  motion.  They  were 
put  in  Jeopardy  when  the  jury  was  impaneled 
and  sworn,  as  the  indictment  was  good  and 
the  circuit  court  had  Jurisdiction  of  the 
oftense.  State  v.  Snyder,  98  Mo.  S55,  12  S. 
W.  369;  State  v.  Wlseback,  1S9  Mo.  214,  40 
S.  W.  946;  Ex  parte  Snyder,  29  Mo.  App.  250 ; 
Oooley  on  Const  Lim.  (7tb  Ed.)  467.  The 
elementary  work  Just  cited  states  the  law  on 
the  point  in  question  as  follows:  "A  person 
is  in  legal  Jeopardy  when  he  is  put  upon  trial, 
before  a  court  of  competent  Jurisdiction,  up- 
on indictment  or  information  which  is  suf- 
ficient in  form  and  substance  to  sustain  a 
conviction,  and  a  Jury  has  been  charged  with 
his  deliverance;  and  a  Jury  is  said  to  be 
thus  charged,  when  they  have  been  Impanel- 
ed and  sworn.  The  defendant  then  becomes 
entitled  to  a  verdict  which  shall  constitute 
a  bar  to  a  new  prosecution,  and  be  cannot  be 
deprived  of  this  bar  by  a  nolle  prosequi  en- 
tered by  the  prosecuting  officer  against  bis 
will,  or  by  a  discharge  of  the  Jury  and  con- 
tinuance of  the  cause."  The  doctrine  of 
that  text  Is  supported  by  numerous  citations 
and  has  l>een  directly  approved  by  the  courts 
of  this  state.  Ex  parte  Snyder  and  State  y. 
Snyder,  supra.  Any  Judgment  or  conviction 
which  may  be  entered  against  defendants  on 
the  Indictment  on  which  they  were  formerly 
brought  to  trial  would  not  be  permitted  to 
stand  and  none  ought  to  be  entered.  Re- 
lators should  be  discharged  as  soon  as  tbe 
circuit  court  convenes.  Nevertheless  it  is  our 
opinion  that  prohibition  will  not  lie  to  re- 
strain further  proceedings  against  them.  As 
said  above,  the  circuit  court  of  Wayne  coun- 
ty has  Jurisdiction  of  the  particular  cause 
and  Jurisdiction  of  its  subject-matter.  To 
proceed  further  against  defendants  would  be 
exercising  its  Jurisdiction  in  a  palpably  er- 
roneous wHy,  it  is  true;  but,  except  in  very 
rare  instances,  a  writ  of  prohibition  will  not 
be  granted  to  prevent  the  commission  of  error 
by  an  inferior  court,  no  matter  how  fiagrant 
it  will  be  or  how  grossly  opposed  to  the  well- 
settled  principles  of  law.  The  exceptions  to 
this  rule  are  allowed  when  no  other  remedy 
exists  competent  to  cope  with  the  exigencies 
of  the  case,  as  where  a  defendant  was  sen- 
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teoced  to  be  bung  tor  an  offense  not  capital 
lod  no  right  of  appeal  or  writ  of  error  exist- 
ed. State  y.  Ridgell,  2  Bailey  (S.  C.)  560; 
Ex  parte  Brown,  Id.  323.  In  tbe  opinion  in 
the  case  first  cited,  certain  extraordinary 
instancee  in  which  the  English  courts  pre- 
vented by  prohibition  the  comniiasion  of  gross 
errors  by  the  lower  courts  are  cited.  The 
Supreme  Court  of  South  Carolina  in  a  sub- 
sei]nent  case  refused  to  prohibit  the  execution 
of  a  defendant  sentenced  to  death  for  an  of- 
fense not  capital  because,  since  the  decision 
in  State  t.  Ridgell,  a  statute  had  been  en- 
acted giving  the  right  of  appeal  from  such  a 
conviction. 

The  decisions  of  the  Supreme  Court  of  this 
state  bare  been  liberal  in  allowing  the  writ 
of  probibition,  but  In  Its  opinions  marking 
out  the  limits  within  wblcb  the  remedy  lies 
the  court  has  declared  it  is  appropriate  only 
vrben  tbe  lower  court  la  without  jurisdiction 
or  Is  assuming  to  act  In  excess  of  its  juris- 
diction. Morris  ▼.  Lenox,  8  Mo.  252;  State 
ex  reL  ▼.  Court  of  Appeals,  97  Mo.  276,  10 
S.  W.  874 ;  State  t.  Railway  Co..  100  Mo.  69, 
13  S.  W.  396;  State  ex  rel.  McCaffery  v.  Aloe, 
152  Mo.  466.  54  S.  W.  494,  47  L.  B.  A.  393 ; 
State  v.  Wood,  155  Mo.  425,  56  8.  W.  474, 
48  L.  B.  A.  596;  State  t.  Talty,  166  Mo.  529, 
66  S.  W.  361.  In  some  instances  when  tbe 
writ  was  awarded,  it  Is  a  close  question  if 
tbe  lower  court  was  not  within  its  Jurisdic- 
tion and  merely  on  the  eve  of  committing  an 
Irremediable  error.  State  ex  rel.  t.  Wear, 
145  Mo.  230,  46  S.  W.  1099 ;  State  t.  Hlrzel, 
137  Mo.  435,  37  S.  W.  921,  38  S.  W.  961.  But 
tbe  principle  that  prohibition  only  lies  to 
restrain  action  by  a  court  beyond  its  Juris- 
diction has  always  been  recognized  as  sound. 
The  former  Jeopardy  of  these  relators  is  a 
good  plea  in  bar  to  the  further  prosecution 
of  tbe  case  against  them,  and  Indeed,  as  said, 
they  were  entitled  to  their  discharge  on  tbe 
motion  filed.  If  a  new  conviction  ensues, 
tbey  have  a  remedy  by  appeal  or  writ  of 
error;  though  doubtless  they  might  be  sub- 
jected to  some  injustice  before  their  case 
conld  be  beard  by  a  court  of  last  resort  But 
that  result  is  Incident  to  every  erroneous 
Jodgnjent  The  rule  is  that  the  remedy  for 
error  in  overruling  a  plea  of  former  adjudi- 
cation Is  by  appeal,  and  not  by  prohibition. 
State  ex  rel.  v.  Wlthrow,  108  Mo.  1,  18  S. 
W.  41;  State  ex  rel  v.  Lubke,  29  Mo.  App. 
555.  And  it  has  been  decided  that,  if  a 
tribunal  of  Inferior  jurisdiction  denies  tbe 
defendant  in  a  prosecution  under  a  city 
ordinance  tbe  right  of  trial  by  jury,  prohibi- 
tion will  not  issue  to  prevent  such  tribunal 
from  proceeding  In  tbe  cause;  for  tbe  re- 
fusal of  tbe  jury  is  an  error  wblcb  can  be 
corre«rted  on  appeal,  and  not  an  act  In  excess 
of  Jnrlsdlctlon,  so  as  to  be  controlled  by  pro- 
hibition. Delaney  v.  Police  Court,  167  Mo. 
<M7-679,  67  8.  W.  689.  See,  also,  Powei- 
•on  V.  Lot^wood,  82  Cal.  613,  23  Pac.  143. 
Id  other  cases,  It  was  decided  tbat,  though  a 


defendant  had  been  put  on  trial  and  acquit- 
ted by  a  Jury,  prohibition  would  not  Issue 
to  prevent  bis  being  tried  a  second  time  when 
tbe  Inferior  court  possesed  Jurisdiction  of 
the  cause.  U.  S.  v.  Maney  (C.  C.)  61  Fed. 
140;  State  ex  rel.  v.  Evans,  88  Wis.  255,  60 
N.  W.  433;  State  v.  Braun,  31  Wis.  600. 

We  conclude  that  the  writ  should  be  de- 
nied, though  some  of  tbe  Missouri  cases  raise 
a  doubt  in  our  minds  regarding  the  matter. 
I  We  think  tbe  act  sought  to  be  restrained  is 
I  not  in  excess  of  tbe  circuit  court's  jurlsdic- 
1  tlon,  but.  If  done,  it  would  be  an  extremely 
I  erroneous  denial  of  the  relator's  legal  rights. 
I 

BLAMD,  P.  J.,  and  NORTONI,  J.,  concur. 


STATE  ex  rel.  JUMP,   Pros.  Atty.,  t. 
LOUISIANA,  B.  G.  &  A.  GRAV- 
EL ROAD  CO.  et  aL 

(St  Loais  Court  of  Appeals.    Missouri.    Jan.  2, 
1906.) 

1.  CoTTBTS— Decisions  of  Supbeue  Coubt  as 
BiNDiNQ  on  Coubt  or  Appeai.b. 

Under  Rev.  St.  1899,  {  1657,  providing  that 
where  an  appeal  is  taken  to  the  wrong  court 
it  stiall  be  transferred  and  tbe  case  shall  Im 
proceeded  with  in  the  court  to  which  it  is  trans- 
ferred as  if  the  same  had  gone  there  directly 
from  the  trial  court,  where  an  appeal  was  taken 
to  the  Supreme  Court  and  by  it  transferred 
to  the  Court  of  Appeals  on  the  ground  of  want 
of  jurisdiction  of  the  Supreme  Court,  an  opin- 
ion by  two  members  of  the  Supreme  Court  as 
to  the  merits  of  the  action  was  not  binding  on 
the  appellate  court  within  the  amendment  to 
the  Constitution  adopted  November,  1884  (Const 


art  6,  i  6),  which  provides  that  "the  last  pre- 
vious rulings  of  tbe  Supreme  Court  on  any  qnes- 
tion  qf  law  or  equity  shall  in  all  cases  be  con- 
trolling authority  in  such  Courts  of  Appeals." 
[Ed.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Courta,  gS  326,  326,  335.] 

2.  Sake. 

A  decree,  holding  tbat  a  gravel  road 
company  had  no  right  to  collect  tolls  and  that 
an  mjunction  and  not  quo  warranto  was  the 
proper  remedy,  was  appealed  to  the  Supreme 
Court  where  the  case  was  determined  on  its 
merits  and  the  injunction  was  upheld,  although 
tbe  question  as  to  whether  injunction  or  quo 
warranto  was  the  proper  remedy  was  not  dis- 
cussed in  the  Supreme  Court,  as  appears  from 
the  briefs  and  opinion.  Held,  that  the  effect  of 
entertaining  jurisdiction  and  administering  re- 
lief is  an  authoritative  adjudication  on  such 
question  within  tbe  amendment  to  the  Constitu- 
tion adopted  November,  1884  (Const  art  6,  j| 
6),  providing  that  "tbe  last  previous  rulings  of 
the  Supreme  Court  on  any  question  of  law  or 
equity  shall  in  all  cases  be  controlling  authority 
in  such  Courts  of  Appeals." 

[Eid.  Note. — For  cases  in  point  see  voL  13, 
Cent  Dig.  Courts,  {  325.] 

8.  Injunction— Existence  or  Otheb  Rkub- 
DT— Quo  Warranto. 

Rev.  St  1899,  t  3649,  providing  that  the 
remedy  by  written  injunction  shall  exist  in 
all  cases  to  prevent  the  doiug  of  any  lesal  wrong 
whenever  an  adequate  remedy  cannot  oe  afford- 
ed "by  an  action  for  damages,"  though  more 
particularly  applicable  to  cases  where  indi- 
viduals are  seeking  relief  for  some  private  in- 
jury, is  nevertheless  properly  considered  in  de- 
termining  the   right   to   injunction   where  quo 
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warranto  la  a  proper,  though  inadequate,  rem- 
edy. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Oenb  Dig.  Injunction,  i  15.] 

4.  Bajoc  —  Adequaot  or  Reuxdt  bt  Quo 

Wabbakto. 

Where  a  gravel  road  company  was  unlaw- 
fully exacting  tolls  from  persons  using  a  pub- 
lic highway,  a  proceeding  by  quo  warranto 
would  have  been  of  t-he  tedious  nature  in  which 
the  relief  sought  could  only  have  been  adjudged 
upon  a  final  determination  of  the  cause,  whereas  a 
proceeding  by  injunction  to  restrain  snch  un- 
lawful act  would  afford  immediate  and  adequate 
relief,  and  therefore  an  injunction  was  properly 
granted. 

[Ed.  Note. — For  cases  in  point,  see  toL  27, 
Cent  Dig.  Injunction,  §  15.] 

B.  Samb— Mttltiplicity  of  Suits. 

Where  a  gravel  road  company  was  engaged 
in  the  daily  practice  of  unlawfully  exacting 
tolls  from  persons  using  a  public  highway,  a 
right  of  action  arose  in  favor  of  the  persons  re- 
quired to  pay  the  same,  which  could  be  adjusted 
between  toe  parties  only  by  a  multiciplicity  of 
suits  at  law,  and  therefore  an  injunction  re- 
straining such  acts  was  authorized. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Injunction,  f  18.] 

6.  Highways— OBSTBUcrnowa—lNjUNCTioH. 

The  unauthorized  exaction  of  tolls  on  a 
public  highway  is  a  public  nuisance,  the  con- 
tinuance of  which  will  be  restrained  by  injunc- 
tion at  the  suit  of  the  state  on  the  relation  of 
the  prosecuting  attorney  of  the  county. 

[Bid.  Nete. — For  cases  in  point,  see  voL  25, 
Cent.   Dig.  Highways,  §8   430,  431.] 

7.  TUBNPIKBS   AND  TOIX   ROADB  —  COBPOBA- 
TIONS— DUBATION. 

Act  Feb.  27,  1851  (t«we  1850-51,  p.  403), 

Sroviding  for  the  incorporation  of  the  Louisiana 
:  Middletown  Plank  Majcadamized  Road  Com- 
pany, and  providing  that  such  company  "may 
have  continued  succession,"  and  Act  March  20, 
1872  (Laws  1871-72,  p.  227).  amendatory  there- 
to, containing  the  same  proWsion,  did  not  confer 
on  such  company  perpetual  corporate  rights  and 
franchises,  but  the  duration  of  existence  was 
governed  by  Rev.  St.  1845,  c.  34,  art.  1,  §  1, 
and  Rev.  St.  1865,  c.  62,  respectively,  providing 
that,  when  no  limitation  was  prescribed,  suc- 
cession should  continue  for  20  years  only. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  |  104.] 

8.  Same  —  Tebmination    of    Chabtkb    ob 
Pbanchisb— Tbansfeb  of  Rights. 

On  the  expiration  of  the  charter  rig^hts  of 
a  toll  road  company,  the  road  vested  in  the 
public,  and  the  subsequent  conveyance  of  the 
rights  and  franchises  of  the  corporation  gave 
the  grantee  no  right  to  exact  tolls. 

9.  Same  —  Use  of  Hiohwat  —  Consent  of 
County  Court. 

Under  Rev.  St.  1880,  S  2697 ;  Rev.  St.  1899, 
{  1227.  providing  that  the  directors  of  a  gravel 
road  company  shall  proceed  to  survey  and  locate 
their  road  "and  may  with  the  consent  of  the 
county  court  of  the  proper  county  locate  it 
over  and  upon  any  state  or  county  road  or  high- 
way," it  Is  necessary  for  a  gravel  road  company 
to  apply  for  and  obtain  the  consent  of  the 
county  court  to  locate  their  proposed  road  over 
an  old  gravel  road  which  has  reverted  to  the 
county,  and  without  obtaining  such  authority 
the  corporation  has  no  authority  to  take  pos- 
session of  the  road  and  collect  tolls. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Turnpikes  and  Toll  Roads,  {  42-46.] 

10.  Sake  —  SuFFiciBNcT  of  Consent— Cok- 

STBUCTION    of   ELECTBIO   RAII-WAT. 

Authority  granted  by  a  county  court  to 
construct  an  electric  railway  over  and  along 
the  right  of  way  of  an  old  gravel  road,  "pro- 


vided the  same  shall  be  In  all  respects  so  con- 
structed and  operated  as  to  obstruct  and  inter- 
fere as  little  as  possible  with  the  use  of  the 
present  road  as  now  constructed,  subject  to  the 
rights  and  interests  of  the  person  or  corpora- 
tion who  now  or  hereafter  may  own  and  operate 
said  gravel  or  macadamized  road,"  conferred  no 
right  to  operate  the  gravel  road  and  collect 
tolls  therefor,  nor  did  it  recognize  aiu^  rights 
of  the  old  gravel  road  company  whose  franchise 
bad  expired. 

11.  Same— Actions  to  Restbain  Goixection 
OF  Toixs. 

In  an  action  to  restrain  a  corporation  from 
operating  a  gravel  road  and  collecting  tolls,  the 
petition  alleged  that  the  road  was  a  public  high- 
way unincumbered  by  tolls,  that  the  public  had 
the  right  to  the  free  use  thereof,  and  that  the 
defendants'  acts  in  collecting  tolls  were  unlaw- 
ful. Held,  that  the  petition  was  suflScient,  al- 
though it  did  not  affirmatively  charge  that  de- 

I   fendants  were  occupying  the  road  without  an 
order  of  the  county  court;  that  matter  being 

I   a  defense  to  be  pleaded  by  defendants. 

I      Appeal  frcHn  Circuit  Ooort,  Pike  County; 
i  David  H.  Eby,  Jndge. 

I      Action  by  the  state  of  Missonri,  od  the 
I  relation  of  John  W.  Jninp,  prosecuting  at- 
;  tomey  of  Pike  county,  against  the  Louisiana, 
Bowling  Oreen  &  Ashley  Oravel  Road  Com- 
pany   and    others.    From    a .  Judgment    for 
.  plaintiff,    defendants    appealed    to    the    8u- 
:  preme  Court  and  that  court  (86  S.  W.  170) 
certified  the  case  to  the  Court  of  Appeals 
for  final  determination.    Affirmed. 

i      This  case  was  certified  to  this  court  by 
'•  the  Supreme  Court    It  is  an  injunction  pro- 
!  oeeding  Instituted  by  the  prosecuting  attor- 
'  ney  of  Pike  county  and  the  state  ex  relatione 
to  restrain  the  defendants  from  maintaining 
:  a  public  nuisance;    1.  e.,  collecting  tolls  on  a 
certain  public  road  In  said  county.    The  peti- 
tion  is   as   follows:    "Plaintiff    respectfully 
states  to  the  court  that  the  relator  herein, 
John  W.  Jump,  is  prosecuting  attorney  with- 
in and  for  the  county  of  Pike,  In  the  state 
I  of  Missouri;    that  the   Louisiana,   Bowling 
,  Green  &  Ashley  Gravel  Road  Ompany  is  a 
I  corporation  organized  under   the  provisions 
j  of  article  four  (4)  of  chapter  forty-two  (42) 
I  of  the  Revised  Statutes  of  Missouri  of  1899 
[manifestly  Rev.   St   1889].    That  said  cor- 
poration Is  located  and   has  Its  office  and 
place  of  business  at  the  city  of  Louisiana, 
in  said  county.    That  the  said  Charles  S. 
Broadhead,  Ollle  C.  Bryson,  and  William  J. 
Dougherty  are  directors  of  said  corporation, 
and  the  said  (Charles  S.  Broadhead  is  the 
president  and  chief  executive  officer  thereof, 
and  the  said  Ollle  C.  Brystni  is  the  secretary 
of  the  board  of  directors  of  said  company. 
That  said  Charles  S.  Broadhead  resides  in 
the  city  of  St  Louis  in  said  state,  and  the 
said  Ollle  C.  Bryson  resides  In  and  keeps  his 
office  as  such  secretary  in  said  city  of  Louisi- 
ana, county  of  Pike  aforesaid.    That  on  or 

about  the day  of ,  A.  D.  1862, 

there  was  organised  under  the  inroTlsions  of 
an  act  of  the  Gmeral  Assembly  of  the  state 
of  Missouri,  entitled  'An  act  to  incorporate  the 
Louisiana  and  Middletown  Plank  or  Macad- 
amized Road  (Company/  approved  February 
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27tli,  A.  D.  1S51,  a  coriJoration  by  the  name 
and  style  of  the  'Louisiana  &  Middletown 
Plank  or  Macadamized  Road  Company.' 
That  said  last-named  corporation  built  and 
'Constructed  a  plank  road  from  the  then 
town,  now  dty  of  Louisiana  to  the  then 
town,  now  dty  of  Bowling  Green  and  sub- 
sequently, during  the  year ,  caused  said 

road  to  be  macadamized  and  covered  with 
graTel,  and  thereafter,  during  the  year  1868, 
said  last-named  corporation  built  and  con- 
structed a  macadamized  road  from  said  town 
of  Bowling  Gre^i  to  the  town  of  Ashley  in 
said  county;  the  same  being  an  extension 
and  part  of  the  said  road  so  constructed  from 
Louisiana  to  Bowling  Oreen.  That  said 
roads  were  built  and  constructed  OTer  lands 
of  Mary  M.  McElwee,  •  •  •  and  others. 
[Here  the  location  of  the  said  road  from  Loui- 
siana to  Ashley  Is  particularly  described.] 
That  said  road  was  constructed  in  part  on  the 
roadbed  of  a  public  road  leading  from  said 
town  of  Louisiana  to  Bowling  Green,  and  from 
the  latter  named  place  to  the  town  of  Ashley. 
That  said  corporation  as  required  by  the  said 
act  caused  a  surrey  of  Its  route  as  above 
set  forth  to  be  made,  and  the  same  was  duly 
filed,  and  recorded  in  the  office  of  the  recorder 
of  deeds  of  said  ootmty  of  Pike  on  the  17th 
day  of  August,  A.  D.  1852.  That  under  the 
provisions  of  an  act  of  the  General  Assembly 
or  the  state  of  Missouri,  entitled  'An  act  to 
amend  an  act  entitled  "An  act  to  Incorporate 
the  Louisiana  and  Middletown  Plank  or  Mac- 
adamized Road  Company,'"  approved  Feb- 
ruary 27tb,  1851,  and  to  reduce  into  one  the 
several  acts  amendatory  thereof,  approved 
the  20th  day  of  March,  A.  D.  1872,  the  organi- 
sation of  said  company  as  theretofore  made 
under  the  superintendence  of  the  persons 
named  In  said  act  so  approved  on  the  27th 
day  of  February,  A.  D.  1851,  Is  declared  to 
te  legal  and  valid,  but  the  name  of  said  cor- 
poration in  and  by  said  act  is  changed  to 
that  of  the  Louisiana  &  Middletown  Gravel 
or  Macadamized  Road  Company.  That  un- 
der the  provisions  of  the  said  acts  of  said 
Gmeral  Assembly  the  said  corporation  and 
company  was  authorized  to  use  and  ap- 
propriate the  public  highways  free  of  charge, 
and  said  company  did  so  use  such  roads. 
That  the  existence  of  said  Louisiana  &  Mid- 
dletown Plank  or  Macadamized  Road  Com- 
pany was  limited  to  the  period  of  20  years,  and 
therefore  terminated  on'  the  27th  day  of 
February,  A.  D.  1871,  and.  If  revived  by  the 
said  act  so  approved  on  the  20th  day  of 
March,  A.  D.  1872,  its  life  and  existence  was 
extoaded  and  continued  for  a  period  of  20 
years  thereafter,  and  therefore  terminated 
on  the  20th  day  of  March,  1892.  That  upon 
the  expiration  of  the  charter  rights  of  said 
eontpany  the  said  roadbed  so  laid  out  and 
constructed  reverted  to  and  became  vested  in 
the  public  as  an  easement,  and  thereupon  the 
public  became  entitled  to  use  the  same  di- 
■vested  of  tolls  and  to  travel  over  the  same 
without    hindrance    or    molestation.     That 


thereafter,  to  wit,  on  or  about  the day 

of ,  A.  D.  1803,  the  said  defendants  took 

possession  of  the  said  roadbed  and  the  toll- 
houses which  had  been  erected  along  said 
road,  and  unlawfully  demanded  and  collected 
tolls  from  persons  passing  over  said  road, 
and  ever  since  so  taking  possession  of  said 
road  up  to  the  present  time  have  demanded 
and  collected  and  are  still  demanding  and 
collecting  tolls  of  persons  passing  over  said 
road.  That  the  defendants  have  failed  to 
construct,  keep  up,  and  maintain  said  road 
as  required  by  law,  In  this:  that  that  part 
of  the  road  which  lies  between  the  towns  of 
Louisiana  and  Bowling  Green  passes  over 
and  through  certain  large  streams  of  water, 
among  them  a  certain  creek  called  Nolx 
creek  and  four  other  streams  tributary  there- 
to through  which  streams  large  bodies  of 
water  constantly  flow,  and  that  often  the 
waters  thereof  are  so  deep  and  flow  so  rapid- 
ly as  that  the  said  streams  are  nonfordable 
and  cannot  be  crossed  by  persons  traveling 
on  said  road  with  the  ordinary  teams  and  in 
vehicles  used  by  the  traveling  public  and 
by  persons  residing  In  localities  contiguous 
to  said  road  and  who  are  compelled  almost 
daily  to  drive  over  the  same,  and  that  the 
defendants  have  hitherto  failed  and  neglected 
to  erect,  construct,  and  maintain  bridges  over 
and  across  said  streams  at  the  several  places 
where  said  road  crosses  the  same.  That 
much  of  the  time  during  the  winter  and 
spring  of  each  and  every  year  said  road  be- 
comes Impassable  for  such  teams  and  vehicles 
as  are  used  on  the  same  as  aforesaid  by 
reason  of  the  failure  of  the  defendants  to 
keep  a  sufBclent  quantity  of  gravel  stone 
or  other  like  substance  thereon  so  as  to  form 
a  hard  solid  bed,  and  that  said  road  is  even 
worse  for  travel  than  an  ordinary  country 
road  commonly  called  a  dirt  road.  Plaintiff 
further  states  that  by  the  aforesaid  unlawful 
acts  on  the  part  of  said  defendants  In  so  de- 
manding and  collecting  said  tolls  and  the 
other  matters  and  things  herein  complained 
of,  large  numbers  of  the  citizens  of  the  state 
of  Missouri  and  especially  of  said  county  of 
Pike  sustain  great  damage  for  which  they 
cannot  be  compensated  in  or  by  action  for 
damages,  and  if  any  such  remedy  exist  it 
would  require  a  multiplicity  of  suits  to  pro- 
tect and  enforce  the  rights  of  said  citizens; 
and  that  said  citizens  have  for  the  injury 
and  loss  thus  sustained  no  adequate  remedy 
except  by  injunction  prosecution  in  the  nam« 
of  the  state  as  hereinbefore  set  forth.  Plain- 
tlfr  therefore  prays  the  court  to  enjoin  and 
restrain  the  said  defendants  from  collecting 
toils  on  said  road  and  from  In  any  way 
Interfering  with  the  use  of  said  road  by  the 
public,  and  for  such  other  and  further  orders 
as  to  the  court  may  seem  Just  and  proper." 
The  answer  contained  a  general  denial, 
and  affirmatively  alleged  that,  after  the  ex- 
piration of  the  charter  of  the  old  gravel 
road  companies,  the  county  court  of  Pike 
county,  by  order  of  record,  granted  a  fran- 
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cblse  to  the  defendant,  J.  O.  Broadhead,  and 
bis  associates,  whtn  organized  as  a  corpora- 
tion, to  buUd,  maintain,  and  operate  an 
electric  railroad  on  tbe  riglit  of  way  of  said 
Louisiana  &  Mlddletown  Oravel  or  Macadam- 
ized Road  Ck>mpany,  and  that  it  was  provided 
by  said  order  of  the  county  court  that  the 
rights  and  privileges  conferred  therein  should 
in  all  respects  be  used  and  operated  in  such 
a  manner  as  to  obstruct  or  Interfere  as  little 
as  possible  with  the  use  of  said  gravel  road 
mentioned  In  plaintiff's  petition,  and  subject 
to  all  the  rights  and  Interests  of  the  persons 
or  corporation  which  at  that  time  or  there- 
after might  own  and  operate  said  grave]  or 
macadamized  road;  that  such  order  of  the 
county  court  created  an  estoppel  as  against 
the  county  and  against  the  plaintiff  In  the 
present  suit,  and  that  therefore  the  plaintlfl 
ought  not  to  be  permitted  to  maintain  this 
action.  And  further,  that  tbe  defendants 
have  expended  large  sums  of  money  in  good 
faith  in  repairing  and  keeping  up  said  road 
with  the  knowledge  and  acquiescence  of  said 
court  and  the  public  in  general,  and  that 
therefore  an  estoppel  arises  against  the  plain- 
tiff in  this  proceeding  which  should  preclude 
their  recovery. 

To  sustain  tbe  issues  on  tbe  part  of  the 
plaintiff,  there  was  read  in  evidence,  first,  an 
act  of  the  Legislature  incorporating  the 
Louisiana  &  Mlddletown  Plank  and  Macad- 
amized Road  Company,  approved  February 
27,  1851  (Laws  Mo.  1850-51,  p.  403),  and 
second,  an  act  of  the  Legislature  reincor- 
porating the  above-named  company  and  en- 
titled, "An  act  to  amend  an  act  entitled 
'An  act  to  incorporate  tbe  Louisiana  and  Mld- 
dletown Plank  and  Macadamized  Road  Com- 
pany,' "  approved  February  27,  1851,  and  to 
reduce  into  one  tbe  several  acts  amendatory 
thereof,  approved  March  20,  1872.  Laws  Mo. 
1871-72,  p.  227.  By  the  last-named  act,  the 
organization  of  such  company  as  theretofore 
bad  under  the  original  act  is  declared  to  be 
legal  and  valid,  and  the  name  of  said  com- 
pany is  changed  to  that  of  tbe  Louisiana  & 
Mlddletown  Gravel  or  Macadamized  Road 
Company.  Judge  Thomas  J.  0.  Fagg  testified 
that  he  bad  lived  in  Pike  county,  Mo.,  for 
over  60  years;  that  the  gravel  or  macadam- 
ized road  from  the  town  of  Louisiana 
through  Bowling  Oreen  to  Ashley  In  Pike 
county  was  built  by  tlie  Louisiana  &  Mld- 
dletown Plank  or  Macadamized  Road  Com- 
pany between  tbe  years  1852  and  1860,  1.  e., 
that  portion  of  tbe  road  flx>m  Louisiana  to 
Bowling  Green  was  then  built,  and  later 
the  portion  olf  said  road  from  Bowling 
Green  to  Ashley  was  constructed,  between 
tbe  years  1860  and  1870.  It  was  at  first  a 
plank  road;  afterwards  stone  and  gravel,  and 
tills  is  tbe  only  plank  or  gravel  or  stone 
road  built  from  Louisiana  to  Bowling  Green 
and  Ashley  In  said  county.  Gov.  Robert  A. 
Campbell  testified  that  he  was  familiar  with 
the  affairs  of  Pike  county  from  1851  up 
to  the  present  time,  and  that  tbe  plank  road 


from  Louisiana  to  Bowling  Oreen  was  con- 
structed by  said  original  company  in  1852 
or  1853.  It  was  at  first  a  plank  road  to 
tbe  foot  of  the  hill  atM>ut  one  mile  from 
Bowling  Oreen;  the  remainder  being  stone 
and  gravel.  This  plank  and  stone  and  gravel 
road  occupied  the  old  dirt  road  between 
Louisiana  and  Bowling  Green.  The  road 
was  extended  to  Ashley  about  1870,  and  was 
constructed  of  stone  and  gravel.  After  a 
few  years,  stone  and  gravel  were  substituted 
for  the  plank  on  tbe  original  road.  The 
portion  between  Bowling  Green  and  Ashley 
passed  over  and  was  located  In  part  on  tbe 
prior  public  road.  Tbe  road  is  tbe  same  that 
was  built  and  operated  by  the  old  company, 
and  tolls  were  collected  on  the  old  road. 
The  records,  profiles,  and  maps  in  the  office- 
of  tbe  recorder  of  deeds  *of  Pike  county 
showing  the  location  and  distances,  etc.,  per- 
taining to  the  road,  were  Introduced;  also- 
tbe  records  and  proceedings  of  said  coimty 
court  showing  the  condemnation  of  lands  for 
the  right  of  way  for  said  road.  It  was 
shown  that  tollgates  and  tollhouses  were 
erected  on  said  road,  and  that  tolls  were 
collected  therefrom  by  both  of  said  companies. 
There  was  also  read  in  evidence  on  tbe 
part  of  plaintiff,  an  act  of  the  Legislature, 
approved  March  12,  1859,  entitled  "An  act 
In  regard  to  road  companies  in  the  county  of 
Pike,"  (Laws  Mo.  1858-59,  p.  395),  which 
said  act  of  tbe  Legislature  authorized  a 
proceeding  against  such  companies  for  cer- 
tain delinquencies  therein  mentioned.  It  was 
shown  that  by  virtue  thereof  the  rights, 
franchises,  and  property  of  tbe  then  exist- 
ing company  were  sold  under  a  Judgment 
of  the  circuit  court  authorized  by  such  act 
of  1859,  and,  by  competent  mesne  convey- 
ance, all  of  its  rights,  property,  and  fran- 
chises passed  to  the  Commercial  Bank  of 
Louisiana  and  John  M.  True,  and  that  such 
bank  and  True  entered  into  iKtssession  of 
and  controlled  said  road  and  collected  tolls 
thereon  for  several  years  thereafter.  It  was 
shown  that  the  present  defendants  took 
possession  of  said  road  about  the  year  1893, 
and  continued  to  collect  tolls  thereon  up 
to  tbe  time  of  the  institution  of  this  pro- 
ceeding. Senator  David  A.  Ball  gave  testi- 
mony to  the  effect  that  the  road  over  which 
tbe  defendants  were  collecting  such  toll  Is 
tbe  same  and  identical  road  as  that  main- 
tained by  the  prior  companies  under  their 
cliarter.  There  was  also  some  evidence  in- 
troduced on  the  part  of  plaintiff  tending  to 
show  that  the  road  had  been  permitted 
to  continue  in  bad  repair  imder  the  present 
management 

At  tbe  conclusion  of  the  testimony  on  be- 
half of  the  plaintiff,  defendant  requested  the 
court  to  instruct  that,  under  tbe  law  and 
tbe  evidence,  the  finding  should  be  for  tbe 
defendants.  This  the  court  declined  to  do. 
At  the  inception  of  the  trial,  defendant  also 
entered  a  general  objection  to  the  introduc- 
tion of  any  evidence  under  tbe  petition,  on. 
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the  ground  that  the  petition  failed  to  state 
facts  sufficient  to  constltnte  a  cause  of  action. 
On  the  part  of  defendants  It  was  shown 
that  on  February  21,  1893,  the  Commercial 
Bank  and  John  M.  True  conveyed,  by  com- 
petent deed,  to  James  O.  Broadhead,  Wm. 
J.  Dougherty,  and  O.  C.  Bryson,  in  considera- 
tion of  $8,000,  the  "roadbed,  right  of  way, 
tollhouses  and  toUgates  owned  and  possessed 
by  the  said  parties  of  the  first  part,  and 
used  by  them  in  connection  with  the  occu- 
pation and  use  of  said  road  as  the  same 
is  now  constructed  and  operated  from  the 
dty  of  Louisiana  to  the  town  of  Ashley 
through  the  town  of  Bowling  Oreen  In  the 
county  of  Pike,  together  with  all  franchises, 
rights,  and  privileges  belonging  in  any  wise 
and  appertaining  to  said  road";  that  on 
March  6,  1893,  the  county  court  of  Pike 
county,  by  order  of  record,  granted  to  said 
Broadhead,  Dougherty,  and  Bryson,  as  fol- 
lows: "It  is  hereby  ordered  and  adjudged 
that  the  following  rights  and  privileges  and 
franchises  be  and  the  same  are  hereby  grant- 
ed to  them  and  to  their  associates  when 
oiganlzed  as  a  corporation  to  construct,  use, 
and  opcTRte  within  the  limits  of  the  right 
of  way  as  now  owned  or  as  the  same 
may  at  any  time  hereafter  be  extended  by 
the  Louisiana  &  MIddletown  Gravel  or 
Macadamized  Road  Company,  a  line  of  rail- 
way upon  which  cars  may  be  mn  and  pro- 
pelled by  electricity  or  other  motive  power 
as  they  may  select,  provided  that  the  same 
shall  be  in  all  respects  so  constructed  and 
operated  as  to  obstruct  and  Interfere  as 
little  as  possible  with  the  use  of  the  present 
road  as  now  constructed,  and  subject  to 
the  rights  and  interests  of  the  person  or 
corporation  who  now  or  hereafter  may  own 
and  operate  said  gravel  or  macadamlaed 
road."  It  was  then  shown  that  the  present 
defendant,  the  Louisiana,  Bowling  Green  & 
Ashley  Gravel  Road  Company,  was  Incor- 
porated April  21,  1893,  for  the  purpose  of 
constmcting  and  operating  a  gravel  road 
along  the  line  of  the  old  gravel  road  be- 
tween the  city  of  Louisiana  and  Ashley 
by  way  of  Bowling  Green  In  Pike  county. 
The  Incorporators  and  stockholders  of  the 
last-named  company  are  as  follows:  James 
O.  Broadhead,  89  shares;  O.  C.  Biyson,  4 
■bares:  Wm.  J.  Dougherty,  4  shares;  Charles 
8.  Broadhead,  1  share;  David  A.  Ball,  1 
•bare,  and  Thomas  J.  0.  Fagg,  1  share. 
And  It  was  further  shown  that  James  O. 
Broadhead,  Wm.  J.  Dougherty,  and  O.  G. 
Bryson,  on  June  1,  1893,  conveyed  the  road 
in  question  to  this  new  corporation,  the 
Louisiana,  Bowling  Oreen  &  Ashley  Gravel 
Road  Company,  one  of  the  defendants  herein; 
that  since  said  defendants  have  taken  charge 
of  said  road,  they  tiave  expended  some 
means  thereon  and  placed  the  same  in  good 
repair,  constructed  bridges,  etc.,  and  col- 
lected tolls  until  a  short  time  prior  to  the 
trial  ef  this  cause,   when  they   ceased   so 


to    do,  by    consent    of    parties,   until    the 
present  proceeding  should  be  determined. 

The  circuit  court  found  the  Issues  arising 
by  virtue  of  the  alleged  failure  of  the  defend- 
ant company  to  keep  the  road  In  repair,  in 
favor  of  defendants,  and  also  adjudged  that 
nothing  contained  in  the  Judgment  should  be 
construed  to  interfere  with  the  rights  of  the 
defendants  to  maintain,  construct,  and  oper- 
ate the  electric  or  other  railroad  as  mention- 
ed in  the  order  of  the  county  court  in  evi- 
dence upon  the  gravel  road.  On  the  other 
matters,  the  finding  was  for  the  plaintiff. 
The  Judgment  recited  the  organization  of  the 
original  company,  the  location  and  construc- 
tion of  the  road,  and  the  consolidated  act  of 
1872,  holding  that  the  charter  granted  to 
the  original  company  and  confirmed  to  the 
company  by  the  consolidating  act  of  1872 
expired  on  March  20,  1892,  and  that,  upon 
its  said  expiration,  the  said  road  and  all 
of  the  charter  rights  and  franchises  of  the 
said  company  reverted  to  and  became  vested 
Id  the  public,  divested  of  the  burden  of  tolls 
and  all  control  and  interference  of  said  com- 
pany; that  after  the  expiration  of  said  char- 
ter, and  after  said  road  and  rights  and 
franchises  therein  became  vested  in  the  pub- 
lic, the  defendants  herein  entered  upon  and 
took  possession  of  the  same  and  continued 
to  receive  and  collect  tolls  until  August, 
1882;  and  therefore  adjudged  the  said  col- 
lection of  tolls  by  the  defendant  on  the 
road  so  disburthened  therefrom  was  wrong- 
ful, and  perpetually  enjoined  the  defendants 
from  further  collection  thereof.  Defendant 
perfected  Its  appeal  from  said  Judgment  to 
the  Supreme  Court.  That  court  held  that 
It  had  no  Jurisdiction  of  the  cause,  and 
therefore  certified  the  same  to  this  court  for 
final  determination. 

Section  1234,  art  5,  c.  12,  Rev.  St.  1899, 
dealing  with  such  road  companies,  provides 
that  'It  shall  be  the  duty  *  *  *  at  all 
times  to  maintain  a  smooth  and  permanent 
road,  so  as  to  form  a  hard  and  even  surface, 
and  maintain  and  keep  in  good  repair  all 
necessary  bridges,  culverts,  ditches  and 
dykes,  and  upon  failure  to  do  so,  neither 
they  nor  their  agents  shall  charge  or  exact 
any  toll  from  any  person  or  persons  travel- 
ling over  or  on  such  road."  It  seems  that 
the  allegations  pertaining  to  the  defendant's 
failure  to  maintain  the  road  were  predicated 
upon  this  section  of  the  statute.  This  ap- 
pears from,  the  derelictions  in  this  behalf 
therein  complained  of,  as  they  are  failure  and 
"neglect  to  erect,  construct,  and  maintain 
bridges  over  and  across  said  streams  at  the 
several  places  where  said  road  crosses  the 
same;"  also  "failure  of  the  defendants  to 
keep  a  sufficient  quantity  of  gravel,  stone, 
or  other  like  substance  thereon  so  as  to 
form  a  hard,  solid,  roadbed."  It  does  not 
sufficiently  appear  from  the  allegation  that, 
the  pleader  intended  to  bring  the  case  within 
the  first  clause  of  section  1236  of  the  same 
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article,  wbich  anthorlzes  a  gno  warranto 
proceeding  to  forfeit  the  corporate  powers 
and  pririieges  of  the  company  when  the  road 
Is  "suffered  to  be  ont  of  repair  so  as  to  be 
Impassable  for  the  space  of  two  months," 
for  the  reason  tliat  no  aiiegation  is  contained 
therein  that  the  road  ttas  been  suffered  to  be 
out  of  repair  so  as  to  be  Impassable  for  the 
space  of  two  months.  Nor  does  it  sufficiently 
appear  from  the  allegation  that  the  pleader 
intended  to  predicate  the  allegation  on  the 
second  and  last  clajise  of  that  section,  which 
provides  that  "If  such  company  shall  suffer 
the  road  to  be  out  of  repair  for  an  unreason- 
able time,"  they  shall  have  no  right  to  col- 
lect tolls,  etc.,  for  the  reason  that  no  allega- 
tion is  found  therein  to  the  effect  that  the 
road  was  suffered  to  be  out  of  repair,  to  the 
Injury,  hindrance,  or  delay  of  trar^era  for 
an  unreasonable  time,  nor  is  the  allegation 
equivalent  thereto.  In  other  words,  none  of 
the  earmarks  of  this  section  are  found  in 
the  pleading,  whereas  the  pleading  does  pred- 
icate upon  the  failure  to  "maintain  bridges" 
and  "bard,  solid  bed,"  which  are  especially 
mentioned  in  section  1234,  supra,  as  obliga- 
tions resting  upon  the  company,  for  default 
of  which  the  right  to  collect  tolls  is  forfeited. 
Be  this  as  it  may,  however,  the  circuit  court 
found  the  issue  on  this  branch  of  the  case 
for  the  defendants,  and  it  does  not  appear 
here  for  review,  as  plaintiff  acquiesced  in 
such  finding  by  failing  to  appeal  therefrom. 
Inasmuch  as  this  proceeding  is  by  injunction, 
however,  the  question  is  noticed  here  solely 
in  order  to  determine  for  ourselves  whether 
or  not  that  portion  of  the  pleadings  predica- 
ted the  cause  upon  section  1236,  supra,  which 
authorizes  a  quo  warranto  to  Involie  its 
provisions,  and  thus  possibly  throw  some 
ray  of  light  upon  the  proper  form  of  proce- 
dure pertaining  to  the  whole  case.  In  view 
of  this  finding  by  the  trial  court,  there  re- 
mains toe  our  consideration  only  so  much 
of  the  case  as  exists  without  this  feature. 
The  views  of  the  court  on  the  principles  of 
law  applicable  to  the  facts  stated  will  be  ex- 
pressed in  the  opinion. 

Pearson  &  Pearson  and  Ball  &  Sparrow, 
for  appellants.  E.  W.  Major  and  3.  D.  Hos- 
tetter,  for  respondent 

NOBTONI,  J.  (after  stating  the  facts).  1. 
As  said  before,  this  case  was  appealed  from 
the  circuit  to  the  Supreme  Court  That 
court  upon  an  examination  of  the  record, 
found  itself  to  be  without  Jurisdiction  to 
proceed,  and  therefore  certified  the  same  to 
this  court  for  determination.  In  doing  so, 
one  of  the  learned  judges  of  that  court  ex- 
pressed certain  views  on  the  case  in  the  form 
of  a  written  opinion,  which  was  concurred  in 
by  one  of  his  learned  associates ;  the  remain- 
ing two  members  of  the  division,  however, 
'declining  to  concur  in  the  views  therein  ex- 
pressed, and  concurred  only  in  so  far  as  it 
was  necessary  to  bold  that  the  court  had  no 


Jurisdiction  of  the  cause  and  to  make  an 
order  transferring  the  same  to  this  court 
That  opinion,  as  reported.  Is  to  be  found  in 
State  ex  rel.  John  W.  Jump,  eta,  v.  Louisiana^ 
Bowling  Green  t  Ashley  Oravel  Road  Com- 
pany, 187  Mo.  439,  86  S.  W.  170,  and  therein 
the  learned  judge  advanced  the  views  that 
the  issues  tendered  by  the  plaintiff  in  this 
case  were:  "First,  that  the  charter  of  the 
original  company  had  expired;  and  second, 
that  the  defendant  company  had  failed  to 
keep  the  road  in  repair.  The  first  issue  could 
only  be  determined  in  a  qua  warranto  pro- 
ceeding. The  second  issue  was  evidently 
based  upon  section  1236  of  article  5,  c.  12, 
Rev.  St  1899,  which  provides  that  if  any 
gravel  road  company  shall  suffer  the  road  to 
be  oat  of  r^air,  so  as  to  t>e  impassable  for 
the  space  of  two  months,  such  company  own- 
ing such  road  shall  be  liable  to  forfeit  its 
corporate  powers  or  privileges,  and  such  for- 
feiture may  be  enforced  by  information  in 
the  nature  of  quo  warranto  at  the  relation 
of  any  person  desiring  to  prosecute  the  same ; 
and  If  said  company  shall  suffer  said  road  to 
be  out  of  repair,  to  the  injury,  hindrance,  or 
delay  of  travelers,  for  an  unreasonable  time,, 
they  shall  have  no  right  to  collect  tolls  there- 
on until  the  same  is  again  repaired.  Thus 
a  common-law  quo  warranto  is  the  pr<^>er 
remedy  to  determine  the  first  issue,  and  a 
statutory  quo  warranto  is  the  proper  remedy 
to  determine  the  second  issue  tendered  by 
the  petition  in  this  case." 

It  Is  a  cause  of  much  regret  among  the 
members  of  this  court  that  we  are  unable  to 
accept  those  views  and  to  bold,  inasmuch  as 
the  very  great  respect  we  entertain  for  the 
learned  Judge  who  so  held  renders  it  not  only 
a  painful,  but  a  difficult  task  as  well,  to  an- 
nounce views  not  wholly  concurrent  there- 
with. In  the  proper  and  conscientious  exer- 
cise of  the  constitutional  office  of  the  court, 
it  is  Incumbent  and  Imperative  on  us,  bow- 
ever,  to  adjudicate  such  matters  as  are  sub- 
mitted for  investigation,  ascertainment  and 
decision  and  to  which  the  Jurisdiction  of  tbe 
court  attaches,  in  accordance  with  the  law 
on  the  subject  as  it  reveals  itself  to  our 
senses  on  careful,  candid,  and  conscientions 
research  and  reflection,  restrained  only  by  tbe 
constitutional  mandate  to  l>e  found  in  section 
6,  art.  6,  of  the  amendment  to  the  Constita- 
tion  of  Missouri,  adopted  November,  1884, 
which  provides  that  "the  last  previous  rulings 
of  the  Supreme  Court  on  any  question  of  law 
or  equity  shall  in  all  cases  be  controlling  au- 
thority in  such  courts  of  appeals."  Under 
this  constitutional  provision,  had  the  views 
expressed  in  the  opinion  referred  to  been 
concurred  in  by  a  majority  of  the  meml)erB 
of  that  court  in  a  case  properly  within  its 
Jurisdiction,  or  rather,  in  a  case  In  which  the 
court  assumed  to  proceed  as  having  Jurisdic- 
tion, then  its  binding  force  and  effect  should 
not  and  would  not  be  questioned  here,  as  we 
would  be  precluded  thereby  from  adjudica- 
ting contrary  thereto.    But  as  the  case  now 
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Etands,  we  are  confronted  witb  those  views 
not  having  tbe  force  and  effect  of  a  decision 
of  that  coort.  The  Jurisdiction  of  that  court 
attaches  in  so  far  only  as  It  was  necessary 
to  make  an  order  transferring  the  case  to 
this  court,  and  no  farther.  Section  1G57, 
Rev.  8t  1899. 

The  legal  phase  of  tbe  situation  presents 
no  difficulty.  It  is  obvious  that  it  Is  the 
duty  of  this  court  to  determine  tbe  case  at 
bar  on  the  principles  of  law  as  In  due  dili- 
gence and  good  conscience  we  ascertain  them 
to  be,  and  when  those  principles  or  any 
phases  of  them  are  adjudicated  by  the  con- 
gtltntional  Supreme  Court  of  Missouri ;  1.  e., 
concurred  in  by  a  majority  of  the  Judges,  to 
obediently  follow  the  last  previous  ruling 
ot  such  coort.  But  the  situation  is  not  free 
from  embarrassment  We,  here,  earnestly 
endeavortng  to  discharge  the  constitutional 
foDctions  of  the  court  and  stunmoning  our 
best  efforts  and  conscience  to  a  faithful  dis- 
charge of  that  duty,  are  called  upon  now  to 
either  follow  this  extrajudicial  utterance 
of  two  of  tbe  learned  Judges  of  the  superior 
oonrt  of  the  state  or  disagree  therewith  and 
decline  so  to  do.  To  follow  It  might  be  op- 
posed to  our  conscientious  convictions  on  the 
BDbJect,  and,  it  not  having  authority  under 
the  Constitntion  of  a  decision  of  the  Supreme 
Court,  our  dnty  would  point  clearly  the  way 
to  decide  tbe  questions  Involved  upon  our 
mderstanding  of  the  law.  On  the  other  hand, 
to  disagree  with  those  views  expressed  and 
decline  to  follow  them  might  be  interpreted 
as  a  lack  of  proper  respect  on  our  part,  as  well 
as  a  departure  from  what  may  seem  proper 
decorum  or  Judicial  propriety.  This,  how- 
erer,  we  desire  here  and  now  to  disaffirm  and 
to  gay  that,  with  entire  respect  for  the  great 
learning  and  ability  of  the  learned  Judge  who 
expressed  the  views  mentioned,  as  well  as  his 
learned  associate  who  concurred  therein,  and 
with  the  very  fullest  measure  of  esteem  for 
oar  Judicial  superiors,  we  are  unable  to  ac- 
cept the  views  in  toto  as  advanced,  and  shall 
proceed  to  dispose  of  tbe  case  under  consider^ 
ation  in  accordance  with  our  conception  of 
jQdlcial  dnty. 

2.  Tbe  case  of  State  ex  rel.  v.  Hannibal 
k  Balls  Gravel  Boad  Company,  138  Mo.  832, 
38  8.  W.  910,  36  U  R.  A.  457,  Is  the  last 
previous  expression  of  our  Supreme  Court 
on  the  question  here  Involved.  That  case 
was  practically  on  all  fours  with  this.  In 
many  respects  It  was  identical.  The  history 
of  the  controversy  was  that  the  proceeding 
was  first  Instituted  by  quo  warranto  In  the 
name  of  the  state  on  the  relation  of  the  pros- 
ecuting attorney  of  Ralls  county  to  forfeit 
the  charter  of  said  defendant  and  especially 
oust  It  of  the  franchises  of  collecting  tolls 
on  the  old  road.  That  case  was  tried  in  the 
drcoit  court,  which  held  that  the  defendant 
had  no  right  to  collect  tolls  on  said  old  road, 
but  that  injunction,  and  not  quo  warranto, 
was  the  proper  remedy.  The  plaintiff  in  that 
case  appealed  to  this  court,  which  affirmed 


tbe  Judgment  of  the  lower  court  37  Mo. 
App.  505.  Thereupon  an  injunction  suit,  such 
as  the  present  was  instituted,  praying  that 
the  defendant  be  restrained  from  collecting 
tolls  on  the  old  roadbed.  Tbe  finding  and 
decree  were  in  favor  of  tbe  plaintiff,  and  tbe 
defendant  was  enjoined  as  prayed.  The  case 
reached  the  Supreme  Court  where  it  was 
determined  by  the  court  on  the  merits.  The 
very  able  opinion  of  the  court  was  prepared 
by  Judge  Oantt  It  Is  true,  the  question  as 
to  whether  injunction  or  quo  warranto  was 
the  proper  remedy  was  not  discussed  In  the 
Supreme  Court,  as  appears  from  the  briefs 
and  opinion.  It  appears,  however,  from  the 
fact  that  the  court  entertained  Jurisdiction 
and  proceeded  to  administer  the  relief  pray- 
ed for,  that  tbe  court  treated  the  matter 
as  having  been  presented  In  tbe  proper  form. 
It  seems,  therefore,  that  the  question  of  form 
of  procedure  is  settled.  The  force  and  effect 
of  such  action  by  that  court  in  entertaining 
Jurisdiction  and  administering  relief  sought 
In  a  cause  was  considered  by  the  court  in 
banc,  and  it  was  adjudged  that  "this  en- 
tertainment of  such  cause  for  such  a  pre- 
scribed purpose  was  nothing  less  than  a  tacit 
avowal  of  the  right  and  propriety  of  doing  so, 
since  otherwise  tbe  writ  would  Indubitably 
have  been  quashed."  State  ex  reL  v.  Flem- 
ming,  147  Mo.  12,  44  S.  W.  760.  We  must 
therefore  hold  that  tbe  case  of  State  ex  rel. 
V.  Gravel  Road  Company,  supra.  Is  an  au- 
thoritative adjudication  on  tbe  question  In- 
volved ;  that  the  case  Is  a  precedent  In  point, 
and  that  It  Is  a  dnty  Imposed  upon  this  court 
by  the  Constitution  of  the  state  to  be  govern- 
ed and  controlled  thereby  in  administering 
the  principles  of  law  applicable  to  tbe  case 
at  bar. 

But  It  Is  said  that  both  the  Supreme  Court, 
in  State  ex  rel.  v.  Gravel  Road  Company, 
supra,  and  this  court  In  the  same  case,  37 
Mo.  App.  605,  were  In  error;  tbe  Supreme 
Court  In  entertaining  the  Injunction  proceed- 
ing, and  this  court  In  denying  tbe  writ  of 
quo  warranto,  and  that.  In  this  case,  tbe 
common-law  quo  warranto  and  not  Injunction 
is  tbe  proper  proceeding  on  tbe  first  issue 
asserted  to  have  been  tendered  by  the  peti- 
tion. It  is  true,  as  said  by  Judge  Marshall, 
that  quo  warranto  is  the  proper  legal  pro- 
ceeding to  determine  the  rights  to  an  office 
or  franchises  or  to  oust  defendant  therefrom 
If  his  title  is  found  to  be  defective.  23  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  596.  And  it  Is 
the  law  that  a  corporation  may  be  ousted 
by  quo  warranto  from  the  enjoyment  and 
exercise  of  powers  not  conferred  by  law,  but 
unlawfully  assumed  by  it  and  this  may  be 
done  without  affecting  tbe  corporation  in 
regard  to  its  proper  franchises.  But  where 
the  unlawful  acts  of  a  corporation  are 
grounds  for  forfeiture.  It  is  proper  to  oust 
the  corporation  of  all  of  its  franchises  by 
quo  warranto.  23  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  640;  State  ex  rel.  v.  Equitable  Loan, 
etc.,  Co..  142  Mo.  841,  41  S.  W.  916.     It  U 


Digitized  by 


Google 


160 


92  SOUTHWESTERN  REPORTER. 


(Mc 


likewise  tme,  and,  nnder  the  adjudications 
In  tbis  state,  as  well  as  generally,  tbe  rtile 
Is  well  settled  to  the  effect  that  If  quo  war- 
ranto be  prayed  to  oust  a  corporation  on  the 
grounds  that  It  Is  not  a  corporation  or  has  no 
legal  existence  as  such,  it  must  be  prayed 
against  those  persons  who  are  assuming  to 
act  as  such  corporation,  and  not  against  the 
corporation  Itself,  for  the  very  good  reason 
that  If  the  proceeding  be  against  tbe  corpora- 
tion as  such,  then  the  act  of  proceeding 
against  it  as  a  corporate  entity  Is  an  act  of 
affirmance  on  the  part  of  tbe  relator  that  it 
Is  a  corporation  in  fact,  when,  by  the  plead- 
ings, be  asserts  and  alleges  that  It  Is  not 
such.  Tbe  two  positions  are  thus  seen  to  be 
inconsistent;  therefore  the  rule  that  when 
tbe  proceeding  is  to  dissolve  an  Institution 
operating  as  a  corx)oration,  for  tbe  reason 
It  is  not  such,  the  parties  themselves  who 
thus  usurp  tbe  powers  are  to  bemade  defendants, 
for  by  making  the  particular  persons  defend- 
ants It  is  an  act  in  disaffirmance  of  tbe  cor- 
poration. But  this  rule  does  not  obtain  In  a 
case  where  tbe  corporation,  as  such,  has  a 
legitimate  existence  and  the  quo  warranto  is 
not  to  divest  it  of  its  charter  on  the  ground 
tbat  It  is  not  a  corporation,  but  seeks  a  Judg- 
ment on  the  grounds  that  it  is  exercising 
powers  and  liberties  which  are  not  included 
in  its  charter;  or.  In  other  words,  when  it 
Is  not  affirmed  to  be  a  usurper  of  corporate 
IMwers  In  tbe  first  Instance,  but  it  has  such 
'Corporate  existence  and  has  usurped  powers 
and  liberties  which  it  has  not,  by  virtue  of 
Its  otherwise  l^ltimate  existence  and  opera- 
tion.^ In  such  case  the  complaint  is  against 
a  live  and  going  entity  on  tbe  grounds  of  as- 
sumption of  powers  and  liberties  not  war- 
ranted by  Its  charter,  and  tbe  writ  should 
be  directed,  not  against  the  persons,  but 
should  go  against  the  entity  Itself  in  order 
to  reach  the  root  of  the  evil,  for  It  Is  the 
corporation,  and  not  the  Individuals,  tbat  is 
complained  against  State  ex  rel.  v.  Flem- 
ing, 147  Mo.  9,  44  S.  W.  758;  State  ex  rel.  T. 
Gravel  Road  Co.,  87  Mo.  App.  505;  People  v. 
City  of  Spring  Valley,  129  111.  169,  21  N.  E. 
S4S;  People  v.  Rensselaer,  etc.,  Ry.  C!o.,  15 
Wend.  (N.  Y.)  113,  30  Am.  Dec.  33;  State  v. 
McReynolds,  61  Mo.  202;  2  Spelling,  Extra. 
Relief,  {8  ISll,  1812,  1843,  1844,  1852;  23 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  623. 

It  seems,  therefore,  that  if  tbe  respondent 
had  desired  merely  to  oust  tbe  existing  cor- 
poration from  exercising  the  particular  fran- 
chises of  the  old  corporation,  which  were 
being  unlawfully  assumed  by  tbe  new  com- 
pany In  collecting  tolls  upon  tbe  road,  that 
quo  warranto  would  lie  for  tbat  purpose. 
Authorities  supra.  Tbe  right  to  erect  gates 
and  collect  tolls  upon  roads,  bridges,  canals, 
channels,  and  other  highways,  is  a  franchise, 
triable  by  quo  warranto,  well  recognized  by 
tbe  authorities.  23  Amer.  &  Eng.  Ency.  Law 
(2d  Ed.)  643,  and  numerous  cases  cited  there- 
in. Inasmuch,  however,  as  this  proceeding, 
when  directed  against  a  corporation,  can  only 


operate  upon  corporate  franchises,  quo  war- 
ranto will  not  lie  in  the  absence  of  a  statute 
merely  to  test  the  legality  of  tbe  acts  of  ttie 
corporation,  not  amounting  to  the  usurpation, 
of  franchises,  such  as  the  legality  of  Its  title 
to  or  possession  of  property.  23  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  641;  State  ex  rel. 
v.  Railroad,  50  Ohio  St  239,  33  N.  E.  1051 : 
State  ex  rel.  v.  Hannibal,  etc..  Road  Co.,  37 
Mo.  App.  504.  And  it  seems  tbat  it  was  upon 
this  theory  the  opinion  in  the  case  supra. 
State  ex  rel.  v.  Hannibal,  etc..  Road  Co.,  37 
Mo.  App.  604,  is  based.  The  court  held  that. 
Inasmuch  as  the  record  disclosed  tbat  the  de- 
fendant therein  was  shown  to  be  a  duly  organ- 
ized and  existing  corporation,  with  the  power 
to  own  or  construct  a  gravel  road  along  a 
designated  line,  to  erect  toll  gates  thereon, 
and  demand  and  exact  a  reasonable  toll 
from  tbe  persons  traveling  over  such  road, 
and  that  it  was  further  shown  to  be  in  actual 
possession  of  such  a  road  along  such  desig- 
nated line,  that  this  was  the  end  of  the  in- 
quiry in  quo  warranto,  emphasizing  the  doc- 
trine that  in  such  proceeding  tbe  nature  and 
character  of  tbe  defendant's  title  to  tbe  road 
could  not  be  Inquired  into  and  its  charter 
forfeited  because  It  bad  acquired  no  title  to 
the  road,  which  evidently  was  viewed  by  the 
court  as  tbe  real  question  sought  to  be  pre- 
sented for  decision,  and,  as  such  question  call- 
ed for  an  adjudication  as  to  whether  or  not 
the  road  and  franchises  in  question  passed  to 
the  defendant  by  a  certain  conveyance,  the 
court  answered:  "Property  rights  cannot  be 
Interfered  with  or  determined  in  such  pro- 
ceeding"—citing  Morawetz,  Corp.  {  1033; 
Boone,  Corp.  (  167;  State  ex  rel.  v.  Hannibal, 
etc..  Road  Co.,  37  Mo.  Anp.  804. 

Tbe  proposition  of  law  there  asserted  la 
correct  beyond  question,  as  evidenced  by  the 
authorities  supra.  It  Is  evident  from  the  de- 
cision in  that  case,  however,  tbat  the  court 
overlooked  tbe  fact  that  even  though  the 
new  company,  incorporated  after  the  old  com- 
pany had  passed  out  of  existence,  by  virtue  of 
its  charter  expiration,  was  chartered  under 
tbe  general  law  to  construct  and  own  a  gravel 
road  along  the  designated  road  which  was 
that  of  tbe  old  road,  then  vested  in  tbe  public 
because  of  tbe  demise  of  tbe  old  company  by 
limitation  of  its  charter,  and  even  though 
such  new  company  was  authorized  by  its 
charter  to  exact  tolls  for  the  use  of  the  road, 
tbat  this  charter  could  not  and  did  not  confer 
upon  It  the  franchise  to  occupy  said  old  road 
and  exact  tolls  thereon  until  it  had  taken  one 
additional  step,  and  that  Is,  procured  tbe 
consent  of  the  county  court  to  such  occupancy 
under  the  statute — then  section  8.55,  Rev.  St 
1879,  and  section  2607,  Rev.  St  1880,  now  sec- 
tion 1227,  Rev.  St  1889,  and  until  it  had  pro- 
cured this  consent  it  was  usurping  and  wrong- 
fully exercising  a  franchise  in  occupying  tbe 
old  road  and  collecting  the  tolls,  for  its  charter 
conferred  no  right  upon  it  to  do  so  until  it  bad 
first  obtained  the  consent  of  tbe  county  court 
(State  ex  rel.  v.  Gravel  Road  Co.,  138  Ma 
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346,  39  &  W.  910,  80  li.  B.  A.  467),  and  tlw 
right  to  exercise  snch  francfaiae  conld  certain- 
ly have  been  tried  and  determined  wltbont  try- 
ing tbe  title  to  tlie  road.  It  Is  to  be  noted 
that  in  that  case  Jndge  Thompson  dissented 
and  Judge  Rombaner  concurred  reluctantly, 
expressing  doubt  as  to  its  soundness,  and  com- 
menting: "The  trial  court,  whose  judgment 
Is  preeumptlTely  correct,  Is  in  such  case  en- 
titled to  the  benefit  of  the  doubt"  We  are 
trunk  to  say,  however,  that  inasmuch  as  the 
right  to  collect  tolls  is  a  franchise  triable  up- 
on quo  wairranto,  and  that  the  defendant  in 
ttiat  case  was  clearly  exercising  privilegea 
which  it  had  not  acquired,  even  though  char- 
tered for  that  purpose,  having  failed  to  per- 
form on  its  part  the  necessary  precedent  con- 
ditions  to  obtain  the  right  to  collect  toils,  it 
leems  that  quo  warranto  against  the  company, 
evm  though  It  affirmed  and  admitted  a  le- 
gitimate and  corporate  existence,  was  the 
proper  remedy  to  oust  it  from  the  exercise  of 
the  franchlae,  and  to  this  extent  we  agree  with 
the  opinion  of  the  learned  judge  of  the  Su- 
preme Court  hereinabove  referred  to. 

4.  Assuming,  then,  that  quo  warranto  may 
have  beoi  a  proper  remedy  in  this  case,  the 
qnestlMitbai  suggests  Itself:  la  quo  warranto 
to  oust  the  present  defendant  corporation 
from  exo'dslng  the  franchise  of  collecting 
tolls  in  the  highway  an  adequate  remedy  at 
law  in  the  sense  that  a  court  of  equity  would 
Vber^y  be  precluded  from  Interposing  by  pro- 
cess of  Injunction,  so  that,  therefore,  this 
proceeding  for  the  extraordinary  relief  sought 
onght  not  to  be  maintained?  In  this  behalf, 
.it  might  be  said  (and  so  eminent  authority 
ai  Mr.  Spelling  could  be  cited,  where,  in 
treating  of  the  subject  that  equity  will  not 
tntofere  when  there  is  an  adequate  remedy 
at  law.  It  is  said:  "The  rule  extends  to 
cases  in  which  a  remedy  has  been  provided  in 
the  form  of  Information  by  quo  warranto; 
the  latter  remedy  being  pro  forma  criminal." 
1  Spelling,  Inj.  &  Extra.  Relief  (2d  Ed.)  {  24. 
And  suppmrted.  too,  by  Chancellor  Kent  in 
Attorney  Goieral  t.  Utica  Ins.  Co.,  2  Jotms. 
(N.  T.)  Gil.  571.  The  answer  is  that  the  com- 
petent legtslattve  authority  of  this  state  has 
so  modified  the  rule  above  stated  that  it  is 
applicable  only  where  there  is  an  adequate 
renedy  for  the  invasion  of  a  right  which  may 
be  compensated  in  damages.  The  Supreme 
Oinirt  of  Peonaylvanla  has  said:  "The  r^ne- 
dy  at  law  referred  to  is  not  one  which  would 
acoompllab  the  same  result  as  a  mandatory 
injunction,  such  as  the  right  of  quo  warranto, 
or  indictment  for  maintaining  a  nuisance. 
It  means  merely  an  action  at  law  to  recovw 
damages  for  any  injury  sustained."  Com- 
monwealth ex  rel.  t.  Bala,  etc,  Co.  158  Pa. 
47.  25  Atl.  1105;  16  Amer.  &  Bng.  Bncy. 
(2d  Ed.)  353,  854.  Our  statutory  provision  is 
to  be  found  In  section  3649,  Rev.  St.  1899,  as 
follows:  "The  remedy  by  writ  of  injuncti<m 
orprohlbltlon.  shall  exist  In  all  cases  •  *  • 
to  prevent  the  doing  of  any  legal  wrong  what- 
•rer,  whenevo',  in  the  opinion  of  the  court, 
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an  adequate  remedy  cannot  be  afforded  by  an 
action  for  damages." 

It  is  unnecessary  to  comment  that  damages 
could  not  be  awarded  in  quo  warranto. 
This  statute  may  be  considered  as  more  par- 
ticularly applicable  in  a  case  where  an  indi- 
vidual or  private  parties  are  seeking  relief 
for  some  private  injury,  as  It  contemplates 
the  right  of  recovery  In  damages  being  a  nec- 
essary element  of  the  remedy  at  law  which 
would  preclude  injunction,  and  such  a  pro- 
ceeding is  out  of  the  ordinary  when  the  state 
is  complaining.  Be  that  as  it  may,  however, 
it  evidences  the  policy  of  the  jurisprudence 
of  this  jurisdiction  on  the  question  as  mani- 
fested by  legislative  enactment,  and  seems 
to  be  in  accord  with  the  announcement  of  the 
doctrine  of  the  Supreme  C!ourt  of  Pennsyl- 
vania above  quoted.  Turner  v.  Stewart,  78 
Mo.  480,  a  case  wherein  the  owners  of  a 
steamboat  were  in  the  constant  habit  of  dis- 
charging freight  at  a  private  wharf  against 
the  protest  of  the  owner  of  the  wharf,  thereby 
seriously  Interfering  with  his  business  of 
sawing,  receiving,  and  delivering  ties,  and 
they  threatened  to  continue  this  practice,  the 
court  said  that  the  wliarf  owner  might  main- 
tain injunction.  This  was  clearly  a  case  in 
trespass,  where  damages  might  have  been 
awarded  in  an  action  at  law  therefor.  The 
court  predicated  the  decision  on  the  theory 
that  the  plaintift  would  be  compelled  to  sue 
"for  every  time  the  defendants  landed,  and 
the  burden  of  carrylbg  on  such  a  multiplicity 
of  suits  would  make  his  remedy  about  as 
grievous  as  the  Injury,"  and  therefore  held 
tlutt  the  suit  at  law,  would  not  be  an  ade- 
quate remedy.  See,  also,  State  Sav.  Bank 
V.  Kercheval,  65  Mo.  682,  27  Am.  Rep.  810; 
Towne  v.  Bowers,  81  Mo.  401;  Jones  v. 
Williams,  139  Mo.  1,  89  S.  W.  486,  40  S.  W. 
853,  37  L.  R.  A.  682,  61  Am.  St  Rep.  436. 
The  Supreme  Court  of  the  United  States,  In 
City  of  Georgetown  v.  Alexandria  Canal  Co., 
12  Pet  91-98,  9  L.  Ed.  1012,  in  treating  this 


,  subject  in  reference  to  a  public  nuisance, 
said:    "Besides  this   remedy  at  law,   it  Is 

I  now  settled  that  a  court  of  equity  may  take 
jurisdiction  in  cases  of  public  nuisances  by 
information  filed  by  the  Attorney  General. 
*  *  *  The  jurisdiction  has  been  finally 
sustained  upon  the  principle  that  equity  can 
give  more  adequate  and  complete  relief  than 
can  be  obtained  at  law."  See,  also,  In  re 
Debs,  158  U.  S.  566,  15  Sup.  Ot  900,  39  L. 
Ed.  1092;  Atty.  Gen.  v.  Jamaica  Pond,  etc., 
Co.,  133  Mass.  361 ;  Columbian  Athletic  Club 
V.  State  ex  rel.  McMahan,  143  Ind.  98,  40  N. 
B.  914,  28  L.  B.  A.  727,  52  Am.  St  Rep.  407, 
and  authorities  cited  In  the  sevnal  cases. 

It  seems  that  the  principle  recognized  by 
the  courts  In  making  this  seeming  exception 
to  the  rule  that  equity  will  not  interfere  by 
injunction  where  an  adequate  remedy  at  law 
exists  is  such  that  it  is  not  an  exception  to 
the  rule  at  all,  but,  on  the  contrary,  is  treat- 
ed as  one  requiring  the  remedy  to  be  full, 
adequate,  and  complete,  and,  in  such  case. 
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where  there  may  be  a  remedy  at  law,  bat  It 
i8  not  full,  compreheaEdve,  adequate,  and 
complete,  so  as  to  be  an  adequate  remedy,  a 
court  of  chancery  will  Intervene  by  Injunc- 
tion, on  the  ground  that  It  can  afford  a  more 
complete  and  adequate  remedy  than  a  court 
of  law  can  furnish,  bound  and  tied  down  as 
our  courts  of  law  are,  to  certain  forms  of 
remedies  and  procedure,  which  they  are  not 
capable  of  molding  and  adapting  to  the  ne- 
cessities of  the  particular  case.  This  seems 
to  be  the  controlling  principle  recognized  by 
our  Supreme  Court  In  Turner  v.  Stewart,  78 
Mo.  480,  supra,  the  steamboat  landing  case 
referred  to,  for  It  is  obvious  that  it  wag  one 
of  trespass,  and  that  a  remedy  at  law  for 
damages  existed  which  brought  it  within  the 
pale  of  the  statute  noted  above.  Notwitb- 
Btandlng  this  fact;  however,  the  court  pro- 
ceeded to  administer  the  relief  prayed  for 
in  the  face  of  the  existing  remedy  at  law  for 
damages,  on  the  theory  that  such  remedy 
was  not  adequate.  The  principle  recognized 
clearly  was  that  the  remedy  by  Injunction 
could  give  more  adequate  and  complete  re- 
lief than  could  be  obtained  at  law.  16  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  352-355.  There- 
fore, it  has  been  said  by  the  Supreme  Court 
of  Massachusetts  in  Attorney  Oeneral  v.  Ja- 
maica Pond,  etc.,  Co.,  133  Mass.  863 :  "Cases 
are  numerous  in  which  It  has  been  held  that 
the  Attorney  General  may  maintain  an  in- 
formation in  equity  to  restrain  a  corpora- 
tion, exercising  the  right  of  eminent  domain, 
under  a  power  delegated  to  it  by  the  Legis- 
lature, from  any  abuse  or  perversion  of  the 
powers  which  might  create  a  public  nuisance 
or  injuriously  affect  or  endanger  public  inter- 
ests." Citing  Agar  v.  Regents  Canal  Co., 
Coop.  Temp.  Eldon,  77;  Atty.  Gen.  v.  Great 
Northern  Railroad  Co.  1  Dr.  &  Sm.  154; 
Atty.  Gen.  v.  Mid-Kent  Railroad  Co.,  U  R. 
3  Ch.  100 ;  Atty.  Gen.  v.  Leads  Corp.,  L.  B. 
5  Ch.  583;  Atty.  Gen.  v.  Great  Eastern  Rail- 
road Co.,  11  Oh.  D.  449;  Atty.  Gen.  v.  Great 
Northern  Railroad  Ca,  4  De  G.  &  Sm.  75; 
Atty.  Gen.  v.  Cohoes  Co.,  6  Paige  (N.  Y.)  188, 
29  Am.  Dec  755. 

We  are  persuaded,  on  the  principle  that 
equity  could  afford  a  more  ample  and  com- 
plete remedy  in  the  case  at  bar,  that  this 
proceeding  by  injunction  la  proper,  and  is 
not  precluded  by  the  existence  of  the  remedy 
by  quo  warranto.  If  the  collection  of  the 
tolls  was  a  nuisance,  maintained  in  the  pub- 
lic highway,  then  It  was  the  right  of  the 
public  to  have  such  nuisance  abated  or  re- 
strained forthwith,  and  it  was  the  duty  of 
the  state  in  its  sovereign  capacity  to  insti- 
tute such  proceeding  in  that  behalf  as  would 
render  to  Its  dtlzen  Immediate  reinstatement 
of  a  free  and  unincumbered  highway.  A 
proceeding  by  quo  warranto  would  have  been 
of  a  tedious  nature,  where  the  relief  sought 
could  only  be  adjudged  upon  a  final  deter- 
mination of  the  cause,  whereas  a  proceeding 
by  injunction  would  afford  immediate  and 
adequate  relief,  inasmuch  aa  the  restrain- 


ing order  of  the  court  could  be  had  forthwith, 
and  the  otherwise  constant  and  recurring 
nuisance  be  thereby  abated  during  the  pend- 
ency of  the  suit ;  the  ultimate  result  being  the 
same  in  either  proceeding.  And  Indeed,  the 
daily  practice  of  unlawfully  exacting  tolls 
from  those  persons  using  the  road  was  a 
standing  and  continuing  Infringement  of 
their  rights,  which  could  be  immediately  re- 
lieved only  by  the  extraordinary  process  of 
injunction,  and  upon  each  successive  exaction 
of  toll  a  right  of  action  arose  in  favor  of  the 
person  who  was  required  to  pay  the  same 
against  those  persons  so  unlawfully  exacting 
it,  which  could  be  adjusted  between  the  par- 
ties only  by  a  multiplicity  of  soita  at  law. 
The  general  policy  of  the  law,  and  the  in- 
clination of  the  courts  to  contribute  to  what- 
ever is  conducive  to  the  peace  and  repose  of 
society  in  preventing  a  multiplicity  of  gultB, 
argues  forcibly  in  favor  of  not  only  the  pow- 
er, but  the  duty  as  well  of  a  court  of  con- 
science to  interpose  Its  salutary  relief  in 
such  circumstances,  even  though  the  right  to 
proceed  by  quo  warranto  existed  as  well. 
Be  this  as  It  may,  however,  as  said  before, 
the  case  of  State  ex  rel.  v.  Gravel  Road  Co., 
supra,  decided  by  our  Supreme  Court,  la  au- 
thor!^ sufficient  for  us  to  sustain  this  pro- 
ceeding. See,  also.  People  ex  rel.  v.  New- 
burgh,  etc..  Plank  Road  Co.,  86  N.  Y.  1.  And 
we  would  entertain  it  under  that  authority 
and  the  constitutional  mandate,  even  thongh 
we  were  of  opinion  that  It  ought  not  be  so  en- 
tertained. We  have  noticed  the  question  of 
the  power  of  the  court  of  equity  to  Interfere 
in  a  case  of  this  nature  by  injunction,  solely 
on  the  ground  of  principle,  in  view  of  the  fact 
that  it  was  not  discussed  In  that  case.  En- 
tertaining views  hereinbefore  expressed.  It 
becomes  our  duty  to  examine  and  dispose  of 
the  merits  of  the  controversy  aa  found  in  the 
record  before  us. 

6.  It  will  be  observed  that,  after  much 
matter  of  inducement,  the  gravamen  of  the 
petition  is  reached,  and  thereby  It  is  alleged 
"that  upon  the  expiration  of  the  charter 
rights  of  such  company  [March  20,  1882]  the 
said  roadbed  so  laid  out  and  constructed 
reverted  and  became  vested  in  the  public  as 
an  easement,  and  thereupon  the  public  be- 
came entitled  to  use  the  same,  divested  of 
tolls,  and  to  travel  over  the  same  without 
hindrance  or  molestation;    that  thereafter, 

to  wit,  cm  or  about day  of ,  A. 

D.  1883,  the  said  defendants  took  possenion  of 
said  roadbed  and  the  tollhouses  which  bad 
been  erected  along  said  road,  and  unlawfully 
demanded  and  collected  toll  from  p«:aoiis 
passing  over  said  road,  and  ever  since  no 
taking  possession  of  said  road,  up  to  the 
present  time,  have  demanded  and  collected 
and  are  stiU  demanding  and  collecting  tolls 
of  persons  passing  over  said  road."  Here 
we  find  a  positive  and  pointed  allegation  tc 
the  effect  that  the  road,  a  right  to  which  was 
vested  in  the  public  absolutely  tree  and  dis- 
bnrthmed  of  all  toUa  or  other  incumbraxicc 
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to  Its  free  use  and  occupation  by  the  public, 
was  taken  into  poaseBslon  by  the  defendants 
and  tolls  exacted  from  the  public  for  the 
user,  which  belonged  to  it  as  a  matter  of 
common  right  It  Is  fundamental  that  every 
citizen  bas  the  right  to  the  legitimate  use 
of  the  public  highway  free  of  charge,  and 
any  obstmctlon  not  authorized  by  law  which 
denies  or  abridges  or  incumbers  this  right 
of  all  of  the  people  is  a  public  nuisance.  1 
Wood  <m  Nuisances  (3d  Ed.)  {248;  also 
section  71;  21  Am.  &  Bng.  Ency.  Law  (2d 
Kd.)  683,  681:  Gummings  t.  City  of  St 
Louis,  90  Mo.  2S9.  2  S.  W.  130.  And  it  bas 
beoi  expressly  decided  in  this  state  that  the 
onanthorized  exaction  of  tolls  on  tbe  public 
highway  is  such  a  public  nuisance.  State 
ex  r^  T.  Gravel  Boad  Co.,  1S8  Mo.  832,  89 
8.  W.  910,  86  L.  R.  A.  467. 

6L  Injunction  is  a  proper  remedy  to  re- 
strain tbe  oommieslon  or  continuance  of  a 
nuisance;  Tbe  Jurisdiction  is  said  to  be 
founded  upon  the  ability  of  equity  to  prevent 
Irreparable  mischief  and  vexatious  litiga- 
tion, and  to  fnmlsta  a  more  complete  remedy 
than  can  be  had  at  law.  27  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  |  703;  1  High  on  In- 
junctions (3d  Ed.)  {  780;  2  Wood  on  Nui- 
sances (Sd  Ed.)  {  777;  State  ex  rel.  v.  Gravel 
Road  Co.,  138  Mo.  332.  89  &  W.  910,  36  L. 
B.  A.  467;  McKinney  v.  Northcutt  (Mo. 
App.)  89  S.  W.  351;  and  authorities,  supra. 
And  In  a  case  such  as  this,  where  tbe  nul. 
■ance  Is  of  a  public  nature,  it  is  proper  for 
the  prosecuting  attorney  of  the  county  to 
Institate  the  suit  ex  relatione.  State  ex 
rd.  V.  Gravd  Road  Co.,  138  Mo.  332,  89  S. 
W.  910,  86  L.  B.  A.  467;  21  Amer.  &  Ebg. 
Ency.  Law  (2d  Ed.)  i  708;  2  Wood  on  Nui- 
sances (2d  Ed.)  I  819 ;  Bliss  on  Code  Plead. 
(3d  E!d.)  I  81;  2  High  on  Injunction  (3d  Ed.) 
(  15S4,  and  aatborltles,  supra. 

7.  From  tbe  act  of  the  Legislature  ap- 
proved February  27,  1861  (Laws  Mo.  1860-61, 
p.  403),  Introduced  in  evidence,  under  which 
the  original  gravel  road  company  was  or- 
ganized. It  appears  that  there  was  a  failure 
to  provide  any  specific  dnratlon  of  the  charter 
franchises  thereof,  but  said  act  did  provide 
that  tbe  company  '^ay  have  continued  suc- 
cession." The  consolidated  act  of  March  20, 
1872  (Laws  Mo.  1871-72,  p.  227),  which  was 
read  In  evidence,  also  failed  to  make  any 
specifle  provision  as  to  the  duration  of  the 
charter  rights,  bnt  provided  tbat  tbe  cor- 
poration "by  that  name  and  style,  may  have 
continTied  succession."  Section  1,  art  1,  c. 
34,  Bev.  St  1846,  which  was  In  force  at  tbe 
time  when  tbe  act  of  1851  became  a  law, 
provides  that  every  corporation  shall  have 
succession  by  its  corporate  name  for  the  peri- 
od of  20  years.  Bev.  St  Mo.  1866,  c.  62, 
hi  force  at  the  date  of  the  consolidated  act 
of  1872,  provided,  among  other  things,  that 
when  no  limitation  was  prescribed  by  the 
dmrter  of  the  corporation,  succession  should 
cootlnne  for  20  years  only.  It  is  quite  evi- 
dent tbat  the  original  company,  as  well  as 


tbe  present  defendant  who  attonpted  to 
purchase  tbe  property  rights  and  franchises 
of  tbe  old  companies,  construed  the  words 
"continued  possession",  contained  In  the  acts 
of  both  1851  and  1872,  supra,  to  confer  upon 
the  companies  perpetual  corporate  rights 
and  franchises,  and  the  case  of  FairchUd 
V.  Masonic  Ase'n,  71  Mo.  626,  supported  this 
construction.  No  doubt  it  was  on  this  con- 
struction that  defendants  attempted  to  pur- 
chase the  rights  and  property  of  the  old  com- 
panies from  the  bank  and  J.  M.  True,  who 
had  acquired  title  thereto  by  mesne  convey- 
ances In  virtue  of  the  Judgment  sale  under 
the  act  of  March  12,  1859.  This  construc- 
ticm,  however.  Is  not  tenable  under  more  re- 
cent decisions  of  our  Supreme  Court  In 
State  ex  rel.  v.  Payne,  129  Mo.  4G8,  31  S.  W. 
797,  33  L.  B.  A.  676,  the  court  most  care- 
fully reviewed  the  question  and  disapproved 
the  prior  ruling  In  Fairchild  v.  Masonic  Ass'n, 
supra,  and  held  that  the  terms  "perpetual 
succession"  meant  only  the  capacity  of  suc- 
cession for  a  period  limited  In  the  charter 
or  a  period  fixed  by  the  general  statutes  In 
force  at  the  time,  which  was  20  years.  Stat- 
ute, supra.  The  same  doctrine  was  announ- 
ced and  recognized  In  State  ex  rel.  v.  Gravel 
Boad  Co.,  138  Mo.  832,  89  S.  W.  910,  36  L. 
B.  A.  457,  and,  of  course,  the  same  rule  would 
obtain  as  to  the  words  "continued  succes- 
sion," employed  In  the  Acts  of  1861  and  1872, 
and  In  the  latter  case  it  was  also  held  that 
such  rights  should  be  measured  from  the 
date  of  the  Acts  of  the  Assembly  In  reincor- 
porating the  company  there  Involved,  which, 
in  this  case,  would  mean  that  tbe  20-year 
period  should  be  measured  from  March  20, 
1872,  the  date  of  the  passage  of  tbe  consoli- 
dated act,  supra.  Therefore  the  trial  court 
was  correct  in  holding  tbat  the  charter 
rights  and  franchises  of  the  old  companies 
expired  March  20,  1892,  by  virtue  of  the 
20-year  limit  and  the  general  statutes  re- 
ferred to,  supra.  From  this  it  follows  that 
the  conveyance  of  date  February  21,  1893, 
whereby  the  bank  and  J.  M.  True  attempted 
to  convey  such  rights  to  Broadhead  and  his 
associates,  was  of  no  force  in  so  far  as  it 
attempted  to  convey  the  roadbed  and  fran- 
chises, for  the  reason  tbat  these  had  vested 
in  the  public  at  the  expiration  of  the  charter 
rights  of  the  old  company  on  March  20,  1892. 
State  ex  rel.  v.  Gravel  Boad  Co.,  138  Mo. 
832,  30  S.  W.  910,  36  L.  B.  A.  457.  And  the 
subsequent  conveyance  from  Broadhead  and 
his  associates  to  the  new  company  was  of 
no  force  to  convey  the  roadbed  and  the  fran- 
chisee of  the  old  company,  and  It  therefore 
appears  tbat  these  appellants  had  no  right 
to  exact  tolls  on  tbe  road  unless  the  charter 
of  tbe  new  company  conferred  sncb  right 
This  charter  conferred  tbe  rights  to  build 
and  own  a  gravel  road,  but  It  did  not  and 
could  not  authorize  them  to  take  possession 
of  the  old  road.  They  could  only  acquire 
this  right  from  the  county  court  under  the 
statute  supra. 
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8.  Mr.  Broadhead  and  bla  associates,  after 
baTlng  obtained  the  conveyance  mentioned, 
applied  to  the  county  court  and  obtained 
tlie  permission  for  themselves  or  a  corpora- 
tion to  be  thereafter  organized  (contained 
in  the  statement,  supra)  to  construct  an 
electric  railway  over  and  along  the  right 
of  way  of  the  old  gravel  road.  This  elec- 
tric road  was  never  constructed,  nor  was  a 
company  for  that  pturpose  ever  organized, 
BO  far  as  the  record  discloses.  Afterwards, 
however,  Broadhead  and  his  associates  did 
organize  the  defendant  corporation  xsnAer 
the  provisions  of  the  General  Statutes  of 
1889,  now  article  6,  c.  12,  Rev.  St  1899, 
for  the  puri)ose  of  constructing,  owning, 
and  controlling  a  gravel  road  along  the 
line  of  the  old  gravel  road  between  Louisi- 
ana and  Ashley,  via  Bowling  Oreen,  and  by 
deed  conveyed  to  the  new  company  what- 
ever rights  they  had  obtained  from  the 
bank  and  True  under  the  deed  heretofore 
mentioned,  which,  as  before  stated,  was 
of  no  force,  so  far  as  the  roadbed  and  fran- 
chises were  concerned.  Having  organized 
the  new  company  tor  the  purposes  mentioned, 
inasmuch  as  the  old  road  had  reverted  to 
the  county  March  20,  1892,  on  the  expira- 
tion of  the  charter  of  the  old  company, 
the  next  step  Incumbent  on  the  new  com- 
pany and  its  promoters  was  to  apply  for 
and  obtain  the  consent  of  the  county  court 
to  locate  their  proposed  road  over  or  upon 
the  state  or  county  road  or  highway,  as  was 
provided  by  the  then  section  2607,  Rev.  St 
1889,  now  section  1227,  Rev.  St  1899,  art 
S,  c.  12,  supra,  for  "thereupon,"  It  is  said 
by  said  section,  "such  state  or  county  road 
or  highway  oft  such  portion  thereof  as  may 
be  occupied  and  appropriated  by  such  com- 
pany, shall  become  the  property  of  such 
company  for  the  purpose  ot  making  and 
maintaining  said  road  and  the  gates  and 
tollhouses  thereon."  This  they  failed  to  do, 
but  nevertheless  entered  uprai  and  took  pos- 
session of  the  old  road,  and  proceeded  to 
exwdse  the  franchise  of  collecting  tolls  with- 
out first  Obtaining  the  consent  of  the  compe- 
tent authority  therefor.  This  rendered  the 
act  of  collecting  tolls  an  unlawful  inter- 
ference with  the  free  use  of  the  lilghway 
by  the  public,  which  constituted  a  public 
nuisance.  State  ex  rel.  v.  Oravel  Road  Ck)., 
188  Mo.  832,  39  S.  W.  910,  36  L.  R.  A.  457. 

The  appellants,  however,  argue  that  the 
consent  of  the  county  court  to  Mr.  Broad- 
head and  his  associates  and  to  the  cor- 
poration to  be  organized  by  them  to  construct 
the  road  mentioned  was.  first,  a  sufficient 
grant  of  right  to  <^>erate  the  gravel  road 
In  question.  This  position  cannot  be  main- 
tained, (»  reason  or  autbcolty,  and  will, 
therefore,  not  be  discussed.  Second,  it  is  ar- 
gued that  inasmuch  as  the  county  court,  in 
the  order  authorizing  the  partial  occupa- 
tion of  the  gravel  road  by  the  pr(q>osed 
railroad,  employed  the  following  words:  "pro- 
Tided  that  the  same  shall  be  in  all  respects 


BO  constructed  and  operated  as  to  obstruct 
and  Interfere  as  little  as  possible  with  the 
use  of  the  present  road  as  now  constructed, 
subject  to  the  rights  and  Interests  of  the 
person  (x  corporation  who  now  or  hereafter 
may  own  and  operate  said  gravel  or  macad- 
amized road,"  that  this  was  a  recognition 
of  the  right  of  these  appellants  to  the  road 
and  a  disaffirmance  by  the  county  of  rlgbts 
therein.  The  wording  of  this  order  was,  no 
doubt,  predicated  upon  the  then  prevalent 
notion  that  the  words  "c(Hitinued  succes- 
sion" contained  In  the  Acts  of  18S1  and  1852, 
supra,  together  with  the  decision  of  the  Su- 
preme Ciourt  in  Falrchild  v.  Masonic  Ass'n, 
supra,  conferred  upon  the  successive  com- 
panies perpetual  succession  and  rights  in 
the  road  and  franchises.  Whatever  the  no- 
tion was,  the  grant  contained  in  the  order 
of  the  county  court  was  to  build  a  railroad 
in  the  highway,  and  the  county  conrt  waa 
enforcing  its  proper  function  in  throwing 
around  that  grant  proper  safeguards  to 
preserve  the  road  as  a  public  highway  for 
the  use  of  the  public.  The  universal  rule 
is  that  in  construing  public  grants,  their 
language  should  be  construed  atrlctly  in 
favor  of  the  public,  who  is  th6  grantor, 
and  against  the  grantee.  Nothing  passes 
by  implication  except  that  which  Is  necessary 
to  the  enjoyment  of  that  which  is  expressly 
granted.  4  Thompson,  Private  Gmrp.  {  5345. 
This  rule  proceeds  upon  the  theory  that  those 
who  are  praying  the  grant  or  franchiae 
usually  know  what  they  want,  and  manage 
to  obtain  it  in  the  most  liberal  language 
that  the  grantor  may  be  induced  to  employ 
In  conferring  the  right  Applying  this  rule, 
then,  to  these  facts,  it  appears  that  the 
grantees  were  seeking  a  grant  to  construct 
a  railroad  and  obtained  it,  and  that,  while 
conferring  this  grant,  the  county  court  bad 
principally  in  mind  and  Intended  to  confor 
the  right  prayed  for  and  no  more,  and  at  the 
same  time  exercise  their  high  duty  of  pro- 
tecting the  public  right  to  the  use  of  the 
highway,  and  it  was  ordered  that,  whoever 
might  have  a  right  to  the  road,  the  right 
of  the  public  must  be  protected  and  the 
road  Impaired  as  sHghtly  as  possible  in  ex- 
ercising the  rights  granted.  Viewing  tta« 
matter  from  this  standpoint  we  are  not 
impressed  with  the  argument  that  the  county 
court  recognized  the  rights  of  these  appel- 
lants to  collect  tolls  so  as  to  estop  the  pub- 
lic in  this  proceeding.  But  It  is  argued 
that  the  appellants  expended  moneys  upon 
the  road  and  therefore  the  county  Is  estop- 
ped. Nothing  appears  in  the  record  tending 
to  show  that  the  appellants  expended  moneys 
upon  the  faith  of  this  order  of  the  county 
court,  or  that  they  were  encouraged  to  for- 
f^t  any  right  or  assume  any  burden  on 
account  of  such  order.  The  order  pertained 
to  a  different  and  distinct  subject-matter 
entirely,  and  the  rights  here  Involved  were 
not  those  under  consideration,  and,  in  view 
of    the   rule   announced,   aupra,   the   court 
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cannot  treat  them  by  construction  as  being 
considered  and  thereby  estop  the  county. 
Tbe  fact  is,  appellant  collected  tbe  tolls, 
snd,  while  so  doing,  maintained  the  road. 
We  can  see  no  action  on  the  part  of  the 
tnthorltlee  of  Pike  connty  which  would  oper- 
ate as  an  estc^pel  In  this  case,  and  therefore 
this  defense  is  ruled  against  ai^ellants. 

9.  It  Is  finally  insisted  that  the  petition 
failed  to  Btate  a  cause  of  action,  for  the 
reason  that  It  did  not  affirmatively  charge 
that  appellants  were  occupying  the  road 
without  an  order  of  the  county  court  We 
are  not  impressed  with  this  contention.  The 
petition  alleges  a  public  highway,  unincum- 
bered by  tcdls,  tbe  right  of  free  use  by  the 
public,  and  tbe  unlawful  nuisance.  This 
was  Buffldent  The  only  defense  that  could 
be  made  was  a  permissive  leave  and  license 
from  the  county  court  under  the  statute, 
supra,  and  the  burden  was  on  appellant  to 
plead  and  prove  It  City  of  St  Louis  y. 
Howard,  119  Mo.  47,  24  S.  W.  772;  1  Amer. 
*  Eng.  Bncy.  Law  (2d  Bd.)  841. 

Our  conclusion  is  that  the  cose  was  well 
and  carefully  tried,  and  the  learned  trial 
judge  committed  no  error  In  decreeing  per- 
petual Injunction. 

Tbe  judgment  will  therefore  be  afDrmed. 
It  Is  so  ordered. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 


SHAW  T.  GOLDMAN  et  aL 

(St  Louis  Court  of  Appeals.    Missouri.    Jan.  i 
2,  1906.)  I 

L  NlOUOBHCB— BLElfXNTS. 

To  establish  actionable  negligence,  the  ex- 
istence t^  a  duty  on  the  part  of  tbe  partv  com-  I 
plained  et  to  protect  plaintiff  from  the  injury  in 

?iae8tioD,  the  failure  of  the  defendant  to  per- 
orm  such  duty,  and  injury  to  plaintiff  result- 
ing from  such  failure,  must  be  shown. 

2.  Save  —  Dangebotts  Pritiiibes  —  Stores  — 
Wabnino. 

The  proprietor  of  a  place  open  to  the  pub- 
lic for  trade  is  bound  to  exercise  ordinary  care 
to  keep  the  premises  in  a  reasonably  safe  con- 
dition for  the  use  of  customers  invited  thereon, 
or  to  warn  the  customer  of  any  danger  known 
to  the  proprietor  and  unknown  to  the  cus- 
tamer. 

3.  Same — Licensees. 

Plaintiff,  having  been  in  defendant's  store 
on  two  aeparate  occasions  within  30  days  prior 
to  his  injury,  and  liaving  on  each  occasion 
passed  with  tbe  clerk  by  means  of  a  safe  way 
to  the  rear  of  one  of  the  storerooms  to  the 
office  of  the  shipping  clerk,  on  tbe  day  of  his 
injury  was  directed  by  the  clerk  to  "go  back 
there  and  see  Che  shipping  clerk,"  the  clerk 
being  then  engaged  with  other  customers,  and 
plaintiff,  instead  of  following  the  route  with 
vhieli  he  was  familiar,  attempted  to  go  by  a 
■hwter  route  tlirougfa  a  part  of  the  building 
aot  open  to  tlie  public  and  fell  down  an  open 
elevator  shaft  and  was  injured.  Beld,  that 
plaintiff  in  following  such  route  was  a  mere 
licensee  as  to  whom  defendant  owed  no  duty, 
and  was  therefore  not  entitled  to  recover. 

Appeal  from  St  Louis  Oitcult  Court;  Hor- 
atio D;.  Woodi-JudcOi 


Action  by  Samuel  Shaw  against  Morris 
Ooldman  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed, 

See  81  a  W.  1228. 

Defendants  are  engaged  in  the  business  of 
buying  and  selling  furniture  at  Nos.  1102, 
1104,  1106,  Olive  street,  in  the  city  of  St 
Louis.  The  ground  floor  of  the  building  is  di- 
vided into  three  rooms,  each  of  which  is  about 
20  feet  wide  and  100  feet  deep.  Communica- 
tion between  them  is  through  an  archway 
in  the  partition  walls.  No.  1102,  or  the  east 
room,  Is  divided  east  and  west  into  two 
rooms  by  a  boarded  petition.  The  front  room 
is  about  70  feet  deep  and  Is  used  as  a 
show-room.  The  back  room  is  a  storage 
and  packing  room.  This  back  room,  through 
which  an  elevator  shaft  extends,  Is  con- 
nected with  the  front  room  by  a  small 
wicket  door.  Near  this  door  is  the  eleva- 
tor shaft,  8  by  6  feet,  which  extends  down 
to  tbe  bottom  of  the  cellar,  a  distance  of 
7  or  8  feet  This  shaft  was  unguarded  on 
December  16,  1901,  on  which  date  plaintltr 
visited  defendants'  store  on  business.  He 
alleges  (substantially)  In  his  petition  that 
he  was  directed  by  one  of  defendants'  sales- 
men to  go  from  the  front  room  of  No.  1102 
through  the  wicket  door  to  reach  another 
part  of  the  building,  and  that  be  was  un- 
aware of  the  existence  of  the  elevator  shaft, 
and,  on  account  of  the  darkness,  did  not  dis- 
cover it  when  he  entered  the  room,  and  with- 
out fault  or  negligence  on  his  part  he  fell 
into  the  shaft  and  was  Injtired.  The  an- 
swer was  a  general  denial,  and,  further, 
that  plaintiff's  Injuries,  If  any,  were  caused 
by  bis  own  negligence  in  entering  the  room 
through  the  wicket  door,  and  In  falling  to 
heed  a  warning  given  him  not  to  enter,  and 
In  falling  to  use  ordinary  care  to  discover 
the  shaft  after  he  had  entered  the  room. 
The  evidence  shows  that  a  few  weeks  pre- 
vious to  December  16,  1901,  plaintiff  bought 
an  iron  folding  bed  of  M.  J.  Harris,  one  of 
defendants'  salesmen.  He  directed  that  the 
bed  should  not  be  delivered  until  defendants 
were  notified.  He  subsequently  called  at  the 
store  and  directed  the  bed  to  be  delivered, 
which  was  done,  but  on  inspection  be  dis- 
covered that  It  was  faulty,  and  on  December 
16th  returned  to  the  store  and  saw  Harris 
about  the  bed.  On  his  first  visit  plaintiff 
purchased  the  bed  of  Harris,  and  was  taken 
by  him  back  to  the  shipping  clerk  to  make 
a  payment  on  the  same.  The  ofSce  of  the 
shipping  clerk  was  located  In  a  room  cut  off 
the  south  end  of  No.  1106.  To  reach  this 
office,  Harris  and  plaintiff  went  through  the 
front  part  of  No.  1106  and  entered  the  ship- 
ping clerk's  room  through  a  door  in  the  parti- 
tion near  the  west  wall  of  the  building.  On 
tbe  occasion  of  his  second  visit,  he,  accom- 
panied by  Harris,  went  a  second  time  to  see 
the  shipping  clerk.  This  time,  as  well  as 
before,  they  entered  his  office  through  tbe 
same  door  In  room  No.  1106.  On  Decem- 
ber 16th  plaintiff  returned  to  the  store  and 
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called  Harris'  attention  to  the  defect  in  the 
bed.  Harris  told  plaintiff  to  come  into  No. 
1102  and  look  at  a  bed  that  was  similar  to 
the  one  be  had  bought  They  both  went  In- 
to this  room  and  plaintiff  pointed  out  the  de- 
fect in  the  bed  that  had  been  delivered  to 
him.  Plaintiff's  testimony  is  that  Harris 
then  said  to  him,  "Go  back  and  see  the  ship- 
ping clerk,"  and  pointed  to  the  partition. 
Plaintiff  testified  that,  when  Harris  told  him 
to  go  to  see  the  shipping  clerk,  he  (plain- 
tiff) went  in  the  direction  of  the  door  leading 
into  the  elevator  shaft  and  passed  Harris  on 
his  way,  who  was  a  couple  of  feet  from  him ; 
that  be  went  through  that  door,  and  his  in- 
tention was  to  go  through  that  room  and  on 
into  the  office  of  the  shipping  clerk ;  that  he 
had  noticed,  when  in  the  shipping  clerk's 
office  on  a  former  occasion,  that  a  door  open- 
ed from  that  room  Into  this  elevator  room; 
that  he  saw  no  sign  over  the  wicket  door 
warning  him  to  keep  out ;  that,  having  never 
been  in  the  room,  he  did  not  know  there  was 
an  elevator  shaft  in  it:  that  It  was  dark  in 
there,  and  after  stepping  into  the  room  he 
stepped  into  the  shaft  and  fell  to  the  bottom 
nnd  was  Injured.  Harris  testified  that  after 
showing  the  plaintiff  the  bed  In  No.  1102 
he  said,  "We  will  have  to  see  the  shipping 
clerk  to  have  this  matter  rectified,"  and  said 
to  plaintiff,  "Follow  me,"  or  "Come  with  me 
and  we  will  see  the  shipping  clerk,"  and  that 
he  then  passed  through  the  archway  into 
No.  1106,  supposing  plaintiff  was  following 
him.  About  the  time  he  entered  No.  1106  a 
customer  called  his  attention  from  the  plain- 
tiff for  a  minute,  and  when  be  turned  to  see 
if  plaintiff  was  coming  he  was  out  of  sight, 
and  be  did  not  see  or  hear  any  more  of  him 
nntll  he  had  fallen  into  the  shaft.  Harris 
is  corroborated  by  one  of  the  Qoldman  broth- 
ers and  by  a  lady  customer,  who  swore  she 
beard  Harris  tell  plaintiff  to  follow  him,  and 
also  heard  one  of  the  Goldman  brothers  tell 
plaintiff  to  come  on,  that  Harris  was  waiting 
for  him.  The  accident  occurred  in  thedaytlme. 
The  plaintiff  testified  that  the  day  was  dark 
and  foggy  and  the  elevator  room  was  dark. 
On  the  part  of  defendant,  the  uncontradicted 
evidence  shows  that  the  elevator  room  was 
used  as  a  storage  and  packing  room,  and 
that  customers  were  never  taken  or  admitted 
into  that  room,  and  that  there  was  a  sign 
In  large,  plain  letters  over  the  wicket  door, 
upon  which  these  words  were  printed: 
■  "Positively  no  admittance.  Keep  out."  Four 
or  five  of  defendants'  employes  testified  that 
at  the  time  plaintiff  fell  into  the  elevator 
shaft  there  were  four  Incandescent  electric 
lights  burning  In  the  room,  and  it  was  "as 
light  as  day."  The  door  admitting  ingress  to 
the  elevator  room  from  the  shipping  clerk's 
office  was  a  double  iron  or  fire  door.  At  the 
conclusion  of  plaintiff's  evidence  the  court 
refused  an  Instruction  to  find  for  the  defend- 
ants, and  exception  was  saved.  The  verdict 
and  Judgment  were  for  plaintiff.  Defendants 
appealed. 


S.  N.  ft  S.  C.  Taylor,  for  appellants.  John 
J.  O'Cionnor,  for  respondent 

NORTONI,  J.  (after  stating  the  facts). 
1.  The  statute  (section  6435,  Rev.  St  1899),  is 
in  no  way  involved  in  this  case,  but  on  the 
contrary,  the  petition  predicates  on  common- 
law  negligence.  It  la  fundamental  that  in 
every  case  Involving  actionable  negligence 
there  are  of  necessity  three  constituent  ele- 
ments to  its  existence:  First  The  existence 
of  a  duty  on  the  part  of  the  person  com- 
plained against  to  protect  the  complainant 
from  the  injury  of  which  he  complains. 
Second.  The  failure  of  the  defendant  to  per- 
form that  duty.  Third.  Injury  to  the  plaintiff 
resultant  from  such  failure  of  the  defendant 
Where  these  elements  are  brought  together, 
they  unitedly  constitute  actionable  negli- 
gence. It  Is  obvious  that  the  absence  of  an 
affirmative  showing  of  any  (me  of  these  es- 
sential elements  renders  the  complaint  bad  or 
the  evidence  insufficient  Farls  t.  Hoberg, 
134  Ind.  269,  33  N.  E.  1028,  89  Am.  St  Rep. 
261 ;  Trask  v.  Shotwell,  41  Minn.  66,  42  N.  W. 
689;  Barney  v.  Railway  Co.,  126  Mo.  372, 
28  S.  W.  1068,  26  L.  R.  A.  847;  Tamell  v. 
Railway  (3o.,  118  Mo.  670,  21  S.  W.  1,  18  L. 
R.  A.  688;  Troth  v.  Norcross,  111  Mo.  630,  20 
S.  W.  287;  Heizer  v.  Kingsland,  etc.,  Co., 
110  Mo.  605,  18  S.  W.  630,  15  L.  R.  A.  821, 
33  Am.  St  Rep.  482;  Gurley  v.  Railway  Co., 
104  Mo.  211,  16  S.  W.  11;  Hallihan  t.  RaU- 
way  Co.,  71  Mo.  118;  21  Amer.  ft  Eng.  Ency. 
Law  (2d  Ed.)  460,  461,  470.  The  law  raises 
a  duty  or  obligation  In  many  instances 
against  one  person  and  in  favor  of  another, 
and  it  is  well  settled  In  nnmerons  adjudicated 
cases  that  where  premises  are  in  the  occo* 
pancy  and  under  the  control  of  a  party  and 
used  by  him  as  a  place  for  the  transaction 
of  business,  and  persons  are  either  express- 
ly or  impliedly  invited  thereto  to  trade,  th« 
proprietor  owes  to  those  entering  therein  or 
thereupon  in  response  to  such  invitation  the 
duty  of  ordinary  care  to  keep  said  premises 
in  a  condition  reasonably  safe  for  the  use 
of  such  parties  so  Invited  In  the  transaction 
of  their  business;  and,  if  the  premises  are 
not  in  such  reasonably  safe  condition.  It  la 
the  duty  of  the  proprietor  to  warn  the  cus- 
tomer of  such  unsafe  condition  if  he  knows 
of  it  and  it  is  unknown  to  the  customer. 
O'Donnell  ▼.  Patton,  117  Ma  18-19,  22  S.  W. 
90S;  Kean  ▼.  Schoenlng,  103  Ma  App.  77,  77 
S.  W.  335;  Welch  v.  McAllister,  15  Mo.  App. 
492;  Carraway  t.  Long,  7  Mo.  Ah>.  085; 
Carleton  v.  Iron  ft  Steel  Works,  99  Mass.  216; 
Parker  v.  Portland  Pub.  Co.,  69  Me.  173,  81 
Am.  Rep.  262;  Pierce  v.  Whltcomb,  48  Vt 
127,  21  Am.  Rep.  120;  Sweeny  v.  Railway  Oa, 
10  Allen  (Mass.)  868,  87  Am.  Dec.  644;  1 
Thompson  Comm.  on  Neg.  985;  Ray  on  Neg- 
ligence of  Implied  Duties,  18,  19;  21  Amer. 
ft  Eng.  Ency.  Law  (2d  Ed.)  471;  Beach  on 
Gont  Neg.  (3d  Ed.)  {  61. 

2.  The  respondent  being  upon  the  piemisea 
as  a  customer  in  response  to  an  invitation 
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to  him  and  the  general  public  to  enter  there- 
in for  the  purpose  of  trade,  the  petition 
connta  npon  this  Implied  obligation  of  the 
appellant  to  maintain  their  premises  In  a 
reasonably  safe  condition,  so  that  he  might, 
hj  the  ezerdse  of  ordinary  care  on  hla  part, 
transact  his  business  In  safety  and  free  from 
tiort,  and  proceeds  npon  the  theory,  further, 
that  In  event  there  were  pitfalls  or  places 
of  danger  therein  which  were  known  to  ap- 
pellants and  unknown  to  the  respondent  It 
was  the  duty  of  appellants  as  well  to  Inform 
the  respondent  of  such  danger.  There  Is  no 
qaesticm  but  that  this  doctrine  of  the  law  la 
proper  and  sound.  It  is  founded  upon  reason 
and  Justice  as  well,  for  It  is  palpable  that  a 
peraon  inTiting  or  alluring  another  into  his 
place  of  business  for  the  purpose  of  trade 
ought  in  good  morals  be  required  to  furnish 
sncb  person  a  reasonably  safe  and  secure 
place  to  transact  bis  business  In  safety  by 
exercising  due  care  upon  his  part,  or  be  re- 
quired to  respond  for  whatever  injury  may 
befall  the  person  thns  relying  upon  such  In- 
vitation and  enters  therein  for  the  purposes 
mentioned.  But  this  salutary  rule  of  law  ex- 
tends no  further  than  the  reason  for  its  ex- 
istence^ It  predicates  upon  the  invitation, 
express  or  implied,  to  transact  business  in 
the  business  place  and  usual  and  customary 
ways  to  and  from  and  appurtenant  thereto. 
Schmidt  T.  Bauer  (Gel.)  22  Pac.  266,  5  L.  B. 
A.  580;  Zoebisch  v.  Tarbell,  10  Allen  (Mass.) 
385,  87  Am.  Dec.  660.  And  to  extend  its 
application  beyond  the  usual  business  place 
and  such  usual  ways  appurtenant,  and  Into 
the  private  apartments,  quarters,  or  ware- 
rooms  of  the  proprietor,  which  are  not  in- 
tended for  the  transaction  of  business  with 
the  public,  there  must  be  a  showing  of  some- 
thing more  than  the  usual  Implied  Invitation 
of  the  shopkeeper  to  the  general  public  to 
enter  therein  for  the  purposes  mentioned,  for 
the  very  sufficient  reason  that  such  places  in 
and  about  buslnesfl  establishments  are  of 
necessity  private  in  their  nature  and  in  wtilch 
the  customer  has  no  place  nor  right,  save  and 
except  on  express  invitation.  Had  the  in- 
jury of  which  complaint  Is  made  befallen 
respondent  while  In  the  usual  and  customary 
place  for  the  transaction  of  business  and 
while  he  was  exercising  due  care  on  his  part, 
there  coald  be  no  controversy  here  over  the 
right  to  recover  reasonable  compensation 
tberefor  in  an  action  predicated  ns  this  one  is, 
on  the  negligent  failure  of  the  appellants 
to  perform  their  duty  to  furnish  him  a  safe 
and  secure  place  to  trade.  He,  having  gone 
beyond  the  limits  Of  the  storeroom  into  which 
be  came  as  a  customer  on  the  implied  in- 
vitation, went  beyond  the  limits  of  the  in- 
vitation extended  as  well,  and  therefore  there 
was  no  sncfa  obligation  as  above  mentioned 
resting  npon  appellants  in  his  favor  unless 
be  was  ordored  or  invited  by  express  act  or 
conduct  by  some  one  in  authority  or  possess- 
ed of  sufficient  apparent  authority  there- 
about, and  the  burden  is  on  the  respondent  to 


show  such  further  express  invitation  or  order. 
S.  It  is  well  settled,  on  both  reason  and 
authority  as  well,  that  the  owner  of  real 
property  is-  entitled  to  the  exclusive  right 
to  the  same,  and  a  person,  either  natural  <»r 
artificial,  may  exercise  such  dominion  over 
and  make  such  use  of  his  possessions  as  to 
him  seems  proper  and  fit,  provided  he  does 
not  suffer  nuisance  thereon,  nor  willfully  or 
wantonly  injure  another  in  person  or  prop- 
erty, unless  he  owes  some  duty  in  some  way 
to  such  other  person,  and  as  a  necessary 
correlative  of  this  fundamental  proposition 
it  is  abundantly  established  that  one  who 
enters  upon  the  premises  by  permission  only, 
without  invitation,  enticement,  or  allurement 
held  out  to  him  by  the  occupier  or  owner  or 
some  representative  thereof,  enters  there, 
at  the  very  best,  by  mere  permission,  be- 
coming a  licensee  only  and  enjoys  the  license 
at  his  own  risk,  or,  as  It  has  been  well 
said,  he  enjoys  the  license  with  its  con- 
comitant perils  and  takes  upon  himself  what- 
ever risk  from  pitfalls  or  other  obstructions 
that  may  attend  such  merely  permissive  en- 
try, and  in  such  case  no  duty  is  imposed  by 
law  upon  the  owner  or  occupier  to  keep  the 
premises  in  a  suitable  condition  for  those 
who  go  there  solely  for  their  own  conven- 
ience or  pleasure  or  to  satisfy  their  curiosity. 
Barney  v.  Railway  Co.,  126  Mo.  372-386, 
28  S.  W.  lOGO.  26  U  R.  A.  847;  Moore  v. 
Hallway  Ca,  84  Mo.  481;  Pierce  v.  Whltcomb, 
48  Vt  127,  21  Am.  Rep.  120;  Galveston 
Oil  Co.  V.  Morton,  70  Tex.  401,  7  8.  W.  756, 
8  Am.  St  Rep.  611;  Evansville,  etc..  Rail- 
way Co.  V.  Griffin,  100  Ind.  221,  GO  Am. 
Rep.  783;  Faris  v.  Hoberg,  134  Ind.  272-276, 
33  N.  E.  1028^  30  Am.  St  Rep.  261;  Bedell 
V.  Berkey,  76  Mich.  436.  43  N.  W.  308,  IS 
Am.  St  Rep.  370;  Armstrong  v.  Medbury, 
67  Mich.  252,  34  N.  W.  666,  11  Am.  St  Rep. 
586;  Flanagan  v.  At!.,  etc.,  Co.,  37  App.  Div. 
476,  66  N.  Y.  Supp.  18;  Thompson  on  Neg. 
(1880)  330.  And  therefore  it  has  been  fre- 
quently held  that  even  though  one  comes 
upon  the  premises  lawfully,  as  by  invitation 
to  trade  or  to  labor,  and  enters  other  por- 
tions thereof  to  which  he  was  neither  Invited 
nor  ordered,  for  the  purpose  of  his  own  con- 
venience, pleasure,  or  curiosity,  he  thereby 
becomes  a  licensee  while  occupying  such 
portions  of  the  premises  to  which  he  was 
neither  tuvlted  nor  ordered,  and  takes  upon 
himself  the  risk  of  so  doing,  and  in  such 
case  there  is  no  duty  incumbent  upon  the 
proprietor  or  the  occupier  of  the  premises  to 
provide  him  a  reasonably  safe  place,  within 
the  meaning  of  the  rule  hereinbefore  indi- 
cated. Flanagan  v.  Atl.,  etc.,  Co.,  37  App. 
Div.  476,  56  N.  T.  Supp.  18;  Severy  v. 
Nickerson,  120  Mass.  306,  21  Am.  Rep.  614; 
Pierce  v.  Whitcomb,  48  Vt  127,  21  Am.  Rep. 
120;  Zoebisch  v.  Tarbell,  10  Allen  (Mass.) 
385,  87  Am.  Dec.  660;  Schmidt  T.  Bauer 
(Cal.)  22  Pac.  256,  5  L.  R.  A.  580;  Parker 
T.  Portland  Pub.  Co.,  60  Me.  173,  81  Am. 
Rep.  262;   21  Amer.  &  Eng.  Bncy.  Law  (2d 
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Ed.)  427;  1  Tbompson,  Comm.  on  Neg.  088.  \ 
In  Pierce  t.  Whitcomb,  48  Vt  127,  21  Am. 
Rep.  120  (at  page  131  of  48  Vt,  21  Am.  Rep. 
120)  the  very  able  and  learned  Judge  Red- 
fleld  said:  "Bnt  if  one  departs  substantially 
from  the  provided  way  of  access,  or,  becom- 
ing the  guest  or  patron  In  a  place  of  business, 
and  on  his  own  motion,  goes  in  the  dark 
into  places  of  danger,  and  Is  Injured,  he 
voluntarily  takes  the  peril  and  the  risk  upon 
himself." 

4.  It  is  only  where  the  customer  is  inrited 
or  Induced  by  the  proprietor  or  other  person 
in  authority  into  such  portions  of  the  prem- 
ises not  intended  for  the  customer  that  the 
law  raises  the  obligation  on  the  part  of  the 
proprietor  or  occupier  to  famish  the  customer 
a  reasonably  safe  place  therein  for  the  pur- 
pose of  the  invitation,  and  this  obligation  or 
duty  resting  upon  the  proprietor  springs 
from  the  same  source  as  that  before  con- 
sidered— i.  e.,  it  finds  its  origin  in  this  invita- 
tion or  inducement  to  enter,  which  carries 
with  it  a  resultant  guaranty  on  the  part  of 
the  proprietor  that  the  place  is  safe  and 
secore  for  the  purpose — and  if,  under  such 
circumstances,  the  customer  is  injured  be- 
cause of  this  failure  of  the  proprietor  to 
discbarge  his  duty  in  that  behalf,  then  lia- 
bility attaches  for  such  injury,  as  in  a  case 
where  a  clerk  of  the  proprietor  Invited  a 
customer  into  a  dark  and  unprovided  part 
of  the  store,  and  she  there  fell  Into  an  open 
cistern.  It  was  held  to  be  a  proper  question 
for  the  Jury  and  the  recovery  was  sustained. 
Freer  v.  Cameron,  4  Rich.  Law  (S.  C.)  228, 
56  Am.  Dec.  668.  And  in  Welch  v.  McAlKs 
ter,  15  Mo.  App.  492,  a  husband  and  wife 
called  upon  a  pork  packer  from  whom  they 
usually  purchased  meats  and  desired  to  buy 
a  shoulder.  The  foreman  in  charge  pointed 
out  certain  meats,  and  then  accompanied 
both  into  the  rear  of  the  establishment, 
walking  Immediately  In  front  of  the  wife, 
who  stepped  into  a  pitfall  and  was  injured. 
This  court  held,  and  very  properly  we  think 
under  the  circumstances,  "that  neither  the  I 
husband  or  wife  Is  to  be  regarded  as  hav-  j 
ing  been  a  trespasser,  a  mere  volunteer,  or  ; 
a  bare  licensee  in  the  portion  of  the  building  ' 
where  the  open  hatchway  was  situate,"  and  ' 
the  recovery  was  sustained.  See,  also,  1  > 
Thompson  on  Neg.  tS  988,  989.  Our  atten-  ! 
tion  has  not  been  called  to  any  case  by  the  i 
learned  counsel  where  it  was  held  that, 
in  the  absence  of  an  affirmative  showing  of 
express  invitation  or  order  or  conduct  equiva- 
lent thereto,  such  as  the  proprietor  or  other  | 
person  in  authority  leading  the  way  or  ac- 
companying the  injured  party  into  such  pri- 
vate apartments,  a  recovery  has  been  had, 
or  where  it  has  been  asserted  by  any  court 
or  text  writer  that  under  such  circumstances 
any  duty  was  owing  by  the  proprietor  or 
occupant  to  the  complainant,  and  after  dill- 
gent  research  in  a  vain  attempt  to  sustain 
this  Judgment  we  have  been  unable  to  dis- 
cover a  single  precedent  supporting  the  doc- 


trine contended  for  by  respondent  On  the 
contrary,  the  authorities,  with  marked  unani- 
mity, concur  to  the  effect  that  under  sucti 
drcumstances  the  complainant  Is  a  licensee 
and  exercises  the  license  with  its  concomitant 
perils  and  at  his  own  risk. 

6.  It  is  argued,  however,  that  inasmucli 
as  the  respondent  gave  evidence  as  follows: 
"Mr.  Harris  said  to  me,  'Oo  back  there  and. 
see  the  shipping  clerk,'  and  pointed  to  the 
partition,  and  I  started,  walked  right  past 
him  to  where  the  partition  was,"  etc. — ^that 
this  was  an  order  or  invitation  to  respond- 
ent to  go  into  said  dangerous  place,  and  that 
therefore  it  was  a  proper  case  for  the  Jury 
to  say  whether  or  not  he  had  either  been 
ordered  or  invited  therein.    It  is  to  be  noted 
that  Mr.  Harris  was  only  abont  two   feet 
away  from  the  respondent  when  he  started 
and  passed  him,  so  Mr.  BCarris  did  not  see 
him  about  to  enter  the  door  of  the  partition. 
Then,  too,  there  were  other  persons  in  the 
room   investigating   and   purchasing   goods. 
Had  respondent  been  a  stranger  to  the  store, 
however,  the  argument  might  have  more  force 
than  can  be  attached  to  It  when  measured 
along  with  other  admissions  from  him  on  tbe 
witness  stand.    He  testified  that  he  had  been 
in  the  store  on  two  separate  occasional  with- 
in the  last  80  days  previous  to  this  occur- 
rence; on  each  occasion  his  call  was  pertaining 
to  this  same  transaction,  and  each  time  his 
wants  were  attended  to  by  the  same  Mr.  Har- 
ris; that  the  store  consisted  of  three  rooms, 
partitioned  each  from  the  other,  and  connected 
with  an  archway  near  the  center  of  said 
partitions;    that  be  and  Mr.   Harris  w^e 
then  in  the  room  farthest  east — that  is.  No. 
1102 — that  he  knew  the  shipping  clerk's  of- 
fice was  in  the  rear  of  the  room  farthest 
west — ^that  is,  room  Na  1106 — and  upon  his 
first  visit  he  had  been  accompanied  to  the 
shipping   clerk's   office   by   Mr.    EUrris,   on 
which  occasion  he  paid  $10  on  the  bed;  that 
he    and    Mr.    Harris    entered    the    sliipplng 
clerk's  room  from  the  door  on  the  west  side 
thereof  inside  of  the  west  room,  No.  1106; 
that  two  weeks  later,  on  the  occasion  of  his 
second  visit,  also  in  company  with  the  same 
Mr.  Harris,   he  had   called  a  second   time 
upon  the  shipping  clerk  in  tbe  rear  of  room 
No.  1106  and  entered  the  same  do<»  from 
the  same  room;  so  we  see  that  Mr.  Harris 
had,  on  two  occasions,  conducted  him  safely 
thereto,  and  thus  pointed  him  to  a  safe  and 
secure  route,  and  evidently  the  route  used  by 
the  firm  and  its  employt^s.     Respondent  had 
no  right  to  presume  that  there  was  another 
route   thereto,   inasmuch   as   he   had   twice 
been   directed   and   accompanied  along   the 
route  mentioned.    He  knew  the  location  of 
and  a  proper  and  safe  route  to  the  shipping 
clerk's  office.    On  the  occasion  in  question,  as 
said,  he  was  in  the  second  room  east  of  No. 
1106,  and  when  Mr.  Harris  said,  "Go  back 
there  and  see  the  shipping  clerk,"  pointing 
toward  the  partition,  which  was  located  in 
tbe  general  direction  of  the  derk'a  office, 
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he  of  coarse,  wu  speaking  with  reference 
to  respondent's  then  acquired  Icnowledge  ot 
tbe  situation  of  the  oOice  and  the  way  to 
reacli  it,  whldi  knowledge  both  parties  knew 
tbe  Tcspondent  possessed,  and  In  no  sense 
could  this  expression  be  tortured,  turned,  or 
twisted  In  the  light  of  these  circumstances 
either  into  an  order  or  an  invitation  to  the 
respwDdent  to  go  Into  tbe  dark  and  dangerous 
room  not  Intended  for  others  than  employes 
who  were  famllar  therewith,  tat  cwtalnly 
tbe  law  wlU  require  the  respondent  In  this 
case,  as  in  ereiy  other,  to  use  and  be  govern- 
ed by  some  degree  of  intelligence  (when  he 
is  8  man  possessing  such,  as  respondent  Is), 
and  will  ascertain  and  measure  the  rights  of 
tbe  parties  with  regard  thereto.  If  the  re- 
^xmclent  cbose  to  explore  for  a  shorter 
route  to  the  office  of  the  shipping,  clerk,  the 
location  at  and  route  to  which  he  had  been 
fully  acquainted  with  by  appellants,  he  be- 
came a  mere  licensee  In  that  portion  of  the 
building  where  lie  was  unfortunately  precip- 
itated Into  the  elevator  shaft,  and  entered 
there  at  bis  own  risk. 

For  the  reason  that  the  respondent  was 
a  mere  licensee  at  the  time  and  place  of  his 
injury,  and  that  there  was  therefore  no 
duty  resting  upon  tbe  appellants  to  furnish 
him  a  reasonably  safe  and  secure  place, 
and  no  consequent  negligence  in  default 
thereof,  the  Judgment  will  be  reversed.  It 
is  ao  ordered. 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 


SCOTT  T.  ADAMS  BXPRBSS  CO.  et  al. 
(St.  Louis  Ooort  of  Appeals.    Missouri.    Jan.  2, 

i9oe.) 

Appeai.  —  Bboobd  —  FiLino  Biu.  or  Exokp- 

noRs. 

Where  no  bill  of  exceptions  appears  to  have 
been  filed  in  tbe  trial  court,  there  is  nothing 
for  review  on  appeal  except  the  record  proper. 

[Ejd.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  t  2427.] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  Flora  O.  Scott  against  tbe  Adams 
■xpress  Company  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Aflirmed. 


Hober  W.   Adams,  for  appellant 
Werner,  for  respondents. 


Percy 


BLAND,  P.  J.  The  suit  is  In  replevin. 
Tbe  plaintiff  furnished  a  delivery  bond,  which 
the  sheriff  approved,  and  the  property  in  con- 
troversy was  taken  from  defendant  and  deliv- 
ered to  plaintiff.  Pending  the  proceedings 
tlte  defendant  moved  the  court  to  require  the 
plaintiff  to  give  an  additional  delivery  bond. 
The  motion  was  sustained,  and  plaintiff  was 
required  to  file  an  additional  bond  wltbin  10 
da}s.  She  failed  to  comply  with  the  order 
at  tbe  eourt  by  filing  ttw  additional  bond. 


and  her  suit  was  dismissed  and  Judgmeat 
rendered,  requiring  the  sheriff  to  retake  the 
property  r^levled  and  deliver  it  to  tbe  de- 
fendant Plaintiff  appealed  from  this  order 
and  Judgment 

There  is  nothing  in  tlie  record  or  in  the  ab- 
stracts of  the  record  filed  in  this  court  to 
show  that  a  bill  of  exceptions  was  ever  filed 
In  the  trial  court  therefore  there  is  nothing 
before  us  for  review  but  the  record  proper 
(Mlrrlelees  v.  Railway,  163  Mo.,  loc.  cit  490, 
63  S.  W.  718 ;  Bank  v.  McMullen,  86  Mo.  App. 
.142;  Finch  v.  Trust  Co.,  92  Mo.  App.  263)  ; 
and,  as  no  error  appears  upon  the  face  of 
the  record  proper,  the  Judgment  must  be  af- 
firmed. 

The  Judgment  Is  affirmed.    All  concur. 


GUMM  V.  JONBS  et  al. 

(Kansas  Citv  Court  of  Appeals.    Mlisonrt 
Jan.  8,  1906.) 

Animals— Hoo  Law— Rxtbai.. 

Rev.  St  1879,  c.  159,  providing  for  re- 
straining swine  from  ronnine  at  large  was  re- 
pealed by  act  March  27,  ISSS  (Laws  1883,  p. 
26),  providing  for  the  restraining  of  domestic 
animals  from  running  at  large,  to  wit  animals 
of  the  species  of  horse,  male,  ass,  cattle,  swine, 
■heep,  or  goats ;  the  later  act  being  intended  to 
cover  the  entire  subject  of  restraining  domestic 
I  animals  thereby  superseding  the  former  law. 
[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Animals,  g  148;  v«A.  44,  Cent  Dig. 
Statutes,  H  230-24a] 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  D.  Perkins,  Judge. 

Action  by  J.  W.  Oumm  against  H.  Jones 
and  others.  From  a  Judgment  in  favor  of 
defendant  on  appeal  from  a  Justice  of  the 
peace,  plaintiff  appeals.    Reversed. 

Shannon  &  Shannon,  for  appellant  How- 
ard Gray,  for  respondents. 

BROADDUS,  P.  J.  The  plaintiff  com- 
menced this  action  before  a  justice  of  the 
peace  to  recover  the  value  of  two  hogs  de- 
tained by  defendants  under  tbe  law  restrain- 
ing animals  from  running  at  large.  The  case 
was  appealed  to  the  circuit  court  where  de- 
fendants prevailed,  and  plaintiff  appealed. 

The  only  question  presented  for  considera- 
tion is:  Was  the  law  restraining  swine  from 
running  at  large  in  force  In  Jasper  county  ?  At 
the  time  tbe  special  election  was  held  to  de- 
termine whether  swine  should  be  restrained 
from  running  at  large,  tbe  act  approved 
M.arch  27,  1883  (Laws  1883,  p.  26),  was  in 
force.  On  August  16,  1883,  a  petition  was 
presented  to  the  county  court  of  Jasper  Coun- 
ty, signed  by  100  persons  styling  themselves 
as  "freeholders"  praying  the  court  to  malje 
an  order  for  a  special  election  to  be  held  for 
the  purpose  of  restraining  swine  from  run- 
ning at  large  In  the  county.  Whereupon,  the 
court  ordered  that  such  special  election  be 
held  m  tbe  county  for  the  puriy>se,  according 
to  the  provisions  of  chapter  159,  Rev.  St 
1879.    Tbe  election  was  held  in  pursuance  of 
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said  order,  and  on  the  29tb  day  of  September 
following,  the  court  found  and  declared  that 
the  proposition  bad  been  carried.  The  plain- 
tiff contends  that,  as  chapter  159,  under 
which  said  special  election  was  held,  was  not 
then  in  force,  the  result  was  nugatory.  The 
act  of  1883  does  not  purport  to  be  an  amend- 
ment to  the  law  found  in  the  revision  of  1879, 
but  the  substitution  of  a  new  act  The  latter 
law  only  provided  for  restraining  swine  from 
running  at  large;  whereas  the  former  Is  an 
act  "to  restrain  domestic  animals  from  run- 
ning at  large,"  viz.,  animals  "of  the  spedee  of 
horse,  mule,  ass,  cattle,  swine,  sheep,  or 
goats."  There  is  no  repugnance  between  the 
two. 

In  State  v.  Roller,  77  Mo.  120,  it  is  held 
that:  "A  statute  revising  the  whole  subject- 
matter  of  former  statute  and  evidently  in- 
tended as  a  substitute  for  It,  although  it  con- 
tains no  express  words  to  that  effect,  repeals 
the  former."  And  in  State  v.  Hickman,  84 
Mo.,  loc.  dt  79,  it  is  said:  "The  general  rule 
certainly  Is  that  an  act  purporting  to  revise 
and  amend  another  act  and  embracing  its 
subject-matter,  whether  old  provisions  are 
retained,  excluded  or  modified,  and  whether 
or  not  new  provisions  are  incorporated,  does, 
by  necessary  Implication,  if  not  in  express 
terms,  effect  the  repeal  of  the  old  law,  unless 
a  different  purpose  is  manifested."  See,  also, 
Meriwether  v  Love,  167  Mo.  514,  67  S.  W. 
250;  Berkshire  v.  Mo.  Pac.  Ry.  Ck>.,  28  Mo. 
App.  225.  But  the  precise  question  before  us 
was  decided  by  this  court  in  Crumley  v.  Kan- 
sas City,  C.  &  S.  Ry.  Co.,  82  Mo.  App.  505, 
where  it  was  held  that  the  law  of  1883  re- 
pealed that  of  1879:  and  that  the  adoption 
of  the  hog  law  under  the  former,  after  the 
latter  went  into  effect  in  Cass  county,  left 
that  county  as  It  was  before  the  adoption  of 
the  law.  As  the  law  restraining  animals,  in- 
cluding hogs,  from  running  at  large,  in  force 
at  the  time  of  the  special  election,  was  not 
adopted,  there  is  no  law  so  restraining  them 
in  the  county  of  Jasper. 

It  Is  needless  to  notice  other  questions  rais- 
ed by  appellant 

Reversed  and  remanded.    All  concur. 


UIBUTHNOT  et  aL  v.  ECLIPSE  LAND  & 
MIN.  CO.  et  al. 

(Kansas  City  Court  of  Appeals.    Misaouri. 
Jan.  8,  1906.) 

Mines  and  Minebaus— Lxasks— SvBLErriNO 
^Term-^Statdtes. 

Rev.  St.  1899,  i'8766,  provides  that,  wlien 
any  person  owning  real  estate  or  leasehold  in- 
terest therein  (or  mining  purposes  shall  permit 
any  persons  other  than  tneir  agents  or  employes 
to  mine  thereon,  a  printed  statement  of  the 
terms  on  which  the  lands  are  to  be  mined  shall 
be  kept  posted,  etc.,  for  the  Information  of  per- 
sons digging  on  the  land,  and  section  8767 
declares  tliat  in  case  the  owner  or  lessee  failed 
to  comply  vrith  the  previons  section  a  person 
permitted  to  mine  or  open  a  shaft  on  the  land 
shall  have  the  exclusive  right  to  mine  such 
shaft,  etc.,  and  a  right  of  way  over  the  land 


for  purposes  of  such  mining  for  a  term  of  three 
years  from  the  date  of  his  permit  Beld  that, 
where  a  lessee  of  certain  minend  land  orally  per- 
mitted plaintiff's  assignors  to  mine  on  the  land 
without  posting  mining  rules  and  regulations, 
the  rights  acquired  by  plaintilTs  assignors  which 
thev  were  authorized  to  assign  were  limited  to  a 
perior  of  three  years. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Mines  and  Minerals,  I  172.] 

Appeal  from  Circuit  Court,  Jasp«r  County ; 
Howard  Gray,  Judge. 

Action  by  O.  W.  Arbuthnot  and  another 
against  the  Eclipse  Land  &  Mining  (Company 
and  others.  From  a  judgment  in  favor  of 
defendants,  plaintiffs  appeal    Affirmed. 

Robert  A.  Mooneybam  and  H.  W.  Currey, 
for  appellants.  Thomas  &  Hackney,  for  re- 
spondents. 

BROADDUS,  P.  J.  The  court  sustained  a 
demurrer  to  plaintiffs'  petition,  and  tb^  ap- 
pealed. 

The  petition  Is  substantially  as  follows:  In 
February,  1901,  the  defendant  the  Eclipse  Land 
&  Mining  Company  beld  a  mining  lease  for 
the  unexpired  term  of  eight  years  on  certain 
real  estate  in  the  county  of  Jasper,  and  with- 
out putting  up  mining  rules  and  regulations, 
as  required  by  the  statute,  gave  verbal  per- 
mission to  W.  B.  Smith  and  Orlando  WUliama 
to  mine  on  a  part  of  said  premises;  and  It 
was  also  verbally  agreed  that  they  and  their 
assigns  should  have  the  right  to  mine  on  the 
land  during  the  terms  of  said  company's  lease. 
Afterwards,  on  May  2,  1901,  said  company 
posted  rules  and  regulations,  which,  however, 
did  not  specify  the  time  during  which  the 
mining  right  should  continue;  but  it  was 
agreed  verbally,  at  the  time  when  said  Smith 
and  Williams  signed  the  register  of  the  rules, 
that  their  right  to  mine  should  continue  dar- 
ing the  unexpired  term  of  said  company's 
lease.  Afterwards  Smith  and  Williams  trans- 
ferred certain  of  their  interest  to  the  firm  of 
Llchliter  &  Co.,  by  the  terms  of  which  the 
latter  were  to  pay  the  Eclipse  Company  a 
certain  royalty  and  also  to  pay  Smith  and 
Williams  a  royalty.  Under  the  arrangement 
Smith  and  WlUlama  and  Llchliter  &  Oa 
operated  the  mines,-  and  the  latter  paid 
royalty  to  the  Eclipse  Company  and  to  Smith 
and  Williams  until  May  2,  1904,  at  which 
time  the  said  Eclipse  Company  and  the  Loyal 
Mining  Company,  which  became  interested  In 
the  lease,  refused  to  recognize  the  right  of 
Smith  and  Williams  and  Llchliter  &  Co.  to 
further  mine  on  the  land.  It  was  further 
alleged  that  a  copy  of  the  lease  from  Smith 
and  Williams  to  Llchliter  &  Ga  was  delivered 
to  the  Eclipse  Company,'  which  approved  and 
retained  the  same  and  acted  on  it  until  the 
said  2d  day  of  May,  1904.  The  plaintiffs' 
suit  is  to  recover  damages  from  the  said 
last-named  date. 

It  is  contended  by  plaintiffs  that  the  con- 
tract between  Smith  and  Williams  and  the 
Eclipse  Company  was  a  mae  license  and 
created  no  Interest  in  the  realty ;  therefore  it 
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waa  not  obnozlotia  to  the  statute  of  fraacUi, 
reqnlrliig  all  contracts  creating  any  Interest 
is  land  to  be  In  writing.  It  was  held.  In 
Boone  et  aL  t.  Stover  et  al.,  66  Mo.  430,  that: 
*An  instmmoit  In  writing,  under  seal,  grant- 
ing permission  to  mine  on  a  certain  lot,  so 
long  as  tbe  grantees  do  regular  mining  work 
on  the  lot.  Is  a  license,  and  a  grant  of  an  In- 
corporeal hereditament"  And:  "That  such 
an  Instrument  is  not  a  lease,  for  tbe  reason 
that  It  does  not  pass  such  an  estate  In  pos- 
session in  the  land  as  would  entitle  the 
grantee  to  maintain  ejectment"  And  tbe  law 
is  similarly  stated  in  29  A.  &  B.  Ency.  of  liaw, 
p.  883 ;  Browne  on  Statute  of  Frauds,  it  21 
to  32,  inclnslTe :  Morrill  t.  Mackman,  24  Mich. 
379,  9  Am.  Rep.  124 ;  Wortben  t.  Oamo,  182 
Mass.  243,  65  N.  E.  67.  But  It  seems  to  us 
that  the  character  of  the  verbal  contract  in 
controversy,  its  force  and  effect  whether  it 
be  a  lease  or  a  license,  or  whether  It  creates 
a  corporeal  or  an  Incorporeal  hereditament 
tt  common  law,  is  immaterial,  because  sec- 
tions 8766,  87C7,  Rev.  St  1899,  provide  that 
It  shall  remain  in  force  for  a  term  of  only 
three  years.  In  a  recent  decision  of  this 
court  it  Is  held  that:  "Where  a  lessee  of  min- 
ing land  plats  It  and  ix>8ts  rules  omitting  to 
name  the  time  for  the  continuance  of  miner's 
rights  to  operate  as  required  by  the  statute, 
then  tbe  license  continues  for  a  period  of 
three  years,  and  no  longer.  •  •  • "  Ash- 
craft  T.  Englewood  Mining  Co.,  106  Mo.  App. 
<S7,  81  S.  W.  469.  And  such  U  the  holding 
in  Robinson  v.  Troup  Mining  Co.,  66  Ma  App. 
662.  And  tbe  said  Smltb  and  Williams  could 
conv^  no  greater  estate  than  they  held 
themselves  to  Llchllter  &  Ca 

The  statute  in  question  settles  every  dis- 
puted question  raised  by  plaintiffs  on  their 
appeal.  Tbe  Legislature  evidently  bad  in 
mind  tbe  multiplicity  of  questions  that  would 
inevitably  arise  in  the  business  of  mining 
without  some  definite  rules  regulating  the 
matter;  and,  for  tbe  purpose  of  defining  the 
duties  of  owners,  lessees,  and  miners  of  land, 
it  enacted  the  mining  statute.  And,  as  the 
statute  In  question  is  clear  and  positive  in 
its  tains,  there  can  be  no  good  reason  assign- 
ed why  Its  legitimate  effect  should  be  fritter- 
ed away  undo:  tbe  pretense  of  conforming 
to  common-law  rules. 

As  plaintiffs'  right  to  mine  on  tbe  land  had 
expired  by  reason  of  the  statute  in  question, 
the  action  of  the  court  in  sustaining  tbe  de- 
murrer is  affirmed.    All  concur. 


KNOEPEER  V.  REDEL, 

(Kansas  Oity  Court  of  Apiieals.    Mlssonrl. 
Feb.  6,  1906.) 

1.  LARnLORD  AND  TXRANT— FBAUD  OJ  LARD- 
LORD  iR  PBOCinuRo  Lease. 
A  lease  is  void  tot  fraud,  where  the  lessor, 
knowing  that  the  lessee  cannot  read,  professes 
to  read  from  it  an  agreement  he  knew  was  not 
tbete.  and  therd>y  deceives  the  lessee,  so  that 
the  antecedent  verbal  agreement  is  the  only 
contiact  between  the  paroea. 


Z  Same— Pbovisior  as  to  Rert— Irundatior 
OF  Land. 

A  lease,  at  $5  per  acre,  of  100  acres  of 
land  which  the  parties  knew  was  liable  to  over- 
flow, and  parts  of  which  they  knew  were 
higher  than  others,  so  that  there  might  be  a 
partial  destruction  of  crops  from  inundation, 
provided  that,  if  the  land  overflowed,  the  rent 
was  to  be  considered  paid,  bnt  if  there  was  still 
time  the  land  was  to  be  replanted  on  shares; 
the  landlord  furnishing  the  seed  and  the  lessee 
putting  It  in.  Held  that  In  case  of  part  only  of 
the  crop  being  destroyed  or  substantially  in- 
jured, there  was  to  be  a  deduction  from  the  cash 
rental  at  the  rate  of  $5  per  acre  for  the  land 
on  which  the  crop  was  so  destroyed  or  injured, 
and  that  it  was  not  necessary  for  the  entire  crop 
to  be  destroyed  for  such  provision,  to  have 
effect 

8.  Sake— Pbovisior    aoairst    Svaixvnsa — 
Remedy  roa  Bbeach. 

Under  a  lease  prohibiting  subletting  with- 
out the  written  consent  of  the  landlord,  but 
providing  no  penalty  for  violation  of  the  pro- 
vision, its  breach  gives  the  landlord  merely  a 
right  of  action  for  any  damages,  or  a  right  to 
enjoin  continuance  thereof. 
4.  Same — Waives. 

A  provision  in  a  lease  against  subletting 
without  the  written  consent  of  the  landlord  will 
be  held  waived;  tbe  lessor,  boCore  the  subletting, 
being  informed  by  the  lessee  of  his  Intention 
to  sublet  and  having  made  no  objection,  but 
apparently  acquiesced  therein. 
6l  AppsaI/— Haxklbss  Ebbob. 

Indefinitenees  In  the  Instructions  as  to  the 
measure  of  damages  gives  plaintiff  no  right  to 
reversal ;  the  verdict  having  given  him  all  he 
was  entitled  to  under  the  evidence. 

Appeal  from  Circuit  Court,  Platte  Cotmty ; 
A.  D.  Bumea,  Judge. 

Action  by  J.  H.  Knoepker  against  Emll 
Redel.  From  tbe  Judgment,  plaintiff  appeala 
Affirmed. 

Floumoy  &  Floumoy,  for  appellant  Sid- 
ney F.  Berry  and  A.  D.  Gresbam,  for  re- 
spondent 

JOHNSON,  J.  Action  by  a  landlord 
against  his  tenant  to  recover  rent  due  and 
unpaid.  In  October,  190S,  the  parties  signed 
a  written  lease,  tmder  the  terms  of  which 
plaintiff  leased  a  farm  of  100  acres  in  Platte 
county  for  the  term  of  one  year,  beginning 
March  1,  1904,  for  which  defendant  agreed 
to  pay  as  rental  tbe  sum  of  $600.  Defendant 
paid  $200  of  tbe  rent  when  the  lease  was 
signed,  and  executed  and  delivered  to  plain- 
tiff blB  promissory  note  for  tbe  remainder 
of  1300,  to  become  due  September  1,  1904. 
In  the  i)etltlon,  plaintiff  pleads  the  contract 
of  lease,  defendant's  possession  thereunder, 
the  execution  and  delivery  of  the  note.  Its 
nonpayment  at  maturity;  and  prays  Judg- 
ment for  the  amount  due  thereoa  In  his 
answer,  defendant.  In  effect  admits  the  exe- 
cution of  the  lease,  and  note,  but  avers  they 
do  not  express  tbe  real  contract  made  by  tbe 
parties,  and  were  procured  by  plaintiff  under 
false  and  fraudulent  representations.  No 
attack  Is  made  upon  tbe  sufficiency  of  the 
allegations  of  tbe  answer,  nor  does  any  room 
for  one  appear,  and  therefore  a  statement  of 
the  facts  in  evidence,  upon  which  defendant  re- 
lies to  defeat  tbe  written  contract,  will  serve 
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to  present  the  Isenes  made  by  the  pleadings,  i 
Tbe  rented  land  lies  In  tbe  valley  of  the  Mis- 
souri river  and  has  been  Inundated  at  times 
when  tbe  water  flowing  In  that  river  has  been 
of  extraordinary  voiume,  but  is  of  snfllcient 
elevation  to  escape  invasion  from  ordinary 
high  water.  It  Is  under  cultivation;  com 
being  the  crop  usually  grown  npon  it.  The 
parties  met  in  Independence,  where  plaintiff 
lives,  and  a  conversation  followed  relative  to 
the  renting  of  the  land  for  the  year  beginning 
with  the  following  March,  and  a  verbal  agree- 
ment was  made.  From  this  point  on  the 
facts  are  in  controversy,  and  those  detailed 
by  defendant  will  be  stated  first.  Defendant 
is  a  German,  who  can  neither  read  nor  write 
the  English  language,  and  this  fact  was  com- 
municated by  him  to  plaintiff  before  the  writ- 
ten lease  was  prepared.  The  parties  agreed 
upon  a  rental  of  $S  per  acre,  or  $000  for  the 
farm.  Defendant  expressed  the  fear  that 
the  land  might  be  overflowed  and  the  crop 
thereon  destroyed,  to  which  plaintiff  replied: 
"Why,  It  can't  overflow.  If  It  does  overflow, 
your  rent  is  paid;  and  you  don't  owe  me  a 
dollar  if  that  crop  overflows."  This  appear- 
ed to  satisfy  defendant  and  then  the  subject 
of  making  a  written  contract  was  taken  up. 
Defendant  wished  to  have  some  third  person 
prepare  It,  but  plaintiff  said  be  would  do  that, 
and  added:  "Well,  If  you  are  afraid  of  me, 
I  will  go  and  get  a  water  lease."  He  started 
to  leave,  then  turned  to  defendant  and  asked: 
"Can't  you  read?"  Defendant  answered, 
"No."  Plaintiff  said:  "Well,  If  the  crops 
overflow,  you  have  got  to  put  It  in  again  If 
the  water  goes  down  In  time."  Defendant 
responded  that  he  would  if  plaintiff  would 
furnish  tbe  seed  and  take  a  third  of  bis  crop 
In  payment  of  the  rent  Plaintiff  then  went 
over  to  the  courthouse,  and  in  a  few  moments 
returned,  and  said:  "I  have  got  two  water 
leases,  one  for  you  and  one  for  me,  and  tbe 
law  Is  plainly  printed  on  them  about  the 
bottom  land  subject  to  overflow.  The  law 
of  the  state  of  Missouri  Is  plainly  printed  on 
them."  Plaintiff  then  wrote  upon  the  printed 
forms,  after  which  he  read  one  of  them 
to  defendant  who  did  not  understand  it,  and 
Inquired,  "How  does  this  contract  run?" 
Plaintiff  then,  pretending  to  read  from  the 
instrument  said  In  effect:  "If  it  overflowed 
from  the  Missouri  river,  tbe  rent  was  paid, 
but  I  was  to  put  in  tbe  crop  again,  him  to 
furnish  the  seed,  and  me  to  put  it  in  for  com 
rent"  Relying  upon  the  assurance  thus  giv- 
ea  by  plaintiff,  the  lease  and  note  were  signed 
by  defendant  and  $200  in  money  paid  upon 
the  rent  The  lease  actually  written  was  in 
the  usual  form,  and  contained  no  agreement 
of  the  character  mentioned,  but  defendant 
did  not  learn  of  the  deception  practiced  upon 
him  until  late  In  the  spring  of  the  following 
year.  He  entered  into  tbe  possession  of  tbe 
farm  at  tbe  appointed  time,  and  planted  all 
of  It  excepting  a  few  acres  In  corn.  During 
tbe  spring  the  greater  portion  of  the  land  was 
overflowed  four  times  by  water  from  the 


river;  the  last  being  near  the  let  of  July. 
Tbe  crop  on  all  but  35  acres  was  completely 
destroyed,  and  the  remainder  Injured.  The 
yield  of  the  entire  farm  did  not  exceed  about 
1,800  bushels,  which  were  attached  by  plain- 
tiff in  this  action  and  sold  for  $876.  Plain- 
tiff, complying  with  defendant's  request  Tisit- 
ed  the  farm  in  June,  and,  after  making  an 
inspection,  was  asked  by  defendant  "What 
arrangement  he  would  make  to  put  the 
ground  in  again,  and  he  said,  'It  waa  none  of 
bis  business.'  I  said,  'Well,  it  is ;. ain't  we  got 
a  contract  if  the  ground  overflows — tbe  rent 
was  paid  and  you  was  to  take  a  share  of  the 
crop?'  He  said,  'No.'  I  said,  "There  is  too,' 
and  then  be  up  and  said  it  was  a  damned 
lie."  Plaintiff  did  not  furaish  any  seed  for 
replanting. 

Plaintiff's  version  of  the  transaction  ap- 
pears In  this  extract  from  his  testimony:  **I 
wrote  the  lease  on  a  printed  form.  •  •  • 
I  do  not  know  whether  I  read  to  Mr.  Redel 
the  copy  I  kept  or  the  one  I  gave  him.  We 
talked  about  tbe  matter  at  the  time  the  lease 
was  signed.  *  *  *  I  told  him  the  land 
bad  overflowed  In  1803,  and  I  had  lost  a 
portion  of  the  crop  but  once  in  15  years.  I 
did  not  agree  or  represent  to  defendant  tbat 
if  the  river  overflowed  the  land,  I  would  give 
him  a  rebate  on  the  rent  I  did  not  read  to 
the  defendant  or  purport  to  read  to  him  out 
of  the  lease  that,  tf  the  river  overflowed  the 
land,  he  would  not  have  to  pay  the  rent  that 
the  note  would  not  be  due  and  the  $200  cash 
be  had  paid  would  be  given  back  to  him,  and 
that  he  was  to  put  in  the  com  tbe  second 
time,  I  to  furnish  the  seed  and  take  com 
rent  I  did  not  tell  defendant  tbat  tbe  lease 
was  what  was  called  a  water  lease,  and  that, 
under  the  terms  of  the  lease,  the  laws  of  Mis- 
souri would  not  allow  me  to  collect  one  dollar 
rent  in  case  the  land  was  overflowed  and  tbe 
crops  lost"  As  to  the  damages  caused  by  high 
water,  the  witnesses  Introduced  by  plalntUC 
are  practically  in  accord  with  defendant. 
They  say  tbat  tbe  highest  water  occurred 
about  July  Ist  and  that  75  or  80  acres  w^ere 
then  under  water.  They  all  agree  that  the 
crop  on  at  least  half  the  acreage  was  totally 
destroyed,  and  that  on  tbe  remainder,  with 
the  exception  of  20  or  26  acres,  more  or  less 
injured.  There  Is  no  difference  among  tbe 
witnesses  relative  to  the  amount  of  com  pro- 
duced or  its  value.  In  the  Instructions  given 
tbe  Issue  of  fraud  was  submitted,  tbe  Jury 
returned  a  verdict  for  defendant  and  plain- 
tiff, after  unsuccessfully  moving  for  a  new 
trial,  appealed. 

Plaintiff  insists  the  court  committed  error 
in  refusing  his  request  for  a  peremptory  in- 
struction. In  resolving  tbe  questions  involved 
in  this  contention,  we  must  accept  as  true  the 
evidence  introduced  by  defendant  and  re- 
ject that  of  his  adversary  in  conflict  with  it. 
Looking  at  tbe  case  from  this  standpoint  'we 
are  without  hesitation  In  declaring  that  the 
written  contract  was  procured  by  plalntltt 
fraudulently ;  does  not  express  the  real 
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ment  made  by  tbe  parties,  and  therefore  U 
wholly  void  and  of  no  efTect  The  facta  that 
plHlntllT,  knowing  that  defendant  conid  not 
read,  professed  to  read  from  tbe  instrument 
an  agreement  that  he  knew  was  not  there, 
and  thereby  accomplished  his  purpose  to  de- 
ceive defendant,  are  enough  to  destroy  tbe 
bistrmnent,  and  to  present  the  antecedent 
verbal  agreement  as  the  only  contract  made 
by  the  parties.  But  plaintifT  says  that,  with 
tbe  written  contract  eliminated,  defendant 
cannot  prevail,  because,  under  defendant's 
own  statement  of  tbe  agreement,  a  total  de- 
struction of  the  crop  by  tlje  overflow  of  the 
river  was  required  in  order  to  release  defend- 
ant from  liability  under  the  note,  and  de- 
fendant admits  that  20  or  25  acres  of  the 
crop  were  not  touched  by  the  invasion  of 
water,  and  10  or  15  acres  of  the  remainder 
but  partially  damaged.  It  is  true,  the  agree- 
ment, as  stated  by  defendant,  does  not  ex- 
pressly provide  for  the  contingency  of  a  par- 
tial destruction  of  the  crop  from  this  cause, 
but  tbe  controlling  question  is:  What  was 
the  evident  purpose  and  intention  of  the  par- 
ties as  disclosed  by  tbe  terms  of  the  agree- 
ment in  the  light  of  the  circumstances  under 
which  It  was  made?  PlaintifT  argues  that 
the  position  of  defendant  logically  leads  to 
the  conclusion  that  if  all  of  the  crop,  save 
the  small  fraction  of  an  acre,  bad  remained 
nntonched  by  tbe  river,  the  defense  to  tbe 
note  now  asserted  could  as  well  be  maintain- 
ed as  it  may  be  under  the  facts  before  us, 
and  rightly  declares  that  such  conclusion 
should  not  be  entertained,  but  it  is  equally 
as  preposterous  to  say  that  if  all  of  tbe  crop 
bad  beoi  ruined,  except  the  fraction  of  an 
acre,  defendant  would  nevertheless  be  liable 
mider  the  agreement  to  pay  full  cash  rent. 
The  facts  and  circnmstances  surrounding  tbe 
transaction  greatly  aid  in  the  ascertainment 
of  tbe  real  intention  of  tbe  parties.  Both 
knew  the  land  was  subject  to  visitation  by 
high  water,  that  some  parts  of  it  were  more 
elevated  than  others,  and,  consequently,  that 
the  crop  might  suffer  from  a  partial  inunda- 
tion of  the  land.  Defendant  exhibited  great 
anxiety  to  protect  himself  against  loss  from 
overflow,  and  tbe  rent  was  fixed  at  so  much 
peracre^ 

A  reasonable  interpretation  of  the  contract 
forces  us  to  tbe  conclusion  that  the  parties 
mntaally  Intended  to  deduct  from  tbe  amount 
of  tbe  agreed  cash  rental  the  rental  value  at 
K  per  acre  of  tbe  acreage  upon  which  the 
crop  would  be  destroyed  or  substantially  in- 
jured by  water  from  tbe  river,  and  to  replant 
and  cultivate  the  land  so  injured  upon  crop 
sfaares.  Any  other  construction  would  neces- 
Mrily  lead  to  extreme  and  whimsical  con- 
clwions,  and  practically  emasculate  tbe  agree- 
ment which  the  facts  and  circumstances  cer- 
tainly show  tbe  parties  intended  should  apply 
in  the  event  of  a  substantial  Injury  to  tbe 
Tryps  from  an  invasion  of  tbe  river.  The 
written  lease.  In  terms,  prohibited  defendant 
from  subletting  the  premises  or  any  part 


thereof  without  the  written  assent  of  tbe 
landlord,  but  failed  to  provide  a  forfeiture  or 
other  penalty  for  the  violation  of  this  provi- 
sion. We  have  discarded  this  instrument, 
but,  as  It  was  read  over  to  defendant  and  no 
complaint  baa  been  made  by  blm  against  tbe 
insertion,  therein  of  this  agreement,  it  is  fair 
to  assume  that  it  was  included  in  the  contract 
actually  made.  Defendant,  without  obtain- 
ing tbe  written  assent  of  tbe  landlord,  under- 
let 46  acres  of  tbe  land  to  one  man,  and  30 
acres  to  another,  under  agreements  for  tbe 
payment  of  crop  rental,  and  with  the  under- 
standing that.  If  tbe  crops  were  destroyed  by 
flood,  defendant  "would  take  back  the  land." 

Several  points  are  made  by  plaintiff  relative 
to  tbe  effect  upon  the  relation  between  tbe 
parties  of  defendant's  alleged  breach  of  con- 
tract in  subletting  portions  of  tbe  farm,  all 
of  which  will  be  disposed  of  In  tbe  ensuing 
discussion.  In  omitting  to  provide  a  penalty, 
such  provisi(m  Is  to  be  regarded  as  a  mere 
agreement  or  covenant  as  distinguished  from 
a  condition,  and  therefore  its  breach  by  the 
tenant  would  not  give  tbe  landlord  tbe  right 
to  re-enter  or  to  enforce  a  forfeiture  of  the 
tenancy,  but  would  leave  blm  to  bis  action  at 
law  to  recover  tbe  damages,  If  any,  sustained 
by  him,  or,  under  proper  conditions,  would  af- 
ford blm  ground  for  equitable  relief  to  pre- 
vent tbe  continuance  of  tbe  breach.  Wood 
on  Landlord  and  Tenant,  §  81.  And,  further, 
notwithstanding  tbe  requirement  that  tbe  as- 
sent of  the  landlord  to  a  subletting  under 
tbe  terms  of  the  agreement  must  be  in  writ- 
ing, parties  who  make  contracts  may,  by  sub- 
sequoit  agreement,  unmake  or  alter  them, 
or,  by  his  subsequent  conduct,  a  party  for 
whose  benefit  a  provision  Is  made  may  be 
held  to  have  waived  It.  Polk  v.  Assur.  Co. 
(not  yet  officially  reported)  90  S.  W.  397. 
Plaintiff  was  Informed,  before  tbe  subletting, 
of  defendant's  purpose  to  engage  tbe  services 
of  under  tenants,  and  made  no  objection,  but 
apparently  '  acquiesced  in  tbe  arrangement. 
He  must  be  deemed  to  have  given  his  consent 
to  the  underletting,  and  Is  in  no  position  to 
Insist  upon  the  forfeiture  of  any  of  defend- 
ant's rights  under  the  contract,  nor  would  he 
be  in  such  position  had  tbe  agreement  against 
subletting  provided  a  forfeiture  as  tbe  penalty 
of  a  breach  thereof. 

But  It  Is  urged  that  defendant,  by  sublet- 
ting, placed  himself  in  a  position  that  pre- 
vented him  from  complying  with  his  agree- 
ment to  replant  com  destroyed  by  flood,  and, 
further,  that  It  would  be  unjust  to  permit 
him  to  occupy  a  position  from  which,  under 
certain  conditions  (not  before  us  here),  be 
could  have  received  full  rent  from  his  under- 
tenants and  then  claimed  benefits  from  the 
damage  done  to  their  crops.  Defendant's 
agreement  with  bis  undertenants  left  him 
free  to  perform  his  contract  with  plaintiff. 
They  were  to  pay  him  com  rent,  and.  In  tbe 
event  of  a  flood  from  the  river,  were  either  to 
replant  or  surrender  the  land  to  defendant. 
In  either  case  defendant  could  tiave  replanted 
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the  land  and  rendered  to  the  landlord  his 
third  of  the  crop  grown ;  and,  as  to  the  second 
point,  as  the  defendant's  subtenants  were  to 
pay  defendant  rent  in  kind,  and  not  in  cash, 
it  Is  impossible  to  conceive  a  situation  under 
which  defendant  could  have  profited  in  the 
manner  feared  by  plaintiff.  If  the  under- 
tenants' crops  were  washed  away,  defendant 
could  collect  no  rent  Damage  to  them  dam- 
aged him  In  the  proportion  of  his  Interest  in 
them.  As  between  him  and  plaintiff,  the  un- 
dertenants were,  in  fact  his  servants,  aiding 
him  In  the  tillage  of  the  land,  and  their  pres- 
ence in  the  case  is  without  effect  npon  the 
rights  of  the  parties.  The  demurrer  to  the 
evidence  was  properly  overruled. 

Finally,  plaintiff  contends  that  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded because  plaintiff's  instructions  are 
"too  vague  and  uncertain  as  to  the  measure 
of  damages,  and  gave  the  jury  no  basis  upon 
which  to  estimate  the  amount  of  rent  that 
might  be  due  appellant"  The  Instructions 
are  subject  to  this  criticism,  but  under  the 
conceded  facts,  the  error  must  be  held  to  be 
harmless.  Plaintiff  received,  and  the  verdict 
permitted  him  to  retain,  the  payment  of  |200 
made  by  defendant  when  the  contract  was 
entered  into.  His  own  witnesses  admit  that 
the  crop  was  seriously  damaged  on  all  but 
20  or  26  acres  of  the  land,  and  that  It  was 
totally  destroyed  on  at  least  half  of  the  acre- 
age. Under  the  views  expressed,  plalntlfT  was 
entitled  to  an  allowance  of  |5  per  acre  as 
rental  for  the  uninjured  portion  of  the  land. 
After  adding  to  this  the  value  of  his  interest 
In  the  com  grown  upon  the  partially  damaged 
acres,  the  total  could  not  possibly  exceed  the 
sum  of  1200,  the  amount  the  Jury  awarded 
blm  as  rent  for  the  whole  farm. 

We  find  no  substantial  error  in  the  record, 
and  the  Judgment  Is  aflEbrmed.    All  ccmcnr. 


STATE  T.  PRTCH. 

(Kansas  City  Conrt  of  Appeals.    Missouri. 
Jan.  a  1906.) 

1.  D18OBDKRI.T   HotrSE  —  EvinBNCB— Repxjta- 

TIOR   or  IinfATES. 

Id  a  prosecution  for  keeping  a  disorderly 
bouse,  evidence  of  the  reputation  of  accused  and 
other  female  Inmates  of  the  bouse  was  admis- 
sible, as  bearing  on  the  character  of  the  place, 
though  defendant  did  not  put  her  character  In 
issue. 

[Ed,  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Disorderly  Hoase,  S  2a] 

2.  Same— Weight. 

The  fact  that  women  inhabit  or  frequent 
a  house,  and  are  visited  there  by  different  men 
in  a  manner  not  recognized  by  social  usage,  is 
very  persuasive  evidence  that  the  place  is  used 
for  purjKtses  of  prostitution,  and  intended  to 
be  so  used  by  the  person  in  charge. 

[Ed.  Note, — For  cases  In  point,  see  voL  17, 
Cent  Dig.  Disorderly  House,  {{  23-26.] 

3.  Saio— InsTKUonoNS. 

Where,  In  a  prosecution  for  keeping  a 
bawdyhouse,  the  court  charged  that  a  bawdyhouse 
was  a  hotue  of  ill  fame  kept  for  the  resort  and 
commerce  of  lewd  people  of  both  sexes,  an  in- 


struction that  if  the  jury  believed  that  accused 
kept  a  common  bawdyhouse  and  "did  wilifiilly 
and  knowingly  keep  or  suffer  to  remain  in  and 
about  her  house  lewd  women,  or  moi,  for  the 
purpose  of  prostitution,  or  permit  them  to  come 
together  and  meet  or  remain  there  for  the  purpose 
of  having  illicit  sexual  intercourse,"  etc.,  she 
was  guilty,  was  not  prejudicially  erroneous  in 
that  the  use  of  the  disjunctive,  "or,"  authorized 
a  conviction  in  case  accused  suffered  either 
lewd  women  or  men  to  remain  in  her  house 
without  requiring  that  the  bouse  was  permitted 
to  be  used  for  immoral  purposes. 

[Ed,  Note, — For  cases  in  point,  see  vol.  17, 
Oent  Dig.  Disorderly  House,  i  SI.] 

Appeal  from  Circuit  Court  Ray  (bounty; 
J.  W.  Alexander,  Judge. 

Maud  Price  was  convicted  of  keeping  a 
bawdyhouse,  and  she  appeals.    AfiBrmed. 

J.  L.  Farrls,  Jr.,  and  M.  O.  Roberts,  for 
appellant  Albert  P.  Hamilton  and  George 
W.  Crowley,  for  the  State. 

JOHNSON,  J.  Defoidant  waa  charged 
with  the  offense  of  keeping  a  bawdyhouse 
and  upon  trial  convicted. 

The    evidence    introduced    by    the    state 
Btrongly  supported  the  charge  and  Justified 
its  submission  to  the  jury.    Defendant    of- 
fered no  evidence.    The  state,  over  the   ob- 
jection of  defendant  was  permitted  to  sliow 
the  reputation  of  defendant  and  the  otber 
female  inmates  of  the  house  kept  by  her  for 
chastity,  and  also  that  of  the  men  who  visit- 
ed the  place.    It  is  objected  that  as  defeand- 
ant  did  not  put  her  character  In  issue,    tlie 
state  could  not  and,  therefore,  evidence   of 
her  reputation  In  the  community  aSeee&.  by 
the  prosecution  should  have  been  excluded. 
The  point  Is  not  well  taken.    If  defendant's 
unchaste  acts  were  the  subject  of  the  offense. 
the  evidence   would   not  be  admissible    for 
other  purposes  than  that  of  impeachment;, 
for  the  fact  of  her  ill  repute  wotild  have  no 
tendency   to   prove  specific   acts   of   sexiuil 
misconduct  but  the  offense  here  charged    is 
that  of  keeping  a  resort  for  the  commission 
of   acts   of   prostitution.    The   character     of 
the  place  Is  an  elemental  fact  that  may    be 
established  by  direct  evidence  or  by  otber 
facts  and  circumstances,  from  which  It    re- 
sults as  a  necessary  conclusion.    The    f  aol 
that  women  Inhabit  or  frequent  a  house  and 
are  visited  there  by  different  men  In  a  man- 
ner not  recognitsed  by  social  usage  malsea 
the  bad  fame  of  Inmates  and  visitors     ax 
evidentiary   fact    which,    when   establisbed. 
is  very  persuasive  evidence  that  the  i>lao< 
Is  used  for  the  purposes  of  prostitution.    an<: 
Intended  to  be  so  used  by  the  person     ti 
charge.     State  v.  Barnard,  64  Mo.  260;   Stat* 
V.   Dudley.  56  Mo.  App.  450;    Wlgmore     oa 
Evidence,  (  78.    The  necessary  predlcatJir^ 
facts  appear  in  the  record  before  us    and 
under  the  rule  aimonnced,  evidence  oT     ^^ 
fendant'B  general  reputation  for  sexual     txB 
morality  was  admissible. 

Defendant  complains  of  the  first  Inst3-u<- 
tlon  given  on  behalf  of  the  state.  It  ia  j^ 
follows:    "If  the  Jury  find  and  believe  rrx»r 
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all  the  CactB  and  drduustances  In  evidence 
lic7ond  a  reasonable  doubt  that  Maud  Price 
at  any  time  within  one  year  prior  to  the  19th 
day  of  October,  1904.  the  date  of  the  finding 
of  the  indictment  in  this  case,  at  Ray  county, 
Ko.,  did  set  np,  Iceep,  or  maintain  a  common 
bawdyhonse,  commonly  called  a  house  of  III 
fame,  and  cNd  tDillfuUy  and  hnovHngly  keep 
or  suffer  to  remain  in  and  about  her  Jiouse, 
Incd  vomen,  or  men,  for  the  purpose  of 
prottitutton,  or  permit  them  to  come  together, 
and  meet  or  remain  there  for  the  purpose 
of  having  Illicit  sexual  intercourse  with  each 
other,  then  you  should  find  the  defendant 
guilty,  and  assess  her  punishment  at  a  fine 
of  not  less  than  $200,  nor  more  than  11,000." 
Xlie  direction  criticised  is  contained  In  the 
italldxed  words.  It  Is  argued  that  by  the 
employm^it  of  the  dlsJnnctlTe  "or"  instead 
of  the  conjunctive  "and,"  the  Jury,  In  effect, 
was  told  to  pronounce  defendant  guilty  if 
they  found  that  she  suffered  either  lewd 
vomen  or  men  to  remain  In  her  house  with- 
out requiring  the  additional  finding  that  the 
house  was  i)ermitted  to  be  used  as  the  meet- 
ing place  for  Immoral  purposes  of  lewd 
people  of  botb  sexes.  The  use  of  the  con- 
junctive would  have  been  preferable,  but, 
considering  the  Instruction  aa  a  whole,  the 
interpretation  placed  upon  It  by  defendant 
Is  strained  and  hypercritical,  eBx>eclally  so 
under  the  definition  found  In  the  state's  third 
instruction :  "Tliat  a  bawdyhouse  Is  a  house 
of  ill  fame  kept  for  the  resort  and  commerce 
of  lewd  people  of  both  sexes."  It  Is  very 
clear  that  the  Jury  was  directed  to  find  that 
the  place  was  maintained  by  defendant  for 
the  illicit  intercourse  of  lewd  people  of  both 
sexes.  The  furnishing  of  the  meeting  place 
and  opportonlly  for  the  commission  of  sexual 
offenses  and  the  presence  there  of  lewd  men 
and  women  are  all  the  facts  that  need  be 
rtwwn  to  stigmatize  the  place  as  a  bawdy- 
bouse.  The  perpetration  of  acta  of  sexual 
misconduct  may  be  presumed  from  the  exist- 
ence of  such  conditions. 

The  instructions  given  fairly  present  the 
law  of  the  case.  Mo  error  was  committed 
In  the  refusal  of  defendant's  fourth  and 
seventh  instructions.  The  first  of  these 
dealt  with  an  abstraction  in  no  manner  ma- 
terial to  the  Issues  Joined  and,  for  that  rea- 
son, should  not  have  been  given ;  and  the  other 
singled  out  and  commented  upon  a  fact  in 
proot  and.  Indeed,  distorted  it  out  of  all 
lemblance  to  that  appearing  In  the  uncon- 
tradicted testimony  of  the  witnesses. 

No  error  is  found  in  the  record,  and  the 
Judgment  Is  affirmed.    All  concur. 


SCOTT  V.  BURFB3IND  et  aL 

(Kansas  City  Oonrt  of  Appeals.    Missonil 
Feb.  6,  1006.)    . 

Wm»E8SEB  —  AcnoN    AaAinsr   Bzxcutob  — 
TBANSAcrnoNs  with  Decedent. 

A  married  woman  sued  an  executor  to  re- 
form and  enforce  a  note  payable  to  plaintiff's 


husband,  and  signed  by  him  and  defendant's  tes- 
tator. Plaintiff  alleged  that  the  husband's  name 
as  payee  was  inserted  by  mistake,  and  that  the 
husband  signed  as  surety  and  not  as  co-maker. 
Held,  that  the  husband,  though  joined  as  a 
defendant,  was  really  jointly  interested  with 
plaintiff,  so  that  plaintiff  was  not  a  competent 
witness  in  her  own  behalf,  under  Rev.  St.  1899, 
t  4652,  providing  that  where  an  executor  or  ad- 
miniatiator  is  a  party  to  a  suit  the  other  party 
cannot  testify  in  his  own  favor,  unless  the  con- 
tract in  issue  was  originally  made  by  a  person 
who  is  living  and  competent  to  testi^. 

Appeal  from  Circuit  Court,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  Cora  V.  Scott  against  Leo  Bur- 
felnd  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Alf  F.  Rector,  for  appellant  Robert  If. 
Reynolds  and  Wayne  Hayman,  for  respond- 
ents. 

JOHNSON,  J.  This  is  an  action  to  reform 
a  promissory  note  and  to  recover  Judgment 
for  the  sum  due  thereon.  During  the  prog- 
ress of  the  trial,  plaintiff  was  compelled 
by  an  adverse  ruling  of  the  court  to  take  a 
nonsuit  and  after  unsuccessfully  moving  to 
bare  It  set  aside  brought  the  case  here  on 
appeal. 

The  note  sued  on  is  as  follows:  "Sweet 
Springs,  Mo.,  April  14,  1891.  $160.00.  Five 
months  after  date,  we  or  either  promise  to 
pay  to  the  order  of  Charles  P.  Scott  one  hun- 
dred and  sixty  dollars,  at  Chemical  Bank  for 
value  received,  negotiable  and  payable  with- 
out defalcation  or  discount,  and  with  in- 
terest from  date  If  not  paid  at  maturity  at 
the  rate  of  10  per  cent  per  annum  and  if 
the  Interest  be  not  paid  annually,  to  become 
as  principal  and  bear  the  same  rate  of  In- 
terest   G.  W.  Harper.      Charles  P.  Scott" 

Plaintiff  Is  the  wife  of  Charles  P.  Scott 
and  alleges  in  her  petition  that  she  loaned  the 
money,  for  which  the  note  was  given,  to  Har- 
per out  of  her  own  ftmds;  that  the  name 
Scott  was  inserted  as  payee  by  mistake; 
that  on  August  20,  1898,  Harper  paid  her 
$20  upon  the  indebtedness  and  that  her  hus- 
band signed  the  note  as  surety  for  Scott 
Harper  died  in  190S  and  Leo  Burfeind  was 
appointed  and  qualified  as  executor  of  his 
estate.  Botl^  the  estate  and  Scott  are  made 
defendants.  The  executor  filed  answer  in 
due  time,  in  which  he  pleaded  payment  and 
other  defenses  not  necessary  to  mention. 
It  is  sufficient  to  say  that  all  of  the  allega- 
tions of  the  petition  were  put  In  issue  by  the 
answer.  Scott  filed  no  answer  or  plea.  At 
the  trial,  Mrs.  Scott  the  plaintiff,  was  per- 
mitted to  testify  as  a  witness,  over  the  ob- 
jection of  the  executor  that  she  was  dis- 
qualified by  reason  of  the  death  of  Harper. 
She  stated  that  she  loaned  the  money  to  Har- 
per, who  was  the  half-brother  of  Scott;  that 
Harper  wrote  the  note  and  plaintiff  did  not 
notice  the  mistake  made  in  the  name  of  the 
payee  and  her  attention  was  not  called  to  it 
until  about  five  months  after  the  transaction; 


Digitized  by  VjOOQIC 


176 


92  SODTHWESTHBN  REPORTEB. 


(Mo. 


that  she  took  no  steps  to  have  the  error  cor- 
rected; that  Harper  paid  her  |20  on  the  note 
In  1898  and  that,  after  the  death  of  Har- 
per, her  husband  with  her  knowledge  and 
consent,  presented  the  note  to  the  probate 
court  as  the  owner  thereof  and  asked  for 
Its  allowance  as  a  demand  against  the  es- 
tate. Plaintiff,  after  this,  employed  counsel, 
and  on  hla  advice,  had  the  claim  withdrawn 
from  the  probate  court  and  brought  this  suit 
She  Is  quite  positive  that  the  only  relation 
sustained  by  her  husband  in  the  transaction 
was  that  of  surety  for  Harper.  Scott  was 
present  at  the  trial,  but  was  not  called  to  the 
witness  stand.  At  the  conclusion  of  plain- 
tifTs  evidence,  the  executor  moved  to  strike 
out  her  testimony  on  the  ground  of  her  dis- 
disqualificatlon  as  a  witness  under  the  facts 
disclosed;  the  motion  was  sustained  and 
plalntur  took  a  nonsuit 

It  Is  very  evident  that  plaintiff  had  a 
twofold  object  In  view  in  the  bringing  and 
prosecution  of  this  action,  namely,  to  estab- 
lish and  enforce  a  liability  against  the  es- 
tate of  Harper  and  to  relieve  her  husband 
of  his  liability  as  an  apparent  Joint  maker 
of  the  note  by  showing  that,  in  fact  he 
signed  It  as  surety.  It  thus  appears  that, 
notwithstanding  Scott,  In  being  joined  as  de- 
fendant was  on  the  face  of  the  record  placed 
In  opposition  to  plaintiff,  in  fact  and  In  In- 
tent bis  interest  was  identical  with  hers  and 
hostile  to  that  of  the  estate,  for  with  the 
note  reformed  and  an  adjudication  that  Scott 
was  a  surety  and  not  a  principal,  the  ulti- 
mate liability  for  the  entire  debt  would  fall 
on  the  estate.  Plaintiff  would  collect  her  debt 
in  full  and  her  husband  would  escape  from 
paying  any  part  of  It  Couslderlug  the  con- 
fidential relation  existing  between  plaintiff 
and  her  husband;  his  previous  effort  in  bis 
own  right  to  collect  the  note  from  the  estate; 
his  failure  to  make  any  defense  to  this  ac- 
tion; and  the  certain  benefit  that  would  event- 
ually result  to  him  should  the  action  succeed; 
we  think  the  learned  trial  judge  was  right 
In  holding  that  husband  and  wife  were  in  ac- 
cord in  purpose  and  Interest  and  that  the 
executor  was  the  only  party  defendant  who 
really  occupied  a  position  adverse  to  that 
of  plaintiff. 

Section  4652,  Rev,  St  1899,  h'as  been  before 
the  Supreme  and  Appellate  Courts  frequently 
and  has  been  variously  Interpreted.  It  would 
serve  no  useful  purpose  to  review  the  numer- 
ous cases  and  we  will  content  ourselves  with 
stating  the  rules  of  construction  that  appear 
to  have  received  approval  in  the  more  recent 
ones.  The  statute  should  be  liberally  con- 
strued and,  in  its  application,  the  main  pur- 
pose to  be  served  is  to  prevent  the  living  par- 
ty to  a  contract  from  obtaining  an  unfair  ad- 
vantage over  the  estate  of  the  deceased  op- 
posite party,  but  when  it  appears  that  the 
death  of  a  party  does  not  necessarily  place 
his  estate  at  a  disadvantage  with  the  other 
party,  there  is  no  reason  for  disqualifying  the 


living  party  and  the  statute  should  not  t>e 
applied.  Tbva,  It  was  said  In  Fulkerson  v. 
Thornton,  68  Mo.  468:  "The  reason  of  tbe 
statutory  prohibition  Is  the  prevention  of  one 
person  testifying  where  death  has  sealed 
the  lips  of  his  adversary;  a  reason  which  can- 
not possibly  apply  where  there  are  other  per- 
sons still  alive  who  were  oo-contractors  wltii 
the  decedent,  cognizant  of  all  the  facts  as 
well  as  he  was,  able,  therefore,  to  testify  in 
opposition  to  the  testimony  of  the  witness  ob- 
jected to  as  being  incompetent  because  of  tlie 
death  of  one  of  the  co-contractors.  As  t±ie 
reason  for  the  rule  does  not  exist,  no  more 
does  the  rule." 

Following  the  logic  of  this  reasoning,  tbe 
conclusion  Is  Inevitable  that,  when  the  sole 
j  co-contractor  with  the  decedent  is.  In  fact,  In- 
I  tereated  with  the  opposite  party  to  the  con- 
I  tract  In  fixing  a  liability  upon  the  estate  of 
i  the  decedent  the  parties  to  tbe  action  do  not 
;  stand  upon  an  equality  and  the  prohibition  of 
the  statute  should  be  enforced,  for,  in  sucb 
situation,  the  defendant  estate  has  no  living 
party  to  the  contract  to  whom  to  turn  with 
any  degree  of  confidence  for  evidence    "In 
opposition  to  the  testimony  of  the  witness  ob- 
jected to."    It  labors  under  the  same  or  even 
greater  disadvantage  than  would  have  con- 
fronted It  had  the  decedent  been  the  sole 
contractor  with  the  opposite  party,  and  to 
compel  It,  either  to  go  without  the  testimony 
of  the  decedent's  co-contractor,  or  to  rely  np- 
on  his  fairness  as  a  witness  when  Us  Interest 
is  hostile  to  that  of  the  estate,  would  certain- 
ly be  placing  the  estate  at  a  practical.  If  not 
tiieoretlcal,  disadvantage.    Therefore,  In  encb 
case,  the  "reason  of  the  rule"'— the  real  tonch- 
Btone — is  all  In  favor  of  the  prohibition  and, 
applying  it  here,  we  must  sustain  the  ruling 
of  the  learned  trial   judge.    Cases    In   this 
state  in  point  are  as  follows:     Coughlln   v. 
Haeussler,   SO  Mo.    126;   Banking  House    v. 
Rood,  182  Mo.  261,  S3  S.  W.  816;  Ess  v.  Grif- 
fith, 139  Mo.  326^  40  S.  W.  980;  Orr  v.  Rode. 
101  Mo.  398,  13  S.  W.  1066;  Bank  v.  Payne. 
Ill  Mo.  296,  20  S.  W.  41,  S3  Am.  St  Rep.  520; 
Henry  t.  Buddecke,  81  Ma  App.  360;  Wil- 
liams V.  Perkins,  83  Mo.  379;  Amonett  y. 
Montague,  75  Ma  43:  Nugent  v.  Curran,  77 
Mo.  323;  Stone  ▼.  Hunt  114  Mo.  66,  21  S.  W. 
454;  Hoeffner  v.  Grand  Lodge,  41  Mo.  App. 
859. 
The  Judgment  is  affirmed.    All  concur. 


McMANUS  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  City  Court  of  Api>eala.    MissoarL 
Feb.  5,  1906.) 

1.  Carriers— iNjuBT  to  Passbnoeb— Nkoli- 

OENCK— Question  fob  Jttbt. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  a  passenger  who  jimiped 
from  a  moving  car  because  of  fear  that  the 
motorman  wo^d  not  stop  before  reaching  an 
obstruction  on  the  track,  evidence  held,  to  re- 
quire submission  to  the  jury  of  tbe  issue  of 
defendant's  negligence,  even   though   it  should 
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be  conceded  that  the  apparent  obstruction  was 
B  located  that  it  would  not,  in  fact,  tiave  in- 
jured the  car. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  H  1852,  1402.] 
*  Afpeai<— Habiilksb  Ebkob— Inbtbuotiohs. 
Where,  in  an  action  against  a  street  rail- 
nad  company  for  injuries  to  a  passenger  who 
jamped  from  a  moving  car  because  of  fear  that 
the  motorman  wonld  not  stop  before  striking  an 
obstruction  on  the  track,  the  ^tition  alleged 
tbit  the  obstruction  was  in  plain  view  of  the 
motorman ;  an  instruction  allowing  a  recovery 
vithont  proof  of  this  was  not  reversible  error 
ic  view  of  oncontradicted  evidence  that  the 
motorman  knew  of  the  obstruction. 

3.  Save— AsauMiNO  Uhcontbadictkd  Facts. 

The  assmnption  in  instructions  of  facts 
poved  by  uncontradicted  evidence  is  not  ground 
for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  {  4221.] 

4.  TBIALt— iHSTBUCTIOItB   FABTIAU.T   BBBONE- 

ous. 

It  is  proper  to  refuse  an  instruction  partly 
correct  and  partly  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  660.] 

6.  CabRIEBB— INJTTBT     TO      PABSINOKB— JUIIF- 

u««  TO  Avoid  Coixibior. 

Where  a  passenger  was  injured  by  jumping 
from  a  moving  street  car  to  avoid  an  apparently 
impending  collision  with  an  obstruction  on  the 
trade  itia  immaterial  whether  the  obstruction 
was  in  "plain"  view  or  not,  or  whether  the  ac- 
tioD  of  other  passengers   increased  her  alarm. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1852.] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
t;;  J.  H.  Slover,  Judge. 

Action  by  Jessie  K  McManns  against  the 
Uetropolltan  Street  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

John  H.  Lucas,  for  appellant  Walsh  & 
Morrison,  for  respondent. 

ELLISON,  J.  The  plaintiff  was  a  passen- 
ger on  one  of  defendant's  street  cars  in 
Kansas  City.  She  charges  that  she  received 
personal  injuries  In  consequence  of  the  neg- 
ligence of  defendant's  servants,  who  were  In 
charge  of  the  car.  She  recovered  judgment 
In  the  trial  court 

Tike  defendant  challenges  the  plaintiffs 
case  as  being  not  sufficiently  made  out  to  take 
the  opinion  of  a  jury.  We  must,  therefore, 
as  to  that  point  consider  what  was  shown  by 
the  evidence  In  plaintiff's  behalf.  It  appears 
that  there  is  on  defendant's  line,  consisting 
of  a  double  track,  as  a  part  thereof,  what  Is 
called  an  "Incline,"  or  steep  grade,  com- 
[osed,  in  part  of  a  vladact;  and  that  it  Is  by 
means  of  this  that  defendant's  cars  are  car- 
ried from  the  bluff  to  what  is  known  as  the 
irest  bottoms  In  Kansas  City;  that  on  the 
morning  of  November  4,  1903,  there  was  a 
viedc  caused  by  collision  of  two  of  defend- 
ut'B  cars  on  this  Incline,  towards  the  lower 
or  west  end  thereof,  and  that  this  collision 
occurred  on  the  south  track,  a  few  minutes 
before  the  car,  npon  which  plaintiff  was 
ridhig,  arrived  from  the  east  at  the  top  of  the 
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I  incline  on  the  north  track;  that  the  wreck 
i  could  be  seen  through  a  fog,  which  had  set- 
tled upon  that  part  of  the  city,  though  It  was 
not  distinguishable,  specifically,  as  a  wreck 
of  cars.  Plaintiff  saw  It  as  "a  dark  body 
that  seemed  to  her  as  a  wreck."  At  this 
time,  people  along  the  street  began  to  cry  out 
to  defendant's  gripman  to  stop  the  car,  that 
there  was  "a  wreck  down  there."  The  grip- 
man  gave  no  heed  to  the  warning  and  made 
no  effort  to  stop  until  he  bad  run  one-half 
block  further.  The  passengers  became  alarm- 
'.  ed  and  panic-stricken,  and  began  jumping  off 
I  the  car,  when  the  plaintiff  also  became  alarm- 
i  ed.  She  thought  there  was  a  collision  and' 
that  to  use  her  own  language,  "I  thought  if 
I  went  down  there  I  would  be  killed,  and  so 
I  jumped."  When  she  saw  the  dark  body 
down  the  Incline,  she  saw  "people  mnnlug 
and  screaming."  The  gripman  finally  stop- 
ped the  car  within  26  or  30  feet  of  the  wreck. 
There  was  evidence  tending  to  show  that  be 
could  have  stopped  it  within  a  space  of  60 
feet  There  was  much  other  testimony,  but 
what  we  have  stated  is  amply  sufficient  to 
justify  the  court  in  refusing  defendant's  de- 
murrer to  the  evidence.  Kleiber  v.  People's 
By.  Co.,  107  Mo.  240,  17  S.  W.  946,  14  L.  R. 
A.  618;  BIschoff  v.  People's  Ry.  Co.,  121  Mo. 
224,  26  S.  W.  908;  Ephland  v.  Railway  Co., 
57  Mo.  App.  147.  And  this  Is  true,  though  In 
point  of  fact  the  wreck  was  not  so  much  on 
the  north  track  as  to  have  endangered  the 
car,  on  which  plaintiff  was,  had  It  not  stop- 
ped. In  the  case  last  citeid,  the  danger  or 
peril,  in  which  Ephland  thought  himself, 
when  he  jumped  from  a  moving  train  was  not 
real,  yet  having  been  alarmed  and  thrown  in- 
to a  panic  by  the  negligent  conduct  of  the 
railway  brakeman  In  the  caboose  exclaiming, 
"For  God's  sake,  jump  I"  it  was  held  the  com- 
pany was  liable.  That  view  was  approved  by 
the  Supreme  Court  In  considering  the  same 
act  m  McPeak  t.  Ry.  Co.,  128  Mo.  661,  652, 
80  S.  W.  170,  and  Bphland  v.  Railway  Co., 
187  Mo.  187,  37  S.  W.  820,  38  g.  W.  926,  35 
L.  R.  A.  107,  69  Am.  St  Rep.  498.  In  the 
case  under  consideration,  it  was  not  so  much 
the  cry  of  people  In  the  street  to  the  grip- 
man  that  there  was  a  wvedk  ahead,  which 
alarmed  plaintiff,  as  it  was  that  (as  the  evi- 
dence tends  to  show)  he  did  not  stop,  nor  at- 
tempt to  stop  the  car.  Therefore  the  alarm 
in  this  case,  as  in  the  Ephland  Case,  arose  by 
reason  of  the  servant's   negligence. 

But  serious  objection  is  made  to  plaintiff's 
first  instmctlon  in  that  It  purports  to  cover 
the  whole  case  and  direct  a  verdict  and  yet 
omits  to  submit  material  Issues,  which 
were  necessary  to  find  for  plaintiff  under  her 
petition.  The  instruction  is  not  fairly  sub- 
ject to  the  objections  stated.  It  is  charged  in 
the  petition  that  the  wreck  was  in  plain  view 
of  the  plaintiff  and  of  the  defendant's  serv- 
ants, and  yet  that  such  servants  failed  to 
stop  the  car.  The  instruction  does  omit  any 
hypothesis  of  that  allegation.    But  the  un- 


Digitized  by 


Google 


178 


92  SOUTHWESTERN  REFORTEB. 


(Mo. 


contradicted  evidence  (and  that,  too,  from 
eacb  party)  la  that  the  grlpman  knew  the 
wreck  was  ahead  of  him,  although  he  stated 
that  he  conld  not  see  it  on  account  of  the 
fog.  The  meaning  of  the  petition  is  to  charge 
knowledge  of  the  wreck  on  the  servants.  It 
Is  of  no  practical  importance  whether  be  saw 
it,  or  was  Informed  of  it.  Plaintiff  stated 
that  she  conld  see  it  (that  Is,  a  dark  object, 
tbat  the  people  giving  the  alarm  said  It  was 
a  wreck)  and  from  her  statement,  the  grip- 
man  necessarily  saw  It  He,  however,  stated 
tbat  he  did  not  But  he  testified  that  he 
heard  of  the  wreck.  That  is,  he  heard  of 
It  from  the  people  in  the  street,  who  were 
endeavoring  to  have  him  stop  the  car  and 
avoid  what  they  supposed  would  be  a  collision. 
The  evidence  in  behalf  of  each  party  showed, 
without  contradiction,  that  there  was  a 
wreck  further  down  the  incline,  that  people 
along  the  street  were  running  and  crying  the 
alarm  to  the  grlpman,  that  the  passengers 
were  seized  with  terror  and  b^an  to  leap 
from  the  car,  and  that  all  but  one  had  jumped 
before  the  car  stopped.  These  facts  appear- 
ing In  the  case  without  dispute  made  of  th« 
omission  complained  of  nonreversible  error. 

Much  the  same  may  be  said  of  the  objec- 
tion as  it  relates  to  the  issue  of  plaintiff's 
having  seen  the  wreck.  It  is  not  disputed 
that  she  beard  of  It,  and  tbat  the  alarm  fol- 
lowed. So  the  only  fault  to  be  found  in 
the  instruction  is  in  its  assuming  matters, 
which,  with  more  propriety,  might,  perhaps, 
have  been  submitted  to  tiie  Jury.  But  all 
such  matters  were  placed  beyond  controversy 
by  uncontroverted  facts.  The  lastructlon 
covered,  in  a  hypothetical  way,  all  matters, 
which  were,  in  reality.  In  dispute  betwe^i  the 
parties.  The  negligence  of  defendant's  serv- 
ants in  falling  to  stop  the  car;  the  apparent 
peril  of  plaintiff;  the  reasonableness  of  plain- 
tiff's action  in  her  situation  were  all  properly 
submitted.  There  was  no  dispute  as  to  the 
wreck;  nor  that  the  grlpman  knew  it,  nor 
that  an  alarm  was  given,  nor  tbat  plaintiff 
and  the  other  passengers  became  panic  strick- 
en and  leaped  from  the  car.  It  is,  therefore, 
no  cause  for  reversal  that  these  things  were 
not  included  as  issues  In  plaintiff's  Instmc- 
tion. 

The  court  did  not  err  in  rejecting  the  refus- 
ed InstructlonB  offered  by  defendant  No. 
8  contained  much  that  might  have  been  prop- 
erly given,  but  it  was  so  Intermingled  with 
that  which  was  erroneons,  tbat  it  could  not 
be  adopted  by  the  court  It  required  tbat 
the  danger  should  be  found  to  have  been  ap- 
parent to  other  passengers  than  plaintiff.  It 
improperly  defined  the  duty  of  defendant's 
servants  as  to  the  care  they  should  exercise, 
and.  In  this  respect,  was  inconsistent  with  in- 
structions for  plaintiff.  And  the  same  may 
be  said  of  instmctlon  No.  6.  What  we  have 
already  said  disposes  of  refused  Instructions 
Nos.  4  and  5.  It  was  of  no  consequence 
whether  the  wreck  was  "in  plain  view."  In- 
struction No.  7,  refused,  seems  to  be  drawn 


upon  the  Idea  that,  if  plaintiff  became  alarmed 
by  the  action  of  persons  on  the  street  and 
other  passengers  on  the  car,  that  defendant 
would  not  be  liable.  There  is  no  evidence 
that  she  became  alarmed  from  tbat  alone. 
For  it  Is  evident  the  onward  movement  of 
the  car  towards  the  point  of  danger  la  what 
made  her  think  she  "would  be  killed."  If 
the  action  of  the  persons  giving  the  alarm  and 
the  other  passengers  added  to  plaintUTs 
alarm.  It  does  not  excuse  the  negligence  of 
defendant's  servants.  Ephland  v.  Ry.  Co., 
supra;    McPeak  v.  By.  C!o.,  supra. 

Wbat  we  have  written  suflSdently  disposes 
of  any  objection  as  to  a  variance  between  the 
petition  and  the  proof,  as  well  as  to  a  failure 
of  proof.  A  careful  examinaticm  of  the  rec- 
ord satisfies  us  that  we  are  without  authority 
to  interfere,  and  hence  wa  affirm  the  Judg- 
ment   All  concnr. 


CITT  OF  OARTHAOB  ex  rel.  COOK  et  al. 
T.  WEESNER. 

(Kansas  City  Oourt  of  Appeals.    Idlaaonri. 
Feb.  6,  1906.) 

1.  JUDQIIKNT    —    PKBSORB      GORCI.UDED      AS- 
SIGNEES. 

Holders  of  special  tax  bills,  who  assigned 
them  as  security  to  a  bank  and  obtained  them 
by  reassignment  after  a  judgment  against  the 
bank  canceling  the  bills,  were  bound  by  the 
Judgment 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  tt  1195,  1206] 

2.  Sake— Pi^DGOB  of  Coixatebai.. 

Where  tax  bills  were  assigned  as  collateral 
to  a  bank,  which  was  to  collect  them  and  threat- 
ened suit  for  that  purpose,  a  judgment  against 
the  bank  canceling  the  billa  was  binding  on  the 
assignors. 

[Ed.  Note. — For  cases  in  point  see  voL  80, 
Cent  Dig.  Judgment  H  119!^  1206,  1221.] 

Appeal  from  Circuit  Court,  Jasper  County: 
J.  D.  Peiklns,  Judge. 

Action  by  the  city  of  Carthage,  on  the  re- 
lation of  W.  W.  Cook  and  others,  against  Wil- 
liam Weesner.  From  a  Judgment  for  defend- 
ant, relators  appeal.    Affirmed. 

McReynolds  &  Halliburton,  for  appellants. 
H.  J.  Green,  for  respondent 

ELLISON,  J.  The  relators  Instituted  this 
action  on  two  special  tax  bills  against  prop- 
erty owned  by  defendemt  in  the  city  of  Car- 
thage. The  Judgment  in  the  trial  court  was 
for  the  defendant  The  bills  in  the  suit  were 
canceled  by  the  judgment  of  a  court  of  com- 
petent jurisdiction  In  a  suit  in  equity  brought 
by  this  defendant  against  the  Central  Nation- 
al Bank  of  Carthage,  106  Mo.  App.  668,  80  S. 
W.  819.  That  judgment  was  pleaded  as  res 
adjndlcata  In  this  case.  The  plea  was  sus- 
tained. It  appears  that  the  tax  bills  were  or- 
iginally issued  to  relators  for  building  a  sewer 
In  Carthage  and  tbat  they  assigned  them 
as  collateral  security  for  borrowed  money  to 
the  Central  National  Bank,  by  writing  thelc 
names  on  the  back  thereof  and  delivering 
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tbem.  After  tbe  bills  were  declared  void  by 
tlie  jadgment  aforesaid,  they  were  delivered 
t»A  to  these  relators  and  afterwards  tbey 
instltTited  the  present  action,  as  stated. 

The  law  is  that  privies  to  the  parties  to 
an  action  are  bonnd  by  the  Judgment  ren- 
dered  therein,  as  completely  as  the  parties 
themselves.  Those  who  claim  proi>erty  under 
one,  who  was  a  party  to  a  Judgment  affect- 
ing his  right  to,  or  In,  anch  property,  are 
privies  and  bonnd  by  such  Judgment  Cooley 
T.  Warren,  53  Mo.  166,  16B;  Litchfield  v. 
Goodnow'8  Adm'r,  123  V.  S.  549,  8  Sup.  Ct 
2ia  31  li.  Bd.  199;  Barton  v.  Martin,  60  Mo. 
App.  351.  Privity  may  exist  from  "relation- 
ship by  succession  or  representation  betwem 
the  party  to  the  second  action  and  the  party 
to  the  prior  action  In  respect  to  the  right  ad- 
judicated In  the  first  action.  When  this  ex- 
ists, the  party  to  the  second  action  is  barred 
by  an  adjudication  upon  the  right  made  in  the 
flist  action."  Stamp  v.  Franklin,  144  N.  Y. 
607,611, 39  N.B.  634.  Manlfestiy,  when  plain- 
tltr  put  the  tiUe  to  the  bills  in  the  bank  and 
then  after  the  judgment  against  the  bank 
received  them  back,  he  took  them  as  a  holder 
in  succession  under  the  bank  for  all  purposes 
of  application  of  the  rule  of  res  adjudlcata. 
But  again,  plaintiffs  stated,  by  way  of  testi- 
mony which  they  gave  in  their  own  behalf, 
that  they  not  only  assigned  the  bills  as  col- 
lateral, but  that  the  bank  was  to  collect  them, 
and  that  it  was  threatening  to  enforce  collec- 
tion by  suit  Where  an  action  is  brought  In 
tlie  name  of  one  person  at  the  Instance  of  an- 
other, tbe  Judgment  will  conclude  the  latter. 
Cheney  t.  Patton.  144  IlL  878,  84  N.  E.  416. 
And  this  Is  assuredly  so  when  tbe  cause  of 
action  has  been  assigned  to  bim  who  brings 
the  snit  Oarretson  v.  Ferrall,  92  Iowa,  728, 
61  N.  W.  251.  It  is  true  that  the  action 
brought  was  Instituted  against  the  bank  in- 
stead of  by  that  institution;  but  that  can  make 
no  difference;  the  authority  tn  sue  would  im- 
ply the  authority  to  defend.  The  foregoing 
Tiew  is  in  harmony  with  the  law  and  practice 
long  established  in  this  state,  that  a  promis- 
wry  note  may  be  assigned  merely  for  collec- 
tion, and  that  the  assignee  may  sue  in  his  own 
name.  If  defeated  on  the  merits  in  such 
action,  it  would  scarcely  be  pretended  that  res 
adjodicata  could  not  be  successfully  inter- 
posed In  *  subsequent  action  brought  by  the 
iMignor. 

We  are  satisfied  the  trial  court  took  the 
correct  view  of  the  case,  and  hence  affirm  tbe 
Judgment.    All  concur. 


BBITIAN  V.  FENDER. 

(Kanaaa  City  Court  of  Appeals.    Missouri. 
Feb.  6,  1906.) 

1.  AppkaI/— Definsb  Not  Raised  in  Tbiai. 

CotJBT. 

Where  a  Judgment  was  rendered  on  a 
daim  acainst  a  decedent's  estate,  it  will  be 
natained  on  appeal  as  against  an  objection 
made  there  for  the  first  time  that  tbe  nature  of 
tkc  claim  was  inauflSciently  stated,  unless  the 


statement  of  the  claim  Is  so  defective  that  it 
could  not  be  cured  by  verdict 

2.   EXECTITOBS    AND    ADUINISTBATOBS— CLAIMS 

—Requisites— SxATtnTM. 

Rev.  St  1899,  {  188,  provides  that  de- 
mands against  a  decedent's  estate  must  be  in 
writing  and  must  state  the  amount  and  nature  of 
the  claim,  with  a  copy  of  the  instrument  or 
writing,  or  account  on  which  the  account  is 
grounded.  Held,  that  such  requisites  are  juris- 
dictional and  must  be  substantially  complied 
with. 

[Ed.  Note. — ^For  cases  in  ];)oint  see  voL  22. 
Cent  Dig.  Executors  and  Administrators,  { 
811.] 

8.  Sake— Wbittbn  Irbtbuvents. 

Deceased  was  surety  on  a  note  for  plaintiff, 
and  on  one  occasion  plaintiff  handed  him  one 
half  of  the  amount  of  the  note  with  a  request 
that  it  be  applied  as  a  partial  payment  De- 
ceased stated  that  he  needed  the  money  for  his 
own  use  and  suggested  a  renewal  of  tbe  note, 
which  was  done,  after  which  plaintiff  was  com- 
pelled to  pay  the  entire  note.  On  another 
occasion  plaintiff  was  to  borrow  money  from 
another  with  deceased  as  surety,  and,  the  money 
having  been  left  for  plaintiff  with  deceased,  the 
latter  failed  to  pay  It  over  to  plaintiff.  HeU, 
that  plaintiff's 'cause  of  action  against  dece- 
dent's estate  by  virtue  of  such  transactions  was 
in  assumpsit  for  money  had  and  received  and 
not  on  the  notes,  and  hence  he  was  not  required 
by  Rev.  St  1899.  i  188,  to  set  out  the  notes 
in  question  in  a  statement  of  the  claim. 

4.  SAKB — SUFFICIKNCT. 

A  statement  of  claim  under  such  cir- 
cumstances, averring  that  decedent's  estate  was 
indebted  to  claimant  as  of  November  20,  1902, 
to  $200  paid  to  deceased  to  l>e  credited  on  the 
note  of  claimant  and  deceased,  at  a  certain 
bank,  which  deceased  failed  to  do,  and  on  an- 
other date,  "to  money  on  Frady  note,"  su£B- 
ciently  showed  the  nature  of  the  claim  sued  on 
as  required  by  Rev.  St  1899,  {  188. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  t 
811.] 

5.  Evidence— Book  Ertbibs. 

Where,  on  a  claim  against  •  decedent's  es- 
tate, there  was  evidence  that  a  book  entry 
charging  an  amount  against  deceased  was  ex- 
hibited to  and  approved  by  him.  the  entry  was 
admissible  in  evidence  whether  it  be  regarded  as 
one  appearing  in  a  book  of  original  entry  or  as 
a  mere  memorandum,  not  of  itself  competent 
evidence  of  the  fact  it  purported  to  record. 

Appeal  from  Circuit  Court  Polk  County; 
Argus  Cox,  Judge. 

Action  by  J.  A.  Brltian  against  H.  M.  Fen- 
der, as  administrator  of  the  estate  of  A.  J. 
Folder,  deceased.  From  a  Judgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 

C.  H.  Skinker  and  Rechow  ft  Pnfahl,  for 
appellant  F.  T.  Stockard  and  Johnson  ft 
Sea,  for  respondent 

JOHNSON,  J.  This  suit  Is  founded  upon 
a  demand  against  the  estate  of  a  deceased 
person.  It  was  begun  in  the  probate  court 
of  Polk  county,  and  the  demand  presented 
is  as  follows : 

The  estate  of  A.  J.   Fender,  Deceased,  to 
J.  A.  Britian,  Dr. 

Nov.  20,  1902.  To  $250.00  paid  to  A. 
C.  Fender  to  l>e  credited  on  Britisui 
and  Fender  note  at  the  Polk  County 
Bank,  which  he  failed  to  do $250  00 

Dec.  25,  1902.  To  money  on  Frady 
note ^. 112  60 
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Other  items  are  Included,  bat  the  two  men- 
tioned are  the  only  ones  now  In  dispute.  No 
point  is  made  that  the  demand  was  not  ex- 
hibited to  the  administrator  and  court  In 
the  manner  provided  by  Rev.  St  1899,  {  188, 
except  In  one  particular — ^tbat  It  failed  to 
state  the  nature  of  the  claims  with  proper 
definlteness.  No  objection,  however,  was 
made  to  It  on  this  score,  either  In  the  probate 
court  or  In  the  circuit  court,  where  it  was 
taken  on  appeal,  until  after  verdict  in  favor 
of  plaintiff.  Defendant  then,  in  his  motion 
in  arrest  of  Judgment,  raised  the  question 
of  the  sufficiency  of  the  demand  to  state  a 
cause  of  action. 

The  evidence  Introduced  by  plaintiff  dis- 
closes this  state  of  facts.  Before  his  death, 
which  occurred  April  8,  1903,  Fender  was  a 
merchant  In  the  town  of  Brighton  and  plain- 
tiff the  proprietor  of  a  flouring  mill.  They 
had  various  dealings  with  each'  other  and, 
at  times,  Fender  assisted  plaintiff  in  bor- 
rowing money  for  use  In  the  t^^iness  of  the 
latter.  Both  items  in  dispute  grew  out  of 
transactions  of  this  character.  As  to  the 
first  mentioned,  it  appears  that  plaintiff  had 
borrowed  $500  from  a  bank  and  given  bis 
note  therefor,  with  Fender  as  surety.  A 
few  days  before  the  note  fell  due,  plaintiff 
handed  Fender  $260  Id  money  with  the  re- 
quest that  It  be  applied  by  Fender  in  partial 
payment  of  the  note.  This  fact  is  testified  to 
by  one  of  plaintiff's  sons,  who  was  present, 
and  who  states  in  substance  that,  when  plain- 
tiff handed  the  money  to  Fender,  the  latter 
remarked  that  he  needed  that  amount  for 
his  own  use,  and  suggested  that  the  note  be 
renewed  for  the  sum  of  $500,  and,  when  again 
due,  be  (Fender)  would  pay  half  of  it. 
Plaintiff  assented  to  this  and  the  note  was  re- 
newed. It  had  not  l>een  paid  when  Fender 
died,  and  plaintiff  was  compelled  by  the  bank 
to  pay  it  all.  The  second  Item  originated  in 
this  manner.  Plaintiff  borrowed  $100  for  use 
in  his  business  from  a  Mr.  Frady,  for  which 
he  gave  his  note,  signed  by  Fender  as  surety. 
When  Frady  agreed  to.  loan  the  money, 
plaintiff  told  blm  that  the  note  would  be  left 
at  Fender's  store  and  requested  him  to  call 
there  for  It,  and  to  leave  the  money  with 
Fender.  This,  Frady  did,  and  left  the  $100 
with  Fender,  who  died  without  accounting 
to  plaintiff  for  it  Plaintiff  was  compelled  to 
pay  the  note  held  by  Frady.  Plaintiff  re- 
covered Judgment  in  the  sum  of  $354.65, 
which  Included  $250  on  the  first  item,  $100 
on  the  second,  and  $4.65  on  others  not  in  con- 
troversy. 

The  facts  detailed  are  supported  by  enough 
evidence  to  raise  an  issue  of  fact  for  the  de- 
termination of  the  Jury,  and  were  properly 
submitted  in  the  instructions  given  by  the 
court,  and  the  Judgment  must  be  sustained 
unless  we  find  that  the  demand  is  so  vitally 
defective  in  Its  statement  of  the  nature  of 
the  claims  that  it  could  not  be  cured  by  ver- 
dict Under  section  200,  Rev.  St  1899,  form- 
al pleadings  are  not  required  in  the  prosecu- 


tion before  the  probate  coort  of  demands 
against  the  estates  of  deceased  persons,  but. 
In  exhibiting  his  demand,  compliance  with 
the  following  requirements  is  imposed  upon 
the  clalm'ant  by  the  provisions  of  section  188. 
The  demand  must  be  In  writing  and  must 
state  the  amount  and  nature  of  the  claim 
with  a  copy  of  the  Instrument  of  writing  or 
account,  upon  which  the  claim  Is  founded. 
These  requisites  are  all  Jurisdictional,  and,  if 
the  claimant  falls  to  perform  any  of  them, 
neither  the  probate  court  in  the  first  Instance, 
nor  the  successive  courts  to  which  an  appeal 
may  be  prosecuted,  obtains  Jurisdiction  over 
the  cause.  But,  to  confer  Jurisdiction,  no 
more  is  required  of  the  claimant  than  the 
identification  of  his  claim,  in  the  exhibition 
thereof,  to  the  extent  that  the  administrator 
may  be  apprised  of  its  amount  and  origin 
and  thus  be  enabled  to  investigate  it  intelli- 
gently, and  that  a  recovery  upon  It  may  op- 
erate as  a  bar  to  any  other  action  based 
upon  the  same  cause.  With  these  purposes 
accomplished,  the  court  acquires  Jurisdiction 
over  the  demand,  and  notwithstanding  it  may 
be  meager,  and  to  some  extent  indefinite,  in 
statement  if  the  administrator  is  satisfied  to 
go  to  trial  upon  the  merits  without  first  mov- 
ing to  have  It  made  more  definite  and  cer- 
tain, he  waives  all  such  defects,  and  will 
not  be  heard  to  object  to  them,  especially 
after  verdict 

Turning,  now,  to  the  items  in  the  account 
before  us,  we  cannot  adopt  the  argument  of 
defendant  that  the  first  was  founded  upon 
the  bank  note  and  the  second  upon  the  Frady 
note,  and,  therefore,  copies  of  both  of  these 
notes  should  have  been  given  in  the  demand 
exhibited.  Both  items  are  grounded  in  as- 
sumpsit for  money  had  and  received,  and 
neither  is  evidenced  by  any  instrument  in 
writing.  This  also  disposes  of  the  objection 
that  the  instructions  given  for  plaintiff  sub- 
mitted a  different  cause  of  action  than  that 
pleaded  in  the  demand.  Nor  can  we  agree 
with  the  defendant  that  the  statement  of  the 
first  item  falls  to  disclose  its  nature.  To 
the  contrary,  we  find  it  quite  definite  in  this 
and  all  other  essential  respects.  It  is  im- 
possible to  conceive  tliat  the  administrator 
could  have  been  misinformed  or  misled  by 
the  statement  that  on  November  20,  1902, 
plaintiff  paid  Fender  $250  to  be  credited  on 
their  Joint  note  at  the  Polk  County  Bank, 
"which  he  failed  to  do,"  and  plaintiff  hard- 
ly could  have  made  the  statement  more  defi- 
nite without  pleading  purely  evidentiary  facts. 

The  second  Item  is  not  stated  so  clearly, 
but  we  find  it  contains  enough  to  Inform  the 
administrator  of  the  nature  of  the  claim 
and  to  prevent  any  future  recovery  against 
the  estate  on  account  of  the  money,  which 
Frady  paid  to  Fender  for  the  use  of  plaintiff. 
The  statement:  "Dec.  25,  1902.  To  money 
on  Frady  note" — is,  in  effect,  the  assertion 
that  Fender  on  that  date  received  money  be- 
longing to  plaintiff  on  account  of  that  note. 
By  It,  the  attention  of  the  administrator  was 
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focused  npon  that  particular  transaction  so 
Uut  by  Investigation  he  might  fnlly  acquaint 
tlmaeU  with  its  facts.  He  does  not  claim  to 
liare  been  misled  in  any  manner,  but,  after 
trying  the  case  npon  Its  merits  and  having 
Us  defensive  facts  considered  by  Judge  and 
jury  upon  the  theory,  In  which  he  acquiesced, 
tbat  the  Issues  were  fairly  presented  In  the 
demand,  he  advanced  the  belated  complaint 
that  the  statement  was  too  Indefinite  to  ap- 
prise him  of  the  nature  of  the  claim.  If  he 
felt  the  need  of  further  specification,  he 
sbooid  have  presented  a  motion  therefor  be- 
fore joining  issue  on  the  merits.  His  iwsl- 
tlon  now  Is  untenable. 

The  court  admitted  in  evidence,  over  the 
objection  of  defendant,  an  entry  appearing  in 
an  account  book  charging  Fender  with  the 
amoont  of  the  first  Item.  The  book  was  one 
of  original  entry  kept  by  plaintiff  at  his  mill 
and  In  connection  with  tbat  business.  It 
iras  properly  identified,  but  defendant  con- 
tends the  entry  was  Incompetent  as  evidence 
of  the  fact  shown,  because  the  transaction 
referred  to  was  not  one  relating  to  the  mill 
business,  and,  therefore,  was  improperly  en- 
tered in  the  books  of  that  business.  The 
evidence  shows  the  entry  was  concerned 
with  that  particular  business  of  plaintiff, 
bnt,  If  we  found  otherwise,  we,  nevertheless, 
wonid  hold  it  admissible  under  the  testimony 
of  plalntlflr's  son,  who  stated:  "Q.  I  will 
ask  you,  if,  at  any  time  after  that  entry  was 
made,  if  Asa  Fender  was  ever  down  there  at 
the  mill  looking  around  and  saw  that  entry 
and  what  he  said  al>out  it  A.  Yes,  sir;  he 
was  down  there.  He  owed  30  or  60  cents  for 
gome  meal  that  E3d  White  got,  and  he  was 
looking  over  the  book  to  see  if  there  was  any- 
thing more.  The  book  was  not  all  posted 
np.  I  run  my  finger  down,  and  when  I  came 
to  that,  he  said,  'That  is  all  right ;  that  is 
diSerent  business.'  He  then  went  out" 
Whether  the  entry  should  be  treated  as  one 
properly  appearing  in  a  book  of  original 
entry  or  as  a  mere  memorandum,  not  of  it- 
self competent  evidence  of  the  fact  it  pur- 
ported to  record,  its  exhibition  to  the  person 
charged  and  his  approval  of  It  Invested  it 
with  probative  value. 

The  judgment  is  afllrmed.    All  concur. 


SOTHAM  V.  WEBER 

(Kansas  City  Conrt  of  Appeals.    Mlasonrl. 
Feb.  6,  19065 

FsAtros,  Statdte  of— -Sai.kb  —  Qoons  — Dk- 
i-rvEBT  AWD  Receipt. 

Defendant,  a  retail  meat  dealer,  agreed 
to  parcbase  an  exhibition  steer  for  three  cents 
a  poand  more  than  the  highest  price  paid  for 
any  beef  bnllock,  which  should  be  sold  at  the 
December  stock  exhibition,  which  amount  was 
tnbaeqnentlr  ascertained  to  be  $2,392.92,  and 
that  plalntlfl  should  be  allowed  to  keep  the 
>tc«r,  exhibit  him  at  the  exhibition  alive  and 
dead  as  a  beef  carcass,  the  premiums,  If  any, 
to  belong  to  plaintiff.  Defendant  tacked  a  card 
pB  the  rtall  to  the  effect  tbat  be  had  bought  the 
beef  and  showed  the  animal  to  bis  friends,  but 


the  steer  was  kept  In  plaintiff's  possession 
until  the  exhibition,  when  ft  was  turned  over  to 
the  exposition  company  for  slaughter.  Beld, 
tbat  as  between  the  parties  such  facts  were 
insufficient  to  show  a  delivery  and  receipt  of  the 
steer  by  defendant  sufficient  to  satisfy  the 
statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Frauds,  Statute  of,  H  174-179 ;  voL 
4S,  Cent  Dig.  Sales,  i§  372-385.] 

Appeal  from  Circuit  Court  Jackson  County ; 
Shannon  C.  Douglass,  Judge. 

Action  by  T.  F.  B.  Sotham  against  Anton 
Weber.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Or,  B.  Silverman,  for  appellant  Ward, 
Hadl^  &  Neel,  for  respondent 

ELLISON,  3.  This  is  an  action  for  the 
price  of  a  certain  beef  steer  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  Kansas  City  on  the  18th  day  of 
October,  1900.  The  judgment  in  the  trial 
court  was  fw  the  plaintiff.  The  defense 
which  we  are  to  consider,  is  the  statute  of 
frauds  (section  3419,  Rev.  St  1899)  reading  as 
follows :  "No  contract  for  the  sale  of  goods, 
wares  and  merchandise  for  the  price  of  thirty 
dollars  or  upward,  shall  be  allowed  to  be 
good,  unless  the  buyer  shall  accept  part  of 
i  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment  or  imless 
some  note  or  memorandum  in  writing  be 
made  of  the  bargain,  and  signed  by  the  parties 
to  be  charged  with  such  contract  or  their 
agents  lawfully  authorized."  The  price,  at 
which  the  steer  was  alleged  to  have  been 
sold,  was  $1.33  per  pound  and  he  weighed 
fifteen  hundred  and  sixty-four  pounds,  thus 
making  the  price  $2,392.92,  and  It  was  for 
that  sum  plaintiff  obtained  Judgment  The 
contract  was  verbal  and  no  earnest  money 
was  paid,  so  we  have  only  to  ascertain 
whether  defendant  accepted  and  also  actually 
received  the  steer. 

As  the  case  is  to  be  disposed  of  on  defend- 
ant's demurrer  to  the  evidence,  we  will  con- 
sider It  as  developed  by  the  evidence  in  plain- 
tiff's behalf.  Plaintiff  testified:  Tbat  he 
was  the  owner  of  the  steer  called  "Old  Times'* 
from  a  calf  up  to  October  18,  1900.  That  he 
was  a  prize  steer  and  that  he  exhibited  him 
at  expositions  and  live  stock  shows  In  Mis- 
souri, Illinois,  Minnesota  and  other  places, 
where  he  had  taken  various  premiums.  That 
on  October  18,  1000,  he  sold  the  steer  at 
Kansas  City  to  defendant  who  owned  and 
managed  a  large  retail  meat  market  in  tbat 
city.  The  plaintiff  gave  his  deposition  before 
the  trial  and  several  of  his  statements  at  the 
trial  of  the  detail  of  the  sale  and  its  terms 
were  not  consistent  with  those  made  In  the 
deposition;  but  taking  the  testimony  as 
given  by  him  at  the  trial,  we  find  that  he 
resided  on  a  farm  In  Livingston  county.  Mo. 
where  he  dealt  In  Hereford  cattle  and  that 
he  brought  the  steer  In  controversy  to  Kansas 
City  In  October,  1900,  to  exhibit  at  the  cattle 
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show  at  that  place,  with  one  of  his  employes 
In  Immediate  charge  of  him.  That  he  had 
theretofore  "entered  him"  for  exhibit  at  the 
stock  exposition,  sometimes  called  "Fat  Cattle 
Show,"  at  Chicago,  111.,  which  was  to  be  held 
In  December  following.  That  defendant  saw 
the  steer  while  at  Kansas  City  In  a  stall 
where  plaintiff  kept  him  and  desired  to  par- 
chase  him.  Plaintiff  at  first  refused  to  sell, 
telling  defendant  that  he  had  entered  the 
animal  for  exhibition  at  the  Chicago  show  In 
December  and  that  In  consequence  he  could 
not  sell.  That  defendant  was  extremely 
anxious  to  buy,  as  be  thought  the  sale  of  beef 
from  the  carcass  of  so  noted  an  animal, 
which  had  been  such  a  notorious  prize  winner, 
would  be  an  advertisement  and  add  much  to 
bis  prestige  as  the  keeper  of  a  high  class  meat 
market,  and  be  therefore  suggested  to  plaintiff 
that  he  thought  they  could  remove  plalntiCTs 
objections  satisfactorily.  It  was  then  agreed 
that  defendant  was  to  pay  three  cents  per 
pound  more  than  the  highest  price  paid  for 
any  beef  bullock,  which  should  be  sold  at  the 
Chlcage  exhibition  In  the  following  December. 
That  plaintiff  should  be  allowed  to  keep  the 
steer,  take  him  back  to  his  farm,  feed  and 
care  for  him,  and  take  him  to  Chicago  to  the 
exposition  for  exhibit  alive  on  foot,  and  dead 
as  a  beef  carcass ;  the  premiums,  if  any,  to  be 
plaintiff's.  E^om  his  testimony,  it  also  ap- 
peared that  defendant  tacked  a  card  on  the 
stall  where  plaintiff  kept  the  steer  with  the 
words,  "this  beef  bought  for  A.  Weber,  1115 
Walnut  street,  Kansas  City,  Mo.,"  and  that, 
perhaps  more  than  once  during  the  exposition, 
defendant  led  the  animal  out  of  the  stall  and 
showed  him  to  friends  as  being  purchased  by 
him;  but  that  the  animal  was  kept  in  the 
stall  and  remained  In  charge  of  plaintiffs 
employ^  until  he  took  him  back  to  his  farm. 
He  then  testified  that  an  animal  was  sold  at 
auction  at  the  Chicago  exposition  for  $1.90 
per  pound,  thus  making  the  price  to  defendant 
$1.53,  under  the  terms  of  the  sale,  as  stated. 

Plaintiff's  only  contention  In  avoidance  of 
his  act.  In  keeping  the  possession  of  the  steer 
for  several  weeks  after  the  alleged  completed 
sale  at  Kansas  City,  Is  on  the  idea  of  a  bail- 
ment, that  Is  to  say,  that  he  became  after  the 
sale  the  defendant's  bailee.  It  Is  quite  true 
that  It  frequently  happens  that  personal 
property  at  time  of  sale  Is  In  possession  of 
a  third  person,  as  a  livery  man,  agister, 
warehouseman,  and  the  like,  and  yet  the 
purchaser  may  actually  receive  the  property, 
so  as  to  satisfy  the  statute,  and  then  permit  It 
to  be  retained  by  the  party  In  possession  as 
his  bailee.  And  so  there  is  no  legal  impedi- 
ment to  the  vendor  himself  becoming  the 
purchaser's  bailee,  where  the  receipt  of  the 
property  by  the  purchaser  has  been  clearly 
shown.  Tledeman  on  Sales,  {  69.  But  In  all 
such  cases  (as  well  as  all  others)  the  receipt 
of  the  property  must  have  been  absolute,  and 
his  dominion  over  It  must  be  absolute.  The 
bailment,  to  be  consistent  with  the  Intent  and 


meaning  of  the  statute,  most  be  a  voluntary 
bailment  made  from  the  free  choice  of  the 
purchaser.    It  mu;it  be  an  act  In  the  free 
exercise  of  that  complete  dominion,  which  he 
obtains  by  the  receipt    There  was  no  such 
element  in  the  alleged  bailment  In  this  case. 
For,  by  the  contract,  plaintiff  imposed  upon 
defendant,  at  the  very  least,  a  limited  and 
qualified  dominion;  and  we  have  the  agree- 
ment  itself,    whereby   defendant  is  said   to 
have  received  the  steer,  limiting  his  control 
and  depriving  him  of  possession.    A  purchas- 
er must  first  have  actually  received  unfetter- 
ed dominion  and  control.  In  order  to  meet  the 
requirement  of  the  statute,  before  he  can 
make  a  bailment  back  to  the  vendor.    If  you 
may  hami)er  his  receipt  with  one  condition, 
yon  may  with  any  number.    The  words,  ac- 
cept and  actually  receive,  "are  understood  to 
mean  a  final  and  absolute  appropriation  by 
the  purchaser."    Story  on  Sales,  i  276.     In 
order  to  take  the  contract  from  under  the 
operation  of  the  statute,  the  acts  of  the  par- 
ties most  be  "of  such  character  as  to  un- 
equivocally place  the  property  within   the 
power  and  under  the  exclusive  dominion  of 
the  buyer."    Marsh  v.  Rouse,  44  N.  X.  643, 
647;  Hlnchman  v.  Lincoln,  124  U.  S.  38.  8 
Sup.  Ct  369,  81  L.  Ed.  337.    The  Supreme 
Court  of  this  state  recognized  this  rule  In  the 
case  of  Klrby  v.  Johnson,  22  Mo.  354,  where 
a  contract  for  a  sale  of  cattle  In  the  pastvire 
of  the  vendor,  the  vendee  getting  the  vendor 
to  keep  and  feed  them  at  the  vendee's  ex- 
pense until  he  sent  for  them,  and  if  any  died 
to  be  the  loss  of  the  vendee,  was  held  to  be 
Invalid  imder  the  statute.    And  It  was  al^o 
recognized  In  Harvey  v.  Butchers'  Ass'n,  39 
Mo.  217.    "The  acts  of  the  parties  must  be. 
In  such  a  case,  wholly  unequivocal;  and  if  the 
vendor  retains  possession  of  the  subject  mat- 
ter of  sale.  It  must  be  under  clrcumstanbes 
which  expressly  show  that  he  holia  It   as 
agent  of  the  other  party,  and  has  abandoned 
all  claim  to  It  of  any  kind."     Story  on  Sales, 
{  278.    In  the  case  under  consideration,  the: 
plaintiff  not  only  did  not  abandon  all  claim 
to  the  steer,  but  he  testified  that  the  con- 
tract of  sale  was  expressly  conditioned  that 
be  should  keep  him  for  show  at  expositions, 
and  that  he  should  be  slaughtered,  and  that 
he  should  exhibit  the  carcass  for  premiums. 
So,  It  Is  manifest  that  the  contract  of  sale. 
upon   which   plaintiff   relies   to  sustain     his 
case,   contains  provisions  which  leave    him 
without  legal  right 

But  the  plaintiff's  testimony  shows  that.  In 
reality,  defendant  had  no  dominion  whatever 
over  the  animal  in  controversy,  limited  or 
unlimited.  Cutting  out  the  mere  assertion 
and  conclusion  of  the  plaintiff  that  he  sold 
and  delivered  the  steer  at  Kansas  City,  and 
taking  what  he  actually  did  (for  it  is  his  acta 
and  not  his  words  which  must  controL  1  Me- 
cbem  on  Sales,  §  383),  we  find  that  in  point 
of  fact,  he,  himself  (Instead  of  defendant), 
retained  complete  and  entire  dominion  ovet 
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the  steer  and  never  tar  a  moment  Bnrrender- 
«d  it,  not  only  at  Kansas  City,  but  up  to 
the  time  that,  under  the  rules  of  the  exposi- 
tion company  at  Chicago,  be  turned  It  over 
to  that  company  for  slaughter.  It  Is  quite 
apparent  that  there  was  no  thought  tn  the 
mind  of  either  party  that  the  steer  was  to  be 
delivered  or  received  at  Kansas  City.  De- 
fendant, as  plaintiff  testified,  wanted  the  ani- 
mal partly  as  an  advertisement,  and  he  thus 
pointed  It  out  as  having  been  purchased  by 
him  and  had  his  card  of  advertisement  put 
on  the  stall.  But  plaintiff's  possession  was 
never  In  the  least  disturbed  at  Kansas  City, 
nor  was  It  to  be.  The  words  of  the  plain- 
tiff in  his  deposition  were,  "Mr.  Weber 
agreeing  to  receive  the  steer  at  Chicago." 
His  explanation  of  this  made  at  the  trial 
was,  as  Ju3t  stated,  nothing  more  than  a 
statement  of  his  opinion  or  conclusion  that 
a  sale  and  delivery  took  place  at  Kansas  City- 
There  are  distinctions,  which  should  not 
be  overlooked,  between  a  delivery  of  proper- 
ty sufficient  to  pass  the  title  to  the  vendee, 
as  against  creditors,  under  the  statute  of 
fraudulent  conveyances,  and  a  delivery  suffi- 
cient to  show  a  receipt  and  acceptance  under 
the  statute  of  frauds.  It  Is  not  all  modes  of 
legal  delivery  which  will  satisfy  the  statute 
of  frauds.  It  Is  stated  In  Benjamin  on  Sales, 
p.  169,  that  delivery  is  the  act  of  the  seller, 
and  acceptance  and  receipt  the  act  of  the 
buyer.  So,  while  It  may  be  truthfully  said 
that  receipt  implies  delivery,  it  is  not  al- 
ways true  tliat  delivery  implies  receipt  A 
distinction  is  noted  in  Story  on  Sales,  i  279, 
between  a  delivery  sufficient  where  the  sale 
Is  otherwise  legal  under  the  statute  of  frauds, 
as  If  in  writing  or  earnest  money  has  been 
paid,  and  where  the  sale  depends  for  its 
legality  upon  the  act  of  the  vendee  in  re- 
ceiving and  accepting  the  property. 

In  view  of  the  foregoing,  we  cannot  see 
any  possible  ground  upon  which  the  Judg- 
ment can  be  sustained,  and  it  Is  accordingly 
terersed.    All  concur. 


RIEOEB  ▼.  rABBR  et  aL 

(Kansas  City  Ooort  of  Appeals.    Missouri. 

Feb.  6,  19065 

L  MoaioAOKs  —  Tsura    Debob— Balk  — Re- 

DKHPTioR  Bond. 

Under  Rev.  St.  1899,  K  4343,  4344,  pro- 
Tiding  that  where  land  is  sold  by  a  trustee  in  a 
trust  deed,  and  purchased  by  the  beneficiary, 
the  grantor  may  nave  the  privilege  of  redeon- 
ing  at  any  time  within  a  year  by  giving  a  bond 
•ecoring  ate  payment  of  the  interest  on  the  debt, 
and  the  payment  of  all  damages  and  waste 
occasioned  or  permitted,  the  act  of  a  beneficiary 
in  taking  posscanlon  Immediately  after  the  sale, 
and  receiving  the  rents  of  the  land,  does  not 
d«f(>)it  or  render  nugatory  a  redemption  bond. 
2.  KsTOPPEL— ABSEBima  Ikvauditt  or  Bk- 

DmcFnoN  Bond. 

Rev.  SL  1899,  H  484S,  4844,  provide  that 

the  grantor  in  a  deed  of  trust  mav  after  sale 

sod  purchase  by  the  lieneficiary  redeem  at  any 

timt  within  a  year  by  filing  a  bond  securing 


the  payment  of  Interest,  etc.  After  sale  under 
a  deed  of  trust  the  grantor  filed  the  statutory 
bond  and  sued  to  enjoin  the  beneficiary  from 
taking  possession  of  the  property.  The  bene- 
ficiary denied  that  the  bond  was  valid,  and 
procured  the  dissolution  of  the  injunction. 
Held,  that  be  was  thereby  precluded  from  after- 
ward asserting  the  validity  of  the  bond  and 
maintaining  an  action  thereon. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Shannon  C.  Douglass,  Judge. 

Action  by  J.  H.  Bieger  against  J.  H.  L. 
Faber  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

B.  P.  Flnley,  for  appellants.  James  0. 
Rieger  and  Frank  P.  Sebree,  for  respondent 

ELLISON,  J.  This  action  was  instituted 
on  a  certain  statutory  redemption  bond  ex- 
ecuted by  defendants  to  the  plaintiff.  The 
trial  court  gave  what  amounted  to  a  peremp- 
tory Instruction  to  find  for  plaintiff  in  the 
stun  of  $550,  and  the  defendants  come  here 
for  relief  from  the  Judgment  rendered  on  the 
verdict  thus  directed. 

The  bond  was  executed  under  the  provi- 
sion of  sections  7079  and  7060,  Rev.  St.  1889 
(now  sections  4343  and  4344,  Rev.  St.  1899), 
whereby  a  grantor,  in  deeds  of  trust  given  on 
land  to  secure  the  payment  of  a  debt  when 
such  lands  were  sold  by  the  trustee  and  pur- 
chased by  the  beneficiary  in  the  deed,  is 
given  the  privilege  of  redeeming  the  land  at 
any  time  within  one  year  by  giving  a  bond, 
with  sureties,  securing  the  payment  of  the 
interest  on  the  debt  accruing  tlie  year  after 
the  sale  and  the  payment  of  all  damages  and 
waste  occasioned,  or  permitted,  by  the  per- 
son whose  property  is  thus  sold.  It  appears 
that  the  defendant  Faber  gave  to  the  plain- 
tiff a  deed  of  trust  on  certain  lots  and  build- 
ings thereon  to  secure  the  payment  of  a 
note  for  $6,500  and  interest  That  default 
was  made  In  the  payment  in  the  fall  of  1896 
and  the  trustee  was  requested  to  sell  the 
property,  which,  after  advertisement  he  did, 
on  the  15th  of  December,  1806,  the  plaintiff 
being  a  purchaser.  Defendant  on  that 
day,  executed  the  redemption  bond  in  suit 
Notwithstanding  this,  the  trustee  executed  a 
deed  to  the  premises  to  the  plaintiff.  De- 
fendant's bond  was  conditioned  for  the  pay- 
ment of  interest  accruing  within  the  year 
aiding  December  16.  1897,  and  any  damage 
or  waste  to  the  property  within  that  time. 
It  appears  that  the  bond  was  endorsed  as  ap- 
proved by  the  Judge  of  the  circuit  court  and 
does  not  appear  to  have  been  approved  by 
the  court  until  about  one  year  thereafter. 
Shortly  afterwards,  on  December  SO,  1896, 
defendant  brought  his  bill  in  equity,  whereby 
he  sought  to  have  the  sale  of  his  property 
set  aside  cm  account  of  what  was  alleged  to 
be  a  defective  notice  of  sale,  and  on  account 
of  having  given  the  redemption  bond.  De- 
fendant likewise  asked  in  said  bill  that  plain- 
tiff be  enjoined  from  collecting  rents,  or  in- 
terfering with  the  tenants  of  said  houses, 
and  restrained  from  any  further  acta  of  poo- 
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seBsion.  He  filed,  fberewltb,  bis  proper  in- 
junction bond  conditioned  to  pay  tbls  plain- 
tiff all  sums  of  money  adjudged  against  him  if 
tbe  injunction  was  dissolved.  Tliis  plaintiff 
filed  bis  answer  to  said  bill  in  equity,  in 
wblcb  be  admitted  tbat  he  was  claiming 
possession  of  tbe  property  under  Ills  trustee 
deed;  and  denied  tbat  tills  defendant  bad 
executed  tbe  bond  in  suit  It  furtber  ap- 
pears tbat  this  plaintiff  filed  bis  affidavit 
in  said  equity  proceeding  shortly  after  it 
was  instituted,  in  which  be  made  oath  tbat 
be  went  to  tbe  tenants  of  tbe  property,  ex- 
hibited Iiis  deed  to  them  and  tbey  attorned 
to  him,  and  be  tben  went  into  possession  of 
the  property.  It  further  appears  tbat,  there- 
after, defendant's  bill  in  equity  was  dis- 
missed, and  tbe  injunction  dissolved  on  Feb- 
ruary 18,  1890,  and  tbat  on  April  24,  1899, 
plaintiff  filed  his  motion  to  assess  damages 
on  the  Injunction  bond  on  account  of  loss  of 
rent  of  tbe  property  "after  the  16th  day  of 
December,  1887."  On  this  motion,  the  court 
assessed  the  sum  of  $450  against  this  defend- 
ant and  bis  sureties. 

Without  the  aid  of  tbe  statute,  tbe  debtor 
may  redeem  bis  property  at  any  time  after 
default  and  before  foreclosure  by  sale,  but 
not  afterwards.  The  statute  merely  extends 
the  right  to  redeem  after  tbe  sale  for  a  period 
of  one  year,  if  the  debtor  will  give  bond  se- 
curing the  Interest  of  tbat  year  and  payment 
of  any  damages  or  waste.  It  Is  well-under- 
stood law  tbat  a  mortgagee  or  trustee  in  a 
deed  of  trust,  after  default  by  tbe  debtor,  is 
entitled  to  tbe  possession  of  tbe  property,  and 
be  may,  without  foreclosure,  maintain  eject- 
ment for  it,  if  he  wants  possession,  or  he 
may  take  possession  peaceably.  Johnson  v. 
Houston,  47  Mo.  227;  Reddlck  v.  Qressman, 
49  Mo.  389;  Dickerson  v.  Bridges,  147  Mo. 
235,  244,  48  S.  W.  825.  He  may  thus  satisfy 
his  debts  from  tbe  rents  and  profits  of  tbe 
estate.  He  can  be  made  to  account  for  the 
rents  and  profits  toward  the  liquidation  of 
tbe  debt,  and  when  satisfied,  tbe  mortgage 
or  deed  of  trust  is  of  no  furtber  force.  The 
statute,  in  question,  being  a  mere  extension 
of  time  for  redemption,  does  not  absolve  the 
debtor  of  all  consequences  of  bis  default,  nor 
deprive  tbe  creditor  of  any  right  except  tbat 
of  suspending  bis  claim  to  absolute  title 
until  there  has  been  a  failure  by  tbe  debtor 
to  redeem  within  the  year  after  sale.  So 
the  creditor,  notwithstanding  tbe  execution 
of  tbe  redemption  bond,  still  has  tbe  right 
to  tbe  possession,  which  be  gets  by  reason 
of  tbe  default,  and  he  may  peaceably  take 
such  possession  if  he  wants  it,  not  by  rea- 
son of  bis  purchase  at  tbe  foreclosure  sale, 
but  by  reason  of  the  default  But,  If  he 
takes  possession,  he  must,  of  coui-se,  account 
for  the  rents  and  profits  for  the  year  of  re- 
demption, notwithstanding  his  purchase,  for 
the  reason  tbat  tbe  right  of  redemption  still 
exists.  We,  tberefore,  conclude  that  plain- 
tiffs taking  possession  of  tbe  property  im- 
mediately after  the  sale  and  taking  to  him- 


self tbe  profits  thereof,  as  alleged,  did  not, 
ipso  facto,  defeat  or  render  nugatory  tbe 
redemption  bond.  It  had  its  effect  on  tbe 
bond  only  as  it  might  reduce  or  satisfy  tbe 
obligation  therein,  in  the  process  of  liquidat- 
ing tbe  entire  debt 

We  recognize  tbe  law  as  stated  by  the  Su- 
preme Court  in  Life  Ins.  Co.  v.  Rogers,  155 
Mo.  312,  55  S.  W.  1019,  and  Sheridan  y. 
Nation,  159  Mo.  27,  59  S.  W.  972,  that  tbe 
debtor  should  have  a  reasonable  time  in 
wMch  to  give  his  bond  of  redemption  and  tbe 
impropriety  of  the  creditor  seeking  to  obtain 
possession  of  tbe  property  without  the  debt- 
or's consent  wbile  tbe  bond  Is  being  secured. 
But  If  the  creditor  does  go  into  possession 
and  thereby  secures  tbe  profits  of  the  es- 
tate, he  does  not  thereby  nullify  tbe  bond. 
Though,  if  such  possession  was  taken  without 
tbe  consent  and  against  the  will  of  the  debt- 
or, be,  doubtless,  could  assert  tbe  remedy, 
which  is  given  by  the  statute,  of  forcible 
entry  and  detainer.  But,  in  tills  case,  no 
effort  of  that  kind  was  made. 

But  a  point  is  made  by  defendant  whli^ 
goes  to  the  whole  of  tbe  case  as  presented 
in  tbe  record.  When  defendant  brought  tlie 
bill  in  equity,  herein  referred  to,  and  secured 
tbe  Injunction  on  tbe  ground  that  he  bad 
given  tbe  redemption  bond,  this  plaintiff,  as 
defendant  In  tbat  suit  answered  and  repudi- 
ated the  bonA.  He  denied  there  was  a  valid 
bond.  He  now  seelis  to  change  position  and 
has  for  the  foundation  of  tbe  present  action 
the  thing  repudiated  in  tbe  other.  He  pre- 
vailed in  tbat  action.  What  is  there  to  sbow 
to  us  that  his  defeat  of  this  defendant  as 
plaintiff  in  tbat  action,  was  not  directly 
caused,  or  largely  influenced,  by  bis  denial 
of  tbe  t>ond?  It  was  shown  tbat  no  notice 
of  tbe  band  was  given  on  tbe  day  of  tbe 
trustee's  sale.  It  was  shown  tbat  there  were 
serious  objections  raised  for  other  reasons 
to  tbe  validity  of  the  bond  as  a  statutory 
bond;  objections  of  such  consequence  that 
plaintiff  now  seeks  to  bolster  its  validity  by 
tbe  contention  tbat,  if  not  a  good  statutory- 
bond,  it  is  valid  as  at  common  law.  Why. 
then,  may  it  not  be  tbat  plaintiff  prevailed 
in  that  action  on  the  ground,  which  he  now 
repudiates?  But,  in  addition  to  this,  plain- 
tiff's conduct  from  tbe  beginning  discloses  a 
repudiation  of  tbe  bond.  He  denied  there 
was  any  right  to  redeem,  and  be  contested, 
for  nearly  two  years,  a  case  In  which  the 
validity  of  the  bond  was  asserted  by  bis  op- 
ponent and  denied  by  him.  "It  may  be  In  id 
down  as  a  general  proposition  that,  where 
a  party  assumes  a  certain  position  in  a 
legal  proceeding  and  succeeds  in  maintain! nj; 
tbat  position,  be  may  not  thereafter,  simply 
because  bis  interests  have  changed,  assume 
a  contrary  position,  especially  if  it  be  to  the 
prejudice  of  a  party  wlio  has  acquIesecHl 
in  tbe  position  formerly  taken  by  him." 
Davis  V.  Wakelee,  156  TJ.  S.  689,  690,  601, 
15  Sup.  Ct  655,  39  L.  Ed.  578;  RaUroad  Co. 
r.  McCarthy,  96  U.  S.  258,  267,  24  L.  Ed.  883  ;. 
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DanlelB  r.  Tearney,  102  U.  S.  415,  421,  28  L. 
£^  187.  The  application  of  the  rule  against 
Isconelstent  positions  generally  occurs  where 
the?  are  taken  In  the  same  case  as  in  Ben- 
rieck  ▼.  Cook.  110  Mo.  178,  19  S.  W.  642, 
33  Am.  St  Rep.  422,  but  It  Is  not  always  so, 
as  appears  In  the  cases  just  cited.  The 
former  conduct  of  this  plaintiff,  so  at  cross- 
parposes  with  bis  present  contention,  tbongb 
relating  to  another  suit,  was  a  contest  with 
this  defendant  and  concerned  the  subject- 
matter  of  the  present  controversy.  There 
is  no  reason  why  tbe  broad  and  Just  princi- 
ples of  e8topi)eI  should  not  apply  and  thereby 
defeat  the  present  action.  PlaintltT  should 
not  be  permitted  to  defeat  the  defendant  in 
one  action  on  the  ground  that  the  bond  was 
bad  and  then  defeat  him  In  another  on  the 
gronnd  that  it  was  good. 

It  Is  no  answer  to  this  position  to  say  that 
the  plaintiff  did  not  include  tbe  year  of  re- 
demption in  his  motion  for  an  assessment  of 
damages  on  the  injunction  bond.  It  appears 
that  he  did  not,  but  the  reason,  if  there 
was  one,  does  not  appear.  At  any  rate,  that 
fact  does  not  affect  the  view  we  have  stated. 
It  could  not  have  affected  the  question  of 
plaintUTs  repudiation  of  the  bond  for  the 
reason  that  it  occurred  after  the  trial  of 
the  main  cause. 

The  peremptory  instruction  offered  by  de- 
fendant should  have  been  given.  Tbe  Judg- 
ment is  reversed.    All  concur. 


STATU    ex    inf.    HADLiBY,    Atty.    Gen.,    v. 

DBLMAR  JOCKET  CLUB. 
(Supreme  Conn  of  Missouri.    Dec.  22,  1005.) 

t  Quo  Wakbarto  —  Dekurheb  to  iRroBiu.- 

iiOR— Effect. 

A  demurrer  to  an  Information,  in  the  na- 
ture of  a  quo  warranto,  to  oast  a  corporation 
from  the  exercise  of  its  franchises,  admits  every 
material  allegation  in  the  information,  other 
than  mere  conclusions  of  the  pleader. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quo  Warranto,  {  57.] 

2,  Samk— MisusB  or  CoBFOBATS  Fbarchibb— 
CsiiaRAi,  Acts.  , 

A  corporation  may  be  proceeded  against 
by  quo  warranto  for  misuse  or  perrersion  of 
itf  franchise,  notwithstanding  its  officers  and 
Meats  may  at  the  same  time  be  amenable  to 
the  criminal  law  for  the  otCense  committed  by 
them  in  the  perversion  of  such  franchise ;  tbe 
proceeding  against  the  corporation  being  no  bar 
to  that  against  the  officers  and  vice  versa. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Quo  Warranto,  t  4.] 

2.  Saice— Tbiai.  of  Aobktb. 

Where  tbe  agents  of  a  corporation  are 
(uilty  of  a  criminal  offense  in  tbe  prosecution 
of  the  corporation's  business,  the  trial  and 
conviction  of  such  agents  is  not  a  condition 
precedent  to  a  trial  of  a  quo  warranto  proceed- 
ing to  oust  the  oorjKiration  from  the  use  of  its 
franchises  because  of  snch  offense. 

4.  CORPOBATIORB  —  FbaNGHISES  —  MiSUBB  — 
PoBFEITtTBE. 

Where  a  corporation  was  formed  to  en- 
coaraxe  agriculture,  to  establish  and  maintain 
nitabie  &ir  grounds  and  a  race   track  with 


necessary  buildings,  erections,  and  improve- 
ments, to  give  on  such  grounds  public  exhibi- 
tions of  agricultural  products  and  stock,  and  of 
speed  or  races  between  horses,  to  charge  a  public 
admission  fee  to  the  race  track,  and  to  engage 
in  pool-selling,  book-making,  and  the  registra- 
tion of  bets  on  races,  etc.,  but  the  only  use 
made  of  its  franchise  was  to  maintain  a  race 
track  for  the  purpose  of  gambling,  there  was  a 
substantial  failure  to  fulfill  the  purpose  of  its 
organization  rendering  it  subject  to  a  forfeiture 
of  its  franchises. 

5.   EVIDENCB— JUDICIAI.  NOTTOE. 

Tbe  Supreme  Court  will  not  take  judicial 
notice  of  tbe  fact  that  a  racing  association  has 
created  and  paid  over  annually  a  certain  fund 
for  the  making  of  agricultural  exhibitions  at 
the  state  fair,  when  no  such  exhibitions  were 
held  by  such  association. 
d.  Gamiho  — Pool  Seluko  —  Objection  bt 
State — EeroppEL. 

Acts  1895,  p.  8,  i  40,  appropriating  $8,715 
received  into  the  state  treasury  from  pool-selling 
and  book-making,  constituted  a  legislative  recog- 
nition of  the  validity  of  Rev.  St.  1899,  f  7419, 
authorizing  l>ook-making,  and  therefore  estopped 
the  state  to  demand  the  forfeiture  of  the  fran- 
chise of  a  corporation,  because  it  engaged  in 
such  business  aa  it  was  authorized  to  do  l>y 
Its  charter. 

7.  CoBPOBATioNB— PowEBS— Pool  Selliwo  — 
Bets  with  Minobs. 

Under  Rev.  St.  1899,  i  2193,  prohibiting 
the  sale  of  pools  to,  and  registering  bets  with, 
minors,  and  declaring  that  any  person  doing  so 
shall  be  punishable  as  for  a  misdemeanor,  a 
corporation  authorized  to  sell  pools  and  register 
t)ets  on  horse  races  had  no  power  to  sell  such 
pools  to,  and  book  bets  with,  minors. 

8.  Infantb  —  Pbotection  of  Mobals  —  Gau- 

INQ — OFFERBEB. 

Under  Rev.  St.  1899,  f  2193,  prohibiting 
tbe  selling  of  pools  to,  and  booking  beta  with, 
minors,  and  punishing  any  person  doing  so  as 
for  a  misdemeanor,  it  is  immaterial  that  tbe 
officers  of  a  corporation  selling  pools  to,  and 
booking  bets  with,  minors  had  no  knowledge 
that  their  customers  were  in  fact  minors. 

9.  Statutes— Title— StTBJECTB. 

Act  March  21,  1905  (Laws  1905.  p.  181), 
entitied  "an  act  prohibiting  book-making  and 
pool-selling  and  prescribing  a  penalty  therefor," 
is  not  in  violation  of  Const,  art.  4,  i  28,  prohibit- 
ing such  acts  from  containing  more  than  one 
subject,  in  that  "book-making"  and  "pool-sell- 
ing" are  not  germane,  but  in  discord  with  each 
other. 

In  Banc.  Information  in  the  nature  of  quo 
warranto  by  Herbert  S.  Hadiey,  Attorney 
General,  against  the  Delmar  Jockey  Club. 
Demurrer  to  the  Information  sustained  on 
the  first  ground,  and  overruled  as  to  the 
others,  with  leave  to  plead  over. 

The  Attorney  General  and  John  Kennish, 
for  tbe  State.  Chester  H.  Krum  and  Bond  & 
Bond,  for  respondent 

BURGESS,  J.  This  is  an  original  proceed- 
ing begun  in  this  court  by  the  Attorney 
General  by  filing  herein,  ex  officio,  an  in- 
formation in  the  nature  of  a  quo  warranto 
against  the  defendant  corporation,  the  pur- 
pose of  which  is  to  oust  it  of  its  franchises 
and  corporate  privileges,  to  have  the  same 
declared  forfeited,  and  all  of  the  property, 
real  and  personal,  of  said  defendant,  for- 
feited, to  the  8tat& 
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The  tnformatloii  filed  by  the  Attorney  Gen- 
eral, leaving  off  the  formal  parts,  Is  as  fol- 
lows: 

"Comes  now  Herbert  S.  Hadley,  Attorney 
General  of  the  Btate  of  Missouri,  who  In 
this  behalf  prosecutes  for  the  state,  and  In- 
forms the  court  that  the  Delmar  Jockey 
Club  was  organized  as  a  corporation  under 
the  provisions  of  article  1  and  article  9  of 
chapter  12  of  the  Revised  Statutes  of  the 
state  of  Missouri  for  1890,  and  the  acts 
amendatory  thereof,  on  or  about  the  18th 
day  of  January,  1901 ;  that  the  capital  stock 
of  said  corporation,  as  stated  In  the  articles 
of  association  thereof,  was  one  hundred  thou- 
sand dollars  (1100,000.00)  divided  Into  one 
thousand  (1,000)  shares  of  the  par  value  of 
one  hundred  dollars  (|100.00)  each,  and  the 
purposes  for  which  said  corporation  was 
formed,  as  alleged  in  said  articles  of  associa- 
tion, were  as  follows:  'The  purposes  for 
which  this  corporation  is  formed  are  to  en- 
courage and  promote  agriculture  and  the  im- 
provement of  stock,  particularly  running, 
trotting,  and  pacing  horses,  by  giving  ex- 
hibition of  agricultural  products  and  ex- 
hibitions of  contests  of  speed  and  races  be- 
tween horses,  for  premiums,  purses,  and 
other  awards  and  otherwise ;  to  establish  and 
maintain  suitable  fair  grounds  and  a  race 
track  In  the  city  and  county  of  St  Liouis, 
with  necessary  buildings,  erections,  and  Im- 
provements, and  to  give  or  conduct  on  said 
grounds  and  race  track,  public  exhibitions 
of  agricultural  products  and  stock,  and  of 
speed,  or  races,  between  horses,  for  pre- 
miums, purses,  or  other  awards  made  up  from 
fees  or  otherwise,  and  to  charge  the  public 
for  admission  thereto,  and  to  said  grounds 
and  track;  to  engage  In  pool  selling,  book 
making,  and  registering  bets  on  exhibitions 
of  speed  or  races  at  the  said  race  track  and 
premises,  as  provided  by  law,  and  to  let  the 
right  to  others  to  do  the  same;  to  conduct 
restaurants,  cafCs,  and  other  stands,  for  the 
sale  of  food  and  other  refreshments  to  per- 
sons on  said  premises;  and  to  do  and  per- 
form all  other  acts  necessary  for  fully  ac- 
complishing the  purposes  hereinbefore  spe- 
cifically enumerated.' 

"Your  Informant  further  states  that,  since 
the  organization  of  said  Delmar  Jockey  Club, 
it  has  become  the  owner  of,  and  Is  now,  and 
at  all  times  hereinafter  mentioned  was,  the 
occupant  of  and  in  charge  of  a  certain  tract 
of  land,  known  as  the  'Delmar  Race  Track,' 
lying  partly  In  the  city  of  St  Louis  and  part- 
ly in  the  county  of  St  liOUis,  upon  which 
said  land  there  was  located  a  race  track,  and 
besides  other  buildings,  erections,  and  im- 
provements, a  certain  shed  or  building,  known 
as  the  'betting  ring'  or  'shed,'  for  the  purpose 
of  having  conducted  therein  pool-selling,  book- 
making,  recording  and  registering  of  bets  up- 
on contests  of  speed  or  powers  of  endurance 
between  certain  horses,  upon  said  race  track, 
and  of  which  said  shed  or  building  said  re- 


spondent through  its  officers,  agents,  and 
representatives,  Is  now,  and  at  all  times  here- 
inafter mentioned  was,  the  occupant  of  and 
In  charge  of. 

"Your  Informant  further  statM  that  said 
respondent  ever  since  its  organization,  has 
continuously,  notoriously,  and  willfully,  with- 
in this  state  and  at  the  county  and  city  of 
St  Louis  aforesaid,  ofTended  against  and 
violated  the  laws  of  this  state,  and  has 
grossly  perverted,  abused,  and  misused  Ita 
corporate  authority,  franchises,  and  privi- 
leges, and  has  unlawfully  assumed  and  usurp- 
ed franchises  and  privileges  not  granted  to 
It  by  the  laws  of  the  state  of  Missouri,  and 
especially  In  the  following  particulars,  to 
wit:  That  from  the  18th  day  of  January, 
1901,  up  to  the  16th  day  of  June,  1905,  Bald 
respondent  through  its  officers,  agents,  and 
employes,  conducted  within  the  building, 
known  as  the  betting  ring  or  shed,  herein- 
before mentioned,  on  the  Delmar  race  track, 
the  business  of  book-making  and  pool-selling, 
registration  of  bets,  and  the  acceptance  of 
bets,  and  that  during  said  period,  said  re- 
spondent acting  through  its  officers,  agents, 
and  employes  In  charge  of  its  said  business, 
continuously,  notoriously,  and  willfully  vio- 
lated the  laws  of  this  state,  in  that  It  sold 
pools  and  accepted  and  registered  bets  from 
minors  upon  the  result  of  contests  of  speed 
or  power  of  endurance,  known  as  horse  races 
between  horses,  run  on  the  track  of  said  re- 
spondent That  since  said  16th  day  of  Jane, 
1905,  the  said  respondent  acting  through  the 
officers,  agents,  employes,  and  representatives 
in  charge  of  the  business  of  said  respondent 
has  further  continuously,  notoriously,  and 
willfully  offended  against  and  violated  the 
laws  of  this  state,  in  this,  to  wit:  It  has 
continuously  kept  and  occupied  within  this 
state  its  said  shed  or  building,  known  as  the 
betting  ring  or  shed,  above  described,  located 
upon  said  Delmar  race  trade,  with  certain 
books,  Instruments,  or  devices  for  the  purpose 
of  recording  or  registering  bets  and  wagers 
upon  the  result  of  trials  or  contests  of  speed 
or  power  of  endiurance  of  horses,  which  were 
made  and  took  place  upon  said  race  track  of 
said  respondent;  and  It  has,  through  ita  of- 
ficers, agents,  employes,  and  representatives 
In  charge  of  the  conduct  of  Its  business,  con- 
tinuously recorded  and  registered  liets  and 
wagers  upon  the  result  of  trials  or  contests 
of  speed  and  power  of  endurance  between 
certain  horses,  which  were  made  and  took 
place  upon  said  race  track  of  said  respond- 
ent The  said  respondent  acting  through 
its  officers,  agents,  employes,  and  represen- 
tatives in  charge  of  Its  said  business,  and 
being  the  owner,  occupant  and  person  in 
charge  of  said  shed  or  building,  known  as  the 
betting  ring  or  shed,  as  above  described,  has 
continuously  upon  said  Delmar  race  track 
knowingly  permitted  said  shed  or  building 
to  be  used  and  occupied  for  the  purpose  of 
recording  and  registering  bets  and  wagers 
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aiwn  the  resnlt  of  trials  or  contests  of  speed 
and  power  of  endurance  between  borses, 
which  were  made  and  took  place  upon  said 
Delmar  rac«  track.  And  said  respondent,  act- 
ing through  its  officers,  agents,  employes,  and 
representatlres  In  charge  of  the  conduct  of 
Its  said  business,  has  continuously  kept,  ex- 
hiblted,  used,  and  employed  In  said  building, 
and  contlnnously  and  knowingly  permitted 
to  be  kept,  exhibited,  used,  and  employed  In 
said  building,  known  as  the  betting  ring  or 
shed,  upon  said  Delmar  race  track,  certain 
derlcee  and  apparatus  for  the  purpose  of 
recording  bets  and  wagers  upon  the  result  of 
trials  or  contests  of  speed  and  power  of  en- 
durance between  horses,  which  were  made 
and  took  place  upon  said  Delmar  race  track. 
"Tour  Informant  further  states  that  said 
respcmdent  has  never  given  any  exhibition 
of  agricultural  products  for  the  purpose  of 
oiconraglng  and  promoting  agriculture,  or  for 
any  other  purpose;  that  It  has  never  given 
any  exhibition  of  contests  of  speed  and  races 
between  horses  for  the  purpose  of  Improving 
the  stock  of  trotting  and  pacing  horses;  that 
It  has  never  established  or  maintained  any 
fair  grounds  in  the  city  or  county  of  St. 
Louis,  or  any  other  place.  And  your  In- 
formant further  states  that  the  trials  or  con- 
tests of  speed  and  power  of  endurance  be- 
tween horses,  which  were  at  all  the  times 
herein  mentioned  made  and  took  place  upon 
said  Delmar  race  track,  were  conducted  un- 
der the  direction,  management,  and  control  of 
said  respcmdent,  acting  through  its  officers, 
agents,  onploySs,  and  representatives  in 
charge  of  Its  said  business;  and  that  said 
trials  or  contests  of  speed  and  power  of  en- 
dnrance  between  gald  borses  were  conducted 
by  said  respondent  at  the  times  herein  al- 
lied for  the  purpose  of  enabling  the  said  re- 
qwndent  to  do  the  things  and  acts  hereinbe- 
fore alleged  to  have  been  done  by  said  re- 
sponOmt,  In  violation  of  the  laws  of  this 
state.  That  said  acts  and  things  done  by 
wid  reqwndent,  as  aforesaid,  constituted  all 
of  the  business  transacted  or  things  done  by 
said  respondent,  under  and  by  virtue  of  the 
franchise  and  authority  conferred  upon  said 
respondent  as  a  body  corporate  under  the 
charter  granted  to  said  respondent  by  the 
state  of  Missouri.  That  by  reason  of  the 
foots  herein  stated  said  respondent  has  will- 
folly,  continuously,  and  unlawfully  misused 
and  abused  the  franchises,  privileges,  and  au- 
thority conferred  upon  it  by  the  laws  of  the 
state  of  Missouri,  as  aforesaid;  and  that  the 
commission  by  said  respondent  of  the  acts  as 
herein  stated.  In  violation  of  the  laws  of  the 
state  of  Missouri,  have  been  of  great  harm 
and  Injury  to  the  public  and  a  perversion  and 
misuser  of  the  franchises  granted  to  it  by 
the  state  of  Missouri,  and  a  usurpation  of 
franchises  and  privileges  not  granted  to  said 
respondent  by  the  state  of  Missouri — all  to 
the  great  Injury  of  the  general  public  and  the 
state  of  Mltaourl: 


"Wherefore,  Herbert  S.  Hadley,  Attorney 
General  of  the  state  of  Missouri,  who  prose- 
cutes in  this  behalf  for  the  state  of  Missouri, 
prays  the  consideration  of  the  court  here  in 
the  premises  that  process  of  law  may  issue 
against  said  respondent,  and  that  said  respond- 
ent may  be  ousted  of  all  its  franchises  and 
corporate  privileges,  and  that  the  same  may 
be  declared  forfeited,  and  that  all  of  the 
property,  real  and  personal,  of  said  respond- 
ent, be  declared  forfeited  unto  the  state." 

Defendant  filed  demurrer  to  said  informa- 
tion, as  follows: 

"The  respondent  now  comes  and  says  that 
the  Information  filed  herein  is  Insufficient  in 
law,  and  that  it  ought  not  to  be  required  to 
answer  the  same.  And  the  respondent  fur- 
ther says  that  the  said  information  is  so  In- 
sufficient in  this: 

"(1)  That  the  portion,  which  relates  to  acts 
of  book-making,  pool-selling,  and  registration 
of  bets  described  as  the  business  carried  on 
by  the  respondent  from  January  18,  1901,  to 
June  16,  1905,  does  not  state  violations  of 
law,  beeause  such  acts  were  lawful;  there  be- 
ing no  averment  that  the  defendant  was  not 
licensed  to  do  such  acts. 

"(2)  That  portion  which  alleges  that  the  re- 
spondent during  such  period  'sold  pools  and 
accepted  and  registered  bets  from  minors,' 
does  not  state  violations  of  law,  because  it  is 
not  alleged  that  the  respondent  knew  that  the 
persons  whose  bets  were  registered  were 
minors,  and  there  Is  no  averment  that  the  re- 
spondent was  licensed  to  sell  pools  or  register 
bets. 

"(3)  That  portion  which  relates  to  acts  of 
book-making  and  registering  bets  and  acts 
of  permission  to  others  to  make  books  or  reg- 
ister bets,  and  to  keeping  and  using  devices 
for  recording  bets,  after  June  16,  1905,  does 
not  state  violations  of  law,  because  a  corpora- 
tion cannot  commit  a  felony,  or  felonies, 
and  the  offense  of  book-making,  pool-sell- 
ing, or  registering  bets  and  the  like  Is  de- 
nounced a  felony  by  the  statutes  of  this  state. 

"(4)  That  the  Information  does  not  state 
any  facts  upon  which  a  Judgment  of  ouster 
could  lawfully  be  based,  for  the  obvious  rea- 
son that  to  violate  a  criminal  statute  Is  not 
the  usurpation  or  misuser  of  a  franchise, 
there  being  a  marked  difference  between  fran- 
chisee and  felonies  or  misdemeanors,  and 
quo  warranto  will  not  lie  to  compel  the  ob- 
servance of  a  criminal  statute^  or  to  punish 
its  violation. 

"(5)  The  Information  neither  alleges  nor 
charges  that  the  stockholders  of  the  defend- 
ant corporation  directed  or  authorized  Its  al- 
leged officers  to  violate  the  criminal  laws  of 
the  state  or  to  commit  the  felonies  charged  in 
said  information. 

"<6)  The  information  neither  alleges  nor 
charges  that  any  of  the  officers  or  agents  of 
said  corporation  have  been  prosecuted  under 
indictment  or  upon  verified  information  for 
the  felonies  charged  therein,  and  have  been 
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after  trial  found  gnllty  thereof,  but  seeks  to 
have  this  honorable  court  convict  certain  per- 
sons of  the  felonies  charged  In  said  Informa- 
tion without  the  intervention  of  constitution- 
al methods,  and  in  a  manner  unknown  'to  the 
law  of  the  land.' 

"(7)  That  said  information  shows  on  its 
face  that  it  se^s  to  deprive  the  stockholders 
of  said  corporation  of  their  property  without 
due  process  of  law,  and  without  due  convic- 
tion of  any  of  the  agents  and  oflScers  of  said 
corporation  of  the  felonies  imputed  to  it  In 
said  information. 

"(8)  Because  said  Information  seeks  to  have 
this  court  adjudge  specific  persons  to  be 
guilty  of  felonies,  without  the  aid  of  a  prior 
Indictment  or  verified  Information  charging 
such  ofTenses,  and  without  trial  by  Jury,  as 
guarantied  in  the  Constitution  of  the  state. 

"(8)  That  the  act  of  the  General  Assembly, 
entitled  *An  act  prohibiting  book-making  and 
pool-selling  and  prescribing  a  penalty  there- 
for.' approved  March  21,  1905  [I/aws  1906, 
p.  131],  Is  void,  because  it  violates  section  28 
of  article  4  of  the  Constitution,  In  that  it 
contains  two  subjects,  to  wit,  the  prohlbltioa 
of  book-making  and  the  prohibition  of  pool- 
selling,  which  are  two  distinct  subject-mat- 
ter, which  have  no  relation  to  each  other,  and 
are  not  germane. 

"Wherefore  the  defendant  prays  Judg- 
ment," etc. 

After  the  demurrer  was  filed,  the  state  filed 
a  motion  for  Judgment  upon  the  pleadings. 
But  such  motion  was  unnecessary,  since  Judg- 
ment, as  a  matter  of  course,  must  be  for  the 
state.  If  the  demurrer  be  not  sustained,  and 
the  defendant  does  not  plead  over;  and  noth- 
ing more  will  therefore  be  said  regarding  It 

The  defendant's  demurrer  to  the  informa- 
tion, in  efFect,  admits  every  material  allega- 
tion in  the  information  contained,  but  it  does 
not  admit  mere  legal  conclusions,  if  any,  stat- 
ed in  the  Information.  This  being  the  efFect 
of  the  demurrer,  It  follows  that  all  the  acts 
charged  in  the  Information  to  have  been  com- 
mitted by  defendant  in  violation  of  law, 
after  the  16th  day  of  June,  1905,  being  mate- 
rial, stand  admitted.  But  defendant  con- 
tends that  as  such  acts  are  declared  by  stat- 
ute to  be  felonies,  and  that  as  a  corporation 
cannot  commit  felony,  the  violation  of  its 
charter  in  this  respect  therefore  constitutes 
no  ground  for  forfeiting  its  charter.  That 
a  corporation  cannot  have  a  felonious  intent, 
and  cannot  therefore  be  prosecuted  for  a  fel- 
ony. Is  clear.  It  Is  equally  clear,  however, 
that  an  officer  of  a  corporation,  and  in  charge 
of  its  affairs,  may,  as  such  officer,  do  that 
which  the  statute  declares  to  be  a  felony  in 
like  manner  as  he  may  do  that  which  the  stat- 
ute declares  to  be  a  misdemeanor.  There  is 
no  difference  in  principle.  Bank  of  Vin- 
cennes  v.  State,  1  Blackf.  (Ind.)  267,  12  Am. 
Dec.  234;  5  Thompson's  Commentaries  on 
the  Law  of  Corporations,  H  6621,  6622. 

It  Is  unnecessary  to  cite  authorities  to 
show  that  no  felony  can  be  committed  with- 


out a  felonious  Intent,  for  t&Ia  Is  well-set- 
tled law.  Upon  this  question,  however,  the 
defendant  cites  the  case  of  the  Commou- 
wealth  V.  New  Bedford  Bridge  Company,  2 
Gray,  389,  which  is  deserving  of  more  than, 
a  passing  notice.  In  that  case  the  defendant 
bridge  company  was  prosecuted  by  Indictment 
for  maintaining  a  nuisance.  The  court  said: 
"The  Indictment  In  the  present  case  is  for 
a  nuisance.  The  defendants  contend  that 
It  cannot  be  maintained  against  them,  on  the 
ground  that  a  corporation,  although  liable 
to  Indictment  for  nonfeasance,  or  an  omis- 
sion to  perform  a  legal  duty  or  obligation,  is 
not  amenable  In  this  form  of  prosecution  for 
a  misfeasance,  or  the  doing  of  any  act  un- 
lawful In  Itself  and  Injurious  to  the  rights  of 
others.  There  are  dicta  in  some  of  the  early 
cases  which  sanction  this  broad  doctrine,  and 
it  has  thence  been  copied  into  text-writers, 
and  adopted  to  its  full  extent  in  a  few  mod- 
ern decisions.  But,  if  It  ever  had  any  found- 
ation, it  bad  Its  origin  at  a  time  when  corpo- 
rations were  few  In  number,  and  limited  in 
their  powers,  and  in  the  purposes  for  wblcb. 
they  were  created.  Experience  has  shown 
the  necessity  of  essentially  modifying  it,  and 
the  tendency  of  the  more  recent  cases  in 
courts  of  the  highest  authority  has  been  to 
extend  the  application  of  all  legal  remedies 
to  corporations,  and  assimilate  them,  as  far 
as  possible;  in  their  legal  duties  and  re- 
sponsiblUtlee,  to  individuals.  To  a  certain 
extent,  the  rule  contended  for  Is  founded  In 
good  sense  and  sound  principle.  Corpora- 
tions cannot  be  indicted  for  offenses  whicb 
derive  their  criminality  from  evil  intention, 
or  which  consist  in  a  violation  of  those  social 
duties  which  appertain  to  men  and  subject.<:. 
They  cannot  be  guilty  of  treason  or  felony, 
of  perjury  or  offenses  against  the  person ;  but, 
beyond  this,  there  is  no  good  reason  for  their 
exemption  from  the  consequences  of  unlaw- 
ful and  wrongful  acts  committed  by  their 
agents  In  pursuance  of  authority  derived 
from  them.  Such  a  rale  would,  in  many  cases, 
preclude  all  adequate  remedy,  and  render 
reparation  for  an  Injury,  committed  by  a 
corporation,  impossible,  because  it  would 
leave  the  only  means  of  redress  to  be  sought 
against  Irresponsible  servants.  Instead  of 
against  those  who  truly  committed  the  wrong- 
ful act  by  commanding  It  to  be  done.  There 
is  no  principle  of  law  which  would  thus  fur- 
nish Immunity  to  a  corporation.  If  they  com- 
mit a  trespass  on  private  property,  or  ob- 
struct a  way  to  the  special  Injury  and  dam- 
age of  an  Individual,  no  one  can  doubt  their 
liability  therefor.  In  like  manner,  and  for 
the  same  reason.  If  tbey  do  similar  acts  to  the 
Inconvenience  and  annoyance  of  the  public, 
they  are  responsible  in  the  form  and  mode 
appropriate  to  the  prosecution  and  punish- 
ment of  such  offenses.  Angell  &  Ames  on 
Corp.  !{  394-396;  Maund  v.  Monmouthshire 
Canal,  4  Man.  &  Gr.  452,  5  Scott,  N.  R.  467; 
The  Queen  v.  Birmingham  &  Gloucester 
Ballway,  8  Ad.  &  EL  M.  B.  223;  Tlw  Queen 
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T.  Great  North  of  England  Railway,  9  Ad.  & 
KL  N.  R.  315,  2  Cox.  Q  0.  70;  Eastern  Coun- 
tleg  Railway  t.  Broom,  6  Exchequer  Reports, 
m:  State  t.  Morrla  ft  Essex  Railroad,  28 
K.  J.  Law,  360." 

It  Is  apparent  that  this  decision  Is  not  an 
tntborlty  for  the  contention  that  a  corpora- 
tion is  not  subject  to  an  action  of  quo  war- 
raiito  to  oast  it  of  the  franchises  conferred  upon 
It,  foramlsuseorperrerslon  of  them,  or  thata 
corporation  is  exempt  from  the  consequences  of 
unlawful  and  wrongful  acts  committed  by  Its 
agents  in  ptirsuance  of  authority  derived  from 
Its  charter.  The  Information  charges  that 
resiwndent,  "acting  through  its  officers, 
agents,  employ^,  and  representatives  in 
charge  of  its  business,"  engaged  In  the  acts  of 
misuser  charged  against  it  In  the  Informa- 
tion. It  will  thus  be  seen  that  the  unlawful 
act  charged  la  not  against  the  oflScers,  agents, 
employCa,  and  representatives  of  the  corpora- 
tion, but  against  the  corporation  itself. 
Ttiere  can  be  no  doubt  that  a  corporation 
may  be  proceeded  against  by  quo  warranto 
for  a  misuse  or  perversion  of  the  franchise 
conferred  upon  it  by  the  state,  notwithstand- 
ing Its  officers  and  agents  may  at  the  same 
time  be  amenable  to  the  criminal  law  for 
offense  committed  by  them  in  the  perversion 
of  such  franchise.  If  a  corporation,  through 
Its  servants  and  agents,  may  be  guilty  of 
each  abuses  of  Its  franchise  as  will  subject 
it  to  ouster  by  quo  warranto,  we  can  con- 
ceive of  no  reason  why  such  so-vants  and 
nicents.  If  the  acts  and  abuses  committed  by 
tbem  be  in  violation  of  the  criminal  statutes, 
mny  not  at  the  same  time  be  prosecuted  by 
Indictment  or  Information.  The  one  Is  not 
a  bar  to  the  other  proceeding.  Nor  are  we 
prepared  to  give  assent  to  the  contention  that 
the  defendant  corporation  could  not  be 
held  to  answer  for  such  wrongful  acts  until 
its  agents,  guilty  of  the  criminal  offense,  be 
tried  and  convicted. 

It  Is  argued  by  defendant  that  forfeiture  will 
not  lie  for  an  Illegal  act  committed  by  a  cor- 
poration. It  Is  true  that  not  for  every  Illegal 
art  will  the  charter  of  a  corporation  be  for- 
feited; bat  the  charter  of  the  defendant  la 
I!  <H)ntract  with  the  state  that  It  will  use  the 
franchises  therein  granted,  that  it  will  not 
misuse  or  pervert  other  franchises,  and  that 
It  will  not  engage  in  the  doing  or  carrying  on 
of  any  business  which  is  unlawful  or  immoral. 
Bat  it  Is  claimed  for  defendant  that  the  only 
violation  of  law  by  It  which  would  Justify 
«n  action  in  quo  warranto  would  be  a  viola- 
tion "of  the  organic  law,"  from  which  the 
corporation  derived  its  existence.  In  support 
of  this  position,  we  are  cited  to  the  case  of 
Illinois  Trust  &  Savings  Bank  v.  Doud,  105 
Fed.  123,  44  C.  0.  A  389,  62  L.  R.  A.  481.  It 
was  held  in  that  case  that  no  corporation  is 
required  to  exercise  all  the  powers  conferred 
npon  It  as  a  condition  to  the  exercise  of  any 
of  tbem,  unless  snch  requirement  Is  expressly 
made  In  some  statute  under  which  It  ob- 
tilns  tome  of  Its  powers  and  privileges,  or 


its  powers  are  inseparably  connected  with 
each  other ;  and  that  It  Is  only  for  the  viola- 
tion of  an  express  provision  of  the  law  under 
which  a  corporation  derives  its  powers  and 
I  privileges,  or  for  such  a  misuse  or  nonuse  of 
I  the  latter  as  results  In  a  substantial  failure 
to  fulfill  the  design  and  purpose  of  its  organl- 
I  satlon,  that  a  forfeiture  of  Its  franchise  will 
i  be  decreed.  And  defendant  contends  that, 
as  the  statute  under  which  it  obtained  its 
powers  and  privileges  does  not  expressly  re- 
quire that  it  establish  and  maintain  fair 
grounds  and  a  race  track  In  the  dty  and 
county  of  St.  Louis,  with  necessary  build- 
ings, erections,  and  Improvements,  and  give 
or  conduct  on  said  grounds  and  race  track 
public  exhibitions  of  agricultural  products 
and  stock,  a  forfeiture  of  its  charter  should 
not  be  declared,  unless  the  misuse  or  nonuse 
of  its  franchises  results  in  a  substantial  fall- 
nre  to  fnlflll  the  design  and  purpose  of  Its 
organization.  It  is  expressly  provided  In 
the  charter  of  the  defendant  that  "the  pur- 
poses for  which  this  corporation  is  formed 
are  to  encourage  and  promote  agriculture; 
*  *  *  to  establish  and  maintain  suitable  fair 
grounds  and  a  race  track  in  the  city  and  coun- 
ty of  St.  IjouIs,  with  necessary  buildings, 
erections  and  improvements,  and  to  give  or 
conduct  on  said  grounds  and  race  tra<^  public 
exhibitions  of  agricultural  products  and  stock, 
and  of  speed,  or  races,  between  horses,  for 
premiums,  prizes  or  other  awards,  made  up 
from  fees  or  othn-wlse,  and  to  charge  the 
public  for  admission  thereto  and  to  said 
groimds  and  race  track."  It  Is  alleged  in 
the  petition,  and  stands  admitted  by  the  de- 
murrer, that  defendant  failed  to  comply  with 
Its  charter  in  the  respect  indicated,  and  there 
is  no  escaping  the  conclusion  that. Its  nonuse 
of  those  franchises  resulted  In  a.  substantial 
failure  to  fulfill  the  design  and  purpose  of 
Its  organization,  for  which  a  forfeiture  of  all 
of  its  franchises  should  be  decreed,  unless 
such  forfeiture  has  In  some  way  been  waived 
by  the  state.  In  State  v.  New  Orleans  Gas- 
light &  Banking  Co.,  2  Rob.  (La.)  529,  it  Is 
said:  "It  may  be  proper  to  state  that  it  la 
now  well  settled  that  an  act  of  Incoriwra- 
tlon  may  be  forfeited  for  a  misuse  of  the 
powers  Intrusted  to  it.  It  Is  a  tacit  condi- 
tion of  a  grant  of  Incorporaticm  that  the  gran- 
tees shall  act  up  to  the  end  and  design  for 
which  they  were  incorporated.  If  they  do 
not,  the  rights  and  privileges  granted  may  be 
withdrawn."  5  Thompson  on  Corp.  §  660©;  Ter- 
rett  V.  Taylor,  9  Crancb.  43,  8  L.  Ed.  650;  ' 
State  ex  rel.  v.  Lincoln  Trust  Co.,  144  Mo. 
662,  46  S.  W.  69.S. 

It  is  further  contended  by  defendant  that 
It  was  not  the  intention  of  the  Legislature, 
upon  any  principle  of  rational  construction, 
to  make  it  a  condition  of  the  corporate  life 
of  racing  associations  that  they  should  not 
only  provide  the  funds  for  the  state  fair  at 
Sedalla,  but  also,  at  the  same  time,  conduct 
private  fairs  within  their  own  local  racing 
grounds;  that  this  was  not  the  Intention  of 
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the  Legislature  in  the  permlsslTe  grant, 
which  was  fully  subserred  by  the  money  con- 
tributed to  the  state  fair  at  Sedalla,  and  that 
It  Is  only  the  nonuser  of  gome  business  fran- 
chise which  affects  the  public,  which  the 
courts  would  consider  upon  an  informatioa 
all^sg  such  nonuser  as  a  ground  for  for- 
feiture; that  In  the  case  at  bar  the  public 
was  more  benefited  by  the  contribution  of 
money  to  the  support  of  the  fair  at  Sedalla, 
on  behalf  of  the  people  of  the  entire  state, 
and  In  exhibition  of  the  products  of  the  state 
there,  than  if  a  local  exhibition  of  the  prod- 
ucts of  St  Louis  county  had  been  given  by 
the  respondent  corporation.  In  reply,  we 
may  be  permitted  to  say  that  It  is  not  our 
province  to  say  that  the  public  was  In  no 
way  concerned  about  local  exhibitions  In  St. 
Louis  county  of  agricultural  products  and 
stock.  At  any  rate,  we  are  unwilling  to  de- 
clare that  the  public  was  not  Interested  In 
such  exhibitions.  For  many  years  such  ex- 
hibitions have  been  held  annually  by  corpora- 
tions, all  over  the  state,  their  object  and  pur- 
pose being  the  Improvement  of  horticultural 
and  agricultural  products,  as  well  as  of  stock, 
which  would  seem  to  Indicate  that  the  public 
is  interested  In  such  exhibitions,  and  that  the 
public  has  been  seriously  Injured  by  the  non- 
user  of  this  franchise.  We  are  unable  to 
concur  In  the  position  that  this  court  will 
take  Judicial  notice  of  the  fact,  even  if  true, 
that  the  defendant  has  every  year  created 
and  paid  over  the  fund  for  the  making  such 
exhibitions  at  the  state  fair  at  Sedalla,  when 
in  fact  no  such  exhibitions  have  been  held  by 
defendant 

Defendant  also  contends  that  the  acts  of 
book-making,  poolHselling,  and  the  registra- 
tion of  bets,  alleged  to  have  been  committed 
by  defendant  between  January  IS,  1001,  and 
June  16,  1905,  were  lawful,  because  It  was 
permitted  by  Its  charter  to  engage  In  such 
business,  and  it  is  not  allied  In  the  informa- 
tion that  it  was  not  licensed  to  do  these  acts; 
another  contention  being  that  the  acts  char- 
ged against  defendant  In  the  registration  of 
bets  and  the  selling  of  pools  to  minors  were 
In  no  wise  Improper,  because  it  is  not  plead- 
ed that  defendant  was  a  licensed  book-maker. 
The  argument  with  respect  to  that  portion  of 
the  petition  which  relates  to  general  acts  of 
book-making,  between  January  18,  1901,  and 
June  16,  1905,  is  that  it  does  not  show  viola- 
tion of  the  law,  because  non  constat  the  de- 
fendant was  a  licensed  book-maker.  Section 
7419,  Rev.  St  1899.  The  state  contends  that 
defendant's  charter  should  be  forfeited  for 
book-making  and  pool-selling  between  Janu- 
ary 18,  1901,  and  June  16,  1905,  because  that 
provision  of  its  charter  which  authorized  it 
to  engage  In  such  acts  was  invalid,  for  the 
reason  that  It  was  not  authorized  by  the  or- 
ganic law;  but  the  laws  of  this  state,  and  especi- 
ally section  40,  p.  8,  Arts  1896,  recites  that 
"there  Is  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  the  'state  fair  fund,' 
the  sum  of  eight  thousand  seven  hundred  and 


fifteen  dollars,  received  into  the  state  treas- 
ury during  the  years  1903  and  1904,  from 
pool-selling  and  book-making,"  as  provided  by 
article  2,   c.   105,   Rev.    St   Mo.   189»— thus 
recognizing   the    validity   of   the   law    from 
whence  defendant  derived  its  power  to  en- 
gage in  book-making  and  pool-selling — and, 
the  state  having  received  and  appropriated 
I  money  from  this  source.  It  will  not  now  be 
!  permitted  to  say  that  the  law  under  which 
I  It  was  obtained  was  invalid  and  of  no  effect 
'  It  Is  alleged  In  the  Information,  and  admitted 
I  by  the  demurrer,  that  during  the  time  indi- 
cated defendant  sold  pools  to,  and  registered 
;  bets  with,  minors,  which  was  a  violation  of 
:  law;  it  having  no  authority  so  to  do.    To 
'  make  and  sell  pools  and  book  bets  to  minors 
,  Is  expressly  prohibited  by  statute,  and  any 
I  person  doing  so  may  be  pimlshed  as  for  a 
I  misdemeanor.    Section   2193,   Rev.   St   1899. 
'  So   that   defendant   was   without   authority 
I  ft'om  any  source  to  sell  pools  to  or  register 
j  bets  with  minors,  and  In  doing  so  it  was 
;  exercising  a  power  which  It  did  not  possess, 
the  tendency  of  which  was  Immoral  and  to 
encourage  minors  in  dissipation  and  vldons 
habits.    Defendant  now   contends  that  the 
portion  of  the  petition  which  relates  to  such 
sales  does  not  state  violations  of  law,  be- 
cause it  Is  not  alleged  that  the  respondent 
knew  at  the  time  that  such  persons  were  In 
fact  minors.    The  statute  is  an  absolute  In- 
hibition against  selling  pools  or  book  bets 
to  minors,  and  It  was  entirely  unnecessary 
that  the  petition  should  allege  that  such  sales 
were  made  to  minors,  knowing  such  persons 
to  be  minors.    It  was  the  defendant's  duty 
to  know  when  sales  were  made  that  they 
were  not  made  in  violation  of  law.    The  acts 
for  which  a  forfeiture  of  defendant's  charter 
is  asked  are  acts  done  by  the  corporation 
through  its  officers,   agents,   onployfis,   and 
representatives    in    charge    of    its   business, 
and  not  any  act  done  by  unauthorized  persons. 
A    corporation    can    act    only    through   its 
agents  and  servants,  and  It  is  responsible 
to  the  state  for  the  acts  of  such  agents  and 
servants  in  the  carrying  on  of  the  business 
of  the  corporation.     State  ex  Inf.  v.  B'lre  Ins. 
Co.,  152  Mo.  1,  52  S.  W.  595,  45  L.  R.  A.  363; 
State  ex  Inf.  v.  Armour  Packing  Co.,  173  Mo. 
356,  73  S.  W.  645,  61  L.  R.  A.  404,  96  Am.  St 
Rep.  515. 

A  final  contention  Is  that  the  act  of  the 
Legislature  of  1905,  entitled  "An  act  pro- 
hibiting book-making  and  pool-selling  and 
prescribing  a  penalty  thereto,"  approved 
March  21,  1905,  is  void  because  It  violates 
section  28,  art  4,  of  the  (Jonstitution,  In  that 
it  contains  two  subjects,  the  prohibition  of 
book-making  and  of  pool-selling,  which  are  not 
germane,  but  incongruous  and  In  discord  with 
each  other.  The  section  referred  to  reads 
as  follows:  "No  bill  •  •  •  shall  con- 
tain more  than  one  subject,  which  shall  be 
clearly  expressed  In  Its  title."  Whatever 
may  be  the  correct  definitions  of  the  terms 
"book-making"  and  "pool-selling,"  wherever 
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either  la  naed.  It  Is  always  onderatood  to 
hare  reference  to  borse  racing  of  some  char- 
acter, and  tbe  one  Is  therefore  germane  to 
tbe  other.  When  this  Is  the  case,  the  act  U 
not  nnconstltntlonal.  In  State  ex  rel.  r.  Mil- 
ler, 100  Ho.  445,  18  S.  W.  678,  It  Is  said: 
'Its  donands  are  that  matters  which  are  In- 
coDgmons,  disconnected,  and  without  any 
natural  relation  to  each  other  must  not  be 
joined  in  one  bill,  and  the  title  most  be  a 
foir  Index  of  the  snbject-matt^  of  tbe  bllL 
A  Teiy  strict  and  literal  Interpretation  wonld 
lead  to  many  separate  acts  relating  to  the 
came  general  subject,  and  tbns  produce  an 
erll  quite  as  great  as  the  mischief  intended 
to  be  remedied.  Hence  a  liberal  Interpreta- 
tion and  application  must  be  allowed.  In 
Ewing  ▼.  Hoblitzelle,  85  Mo.  64,  the  follow- 
ing rule,  taken  from  Sedgwick,  was  approv- 
ed: 'Where  all  the  provisions  of  a  statute 
fairly  relate  to  tbe  same  subject,  have  a 
natural  oonnecttim  with  it,  are  tbe  Incidents 
or  means  of  accomplishing  it,  then  tne  sub- 
ject is  single,  and,  if  it  is  sufficiently  ex- 
pressed in  the  title,  the  statute  is  valid.' " 
In  State  r.  Morgan,  112  Mo.  202,  20  S.  W. 
456,  the  court  says:  "Ail  that  the  Constita- 
tion  requires  is  that  the  subjects  embraced  in 
the  act  shall  be  fairly  and  naturally  germane 
to  that  recited  in  the  title.  State  v.  Bennett, 
102  Ma  357.  14  S.  W.  865,  10  L.  B.  A.  717. 
There  can  be  no  doubt  but  all  the  provisions 
of  section  1661  are  naturally  related  and 
germane  to  one  subject.  In  an  act  to  punish 
cheats,  frauds,  etc.,  naturally  belongs  a  pro- 
vision as  to  what  shall  be  a  sufficient  state- 
ment of  the  offense  in  tbe  indictment."  The 
■ame  rule  has  been  announced  in  numerous 
decisions  of  this  court  since,  and  it  may  be 
regarded  as  well-settled  law.  Moreover,  this 
court  will  not  declare  a  law  to  be  unconstitu- 
tional unless  It  be  of  tbe  opinion  that  it  is 
M  beyond  a  reasonable  doubt,  and  it  holds 
00  such  opinion  in  this  case. 

Our  conclusion  Is  that  tbe  defendant's  de- 
murrer, as  to  the  first  ground,  should  be  sus- 
tained, and,  as  to  all  the  others,  overruled; 
that  leave  be  granted  to  defendant  to  plead 
over  within  15  days;  and,  falling  so  to  do, 
that  judgment  be  entered  ousting  the  defend- 
ant of  all  its  franchises.  All  concur,  except 
BRACE,  C.  J.,  abs^t 


8TATB  sx  rel.  McNAHEB  et  sL  v.  BTOBIB, 
Justice  of  the  Peace,  et  al. 

(Supreme  Court  of  MiaaoorL    WA.  26,  1906.) 

l  Csnama.  Law — Justicis  of  the  Pcacb — 

WaBKIlHTS — I  BSt;ASrOB — BSQtnsITES. 

Bev.  St.  1899,  {  2750,  provides  that  com- 
plaints subscribed  and  sworn  to  by  any  per- 
■on  to  testify  against  the  accused  may  be  filed 
vitb  any  Justice  of  the  peace,  and.  If  the  jus- 
tice Is  satisfied  that  the  accused  is  about  to 
escape,  or  has  no  known  place  of  permanent 
residence  or  property  in  the  county  likely  to  re- 
strain him  from  leaving  for  the  offense  char- 
(cd,  be  shall   Immediately  issue  his   warrant. 


and  have  the  accused  arrested  and  held  until 
the  prosecuting  attorney  shall  have  time  to 
file  an  lnfonnBtl<m.  field  that,  where  a  com- 
plaint was  filed  against  members  of  the  metro- 
politan police  force  of  the  city  of  St.  Louis, 
having  no  place  of  permanent  residence  or 
property  in  the  county,  before  a  Justice  of  St. 
Louis  county  for  an  act  committed  within  such 
county,  it  was  not  necessary  to  the  immediate 
issuance  of  a  warrant  for  their  arrest  that  tbe 
justice  should  be  satisfied  that  they  were  about 
to  escape. 
2.  Samb — Docket  Entries. 

A  justice  of  the  peace  is  not  required  to 
execute  any  writing  evidencing  the  necessity 
arising  for  the  issuance  of  a  warrant  author- 
ised by  Rev.  St  1899,  S  2750,  either  by  entry 
in  his  docket,  by  indorsement  on  tbe  warrant, 
or  otherwise. 
8.  Courts — Jumsdiotion — Definition. 

Jurisdiction  is  authority  to  hear  and  deter- 
mine a  cause. 

[Eid.  Note. — For  cases  in  point,  see  voL  13, 
Cent  Dig.  Courts,  {  1.] 

4.  Pbohibition — ^Acra  or  Courts  ob  Judges — 
Want  or  Excess  of  Jubisdiohon. 

In  order  to  entitle  a  litigant  to  a  writ  of 
prohibition,  it  must  appear  that,  in  the  proceed- 
ing sought  to  be  prohibited,  either  the  court 
or  judge  is  assuming  to  exercise  and  apply 
Judicial  power  not  granted  by  law,  or,  in  a 
proceeding  properly  within  Its  Jurisdiction,  that 
the  court  assumes  to  apply  judicial  force  in 
excess  of  its  power  and  authority. 

[Ed.   Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Prohibition,  |{  37-66.] 

6.  Same — Defects    in    Petition    ob    Cok- 

FLAINT. 

Where  a  court  has  Jurisdiction  of  the  class 
of  cases  to  which  the  proceeding  sought  to  be 
prohibited  belongs,  and  acquires  jurisdiction 
of  the  subject-matter,  the  mere  fact  that  the 
petition  or  complaint  by  which  the  proceeding 
was  Inaugurated  Is  defective  is  not  ground  for 
a  writ  of  prohibition. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  40, 
Cent  Dig.  Prohibition,  {  36.] 

6.  SAlfK. 

A  writ  of  prohibition  cannot  be  issued 
to  supply  the  place  of  an  appeal,  writ  of  error, 
of   certiorari. 

[Ed.  Note. — For  cases  in  point  see  voL  40, 
Cent  Dig.  Prohibition,  Sg  4-19.] 

7.  MuNiciPAi,   Corporations — Charters — Po- 
uce  Officers — Powers. 

The  police  system  of  the  city  of  St  Louis 
being  a  subject  of  state  legislation,  and  the 
Gkneral  Assembly  having  created  such  system, 
ss  weU  as  the  offices  connected  with  It  and 
having  defined  the  powers  and  duties  of  the 
officers,  it  was  not  within  tbe  power  of  the 
framers  of  the  scheme  and  charter  of  St 
Louis  to  vest  such  officers  with  powers  Incon- 
sistent with  the  general  laws  of  the  state 
creating  such  police  system. 

8.  Save — Authorttt  of  Pouob  Outsidk  of 
City — Statutes. 

Sees.  Acts  1860-61,  p.  446,  created  a  police 
system  for  the  city  of  St  Louis,  section  6 
(page  448)  of  which  provided  that  the  police 
board  should  at  all  times  of  the  day  and  night 
within  the  boundaries  of  the  city  of  St.  Louis, 
preserve  the  public  peace,  etc.,  and  that  any 
person  whom  they  had  reason  to  believe,  "with- 
in the  city,"  intended  to  commit  any  breach 
beyond  the  city  limits,  and  any  person  charged 
with  tbe  commission  of  crime  "in  the  city," 
and  against  whom  criminal  process  shall  have 
issued,  might  be  arrested  on  the  same  In  any 
part  of  the  state  by  the  police  force  created  by 
such  act  Acts  1867,  p.  178,  {  3,  provided  that 
the  board  of  police  commissioners  of  the  city 
should  appoint  and  equip  a  certain  number  of 
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policemen  for  dntr  In  the  outskirts  and  open 
portions  of  the  cl^,  and  "elsewhere  in  the  city 
and  county  of  St.  Louis."  Thereafter,  St. 
Louis  city  charter  was  enacted,  section  14  of 
wliich  declared  that  the  metropolitan  police 
of  the  city  of  St.  Louis  should  have  the  same 
power  and  jurisdiction  in  the  county  of  St. 
Louis  as  constituted  by  the  scheme,  "as  now 
provided  by  law" ;  provided  that  certain  police- 
men might  be  equipped  for  duty  in  the  county 
(Rey.  St  1899,  p.  2467).  Thereafter  the  act 
of  1861,  as  amended  by  Acts  1867  and  supple- 
mental acts,  was  repealed  by  Acts  1899,  p.  63, 
section  5  of  which  was  substantially  a  reenact- 
ment  of  section  5  of  the  act  of  1861,  and  author- 
ized the  police  boards  to  appoint  and  equip 
policemen  deemed  necessary  for  duty  in  the 
parks,  outskirts,  and  such  other  portions  of  the 
city  as  the  board  might  deem  necessary.  Held, 
that  members  of  the  police  force  of  the  city  of 
St  Louis  had  no  Jurisdiction  to  arrest  otFenders 
outside  the  city  limits  for  offenses  committed 
in  St.  Louis  county. 

9.  Prohibition — Obourss. 

Where  members  of  the  metropolitan  police 
force  of  the  city  of  St  Louis  had  no  jurisdic- 
tion to  arrest  offenders  outside  the  city  for 
violating  the  gaming  laws  of  the  state,  in  St. 
Louis  county,  the  fact  that  members  of  such 
police  force,  forcibly  entering  the  grounds  of 
a  racing  association  in  such  county  outside  the 
city  limits  for  the  purpose  of  effecting  such 
arrest  had  authority  to  so  act  in  their  capacity 
as  private  citizens,  was  no  ground  for  the 
issuance  of  a  writ  of  prohibition  prohibiting  a 
justice  of  the  peace  from  assuming  jurisdictlMi 
of  a  prosecution  of  such  policemen  for  forcib^ 
entering  the  racing  association's  inclosure. 

10.  Same — Purpobk  of  Peoskcution. 
Where  certain  policemen  were  arrested  for 

forcibly  entering  the  close  of  a  racing  associa- 
tion outside  the  limits  of  their  jurisdiction, 
for  the  purpose  of  arresting  certain  gamblers, 
the  fact  that  the  criminal  charge  against  such 
policemen  was  solely  for  the  purpose  of  hinder- 
ing, impeding,  and  obstructing  them  in  the  per- 
formance of  their  duty  as  policemen  and  as 
officers  and  citizens  of  the  state,  and  to  pro- 
tect from  arrest  the  persons  engaged  at  the 
race  track  in  violating  the  law,  was  no  ground 
for  the  issuance  of  prohibition  to  restrain  the 
further  prosecution  of  the  proceedings  against 
such  officers. 
Marshall  and  Valliant,  JJ.,  dissenting. 

In  Banc.  Application  for  writ  of  prohibi- 
tion, on  relation  of  George  T.  McNamee  and 
others,  against  Frank  Stobie,  justice  of  the 
peace  of  Central  township,  St  Louis  county, 
and  others.    Writ  denied. 

This  is  an  original  proceeding  In  this  court 
It  is  a  petition  or  application  by  relators 
addressed  to  this  court  asking  for  the  is- 
suance of  a  writ  of  prohibition.  The  peti- 
tion was  filed  by  the  relators  on  July  28, 
19(^,  and  the  grounds  for  relief  and  the 
particular  relief  sought  are  thus  plainly 
stated  : 

"Come  now  the  relators  herein,  George  T. 
McNamee,  Patrick  McKenna,  Con  Meehan, 
Patridt  Kirk,  Henry  Meyer,  Sydney  Sears, 
John  Kavanaugh,  John  McCarthy,  Timothy 
Danaher,  George  Williams,  Thomas  Kelly, 
Frank  McKenna,  Gratiot  Cabbanne,  R.  L. 
Killian,  Hugh  McFarland,  James  Burke, 
George  Greely,  Charles  Madsen,  and  James 
Hunt,  and  give  the  court  to  understand  and 
be  Informed  that  said  relators  are  now,  and 
were  at  all  times  hereinafter  mentioned,  citi- 


zens of  the  state  of  Missouri  and  residents 
of  the  city  of  St  Louis  therein;    that  said 
relator  George  T.  McNamee  Is  now,  and  was 
at  all  of  said  times,  a  captain,  the  relator 
Patrick   McKenna,   a    lieutenant,   and    eacb 
of  the  other  relators  a  member  of  the  metro- 
politan police  force  of  the  city  of  St  Louis, 
duly  appointed,  commissioned,  and  qualified 
as  such,  and  are  now  officers  of  the  state  of 
Missouri;  that  respondent  Frank  Stobie  was 
then,  and  still  Is,  an  acting  justice  of  tbe 
peace  of  Central  township  of  St  Louis  coun- 
ty, in  the  state  of  Missouri,  and  Fred  Lenz, 
constable  of  said  township.    Relators  further 
give  the  couri;  to  understand  and  be  informed : 
"That  Hon.  Joseph  W.  Folk.  Governor  of 
the  state  of  Missouri,  by  virtue  of  tbe  au- 
thority vested  In  him  by  tbe  Constitution 
and  laws  of  tbe  state  of  Missouri,  on  the  21st 
day  of  July,  1905,  issued  and  delivered  to 
Hon.  A.  C.  Stewart,  president  of  tbe  board 
of  police  commissioners  of  said  city  of  St. 
Louie,  a  commimication  in  words  and  figures 
as  follows,  to  wit:    'Office  of  the  Governor, 
State  of  Missouri,  City  of  Jefferson,  July  21, 
1906.    Hon.  A.  C.  Stewart,  President  Board 
of   Police   Commissioners,    St    Louis,    Mo. — 
Dear  Sir:    Information  having  come  to  me 
that  a  state  of  lawlessness  exists  in  St  Louis 
cotmty;    that  men   backed   by   millions    of 
wealth   and   political    Infiuence   are   openly 
committing  felonies  by  registering  bets   on 
borse  races;   that  dramshop  keepers  in  flag- 
rant   defiance    of    the    statutes    keep    tbeir 
places  open  on  Sunday ;  that  men  are  openly 
held  up  and  robbed  in  the  orgies  and  tbe 
general  debauchery  following  tbe  violations 
of  this  law;    that  gamblers  ply  their  trade 
uninterrupted  and  scoff  at  tbe  authority  of 
the  state;    that  tbe  laws  of  tbe  state  are 
nullified  and  tbe  statutes  of  tbe  state  tram- 
pled in  the  dust,  and  the  honor  of  tbe  state 
assailed  without  Interference  or  hindrance; 
and  that  the  local  officials  either  cannot  or 
will  not  uphold  tbe  laws  there:    Whereas, 
such  conditions  cannot  be  tolerated  in  Mis- 
souri ;   and,  whereas,  it  Is  tbe  sworn  duty  of 
tbe  executive  to  execute  tbe  laws  of  tbe 
state;   and,  whereas,  tbe  metropolitan  police 
force  of  the  city   of   St   Ix>uls  is  by  tbe 
scheme  separating  the  city  and  county,  which 
was  voted  upon  by  tbe  people  of  tbe  whole 
county  in  accordance  with  tbe  Constitution, 
given  the  same  jurisdiction  in  the  county  as 
in  the  city;    and,  whereas,  the  Governor,  as 
tbe  supreme  conservator  of  ttie  peace  througih- 
out  tbe  state,  has  tbe  right  to  call  on  tbe 
metropolitan  police  force,  as  a  part  of  the 
military  arm  of  tl>e  state,  to  preserve  peace 
and   order    and   suppress    ouUawry:    Now, 
therefore,   in  order  to  maintain  tbe  peace 
and  dignity  of  the  state  and  to  preserve  the 
majesty  of  ttie  laws  of  tbe  state,  you  are 
hereby  directed  to  instruct  tbe  chief  of  police 
of  the  city  of  St  Louis  to  detail  fifty  of- 
ficers or  more  for  duty  in  St  Louis  county, 
with  orders  to  proceed,  with  all  convenient 
speed,  to  Delmar  race  track  In  said  county 
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of  St  Loula,  and  there  arrest  any  and  all 
liersonB  feloniously  registering  bets,  and  to 
leize  and  bold  as  evidence  all  money,  papers, 
and  parapfaemalla  connected  witb  said  fel- 
onies. Wben  so  arrested,  tbe  felons  will  be 
taken  by  the  officers  before  some  Justice  of 
tbe  peace  of  tbe  county  and  warrants  sworn 
oat  for  them,  with  the  officers  as  witnesses, 
in  the  usual  way.  The  arrests  must  continue 
from  day  to  day  so  long  as  the  felonies  are 
committed.  The  officers  should  be  further  In- 
structed to  see  that  the  dramshop  laws  and 
tbe  gambling  laws  are  observed,  and  to  close 
ali  dramshops  found  to  be  open  contrary  to 
tbe  statute  In  such  cases  made  and  provided, 
and  to  arrest  all  persons  found  to  be  violat- 
ing such  laws.  These  outlaws,  when  so  ar- 
rested, will  be  tmmed  over  to  the  sheriff, 
and  warrants  sworn  out  for  them  before  a 
justice  of  tbe  peace,  in  manner  and  form 
above  set  out  Every  arrest  should  be  by 
tbe  officer  who  himself  sees  the  crime  com- 
mitted, and  by  no  other.  Very  respectfully, 
Joe.  W.  Folk,  Governor.' 

"That  thereupon  the  Hon.  A.  O.  Stewart 
president  of  said  board  of  police  commis- 
sioners, issued' tbe  following  order  to  Hon. 
Uatbew  Keily,  chief  of  police  of  said  city 
of  St  Lonls,  under  whose  orders  the  relators 
vrere  acting  In  all  of  the  matters  hereinafter 
mentioned:  'July  2Srd,  1905.  Hon.  Mathew 
Kelly,  Chief  of  Police,  Four  Courts,  City— 
Sir:  I  herewith  hand  yon  a  letter  from  the 
Governor  of  the  state  of  Missouri  concerning 
a  state  of  lawlessness  said  to  be  existing  in 
St  Louis  county  and  requiring  the  aid  of 
tbe  police  officers  to  suppress  the  same. 
Please  give  careful  attention  to  tbe  contents 
of  the  Governor's  letter  and  comply  there- 
with as  promptly  as  possible.  A.  C.  Stewart 
President  of  Police  Board.' 

"That  thereupon  tbe  Hon.  Mathew  Keily, 
chief  of  police  as  aforesaid,  ordered  the  re- 
lator George  T.  McNamee,  as  captain  of  said 
police  force,  to  take  with  him  tbe  other  re- 
lators herein  and  proceed  to  Delmar  race 
track  and  there  to  carry  out  tbe  orders  con- 
tained in  the  communication  from  tbe  Gov- 
einor  of  the  state  of  Missouri,  as  hereinbefore 
set  out  The  relators  further  give  the  court 
to  understand  and  be  informed  that  the  'Del- 
mar  Jock^  Club'  is  a  corporation  duly  created 
and  organized  under  tbe  laws  of  the  state  of 
Missouri,  and  was  such  at  the  times  herein 
mentioned,  and  tbat  said  corporation  was  tbe 
owner  at  said  times,  and  still  is,  of  the  said 
Delmar  race  track;  tbat  said  race  track  Is 
partly  in  the  city  of  St  Louis;  that  tbe  line 
between  tbe  cl^  and  county  of  St  Lonls 
passes  through  said  track;  that  said  corpora- 
tton  by  its  articles  of  association  declares  that 
one  of  the  purposes  of  the  sold  Delmar  Jock- 
ey Clnb  is  to  own  race  tracks  and  groonda 
and  to  engage  In  pool-selling,  book-making, 
and  registering  bets  on  tbe  exhibition  of 
qieed  and  on  races  at  said  tracks  and  pron- 
Ises,  and  to  let  tbe  right  to  others  to  do  the 
same:  tbat  on  tbe  16tb  day  of  June,  1805,  tbe 
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said  Delmar  Jockey  Club  was  permitted  and 
suffering  pools  to  be  sold  and  bets  to  be  regis- 
tered upon  Its  race  track  upon  races  to  be  run 
thereon,  and  bas  ever  since  continued  so  to 
do,  in  direct  violation  of  the  act  of  the  Gen- 
eral Assembly  of  this  state,  entitled  'An  act 
prohibiting  book-making  and  pool-selling  and 
prescribing  a  penalty  therefor,'  approved 
March  21,  1906  [Laws  1005,  p.  181];  that  said 
book-making,  pool-selling,  and  registering  bets 
were  done  on  that  part  of  said  race  track  lo- 
\  cated  in  St  Louis  county,  but  that  the  race 
track  and  the  incloaure  thereof  extended  In- 
to the  dty  of  St  Louis;  tbat  many  persons 
were  In  tbe  babit  of  going  from  tbe  city  of 
St  Louis  to  tbe  said  Delmar  race  track  for 
the  purpose  of,  and  were  tt)ere  engaging  in, 
book-making  and  selling  pools  and  register- 
ing bets  upon  the  races  being  run  upon  said 
track,  and  were  thereby  committing  felonies 
under  the  statutes  of  this  state;  that  these 
facts  were  known  to  the  relator  George  P. 
McNamee  and  the  other  relators  herein. 

"And  the  relators  further  give  the  court 
to  understand  and  be  Informed  tbat  hereto- 
fore, to  wit  on  the  24th  day  of  July,  1005, 
relators  were  Informed,  and  had  good  reason 
to  believe,  and  did  believe,  that  divers  per- 
sons were  engaged  on  tbat  part  of  said  Del- 
mar race  track  located  In  tbe  county  of  St 
Louis  in  book-making,  and  in  recording  and 
registering  bets  and  in  selling  pools  within 
the  Inciosure,  booths,  and  buildings  of  said 
Delmar  Jockey  Club,  said  bets  being  register- 
ed and  pools  sold  upon  the  results  of  the  trial 
of  speed  and  power  of  endurance  of  beasts, 
which  was  to  take  place  upon  said  Delmar 
race  track,  and  the  selling  of  said  ixwis  and 
tbe  registering  of  said  bets  then  and  tbere 
being  carried  on  constituted  a  felony  under 
tbe  laws  of  this  state;  that  said  registering 
of  bets  and  pool-selling  were  done  in  the 
presence  of  some  of  the  relators  herein,  and 
the  said  George  T.  McNamee,  tbe  captain  in 
charge  of  tbe  policemen  at  said  racetrack,  was 
informed  thereof  and  was  notified  tbat  per- 
sons  within  said  Inciosure  were  then  in  the 
act  of  violating  the  criminal  laws  of  the 
state,  and  that  felonies  were  being  committed 
within  said  inciosure;  tbat  thereupon  be  de- 
manded admission  into  said  inciosure  for 
himself  and  the  other  relators  herein,  as 
officers  and  citizens  of  the  state  of  Missouri, 
for  tbe  sole  and  only  purpose  of  arresting  and 
taking  before  the  proper  magistrate,  to  be 
disposed  of  according  to  law,  such  persons  as 
might  be  engaged  In  the  commission  of  said 
felonies  therein,  and  that  upon  such  per- 
mission being  denied,  the  relators,  acting  by 
and  under  the  orders  of  tbe  Governor  of  tbe 
state  of  Missouri  berelnt>efore  set  out  let 
down  or  unclasped  the  chain  across  tbe  en- 
trance of  said  race  track  in  the  county  of 
St  L/ouis  and  tbe  state  aforesaid,  and  went 
into  said  Inciosure,  without  injuring  said 
property,  and  for  tbe  sole  purpose  of  arrest- 
ing the  persons  engaged  therein  in  violating 
tbe  criminal  laws  of  tbe  state,  as  they  were 
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ordered  and  directed  to  do  by  the  chief  ex- 
ecutive of  said  state;  that  thereafter,  to  wit, 
on  the  24th  day  of  July,  1905,  respondent 
WUllam  MathewB  filed  an  affidavit  with  the 
respondent  Frank  Stoble,  as  Justice  of  the 
peace  of  Central  township,  In  tlie  county  and 
state  aforesaid,  charging  relators  with  throw- 
ing down  and  opening  the  gate  at  the  entrance 
of  said  race  track,  and  then  and  there  under- 
took to  attempt  to  institute,  before  said  Sto- 
ble, as  such  justice  of  the  peace,  a  criminal 
prosecution,  as  for  a  misdemeanor,  against 
the  relators  and  each  of  them  for  their  action 
as  policemen  and  officers  of  the  state  of  Mis- 
souri In  letting  down  said  chain  or  unclasping 
the  same  in  order  to  enter  said  inclosure  to 
make  the  aforesaid  arrests;  that  at  the  time 
said  affidavit  was  filed  and  said  criminal  pro- 
ceedings begxm  before  said  Stoble,  Justice  of 
the  peace  as  aforesaid,  respondent  well  knew 
that  said  chain  was  thrown  down  or  unclasp- 
ed and  said  premises  entered  by  the  relators 
without  injury  to  the  property  of  the  said 
Delmar  Jockey  Club,  and  in  the  manner  and 
only  for  the  purposes  aforesaid;  that  the  acts 
of  the  relators  constituted  no  offense  imder 
the  laws  of  tibls  state,  but,  upon  the  contrary 
thereof,  was  done  in  the  performance  of 
their  duty  as  officers  and  citizens;  that  said 
Frank  Stoble,  as  such  Justice  of  the  peace, 
had  no  Jurisdiction  to  entertain  or  proceed 
with  a  criminal  prosecution  against  relators 
based  upon  the  facts  above  stated,  and  that 
It  was  In  abuse  of  bis  Judicial  power  so  to  do; 
that  nevertheless  the  said  respondent  Stoble 
assumed  Jurisdiction  of  said  criminal  proceed- 
ings against  the  relators,  and,  although  no 
Information  was  filed  with  him  by  the  prose- 
cuting attorney  of  St  Louis  County,  and 
notwithstanding  he  had  no  reason  to  believe 
relators  were  likely  to  try  to  escape  or  to 
avoid  prosecution,  the  said  Stoble,  a  Justice 
of  the  peace,  immediately  upon  the  filing  of 
said  affidavit,  Issued  and  delivered  to  respond- 
ent Lenz,  as  constable,  a  warrant,  command- 
ing him  to  airest  relators  and  each  of  them 
and  to  bring  them  before  him  forthwith  to  an- 
swer to  the  charge  contained  in  said  affidavit, 
and  said  procedings  are  still  pending  be- 
fore said  Stoble,  as  Justice  of  the  peace,  and 
respondents  are  threatening  to  have  relators 
taken  into  custody  under  said  warrant,  and 
to  force  them  to  a  trial  before  said  Justice. 

"And  the  relators  further  give  the  court  to 
understand  and  be  informed  that  the  only  ob- 
ject and  purpose  of  said  pretended  criminal 
charge  before  said  Justice  of  the  peace  against 
the  relators,  and  the  sole  purpose  of  the 
prosecution  thereof,  are  to  binder,  impede, 
and  obstruct  the  relators  in  the  performance 
If  their  duty  as  iwllcemen,  and  as  officers  and 
citizens  of  the  state,  and  to  protect  from  ar- 
rest persons  engaged  upon  said  Delmar  race 
track  in  violating  the  said  act  of  the  General 
Assembly  of  the  state  of  Missouri,  approved 
March  21,  1905,  to  prohibit  book-making  and 
pool-selling  and  to  prescribe  a  penalty  there- 
for,   and    hereinbefore    mentiooed,    and   to 


tiiwart  and  render  of  no  avail  the  ^orts  of 
the  Oovernor  of  the  state  to  enforce  said  law 
and  said  proceeding  against  the  rdators  is  an 
abuse  of  the  Judicial  power  and  Jurisdictioa 
of  said  Justice  of  the  peace;  that  it  would  be 
a  great  hardship  and  expense  for  all  of  the 
relators  to  suffer  arrest  upon  said  charge  and 
appear  before  said  Justice  and  contest  the 
case  through  the  courts;  and  that,  if  said  re- 
spondents are  permitted  to  continue  said 
prosecution,  numerous  other  similar  prosecu- 
tions ans  threatened  and  will  be  begun  and 
carried  on,  to  the  great  annoyance,  worry,  and 
cost  of  relators,  and  an  unseemly  conflict  will 
arise  between  the  subordinate  Judicial  officers 
and  the  executive  department  of  the  govern- 
ment 

"Tour  relators  therefore  show  to  this  bon- 
orable  court  that.  In  proceeding  against  tbem 
under  the  charge  made  in  said  affidavit  filed 
with  him  by  said  Mathews  as  prosecutor,  the 
said  Justice  of  the  peace  is  acting  In  excess  of 
his  Jurisdiction  and  authority  and  in  grievous 
abuse  of  his  official  power,  and  in  order  to 
protect  your  relators  against  the  hardships, 
injustice,  and  oppression  Involved  in  requir- 
ing them  to  defend  said  pretended  criminal 
charge  predicated  upon  their  acts  In  enfor- 
cing the  laws  of  the  state,  under  the  direc- 
tions and  by  order  of  the  Governor  thereof, 
under  the  circumstances  hereinbefore  set 
forth,  and  pray  that  they  may  have  a  writ 
of  prohibition  directed  to  the  said  Frank 
Stoble,  Justice  of  the  peace  of  St  Louis 
county,  Mo.,  and  to  the  respondents  Mathews 
and  Lenz,  prohibiting  them  from  taking  fur- 
ther action  in  said  proceedings  against  the  re- 
lators and  prohibiting  said  Justice  of  the 
peace  from  taking  further  cognizance  or  Ju- 
risdiction thereof,  and  that  this  honorable 
court  In  the  exercise  of  its  supwlntendlng 
control  over  the  inferior  tribunals  of  the 
state,  prohibit  said  respondents  from  inter- 
fering with  or  obstructing  the  relators  in 
the  performance  of  their  duties  by  said  crim- 
inal proceedings,  and  that  relators  be  grant- 
ed all  such  relief  as  may  be  appropriate  and 
necessary  In  the  premises,  to  protect  tbem 
against  said  unwarranted  and  illegal  proceed- 
ings." 

The  facts  as  steted  In  the  petition  were 
duly  verified  by  one  of  the  relators,  and  on 
the  27th  of  July,  1906,  a  preliminary  rule  In 
prohibition  was  granted  in  vacation  of  the 
Supreme  Court  returnable  to  the  Supreme 
Court  of  Missouri  in  banc  <m  Tuesday,  Octo- 
ber 10,  1906.  Upon  the  return  day  of  the 
writ  the  respondents  interposed  a  demurrel: 
to  the  petition  of  the  relators.  The  grounds 
of  the  demurrer  are  thus  stated : 

"The  respondents  demur  to  the  petition  of 
the  relators,  for  the  reason  that  said  petition 
does  not  stete  facts  sufficient  to  constitute 
a  cause  of  action  in  prohibition,  in  that:  (1) 
The  police  force  of  the  city  of  St  Louis  were 
not  given,  by  the  scheme  separating  the  city 
and  county  of  St.  Louis,  the  same  Jurisdiction 
in  the  county  as  in  the  city.     (2)  The  police 
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force  of  the  city  of  St  Lonls  an  without 
Jurisdiction  In  the  county  of  St  Lonls,  ex- 
cept to  enforce  a  warrant  or  warrants  for  a 
person,  or  persons,  charged  with  an  offense 
or  offenses  committed  In  the  city,  a  situation 
which  Is  afflrmatlTely  shown  to  have  not 
existed  when  the  relators  invaded  the  prem* 
Ises  of  the  Delmar  Jockey  Club.  (8)  The 
Governor  of  Mlssoorl  has  no  right  or  author- 
ity to  call  on  the  police  force  of  the  dty  of  St 
Louis  to  preserve  peace  and  order  and  to 
suppress  outlawry  in  the  county  of  St  Louis. 
(4)  That  even  If  the  Oovernor  had  such  au> 
tbority,  the  assertions  of  his  proclamation  to 
the  president  of  the  board  of  police  commis- 
sioners set  out  in  the  petition.  If  true,  did  not 
eonstltnte  or  show  a  state  of  either  lawless- 
ness or  outlawry  In  St  Louis  county.  (6) 
That  there  Is  no  law  of  Missouri  which  pro- 
hibits the  registration  of  bets  upon  horse 
races;  the  act  of  the  General  Assembly  en- 
titled 'An  act  to  prohibit  book-malcing  and 
pool-selling,  and  prescribing  a  penalty  there- 
for,' approved  March  21,  1906,  having  been 
enacted  in  violation  of  section  28  of  article  4 
of  the  Constitution,  In  that  it  contains  more 
than  one  subject  to  wit  book-making  and 
pool-selling  which  are  not  germane,  or  akin 
in  character.  (6)  That  the  petition  affirm- 
atively shows  that  the  relators  were  guilty 
of  a  trespass  upon  the  property  of  the  Delmar 
Jockey  Club,  In  that  they  forced  an  entrance 
upon  the  premises  of  said  Jockey  club,  mere- 
ly to  cany  out  an  order  or  proclamation  la- 
med by  the  Governor  of  the  state,  which  was 
without  legal  force  or  effect  which  conferred 
no  authority  upon  any  of  the  relators,  and 
which  was  merely  a  bombastic  effusion  rec- 
ognizable as  a  warrant  for  official  action  un- 
der no  role  of  conduct  known  to  the  law. 
(7)  That  so  far  from  the  respondents,  and 
especially  the  respondents  who  are  positively 
a  Justice  of  the  peace  and  a  constable,  being 
without  Jurisdiction  In  the  premises,  the  pe- 
tition affirmatively  shows  that  each  was 
clearly  within  the  law,  that  the  Justice  was 
not  usurping  Judicial  power,  and  that  there 
to  no  principle  of  law  to  which  the  writ  of 
prohibition  can  be  made  applicable  in  the 
premises,  or  upon  the  facts.  (8)  That  the 
petition  affirmatively  shows  that  the  relators 
were  and  are  possessed  of  a  full  and  ade- 
quate remedy;  that  the  case  sought  to  be 
made  is  at  best  merely  one  of  error  which 
could,  or  can,  be  corrected  on  appeal  or  writ 
of  error;  that  the  reUtors  not  being  resi- 
dents of  the  county,  as  their  petition  shows, 
the  Justice  was  required  by  the  statute  to 
Immediately  issue  his  warrant  upon  sworn 
information  being  made  of  the  commission 
by  them  of  a  criminal  offense ;  that  the  re- 
qwndent  who  is  constable,  was  in  duty 
bound  to  execute  the  writ  issued  to  him  by 
the  Justice ;  and  that  to  prohibit  the  proced- 
ure begun,  as  shown  by  the  petition,  is  not 
to  prevent  an  unseemly  conflict  between  snb- 
crdlnate  Judicial  officers  and  the  executive 
department  of  the  state,  but  to  Involve  the 


administration  of  the  laws  in  utter  confusion, 
to  try  by  .the  writ  matters  cognizable  only 
by  the  officers  designated  by  the  laws,  and 
determine  upon  prohibition  an  issue  triable 
only  as  provided  by  the  statute,  there  being 
ne  room  for  confusion  except  in  the  imagina- 
tion of  the  relators,  and  no  conflict  except  as 
provided,  without  warrant  of  law,  by  the 
unprecedented  tirade  of  the  executive. 
Wherefore  respondents  pray  Judgment"  etc. 
Dpon  October  27,  1905,  relators,  in  proper 
form,  filed  their  motion  for  Judgment  upon 
the  pleadings,  and  this  cause  was  submitted 
to  the  court  upon  the  record  as  herein  indi- 
cated, and  is  now  before  us  for  consldera- 
tion.  ,  t 

The  Attorney  General  and  W.  M.  Williams, 
for  relator.  Chester  H.  Krum,  H.  8.  Priest 
and  Bond  &  Bond,  for  respondent 

FOX,  J.  (after  stating  the  facts).  It  Is 
manifest  from  the  record  in  this  cause  that 
we  are  confronted  with  but  one  question; 
that  is,  upon  the  facts  stated  in  the  petition 
of  relators,  are  they  entitled  to  the  relief 
sought  and  is  this  court  warranted  in  af- 
fording such  relief  by  the  Issuance  of  Its  ex- 
traordinary writ  of  prohibition,  as  prayed  for 
In  the  petition? 

At  the  very  Inception  of  the  consld«atioo 
of  the  sufficiency  of  the  allegations  in  the  peti- 
tion as  a  basis  for  the  issuance  of  the  writ 
prayed  for,  it  is  well  to  first  ascertain  the 
grounds  urged  by  relators  upon  which  this 
court  can  safely  predicate  its  action,  should 
their  request  for  the  writ  be  granted.  Learn- 
ed counsel  for  relators  frankly  state  that  the 
principles  upon  which  the  Judgment  must  ul- 
timately rest  are  few  and  simple,  and  con- 
cede and  say,  in  the  brief  now  before  us,  that: 
"The  subordination  of  the  military  to  the 
civil  power  is  not  Involved.  The  record  does 
not  demand  a  consideration  of  the  circum- 
stances vaaier  which  the  militia  may  be  prop- 
erly used  to  suppress  riots,  insurrections,  or 
lawlessness."  Nor  is  it  urged,  either  in  the 
oral  argument  or  brief  of  counsel,  as  a  basis 
upon  which  to  predicate  the  issuance  of  the 
writ  of  prohibition  prayed  for  in  this  cause, 
that  the  relators  (who  were  police  officers) 
were  in  St  Louis  county  at  the  place  desig- 
nated in  the  petition,  as  a  part  of  the  military 
arm  of  the  state,  for  the  purpose  of  execut- 
ing the  law,  as  contemplated  by  article  5, 
{  6  of  the  Constitution  of  this  state.  This 
eliminates  those  questions  from  the  discussion 
of  this  cause,  and  our  attention  must  be  di- 
rected to  those  principles  so  ably  presented 
by  counsel  for  relators,  which  must  ultimately 
form  the  basis  of  the  conclusions  reached  in 
this  proceeding.  Little  is  said  In  the  petition 
as  to  the  nature  of  the  charge  before  the  Jus- 
tice of  the  pence,  against  the  relators.  It  is 
alleged  that  "on  the  24th  day  of  July,  1905, 
respondent  William  Mathews  filed  an  affidavit 
with  the  respondent  Frank  Stobie,  as  Justice 
of  Central  township,  in  the  county  and  state 
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aforesaid,  charging  relators  witb  fhrowing 
down  and  opening  the  gate  at  the  entrance 
of  said  race  track,  and  then  and  there  under- 
took and  attempted  to  Institute,  before  said 
Stoble  as  such  justice  of  the  peace,  a  criminal 
prosecution,  as  for  a  misdemeanor,  against 
the  relators  and  each  of  them,  for  their  action 
as  policemen  and  officers  of  the  state  of  Mis- 
souri In  letting  down  said  chain  or  unclasp- 
ing the  same  In  order  to  enter  said  Inclosure 
to  make  the  aforesaid  arrests."  We  do  not 
find  a  copy  of  the  affidavit  of  Mathews  with 
the  petition,  nor  has  our  attention  been  called 
to  the  fact  that  such  copy  accompanies  the 
pleadings.  It  would  be  much  more  satisfac- 
tory, and  more  In  harmony  with  the  usual  and 
ordinary  practice  in  applications  of  this  char- 
acter, where  this  court  Is  requested  to  issue 
its  extraordinary  process,  prohibiting  a  Judi- 
cial tribunal  from  further  acting  or  proceed- 
ing, either  in  a  criminal  or  cItU  proceeding, 
to  accompany  the  petition  with  a  copy  of  the 
fliee  and  process  Issued,  which  furnish  the 
basis  of  the  assumption  of  Jurisdiction.  lu 
the  absence  of  a  copy  of  the  complaint  of 
William  Mathews,  filed  with  the  Justice  of 
the  peace,  which  was  the  basis  of  tiie  action 
of  the  Justice  in  Issuing  his  warrant  for  the 
arrest  of  the  relators,  the  complaint  of  Ma- 
thews must  be  treated  as  a  complaint  against 
the  relators  In  a  criminal  prosecution,  under 
the  provisions  of  the  laws  of  this  state,  of 
which  complaint  the  Justice  had  Jurisdiction, 
^he  complaint  of  Mathews  being  filed,  the 
Justice  assumed  Jurisdiction  and  Issued  his 
warrant,  under  the  provisions  of  section  2750, 
Eev.  St  1899,  in  which  It  Is  provided :  "That 
complaints  subscribed  and  sworn  to  by  any 
person  competent  to  testify  against  the  ac- 
cused may  be  filed  with  any  Justice  of  the 
peace,  and  if  the  Justice  be  satisfied  that  the 
accused  Is  about  to  escape,  or  has  no  known 
place  or  permanent  residence  or  property  In 
the  county  likely  to  restrain  blm  from  leaving 
tor  the  offense  charged,  he  shall  immediately 
Issue  his  warrant  and  have  the  accused  ar- 
rested and  held  until  the  prosecuting  attor- 
ney shall  have  time  to  file  an  Information." 
It  Is  Insisted  by  relators  that,  the  Justice  of 
the  peace  having  "no  reason  to  believe  that 
the  relators  were  likely  to  try  to  escape  or 
avoid  prosecution,"  there  was  no  lawful  au- 
thority or  Jurisdiction  to  issue  a  warrant  for 
the  arrest  of  relators  based  upon  such  com- 
plaint The  petition  of  the  relators  shows 
upon  its  face  that  they  were  members  of  the 
metropolitan  police  force  of  the  city  of  St 
Louis,  and  therefore  presumptively,  at  least, 
not  residents  of  St  Louis  county,  either  tem- 
porarily or  permanently.  -  It  Is  not  essential 
to  the  issuance  of  a  warrant  by  the  Justice 
that  he  should  be  satisfied  that  the  accused 
is  about  to  escape  and  avoid  arrest,  but,  un- 
der the  second  subdivision  of  the  proviso  of 
section  2760,  supra,  if  the  relators  had  no 
known  place  of  permanent  residence  or  prop- 
erty in  the  county,  this  furnished  authority 
equally  as  satisfactory  and  dearly  as  legal 


as  that  imder  the  first  subdivision,  where  the 
Justice  must  be  satisfied  that  the  accused  was 
about  to  escape.  The  filing  of  the  complaint 
by  Mathews  with  the  Justice  of  the  peace 
gave  the  Justice  Jurisdiction  of  the  subject- 
matter.  The  petition  In  this  cause  nowhere 
alleged  that  the  relators  were  the  owners  of 
property  In  the  county,  or  residents  thereof, 
but  expressly  avers  that  they  were  members 
of  the  metropolitan  police  force  of  the  city 
of  St  Louis,  which  presumably,  at  least  lo- 
cates their  residence  in  the  city  of  St  Louis, 
fully  authorized  the  Justice  to  Issue  the  war- 
rant The  Justice  of  the  peace  having  ob- 
tained Jurisdiction  of  the  subject-matter,  by 
the  filing  of  the  complaint  by  Mathews,  and 
reasons  provided  by  the  statute  aathorlsing 
the  Issuance  of  the  warrant  being  disclosed 
In  the  petition,  renders  It  unnecessary  to  ex- 
press an  opinion  as  to  whether  or  not  this 
court  would  be  warranted  In  Issuing  Its  ex- 
traordinary writ  (the  Justice  having  acquired 
Jurisdiction  of  the  subject-matter)  prohibiting 
the  prosecution  of  a  criminal  proceeding  be- 
gun In  pursuance  of  the  provisions  of  section 
27S0,  on  the  ground  alone  that  the  Justice  had 
prematurely  Issued  his  warrant  without  be- 
ing satisfied  that  the  accused  was  about  to 
escape  or  bad  no  permanent  residence  or  prop- 
erty in  the  county.  We  confess  It  would  be 
a  novel  proceeding  to  ascertain  tiie  fact  that 
the  Justice  was  satisfied  or  not  satisfied  with 
the  requisite  conditions  of  the  statute,  which 
would  authorize  blm  to  Issue  his  warrant 
Who  Is  to  determine  whoi  the  justice  te  sat* 
Isfled?  The  statute  says,  'It  the  justice  be 
satisfied,"  and  If  the  authority  to  Issue  the 
warrant  must  be  settled  by  a  court,  It  might 
be  confronted  with  the  proposition  that  the 
Justice  would  declare  that  he  was  the  one, 
under  the  express  provisions  of  tt)e  statute, 
to  be  satisfied,  and  the  court  might  any  to  the 
justice,  "You  are  not  satisfied,  and  had  no  au- 
thority to  Issue  the  warrant" 

Our  attention  Is  directed  by  counsel  for 
relators  to  the  case  of  McCaskey  v.  Garrett 
91  Mo.  App.  SS4.  It  will  be  observed.  In  that 
case,  that  the  underlying  principles  which 
authorize  this  court  to  Issue  its  writ  of  pro- 
hibition were  not  involved,  and  not  even 
discussed.  It  was  an  action  for  malicious 
prosecution.  The  basis  of  the  action  was 
that  the  defendant  had  filed  a  complaint  ^ith 
a  Justice  of  the  peace  charging  the  plaintiff 
with  a  criminal  offense,  a  warrant  was  Is- 
sued upon  that  complaint  nothing  furtber 
was  done,  and  the  plaintiff  was  dlsdmrged. 
The  justice  of  the  peace  testified  and  stated 
substantially  that  he  bad  no  reason  for  Issu- 
ing tbe  warrant  except  that  the  defendant 
told  him  that  tbe  prosecuting  attorney  de- 
sired It  Issued.  It  was  ruled  In  that  case 
that  under  the  evidence.  It  was  not  a  case 
for  malicious  prosecution  without  probable 
cause,  but  rather  one  of  false  imprisonment 
It  was  also  held,  under  the  evldoice  as  given 
by  the  Justice,  that  the  warrant  was  Illegally 
Issued,  and  finally  the  court.  In  conclosion. 
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dis(nis.«ing  the  proTislons  of  section  2760, 
said:  "Tbis  is  a  wise  and  mandatory  pro- 
Tlsion  of  tlie  law,  and  In  our  opinion  the 
necessity  arising  for  tlie  issuing  of  a  warrant 
for  ttae  arrest  of  a  defendant  before  tbe  filing 
of  tbe  Information  by  tbe  prosecuting  at- 
tomey  ougbt  to  be  evidenced  eitber  by  an 
entry  on  tbe  Justice's  doclcet,  or  by  indorse- 
ment on  tbe  writ,  or  by  some  other  writing 
equally  efficacious."  It  is  unnecessary,  with 
tbe  disclosure  of  tbe  petition  in  hand,  to 
either  express  our  assent  or  dissent  from 
the  views  announced  In  that  case,  as  to  tbe 
provisions  of  section  2750  being  mandatory; 
but  will  say,  if  tbe  court  means  by  what  It 
taid  that  tbe  warrant  would  be  Illegal,  unless 
the  satisfaction  to  tbe  mind  of  tbe  Justice 
of  the  necessity  arising  for  tbe  issuance  of 
tbe  warrant  is  "evidenced  eitber  by  an  entry 
on  tbe  justice's  doclcet  or  by  indorsement  on 
the  writ  or  by  some  other  writing  equally 
efficacious,"  we  cannot  assent  to  it  The 
office  of  justice  of  tbe  peace  is  purely  a  crea- 
tion of  the  statute,  and  tbe  incumbent  of 
sncfa  office  is  only  authorized  to  perform 
tbo&e  duties  provided  by  It,  and  is  not  re- 
quired to  do  anything  In  respect  to  the  dis- 
cbarge of  his  duties  as  such  justice,  except 
nicii  as  are  provided  by  law.  A  justice  of 
tbe  peace  Is  not  required  to  malce  any  entry 
In  his  docket  evidencing  the  necessity  aris- 
ing for  the  issuance  of  tbe  warrant  under 
tbe  provisions  of  tbe  section  heretofore  re- 
ferred to,  nor  is  he  required  to  Indorse  such 
evidence  upon  tbe  writ  or  to  execute  any 
writing  evidencing  such  fact  It  follows 
logically.  If  tbe  statute  does  not  require 
those  things  to  be  done,  that  the  doing  of 
tbem,  upon  an  Investigation  as  to  tbe  exist- 
ence of  the  necessity  provided  for  tbe  issu- 
tog  of  the  warrant,  would  not  constitute  evi- 
dence of  tiie  existence  of  such  necessity. 

By  tbis  proceeding  it  is  sought  to  pro- 
hibit tbe  Justice  of  the  peace  and  tbe  con- 
stable to  whom  tbe  warrant  was  addressed 
tv  the  Justice,  and  tbe  complainant,  William 
Mathews,  from  further  proceeding  with  the 
criminal  charge  Inaugurated  by  complainant, 
and  to  prevent  them  from  taking  any  further 
action  in  respect  to  such  proceeding.  The 
insistence  of  relators  is  so  earnest  that  tbe 
preliminary  rule  issued  in  this  cause  should 
Iwjnade  absolute,  and  tbe  questions  involved 
are  so  ably  presented  by  counsel  representing 
them  that  It  necessitates  a  brief  review  of 
the  subject  of  the  writ  of  prohibition,  the 
ofllce  It  performs,  and  the  principles  upon 
which  it  may  justly  be  Invoked.  This  sub- 
ject has  frequently  been  in  Judgment  before 
this  court,  and  the  announcement  of  tbe  rules 
and  principles  applicable  to  the  Issuance  of 
this  extraordinary  writ  have  been  uniform 
and  harmonious  from  the  case  of  Wilson 
V.  Berkstresser  et  al.,  46  Mo.  283,  down  to 
tbe  recent  case  of  State  ex  rel.  v.  Sale,  188 
Mo.  498,  87  S.  W.  967.  As  tbe  subject  now 
nmier  review  deals  principally  with  the  ques- 
tion of  Jurisdiction,  It  Is  well  to  first  Inquire 


what  is  meant  by  ttae  term  "Jurisdiction.''  In 
Am.  &  Eng.  Ency.  of  Laws  (2d  Ed.)  vol.  17, 
1011,  it  is  said :  "Of  tbe  various  definitions 
of  jurisdiction,  perhaps  the  most  satisfactory 
Is  as  follows:  Jurisdiction  is  authority  to 
hear  and  determine  a  cause.  Since  Juris- 
diction is  the  power  to  bear  and  determine, 
it  does  not  as  will  be  pointed  out  later,  de- 
pend eitber  upon  tbe  regularity  of  tbe  ex- 
ercise of  that  power  or  upon  tbe  rigbtfulnew 
of  the  decisions  made." 

In  State  ex  rel.  v.  Withrow,  106  Mo.  1, 
18  S.  W.  41,  the  writ  of  prohibition  was 
denied.  Oantt,  J.,  speaking  for  tbis  court, 
after  fully  reviewing  tbe  proposition  involved 
in  that  case,  correctly  and  very  tersely  thus 
defined  jurisdiction:  "It  is  this  very  right 
to  hear,  determine,  and  decide,  whether  right- 
fully or  wrongfully,  that  we  denominate 
jurisdiction."  In  Wilson  v.  Berkstresser  et 
al.,  supra,  it  was  ruled :  "If  the  court,  whose 
action  IB  complained  of,  acts  within  Its  juris- 
diction, but  simply  commits  an  error,  the 
writ  win  not  lie.  It  Is  not  to  be  confounded 
with  a  writ  of  error  or  of  certiorari,  and 
must  not  be  permitted  to  take  their  place." 
In  State  ex  rel.  v.  Southern  Ry.  Co.,  100 
Mo.  69,  13  S.  W.  398,  Barclay,  J.,  speaking 
for  this  court  in  discussing  the  subject  of  a 
writ  of  prohibition,  thus  stated  tbe  law: 
"Whether  the  particular  facts  on  which  the 
court  proceeds  are,  or  are  not,  sufficient  to 
Justify  its  exercise  of  Jurisdiction,  is  a  ques- 
tion of  law,  tbe  solution  of  which  eitber 
way  cannot  impair  tbe  court's  right  to 
apply  its  judicial  power  in  the  premises  ac- 
cording to  its  view  of  the  law  and  of  the 
facts  before  it  For  instance,  where  a  court 
has  jurisdiction  to  render  Judgments,  in  or- 
dinary civil  causes,  it  would  be  manifestly 
Improper  to  issue  a  writ  of  prohibition 
against  it  on  an  application  alleging  that  it 
was  about  to  pronounce  such  a  Judgment  on 
a  petition  which  did  not  state  a  cause  of 
action,  but  which  the  trial  court  had  held 
sufficient,  or  because  tbe  latter  bad  ruled 
erroneously  tbat  tbe  plaintiff  bad  a  legal 
capacity  to  maintain  the  action.  A  mistaken 
exercise  of  a  jurisdiction  with  which  the 
court  Is,  by  law.  Invested  does  not  furnish 
a  sufficient  basis  for  prohibition.  Such  mis- 
take may  be  reviewed  as  other  errors;  For 
example,  by  appeal,  but  not  by  a  proceeding 
like  this"— Citing  Mastin  v.  Sloan,  98  Mo. 
252,  11  8.  W.  558.  In  State  ex  rel.  v.  Scar- 
ritt,  128  Mo.  331,  30  S.  W.  1026,  it  was  again 
announced  by  this  court :  "The  writ  of  pro- 
hibition may  be  invoked  to  check  tbe  use  of 
Judicial  power  when  sought  to  be  exerted 
beyond  the  lines  which  the  law  has  marked 
as  the  limits  for  tbe  operation  of  tbe  power. 
It  may  be  applied  to  prevent  action  by  a 
court  in  excess  of  its  legitimate  authority 
In  a  proceeding  whose  subject-matter  falls 
within  the  general  cognizance  of  the  court, 
as  well  as  to  stay  an  assumption  of  power 
over  causes  which  by  their  nature  are  not 
confided  by  tbe  law  to  the  court's  considers- 
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tlon.  But  It  sbonld  not  be  Issued  merely  to 
correct  some  judicial  error  in  ruling  on  a 
subject  committed  to  the  Judgment  of  the 
court  against  wbich  tbe  writ  is  sougbt.  Still 
leas  may  it  be  applied  to  anticipate  a  ruling 
upon  a  question  properly  wltbln  the  authority 
of  the  court  to  decide.  The  writ  cannot 
rightly  be  employed  to  compel  a  Judicial  of- 
ficer, having  full  Jurisdiction  over  the  par- 
ties and  a  cause,  to  steer  bis  official  course 
by  the  Judgment  of  some  other  Judge,  or  to 
substitute  the  opinion  of  another  court  for 
bis  own  dealing  with  topics  committed  by 
tbe  law  to  his  decision" — citing  In  re  N.  1., 
etc..  Steamship  Co.  (1895)  166  U.  S.  623.  16 
Sup.  Ct  183,  38  L.  Ed.  24a  In  that  same 
case  tbe  distinction  between  want  of  Juris- 
diction, and  the  mere  omission  to  state  a 
cause  of  action  in  the  case  where  Jurisdiction 
exists,  was  plainly  marked,  and  it  was  finally 
ruled  that  tbe  remedy  of  prohibition  cannot 
be  called  into  play,  where  the  court  has  Juris- 
diction, merely  on  tbe  ground  that  the  com- 
plaint or  petition  is  defective,  even  In  some 
substantial  particular. 

In  State  ex  rel.  v.  Elkln,  130  Mo.  90,  80 
S.  W.  333,  31  S.  W.  1037.  this  court,  In  defin- 
ing the  proposition  and  office  of  tbe  writ  of 
prohibition,  announced  the  rule  tbua:  "The 
writ  of  prohibition  is  applicable  whenever 
Judicial  functions  are  assumed  which  do  not 
rightfully  belong  to  the  person  or  court  as- 
suming to  exercise  those  functions.  The  writ 
Is  as  available  to  keep  a  court  within  the 
limits  of  Its  power  in  a  particular  proceeding 
as  it  Is  to  prevent  the  exercise  of  Jurisdiction 
over  a  cause  not  given  by  the  law  to  its 
consideration."  And  in  that  same  case  It 
was  clearly  pointed  out  that  the  cases  to 
wbich  tbe  writ  of  prohibition  was  specially 
designed  to  reach  were  those  in  which  the 
court  assumed  authority  to  pass  Judgment 
upon  a  subject  not  committed  by  law  to  the 
decision  of  the  tribunal  so  assuming  to  act 
In  Railway  Co.  ▼.  Wear,  135  Mo.  230,  36 
S.  W.  857,  668.  33  L.  R.  A.  341,  the  court, 
In  announcing  the  rule  applicable  to  the  sub- 
ject now  In  hand,  used  this  language: 
"Where  a  court  or  Judge  assumes  to  exercise 
a  Judicial  power  not  granted  by  law,  it  mat- 
ters not  (so  far  as  concerns  tbe  right  of 
prohibition)  whether  tbe  exiilbltlon  of  power 
occurs  In  a  case  which  the  court  is  not  author- 
ized to  entertain  at  all,  or  is  merely  an  exces- 
sive or  unauthorized  application  of  Judicial 
force  in  a  cause  othwwise  properly  cogniza- 
ble by  tbe  court  or  judge  In  question.  State 
ex  rel.  v.  Walls  (1802)  113  Mo.  42,  20  8.  W. 
833;  In  re  Holmes  (1884)  1  Q.  B.  a886)  174. 
Prohibition,  however,  will  not  ordinarily  be 
granted  where  tbe  usual  modes  of  review 
by  appeal  or  writ  of  error  furnish  an  ade- 
quate and  efficient  remedy  for  the  correction 
of  an  injury  resulting  from  tbe  unauthorized 
exercise  of  judicial  power."  In  State  ex  rel. 
V.  Zacbrltz,  166  Mo.  307,  66  S.  W.  900,  this 
court  was  asked  to  Interpose  its  writ  of  pro- 
hibition.   Tbe  proceeding  sought  to  be  prohib- 


ited was  one  instituted  by  the  Attorney 
General  in  the  nature  of  an  equitable  action 
to  cancel  certain  licenses  issued  to  relators, 
and  in  the  meantime  restrain  it  from  opera- 
ting its  business  under  such  licenses.  The 
writ  was  denied,  and  one  of  tbe  principal 
questions  Involved  was  as  to  tbe  right  of 
the  Attorney  General  to  maintain  tbe  action. 
Brace,  J.,  speaking  for  this  court,  after  re- 
viewing all  tbe  authorities  pertinent  to 
tbe  propositions  involved,  said:  "Moreover, 
whether  the  state  can  maintain  the  action  Is 
a  question  to  be  raised  and  determined  In  the 
court  where  tbe  case  is  pending.  It  does  not 
go  to  tbe  powen  or  Jurisdiction  of  tbe  conrt, 
and  its  dedslon  here  could  not  furnish  a 
basis  for  prohibition."  In  support  of  this 
clear  and  terse  announcement  of  tbe  law  as 
applicable  to  that  case,  nearly  all  of  the 
cases  heretofore  referred  to,  announcing  the 
rules  in  respect  to  the  issuance  of  writs  of 
prohibition,  were  cited  approvingly. 

Tbe  law  upon  this  subject  is  nowhere 
better  or  more  clearly  stated  than  in  the 
case  of  Schubacb  v.  McDonald,  179  Mo.  163. 
78  S.  W.  1020.  65  I*  R,  A.  136,  101  Am.  St. 
Rep.  452.  Marshall.  J.,  in  discussing  the  ques- 
tion of  Jurisdiction  involved  in  that  proceed- 
ing, after  an  exhaustive  review  of  the  sub- 
ject before  him,  thus  announced  bis  conclu- 
sion upon  the  subject  of  jurisdiction.  He 
said:  "The  matter,  therefore,  comprecwes 
itself  into  the  question  whether  or  not  a 
basic  subject-matter,  over  which  a  court  of 
equity  has  Jurisdiction,  was  presented  to  the 
circuit  court  for  adjudication  by  the  injunc- 
tion suit;  that  is,  whether  a  matter  was 
presented  wbich  tiiat  court  has  power  to 
deal  with,  and  not  whether  such  a  matter 
was  inartiflclally  or  defectively  presented. 
In  other  words,  tbe  question  is  one  of  Juris- 
diction and  not  of  pleading,  for,  ifi  tbe  court 
had  jurisdiction  over  the  subject-matter,  it 
bad  tbe  power  to  decide  whether  the  plead- 
ings were  or  were  not  properly  drawn,  and 
also  to  decide  whether  or  not  tbe  plaintiff 
was  entitied  to  tbe  relief  sought  If  a  court 
has  the  power  to  act  Its  jurisdiction  is  In 
no  wise  impaired  by  the  consideration  wheth- 
er It  acted  In  accordance  with  the  law  or 
erroneously.  Given  tbe  jurisdiction,  all  else 
Is  a  mere  matter  of  error,  to  be  corrected  on 
appeal.  Or,  further  illustrated,  if  the  court 
has  jurisdiction  over  tbe  subject-matter.  It 
has  tbe  power  to  decide  whetber  tbe  peti- 
tion does  or  does  not  state  a  cause  of  action, 
and  tbe  mere  failure  of  a  petition  to  state  a 
cause  of  action,  or  tbe  defective  statement 
of  a  good  cause  of  action,  in  no  way  affects 
tbe  Jurisdiction  of  tbe  court"— Citing  State 
ex  rel.  v.  Scarrltt  128  Mo.,  loc.  dt  338,  340, 
80  S.  W.  1026. 

(Counsel  for  relators  particularly  direct  our 
attention  to  tbe  recent  case  of  State  ex  rel. 
V.  Sale,  188  Mo.  493,  87  S.  W.  867,  and  SUte 
ex  rel.  v.  Bby,  170  Mo.  487,  71  S.  W.  62. 
These  cases  In  no  way  conflict  with  those 
heretofore  cited,  nor  do  they  announce  aav 
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different  mie  as  appUcabte  to  tbia  subject; 
but  on  the  other  hand,  they  follow  the  un- 
broken Une  of  expression  hy  this  court  re- 
peatedly and  uniformlly  announcing  the  law 
npon  this  subject  In  the  Sale  Case  the  pro- 
ceeding sought  to  be  prohibited  was  one  to 
disbar  an  attorney  at  law  of  the  city  of  St 
Louis.  As  was  said  by  the  court  In  that 
case,  the  petition  In  that  disbarmeut  proceed- 
ing was  not  addressed  to  the  general  Juris- 
diction over  attorneys  at  law  practicing  at 
the  bar,  bat  was  founded  on  a  particular 
statute  without  which  the  court  has  no  au- 
thority to  take  the  particular  action  therein 
prescribed,  within  which  alone  It  cannot 
render  the  particular  Judgment  therein  di- 
rected. Hence  it  was  held  that  while  the 
court  had  general  Jurisdiction  oyer  attorneys 
at  law  practldng  at  its  bar,  yet  this  being  a 
proceeding  under  a  particular  statute  In  pur- 
suance of  wbld)  It  could  only  render  a  partic- 
ular Judgment  and  finding  from  the  disclosures 
hi  the  petition,  the  court  had  no  authbrity  to 
render  that  particular  Judgment,  the  extraor- 
dinary writ  of  prohibition  was  properly 
awarded.  Yalliant  J.,  in  q)eaklng  for  the 
court  upon  the  question  of  Jurisdiction,  cor- 
rectly and  clearly  announces  the  principles 
applicable  to  the  extraordinary  writ  of  pro- 
bibltlon.  He  said:  "The  fact  that  it  would 
be  error  for  the  court  to  render  a  certain 
Judgment,  which  the  relator  fears  it  is  about 
to  render.  Is  not  in  itself  a  sufSdent  reason 
for  the  Issuance  of  aucb  a  writ  The  pre- 
sumption Isr  that  the  court  will  not  render  a 
wrong  Judgment  in  a  case  of  which  It  has 
Jurisdiction,  and  that  it  will  not  render  any 
Judgment  at  all  except  a  Judgment  of  dis- 
missal In  a  case  of  which  It  has  no  Jurisdic- 
tion. Ordinarily,  therefore,  even  when  the 
petition  In  the  circuit  court  states  no  case 
within  its  jurisdiction,  until  the  court  takes 
some  action  indicating  a  purpose  to  entertain 
Jurisdiction,  a  writ  of  prohibition  will  not 
issue,  because  the  assumption  must  be  in- 
dulged tbat^  when  the  case  comes  tq>  for  ac- 
ti<ni,  the  drenlt  court  will  dispose  of  it  on  the 
grotmd  tiiat  it  has  no  Jurisdiction.  And  it  Is 
oot  every  case  in  which  the  court  erroneously 
deddes  that  it  has  Jurisdiction  that  calls  for 
a  writ  of  prohibition.  The  writ  of  prohibi- 
tion, in  spite  of  the  frequent  use  to  which 
it  has  in  late  years  been  put  is  still  an  ex- 
traordinary writ  and  Issues  only  when 
sound  Jndidal  discretion  commends  it  In 
that  Tlew  it  is  not  a  writ  of  right  On  the 
other  hand,  whilst  the  main  office  of  the 
writ  is  to  keep  the  ootut  to  which  it  Is 
addressed  witliin  the  bounds  of  its  Jurisdic- 
tion, yet,  in  the  exwdae  of  the  discretion 
above  referred  to^  the  wilt  is  sometimes 
used  to  keep  a  court  from  doing  what  It 
has  no  lawful  authwity  to  do  in  a  case 
the  general  nature  of  which  is  within  its 
Jorisdlction."  The  same  may  be  said  of  the 
Eby  Case.  In  that  case  the  prosecuting 
attonier  filed  laOB  InformationB  against  the 


relator  charging  violation  of  the  act  approved 
May  14,  1689,  creating  the  office  of  inspector 
of  beer  and  malt  liquors  of  the  state  and 
providing  for  the  inspection  of  beer  and  malt 
manufactured  and  sold  in  this  state.  Sub- 
sequent to  a  decision  by  this  court  holding 
said  beer  Inapection  act  valid,  there  was  an 
act  of  the  General  Assembly,  approved  on 
April  15,  1901,  authorizing  the  compromise 
and  settlement  of  all  demands  for  inspection 
fees  for  the  state,  arising  prior  to  March  19, 
1901,  under  the  act  approved  May  14,  1899. 
Sherwood,  J.,  speaking  for  the  court  upon 
the  questions  presented  in  that  case,  said: 
"The  'Beer  Compromise  Act,'  being  an  act 
of  general  amnesty,  enacted  by  the  Legisla- 
ture In  favor  of  the  class  to  which  rela- 
tors belong,  there  was  no  manner  of  neces- 
sity for  relators  to  plead  It  in  bar  of  the 
prosecution  In  the  lower  court,  since  they 
could  not  have  waived  it  if  they  would. 
And  that  act  being  a  public  law,  the  respond- 
ent Judge  was  bound  to  take  notice  of  it,  and 
could  not  Ignore  it  if  he  would.  And  yet 
notwithstanding  the  contract  made  by  re- 
lators with  the  state,  in  pursuance  of  an  ex- 
press law  enacted  for  the  purpose,  notwith- 
standing a  solemn  contract  made,  a  considera- 
tion paid  and  accepted,  and  legislative  am- 
nesty granted,  the  respondent  Judge  places 
himself  on  this  record  as  intending  to  try  re- 
lators on  the  very  charges  which  the  act  on 
compliance  with  Its  terms,  says  shall  be 
barred.  We  do  not  hesitate  to  say  that  such 
Intended  course  of  conduct  Is  indubitably  be- 
yond the  Jurisdiction  of  the  trial  court  and 
such  fact  is  made  apparent  on  the  face  of 
this  proceeding."  It  is  clear  that  the  con- 
clusions announced  in  the  Bby  Case  in  no 
way  Invade  the  imderlylng  prindples  applica- 
ble to  the  Issuance  of  the  writ  of  prohibi- 
tion as  has  been  so  clearly  and  uniformlly 
announced  by  this  court  in  the  cases  herein 
cited. 

From  these  cases  may  be  deduced  the  fol- 
lowing principles  and  rules  applicable  to  the 
Issuance  of  writs  of  prohibition:  (1)  To  au- 
thorize a  party  litigant  to  Invoke  the  aid  of 
a  writ  of  prohibition,  it  must  appear  that  In 
the  proceeding  sought  to  be  prohibited,  either 
the  court  or  Judge  in  such  proceeding  was 
assuming  to  exercise  and  apply  Judicial  pow- 
er not  granted  by  law,  or  in  a  proceeding 
pr(q>erly  within  Its  Jurisdiction  the  court  as- 
sumes to  apply  Judicial  force  in  excess  of 
its  pow»  and  authority  so  to  do;  (2)  that 
if  the  court  has  Jurisdiction  of  the  class  of 
cases  to  which  the  proceeding  sought  to  be 
prolilbited  belongs,  and  acquires  Jurisdiction 
of  the  subject-matter,  the  mere  fact  of  de- 
fects in  the  petition  or  complaint  by  which 
the  proceeding  was  inaugurated,  will  not  au- 
thorize the  issuance  of  a  writ  of  prohibition. 
(3)  That  the  courts  will  not  permit  writs  of 
prohibition  to  usurp  the  place  of  appeals, 
writs  of  error,  or  certiorari  It  is  clear,  ap- 
plying these  principles  to  ttali  proceeding; 
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tbat,  nnlees  the  remaining  grounds  urged  bj 
relators  antborlze  It,  they  are  not  entitled  to 
Invoke  the  aid  of  this  extraordinary  writ 

This  leads  ns  to  the  consideration  of  the 
remaining  propositions  InTolved  In  this  pro- 
,  ceedlng.  The  vital  questions  upon  which 
the  Insistence  of  relators  are  predicated,  that 
the  preliminary  rule  In  this  cause  should  be 
made  absolute,  may  thus  be  briefly  stated: 
(1)  That  the  relators  were  members  of  the 
metropolitan  police  force  of  the  city  of  St 
Louis,  and  as  such,  at  the  time  the  unlawful 
acts  are  alleged  to  have  been  committed  by 
relator,  they  had  the  same  power  In  the  coun- 
ty of  St  Louis  as  they  were  authorized  to 
exercise  In  the  city,  and  therefore  vested 
with  authority  to  make  arrests  for  the  com- 
mission of  criminal  ofTenses  in  the  said  coun- 
ty of  St  Louis,  and  tbat  the  acts  charged  to 
have  been  .done  were  In  pursuance  of  the 
discharge  of  their  duties  as  police  officers 
and  within  their  proper  jurisdiction.  Hence 
they  were  violating  no  law,  and  the  prelimi- 
nary rule  should  be  made  absolute  upon  this 
ground.  (2)  If  they  were  not  authorized  to 
make  the  arrests  in  St  Louis  county,  and 
do  the  acts  with  which  they  were  charged  In 
the  complaint  in  the  proceeding  before  the 
justice  of  the  peace,  as  police  officers,  then 
they  were  authorized,  under  the  facts  dis- 
closed by  the  petition,  to  do  such  acts  as 
private  citizens.  (8)  That  the  allegations  in 
the  petition  are  admitted  by  the  Interposition 
of  the  demurrer  filed  In  this  cause,  and  that 
it  being  alleged  In  the  petition  that  "the  only 
object  and  purpose  of  said  pretended  criminal 
charge  before  said  justice  of  the  peace 
against  the  relators,  and  the  sole  puri)08e 
of  the  prosecution  thereof,  are  to  hinder, 
Impede,  and  postpone  relators  In  the  per- 
formance of  their  duties  as  policemen  and  as 
officers  and  citizens  of  the  state,  and  to  pro- 
tect from  arrest  persons  engaged  on  said 
Delmar  race  track  in  violating  the  said  act 
of  the  General  Assembly  of  the  state  of  Mis- 
souri, approved  March  21,  1905,"  Is  sufficient 
to  warrant  this  court  in  issuing  its  extraordi- 
nary writ 

Upon  the  first  proposition,  relators  contend 
that,  under  the  proviso  of  section  14  of  the 
scheme  and  charter  (Rev.  St  1899,  p.  2467) 
adopted  In  pursuance  of  the  Constitution  of 
1875  (section  20,  art  9),  the  metropolitan 
police  of  the  city  of  St  Louis  were  vested 
with  the  same  power  and  authority  in  the 
county  of  St  Louis  as  they  were  in  the  city, 
and  tbat  this  power  so  vested  Is  now  In  force 
under  the  laws  of  this  state.  After  a  careful 
consideration  of  this  proposition,  we  are 
unable  to  give  our  assent  to  this  contention. 
Section  14  of  the  scheme  and  charter  above 
referred  to,  after  stating  that  the  costs  of 
maintaining  the  metropolitan  police  shall  be 
paid  by  the  city  of  St  Louis,  contains  this 
proviso:  "Provided,  however,  that  the  met- 
ropolitan police  of  the  city  of  St  Louis  shall 
lUT*  tiw  same  power  and  Jurisdiction  in  the 


county  of  St  Louis,  as  constituted  by  tbia 
scheme,  as  now  provided  by  law:  Provided, 
that  upon  a  petition  of  the  county  court  of 
St  Louis  county,  the  board  of  police  com- 
missioners shall  appoint  and  equip  not  more 
than  twenty  policemen,  as  provided  In  the 
act  of  March  13, 1867,  for  duty  In  said  county. 
The  cost  of  equipping  and  maintaining  said 
police  shall  be  paid  by  the  county  as  herein 
established."  It  is  manifest  that  section  20, 
art  9,  of  the  Constitution  of  1875,  as  ap- 
plicable to  the  subject  of  the  scheme  and 
charter  of  the  city  of  St  Louis  and  St. 
Louis  county,  simply  contemplated  the  vest- 
ing of  power  In  the  people  to  elect  the  free- 
holders to  propose  a  scheme  for  the  enlarge- 
ment and  definition  of  the  boundaries  of  the 
city,  the  reorganization  of  the  government  of 
the  county,  the  adjustment  of  the  relations 
between  the  city  thus  enlarged,  and  residue  of 
St  Louis  coun^;  in  other  words,  the  separa- 
tion of  the  government  of  St  Louis  dty,  and 
county  and  making  them  distinct  and  sei>a- 
rate  munlclpalltiee.  The  powers  of  the  free- 
holders elected  in  pursuance  of  the  provisions 
of  the  Constitution  were  simply  to  perform 
the  duties  and  propose  a  scheme  in  harmony 
with  the  C!onBtitntion  and  laws  of  this  state, 
accomplishing  the  work  as  contemplated  by 
the  Constitution  which  vested  them  with  sncta 
power.  It  Is  clear  that  numerous  sections 
of  the  scheme  and  charter  proposed  by  the 
freeholders,  contemplated  by  the  Constitution, 
which  were  in  harmony  with  the  Constitu- 
tion and  laws  of  this  state,  were  operatlTe 
and  valid,  and  remained  so  as  long  as  tbey 
were  not  in  conflict  with  any  of  the  genial 
laws  or  the  Constitution  of  this  state.  On 
the  other  hand.  It  is  equally  clear  that.  If 
subsequent  to  the  adoption  of  such  scheme 
and  charter  there  should  arise  a  conflict  be- 
tween its  provisions  and  any  general  law 
subsequently  enacted  by  the  General  As- 
sembly or  the  Constitution  of  the  states  tbe 
provisions  of  the  scheme  and  charter  so  In 
conflict  would  become  Inoperative  and  of  no 
force  or  validity.  In  other  words.  If  there 
Is  a  conflict  between  the  scheme  and  charter 
and  the  general  law  or  the  Constitution,  tbe 
provisions  of  the  scheme  and  charter  must 
give  way  to  the  provMons  of  the  law  and 
Constitution   of  this  state. 

The  metropolitan  police  system  now  In 
force,  applicable  to  the  city  of  St  Louis,  is  a 
creature  of  the  statute.  By  an  act  of  the 
General  Assembly  approved  March  27,  1861 
(Laws  1800-61,  p.  446),  the  present  system 
was  Inaugurated.  This  act  created  a  board 
of  police  commlsslonets  and  expressly  defined 
their  powers.  This  act  was  amended  by  the 
General  Assembly  at  its  session  In  1867,  by 
an  act  approved  March  IS,  1867  (Laws  1867,  p. 
178).  The  General  Assembly,  in  1899,  by  an 
act  approved  March  15,  1899  (Laws  1899, 
p.  61),  while  continuing  In  force  many  of  the 
provisions  of  the  act  of  1861  and  acts  sup- 
plementary thereto^  substitutes  an  entirely 
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new  act,  and  provides  by  the  first  section: 
"That  an  act  entitled  'An  act  creating  a  board 
of  police  commissioners  and  authorizing  the 
appointment  of  a  police  force  for  the  dty  of 
St.  Louis,'  approved  March  27th,  1861,  and  all 
acts  supplementary  to  and  amendatory  there- 
of be  and  the  same  are  hereby  repealed."  This 
act  expressly  defines  the  duties  and  powers 
of  the  lioord  of  police  commissioners  created 
by  it  The  validity  of  tills  act  was  assailed 
in  State  ex  rel.  v.  Mason,  153  Mo.  28,  54  S. 
W.  524,  Responding  to  that  assault  made 
upon  this  act,  this  court,  speaking  through 
Gantt  J.,  said:  "The  fundamental  princi- 
ples underlying  the  acts  of  1861  and  1899, 
creating  hoards  of  police  commissioners  for 
the  city  of  St  Louis,  are  the  same,  and  the 
constitutionality  of  such  legislation  has  stood 
■  the  test  of  the  most  critical  Judicial  examina- 
ion  and  review.  Laws  like  these,  and  those 
of  other  states  providing  a  metropolitan 
police  system  for  large  cities,  are  based  upon 
the  elementary  proposition  that  the  protection 
of  life,  liberty,  and  property,  and  the  preser- 
vation of  the  public  peace  and  order  in  every 
part  division,  and  subdivision  of  the  state, 
is  a  governmental  duty  which  devolves  upon 
the  state,  and  not  upon  Its  municipalities  any 
farther  than  the  state  In  its  sovereignty  may 
see  fit  to  Impose  upon  or  delegate  It  to  the 
ranniclpalities."  As  was  said  in  that  case, 
the  duty  of  providing  a  metropolitan  police 
system  for  large  cities  for  the  protection  of 
life,  liberty,  and  property,  and  the  preserva- 
tion of  the  public  peace  and  order  in  every 
part,  division,  and  subdivision  of  the  state, 
is  imposed  upon  the  state,  and  not  upon  its 
mnnlcipalities,  any  farther  than  the  state  In 
its  sovereignty  may  see  fit  to  Impose  ui>on 
or  delegate  It  to  the  municipalities.  Hence 
to  ascertain  the  duties  and  powers  of  the 
officers  created  under  this  police  system,  ap- 
plicable to  the  city  of  St.  Louis,  created  by 
tbe  state,  through  its  General  Assembly,  we 
nnst  look  to  the  original  source  of  such  sys- 
tem, where  the  powers  and  duties  of  those 
who  are  commanded  by  the  law  to  put  It  in 
operation  are  expressly  defined. 

The  police  system  of  the  city  of  St  Louis 
being  a  subject  of  state  legislation,  and  the 
General  Assembly  having  created  such  sys- 
tem as  well  as  the  officers  connected  with  It, 
and  having  expressly  defined  the  powers  and 
duties  of  the  otBeae,  it  was  not  within  the 
power  of  the  framers  of  the  scheme  and 
charter,  contemplated  by  the  Constitution,  to 
vest  snch  officers  with  powers  Inconsistent 
with,  and  not  In  harmony  with,  the  general 
laws  of  the  state  creattug  such  police  sjrstem. 
The  provisions  of  section  6,  p.  448,  Sess.  Acts 
1860-61,  so  far  as  they  are  applicable  to 
the  proposition  now  in  hand,  provides  that 
"^he  duties  of  the  board  of  police  hereby 
created  shall  be  as  follows:  They  shall  at 
all  times  of  the  day  and  night  within  the 
bonndarles  of  the  dty  of  St  Louis,  as  well 
on  water  as  on  land,  preserve  the  public 
peac^  prevent  crime,  and  arrest  offenders. 


•  •  •  In  case  they  shall  have  reason  to 
believe  that  any  person  within  said  city  In- 
tends to  commit  any  breach  of  the  peace,  or 
violation  of  law  or  order  beyond  the  dty 
limits,  any  person  charged  with  the  commis- 
sion of  crime  In  the  city  of  St  Louis,  and 
against  whom  criminal  process  shall  have 
issued,  may  be  arrested  upon  the  same  in 
any  part  of  this  state  by  the  police  force 
created  or  authorised  by  this  act"  It  Is  ap- 
parent that  these  provisions  limit  the  duty  to 
arrest  offenders  as  well  as  the  power  to  do 
so.  In  the  first  instance,  they  are  limited 
In  arresting  offenders  to  the  boundaries  of  the 
dty  of  St  Louis.  Secondly,  it  Is  pointed 
out  nnder  what  circumstances  they  may  ar- 
rest persons  within  the  city,  where  there 
is  reason  to  believe  that  such  persons  found 
within  the  city  Intend  to  commit  any  breach 
of  the  peace  or  violation  of  law  or  order,  be- 
yond the  city  limits.  Thirdly,  where  the  of- 
fense is  committed  in  the  city  of  St  Ix)uis, 
and  criminal  process  has  issued  against  such 
offender,  the  arrest  may  he  made  upon  such 
process  by  the  police  force  of  such  city  in 
any  part  of  the  state.  Under  the  provisions 
of  the  scheme  and  charter  proposed  by  the 
13  freeholders,  by  section  2,  it  Is  provided: 
"The  city  of  St  Louiis,  as  described  in  the 
preceding  section,  and  the  residue  of  St  Louis 
county,  as  said  county  is  now  constituted  by 
law,  are  hereby  declared  to  be  distinct  and 
separate  municipalities."  Confronted  with 
these  provisions,  it  will  certainly  not  be 
seriously  urged  that,  under  the  provisions  of 
the  act  of  1801,  the  police  officers  of  the  city 
of  St  Loals  were  authorized  to  make  ar- 
rests in  St  Louis  county  for  offenses  com- 
mitted In  that  county,  or  to  perform  any 
other  duty  in  their  official  capacity  In  said 
county,  not  expressly  authorized  t^  the  act 
which  created  the  offices,  and  expressly  de- 
fined the  duties  of  the  lncuml>entB  thereof. 
Tne  express  provision  in  the  act  defining 
the  duties  of  the  ofiicers  must  be  treated  as 
excluding  any  authority  to  perform  other 
functions  not  embraced  In  the  act  In  sub- 
stance, the  statute  expressly  providing  the 
duties  to  be  performed  by  the  officers,  under 
the  law  inaugurating  the  police  system  In  the 
dty  of  St  Louis,  was  a  command  of  the 
lawmaking  power  to  the  officers.  "This  law 
created  the  offices  yon  are  filling  and  yon 
must  confine  yourselves  to  the  performance 
of  the  duties  expressly  designated  by  It." 
We  can  conceive  of  no  case  where  the  famili- 
ar maxim,  "Bxpresslo  unius,  exdusio  alterl- 
us,"  can  be  more  appropriately  applied. 

The  act  of  1861  was  amended  by  an  act 
of  March  13,  1867,  and  section  3  of  that 
amendatory  act  in  reference  to  the  board 
of  police  commissioners  of  the  dty  of  St 
Louis,  provides  that  "the  board,  whenever 
and  for  so  long  a  time  as  may  be  necessary. 
Is  farther  authorized  to  appoint  mount  and 
equip  not  more  than  twenty  policemen  for 
duty  In  the  outskirts  and  open  portions  of 
the  dty  and  elsewhere  In  the  dty  and  county 
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of  St  Lonla.**  The  act  of  1861.  and  the 
amendatory  act  of  1867,  were  in  force  at  the 
date  of  the  adoption  of  the  scheme  and  cliar- 
ter  by  which  the  county  of  St  Louis  and  the 
city  of  St  Louis  were  separated  and  declared 
to  be  separate  and  independent  municipall- 
tlea.  The  provisions  of  section  14  of  said 
sdieme  and  charter,  which  learned  counsel 
for  relators  insist  is  still  in  force,  was  simply 
an  effort  on  the  part  of  the  framere  of  the 
scheme  and  charter  to  harmonize  the  provi- 
sions of  the  scheme  and  charter  with  the 
existing  provisions  of  the  law.  This  I* 
clearly  indicated  by  the  terms  employed  In 
the  section  where  it  is  provided  "that  the 
metropolitan  police  of  the  cil7  of  St  Louis 
shall  have  the  same  power  and  Jurisdiction 
in  the  county  of  St  Louts  as  constituted  by 
this  scheme,  as  now  provided  by  law."  Then 
follows  the  provision  referring  to  section  S 
of  the  amendatory  act  of  1867.  It  Is  ap- 
parent, from  the  very  terms  of  section  14, 
that  the  framers  of  the  scheme  and  charter 
realized  that  they  had  nothing  to  do  with 
the  creation  of  the  metropolitan  police  sus- 
tem  of  the  city  of  St.  Louis,  and  that  the 
duties  and  powers  of  the  oflScers,  provided 
for  by  the  law  creating  the  system,  having 
been  expressly  defined  by  ao  act  of  the  Gen- 
eral Assembly,  they  were  without  authority 
to  prescribe  the  duties  and  powers  of  such 
officers,  unless  such  authority  had  some  ex- 
isting law  upon  which  to  predicate  it  It 
was  never  contemplated  by  section  14  of  the 
scheme  and  charter  that  the  provisions  of 
said  section  applicable  to  the  provisions  of 
the  officers  of  the  St  Louis  police  should 
continue  in  force  regardless  of  the  fact  that 
the  law  which  conferred  such  powors  should 
be  repealed,  leaving  no  basis  upon  which  the 
provisions  of  said  section  could  stand.  The 
lawmaking  power  of  the  state  created  this 
system  of  police  for  the  dty  of  St  Louis, 
and  having  defined  the  duties  and  the  powers 
of  the  officers  of  such  system,  the  right  to 
perform  other  duties  and  exercise  additional 
power  outside  of  the  limits  of  the  territory 
for  which  the  system  was  created,  must  be 
predicated,  not  upon  a  mere  provision  of  a 
Scheme  and  Oharter  of  a  municipality,  but 
upon  expressions  from  the  source  from  which 
the  Metropolitan  Police  system  was  brought 
Into  existence.  The  correctness  of  this  con- 
clusion is  emphasized,  and  the  intention  of 
the  Legislature  clearly  Indicated,  by  the  em- 
phatic terms  employed  in  section  1  of  the 
original  act  of  1861,  tn  which  It  is  stated 
that  "no  ordinance  heretofore  passed,  or 
that  may  hereafter  be  passed  by  the  common 
council  of  St  Louis  shall  in  any  manner  con* 
fiict  or  Interfere  with  tlie  powers  or  the 
exercise  of  the  powers  of  the  board  of  police 
commissioners  of  the  dty  of  St  Louis,  as 
hereinafter  created,  nor  shall  the  said  dty 
or  any  officer  or  agent  of  the  corporation  of 
said  city  or  the  mayor  thereof  in  any  manner 
Impede,  obstruct,  hinder,  or  interfere  with 


the  said  board  of  police  or  any  officer,  ot 

agent  or  servant  thereof  or  thereunder." 

The  act  of  1861,  as  well  as  the  amendatory 
act  of  1867,  and  all  other  supplementary  acts, 
were  repealed  by  the  act  of  1899,  heretofore 
referred  to.  This  left  the  provisions  of  sec- 
tion 14  of  the  scheme  and  charter,  so  far  as 
it  was  applicable  to  the  exercise  of  juris- 
diction by  the  officers  of  the  metropolitan 
police  of  the  dty,  without  any  foundation 
upon  which  to  stand,  unless  it  can  be  found 
in  some  of  the  provisions  of  the  act  of  1899. 
SecUon  5  of  the  act  of  1899  (Acts  1899,  p.  53) 
is  substantially  a  re-enactment  of  section  5 
of  the  original  act  of  1861,  embracing  the 
same  limitations,  and  exceptions  to  snob 
limitations,  as  are  contained  in  the  act  of 
1861.  The  purpose  and  intent  of  the  Legis- 
lature, in  the  act  of  1899,  Is  most  dearly 
disclosed  in  the  provisions  of  section  18,  p. 
59,  Acts  1899.  It  provides:  "The  boards, 
whenever  and  for  so  long  a  time  as  may  l>e 
necessary,  is  (are)  authorized,  out  of  the 
force  hereinbefore  provided  for,  to  appoint 
mount  and  equip  as  many  policemen  as  tbey 
may  deem  necessary  for  duty  in  the  parks, 
outskirts  and  such  other  portions  of  the 
said  dties  as  the  t>oard  may  deem  necessary." 
It  will  be  observed  that  this  section  coTers 
substantially  the  same  subject  as  was  em- 
braced in  the  provisionB  of  section  S  of  the 
amendatory  act  of  1867,  herein  quoted,  and 
which  was  referred  to  in  section  14  of  tbe 
scheme  and  charter,  heretofore  indicated,  ex- 
cepts it  falls  and  omits  to  embrace  any  part 
of  the  county  of  St  Louis  as  was  done  In 
the  act  of  1867.  The  difference  In  tbose 
sections,  though  slight  becomes  Bignlflcant 
and  will  l>e  readily  noted.  Section  S  of  tbe 
act  of  1867  provides  that  the  board  eboold 
appoint  and  equip  a  certain  number  of  police- 
men for  duty  In  the  outskirts  and  open  por- 
tions of  the  city,  and  elsewhere  In  the  dty 
and  county  of  St  Louis.  Section  18  of  the 
act  of  1899  also  provides  for  the  appolntmott 
of  policemen  for  duty  in  the  parks  and  ont- 
skirts,  but  limits  and  confines  the  perform- 
ance of  such  duty  within  the  limits  of  tbe 
dties  embraced  in  the  act 

We  have  carefully  G(«Bldered  each  and 
every  section  of  the  law  of  1899,  enacted  by 
the  General  Assembly  of  this  state,  creating 
the  metropolitan  police  system  of  tbe  dty 
of  St  Louis,  and  we  are  unable  to  find  any 
provision  upon  which  the  relators  can  predi- 
cate their  authority  for  undertaking  to  ex- 
ercise Jurisdiction  in  the  county  of  St  Lonla 
But  on  the  other  band,  the  provisions  of 
the  act  of  1899  dearly  Indicate  the  purpose 
and  intention  of  the  Legislature  to  divest 
the  officers  of  the  police  system  of  the  dty 
of  St  Louis  of  all  authority  to  exerdse  Jmls- 
diction  In  the  county  of  St  Louis;  tbat  Is, 
all  authority  In  respect  to  arresting  (lenders 
In  the  county  for  the  commission  of  offenses 
committed  In  said  county. 

Counsel  for  relators.  In  support  of  their 
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iodstence  that  the  provisions  of  section  14 
of  tbe  scheme  and  charter  are  continued 
in  force.  Invoke  the  familiar  rule  tliat  re- 
neals  by  implication  are  not  favored  in  the 
law.  This  rule,  technically  speaking,  applies 
only  to  enactments  of  laws  by  the  same  legls- 
lative  Iwdy,  and  it  Is  extremely  unusual  for 
the  General  Assembly  of  the  state  to  express- 
ly rq>eal  a  charter  provision  of  a  municipal- 
ity. The  lafvmaklng  power  of  the  state  cov- 
ers a  broader  field  and  proceeds  to  enact  such 
general  laws  upon  subjects  about  which  It 
has  the  right  to  legislate,  and  the  munlci- 
palitiee  must  take  notice  of  such  legisla- 
tion, and,  whenever  their  charter  provisions 
conflict  with  such  general  laws.  It  is  not  es- 
sential that  the  Legislature  sbonid  repeal 
such  charter  provisions  or  in  any  way  give 
expression  to  its  disapproval  of  th«n ;  but  it 
is  simply  the  plain  duty  of  the  municipall- 
tles  to  see  that  their  charter  provisions  are 
In  harmony  with  the  Oonstitution  and  laws 
of  this  state,  otherwise  they  are  inoperative 
and  of  no  force  or  vitality.  It  may  be  said 
that  these  two  local  governments,  situated  as 
they  are,  created  the  necessity  for  a  law  ex- 
tending tlie  Jurisdiction  of  the  police  system 
of  the  city  of  St  Louis  to  the  county  of  St 
Louis.  This  by  no  means  can  warrant  or 
rnmish  a  justification  to  this  court  in  order 
to  meet  a  condition  complained  of,  to  treat 
a  law  as  existing,  when  in  fact  none  exists. 
While  the  metropolitan  police  system  was 
created  by  the  state  through  its  Oeneral  As- 
sembly, it  was  created  for  the  city.  The  city 
and  county  of  St  Louis,  by  the  express  pro- 
visions of  tbe  scheme  and  charter,  were  made 
separate,  distinct  and  independent  municipal- 
ities, and,  unless  we  are  to  absolutely  ignore 
all  the  principles  of  local  self-government 
which  has  ever  been  tbe  pride  of  this  great 
commonwealth,  it  must  t>e  held,  under  the 
law  now  in  force,  that,  as  police  officers, 
relators  were  without  authority  to  arrest  of- 
faders  In  St.  Louis  county  for  offenses  com- 
mitted in  such  county. 

Upon  the  second  proposition,  that  relators 
were  at  the  place  in  St  Louis  county  where 
tlie  unlawful  acts  are  charged  to  have  been 
committed,  as  dtlzens,  and  as  such  had  the 
right  to  do  what  was  done,  and  therefore  are 
not  guilty  of  any  violation  of  tbe  law.  It  Is 
snfficient  to  say  that  these  are  matters  of 
defense  upon  the  trial  of  the  charge  preferred, 
and  this  court  upon  this  application  for  a  writ 
of  prohibition  Is  not  warranted  in  determin- 
ing the  guilt  or  Innocence  of  the  relators,  and 
tbe  aDegations  of  that  nature  furnish  no  basis 
for  the  Issuance  of  the  writ 

This  brings  us  to  the  consideration  of  the 
only  remaining  proposition  involved  In  the 
record  before  us.  This  proposition  Is  em- 
braced In  the  contention  of  relators  that  the 
all^^tlons  In  the  petition,  which  is  admitted 
bf  the  demurrer,  that  "the  only  object  and 
pnrpoae  of  said  pretended  criminal  charge 
b«fore  said  Justice  of  the  peace  against  the 
relators,  and  the  sole  purpose  of  the  prosecu- 


tion thereof,  are  to  hinder,  Impede,  and  ob- 
struct the  relators  in  the  performance  of 
their  duty  as  policemen,  and  as  officers  and 
citizens  of  the  state,  and  to  protect  from 
arrest  persons  engaged  upon  said  Delmar 
race  track  In  violating  the  said  act  of  the 
General  Assembly  of  the  state  of  Missouri, 
approved  March  21,  1905,"  fully  warrants 
this  court  in  Issuing  Its  extraordinary  writ 
of  prohibition.  We  are  unable  to  give  our 
assent  to  this  contention  of  relators.  It  will 
be  observed  that  this  allegation  in  the  peti- 
tion, upon  which  relators  base  this  conten- 
tion. Is  "that  the  only  object  and  purpose  of 
said  pretended  criminal  charge,  and  the  sole 
purpose  of  the  prosecution  thereof,  are  to 
hinder,  Impede,  obstruct"  etc.,  followed  by 
the  allegations  heretofore  referred  to.  We 
are  unable  to  conceive  what  the  object  and 
purpose  of  a  prosecntlon  has  to  do  with  the 
Jurisdiction  acquired  by  the  Justice.  It  is 
Immaterial,  so  far  as  conferring  Jurisdiction 
upon  the  Justice,  what  the  objects  and  pur- 
poses of  the  prosecution  were.  William 
Mathews  was  the  complainant  in  said  cause 
before  the  Justice,  and  filed  the  charge  against 
the  relators,  and  must  be  treated,  so  far  as 
the  disclosures  of  the  petition  are  concerned, 
as  the  prosecuting  witness.  Hence  the  alle- 
gations upon  which  this  contention  is  predi- 
cated are  directed  solely  to  respondent  Ma- 
thews. He  made  the  charge,  and  the  petition 
avers  the  improper  object  and  purpose  in 
making  it  The  said  allegations  apply  to  the 
prosecution  of  the  charge,  and  Mathews  is 
the  complainant  and  prosecuting  witness. 
Hence  those  allegations  are  exclusively  di- 
rected to  Mathews.  There  is  an  entire  ab- 
sence of  any  charge  in  the  petition  that  the 
Justice  of  the  peace  acquired  and  assumed 
Jurisdiction  of  said  cause  for  the  objects  and 
purposes  attributed  to  Mathews  in  making 
the  charge,  and  in  his  prosecution  of  It  or 
that  the  Justice  had  any  knowledge  of  such 
objects  and  purposes.  Tbe  objects  and  pur- 
poses of  Mathews,  or  any  one  else,  tn  making 
a  charge  and  prosecuting  it  against  relators 
for  the  commission  of  a  misdemeanor,  al>- 
Bolutely  have  nothing  to  do  with  the  Jurisdic- 
tion acquired  by  the  Justice,  and  can  in  no 
way  effect  such  Jurisdiction.  Even  though 
the  Justice  entertained  the  purposes  attribu- 
ted to  Mathews,  while  it  would  be  reprehen- 
sible in  him  as  an  officer,  and  would  furnish 
a  sufficient  reason  to  the  relators  to  Invoke 
the  aid  of  the  provisions  of  the  statute,  provid- 
ing for  changes  of  venue,  yet  this  does  not  go 
to  the  Jurisdiction  of  the  Justice  and  furnish 
a  basis  for  the  issuance  of  the  writ  of  pro- 
hibition. If  we  are  to  announce  the  rule 
that  the  objects  and  Improper  purposes  of 
complaining  witnesses  in  the  courts  of  this 
state,  and  the  Judges  of  such  courts,  are  to 
be  considered  as  affecting  the  Jurisdiction  of 
the  tribunals  In  which  complaints  are  lodged 
and  made  the  basis  of  issuing  the  extraor- 
dinary writ  of  prohibition,  then  we  confess 
that  prosecutions  in  criminal,   as  well  as 
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civil,  cases  will  be  subjected  to  many  delays 
(at  least,  until  a  bearing  can  be  bad  upon 
tbe  preliminary  rule)  by  applications  for 
writs  of  tbat  character,  based  upon  allega- 
tions of  such  objects  and  purposes  of  the 
trial  court,  and  the  administration  of  Justice 
unnecessarily  retarded. 

We  see  no  reason  for  granting  the  relief 
sought  by  relators  in  this  proceeding.  The 
fact  that  they  may  be  entirely  innocoit  of 
any  infraction  of  the  law  can  fnmisb  no 
legal  reason  for  the  Issuance  of  this  writ, 
nor  does  tbe  fact  tbat  It  greatly  inconven- 
iences them  to  make  their  defense  through 
the  courts  do  so.  True  Judicial  history  af- 
fords ample  proof  of  many  innocent,  upright, 
and  worthy  citizens  being  arraigned  before 
the  courts  of  this  country,  charged  witb  much 
higher  grades  of  crime  than  are  relators; 
yet  tbe  courts  had  Jurisdiction  of  such  char- 
ges, and  proceeded,  in  the  usual  and  ordinary 
way  provided  by  law,  to  try  and  determine 
such  charges.  Ultimately,  sometimes,  In  the 
trial  court  at  other  times  in  the  courts 
of  last  resort,  their  Innocence  Is  made  to 
appear  and  they  go  acquitted;  yet  we  are 
without  precedent  for  any  court  under  our 
system  of  procedure  to  issue  Its  extraordinary 
writ  prohibiting  such  formal  trial  of  per- 
sons, even  though  they  be  innocent  of  the  grave 
charges  preferred  against  them.  The  law 
announced  by  the  courts  Is  not  merely  for  a 
day,  and  new  principles  should  never  be  crea- 
ted or  doubtful  ones  declared  to  meet  the 
seeming  demands  and  conditions  surrounding 
any  particular  case.  While  there  may  be 
Instances  in  which  the  law  Is  inadequate  to 
promptly  meet  and  punish  every  wrong  com- 
mitted, this,  however,  does  not  authorize  the 
courts  to  remedy  such  defects  by  Judicial 
legislation,  and,  at  last,  the  safety  of  the 
people,  as  well  as  the  protection  of  their 
lives,  liberty,  and  property,  must  dei)end 
upon  the  full  recognition  by  the  courts  of  the 
counti'y  of  the  fundamental  principles  of 
government,  as  well  as  of  law,  and  a  strict 
adherence  to  such  principles,  and  the  fear- 
less application  of  them  In  the  administration 
of  Justice.  While  It  may  be  said  that  relators 
are  police  officers,  and  should  be  granted  tbe 
relief  sought  by  this  proceeding,  yet  it  must 
be  remembered  tbat  this  court,  In  Issuing  Its 
extraordinary  writ,  must  be  able  to  point  to 
some  of  the  principles  herein  indicated  ap- 
plicable to  writs  of  that  character,  as  a 
basis  for  its  action.  Under  our  system  of 
government,  it  has  ever  been  the  boast  of 
American  Jurisprudence  that  "ne  man  Is 
above  the  law,"  and  we  know  of  no  garb 
that  will  exempt  the  Individual  from  obedi- 
ence to  its  provisions. 

We  have  thus  Indicated  our  views  upon  the 
propositions  presented  in  the  record,  which 
results  In  tbe  conclusion  that  tbe  demurrer 
presented  by  respondents,  to  tbe  petition  of 
relators,  should  be  sustained,  and  it  la  ao 
ordered. 


BRACE,  C.  Tm  and  OANTT,  BUROBSSS, 
and  LAMM,  JJ.,  concur.  MARSHAUi  and 
VAUJANT,  JJ.,  dissent 

MARSHALL,  J.  (dissenting).  This  la  an 
original  proceeding  in  prohibition.  The  19 
relators  are  members  of  the  metropolitan 
police  force  of  the  city  of  St  Louis.  Tbe  re- 
spondent Stobie  is  a  Justice  of  the  peace  of 
Central  township,  St  Louis  county,  and  tbe 
respondent  Fred  Lenz  Is  the  constable  of  said 
township.  Tbe  respondent  Matthews  Is  a 
private  citizen,  and,  so  far  as  is  disclosed  by 
the  record,  has  no  more  Interest  in  the  naat- 
ters  undergoing  adjudication  than  any  other 
citizen  possesses.  On  the  28th  of  July,  1906, 
the  petition  was  presented  to  the  writer  here- 
of, and  a  preliminary  rule  in  prohibition 
awarded.  Upon  the  return  day  of  the  rule 
the  defendants  demurred  to  the  petition.  The 
case  was  then  fully  argued  before  this  court 
in  banc,  and  the  matter  is  now  ripe  for  ad- 
judication, upon  the  petition  and  demurrer 
thereto. 

The  material  allegations  of  tbe  petition  are 
as  follows: 

First  Tbat  the  relators,  at  the  time  stated, 
were  citizens  of  the  state  of  Missouri,  resi- 
dents of  the  city  of  St  Louis,  members  of  the 
metropolitan  police  force  of  that  city,  and 
that  tbe  respondent  Stobie  was,  and  is.  Jus- 
tice of  tbe  peace  of  Central  township  In  St 
Louis  county,  and  the  respondent  Lenz,  tbe 
constable  of  said  township.  The  petition  no- 
where disclosed  that  William  Matthews,  the 
other  respondent  has  any  interest  In  the  mat- 
ter other  than  as  a  citizen,  nor  does  It  any- 
where appear  that  be  has  been  personally 
aggrieved  In  any  manner  whatever. 

Second.  That  Hon.  Joseph  W.  Folk,  Gover- 
nor of  the  state  of  Missouri,  by  virtue  of  the 
authority  vested  In  him  by  tbe  Constitution 
and  laws  of  Missouri,  on  the  21st  day  of  July, 
1906,  Issued  and  delivered  to  Hon.  A.  C.  Stew- 
art  president  of  the  board  of  police  com- 
missioners of  the  city  of  St  Louis,  the  follow- 
ing communication :  "Offlee  of  the  Governor, 
State  of  Missouri,  City  of  Jefferson,  July  2l8t 
1905.  Hon.  A.  C.  Stewart,  President  Board 
Of  Police  Commissioners,  St.  Louis,  Mo. — 
Dear  Sir:  Information  having  come  to  me 
that  a  state  of  lawlessness  exists  In  St  Louis 
county ;  that  men  backed  by  millions  of  wealth 
and  political  Influence  are  openly  committing 
felonies  by  registering  bets  on  horse  races; 
that  dramshop  keepers  In  flagrant  defiance  of 
the  statutes  keep  their  places  open  on  Sun- 
day ;  tbat  men  are  openly  beld  up  and  robbed 
in  the  orgies  and  the  general  debauchny  fol- 
lowing the  violations  of  this  law ;  that  gam- 
blers ply  their  trade  uninterrupted  and  scoff 
at  the  authority  of  the  state ;  that  the  laws  of 
tbe  state  are  nullified  and  the  statutes  of  the 
state  trampled  In  the  dust  and  the  honor  of 
tbe  state  assailed  without  Interference  or 
hindrance;  and  that  the  local  officials  either 
cannot  or  will  not  uphold  the  laws  there: 
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Wtiereaa,  sadi  condition*  cannot  be  tolerated 
In  Mlaeourl;  and,  whereas,  It  is  the  sworn 
dntr  of  tbe  execatlve  to  execute  the  laws  of 
tbe  state;  and,  whereas,  tbe  metropolitan  po- 
lice fcHToe  of  the  city  of  St  Lonls  is  by  the 
scheme  separating  the  city  and  connty,  which 
was  voted  upon  by  the  people  of  the  whole 
coonty  In  accordance  with  the  Constitution, 
Siren  the  same  jurisdiction  in  the  county  as 
in  the  dty;  and,  whereas,  the  Governor,  as 
the  supreme  conservator  of  the  peace  through- 
out the  state,  has  the  right  to  call  on  the 
metropolitan  police  force  as  a  part  of  the 
military  arm  of  the  state,  to  preserve  peace 
and  order  and  suppress  outlawry:  Now, 
therefore,  in  order  to  maintain  the  peace  and 
dignity  of  the  state  and  to  preserve  the 
majesty  of  the  laws  of  tlie  state,  you  are  here- 
by directed  to  instruct  the  chief  of  police  of 
tbe  dty  of  St  Louis  to  detail  fifty  officers 
or  more  for  duty  in  St  Louis  county  with 
orders  to  proceed,  with  all  convenient  speed, 
to  Delmar  race  track  in  said  county  of  St 
Louis,  and  there  arrest  any  and  all  persons 
felonionsly  registering  bets,  and  to  seize  and 
hold  as  evidence  all  money,  papers,  and 
paraphernalia  connected  with  said  felonies 
When  so  arrested,  the  Mods  will  be  taken 
by  the  officers  before  some  Justice  of  the 
peace  of  the  county  and  warrants  sworn  out 
for  them,  with  the  officers  as  witnesses,  in 
tbe  usual  way.  Tbe  arrests  must  continue 
from  day  to  day  as  long  as  the  felonies  are 
committed.  The  officers  should  be  further  in 
itructed  to  see  that  the  dramshop  laws  and 
tbe  gambling  laws  are  observed,  and  to  close 
all  dramshops  found  to  be  open  contrary  to 
the  statute  in  such  cases  made  and  provided, 
SDd  to  arrest  all  persons  found  to  be  violating 
socb  laws.  These  outlaws,  when  so  arrested, 
will  be  turned  over  to  the  sheriff,  and  war- 
rants sworn  out  for  them  before  a  justice 
of  the  peace,  in  manner  and  form  as  above 
set  ont  ISvery  arrest  sbould  be  by  the  officer 
who  himself  sees  the  crime  committed,  and 
by  no  other.  Very  respectfully,  Jos^h  W. 
Folk,  Governor." 

Third.  That  thereupon  President  Stewart 
iwned  tbe  following  order  to  Hon.  Mathew 
Kelly,  chief  of  police  of  the  city  of  St  Louis, 
nnder  whose  orders  the  relators  were  acting 
in  all  of  the  matters  set  forth  in  the  petition, 
to  wit:  "July  23rd,  1905.  Hon.  Mathew 
Keily.  Chief  of  Police,  Four  Courts,  City- 
Sir:  I  herewith  hand  you  a  letter  from  the 
Govemw  of  tbe  state  of  Missouri  concerning 
a  state  of  lawlessness  said  to  be  existing  in 
8t  Louis  county  and  requiring  the  aid  of  tbe 
police  officers  to  suppress  the  same.  Please 
give  careful  attention  to  the  contents  of  the 
Goremor'a  letter  and  comply  therewith  as 
promptly  as  possible.  A.  0.  Stewart  Presi- 
dent of  Board  of  PoUce." 

Fourth.  That  thereupon  said  Keily,  as 
■aid  chief  of  police,  ordered  the  relator 
McNamee,  as  captain  of  said  police  force,  to 
take  nitb  bim  the  other  relators  herein,  and 
pror«ed  to  the  Delmar  race  track,  and  there 


to  carry  out  tbe  orders  contained  in  the  com- 
munication from  the  Governor,  aforesaid. 

Fifth.  That  tbe  Delmar  Jockey  Club  is  a 
corporation,  organized  under  tbe  laws  of  the 
state  of  Missouri,  and  at  all  the  times  herein 
mentioned  was,  and  still  la,  the  owner  of  the 
Delmar  race  track;  tnat  said  race  track  is 
partly  in  the  city  of  St.  Louis,  and  partly  in 
the  county  of  St  Louis;  that  the  articles 
of  association  of  said  Delmar  Jockey  Club 
discloses  one  of  the  purposes  of  tiie  club 
to  be  "to  own  race  tracks  and  g;rounds,  and 
to  engage  in  pool-selling,  book-making,  and 
registering  I>et8  on  the  extilbitlon  of  speed 
and  on  races  at  said  tracks  and  premises,  and 
to  let  the  right  to  others  to  do  the  same ;  that 
on  the  16th  day  of  June,  1905,  the  said  Del- 
mar Jockey  Club  was  permitting  and  suffer- 
ing pools  to  be  sold,  and  bets  to  be  registered 
upon  races  to  be  run  thereon,  and  has  ever 
since  continued  so  to  do.  In  direct  violation 
of  the  act  of  tbe  General  Assembly  of  this 
state,  entitled  'An  act  prohibiting  book-mak- 
ing, and  pool-selling  and  prescribing  a  pen- 
alty therefor,'  approved  March  21,  1905;  that 
said  book-making,  pool-selling,  and  register- 
ing l>ets  were  done  on  that  part  of  said  race 
track  located  in  St  Louis  county,  but  that 
the  race  track  and  the  inclosure  thereof  extend- 
ed Into  the  city  of  St  Louis;  that  many  persons 
were  In  the  habit  of  going  from  the  city  of 
St  Louis  to  the  said  Delmar  race  track  for 
the  puriKMM  of,  and  were  there  engaging  in, 
book-making  and  selling  pools  and  register- 
ing bets  upon  the  races  t>eing  run  upon  said 
track,  and  were  thereby  committing  felonies 
nnder  the  statutes  of  this  state;  that  these 
facts  were  known  to  the  relator  George  T. 
McNamee,  and  tbe  other  relators  herein"; 
that  on,  to  wit  tbe  24tb  day  of  July,  1905, 
"relators  were  informed,  and  had  good  reason 
to  believe,  and  did  believe,  that  divers  per- 
sons were  engaged  on  that  part  of  said  Del- 
mar race  track  located  In  the  county  of  St 
Louis,  in  book-making,  and  in  recording  and 
registering  bets,  and  in  selling  pools  within 
the  inclosure,  booths,  and  buildings  of  said 
Delmar  Jockey  Club,  said  bets  being  register- 
ed and  pools  sold  upon  the  results  of  tbe  trial 
of  speed  and  power  of  endurance  of  l>east8, 
which  was  to  take  place  upon  the  said  Del- 
mar race  track,  and  the  selling  of  said  pools 
and  registering  of  said  bets  then  and  there 
l>eing  carried  on  constituted  a  felony  under 
tbe  laws  of  this  state;  that  said  registering 
of  bets  and  pool-selling  were  done  in  the 
presence  of  some  of  the  relators  therein,  and 
the  said  George  T.  McNamee,  tbe  captain  in 
charge  of  tbe  police  force  in  the  said  race 
track,  was  informed  thereof  and  was  notified 
that  persons  witliin  said  inclosure  were  then 
In  the  act  of  violating  tbe  criminal  laws  of 
the  state,  and  that  felonies  were  being  com- 
mitted within  said  Inclosure;  that  thereupon 
he  demanded  admission  into  said  inclosure 
tor  himself  and  tbe  other  relators  herein, 
as  officers  and  citizens  of  tbe  state  of  Mis- 
souri, for  the  sole  and  only  purpose  of  ar- 
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resting  and  taking  before  the  proper  magis- 
trate, to  be  disposed  of  according  to  law, 
such  persons  as  migbt  be  engaged  In  the  com- 
mission of  said  felonies  therein,  and  that,  np- 
on  sncb  permission  being  denied,  the  relators, 
acting  by  and  under  the  orders  of  the  Govern- 
or of  Missouri  hereinbefore  set  out,  let  down 
or  unclasped  the  chain  across  the  entrance 
of  said  race  track  In  the  county  of  St  Louis 
and  state  aforesaid,  and  went  into  said  In- 
closure,  without  injuring  said  property,  and 
for  the  sole  purpose  of  arresting  the  persons 
engaged  therein  In  violating  the  criminal 
laws  of  the  state,  as  they  were  ordered  and 
directed  to  do  by  the  chief  executive  of  the 
said  state;  that  thereafter,  to  wit,  on  the  2l8t 
day  of  July,  1905,  respondent  William  Math- 
ews filed  an  afiSdavit  with  the  respondent 
Frank  Stobie,  as  Justice  of  the  peace  of  Oen- 
tral  township  In  the  county  and  state  afore- 
said, charging  relators  with  throwing  down 
and  opening  the  gate  at  the  entrance  of  said 
race  track,  and  then  and  there  undertook  to 
attempt  to  institute,  before  said  Stobie,  as 
such  Justice  of  the  peace,  a  criminal  prose- 
cution, as  for  a  misdemeanor,  against  the 
relators,  and  each  of  them,  for  their  action 
as  policemen  and  oflScers  of  the  state  of 
Missouri,  in  letting  down  such  chain  or  un- 
clasping the  same  In  order  to  enter  said  In- 
closure  to  make  the  aforesaid  arrests;  that  at 
the  time  said  affidavit  was  filed  and  said 
criminal  proceedings  begun  before  said  Sto- 
bie, justice  of  the  peace  as  aforesaid,  respond- 
ents well  knew  that  said  chain  was  thrown 
down  or  unclasped  and  said  premises  entered 
by  the  relators  without  injury  to  the  property 
of  said  Delmar  Jockey  Club,  and  In  the  man- 
ner and  only  for  the  purpose  aforesaid;  that 
the  action  of  the  relators  constituted  no  of- 
fense under  the  laws  of  the  state,  but,  upon 
the  contrary  thereof,  was  done  in  the  perfor- 
mance of  their  duties  as  officers  and  dtlzens; 
that  said  Frank  Stobie,  as  such  Justice  of  the 
I>eace,  had  no  Jurisdiction  to  entertain  or  pro- 
ceed with  a  criminal  prosecution  against 
relators  based  upon  the  facts  above  stated, 
and  that  it  was  an  abuse  of  bis  judicial  power 
so  to  do;  that  nevertheless  the  said  re- 
spondent Stobie  assumed  jurisdiction  of  said 
criminal  proceedings  against  the  relators, 
and,  although  no  information  was  filed  with 
him  by  the  prosecuting  attorney  of  St  Louis 
county,  and  notwithstanding  he  had  no  reason 
to  believe  relators  were  likely  to  try  to  escape 
or  avoid  prosecution,  the  said  Stobie,  a  Justice 
of  the  peace,  immediately  upon  the  filing  of 
said  affidavit,  issued  and  delivered  to  re- 
iQwndent  Lenz,  as  constable,  a  warrant 
commanding  him  to  arrest  relators  and  each 
of  them,  and  to  bring  them  before  him  forth- 
with to  answer  to  the  charge  contained  in 
said  affidavit,  and  said  proceedings  are  still 
pending  before  said  Stobie,  as  justice  of  the 
peace,  and  respondents  are  threatening  to 
have  relators  taken  Into  custody  under  said 
warrant,  and  to  force  them  to  a  trial  before 
said  Justice. 


"And  the  relators  farther  give  the  court 
to  understand  and  be  Informed  that  the  only 
object  and  purpose  of  said  pretended  criminal 
charge  before  said  Justice  of  the  peace  against 
the  relators,  and  the  sole  purpose  of  the 
prosecution  thereof,  are  to  binder.  Impede. 
and  obstruct  the  relators  In  the  performance 
of  their  duty  as  policemen,  and  as  oflScers 
and  citizenB  of  the  state,  and  to  protect  from 
arrest  persons  engaged  upon  said  Delmar 
race  track  in  violating  the  said  act  of  the 
General  Assonbly  aC  the  state  of  Missouri, 
approved  March  21,  1905,  to  prohibit  book- 
making  and  pool-selling  and  to  prescribe  a 
penalty  therefor,  and  hereinbefore  mention- 
ed, and  to  thwart  and  render  of  no  avail  tbe 
^orts  of  the  Governor  of  the  state  to  enforce 
said  law,  and  said  proceedings  against  said 
relators  is  an  abuse  of  tbe  Judicial  powo: 
and  Jurisdiction  of  said  Justice  of  the  peace; 
that  it  would  be  a  great  hardship  and 
expense  for  ail  of  the  relators  to  salTer 
arrest  upon  said  charge  and  appear  before 
said  Justice  and  contest  tbe  case  through  the 
courts;  and  that.  If  respondents  are  per- 
mitted to  continue  said  prosecutions,  numer- 
ous other  prosecutions  are  threatened  and 
win  be  begun  and  carried  on,  to  the  great 
annoyance,  worry,  and  cost  of  relators,  and 
an  unseemly  conflict  will  arise  between  tbe 
subordinate  Judicial  officers  and  the  execu- 
tive department  of  the  government 

"Your  relators  therefore  show  to  this  hon- 
orable court  that  In  proceeding  against  tbem 
under  the  charge  made  in  said  affidavit  filed 
with  blm  by  said  Mathews  as  prosecutor, 
tbe  said  Justice  of  the  peace  Is  acting  In  ex- 
cess of  his  jurisdiction  and  authority  and  in 
grievous  abuse  of  his  official  power,  and  In 
order  to  protect  your  relators  against  tbe 
hardships,  Injustice,  and  oppression  involved 
in  requiring  them  to  defend  against  said  pre- 
tended criminal  cbarge  predicated  upon 
their  acts  in  enforcing  the  laws  of  the  state, 
under  the  directions  and  by  the  order  of 
the  Governor  thereof,  under  the  circumstan- 
ces hereinbefore  set  forth,  pray  that  they  may 
have  a  writ  of  prohibition  directed  to  the 
said  Frank  Stobie,  Justice  of  the  peace  of  St 
Louis  county,  M.O.,  and  to  the  respondents 
Mathews  and  Lenz,  prohibiting  them  from 
taking  further  action  in  said  proceedings 
against  the  relators  and  prohibiting  said  Jus- 
tice of  the  peace  from  taking  further  cogni- 
zance or  Jurisdiction  thereof,  and  that  this 
honorable  court,  in  the  exercise  of  its  superin- 
tending control  over  the  Inferior  tribunals  of 
tbe  state,  prohibit  said  respondents  from  In- 
terfering with  or  obstructing  the  relators  in 
the  performance  of  their  duties  by  said  crim- 
inal proceedings,  and  that  relators  be  granted 
all  such  relief  as  may  be  appropriate  and 
necessary  in  tbe  premises,  to  protect  th^u 
against  said  unwarranted  and  illegal  proceed- 
ings." 

The  respondents  demurred  to  the  petition 
On  the  following  grounds:  "(1)  The  police 
force  of  the  city  of  St  Louis  were  not  given. 
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by  tbe  Bch«me  separating  tbe  dty  and  coun- 
ty of  St  LoolB,  the  same  Jurisdiction  In  tbe 
cooDty  aa  In  tbe  city.     (2)  The  police  force 
of  the  city  of  St  Lonla  are  without  Jurisdic- 
tion In  the  county  of  St  Louis,  except  to  en- 
force «  warrant,  or  warrants  for  a  person, 
or  persons,  charged  with  an  offense  or  of- 
foises   committed   in  the  city,   a  situation 
which  is  affirmatively  shown  to  hare  not  ex- 
isted when  the  relators  invaded  the  premises 
of  the  Delmar  Jockey   Club.     (3)  The  Gov- 
ernor of  Missouri  has  no  right  or  authority  to 
call  on  tbe  police  force  of  the  dly  of  St  Louis 
to  preserve  peace  and  order  and  to  suppress 
outlawry  in  the  county   of  St   Louis.    (4) 
That,   even  if  tbe  Governor  had  such  ao- 
tbority,  the  asertions  of  bis  proclamation  to 
tbe  president  of  tbe  board  of  police  commis- 
sioners set  out  in  tbe  petition.  If  true,  did  not 
constitote  or  show  a  state  of  either  lawless- 
ness or  outlawry  in  St   Louis  county.     (5) 
That  there  Is  no  law  of  Missouri  which  pro- 
hibits tbe  registration  of  bets  upon  horse 
races;   the  act  of  the  Gteneral  Assembly  en- 
titled 'An  act  to  prohibit  book-making  and 
pool-e^lng,  and  prescribing  a  penalty  there- 
for,' approved  March  21, 1906,  having  been  en- 
acted in  violation  of  section  28,  art  4,  of 
the  Constitution,  in  that  it  contains  more  than 
one  subject,  to  wit  book-making  and  pool- 
selling,  which  are  not  germane  or  akin  in 
character.    (0)    That  the  petition  affirmative- 
ly shows  that  the  relators  were  guilty  of  a 
trespass  upon  tbe  property  of  the  Delmar  Joe- 
k^  Club,  in  that  they  forced  an  entrance 
upon    the    premises    of    said    Jodcey    club, 
merely  to  carry  out  an  order  or  proclamation 
issued  by  tbe  Gk>vemor  of  the  state,  which  Is 
without  l^:al  force  or  afFect,  which  conferred 
no  authority  upon  any  of  tbe  relators,  and 
which  was  merely  a  bombastic  efTuslon  rec- 
ognizable as  a  warrant  for  official  action  under 
no  rule  of  conduct  known  to  tbe  law.    (7)  That 
ao  far  from  the  respondents,  and  especially  tbe 
respondents  who  were  respectively  a  Justice  of 
thepeace  and  constable,  being  without  Jurisdic- 
tion in  the  premises,  tbe  petition  affirmative- 
ly shows  that  each  was  clearly  within  the 
law,  that  the  Justice  was  not  usurping  Judi- 
cial power,  and  that  there  is  no  principle  of 
law  to  which  the  writ  of  prohibition  can  be 
made  applicable  in  tbe  premises,  or  upon  the 
facts.     (8)  That  tbe  petition    affirmatively 
shows  that  the  relators  were  and  are  possess- 
ed of  a  full  and  adequate  remedy ;  that  tbe 
case  sought  to  be  made  Is  at  best  merely  one 
of  error  which  could,  or  can,  be  corrected  on 
appeal,  or  writ  of  M-ror;   that  the   relators 
not  being  residents  of  the  county,  as  their 
petition  shows,  tbe  Justice  was   required  by 
the  statute  to  Immediately  Issue  his  warrant 
upon  sworn  information  being  made  of  tbe 
commission  by  them  of  a  criminal  offense; 
that  the  resiwndent  who  is  constable,  was  in 
duty  bound  to  execute  tbe  writ  Issued  to  him 
hj  tbe  Justice ;  and  that  to  prohibit  the  pro- 
cedure began,  as  shown  by  tbe  petition,  la 


not  to  prevent  an  xmseemly  conflict  between 
subordinate  Judicial  officers  and  tbe  exec- 
utive department  of  the  state,  but  to  involve 
tbe  administration  of  the  laws  in  utter  con- 
fusion, to  try  by  tbe  writ  matters  cognizable 
only  by  the  officers  designated  by  tbe  laws, 
and  determine  upon  prohibition  an  Issoe  tri- 
able only  as  provided  by  the  statute,  there 
being  no  room  for  confusion  except  in  the 
imagination  of  the  relators,  and  no  conflict 
except  as  provided,  without  warrant  of  law, 
by  the  unprecedented  tirade  of  the  executive. 
Wherefore  respondents  pray  Judgment"  etc. 

1.  The  case  stands  therefore  for  adjudica- 
tion upon  the  petition  and  the  demurrer 
thereto. 

Under  the  Code  practice  in  this  state,  tbe 
rule  obtains  that  the  pleading  should  be  lit- 
erally construed.  Foster  v.  Railroad,  115 
Mo.  166,  21  S.  W.  916;  Overton  v.  Overton, 
181  Ma  669,  33  S.  W.  1.  The  pleading  Is  to 
be  taken  in  its  plain  and  obvious  meaning, 
giving  sncb  interpretation  to  It  as  fairly 
appears  to  have  been  intended.  '  Law  v. 
Crawford,  67  Mo.  App.  160;  Hood  v.  Nichol- 
son, 137  Mo.  400,  38  S.  W.  1096.  A  demurrer 
admits  every  material  allegation  of  the  peti- 
tion. Ooodson  V.  Goodson,  140  Mo.  206,  41 
S.  W.  787 ;  Shields  v.  Johnson  County,  144 
Mo.  76,  47  S.  W.  107.  A  demurrer  admits 
all  facts  which  are  well  ideaded,  and  also  all 
facts  which  are  necessarily  Implied  from  the 
direct  averments  of  the  pleading.  Weaver 
V.  Harlan,  48  Mo.  App.  319;  Hood  v.  Nichol- 
son, supra.  A  demurrer  does  not  admit  mere 
conclusions  of  the  pleader  from  facts  stated. 
Newton  v.  Newton,  162  Mo.  173,  61  S.  W. 
881;  Hand  v.  St  Louis,  158  Mo.  204,  59  S. 
W.  92;  Knapp,  Stout. &  Co.  v.  St  Louis,  156 
Mo.  343,  56  S.  W.  1102;  State  ex  rel.  v.  Aloe, 
152  Ho.  466,  64  S.  W.  494.  47  L.  R.  A.  898. 
Under  the  Code,  pleadings  should  not  be  con- 
strued most  strongly  against  the  pleader. 
Tbe  language  of  the  pleading  should  be  taken 
In  its  plain  and  obvious  meaning,  and  sncb 
an  interpretation  given  it  as  fairly  appears 
to  have  been  intended  by  its  author.  Stlll- 
well  V.  Hamm,  97  Mo.  679,  11  S.  W.  252; 
Sumner  v.  Rogers,  90  Mo.  324,  2  S.  W.  476. 
Where  a  pleading  is  assailed  on  demurrer, 
the  court  should  lean  toward,  rather  than 
against  tbe  pleader,  In  obedience  to  the 
modem  rule  of  giving  blm  the  benefit  of 
every  reasonable  Intendment  and  presump- 
tion. Hood  V.  Nicholson,  137  Mo.  400,  38 
S.  W.  1096.  Section  592,  Rev.  St  1899,  pro- 
vides that  tbe  petition  shall  contain  "a  plain 
and  concise  statement  of  the  facts  constitut- 
ing the  cause  of  action  without  unnecessary 
repetition."  Tbe  rule,  therefore,  dedudble 
from  the  statutes  and  dedslons  of  this  state 
is  that  pleadings  must  be  read  liberally, 
must  not  be  sourly  construed,  must  be  taken 
In  tbe  sense  fairly  Intended  by  tbe  pleader, 
and  when  they  are  attacked  by  demurrer  all 
tbe  facts  which  are  well  pleaded,  and  all  the 
facts  which  may  fairly  be  dedudble  from 
tbe  facts  pleaded,  are  confessed,  and  tbe 
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courts  must  lean  toward  ratber  than  against 
the  pleader. 

It  is  in  the  light  of  these  rules  and 
principles  that  the  petition  in  this  case  must 
be  construed.  The  facts  stated  in  the  pe- 
tition may  be  briefly  summarized  as  follows: 
First  The  Delmar  Jockey  Club  Is  a  corpo- 
ration organized  under  the  laws  of  this  state. 
One  of  the  purposes  set  forth  in  its  articles 
of  association  is  to  own  race  tracks  and 
grounds  and  to  engage  in  poolHselling,  book- 
making,  and  registering  bets  upon  the  exhibi- 
tion of  speed  and  on  races  at  said  tracks  and 
premises,  and  to  let  the  right  to  others  so 
to  do.  The  tracks  of  said  club  are  located 
partly  In  the  city  of  St  Louis  and  partly  In 
the  county  of  St  Loula  The  bets,  pool-sell- 
ing, and  book-making  are  had  upon  the  por- 
tion which  lies  in  the  county  of  St  Louis. 
At  the  time  the  club  was  organized,  and  from 
thence  until  the  taking  effect  of  the  act  of 
March  21,  1905,  the  purposes  and  practices 
aforesaid  of  the  club  were  lawful  in  this 
state.  But  on  the  21st  of  March,  1906,  the 
General  Assembly  of  the  state  of  Missouri 
passed  an  act  making  such  acts  and  practices 
a  felony,  punishable  by  imprisonment  in  the 
penitentiary  for  a  term  not  less  than  two  nor 
more  than  five  years,  by  imprisonment  in  the 
county  Jail  for  a  term  not  less  than  six 
months,  nor  more  than  a  year,  or  by  a  fine 
not  leas  than  $500,  or  by  both  fine  and  im- 
prisonment. That  act  was  in  full  force  and 
^ect  on  the  16th  of  June,  1905,  and  is  still 
in  effect  Therefore  the  acts  of  the  Delmar 
Jockey  Club,  charged  in  the  petition,  were 
felonies  under  the  laws  of  this  state,  and  the 
club  had  no  legal  right  to  practice  the  same 
or  to  permit  others  so  to  do.  The  act  la 
now  a  law  of  this  state,  and  has  been  de- 
clared by  this  court  to  be  a  valid,  constitu- 
tional act  State  ex  inf.  Attorney  Oenerai 
y.  Delmar  Jockey  Club  (not  yet  officially  re- 
ported) 92  S.  W.  185. 

In  this  condition  of  affairs,  the  Govemor 
of  this  state,  on  the  2lBt  of  July,  1905,  Issued 
a  proclamation,  communication,  letter,  order, 
or  whatever  other  name  may  apply  to  it 
(the  designation  is  wholly  immaterial),  direct- 
ed to  the  president  of  the  board  of  police 
commissioners  of  the  city  of  St  Louis,  in 
which  be  recited  that  such  acts  and  practices 
were  being  had,  done,  and  permitted  by  the 
said  Delmar  Jockey  Club,  and  the  laws  of  the 
state  were  being  disregarded  and  nulUfled, 
and  that  the  local  officials  of  St  Louis  coun- 
ty either  cannot  or  will  not  uphold  the  laws 
there,  and  that  such  conditions  cannot  be 
tolerated  In  Missouri;  and,  acting  upon  bis 
conception  of  his  sworn  duty  as  the  chief 
executive  of  the  state  to  execute  the  laws,  he 
directed  the  metropolitan  police  force  of  the 
city,  in  order  to  maintain  the  peace  and 
dignity  of  the  state  and  to  preserve  the 
majesty  of  its  laws,  to  proceed  to  Delmar 
race  track  and  arrest  all  persons  feloniously 
registering  bets,  and  to  continue  so  to  do, 


from  day  to  day,  so  long  as  "the  felonies 
are  committed."  The  president  of  the  board 
of  police  commissioners  then  instructed  the 
chief  of  police  of  St  Louis  to  comply  with 
the  Governor's  directions,  and  the  chief  of 
police  ordered  the  relators  so  to  do.  The 
petition  charged  that  the  relators  personally 
knew,  or  bad  reasonable  cause  to  believe, 
that  such  offenses  were  being  committed 
within  the  premises  of  the  Delmar  Jodiey 
Club.  The  relators  proceeded  to  said  prem- 
ises and  demanded  admission  thereto.  The 
Delmar  Jockey  Club  refused  to  permit  them 
to  enter  upon  the  premises,  and  thereupon 
the  relators  let  down  and  unclasped  the 
chain  across  the  entrance  to  said  race  track, 
and  went  into  the  inclosure,  without  Injuring 
any  of  the  property  of  the  Delmar  Jockey 
Club,  or  of  any  one  else,  for  the  sole  purpose 
of  arresting  persons  engaged  on  the  premises 
In  violating  the  laws  of  the  state.  There- 
upon respondent  William  Mathews  moved 
thereto,  so  far  as  the  petition  shows,  without 
any  personal  interest  in  the  matter  and  witb- 
on  being  aggrieved  personally  by  the  acta  of 
the  relators,  and,  as  the  petition  charges, 
for  the  sole  purpose  of  hindering.  Impeding, 
and  obstructing  the  relators  in  the  perform- 
ance of  their  duties,  and  to  thwart  and 
render  of  no  avail  the  efforts  of  the  Governor 
of  the  state  to  enforce  the  law,  and  to  protect 
from  arrest  persons  engaged  upon  said  race 
tracks  In  violating  the  act  of  March  21,  1905, 
filed  an  affidavit  before  the  respondent  Stoble, 
as  Justice  of  the  peace,  charging  relators 
with  violating  section  4573,  c  60,  Rev.  St 
1899,  by  throwing  down  or  opening  the  doors, 
bars,  or  gates  aforesaid;  and,  without  re- 
ferring the  affidavit  to  the  prosecuting  at- 
torney of  the  county,  the  Justice  of  the  peace 
Issued  a  warrant  for  the  arrest  of  the  rela- 
tors, and  delivered  the  same  to  the  respondent 
Lenz,  as  constable,  and  he  was,  at  the  time 
of  the  Issuance  of  the  preliminary  rule  herein, 
undertaking  to  arrest  the  relators  under 
saird  warrant  to  the  end  that  they  should  be 
personally  prosecuted  as  for  a  misdemeanor; 
and  the  petition  charges  that  the  reapondoitB 
were  also  threatening  to  Institute  and  pros- 
ecute similar  proceedings  against  the  re- 
lators, as  often  thereafter  as  relators  under- 
took to  enter  upon  said  premises  of  the  Del- 
mar Jockey  Club  for  the  purpose  aforesaid. 

The  respondents  criticise  the  petition  on 
the  ground  that  It  does  not  charge  that  the 
acts  set  out  in  the  communication  or  order 
of  the  Governor  were  in  fact  true;  that  the 
recital  of  such  facts  In  the  communication  of 
the  Governor,  which  is  set  out  in  full  in 
the  petition,  does  not  constitute  a  sufficient 
Btatonent  of  facts  by  the  pleader.  This 
criticism  is  hypercritical  and  untenable,  for 
these  reasons:  First,  the  petition  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, even  If  the  communication  of  the  Gov- 
ernor be  eliminated  therefrom  or  disregard- 
ed ;  second  the  petition  primarily  alleges  sub- 
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Ftantlally  the  same  facts  tbat  are  set  ont 
in    the    communication    of  tbe    Governor ; 
third,  the  evident  intention  of  the  pleader, 
gathered  from  tbe  wbole  plea,  was  to  charge 
the  existence  of  all  tbe  facts  stated  In  the 
communication    from    tbe    GoTemor;     and 
fourth,   the  fair   and  reasonable  inferences 
of  fact  from  the.  facts  stated  in  tbe  petition, 
outside  of  tbe  communication  of  the  Govern- 
or, sufficiently  show  all  tbe  facts  which  are 
stated  In  tbe  communication,  from  the  Gov- 
ernor.   But,  if  this  be  not  true,  then  this 
case,  being  of  such  great  public  concern  and 
moment,   ougtit   not   to   pass   off   upon   any 
such   narrow  groimd,   but  leave  should  be 
granted  to  tbe  relators  to  amend  tbe  petition 
ao  as  to  affirmatively  and  expressly  allege, 
in  unmistakable  terms,  the  existence  of  tbe 
facts  stated  In   tbe   communication   of  the 
Governor.     Fairly  and  reasonably  construed, 
however,  tbe  petition  does   state,   independ- 
ently of  the  communication  of  the  Governor, 
all   tbe   facts   or   reasonable   inferences   of 
facts,  wblch  are  contained  In  tbe  commun- 
ication of  the  Governor,  for  if,  as  tbe  peti- 
tion   charges,  the    acts  and  practices  and 
offenses    against   the   law   set     out   In   the 
petition  were  practiced  by  tbe  Delmar  Jockey 
Club  or  permitted  by  It,  then  it  necessarily 
follows  that  the  officers  of  tbe  county  either 
could  not  or  would  not  enforce  tbe  law,  and 
hence  tbe  duty  of  enforcing  tbe  law  rested 
somewhere,   upou  some  officer  of  tbe  state, 
and  tbe  duty  rested  upon  some  court  to  take 
Some  step  for  tbe  enforcement  of  tbe  law  In 
that  county,  and  for  tbe  protection  of  tbe 
lawabiding  people  of  the  county,  who  were 
unable  to  protect  themselves,  and  whose  of- 
ficials either  would  not  or  could  not  protect 
them.  The  conclusion,  therefore,  is  inevitable 
that  tbe  petition  stated  a  clear  violation  of  tbe 
laws  of  this  state,  and  an  inability  or  un- 
willingness of  the  law  officers  of  tbe  locality 
to  enforce  tbe  laws. 

2.  Tbe  Justice  of  tbe  peace  bad  no  Juris- 
diction to  entertain  or  attempt  to  determine 
the  pretended  case  Instituted  before  bim  by 
the  respondent  Mathews.  Respondents  claim 
tbat  tbe  proceeding  before  tbe  Justice  of  tbe 
peace  was  a  criminal  proceeding  as  for  a 
ntisdemeanor,  and  that,  as  a  Justice  of  tbe 
peace  undoubtedly  has  Jurisdiction  of  that 
dass  of  cases,  prohibition  will  not  lie  to 
prevent  bis  so  doing. 

Unquestionably  Justices  of  the  peace  have 
Jurisdiction  in  misdemeanor  cases,  and  tbe 
general  rule  of  law  is  that,  when  tbe  Juris- 
diction of  a  court  over  the  class  of  cases, 
to  which  tbe  particular  case  belongs,  exists, 
prohibition  will  not  He.  As  will  be  herein- 
after pointed  out,  however,  there  are  well- 
known  exceptions  to  this  rule,  which  have 
been  recognized  by  the  courts  of  E^ngland, 
America,  and  of  Missouri.  Tbe  underlying 
and  fundamental  error  of  tbe  respondent's 
contention,  however,  is  tbat  tbe  proceeding 
before  the  Justice  of  the  peace,  sought  here 
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to  be  prohibited,  is  not  a  criminal  proceed- 
ing at  all,  and  Is  not  a  mlsdemeauor  or  a 
crime  of  any  kind  under  tbe  laws  of  this 
state;  and  tbe  Justice  of  tbe  peace  had  no 
Jurisdiction  whatever  to  entertain  a  proceed- 
ing under  section  4673,  Rev.  St  1890,  at  tbe 
instance  of  Mathews,  or  any  other  informer, 
but  was  only  authorized  to  proceed  for  a 
violation  of  tliat  section  at  tbe  Instance  of 
tbe  party  aggrieved  or  injured,  which  in 
this  case  was  tbe  Delmar  Jockey  Club  and 
not  Mathews. 

An  examination  and  review  of  tbe  origin, 
development,  and  present  condition  of  tbe 
law  with  reference  to  such  trespasses  as  are 
covered  by  section  4573,  and  as  are  alleged 
In  tbe  petition  to  have  been  committed  by 
the  relators  in  this  case,  will  clearly  and 
conclusively  demonstrate  that  the  acts  of 
tbe  relators,  charged  In  the  information  or 
affidavit  l>efore  tbe  Justice  of  the  peace,  do 
not  constitute  misdemeanors  or  crimes  of 
any  kind  under  the  laws  of  this  state,  and 
will,  moreover,  demonstrate  that  the  suit 
is  a  penal  suit  and  not  a  criminal  suit,  and 
all  proceedings  for  the  enforcement  thereof 
are  civil  proceedings  and  not  criminal  pro- 
ceedings, and,  furthermore,  that  no  proceed- 
ing or  right  of  proceeding  can  be  bad,  under 
the  statute,  by  any  person  whomsoever,  ex- 
cept tbe  party  injured,  and  that  no  citizen 
without  Interest  In  tbe  property  trespassed 
upon  has  any  right  to  institute  any  proceed- 
ing of  any  character  for  the  correction  of 
the  civil  wrongs  prescribed  against  by  tbat 
section  of  the  statutes.  With  amendments 
hereinafter  noted,  and  which  are  immaterial 
in  this  case,  what  are  now  sections  4572, 
4573,  and  4574  are  substantially  tbe  same 
as  tbe  original  act  in  relation  to  tresspass, 
enacted  by  tbe  territorial  Legislature  of 
Missouri  on  tbe  30tb  of  January,  1817.  Acts 
1804-24,  p.  524,  c.  202.  Section  1  of  tbe  act 
of  1817  covered  all  of  section  4673  down  to 
the  first  proviso  thereof,  and  also  embraced 
snlKstantlally  all  of  what  is  now  section  4572. 
In  other  words,  those  two  sections  of  the 
revision  of  1899  were  originally  embraced  in 
one  section  of  tbe  original  act  of  1817.  Sec- 
tion 2  of  tbe  act  of  1817  provided:  "All 
penalties  contained  In  the  first  section  of  this 
act,  shall  be  recoverable,  with  costs  of  suit, 
by  action  of  debt,  founded  on  this  statute, 
brought  before  any  Justice  of  tbe  peace  of 
the  township  where  tbe  defendant  resides," 
etc.  Tbe  original  act,  by  section  2,  further 
provided  that,  If  tbe  sum  demanded  exceeded 
$20,  tbe  plaintiff  might  bring  an  action  of 
trespass  In  any  court  of  record  having  Juris- 
diction of  the  same.  It  further  provided 
that,  if  tbe  defendant  set  up  title  to  the 
land,  the  Justice  should  require  him  to  enter 
into  a  recognizance  In  a  sum  sufficient  to 
cover  the  amount  of  tbe  penalty  or  penalties 
sued  for,  with  costs,  to  prosecute  to  effect 
bis  claim  or  title  to  tbe  land  within  one 
year  thereafter,  or  to  appear  and  defend 
the  action  to  be  Instituted  against  him  wlth- 
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In  one  year  thereafter,  and  In  either  case  to 
satisfy  the  judgment  of  the  court,  and,  upon 
giving  of  such  recognizance,  the  Justice  was 
required  to  proceed  no  further  with  the  case. 
Section  4  (page  525)  of  the  act  provided  that, 
if  the  slave  of  any  person  committed  the 
trespass,  the  master  should  be  liable  therefor. 
Section  5  of  the  act  provided  that  In  all  ac- 
tions under  the  statute  it  should  be  lawful 
for  the  defendant  to  plead  the  general  issue 
and  to  give  any  special  matter  in  evidence, 
giving  the  plaintiff  notice,  in  writing,  at  the 
time  he  entered  the  plea  of  the  general  Issue, 
of  the  points  of  the  special  matter  intended 
to  be  given  in  evidence.  Thus  it  appears  that 
the  action  was  a  civil  action  of  debt  before 
a  justice  of  the  peace,  or  of  trespass  in  a 
circuit  court  • 

The  act  of  1817  was  carried  Into  the  revi- 
sion of  1825  (Acts  1825,  p.  781)  without 
change.  In  the  revision  of  1833  (Rev.  St. 
1835,  p.  612)  section  1  of  the  original  act  was 
divided  into  two  sections,  which  were  sub- 
stantially what  Is  now  section  4572,  and  liter- 
ally what  is  now  section  4573,  down  to  the 
first  proviso  thereof.  In  the  revision  of  1835, 
section  2  of  the  original  act  was  made  sec- 
tion 8,  and  was  changed  so  as  to  provide 
that:  "All  penalties  contained  In  the  pre- 
ceding section,  may  be  recovered  by  an  ac- 
tion of  trespass  or  debt,  founded  upon  this 
statute  in  any  court  having  jurisdiction  of  the 
same."  The  provisions  of  the  original  act, 
with  reference  to  the  proceedings  in  case  the 
defendant  claimed  title  to  the  land,  were 
omitted,  and  In  place  thereof  it  was  provided 
that,  if  upon  the  trial  it  appeared  that  the 
defendant  had  probable  cause  to  believe  that 
the  land  on  which  the  trespass  was  com- 
mitted was  his  own,  the  plaintiff  should  re- 
cover single  damages  only.  The  provision  of 
the  original  act,  making  the  master  liable  in 
case  the  trespass  was  committed  by  his  slave, 
was  retained.  Sections  1  and  2  of  the  re- 
vision of  1835  were  carried  Into  the  revision 
of  1845  without  change.  Rev.  St.  1845,  p. 
1068,  c.  180.  Section  3  was  amended  so  as 
to  read  as  follows :  "All  penalties  contained 
in  the  preceding  section,  may  be  recovered 
by  an  action  of  trespass  or  debt,  founded  on 
this  statute,  or  by  indictment  at  the  option 
of  the  party  Injured,  in  any  court  having 
jurisdiction  of  the  same;  when  the  proceeding 
Is  by  Indictment  such  penalties  shall  be 
paid  into  the  county  treasury."  In  othor 
respects  the  revision  of  1845  contained  the 
same  provisions  in  this  regard  as  the  revis- 
ion of  1835.  The  law  as  it  then  stood  came 
before  this  court  In  Ellis  v.  Whitlock,  10  Mo. 
781.  That  was  an  action  of  debt  It  was 
objected  that  trespass  and  not  debt  was  the 
proper  remedy.  The  lower  court  sustained 
a  demurrer  to  the  petition  on  that  ground. 
That  judgment  was  reversed  by  this  court 
and  it  was  held  that  debt  or  trespass  might 
be  maintained,  and  that  the  word  "section" 
should  be  read  "sections,"  as  it  was  in  the 
revision  of  1835.    Thus  the  action  was  treat- 


ed In  that  case,  by  this  court,  as  a  civil  ac- 
tion for  the  recovery  of  a  statutory  penalty, 
and  not  as  a  criminal  action  in  any  sense. 

In  the  revision  of  1855  the  first  and  second 
sections  were  the  same.  The  third  section 
was  amended  so  as  to  read:  "All  penalties 
contained  In  the  preceding  section  may  be 
recovered  in  a  civil  action,  founded  on  tbls 
statute,  or  by  Indictment  at  the  option  of 
the  party  Injured,  In  any  court  having  Juris- 
diction of  the  same;  and  when  the  proceed- 
ing is  by  indictment  such  penalty  shall  be 
paid  into  the  county  treasury."  In  all  other 
respects  the  law  remained  unchanged.  Rev. 
St  1855,  p.  1552,  C.  161.  In  the  revision  of 
1865  (Gen.  St  1865,  c.  76)  the  first  second, 
third,  and  fourth  sections  remained  the  same. 
The  provision  as  to  trespass  by  a  slave  was 
omitted.  The  revision  then  contained  sections 
S  to  8  inclusive.  Section  5  provides  that  If 
any  person  shall  open  any  shaft  mine,  etc., 
under  the  surface  of  land  belonging  to  an- 
other, and  take  away  any  mineral  therefrom, 
be  shall  be  adjudged  guilty  of  a  misdemeanor 
and  be  punished  accordingly.  Section  6  pro- 
vides: "Every  person  who  shall  be  guilty  of 
a  misdemeanor  as  prohibited  by  this  chaP' 
ter,  or  against  whom  a  Judgment  shall  be 
obtained  under  its  provisions,  who  shall  fall 
to  pay  the  amount  of  the  fine  or  judgment 
with  costs,  shall  be  committed,  by  the  court 
before  whom  the  trial  Is  had,  until  such  Judg- 
ment and  costs  are  paid,  or  is  relieved  under 
the  provisions  of  the  law  In  regard  to  Insol- 
vent debtors."  Section  7  provides  that  In 
all  cases  of  conviction  under  this  act  the  per- 
son shall  be  sentenced  to  imprisonment  until 
the  fine  and  costs  are  paid,  but  the  court 
may  commute  the  fine  to  Imprisonment  not 
exceeding  20  days.  Section  8  provides  that  >f 
any  person  shall  maliciously  and  wantonly 
damage  or  destroy  any  personal  property, 
etc.,  the  party  so  offending  shall  pay  to  the 
party  Injured  double  the  value  of  the  thing 
damaged,  and,  upon  affidnrit  that  the  dam- 
age was  wantonly  or  maliciously  done,  it 
shall  be  a  good  ground  for  an  attachment 
to  issue,  as  In  other  cases  by  attachment 
Those  four  sections  are  now  sections  4576, 
4577,  4578,  and  4579  of  the  revision  of  1899. 
Section  5  (now  section  4570)  Is  substantially 
the  same  as  section  1,  of  the  act  of  February 
20,  1857  (Acts  1856-67,  p.  81),  except  that  in 
the  original  act  the  fine  was  fixed  at  a  sum 
not  to  exceed  $500. 

It  is  now  suggested  that  these  provisions 
of  the  revision  of  1865  operated  to  convert 
the  proceedings  under  the  prior  sections, 
being  the  act  of  1817  as  amended,  as  hereinbe- 
fore shown,  from  a  civil  into  a  criminal  pro- 
ceeding. It  Is  easy  to  demonstrate  that  this 
Is  a  misapprehension. 

First  Section  5  (now  section  4576)  de- 
clares that  It  shall  be  a  misdemeanor  for  a 
person  to  open  any  shaft  etc.,  on  thb 
land  of  another.  This  Is  the  only  part  of  that 
chapter  which  declares  any  act  to  be  a  mis- 
demeanor. 
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Second.  Section  6  stmply  says  that,  If  a 
poBon  shall  be  convicted  of  a  misdemeanor, 
IS  prohibited  by  this  chapter,  or  If  a  Judg- 
ment Is  obtained  under  the  provisions  of 
that  chapter,  and  the  defendant  shall  fall  to 
pay  the  amount  of  the  fines  or  judgment,  he 
shall  be  committed  ontll  fbe  same  Is  paid, 
etc.  The  only  misdemeanor  prohibited  by 
that  Chapter  was  the  misdemeanor  specified 
in  section  5  of  the  act,  In  reference  to  the 
opening  of  a  mine,  etc.  Therefore  the  mis- 
demeanor spoken  of  In  section  6,  as  prohibit- 
ed by  this  chapter,  could  only  mean  the  mis- 
demeanor created  by  section  5.  That  such 
was  the  intention  of  the  lawmakers  Is  clear 
from  the  fact  that  section  6  refers  not  only  to 
misdemeanors  prohibited  by  that  chapter,  but 
to  Judgments  obtained  under  the  provisions 
of  that  chapter,  thereby  clearly  differentiat- 
ing between  misdemeanors  and  Judgments 
for  penalties  for  the  violation  of  those  acts 
which  had  been  brought  down  to  that  time  by 
the  several  revisions  from  the  original  act  of 
1817.  Section  7  of  the  act  provides  that,  in 
case  of  conviction  under  the  act,  the  person 
shall  be  sentenced  to  Imprisonment  until  tbcr 
fine  and  the  costs  are  paid,  eta  This  could  not 
refer  to  anything  else  except  a  conviction  of 
the  misdemeanor  under  section  5,  for  It  refers 
to  the  "fine,"  and  section  6  Is  the  only  section 
of  the  whole  chapter  which  declares  an  act 
prohibited  to  be  a  misdemeanor,  and  section 
6,  as  above  shown,  difTerentiates  between  a 
fine  and  a  Judgment.  The  general  statutes 
(section  65,  c.  201,  p.  791,  Gen.  St  1865)  provided 
that  every  person  convicted  of  a  misdemeanor, 
whwe  the  punishment  was  not  prescribed 
otherwise,  should  be  Imprisoned  In  a  county 
Jail,  not  exceeding  one  year,  or  be  fined  not 
exceeding  $500,  or  by  both  fine  and  Imprison- 
ment Therefore,  under  section  5  of  chapter 
7S,  bi  the  revision  of  1865,  as  the  punishment 
was  not  prescribed,  the  person  convicted 
coold  have  been  imprisoned  for  one  year,  and 
fined  not  exceeding  $500,  or  both.  Now  It  is 
manifest  that,  under  section  6  or  section  7,  a 
person  who  violated  the  provisions  of  section  1 
or  2,  being  the  act  of  1817  as  amended,  could 
Dot  be  punished  by  fine  not  exceeding  $500, 
or  be  imprisoned,  or  both,  because  those  sec- 
Uona  expressly  provided  that.  If  he  violated 
wctlon  1,  he  should  pay  to  the  Injured  party 
treble  the  amount  of  the  value  of  the  thing 
damaged,  and  under  section  2  it  was  provided 
that  he  sbould  pay  to  the  party  injured  the 
nun  of  $5  and  double  the  amount  of  the 
damages  the  party  might  sustain.  It  Is 
manifest,  therefore,  that  the  punishments 
prescribed  by  sections  1  and  2.  which,  in  sec- 
tion 3are  called  penalties,  could  not  be  enforced. 
If  the  penalties  prescribed  for  a  misdemeanor, 
and  contemplated  by  sections  5,  6,  and  7,  were 
to  be  a]H>Ued.  In  other  words,  to  so  construe 
the  statnte  would  be  to  make  the  acts  pro- 
hibited punishable  In  two  essentially  and  dia- 
metrically opposite  methods. 

Third.  In  the  revision  of  1865  It  was  pro- 
vided by  section  5,  a  224,  that  "the  provi- 


sions of  the  general  statutes,  so  far  as  they 
are  the  same  as  those  of  existing  laws,  shall 
be  construed  as  a  continuation  of  such  laws 
and  not  as  new  enactments."  Thus  we  have 
the  legislative  declaration  that  sections  1,  2, 
8,  and  4,  of  chapter  76,  which  were  mere  con- 
tinuations of  the  provisions  of  the  general 
law  in  respect  to  such  trespasses,  should  be 
construed  as  a  continuation  of  the  provisions 
of  the  prior  law,  and  not  as  new  enactments, 
and  that  the  misdemeanor  contemplated  by 
sections  5,  6,  and  7,  of  chapter  76,  of  the  re- 
vision of  1865,  were  confined  to  the  new 
offense  first  created  by  the  act  of  1857,  and 
carried  into  the  revision  of  1865,  and  made 
section  5  of  that  act  No  other  construction 
than  this  can  harmonize  all  of  the  provisions 
of  that  revision.  This  construction  empha- 
sizes and  accentuates  the  construction  herein 
placed  upon  the  law,  to  wit,  that,  as  to  tree- 
passes  of  the  character  of  that  here  Involved, 
they  are  not  either  expressly  or  Inferentlally 
made  misdemeanors  by  law,  but  that  they 
are,  what  they  have  been  ever  since  1817, 
mere  civil  wrongs. 

But  even  conceding  that  such  Is  not  the 
true  construction  or  meaning  of  the  law,  and 
conceding  that  since  1865  the  acts  here  com- 
plained of,  arising  under  section  4573,  amount 
to  a  misdemeanor,  and  conceding  that  jus- 
tices of  the  peace  ordinarily  have  jurisdic- 
tion In  misdemeanor  cases,  nevertheless,  sec- 
tion 4574  provides  that  the  penalties  pre- 
scribed for  the  doing  of  the  acts  here  com- 
plained of  might  be  recovered  by  civil  ac- 
tions, by  Indictment  or  Information,  "at  the 
option  of  the  party  Injured.  In  other  words, 
the  Legislature  has  given  the  right  to  insti- 
tute a  civil  action  or  to  Initiate  an  indictment 
or  Information,  and  the  right  so  to  do  Is 
limited  expressly,  by  the  statute,  to  the  person 
Injured.  It  Is  no  answer  to  this  to  say  that 
ordinarily  a  grand  jury  has  the  right  to  In- 
dict without  being  moved  thereto  by  any  one, 
and  that  the  prosecuting  attorney  has  the 
right  to  lodge  an  information  even  at  his  own 
Instance.  For  the  Legislature  has  seen  fit. 
In  respect  to  this  particular  class  of  ofCenses, 
to  say  that  no  proceeding  for  righting  the 
wrong  done  shall  be  begun  by  any  one  except 
the  party  Injured,  and  that  he  has  the  option 
to  determine  whether  that  proceeding  shall 
be  a  civil  or  a  criminal  proceeding.  The 
whole  matter,  then,  resolves  Itself  Into  this: 
Had  the  Legislature  the  right  to  thus  make 
an  exception  of  such  cases,  so  that  ordinary 
rules  In  reference  to  indictments  or  Informa- 
tions for  misdemeanors  should  not  apply? 
No  constitutional  prohibition  against  legisla- 
tion of  this  character  can  be  found.  The 
Legislature  had  the  same  right  to  limit  the 
right  to  initiate  proceedings  whether  dvll  or 
criminal,  in  cases  of  this  kind,  to  the  party 
Injured,  as  It  had  to  confer  upon  prosecuting 
attorneys,  or  informers,  or  grand  juries,  the 
right  to  initiate  proceedings  In  ordinary 
cases.  The  power  of  the  Legislature  to  en- 
act the  law  being  given,  the  result  inevitably 
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follows  that  In  this  case  there  was  no  yalid 
criminal  proceeding  for  a  misdemeanor  Insti- 
tuted before  the  Justice  of  the  peace,  and 
therefore  he  acquired  no  Jurisdiction  in  the 
premises.  The  only  change  made  by  the  re- 
vision jof  1879  was  In  reference  to  the  third 
section,  and  for  the  first  time  it  was  provided 
that  the  penalty  prescribed  in  the  original 
act  might  be  recovered  by  a  civil  action  found- 
ed on  the  statute,  or  by  indictment  or  informa- 
tion, at  the  option  of  the  party  Injured.  The 
provision  in  reference  to  the  penalties  being 
paid  Into  the  county  treasury,  if  the  proceed- 
ing was  by  Indictment,  was  retained.  Nothing 
was  said  about  who  should  recover  the  penal- 
ties if  the  proceeding  was  by  information, 
but  it  may  be  assumed  that  the  penalty  went 
to  the  county.  In  1883  the  second  section 
was  amended  by  Inserting  all  that  now  ap- 
pears In  section  4573,  in  the  proviso  which  re- 
lates to  fences  erected  across  water  courses, 
and  is  not  material  In  this  Inquiry.  The  law 
as  It  was  in  the  revision  of  1879,  and  amend- 
ed by  the  act  of  1883,  was  then  carried  Into 
the  revision  of  1889,  Rev.  St  1889,  p.  2004. 
There  was  no  change  In  the  revision  of  1899. 
Rev.  St  1899,  p.  1090. 

Thus  it  appears  ttiat  there  has  been  no 
change  In  the  law  as  it  Is  expressed  In  section 
4573,  so  far  as  is  material  In  this  case,  since 
the  original  adoption  thereof  in  1817.  From 
time  to  time  the  manner  of  enforcing  the 
penalties  prescribed  by  that  law  have  l>een 
ctianged.  Originally  an  action  of  debt  before 
a  Justice  of  the  peace,  or  in  trespass  before  a 
court  of  record,  were  the  only  remedies,  and 
the  action  was  purely  and  solely  a  civil  action 
for  the  recovery  of  a  penalty  and  for  double 
damages.  Afterwards,  in  the  revision  of 
1835,  an  action  of  trespass  or  debt  for  the  re- 
covery of  the  penalty  by  the  party  injured 
was  given.  Still  the  action  was  purely  a 
civil  action,  and  the  right  of  action  was  given 
only  to  the  party  injured.  In  the  revision  of 
1845  a  remedy  by  an  action  of  trespass  or 
debt,  founded  on  the  statute,  or  by  indictment 
at  the  option  of  the  party  injured,  was  pro- 
vided, and.  In  case  tlie  proceeding  was  by  in- 
dictment, the  penalties  were  to  be  paid  Into 
the  county  treasury.  In  1S55  the  remedy  was 
by  civil  action  or  Indictment  at  the  option  of 
the  party  Injured.  In  the  revision  of  1865 
the  remedy  was  by  civil  action,  indictment 
or  information,  at  the  option  of  the  party  In- 
jured. And  this  has  been  the  language  of  the 
law  ever  since,  and  is  the  language  of  section 
4574  of  the  revision  of  1899.  Section  4573, 
therefore,  from  the  beginning,  expressly  pro- 
vided that  if  any  person  shall  voluntarily 
throw  down  or  open  any  doors,  bars,  gates,  or 
fences,  etc,  "he  shall  pay  to  the  party  injured 
the  sum  of  $5,  and  double  the  amount  of 
damages  he.shall  sustain  by  reason  of  such 
doors,"  etc.,  having  been  opened,  and  the  right 
to  recover  the  penalties  was  thus  conferred 
upon  the  party  injured,  and  upon  him  alone, 
and  may  be  enforced  by  civil  action,  or  by  in- 
dictment or  Information,  at  the  option  of  the 


party  injured.  Nowhere  In  the  law,  ftom  Its 
inception  up  to  this  time,  can  there  be  found 
any  expression  of  legislative  will  that  such  an 
act  shall  be  treated  or  regarded  as  a  criminal 
act  or  as  a  misdemeanor.  All  the  way 
through  the  history  of  legislation,  the  idea  bas 
been  preserved  that  the  proceeding  la  to  re- 
cover a  penalty  or  forfeiture  and  damages. 
The  only  ground  for  contention  that  the  act 
is  In  any  respect  or  sense  a  criminal  pro- 
ceeding is  that  the  penalties  may  be  re- 
covered by  Indictment  or  Information,  or  by 
civil  action,  at  the  option  of  the  party  injured, 
and  those  words,  added  to  the  original  stat- 
ute, do  not  change  the  character  of  the  offense 
nor  make  that  a  criminal,  which  was  thereto- 
fore simply  a  dvll,  wrong. 

There  is  a  vast  and  well-defined  difference 
between  a  penal  statute  and  a  criminal  stat- 
uta  In  Atcheson  v.  Everett,  1  Cowp.  38!!, 
Lord  Mansfield  said:  "There  Is  no  dis- 
tinction better  known  than  the  distinction  be- 
tween civil  and  criminal  law,  or  between  crim- 
inal prosecutions  and  civil  actions.  Mr. 
Justice  Blackstone,  and  all  modern  and  an- 
cient writers  uiwn  the  subject,  distinguish  be- 
tween them.  Penal  actions  were  never  yet 
put  under  the  head  of  criminal  law  or  crimes. 
The  construction  of  the  statute  must  t>e  ex- 
tended by  equity  to  make  this  a  criminal 
case.  It  is  as  much  a  civil  action  as  an  ac- 
tion for  money  bad  and  received.  Blackstone 
defines  penal  statutes  as  "such  acts  of  Par- 
liament whereby  a  forfeiture  is  inflicted  for 
transgressing  provisions  therein  enacted.  3 
Black.  Comra.  160."  In  16  Ena  of  PI.  &  Pr. 
p.  231,  a  penal  statute  is  thus  defined:  "A 
statute  properly  designated  as  penal  is  one 
which  inflicts  a  forfeiture  of  money  or  goods 
by  way  of  penalty  for  breach  of  its  provisions, 
and  not  by  way  of  fine  for  a  statutory  crime 
or  misdemeanor.  A  penal  action  Is  a  civil 
suit  brought  for  the  recovery  of  this  statutory 
forfeiture,  when  inflicted  as  punishment  for 
the  offense  against  the  public.  Penal  actions 
are  civil  actions,  on  the  one  hand,  closely  re- 
lated to  criminal  prosecutions,  and,  on  the 
other,  to  actions  for  private  injuries,  in  which 
the  party  aggrieved  may,  by  statute,  recover 
punitive  damages."  And  this  is  the  view 
taken  by  this  court  In  Parish  v.  Railroad, 
63  Mo.  284.  The  Encyclopedia  of  Pleading 
and  Practice  at  page  234,  vol.  16,  further 
says:  "The  comprehensive  meaning  given  to 
the  word  'penal'  in  common  usage,  and  the 
Indiscriminate  use  of  tlie  words  'penalty.' 
'fine,'  and  'forfeiture,'  make  it  difllcult  at 
times  to  determine  whether  a  statute  should 
be  enforced  by  a  criminal  prosecution  or  a 
penal  action.  With  reference  to  penal  ac- 
tions, the  word  'penalty'  means  the  forfeiture 
inflicted  by  a  penal  statute;  the  word  'fine.' 
a  sum  of  money  imposed  \>y  a  criminal  law. 
The  use  of  these  and  other  technical  words 
or  phrases  will  frequently  determine  the  form 
of  action  as  respectively  civil  or  criminal." 
The  same  author,  at  page  285,  says:  "Where 
the  sum  given  by  the  statute  la  called  dam- 
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•seB  by  It,  the  fact  will  not  prevent  Ita  being 
a  penalty  to  be  reooTered  by  a  poial  action, 
if  such  la  Its  real  nature."  Tbe  same  antbor 
further  says,  at  page  237,  that  in  penal  ac- 
tions a  nonsuit  may  be  suffered  by  tbe  plain- 
tiff as  In  otber  dvil  actions,  and  also  that 
the  defmdant  is  not  entitled  to  be  confronted 
in  open  court  by  the  witnesses  against  him, 
as  in  criminal  prosecutions,  but  the  evidence 
may  be  taken  by  deposition.  And  further 
says  that:  "In  some  Instances  a  genaal 
statute  or  the  penal  statute  Itself  designates 
a  form  of  civil  action,  which  shall  or  may  be 
puTsned."  The  same  author,  at  page  339, 
says:  "Where  the  remedy  Is  prescribed  by 
the  statute  which  denounces  the  offense,  no 
other  process  or  procedure  can  be  made  use 
of  to  enforce  obedience  to  the  statute  than 
that  which  the  statute  itself  prescribes.  The 
remedy  must  be  sought  in  the  precise  mode, 
and  subject  to  the  precise  limitations,  pro- 
Tided  by  the  act  which  creates  the  offense." 
And  this  is  in  harmony  with  the  general  rule 
of  law  that,  where  a  new  offense  is  created 
by  statute,  and  the  remedy  for  the  enforce- 
loent  thereof  Is  provided  by  the  statute 
creating  the  offense,  the  remedy  as  provided 
Is  exclusive.  King  v.  Marriott,  4  Mod.  Rep. 
144;  Sutherland  on  Statutory  Construction, 
{  208;  Sedgwick's  Statutory  and  Oonstltution- 
a1  Law  (2d  Ed.)  pp.  841, 84S ;  Endlich  on  Inter- 
pretation of  Statutes,  {  466;  Smith  on  Modem 
Ijtw  of  Mimlclpal  Corporations,  vol.  1,  (  647; 
Riddick  V.  Governor,  1  Mo.  147;  26  Am.  ft 
Eng.  Ena  of  Law  (2d  Ed.)  669,  671. 

In  speaking  of  the  remedies  available  for 
the  oifoTGement  of  penalties  and  forfeitures 
prescribed  by  a  statute,  Enc.  of  PI.  ft  Pr.  vol. 
16,  p.  242,  says-  "A  criminal  prosecution  by  in- 
dictment will  not  He  where  the  form  of  penal 
action  which  shall  be  pursued  is  designated 
by  tbe  statut&  If  the  statute,  in  addition 
to  giving  a  form  of  action,  uses  general 
n-ords  which  show  that  no  proper  proceeding 
is  intended  to  be  excluded,  an  indictment  as 
well  as  penal  action  will  lie."  In  People 
T.  Brown,  18  Wend.  (N.  X.)  661,  it  was  said: 
"U  was  admitted  that,  where  an  act  is  not 
sn  (rffenae  at  common  law,  but  is  made  so 
by  itatote,  an  Indictment  will  not  He,  where 
ihere  is  a  substantive  prohibitory  clause, 
bnt  that  it  is  otherwise  where  the  statute  is 
not  prohibitory,  and  only  inflicts  a  forfeiture 
for  the  doing  of  a  specified  act,  and  provides 
for  the  remedy."  In  State  v.  Hnffschmidt, 
47  Ho.  78,  the  defendant  was  indicted  and 
convicted  for  selling  liquor  on  Sunday.  He 
appealed  on  the  groimd  that  the  offense  was 
not  an  indictable  one.  The  judgment  was 
Kversed  by  this  cotirt;  the  court  saying: 
"Tbe  Attorney  General  contends,  and  so  the 
court  below  held,  that  a  statutory  offense, 
vbere  no  remedy  or  mode  of  punishment  is 
provided,  may  be  prosecuted  by  indictment, 
or  any  other  common-law  remedy  adapted  to 
tbe  case,  This  is  a  sound  view,  but  will  not 
avail  the  state  in  this  case,  from  the  fact 
that  another  remedy  is  provided."    And  It 


was  held  that  only  a  dvlI  action  was  author- 
ized by  statute,  and  that  a  criminal  prosecu- 
tion would  not  He  in  the  state  of  the  statutory 
law  at  that  time.  It  was  further  held:  If 
an  act,  which  is  not  Indictable  at  common 
law,  Is  prohibited  by  statute,  and  a  particu- 
lar method  of  proceeding  is  given  by  the 
statute,  that  method  must  be  pursued,  end 
an  indictment  will  not  lie  unless  expressly 
provided  for  by  the  act ;  although,  If  tbe  act 
is  merely  prohibited,  and  no  method  of  pro- 
ceeding Is  pointed  out,  an  indictment  will 
He.  In  the  revision  of  1866  the  offense  with 
which  defendant  is  charged  is  made  so  by  the 
same  act  which  provides  for  the  civil  remedy 
spoken  of ;  and.  Inasmuch  as  the  section  pro- 
viding for  an  indictment  has  been  repealed 
and  not  re-enacted,  the  civil  remedy  is  alone 
left" 

It  will  be  observed  that  the  original  act 
of  1817,  and  subsequent  enactments  imtil 
1846,  gave  only  a  dvil  right  of  action  to  tbe 
party  injured  by  the  trespass  denotmced  by 
the  law.  The  reason,  therefore,  is  manifest. 
The  trespass  was  upon  private  property,  and 
the  injury  resulting  therefrom  was  a  pri- 
vate and  not  a  public  Injury.  Hence  tbe  law 
provided  for  a  forfeiture  of  $5  and  the  pay- 
ment of  double  damages  to  the  party  injured, 
and  such  Is  the  language  of  the  law  up  to 
this  time.  In  1846  the  law  was  amended  so 
as  to  permit  the  penalties  denounced  by  tbe 
act  to  be  recovered  by  a  dvil  action  or  by 
indictment,  at  the  option  of  tbe  party  in- 
jured. In  the  revision  of  18C6  it  was  further 
amended  so  as  to  permit  such  penalties  to  be 
recovered  by  information.  But  the  addition 
of  the  remedy  by  indictment  or  information 
did  not  make  the  crffense  a  criminal  one,  nor 
did  It  change  the  original  cbarader  of  the 
offense.  The  offense  Is  not  one  which  is 
prohibited.  The  statute  only  inflicts  a  for- 
feiture for  the  doing  of  the  act  of  trespass. 
Penalties  and  forfeitures  have  ever  been 
recoverable  by  civil  actions  or  by  indictment 
or  information,  but  the  form  of  the  remedy 
does  not  change  the  character  of  the  offense, 
nor  does  it  make  that  criminal  which  before 
the  change  of  the  remedy  was  simply  a  dvil 
wrong.  In  every  -case  in  which  a  new  of- 
fense is  created  by  statute  and  a  penalty  pre- 
scribed, tbe  lawmakers  have  expressly  de- 
clared It  to  be  a  misdemeanor,  if  it  was  in- 
tended to  be  a  crime  or  public  offense,  and 
not  merely  an  invasion  of  a  private  right  of 
a  citizen.  This  is  illustrated  in  reference  to 
the  action  of  trespass.  The  amendment  of 
the  trespass  act  first  fonnd  in  the  revision  of 
1866,  now  sections  4576  to  4679,  revision  of 
1899,  relating  to  the  opening  of  any  shaft, 
mine,  or  quarry,  expressly  declared  that  the 
party  offending  should  be  adjudged  guilty  of 
a  misdemeanor.  The  original  act  of  1817 
contained  no  such  provision,  but  left  tbe  of- 
fense a  pure  Invasion  of  private  rights.  The 
general  rule  of  law  in  such  oases  is  thus 
stated  in  16  Enc.  of  PI.  ft  Pr.  p.  243 :  "Where 
the  statute  creates  a  new  public  ottenae,  an 
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action  at  common  law  will  not  asoally  lie 
at  the  suit  of  the  party  aggrieved,  but  the 
penal  action  is  ezcluslTe.  It  Is  otherwise, 
however,  It  the  purpose  of  the  enactment  Is 
to  confer  a  private  right  in  addition  to  In- 
flicting a  punishment."  In  Taylor  v.  Lake 
Shore,  etc,  RaUroad,  46  Mich.  74,  7  N.  W. 
728,  40  Am.  Rep.  457,  Cooley,  J.,  in  speak- 
ing of  the  test  to  be  applied  In  deter- 
mining whether  the  party  injured  may  have 
an  action  at  common  law,  said:  "The  na- 
ture of  the  duty,  and  the  benefits  to  be  ac- 
complished through  Its  performance,  must 
generally  determine  whether  it  is  a  duty  to 
the  public  in  part  or  exclusively,  or  whether 
individuals  may  dalm  that  it  is  a  duty  im- 
posed wholly  or  in  part  for  their  special 
benefit"  Chitty,  in  his  work  on  Criminal 
Law,  p.  163,  says:  "Where  a  statute  pro- 
hibits an  act  to  be  done  under  a  certain  pen- 
alty, though  no  mention  is  made  of  indict- 
ment, the  party  offending  may  be  indicted 
and  fined  to  the  amoimt  of  the  penalty ;  but, 
where  it  is  merely  provided  that  if  any  per- 
son do  a  cerain  act  he  shall  forfeit  a  sum 
to  be  recovered  by  action  of  debt,  etc.,  no 
indictment  can  be  supported.  And  where  a 
statute  creates  and  points  out  a  particular 
mode  of  punishment,  as  by  information,  or 
conviction  before  a  magistrate,  this  proceed- 
ing cannot  be  maintained;  but  the  specific 
mode  pointed  out  in  the  act  must  be  ob- 
served." Thus  It  appears  that  the  statute 
creates  only  a  civil  right  in  favor  of  the  party 
injured,  and  that  the  proceeding  for  the  re- 
covery of  the  penalty,  and  double  damages 
allowed  by  the  act,  must  be  initiated  by  the 
party  injured,  and  by  no  one  else,  not  even 
the  state.  And,  further,  that,  whether  the 
action  be  a  civil  action  or  an  indictment  or 
Information,  the  sum  recovered  is  a  penalty, 
forfeiture,  or  damage,  and  that  the  party 
injured  has  the  option,  under  the  statute,  to 
determine  the  character  of  the  action  that 
shall  be  instituted.  In  any  case  the  action 
Is  civil  and  not  criminal,  and  the  right  of  ac- 
tion and  the  proceedings  asserting  the  right 
arise  solely  from  the  act  in  question.  It  fol- 
lows that  the  provisions  of  sections  2748, 
2749,  and  2750  of  article  12,  c.  16,  of  the 
revision  of  1899,  conferring  Jurisdiction  upon 
Justices  of  the  peace  for  misdemeanors,  and 
prescribing  that  any  person  may  file  an  in- 
formation before  the  Justice,  have  no  applica- 
tion to  the  case  of  actions  arising  under 
section  4573,  Rev.  St  1899. 

It  clearly  and  conclusively  appears  from 
the  petition  that  Mathews  was  not  the  party 
injured  in  this  case.  The  Delmar  Jockey 
Olub  owned  the  premises,  and  the  gate,  or 
chain,  which  is  alleged  to  have  been  opened 
or  thrown  down  by  the  relators.  The  right 
of  action,  under  the  statute,  is  conferred 
only  upon  the  party  Injured.  Therefore  the 
Delmar  Jockey  Club,  being  the  party  in- 
jured, if  any  one,  is  alone  entitled  to  main- 
tain any  kind  of  an  action  for  the  recovery 
of  the   forfeiture,  penalties,   and   damages. 


So  far  as  appears,  Mathews  is  a  pure  stran- 
ger to  the  trespass.  The  statute  does  not 
confer  upon  him,  or  any  other  mere  inform- 
er, the  right  to  institute  such  an  action. 
This  being  true,  the  Justice  of  the  peace  ac- 
quired no  Jurisdiction  of  the  suit  in  ques- 
tion against  relators;  and  this  is  true,  not- 
withstanding the  Justice  would  have  Juris- 
diction If  the  Delmar  Jockey  Club  liad  filed 
the  information  or  instituted  the  action.  The 
right  to  maintain  the  action  being  vested 
by  the  statute  solely  in  the  party  Injured, 
the  Justice  of  the  peace  was  wholly  without 
Jurisdiction  to  issue  a  warrant  at  the  instance 
of  any  one  except  the  party  injured.  Being 
a  court  of  limited  Jurisdiction,  and  the  right 
of  action  in  such  cases  being  confined  to  the 
party  injured,  the  Jurisdiction  of  the  Justice 
must  affirmatively  appear.  Instead  of  so 
affirmatively  appearing,  it  affirmatively  ap- 
pears tliat  the  justice  had  no  JuHsdiction. 

For  the  foregoing  reasons,  the  conclusion 
logically,  legally,  and  necessarily  results,  un- 
der the  view  of  any  well-considered  case 
that  was  ever  decided  by  the  courts  of  Eng- 
land, America,  or  Missouri,  that  prohibition 
is  the  proper  remedy,  and  that  the  relators 
are  not  reverted  to  an  appeal  or  writ  of 
error  to  be  relieved  against  the  action  at- 
tempted to  l>e  instituted  against  them  be- 
fore the  respondent   Justice  of  the  peace. 

3.  Prohibition.  The  foregoing  considera- 
tions logically,  legally,  and  mathematically 
demonstrate  that  the  preliminary  rule  in 
proliibitlon  should  be  made  absolute.  But 
without  such  considerations  there  are  otber 
considerations  equally  cogent  why  the  rule 
should  be  made  absolute  in  this  case.  The 
Importance  and  magnitude  of  the  question  In- 
volved in  this  case  cannot  be  overestimated 
or  overstated,  and  the  results  following 
from  the  decision  of  the  questiims  here  pre- 
sented are  so  far-reaching  and  vital  to  the 
peace,  good  order,  and  welfare  and  interest 
of  the  state  and  all  the  lawablding  people 
therein,  as  to  demand  the  most  careful,  con- 
servative, and  thoughtful  eonsideratlon  and 
adjudication:  No  more  important  case  was 
ever  presented  to  this  court  for  determina- 
tion. The  contention  is  made  in  this  case 
that  the  proceeding  is  a  criminal  one  as 
for  a  misdemeanor,  and  that  a  Justice  of  the 
peace  has  Jurisdiction  In  that  class  of  cases. 
and  hence  that  the  writ  of  prohibition  will 
not  lie  to  prohibit  the  Justice  from  proceed- 
ing, but  that  such  considerations  end  the 
case. 

The  limits  of  a  single  opinion  fMbid  a 
full  discussion  of  the  broad  and  Important 
questions  arising  In  prohibition  cases.  The 
writ  of  prohibition  is  a  prerogative  writ  Issued 
out  of  a  superior  court  and  directed  to  a  Judge 
of  an  inferior  court,  or  to  a  party  to  a  suit 
In  an  Inferior  court  o^  to  any  person  whom 
it  may  concern,  commanding  that  no  further 
proceedings  be  had  In  a  particular  case. 
10  Enc.  of  the  Laws  of  England,  p.  489. 
The  writ  is  as  old  as  the  common  law  Itself. 
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Tbe  oldest  authentic  Instance  of  tbe  grant  ot 
such  a  writ  was  against  the  bishop  In  the 
tidrd  year  of  the  reign  of  Edward  III-  2 
Edle  Abr.  1668,  p.  281.  Originally  in  Eng- 
land the  writ  was  most  frequently  employed 
against  tbe  Ecclesiastical  C!ourts  to  restrain 
them  ftom  acting  without  jurisdiction  or  in 
excess  of  Jurisdiction,  and,  while  it  never 
tssned  for  the  correction  of  mere  errors  or 
irregularities,  it  was  frequently  employed  in 
England  where  tbe  inferior  court  proceeded 
contrary  to  the  course  of  the  common  law, 
or  to  violation  of  the  principles  of  law,  and 
even  the  inferior  courts  of  law  were  prohib- 
ited when  so  acting.  The  remedy  by  pro- 
hibition was  always  regarded  In  England, 
and  still  is  so  regarded  In  this  country,  as 
preTentIre  rather  than  corrective.  It  is  the 
tonnterpart  of  mandamus.  It  prevents  ac- 
tion, while  mandamus  commands  action.  It 
is  a  common-law  writ  and  operates  upon 
courts,  or  others  exercising  Judicial  func- 
tions, and  it  is  as  to  courts  what  an  in- 
junction Is  to  individuals.  In  later  days  in 
England,  under  the  Judicature  act  of  1873, 
It  Is  not  uncommon  for  the  writ  of  prohibi- 
tion to  he  accompanied  with  a  writ  of  in- 
jTmctlon.  The  general  rule,  both  in  England 
and  America,  Is  that  a  writ  of  prohibition 
will  not  lie  where  the  inferior  court  has  Juris- 
diction of  the  class  of  cases  to  which  the 
particular  case  belongs.  But  this  by  no 
means  exhansts  the  fimctlons  of  the  writ, 
or  defines  the  limitations  under  which  It  may 
properly  be  Invoked.  The  books  are  full  of 
cases  where  the  writ  has  been  granted  in 
eases  whoe  the  infwior  court  has  Juris- 
diction of  the  class  of  cases  to  which  ttie 
particular  case  belongs,  but  In  which  the  in- 
ferior court  has  acted  in  excess  of  Its  Juris- 
diction, and  cases  are  likewise  not  wanting 
In  which  the  writ  has  been  granted  where  the 
Inferiw  court,  in  exercising  its  Jurisdiction, 
had  proceeded  outside  of  the  course  of  the 
principles  of  law.  Cases  may  also  be  found, 
both  In  England  and  In  Missouri,  where  the 
Inferior  court  has  been  prohibited  from  act- 
ing to  cases  which  belong  to  the  class  ot 
cases  over  which  the  Inferior  court  origi- 
nally had  Jurisdiction,  but  where  the  par- 
ticular case  sought  to  be  prohibited  was 
clearly  a  sham  proceeding,  not  instituted 
or  proaecnted  for  public  good,  but  for  ul- 
terior and  unlawful  purjMses  to  hinder  or 
obstmct  the  proper  administration  of  law. 
Tbe  latter  class  of  cases  constitute  what 
may  be  termed  exceptions  to  the  general 
role,  and  the  writ  has  only  been  granted  In 
extreme  instances  where  such  conditions 
clearly  appear. 

Lloyd  on  Prohibition,  page  46,  says: 
Trohlbition  will  He  in  a  case  where  the 
Judge  of  an  Inferior  court  transgresses  the 
mles  which  ought  to  govern  the  proceedings 
of  all  courts,  or  ia  guilty  of  an  irregularity 
vUch  amounts  to  an  excess  of  Jurisdiction, 
though  the  case  may  otherwise  be  within 
his  Jurisdiction."    The  authw  discusses  the 


subject  very  interestingly,  and  dtes  many 
cases  In  support  of  the  doctrine,  but  time 
and  space  forbid  further  reference  to  that 
discussion  at  this  time.  Short  on  Prohi- 
bition, pp.  462,  463,  491,  and  492,  lays  down 
tbe  English  rule  that,  while  ordinarily  prohi- 
bition will  not  lie  where  the  Jurisdiction  of 
the  toferlor  court  depends  upon  contested 
facts  (even  though  the  superior  court  be- 
lieves the  lower  court  incorrectly  decided, 
and,  if  it  had  correctly  decided,  would  oust 
the  Jurisdiction  of  tbe  inferior  court),  still 
It  will  lie  even  In  such  cases  where  "the  high 
court  Is  of  opinion  that  the  Judge  below  has 
perversely  so  decided,  and  has  not  honestly 
and  fairly  exercised  his  Jurisdiction  upon 
the  evidence  before  him,"  or  If  "he  proceeds 
on  a  wrong  principle  of  law  In  arriving  at 
his  determination  of  the  facts,"  conferring 
Jurisdiction.  The  author  cites  various  in- 
stances of  such  cases  to  England.  23  Am.  ft 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  199,  says: 
"The  writ  is  not  confined  to  cases  wberu 
the  lower  court  Is  absolutely  devoid  of  Juris- 
diction, but  extends  to  cases  where  such 
court,  although  rightfully  entertatoing  Juris- 
diction of  the  subject-mutter,  lias  exceeded 
Its  legitimate  powers."  At  page  210  the  same 
author  lays  down  the  rule  tliat  generally 
prohibition  will  not  He  to  oust  the  lowei 
court  of  Jurisdiction  to  a  particular  case,  U 
It  belongs  to  a  class  of  cases  of  which  it  baj 
Jurisdiction,  unless  an  appeal  Is  a  wholly 
Inadeqiute  remedy  or  not  sufficiently  speed;. 
The  same  author,  at  page  223,  lays  down 
the  rule  that  It  will  lie  In  cases  of  gros» 
abuse  of  discretion  In  the  lower  court  In 
granting  equitable  remedies.  And,  at  page 
225,  he  says  the  writ  will  lie  to  prevent  the 
Illegal  granting  of  an  injunction,  and,  at 
page  227,  that  it  will  lie  to  prevent  the  il- 
legal appointment  of  a  receiver. 

A  few  of  the  instances  in  Missouri,  la 
which  prohibition  has  been  awarded  in  cases 
falling  wlthto  the  exception  to  the  general 
rule,  will  be  sufficient  to  point  the  rule.  In 
State  ex  rel.  Ellis  v.  Eikin,  130  Mo.  90,  30  S. 
W.  333,  31  8.  W.  1037,  a  writ  of  prohibition 
was  awarded  against  the  county  court  Judge 
of  Montgomery  county  to  stop  proceedings  to 
execution  of  an  order  of  the  county  court  for 
the  removal  of  the  county  seat,  on  the  ground 
that,  although  an  appeal  would  He,  that  reme- 
dy was  wholly  Inadequate  and  not  sufficiently 
speedy  for  the  protection  of  the  public  inter- 
ests Involved.  In  State  ex  rei.  v.  Spencer, 
166  Mo.  271,  66  S.  W.  981,  a  writ  of  prohibi- 
tion was  awarded  in  a  contested  election  case 
to  restrain  tbe  trial  court  from  ordering  a 
comparison  of  the  ballots  with  the  pollbooks, 
and  thereby  disclostog  how  the  voters  at  an 
election  cast  their  ballots,  on  the  ground  that, 
notwithstanding  the  ruling  of  the  trial  court 
might  be  corrected  on  appeal,  the  remedy  by 
appeal  was  wholly  Inadequate.  In  State  ex 
rel.  V.  Withrow,  183  Mo.  500,  34  S.  W.  248, 
86  8.  W.  43,  the  writ  was  awarded  to  prevent 
the  enforcement  of  a  rule  adopted  by  the 
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circuit  court  \rbicb  It  had  no  power  to  adopt, 
notwithstanding  the  ruling  of  the  lower  court 
might  have  been  corrected  on  appeal.  In 
State  ex  rel.  McCaffery  v.  Aloe,  152  Mo.  466, 
54  S.  W.  494,  47  L.  R.  A.  803,  It  was  said: 
"Prohibition  Is  the  proper  remedy  to  prevent 
a  court  from  assuming  a  Jurisdiction  it  has 
not,  or  exceeding  a  jurisdiction  It  has.  ♦  •  • 
Prohibition  is  an  extraordinary  remedy,  and 
will  not  lie  where  the  party  claiming  it  has 
a  remedy  by  ordinary  means;  but  the  ordin- 
ary means  that  will  defeat  the  application  for 
this  extraordinary  writ  must  be  sufficient  to 
afford  the  relief  the  case  demands."  In  that 
case  the  writ  was  awarded  to  prevent  the 
circuit  court  from  entertaining  jurisdiction 
In  an  injunction  salt,  the  object  of  which  was 
to  prev^it  newly  elected  appointees  from 
qualifying  and  taking  possession  of  an  office. 
In  State  ex  rel.  v.  Wood,  165  Mo.  425,  56  S. 
W.  474,  48  L.  R.  A.  596,  the  writ  was  awarded 
to  prevent  the  circuit  court  of  the  city  of  St 
Louis  from  entertaining*  Jurisdiction  in  an 
injunction  salt  to  restrain  the  state  beer  in- 
spector from  carrying  into  effect  the  law  of 
this  state  with  reference  to  the  inspection  of 
beer.  In  State  ex  inf.  v.  Talty,  166  Mo.  529, 
66  S.  W.  361,  the  writ  was  awarded  against 
the  circuit  court,  prohibiting  it  from  enter- 
taining jurisdiction  in  a  anit  by  mandamus 
to  coAipel  the  circuit  attorney  to  Institute  a 
proceeding  in  the  nature  of  a  writ  of  quo 
warranto  against  a  member  of  the  house  of 
delegates  of  the  city  of  St  Louis.  In  State 
ex  rel.  v.  Fort  178  Mo..  518,  77  S.  W.  741, 
the  writ  was  awarded  against  the  circuit 
court  enforcing  an  order  granting  a  change 
of  venue  in  a  disbarment  proceeding.  In  the 
following  cases  the  writ  was  awarded  re- 
straining the  circuit  court  from  enforcing  an 
Illegal  order  appointing  a  receiver:  Railroad 
Y.  Wear,  136  Mo.  230,  86  S.  W.  357,  658,  33 
L.  R.  A.  341;  State  ex  rel.  v.  Ross,  122  Mo. 
435,  26  S.  W.  947,  23  L.  R.  A.  534;  State  ex 
rel.  y.  Hirzel,  137  Mo.  435,  37  S.  W.  921.  38 
8.  W.  961 ;  State  ex  rel.  v.  Wlthrow,  133  Mo. 
600,  34  S.  W.  245,  36  S.  W.  43;  State  ex  rel. 
V.  Dearlng,  184  Mo.  647,  84  S.  W.  21.  In 
Thomas  v.  Mead,  36  Mo.  232,  the  writ  was 
awarded  to  restrain  a  circuit  judge  from 
enforcing  an  injunction  to  prevent  the  relator 
from  taking  possession  of  the  office  of  clerk 
of  the  Supreme  Court 

Even  more  striking  instances  of  exceptions 
to  the  general  rule  are  to  be  found  In  the 
decisions  in  this  state.  Fellows  v.  Goodman, 
49  Mo.  62,  was  an  action  for  false  imprison- 
ment The  plaintiff,  with  others,  was  en- 
gaged in  taking  down  and  removing  a  house. 
The  defendant  had  him  arrested  under  a 
warrant  in  a  criminal  proceeding  before  a 
justice  of  the  peace.  Thereafter  the  defend- 
ant obtained  an  injunction  to  restrain  the 
plaintiff  from  removing  the  house.  After 
the  plaintiff  had  been  detained  In  custody  be- 
fore the  magistrate  for  some  four  hours,  he 
was  permitted  to  leave  upon  promise  to  re- 
turn at  a  future  day  to  which  the  hearing  of 


the  cause  was  adjourned.  When  be  so  re- 
turned at  the  appointed  time,  he  was  told  by 
a  constable  that  the  justice  was  holding  court 
some  four  miles  away.  The  plaintiff  refused 
to  walk  that  distance,  and  the  defendant's 
attorney  told  him  that  the  defendant  did  not 
wish  to  further  prosecute  him,  as  they  bad 
bis  hands  tied,  having  sued  out  an  Injunction 
against  the  removal  of  the  house.  The  plain- 
tiff then  went  away,  and  the  justice  entered 
on  his  docket  that  he  failed  to  appear.  The 
plaintiff  then  sued  for  false  Imprisonment 
In  speaking  of  the  criminal  case  this  court 
said :  "It  Is  evident  that  the  whole  proceed- 
ing before  the  Justice  was  a  sham,  that  it 
was  instituted  to  stop  the  removal  of  the 
building  until  the  defendant  should  be  able 
to  prevent  it  by  legal  process.  It  was  not 
not  a  voluntary  appearance,  for,  when  the 
defendant  and  his  companion  refused  to  go 
before  the  magistrate,  they  were  surrounded 
by  a  large  and  noisy  posse,  as  the  crowd  was 
called,  and  taken  there  against  their  will. 
The  law  will  not  permit  criminal  process  to  be 
abused  In  this  way.  The  Justice  who  Issued 
It  placed  himself  In  a  delicate  position,  and 
the  person  who  sued  It  out  Is  liable  in  dam- 
ages to  those  whose  liberty  he  restrained. 
*  *  *  To  this  I  would  only  add  that  au 
arrest  under  a  sham  proceeding,  an  abuse  of 
the  process  of  the  court  a  fictitious  chargre 
made  under  the  forms  of  law,  mala  fide,  is 
a  public  as  well  as  a  private  wrong."  In 
State  ex  rel.  Merlam  v.  Ross,  122  Mo.  435, 
25  S.  W.  947,  23  li.  R.  A.  534,  a  writ  of  pro- 
hibition was  awarded  against  the  common 
pleas  court  of  Cape  Girardeau,  prohibiting 
it  from  enforcing  an  order  appointing  a  re- 
ceiver for  the  St  Louis,  Cape  Girardeau  tt 
Ft  Scott  Railway  Company.  It  appeared 
that  some  of  the  creditors  of  the  railroad 
company  had  obtained  from  the  Judge  of  tbe 
circuit  court  of  Stoddard  county  an  order 
appointing  a  receiver  for  the  road,  and  that, 
before  the  receiver  qualified  and  took  posses- 
sion, the  company  Itself  applied  to  the  court 
of  common  pleas  of  Cape  Olrardean  county — 
a  court  possessed  of  poww  to  appoint  a  re- 
ceiver to  take  charge  of  and  operate  the 
railroad  for  the  benefit  of  all  the  creditors 
of  the  company.  This  court  speaking  through 
Brace,  J.,  held  that  whilst  the  court  of  com- 
mon pleas  had  jurisdiction  to  appoint  a  re- 
ceiver In  a  proper  case,  it  had  no  jurisdiction 
to  appoint  a  receiver  at  the  Instance  of  the 
company  itself.  In  the  course  of  the  opinion 
it  was  aptly  said:  "It  is  folly  to  attempt 
to  disguise  the  fact  that  this  proceeding  was 
taken  before  Judge  Ross  (Judge  of  the  court 
of  common  pleas)  for  the  express  purpose  of 
defeating  the  legitimate  exercise  of  the  juris- 
diction of  the  circuit  court  of  Stoddard  coun- 
ty in  relator's  suit  in  that  court  That  of 
some  such  purpose  he  was  advised  In  the  be- 
ginning appears  upon  the  very  face  of  the 
petition,  and  that  after  full  knowledge  that 
such  was  the  object  and  effect  thereof,  he  has 
asserted,  and  does  still  assert  and  maintain. 
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lUs  right  and  the  Jurisdictloii  of  his  court  over 
the  sabject-niatter  of  that  snlt,  so  as  to  Im- 
pede and  hinder  the  relator  in  the  prosecution 
of  his  suit,  and  the  exercise  of  the  Jurisdiction 
of  that  court  therein  in  his  behalf,  in  a  due 
and  orderly  manner,  is  beyond  question. 
•  ••  By  the  Constitution  this  court  is 
vested  with  'a  general  superintending  control 
over  all  inferior  courts'  with  'power  to  issue 
vrrits  of  habeas  corpus,  mandamus,  quo  war- 
ranto, co'tiorarl  and  other  original  remedial 
vFrits,  and  to  hear  and  determine  the  same.' 
Const  art  6,  {  3.  The  writ  of  prohibition 
is  a  familiar  mode  of  the  exercise  of  this 
iower,  and  is  an  appropriate  one  to  restrain 
the  exercise  of  jurisdiction  by  a  subordinate 
i-ourt  orer  a  subject-matter  when  it  has  none, 
and  is  loudly  called  for  when  such  jurisdic- 
tion is  asserted  against  a  court  that  has  juris- 
diction and  is  asserting  it,  and  when  the 
oflicers  of  each,  acting  under  its  orders,  are 
liable  at  any  moment  to  come  into  physical 
conflict  ova  the  possession  of  the  subject- 
matter  In  controversy." 

The  foregoing,  and  particularly  the  last 
dted  case,  fully  demonstrate  the  existence  of 
exceptions  to  the  general  rule  of  law  In  ref- 
erence to  prohibition.  The  facts  disclosed  by 
the  petition  clearly  demonstrate  that,  even  if 
the  proceeding  before  the  respondent  justice, 
instituted  by  the  respondent  Mathews,  be  re- 
garded as  a  criminal  proceeding,  as  for  a  mis- 
demeanor, nevertheless,  that  proceeding  is  a 
bald  and  transparent  shorn,  and  the  petition 
expressly  charges  that  It  was  Instituted  for 
tbe  sole  purpose  of  thwarting,  hindering,  and 
impeding  the  relators  in  their  efforts  to  en- 
force the  laws  of  this  state,  and  that  the  writ ' 
here  sought  is  the  only  ^ective  and  speedy 
method  provided  by  law  to  preserve  the  peace 
of  one  of  the  large  communities  of  the  state, 
and  to  protect  the  lawabldlng  citizens  when 
the  law  offlceis  and  the  lower  courts  of  that 
community  were  either  unable  or  unwilling  to 
do  their  duty  and  enforce  tbe  law ;  and,  fur- 
ther, that  the  danger  of  a  conflict  between 
subordinate  police  oflJcers  and  constabulary 
of  the  state  coming  Into  conflict  was  not  only 
Imminent  and  impending,  but  actually  threat- 
ened. The  case  at  bar  therefore  falls  clearly 
within  the  wise  and  correct  view  of  the  law 
expressed  by  Judge  Brace  In  State  ex  rel.  v. 
Boss,  supra,  and  Imperatively  demands,  at 
tbe  hands  of  this  court,  the  issuance  of  a  writ 
of  prohibition  to  prevent  the  respondents 
from  prosecuting  the  pretended  case  against 
the  relators.  This  case  falls  within  the  rec- 
ognized and  necessary  exception  to  tbe  gen- 
eral rule  In  reference  to  prohibition.  Ordi- 
narily tbe  natures  of  a  litigant  are  of  no  Im- 
portance In  a  lawsuit,  though  there  are  ex- 
ceptions to  this  rule ;  but  in  a  ease  like  this, 
where  the  good  name  of  tbe  whole  state,  tbe 
welfare  of  the  people  of  a  large  community, 
and  the  orderly  and  proper  administration  of 
tbe  laws.  Is  sought  to  be  Interfered  with  by 
the  Issuance  of  a  sham  warrant  agntnst  the 
peace  officers  of  the  state  while  in  the  dis- 


charge of  their  duties,  tbe  case  is  one  of  first 
imirartance,  and  would  constitute,  in  itself,  an 
exertion  to  the  general  rules  of  law  in  ref- 
erence to  prohibition,  even  If  such  exception 
had  not  heretofore  been  recognized  and  en- 
forced by  this  court.  When  the  constituted 
authorities  of  a  commtmity  are  unable  to  per- 
form their  duties,  or  are  recreant  in  their  du- 
ties, and  when  the  laws  of  this  state  are  open- 
ly defied  and  violated,  a  condition  is  present- 
ed which  Imperatively  demands  extraordinary 
remedies  adequate  to  meet  the  exigencies. 

For  these  reasons  the  preliminary  rule  In 
prohibition  should  be  made  absolute  in  this 
case. 

4.  Tbe  third  and  fourth  grounds  of  the 
demurrer  deny  the  right  of  the  Governor  to 
call  on  the  police  force  of  the  city  of  St,  Louis 
to  preserve  the  peace  and  order  and  to  sup- 
press outlawry  in  the  county  of  St  Louis, 
and  assert  tliat,  even  if  the  Governor  had 
such  authority,  his  assertions  in  his  "proc- 
lamation" to  the  president  of  the  police  com- 
missioners, if  true,  do  not  constitute  or  bImw 
a  state  of  either  lawlessness  or  outlawry  in 
St  Louis  county. 

Tbe  petition,  outside  of  the  cominnnicatlon 
of  the  Governor,  shows  In  its  every  allegation 
that  there  were  persons  in  the  county  of  St 
Louis  engaged  in  committing  open  acts,  which 
tbe  laws  of  this  state  denounce  aa  felonies, 
and  this,  too,  in  defiance  of  tbe  local  author- 
ities. Tbe  petition  therefore  imquestionably 
states  tbe  existence  of  felonies  in  the  county 
of  St  Louis  at  that  time.  This  leaves  for 
consideration  tbe  power  of  the  Governor  to 
order  tlie  police  force  of  St  Louis  into  the 
county  of  St  Louis  to  suppress  tbe  same. 

The  metropolitan  police  force  of  tbe  city  of 
St  Louis  was  created  by  the  act  of  1861 
(Acts  18G0-61,  p.  446).  Section  4  (page  448), 
of  that  act  conferred  upon  tbe  Governor  of  the 
state  the  power  to  appoint  four  commission- 
ers, who  were  authorized  to  appoint,  enroll, 
and  employ  a  permanent  police  force.  Sec- 
tion 5  of  the  act  made  it  the  duty  of  the 
board  of  police  to  preserve  the  peace  of  tbe 
public,  prevent  crime,  and  arrest  offenders, 
protect  the  rights  of  persons  and  property, 
guard  the  public  health,  preserve  order  at 
every  public  election,  enforce  all  the  laws 
and  ordinances  of  tbe  city  of  St  Louis,  and 
"in  case  they  shall  have  reason  to  believe  that 
any  person  within  tbe  said  city  intends  to 
commit  a  breach  of  the  i)eace,  or  violation 
of  law  or  order  beyond  the  city  limits,  any 
person  charged  with  tbe  commission  of  crime 
In  the  city  of  St  Louis,  and  against  whom 
criminal  process  shall  have  issued,  may  be 
arrested  upon  the  same  in  any  part  of  this 
state  by  tbe  police  force  created  or  authorized 
by  this  act" ;  provided  that,  before  the  person 
arrested  shall  be  removed  from  the  county 
in  which  the  arrest  was  made,  be  should  be 
taken  before  some  Judge  or  Justice  of  the 
peace  of  that  county  and  should  not  be  remov- 
ed from  the  county  unless  the  removal  was 
approved  by  such  judge  or  justice  of  tbe 
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peace.  The  thirteenth  section  of  the  act 
made  It  the  dnty  of  the  sheriff  of  the  county 
of  St  Louis,  whenever  called  on  for  that  pur- 
pose by  the  board,  to  act  under  their  control 
for  the  preservation  of  the  public  peace  and 
quiet,  and,  If  ordered  by  them  to  do  so,  to 
summon  the  posse  comltatus  and  hold  or  em- 
ploy such  posse  subject  to  their  direction.  It 
also  gave  the  board  power,  whenever  It  deem- 
ed fit,  to  call  out  such  of  the  military  force 
organized  and  existing  In  the  city  as  they 
might  see  fit,  In  preventing  threatening  dis- 
order or  opposition  to  the  laws,  or  in  sup- 
pressing insurrection,  riot,  or  disorder  at  all 
times.  And,  further,  whenever  the  exigency 
or  circumstances,  in  their  judgment,  warrant- 
ed it,  It  gave  the  board  power  to  assume  con- 
trol and  command  of  all  conservators  of  the 
peace  of  the  city  of  St  Louis,  whether  sher- 
iff, constable,  policemen,  or  others,  and  re- 
quired the  peace  officers  to  obey  the  lawful 
commands  of  the  board,  subject  to  a  penalty 
nominated  in  the  statute.  By  section  11  of 
the  act  of  March  18,  1867  (Acts  1867,  p.  179), 
amendatory  of  said  original  act  of  1861,  it 
was  expressly  provided  as  follows:  "The 
members  of  the  police  force  of  the  city  of 
St  Louis,  organ  ized  and  appointed  by  the 
police  commissioners  of  said  city,  are  hereby 
declared  to  be  the  officers  of  the  city  of  St. 
Louis,  under  the  charter  and  ordinances 
thereof,  and  also  to  be  officers  of  the  state 
of  Missouri,  and  shall  be  ao  deemed  and  taken 
in  all  courts  having  Jurisdiction  of  offenses 
against  the  laws  of  this  state  or  the  ordinanc- 
es of  said  city."  Section  3  (page  178)  of  the 
act  of  1867  further  provided  that:  "The  board 
whenever  and  for  so  long  a  time  as  may  t>e 
necessary.  Is  further  authorized  to  appoint, 
mount  and  equip  not  more  than  twenty  po- 
licemen for  duty  in  the  outskirts  and  open 
portions  of  the  city  and  elsewhere  in  the 
city  and  county  of  St.  Louis."  Section  12 
(page  179)  of  that  act  further  gave  the  board 
power  to  regulate  and  license  all  private 
watchmen  and  private  policemen  in  the  city 
of  St  Louis,  and  prohibited  any  person  serv- 
ing as  private  watchman  or  private  policeman 
In  the  city  of  St  Louis  without  first  having 
obtained  a  license  so  to  do  from  the  board, 
on  pain  of  punishment  for  a  misdemeanor; 
and  the  act  of  February  17,  1875  (Acts  1876, 
p.  837),  enlarged  the  provisions  last  afore- 
said 80  as  to  Include  private  watchmen,  pri- 
vate detectives,  and  private  policemen  in  the 
county  of  St  Louis,  as  well  as  In  the  city 
of  St  Louts.  Sections  20  to  26  of  article  9 
of  the  Constitution  of  1876  provided  for  the 
separation  of  the  city  and  county  of  St 
liOuis,  and  for  the  election  of  a  board  of  13 
freeholders  to  propose  a  scheme  therefor, 
and  for  a  charter  for  the  city  of  St.  Louis, 
and  further  provided  that,  If  the  people  voted 
in  favor  of  the  adoption  of  such  scheme  of 
separation  and  charter,  "then  such  scheme 
shall  become  the  organic  law  of  the  county 
and  city,  and  such  charter,  the  organic  law 
of  the  city,  and,  at  the  end  of  60  days  there- 


after, shall  take  the  place  of  and  supersede 
the  charter  of  St  Louis  and  all  amendments 
thereof,  and  all  special  laws  relating  to  St. 
Louis  county  inconsistent  with  such  scheme." 
Section  23  provided  that  such  charter  and 
amendments  shall  always  be  in  harmony 
with,  and  subject  to,  the  Constitution  and 
laws  of  Missouri.  And  section  25  provided 
that:  "Notwithstanding  the  provisions  of 
this  article,  the  General  Assembly  shall  have 
the  same  power  over  the  city  and  county 
of  St  Ixiuls  that  It  has  over  other  cities  and 
counties  of  the  state."  The  scheme  and  char- 
ter thus  authorized  were  adopted.  Section 
14  of  the  scheme  provided  as  follows:  "The 
metropolitan  police  force  of  the  city  of  St. 
Louis,  as  now  established  by  law,  shall  be 
maintained  at  the  cost  of  the  city  of  St. 
Louis;  provided,  however,  that  the  metro- 
politan police  of  the  dty  of  St  Louis  shall 
have  the  same  power  and  jurisdiction  in  the 
county  of  St.  Louis,  as  constituted  by  this 
scheme,  as  now  provided  by  law;  provided, 
that  upon  a  petition  of  the  connty  court 
of  St  Louis  connty,  the  board  of  police  com- 
missioners shall  appoint  and  equip  not  more 
than  twenty  policemen,  as  provided  In  the 
act  approved  March  13th,  1867,  for  duty  In 
said  county.  The  cost  of  equipping  and 
maintaining  said  policemen  shall  be  paid  by 
the  county  as  herein  established."  By  the 
act  of  February  6,  1864  (Acts  1863-64,  p.  475), 
it  was  provided,  in  section  3  (page  476)  there- 
of, that  the  connty  of  St.  Tx>ul8  shall  be 
charged  with  one-fourth  of  the  whole  ex- 
pense of  the  police  force  of  the  city  of  St 
Louis  for  the  year  1864  and  for  each  year 
thereafter,  and  the  county  court  were  re- 
quired, from  time  to  time,  to  appropriate 
money  out  of  the  county  treasury  to  meet 
that  proportion  of  said  expense.  The  valid- 
ity and  constitutionality  of  that  act  was  chal- 
lenged In  the  case  of  State  ex  rel.  St  Lionis 
Police  Commissioners  v.  St  Louis  County 
Court,  84  Mo.  646,  and  this  court  speaking 
through  Bates,  J.,  held  the  act  constitutional 
and  the  county  liable  therefor. 

Thus  the  matter  stood  until  March  16,  1899, 
when  the  General  Assembly  of  the  state  pass- 
ed an  act  of  that  date  (Acts  1899,  p.  61).  The 
first  section  of  that  act  repealed  in  express 
terms  the  act  of  March  27, 1861,  and  all  acts 
supplementary  and  amendatory  tiiereof .  The 
act  then  practically  re-enacted  the  old  and 
original  metropolitan  police  act,  making 
changes  therein,  substantially  only,  as  to  the 
number  of  police  and  the  compensation  there- 
for. Section  26  (page  60),  of  that  act  is  sub- 
stantially In  the  language  of  section  11  (page 
179)  of  the  act  of  1867,  and  declared  the  police 
force  to  be  dty  officers  and  also  state  officers, 
and  that  they  should  be  so  taken  and  deemed 
in  all  courts  having  jarisdlctlon  of  offenaes 
against  the  laws  of  this  state,  or  the  ordi- 
nances of  the  city.  Section  26  preserved  the 
old  law  so  far  as  licensing  private  watchmen, 
etc.,  when  the  city  was  concerned.  The  valid- 
ity of  the  act  of  1899  cama  before  thUi  court, 
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Id  banc.  In  the  case  of  State  ex  rel.  t.  Mason, 
153  Mo.  23,  54  S.  W.  624.  Gajitt,  J.,  in  dellr- 
«rlng  the  opinion  of  the  court,  said:  "An 
analyala  of  the  act  of  1889  will  demonstrate 
that  In  the  largest  part  it  is  identical  in  its 
terma  with  the  law  of  1861."  And  then,  after 
citing,  analyzing,  and  comparing  the  proTl- 
sioas  of  the  two  acta,  he  said:  "The  funda- 
mental principles  underlying  the  acts  of  1861 
and  1899,  creating  boords  of  police  commis- 
sioners for  the  city  of  St  Louis,  are  the  same, 
and  the  constltntlcMiallty  of  such  legislation 
has  stood  the  test  of  the  most  critical  judi- 
cial examination  and  review."  He  then  point- 
ed out  tliat:  "The  protection  of  life,  lil>erty, 
and  property,  and  the  preservation  of  the  pub- 
lic peace  and  order  in  every  part,  division, 
and  subdivision  of  the  state,  is  a  governmen- 
tal duty  which  devolves  upon  the  state,  and 
not  upon  its  mnnidpalitles,  any  further  than 
the  state  in  its  sovereignty  may  see  fit  to  im- 
pose upon  or  delegate  it  to  the  municipality. 
IM  right  to  establish  the  peace  and  order  of 
sodety  is  an  Inherent  attribute  of  govem- 
moit,  whatever  Its  form,  and  is  coextensive 
with  tlie  geographical  limits  thereof,  and 
touching  every  part  of  its  territory."  He 
then  exhaustively  discussed  the  constitution- 
ality of  several  laws  creating  such  metropol- 
itan police,  and  showed  that  the  metropolitan 
police  system  prevailed  in  Michigan,  Massa- 
chusetts, Maryland,  Lioulslana,  Kansas,  and 
OhIOb  Starting  with  the  truism  that  the  pur- 
poee  of  a  metropolitan  police  system  Is  for 
the  protection  of  life,  liberty,  and  property, 
and  the  preservation  of  the  public  peace  and 
order  In  every  part,  division,  and  subdivision 
of  the  state,  and  that  it  is  a  governmental. 
Inherent  duty  of  the  state  to  establish  peace 
and  wder  In  every  part  thereof,  coextensive 
with  Its  geographical  limits,  it  follows  that 
the  state  has  a  permanent  Interest  in  the  pres- 
ervation of  peace  and  good  order  in  every 
part  thereof,  and  that  it  is  charged  with  the 
doty  of  preserving  the  same.  Independent  of 
and  superior  to  the  wishes  even  of  the  people 
of  a  particular  locality  of  the  state;  and  it 
also  logically  follows  that,  where  the  people 
<^  a  locality  are  unable  to  protect  themselves, 
by  reason  of  the  inefficiency  or  recreancy  of 
their  local  officers,  or  where  such  local  officers 
cannot  nr  will  not  properly  discharge  their 
duties,  the  duty  aforesaid  rests  upon  the 
state,  and  the  exigencies  of  the  situation  de- 
mand immediate  and  eflFectlve  action  <m  the 
part  of  the  state.  Local  Influences  and  sur- 
nNmdlngB  make  It  Impossible,  or  extremely 
difflcnlt,  for  tite  local  authorities  to  deal  with 
extraordinary  conditions  affecting  the  peace, 
good  govenunent,  and  order  In  a  locality,  and 
sndi  CMidltions  imperatively  demand  action 
on  the  part  of  the  state.  The  question  then 
arises,  whose  duty  is  it  to  take  action?  Ac- 
tion can  only  be  bad  through  the  courts  by 
the  tawtltiition  of  proceedings  in  the  local 
«onrt8.  and.  If  the  conditions  In  the  locality 
are  such  as  above  described,  efficient  remedies 
for  existing  evils  manifestly  could  not  be  ob- 


talned  through  the  courts,  and  especially  is 
this  true  with  reference  to  the  enforcement 
of  the  criminal  laws  and  the  police  laws  of 
the  state.  Under  the  division  of  powers  In 
our  form  of  government  between  the  execu- 
tive, legislative,  and  Judicial  departments.  It 
necessarily  follows  that.  In  times  of  such 
exigencies  which  demand  immediate  action, 
the  power  necessarily  rests  with  the  execu- 
tive of  the  state  to  enforce  the  police  power 
of  the  state  and  to  restore  order  in  the  lo- 
cality. If  this  is  not  so,  then  there  is  no  suffi- 
cient and  adequate  and  speedy  remedy  afford- 
ed by  our  system  of  government,  and,  if  tbla 
be  true,  then  It  were  well  that  the  people  of 
this  state  were  advised  of  such  infirmity  In 
in  our  institutions,  to  the  end  that  they  may 
take  speedy  and  effectual  means  to  provide 
adequate  remedies  by  the  organic  laws  of  the 
state.  But  It  is  not  conceivable  that  our 
institutions  are  so  imbecile  and  infirm  as  to 
he  unable  to  grapple  with  and  master  such 
conditions.  Article  5  of  our  Constitution 
deals  with  the  executive  d^artment  of  the 
state.  Section  4  x>f  that  article  declares: 
"The  supreme  executive  power  shall  be  vested 
In  a  chief  magistrate  who  shall  be  styled  'The 
Governor  of  the  State  of  Missouri.'  "  Section 
6  provides:  "The  Governor  shall  take  care 
that  the  laws  are  distributed  and  faithfully 
executed;  and  he  shall  be  a  conservator  of 
the  peace  throughout  the  state."  Section  7 
provides:  "The  Governor  shall  be  command- 
er in  chief  of  the  militia  of  this  st&te,  except 
when  they  shall  i>e  called  Into  the  service  of 
the  United  States,  and  may  call  out  the  same 
to  execute  the  laws,  suppress  insurrection 
and  repel  invasion,"  etc. 

It  will  be  observed  that  nothing  Is  said  in 
this  provision  of  the  Ck)nstltutlon  about  the 
exercise  of  the  police  power  of  the  state  or 
of  the  power  of  the  Governor  with  reference 
thereto.  And  it  is  argued  that  the  Governor 
has  only  power  to  see  that  the  laws  of  the 
state,  as  declared  by  the  Judgments  of  the 
courts,  shall  be  executed,  and  tbat  he  has 
no  power  ev^i  to  call  out  the  mllltia  to 
execute  the  laws,  exc^t  In  furtherance  of  a 
Judgment  of  a  court;  and  further  that,  whilst 
he  is  a  conservator  of  the  peace,  he  has  no 
more  power  than  any  other  conservator  of 
the  peace  in  the  state.  It  may  be  conceded 
that,  primarily,  the  power  Is  vested  in  the 
General  Assembly  of  the  state  to  provide  by 
law  the  means  and  agencies  for  the  enforce- 
ment of  the  police  powers  of  the  state.  The 
General  Assembly  of  this  state  has,  by  the 
various  metropolitan  police  acts  hereinbefore 
referred  to,  provided  means  by  that  system 
for  the  protection  of  life  and  property  and  of 
the  preservation  of  public  peace  and  order, 
not  only  In  the  city  of  St  Louis,  but  In 
every  part  division,  and  subdivision  of  the 
state,  coextensive  with  Its  geographical 
limits,  as  was  well  said  by  Gantt  J.,  in  State 
ex  rel.  r.  Mason,  supra.  Under  that  act  the 
Governor  appoints  the  board  of  police  commis- 
sioners, and  those  commlssiooem  appoint  the 
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officers.  Primarily,  therefore,  the  act  confers 
the  right  and  duty  upon  the  Governor  to  see 
that  the  metropolitan  police  system  do  their 
duty.  It  Is  a  part  of  the  duty  of  that  system 
to  preserve  the  public  peace  In  every  part  of 
the  state,  and  all  of  the  acts  relating  to  that 
system,  including  the  act  of  1867,  and  the 
act  of  1899,  expressly  declare,  evidently  in 
furtherance  of  principles  underlying  that 
system,  that  the  officers  of  that  system  shall 
be  not  only  city  officers,  but  shall  be  state 
officers,  and  shall  be  so  taken  and  deemed  by 
all  the  courts  of  this  state.  The  purpose 
of  this  enactment  Is  plain.  It  was  the  evi- 
dent and  unquestionable  purpose  of  the 
General  Assembly  thus  to  afford  the  chief 
executive  of  this  state  a  sufficient  and  ever 
ready  force  and  means  for  the  efficient 
preservation  of  the  peace  and  the  protection 
of  life  and  property  in  every  part  of  the 
state.  The  system  thus  created  may  be 
properly  designated  as  the  police  arm  of  the 
chief  executive  of  the  state,  and  Is  clearly 
distinguishable  from  the  military  arm  of  the 
chief  executive,  composed  of  the  militia  of 
the  state.  The  police  system  thus  created 
Is  essentially  a  state  constabulary,  subject 
to  the  Immediate  orders  of  the  board  of  com- 
missioners, who,  in  turn,  are  subject  to  the 
orders  of  the  Governor,  who  appointed  them, 
and  who  is  responsible  to  the  people  for  their 
stewardship. 

There  can  be  no  difference  between  fair- 
minded  men  that,  in  thus  creating  a  state 
police  arm.  It  was  the  Intention  of  the  law- 
makers'to  give  the  chief  executive  the  power 
to  discharge  his  duty  as  a  conservator  of  the 
pence.  There  can  also  be  no  reasonable  doubt 
that,  under  our  system  of  laws,  the  Govern- 
or is  the  chief  conservator  of  the  peace  in 
the  state,  and  especially  in  times  of  local 
disturbances  which  do  not  amount  to  insur- 
rection, but  where  the  local  machinery  of 
the  law  Is  Inadequate  or  insufficient  to  re- 
store order  and  preserve  good  government 
It  has  well  been  said  that  "the  office  of 
Governor  of  the  state  corresponds,  within 
its  particular  sphere,  to  the  President  of  the 
United  States,  and  the  analogy  has  frequent- 
ly been  noticed  by  the  courts."  14  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  1097.  Mr. 
Soutberland,  in  bis  notes  on  United  States 
Constitution  (pages  471-475),  and  cases  cited, 
lays  down  the  rule  that  the  President  of 
the  United  States  has  power  to  call  out 
the  militia  or  to  declare  martial  law  within 
the  territorial  limits  in  which  It  may  be 
necessary,  and  that  be  Is  the  exclusive  Judge 
of  whether  the  exigency  of  the  occasion  de- 
mands such  action,  and  his  decision  is  not 
subject  to  Judicial  review.  In  fact  the  rule 
of  law  is  universal  that  "the  executive,  in 
the  proper  discharge  of  his  duties  under  the 
Constitution,  Is  as  Independent  of  the  courts 
as  be  Is  of  the  Legislature."  Cooley,  Const. 
Lim.  (7th  Ed.)  162.  This  principle  has  been 
Invariably  adhered  to  by  this  court  State 
ex  rel.  v.  Stone,  120  Mo.  429,  25  S.  W.  876, 


23  L.  R.  A.  194,  41  Am.  St  Rep.  705;  State 
ex  rel.  Hartley, v.  Governor,  39  Mo.  886.  And 
the  same  doctrine  has  been  applied  to  the- 
legislatlve  department  State  ex  rel.  v. 
Bolte,  151  Mo.  862,  62  S.  W.  262,  74  Am.  St 
Rep.  537.  Speaking  of  the  executive  de- 
partment of  the  government.  Judge  Story 
(2  Story,  C!onst  [5tb  Ed.]  t  1411)  says: 
"The  Federalist  has  remarked  that  there 
is  hardly  any  part  of  our  system  the  arrange- 
ment of  which  could  have  been  attended  with 
greater  difficulty,  and  none  which  has  been 
inveighed  against  with  less  candor  or  criti- 
cised with  less  Judgment."  The  same  author^ 
in  section  1417,  says:  "Energy  in  the  execu- 
tive is  a  leading  character  in  the  definition 
of  a  good  government  It  is  essential  to  the 
protection  of  the  community  against  foreign 
attacks.  It  is  not  less  essential  to  the  sturdy 
administration  of  the  laws,  to  the  protection 
of  property  against  those  Irregular  and  high 
handed  combinations  which  sometimes  in- 
terrupt the  ordinary  course  of  Justice,  and 
to  the  security  of  liberty  against  the  enter- 
prises and  assaults  of  ambition,  of  fiction 
and  of  anarchy.  *  *  •  A  feeble  executive 
implies  a  feeble  execution  of  the  government 
A  feeble  execution  is  but  another  phrase  for 
a  bad  execution;  and  a  government  ill  exe- 
cuted, whatever  may  be  its  theory,  must  in- 
practice,  be  a  bad  government"  It  has  like- 
wise been  well  said  that  "the  Governor,  rep- 
resenting the  sovereign  executive  power  of 
the  state,  is  always  virtually  present  in  court 
to  execute  Its  process,  whenever  the  powers 
of  the  marshal  and  ordinary  posse  may  not 
be  sufficient  for  the  purpose,  or  whoi  the- 
peace  and  dignity  of  the  state  may  so  re- 
quire." It  is  also  a  well-recognized  rule  of 
law  that  the  writ  of  prohibition  will  not 
lie  against  the  Governor  of  the  state  In  mat- 
ters pertaining  to  his  executive  functions  and 
duUes.  6  Am.  &  Eng.  Ena  Law  (2d  Ed.)  p> 
1020. 

From  the  foregoing  it  inevitably  follows 
that  the  metropolitan  police  of  the  dty  of  St 
Louis  are  state  officers ;  that  they  are  police 
or  constabulary  officers,  especially  created 
to  preserve  the  peace  and  good  order  in  every 
part  of  the  state ;  and  that  they  are  subject 
to  the  orders  of  the  goyornor,  and  were  creat- 
ed for  the  express  purpose  of  afford- 
ing the  Governor  an  efficient  arm  for 
the  enforcement  of  the  police  powers  of 
the  state,  and  that  no  other  officer  in  the 
state,  and  no  other  tribunal  in  the  state,  has 
any  control  over  them,  or  power  to  call  them 
Into  action,  except  the  Governor,  acting 
through  the  board  of  police  commissioners 
appointed  by  him.  Judge  Dillon,  In  his  work 
on  Municipal  Corporations  (section  60)  says 
police  officers  are,  In  fact  state  or  public 
officers,  and  not  private  or  corporation  offi- 
cers. 

The  communication  of  the  Governor  to  the 
president  of  the  board,  in  this  instance,  has 
been  inveighed  against  the  defendants,  and 
in  oral  argument  counsel  have  referred  to 
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it  as  an  unprecedented  use  of  the  metropoll- 
tan  police  of  St  Louis  by  tbe  Ooveruor. 
Counsel  have  overlooked  tbe  fact  tbat  tbe 
bistory  of  tbls  state,  of  sncb  recent  date 
as  not  to  be  written,  but  as  to  still  remain 
in  tbe  memory  of  tbe  present  generation, 
shows  that  tbe  action  of  tbe  Oovernor  In 
this  Instance  Is  not  without  precedent  In 
1S73  Governor  Silas  Woodson  ordered  tbe 
metropolitan  police  of  St.  Louis  to  go  to 
Moberly  and  St  Charles  to  quell  railroad 
etrllces  then  existing  at  those  points,  and 
the  police  effectually  did  so.  In  1876  Gor- 
emor  Phelps  ordered  tbe  police  of  St.  Louis 
to  go  to  Johnson,  Jaclcson,  Clay,  Henry,  and 
Ollaway  counties  In  tbls  state  for  tbe  pur- 
po«4>  of  apprehending  and  arresting  train 
robliers  and  other  outlaws,  whom  the  local 
authorities  were  unable  to  apprehend,  and 
the  police  officers  did  so.  In  the  great  rail- 
ro»d  strikes  of  18T7,  the  metropolitan  police 
of  St  liouls,  together  with  tbe  police  reserves 
-called  Into  service  by  the  board  of  police 
commissioners,  were  used  by  Governor  Mar- 
madoke  in  the  city  and  county  of  St  Louis 
to  restore  order  and  good  government  in  those 
loeailtles.  In  none  of  these  Instances,  and 
in  fact  never  before  tbls  case,  was  the  power 
of  the  Governor  thus  to  use  bis  police  arm 
for  preserving  tbe  peace  questioned  by  any 
citizen  or  any  court.  Tbe  police  were  then, 
as  tbey  are  now,  state  officers,  and  as  such 
Were  subject  to  tbe  control  of  the  Governor, 
and  to  bis  orders  to  be  used  in  any  part  of 
tbls  state  to  preserve  tbe  peace  and  good 
government  thereof.  If,  instead  of  using  tbe 
ordinary  police  power  of  the  state,  tbe  Gov- 
ernor bad.  In  tbls  Instance,  elected  to  declare 
a  state  of  affairs  to  exist  In  St  Louis  county 
tliat  demanded  tiie  calling  out  of  the  militia 
to  suppress,  there  can  be  no  question  tbat 
DO  court  would  have  had  power  to  interfere 
with  blm  In  so  doing.  If  be  had  done  so, 
and  If  any  Justice  of  the  peace  bad  Issued 
warrants  for  tbe  arrest  of  the  officers  and 
soldiers  engaged  therein,  can  there  be  any 
doubt  tbat  sncb  action  would  have  been  an 
Illegal  action,  and  tbat  tbe  officers  and  sol- 
diers would  have  been  Justified  In  refusing 
to  submit  to  arrest  at  the  hands  of  the 
constable?  And  can  there  be  any  difference 
in  principle  whether,  instead  of  using  his 
military  arm.  tbe  Governor  chose  to  use  his 
police  arm,  tbe  same  legal  result  would  fol- 
low? In  either  event,  the  power  of  tbe 
Governor  would  be  the  same.  In  either 
event  tbe  condition  would  be  presented  of 
an  bnmlnent  danger  of  armed  conflict  be- 
tween the  agencies  employed  by  tbe  Governor 
for  tbe  preservation  of  the  peace  and  tbe 
constable  with  his  posse  armed  with  a  war- 
rant for  tbe  arrest  of  the  military  or  police 
while  so  engaged.  In  either  event,  a  conflict 
would  be  presented  sucb  as,  if  not  cliect:ed 
through  tbe  instrumentality  of  a  writ  of 
prohibition,  as  was  done  in  tbls  case,  might 
hare  resulted  In  bloodshed  and  would  prob- 
ably have  done  so,  and  tbe  good  name  of 


tbe  state  of  Missouri,  of  which  all  of  its 
citizens  are  so  proud,  would  have  been  in- 
jured In  the  eyes  of  tbe  civilized  world. 
Suppose,  Instead  of  a  corporation  organized 
as  the  Delmar  Jockey  Club  was  for  the  pur- 
pose of  conducting  races  and  registering  bets 
thereon,  an  aggregation  of  highwaymen,  bur- 
glars, murderers,  or  other  law  breakers  bad 
established  themselves  In  a  house  in  St  Louis 
county,  and  were  engaged  daily  and  nightly 
in  plying  their  several  Illegal  avocations; 
and  suppose  the  local  authorities  bad  been 
unable,  or  for  ulterior  purposes,  unwilling 
to  apprehend  them,  enforce  the  laws,  and 
restore  tbe  peace  of  the  community ;  and 
suppose  sucb  a  condition  had  been  brought 
to  tbe  notice  of  tbe  Governor  of  the  state 
— would  any  law-abiding  citizen  of  this  state, 
would  any  lawyer  in  this  state,  wonld  any 
court  in  tbls  state,  have  denied  to  tbe  Gov- 
ernor tbe  right  to  employ  all  means,  police, 
constabulary,  or  militia,  within  tils  reach 
and  under  bis  order,  to  cause  tbe  arrest  of 
the  persons,  and  to  restore  the  peace  of  tbe 
community?  A  Governor  who  would  fall  to 
act  by  all  tbe  means  in  bis  power  under 
such  circumstances  would  be  Justly  regarded 
as  a  recreant  and  bis  administration  pro- 
nounced a  failure  for  its  imbecility.  No 
court  would  have  issued  any  writ  to  stay 
the  band  of  the  Governor  under  such  cir- 
cumstances, and  It  would  have  been  the  im- 
perative duty  of  this  court,  under  the  Consti- 
tution, to  have  prohibited  any  inferior  Court 
that  undertook  to  do  so.  There  Is  no  dif- 
ference in  principle  between  tbe  case  sup- 
posed and  tbe  case  at  bar. 

Tbe  state  is  primarily  bound  to  preserve 
tbe  peace  in  every  part  of  tbe  state.  Tbe 
distinguishing  feature  between  a  metropoli- 
tan and  local  police  is  tbat  the  latter  has 
no  power  beyond  the  territorial  limits  of 
the  city  tbat  creates  it,  while  tbe  former 
is  created  by  tbe  state,  as  tbe  constabulary 
of  the  state,  and  is  tbe  civil  means  created 
by  tbe  state  for  tbe  enforcement  of  tbe  police 
laws  of  the  state.  Reason  and  common 
sense,  as  well  as  logic,  therefore  compels 
tbe  conclusion  that  it  Is  within  tbe  power 
of  tbe  state  to  use  the  means  afforded  by 
tbe  state  for  discharging  tbe  state's  duty 
to  preserve  tbe  peace,  in  all  and  every  part 
of  tbe  state,  unless  tbe  act  creating  tbe 
means  expressly  prohibits  sucb  use.  Tbe 
means  being  provided  and  the  duty  Imposed, 
and  tbe  use  not  being  expressly  prohibited 
in  this  instance,  it  was  right  and  proper  for 
tbe  Governor  to  employ  tbe  means  not  only 
in  St  Louis,  but  everywhere  else  in  tbe  state. 
Tbe  necessities  of  large  cities  require  the 
constant  presence  of  a  police  force.  Hence 
tbe  state  has  permanently  located  Its  metro- 
politan police  force  In  such  large  cities. 
Rural  communities  do  not  require,  or  cannot 
afford  to  pay  for,  such  a  permanent  force. 
When  conditions  require  It,  when  nu-al  com- 
munities need  immediate  police  protection,  or 
when  local  officers  cannot  or  will  not  enforce 
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the  law,  It  Is  not  only  proper  and  right,  but 
absolutely  necessary,  for  the  Governor  to 
use  the  metropolitan  police.  This  has  been 
the  construction  of  the  law  by  all  Governors 
and  their  legal  advisers  heretofore,  and  the 
construction  is  persuasive,  although  not  con- 
clusive, of  the  meaning  of  the  law.  Fears  v. 
RUey,  148  Mo.  49.  49  S.  W.  836.  Spelling, 
in  his  excellent  work  on  Injunctions  and 
Other  Extraordinary  Remedies  (2  Ed.  {  628) 
says:  "No  court  has  jurisdiction  to  Interfere 
with  the  public  duties  of  any  of  the  depart- 
ments of  the  government,  or  to  override  the 
policy  of  the  state;  and  a  court  of  equity 
is  without  power  to  enjoin  the  exercise  of 
the  police  powers  given  by  law  to  the 
officers  of  a  municipal  corporation,  so  as  to 
prevent  such  officers  from  preserving  the 
public  peace,  such,  for  instance,  as  keeping  a 
public  street  open  to  public  use.  Nor  will 
an  injunction  Issue  to  restrain  an  Interfer- 
ence by  the  police  authorities  with  the  busi- 
ness of  a  liquor  dealer,  by  arresting  him  and 
his  employes.  If  the  arrests  are  illegal, 
habeas  corpus  and  suits  for  damages  will 
afford  him  ample  remedy.  And  an  injunc- 
tion was  refused  where  sought  to  restrain 
police  authorities  within  the  metropolitan 
police  district  from  placing  policemen  In 
front  of  a  public  house,  In  which  guests 
had  been  repeatedly  subjected  to  unjust,  ex- 
orbitant, and  Illegal  charges,  and  for  giving 
warning  to  strangers  about  to  enter  to  be 
careful.  Nor  does  it  alter  the  case  when 
the  police  supervision  Is  exercised  in  an 
arbitrary  and  unlawful  manner." 

Without  further  elaboration,  therefore,  it 
results  that  the  Governor  of  the  state  had 
power  to  order  the  state's  metropolitan  police 
system  in  St  Louis  to  go  to  St.  Louis  county, 
restore  the  peace,  and  make  the  arrests  for 
which  they  were  sought  to  be  held  criminally 
liable  by  the  justice  of  the  peace,  and  this,  too, 
at  the  instance  of  one  who,  under  the  statute, 
is  given  no  authority  whatever  to  Institute 
such  a  proceeding,  and  when,  so  far  as  the 
record  discloses,  the  Injured  party  was  not 
complaining,  and  when,  as  the  petition  in 
this  case  expressly  charges,  the  purpose  of 
the  proceeding  before  the  justice  was  not 
in  the  interest  of  good  government,  but  was 
for  the  unlawful  purpose  of  Impeding  and 
obstructing  the  state's  officers  while  in  the 
discharge  of  their  legitimate  duties,  and  when 
the  inevitable  result  would  have  been  an  arm- 
ed conflict  between  the  police  and  the  con- 
stable and  his  posse.  Under  such  circum- 
stances it  is  the  duty  of  this  court  to  pro- 
hibit any  inferior  court  from  acting  in  the 
manner  proposed  in  this  case. 

5.  The  demurrer  further  charges  that  the 
police  force  of  the  city  of  St  Louis  had  no 
authority  or  jurisdiction  In  the  coun^  of 
St  Louis,  except  to  enforce  a  warrant  for 
the  arrest  of  a  person  charged  with  an  offense 
committed  in  the  city. 

The  powers  and  organization  of  the  metro* 


politan  police  system  of  St  IjOuIb  are  herein- 
before set  out  The  point  of  this  objection 
raised  by  the  demurrer  Is  that  the  act  of 
1899  took  away  from  the  metropolitan  police 
the  power  conferred  upon  it  by  section  14 
of  the  scheme  separating  the  city  and  county 
of  St  Ix>uls.  As  hereinbefore  pointed  oat. 
It  Is  Immaterial  in  this  case  whether  this  Is 
true  or  not,  for  the  act  of  1899,  as  well  as 
the  act  of  1861,  and  the  act  of  1867,  expres-sly 
made  the  police  officers  state  officers  as  well 
as  city  officers.  But  without  this,  the  point 
made  Is  not  well  taken.  The  act  of  189i> 
expressly  repealed  the  act  of  1861  and  all 
acts  amendatory  thereof,  but  the  Legislature 
never  repealed  or  expressed  any  Intention  to 
repeal  section  14  of  the  scheme  aforesaid. 
That  the  Legislature  would  have  had  the 
power  to  do  so  cannot  now  be  doubted  under 
the  provisions  of  sections  28  and  26  of  article 
9  of  the  Constitution.  The  question,  then, 
is  whether  the  act  of  1899  repealed  said  sec- 
tion 14  of  the  scheme  by  implication. 

It  Is  a  well-settled  rule,  especially  In 
this  state,  that  repeals  by  implication  are  not 
favored,  and  that  no  prior  statue  will  be 
deemed  repealed  by  a  subsequent  statute, 
unless  there  Is  such  Inconsistency  between  the 
two  that  they  cannot  stand  together.  Wher- 
ever the  two  acts  can  be  harmonized,  the 
courts  never  regard  the  prior  statute  as  re- 
pealed by  implication  by  later  statute.  There 
can  be  no  doubt  that  there  is  no  such  In- 
consistency between  section  14  of  the  scheme 
and  the  act  of  1899,  as  to  prevent  both  being 
treated  as  existing  laws.  It  has  heretofore 
been  pointed  out  that,  at  the  time  the  people 
of  the  city  and  cotmty  of  St  Louis  adopted 
the  scheme  and  charter,  the  metropolitan 
police  of  St  Louis  had  power  to  make  arrests 
and  to  presen-e  the  peace  not  only  in  the  city 
of  St  Louis,  but  also  In  the  county  of  St 
liouls.  Section  3  of  the  act  of  1867  expressly 
conferred  such  power  upon  the  police.  It 
has  also  been  pointed  out  that  prior  to  the 
separation,  the  county  of  St  Louis  was  re- 
quired to  pay  one-fourth  of  the  expense  of 
maintaining  the  metropolitan  police.  Section 
14  of  the  scheme  changed  the  law  ns  it  there- 
tofore existed  so  as  to  require  the  city  of 
St.  Louis  to  pay  the  whole  cost  of  the 
metropolitan  police,  and  that  section  ex- 
pressly provided  that  "the  metropolitan  police 
of  the  city  of  St  Louis  shall  have  the  same 
power  and  jurisdiction  in  the  county  of  St 
Louis  as  constituted  by  this  scheme,  as  now 
provided  by  law."  It  further  provided  that 
upon  petition  of  the  county  court  the  board 
of  police  commissioners  should  appoint  and 
equip  not  more  than  20  policemen  for  duty  in 
the  county,  and  the  county  should  pay  the 
expense  thereof.  This  last  provision  evi- 
dently contemplated  a  permanent  police  force 
for  the  county  as  well  as  the  city.  But 
read  in  its  entirety,  the  conclusion  is  ir- 
resistible and  absolutely  logical  that  It  was 
the  intention  of  the  framers  of  the  scheme  to 
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preserve  to  the  police  the  same  power  and 
JTirlsdlctlon  In  the  coanty  of  St  Louis  that 
thegr  had  before  the  separation,  and  before 
the  sqiaratlon  the  act  of  1867  expressly  gave 
than  power  In  the  county  of  St  Louis.  The 
act  of  1899  contains  no  provision  whatever 
In  oouiiict  with  the  power  and  jurisdiction 
thus  retained  to  the  police  In  the  county  of 
St  Louis.  There  Is  no  repugnancy  between 
the  act  of  1899  and  section  14  of  the  scheme. 
The  two  can  unquestionably  stand  together. 
It  must  be  remembered  that  the  Cionstltutlon 
expressly  declared  that  when  the  scheme  and 
diarter  were  adopted  by  the  voters,  the 
scheme  should  become  the  organic  law  of  the 
county,  and  should  supersede  all  special  laws 
theretofore  enacted  In  reference  thereta 
This  made  the  scheme  certainly  as  effective 
as  a  legislative  act  The  scheme  was  not 
an  amendment  to  the  original  police  act  nor 
to  any  act  amendatory  thereof,  and  there- 
fore it  cannot  be  construed  to  be  within  the 
meaning  of  section  1  of  the  act  of  1899,  which 
repealed  the  act  of  1861  and  its  amendatory 
acts.  The  purpose  and  object  of  the  Legis- 
latnre,  in  giving  the  metropolitan  police 
power  and  Jurisdiction  In  the  county  of  St 
Louis,  as  well  as  in  the  city  of  St  Louis, 
manifestly  was  because  It  was  necessary  for 
the  efficient  enforcement  of  the  laws  In  St. 
Louis,  and  for  the  protection  of  the  people  of 
the  county  against  persons  who  either  lived 
In  St.  Louis  and  committed  offenses  In  St. 
Louis  comity,  or  vice  versa.  The  city  and 
county  were  practically  one  subdivision  of 
the  state  at  that  time.  Only  an  imaginary 
line  divided  the  two.  It  would  have  paralyz- 
ed tlie  hand  of  the  police  department  If  it 
had  not  had  the  power  of  arrest  in  St 
Louis  county  as  well  as  in  St  Louis  dty, 
and  It  would  have  been  manifestly  unjust  to 
the  people  of  St  Louis  county  not  to  have 
given  the  police  power  to  preserve  the  peace 
in  tbe  county  as  well  as  in  the  city.  The 
people  of  the  county  understood  and  appre- 
ciated the  importance  of  these  provisions  of 
law,  and,  in  agreeing  to  the  separation  of 
the  dty  from  the  county,  th^  took  the  pre- 
cantton  to  provide,  in  section  14  of  the 
sch^ne,  for  the  preservation  of  tbe  power 
and  Jurisdiction  of  the  police  In  the  county 
as  it  theretofore  existed,  so  that  the  separa- 
tion into  two  subdivisions  of  the  state  should 
not  deprive  the  people  of  the  county  of  the 
benefit  of  the  state's  police  located  In  St 
Louis.  Under  such  conditions.  It  would  be 
an  unjust  reflection  upon  the  Intelligence  of 
tbe  General  Assembly  of  this  state  to  hold 
that  in  passing  the  act  of  1899  the  members 
thereof  Intended  to  take  away  from  the 
people  of  St.  Louis  county  the  police  pro- 
tection which  tbe  law  bad  previously  afford- 
ed tbem.  No  court  under  any  mlea  of  con- 
■tmction  with  reference  to  repeals  by  Im- 
plication, should  take  away  that  protection 
from  the  people  of  St  Louis  county.  The 
fact  that  tbe  dty  of  St  Louis  now  pays  the 


whole  cost  of  maintaining  the  police  does  not 
in  any  manner  affect  the  question  of  tbe 
power  and  jurisdiction  of  that  police  system 
anywhere  in  the  state,  for,  as  hereinbefore 
pointed  out  this  court  in  State  ex  rel.  v. 
Mason,  supra,  expressly  held  that  tbe  metro- 
politan police  system  has  jurisdiction  co- 
extensive with  the  territorial  limits  of  this 
state,  and  that  it  Is  the  means  afforded  by 
the  state  for  the  efficient  enforcement  of  the 
laws  of  this  state  for  the  protection  of  life, 
property,  and  the  peace  of  the  citizens  of 
this  stata 

For  these  reasons  it  Is  too  clear  to  admit 
of  argument  that  tbe  police  had  the  power 
they  were  exercising  In  St  Louis  county  at 
the  time  the  proceedings  before  the  justice 
of  the  peace  complained  of  In  this  case  were 
Instituted,  and  that  it  was  the  duty  of  this 
court,  under  the  circumstances,  to  exercise 
its  high  prerogative  by  a  writ  of  prohibition 
to  stay  the  hand  of  the  Justice  of  the  peace 
and  tbe  constable  from  interfering  with,  or 
attempting  to  arrest,  the  police  while  so 
doing.  Under  our  complex  system  of  govern- 
ment no  other  adequate  or  efficient  remedy 
has  been  suggested  or  can  be  conceived  for 
the  correction  of  the  evils  and  wrongs  ex- 
isting at  the  date  of  tbe  issuance  of  the 
preliminary  rule  in  this  case,  and  no  other 
means  has  t>een  suggested  whereby  the  un- 
seemly conflict  between  the  power  of  the  con- 
stable and  the  power  of  the  police  and  the 
Governor  could  have  been  averted  and  pre- 
vented. Tbe  various  acts  relative  to  the  met- 
ropolitan police  system  declare  the  police 
officers  to  be  state  officers,  and  expressly  j, 
vest  them  with  power  in  St  Louis  county, 
and  the  act  of  1899  will  be  read  in  vain 
for  a  single  word  expressive  of  a  legislative 
intention  to  curtail  the  power  previously  vest- 
ed. In  fact,  the  act  of  1899  was  not  In- 
tended to  take  away  any  powers  previously 
conferred,  either  as  to  the  city  of  St  Louis, 
or  as  to  any  other  portion  of  the  state. 
The  manifest  purpose  of  that  act  was  to 
provide  for  an  increase  in  the  number  and 
pay  of  the  police,  but  not  to  decrease  any  of 
its  powers  or  Jurisdiction.  That  act  was  a 
curative,  enlarging  act  in  tbe  respects  noted, 
and  was  not  Intended  to  destroy  any  power 
tbe  police  previously  had.  It  is  inconceiv- 
able that,  after  the  Legislature  bad,  so  many 
times,  expressly  declared  that  the  police  were 
state  officers  and  should  have  Jurisdiction 
and  power  in  St  Louis  county,  and  after 
that  force  had  been  so  often  used  by  the 
Governors  of  this  state  to  restore  order  and 
suppress  lawlessness  in  various  parts  of  the 
state,  the  Fortieth  General  Assembly,  in  1899, 
should  have  Intended  to  curtail  the  power 
of  the  police.  If  the  Legislature  hr'i  so  In- 
tended, they  would  unquestionably  have  said 
so  in  express  terms.  The  prior  nse  of  the 
police  by  former  governors  bad  been  ac- 
quiesced in  and  presumably  approved  of  by 
the  people  of  this  state,  and,  in  the  absence 
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Of  an  express  proTlslon  of  statute  forbidding 
further  use  on  similar  occasions,  no  court 
would  be  justllled  in  construing  tbe  act  of 
1899  to  have  the  effect  to  take  away  pre- 
viously conferred  powers  by  Implication,  un- 
less there  was  such  manifest  repugnancy  be- 
tween the  act  of  the  Legislature  and  of  the 
scheme  aforesaid  as  that  both  could  not  stand 
together,  and  such  is  not  tbe  condition  here 
presented. 

For  these  reasons  tbe  preliminary  rule  In 
prohibition  should  be  made  absolute,  and  the 
demurrer  should  be  overruled. 

VALLIANT,  J.,  concurs  herein. 


CLARK   et   al.   t.    SIRES. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22.  1906.) 

1.  Deeds— TiTLK  Acqcibed  bt  Gbantee. 

Land  was  conveyed  to  a  grantee  for  life 
vith  remainder  to  the  heirs  of  her  body.  She 
and  three  children  conveyed  their  interest  to  a 
third  person.  One  of  the  children  died  childless 
during  the  lifetime  of  the  grantee.  Another 
child,  who  died  before  the  ^antee  leaving  heirs, 
conveyed  his  Interest  as  heir  of  his  father  who 
died  before  the  grantee.  Seld,  that  the  third 
person  only  acquired  the  grantee's  life  estate, 
and  the  interest  of  the  two  children  who  sur- 
vived her. 

2.  Paktitiow  —  Saub  —  Corfibication  —  Nb- 

OESSITY. 
A  sale  in  partition  was  made  in  pursuance 
of  the  order  of  sale  as  altered  by  the  attorney  of 
plaintiff  therein.  The  sheriff's  deed  was  made 
before  the  sale  was  reported  to  the  court  The 
record  did  not  show  that  the  sheriff's  report  was 
approved  or  that  the  sale  was  confirmed.  Gen. 
St  1865,  c.  152.  relating  to  partition  was  in 
force  at  the  time  tbe  proceedings  were  had. 
Held,  that  the  deed  passed  no  title. 

3.  Saue— Record  Showing  Confibmation  or 
Sau:— Necessitt. 

The  record  in  partition  proceedings  bad 
while  Gen.  St  1865,  c.  162,  relating  to  parti- 
tion was  in  force,  should  show  the  connrma- 
tion  of  the  sale,  that  being  the  final  judgment 
from  which  alone  an  appeal  could  be  taken,  and 
which  when  once  rendered  Imported  absolute 
verity,  except  for  fraud  or  want  of  jurisdiction. 
[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partition,  {  354.] 

4.  Same— SurFioiENCT  of  Recobd. 

A  record  in  partition  proceedings,  which  re- 
cited that  tbe  sheriff  filed  his  final  report  in 
the  cause,  and  that  the  cause  was  settled,  did 
not  show  that  the  sheriff's  sale  was  confirmed 
by  the  court 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty;  J.  W.  Alexander,  Judge. 

Action  by  W.  A.  Clark  and  others  against 
Columbus  Sires.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Harber  &  Knight  and  Peery  &  Lyons,  for 
appellant  Piatt  Hubbell  and  George  Hub- 
bell,  for  respondents. 

BRACE,  P.  J.  The  petition  In  this  case 
is  in  two  counts.  The  flrst  Is  in  the  ordinary 
form  in  ejectment  to  recover  the  possession 


of  the  N.  W.  %  of  the  S.  W.  %  of  8«ctloa 
13,  township  62,  range  25  In  Grundy  county; 
and  the  second  is  under  section  650,  Rev.  St. 
1899,  to  quiet  the  title  to  the  same.  Tbe  an- 
swer was  a  general  denial,  and  a  plea  of  tbe 
statute  of  limitations.  Tbe  case  was  tried 
before  the  court  without  a  Jury.  The  Judg- 
ment was  for  tbe  plaintiffs  for  eigbt-teDtli.s 
of  tbe  land  sued  for,  and  a  decree  quieting 
the  title  to  the  same;  and  the  defendant  ap- 
peals. 

James  Austin  Is  the  common  source  of 
title.  By  bis  deed,  dated  the  10th  day  of 
November,  1851,  the  title  to  tbe  real  estate 
in  question,  together  wltb  other  lands,  was 
vested  In  Cynthia  Clark,  wife  of  Orverly  S. 
Clark,  for  life,  remainder  In  fee  simple  to 
the  heirs  of  her  body.  Her  husband  died 
in  August,  1859,  and  she  died  on  the  22d  of 
S^tembor,  1902,  and  this  suit  was  instituted 
on  the  15tb  of  January,  1903.  Thirteen  chil- 
dren were  born  to  the  said  Cyntbla,  of  whom 
six  died  before  their  mother.  Three,  Mis- 
souri Ann,  Elizabeth,  and  Joseph  H.,  child- 
less; and  three,  Ellen,  Nicholas  S.,  and 
James  G.,  each  leaving  children  who  survived 
their  grandmother.  The  other  seven  children 
who  survived  their  mother  were  John  G., 
Orverly  S.,  William  A.,  Mildred  J.,  Jnlla, 
Nancy  J.,  and  Casander.  After  tbe  death  of 
Cynthia  Clark,  and  before  the  commencement 
of  this  suit,  tbe  said  William  A.,  by  deed, 
acquired  the  title  of  the  said  John  G.,  Mil- 
dred J.,  and  Julia  In  the  premises;  and  be, 
tbe  said  Orverly  S.,  the  children  of  tbe  said 
James  G.,  the  children  of  the  said  Nicholas 
S.,  and  the  children  of  the  said  Ellen;  de- 
ceased as  aforesaid;  are  the  plaintiffs  herein, 
and  as  remaindermen  are  entitled  to  an  un- 
divided eight-tenths  of  the  premises,  unless 
their  title  has  been  divested. 

By  deed  dated  tbe  Ttta  day  of  April,  1865. 
tbe  said  Cynthia  Clark  and  two  of  her  chil- 
dren, the  said  Nancy  J.  and  Ellen,  conveyed 
their  title  in  tbe  premises  to  one  William 
B.  Tabor.  By  deed,  dated  July  26,  1867,  the 
said  James  G.  conveyed  all  his  title  as  heir 
of  Orverly  Clark's  estate  in  the  premises  to 
the  said  Tabor.  By  deed,  dated  June  6,  1868. 
the  said  Casander  conveyed  her  title  to  the 
premises  to  the  said  Tabor,  and  thereafter 
the  sheriff  of  Grundy  county  conveyed  tbe 
premises  to  tbe  said  Tabor  by  the  following 
deed  duly  acknowledged,  to  wit:  "To  all  to 
whom  these  presents  shall  come,  I,  Nathan 
A.  Winters,  as  the  sheriff  of  Grundy  county 
in  the  state  of  Missouri  send  greeting: 
Whereas,  in  the  ease  of  William  B.  Tabor, 
plaintiff,  against  John  Clark,  William  Clark, 
Nicholas  Clark  and  Mildred  Allen, Al- 
len, her  husband,  Julia  A.  Clark,  Orvllle  S. 
Clark,  defendants,  it  Is  ordered  by  the  cir- 
cuit court  of  Grundy  county  aforesaid  at  the 
March  term  thereof,  A.  D.  1870,  that  tbe  fol- 
lowing lands  In  said  county,  to  wit:  The 
west  half  of  the  southwest  quarter  of  section 
No.  thirteen  (13)  and  the  east  half  of  tbo 
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•oatheast  qtiarter  of  section  Na  tonrteen 
(14)  in  township  Na  sixty-two  of  range  Na 
ttroity-flve  ^)  Bobject  to  the  life  estate  of 
Cjmthla  C.  Clark  be  sold  for  petition  and 
diTlslon  among  plaintiff  and  defendants  for 
cash  In  hand;  and,  whereas,  In  pursuance 
of  said  order  of  sale,  I,  as  tb«  sheriff  of 
said  county,  caused  a  notice  that  said  lands 
would  be  offered  for  sale  at  public  vendue 
at  the  courthouse  door  of  said  county  on  the 
5tii  day  of  September,  A.  D.  1870,  between 
the  hours  of  9  o'clodc  a.  m.  and  5  o'clock  p. 
m.  of  that  day.  and  during  the  sitting  of  said 
court  for  cash  in  hand  to  be  published  in  the 
[Grand  Biver  Republican]  a  weekly  news- 
paper printed  and  published  in  said  county, 
for  at  least  twenty  days  prior  to  said  day  of 
sale;  and.  whereas,  at  the  time  and  place 
aDd  on  the  terms  last  aforesaid,  I,  as  sheriff, 
as  aforesaid,  having  previously  ascertained 
that  said  lands  altogether  constituted  one 
{arm,  and  could  be  more  advantageously  sold 
Id  a  body  than  It  oonld  be  In  separate  lots, 
tracts,  or  subdivisions,  offered  said  lands  for 
sale  in  one  body  at  public  auction,  and  Wil- 
liam B.  Tabor  being  the  highest  and  best 
bidder  for  the  whole  of  said  land  subject  to 
the  life  estate  of  the  said  Cynthia  Clark,  at 
and  for  the  price  and  sum  of  $100.00,  the 
same  was  stricken  off,  and  sold  to  him  for 
that  sum;  and,  whereas,  the  said  William 
E  Tabor  did  fully  comply  with  the  terms 
of  said  sale,  and  did  pay  to  me  as  sheriff  as 
aforesaid  the  sum  of  |100.  Now,  therefore, 
Id  consideration  of  the  premises,  I,  said  Na- 
than A.  Winters,  as  sheriff  aforesaid,  do  here- 
hy  sell,  transfer,  and  convey  the  real  estate 
aforesaid  subject  to  the  life  estate  aforesaid, 
to  him.  the  said  Wm.  B.  Tabor,  his  heirs 
and  assigns,  forever.  In  witness  whereof, 
I  have  subscflbed  my  name  and  affixed  my 
seal  as  sheriff,  as  aforesaid,  this  8tb  day  of 
September,  A.  D.  1870.  N.  A.  Winters,  Sher- 
iff. [Seal.]"  Afterwards,  by  mesne  convey- 
ances the  defendant  acquired  all  the  right, 
title,  and  interest  of  the  said  Tabor  to  the 
premises,  and  claims  that  by  virtue  of  the 
cmiTeyances  aforesaid  the  title  of  all  the  re- 
maindermen had  been  vested  in  him. 

1.  As  in  partition  no  additional  estate  is 
conferred  upon  the  partitioners  (Whltsett  v. 
Wamack,  159  Ma  14,  50  S.  W.  961,  81  Am. 
St  Bep.  839;  Harrison  v.  McReynolds,  183 
Mo.  539,  82  S.  W.  120;  Sharp  v.  Stewart,  185 
Ha  518,  84  S.  W.  963)  the  first  question  to 
be  determined  is,  what  interest  in  the  prem- 
ises did  Tabor  acquire  by  the  deeds  aforesaid 
other  than  that  of  the  sheriff?  By  the  deed 
of  Cynthia  and  her  two  children,  Nancy  J. 
and  Bllen,  Iw  acquired  the  life  estate  of  the 
said  Cynthia,  and  the  said  Nancy  J.  having 
survived  her  mother,  he  also  acquired  her  re- 
mainder, or  an  undivided  one-tenth  Interest 
In  the  premises  in  fee  simple.  But  as  the 
Mid  Eaien  did  not  survive  her  mother  that 
was  all  the  interest  he  acquired  In  the  re- 
mainder by  that  deed,  and  as  the  said  James 
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O.  did  not  survive  bis  mother,  be  acquired  no 
Interest  in  the  remainder  by  that  deed  even  if 
it  had  OKitalned  apt  words  conveying  his  in- 
terest in  the  ranalnder,  which  it  did  not, 
and  as  the  said  Casander  also  survived  her 
mother,  by  her  deed,  he  acquired  her  Interest 
in  the  remainder  or  another  undivided  tenth 
Interest  in  fee  simple  in  the  premises,  and 
these  two-tenths  was  all  the  interest  be  ac- 
quired in  the  fee  simple  remainder  by  the 
foregoing  deeds.  EuimerRon  v.  Hughes,  110 
Mo.  627,  19  8.  W.  979;  Oodman  v.  Simmons, 
113  Mo.  122,  20  S.  W.  972.  This  brings  us 
to  the  main  question  in  the  case. 

2.  What  Interest,  If  any,  did  he  acquire 
by  the  sberlfTs  deed  aforesaid  conveying  the 
premises,  with  other  lands  to  the  said  Tabor. 
This  question  must  be  determined  upon  the 
record  of  the  court  in  the  partition  proceed- 
ing in  which  it  was  made,  the  whole  of  which 
was  offered  In  evidence  to  Impeach  it,  by 
which  it  appears  that  on  the  11th  of  June, 
1869,  a  suit  in  partition  was  instituted  in 
the  Grundy  county  circuit  court  by  petition, 
as  follows:  "William  B.  Tabor,  Plaintiff, 
V.  John  Olark,  Nicholas  Clark,  Mildred  Allen, 

All«i,  Her  Husband,  Julia  A.  Clark, 

OrviUe  S.  Clark,  and  William  Clark,  Defend- 
ants. Plaintiff  states:  That  plaintiff  and 
defendants  are  the  owners  and  hold  In  joint 
tenancy  the  remainder  after  the  expiration 
of  the  estate  during  the  natural  life  of 
Cynthia  C.  Clark  of  the  following  lands  in 
Grundy  county,  Missouri,  to  wit:  The  west 
half  of  the  southwest  quarter  of  section  No. 
thirteen  (13);  the  east  half  of  the  southeast 
quarter  of  section  No.  fourteen  (14)  in  town- 
ship No.  sixty-two  (62)  of  range  No.  twenty- 
five  (26).  That  the  rights  of  all  persons  lit 
said  real  estate  are  as  follows,  to  wit:  The 
plaintiff  is  entitled  to  four-tenths  of  said 
real  estate  and  that  defendants  John  Clark, 
Nicholas  Olark,  Mildred  Allen,  Julia  A. 
Clark,  Orville  S.  Clark,  and  William  Clark 
are  each  entitled  to  one-tenth  of  said  real 
estate,  all  subject,  however,  to  the  said  estate 
during  the  natural  life  of  said  Cynthia  O. 
Clark.  Plaintiff  states:  That  he  knows  of 
no  other  person  or  persons  holding  or  claim- 
ing any  interest  in  said  remainder  in  said 
real  estate  and  that  the  rights  of  all  the 
parties  therein  are  hereby  correctly  stated. 
That  the  amount  and  situation  of  said  real 
estate  and  the  number  and  parties  interested 
therein  are  such  that  division  thereof  in 
kind  cannot  be  made  without  great  injury 
to  the  interests  of  the  owners  thereof.  Plain- 
tiff asks:  That  partition  and  division  of  said 
remainder  of  said  lands  be  made  among  the 
parties  thereto  entitled.  That  the  Interests 
of  the  parties  be  decreed  as  herein  set  forth, 
and  that  the  land  be  sold  for  the  purpose  of 
partition  and  division  as  aforesaid  and  for 
such  other  and  further  relief  as  may  seem 
just"  The  partition  was  signed  by  the  attor- 
neys, verified  by  the  affidavit  of  one  of  them, 
in  which  It  was  alleged  that  all  of  the  de- 
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fendants  were  nonresidents  of  the  state  of 
Missouri.  At  that  time  the  said  Tabor  was 
the  owner  of  the  life  estate  of  the  said  Cyn- 
thia Clark.  The  said  John  G.,  William  A., 
Nicholas  S.,  Mildred  J.,  and  Orverly  S.,  were 
all  nonresidents  of  the  state  of  Missouri. 
The  said  Mildred  J.  was  the  wife  of  A.  A. 
Lieuallen,  and  the  said  William  A.,  Mildred 
J.,  and  Julia  were  minors.  On  the  same  day 
an  order  of  publication  in  the  usual  form, 
entitled  as  in  the  petition,  was  made  and 
issued  by  the  clerk  of  said  court  against  the 
defendants  named  in  the  caption  thereof, 
notifying  them  that  said  plaintiff  had  com- 
menced suit  against  them  and  "that  the 
object  and  general  nature  of  his  petition  is 
to  obtain  partition  and  dlTlslon  amcwg  the 
parties  to  said  suit  of  the  remainder  after 
the  expiration  of  the  estate  during  the 
natural  life  of  Cynthia  C.  Clark  of  the  follow- 
ing lands  in  said  county"  (describing  the  same 
as  in  the  petition),  and  requiring  them  to 
appear  and  answer  the  same  at  the  September 
term,  1869,  of  said  court,  etc.,  at  which  term 
proof  of  publication  of  said  notice  was  duly 
made,  a  guardian  ad  litem  for  the  infant  de- 
fendants (without  naming  them)  was  appoint- 
ed, and  judgment  by  default  against  the 
adult  defendants  (without  naming  them),  was 
entered,  and  the  cause  continued. 

At  the  next  ensuing  March  term  of  said 
court  and  on  the  9th  of  March,  1870,  the 
oriet  of  sale  recited  in  the  sherifTs  deed 
was  made  without  any  appearance  of  or 
answier  by  the  guardian  ad  litem  so  far  aa 
the  record  shows.  The  order  as  entered  of 
record  of  that  date.  In  ink,  in  the  handwriting 
of  the  clerk,  with  certain  lead  pencil  Inter- 
lineations therein,  which  it  was  admitted  on 
the  trial  were  in  the  handwriting  of  one  of 
the  plaintiffs'  attorneys  in  said  proceeding, 
is  as  follows,  the  interlineations  being  in 
parenthesis:  "Now  at  this  day  comes  up  to 
be  beard  and  determined  the  above-entitled 
cause  by  the  court  here,  and  appears  the 
plaintiff  by  his  attorney,  but  all  of  said  de- 
fendants being  solemnly  called  comes  not, 
but  further  makes  default,  whereupon  the 
court  here  having  heard  the  proof  adduced 
on  the  part  of  the  plaintiff  and  being  well 
advised  as  to  the  law  and  facts  of  the  case^ 
doth  find  that  the  lands  described  in  plain- 
tlfTs  petition  are  not  susceptible  of  partition 
and  division  in  kind  without  great  prejudice 
to  the  owners  thereof,  and  the  court  doth 
further  find  that  plaintiff  William  B.  Tabor, 
is  entitled  to  four-tenths  of  said  real  estate, 
and  that  defendants,  John  Clark,  Nicholas 
Clark,  Mildred  Allen,  Julia  A.  Clark,  Orville 
S.  Clark,  and  William  Clark  are  each  entitled 
to  one-tenth  of  (the  remainder  of)  said  real 
estate  all  (of  said  real  estate  being)  subject 
to  the  life  interest  of  Cynthia  C.  Clark  as 
stated  In  plaintiff's  petition.  It  is  therefore, 
ordered,  adjudged,  and  decreed  by  the  court 
here  that  the  sheriff  of  Grundy  county  in 
the  state  of  Missouri,  sell  the  (said  remainder 


of  the)  lands  described  In  the  petition  of  the 
plaintiff  beceln  (after  the  expiration  of  said 
life  estate  of  said  Cynthia  C  Clark),  viz.: 
Tlie  west  half  of  the  southwest  quarter  of 
section  number  thirteen,  the  east  half  of  the 
southeast  quarter  of  section  number  fourteen 
in  township  ntunber  sixty-two  of  range 
twenty-flve  at  public  auction  to  the  highest 
and  best  bidder  at  the  courthouse  door  in 
the  town  of  Trenton,  in  the  county  and  state 
aforesaid  for  cash  in  hand  and  that  the  said 
sheriff  report  his  proceedings  to  the  court 
herein  as  the  law  directs.  And  it  is  further 
ordered  that  Peery  and  Burkeholder  be  allowed 
the  sum  of  fifty  dollars  as  attorney's  fee  in 
this  cause  and  the  cause  continued."  At  the 
next  ensuing  September  term  of  said  court, 
and  on  the  5th  of  Septeml>er,  1870,  the  sale 
was  made  and  on  the  7th  day  of  Septeml>er, 
1870,  by  an  entry  of  record  of  that  date,  the 
cause  was  "continued  to  await  sheriff's  re- 
port," and  on  the  next  day  (the  8th  of  Sep- 
tember, 1870)  the  sheriff's  deed  was  executed. 
At  the  next  ensuing  March  term  of  said  court, 
and  on  the  11th  day  of  March,  1871,  by  an 
entry  of  record  of  that  date,  the  cause  was 
"continued  to  await  sheriffs  report,"  and  at 
the  next  Septeml>er  term  of  said  court,  and 
on  the  9tb  of  September,  1^71,  the  following 
entry  of  that  date  appears:  "Now,  at  this 
day  comes  Nathan  A.  Winters,  sheriff,  and 
flies  his,  final  report  in  this  cause,  and  this 
case  being  settled,  it  is  ordered  by  the  court 
that  the  parties  here  to  go  hence  without 
day."  And  this  was  the  last  entry  of  record 
in  the  case,  and  the  only  one  at  that  term, 
except  a  memorandum  on  the  Judge's  docket 
consisting  of  the  single  word  "Settled."  And 
with  these  entries  the  case  disappeared  from 
the  records  of  the  court 

It  thus  appeared  on  the  face*  of  the  record 
that  the  sale  was  not  made  in  pursuance  of 
the  order  of  the  court  as  entered  by  the 
clerk  on  the  record  of  the  court,  but  in  pur- 
suance of  the  order  as  altered  by  the  plain- 
tiff's attorney,  that  the  deed  was  executed 
before  the  sale  was  reported  to  the  court, 
it  does  not  appear  that  the  sheriff's  report 
was  ever  approved  or  the  sale  confirmed  by 
the  court.  The  law  In  force  at  the  time 
these  proceedings  were  had  was  chapter  152, 
Gen.  St  1865,  under  which  in  Burden  v. 
Taylor,  124  Mo.  12,  27  S.  W.  349,  we  held 
that  under  that  statute  "a  sherifTs  deed  in 
partition  made  before  approval  of  the  sale 
by  the  court  confers  no  title,"  and  in  regard 
to  such  proceedings  said:  "Under  the  stat- 
ute, as  it  read  in  the  revision  prior  to  that 
of  1866,  it  was  held  that  where  the  Judgment  of 
the  court  is  for  a  partition  of  the  property, 
and  directs  the  land  to  be  sold  by  the  sheriff, 
the  Judgment  is  final,  and  an  appeal  there- 
from must  be  taken  at  the  same  tmn  at 
which  the  Judgment  is  entered.  Durham 
V.  Darby,  34  Mo.  447;  Hinds  v.  Stevens,  45 
Mo.  209.  In  the  latter  case  a  change  in  the 
law  Is  noticed  which  was  carried  Into  the 
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reTtelon  of  1865,  and  since  then  it  has  been 
nntfonnly  held  that  a  report  by  the  ahertff 
of  his  proceedlogB  nnder  the  order  of  sale 
and  the  approval  by  the  court  of  that  re> 
port  la  required,  and  that,  until  such  ap- 
proval, the  case  Is  still  pending.  Pomeroy 
r.  Allen,  60  Mo.  S30;  Parkinson  v.  Capllnger, 
65  Mo.  290;  Murray  v.  Tates,  78  Mo.  18; 
Tnrpln  v.  Turpln,  88  Mo.  887;  Harbison  ▼. 
Sanford,  90  Mo.  477,  3  S.  W.  20;  Holloway 
T.  HoUoway.  97  Mo.  628, 11  S.  W.  238,  10  Am. 
St  Rep.  839;  Buller  v.  Llnzee,  100  Mo.  95, 
13  8.  W.  844.  It  was  accordingly  held  in 
Pomoroy  t.  Allen,  supra,  that  "in  partition 
sales,  the  sheriff  must  report  his  proceedings 
to  the  court,  and  until  there  is  an  approval 
or  confirmation  of  the  same,  no  deed  can  be 
executed."  Although  under  the  statute  of 
18S6,  it  was  held  that  an  appeal  would  He 
from  an  order  of  sale  In  partition,  it  was 
also  beld  nnder  that  law,  that  the  court  re- 
tained control  of  the  sale  and  of  the  ez- 
ecntion  of  the  deed  in  pursuance  thereof 
(Ndman  v.  Elarly,  28  Mo.  275;  Fortune  v. 
Fife.  105  Mo.  433,  16  8.  W.  687),  and  that 
the  court,  having  control  over  the  executlcHa 
of  its  own  process,  could,  at  the  term  to 
whlcb  the  report  of  the  sale  was  made,  set 
the  same  aside  without  notice  to  the  pur- 
chaser (Nelman  t.  Early,  supra). 

We  are  cited  to  a  number  of  cases  In  whlcU 
it  Is  beld  that  sales  under  Qcecutlon  cannot 
be  set  aside  without  notice  to  the  pur- 
chaser, but  these  cases  are  not  in  point 
Fatten  V.  Hanna,  46  Ma  314.  A  confirma- 
tion of  the  sale  In  such  cases  Is  not  neces- 
sary, but  sales  made  under  order  of  court 
In  partition  are  made  subject  to  the  ap- 
proval of  the  court  "Sales  of  land  by 
order  of  the  court  In  proceedings  for  parti- 
tion are  judicial  sales.  As  such,  they  must 
he  rqKtrted  to  the  court  for  confirmation, 
and  until  confirmed,  they  are  of  no  efTect." 
Borer  on  Judicial  Sales  (2d  Ed.)  i  399.  "Such 
approval  Is  essential  to  the  consummation 
of  the  sale.  Without  it  there  Is  no  authority 
for  making  any  conveyance  to  the  purchaser, 
and  a  conveyance  without  authority  is  ob- 
viously void."  Freeman  on  Void  Judicial 
Sales,  {  43;  Freeman  on  Ck>-Tenancy  and  Par- 
tition (2d  Ed.)  SS  544,  545;  2  Freeman  on 
Bzecutlons  (2d  Ed.)  i  311."  Applying  these 
principles  to  the  case  in  band,  the  deed  In 
question,  having  been  made  before  the  sale 
was  reported,  and  the  report  thereof  after- 
wards made,  having  never  been  approved 
or  the  sale  confirmed  by  the  court  so  far 
as  tbe  record  shows,  no  title  to  the  premises 
passed  thereby  to  the  said  Tabor.  It  is  con- 
tended, however,  that  It  Is  not  necessary 
that  approval  of  tbe  sherUf's  report  and 
confirmation  of  the  sale  should  appear  by  a 
forma]  entry,  but  It  Is  sufiicient  if  such  ap- 
proval and  confirmation  can  be  gathered 
from  the  whole  record.  The  confirmation 
of  tbe  sale  was  the  consummation  of,  and 
the  most  important  step  In  the  whole  pro- 


ceeding. It  was  tbe  final  Judgment  of  the 
court  from  which  alone  an  appeal  could  be 
taken,  and,  when  once  rendered,  imported 
absolute  verity  and  was  beyond  impeach- 
ment except  for  fraud  or  want  of  juris- 
diction. An  act  of  such  importance,  and  pro- 
ductive of  such  grave  consequences,  should 
undoubtedly  appear  upon  tbe  record  in  no 
equivocal  terms.  The  whole  of  the  record 
was  given  In  evidence,  and  has  been  sub- 
stantially set  oat  herein,  and  nothing  therein 
contained  can  be  found  Indicating  that  tbe 
sale  was  confirmed.  The  only  entries  that 
could  have  bad  any  bearing '  thereon  were 
the  last  ones  made  in  the  case,  and  there 
is  nothing  therein  contained  showing  or  tend- 
ing to  show  that  the  BherlfTs  report  was 
considered  or  approved,  or  that  bis  sale  was 
confirmed.  On  the  contrary,  the  terms  there- 
of tend  rather  to  show  that  the  report  of 
the  sherllT  was  not  considered  or  approved, 
and  the  sale  was  not  confirmed,  because  the 
case  was  "settled,"  when,  where,  by  whom, 
or  by  what,  does  not  appear.  The  court  may 
have  thought  that  the  mere  filing  of  the  re- 
port settled  the  case,  and  this  seems  the  most 
reasonable  Inference  to  be  drawn  from  these 
record  entries,  but  o<  coarse^  that  was  a 
mistake.  Apart  from  the  fact  that  the  pro- 
perty was  sold  tar  only  about  enough  to  pay 
attorney's  fees  and  costs;  that  tbe  plaintiff 
was  the  purchaser,  and  through  the  whole 
proceeding  he  had  concealed  the  fact  that 
he  wag  the  owner  of  the  life  estate  and  three- 
fifths  of  the  defendants  were  Infants,  the 
record  abounded  in  errors,  omissions,  mis- 
nomers, and  other  irregularities,  for  whlcb 
confirmation  of  the  sale  ought  to  have  been 
withheld;  some  of  which  go  only  to  some  of 
the  plaintiffs  herein,  and  others  to  all  of 
them.  But  as  upon  the  face  of  the  rec<H^ 
it  appeared  that  the  sale  was  not  made  In 
accordance  with  tbe  terms  of  the  order  of 
the  court,  and  was  not  thereafter  confirmed 
by  the  court  no  title  passed  by  the  sheriff's 
deed  as  against  any  of  the  plaintiffs  herein. 
It  is  not  necessary,  therefore,  to  point  out 
or  comment  on  those  defects. 

Tbe  trial  court  correctly  determined  the 
effect  of  this  deed,  and  the  rights  of  the 
parties  herein  to  the  real  estate  In  question, 
and  Its  judgment  la  affirmed.    All  concur. 


FREDERITZIB    v.    BOBKER. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  22,  1906.) 

1.   BOTTNDABIXa  —  E8TABI.ISHICEirr  —  OfTICIAI. 
S0BVETS. 

The  comers  CBtabllshed  by  the  United 
States  surveyors  in  surveying  public  lands  are 
conclngive  as  to  the  actual  location  of  the 
boundary  lines  of  sections  and  sndi  subdivisions 
thereof  as  are  authorised  by  the  laws  of  the 
United  States. 

[Ed.   Note. — For  cases   in   point  see  voL  8, 
Cent  Dig.  Boundaries,  i  63.] 
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2.  Navioabu  Watkbs  —  Ripasian  Rights— 
AccnsnoN. 

Where  a  United  States  aurreyor  in  survey- 
ing the  public  lands  treated  a  certain  stream 
as  navigable,  and  meandered  the  same,  thereby 
making  a  certain  section  a  fractional  aection 
tnd  designating  the  comer  thereof,  which  would 
have  otherwise  t)een  in  the  middle  of  the  stream, 
as  an  "inaccessible  point,"  x,  and  running  the 
boundartr  line  of  the  section  from  a  point,  a, 
north  of  x,  in  a  southwesterly  direction  along 
the  meander  line  of  the  stream  to  a  point,  b, 
due  west  from  x  and  thence  west  along  the  sec- 
tion line,  the  owner  of  the  fractional  section 
took  title  to  accretions  which  formed  between 
imaginary  lines  extended  at  right  angles  to 
the  meander  line  of  the  stream  from  points  a 
and  b,  and  his  title  to  the  accretions  was  not 
restricted  to  the  land  which  formed  within  the 
triangle,  a,  b,  x. 

Appeal  ttom  St  Lonls  Circuit  Court ;  Johp 
W.  McElhinney,  Judge. 

Action  by  John  H.  Frederitzie  against 
Anton  Boeker.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Benj.  J.  Klene  and  R.  L.  Johnston,  for 
appellant    J.  C.  Kiskaddon,  for  respondent 

BRACE,  P.  J.  Tills  Is  an  appeal  by  tbe 
defendant  from  a  Judgment  and  decree  of 
the  St  Louis  county  circuit  court  in  favor  of 
the  plaintiff. 

The  petition  Is  in  two  counts.  Tbe  first 
count  is  ejectment  for  the  recovery  of  a  small 
tract  of  land,  described  in  tbe  petition  and 
judgment  by  metes  and  bounds,  and  wbicb 
It  is  alleged  is  an  accretion  to  plaintiff's  land 
from  the  Meramec  river.  Tbe  second  count 
is  for  Injunction  to  restrain  tbe  defendant 
from  erecting  or  maintaining  an  embank- 
ment or  causeway  across  said  tract  of  land 
whweby  plaintiff's  access  to  said  river  would 
be  cut  off.  On  the  filing  of  tbe  petition  a 
temporary  injunction  was  granted  as  prayed 
for  in  tbe  second  count  of  the  petition,  and, 
in  due  course,  tbe  cause  coming  on  to  be 
beard  on  both  counts  was  submitted  to  the 
court  without  a  jury,  and  tbe  following 
judgment  and  decree  rendered  therein: 
"Now,  at  this  day,  come  the  parties  In  the 
above-entitled  cause  by  their  respective  at- 
torneys, and  a  jury  being  waived  the  cause 
is  submitted  to  tbe  court  on  both  causes  of 
action  stated  in  the  petition,  and  tbe  court, 
having  heard  the  evidence  and  the  argument 
of  counsel,  doth  find  that  plaintiff,  under  the 
first  cause  of  action  stated  in  the  amended 
petition.  Is  entitled  to  recover  of  the  defend- 
ant tbe  possession  of  the  real  estate  sued  for 
in  said  first  cause  of  action  wbicb  real 
estate  Is  described  as  follows,  to  wit :  Com- 
mencing at  a  stake  set  for  and  at  the  origi- 
nal corner  of  the  range  line  between  ranges 
5  and  6  east  it  being  the  original  comer  on 
the  bank  of  the  Meramec  river  to  the  south- 
east fractional  quarter  of  section  13,  in  town- 
ship 43,  of  range  6  east,  thence  south,  37 
degrees  and  32  minutes  west  along  the  origi- 
nal bank  of  said  Meramec  river,  4  chains 
and  5%  links,  to  a  stake  set  for  and  at  tbe 
original  corner  on  tbe  section  Hue   between 


fractional  sections  13  and  24,  In  township  43, 
of  range  6  east  it  being  the  original  comer 
on  tbe  bank  of  the  Meramec  river  to  said 
southeast  fractional  quarter  of  section  13. 
in  township  43,  of  range  6  east ;  thence  south. 
11  degrees  and  14  minutes  east  2  chains  and 
97  links,  to  the  bank  of  said  Meramec  river : 
thence  down  the  said  Meramec  river,  with 
meanderings  thereof,  north,  43  degrees  and 
48  minutes  west  4  chains  and  22  links,  to  a 
point  on  said  bank ;  thence  north,  18  degrees 
and  16  minutes  west  3  chains  and  25  links, 
to  the  place  of  beginning — said  tract  of  land 
being  situated  In  St  Louis  county,  Missouri, 
and  being  an  accretion  to  the  said  southeast 
fractional  quarter  of  section  13,  In  town- 
ship 43  of  range  5  east,  formed  by  the  action 
of  said  Meramec  river  depositing  earth, 
sand,  soil,  and  other  substances  to,  along,  and 
against  said  fractional  quarter  section,  and 
also  under  said  first  cause  of  action  to  re- 
cover of  tbe  defendant  tbe  sum  of  fl  dam- 
ages for  the  unlawfully  withholding  the  pos- 
session of  said  real  estate  from  plaintiff,  and 
also  one  cent  per  montb  for  monthly  rents  and 
profits  of  said  real  estate  from  the  rendition 
of  this  Judgment  until  possession  of  said  real 
estate  Is  delivered  to  plaintiff,  and  the  court 
dotb  further  find  the  issues  for  the  plaintiff 
on  the  second  cause  of  action  stated  both 
in  the  original  and  amended  petition,  and 
that  at  the  commencement  of  this  action 
defendant  his  agents,  and  servants  were  en- 
gaged In  doing  and  threatening  to  do  the 
acts  complained  of  by  plaintiff  both  in  said 
original  and  said  amended  petition.  It  is 
therefore  considered  and  adjudged  by  the 
court  that  plaintiff  recover  of  the  defendant 
the  possession  of  the  aforesaid  real  estate, 
and  said  $1  damages,  and  said  one  cent  per 
month  for  monthly  rents  and  profits  from 
the  rendition  of  this  Judgment  until  posses- 
sion of  said  real  estate  is  delivered  to  plain- 
tiff, and  It  is  further  ordered,  adjudged,  and 
decreed  that  the  temporary  injunction  and 
restraining  order  hereinbefore  made  be  and 
It  is  hereby  made  permanent  and  that  the  de- 
fendant bis  agents,  and  servants  be,  and 
they  are  each  and  all  hereby,  forever  restrain- 
ed and  enjoined  from  erecting  or  maintaining 
an  embankment  or  causeway  on,  along,  or 
across  said  real  estate,  or  any  part  thereof,  and 
from  excavating  any  earth  from  or  on  said 
real  estate,  or  any  part  thereof,  and  that 
plaintiff  recover  of  the  defendant  his  costs 
and  charges  herein  expended,  and  that  plain- 
tiff have  against  defendant  a  writ  of  posses- 
sion and  execution  to  recover  the  possession 
of  said  real  estate,  said  damages,  monthly 
rents  and  profits  and  costs." 

From  this  judgment  and  decree  defendant 
appeals. 

1.  The  plaintiff  is  the  ownw  of  the  south- 
east fractional  quarter  of  section  13,  town- 
ship 43,  range  5  B.,  and  claims  the  land  in 
controversy  as  an  accretion  to  his  quarter 
section.  Tbe  defendant  Is  tbe  owner  of 
fractional  section  24  In  said  township  and 


Digitized  by 


Google 


Mo.) 


FBEDESITZIB  ▼.  BOEXIER. 


229 


range,  and  of  the  S.  ^  of  tbe  8.  W.  ^,  of 
fractional  section  18,  township  4S,  range  8 
E,  is  in  possession  of  the  premises  sued  for, 
aod  contests  the  plaintifTs  claim ;  bis  an- 
swer being  a  general  denial.  The  location 
of  the  land  In  controversy  in  relation  to  tbe 
lands  of  plaintiff  and  defendant,  respectively, 
and  to  the  north  shore  of  the  Meramec  river 
as  it  vraa  when  these  lands  were  surveyed 
b?  the  surveyors  of  the  United  States  govern- 
ment, and  as  it  was  when  this  suit  was  Insti- 
tuted, is  roughly  shown  by  the  following 
diagram: 


t 

fla.intLtr'S    l&nd 

S.e.f*  frae.  S«c./3. 


Ized  by  tbe  laws  of  the  United  States." 
Climer  v.  Wallace,  28  Mo.  656,  7S  Am.  Dec. 
135 ;  Mayor  et  al.  v.  Burns,  114  Mo.  426,  19 
S.  W.  1107,  21  S.  W.  728. 

It  appears  from  the  evidence  that  accord- 
ing to  the  United  States  surveys  section  13, 
township  43,  range  5,  is  a  fractional  section, 
made  so  by  the  Meramec  river,  which  was 
treated  by  the  surveyors  as  a  navigable 
stream,  whose  shores  were  defined  by  mean- 
der lines  which  became  the  boundary  lines  of 
those  subdivisions  that  abutted  upon  It,  and 
upon  wlilch  the  section  lines  closed.    Hence, 


Hefeada-nfa  la.nd 

S.  '/x  3.vr.  '/*  Frac.  See./S. 


Tbe  land  In  controversy  is  contained  wltbln 
tbe  lines,  a,  b,  c,  d,  a.  At  the  time  the 
United  States  government  survey  was  made 
it  was  all  under  water ;  the  north  shore  of  the 
Meramec  river  then  being  as  indicated  on  tbe 
diagram  by  tbe  line  marked  "Meramec 
river  1816-18."  Since  that  time,  by  the  re- 
cession of  the  river  to  the  line  marked 
"Meramec  river  1903,"it  has  all  become  dry 
land.  That  the  land  is  an  accretion  to  the 
land  on  the  north  shore  as  it  was  when  origi- 
nally surveyed  is  conceded;  and  the  only 
qnegtion  is,  does  it  belong  to  the  plnintiff  as 
an  accretion  to  his  southeast  fractional 
quarter  of  section  13,  aforesaid?  The  clr- 
cnit  court  held  that  it  did,  and  in  so  doing 
was  manifestly  correct  It  la  well-settled 
law  that  "tbe  corners  established  by  tbe 
tnlted  States  surveyors  in  surveying  the  pub- 
lic lands  are  conclusive  as  to  the  actual 
location  of  the  boundary  lines  of  sections 
and  such  subdivisions  thereof  as  are  author- 


when  the  range  line  between  5  and  S  was 
being  run  from  tbe  south,  the  southeast 
corner  for  that  fractional  section  was  estab- 
lished, not  at  80  rods  from  the  last  corner, 
which  was  designated  as  "an  inaccessible 
point,"  but  in  the  range  line  on  tbe  north 
shore  of  tbe  river  3  chains  and  50  links  north 
of  that  "inaccessible  point"  Tbe  comer  as 
thus  established  by  the  United  States  sorvey- 
era  is  designated  on  the  diagram  by  the  let- 
ter "a."  From  that  point  the  north  shore 
of  the  river  meandered  In  a  southwest  direc- 
tion until  it  was  intersected  by  tbe  south 
sectional  line  of  said  fractional  section  at  a 
point  designated  on  the  diagram  by  the  letter 
"b,"  and  thus  the  south  line  of  said  frac- 
tional section  as  established  by  United  States 
survey  became  a  line  designated  on  the  dia- 
gram as  "a,  b,  f,"  that  part  of  the  boundary 
between  "a"  and  "b"  being  the  shore  line  of 
the  river  and  the  shore  front  of  fractional 
section  13  to  which  tbe  laud  in  controversy 
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waa  an  accretion,  and  the  court  committed 
no  error  in  holding  that  this  accretion  was 
the  property  of  the  plaintiff. 

2.  There  is  nothing  to  support  defendant's 
contention  that  the  south  line  of  the  frac- 
tionikl  section  should  be  extended  in  a  straight 
line  nntil  it  intersects  the  range  line  at  a 
point  marked  "e"  on  the  diagram,  and  that 
plaintiff  has  no  title  to  any  part  of  the  accre- 
tion outside  the  lines,  a,  b,  e,  a.  As  this  case 
was  tried  by  the  court,  and  as  upon  the  un- 
disputed facts  in  the  case  the  judgment  was 
for  the  right  party  and  could  not  have  been 
other  than  It  was,  it  becomes  unnecessary  to 
note  the  points  made  In  brief  of  counsel, 
which  do  not  affect  the  merits  of  the  case. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 


KALBPELL  et  a1.  v.   WOOD   et   al. 
(Supreme  Court  of  Missouri.    Feb.  26,  1906.) 

1.  Pbohibitiow— Office  of  Warr. 

The  writ  of  prohibition  is  granted  only  to 
prevent  nsurpatioa  of  judicial  power. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Prohibition,  f  1,] 

2.  Same— Officers  Subject  to  Wbit— Na- 
TtTBE  OF  Duties — Election  Couuissionebs. 

Under  Laws  1901,  p.  156,  i  15,  providing 
that  the  judges,  clerks,  and  challengers  who 
serve  at  primary  elections  shall  be  selected  by 
the  election  commissioners  from  lists  submitted 
by  the  managing  committee  of  the  party  holding 
the  primary,  the  duty  of  selecting  the  judges, 
clerks,  and  challengers  is  an  administrative, 
and  not  a  judicial,  one.  and  hence  the  election 
commissioners  cannot  be  prevented  by  a  writ 
of  prohibition  from  performing  that  duty  in  a 
certain  manner. 

3.  CouBTS  —  Reality  of  Contbovebsy— Pko- 
HismoN  —  Election  Cosimisbionebs  —  Of- 
FicEBS  sf  Pbim ABIES— Selection. 

Where  a  writ  of  prohibition  to  prevent  the 
board  of  election  commissioners  from  selecting 
Judges,  clerks,  and  challengers  for  a  primary 
election  from  a  certain  list  was  sought  so  late 
that  the  primary  had  been  held  before  the  provi- 
sional order  in  prohibition  was  returnable,  and 
so  that  no  new  primary  could  be  held  in  time  for 
the  election,  only  a  moot  qnestion  was  involved, 
and  the  proceeding  could  not  be  maintained. 

In  Bana  Petition  by  Theodore  D.  Kalb- 
fell  and  others  against  John  M.  Wood  and 
others  for  writ  of  prohibition  to  prevent  re- 
spondents from  taking  certain  action  as  elec- 
tion commissioners.    Proceeding  dismissed. 

Jno.  A.  OlUiam,  Thos.  T.  Fauntleroy,  and 
Nathan  Frank,  for  plaintiffs.  Chas.  W. 
Bates  and  Wm.  F.  Woemer,  for  defendants^ 


PER  CURIAM.  On  the  9th  day  of  Septem- 
ber, 1902,  the  plaintiffs,  asserting  themselves 
to  be  members  of  the  Republican  city  central 
committee  of  the  city  of  St  Louis,  presented 
their  petition  to  one  of  the  Judges  of  this 
court  in  vacation  for  a  writ  of  prohibition, 
to  be  directed  to  the  members  of  the  board 
of  election  commissioners  of  the  city  of  St 
Louis.  The  petition  in  substance  stated  that 
the  plaintiffs  were,  on  the  30th  of  August, 


1902,  and  for  two  years  i»lor  fbereto,  to- 
gether with  other  p«w>nB  named  In  tbe 
petition,  duly  and  legally  constituted  Republi- 
can city  central  committee  of  the  dty  of  St. 
Louis,  which  said  committee  is  composed  of 
28  meinbers,  one  member  from  each  ward 
from  said  city,  and  that  the  city  of  St 
Louis  is  a  city  and  municipal  corporation 
of  over  300,000  Inhabitants,  and  was  such 
mimicipal  corporation  at  ail  the  time  therein 
mentioned,  and  primary  elections  of  political 
parties  therein  arte  governed  by  the  act  of 
the  General  Assembly  of  March  13,  1901. 
known  as  the  "Primary  Mection  Law." 
Laws  1901,  p.  140.  The  petition  then  alleged 
that  there  was  In  the  dty  of  St  Louis  a 
political  party  known  as  tbe  "R^ubllcan 
Party,"  and  that  said  political  party  had 
more  than  40  per  cent  of  the  qualified  voters 
of  said  state,  who  are  qualified  to  vote  at 
elections  held  therein.  It  was  then  alleged 
that  under  the  rules  and  customs  of  the 
Republican  Party  the  Republican  city  central 
committee  had  existed  for  many  years  as  tbe 
governing  body  of  said  political  party  in  said 
city,  to  call  and  conduct  primary  elections 
In  said  city,  and  no  other  organization  bad 
any  authority  to  call  or  conduct  such  primary 
elections  In  said  city  for  such  party,  and 
that  Louis  P.  Aloe,  James  McCaffery,  and 
John  M.  Wood  constituted  the  board  of 
election  commissioners  for  said  ci^,  duly 
appointed  and  qualified  under  the  provtsltms 
of  said  act  of  March  13,  1901.  It  is  then  al- 
leged that  on  the  13tb  of  August  1902,  tbe 
said  Republican  city  central  committee,  at  a 
meeting  of  its  members,  legally  called  and 
held,  ordered  a  primary  election  of  the  Re- 
publican Party  of  St.  Liouis  under  tbe  pro- 
visions of  such  primary  law  to  nominate,  by 
direct  vote,  candidates  for  the  various  ofiSces 
to  be  voted  for  at  tbe  general  election  to  be 
held  on  November  4,  1908,  and  filed  said  call 
with  the  said  board  of  election  commissioners 
on  August  16,  1902.  It  was  then  alleged  that 
the  said  Republican  city  central  committee, 
compoised  of  the  members  named  In  said 
petition,  filed  with  said  board  on  tl>e  30th  of 
August  1902,  a  list  of  the  names  of  legal 
and  qualified  voters  members  of  the  Repub- 
lican Party,  from  which  the  said  election 
commissioners  should  select  Judges,  clerks, 
and  challengers  of  elections  for  said  primary 
election,  as  authorized  by  the  said  act  of  tbe 
General  Assembly  approved  March  13,  1901; 
that  after  said  call  Iiad  been  made  for  said 
primary  election,  and  the  list  of  names  from 
which  to  select  Judges,  clerks,  and  challengers 
had  been  filed  with  the  board  of  election  com- 
missioners, William  H.  Rudolph  and  13 
other  members  of  said  Republican  city  central 
committee,  together  with  William  H.  Blake, 
William  H.  Hahn,  and  6  others  named  there- 
in, conspired  to  thwart  the  will  and  desire 
of  said  Republican  Party  In  said  dty,  and 
declared  themselves  memt>ws  of  tbe  said 
city  central  committee,  and  on  September  2, 
1902,  filed  with  said  l)oard  of  election  commls- 
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sloiers  another  list  of  names,  from  whicb 
they  demanded  that  the  said  board  of  election 
commissioners  should  select  Judges,  clerks, 
and  challengers  of  election  for  said  primary 
election  to  be  held  on  the  16th  of  September, 
1902;  that  said  board  of  election  commis- 
sioners claimed  that  It  had  jurisdiction  to 
determine  as  to  which  of  said  bodies,  that  of 
which  plaluUfTs  composed  the  majority,  ixe 
that  of  William  H.  Rudolph  and  the  other 
associates  with  him  composed  a  majority, 
of  the  Republican  dty  central  committee, 
and  from  which  of  said  lists  it  would  select 
Judges,  elects,  and  challengers,  and  that, 
unless  prevented  by  a  writ  of  prohibition,  the 
said  board  of  election  commissioners  would 
appoint  from  the  list  of  names  of  Judges, 
clerks,  and  challengers  submitted  by  William 
H.  Rndolph  and  his  associates  on  or  about 
September  2,  1902,  Judges,  clerics,  and  chal- 
lengers to  serre  and  act  at  the  primary 
election  to  be  held  on  said  16tb  day  of  Sep- 
tember, 1902;  that  plaintiffs  were  remediless 
to  tbe  premises  by  or  through  ordinary  pro- 
cesses or  proceedings  by  law  to  prevent  the 
5aid  board  of  election  commissioners  from 
exceeding  their  Jurisdiction  in  claiming  the 
pow^  and  authority  to  pass  upon  tne  lists 
filed  for  Judges,  clerks,  and  challengers,  and 
that  in  assuming  to  adjudicate  between  the 
plaintiffs  and  said  Rudolph  and  his  associ- 
ates, as  to  wtiich  of  said  tiodlee  constituted 
the  Republican  city  central  committee,  the 
said  election  commissioners  were  encroach- 
ing upon  tl»e  jurisdiction  of  the  circuit  court 
of  the  city  of  St.  Louis  and  the  Supreme 
Conrt  of  Missouri,  and  therefore  tbe  plain- 
tiffs prayed  a  writ  of  proliibition  directed 
against  said  election  commissioners  to  pro- 
liibit  them  from  assuming  jurisdiction  to 
determine  whether  plaintiffs  or  said  Rudolph 
find  his  associates  were  members  of  the 
Itepublican  city  central  committee,  and  to 
prohibit  them  from  appointing  any  Judges, 
4derk8,  or  challengers  for  tbe  primary 
election  to  l>e  held  by  the  Republican  Party 
in  tbe  city  of  St  Louis  from  the  lists  filed  by 
«aid  Rudolph  and  his  associates,  and  to  pre- 
vent and  prohibit  them  from  appointing  said 
judges  and  clerks  from  any  lists  save  that 
filed  by  the  plaintiffs  on  August  30,  1902. 

Upon  the  presentation  of  this  petition  to 
Hon.  Waltour  M.  Robinson,  one  of  tbe  Judges 
of  this  conrt,  on  the  9th  day  of  September, 
1902,  a  mle  was  granted  by  the  said  Judge, 
directed  to  the  said  election  commissioners  to 
appear  before  him  at  chambers  In  Jefferson 
City,  Mo.,  on  September  12.  1902,  to  show 
cause  why  the  provisional  writ  of  pro- 
hibition should  not  Issue  against  them  return- 
able to  the  Supreme  Court  of  the  state  of 
MIssonri  In  banc  on  the  14th  day  of  October, 
1902,  and  show  cause  wliy  a  final  judgment  in 
prohibition  sliould  not  be  entered  prohibiting 
said  election  cwnmissioners  from  in  any 
manner  recognizing  said  Rndolph  and  his 
associates  as  members  of  the  Republican 
city  central  committee  of  St  Loola,  and  pro- 


hibiting them  from  appointing  said  Judges^ 
clerks,  and  challengers  from  any  lists  of 
names  save  tliat  filed  by  the  plaintiffs  with 
them  on  August  30,  1902.  The  provisional 
order  was  served  on  the  election  conunis- 
Biouers  on  September  9,  1902.  To  that  order 
the  election  commissioners  on  the  12th  of 
Septonber,  1902,  made  a  return  in  which, 
after  alleging  tbe  filing  of  the  two  lists 
by  the  plaintiff  and  his  associaties  on  the  one 
hand,  and  Rudolph  and  tils  associates  on 
the  other  hand,  the  said  board  of  election 
commissioners  stated  that  up  to  that  time 
there  had  been  no  occasion  for  the  said  board 
to  select  the  names  of  Judges,  clerks,  and 
challengers  for  said  primary  election,  and 
that  said  board  had  not  yet  undertaken  to 
detiermine  what  names  they  would  select  for 
judges,  clerks,  and  challengers  for  said 
primary  election;  that  said  board  had  not 
8u£Bciait  knowledge  or  information  up  to 
that  time  upon  which  to  form  a  judgment  as 
to  whether  the  plaintiffs  and  their  associates 
or  the  said  Rudolph  and  his  associates  con- 
stituted the  governing  and  controlling  com- 
mittee of  the  Republican  Party  of  the  city  of 
St  Louis,  and  that  said  matters  were  ques- 
tions of  facts  to  be  determined  by  said  board 
when  it  should  undertake  to  select  Judges, 
clerks,  and  challengers  in  said  primary  elec- 
tion; tibat  In  due  time  said  electl(m  commis- 
sioners would  take  up  said  matter  and  make 
due  Inquiry,  and  would  honestly  and  faithful- 
ly decide  said  questions  upon  the  evidence 
before  them,  and  resi)ectfully  suggested  that 
neither  the  Supreme  Court  or  any  judge 
thereof  had  jurisdiction  to  Issue  tbe  writ 
of  prohibition  prayed  tor  by  the  plaintiffs 
and  thereupon  on  the  said  12tb  day  of  Sep- 
tember, 1902,  Hon.  Waltour  M.  Robinson,  one 
of  the  judges  of  the  Supreme  Court  of  Mis- 
souri, in  vacation  made  an  order  over  his 
hand  and  official  signature,  wherein  he  com- 
manded tbe  said  election  commissioners  of 
the  city  of  St.  Louis  to  appear  before  the 
Supreme  Court  of  Missouri  in  banc  on  Tues- 
day, the  14th  day  of  October,  1902,  to  show 
cause  why  a  final  judgment  in  prohibition 
should  not  be  entered  prohibiting  the  said 
board  of  election  commissioners  and  each  of 
them  from  recognizing  in  any  manner  said 
Rudolph  and  bis  associates  as  members  of 
the  Republican  city  central  committee  of  tbe 
city  of  St  Louis,  and  from  recognizing  tbe 
lists  of  judges,  clerks,  and  cballaigers  sub- 
mitted by  said  Rudolph  and  his  associates 
on  September  2,  1902,  and  from  appointing 
any  Judges,  clerks,  and  challengers  for  the 
said  primary  election  to  be  held  on  tbe  16th 
day  of  September,  1902,  by  the  Republican 
Party  in  the  city  of  St  Louis,  from  the  list 
filed  by  said  Rudolph  and  bis  associates, 
and  from  appointing  said  Judges,  clerks,  and 
challengers  from  any  list  except  that  filed 
by  the  plaintiffs  on  August  30,  1902,  and  the 
said  election  commissioners  were  further 
commanded  "to  refrain  from  any  act  or  re- 
cognition of  tbe  body  claiming  to  be  the 
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Republican  dty  central  committee  of  St 
Louis  of  which  said  William  H.  Rudolph  and 
hlB  associates  composed  the  majority,  until 
further  order  of  this  court"  Afterwards 
on  the  14th  day  of  October,  1902,  two  of  the 
said  election  commlBsloners,  Messrs.  Wood 
and  McCaffery,  flled  In  this  court  their  return 
to  the  preliminary  rule  Issued  as  aforesaid 
by  Judge  Robinson,  in  which  after  admitting 
they  were,  together  with  Louis  P.  Aloe,  the 
board  of  election  commissioners  for  the  city 
of  St  Louis  and  that  St  Louis  was  a  city 
over  dOO,000  inhabitants,  and  that  there  was 
a  Republican  Party  in  said  city  duly  organ- 
ized and  having  a  city  c^itral  committee  and 
duly  auUiorlzed  under  the  laws  of  this  state 
to  hold  a  primary  election  for  the  nomina- 
tion of  candidates  under  the  primary  elec- 
tion law  approved  March  13,  1901,  and  that 
a  call  for  a  primary  election  of  the  Republi- 
can Party  of  the  city  of  St  Louis  to  be  held 
on  the  16th  of  September  had  been  Issued, 
alleged  that  as  said  board  of  election  com- 
missioners, they  prepared  a  notice  of  said 
primary  election  to  be  held  on  Septembier 
16,  1902,  and  as  required  by  law  fixed  Sep- 
tember 12,  1902,  as  tlie  last  day  upon  which 
delegates  could  be  filed  in  their  office  for  said 
primary  election,  and  S^tember  15,  1902, 
as  the  last  day  upon  which  the  personal  of 
any  delegate  could  be  changed.  They  admit 
that  the  plaintiffs  and  his  associates,  claim- 
ing to  be  the  managing  and  controlling  com- 
mittee of  said  Republican  Party  of  the  dty 
of  St  Louis,  filed  a  list  of  names  with  said 
board  of  election  commissioners,  from  which 
said  board  was  requested  t»  select  Judges, 
'  clerks,  and  challengers  for  said  primary  elec- 
tlom;  that  afterwards,  dissensions  having 
arisen  In  the  said  Republican  city  committee, 
the  attention  of  the  Republican  state  central 
committee  was  called  to  the  said  dissensions 
and  said  state  central  committee  took  cogni- 
zance of  said  charges,  and,  after  notice  to  the 
plaintiffs  and  each  of  them  on  September  1, 1902, 
removed  plaintiffs  from  their  respective 
positions  as  members  of  the  Republican  city 
central  committee,  and  directed  the  vacan- 
cies to  be  filled  by  the  remaining  members 
of  said  Republican  city  central  committee; 
that  said  committee  did  organize,  and  elect 
William  H.  Blake  as  chairman  and  William 
H.  Hahn  as  secretary,  and  the  said  Repub- 
lican city  central  committee,  thus  recognized, 
rescinded  the  resolution  asking  the  appoint- 
ment from  the  lists  of  Judges  and  clerks 
furnished  by  the  plaintiff  and  his  associates 
of  Judges  and  clerks  for  said  primary  elec- 
tion, and  on  the  2d  of  September,  1902,  filed 
another  list  of  names  from  which  said  board 
was  requested  to  select  Judges,  clerks,  and 
challengers  for  said  primary  election,  and 
that  said  election  commissioners  felt  that  it 
was  their  duty,  and  they  were  bound  by  the 
action  of  the  Republican  state  central  com- 
mittee, to  recognize  the  said  Rudolph  and 
his  associates  as  the  governing  and  control- 
Ung  committee  of  the  Republican  Party  of 


St  Louis,  and  thereupon  proceeded  to  select 
Judges,  clerks,  and  challengers  from  the  list 
filed  by  said  Rudolph  and  his  associates,  and 
that  the  said  election  commissioners  were 
bound  by  the  action  of  the  said  Republican 
state  central  committee  upon  this  question, 
which  was  a  political,  and  not  a  Jadldal, 
one,  and  it  was  respectfully  submitted  to 
this  court  that  it  had  no  Jurisdiction,  If  the 
RepuL.ican  state  coitral  committee  had  de- 
termined which  of  said  rival  committees 
dalmlng  to  be  the  controlling  committee  was 
such  committee,  to  review  said  action.  To 
this  return  of  the  election  commissioners  a 
reply  was  filed  by  the  plalntlits,  in  which 
they  challenge  the  right  of  the  state  central 
committee  to  hear  the  charges  against  plains 
tiffs  and  remove  them  from  the  city  central 
committee  of  the  Republican  Party  of  St 
Louis.  At  the  request  of  the  parties,  a 
spedal  commissioner  was  appointed  on  the 
24th  day  of  December,  1902,  by  this  court 
to  take  and  hear  the  testimony  and  report 
the  same  to  this  court  Afterwards,  In  Janu- 
ary, 1908,  the  said  commissioner  flled  a 
transcript  of  the  evidence  taken  before  him, 
and  in  February,  1903,  the  defendant  Wood. 
and  McCaffery  filed  their  exceptions  to  the 
report  of  the  commissioner. 

Thereafter,  at  the  request  of  counsel  and 
by  permission  of  this  court  the  respective 
counsel  for  the  plaintiffs  and  defendants 
herein  flled  their  briefs  In  this  cause,  that  of 
the  plaintiffs  In  reply  being  filed  October 
26,  1903,  and  the  cause  was  argued  and  sub- 
mitted October  27,  1903,  more  than  a  year 
after  said  primary  election  bad  been  held, 
and  the  general  election  of  1902  had  passed 
Into  history. 

From  the  foregoing  statement  It  is  appar- 
ent now,  and  was  when  this  cause  was  ar- 
gued and  submitted,  that  any  Judgment  this 
court  could  render  could  not  possibly  afford 
the  plaintiffs  any  relief,  because  the  primary 
election  had  been  held  more  than  a  year  be- 
fore the  Issues  were  made  up  in  this  court, 
and  the  cause  submitted.  At  that  time,  and 
ever  since,  our  dockets  have  been  crowded 
with  causes  in  which  personal  and  property 
rights  were  Involved  and  which  could  be  and 
have  been  affected  by  our  judgments,  and 
hence  we  have  permitted  these  more  Import- 
ant and  living  questions  to  occupy  our  time. 
It  is  deemed  proper,  however,  to  dispose  of 
this  matter  and  remove  It  from  the  docket. 
The  writ  of  prohibition  under  our  laws  la 
granted  only  to  prevent  usurpation  of  Judicial 
power.  This  court  In  State  ex  rel.  v.  Oonnty 
Court,  41  Mo.  44,  held  that  the  writ  would 
not  He  to  a  county  court  to  correct  Its  action 
when  performing  a  mere  administrative  func- 
tion In  contradistinction  to  the  exercise  of 
Its  Judicial  power,  and  It  was  held  that  In 
the  removal  of  the  public  buildings  of  a 
county  the  county  court  acts  In  an  admin- 
istrative capadty  as  agent  of  the  county,  and 
prohibition  was  not  the  ranedy.  In  Casby 
et  al.  V.  Thompson  et  al.,  42  Mo.  133,  It  was 
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ralcd  that  a  vrtt  of  problbltlon  did  not  lie 
to  restrain  the  State  Auditor  from  Issuing 
a  distress  warrant  and  the  sheriff  from  exe- 
cutlnj;  the  same,  because  the  duties  of  the 
State  Auditor  were  executive  and  ministerial, 
and  not  Judicial  In  their  nature,  although 
it  was  earnestly  argued  that,  when  the  Au- 
ditor malxes  a  settlement  between  the  state 
and  a  collector  of  the  revenue,  he  exercises 
judicial  functions  and  in  effect  pronounces 
a  judgment  in  striking  tbe  balance,  upon 
which  he  could  issue  his  distress  warrant 
Hockaday  v.  Newsom,  48  Mo.  196. 

Has  the  General  Assembly  of  this  state 
by  the  "Primary  Election  Law"  of  1901  con- 
ferred judicial  powers  upon  the  board  of 
election  commissioners  of  tbe  city  of  St. 
Louis,  within  the  meaning  of  tbe  law  as  to 
the  function  of  a  writ  of  prohibition,  by  the 
provisions  in  section  15  of  said  act:  "The 
judges,  clerks  and  challengers  who  serve  at 
siiid  primary  shall  be  selected  by  tbe  election 
conunlssioners  from  lists  submitted  by  the 
managing  committee  of  the  party  holding 
tbe  same"?  Laws  1901,  p.  156.  We  think 
It  is  clear  by  all  the  analogies  of  the  law, 
and  by  tbe  weight  of  decided  cases,  that 
sncb  board  of  election  commissioners  is  an 
administrative  body  with  specific  statutory 
powers  and  duties  whicb  in  no  manner  trench 
npon  that  Judicial  power  which  is  by  tbe 
Con.«titutlon  of  this  state  vested  in  the  courts. 
In  Thomson  v.  Tracy,  60  N.  X.,  loc.  dt.  37, 
the  claim  was  made  that,  because  the  defend- 
ants were  enjoined  by  a  writ  of  prohibition 
from  acting  as  executor  and  executrix  in 
a  proceeding  against  tbe  Surrogate  Court 
and  tbe  defendants,  tbey  had  no  right  to 
appeal.  The  Court  of  Appeals  very  aptly 
defined  the  scope  of  a  writ  of  prohibition, 
and  concluded  by  saying:  "A  writ  of  pro- 
hibition is  to  prevent  the  exercise  of  a  tri- 
bunal possessing  Judicial  powers  of  Juris- 
diction over  matters  not  within  its  cognizance 
or  exceeding  its  Jurisdiction  In  matters  of 
which  it  has  cognizance.  It  will  not  He 
to  restrain  a  ministerial  act.  Ex  parte 
Brandlacht,  2  Hill  (N.  Y.)  367,  88  Am.  Dec 
•".£«:  People  v.  Supercisors,  1  Hill  (N.  T.) 
l!V>."  In  People  v.  Election  Commissioners, 
54  Cat.  404,  tbe  question  here  raised  was 
!!(inarely  presented  and  as  firmly  decided  that 
a  board  of  election  coninilssloners  was  not 
a  Judicial  body,  and  their  action  not  Judicial, 
and  was  not  subject  to  examination  or  re- 
view by  the  Supreme  Court  by  a  writ  of 
prohibition.  See,  also.  Spring  Valley  W.  W. 
Co.  V.  City  of  San  Francisco,  52  Cal.  Ill; 
.Manrer  t.  Mitchell,  63  Cal.  291;  State  ex 
rel.  Kellogg  v.  Gary,  33  Wis.  93.  In  this 
lapt-clted  case  an  alternative  writ  of  pro- 
hibition was  quashed  after  return  made  and 
i8!>ne  of  fact  Joined:  it  appearing  it  was 
bnprovidently  granted.  Tbe  practice  has  ob- 
tained In  this  court  of  uniting  the  election 
commissioners  with  the  judge  of  tbe  court 
In  prohibition  cases  to  prevent  the  opening 
of  tbe  ballot  boxes,  but  it  is  clear  that  the 


jurisdiction  in  those  cases  depends  npon  the 
proceeding  against  tbe  court. 

A  most  instructive  case  is  that  of  Hom» 
Ins.  Co.  V.  Flint,  18  Minn.  244  (GU.  228). 
In  the  course  of  the  opinion  the  court  said: 
"The  compliance  with  this  law  is  the  act 
threatened  and  sought  to  be  restrained.  If 
tbe  word  is  used  in  the  ordinary  and  legal 
acceptation,  clearly  there  Is  nothing  Judicial 
in  the  making  of  tbe  examination  and  cer- 
tificate required.  The  word  'Judicial'  is  de- 
fined: (1)  Pertaining  to  courts  of  Justice 
as  Judicial  powers.  (2)  Practice  in  the 
distribution  of  Justice,  as  Judicial  proceed- 
ings. (8)  Proceeding  from  a  conrt  of  Justice, 
as  a  judicial  determination.  A  Judicial  in- 
vestigation proceeds  after  notice  and  even- 
tuates in  a  Judgment  which  is  tbe  final  de- 
termination of  the  rights  of  the  parties  un- 
less reversed  by  an  appellate  tribunal.  Tbe 
necessity  of  notice  In  the  Inception  and  tbe 
conclusive  character  of  the  determination  are 
perhaps  as  good  a  test  as  any  other  as  to 
what  proceedings  are  Judicial.  In  this  case 
it  cannot  be  pretended  that  notice  is  required 
or  that  the  determination  or  certificate  would 
be  conclusive  in  collateral  proceedings."  In 
our  opinion  the  facts  stated  in  tbe  petition 
did  not  authorize  tbe  issuance  of  tbe  provi- 
sional order  In  prohibition,  and  the  order 
was  Improvldently  granted  for  the  reason 
that  the  board  of  election  commissioners 
were  in  no  sense  a  Judicial  body,  and  the 
action  sojjgbt  to  be  restrained  was  not  a 
Judicial  action,  and  It  should  now,  as  was 
done  In  State  ex  rel.  Kellogg  v.  Gary,  be 
quashed.  Whether  Judge  Robinson  might 
have  reviewed  the  action  of  the  election, 
commissioners  by  mandamus  as  provided  by 
section  23  of  the  act  of  March  13,  1901  (Laws 
1901,  p.  162),  we  are  not  called  upon  to  de- 
cide, but  we  are  clear  that  prohibition  did 
not  lie. 

2.  But  there  Is  another  ground  upon  which 
we  think  this  cause  should  be  dismissed,  and 
it  is  this:  Courts  do  not  sit  for  the  purpose 
of  determining  speculative  and  abstract  ques- 
tions of  law  or  laying  down  rules  for  tbe 
future  conduct  of  Individuals  In  their  busi- 
ness, but  are  confined  in  their  Judicial  action 
to  real  controversies  wherein  tbe  legal  rights 
of  parties  are  necessarily  involved  and  can 
be  conclusively  determined.  Thomas  v.  Mu- 
sical Mutual  Protective  Union  (N.  T.)  24  N. 
E.  24,  8  L.  E.  A.  178;  BIgelow  v.  Hartford 
Bridge  Co.,  14  Conn.  505,  36  Am.  Dec.  602. 
In  Mills  V.  Green,  159  U.  S.  651,  16  Sup.  Ct 
132,  40  L.  Ed.  293,  a  motion  was  made  In  tbe 
Supreme  Court  of  the  United  States  to  dis- 
miss the  appeal  on  the  ground  "that  there 
is  now  no  actual  controversy  Involving  real 
and  substantial  rights  between  the  parties 
to  the  record  and  no  subject-matter  upon 
which  the  Judgment  of  this  court  can  oper- 
ate," and  It  was  sustained  upon  that  ground 
without  considering  ,any  other  question  ap- 
pearing on  the  record  or  discussed  by  counsel. 
In  that  case  tbe  whole  object  of  the  bill,  was 
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to  secnre  a  right  to  rote  at  the  election  to 
be  held,  aa  the  bill  alleged,  on  the  3d  of 
August,  1896,  of  delegates  to  the  constttn- 
tlonal  conventloii  of  South  Carolina.  Before 
the  appeal  was  taken  that  date  had  passed, 
and  before  entry  of  the  appeal  In  the  Su- 
preme Court  the  convention  had  assembled 
pursuant  to  the  statute  by  which  the  con- 
vention had  been  called.  The  court  held 
that  It  would  take  Judicial  notice  of  the  elec- 
tion of  the  delegates  and  the  assembling  of 
the  convention  as  public  matters  of  history, 
without  formal  proof.  Said  the  court:  "The 
duty  of  this  court,  as  of  every  other  Judicial 
tribunal,  is  to  decide  actual  controversies  by 
a  Judgment  which  can  be  carried  Into  effect, 
and  not  to  g^ve  opinions  upon  moot  questions 
or  abstract  propositions  or  to  deiclare  princi- 
ples or  rules  of  law  which  cannot  affect  the 
matter  In  issue  in  the  case  before  It  It 
necessarily  follows  that  when  pending  an  ap- 
peal from  the  Judgment  of  the  lower  court, 
and  without  fault  of  the  defendant,  an  event 
occurs  which  renders  It  Impossible  for  this 
court.  If  it  should  decide  the  case  In  favor 
of  the  plalntier,  to  grant  him  any  effectual 
relief  whatever,  the  court  will  not  proceed 
to  a  formal  Judgment,  but  will  dismiss  the 
appeal.  And  snch  a  fact,  when  not  appearing 
on  the  record,  may  be  proved  by  extrinsic 
evidence.  Lord  v.  Veazle,  8  How.  251,  12 
L.  Ed.  1067 ;  California  v.  Railroad,  1^  U.  S. 
808,  13  Sup.  Ct  876,  37  L.  Ed.  747. 

Applying  the  foregoing  principles  to  the 
facta  of  this  case.  It  Is  and  has  been  apparent 
since  the  argument  of  this  cause  that  the 
primary  for  which  plalntlfTs  claimed  the 
right  to  name  the  Judges,  clerks,  and  chal- 
lengers had  been  held  a  month  before 
the  provisional  order  In  prohibition  was  re- 
turnable to  this  court  No  Judgment  of  this 
court.  If  it  had  had  Jurisdiction  by  prohibi- 
tion to  so  direct  could  have  availed  to  have 
the  Judges,  clerks,  and  challengers  named  by 
plaintiffs  inducted  into  office  In  time  to  have 
held  such  primary.  When  this  court  met  on 
the  14th  of  October,  1902,  the  day  on  which 
said  provisional  order  was  returnable,  the 
primary  had  been  held,  and  the  candidates 


nominated  thereat  had  been  certified  for 
their  appearance  on  the  ballots.  Under  the 
law  of  this  state  there  was  not  sufficient  time 
to  order  a  new  primary  and  cause  the  names 
of  the  candidates  to  be  certified  in  time  for 
the  November  election  In  1902;  and  it  Is 
plain  no  judgment  this  court  could  have  roi- 
dered  after  the  cause  was  docketed  herein 
could  have  given  plaintiffs  the  only  relief 
they  asked,  to  wit  an  injunction  against  the 
election  commissioners  preventing  them  from 
recognizing  the  Blake-Rudolph  committee  for 
the  purposes  of  said  primary,  which  had  been 
held  a  month  before  this  court  convened,  nor 
was  it  feasible  to  undo  what  had  been  done. 
It  is  true  that  if  a  defendant  aft»  notice 
of  the  filing  of  a  petition  for  Injunction  to 
restrain  the  building  of  a  house  or  of  a 
railroad  or  any  other  structure,  persists  In 
completing  the  building,  the  court  In  which 
the  injunction  Is  pending  is  not  deprived 
of  the  authority,  whenever  in  its  opinion 
Justice  requires  it  to  deal  with  the  rights 
of  the  parties  as  they  stood  at  the  comm»ice- 
ment  of  the  suit  and  compel  the  defendant 
to  undo  what  he  wrongfully  did  since  that 
time  or  answer  In  damages.  Tucker  v.  How- 
ard, 128  Mass.  361;  Atty.  Gen.  v.  Railway, 
4  De  U.  &  M.  75;  Terhune  v.  Railroad,  36 
N.  J.  Eq.  818;  PlattevUle  v.  Railway,  43  Wis. 
493. 

But  obviously  this  Is  not  that  character  of 
the  case.  PI  ere  no  order  or  Judgment  of  this 
flourt,  even  if  It  had  Jurisdiction  In  the  case, 
could  compel  the  defendants  to  undo  vrhat 
had  been  done,  and  this  must  have  been 
apparent  when  the  provisional  rule  was  made 
returnable  long  after  the  said  primary 
was  to  be  held,  and  the  nature  of  the  pro- 
ceeding Is  such  that  a  Judgment  for  damages 
cannot  be  awarded.  It  Is  apparent  that  the 
provisional  rule  was  Improvidently  granted, 
and  that  there  is  nothing  before  us  but  a 
moot  question,  and  that  no  opinion  or  Judg- 
ment we  might  render  could  be  of  any  benefit 
to  the  plaintiffs,  and  accordingly  the  proceed- 
ing Is  dismissed.  All  concur,  except  liAMM. 
J.,  who  was  not  a  member  of  the  court  wboi 
the  cause  was  heard. 
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KBT  ct  aL  T.  HARRIS  et  at 
(Supreme  Conrt  of  Tennessee.    Sept.  9,  1905.) 

1.  OOUSTS— ApfEIXATE    JtTBIBDICnON— Stat- 

DTEa. 

Where  a  bill  for  winding  up  the  estate  of 
«  decedent  as  an  insolTent  estate  is  brought  in 
the  county  court,  as  authorized  by  Shannon's 
Code,  M  4066,  4102,  instead  of  adopting  the 
procedure  prescribed  by  sections  4070-4101, 
prescribing  a  special  procedure  in  the  county 
court  for  the  administration  of  insolvent  es- 
tates of  decedents,  an  appeal  from  the  decree 
of  the  county  court  lies  directly  to  the  Supreme 
Court  under  the  express  provisions  of  section 
4907.] 

2.  Statutes— RKPEAir— Implied  Repeal. 

Acts  1873,  p.  100,  c.  64  (Shannon's  C!ode, 
li  40G7.  6028),  providing  that  the  county  courts 
shall  have  concurrent  jurisdiction  with  the  chan- 
cery and  circuit  courts  to  sell  real  estate  of  de- 
cedents and  that  the  mode  of  procedure  in  the 
county  courts  shalls  conform  to  the  regulations 
for  the  conduct  of  similar  cases  in  the  chancery 
and  circuit  courts,  does  not  impliedly  repeal 
the  special  system  of  legislation  contained  in 
the  Code  for  the  administration  of  insolvent 
estates,  and  does  not  interfere  with  the  juris- 
diction of  the  subject  as  distributed  between 
the  chancery  and  the  county  courts. 

3.  Work  and  Labob  —  Sebvicbs  Betweeh 
Pebsonb  in  Fakixy  Relation. 

Where  near  relatives  live  together  as  mem- 
bers of  the  same  family,  and  services  are  per- 
formed by  one  for  the  other,  it  is  presumed 
that  no  diarge  is  intended  to  be  made,  and  to 
raise  a  debt  out  of  such  circumstances  the 
evidence  must  establish  a  contract,  or  the  cir- 
cumstances or  the  origin  of  the  services  must  be 
so  exceptional  as  to  rebut  the  presumption. 

rW.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Work  and  Labor,  f  11%.] 

4.  Sahb. 

In  a  suit  to  establish  a  claim  for  services 
rendered  by  claimant  to  her  deceased  sister,  it 
appeared  that  deceased  was  an  idiot,  and  had 
been  so  during  her  entire  life ;  that  for  a  number 
of  ^ears  she  was  almost  helpless;  that  she  and 
clamiant  lived  together ;  and  that  all  the  wants 
of  the  deceased  were  supplied  by  claimant. 
Beld,  that  claimant  was  entitled  to  such  com- 
pensation as  the  deceased  would  have  accorded 
claimant,  if  she  had  acquired  full  possession  of 
ber  mental  faculties  before  her  death,  and  had 
possessed  an  ordinary  sense  of  justice. 

3.  Insane  Pebsons  —  Cabe  of  Insane  Peb- 
80NS— Right  to  Recoveb  Cokpensation. 
An   allowance   for   the  services   might   be 
sustained  on  the  ground  that  the  same  were 
necessaries. 

Appeal  from  Overton  County  Court;  J.  N. 
Cannon,   Judge. 

Snlt  by  J.  W.  Key,  administrator  of  Mar- 
tha Harris,  deceased,  and  another,  against 
Andrew  Harris  and  others.  From  a  decree 
of  the  C!ourt  of  Chancery  Appeals  dismissing 
the  case,  rendered  on  the  cause  being  trans- 
ferred from  the  Supreme  Court  on  appeal 
from  a  decree  of  the  county  court  In  favor  of 
-defendants,  plaintlfls  appeal.    Reversed. 

A.  H.  Roberts  for  appellant.  E.  D.  White 
and  B.  A.  Quarles,  for  appellees. 


KBIL,  3.  The  bill  in  the  presrait  case  was 
filed  in  the  county  conrt  of  Overton  county 
S>y  the  administrator  of  the  estate  of  Martha 


Harris  and  by  Tennessee  Harris,  a  creditor. 

The  bin  alleged  in  substance  that  Martha 
Harris  had  died  Intestate,  leaving  surrlvlng 
her  as  ber  only  heirs  at  law  the  complainant, 
Teimessee  Harris,  her  sister,  and  defendants, 
who  are  the  children  of  deceased's  brothers 
and  sisters;  that  the  deceased  was  Indebted 
to  complainant  Tennessee  Harris  In  the  sum 
of  $616.40  for  services  performed  and  for 
burial  expenses  and  for  taxes  paid,  and  that 
the  Insolvency  of  the  estate  had  been  duly 
suggested  befrare  the  clerk  of  the  county 
court;  that  the  deceased  died  the  owner  of 
a  one-half  Interest  in  the  tract  of  land  de- 
scribed; that  the  one-half  Interest  of  the  de- 
ceased was  worth  not  exceeding  $250;  and 
that  It  was  necessary  to  sell  this  land  for 
the  payment  of  the  above-mentioned  debts. 

The  prayer  of  the  bill  was  that  the  estate 
be  wound  up  as  an  Insolvent  estate  la  the 
county  court 

Some  of  the  defendants  filed  answers,  and 
others  suffered  an  order  pro  confeaso  to  be 
taken  against  them. 

The  defense  made  by  those  who  filed  an- 
swers consisted  In  a  denial  of  the  debt  set  up 
in  the  bill  and  also  a  dalm  that  there  was 
personalty. 

The  county  court  directed  a  reference  to  be 
made  to  its  clerk  for  a  report  on  debts  and 
assets. 

The  clerk  reported  that  there  was  dne  Ten- 
nessee Harris  |624  for  services,  $10  for  burial 
expenses,  and  111.40  for  taxes  paid,  aggre- 
gating $645.40;  that  from  this  sum  there 
should  be  deducted  $30  for  rent  of  land,  leav- 
ing a  balance  due  of  $615.40. 

On  exceptions  filed  the  judgment  of  the 
county  court  disallowed  the  Item  of  $624  and 
the  Item  for  taxes,  but  allowed  $10  for  bur- 
ial expenses.  The  decree  of  the  county  court 
thereupon  directed  that  the  whole  tract  of 
land  should  be  sold  for  the  payment  of  the 
$10,  and  that  of  the  proceeds,  after  paying 
the  $10,  the  residue  of  the  funds  should  be 
divided  among  the  heirs  at  law  of  Martha 
Harris. 

From  the  foregoing  decree  the  complain- 
ants prayed  an  appeal  to  this  conrt  Here 
the  cause  was  referred  to  the  Court  of  Chan- 
cery Appeals. 

In  that  court  a  motion  was  made  to  dis- 
miss the  appeal  for  want  of  jurisdiction. 
That  court  sustained  the  motion  on  the 
ground  that  the  county  court  had  exclusive 
jurisdiction  of  the  case,  and  that  therefore 
the  appeal  should  have  heea  prosecuted  to 
the  circuit  court  and  not  to  the  Supreme 
Court 

The  Court  of  Chancery  Appeals,  to  save  time 
for  the  parties  in  the  event  this  court  should 
take  a  different  view  upon  the  question  of 
jiulsdictlon,  found  the  facts  pertaining  to 
the  controversy.  Those  facts,  as  they  bear 
upon  the  large  claim,  make  a  peculiarly 
touching  story  of  sacrifices  made  by  the  com- 
plainant Tennessee  Harris,  In  taking  care  of 
ber  afflicted  sister. 
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These  facts,  are  fonnd  by  the  Court  of  Chan- 
cery Appeals,  are  as  follows: 

"We  find  that  Martha  Harris  was  a  woman 
of  very  weak  mind,  If  not  an  Idiot,  and  had 
been  so  during  her  entire  life.  For  a  num- 
ber of  years  she  was  almost  helpless,  not  able 
to  move  from  her  chair,  or  bed,  without  as- 
sistance. She  was  physically  very  Infirm,  to 
an  extent  that  she  required  almost  constant 
care  and  attention  of  some  one.  She  and 
Tennessee  Harris  lived  on  this  little  tract 
of  land,  which  is  described  as  poor  and  rough* 
and  which  bad  been  given  them  by  their  de- 
ceased father  in  bis  will. 

"For  several  years  a  deceased  brother  lived 
on  the  same  place,  but  all  lived  as  one  fam- 
ily. All  the  wants  of  this  unfortunate  sis- 
ter were  supplied  by  complainant  Tennes- 
see, who,  from  the  proof,  was  tender,  af- 
fectionate, and  attentive  to  her.  This  com- 
plainant would  plow  In  the  fields,  and  hoe 
and  gather  the  crops — ^in  fact,  not  only  do 
her  duty  as  to  keeping  house,  but  did  all 
kinds  of  manual  labor — in  order  to  make 
a  Uvlng  for  herself  and  invalid  sister,  who 
was  powerless  to  do  anything,  by  reason  of 
physical  debilities  and  having  no  mind.  This 
complainant  is  C3  years  old,  being  four  years 
the  senior  of  Martha,  who.  It  la  proven,  was 
as  helpless  as  a  baby,  and  her  sister  had  to 
wait  on  her  as  such. 

"It  is  undisputed  that  Tennessee  was  the 
only  one  who  looked  after  and  waited  on 
Martha.  She  had  to  bathe  and  dress  her,  and 
it  required  nearly  all  her  time  towards  the 
last  to  wait  on  her. 

"The  brother  of  these  ladies  and  his  fam- 
ily, as  stated  to  Tennessee,  would  look  after 
Martha  when  she  went  out  to  work.    •    •    • 

"That  she  worked  faithfully  and  took  care 
of  her  afflicted  sister  is  abundantly  sustained, 
and  that  her  services  were  reasonably  worth 
from  $2.50  to  $3  per  week.  Further,  that. 
If  it  had  not  been  for  her,  Martha  would 
have  been  for  a  long  time  a  charge  on  the 
county  and  In  the  poorhouse." 

That  court  found  that  the  account  proven 
was  reasonable.  They  also  found  that  there 
was  no  personalty  belonging  to  Martha  Har- 
ris' estate. 

But,  as  already  stated,  that  court  felt  com- 
pelled to  dismiss  the  case  for  want  of  Juris- 
diction. 

The  first  question  we  shall  consider  Is 
whether  that  court  reached  a  correct  conclu- 
sion upon  this  subject. 

Prior  to  chapter  64,  p.  100.  of  the  Acts  of 
1873,  to  be  presently  noted  with  more  particu- 
larity, the  chancery,  circuit,  and  county  courts 
all  had  concurrent  Jurisdiction  of  the  sale 
of  lands  of  decedents  for  the  payment  of 
debts,  after  the  exhaustion  of  the  personal  es- 
tate (Shannon's  Code,  $$  4003,  6071.  6112; 
Burgner  v.  Burgner,  11  Heisk.  731;  Norvllle 
V.  Coble.  1  Lea,  467;  LInnville  v.  Darby.  1 
Baxt  307),  except  where  proceedings  in  In- 
solvency were  instituted.  In  respoct  of  this 
latter  class  of  cases  exclusive  Jurisdiction  I 


was  given  to  the  county  court  of  the  admin- 
istration of  all  estates  not  exceeding  the  value 
of  11,000.    Shannon's  Code,  U  4066,  4102. 

Sections  4070  to  4101,  inclusive,  laid  down 
a  peculiar  form  of  procedure  In  the  county 
court  for  the  administration  of  such  cases 
therein  In  respect  of  the  filing  of  claims, 
the  ascertainment  of  debts,  the  making  of 
reports  thereon,  appeals  trom  the  action  of 
the  clerk  on  such  reports  directly  to  thd 
circuit  court,  the  sale  of  land,  and  the  dis- 
tribution of  proceeds. 

But  it  has  always  been  recognized  that 
this  peculiar  procedure  might  be  waived  by 
any  party  who  desired  to  Institute  proceed- 
ings in  insolvency  In  the  county  court  for 
the  sale  of  real  estate,  and  that  the  practice 
of  the  chancery  court  might  be  adopted  and 
used  instead. 

In  Shannon's  Code,  {  4880,  it  Is  provided: 
"In  all  cases  In  which  the  Jurisdiction  of  the 
county  court  is  concurrent  with  the  circuit 
or  chancery  courts,  or  In  which  both  parties 
consent,  the  appeal  lies  direct  to  the  Supreme- 
Court." 

The  preceding  section  (4879)  reads:  "Any 
person  dissatisfied  with  the  sentence.  Judg- 
ment or  decree  of  the  county  court  may  pray 
an  appeal  to  the  circuit  covwt  of  the  county, 
unless  it  is  otherwise  expressly  provided  by 
this  Code." 

By  section  4907  It  Is  provided:  "An  appeal 
in  the  nature  of  a  writ  of  error  lies,  at  the 
Instance  of  either  party,  from  the  Judg- 
ment or  decree  of  the  court  of  chancery 
or  of  the  county  or  circuit  court  in  equity 
causes,  in  all  eases  tried  according  to  the 
forms  of  chancery  upon  the  same  terms  and 
subject  to  the  same  regulations  as  an  appeal 
from  similar  Judgments  or  decrees." 

Section  4908  reads:  "In  all  other  cases 
determined  In  the  county  court,  when  either 
party  is  dissatisfied  with  the  final  decision, 
an  appeal  In  the  nature  of  a  writ  of  error 
may  be  taken  by  him  to  the  circuit  court, 
or  both  parties  consenting,  to  the  Supreme 
Court" 

It  is  perceived  that  the  general  rule  Is 
that  appeals  from  the  county  court  lie  to 
the  circuit  court  Section  4879.  But  this 
rule  is  subject  to  exceptions,  under  which  an 
api)ea]  lies  directly  to  this  court  One  of 
these  exceptions  is  when  the  Jurisdiction 
of  the  county  court  is  concurrent  with  the 
circuit  or  chancery  courts;  another,  when 
both  parties  consent  (section  4880) ;  another 
is  when  the  county  court  proceeds  in  an 
equity  cause  "according  to  the  forms  of  chan- 
cery" (section  4907). 

The  present  case  falls  under  the  latter 
exception — that  Is,  under  section  4907 — since 
It  appears  that  the  proceedings  in  the  county 
court  followed  the  practice  of  the  chancery 
court.  Therefore  an  appeal  could  be  prose- 
cuted directly  from  the  county  court  to  this 
court 

If  the  proceedings  in  the  county  court  had 
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been  according  to  sections  4070  to  4101,  In- 
cIoslTe,  the  appeal  would  necessarily  have 
been  prosecuted  to  the  clrcnit  conrt  Such 
were  evidently  the  eases  of  Phillips,  Adm'r, 
T.  Hoffman,  5  Cold.  251,  and  Davidson,  Adm'r, 
lo  the  Matter  of  John  B.  Bates'  Estate,  2 
Ileisk.  533. 

So,  without  regard  to  chapter  64,  p.  100,  of 
the  Acts  of  1873,  we  are  of  opinion  that  the 
Court  of  Chancery  Appeals  erred  In  dlsmlss- 
iDg  the  appeal. 

Tbe  act  referred  to  Is  reproduced  In  Shan- 
non's Code,  a  4067  and  6028. 

The  act  Itself  reads  as  follows: 

"Section  1.  That  the  county  courts  of  this 
state  shall  have  concurrent  Jurisdiction,  with 
the  chancery  and  circuit  courts  to  sell  real 
estate  of  decedents  and  for  distribution  or 
partition. 

"Sec.  2.  That  the  mode  of  procedure  in 
such  cases  in  the  county  courts  shall  conform 
in  every  respect  to  the  rules  and  regulations 
laid  down  for  the  conduct  of  similar  causes 
In  the  chancery  and  circuit  courts." 

The  language  of  this  statute  Is  very  broad 
■  and  general,  but  we  do  not  thinic  the  Legis- 
lature Intended  thereby  to  break  down  the 
special  system  of  legislation  contained  in  the 
Code  for  the  administration  of  Insolvent 
estates,  or  to  Interfere  with  the  jurisdiction 
of  the  subject  as  distributed  between  the 
chancery  and  county  courts.  The  rule  is 
tliat  a  prior  special  system  of  legislation,  or 
a  special  act  for  the  benefit  of  a  particular 
locality.  Is  not  repealed  by  a  subsequent 
statute  covering  the  general  subject  under 
which  such  prior  special  legislation  falls,  un- 
less there  is  found  In  the  subsequent  act  a 
direct  indication  of  an  Intention  to  repeal 
Mich  prior  legislation,  or  unless  there  Is  a 
necessary  inconsistency  between  the  two  acts. 
Zlckler  V.  Union  Bank  and  Trust  Co.,  104 
Tenn.  277,  293-301,  57  S.  W.  341. 

We  do  not  think,  therefore,  that  the  act 
of  1873  has  any  real  bearing  upon  the  ques- 
tion before  us. 

It  remains  to  be  determined  whether  the 
Court  of  Chancery  Appeals  acted  correctly 
In  reporting  in  favor  of  the  account  of  $624.40 
claimed  by  the  complainant 

The  rule  of  law  Is  that,  where  near  rela- 
tives live  together  as  members  of  the  same 
family  and  services  are  performed  by  one 
for  the  other,  it  is  presumed  that  no  charge 
is  intended  to  be  made.  In  order  to  raise  a 
debt  out  of  such  circumstances,  there  must 
be  evidence  introduced  showing  expressly 
tbat  a  contract  was  entered  Into,  or  the  cir- 
cumstances or  origin  of  the  services  must 
be  80  exceptional  as  to  rebut  the  presumption. 

The  authorities  upon  this  subject  in  this 
state  are  Taylor  v.  Llncumfelter,  1  Lea,  S3, 
and  cases  cited,  and  Gorrell  v.  Taylor,  107 
Tenn.  568,  64  S.  W.  888.  and  cases  cited. 
These  cases  also  contain  a  reference  to  foreign 
aatborltles.  There  is  a  good  statement  of 
the  prhidple  to  be  found  in  15  Am.  &  Eng. 
Encyc.   of   Law    (2d   Ed.)    page   1083.     See 


also  pages  1084  and  1085,  and  the  authorities 
cited  In  the  notes. 

It  is  said  that  the  reason  underlying  the 
rule  Is  that  family  life  abounds  in  acts  of 
reciprocal  kindness  which  tend  to  promote 
the  comfort  and  convenience  of  the  family, 
and  that  the  introduction  of  commercial  con- 
siderations into  the  relations  of  persons  so 
closely  bound  together  would  expel  this  spirit 
of  mutual  beneficence  and  to  that  extent  mar 
the  family  unity. 

The  reason  of  the  law  is  the  soul  of  the 
law.    When  tbat  fails,  the  law  itself  falls. 

In  the  present  case,  under  the  facts  found, 
Martha  Harris  was  never  able  at  any  time 
during  her  life  to  i^erform  any  portion  of  the 
reciprocal  duties  arising  out  of  the  family 
relation.  She  was  wholly  an  object  of  care, 
and  a  burden  upon  the  labor  and  resources 
of  her  sister.  The  latter  was  not  only  moved 
by  sisterly  affection,  and  by  that  feeling  of 
compixssion  which  would  arise  in  the  breast 
of  any  one  possessed  of  normal  sympathies; 
but  she  was,  in  a  sense,  under  a  form  of 
moral  compulsion.  The  burden  had  been  cast 
uppn  her,  and  she  could  not  throw  it  off 
without  a  gross  violation  of  duty  and  a  shock 
to  the  moral  sense. 

We  think,  in  disposing  of  complainant's 
rights,  all  of  these  considerations  should 
be  weighed.  So  viewing  the  matter,  we  are 
of  the  opinion  that  there  should  be  allowed 
to  the  complainant  such  compensation  as 
Martha  Harris  would  have  accorded  her  sis- 
ter. If  she  had  acquired  full  possession  of  her 
mental  faculties  before  her  death,  and  had 
possessed  an  ordinary  sense  of  justice. 

From  this  standpoint  something  must  be 
conceded  for  the  relationship  and  for  natural 
sympathy  and  affection ;  but  we  do  not  think 
that  any  difference  of  opinion  could  arise 
over  the  conclusion  tbat  complainant  Tennes- 
see Harris  was  entitled  to  at  least  half  of 
her  claim  of  |624  for  services. 

We  think,  also,  that  the  allowance  may  be 
sustained  on  the  ground  of  necessaries.  Wal- 
drou  T.  Davis  (N.  J.  Err.  &  App.)  58  Atl.  293, 
60  L.  R.  A.  591,  and  authorities  cited. 

It  results  that  the  decree  of  the  county 
court  and  of  the  Court  of  Chancery  Appeals 
must  be  reversed,  and  the  cause  remanded 
to  the  countj-  court  of  Overton  county,  to 
the  end  that  the  half  interest  of  Martha  Har- 
ris in  the  land  described  in  the  bill  may  be 
sold  for  the  payment  of  the  sum  of  $312  al- 
lowed to  Tennessee  Harris  for  services,  and 
also  the  $10  funeral  expenses,  and  the  costs 
of  the  cause. 


LA  FOLLETTB  COAL.  IRON  &  RT.  CO.  v. 

SMITH. 
(Supreme  Conrt  of  Tennessee.    Oct  21,  1905.) 

Appeal —  Reueabiho  — Diminution  of  Rec- 
OBi>— SuGQESTioN— Time. 

Where  the  fact  Chat  the  appeal  record  was 
defective,  for  failure  to  siiow  a  motion  for  • 
new  trial  and  the  grounds  thereof,  was  relied  on 
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by  appellee  as  one  of  the  reasons  why  the 
judgment  should  be  affirmed,  and  was  set  oat 
In  the  reply  brief,  bnt  no  effort  was  made  to  cor- 
rect it  until  after  judgment  bad  been  affirmed, 
it  was  too  late,  on  a  motion  for  a  rehearing, 
for  appellant  to  suggest  a  diminution  of  the  rec- 
ord and  have  the  same  perfected. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty ;  G.  Mc.  Heuderson,  Judge. 

Action  by  Jamea  J.  Smitb  against  the  La 
FoUette  Coal,  Iron  &  Bailway  Company. 
From  a  judgment  in  favor  of  plaintlfl,  de- 
fendant appeals.  On  petition  to  rehear.  De- 
nied. 

H.  B.  Lindsay  and  W.  A.  Owens,  for  appel- 
lant Ager  &  Peters  and  Lucky,  Sanford  & 
Fowler,  for  appellee. 

WILKES,  J.    This  is  a  petition  to  rehear. 

One  of  the  grounds  upon  which  the  case 
was  decided  originally  in  this  court  was 
that  the  minutes  of  the  court  below  did  not 
show  that  the  motion  for  a  new  trial  and 
the  grounds  therefor  were  set  out,  and  there- 
fore that  the  assignments  of  error  could  not 
be  considered  in  this  court 

A  certificate  is  now  made,  after  the  case 
is  decided,  by  the  clerk  of  the  court  below, 
to  the  effect  that  the  motion  for  a  new  trial 
and  the  grounds  for  the  same  were  regularly 
set  out  upon  the  minutes  of  the  court  below, 
and  that  It  should  hare  so  appeared  in  the 
transcript  to  this  court  and  a  certified  copy 
of  said  minute  entries  is  presented  with  the 
petition,  and  the  petitioner  asks  to  suggest  a 
diminution  of  the  record,  and  to  have  it  made 
perfect  by  the  insertion  of  this  certified 
matter. 

The  rule  of  this  court  Is  that  suggestions 
of  diminutions  of  record  shall  be  made  before 
a  case  Is  called  for  trial,  and  at  such  time  as 
will  give  opportunity  to  have  the  record  per- 
fected before  hearing,  or  the  imperfection 
of  the  record  will  be  waived,  provided,  how- 
ever, that  any  such  amendment  thus  supplied, 
brought  before  the  court  before  the  case  is 
finally  disposed  of,  after  bearing,  may  be  con- 
sidered. 

Under  this  rule,  it  has  been  uniformly  held 
by  the  court  that  suggestions  of  diminution 
and  leave  to  perfect  the  record  must  be  appli- 
ed for  t>efore  the  case  is  finally  disposed  of. 

In  the  case  of  Hinton  v.  Insurance  Co.,  110 
Tenn.  114,  72  8.  W.  118,  the  court  allowed  a 
suggestion  of  diminution  to  permit  the  record 
to  show  that  the  bill  of  exceptions  was  filed 
in  time  in  the  lower  court  and  this  was  done 
after  the  bearing  and  decision  of  the  case, 
but  was  put  upon  the  ground  that  the  ques- 
tion of  when  tJbe  bill  of  exceptions  was  filed 
was  not  raised  on  the  trial  of  the  case,  but 
was  observed  by  the  court  and  raised  upon 
its  own  motion  in  the  decision  of  the  case, 
the  attorneys  having  overlooked  the  fact ;  and 
it  was  upon  this  ground  that  the  petition  was 
allowed  at  that  stage  of  the  proceeding.  See, 
to  same  effect  Oaut  ▼.  Wlmberly,  99  Tenn. 
497,  42  S.  W.  285. 


In  the  present  case,  however,  tba  fact  that 
the  record  was  defective  upon  the  ground 
stated  was  relied  upon  on  the  trial  of  tb» 
case  as  one  of  the  reasons  why  the  Judgment 
should  be  afl^med,  and  was  set  out  in  the 
reply  brief ;  and  the  attention  of  counsel  wab 
thus  brought  to  the  defect,  and  no  effort  was 
made  to  correct  It  The  case  was  under 
advisement  In  the  bands  of  the  court  for 
about  a  week,  and  no  effort  was  made  daring 
that  time  to  correct  the  defect 

In  the  original  opinion  handed  down  it  was 
stated,  in  addition,  that  the  case  had  been 
considered  by  the  court  as  if  the  record  were 
perfect;  and  the  court  announced  that  it 
found  no  error  in  the  proceedings  in  the  court 
below. 

We  think,  therefore,  that  there  is  no  reason 
to  relax  the  rule,  and,  inasmuch  as  opposing 
counsel  insist  upon  it,  it  must  be  enforced, 
and  the  petition  to  rehear  is  dismissed. 


SOUTHERN   HI.   CO.   v.   HAMBLEN 
COUNTY. 

(Supreme  Court  of  Tennessee.    ICarch  2,  1906.) 

1.  Counties  —  Taxation  —  PowKB  to  Tax— 
Speciax  Tax— Necessitt  of  Statihq  Pdb- 

P08B. 

Under  Shannon's  Code,  {  !)992,  defining 
county  courts;  Const  art  2,  f  29,  authorizing 
the  General  Assembly  to  delegate  to  countieir 
the  power  to  impose  taxes  for  conn^  purposes ; 
Laws  1903,  p.  599,  c.  257,  authorizing  counties 
to  levy  an  annual  tax  on  every  $100  of  taxable 
property  not  exceeding  30  cents,  exclnsive  of 
taxes  for  certain  special  purposes ;  and  Shan- 
non's Code,  §§  503,  1^  6041,  6050.  6053. 
authorizing  the  levy  of  special  taxes  for  certain 
purposes — an  order  of  a  county  court  levying 
a  so-called  "special  tax,"  but  not  stating  the 
purpose  for  which  such  tax  is  levied,  is  void. 
[Ed.  Note. — For  cases  in  point  see  voL  45, 
Cent  Dig.  Taxation,  {  497.] 

2.  Save  —  Statement  of  Purpose  —  Suffi- 
ciency. 

The  chairman  of  a  county  court  made  a 
report  to  the  effect  that  there  was  a  Soating 
debt  which  could  be  paid  by  a  tax  levy  of  20 
cents  on  the  $100,  and  at  die  next  meeting  of 
the  court  a  tax  levy  was  made,  including  a 
"special  tax"  of  20  cents  on  the  flOO  valnatlon. 
Beld  that  even  conceding  that  extrinsic  evi- 
dence could  t>e  considered  in  aid  of  the  levy,  the 
chairman's  report  was  not  sufficient  to  show 
the  purpose  for  which  the  special  tax  was 
levied. 

8.  Same— PuBosE  or  Speciai.  Tax. 

Under  Shannon's  Code,  $§  503,  1394.  0041, 
6050,  6053,  defining  the  purposes  for  which  a 
county  may  levy  special  taxes,  a  county  has  no 
power  to  levy  special  taxes  to  defray  expenaes 
incurred  in  suppressing  an  epidemic  of  smallpox 
or  to  repay  a  loan  from  the  sinking  fund  com- 
missioners. 

Petition  for  certiorari  and  supersedeas  hj 
the  Southern  Railway  Company  against 
Hamblen  county  to  stay  the  execution  of  a 
distress  warrant    Judgment  for  petitioner. 

McCauIess  &  Tate,  Susong  ft  Biddie,  and 
J.  B.  Holloway,  for  petitioner.  HIckey  & 
Hickey,  for  Hambloi  County. 
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SHIELDS,  J.  This  Is  a  petition  for 
certiorari  and  Bupersedeas  to  stay  tbe  ex- 
ecution of  a  dlatresB  warrant  Issued  by  the 
derk  of  tbe  connty  court  of  Hamblen  county, 
and  levied  npon  the  property  of  petitioner, 
to  collect  a  special  tax  levied  by  tbat  county 
in  1904,  upon  tbe  ground  that  tbe  tax  levy 
is  invalid  for  failure  to  show  tbe  purpose 
of  the  tax  and  for  want  of  authority  in  the 
county  to  make  tbe  levy. 

Tbe  chairman  of  tbe  county  court  of 
Hamblen  county  made  and  spread  upon  tbe 
minutes  of  tbe  January  term,  1904,  of  that 
court,  a  rqwrt  containing  this  statement: 

"There  is  a  floating  debt  on  tbe  county, 
amounting,  as  near  as  can  be  ascertained, 
to  at)oat  $6,000.  This  debt  has  been  created 
by  sieges  of  smallpox,  and  Jail  Improvements, 
and  a  borrowed  fund  of  $2,000  loaned  tbe 
county  some  years  ago  by  the  sinking  fund 
commissioners.  A  tax  levy  of  20  cents  on 
tbe  $100  will  raise  a  fund  sufficient,  or  nearly 
so,  to  pay  off  this  floating  debt  I  call  the 
coarf  ■  attention  to  this  for  its  consideration." 

U]x>n  tbe  same  day  an  order  was  made  and 
entered  npon  tbe  minutes  in  tbese  words: 

"Upon  motion,  it  was  ordered  by  the 
court  that  the  tax  levy  for  the  year  1904  be 
the  same  as  tbat  of  1903,  except  that  there 
be  a  special  levy  made  of  20  cents  on  tbe 
$100  assessed  valuation." 

At  the  next  April  term  of  tbe  court,  with- 
out noticing  this  order,  a  formal  levy  of 
taxes  for  that  year  was  made  and  ent»ied 
upon  Oie  minutes  In  these  words: 

"Be  it  ordered  by  tbe  court  that  the  follow- 
ing rate  of  taxes  be,  and  tbe  same  is  hereby, 
laid  on  all  real  and  personal  property  and 
polls  for  the  year  1904: 

County   tax    property,    on   the   $100 

valuation   

Sdiool  tax,  on  tlie  $100  valuation. . . . 
Panper  tax,  on  the  $100  valuation. .. 
Railroad  tax,  on  tbe  $100  valuation. . 
Highway  tax,  on  the  $100  valuation. . 
Pike  tax,  on  the  $1()0  valuation .... 
Special  tax,  on  the  $100  valuation.. 
Poll* 


SO  cenU 
10  cents 
10  cents 
6  cents 
10  cents 
35  cents 
20  cento 
50  cento 

"It  is  further  ordered  tbat  all  privileges 
shall  be  the  same  as  that  laid  by  the  state, 
except  tbat  the  county  tax  on  marriage 
licenses  shall  be  60  cents,  and  on  merchants' 
stock  an  ad  valorem  tax  for  county  purposes, 
the  game  tax  as  laid  on  real  and  personal 
property." 

The  special  levy  of  20  cents  on  tbe  $100  of 
assessed  property  is  the  item  contested. 
The  contention  of  the  petitioner  is  that  It 
is  void  because  the  purpose  for  which  it  is 
to  be  used  is  not  stated  in  the  levy,  and, 
farther,  if  extrinsic  evidence  can  be  looked 
to  to  show  its  purpose,  as  insisted  by  the 
defendant,  tbea  tbe  defendant  had  no  au- 
thority to  levy  and  collect  a  tax  for  the 
purposes  claimed. 

Counties  are  provided  for  by  tbe  Constitu- 
tion, bnt  their  creation,  and  the  powers  with 
■which  they,  for  the  most  part,  may  be  vested, 
is  left  to  tbe  discretion  of  the  Legislature. 


They  have  been  created  corporatioiu,  and  ttM 
Justices  in  the  county  court  (qtiarteilr 
court)  assembled  are  their  representatives, 
and  authorized  to  act  for  them.  Code  1858^ 
{  402;    Shannon's  Code,  {  4S3. 

Their  powers  and  duties  have  been  deflnaA 
by  this  court  in  the  case  of  Burnett  v.  Ma- 
loney,  97  Tenn.  714,  37  S.  W.  093,  34  L.  B. 
A.  541,  as  follows: 

"Counties  do  not  hold  and  operate  tmder 
charters  as  do  cities  and  other  municipal 
corporations.  They  have  no  franchises. 
They  make,  and  can  make,  no  by-laws. 
They  have  the  same  powers  and  duties 
throughout  the  state.  They  do  not  have 
to  provide  waterworks,  and  fire  depart- 
ments, and  lights,  and  the  101  necessaries 
for  cities  and  towns.  Their  ordinary  ex- 
penses are  met  by  issuance  of  connty 
warrants  payable  out  of  a  general  fund 
collected  for  all  purposes.  The  occasions 
for  extraordinary  expenditures  are  few, 
such  as  the  building  of  Jails,  courthouses, 
bridges,  and  hospitals,  and  if  it  becomes 
necessary  to  incur  a  debt  for  these  purposes 
which  cannot  be  at  once  met  out  of  the  usual 
revenues,  they  must  get  their  authority  to 
create  such  debts  from  an  enabling  act  of 
the  Legislature,  which  at  the  same  time 
gives  them  power  to  provide  for  its  payment 
by  a  special  act,  and  no  doctrine  is  bettor 
settled  in  this  state  than  that  the  power 
thus  conferred  must  be  strictly  construed 
and  exactly  followed." 

Tbe  county  court,  composed  of  tbe  Justices 
of  the  county  and  known  as  tbe  quarterly 
court,  has  no  inherent  power  of  taxation.  It 
is  tbe  legislative  council  of  the  county,  created 
by  the  General  Assembly  to  act  for  it  in  such 
matters  as  it  may  be  authorized,  and  baa 
only  such  jurisdiction  and  powers  as  are  ex- 
pressly conferred  upon  it  by  statute.  Code 
1858,  !§  4179,  4180,  4186;  Shannon's  Code,  { 
6992;  Grant  v.  Lindsay,  11  Heisk.  651,  665; 
Railway  Co.  v.  Wilson,  90  Tenn.  271,  16  S.  W. 
613,  13  L.  R.  A.  864,  25  Am.  St  R^.  693; 
Walsh  V.  Crook,  91  Tenn.  388,  19  S.  W.  19; 
Colburn  v.  Railroad,  94  Tenn.  43,  28  S.  W. 
298;  Shelby  Co.  v.  Exposition  Company,  96 
Tenn.  653,  36  S.  W.  694,  83  L.  R.  A.  717; 
The  Judges'  Salary  Cases,  110  Tenn.  388,  75 
S.  W.  1061 ;  State  v.  Akin,  112  Tenn.  605,  79 
S.  W.  805. 

The  General  Assembly  is  aathorized  to  dele- 
gate to  the  several  counties  in  the  state  tbe 
power  to  impose  taxes  for  county  purposes, 
which  they  now  exercise  through  their  rep- 
resentatives in  the  quarterly  court  assembled. 
Const  art  2,  i  29. 

Counties  are  authorized  by  tbe  General 
Assembly  to  levy  taxes  for  county  purposes, 
usually  by  special  provisions  in  the  general 
revenue  laws,  enacted  as  a  rule  biennially, 
for  general  county  purposes,  and  by  qpecial 
statutes  for  certain  special  purposes. 

The  general  revenue  law  enacted  in  1903 
(chapter  257,  p.  699,  of  the  published  Acts  of 
that  year)   authorizes   counties  to  levy  an 
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annual  tax  on  every  $100  of  taxable  property, 
not  exceeding  80  cents,  exclnslve  of  the  tax 
for  pnbllc  roads  and  pIkeB,  and  schools,  and 
Interest  on  the  county  debts,  and  other  Bi>e- 
«lal  purposes,  and  such  privilege  taxes  as  are 
levied  by  the  state  for  state  purposes. 

Among  the  special  taxes  which  counties  are 
authorized  to  levy  are  those  for  building  and 
repairing  courthouses,  Jails,  and  other  public 
buildings,  for  constructing  roads  and  bridges, 
maintaining  the  common  schools,  and  the  pay- 
ment of  the  interest  on  the  county  debt 
Shannon's  Code,  g§  603,  1394,  6041,  6050,  6053. 

It  Is  well  settled,  by  repeated  decisions  of 
this  court,  that  counties  have  no  power  to 
levy  and  collect  a  tax  for  any  county  purpose 
In  excess  of  that  authorized  by  the  General 
Assembly,  and  that  this  cannot  be  done  mere- 
ly by  styling  the  levy  "special  tax."  Grant 
y.  Lindsay,  11  Heisk.  666 ;  Railroad  Company 
T,  Franklin  County,  6  Lea,  707;  Burnett  v. 
Maloney.  97  Tenn,  697,  37  S.  W.  689,  34  L, 
R.  A.  641;  McLean  v.  State,  8  Helsk.  22; 
Winston  V.  Railroad  Co.,  1  Baxt  60,  76. 

Mr.  Cooley,  In  bis  work  on  Taxation,  says : 

"The  municipal  corporations  of  a  state, 
liaving  no  inhwent  power  to  tax,  must  take 
auch  pow«  as  Is  conferred  under  the  condi- 
tions and  limitations  that  may  be  prescribed, 
and  only  for  such  purposes  as  may  be  express- 
■ed.  This  is  fundamental.  The  authority  Is 
not  only  a  delegated  authority  conferred  by 
the  state,  but  It  is  to  be  assumed  that  the 
state  has  given  all  It  intended  should  be 
exercised,  and  the  grant,  like  that  of  all 
special  and  limited  grants,  Is  to  be  strictly 
pursued.  Express  power  to  ^evy  particular 
taxes  is  a  negation  of  the  power  to  lay  others ; 
and,  if  particular  subjects  of  taxation  are 
«numerated,  the  corporation  cannot  reach  out 
to  take  others."  Cooley  on  Taxation  (3d 
Ed.)  pp.  654,  565. 

Applying  these  well-settled  principles  of 
law,  we  are  of  the  opinion  that  the  levy  In 
question  Is  void,  and  that  the  distress  war- 
rant issued  to  collect  the  tax  assessed  under 
It  should  be  superseded  and  quashed.  We 
think  that  an  order  of  the  county  court  levy- 
ing a  special  tax  should  state  the  purpose  for 
which  the  levy  is  made.  This  is  necessary 
to  enable  the  taxpayers  to  challenge  It,  If 
It  be  for  a  purpose  not  authorized  by  law, 
and.  If  authorized,  to  compel  the  application 
of  the  tax  to  the  purpose  for  which  it  was  In 
fact  levied,  If  a  diversion  to  some  other  object 
is  attempted.  In  no  other  way  can  an  unlaw- 
ful exercise  of  the  taxing  power  by  counties 
be  ascertained  with  certainty  and  proper 
application  of  taxes  paid  enforced.  It  would 
always  be  possible  for  the  authorities  in- 
trusted with  the  power  of  taxation,  when 
a  levy  or  the  application  of  the  tax  is  called 
In  question,  to  claim  that  It  was  for  some 
purpose  for  which  a  special  tax  Is  authorized, 
or  that  It  was  levied  for  the  purpose  for 
which  it  Is  being  used.  The  object  of  the  tax 
should  be  evidenced  by  some  record  to  which 
the  people  can  resort  for  information.    With- 


out such  record  the  taxpayers  are  mbstan- 
tlally  deprived  of  their  right  to  know  the  pur- 
pose for  which  they  are  taxed,  and  to  have 
the  taxes  paid  by  tbem  applied  to  the  pur- 
poses for  which  they  have  consented  to  <>«* 
taxed. 

This  court,  speaking  through  Mr.  Justice 
Wilkes,  has  said: 

"The  taxpayers  of  every  county  have  a 
right  to  know  for  what  purpose  they  are 
being  taxed,  and  also  to  know  that  taxes  col- 
lected from  tbem  for  any  specific  purpose  aro 
applied  to  such   purpose  and  not  to    some 
other,  at  the   discretion   of  county  officials, 
and  according  to  their  ideas  of  publicpollcy 
or  expediency.    The  law  does  not  provide  for 
the  mixing  of  special  and  ordinary  funds,  nor 
the  supplementing  of  one   by  the  other  by 
county  officials.    •    *    •    But  the  law  layi> 
down  the  rule  of  action  for  county  officials 
as  well  as  all  others,  and  from  it  they  can- 
not depart.    When  the  people  consent  to  be 
taxed  for  any  purpose  they  cannot  complain : 
but  when  they  are  taxed  for  one  purpose  and 
the  fund  is  applied  to  another,   and   when 
they  are  misled  as  to  the  puriMse  for  which 
they  are  being  taxed,  they  have  the  right  not 
only  to  complain,   but  a  remedy  to   redress 
the  grievance,  If  they  apply  to  the  courts  in 
the  proper  way  and   at  the  proper  tln>e." 
Kennedy  v.    Montgomery   County,  98  Tenn. 
166,  38  S.  W.  1076. 

But  it  Is  said  tor  the  defendant  that  the 
purposes  of  this  tax  sufficiently  appear  in 
the   statement  copied   from  the  chairman's 
report,  entered  upon  the  minutes  of  the  court 
at  the    January  term.    We  do  not  think  so. 
If  it  be  conceded  that  extrinsic  evidence  can 
be  considered  in  aid  of  a  tax  levy,  of  which 
there  Is  much  doubt,  that  relied  upon  In  this 
case  is  not  sufficient.     It  is  doubtful  whether 
the  order  made  at  the  January  term  In  rela- 
tion to  taxes  for  the  current  year  was  In- 
tended as  a  levy.    It  Is  vague  and  indefinite, 
even  when  read  In  the  light  of  the  chairman's 
report,  and    Incomplete,    in  that  no   tax  on 
privileges  is  imposed,  which  is  always  done 
It  seems  to  be  more  of  an  expression  of  the 
court  of  what  the  levy  should  be  than  an 
actual  levy,  especially  when  contrasted  with 
the  formal,  definite,  and  complete  levy  made 
at  the  subsequent   April  term.    But,   if  it 
was  intended  as  a  levy,  we  think  it  is  evident 
from   the  action  of  the  court  at  the  April 
term,  that  It  was  abandoned,  probably  be- 
cause considered  defective  and  void,  and  the 
one  then  made  substituted  for  it    This  last 
levy  was  made  three  months  after  the  chair- 
man's report,  and  contains  no  reference  to  it 
It  was   intended  to   be,  and  is,   complete  In 
itself.    There  can  be  only  one  levy,  and  that 
made  in  April  was  the  one  Intended  by  tbe 
court  to  be  effective,   and,  clearly,   the  one 
under  which  the  distress  warrant  against  the 
plalntlfT  was  Issued. 

But  if  the  order  at  the  January  term  was 
Intended  as  a  levy,  and  In  force,  and  we 
could  consider  the  evidence  offered  to  show 
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tbe  purpose  of  the  special  tax  attacked,  still 
we  wovld  be  compelled  to  hold  It  void.  The 
county,  OT  its  representatives  in  quarterly 
eonrt  assembled,  had  no  power  to  lery  a 
gpeoial  ta±  to  defray  expenses  incurred  in 
suppressing  an  epidemic  of  smallpox  and 
rppay  the  loan  made  to  It  by  the  sinking 
fnnd  commissioners.  These  are  general 
county  purposes.  Intended  to  be  covered  by 
the  tax  of  30  cents  upon  the  $100  of  assessed 
proi)erty  authorized  by  the  ticgislature.  It 
Is  trae  that  It  was  within  the  constitutional 
power  of  the  General  Assembly  to  authorize 
a  special  tax  for  these  purposes,  but  It  had 
not  done  so.  There  is  a  special  statute 
(Shannon's  Code,  {603)  authorising  the  levy 
of  a  special  tax  to  pay  for  repairs  made  upon 
the  county  Jail;  but  It  does  not  appear  from 
the  cbalrman's  r^wrt  what  proportion  of  the 
sum  sought  to  be  raised  by  the  special  levy 
is  needed  for  this  purpose.  The  lawful  pur- 
pose of  the  levy  is  so  confused  with  tbe  un- 
lawful pnriMses  that  the  valid  cannot  be 
separated  from  tbe  Invalid,  and  the  whole  ii 
void. 

We  think,  for  these  reasons,  in  any  view 
that  may  be  taken  of  the  case,  the  special 
levy  of  20  cents  upon  the  $100  worth  of  tax- 
able property  to  void  upon  Its  face  and  un- 
authorized by  law,  and  that  the  distress 
warrant  issued  to  enforce  its  collection  as 
a!»lnst  this  petitioner  should  be  superseded, 
and  Judgment  will  be  entered  in  accordance 
with  this  opinion. 


SCOTT  V.  STATH. 
(Snpieme  Court  of  Arkansas.    Jan.  13,  1906.) 

1-  CannifAi.  Law  — Rkquest  to   Charox  — 

Necessitt. 

In  a  prosecution  for  perjury,  the  court 
was  not  l)onnd  to  charge  that  a  conviction  conld 
not  be  had  except  on  the  testimony  of  two  credi- 
ble witnesses,  or  on  that  of  one  witness  and 
corroltorating  evidence,  where  no  such  instruc- 
tion was  requested  by  defendant. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criminal  Law,  |  1096.] 

i  Peiiitj«t— EviDiwcB— Palsb  Tkstimony. 

Where,  in  a  prosecution  for  assault  with 
intent  to  kill,  by  cutting  the  person  assaulted 
with  a  knife,  defendant  testified  that  he  made 
DO  assault  and  had  no  knife  with  him  at  the 
time,  which  testimony  was  alleged  to  be  false; 
whether  defendant  had  a  knife  at  tbe  time  of 
the  allied  assault  was  material  to  the  issue 
then  being  tried,  whether  he  was  in  fact  guilty 
of  tbe  assault  or  not 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  Jeptha  H.  Evans,  Judge. 

Ed  Scott  was  convicted  of  perjury,  and  he 
appeals.    Affirmed. 

Jesse  E.  Loudon,  for  appellant  Bobert  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

BIDDICK,  J.    This  is  an  appeal  from  a 

Judgment  convicting  tbe  defendant,  Ed  Scott, 

of  tbe  crime  of  perjury,  and  sentencing  him  to 

imprisonment  in  the  penitentiary  for  tbe  pet- 
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iod  of  one  year  as  punishment  therefor.  Tbe 
facts  are  that  Ed  Scott  had  been  previously 
indicted  for  an  assault  with  Intent  to  kill 
one  Oarfleld  Cook,  by  cutting  him  witb  a 
knife.  On  tbe  trial  of  that  case  be  took 
tbe  stand  as  a  witness  In  his  own  behalf, 
and  testified  that  he  made  no  assault 
and  had  no  knife  with  him  at  the  time.  He 
was  afterwards  indicted  for  perjury,  the  in- 
dictment being  based  on  his  testimony  that 
he  had  no  knife  in  his  hand  and  that  he  said 
nothing  and  did  nothing  to  Cook  at  the  time 
he  was  alleged  to  have  assaulted  him. 

No  objection  was  made  on  the  trial  to  the 
indictment  in  this  case,  and  it  seems  to  us 
to  be  according  to  the  usual  form  and  suf- 
ficient Counsel  for  defendant  says  that  the 
court  erred  in  failing  to  charge  the  Jury  that 
a  conviction  for  perjury  cannot  be  bad,  save 
on  the  testimony  of  two  credible  witnesses 
or  on  that  of  one  witness  corroborated  by 
other  evidence,  showing  that  the  statements 
of  defendant  on  oath  for  which  he  was  In- 
dicted were  in  fact  false.  But  defendant 
asked  no  such  instruction.  Tbe  cases  be 
cites  from  Texas,  which  hold  that  It  la  a 
fatal  error  for  the  court  to  omit  giving  such 
an  instruction  even  though  not  requested, 
are  in  conflict  with  the  general  rule  and 
with  the  decisions  lu  this  state,  and  cannot 
be  followed  here.  As  the  defendant  asked 
fbr  no  Instruction  on  that  point  he  has  under 
our  practice  no  right  to  complain  that  the 
court  did  not  give  it  White  v.  McCracken, 
60  Ark.  613,  81  S.  W.  882;  Fordyce  v.  Jack- 
son, 56  Ark.  602,  20  S.  W.  528,  597. 

Counsel  for  defendant  did  request  the  court 
to  Instruct  the  Jury  that  If  the  defendant 
was  so  far  from  Cook,  at  the  time  he  was 
alleged  to  have  assaulted  him  with  a  knife, 
that  he  could  not  cut  or  harm  him  with  the 
knife,  then  defendant  could  not  be  convicted 
of  perjury  although  he  testified  falsely 
that  he  had  no  knife  at  that  time.  The  court 
refused  to  give  an  instruction  to  this  effect 
and  counsel  contend  that  this  was  error. 
But,  in  order  to  convict  the  defendant  of 
having  committed  perjury  in  that  case,  it 
was  not  necessary  to  show  that  he  was  guilty 
of  the  assault  charged  in  that  case.  He 
was  charged  In  that  case  with  having  com- 
mitted an  assault  with  a  knife.  It  was  then 
material  to  know  whether  or  not  be  had  a 
knife  at  that  time.  He  testified  that  he  hud 
no  knife  and  now  contends  that  even  if  this 
testimony  was  false  It  was  not  material 
because  the  prosecution  for  an  assault  would 
have  failed  on  another  point  But  to  quote 
the  language  of  the  Court  of  Appeals  of 
New  York  "It  does  not  lie  with  the  perjurer 
to  say  that  if  he  bad  sworn  the  truth  the  case 
for  other  reasons  would  have  failed."  Wood 
V.  People,  59  N.  Y.  123.  In  that  case  the 
court  met  the  same  argument  made  by  coun- 
sel for  appellant  In  this  case  by  saying: 
"Tbto  argument  assumes  that  testimony  in 
order  to  be  material,  must  relate  not  only 
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to  the  Issue  In  tbe  canse^  but  to  an  issne 
wblcb  might  be  fully  maintained  by  tbe  party 
tendering  It;  in  otber  words,  tbat  If  tbe 
testimony  relates  to  a  fact  or  circumstance 
wblcb  la  material  as  part  of  an  entire  case, 
tbe  accused  may  escape  conviction  If  be  can 
sbow  tbat  anotber  essential  fact  conld  not 
have  been  found.  If  a  person  swears  falsely 
In  respect  to  any  fact  relevant  to  tbe  Issue 
belog  tried,  then  we  tbink  be  is  guilty  of 
perjury,  although  tbe  case  failed  from  defect 
of  proof  of  anotber  fact,  and  although  the 
other  fact  alleged  bad  no  existence." 

This  decision  we  think  was  clearly  correct. 
It  is  a  matter  of  no  moment  in  this  case 
whether  defendant  was  guilty  or  Innocent 
of  tbe  assault  charged  against  him  In  tbe 
otber  case,  for  It  was  certainly  material  in 
tbat  case  to  know  whether  he  had  a  knife, 
at  tbe  time  tbe  assault  was  alleged  to  have 
be^i  committed  wltb  a  knife.  If  be  willful- 
ly testified  falsely  In  tbat  case  that  be  had 
no  knife,  then  he  committed  perjury  whether 
be  was  guilty  of  the  assault  or  not,  and  the 
circuit  court  properly  so  held.  Robertson  v. 
State,  64  Ark.  604,  16  S.  W.  582;  Rex  v. 
Rhodes,  2  Raymond  (Eng.)  887;  Wood  v. 
People,  59  N.  T.  117;  2  Bishop,  New  Crlm. 
Law,  8  1032.  Tbe  case  of  Leak  v.  State,  61 
Ai*.  599,  33  S.  W.  1067,  cited  by  counsel 
for  defendant  does  seem  at  first  glance  to 
support  bis  contention,  but  tbe  facts  in  tbat 
case  were  very  different  from  those  here 
and  we  cannot  accept  It  as  authority  for 
the  contention  made  here  which  Is  clearly 
contrary  to  well-established  law. 

The  evidence  was  amply  suflicient  to  sup- 
port tbe  verdict,  and,  finding  no  error,  tbe 
judgment  Is  afiSrmed. 


PLACE  et  al.  v.  STATE,  to  Use  of  GARLAND 
COUNTY. 

(Supreme  Court  of  Arkansas.    Dec.  23,  1005.) 

L  Equitt— Plkadiho— Mdtifakiousness. 

A  bill  against  a  county  clerk  and  the 
sureties  on  his  official  bond  for  snccessive  terms 
of  office,  alleging  that  he  procured  the  allowance 
of  improper  accounts,  that  he  fraudulently  is- 
sued scrip  to  himself  on  fictitious  allowances 
and  on  judgments  of  allowances  which  he  had 
fraudulently  raised  in  amount,  and  that  the  ac- 
counts kept  by  him  are  so  complicated  that  it 
is  impossible  to  point  out  the  various  items  or 
ascertain  tbe  liability  of  the  resi>ective  bonds- 
men without  reference  to  a  master,  is  sufficient 
to  give  a  court  of  equity  jurisdiction  and  justify 
a  joinder  of  the  several  sureties  in  one  suit. 
2.  Same— CoifPUETK  Reuef. 

In  a  suit  in  equity  to  surcharge  the  ac- 
counts of  a  county  clerk  and  recover  from  him 
and  the  sureties  on  his  official  trands  the  amounts 
for  which  warrants  have  been  fraudulently  is- 
sued in  excess  of  tbe  proper  amount  due,  It  was 
proper  to  give  a  decree  for  the  amounts  of  out- 
standing illegal  warrants,  with  a  provision  tbat 
the  judgment  for  such  amounts  might  be  satis- 
fied by  surrendering  the  warrants. 

Suit  t^  tbe  state,  to  the  use  of  Garland 
county,  against  Frank  0.  Place  and  otb^s. 


From  a  decree  In  favor  of  plaintiff,  defend- 
ants appeal.    Affirmed. 

Appellant  Frank  G.  Place  was  duly  elected 
to  and  held  the  office  of  clerk  of  Garland 
county  for  three  successive  terms,  from  1894 
to  1900,  and  gave  separate  bonds,  as  provided 
by  law,  for  tbe  faithful  performance  of  his 
duties  during  tbe  several  terms.  Tbe  prose- 
cuting attorney  on  April  17,  1901,  brought 
this  suit  In  equity  in  tbe  name  of  tbe  state 
of  Arkansas,  for  tbe  use  of  Garland  county, 
against  appellants,  Place  and  the  three  sete 
of  sureties  on  his  said  several  bonds,  to  re- 
cover amounts  alleged  to  be  due  tbe  county 
on  account  of  fraudulent  allowances  and  is- 
suance of  scrip  to  Place.  Tbe  complaint, 
after  making  certain  specific  charges-  of 
fraudulent  procurement  of  allowances  and 
issuance  of  scrip  whereby  Place  is  Indebted 
to  tbe  county  on  a  fair  settlement  In  the  cer- 
tain large  sums  named,  contelns  the  following 
allegations,  viz.:  "But  tbe  said  plaintiff  says 
tbat  tbe  defendant  is  Indebted  to  tbe  said 
Garland  county  in  divers  other  large  sums  of 
money,  for  wblcb  be  has  taken  credit  in  bis 
accounts,  but  for  which  be  was  not  entitled 
under  tbe  law.  And  tbe  said  plaintiff,  com- 
plaining of  tbe  defendant,  says  tbat  be  has 
caused  certain  allowances  to  be  made  him  in 
violation  of  the  law,  and  that  said  defendant, 
after  allowances  were  made  by  the  county  of 
Garland,  raised  or  increased  tbe  amoimte  of 
such  allowances  upon  tbe  records  of  the  coun- 
ty, and  has  thus  made  the  records  appear  as 
showing  allowances  to  him  wblcb  were  never 
In  fact  made  by  the  court;  but  tbe  defend- 
ant nevertheless  wrongfully  and  fraudulently 
Issued  to  himself  scrip  thereon,  and  said 
warrants  have  been  paid  by  Garland  coun- 
ty. *  *  *  Tbe  plaintiff  further  states 
tbat  there  are  divers  otber  sums,  for  wliicta 
tbe  defendant  takes  credit,  which  are  for 
bills  rendered  against  tbe  county,  for  which 
the  county  is  not  and  never  was  liable,  and 
are  fraudulent  and  void,  but  tbat  the  said  ac- 
counts of  the  said  Frank  C.  Place  are  so  in- 
volved and  complicated  that  tbe  plaintiff  is 
unable  to  point  out  and  designate  all  of  said 
items.  That  tbe  said  Frank  0.  Place  has 
been  clerk  of  Garland  county  for  several 
terms  and  has  different  bondsmen  for  each 
term,  and  tbat  tbe  liability  of  tbe  respective 
bondsmen  can  only  be  ascertelned  by  tbe  sta- 
ting of  the  account  by  a  master  to  be  ap- 
I)oIuted  by  the  court"  The  prayer  of  the 
complainant  is  tbat  a  master  be  appointed 
by  the  court  to  state  an  account  between  tbe 
defendant  Place  and  Garland  county,  tbat 
"all  of  said  items  for  which  the  said  defend- 
ant tekes  credit  be  carefully  examined  into, 
and  tbat  he  be  charged  wltb  all  fraudulent 
allowances  made  to  himself  and  for  all 
fraudulent  issues  of  scrip  made  to  others 
and  for  himself,  and  that  Judgment  be  given 
In  favor  of  plaintiff  for  tbe  sum  due,  and 
for  otber  relief."  Tbe  defendants  demurred 
to  the  complaint  on  tbe  ground  (1)  tbat  the 
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court  had  no  jurisdiction  of  the  subject- 
matter  of  the  suit;  (2)  that  the  facts  set 
forth  do  not  constitute  a  cause  of  action; 
and  (3)  that  there  Is  a  defect  and  misjoinder 
of  parties  defendant,  because  the  plaintiff 
bas  no  right  to  join  the  several  sets  of  bonds- 
men In  one  suit  The  demurrer  was  over- 
raled,  and  the  defendants  answered,  denying 
all  the  material  allegations  of  the  complaint 
as  to  fraud  and  Indebtedness  to  the  county 
in  any  man.  It  Is  specifically  denied  In  the 
answer  that  any  of  the  alleged  fraudulent 
warrants  have  been  paid  by  the  county.  The 
court  appointed  a  master,  with  directions  to 
state  an  account  between  defendant  Place 
and  the  county,  such  account  to  show  all  al- 
lowances to  him  and  dates  thereof,  for  what 
sums,  etc,  the  amonnts  and  numbers  of  war- 
rants Issued  to  him,  and  yarions  other  mat- 
ters specifically  designated  in  the  order  of 
reference,  tending  to  establish  the  allegations 
of  the  complaint  The  master  reported,  and 
tipon  exception  thereto  the  court  heard  the 
caose  upon  the  report  and  depositions  of 
witnesses  and  documentary  evidence,  and 
rendered  a  decree  In  favor  of  the  plaintiff 
against  Frank  G.  Place  and  S.  A.  Sammons, 
E.  T.  Housley,  and  W.  P.  Housley,  the  sure- 
ties on  his  bond  for  term  of  office  ending 
October  31,  1898,  In  the  sum  of  $1,751.24,  on 
account  for  warrants  fraudulently  drawn  by 
Place  In  his  own  favor;  and  against  Place  and 
W.  D.  McDowell,  W.  W.  Waters,  O.  6.  Bry- 
ant R.  H.  Rouse,  D.  L.  Moore,  B.  H.  Ran- 
dolph, Zack  Phillips,  and  W.  A.  Moore,  the 
sureties  on  his  bond  for  the  term  ending 
October  31,  1900,  In  the  sum  of  $2,236.80,  on 
account  of  warrants  fraudulently  drawn  by 
Place  In  bis  own  favor.  The  court  specific- 
ally  found  that  the  proof  failed  to  show  that 
the  warrants  so  fraudulently  drawn  by  Place 
had  ever  been  paid  by  the  county,  and  It  was 
fnrther  declared  that  "the  Judgment  and  de- 
cree may  be  satisfied  In  part  or  in  whole  by 
the  turning  over  and  surrendering  to  the 
plaintiff  of  the  warrants  designated  as  fraud- 
ulently drawn,  •  •  •  or  by  payment  In 
Talld  warrants  of  Garland  county,  or  In  law- 
ful money."  Defendants  appealed  to  this 
eonrt 

R.  O.  DavleB  and  Wood  &  Henderson,  for 
appdianta. 

lfcCni.LOGH,  J.  (after  stating  the  facts), 
t  Appellants  contend  that  their  demurrer 
tbonid  have  been  sustained,  because  a  cause 
of  action  Is  not  stated  calling  for  equitable 
interference,  and  that  the  several  sets  of 
bondsmen  could  not  be  joined  in  one  action. 
They  rely  upon  the  case  of  State  v.  Turner, 
4a  Ark.  311.  6  S.  W.  302,  as  sustaining  their 
contention.  That  case  was  a  suit  against 
a  county  eollertor  and  six  sets  of  sureties  on 
big  several  official  bonds  to  set  aside  errone- 
ons  settlements  with  the  county  court  A  de- 
murrer to  the  complaint  was  sustained,  and 
this  oonrt  affirmed  the  decision  of  the  circuit 


court  The  decision  Is  placed  upon  the 
ground  that  the  allegations  of  the  complaint 
lack  precision,  and  do  not  point  out  speciflcally 
the  errors  and  fraudulents  credits  complained 
of,  and  that  no  cause  is  stated  for  uniting 
the  sureties  on  the  several  bonds  In  one  suit 
It  Is  pointed  out  in  the  opinion  that  the  co^ 
lector  is  not  required  by  law  to  keep  books 
and  accounts  from  which  the  condition  of  his 
account  with  the  county  can  be  ascertained, 
but  that  his  account  is  kept  by  the  clerk,  and 
in  this  way  the  court  distinguishes  the  case 
of  State  V.  Churchill,  48  Ark.  426,  3  S.  W. 
852,  880,  where  upon  similar  allegations  a 
suit  of  this  kind  was  maintained  against  the 
State  Treasurer  and  the  separate  sets  of 
sureties  on  bis  several  official  bonds.  We 
think  that  the  facts  of  this  case  bring  it 
within  the  doctrine  established  In  the  Church- 
ill Case,  and  that  the  suit  properly  lies  In 
equity,  and  that  all  the  sureties  may  be 
Joined  In  one  suit  In  this  way  only  can  the 
ends  of  Justice  be  met  Mr.  Justice  Somer- 
vllle,  in  delivering  the  opinion  of  the  court 
In  Lott  V.  Mobile  Co.,  79  Ala.  69,  said:  "The 
question  of  multifariousness  is  often  one  of 
policy  and  convenience,  and  therefore  rests 
largely  within  the  discretion  of  the  court 
It  Is  sufficient  to  sustain  a  bill  against  such 
a  charge  that  each  defendant  has  an  interest 
in  some  one  matter  common  to  all  the  parties. 
The  objection  is  discouraged,  when  sustaining 
it  might  lead  to  Inconvenience  or  defeat  tiM 
ends  of  Justice.  Filing  separate  bills  against 
each  set  of  sureties  in  this  case  it  seems  to 
us  might  lead  to  great  Inconvenience,  in  view 
of  the  peculiar  Interests  each  surety  has  In 
the  taking  of  the  account  and  the  correction 
of  alleged  errors  of  credits  and  payments." 
The  county  clerk  is  the  custodian  of  the  books 
of  the  county  and  the  keeper  of  the  various 
accounts  of  the  county,  with  himself  as  well 
as  with  all  others  who  have  dealings  with 
the  county.  It  is  here  alleged  that  the  clerk 
presented  and  procured  the  allowance  of  Im- 
proper and  fictitious  accounts,  fraudulently 
issued  scrip  to  himself  upon  fictitious  allow- 
ances and  upon  Judgments  of  allowances 
which  he  had  fraudulently  raised  In  amount 
and  that  the  accounts  kept  by  bim  are  so 
complicated  that  it  Is  impossible  to  point  out 
and  designate  the  various  items  or  ascertain 
the  liability  of  the  respective  bondsmen  with- 
out the  aid  of  a  court  of  equity  and  the  ref- 
erence to  a  master.  We  think  these  allega- 
tions are  sufficient  to  give  a  court  of  eqult:; 
jurisdiction  and  Justify  a  joinder  of  the  sev- 
eral sureties  In  one  suit 

2.  It  is  next  contended  that  the  decree 
was  erroneous  because  the  proof  failed  to 
show  that  the  fraudulent  warrants  have  ever 
been  paid  by  the  county.  It  Is  too  plain  up- 
on principle,  to  need  citation  of  authority  In 
support  of  It,  that  sureties  on  official  bonds, 
as  well  as  upon  other  undertakings,  are  liable 
thereon  for  only  such  breaches  as  result  In 
injury  to  the  obligee,  and  only  to  the  extent 
of  such  Injury.    Appellants  say  that  not 
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withstanding  the  misoondact  of  the  principal 
which  amonnted  to  a  breach  of  his  bond, 
the  connty  suffered  no  injury,  because  the 
warrants  have  not  been  paid,  and  that,  being 
Toid  because  of  the  fraud,  the  county  Is  In 
no  wise  liable  for  paym»t  thereof.  State 
T.  Hinkle,  87  Arte.  632,  was  an  action  brought 
at  law  by  the  state,  for  the  use  of  Izard 
county,  to  recover  from  a  sheriff  illegal  fees 
allowed  to  him,  and  for  which  warrants  have 
been  issued,  but  not  paid.  This  court  held 
that  no  recovery  could  be  had  in  that  suit 
without  showing  that  the  warrants  had  been 
paid.  The  case  at  bar  is,  however,  altogether 
different  This  is  a  suit  In  equity  to  sur- 
charge the  accounts  of  the  clerk,  as  well  as 
to  recover  from  him  and  the  sureties  on  his 
official  bonds  the  amounts  for  which  warrants 
have  been  fraudulently  issued  to  him  in 
excess  of  the  proper  amount  due.  The  pri- 
mary object  of  the  suit  Is  to  correct  his  ac- 
counts and  to  ascertain  upon  which  of  his 
bonds  rests  the  liability  for  his  official  mis- 
conduct When  this  was  done  the  court  of 
equity,  which  should  not  grant  relief  by 
pieconeal,  went  further,  and  properly  granted 
such  relief  as  afforded  adequate  protection  to 
the  county  from  injury.  If  the  county  was 
not  liable  for  the  outstanding  illegal  war- 
rants, and  could  not  be  required  to  pay  them, 
and  should  refuse  to  pay  them,  then  appel- 
lants would  be  liable  to  the  holders  of  the 
warrants.  Since  the  county  elects  to  treat 
the  warrants  as  outstanding  llabilltleg,  and 
to  take  a  decree  for  the  amount  thereof, 
giving  appellants  the  right  to  satisfy  the 
decree  by  production  and  surrender  of  the 
warrants,  no  harm  is  done  to  appellants  by 
thus  transferring  their  liability  from  the 
holders  of  the  warrants  to  the  county.  The 
court  In  this  way  protected  the  county  from 
the  danger  of  having  the  warrants  pass  with- 
out notice  of  Illegality  Into  the  hands  of  the 
collector  of  taxes  or  treasurer.  It  is  just 
such  remedy  as  a  court  of  equity  should  af- 
ford. The  warrants  in  question  embraced 
both  legal  and  fictitious  allowances,  and  If 
the  warrants  bad  been  before  the  court,  as 
in  the  case  of  Shirk  v.  Pulaski  County,  4 
Dill.  200,  Fed.  Cas.  No.  12,794,  the  court 
might  have  inspected  them,  and,  as  was  done 
In  that  case,  cut  them  down  to  the  proper 
and  legal  amounts.  But  In  that  case  the 
plaintiff  brought  the  warrants  before  the 
court,  asserting  their  validity,  whereas  In 
the  case  at  bar  the  warrants  were  not  be- 
fore the  court,  and  It  was  not  shown  who  the 
owners  were,  nor  whether  the  warrants  had 
ever  been  paid.  If  the  warrants  are  in  the 
bands  of  third  parties,  and  the  county  re- 
fuses to  pay  them,  appellants  are  liable  on 
their  bonds  to  such  holders  for  the  fraudulent 
misconduct  of  the  clerk  In  Issuing  them ;  if 
they  have  been  paid  by  the  county,  appel- 
lants are  liable;  and  If  the  warrants  are  In 
the  hands  of  appellants,  or  either  of  them, 
the  decree  can  be  satisfied  by  production  and 
surrender  thereof.    So  la  no  event  are  ap- 


pellants Injured  by  the  peculiar  remedy  al- 
lowed by  the  court  If  the  warrants  have 
never  passed  out  of  the  hands  of  appellant 
Place,  appellants  should  have  sbown  that 
fact  by  way  of  defense. 

We  find  no  error  In  the  decree,  and  it  ia 
la  all  things  alBrmed. 


CHOCTAW,  O.  &  G.  B.  CO.  t.  JONES. 
(Supreme  Court  of  Arkansaa.    Jan.  6.   1906.) 

1.  NEOLIOBRCB— CONTRIBXTTOBT    NEGUOEHCE. 

The  defense  of  contributory  Diligence,  in 
an  action  for  negllKence,  rests  on  an  omission 
of  duty  on  the  part  of  plaintiff,  and  is  maintain- 
able when,  though  defendant  was  negligent,  the 
proximate  cause  of  the  injury  was  the  negli- 
gence of  plaintiff.     . 

[Ed.  Note. — For  cases  in  point  see  voL  87, 
Cent.  Dig.  Negligence,  {{  88,  IIS,  118.] 

2.  Mastbb  aro  Sebvakt  —  Assuiiftioii  of 
Risk. 

The  defense  of  assumption  of  risk,  in  an 
action  for  injuries  received  by  a  servant,  rests 
oa  contract  arisius  from  the  contract  of  employ- 
ment that  he  will  assume  the  ordinary  rislca 
of  the  service. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  Si  538,  54S, 
550.] 

3.  Same— Presumptions. 

A  servant  is  presumed  to  know  the  ordi- 
nary risks  of  his  employment  but  he  is  not 
presumed  to  know  of  risks  caused  by  the 
master's  negligence  after  he  enters  the  service. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant,  {  892.] 

4.  Save  —  Masteb's  NEauoEHox  —  Asstncp- 
TioN  OF  Risk. 

Where  a  servant  was  injured  In  conse- 
quence of  the  master's  negligence,  the  master, 
in  order  to  show  that  the  servant  assumed  the 
risk,  must  prove  that  the  servant  voluntarily 
subjected  himself  to  the  new  danger  with  fuU 
appreciation  thereof. 

[Bd.  Note. — For  cases  in  point  see  vol.  34. 
Cent  Dig.  Master  and  Servant  it  574-600 
907.] 

5.  Same— Question  for  Jury. 

Evidence,  in  an  action  for  injuries  received 
by  a  servant  while  assiBtins  in  pushing  from 
a  structure  a  "t>ent"  consisting  of  two  upright 
timbers  and  a  cross-piece,  in  consequence  of  the 
negligence  of  the  master  s  foreman  in  directing 
the  work,  examined,  and  held,  that  the  question 
whether  the  servant  assumed  the  risk  arising 
from  such  negligence  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S§  1068-lOSa] 

6  Same— Obedience  of  Masteb's  Obdebs. 

Where  a  sen-ant  is  ordered  to  assist  in 
doing  certain  work  in  a  certain  manner,  the 
servant  may  rely  on  the  judgment  of  the  master, 
unless  the  danger  is  so  obvious  that  no  prudent 
pers<Hi  would  incur  the  rislL 

[E^.  Note. — For  cases  in  point  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  SS  547-549.] 

7.  Same  —  Nboliqenoe  —  Bvidkrcx  —  Suffi- 
ciency. 

Evidence,  in  an  action  for  injuries  received 
by  a  servant  while  assisting  in  pushing  from 
a  structure  a  "l>ent,"  consisting  of  upright 
timbers  and  a  cross-piece,  examined,  and  held  to 
justify  a  finding  that  the  foreman  directing  the 
work  was  negligent  in  failine  to  ascertain  that 
the  work  could  be  done  in  the  manner  ordered 
without  unnecessary  danger,  authorising  a  re- 
covery. 
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S.  Sams— CoimiBUTOKT  Nboliobnoe. 

A  finding  that  a  servant  was  not  guilty  of 
contribntory  negligenc«  held  warranted. 

a.    SA3CB— ASSUVPTION    OF    RISK— KUOWUEDaB 
OF  DaROEK— iRSTBUCnONS. 

A  request  to  modify  an  instruction,  in  an 
action  for  injuries  received  b;  a  servant,  that 
a  servant  assumes  the  risks  incident  to  the  em- 
ployment, but  does  not  assume  the  risk  of  the 
negligence  of  the  master,  bjr  adding,  unless  the 
servant  knew  of  such  negligence,  or  could  by 
the  use  of  ordinary  care  have  known  of  it,  and 
continaed  in  the  employ  without  objection,  ia 
properly  refused,  because  a  servant  does  not 
assume  the  risks  of  the  master's  negligence  un- 
less he  realizes  the  danger  to  which  the  negli- 
gence exposes  him. 

[Ed.  Note. — For  cases  in  point,  see  -ol.  S(4, 
Cent.  Dig.  Master  and  Servant,  ff  574-o00.] 

la  Same. 

An  instruction,  in  an  action  for  injuries 
received  by  a  servant  while  assisting,  under 
orders  of  the  master's  foreman,  in  pushing 
from  a  structure  a  "bent,"  consisting  of  up- 
right timbers  and  a  cross-piece,  that  if  he  was 
of  sufficient  experience  to  understand  the  danger 
connected  with  the  work,  and  he  knew  that  a 
tope  was  not  to  be  used,  and  continued  at  work 
without  objection,  he  assumed  the  risk,  pre- 
cluding a  recovery,  was  properly  refused;  for, 
though  he  knew  that  no  rope  was  to  be  used, 
he  might  not  have  realized  the  danger  to  which 
he  was  thereby  exposed,  and  without  such  rea- 
lization there  was  no  assumption  of  risk. 

Appeal  from  Circuit  Court,  Saline  County ; 
Alex.  M.  DufBe,  Judge. 

Action  by  Ebenezer  M.  Jones  against  tbe 
Cboctaw,  Oklahoma  &  Gulf  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

On  tbe  3d  of  May,  1903,  Ebenezer  Jones 
was  working  for  tbe  Cboctaw,  Oklahoma  & 
6nlf  Railway  as  a  member  of  a  bridge  gang 
under  a  foreman  named  Collier.  On  that 
day  Collier  and  bis  gang  was  ordered  to 
assist  Tillman,  tbe  foreman  of  another  gang, 
In  tbe  erection  of  a  rock  crusher  on  the  line 
of  tlie  railway.  Tbe  wooden  structure  on 
wbicb  tbe  rock  crusher  rested  was  built  of 
heavy  sawed  timbers.  It  was  located  against 
the  side  of  a  steep  bill.  The  top  of  this  wood- 
Oi  structure  next  to  the  hill  was  about  even 
with  tbe  bill.  On  tbe  opposite  front  side  It  was  20 
feet  bigb.  To  lift  tbe  beavy  iron  parts  of  tbe 
rock  crusher  proper  and  place  them  In  position 
they  n.sed  what  was  called  a  "traveler"  with 
a  crane  attachment  operated  by  a  steam  en- 
gine. In  placing  tbe  top  of  tbe  crusher  in 
position  it  became  necessary  to  also  use 
what  tbe  witnesses  called  a  "bent"  Tbls 
"bent"  consisted  of  two  upright  pieces  and 
a  cross-piece  of  beavy  timbers,  nailed  to- 
gether. These  two  upright  pieces  or  legs 
of  tbe  bent,  upon  wlilcb  tbe  cross-piece  rested, 
were  nailed  to  tbe  top  of  tbe  wooden  frame 
work  on  wbicb  the  crusher  rested,  and  were 
further  held  in  an  upright  position  by  two 
braces,  one  on  each  leg ;  one  end  of  tbe  brace 
being  nailed  to  the  wooden  structure  on 
which  tbe  bent  rested  and  tbe  other  to  a 
leg  of  tbe  bent.  Jones  assisted  two  or  three 
other  men  In  making  and  putting  up  this 
"bait,"  working  under  tbe  direction  of  tbe 


foreman,  Tillman,  wbo  bad  charge  and  supeis 
intendence  of  tbe  work.  After  tbe  "bent" 
bad  served  its  purpose  Tillman  ordered  tbe 
workman  to  throw  it  down.  In  order  to  d* 
so  It  was  necessary  to  knock  the  braces  loose 
and  to  draw  tbe  nails  by  wbicb  the  legs 
of  tbe  bent  were  fastened  to  tbe  wooden 
structure  upon  wbicb  It  rested.  Jones  knock- 
ed tbe  end  of  tbe  brace  on  his  side  loose 
from  tbe  structure.  He  then  commenced  t» 
draw  tbe  nails  wbicb  fastened  tbe  leg.  Col- 
lier, tbe  other  foreman,  suggested  that  a  rope 
be  used  to  lower  tbe  bent  gradually;  but 
Tillman,  wbo  bad  charge  of  the  work,-  said 
tbat  it  was  unnecessary,  and  ordered  tbe 
workmen  to  push  the  "bent"  down.  This  was 
done  Just  about  the  time  Jones  finished  draw- 
>  Ing  the  nails  from  tbe  leg  of  the  bent  on  bis 
;  side.  As  the  bent  was  pushed  oyer  towards 
j  tbe  hill,  the  upper  part  of  tbe  leg  of  tbe 
j  bent  near  which  Jones  bad  been  working 
,  struck  tbe  end  of  a  bolt  projecting  from  a 
]  part  of  tbe  traveler.  As  tbe  other  side  of 
;  tbe  bent  continued  to  fall.  It  caused  tbe  end 
j  of  tbe  leg  upon  which  Jones  bad  been  work- 
I  ing  to  kick  up  and  back,  and  It  struck  Jones 
I  and  knocked  bim  off  of  tbe  structure.  He 
fell  upon  a  car  loaded  with  rock  ballast,  and 
from  it  rolled  to  tbe  ground  below,  a  dis- 
tance of  20  feet  in  all.  His  left  arm  was 
crushed  so  badly  tbat  It  was  necessary  ts 
amputate  it  Just  below  the  elbow.  His  right 
arm  was  crushed  at  the  wrist,  and  be  suf- 
fered other  injuries.  He  brought  an  actios 
against  tbe  company  to  recover  damages, 
alleging  that  tbe  foreman,  Tillman,  was  gull^ 
of  negligence  in  ordering  plaintiff  and  tliA 
other  workmen  to  throw  tbe  bent  down  with- 
out tbe  use  of  a  rope,  and  also  because  be 
ordered  It  thrown  down  without  removing 
both  ends  of  tbe  brace  on  tbe  side  next  to 
plaintiff.  Tbe  defendant  answered,  and  de- 
nied most  of  tbe  material  allegations  of  tbe 
complaint,  and  also  alleged  tbat  tbe  injuries 
received  by  plaintiff  were  received  as  a  result 
of  bis  own  carelessness  and  negligence^ 
or  tbe  carelessness  and  negligence  of  bis 
fellow  servants,  and  without  tbe  fault  of 
tbe  defendant,  and  that  It  was  a  risk  assumed 
by  plaintiff. 

On  the  trial  tbe  court,  among  others,  gav« 
tbe  following  instruction:  "(1)  Tbe  court  in- 
structs the  jury  that  a  person  engaged  In  tbe 
services  of  a  railroad  company  as  a  bridge 
carpenter  assumes  all  tbe  risk  ordinarily  in- 
cident to  tbe  business;  but  he  does  not  as- 
sume tbe  risk  of  the  negligence  of  the  master 
blmself,  or  of  any  one  to  wbom  tbe  master 
may  see  fit  to  entrust  bis  superintending 
autborlty."  Tbe  defendant  saved  its  excep- 
tions to  tbe  giving  of  sucb  Instruction,  and 
requested  the  court  to  modify  it  by  adding 
tbe  following  words:  "Unless  tbe  servant 
knew  of  sucb  negligence,  or  by  tbe  use  of  ordi- 
nary care  should  have  known  of  sucb  negli- 
gence, and  continued  in  tbe  employ  of  tbe 
master   without   objection."    Tbe  court   re- 
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fused  to  make  sncb  modification,  to  which 
the  defendant  excepted.  The  court  gave  quite 
a  number  of  InstructlonB  at  the  request  of 
the  defendant,  covering  the  doctrine  of  con- 
tributory negligence  and  assumed  risks,  but 
refused  to  give  the  following,  to  wit:  "(5)  If 
the  plaintiff  was  a  man  of  ordinary  intel- 
ligence and  understanding,  and  of  sufficient 
experience  to  enable  him  to  see  and  under- 
stand the  dangers  connected  with  the  work 
about  which  be  was  employed  In  tbe  manner 
in  which  It  was  conducted,  then  he  assumed 
the  risks  of  such  dangers,  and  cannot  re- 
cover for  an  Injury  caused  thereby.  (6)  The 
plaintiff  alleges  that  the  defendant  was  negli- 
gent In  falling  to  use  a  rope  in  throwing 
down  said  t>ent,  and  also  in  falling  to  have 
a  brace  removed  from  said  bent  before  direct- 
ing It  to  be  thrown  down.  If  you  find  from 
tbe  testimony  that  plaintiff  Icnew,  or  by  the 
exercise  of  ordinary  care  and  observation 
on  his  part  could  have  known,  that  a  rope 
was  not  to  be  used  and  that  said  brace  had 
not  been  removed,  and  continued  at  bis  work, 
then  he  assumed  tbe  risks  occasioned  there- 
by and  cannot  recover  in  this  case."  De- 
fendant excepted  to  the  refusal  to  give  the 
above  instructions.  The  Jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  of  $4,000, 
and  Judgment  was  rendered  for  that  sum. 
Defendant  appealed. 

E.  B.  Pelrce  and  Tbos.  8.  Buzbee,  for  ap- 
pellant N.  P.  Richmond  and  Wood  &  Hen- 
derson, for  appellee. 

RIDDIOK,  J.  (after  stating  the  facta). 
This  is  an  appeal  by  a  railroad  company 
from  a  Judgment  against  it  for  damages  for 
an  Injury  to  one  of  Its  employes  while  he 
was  acting  under  the  orders  of  a  foreman  in 
charge  of  the  work  upon  which  plaintiff  was 
engaged  at  the  time  of  his  injury.  The  plain- 
tiff and  three  or  four  other  workmen  were 
on  the  top  of  a  wooden  structure  erected  as 
a  support  for  an  iron  rock  crusher.  The 
heavy  iron  part  of  the  rock  crusher  was  lifted 
Into  position  by  means  of  a  "traveler"  with 
a  crane  attached,  worked  by  a  steam  engine^ 
In  placing  the  top  of  the  rock  crusher  in  posi- 
tion tbe  workmen  had  also  to  use  a  "bent" 
This  "bent"  consisted  of  two  upright  pieces 
and  a  cross-piece  some  10  or  15  feet  long, 
connecting  these  two  uprights,  all  of  heavy 
timbers  securely  nailed  and  fastened  to- 
gether. The  bottom  of  these  two  uprights 
or  legs  of  tbe  bent  were  fastened  to  the  top 
of  tbe  wooden  structure,  on  which  the  rock 
crusher  rested.  After  the  bent  had  served 
Its  purpose  the  foreman  ordered  It  removed. 
When  this  order  was  given  some  one  sug- 
gested that  a  rope  be  used,  so  that  it  could  be 
lowered  gradually.  But  the  foreman  said 
that  it  was  unnecessary  to  use  a  rope,  and  or- 
dered the  bent  to  be  pushed  over  and  thrown 
down.  As  It  was  pushed  over  the  top  of  the 
upright  or  leg  of  the  bent  next  to  where  tbe 
plaintiff  was  at  work  caught  on  a  bolt  pro- 


jecting from  the  "traveler."  Aa  the  other 
side  of  the  bent  had  nothing  to  stop  or  con- 
trol  It,  It  was  pushed  or  fell  forward ;  tbe 
side  next  to  plaintiff  catohlng  on  the  project- 
ing bolt  caused  the  bottom  of  the  leg  on  that 
side  to  kick  or  fly  back.  It  struck  plaintiff, 
knocked  him  to  the  ground,  and  caused  blm 
serious  injury,  on  account  of  which  be  re- 
covered Judgment  for  damages,  and  the  main 
question  is  whether  the  facts  support  tbe 
Judgment 

The  liability  of  the  master  for  Injuries  to 
servants  rests  primarily  on  the  broad  prin- 
ciple of  law  that  where  there  is  fault  there  Is 
liability,  but  where  there  Is  no  fault  there  is 
no  liability.  1  Bevens  on  Negligence,  734. 
In  this  case  we  may  say  that  as  the  foreman 
having  charge  of  tbe  work  for  tbe  defendant 
stood  in  Its  place  as  its  representative,  if  be 
by  negligence  while  acting  as  foreman  caused 
the  injury,  the  plaintiff  can  recover  compen- 
sation therefor  from  the  defendant  unless 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, or  unless  the  injury  resulted  from  a 
risk  assumed  by  plaintiff.  The  defendant 
not  only  denies  that  it  was  guilty  of  negli- 
gence, but  it  set  up  both  contributory  negli- 
gence and  assumption  of  the  risk  by  plaintiff 
as  defenses  to  the  action  in  this  case.  There 
is,  of  course,  a  distinction  between  the  de- 
fense of  assumed  risk  and  that  of  contribu- 
tory negltgrace.  The  defense  of  contribu- 
tory negligence  rests  on  some  fault  or  omis- 
sion of  duty  on  tbe  part  of  the  plaintiff,  and 
Is  maintainable  when,  though  the  defend- 
ant has  been  guilty  of  negligence,  yet  the 
direct  or  proximate  cause  of  the  injury  is  the 
negligence  of  the  plaintiff,  but  for  which  the 
injury  would  not  have  happened.  It  applies 
when  the  plaintiff  Is  asking  damages  for  an 
Injury  which  would  not  have  happened  but 
for  his  own  carelessness.  On  the  other  hand, 
the  defense  of  assumed  risk  Is  said  to  rest 
on  contract  which  is  generally  implied 
from  the  circumstances  of  tbe  case ;  It  being 
a  term  which  the  law  importe  Into  the  con- 
tract, when  nothing  is  said  to  the  contrary, 
that  the  servant  will  assume  the  ordinary 
risks  of  the  service  for  which  be  is  paid. 
The  defense  of  assumed  risk  comes  within 
the  principle  expressed  by  tbe  maxim  "Vol- 
enti non  fit  injuria."  This  defense  does  not 
impliedly  admit  negligence  on  tbe  part  of 
the  defendant  and  defeat  the  right  of  ac- 
tion therefor,  as  the  defense  of  contributory 
negligence  does;  for,  where  the  Injury  was 
the  result  of  a  risk  assumed  by  the  servant 
no  right  of  action  arises  In  bis  favor  at  all, 
as  tbe  master  owes  no  legal  duty  to  the  serv- 
ant to  protect  him  against  dangers  the  risk 
of  which  he  assumed  as  a  part  of  his  con- 
tract of  service.  Narramore  v.  Cleveland  R. 
R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R. 
A.  68.  In  other  words,  the  defense  of  as- 
sumed risk  rests  on  the  fact  that  tbe  servant 
voluntarily,  or  at  least  without  physical 
coercion,  exposed  himself  to  the  danger  and 
thus  assumed  the  risk  thereof.    Having  done 
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tUa  of  his  own  accord,  be  bas  no  right,  If 
an  Injur]-  results,  to  call  on  another  to  com- 
pensate him  therefor,  whether  he  waa  guilty 
of  careleaaneas  or  not  Smith  t.  Baker,  1891 
Appeal  Cases  (Eng.) ;  opinion  of  Lord  Bowen 
in  Thomas  y.  Qnartennaster,  18  Q.  B.  DIt. 
(Eng.)  685. 

Bnt.  thongh  the  defenses  of  contributory 
negligence  and  assumed  risk  are  sepArate  and 
distinct,  yet  it  frequently  happens  that  they 
are  both  available  In  the  same  case  and  under 
the  sanae  state  of  facts.    For  Instance,  as  we 
hare  stated,  a  servant  assumes  all  the  risks 
ordinarily  Incident  to  the  service  in  which  he 
is  employed,  and  It  is  also  true  that  he  cannot 
recover  for  an  injury  caused  by  his  own  neg- 
ligence.    Now  it  may  turn  out  that  the  in^ 
Jury  of  which  the  servant  complains  was  not 
only  due  to  one  of  the  ordinary  risks  which 
the  servant  assumed,  but  that  It  was  also 
caused   In  part  by  his  own  negligence.     In 
dealing-  with  such  a  case  it  is,  so  far  as  re- 
sults are  concerned,  Immaterial  whether  It 
be  disposed  of  by  the  courts  on  the  ground  of 
assumed  risk  or  contributory  negligence,  for 
either  of  them  make  out   a    good  defense. 
For  this  reason  the  distinction  between  these 
two  defenses  is  not  always  brought  out  In 
the  reported  cases;  It  being  often  unneces- 
sary to  do  so.    We  have  thought  it  well  to 
point    out    tbe    distinction    between    them 
to    avoid    any    confusion    of    the    law    In 
its   application   to   tbe  facts  of  this   case. 
In  the  application  of  the  doctrine  of  assump- 
tion of  risks  a  distinction  must  be  also  made 
between  those  cases  where  the  injury  is  due 
to  one  of  tbe  ordinary  risks  of  the  service, 
and  what  it  Is  due  to  some  altered  condition 
of  the  service,  cansed  by  tbe  negligence  of 
the  master.    The  servant   Is  presumed   to 
know  the  ordinary  risks.    It  is  bis  duty  to 
inform  himself  of  them,  and  if  he  negligently 
falls  to  do  so  he  will  still  be  held  to  have  as- 
sumed them.    The  decision  In  tbe  recent  case 
of  Grayson-McLeod  Co.  ▼.  Carter  (Ark.)  88 
8.  W.  597,  rests  on  that  ground,  as  do  many 
other  cases  found  in  the  Reports.    But  the 
servant  is  not  presumed  to  know  of  risks  and 
dangers  caused  by  the  negligence  of  the  mas- 
ter after  he  enters  the  service,  which  change 
tbe  conditions  of  the  service.    If  he  Is  Injiued 
by  such  negligence  he  cannot  be  said  to  have 
assuned  tbe  risk,  in  the  absence  of  knowl- 
edge on  his  part  that  there  was  such  a  dan- 
gu;  for,  as  we  have  before  stated,  tbe  doc- 
trine of  assumed  risk  rests  on  consent,  but,  if 
the  Injury  was  caused  In  part  by  his  own 
n^igence,  he  may  be  guilty  of  contributory 
negligence.    On  the  other  hand,  if  he  realizes 
the  danger  and  still  elects  to  go  abend  and 
expose  himself  to  It,  then,  although  he  acts 
with  tbe  greatest  care,  be  may,  if  Injured, 
be  held  to  have  assumed  the  risk.    Maboney 
T.  Dore,  155  Mas&  518,  30  M.  H  366;  Lloyd 
v.  Hanes,  126  N.  C.  359,  35  S.  E.  611 ;  Smith 
T.  Bakor,  1891  Appeal  Cases. 

Now  the  Injury  in  this  case  did  not  result 
ttota  one  of  tbe  ordinary  risks  of  the  em- 


ployment which  a  servant  of  fall  age  and 
experience  must  be  presumed  to  have  known, 
whether  he  did  so  or  not  But,  as  the  Jury 
found,  it  was  brought  about  during  the 
course  of  bis  service  by  the  negligence  of 
the  foreman,  who  had  charge  of  the  work 
and  In  that  respect  represented  the  defend- 
ant Where  the  condition  of  the  service 
is  thus  altered,  and  tbe  servant  is  brought 
face  to  face  with  a  danger  of  that  kind  not 
ordinarily  incident  to  the  work,  then,  as  be- 
fore stated,  new  questions  are  presented. 
The  plea  of  the  master  that  the  servant  as- 
sumed the  risk  is  met  In  such  a  case  by 
the  answer  that  the  danger  arose  from  the 
master's  own.  negligence,  which  is  not  one 
of  the  risks  assumed  by  the  servant  This 
being  so,  the  master,  to  make  good  his  de- 
fense of  assumed  risk,  must  go  further  and 
show  that  the  servant  voluntarily  subjected 
himself  to  the  new  danger  with  full  knowl- 
edge and  appreciation  thereof;  for  such 
risk  constitutes  an  addition  to  those  ordi- 
narily Incident  to  the  service,  and  there  Is 
no  presumption  that  he  bad  knowledge  of 
it  or  assumed  it  This  question  was 
thoroughly  considered  and  discussed  by 
the  Judges  of  the  House  of  Lords  of  England 
In  the  case  of  Smith  v.  Baker,  Appeal  Cases 
1891.  In  that  case  the  plaintiff  was  with 
other  workmen  of  defendant  engaged  in 
drilling  holes  In  rock  for  the  purpose  of 
blasting.  Another  set  of  workmen  were,  by 
means  of  a  movable  crane  operated  by  a 
steam  engine,  moving  the  stones  that  had 
been  blasted.  These  stones  were  often  with- 
out notice  swung  over  the  heads  of  plain- 
tiff and  those  working  with  him.  He  was 
aware  of  the  danger,  but  continued  at  work 
without  protest,  and  was  afterwards  Injured 
by  a  stone  dropping  npon  him.  In  discuss- 
ing the  question  as  to  whether  the  plain- 
tiff assumed  the  risk  by  continuing  at  work 
under  those  circumstances,  the  Judges  called 
attention  to  the  fact  that  the  maxim  npon 
which  the  rule  of  assumption  of  risks  was 
based  was  not  "Sclentl  non  fit  Injuria,"  but 
"Volenti  non  fit  injuria."  A  majority  of 
them  therefore  concluded  that  the  mere  fact 
that  the  servant  remained  at  work  after  dis- 
covering the  danger  to  which  be  was  ex- 
posed did  not  authorize  tbe  court  to  say  as 
a  matter  of  law  that  he  consented  to  assume 
tbe  risk.  They  held  that  whether  be  did 
80  or  not  was  under  the  facts  of  that  case 
a  question  for  the  Jury.  The  Justness  of 
this  decision  has  been  recognized  by  some 
of  the  American  courts.  Maloney  v.  Dore, 
155  Mass.  513,  80  N.  E.  366;  Lloyd  v.  Hanes, 
126  N.  C.  859,  35  S.  E.  611.  But,  though 
this  decision  of  the  highest  English  court 
seems  to  be  logically  sound,  yet  the  law  In 
this  country,  as  settled  by  numerous  de-' 
dslons.  Is  to  some  extent  different  The  rule 
here  seems  to  be  that  one  who,  knowing  and 
appreciating  the  danger,  enters  upon  a  peril- 
ous work,  even  though  be  does  so  by  order 
of   his   superior,    must   bear   tbe   risk.    In 
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other  words,  even  tbongh  he  may  perform 
the  work  nnwilUngly  under  orders  from  his 
superior,  yet  If  there  was  no  physical  com- 
pulsion, and  If  he  knew  and  appreciated  the 
danger  thereof,  he  will  in  law  be  treated  as 
having  elected  to  bear  tlie  risk,  and  cannot 
hold  the  employer  liable  If  Injury  results. 
Telephone  Co.  v.  Woughter,  56  Ark.  206,  19 
S.  W.  575;  Ferren  v.  Old  Colony  R.  R.,  143 
Mass.  197,  9  N.  B.  608;  Burgess  v.  Davis 
Sulphur  Ore  Co.,  165  Mass.  71,  42  N.  E.  501; 
Stiller  V.  Bohn  Mfg.  Co.,  80  Minn.  1,  82  N. 
W.  981;  Mundle  v.  Hill  Mfg.  Co.  86  Me.  400, 
30  Atl.  16;  FIcket  v.  Fibre  Co.,  91  Me.  269, 
89  Atl.  996;  Texas  &  Pacific  R.  R.  Co.  ▼. 
Swearingen,  196  U.  S.  57,  25  Sup.  Ct.  164, 
49  L.  Ed.  382;  C.  Ok.  B.  R.  Co.  v.  McDade, 
191  U.  cj.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96; 
Texas  &  Padflc  Ry.  Co.  v.  Archibald,  170 
U.  S.  665,  18  Sup.  Ct  777,  42  L.  Ed.  1188. 

But  plaintiff  In  this  case  exposed  himself 
to  the  danger  In  obedience  to  an  order  of 
the  foreman.  As  the  danger  was  brought 
about  by  the  negligence  of  the  foreman,  be- 
fore it  can  be  said,  as  a  matter  of  law,  that 
plaintiff  assumed  the  risk  thereof  by  the 
mere  fact  that  he  went  ahead  with  his  work, 
it  must  be  clearly  shown  that  when  he  did 
so  he  knew  and  appreciated  the  danger  to 
which  he  exposed  himself  by  doing  the 
work.  But,  as  plaintiff  was  busily  engaged 
in  work  which  required  tils  attention,  we 
think  It  was  open  for  the  Jury  to  say  that 
he  did  not  know  of  or  fully  appreciate  the 
danger,  and  that  therefore  he  did  not,  by 
continuing  at  work,  assume  the  risk  of  in- 
Jiu"y  to  which  he  was  exposed  by  the  care- 
lessness of  the  foreman.  Taking  into  con- 
sideration the  fact  that  it  would  probably 
have  been  safe  to  have  pushed  the  "bent" 
over  without  the  use  of  a  rope  to  control  it, 
but  for  the  fact  that  there  was  a  nut  pro- 
jecting from  the  traveler  which  was  liable 
to  catch  one  side  of  the  bent,  that  this 
danger  escaped  the  attention  of  the  foreman 
whose  duty  It  was  to  guard  against  It,  and 
that  plalntitTs  attention  was  distracted  more 
or  less  by  bis  work,  we  think  It  exceedingly 
probable  that  he  not  only  did  not  assume 
the  risk  caused  by  the  act  of  the  foreman  In 
ordering  the  bent  pushed  over  without  a 
rope  attached  to  control  it,  but  that  he  was 
not  even  aware  of  the  danger  until  too 
late  to  escape.  He  knew,  of  course,  that 
the  order  liad  been  given  to  push  the  "bent" 
over  without  the  use  of  a  rope;  but  we 
think  it  was  open  for  the  Jury  to  find  that 
he  did  not  know  and  appreciate  the  danger 
to  htm  that  this  order  Involved,  and  that 
therefore  he  did  not,  by  remaining  at  work, 
assume  the  risk.  Telephone  Co.  v.  Woughter, 
56  Ark.  211,  19  S.  W.  675;  Lloyd  v.  Hanes, 
126  N.  C.  359,  35  S.  B.  611;  Maloney  v. 
Dore,  166  Mass.  518,  80  N.  B.  366;  Burgees 
V.  Davis  Sulphur  Ore  Co.,  165  Mass.  71,  42 
N.  E.  601;  Mundle  v.  Hill  Mfg.  Co.  86  Me. 
400,  30  Atl.  16;  Stiller  ▼.  Bohn  Mfg.  Co.,  80 
Minn.  1,  82  N.  W.  981:  Nofslnger  v.  Gold- 
man, 122  Cal.  609,  55  Pac.  425;  FIckett  T. 


Fibre  Co.,  91  Me.  269,  39  Atl.  996;  Shearman 
&  Redfleld  on  Neg.  |  214. 

The  next  question  'Is  whether  or  not  plain- 
tiff was  gniilty  of  contributory  negligence; 
Now  In  this  case,  as  we  have  before  stated^ 
the  plaintiff,  when  injured,  was  acting  in 
obedience  to  an  order  of  the  foreman  in 
charge  of  the  work,  who  represented  the 
defendant  company.  The  order  of  the  fore- 
man to  push  the  "bent"  over  carried  with 
It  an  implied  assurance  that  the  act  could 
be  done  with  reasonable  safety;  for  it  Is 
the  duty  of  the  master  or  his  representative 
to  use  due  care,  and  not  to  order  the  servant 
to  perform  an  act  that  he  knows  to  be 
nnnecessarlly  dangerous.  The  servant  has 
the  right  to  rely  upon  the  Judgment  of  the 
master,  unless  the  danger  is  so  obvious  that 
no  prudent  man  would  incur  it  onder  like 
circumstances.  For  this  reason  we  do  not 
think  that,  because  the  plaintiff,  and  the 
foreman  under  whom  he  was  working  were 
both  in  a  position  to  have  discovered  the 
danger  that  caused  this  Injury,  it  necessarily 
follows  that,  if  one  was  negligent,  both  were 
negligent  It  is  true  that  they  were  twtb  held 
to  the  exercise  of  ordinary  care  only;  but 
what  Is  ordinary  care  may  vary  with  the 
circumstances  and  with  the  duty  required, 
and  the  duty  required  of  these  men  and  the 
circumstances  onder  which  they  acted  were 
different  The  plaintiff  was  actually  engaged 
In  work  under  the  direction  of  the  foreman. 
When  the  "bent"  was  ordered  pushed  over, 
it  became  necessary  for  him  to  unfasten  the 
brace  by  which  it  was  held  in  position  and 
to  draw  the  nails  by  which  the  end  of  the 
leg  of  the,  brace  was  fastened  to  the  structure 
on  which  It  rested.  This  required  him  to 
look  down.  Instead  of  upwards.  He  completed 
this  work  Just  as  the  "bent"  began  to 
fall.  Up  to  that  time  his  attention  was 
necessarily  directed  to  liis  work.  But  the 
foreman  was  doing  no  labor  lilmself.  Be 
was  directing  the  labor  of  the  plaintiff  and 
others.  In  order  to  do  tills  he  was  standing 
on  the  side  of  the  hill,  a  few  yards  away 
from  the  structure,  where  he  could  overlook 
and  direct  the  work.  It  was  his  duty,  be- 
fore ordwlng  the  "bent"  thrown  down,  to 
ascertain  that  the  execution  of  bis  order  in- 
volved no  unnecessary  danger  to  the  men 
engaged  in  the  work.  When  we  consider 
that  the  plaintiff  had  the  right  to  rely  upon 
the  performance  of  this  duty  by  the  foreman, 
and  that  plaintiff's  attention  was  more  or 
less  required  by  the  work  he  was  doing,  it 
seems  very  dear  under  the  facts  of  this  case 
that  the  Jury  were  Justified  in  finding  tbat 
the  foreman  was  gruilty  of  negligence,  but 
that  the  plaintiff  was  not  The  objection 
to  the  foiu:th  instruction  or  parag;raph  of 
charge,  on  the  ground  that  it  permitted  the 
Jnry  to  make  such  a  finding,  must  theref<»» 
be  overruled.  The  question  of  whether  plain- 
tiff was  guilty  of  contributory  negligence 
was,  we  think,  properly  submitted,  and  the^ 
finding  of  the  Jury  must  stand;  for  it  cannot 
be  said,  under  the  facta  of  this  case,  that  the 
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danger  vaa  ao  obrlons  that  no  prudeot  man 
would  have  Incnrred  It.  Sontbwestern  Tele- 
phone Co.  T.  Wooarhter,  56  Ark.  206,  19  S.  W. 
375;  Sneda  ▼.  LIbwa,  66  Minn.  837,  68  N. 
W.  36. 

Gounael  for  defendant  raise  aeveral  objec- 
tions to  the  charge  of  the  court.  The  first 
instruction  is  objected  to  on  the  ground  that 
it  told  the  Jury  that  a  servant  does  not 
assoxne  the  risk  of  the  negligence  of  the  mas- 
ter or  of  one  acting  for  him.  This  is  clear- 
ly tbe  law.  The  modification  of  this  In- 
stmction  asked  by  defendant  was  not  correct, 
for  the  mere  fact  tiiat  the  servant  knows  of 
the  master's  negligence,  or  could  have  known 
of  it  by  the  use  of  reasonable  care,  and  con- 
tinned  his  work  without  objection,  does  not 
necessarily  show  that  the  servant  assumed 
the  risk.  As  before  stated,  to  have  this 
effect  it  mast  lie  shown,  not  only  tliat  the 
servant  was  aware  of  the  negligence,  but  that 
he  also  realized  the  danger  to  which  be 
was  thereby  exposed. 

The  fifth  instruction  given  by  the  court, 
If  read  by  itself,  would  be  misleading;  but 
the  court  told  the  Jury  that  all  of  the  in- 
structions must  be  taken  together,  and  when 
BO  read  we  do  no  think  It  was  prejudicial. 
The  refusal  to  give  instructions  5,  6,  and  7 
requested  by  defendant  was  not  error.  To 
quote  from  the  brief  of  counsel  for  appellant, 
tliese  instructions  were  based  on  the  theory 
that  "If  plaintiff  was  of  sufficient  experience 
to  liable  him  to  see  and  understand  the 
dangers  connected  with  the  work,  and  if 
be  knew,  or  by  tlie  exercise  of  ordinary  care 
and  observation  conld  have  known,  that 
a  rope  was  not  to  be  used,  and  continued 
at  his  wwk  without  objection,  then  be 
asBomed  tlie  risk."  These  instructions  make 
the  fact  of  knowledge  on  the  part  of  the 
plaintiff  that  a  rope  was  not  to  be  nsed 
equivalent  to  Icnowledge  of  the  increased 
danger  to  which  he  was  thereby  subjected. 
The  servant  may  Iiave  known  that  a  rope 
was  not  to  be  used,  and  yet  not  realize  the 
danger  to  which  be  was  thereby  exposed. 
Witboat  such  realization  there  was  no  rea- 
son to  hold  that  he  assumed  the  risk  ot 
obeying  the  order  of  his  foreman. 

It  would  serve  no  useful  purpose  to  take 
up  each  of  the  Instructions  given  and  re- 
fused by  the  court  Sufficient  to  say  that 
we  Iiave  given  the  objections  presented  by 
ooonsel  thereto  careful  consideration  and  are 
of  the  opinion  that  no  error  was  committed. 
The  evidence  Is  sufficient  to  sustain  the 
Judgmoit,  and  it  is  therefore  affirmed. 


SOUTHESN  COTTON  OIL  CO.  v.  SPOTTS. 

(Baprane  Court  of  Arkansas.    Jan.  20,  1906.) 

L  Master  akd  Servant — Injubt  to  Sebvant 

— AssiricFTioiT  or  Risk — Instbuctions. 

An  instruction,  in  an  action   for  injuries 

Kceived  by  a  servant  while  oiling  machinery  in 

motion,    that    if    the    superintendent    directed 


plaintiff  to  oil  the  machinery  while  in  operation, 

and  ]plaintiff  requested  him  to  stop  it,  and  the 
superintendent  refused  so  to  do,  but  told  plain- 
tiff that  it  was  not  dangerous,  plaintiff  would 
be  relieved  of  assumed  risk  in  obeying,  unless 
"the  danger  was  so  patent  that  no  person  of 
ordinary  prudence"  would  have  obeyed,  is  er- 
roneous, because  it  leaves  out  of  consideration 
the  fact  that  plaintiff  might  have  known  and 
appreciated  the  danger  of  oiling  the  machinery 
while  in  motion. 

2.  Sauk — OBKonsiroK  to  OBDEse  or  BIasteb — 

Evidence — Inbtbuctiohs. 

Where  a  servant  was  ordered  by  the  master 
to  oil  machinery  while  it  was  in  operation, 
being  informed  that  there  was  no  danger,  and 
was  injured,  an  instruction  that  he  assumed  the 
risk  of  dangers  which  by  the  exercise  of  ordi- 
nary care  he  might  have  known,  that  the  test 
was  not  whether  he  comprehended  the  danger, 
but  whether  he  ought  to  have  done  so,  and  that 
he  was  chargeable  with  knowledge  of  such 
danger  as  he  might  have  known  by  the  exercise 
of  ordinary  care,  and  that  he  assumed  the  risk 
incident  to  the  service  he  was  performing,  was 
erroneous,  since,  before  a  servant  acting  under 
orders  of  the  master  assumes  the  risk,  it  must 
be  found  that  he  knew  of  the  danger  and  ap- 
preciated it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  88  648-651.] 

8.  APPEAIi — Habmless    Ebrob — Ebbob   Favob- 

ABLE  TO  Party  CoMPLAiNiNa. 

A  party  cannot  complain  of  an  instruction 
more  favorable  to  him  than  he  is  entitled  to 
under  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  88  4052,  4066- 
4058.] 

4.  Master  and  Skbvant — Iitjxtbt  to  Sebvant 
— NEoueENOK— Question  fob  Jurt. 

Evidence,  In  an  action  for  injuries  re- 
ceived by  a  servant  while  oiling  machinery  in 
operation  in  obedience  to  the  express  orders  of 
the  superintendent,  examined,  and  held,  that 
the  question  whether  it  was  negligence  to  send 
the  servant  Into  moving  machinery  was  for 
the  jury. 

6.  Saue  —  Contbibutobt  Nxgugenoe — Ques- 
tion FOB  JUBT. 

Whether  a  servant  receiving  injuries  while 
oiling  machinery  in  motion  in  obedience  to  the 
orders  of  the  superintendent  was  guilty  of  con- 
tributory negligence  in  obeying  the  orders,  was, 
under  the  evidence,  for  tlie  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34. 
Cent  Dig.  Master  and  Servant  H  1089-113ZJ 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; Frederick  D.  Feelkerson,  Judge. 

Action  by  Jim  Spotts  against  the  Southern 
Cotton  Oil  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff,  Jim  Spotts,  brought  this 
suit  against  the  Southern  Cotton  Oil  Company 
to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  alleged  negligence 
of  the  defendant  The  defendant  (a  foreign 
corporation)  was  operating  a  cotton  seed  oil 
mill  at  Newport,  Ark.,  and  the  plaintiff  was 
in  its  service  as  a  day  laborer.  Plaintiff's 
duties  were  to  perform  work  of  a  miscellane- 
ous character  atrout  defendant's  mill  under 
the  directions  of  the  foreman  or  superintend- 
ent, and,  among  other  duties,  to  keep  the 
machinery  oiled.  He  received  the  Injuries 
complained  of  while  oiling  certain  parts  of 
the  machinery  while  it  was  in  motion,  and 
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claims  that  he  did  so  pnnriaiit  to  the  direct 
command  of  the  foreman;  that  he  reqnested 
the  foreman  to  shut  down  the  machinery, 
which  the  latter  refused  to  do.  This  was  de- 
nied, and  the  testimony  on  this  point  was  con- 
flicting. At  the  time  of  the  Injury,  plaintiff 
was  oiling  the  part  of  the  machinery  operat- 
ing what  is  known  as  the  "boU  reel."  He 
had  climbed  up  and  was  standing  upon  the 
conveyor,  several  feet  above  the  floor,  and 
was  attempting  to  pour  oil  into  an  oil  bole 
on  the  shaft  behind  a  large  cogwheel,  called 
the  "crown  gear."  Engaging  the  crown  gear 
was  a  smaller  cogwheel  or  pinion,  which  was 
set  on  a  shaft  connected  with  a  belt  which 
supplied  power  to  run  the  boll  reel.  The 
plaintiff  claimed  that  on  the  shaft  Immediate- 
ly back  of  the  crown  gear,  and  between  it 
and  the  bearing  into  which  he  was  pouring 
oil,  there  was  a  collar  which  was  held  in  place 
by  a  set  screw  projecting  about  an  inch.  His 
statement  as  to  the  injury  was  that  he  did 
not  know  of  the  presence  of  the  set  screw ; 
that  It,  as  well  as  the  oil  hole,  was  In  a  dark 
place  behind  the  crown  gear ;  and  that,  as  he 
was  cleaning  out  the  oil  hole  preparatory  to 
pouring  oil  into  it,  the  set  screw  caught  the 
sleeve  of  his  work  coat,  threw  him  against 
the  machinery,  and  broke  his  finger,  cut  his 
shoulder,  and  Inflicted  other  Injuries.  Plain- 
tiff's testimony  Is  In  part  as  follows:  "The 
way  I  got  hurt  that  morning,  Mr.  Stark  pass- 
ed through  there  and  be  said:  'Spotts,  how 
Is  everything?  •  And  I  said :  'It  is  all  right- 
He  said:  'Keep  everything  going  and  keep 
oiled  up.'  He  said:  'I  smell  a  hot  box. 
Hunt  It  up  and  oil  It.'  He  went  into  the 
office  and  stayed  about  half  an  hour,  came 
back  and  said :  'Spotts,  hunt  that  box  up 
and  oil  it'  I  said:  'All  right  I  have  look- 
ed for  It  and  I  can't  see  which  one  It  is,  nn- 
less  It  is  the  one  on  the  boll  reel.'  He  said : 
'By  God!  fOr  Christ's  sake,  oil  It'  I  said: 
'Tou  will  have  to  shut  down  the  machinery.' 
He  said:  'Do  yon  think  I  will  shut  this 
down  for  that  little  box?'  He  had  always 
told  me  to  put  It  there  on  Sunday,  and  that 
Sunday  I  hadn't  worked.  After  he  spoke  and 
told  me  to  get  up  there  and  oil  it  and  I  asked 
blm  if  he  would  shut  down,  and  he  asked 
me  if  I  was  a  damned  fool  to  reckon  he  would 
shut  down  the  machinery  to  oil  it  I  went 
and  got  my  can  and  there  was  a  piece  of  a 
ladder;  I  was  afraid  I  would  fall  on  the 
conveyor.  There  was  a  ladder  about  10  feet 
high.  It  was  broken.  I  went  up  there,  and 
tlie  conveyor  ran  along,  and  there  was  a 
shaker,  and  I  put  my  foot  on  the  block  and 
got  up  on  another  conveyor,  and  I  didn't 
notice  the  set  screw."  The  defendant  denied 
that  there  was  any  set  screw  at  the  place 
named,  or  that  the  foreman  directed  plaintiff 
to  oil  the  machinery  while  In  motion,  and  in- 
troduced testimony  in  support  of  Its  denial. 
The  Jury,  returned  a  verdict  in  favor  of  the 
plaintiff,  assessing  his  damages  In  the  sum 
of  Sl.OOO,  and  the  defendant  appealed  from 


an  order  overmllng  Its  moti<»i  for  a  new 

trial. 

Jno.  W.  &  Jos.  M.  Stayton,  for  appellant 
Joseph  W.  PUlllps  and  Campbell  &  Snlta, 
for  appellee. 

Mcculloch,  J.  (afto'  stating  the  facts^ 
The  defense  put  forth  by  the  defendant  was 
that  the  manner  of  the  plaintiff's  injury  was 
one  of  the  ordinary  dangers  connected  with 
and  incident  to  the  service  which  he  was 
employed  to  perform,  and  that  by  virtue  of 
his  employment  he  assumed  the  risk,  or  that 
the  injury  resulted  directly  from  the  negli- 
gence of  the  plaintiff.  Numerous  exceptions 
were  saved  to  the  giving  of  instructions  ask- 
ed by  the  plaintiffs  and  the  refusal  to  give 
certain  Instructions  asked  by  the  defendant 
We  do  not  deem  It  necessary  to  set  forth  and 
discuss  all  the  instructions  asked  or  given. 
The  court  correctly  put  the  case  before  the 
Jury  upon  the  Issue  of  negligence  of  defendant 
and  contributory  negligence  on  the  part  of  the 
plaintiff. 

Counsel  for  appellant  especially  complain 
at  the  following  Instruction,  on  the  question 
of  assumed  risk,  given  on  motion  of  plain- 
tiff: "(7)  If  you  find  from  the  evidence  that 
the  foreman  or  superintendent  directed  plain- 
tiff to  oil  the  machinery  while  in  operation, 
and  the  plaintiff  requested  him  to  stop  the 
machinery  for  such  purpose,  and  the  foreman 
or  superintendent  refused  to  do  so,  but  told 
plaintiff  that  it  was  not  dangerous,  or  that 
he  would  not  get  hurt,  then  plaintiff  would 
be  relieved  of  any  assumed  risk,  and  would 
not  be  guilty  of  contributory  negligence  In 
obeying  such  direction,  unless  the  danger 
was  so  patent  that  no  person  of  ordinary  pru- 
dence and  care  would  have  obeyed  such  direc- 
tion, or  unless,  In  the  manner  of  ob^lng  sncb 
direction  and  oiling  said  machinery,  plain- 
tiff acted  as  an  ordinarily  prudent  person 
would  not  have  done  under  the  circumstan- 
ces." It  is  urged  that  this  Instmctloa  Is  de- 
fective as  a  deflnition  of  assumption  of  risk, 
because  It  leaves  out  of  consideration  the 
fact  that  plaintiff  might  have  actually  known 
of  the  location  of  the  set  screw  and  appreciat- 
ed the  danger  In  oiling  the  machinery  while 
in  motion,  even  though  the  danger  was  not 
so  "patent  that  no  person  of  ordinary  pru- 
dence and  care  would  have  obeyed  sncb 
direction."  The  instruction  seems  open  to 
this  objection,  and,  standing  alone,  would 
have  been  erroneous.  But  the  defldoicy  In 
this  instruction  is  supplied  by  others  on  the 
subject  given  at  the  request  of  appellant 

The  court  gave  the  following  at  the  re- 
quest of  the  defendant:  "(0)  If  you  find 
from  the  evidence  that  the  plaintiff  was 
employed  to  perform  certain  work  and  labor 
about  the  boll  reel  at  Its  oil  mill,  and  one  of 
his  duties  was  to  oil  Its  parts,  you  are  In- 
structed that  be  assumed  the  ordinary  risks 
incident  to  this  employment  and  also  all  the 
dangers  which  were  obvious  and  apparent: 
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and    If  he  contlnaed   In   hla   work  having 
knowledge,  or  by  the  exercise  of  reasonable 
care  might  have  known  the  dangers  InTolved, 
he  is  deemed  to  have  assumed  the  risks,  and 
to    hare   waived    any    claim    for    damages 
against  the  defendant  In  case  of  personal  in- 
jury.   The  tme  test  Is,  not  whether  he  did 
comprehend  the  danger,  but  whether  he  ought 
to  hare  comprehended  it;  and  he  Is  charge- 
able with  knowledge  of  such  danger  as  he 
might  hare  known  and  comprehended  by  the 
exercise  of  ordinary  care,  and,  though  the 
work  of  oiling  the  bearings  of  the  boll  reel 
might  have  been  dangerous,  he  assumed  all 
dangers  and  risks  Incident  thweto."    This 
instruction  was  more  favorable  to  defendant 
than  the  law  of  the  case  warrants.    The  doc- 
trine of  assumed  risk  In  such  cases  is  so  ex- 
haustively treated  in  the  case  of  C.,  O.  &  O. 
Ry.  Co.  V.  Jones  (recently  decided  by  this 
court)  92  8.  W.  244,  and  the  principles  there- 
in announced  so  completely  control  this  case 
that  we  do  not  deem  it  necessary  to  renew  the 
discussion  here.    It  is  clearly  pointed  out  in 
the  cage  just  cited  that  the  defense  of  as- 
sumed risk  is  based  upon  the  voluntary  and 
conscious  exposure  to  the  danger  by  the  serv- 
ant.   When   acting   under   the   direct   com- 
mands of  the  master,  bef<M«  the  servant  can 
l>e  said  to  have  assimied  tlie  risk,  it  must  be 
found  that  he  knew  of  the  danger  and  ap- 
preciated it    It  is  not  correct  to  say,  in  the 
langaage  of  the  Instruction  Just  quoted,  that 
"be  is  chargeable  with  knowledge  of  such 
dangers  as  be  might  have  known  and  compre- 
boided  by  the  exercise  of  ordinary  care,"  and 
a.<iSTuned  ail  the  risk  incident  to  the  service 
be  was  performing.    The  instructi<»  would 
have  been  applicable  to  a  state  of  fact  where 
tbe  servant  was  proceeding  in  the  discharge 
of  his  regular  dutiea  in  the  ordinary  way, 
but  not  where  he  was  proceeding  under  the 
command  of  the  master  and  in  the  face  of  a 
danger  not  Incident  to  his  ordinary  duties. 
It  entirely  ignored  the  claim  of  plaintiff  that 
be  was  under  the  special  direction  of  the 
foreman  oiling  the  machinery  while  in  mo- 
tion, and  was  assured  by  the  foreman  that 
it  was  safe  to  do  so.    However,  the  appellant 
cannot  complain  that  the  instruction  was 
man  favorable  than  it  was  entitled  to  under 
tlie  proof. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  evidence  is  not  sufficient  to 
sustain  the  verdict,  but  we  think  it  was  suf- 
ficient. The  contention  of  the  plaintiff  was 
that  the  defendant,  through  its  foreman,  was 
guilty  of  negligence  in  sliding  him  up  into 
tbe  moving  machinery  where.  In  oiling  it 
according  to  the  command  of  his  superior, 
his  sleeve  was  caught  by  the  set  screw  and 
the  injury  resulted  In  consequence.  He  tes- 
tliled  to  the  facts  in  support  of  this  claim  and 
the  Jury  accepted  his  contention  and  found  in 
Us  favor.  The  gravamen  of  the  charge  of 
negligence  against  defendant  was  that  it 
sent  plaintiff  into   the   moving  machinery. 


The  placing  of  the  set  screw  was  not  claimed 
to  be  an  act  of  negligence,  nor  is  it  claimed 
that  the  machinery  was  defective  on  that 
account.  It  was  merely  one  of  the  conditions 
of  the  injury.  The  master  was  bound  to 
know  of  the  structural  parts  of  the  machinery 
furnished  to  the  servant,  and  It  was  a  ques- 
tion for  the  jury  to  determine  whether  it  was 
negligence  to  send  the  servant  into  the  mov- 
ing machinery  for  the  purpose  of  oiling  It. 
The  defendant  denied  the  charge  of  negli- 
gence, and  denied  that  plaintiff  was  directed 
to  oil  the  machinery  while  in  motion  or  that 
there  was  any  set  screw  on  the  shaft  It  in- 
troduced testimony  in  support  of  its  conten- 
tion, but  the  jury  found  for  the  plaintiff 
against  what  seems  to  l>e  a  preponderance  of 
the  testimony.  It  was  for  the  Jury  to  find 
from  the  evidence  whether  plaintiff  acted  un- 
der direction  of  defendant's  foreman,  whether 
it  was  negligence  to  do  so  under  the  circum- 
stances, whether  the  set  screw  was  in  the 
position  named,  and  whether  the  dangers  of 
obeying  the  orders  of  the  foreman  were  so 
obvious  and  so  patent  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  obeying 
them.  Tbe  jury  necessarily  passed  upon  all 
these  questions,  and  we  cannot  say  that  the 
evidence  was  not  sufficient  to  support  the 
finding. 
Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  8.  RX.  OO.  v.  COURT- 
NEY. 

(Supreme  Court  of  Arkansas.    Jan.  6,  1906.) 

1.  RArLSOADB— IHJTJIUES     TO     ANIIUXS— BVI- 
DENCS. 

Evidence  in  an  action  for  the  killing  of 
horses  by  a  train  reviewed,  and  held  sufficient 
to  support  a  verdict  In  favor  of  plaintiff. 

2.  WrrNKSsics— Husband  ahd  Wwk. 

Under  Kirb^'s  Dig.  {  8095,  providing  that 
a  husband  and  wife  shall  be  incompetent  to  testi- 
fv  for  or  against  each  other,  except  that  either 
snail  be  allowed  to  testify  for  the  other  in  re- 
gard to  any  buainess  transacted  by  one  for  the 
Other  in  the  capacity  of  agent,  a  husband,  who 
testified  that  he  waa  his  wife's  general  agent 
for  tbe  transaction  of  all  her  business,  was  not 
competent  to  testify  as  to  the  value  of  horses 
for  the  killing  of  which  she  sued. 

S.  Appeai,  —  HABitT.ES8  Ebbob  —  Aduibsioh 

OF  EVIDENOB. 

Where  incompetent  testimony  was  admit- 
ted to  show  that  the  value  of  a  team  of  horses 
was  $280,  the  error  was  not  harmless,  where  one 
other  witness  testified  that  their  value  was 
$280,  and  one  that  their  value  was  $260,  and 
the  verdict  fixed  their  value  at  $280. 

Appeal  from  Circuit  Court  Chicot  Coun- 
ty;  Z.  T.  Wood,  Judge. 

Action  by  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  against  Mrs:  E. 
B.  Courtney.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed  on 
condition. 
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B.  S.  Johnson,  for  appellant  Knox  ft 
Hardy,  for  appellee., 

RIDDIGK,  J.  This  la  an  appeal  from 
a  Judgment  against  the  railway  company  for 
$280  as  damages  for  killing  two  horses  owned 
by  the  plalntiS,  Mrs.  E.  B.  Courtney.  We 
think  there  Is  evidence  to  support  the  verdict. 
It  was  shown  that  the  horses  of  the  platntlS 
were  struck  by  the  train  and  killed.  This, 
under  the  statute,  made  out  a  prima  facie 
case  In  favor  of  plalntifF.  The  defendant  put 
on  the  stand  only  one  witness,  and  this  wit- 
ness was  the  aigineer  In  charge  of  the  train 
at  the  time  of  the  accident  He  said  that  the 
stock  came  on  the  track  "about  100  feet  ahead 
of  the  engine  and  right  at  the  trestle."  The 
horses  were  struck  and  killed  on  the  trestle. 
This  witness  also  stated  that  it  was  at  night 
and  raining,  and  that  the  headlight  only  en- 
abled him  to  see  about  50  or  60  feet  ahead  of 
the  train,  and  that  when  he  saw  the  horses 
they  were  probably  40  or  50  feet  away.  The 
evidence  of  other  witnesses  show  that  these 
horses  had  been  running  ahead  of  the  train 
150  yards  or  more.  If  the  headlight  enabled 
the  engineer  to  see  60  or  60  feet  ahead  of  the 
train,  he  should  have  discovered  the  horses 
before  be  was  within  40  or  50  feet  of  them. 
Besides,  his  testimony  that  the  horses  came 
suddenly  on  the  track  from  the  side  is  contra- 
dicted by  witnesses  who  testified  that  the 
tracks  of  the  horses  came  straight  down  the 
track.  His  statement  that  they  came  on  the 
track  "about  100  feet  ahead  of  the  engine 
right  at  the  trestle"  Is  not  entitled  to  much 
credit  If  we  believe  his  other  statement 
that  when  he  first  saw  them  they  were  within 
40  or  50  feet  of  the  engine.  If  he  did  not  see 
them  until  he  was  within  40  or  50  feet  of 
them,  how  could  he  tell  what  they  were  do- 
ing when  he  was  100  feet  from  Uiem.  The 
fireman  did  not  testify,  and  the  company  re- 
lies on  the  testimony  of  the  engineer  only; 
and,  as  his  statements  are  to  a  certain  extent 
contradictory,  we  think  the  question  of  his 
credibility  was  for  the  jury. 

The  only  other  question  presented  relates 
to  competency  of  the  testimony  of  J.  S.  Ck>art- 
ney,  who  testified  for  the  plaintiff.  The  de- 
fendant objected  to  his  testimony  on  the 
ground  that  he  was  the  husband  of  the  plain- 
tiff.   Counsel   for  plaintiff   then  asked   the 


I  fbllowlng  question,  "Are  yoa  Mrs.  C!oartney's 
general  agKit  for  the  transaction  of  all  her 
business?"  To  which  the  witness  responded, 
"Yes,  sir."  The  court  thereupon  overruled 
the  objection  of  defendant  This  witness 
was  not  present  at  the  time  the  horses  were 
killed.  He  did  not  go  to  the  place  where 
they  were  killed  until  a  day  on  two  after- 
wards. The  facts  In  reference  to  the  acci- 
dent to  which  he  testified  were  fully  establish- 
ed by  other  witnesses  and  are  not  controvert- 
ed. The  only  material  part  of  his  testimony 
related  to  the  value  of  the  horses  killed.  Our 
statute  provides  that  husband  and  wife  shall 
be  Incompetent  to  testify  for  or  against  each 
other,  with  the  exception  that  "either  shall 
be  allowed  to  testify  for  the  other  In  regard 
to  any  business  transacted  by  the  one  for  the 
other  in  the  capacity  of  agent"  Klrby's 
Dig.  8  3095.  It  will  be  noticed  that  under  the 
statute  a  husband  Is  incompetent  to  testify 
for  his  wife  except  in  regard  to  some  business 
transacted  by  him  for  her  as  her  agent  Now 
the  testimony  of  the  husband  in  this  case  was 
not  we  think,  testimony  in  reference  to  a  busi- 
ness transaction  done  by  him  as  her  agent  It 
was  therefore  not  competent  testimony.  Bat 
the  only  material  part  of  his  testimony  re- 
lates, as  we  have  said,  to.  the  value  of  the 
horses  killed.  He  stated  that  their  aggregate 
vialue  was  $280.  The  two  other  witnesses 
who  testified  on  that  point  differed,  one  say- 
ing their  value  was  $280,  and  the  other  $260. 

Counsel  for  defendant  say  that  if  the  tes- 
timony of  the  husband  was  incompetent  we 
cannot  say  which  of  these  witnesses  the  jury 
would  have  believed,  and  that  therefore  we 
should  not  disturb  the  verdict  But  the  rule 
when  Incompetent  evidence  Is  Introdnced  Is 
that  prejudice  is  presumed,'  and  the  burden  is 
on  the  party  introducing  It  to  show  that  no 
prejudice  resulted.  That  cannot  \m  done  in 
this  case,  and  the  judgment  mast  be  rerersed, 
unless  plaintiff  will  remit  $20;  that  being  the 
excess  In  value  found  by  the  jury  over  that 
estimated  by  the  witness  who  gave  the  lowest 
value. 

Plaintiff  U  allowed  two  weeks  to  elect 
whether  to  enter  a  remittitur  or  submit  to  a 
new  trial.  If  remittitur  Is  enta«d,  judg- 
ment for  remainder  will  be  affirmed;  other- 
wise, the  judgment  will  be  reversed  and  new 
trial  ordered. 
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ALABAMA  OIL  ft  PIPE  LINB  CO.  r.  SUN 
CO. 

(Supreme  Court  of  Texu.    April  2;  1906.) 

1.  OONTMA.CTB— GAnCntLI.ATION— BiTECT. 

If  it  appears  from  the  facta  and  circmn- 
itances  attending  the  cancellation  of  a  contract 
ibat  it  was  not  the  intention  of  the  parties 
tliat  the  act  of  cancellation  should  have  a  retro- 
actiye  effect  and  destroy  previously  rested  rights, 
the  agreement  for  cancellation  will  be  so  con- 
■tnied  as  to  preserve  those  rights. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  {  1204.] 

2.  Samk — Questions  ros  Jubt. 

In  an  action  for  breach  of  a  contract,  evi- 
dence held  to  require  submission  to  the  Jury  of 
the  qaestion  whether  or  not  a  cancellation  of  the 
contract  by  mutual  agreement  was  intended 
merely  to  annul  it  as  to  any  future  operations 
under  it,  and  not  to  release  a  previously  accrued 
right  of  action  for  breadi. 

Error  from  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  tbe  Alabama  Oil  &  Pipe  Line 
Company  against  the  Sun  Company.  A  judg- 
ment for  defendant  was  affirmed  by  the 
Court  of  Civil  Appeals  (90  S.  W.  202),  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Eugene  Easterllng,  for  plaintiff  In  error. 
Greer,  Minor  &  Miller,  for  defendant  in  error. 

BROWN,  J.  The  plaintiff  in  error  sued 
tbe  defendant  in  error  for  the  value  of  80,- 
000  barrels  of  oil,  which  the  latter  failed 
to  receive  under  the  contract  sued  on  at  five 
cents  per  barrel,  and  for  the  value  of  8,000 
barrels  taken,  but  not  paid  for.  Tbe  plead- 
ings are  snfflcient  to  admit  the  evidence  in- 
troduced npon  which  the  issues  presented  to 
this  court  arose.    The  facta  in   brief  are: 

Tlie  plaintiff  In  error,  a  corporation  creat- 
ed under  the  laws  of  Texas,  and  the  defend- 
ant in  OTor,  a  foreign  corporation  having  a 
permit  to  do  business  in  Texas,  entered 
into  a  contract  on  the  2d  day  of  December, 
1901.  by  which  the  Alabama  Company  agreed 
to  sell  and  deliver  to  the  Sun  Company  360,- 
000  barrels  of  Beaumont  crude  oil  and  the 
Sun  Company  agreed  is  receive  the  said  oil 
under  tlie  terms  of  the  contract  which  stip- 
nlated  that  the  Sun  Company  should  con- 
struct Its  pipe  line  so  that  the  oil  could  be 
delivered  to  it  npon  the  land  on  which  the 
Alabama  Company's  well  was  situated,  and 
that  the  said  Sun  Company  should  receive 
15,000  barrels  per  month  for  the  first  year, 
10,000  barrels  per  month  for  the  second 
year,  and  5,000  barrels  per  month  for  the 
third  year,  with  the  exception  stated  as  fol- 
lows: "Ebccepting  the  average  amount  re- 
ceived dnrlng  the  preceding  months  shall  be 
greater  than  the  amount  required  under  this 
contract  op  .  to  that  time,  in  wUch  event 
■aid  second  party  should  only  be  required 
to  take  such  amount  of  oil  during  said 
month  as  shall  be  necessary  to  make  the  re- 
quired amoont  of  oil  to  be  delivered  up  to 


that  period."  On  the  20th  day  of  each 
month  the  Sun  Company  was  to  pay  for  the 
oil  rec^ved  at  6  cents  per  barrel.  It  was  stip- 
ulated that  if  the  well  should  cease  to  flow, 
or  the  pressure  shonld  l>ecome  Insufficient 
to  force  the  oil  into  the  pipe  of  the  Sun  Com- 
pany, then  the  latter  should  pump  the  oil 
at  its  own  expense,  except  that  tbe  oil  to  be 
used  to  generate  steam  for  pumping  should 
be  furnished  by  the  Alabama  Company  with- 
out charge.  This  contract  was  made  by  R.  C. 
Jelks,  president  of  the  Alabama  Company, 
and  J.  Edgar  Pew,  general  manager  of  the 
Sun  Company,  and  no  question  is  made  of 
the  authority  of  either  to  make  the  contract 
The  Sun  Company  received  some  oil  from  the 
Alabama  Company,  for  which  it  did  not  pay, 
and  for  which  suit  was  brought;  but  that  is 
not  involved  in  this  writ  of  error.  The  well 
did  cease  to  flow,  and  the  Sun  Company  took 
charge  of  the  well  and  pumped  the  oil  into 
its  pipe  line. 

On  the  Slst  of  July,  1902,  the  Sun  Company 
had  failed  to  take  the  quantity  of  oil  required 
by  the  contract  to  the  amount  of  60,000  bar- 
rels. The  latter  company  was  pumping  the 
well  at  the  time,  having  full  charge  of  it 
under  the  contract  Jelks,  the  president  of 
the  Alabama  Company,  became  dissatisfied 
with  the  operation  of  the  well  by  the  Sun 
Company,  and  claimed  that  tbe  latter  com- 
pany was  not  making  an  ^ort  to  get  the  oil 
out  while  the  common  supply  was  being  ex- 
hausted by  other  companies  and  persons  who 
were  pumping  oil  from  the  same  field.  Jelks 
called  upon  Pew,  and,  stating  his  complaint 
against  his  management  of  the  well,  proposed 
to  take  the  well  back  and  operate  it  himself ; 
and  after  some  discussion  of  the  matter, 
which  is  not  necessary  here  to  state,  an  agree- 
ment was  reacbed,  and  Pew  at  once  discon- 
nected his  pipe  line  from  the  well  and  turn- 
ed It  over  to  Jelks.  On  the  same  day  Jelks 
wrote  the  following  note:  "Beaumont  Tex- 
as, July  SI,  1002.  J.  E.  Pew,  Agt  Sun  Co., 
City — Dear  Sir :  Confirming  our  conversa- 
tion in  your  office  this  morning,  in  which 
you  agreed  that  the  contract  between  the 
Alabama  Oil  ft  Pipe  Line  Co.,  executed  by 
myself  as  president,  and  tbe  Stm  Company, 
executed  by  you  as  general  manager,  dated 
December  2,  1901,  relating  to  the  purchase 
of  oil  by  said  Sun  Company  from  the  said 
Alabama  Oil  ft  Pipe  Line  Co.,  should  be  this 
day  canceled  and  held  of  no  further  force 
and  effect,  this  ia  to  notify  you  therefore  In 
writing,  as  requested  by  you,  that  said  con- 
tract is  now  here  declared  to  be  this  day  can- 
celed, annulled,  and  to  have  no  further  force 
and  effect  Yours  very  truly,  Ala.  Oil  & 
Pipe  Line  Co.,  R.  O.  Jelks,  President"  Au- 
gust 13th  Pew  wrote  to  Jelks  as  follows: 
"Beaumont  Texas,  8—18—02.  R.  C.  Jelks, 
President  Alabama  Oil  &  Pipe  Line  Co., 
Beaumont,  Texas — Dear  Sir:  Acknowledg- 
ing receipt  of  yours  of  the  Slst  canceling  con- 
tract of  date  of  December  2,  1001,  relating 
to  the  purchase  of  oil  by  the  Sun  Company 
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from  the  Alabama  Oil  &  Pipe  Line  Company, 
we  beg  to  state  that,  after  referring  the  same 
to  the  Plttsbarg  office  and  in  accordance  with 
onr  conversatiou  with  you,  It  Is  aatisfactory 
to  cancel  said  contract  npon  the  condition 
tbat  each  party  hereto  stiall  be  released  from 
liability  to  the  other  on  account  of  all  trans- 
actions bad  under  said  contract  With  this 
understanding,  your  cancellation  of  the  con- 
tract is  satisfactory  with  us,  and  we  release 
the  Alabama  Oil  &  Pipe  Line  Company  from 
further  Ilablllfy  for  the  delivery  of  oil  under 
said  contract  We  are  advised  by  our  Pitts- 
burg office  to  make  this  release  in  accordance 
with  the  conditions  herein  specified.  Yours 
respectfully,  Sun  Company,  J.  Edgar  Pew, 
General  Manager."  To  which  Jelks  replied 
as  follows:  "Beaumont,  Texas,  Aug.  IS, 
1902.  The  Sun  Company,  J.  E.  Pew,  Mgr., 
City — Gentlemen:  Relying  to  yours  of  the 
ISst  Inst,  we  beg  to  say  that  the  contract  of 
December  2,  1901,  to  which  you  refer,  has  al- 
ready been  canceled  by  your  consent  long 
prior  to  your  communication  of  the  ISth  Inst 
In  thus  canceling  the  contract  we  did  not 
waive,  and  do  not  now  intend  to  waive,  any 
claim  for  damages,  or  otherwise,  which  we 
have  ajralnst  you,  and  you  are  hereby  respect- 
fully notified  that  as  you  have  consented  to 
the  cancellation  of  the  contract  we  will  hold 
you  as  a  trespasser  If  you  undertake  to  Inters 
fere  In  any  way  with  our  oil.  Yours  truly, 
Alabama  Oil  &  Pipe  Line  Co.,  by  Watte, 
Chester  &  Ellison,  Attys."  To  this  Pew  re- 
plied: "Beaumont  Texas,  Aug.  15,  IQOZ 
Alabama  Oil  &  Pipe  Line  Ca,  Beaumont 
Texas — Gentlemen;  As  there  seems  to  be  a 
misunderstanding  between  us  as  to  the  terms 
of  the  cancellation  of  our  contract  and  as  we 
cannot  and  never  did  consent  to  such  terms 
as  you  have  asked,  we  would  ask  that  you 
renew  the  connection  you  have  taken  apart 
and  place  us  in  a  position  to  continue  to  take 
the  oil  on  contract  as  we  are  ready  to  take 
this  oil  now  and  will  want  it  firom  month  to 
month.  Please  have  this  attended  to  at 
once,  and  notify  us  when  we  can  get  the  oil; 
otherwise,  we  shall  hold  you  responsible  for 
any  failure  to  obtain  the  oil  that  is  due  us. 
Awaiting  your  reply,  we  are,  yours  respect- 
fully. Sun  Company,  General  Manager." 

It  was  proved  that  the  oil  came  from  a 
common  source  and  that  the  failure  to  take 
oil  oat  of  a  well  was  a  loss  of  that  much  to 
the  owner.  The  district  Judge  instructed  the 
Jury  to  find  a  verdict  for  the  defendant 
which  was  done,  and  judgment  entered  In 
accordance  with  the  verdict  which  judgment 
was  affirmed  by  the  Court  of  Civil  Appeals. 

Counsel  for  the  defendant  in  error  claim- 
ed in  the  argument  of  this  case  that  at  the 
time  of  the  cancellation  the  Sun  Company 
had  the  right  under  the  contract  to  take  the 
60,000  barrels  of  oil  which  it  had  failed  to 
take  in  the  preceding  months.  If  that  were 
true,  it  would  probably  influence  the  in- 
terpretation of  the  agreement  to  cancel  the 


contract;  but  we  have  carefully  examined  tbe 
contract  and  find  no  warrant  for  tbe  claim. 
On  the  contrary,  that  instrument  specifically 
provides  that  the  Sun  Company  should  "re- 
ceive 15,000  barrels  per  month  for  the  first 
year,  10,000  barrels  per  month  for  tbe  second 
year,  and  6,000  barrels  per  month  for  tbe 
third  year,"  unless  "the  average  amount  re- 
ceived during  the  preceding  months  shall  be 
greater  than  the  amount  required  under  this 
contract  up  to  that  time."  Then  the  Sun 
Company  would  only  be  required  to  take  so 
much  as  might  be  necessary  to  make  the 
quantity  required  by  the  contract  to  be 
taken  up  to  that  i)eriod.  By  the  terms  of 
this  contract  It  is  made  evident  that  the 
purpose  was  to  have  the  oil  taken  out  of  the 
ground  by  the  month,  and  a  failure  for  any 
month  to  get  the  prescribed  quantity  of  oil 
was  a  loss  of  that  much  to  tbe  Alabama  Com- 
pany, because,  the  oil  being  derived  from  a 
common  source  and  other  parties  being  en- 
gaged In  pmnplng  wells  in  the  same  field,  the 
common  supply  would  be  reduced  while  the 
Alabama  Company  would  be  getting  nothing. 
The  provision  for  allowing  the  Sun  Company 
to  received  only  so  much  as  would  complete 
the  full  amount  when  an  excess  had  been 
before  received  excluded  the  Idea  that  a 
failure  to  take  for  any  month  the  specified 
nnmber  of  barrels  could  be  satisfied  by  re- 
ceiving In  addition  that  quantity  of  oil  in  a 
sabsequent  month. 

The  judgmente  of  the  district  cotirt  and  of 
tbe  Court  of  Civil  Appeals  rest  upon  the 
proposition  that  as  a  matter  of  law  the  agree- 
ment between  Jelks  and  Pew  to  cancel  the 
contract  operated  to  discharge  the  Son  Com- 
pany from  its  liability  for  damages  on  ac- 
count of  Its  failure  to  take  tbe  60,000  bar- 
rels of  oil,  without  regard  to  the  intention 
of  the  parties  as  it  might  be  manifested  by 
the  attending  circumstances.  It  is  tme  that 
parties  to  a  contract  may  agree  to  cancel  it 
and,  if  there  be  nothing  to  Indicate  a  dif- 
ferent intention,  each  party  will  be  fnlly 
discharged  from  all  liability  under  such  con- 
tract But  the  use  of  the  word  "resdnd"  or 
"cancel"  will  not  necessarily  have  that  effect 
The  liability  In  this  case  mast  be  referred 
to  the  terms  of  tbe  agreement  to  cancel,  and 
in  order  to  interpret  that  agreement  we 
must  look  to  the  intention  of  tbe  parties, 
the  character  of  the  contract  to  be  canceled, 
and  to  the  situation  of  the  parties  at  the 
time,  as  well  as  the  attending  facts  and  cir- 
cumstances, which  throw  light  upon  the  qnes- 
tion  of  Intent  If  it  appear  from  these  facts 
and  circumstances  that  it  was  not  the  in- 
tention of  tbe  parties  that  the  act  of  can- 
cellation should  have  a  retroactive  ettect  to 
destroy  previously  vested  rights,  then  tbe 
contract  will  be  so  construed  as  to  preserve 
those  rights.  C.  V.  Iron  Works  t.  F.  Iron 
River  Co.,  64  Fed.  660,  12  C.  a  A.  806;  Mo- 
Knlght  V.  Dunlop,  6  N.  T.  5S7,  56  Am.  Dec. 
S70:  Hayes  v.  City  of  Nashville,  80  Fed.  6«1. 
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26  C  C.  A.  S9;  Winton  ▼.  Spring,  18  CaL 
4S;  Mayor,  etc.,  t.  N.  X.  B.  Co.,  146  N.  I. 
215,  40  N.  E.  771 ;  Boe  T.  Conway,  74  M.  Y. 
304;  HcOreery  ▼.  Day  (N.  Y.)  23  N.  E.  188, 
6  L.  R.  A.  808,  16  Am.  St  Rep.  783. 

In  Hayes  ▼.  City  of  NasbvlIIe,  above  cited, 
Judge  Taft  usee  this  language;  "It  very 
frequently  happens  tbat  laymen  do  not  dls- 
ttngolsb  between  these  two  ways  of  ending 
t  contract,  and,  therefore,  that  words  are 
nsed  by  a  party  which,  literally  and  strictly 
fonstroed,  wonld  effect  a  complete  rescission 
and  destruction  of  the  contract,  when  the 
party's  real  intention  was  only  to  declare 
bis  release  from  further  obligations  to  com- 
ply with  the  terms  of  the  contract  by  the  de- 
fault of  the  other  party,  and  his  intention 
to  hold  the  other  for  damages.  In  such 
cases  courts  consider,  not  only  the  language 
of  the  party,  but  all  the  circumstances,  in- 
cluding tbe  effect  of  a  complete  rescission  up- 
on the  rights  of  the  parties,  and  the  prob- 
ability or  improbability  that  the  complaining 
party  Intended  such  a  result,  in  reaching  a 
conclusion  as  to  the  proper  construction  of 
tbe  language  used."  In  Mayor  v.  New  York 
Refrigerating  Construction  Company,  before 
cited,  the  Court  of  Appeals  of  New  York  said: 
"In  view  of  tbe  status  when  the  comptrollv, 
acting  under  the  direction  of  the  commission- 
ers of  the  sinking  fund,  served  his  final  no- 
tice, we  think  it  was  not  a  rescission  in  the 
strict  technical  sense,  which  destroyed  all 
rl^ta  of  action,  but  was  a  termination  of  tbe 
contract  according  to  its  terms,  and  left  un- 
disturbed all  existing  liabilities.  The  rescis- 
don  had  no  retroactive  effect  This  result 
Is  to  be  fairly  implied  from  all  the  surround- 
ing circumstances,  and  carries  out  the  ob- 
vioos  meaning  of  the  parties  when  the  con- 
tract was  executed." 

Tbe  quotations  made  fairly  reflect  the  au- 
thorities upon  this  question.  In  many  cases 
the  general  proposition  relied  upon  by  the 
defendant  In  error  is  expressed  broadly  upon 
a  state  of  facts  which  Justified  its  applica- 
tion; but  we  have  examined  all  of  tbe  cases 
tbat  we  have  been  able  to  find  bearing  upon 
this  question,  and  we  have  found  no  case 
in  wblcb  the  rule  has  been  enforced  where 
tbe  facts  showed  a  different  intention.  Of 
the  cases  dted  In  support  of  the  ruling  we 
will  notice  only  the  case  of  Haldeman  v. 
Chambers,  18  Tex.  1.  In  that  case  Judge 
Wheeler  announced  the  general  proposition 
attended  for  by  counsel  for  the  Sun  Com- 
pany. The  rule  as  announced  was  applicable 
to  tbe  tacts  of  that  case,  for  In  the  canceling 
Instrument  this  language  was  used:  "And 
we  do  hereby  release  each  other  from  the 
«ald  agreement  sale,  transfer,  and  assign- 
ment" Such  explicit  language  did  not  leave 
any  room  for  explanation  as  to  the  Intention 
of  the  parties,  and  under  no  rule  of  con- 
struction could  it  be  held  that  the  parties  In 
that  case  did  not  intend  that  all  existing 
obligations  which  bad  arisen  under  previous 


contracts  should  be  released  and  set  aside. 
There  was  nothing  to  show  a  different  in- 
tention. 

la  determining  the  question  before  us  we 
must  consider  the  evidence  in  that  light 
which  Is  most' favorable  to  the  Alabama  Com- 
pany, and,  when  so  considered,  we  are  of 
opinion  there  was  sufficient  testimony  to  au- 
thorize a  finding  by  a  Jurr  that  at  the  time 
the  agreement  between  the  two  companies 
was  made,  Jelks  did  not  intend  to  release  the 
Sun  Company  from  liability  for  its  breach  of 
the  contract  to  receive  tbe  oil.  It  is  con- 
sistent with  tbe  evidence  to  hold  that  tbe 
words,  "this  day  canceled  and  annulled,  and 
to  have  no  further  force  or  effect"  were  in- 
tended by  Jelks  and  understood  by  Pew  to 
express  that  tbe  contract  for  the  delivery 
and  receipt  of  the  oil  was  on  that  day  an- 
nulled as  to  future  operations  under  it,  and 
that  it  was  not  intended  to  have  any  retro- 
active effect  upon  rights  already  accrued  be- 
tween the  parties.  The  construction  that  the 
district  court  and  Court  of  Civil  Appeals 
placed  upon  the  agreement  of  cancellation 
wonld  result  in  a  loss  to  the  Alabama  Com- 
pany of  tbe  value  of  60,000  barrels  of  oil, 
because  of  the  failure  of  tbe  Sun  Company  to 
perform  its  part  of  the  contract  by  receiv- 
ing the  oil  by  the  month  as  it  bad  agreed  to 
do.  Such  a  construction  should  not  be  ap- 
plied, unless  the  evidence  was  of  a  character 
to  indicate  that  the  parties  intended  it  so 
to  be. 

The  Judge  of  the  district  court  wred  by 
instructing  a  verdict  for  the  defendant  and 
the  Court  of  Civil  Appeals  also  erred  in 
affirming  the  Judgment  of  the  district  court 
Therefore  it  Is  ordered  that  the  Judgments 
of  both  courts  be  reversed,  and  that  this 
cause  be  remanded. 


liOOAN  V.  GAY. 

(Supreme  Court  of  Texas.    April  2,  1900.) 

AppxAir-DisiassAii— Failube  to  Givb  Bond. 
Where,  after  a  decision  adverse  to  defendant 
in  error  has  been  given  by  the  Supreme  Court, 
it  appears  on  motion  for  rehearing  that  plaintiff 
in  error  gave  no  appeal  bond  in  attempting  to 
appeal  from  the  district  court  to  tbe  Court  of 
Civil  Appeals,  as.  reiauired  by  Rev.  St.  1895, 
arts.  1400-1402,  1408,  the  appeal  will  be  dis- 
missed, and  the  Judgments  of  the  Supreme  and 
appellate  courts  set  aside. 

On  rehearing.  Judgments  of  the  Supreme 
Court  and  Court  of  Civil  Appeals  (87  S.  W. 
852)  set  aside,  and  appeal  dismissed. 

For  former  opinion,  see  90  S.  W.  861. 

On  Rehearing. 

WILLIAMS,  J.  The  motion  for  the  first 
time  calls  attention  to  the  fact  that  in  at- 
tempting to  appeal  from  the  district  court 
to  tbe  Court  of  Civil  Appeals,  plaintiff  in 
error  gave  no  appeal  bond,  and  asks  that 
the  Judgments  of  this  court  and  of  the  Court 
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of  Clyll  Appeals  be  set  aside,  and  that  the 
appeal  be  dismissed.  The  statutes  and  de- 
cisions In  this  state  leave  no  donbt  of  the 
right  to  thus  raise  the  objection  at  this  late 
day.  EI  Paso  &  N.  E.  Ry.  Cot  v.  Whatley 
(Tex  Sup.)  87  S.  W.  819,  and  cases  there 
cited;  Halloran  ▼.  Hallway  Co.,  40  Tex.  466. 

The  condition  of  the  law  is  not  a  credita- 
ble one  which  permits  a  party,  who  has 
voluntarily  submitted  the  cause  as  If  an 
appeal  had  been  duly  taken  to  two  courts 
having  jurisdiction  over  appeals  and  writs 
of  error  In  causes  of  the  class  to  which  the 
particular  case  belongs,  to  thus  attack  the 
jurisdiction  of  both  courts  np<»i  such  a 
ground  after  a  final  decision  adverse  to  him 
has  been  given,  and  It  is  perhaps  needless 
for  us  to  say  that  nothing  but  the  fact  that 
the  rule  is  too  firmly  settled  to  admit  of  ques- 
tion Induces  us  to  sustain  this  motion.  If  a 
change  Is  to  be  made.  It  should  come  from 
the  Legislature,  by  which  such  provision 
might  easily  be  made  that  appellees  and  de- 
fendants in  error  appearing  In  the  appellate 
courts  should  be  required  to  raise  such  ob- 
jection before  submitting  their  causes  for 
decision,  or  be  held  to  have  waived  the 
right  to  object. 

The  defendant  In  error  did  not  appeal  in 
his  "fiduciary  capacity"  from  the  judgment 
of  the  district  court,  and.  hence  was  requir- 
ed by  articles  1400-1402,  1408,  of  the  Revised 
Statutes  of  1895,  to  give  bond  or  make  affida- 
vit In  lieu  thereof  as  other  appellants. 

The  motion  will  therefore  be  granted,  and 
the  judgments  of  this  court  and  Court  of 
Civil  Appeals  will  be  set  aside,  and  the 
appeal  dismissed. 


WRIGHT  V.  STATE. 
{Court  of  Oriminal  Appeals  of  Texas.    Jan.  SI, 

Indictment— Date  of  OrFBNSK. 

An  indictment  presented  on  January  18, 
1905,  charging  the  date  of  the  offense  as  on  or 
about  the  ISth  day  of  November,  1905,  is  de- 
fective, because  snowing  the  offense  to  have 
been  committed  after  the  date  of  the  indictment, 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indicttnent  and  Inrormation,  §|  244- 
246.] 

Appeal  from  Montague  County  Court; 
Geo.  S.  March,  Judge. 

W.  S.  Wright  was  convicted  for  selling  liq- 
uor without  a  license,  and  appeals.  Re- 
versed. 

Chambers  &  Cook  and  J.  T.  Adams,  for  ap- 
pellant Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 


DAVIDSON,  P.  J.  Conviction  of  selling 
Intoxicating  liquor  without  license. 

The  Indictment  was  presented  on  January 
18,  1906,  In  the  district  court  of  Montague 
<x>unty,  and  transferred  thence  to  the  county  | 


court  It  charges  the  date  of  tbe  offense  tts 
"on  or  about  the  15th  day  of  November, 
1905,"  or  some  10  months  after  the  date  of 
the  presentment  It  will  hardly  need  axx- 
thorltlea  to  sustain  the  proposition  that  tbe 
indictment  must  charge  the  olTeaae  to  have 
been  committed  prior  to  the  time  of  the  pre- 
sentment of  the  indictment,  to  show  It  would 
be  an  Impossibility  for  the  grand  jury  to  In- 
dict a  man  10  months  after  the  sitting  of  th«> 
grand  jury  that  presented  the  Indictment 

The  judgment  Is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 


DAVIS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas:    Tan.  31 . 
1906.) 

Jttbt— Sklkctiok  by  Sheriff. 

Where  a  jury  had  been  selected  for  each 
week  for  four  or  five  weeks  of  a  term,  and  it 
not  being  believed  that  the  term  would  last 
for  six  weeks,  no  jury  was  drawn  by  the  com- 
missioners for  the  sixth  week,  at  which  defend- 
ant was  tried,  a  Jury  was  properly  aommoned 
for  such  week  by  uie  sheriff. 

Appeal  from  Johnson  County  Court;  J.  D. 
Ckildsmlth,  Judge. 

Lige  Davis  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  tbe 

State. 

DAVIDSON,  P.  J.  Conviction  for  violating 
the  local  option  law.  When  the  case  was 
called  for  trial,  appellant  moved  to  quash 
the  panel  of  jurors  for  the  week. 

The  facts  in  brief  show  that  a  jury  bad 
been  selected  for  each  week  for  four  or  five 
weeks,  and  the  week  during  which  appellant 
was  tried  was  the  sixth  week  of  the  term,  and 
>io  jurors  had  been  drawn  by  the  commis- 
sioners for  that  week.  The  evidence  discloses 
that  it  was  not  understood  the  court  would  last 
so  long,  and  there  being  no  Jurors  drawn  for 
that  week  by  the  commissioners,  the  judge 
ordered  the  sheriff  to  summon  a  jury,  which 
he  did.  This  does  not  come  within  the  rule 
laid  down  in  White  v.  State,  78  B.  W.  1066, 
9  Tex.  Ct.  Rep.  676.  In  that  case,  the  county 
judge  had  continuously  as  a  practice  refused 
to  have  jurors  drawn  by  the  Jury  commission- 
ers, and  we  held  this  was  error.  But  that 
rase  is  not  analogous.  The  facts  are  dif- 
ferent from  the  condition  in  which  the  record 
places  this  case.  This  comes  within  the  rule 
laid  down  In  Sanchez  v.  State,  39  Tex.  Cr.  R. 
339,  46  S.  W.  249,  and  Martin  v.  State  (decided 
at  Tyler  term,  1905)  90  S.  W.  29.  We  believe 
this  Is  squarely  within  the  provisions  of  the 
statute  which  authorizes  the  court  to  order 
a  jury  summoned  where,  from  any  cause 
there  Is  a  failure  to  have  sufficient  jurors  to 
transact  the  business  of  the  term. 

The  evidence  supports  the  convtetion,  and 
the  Judgment  Is  affirmed. 
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JOHNSON  T.  8TATB.  ! 

(Court  of  Criminal  Appeals  of  Teiaa.    Jan.  81,  | 
1906.    Reheanng  Denied  Feb.  21,  1906.) 

L  BaiBEBT — Offbb— "Verdict.  | 

That  the  verdict  found  defendant  goUtr  of  j 
"an  attempt"  to  bribe,  instead  of  "an  otter"  to 
brib«,  as  found  by  the  judgment,  is  immaterial ;  | 
rich  an  attempt  being  the  same  as  an  offer  to  { 
bribe.  1 

2.  Sakx— Offkb  to  Bubb  Officer  to  Hb-  | 
u:a.sb  Prisoheb— Bvidehox. 

It  being  provided  by  statute  that,  before 
one  can  bribe  an  officer  to  release  a  prisoner, 
iocfa  officer  must  have  the  prisoner  in  legal 
eustodj,  and  that  where  there  is  not  time  enough 
(or  an  officer  to  secore  a  warrant  for  arrest, 
when  informed  that  a  felony  has  been  commit- 
ted, he  may  arrest  without  a  warrant,  the  state, 
on  a  prosecution  for  offering  a  bribe  to  a  sheriff 
CO  refease  from  his  custody  M.,  whom  he  held 
u  prisoner,  may  show  that  when  It  was  dark, 
and  all  the  officers  from  whom  he  could  pro- 
raie  a  warrant  had  gone,  the  sheriff  was  in- 
formed that  M.  had  committed  a  forgery,  and 
■as  to  leave  on  a  train  in  an  hour,  and  that 
be  went  immediately  and  lu-rested  her  without  a 
warrant,  and  had  her  in  custody,  when  defend- 
iDt  offered  him  money  if  he  would  release  her. 
S.  Saite — Indictment  and  Evidence. 

That  an  indictment  for  offering  a  bribe  to 
tn  officer  to  release  M.,  a  prisoner,  does  not 
show  what  M.  was  charged  with,  but  merely 
says  that  the  officer  had  her  in  legal  custody, 
does  not  preclude  the  state  from  proving  what 
M.  was  rfiarged  with,  and  the  mode,  manner, 
and  method  of  arresting  her,  In  order  to  show 
sbe  was  in  legal  custody. 

Appeal  from  District  CJoort,  Victoria  Coun- 
ty: James  O.  Wilson,  Judge. 

Alfred  Johnson,  Jr.,  appeals  from  a  con- 
viction.   Affirmed. 

Dupree  &  Pool,  for  appellant.  Howard 
Martin,  Aast  Atty.  Oen.,  for  the  State. 

BROOKS.  J.  Aroellant  was  convicted  of 
an  offer  to  bribe  an  officer,  and  his  punish- 
mcnt  fixed  at  two  years'  confinement  in  the 
penitentiary.  The  facta  show  that  appellant 
offered  Geo.  H.  Heck,  sheriff  of  Victoria 
(conty,  $10  to  release  from  his  custody 
Malinda  Lewis,  whom  the  sheriff  held  as  a 
prisoner  under  the  charge  of  forgery. 

.Appellant  in  his  motion  for  new  trial  com- 
plains that  the  verdict  of  the  jury  shows 
defendant  is  not  guilty  of  any  offense  known 
to  the  tews  of  Texas.  The  verdict  reads, 
"We,  the  Jury,  find,  the  defendant  guilty  of 
an  attempt  to  bribe  an  officer,  as  charged  In 
the  indictment,"  etc.  The  Judgment  finds 
aiipellant  guilty  of  the  offense  of  an  offer  to 
tribe  an  officer.  We  think  an  attempt  to 
bribe  is  the  same  as  an  offer  to  bribe,  and 
In  our  opinion  there  Is  no  merit  in  appel- 
L-.nt'g  position. 

Upon  the  trial  the  state  introduced  Geo. 
H.  Hedt,  who  testified,  In  substance:  That 
he  was  sheriff  of  Victoria  county.  That  In 
tbe  early  part  of  the  night  of  September  9th 
last  Llebschutz  came  to  the  jallhouse  where 
witness  was  living  at  that  time.  That  the 
(oarthonse  was  closed  and  the  officers  had 
SDoe  home  Llebschutz  was  a  policeman  and 
ie  S.W,— 17 


d^aty  marshal  of  the  town  of  Victoria. 
"When  he  arrived  he  told  me  that  there  had 
been  a  forgery  committed  down  at  Haller's 
store,  in  Victoria."  At  this  point  counsel 
for  defendant  objected  to  witness  testifying 
about  what  Llebschutz  told  witness  about 
a  forgery.  The  district  attorney  stated  that 
he  expected  to  prove  by  this  witness  that 
Llebschutz  came  to  witness'  home  at  the  Jail, 
and  reported  to  Heck  that  a  forgery  had  been 
committed,  and  also  that  this  case  would 
develop  an  arrest  without  warrant,  and  that 
the  evidence  was  admissible  for  the  purpose 
of  showing  that  witness  was  Informed  of 
the  offense  having  been  committed,  and  In 
order  to  Justify  witness  in  the  action  he 
subsequently  took  in  the  matter,  under  the 
article  of  the  Code  of  Criminal  Procedure 
(Code  Cr.  Proc.  1895,  art  250),  which  au- 
thorizes a  peace  officer  to  make  an  arrest 
when  he  is  informed  by  a  credible  person 
that  a  felony  has  been  committed  and  there 
was  not  sufficient  time  for  him  to  get  process 
for  the  offender.  Counsel  for  appellant  ob- 
jected to  the  testimony  on  the  ground  that 
appellant  is  not  charged  with  a  forgery,  be- 
cause the  allegation  of  the  Indictment  in  the 
case  on  trial  is  that  Geo.  H.  Heck,  sheriff  of 
Victoria  county,  had  in  his  lawful  custody 
one  Malinda  Lewis,  a  prisoner,  but  that  In- 
dictment does  not  say  that  said  Malinda 
Lewis  was  charged  with  forgery  or  any 
specific  crime  at  all.  Defendant  further  ob- 
jected, because  the  testimony  of  the  witness 
as  to  what  Llebschutz  told  him  about  an 
offense  having  been  committed  in  Victoria 
or  elsewhere  is  not  proper  evidence;  had 
nothing  to  do  with  defendant;  because  the 
state  can  Introduce  the  testimony .  only  In 
supiiort  of  the  allegations  in  the  Indictment 
against  appellant,  which  Indictment  alleges 
an  effort  by  defendant  to  bribe  the  sheriff 
of  Victoria;  and  said  testimony  Is  imma- 
terial. Furthermore,  that  the  evidence  of 
the  witness  Llebschutz  himself  would  be  the 
best  evidence  of  the  statement  made  by  said 
witness  to  the  snerlff.  All  of  these  objec- 
tions were  overruled,  and  the  sheriff  testi- 
fied, substantially,  that  Llebschutz  informed 
him  that  Malinda  Lewis  had  committed  a 
forgery  and  that  she  was  to  leave  in  about 
an  hour  on  the  train.  It  was  then  dark. 
All  the  officers  from  whom  he  could  obtain 
a  warrant  bad  gone,  and  he  went  Immediately 
and  arrested  Malinda  Lewis,  and  had  her  tn 
custody  when  appellant  offered  to  give  him 
$10  if  he  (sheriff)  would  release  Malinda 
Lewis.  Llebschutz  was  placed  on  the  stand 
and  testified  to  having  told  the  sheriff  the 
same  facts  that  the  sheriff  testified  to.  The 
statute  provides  that,  before  one  can  bribe 
an  officer  to  release  a  prisoner,  such  officer 
must  have  the  prisoner  in  legal  custody,  and 
further  provides  that  where  there  Is  not 
time  enough  for  the  officer  to  seciiiv  a  war- 
rant for  the  arrest  of  a  prisoner,  being  in- 
formed a  crime  has  been  committed,  he  can 
pursue  the  party,   where  the  offense  corn- 
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mltted  is  a  felony,  and  arrest  without  war- 
rant Therefore  It  became  necessary  to  In- 
trodnce  all  of  this  testimony  to  show  that 
officer  had  Malinda  Lewis  In  l%al  custody. 
If  he  had  had  a  warrant,  this  testimony, 
of  course,  would  not  have  been  necessary. 
But,  having  arrested  her  upon  information 
and  in  an  emergency,  it  would  be  a  legal 
arrest,  and  hence  the  testimony  Is  not  only 
germane,  but  very  material  in  order  to  make 
out  the  state's  case.  The  fact  that  the  In- 
dictment did  not  show  what  Malinda  Lewis 
was  charged  with,  but  merely  says  that  he 
had  her  in  legal  custody,  would  not  preclude 
the  state  from  proving  what  she  was  charged 
with,  and  the  mode,  manner,  and  method  of 
arresting  her,  in  order  to  show  that  She  was 
In  legal  custody.  Cortez  v.  State,  83  S.  W. 
812,  U  Tex.  Ct  Rep.  720;  Moore  v.  State, 
68  8.  W.  621,  6  Tex.  Ct  Rep.  583. 

We  do  not  find  any  error  In  this  record 
authorizing  a  reversal,  and  the  Judgment  Is 
affirmed. 


CHOOTAW,  O.  &  G.   RX.   00.  ▼.  LOOEB 

et   al. 

(Court  of  Civil  Appeals  of  Texas.     Dec.  20, 
1905.    Rehearing  Denied  Jan.  31,  1806.) 

Railboads— Pbocess— Febsor  to  be  Sesved 
—Agbut— Evidence. 

In  an  action  against  a  railway  company, 
evidence  held  to  justify  a  finding  that  the  per- 
sons on  whom  the  citations  were  served  were 
its  agents,  so  that  service  was  properly  made 
on  them. 

Error  from  District  Court,  Comal  County; 
L.  W.  Moore,  Judge. 

Action  by  Otto  Locke  and  others  against  the 
Choctaw,  Oklahoma  &  Gulf  Railway  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  brings  error.    Affirmed. 

N.  H.  Lasslter  and  Robert  Harrison,  for 
plaintifF  In  error.  F.  J.  Maler,  for  defendants 
in  ertOT. 


EIDSON,  J.  The  only  question  presented 
in  this  case  for  our  consideration  Is  the  suffi- 
ciency of  the  evidence  to  support  the  Judg- 
ment of  the  court  below,  holding  that  proper 
service  of  citation  had  been  made  upon  plain- 
tiff In  error  as  a  basis  for  the  Judgment  by 
default  rendered  against  it  Citations  were 
served  upon  H.  P.  Greenough  and  Joe  Myers, 
as  agents  of  plaintiff  in  error,  and  on  the 
Choctaw,  Oklahoma  &  Texas  Railway  Com- 
pany, through  Its  local  agent,  H.  P.  Greoi- 
ough,  as  the  agent  of  plaintiff  in  error. 
Greenough  and  Myers  each  filed  affidavits 
denying  that  he  was  the  agent  of  plaintiff  In 
error,  and  Robert  Harrison,  attorney  for  the 
Choctaw,  Oklahoma  &  Texas  Railway  Com- 
pany, filed  an  affidavit  denying  that  it  was 
the  agent  of  plaintiff  In  error.  The  court  be- 
low beard  testimony  on  the  question  as  to 
whether  either  or  all  of  the  parties  served 
n-as  or  were  the  agent  or  agents  of  the  plain- 


tiff In  error.    F.  J.  Maler,  the  attorney  for  de- 
fendants in  error,  testified  that  before  be  bad 
citation  issued  for  plaintiff  In  error,  he  as- 
certained from  Its  folders  that  one  of  Its 
principal  offices  was  at  Little  ILodk,  Ark.,  and 
be  addressed  a  letter  to  it  there,  suggesting 
that  he  desired  to  ship  horses  from  the  Pan 
Handle  section  of  Texas  to  Memphis,  Tenn., 
and  asking  if  it  had  an  agent  in  Texas  au- 
thorized to  make  arrangem^ttB  for  through 
shipments  from  that  part  of  Texas  over  Its 
road  to  Memphis ;  and  also  requested  a  map 
or  folder  of  its  road ;  that  he  received  a  t^ply 
to  this  letter,  stating  that  same  had  been  re- 
ferred to  B.  F.  Davis,  the  live  stock  agent  of 
plaintiff   In   error  at  Oklahoma   City,  who 
would  advise  him  (Maler)  direct;  that  soon 
thereafter  he  received  a  letter  from  Davis, 
stating  that  his  (Maler's)  letter  to  the  gen- 
eral office  at  Little  Rock  had  been  referred 
to  him   (Davis),  and  that  be  was  the  live 
stock  agent  in  charge  of  the  Western  terri- 
tory, and  any  information  be  (Maler)  wanted 
he  (Davis)  would  ie  glad  to  furnish ;  tbat 
he  wrote  to  Davis,  stating  that  he  wanted 
to  know  about  through  shipments  of  horses 
from  Randall  county,  Tex.,  to  Memphis,  Tenn., 
and  that  he  saw  from  the  folder  of  plaintiff 
in  error's  railroad  that  its  railroad  begins 
at  Amarillo,  which  is  close  to  Randall  coun- 
ty, and  asking  that  if  he  (Maler)  sent  men 
np  there  to  ship  horses  to  Memphis,  Tenn.. 
and  they  would  take  the  horses  to  Amarillo, 
whether  plaintiff  in  error  had  an  agent  there 
tbat  could   make   a   through   contract    over 
Its  road  to  Memphis,  Tenn.,  or  would  differ- 
ent  contracts   have  to   be   made   along    the 
route,  and  requesting  the  name  of  such  man  ; 
and  that  he  (Maler)  received  from  the  said 
Davis  a  reply  to  said  letter,  stating  that  Mr. 
Joe  Myers  was  the  division  freight  agent  of 
plaintiff  in  error  at  Amarillo,  Tex.,  and  tliat 
plaintiff  in  error  liad  a  local  agent  tbere 
who  would  Issue  contracts  and  take  care  of 
shipments,  and  that  plaintiff  In  error's  road 
was  one  road  from   Amarillo  to  Memphis. 
and  that  only  one  contract  was  necessary. 
This  witness  also  testified  that  the  said  Davis 
sent  him  a  folder  having  a  map  on  same. 
which  shows  the  Choctaw,  Oklahoma  ft  Gnlf 
Railroad  to  be  one  continuous   road    from 
Amarillo,  Tex.,  to  Memphis,  Tenn.,  and  that 
said  folder  contains  a  timetable,  sbowins  tbat 
trains  run  through  direct  from  Amarillo,  Tex., 
to  Memphis  over  this  road.    The  letters,  map 
and  folder  referred  to  by  this  witness  ■were 
introduced  In  evidence. 

We  think  this  testimony  amply  sufficient  to 
support  the  finding  of  the  court  that  Joe 
Myers  was  the  agent  of  plaintiff  in  error, 
and  that  citation  was  properly  served  on 
plaintiff  in  error  through  him,  and  that  the 
Judgment  of  default  rendered  against  plain- 
tiff in  error  was  correct 

Tha«  being  no  error  in  the  Judgment  of 
the  court  below,  all  assignments  of  error 
are  overruled,  and  the  Judgment  Is  iafflrmed. 

Affirmed.  i 
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SAX  ANTONIO  &  A.  P.  RY.  CO.  v.  WOOD.* 
(Court  of  Civil   Appeals  of  Texas.    Dec.  22, 
1905.    Rehearing  Denied  Jan.  iS,  1906.) 

1.  HlOHTT AT8  —  ObSTBUCTIOH  —  RAILBOADB— 
IJABrLITY  rOB  INJTJBT. 

Where  defendant  railroad  company  negli- 
gently placed  an  obstruction  In  a  roadway, 
which  it  knew  was  commonly  used  by  the  public, 
and  plaintiff,  while  lawfully  using  such  road- 
way, was  injured  by  such  obstruction,  defendant 
was  liable  for  the  damages  so  occasioned  without 
regard  to  whether  the  roadway  was,  as  against 
thp  owners  of  the  land  over  which  it  iMsied,  a 
pablic  highway. 

[Ed.   Note. — For  cases  In  point,  see  vol.  26^ 
Cent  Dig.  Highways,  §{  420,  421.] 

2.  Tbiai>— ABstnoiD  Faotb. 

Where,  in  an  action  for  injuries  by  an  ob- 
slrucUon  in  a  highway,  there  was  no  conflict 
in  the  testimony  as  to  there  being  a  highway 
at  the  point  in  question,  the  court  did  not  err 
in  aasnming  its  existence  in  the  charge. 

[Eld.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {!  4.32^434.1 

3.  Appkai,  —  AssioRmnrrs  or  Ebbob — Fbofo- 
8ITI0NB— OBJEonowa— Waiveb. 

Points  presented  by  an  assignment  of  error 
not  embraced  in  a  proposition  will  be  regarded 
as  waived. 

4.  Triai. — ^ImcATEBiAi.   Issues— INSTBTTOTIONS 
— Retdbai.. 

Where,  in  an  action  for  injuries  by  an  ob- 
stmction  in  a  highway,  the  issue  of  whether  the 
road  in  question  was  a  public  highway  was  im- 
material, it  was  not  error  for  the  court  to  refuse 
to  Bobmit  snch  issue  to  the  jury. 

[Bd.   Note. — For  cases  in  point,  see  vol.  46k 
Cent  Dig.  Trial,  (S  474-479.1 

5.  SAKB— APFLIOABILITT  of  iNSTBUOnONB  TO 

Etidkhce. 

Where,  in  an  action  for  injuries  by  an  ob- 
stmction  fai  a  highway,  the  undisputed  evidence 
diaclosed  that  the  accident  occurred  in  a  public 
street,  and  that  plaintiff  was  not  on  defendant's 
property  at  the  time  he  was  injured,  it  was  not 
error  to  refuse  to  submit  the  question  whether 
plalntifiE  was  a  trespasser  on  defendant's  prop- 
erty at  the  time. 

[Bd.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.  Trial,  H  596-«03.r 

8.  Saios— iNSTBUcnoHS  Albeadt  Giver. 

It  is  not  error  for  the  court  to  refuse  to 
give  a  special  instruction  on  an  issue  sufficiently 
covered  by  the  charge  given. 

[Ed.   Note. — For  cases  in  noint,  see  vol.  46, 
Cent  Dig.  Trial,  H  651-657.f 

7.  Daxaoes— Pebbohal  Ikjubieij— Pleading. 
In  an  action  for  personal  injuries  plaintiff 
is  entitled  to  recover  compensation  for  whatever 
injury  the  evidence  shows  he  sustained  through 
defendant's  negligence,  though  the  evidence  does 
not  show  that  he  was  damaged  to  the  extmt 
alleged  in  the  petition. 

[Hid.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  H  441-443,  449.] 

&  Samx— TiicB  Loarr. 

In  an  action  for  personal  injuries,  plaintiff 
alleged  that  at  the  time  of  the  injury  he  was 
32  years  of  age,  physically  strong,  and  by  occu- 
pation a  stockman ;  that  his  services  were 
reasonably  worth  SlOO  a  month,  and  that  since 
bis  injnry  he  had  been  wholly  unable  to  attend 
bis  stock,  and  had  been  forced  to  employ  others 
for  snch  purpose,  and  spend  large  sums  of 
money  therefor,  wherefore  he  had  been  damaged 
in  a  specified  snm.  Held,  that  such  allegations 
were  sufficient  to  entitle  plaintiff  to  recover  for 
time  lost  by  reason  of  his  injuries. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  8  448.] 

•Writ  of  error  denied  by  Supreme  Court, 


Appeal  from  District  Court,  Aransas  Coirn- 
ty;   E.  A.  Stevens,  Jadge. 

Action  by  W.  W.  Wood  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Stayton  &  Berry  and  W.  H.  Baldwin,  for 
appellant  F.  Stevens  and  G.  R.  Scott,  for 
appellee. 

PliEASANTS,  J.  This  Is  a  suit  by  appel- 
lee against  appellant  to  recover  damages  for 
personal  injuries  alleged  to  bave  been  caused 
by  appellant's  negligence  in  placing  an  ob- 
struction on  or  dangerously  near  a  public 
highway  or  road  along  which  appellee  was 
driving  at  the  time  he  was  injured. 

The  petition  all^^:  "That  on  or  about 
the  5th  day  of  August,  1902,  appellant  owned, 
operated,  and  maintained  a  certain  line  of 
railroad  In  and  through  the  county  of  Aran- 
sas, and  to  and  within  the  corporate  limits  of 
the  city  of  Rockport  in  said  county,  and  then 
owned,  operated,  and  maintained  said  road  In 
said  county  and  city.  That  In  constructing 
the  track  of  said  railroad  in  the  said  city  of 
Rockport,  in  said  county  of  Aransas,  appel- 
lant at  the  terminus  of  a  side  track  or  switch 
In  said  city,  negligently,  wrongfully,  and  will- 
fully, projected  one  of  the  Iron  rails  on  said 
railroad  track  over  a  portion  of,  or  dangerous- 
ly near  to  a  public  highway  or  road  In  said 
city  of  Rockport;  said  public  highway  or 
road  then  and  there  being  used  by  the  citi- 
zens of  said  city  as  a  public  thoroughfare, 
and  having  been  so  used  for  a  long  while,  and 
that  by  reason  of  said  rail  bo  projected  over  a 
portion  of  said  road  or  dangerously  near  to  It, 
it  was  on  the  said  6th  day  of  August,  1902, 
an  obstruction  to  travelers  along  the  road;  so 
much  so  that  no  one  could  pass  along  said 
road  at  said  place  with  a  vehicle  without 
great  danger  unless  he  exercised  extraordi- 
nary care.  That  on  or  about  the  date  last 
aforesaid  the  appellee,  while  driving  In  a 
buggy  along  said  road,  and  while  exercising 
ordinary  care  and  caution  and  going  at  a  rea- 
sonable rate  of  speed,  and  driving  a  gentle 
horse,  said  rail  so  negligently  placed  by  ap- 
pellant, caught  in  one  of  the  wheels  of  said 
buggy  80  driven  by  appellee  and  suddenly 
stopped  said  buggy  and  the  horse  hitched 
thereto,  violently  throwing  appellee  from 
said  buggy  against  one  of  the  wheels  of 
said  buggy,  thence  to  the  ground,  where 
he  fell  unconscious,  whereby  appellee  was 
wotmded,  bruised,  and  seriously  injured  in  bis 
head,  neck,  chest,  lungs,  and  limbs,  and  his 
nervous  system  greatly  shocked.  Said  shock 
produced  concussion  of  his  spine  and  Injury 
of  the  parts,  which  said  injuries  to  the  said 
spine  and  nerves  are  permanent  and  pro- 
gressive, causing  appellee  to  become  a  physi- 
cal and  mental  wreck,  wholly  incapacitating 
him  to  earn  a  Ilrelibood  for  himself  and  fam- 
ily, either  by  mental  or  manual  labor.  That 
thereby  he  has  been  permanently  and  totally 
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disabled,  has  suffered  great  mental  and  physi- 
cal pain  at  all  times  since  said  injiiry,  and 
at  short  intervals  he  is  conilned  to  bis  bed  for 
hours  with  excruciating  pain,  producing  nau- 
sea and  fever,  great  physical  suffering  and 
weakness.  That  he  Is  and  has  been  since 
said  injury  thereby  prevented  from  attending 
to  his  business  affairs.  That  plaintiff  was, 
at  the  time  of  said  injury,  about  32  years  of 
age,  and  was  strong  and  robust  physically 
and  mentally,  and  by  occupation  a  stockman, 
and  in  all  respects  capable  of  performing  and 
carrying  on  that  kind  of  business,  and  was  so 
engaged  at  the  time  of  said  injury,  taking 
care  of  his  own  stock  and  doing  whatever  was 
nei-essarytobedoneonoraboutthesame.  That, 
as  such,  his  services  were  reasonably  worth 
|10(1  per  month.  But  since  said  injury  he  has 
been  wholly  unable  to  attend  to  same  and  has 
been  forced  to  employ  others  for  the  purpose, 
and  spend  large  sums  of  money  therefor, 
wherefore  plaintiff  says  he  has  been  damaged 
in  the  sum  of  $30,000  by  reason  of  said  in- 
Jury."  This  defendant  answered  by  general 
demurrer,  general  denial,  and  plea  of  con- 
tributory negligence.  The  case  was  tried  be- 
fore a  Jury,  and  a  verdict  and  Judgment  ren- 
dered for  plaintiff  in  the  sum  of  $5,000. 
Appellant  raises  no  Issue  in  Its  brief  as  to  the 
sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  Jury  that  it  was  guilty  of  negli- 
gence as  alleged  in  the  petition  and  that  the 
appellee  has  suffered  damage  In  the  amount 
found  by  the  Jury  as  a  result  of  the  injuries 
received  under  the  circumstances  allied  in 
the  petition. 

The  first  assignment  of  error  challenges  the 
ruling  of  the  trial  c^urt  In  admitting  In  evi- 
dence the  testimony  of  W.  W.  Wood,  R.  H. 
Wood,  Geo.  E.  Waterwall,  and  others  to  the 
effect  that  the  road  along  which  plaintiff  was 
driving  at  the  time  he  was  injured  bad  been 
used  by  the  public  as  a  public  highway  for 
more  than  20  years.  The  objection  urged 
to  this  testimony  is  "that  tbere  was  no  suffi- 
cient allegation  in  appellee's  petition  as  to  the 
acquisition  by  the  public  of  a  highway  at 
the  point  in  question  by  use  or  prescription, 
and  further  because  it  appears  that  the  point 
In  question  is  within  the  corporate  lij]{ilts  of 
the  city  of  Rockport  which  Is  laid  off  into  lots, 
blocks,  and  streets,  and  duly  platted  on  offi- 
cial maps,  and  such  maps  are  the  best  evi- 
dence of  the  existence  of  a  highway  crossing 
defendant's  private  property  and  North  street 
at  the  point  of  the  alleged  injury."  The  evi- 
dence shows  that  the  railroad  of  appellant  is 
constructed  along  North  street  In  the  city  of 
Rockport  This  street  runs  east  and  west  At 
the  end  of  the  railroad  in  the  center  of  said 
street  the  roadway  along  which  appellee  was 
driving  when  be  was  Injured  crosses  the 
street  This  roadway  in  approach,!  ng  the 
street  from  the  south  crosses  uninclosed  prop- 
erty belonging  to  appellant  and  after  crossing 
the  street  runs  across  other  iminclosed  prop- 
erty which  is  within  the  city  limits,  and  Is 
subdivided  into  lots  and  blocks.    The  accident 


in  which  appellant  was  Injured  occurred  at 
the  end  of  its  track  in  the  cmter  of  North 
street  The  testimony  to  which  the  objection 
was  made  is,  as  set  out  in  appellant's  brief, 
as  follows:  Appellee  testified  that  he  was  at 
the  time  of  the  accident  driving  along  a  "well- 
defined  public  road"  to  west  of  the  western 
end  of  appellant'strack.  R.  H.  Wood  testified: 
"I  know  the  place  at  the  end  of  defendant's 
'T,'  where  the  accidrait  to  plaintiff  occurred. 
There  is  a  road  running  past  to  the  west  of 
the  'Y.'  It  has  been  there  for  more  than 
20  years,  and  has  been  used  by  the  public  all 
the  time  •  •  •  That  the  town  of  Rock- 
port was  Incorporated  and  had  been  laid  off 
in  lots,  blocks,  and  streets,  and  had  an  official 
map  showing  the  same.  That  there  was  no 
street  shown  to  cross  North  street  west  of 
defendant's  T  nor  had  one  ever  been  laid 
out  That  the  road  be  testified  about  crossed 
uninclosed  private  property  of  the  railway 
on  the  south  of  North  street  and  across  North 
street  and  uninclosed  private  property  of  In- 
dividuals on  the  north.  That  he  at  times 
had  been  connected  with  both  city  and  coun- 
ty governments  as  a  coimty  commissioner, 
city  alderman,  and  mayor.  That  the  road 
had  never  been  worked  or  recognized  as  a 
public  road  by  either  the  county  or  city  with- 
in his  knowledge."  Siforina  Cabasos  testi- 
fied that  the  public  had  been  using  the  road 
(or  over  20  years.  P.  Van  Ness  testified  that 
the  road  had  been  traveled  for  15  years. 
George  B.  Waterwall  testified:  "There  baa 
been  a  road  across  North  street  west  of  the 
end  of  defendant's  track  ever  since  the  rail- 
road was  built  This  road  originally  cross- 
ed North  street  a  short  distance  further  east, 
but  after  the  railroad  was  built  was  moved  a 
little  further  to  the  west  to  where  It  Is  now. 
The  public  has  been  using  the  old  road  and 
the  changes  therein  for  about  33  years.  I 
have  been  a  member  of  the  city  council,  and 
also  city  secretary.  I  know  of  no  road  hav- 
ing ever  been  laid  out  across  Market  (North) 
street  at  end  of  defendant's  track.  The  <me 
that  is  there  has  been  used  by  the  public  for 
33  years,  but  was  never  laid  out  or  worked 
by  either  the  city  or  county  as  a  public  street 
or  road.  It  crosses  uninclosed  private  prop- 
erty both  south  and  north  of  North  street" 
The  appellee  in  bis  amended  petition  upon 
which  trial  was  had,  made  the  following  al- 
legations: "That  In  constructing  the  trade 
of  said  railroad  in  the  said  city  of  RockiSort, 
in  said  county  of  Aransas,  the  defendant,  at 
the  terminus  of  a  sidetrack  or  switch  in  said 
city,  negligently,  wrongfully,  and  willfully 
projected  one  of  the  Iron  rails  on  said  rail- 
road track  over  a  portion  of  or  dangerously 
near  to  a  public  highway  or  road  then  and 
there,  being  used  by  the  citizens  of  said  city 
as  a  public  thoroughfare,  and  having  been  so 
used  for  a  long  while."  It  is  unnecessary  for 
us  to  determine  whether  the  allegations  or 
the  evidence  is  sufficient  to  show  that  the 
roadway  along  which  appellee  was  driving 
was  a  public  highway  In  the  sense  that  the 
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pabUc  had  acquired  a  right  by  prescription  to 
nae  as  such  as  against  the  owners  of  the 
property  over  which  it  passed.  The  undis- 
pated  evidence  shows  that  it  had  been  com- 
monly used  by  the  public  as  a  roadway  for 
a  nomber  of  years  with  the  acquiescence  of 
the  owners  of  the  property,  and  the  court  In 
sabmlttlng  the  case  to  the  jury  predicated  the 
liability  of  the  defendant  upon  its  Icnowledge 
of  the  existence  of  the  roadway  and  its  com- 
men  use  by  the  public.  If  the  appellant 
negligently  placed  an  obstruction  in  a  road- 
way which  It  knew  waa  commonly  used  by 
the  public,  and  the  appellee  while  lawfully 
using  such  roadway  was  Injured  thereby,  the 
appellant  would  be  liable  without  regard  to 
whether  the  roadway  was,  as  against  the 
owners  of  the  land  over  wbich  it  passed,  a 
public  highway.  Allison  y.  Haney  (Tex.  Civ. 
App.)  62  S.  W.  933.  We  think  the  principle 
upon  which  the  case  cited  was  decided  is 
sound  In  law  and  morals,  and  that  the  deci- 
sion Is  not  In  conflict  with  those  cited  by  ap- 
pellant, nor  with  any  decision  of  our  Supreme 
Court  so  far  as  we  have  ascertained. 

The  second  assignment  of  error  presented 
by  appellant  is  as  follows:  "The  court  erred 
in  Its  charge  wherein  the  Jury  were  instruct- 
ed that  the  undisputed  testimony  shows  that 
there  Is  a  highway  or  road  crossing  said 
North  street  in  close  proximity  to  the  end  of 
defendant's  railroad  track  at  the  place  where 
the  plalntlflF  is  alleged  to  have  been  injured, 
which  highway  or  road  has  been  made  by  the 
general  public  traveling  In  that  vicinity  for 
a  great  number  of  years,  and  that  defendant 
owns  a  strip  of  land  adjoining  said  North 
street  on  the  south  over  which  said  highway 
or  road  crosses  and  that  the  end  of  said  rail- 
road track  is  In  said  North  street  If  the  de- 
fendant knew  that  the  general  public  bad 
used  said  road  along  which  plaintiff  was 
traveling  at  the  time  of  the  alleged  injury 
had  been  used  as  a  thoroughfare  by  the  gen- 
eral public  for  a  great  number  of  years,  and 
assented  to  or  permitted  such  use  over  the 
land  although  said  thoroughfare  was  not  a 
public  street,  then  the  defendant  had  no  right 
to  place  an  obstruction  over  or  dangerously 
near  said  thoroughfare  where  it  crossed  said 
North  street  and  would  be  liable  to  [In]  dam- 
ages for  any  Injury  to  ordinarily  prudent 
persons  traveling  along  said  thoroughfare 
resnltliig  from  such  obstructions.  Because 
said  charge  assumes  facts  not  indisputably 
proven,  charges  defendant  as  being  liable  in 
damages  from  tbe  simple  placing  of  an  ob- 
struction In  the  alleged  thoroughfare,  no  mat- 
ter what  might  have  been  its  character,  or 
whether  or  not  properly,  rightfully,  or  care- 
fully placed ;  and  further,  said  charge  Is  up- 
on the  weight  of  evidence,  and  Is  not  sup- 
ported by  the  proper  allegations  in  plaintlfTs 
petition."  The  assignment  is  not  a  propo- 
sition in  itself,  and  Is  not  presented  as  such 
and  the  only  proposition  following  it  is  as 
follows:  "Tbere  being  a  conflict  between 
tbe  oral  testimony  and  official  map  of  the 


town  of  Hockport  as  to  the  existence  of  a 
highway  or  road  at  the  point  of  the  alleged 
accident,  it  was  error  for  the  court  to  as- 
sume in  its  ctiarge  the  fact  of  the  existence 
of  such  road  or  highway,  but  the  Issue  of  fact 
should  have  been  submitted  to  the  jury  under 
proper  instructions  as  to  what  constituted  a 
highway  or  road  at  law."    There  is  no  con- 
flict in  tbe  testimony  as  to  there  being  a 
I  highway  or  roadway  across  North  street  at 
I  the  point  in  question,  and  the  court  did  not 
!  err  in  assmning  tlie  existence  of  such  road- 
i  way  In  the  charge  complained  of.    As  before 
,  stated,  tbe  question  as  to  whether  the  public 
had  acquired  a  title  to  tbe  roadway  by  pre- 
scription was  immaterial.    We  can  only  con- 
sider the  points  In  the  assignment  which  are 
presented  by  a  proposition,  and  any  not  so 
presented  must  be  regarded  as  waived.    The 
point  stated  in  the  proposition  being  not  well 
taken,  the  assignment  cannot  be  sustained. 

The  third  assignment  complains  of  the  re- 
fusal of  the  trial  court  to  give  the  jury  the 
following  instruction:  "You  are  instructed 
that  it  Is  the  duty  of  defendant  to  construct 
and  keep  In  repair  safe  crossings  over  its 
track  at  the  intersection  thereof  of  all  public 
streets  and  highways.  A  public  street  or 
highway  as  used  in  this  charge  is  a  street 
or  highway  dedicated  to  public  use  and  over 
which  the  public  exercises  exclusive  control 
If  you  believe  from  the  evidence  that  the 
plaintiff  was  injured  as  alleged  by  him  In  bis 
petition,  whilst  driving  past  the  end  of  de- 
fendant's track  in  the  city  of  Rockport,  and 
the  evidence  further  falls  to  show  that  there 
was  a  public  street  or  highway  as  the  same 
has  been  defined  In  this  charge,  at  the  place 
where  the  accident  occurred,  and  along  which 
piaintlft  was  traveling  at  the  time,  then  the 
defendant  would  owe  plaintiff  no  duty,  in 
which  case  you  should  find  for  the  defendant 
If  the  road  over  which  tbe  plaintiff  was 
traveling  passed  over  unindosed  private  prop- 
erty; that  Is.  if  the  same  had  never  been 
dedicated  by  the  owner  or  owners  thereof 
to  public  use,  then  you  are  Instructed  that 
the  public  would  not  acquire  any  right  there- 
to by  prescription  and  the  plaintiff  would  in 
law  be  a  trespasser  thereon  and  would  as- 
sume all  risks."  It  was  not  error  to  refuse 
this  Instruction.  For  the  reasons  before 
stated  the  issue  of  whether  the  road  in  ques- 
tion was  a  public  highway  was  Immaterial 
and  tbe  court  properly  refused  to  submit  It 
to  the  Jury.  There  Is  no  evidence  tending  to 
show  that  appellee  was  a  trespasser  at  the 
time  be  was  Injured,  and  it  would  have  been 
manifest  error  for  the  court  to  have  sub- 
mitted such  an  issue  to  the  Jury. 

Tbe  fourth  assignment  complains  of  the  re- 
fusal of  the  court  to  submit  to  the  Jury  tbe 
question  of  whether  the  appellee  was  not  up- 
on private  property  of  appellant  at  the  time 
he  was  injured,  and  therefore  a  trespasser. 
The  undisputed  evidence  shows  that  the  ac- 
cident occurred  in  a  public  street  of  the  city 
of  Rockport,  and  that  appellee  was  not  upon 
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the  property  of  appellant  at  the  time  he  was 
Injured.  There  being  no  testimony  tending 
to  support  the  contention  that  appellee  was 
trespanslng  upon  appellant's  property  at  the 
time  he  was  Injured  a  charge  submitting  that 
Issue  was  properly  refused.  The  charge  giv- 
en by  the  court  sufQclently  Instructed  the  Jury 
upon  the  Issue  of  contributory  negligence, 
and  therefore  the  refusal  to  give  the  special 
Instruction  requested  by  appellant  submitting 
that  Issue  was  not  error,  and  the  fifth  as- 
signment which  complains  of  such  refusal 
cannot  be  sustained. 

There  Is  no  merit  In  the  sixth  assignment 
which  complains  of  the  refusal  of  the  court 
to  charge  the  Jury  that  unless  they  believe 
that  the  plaintiff  was  permanently  injured 
they  should  find  for  the  defendant  Appellee 
was  entitled  to  recover  compensation  for 
whatever  Injury  the  evidence  showed  he  sus- 
tained through  the  negllgmce  of  the  defend- 
ant, and,  to  entitle  him  to  such  recovery,  he 
was  not  required  to  show  that  "he  was  dam- 
aged to  the  extent  alleged  in  the  petition.  It 
could  as  well  be  contended  that  In  a  suit 
for  damages  for  the  conversion  of  a  stock  of 
goods  the  plalntlBC  could  not  recover  unless 
he  established  the  conversion  of  every  article 
mentioned  in  his  petition  as  to  contend  for 
the  proposition  advanced  by  this  assignment. 
There  can  be  no  authority  for  such  a  propo- 
sition, and  appellant  has  not  undertaken  to 
cite  any.  We  tliink  the  allegations  of  the  pe- 
tition before  set  out  were  sufiScient  to  entitle 
plaintiff  to  recover  for  time  lost  by  reason  of 
his  injuries,  and  the  court  did  not  err  In  in- 
structing the  Jury  that  they  might,  in  esti- 
mating plaintiff's  damages,  take  into  consid- 
eration the  time  lost  by  him  as  a  result  of 
his  injuries. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed;  and  it  has 
been  so  ordered. 

Affirmed. 


HATNIB   MERCANTILB   00.  ▼.   MILIiER. 

(Oonrt  of  Oivll  Appeals  of  Texas.    Dec.  2,  1905. 
Rehearing  Denied  Jan.  6,  1906.) 

Vendor  and  Pubohabkb— Oohtbact  to  Con- 

VKY— BOHD  TOa  TiTLB— KlOHTS  OF  VBNDBB— 

Liens. 

The  purchaser  of  certain  school  land  ex- 
ecuted a  written  contract  to  convey  the  land  to 
M.'s  appointee,  in  consideration  o(  money  de- 
posited in  a  certain  bank,  subject  to  the  condi- 
tions of  the  contract,  "after  the  three  years 
proof  of  occupancy  had  been  made."  In  making 
the  transfer,  the  purchaser  agreed  to  remit 
$500  of  the  price  If  the  person  designated  aa 
the  apix>intee  would  complete  the  three  years 
occupancy,  and  release  the  pnrchaser  from  fur- 
ther residing  on  the  land  and  making  proof, 
which  was  done.  Beld,  that  the  contract  to 
convey  was  in  effect  a  bond  for  title,  obliKating 
the  purchaser  to  convey  the  land  to  M.  s  ap- 
pointee which  was  effective,  and  prior  to  the 
lien   of   an   attachment  and   Judgment   subse- 

auently  recovered  against  such  purchaser, 
tiongh  the  deed  made  by  him  to  the  appointee 
was  defective  and  the  money  had  not  been  paid 
over  by  the  bank  prior  to  the  levy  of  the  attach- 
ment. 


Appeal  from  District  Court,  Potter  County ; 
Ira  Webster,  Judge. 

Action  by  Haynie  Mercantile  Company 
against  G.  O.  Miller.  From  a  Judgment  In  fa- 
vor of  defendant,  plaintiff  appeals.    Affirmed. 

Veale,  Cudington  &  Bailey  and  Theodore 
Mack,  for  appellant  Wallace,  &  Lumpktn, 
for  appellee. 

STEPHENS,  J.  Four  sections  of  tdiool 
land  in  Moore  county  were  awarded  to  S.  B. 
Harwell  as  an  actual  settler  on  one  of  them, 
on  applications  dated  March  9,  1901.  He  re- 
sided on  the  home  section  and  met  all  his  ob- 
ligations as  purchaser  until  the  2Sth  day  of 
November,  1908,  when  he  executed  a  deed 
conveying  said  land  to  the  appellee,  C.  Q. 
Miller,  who  had  become  an  actual  settler 
thereon,  which  deed,  together  with  the  ap- 
plications and  obligations  of  Miller  as  substi- 
tute for  Harwell,  was  filed  In  the  general  land 
office  December  2,  1903.  This  conveyance 
was  made  in  pursuance  of  a  written  con- 
tract between  S.  B.  Harwell  and  J.  M.  Miller, 
the  father  of  C.  O.  Miller,  dated  September 
6,  1908,  and  recorded  In  Moore  county,  Sep- 
tember 11,  1908,  by  the  tbrms  of  which  Har- 
well, in  consideration  of  135,000,  deposited  in 
the  Amarlllo  National  Bank  subject  to  the 
conditions  of  the  contract,  obligated  himself 
to  sell  the  lands  to  J.  M.  Miller,  or  to  such 
person  as  he  might  designate,  "after  the 
three  years  proof  of  occupancy  had  been 
made."  However,  in  making  the  transfer  to 
C.  O.  Miller,  Harwell  "agreed  to  remit  and 
release  the  sum  of  $500  of  the  original  pur- 
chase money  mentioned  in  said  contract,"  it 
C.  O.  Miller,  who  was  the  purchaser  designa- 
ted by  J.  M.  Miller,  would  complete  the  three 
years  occupancy,  and  release  Harwell  from  fur- 
ther residing  on  the  land  and  making  proof  of 
three  years  of  occupancy.  This  C.  O.  Miller 
did,  and,  adding  his  proof  of  occupancy  to 
that  of  Harwell,  which  extended  "up  to  the 
25th  day  of  November,  1903,"  on  March  21, 
1904,  obtained  certificate  from  commissioner 
of  general  land  office  showing  final  proof  of 
occupancy.  November  11, 1903,  W.  B.  Haney 
brought  suit  against  S.  B.  Harwell  in  district 
court  of  Hartley  county,  Tex.,  for  the  sum 
of  $1,975.25,  which  Harwell  owed  him,  and  on 
November  25,  1908,  caused  the  lands  in  con- 
troversy to  be  attached,  and  the  return  of  the 
levy  to  be  duly  recorded.  In  the  following 
year,  after  the  proof  of  three  years  occu- 
pancy had  been  made  and  accepted,  Haney 
obtained  a  Judgment  foreclosing  his  attach- 
ment lien,  and  appellant,  a  private  corpora- 
tion and  assignee  In  the  Judgment,  became 
the  purchaser  at  foreclosure  sale,  and  brought 
this  suit  to  recover  the  lands,  which  result- 
ed in  a  Judgment  on  an  agreed  statement  of 
facts  against  it  Prior  to  the  levy  of  the  at- 
tachment, O.  O.  Miller,  who  had  already  be- 
come an  actaal  settler,  made  his  applications 
to  the  land  commissioner  to  purchase  the 
lands,  and  Harwell  executed  a  deed  convey- 
ing the  same  to  him,  but  owing  to  a  defect 
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in  said  deed,  the  nature  of  which  Is  not  dis- 
closed by  the  record,  the  purchase  money  In 
tiie  bank  was  not  paid  to  Harwell  till  Norem- 
ber  30^  1903. 

Condoslons  of  Law. 

On  the  question  so  much  dlscnssed  In  the 
briefs  and  argum«itB,  whether  school  lands 
sold  to  an  actual  settler  are  subject  to  exe- 
cution against  blm  before  he  has  completed 
the  tbree  years  occupancy,  we  are  Inclined  to 
agree  with  appellant  In  the  contention  that 
every  purchaser  of  school  lands  has  a  yend- 
ible  interest  therein  from  the  date  of  his  pur- 
chase, and  that  such  lands  are  subject  to 
execution  for  his  debts  at  any  time  there- 
*tter,  bat  do  not  find  it  necessary  to  decide 
that  question  In  this  case ;  since  we  have  con- 
eluded  tbat  appellant  failed  to  sbo\r,  by  the 
agreed  statements  of  facts,  that  the  right 
of  the  attaching  creditor,  under  whom  it 
claimed,  was  superior  to  the  right  of  C.  O. 
Miller  as  vendee  under  the  contract  with  J. 
M.  Miller.  No  attack  was  made  on  this  con- 
tract, which  was  prior  to  the  leyy,  and  which 
gave  J.  M.  Miller  the  right  to  have  the  land 
conveyed  to  C.  O.  Miller.  The  obligation  of 
Harwell  was  in  effect  a  bond  for  title,  which 
is  itself  treated  as  a  species  of  conveyance 
In  Texas,  and  while  the  money  had  not  been 
paid  over  by  the  bank  when  the  levy  was 
made,  it  had  passed  out  of  the  control  of 
Miller  and  Harwell  bad  made  a  deed  to  C.  O. 
Mlll^i  and  admitted  him  into  the  posses- 
sion of  the  land  It  matters  not  that  this 
deed  may  have  been  defective  and  that  for  a 
valuable  consideration  Harwell  was  relieved 
of  part  of  his  obligation.  The  obligation  to 
convey  the  land  still  rested  on  him,  if  the 
deed  already  made  did  not  have  that  effect 
See  Willis  T.  Sommerville  (Tex.  Civ.  App.) 
22  S.  W.  781 ;  Downs  v.  Porter,  54  Tex.  61 ; 
Taber  t.  State  (Tex.  Civ.  App.)  85  S.  W.  833. 

The  Jndgment  Is  therefore  aflirmed. 


CURBT  T,   STONB. 

(Contt  of  Civil  Appeals  of  Texas.    Jan.  6, 
1906.) 

1.  iRBtTBAZfCB— AffUCATIOR— MiSSTATEUERTS 
— PBAtTD— CAKCELLATIOH. 

Where  certain  policies  were  issued  on  an 
application  containing  false  statements  fraudu- 
Imtly  inserted  therem  by  the  insurer's  agent, 
it  was  the  duty  of  insured,  on  discorering  the 
frtnd.  to  forthwith  disclose  the  same  to  the  in- 
iDrance  company  and  tender  the  policies  for 
esncellation. 

2.  Sams— Vbaud  ov  Aqkrt— Biqht  of  Pbih- 

CIFAI,. 

Where  an  insurance  company  was  Induced 
to  iasne  certain  policies  by  the  fraudulent  state- 
ments of  its  afent  in  the  application,  sndi 
ban^  after  having  t>een  discovered  by  insured, 
woold  not  be  imputed  to  the  insurance  company, 
but  the  latter  would  be  entitled  to  plead  sndi 
fraud,  and  insured's  concealment  thereof,  in  de- 
fense ot  its  liability  on  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  1 1003.] 


8.  Samk— PBEiatnc  Notes— Fauubb  or  Oon- 

SIDEBATION. 

Where  certain  policies  were  issued  to  de- 
fendant through  plaintiff's  frand  in  inserting 
certain  false  answers  in  the  application  without 
defendant's  knowledge,  and  defendants  subse- 
quently discovered  the  fraud  before  any  part  of 
the  contract  of  insurance  had  l>een  penormed 
by  the  insurance  company,  and  before  any  real 
benefit  had  been  received  by  him,  there  was 
an  entire  failure  of  consideration  for  notes 
given  for  the  premium  due  on  the  policies. 
Speer,  J.,  dissenting  in  part 

Appeal  from  Wichita  County  Court;  M.  F. 
Teager,  Judge. 

Action  by  J.  W.  Stone  against  M.  N.  Curry. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

L.  H.  Matbis,  for  appellant  0.  <X  Huff 
and  Bdgar  Scnrry,  for  appellee. 

GONNBR,  0.  J.  This  Is  an  appeal  from  a 
Jndgment  in  appellee's  favor  in  the  sum  of 
$238.28,  as  the  principal,  interest,  and  attor- 
ney's fees  upon  two  promissory  notes  execut- 
I  ed  by  appellant  and  made  payable  to  appel- 
lee, and  the  sole  question  presented  upon  this 
appeal  is  whether  appellant's  special  verified 
plea  of  a  want  of  consideration  for  the  notes 
constitutes  any  defense.  The  court  below 
sustained  general  and  special  demurrers 
thereto,  and  appellant  having  declined  to 
amend.  Judgment  was  rendered  in  appellee's 
favor  as  stated. 

The  special  answer  referred  to  covers  some 
eight  pages  of  the  transcript  and  presents  a 
clear  case  of  fraud,  but  we  think  it  will  be 
sufficient  to  give  the  following  brief  summary 
thereof:  It  was  alleged  in  the  special  plea 
that  at  the  time  of  the  execution  of  said 
notes,  appellee  was  the  agent  for  Wichita 
coun^  of  the  National  Life  Insurance  Com- 
pany of  the  United  States  of  America,  which 
has  Its  headquarters  in  Washington,  D.  O.; 
that  as  such  agent  he  was  entitled  to  a  com- 
mission amounting  to  70  per  cent  of  the  gross 
premiums  charged  for  policies  of  life  insur- 
ance for  the  first  year  of  their  issue;  that 
at  appellee's  solicitation,  appellant  made  ap- 
plication for  policies  of  Insurance  on  his  life, 
to  be  payable  to  his  wife  as  the  beneficiary, 
in  the  sum  of  $5,000;  that  in  connection  with 
bis  said  application  appellant  was  required 
to  submit  to  a  medical  examination,  during 
which  many  questions  were  propounded  and 
his  answers  thereto  reduced  to  writing  by  the 
medical  examiner.  It  was  alleged  that  It 
was  a  rule  of  the  Insurance  company  to  re- 
quire truthful  answers  to  be  given,  and  that 
appellant  in  fact  gave  truthful  answers,  but 
that  notwithstanding  such  rule  and  contrary 
to  their  duty,  appellee  and  the  medical  ex- 
aminer, fraudulently  conspiring  together  for 
the  purpose  of  securing  the  Issuance  of  the 
policies,  applied  for  and  the  premiums  to 
their  ovni  use,  caused  certain  false  answers 
to  certain  material  questions  to  be  written  in 
bis  said  application.  Facts  are  alleged  which 
tend  to  excuse  appellant  for  having  failed 
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to  read  bis  appKcstion,  and  he  alleges  tbat  be 
was  Ignorant  of  tbe  fact  that  bis  application 
was  false;  that  bad  he  so  known  be  would 
not  have  executed  tbe  notes.  It  Is  further 
alleged  tbat  appellee  fraudulently  concealed 
said  fraudulent  practices  from  bis  principal, 
and  tbat  bad  bis  answers  been  truthfully 
written  as  given,  tbe  Insurance  company 
would  not  bare  Issued  tbe  policies  of  insur- 
ance applied  for,  but  tbat  it,  being  In  fact 
Ignorant  of  tbe  fraud  perpetrated  and  of  tbe 
falsity  of  tbe  answers  shown  in  the  applica- 
tion, issued  tbe  policies  as  applied  for,  and 
tbat  tbe  notes  sued  upon  were  given  by  ap- 
pellant for  tbe  first  year's  premiums,  which 
constituted  tbe  sole  consideration  for  tbv 
notes.  It  was  further  alleged  that  tbe  falsity 
of  the  answers  as  written  in  said  applica- 
tion was  susceptible  of  easy  proof,  but  tbat, 
bad  appellant  died  during  the  life  or  tbe 
apparent  life  of  tbe  policies,  it  would  have 
been  impossible  for  tbe  beneficiary  named 
therein  to  have  established  tbe  fact  tbat 
truthful  answers  had  been  made  as  stated, 
and  tbat  immediately  upon  appellant's  dis- 
covery of  the  fraud  which  had  been  practiced 
upon  him  and  upon  tbe  insurance  company, 
which  was  several  months  after  the  issuance 
of  the  policies,  he  forthwith  tendered  for  can- 
cellation to  appellee  as  tbe  agent  of  said  com- 
pany, said  policies  of  insurance,  and  demand- 
ed a  return  of  tbe  notes  sued  upon  in  this 
case. 

Appellee  defends  tbe  action  of  tbe  trial 
court  In  sustaining  the  demurrers  to  the  an- 
swer on  the  ground  tbat  appellee's  knowl- 
edge of  tbe  acts  and  frauds  complained  of, 
wblcb  is  shown  in  the  answer,  must  be  im- 
puted to  his  principal,  tbe  insurance  company, 
and  that  therefore  tbe  latter  would  be  es- 
topped from  setting  tbe  same  np  in  avoid- 
ance of  the  policies;  tbat  tbe  policies  there- 
fore constltue  enforceable  obligations  and  full 
consideration  for  the  notes  forming  tbe  basis 
of  tbe  suit  If  appellant  received  exactly 
what  be  contracted  for,  there  was,  of  course, 
a  consideration  for  tbe  notes.  But  can  it 
be  Justly  said  that  be  did  so?  It  is  elemen- 
tary in  the  law  of  contracts  tbat  there  is  no 
contract  unless  the  parties  thereto  assent  to 
the  same  thing  In  the  same  sense,  and  if  it 
be  conceded  tbat  the  knowledge  of  its  agent, 
appellee.  Is  to  be  Imputed  to  the  Insurance 
company,  and  that  It  therefore  would  not  be 
heard  to  urge  tbe  acts  and  frauds  detailed  in 
avoidance  of  the  policy,  yet  it  must  be  admit- 
ted, it  seems  to  us,  that  such  acts  and  frauds 
Introduced  elements  of  hazard  not  contem- 
plated by  either  of  tbe  principals  in  the  con- 
tract of  Insurance.  As  comprehended  In  ap- 
pellant's application  and  contract  for  tbe  pay- 
ment of  premiums,  it  was  intended  tbat  be 
should  receive  policies  of  insurance  free  from 
hazard,  vice,  or  defect  of  any  kind.  It  was 
upon  this  proposition  tbat  tbe  minds  of  tbe 
principals  met  No  actual  wa'lver  of  tbe  in- 
surance company  appears,  and  tbe  enforce- 
ability of  tbe  policy  of  insurance  received 


under  tbe  circumstances  alleged  and  In  tbe 
light  of  tbe  usual  course  of  such  cases  was 
in  all  probability  dependent  upon  the  effort 
and  ability  of  tbe  beneficiary  to  establish,  if, 
indeed,  it  was  possible,  tbe  facts  constituting 
tbe  estoppeL  To  bold  tbat  a  policy  issued 
under  such  drcumstanoes  is  as  desirable  and 
valuable  to  one  in  contemplation  of  death, 
preparing  to  provide  for  and  shield  those  de- 
pendent upon  him,  is  to  falsify  natural  in- 
stinct and  thought,  and  appellant  evidently 
gave  assent  to  no  such  thing.  Indeed,  tbe 
general  rule  that  notice  to  an  agent  In  tbe 
business  or  employment  which  be  Is  carry- 
ing on  for  bis  principal  is  constructive  notice 
to  tbe  principal  himself,  so  far  as  tbe  lat- 
ter's  rights  are  Involved  In  or  affected  by  tbe 
transaction,  is  not  of  universal  application. 
One  of  the  exceptions  given  in  Pomeroy's 
Third  Edition  of  Equity  Jurisprudence,  { 
675,  is  when  an  agent  or  attorney  baa,  in 
the  course  of  his  employment,  been  guilty  of 
an  actual  fraud  contrived  and  carried  out 
for  bis  own  benefit,  by  which  be  Intended  to 
defraud  and  did  defraud  bis  own  principal 
or  cll»it,  as  well  as  perhaps  tbe  other  party, 
and  the  very  perpetration  of  such  fraud  In- 
volved the  necessity  of  bis  concealing  tbe 
facts  from  bis  own  client,  then,  under  such 
circumstances,  tbe  principal  is  not  charged 
with  constructive  notice  of  tbe  facts  known 
by  tbe  agent  and  thus  fraudulently  conceal- 
ed. While  we  know  of  no  Texas  case  going 
thus  far,  and  while  we  are  not  inclined,  in 
cases  where  tbe  agent  alone  Is  guilty  of 
fraud,  to  Ingraft  any  such  exception  upon 
the  general  rule  in  this  state,  yet  tbe  author 
cites  in  support  of  bis  statement  many  au- 
thorities, and  we  call  attention  to  tbe  stated 
exception  In  order  merely  to  Illustrate  our 
general  proposition  tbat  tbe  policies  of  insur- 
ance actually  received  by  appellant  were  cer- 
tainly not  entirely  free  from  vice  or  hazard; 
tbe  facts  alleged  in  appellant's  answer  being 
apparently  within  tbe  exception  named  by 
Mr.  Pomeroy. 

Besides,  we  think  It  quite  clear  that  upon 
appellant's  discovery  of  tbe  fraud.  It  was 
not  only  bis  right  but  also  bis  duty  to  forth- 
with apprise  tbe  Insurance  company  thereof 
and  tender  bis  policies  for  cancellation;  for 
it  Is  well  established  in  this  state  that  In 
cases  where  tbe  beneficiary  of  a  contract  or 
transaction  becomes  a  party  to  tbe  frauds 
of  an  agent  purporting  to  act  for  a  principal 
In  such  contract  or  transaction,  tbat  then 
tbe  knowledge  or  notice  of  such  agent  will 
not  be  Imputed  to  tbe  principal,  and  the 
principal  In  sucb  case  will  be  left  free  to 
set  up  tbe  fraud  or  concealments  involved 
in  the  transaction.  See  Centennial  Life  As- 
sociation V.  Parbam,  80  Tex.  628,  16  Sontb. 
816;  Cooper  v.  Ford  (Tex.  OIv.  App.)  69 
S.  W.  487;  Loan  Association  v.  Dalley  (Tex. 
Civ.  App.)  42  S.  W.  S64;  Scripture  v.  Mort- 
gage Co.  (Tex.  Civ.  App.)  49  S.  W.  644,  and 
authorities  therein  cited.  When,  therefore, 
appellant  became  apprised,   either  actually 
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or  tj  legal  ttnpntatioii,  of  ttae  fnmdnlent 
actB  of  which  he  complains,  he  could  no 
longer  thereafter  In  equity  and  good  con- 
edeace  Insist  as  against  the  principal  upon 
the  performance  of  the  contract  for  insur- 
ance. Ftom  that  time  the  insurance  policies 
would  be  Told  and  of  no  further  force  or 
effect.  Thus,  In  tbe  case  of  Johnson  ▼.  The 
Dakota  Fire  &  Marine  Ins.  Go.  (N.  D.)  45 
N.  W.  799,  the  Insured.  In  answer  to  the 
contention  of  tbe  Insurance  company  In  a 
suit  on  a  policy,  that  false  answers  to  ma- 
terial questions  had  been  given  by  the  in- 
sured In  the  application  for  tbe  policy,  sought 
to  show  that  he  In  fact  had  given  truthful 
answers  to  the  questions  named,  and  that 
the  writer  of  the  application  had,  as  In  this 
case,  fraudulently  written  false  answers. 
Knowledge,  however,  of  the  fraudulent  acta 
of  the  agent  complained  of  was  Imputed  to 
tbe  insured  on  the  ground  that  a  copy  of 
the  application  bad  been  Indorsed  on  the 
policy  of  Insurance,  which  had  been  In  the 
poesession  of  the  Insured  for  some  time,  and 
it  was  beld  that  thiis  having  knowledge,  by 
ronalnlng  silent  when  he  should  have  spoken, 
tbe  insured  constructively  became  a  partici- 
pant In  tbe  original  fraud  of  tbe  agent,  and 
thereby  forfeited  his  rights  under  the  policy, 
bo  here,  by  similarity  of  reasoning,  as  before 
stated,  knowledge  coming  to  appellant,  as 
be  avers,  of  appellee's  fraud,  siloice  could 
be  no  longer  maintained  and  the  Insurance 
comimny  be  estopped  from  urging  the  fraud 
against  it  that  bad  been  committed.  From 
tlienceforth,  at  all  events,  the  consideration 
for  a  further  continuance  of  the  policies 
wlioUy  failed.  Such  failure  having  occurred 
before  any  part  of  the  contract  of  Insurance 
had  been  performed  by  the  insurance  com- 
pany, and  before  any  real  benefit  had  been 
received  by  appellant  or  the  Ijenefldary,  the 
entire  consideration  for  the  premium  notes 
failed  as  against  appellee,  although  the  poli- 
cies may  have  prima  facie  valid  until  ap- 
pellant's discovery  of  tbe  fraud.  1  Parsons 
on  Contracts  (8th  Ed.)  pp.  456-468. 

We  conclude  that  tbe  court  erred  in  sus- 
taining tbe  demurrers  to  appellant's  answer, 
and  tiiat  the  Judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

SPEBR,  J.  I  concur  in  the  reversal  of  the 
Jndgrnent  In  this  case,  but  do  not  assent  to 
all  of  the  reasons  given  therefor  in  the 
majority  opinion.  I  construe  appellant's  an- 
swer to  present  the  defense  of  a  failure  of 
consideration  as  contradistinguished  from  a 
want  of  consideration.  Certainly  the  poli- 
cies actually  contracted  for  would  be  a  suf- 
ficient consideration  for  tbe  notes  sued  on. 
Under  ttae  facts  alleged  in  the  answer,  I  do 
not  think  tlie  rule  that  notice  to  the  agent 
while  engaged  in  tbe  transaction  of  the  busi- 
ness of  his  inrincipal  should  be  treated  as 
notice  to  the  principal,  should  in  any  way  be 
relaxed.  It  Is  not,  as  I  understand  it,  a 
for  the  application  of  the  exception  set  : 


out  in  Pomeroy's  Equity  Jurisprudence,  | 
675,  and  referred  to  in  the  majority  opinion. 
In  the  first  place,  one  of  the  requisites  to 
bring  a  transaction  within  this  exception 
is  that  the  fraud  must  be  contrived  and  car- 
ried out  for  the  agent's  own  benefit  Tbis 
feature  I  take  to  be  wanting  in  the  present 
case,  so  far  as  the  agent.  Stone,  is  concerned. 
In  soliciting  and  procuring  the  application 
from  appellant,  he  was  engaged  strictly  in 
the  business  of  bis  principal,  the  insiu'ance 
company,  and  not  his  own,  and  tbe  fact  that 
he  received  a  compensation  by  way  of  com- 
missions upon  the  business  in  no  way  makea 
the  business  bis  own  rather  than  his  prin- 
cipal's. But  In  the  next  place,  Mr.  Pomeroy, 
in  the  same  section  and  in  explanation  of 
what  be  means  by  the  exception  to  the  rule 
of  notice,  goes  on  to  say :  "It  follows,  there- 
fore, that  every  fraud  of  an  agent  in  the 
course  of  this  employment  and  in  the  very 
same  transaction  does  not  fall  within  this 
exception ;  and  most  emphatically  it  does  not 
apply  when  the  agent's  fraud  consists  merely 
in  bis  concealment  of  material  facts  within 
bis  own  knowledge  from  his  principal."  And 
in  the  succeeding  section  he  sums  up  as  fol- 
lows: "The  true  rationale  is,  as  I  have  al- 
ready shown,  that  the  agent's  knowledge  of 
material  facts— not  necessarily  of  the  ulti- 
mate facts — or  what  the  law  assumes  to  be 
his  knowledge,  must  always  from  considera- 
tlons  of  expediency  be  regarded  and  treated 
as  the  principal's  knowledge;  otherwise,  the 
business  affaire  of  society  could  not  be  safely 
transacted.  Whenever  the  knowledge  of  the 
agent  is  actual — ^that  is,  whenever  be  has 
obtained  actual  information  of  certain  facts 
and  has,  therefore,  received  actual  notice — 
this  imputation  of  his  knowledge  to  the 
principal  is  evident  and  reasonable." 

In  the  present  case  there  is  no  independent 
fraud  of  the  agent  shown — a  distinguishing 
feature  of  those  cases  out  of  which  the  above 
exception  to  the  law  of  notice  grows — and 
the  fraud  relied  upon  consists  only  in  his 
concealment  of  material  facts  from  his  prin- 
cipal. It  win  be  observed  in  tbis  connection 
that  appellant  In  no  way  participated  in  this 
fraud  or  concealment,  but  has  placed  himself 
in  the  attitude  of  one  who  has  done  no  wrong, 
and  is  Ignorant  of  any  vrrongdolng  upon  the 
part  of  the  agent,  Stone.  This  being  true, 
I  see  no  way  to  avoid  the  application  of  the 
wholesome  and  universal  doctrine  that  actual 
knowledge  of  material  facts  acquired  by  the 
agent  In  the  prosecution  of  bis  principal's 
business  must  be  imputed  to  the  principal. 
The  numerous  cases  cited  by  Mr.  Pomeroy 
appear  to  l>e  inapt  unless  tbis  is  tbe  true 
meaning  of  bis  language  in  the  section  quoted 
from.  I  take  it  for  granted  that  had  appel- 
lant died  without  notice  of  the  fraud  of  ap- 
pellee, his  beneficiary  woiild,  under  the  facts 
disclosed  In  tbis  answer,  have  readily  re- 
covered upon  the  insurance  policies  against 
appellee's  principal.  I  think  no  court  would 
hesitate  to  render  Judgment  in  her  favor  upon 
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proof  that  appellant  In  good  faith  made 
trnthful  answers  to  the  insurance  agent, 
even  though  such  agent  fraudulently  con- 
cealed the  truth  from,  and  misrepresented 
the  answers  to,  his  principal,  upon  the 
strength  of  which  such  policies  were  issued. 
So  that  it  cannot  be  said  that  appellant  has 
received  no  consideration  for  the  notes  sued 
on  In  this  case.  Certainly  so  long  as  be 
remained  Ignorant  of  appellee's  fraud,  the 
insurance  company  was  in  no  position  to 
aToid  liability  on  the  policies.  But,  after 
discovering  this  fraud  as  shown  In  the  an- 
swer, he  thereupon  became  a  part?  to  It 
if  he  remained  silent,  and  henceforth,  of 
course,  no  recovery  could  have  been  had  upon 
the  policies,  and  the  further  consideration 
for  the  notes  failed.  So  that.  In  assoiting 
to  a  reversal  of  the  case,  I  desire  to  be  under- 
stood as  putting  it  on  the  ground  that  the 
policies  of  insurance  Issued  to  appellant  were 
valid  and  collectible  up  to  the  time  when  he 
actually  did  discover,  or  in  law  ought  to  have 
discovered,  appellee's  fraud,  and  that  after 
this  time,  the  policies  being  voidable,  the 
consideration  for  his  notes  failed  pro  tanto. 


COTTON  et   al.   v.   RAND   et  al.» 

(Court  of   Civil   Appeals   of  Texas.    Nov.   22, 
1905.    Rehearing  Denied  Jan.  10,  1906.) 

1.  Apfiai/— Interlocutobt  Obdkr— Scopx  or 
Review. 

The  court,  on  an  appeal  from  an  inter- 
locutory ^ud^ent  appointing  a  receiver,  can 
only  inquire  mto  the  merits  or  the  action  so  far 
as  the  facts  may  bear  on  the  question  of  the 
propriety  of  appointing  a  receiver. 

2.  RBOEIVEBS  —  6B0T7NDS    OF    APPOIWTMEWT  — 
IHTKBEST  IH  PbOFBBTT. 

A  petition,  in  an  action  praying  for  the 
appointment  of  a  receiver  of  properly,  which 
sets  forth  a  contract  between  plaintiff  and 
defendants  with  reference  to  the  purchase  of  the 
property,  thereby  showing  that  plaintiff  had  a 
probable  interest  in  the  property,  is  sufficient 
to  justify  the  appointment  of  a  receiver  within 
Rev.  St.  1896,  article  1465,  authorizing  the  ap- 
pointment of  a  receiver  on  the  application  of  a 
party  whose  right  In  the  property  is  probable. 

5.  Samb. 

A  mortgagee  of  a  part  of  the  property  in  a 
mortgage  executed  by  plaintiff,  had  such  an  in- 
terest therein  as  to  authorize  the  appointment 
of  a  receiver,  on  his  application,  to  protect  the 
property  from  material  injury. 
4.  Same — Notice  of  Apflioation — Neoessitt. 

In  the  absence  of  a  statutory  provision, 
rules  of  equity  governing  proceedings  for  the  ap- 
pointment of  a  receiver  require  that  notice  sf 
the  application  therefor  shall  be  given,  except 
where  an  emergency  demands  immediate  action, 
or  where  it  is  impossible  to  allow  the  time  re- 
quired to  give  notice  before  relief  is  granted, 
or  where  the  trustee  of  the  property  is  a  non- 
resident. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  §§  64-60.] 

6.  Sake  —  Apfointhent  Withotjt  Notiob— 
VALiDinr. 

On  an  application  for  the  appointment  of  a 
receiver  of  property  it  was  shown  that  an  order 
for  the  sale  thereof  for  delinquent  taxes  had 
been  issued,  that  the  trustee  in  whose  custody 
the  property  had  been  placed  was  a  nonresident. 

'Application  tor  writ  of  error  dismissed  by  Su- 
preme Court  for  want  ot  jurisdiction. 


Held,  that  the  court  did  not  abuse  Its  discretion, 
in  appointing  a  receiver  without  notice,   irre- 
spective of  the  fact  of  a  sutwequent  stay  in  the 
proceedings  to  sell  the  property. 
S.  Same— SuBBBQimnT  Hxabiro— Eitboi. 

Within  two  days  after  the  appointment  <^ 
a  receiver  without  notice,'  on  the  application  of 
plaintiff,  defendants  appeared  and  filed  a  mo- 
tion to  set  aside  the  appointment.  There  was  a 
full  hearing  of  evidence  and  argument  on  dis- 
puted pointe  and  the  court  adhered  to  its  action 
and  in  effect  reappointed  the  receiver.  Held, 
that  the  appointment  was  valid,  though  the  ap- 
pointment in  the  first  instance  was  Illegal  be- 
cause made  without  notice. 

7.  Same— Obdbb  or  Affoiiitmbrt— Dbsobip- 

TION  OF  PboPBBTT— SUFFICIKHOT. 

Where  the  petition  praying  for  the  appoint- 
ment of  a  receiver  of  land  fully  described  the 
land,  the  order  appointing  the  receiver,  wliicb 
described  tlie  property  as  "the  premises  describ- 
ed in  plaintiff's  petinon"  sufficiently  described 
the  property. 

8.  Same— Gbourdb— SuFFioiEHOT. 

On  an  application  for  the  appointmoit  of  a 
a  receiver  of  property  it  was  wown  that  an 
order  of  sale  thereof  for  delinquent  taxes  had 
been  issued ;  that  no  effort  was  being  made  hj 
defendant  to  pay  the  taxes;  that  rents  were 
collected,  but  not  used  to  pay  taxes:  and  that 
in  time  the  taxes  would  consume  the  entire 
propert7.  Held,  to  justify  the  court  in  appoint- 
ing a  receiver  though  plaintiff  had  delayed  for 
a  long  time  before  asserting  his  rights,  and 
though  the  judgment  for  taxes  was  subsequently 
reversed. 

9.  Tbubts  —  Tbusteb  —  Norfebfobmarcb  or 
Duties— Excuse. 

A  tjnistee  cannot  justify  his  failure  to 
perform  the  duties  of  the  trust,  by  showing  that 
no  one  asked  him  to  perform  them. 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty; J.  R.  Harper,  Judge. 

Action  by  Noyes  Rand  and  another  against 
Frank  B.  Cotton  and  others.  From  an  in- 
terlocutory order  appointing  a  receiver,  de- 
fendants appeal.    Affirmed. 

W.  B.  Merchant  and  Patterson,  Bn(U»  & 
Woodson,  for  appellants.  Leigh  Clark  and 
W.  M.  Feticolas,  for  appellees. 

FLY,  J.  Noyes  Rand  and  Leigh  Clatfc,  tlie 
appellees  herein,  instituted  this  suit  against 
Frank  B.  Cotton,  individually  and  as  trustee, 
and  a  number  of  others,  among  them  being 
Millard  Patterson,  administrator  in  Texas, 
with  the  will  annexed  of  Samuel  Colt,  de- 
ceased. The  petition  alleged  that  Noyes 
Band  owned  an  interest  in  certain  land 
known  as  the  "Cotton  Addition"  to  the  city 
of  El  Paso;  that  Frank  B.  Cotton  was  the 
trustee  to  whom  the  land  was  conveyed: 
that  be  had  totally  neglected  and  abandoned 
his  trusteeship  and  failed  to  carry  out  the 
terms  of  the  agreement  between  him  and  his 
associates  in  the  ownership  of  the  land; 
that  he  had  permitted  the  taxes  on  the  prem- 
ises to  become  delinquent  and  remain  unpaid, 
ever  since  1893,  although  he  could  have  paid 
such  taxes  out  of  the  profits  on  the  land; 
that  judgment  had  been  rendered  in  favor  of 
the  state  of  Texas  and  against  said  Cotton, 
Millard  Patterson,  and  others  for  $9,000  for 
taxes  due;  that  the  premises  had  been  ad- 
vertised for  sale  to  satisfy  the  Judgment  and 
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It  was  prayed  that  a  receiver  be  appointed 
forthwltb  to  take  possession  of  the  property 
and  manage  and  control  tbe  same;  that  be 
be  given  the  power  to  sell  or  mortgage  tba 
property  to  pay  off  the  taxes;  that  Cotton 
be  removed  and  another  trustee  appointed; 
and  that  the  several  Interests  of  the  partiea 
be  ascertained  and  determined.  It  was  al- 
lied that  a  portion  of  the  Interest  of  Rand 
In  the  property  had  been  mortgaged  to  Lielgb 
Clark  and  therefore  he  had  Joined  in  the 
suit  The  petition  was  verified  by  the  af- 
Qdavita  of  appellees.  On  December  19,  1904, 
the  pleadings  wwe  presented  to  the  district 
Judge  In  (Cambers  and  he  appointed  a  re- 
ceiver to  take  charge  of  the  property  and 
manage  and  control  it  tmtU  the  final  hearing 
of  the  canse  and  It  was  decreed  that  he  be 
aothorlzed  to  sell,  mortgage,  or  raise  npon 
the  property  snch  sums  as  should  be  nec- 
essary to  pay  the  back  taxes.  The  appoint- 
ment of  the  temporary  receiver  was  made 
without  notice  to  any  of  the  parties  sued. 
Appellants,  on  December  21,  1904,  filed  their 
motions  to  vacate  and  set  aside  the  order 
appointing  the  temporary  receiver  on  various 
grounds,  the  material  ones  of  which,  will  be 
considered  as  presented  by  assignments  of 
error  copied  into  the  briefs.  The  motions 
to  vacate  were  overruled  and  from  that 
or&a,  and  the  order  appointing  the  receiver, 
this  appeal  has  been  perfected. 

The  only  exception  to  the  rule  In  this  state, 
that  appeals  can  be  taken  only  from  final 
Jndgments,  is  an  appeal  from  an  Interlocu- 
tory order  of  the  district  court  appointing 
a  receiver  or  trustee  In  any  cause.  On  such 
appeal  there  can  be  no  Inquiry  as  to  the 
mnlts  of  the  cause  In  which  the  interlocutory 
order  has  been  granted,  except  In  so  far 
as  the  facts  may  directly  bear  npon  the  ques- 
tion of  the  propriety  of  the  Interlocutory  order. 
In  this  case  Inquiry  cannot  be  made  Into  the 
title  or  interest  that  appellees  have  In  the 
property,  but  the  only  questions  are,  did  the 
pleadings  and  supporting  afiSdavlts  Justify 
the  district  court  In  appointing  a  receiver 
to  take  charge  of  the  property  In  dispute, 
during  the  pendency  of  the  suit,  and  protect 
It  from  being  lost  or  materially  Injured? 
Under  the  allegations  in  the  petition,  ap- 
pellee Band,  has  an  interest  In  the  property 
in  omtroversy.  Appellees  fully  pleaded  a 
contract  between  Noyes  Band,  Frank  B.  Cot- 
ton, and  others,  in  regard  to  the  purchase 
of  the  '^Dotton  Addition,"  and  show  that 
Rand  has  a  "probable"  IntereA  In  the  prop- 
erty or  its  proceeds.  That  is  all  that  Is 
reqidred  by  the  statute.  Article  1465,  Bev. 
St  180S.  In  that  article  It  Is  provided  that 
a  leodTsr  may  be  appointed  on  the  applica- 
tion of  any  one  Jointly  owning  or  Interested 
In  any  property  or  fund,  whose  right  to,  or 
interest  in,  the  property,  or  fund,  or  the 
proceeds  thereof,  Is  probable.  It  Is  not  re- 
quired that  it  should  be  absolutely  certain 
that  tlie  applicant  for  the  receiver  has  an 


Interest,  but  It  Is  sufflctent  It  It  be  made  to 
appear  that  the  applicant  has  a  probable 
right  to,  or  Interest  In,  the  property,  or 
fund,  or  proceeds  thereof.  A  portion  of 
Rand's  Interest  In  the  property  or  Its  pro- 
ceeds was  shown  to  have  been  mortgaged  to 
Leigh  Clark  and  tliat  would  give  him  suf- 
ficient Interest  In  the  property  to  entitle 
blm  to  protect  It  from  destruction  or  ma- 
terial Injury.  There  Is  no  provision  In  our 
statutes  requiring  notice  of  the  application, 
for  the  appointment  of  a  receiver,  but  under 
the  rules  of  equity  in  matters  relating  to  the 
appointment  of  receivers,  which  govern  when 
not  inconsistent  with  the  statutes  on  the 
subject.  It  Is  firmly  established  that  such  no- 
tice should  be  given.  There  are,  however, 
exceptional  circumstances  under  which  no- 
tice of  the  application  will  not  be  required 
and  an  ex  parte  proceeding  allowed.  Emer- 
gencies arise  requiring  Immediate  action, 
snch  as  to  prevent  injury  to  the  property  or 
to  preserve  It  from  threatened,  impending,  ir- 
reparable loss  or  damage,  or  where  It  is  im- 
possible to  allow  the  time  requisite  to  give 
notice  before  relief  is  granted,  or  where  the 
trustee  of  property  Is  a  nonresident  Beach 
on  Receivers,  {§  100, 153 ;  Weems  v.  Lathrop, 
42  Tex.  207. 

In  this  case  It  was  alleged  that  an  order 
of  sale  for  $9,000  had  been  issued  against 
the  land  In  controversy,  and  that  Frank  B. 
Cotton,  the  trustee  In  whose  custody  the 
property  had  been  placed  by  the  terms  of  the 
contract,  was  the  resident  of  a  distant  state. 
Those  allegations  were  sufiScIent  to  show 
that  the  district  Judge  did  not  abuse  the 
discretion  allowed  him  In  snch  matters,  in 
granting  the  receivership  on  an  ex  parte 
hearing.  What  may  have  transpired  after- 
wards In  connection  with  a  stay  In  the  pro- 
ceedings to  sell  the  property  cannot  be  used 
to  attack  the  sound  discretion  of  the  Judge  In 
granting  the  receivership.  He  acted  on  facts 
as  they  appeared  In  the  petition  and  not  on 
fnture  contingencies.  Under  the  allegations 
the  property  was  about  to  be  sold  and  the 
trustee  was  living  In  -another  state  and  no 
one  was  protecting  or  caring  for  the  prop- 
erty and  the  court  was  Justified  in  acting  at 
once.  If,  however,  the  action  was  Illegal  in 
the  first  instance,  appellants  went  Into  court 
within  two  days  after  the  court  made  the 
order  appointing  the  receiver  and  filed  mo- 
tions to  set  aside  and  vacate  the  order,  and 
on  those  motions  there  was  a  full  bearing  of 
evidence  and  argument  on  the  disputed 
points,  and  the  court  adhered  to  Its  action 
and  In  effect  reappointed  the  receiver.  Ap- 
pellants have  had  their  day  In  court,  had  a 
fair  hearing  and  have  come  before  this  court 
on  a  full  statement  of  the  facts  upon  which 
the  court  acted.  They  have  had  the  boiefit 
of  everything  that  they  possibly  could  have 
obtained,  had  they  been  before  the  Judge 
when  the  original  appointment  was  made. 
In  the  order  appointing  tha  receiver  the  laad 
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iB  described  as  "tbe-  premises  described  In 
plaintiffs'  petition"  and  the  second  assign- 
ment of  error  claims  it  to  be  void  for  want 
of  a  sufficient  description  of  the  property. 
In  the  petition  the  land  was  fully  described, 
and  a  reference  to  It  makes  certain  the  terms 
of  the  decree.  Segoin  t.  Maverick,  24  Tex. 
S26,  76  Am.  Dea  117.  It  would  have  been 
the  better  practise  to  have  described  the  land 
accurately  in  the  Judgment  without  reference 
to  a  filed  paper  that  might  be  misplaced  or 
lost  and  thereby  tbe  means  of  Identification 
be  destroyed.  That  la  a  matter,  however,  of 
which  appellants  have  no  cause  to  complain. 

The  third  assignment  of  error  must  be 
overruled.  The  allegations,  as  hereinbefore 
stated,  show  that  Rand  has  a  probable  in- 
terest in  tbe  property  or  the  proceeds  thereof. 

There  was  sufficient  evidence  before  the 
court  to  justify  in  appointing  a  receiver. 
The  evidence  did  not  make  out  a  case  of 
estoppel  against  Noyes  Rand.  He  may  have 
delayed  for  a  long  time  to  assert  his  rights 
in  the  property,  but  that  should  not  prevent 
him  from  having  the  assistance  of  a  court 
of  equity,  In  protecting  his  rights  in  the 
property  from  destruction  or  material  injury. 
No  effort  was  being  made  to  pay  the  con- 
stantly accumulating  taxes,  to  which  were 
being  added  penalties  and  costs.  Rents  were 
being  collected  from  the  property,  but  never 
used  to  pay  the  taxes  from  which  there  could 
be  no  ultimate  escape,  and  It  was  apparent 
that  in  the  course  of  time  the  taxes  must 
surely  consume  the  whole  property.  It  was 
not  claimed  in  the  motions  made  by  appel- 
lants that  any  effort  had  been  made,  or 
would  be  made,  to  pay  off  the  taxes.  Tbe 
district  court  had  all  the  facts  before  It  and 
we  cannot  say  there  Is  no  evidence  to  sus- 
tain his  action  in  overruling  the  motions. 
It  may  be  true,  that  after  the  appointment 
of  the  receiver  an  application  for  a  writ  of 
error  was  applied  for  in  tbe  case,  and  It  may 
be  true  tbat  tbe  Judgment  was  afterwards 
reversed  by  this  court,  but  the  fact  remains 
that  at  the  time  the  receiver  was  appointed 
the  Judgment  for  $9,000  taxes  was  in  fuU 
force  and  effect,  tbat  no  appeal  had  been 
perfected,  and  that  the  Judgment  was 
threatening  the  property.  The  taxes  are  still 
due,  and  must  be  paid  at  some  time. 

In  connection  with  the  sixth  and  seventh 
assignments  of  error,  it  may  be  again  stated 
that  the  record  shows  that  Rand  has  a  prob- 
able Interest  in  the  proceeds  of  the  property, 
and  this  court  cannot  now  enter  into  a  trial 
of  his  rights.  Tbat  Is  a  matter  to  be  de- 
termined on  the  final  trial  and  not  on  In- 
terlocutory proceedings.  Frank  B.  Cotton  as 
trustee  was  In  possession  of  the  land,  yet 
he  allowed  himself  to  be  dispossessed  by 
others  who  were  collecting  the  rents,  re- 
fusing to  pay  tbe  taxes,  and  denuding  the 
land  of  its  timber.  He  cannot  Justly  his 
inactivity  and  failure  to  perform  the  duties 
of  the  trust,  by  the  fact  that  no  one  asked 


blm  to  perform  the  duties  appertaining  to  the 
trust  There  was  no  action  at  law  that 
would  obtain  adequate  relief,  and  the  court 
properly  appointed  a  receiver  to  protect  the 
property  during  the  pendency  of  the  suit 
The  interlocutory  order  is  affirmed. 


McKAT  V.  ELDER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  10, 
1908.) 

1.  ArCAOEKKNT— ACTIOKB  Uf  WHIOH  ATTIHOB- 

IZED— Bbkaoh  of  Contbaoi. 

A  debt  resQltlng  from  a  breach  of  a  con- 
tract to  deliver  cattle  is  one  for  which  attach- 
ment lies. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Attachment,  {  13.] 

2.  Same  —  Affidavit— DisjtrNonvK  Aixeoa- 
TIONB— Inconsistkrt  Gbouhdb. 

An  afldavit  in  attachment  stating  that  de- 
fendant was  about  to  dispose  of  his  property, 
with  intent  to  defraud  his  creditOTS,  and  tbat 
he  was  about  to  convert  his  property  or  a  part 
thereof  Into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  creditors,  did  not  state 
two  incoDsistent  grounds  disjunctively. 

3.  Sales— Bbeach  bt  Seli.eb— Dahaqks. 

The  measure  of  damages  for  breach  of  a 
contract  to  deliver  cattle  is  the  difference  be- 
tween the  contract  price  and  tbe  market  price 
of  tbe  cattle. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43. 
Cent  Dig.  Sales,  <$  1174-1201.] 

4.  Sake— Btjbdgn  of  Proof. 

Where,  on  the  issue  of  damages.  In  aa 
action  to  recover  for  breach  of  a  contract  to  de- 
liver cattle,  plaintiff  proved  the  contract  price 
and  the  market  price  of  tbe  cattle,  no  farther 
burden  rested  on  him. 

5.  EVIDEKGB— ADHISSIONS— DBCI.ARATIOHS. 

In  an  action  to  recover  for  breach  of  a  coo- 
tract  to  deliver  cattle,  admissiona  of  defendant 
aa  to  having  sold  the  cattle  to  plaintiff  and 
declarations  of  plaintiff  as  to  such  sale,  made 
in  defendant's  presence,  were  admissible. 

[EkI.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  IS  772,  786.] 

6.  APPEAIr— Habiclebb  Ebbob. 

Where,  in  an  action  to  recover  tor  breach 
of  a  contract  to  deliver  cattle,  th«  nncontro- , 
verted  proof  of  the  market  valne  of  the  cattle 
was  at  least  |9  a  head,  testimony  of  .plaintiff 
that  he  had  contracted  to  sell  the  cattle  to  one 
agreeing  to  pay  him  $9  a  head  was  not  prejudi- 
cial to  defendant 

Appeal  from  Karnes  County  Court;  A.  J. 
Parker,  Judge. 

Action  by  John  Elder  against  W.  B.  Mc- 
Kay. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

J.  C.  Goode,  for  appellant 

FLT,  J.  This  is  a  suit  Instituted  by  appel- 
lee for  $07  damages  resulting  from  the  breach 
of  a  contract  for  the  delivery  of  67  head  of 
cattle.  This  suit  was  instituted  in  the  conn- 
^  court  by  virtue  of  an  act  of  the  I>gisla- 
ture  of  February  12,  1903,  whldi  conferred 
on  the  county  court  of  Karnes  county  con- 
current Jurisdiction  in  all  civil  cases  with 
the  Justice's  courts,  and  coincident  with  the 
suit  a  writ  of  attachment  was  obtained  and 
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levied  on  the  67  head  of  cattle.  Appellant 
moved  to  qnasb  the  sttacbment  proceedlugs 
on  the  grounds  tbat  the  suit  being  based  on 
a  breach  of  contract  the  debt  was  not  one 
upon  wblcb  an  attachment  could  be  based, 
and  tbat  two  separate  and  distinct  grounds 
for  attacbment  are  set  forth.  A  plea  in  re- 
convention in  the  sum  of  $500,  for  the  unlaw- 
fni  Issuance  and  levy  of  the  attachment, 
was  also  filed.  The  motion  to  quash  was 
ovemiled,  and  on  a  trial  by  jury  a  verdict 
and  Judgment  for  appellee  was  rendered  for 
tbe  damages  prayed  for. 

The  motion  to  quash  was  properly  oyer- 
mled.  The  debt  was  one  founded  on  the 
breach  of  a  contract,  and  the  damages  claim- 
ed were  actual  and  capable  of  being  estimat- 
ed by  the  usual  means  of  evidence  and  did 
not  rest  In  the  discretion  of  the  Jury.  The 
affidavit  was  made  to  facts  that  could  be 
proved  by  witnesses,  and  was  not  based  on 
hypothesis  and  conjecture.  Hochstadler  r. 
Sam,  73  Tex.  315,  11  S.  W.  148;  Bank  v. 
Fncbs.  Se  Tex.  197,  34  &  W.  206;  Stiff  v. 
Fisher.  2  Tex.  Civ.  App.  346,  21  S.  W.  291; 
Fleming  v.  Prlngle  (Tex.  Civ.  App.)  51  S.  W. 
tSSa  The  case  of  Stiff  t.  Fisher,  above  cited, 
grew  out  of  a  breach  of  contract  in  the  deliv- 
ery of  cattle  and  is  directly  in  point.  It 
was  stated  in  tbe  affidavit  for  attachment 
"tbat  the  defendant  was  about  to  dispose  of 
his  proi>erty  with  intent  to  defraud  his 
creditors,  and  that  he  Is  about  to  convert 
bis  property,  or  a  part  thereof,  into  money, 
for  tbe  purpose  of  placing  It  beyond  the 
reach  of  creditors."  The  two  grounds  are 
entirely  consistent  with  each  other  and  are 
not  stated  disjunctively  and  the  court  did 
not  err  in  holding  that  the  motion  to  quash 
on  that  ground  could  not  be  sustained.  The 
evidence  showed  that  appellant  agreed  to 
deliver  67  head  of  cattle  to  appellee  for  $8 
a  head  and  that  the  market  price  at  that 
time  was  $9  a  head.  The  measure  of  dama- 
ges was  the  difference  between  the  contract 
price  and  the  market  price;  and  when  ap- 
pellee bad  made  proof  of  the  contract  price 
and  the  market  price,  no  further  burden 
rested  upon  him.  The  damages  were  not 
speculative,  but  were  fixed  and  certain. 

The  admissions  of  appellant,  as  to  having 
sold  tbe  cattle  to  appellee,  made  to  Anton 
JendruGCh,  were  properly  admitted  In  evi- 
dence, as  were  the  declarations  of  appellee 
as  to  the  sale  of  tbe  cattle  made  In  the  pres- 
ence of  appellant.  Neither  of  the  conversa- 
tions was  denied  by  appellant.  The  testi- 
mony of  appellee  to  the  effect  that  he  had 
contracted  the  cattle  to  Emmett  Brownson, 
who  had  agreed  to  pay  him  $9  a  head  for 
tiiem,  could  not  have  prejudiced  the  case  of 
appellant,  because  the  uncontroverted  proof 
showed  tbat  the  market  price  of  the  cattle 
vas  at  least  99  a  head.  The  sheriff  was 
i'^nnitted  to  atate  a  conversation  that  took 
place  Itetween  bim  and  appellant  at  the  time 
of  the  levy  of  the  attachment.  The  evidence 
was  properly  admitted.    Neither  was  there 


any  error  in  admitting  the  evidence  of  the 
witness  Brownson. 

The  special  charges  requested  by  appellant 
were  not  appropriate  to  any  Issues  in  the 
case  and  were  rightly  refused.  The  court 
gave  tbe  correct  measure  of  damages  in 
charge  to  the  Jury.  The  charge  of  the  court 
is  not  open  to  tbe  criticisms  made  against  it. 

The  Judgment  Is  affirmed. 


STANFORD  v.  WRIGHT  &  GREEN. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  18, 
1906.) 

1.  CORTRAOrS— PiRFOKlfANCK— EVIDEROK. 

Whether  land  snited  defendant,  within  the 
contract  that  plaintiffs  should  locate  him  on  pub- 
lic lands  for  175  per  section,  subject  only  to  the 
condition  that  the  land  suited  him,  is  a  question 
for  the  Jury,  he  having  settled  on  it  and  obtain- 
ed awards  therefor  from  the  state,  though  he 
testified  that  it  did  not  suit  him. 

2.  TBIAI/— IKBTBUCTIOKB— EVIOEHOK    TO    SUF- 
POBT. 

There  being  evidence  only  of  an  express 
contract  it  is  error  to  instruct  that,  though  the 
jury  find  there  was  no  express  contract,  they 
may,  if  they  find  plaintiffs  rendered  services 
at  defendant's  special  instance  and  request, 
award  such  sum  as  they  find  they  were  reason- 
ably worth. 

Appeal  from  Fisher  County  Court;  J.  D. 
Barker,  Judge. 

Action  by  Wright  &  Green  against  G.  W. 
Stanford.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Reversed. 

Woodruff  Se  Hughes,  for  appellant  Wright 
*  Green,  pro  se. 

SPEER,  J.  The  appellees,  as  plaintiffs  be- 
low, filed  suit  against  appellant  to  recover 
the  sum  of  $200  alleged  to  be  due  them  up- 
on a  contract  for  services  rendered  in  locat- 
ing defendant  on,  and  securing  awards  to  be 
made  to  him  for,  certain  school  lands  In  An- 
drews county,  Tex.  Upon  a  trial  in  the  coun- 
ty court,  to  which  court  the  cause  had  been 
appealed  from  the  Justices'  court,  there  was 
a  verdict  and  Judgment  in  favor  of  plaintiffs 
for  the  amount  sued  for.  Tbe  defendant 
Stanford  has  appealed. 

Appellant's  third  assignment  of  error,  com- 
plaining of  the  second  paragraph  of  the 
court's  charge,  must  be  sustained.  Tbe 
charge  reads :  "But  If  you  believe  from  tbe 
evidence  tbat  there  was  no  express  contract 
between  plaintiffs  and  the  defendant,  but  you 
should  furtlier  find  that  plaintiffs  did,  at  the 
special  instance  and  request  of  the  defend- 
ant, render  such  service  for  the  defendant 
as  to  enable  him  to  secure  from  the  state  of 
Texas  the  awards  of  said  four  sections  of 
land,  then  In  such  case  you  will  find  for  the 
plaintiffs  such  sums  of  money  as  you  find 
from  the  evidence  such  services  were  reason- 
ably worth."  The  complaint  Is  that  this 
charge  submitted  an  issue  not  raised  by  tbe 
pleadings  or  tbe  evidence.  We  are  inclined  to 
the  view  that  tbe  pleadings  do  not  make  a 
case  of  quantum  meruit,  but  in  any  event  It 
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is  quite  clear,  we  think,  the  evidence  does 
not  raise  such  issue.  Appellees'  testimony 
makes  a  case  of  an  express  contract  to  pay  a 
spedfled  snm  for  locating  appellant  upon 
public  school  land.  Appellant's  testimony, 
viewed  In  the  light  most  favorable  to  the 
verdict,  is  to  the  effect  that  he  made  an  ex- 
press contract  with  appellees,  and  neither 
testifies  to  anything  which  would  tend  to 
show  that  appellant  sought  the  services  of 
appellees  under  such  circumstances  as  to 
raise  an  implied  promise  to  pay  them  the 
reasonable  value  therefor.  Indeed,  appel- 
lant's testimony  goes  to  show  that  he  did  not 
understand  that  he  was  to  pay  appellees  any- 
thing whatever,  but  that  he  in  common  with 
appellee  Wright  and  a  number  of  other  per- 
sons was  to  go  to  Andrews  and  Oalnes  coun- 
ties and  there  be  located  on  public  school 
lands  through  other  agents,  to  whom  they 
were  to  pay  the  fees  for  being  located. 

The  fourth  assignment  of  error  is  to  the 
same  effect  as  the  third,  and  for  like  reasons 
will  also  be  sustained. 

The  first  assignment  complains  of  the  fol- 
lowing charge:  "Ton  are  further  charged 
that  a  contract  is  incomplete  as  long  as  one 
of  the  parties  has  the  right  to  accept  or  re- 
ject the  proposition ;  but  If  you  believe  from 
the  evidence  that  plaintiffs  made  a  proposi- 
tion to  defendant  to  locate  defendant  upon 
state  school  land  at  |75  per  section,  subject 
only  to  the  condition  that  said  land  suited  de- 
fendant, and  you  further  believe  that  de- 
fendant acting  upon  such  proposition,  In- 
spected said  land  and  that  said  land  did 
suit  defendant,  and  that  defendant  did  secure 
awards  of  said  land  from  the  state  of  Texas, 
you  will  find  for  the  plaintiffs."  While  the 
pleadings  did  declare  upon  a  contract  to  pay 
^100  per  section,  yet  the  evidence  indicates 
that  this  amount  was  to  be  paid  either  in  cash, 
or  the  sum  of  $75  cash  and  "the  use  of  the 
grass  on  the  land,"  until  a  specified  time. 
With  this  exception  the  charge  seems  to  pre- 
sent the  case  fairly  as  made  by  the  pleadings 
and  the  evidence.  It  is  true  appellant  testified 
that  the  land  did  not  suit  him  but  over 
against  this  statement  is  the  fact  that  he  ac- 
tually settled  upon  the  land  and  obtained 
awards  for  the  same.  Under  this  state  of 
the  evidence  It  was  proper  to  submit  to  the 
Jury  whether  or  not  the  land  suited  him,  this 
being  under  all  the  evidence  the  sole  condi- 
tion of  his  promise  to  pay. 

For  the  error  of  the  court  In  submitting  the 
Issue  of  appellees'  right  to  recover  upon  a 
quantum  meruit,  the  judgment  Is  reversed, 
and  the  cause  remanded  for  another  trial. 


FT.  WORTH  &  D.  &  RT.  CO.  v.  GAB- 

LINGTON. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  13, 

190e.) 

1.    WiTNESSKS— REFBXSHINO   MEMOBT. 

Where  a  witness   stated   that  he  had  no 
zecoliection  of  the  facts  aside  from  a  record 


made  by  him  at  the  time,  and  that  be    c< 
not  swear  to  the  facts  independent  of  the  reci 
which  did  not  refresh  his  memory,  his  evide 
was   properly   excluded,   the  record   beisK 
best  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol. 
Cent.  Dig.  Witnesses,  §  887.] 

2.  Cabbiebb  —  Connecting    Cabbiebs  —  U 

BIUTT— iNSTBUOnONS. 

Where,  in  an  action  sfiainst  connect 
carriers  for  injuries  to  plaintiff's  horses,  pU 
tiff  admitted  at  the  trial  that  no  injnr?  occur 
on  the  line  of  one  of  such  carriers,  it  was  pro 
for  the  court  to  charge  that,  in  case  plain 
was  entitled  to  recover,  no  verdict  should 
rendered  asainst  such  carrier. 

Appeal  from  Montague  County  Court;  G 
S.  March,  Judge. 

Action  by  J.  W.  Garllngton  against  the  1 
Worth  &  Denver  City  Railway  Conipai 
From  a  judgment  for  plaintiff,  def aidant  t 
peals.    Affirmed  in  part 

Spedai  charge  No.  1,  referred  to  In  t 
opinion,  requested  by  defendant  Texas 
Pacific  Railway  Company,  was  as  folIov< 
As  plaintiff's  evidence  shows  that  he  has  co 
f  eased  In  open  court  that  no  part  of  the  dai 
ages  arose  while  the  horses  In  controven 
were  on  the  lines  of  the  Texas  &  Pacil 
Railway  Company,  you  are  instructed  tfa^ 
if  you  should  find,  under  the  main  charge  ( 
the  court,  against  both  defendants  you  w1 
find  In  favor  of  the  defendant  Texas  &  Pi 
clfic  Railway  Company,  and  against  the  F 
Worth  &  Denver  City  Railway  Company  f< 
the  amount  of  your  verdict  as  found  agalni 
both  companies. 

Spoonts  &  Thompson  and  Marshall  Spoonfi 
for  appellant    John  Speer,  for  appellee. 

STEPHENS,  J.  Witness  Connelly  test 
fied  by  deposition  to  the  condition  of  app^ 
lee's  horses  when  they  were  transferred  froi 
the  Ft  Worth  &  Denver  City  Railway  to  th 
Texas  &  Pacific  Railway  at  Ft  Worth,  b 
being  the  business  foreman  of  the  latter  con 
pany  at  its  stock  yards  in  Ft  Worth.  Ii 
answer  to  cross-interrogatories  he  stated  tha 
be  had  no  recollection  of  the  horses  asid 
from  the  record  made  at  the  time  they  wen 
handled  by  him,  which  record  it  was  a  par 
of  his  duty  to  make,  and  he  knew  to  b< 
correct  and  while  he  stated  that  he  used  tbi 
record  to  refresh  his  memory,  he  further  stat 
ed  that  he  could  not  say  that  independent  oi 
the  record  he  could  swear  to  the  facts  in 
quired  about  but  knowing  that  his  record 
was  correct  he  was  willing  to  swear  to  al 
that  he  had  stated  In  his  answer.  The  deposi 
tion  was  excluded  on  the  objection  that  the  aS' 
swers  to  cross-interrogatories  showed  that  tb( 
witness  knew  nothing  except  what  the  record 
showed,  and  that  the  record  was  the  best  evi- 
dence of  what  it  contained,  and  to  tills  ml- 
ing  error  Is  assigned. 

The  question  thus  raised  has  often  been 
considered  by  courts  and  text-writers,  ami 
while  difference  of  opinion  still  exists,  ff« 
think  the  weight  of  authority,  and  of  reason  as 
well,  sustains  the  ruling  complained  of.   Tti« 
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trne  view  Beems  to  be  that  a  writing  which 
falls  to  refresh  the  memory  of  a  witness  but 
vrhlch  he  knows  to  be  a  correct  transcript  of 
a  fact  known  to  him  when  the  writing  was 
made  and  since  forgotten,  is  thus  made  an 
essoitlal  part  of  his  testimony,  and  when 
the  oral  testimony  of  the  witness  Is  offered  In 
proof  of  such  fact  the  opposite  party  may  re- 
quire the  production  of  the  writing,  especial- 
ly In  Tlew  of  the  right  of  cross-examination. 
For  a  valuable  discussion  of  the  rule  and  the 
authorities,  see  the  opinion  of  Supreme  Court 
of  Connecticut  In  Curtis  ▼.  Bradl^,  31  Atl. 
5S1,  28  U  R.  A.  145,  48  Am.  St  B^>.  177. 
See,  also,  1  Wlgmore  on  Evidence,  U  749, 
753,  and  754,  where  the  question  Is  exception- 
ally well  treated.  See,  also,  J<»eB  on  HtI- 
dMice,  a  877-886,  and  Indirect  &  Collateral 
Eyldence  (GlUett)  I  186.  The  question  of 
the  application  of  the  rule  where  the  original 
writing  cannot  be  produced  Is  not  presented 
to  us  and  Is  therefore  not  discussed,  but  is 
treated  in  the  authorities  above  cited.  See, 
also,  M.,  K.  &  T.  Ry.  v.  Dllworth  (Tex.  Sup.) 
67  S.  W.  88,  and  Sayles  t.  Bradley  &  Metcalf 
Co.,  48  S.  W.  209,  92  Tex.  406.  The  court  did 
err,  however,  as  between  the  two  defendants. 
In  giving  special  charge  No.  1  requested  by 
the  Texas  &  Pacific  Railway  Company,  as  to 
which  there  does  not  seem  to  be  any  contro- 
versy. 

The  judgment  will  be  affirmed  in  favor  of 
the  appellee  Garlington,  but  for  the  error 
pointed  out,  will  be  reversed,  and  the  cause 
remanded  on  the  issue  between  the  two  rail- 
way companies. 


MISSOTml,  K.  &  T.  RY.  CO.  OF  TESXAS 
V.  SISSOM. 

(Conrt   of   CHvil   Appeals   of   Texas.    Oct   11, 
1905.    On  Rehearing,  Dec.  13,   1905.    Sec- 
ond Rehearint  Denied  Jan.  24,  1906.) 
Bahboads  —  Accidents  at  Ceossinos  —  Ao- 

TIOKB— iNSTHUCnONS . 

In  an  action  against  a  railroad  for  injuries 
while  crossing  the  track  of  the  railroad,  where 
the  answer  alleged  contributory  negligence  both 
in  the  act  and  manner  of  crossing  the  track, 
and  there  was  evidence  that  plainuS  proceeded 
to  cross  without  looking  or  listening  for  the 
approach  of  the  train  which  struck  him,  and 
that  be  was  walking  at  a  fast  gait  and  went 
npon  the  track  immediately  in  front  of  the  train, 
t  ctiarge  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  if  he  exercised  ordinary  care 
In  attempting  to  cross  the  track,  was  erroneous  in 
that  it  eliminated  from  consideration  the  ques- 
tion of  contributory  negligence  in  plaintiff's 
manner  of  croMing  the  track. 

On  rehearing.    Reversed  and  remanded. 
For  former  opinion,  see  88  S.  W.  371. 

FISHER,  O.  J.  This  is  a  suit  by  appellee 
against  the  railway  company  for  damages  for 
personal  Injuries,  and  upon  trial  of  the  case, 
judgment  was  rendered  in  his  favor  for 
$1,000. 

The  grounds  of  negligence  alleged,  and 
which  were  submitted  by  the  trial  court,  are 
as  follows:  "That  on  the  11th  day  of  Jan- 
nary,  1904,  he  attempted  to  cross  the  track 


of  defendant  company  In  the  city  of  Hills- 
boro,  Tex.,  an  Incorporated  town  or  city, 
known  as  the  Dallas  Division  track,  where 
a  public  crossing  on  Elm  street  In  said  city 
intersects  said  track,  said  Elm  street  allured 
to  be  one  of  the  public  streets  of  said  dty, 
and  while  attempting  so  to  do,  was  struck 
by  the  engine  of  an  Incoming  passenger  train 
upon  said  trac^;  that  at  the  time  plaintilT 
was  struck  by  said  engine  and  train,  same 
was  running  at  a  high  rate  of  speed,  and  at 
a  lilgher  rate  of  speed  than  six  miles  an 
hour.  In  violation  of  the  city  ordinances  of 
Hlllsboro,  Tex.,  prohibiting  the  running  of 
engine  or  cars  within  said  dty  at  a  greater 
rate  of  speed  than  six  miles  per  hour;  that 
defendant  its  agents,  and  servants  in  charge 
of  said  engine  were  negligent  and  careless  in 
failing  to  keep  a  lo<Aoat  for  persons  at  said 
crossing,  who  were  about  to  cross  said  trade, 
and  in  falling  to  discover  plaintiff  In  time 
to  avoid  Injuring  him;  that  in  consequence 
of  said  alleged  negligence  atmve  stated,  plain- 
tiff while  attempting  to  cross  said  track,  as 
be  stepped  upon  the  same,  was  struck  by  said 
engine  and  cars  of  defoidant  and  Injured 
as  allied  by  him  In  his  petition."  The 
charge  then  withdraws  all  other  allegations 
of  negligence.  The  appellant  pleaded  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence in  undertaking  to  cross  the  track  in 
front  of  the  train  In  motion  at  the  time  and 
under  the  drcumstances  surrounding  him. 
There  is  evidence  in  the  record  which  Justi- 
fied the  verdict  to  the  effect  that  the  appel- 
lant was  guilty  of  negligence,  as  submitted  by 
the  charge ;  and  there  is  also  evidence  which 
would  Justify  the  conclusion  that  the  appellee 
was  not  guilty  of  contributory  negligence,  as 
alleged. 

The  first  and  second  assignments  of  error 
contend  that  the  court  erred  In  submitting 
any  issue  of  negligence  as  to  the  failure  of 
the  servants  of  appellant  operating  the  train 
to  keep  a  lookout  for  persons  approaching  the 
track,  because  such  fact  was  not  sufficiently 
pleaded,  nor  was  it  established  by  the  evi- 
dence. As  we  construe  the  averments  of  the 
petition,  the  issue  was  raised,  and  the  circum- 
stances and  the  evidence  bearing  upon  that 
question  would  Justify  the  inference  that 
the  engineer  and  firemen  did  not  keep  a 
proper  lookout  notwithstanding  their  testi- 
mony upon  this  subject. 

The  point  raised  In  appellant's  third  as- 
signment of  error  was  sufficiently  covered  by 
the  instructions  given  to  the  jury  upon  that 
subject. 

Appellant's  sixth  and  seventh  assignments 
of  error  complain  of  the  admission  of  the 
testimony  of  the  witness  McDanlel,  as  to  the 
speed  of  the  train.  The  evidence  complained 
of  was,  in  our  opinion,  admissible. 

There  was  no  error  in  admitting  the  evi- 
dence complained  of  In  the  dgbth  assignment 
of  error.  We  overrule  appellant's  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments of  error. 

There  was  no  error  in  the  trial  court's  re- 
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fusing  to  admit  evidence  to  fbe  effect  tbat 
tlie  plaintiff  was  drunk  on  the  occasion,  as 
set  out  In  the  statement  under  tbe  fourteenth 
assignment  of  error. 

The  evidence  of  settlement,  set  out  under 
tbe  sixteenth'  assignment  of  error,  was  prop- 
erly excluded.  It  appears  from  the  Instru- 
ment itself  tbat  It  was  Intended  as  a  compro- 
mise. 

The  evidence  of  witness  Hoffman  as  to  tbe 
speed  of  the  train  was  admissible.  Some  ob- 
jections are  urged  to  the  general  charge  of 
the  court,  and  special  instructions  requested 
by  the  plaintiff,  which  were  glveh.  These 
objections  are  overruled.  The  general  charge, 
together  with  tbe  special  Instructions  that 
were  given,  In  our  opinion,  present  all  tbe 
questions  that  were  proper  to  be  passed  upon, 
except  possibly  the  question  raised  by  appel- 
lant's special  Instruction  No.  7,  whlcb  tbe 
court  refused  to  give,  and  for  tbe  refusal 
of  which,  if  it  had  been  properly  framed,  tbe 
Judgment  would  have  been  reversed.  At 
tbe  last  term  of  this  court  (88  8.  W.  871)  we 
reversed  and  remanded  this  case  on  account 
of  the  refusal  of  the  trial  court  to  give  ap- 
pellant's special  instruction  No.  7,  whlcb  Is 
as  follows:  "If  you  believe  from  tbe  evidence 
In  this  case  tbat  the  servants  of  defendant 
In  charge  of  tbe  engine  by  whlcb  the  plain- 
tiff claims  to  have  been  hurt  were  exercising 
ordinary  care,  that  is  such  care  as  a  person 
of  ordinary  prudence  would  have  used  under 
tbe  same  or  similar  circumstances  to  keep 
a  lookout  for  persons  undertaking  to  cross 
the  track,  then,  in  such  event,  you  will,  with- 
out further  inquiry,  find  for  defendants  on 
this  issue."  On  June  SOth  of  last  term  of 
tbe  court,  tbe  appellee,  as  a  part  of  his  mo- 
tion for  rehearing,  filed  in  this  court  an 
Kgreement  signed  by  the  attorneys  for  both 
parties,  correcting  tbe  record  in  so  far  as  it 
relates  to  charge  No.  7,  and  they  agreed  that 
charge  No.  7  was  not  correctly  copied  In  the 
record,  and  tbat  tbe  charge  whlcb  was  actu- 
ally requested,  and  which  was  refused,  Is 
as  follows:  "If  you  should  believe  from  the 
evidence  in  this  case  that  the  servants  of  de- 
fendant in  charge  of  the  engine,  by  whlcb 
plaintiff  claims  to  have  been  strnck,  were  ex- 
ercising ordinary  care,  tbat  is,  such  care  as 
a  person  of  ordinary  prudence  would  have 
used  under  the  same  or  similar  to  keep  a 
lookout  for  persons  undertaking  to  cross  its 
track,  then,  in  such  event,  you  will,  without 
further  inquiry,  you  will  find  for  the  defend- 
ant on  this  issue."  Tbe  charge  in  the  record 
is  complete  and  Is  accurately  quoted  in  tbe 
original  opinion  banded  down  by  this  court 
at  its  last  term.  Tbe  charge  Just  set  out, 
which  It  appears  from  tbe  agreement  was 
tbe  charge  actually  requested.  Is  Incomplete 
and  omits  a  material  word  that  Is  necessary 
In  order  to  give  it  a  proper  legal  sense  and 
meaning.  It  is  meaningless  to  say  that  an 
engineer  should  exercise  that  degree  of  pru- 
dence which  be  would  have  used  under  the 
same  or  similar  to  keep  a  lookout.  Of  course, 
what  Is  meant  is,  tbe  prudence  that  he  would 


have  used  under  the  same  or  similar  drcom- 
stances  to  keep  a  lookout  This  court  has 
held,  and  it  is  a  rule  that  is  established  by 
repeated  decisions,  tbat  a  trial  court  is  not 
required  to  frame  a  charge  so  as  to  make  it 
accurate.  Tbe  trial  Judge  rested  under  no 
duty  to  supply  the  word  that  was  necessary 
in  order  to  give  this  charge  meaning.  There- 
fore, adhering  to  tbe  rule  tbat  prevails  la 
this  court,  we  must  hold  that  tbe  court  com- 
mitted no  error  in  refusing  tbe  charge  as 
framed. 

The  motion  for  rehearing  Is  granted,  and 
tbe  Judgment  of  the  trial  court  affirmed. 

Opinion  on  Rehearing. 

Tbe  nature  of  the  case  and  the  questions 
involved  is  sufficiently  stated  in  the  two 
former  opinions  delivered  by  tbe  court  We 
have,  however,  upon  further  consideration, 
concluded  to  reverse  and  remand  on  account 
of  the  action  of  tbe  trial  court  In  giving  ap- 
pellee's special  charge  No.  10,  as  set  out  un- 
der appellant's  fifteenth  assignment  of  error. 

The  answer  of  the  appellant  substantially 
charged  two  acts  of  contributory  negligence, 
one  was  tbe  manner  of  the  plaiutiff  in  cro<!v 
ing  tbe  track  immediately  In  front  of  the 
moving  train;  and  tbe  other  was  in  the  act 
of  crossing.  It  is  substantially  alleged  tbat 
tbe  plaintiff,  in  undertaking  to  cross  the  track 
of  the  defendant  in  front  of  a  train  in  mo- 
tion, was  guilty  of  contributory  negligence; 
and  was  also  guilty  of  negligence  in  the  man- 
ner In  which  he  undertook  to  cross  the  same. 
Under  the  peculiar  facts  in  the  record,  these 
averments  present  two  distinct  and  separate 
acts  of  negligence,  upon  either  of  which  the 
Jury  might  have  concluded  that  the  plaintiff 
was  guilty  of  contributory  negligence.  The 
charge  complained  of  only  submits  the  theory 
that  if  the  plaintiff,  under  all  the  clrcnm- 
stances  in  evidence,  was  in  the  exercise  of 
ordinary  care,  such  care  as  an  ordinarily  prn- 
dent  person  would  have  exercised  under  tbe 
same  or  similar  circumstances.  In  attempt- 
ing to  cross  the  track,  then  be  would  not 
have  been  guilty  of  contributory  negligence. 
Tbe  effect  of  this  charge  is  to  eliminate  from 
the  consideration  of  tbe  Jury  tbe  manner  in 
whlcb  he  did  undertake  to  cross.  There  is 
some  evidence  tending  to  show  that  the  usual 
signals  of  the  approach  of  the  train  to  the 
depot  where  the  plaintiff  was  Injured  were 
given,  and  that  this  was  done  before  the 
plaintiff  approached  the  track  and  reached 
the  same,  and  was  then  in  the  act  of  crossing. 
There  Is  also  some  evidence  to  the  effect  such 
as  would  have  entitled  the  submission  of  the 
issue  to  the  Jury,  that  tbe  plaintiff,  before  he 
reached  tbe  track  and  attempted  to  cross  the 
same,  could,  in  the  exercise  of  ordinary  care, 
by  looking  or  listening,  have  discovered  the 
near  approach  of  tbe  train,  and  could  have  as- 
certained before  be  reached  the  track  the 
peril  be  would  be  In  If  be  did  undertake  to 
cross.  There  is  some  evidence  in  the  record 
which  n-ould  justify  the  conclusion  that  he 
neltbe'/  looked  nor  listened,  and  tbat  at  a 
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fut  gait  b«  ran  upon  the  track  Immedlatdy 
in  front  at  th«  approaching  train.  The  rapid 
cpeed  that  he  was  going  In  approaching  the 
back,  with  a  failure  to  exercise  ordinary  care 
to  dlaoover  the  approach  of  the  train,  relate* 
to  the  manner  In  which  he  did  undertake  to 
croos.  The  charge  Is  so  framed  that  the  Jarj 
may  have  condnded  that  they  were  only  an? 
tborlzed.  In  considering  hla  condnct  on  the 
Issoe  of  contrlbntory  negligence,  to  take  into 
consideration  what  was  actually  done  In  the 
•ct  of  crossing.  For  the  error  of  the  court 
In  refusing  this  charge,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

There  was  no  error  In  the  action  of  the 
trial  court  in  refusing  the  charge  as  framed, 
as  set  oat  under  appellanf  s  third  assignment 
of  error.  As  an  Instruction  upon  the  Issue  of 
discoTered  peril,  this  charge  is  not  accurate. 
If  It  coold  be  considered  for  any  other  pur- 
pose, it  should  also  be  refused,  because  It 
ignores  the  duty  to  exercise  ordinary  care  to 
look  ont  or  to  ring  the  bell,  or  to  give  warn- 
big  of  the  approach  of  the  train. 

Tbe  writer  Is  Inclined  to  the  Tiew  that  ap- 
pellant's criticism  of  the  ninth  paragraph 
of  the  charge  of  the  coort,  as  set  out  In  tbe 
flfth  assignment  of  error,  Is  correct  But, 
faoweyer,  the  majority  of  the  court  takes  a 
different  Tiew  of  this  question;  but  as  the 
case  will  be  reversed  upon  another  point, 
tnd  aa  an  additional  charge  upon  the  subject 
embraced  in  the  charge  complained  of  will 
doubtless  be  given,  aa  Indicated  in  special 
diarge  Mo.  7,  which  was  requested,  the  writer 
does  not  want  to  be  understood  as  formally 
dissenting,  but  simply  reserree  his  opinion 
00  the  question  presented  in  complaining  of 
the  ninth  paragraph,  so  that  he  will  not  stand 
committed  to  an  approval  of  a  similar  charge. 
If  It  should  be  again  given  In  this  or  any 
other  ease. 

Special  charge  No.  7,  which  was  refused, 
u  contained  in  the  record,  was  the  supposed 
error  upon  which  we  originally  reversed  and 
remanded  this  case,  and  as  the  case  will  go 
back  for  trial,  we  think  the  charge  should  be 
gtven,  tf  it  contains  the  correction  as  pointed 
ont  In  the  second  opinion  delivered  In  tbe 
case. 

For  the  error  pointed  out  tbe  motion  for  re- 
hearing Is  granted  and  Judgment  reversed 
ind  cause  remanded. 


WILLS  et  aL  V.  INTERNATIONAL  ft  G. 
N.  E.  CO. 

(Court   of   Civil   Appeals   of   Texas.    Nov.   29, 
1906.    Sehearlof  Denied  Jan.  24,  1906.) 

I  PanfCIFAL  ARD  AOKNT— IKFLIKD  AUTHOBI- 
TT— RAII.B0AD  CONDTTCrOB— EMPLOYVENT  OV 

Pktbiciaii. 

A  conductor  of  a  railroad  train  had  no  au- 
thority to  employ  a  physician  to  attend  a  trea- 
laaaer,  who  had  been  run  over  by  the  train  ow- 
Ini;  to  his  own  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {  27ft] 

2.  Sake — AcnoR— Buboen  ov  Pboof. 

In  an  action  by  a  physician  against  a  rail- 
road company  for  services  rendered  one  who 
92  EtW.-18 


had  been  run  over  bv  a  train,  die  physician  hav- 
ing been  employed  by  a  conductor,  the  burden 
was  upon  plalnuff  to  show  authority  on  the  iwrt 
of  the  eondoctor. 

8.  Sakb— Eatification— EvnwRCK. 

A  conductor  employed  a  physician  to  at- 
tend one  who  bad  been  run  over  by  the  con- 
ductor's train,  and,  in  an  action  by  tbe  physi- 
cian against  ue  railroad  company,  for  hu  ser- 
vices it  appeared  that  a  short  time  previous  to 
the  accident  another  person  had  tieot  run  over 
and  that  the  conductor  had  employed  plaintiff 
and  that  plaintiff's  bill  had  been  paid  by  defend- 
ant and  that  at  tbe  time  of  tbe  accident  in  ques- 
tion the  division  superintendent  was  notified 
that  a  physician  was  in  charge  of  the  person 
injured  and  that  the  superintendent  gave  no 
directions  In  relation  thereto.  HM,  that  such 
facts  did  not  show  a  ratification  of  the  employ- 
ment. 

Appeal  from  McLennan  County  Court; 
J.  W.  Baker,  Judge. 

Action  by  W.  E.  Wills  and  others  against 
the  International  ft  Great  Northern  Rail- 
road Company.  From  a  Judgment  In  favor 
of  defendant,  plalntUfs  appeal.    AflOrmed. 

Sanford  ft  Denton,  for  appellants.  Baker 
ft  Thomas,  for  appellee. 

FISHER,  0.  3.  This  It  a  suit  by  the  appel- 
lants against  the  railway  company  to  recover 
$250,  as  the  reasonable  value  of  the  services 
of  appellants  as  physicians  and  surgeons  for 
medical  treatment  given  to  one  Scott,  who 
was  run  over  and  injured  by  one  of  the  de- 
fendant's trains  at  the  town  of  Leroy.  It  Is 
alleged  that  one  of  the  legs  of  Scott  was  cut 
off  by  tbe  train,  and  the  other  bruised  and 
mangled  Just  below  tbe  knee,  which  necessi- 
tated tbe  amputation  of  both  legs  above  tbe 
knee  In  an  attempt  to  save  tbe  man's  life; 
that  It  was  a  case  of  emergency  and  urgent 
necessity,  demanding  Immediate  surgical  op- 
eration; that  the  conductor  of  the  train, 
acting  as  the  agent  of  defendant,  employed 
tbe  plaintiffs  to  attend  upon  Scott,  and  ren- 
der him  such  surgical  attention  as  was  neces- 
sary and  proper;  that  tbe  conductor  baa 
full  knowledge  of  tbe  circumstances  under 
which  Scott  was  injured,  and  was  the  high- 
est officer  in  authcvlty  at  defendant's  sta- 
tion. The  defendant  answered  by  general 
and  special  demurrers  and  special  denial, 
and  also  pleaded  specially  that  the  train  by 
which  Scott  was  Injured  was  a  freight  train 
and  not  allowed  to  carry  passengers;  that 
Scott  at  the  time  of  his  Injuries,  attempt- 
ed to  board  tbe  train  when  drunk;  that  the 
train  was  moving  at  a  rapid  rate  of  speed; 
that  Scott  was  guilty  of  contributory  negli- 
gence. Therefore,  the  railway  company  was 
not  liable.  Also  pleaded  the  want  of  author- 
ity in  the  conductor,  as  agent,  to  employ  the 
plalntUfs.  The  case  was  tried  before  the 
court  without  a  Jury  and  judgment  rendered 
in  favor  of  the  appellee.  The  trial  court 
filed  conclusions  of  fact  and  law,  which  are 
as  follows; 

"I  find:  That  on  the  4th  day  of  July, 
1904.  one  W.  A.  Scott,  without  negligence 
of  defendant,  through  his  own  fault  alone. 
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wblle  drank  and  while  a  trespasser  on  de- 
fendant's right  of  way,  was  run  over  and 
hajured  while  attempting  to  board  a  freight 
train  of  the  defendant  railroad  company, 
running  at  from  12  to  15  miles  per  hour,  at 
the  town  of  Leroy,  a  station  on  defendant's 
line  in  McLennan  county,  one  of  the  said 
Scott's  legs  being  cut  off  above  the  knee, 
and  the  other  leg  bruised  and  mangled  Just 
below  the  knee  Joint,  which  necessitated  the 
amputation  of  both  legs  above  the  knee  In 
an  attempt  to  save  the  man's  life.  That  it 
was  a  case  of  emergency  and  urgent  necessi- 
ty, demanding  immediate  surgical  attention. 
That  the  conductor  of  the  said  train,  acting 
In  his  capacity  as  such  conductor,  employed 
plaintUf  Wills,  who  was  a  regular  practicing 
physldan  and  surgeon  In  that  community, 
to  take  charge  of  and  attend  the  said  injured 
man.  That  the  said  Wills  advised  the  con- 
ductor that  in  order  to  give  the  said  Scott 
the  necessary  attention,  the  help  of  another 
surgeon  would  be  required.  That  thereupon 
the  said  conductor  replied:  The  case  is  in 
your  hands.  Get  another  doctor  if  neces- 
sary, and,  if  necessary,  get  two.  I  am  no 
doctor* — and  Wills  at  once  telephoned  to  the 
town  of  West,  8  miles  distant,  to  plaintiff 
Wllie,  who  was  also  a  regular  practicing 
physician,  and  requested  him  to  come  and 
assist  in  the  operation  on  the  injured  man. 
That  thereupon  the  said  Wille  came  at  once, 
reaching  Leroy  in  about  one  hour.  That  in 
the  Interim  the  conductor  and  his  train  had 
left  the  station.  That  plaintiffs  Immediately 
took  charge  of  the  Injured  man  and  amputat- 
ed both  his  legs  above  the  knee.  That  snch 
amputation  was  necessary  In  a  proper  at- 
tempt to  save  his  life,  and  that  two  sur- 
geons were  needed  to  properly  perform  the 
same.  That  a  reasonable  fee  and  charge  for 
said  professional  services  rendered  by  the 
plaintiffs  is  $250.  That  the  said  station  of 
Leroy  is  a  small  station  at  a  distance  of 
86  miles  from  the  town  of  Mart  That  the 
said  conductor  of  the  said  train  was  the 
highest  officer  in  authority  of  defendant  in 
matters  touching  the  said  train  at  said  sta- 
tion at  the  time  of  the  said  accident.  That 
the  said  station  was  a  telegraph  station  of 
defendant,  having  telegraphic  communica- 
tion with  defendant's  division  headquarters 
at  the  town  of  Mart,  and  its  general  head- 
quarters at  Palestine,  and  there  was  a  tele- 
graph operator  In  the  employ  of  defendant 
at  the  said  station  at  the  time  of  the  said 
accident.  That  the  towns  of  Leroy  and  Mart 
are  connected  by  telephone. 

"I  further  find,  that  a  short  while  previous 
to  the  accident  in  this  case,  a  man  named 
Hall  was  run  over  and  injured  by  a  train 
of  defendant  at  the  said  station  of  Leroy; 
that  the  same  was  a  case  of  emergency,  de- 
manding immediate  surgical  attention;  that 
the  conductor  of  the  said  train,  acting  in 
his  capacity  as  such  conductor,  employed 
plaintiff  Wills  to  attend  the  said  injured 
man  professionally;  that  the  said  plaintiff 
Wills,  in  accordanc*  therewith,  took  charge 


of  the  said  man  and  amputated  oiw  of  his 
legs,  as  was  necessary  by  reason  of  the  diar- 
acter  of  his  injm-ies,  in  a  proper  attempt  to 
save  his  life;  that  the  said  plaintiff  Wills 
thereafter  rendered  his  bill  to  the  defendant 
for  his  said  services,  and  the  defendant  paid 
the  same,  and  did  not  at  any  time  qnestion 
the  authority  of  its  said  conductor  as  Its 
agent  to  make  the  said  contract  of  employ- 
ment; that  it  was  not  shown  whether  said 
Hall  was  injured  by  negligence  of  defendant 
or  a  trespasser  or  not;  that  sometime  pre- 
vious to  the  accident  in  this  case  a  boy  was 
injured  by  one  of  defendant's  freight  trains 
at  the  said  station  by  having  his  hand  mashed 
while  riding  thereon  as  a  trespasser;  that 
the  conductor  la  charge  of  said  train,  acting 
in  his  capacity  as  such  conductor,  employed 
a  physician  at  the  said  station,  one  Dr. 
Middlebrook,  to  attend  professionally  to  the 
said  boy's  injuries;  that  the  said  doctor 
thereafter  rendered  his  bill  therefor  to  the 
defendant  for  (7.50,  and  that  the  defendant 
paid  the  same  without  questioning  the  au- 
thority of  the  said  conductor  as  its  agent  to 
make  the  said  contract  of  employment;  and 
that  the  said  plaintiff  Wills  had  knowledge 
of  these  facts  at  the  time. 

"I  further  find  that  the  said  accident  hap- 
pened in  this  case  about  12  o'clock  noon; 
that  the  said  telegraph  operator  of  defendant 
at  Leroy  at  once  thereafter  notified  by  tele- 
graph the  division  superintendent  of  defend- 
ant at  Mart  of  the  said  accident,  and  also 
at  some  time  during  the  afternoon  notified 
the  said  division  superintendent  that  physi- 
cians were  in  charge  of  the  said  injured  man. 
Scott,  and  rendering  him  professional  ser- 
vice, and  that  the  division  superintendent 
gave  no  orders  or  directions  relative  to  the 
said  physicians,  and  made  no  reply  to  the 
said  message  informing  him  that  physicians 
were  in  charge  of  the  said  Injured  man. 

"I  further  find,  that  neither  of  the  plain- 
tiffs had  any  knowledge  of  any  want  of 
authority  upon  the  part  of  the  said  conductor, 
as  agent  for  defendant,  to  employ  tbem. 
and  tibat  they  each  rendered  their  services 
relying  upon  defendant's  paying  tbem  a 
reasonable  cgmpensation  therefor;  that  nei- 
ther of  plaintiffs  made  any  Inquiry  of  the  said 
conductor  as  to  his  authority  to  onploy  tbem, 
and  made  no  other  effort  to  learn  whetbor 
he  did. 

"I  farther  find  that  the  said  sum  of  $250 
would  be  a  reasonable  fee  and  charge  to 
either  of  the  plaintiffs  for  the  said  profes- 
sional services  rendered  in  this  case.  If  be 
had  rendered  the  same  alone. 

"I  conclude  as  a  matter  of  law  as  follows: 
(1)  That  the  burden  of  proof  was  upon  the 
plaintiffs  to  show  authority  upon  the  part  of 
the  conductor  to  employ  them.  (2)  That  the 
said  conductor  was  acting  beyond  tiie  scope 
of  his  authority  as  agent  of  defendant  in 
employing  the  plaintiffs;  and  that  there  was 
no  sufficient  reason  why  the  defendant  sboutd 
not  be  permitted  to  deny  the  conductor's  au- 
Ibority  to  make  such  employment;   and  that 
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tl>eref<n«  defendant  Is  In  no  way  liable  to 
plalntiflk." 

We  are  of  the  opinion  that  tbe  conrfa  con- 
doalons  of  law  are  correct,  as  baaed  upon 
tbe  facts,  and  tbat  tbe  proper  result  was 
reached  in  the  disposition  of  the  case.  Un- 
dn'  the  particular  facts  of  this  case,  tbe 
conductor  bad  no  authority  to  bind  the  rall> 
way  c«Hnpany  to  a  contract  to  pay  for  the 
serrlceB  rendered  by  tbe  appellants.  Adams 
y.  Southern  By.  Co.  (N.  0.)  SI  S.  E.  642; 
Union  Pac  B.  B.  v.  Beatty  (Kan.)  10  Pac. 
845;  RaUway  t.  McVay,  48  Am.  Bep.  770; 
Hallway  t.  Gary,  1  Am.  St  Bep.  184;  Tuck- 
er T.  Railway,  54  Mo.  177;  Sevier  t.  Ball- 
way  (Ala.)  9  South.  405;  and  as  by  analogy 
bearing  upon  the  question.  International  & 
G.  N.  By.  Co.  y.  Anderson,  82  Tex.  516,  17 
&  W.  1038,  27  Am.  St  Bep.  902.  The  facts 
in  the  record  did  not  raise  tbe  Issue  of  es- 
tc^pel  and  ratification.  Therefore,  also,  the 
court  was  correct  in  Its  oonduslon  upon 
this  question. 

We  do  not  undertake  to  say  what  would 
be  tbe  power  and  duty  of  a  conductcnr  of  the 
railway  company,  where  a  passenger  or  em- 
p]oy£  was  Injured.  Here  tbe  i>arty  Injured 
was  a  trespasser.  Tbe  condition  that  called 
for  treatment  was  attributable  to  his  own 
negligeuce;  and  we  cannot  see  how  the  rail- 
road cmnpany  can  be  held  liable  for  the 
medical  expenses  incurred  in  treating  such 
a  person,  unless  It  bad  obligated  itself 
through  some  authorized  agent  to  incur  such 
liability.  We  can  find  nothing  in  the  power 
usually  delegated  to  a  conductor,  or  in  the 
duties  tbat  he  is  required  to  perform,  that 
implies  the  authority  to  make  contracts  bind- 
ing his  principal,  whereby  It  should  be  bur- 
dened with  tbe  cost  and  expense  of  the  treat- 
ment of  injured  iiersons,  for  whose  condi- 
tion It  could  In  no  wise  be  held  responsible. 
We  find  no  error  In  the  record,  and  tbe  Judg- 
ment is  affirmed. 

Affirmed, 

TBXAS  *  P.  COAL  CO.  t.  DAVES  et  al.* 

(Court    of    Civil    Appeals    of    Texas.    Jan.    6* 
190&    Rehearing  Denied  Jan.  27,  1906.) 

Uasteb  Alf.l  SxavART  —  Nkolioxnok  —  In- 
jnairs  —  Hthticiewcy  ot  Evidehob  —  Bis 
Ipsa  LoQurrnB. 

Where  plaintiff's  Intestate,  while  being 
boisted  out  of  defendant's  shaft  In  a  bucket 
ms  precipitated  into  the  shaft  by  the  cable 
miming  off  the  end  of  the  drum,  evidence  that 
the  engine  and  drum  were  negligently  placed,  so 
that  the  cable  was  not  In  proper  alignment  with 
tbe  pulley  at  the  top  of  the  shaft,  made  out 
a  dear  case  of  res  ipsa  loquitur,  and  was  suffi- 
cient to  sustain  a  verdict  for  plaintiff,  although 
defendant's  witnesses  claimed  to  have  adjusted 
tbe  machinery  in  a  very  careful  manner,  but 
were  usable  to  account  for  the  accident  iinless 
the  drum  of  the  engine  was  considerably  out 
of  alignment  with  the  shive  wheel. 

ll^teal  from  District  Court  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Action  by  lire.  Jennie  Daves  and  another 
against  tiie  Texas  ft  Pacific  Coal  Company. 

*Wttt  of  error  denied  by  Buprome  Court  Marcb 
1.1m. 


Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

John  W.  Wray,  for  appellant  W.  P. 
Olbbs  and  B.  B.  Bitchie,  for  ap];>elleea. 

STEPHENS,  J.  This  appeal  is  from  a 
verdict  and  Judgment  against  appellant  for 
94,000  damages,  resulting  to  the  appellees 
from  the  death  of  J.  H.  Daves.  The  nature 
of  the  case  is  thus  succinctly  stated  in  ap- 
pellees' brief:  "This  suit  was  instituted  on 
tbe  16th  day  of  January,  1905,  by  appellees 
against  appellant  to  recover  damages  on  ac- 
count of  the  death  of  J.  H.  Daves,  who  was 
alleged  to  have  been  the  husband,  father, 
and  son,  respectively,  of  the  plaintiffs— plain- 
tiff alleging  that  the  said  J.  H.  Daves  was 
killed  on  Octobo'  24,  1904,  while  being  hoist- 
ed out  of  one  of  the  coal  mines  of  the  de- 
fendant in  Palo  Pinto  county,  Tex.,  at  whldi 
time  he  was  in  the  onploy  of  said  defendant 
and  engaged,  with  others,  in  repairing  tbe 
defendant's  shaft  leading  into  and  out  of 
said  mine;  that  the  hoisting  into  and  out 
of  said  shaft  was  done  by  means  of  a  bucket 
to  which  was  attached  a  wire  rope  or  cable, 
which  rope  passed  over  a  pulley  or  shive 
wheel  at  the  top  of  the  shaft,  and  thence  to 
a  cylinder  or  drum  attached  to  an  engine 
situated  near  the  shaft;  that  at  the  time 
in  question,  while  Daves  and  others  were 
being  hoisted  out  of  said  shaft  the  wire 
cable  or  rope,  after  circling  the  drum,  or 
cylinder  of  the  engine  to  tbe  south  end  ot 
said  drum,  climbed  itself  against  the  flange 
and  ran  off  tbe  end  of  said  drum,  causing 
the  bucket  to  be  precipltoted  back  into  tbe 
shaft  some  40  feet  D&ves  being  thrown  from 
tbe  bucket  and  precipitated  to  the  bottom  of 
the  shaft  and  killed;  that  the  engine  and 
drum  to  which  the  rope  was  attached  was 
negligently  so  placed  by  tbe  defendant  and 
had  been,  only  a  few  days  before  the  killing, 
so  negligently  moved  and  placed,  that  It  was 
not  in  proper  position  and  alignment  with 
the  pulley  or  shive  wheel  at  the  top  of  the 
shaft  thus  causing  the  cable  to  climb  the 
flange  and  run  off." 

vVe  find  that  the  evidence  tended  to  prove 
negligence  as  alleged,  and  warranted  the  ver- 
dict although  the  witnesses  offered  by  the 
appellees  to  make  out  their  case,  being  those 
in  charge  of  and  assisting  in  tbe  work,  all 
claimed  to  have  adjusted  and  operated  the 
machinery  in  a  very  careful  manner.  Th^ 
could  not  account  for  the  accident  however, 
experts  though  they  were,  unless  the  drum 
of  the  engine  was  considerably  out  of  align- 
ment with  the  shive  wheel,  which  left  room 
for  tbe  inference  that  they  had  exercised 
less  care  In  making  the  adjustment  than  was 
claimed  In  their  testimony.  It  is  a  clear 
case,  we  think,  of  res  Ipsa  loquitur. 

We  find  no  merit  In  tbe  assignments  com- 
plaining of  the  charge  or  of  the  court's  re- 
fusal to  give  special  charges. 

Having  thns  disposed  of  all  the  issues 
raised,  we  affirm  the  Judgment 
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BAINS  V.  OOHMONWBALTH. 

(Ooort   o<  AppMla   of   Kentucky.    March   SO, 
1906.) 

1.  HoiaciDK— EvnwNOB— SuFnoncROT. 

Evidence  in  a  prosecution  for  murder  hM 
■nfficient  to  support  a  conriction. 
8.  GBimRAi.  Law  —  Dxoi.A.Riknoif 8  m  Pbbb- 

KNCE  or  AcocaBD. 

In  a  proaecation  for  murder,  eividence  of  a 
■tatement  of  a  third  person  In  the  presence  of 
accused  a  few  moments  after  the  murder,  that 
"she  was  the  best  friend  I  ever  had  on  earth," 
was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  rti.  14, 
Cent.  Dig.  Oriminal  Law,  ({  821,  868.] 

Appeal  from  Clrcnit  Court,  Clinton  Oonnly. 
"Not  to  be  officially  reported." 
Oalrin  Rains  was  convicted  of  murder,  and 
he  appeals.    AfBrmed. 
E.  Bertram,  for  appellant 

CARROLL,  a  The  appellant  Is  75  years 
old,  was  convicted  of  the  murder  of  his  wife 
to  whom  be  had  been  married  for  40  years, 
and  sentenced  to  the  penitentiary  for  life. 
The  evidence  uiwn  which  he  was  convicted 
la  entirely  circumstantial,  very  brief,  and  is 
substantially  as  follows: 

W.  B.  Beard  testified :  That  In  passing  by 
the  house  of  the  accused  between  9  and  10 
o'clo<^  in  the  morning  he  saw  two  women, 
daughters  of  the  accused,  go  into  the  bam 
of  accused  which  was  about  76  yards  from 
his  house.  That  he  met  the  defendant  and 
spoke  to  him,  and  after  passing  by,  saw  him 
go  Into  the  bam,  stay  a  short  time,  and  then 
go  bade  to  his  house  and  remain  a  short 
time,  and  then  return  to  the  barn,  making 
three  trips  to  the  barn,  going  each  time  on 
the  public  road  which  ran  immediately  by  the 
house  and  bam.  The  last  time  the  defend- 
ant entered  the  barn,  he  heard  a  voice  In  the 
bam,  that  sounded  like  a  woman,  say  "she 
was  the  best  friend  I  ever  had  on  earth," 
and  almost  immediately  the  accused  and  two 
women  came  out  of  the  bam,  the  defendant 
backing,  and  one  woman  motioning  herbanda 
aalftoBtrlkebim,  and  he  was  movltiis  his  hands 
as  If  to  ward  off  the  blow.  He  did  not  know 
whose  voice  he  heard,  nor  who  the  person  was 
addressing,  although  Just  before  he  heard 
these  words  he  saw  the  defendant  go  into  the 
bam  where  the  women  were.  Mrs.  Nannie 
Guthrie  testified:  That  she  was  acquainted 
with  the  deceased,  and  lived  about  a  quar- 
ter of  a  mile  from  her  residence,  and  on  the 
morning  of  the  murder,  about  10  o'clock, 
she  heard  the  dinner  bell  ringing  at  their 
house,  and  supposed  they  were  having  a 
"family  racket"  and  had  rung  the  bell  as 
they  frequently  did.  In  a  short  time  after- 
wards she  was  Informed  that  Mrs.  Rains  had 
been  killed,  and  went  to  the  house  and  found 
her  dead,  her  body  yet  warm.  The  accused 
was  at  the  house  when  she  reached  there. 
Mrs.  Shan.  Reneau  testified :  That  she  heard 
the  dinner  bell  ring  two  or  three  times  on  the 
morning  of  the  homicide  at  about  10  o'clock, 
that  she  lived  about  a  quarter  of  a  mile  from 


the  Bains'  residence,  and  saw  the  witness 
Beard  passing  her  house  15  or  20  minntoM  be- 
fore she  heard  the  bell  ring;  he  was  com- 
ing  from  the  directlim  of  the  R&lns'  boose. 
She  had  known  the  accused  some  12  years, 
and  he  was  always  a  quiet  and  peaceable 
man  among  bis  neighbors.  E.  B.  Cross  tes- 
tified: That  In  tbe  spring  of  1905  the  ac- 
cused wanted  to  sell  bis  place  and  be  told 
him  John  Cole  would  buy  It  Tbat  be  saw 
him  again,  and  he  said  that  bis  wife  would 
not  sign  the  deed,  but  he  would  veil  Cole  his 
Interest  in  the  land,  but  Cole,  wbo  was  pres- 
ent Bald  that  he  would  not  buy  it  that  way, 
and  accused  replied:  "Weil,  It  will  not  be 
long  until  it  will  all  be  mine."  This  con- 
versation occurred  a  few  months  before  tbe 
murder.  Two  physicians  testified:  That 
they  saw  and  examined  tbe  deceased  on  tbe 
day  after  she  was  murdered.  Tbat  her  skull 
was  fractured,  a  large  bruise  was  over  her 
right  eye,  and  a  wound  over  her  ear,  a  large 
wound  on  tbe  left  side  of  tbe  bead,  several 
of  the  ribs  were  broken  loose,  and  there  were 
other  wounds  and  bruises  on  the  body.  That 
the  body  was  mangled  and  bruised  worse 
than  any  they  had  ever  seen.  One  of  these 
doctors  also  said  tbat  on  the  day  he  made 
the  examination  he  saw  the  defendant  who 
told  him  that  he  had  been  out  In  his  garden, 
and  when  he  went  to  his  house  he  found  bis 
wife  struggling  and  all  beaten  up  and  saw 
two  men  running  trom  the  house  tuwards  the 
woods.  That  he  did  not  know  either  of  them. 
And  tbat  a  lock  box  in  which  be  kept  his 
money  amounting  to  $50  had  been  broken 
open,  and  tbe  money  taken  out  And  that  he 
saw  In  the  room  a  heavy  fire  shovel  that  bad 
blood  stains  on  it  This  was  all  the  evidence 
for  the  commonwealth. 

The  accused  in  bis  own  behalf  said:  Tbat 
be  had  been  married  to  bis  wife  wbo  was 
killed  about  40  years;  that  be  saw  tbe  wit- 
ness Beard  pass  bis  house  between  7  and  9 
o'clock  In  the  morning.  That  his  two  daugh- 
ters were  at  the  barn,  and  that  he  went  up 
there  to  show  them  how  to  shuck  some  com, 
remaining  at  tbe  barn  but  a  short  time,  and 
making  only  one  trip  there.  That  be  went 
from  the  bam  Into  his  garden  to  get  some 
vegetables,  and  was  in  the  garden  about  an 
hour  when  he  heard  a  noise  at  the  house,  and, 
thinking  that  his  wife,  whom  be  had  left 
sitting  on  the  bed,  had  fallen  to  the  floor, 
he  went  to  the  house  and  saw  his  wife  lying 
on  the  bed,  and  two  men  about  SO  or  40  yards 
from  the  house,  neither  of  whom  he  knew, 
running  towards  the  woods,  and  when  he 
reached  his  wife,  she  was  struggling,  but 
could  not  speak,  and  he  begun  to  scream  and 
ring  the  bell.  He  also  found  that  a  box  in 
which  he  kept  his  mon^  had  been  broken 
open  and  the  mcmey  taken  out  He  denied 
telling  Cross  that  he  would  sell  Ms  interest 
in  tbe  land,  or  that  it  would  not  be  long  ui> 
til  the  land  would  be  his.  He  also  denied 
that  any  person  said  to  him  at  the  bam,  "she 
was  the  best  friend  I  ever  bad  an  earth," 
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or  tliat  be  heard  any  rach  remark,  or  made 
any  motions  with  bis  hands,  as  testified  to  by 
Beard.  That  he  did  not  know  who  killed 
bis  wife,  or  got  the  $50.  Tliat  the  offlcem 
came  to  his  house  on  the  day  tils  wife  was 
killed,  and  the  next  morning  went  with  him 
to  the  grave,  and  afterwards  took  him  to  jalL 
He  also  said  he  did  not  make  any  search  for 
the  two  men. 

This  was  all  the  evidence  Introduced  on  the 
trial,  and  counsel  for  appellant  earnestly  in- 
sist that  It  is  not  suflSctent  to  sustain  the 
verdict,  but  this  court  has  repeatedly  held 
that  it  has  no  power  to  reverse  a  Judgment 
of  conviction  In  a  criminal  case  upon  the  sole 
ground  that  there  is  not  sufficient  evidence 
to  sustain  the  verdict,  being  restricted  to 
the  single  inquiry  of  whether  there  was  any 
evidence  before  the  jury  conducing  to  show 
the  guilt  of  the  accused.  Vowells  v.  Ck>m- 
monwealtb,  83  Ky.  193;  Ralney  v.  Common- 
wealth, 40  S.  W.  682,  19  Ky.  Law  Rep.  390; 
Nelson  V.  Commonwealth,  62  S.  W.  1018,  23 
Ey.  Law  Rep.  320;  Kyle  v.  Commonwealth, 
63  S.  W.  782,  23  Ky.  Law  R^.  70& 

It  may  be  conceded  tliat  the  evidence  In 
this  case  does  not  show  in  a  satisfactory  way 
that  appellant  Is  guilty  of  the  crime  for 
which  he  was  convicted,  but  as  a  conviction 
may  l>e  sustained  on  circumstantial  evidence 
alone,  we  are  not  prepared  to  say  that  there 
is  no  evidence  in  the  record  tending  to  es- 
tablish the  crime  of  appellant  He  was 
tried  b^  12  men  of  bis  own  selection,  chosen 
undo'  tbe  forms  of  law  from  the  body  of  the 
people  of  the  county  in  which  he  lived.  They 
heard  and  saw  the  accused  and  witnesses 
testis,  and,  under  tbe  instructions  of  tbe 
court,  which  fairly  presented  tbe  law  of 
the  case,  could  not  have  found  appellant 
guilty,  onless  they  believed  beyond  a  reason- 
able doubt  that  he  murdered  his  wife.  The 
Jury  bad  tbe  right  in  the  discharge  of  their 
doty  to  consider  all  the  facts  and  circum- 
stances admitted  as  evidence  on  the  trial,  and 
to  determine  In  their  own  way  tbe  weight 
and  sufficiency  of  the  evidence  heard  by  them, 
and  they  must  have  been  satisfied  of  appel- 
lant's guilt,  or  they  would  not  have  returned 
the  verdict  they  did.  The  record  does  not 
show  any  sufflcient  motive  fbr  the  commission 
of  this  awful  crime,  and  it  seems  incredible 
that  a  man  as  old  as  appellant,  who  had  lived 
with  tbe  woman  he  murdered  as  her  husband 
fbr  40  years,  could  be  so  overcome  with  pas- 
sion or  hatred  as  to  take  her  life  In  this 
brutal  way.  While  motive  Is  an  essential 
element  of  crime,  it  may  be  Inferred,  and  it 
Is  not  necessary  to  show  a  bad  motive  in  oi^ 
der  to  secure  or  uphold  a  conviction.  What- 
ever may  have  been  the  wicked  purpose  in 
the  heart  of  appellant,  or  the  evil  motive 
that  prompted  Iilm  to  the  commission  of  this 
deed.  It  Is  not  within  our  province  to  inquire. 
However  reluctant  we  may  be  to  believe  ap- 
pellant gfuilty.  In  view  of  the  fact  that  he  has 
bad  a  fair  trial  before  an  Impartial  Jury, 


and  an  upright  and  able  Judge,  all  of  whcmi 
concur  in  the  opinlMi  that  ne  Is  guilty,  we 
do  not,  under  tbe  law  as  it  has  been  admin- 
istered for  years  by  this  court,  feel  at  liberty 
to  say  that  there  is  no  evidence  in  the  rec- 
ord tending  to  show  appellant's  guilt 

His  counsel  also  contends  that  a  substantial 
error  was  committed  in  permitting  the  wit- 
ness Beard  to  testify  as  to  the  exclamation  he 
heard  in  the  bam;  but  this  evidence  was 
competent  as  the  statement  of  a  fact  made  to 
and  in  the  presence  of  the  accused  within  a 
few  moments  after  the  murder,  and  does  not 
come  within  the  rule  laid  down  in  Kaelin  v. 
Commonwealth,  84  Ky.  354, 1  S.  W.  594,  hold- 
ing that  exclamations  of  mere  bystanders 
giving  expression  to  their  opinion  is  not  com- 
petent 

Tbe  Judgment  of  the  lower  court  la  af- 
firmed. 


BOSWORTH  V.  PEARCE  et  al. 

(Court  of  Appeals  of  Kentucky.    March  6^ 
1906.) 

QUABANTT— SlGHATURK   TO   CONTRACT. 

Where  a  contracl^  whereby  an  investment 
company  acknowledged  the  receipt  of  a  sum  of 
money  and  guarantied  its  repayment,  was  signed 
by  parties  who  were  not  mentioned  in  the  body 
of  tbe  contract  and  who  entered  into  a  subse- 
quent contract  reciting  that  tbey  had  signed 
the  first  contract  as  gucu-antors  of  performance 
by  the  investment  company,  they  are  bonnd  as 
guarantors.    . 

Appeal  from  Circuit  Court  Fayette  County. 

"Not  to  be  officially  reported." 

Action  by  George  W.  Bosworth  against  L. 
B.  Pearce  and  another.  From  a  Judgment 
sustaining  a  demurrer  and  dismissing  tbe 
petition,  plaintiff  appeals.    Reversed. 

S.  S.  Yantis  and  W.  Wortblngton,  for  ap- 
pellant Morton,  Webb  ft  Wilson,  for  appel- 
lees. 

CARROLL,  C  On  October  8, 1901,  the  ap- 
pellant George  W.  Bosworth,  entered  Into  the 
following  contract  with  the  Home  Investment 
Company  of  Lexington,  Ky.,  R.  A.  Downing, 
and  the  appellees  L.  B.  Pearce  and  James 
M.  Johnson,  to  wit:  "The  Home  Investment 
Company  of  Lexington,  Kentucky,  having 
sold  to  G.  W.  Bosworth  two  thousand  cou- 
pons, hereby  acknowledges  the  payment  of 
$1,000.00  in  payment  of  dues  on  same  from 
August  12th  to  October  14tb,  Inclusive.  Said 
Home  Investment  Company  hereby  agrees 
with  said  Bosworth  that  no  further  cash  pay- 
ment shall  be  required  on  said  coupons,  the 
weekly  redemptions  on  same  be  applied  to 
tbe  payment  of  dues.  Said  company  further 
agrees  and  guaranties  that  all  coupons  men- 
tioned shall  be  redeemed  and  paid  not  later 
than  six  months  from  this  date.  On  final  re- 
demption of  same,  said  company  agrees  to  re- 
turn to  said  Bosworth  the  sum  of  $1,000.00, 
with  the  profits  apportioned  thereto,  as  shown 
by  the  company's  official  prospectus,  and 
that  said  profits  shall  not  be  less  than  thirty 
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per  cent  of  the  original  principal  paid. 
[Signed]  The  Home  Inyestment  Company, 
by  L.  K.  Pearce,  Sec'y.  B.  A.  JDownlng.  h, 
Ej.  Pearce.  J.  M.  Johnson.  Lexington,  Ken- 
tucky, October  8th.  1901." 

On  May  9,  1902,  the  following  written  con- 
tract was  entered  Into  between  the  appellant, 
6.  W.  Boswortb,  and  the  appellees,  L.  B. 
Pearce  and  James  M.  Johnson,  to  wit: 
"Whereas  the  undersigned  signed  the  contract 
hereto  attached  and  made  a  part  hereof,  as 
guarantors,  and  promised  and  agreed  and 
guarantied  to  O.  M.  Boswortb  the  payment  of 
the  money  mentioned  In  said  contract  upon 
the  terms  and  conditions  therein  set  forth,  and 
whereas,  the  said  Home  Investment  Ck>m- 
pany,  named  in  said  contract,  lias  made  an 
assignment  for  the  benefit  of  its  creditors  and 
It  unable  to  carry  out  its  contracts  made 
with  certain  certificate  holders,  and  whereas, 
the  undersigned  as  guarantors  have  become 
responsible  to  O.  W.  Bosworth  for  the  ful- 
fillment of  said  contract  and  the  payment  of 
the  money  therein  named,  and  whereas, 
O.  W.  Bosworth  has  agreed  with  the  under- 
signed Li.  B.  Pearoe  and  J.  M.  Johnson,  for  the 
consideration  hereinafter  set  forth,  to  accept 
the  sum  of  $1,040.00  with  interest  thereon  at 
the  rate  of  six  per  cent  per  annum  from 
April  8th,  1902,  until  paid,  upon  the  terms 
and  conditions  hereinafter  named:  Now, 
therefore,  this  agreement  made  and  entered 
into  this  9th  day  of  May,  1902,  by  and  be- 
tween L.  B.  Pearce  and  J.  M.  Johnson,  par- 
ties of  the  first  part  and  O.  W.  Boswortb, 
party  of  tlie  second  part:  Wltnesseth,  that 
for  and  in  consideration  of  the  said  Bosworth 
agreeing  to  accept  less  than  the  amount  due 
liim  from  the  said  Pearce  and  J.  M.  Johnson, 
under  the  contract  hereto  attached,  to  wit 
the  sum  of  $1,040.00,  with  Interest  thereon  at 
the  rate  of  six  per  cent  per  annum  from  the 
8th  day  of  April,  1902,  until  paid,  in  full 
payment  and  satisfaction  of  any  and  all  lia- 
bility of  said  Johnson  and  said  Pierce  to 
him  as  guarantors,  promisors  or  otherwise 
under  and  by  virtue  of  the  contract  hereto 
attached,  and  which  Is  hereby  referred  to  and 
made  a  part  thereof.  And  the  further  con- 
sideration of  G.  W.  Bosworth  agreeing  not  to 
institute  any  legal  proceeding  or  action 
against  the  said  Pearce  and  Johnson  to  re- 
cover the  above  named  sum  of  money,  °  for 
a  period  of  six  months  from  this  date,  and 
to  give  the  said  Pearce  and  said  Johnson 
said  extension  of  time  to  pay  the  al>ove 
amount  or  sum  of  money  with  interest  as 
aforesaid,  said  Johnson  and  said  Pearce  do 
hereby  further  promise  and  agree  and  guaran- 
tee to  pay  to  the  said  Bosworth,  six  months 
after  the  date  hereof,  the  sum  of  $1,040.00, 
with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  the  8th  day  of  April, 
1902,  until  paid;  and  they  and  each  of  them 
do  further  promise  and  agree  and  guarantee 
to  Indemnify  and  save  harmless  the  said  O. 
W.  Bosworth  against  any  and  all  loss  or  dam- 


age he  may  sustain  to  tbe  extent  of  $1,040.00, 
with  Interest  thereon  at  tbe  rate  of  six  percent 
per  annum,  from  the  8th  day  of  April,  1002, 
until  paid,  by  reason  of  the  failure  or  neglect 
or  refusal  of  the  Home  Investment  Company, 
B.  A.  Downing,  or  any  other  person  or  per- 
sons whose  names  are  signed  to  the  contract 
hereto  attached,  and  which  is  hereby  referred 
to  and  made  a  part  hereof,  to  pay  to  the  said 
6.  W.  Bosworth  the  sum  of  money  therein  set 
forth  upon  the  terms  and  conditions  therein 
named.  And  it  is  further  understood  and 
agreed  between  the  parties  hereto  that  what- 
ever sum  or  sums  the  said  O.  W.  Bosworth 
should  receive  at  any  time  or  times  within 
the  aforesaid  period  of  six  montlis,  as  divi- 
dends on  Ills  claim  set  forth  in  the  contract 
hereto  attached,  against  the  Home  Invest- 
ment Company,  are  to  go  as  credits  on  this 
obligation  of  said  Johnson  and  Pearce  so  as 
to  reduce  their  liability  hereunder  to  the  ex- 
tent of  said  amounts  as  may  be  so  received  by 
him  in  the  way  of  dividends  on  said  claim 
from  said  assignee  of  said  company.  And 
said  Pearce  and  said  Johnson  do  further 
agree  with  the  said  Boswortb  to  transfer  and 
to  assign  to  him  and  do  hereby  transfer  and 
assign  to  him,  as  security  for  the  payment  of 
the  at)OTe  sum  of  money,  and  the  fulfillment 
of  their  obligations  and  agreements  herein 
contained,  one-half  (%)  of  whatever  claim  of 
any  kind  or  description,  either  as  certificate 
or  contract  holder  or  in  any  other  way  they 
or  either  of  them  have  against  the  Home  In- 
vestment Company  and  the  assignee  thereof, 
and  they  do  hereby  authorize  and  empowei 
Charles  Kerr,  assignee  of  the  Home  Invest- 
ment Company,  to  pay  to  said  O.  W.  Bos- 
worth one-half  of  any  and  all  money  due  or 
become  due  and  owing  to  them  or  either  of 
them  In  any  way  on  account  of  any  claim  of 
any  kind  tbat  they  have  against  the  Home  In- 
vestment Company,  or  any  interest  therein  to 
the  extent  that  the  same  be  necessary  to  pay 
off  and  discharge  tlie  above  obligation  of  the 
undersigned  only.  In  testimony  whereof 
the  said  L.  B.  Pearce  and  J.  M.  Johnson  have 
hereunto  set  their  hands  this  9th  day  of 
May,  1902.  [Signed]  L.  B.  Pearce.  J.  M. 
Johnson." 

Upon  these  writings  the  appellant  institnt- 
ed  this  action  against  the  appellees,  alleging 
In  substance  in  the  petition  as  amended  tbat 
it  was  the  intention  of  himself  and  tbe  ap- 
pellees and  R.  A.  Downing  that  he  should 
pay  to  the  Home  Investment  Company  the 
sum  of  $1,000,  and  that  In  consideration 
thereof,  and  to  secure  the  repayment  of  same. 
the  appellees  and  R.  A.  Downing  signed  said 
contract,  and  agreed  and  promised  and  guar- 
antied the  repayment  of  said  $1,000;  that 
but  for  said  guaranty  of  the  appellees  and 
Downing  be  would  not  \i&ve  paid  said  sum: 
that  the  Home  Investment  Company  made 
an  assignment  and  tbe  only  amount  paid  to 
the  appellant  by  tbe  company  or  its  assignee 
was  $170.    He  averred  tbat  the  eonsideratian 
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of  the  last-i&ratloned  contract  was  the  n- 
lierlng  of  Do^ralBg  from  liability  on  the  first 
contract  and  the  promise  on  his  part  to  ex- 
tend to  appellees  time  In  which  to  repay  the 
$1,000,  and  his  promise  not  to  sue  the  com- 
pany. He  further  alleged  that  the  appellees 
signed  and  executed  the  contract  on  October 
8, 1901.  as  surety  and  guarantors  of  the  Home 
InTestmeat  Company,  and  that  by  executing 
said  contract  they  bound  themselves  that 
the  obligation  of  the  Home  Investment  Com- 
pany as  therein  specified  wonld  be  carried 
out,  or.  If  not,  that  in  default  It  would  be 
made  good  ^by  them,  and  that,  except  for 
said  contract  of  guaranty,  be  would  not 
have  entered  into  said  contract  or  paid  to 
the  company  the  $1,000,  and  asked  for  Judg- 
ment against  the  appellees  for  $1,010,  with 
interest  thereon  from  April  8,  1902,  to  be 
credited  by  $170. 

To  the  petition  and  amended  petition  de- 
murrers were  sustained,  and,  the  appellant 
declining  to  plead  further,  his  petition  was 
dismissed,  and  he  brings  the  case  to  this 
court  by  appeal. 

It  is  insisted  for  the  appellees  that  as 
their  names  do  not  appear  in  the  body  of  the 
contract  made  on  October  8,  1901,  and  as 
there  is  no  language  In  the  writing  which 
expresses  or  Implies  any  obligation  on  their 
part,  that  this  contract  Imposed  no  obligation 
vfoa  tbem;  that  the  only '  agreement  in  the 
contract  to  repay  appellant  the  sum  therein 
mentioned  was  made  by  the  company,  and 
that  any  promise  on  the  part  of  tlie  ap- 
pellees to  assume  this  liability  was  "a  prom- 
ise to  answer  for  the  debt,  default  or  mis- 
doing of  anotbar,"  and  therefore  void  as 
being  within  tlie  statute  of  frauds;  that 
there  Is  no  new  consideration  for  the  execu- 
tion of  the  last  contract  suffldent  to  bind  the 
appellees,  that  It  was  a  new  and  independent 
agreement,  and  to  be  enforceable  must  be  sup- 
ported by  a  new  consideration. 

The  principal  question  to  be  determined 
is,  are  appellees  bound  as  sureties  or  gnaran- 
tXB  on  the  contract  of  October  8,  1901?  This 
contract  was  signed  by  the  appellees,  and 
It  is  perfectly  plain  that  they  must  have 
signed  It  for  some  purpose.  Their  names 
are  attached  to  the  c(»itract  under  the  name 
of  "The  Home  Investment  Company,"  and 
it  Is  evident  that  It  was  their  Intention  to 
become  parties  to  the  contract  as  sureties  or 
guarantors  of  the  Home  Investment  Com- 
pany. It  is  a  cardinal  rule  in  the  construc- 
tion at  all  contracts  that  all  parts  of  the 
writing  mnst  be  given  force  and  effect  if  it 
can  be  done  in  order  to  carry  out  the  Inten- 
tion of  the  parties,  and  there  is  no  reason 
why  a  contract  such  as  this  should  be  ex- 
cepted from  the  general  mle  Brandt  in  his 
valuable  work  on  Snretyshlp  and  Guaranty, 
(section  107),  says:  "In  the  construction  of 
a  contract  at  a  snrety  or  guarantor,  as  well 


as  of  every  other  contract,  the  true  question 
is  what  was  the  intention  of  the  parties  as 
disclosed  by  the  Instrument  read  In  the  light 
of  the  surrounding  circumstances.  The  con- 
tract of  the  surety  or  guarantor  being  Just 
as  legal  as  that  of  their  principal,  there  is 
no  good  reason  for  holding  that  in  arriving 
at  the  intention  of  the  parties  one  set  of 
rules  shall  govern  when  the  principal,  and 
another  when  the  surety  or  guarantor.  Is 
concerned."  Parsons  on  Contracts,  vol.  2, 
i  6,  states  the  rule  thus :  "No  special  words, 
or  form,  are  necessary  to  constitute  a  guar- 
anty. If  the  parties  clearly  manifest  that 
intention,  it  is  sufScient ;  and  if  the  guaranty 
admits  of  more  than  one  interpretation,  and 
the  guarantee  has  acted  to  his  own  detri- 
ment with  the  assent  of  the  other  party,  as 
by  advancing  money,  on  the  faith  of  one 
Interpretation,  that  will  prevail,  although  it 
be  the  one  which  la  most  for  the  interest  of 
the  guarantee." 

Applying  these  principles  to  the  contract 
of  October  8,  1901,  and  giving  to  It  the  prac- 
tical construction  placed  on  It  by  the  parties 
themselves  in  the  writing  signed  by  them  on 
May  9,  1902,  in  which  they  state  tmequivo- 
cally  that  they  signed  the  contract  of  October 
8,  1901,  as  guarantors,  and  promised  and 
guarantied  to  appellant  the  payment  of  the 
money  mentioned  in  said  contract  upon  the 
terms  and  conditions  therein  set  forth,  and 
declared  that  they  had  become  responsible 
to  the  appellant  for  the  fulfillment  of  said 
contract  and  the  payment  of  the  money  there- 
in named,  it  leaves  no  room  for  doubt  that 
the  appellees  were  parties  to  the  first  con- 
tract, and  signed  It  with  the  intention  of 
being  responsible  for  the  performance  of  the 
contract  on  the  part  of  the  company;  and, 
as  such  parties,  they  are  according  to  their 
own  interpretation  of  the  meaning  to  be 
given  to  their  signature  to  It  bound  to  ap- 
pellant for  its  fulfillment.  It  would  be  idle 
to  say  that  appellees  signed  their  names  to 
the  contract  of  October  8,  1901,  without  any 
purpose  or  meaning;  and  It  would  be  manl- 
fesUy  unjust  to  allow  them  to  escape  liability 
on  the  ground  that  their  names  are  not  men- 
tioned in  the  body  of  the  contract  In  sign- 
ing their  names  to  this  contract,  they  de- 
clared their  intention  to  become  parties  to 
It  as  strongly  as  if  they  had  been  named  in 
the  contract  This  view  of  the  case  renders 
it  unnecessary  to  discuss  other  interesting 
questions  raised  by  counsel. 

Appellees  are  liable  to  appellant  for  $1,000, 
with  6  per  cent  Interest  thereon  from  Octo- 
ber 8,  1901,  to  be  credited  by  any  sums  paid 
by  the  company. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  lower  court  sustaining  the  demurrers 
and  dismissing  the  petition  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 
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SBHON.  BLAKB  ft  STBVEKSON  at  aL  ▼. 
WHITT  et  al. 

(Court  of  Appeals  of  Kentucky.    March  14, 
1906.) 

1.  ConsPiBAOT  —  Wrongfui.  Attachment  — 
Joint  DEncNDAKTe. 

An  action  against  Kveral  defendants  for 
conspiring  to  injure  plaintiff's  business  by  ma- 
liciously suing  out  attachments  without  prob- 
able cause  cannot  be  maintained  against  the  de- 
fendants jointly,  where  there  is  no  evidence  of 
conspiracy. 

2.  Appeai.  —  Questions   Rktikwablx— Rais- 
ina  QoESTion  in  Lowbb  Coubt  —  Misjroin- 

DEB   OF   PaBTIES. 

In  an  action  against  several  defendants 
for  conspiring  to  injure  plaintiiTs  business  by 
wrongfully  suing  out  attachments,  defendants 
could  not  on  appeal  take  advantage  of  the  fail- 
ure to  prove  any  conspiracy,  la  the  absence 
of  any  motion  to  require  plaintiffs  to  elect  which 
defendants  they  would  proceed  against. 
8.  Mauoioub  Pboseoution  —  Mauok  —  Bti- 

DENOX. 

In  an  action  for  damages  for  the  malicious 
suing  out  of  attachments,  evidence  that  defend- 
ants, before  procuring  the  attachments,  submit- 
ted all  the  facts  to  reputable  and  competoit 
attorneys,  and  were  advised  that  they  had 
grounds  for  attachment,  was  admissible  to  nega- 
tive malice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Gent  Dig.  Malicious  Prosecution,  SI  6S,  143.] 

4.  TBiAi/—lNSTB'aoTioNS— Outside  Issues. 

Defendants  are  not  entitled  to  an  instruc- 
tion  that  certain   facts  constitute   a  complete 
defense,  when  they  did  not  plead  such  facts  as 
a  defense. 
Q.  Malicious  Pboseoutiow  —  Actions  pob 

DaMAOES— iNSTBUOnONB. 

In  an  action  for  maliciously  suing  out  an 
attachment,  an  instruction  that,  if  defendants 
without  "just  or  legal"  cause  procured  attach- 
menta  to  be  levied  on  plaintitEs  property,  they 
were  liable,  was  erroneous,  as  defendants  were 
only  liable  in  case  they  did  not  have  probable 
cause. 

Appeal  from  Glrcnit  C!ourt,  Johnson  County. 

"Not  to  be  officially  reported." 

Action  by  O.  M.  Whltt  and  another  against 
Setaon,  Blake  ft  Stevenson  and  others.  Jud^r- 
ment  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

P.  K.  Malln  and  Qreene  ft  Van  Winkle,  for 
appellants.    C.  B.  Wheeler,  for  appellees. 

NDNN,  J.  This  action  was  bronght  by 
appellees,  Whltt  &  Huff,  to  recover  damages 
of  the  appellants,  and  charged  that  they  had 
entered  into  a  combination  and  conspiracy 
to  Injnre,  and  had  Injured,  the  appellees' 
business,  by  the  malicious  use  of  Judicial 
process,  without  probable  cause.  Appellees 
alleged  that  appellants,  Sehon,  Blake  ft  SteT- 
enson,  Kitchen,  Whltt  ft  Co.,  and  Newberry 
ft  Crnm  were  creditors  of  appellees,  and  that, 
before  their  respective  debts  became  due, 
tbey  each,  in  pursuance  of  the  conspiracy, 
caused  actions  to  be  institnted,  and  caused 
attachments  to  issue,  and  to  be  levied  upon 
the  sto<Hc  of  groceries  owned  by  appellees; 
that  by  reason  of  the  several  attachments 
the  store  was  closed  for  about  a  week,  their 
credit  and  business  reputation  injured,  and 
tbey  were  damaged  to  the  extent  of  $1,000; 


that  defendant,  A.  O.  Robinson,  vas  agent 
(or  Sehon,  Blake  ft  Stevenson,  and  caused 
the  action  of  his  principal  to  be  brought; 
that  appellant,  T.  C.  Rule,  was  agent  of 
Kitchen,  Whltt  ft  Co.,  and  caused  the  action 
of  his  principal  to  be  instituted. 

The  several  appellants  answered  separately. 
In  each  of  the  answers  the  conspiracy,  and 
all  other  material  facts,  were  denied.  The 
proof  tended  to  show  that  all  of  appellants* 
claims  were  not  due  when  their  actions  were 
brought  and  attachments  issued,  but  that  a 
part  of  each  of  their  claims  were  due.  There 
was  not  any  proof,  showing  a  conspiracy, 
upon  the  part  of  the  appellants ;  it  was  upon 
this  charge  the  appellees,  were  authorized  to 
maintain  the  action  Jointly  against  all  the 
appellants,  and  having  failed  to  prove  this. 
their  right  to  maintain  the  action  against  all 
ceased,  or  failed,  but  the  appellants  are  not 
in  a  position  to  take  advantage  of  this  for  the 
reason  that  they  did  not  move  the  court  to 
make  appellees  elect,  which  of  the  appellants 
they  would  prosecute.  The  appellants  proved 
that  prior  to  the  Institution  of  their  actions, 
and  the  issual  of  the  attachments,  they  sub- 
mitted all  the  facts,  within  their  knowledge, 
bearing  upon  the  question  of  their  right  to 
attachments,  to  reputable  and  competent  at- 
torneys, and  were  advised  by  the  attorneys 
that  they  had  grounds  for  their  attachments. 
This  was  competent  testimony,  which  tended 
to  show  that  they  were  not  actuated  by 
malice,  and  that  tbey  had  probable  cause  for 
the  Issual  of  the  attachments,  but  the  aptiel- 
lees  cannot  complaint  of  the  action  of  the 
court  in  refusing  to  instruct  the  Jury  that  this 
was  a  complete  defense  to  the  action,  for  tbe 
reason  that  tb^  did  not  plead  it  as  a  defense. 
See  Tandy  v.  Riley,  80  S.  W.  776^  26  Ky.  Law 
Rep.  88,  and  Newman  on  Pleading  ft  Practice, 
pp.  521,  641. 

It  appears  that  daring  tbe  trial  the  appel- 
lants dismissed  their  action  as  against  A. 
G.  Robinson,  for  what  cause  it  does  not  ap- 
pear. The  proof  shows  that  T.  C.  Rule  en- 
deavored to  persuade  Robinson  and  others, 
from  instituting  actions  and  obtaining  at- 
tachments against  tbe  property  of  appellees, 
giving  It  as  his  opinion  that  appellees  were 
honest  and  would  pay  all  claims,  if  given  an 
opportunity,  and  he  did  not  cause  an  attacb- 
ment  to  be  issued  for  his  principal  until  tbe 
other  attachments  were  issued,  and  levied, 
he  believing  that  other  creditors  of  appellees 
would  also  attach,  and  any  further  delay  on 
his  part  would  cause  the  loss  of  his  princi- 
pal's claim.  Under  these  facts,  we  are  rui- 
able  to  see  upon  what  ground  it  can  be  said 
that  Rule  and  his  principal  could  be  regard- 
ed as  having  instituted  the  action,  and  cansed 
the  attachment  to  issue  maliciously,  and 
without  probable  cause ;  but  they  did  not  ask 
for  a  peremptory  instruction  In  their  beh-'f. 
The  court  gave  to  the  Jury  two  instructions, 
and  the  appellants  objected  and  excepted  to 
them,  and  in  our  opinion  they  were  errone- 
ous, and  prejudicial  to  the  substantial  rlKlxts 
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•t  the  appetlanta.  Ttt  antborlse  a  penon  to 
recover,  In  an  action  like  this,  he  must  both 
allege  and  prove  that  the  defendant  Instltnted 
and  maintained  an  action  or  proaecntlon 
against  him  with  malice,  and  without  prob- 
able canse.  The  conrt  In  this  caae,  In  In- 
itractlon  No.  1,  used  this  langnage :  "If  the 
Jury  should  believe  from  the  evidence  that 
the  defendanta,  on  the  Bth  day  of  April,  1900, 
conspired  together  to,  and  did,  unlawfully, 
wilfully,  and  maliciously,  Institute  separate 
Bulta  against  the  plalntlflTs  for  debts  not  due, 
and  on  said  day  did  unlawfully  and  mali- 
ciously, and  without  Just  or  legal  cause,  pro- 
cure attachments  to  iasne  against,  and  to  be 
levied  open,  the  plalnttfTs  store" — oondndlng 
by  antborlslng  the  Jury  to  find  for  appellees. 
This  was  error.  The  Jury,  under  this  in- 
struction, could  not  find  for  appellants  un- 
less tbey  believed  from  the  evidence  that  ap- 
pellants bad  Jnst  or  legal  cause  for  Instituting 
the  action,  and  suing  out  the  attachments. 
"Just  cause"  or  "legal  cause"  are  not  synon- 
ymous terms  with  "probable  cause."  Ap- 
pellants may  have  had  probable  cause,  and 
yet  not  have  bad  just  or  legal  canse  for  the 
issnal  of  their  attachments.  The  question 
to  be  tried  in  this  action  is  not  whether  the 
appellants  had  actual  legal  grounds  for  their 
attachment,  but  whether  they  had  probable 
cause  for  the  Issoal  thereof.  If  they  had 
such  canse  there  can  be  no  recovery  in  this 
action,  against  them,  no  matter  how  clearly 
tbe  evidence  may  now  show  that  there  was 
no  l^al  grounds  for  their  issual.  See  the 
cases  of  Anderson  v.  Columbia  Finance  and 
Trust  Company,  50  8.  W.  40,  20  Ky.  Law  Rep. 
17S0,  and  Metropolitan  Life  Insurance  Ck>m- 
pany  v.  Miller,  71  8.  W.  921,  24  Ky.  Law 
Rep.  Ifiei,  and  other  cases  cited  therein. 

For  this  reason,  the  Judgment  of  the  lower 
court  is  revorsed,  and  tbe  cause  remanded 
tor  further  proceedings  consistent  herewith. 


80UTHBBN  BY.  CO.  v.  CASSELL. 

(Omat  of   Appeals  of   Kentucky.    March   14, 
1906.) 

1  CAsams— TicKKTB— GoNDrnons  — Iderti- 
riCAnoM  OF  Passsnoeb. 

A  railway  ticket,  signed  by  the  purchaser, 
and  reading :  "I  agree  to  Identify  myself  aa  the 
original  purchaser  of  thia  ticket,  by  signature 
or  otherwise,  to  the  satisfaction  of  the  con- 
dnetora,  agents,  or  representatives  of  the  railway 
cooipanles  over  whose  lines  this  ticket  reads 
whatever  called  upon  to  do  so" — does  not  re- 
quire the  passenger  to  satisfy  the  conductor  of 
his  identity  as  the  original  purchaser,  but  only 
icqnires  identification  by  such  proof  as  would 
Mnsfy  tbe  mind  of  a  reasonable,  coDscientioua^ 
ud  pmdent  man  selected  by  the  parties  to  pass 
og  tne  question. 
1  Same  —  Bbbach  of  Oontbact  —  Actions  — 

VZKCM. 

(Sv.  Code  Prae.  (  7S,  localizing  certain  ac- 
tions and  pertaining  to  common  carriera  ezdu- 
riTdy,  one  part  relating  to  actions  on  contract 
to  carry  property,  the  other  to  actions  for  torts, 
Aher  injury  to  tbe  person  of  a  passenger,  or 
lor  injury  to  tbe  person  or  property  of  another. 


does  not  Include  actions  on  contracts  to  carry 

paaaengers. 

S.  Same. 

Under  Civ.  Code  Prac.  I  72,  localizing  cer- 
tain actions,  applicable  to  all  corporations,  ex- 
cept as  expressly  excluded  by  other  sections, 
and  providing  that  actiona  against  corporations 
on  contract  may  be  brought  in  the  county  in 
which  the  contract  was  made,  where  a  contract 
for  carriage  of  a  passenger  over  connecting  lines 
of  railroad  was  made  by  the  Initial  carrier  in 
a  certain  county  on  behalf  of  the  connecting 
carrier,  and  thereafter  ratified  by  tbe  latter, 
which  undertook  to  carry  It  out,  tbe  circuit 
court  of  the  county  bad  Jurisdiction  of  the  con- 
necting road,  in  an  action  against  both  roads 
for  breach  of  the  contract. 
4.  Same  —  EjEoniio  Passkhosb— Bxoessivb 

Damages— EviDERCB. 
Where  plaintiff  was  wron^nlly  ejected  from 
defendant's  train  about  midnight,  at  a  strange 
town,  for  failure  to  satisfy  the  railroad  con- 
ductor of  his  Identity  as  original  purchaser  of 
a  ticket  presented  by  him,  the  evidence  showing 
that  the  conductor's  manner  was  Insolent,  high- 
handed, and  unnecessarily  humiliating,  that  he 
acted  hastily  and  without  proper  consideration 
or  prudence,  and  that  he  cursed  plaintiff  and 
Otherwise  treated  him  harshly  in  the  presence 
of  the  passengers  on  the  car,  a  verdict  for  $1,000 
tor  plaintiff  was  not  so  excessive  as  to  Indicate 
passion  or  prejudice  on  the  part  of  the  jjiry. 

[EM.  Note. — For  cases  in  point,  aee  vol.  9, 
CksDt.  Dig.  Carriers,  i  1400.] 

Appeal  from  Circuit  Court,  Anderson 
County. 

"To  be  officially  reported." 

Action  by  H.  B.  Cassell  against  tbe  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AflSrmed. 

Willis  &  Todd, 'for  appellant  Charles  Car- 
roll and  W.  H.  Morgan,  for  appellee. 


O'RBAR,  J.  Appellee  bought  a  round-trip 
ticket  at  Lawrenceburg,  Ky.,  from  an  agent 
of  the  Southern  Railway  Company  in  Ken- 
tacky,  for  a  continuous  passage  each  way 
between  Lawrenceburg  and  St  Louis,  travel- 
ing from  Lawrenceburg  to  Louisville  over 
the  Southern  Railway  In  Kentucky,  and  be- 
tween Louisville  and  St.  Louis  over  tbe 
Southern  Railway.  The  two  companies  are 
represented  to  be  distinct  corporations.  By 
reason  of  a  mistake  of  the  conductor  on  the 
passenger  train  of  the  Southern  Railway  Com- 
pany, appellee's  Identification  as  the  original 
purchaser  of  tbe  ticket  was  rejected,  and,  as 
he  did  not  have  the  means  of  paying  bis 
fare,  he  was  put  oflT  the  train  about  midnight 
at  a  strange  town  in  Illinois.  There  was  evi- 
dence that  tbe  conductor's  manner  was  In- 
solent highhanded,  and  unnecessarily  humili- 
ating. Appellee  sued  both  companies  to  re- 
cover damages  for  his  wrongful  ejection 
from  the  train. 

One  of  tbe  conditions  of  tbe  ticket  which 
was  signed  by  tbe  purchaser  was  this  agree- 
ment: "I  agree  to  Identify  myself  as  the 
original  purchaser  of  this  ticket  by  signa- 
ture or  otherwise,  to  the  satisfaction  of  the 
conductors,  agents,  or  representatives  of  the 
railway  companies  over  whose  lines  this  ticket 
reads  whenever  called  upon  to  do  so."    The 
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condnctor,  when  taking  up  the  ticket  on  the 
retnrn  trip  from  St  Louts,  asked  appellee 
to  sign  bla  name  on  the  back  of  the  ticket, 
which  he  did  In  the  conductor's  presence.  He 
was  required  to  again  sign  his  name,  but  on 
a  separate  piece  of  paper,  which  he  did.  He 
was  Inquired  of  as  to  bis  name,  place  of 
residence,  and  the  sum  he  paid  for  the  ticket, 
all  of  which  he  answered  truthfully.  The 
conductor  was  of  opinion  that  appellee  was 
mistaken  as  to  the  amount  paid  for  the 
tl<ftet,  saying  it  was  too  much,  which  seemed 
to  confirm  his  suspicion  aroused  by  what  he 
deemed  a  dissimilarity  in  the  handwriting  in 
which  the  original  signature  and  the  ones 
made  In  his  presence  had  been  executed. 
That  he  was  not  satisfied  the  one  way  or  the 
other  from  the  handwriting  alone  is  shown  by 
his  asking  the  other  questions.  That  bis 
doubts  were  resolved  against  appellee  on 
hearing  his  answer  as  to  what  he  paid  for 
the  ticket  Is  evidenced  by  the  response  be 
made,  which  was  the  only  fact  detailed  to 
him  that  he  evinced  a  knowledge  of  himself 
npon  which  he  convicted  appellee  of  false- 
hood, and  as  being  an  impostor.  We  have 
seen  that  be  was  mistaken.  He  evidently 
did  not  know  the  correct  rate  between  Law- 
renceburg  and  St  Lonis.  Assuming  to  act 
upon  insuflJcient  knowledge  on  the  point  was 
to  resolve  a  statement  of  appellee,  which  the 
conductor  did  not  know  to  be  untrue,  into 
a  doubt,  and  then  to  resolve  the  doubt  against 
the  passenger.  Appellee  was  unable  to  pro- 
duce any  other  evidence  of  his  identity  except 
an  unused  ticket  which  he  had  bought  In 
Texas  on  the  trip,  and  which  he  had  signed 
when  he  bought  It  He  also  bad  a  valise  with 
a  tag  on  It  on  which  his  name  was  written, 
and  which  the  conductor  saw,  according  to 
appellee's  evidence.  In  addition,  appellee  tes- 
tified that  he  told  the  conductor  that  he  had 
6S  cents,  which  he  offered  him  to  pay  for  a 
telegram  to  the  station  agent  at  Lawrence- 
burg,  Ky.,  to  Inquire  whether  appellee  did 
not  buy  a  ticket  corresponding  with  the  one 
offered  on  the  date  it  bore ;  but  the  conductor 
refused  to  send  the  telegram.  There  was 
some  evidence  tending  to  show  that  the  con- 
ductor's action  was  not  unreasonable  or  op- 
pressive. Under  these  facts  the  court  in- 
structed the  jury  that  it  was  the  duty  of  the 
plaintiff  to  Identify  himself  as  the  original 
purchaser  of  the  ticket  presented  by  him  by 
auch  proof  as  would  have  satisfied  the  mind 
«f  a  reasonable,  conscientious,  and  prudent 
man  selected  by  the  parties  to  pass  upon  the 
question.  This  instruction  was  based  upon 
B.  &  O.  S.  W.  R.  Co.  V.  Hudson,  80  S.  W.  454, 
25  Ky.  Law  Rep.  2164.  The  contract  In  that 
«aBe  was  substantially  the  same  as  the  one 
in  the  case  at  bar.  The  contract  properly 
construed,  is  not  that  the  purchaser  will  satis- 
fy the  conductor  of  his  Identity  as  original 
purchaser.  No  quantity  of  evidence  might 
have  done  that  For  after  all  had  been  done 
that  conld  have  been,  and  all  that  any  rea- 
aonable  person  would  have  required,  still  the 


conductor  in  this  instance  might  not  have 
been  satisfied,  and  would  have  had  the  right 
under  appellant's  view  of  the  law  to  have 
refused  the  ticket  and  ejected  the  passenger 
under  circumstances  most  unreasonable  and 
unwarranted.  Such  could  not  have  been  the 
intention  of  both  parties  in  entering  Into 
the  contract  of  carriage.  We  adhere  to  the 
rule  adopted  in  Hudson's  Case,  supra. 

At  the  conclusion  of  the  evidence  the  trial 
court  gave  a  peremptory  instruction  to  the 
Jury  to  find  for  the  defendant  the  Southern 
Railway  Company  In  Kentucky.  Thereupon 
appellant  Southern  Railway  Company  entered 
its  motion  for  a  nonsuit  upon  the  ground  that 
the  Anderson  circuit  court  had  not  Jurisdic- 
tion of  it  in  this  action.  The  two  companies 
Joined  aa  defendants.  Only  one  of  them,  the 
Southern  Railway  Company  In  Kentucky, 
operated  a  railroad  in  Anderson  county;  it 
being  alleged,  and  not  controverted,  that  ap- 
pellant did  not  own  or  operate  any  railroad 
in  Anderson  county.  The  question  of  Juris- 
diction was  preserved  by  appellant  by  unob- 
jectionable practice,  and  the  question  la  prop- 
erly pnaented  whether  the  Anderson  circuit 
court  had  Jurisdiction  of  appellant  without 
Its  codefendant  behig  Joined  in  the  action. 

Sections  72  and  78,  Civil  Code  of  PracUce, 
localize  certain  actions.  The  latter  pertains 
to  common  carriers  exclusively.  It  Is  divis- 
ible into  two  parts — one  relating  to  actions 
upon  contracts  to  carry  property;  the  other, 
to  actions  for  torts,  either  injury  to  the  per- 
son of  a  passenger,  or  for  injury  to  the  per- 
son at  property  of  another.  The  section  does 
not  include  actions  upon  contracts  to  carry 
passengers ;  nor  does  any  other  section  of  the 
Code  expressly  embrace  such  action.  But 
section  72,  Civil  Code  of  Practice,  which  ap- 
plies to  all  corporations,  except  as  expressly 
excluded  by  other  sections  of  the  Code,  pro- 
vides that  actions  against  corporations  upon 
contract  may  be  brought  In  the  county  in 
which  the  contract  was  made.  This  is  an  ac- 
tion upon  a  contract,  for  a  breach  of  the  con- 
tract to  carry  the  plaintiff  as  stipulated  in 
the  signed  agreement  and  as  it  was  made 
In  Anderson  county  the  vorae  of  the  action 
was  properly  laid  in  that  county.  Appellant 
was  one  of  the  parties  to  the  contract  It 
was  made  on  its  behalf  by  the  Southwn  Rail- 
way Company  in  Kentucky,  and  whm  ratified 
by  it  and  it  underto<riE  to  carry  it  out  It  was 
executing  the  Identical  contract  sued  upon  In 
this  case.  Therefore  the  Anderson  circuit 
court  had  Jurisdiction  of  the  person  of  ap- 
pellant by  service  of  process. 

Complaint  is  made  that  the  verdict  is  ex- 
cessive. The  Jury  awarded  appellee  $1,000. 
Under  the  facts  shown  we  do  not  think  it  was 
so  excessive  as  to  Indicate  passion  or  prejudice 
on  the  part  of  the  Jury.  We  believe  the  evi- 
dence shows  the  condnctor  was  mad,  having 
Just  had  some  difficulty  with  other  passengers 
on  the  same  subject  and  acted  hastily,  and 
without  proper  consideration  or  prudence. 
His  conduct  was  unreasonable,  overbearing. 
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and  despotla  He  must  bare  known  tbat  to 
pnt  the  passenger  off  the  train  at  tbat  time 
and  under  tliose  circumstancea  was  a  serious 
matter,  to  him  at  least  He  should  have  been 
sore  of  his  case  before  acting  so,  and.  In  any 
event,  be  bad  no  right  to  curse  appellee,  and 
otherwise  treat  blm  harshly  in  the  presence 
of  the  passengers  on  the  car. 

On  the  whole  case,  we  think  the  Judgment 
should  be  affirmed. 


BRAMBIiETT   et   aL    v.    DEPOSIT    BANK 
OF  CARLISLE. 

(Court  of  Appeals  of  Kentucky.    March  14, 
1906.) 

1.  Iktesest  —  Pabtiai.    PAYUKNTS— RENEWAIi 
MoiTS — Applicatiow  of  Patments. 

Where  partial  payments  are  made  on  in- 
terest-bearing notes,  and  the  principal  and  un- 
paid porticms  of  the  interest  are  thereafter  in- 
coiporated  into  renewal  notes,  the  proper  meth- 
od of  applying  the  payments  is  to  calculate  in- 
terest upon  the  original  notes  until  the  first 
renewal  or  the  first  payment,  and  then  apply 
the  payment  to  the  discharge  of  the  interest 
firat  and  then  on  the  principal,  and  to  add  un- 
paid interest  to  the  amount  of  the  renewal 
notes,  allowing  interest  upon  the  whole  amount 
of  such  renewal  notes. 

lEd.  Note. — For  cases  In  point,  see  vol.  29, 
Cent  IMg.  Interest,  J,  132;  vol.  89,  Gent  Dig. 
Payment,  S  121.] 

2.  Saxx  —  TJsTTBious  Intkbest  —  Patiockt  in 
Adt AMOK— Method  of  Cojcpotation. 

In  calculating  interest  upon  notes  on  which 
usurious  interest  was  paid  in  advance,  the 
crediting  of  the  face  of  the  notes  with  the 
amount  of  usury  and  legal  interent  thereon, 
and  calculation  of  interest  upon  the  amount 
■o  reduced  at  the  I^al  rate,  did  not  result  in 
requiring  the  payment  of  interest  twice,  but 
was  a  prox>er  method  of  computation. 

3.  APPEAI/— HAMCLESa  ESROB  —  PI.EADIRO  — 
AlfKHDKENT. 

Where,  in  an  action  on  notes,  the  court  of 
its  own  motion  required  plaintiff  to  amend  in 
vacation,  so  as  to  give  a  chronological  history 
of  all  the  transactions,  the  filing  of  the  amend- 
ment after  the  time  limited  by  tbe  court  but 
during  the  vacation,  did  not  harm  defendant 

Appeal  from  Circuit  Court,  Nicholas 
County. 

"To  be  officially  reported." 

Action  by  tbe  Deposit  Bank  of  Carlisle 
•gainst  O.  W.  Bramblett  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Lewis  Apperson  and  Kennedy  &  Dickson, 
for  appellants.  John  I.  Williams,  I.  B.  Ross, 
and  Holmes  &  Ross,  for  appellee. 

O'REAB,  J.  Appellee  instituted  tbls  suit 
against  appellant,  Geo.  W.  Bramblett,  -upon 
two  promissory  notes  of  $14,959.90  each,  sub- 
ject to  certain  credits,  and  to  enforce  a  mort- 
gage Hen  created  to  secure  them.  The  only 
defense  was  that  of  usury.  It  Is  claimed, 
and  Is  a  fact,  that  tbe  notes  sued  upon  rep- 
resented a  series  of  debts  created  some  years 
prior,  which  bad  been  renewed  from  time  to 
time  nntll  they  were  finally  consolidated  In 
tbe  notes  sued  upon.    It  was  charged,  and 


was  also  trae,  that  tbe  bank  had  exacted  8 
per  cent  per  annum  interest  for  the  loan  and 
forbearance  of  this  money,  whereas  only  6 
per  cent  Is  tbe  legal  rate.  Appellant  claimed 
tbat  tbe  whole  of  the  notes  sued  upon  repre- 
sented tbe  usury  so  exacted  and  taken.  In 
its  reply  to  this  answer  tbe  bank  denied  that 
the  notes  contained  any  usury  further  than 
$1,501.05.  Upon  this  issue  a  reference  to  the 
commissioner  was  bad,  to  bear  proof  and  to 
report  the  true  amount  of  usury  contained  In 
tbe  notes.  Tbe  bank  was  required  to  pro- 
duce all  of  Its  books  and  papers  bearing  on 
the  transactions  out  of  which  the  notes  sued 
upon  arose,  so  that  the  commissioner  and  the 
parties  could  get  at  all  the  facts  In  the  mat- 
ter. Tbe  only  witness  who  testified  in  the 
case  was  the  cashier  of  the  bank.  He  gave  a 
succinct  account  of  tbe  origin  and  course  of 
each  of  the  constituent  debts,  entering  Into 
the  notes  In  suit,  together  with  a  statement 
of  all  sums  paid,  thereon,  whether-  as  interest, 
or  otherwise.  It  Is  not  contended  by  appel- 
lant tbat  his  statements  were  not  full  and 
true. 

The  point  In  dispute  Is  as  to  the  correct 
method  of  calculating  tbe  Interest  and  apply- 
ing tbe  credits.  Appellant's  contention  is 
tbat  tbe  debts  should  be  taken  at  the  date  of 
their  origin  as  of  the  amounts  actually  re- 
ceived then  by  appellant,  and  that  Interest 
should  be  counted  upon  them  from  that  time 
at  the  rate  of  6  per  cent  per  annum  until 
the  entering  of  the  Judgment;  tliat  partial 
poyments  should  be  applied,  whenever  made, 
first,  to  tbe  discharge  of  Interest  then  accrued 
when  there  should  be  enough  to  discharge 
it,  and,  when  more  than  enough  to  pay  the 
Interest  then  accrued,  tbat  tbe  surplus  of 
such  payments  should  then  be  applied  to  tbe 
principal ;  that  the  remainder  should  be  taken 
as  the  new  principal,  and  Interest  calculated 
and  payments  applied  In  this  manner  without 
regard  to  renewals.  It  Is  Insisted  by  ap- 
pellant that  tbe  practice  of  renewals,  by 
which  tbe  accumulated  interest  was  carried 
Into  a  new  note  and  made  part  of  the  prin- 
cipal, and  then  Interest  calculated  upon  such 
principal,  was  a  compounding  of  Interest,  and 
was  a  taking  and  exacting  of  more  than  6 
per  cent  per  annum  for  the  loan  or  forbear- 
ance of  money;  It  being  contended  tbat  tbe 
same  original  loan  must  always  be  consid- 
ered as  the  principal  for  the  purposes  of  such 
calculation.  The  circuit  court  rejected  this 
plan,  and  Instead  directed  the  calculation  on 
this  basis:  That  the  sum  originally  toaned 
should  be  taken  as  the  original  principal,  and 
Interest  should  be  calculated  upon  that  sum 
at  the  rate  of  6  per  cent  per  annum  until  tbe 
first  renewal  or  payment  That  such  pay- 
ment should  be  applied  first  to  the  discharge 
of  interest  accrued,  and  any  excess  should 
be  applied  on  the  principal.  That  when  the 
note  was  renewed  accumulated  Interest, 
which  had  not  been  paid,  was  then  to  be 
added  to  the  remaining  principal,  which  sum 
was   to   constitute   a   new   principal,    upon 


Digitized  by  VjOOQIC 


284 


02  80UTHWBSTBBN  REPOBTBB. 


CKy. 


which  Interest  was  to  be  calculated  and  pay- 
ments applied  as  above  indicated.  This  rule 
applied  to  all  the  debts. 

We  are  of  opinion,  tbe  method  adopted  by 
the  conrt  is  tbe  correct  one.  It  was  so  held 
In  Farmers'  Bank  of  Kentucky  y.  Calk,  4 
Ky.  Law  Rep.  617 ;  Rodes  v.  Blythe,  2  B.  Mon. 
885;  Castleman  v.  Holmes,  4  J.  J.  Marsh.  1. 
In  the  last-styled  case  it  was  said:  "When  a 
debt  Is  continued  by  renewing  notes,  eaph 
renewal  is  to  be  regarded  as  a  new  contract 
Tbe  old  contract  Is  then  settled,  and  the  old 
note  is  then  generally  canceled,  and  thus 
there  Is  no  other  contract  In  existence  but 
the  new  one.  •  *  •  These  transactions  of 
renewing  debts  by  new  notes  are  equivalent 
to  paying  the  existing  debt  and  again  bor- 
rowing the  money.  The  old  debt  is  paid  off 
by  the  new.  The  Interest  accrued  may  be  In- 
serted In  the  new  note,  and  thus  tbe  consider- 
ation and  the  amount  of  the  debt  are  both 
different  to  what  they  were  originally."  In 
Talllnferro's  Ex'rs  t.  King's  Adm'r,  9  Dana, 
881,  35  Am.  Dec  140,  the  same  doctrine  is 
recognized,  as  well  as  that  it  is  competent 
(or  the  parties  to  agree  that  Interest  payable 
at  the  end  of  a  term  may  also  bear  Interest. 
When  the  notes  matured,  not  only  the  prin- 
cipal, but  the  accrued  interest,  were  demand- 
able  by  the  bank.  When  the  parties  agreed 
that.  Instead  of  paying  either  the  Interest  or 
the  principal,  both  should  be  incorporated  In 
the  new  note,  It  was  equivalent  in  every  prac- 
tical sense  to  a  new  loan,  then  made,  of  that 
much  money  by  the  bank  to  its  debtor. 
Clearly,  If  appellant  had  been  required  to 
comply  with  his  obligation,  and  to  pay  the  in- 
terest when  it  was  due,  the  bank  might  have 
loaned  that  interest  to  any  one  else,  and,  of 
course,  to  appellant,  at  the  legal  rate  of  in- 
terest That  the  bank.  Instead  of  requiring 
Interest  to  be  paid,  as  it  had  the  right  to  do, 
treated  it  as  paid  and  then  reloaned  it  to 
the  party  owning  it  changes  neither  the 
legal  rights  of  the  parties  nor  the  legal  effect 
of  the  transaction,  although  in  the  absence  of 
such  agreement  such  Interest  would  not  have 
borne  Interest  as  a  matter  of  law. 

It  is  insisted  for  api)ellant  that  the  commis- 
sioner and  the  court  n'red  In  the  matter  of 
calculating  the  Interest  in  this  further  par- 
ticular: That  whereas,  even  under  the  rule 
announced  by  the  coniit,  the  amount  origin- 
ally loaned  as  of  the  time  of  the  original  loan, 
was  token  as  the  basis  of  tbe  calculation,  yet 
in  certain  enumerated  instances  appellant 
had  paid  interest  In  advance  at  8  per  cent  for 
a  definite  term;  that  therefore  the  adoption 
of  tbe  plan  indicated  lii^nored  that  fact  and 
required  the  payment  of  the  interest  twice, 
While  the  plan  suggested  was  the  one  direct- 
ed by  the  court  in  actually  applying  It  It 
appears  that  In  the  Instances  where  the  In- 
terest was  paid  in  advance,  or,  which  is  the 
same  thing,  where  tbe  discount  was  reserved 
by  the  bank,  and  only  tbe  net  proceeds  of 
the  note  were  paid  over  to  the  borrower,  the 
commissioner  credited  the  face  of  the  note 


with  the  amount  of  osury  embraced  In  It; 
together  with  interest  at  6  per  cent  per 
annum  upon  such  usury,  and  then  took  tbe 
remainder  as  the  true  principal,  upon  which 
Interest  was  thereafter  calculated  at  6  p^ 
cent  per  annum  from  the  maturity,  instead 
of  the  date,  of  the  note.  The  effect  of  this 
was  in  no  sense  different  from  the  role  an- 
nounced by  the  court  Interest  was  not 
twice  calculated  for  the  same  period.  It 
resulted  in  interest  being  calculated  once 
only,  but  allowed  It  to  be  paid  In  advance,  as 
the  parties  had  agreed  by  their  contract  It 
sbould  be.  This  was  held  In  Warroi  Deposit 
Bank  V.  Robinson's  Adm'rs,  85  S.  W.  275, 
18  Ky.  Law  Rep.  78,  to  be  legal,  and  not  an 
infraction  of  the  usury  laws  of  the  state; 
for  it  is  competent  for  parties  to  agree  to 
pay  a  legal  rate  of  interest  in  advance,  and 
such  payment  Is  not  regarded  as  usurious. 
It  was  proper,  then,  for  the  court  to  have 
respected  tbe  executed  agreement  of  the  par- 
ties In  this  cases  and  to  have  treated  the 
payment  of  interest  In  advance,  as  the  parties 
did  at  the  time. 

A  question  of  practice  Is  presented  which, 
in  our  opinion,  does  not  affect  at  all  the  sab- 
stantlal  rights  of  appellant  It  is  that  after 
the  issue  above  indicated  was  formed  th« 
court  of*  its  own  motion  required  appellee 
bank  to  further  amend  Ite  petition  by  settins 
out  In  detell  and  chronologically  the  original 
and  renewal  of  each  of  the  constltuoit  debts 
of  the  notes  sued  npon,  with  all  payments 
made  thereon,  whether  of  interest  or  other> 
wise.  The  order  of  the  court  required  this 
amendment  to  be  filed  within  a  given  time, 
which  extended  beyond  the  term  of  the  court 
As  a  matter  of  fact  It  was  filed  within  the 
time,  but  during  the  vacation.  Appellant  con- 
tends that  there  is  no  authority  under  the 
Code  to  file  an  amended  petition  during  va- 
cation. Bven  if  this  should  be  conceded,  ws 
are  of  opinion  that  this  proceeding  was  not 
hurtful  to  appellant  As  a  matter  of  fact  It 
was  not  necessary,  as  the  issue  was  already 
completed  and  the  proof  had  already  been 
token. 

Perceiving  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellant  the  judgment  Is 
affirmed. 


RICHARDSON  ▼.  PEOPLE'S  LIFE  *  A.C- 

OIDBNT  INS.  CO. 
(Court  of  Appeals  of  Kentucky.    March.  1906.) 

1.  ACTTON  —  Statdtokt  REMmJiBS— Bxci-u- 
8IVENES8. 

Where  a  statute  gives  a  new  right  and  pre- 
scribes an  adequate  remedy  for  its  enforcement, 
the  prescribed  remedy  is  exclusive. 

[Ed.   Note. — For  cases  in  pohit  sss  voL   1, 
Cent  Dig.  Action,  |  275.] 

2.  SAMIfr— CCMUXATIVB  RsinDT. 

Where  a  right  exists  at  law  or  In  equity, 
a  statute  giving  a  new  remedy  ^ves  a  cumu- 
lative remedy  merely. 

[Ed.   Note. — For  cases  in  point,  see  vol.   1« 
Cent  Dig.  AcUon.  t  275.] 
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t.  iBsinuiiflB  —  AMBMiatifT  OoHPAirr— In- 
■oi.vKifoT— RKonvns. 

Ky.  SL  1903,  {  677,  authorizing  the  At- 
torney Goieral  to  apply  for  the  appointment 
of  a  receiver  of  an  inaolvent  assessment  Insur- 
ance oonntany,  on  the  insarance  conunlnioner 
reporting  that  the  company  is  InsolTent,  does 
not  talce  away  the  right  of  the  creditors  of  aa 
inaolvent  company  to  apply  for  the  appointment 
of  a  receiver :  the  remeoy  givoi  by  the  statute 
being  cumulative. 

"Not  to  be  ofBclally  reported." 

Action  by  H.  W.  RichardBoo  agalnBt  the 
People's  Life  &  Accident  Insurance  Com- 
pany for  the  appointment  of  receivers.  The 
court  apirainted  receivers  and  Issued  an  in- 
junction restraining  the  receiver  appointed  on 
the  petition  of  the  Attorney  General  from 
interfering  with  the  receivers.  On  motion 
to  dissolve  the  injnnction.    Denied. 

Thum  A  Clark,  for  plaintiff.  Hazelrigg, 
Chenault  &  Uazelrlgg  and  Caruth,  Ghaterson 
k  Blits,  for  defendant 

HOBSON,  O.  J.  H.  W.  Richardson,  a 
policy  bolder  in  the  People's  Life  &  Accident 
Insurance  Company,  filed  his  petition,  char- 
ging that  the  company  was  insolvent;  that 
it  bad  on  hand  only  ^87;  tliat  It  was 
absolutely  unable  to  go  on  with  the  business; 
that  it  bad  nt  present  liabilities  amounting  to 
$7,000;  that  an  attachment  had  been  levied 
upon  the  farniture  of  the  company;  that 
there  was  a  death  loss  unpaid;  that  it  had 
ceased  to  do  business,  and  was  in  a  condi- 
tion In  which  it  would  be  unlawful  for  it 
to  attempt  to  assess  policy  holders.  He 
prayed  the  appointment  of  receivers  to  take 
charge  of  the  assets  and  property  of  the 
company  to  realize  the  assets  and  make 
distribution.  The  petition  was  filed  on  De- 
cember 9th.  The  court  made  an  order  ap- 
pointing receivers;  other  policy  holders  hav- 
ing come  In  and  Joined  in  the  action.  After 
the  petition  was  filed  in  the  Jefferson  circuit 
court,  the  Attorney  General  filed  suit  In  the 
Franklin  circuit  court,  under  section  677,  Ky. 
St  1903,  and  obtained  the  appointment  of  a 
.'«ceiver  in  tliat  court  Thereafter  the  Jef- 
ferson circuit  court  enjoined  the  receiver  ap- 
pointed by  the  Franklin  circuit  court  from 
interfering  with  Ills  receivers  in  the  posses- 
sion of  the  property,  and  a  motion  has  been 
made  before  me  to  dissolve  the  injunction;' 
Jndge  Paynter  and  Judge  Nunn  sitting  with 
me  on  the  argument  of  the  case,  and  Judge 
Barker  being  present  at  the  consultation, 
but  not  at  the  argument 

We  ail  conclude  that  the  injunction  should 
not  be  distuitted.  The  rule  is  that  If  a 
statute  gives  a  new  right  and  also  prescribes 
an  adequate  remedy  for  its  enforcouent  the 
statntory  remedy  is  exclusive  and  must  be 
follovred.  Johnston  v.  Ijoulsvllle,  11  Bush, 
fi27.  The  rule  is  also  that  If  the  matter  Is 
actionable  at  law  or  in  equity  before  the 
statute,  the  statute  giving  a  new  remedy 
wlU  be  construed  as  not  taking  away  the 
common-law  remedy,  but  as  merely  cumula- 


tlTO.  90  Bncy.  of  PL  ft  Pr.  608.  Inde- 
pendently of  the  statute,  the  oeditors  of  a 
corporation  may  in  equity,  upon  a  proper 
showing,  have  a  receiver  appointed  to  ad- 
minister the  assets  of  an  insolvent  corp<»a- 
tion  and  protect  their  rights.  Section  677, 
Ky.  St  1903,  mer^y  provides  an  additional 
nmeOj.  There  is  noOilng  in  the  statute  in- 
dicating that  the  L^lslature  had  in  mind 
taking  away  from  the  creditors  of  this  class 
of  corporations  the  right  to  protect  them- 
selvee  by  an  action  in  equity.  It  is  important 
that  an  insurance  company  shall  not  go  on 
issuing  insurance  policies  after  it  is  Insolvent 
and  In  some  cases  the  creditors  might  not 
take  steps  to  have  a  receiver  appointed.  To 
prevent  other  persons  from  losing,  the  stat- 
ute, by  section  677,  has  created  a  summary 
remedy  to  be  exercised  by  the  insurance 
commissioner  and  the  Attorney  General;  but 
the  creditors  are  not  required  to  wait  tor 
these  officials  to  act 

The  motion  to  dissolve  the  injunction  is 
therefore  overruled. 


WHITB  V.  OOMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    March  20, 
1906.) 

1.  MuNioiPAi.  OoRPOBATioiis— Police  Powbb 
— SiTPPBBssioN  or  Gamiro. 

Ky.  St  1903,  I  3490,  subsec.  1,  expressly 
authorizes  the  council  of  fourth-class  cfdes  to 
pass  ordinances  not  in  conflict  with  the  Consti- 
tution or  laws  of  the  state  or  the  United  States. 
By  subsection  24  it  is  authorized  to  fix  by  ordi- 
nance the  penalty  for  the  violation  of  the  pro- 
visions of  the  charter  or  any  municipal  ordi- 
nance or  by-law  not  in  conflict  with  law.  Sub- 
section 83  provides  that  the  city  council  shall 
have  legislative  powers  to  make  by-laws  and 
ordinances  for  the  carrying  into  effect  of  all 
the  powers  herein  granted  for  the  government 
of  the  city  and  to  do  all  things  properly  belong- 
ing to  the  police  of  incorporated  cities.  Sec- 
tion 3513  provides  that  the  police  judge  of 
fourth-class  cities  shall  have  jurisdiction  of  cer- 
tain offenses  named,  and  adds  "or  immoral  be- 
havior or  conduct  calculated  to  disturb  the 
peace  and  dignity  of  the  town  *  *  *  all  of 
which  are  declared  to  be  misdemeanors  for 
which  fines  or  imprisonment  or  both  may  be 
prescribed  by  ordinance."  Beld,  that  such 
cities  have  power  to  pass  ordinances  providing 
for  the  punishment  of  persons  who  engage  in 
gaming. 

2.  Cbiminal  I^w— Forjdsb  Jeopardy— Con- 
viction IN  POIilCB  COOBT. 

Under  Const  I  168.  providing  that  no 
municipal  ordinance  shall  fix  a  penalty  at  less 
than  that  imposed  by  statute  for  the  same  of- 
fense, alid  a  conviction  or  acquittal  under  either 
shall  constitute  a  bar  to  another  prosecution 
for  the  same  offense,  there  can  he  no  prosecu- 
tion in  the  circuit  court  for  gaming  after  de- 
fendant has  been  convicted,  in  the  police  court 
of  a  city  of  the  fourth  class,  of  the  same  offense. 
[Hd.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  404.] 

Appeal  from  Circuit  Court  Madison  County. 
"To  be  officially  reported." 
John  D.  White  was  convicted  of  the  offense 
of  gaming,  and  appeals.    Reversed. 

Jackson  &  Roberts  and  H.  O.  Rice,  tor 
appellant 
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NDNN,  J.  The  appeUant,  White,  was  ln> 
dieted  at  the  Octobo:  term,  1904,  of  the 
Madison  drcolt  court  (or  the  offense  of  gam- 
ing, denounced  by  section  1977,  Ky.  St  1903. 
A  plea  of  former  trial  and  conviction  was 
entered  In  bar  of  the  prosecution  under  the 
Indictment 

There  appears  to  be  no  controversy  as  to 
the  facts  with  reference  to  the  former  prose- 
cution and  conviction.  It  was  agreed  that 
prior  to  the  finding  of  this  lndlctm«it  the 
appellant  was  arrested,  put  under  bond  for 
his  appearance,  tried  and  convicted  In  the 
police  court  of  Richmond,  Ey.  (a  city  of  the 
fourth  class),  on  the  18th  day  of  April,  1904, 
for  engaging  in  a  game  of  chance,  and  the 
game  for  which  be  was  indicted  is  the  game 
for  participation  In  which  he  was  fined  in 
the  police  court  as  stated,  notwithstanding 
his  plea,  and  these  agreed  facts,  the  court 
found  him  guilty,  and  adjudged  that  he 
should  pay  a  fine  of  $60,  and  cost  of  the 
prosecution. 

Tbore  Is  not  anything  In  the  record  show- 
ing for  what  reason  the  court  adjudged  the 
appellant's  plea  in  bar  Insufficient  and  we 
are  at  a  loss  to  understand  why  the  court 
refused  to  sustain  the  plea,  unless  it  was 
because  the  court  was  of  the  opinion,  under 
the  authority  of  the  case  of  the  City  of 
Owensboro  v.  Bparlcs,  99  Ky.  352,  36  S.  W.  4, 
that  the  council  of  fourth-class  cities  did  not 
have  the  power  and  authority  to  pass  an  or- 
dinance to  suppress  gaming,  at  which  money 
or  property  was  bet  won,  or  lost  The  coun- 
cil of  fourth-class  cities  Is  expressly  author- 
ized to  pass  ordinances  not  in  conflict  with 
the  Constitution  or  laws  of  this  state  or  the 
Cnited  States.  See  subsection  1  of  section 
3490,  Ky.  St  1903.  And  by  subsection  24  of 
the  same  section  It  Is  authorized  to  fix  by 
ordinance  the  penalty  for  the  violation  of 
the  provisions  of  the  chartor  or  any  munici- 
pal ordinance,  or  by-law,  that  it  might  pass, 
which  was  not  in  conflict  with  the  laws  of 
the  state  or  the  United  States,  and  by  snl>> 
section  83  it  Is  provided:  "that  the  city 
council  shall  have  legislative  power  to  make 
by-laws  and  ordinances  for  the  carrying  into 
effect  of  all  the  powers  herein  granted  for 
the  government  of  the  city,  and  to  do  all 
things  properly  belonging  to  the  police  of  In- 
corporated cities." 

In  our  opinion  the  passage  of  an  ordinance 
to  punish  persons  who  engage  in  games  of 
chance,  at  which  money  or  property  is  bet 
won,  or  lost,  is  not  in  conflict  with  the  Con- 
stitution or  laws  of  this  state  or  of  the 
United  States,  but  on  the  contrary,  Is  In 
harmony  therewith,  and  Is  one  of  the  things 
necessary  to  be  done  to  properly  "police"  the 
city.  It  is  further  provided  by  section  3518 
of  the  Kentucky  Statutes  of  1903,  that  the 
police  judge  of  fourth-class  cities  shall  have 
jurisdiction  of  many  offenses,  naming  them, 
and  embraces  the  following  language:  "or 
immoral  behavior  or  conduct  calculated 
to    disturb   the   peace   and   dignity   of   the 


town,  *  *  «  all  of  which  are  declared 
to  be  misdemeanors,  for  which  fines  or  im- 
prisonment or  both,  may  be  prescribed  by 
ordinance." 

In  our  opinion  it  would  be  unreasonable 
to  hold  that  the  Oeneral  Assembly  la  the 
enactment  of  the  charters  governing  cities 
of  the  third  and  fourth  classes  intended  to 
restrict  the  council  of  such  cities  from  enact- 
ing ordinances  punishing  persons  guilty  of 
gaming,  disturbing  lawful  assemblies,  or  re- 
ligious worship,  working  on  Sunday,  keeping 
open  saloon,  or  other  business  houses  on  Sun- 
day, selling  or  giving  liquor  to  minors,  or 
any  sale  of  liquor  In  violatton  of  law,  and 
many  other  offenses  not  necessary  to  men- 
tion, which  are  not  specially  mentioned  in 
such  charters,  and  the  suppression  of  which 
Is  so  essential  to  the  peace,  dignity,  and 
proper  government  of  all  towns  and  cities. 
In  the  charter  of  cities  of  the  third  class 
it  is  expressly  provided,  that  the  council 
should  make  all  police  regulations  to  secure 
and  protect  the  general  health,  comfort  con- 
venience, morals,  and  safety  of  the  public. 
In  our  opinion  this  language  gives  the  coun- 
cil power  and  authority  to  enact  all  <nrdl- 
nances  necessary  to  effectuate  those  purposes, 
restricted  only  by  the  Constitution  and  laws 
of  the  state  and  United  States.  This  court 
in  considering  the  case  of  City  of  OwenslMro 
T.  Sparks,  supra,  must  have  overlooked  these 
provisions  of  the  charter,  and  that  case,  to 
the  extent  it  conflicts  with  the  views  herein 
expressed,  is  overruled.  It  therefore  follows 
that  the  lower  court  erred  in  adjudging  that 
appellant's  plea  of  former  conviction,  under 
the  ordinance,  was  insufficient.  The  Gonstltn- 
tion  of  the  state  (section  168)  provides  that : 
"No  municipal  ordinance  shall  fix  a  penalty 
for  violation  thereof  at  less  than  that  Imposed 
by  statute  for  the  same  offense.  A  convic- 
tion or  acquittal  under  either  shall  constitute 
a  bar  to  another  prosecution  for  the  same 
offense." 

There  Is  another  reason  why  appellant's 
plea  should  have  prevailed.  Section  8513  of 
the  Statutes,  in  defining  the  powers  of  the 
police  court  of  cities  of  the  fourth  class, 
provides,  among  other  things:  "And  shall 
have  original  concurrent  jurisdiction,  within 
the  limits  of  the  dty,  of  all  offenses  within 
the  jurisdiction  of  justices  of  the  peace." 
And  section  1098  defining  the  jurisdiction 
of  justices  of  the  peace,  in  penal  cases,  gives 
them  concurrent  jurisdiction  with  drcult 
courts  of  all  penal  cases,  the  punlshmoit  of 
which  is  limited  to  a  fine  not  exceeding 
$100  or  Imprisonment  not  exceeding  50  days, 
or  both.  Thus  the  Richmond  police  court 
had  concurrent  jurisdiction  with  the  circuit 
court  In  this  case,  where  the  punishment  was 
a  fine  from  $20  to  $100.  There  Is  a  distinc- 
tion between  the  case  at  bar  and  the  case  of 
the  city  of  Owensboro  v.  Sparks,  supra.  In 
that  case  there  was  a  reversal  upon  the 
ground  that  the  warrant  was  Itisned  in  the 
name  of  the  city  alone,  and  not  in  the  name 
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of  the  oominonweattli.  In  tbls  case  the  war« 
rant  under  whlcb  White  waa  tried  and  con- 
victed lasned  in  tlie  name  of  tbe  common- 
weaith,  and  cbarged  a  Tiolation  of  the  state 
law.  It  18  true  that  it  was  recited  In  the 
warrant  that  the  prosecution  was  for  the 
benefit  <tf  the  city.  If  the  wdlnance  of  the 
dty  bad  beoi  void  tbls  language  would  have 
been  surplusage,  and  would  not  have  depriv- 
ed the  police  Judge  of  his  jiu:isdlctl(Mi  to  try 
the  case,  under  the  state  law,  and  the  fine 
would  have  legally  gone  to  the  stete  Instead 
of  to  tbe  dty.  This  was  a  question,  however, 
with  reference  to  which  the  appellant  had 
no  Interest  It  was  solely  a  matter  between 
the  dty  and  tbe  state. 

For  tbese  reasons  the  Judgment  of  the 
lower  court  Is  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  consistent 
berewttb. 


ALLISON'S   BX'R  «t  aL  t.  ORNDORFF 
et   al. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1906.) 

Debds  —  Sbttino  Aside  —  Payment  of  C!on- 
siDKKATioH— Evidence— Sttfwoibnct. 

In  an  action  to  set  aside  a  deed,  evidence 
held  to  support  a  finding  that  ttu!  cash  con- 
sideratlMi  recited  in  the  deed  was  not  in  fact 
paid. 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  ofBcially  reported." 

Actlrai  by  MolUe  Omdorff  and  others 
agalnat  John  T.  Allison's  executor  and  others. 
From  a  Jndgmoit  in  favor  of  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Hazelrigg  &  Hazelrlgg,  for  appellants.  S. 
R.  Crewdson,  S.  Y.  Trimble,  and  Perkins 
ft  Trlmblei  for  appellees. 

CARROLL,  C.  On  June  23,  1008,  John  T. 
Allison  for  a  recited  consideration  of  $2,400 
cash  In  hand  paid,  and  the  further  considera- 
tion of  $1  paid  In  cash,  conveyed  to  Theodore 
H.  Bedcer,  who  Is  tbe  real  appellant  In  this 
case,  a  tract  of  land  in  Logan  county  contain- 
ing 330  acres.  In  August  following,  Allison 
died,  aged  78.  Tbls  action  Is  brought  by  bis 
heirs  at  law  to  have  tbe  deed  canceled  upmi 
the  ground  that  at  tbe  time  of  Its  execution 
Allison  on  account  of  age  and  disease  was  in- 
capable of  entering  into  a  contract  or  execut- 
ing a  conveyance,  and  that  It  was  procured 
by  the  fraud  and  undue  influence  of  Becker, 
and  there  was  no  consideration  for  the  con- 
veyance. The  lower  court  granted  the  relief 
■ought,  and  Becker  appeals. 

Quite  a  number  of  witnesses  have  testified 
as  to  tbe  mental  and  physical  condition  of  Al- 
lison, and  also  as  to  the  value  of  the  land. 
It  may  be  said  that  the  land  at  the  time. of 
tbe  conveyance  was  reasonably  worth  $15  an 
acre,  or  $4,950.  There  is  great  conflict  In  the 
evidence  as  to  the  mental  capacity  of  Allison 
at  tbe  time  he  made  the  conveyance.  Many 
of  bis  nearest  neighbors  testified  that  he  was 


not  competent  to  attend  to  business,  that  he 
was  feeble  in  mind  and  body  and  unable  to 
comprehend  tbe  nature  of  so  large  a  transac- 
ton.  Other  witnesses  of  equal  credlbiUly  tes- 
tified that  his  infirmities  were  not  of  such  a 
character  as  to  prevent  him  from  transacting 
business  and  intelligently  understanding  tbe 
purpose  of  the  contract  he  made  with  appellee 
Becker.  Without  determining  tbe  question 
as  to  bis  competency.  It  is  sufficirat  to  say 
that  he  was  greatly  enfeebled  by  age  and 
disease  and  in  such  a  condition  as  to  be 
easily  influenced  by  a  person  who  might 
have  his  confldence.  The  appellee,  Becker, 
was  a  few  years  older  than  Allison  and  they 
had  been  lifelong  intimate  friends,  they  were 
distantly  related,  tbe  second  wife  of  Becker's 
father  being  a  sister  of  Allison.  Allison  had 
all  bis  life  been  a  farmer,  and  until  strickoi 
with  disease,  an  active  vigorous  man.  Bec- 
ker seems  to  be  what  is  commonly  called  "a 
promoter,"  and  was  Interested  In  several 
schemes  of  one  kind  and  another,  among  them 
being  the  "Consolidated  Asphalt  Company  of 
Kentucky"  (a  West  Virginia  corporation  with 
a  large  capltel  sto<^  and  little  property). 
Becker  in  forming  this  corporation  secured 
options  on  a  large  quantity  of  land  in  Logan 
county  and  had  perhaps  bought  soma  Ac- 
cording to  his  own  testimony,  he  was  a  man 
of  considerable  means. 

Tbe  principal  question  in  this  case  Is  wheth- 
er or  not  any  consideratloa  was  paid  by  Bec- 
ker for  this  land,  and  upon  this  Issue  after 
a  careful  reading  of  tbe  evidence  we  are  ea- 
tlrely  convinced  that  Becker  did  not  pay  $2,- 
400,  or  any  other  sum  of  mon^,  to  Allison  for 
this  land.  Allison  was  a  bachelor,  and  for 
many  years  had  lived  with  a  negro  woman  by 
whom  he  had  8  children  all  living  at  bis 
death.  His  relatives  for  many  years  previous 
to  his  death  ignored  his  existence  on  account 
of  his  conduct  in  living  with,  and  having  sur- 
rounded himself  by,  this  negro  family.  He 
seems  to  have  been  greatly  attached  to  these  neg- 
ro children,  whose  mother  died  a  few  years  be- 
fore his  death,  and  contemplated  leaving 
them  what  estete  he  had.  On  the  day  this 
deed  was  acknowledged  by  Allison,  he  was 
confined  to  his  bed  at  his  home,  and  Becker 
in  company  with  the  son  of  the  county  clerk 
(who  was  a  deputy)  went  to  bis  house  for  the 
purpose  of  having  him  acknowledge  the  deed. 
Tbe  deputy  clerk  took  the  acknowledgment  to 
the  deed,  and  also  to  another  paper  that  will 
hereafter  be  mentioned,  and  only  remained 
in  the  bouse  a  few  minutes,  not  longer  than 
was  necessary  to  transact  the  business  for 
which  he  went  there.  Becker  remained  In 
tbe  room  with  Allison  some  time,  and  during 
the  time  be  was  there,  two  or  three  of  Alli- 
son's negro  children,  all  of  them  then  grown, 
were  In  and  about  the  room  and  house.  Bec- 
ker states  positively  that  on  the  day  the  deed 
was  acknowledged  and  at  the  time  he  was 
there  with  the  deputy  clerk,  be  paid  to  Alli- 
son In  money  the  $2,400  mentioned  in  the 


Digitized  by 


Google 


288 


02  SOUTHWBSTBBN  RBPOBTER. 


(Ky. 


deed.  He  la  not  supported  In  this  statement 
by  any  other  witness,  and  Is  flatly  contra- 
dicted by  all  tbe  facts  and  circumstances  In 
the  case. 

On  tbe  day  that  Becker  and  tbe  deputy 
clerk  went  to  Allison's  house  to  have  the 
deed  acknowledged,  the  following  paper  was 
signed  by  Allison  and  acknowledged  before 
the  deputy  clerk:  "RussellTllle,  Ky.,  June 
23, 1903.  Bank  of  RussellTllle,  0.  W.  Courts, 
Cashier.  You  are  hereby  authorized  to  de- 
liver the  eight  bonds  herein  Inclosed  of  the 
Consolidated  Asphalt  Company  of  Kentucky, 
namely,  one  to  each  of  the  following  named 
persons,  said  delivery  to  be  made  within 
one  year  after  my  death,  and  said  delivery 
to  be  made  to  each  of  the  persons  herein 
mentioned  in  the  presence  of  Oeorge  L.  Gil- 
lum  of  Russellville,  Logan  county,  Ky.,  and 
Theodore  II.  Becker,  of  the  dty  of  New 
Tork,  or  In  the  presence  of  their  legal  reive- 
sentatlves;  and  each  person  mentioned  is  to 
give  you  a  recdpt  for  the  Ix)nd  he  or  she 
may  receive,  namely,  one  bond,  face  value 
$1,000  to  be  given  to  Belle  Allison,  one  bond 
face  value  $1,000  to  be  givoi  to  Alex.  Allison, 
one  bond  face  value  to  be  giv^i  to  Nettie 
Herrold,  («e  bond  face  value  to  be  given 
to  Ida  Payne,  one  bond  face  value  $1,000  to 
be  given  to  Susie  Gautler,  one  bond  face 
value  $1,000  to  be  given  to  Benjamin  Allison, 
one  bond  face  value  $1,000  to  be  given  to 
James  Allison,  one  bond  face  value  $1,000 
to  be  given  to  Virgil,  Morton  and  Omer  Al- 
lison, all  to  have  this  bond  aS  joint  owners." 
This  paper  is  in  the  handwriting  of  Becker, 
and  was  put  with  the  8  bonds  mentioned 
in  a  large  envelope  and  placed  in  the  bank 
of  Russellville  on  the  23d  of  June,  1903.  On 
tbe  package  was  the  following  indorsement 
written  by  Becker  and  signed  by  Allison: 
"Valuable  Papers.  Property  of  John  T.  Alli- 
son. This  package  to  be  opened  twelve 
months  after  my  death  and  the  contents 
distributed  as  herein  directed  by  the  Bank 
of  Russellville,  Logan  county,  Kentucky,  in 
the  presence  of  Oeorge  L.  Gtllum,  of  Russell- 
ville, and  T.  H.  Becker,  of  New  York,  or 
their  duly  authorized  representatlveB." 

The  evidence  in  the  case  is  very  conclusive 
that  these  bonds  had  no  value  whatever. 
Except  for  the  testimony  of  Becker,  there 


would  not  be  much  doubt  Qiat  Becker  ex- 
changed these  bonds  with  Allison  for  the  land 
with  the  intention  on  Allison's  part  of  keep- 
ing his  legal  heirs  from  obtaining  his  land  af- 
ter bis  death  and  to  make  provision  for  bis 
negro  children,  he  doubtless  being  under  the 
Impression  at  the  time  that  the  bonds  were 
equal  In  value  to  the  land.  But  Becker 
states  that  these  b<»ds  bad  nothing  wliatevw 
to  do  with  the  land  transaction,  that  be  paid 
for  the  land  $2,400  In  money,  and  that  these 
bonds  were  given  to  Allison  by  an  associate 
in  business  with  Becker  several  years  prior 
to  the  conveyance  of  the  land.  As  there  is 
no  evidence  to  contradict  his  statement  in 
respect  to  these  bonds,  it  must  be  accepted 
as  true.  A  great  deal  of  tbe  record  is  taken 
up  with  tbe  details  of  Becker's  various  ad- 
ventures in  connection  with  this  asphalt  com- 
pany, and  the  value  of  these  bonds,  but 
In  view  of  his  statement  that  these  bonds 
had  no  connection  with  his  purchase  of  the 
land,  this  evidence  has  no  relevancy  at  all. 
Allison  a  few  days  before  his  death  made 
his  will,  disposing  of  what  little  personal 
property  he  had  and  nominating  Becker 
and  George  L.  Glllum  as  executors.  This 
will  was  probated  In  September,  1903,  and  tbe 
persons  named  qualified  as  executors.  Short- 
ly afterwards,  they  made  a  settlement  of 
their  accounts  as  execntors,  showing  that 
only  some  $S00  came  into  their  hands  as 
assets  of  the  estate.  If  Becker  paid  to  Al- 
lison tbe  $2,400,  he  carefully  avoided  making 
any  mention  of  it  in  his  settlement  as  ex- 
ecutor and  refrained  from  making  any  state- 
ment whatever  about  it  to  his  coexecntor, 
who  remained  in  entire  ignorance  of  the  fact 
that  a  few  months  before  his  death  Allison 
had  been  paid  $2,400  in  money  by  his  coex- 
ecntor according  to  his  statement  His  negro 
children  who  were  In  and  about  the  bouse 
on  the  day  Becker  claims  to  have  paid  It  and 
who  remained  with  him  until  his  death 
neither  saw  nor  heard  of  any  of  it  These 
and  other  equally  convincing  facts  that  ap- 
pear In  this  record  leave  no  room  for  doubt 
that  Becker  did  not  pay  to  Allison  any  con- 
sideration whatever  for  the  land  deeded  to 
him. 

The  judgment  of  the  lower  court,  canceling 
and  holding  tor  naught  tbe  deed.  Is  affirmed. 
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SNTDOK  et  al.  r.  ARNOLD  et  al. 

(Court  of  Appeals  of  Kentucky.    April  11, 
1906.) 

1.  Neoiioence— iNjmT— GorcubbinoCadbes 

— IiTASIT.ITT. 

If  a  penon  Is  guilty  of  negligence  resnlt- 
ing  in  injury  to  another,  the  fact  that  a  third 
person  concurs  or  co-operates  in  producing  the 
injury  or  contributes  thereto,  does  not  relieve 
the  first  tort  feasor  of  liability. 

[Gd.  Note. — For  cases  in  point,  le*  vol.  87, 
Cent.  Dig.  Negligence,  iS  74,  Tu.] 

2.  Same— Unexpected  Consequbnoes. 

A  person  is  not  liable  for  all  tlie  conse- 
quences of  his  wrongful  act  when  the  conse- 
quences are  such  as  no  human  being  even  with 
the  fullest  knowledge  of  the  circumstances, 
would  have  considered  likely  to  occur,  and  tu 
order  to  result  In  liability,  the  injury  cooii'laiu- 
ed  of  must  be  one  that  under  the  circ>imscanccs 
might  have  been  reasonably  foreseen  1>y  a  person 
of  ordinary  prudence  to  now  from  and  be  the 
natural  and  probable  consequences  of  the  neg- 
ligent act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  {  12.) 

3.  Trial— DiBECTED  Vebdict. 

If  there  is  evidence  tending  to  establish  a 
matter  in  issue,  the  conrt  should  not  grant  a 
peremptory  instruction. 

[£M.  Note. — For  cases  in  point,  see  vol.  46. 
Cmt.  Dig.  Trial,  S{  338-340.] 

4.  Municipal  Cokpobations— OBSTBUcrioits 
IK  Stbeet— QrESTion  fob  Jitbt. 

In  an  action  against  a  city  and  the  owner 
of  a  lot  for  injuries  resulting  from  the  tipping 
over  of  a  pile  of  lumber  which  it  was  aUeged 
defendants  negligently  allowed  to  remain  stand- 
ing in  the  street,  evidence  Keld  to  require  sub- 
miaaion  to  tlie  jury  of  the  question  of  defend- 
ants' negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.   Du^    Municipal   Corporations   SS   1747, 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  Joseph  N.  Snydor  and  others 
against  Christina  Arnold  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

B.  F.  Grazianl  and  J.  P.  Tarvin,  for  appel- 
lants. Ernst,  Cassatt  ft  McDoogail,  for  ap- 
pellee Chirstlna  Arnold.  F.  J.  Hanlon,  for 
appellee  City  of  Covington. 

CARROLL,  C  The  appellant,  a  boy  about 
nine  years  of  age,  brought  this  action  against 
the  appellees  to  recover  damages  caused  by 
a  pile  of  Inmber  falling  upon  him  and  In- 
juring him  quite  severely. 

It  appears  from  the  record  that  the  appel- 
lee Ctaristiaa  Arnold  is  the  owner  of  a  lot 
that  fronts  on  Crescent  avenue,  in  the  city  «f 
Covington,  and  that  for  the  purpose  of  re- 
pairing a  building  situated  on  the  lot  she 
badbanled  and  placed  on  the  lot  and  parallel 
with  the  sidewalk,  a  pile  of  lumber,  the  pieces 
of  which  were  about  16  feet  long  and  10 
Incbes  wide.  This  lumber  was  placed  one 
plank  above  the  other  In  two  piles  probably 
an  inch  apart  and  each  about  4^  feet  high. 
It  was  so  stacked  that  the  outside  pile  rest- 
ed on  the  line  of  the  sidewalk  as  much  as 
92  8.W.— 19 


half  the  width  of  one  of  the  planks.  The 
surface  of  the  lot  upon  which  this  lumber 
was  piled.  Inclined  upwards  a  little  from  the 
pavement,  causing  the  lumber  to  lean  to- 
wards the  street  There  was  no  fence  be- 
tween the  lot  and  the  street,  and  the  evi- 
dence is  that  this  lumber  was  rather  loosely 
piled  and  easily  disturbed.  It  remained  In 
this  condition  for  about  two  weeks,  and  on 
the  day  appellant  was  Injured  a  load  of  rock 
was  being  hauled  on  a  wagon  from  the  street 
Into  this  lot.  About  the  time  the  appellant 
reached  the  lumber  on  his  way  to  a  store, 
where  he  was  going  on  an  errand,  the  wagon 
loaded  with  rock  crossed  the  pavement  into 
the  lot,  and  while  appellant  was  standing 
on  the  pavement  close  beside  the  lumber  wait- 
ing for  the  wagon  to  go  into  the  lot,  the  front 
wheel  of  the  wagon  struck  one  of  the  plank 
that  projected  a  couple  of  feet  further  out 
than  the  remainder  and  toppled  the  lumber 
over  on  appellant 

The  negligence  complained  of  as  to  appel- 
lee Arnold  was  in  stacking  the  lumber  In 
such  a  careless  and  negligent  manner  as  to 
be  easily  toppled,  or  made  to  fall  over,  and 
as  to  the  city,  in  negligently  and  carelessly 
permitting  the  same  to  be  plied  upon  a  street 
and  remain  In  that  dangerous  position  for 
more  than  two  weeks.  Neither  the  owner 
nor  the  driver  of  the  wagon  were  made  de- 
fendants, and  no  recovery  was  sought  on  ac- 
count of  any  negligence  on  the  part  of  the 
driver  of  the  wagon.  Upon  the  conclusion 
of  the  evidence  for  the  appellant,  which  was 
in  substance  the  facts  herein  related,  the 
trial  Judge  peremptorily  Instructed  the  jury 
to  find  a  verdict  for  the  appellees,  and  was 
induced  so  to  do  for  the  reasons  thus  stated 
by  blm :  "Supposing  that  the  proof  sustains 
the  allegation  that  the  lumber  was  piled 
there  negligently  and  carelessly,  still  I  do  not 
think  the  plaintlflT  has  made  a  case,  because 
the  negligent  piling  of  the  lumber  and  its 
condition  at  the  time  was  not  the  cause  of 
the  accident  at  all  The  wagon  hitting  the 
lumber  was  the  canse  of  the  accident  There 
is  absolutely  no  proof — in  fact  the  al- 
legations of  the  petition  do  not  claim  that 
there  was  any  negligence  in  the  driving  of 
the  wagon.  The  only  negligence  that  is  claim- 
ed, is  that  the  lumber  was  negligently  piled 
and  allowed  to  remain  there  in  that  condition. 
Nor  Is  there  any  proof  to  show  that  tbe  de- 
fendants, Mrs.  Arnold,  or  the  city  of  Coving- 
ton, had  anything  to  do  with  the  wagon.  It 
seems  to  me  that  the  proximate  cause  of 
the  injury  was  the  wagon  hitting  the  lumber 
pile  and  causing  tbe  lumber  to  temple  over. 
That  was  the  direct  cause  of  the  accident, 
and  it  would  not  have  happened  at  all  if  the 
wagon  had  not  struck  the  lumber.  The  only 
negligence,  if  any,  was  In  driving  the  wagon, 
and  that  is  not  claimed  as  an  act  of  negli- 
gence In  the  petition."  It  will  thus  be  seen 
that  the  sole  question  In  the  case  Is  what 
was  the  proximate  cause  of  the  Injury,  and 
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this  Is  one  of  the  most  difficult  and  Impor- 
tant questions  presented  In  the  trial  of  neg- 
ligence cases.  It  being  an  established  prin- 
ciple of  law  that  there  can  be  no  recovery 
for  an  act  of  negligence  unless  It  was  the 
proximate  cause  of  the  injury  complained  of. 
If  the  conduct  of  appellees  In  piling  the  lum- 
ber at  the  place,  in  the  manner  It  was  piled, 
and  in  permitting  it  to  remain  in  that  posi- 
tion, was  not  the  proximate  cause  of  the  in- 
jury to  appellant,  he  cannot  recover.  If  the 
Injury  Is  traceable  to  the  negligent  and  care- 
less manner  in  which  the  lumber  was  piled, 
although  the  Immediate  cause  of  the  accident 
was  running  the  wagon  against  the  lumber, 
the  appellant  may  recover.  In  our  opinion 
the  controlling  and  determining  question  In 
this  case  Is,  were  appellees  guilty  of  negli- 
gence in  piling  the  lumber  and  in  permitting 
it  to  remain  in  the  position  it  was  in  when 
struck  by  the  wagon.  If  there  was  no  neg- 
ligence on  their  part  in  this  particular,  then 
appellant  cannot  recover,  because  the  injury 
to  him  was  due  to  the  driver  of  the  wagon. 
On  the  other  hand.  If  they  were  guilty  of 
neglect  in  the  respect  mentioned,  the  neg- 
ligence, or  carelessness  of  the  driver  of  the 
wagon  will  not  excuse  them,  as  the  mere  fact 
that  another  person  concurs,  or  co-operates, 
In  producing  an  Injury,  or  contributes  there- 
to, in  any  degree,  whether  large  or  small,  is 
of  no  importance.  It  Is  Immaterial  how 
many  others  have  been  in  fault,  if  the  act  of 
the  first  wrongdoer  was  the  efficient  cause 
of  the  Injury.  The  weight  of  authority  seems 
to  be  against  holding  a  defendant  liable  for 
all  the  consequences  of  his  wrongful  acts 
when  they  are  such  as  no  human  being  even 
with  the  fullest  knowledge  of  the  circumstan- 
ces would  have  considered  likely  to  occur, 
and  the  rule  is  well  settled  that  to  fix  liabil- 
ity upon  a  person  for  remote  negligence  the 
Injury  complained  of  must  be  one  that  under 
all  the  circumstances  might  have  been  reason- 
ably foreseen  or  anticipated  by  a  person  of 
ordinary  prudence  to  flow  from  or  be  the  nat- 
ural and  probable  consequence  of  the  first 
negligent  or  wrongful  act  These  views  are 
fully  supported  and  illustrated  in  the  follow- 
ing cases.  Shearman  &  Redfield  on  Negli- 
gence, §  28;  Southern  Ry.  Oo.  v.  Webb  (Ga.) 
42  S.  B.  395,  50  L.  R.  A.  109;  Cole  v.  German 
Savings  &  Loan  Society,  124  Fed.  113,  59  C. 
O.  A.  598,  63  ti.  R.  A.  416;  Bransom  v.  Labrot, 
81  Ky.  638,  50  Am.  Rep.  193;  Louisville  Gas 
Go.  V.  Gutenkuntz,  82  Ky.  432;  Davis  v. 
Chicago,  Milwaukee  &  St  Paul  R.  Co.,  93 
Wis.  470,  67  N.  W.  16,  1132,  33  L.  R  A.  654, 
67  Am.  St.  Rep.  035;  Wood  v.  Pennsylvania 
R.  Co.,  177  Pa.  306,  35  AO.  699, 35  I*  R.  A.  199, 
55  Am.  St  Rep.  728 :  IMckson  v.  Omaha  &  St 
L.  Ry.  Co.  (Mo.  Sup.)  27  8.  W.  476,  25  L.  R.  A. 
320, 46  Am.  St.  Rep.  429;  Western  Ry.  v.  Mutch 
(Ala.)ll  South.  894, 21  L.  R.  A.  316, 38  Am.  St 
Rq».  179;  Gonzales  v.  City  of  Galveston  (Tex. 
Sup.)  10  S.  W.  284,  31  Am.  St  Rep.  17; 
Reld  V.  EvansvlUe  R.  Co.  (Ind.  App.)  35  N.  B. 
703, 5S  Am.  St  Rep.  891;  Huber  v.  La  Orosse 


City  Ry.  Ca  (Wta.)  OS  M.  W.  708,  31  L.  B.  A. 

583,  53  Am.  St  Rep.  940;  Burger  v.  Missouri 
Pacific  Ry.  Co.  (Mo.  Sup.)  20  S.  W.  439,  84 
Am.  St  Rep.  379;  Am.  &  Eng.  Ency.  of  Law, 
vol.  16;  Gllson  v.  Delaware  &  Hudson  Canal 
Oo.  (Vt)  26  AO.  70,  36  Am.  St  Rep.  802; 
Watson,  Damages  for  Personal  Injuries,  H 
28,  58. 

The  rule  In  this  state  is  too  well  settled 
to  need  citation  of  authority  that  when  there 
is  evidence  tending  to  establish  a  matter  in 
Issue  the  court  should  not  grant  a  perempto- 
ry Instruction,  and  while  we  do  not  express 
any  opinion  upon  the  question  whether  or 
not  the  injury  In  this  case  was  one  that  un- 
der all  the  circumstances  might  have  been 
reasonably  anticipated  by  a  person  of  ordina- 
ry prudence  to  flow  or  follow  from  the  acts 
of  appellees,  or  as  to  whether  or  not  they  or 
either  of  them  were  guilty  of  any  negligence, 
we  are  convinced  that  there  was  sufficient 
evidence  to  authorize  the  submission  of  these 
questions  to  the  jury.  As  stated  by  Justice 
Strong  in  Milwaukee  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  Ed.  256:  "The  true  rule 
Is  that  what  is  the  proximate  cause  of  an  in- 
Jury  is  ordinarily  a  question  for  the  jury. 
It  Is  not  a  question  of  science  or  of  legal 
knowledge.  It  is  to  be  determined  as  a  fact, 
in  view  of  the  circumstances  of  fact  attend- 
ing It  The  primary  cause  may  be  the  prox- 
imate cause  of  a  disaster,  though  it  may  oper- 
ate through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement 
or  as  in  the  oft-cited  case  of  the  squib  bein^r 
thrown  In  the  market  place." 

The  judgment  of  the  lower  court  is  re- 
versed, and  cause  remanded  with  instructions 
to  grant  a  new  trial,  and  for  proceedings 
in  conformity  to  this  opinion. 


DOWNING  V.  THOMPSON'S  KX'R  et  aL 
(Court  of  Appeals  of  Kentn<^.    March  8, 1908.) 

1.  Judicial  Sai.es — Rbpobt— Sufficienct. 

Where  the  judgment  ordering  a  sale  of  land 
by  a  commissioner  directed  the  commissioner 
tvhen  and  where  to  sell  the  land,  and  the  com- 
missioner's report  stated  that  he  advertised  the 
time  and  place  of  sale  as  directed  by  the  Judg- 
ment it  was  presumable  that  the  sale  took 
place  at  that  time  and  place,  and  the  report 
was  not  defective  for  failing  to  so  state. 

2.  Same— Time  of  Making  Repobt^Rkcobd- 

INO. 

That  a  commissioner  made  his«report  of  a 
sale  of  land  three  days  before  the  time  the  judg- 
ment directed  him  to  report,  and  that  the  re- 
port was  not  recorded  at  the  time  it  waa  made, 
was  of  no  importance. 

3.  Saicb— Setting  Abidb— Likk  fob  Taxes. 

That  land  sold  at  jadiciai  sale  is  incum- 
bered with  a  lien  for  taxes  is  not  sufficient 
ground  upon  which  to  set  aside  the  sale,  but  if 
the  purchaser  pays  the  taxes,  he  is  entitled  to 
credit  therefor. 

4.  Saicb  —  DiscBiPnoN  or  Lamo  —  Sirnn- 

CIBNCT. 

A  i>etit!on  seeking  the  sale  of  land  described 
it  aa  "a  tract  of  land  in  F.  county,  Kentacl^,. 
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lyiiw  on  the  northeast  side  of  the  R.  turnpike 
road,  containing  abont  37  acres,  bounded  by 
said  turnpike  road  and  by  the  lands  of  O.,  K., 
and  T.,"  it  being  a  portion  of  the  land  described 
in  the  deed  from  C.  D.  to  S.  D.  dated  the  3d  day 
of  Janaary,  1881,  and  recorded  in  Deed  Book 
62,  page  231,  in  the  F.  coanty  court  clerk's 
oflSce,  and  being  the  entire  residue  of  said  land 
10  described  that  is  on  the  northeast  side  of 
said  turnpike  road,  except  the  tract  of  25  acres 
conTeyed  by  S.  D.  to  O.  by  deed  dated  January 
3.  ISBl,  and  recorded  in  the  same  ofSce  in 
Deed  Book  62,  page  225.  The  jud^etit  de- 
scribed the  land  as  it  was  described  m  the  pe- 
tition, and  the  commiaaioner's  report  of  side 
described  it  in  the  same  manner  except  that  it 
omitted  that  part  of  the  description  following 
the  statement  as  to  the  recording  of  the  first 
deed.  Civ.  Code  Prac.  {  125,  provides  that  a 
petition  for  the  recovery  of  land  or  for  its 
objection  to  the  demand  of  the  plaintiff  must 
describo  it  so  that  it  may  be  identified.  Beld, 
that  while  it  is  proper  practice  to  have  real 
estate  songht  to  be  sold  described  in  the  same 
way  in  the  petition,  judgment  and  report  of 
•ale,  yet  the  description  used  identified  the  land, 
and  was  sufficient. 

5.  IirTAirrs — Guabdian  Ad  Lmat— Appoirt- 
MENT — ^Affidavit. 

Under  Civ.  Code  Prac.  i  88,  declaring  that 
no  appointment  of  a  guardian  ad  litem  shall  be 
made  nntil  an  afiidavit  be  filed  showing  that  the 
defendant  has  no  guardian,  curator  nor  com- 
mittee residing  in  the  state  known  to  the  affiant, 
failure  to  file  an  affidavit  before  the  appoint- 
ment of  a  guardian  ad  litem  is  not  cause  for 
reversal,  unless  it  appears  that  the  infant  has 
a  curator  or  guardian  or  that  liis  interests  have 
been  prejudiced  by  the  omission. 

Appeal  from  Circnit  Conrt,  Fayette  Coanty. 

"Not  to  be  officially  reported." 

Action  by  M.  O.  Thompson's  executor  and 
others  against  Lizzie  B.  Downing.  There 
was  a  decree  for  plaintiff  directing  the  sale 
of  co'taln  land.  Hattie  B.  Downing  purchas- 
ed at  the  sale  and  from  a  Judgment  overrul- 
ing exceptions  to  the  commissioner's  report  of 
sale,  she  appeals.    Affirmed. 

L.  3.  Moore,  for  appellant  H.  T.  Duncan, 
Jr.,  and  Allen  &  Duncan,  for  appellees. 

CABKOLIi,  C.  This  appeal  Is  prosecuted 
from  a  Judgement  of  the  Fayette  circuit  court 
overruling  exceptions  filed  by  appellant  as 
purchaser  to  the  commissioner's  report  of  sale 
of  land  sold  t6  satisfy  a  mortgage  debt  in  the 
case  of  the  Security  Trust  &  Safety  Vault 
Company,  Executor,  v.  Mrs.  Lizzie  E.  Down- 
ing, etc.  Eleven  exceptions  were  filed,  set- 
ting up  in  substance  that  neither  the  commis- 
sioner's report  nor  the  Judgment  sufficiently 
described  the  land;  that  the  commissioner's 
report  failed  to  state  where  he  made  the  sale; 
that  the  report  of  sale  was  filed  earlier  than 
the  Judgment  directed;  that  it  was  not  re- 
corded as  required  by  law;  that  no  affidavit 
was  made  for  the  appointment  of  a  guardiac 
ad  litem  for  two  of  the  Infant  defendants  be- 
fore the  guardian  ad  litem  was  appointed; 
and  that  there  was  a  lien  for  state  and  county 
taxes  on  the  land  at  the  time  It  was  sold. 
The  Judgment  directed  the  commissioner  when 
and  where  to  sell  the  land,  and  although  the 
report  does  not  state  where  the  land  was  sold, 
it  doca  >tat»  that  lie  advertised  the  terms, 


time,  and  place  of  sale  as  directed  by  the 
Judgment,  and  it  must  be  presumed  In  the  ab- 
sence of  any  showing  to  the  contrary,  that  the 
commissioner  made  the  sale  at  the  time  and 
place  directed  by  the  Judgment  The  fact 
that  the  commissioner  made  his  report  of  sale 
on  February  17th,  when  the  Judgment  direct- 
ed him  to  report  his  action  on  February  20th, 
and  that  the  report  was  not  at>  the  time  re- 
corded, are  not  important  exceptions. 

The  exception  reciting  the  fact  that  there 
was  a  lien  for  state  and  county  taxes  un- 
paid on  the  property  sold  for  several  years 
prior  to  and  including  the  year  In  which  the 
land  was  sold,  is  not  sufficient  ground  upon 
which  to  set  aside  the  sale,  but  upon  it  being 
made  to  appear  to  the  court  that  there  were 
unpaid  taxes  against  the  property,  the  court 
should.  If  the  purchaser  pays  them,  give  her 
credit  for  the  sum  paid. 

This  leaves  but  two  exceptions  to  be  consid- 
ered, and  we  will  first  take  up  the  one  relat- 
ing to  the  description  of  the  land.  The  land 
is  described  In  the  petition  as  follows:  "All 
that  tract  of  land  In  Fayette  county,  Ken- 
tucky, Ijring  on  the  northeast  side  of  the  Rich- 
mond &  Lexington  turnpike  road,  containing 
about  37  acres,  bounded  by  the  said  turnpike 
road  and  by  the  lands  of  John  Gess,  Krlegel 
and  Robert  Turley,  It  being  a  portion  of  the 
land  described  in  the  deed  from  C.  C.  Down- 
ing to  Samuel  B.  Downing  dated  the  3d  day 
of  January,  1881,  and  recorded  in  Deed 
Book  62,  page  231,  in  the  Fayette  county 
court  clerk's  office,  and  being  the  entire 
residue  of  said  land  so  described  that  is 
on  the  northeast  side  of  said  turnpike  road 
except  the  tract  of  25  acres  conveyed  by 
Samuel  B.  Downing  and  wife  to  John  Gess 
by  deed  dated  January  3d,  1881,  and  recorded 
in  the  same  office  in  Deed  Book  62,  page  226." 

The  Judgment  describes  the  land  exactly 
as  It  Is  described  in  the  petition,  and  In  the 
commissioner's  report  of  sale  the  land  is  de- 
scribed as  follows:  "A  tract  of  land  in 
Fayette  county,  Kentucky,  containing  37 
acres,  bounded  by  the  Richmond  turnpike 
road  and  the  land  of  Gess,  Krlegel  and  R. 
Turley,  and  being  a  portion  of  the  land  de- 
scribed In  the  deed  from  C.  C.  Downing  to 
S.  B.  Downing  dated  January  3,  1891,  and 
recorded  in  Deed  Book  62,  page  231."  It 
will  be  observed  that  the  description  of  the 
land  contained  In  the  commissioner's  report 
is  not  as  full  or  as  accurate  as  the  descrip- 
tion contained  In  the  Judgment,  but  it  cannot 
be  said  that  the  land  sold  looking  to  the  Judg- 
ment and  report  Is  not  reasonably  susceptible 
of  identification  by  the  purchaser.  Section 
125  of  the  Civil  Code  of  Practice  provides 
that:  "a  petition  for  the  recovery  of  land 
or  for  Its  subjection  to  a  demand  of  the  plain- 
tiff must  describe  It  so  that  it  may  be  iden- 
tified," but  it  has  never  been  held  necessary 
that  land  sought  to  be  sold  should  be  de- 
scribed by  metes  and  bounds.  It  is  sufficient 
if  the  description  Is  such  that  parties  desir- 
ing to  purchase  or  imrchasing  the  land  cam 
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locate  and  identify  It  witii  reasonable  certain- 
ty. It  la  the  proper  practice  to  have  real  es- 
tate sought  to  be  sold  described  In  tbe  same 
way  In  the  petition,  Judgment,  and  report  of 
sale,  80  that  there  may  be  no  room  for  doubt 
or  confusion  as  to  the  land  sought  to  be  sold, 
and  sold  under  the  decree,  but  In  this  case 
tbe  description  Is  not  so  uncertain  or  Indef- 
inite that  the  purchaser  cannot  locate  and 
Identify  it 

In  respect  to  tbe  exception  that  the  guardian 
ad  litem  was  appointed  for  tbe  Infants  Clay 
and  Dewey  Downing  before  an  affidavit  was 
filed,  the  record  discloses  the  following  facts: 
There  were  seven  Infant  children,  five  of  them 
over  the  age  of  14  and  two — Clay  and  Dewey 
— under  the  age  of  14.  Summons  was  execut- 
ed In  person  on  the  infants  over  14,  and  on 
Clay  and  Dewey  by  delivering  to  their  moth- 
er a  summons  for  them — their  father  being 
dead.  After  execution  of  the  summons,  and 
on  January  30,  1905,  an  affidavit  in  proper 
form  was  filed,  asking  for  the  appointment  of 
a  guardian  ad  litem  for  the  five  infants  over 
14,  and  on  the  same  day  Mr.  James  R.  Bush, 
an  attorney,  was  appointed  as  guardian  ad 
litem  for  them.  Evidently,  by  oversight,  tbe 
names  of  the  infants  Clay  and  Dewey  were 
omitted  from  tbe  affidavit,  and  tbe  order  ap- 
pointing Mr.  Bush  guardian  ad  litem;  and 
without  any  affidavit  being  made,  an  order 
was  entered  on  the  following  day  appointing 
Mr.  Bush  guardian  ad  litem  for  the  infants 
Clay  and  Dewey;  on  February  16th  he  filed 
his  rQ)ort  for  all  the  infants,  and  thereafter 
judgment  was  entered-  After  the  exceptions 
were  filed,  and  before  they  were  disposed  of, 
Mrs.  Lizzie  Downing,  the  mother  of  tbe  in- 
fants, tendered  her  petition  showing  that  on 
March  28,  1906,  she  was  appointed  by  tbe 
Payette  county  court  as  statutory  guardian 
of  all  the  infants,  and  setting  up  that  the 
land  was  sold  for  a  good  price,  and  asked 
that  the  sale  be  confirmed,  and  thereafter 
the  court  overruled  the  exceptions,  and  con- 
firmed the  sale. 

The  Civil  Code  of  Practice,  f  38,  provides: 
"No  appointment  of  a  guardian  ad  litem  shall 
be  made  nntil  the  defendant  is  summoned,  or 
until  a  person  is  summoned  for  him,  as  au- 
thorized by  section  52,  nor  until  an  affidavit 
of  the  plaintiff,  or  of  his  attorney,  be  filed 
in  court,  or  with  the  clerk,  or  presented  to 
tbe  Judge  during  vacation,  showing  that  the 
defendant  has  no  guardian,  curator,  nor  com- 
mittee, residing  in  this  state,  known  to  tbe 
affiant"  This  section  has  been  partially  con- 
strued in  three  cases.  In  McMakin  v.  Strat- 
ton,  82  Ky.  226,  no  affidavit  was  filed  before 
tbe  guardian  ad  litem  was  appointed,  and 
this  was  urged  as  cause  for  reversal,  but  the 
court  held  that  its  absence  was  not  reversible 
error,  as  tbe  statutory  guardian  of  the  Infant 
was  before  th?  court,  and  therefore  the  affida- 
vit could  not  have  been  made,  and  the  par- 
ents of  the  infant  as  well  as  the  guardian 
nd  litem  made  defense  for  the  Infant  In 
Gar<lner  v.  Letch«,  29  S.  W.  808,  IC  Ky.  Law 


Rep.  778,  the  statutory  guardians  of  tbe  in- 
fants were  parties  to  the  action,  but  failed  to 
make  defense,  and  the  court  appointed  a 
guardian  ad  litem,  who  defended  for  the  in- 
fants. In  this  case,  as  in  the  McMaldn  Case, 
no  affidavit  could  have  been  made,  as  the  in- 
fants had  a*%tatutory  guardian-  In  Catlett 
V.  CaUett's  Adm'r,  72  8.  W.  781,  24  Ky.  Law 
Rep.  1986,  an  action  to  sell  land  to  settle  a 
decedent's  estate,  tbe  infants  were  served 
with  process  and  a  guardian  ad  litem  ap- 
pointed without  affidavit  Tbe  statutory 
guardian  of  tbe  infant  purchased  the  land 
sold  under  the  decree,  although  be  was  not  a 
party  to  the  record.  Exceptions  were  filed 
to  the  report  of  sale  by  one  of  the  defendant 
heirs  because  no  affidavit  was  made  before 
the  appointment  of  the  guardian  ad  litem, 
and  because  the  land  sold  at  a  grossly  inade- 
quate price,  and  It  was  held  that  the  excep- 
tions should  have  been  sustained,  the  court 
evidently  being  of  the  opinion  that  the  in- 
terest of  the  infant  was  prejudiced  by  the 
Irregularity  in  the  proceedings  corroborated 
by  the  inadequate  price. 

This  provision  requiring  an  affidavit  is  in- 
tended to  protect  the  interest  of  the  infant 
by  advising  the  court  whether  or  not  there  is 
a  statutory  guardian,  curator,  or  committee 
whose  duty  it  is  to  look  after,  protect  and 
represent  the  Infant,  and  who  is  presumably 
better  informed  about  the  case  than  a  guar- 
dian ad  litem  would  be,  and  if  it  appear  to  the 
court  that  there  is  a  statutory  guardian, 
curator,  or  committee,  the  court  may  require 
him  to  l>e  made  a  party  to  the  proceeding. 
Tbe  filing  of  the  affidavit  is  not  a  mandatory 
requirement  or  a  Jurisdictional  fact  it  is 
merely  directory;  and,  while  it  is  better  prac- 
tice to  file  the  affidavit  in  all  cases  where  the 
appointment  of  a  guardian  ad  litem  is  asked, 
the  failure  to  file  it  will  not  be  cause  for 
reversal,  unless  it  appears  that  the  Interest 
of  the  infant  bos  been  prejudiced.  In  this 
case,  no  one  is  complaining  except  the  pur- 
chaser, and  as  the  absence  of  the  affidavit 
does  not  aftect  the  validity  of  her  title,  tbe 
sale  will  not  be  disturbed. 

Tbe  Judgment  of  the  lower  court  overrul- 
ing tbe  exertions  is  affirmed. 


TAYLOR  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  22, 
1900.) 

1.  FOBOEBT  —  IHMCTMENT  —  ISTBRT  TO  De- 
FBAUD— ALLBOATION— SUFFIOIKHCT. 

An  indictment  for  forgery  of  a  note  which 
charged  that  accused  forged  the  name  of  a  third 
person  to  the  note  with  intent  to  defraud  a  bank, 
was  sufficient  without  averring  of  what  the  ac- 
cused intended  to  defraud  the  bank. 

[Ed.  Note. — For  cases  in  jpoint  see  ToL  23. 
Cent.  Dig.  Forgery,  g  62.] 

2.  Gbiminai,  Law— Abberox  or  WiTNKsa— Blx- 
PLAiVATioN— Evidence;— ADm88iBii.Tr. 

On  a  trial  for  the  forgery  of  the  name  of  a 

third  person  to  a  note,  evidence  showing  that 

the  third  person  was  absent  on  account  of  the 

I  feeble  condition  of  her  health,  and  that   her 
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ITMt  ace  prevented  her  from  leaving  ber  home 
ms  admiaelble. 

[Sd.  Note. — EV>r  cases  in  point,  see  voL  14, 
Gent.  Dig.  Criminal  Law,  SS  802,  8S2.] 

3.  Same— AsotniiNT  or  CouNssir— Revikw— 
Box.  or  BxcxFTiORS. 

Where  che  bill  of  exceptions  doe*  not  show 
*Dj  objection  to  the  argmnent  of  the  prosecnting 
attorney  and  does  not  set  forth  the  argument 
complained  of,  the  conrt,  on  appeal,  cannot  con- 
sider the  objection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  H  2845,  2666,  2819.] 

4.  Saios— Tbiax,  —  EviDEROE  —  ADiassion   or 
Othes  Cbixe— ADUiBSiBiLrrr. 

On  a  trial  for  forgery,  a  letter  written 
by  accused  in  which  he  substantially  admits 
the  charge,  is  not  inadmissible,  because  it  admits 
soother  forgery  where  the  reference  to  the  two 
forgeries  are  so  intermingled  as  to  render  it 
impracticable  to  submit  only  so  much  as  relates 
to  the  crime  charged. 

[E!d.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  917.] 

5.  Sake— Fexihttino  Jubt  to  Taks  Fafkbs 

InTRODnCXD  IN  EVIDKNCX. 

Cr.  Code  Prac.  i  248,  providing  that  on  the 
jiuy  retiring  for  deliberation  they  may  take  with 
them  papers  received  as  evidence,  leaves  it  in 
the  sound  discretion  of  the  trial  judge  to  per- 
mit the  jury  on  retiring  to  talte  papers  incro- 
doced  as  evidence,  and  the  court  on  a  trial  for 
forgery  did  not  abuse  its  discretion  in  per- 
mitting the  jury  to  take  a  letter  written  by  ac- 
cused, and  offered  in  evidence,  as  an  admission 
of  guilt. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  205&-2068.] 

Appeal  from  Circuit  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

3.  C.  Taylor  was  convicted  of  forgery,  and 
be  appeals.    Affirmed. 

Rawlinga  ft  Yoris  and  Robt  Harding,  for 
appellant 

CABBOLL,  O.  The  appellant  was  con- 
victed of  forging  tbe  name  of  Hannah  G. 
Taylor,  to  a  promlaaory  note,  payable  to  tbe 
Boyle  National  Bank.  Tbe  Indictment  de- 
scribee the  forged  note  with  sufficient  particu- 
larity to  inform  the  accused  of  the  offense 
chained,  and  with  such  certainty  as  to  en- 
able tbe  court  to  pronounce  judgment  It 
charges  tliat  be  signed  and  forged  tbe  name 
of  Hannah  O.  Taylor,  to  tbe  paper,  without 
ber  consent,  knowledge,  or  authority,  and 
with  tbe  Intent  to  defraud  tbe  Boyle  National 
Bank.  It  fvas  not  necessary  to  aver  what 
tbe  accused  Intended  to  defraud  tbe  bank  of. 
It  was  sufficient  to  allege  that  be  forged 
her  signature  to  the  paper  with  tbe  intent  to 
defraud  tbe  bank,  and  tbe  court  did  not  err 
in  overruling  the  demurrer.  On  the  trial  of 
the  case,  the  cashier  of  tbe  bank  testified 
tbat  the  accused  presented  tbe  note  signed 
by  himself  and  Hannah  G.  Taylor,  and  believ- 
ing tiie  signatures  to  be  genuine,  he  paid  to 
the  acensed  the  amount  of  it,  less  discount 
Sam  Minor  testified  tbat  he  was  familiar 
with  the  handwriting  of  Hannah  G.  Taylor, 
who  was  not  able  to  appear  In  court,  on  ao 
mmt  of  her  feeble  condition  of  her  health, 
ud  tbat  whilst  her  name  on  the  note  re- 
wmbled  ber  handwriting,  it  was  not  her  slg- 


natnie.  James  H.  Minor  produced  and  read 
over  the  objection  of  the  accused,  a  letter 
written  to  him  by  accused,  in  which  he  sub- 
stantially admitted  tbat  he  had  forged  the 
name  of  Hannah  *Q.  Taylor  to  the  note  in 
question,  and  also  forged  names  to  a  note  up- 
on which  be  obtained  money  from  the  Citi- 
zens' National  Bank  of  Danville.  The  sher- 
iff testified  tbat  be  bad  bad  for  some  time  a 
bench  warrant  for  tbe  accused,  but  was  un- 
able to  find  blm,  until  be  was  located  at 
Springfield,  111.,  where  he  was  arrested  and 
brought  back  to  Kentucky.  This  was  all 
the  evidence  introduced  for  the  common- 
wealth, and  was  sufficient  to  take  the  case 
to  tbe  jury.  The  accused  was  the  only 
witness  In  his  own  behalf,  and  said  tbat 
Hannah  G.  Taylor  signed  ber  name  to  tbe 
note. 

Counsel  contend  that  tbe  court  erred  in  per- 
mitting the  witness  Sam  Minor  to  explain 
why  Hannah  G.  Taylor  was  not  present  at 
the  trial  of  tbe  case,  but  in  our  opinion, 
this  evidence  was  competent  The  accused 
was  Indicted  for  forging  ber  name,  and  it 
was  proper  to  show  why  she  was  not  present 
Tbe  witness  did  not  state  any  other  fact  con- 
cerning her  absence  except  that  on  account 
of  tbe  feeble  condition  of  her  health  and  her 
great  age,  she  was  unable  to  leave  ber  home 
and  be  present  at  tbe  trial.  In  this  con- 
nection, appellant  complains  of  improper  ar- 
gument made  by  tbe  commonwealth's  attorney 
in  respect  to  the  absence  of  Hannah  G.  Tay- 
lor, but  the  bill  of  exertions  does  not  show 
any  objection  on  the  part  of  counsel  to  the 
argument  of  tbe  commonwealth's  attorney, 
or  tbe  argument  complained  of,  and  there- 
fore it  cannot  be  considered.  It  Is  also  earn- 
estiy  Insisted  tbat  serious  error  was  com- 
mitted In  permitting  the  Introduction  of  the 
letter  written  by  the  accused  to  James  H. 
Minor.  It  Is  urged  tbat  this  letter,  in  sub- 
stance, is  not  only  an  admission  of  bis  guilt 
of  the  crime  charged,  but  also  an  acknowl- 
edgment tbat  he  bad  forged  a  note  and  ob- 
tained money  on  it  from  the  Citizens'  Nation- 
al Bank,  and  that  this  prejudiced  tbe  jury 
against  him.  It  Is  conceded  that  this  letter 
was  competent  evidence,  as  an  admission  on 
bis  part  tbat  he  had  forged  the  note  for 
which  he  was  upon  trial,  but  that  so  much 
of  It  as  related  to  tbe  Citizens'  National 
Bank  should  not  have  been  permitted  to  go 
to  the  jury.  When  tbe  letter  was  oflfered, 
counsel  for  appellant  objected  to  tbe  intro- 
duction of  the  whole  of  it  The  reference  to 
the  two  banks,  the  cashiers  thereof  and  the 
notes  due  to  each,  together  with  tbe  incrim- 
inating admissions  of  the  accused,  in  respect 
to  the  two  forgeries  are  intermingled 
throughout  tbe  letter,  in  such  a  confusing 
manner  as  to  render  It  Impracticable,  If  not 
impossible,  to  Intelligently  separate  them, 
and  submit  to  the  jury  only  so  much  of  the 
letter  as  related  to  tbe  crime  with  which  he 
was  charged  in  the  indictment ;  therefore  tbe 
trial  judge  did  not  err  in  permitting  the  en- 
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tire  letter  to  go  to  the  Jury.  If  the  admls- 
Blons  in  the  letter  referring  to  each  bank  and 
note  could  hare  been  separated,  It  would  have 
been  prejudicial  to  the  accused  not  to  have 
done  so ;  but,  where  one  Charged  with  crime 
makes  admissions  of  hla  guilt,  the  common- 
wealth cannot  be  deprived  of  this  compe- 
tent evidence  merely  because  he  has  mingled 
it  In  an  Inseparable  manner  with  other  state- 
ments that  may  tend  to  prove  his  connection 
with  or  commission  of  other  crimes. 

After  the  case  was  submitted  to  the  Jury, 
upon  their  request  the  court  allowed  the  let- 
ter, over  the  objection  of  the  appellant,  to  l>e 
taken  to  the  jury  room.  Section  248  of  the 
Criminal  Code  of  Practice  provides  that: 
"Upon  retiring  for  deliberation,  the  Jury 
may  take  with  them  all  papers  and  other 
things  which  have  been  received  as  evidence 
In  the  cause."  This  section  leaves  It  in  the 
sound  discretion  of  the  trial  Judge  to  permit 
the  Jury  to  have  papers  that  have  been  Intro- 
duced as  evidence,  and  we  are  not  prepared 
to  say  that  he  abused  this  discretion  In  al- 
lowing the  Jury  to  take  this  letter. 

Not  perceiving  any  errors  prejudicial  to 
the  substantial  rights  of  the  accused,  the 
Judgment  Is  affirmed. 


TAYLOR  V.  COMMONWEAI/TH. 

(Court   of  Appeals   of   Kentucky.    March   22, 
1906.) 

Appeal  from  Circuit  Court,  Boyle  County. 
"Not  to  be  officially  reported." 
J.  C.  Taylor  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 

Etawlings  &  Vorls  and  Robt  Harding,  for 
appellant 

CARROLL,  C.  Under  an  indictment 
charging  him  with  forging  the  names  of 
Hannah  O.  Taylor  and  W.  F.  Powers  to  a 
promissory  note  to  the  Citizens'  National 
Bank  of  Danville,  the  appellant  was  con- 
victed, and  appeals. 

The  evidence  in  this  case  and  the  grounds 
urged  for  reversal  are  substantially  the  same 
aa  those  mentioned  In  the  opinion  In  the  case 
of  Taylor  v.  Commonwealth  (this  day  de- 
cided) 92  8.  W.  292. 

It  not  appearing  that  any  error  prejudicial 
to  the  substantial  rights  of  the  accused  was 
committed,  the  Judgment  is  affirmed. 


LINDSBT  V.  HOLLBRBACK  ft  MAY  CON- 
TRACT   CO. 

(Court   of   Appeals   of   Kentucky.    March   29, 
190a) 

Mastkb  and  Sebvant— AssxncFTiON  or  Risk. 
An  employe  engaged  in  removing  a  dump 
drove  his  team  hitched  to  a  scraper  down  a 
■teep  place  on  the  dump,  pursuant  to  the  order 
of  ue  employer's  agent,  who  assured  him  that 
the  place  was  safe.  Held,  as  a  matter  of  law, 
that  he  assumed  the  risk  of  injury  to  his  team. 


Appeal  from  Circuit  Court,  Edmonson 
County. 

"Not  to  be  officially  reported." 

Action  by  Clement  lindsey  against  the 
Hollerback  ft  May  Contract  Company.  From 
a  Judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

Milton  Clark,  for  appellant  M.  M.  Logan, 
for  appellee. 

PAYNTBR,  jr.  The  appeUee  is  a  corpora- 
tion engaged  In  constructing  a  lock  and  dam 
near  Brownsville,  and  the  appellant  vraa 
employed  by  it  with  bSa  team  of  mules  in 
handling  dirt  during  the  construction  of  the 
work.  There  was  a  dump  or  large  mound  of 
earth,  which  had  been  thrown  op  on  the 
river  bank  in  making  the  excavation  for  the 
lock  walls,  and  the  appellee  desired  to  have 
it  removed.  The  appellee,  through  its  agent, 
directed  the  appellant  to  remove  the  dirt 
with  his  team  of  mules  and  scraper.  He  was 
driving  the  mules,  and  another  employe  of 
the  appellee  was  holding  the  handles  of  the 
scraper,  when  the  agent  of  the  appellee  or- 
dered him  to  drive  his  team  hitched  to  the 
scraper  down  a  steep  place  on  the  dump,  and 
by  reason  of  the  steepness  the  scraper  was 
jerked  from  the  hands  of  the  man  who  was 
holding  it  without  negligence  on  his  part 
The  scraper  struck  one  of  the  mules,  and  lacer- 
ated its  legs,  and  caused  the  injury  of  which 
complaint  is  made.  It  is  averred  that  the 
place  over  which  he  was  ordered  to  drive  was 
too  steep  to  be  perfectly  safe;  that  he  made 
complaint  and  objection  to  the  agent  of  the 
appellee  who  was  then  In  charge  of  the  work 
that  it  was  unsafe  to  drive  his  team  down  the 
dump;  that  the  agent  assured  him  that  the 
place  was  safe  to  drive  over  with  his  team ; 
that  the  agent  had  superior  knowledge  of  the 
dangerous  character  of  the  place  over  wbidi 
he  was  ordered  to  drive,  and  be  relied  upon 
the  assurance  of  the  agent  for  the  safety  of 
his  team.  The  appellant  seeks  to  recover 
oamages  for  the  Injuries  which  his  mule  sus- 
tained. The  court  sustained  a  demurra  to 
the  petition,  and  he  refusing  to  plead  further, 
it  was  dismissed. 

The  facts  stated  above  as  to  the  drcam- 
stancee  under  which  the  injury  was  received 
are  admitted  by  the  demurrer.  It  la  urged 
that  the  court  properly  sustained  a  donurrer. 
to  the  petition  because  the  dangerous  charac- 
ter of  the  place  was  as  plain  and  visible  to 
the  appellant  as  to  the  agent  of  the  appdlee, 
and,  therefore,  the  former  had  equal  impor- 
tunity with  the  master  to  know  of  tlie  danger 
to  be  encountered  in  driving  down  the  dump, 
and  assumed  the  risk  in  doing  aa  For  the 
appellant  It  is  contended  that  it  was  a  ques- 
tion for  the  Jury  to  determine  whether  the 
appellant  had  the  right  to  rely  upon  the  as- 
surance of  the  agent  of  the  appellee  that  it 
was  safe  to  drive  his  team  down  the  dump. 

It  Is  the  duty  of  the  master  to  furnish  a 
reasonably  safe  place  for  his  servant  to  work. 
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He  la  not  reqnired  to  furnish  a  place  that  is 
absolntely  safe.  Frequently  the  work  which 
the  servant  is  employed  to  do  is  dangerous  In 
Itself,  and  of  course  the  servant  assumes  the 
ordinary  risks  In  performing  that  character 
of  work.  If  a  servant  is  ordered  to  do  a 
thing  that  Is  obviously  dangerous,  or  so  mach 
so  that  a  prudent  person  would  not  take  the 
risk  of  doing  it,  and  the  servant  does  so,  and 
is  injured,  be  is  not  entitled  to  recover. 
Ross-Paris  CJo.  v.  Brown  (Ky.)  90  8.  W.  568. 
It  Is  said  in  the  case  of  Wilson  v.  Chess  & 
Wymond  Co.,  78  8.  W.  453,  26  Ky.  Law  Rep. 
1655:  "The  duty  of  the  master  to  furnish 
a  safe,  or  reasonably  safe,  place  in  which  the 
laborer  may  do  his  work  is  frequently  mls- 
onderstood  or  misapplied.  In  the  first  place, 
the  master  is  not  required  to  furnish  an  ab- 
solutely safe  place.  If  the  work  Is  in  and  of 
Itself  dangerous,  the  master  does  not  insure 
against  such  danger.  On  the  contrary,  there 
Is  nothing  better  settled  than  that  the  servant 
assumes  the  ordinary  risks  and  hazards  inci- 
dent to  the  character  of  his  work.  Whatever 
may  be  the  moral  obligation  resting  upon 
those  who  employ  people  In  hazardous  work 
to  furnish  them  the  safest  possible  means  to 
protect  them  from  injury,  the  law  does  not 
forbid  a  laborer's  undertaking  a  hazardous 
employment  with  full  knowledge  of  its  dan- 
gers. If  he  wants  to.  If  he  does,  the  law 
leaves  the  risk  upon  him,  for  he  has  assumed 
it"  In  the  case  of  Mellott  v.  Louisville  ft 
NashTllIe  R.  R.  Co.,  101  Ky.  212,  40  S.  W. 
696,  the  court  said:  "The  turn-table  was  in 
good  working  order,  every  part  of  it  was  fully 
exposed  to  view,  and  whatever  risk  attended 
Its  operation  was  visible.  Its  movement 
was  slow,  the  motive  power  was  furnished  by 
him  and  bis  fellow  servants,  but  a  step  was 
reqnired  to  place  him  in  absolute  safety."  It 
is  said  In  section  326,  V/ood  on  Master  and 
Serrant :  "The  servant  is  bound  to  see  for 
himself  such  risks  and  hazards  as  are  patent 
to  observation,  and  Is  bound  to  exercise  his 
own  skin  and  Judgment  in  a  measure,  and 
and  cannot  blindly  rely  upon  the  skill  and 
care  of  his  master." 

While  the  appellant  states  the  circum- 
stances under  which  the  mule  was  injured, 
and  alleges  that  the  knowledge  of  the  agent 
of  the  appellee  as  to  the  danger  of  performing 
the  work  which  he  was  ordered  to  do  was 
superior  to  his,  yet  the  averments  taken  to- 
gether show  to  the  contrary.  The  appellant 
owned  the  mules,  and  was  evidently  familiar 
with  their  capacity  for  going  up  and  down 
hills  and  performing  work,  and  the  dangers 
attending  the  execution  of  It  The  dump  was 
in  plain  view  of  him,  likewise  its  declivity,  and 
finmi  the  very  nature  of  things  he  must  have 
bad  the  same  means  of  calculating  the  dan- 
ger In  the  performance  of  the  work  assigned 
him  as  did  the  appellee.  It  seems  to  us  that 
If  tliere  conld  be  a  case  where  the  knowledge 
of  the  master  and  servant  were  exactly  the 
same  as  to  the  danger  of  the  work  to  be  per- 
formed, this  Is  the  case.    If  there  was  danger 


in  driving  the  mules  down  the  dump  with  a 
scraper  attached,  It  was  Just  as  obvious  to  the 
one  as  the  other.  The  appellant  admits  that 
he  knew  of  the  danger ;  he  assumed  the  risk. 
It  cannot  be  said  in  every  case  the  question 
as  to  whether  the  danger  was  obvious,  and 
whether  the  servant  has  a  right  to  rely  upon 
the  Judgment  of  the  master  in  the  executioa 
of  the  work  assigned  him,  must  be  submitted 
to  the  Jury.  There  are  cases  where  the  facts 
are  admitted,  and  it  would  be  a  question  of 
law  for  the  determination  of  the  court  as  to 
whether  the  danger  was  obvious,  or  whether 
it  was  so  dangerous  that  a  prudent  man 
would  not  have  undertaken  it,  although  order- 
ed to  do  so  by  the  master.  Suppose  that 
when  a  train  was  running  25  or  30  miles  an 
hour,  and  the  passenger  knew  that  fact,  and 
the  conductor  should  tell  him  that  he  could 
alight  from  the  train  In  safety,  and  he  should 
attempt  It  and  receive  Injuries,  certainly  In 
an  action  to  recover  for  the  injury  a  court 
would  tell  the  Jury  to  find  for  the  defendant 
Suppose  a  master  would  tell  a  workman  to 
Jump  from  an  elevation  of  12  or  15  feet  and 
he  should  do  so,  and  thereby  receive  injuries, 
and  a  suit  was  brought  to  recover  for  them,  a 
court  would  tell  the  Jury  to  find  for  the  de- 
fendant because  the  danger  of  making  the 
Jump  was  so  Obvious  that  he  took  the  risk 
himself.  Here  was  a  steep  bank,  a  pair  of 
mules  with  a  scraper  attached  to  them  was 
driven  down  the  bank  by  their  owner,  and  in- 
jured ;  and  before  starting  he  was  aware  of 
the  danger,  and,  therefore,  did  It  with  full 
knowledge  of  it  The  agent  of  the  appellee 
did  not  misrepresent  the  character  of  the 
dump,  he  did  not  make  a  misstatement  as  to 
the  sharpness  of  the  scraper  attached  to  the 
mules,  nor  as  to  the  ability  of  his  employe 
at  the  handles  to  control  the  scraper.  The 
appellee,  with  full  knowledge  of  the  peril  at- 
tending his  act,  must  be  held  to  have  assumed 
all  the  risk  of  it 
The  Judgment  Is  affirmed. 


WILSON  V.  TYB. 

(Court   of   Appeals    of   Kentucky.    March    29, 
190a) 

1.  Appeal  —  H armt.ess    Ebbob  —  RxquiBiNa 

ELEOnOK. 

Requiring  contestant  in  an  election  contest 
to  elect  whether  to  rely  on  the  alleKation  in 
the  petition  that  he  was  elected  to  the  office, 
or  the  allegation  that  the  election  was  void, 
is  harmless,  he  having  elected  to  rely  on  the 
former  and  having  at  the  time  of  the  order 
completed  his  proof  which  contained  nothing  to 
show  that  the  election  was  void. 

2.  Elections  —  Contest  —  Euoibiuty   ow 
Candidates. 

Under  Act  Oct  24,  1900  (Ky.  8t  1903,  I 
1506a),  repealing  the  prior  election  contest  law, 
which  expressly  authorized  the  question  of  the 
eligibility  of  the  contestee  to  be  passed  on,  and, 
in  lieu  thereof,  providing  that  If  It  appears 
that  there  was  such  fraud  that  neither  party 
can  be  adjadKed  to  have  been  fairly  elected,  the 
court  may  adjudge  that  there  has  been  no  elec- 
tion, the  question  of  eligibility  for  the  office 
may  not  be  passed  on  in  an  election  contest 
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Appeal  from  Circuit  Court,  Whitley  County. 

"To  be  ofBcially  reported." 

Election  contest  by  0.  S.  Wilson  against 
Rachel  Tye.  From  an  adverse  Judgment,  con- 
testant  appeals.    Aflirmed. 

Johnson  &  Snyder,  and  Greene  &  Van  Win- 
kle, for  appellant  Tye,  Denham  &  Jackson, 
for  appellee. 

NUNN,  J.  The  appellant  and  appellee 
were  opposing  candidates  for  the  office  of 
county  superintendent  of  common  schools 
for  Whitley  county,  at  the  November  election, 
1903.  The  board  of  election  commissioners 
for  that  county  canvassed  the  returns,  and 
found  that  the  appellee  had  received  a  major- 
ity of  votes  cast,  and  the  board  issued  to 
her  a  certificate  of  electioa  On  November 
25,  1805,  appellant  filed  a  petition,  under 
section  1506a  of  the  Kentucky  Statute  1903 
and  made  appellee  a  defendant,  and  sought 
to  have  the  court  declare  that  she  was  not 
elected  to  the  office;  but  that  he  was.  He 
alleged  In  substance  that  she  was  not  eligible 
or  legally  qualified  to  hold  and  perform  the 
duties  of  the  office,  for  the  reason  that  she 
was  not  24  years  of  age,  at  the  time  of  her 
pretended  election,  nor  would  she  be  on 
January  Ist,  succeeding  her  pretended  elec- 
tion, the  time  fixed  by  the  statute  for  her 
to  take  the  oath  and  assume  the  duties  of 
the  office.  He  also  alleged  that  she  was 
ineligible  for  the  reason  that  she  was  a 
woman.  He  further  averred  that  the  ballots 
furnished  by  the  county  clerk  used  in  the 
election,  in  the  various  voting  precincts  were 
illegal  and  void,  and  for  that  reason  the 
election  should  be  declared  void. 

On  December  16,  1905,  the  appellee  filed 
her  answer,  controverting  the  petition,  and 
asserted  that  appellant  and  the  county  clerk, 
an  ardent  supporter  of  his,  were  responsible 
for  the  kind  of  ballots  which  were  used  at 
the  election.  On  December  22,  1905,  the  ap- 
pellant filed  his  reply  which  completed  the 
pleadings.  The  appellant  completed  the  tak- 
ing of  his  proof,  on  January  6,  1906.  The 
appellee  did  not  take  any  testimony.  On  the 
26th  of  January,  1906,  the  court  made  the 
following  order:  "This  cause  having  been 
submitted  to  the  court  on  the  motion  of  the 
contestee  to  require  the  contestant  to  elect 
whether  the  statements  In  the  petition  to 
the  effect  that  contestant  was  duly  elected 
to  the  office  of  common  school  superintendent 
In  and  for  Whitley  county,  Ky.,  at  the  elec- 
tion which  was  held  in  said  county  on  the 
7th  day  of  November,  1905,  shall  be  stricken 
therefrom,  or  as  to  whether  these  statements 
therein  to  the  effect  that  the  election  was 
void  shall  be  stricken  therefrom,  and  the 
court  being  advised,  sustains  the  motion,  to 
which  the  contestant  excepts;  but,  being  re- 
quired to  make  the  election,  then  and  there 
elected  that  the  statements  in  the  petition 
to  the  effect  that  said  election  held  on  the 
7th  day  of  November,  1905,  waa  void,  shall 


be  stricken  therefrom,  which  Is  done,  to  all 
of  which  the  contestant  excepts."  The  ap- 
pellant complains  of  this  action  of  the  court. 
We  are  of  the  opinion  that  appellant's  rights 
were  not  prejudiced,  by  the  action  of  the 
court  in  this  matter.  He  had  completed  his 
proof  before  this  order  was  made,  and  be 
had  Introduced  no  testimony,  tending  to  show 
that  the  election  was  void.  On  February  3, 
1906,  the  court  tried  the  case,  and  found  that 
the  contestant  had  not  shown  himself  entitled 
to  the  relief  sought  and  dismissed  his  peti- 
tion. After  a  careful  consideration  of  the 
former  and  present  statutes  upon  the  subject 
of  contested  elections  we  have  arrived  at  the 
conclusion  that  the  lower  court  did  not  err 
in  dismissing  appellant's  petition. 

Under  the  provisions  of  fiev.  St  c.  32, 
art  7,  <  1,  subsec.  8,  p.  444,  Gen.  St  a  33. 
art.  7,  i  1,  subsec.  8,  p.  520,  Ky.  St  1899, 
{  1531,  subsec.  8,  those  authorized  by  law  to 
determine  the  rights  of  the  parties  In  con- 
tested election  cases  were  expressly  author- 
ized to  pass  upon  the  question  as  to  whether 
or  not  the  person  who  had  received  the  cer- 
tificate of  election  was  eligible  or  legally 
qualified  to  hold  the  office  at  the  time  of  the 
election,  or  at  the  time  the  persons  should 
have  been  inducted  Into  office;  but  this  pro- 
vision was  repealed  by  an  act  of  the  Legis- 
lature, October  24,  1900,  and,  in  lieu  thereof, 
the  following  provision  was  Inserted:  "Id 
case  it  shall  appear  from  an  inspection  of  the 
whole  record  that  there  has  been  such  fraud, 
intimidation,  bribery,  or  violence  in  the  con- 
duct of  the  election  that  neither  contestant 
nor  contestee  can  be  adjudged  to  have  been 
fairly  elected,  the  circuit  court,  subject  to 
revision  by  appeal,  or  the  Court  of  Appeals 
finally  may  adjudge  that  there  has  been  no 
election.  In  such  event  the  office  shall  be 
deemed  vacant  with  the  same  legal  effect 
as  if  the  person  elected  had  refused  to  qual- 
ify." Section  1696a  of  the  act  of  1900,  with 
all  of  its  subsections,  was  especially  enacted 
to  give  the  courts  the  right  to  try  contested 
election  cases,  in  lieu  of  board  of  contest 
and  it  defines  the  powers  of  the  court  and 
the  rules  of  procedure  in  the  trial  thereof; 
this  statute  prescribes  a  special  mode  of 
procedure,  and  the  court  Is  compelled  to  con- 
form to  it  in  the  trial  of  contested  elections. 
It  provides  a  speedy  remedy.  It  prescribes 
within  what  time  the  petition,  Roswac,  and 
reply  shall  be  filed,  and  within  what  time 
each  of  the  parties  must  take  their  proof, 
and  it  requires  both  the  Circuit  and  Court  of 
Appeals  to  hear  and  determine  the  case  as 
speedily  as  possible,  giving  It  preference 
over  all  other  cases,  and  then  defines  how 
the  court  shall  try  It  by  ascertaining  from 
the  record  who  was  elected;  but  if  It  appear- 
ed that  there  had  been  such  fraud.  Intimida- 
tion, bribery,  or  violence  In  the  conduct  of 
the  election  that  neither  the  contestant  nor 
contestee  could  be  adjudged  to  haye  been 
fairly  elected,  the  court,  in  such  event  should 
adjudge  that  there  had  been  no  election. 
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In  our  opinion  when  the  General  Assembly 
enacted  tbis  statnte,  In  lieu  of  the  former 
Ftatnte,  with  reference  to  the  trial  of  con- 
tested elections,  It  was  Intended  to  relegate 
tbe  question  of  eligibility  or  legal  qualifica- 
tions for  the  office  to  a  different  or  other 
mode  of  procedure.  Consequently  tbe  lower 
coort  was  without  power  In  this  action  to 
pass  upon  tbe  eligibility  of  the  contestee  to 
tbe  office  in  contest 

Far  these  reasons,  tbe  Judgment  of  tbe  low- 
er court  is  affirmed. 


DRAKE  et  al.  y.  HOLBROOE. 

(Court    of   Appeals   of   Kentucky.    March   21, 
1906.) 

1.  Affeal— Review  — Discbxtior  —  Chanoc 
OF  Venue. 

Under  Ky.  St.  1903,  {  1090,  maUng  the 
question  of  a  change  of  venue  a  matter  of  the 
discretion  of  the  trial  court,  a  denial  of  a  change 
of  venue  will  not  be  reviewed  except  in  case 
of  an  abuse  of  discretion. 

2.  Sake  —  SnBSEquBHT  Appeal  —  Questionb 

CONCLUDEn. 

Where  the  sufficiency  of  an  answer  was  not 
raised  on  the  first  appeal,  and  the  appellate 
court  in  effect  held  that  the  answer  was  suf- 
ficient, the  question  is  concluded,  and  will  not 
be  considered  when  raised  on  a  subsequent  ap> 
peal. 

3.  Fkauo— Meabube  or  Damages— Deceit— 
Saxe  or  Stock. 

In  an  action  for  damages  for  deceit  In  the 
sale  of  stock  where  the  false  representations  al- 
leged to  have  been  made  were  only  as  to  the 
debts  of  the  corporation,  the  measure  of  dam- 
ages was  the  difference  between  the  value  of 
the  stock  of  the  company  in  its  actual  financial 
condition  at  the  time  and  its  value  had  the 
company  heen  in  the  condition  represented. 

[fid.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fraud,  {|  60-62.] 

4.  Sake- iNSTBucnons. 

In  an  action  for  damages  for  fraud  in  the 
sale  to  plaintiff  of  corporate  stock,  the  falsr 
representations  alleged  to  have  been  made  were 
only  as  to  the  debts  of  the  comiMtny.  By  the 
first  instruction  the  court  fully  submitted  to 
tli<>  jury  the  question  as  to  whether  defendant 
had  made  the  false  representations,  and  correct- 
ly stated  the  mle  for  the  measure  of  damages, 
if  the  jury  found  plaintiffs  were  entitled  to  re- 
cover. By  the  second  instruction,  the  court  told 
the  jury  that  defendant  was  presumed  to  kuow 
the  financial  condition  of  the  corporation  because 
he  was  secretary  and  treasurer  of  it,  and  It  was 
his  duty  to  give  a  correct  statement  as  to  the 
rondition  of  the  company,  if  requested  to  do  so. 
Bj  the  third  instruction,  the  court  told  the  jury 
to  find  for  defendant,  It  he  did  not  make  any 
false  representations  as  to  the  financial  condi- 
tion of  tbe  company,  or  if  plaintiffs  bought  the 
stod(  on  their  own  investigation  and  judgment. 
Held,  that  such  instructions  sufficiently  submit- 
ted the  issues  to  the  jury. 
6.  Tbiai.  — InsTBucnoNB  — PABnotn.AB  Evi- 

DERCC 

An  instruction  inviting  undue  attention  to 
a  particular  part  of  the  evidence  tending  to 
support  plaintiff's  claim  is  improper. 
6.  AppKAii— Review— Vebdict. 

Where  there  wss  a  conflict  In  the  evidence, 
tbe  verdict  will  not  be  Interfered  with. 

Appeal  from  Circuit  Court,  Ohio  County. 
"Not  to  be  officially  reported." 


Action  by  W.  P.  Drake  and  others  against 
Rowan  Holbrook.  From  a  Judgment  for  de- 
fendant, plaintlfTs  appeal.    Affirmed. 

Little  &  Slack  and  Heavrin  &  Woodward- 
tor  appellants.  W.  S.  Pryor  and  Olenn  & 
Bingo,  for  appellee. 

PAYNTER,  J.  This  is  the  third  appeal  in 
this  case.  Drake  v.  Holbrook,  66  S.  W.  512, 
23  Ky.  Law  Rep.  1941 ;  Same  v.  Same,  78  8. 
W.  168,  25  Ky.  Law  Rep.  1491.  It  is  an  ac- 
tion for  damages  arising  from  the  sale  of 
stock  in  a  coal  mine  where  the  false  rep- 
resentations alleged  to  have  been  made  were 
only  as  to  tbe  debts  of  the  coal  company. 
Tbe  court  held  that  the  intrinsic  value  of  tbe 
property  bad  no  relevancy  to  the  action, 
and  that  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  tbe  stock  of  the 
company  in  Its  actual  financial  condition 
at  the  time,  and  its  value  had  the  company 
been  in  the  condition  represented  to  be.  Tbe 
appellants  contended  that  many  errors  were 
committed  to  their  prejudice  on  the  trial  ol 
tbe  case,  some  of  which  alleged  errors  will 
be  referred  to  in  this  opinion. 

Tbe  appellant  moved  the  court  for  a  change 
of  venue.  Evidence  was  Introduced  by  both 
parties.  Tbe  question  of  the  change  of  venue 
Is  addressed  to  the  sound  discretion  of  tbe 
trial  court  Section  1096,  Ky.  St  1903.  A 
careful  reading  of  the  evidence  convinces 
us  that  it  did  not  abuse  its  discretion,  but 
properly  overruled  the  motion  for  a  change 
of  venue.  It  is  urged  that  tbe  answer  did 
not  deny  the  essential  averments  of  the  pe- 
tition, and  therefore  tbe  court  erred  In  over- 
ruling appellant's  motion  for  a  Judgment, 
notwithstanding  the  verdict  This  question 
Is  concluded  by  tbe  former  appeals.  If  the ' 
answer  was  not  good,  that  queslon  should 
have  been  made  on  the  former  appeals.  This 
court  in  effect  has  held  the  answer  sufficient 
Besides  the  substance  of  the  averments  of 
tbe  petition  as  to  fraudulent  representations 
were  repeated  in  an  amended  petition  which 
was  filed  on  the  return  of  tbe  case  to  the 
lower  court  after  the  last  appeal,  and  an 
amended  answer  was  filed  thereto,  which  fully 
controverted  the  material  averments  which 
tbe  amended  petition  contained,  and  tbus  an 
issue  was  formed  and  tried. 

By  the  first  instruction  the  court  fully 
submitted  to  the  Jury  the  question  as  to 
whether  the  appellee  had  made  the  false  rep- 
resentations as  to  tbe  financial  condition  of 
tbe  company,  etc.,  and  correctly  stated  the 
rule  for  the  measure  of  damages,  If  tbe  Jury 
found  tbe  appellants  were  entitled  to  re- 
cover. By  the  second  instruction  tbe  court 
told  the  Jury  that  tbe  appellee  was  presumed 
to  know  the  financial  condition  of  the  coal 
company,  because  be  was  secretary  and 
treasurer  of  it  and  it  was  bis  duty  to  give 
a  correct  statement  as  to  the  condition  of  tbe 
company,  If  requested  to  do  so.  By  the  third 
instruction  the  court  told  the  Juiy  to  find 
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for  appellee,  if  be  did  not  make  any  false 
representations  as  to  the  financial  condition 
of  the  company  or  if  appellants  bought  the 
stock  on  their  own  Investlgatlou  and  judg- 
ment. We  tblnii  these  Instructions  sufficient- 
ly submitted  the  issues  to  the  jury.  The 
court  did  not  err  in  falling  to  give  an  in- 
struction as  to  the  alleged  representations 
by  Foster.  The  eTidence  as  to  the  Foster 
statement,  if  It  did  anything,  tended  to  show 
that  Holbroolc  made  representations  as  to 
the  financial  condition  of  the  company,  and 
an  instruction  upon  that  subject  would  have 
Invited  undue  attention  to  a  particular  part 
of  the  evidence  tending  to  support  appellant's 
claim.  We  have  examined  the  questions  as 
to  the  admission  and  rejection  of  testimony, 
and  we  have  found  no  error  committed  by 
the  court,  which  was  prejudicial  to  the  rights 
of  the  appellants.  A  reversal  is  sought,  be- 
cause the  verdict  was  contrary  to  the  evi- 
dence. There  was  a  conflict  In  the  evidence, 
and  it  was  the  province  of  the  jury  to  de- 
termine the  weight  and  effect  to  be  given  to 
It 

We  do  not  think  that  the  case  should  be 
reversed  for  the  alleged  misconduct  of  the 
attorney  for  the  appellee. 

The  judgment  is  affirmed. 


SKELTON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  22, 
1906.) 

1.  INSUBANCE  —  Agents  —  CoLLKCTiNO    Dues 
Without  License— Nature  of  Company. 

A  foreign  corporation  which  issues  certif- 
icates of  membership  amounting  to  a  contract 
of  life  insurance,  and  employs  agents  to  obtain 
members  who  are  not  required  to  be  attached  to  a 
lodge  to  be  insured,  though  it  be  an  assessment 
or  co-operative  insurance  company,  as  defined  by 
Ky.  St.  1903,  i  664.  is  a  foreign  insurance  com- 
pany, within  section  633,  subjecting  to  a  penal- 
ty, an  agent  of  a  foreign  insurance  company 
who  collects  insurance  dues  for  it  without  first 
obtaining  a  license. 

2.  Saks— Evidence— Aduissibiutt. 

In  a  prosecution  for  collecting  insurance 
dues  without  a  license  where  the  defense  was 
as  to  the  character  of  the  association,  evidence 
that  various  persons  had  obtained  insurance 
from  the  association  through  the  agent  without 
becoming  members  of  any  lodge  is  admissible 
to  show  the  association's  method  of  business, 
as  carried  on  by  the  agent  with  its  approval, 
and  that  lodge  membership  was  not  essential 
to  insurance  therein. 
8.  Indictment— Variance. 

An  Indictment  charged  defendant  with  col- 
lecting insurance  dues  without  a  license  from 
Mrs.  "Kate"  H.  The  evidence  showed  the  dues 
to  have  been  collected  from  Mrs.  "A.  E."  H. ; 
but  there  was  no  controversy  as  to  identity,  and 
no  attempt  to  show  that  the  two  names  did 
not  represent  the  same  i>er8on.  Held,  that  the 
variance  was  not  fatal. 

Appeal  from  Clrcrdt  Conrt,  McCracken 
County. 

"Not  to  be  officially  reported." 

John  W.  Skelton  was  convicted  of  solicit- 
ing Insurance  without  a  license,  and  he  ap- 
peals.   AflJrmed. 

Campbell  ft  Campbell,  for  appellant 


SETTLE,  J.    Appellant,  John  W.  Skelton. 

was  indicted  by  the  grand  jury  of  McCrack- 
en county  for  acting  as  "agent  In  this  state 
for  the  American  Benevolent  Association,  of 
St  Louis,  Mo.,  a  foreign  corporation  doing  a 
life,  accident,  and  sick  benefit  Insurance  busi- 
ness in  this  state  without  first  procuring  and 
having  a  license  from  the  insurance  commis- 
sioner of  Kentucky  to  act  as  such  agent,  in 
that  be  did  aid  and  assist  said  association 
in  the  transaction  of  Its  insurance  business. 
In  collecting  and  receiving  dues  and  pre- 
miums from  Mrs.  Kate  Harvey  on  a  policy 
of  Insurance  Issued  by  said  association  to  ber, 
against  the  peace,"  etc.  Appellant  by  Ills 
consent  and  that  of  the  commonwealth's  at- 
torney, was  tried  under  the  Indictment  by 
the  court  without  the  intervention  of  a  jury, 
found  guilty  of  the  offense  charged,  and  bis 
punishment  fixed  at  a  fine  of  $51,  for  which, 
and  the  costs  of  the  prosecution,  judgment 
was  duly  entered  against  him,  and  from  that 
judgment  he  has  appealed. 

It  Is  not  denied  by  appellant  that  he  was 
acting  as  agent  of  the  foreign  Insurance  coui- 
pany,  or  association  named  in  the  indictment, 
or  claimed  by  him  that  be  had  a  license  from 
the  state  Insurance  commissioner  to  act  as 
such  agent ;  but  it  Is  contended  by  him,  and 
such  was  his  defense  in  the  lower  court  that 
the  company  or  association  in  question  is 
merely  a  benevolent  association  of  fraternal 
character,  and  though  it  makes  contracts  of 
insurance,  It  only  does  so  with  Its  lodge  mem- 
bers, and  its  business  of  insuring  them  Is 
carried  on  by  Its  agents  appointed  to  organize 
local  lodges  of  the  society,  and  that  for  these 
reasons  no  license  is  required  to  entitle  Its 
agents  to  do  business  in  this  state.  In  Sims 
▼.  Commonwealth,  114  Ky.  827,  71  S.  W.  929, 
every  question  presented  by  the  record  In 
this  case,  save  one,  was  fully  considered  and 
decided  by  this  court  The  one  question 
raised  In  this  case  and  not  decided  In  that 
win  be  considered  further  on  In  this  opinion. 
The  society  represented  by  Sims  in  the  case, 
supra,  wbich  was  called  the  "National  In- 
dustrial Benevolent  Endowment  Company  of 
Lynchburg,  Va.,"  was  precisely  such  an  as- 
sociation as  the  one  represented  by  appellant, 
and  conducted  Its  business  of  Insurance  In 
substantially  the  same  way.  In  that  case  the 
same  defense  was  Interposed  that  was  made 
In  this,  and  It  was  held  In  that  case  as  In 
the  case  of  United  Order  of  the  Golden  Su- 
preme Commandery  of  United  Order  of  Gold- 
en Cross  of  the  World  v.  Hughes,  114  Ky.  175, 
70  8.  W.  405,  that  the  company  was  an  "as- 
sessment or  co-operative  company"  declared 
by  section  664  Ky.  St  1903,  to  be  an  insurance 
company  on  the  co-operative  or  assessment 
plan,  although  It  had  its  lodges  In  various 
localities. 

It  appears  from  the  evidence  In  this  case 
that  numerous  persons  have  been  Insured  by 
appellant's  company  who  never  became  mem- 
bers of  the  lodge  in  Paducah,  or  elsewhere; 
that  sach  of  its  members  as  belong  to  the 
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lodge  Joined  It  after  tbey  were  Insured ;  and 
tbat  lodge  membership  Is  not  really  neces- 
sary to  entitle  one  to  avail  himself  of  the 
insnrance  offered  by  the  company.  Indeed, 
the  one  policy  bolder  named  In  the  Indict- 
ment, Mrs.  Harvey,  did  not  become  a  mem- 
ber of  a  lodge  until  after  the  prosecntion 
against  appellant  was  Instituted,  and  more 
tban  two  years  after  she  was  insured  by 
him  as^agent.  It  was  not,  however,  for  is- 
suing to  her  the  policy  of  Insnrance  that  ap- 
pellant was  Indicted,  but  for  collecting  and 
receiving,  within  a  year  before  the  finding 
of  the  Indictment,  from  her,  for  the  insurance 
company  of  which  he  was  agent,  dues  and 
premiums  on  such  policy.  In  view  of  the 
evidence  presented  by  the  record  we  are  con- 
strained  to  say  in  this  case  as  was  said  in 
Sims  T.  Commonwealth,  supra:  "Altbongb 
appellant's  company  may  be  deemed  an  as- 
sessment or  oo.operatlve  insurance  company, 
as  defined  In  section  664  of  the  statute,  that 
fact  will  not  relieve  him  from  the  penalty 
imposed  by  the  Judgment  of  the  lower  court, 
for  It  is,  beyond  doubt,  a  foreign  corpora- 
tion, and  In  law  and  in  fact  an  insurance 
company,  he  was  required  by  section  633  of 
the  statute,  supra,  to  obtain  of  the  Insurance 
commissioner  a  license  to  represent  it  as  agent 
before  transacting  any  business  for  the  com- 
pany in  this  state." 

It  la  complaiiied  by  appellant  tbat  the  low- 
er court  erred  to  his  prejudice  in  permitting 
vartons  persons  to  testify  as  witnesses  for 
the  commonwealth  that  they  had  obtained 
from  appellant's  Insnrance  association, 
througb  him  as  agent,  insurance  such  as  Its 
charter  allows,  without  becoming  members 
of  the  local,  or  any  lodge  of  the  association. 
We  think  this  testimony  was  comi)etent,  for 
the  purpose  of  showing  the  association's 
methods  of  business,  to  prove  that  appellant, 
as  Its  agent,  conducted  Its  business  by  those 
methods  with  its  approval,  and  that  lodge 
monbership  was  not  essential  to  the  right 
to  insure  with  the  association.  Finally  it  is 
insisted  for  appellant  (and  this  is  the  only 
question  raised  in  the  case  at  bar  that  was 
not  settled  in  the  Sims  Case)  that  as  the 
only  person  the  Indictment  charges  him  with 
collecting  dues  and  premiums  from  on  a  pol- 
icy of  Insnrance  for  the  association  as  agent 
la  named  therein  as  Mrs.  "Kate  Harvey," 
and  the  witness  by  whom  the  commonwealth 
proved  the  acts  of  appellant  constituting  the 
offense  charged  was  Mrs.  A.  £1.  Harvey,  this 
difference  In  name  was  sucb  a  variance  be- 
tween the  allegations  of  the  indictment  and 
proof  as  authorized  his  acquittal.  We  are 
of  opinion  that  this  contention  Is  without 
merit.  The  gravamen  of  the  offense  is  the 
doing  of  Insnrance  business  in  this  state  by 
appellant  as  agrait  of  a  foreign  Insurance 
company  witbont  license.  Perhaps  the  in- 
dictment would  bave  been  sufficient  without 
naming  any  person  to  whom  Insurance  for 
the  ocmipany  was  granted.  However,  that 
question  la  not  before  us;  hence  It  Is  not  de- 


cided. But  no  question  was  raised  upon  the 
trial  as  to  the  identity  of  Mrs.  A.  B.  Harvey 
with  the  Mrs.  Kate  Harvey,  named  in  the 
indictment  as  the  person  of  whom  appel- 
lant, as  agent  of  the  foreign  Insurance  com- 
pany, collected  dues  and  premiums  on  a 
policy  issued  her  by  tbat  company,  though, 
when  upon  the  witness  stand,  she  was  sub- 
jected to  a  lengthy  examination  and  cross- 
examination  touching  her  insurance  transac- 
tions with  appellant  as  agent  We  take  it 
that  ber  first,  or  Christian  name,  is  Kate, 
and  tbat  the  letters  A.  B.  are  tbe  initials  of 
her  husband's  Christian  name.  At  any  rate 
she  is  Mrs.  Harvey,  and  it  was  shown  by 
her  testimony,  and  is  not  denied  by  appel- 
lant, tbat  she  bad  been  Insured  by  his  com- 
pany under  a  policy  delivered  to  her  by  him 
as  agent,  and  that  he  bad  repeatedly  col- 
lected of  her  dues  and  premiums  there<Mi, 
and  he  did  not  show,  or  attempt  to  prove 
tbat  any  other  Mrs.  Harvey  had  been  insur- 
ed by  the  company  of  which  he  Is  agent  The 
alleged  variance  was  therefore  not  material. 

In  Kriel  v.  Commonwealth,  68  Ky.  362, 
the  accused  was  indicted  for  killing  Barbara 
Kriel,  his  wife,  the  evidence  showed  that 
her  name  was  Margaret  KrieL  In  tbe  low- 
er court  no  objection  to  the  evidence  was 
made  on  tbat  account,  and  no  motion  made 
to  withdraw  the  case  from  tbe  Jury.  In 
passing  upon  the  error  in  the  indictment  as 
to  tbe  name  of  tbe  wife,  this  court  held  that 
after  conviction,  the  court,  upon  appeal,  could 
not  suppose  that  the  misdescription  of  ber 
given  name  could  have  misled,  or  in  any 
manner  have  prevented  the  accused  from  hav- 
ing a  fair  trial.  Boblnson  v.  Commonwealth, 
88  Ky.  386,  11  S.  W.  210. 

No  objection  was  made  by  appellant  in  the 
court  below  to  the  testimony  of  Mrs.  Harvey, 
nor  did  he  move  to  quash  the  Indictment 
withdraw  the  case,  or  discharge  the  Jury. 

Being  of  opinion  that  appellant  bad  a  fair 
trial,  the  Jndgment  is  affirmed. 


MOBILE  &  O.  R.   CO.   v,   COMMON- 
WEALTH. 

(Goort  of  Appeals  of  Kentucky.    March  22, 
1906.) 

1.  RAII.BOADS  —  CaOBSINO  SlORAIJi  —  VlOLA- 

TiOH  or  Statute — Cbdiinal  Pbosboution— 

EVIDEHCK— SCFFICIKNCT. 

In  a  prosecution  against  a  railroad  com- 
pany for  Violation  of  Ky.  St  1903,  (  786,  re- 
quiring certain  sisals  to  be  given  at  crossings, 
evidence  held  sumcient  to  support  a  conviction. 

2.  Gbimirai.  Law— Appkai/— WA.ITKB  or  Bb- 
BOB— Oral  Instbuctiohb. 

Under  Cr.  Code  Prac.  S  225,  requiring  in- 
structions to  be  In  writing,  defendant  In  a  prose- 
cution for  a  misdemeanor  cannot  coraplam  on 
appeal  of  the  fact  tbat  oral  Instructions  were 
given  where  no  objection  was  made,  and  this 
is  true,  though  the  failure  to  instruct  In  writ- 
ing was  made  a  ground  for  new  trial. 

[Ed.  Note. — For  cases  in  point  see  voL  ISi 
Cent  Dig.  Criminal  Law,  {  2646.1 
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Appeal  from  Circuit  Court,  Fulton  County. 

"To  be  officially  reported." 

The  Mobile  &  Oblo  Railroad  Company  was 
convicted  of  violating  Ky.  St.  1903,  t  788, 
requiring  railroads  to  give  signals  at  cross- 
ings, and  appeals.    Affirmed. 

E.  T.  Bnllock  and  Lansden  &  Leek,  for 
appellant 

SETTLE,  X  The  appellant,  Mobile  &  Oblo 
Railroad  Company,  was  indicted  and  tried  In 
the  lower  court  for  failing  to  sound  the 
whistle  or  ring  the  bell  of  the  locomotive 
engine  of  one  of  its  passenger  trains  In  ap- 
proaching and  passing  the  place  where  a 
public  highway,  known  as  the  "state  road," 
crosses  Its  railroad  at  or  near  Cayce,  Fulton 
county;  the  crossing  being  outside  of  an 
incorporated  city  or  town.  The  trial  result- 
ed In  appellant's  conviction,  and  the  fixing  of 
its  punishment  by  verdict  of  the  Jury,  and 
Judgment  of  the  court,  and  a  fine  of  $100. 
Appellant  filed  motion  and  grounds  for  a  new 
trial,  which  the  court  overruled,  and  it  has 
appealed. 

The  Indictment  was  found  under  section 
788,  Ky.  St  1903,  which  provides:  "Every 
company  shall  provide  each  locomotive  en- 
gine passing  upon  its  road  with  a  bell  of  or- 
dinary size,  and  steam  whistle,  and  such  bell 
shall  be  rung  or  whistle  sounded  outside  of 
incorporated  cities  and  towns  at  a  distance 
of  at  least  fifty  rods  from  the  place  where 
the  road  crosses,  upon  the  same  level,  any 
highway  or  crossing,  at  which  a  sign  board 
Is  required  to  be  maintained,  and  such  bell 
shall  be  rung  or  whistle  sounded  continually 
or  alternately  until  the  engine  has  reached 
such  highway  crossing,  and  shall  give  such 
signals  in  cities  and  towns  as  the  legislative 
authorities  thereof  may  require."  Section 
7t&  provides  the  penalty  for  a  violation  of 
the  provisions  of  section  786,  which  is  a 
fine  of  not  less  than  $100,  nor  more  than  $500. 

It  is  insisted  for  appellant  that  the  Judg- 
ment appealed  from  should  be  reversed  upon 
two  grounds:  (1)  Because  there  was  no  evi- 
dence to  support  the  verdict;  (2)  because 
the  court  Instructed  the  Jury  orally,  Instead 
of  In  writing,  as  provided  by  section  225,  Or. 
Code  Prac. 

As  to  the  first  contention.  It  is  sufficient  to 
say  that  the  seven  witnesses  Introduced  by 
the  commonwealth  testified  In  substance 
that  there  was  a  long  blast  from  the  en- 
gine whistle  as  the  train  came  tn  sight,  fol- 
lowed by  two  shorter  blasts  at  the  signal 
post,  the  last  being  the  signal  for  stopping 
at  the  Cayce  station;  but  there  were  no  sig- 
nals from  the  train,  either  by  the  blowing 
of  the  whistle  or  ringing  the  bell,  for  the 
public  crossing  which  is  200  yards  south  of 
the  Cayce  depot,  though  the  statute,  supra, 
made  it  the  duty  of  those  in  charge  of  the 
train  to  ring  the  bell  or  sound  the  whistle 
at  a  distance  of  at  least  50  rods  from  the 
crossing  and  to  continuously  or  alternately 
ring  the  one  or  sound  the  other  until  the  en- 


gine reached  the  crossing.  It  Is  true  that 
much  of  this  testimony  was  of  a  negative 
character;  that  is,  to  the  effect  that  some 
of  the  witnesses  did  not  hear  any  ringing  of 
the  bell  or  blowing  of  the  whistle  as  the 
train  approached  the  crossing,  but  others 
of  them  were  more  positive  in  their  state- 
ments as  to  the  absence  of  these  signals.  It 
cannot  be  denied  that  each  of  the  seven 
commonwealth's  witnesses  was  favorably 
situated  to  see  the  train,  watch  Its  move- 
ments, and  hear  Its  signals  from  the  time 
It  first  whistled  for  the  station  until  it 
reached  the  crossing.  One  of  them  was 
looking  for  and  watching  the  train  with  tbe 
view  of  becoming  a  passenger  on  It  from 
.Cayce,  and  two  others  had  the  horse  they 
were  driving  killed  and  their  vehicles  broken- 
in  a  collision  with  the  train,  which  ran  into 
them  at  the  crossing. 

Appellant  also  Introduced  seven  witnesses 
upon  the  trial,  including  the  conductor,  en- 
gineer, and  fireman  in  charge  of  tbe  train, 
and  many  of  these,  especially  the  trainmen, 
testified  not  only  as  to  the  signals  given  for 
the  Cayce  station,  but,  in  addition,  that  the 
train  whistled  toe  the  public  crossing,  and 
that  the  engine  bell  was  rung,  not  only  50 
rods,  but  at  a  greater  distance,  from  and  be- 
fore reaching  tbe  crossing,  and  that  it  con- 
tinuously rang  until  the  crossing  was  passed. 
It  is  likewise  true  that  appellant's  witnesses 
■were  also  advantageously  placed  for  seeing 
and  hearing  the  train.  It  Is  quite  apparent 
that  the  evidence  was  very  conflicting.  In- 
deed, we  have  rarely  found  evidence  more  so; 
but,  while  this  Is  true,  it  cannot  fairly  be- 
claimed  that  there  was  no  evidence  to  sup- 
port the  verdict  Tbe  Jury  could  not  have 
been  actuated  by  either  passion  or  prejudice 
In  reaching  a  verdict,  for  the  fine  assessed 
against  appellant  Is  the  lowest  that  can  be 
Inflicted  under  the  statute.  Manifestly  the 
v^dlct  cannot  be  disturbed  upon  the  ground 
of  a  failure  of  proof. 

The  second  contention  of  appellant  does- 
not  meet  with  onr  concurrence.  It  Is  true- 
tbat  section  225,  Cr.  Code  Praa,  provides 
that  in  criminal  and  penal  cases  instruc- 
tions that  are  given  by  the  trial  court  must, 
be  In  writing,  but  In  a  prosecution  for  mis- 
demeanor many  rights  may  be  waived  by  a. 
defendant  which  he  would  not  be  allowed  to- 
waive  in  a  prosecution  for  a  felony.  For  in- 
stance, upon  trial  for  a  misdemeanor,  the- 
defendant  may  consent  to  be  tried  by  the 
court  without  the  intervention  of  a  Jury,  or 
he  may  consent  to  be  tried  by  a  Jury  com- 
posed of  less  than  12  men,  or  with,  or  with- 
out, his  consent,  be  tried  and  convicted  in 
his  absence.  A  waiver  may  also  arise  from 
a  failure  to  object  In  this  way  errors  of 
law  that  are  committed  by  a  trial  court  may 
often  be  waived.  The  record  in  the  case  at 
bar  shows  that  the  trial  Judge,  after  the  evi- 
dence was  concluded,  orally  Instructed  tbe 
Jury  as  to  the  law  of  the  case,  but  it  does 
not  show  that  he  was  requested  by  counseli 
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for  appellant  to  Instruct  In  writing,  or  that 
•connsel  objected  to  the  oral  Inatructlona. 
However,  we  do  not  mean  to  gay  that  a  re- 
-qoMt  from  counsel  for  written  Instructions 
-wu  necessary,  but  do  hold  that  the  failure  of 
appellant's  counsel  to  object  to  the  oral  In- 
strnctlons,  and  to  have  the  record  show  that 
the  action  of  the  court  In  giving  oral,  in- 
stead of  written.  Instructions  was  excepted 
to  by  appellant,  estops  it  from  objecting  In 
this  court  that  the  Instructions  were  not  In 
writing.  Herr  v.  Com.,  28  Ky.  Law.  Rep. 
1131.  91  S.  W.  666. 

The  fact  that  the  error  of  the  lower  court 
In  failing  to  instruct  the  jury  In  writing  was 
made  a  ground  for  a  new  trial  will  not  au- 
thorize a  review  of  the  question  by  thl< 
conrt  in  the  absence  of  an  exception  taken 
at  tbe  time  the  error  was  committed  and 
then  entered  of  record.  Nor  would  the  low- 
•pr  court  have  been  authorized  to  grant  appel- 
lant a  new  trial  because  of  the  error  in  ques- 
tion, as  complaint  of  it  was  made  for  tbe 
first  time  in  the  motion  for  a  new  trial.  Cr. 
Code  Prac.  S  281;  Kennedy  v.  Com.,  14 
Bnsb,  340;  Com.  t.  Simons,  100  Ey.  164, 
37  S.  W.  949. 

Being  unable  to  find  in  tbe  record  any 
error  that  was  prejudicial  to  tbe  substan- 
tial rights  of  appellant,  the  judgment  Is 
Affirmed. 


McGREWS  EX'B  v.  O'DONNBMi. 

•VCourt   of    Appeals   of   Kentucky.    March   22, 
190a) 

1.   EXKCCTORn— TiTABlLlTIES    OF    ESTATB— PEB- 

soKAi.  Sebvicks  to  Decbdent  —  Action  — 
Pleading. 

In  an  action  aRainat  an  executor  for 
-personal  servioea  rendered  to  decedent,  alleica- 
tions  as  to  the  amonnt  of  decedent's  estate  were 
immaterial,  and  should  have  been  stricken  ont 
on  motion. 

i  Limitation  o»  Actions— Reviving  Debt- 
Promise  TO  Pat. 

To  cut  off  the  running  of  the  statute  of 
limitations  there  must  b«  a  clear  and  express 
promise  to  pay  the  claim  to  which  the  statute 
applies,  and  loose  declarations  are  insufficient. 

[BM.  Note. — ^For  cases  In  point,  see  vol.  33. 
Cent.  Dig.  Limitation  of  Actions,  {§  599,  600.1 

3.  TBIAl>-lN8TBrCTI0NS— ASSUMPTION    AS    TO 

Facts. 

In  an  action  against  an  executor  for  per- 
Konal  services  rendered  to  decedent,  In  which  de- 
fendant pleaded  as  a  counterclaim  certain  notes 
fiven  by  plaintilf  to  decedent,  nn  instruction 
tliat,  if  tbe  Jnry  found  for  plaintiff  they  must 
deduct  the  sum  dne  on  the  notes,  was  erroneous, 
because  asframlng  that  the  amount,  if  any,  due 
plaintiff  for  her  services,  was  greater  than  the 
balance  dne  on  the  notes. 

4.  WoBK  AND  Labob— Measure  of  Recovebt. 

In  an  action  for  personal  services,  without 
any  contract  as  to  the  amount  of  compensation, 
plaintiff  is  entitled  to  recover  the  reasonable 
value  of  the  services  rendered,  and  not  such  a 
sum  as  will  reasonably  compensate  her  for  the 
services. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Work  and  Labor,  f  56.] 

i.  Bake— iNSTBUcnoNS. 

In  an  action  for  personal  services,  an  in- 
•stmction  that  if  the  Jury  believed  that  plaintiff 


was  employed  "in  tbe  years"  from  December  1, 
1807,  to  December  1,  1802,  or  "either  of  them," 
to  perform  labor,  etc.,  plaintiff  was  entitled  to 
recover,  should  have  been  modified  by  omitting 
the  words  "in  the  years,"  and  substituting  the 
phrase  "or  any  part  of  such  time".for  the  words 
''or  either  of  them." 

6.  Same— Promise  to  Qivb  Pbopebtt— Evi- 
dence. 

In  an  action  for  personal  services,  proof  of 
a  statement  by  the  person  to  whom  the  services 
were  rendered  with  reference  to  her  intention 
to  give  plaintiff  certain  property,  could  not  be 
considered  in  fixing  the  value  of  plaintiff's 
services  but  only  in  determining  whether  the 
services  were  rendered  upon  the  understanding 
that  they  were  to  be  paid  for, 

7.  Executors  —  AcrrioN  —  Bvidenok— Aoiilis- 

SIBILITY. 

In  an  action  against  an  executor  for  per- 
sonal services  rendered  decedent,  evidence  of 
appraisers  as  to  what  they  found  in  the  kitchen 
and  larder  something  like  a  month  after  de- 
cedent died,  was  not  admissible. 

Appeal  from  Circuit  Court,  Franklin 
County. 

"Not  to  be  officially  reported." 

Action  by  Annie  O'Donnell  against  one 
Hammond.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

T.  L.  Edelen,  B.  H.  Youngs  Frank  Chinn, 
and  Stuart  Chevalier,  for  appellant  John 
B.  Lindsey,  for  appellee. 

HOBSON,  C.  J.  Mrs.  Susan  McOrew  hav- 
ing died  testate  a  resldoit  of  Frankfort  on 
December  3,  1002,  appellant,  Hammond, 
qualified  as  the  executor  of  her  will.  Ap- 
pellee, Annie  O'Dounell,  who  was  a  great- 
niece  of  Mrs.  McOrew,  filed  tills  suit  against 
the  executor  to  recover  for  personal  services 
rendered  by  her  to  her  aunt  for  six  years 
prior  to  her  death,  at  the  rate  of  $1,000  a 
year.  Mrs.  McGrew  held  on  Mrs.  O'Donnell 
at  her  death  two  notes  which  with  the  credits 
on  them  read  as  follows : 

"Frankfort,  Kentucky. 

"I  this  14th  day  of  October  Iwrrow  from 
my  aunt  Mrs.  Susan  McOrew  Five  Hundred 
Dollars  at  six  per  cent  Interest  to  be  paid 
back  when  she  calls  for  it 

"Annie  O'Donnell. 

"Interest  paid  April  7,  1902,    $15.00. 

"Interest  paid  Oct.  1,  1902,    $15.00." 

"Frankfort,  Kentucky. 

"I  this  28th  day  of  December,  1899  borrow 
from  Mrs.  Susan  McOrew  Five  Hundred  Dol- 
lars at  six  per  cent  interest  to  l>e  paid  back 
on  time. 

"Annie  Lee  O'Donnell. 

"Paid  of  principal  by  cash,  $30.00,  Feb.  21, 

leoo. 

"Paid  of  principal  by  cash,  $20.00,  June  1, 
1900. 

"Interest  June,    $15.00. 

"Interest  Dec.,     $13.6a 
"1901. 

"Interest  June,    $13JS0. 

"Interest  Dec.,     $13.50. 

"Interest  June,    $13.50." 

The  executor  by  his  answer  denied  the 
allegations  of  tbe  petition  and  pleaded  the 
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notes  as  a  set-off,  praying  Judgment  therefor. 
On  final  trial  there  was  a  verdict  and  Judg- 
ment In  favor  of  the  plalntlfF  for  the  sum 
of  ^,500  subject  to  a  credit  of  the  amount 
of  the  notes,  and  from  this  Judgment  the 
executor  appeals. 

The  plaintiff  alleged  In  her  petition  that 
there  came  to  the  hands  of  the  executor  real 
and  personal  estate  of  the  valne  of  .more  than 
160,000,  all  or  the  greater  part  of  which  was 
yet  In  his  hands,  and  that  he  bad  then  In 
his  hands  at  least  $37,000  of  personal  estate 
of  the  decedent  The  defendant  moved  to 
strike  this  out  The  court  overruled  the 
motion.  This  was  error.  The  plaintiff  can 
only  recover  what  her  services  were  reason- 
ably worth  and  It  is  immaterial  what  estate 
the  testatrix  left  or  how  mncb  was  in  the 
executor's  bands.  The  criterion  for  valuing 
personal  services  is  the  reasonable  valne  of 
the  services  and  not  the  amount  of  the  estate 
of  the  defendant  The  jury  had  no  right 
to  take  such  a  matter  into  consideration  and 
it  should  have  been  eliminated  from  the  case. 
Appellant  Insists  that  a  peremptory  Instruc- 
tion should  have  been  given  In  bis  behalf  on 
the  evidence  for  the  plaintiff.  He  relies  upon 
the  rule  so  often  laid  down  by  this  Court 
that  as  between  relatives  who  are  members 
of  the  family  of  the  deceased  services  will 
be  presumed  to  be  gratuitous  and  will  not 
be  allowed  to  be  recovered  for  without  clear 
and  decisive  proof  that  they  were  rendered 
with  the  expectation  and  understanding  that 
they  were  to  be  paid  for.  But  in  this  case 
Mrs.  O'Donnell  was  a  married  woman  living 
some  distance  from  her  aunt  and  there  was 
sufficient  proof  to  go  to  the  Jury  to  the  ef- 
fect that  both  she  and  Mrs.  McGrew  under- 
stood and  Intended  that  her  services  were  to 
be  paid  for.  The  court  gave  the  Jury  this 
Instruction :  "If  the  Jury  believe  from  the 
evidence  that  the  plaintiff  Annie  O'Donnell 
was  employed  by  Susan  McGrew  [in  the 
years]  from  December  1,  1897,  to  December  1, 
1902,  or  either  of  them  to  perform  labor  and 
do  work  as  an  agent  in  the  management, 
repairing,  and  renting  her  houses,  and  that 
said  Susan  McOrew  also  employed  said  Annie 
O'Donnell  to  perform  services  of  a  menial 
nature,  in  rendering  personal  services  to  said 
Susan  McGrew,  and  that  both  Mrs.  McGrew 
and  Mrs.  O'Donnell  understood  and  expected 
that  Mrs.  O'Donnell,  the  plaintiff,  should  be 
compensated  for  all  such  services  as  above 
set  out  then  they  should  find  for  the  plaintiff 
in  such  sum  'as  will  reasonably  compensate 
said  plaintiff  for  the  services  so  rendered. 
If  any,  not  to  exceed  $5,000,  the  amount 
claimed  in  the  petition,  and  from  whatev^ 
sum  they  find.  If  any,  they  must  deduct  the 
sum  of  $1,028.75,  the  amount  due  the  estate 
of  Susan  McGrew  from  plaintiff  on  the  two 
promissory  notes  for  $500  each,  and  the 
Interest  to  December  24,  1903." 

The  court  properly  confined  the  recovery 
to  Ave  years  before  the  death  of  the  testatrix. 


To  cut  off  the  running  of  the  statute  there 
must  be  a  clear  and  express  promise  to  pay 
the  claim  to  which  the  statute  applies.  Loose 
declarations  are  InEufficient  The  proof  here 
was  insufficient  to  warrant  a  recovery  for 
more  than  five  years  and  the  court  properly 
so  held.  He  also  properly  Instructed  the  Jury 
that  they  should  not  find  for  the  plaintiff  for 
any  services  which  were  rendered  without  ex- 
I>ectation  of  compensation.  But  the  Instruc- 
tion given  is  prejudicial  to  appellant  In  that 
It  assumes  that  the  amount  of  plaintiff's  serv- 
ices was  more  than  the  balance  due  on  the 
notes.  It  was  also  prejudicial  In  directing 
the  Jury  to  find  for  the  plaintiff  such  sum 
as  will  reasonably  compensate  plaintiff  for 
the  services  rendered.  There  was  proof  tend- 
ing to  show  that  Mrs.  O'Donnell  neglected  her 
own  family  and  household  duties  to  attend  to 
her  aunt  What  would  compensate  her  for 
the  self-sacrifice  Involved  Is  not  the  question 
to  be  tried.  She  is  only  entitled  to  the  rea- 
sonable and  fair  value  of  the  services  ren- 
dered. In  lieu  of  the  latter  part  of  this  in- 
struction following  the  word  "then"  the  court 
should  have  told  the  jury  that  they  should 
allow  the  plaintiff  the  fair  and  reasonable 
value  of  the  services  so  rendered  in  so  far  as 
they  had  not  been  paid  for  and  that  ttaes 
should  allow  the  defendant  on  his  set-off  the 
amount  of  the  two  notes  $1,028.75,  and  sub- 
tract one  amount  from  the  other  and  find  a 
verdict  for  the  party  entitled  thereto  as  the 
case  may  be.  The  words  "In  the  years" 
which  we  have  placed  in  brackets  should  be 
omitted,  and  the  words  "or  any  part  of  said 
time"  should  be  substituted  for  the  words  "or 
either  of  them." 

The  court  should  also  instruct  the  Jury  that 
the  proof  as  to  the  statements  made  by  Mrs. 
McGrew  with  reference  to  her  Intention  to 
give  the  plaintiff  either  the  house  and  lot 
where  she  lived  or  the  Graham  property  was 
not  to  be  considered  In  fixing  the  value  of 
plaintiff's  services,  but  only  in  determining 
whether  the  services  were  rendered  upon  the 
understanding  and  expectation  of  Mrs.  Mc- 
Grew and  Mrs.  O'Donnell  that  they  were  to 
be  paid  for.  The  fact  that  appellee  executed 
the  notes  and  made  the  payments  on  them 
as  shown  Is  not  easily  reconciled  with  the 
claim  now  presented,  but  this  is  a  question 
for  the  Jury  on  all  the  evidence.  There  is 
proof  in  the  record  fixing  the  value  of  ap- 
pellee's services  on  the  basis  of  what  a  trained 
nurse  would  charge,  but  the  proof  la  so  in- 
definite as  to  what  part  of  the  time  the  tes- 
tatrix needed  a  nurse  that  this  evidence  does 
not  seem  to  us  of  much  value.  Aside  from 
this  testimony  there  is  little  In  the  record 
which  would  Justify  a  verdict  for  anything 
like  the  amount  found  by  the  Jury.  The  evi- 
dence of  the  two  appraisers  as  to  what  they 
found  in  the  kitchen  and  larder  on  December 
Slat  should  not  have  been  admitted.  Mrs. 
McGrew  was  sick  some  time  before  she  died, 
and  that  pro%'lsions  were  on  hand  something 
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:ike  a  montb  after  she  died  threw  no  light 
oa  the  case.  Upon  the  whole  record  we  con- 
dode  that  a  new  trial  should  be  granted. 

Judgment  reversed,  and  cause  remanded  for 
farther  iiroceedlnga  consistent  herewith. 


TINGLE  V.  KELLX. 

(Gonrt  of  Appeals  of  Kentucky.    March  23, 
1906.) 

1.  SaIXB  —  REkOEDT    OF    BTTYSB  —  ACTION    FOB 

Bbeach  of  Cortraot. 

A  contract  for  the  sale  of  a  crop  of  tobacco 
in  the  bam  of  the  seller  fixed  the  price  per 
ponnd  and  the  time  for  delivery.  The  niunoer 
of  ponnds  was  not  ascertained.  Held,  that  the 
title  did  not  pass  to  the  buyer,  and  his  remedy, 
OB  the  failure  of  the  seller  to  deliver,  was  an 
action  for  breach  of  contract,  and  not  one  for 
the  recovery  of  the  tobacco. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4S, 
Cent.  Dig.  Sales,  H  524,  525,  1140,  1141.] 

2.  Sauk— NoNcoKFLJANcx  with  Contbaot  bt 

SEIXEB— ACTI0!«   FOB  BBEACH— EVIDENCE. 

In  an  action  for  breach  of  contract  to  sell, 
evidence  that  a  third  person  with  whom  the 
buyer  had  agreed  to  sell  the  same  goods  re- 
tained a  specified  sum  to  cover  his  damages  by 
reason  of  the  failure  to  deliver  was  inadmissible. 

3.  Appeai^-Habsojess  Ebbob— Admission  of 
Evidence. 

The  error  in  admitting  evidence,  in  an  ac- 
tion for  breach  of  contract  to  sell,  that  a  third 
person  with  wbom  the  buyer  had  agreed  to  sell 
the  same  goods  retained  a  specified  sum  as  dam- 
ages for  failure  to  receive  the  goods,  was  harm- 
less, where  the  court  charged  that  the  jury 
should  not  consider  the  evidence  as  establishing 
the  amount  of  damages  to  which  the  buyer  was 
entitled. 

4.  Etidencb— Admissions. 

Where,  in  an  action  for  breach  of  contract 
to  sell  a  crop  of  tobacco,  the  amoimt  thereof  was 
in  issue,  a  forthcoming  bond  executed  by  the  sell- 
er in  a  prior  unsucessful  attachment  suit 
bronght  by  the  buyer  for  the  recovery  of  the  to- 
bacco, and  which  stated  the  amount  of  the  to- 
bacco, was  admissible  as  against  the  seller,  since, 
under  Civ.  Code  Prac.  SS  215,  258,  he  could  have 
availed  himself  of  an  appraisement  before  giv- 
ing the  bond. 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  ofiBclally  reported." 

Action  by  Leonard  Kelly  against  S.  V. 
Tingle:  From  a  Judgment  for  plaintiff,  de- 
fendant appeala    Affirmed. 

H.  Klrby  Bourne  and  Moody  &  Barbour, 
for  appellant    John  U.  Carroll,  for  appellee. 

BARKER,  J.  This  is  an  action  for  breach 
of  contract  In  falling  to  deliver  a  crop  of 
tobacco  according  to  the  terms  of  the  sale, 
which  took  place  between  appellant  and  ap- 
pellee. The  appellee,  Leonard  Kelly,  In 
April,  1904,  purchased  of  S.  V.  Tingle,  the 
appellant,  hia  crop  of  tobacco  of  the  year 
before,  which  was  then  In  his  barn  on  his 
farm  in  Henry  coimty,  Ky.,  for  the  price  of 
XI 2  cents  per  pound,  to  be  delivered  on  the 
1st  day  of  May,  1904,  at  Lockport,  Ky.  The 
precise  number  of  pounds  of  the  tobacco  was 
not  then  known,  although  estimated  to  be 
somewhere  in  the  neighborhood  of  12,000 
IMunds.    Afterwards   the   price    of   tobacco 


advanced  almost  phenomenally,  and,  as  a 
result,  Kelly  resold  the  crop  of  Tingle,  to- 
gether with  a  large  quantity  of  other  tobacco, 
to  Mulcahy,  Peak  &  Co.  for  14  cents  per 
pound,  and  the  latter  shortly  thereafter  re- 
sold It  at  18  cents  per  ponnd.  Tingle  became 
very  much  dissatisfied  with  bis  contract  of 
sale  to  Kelly,  and  undertook  to  persuade  him 
to  rescind  it  and  release  him,  urging,  as  was 
apparent,  that  he  would  lose  a  great  deal  of 
money  by  delivering  his  crop  at  the  agreed 
price  of  8V^  cents  per  pound.  Kelly  agreed 
to  relieve  Tingle  of  the  contract  upon  the 
payment  of  $600,  for  which  Tingle  then  de- 
livered him  his  check,  conditioned  upon 
Kelly's  being  able  to  secure  a  similar  re- 
lease from  his  contract  of  sale  to  Mul- 
cahy, Peak  &  Co.;  and,  In  order  to  save 
himself  from  the  consequences  of  releasing 
Tingle  and  falling  to  obtain  a  release  from 
Mulcahy,  Peak  &  Co.,  he  drew  up  the  follow- 
ing contract  which  both  parties  then  and 
there  signed:  "Frankllnton,  May  3,  1904." 
"Received  of  Sll  Tingle  $600,  payment  on 
tobacco  which  had  been  contracted  for;  and 
It  Is  hereby  agreed  that  should  any  further 
trouble  occur  about  said  tobacco,  Sll  Tingle 
Is  to  deliver  said  tobacco  as  first  agreed, 
and  the  said  Leonard  Kelly  agrees  to  refund 
said  $600  to  Sll  Tingle."  Afterwards  Kelly 
ascertained  that  he  could  not  obtain  a  re- 
lease from  his  vendees,  Mulcahy,  Peak  &  Co., 
of  which  he  Informed  Tingle,  delivering  blm 
back  his  check,  and  demanding  that  be  fulfill 
his  contract  by  the  delivery  of  the  tobacco, 
according  to  the  original  agreement  This 
Tingle  refused  to  do,  whereupon  Kelly 
brought  a  suit  for  the  recovery  of  the  tobac- 
co, claiming  title  to  it  under  his  purchase, 
and,  as  an  ancillary  remedy,  took  out  a  spe- 
cific attachment  under  the  provisions  of 
article  8,  title  8,  Civ.  Code  Prac.  The  court 
in  issuing  the  attachment  prayed  for  in  the 
case,  provided  that  the  defendant  Tingle 
should  be  permitted  to  retain  the  property 
upon  giving  bond  In  the  sum  of  $3,000,  under 
section  252  of  the  Civil  Code  of  Practice. 
This  forthcoming  bond  was  executed  by 
Tingle,  who  retained  the  tobacco,  shipped  It 
to  Louisville,  and  sold  it  in  violation  of  his 
contract  with  Kelly.  Subsequently,  upon  mo- 
tion, the  court  discharged  the  attachment 
very  properly  holding  that  under  the  con- 
tract the  title  to  the  property  did  not  pass 
to  Kelly,  and  that  his  remedy.  If  any,  was 
not  by  recovery  of  the  specific  property,  but 
by  an  action  for  breach  of  contract 

Afterwards  appellee  Instituted  this  action 
In  the  Henry  circuit  court  against  appellant 
setting  up  the  contract  of  sale,  Its  breach, 
and  alleging  his  damages  to  be  $1,380.  The 
appellant  answered  denying  some  of  the  al- 
legations of  the  petition,  and  pleading  that 
the  contract  of  sale  was  void,  because  made 
on  Sunday,  and  also  that  he  had  been  re- 
leased by  the  contract  heretofore  set  out 
Appellee  controverted  the  fact  that  the  con- 
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tract  was  made  on  Sunday,  and  pleaded  af- 
flrmatlvely  tbat  the  contract  between  blni 
and  Tingle,  nnder  which  the  latter  delivered 
to  him  his  check  for  $600,  was  conditioned 
apon  his  ability  to  secure  a  release  from  his 
contract  of  sale  to  Mulcahy,  Peals  &  C!o.; 
that  this  condition  was  impossible,  and  he 
had  returned  the  check  to  Tingle  and  de- 
manded a  compliance  with  the  terms  of  the 
original  contract  A  denial  of  this  affirm- 
ative  matter  completed  the  Issnes  between 
the  parties.  A  trial  resulted  In  a  judgment 
In  favor  of  the  appellee  (plalntiflT)  for  $1,000, 
to  test  the  merits  of  which  this  appeal  is 
prosecuted. 

Appellant  seems  to  have  abandoned  bis 
defense  that  the  contract  of  purchase  was  In- 
valid because  made  on  Sunday,  or  that  be 
had  been  released  from  bis  contract  of  sale 
by  the  conditional  contract,  supra,  as  be  of- 
fered no  instructions  based  on  either  of  these 
hypotheses,  and  the  court  gave  none.  The 
case  evidently  went  off  on  the  question  of 
the  amount  of  damag^es  to  which  appellee 
was  entitled.  There  Is  no  complaint,  in  the 
brief  of  appellant,  of  the  Instructions  given 
by  the  court,  but  two  errors  being  seriously 
urged. 

The  first  is  that  the  court  allowed  Kelly 
to  testify  that  when  he  came  to  settle  with 
Mulcahy,  Peak  &  Co.  for  the  tobacco  he  had 
sold  tbem,  they  retained  a  thousand  dollars 
to  cover  the  damages  accruing  to  tbem  by 
reason  of  the  failure  of  Kelly  to  deliver  the 
tobacco  be  had  purchased  from  Tingle,  and 
which  tbe  latter  had  refused  to  deliver.  Un- 
doubtedly, this  would  have  been  prejudicial 
error,  but  for  the  fact  that  the  court  told  the 
Jury  that  they  must  consider  this  evidence  in 
nowise  as  establishing  the  amount  of  dam- 
ages to  which  the  plaintiff  Kelly  was  entitled, 
if  be  was  entitled  to  any,  but  merely  as  con- 
ducing to  show,  if  It  did  show,  that  Kelly 
could  not  get  a  release  from  bla  vendees  Mul- 
cahy, Peak  &  Co.,  and  that  tbe  condition  upon 
which  appellee's  release  of  Tingle  was  pred- 
icated had  not  happened.  We  are  inclined 
to  tbe  opinion  that  this  could  have  been  ef- 
fected just  as  well  by  leaving  out  the  amount 
retained.  It  seems  to  us  that  It  added  noth- 
ing to  the  strength  of  Kelly's  testimony — ^tbat 
he  could  not  obtain  a  release  from  Mulcahy, 
Peak  &  Co. — for  bim  to  state  tbe  precise 
sum  they  retained  to  cover  their  damages  by 
reason  of  bis  failure  to  deliver  Tingle's  to- 
bacco; but  we  are  also  of  opinion  that  this 
Incompetent  testimony  was  so  hedged  about 
by  what  the  court  said  to  the  jury  on  the 
subject  of  Its  admission,  that  it  was  not  prej- 
udicial to  blm. 

Tbe  second  error  relied  upon  is  that  tbe 
court  {illowed  the  appellee  to  read  to  tb« 
Jury  the  pleadings  and  procedure  In  the  case 
for  the  specific  recovery  of  tbe  tobacco.  As 
appellee  was  defeated  in  that  action,  it  could 
not  have  been  detrimental  to  the  interest 


of  tbe  victor  for  tbe  Jury  to  know  that  be 
bad  won  a  branch  of  the  case,  except  in  one 
particular,  which  is  pressed  upon  our  at- 
tention with  great  force  by  the  appellant. 
One  of  the  Issues  in  the  case  at  bar  was  tbe 
exact  amount  of  tobacco  which  "Hngle  should 
liave  delivered  to  Kelly  under  his  contract 
of  sale;  Kelly  claiming  12,000  pounds,  aud 
Tingle  insisting  on  considerably  less.  Tbe 
forthcoming  bond  executed  by  Tingle,  in  or- 
der to  retain  the  tobacco,  is  as  follows:  "Tbe 
Commonwealth  of  Kentucky,  Henry  Circuit 
Court  Sylvanus  Tingle,  principal,  and  Wm. 
Green,  R.  L.  Robertson,  Amos  Tingle,  sure- 
ties, we  do  bind  ourselves  in  tbe  sum  of 
($3,000)  three  thousand  dollars,  that  the  de- 
fendant Tingle  win  perform  the  Judgment  of 
tbe  court  in  this  action  and  will  have  tbe 
tobacco  In  ills  possession,  to  wit,  12,000,  or 
its  value,  forthcoming  and  subject  to  tbe 
order  of  tbe  court"  Appellant  claims  be 
executed  this  bond  t>ecauBe  It  was  necessary 
for  him  to  do  so  In  order  to  retain  possession 
of  bis  tobacco,  and  that  he  ought  not  to  be 
bound  by  the  recitation  in  the  bond  which 
be  was  obliged  elttier  to  execute  or  lose  pos- 
session of  bis  property.  Tbe  order  of  tbe 
court  says  nothing  about  the  number  of 
pounds  of  tobacco,  and  the  afiSdavIt  tor  tbe 
attachment  describes  It  as  "about  12,000 
pounds,"  whereas  tbe  bond  which  appellant 
voluntarily  signed  described  the  property  as 
"the  tobacco  in  his  possession,  to  wit,  12,000, 
or  its  value,  forthcoming  and  subject  to  tbe 
order  of  tbe  court"  If  there  were  not 
12,000  pounds  of  tobacco,  this  could  have 
t>een  easily  corrected  by  appellant,  and  If  tbe 
Irand  was  for  too  great  a  sum,  then  he  could 
have  bad  the  property  appraised,  and  exe- 
cuted bond  for  a  less  sum. 

Section  258  of  the  Civil  Code  of  Practice, 
concerning  attachments,  provides:  "The  pro- 
visions of  the  first  article  of  this  chapter,  not 
inconsistent  with,  nor  applicable  to,  the  fore- 
going sections  of  this  article,  shall  regulate 
the  proceedings  in  cases  of  attactunents 
against  specific  property."  Section  216:  "For 
the  purpose  of  taking  this  bond,  the  sberiff 
shall  cause  the  property  to  be  appraised  by 
three  disinterested  housekeepers,  to  l>e  select- 
ed and  sworn  by  him  to  make  a  fair  appraise- 
ment, and  shall  Indorse  their  appraisement 
on  the  order  of  attachment."  Clearly,  if  ap- 
pellant believed  the  forthcoming  bond  provid- 
ed for  in  the  court's  order  for  the  attachment 
was  for  too  great  a  sum,  he  could  have  avail- 
ed himself  of  the  privilege  of  the  appraise- 
ment provided  for  In  section  216.  Tbe  fact 
that  be  did  not  do  so  is,  at  least,  some  evi- 
dence that  he  thought  there  were  12,000 
pounds  of  tobacco  worth  $3,000,  and  to  the 
benefit  of  his  opinion  on  that  occasion  the 
appellee  was  entitled  upon  tbe  trial  of  this 
case. 

Perceiving  no  substantial  error  in  ttie  rec- 
ord, the  Judgment  is  afllrmed. 
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SOUTH    COVINGTON   &  a   ST.    BY.   CO. 
▼.  PHYSIOC 

(Court   of  Appeals   of   Kentucky.    March   23, 
1906.) 

CaBUZIUB  —  SiBKST    RAILWAYS  —  iRJ^aBIXS    TO 

Passer  QEB  —  Neolio'encs  —  Contbibtttobt 

NEOLiOKifCB— Evidence. 

Where  plaiotiS  boarded  a  crowded  street 
car,  and  stood  on  the  steps  of  the  platform  there- 
of vhUe  the  same  was  running  rapidly  and  ap- 
proaching a  sharp  curve,  of  whose  existence 
plaintifC  had  knowledge,  it  was  contributory  neg- 
li^nce  on  his  part  to  release,  for  the  purpose 
of  paying  his  fare,  his  hold  on  the  handhold, 
precluding  him  from  maintaining  an  action  for 
iDJuries  received  through  being  thrown  from 
the  platform  as  the  car  rounded  the  curve. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  H  1372,  1879.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported," 

Action  by  William  B.  Pbysloc  against  the 
Sonth  Covliigton  &  Cincinnati  Street  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed 

L.  J.  Crawford,  for  appellant  Tboa.  L. 
Michle  and  Threlkeld  &  Tbrelkeld,  for  ap- 
pellee. 

BARKER,  J.  On  the  24th  day  of  Marcb, 
1903,  the  appellee,  who  lives  In  Newport,  Ky., 
boarded  a  street  car  of  the  appellant  company 
which  was  so  crowded  that  he  remained 
standing  on  the  steps  of  tbe  platform,  and 
held  on  wltb  his  right  band  to  an  upright 
Iron  bar  fastened  to  the  car,  called  in  the 
record  a  "handbold,"  in  order  to  avoid  fall- 
ing or  being  thrown  off.  While  he  was  rid- 
ing In  this  position,  tbe  conductor,  who  was 
inside  tbe  car  when  he  boarded  It,  came  to 
tbe  rear  door  and  called  for  bis  fare.  Appel- 
lee had  placed  bis  fare  In  a  pocket  on  the 
right  side  of  hla  overcoat,  and  In  order  to 
get  it  out,  released  his  grasp  upon  the  "band- 
bold,"  and,  as  he  did  so,  the  car,  which  was 
going  at  a  rapid  rate  of  speed,  reached  a 
curve,  In  rounding  which  appellant  was 
thrown,  or  forced  to  jump,  from  the  plat- 
form to  tbe  ground,  by  the  lurching  motion 
Incident  to  the  sudden  change  of  direction, 
which  so  Jarred  him  that  he  suffered  a  rup- 
ture, and  was  thereby  permanently  Injured. 
Although  the  car  stopped  for  bim,  he  did  not 
again  get  aboard,  but  waited  and  took  an- 
other, and  went  to  his  place  of  business  in 
Cincinnati.  To  recover  damages  for  the  in- 
jury received  as  above  narrated,  he  institut- 
ed this  action  In  the  Campbell  circuit  court, 
alleging  that  tbe  accident  was  due  to  the 
negligence  of  tbe  appellant  company  in  the 
operation  of  its  car.  Tbe  essentials  of  his 
faose  of  action  are  contained  in  the  follow- 
ing excerpt  from  tbe  petition:  "Plaintiff 
says  that  he  was  injured  as  aforesaid  by 
and  through  the  wrongful  and  willful  neglect 
and  defatilt  of  the  defendant  in  this,  to  wit, 
that  the  defendant  wrongfully,  willfully,  and 
negligently  constructed  and  maintained  its 
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street  railway  track  at  and  over  tbe  Intersec- 
tion of  Third  street  and  Washington  avenue 
with  a  curve  which  was  liable  to  cause  its 
said  street  car  to  lurch  In  going  over  said 
curve,  and  also  that  the  said  defendant 
wrongfully,  willfully,  and  negligently  ran 
its  said  car  over  the  said  curve  with  great 
and  unusual  speed,  whereby  the  said  street 
car  was  caused  to  lurch  in  passing  over  said 
curve,  and  also  -  that  the  said  defendant 
wrongfully,  willfully,  and  negligently  caused, 
suffered,  and  permitted  Its  said  street  car 
upon  which  plaintiff  was  a  passenger  as 
aforesaid  to  become  and  to  remain  crowded 
with  passengers  so  tbat  plaintiff  was  compel- 
led to  stand  and  remain  upon  the  rear  plat- 
form of  tbe  said  car  while  passing  around 
tbe  said  curve.  Whereby,  by  and  through 
tbe  neglect  and  default  of  the  defendant  as 
hereinbefore  stated,  the  plaintiff  was  thrown 
from  the  said  car,  and  thereby  Injured  as 
hereinbefore  stated"  Tbe  appellant  com- 
pany placed  in  issue  all  of  tbe  allegations  of 
tbe  petition,  and  pleaded  contributory  negli- 
gence on  tbe  part  of  tbe  appellee,  and  the  Is- 
sues were  completed  by  reply  denying  the  af- 
firmative allegations.  A  trial  resulted  In  a 
verdict  and  Judgment  for  the  appellee  (plain- 
tiff) in  tbe  sum  of  $5,000,  from  which  this 
appeal  Is  prosecuted 

On  tbe  trial  of  the  case  two  grounds  of 
negligence  were  relied  on:  First,  that  the 
appellant  company  permitted  its  rear  plat- 
form to  become  so  overcrowded  tbat  the  ap- 
pellee was  compelled  to  remain  standing 
thereon;  and,  second,  tbat  it  was  propelled 
around  tbe  curve  at  so  rapid  a  rate  tbat  be 
was  thrown  from  his  position  on  tbe  plat- 
form by  the  resulting  lurch  when  tbe  car  sud- 
denly changed  Its  direction.  When  tbe  ap- 
pellee took  passage  on  the  car  he  knew  of  Its 
crowded  condition,  and  boarded  It  voluntari- 
ly in  preference  to  waiting  for  one, less  crowd- 
ed. In  his  evidence  he  made  the  following 
statement  with  reference  to  bis  position  on 
the  platform,  and  the  manner  and  cause  of 
his  injury:  "I  balled  tbe  car  there  this 
morning,  and  It  was  very  crowded,  and  tbe 
nearest  I  could  get  on  was  to  bang  on  with 
my  toes  on  tbe  platform;  and  I  stood  In  tbat 
iwsitlon  and  rode  facing  about  southwest. 
I  was  standing  about  this  position  (Illustrat- 
ing), holding  on  an  upright  bar  that  goes 
up  and  down  tbe  body  of  the  car;  and  when 
tbe  car  was  going  at  a  pretty  rapid  gait, 
faster  than  ever  I  seen  It;  and  I  just  thought 
at  the  time  tbat  tbe  conductor  was  behind, 
because  he  bad  not  got  his  fares  up  then. 
I  usually  can  get  my  fare  in  as  soon  as  I 
get  on  tbe  car  at  tbat  point;  and  be  touched 
me  for  my  fare  as  tbe  car  was  going  down 
the  grade  there  from  Monmouth  street  to 
this  curve,  »  •  •  and  as  we  approached 
this  curve  going  fast  the  conductor  was 
inside  the  car  and  be  came  to  tbe  door,  and 
he  asked  me  for  my  fare.  I  released  my  hold 
and  got  the  change  out  of  my  ticket  pocket, 
overcoat  pocket,  and  as  I  reached  it  to  bIm 
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and  he  got  It,  this  car  bit  the  curve  and  It 
twisted  me,  throwed  me  In  that  direction; 
and  I  bad  to  run  across  pretty  near  the 
length  of  this  room  before  I  recovered  my 
equilibritun  to  stand  on  my  feet  Of  coarse 
I  felt  angry  about  it  I  might  have  swore 
a  little,  but  I  would  not  get  bade  on  the  car. 
I  walked  the  other  square  to  the  bridge,  and 
tool:  another  car."  On  cross-examination  be 
said,  in  answer  to  the  question,  "And  know- 
ing that  to  be  the  case,  standing  by  the  edge 
of  the  platform,  did  yon  release  your  hold 
upon  the  upright  bar?"  "A.  Well,  I  was  not 
cognizant  of  the  fact  that  we  were  on  or 
near  that  curve.  I  was  facing  in  the  direc- 
tion that  I  could  not  see  back  of  me,  and  I 
didn't  Imow  that  we  were  at  that  point  If 
I  had  seen  that  we  were  coming  up  to  that 
danger  there,  I  would  have  protected  my- 
self, I  would  not  have  paid  my  fare,  I  would 
not  have  let  go,  I  would  have  taken  care  of 
myself,  because  I  think  that  is  every  man's 
position,  to  take  care  of  himself.  Q.  How 
could  you  have  protected  yourself?  A.  I 
could  have  held  on  tighter.  I  Imow  very 
well  it  could  not  have  swung  me  off  if  I 
had  held  to  i^  because  I  am  strong  enough 
to  hold  my  weight  up."  Again:  "Q.  In 
what  other  way  could  you  have  protected 
yourself  besides  holding  with  your  right 
hand?  A.  I  don't  know  any  other  way  only 
if  I  had  retained  bold  of  that  bar  till  the 
car  had  passed  that  curve  I  know  I  could 
have  held  on,  liecause  I  know  you  get  a  pretty 
hard  jolt  when  going  slow,  and  this  car  was 
going  rapidly.  I  believe  if  I  had  held  on  to 
it,  It  might  have  swung  me  a  little,  but  I 
do  not  think  it  would  have  thrown  me  at 
all  if  I  had  bold  of  the  bar." 

Two  things  are  patent  upon  appellee's 
own  statement:  first  that  he  boarded  the 
car  voluntarily  when  it  was  so  crowded  that 
be  was  coAipelled  to  stand  on  the  platform; 
second,  that  even  there  he  was  perfectly  safe 
until  he  released  his  grasp  on  the  "handhold." 
This  be  did  voluntarily.  The  conductor  did 
not  force,  or  even  ask  him,  to  do  so,  or  know 
that  this  was  necessary  in  order  for  him  to 
pay  his  fare.  Appellee  knew  the  car  was 
running  rapidly,  and  that  there  were  carves 
in  the  track,  for  be,  in  another  part  of  bis 
testimony,  states  that  he  bad  traveled  the 
line  twice  dally  for  three  or  four  years.  It 
is  true,  he  did  not  have  it  In  mind  that  he 
was  so  near  the  curve,  but  when  he  released 
his  grasp,  the  retention  of  which  made  his 
otherwise  perilous  position  on  the  platform 
secure,  this  was  a  voluntary  act  for  which 
the  company  was  in  nowise  responsible.  The 
request  of  the  conductor,  that  he  pay  his 
fare,  was  not  of  that  urgency  which  required 
him  to  imperil  life  or  limb  In  an  effort  to 
comply,  with  it  He  could  have  explained  to 
the  conductor  his  position,  or  he  could  have 
crowded  In  further,  or  requested  the  conduct- 
or to  stop  the  car  and  let  him  get  off,  rather 
than  place  himself  in  the  peril  which  was 
involved  in  hla  releasing  his  grasp  of  the 


"handhold"  while  the  car  was  being  rapidly 
propelled  along  the  trade  It  was  not  tbe 
striking  of  tbe  carve  at  too  rapid  a  rate  that 
threw  him  to  tbe  ground,  but  according  to 
bis  own  statement,  this  was  tbe  result  of  his 
releasing  his  grasp  on  tbe  "handhold"  of  tbe 
car. 

There  is  nothing  in  this  record  that  tends 
to  show  that  any  act  or  omission  on  the  part 
of  tbe  company  was  the  proximate  cause  of 
appellee's  injury;  bat  on  the  contrary,  bis 
own  statement  shows  beyond  question  that 
he  was  injured  by  his  own  reckless  negligence 
in  releasing  bis  grasp  of  tbe  "handbold" 
while  standing  on  the  edge  of  the  platform 
of  the  car.  It  takes  but  little  familiarity 
with  street  cars  and  natural  laws  to  know 
that  if  a.passenger  stands  on  the  edge  of  tbe 
platform,  without  holding  on  to  something 
to  prevent  him  from  failing,  when  tbe  car 
strikes  a  carve — whether  it  be  going  fast  or 
slow — he  is  In  great  danger  of  being  thrown 
off.  Appellee  knew  this,  and,  so  luiowing,  be 
bad  no  right — at  the  expense  of  the  company 
— to  imperil  his  life  or  limb  in  the  manner 
which  his  own  statement  shows  he  did.  His 
negligence  In  this  matter  is  too  plain  for 
dispute. 

The  trial  court  should  have  sustained  ap- 
pellant's motion  for  a  peremptory  instruction 
to  the  Jury  to  find  for  It  at  the  close  of  ap- 
pellee's testimony;  and  for  this  reason  tbe 
Judgment  is  reversed  for  proceedings  con- 
sistent herewith. 


CINCINNATI.  P.  B.  S.  &  P.  PACKET  CO. 
V.  THOMAS   MALONB   &  CO. 

(Court  of  Appeals  of  Kentucky.    March  27, 
1906.) 

1.  CoBPOBAiions — AcrioNB  Aoairsi — Proc- 
ess. 

Under   Civ.   Code  Prac.    S   51,  snbsec.   3, 

providing  that  in  an  action  against  a  private 
corporation  the  summons  may  be  served  in  any 
county  on  the  defendant's  chief  officer  or  agent 
who  may  be  found  within  the  state,  or  it  may  be 
served  in  the  county  wherein  the  action  is 
brought  on  tbe  defendant's  chief  officer  or  agent 
who  may  be  found  therein,  and  subsection  4. 
providing  that  in  every  action  against  a  common 
carrier  the  summons  ma^  l>e  served  in  any  coun- 
ty on  tbe  defendant's  chief  officer  or  agent ;  or  it 
may  l>e  served  in  tbe  county  wherein  tlie  action 
is  brought  on  the  defenduit's  chief  officer  or 
agent  who  resides  therein,  a  summons  in  an 
action  against  a  common  carrier  operating  a 
line  of  steamboats,  instituted  in  one  county  can- 
not be  served  on  defendant's  chief  officer  or  agent 
in  another  county,  but  mtist  be  served  on  defend- 
ant's chief  officer  or  agent  who  may  be  found 
in  the  state  or  upon  such  officer  or  agent  found 
in  the  county  where  the  action  is  instituted. 

2.  Appeal  —  Jubisdiotion— Nature  or  Deci- 
sion. 

The  Court  of  Appeals  has  jurisdiction  of  an 
appeal  from  a  judgment  refusing  to  enjoin  the 
collection  of  a  judgment  and  to  vacate  it,  al- 
though tbe  amount  Is  less  than  $200. 

Appeal  from  Jefferson  Clrcalt  Court  Jeffw- 
son  County,  Chancery  Branch,  Second  Divi- 
sion. 

"Not  to  be  officially  reported." 


Digitized  by 


Google 


KX)       CINCINNATI,  P.  B.  S.  &  P.  PACKET  CO.  y.  THOMAS  MALONE  A  CO.       307 


Action  by  Thomas  Blalone  &  Co.  against  the 
Clndnnatl,  Portsmontb,  Big  Sandy  Sc  Pom- 
eiy  Packet  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Myers  &  Howard  and  Chas.  F.  Taylor,  for 
appellant.  Pryor,  Sapinsky  &  Castlemau,  for 
appellees. 

PATMTER,  3.  The  appellant  operates  a 
line  of  steamboats  on  the  Ohio  river  east 
of  Cincinnati,  Ohio,  consequently  by  the  city 
of  MaysviUe,  Mason  county,  Ky.  C.  M.  Phis- 
ter  Is  wharf  master  at  that  place,  receives 
the  freight  that  Is  delivered  to  him  for  ship- 
ment on  the  steamers,  and  also  the  freight 
that  is  delivered  to  him  by  the  steamers  for 
parties  to  whom  It  Is  consigned  at  Maysville. 
And  he  makes  the  collection  of  freight  bills 
doe  the  carriers  for  freight  carried  by  them 
consigned  to  Maysville.  The  appellees  sued 
the  appellant  In  the  Jefferson  quarterly  court 
on  a  claim  of  $175  and  interest,  and  obtained 
a  Judgment  thereon.  The  appellant  did  not 
have  an  agent  of  any  kind  In  Jefferson  coun- 
ty. A  summons  was  directed  to  the  sheriff 
of  Mason  county  who  served  It  on  C.  M. 
Phlster  and  made  a  return  thereon  as  follows : 
"Executed  the  within  summons  on  the  defend- 
ant Cincinnati,  Portsmouth,  Big  Sandy  & 
Pomery  Packet  Company,  this  May  20,  1903, 
by  delivering  an  exact  copy  thereof  to  0. 
M.  Phlster,  Its  clerk  and  managing  agent — 
said  Phlster  being  the  chief  officer  and  agent 
of  the  said  defendant  found  in  this  county  at 
this  time ;  the  president,  vice  president,  secre- 
ury.  librarian,  cashier,  and  treasurer  of  said 
defendant  being  absent  from  this  county  and 
not  found  herein.  fSlgned]  J.  R.  Robertson, 
S.  M.  C,  by  Jos.  Mackey,  D.  S."  On  a  return 
of  the  summons  executed  In  the  manner 
shown  by  above,  a  default  Judgment  was 
taken  against  the  appellant  It  instituted 
this  proceeding  to  have  the  Judgment  vacat- 
ed upon  the  claim  that  It  was  void  for  the 
reasons :  (1)  That  Phlster  was  not  Its  agent; 
(2)  that  if  he  was,  he  was  not  the  one  upon 
whom  a  summons  should  have  been  served. 

It  appears  that  the  appellant  had  compiled 
with  section  671  of  the  Kentucky  Statutes  by 
filing  In  the  office  of  the  Secretary  of  State  a 
signed  statement  by  Its  president,  etc.,  desig- 
nating a  person  as  its  agent  upon  whom  proc- 
esses could  be  served  in  actions  against  it. 
It  also  appears  that  F.  A.  Ladely  was  the  presi- 
dent general  manager  and  treasurer  of  the  ap- 
pellant and  resided  at  Covington,  Ky.,  when 
appellee's  action  was  Instituted;  that  O.  P. 
Quiggin  was  the  secretary  of  the  corpora- 
tion at  that  time  and  resided  In  Campbell 
county,  Ky.  A  careful  reading  of  the  re- 
turn of  the  sheriff  shows  that  be  designates 
Phlster  as  the  chief  officer  and  agent  of  the 
appellant  found  In  Mason  county.  Assuming 
without  deciding  that  Phlster  was  an  agent 
of  the  appellant  upon  whom  a  summons 
might  have  been  served  had  the  action  been 
Instituted  In  Mason  county,  the  question  re- 
mains was  It  such  a  service  as  brought  the 


appellant  before  the  Jefferson  quarterly  court 
so  as  to  give  the  court  Jurisdiction  of  the 
api)ellee  and  to  render  the  Judgment  in  ques- 
tion. 

Subsections  3  and  4  of  section  61  of  the 
Civil  Code  of  Practice  read  as  follows:  "(3) 
In  an  action  against  a  private  corporation  the 
summons  may  be  served,  in  any  county,  up- 
on the  defendant's  chief  officer,  or  agent,  who 
may  be  found  in  this  state;  or  It  may  be 
served  in  the  county  wherein  the  action  is 
brought  upon  the  defendant's  chief  officer  or 
agent  who  may  be  found  therein.  Or  If  the 
defendant  operate  a  railroad,  it  may  be  serv- 
ed upon  the  defendant's  passenger  or  freight 
agent  stationed  at  or  nearest  to  the  county 
seat  of  the  county  In  which  the  action  is 
brought  (4)  In  every  action  against  a  com- 
mon carrier,  the  summons  may  be  served,  in 
any  county,  upon  the  defendant's  chief  officer 
or  agent;  or  it  may  be  served,  In  the  county 
wherein  the  action  Is  brought,  upon  the  de- 
fendant's chief  officer  or  agent  who  resides 
therein;  or,  if  the  defendant  operate  a  rail- 
road, It  may  be  served  upon  defendant's  pas- 
senger or  freight  agent  stationed  at  or  near- 
est to,  the  county  seat  of  the  county  In  which 
the  action  is  brought" 

We  assume  without  deciding  that  the  Jeffer- 
son quarterly  court  had  Jurisdiction  of  the 
subject  of  the  action.  We  will  only  consider 
the  question  as  to  whether  the  court  had  Ju- 
risdiction of  the  appellant  by  reason  of  the 
summons  served  on  Phlster.  Subsection  3 
provides  how  a  summons  shall  be  served  on 
a  private  corporation.  When  served  in  a 
county  other  than  the  one  in  which  the  action 
Is  pending,  It  must  be  served  on  the  defend- 
ant's chief  officer  or  agent  who  may  be  found 
in  the  state  or  it  may  be  served  In'tbe  county 
where  the  action  Is  brought  upon  the  defend- 
ant's chief  officer  or  agent  that  may  be  found 
In  that  county.  If  the  defendant  is  a  common 
carrier  It  may  be  served  In  any  county  upon 
Its  chief  officer  or  agent  or  it  may  be  served 
In  the  county  in  which  the  action  is  brought 
upon  the  defendant's  chief  officer  or  agent 
who  resides  in  that  county.  The  appellant  is 
a  private  corporation  and  it  also  seems  to 
be  a  common  carrier.  A  summons  Is  served 
upon  a  private  corporation  as  provided  by 
subsection  3  and  on  a  common  carrier  as  pro- 
vided by  subsection  4  in  exactly  the  same 
way,  except  it  may  be  served  upon  a  private 
corporation  in  the  county  where  the  action 
is  brought  upon  its  chief  officer  or  agent  found 
therein  and  upon  a  carrier  in  the  county  in 
which  the  action  is  brought  upon  its  chief 
officer  or  agent  who  resides  therein.  It  Is 
held  In  New  South  Brewing  &  Ice  Co.  v. 
Price.  50  S.  W.  963,  21  Ky.  Law  Rep.  11,  that 
a  summons  may  be  served  on  the  officers 
provided  for  In  subsection  3,  although  the 
corporation  has  filed  in  the  office  of  the  Secre- 
tary of  State  a  statement  designating  an  agent 
upon  whom  service  or  process  might  be  had. 
Our  conclusion  Is  that  the  service  upon  Phls- 
ter, though  he  be  defendant's  chief  officer 
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or  agent  In  Mason  county,  is  not  yalid.  The 
Bnmmons  could  have  been  served  upon  the 
chief  officer  or  agent  who  may  have  l>een 
found  in  the  state  or  upon  the  agent  designat- 
ed by  the  statement  filed  in  the  office  of  the 
Secretary  of  State.    The  Judgment  is  void. 

This  appeal  is  not  taken  from  a  Judgment 
for  the  recovery  of  money  or  personal  prop- 
erty. It  is  an  appeal  from  a  Judgment  re- 
fusing to  enjoin  the  collection  of  a  Judgment 
and  to  vacate  it  This  court  has  Jurisdiction 
of  the  appeal,  although  the  amount  is  less 
than  $200.  Shackelford,  Clerk,  v.  Phillips, 
112  Ky.  563,  66  S.  W.  419,  68  S.  W.  441. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


CARROLL  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  27, 
1906.) 

1.  Cbikinai,  Law— Abqumknt  of  Couhsu,— 
Aftidavit  fob  Continuancb— Effect. 

When  a  continuance  is  aaked  in  a  criminal 
case  because  of  the  absence  of  an  important  wit- 
ness for  the  accused,  and  the  court  permits  the 
affidavit,  stating  the  facts  the  absent  witness 
would  testi^r  to,  if  present,  to  be  read  as  the 
deposition  of  the  witness,  it  is  higlily  improper 
for  the  attorney  for  the  commonwealth  to  tell 
the  jqry  in  sulKstance  that  the  absent  witness, 
if  present,  would  not  have  made  the  statements 
contained  in  the  affidavit. 

2.  Same— New  TbiaIt-Miscohduct  of  Coum- 

SEL. 

Where  an  affidavit  for  continuance,  stating 
the  facts  that  an  absent  witness  would  testify 
to,  If  present,  was  admitted  as  the  deposition 
of  the  witness,  and  the  attorney  for  the  common- 
wealth said  to  the  Jury  in  sulmtance  that  the 
alment  witness,  if  present,  would  not  have  made 
the  statements  contained  in  the  affidavit,  and 
the  court  in  the  presence  of  the  jury  refused  to 
reprove  the  attorney  or  admonish  the  Jury  that 
they  must  not  consider  his  comment,  such  mis- 
conduct is  ground  for  a  new  trial. 
8.  Homicide— Instbuctions—Self-Defense. 

In  prosecution  for  homicide,  an  instruction 
tliat  defendant  "had  the  right  to  use  such  force 
at  his  command  as  was  necessary,  and  no  more, 
to  avert  the  real  or  apparent  danger,"  was  im- 
proper, and  should  have  omitted  the  words 
"and  no  more." 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {{  138,  172-174.] 

Appeal  from  Circuit  Court,  Bell  County. 
"Not  to  bB  officially  reported." 
Matt  Carroll  was  convicted  of  the  crime  of 
murder,  and  appeals.    Reversed. 

W.  G.  Colson,  J.  L.  Render,  B.  N.  Ingram, 
D.  B.  Logan,  O.  V.  Riley,  ■  and  Greene  & 
Van  Winkle,  for  appellant  N.  B.  Hays  and 
C.  H.  Morris,  for  the  Commonwealth. 

CARROLL,  C.  Under  an  indictment  for 
the  murder  of  William  Begley  the  amiellant 
was  convicted,  and  bis  punishment  fixed  at 
confinement  In  the  penitentiary  for  life.  As 
this  is  the  second  appeal  of  the  case,  and 
the  substantial  facts  are  stated  In  the  former 
opinion,  which  may  be  found  In  83  S.  W. 
552,  26  Ky.  Law  Rep.  1083,  it  is  not  necessary 
or  important  to  repent  them  here. 


When  the  case  was  called  for  trial,  the  ap- 
pellant moved  the  court  to  grant  him  a  con- 
tlnoance,  and  in  support  of  the  motion  filed 
his  afildavit  stating  what  be  could  prove 
by  the  absent  witnesses,  among  whom  was 
Powell  Carroll,  his  most  important  witness, 
and   the  only  one  who  corroborated  appel- 
lant's statement  as  to  the  facts  of  the  homi- 
cide. In  contradiction  of  several  other  per- 
sons present  and  who  testified  for  the  com- 
monwealth.   The  affidavit  showed  that  the 
appellant  had  used  due  diligence  to  procure 
the  presence  of  Powell  Carroll  as  a  witness 
on  the  trial,  and  stated  the  other  essential 
facts  required  by  the  Code  to  entitle  a  party 
to  a  continuance  because  of  the  absence  of  a 
material  witness,  setting  out  the  testimony 
that  Powell  Carroll  would  give,  if  present, 
that  he  could  not  prove  his  statements  by 
any  other  witness,  and  that  bis  personal  pres- 
ence would  be  secured  on  the  next  trial  of  the 
case   If   a   continuance   was    granted.    The 
court  overruled  his  motion,  but  permitted  the 
statements  in  his  affidavit  to  be  read  as  the 
evidence  of  the  absent  witnesses.    It  appears 
that  counsel  was  employed  to  assist  In  tlie 
prosecution  of  the  case,  and  that  during  the 
first  argument  made  for  the  commonwealth 
one  of  the  attorneys  so  employed,  while  com- 
menting on   the   statements   In   defendant's 
affidavit  for  a  continuance,  which  set  out  the 
testimony  of  the  absent  witness  Powell  Car- 
roll, and  that  had  been  read  to  the  Jury  as 
the  deposition  of  the  witness,  said:    "Tou 
know  that  if  Powell  Carroll  would  have  testi- 
fied under  his  oath  to  the  facts  as  set  out 
In  that  affidavit  that  he  would  have   been 
here  and  testified  to  them,  as  be  Is  a  nephew 
of   the   defendant"    Counsel    for   appellant 
at  the  time  objected  to  this  language  and 
requested  the  court  to  admonish  the  Jury  not 
to  consider  it,  but  the  court  overruled  the 
objection,  to  which  the  appellant  at  the  time 
excepted.    The  misconduct  of  counsel  for  the 
commonwealth  in  making  this  reference  to 
the  affidavit  and  the  failiure  of  the  coiut  to 
admonish  the  Jury  as  requested  is  the  prin- 
cipal ground  upon  which  a  reversal  Is  sought. 

When  a  continuance  Is  asked  in  a  crimin.il 
case  because  of  the  absence  of  an  Important 
witness  for  the  accused,  and  the  court  per- 
mits an  affidavit  stating  the  facts  the  absent 
winesB  would  testify  to,  If  present,  to  be  read 
as  the  deposition  of  the  witness.  It  is  highly 
improper  for  the  attorney  for  the  common- 
wealth, or  other  counsel  employed  to  assist 
the  prosecution,  to  make  any  statement  tend- 
ing to  discredit  the  statements  of  the  ab- 
sent witness,  because  they  are  contained  in 
an  affidavit  made  by  the  accused.  Counsel 
may  comment  on  and  discuss  the  statement 
contained  In  the  affidavit  in  the  same  manner 
that  they  could  comment  on  and  discuss  the 
evidence  of  a  witness  if  he  had  testified  in 
person ;  but  beyond  this  It  Is  not  proper  to 
go.  The  affidavit  represents  the  absent  wit- 
ness. It  contains  what  the  commonwealth 
has  consented  may  be  read  as  bis  depositiuu, 
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and  any  reference  to  or  comment  concern- 
ins  tt  >i8  the  affidavit  of  the  accused,  or  as 
his  statement  of  what  -  the  absent  witness 
wonld  say.  Is  highly  prejudicial,  and  has 
been  frequently  condemned  by  this  court 
When  counsel  made  the  objectionable  state- 
ment before  mentioned-,  he  said  In  substance 
to  the  Jury  that  Powell  Carroll,  If  present, 
would  not  have  made  the  statements  contain- 
ed In  the  affidavit  for  continuance  because 
of  his  absence,  although  the  commonwealth 
for  the  purpose  of  forcing  the  accused  Into 
a  trial,  over  his  objection,  consented  that. 
If  preeent,  he  would  have  made  these  state- 
ments, and  the  fact  that  the  court  In  the 
presence  of  the  jury  refused,  when  asked  so 
to  do  by  connsel  for  appellant,  to  reprove 
the  attorney  or  admonish  the  jury  that  they 
must  not  consider  bis  comment,  probably 
left  the  impression  on  the  mind  of  the  jury 
that  the  court  agreed  with  counsel  that  Car- 
roll, If  present,  would  not  have  made  these 
statements,  and  thus  aggravated  the  error 
committed  by  the  attorney. 

In  Redmond  v.  Commonwealth,  61  S.  W. 
.%5,  21  Ky.  Law  Rep.  331,  the  court,  In 
discussing  an  argnment  of  the  attorney  for 
the  commonwealth  in  which  he  said  that  the 
testimony  of  the  absent  witness  was  only 
what  the  defendant  swore  to  In  an  affidavit 
for  continnance,  declared  this  statement  of 
the  attorney  prejudicial,  holding  that,  when 
the  affidavit  was  admitted  as  the  statement 
of  the  absent  witness,  the  jury  should  not 
have  been  told  it  was  but  the  affidavit  of 
the  accused  made  for  a  continuance,  and 
that  the  accused  was  entitled  to  the  full 
benefit  of  the  statements  made  in  the  affi- 
davit as  if  ttiey  had  been  made  by  the  absent 
witness  in  person.  In  Johnson  v.  Common- 
wealth, 61  S.  W.  1005,  22  Ky.  Law  Rep. 
1885,  the  court  In  speaking  of  comments  made 
by  the  attorney  for  the  Commonwealth  rela- 
tive to  an  affidavit  that  was  read  as  the 
deposition  of  an  absent  witness,  said: 
"These  statements  were  entitled  to  the  same 
respect  as  if  given  by  the  witness  in  person 
in  a  deposition,  and  there  should  have  been 
DO  allusion  to  them  as  the  defendant's  state- 
ment of  the  testimony  or  Imputation  that 
tbey  were  not  precisely  the  correct  or  genuine 
Rtatonents  of  the  witness,  especially  as  one 
of  these  witnesses  purported  to  have  seen  the 
difficulty  and  stated  the  facts  substantially 
as  the  defendant."  In  Darrell  v.  Common- 
wealth, 82  S.  W.  289,  26  Ky.  Law  Bep.  541, 
the  court  say:  "The  defendant  was  entitled 
to  have  the  statements  made  in  the  affidavit 
as  to  what  the  absent  witness  would  prove 
considered  by  the  jury  as  the  evidence  of  the 
absent  witness.  It  was  entirely  improper  for 
the  county  attorney  to  break  the  force  of  the 


testimony  by  stating  that  the  defendant  had 
lied  when  he  made  the  affidavit  and  knew 
It"  In  Darrell  v.  Commonwealth,  88  8.  W. 
1060,  28  Ky.  Law  Hep.  27,  the  court  held  that 
"when  the  affidavit  Is  so  admitted,  its  author- 
ity is  beyond  question  in  that  trial.  It  must 
be  accepted  as  if  it  were  the  duly  signed  and 
certified  deposition  of  the  Identical  witness 
named."  In  Martin  v.  Com.,  89  S.  W.  226,  28 
Ky.  Law  Rep.  295,  the  court,  in  a  fall  opinion 
by  Judge  Barker,  said:  "Of  what  value  is 
is  to  the  defendant  to  say  to  him,  on  the 
one  hand,  'Tou  may  file  your  affidavit  as 
the  evidence  yon  could  produce  by  your  ab- 
sent witnesses,'  and,  on  the  other,  to  say  to 
the  jury,  'This  is  not  the  evidence  of  the 
absent  witnesses,  but  merely  the  affidavit 
of  the  defendant,  who  Is  swearing  In  bis 
own  interest?'  It  required  no  argument  to 
show  that  such  procedure  makes  the  statute 
'keep  the  word  of  promise  to  our  ear,  and 
break  It  to  our  hope.'  When  the  court  re- 
fused to  sustain  the  motion  of  appellant, 
that  be  should  Instruct  the  jmy  that  the 
affidavit  as  to  what  the  absent  witnesses 
would  prove  If  present  was  to  be  considered 
as  the  deposition  of  the  witnesses,  he  practi- 
cally placed  the  seal  of  his  approval  upon  the 
Commonwealth  attorney's  construction  of  the 
effect  of  the  affidavit  which  entirely  nul- 
lified the  statute,  thus  depriving  the  appel- 
lant of  a  valuable  defense."  And  this  court 
has  uniformly  upheld  the  rule  announced  iq 
these  opinions,  and  when  it  is  violated,  as 
In  this  case,  a  new  trial  will  be  granted. 

On  a  former  appeal  In  this  case,  in  com- 
menting on  the  Instruction  defining  the  right 
of  self-defense,  the  court  held  that  It  was 
Improper  to  use  the  words  "and  no  more" 
in  the  sentence,  "bad  the  right  to  use  such 
force  at  his  command  as  was  necessary  and 
no  more  to  avert  the  real  or  apparent  danger 
to  Powell  Carroll,"  and  It  was  therefore  the 
duty  of  the  trial  judge  on  the  trial  following 
the  rendition  of  this  opinion  to  omit  from 
the  Instruction  defining  the  appellant's  right 
of  self-defense  these  objectionable  words,  but 
the  trial  judge,  evidently  through  inadvert- 
ence, used  them  again  In  the  self-defense 
instruction  given  on  the  last  trial.  The  in- 
struction, with  the  exception  of  these  words, 
states  the  law  applicable  to  the  rights  of 
appellant  in  defense  of  Powell  Carroll  In 
clear  and  appropriate  language,  and  on  the 
next  trial  of  the  case  these  words  shotild  be 
omitted  frmn  the  instruction.  It  is  not 
necessary  to  determine  whether  or  not  the 
conrt  erred  In  refusing  to  grant  appellant  a 
continuance,  as  It  Is  not  likely  that  this 
question  will  again  arise. 

Judgment  Is  reversed,  with  directions  (or 
a  new  trial  In  conformity  to  this  opinion. 
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TERRELL  r.  CITY  OF  PADUCAH  et  ol. 

(Court   of   Appeals   of    Kentucky.    March    14, 
1906.) 

1.  MUNICIPAI.    COBFOBATIONB    —    StBEET    Ilf- 
PBOVEMENT8 — CoST— LlABILITT  OF  CiTT. 

Where   an   ordinance   authorizing  the   im- 
provement of  a  street  and  a  contract  executed 
pursuant  to  the  ordinance  provided  that  the  im- 
provement should  be  done  at  the  exclusive  cost 
of  the  owners  of  ground  fronting  on  the  street, 
and  that  the  city  should  be  liable  for  no  part 
of  the  coat  except  at  the  intersection  of  streets 
and  public  alleys,  tlie  city  was  exempted  from  ! 
liability  only  in  case  it  had  authority  to  and  : 
did  bind  the  abutting  property  for  the  coat  of  j 
the  improvement. 

2.  Same  —  Obdinance  —  Specification  of  i 
Mode  or  Payment— Constbuciion  op  Stat- 
ute. I 

Under  Ky.  St.  1903,  §  3457,  providhig  that 
the  common  council  of  third-class  cities  shall 
have  power  to  cause  streets  to  be  graded,  paved, 
etc.,  and  provide  for  the  payment  of  the  cost 
out  of  the  city  treasury  providing  the  ordinances 
and  contracts  for  such  work  shall  specify  how 
the  work  shall  be  paid  for,  the  proviso  is  di- 
rectory and  not  mandatory,  and  hence  it  is  not 
necessary,  in  order  to  render  the  city  liable  for 
the  work,  that  the  ordinance  shall  specify  bow 
payment  shall  be  made. 

8.  Evidence— Judicial  Notice — Navig abili- 
ty OF  Riveb. 

Courts  will  take  judicial  notice  that  the 
Tennessee  river  is  a  navigable  river. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  13;  vol.  37,  Cent.  Dig. 
Navigable  Waters,  t  12.] 

4.  Navigable  Waters— Rights  of  Public. 

The  rights  of  the  public  in  a  navigable 
river  extend  to  ordinary  high-water  mark. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  §8  43,  54.] 

6.  Municipal   Cobpobations— Impbovkmknts 
—Liability  of  Abutting  Owners. 

Where  a  city  seeks  to  grade  the  continua- 
tion of  a  street  between  the  high  and  low  water 
mark  of  a  navigable  stream,  intending  to  use 
such  improvement,  when  graded,  as  a  wharf,  as 
the  public  right  in  the  land  forming  the  bank  of 
the  river  between  high  and  low  water  mark  was 
paramount  to  the  rights  of  the  owner  of  the 
adjacent  fee  which  extended  to  the  river,  the 
improvement  of  the  way  for  the  public  across 
their  own  property  could  not  be  made  at  the 
expense  of  the  abutting  property  holders  who 
were  the  servient  owners. 
6.  Same— Liability  of  Orrr. 

Where  a  city  contracts  for  the  Improvement 
of  a  thoroughfare  between  high  and  low  water 
mark  on  a  navigable  river,  providing  that  the 
owners  of  the  abutting  property  shall  be  liable 
for  the  cost,  and  the  contract  for  the  liability 
of  the  adjoining  owners  is  invalid  because  the 
right  in  the  land  forming  the  bank  of  the  river 
between  high  and  low  water  mark  was  in  the 
public,  the  court  could,  under  Ky.  St.  1903,  { 
3458,  providing  that  on  trial  in  equity  of  any 
case  relating  to  the  improvement  of  a  street 
the  court  shall  have  the  right  to  correct  any 
mistake  of  the  common  council  relating  to  such 
improvement  so  as  to  do  complete  justice  to 
all,  enter  judgment  against  the  city  for  the  con- 
tract price  of  the  improvement. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  Ed  C.  Terrell  aj;alnat  the  city 
of  Paducah  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Bagby  &  Martin,  for  appellant 


O'REAR,  J.  On  July  17,  1899,  the  city 
council  of  Paducab  adopted  the  following 
ordinance : 

"Section  1.  That  Washington  street  be  im- 
proved by  grading  and  graveling  the  same 
from  First  street  to  low-water  mark  at  river 
In  accordance  with  Ordinances  Nos.  38  and 
39  of  the  Revised  Ordinances  of  the  city  of 
Paducah,  and  charter  of  cities  of  the  tbird 
class  governing  sacb  Improvements. 

"Sec.  2.  Said  grading  and  graveling  sball 
be  done  at  the  exclusive  cost  of  the  owners 
of  ground  fronting  on  Washington  street  be- 
tween First  street  and  low-water  mark;  the 
city  of  Paducab  to  be  liable  for  no  part  of 
the  cost  of  sucb  Improvements,  except  at  the 
intersection  of  streets  and  public  alleys; 
tbe  said  Improvements  to  be  completed  by 
the  iBt  day  of  December,  1899." 

Section  38,  above  referred  to,  provided, 
among  other  things,  as  follows: 

"Section  1.  That  a  street  In  tbe  cltr  of 
Paducah  sball,  when  Improved,  consist  of  a 
sidewalk  on  either  side,  a  gutter  next  tbere- 
to,  and  the  center  or  street  proper. 

"Sec.  2.  On  streets  sixty-six  feet  In  wldtb, 
tbe  sidewalk  on  each  side  sball  be  twelve 
feet  wide,  the  gutters  three  feet  wide,  and 
tbe  street  proper  of  gravel  tbirty-six  feet 
wide." 

Washington  street  was  66  feet  wide.  Ad- 
Tertisement  was  made  for  bids  for  the  work 
in  accordance  wltb  the  provisions  of  tbe  or- 
dinance and  tbe  profile  plans  and  specifica- 
tion on  file  In  the  city  clerk's  office.  Tbe 
specifications  provided  that  tbe  subway 
should  be  66  feet  wide,  and,  when  it  was 
accepted  by  tbe  engineer,  gravel  to  tbe  depth 
of  12  Inches  should  be  spread  uniformly  over 
tbe  whole  surface  and  thoroughly  compacted 
by  rolling  or  tamping.  Ed  C.  Terrell  was  tbe 
best  bidder,  and  bis  bid  being  accepted,  tbe 
following  written  contract  was  entered  into : 

"Contract  tat  tbe  Improvement  of  Waablng- 
ton  Street  from  First  Street  to  Tennes- 
see River  between  Ed  C.  Terrtil,  Con- 
tractor, and  tbe  city  of  Paducab. 
"This  contract,  made  and  entered  into  by 
and  between  E.  C.  Terrell,  as  party  of  the 
first  part,  and  the  city  of  Paducab,  Kentucky, 
as  party   of  tbe  second  part,   wltnesseth: 
"That  whereas,  the  party  of  the  first  part 
has  been  awarded  the  contract  by  tbe  party 
of  the  second  part  for  tbe  improvement  of 
Washington  street,  from  First  street  to  tbe 
river,  in  accordance  with  an  ordinance  passed 
for  that  purpose,  the  said  party  of  the  first 
part  does  hereby  agree  and  contract  that  be 
will  faithfully  do  and  perform  all  tbe  things 
required  by  said  ordinance,  in  and  about  tbe 
improvement  of  tbe  said  street  and  In  ac- 
cordance with  the  plans  and  specifications 
and  profile  in    tbe  council  clerk's  office   of 
tbe  city  of  Paducah,  and  that  be  will  do 
tbe  said   work   in   a  good  and   acceptable 
manner  as-  required  by  said  ordinance,  and 
flnisb  tbe  same  by  the  time  aa  stlpnlated  In 
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said  ordinance,  for  tbe  compensation  of  $1.60 
per  lineal  foot 

"The  said  city  of  Paducah  agrees  to  pay 
the  said  amount  for  the  said  ImproTement  as 
required  by  law  for  all  intersections,  and  to 
do  all  other  things  required  by  law  for  tbe 
faithful  execution  of  the  said  work. 
"Ed  C  TerreU. 

"Party  of  the  First  Part 
"Dated  this  6th  day  of  Sept,  1899. 
"City  of  Paducah, 

"Party  of  the  Second  Part 
"Attest:    W.  H.  Patterson,  C.  C.  P. 
"Jas.  M.  Lang,  Mayor." 

At  a  meeting  of  the  council  on  September 
5th  tbe  following  order  was  made : 

"The  mayor  stated  that  E.  C.  Terrell  being 
the  lowest  and  most  advantageous  bidder  he 
bad  awarded  him  tbe  contract  for  the  Im- 
prorement  of  Washington  street  from  First 
street  to  the  river  at  $1.60  per  lineal  foot, 
on  each  side,  and  he  offered  as  his  sureties 
R.  C.  and  A.  S.  Terrell.  Contract  ratified 
and  sureties  approved  upon  a  call  of  the  yeas 
and  nays  by  the  following  votes:  Clark, 
Davis,  Elliott,  Bzell,  Fowler,  Jackson,  John- 
son, Jones,  Robertson,  Smith,  Winstead,  and 
Tciser." 

Terrell  built  tbe  street,  as  required  by  his 
contract  and  the  specifications,  66  feet  wide. 
The  work  was  accepted  by  the  city  authori- 
ties, and  their  action  being  reported,  the  fol- 
lowing was  adopted :  "Resolved  by  tbe  city 
council  that  said  work  be  received  and  sc- 
ented as  done  In  accordance  with  the  con- 
tract and  that  the  estimates  be  placed  In  the 
bands  of  the  contractor  for  collection,  and 
he  be  allowed  $99.20,  the  amount  due  him 
by  the  city  for  Intersections  as  shown  by 
tbe  engineer's  apportionment"  Terrell  then 
began  this  action  against  the  property  owners 
fronting  on  tbe  improvement  to  enforce  a 
lien  on  the  property  for  the  cost  The  city 
was  also  made  a  defendant  to  the  action, 
and  judgment  was  prayed  against  it  if  the 
property  owners  were  not  liable.  The  prop- 
atj  owners  resisted  a  recovery  on  two 
-grounds,  viz.:  (1)  That  the  way  to  be  Im- 
proved was  a  public  wharf,  and  not  a  street; 
and  (2)  that,  by  ordinance  38,  only  36  feet  of 
the  street  could  be  Improved  as  a  carriage 
way,  and  that  as  tbe  ordinance  directing  the 
improvement  provided  that  the  work  was 
to  be  done  In  accordance  with  ordinance  38, 
it  necessarily  provided  only  for  the  improve- 
ment of  36  feet  of  the  street  Tbe  circuit 
court  sustained  this  last  defense,  giving  Ter- 
rell Judgment  against  the  property  owners 
for  only  this  part  of  his  work,  and  refusing 
to  give  him  Judgment  against  the  city  for 
the  remainder  of  his  claim.  From  the  judg- 
ment in  favor  of  the  city,  be  appeals.  The 
property  holders  do  not  appeal.  The  reasons 
of  the  circuit  court  for  the  conclusion  are 
tliat  tbe  ordinance  authorized  only  36  feet 
of  tbe  street  to  be  graded  and  graveled ;  that 
tbe  council  knew  what  the  ordinance  meant ; 
that  tbe  contractor  was  required  to  luiow 


at  his  peril  the  Infirmity  in  the  contract  and 
the  ordinance;  and  that  tbe  city  was  not 
liable  because  Its  council  passed  a  defective 
ordinance  under  which  payment  for  the  wotlc 
could  not  be  coerced  from  tbe  abutting  land- 
owners. 

It  seems  to  us  that  tbe  case  comes  to  this: 
Either  that  the  city  is  not  liable,  because  of 
tbe  terms  of  the  ordinance  authorizing  the 
work,  and  of  the  terms  of  tbe  contract  made 
In  pursuance  to  it,  or  that  the  city  is  liable, 
notwithstanding  the  terms  of  the  contract, 
on  the  ground  that  the  court  will  presume 
that  tbe  contract  meant  that  tbe  dty  was 
not  to  be  bound  only  in  the  event  that  It 
bad  authority  to  bind  and  bad  bound  the 
abutting  property  for  the  cost  of  the  Im- 
provement The  latter  proposition  Is  not 
new  to  the  Judicial  history  of  this  state,  and 
Is  not  novel  to  the  courts.  There  are  many 
cases,  beginning  with  LoulsTlile  v.  Hyatt, 
5  B.  Mon.  199,  and  extending  to  Asphalt  Co. 
v.  Gaar,  116  Ky.  334,  73  S.  W.  1106,  which 
held  that,  under  such  circumstances,  the 
city  Is  liable,  although  It  by  contract  provided 
against  liability-  It  Is  not  deemed  necessary 
to  restate  tbe  grounds  and  reasoning  upon 
which  the  cases  rest.  They  are  believed  to 
be  sound.  In  addition,  tbe  strongest  reason 
for  the  application  of  the  rule  of  stare  decisis 
spplies  here,  as  they  constitute  a  rule  of 
property,  upon  the  faith  of  which  It  is  fair 
to  assume  similar  contracts  have  Iteen  en- 
tered into,  and  rights  attached  under  them, 
which  it  would  be  unjustifiable  to  disturb 
on  a  mere  doubt  by  adopting  a  ditTerent  con- 
struction. Tbe  question  Is:  Does  this  case 
come  within  the  rule?  In  Its  examination 
we  will  meet  with  cases  apparently  in  con- 
flict with  the  rule,  notably  Craycraft  v.  Sel- 
vage, 10  Bush,  705.  But  that  case  and  others 
similar  rest  upon  tbe  peculiar  phraseology 
of  the  statutes,  which  were  charters  of  the 
towns,  and  from  which  the  authority  to 
make  the  particular  contracts  were  derived. 
It  is  not  proposed  by  anything  here  said  to 
conflict  with  Craycraft  v.  Selvage.  It  may 
be  conceded  that  where  a  city  is  authorized 
to  cause  a  street  to  be  laid  out  or  improved 
at  the  exclusive  cost  of  the  abutting  prop- 
erty, and  tbe  charter  of  the  city  provides 
that  In  such  case  the  city  shall  not  be  liable 
for  the  cost  of  the  Improvement,  but  that 
the  contractor  shall  look  alone  to  his  lien 
upon  the  abutting  property,  that  tbe  city 
will  not  be  liable  if,  by  error  of  Its  council 
or  other  officers,  It  failed  to  take  proper 
steps  to  secure  a  Hen  upon  the  property 
abutting  the  improvement  for  the  benefit  of 
tbe  contractor;  still,  It  remains  to  be  seen 
whether  this  case  fails 'within  that  rule. 

Charters  of  all  third-class  cities,  to  which 
appellee  belonged  when  this  contract  was 
made,  provide:  "The  common  council  shall 
have  power  to  cause  to  be  graded,  construct- 
ed, reconstructed,  paved,  or  otherwise  im. 
proved  and  repaired,  all  streets,  sidewalks, 
alleys   and   public   ways,   or  parts   thereof. 
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Trithln  the  city,  of  sucb  material  and  in 
such  manner  and  nnder  such  regulation  as 
shall  be  provided  by  ordinance,  and  may,  in 
their  discretion,  provide  for  the  payment  of 
the  cost  of  same,  or  any  part  thereof,  out  of 
the  city  treasury:  Provided,  The  ordinances 
and  contracts  for  such  work  shall  specify 
how  the  work  shall  be  paid  for."  Section 
3457,  Ky.  St.  1903.  It  is  thought  by  some 
that  the  proviso  in  this  section  is  a  limita- 
tion upon  the  power  of  the  city  to  bind 
itself  for  street  improvements;  that,  to  do 
so,  the  ordinance  must  expressly  show  how 
the  work  shall  be  paid  for,  or  the  power  to 
have  the  work  done  at  all  at  the  city's  ex- 
pense is  withheld.  This  calls  for  an  Inter- 
pretation of  section  8457,  supra.  The  power 
to  grade  and  improve  its  streets  by  a  city 
is  an  inherent  corporate  power.  The  section 
did  not,  therefore,  confer  the  power,  but  It 
was  Included  In  the  general  grant  to  the 
corporation  to  be  a  city.  This  point  is  ma- 
terial  In  determining  whether  the  clause  fol- 
lowing the  word  "provided"  is  mandatory  or 
directory,  for,  if  it  is  mandatory,  and  is  in 
fact  a  limitation  up<Hi  the  power  granted.  Its 
nonobjservance  would  be  fatal  to  the  attempt- 
ed exercise  of  the  power.  If,  on  the  other 
hand,  it  is  directory  only,  then,  although  it 
should  still  be  observed  by  the  city  council, 
if  it  is  not  observed  the  failure  would  not 
defeat  the  exercise  of  the  power,  particularly 
after  the  work  has  been  done  under  It  in 
good  faith. 

Sutherland  on  Statutory  Construction,  | 
454,  lays  It  down  that:  "When  a  stat- 
ute is  passed  authorizing  a  proceeding  which 
was  not  allowed  by  the  general  law  be- 
fore, and  directing  the  mode  in  which  an 
act  shall  be  done,  the  mode  pointed  out 
must  be  strictly  pursued.  It  is  the  condi- 
tion alone  on  which  a  party  can  entitle  him- 
self to  the  benefit  of  the  statute,  that  its 
directions  shall  be  strictly  complied  with. 
Otherwise  the  steps  taken  will  be  void.  But 
when  the  proceeding  is  permitted  by  the 
general  law,  and  an  act  of  the  Legislature 
directs  a  particular  form  and  manner  in 
which  it  shall  be  conducted,  then  it  will  de- 
pend on  the  terms  of  the  act  itself  whether 
it  shall  be  considered  merely  directory. 
•  •  •  Where  a  statute,  In  granting  a  new 
power,  prescribes  how  It  shall  be  exercised, 
it  can  lawfully  be  exercised  In  no  other  way. 
Negative  words  in  granting  power  or  Juris- 
diction cannot  be  directory."  The  same  au- 
thor says:  "Where  the  provision  Is  In  afBrma- 
tive  words,  and  there  are  no  negative  words, 
and  It  relates  to  the  time  and  manner  of 
doing  the  acts  which  constitute  the  chief 
purpose  of  the  law,,  or  those  incidental  or 
subsidiary  thereto,  by  an  official  person,  the 
provision  has  usually  been  treated  as  di- 
rectory."   Id.  i  443. 

Unless  the  word  "provided"  itself  implies 
a  limitation  on  what  has  preceded,  we  find 
in  this  clause  of  the  statute  no  negative  word. 
It  directs  the  form  of  the  ordinance  and  con- 


tract It  is  not  a  statute  aimed  primarily  to 
protect  the  city  treasury,  but  it  is  intended 
to  provide  a  system  of  public  thoroughfares 
for  the  city,  and  Incidentally  to  pay  for  tbeni 
by  a  direct  tax  upon  the  abutting  jtroperty, 
as  provided  in  section  S448  et  seq.,  Ky.  St. 
1903,  or  by  an  appropriation  out  of  the  gen- 
eral levy.  The  word  "provided,"  as  used  In 
statutes,  generally,  though  not  always,  im- 
plies a  limitation  or  restriction  upon  what 
has  preceded  in  the  context.  Sutherland 
says  (Sutherland  on  Stat.  Const  {  222): 
"Provisos  and  exceptions  are  similar,  intend- 
ed to  restrain  the  enacting  clause,  to  except 
something  which  would  otherwise  be  In  it, 
or  in  some  manner  to  modify  it"  But  this 
is  not  always  necessarily  so.  The  word  may. 
if  such  be  the  sense  gathered  from  the  whole 
act  or  instrument,  simply  explain  what  bad 
previously  been  stated  in  general  terms,  or 
direct  the  manner  of  doing  what  was  allowed 
by  the  context  to  be  done  generally.  Rich 
V.  Atwater,  16  Conn.  419;  Forscht  v.  Oreeu, 
68  Pa.  140 ;  Co.  Lltt,  146  B. ;  Stanley  v.  Colt, 
5  Wall.  (U.  S.)  166,  18  L.  Ed.  602;  Chapin  v. 
Harris,  8  Allen  (Mass.)  596. 

Section  3457,  Ey.  St  1903,  Is  a  part  of  the 
subdivision  of  charters  of  cities  of  the  third 
class,  devoted  to  "streets  and  alleys."  For 
these  cities  a  dual  system  of  Improvement  is 
allowed.  One  is  by  a  direct  assessment  of 
the  cost  upon  the  abutting  property.  The 
other  is  at  the  city's  expense.  The  latter,  as 
we  have  seen,  was  included  In  the  Inherent 
corporate  powers  of  the  city.  But  the  former 
did  not  naturally  exist,  and  could  not  be 
exercised  unless  specifically  granted  by  the 
Legislature.  Dillon  on  Municipal  Corpora- 
tions, 605;  Knlper  v.  City  of  Louisville,  T 
Bush,  599 ;  Caldwell  v.  Rupert,  10  Bush,  179. 
The  proviso  contained  In  section  3457,  Ky. 
St  1903,  logically  applies  to  the  whole  sys- 
tem, and  because  there  Is  a  dual  system.  It 
Is  to  keep  the  accounts  straight.  By  Its  ob- 
servance there  Is  less  apt  to  be  confusion  or 
uncertainty  in  assessing  the  cost  of  improve- 
ments. If  it  applied  alone  to  the  city's  con- 
tracts where  It  undertook  to  have  the  im- 
provements done  at  its  own  expense,  it  would 
have  t>een  a  meaningless  term  and  useless, 
for  there  is  but  one  way  for  a  city  to  pay  for 
Its  own  work,  and  that  is  out  of  the  money 
in  its  treasury,  or,  which  Is  the  same  thing,  out 
of  the  money  It  may  raise  by  general  taxation 
and  put  into  Its  treasury.  We  conclude  that 
the  term,  as  used  In  this  statute,  is  directory, 
and  is  not  a  limitation  upon  the  power  of  a 
city  to  improve  its  streets.  Nor  are  we  lack- 
ing in  precedent  in  this  state  for  this  con- 
struction. In  Kearney  v.  City  of  Covington, 
1  Mete.  339,  the  charter  of  the  city  authorized 
it  to  direct  street  improvements  at  the  ex- 
pense of  the  abutting  property  holders,  or 
to  pay  for  them  out  of  the  city  treasury.  The 
section  of  the  charter  there  In  question  con- 
cluded with  the  proviso  that  the  city  council 
should,  by  a  vote  of  two-thirds,  have  the 
power  to  pay  for  grading  the  streets  out  of 
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tbe  city  treasury.  Of  this  the  court  said: 
"The  object  or  meaning  of  this  provlBo  is  not 
very  clear  or  certain.  It  does  not  require  a 
vote  of  two-thirds  of  the  city  council  to  au- 
thorize a  contract  to  be  made  for  tbe  grading 
of  the  streets,  where  it  is  intended  to  make 
tbe  city  responsible,  but  only  requires  a  rote 
of  two-tUrds  to  pay  for  the  grading  out  of 
tbe  c^ty  treasury.  It  may  hare  been  intended 
to  confer  a  power,  but  it  was  certainly  not 
Inteoded  to  limit  the  exercise  of  a  power 
necessarily  Incident  to  such  a  corporation. 
It  is  the  duty  of  the  city  authorities  to  ke^ 
tbe  streets  in  proper  repair ;  and  if,  as  argu- 
ed, tills  provision  in  tbe  charter  was  intended 
to  restrict  them  to  the  mere  grading  of  tbe 
streets,  and  to  preclude  them  from  having  any 
ftcrttaer  improvements  made  at  the  public  ex- 
pense. It  would  conflict  with  tbe  general  law 
which  requires  them  not  only  to  put,  but  to 
keep,  the  streets  in  good  repair.  Such  a  con- 
struction should  not,  therefore,  be  given  to  it, 
but  it  should  be  construed  to  relate  exclusive- 
ly to  tbe  action  of  the  city  council  in  direct- 
ing the  payment  to  be  made  after  the  work 
has  been  done."  In  other  words,  the  proviso 
was  held  to  be  directory  of  the  manner  of  do- 
ing a  thing  already  allowed  by  general  law 
to  be  done. 

So  far  tbe  case  has  been  considered  np<ni 
the  theory  that  Washington  street  ImRroved 
nnder  the  ordinance  in  this  case  was  a  public 
street.  Before  the  improvement  it  was  an 
open  way,  extending  from  the  edge  of  First 
street — which  was  near  the  top  of  the  bank  of 
tbe  Tennessee  river — down  the  bank  to  low 
water  mark  of  that  river,  a  distance  of  about 
300  feet.  Tbe  way  was  not  improved  upon 
any  plan  of  streets,  but  appears  to  have  been 
intended  for  use  as  a  wharf.  During  high 
water  in  the  river  much  of  this  improved 
way  would  be  nnder  water,  and  at  times  all 
of  it  would  be.  It  was  in  reality  the  grad- 
ing and  graveling  for  66  feet  wide,  tbe  l>ank 
of  Tennessee  river  between  high  and  low 
water  mark.  Tbe  court  takes  Judicial  notice 
that  tbe  Tennessee  river  is  a  navigable  river, 
and  as  such  the  rights  of  tbe  public  extend  to 
ordinary  high-water  mark.  Ciould  on  Wat- 
ers. {  42.  As  tbe  public  right  in  the  land 
forming  the  bank  of  tbe  river  between  high 
and  low  water  mark  was  paramount  to  tbe 
rights  of  the  owner  of  the  adjacent  fee  whtch 
called  to  extend  to  the  river,  an  Improvement 
of  a  way  tor  the  public  across  their  own  prop- 
erty ought  not,  and  under  the  charter  of  ap- 
pellee city  cannot,  be  made  at  the  expense  of 
the  abutting  property  holders;  that  is,  the 
servient  owners.  Some  part  of  these  lots, 
It  is  true,  was  above  the  top  of  tbe  bank, 
bat  as  they  were  compelled  by  tbe  judgment 
to  pay  something  more  than  one-half  of  tbe 
cost  of  tbe  improvement,  it  is  fair  to  assume 
that  tbe  remainder  represents  no  more  than 
what  they  could  not  have  been  compelled  to 
pay  for.  This  being  so,  the  case  comes  with- 
in tbe  rule  first  laid  down,  viz.:  The  city 
has  attempted  to  bind  by  ordinance  and  con- 


tract for  a  street  Improvement,  property 
whldi  it  could  not  bind  therefor  under  Its 
charter;  for  which,  under  all  the  cases,  tbe 
city  is  liable,  evea  though  its  ordinance  and 
the  contract  expressly  say  it  is  not  liable, 
provided  it  was  a  contract  that  the  city  had 
the  power  to  bind  Itself  on.  City  of  Lonls- 
vllle  V.  Hyatt,  5  B.  Mon.  199;  Kearney  v. 
City  of  Covington,  1  Mete.  339;  Caldwell  v. 
Rupert,  10  Bush,  179;  Craycraft  v.  Selvage, 
10  Bush,  696. 

Thecharterof  third-class  cities  provides  fur- 
ther: "That  on  the  trial  in  equity  of  any  case 
relating  to  tbe  improvement  of  any  street,  alley, 
sidewalk,  or  other  public  highway,  or  any 
part  thereof,  the  court  trying  the  case  shall 
have  the  right  to  correct  any  mistake  or 
error  of  the  city  engineer's  in  estimating  and 
apportioning  the  cost  of  such  Improvement 
among  lot  owners,  or  any  mistake  or  error 
of  the  common  council  relating  to  such  im- 
provement, so  as  to  do  complete  justice  to  ail 
parties."  Ky.  St.  1903,  S  3458.  This  section 
follows  sections  3440-3457,  which  allows 
streets  to  be  improved  at  the  cost  either  of 
the  city  or  tbe  owners  of  tbe  abutting  prop- 
erty. By  its  terms  the  section  deals  with 
two  classes  of  errors  which  the  courts  are 
authorized  to  correct  One  is  any  error  or 
mistake  of  the  city  engineer  in  estimating 
and  apportioning  the  cost  of  such  improve- 
ment among  the  lot  owners.  The  other  is 
"any  mistake  or  error  of  the  common  council 
relating  to  such  Improvement"  The  end  in 
either  instance  which  the  statute  expressly 
declares  is  "so  as  to  do  complete  justice  to 
all  parties."  Now,  towns  and  eities  can  con- 
tract only  through  their  councils  or  trustees. 
Tbe  contract,  to  bind  the  city,  must  be  con- 
cerning a  matter  which  the  council  had  the 
power  to  make,  and  It  must  be  entered  Inta 
pursuant  to  an  ordinance  of  the  town  duly 
enacted.  The  Legislature  contemplated  that 
In  tbe  attempted  exercise  of  vested  power  the 
city,  by  Inadvertence  of  some  public  official, 
might  do  or  fall  to  do  something,  which,  strict- 
ly construed,  would  avoid  the  contract,  so  that 
the  other  party  to  it  would  have  no  recourse, 
and  would  lose  bis  labor  and  material,  which, 
from  tbe  nature  of  such  an  improvement, 
would  inure  to  the  city's  full  use,  just  as 
though  they  had  in  fact  been  paid  for.  The 
Injustice  of  such  a  result  was  manifest  to  the 
Legislature,  as  it  is  to  anybody,  and  It  was  In- 
tended by  section  3458,  supra,  to  obviate  it 
So  the  Legislature  has,  by  that  section,  placed 
the  parties  to  such  a  contract  exactly  in  the 
position  they  would  have  occupied  bad  it  been 
a  contract  between  two  competent  individuals 
under  similar  circumstances;  that  is,  to  allow 
a  court  of  equity  to  do  complete  justice  be- 
tween them  when  from  mistake  t3ie  contract 
has  been  performed  by  one  party,  and  cannot 
be  specifically  executed  by  the  other. 

This  might  Involve  more  than  the  mere  cor- 
rection of  an  engineer's  mistake.  Where  the 
ordinance  duly  adopted  shows  the  determina- 
tion of  tbe  town  council  to  make  the  improve- 
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ment,  which  Is  one  which  It  Is  empowered  by 
law  to  make,  and  where,  In  the  attempted  ex- 
ercise of  that  power  and  determination,  the 
parties  have  failed  to  state  some  part  of  the 
undertaking,  or  omitted  to  set  out  an  obliga- 
tion which  the  necessity  of  the  case  would 
seem  to  imply  as  an  incident  of  that  which 
was  expressly  tmdertaken  by  the  parties,  it 
is  just  that  the  real  object  Intended  should 
not  fail  because  of  such  inadvertence.  It 
could  not  have  been  in  the  minds  of  the  par- 
ties that  one  of  them  was  to  do  work  for  and 
fumisb  material  to  the  other  of  great  value, 
and  get  nothing  for  It  The  contract,  and  the 
whole  proceeding,  negatives  such  thought 
On  the  contrary,  it  is  clear  that  both  parties 
intended  that  the  work  was  to  be  paid  for 
at  the  stipulated  price;  that  it  was  for  the 
town,  which,  as  a  corporation,  got  the  bene- 
fit of  it;  and  that  the  town  Intended  to  pay 
for  it  In  execution  of  this  last  feature  of 
the  contract  the  town  undertook  to  adopt  a 
method  which  It  had  the  right  as  a  privilege 
to  adopt  of  charging  the  cost  to  the  abutting 
property,  Instead  of  to  all  property  within 
the  CM-poration.  But  upon  this  point — that 
Is,  the  right  of  the  town  to  pay  for  the  work 
In  this  way — ^both  the  town  and  the  contractor 
were  In  error  in  the  assumption  that  it  could 
be  legally  done.  Now,  after  the  work  has 
been  done  for  the  town,  in  accordance  with 
its  specifications,  and  has  been  accepted  by 
it  so  that  it  is  impossible  to  place  the  other 
party  in  status  quo,  the  parties  discern  that 
they  were  in  error  In  assuming  that  the  abut- 
ting property  could  be  charged  with  the  cost 
The  Legislature  has  justly  provided  that  in 
such  case  a  court  of  equity  may  correct  the 
mutual  mistake  of  the  parties  and  decree 
justice  between  them,  which  is  to  compel  the 
town  to  pay  In  the  other  way,  and  in  this 
case  the  only  legal  way  open  to  it  for  that 
which  it  has  ordered  to  be  done  and  has  got 
the  full  benefit  of.  Nor  is  this  the  exercise 
by  the  court  of  a  legislative  function  which 
the  council  must  alone  exercise.  The  correc- 
tion of  an  error  in  a  contract  by  a  court  of 
equity  is  not  the  making  of  a  contract  It 
is  merely  the  reforming  of  the  contract  the 
parties  have  already  made,  so  as  to  conform 
it  to  the  facts  and  the  law.  If  a  contract 
already  performed  by  one  party  contain  er- 
roneous provisions,  or  omits  provisions  that 
should,  under  the  agreement,  have  been  in- 
corporated in  it  or  If  It  contain  impossible 
conditions,  courts  of  equity  may  nevertheless 
do  justice  by  substituting  the  law's  implica- 
tion for  the  impossible  provisions,  as  well  as 
reform  the  contract  In  accordance  with  the 
real  understanding  between  the  parties.  This 
is  an  ancient  practice  and  prerogative  of 
courts  of  equity,  who  have  no  more  power  to 
make  contracts  between  Indlvldualg  than  to 
make  contracts  on  behalf  of  municipal  cor- 
porations. The  parties  had  the  power  to  con- 
tract with  reference  to  the  subject-matter. 
They  have  contracted.  Their  minds  have  met 
as  to  what  was  to  be  done  by  appellant  and 


the  price  be  was  to  receive  for  It  They  have 
by  mutual  mistake  provided  that  he  was  to 
be  paid  in  a  way  that  ss  subsequently  de- 
veloped, was  Impossible  of  execution.  Now, 
after  the  work  is  done  and  has  been  received, 
for  a  court  of  equity  to  decree  that  the  same 
payment  shall  be  made  in  another  way  which 
is  possible  and  legal  is  in  no  sense  the  making 
of  a  contract  or  the  exercise  of  a  legislative 
function. 

We  conclude  that  upon  the  whole  case  the 
judgment  In  favor  of  the  city  is  erroneous, 
and  it  is  therefore  reversed,  and  the  cause 
remanded,  that  judgment  may  be  entered  in 
favor  of  appellant  as  herein  indicated. 


MUIR  V.  MUIR. 

(Court  of  Appeals  of  Kentucky.    Ifarch  22. 
1906.) 

1.  DlVOROK— Appkai,. 

So  much  of  a  decree  for  divorce  and  ali- 
mony as  grants  a  divorce  is  unappealable. 

[Ed.  Note. — For  cases  in  point  see  vol.   17. 
Cent  Dig.  Divorce,  {  663.] 

2.  Saue  —  Alimony  — Statutes— CoNSTBtJO- 

TION. 

Ky.  St.  1903.  i  2322,  providing  that,  if  a 
wife  have  not  sufficient  estate  of  her  own,  she 
may,  on  divorce  obtained  by  her,  have  such  al- 
lowance of  that  of  her  husband  as  shall  l>e  deem- 
ed equitable,  does  not  preclude  her  from  alimony 
in  case  the  hustmnd  have  no  present  fee-simple 
estate  in  his  property. 

3.  Same— Pbobable  Barninqs— Expectanot. 

A  husband's  contemplated  probable  earn- 
ings and  accretions  of  wealth  from  any  other 
source  may  be  considered  in  determining  the 
amount  of  alimony  to  be  awarded  to  his  wife  on 
the  rendition  of  a  divorce. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  Divorce,  {$  675-678.] 

4.  Same— Estate  in  Possession. 

That  a  hnsband  held  only  an  estate  in  pos- 
session of  certain  land  owned  by  bis  father,  and 
not  a  fee,  did  not  preclude  the  wife  from  being 
allowed  alimony  therefrom. 
6.  Same— Definition. 

Alimony  is  that  provision  which  the  law 
makes  for  the  support  of  the  wife,  on  the  dis- 
solution of  the  marriage,  out  of  the  estate  of  the 
hnsband,  after  separation,  in  lieu  of  his  com- 
mon-law obligation  to  support  her  as  wife,  if 
they  should  have  continued  living  together. 

[Ed.  Note. — For  cases  in  point  see  vol.  17. 
Cent  Dig.  Divorce,  $  65&] 

6.  Same  —  Amount  —  Alimony  in  Lieu  of 
Power. 

As  alimony  given  to  a  wife  on  a  decree  of 
divorce  becomes  her  portion  in  lieu  of  dower, 
she  is  entitled  in  any  event  to  such  a  sum  as 
her  dower  interest  in  her  husband's  estate  would 
have  amounted  to. 

[Bid.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Divorce,  §§  675-^78.) 

7.  Same. 

A  husband's  estate  at  the  time  of  the  entry 
of  a  divorce  decree  amounted  to  at  least  $15,000. 
Both  parties  were  28  years  of  age,  and  he,  apart 
from  his  dissolute  habits  and  a  chronic  disease, 
was  in  good  health  and  had  ability  to  labor  and 
earn  money,  while  the  wife  waa  without  means 
or  other  prospects  to  support  herself  and  two 
children  awarded  to  her  custody.  The  wife  and 
one  of  the  children  were  also  in  ill  health  as 
the  result  of  syphilis  communicated  to  them  by 
the  husband.    Held,  that  a  decree  awarding  her 
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$1,000  alimony  and  $10  a  month  toward  the 
support  of  the  children  was  inadequate,  and 
should   be  increased  to  $5,000. 

[Ed.   Note. — For  rases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  §  67a] 

8.  BAJkUS — CORVETANCES  IN  Fbaud  OF  Wmt— 

Effkct. 

Ky.  St  1903,  i  2126,  provides  that  sales 
and  conveyances  made  to  a  purchaser  with  no- 
tice in  fraud  or  hindrance  of  the  right  of  a 
wife  or  children  to  maintenance  shall  be  void 
as  against  them.  Beld,  that  mortgages  executed 
by  a  husband  pending  suit  for  divorce  to  his  fa- 
ther and  brother,  to  a  bank  in  which  they  were 
officers  and  large  stockholders,  and  to  other 
creditors  generally,  with  notice,  should  not  be 
considered  in  determining  the  amonnt  of  ali- 
mony to  be  awarded  to  the  wife. 

9.  Same —  Lewdness— AouLTEKT — Condona- 
tion. 

Lewdness  and  adultery  of  a  husband  was 
not  condoned  by  subseouent  cohabitation,  as 
provided  by  Ky.  St.  1903,  !  2120,  where  the 
offen.<:e  was  aggravated  by  syphilis  communicat- 
ed by  the  husband  to  her  and  one  of  the  children. 
[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
■Cent  I>ig.  Divorce,  §§  169-179.] 

Appeal  from  Circuit  Court,  Kelson  County. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Muir  against  Mary  E. 
Moir  for  divorce.  In  which  defendant  filed 
a  cross-bill  for  similar  relief  and  alimony. 
From  80  much  of  a  decree  granting  a  divorce 
to  defendant  as  awarded  her  alimony,  both 
parties  appeal.  Affirmed  on  plalntifTs  ap- 
peal, and  reversed  on  defendant's  appeal. 

See  87  S.  W.  1070. 

John  D.  Wickliffe,  for  appellant  John  S. 
Kelley,  for  appellee. 

CREIAR,  J.  Appellant,  a  member  of  a 
rich  and  distlngnished  family,  was  married 
at  the  age  of  20  to  appellee,  who  was  about 
the  same  age.  She  was  of  honorable  par- 
mtage,  who  were  in  modest  circumstances. 
The  parties  are  now  about  28  years  old. 
Within  a  year  after  their  marriage  appellant 
developed  the  disease  of  syphilis.  Whether 
contracted  before  or  after  his  ma'rrlage  Is 
not  abown.  He  continued  to  live  with  his 
wife,  by  whom  there  were  bom  to  him  two 
children,  there  being  less  than  two  years' 
difference  In  their  ages.  Appellee  claims 
that  she  contracted  the  disease  from  her 
husband  before  she  knew  he  had  it,  and  that 
one  of  the  children,  the  elder,  has  also  shown 
symptoms  of  the  taint  in  his  blood  of  tbis 
dread  malady.  Appellee  did  not  then  leave 
her  husband.  She  says  that  she  was  hu- 
miliated by  the  knowledge  of  their  affliction, 
but  was  willing  to  bear  it  in  silence  rather 
than  make  It  public  by  an  abandonment  on 
that  account  In  the  meantime  appellant's 
cmiduct  toward  her  became  such  as  to  indi- 
cate a  settled  aversion  to  her,  and  was  so 
habitually  cruel  as  to  put  her  in  fear  of  life 
or  great  bodily  harm.  She  sued  him  for 
divorce  on  tbis  last-named  ground;  but  the 
action  was  dismissed  on  her  motion  before 
trial  for  reasons  not  affecting  this  case. 
Thereafter  appellant  sued  her  for  a  divorce 
upon  the  ground  of  abandonment    She  de- 


fended, Justifying  her  abandomnent  under  tbe 
reasons  first  stated,  and  made  them,  further- 
more, a  ground  for  her  claim  for  divorce, 
which  she  prayed  for  in  her  answer.  She 
also  prayed  for  support  and  alimony.  Tbe 
chancellor  dismissed  appellant's  petition, 
granted  appellee's  prayer  for  divorce,  and 
adjudged  her  $1,000  as  alimony,  and  $10 
per  month  toward  the  suppMrt  of  her  chil- 
dren. The  custody  of  tbe  children  was 
awarded  the  mother,  and  no  provision  made, 
though  requested  by  appellant,  for  him  to  see 
them,  or  have  them  visit  him.  He  has  ap- 
pealed from  the  decree,  except  that  part 
adjudging  tbe  divorce,  from  which  no  ap- 
peal lies. 

He  contends  that  bis  wife  was  in  fault, 
wherefore  it  was  erroneona  to  allow  her  ali- 
mony at  all.  The  proof  In  our  opinion  sus- 
tains the  conclusion  of  the  chancellor.  It 
tended  to  show  that  appellant  bad,  for  some 
years  before  his  wife  quit  him,  spent  most 
of  his  nights,  or  rather  a  great  part  of  most 
of  his  nights.  In  tbe  town  of  Bardstown, 
leaving  her  and  her  child,  or  children,  at 
their  home  In  the  country,  unattended  fre- 
quently, and  occasionally  by  a  negress  serv- 
ant only.  He  had  no  business  away  from 
home  on  many  of  these  occasions,  but  spent 
his  time  loafing  about  barrooms,  and  in  com- 
pany sometimes.  It  was  shown,  of  dissolute 
women  of  notorious  character.  His  treat- 
ment of  his  wife  was  unfeeling  and  harsh. 
Witnesses  said  he  assaulted  her,  struck  her. 
cursed  her,  abused  ber,  and  threatened  her. 
Tbe  record  leaves  no  doubt  that  he  bad  such 
a  settled  aversion  for  her  as  to  indicate  a 
complete  alienation  of  affection.  On  all  tbe 
grounds  charged  by  ber,  including  infidelity, 
tbe  proof  amply  sustains  the  chancellor's 
finding  in  behalf  of  appellee. 

Appellant's  father  is  a  rich  man.  As  his 
sons  reached  manhood,  and  were  married,  be 
advanced  them  each  about  $10,000,  or  settled 
them  in  substantial  business.  After  appel- 
lant's marriage,  his  father  bought  a  farm  of 
about  200  acres,  known  as  tbe  "Holtshouser 
Farm,"  paying  $10,000  for  It  He  took  the 
title  to  himself,  but  put  appellant  In  posses- 
sion of  it.  Appellant  bought  another  place 
near  by,  known  as  tbe  "Johnson  Farm,"  for 
which  his  father  paid.  It  Is  worth  about 
$4,000.  The  title  to  It  was  taken  to  appel- 
lant His  father  gave  him  live  stock,  such 
as  horses,  cows,  and  stock  cattle,  and  farm- 
ing Implements.  There  was  evidence  that 
appellant's  father  has  said  that  he  gave  all 
this  property,  except  the  stock  cattle,  to  his 
son  as  an  advancement,  and  bad  so  charged 
it  to  him  jan  his  book  of  advsmcements.  Tbe 
witness  further  testified  that  appellant's  fa- 
ther showed  him  the  book  and  entries  to 
that  effect  Appellant  at  the  time  of  the 
separation  was  in  possession  of  all  his  prop- 
erty; but  has  since  sold  some  of  it  The 
lands  he  is  yet  in  possession  of,  and  has 
rented  the  farms  from  year  to  year,  collecting 
and  using  the  rents.    He  claims,  though,  that 
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be  Is  Insolvent;  that  the  Holtshouser  farm 
does  not  belong  to  blm,  but  belongs  to  bis 
father;  that  the  Johnson  farm  he  has  not 
paid  for,  bat  yet  owes  bis  father  the  pur- 
chase money  advanced  by  blm  to  buy  It;  that 
he  yet  owes  for  the  personal  property.  His 
father,  after  the  separation  and  after  this 
suit  was  brought,  was  partially  paralyzed, 
so  that  be  ceased  to  attend  to  bis  business 
affairs,  and  it  was  also  said  he  was  unable 
to  give  his  deposition  in  this  case.  During 
this  condition,  appellant,  at  the  Instance  of 
his  brother  and  some  other  relatives,  ex- 
ecuted a  mortgage  to  tils  father  and  brother, 
to  the  bank  of  which  Ills  father  and  brother 
were  officers  and  large  stockholders,  and  to 
his  other  creditors  generally,  upon  all  bis 
property,  to  secure  an  alleged  indebtedness 
of  about  $10,000.  The  elder  Mnir  did  not 
know  of  this  arrangement,  did  not  authorize 
it,  and  so  far  as  this  record  shows  did  not 
approve  It  Other  creditors  named  In  the 
mortgage  are  shown  to  have  been  equally  Ig- 
norant of  its  execution.  Appellant  is  a  man. 
not  lacking  in  understanding  or  education. 
Barring  the  aliment  referred  to,  he  is  in  good 
health,  and  is  able  to  work,  but,  it  seems, 
is  not,  or  has  not  been,  a  successful  business 
man.  This,  however,  is  probably  due  more 
to  his  habits  than  lack  of  ability.  Appellee 
has  no  property,  no  means  of  support  Her 
father  is  a  poor  man.  Her  mother  has  no 
property.  With  this  situation,  what  relief 
should  the  chancellor  have  decreed?  Appel- 
lant contends,  nothing.  Appellee,  dissatisfied 
with  the  decree  fixing  her  alimony,  has  pray- 
ed a  cross-appeal  to  have  it  Increased. 

The  statute  Is  (section  2122,  Ky.  St  1903): 
"If  the  wife  have  not  sufficient  estate  of  her 
own  she  may,  on  a  divorce  obtained  by  her, 
have  such  allowance  out  of  that  of  her  hus- 
band as  shall  be  deemed  equitable."  But 
this  does  not  not  mean  that,  if  the  husband 
have  no  present  estate,  his  wife  shall  not  be 
entitled  to  alimony.  His  contemplated  prob- 
able earnings  may  be  the  basis  for  such  al- 
lowance. Canine  v.  Canine,  16  S.  W.  367,  13 
Ky.  Law  Rep.  124.  Nor  do  we  perceive  why. 
If  probable  earnings,  as  a  reasonable  expecta- 
tion, may  properly  be  considered,  probable 
accretions  of  wealth  from  any  other  source 
may  not  also  be  considered.  But,  before  dis- 
cussing that  feature  to  a  conclusion,  we  will 
take  up  what  appellant  did  own,  or  was  pos- 
sessed of,  at  the  time  of  the  separation  and. 
of  the  decree.  He  certainly  owned  the  John- 
son farm,  worth  about  $4,000.  He  owned  a 
ba  If  dozen  or  more  horses,  a  number  of  cows  and 
hogs,  a  quantity  of  corn,  a  lot  of  farming  im- 
plements, buggies,  etc.,  about  15  bead  of  stock 
cattle,  and  some  household  furniture.  The 
value  of  all  this  property  Is  not  satisfactorily 
shown,  but  it  is  no  stretch  to  assume  from  the 
evidence  that  the  personal  property  alone  was 
worth  $1,500  or  more.  It  was  probably  worth 
more.  The  Holtshouser  place,  worth  $10,000, 
be  had  in  possession.  It  was  not  rented  to 
him.    The  use  of  it  at  least  bad  been  given 


to  blm  by  his  father.  It  Is  not  essential  that 
the  husband  should  own  the  fee-simple  title 
to  the  land  in  order  to  have  the  value  of  bis 
Interest  considered  In  fixing  alimony.  Ali- 
mony is  not  necessarily  carved  out  of  the 
same  estate  as  dower.  If  he  owned  it  or  was 
In  possession  of  it  under  even  an  invalid  gift, 
so  long  as  that  possession  was  undisturbed, 
his  wife's  right  to  have  the  use  of  a  part  oC  It 
set  apart  to  her  as  alimony  is  not  less  than 
if  he  owned  it  in  fee  slmplew  She  would 
simply  get  less  in  the  former  than  in  the  lat- 
ter event,  because  her  possession  would  in 
that  case  be  as  unstable  as  his  title,  but  no 
less  so.  If  she  ought  to  have  had  the  use  of 
say  one-third  or  one-half  his  land  as  part  of 
her  alimony,  if  he  had  owned  It  in  fee  simple, 
no  less  than  an  equal  quantity  of  thesameland 
should  be  set  apart  to  her,  if  he  owned  a 
less  estate  in  it  than  a  fee  simple.  Suppose 
bis  was  a  life  estate,  or  any  freehold  estate, 
she  would  nevertheless  be  as  much  entitled  to 
support  from  It  as  If  It  were  a  greater. 

Alimony  is  that  provision  which  the  law 
makes  for  the  support  of  the  wife,  or  of  her 
who  was  the  wife,  out  of  the  estate  of  the 
husband  after  separation,  in  lieu  of  his  com- 
mon-law obligation  to  support  her  as  wife  if 
they  should  have  continued  living  together. 
She  was  entitled  to  and  had  his  support  out 
of  all  he  possessed,  including  earnings.  When 
he  has  broken  up  that  relation,  so  that  she  can 
no  longer  partake  Jointly  with  him  of  such 
support  the  law  sets  apart  to  her  enough  of 
his  estate.  Including  earnings,  to  make  an 
equivalent  of  what  she  is  denied  by  his  fault 
Less  than  that  would  be  to  put  a  pecuniary 
premium  upon  the  husband's  abandonment  of 
his  wife  (which  would  be  the  highest  Im- 
policy In  society),  as  where  he  saw  that  be 
was  about  to  come  into  the  possession  of  an 
inheritance  as  heir  appar^it  It  he  ooald  get 
the  matter  of  divorce  over  with  before  the 
inheritance  was  cast  upon  him,  he  would  bave 
succeeded  In  defeating  his  wife  of  the  enjoy- 
ment of  her  anticipated  Interest  In  the  prop- 
erty, which  he  had  in  prospect.  Marriage,  as 
it  affects  property  rights,  rightfully  affects 
in  some  degree  all  that  the  husband  then  has 
and  all  that  he  has  In  prospect  For,  as  by 
experience,  their  mutual  economy  and  help- 
fulness, the  foundation  of  a  future  compe- 
tency may  be  laid,  many  of  the  early  priva- 
tions undertaken  and  endured  by  young  mar- 
ried people  are  in  the  not  unreasonable  expec- 
tation of  future  benefits,  measurably  certain 
of  attainment  Many  of  these  are  admittedly 
too  intangible  to  lay  bold  on  In  estimating 
a  precipitated  adjustment  between  the  par- 
ties. But  where  they  are  reasonably  certain, 
and  particularly  where  they  have  been  In  a 
manner  realized,  though  but  tentatively,  they 
can  be  and  should  be  carried  into  considera- 
tion, and  such  a  decree  entered  as  will  pro- 
tect the  wife,  who  is  then  cut  off  from  the 
future  participation,  by  a  present  allowance 
as  nearly  the  equivalent  of  what  she  has  been 
deprived,   and  which   she  rightfully   would 
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bare  come  Into  the  enjoyment  of,  as  the  dr- 
cmnstances  of  the  case  will  admit  Alimony 
given  upon  a  decree  of  divorce  becomes  the 
wife's  portion  in  lien  of  dower.  McKean  ▼. 
Brown,  88  Ky.  208 ;  Hawkins  t.  Ragsdale,  80 
Ky.  353,  44  Am.  Rep.  483.  Where  she  Is  en- 
titled to  alimony,  It  would  seem  to  be  im- 
proper to  give  her  less,  in  any  event,  than 
what  her  dower  Interest  in  her  husband's 
estate  would  have  been.  It  would  not  be  too 
much  to  say,  in  this  case,  that  appellant's  es- 
tate, out  of  which  the  alliuony  should  be  set 
apart  to  appellee,  should  be  reckoned  at  at 
least  $15,000.  It  may  shrink  upon  realization. 
It  Is  trae.  In  that  event,  appellee  would 
probably  be  unable  to  collect  what  may  be 
finally  set  apart  to  her.  The  size  of  the  al- 
lowance Is  not  so  material  as  what  part  of  It 
is  realised. 

In  estimating  the  allowance  of  alimony, 
tbere  is  no  fixed  standard.  The  matter  is 
witbin  the  sound  Judicial  discretion  of  the 
chancellor.  It  will  be  regulated  by  a  number 
of  circumstances  that  properly  enter  Into  the 
consideration.  Among  them  Is  the  size  of 
the  estate  of  the  husband,  and  Its  productive- 
ness; his  income  and  earning  capacity;  his 
age,  health,  and  ability  to  labor;  the  age, 
health,  and  station  of  the  wife;  and,  it  may 
be  added,  that  the  particular  cause  of  the 
divorce  may  properly  enter  into  the  consid- 
eration, aa  will  be  Illustrated  further  along. 
We  have  already  discussed  the  estate  of  the 
husband  and  something  of  his  ability  to  earn 
money  and  to  labor  to  make  a  support  for  a 
family.  It  has  been  seen,  too,  that  the  wife 
is  without  means  or  other  prospects.  She 
bag  been  subjected  to  a  contamination  by  the 
fault  of  appellant  that  will  forever  be  to 
ber  a  bnmlng  shame,  and  will  doubtless  be 
a  perpetual  menace  to  her  health  and  future 
usefulness.  Her  children,  whose  charge  and 
care  she  has,  likewise  are  the  victims  of  a 
cause  that  may,  and  it  seems  In  one  instance 
now  does,  threaten  their  health.  This  dire 
calamity,  an  irremediable  tragedy  in  the  life 
of  this  young  wife,  is  one,  as  it  was  caused 
liv  the  fault  of  appellant,  he  should  help  her 
to  bear.  His  share  of  the  burden,  In  so  far 
as  It  can  be  measured  In  money,  should  reasonab- 
ly extend  beyond  the  bare  necessities  of  exist- 
ence. It  should  go  to  maintain  the  wife  and  chil- 
dren in  as  good  station,  and  with  equal  com- 
forts, as  they  would  have  probably  enjoyed 
but  for  this  enforced  separation.  Her  ali- 
mony should  be  fixed  at  not  less  than  $5,000. 
As  part  of  it,  she  should  be  given  the  use 
of  at  least  one-half  of  the  real  estate  of  ap- 
pellant, and  more  If  necessary. 

The  mortgage  to  Mulr  and  Wilson  and  oth- 
ers should  be  set  aside  or  Ignored.  Section 
2126,  Ky.  St  1003,  pertaining  to  divorce  and 
alimony,  reads:  "Sales  and  conveyances 
made  to  a  purchaser,  with  notice,  or  for  the 
benefit  of  any  religious  society,  In  fraud  or 
hindrance  of  the  wife  or  child  to  mainte- 
nance, shall  be  void  as  against  them."  This 
suit  was  pending  when  this  mortgage  was 


executed.  The  mortgagees  had  notice  of  ap- 
pellee's claim,  and  the  pending  of  the  action 
to  enforce  It. 

As  to  the  custody  of  the  children,  and  the 
right  of  appellant  to  have  them  visit  him, 
for  the  present  that  order  will  not  be  dis- 
turbed; but  the  court  may  reserve  control  of 
that  feature  of  the  case,  so  as  to  regulate 
It  in  tl>e  future  should  It  be  deemed  advisable 
and  proper. 

Appellant  contends  that  the  offense  of  bis 
disease  was  condoned  by  appellee's  volunta- 
rily cohabiting  with  him  after  she  had  knowl- 
edge of  his  condition.  The  statute  allows 
cohabitation  to  operate  as  a  condonement  of 
lewdness  or  adultery.  Section  2120.  But 
the  offense  Is  aggravated,  It  seems  to  us,  for 
a  diseased  spouse  to  Inoculate  the  other  with 
a  dreadful  venereal  ailment  possibly  cur- 
able, possibly  not,  and  then  claim  a  condone* 
ment  because  further  cohabitation  was  In- 
dulged after  that  fact.  Dunlop  v.  Dunlop, 
3  Ky.  Law  Rep.  20.  A  condonement  Is  not 
shown  here.  This  case  is  hard.  The  erring 
young  man  undoubtedly  suffers,  and  will  suf- 
fer, greatly.  Nothing  is  set  down  here  in 
harshness  against  him.  This  result  is  the 
law's  retribution  from  him  to  ber  whom  he 
has  most  grievously  wronged. 

The  Judgment  on  the  original  appeal  Is 
affirmed,  on  the  cross-appeal  the  judgment  is 
reversed,  and  the  cause  Is  remanded  for  Judg- 
ment in  conformity  herewith. 

HOBSON,  G  J.,  not  sitting. 


HOOE  V.  HOOB. 

(Court  of  Appeals  of  Kentucky.    April  17, 
190C.) 

1.  DivoBCT  —  Causes  Subject  to  Condona- 
tion. 

Ky.  St.  1903,  §  2117,  cl.  4,  provides  that 
a  divorce  may  be  granted  for  concealment  of 
any  loathsome  disease  existing  at  Che  time  of 
marriage  or  contracting  snch  afterwards ;  and 
section  2120  declares  that  cohabitation  after 
a  knowledge  of  adultery  or  lewdness  shall  take 
away  the  right  of  divorce  therefor.  Held,  that 
a  wife,  by  cohabiting  with  the  husband  after 
discovering  that  he  has  a  loathsome  disease, 
cannot  condone  the  offense. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Divorce,  i  184.] 

2.  Same— Cbuhxty— WuAT  Constitutes. 

By  the  express  provisions  of  Ky.  St.  1903. 
i  2117,  a  wife  may  have  a  divorce  for  habitual 
behavior  on  the  part  of  the  husband  for  not  less 
than  six  months  in  such  manner  as  indicates 
such  a  settled  aversion  to  the  wife  as  perma- 
nently destroys  her  peace  or  happiness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  ii  62-68.] 

3.  Samb— .^^I.nt0NT. 

Where  a  wife  was  granted  a  divorce,  and 
the  husband  was  worth  $13,000,  and  she  had  no 
estate,  an  allowance  of  $3,000  to  her,  $500  for 
the  child,  and  $500  for  attorney's  fees  was  a 
fair  allowance. 

[Ed.   Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  {{  (154.  678-680,  801.] 
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Appeal  from  CSrcult  Court,  Boyle  County. 

"To  be  officially  reported." 

Suit  by  Lena  Hooe  against  Ansel  Hooe. 
From  a  Judgment  dismissing  tbe  petition, 
complainant   appeals.    Reversed. 

B.  V.  Puryear  and  Robert  Harding,  for  ap- 
pellant   B.  H.  Galther,  for  appellee. 

CARROLL,  C.  From  a  Judgment  dismiss- 
ing her  petition  for  divorce  and  alimony  and 
the  custody  of  her  child,  the  appellant,  who 
was  plaintiff  In  the  court  below,  prosecutes 
this  appeal. 

She  sought  a  divorce  upon  two  grounds: 
First,  that  at  the  time  of  the  marriage,  ap- 
pellee had  a  loathsome  disease,  and  conceal- 
ed from  her  tbe  existence  thereof;  and,  sec- 
ond, that  he  habitually  behaved  toward  her 
for  not  less  than  six  months  In  such  a  cruel 
and  inhuman  manner  as  to  indicate  a  settled 
aversion  to  her  or  to  permanently  destroy  her 
peace  or  happiness.  It  appears  from  the 
record  that  these  parties  were  married  in 
January,  1903 ;  the  appellee  being  then  about 
21  years  of  age,  and  the  appellant  about  18 
years.  In  October,  1003,  a  boy  child  was 
bom  of  tbe  marriage ;  in  April,  1904,  a  final 
separation  took  place;  and  in  June,  1904, 
this  action  was  Instituted.  In  his  answer 
tbe  appellee  admits  that  at  the  time  of  his 
marriage  he  had  a  loathsome  disease,  but 
avers  that  he  was  unaware  of  the  fact  or  of 
the  existence  thereof,  and  that  shortly  after 
bis  marriage  he  and  bis  wife  discovered  the 
fact,  and  that  she  abandoned  him  and  refused 
to  live  with  him,  but  afterwards  came  back 
to  bis  home,  and  forgave  and  condoned  his 
offense,  and  lived  and  cohabit^  with  him 
from  the  time  of  her  return  until  the  separa- 
tion, which  he  averred  was  without  fault  on 
his  part  He  denied  that  he  at  any  time 
treated  her  In  a  cruel  and  inhuman  manner, 
and  averred  his  affection  for  her  and  the 
child,  and  his  willingness  and  desire  that 
they  return  to  bis  home.  The  married  life 
of  this  couple  was  brief  and  unhappy,  and 
the  facts  in  some  particulars  are  quite  con- 
flicting; but  a  careful  reading  of  It  satisfies 
us  that  the  conduct  of  appellee  towards  bis 
wife  was  not  such  as  it  should  be,  and  that 
she  is  entitled  to  the  relief  prayed  for  In 
her  petition. 

The  first  question  that  presents  Itself  Is 
whether  or  not  his  wife  condoned  or  could 
condone  the  offense  of  which  he  confesses  he 
was  guilty  by  living  with  him  after  knowl- 
edge upon  her  part  of  the  fact  thst  he  had 
a  loathsome  disease.  Tbe  statute  (section 
2117,  cl.  4)  provides  that  a  divorce  may  be 
granted  to  a  party  not  In  fault  for  "conceal- 
ment from  the  other  party  of  any  loathsome 
disease  existing  at  the  time  of  marriage  or 
contracting  such  afterwards,"  and  further 
provides  that  "living  In  adultery  with  another 
man  or  woman  or  adultery  by  the  wife  or 
such  lewd  lascivious  behavior  on  her  part  as 
proves  her  to  be  unchaste,  shall  be  grounds 
of  divorce,"  and  section  2120  declares  that 


"cohabitation  as  man  and  wife  after  a  knowl- 
edge of  adultery  or  lewdness  complained  of 
shall  take  away  the  right  of  divorce  there- 
for." The  statute  does  not  In  express  tanns 
provide  that  any  of  the  other  causes  for  which 
a  divorce  may  be  granted  may  be  condoned, 
and  It  Is  therefore  insisted  that  the  condona- 
tion that  denies  a  right  of  action  la  limited 
to  cohabitation  as  man  and  wife  after  a 
knowledge  of  adultery  or  lewdness,  and  does- 
not  embrace  the  ground  upon  which  a  divorce 
Is  sought  in  this  case.  Without  determin- 
ing tbe  question  whether  or  not  condonation 
is  limited  to  these  two  offenses,  we  are  dis- 
posed to  place  the  opinion  upon  the  higher 
and  broader  ground  that  the  offense  diarged 
In  this  action  is  one  that  the  wife  cannot  con- 
done by  cohabiting  with  her  husband,  bo  as 
to  deny  her  the  right  to  obtain  from  him 
a  divorce  for  this  cause.  Either  a  husband 
or  wife  might  be  willing  and  anxious  to  con- 
done a  single  act  or  a  series  of  acts  of  gross 
misconduct  or  cruel  treatment  or  other  spe- 
cific violation  of  the  marriage  obligation ; 
but  the  affliction  of  a  loathsome  disease  does 
not  come  within  this  rule.  It  Is  a  continuing 
offense — not  a  distinct  or  separate  grievance 
that  may  be  forgotten  and  forgiven  In  a  day 
or  week,  or  a  species  of  misconduct  that  affec- 
tionate treatment  and  gentle  behavior  might 
obliterate.  Condonation  Is  defined  by  Bishop 
In  his  work  on  Marriage,  Divorce  and  Separa- 
tion (volume  2,  g§  269,  308),  "as  the  remla- 
slon  by  one  of  the  named  parties  of  an  of- 
fense which  he  knows  the  other  has  commit- 
ted against  the  marriage  on  the  condition  of 
being  continually  afterward  treated  by  the 
other  with  conjugal  kindness.  All  condona- 
tion, especially  the  Implied.  Is  upon  the  con- 
dition, both  that  tbe  offense  shall  not  be  re- 
peated, and  likewise  that  continually  after- 
ward the  party  forgiven  shall  treat  the  other 
with  conjugal  kindness,  whereupon  a  breach 
of  the  condition  revives  the  original  right  of 
divorce."  These  citations  from  this  standard 
work  Illustrate  the  Idea  that  a  continuing 
offense,  one  that  may  last  for  years,  that 
may  grow  more  malignant  with  age,  Is  not  In 
that  class  of  matrimonial  derelictions  that 
may  be  condoned  by  the  innocent  party  so 
as  to  estop  her  from  asserting  her  legal 
rights. 

There  Is  reason  and  Justice  In  the  doctrine 
that  the  Injured  spouse  may,  by  hla  or  her 
voluntary  acts  committed  with  a  full  knowl- 
edge of  all  the  facts,  condone  a  vice  or  crime. 
The  drunkard  may,  and  often  does,  reform 
and  become  a  useful  and  honeRt  cltiaen.  a 
good  husband,  and  a  kind  father.  A  man 
who  commits  a  crime  may  repent  of  his 
wickedness  and  lead  an  upright  and  valuable 
life.  The  husband,  who  in  a  moment  of  In- 
excusable passion  behaves  In  an  unkind  and 
cruel  manner  towards  his  wife,  may  not  be 
guilty  of  a  like  offense;  and  In  these  and 
other  Instances  that  might  be  cited,  where 
a  reconciliation  is  effected  and  the  condona- 
tion of  the  Injured  party  to  complete,  notta- 
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iag  may  again  occnr  to  disturb  the  happi- 
ness of  the  home,  or  Interfere  with  the 
felicity  of  the  domestic  relation,  nor  wlli 
children  bom  of  the  marriage  be  afSlcted  In 
mind  or  body  by  the  causes  which  once  dis- 
rupted the  marital  state;  but,  when  either 
one  party  or  the  other  has  contracted  a  loath- 
some disease  that  may  be  for  ail  time  men- 
acing to  the  health,  dangerous  to  the  life, 
and  distressing  to  the  peace  of  mind  and 
happiness  of  the  parties,  these  reasons  can 
have  no  application,  and  If,  In  an  effort  to 
avoid  a  threatened  scandal,  or  prompted  by 
a  desire  to  attempt  a  reconciliation,  or  for 
other  motives  that  the  circumstances  and 
sarronndings  may  create,  the  wife  should 
temporarily  return  to  her  husband,  and  make 
a  fruitless  endeavor  to  resume  her  duties 
and  station  as  wife  and  mother,  she  ought 
not  to  be  thereafter  denied  the  power  of 
asserting  her  legal  rights,  if  it  becomes  neces- 
sary to  apply  to  the  chancellor  for  redress 
or  iHXttection.  It  may  have  been  declared 
to  te  the  law  In  other  Jurisdictions  that  of- 
fenses such  as  this  can  be  condoned,  but  It 
has  never  been  so  ruled  in  this  state;  and, 
as  said  in  Joseph  Mulr  y.  Mary  E.  Mulr, 
92  S.  W.  314,  28  Ky.  Law  Hep.  1355,  where 
a.  like  defense  was  made,  "for  a  diseased 
spouse  to  inoculate  the  other  with  a  doubt- 
ful vaginal  ailment,  possibly  curable,  pos- 
sibly not,  and  then  claim  a  condonement 
because  further  cohabitation  was  indulged  in 
after  that  fact.  Is  but  an  aggravation  of  the 
wrong."  In  this  case,  not  only  was  the 
young  wife  and  mother  Inoculated  with  tills 
disgusting  disease,  but  the  little  baby  was 
tainted  with  It  at  his  birth,  and  when  only 
a  few  days  old  was  taken  from  his  mother's 
arms  and  carried  to  a  distant  place  to  be 
treated  for  the  malady,  and  the  mother  and 
child  were  separated  at  a  period  of  time  in 
the  life  of  each  when  constant  association 
was  Indispensable  to  the  happiness  of  one 
and  the  health  and  well-being  of  the  other; 
nor  does  It  appear  from  the  record  that 
either — or  appellee — ^has  yet  been  cured  of 
the  disorder. 

It  Is  likely  that  appellee,  when  he  married, 
believed  that  he  was  well ;  but  his  innocence 
In  this  respect  does  not  affect  the  question 
here  presented,  as  his  defense  is  that,  al- 
tliongh  he  bad  this  disease,  his  wife  cannot 
complain  of  It,  because  she  continued  to  live 
with  him  for  several  weeks  after  discover- 
ing the  fact  During  the  life  of  his  mother, 
and  when  his  wife  was  with  her  family,  dur- 
ing and  after  her  confinement,  his  conduct 
was  not  that  of  a  good  husband,  if  the  only 
persons  who  testify  concerning  bis  behavior 
can  be  believed,  and  their  evidence  is  not 
contradicted.  Many  acts,  each  in  itself  lit- 
tle, are  related,  illustrating  hts  lack  of  feel- 
ing and  respect  for  his  wife.  When  his 
mother  died  in  January,  1904,  he  requested 
a  Baptist  minister,  a  flriend  of  the  family,  to 
go  and  see  his  wife,  and  entreat  her  to  re- 
turn, promising  that  he  would  be  a  kind 


and  faithful  husband,  and  would  accord  her 
the  treatment  due  a  wife.  After  a  visit  from 
the  minister  she  did  return  to  his  home,  and 
remained  there  until  April.  This  minister 
also  testifies  that  in  April,  and  shortly  be- 
fore the  final  separation,  appellant,  in  com- 
pany with  the  half-brother  and  sister  of  ap- 
pellee, came  to  see  him  and  again  solicited 
his  good  ofiSccs  in  an  efitort  to  Induce  appellee 
to  accord  to  his  wife  better  treatment  This 
circumstance,  and  others  that  are  disclosed, 
bear  ample  t^tlmony  to  the  fact  that  ap- 
pellee's behavior  toward  his  wife  was  cal- 
culated to  permanently  destroy  her  peace  and 
happiness,  and  in  the  meaning  of  the  statute 
was  cruel.  It  Is  not  necessary  that  the  hus- 
band should  be  a  wife  beater,  or  that  his 
wife  should  apprehend  violence  at  his  hands. 
These  and  other  specific  acts  of  HI  treat- 
ment are  made  a  ground  for  divorce  by 
clause  3,  which  reads:  "Such  cruel  beating 
or  Injury,  or  attempt  at  Injury,  of  the  wife 
by  the  husband,  as  Indicates  an  outrageous 
temper  In  him,  or  probable  danger  to  her 
life,  or  great  bodily  injury  from  her  remain- 
ing with  him."  Under  the  statute  here  in- 
voked, it  is  that  species  of  cruel  and  Inhuman 
treatment  that  Indicates  a  settled  aversion  to 
the  wife  as  permanently  destroys  her  peace 
or  happiness;  and  this  character  of  cruelty 
may  habitually  manifest  Itself  in  various 
ways  that  fall  short  of  assault  or  bodily  In- 
jury, and  are  not  attended  with  apprehen- 
sion of  violence  or  danger,  and  In  the  na- 
ture of  the  case  each  complaint  rmder  this 
statute  must  l>e  determined  by  the  facts  as 
they  are  presented.  Beall  v.  Beall,  80  Ky. 
675 ;  Davis  v.  Davis,  86  Ky.  32,  4  S.  W.  822. 
We  appreciate  fully  the  force  of  the  argu- 
ment of  counsel  for  appellee  that  he  was 
many  times  sorely  tried  by  unwelcome  and 
too  frequent  visitations  from  the  family  of 
his  wife,  and  It  Is  doubtless  true  that  the 
irritating  presence  and  meddlesome  Interfer- 
ence of  these  offleious,  but  probably  well-dis- 
posed, relatives  was  a  fruitful  source  of 
annoyance  and  vexation  to  appellee;  but 
this  did  not  justify  or  excuse  his  conduct  to- 
wards his  wife,  who  appears  In  the  record 
as  a  pure,  modest,  and  amiable  yoimg  wo- 
man. 

In  respect  to  the  allowances  asked  for, 
it  appears  that  the  real  property  of  appel- 
lee is  reasonably  worth  $13,000,  and  his  wife 
has  no  estate ;  and  under  all  the  circumstances 
we  have  concluded  that  it  will  be  better  and 
more  satisfactory  to  both  parties  If  a  lump 
sum  is  awarded,  as  the  husband  will  then 
know  what  he  must  pay,  and  the  wife  what 
she  will  have  for  her  support  Gooding  v. 
Gooding,  47  S.  W.  1090,  48  S.  W.  432,  20 
Ky.  Law  Rep.  955.  We  think  $3,000  for  the 
wife,  1500  for  the  child,  nnd  $500  attorney's 
fees  a  fair  allowance,  and  the  court  will 
make  and  enforce  such  orders  as  may  be 
necessary  to  secure  the  payment  of  these 
sums.  For  the  present  the  mother  Is  en- 
titled to  the  exclusive  custody  and  care  of 
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the  child,  with  reasonable  and  proper  oppor- 
tunity for  visits  by  Its  father ;  the  question 
of  Its  futiure  disposition  to  be  kept  under 
the  control  of  the  court. 

The  judgment  Is  reversed,  with  directions 
for  further  proceedings  In  conformity  to 
this  opinion. 


CALLOW  AT  et  al.  ▼.  CRAIO  et  aL 

(Court  of  Appeals  of  Kentucky.    March  23, 
1906.) 

1.  JaDQioENT— Revival. 

The  revival  in  a  cause,  where  judgment  was 
rendered  for  plaintiff  before  death  of  defend- 
ant, will  be  considered  that  of  the  judgment,  and 
not  of  the  action,  though  the  notice  and  order 
are  In  terms  for  revival  of  the  action. 

2.  Same— Parties. 

Defendant's  administrator  is  not  a  neces- 
sary party  to  proceedings  to  revive  a  judgment ; 
it  being  merely  for  sale  of  land,  and  not  grant- 
ing any  personal  relief. 
3    Samr Notice 

Under  Code  1854,  {  437,  providing  that,  in 
revival  of  a  judgment  against  infants,  service 
of  notice  must  be  on  them  and  their  father  or 
guardian,  or,  if  neither  the  father  nor  guardian 
can  be  found,  then  on  the  mother,  sei^ice  of 
notice  on  them  and  their  mother  will  be  con- 
sidered sufficient ;  their  father  being  dead,  and 
It  not  appearing  that  they  had  a  guardian. 

4.  Same— Pbemature  Pboceedinos. 

The  revival  of  a  judgment  against  the 
heirs  of  the  original  defendant  prior  to  the  time 
prescribed  by  statute  is  a  mere  Irregularity, 
making  a  sale  under  the  judgment  erroneous 
but  not  void. 

5.  Sami>— Failube  of  Guabdian  Ad  Litem  to 
Answeb. 

Any  failure  of  a  guardian  ad  litem  to  file 
an  answer  in  proceedings  to  revive  a  judgment 
against  infants  is  but  an  irregularity,  not  rend- 
ering void  the  sale  under  the  judgment. 

6.  Same — Colz-atebal  Attack. 

The  sale  under  a  judgment  not  being  void, 
the  remedy  of  parties  to  the  judgment  is  by 
appeal,  and  not  by  collateral  attack. 

7.  MoBTSAGES—FoRECLosuEE— Venue. 

Under  Oiv.  Code  Prac.  §  62.  providing  that 
actions  must  be  brought  in  the  county  in  which 
the  subject  of  the  action  is  situated  for  sale  of 
real  property  under  a  mortgage,  except  for  debts 
of  a  decedent,  section  05,  providing  that  an  ac- 
tion to  settle  the  estate  of  decedent  must  be 
brought  in  the  county  in  which  his  personal 
representative  qualified,  and  section  66,  pro- 
viding that  in  an  action  for  distribution  of  the 
estate  of  a  decedent,  or  for  its  partition  among 
his  heirs,  or  for  the  sale  and  payment  of  bis 
debts,  an  action  to  foreclose  a  mortgage  on  land 
of  which  one  died  seised  may  be  brought  in  the 
county  where  the  land  is  situated,  when  none  of 
the  other  enumerated  actions  is  pending. 

8.  JuDioiAi.  Sales— Actions  to  Set  Aside- 
Laches. 

Where  action  to  recover  land  is  brought 
against  persons  who  for  more  than  20  years 
have  been  In  the  adverse  and  peaceable  posses- 
sion thereof,  every  presumption  will  be  indulged 
in  favor  of  the  validity  of  the  judgment  under 
which  defendants  claim. 

Appeal  from  Circuit  Court,  Ohio  County. 

"To  be  officially  reported." 

Action  by  J.  Galloway  and  others  against 
A.  J.  Craig  and  others  to  recover  land.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Af- 
Qrmed. 


Jno.  M.  Galloway,   for  appellants.    3.   & 
Glenn  and  B.  D.  Riogo,  for  appellees. 

CARROLL,  C.  In  1874  one  Shultz  sold  to 
R.  H.  Simmons  a  tract  of  land  in  Ohio  coun- 
ty and  gave  bond  for  title.  Falling  to  pay 
the  purchase  money,  suit  was  Instituted 
against  him,  and  In  1875  judgment  rendered, 
ordering  a  sale  of  a  sufficient  quantity  of  the 
land  to  pay  the  purchase  money.  This  judg- 
ment was  not  executed  or  satisfied  when  the 
owner,  Simmons,  died  in  October,  1877,  a  resi- 
dent of  Butler  county,  Ky.,  leaving  surviv- 
ing him  his  widow  and  four  children,  aged 
12,  10,  5,  and  1  years.  A  few  months  after 
his  death,  a  child  afterwards  named  R.  L. 
Simmons  was  born.  In  December,  1877,  ad- 
ministration on  Us  estate  was  granted  in  the 
Butler  county  court  In  November,  1877,  the 
death  of  Simmons  was  suggested  in  the 
Shultz  case,  and  It  was  continued  for  reviv- 
or. In  April,  1878,  a  notice  that  Shultz 
would  move  to  have  the  action  revived  on  a 
day  named  in  the  May  term  was  prepared  by 
the  attorney  for  Shultz.  This  notice  did 
not  mention  the  administrator  or  the  pos- 
thumous child,  nor  was  It  executed  on  either 
of  them ;  but  on  May  2, 1878,  was  executed  on 
the  widow  and  four  older  children  "by  de- 
livering to  each  of  them  a  copy  of  this  notice, 
and  an  extra  copy  to  the  mother  with  whom 
they  resided."  On  May  17th  A.  L.  Morton, 
who  was  then  circuit  clerk,  was  appointed 
guardian  ad  litem  for  the  four  children  and 
filed  his  answer.  Afterwards  10  acres  of 
land  was  sold  to  pay  the  debt,  and  in  1878  an 
order  was  made  confirming  the  report  of  the 
sale.  In  March,  1878,  Mrs.  Hill,  who  had  a 
mortgage  in  this  land,  filed  her  action  in 
the  Ohio  circuit  court  to  have  her  Hen  en- 
forced. Process  appears  to  have  been  execut- 
ed In  this  actipn  on  the  widow  and  four  old- 
er children,  a  guardian  ad  litem  was  appoint- 
ed for  the  children  and  answered,  and  the 
Butler  county  administrator  appeared  in  the 
case  and  filed  a  special  demurrer,  which  was 
overruled.  In  November,  1880,  a  Judgment 
ordering  a  sale  of  the  land  was  entered,  and 
under  this  judgment  the  remainder  of  the 
land  was  sold;  and  in  1881  the  report  of  sale 
was  confirmed.  The  record  in  these  two  actions 
has  been  lost,  and  the  above  somewhat  im- 
perfect data  were  obtained  from  order  books 
and  by  a  special  commissioner  appointed  to 
supply  as  much  as  possible  the  lost  record. 
Appellee,  Wallace  M.  Brown,  by  a  series  of 
conveyances,  became  the  owner  of  the  150 
acres  of  land  sold  under  these  decrees,  and 
the  appellants,  who  are  children  of  R.  H. 
Simmons,  instituted  this  action  in  1901  to 
recover  from  him  this  land.  The  chancellor 
dismissed  the  petition  as  to  all  except  the 
posthumous  child,  R.  L.  Simmons,  adjudging 
that  he  was  entitled  to  one-fifth  of  the  land 
as  he  was  not  a  party  to  any  proceedings 
under  which  It  was  sold. 

Appellants   contend   that  the  sate   under 
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tbe  Shulfai  Judgment  waa  Told  because  the 
Jodgment  waa  not  revived  against  the  ad- 
ministrator, who  was  not  at  any  time  a 
party  to  this  action,  because  the  revivor  was 
made  tx>o  80<m  and  proper  notice  of  It  was 
not  given  to  the  Infants,  and  because  an  at- 
tempt was  made  to  revive  tbe  actl<m,  and  not 
tbe  Judgment,  and  no  guardian  ad  litem  was 
regularly  appointed  for  tbe  infanta.  They 
contNid  that  the  judgment  In  the  Hill  case 
waa  void  because  the  Ohio  circuit  court  had 
no  Jurisdiction  of  the  subject-matter  of  the 
action,  and  no  guardian  ad  litem  was  ap- 
pointed to  represent  tbe  Infants,  and  there- 
fore tbey  were  not  before  the  court  when 
Judgment  was  rendered.  Counsel  for  the  ap- 
pellees concede  that  tbe  proceedings  In  these 
cases  were  not  entlrdy  regular,  but  insist  that 
they  are  not  void,  however  erroneous,  and 
cannot  be  attacked  In  this  collateral  pro- 
ceeding. 

We  will  first  taice  up  tbe  objections  urged 
against  tbe  validlt)^  of  tbe  Judgment  In  tbe 
Sbults  case.  It  Is  true  that  the  Judgment, 
and  not  tbe  action,  should  have  been  revived ; 
but  the  presumption  must  be  Indulged  In, 
after  the  great  length  of  time,  that  It 
was  In  fact  the  judgment,  and  not  the  action, 
that  was  revived.  Indeed,  It  does  not  seem 
material  whether  the  notice  of  revivor  or 
tbe  order  are  designated  as  an  attempt  to 
revive  tbe  action,  or  the  judgment,  because 
a  Judgment  in  the  action  had  been  rendered 
during  tbe  life  of  Simmons,  and  it  was  neces- 
sarily the  Judgment  that  was  sought  to  be 
revived.  No  attempt  whatevOT  of  any  kind 
was  made  to  revive  the  action.  It  would 
be  extremely  technical  to  bold  that  merely 
because  the  notice  and  order  show  that  it 
was  the  action  and  not  the  judgment  that 
was  soxight  to  be,  and  was,  revived,  that  there- 
fore all  proceedings  after  the  revivor  were 
void.  Tbe  administrator  was  not  a  necessary 
party  to  the  proceellng  to  revive  this  Judg- 
ment. No  personal  relief  was  sought,  and 
upon  the  death  of  Simmons  the  title  to  this 
land  descended  to  his  heirs.  Burge's  Adm'r 
T.  Brown,  5  Bush,  535,  96  Am.  Dec.  369.  The 
land  alone  was  sought  to  be  subjected  and 
the  heirs  were  the  only  necessary  parties  to 
this  proceeding,  although  an  action  or  judg- 
ment may  be  revived  against  both  the  person- 
al representatives  and  the  helra,  and  in 
come  cases  it  may  be  necessary  that  tbe  per- 
sonal representative  should  be  made  a  party. 
The  Code  of  1854,  controls  the  proceeding  In 
the  Sbultz  case,  and  that  Code  provides  In 
section  437  that  a  Judgment  may  be  revived 
against  the  personal  representative  and  heirs, 
either  or  both,  by  delivering  a  copy  of  the 
notice  to  the  persons  against  whom  the  judg- 
ment is  sought  to  be  revived;  and  section  81 
provides  that  where  the  defendant  is  an 
infant  "under  the  age  of  fourteen  years,  the 
service  must  be  upon  blm  and  his  father  or 
guardian,  or  if  neither  of  these  can  be  found, 
then  upon  his  mother,  or  any  other  white 
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person  having  the  care  or  control  of  the  in- 
fant, or  with  whom  he  lives."  These  Infants 
were  under  the  age  of  14  years,  their  father 
was  dead,  and  It  does  not  appear  that  tb^ 
bad  a  guardian.  Therefore  it  waa  proper  to 
execute  the  notice  of  revivor  upon  the  Infants 
and  their  mother  In  the  manner  in  which  It 
was  done  in  this  cas&  Bodgers  v.  Rodgers' 
Adm'r,  81  S.  W.  189,  17  Ky.  Law  Rep.  858; 
Cheatham  v.  Whitman,  86  Ky.  614,  6  8.  W. 
595.  That  Code  also  provided  that  a  judg- 
ment should  not  be  revived  against  the  heirs 
until  12  months  after  tbe  death  of  the  defend- 
ant. The  Judgment  In  this  case  was  revivea 
against  tbe  heirs  before  the  expiration  of 
12  months  after  the  death  of  Simmons,  and 
In  this  respect  the  proceeding  was  irregular 
and  premature;  but  this  premature  proceeding 
did  not  render  the  sale  under  the  judgment 
void,  but  only  erroneous.  It  was  merely  a 
clerical  misprision  (Webber  v.  Webber,  1 
Mete.  18;  Morrison  v.  Beckham,  96  Ky.  72,  27 
8.  W.  868),  as  was  tbe  failure  of  the  guard- 
Ian  ad  litem  to  file  an  answer  if  there  was 
■neb  failure  (Keller  v.  Wilson,  90  Ky.  350, 
14  S.  W.  332;  OUver  v.  Park.  101  Ky.  1,  80 
8.  W.  423).  The  sale  under  the  judgment  not 
being  void,  tbe  remedy  of  these  appellants 
was  by  appeal,  and  they  cannot  successfully 
attack  it  in  this  collateral  proceeding. 

The  Judgment  in  the  SlI  case  Is  assailed 
chiefly  on  the  ground  that  tbe  Ohio  circuit 
court  had  no  jurisdiction  of  the  action,  be- 
cause Simmons  died  In  Butler  county,  Ky., 
and  administration  on  his  estate  was  granted 
in  that  county  before  the  Hill  action  was  In- 
stituted, and  therefore  it  Is  insisted  that 
the  Butlw  circuit  court  alone  bad  jurisdic- 
tion of  tbe  action,  and  that  all  tbe  proceed- 
ings In  the  Ohio  circuit  court  were  void. 
This  action  was  Instituted  in  1876,  and  hence 
the  present  Code  of  Practice  controls  It 
Section  62  of  tbe  Civil  Code  of  Practice  pro- 
vides that  "actions  must  be  brought  In  the 
county  in  which  tbe  subject  of  the  action  or 
some  part  thereof  Is  situated  *  *  *  for 
the  sale  of  real  property  •  •  •  under  a 
mortgage  Hen  or  other  encumbrance  or  charge, 
except  for  debts  of  a  decedent"  Section  65, 
as  it  read  pending  this  action,  provided  that 
"an  action  to  settle  the  estate  of  a  deceased 
person  must  be  brought  in  the  county  in 
which  his  personal  representative  was  qual- 
ified"; and  section  66  provided  that  "an  ac- 
tion for  the  distribution  of  the  estate  of  a 
deceased  person,  or  fOr  its  partition  among 
his  heirs,  or  for  the  sale  and  payment  of  his 
debts  or  property  descended  from  or  devised 
by  him  must  be  brought  in  tbe  county  In 
which  his  personal  representative  was  qual- 
ified." These  sections  of  the  Code  must  be 
construed  together,  and  wben  so  construed 
there  Is  no  conflict  between  them. 

Under  section  62  an  action  for  the  enforce- 
ment of  a  mortgage  Hen  or  other  encumbrance 
on  land  against  tbe  estate  of  a  decedent  may 
be  brought  In  the  county  within  which  the 
land  sought  to  be  subjected  Is  situated,  or. 
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If  there  be  an  action  pending  to  settle  the 
estate  of  a  deceased  person,  In  the  county  in 
which  his  personal  representative  was  qual- 
ified, or,  an  action  pending  In  snch  county 
for  the  distribution  of  the  estate  of  a  deced- 
ent, or  Its  partition  among  his  belrs,  or  for 
the  sale  and  payment  of  his  debts,  the  mort- 
gagee or  person  holding  the  Hen  may  assert 
his  claim  In  the  action  pending  In  the  county 
In  which  the  personal  representative  was 
qualified,  and  in  such  action  may  have  the 
land  upon  which  he  has  a  Hen  subjected  to 
the  payment  of  his  debt,  although  It  may  be 
situated  In  another.  In  other  words,  there 
are  two  jurisdictions  in  which  a  person  hav- 
ing a  lien  on  real  estate  owned  by  a  deceased 
person  may  seek  its  enforcement;  that  is, 
in  the  county  where  the  land  is  situated,  or 
in  the  county  in  which  the  personal  repre- 
sentative qualified  and  where  there  is  an  ac- 
tion pending  to  settle  his  estate  or  for  Its 
distribution  or  sale  for  the  payment  of  his 
debts.  Under  these  provisions,  if  an  action 
should  be  brought  to  settle  the  estate  of  a 
deceased  person,  or  for  its  distribution  or 
partition  or  sale  for  the  payment  of  his 
debts,  in  the  county  where  the  personal  repre- 
sentative qualified,  before  an  action  was  in- 
stituted by  the  mortgagee  In  the  county 
where  the  land  was  located,  the  court  might 
enjoin  any  creditor  of  the  decedent  from  In- 
stituting an  action  In  any  other  county  and 
require  bim  to  assert  his  claim  In  the  action 
pending  In  the  county  where  the  personal 
representative  qualified.  This  construction  Is 
sustained  by  sections  42&-436,  Civ.  Code  Prac, 
relating  to  the  settlement  of  the  estates  of 
deceased  persons,  where  It  Is  provided  la 
substance  that  in  an  action  to  settle  the 
estate  of  deceased  persons  the  representa- 
tives of  the  deceased  and  all  persons  hav- 
ing a  lien  upon  or  interest  In  the  property 
left  by  the  decedent,  and  the  creditors  of 
the  decedent  so  far  as  known,  must  be  par- 
ties to  the  action  as  plaintiffs  or  defendants 
and  upon  the  institution  of  such  an  action, 
an  order  may  be  made  enjoining  the  prose- 
cution of  actions  against  the  representatives 
of  decedent  by  creditors  for  their  demands. 
It  is  also  supported  by  the  decisions  of  this 
court  In  Shields  v.  Yellman,  100  Ky.  656,  89 
8.  W.  80;  Willis'  Adm'r  v.  Roberts'  Adm'r, 
90  Ky.  122,  13  S.  W.  358;  Citizens'  National 
Bank  v.  Boswell's  Adm'rs,  93  Ky.  92,  19  S. 
W.  174;  Dehaven  v.  Dehaven's  Adm'r,  48 
S.  W.  215,  47  8.  W.  597,  20  Ky.  Law  Rep. 
663. 

If,  however,  the  action  Is  brought  for  the 
distribution  of  the  estate  of  a  deceased  per- 
son, or  for  Its  partition  among  the  heirs  or 
for  a  sale  for  the  payment  of  his  debts 
generally.  It  must  be  Instituted  In  the  coun- 
ty In  which  his  personal  representative  was 
qualified,  as  provided  In  section  66.  This 
section  evidently  contemplates  an  action  In- 
stituted for  the  purpose  of  settling  the  es- 
tate of  a  deceased  person  and  not  the  sub- 
jection of  Ms  real  estate  to  the  payment  of 


a  single  debt  snch  as  Is  provided  for  In  sec- 
tion 62.  It  therefore  follows  that  the  OUo 
circuit  court  had  Jurisdiction  of  the  action 
to  subject  the  land  situated  In  Ohio  county 
to  the  payment  of  the  Hill  mortgage. 

It  seems  entirely  proper  to  add  In  tbln 
connection  that  courts  of  equity  do  not  Iook 
with  much  favor  upon  actions  commenced 
so  long  a  time  after  the  cause  of  action  origi- 
nally accrued,  and  when  It  Is  sought  in  an 
action  like  this  to  recover  land  that  has  been 
In  the  adverse  and  peaceful  possession  of 
bona  fide  owners  for  more  than  20  years, 
every  presumption  will  be  Indulged  In  favor 
of  the  validity  of  the  judgment  imder  wblch 
the  owners  claim  title.  Oliver  v.  Park,  101 
Ky.  1,  S9  S.  W.  423;  Northlngton  ▼.  Reed, 
75  S.  W.  206,  25  Ky.  Law  Bep.  364;  Jones 
V.  Edwards,  78  Ky.  6. 

The  Judgment  of  the  Iowa:  court  is 
affirmed. 


COOK  V.  BURTON. 

(Court  of  Appeals  of  Kentucky.    March  23, 
1906.) 

1.  Deeds— Ookstbuctiok—Afpitbtekances  — 
Wats. 

Where  the  property  Incladed  In  a  volun- 
tary assignment  for  creditors  included  several 
lots  which  adjoined  an  alley,  on  land  of  the  as- 
signor, and  which  had  never  been  opened  or 
dedicated,  and  in  all  the  orders  of  the  court  rela- 
tive to  sales  of  the  lots  and  In  the  assignee's 
deeds  the  alley  was  reserved,  the  right  to  the 
free  nee  of  the  alley  passed  as  an  appurtenance 
to  the  various  lots. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  SI  387,  838;  vol.  17,  Oent. 
Dig.  Easements,  i  37.] 

2.  Chaufebtt  —  Salx  or  Lands  Hei.d  Ad- 
vsBBSLY—JvmaiAL  Saxes. 

The  statute  of  champerty  making  void  all 
sales  of  land  held  adversely  by  a  third  person 
has  no  application  to  sales  under  Judicial  orders. 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 
Action  by  F.  W.  Cook  against  James  T. 
Burton.    From  a  decree  in  favor  of  defend- 
ant, complainant  appeals.    Reversed. 

Herschel  T.  Smith,  for  appellant  Shel- 
bourne  &  Kane,  for  appellee. 

CARROLL,  C.  In  April,  1895,  J.  W.  Boyd  & 
Co.  of  Fulton,  Ky.,  made  a  voluntary  assign- 
ment, and  Included  In  the  property  assign- 
ed were  several  lots  In  Fulton,  which  are 
described  in  the  pleadings  and  evidence  In 
this  case  as  a  "mill  lot,"  a  "cold  storage 
building,"  a  "brick  warehouse,"  and  a  email 
triangular  lot  called  a  "coal  chute."  The  as- 
signees requested  the  county  court  to  author- 
ize them  to  sell  the  lot  known  as  the  "milt 
lot,"  and  the  court  entered  an  order  direct- 
ing them  to  sell  the  same,  describing  the  prop- 
erty In  the  order  and  reserving  an  alley  S 
feet  wide  and  60  feet  long  between  the  "mill 
lot,"  directed  to  be  sold,  and  the  "cold  stor- 
age building."  This  alley  commenced  on 
Walnut  street  and  ran  north  toward  the  line 
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of  the  Illinois  Central  Railroad  Company, 
nnd  also  separated  the  lot  known  as  the 
"brick  warehouse"  from  the  "coal  diute."  In 
other  words  the  "mill  property"  and  the  "brick 
warehoose"  are  on  the  east  side  of  this  alley, 
and  the  "cold  storage  property"  and  the  "coal 
?bate"  <m  the  west  side  of  It  This  alley  la 
the  bone  of  contention  In  this  case.  After- 
wards, the  proceedings  for  a  settlement  of  the 
estate  were  transferred  to  the  clrcnlt  conrt, 
and  by  order  of  the  circuit  court,  the  assignees 
were  directed  to  sell  the  "cold  storage  proper- 
ty" and  the  "brick  warehouse  property."  The 
"coal  chute"  was  not  specifically  mentioned  in 
this  order,  but  appears  to  have  been  Included 
in  the  lot  of  ground  directed  to  be  sold  In  con- 
nection with  the  "cold  storage  property." 
i.nls  order  also  recognized  and  described  this 
eight-foot  alley,  excepting  It  from  the  order 
of  sale.  Under  this  order,  a  sale  was  made 
in  Noyember,  1885,  when  a  Mrs.  Stubblefleld 
became  the  purchaser  of  the  "cold  storage 
property"  and  one,  I.  Q.  Feltz,  the  purchaser 
of  the  "brick  warehouse  property."  After- 
wards, Feltz  sold  and  conveyed  to  the  ap- 
pellant Cook,  the  "brick  warehouse  property," 
and  the  appellee  Burton,  by  a  series  of  con- 
veyances, became  the  owner  of  the  "mill  lot" 
and  the  "cold  storage  building"  and  lot 
which  includes  the  "coal  chute,"  before  men- 
tioned. After  appellee  became  the  owner  of 
this  property,  he  commenced  making  some 
improvements  that  extended  across  and  ob- 
structed this  alley.  Thereupon,  appellant, 
claiming  that  this  alley  was  laid  off  and 
dedicated  for  the  use  and  benefit  of  the 
property  owned  by  him,  and  that  its  enjoy- 
ment was  necessary  to  the  use  of  his  prop- 
erty, sought  to  enjoin  the  appellee  from  in 
any  manner  obstructing  It.  The  circuit  conrt 
dismissed  his  petition,  and  he  appeals. 

It  does  not  appear  that  this  alley  was 
ever  opened  by  the  city,  or  dedicated  to  the 
public  use.  It  seems  that  while  J.  W.  Boyd 
t  Co.  owned  all  this  property,  this  alley  was 
opened  for  their  own  convenience.  The  rec- 
ord does  not  show  whether  any  mention  of 
it  was  made  in  the  deed  of  assignment  or 
not  The  first  order  of  the  county  court  di- 
recting a  sale  of  any  of  this  property  was 
made  In  April,  1895,  and  directed  the  as- 
signees to  sell  the  lot  known  as  the  "mill 
lot"  The  order  of  the  court  described  this 
lot  as  follows:  "A  lot  or  parcel  of  ground, 
situated  In  Fulton,  Ky.,  beginning  at  a  stake 
eight  feet  from  the  east  line  of  the  Boyd 
cold  storage  building,  on  the  Intersection  of 
tbe  line  of  Walnut  street  with  the  property 
of  J.  W.  Boyd  &  Co.,  so  as  to  reserve  an 
eight-foot  alley  between  the  mill  lot  and  cold 
storage  building;  thence  north  and  at  right 
angles  with  tbe  line  of  said  alley,  sixty 
feet  to  a  stake ;  thence  at  right  angles  ninety- 
aeren  feet  to  a  stake,  the  east  line  running 
with  a  wall  of  the  brick  warehouse;  thence 
at  right  angles  with  the  line  of  the  alley, 
which  is  reserved  between  the  mill  building 
and  the  frame  warehouse  fronting  on  Walnut 


street  sixty  feet  to  a  stake  at  tbe  Intersection 
of  tbe  line  of  Walnut  street  with  Boyd's 
line;  thence  with  the  line  of  Walnut  street 
ninety-seven  feet  west  to  the  beginning." 
Under  this  order,  the  property  mentioned 
was  sold  in  May,  1895,  and  purchased  by 
Howard  &  Hester.  The  assignees  filed  a 
report  of  sale,  and  afterwards,  in  February, 
1897,  conveyed  this  property  to  Hester  & 
Howard.  The  report  of  sale  and  deed  con- 
tained the  same  description  as  the  order  di- 
recting the  sale.  In  January,  1896,  the  as- 
signees gave  to  Hester  &  Howard  an  agree- 
ment setting  out  that  on  "the  2d  day  of 
May,  last,  it  was  agreed  by  Feltz  &  Boyd 
that  the  'coal  chute'  should  be  added  to  the 
purchasers  of  said  mill,  for  their  benefit, 
and  will  so  recommend  same  In  our  report 
to  tbe  court  of  Fnlton  county."  In  August 
1896,  the  assignees  conveyed  to  Hester  St 
Howard  this  coal  chute,  but  It  does  not  ap- 
pear that  they  made  the  agreement  or  deed, 
undor  or  by  virtue  of  any  order  of  court 
In  September,  1895,  the  assignees  were  di- 
rected by  the  court  to  sell  at  public  outcry, 
the  cold  storage  lot  and  the  lot  on  which 
tbe  brick  warehouse  standi.  The  order  of 
court  describes  the  cold  storage  lot  as  fol- 
lows: "A  lot  of  ground  in  Fulton,  Ky.,  on 
which  the  cold  storage  building  stands,  be- 
ginning at  a  point  on  Walnut  street,  where 
the  line  of  tbe  eight-foot  alley,  between  the 
mill  property  and  the  cold  storage  building. 
Intersects  Walnut  street,  thence  north  with 
tbe  line  of  said  alley  eighty-five  feet  to  an 
alley;  thence  westward  with  said  alley  to 
the  right  of  way  of  the  C.  &  O.  S.  W.  Ry. 
Co. ;  thence  with  said  right  of  way  south  to 
tbe  line  of  Walnut  street  to  the  beginning." 
And  describes  the  bride  warehouse  as  fol- 
lows; "A  lot  on  which  brick  warehouse 
stands  in  Fulton,  Ky.,  beginning  at  the  Inter- 
section of  the  north  line  of  the  mill  property 
where  It  Intersects  the  eight-foot  alley,  re- 
served between  It  and  the  cold  storage  build- 
ing, at  a  point  sixty  feet  distance  from  Wal- 
nut street;  thence  eastward  with  the  line 
of  the  mill  property  ninety-seven  feet  to  a 
stake  on  an  alley;  thence  northerly  about 
twenty-three  feet  to  an  alley:  thence  with 
the  line  of  the  all^r  ninety-seven  feet  west- 
ward; and  thence  at  right  angles  with  tbe 
eight-foot  alley,  between  the  cold  storage 
building  and  mill,  about  twenty-eight  feet 
to  the  beginning." 

At  the  sale  under  this  order,  the  brick 
warehouse  lot  was  purchased  by  one  I.  Q. 
Feltz,  and  in  May,  1896,  It  was  conveyed  to 
him  by  the  assignees,  the  description  In  tbe 
deed  being,  with  some  minor  variations,  tbe 
same  as  the  description  in  tbe  order  of  court 
All  the  conveyances  in  the  record  made  by  the 
assignees,  and  the  orders  of  court  describe 
and  reserve  this  eight-foot  alleyway  between 
tbe  "cold  storage  building"  on  the  west  and 
the  "mill  property"  on  the  right  extending 
from  Walnut  street  to  the  right  of  way  of 
the    Illiuola    Central    Railroad.     The    "coal 
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obute"  lies  directly  north  of  the  cold  Btorage 
property  and  this  eight-foot  alleyway  nms  be- 
tween It  and  the  brick  warehouse  owned  by 
appellant  This  alleyway  was  used  by  ap- 
pellant and  his  vendors  for  some  years  after 
the  purchase  of  the  brick  warehouse  at  the 
assignees'  sale.  It  is  true  that  there  are  two 
other  outlets  from  the  brick  warehouse,  one 
on  the  north  and  one  on  the  east,  but  there 
la  considerable  testimony  to  the  effect  that 
this  alleyway  running  from  Walnut  street 
to  the  west  side  of  this  brick  warehouse 
property  Is  useful  to  it  in  many  ways,  and 
quite  a  valuable  appurtenant.  It  does  not  ap- 
pear that  appellee  has  any  legal  title  to  this 
alleyway,  or  any  right  to  close  It  It  was 
Intended  as  much  for  the  use  and  benefit  of 
the  brick  warehouse  now  owned  by  appel- 
lant as  for  the  use  and  benefit  of  the  cold 
storage  property,  the  coal  chute  and  the  mill 
property  now  owned  by  appellee.  When  the 
assignees  took  possession  of  all  this  property, 
under  the  deed  of  assignment,  they  found 
this  alley  running  from  Walnut  street  to  the 
Illinois  Central  Railroad;  and  one  of  the  as- 
signees testifies  that  no  part  of  this  alley- 
way was  erer  sold  to  any  of  the  purchasers 
of  the  property,  that  it  was  thought  by  the 
assignees  and  the  creditors  that  it  would  in- 
crease the  value  of  the  property  if  this  alley 
was  left  for  the  boiefit  of  the  purchasers. 
The  reservation  of  the  alley  does  not  mean 
the  destruction  of  the  triangular  piece  of 
property  called  the  "coal  chute,"  as  the  alley 
only  takes  up  eight  feet  of  the  "coal  chute" 
that  lies  next  to  the  "brick  warehouse"  of 
appellant  leaving  for  a  "coal  chute"  the  bal- 
ance of  the  triangle  bounded  on  the  east  by 
this  alley,  on  the  south  by  the  "cold  storage 
property"  and  on  the  west  and  north  by  the 
Illinois  Central  Railroad.  At  the  time  the 
deed  of  assignment  was  made,  the  "brick 
warehouse"  owned  by  appellant  was  'standing 
where  it  now  is,  and  for  some  time  after  the 
sale  of  it  by  the  assignees,  this  alley  was  used 
in  connection  with  it,  In  going  to  and  from  the 
"brick  warehouse^'  to  Walnut  street  It 
seems  that  when  the  property  was  sold,  there 
was  no  building  on  the  "cold  storage  lot" 
but  that  afterwards  it  came  into  the  posses- 
sion of  Hester  &  Howard,  and  they  erected  a 
building  on  it  leaving,  however,  the  alley 
between  It  and  the  "mill  property." 

The  appellee  contends  that  this  proper^, 
known  as  the  "coal  chute"  embraces  ail  of 
the  alley  north  of  the  "cold  storage  building" 
and  that  its  east  line  runs  with  the  west  line 
of  the  property  of  appellant  The  effect  of 
bis  contention  is  that  there  Is  no  alley  at  all 
north  of  the  "cold  storage  building,"  that  If 
there  ever  was  an  alley  between  the  "cold 
storage  building"  and  the  "mill  property," 
that  it  only  extended  from  Walnut  street 
some  46  feet  north,  or  to  the  northern  line  of 
the  "cold  storage  building"  and  that  it  was  in- 
tended exclusively  for  the  use  of  the  "cold 
storage  building"  and  the  "mill  property"  and 
not  for  the  benefit  of  the  "brick  warehouse" 


owned  by  appellant  He  bases  this  assump- 
tion on  the  fact  that  the  assignees  sold  this 
"coal  chute,"  which  be  contends  Included  all 
the  alley  north  of  the  "cold  storage"  build- 
ing, to  Hester  &  Howard  when  they  bought 
the  "mill  property,"  and  claims  to  be  sdb- 
tained  in  tbls  contention  by  the  agreement 
made  in  January,  1896,  heretofore  referred 
to,  between  the  assignees  and  Hester  &  How- 
ard, and  also  by  the  fact  that  in  August  1896. 
the  assignees  conveyed  to  Hester  &  Howard 
this  coal  chute;  but  neither  the  agreement 
nor  deed  described  this  "coal  chute,"  or 
bound  it  in  any  way — ^and  aside  from  this, 
the  assignees  had  no  authority  from  the  court 
to  sell  or  convey  this  "coal  chute"  to  Hester 
&  Howard.  Appellant  does  not  deny  the 
right  of  appellee  to  so  much  of  the  "coal 
chute"  as  lies  west  of  the  alley.  He  only  in- 
sists that  under  his  claim  of  right  to  the 
"coal  chute"  he  cannot  take  possession  of  the 
alley  from  his  building  to  Walnut  street.  In 
1801  Burton  &  Bran  purchased  from  Hester 
the  "cold  storage  property"  and  the  "mill 
property,"  and  soon  afterwards  Bran  sold  his 
interest  in  the  property  to  Burton.  The  deed 
from  Hester  to  Burton  &  Bran  is  In  the  rec- 
ord, and  it  Is  under  and  by  virtue  of  thi!:: 
deed  and  the  deed  from  Bran  of  his  interest 
that  Burton  owns  the  "mill  property"  and 
the  "cold  storage  property";  and  this  deed 
describes  the  "cold  storage  property"  as  be- 
ginning "at  a  point  on  Walnut  street  inter- 
secting the  eight-foot  alley  separating  tbls  lot 
from  the  'mill  lof ;  thence  north  with  a  line 
of  said  alley  about  eighty-five  feet  to  an  al- 
ley: Then  follows  the  other  boundary.  It 
describes  the  "mill  lot"  as:  "Beginning  at  a 
point  on  Walnut  street  eight  feet  east  of 
where  Walnut  street  Intersects  the  line  of 
what  Is  known  as  the  'cold  storage  lot,'  or 
building;  thence  running  north  and  at  right 
angles  with  the  line  of  the  alley,"  separating 
the  "cold  storage  property"  and  this  lot  The 
deed  from  Bran  to  Burton  contains  the  same 
description  of  these  lots  as  the  deed  from 
Hest«:  &  Howard  to  Burton  &  Bran. 

It  will  thus  be  seen  that  this  all^  Is 
specifically  mentioned  and  reserved  in  the 
deed  under  which  Burton  holds  this  proper- 
ty. It  Is  86  feet  according  to  Burton's  state- 
ment, from  Walnut  street  to  the  right  of 
way  of  the  Illinois  Central  Railroad,  and  it 
will  be  observed  that  the  deed  of  Hester  to 
Burton  &  Bran,  Just  mentioned,  describes 
the  "cold  storage"  lot  as  "beginning  at  a 
point  on  Walnut  street  intersecting  the  eight- 
foot  alley"  separating  this  lot  ftom  the  "mill 
lot";  thence  north  with  a  line  of  said  alley 
about  86  feet  These  various  conveyances 
leave  no  room  for  doubt  that  this  alley  from 
Walnut  street  to  the  Illinois  Central  Rail- 
road, along  the  line  of  appellant's  property 
has  been  at  all  times  recognized  by  the  var- 
ious owners  of  this  property,  and,  in  our 
opinion,  the  appellee  never  purchased  this 
alley,  never  obtained  any  conveyance  to  't 
nor  has  he  any  right  or  title  to  It    It  it 
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as  much  an  appurtenance  to  the  property 
of  appellant  as  It  is  to  the  property  of  appel- 
lee Burton.  It  was  Intended  for  the  use  and 
benefit  of  all  this  property.  In  Irvine  t. 
McCreary,  S6  S.  W.  906,  22  Ky.  Law.  Rep. 
169.  49  L.  R.  A.  417,  this  court  In  an  opinion 
by  Judge  Peynter,  in  a  case  In  many  respects 
like  this,  held  that:  "On  the  conveyance  of 
one  of  several  parcels  of  land  belonging  to 
the  same  owner,  there  is  an  implied  grant, 
or  reservation  as  the  case  may  be,  of  all 
apiwrent  and  continuous  easements  or  inci- 
dents or  property  which  have  been  created 
or  used  by  him,  during  the  unity  of  posses- 
sion, although  tiiey  could  have  had  no  legal 
existence  apart  from  his  general  ownership, 
some  tblngs  will  pass  by  the  conveyance  of 
land  as  Incident,  attendant  or  appurtenant 
tliereto.  This  is  a  case  where  a  right  of 
way  or  other  easement  Is  appurtenant  to 
land,  and  if  a  house  or  strip  be  conveyed, 
everything  passes  which  belongs  to  and  Is 
in  use  for  it  as  an  Incident  or  appnrtenant" 
To  the  same  effect  is  Mulr  v.  Cox,  62  8.  W. 
723,  23  Ky.  Law.  Rep.  6. 

This  alleyway  was  opened  by  the  owners 
of  all  this  property  before  they  made  a  deed 
of  assignment,  its  existence  was  recognized 
by  the  court  and  assignees  in  making  sales 
of  the  property,  and  by  the  subsequent 
owners  of  the  pr(^)erty,  except  appellee.  Ap- 
pellee contends  that  when  Hester  &  Howard 
took  possession  of  the  "mill  property"  in  May, 
1885,  under  their  purchase  from  the  assignees, 
and  at  the  same  time  obtained  possession  of 
the  "coal  chute"  under  some  private  arrange- 
ment with  the  assignees,  not  reported  to  or 
approved  by  the  court,  that  they  took  pos- 
session of  this  alley  and  were  in  the  open  and 
adverse  possession  of  it  at  the  time  that  the 
brick  building  was  sold  in  the  fall  of  1895, 
by  the  assignees  to  Feltz,  a  remote  vendor  of 
appellant,  and  In  his  answer,  appellee  pleads 
and  relies  on  the  statute  of  champerty  as  a 
bar  to  plaintiff's  right  to  claim  the  alley,  or 
any  part  of  it,  or  any  use  or  Interest  therein. 
We  do  not  think  there  is  any  merit  In  bis 
plea.  If  it  be  a  fact  that  Hester  &  Howard 
took  possession  of  this  alley  under  their  pur- 
chase from  the  assignees,  they  were  mere 
tresiiassers  and  had  no  right  or  title  to  It 
All  this  property  was  In  the  possession  of  the 
court  and,  under  section  87  of  the  Kentudcy 
Statutes  of  1908,  they  only  had  authority  to 
aell  and  convey  so  much  of  the  assigned  real 
estate  as  they  were  directed  by  the  court  to 
sell.  And,  as  before  stated,  the  court  did 
not  authorize  or  direct  them  to  sell  this  alley, 
or  any  part  of  It,  to  nay  person,  nor  did  they 
ever  report  that  they  had  sold  it,  nor  did  the 
court  ever  direct  them  to  convey  this  alley, 
or  any  part  of  it,  to  any  person,  and  at  the 
time  that  appellee's  vendor.  Howard  &  Hes- 
ter, bought  the  "mill  property,"  under  an  or- 
der of  tbe  court,  from  the  assignees,  this  al- 
ley was  in  the  possession  of  the  court,  and 
it  Is  well  settled  that  the  statute  of  champer- 
ty baa  no  application  to  sales  made  under 


orders  of  court  Preston  y.  Breckinridge,  86 
Ky.  619,  6  8.  W.  641;  Carlisle  v.  Cassaday,  46 
S.  W.  490,  20  Ky.  Law  Rep.  662;  Arnold  v. 
Stephens,  17  S.  W.  859,  IS  Ky.  Law  Rep.  622. 
It  is  therefore  adjudged  that  tbe  judgment 
of  the  lower  court  be  reversed,  with  direc- 
tions to  make  and  enforce  such  Mders  as  may 
be  necessary  to  open  this  alley  eight  feet 
wide  from  Walnut  street  running  north  to 
the  lot  of  appellant  so  as  to  afford  him  the 
unobstructed  use  of  it  from  his  property  to 
Walnut  street  and  tot  other  proceedings  in 
conformity  to  this  opinion. 


NEW  YORK  LIFE  INS.  00.  v.  LEVY'S 
ADM'B. 

(Court  of  Appeals  of  Kentucky.    March  23, 
1906.) 

INSUBANCB— CbBATION  09  OORTBAOT— ACOKPT- 
ANOB. 

On  December  30th  deceased  applied  to  de- 
fendant's local  agent  for  $10,000  insurance,  to 
be  written  in  two  $5,000  policies.  On  January 
20th  deceased  paid  the  nrst  premium  to  the 
agent  under  an  agreement  that  he  waa  to  stand 
insured  as  of  tbe  date  of  the  application,  and  on 
tbe  same  day  decedent  died.  The  day  before 
the  company  had,  at  its  general  office,  considered 
the  application  and  r^|ected  it  for  $10,000,  bot 
approved  it  for  $5,000  and  Issued  a  policy 
therefor,  which  was  sent  to  the  agent  who  de- 
livered it  to  decedent's  son.  Held,  that  defend- 
ant's rejection  of  the  proposal  for  $10,000  in- 
surance ended  all  contractual  relations,  and 
there  was  no  insurance  for  either  amount  at  tbe 
time  of  the  death. 

[Ed.  Note. — For  cases  in  point  see  vol  28, 
Cent  Dig.  Insurance,  ||  195-2(».] 

Nonn,  J.,  dissenting. 

Appeal  from  Circuit  Court  Henderscm 
County. 

"To  be  officially  reported." 

Action  by  Moses  Levy's  administrator 
against  the  New  York  Life  Insurance  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Clay  &  Clay,  James  H-  Mcintosh,  and  Yea- 
man  &  Yeaman,  for  appellant  Dorsey  & 
Stanley,  for  appellee. 

BARKER,  J.  On  the  80th  day  of  Decem- 
ber, 1903,  Moses  Levy,  a  citizen  of  Henderson 
county,  Ky.,  made  written  application  to  the 
New  York  Idfe  Insurance  Company  for  $10,- 
000  of  Insurance  on  his  life,  to  be  written 
in  two  policies  of  $6,000  each.  This  pro- 
posal for  Insurance  was  made  through  tbe 
company's  agent,  William  Egard,  who  for- 
warded it  to  the  main  office  in  New  York 
City.  No  cash  premium  was  paid  at  the  time 
of  the  application,  but  it  is  claimed  that  sub- 
sequently, on  January  20, 1904,  about  tbe  hour 
of  noon,  at  tbe  solicitation  of  the  agent  Wil- 
liam Egard,  the  applicant  gave  to  him  a 
check,  payable  to  the  company,  for  $776.90, 
being  the  cash  premium  for  one  year's  insur^ 
ance  for  the  amount  applied  for.  At  11:45 
p.  m.  of  that  day  tbe  applicant  suddenly 
died.    On  the  19tb  of  Jannary,  1904,  tbe  com- 
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pany  rejected  the  application  for  $10,000  of 
insurance,  but  approved  It  for  $5,000,  and  In 
pursuance  of  tbls  action  wrote  out  a  policy 
for  tills  sum  on  the  life  of  tbe  applicant,  con- 
forming In  all  respects  to  his  application, 
except  in  the  amount  of  the  policy  and  the 
annual  premium  therefor.  This  policy  was 
issued  on  the  20th  of  January,  and  mailed  to 
the  company's  agent  at  Henderson,  Ky.,  where 
It  was  received  on  the  23d  of  January,  and, 
although  the  agent  knew  of  the  deatli  of  Levy, 
he  delivered  it  to  Leon  Levy,  bis  son-  The 
company  did  not  receive  notice  of  tbe  death 
of  Moses  Levy  until  the  28th  of  January, 
1904,  and.  In  Ignorance  of  this  fact,  on  the 
2()th  of  January  receded  from  its  former  de- 
termination to  Insure  him  for  only  $5,000, 
and  issued  a  second  policy.  In  all  substantial 
respects  similar  to  the  first,  and  forwarded 
It  to  Its  agent  at  Henderson.  This,  although 
received  by  Egard,  was  not  delivered  because 
of  a  telegram  prohibiting  bis  so  doing;  tbe 
company  having  in  the  meantime  learned  of 
the  death  of  the  applicant 

Leon  Levy,  tbe  son  of  the  applicant,  was 
duly  appointed  and  qualified  as  the  adminis- 
trator of  his  father's  estate,  and  having  made 
demand  for  payment  of  tbe  whole  amount 
of  the  insurance  applied  for,  and  being  re- 
fused by  tbe  company,  be  instituted  this  ac- 
tion to  recover  the  full  sum  of  $10,000,  alleg- 
ing in  bis  petition,  among  other  things,  the 
following:  "Tbe  plaintiff  further  states  tbat 
on  the  SOtb  day  of  December,  1908,  the  de- 
cedent, Moses  Levy,  and  the  defendant  en- 
tered Into  a  contract  of  life  Insurance,  by 
the  terms  of  which  the  defendant  agreed  to 
and  did  Insure  the  life  of  decedent  and  agreed 
to  pay  his  administrator  the  sum  of  ten  thou- 
sand dollars.  The  plaintiff  further  states 
that  the  said  Moses  L«vy  on  the  30th  day  of 
December,  1903,  at  tbe  Instance  and  request 
of  William  Egard,  an  agent  of  tbe  defend- 
ant, made  a  written  application  to  the  de- 
fendant for  the  sum  of  $10,000  Insurance  on 
his  life.  Said  application  was  prepared  by 
said  agent  and  accepted  by  said  company, 
and  is  now  In  the  possession  of  defendant, 
and  cannot  be  filed  herewith.  Said  insur- 
ance was,  by  the  terms  of  said  application, 
and  by  tbe  agreement  between  said  decedent 
and  the  defendant,  to  be  divided  Into  two 
policies  of  five  thousand  dollars  each,  which 
tbe  defendant  agjeed  to  issue  to  snid  Moses 
Levy,  and  under  their  said  agreement  said 
policies  were  to  be  Incontestable  and  non- 
forfeitable for  any  cause,  and  were  to  relate 
back  to  and  be  In  force  from  tbe  date  of  said 
application,  which  was  the  SOtb  day  of  De- 
cember, 1903.  It  was  also  agreed  by  and  be- 
tween said  decedent  and  said  defendant,  when 
the  said  application  was  made,  viz.,  on  the 
SOth  day  of  December,  1903,  in  considera- 
tion, that  said  decedent  would  pay  to  the  de- 
fendant the  sum  of  $776.90,  which  sum  he  did 
pay  on  the  morning  of  the  20th  day  of  Janu- 
ary. 1904,  and  the  further  consideration  that 
said  Moses  Levy  would  pay  to  tbe  defendant 


a  like  sum  of  $776.90  on  tbe  SOtb  day  of  De- 
cember each  year  thereafter  during  tbe  life 
of  said  l<evy,  the  defendant  agreed  to  pay  to 
tbe  administrator  of  said  Moses  Levy,  Im- 
mediately upon  the  proof  of  his  death,  tbe 
sum  of  ten  thousand  dollars    ($10,000).     It 
was  also  agreed,  at  the  time  of  making  said 
application  between  said  Moses  Levy  and  tbe 
defoidant,  tbat  as  soon  as  the  first  premium 
was  paid,  which  was  In  fact  on  tbe  morning 
of  January  20,  1904,  that  the  said  insurance 
should  be  Incontestable  and  nonforfeitable  for 
any  cause,  and  should  relate  ba(^  to   tbe 
date  of  said  application,  and  be  in  force  and 
effect  from  the  date  of  said  application,  which 
was   December   SO,    1908.     It   was    further 
agreed  by  tbe  said  decedent  and  the  defend- 
ant that  if,  for  any  canse,  the  defendant 
should  refuse  to  issue  both  or  either  of  said 
policies,  then  the  insurance  as  agreed  upon 
should  be  in  force  and  effect  until  tbe  de- 
cedent was  notified  of  such  refusal  on  tbe 
part  of  the  defendant   and   the  premiums 
should  then  be  returned  to  said  Levy  by  the 
defendant,   and  said  Levy  was  not  notified 
of  such  refusal,  nor  was  tbe  premium  return- 
ed to  him."    The  defendant  company  filed  an 
answer,  denying  all  of  tbe  material  allega- 
tions of  the  petition,  including  that  of  the 
payment  of  the  premium  by  the  applicant- 
Upon  trial  of  the  case,  after  all  the  evidence 
was  In,  the  court  awarded  tbe  defendant  com- 
pany a  peremptory  Instruction  to  the  Jury 
to  find  for  it  on  the  second  policy,  and  tbe 
Jury,  under  tbe  Instructions  of  tbe  court, 
found  for  the  plaintiff  (appellee)  for  tbe  sum 
of  $6,000,  being  the  amount  of  the  first  policy, 
which  bad  been  delivered  by  the  agent  to 
him.    From  the  judgments  based  upon  these 
verdicts,  the  Insurance  company  is  here  on 
direct  and  the  administrator  has  prosecuted 
a  cross,  appeal. 

Tbe  trial  court  was  evidently  of  opinion 
tbat  the  Issuance  of  the  first  policy  of  $5,000 
was  an  acceptance  pro  tanto  of  the  applicant's 
proposal  to  tbe  company  for  Insurance  In  tbe 
sum  of  $10,000,  and  therefore  It  became  bound 
for  the  sum  of  $.5,000,  provided  Moses  Levy 
had  paid  over  to  Egard  on  the  20th  of  Jan- 
uary the  sum  of  $776.90  as  a  year's  premium 
on  the  proposed  Insurance,  as  claimed  by  his 
administrator  to  have  been  done.  This  posi- 
tion, it  seems  to  us,  is  not  only  unsound  as  a 
proposition  of  law,  but  In  effect  Ignores  tbe 
uncontradicted  fact,  shown  by  the  appellee's 
own  evidence,  that  the  appellant  company  re- 
jected the  proposal  for  $10,000  Insurance  on 
tbe  19th  day  of  January,  1904,  which  was 
tbe  day  l>efore  it  is  claimed  tbat  the  premium 
was  paid  by  the  applicant,  and  thereby  ended 
all  contractual  relations  pending  between  the 
parties  at  that  time.  An  application  for  in- 
surance in  no  wise  differs  In  principle  from 
any  other  proposal  to  contract  and  must 
In  order  to  bind  the  parties,  be  assented  to  In 
terms  as  broad  and  comprehensive  as  tbe 
proposition  made. 

(hi  this  subject  Parsona  in  his  work  on  Con- 
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tracts  (Toltmie  1,  475)  thus  states  the  rule: 
"There  Is  no  contract  unless  the  parties  there- 
to assent,  and  they  must  assent  to  the  same 
thln^.  In  the  same  sense.  *  *  *  It  be- 
ennies  a  contract  only  when  the  proposition  Is 
met  by  an  acceptance  which  corresponds  with 
it  entirely  and  adequately."  At  star  page  478, 
the  author  says:  "Many  cases  turn  upon  the 
question  whether  this  assent  to  the  propo- 
sition was  entire  and  adequate.  The  princi- 
ple may  be  stated  thus:  The  assent  must 
romprehend  the  whole  of  the  proposition,  it 
must  be  exactly  equal  to  Its  extent  and  pro- 
visions, and  It  must  not  qualify  them  by  any 
new  matter.  Thus  an  offer  to  sell  a  certain 
thing,  on  certain  terms,  may  he  met  by  the 
answer,  'I  will  take  that  thing  on  those 
terms,'  or  by  an  answer  which  means  this, 
however  It  may  be  expressed;  and  If  the 
proposition  be  In  the  form  of  a  question,  as, 
'I  will  sell  you  so  and  so;  will  you  buy?'  the 
whole  of  this  meaning  may  be  conveyed  by 
the  word  "yes,'  or  any  other  simply  afflrma- 
tire  answer.  And  thus  a  legal  contract  Is 
completed.  But  there  are  cases  where  the 
answer,  either  In  words  or  In  effect,  departs 
from  tiie  proposition,  or  varies  the  terms 
of  the  order,  or  substitutes  for  the  contract 
tendered  one  more  satisfactory  to  the  re- 
spondent. The  resiwndent  Is  at  liberty  to  ae- 
cert  wholly,  or  to  reject  wholly,  but  one  of 
these  things  he  must  do,  for  If  he  answers, 
not  rejecting,  but  proposing  to  accept  under 
!k>me  modifications,  this  is  a  rejection  of  the 
offer.  The  party  making  the  offer  may  re- 
new It;  but  the  party  receiving  It  cannot 
reply,  accepting  with  modifications,  and  when 
these  are  rejected  again  reply,  accepting 
generally,  and  upon  his  acceptance  claim  the 
rlaht  of  holding  the  other  to  his  first  offer." 

In  Page  on  Contracts,  vol.  1,  {S  45,  46,  It 
is  said: 

"Sec.  45.  The  acceptance  must,  further- 
more, correspond  to  the  offer  at  every  point, 
leaving  nothing  open  for  future  negotiations. 
An  attempted  acceptance,  which  leaves  open 
the  adjustment  of  tne  price,  or  the  ascertain- 
ment of  the  capacity  of  the  ship  chartered, 
where  that  Is  a  material  term  of  the  offer,  or 
the  time  of  delivery  or  of  payment  or  an  ac- 
ceptance as  to  the  price  only.  Is  without 
validity. 

"Sec.  46.  An  attempted  acceptance  which 
seeks  to  modify  one  or  more  terms  of  the 
offer  to  of  no  legal  effect  as  an  acceptance.  It 
is  really  a  rejection  of  the  offer,  and  a 
counter  proposition  in  lieu  of  the  original 
offer,  and  must  be  accepted  by  the  party  mak- 
ing tbe  original  offer  In  order  to  constitute 
an  agreement    •    •    • " 

In  the  leading  case  In  the  Supreme  Court  of 
the  United  States  (Eliason  v.  Henshav,  4 
Wheat,  at  page  228,  4  L.  Ed.  556)  Justice 
Washington  states  the  principle  here  Involved 
in  tbe  following  language:  "It  Is  an  un- 
deniable principle  of  tbe  law  of  contracts 
that  an  offer  of  a  bargain  by  one  person  to 
another  imposes  no  obligation  upon  the  for- 


mer until  It  Is  accepted  by  the  latter,  accord- 
ing to  the  terms  in  which  the  offer  was  made. 
Any  qualification  of,  or  departure  from,  those 
terms  invalidates  the  offer,  unless  the  same 
be  agreed  to  by  the  person  who  made  It  Un- 
til the  terms  of  the  agreement  have  received 
the  assent  of  both  parties,  the  negotiation  Is 
open,  and  imposes  no  obligation  upon  either." 
In  the  leading  case  In  this  state  on  the  sub- 
ject (Hutcheson  v.  Blakeman,  3  Mete.  80)  our 
court,  in  an  opinion  by  Judge  Wood,  announces 
the  principle  under  discussion,  and  expressly 
approves  the  quotation  from  Parsons  and  the 
opinion  In  Ellason  v.  Henshaw. 

The  case  of  Minneapolis  &  St.  Louis  Rail- 
way v.  Columbus  Boiling  Mill,  119  U.  S.  149, 
7  Sup.  Ct.  168,  30  L.  Ed.  376,  was  identical 
In  principle  with  that  at  bar.  The  railway 
company  made  the  following  request  of  the 
rolling  mill  company:  "December  5,  1879. 
Please  quote  me  prices  for  500  to  3,000  tons 
50  lb.  steel  rails,  and  for  2,000  to  5,000  tons 
50  lb.  Iron  rails,  March,  1880,  delivery." 
On  December  8,  1879,  the  following  reply 
was  made  to  the  above  letter:  "Your  fa- 
vor of  the  5  Inst  at  hand.  We  do  not  make 
steel  rails.  For  Iron  rails,  we  will  sell 
2,000  to  5,000  tons  of  50  lb.  rails  for  fifty- 
four  ($54.00)  dollars  per  gross  ton  for 
spot  cash,  f.  o.  b.  cars  at  our  mill,  March 
delivery,  subject  as  follows,"  etc.  On  De- 
cember 16,  1879,  the  railway  company  tel- 
egraphed the  mill  company:  "Please  enter 
our  order  for  twelve  hundred  tons  rails, 
March  delivery,  as  per  your  favor  of  the 
8th.  Please  reply."  To  this  the  railway 
company  received  the  following  answer 
by  telegraph:  "We  cannot  book  your  or- 
der at  present  at  that  price."  Thereupon 
the  railway  company  sent  another  telegram : 
"Please  enter  an  order  for  two  thousand  tons 
rails,  as  per  your  letter  of  the  eighth.  Please 
forward  written  contract  Eeply."  The  roll- 
ing mill  company  denied  the  existence  of 
any  contractual  relations  between  it  and  the 
railway  company  growing  out  of  this  corre- 
spondence, with  the  result  that  tbe  latter 
brought  suit  for  breach  of  contract.  It  will 
be  observed  that  the  rolling  mill  company 
proposed  to  sell  to  the  railway  company  from 
2,000  to  5,000  tonsof  Ironrailsat  a  given  price, 
and  that  the  railway  company  accepted  to 
tbe  extent  of  1,200  tons  only ;  the  difference 
between  the  minimum  proposition  of  the  roll- 
ing mill  company  and  1,200  tons,  the  amount 
ordered  by  the  railway  company,  being  the 
only  difference  between  the  offer  and  accept- 
ance, Just  as  in  the  case  at  bar,  the  offer 
of  Moses  Levy  for  $10,000  of  Insurance,  and 
the  counter  proposition  contained  in  the  is- 
suance of  the  first  policy  of  $5,000,  being 
only  a  difference  of  amount  In  delivering 
the  opinion  of  the  court  Mr.  Justice  Gray 
said:  "The  rules  of  law  which  govern 
this  case  are  well  settled.  As  no  contract  is 
complete  without  tbe  mutual  assent  of  the 
parties,  an  offer  to  sell  imposes  no  obliga- 
tion until   it  is   accepted  according  to  its 
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terms.  So  long  as  the  offer  has  been  neither 
accepted  nor  rejected,  the  negotiation  remains 
open,  and  imposes  no  obligation  upon  either 
party,  the  one  may  decline  to  accept,  or  the 
other  may  withdraw,  his  offer,  and  either 
rejection  or  withdrawal  leaves  the  matter  as 
If  no  offer  had  ever  been  made.  A  proposal 
to  accept,  or  an  acceptance,  upon  terms  vary- 
ing from  those  offered,  is  a  rejection  of  the 
offer,  and  puts  an  end  to  the  negotiation,  un- 
less the  party  who  made  the  original  offer 
renews  It,  or  assents  to  the  modification  sug- 
gested. The  other  party,  having  once  re- 
jected the  offer,  cannot  afterwards  revive  It 
by  tendering  an  acceptance  of  It  Bllaeon  v. 
Henshaw,  4  Wheat  225,  4  Ia  Ed.  656;  Carr 
V.  Duval,  14  Pet  77,  10  L.  Ed.  361 ;  National 
Bank  V.  Hall,  101  U.  S.  43,  50,  25  L.  Ed.  822 ; 
Hyde  ▼.  Wrench,  8  Beav.  334 ;  Fox  v.  Turn- 
er, 1  111.  App.  153.  If  the  offer  does  not  limit 
the  time  for  Its  acceptance,  it  must  be  ac- 
cepted within  a  reasonable  time.  If  It  does, 
it  may,  at  any  time  within  the  limit  and  so 
long  as  it  remains  open,  be  accepted  or  re- 
jected by  the  party  to  whom,  or  be  with- 
drawn by  the  parties  by  whom,  it  was  made. 
Boston  &  Maine  Railroad  v.  Bartlett  8  Cush. 
(Mass.)  224;  Diclclnson  t.  Dodds,  2  Cb.  D. 
463.  The  defendant  by  the  letter  of  Decem- 
ber 8tb,  offered  to  sell  to  the  plaintiff  2,000 
to  5,000  tons  of  Iron  rails  on  certain  terms 
specified,  and  added  that,  If  the  <^er  was 
accepted,  the  defendant  would  expect  to  be 
notified  prior  to  December  20th.  This  offer, 
while  it  remained  open,  without  having  been 
rejected  by  the  plaintiff  or  revoked  by  the  de- 
fendant would  authorize  the  plaintiff  to  take 
at  his  election  any  number  of  tons  not  less 
than  2,000  nor  more  than  5,000,  on  the  terms 
specified.  The  offer,  while  unrevoked,  might 
be  accepted  or  rejected  by  the  plaintiff  at 
any  time  before  December  20th.  Instead  of 
accepting  the  offer  made,  the  plaintiff,  on 
December  leth,  by  telegram  and  letter,  re- 
ferring to  the  defendant's  letter  of  December 
8th,  directed  the  defendant  to  enter  an  order 
for  1,200  tons  on  the  same  terms.  The  men- 
tion, in  both  telegram  and  letter,  of  the  date 
and  the  terms  of  the  defendant's  original 
offer,  shows  that  the  plaintifTs  order  was  not 
an  Independent  proposal,  but  an  answer  to 
the  defendant's  offer,  a  qualified  acceptance 
of  that  offer,  varying  the  number  of  tons, 
and  therefore  in  law  a  rejection  of  the  offer. 
On  December  18th  the  defendant  by  telegram 
decllnod  to  fulfill  the  plaintifTs  order.  The 
negotiation  between  the  parties  was  thus 
closed,  and  the  plaintiff  could  not  afterwards 
fall  back  on  the  defendant's  original  offer. 
The  plaintiff's  attempt  to  do  so,  by  the  tele- 
gram of  December  19th,  was  therefore  in- 
effectual, and  created  no  rights  against  the 
defendant" 

In  the  case  of  National  Bank  v.  Hall,  lui 
U.  S.  43,  25  L.  Ed.  822,  the  court  speaking 
through  Mr.  Justice  Swayne,  said:  "A  pro- 
posal to  accept  or  acceptance  upon  terms 
varying  from  those  offered,  la  a  rejection  of 


the  offer.  Baker  v.  Johnson  County,  87 
Iowa,  186.  See,  also,  Jenness  v.  Mount  Hope 
Iron  Co.,  53  Me.  20 ;  Chicago  &  Great  Eastern 
Railway  Co.  v.  Dane,  43  N.  Y.  240 ;  and  Buy- 
dam  V.  Clark,  2  Sandf,  (N.  X.)  138."  To  the 
same  purport  is  Weaver  v.  Burr  (W.  Va.) 
8  S.  E.  743,  8  L.  R.  A.  94;  Mutual  Life  In- 
surance Co.  ▼.  Young,  23  Wall.  85,  23  L.  Ed. 
152 ;  Travis  T.  Nederland  Life  Insurance  Co., 
104  Fed.  486,  43  a  a  A.  653;  Tayloe  v. 
Merchants'  Fire  Insurance  Co.,  9  How.  401, 
13  £i.  Ed.  187.  It  results  from  the  foregoing 
authority  that  the  declination  of  the  insur- 
ance company,  on  the  19tb  day  of  January, 
1904,  to  accept  Moses  Levy  as  an  insurable 
risk  to  the  extent  of  $10,000,  although  it  ap- 
proved his  application  to  the  extent  of  issu- 
ing a  policy  for  $5,000,  was  a  rejection  of 
his  proposal  for  $10,000  of  insurance,  and 
the  issuance  of  the  policy  for  $5,000  was  a 
new  proposition,  which  be  could  accept  or 
reject  as  he  saw  fit  His  death  on  the  same 
day,  January  20th,  the  policy  for  $5,000  was 
issued,  and  before  it  was  sent  from  New 
York,  of  course,  precludes  the  Idea  that  he 
accepted  It  This  conclusion  as  to  the  legal 
effect  of  what  happened  in  the  office  of  the 
insurance  company  in  New  York  obviates 
the  necessity  of  any  discussion  of  the  merits 
of  the  administrator's  rights  predicated  up- 
on the  payment  of  the  premium  by  Moses 
Levy  on  the  20th  day  of  January.  Ttie  com- 
pany having  rejected  his  application  on  the 
19th,  no  contractual  relations  existed  be- 
tween him  and  it  and  there  was  therefore 
no  consideration  or  basis  for  his  payment 
to  Bgard  of  the  premium  on  the  policy  which 
he  had  applied  for,  but  which  had  been  re- 
fused. All  of  that  part  of  the  discussion  on 
this  branch  of  the  case  may  be,  therefore, 
laid  aside  as  inapplicable  to  the  merits  of 
the  litigation,  and  those  authorities  relied 
upon  as  upholding  the  administrator's  con- 
tention, that,  after  the  payment  of  the  premi- 
um, his  decedent  was  Insured  until  he  had 
notice  of  the  rejection  of  his  application,  are 
inapposite  to  the  case  at  bar,  for  the  reason 
that  no  premium  was  paid  until  after  the 
rejection  of  the  applicant's  offer.  It  is  there- 
fore idle  to  speculate  as  to  what  would  have 
been  the  decedent's  rights  if  he  had  paid  the 
Insurance  premium  to  Egard  during  the 
pendency  of  the  application  of  Insurance,  or 
bow  far  Egard  was  authorized  to  bind  his 
company  by  statements  conditioned  upon  the 
prepayment  of  the  premium.  As  no  such 
payment  was  made  during  the  existence  of 
the  application,  the  reasoning  predicated  up- 
on this  hyxx>thesls  falls  to  the  ground. 

Appellee  does  not  pretend  that  the  appli- 
cation of  Moses  Levy  for  $10,000  of  Insur- 
ance on  his  life  was  anything  more  than  an 
offer  on  his  part  to  contract  with  the  insur- 
ance company  until  after  he  paid  the  premi- 
um. His  witness,  Egard,  states  positively 
that  he  explained  to  the  old  man  that  he 
would  not  be  Insured  under  the  application 
until  after  he  had  paid  his  premium,  and  that 
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after  the  payment  of  the  premium  he  wonld 
itand  Insured  as  of  the  80th  of  December, 
1903,  provided  the  company  Anally  accepted 
his  application.  But  the  administrator  con- 
tends that  Edgar  said  that  the  applicant^ 
after  the  payment  of  the  premium,  would 
stand  insured  as  of  the  80th  of  December, 
1903,  and  remain  insured  until  after  notice 
that  his  application  was  rejected.  But  by 
'neither  was  It  pretended  that,  without  the 
payment  of  the  premium,  the  applicant  was 
insured  as  of  the  80th  of  December,  1908, 
or  from  any  other  date,  and  this  view  is 
fully  set  out  in  the  petition.  Appellee's 
whole  case  la  predicated  upon  the  theory 
that  under  the  contract  of  the  applicant  with 
the  agent,  after  the  payment  of  the  premium, 
the  former  would  stand  Insured  as  of  the 
30th  of  December,  1903,  until  notice  of  the 
rejection,  and  that,  as  he  died  before  receiv- 
ing snch  notice,  it  is  claimed  he  is  entitled 
to  the  $10,000.  We  do  not  And  it  necessary 
to  enter  Into  any  further  discussion  of  this 
phase  of  the  case.  The  fact  Is  not  disputed 
that  the  money  was  not  paid  until  after  the 
19th  of  January,  1904,  at  which  time  the 
comiHuiy  declined  the  proposition  to  Insure 
tte  aintUcant  for  $10,000,  but  offered  to  In- 
sure bbn  for  $5,000,  which,  as  we  have  seen, 
was  a  rejection  of  his  ofTer  as  a  whole, 
which  at  once  terminated  all  the  theretofore 
existing  contractual  relations  between  the 
parties.  It  results,  therefore,  that  at  the 
time  of  the  applicant's  death  there  was  no 
contract  of  insurance  between  him  and  the 
appellant  company,  and  the  court  should 
have  sustained  the  latter's  motion  for  a 
peremptory  instruction  to  the  jury  to  find 
for  It  on  the  whole  case. 

The  judgment  is  affirmed  on  the  cross,  and 
reversed  on  the  direct,  appeal,  for  proceed- 
higs,  consistent  with  this  opinion. 

NUNN,  J.  (dissenting).  The  court  in  its 
opinion  did  not  discuss  or  pass  upon  the  real 
qoestion  involved  In  this  appeal.  No  one 
will  take  Issue  with  the  court  In  its  opinion 
on  the  proposition  that,  to  make  a  binding 
contract,  the  minds  of  the  parties  must  meet 
When  one  party  makes  a  proposition,  the 
other  most  accept  the  same,  without  any 
material  change,  to  make  It  a  contract  It 
is  conceded  by  all  that  Insurance  may  be  ob- 
tained by  oral  or  written  contract,  which 
will  bind  the  company,  until  its  officials  shall 
pass  upon  and  reject  the  application.  One 
Egard  was  the  agent  of  the  company  who 
took  Levy's  application  for  the  Insurance. 
The  printed  form  of  application  furnished 
him  by  the  company,  together  with  other 
proof,  shows  that  he  had  the  power  and  au- 
thority to  enter  into  a  contract  with  Levy, 
in  consideration  that  Levy  paid  the  premium 
in  cash,  to  bind  the  company  to  take  the 
risks  on  Levy's  life  from  that  moment,  for 
the  term  of  12  months,  or  until  the  company, 
by  its  officials,  had  rejected  the  application 
and  given  the  applicant  notice  thereof.    The 


record  shows  that  the  agent,  Bgard,  so  explain- 
ed the  matter  to  Levy,  and  urged  Mm  to  then 
pay  the  cash.  The  agent  continued  from 
the  date  of  the  application,  December  SOth, 
to  the  20th  of  January,  to  urge  Levy  to  pay 
the  cash  and  let  the  company  take  the  risk. 
On  the  morning  of  the  20th  the  agent  entered 
the  store  of  Levy  and  again  urged  him  to  pay 
the  premium,  and  as  an  inducement  proposed 
to  buy  from  bim  some  furniture.  Then  Levy 
delivered  to  the  agent,  for  the  company,  the 
amount  of  the  flrst  premium,  and  took  a  re- 
ceipt for  same. 

In  the  application  for  insurance  made  the 
80th  day  of  December,  1903,  and  signed  by 
Levy,  the  following  appears:  "That  the  In- 
surance under  any  policy  issued,  on  this  ap- 
plication, shall  take  effect  as  of  date  of  this 
application,  unless  otherwise  agreed  in 
writing."  The  policies  that  were  issued 
were  both  dated  December  80,  1903.  The 
last  one  was  issued,  however,  on  the  26th 
of  January,  1904.  The  company  contends, 
however,  tiiat  It  did  not  assume  or  carry  any 
risks  until  the  Issual  and  delivery  of  the  policy, 
In  the  lifetime  of  the  assured.  This  is  an  unrea- 
sonable and  unfair  construction  of  the  con- 
tract It  was  understood  and  agreed  that 
Levy  was  to  pay  the  flrst  premium,  $776.90, 
in  consideration  that  the  company  would  in- 
sure him  for  12  months.  Yet  we  find  the 
company  issuing  a  irallcy  on  the  2eth  of 
January,  and  dating  the  policy  back  to  the 
date  of  the  application,  December  80,  1903, 
and  claim  it  had  not  Insured  the  applicant 
and  that  it  had  not  assumed  the  risks  until 
the  issual  and  delivery  of  the  policy,  and 
as  he  was  dead  it  was  not  liable.  To  sus- 
tain this  contention  allows  the  company  to 
collect  a  premium  for  12  months'  insurance, 
and  yet  only  actually  insure  for  about  11 
months.  There  is  evidently  something 
wrong  with  this  construction  of  the  contract 
If  the  company's  construction,  as  upheld  by 
the  majority  opinion,  is  correct  it  is  easy 
to  understand  how  those  In  charge  of  insur- 
ance companies  can  waste  and  misappropri- 
ate so  much  of  the  policy  holders'  money  by 
contributing  it  to  aid  In  political  campaigns, 
and  other  ways,  and  yet  remain  solvent 
In  the  receipt  attached  to  the  application 
this  language  appears:  "That  if  a  ];>olicy 
be  not  Issued  on  said  application  and  exami- 
nation within  sixty  days  from  this  date  [mean- 
ing In  this  case  December  30,  1903],  said  sum 
[meaning  the  flrst  premium  of  $776,901 
will  be  returned  or  surrendered  on  surrender 
of  this  receipt  to  the  company."  Here  we 
have  a  stipulation  that  the  company  may 
hold  and  use  the  premium  for  60  days  with- 
out any  assumption  of  risks  on  its  part  and 
then,  if  it  declines  to  accept  the  risk,  It  shall 
return  the  money,  without  accounting  for 
Interest,  but  if  It  concludes,  at  the  end  of 
60  days,  to  approve  the  application  and  ac- 
cepts the  risks,  it  Issues  a  policy  and  dates 
it  back  to  the  date  of  the  application,  and 
secures  a  premium  from  the  Insured  suffi- 
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clent  in  amount  to  pay  for  Insurance  for  12 
montlis,  and,  in  fact,  the  Insured  only  re- 
ceives 10  months'  insurance.  The  amount 
that  each  policy  bolder  Is  beaten  oat  of  is 
comparatively  small,  but  when  you  consider 
the  millions  upon  millions  of  policy  holders, 
the  total  amount  made  in  that  way  by  the 
company  is  immense.  But  the  application 
contains  another  clause  as  follows:  "That 
any  payment  in  advance  on  account  of  pre- 
mium shall  be  binding  on  the  company  only 
in  accordance  with  the  agent's  or  cashier's 
receipt  therefor  on  the  company's  authorized 
form." 

What  does  this  mean?  Is  it  possible  that 
this  language  was  used  for  the  purpose  only 
of  binding  the  company  to  return  the  pre- 
mium to  the  applicant  in  case  it  rejected  his 
application?  Certainly  this  was  not  the  pur- 
pose of  that  clause.  There  was  no  clause 
needed  to  compel  it  to  perform  that  simple 
and  Just  act  Is  it  possible  that  the  company 
by  the  use  of  this  language  meant  to  be  un- 
derstood that  it  was  not  bound  to  retm-n  a 
premium  it  had  received  from  an  applicant 
for  insurance,  when  the  application  had 
been  rejected  by  It,  unless  Its  agent  or  cash- 
ier had  drawn  the  receipt  in  a  particular 
manner  and  upon  one  of  the  company's  au- 
thorized forms?  This  construction  of  that 
clause  is  absurd.  The  meaning  and  purimse 
was  to  bind  the  company  to  carry  the  in- 
surance on  the  applicant  from  the  time  of  the 
payment  of  the  premium  for  12  months,  or 
until  the  company  rejected  the  application 
and  notified  the  applicant  thereof.  But  the 
company  says  It  did  not  assume,  nor  was  It 
bound  for,  the  risk,  because  its  agent  in  re- 
ceiving the  money  from  Levy  did  not  give 
him  a  receipt  upon  one  of  its  authorized 
forms.  This  and  other  courts  have  often  de- 
cided that  persons  suri  Juris  cannot  in  ad- 
vance bind  themselves  that  they  shall  only 
be  bound  by  contracts  made  in  a  particular 
way  or  written  or  printed  upon  a  particular 
form,  or  kind  of  paper. 

If  I  understand  the  majority  opinion,  it  is, 
in  effect,  conceded  that  if  Levy  had  paid  the 
premium  prior  to  the  rejection  of  his  appli- 
cation, and  this  date  is  fixed  as  of  the  19th 
of  January,  he  would  have  been  Insured  to 
that  time ;  but  at  the  moment  of  rejection  the 
risk  of  the  company  would  have  ceased.  I 
am  at  loss  to  understand  upon  what  author- 
ity or  sound  reason  the  court  assumes  such  a 
position.  It  leaves  the  applicant  in  an  un- 
enviable position,  without  insurance,  without 
bis  money  to  buy  other  insurance,  and  igno- 
rant of  the  fact  whether  he  would  be  com- 
pelled to  apply  to  some  other  company  for  it 

The  opinion  states  that  the  rejection  of  the 
application  took  place  on  the  19th  of  January. 
I  find  written  on  the  face  of  the  original  ap- 
plication the  following:  "Jan.  20,  1004.  Ap- 
proved for  ?5,000.00."  "Jan.  26, 1904,  approv- 
ed for  15,000.00."  The  proof  shows  that  this 
was  done  at  the  home  office  of  the  company. 
The  court  construes  the  approval  of  the  first 


$5,000  as  a  rejection  of  the  application.  This 
is  rather  a  strained  construction,  but  concede 
It  to  be  correct  in  my  opinion  it  did  not  re- 
lieve the  company  of  the  risk  it  Incurred  on 
the  morning  of  the  20th  of  January,  when  it 
received  the  money  from  Levy  for  the  first 
premium,  and  as  Levy  died  before  the  return 
qf  the  premium,  and  before  he  was  notified 
of  the  rejection  of  his  application,  the  bene- 
ficiary named  In  the  application  should  be 
permitted  to  recover. 

But  the  court  says  in  substance,  although 
the  agent  taking  Levy's  application  had  the 
power  to  receive  the  first  premium,  and  bind 
the  company,  yet  the  proof  shows  that  this 
power  and  authority  of  the  agent  was  limited 
so  that  It  could  not  incur  any  risk,  unless  the 
company  approved  the  application.  To  Illus- 
trate this  proposition:  Suppose  on  the  30th 
day  of  December,  1903,  Levy  had  paid  the 
company  the  first  premium,  and  the  author- 
ized form  of  receipt  of  the  company  had  been 
executed,  and  the  company  then  said  to  Mr. 
Levy,  "Tou  are  now  insured  and  will  remain 
insured  until  the  expiration  of  60  days,  unless 
we  within  that  time  reject  your  application, 
in  which  event  you  have  never  been  insured." 
If  such  was  the  contract  and  the  appellant 
had  died  before  the  issual  of  the  policy,  all 
the  company  would  have  had  to  do  to  relieve 
itself  from  the  loss  would  have  been  to  re- 
ject the  application.  Suppose  some  witness 
did  in  effect  make  this  statement;  can  this 
court  believe,  or  is  It  compelled  to  believe, 
that  an  Insurance  company  or  an  individual 
would  make  such  an  unfair  and  unconscion- 
able a  bargain  with  any  one,  or,  if  made,  is 
It  possible  that  this  court  will  uphold  such 
an  agreement?  "I  take  your  money,  and  you 
are  Insured  fron^thls  moment,  provided  I  ac- 
cept your  application,  but  I  take  60  days  to 
consider  your  application,  and  if  you  die  be- 
fore I  issue  your  policy  I  will  reject  it,  and 
relieve  myself  of  responsibility."  This,  in 
substance,  is  the  contract  that  the  court  says 
was  pfoven  in  this  case. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  court 


JOHNSON  V.  PADTJOAH  LADNDRT  CO. 

(Court  of  Appeals  of  Kentucky.    March  29. 
1906.) 

Neoliokrcb— Actb  CoNSTmrnifo— Vat  nkab 

Stbbbt. 

A  laundry  comjiany  maintaining  a  vat  four 
feet  from  a  street  is  not  guilty  of  negligvace, 
rendering  It  liable  to  one  who  left  the  street  for 
his  own  pnrpoBes  and  was  injured  by  falling 
into  the  vat 

(Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  Negligence,  {}  62,  54,  57.] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  George  Johnson  against  th* 
Padncah  Laundry  Company.    Prom  a  Juds- 
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luent  in  favor  of  defendant  slatntUF  appeals. 
Afflnned. 

Hendtl<&  &  Miller,  for  appellant  Quig- 
lej  &  Mocquot  for  appellee. 

HOBSON,  O.  J.  Tlie  Padncah  Laundry 
Company  lias  at  tbe  rear  of  its  latindry,  on 
Fifth  and  Jefferson  streets.  In  Padncab,  a 
▼at,  into  -which  the  pipes  containing  tha 
steam  from  the  laundry  are  run  to  be  con- 
densed; tlie  steam  coming  from  the  boiler  in 
the  dry  room.  The  vat  Is  6  feet  deep,  8 
feet  wide,  and  12  feet  long,  and  Is  kept  full 
of  water.  It  is  four  feet  from  the  sidewalk 
and  is  sitnated  in  an  open  lot.  On  tbe  18th 
of  January,  1904,  George  Johnson  went  to 
church  with  his  uncle,  and,  as  they  went 
liome,  tils  nnde,  desiring  to  st^  aside  on  a 
call  of  nature,  they  started  for  the  wagon 
yard,  and  for  this  purpose  left  the  sidewalk 
near  the  vat  and  started  across  the  lot  It 
was  dark,  and  all  at  once  Jolinson  slipped 
into  tbe  yat  which  was  filled  with  boiling 
water.  His  arms  caught  on  the  edge  of  tbe 
rat  as  he  went  down,  but  be  was  badly 
scalded  up  to  tbe  waist  His  injuries  were 
very  painful,  and  to  some  extent  permanent 
He  was  laid  up  for  some  time.  He  was  com- 
pelled to  spend  large  sums  in  doctor's  bills. 
The  vat  -was  left  open  much  of  the  time. 
Ttie  manager's  attention  had  been  called  to 
it  before  the  accident  The  plaintiff  also 
offered  to  show  tliat  another  person  had 
previously  fallen  Into  it  There  was  a  wood- 
en top  covered  with  zinc  which  was  some- 
times pat  over  the  vat  but  it  was  not  fasten- 
ed in  any  way.  The  street  was  a  much 
traveled  street  Tbere  was  no  danger  from 
tlie  vat  as  long  as  a  man  stayed  on  tbe 
pavement  Tbe  lot  was  open  and  unlncloeed, 
tbe  top  of  tbe  vat  was  level  with  the  ground, 
and  tbere  was  nothing  to  give  notice  of  the 
danger  when  it  was  dark.  The  defendant 
at  the  conclusion  of  the  plaintifTs  evidence, 
introduced  its  witnesses  and  showed  by  its 
manager  that  the  laundry  shut  down  about 
6  o'clock,  and  that  about  the  time  it  was 
shut  down  the  top  was  on  tbe  vat  Tbe  ac- 
cident to  Johnson  happened  about  8  o'clock. 
It  also  showed  that  persons  in  tbe  nelgbbor- 
bood  would  come  upon  the  lot  and  get  water 
out  of  the  vat.  At  the  conclusion  of  all  the 
evidence  tbe  court  peremptorily  instructed 
tbe  jury  to  find  for  the  defendant  and  the 
plaintiff  appeals. 

It  is  conceded  that  Johnson  was  a  tres- 
passer upon  appellee's  property,  and  the 
qoestlon  to  be  determined  is  whether  tbe 
laundry  is  liable  for  maintaining  so  dangei^ 
oos  an  excavation  within  four  feet  of  the 
highway.  Tba  rule  of  law  on  tbe  subject  is 
thus  stated  in  2  Shearman  &  Redfleld  on 
Negligence,  {  715:  "The  occupant  of  the 
land  Is  under  no  obligation  to  strangers  to 
place  guards  around  excavations  made  by 
him,  unless  such  excavations  are  so  near  a 
public  way  as  to  be  dangerous,  under  ordi- 
nary drcomstances,  to  persons  passing  upon 


tbe  way  and  using  proper  care  to  keep  upon 
tbe  proper  path,  in  which  case  he  must  take 
reasonable  precautions  to  prevent  Injuries  to 
such  persona.  Where  the  excavation  is  at  a 
considerable  distance  from  the  public  path, 
there  can  be  no  question  that  tbe  owner  or 
occupant  Is  not  liable  to  a  mere  stranger 
falling  therein,  whether  consciously  or  un- 
consciously; but  he  Is  liable  if  be  leaves  an 
unguarded  excavation  so  near  to  tbe  highway 
that  a  person  accidentally  slipping  from  tbe 
highway  falls  Into  it  Of  course,  it  Is  culpa- 
ble negligence  to  leave  a  pit  or  other  excava- 
tion in  such  an  unguarded  state  as  to  cause 
Injury  to  a  person  having  a  right  to  be  upon 
the  land,  and  using  that  right  with  ordinary 
care;  and  although  a  passenger  along  tbe 
highway.  In  endeavoring  to  avoid  the  excava- 
tion, goes  upon  the  excavator's  land,  that 
fact  does  not  of  itself  bar  his  right  of  re- 
covery." To  same  effect  see  1  Thompson  on 
Negligence,  {  1228,  and  cases  cited.  In  this 
section  several  illustrations  of  the  rule  are 
given.  Tbe  learned  author  then  says:  "The 
true  distinction,  taken  by  Chief  Baron 
Polio<^  in  a  well-considered  case,  and  ad- 
verted to  with  approval  in  other  cases,  was 
thus  expressed:  'When  an  excavation  is 
made  adjoining  to  a  public  way,  so  that  a 
person  walking  upon  it  might  by  making  a 
false  step,  or  being  affected  with  sudden 
giddiness,  or.  In  case  of  a  borse  or  carriage 
way,  might  by  the  sudden  starting  of  a 
horse,  be  thrown  into  the  excavation,  It  is 
reasonable  that  the  person  making  such  exca- 
vation should  be  liable  for  the  consequences; 
but,  when  the  excavation  is  made  at  some  dis- 
tance from  the  way,  and  the  person  falling 
into  it  would  be  a  trespasser  upon  the  de- 
fendant's land  before  he  reached  it  the 
case  seems  to  us  to  be  different  We  do  not 
see  where  the  liability  is  to  stop.  A  man 
getting  off  the  road  on  a  dark  night  and 
losing  his  way,  may  wander  to  any  extent 
and,  if  the  question  be  for  the  Jury,  no  man 
can  tell  whether  he  is  liable  for  tbe  conse- 
quences of  bis  act  upon  bis  own  land  or  not 
We  think  tbe  proper  and  tme  test  of  legal 
liability  is  whether  tbe  excavation  be  sub- 
stantially adjoining  the  way;  and  it  would 
be  very  dangerous,  if  It  were  otherwise— if 
In  every  case  it  were  left  as  a  fact  to  tbe 
Jury  whetber  tbe  excavation  were  sofflclently 
near  to  tbe  highway  to  be  dangerous.' " 

In  the  case  before  us  the  plalntUfs  own 
testimony  shows  that  he  delil>erately  aAd 
purposely  left  the  highway  for  the  purpose  of 
walking  across  the  lot  to  take  his  uncle  out 
of  sight  of  the  street  Ho  was  willfully  us- 
ing the  defendant's  property  for  his  private 
purposes  without  any  invitation  from  the  de- 
fendant and  without  its  consent  So  far  as 
he  is  concerned,  It  is  Immaterial  how  far  tbe 
rat  was  from  the  highway.  He  was  not  a 
traveler  on  the  highway  at  all  when  he  fell 
into  the  vat  He  was  then  a  trespasser  on 
appellant's  lot,  having  Intentionally  left  tbe 
highway  for  purposes  of  his  own.    The  case 
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wonld  not  be  eBsentlally  dlfferoit  If  there 
had  been  no  highway  adjoining  the  lot  It 
Is  Insisted,  however,  that  the  owner  of  this 
uulnclosed  lot  In  a  city  ought  to  know  that 
trespassers  are  liable  to  come  upon  it,  and 
that  a  rat  of  boiling  water  is  a  thing  so  dan- 
gerous that  it  is  negligence  In  the  owner  not 
to  guard  It  as  to  one  who  falls  into  It  in  the 
dark.  The  general  rule  is  that  the  owner 
of  private  grounds  is  under  no  obligation  to 
keep  them  safe  for  the  benefit  of  intruders 
who  come  upon  them  for  their  own  purposes, 
however  innocent  the  purpose  may  be.  1 
Thompson  on  Negligence,  {{  945,  946.  The 
exceptions  to  the  rule  are  where  the  owner 
of  the  property  expressly  or  Impliedly  invites 
the  use  of  it,  or  so  maintains  it  as  to  make 
It  what  is  sometimes  called  an  attractive 
nuisance,  especially  in  the  case  of  children 
and  animals.  See,  also.  Bishop  on  Noncon- 
tract  Law,  |(  845-863;  Bransom's  Adm'r  v. 
Labrot,  81  Ky.  638,  60  Am.  Rep.  193,  and  cases 
cited.  The  case  before  us  does  not  fall  with- 
in either  of  these  exceptions. 

In  the  case  of  Union  Stock  Yards  Company 
▼.  Rourke,  10  III.  App.  474,  one  who  was  cross- 
ing another's  grounds  in  the  city  of  Chicago 
without  authority  fell  into  a  deep  pool  of 
water  over  which  a  crust  had  formed  re- 
sembling dry  land,  and  was  drowned.  The 
owner  was  held  not  liable,  on  the  ground  that 
he  was  under  no  obligation  to  keep  the  place 
safe  as  to  intruders.  In  Stone  v.  Jackson,  32 
Eng.  Law  &  Eq.  349,  a  woman  crossing  the 
defendant's  unfenced  ground  in  ordor  to 
make  a  short  cut  and  avoid  an  angle  in  the 
street,  as  many  persons  were  accustomed  to 
do,  fell  into  an  unguarded  vault  which  was 
open.  This  was  in  a  city,  and  the  vault  was 
perhaps  as  dangerous  as  the  vat  in  this  case. 
The  owner  was  held  not  liable.  In  Houns^l 
V.  Smyth,  7  C.  B.  (N.  S.)  781,  a  person  was 
crossing  an  open  tract  of  land  lying  between 
two  highways,  and  fell  Into  an  open  and  un- 
fenced mine.  The  court  held  that  persons 
crossing  the  grounds  with  the  owner's  per- 
mission must  take  the  permission  "with  its 
concomitant  conditions,  and  it  may  be  perils." 
In  Benson  v.  Baltimore  Traction  Company 
(Md.)  26  Atl.  973,  20  L.  B.  A.  714,  39  Am. 
St  Rep.  436,  a  class  of  students  were  given 
permission  upon  request  to  Inspect  a  power 
hou8&  One  of  them  while  there  fell  into  an 
uncovered  vat  of  boiling  water  in  a  dark  place 
where  be  could  not  see.  It  was  held  that 
be  could  not  recover.  In  a  note  to  this  case 
a  number  of  authorities  are  referred  to.  The 
general  rule  on  the  subject  is  thus  admirably 
stated  by  Chief  Justice  Bigelow  In  Sweeney 
V.  Old  Colony,  etc.,  B.  R.  Co.  (Mass.)  87  Am. 
Dec.  644:  "AH  the  cases  in  the  books,  in 
which  a  party  is  sought  to  be  charged  on  the 
ground  that  be  has  caused  a  way  or  other 
place  to  be  incumbered,  or  suffered  it  to  be 
in  a  dangerous  condition,  whereby  accident 
and  injury  have  been  occasioned  to  another, 
turn  on  the  principle  that  negligence  consists 
In  doing  or  omitting  to  do  an  act  by  which 


a  legal  duty  or  obligation  has  been  omitted. 
Thus  a  trespasser,  who  comes  on  the  land  of 
another  without  right  cannot  maintain  an 
action.  If  he  runs  against  a  barrier  or  falls 
into  an  excavation  there  situated.  The  owner 
of  the  land  is  not  bound  to  protect  or  provide 
safeguards  for  wrongdoers.  So  a  licensee^ 
who  enters  on  premises  by  permission  only, 
without  any  oiticement,  allurement,  or  in- 
ducement  being  held  out  to  him  by  the  owner 
or  occupant  cannot  recover  damages  for  In- 
juries caused  by  obstructiona  or  pitfalls.  He 
goes  there  at  his  own  risk,  and  enjoys  the 
license  subject  to  it)  concomitant  perils.  No 
duty  is  imposed  by  law  on  the  owner  or  oc- 
cupant to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who 
are  not  either  expressly  invited  to  enter  or 
Induced  to  come  upon  them  by  the  purpose 
for  which  the  premises  are  appropriated  and 
occupied,  or  by  some  preparation  or  adapta- 
tion of  the  place  for  use  by  customers  or  pas- 
sengers, which  might  naturally  and  reason- 
ably lead  them  to  suppose  that  they  might 
properly  and  safely  enter  thereon." 

In  Brlnkl^  Oar  Works  v.  Cooper  (Ark.) 
67  S.  W.  762,  57  L.  B.  A.  724,  the  defendant 
had  upon  its  premises  a  pool  of  hot  wat>>r. 
A  child  six  years  old  walked  into  it  and  was 
burned.  It  was  held  that  there  could  be  no 
recovery;  ttie  company  having  no  notice  that 
children  were  in  the  habit  of  playing  therew 
There  Is  also  a  note  to  this  case  citing  a 
number  of  other  authorities.  In  a  note  to 
Woodward  v.  Miller,  100  Am.  St  Bep.  200, 
the  rule  of  law  on  the  subject  is  thus  stated 
by  Judge  Freeman:  "In  order  to  maintain 
an  action  for  an  injury  due  to  negligence, 
there  must  be  shown  to  exist  some  obligation 
or  duty  toward  the  plaintiff  which  the  de- 
fendant has  left  undischarged  or  unfulfilled. 
[Citing  authorities.]  Hence  it  Is  that  the 
owner  of  dangerous  premises  Is  not  answer- 
able for  injuries  suffered  by  a  trespasser  or 
mere  licensee  who  comes  thereon  without  in- 
vitation, allurement  or  right  To  such  per' 
sons  he  owes  only  the  duty  to  do  them  no 
wanton  or  willful  harm.  This  seems  a 
bari^  rule,  which  Justifies  a  man,  legally,  in 
keeping  his  property  in  a  needlessly  danger- 
ous condition ;  but  It  has  the  support  of  the 
authorities,  without  perhaps,  exception." 

Any  number  of  authorities  may  be  cited 
to  sustain  this  conclusion.  The  tendency  of 
the  later  case  is  ratber  to  limit  the  excep- 
tions to  the  rule  than  to  extend  It  See 
Ryan  v.  Towar  (Mich.)  87  N.  W.  644,  55  li.  R. 
A.  310,  92  Am.  St  Rep.  481;  Uthermohlen  v. 
Bogg's  Run  Company  (W.  Va.)  40  S.  B.  410. 
65  L.  R.  A.  911,  88  Am.  St  Rep.  884,  and 
cases  cited.  The  principle  was  recognized  by 
this  court  in  Reeves  v.  French,  45  S.  W.  771, 
46  S.  W.  217,  20  Ky.  Law  Rep.  220;  Schaufs 
Adm'r  v.  City  of  Paducah,  106  Ky.  228,  50 
S.  W.  42,  90  Am.  St  Rep.  220;  and  Illinois 
Central  Railroad  Company  v.  Waldrop,  72  8. 
W.  1116.  24  Ky.  Law  Rep.  2127. 
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Fences  are  paaalng  ont  of  oae  in  all  our  cities. 
Tbase  are  oa  many  vacant  lots  excavations 
made  for  buildings  and  otber  purposes — 
wella,  cisterns,  yanlt  pits,  and  the  like.  The 
owner  of  vacant  property  is  not  required  to 
fence  It,  and  eveiy  one  who  In  the  dark  goes 
upon  a  vacant  lot  without  permlsslMi  takes 
the  risk  of  such  things.  A  deep  excavation 
for  the  foundation  of  a  house  or  a  well  or 
dstem  would  be  practically  Just  as  danger- 
ous as  the  vat  in  question;  but  the' owner  of 
a  dty  lot,  who  bad  on  It  a  well,  cistern,  or 
privy  vault  with  a  defective  cover,  would 
not  be  held  liable  to  a  stranger  who  went  up- 
on the  lot  In  the  night  to  answer  a  call  of 
nature,  and  while  there  was  bnrt  by  reason 
of  the  defective  covering  of  the  hole,  or  for 
want  of  coverings.  The  reason  for  the  rule 
is  that  the  owner  owes  blm  no  duty.  The 
person  who  goes  upon  a  vacant  lot  at  night 
is  Iwund  to  know  that  there  may  be  danger 
in  so  going  upon  land  that  he  is  not  ac- 
quainted with,  and  he  takes  the  risk  of  what 
be  finds  on  it  The  vat  was  an  essential  part 
of  the  laundry.  It  was  used  to  cool  the  pipes 
and  was  near  by  it.  It  was  no  more  an  In- 
strument of  danger  than  unfenced  macliinery, 
or  a  number  of  other  things  which  In  the 
caws  referred  to  were  held  not  to  make  the 
owner  liable. 

JvOgcaeat  alBrmed. 

NTJNM,  3.  (dissenting).  It  seems  to  me 
the  court  In  its  opinion  has  applied  law  not 
applicable  to  the  facts  of  this  case.  The 
quotations  from  Thompson  and  Shearman  A 
Redfield  on  Negligence,  and  their  quotations 
from  Chief  Baron  Pollock,  are  general  prin- 
ciples of  law,  ordinarily  applicable,  in  or- 
dinary cases,  to  the  owners  of  property,  and 
their  liability  to  persons  Injured  thereon. 
But  there  Is  another  principal  of  law, 
which  is  just  and  humane,  that  will  not  per 
mlt  an  owner  of  real  estate,  with  Impunity, 
to  place  a  death  trap,  i.  e.,  a  vat  of  scalding 
water,  thereon,  and  have  it  exposed  at  a 
place  where  he  knows,  or  has  reason  to  an- 
ticipate, that  others  will  likely  suffer  death 
or  great  bodily  harm  by  reason  thereof.  The 
contrary  of  this  proposition  would  be  mon- 
strous. Is  It  possible  that  in  Kentucky, 
when  one  neighbor  or  person  steps  a  few 
feet  or  Inches  from  the  highway,  upon  the 
land  of  another,  and  thereby  becomes  technic- 
ally a  trespasser,  be  is  without  the  pale  of 
tbe  law,  and  all  protection,  or  redress  for  in- 
juries? This  Is  certainly  not  the  law  in  all 
cases,  and  under  all  circumstances.  Mr. 
Thompson,  as  quoted  in  tbe  opinion,  only 
■ays  this  Is  the  general  rule,  clearly  indicat- 
ing that  under  certain  drcmnstances  tbe 
owner  would  be  responsible  for  Injuries  to 
trespassers.  It  is  evident  that  Mr.  Thomp- 
8on  did  not  submit  to  tbe  rigid  and  harsh 
rule  as  taken  from  Chief  Baron  Pollock,  for 
Id  his  book  on  Negligence  (section  950)  he 
OWB  the  following  language:  "On  the  one 
band,  the  sound  view  seems  to  be  that  the 


owner  or  occupier  of  real  property  may  be- 
come liable,  on  the  footing  of  negligence,  to 
persons  who  are  injured  in  their  persons  or 
their  property,  through  tbe  needless,  wanton, 
or  grossly  negligent  act  of  exposing  other 
dangerous  things  up<Hi  his  premises  or  upon 
the  highway  adjacent  thereto,  attracting  chil- 
dren or  animals,  or  endangering  the  safety 
of  the  unwary.  •  •  •  The  general  rule 
remains  that  a  trespasser  or  mere  licensee 
who  is  Injured  by  a  dangerous  machine  or 
contrivance  on  the  land  of  another,  cannot 
recover  damages,  unless  the  machine  or  con- 
trivance Is  such  as  an  owner  may  not  law- 
fully erect,  or  unless  the  injury  was  Inflicted 
willfully,  wantonly,  or  through  the  gross  neg- 
ligence of  the  owner  or  occupant  of  the  prem- 
ises." In  2  Shearman  &  Redfleld  on  Negli- 
gence, {  706,  the  following  appears :  "A  mere 
passive  acquiescence,  on  the  part  of  tbe  own- 
er or  occupant,  in  the  use  of  real  property  by 
others,  does  not  involve  him  in  any  llabill^ 
to  them  for  Its  unfitness  for  such  use.  They 
take  all  risks  upon  themselves,  and  have  no 
rlg^t  to  complain  of  any  defect  in  the  prem- 
ises, even  though  caused  by  the  direct  act  of 
tbe  owner  (e.  g.,  pit  snnk  in  the  land),  unless 
the  act  is  malicious,  or  is  committed  with  no- 
tice of  the  fact  that  strangers  are  likely  to 
approach,  and  without  any  ^ort  to  warn 
tbem  of  tbe  danger,  under  circumstances 
which  justify  a  belief  that  the  owner  was  in- 
difTerent  to  the  injuries  which  might  happen 
to  them." 

In  the  case  of  Newark  Blectrlc  Light  & 
Power  Company  v.  Garden,  78  Fed.  74,  28 
C  O.  A.  640,  87  L.  R.  A.  725,  the  court  said. 
In  speaking  of  the  liability  of  the  owner  of 
tbe  property  to  a  technical  trespasser:  "In 
such  a  case  as  this  one,  Its  special  facts  are 
for  consideration,  and  upon  them,  and  hot 
solely  with  reference  to  the  ownership  or 
occupancy  of  the  locus  in  quo,  the  question 
of  duty  must  be  determined.  'It  is  true  that, 
where  no  duty  is  owed,  no  liability  arises. 
*  *  *  But  it  has  been  often  said  duties 
arise  out  of  drcumstances.  Hence,  where 
the  owner  has  reason  to  apprehend  danger, 
owing  to  tlie  peculiar  situation  of  bis  prop- 
erty, and  its  openness  to  accident,  the  rule 
will  vary.'  Hydraulic  Works  Co.  v.  Orr,  88 
Pa.  832.  It  makes  no  dlfTerence,  where 
the  circumstances  give  rise  to  duty,  that 
tbe  plaintiff  was  'technically  a  trespasser.' 
ScUUing  V.  Abemethy,  112  Pa.  437,  8  Atl. 
792,  66  Am.  Rep.  320.  Tbe  true  question  is : 
Was  be  'a  trespasser  there,  in  a  sense  that 
would  excuse  the  defendant  for  tbe  acts  of 
n^Ilgence,  *  *  *  whether  the  owner  or 
occupant  of  the  premises  Is  liable  under  any 
circumstances,  and,  if  so,  under  what  circum- 
stances, for  injuries  received  by  a  person 
while  on  such  premises,  and  by  reason  of 
their  dangerous  condition?'  In  Union  P.  R. 
Co.  V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct 
619,  88  L.  Ed.  434,  the  qnestiOD  was  thus 
stated,  and,  answering  it,  tbe  Supreme  Court 
held  that,  under  the  circumstances  of  that 
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case^  the  person  Injured  could  not  be  regarded 
'as  a  mere  trespasser,  for  whose  safety  and 
protection,  while  on  the  premises  In  qnestlon, 
against  the  nnseen  dangers  referred  to,  the 
railroad  company  was  under  no  duty  or  ob- 
ligation whatever  to  make  provision.'  The 
fact  that.  In  these  cases,  the  court  gave  due 
weight  to  the  circumstances  that,  In  each  of 
them,  the  person  Injured  was  a  child,  would 
not  justify  us  In  restricting  the  application 
of  the  principle  upon  which  they  were  de- 
cided to  cases  which  present  the  same  pecul- 
iarity. The  doctrine  of  all  of  them  is  that 
duty  of  care  may,  by  reason  of  the  circum- 
stances, be  due  by  the  owner  of  property  to 
one  who  Is  technically  a  trespasser  upon  It; 
and  the  youth  of  those  most  likely  to  suffer 
from  a  failure  to  discharge  such  duty  Is 
simply  one  of  drcomstances  which,  when 
present,  is  to  be  considered  with  the  rest" 

See  volume  21,  Amer.  &  EJng.  Ency.  of  Law, 
p.  471:  "It  seems  very  clear  that  the  doc- 
trine of  duty  to  the  particular  person  Injured, 
on  which  so  many  cases  lay  stress,  is,  in 
fact,  only  an  application  of  the  general  rule 
of  natural  and  proximate  causes  herelnaftw 
considered.  That  Is  to  say,  the  duty,  the 
breach  of  which  is  negligence,  is  to  refrain 
from  doing  that  which  will  likely  cause  in- 
jury to  others,  or  to  do  that  which,  undw 
the  circumstances,  reasonable  prudence  re- 
quires. An  act  or  omission  from  which  In- 
jurious consequences  could  not,  in  a  sense, 
have  been  foreseen,  is  not  negligence.  If, 
therefore,  for  example,  a  party  invites  others 
on  his  premises,  he  will  be  held  to  contem- 
plate their  presence  there,  and  to  know  that 
dangerous  conditions  or  appliances  will  likely 
produce  injuries.  A  duty  arises,  accordingly, 
that  the  premises  shall  be  reasonably  safe 
for  the  purposes  intended.  Where  the  use 
of  premises  is  not  contemplated,  as  in  the 
case  of  trespassers,  the  proprietor  is  not,  as 
a  rule,  negligent  in  falling  to  maintain  the 
premises  in  a  safe  condition,  for  the  simple 
reason  that  Injury  to  others  is  not  resEonable 
to  anticipate.  That  this  is  the  controlling 
principle  Is  further  evidenced  by  numerous 
cases  wherein  an  owner  of  premises  has  been 
held  liable  to  trespassers,  where  either  their 
presence  thereupon  was  known  or  should 
have  been  anticipated.  It  seems  misleading 
in  the  extreme  to  state  that  no  duty  is  owing 
to  trespassers,  or  licensees,  or  persons  not 
on  the  premises  by  invitation,  express  or  im- 
plied. No  duty  is  owing  only  where  injuries 
should  not  reasonably  have  been  apprehend- 
ed. The  cases,  however,  for  the  most  part, 
discuss  the  question  with  reference  to  the  duty 
owing  to  persons  In  particular  situations 
with  reference  to  the  property  or  premises 
on  which  the  injuries  occurred,  rather  than 
their  situation  with  reference  to  the  likeli- 
hood of  Injuries  within  the  range  of  con- 
templation of  the  party  sought  to  be  charged 
with  liability  therefor." 

See,  also,  next  page  (472)  which  Is  as  fol- 
lows-   "A  number  of  cases  lay  down  the 


rule  that  an  owner  of  premises  owes  no  duty 
with  reference  to  the  safety  or  Immtmltj- 
from  injuries  of  trespassers  thereon.  Otber 
authorities  declare  that  the  liability  of  a 
proprietor  in  such  circumstances  Is  only  that 
he  shall  not  be  grossly  negligent,  and  shall 
abstain  from  the  infliction  of  Injuries  by  ac- 
tive misconduct  or  wantonness,  or  Intent  and 
purpose  to  harm.  But  the  preferable  view  is 
believed  to  be  that  a  party's  liability  to  tres- 
passers depends  on  the  former's  contempla- 
tion of  the  likelihood  of  their  presence  on 
the  premises,  and  the  probability  of  Injuries 
from  contact  with  conditions  existing  there- 
on. While,  as  a  rule,  a  party  will  not  be 
deemed  to  anticipate  the  commission  of  a 
willful  wrong,  yet  where,  under  the  circum- 
stances, a  technical  trespass  may  reasonably 
be  anticipated,  the  owner  of  premises  will 
be  liable  for  a  failure  to  take  reasonable  pre- 
caution to  prevent  Injuries  to  the  tres- 
passers." 

See,  also.  Railway  Go.  ▼.  FItsstmmons,  31 
Am.  Rep.  208;  Schilling  v.  Abemethy  (Pa.)  S 
Atl.  792,  56  Am.  Rep.  322 ;  (Tauley  v.  Railroad 
Co.,  40  Am.  Rep.  667 ;  Insurance  Co.  v.  Oroom. 
27  Am.  Rep.  689 :  and  Plummer  v.  Dill  (Mass.  I 
31  N.  E.  128,  32  Am.  St.  Rep.  463.  These  au- 
thorities all  recognize  the  general  rule  as 
stated  In  the  opinion,  but  also  announce  the 
rule  to  be  that,  when  the  owner  of  land 
makes  an  excavation  or  other  dangerous 
thing  thereon,  at  4  place  where  persons  arc 
likely  to  be  Injured  by  reason  thereof,  and 
the  owner  has  reason  to  anticipate  such  In- 
juries, and  falls  to  provide  reasonable  means 
to  protect  them  from  injury,  he  is  responsible, 
although  the  Injured  persons  are  technical 
trespassers.  This  rule  was  also  approved  by 
thls  court  in  the  case  of  Reeves  v.  rrench, 
45  S.  W.  771,  46  S.  W.  217,  20  Ky.  Law  Rep. 
220.  Reeves  sued  French  for  damages  for 
injuries  received  by  reason  of  his  falling 
Into  a  chute  or  cellar,  under  French's  house. 
Reeves  claimed  he  fell  in  from  the  sidewalk. 
French  contended  that  Reeves  left  the  street 
voluntarily,  and  walked  across  a  vacant  lot 
imtll  he  arrived  at  the  cellar,  which  was  10 
or  12  feet  from  the  street,  when  he  carelessly 
and  negligently  fell  into  it.  The  court  in 
that  case  referred  to  Thompson  on  Negli- 
gence, and  Reeves  being  a  trespasser  and 
voluntarily  leaving  the  sidewalk,  and  falling 
into  the  cellar  12  feet  from  the  street,  and 
denied  his  right  to  recover;  but  the  court 
in  arriving  at  this  conclusion  used  the  fol- 
lowing significant  language,  which  Is  peculi- 
arly applicable  to  the  case  at  bar:  "There 
was  no  proof  in  the  record  which  toided  to 
show  that  there  was  any  travel  i.lang 
French's  bouse  adjoining  the  vacant  lot.  or 
that  French  had  the  slightest  reason  to  be- 
lieve that  any  one  in  passing  over  the  vacant 
lot  would  fall  into  the  chute  on  that  side 
of  the  house." 

The  proof  in  this  case  shows  that  this 
vnt  wns  12  feet  long,  S  feet  wide,  and  6  feet 
deep,  and  was  filled  at  all  times  with  boiling 
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or  scalding  water,  wbicb  was  level  with  the 
suiTovuidlng  ground,  and  one  end  of  the  vat 
was  lees  than  4  four  feet  from  the  sidewalk. 
It  was  not  inclosed  in  any  way,  nor  was 
there  anything  to  give  warning  of  Its  pres- 
ence to  persons  approaching  it  It  was  slt- 
nated  near  the  center  of  a  city  containing 
25.000  or  30,000  Inhabitants,  much  trarel 
near  it,  and  in  a  place  which  would  attrack 
persons  to  enter  after  dark,  for  the  purpose 
stated  in  the  opinion.  The  proof  shows  that 
appellant  bad  no  knowledge  of  the  vat,  and 
that  appellee's  manager  had  been  warned 
of  tbe  danger  to  persons  In  leaving  it  unln- 
cloeed  and  exposed;  and  also  appellant  to 
prove  that  another  person,  previous  to  ap- 
pellant's Injury,  bad  fallen  Into  tbe  vat,  and 
received  injuries  in  the  same  way.  Tbe 
coort  refused  to  allow  this  proof,  but  it  was 
competent.  In  view  of  this  evidence,  tbe 
case  shonld  have  been  submitted  to  the  jury, 
on  the  issnes  made,  and  an  instruction  given 
to  tbe  effect  that,  if  tbe  jury  believed  from 
the  evidence  tbat  this  vat  of  scalding  water 
was  so  near  tbe  street  or  sidewalk  and  at 
a  place  where  persons  would  likely  be  in- 
jured by  falling  into  it,  and  if  they  farther 
believed  tbat  the  defendant  knew,  or  bad 
reasonable  grounds  to  anticipate,  tbat  per- 
sons would  approach  and  Tall  into  it,  and 
defendant  failed  to  use  or  exercise  ordinary 
care  to  inclose  or  cover  it,  and  protect  per- 
sons from  injury  by  falling  into  it,  then  tbe 
jury  should  find  for  plaintiff. 

For  tbese  reasons,  I  dissent  from  the  opin- 
ion of  tbe  court 


JfDTUAI.  MFE  INS.  CO.  OP  KENTUCKY 
V.  TWYMAN  et  al. 

(Coart  of  Appeals  of  Kentucky.    March  29, 
'    1906.) 

1.  iNsiraARCs— Life  Pouot— Assionment  by 
Ikbttbeo. 

The  charter  of  a  life  Insurance  company,  in 
effert  the  same  as  Ky.  St  1903,  {{  654,  655, 
pToviding  that  a  policy  for  the  benefit  of  in- 
sured's wife  or  children  shall  not  be  made  liable 
for  his  debts,  but  on  his  death  the  insurance 
bIulII  be  paid  to  the  lieneficiaries  free  of  his 
debts,  does  not  prohibit  the  insured  In  a  paid-up 
policy,  payable  to  his  wife  and  children,  and 
stipiuatuig  that  be  may,  with  the  consent  of 
the  company,  aarign  it  or  change  the  twneflcia- 
ries,  from  assigning  it  without  the  consent  of  the 
beneficiaries,  and  he  may  borrow  money  from 
tlie  company  and  assign  it  as  collateral,  with- 
out such  consent. 

[EM.  Note. — For  cases  in  point  see  voL  28, 
Cent.  Dig.  Insurance,  {  473.] 

2.  Savk— AssioKiniitT  or  Policy  as  Collat- 
ESAL— Rights  of  Insubeb  oh  Nonpatmenx 
OP  Debt. 

Where  tbe  insured  in  a  paid-up  policy, 
snthorizing  him  to  assign  it  or  change  tbe  bene- 
ficiaries, borrowed  money  from  the  company 
and  assigned  the  policy  as  collateral  by  an  as- 
signment authorising  the  coinpany,  on  the  non- 
paymeot  of  the  debt  to  cancel  the  policy,  the 
company,  on  the  Insured  failing  to  pay  tbe  debt, 
most  resort  to  equltv  to  enforce  Its  rights  based 
on  the  surrender  value  of  the  policy  aetermined 
in  tlie  manner  provided  by  Ky.  St  1903,  i  653, 


and  on  the  court  finding  that  such  value  exceeded 
the  debt  the  sum  left  over  should  be  ordered  paid 
over  to  the  insured  or  the  same  should  be  used 
for  the  purchase  of  paid-up  insurance,  as  the 
Insured  might  elect. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  g  887.] 

Paynter,  J.,  dissenting. 

"To  be  officially  reported." 
On  petition  for  rehearing.    Former  opin- 
ion reversed  and  Judgment  below  reversed. 
For  former  opinion,  see  89  S.  W.  178. 

Falconer  &  Falconer,  Long  ft  Price,  and 
Kotm,  Balid  ft  Spindle,  for  appellant  C.  J. 
Bronston,  for  appellees. 

SETTLE,  J.  In  view  of  tbe  importance  of 
the  questions  Involved  in  this  case  and  tbe 
uncertainty  of  the  court  as  to  the  correctness 
of  some  of  tbe  conclusions  expressed  iiji  Its 
opinion  of  October  12,  1905  (See  Mutual  Life 
Insurance  Co.  v.  Twyman,  etc.,  88  8.  W.  178, 
28  Ky.  Law  Rep.  167),  a  rehearing  was  grant- 
ed upon  tbe  court's  own  motion,  the  opinion 
withdrawn  and  an  oral  argument  allowed. 
Since  the  resubmission  of  the  case  it  has 
been  duly  considered  by  the  full  bench,  with 
the  result  set  forth  in  this  opinion. 

The  following  brief  statement  of  the  facts 
will  be  necessary  to  give  an  understanding 
of  the  questions  presented  for  decision.  On 
March  14, 1884,  the  appellant  Insiu-ance  compa- 
ny Issued  and  delivered  to  tbe  appellee,  James 
C.  Twyman,  a  policy  of  $2,000  upon  bis  life, 
payable  at  his  death  to  bis  wife  and  two  sons, 
ail  of  whom  are  still  'living.  The  policy 
was  what  is  called  "A  fifteen  payment  life," 
tbat  is  after  tbe  payment  of  16  annual  pre- 
mlmus  it  became  a  paid  up  policy.  Tbe  In- 
sured paid  on  this  policy  15  annual  premiums 
of  $90.66  each,  the  aggregate  of  which 
amounted  to  $1,359.90.  Five  montlis  after 
the  payment  of  the  fifteenth  and  last  pre- 
mium,  appellee,  James  C.  Twyman,  borrow- 
ed of  appellant  $700,  and  for  this  amount 
executed  his  promissory  note,  of  date,  July 
8, 1898,  bearing  7  per  cent,  interest  from  date, 
and  payable  one  year  after  date.  To  secure 
the  payment  of  the  note  he,  without  tbe  con- 
sent of  the  beneficiaries,  assigned  and  de- 
livered to  appellant  the  policy.  No  indorse- 
ment was  made  on  the  policy,  but  on  the 
face  of  the  note  this  statement  appears: 
"As  collateral  security  for  the  payment  of 
this  note,  I  hereby  assign,  transfer,  and  de- 
liver to  the  said  company,  policy  No.  8800 
for  $2,000,  which  is  to  be  returned  to  me  upon 
the  payment  of  this  note  and  Interest  at 
maturity.  The  said  policy  Is  hereby  assign- 
ed and  surrendered  to  said  company  for  can- 
cellation In  satisfaction  of  this  note,  and  in 
settlement  of  the  cash  surrender  value  of 
said  policy."  Appellee,  James  C.  Twyman, 
made  the  following  payments  of  Interest  on 
the  note;  $24.50,  January  11,  1899;  $24.50, 
July  8,  1899 ;  $24.50,  January  11, 1900 ;  $24.50, 
January  1,  1901,  but  failed  to  make  any  fur- 
ther payment  of  interest,  or  to  pay  the  iMrln- 
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cipal  of  the  note,  wberenpon  appellant,  on 
May  12,  1902,  nsdertook,  without  the  consent 
of  Insnred  or  the  beneflclarles,  to  cancel  the 
policy  on  the  life  of  the  former,  by  calcu- 
lating Its  cash  surrender  value  as  of  that 
date.  In  doing  which.  It  professed  to  compute 
Interest  at  6  per  cent  on  the  amount  of  the 
loan  from  the  date  of  the  note  to  May  12, 
1902,  and  applied  the  sums  paid  on  the  note 
as  Interest,  as  of  the  dates  of  their  payment 
resitectlTely,  which  left,  as  claimed  by  ap- 
pellant, after  satisfying  the  note,  a  balance  of 
the  cash  surrender  value  of  the  policy 
amounting  to  $5.47,  and  this  sum  appellant 
tendered  appellee,  James  O.  Twyman,  in 
money,  which  he  refused  to  accept  Having 
failed  to  obtain  the  latter's  acceptance  of 
the  sum  thus  tendered  him,  appellant  io- 
stltuted  this  action  in  equity  against  him, 
his  wife  and  children,  to  have  the  policy 
canceled  and  compel  appellees  to  accept  the 
$5.47,  alleged  to  be  due  them  in  settlement  of 
Its  cash  surrender  value,  less  the  amount  ap- 
propriated in  satisfaction  of  the  note.  Ap- 
pellees filed  a  demurrer  to  the  petition,  which 
the  lower  court  sustained,  and  appellant  re- 
fusing to  plead  further,  judgrment  was  en- 
tered dismissing  Its  action,  and  from  that 
Judgment  it  has  appealed. 

The  demurrer  was  baaed  upon  two 
grounds:  (1)  That  such  a  pledge  and  as- 
signment of  the  policy  as  was  attempted  by 
appellee  was  forbidden  by  appellant's  char- 
ter;  (2)  that  in  any  event  It  could  not,  with- 
out the  consent  of  the  beneficiaries,  legally 
be  assigned  or  pledged  for  a  loan  to  the  in- 
sured, or  forfeited  or  canceled  by  appellant 
because  of  the  failure  of  tbe  insured  to  re- 
pay such  loan.  The  charter  of  appellant 
(amendment  enacted  in  March,  1878)  pro- 
vides: "Any  policy  of  insurance  heretofore 
issued,  or  that  may  hereafter  be  issued  by 
said  company,  for  the  use,  benefit,  or  ad- 
vantage of  the  wife,  widow,  chlldroi,  father, 
or  mother  of  any  person  whose  life  may  be 
Insured  by  said  company,  shall  not  be  held 
or  made  liable  for  any  debts,  contracts,  or 
engagentents  of  the  person  whose  life  is  or  may 
be  Insured,  and  all  such  Insurance  in  the 
event  of  the  decease  of  the  person  whose  life 
Is  or  may  be  insured,  shall  be  paid  to  the  per- 
son or  persons  named  in  the  policy  as  bene- 
ficiaries therein,  or  to  their  assigns  or  legal 
representatives,  to  be  held  by  blm,  her  or 
them,  free  and  discharged  of  and  from  all 
existing  debts,  contracts  and  engagements 
whatsoever  of  the  said  deceased  person." 
We  are  now  satisfied  that  we  were  In  error 
in  holding  in  the  former  opinion  that  the 
foregoing  provision  of  appellant's  charter 
presented  a  legal  barrier  to  the  assignment 
to  it  by  the  Insured  of  tbe  policy  in  question, 
and  also  in  holding  that  tbe  charter  provi- 
sion, supra,  nullified  that  clause  of  the  policy 
which  says:  "This  policy  is  Issued  and  ac- 
cepted upon  the  express  condition  that  the 
insured,  James  0.  Twyman,  with  the  consent 
of  tbe  company,  may  at  any  time  assign  it, 


or  before  assignment  change  the  beneficiary 
therein,  or  make  any  other  change."  We 
find  that  the  section  supra  of  appellant's 
charter  is  in  meaning  and  eftect  the  same  as 
sections  654  and  656  Ky.  St  1903,  and  tbe 
latter  but  substantial  re-enactments  of  sec- 
tions 30,  31,  and  32  of  the  general  Insurance 
law  contained  In  the  act  of  March  12,  1870, 
1  Pub.  Arts  1889-70,  pp.  71,  72,  a  645 ;  Gen. 
St  1888,  Appendix,  pp.  40,  41. 

The  object  of  the  several  sections  of  the 
statutes,  and  also  of  the  provision  of  appellant's 
charter  quoted  above,  is  to  exempt  policies  on 
tbe  life  of  the  husband  or  father  that  are 
made  payable  to  the  wife  or  children  from 
the  debts  of  the  Insured,  or  where  the  policy 
Is  made  payable  to  any  person,  having  an  In- 
surable interest  in  the  life  of  the  Insured,  to 
exempt  it  from  the  payment  of  the  latter's 
debts.  But  as  we  shall  presently  see  from 
repeated  decisions  of  this  court,  such  statutes 
or  charter  provisions  do  not  interfere  with 
the  right  of  the  Insured  to  change  the  bene- 
ficiary, or  assign  the  policy,  if  the  right  to  do 
so  is  expressed  or  reserved  in  the  policy  itself. 
In  other  words,  tbe  rule  that  a  policy  of  life 
Insurance  vests  when  Issued  In  the  person 
named  in  it  as  the  beneficiary,  and  that  be- 
cause of  such  vested  right  It  cannot  be  trans- 
ferred by  tbe  insured  to  any  other  person, 
does  not  It  would  seem,  apply  where  the  poli- 
cy contains  a  stipulation  to  the  eftect  that 
tbe  Insured  may  change  the  beneficiary.  In 
such  a  case  the  right  vests  conditionally,  not 
absolutely.  In  Hopkins  v.  Hopkins,  92  Ky. 
324,  17  S.  W.  864,  we  find  this  doctrine  clear- 
ly stated  In  a  controversy  between  husband 
and  wife  over  a  policy  issued  to  the  former 
by  the  same  Insurance  company  appearing 
as  appellant  in  the  case  at  bar.  The  policy 
Insured  the  life  of  the  husband,  was  made 
p»y:ible  at  his  death  to  bis  wife,  if  living, 
and  If  not,  to  their  children.  The  policy  con- 
tained a  clause,  with  reference  to  tbe  right 
of  tbe  Insured  to  assign  It  or  change  tbe  bene- 
ficiaries, word  for  word  like  that  of  the  policy 
in  this  case.  Hopkins  and  wife  separated, 
and  the  action  grew  out  of  the  refusal  of  tbe 
Insurance  company  to  permit  the  wife,  for 
herself  and  child,  to  pay  a  past  due  premium 
on  the  policy,  and  to  assume  the  payment  of 
tbe  future  premiums,  which  she  claimed  tbe 
right  to  do,  on  the  ground  that  she  as  the 
beneficiary  named  in  the  policy  acquired  up- 
on its  Issual  a  vested  right  to  the  policy  and 
the  Insurance  it  provided  for,  and  that  the 
clause  In  tbe  policy  authorizing  a  change  of 
beneficiary  was  in  confilrt  both  with  the 
charter  of  the  company  and  the  general  law 
of  the  state,  and  therefore  void.  In  dispos- 
ing of  this  contention,  the  court  said:  "The 
general  rule  is  that  the  right  to  a  policy  of 
insurance,  and  the  money  to  become  due  un- 
der it,  vest  Immediately  upon  its  Issual  In 
the  person  named  in  it  as  the  beneficiary, 
and  that  this  interest  being  vested,  cannot  be 
transferred  by  the  Insured  to  any  other  per- 
son.   Central  Bank  of  Washington  v.  Hume^ 
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128  n.  S.  196,  9  Sup.  Ct  41.  62  L.  Ed.  870. 
The  vested  right  cannot  be  divested  without 
the  consent  of  the  person  Invested  with  It 
This  is  so  as  to  insurance  in  both  mntnal  and 
ordinary  life  insurance  companies.  This  does 
not  hold  tme,  however,  where  the  contract  of 
Insurance  provides  that  the  insured  may  change 
the  beneficiary.  In  such  a  case  It  vests  condi- 
tionally only.  The  right  of  the  one  named  in 
the  policy  is  then  subject  to  be  defeated  by 
the  terms  of  the  very  contract  naming  him  as 
the  beneficiary.  It  is  a  condition  of  the  con- 
tract, and  his  right  Is  therefore  subject  to  it." 
After  quoting  the  same  provision  of  appel- 
lant's charter  that  we  have  made  a  part  of 
this  opinion,  and  also  quoting  the  several 
sections  of  the  General  Statutes  which  are 
substantially  the  same  as  sections  654-655, 
Ky.  St  1903,  the  opinion  further  says:  "The 
clause  in  the  policy  relative  to  a  change  of 
beneficiary  does  not,  in  our  opinion,  conflict 
with  these  provisions  of  the  company's  char- 
ter and  the  general  law.  They  certainly  do 
not  in  express  terms  forbid  such  a  condition 
in  the  contract,  nor  can  the  prohibition  be 
fairly  implied.  They  merely  mean  that  when 
a  married  woman  is  entitled  to  insurance,  or 
the  proceeds  of  it.  it  must  be  held  to  be  her 
separate  estate,  and  not  liable  for  the  debts 
of  her  husband  or  those  of  the  person  through 
whom  it  was  obtained.  The  insurance  is  her 
separate  estate  so  long  as  it  remains  pay- 
able to  her.  This,  however,  does  not  prevent 
the  insertion  of  a  condition  In  the  contract  by 
which  her  right  to  the  Insurance  may  be  de- 
feated.   •    •    •     - 

In  the  later  cases  of  Wirgman  ▼.  Miller, 
98  Ky.  620,  33  8.  W.  987;  Baldwin  v.  Haydon, 
70  8.  W.  300,  24  Ky.  Law  Rep.  900;  Wrathor 
V.  Stacy,  82  8.  W.  420,  26  Ky.  Law  Rep.  683, 
the  rule  announced  in  Hopkins  v.  Hopkins, 
etc.,  supra,  was  approved  and  followed  by  the 
court  Bo,  by  the  foregoing  authorities.  It 
seems  to  be  well  settled  In  this  state  that 
where  it  Is  provided  In  a  policy  of  insurance 
that  the  Insured  may  change  the  beneficiary, 
his  right  to  do  80  cannot  be  questioned,  and 
the  fact  that  such  right  is  conferred  by  the 
policy  prevents  It  from  vesting  absolutely  in 
the  first  or  a  subsequent  beneficiary.  This 
being  tme,  the  several  decisions  of  this  court 
ao  holding,  constitute  a  rule  of  property 
which,  under  the  doctrine  of  stare  decisis, 
should  be  adhered  to  in  this  case.  It  there- 
fore follows  that  the  Insured,  James  C.  Twy- 
man.  had  the  right  without  the  consent  of  his 
wife  and  sons  to  dispose  of  the  policy  in  ques- 
tion; tbat  is,  "at  any  time  to  assign  It,  or 
before  assignment  change  the  beneficiaries 
therein,  or  make  any  other  change,"  with  the 
consent  of  the  Insurance  company.  For, 
though  payable  to  the  wife  and  children  at 
bis  death,  the  reservation  in  the  policy  of  this 
right  to  bim  prevented  it  from  becoming  a 
policy  for  their  use  or  benefit  so  long  as  he 
might  continue  to  live,  and  be  capable  of  ex- 
errislng  such  right  The  right  of  the  wife 
and  children  as  beneficiaries  was  therefore 
92  S.W.— 22 


contingent  and  subject  to  the  right  of  the  In- 
sured to  dispose  of  the  policy  as  he  saw  fit 
Mente  v.  Townsend,  68  Ark.  391,  59  8.  W. 
41;  Marsh  v.  Sup.  Council,  etc.,  149  Mass. 
612,  21  N.  B.  1070,  4  L.  R.  A.  382;  Sabin  v. 
Phinney,  184  N.  T.  423,  81  N.  E.  1087,  30 
Am.  St  Rep.  681;  Swift  v.  Swift  96  111. 
800;  Splawn  v.  Chew,  60  Tex.  632;  Nally  v. 
Nally,  74  6a.  669,  P8  Am.  Rep.  458;  Hop- 
kins T.  N.  W.  Life  Assur.  Co.,  99  Fed.  199, 
40  C.  C.  A.  1. 

From  what  has  already  been  said  it  Is 
hardly  necessary  to  add  that  we  think  ap- 
pellee James  C.  Twyman  had  the  legal  right 
to  borrow  money  of  the  appellant  Insurance 
company,  and  to  assign  to  It  the  policy  be 
held  upon  his  life  as  collateral  security  for 
the  payment  of  the  note  evidencing  the  loan, 
as  was  done  by  him,  but  we  are  of  opinion, 
not  withstanding  his  failure  to  pay  the  note 
at  Its  maturity,  appellant  had  not  the  ar- 
bitrary right  to  forfeit  or  cancel  the  policy  at 
its  own  option,  and  certainly  not  upon  such  an 
inequitable  basis  as  would  deprive  the  insur- 
ed of  any  part  of  the  cash  surrender  value  of 
the  policy  in  liquidating  his  debt  if  it  bad 
such  value  over  and  above  the  debt  Such 
forfeitures  have  been  condemned  by  this 
court  In  N.  Y.  Life  Ins.  Co.  v.  Cuny  & 
Bro.,  116  Ky.  100,  72  8.  W.  736,  61  L.  R.  A. 
268,  103  Am.  St  Rep.  297,  the  authorities  on 
the  subject  were  reviewed  by  this  court  The 
facts  of  that  case  were  that  one  George  An- 
derson, who  was  the  owner  of  a  paid-up  life 
policy  of  Insurance  upon  bis  life  for  $630,  in 
the  New  York  Life  Ins.  Company,  payable  to 
his  estate  borrowed  of  that  company  $130,  and 
assigned  his  policy  as  collateral  Becurit7  for 
Its  payment  upon  the  condition  that  in  case 
of  default  in  any  payment  of  Interest  on  the 
loan,  the  company  might  declare  the  debt  due, 
cancel  the  policy,  and  apply  its  cash  surrender 
value  to  the  payment  of  the  Insured's  note 
and  interest  In  discussing  this  provision  of 
the  contract  between  the  parties,  this  court  in 
an  opinion  by  Judge  O'Rear  said:  "That  is 
pure  and  simple  a  provision  for  the  forfeiture 
,of  the  policy  upon  such  terms  as  the  payee  of 
the  note  may  require  and  at  Its  option.  The 
difference  between  this  and  the  ordinary  un- 
qualified forfeiture  lies  alone  in  the  extent  of 
the  forefeiture.  It  operates  as  an  enforced 
conversion  without  further  notice  to  or  con- 
sent of  the  borrower  of  his  collateral.  If  he 
promptly  fails  to  pay  interest  on  the  debt 
The  contract  of  insurance  between  appellant 
and  Anderson  had  been  fully  executed  so 
far  as  Anderson  was  concerned.  He  had  paid 
all  that  he  was  required  to  pay  to  be  entitled 
to  receive  from  appellant  the  full  sum  stipu- 
lated to  be  paid  ($CSO)  at  his  death.  The 
1130  was  borrowed  from  appellant  since  that 
completion  of  the  contract  The  courts  have 
uniformly  held  in  favor  of  the  Insurer  tbat 
agreements  for  theforfeltureof  the  policy  when 
premiums  were  not  paid  when  dneare  valid,  and 
their  enforcement  upheld.  This  Is  said  to  be  be- 
cause  on  the  prompt  payment  of  the  premium 
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depends  the  mutuality  of  the  contract  and  tbe 
ability  of  title  Insurance  company  to  meet  ita 
obligations.  But  both  tbe  reason  and  tbe  rule 
are  restricted  to  tbe  matter  of  premiums 
alone.  Forfeitures  are  disfavored  in  law. 
Wben  they  are  merely  penalties  for  the  non- 
payment of  borrowed  money,  they  are  not  al- 
lowed. They  lead  to,  and  themselves  are, 
unconscionable  oppressions  of  tbe  unfortu- 
nate." After  quoting  with  approval  tbe  cases 
of  St.  Louis  Mut  Life  Ins.  Co.  v.  Crlgsby, 
10  Bush,  310;  Montgomery  v.  Phoenix  Ins. 
Co.,  14  Bush,  61;  Northwestern  Ins.  Co.  v. 
Fort's  Adm'r,  82  Ky.  268;  Mut.  Life  Ins.  Oo. 
V.  Jarboe,  102  Ky.  80,  42  S.  W.  1007,  39  L.  R. 
A.  504,  80  Am.  St.  Rep.  343;  Manhattan  Life 
Ins.  Co.  T.  Patterson,  109  Ky.  624,  60  S.  W. 
883,  53  L.  R.  A.  378.  95  Am.  St  Rep.  393, 
and  holding  that  tbey  are  in  line  with  tbe 
case  supra,  the  opinion  concludes  as  follows: 
"In  tbe  case  at  bar  there  is  no  perceivable 
reason  why  the  insurance  company  lending 
tbe  money  is,  or  can  be,  in  a  diCCerent  position 
from  any  other  lender  of  money  bad  the 
policy  b^n  assigned  to  tbe  latter  as  collat- 
eral, and  a  default  in  payment  of  tbe  interest 
had  occurred.  If  It  loans  money  on  its  poli- 
cies held  by  Its  policy  holders,  its  rights  as 
lender  are  exactly  what  they  would  be  if, 
instead  of  the  policies,  the  borrower  pledged 
stocks,  bonds,  or  policies  in  other  companies, 
or  gave  a  chattel  or  real  estate  mortgage  to 
secure  tbe  loan.  There  is  nothing  in  appel- 
lant's business  or  charter  rigbts,  so  far  as 
we  are  advised,  which  entitles  it  to  privileges 
when  loaning  Its  money  not  enjoyed  generally 
by  banks,  trust  companies,  and  other  corpora- 
tions or  individuals.  We  are  of  opinion  that 
tbe  provision  in  tbe  loan  agreement  for  a  sur- 
render or  forfeiture  of  the  policy  upon 
the  nonpayment  of  tbe  interest  upon  the  loan 
Is  void." 

Applying  this  principle  to  the  case  at  bar, 
the  question  naturally  presents  itself,  what 
remedy  has  the  Insurance  company  in  a  case 
like  this?  It  cannot  sell  the  policy  In  satis- 
faction of  tbe  debt,  or  by  suit  obtain  a  decree 
for  its  sale,  for  such  sales  of  insurance  pol-' 
icies  are  forbidden  by  law.  It  would  man- 
ifestly be  unjust  to  require  It  to  remain  out 
of  the  use  of  the  money  due  It  from  tbe  bor- 
rower until  tbe  death  of  the  latter  with  the 
view  of  then  deducting  it  from  the  proceeds 
of  the  policy,  for  he  might  live  until  the  debt 
would  exceed  in  amount  the  proceeds  of  the 
policy.  Originally,  the  sole  purpose  of  life 
insurance  was  to  afford  indemnity  or  pro- 
tection to  tbe  family  of  tbe  insured  against 
poverty  and  want  in  case  of  the  loss  by  death 
of  his  services,  and  for  this  object  alone  life 
Insurance  companies  were  primarily  created 
and  organized.  But  under  tbe  developing 
processes  of  industrial  life  and  commercial 
expansion  the  object  of  life  insurance  has 
been  extended,  so  as  to  allow  those  who  bold 
policies  to  pledge  or  assign  them,  under  prop- 
er restrictions,  as  security  for  loans  to  be  em- 
ployed In  business  adventures  and  commer* 


dal  pursuits.  Whether  such  extension  of 
the  use  of  life  insurance  is  a  departure  from 
the  phllantbioplc  sentiment  that  gave  it 
birth,  is  not  for  us  to  say;  it  is  sufficient  to 
know  that  it  Is  recognized  by  tbe  courts,  and 
consequently  to  be  respected  and  upheld 
within  proper  and  legal  bounds  Having 
this  in  mind,  and  at  the  same  time  the  ad- 
vantage possessed  by  the  insurance  company 
over  the  borrower  whose  pcdicy  Is  pledged 
to  It  as  security  for  a  loan,  it  should  be  tbe 
care  of  tbe  courts  In  settling  a  controversy 
between  the  company  and  borrower,  such  as 
is  here  presented,  to  see  to  it  that  the  insur- 
ance company  shall  not  be  aided  in  enforc- 
ing an  unconscionable  bargain  exacted  of  the 
borrower  by  reason  of  his  necessities.  It 
should  be  put  upon  tbe  same  plane  with  other 
money  lenders  in  making  loans  to  its  policy 
holders,  and  tbe  borrower  compelled  to  pay 
what  he  may  Justly  owe  it,  as  he  would  to 
any  other  creditor.  When  the  appellee  James 
C.  Twyman  failed  to  pay  the  note  due  appel- 
lant, and  accrued  Interest,  according  to  tbe 
terms  of  tbe  contract,  the  latter,  instead  of 
treating  such  failure  as  a  forfeiture  of  the 
assigned  policy,  and  without  his  consent,  ar- 
bitrarily fixing  its  cash  surrender  value, 
should,  like  any  other  creditor  holding  a 
debt  secured  by  lien,  have  resorted  to  a 
court  of  equity  for  the  enforcement  of  its 
rights.  Though,  in  an  action  for  such  a  pur- 
pose a  decree  for  tbe  sale  of  the  policy,  as 
other  collateral  or  mortgaged  prc^erty  may 
be  sold,  would  not  be  allowed,  for  tbe  sale 
of  a  policy  of  insarance  in  that  way,  as  al- 
ready said,  is  forbidden  by  law,  tbe  court 
could  decree  Its  cancellation  upon  allowing 
to  tbe  insured  its  full  cash  surrender  value, 
less  appellant's  debt 

We  are  of  opinion  that  an  equitable 
basis  for  ascertaining  the  net  or  surrender 
value  of  tbe  policy  in  controversy  is  provided 
by  section  653,  E^.  St  1903,  and  if  upon  tbe 
return  of  tbe  case  to  tbe  circuit  court,  appel- 
lees by  answer  insist  that  tbe  cash  surrender 
value  of  the  policy.  In  view  of  its  immediate 
cancellation,  is  greater  than  the  sum  at  which 
it  was  fixed  by  appellant  it  will  be  the 
duty  of  tbe  court  to  ascertain  such  value  as 
provided  by  section  653  of  the  statutes  supra, 
and  If  its  value  as  thus  ascertained  shall  be 
found  to  exceed  tbe  amount  of  the  note,  prin- 
cipal and  interest  due  appellant  from  ttie  in- 
sured, the  sum  left  after  deducting  the 
amount  of  such  indebtedness,  he  will  be  en- 
titled to  receive,  in  money,  or.  If  he  so  elects, 
in  paid  up  insurance  of  like  tenor  as  tbe  old 
policy,  the  amount  of  the  new  policy  to  bear 
tbe  same  ratio  to  tbe  amount  of  tbe  old  pol- 
icy as  the  sum  so  left  bears  to  the  total  net 
value  of  the  old  policy.  If,  however,  the  in- 
sured does  not  elect  to  take  the  paid-up  In- 
surance, but  accepts  in  money  what  if  any- 
thing, is  found  to  be  due  him,  the  court 
should  decree  the  cancellation  of  tbe  policy. 
If  in  adjusting  the  rights  of  tbe  parties,  as 
above  directed,  it  shall  be  found  that  the  val- 
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ae  of  the  policy  la  not  greater  than  the  debt 
of  the  insured,  the  policy  should  still  be  can- 
celled. 

For  the  reasons  Indicated,  the  judgment  Is 
rerersed,  and  cause  remanded  with  direc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer to  the  petition,  and  for  further  pro- 
ceedings consistent  with  the  opinion. 

PATNTEB.  J,,  dissents.  CANTRILL,  J., 
not  Bitting. 


DAVIS  V.  CHESAPEAKE  &  O.  RT.  CO. 

(Coort  of  Appeals  of  Kentucky.    March  29, 
1906.) 

1.  Cabkiebs  —  Who  webe  Pabsknoebs  —  Ex- 
PBESS  Messesgebs. 

An  express  messenger,  carried  in  a  special 
car  under  a  contract  of  the  carrier  with  the  ex- 
press company  for  transportation  of  express 
matter,  is  a  passenger  for  hire. 

[Ed-  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  97a] 

2.  Same— IRJUBTES  to  Pabsenoebb— Rei:babe 
or  L.iABi]:,iTT— Validity. 

Under  Const.  {  196,  and  Code  Va.  18S7,  { 
1296,  prohibiting  carriers  from  contracting 
•way  their  common-law  liability,  a  Virginia 
contract,  whereby  an  express  messenger  at  the 
time  of  his  employment  released  all  claims 
against  the  express  company  or  against  the  car- 
rier for  injuries  he  might  receive,  whether 
through  negligence  or  otherwise,  was  void,  so 
as  not  to  aifect  his  right  to  recover  for  injuries 
received  in  Kentocky. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  U  1252-1259.] 

Appeal  from  Circuit  Court,  Greenup 
County. 

"To  be  officially  retorted." 

Action  by  John  A.  C.  Davis  against  the 
Chesapeake  &  Ohio  Railway  Company. 
From  a  Jadgment  In  favor  of  defendant, 
plalntifC  appeals.    Reversed. 

Davis  &  Mathews,  Scott  &  Dlnkle,  and 
D.  C.  T.  Davis,  Jr.,  for  appellant  Worth- 
higton  &  Cochran  and  W.  H.  Wadswortb,  for 
appellee. 

PAYNTER,  J.  The  appellant,  Davis,  was 
employed  by  the  Adams  Express  Company 
as  a  messenger.  Under  a  contract  which, 
the  Adams  Express  Company  had  with  the 
appellee,  his  duties  required  him  to  go  upon 
ajipellee's  trains  to  look  after  packages  and 
property  which  it  was  transporting  under  Its 
contract  with  the  express  company.  While 
on  one  of  appellee's  trains  in  the  discharge 
of  his  duties  he  was  Injured  by  the  alleged 
negligence  and  carelessness  of  am>ellee.  The 
principal  defense  relied  on  is  a  contract  of 
release  which  the  Adams  Express  Company 
required  the  appellant  to  execute  upon  enter- 
ing Its  service.  The  preamble  of  the  contract 
recites  that  be  had  applied  to  the  express 
company  for  employment  as  a  servant  at 
a  fixed  compensation;  that  bis  duties  were 
to  take  charge  of  goods  which  the  express 
company  transpOTted  upon  cars  and  other 


conveyances  of  railroad  companies ;  that  the 
railroad  companies  required  of  the  express 
company,  as  a  condition  of  their  permitting 
messengers  to  travel  upon  their  trains  in  the 
performance  of  duties,  that  they  should  be 
Indemnified  and  released  from  all  liability  for 
and  in  respect  of  any  damage  or  injury  wblcb 
might  be  sustained  by  him  in  the  course  of 
his  employment,  whether  the  same  be  occa- 
sioned by  the  negligence  of  the  railroad  com- 
pany or  otherwise.  The  contract  of  release 
contains  the  following  stipulations:  "Now, 
therefore,  in  consideration  of  such  employ- 
ment to  be  given  by  the  said  express  com- 
pany, and  the  compensation  to  be  paid  there- 
for, and  in  consideration  of  $1,  lawful  money 
of  the  United  States  of  America,  paid  by 
the  Adams  Express  Company  to  the  under- 
signed, the  receipt  whereof  is  hereby  ac- 
knowledged, the  undersigned  for  himself,  bis 
heirs,  executors,  administrators,  and  assigns, 
hereby  fully  consents  to  and  ratifies  each 
and  every  bond  or  other  instrument  or  con- 
tract of  Indemnity  against  such  liability,  and 
each  and  every  release  of  said  liability  or 
other  similar  contracts  executed  and  to  be 
executed  by  the  said  express  company  to 
any  railroad  or  other  carrier,  and  the  under- 
signed agrees  to  assume  all  risks  of  death 
or  accident,  or  damage  to  him,  or  to  his 
or  any  of  his  property,  and  does  hereby 
release  and  discbarge  said  Adams  Express 
Company  and  any  connecting  carrier,  rail- 
road company,  express  company,  or  other 
company  or  person  or  connecting  carrier  in 
whose  car  or  other  conveyances  he  may 
travel  In  the  performance  of  his  duties  as 
aforesaid,  from  any  and  all  claims,  liabili- 
ties, and  demands  of  every  kind,  nature,  and 
description,  for  or  on  account  of  his  death 
or  any  injury  or  damage  to  his  person  or 
property  of  any  kind  or  nature  sustained  by 
the  undersigned,  whether  caused  by  the  neg- 
ligence of  the  said  Adams  Express  Company, 
or  any  of  said  railroad  companies  or  other 
carriers  or  otherwise."  The  contract  was 
executed  in  Virginia,  and  the  Injury  of  which 
be  complains  was  received  In  Kentucky.  The 
court  below  held  that  the  contract  was  en- 
forceable, hence  appellant's  right  to  recover 
was  denied. 

For  the  appellant  it  is  urged  that  the  con- 
tract is  against  public  policy  and  is  declared 
invalid  both  by  the  Code  of  Virginia  and 
also  by  section  196  of  the  Constitution  of 
Kentucky,  for  each  denies  the  right  of  a 
common  carrier  to  contract  for  relief  from 
common-law  liability.  For  the  appellee  it 
is  Insisted  that  the  rule  of  public  policy 
which  renders  invalid  stipulations  by  com- 
mon carriers  restricting  their  liability  for 
loss  occasioned  by  their  negligence  does  not 
apply  when  they  engage  to  do  some  thing 
wbldi  it  is  not  under  obligation  as  a  com- 
mon carrier  to  do,  and  that  when  it  -enters 
into  a  contract  as  a  private  carrier  for  hire, 
it  may  exempt  itself,  by  contract,  from  lia- 
bility for  its  negligence,  or  that  of  its  serv- 
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ante  or  agents.  While  there  Is  some  con- 
flict In  the  anthorltles  on  the  question,  we 
aie  of  the  opinion  that  the  conrts  which 
bold  that  an  express  messenger  though  car- 
ried In  a  special  car,  onder  a  contract  with 
the  express  company  for  transportation  ot 
express  matter,  aimounce  the  correct  doc- 
trine in  holding  that  they  are  passengers 
tor  hire.  The  sum  which  the  express  com- 
pany pays  the  railroad  company  for  con- 
ducting its  express  business,  on  its  cars, 
over  its  line  of  railway  is  necessarily,  in 
part,  for  the  transportation  of  the  express 
messenger.  The  express  messenger  is  not 
a  trespasser,  because  he  is  being  transported 
by  the  railroad  company  under  a  contract 
and  for  the  same  reason  be  is  not  a  licensee. 
He  is  an  employ^  of  the  express  company 
and  not  of  the  railroad  company.  If  he  is 
not  a  trespasser  or  a  licensee,  or  an  employ^ 
of  the  railroad  company,  he  must  necessarily 
be  a  passenger.  While  the  railroad  company 
could  not  be  compelled  to  enter  into  a  con- 
tract by  which  it  would  receive  into  the  ex- 
press car  the  messenger  of  the  express  com- 
pany and  thus  transport  him,  still  when  he 
does  agree  to,  and  does  receive  him  on  that 
car  tot  transportation,  though  his  business 
Is  to  look  after  express  matter,  be  is  being 
transported  for  compensation,  hence,  as  a 
passenger  for  hire.  Fordyce  T.  Jackson,  56 
Ark.  694,  20  8.  W.  528,  597;  Blair  v.  Rail- 
road Co.,  66  N.  T.  813,  23  Am.  Rep.  65; 
Brewer  v.  Railroad  Co.,  124  N.  Y.  69,  26 
N.  H.  324,  11  li.  R.  A.  483,  21  Am.  St.  Rep. 
647;  Kenney  t.  Railroad  Co.,  125  N.  Y.  422, 
26  N.  B.  626;  Pennsylvania  Co.  v.  Wood- 
worth,  26  Ohio  St  686;  Railroad  Co.  v. 
Thomas'  Adm'r,  79  Ky.  169,  42  Am.  Rep.  208; 
Jones  V.  Railway  Co.,  126  Mo.  666,  28  S.  W. 
863,  26  U  R.  A.  718,  46  Am.  St.  R^.  614; 
Yeomans  v.  Navigation  Co.,  44  Cal.  71; 
Rath-oad  Co.  v.  Ketcbam,  183  Ind.  846,  83 
N.  B.  116,  19  L.  R.  A.  339,  86  Am.  St  Rep. 
650;  Chamberlain  v.  Railroad  Co.,  11  Wis. 
238;  Railroad  Co.  v.  Wilson,  79  Tex.  871, 
16  S.  W.  280.  11  L.  R.  A.  486,  28  Am.  St 
Rep.  846. 

It  is  said  In  Hutchison  on  Carriers,  |  664 : 
"It  seems  that  if  the  person  who  is  injured 
by  the  negligence  of  the  employes  of  the  car- 
rier, is  lawfully  upon  its  conveyance,  under 
a  contract  which  does  not  make  him  an 
employe  or  servant  of  the  company,  he  will 
be  entitled  to  the  same  care  and  diligence 
for  his  safety  as  one  who  is  strictly  a  pas- 
senger. Thus  where  one  was  upon  a  train 
as  an  express  messenger,  carrying  express 
freight,  under  contract  with  the  company, 
by  which  he  was  entitled  to  be  carried,  with- 
out a  distinct  price  for  his  passage,  and  was 
injured  by  the  negligence  of  the  company's 
agents  in  the  management  of  the  train,  or 
in  putting  obstructions  In  its  way,  it  was 
held  tliat  such  messenger  was  entitled  to 
the  same  care  and  circumspection  on  the 
part  of  the  company  and  its  agents  in  his 
carriage  as  U  he  had  been  traveling  upon 


the  train  as  a  passenger,  who  had  paid  a 
distinct  price  for  his  transportation."  In  3 
Thompson  on  Negligence,  i  2651,  it  is  said: 
"In  respect  of  the  measure  of  duty  whicb 
the  carrier  owes  him  and  his  right  of  re- 
covery tot  an  injury  happenhig  through  the 
negligence  of  the  carrier's  servants,  an  ex- 
press messenger  stands  on  the  same  footing 
as  a  n.  S.  postal  clerk.  He  is  on  the  car- 
rier's vehicle  lawfully,  and  for  a  oHisidera- 
tion  paid  the  company,  and  his  legal  rights 
are  therefore  those  of  a  passenger  for  hire." 
In  section  1678,  vol.  4,  Elliott  on  Railroads, 
it  is  said:  "The  courts  have  held  the  re- 
lation of  carrier  and  passenger  to  exist  in 
cases  of  mail  agents,  or  postal  clerks,  and  a 
similar  rule  is  declared  as  to  express  mes- 
sengers." 

In  the  case  of  Kentucky  Central  R.  R.  Co. 
▼.  Thomas'  Adm'r,  79  Ky.  163,  42  Am. 
Rep.  206,  the  party  killed  by  the  railroad 
accident  was  an  express  messenger  and  the 
court  In  speaking  of  the  relation  he  sustained 
to  the  railroad  company  said:  "That  the 
Intestate  was  a  passenger  and  mtltled  to 
the  privileges  and  subject  to  the  duties 
incident  to  that  relation,  is  not  disputed." 
In  the  case  of  Louisville  &  Nashville  R.  R. 
Ca  V.  Kingman,  35  S.  W.  284,  18  Ky.  Law 
Rep.  82,  this  court  held  that  a  postal  clerk 
carried  by  a  railroad  company,  under  Its 
contract  with  the  government  is  to  be  treated 
as  a  passenger,  as  regards  the  liability  of 
the  company  for  injuries  received  by  him 
while  being  thus  carried. 

Having  concluded  that  an  express  messen- 
ger is  a  passenger  for  hire,  the  question 
remains:  What  effect  has  the  contract  in 
question  upon  his  claim  for  damages  result- 
ing from  the  alleged  negligence  of  the  appel- 
lee? Section  1296  of  the  Virginia  Code  of  1887 
reads  as  follows:  "No  agreement  made  by 
a  common  carrier  for  exemption  from  lia- 
bility, for  injury  or  loss,  occasioned  by  bis 
own  neglect  or  misconduct  shall  be  valid." 
Section  196  of  the  Constitution  of  Kentucky 
reads  as  follows:  "No  common  carrier  shall 
be  permitted  to  contract  for  relief  from  its 
common  law  liability."  Thus  we  have  a 
declaration  from  the  state  of  Virginia, 
through  its  Legislature,  and  the  state  of 
S^tucky,  through  its  organic  law,  as  to 
their  public  'policy  with  reference  to  the 
right  of  a  common  carrier  to  contract  for 
relief  from  Its  acts  of  negligence.  Under 
the  Virginia  Code,  a  common  carrier  cannot 
contract  for  exemption  from  liability  for  in- 
jury or  loss  occasioned  by  its  own  negligence 
or  misconduct  Neither  under  the  Virginia 
Code  nor  the  Constitution  of  this  state  is 
the  contract  In  question  enforceable,  if  it 
is  an  effort  upon  the  part  of  appellee  to  be 
relieved  thereby  of  liability,  to  a  passenger 
for  hire,  who  is  alleged  to  have  been  injured 
by  its  negligence,  or  that  of  its  agents  or 
servants.  Before  the  enactment  of  the  Vir- 
ginia Code  and  the  adoption  of  the  constitu- 
tional provision  of  this  state,  such  a  contract 


Digitized  by 


Google 


Ky.) 


DAVIS  V.  CHESAPEAKE  &  O.  BY.  CO. 


341 


woald  not  have  been  valid  at  common  law 
in  eitber  state.  From  the  natnre  of  the 
business  of  the  Adams  Express  Company  and 
the  duties  to  be  performed  by  Its  messengers, 
and  the  fact  that  the  appellee  conducted  an 
Interstate  business,  shows  that  the  parties 
attonpted  to  relieve  themselves  from  liability 
for  negligent  acts  whether  they  occurred  In 
Virginia  or  Kentucky. 

So  the  parties  to  the  contract  contemplated 
that  It  should  operate  both  In  Virginia  and 
Kentucky,  and  In  any  other  state  through 
which  the  carrier  ran  and  express  matter 
was  carried.  The  alleged  negligent  act  was 
committed  In  Kentucky,  thei-c.'ore,  the  cause 
of  action  arose  In  this  state,  and  the  appellee 
Is  relying  upon  a  contract  that  was  to  operate 
In  Virginia  as  well  as  Kentucky,  for  relief 
against  Its  alleged  negligent  act  In  the  case 
of  a,  C,  C.  ft  St.  L.  Ry.  Co.  v.  Drulen,  80 
8.  W.  781,  26  Ky.  Law  Rep.  108,  66  L.  R.  A. 
275,  the  court  had  under  consideration  the 
question  as  to  the  eftect  of  a  contract  made 
In  another  state  and  to  be  performed.  In 
part.  In  this  state  and  which  if  made  In 
this  state  would  have  been  against  public 
policy,  and  the  court  said:  "But  as  to  that 
part  of  the  contract  that  Is  to  be  performed 
In  Kentucky,  It  will  be  read  In  the  light  of 
the  laws  and  Constitution  of  this  state,  and 
be  construed  and  applied  accordingly.  It  will 
be  conclusively  presumed  that  the  parties  so 
Intended,  and  that,  therefore,  the  provision 
limiting  the  carrier's  common-law  liability 
was  not  intended  to  apply  to  that  part  of 
the  shipment  that  was  to  be  performed  here, 
for  the  court  will  not  presume  that  the  par- 
ties Intended  either  a  vain,  or  illegal  thing. 
That  contracts  to  be  performed  partly  in  two 
states  will  be  constrned  according  to  the  laws 
01  each  of  the  states  relating  to  the  por- 
tions to  be  performed  there  respectively,  Is 
sustained  In  Bishop  on  Contracts,  {  1394. 
If  shipper  and  carrier  by  entering  into  the 
contract  beyond  this  state,  would  Incorporate 
binding  provisions  in  It,  limiting  the  duties 
and  liabilities  of  carriers  in  this  state,  not- 
wlthstandlng  the  prohibition  of  the  Constitu- 
tion, it  would  be  to  put  the  bargains  of  in- 
dividuals above  the  organic  laws,  and  to  sub- 
stitute them  to  that  public  policy  exercised 
by  the  state  for  the  best  welfare  of  the  whole 
people  of  an  organized  society.  This  they 
ought  not,  and  will  not,  be  permitted  to  do." 
Our  conclusion  is  that  the  contract  Is  not 
only  against  the  public  policy  of  Virginia, 
but  also  of  Kentucky.  If  it  were  valid  un- 
der tlie  Virginia  Code,  It  would  not  be  valid 
here,  because  the  cause  of  action  arose  in 
this  state,  and  the  contract  was  Intended  to 
relieve  the  appellee  from  its  negligent  act 
in  Kentucky. 

We  will  consider  briefly  the  claim  of  appel- 
lee, that  in  contracting  to  haul  the  messenger 
and  goods  of  the  express  company,  It  was  not 
contracting  as  a  common  carrier,  but  as  a 
private  carrier.  This  position  is  sustained 
t^  the  cas*  of  R  A  0.  B.  B.  Co.  t.  Volgbt,  176 


IT.  8.  'MS,  20  Sup.  Ot  386,  44  L.  Bd.  660,  and 
the  opinions  of  courts  in  some  other  jurisdic- 
tions. It  may  be  true  (but  the  question  la 
not  before  us)  that  an  express  company  could 
not  compel  railroad  companies  to  provide  an 
express  car  for  the  transportation  of  Its  mes- 
sengers and  packages,  but  having  made  the 
contract  and  proceeds  to  execute  it  by  trans- 
iwrtlng  the  messenger  and  Its  packages,  does 
not  deprive  it  of  Its  character  as  a  common 
carrier.  It  carries  the  messenger  and  pack- 
ages for  hire.  The  railroad  company  Is  a 
common  carrier  by  virtue  of  the  business  it 
conducts,  aud  not  by  virtue  of  the  re^onsl- 
bllltles  which  may  be  placed  upon  it  by  law, 
or  Its  contracts.  The  mere  fact  that  it  makes 
some  special  arrangement  with  some  person 
or  company  for  the  transportation  of  per- 
sons, or  property,  over  its  line,  in  a  particular 
way  or  under  certain  conditions,  does  not 
deprive  It  of  its  character  as  a  common  car- 
rier, or  convert  it  Into  a  bailee  for  hire.  The 
case  of  Gre^iwlch  Ins.  Co.  v.  Louisville  ft 
Nashville  R.  R.  Co.,  112  Ky.  698,  66  S.  W.  411, 
67  S.  W.  16,  66  L.  B.  A.  477,  99  Am.  St  Rep. 
313,  is  not  in  conflict  with  the  conclusion  we 
have  reached.  There,  the  contract  under  con- 
sideration was  not  for  the  transportation  of 
passengers  or  goods,  but  was  a  contract  by 
the  railroad  company  giving  its  permission  to 
the  erection  of  a  building  upon  its  right  of 
way,  upon  certain  conditions,  henc^  the  court 
held  the  contract  was  not  made  with  refer- 
ence to  its  business  as  a  common  carrier.  In 
the  case  of  Railroad  Co.  v.  Lockwood,  17  WalL 
869,  21  L.  Ed.  627,  the  question  arose  as  to 
the  liability  of  the  railroad  company  to  a 
drover,  who  under  a  special  arrangement  rode 
upon  a  freight  train  to  look  after  stock  which 
was  being  carried  thereon.  The  contract  with 
the  drover  provided  that  the  carrier  was  not 
to  be  liable  to  bim  for  injuries  resulting 
from  Its  negligence,  and  the  court  said:  "It 
is  argued  that  a  common  carrier,  by  entering 
into  a  special  contract  with  a  party  for  carry- 
ing his  goods  or  person  on  modified  terms, 
drops  bis  character,  and  becomes  an  ordinary 
bailee  for  hire,  and  therefore  may  make  any 
contract  he  pleases ;  that  is,  be  may  make  any 
contract  whatever,  because  he  Is  an  ordinary 
bailee,  and  he  is  an  ordinary  bailee  because 
be  has  made  the  contract  We  are  unable  to 
see  the  soundness  of  this  reasoning.  It  seems 
to  us  more  accurate  to  say  that  common  car- 
riers are  such  by  virtue  of  their  occupation, 
not  by  virtue  of  the  responsibilities  under 
which  they  rest  Those  responsibilities  may 
vary  in  different  countries,  and  at  different 
times,  without  changing  the  character  of  the 
employment  The  common  law  subjects  the 
common  carrier  to  insurance  of  the  goods  car- 
ried, except  as  against  the  act  of  Ood,  or 
public  enemies.  The  civil  law  excepts  also 
losses  by  means  of  any  superior  force,  and 
any  Inevitable  accidents.  Yet  the  ^ploy- 
ment  Is  the  same  in  both  cases.  And  if  by 
special  agreement  the  carrier  Is  exempted 
from  still  other  responsibilities.  It  does  not 
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follow  tbat  bis  nnployment  Is  cbauged,  but 
only  that  bis  responsibilities  are  cbanged. 
The  tbeory  occasionally  announced  tbat  a 
special  contract  as  to  tbe  terms  and  responsi- 
bilities of  carriers,  cbange  tbe  nature  of  tbe 
employment,  Is  calculated  to  mislead.  Tbe 
responsibilities  of  a  common  carrier  may  be 
reduced  to  tbose  of  an  ordinary  bailee  for 
blre,  wbile  tbe  nature  of  bis  business  ren- 
ders blm  a  common  carrier  still.  Is  tbere 
any  good  sense  In  boldlng  tbat  a  railroad  com- 
pany, wbose  only  business  is  to  carry  pas- 
sengers and  goods,  and  wblcb  was  created 
and  establisbed  for  tbat  purpose  alone.  Is 
changed  to  a  private  carrier  for  blre  by  a 
mere  contract  with  a  customer,  whereby  tbe 
.latter  assumes  risks  of  inevitable  accidents  In 
tbe  carriage  of  bis  goods?  Suppose  tbat  tbe 
contract  relates  to  single  crate  of  glass  or 
crockery,  while  at  tbe  same  time  the  carrier 
receives  from  tbe  same  person  20  other  par- 
cels, respecting  which  no  such  contract  Is 
made,  is  tbe  company  a  public  carrier  as  to 
the  20  parcels,  and  a  private  carrier  as  to  tbe 
one?  On  this  point  tbere  are  several  author- 
ities which  support  our  view,  some  of  which 
are  noted  In  tbe  margin.  A  common  carrier 
may,  undoubtedly,  become  a  private  carrier, 
or  a  bailee  for  hlre^  when,  as  a  matter  of  ac- 
commodation, or  special  engagement,  he  un- 
dertakes to  carry  some  thing  which  it  is  not 
his  business  to  carry.  For  example,  if  a 
carrier  of  produce,  running  a  truck  boat  be- 
tween New  York  City  and  Norfolk,  should 
be  requested  to  carry  a  keg  of  specie,  or  a  load 
of  expensive  furniture,  which  he  could  Justly 
refuse  to  take,  such  agreement  might  be  made 
in  reference  to  bis  taking  and  carrying  the 
same  as  the  parties  chose  to  make,  not  in- 
volving any  stipulation  contrary  to  law  or 
public  policy.  But  when  a  carrier  has  a 
regular  established  business  for  carrying  all 
of  certain  articles,  and  especially  If  tbat  car- 
rier be  a  corporation  created  for  the  purpose 
of  tbe  carrying  trade,  and  the  carriage  of  the 
articles  is  embraced  within  tbe  scope  of  its 
chartered  powers,  It  Is  a  common  carrier, 
and  a  special  contract  about  Its  responsibil- 
ities does  not  divest  It  of  tbe  character." 

The  drover  In  this  case  could  have  com- 
pelled the  railroad  company  to  have  accepted 
his  fare  and  transported  him  on  its  passenger 
trains  as  a  passenger,  and  the  mere  fact  that 
it  agreed  to  do  so  on  a  freight  train,  did  not 
deprive  blm  of  bis  relation  to  tbe  railroad 
as  a  passenger.  The  express  messenger  could 
have  compelled  the  railroad  company  to  have 
accepted  fare  and  transported  blm  upon  a 
passenger  train.  The  mere  fact  tbat  It  did 
so  In  the  express  car  did  not  deprive  blm  of 
his  relation  to  the  railroad  company  as  a 
passenger  entitled  to  all  tbe  relief  which  tbe 
law  guarantied  him.  In  the  case  of  B.  &  O. 
S.  W.  Ry.  Co.  V.  Volght,  the  Supreme  Court 
endeavored  to  distinguish  that  case  from  Rail- 
road'Co.  V.  Lockwood.  In  our  opinion  the 
reasoning  in  tbe  Lockwood  Case  applies  with 
great  force  to  tbe  case  under  consideration. 


Several  of  tbe  Supreme  Courts  of  tbe  states 
have  taken  the  view  of  the  law  that  we  have 
herein  expressed.  In  our  opinion, .  the  con- 
tract under  consideration  Is  against  public 
policy,  and  not  enforceable. 

Tbe  Judgment  is  reversed  tor  proceedings 
consistent  with  this  opinion. 


TRUSTEES  OF  HOME  FOR  POOR  CATH- 
OLIC MEN   V.  COLEMAN. 

COLEMAN  V.  AMISS'  EXrO. 

(Court  of  Appeals  of  Kentucky.    March  28, 
1906.J 

1.  Wills— Action  fob  Constbuction— Costs. 

In  an  action  for  the  construction  of  a  will 
in  which  it  is  sought  to  set  aside  several  be- 
quests, includinc  a  residuaiy  bequest  for  the 
establishment  of  a  Home  for  Poor  Gatfaolic 
Men,  where  the  residuary  bequest  was  sustain- 
ed and  certain  others  set  aside,  it  was  error  to 
charge  the  residuary  legatees  with  the  payment 
of  costs  and  attorney  fees  of  the  plaintiff,  under 
Ky.  St.l903,  i  889,  providing  that  the  party  suc- 
ceeding in  an  action  shall  recover  his  costs,  but 
when  a  plaintiff  succeeds  against  a  part  of  the 
defendants,  he  shall  recover  against  such  only. 
[Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills,  i  1C8G.] 

2.  ExsoDTOBS  —  Liabilities  —  Patmbnt  of 
Leoacies— Laoiies. 

An  action  in  which  it  Is  sought  to  charge 
an  executor  personally  for  the  amount  of  a 
legacy  paid  by  him  under  order  of  court,  not 
commenced  until  nine  years  after  the  payment, 
and  after  it  was  too  late  to  recover  it  from  the 
legatee,  was  barred  by  laches. 

[Ed.  Note. — For  cases  in  point  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  f 
1744.] 

3.  Same— Validitt  ot  Act  of  Executor. 

Under  Ky.  St  1903,  {  3848,  providing  tbat 
when  the  will  under  which  an  executor  acted 
shall  be  declared  Invalid  all  lawful  acts  done 
by  the  executor  shall  remain  valid  and  effectnal. 
where  a  legacy  was  paid  by  an  executor  under 
order  of  court,  as  directed  by  the  will,  and  that 

f provision  of  tbe  will  was  afterwards  declared 
nvalid,  tbe  act  of  the  executor  was  nevertheless 
valid  so  that  he  was  not  personally  liable  for 
the  amount  paid. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Thomas  F.  Coleman  against 
the  trustees  of  the  Home  for  Poor  Catholic 
Men  under  the  will  of  John  D.  CLeary,  and 
against  tbe  executor  of  C.  J.  Amiss,  and 
others.  From  a  Judgment  for  costs  against 
tbe  trustees,  they  appeal,  and  from  a  Judg- 
ment In  favor  of  the  executor,  the  plaintiff 
appeals.  Judgment  reversed  on  appeal  of 
trustees,  and  affirmed  on  appeal  of  plaintiff. 

P.  B.  Muir,  for  appellant  Trustees  of  the 
Home  for  Poor  Catholic  Men.  D.  W.  San- 
ders and  J.  W.  S.  Clements,  for  appellant 
Coleman.  McDermott  &  Ray,  for  appellee 
Amiss'  Ex'r. 

PAYNTER,  J.  Tbe  will  of  John  D. 
O'Leary  was  probated  May  19,  1893,  by 
wblcb  he  devised  a  large  estate.  C.  J.  Amiss 
was  nominated  and  qualified  as  executor  ot 
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the  will.  He  Instituted  a  suit  September 
K.  1893,  In  the  chancery  court  for  the  set- 
tlement of  the  estate.  The  appellant,  Cole- 
man, and  one  Hays,  on  May  18,  1894,  ap- 
pealed from  the  order  probating  the  will, 
and  on  ttaelr  motion  the  appeal  was  dismissed 
June  4,  1896.  The  commissioner's  report 
was  filed  October  30,  1896.  The  trustees  of 
the  Home  for  Poor  OathoUc  Men  were  the 
residuary  legatees  under  O'Leary's  will,  and 
on  November  20,  1896,  the  executor  was 
ordered  to  pay  the  reslduwn  to  them.  This 
action  by  the  appellant,  Coleman,  was  filed 
April  12,  1900.  The  appellant,  Coleman,  Is 
an  heir  at  law  of  the  testator.  By  the  peti- 
tion be  attacked  the  provisions  of  the  will, 
and  sought  to  have  them  set  aside,  and  have 
the  part  of  the  estate  thus  attempted  to  be 
devised  remain  as  undevised  estate.  The 
bequests  upon  which  attack  is  made  are 
shown  by  the  petition  as  follows :  Para- 
graph No.  2  attacks  the  bequest  to  the  Rev. 
James  M.  Hays  for  masses;  paragraph  No. 
3  is  an  attack  upon  the  bequest  of  $1,000 
for  masses,  to  be  paid- to  Bishop  McCloskey ; 
paragraph  No.  4  is  an  attack  upon  a  bequest 
of  $3,000  to  Bishop  McCloskey  in  trust  for 
the  parish  poor  schools  of  Louisville;  para- 
graph No.  5  Is  an  attack  upon  a  bequest  of 
$3,000  to  the  bishop  of  Cork,  Ireland,  for 
general  charity  in  his  discretion;  paragraph 
No.  6  is  an  attack  upon  the  residuary  devise 
to  establish  a  "Home  for  Poor  Catholic 
Men" ;  paragraph  No.  7  is  an  attack  npon  a 
devise  of  land  to  the  Jesuit  order.  The 
court  below  held  that  the  various  pro- 
visions of  the  will  to  which  we  have  alluded 
were  valid.  An  appeal  was  prosecuted  to 
this  court  which  delivered  an  opinion  sus- 
taining the  various  devises,  except  the  be- 
quest to  the  bishop  of  Cork,  and  the  devise 
of  the  land  to  the  Jesuit  order.  On  the 
retom  of  the  case,  upon  the  motion  of  the 
appellant  he  was  allowed  one-half  of  bis 
costs  and  $1,500  as  attorney  fees  for  prose- 
cuting the  action,  and  the  trustees  of  the 
Home  for  Poor  Catholic  Men  were  ordered 
to  pay  them.  The  trustees  have  appealed 
from  that  order. 

The  trustees  of  the  Home  for  Poor  Catho- 
lic M«i  have  no  Interest  whatever  In  the  con- 
troversy between  the  beneficiaries  of  other 
devises  and  bequests  to  which  we  have  re- 
ferred, because  if  they  had  all  been  declared 
invalid,  the  sums  bequeathed  and  property 
devised  would  not  have  been  part  of  the 
residuum.  Under  section  4843,  Ey.  St 
190B,  the  property  thus  attempted  to  be  dis- 
posed of  would  have  become  a  part  of  the 
estate  of  the  testator  for  distribution  among 
his  heirs.  The  bequests  had  been  paid  to 
the  various  persons  named  in  the  will,  and 
the  Home  for  Poor  Catholic  Men  had  been 
established  for  several  years  before  this  ac- 
tion was  Instituted.  The  appellant  is  pre- 
sumed to  and  did  know  that  the  executor, 
Amiss,  was  proceeding  to  perform  the  duties 
Imposed  on  him  by  the  will.    While  plain- 


tiff claims  that  the  action  was  for  the  con- 
struction of  the  will,  It  was  In  effect  an  ac- 
tion to  recover  the  various  amounts  we  have 
mentioned,  and  the  property  we  have  de- 
scribed. Another  reason  why  It  has  the 
characteristics  of  an  action  to  recover  prop- 
erty is  that  the  various  bequests  had  been 
paid  to  the  beneficiaries  and  the  property 
had  been  delivered  to  the  persons  to  whom  It 
had  been  devised.  It  seems  to  us  that  it 
would  be  most  Inequitable  to  compel  the 
trustees  to  pay  the  appellant's  attorney  fees 
and  part  of  his  costs  to  recover  property 
In  which  they  had  not  the  slightest  Interest, 
and  in  no  event  tmder  the  law  could  It  go 
to  them.  Had  the  appellant,  Coleman,  suc- 
ceeded in  invalidating  the  devise  to  the  trus- 
tees of  the  Home  for  Poor  Catholic  Men, 
the  utter  destruction  of  the  charity  would 
have  been  accomplished.  It  seems  to  us 
that  it  would  be  most  Inequitable  and  unjust 
to  compel  the  trustees  of  the  Home  for 
Poor  Catholic  Men  to  pay  appellant's  at- 
torney fees  and  part  of  bis  costs  in  his  ef- 
fort to  destroy  the  charity  and  to  take  the 
property.  Section  889,  Ky.  St  1903,  re- 
lates to  costs  In  various  kinds  of  actions; 
it  reads  as  follows:  "The  party  succeeding 
in  any  ordinary  action,  on  the  merits  or 
otherwise,  shall  recover  his  costs,  unless 
diCCerently  provided  in  this  chapter;  If  the 
plaintiff  shall  succeed  against  part  of  the 
defendants,  and  not  against  others,  he  shall 
recover  his  costs  from  the  former,  and  the 
latter  shall  recover  their  costs  against  the 
plaintiff.  In  actions  in  equity,  the  party 
succeeding  on  the  merits  or  otherwise  shall 
recover  his  costs,  except  against  nomlF>aI 
defendants;  but  when  the  plaintiff  succeeds 
against  a  part  of  the  defendants,  he  shall 
recover  his  costs  against  such  only.  De- 
fendants who  are  necessary  nominal  parties, 
and  against  whom  the  complainant  does 
not  succeed,  shall  not  recover  their  costs; 
but  each  party  shall  be  decreed  to  pay  bis 
own  costs.  Defendants  who  are  not  neces- 
sary parties  shall  recover  their  costs,  but 
in  actions  between  parceners,  tenants  in 
common.  Joint  tenants,  and  for  settling  the 
distribution  and  division  of  deceased  per- 
sons' estates,  and  to  settle  partnerships,  and 
to  settle  or  enforce  trusts,  courts  shall  have 
a  Judicial  discretion  In  regard  to  costs." 

In  construing  this  statute,  and  determin- 
ing how  the  costs  and  attorney's  fees  should 
be  paid,  this  court  has  never  given  It  any  con- 
struction which  would  sustain  the  claim  of 
the  appellant  On  the  contrary,  the  rule 
enunlcated  in  tbem  denies  his  right  to  recov- 
er. The  question  as  to  attorney  fees  and 
costs  have  been  passed  npon  by  this  court  In 
the  following  cases:  Thlrlweli's  Adm'r  v. 
Campbell,  11  Bush,  104;  Urey's  Adm'r  v. 
Urey's  Ex'r,  86  Ky.  366,  6  S.  W.  859;  Taylor 
V.  Minor,  90  Ky.  549,  14  S.  W.  544;  Frlstoe 
V.  Gillen,  80  S.  W.  823,  26  Ky.  Law  Rep.  149; 
Abert  v.  Taylor,  etc.,  37  8.  W.  676,  18  Ky. 
Law  Rep.  615;  Bailey's  Adm'r  v.  Barclay,  60 
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S.  W.  377, 22  Ky.  Law  R^.  1246.  It  Is  true  that 
the  court  allowed  counsel  for  fees  to  the  trus- 
tees iQ  SpaMlns  V.  St  Joseph  Industrial 
School,  107  Ey.  882,  64  S.  W.  200,  but  that 
expanse  was  incurred  in  defense  of  the  trust 
fund  and  to  carry  out  the  wishes  of  the  tes- 
tator. In  the  consideration  of  this  question 
we  do  not  desire  to  follow  counsel  in  an  ef- 
fort to  ascertain  the  English  rule  in  regard 
to  the  allowance  of  attorney  fees  and  costs 
in  charity  cases.  Under  the  statute  of  this 
state  regulating  the  allowance  of  costs  and 
attorney  fees  it  is  not  proper  for  the  court 
to  make  a  successful  litigant,  though  It  be 
trustee  of  a  charity,  pay  the  attorney  fees 
and  costs  of  a  plaintiff  who  was  endeavoring 
to  destroy  the  charity  (not  to  establish  it)  by 
an  action  to  recover  the  corpus  of  the  tnut 
fund  and  appropriate  it  to  Ills  Ube.  There 
Is  not  (he  slightest  evidence  that  the  trustees 
lack  in  capacity  to  manage  the  trust,  or  that 
there  has  been  any  abuse  of  the  trust ;  hence, 
no  occasion  for  the  interference  of  the  court 
Attorney  General  v.  Wallace's  Devisees,  7  B. 
Mon.  621.  The  evidence  shows  that  Coleman 
never  even  asked  the  trustees  for  the  priv- 
ilege of  exercising  any  visltorial  rights  be 
may  have;  therefore  there  could  not  have 
been  any  refusal  to  permit  him  to  exercise 
them.  He  had  not  spoken  to  the  trustees 
since  the  death  of  the  testator.  The  power 
and  discretion  war  vested  in  the  trustees 
to  locate  and  maDage  the  home.  The  man- 
ner of  acquiring  and  transmission  of  the  title 
to  the  property  does  not  in  the  least  degree 
reflect  on  the  Judgment  or  integrity  of  the 
tmstees.  The  record  shows  that  they  have 
acted  In  the  utmost  good  faith  in  the  ac> 
quiaition  and  management  of  the  homob 

Coleman  v.  Amiss'  Ex'r. 

The  Btatfflnent  of  the  case  made  In  the 
opinion  is  pertinent  to  the  question  Involved 
on  this  appeal.  In  addition  to  the  other  facts 
stated.  It  is  proper  to  say  that  the  executor 
of  O'Leary's  will  was  ordered  on  the  Bth  day 
of  Maroh,  1894,  to  pay  to  the  bishop  of  Cork 
the  bequest  to  him,  and  it  was  paid 
on  that  day.  The  amended  petition  to  charge 
Amiss  personally  for  the  amount  paid  the  bish- 
op of  Cork  was  filed  March  21,  1903,  nine 
years  after  the  money  bad  been  paid  to  him. 
Appellant  dismissed  his  appeal  from  the  or- 
der probating  the  will.  He  did  not  do  any- 
thing, either  by  word  or  act,  to  apprise  the 
executor  that  he  intended  to  question  the  va- 
lidity of  the  bequest  He  did  not  make 
known  his  purpose  to  question  the  validity 
of  the  bequest  or  the  payment  of  it  until  it 
was  too  late  for  him  to  recover  It  from  the 
bishop  of  Cork.  In  some  cases  the  statute  of 
limitations  will  bar  a  claim,  but  a  court  of 
equity   will   bar  one  for   laches   whm   the 


plaintiff  has  delayed  for  an  unreasonable  time 
to  assert  hia  rights.  In  section  1S20,  Story's 
Equity  Jurisprudence,  it  is  said :  "But  a  de- 
fense peculiar  to  courts  of  equity  1>  that 
founded  upon  a  mere  lapse  of  time^  and  the 
staleness  of  the  claim.  In  cases  where  no 
statute  of  limitations  directly  gov«rns  the 
case.  In  such  cases  courts  of  equity  act 
sometimes  by  analogy  to  the  law,  and  some- 
time act  upon  their  own  inherent  doctrine 
of  discouraging,  for  the  peace  of  society,  anr 
tiquated  demands,  by  refusing  to  interfere 
where  there  has  been  gross  laches,  or  long 
and  unreasonable  acquiescence  in  the  asser- 
tion of  adverse  rights."  In  our  opinion  the 
appellant  delayed  for  an  unreasonable  time 
to  assert  his  rights;  therefore,  his  action  la 
barred  by  laches. 

By  section  3848,  Ky.  St  1903,  it  is  provided 
that  when  "the  will  under  which  ha  [execu- 
tor] acted  shall  be  declared  Invalid  •  •  • 
all  *  *  *  lawful  acta  done  by  such  exec- 
utor •  •  •  ahall  remain  valid  and  ef- 
fectuaL  •  •  •»  Sbe  money  paid  the 
bishop  of  Cmrk  was  so  paid  as  directed  by  the 
will  to  execute  which  Amiss  was  appointed. 
Certainly  an  act  done  as  directed  by  the  will 
until  it  is  set  aside  la  lawful,  in  the  meaning 
of  the  statute.  In  other  words,  it  means  any 
act  done  which  would  have  beoi  lawful  It 
the  will  had  not  been  invalidated,  la  to  be 
treated  as  lawful  when  done  before  It  la 
invalidated.  If  that  waa  not  the  purpose  of 
the  statute,  it  would  be  meaningless.  While 
the  whole  will  was  not  declared  invalid,  the 
clause  in  question  was,  and  the  reason  and 
purpose  of  the  enactment  of  the  statute  ap- 
plies in  the  one  as  In  the  other  cas&  Acts 
done  by  the  executor  after  the  probate  of 
the  will  and  betaee  it  is  invalidated  are 
binding,  and  are  not  affected  by  the  nnlliflca- 
ton  of  the  will.  Jones'  Ex'r  v.  Jones'  Widow, 
14  B.  Mon.  404;  Woods'  Adm'r  v.  Nelson's 
Adm'r,  9  B.  Mon.  604.  A  court  Of  competent 
Jurisdiction  probates  the  will,  and  the  will 
and  order  of  probate  aathorices  the  execu- 
tor to  act  as  it  were  for  the  testator.  And 
it  is  essential  to  the  safety  of  the  community, 
and  but  giving  due  respect  to  the  authority 
of  Judicial  proceedings,  that  the  lawful  acts 
done  under  a  will  before  It  la  Invalidated, 
should  be  treated  as  valid.  Having  reached 
the  foregoing  conclusion,  it  Is  unnecessary  to 
decide  whether  or  not  the  statute  of  limita- 
tions bars  Coleman's  right  to  recover;  and  It 
is  also  unnecessary  to  determine  whether  or 
not  the  order  in  the  settlement  suit  is  a  bar 
to  his  right  to  recover. 

The  Judgment  Is  reversed  on  the  appeal  of 
the  trustees  of  the  Home  for  Poor  Catholic 
Men  for  proceedings  consistent  with  this 
opinion,  and  affirmed  on  the  appeal  of  Cole- 
man against  Amlsa'  executor. 
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STATB  T.  STUART  et  al 

(St  Louis  Court  of  Appeals.    MiasonrL    Jan. 
30,  1006.) 

1.  CsiMiRAi.  Law— Btidkncb— DxmniBXB. 

Where  there  is  any  substantial  evidence  of 
defendant's  snilt,  an  Instruction  in  the  nature 
of  a  demurrw  to  the  evidence  is  properly  i«- 
fased. 

[£d.  Note. — ^For  cases  in  point,  see  toI.  14, 
Cent.  IMg.  Criminal  Law,  U  1726,  1726.] 

2.  ASSAtTLT— EtIDENC«. 

In  a  prosecution  for  assault,  evidence  fceM 
sufficient  to  establish  that  one  of  the  defendants 
participated  in  the  affray  in  a  manner  other 
than  as  a  peacemaker. 

Appeal  from  St.  Loals  Circait  Court;  John 
W.  Mc£Uliliu>ey,  Judge. 

John  Stuart  and  WlUiain  Vollmer  were  con- 
victed of  assault,  and  tliey  appeal.    Affirmed. 

B.  L.  Matthews  and  R.  L.  Shackelford,  for 
appellants.    R.  Lw  Johnston,  for  the  State. 

BLAND,  P.  J.  The  grand  Jory  of  St 
Louis  connty  preferred  an  Indictment  against 
the  defendants,  charging  that  at  said  county, 
OD  September  1,  1903,  defendants  made  a 
fekmioaB  assault  on  William  A.  Trent,  with 
a  deadly  weapon,  with  the  felonious  intent 
to  kill  him,  said  Trent  Defendants  entered 
a  plea  of  not  guilty  and  were  put  upon  trial, 
which  resulted  in  a  verdict  finding  them 
guilty  of  common  assault  Judgment  and  sen- 
tence followed  the  verdict  from  which,  after 
an  unsuccessful  motion  tac  new  trial,  de- 
fendants appealed.  Trent,  it  appears,  had 
left  the  county  and  was  not  present  at  the 
trial. 

William  Morlsche,  the  principal  witness 
for  the  state,  testified:  That  he  owned 
Morische's  Orove,  In  St  Louis  county,  located 
near  the  grounds  of  the  Dehnar  Jockey  Club, 
and  at  the  time  of  the  difficulty  Trent  was  his 
cook.  That  on  September  1,  1908,  at  about 
3  p.  m.,  he  and  Trent  started  to  the  Jockey 
Club,  walking  on  tlie  track  of  the  Suburban 
Railway  Company.  That  when  they  got  In 
back  of  the  paddock  of  the  Jockey  Club, 
Stuart  and  Vollmer,  addressing  them,  said: 
"Here  comes  the  sons  of  bitches  now.  Don't 
you  follow  us."  And  Trent  said:  "We  ain't 
following  yon,  and  we  ain't  sons  of  bitches 
either."  With  that  Stuart  pulled  a  gun  out 
of  his  pocket  and  came  towards  Trent  Wit- 
ness stated  that  be  then  ran  about  40  or  60 
feet  dropped  his  hat  and  started  back  for  It 
and  saw  Stuart  and  Trent  fighting,  and  saw 
(ometblng  that  looked  like  a  gun  in  the  hands 
of  both  Stuart  and  Vollmer,  and  beard  a 
pistol  shot  about  the  time  the  fight  com- 
menced. That  Vollmer  was  40  or  50  feet 
away  when  the  fight  began,  but  came  up 
daring  its  prepress  and  took  part  in  It  and 
when  Trent  had  Stuart  down  in  a  ditch, 
Tollmer  took  bold  of  Trent,  itaatlng  and  pull- 
bg  blm  off  of  Stuart  That  Vollmer  beat 
Trent  with  something  that  looked  like  a  re- 
volver, niat  Trent  was  bruised  and  cut 
about  the  face,  and  was  bleeding  profusely, 
*ni  he  helped  blm  on  a  car  and  took  him 


home.  That  he  did  not  know  who  fired  the 
shot,  but  was  certain  It  was  fired  before  the 
men  rolled  Into  the  ditch.  Witness  also  tes- 
tified that  Vollmer  mixed  in  the  fight  before 
the  parOes  rolled  Into  the  ditch.  The  phy- 
sicians who  attended  Trent  said  bis  Injuries 
were  flesh  wounds,  not  of  a  serious  nature. 
George  Merlda  testified,  for  the  state,  that 
he  saw  the  three  men  fighting  and  roll  into 
the  ditch,  but  could  not  tell  one  from  the 
other;  that  one  of  them  had  a  gun  In  his 
hands.  George  Angelln  also  testified  that  he 
heard  there  was  trouble  and  went  to  the 
scene ;  that  when  he  arrived  two  of  the  men 
were  rolling  into  the  ditch,  and  the  other 
was  standing  by;  that  he  saw  nothing  fur- 
ther of  the  fight  until  some  men  pulled  Trent 
out  of  the  ditch,  and  he  then  saw  that  Trent 
was  cut  and  bruised  about  the  face  and  was 
bleeding;  that  he  saw  nothing  of  the  fight 
until  the  shot  was  fired. 

For  the  defense,  the  evidence  tends  to  show 
that  Trent  was  about  26  or  26  years  of  age, 
was  a  large,  strong,  muscular  man,  and  tha 
Stuart  was  weak  and  sickly;  that  In  the  fight 
Stuart  was  backing  and  Trent  was  following 
him  up  and  the  two  finally  rolled  Into  a 
ditch ;  that  Vollmer  was  some  distance  away, 
but  came  up  after  Stuart  and  Trent  rolled 
into  the  ditch  and  then  pulled  Trent  off  of 
Stuart  but  did  not  strike  Treat ;  that  no  shot 
was  fired  until  after  the  men  rolled  Into  the 
ditch;  that  Stuart  came  out  of  the  fight 
dirty  and  bloody,  with  his  clothing  torn ;  that 
Vollmer  had  nothing  in  his  hands  and  all 
that  he  did  was  to  pull  Trent  off  of  Stuart; 
that  Stuart  tried  to  get  away  from  Trent  anc 
kept  backing  oS  from  him,  but  Trent  followed 
him  up  and  "clinched  him,"  and  then  they 
both  rolled  into  the  ditch. 

At  the  close  of  all  the  evidence,  the  defend 
ants  offered  an  instruction  In  the  nature  of 
a  demurrer  to  the  evidence.  The  refusal  of 
the  court  to  grant  tills  Instruction  is  assigned 
as  error.  It  Is  the  well  settled  rule  in  this 
state,  that  the  weight  of  evidence  In  a  crim- 
inal, as  well  as  In  a  civil,  cause  is  for  the 
Jury  and  when  there  Is  any  substantial  evi- 
dence of  defendant's  guilt,  an  Instruction  In 
the  nature  of  a  demurrer  to  the  evidence 
should  not  be  given.  State  v.  Warner,  74 
Mo.  83;  State  v.  Pollard,  174  Mo.  607,  74  S. 
W.  969;  State  v.  Forrester,  63  Mo.  App.  630. 
Defendants'  counsel  contends,  with  great 
force  and  zeal,  that  there  is  no  substantial 
evidence  that  Vollmer  took  any  part  In  the 
fight,  other  than  as  a  peacemaker,  and  seize 
upon  the  following  excerpt  from  Morische's 
testimony  on  cross-examination  as  conclusive 
of  this  fact  to  wit:  "Q.  And  what  did  you 
notice  Vollmer  do  when  he  came  up  where 
they  were,  what  were  his  actions?  A.  He 
beat  Trent  to  get  him  loose."  'luls  evidence 
should  be  considered  along  with  the  other 
evidence  of  the  witness.  In  his  direct  exami- 
nation he  was  asked  the  following  questions: 
"When  you  turned  and  looked  back  both  of 
them  [referring  to  Stuart  and  Vollmer]  were 
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up  there?  A.  They  were  both  fighting  In 
the  middle  of  the  Suburban  right  of  way  and 
both  fought  right  Into  the  ditch.  Q.  Ton 
mean  the  two  defendants  with  Trent?  A. 
Yes.  sir."  Witness  further  testified  that 
Vollmer  had  something  In  his  hands  that 
looked  like  a  pistol.  Now,  It  may  be  that 
Vollmer  was  forced  to  strike  Trent  with  the 
pistol  or  some  other  weapon  to  get  him  off 
of  Stuart  to  prevent  him  (Trent)  from  doing 
Stuart  great  bodily  harm  ;  but  whether  or  not 
be  was  an  active  participant  In  the  fight,  as 
aider  and  abettor  of  Stuart,  or  merely  as  a 
peacemaker,  was  submitted  to  the  Jury  under 
appropriate  Instructions.  The  Jury  found 
against  defendants'  contention,  and  there  Is 
substantial  evidence  to  support  its  finding, 
and  the  trial  court  approved  the  verdict  by 
overruling  the  motion  for  new  trial.  This  Is 
the  end  of  the  matter,  for  appellate  courts 
will  not  Invade  the  province  of  the  Jury  to 
pass  upon  the  credibility  of  witnesses  or 
weigh  their  evidence.  Kingman  v.  Waugti, 
139  Mo.  860,  40  S.  W.  884;  Chouqnette  v. 
Railroad,  152  Mo.  257,  53  S.  W.  897;  Williams 
V.  Railroad,  153  Mo.  487,  64  S.  W.  689;  Chltty 
v.  Railway,  160  Mo.  435,  65  S.  W.  959 ;  Down- 
ing V.  Railway,  70  Mo.  App.  657;  Tower  v. 
Pauley,  76  Mo.  App.  287 ;  Land  &  Lumber  Co. 
V.  Tie  Company,  79  Mo.  App.  643;  Temple 
V.  Railway,  83  Mo.  App.  64;  Colyer  v.  Rail- 
way, 93  Mo.  App.  147. 

It  is  contended  that  the  verdict  is  the  re- 
sult of  passion  and  prejudice.  There  is  noth- 
ing In  the  record  to  convince  us  that  the  ver- 
dict is  other  than  the  result  of  the  cool  and 
dispassionate  Judgment  of  the  Jury.  The 
case  was  fairly  tried,  and  the  Issues  were 
fairly  and  Intelligently  submitted  by  the  In- 
structions given.  It  appears  to  us  that  the 
verdict  was  reached  by  reason  of  the  fact 
that  the  Jury  gave  the  greater  weight  to  the 
evidence  of  the  witnesses  for  the  state. 

Discovering  no  i-everslbie  error  in  the  rec- 
ord, the  Judgment  Is  afilrmed.    All  concur. 


TRIMBLE  et  al.   v.   SOUTHWEST  MIS- 
SOURI LIGHT  CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  8,  1906.) 

1.  CoNTiNUAifCE  —  Refusal  —  Pbockkdinos 

OUT   OP   COUBT. 

The  only  occasion  on  which  a  party  to  a  i 
salt  can  properly  apply  for  a  continaance  of 
his  cause  is  In  open  court,  in  the  presence  of  his 
adversary ;  and  where  a  continuance  is  refused, 
the  applicant  cannot  contend  that  he  was  mis- 
led bs  a  statement  by  the  judge  out  of  court 
to  the  effect  that  a  continuance  would  be  grant- 
ed If  a  certain  showing  was  made. 

2.  Same— Absence  of  Counsei/— Dilioence. 

Where  defendant  knew  for  a  Ions  time  the 
relation  of  his  lawyer  to  the  plaintiffs  In  the 
action  and  his  unfavorable  opinion  with  refpr- 
enco  to  the  merits  of  the  defense,  but,  notwith- 
standing such  knowledge,  deferred  discharging 
him  until  the  day  before  the  case  was  to  be  tried, 
and  then  employed  another  lawyer,  who  was  at 
the  time  confined  to  his  bed  by  sickness,  want 
of  proper  dlliKence  was  sufficiently  shown  to 
justify  the  denial  of  a  continuance. 


Appeal  from  Circuit  Court,  Jasper  County , 
Howard  Gray,  Judge. 

Action  by  J.  McD.  Trimble  and  another 
against  the  Southwest  Missouri  Light  Com- 
pany. From  an  order  overruling  defendant's 
application  for  continuance,  defoidant  ap- 
peals.   Affirmed. 

R.  H.  Field,  for  appellant  A.  BL  Spencer, 
for  respondents. 

BROADDUS,  P.  J.  The  only  question 
raised  on  the  appeal  is  that  the  court  erred 
In  overruling  defendant's  application  for  a 
continuance.  The  plaintiffs,  Trimble  and 
Braley,  are  lawyers  residing  at  Kansaa  City, 
Mo.  For  the  January  term,  1904,  th^  com- 
menced suit  in  the  Jasper  county  drcolt 
court  against  defendant  for  legal  service 
rendered  in  its  behalf.  On  the  2d  day  of 
January,  1905,  the  defendant  by  Its  attorney, 
O.  A.  Loomls,  filed  its  answer  to  plaintiffs' 
petition.  On  February  the  4th  and  the  25tb 
day  of  said  term,  the  defendant  filed  an  ap- 
plication for  a  continuance  of  the  cause, 
which  was  overruled,  and  the  cause  pro- 
ceeded to  trial,  which  resulted  in  a  finding 
and  Judgment  for  the  plaintiffar 

The  application  for  a  continuance,  omitting 
the  caption,  is  as  follows:  "Comes  now  J. 
W.  McAntlre,  who,  being  first  duly  sworn, 
makes  oath  and  says  that  he  Is  by  profession 
a  lawyer  practicing  in  the  courts  of  Mis- 
souri, and  resides  at  Joplin,  Mo.;  that  until 
yesterday  the  only  connection  he  has  had 
with  the  at>ove-«ititled  cause  was  to  file  an 
answer  prepared  by  Charles  A.  Loomls,  a 
lawyer  of  Kansas  City,  Mo.,  who  was  «s- 
ployed  by  the  defendant  to  defend  said  suit, 
as  this  affiant  is  informed;  that  a  few  days 
ago  the  Judge  of  this  cotut  called  attention 
of  this  affiant  to  depositions  In  this  case, 
which  he  read,  but  he  was  not  at  that  time 
employed  or  retained  for  the  company  in 
this  case;  that  Charles  A.  Loomis,  so  far 
as  this  affiant  knows  at  that  time,  was  the 
only  one  employed  at  that  time;  that  since 
the  taking  of  these  depositions,  as  affiant  is 
Informed  and  believes,  said  Charles  A. 
Loomls  has  either  withdrawn  from  said  cause 
or  been  released  from  such  employment  and 
that  he  was  compelled  to  go  to  some  other 
point  to  attend  to  some  other  lawsuit;  that 
thereupon,  as  affiant  is  informed.  Judge  R. 
H.  Field,  of  Kansas  City,  was  employed  to 
attend  this  case;  that  on  yesterday,  Febru- 
ary 3d,  in  the  afternoon,  this  affiant  was 
Informed  that  Judge  R.  H.  Field  was  con- 
fined to  ills  bed  by  an  attack  of  grippe,  and 
could  not  possibly  be  In  attendance  at  this 
time  to  try  said  cause  at  this  term  of  court: 
that  this  affiant  was  employed  to  present 
this  matter  to  this  court  and  postpone  this 
case;  that  this  affiant  has  never  consulted 
with  any  one  representing  the  defendant,  and 
does  not  know  what  the  facts  are  upon  which 
the  defense  is  based;  tliat  John  A.  Eaton, 
who  rendered  a  large  part  of  such  services 
for  plaintiff,  is  now  a  memt)^  of  the  firm 
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of  Eteton  Sc  Loomls,  bat  Is  not  and  never 
iras  employed  for  defendant  In  this  case; 
tbat  George  M.  Myers,  who  was  general 
manager  of  defendant,  and  as  this. affiant  Is 
informed  claims  that  the  defendant  has  a 
meritorious  defense  In  this  case,  but  that 
owing  to  the  fact  of  Its  attorney  employed 
to  try  said  cause  being  unable  to  attend 
Slid  trial  on  account  of  sickness,"  etc. 

Among  the  facts  shown  on  the  hearing  of 
tile  motion  are  the  following:  It  appeared 
tbat  after  O.  A.  Loomis,  who  was  the  law 
partner  of  John  A.  Baton,  and  who  bad  ren- 
dered for  plaintiffs  a  part  of  the  service 
in  controversy,  a  question  as  to  the  propriety 
of  said  LoomlB,  under  the  circumstances,  and 
because  of  bis  opinion  of  the  case  being  un- 
favorable to  defendant,  of  further  r^resent- 
ing  tbe  defendant  as  its  attorney.  It  was 
determined  by  G«o.  A.  Myers,  defendant's 
general  manager,  tbat  he  should  be  discharg- 
ed. Mr.  Loomlfl  then  dropped  out  of  the 
ctLBe,  and  defendant  then  retained  Judge  R. 
H.  Field  to  act  for  It.  Judge  Field  was  em- 
ployed on  Friday,  the  day  before  the  case 
was  pet  for  trial.  Imrnediately  upon  being 
retained  in  the  case.  Judge  Field  sent  the 
following  telegram  to  the  Hon.  Howard  Gray, 
the  Judge  of  the  Jasper  circuit  court,  viz.: 
"I  have  beoi  retained  as  attorney  case  Trim- 
ble &  Braley  vs.  Southwest  Missouri  Light 
Company,  but  It  is  impossible  for  me  to  go 
down  tonight,  as  am  sidt  at  home  with 
grippe.  Am  sorry  cannot  be  there  tomorrow, 
and,  under  circumstances,  must  aslc  Indul- 
gence of  the  court  until  some  day  next  week 
or  later.  Trimble  ft  Braley  have  been  served 
with  copy  of  this  message.  Answer  my  ex- 
pense. R.  H.  Field,  Attorney.  2:00  p.  m." 
Jndge  Gray  answered  as  follows :  "WUI  con- 
tinue on  application  if  showing  as  per  your 
telegram  Is  made."  At  the  time  Myers  em- 
ployed Judge  Field  to  represent  defendant  in 
the  case,  be  knew  that  Field  was  sick  in  bed 
and  could  not  appear  on  the  following  day 
for  the  trial.  And  It  Is  matter  of  inference 
from  the  facts  shown  tbat  Myers,  when  he 
employed  I/oomis  in  the  case,  was  aware  of 
the  fact  that  he  was  the  partner  of  Baton, 
who  bad  been  connected  with  plaintiCts  In 
the  rendition  of  the  services  sued  for.  and  it 
was  shown  tbat  his  principal  reason  for  dis- 
charging lioomis  was  tbat  bis  opinion  was 
mfkvorable  to  defendant's  defense.  There 
were  other  developments  In  the  case,  but 
snfflolent  have  been  given  for  all  practical 
parpoeea. 

The  defendant  contends  that  it  was  mis- 
led by  the  telegram  of  Judge  Gray  to  its 
lawyer,  Judge  Fldd,  to  the  effect  that  a 
continuance  would  be  granted  if  the  showing 
supported  the  statements  of  Field's  said  tele- 
gram. There  is  no  doubt  but  what  Judge 
field  stated  the  truth  when  he  said  he  could 
not  be  on  hand  at  the  trial  because  of  his 
sickness.  But  the  utter  wealcnese  of  defend- 
ant's position  in  that  respect  is  tbat  Judge 
Fi^  and  Jndge  Gray  bad  no  legal  authority 


to  provide  for  a  continuance  In  the  manner 
adopted.  The  only  occasion  In  which  a  party 
to  a  suit  can  properly  apply  for  a  continuance 
of  his  case  is  in  opencourt  in  the  presence  of  his 
adversary.  Any  other  practice  would  tend  to 
Interfere  with  a  full  administration  of  juij- 
tlce,  and  would  be  ex  parte  In  Its  character. 
It  Is  a  matter  of  general  knowledge  among 
lawyers  that  requests  for  continuances  are 
frequently  made  to  the  Judge  outside  of  th<> 
courtroom.  It  is  only  necessary  to  call  at- 
tention to  the  Impropriety  of  such  a  practice, 
in  order  to  condemn  It  in  the  n^lnd  of  every 
judge  and  lawyer.  Judge  Gray,  when  the 
matter  came  before  hln>,  very  properly  felt 
himself  under  no  legal  obligations  to  grant 
the  continuance  under  the  showing  made  by 
the  plaintiff  that  the  application  was  not 
made  In  good  faith  but  for  mere  delay.  The 
defendant,  after  discharging  one  lawyer,  just 
on  the  eve  of  the  trial,  employed  another 
tbat  Its  agent  knew  could  not  attend  and 
render  service  because  he  was  confined  to  his 
bed  by  sickness.  Myers  knew  long  before 
he  discharged  lawyer  Loomis  his  relation  to 
Eaton  as  a  partner,  and  his  opinion  with 
reference  to  the  merits  of  its  defense  to 
plalntifTs'  demand;  but,  notwithstanding,  he 
deferred  to  employ  another  lawyer  until  the 
day  before  the  case  was  set  for  trial,  and 
then  employed  Judge  Field,  who  was  sldi 
and  unable  to  attend  such  trial.  If  the  con- 
duct of  Myers  Is  not  to  be  construed  as 
evincing  a  purpose  of  getting  a  continuance 
for  mere  delay,  it  at  least  shows  clearly 
want  of  proper  diligence.  Furthermore,  the 
defendant  was  represented  by  several  law- 
yers on  the  trial,  and  there  is  nothing  in 
the  record  going  to  show  that  the  rights  of 
defendant  were  prejudiced  in  the  slightest 
degree  on  account  of  the  absence  of  Judge 
Field.  From  aught  tbat  appears  in  the  rec- 
ord, the  defendant  was  intelligently  and  ably 
represented  in  every  particular,  and  that  the 
result  of  the  trial  was  because  of  the  strength 
of  plalntifTs'  case  and  the  weakness  of  that 
of  the  defense. 
AfiOrmed.    All  concur. 


FICKLIN  ft  SON  y.  WABASH  R.  CO.* 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  8,  1906.) 

1.  Cabriebs— Live  Stock— Shipment— Limit- 
ed Liability — Consideration. 

Where  a  live  stock  transportation  contract 
limited  defendant's  liability  In  consideration  of 
a  "reduced  rate,"  but  it  appeared  ttiat  defendant 
had  but;  one  rate  for  the  carriage  of  the  stock 
between  the  points  in  question,  such  contract 
in  so  far  as  it  attempted  to  limit  defendant's 
liability,  was  without  consideration  and  would 
be  treated  as  an  ordinanr  bill  of  lading,  on 
which  defendant  was  bound  to  perform  the  com- 
mon-law obligations  of  a  common  carrier. 

2.  Same  —  Death  or  Stock  —  Pbozimate 
Cause. 

Where  plalntifts,  who  were  experienced 
shippers  of  live  stock,  knew  before  they  began 
loadmg  certain  cars  with  sheep,  tliat  tiie  cars 
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were  too  small,  bnt  volontarily  took  the  rUk 
of  overcrowding,  by  which  five  of  the  sheep  were 
killed  presumably  from  suffocation  before  the 
transportation  was  begun,  the  proximate  cause 
of  the  death  of  such  sheep  was  the  negligence 
of  the  plaintiffs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {  931.] 

3.  Samk—Issuks— Variance. 

Where,  in  an  action  against  a  carrier  for 
loss  of  certain  sheep,  plaintiff  alleged  that  the 
•heep  were  lost  because  of  d^enoant's  aogli- 
gence  and  carelesRiiess,  and  unnecessary  vio- 
lence in  handling  its  trains  carrying  the  sheep, 
but  the  proof  showed  that  the  sheep  were  lost 
from  the  carrier's  pens  before  their  transpor- 
tation was  begun,  there  was  a  fatal  variance. 

4.  SAUE— DaMAQES— ESTOFFEL. 

Where,  in  an  action  for  injuries  to  sheep 
because  of  the  carrier's  failure  to  provide  double- 
deck  cars  to  accommodate  the  whole  band,  plain- 
tiffs, who  were  experienced  shippers,  took  out 
of  the  cars  furnished  SO  sheep  more  than  was 
necessary  to  relieve  overcrowding,  knowing  that 
such  sheep  would  necessarily  deteriorate  In 
weight  and  appearance  while  being  kept  in  the 
pens  waiting  for  another  car,  plaintiffs  could 
not  recover  damages  against  the  carrier  for  such 
deterioration. 

Appeal  from  Circuit  Court,  Gentry  County ; 
W.  C.  Ellison,  Judge. 

Action  by  Flcklin  &  Son  against  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeala  Re- 
versed. 

Geo.  S.  Grover  and  H.  C.  McDougal,  for  ap- 
pellant Peery,  Lyons  &  Wood,  for  respond- 
ents. 

JOHNSON,  J.  Action  for  damages  against 
a  common  carrier  alleged  to  bave  been  gns- 
talned  in  consequence  of  negligence  In  pro- 
viding cars  foi  the  shipment  of  live  stock 
and  in  the  transportation  of  the  same  to  mar- 
ket Plaintiffs  recovered  judgment  in  the 
sum  of  $25,  and  defendant  appealed; 

Allegations  In  the  petition  pertinent  to  the 
questions  submitted  to  us  for  determination 
are  as  follows:  "Plaintiffs  farther  state  that 
on  the  20th  day  of  February,  1904,  they  were 
the  owners  of  488  head  of  sheep  which  they 
desired  to  ship  from  said  station  at  Stan- 
berry  to  the  market  at  South  St  Joseph,  Mo., 
on  the  22d  day  of  February,  1904,  and  asked 
that  cars  be  furnished  for  such  shipment; 
that  defendant  failed  and  refused  to  furnish 
said  cars  on  said  last-named  date,  but  noti- 
fied plaintiffs  on  the  29th  day  of  February, 
1904,  that  sufficient  cars  for  the  shipment  of 
said  sheep  were  at  Stanberry,  and  that  de- 
fendants were  ready  to  receive  said  sheep 
for  transportation.  That  plaintiffs  Immedi- 
ately drove  said  sheep  to  Stanberry,  and  de- 
livered the  same  to  defendant  at  its  stock 
pens  at  Its  station  at  said  city  of  Stanberry, 
and  defendant  received  and  accepted  said 
sheep  at  said  station,  and  placed  the  same  In 
its  said  stodc  pens  and  received  and  accepted 
said  sheep  for  transportation  from  said  city 
of  Stanberry  to  the  stockyards  at  the  city 
of  South  St  Jos^h,  Mo.;  bnt  the  defend- 
ant failod  and  refused  to  furnish  cars  as  it 
was  Its  duty  to  do,  for  the  shipment  of  all 


of  said  sheep,  bat  fornished  can  only  for 
417  head  thereof,  leaving  71  head  of  said 
sheep  in  its  pens  at  Stanberry;  which  said 
71  head  of  sheep  defendant  negligently  and 
carelessly  refused  to  transport  to  said  mar- 
ket at  South  St  Jos^h,  Mo.,  until  the  2d 
day  of  March,  1904,  and  said  defendant 
negligently  and  carelessly  refused  to  furnish 
any  cars  for  the  transportation  of  the  same 
until  said  last-named  date ;  and  said  71  head 
of  sheep  did  not  arrive  on  said  market  until 
the  3d  day  of  March,  1904,  owing  to  the  care- 
lessness and  neglect  of  duty  of  defendant  as 
aforesaid;  that  71  head  of  sheep,  If  trans- 
ported with  reasonable  dlllgencebydefendant, 
would  have  arrived  on  said  market  on  the  1st 
day  of  March,  1904,  and  the  3d  day  of 
March,  1904,  the  market  price  of  said  sheep 
was  greatly  reduced  and  said  sheep  were 
sold  for  a  much  less  amount  than  If  they 
had  reached  said  market  on  March  1,  1904, 
that  said  sheep  were  greatly  shrunken  In 
weight — ^more  than  they  would  have  been  If 
promptly  transported ;  that  the  appearance  of 
said  sheep  was  affected  so  as  to  greatly  re- 
duce their  market  value ;  that  on  account  of 
the  failure  of  defendant  to  ship  all  of  said 
sheep  together,  on  February  29,  1904,  plain* 
tiffs  were  compelled  to  pay  extra  commis- 
sion charges  for  the  sale  of  said  sheep,  and 
were  compelled  to  pay  extra  railroad  fare 
to  look  after  said  sheep ;  that  on  account  of 
the  carelessness  and  negligence  of  defendant 
and  unnecessary  violence  In  handling  its 
trains  carrying  said  sheep,  four  of  the  same 
were  lost,  and  not  delivered  to  plaintiffs  nor 
their  agents  and  five  of  said  sheep  were 
killed  in  transportation  by  rough  handling 
and  lack  of  care  as  aforesaid." 

In  the  answer,  defendant  pleaded  the  ship- 
ping contracts  signed  by  plaintiffs.  In  which 
are  found  a  nnmt>er  of  stipulations  that,  if  en- 
forceable, limit  the  liability  of  defendant  in 
various  respects.  These  restrictlTe  {wovlsions 
are  all  based  upon  the  consideraticm  of  a  "re- 
duced rate"  and  cannot  be  sustained  for  the 
reason  that  the  evidence  including  that  offered 
by  defendant,  shows  an  entire  failure  of  the 
consideration  stated.  It  appears  that  de- 
fendant has  but  one  rate  for  the  carriage  of 
sheep  from  Stanberry  to  St  Joseph,  whicb  is 
charged  in  all  cases  regardless  of  the  value 
and  number  of  the  animals  offered  for  ship- 
ment It  must  be  presumed  that  plaintiffs 
in  giving  their  assent  to  the  special  agree- 
ments embodied  in  the  contract  were  moved 
thereto  by  the  representation  and  understand- 
ing that  they  were  receiving  a  reduced  rate 
for  the  rights  they  released  and  the  duties 
they  assumed.  If,  in  fact,  the  so-called  con- 
sideration was  a  fiction,  the  benefits  and 
immunities  to  defendant  founded  upon  it 
rest  upon  nothing  and  fall  for  lack  of  Bap- 
port  Fountain  v.  Railroad  (not  yet  oflScially 
reported)  90  S.  W.  393;  Summers  t.  Rail- 
road (Mo.  App.)  79  S.  W.  481 ;  Ward  t.  Rail- 
way, 158  Mo.  226,  68  S.  W.  28.  The  ship- 
ping contracts  will  be  treated  aa  ordinary 
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bills  of  lading,  and  defendant  held  tbere- 
ander  to  the  common-law  dntlea  and  liabili- 
ties Imposed  upon  common  carriers. 

Plaintiffs'  evidence  abows  that  492  head 
of  sheep  were  brought  from  their  farm  to 
tbe  station  Instead  of  488  bead,  as  alleged  In 
the  petition.  Before  loading,  plaintiffs  dis- 
covered that.  Instead  of  providing  the  two 
doQble-dedced  cars  86  feet  In  length  as  order- 
ed, defendant  had  for  their  use  four  single- 
decked  cars,  each  34  feet  long.  Plaintiffs 
protested  to  defendant's  agent  that  the  cars 
irere  insufficient  for  the  transportation  of  tbe 
Bnmber  of  sheep  they  bad,  bnt  finally  con- 
daded  tbey  could  be  made  to  answer  the  pnr- 
pose,  and  loaded  all  of  the  animals  into  tbem. 
Fire  of  tbe  sheep  were  killed  in  tbe  process, 
presnmably  by  suffocation,  and  plaintlfCs  re- 
moved 75  head  from  the  cars  and  put  them 
bnrk  In  defendant's  shipping  pens,  and  or- 
dered another  car  for  their  transportation. 
Tbe  417  bead  remaining  In  tbe  cars  were 
billed  ont  and  carried  by  defendant  and  Its 
ronnectlng  lines  to  their  destination.  This 
number  Included  the  6  dead.  Of  the  76  re- 
turned to  the  pens,  4  escaped  therefrom  and 
were  lost  Tbe  remaining  71  were  held  two 
days  waiting  a  car  and  were  then  shipped 
and  carried  to  market  where  tbey  were  sold. 
Plaintiffs  In  the  petition  claimed  damages 
(or  tbe  killing  of  tbe  5;  tbe  loss  of  tbe  4; 
loss  In  weight;  and  value  of  tbe  detained, 
and  increased  expense  incnrred  from  defend- 
ant's fallnie  to  fnmlsb  the  two  donble-deck- 
ed  cars. 

In  the  Instructions  given,  plaintiffs  were 
not  permitted  to  recover  for  tbe  dead  sheep 
and.  In  tbe  event  of  a  retrial  of  the  case,  no 
recovery  for  tbem  should  be  allowed  In  any 
state  of  the  pleadings  under  tbe  facts  dis- 
closed. Conceding  tbe  negligence  of  defend- 
ant In  falling  to  furnish  tbe  kind  of  cars 
ordered.  It  was  the  negligence  of  plaintiffs  in 
l^nowingly  overloading  the  cars  that  was  tbe 
proximate  cause  of  tbe  killing.  Plaintiffs 
are  experienced  shippers,  and  knew  before 
tbey  began  loading  that  tbe  cars  were  too 
small  for  tbe  whole  shipment  They  know- 
ingly and  voluntarily  took  tbe  risk  of  over- 
crowding, and  cannot  complain  if  the  result, 
reasonably  to  have  been  anticipated,  fol- 
lowed their  own  want  of  due  care.  The 
court  did  instruct  the  jury  to  find  for  plain- 
tiff* for  tbe  four  lost  sheep  If  they  "were 
'.o.«t  In  transportation  by  defendant  and  not 
delivered  to  the  consignee."  This  was  re- 
versible error.  The  cause  of  action  pleaded 
is  founded  in  negligence  and  with  respect  to 
the  lost  sbeep  It  is  averred  "that  on  accoimt 
of  carelessness  and  negligence  of  defendant 
and  unnecessary  violence  In  handling  its 
trains  carrying  said  sheep,  four  of  them  were 
lost"  eta  The  specific  act  of  negligence 
charged  is  "violence  In  the  handling  of  its 
trains."  from  which  but  one  Inference  Is  ad- 
missible, that  tbe  sbeep  were  lost  from  tbe 
train  while  In  transit  as  tbe  result  of  caro- 


less  operation.  There  Is  no  evidence  to 
sustain  tbe  charge.  Plaintiffs  admit  tbe 
sheep  were  lost  from  the  pens.  Tbe  Instruc- 
tion submitted  an  issue  totally  at  variance 
with  the  conceded  facts.  Plaintiffs  argue 
that  the  variance  1b  immaterial  because  tbe 
duty  imposed  by  law  upon  the  defendant  while 
the  sheep  were  In  tbe  shipping  pens  was  that 
of  a  common  carrier  and  not  a  custodian, 
and  therefore  the  only  facts  constitutive  of 
the  cause  of  action  were  tbe  reception  of  tbe 
sheep  in  the  pens  by  defendant,  and  Its  fail- 
ure to  deliver  tbem  at  their  destination. 
One  weakness  of  this  argument,  and  we  need 
look  to  no  other,  Is  that  it  overlooks  the  fact 
that  plaintiffs,  In  their  petition,  made  a  spe- 
cific act  of  negligence  elemental  to  tbelr  cause 
of  action.  They  did  not  choose  to  stand 
upon  a  general  averment,  but  selected  a  par- 
ticular ground,  notified  defendant  to  meet 
them  there,  and  tbey  must  recover  upon  that 
ground,  or  not  at  all.  The  vice  of  the  In- 
struction lies  as  much  in  tbe  absence  of  any 
proof  to  sustain  the  issue  presented  as  In  the 
failure  to  submit  In  Its  entire  scope  the  cause 
of  action  pleaded. 

Another  error  Is  properly  before  us  under 
the  demurrer  to  tbe  evidence.  Defendant 
contended  throughout  tbe  trial  that,  had  two 
double-decked  cars  of  the  dimensions  order- 
ed been  provided,  tbe  number  of  sheep 
brought  in  would  have  overloaded  tbem,  and 
plaintiffs  would  have  been  compelled  to  make 
a  second  shipment,  while  plaintiffs  Insisted 
that  all  of  the  sheep  could  have  been  load- 
ed safely  Into  the  two  cars.  One  of  tbe 
plaintiffs  testified  as  a  witness  and,  on  cross- 
examination,  was  compelled  to  admit  that  tbe 
small  excess  of  area  In  the  two  double-deck- 
ed cars  over  that  In  the  four  single  cars 
would  not  have  accommodated  more  than  25 
head  of  sbeep;  but  he  said  that  when  he 
found  tbe  cars  would  not  bold  all  of  tbe 
sheep,  he  took  ont  60  head  more  than  was 
necessary  to  relieve  the  overcrowding  under 
the  idea  that,  as  he  had  to  make  a  separate 
shipment,  it  was  of  no  consequence  whether 
It.  contained  25  or  75  head.  To  make  It  clear 
that  the  two  large  cars  would  have  held  the 
4d2  head,  plaintiff  was  quite  positive  that 
60  more  could  have  been  sent  with  the  first 
lot  without  any  danger  of  overcrowding, 
and  now  complains  of  the  very  damage  be, 
as  an  experienced  shipper,  knew  the  50  head 
would  likely  sustain  in  being  held  in  tbe  rail- 
road pens  for  another  car.  He  knew  tbe  ani- 
mals would  certainly  lose  in  weight  and  ap- 
pearance, and  become  less  marketable,  and 
that  market  values  are  constantly  fluctuating, 
and  yet,  for  no  reason  at  all,  unnecessarily 
subjected  himself  to  this  damage.  There  is 
no  sound  principle  that  warrants  the  recov- 
ery of  any  damages  bo  Incurred.  Plaintiffs 
by  their  own  act  Invited  loss  to  tbe  60  head. 

For  the  errors  noted,  the  Judgment  Is  re- 
versed, and  the  canse  remanded.    All  concur 
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RAMSEY  V.  FIELD  et  al 

(Kansas  City  Court  of  Appeals.    Missouri 

Jan.  8,  1906.) 

1.  MtTNICIPAL    COBPOBAIIONa   —    PUBUC    lU- 
PBOTBMERTB  — OBDIRAROX— DEUEOATIOR    OF 

Lbgislativk  Adtrobitt. 

Under  Kansas  City  Charter,  art  9,  p.  137, 
providing  tliat  the  city  council  shall  have  power 
to  construct  sidewalks  "to  such  extent,  of  such 
dimensions,  and  with  such  material  •  •  • 
as  may  be  provided  by  ordinance,"  prescribing 
the  width  of  a  sidewalk  is  a  legislative  function 
which  devolves  on  the  city  council,  and  which  it 
cannot  delegate  to  a  ministerial  officer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
0«it.  Dig.  Municipal  Corporations,  {  766.] 

2.  Sake. 

Under  Kansas  City  Charter,  art.  9,  p.  137, 
authorizing  the  city  council  to  construct  side- 
walks of  such  dimensions  and  in  such  manner 
as  may  be  provided  by  ordinance,  a  sidewalk 
ordinance  providing  that  the  width  of  the  side- 
walk shall  "not  be  less  than  five  feet,  laid  so 
that  the  outer  edge  shall  be  as  directed  by  the 
city  engineer,"  does  not  authorize  the  engineer 
to  let  the  work  at  any  dimension  greater  thut 
the  minimum  and  thus  constitute  an  unwarrant- 
ed delegation  of  legislative  authority  to  him, 
but  requires  him  to  let  the  contract  in  the  lan- 
guage of  the  ordinance,  and  is  consequently  suffi- 
ciently definite  as  to  the  width  of  the  sidewalk  to 
satisfy  the  charter  provision,  as  it  may  be  assumed 
that  the  contractors  will  bid  upon  the  minimum 
dimension,  and  the  ordinance  therefore  prac- 
tically provides  for  a  sidewalk  five  feet  in 
width. 

3.  Samk. 

Where  the  space  between  the  property  line 
and  the  curbing  on  a  street  was  11  feet,  an 
ordinance  providing  for  the  construction  of  a 
sidewalk  not  less  than  6  feet  In  width,  to  be 
laid  "so  that  the  outer  edge  shall  be  as  directed 
by  the  city  engineer,"  delegates  to  the  city 
engineer  the  authority  to  locate  the  walk  with- 
in the  11-foot  space,  and  is  consequently  invalid 
for  uncertainty,  under  Kansaa  City  Charter, 
art  9,  p.  137,  authorizing  the  city  council  to 
construct  sidewalks  of  such  dimensions  and 
under  such  regulations  as  may  be  provided  by 
ordinance. 

4.  Same— Pabtial  Irvaliditt  of  Obd;rarci 
— Kkfect. 

.  Under  Kansas  City  Charter,  art  9,  p.  137, 
anthorizing  the  city  council  to  construct  side- 
walks of  such  dimensions  and  under  such  regu- 
lations as  may  be  provided  by  ordinance,  where 
an  ordinance  for  the  construction  of  a  sidewalk 
contains  no  provision  for  the  width  or  location 
of  the  walk,  except  that  embraced  in  an  invalid 
section,  the  rejection  of  the  Invalid  section 
leaves  no  authority  for  the  construction  of  the 
walk,  and  renders  the  ordinance  and  tax  bills 
issued  thereunder  unenforceable. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Action  by  Jeremiah  W.  Ramsey  against 
Annie  C.  Field  and  another.  F^om  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Wm.  E.  Smith,  for  appellant  Gage,  Ladd 
&  Small  and  R.  H.  Field,  for  respondents. 

ELLISON,  J.  This  action  was  Instituted 
to  recover  the  amount  of  three  special  tax 
bills  issued  for  tlie  construction  of  a  sidewalk 
in  front  of  defendant's  property  on  Balti- 
more avenue,  in  Kansas  City.  The  judgment 
In  the  trial  court  was  for  the  defendant    In 


ills  reply  to  defendant's  answer,  plaintiff 
made  the  following  admission  of  facts  in  tbe 
case:  "Plaintiff  admits  that  Baltimore  ave- 
nue was  then,  as  now,  fifty  (50)  feet  wide,  aud 
tbe  division  line  between  tbe  roadway  for 
vehicles  and  teams,  and  tbe  sidewalk  for 
pedestrians,  was  tbe  curbing  set  and  con- 
structed thereon,  eleven  feet  from  tbe  line 
of  tbe  private  property,  abutting  on  Baltimore 
avenue,  wltb  tbe  said  eleven  feet,  or  so  mucb 
thereof  that  should  be  appropriated  by  ordi- 
nance of  said  city,  left  for  sidewalk  purposes, 
tbat  tbe  width  and  tbe  location  of  tbe  said 
walk  constructed  under  said  Ordinance  No. 
10,239  on  Baltimore  avenue,  was  not  deter- 
mined nor  prescribed  by  ordinance  of  said 
city,  other  than  as  prescribed  In  section  3, 
of  said  ordinance  as  follows:  'Sec.  3.  Tbe 
width  of  tbe  sidewalk  shall  not  be  less  than 
five  (6)  feet,  laid  so  tbat  the  outer  edge  shall 
be  as  directed  by  tbe  dty  engineer.'" 

Tbe  defendant  insists  that  tbe  ordinance 
just  quoted  Is  void,  in  tbat  It  falls  to  prescribe 
the  width  of  tbe  sidewalk.  The  (barter  of 
Kansas  City  provides  tbat  the  dty  council 
shall  have  power  to  construct  sldewallu  "to 
such  extent,  of  such  dimensions,  and  with 
such  material,  and  in  such  manner,  and  under 
such  regulations  as  may  be  provided  by  ordi- 
nance." Cliarter,  art  0,  p.  187.  It  thus 
clearly  appears  that  the  width  of  a  sidewalk 
is  a  legislative  function  devolving  on  the  city 
council.  This  tbe  plaintiff  does  not  deny;  but 
be  says  the  ordinance  did  sufficiently  pre- 
scribe the  width  of  tbe  walk.  To  prescribe 
tbat  a  walk  shall  not  be  "less  than  five 
feet"  in  width  Is  a  provision  tbat  it  may  be 
any  greater  number  of  feet,  and  so  a  walk  ten 
feet  wide  would  meet  tbe  requirement  of  the 
ordinance  as  fully  as  one  of  five  feet  Tbe 
question  has  been  directly  decided  by  the  Sn- 
pr^ne  Court  of  Illinois;  the  court  saying  tbat 
"we  are  unable  to  see  bow  It  can  be  seriously 
contended  tbat  to  describe  a  walk  as  'not  less' 
or  'not  more  than'  so  many  feet  wide  is  a  sub- 
stantial compliance  with  tbe  statute,  wblcfa 
requires  tbe  ordinance  to  prescribe  tbe  width 
of  a  sidewalk."  Mansfield  v.  People,  164  111. 
611,  46  N.  E.  976,  aflflrmed  and  approved  in 
People  V.  Hills,  193  111.  281,  61  N.  E.  1061. 
But  It  Is  also  held  by  that  court  (distingntsb- 
Ing  those  cases)  that,  where  the  material 
which  a  contractor  was  to  use  should  be  "not 
less"  than  certain  named  dimensions,  tbe 
ordinance  was  valid.  Thus  that  curbstones 
should  "not  be  less  than  four  feet  long";  that 
a  bed  of  sand  should  "not  be  less  than  seven 
inches";  tbat  the  bed  of  cinders  for  a  pave- 
ment should  be  "at  least  six  inches  deep." 
And  tbe  Supreme  Court  of  this  state  In  Sbee- 
ban  V.  Gleeson,  46  Mo.  100,  reluctantly  held 
tbat  an  ordinance  prescribing  tbat  a  curb 
should  "not  be  less  than  four  inches  in  thick- 
ness" was  valid. 

It  seems  to  me  tbat  the  true  solution  of  tbe 
question  depends  upon  tbe  character  of  tbe 
authority,  which  tbe  ordinance  confers  upon 
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the  city  officer  letting  the  contract  for  the 
work.  It  8ucb  an  ordinance  means  tliat  anch 
officer  must  let  the  contract  in  the  language 
of  the  ordinance,  then  we  may  very  well  con- 
dnda  that  it  is  definite  enough  to  use  the  ex- 
pression "not  less  than"  a  certain  named  di- 
mension. For,  practically  speakmg,  it  may 
be  assumed  that  contractors  will  always 
flgnre  and  bid  upon  the  minimum  dimension, 
and  thus  "not  less  than"  a  certain  mentioned 
number  of  feet  would,  for  all  practical  pur- 
poses, be  that  number  of  feet  which  is  men- 
tioned. But,  If  such  an  ordinance  is  to  be 
construed  as  authorising  the  contracting  offi- 
cer, in  his  discretion,  to  let  the  work  at  any 
dimension  greater  than  the  minimum,  mani- 
festly it  ought  to  be  held  invalid,  as  being  a 
failure  to  exercise  the  legislative  function 
cast  ai>on  the  council  by  the  charter  and  dele- 
gating it  to  a  ministerial  officer.  We  there- 
tore  must  conclude  that  the  Supreme  Court 
in  the  Sheehan  Case  assumed  that  the  ordi- 
nance there  considered  meant  that  the  city 
engineer  should  advertise  for  bids  and  let  the 
contract  in  the  language  of  the  ordinance,  and 
tliat  it  did  not  mean  that  he  bad  any  dis- 
cretion above  the  minimum  dimension  stated. 

As  to  that  part  of  defendant's  objection  to 
the  ordinance  here  under  consideration,  we 
feel  bound  by  the  decision  of  the  Suprone 
Court  In  the  Sheehan  Case;  for  we  cannot  see 
any  practical  distinction  between  the  ordi- 
nance in  that  case,  prescribing  that  curbing 
"sliall  not  be  less  than  four  inches  in  thick- 
ness, and  shall  be  set  In  the  groimd  at  least 
twelve  Inches  below  the  surface  of  the  pave- 
ment," and  the  ordinance  In  this  case,  pre- 
scribing that  "the  width  of  the  sidewalk  shall 
not  be  less  than  five  feet." 

But  the  second  branch  of  def  aidant's  objec- 
ti(8i  to  the  ordinance  must  be  sustained.  The 
space  between  the  property  line  and  the  curb- 
ing next  to  the  street,  properly  used  for 
veblcles,  was  11  feet,  and  so  imder  this  ordi- 
nance the  "outer  edge"  of  the  walk  might 
reach  to  the  curb,  "if  directed  by  the  city  en- 
gineer." In  other  words,  the  city  engineer 
was  left  to  say  where  the  walk  should  be 
laid  within  the  space.  That  was  a  "manner" 
and  "regulation"  which  the  charter  com- 
mands the  council  to  direct,  and  it  cannot  be 
delegated  to  the  engineer.  If  it  be  said  that 
tlie  council  Itself  has  undertaken  to  locate 
the  walk,  we  would  be  compelled  to  answer 
that  It  was  so  indefinite  as  to  be  invalid  for 
uncertainty.  Wetmore  v.  Chicago,  206  IlL 
387,  60  N.  B.  234.  In  McChesney  v.  City  of 
CbicaBD.  171  III.  253,  49  N.  E.  548,  a  sidewalk 
ordinance,  which  contained  nothing  from 
which  it  could  be  Inferred  whether  the  walk 
was  to  adjoin  the  curb  line  or  property  line, 
was  held  to  be  void  for  uncertain^.  If  the 
power  yiaa  put  in  the  hands  of  the  dty  en- 
gineer, then  It  was  an  unauthorized  delega- 
tion. Bradford  v.  City  of  PontUc,  165  111. 
616,  46  N.  B.  794;  McCrowell  v.  City  of  Bris- 
tol, 89  Ta.  652,  16  S.  B.  867,  20  L.  R.  A.  653; 
Oiase  ▼.  Scheerer,  186  CaL  248,  68  Pac.  76S. 


And  so  it  has  been  decided  In  this  state  in  a 
great  number  of  cases.  Haag  v.  Ward,  188 
Mo.  347,  S48,  86  S.   W.  391. 

But  plaintiff  urges  that  much  of  the  walk 
authorised  by  the  ordinance  had  been  built 
by  the  other  property  owners  along  the  line 
In  front  of  their  property;  that  such  walk, 
so  built,  was  five  feet  vride  and  a  certain  uni- 
form distance  from  the  curb  line;  and  that 
the  walk  in  controversy  was  built  to  be  uni- 
form with  such  other  portions  of  the  walk. 
We  cannot  see  how  that  can  aid  the  case. 
It  is  an  attempt  to  validate  the  ordinance  by 
showing  what  was  done  under  It  In  Brown 
V.  City  of  Denver,  7  Colo.  305, 3  Pac.  455,  it  is 
said  that:  "A  valid  assessment  cannot  be 
made  under  an  invalid  ordinance,  and  Its 
constitutionality  [the  ordinance]  is  not  to  be 
tested  by  what  has  been  done  under  it,  but 
by  what  it  authorized  to  be  done  by  virtue  of 
Its  provisions."  In  other  words,  the  validity 
of  an  ordinance  was  to  be  tested  like  the 
validity  of  a  statute.  In  the  City  of  St 
Louis  V.  Allen,  53  Mo.  56,  the  court  said  of  an 
Illegality  authorized  by  statute:  "It  Is  true 
it  is  not  likely  to  happen,  but  the  fact  that 
it  may  possibly  happen  is  enough  to  condemn 
the  law."  To  the  same  effect  are  Dexter  v. 
City  of  Boston,  176  Mass.  247,  67  N.  K.  379, 
79  Am.  St  Rep.  306;  Colon  v.  Lisk,  153  N.  T. 
194,  47  M.  B.  302,  60  Am.  St  Rep.  609;  Col- 
lins ▼.  New  Hampshire,  171  IT.  S.  33,  34, 18 
Sup.  Ct  768,  43  L.  Bd.  60;  and  Minn.  v. 
Barber,  136  U.  S.  313,  10  Sup.  Ct  862,  84 
L.  Ed.  455. 

Plaintiff  further  suggests  tliat  an  objection- 
able and  invalid  section  of  an  ordinance  may 
be  rejected  and  yet  the  remaining  portion  be 
enforced,  and  cites  Haag  v.  Ward,  18G  Mo. 
825,  86  S.  W.  391,  in  support  thereof.  That 
case  does  not  sustain  plaintiff.  It  is  there 
decided  that  an  invalid  section  may  be  re- 
jected and  the  remainder  of  the  ordinance 
stand  if  it  would  be  complete  authority  under 
the  charter  to  construct  the  work  provided 
for.  But  In  this  case,  if  we  reject  section 
3,  there  Is  no  provision  for  width  or  location 
of  the  walk  left,  and  therefore,  in  effect,  no 
authority  for  its  construction. 

We  will  affirm  the  Judgment    All  concur. 


McDonald  v.  mcDonald. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  8.  1906.T 
Continuance— Obdkb—Sbttino  Aside. 

An  action  for  divorce  was  continued  on  the 
ground  of  defendant's  detention  in  another  state 
on  aoconnt  of  illness.  Two  days  later,  the  con- 
tinuance was  set  aside  and  the  cause  set  for 
hearing  four  days  thereafter.  When  the  con- 
tinuance was  set  aside,  defendant's  counsel  did 
not  know  her  address,  and  some  of  her  im- 
portant witnesses  resided  at  distant  places  in 
the  state.    Held  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Continuance,  M  «2,  58,  149.] 

Appeal  from  Circuit  Court,  Pettis  Oounly; 
Louis  Hoffman,  Judge. 
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Action  by  Oeorge  E.  McDonald  against  AI- 
mena  P.  McDonald.  From  an  order  setting 
aside  a  continuance,  and  setting  the  case 
for   bearing,   defendant  appeals.    Reversed. 

Montgomery  &  Montgomery  and  Porter- 
field  ft  Conrad,  for  appellant  Charles  B. 
Morrow,  W.  D.  Steele,  Oeo.  F.  Longan  and 
C  O.  Kelly,  for  respondent. 

ELLISON,  J.  The  plaintiff  Instituted  his 
action  for  divorce.  The  cause  came  on  for 
hearing  in  the  trial  court  at  the  May  term, 
1005.  The  defendant  made  application  for 
a  continuance,  and  on  May  25tti,  the  court 
continued  the  cause  to  September  26,  1905. 
On  May  27tb,  the  court  set  aside  the  con- 
tinuance, and  set  the  case  for  bearing  on 
June  Ist  On  the  latter  day,  plalntlfT  was 
granted  a  divorce,  the  defendant  not  being 
'  present  at  the  hearing.  Defendant  then  ap- 
pealed to  this  court 

Defendant  was  not  present  In  court  be- 
ing absent  from  the  state,  when  the  cause 
was  continued  at  her  Instance,  through  her 
attorneys.  The  ground  of  continuance  was 
Inability  of  defendant  to  attend  court  being 
detained  in  Illinois  on  account  of  sickness. 
It  appears  that  immediately  after  the  con- 
tinuance plaintiff  l>egan  an  Inquiry  into  the 
reality  of  her  allegatlim  that  she  was  sldt 
In  Illinois  and  that  he  received  answers  by 
telegraph  from  persons  in  that  state,  which, 
if  true.  Indicated  strongly  that  defendant 
was  not  sick,  at  least  so  as  to  be  disabled 
from  attending  court  Thereupon,  on  the 
27tb  day  of  May,  the  trial  court  after  hear- 
ing these  telegrams  read,  concluded  that  the 
continuance  had  not  been  obtained  fairly 
or  in  good  faith,  and  set  it  aside,  and  then 
immediately  put  the  cause  down  for  hearing 
an  June  1st  being  four  days  thereafter, 
counting  an  Intervening  Sunday.  On  June 
1st,  defendant  still  being  absent,  made  an 
application  through  her  attorneys  for  a  con- 
tinuance, which  the  court  overruled.  It  ap- 
pears that  on  May  27th,  when  the  court  set 
aside  the  continuance  and  set  the  case  for 
June  Ist  the  defendant's  counsel  did  not 
then  know  her  address  in  Illinois.  That 
some  of  the  witnesses  in  her  behalf.  Impor- 
tant to  her  case,  were  not  at  Sedalia,  the 
place  where  the  cause  was  pending,  but  re- 
sided at  distant  places  in  the  state.  The 
trial  court  erred  in  setting  aside  the  con- 
tinuance and  setting  the  cause  for  hearing 
so  soon  thereafter.  The  charges  each  of  the 
litigants  makes  against  the  other,  are  of  a 
very  serious  nature.  Judging  from  the  argu- 
ment of  counsel  at  the  hearing  of  this  appeal, 
there  is  much  feeling  in  the  controversy, 
which  promises  a  full  and  complete  investi- 
gation into  the  matrimonial  affairs  of  the 
couple.  Manifestly,  a  time  too  short,  the 
circumstances  considered,  was  allowed  the 
defendant  for  preparation  for  trial  after  her 
continuance  was  set  aside. 

As  the  cause  will  be  beard  on  the  merits. 


we  r^raln  from  any  comment  upon  phases 
of  the  case  pertaining  to  the  merits,  which 
appeared  in  the  argument  made  by  the  re- 
spective counsel  And,  In  view  of  our  con- 
clusion, it  is  not  necessary  to  notice  the 
point  made  that  the  trial  court  erred  in 
setting  aside  the  continuance  on  a  hearing 
of  unsworn  matter  in  the  shape  of  telegrams 
from  persons  residing  In  another  state. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded.    All  concur. 


COONCH  V.   NATIONAL  BISODIT  CO. 

(Kansas  City  Court  of  Appeals.    Missoori. 
Jan.  8,  1806.) 

Masteb  and  Servant— Injtjbim  to  Skbvart 

— MlHOBS— CONTBIBUTOBY   NEGUOERCK. 

Plaintiff,  a  boy  14  years  and  6  months  old, 
was  employed  in  defendant's  cracker  bakery  to 
guide  or  turn  emptv  cracker  pans  on  a  conveyor 
which  operated  wiui  a  slow  movement  by  means 
of  an  endless  chain  over  sprockets.  Plaintiff  knew 
that  defendant  used  pans  with  pieces  oat  of 
the  bottom,  and  had  lieen  warned  several  times 
not  to  let  his  fingers  get  caught  but  to  keep 
them  out  of  the  openings  In  the  bottoms  of  the 
trays:  Notwithstanding  snch  warnings,  he  per- 
mitted his  fingers  to  pass  through  such  openings 
into  the  chain  and  remain  there  until  they  were 
injured  by  the  chain  passing  over  the  sprocket 
He  testified  that  he  could  see  the  openings  in 
bottoms  of  the  trays,  and  the  reason  why  he 
did  not  see  the  hole  at  the  time  he  put  his 
fingers  there  was  that  he  was  not  paying  at- 
tention. Held,  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  692-e9a] 

Appeal  from  Circnlt  Court  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  EMdie  B.  Coonce,  by  Henry 
Coonce,  bis  next  friend,  against  the  National 
Biscuit  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Harkless,  Crysler  ft  Histed,  for  appellant 
Battle  McCardle  and  MUton  J.  Oldham,  for 
respondent 

ELLISON,  J.  The  plaintiff  was  an  em- 
ploye of  the  defendant  and  while  engaged 
in  its  service  he  suffered  the  injury  for  which 
he  brought  this  action,  and  recovered  judg- 
ment in  the  trial  court  for  $200. 

Plaintiff's  work  was  in  the  cracker  depart- 
ment At  the  time  be  was  Injured  he  was 
standing  at  the  end  of  a  conveyor,  which  was 
a  contrivance  operating  on  some  sptur  wheels, 
which  had  an  endless  chain  running  around 
them,  and  which  was  a  conveyor  to  carry 
wooden  pans  or  trays  containing  crackers 
from  the  south  end  of  the  department  to  this 
department  The  crackers  would  be  taken 
out  by  girls  as  the  trays  passed  along,  moving 
very  slowly;  that  is  to  say,  the  pans  had  a 
constant  slow  movement — so  slow  that  the 
crackers  could  be  taken  out  by  the  girls  as  they 
passed,  and  the  tray  continue  to  move  on 
empty  to  the  end  of  the  conveyor,  where  the 
plaintiff  stood.  They  would  then  be  turned 
under  the  conveyor  and  carried  back  again 
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beneaUi  It  on  anotbor  carrier  to  tbelr  start. 
lug  point;  the  syatem  constltntlng  a  con- 
stant return  of  tbe  pans.  This  conveyw  was 
aboat  30  feet  In  length  and  abont  4  feet  In 
width  and  stood  up  S^  feet  from  the  floor. 
On  the  sprockets  at  either  side  of  the  convey- 
or ran  an  endless  chain,  with  smail  links 
about  an  Inch  long,  which  pass  over  the 
sprocket,  and  thus  ke^  up  the  slow  revolu- 
tion of  the  conveyor  carrying  the  pans.  When 
the  trays  reached  where  the  plaintiff  stood, 
his  dutle«  were  to  g^iide  or  turn  them  under 
so  that  they  would  be  conveyed  back,  to  be 
again  loaded  with  crackers;  and  also  to  take 
out  pieces  of  crackers  left  In  the  tray.  At 
the  time  of  his  Injury  plaintiff  was  taking 
some  broken  crackers  out  of  a  tray,  which 
had  a  piece  of  the  bottom  out  about  two 
Inches  wide  extending  across  the  tray.  He 
put  his  fingers  through  this  opening  as  the 
tray  moved  along,  his  hand  moving  with  it, 
until  they  were  caught  on  one  of  the  wheels 
carrying  the  chain,  and  one  of  them  Injured. 
We  cannot  allow  this  judgment  to  stand 
in  tbe  face  of  the  evidence  given  by  plaintiff 
in  his  own  behalf.  He  makes  a  very  candid 
statement  showing  himself  to  blame  for  bis 
injury,  and  the  defendant  not  at  fault  He 
stated  that  he  knew  that  defendant  used 
trays  with  pieces  out  of  the  bottom  similar 
to  tbe  one  at  wlilch  he  was  hurt;  that  de- 
foidant's  foreman  had  warned  him  several 
Umes  not  to  let  his  fingers  get  caught,  "to 
keep  them  out  of  these,  and  watch  it,"  and 
be  also  heard  him  warning  the  others;  that 
he  Instructed  him  how  to  perform  his  service ; 
tliat  he  knew  what  would  result  if  he  did  put 
his  flngera  through;  that  be  could  see  the  holes 
or  the  <q>enlng8  in  the  bottoms  of  the  trays 
as  thegr  passed  along;  and  that  the  reason 
he  did  not  see  the  hole  at  the  time  he  put 
his  flngera  through  was  that  he  "wasn't  look- 
ing over  that  way,"  and  that.  If  he  had  paid 
any  attention  and  looked,  he  could  not  have 
failed  to  see  it  On  re-ezamlnation  by  his 
attorney  he  did  not  qualify  the  foregoing. 
He  stated  that  he  did  not  see  the  hole.  But 
that  was  for  a  good  reason — he  was  not  look- 
ing. He  was  asked  by  his  attorney,  "Were 
yon  paying  attention  to  your  business?"  and 
"You  were  looking  out  to  attend  to  your  busi- 
ness, weren't  you?"  and  be  answered,  "Yes, 
sir."  This  was,  of  course,  a  m^e  conclusion 
of  bis,  and  did  not  qualify  nor  modify  bis  spe- 
dflc  stat«nents  of  facts.  There  Is  a  state- 
ment In  plaintiff's  petition  which  was  not 
borne  oat  by  the  facts.  It  is  that  plaintiff's 
hand  "was  caught  in  a  broken  place  In  the 
bottom  of  the  tray."  That  statement  would 
indicate  that  bis  hand  was  forcibly  held  in 
tbe  broken  place  until  it  was  carried  along 
to  the  wheel  and  hurt  The  fact  was  that 
he  merely  put  his  fingers  through  tbe  broken 
place  (one  of  them  through  a  link  in  the 
chain)  and  allowed  them  to  remain  as  tbe 
tray  moved  along  until  they  came  in  contact 
wlUi  tbe  wheels.  Necessarily,  he  must  have 
known  that  his  fingers  were  through  the  hot- 
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I  tom  of  tbe  box  and  one  of  tbem  In  the  link 
,  and  that  It  was  liable  to  be  bruised  or  mash- 
I  ed  as  it  moved  along  to  the  wheel.    Tbe  only 
I  explajoation  to  be  given  is  that  he  himself 
gave,  that  he  was  paying  no  attention  and 
not  looking.    His  positive  and  unequivocal 
statement  of  the  facts  of  the  case  bar  a  re- 
covery. 

It  Is  true  that  at  the  time  of  his  injury  he 
was  only  14  years  and  6  months  old,  and  a 
year  older  at  the  time  he  testified.  But  the 
simple  nature  of  hia  work,  the  explanations 
of  what  he  was  to  do,  the  warnings  he  was 
given,  and  the  ease  with  which  he  could  have 
performed  the  work  safely,  with  even  th? 
most  ordinary  attention,  disclose  that  the 
case  is  without  merit,  unless,  indeed,  we  are 
to  hold  that  an  employer  Is  an  insurer  of 
the  safety  of  an  employs  of  that  age. 

The  Judgment  must  be  reversed.  All  con- 
cur. 


HBINTZ  V.  8T.  LOUIS  TRANSIT  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan.  2, 
1906.    Rehearing  iJenied  Jan.  16,  1906.) 

1.  Stbekt  Kailboaob— Collisions  with  Vb- 
HICIJI8— Failubk  of  Motobman  to  Riro 
Bbix. 

Where  a  driver  saw  a  car  approaching  be- 
fore or  at  the  time  he  turned  to  cross  tbe  track, 
the  failure  of  tbe  motorman  to  ring  the  bell 
afforded  him  no  right  of  action  for  injnries  re- 
ceived l;y  being  struck  by  the  car. 

[Ed.  Note. — For  cases  in  point,  see  vol  41, 
Ont  Dig.  Ralkoads,  (  1259.] 

2.  Sakx— PBOHisnxD  Batk  or  Spbbd. 

It  is  negligence  per  se  to  run  a  street  car 
at  a  speed  prohibited  by  a  city  ordinance. 

riBd.  Note. — For  cases  in  point,  see  voL  44, 
C!ent  Dig.  Street  Railroads,  {  176.] 

8.  Samb  —  Qttestion  roa  Jtjbt  —  Cowtbibtt- 

TOBT  NBOLIOEROB. 

Where  a  driver  of  a  vehicle  saw  a  car  ap- 
proaching, and  believed  he  would  Iiave  time  to 
cross  l>eiore  It  would  overtake  him,  and  in  so 
doing  he  was  struck  by  the  car  and  injured,  and 
the  injury  would  not  have  been  caused  but  for 
defendant's  running  tbe  car  at  a  rate  of  speed 

Srohibited  by  ordinance,  the  question  of  such 
river's    contributory    negligence    was    for    the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44. 
Cent.  Dig.  Street  Railroads,  {  257.] 

Appeal  from  St  Louis  Circuit  (}ourt; 
O'Neill  Ryan,  Judge. 

Action  by  Jacob  Helntz,  Jr.,  against  the 
St  Louis  Transit  Company.  From  a  Judg- 
ment granting  a  new  trial,  plaintiff  appeals. 
Reversed. 

Block,  Sulliven  &  Erd,  for  appellant 
Boyle,  Priest  &  Lehman,  for  respondent 

BLAND,  P.  J.  On  October  30,  1903,  about 
6:30  p.  m.,  plaintiff  was  driving  his  two- 
horse  wagon  on  the  west  side  of  Broadway, 
\n  tbe  city  of  St  Louis.  Defendant  has  a 
double  railroad  track  in  the  center  of  Broad- 
way. (3ars  traveling  north  mu  on  the  east 
tra<^,  and  those  traveling  south  run  on  the 
west  track.    Plaintiff  attempted  to  cross  the 
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tracks  hj  driving  diagonally  to  tbe  east  side 
of  tbe  street  His  horses  were  traveling  In 
n  walk.  When  plaintiff  started  across  the 
street  he  looked  south  and  saw  a  car  about 
one-half  block,  or  150  feet  away,  traveling 
north.  He  did  not  stop  or  hurry  his  team, 
but  proceeded  to  cross  the  track  in  a  walk. 
The  car  overtook  him  Just  as  tbe  front  wheel 
of  his  wagon  rolled  over  the  east  rail  of  tbe 
east  track.  The  wagon  was  pushed  back  to 
the  west  track,  tbe  horses  thrown  and  dragged 
under  the  car,  and  plaintiff  was  thrown  from 
the  wagon  to  the  ground.  The  wagon  and 
horses  were  damaged,  and  plaintiff  received 
injuries.  He  recovered  a  verdict  for  12,500. 
At  tbe  close  of  plaintiff's  evidence  tbe  de- 
fendant moved  the  court  for  a  peremptory  in- 
struction to  find  for  it,  which  the  court  re- 
fused to  give..  One  of  tbe  errors  assigned  in 
tbe  motion  for  new  trial  is  tbe  refusal  of 
the  court  to  give  this  instruction.  Tbe  court 
granted  a  new  trial  on  tbe  sole  ground  that 
it  was  of  the  opinion  that  error  was  com- 
mitted in  refusing  defendant's  said  instruc- 
tion. Plaintiff  appealed  from  the  order  grant- 
ing a  new  trial. 

Tbe  negligence  alleged  was  the  failure  of 
tbe  motorman  to  ring  tbe  bell  as  required  by 
ordinance,  running  the  car  at  a  prohibited 
rate  of  speed,  and  violation  of  the  vigilant 
watch  ordinance.  In  addition  to  tbe  facts 
above  stated,  plalntlfrs  evidence  is  that  tbe 
car  was  running  at  a  speed  of  25  miles  per 
hour;  that  the  motorman  did  not  ring  the 
bell  or  check  tbe  speed  of  the  car,  until  it 
was  within  five  or  ten  feet  of  tbe  wagon ; 
that  it  was  not  dark,  and  a  large  electric 
light  banging  near  the  scene  of  tbe  accident 
was  lighted.  There  Is  no  evidence  as  to  the 
distance  In  which  a  car  running  at  a  speed  of 
25  miles  per  hour  could  be  stopped.  The 
want  of  such  evidence  eliminates  from  tbe 
case  tbe  application  of  tbe  humanitarian  or 
last  chance  doctrine,  and  leaves  for  consid- 
eration only  two  acts  of  negligence  alleged 
and  proven :  First,  tbe  failure  of  the  motor- 
man  to  ring  the  bell ;  second,  running  tbe  car 
at  a  prohibited  rate  of  speed.  Tbe  first  af- 
fords plaintiff  no  right  of  action  or  ground 
of  complaint,  for  the  reason  be  saw  tbe  car^ 
l)efore,  or  at  tbe  time,  be  turned  to  cross  tbe 
track.  To  have  rung  the  bell  would  not  have 
warned  him  of  a  danger  be  did  not  know  of 
before  be  was  in  a  position  of  peril.  Murray 
V.  Transit  Co.,  176  Mo.  183,  75  S.  W.  611.  In 
respect  to  the  second  act  of  negligence — run- 
ning tbe  car  at  a  prohibited  rate  of  speed — 
we  may  repeat  what  has  often  been  ruled 
by  all  tbe  appellate  courts  of  tbe  state,  name- 
ly, that  it  is  negligence  per  se  to  run  a  street 
car  at  a  speed  prohibited  by  a  city  ordinance. 
Plaintiff  proved  a  good  cause  of  action  by  of- 
fering tbe  ordinance  In  evidence  and  prov- 
ing Its  violation.  But  it  Is  insisted  that,  not- 
withstanding defendant's  negligence  In  run- 
ning Its  car  at  a  prohibited  rate  of  speed,  it 
is  not  liable,  for  the  reason  plaintifTs  own 
evid^ice  conclusively  shows  be  was  guilty  of 


negligence  that  contributed  to  bis  Injury. 
Plaintiff  testified  that  be  saw  tbe  car  coming 
at  "full  speed"  when  be  turned  bis  horses 
to  cross  tbe  track,  and  thought  be  would  have 
time  to  cross  before  tbe  car  would  overtake- 
him,  but  could  not  tell  at  what  rate  of  speed 
tbe  car  was  traveling.  His  judgment  was  at 
fault,  and  If  be  is  to  be  convicted  of  negli- 
gence, as  a  matter  of  law,  it  must  be  on  tbe 
ground  that  he  did  not  realize  tbe  speed  at 
which  tbe  car  was  running.  He  was  In  front 
of  the  car,  and  it  was  coming  toward  iAm. 
In  this  situation  It  was  difficult,  if  not  im- 
possible, for  him  to  correctly  estimate  its 
speed.  On  a  very  similar  state  of  facts  this 
court.  In  Murray  v.  Transit  Co.,  108  Mo.  App. 
501,  83  S.  W.  995,  following  what  tbe  Supreme 
Court  tacitly  decided  on  a  prior  appeal  of 
the  same  case  to  that  court  (Murray  v.  Tran- 
sit Co.,  176  Mo.  188,  75  S.  W.  611),  held  that 
the  question  of  whether  or  not  tbe  plain- 
tiff was  guilty  of  contributory  negligence 
was  for  the  jury. 

If  a  motorman  operating  a  street  car  sees 
a  pedestrian  or  vehicle  crossing  or  alMnt  to 
cross  the  tracks  in  front  of  bis  car  in  time 
to  stop  the  car  and  avoid  a  collision,  and  be 
falls  to  do  so  and  Injury  results,  tbe  motor- 
man  will  be  held  to  have  been  negligent. 
That  he  hoAestly  believed  tbe  pedestrian  or 
vehicle  would  clear  tbe  tracks  in  time  to  es- 
cape danger  from  tbe  car  would  not  be  receiv- 
ed as  an  excuse  for  bis  error  of  jnd«nnent. 
If  one  afoot  or  driving  a  vehicle  attempts  to 
cross  a  street  railroad  track  without  first 
looking  and  listening  for  an  approaching  car, 
be  will  be  adjudged  guilty  of  negligence  as 
a  matter  of  law;  and,  If  be  goes  upon  the 
track  In  such  close  proximity  to  a  car  that 
a  collision  Is  unavoidable,  and  Is  injured,  be 
cannot  recover.  His  duty  to  look  and  listen 
before  proceeding  to  cross  tbe  track  is  co- 
equal with  that  of  the  motorman  to  keep  a 
vigilant  watch  ahead,  eta  Yet,  according  to 
the  decisions  in  the  Murray  Cases,  if  a  pe- 
destrian or  driver  of  a  vehicle  looks  and  sees 
a  car  approaching,  but  underestimates  its 
distance  from  him  and  proceeds  to  cross,  be- 
lieving be  has  time,  and  Is  Injured  by  being 
struck  by  tbe  car,  bis  error  of  judgment  tends 
to  excuse  blm,  and,  instead  of  convicting  him 
of  negligence  as  a  matter  of  law,  whether  or 
not  be  was  negligent  is  a  debatable  question 
that  should  be  submitted  to  the  Jury  to  be 
threshed  out  by  them.  The  reason  for  this 
discrimination  Is  that  tbe  motorman,  from 
bis  experience  and  skill  and  from  bis  posi- 
tion of  vantage,  Is  presumed  to  know  tbe 
speed  of  bis  car,  tbe  time  and  space  in  which 
he  may  stop  It  in  safety,  and  tbe  distance 
he  Is  from  one  In  peril  on  or  about  to  go  upon 
the  trade ;  while  the  pedestrian  on  or  about  to 
go  upon  tbe  track  acts  upon  the  appearances 
as  they  present  themselves  to  blm,  and  If 
be  is  deceived  thereby  and  Is  injured,  and 
the  appearances  are  such  as  might  deceive  s 
man  of  ordinary  skill  and  prudence,  then 
he  is  not  guilty  of  negligence  as  a  matter  of 
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law,  and  tbe  question  whether  or  not  be  was 
Diligent  should  be  referred  to  the  jury, 
where  the  evidence  shows,  as  In  this  case, 
that  he  would  not  have  been  Injured  but  for 
the  negligence  of  the  motorman. 

Respondent  cites  and  relies  upon  the  case 
of  Fanning  v.  Transit  Company,  103  Mo.  App. 
151,  78  S.  W.  62.  The  evidence  In  the  Fan- 
ning Case  shows  that  the  plaintiff  saw  the 
car  that  struck  her,  coming  at  a  rapid  and 
reckless  rate  of  speed  (a  mob  being  In  pnrsult 
of  the  person  in  charge  of  the  car)  ;  that 
plaintiff  had  time  to  cross  the  tra<^  before 
the  arrival  of  the  car.  If  she  had  used  ordi- 
nary diligence,  as  did  her  two  companions, 
who  preceded  her.  The  evidence  also  shows 
that  She  saw  tbe  car  when  it  was  from  200  to 
250  feet  from  the  crossing  and,  without  again 
looking,  leisurely  proceeded  to  cross  the  track 
and  was  struck  Just  as  she  stepped  over 
the  outside  rail.  As  to  her  contribntory  neg- 
ligence, under  the  evidence,  there  could  be 
but  one  reasonable  opinion. 

On  tbe  facts  In  the  case  at  bar,  reasonable 
men  might  differ  as  to  whether  or  not  plain- 
tiff was  guilty  of  contributory  negligence,  and 
for  this  reason  the  case  should  have  been 
submitted  to  tbe  Jnry. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  set  aside  the  order  sustaining  the  motion 
for  new  trial,  to  overrule  said  motion,  and 
enter  judgment  on  the  verdict  of  the  jury. 
All  concur. 


MURMANN  et  al.  v.   WISSLER. 

<8t.  tionis  Court  of  Appeals.    Missouri.    Jan. 
16,  1806.) 

1.  Sazjes— Delat  in  Dbmvebt— Waivkb— Ao- 

CEPTAHCC. 

The  acceptance  of  goods,  after  the  expira- 
tion of  the  time  within  which  they  were  to  be 
delivered.  Is  bnt  prima  facie  evidence  of  the 
buyer's  waiver  of  the  delay. 

[Ed.  Note. — ^For  cnsea  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {  458.] 

2.  Saick— Meabubk  of  Damaoks. 

Where  goods  not  delivered  in  time  were 
boaght  for  a  specific  purpose  known  to  the 
aeller.  by  whom  they  were  manufactured,  and 
conid  not  be  had  elsewhere,  and  the  bnyer  paid  a 
portion  of  the  purchase  price,  in  advance,  he 
did  not  waive  his  right  to  recover  full  compensa- 
tion for  the  seller's  default,  in  the  absence  of 
fault  on  his  part,  by  accepting  the  goods  after 
the  time  agreed  on  for  their  delivery. 

USid.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {  45a] 

Appeal  ftom  St  Louis  Ciicnit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  Henry  Murmann  and  othws 
against  A.  Wlssler.  From  a  Judgment  in 
ttLYor  at  plaintlfls,  defendant  appeals.  Af- 
firmed. 

Plaintiffs  have  been  partners  In  the  candy 
buslnesB,  In  tbe  dty  of  St  Louis,  for  a  num- 
ber of  yean.  In  1902,  1908,  and  1904  they 
had  a  contract  with  the  Columbia,  Grand, 
and  Imperial  theaters,  in  said  city,  for  sell- 


ing candy  to  theater  goers  by  means  of  a 
slot  machine,  described  as  an  automatic  box, 
which  would  open  by  dropping  a  silver  dime 
Into  tbe  slot  These  boxes  were  small  af- 
fairs, and  wben  In  use  were  screwed  on  the- 
back  of  the  theater  seats.  In  January,  1902, 
plaintiffs  had  installed  their  boxes  in  the 
Columbia  Theater,  but  had  none  to  put  in 
the  Grand  and  Imperial.  The  boxes  they 
had  in  the  Columbia  were  cast-iron  affairs, 
and  could  not  be  manufactured  as  readily  as 
they  desired.  With  a  view  of  Installing  box- 
es in  the  Grand  and  Imperial  Theaters, 
Murmann,  one  of  the  plaintiffs,  went  to  de- 
fendant Wlssler,  who  is  a  manufacturer, 
principally  of  civil  engineers'  and  surveyors' 
Instruments,  with  one  of  the  iron  l>oxes  In 
his  hand,  to  see  If  defendant  could  manufac- 
ture a  lighter  box  In  shorter  time  than  It 
would  require  to  make  them  of  cast  ironu 
After  discassing  tbe  matter  In  several  Inter- 
views, Murmann  gave  defendant  an  order 
for  1.500  boxes  to  be  made  of  sheet  steel'r 
for  which  he  agreed  to  pay  ^750,  $400  of 
which  he  paid  when  he  gave  tbe  order.  The 
balance  was  to  be  paid  when  the  order  was 
filled.  Murmann  testified  that  defendant 
guarantied  the  boxes  would  be  as  good  or  bet' 
ter  than  tbe  sample  (which  was  made  of 
cast  iron)  and  agreed  to  deliver  them  in  00 
days;  that  the  contract  was  made  In  Octo- 
ber <x  November,  1902,  but  the  firm  received 
no  boxes  until  ApWl  4  or  5,  1903,  when  It 
got  645  from  the  defendant;  that  of  thi» 
number  30  had  to  be  removed  and  returned 
to  defendant,  for  tbe  reason  the  lids  would 
not  remain  closed;  that  in  a  week  or  10 
days  150  more  were  found  out  of  order  and 
would  not  work,  and  he  returned  them  to 
defendant  and  received  others;  that  they 
were  continually  getting  out  of  order  and  he 
was  continually  returning  them  to  defendant 
and  getting  others,  so  at  the  end  of  the  sea- 
son (May  15,  1903)  there  were  but  little 
over  one-half  of  tbe  boxes  In  use;  tbat  the- 
1,600  boxes  were  never  received;  that  from 
May  15th  to  August  following  he  kept  after 
defendant  and  got  enough  boxes  to  fit  up- 
both  theaters  (the  Grand  and  Imperial),  al- 
together something  over  1,300  boxes,  but  had 
the  same  trouble  with  them,  and  after  many- 
complaints  defendant  suggested  that  the  de- 
fect could  be  remedied  by  Inserting  a  stee> 
pin  so  as  to  prevent  the  catch  from  flyln? 
back;  that  It  was  agreed  that  the  defendant 
should  insert  the  pins  for  7  cents  per  box 
or  per  pin;  that  the  pins  were  put  in  8€(> 
boxes  and  they  worked  much  better,  but 
did  not  flu  tbe  purpose  for  wbicb  they  were 
Intended,  and  plaintiffs  were  continually  re- 
turning the  boxes  to  defendant  undl  he  final- 
ly said,  "You  fellows  are  taking  up  too 
much  time,"  and  that  he  did  not  want  the- 
boxes  at  his  shop;  that  plaintiffs  tried  the 
boxes  for  the  seasons  of  1903  and  1904,  but 
they  were  continually  getting  out  of  order, 
would  not  answer  the  purpose  for  which  they 
were  intended,  the  public  was  dissatisfied 
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with  them,  and  on  January  9,  19(X1,  they 
took  them  ont  Murmann  also  testified  that 
the  cast-Iron  boxes  tn  the  Columbia  worked 
well  and  were  still  In  the  theater,  that 
plaintiffs  paid  workmen  from  $350  to  $360 
tor  putting  In  the  boxes  made  by  the  defend- 
ant, and  that  be  (Murmann)  charged  his 
company  $160  for  his  time  spent  in  looking 
after  the  boxes.  Murmann's  evidence  shows 
that  the  caat-lron  boxes  had  a  brass  spring, 
and  that  he  told  defendant  a  good  many  of 
these  springs  broke  and  he  thought  a  steel 
spring  might  be  stronger,  but  defendant 
made  no  answer  to  this  suggestion.  He 
stated  that  the  total  number  of  boxes  re- 
ceived from  defendant  was  1,376,  delivered 
between  April  1  and  August  1,  1903.  The 
chief  difficulty  with  the  automatic  opera- 
tion of  the  boxes  was  In  the  spring,  and 
Murmann  testified  that  defendant  always 
claimed  the  spring  was  "too  powerful." 
The  evidence  for  plaintiffs  tends  to  show 
that  their  loss  per  day  by  not  having  proper 
boxes  was  about  $10.  The  suit  was  to  re- 
cover money  paid  for  the  boxes  and  for  the 
loss  of  profits  that  would  have  accrued  had 
proper  boxes  been  furnished  at  the  time  it 
was  agreed  they  should  be  furnished.  The 
answer  was  a  general  denial  and  an  affirma- 
tive statement  that  the  boxes  were  manu- 
factured according  to  Murmann's  Instruc- 
tions  and  under  his  Immediate  supervision. 
A  counter  claim  was  also  pleaded  In  which 
.  defendant  claimed  plaintiffs  owed  him  $69.75 
for  Inserting  pins  In  the  boxes,  $20.40  for 
wwk  and  labor  on  other  boxes,  and  $29.50  for 
putting  steel  springs  in  cast-Iron  boxes,  and 
the  balance  of  the  contract  price  for  boxes 
manufactured  and  delivered  to  plaintiffs. 
The  defendant  testified  that  he  did  not  agree 
to  manufacture  the  boxes  In  any  particular 
time,  but  told  Murmann  It  would  take  at 
least  three  months  to  make  the  necessary 
die  for  making  the  boxes;  that  he  did  not 
agree  to  make  the  boxes  like  the  sample  nor 
guaranty  that  they  should  be  as  good  or 
better  than  the  cast-iron  ones;  that  the 
boxes  were  made  according  to  Murmann's 
directions  and  practically  under  his  supervi- 
sion; that  he  gave  special  instructions  to 
put  In  steel  wrings,  which  were  too  strong, 
and  the  whole  trouble  with  the  automatic 
action  of  the  boxes  was  on  account  of  the 
spring;  that  he  commenced  to  make  the 
boxes  as  soon  as  the  necessary  die  could  be 
prepared,  and  after  the  completion  of  the 
die  made  them  as  rapidly  as  possible.  De- 
fendent  gave  evidence  tending  to  prove  his 
counterclaim.  The  Jury  found  the  Issues 
for  plaintiffs,  and  assessed  their  damages  at 
$500,  and  found  for  defendant  on  his  counter- 
claim for  $59.51.  Timely  motions  for  new 
trial  and  In  arrest  of  Judgment  filed  by  de- 
fendant were  overruled,  whereupon  he  ap- 
pealed to  this  court 

David  Murphy,  toe  aitpellant    !«•  Meri- 
wether, foi  respondents. 


BLAND,  P.  J.  (after  stating  the  facts). 
The  only  error  assigned  by  defendant  is  the 
giving  of  Instruction  No.  3,  and  the  refusal  of 
the  court  to  give  the  following  Instraction 
(not  numbered): 

"(3)  The  court  Instructs  the  Jury  that  plain- 
tiffs cannot  recover  against  defendant  for  a 
failure  to  furnish  the  sheet  steel  boxes  on  or 
before  January  6,  1903,  If  the  Jury  believe 
that  defendant  made  and  entered  into  an 
agreement  with  plaintiffs  that  he  would  so 
furnish  said  boxes  at  said  time.  If  the  Jury 
further  find  that  plaintiffs  waived  said  con- 
dition and  accepted  said  boxes  after  Jaauary 
6,  1903,  and  used  them  in  their  business  from 
April  4,  1903,  until  January,  1904,  and  bad 
alterations  and  repairs  made  upon  them.  The 
Jury  are  Instructed,  if  you  find  for  the  plain- 
tiffs on  their  cause  of  action  in  fixing  the 
amount  to  be  awarded  them,  yon  should  con- 
sider the  following  elements:  (1)  The  de- 
lay. If  any,  of  defendant  In  delivering  the 
boxes  beyond  the  time  within  which  he 
agreed  to  deliver  them  (if  you  find  from  the 
evidence  that  be  did  agree  to  deliver  them 
within  a  specified  time)  and  failed  to  do  sa 
Ton  will  alkiw  plaintiffs  for  the  loss  In  profits 
to  plaintiffs  on  sales  of  candy,  If  any,  during 
the  po'lod  between  the  dates  of  agreed  de- 
livery, and  actual  delivery  occasioned  by  the 
delay  in  delivering  said  boxes  (provided  you 
further  find  from  the  evidence  that  the  boxes 
in  question  were  of  a  kind  not  to  be  had  or 
obtained  by  plaintiffs,  except  by  special  or- 
der, involving  several  months  to  manufacture 
and  deliver)  provided  you  do  not  find  that 
plaintiff  did  not  waive  such  delay." 

"The  court  instructs  the  Jury  that  plain- 
tiffs cannot  recover  against  defendant  for 
a  failure  to  furnish  the  sheet  steel  boxes  on 
or  before  January  6,  1903,  If  the  Jury  be- 
lieve that  defendant  made  and  entered  into 
an  agreement  with  plaintiffs  that  he  would 
so  furnish  said  boxes  at  said  time,  if  the 
Jury  further  find  that  plaintiffs  accepted  said 
boxes  after  January  6,  1903,  and  used  them 
In  their  business  from  April  4,  1903,  until 
January,  1904,  and  had  alterations  and  re- 
pairs made  upon  them." 

The  instruction  given  submitted  to  the  Jury 
to  find  from  the  evidence  whether  or  not  the 
plaintiff  waived  the  time  in  which  the  boxes 
were  to  be  manufactured.  The  one  refused 
moved  the  court  to  declare  as  a  matter  of 
law  that  the  acceptance  of  the  boxes  by 
plaintiffs,  after  the  date  on  which  they  were 
to  be  delivered,  was  a  waiver  of  performance 
within  the  contract  period,  and  that  no  dam- 
ages could  be  recovered  on  acconnt  of  the 
delay  in  the  delivery  of  the  boxes.  The  con- 
troversy, then,  is  whether  the  waiver  of  the 
time  In  which  the  boxes  were  to  be  delivered 
under  the  contract  was  a  question  of  law  to 
be  passed  on  by  the  court  or  a  question  of 
fact  to  be  determined  by  the  Jury.  Whether 
or  not  there  was  a  waiver  is  ordinarily  a 
question  of  Intention,  and  therefore  a  qnee- 
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Hon  of  fact,  unless  the  alleged  waiver  de- 
pends apon  tbe  Interpretation  of  a  writing. 
Where  it  does  so  depend.  It  is,  of  course,  a 
question  of  law,  if  the  writing  is  tinambigu- 
om.  Lee  v.  Hassett,  30  Mo.  App.  67.  In  7 
Am.  &  Eng.  Ency.  of  Law,  p.  154,  the  law  Is 
stated  as  follows:  "By  accepting  work  that 
is  finished  after  the  time  agreed  upon,  or  In 
a  different  way  from  that  contracted  for,  and 
by  assenting  to  such  default,  he  waives  strict 
performance  and  forfeits  all  remedies  but 
damages  for  the  faulty  workmanship  and  for 
his  own  consequent  loss,  and  the  right  to  de- 
duction for  any  defectiveness  in  the  work." 
"Waiver,"  says  Bishop,  "is  where  one  in  pos- 
session of  any  right,  whether  conferred  by 
law  or  by  contract,  and  of  full  knowledge  of 
tbe  material  facts,  does  or  forbears  the  doing 
of  something  inconsistent  with  the  existence 
of  the  right  or  of  bis  intention  to  rely  upon  It 
Therenixm  he  is  said  to  have  waived  It,  and 
he  Is  precluded  from  claiming  anything  by 
reason  of  it  afterwards."  Bishop  on  Con- 
tracts (1887)  (  792.  In  Fairbanks,  Morse  & 
Co.  V.  Baskett,  98  Mo.  App.  BS,  71  S.  W.  1118, 
citing  Stiepel  v.  Life  Ass'n,  55  Mo.  App.  224, 
the  court  said:  "Waiver  Involves  the  notion 
of  an  intention  entertained  by  the  holder  of 
some  right  to  abandon  or  relinquish,  Instead 
of  insisting  on  the  right"  In  Warner  v. 
Crane,  50  Mich.  300,  15  N.  W.  465,  cited  In 
Dalley  v.  Kennedy,  64  Mich.  208,  31  N.  W. 
125,  It  is  said:  "Waiver  Is  a  voluntary  act 
•  *  *  But  that  action  Is  In  no  sense  vol- 
mitary  which  a  party  cannot  decline  to  take 
except  at  the  peril  of  liberty  of  life  or  prop- 
erty." In  West  V.  Piatt,  127  Mass.  867,  372, 
it  is  said  that  waiver  depends  altogether  on 
the  facts  of  the  matter  to  which  it  pertains. 

Tbe  evidence  relied  upon  to  establish  a 
waiver,  in  the  case  at  bar,  all  came  from  one 
of  the  plaintifTs  (Murmann),  and,  of  course, 
plaintiffs  are  bound  by  this  evidence,  which 
shows  that  they  had  a  contract  to  put  tbe 
automatic  boxes  in  three  theaters ;  that  they 
only  bad  on  hand  enough  of  such  boxes  to 
supply  one  of  the  three  theaters,  and  con- 
tracted with  defendant  to  manufacture  1,500 
other  boxes  to  be  delivered  In  60  days;  that 
after  tbe  expiration  of  the  60  days  defendant  j 
had  not  mode  any  of  the  boxes,  and  was 
repeatedly  urged  to  "hurry  them  up,"  but  that 
be  did  not  even  commence  to  make  them  until 
more  tbon  a  month  after  the  time  for  their 
delivery  had  expired,  and  thereafter  they 
were  accepted,  from  time  to  time,  as  mann- 
factnred,  until  1,367  had  Iteen  made  and  de- 
livered. The  evidence  also  shows  that  plain- 
tiffs paid  f400  on  the  contract  price  of  tbe 
boxes  in  advance ;  and  Murmann  testified  that 
tbe  boxes  could  not  be  procured  elsewhere, 
and  that  plaintiffs  were  compelled  to  take 
tbem  from  defendant  whenever  they  could 
Ket  tbem  to  keep  their  contract  with  the 
theater  companies.  On  this  evidence  is  seems 
to  OS  that  It  te  a  grave  question  of  doubt 
whether  or  not  there  was  any  evidence  of 
a  waiver  •(  tbe  damages  accrued  from  the 


nondelivery  of  the  boxes  In  tbe  time  stipu- 
lated. Plaintiffs  had  paid  more  than  one-half 
the  contract  price  for  the  boxes  and  were  In 
a  situation  that  almost  compelled  them  to 
accept  the  boxes  as  they  were  manufactured. 
Tbe  acceptance  of  goods  or  machinery  after 
the  expiration  of  the  time  In  which  they  were 
to  be  delivered  is  but  prima  facie  evidence  of 
waiver,  and  Is  therefore  a  question  for  the 
jury.  Merrimack  Mfg.  Co.  v.  Qulntard,  107 
Mass.  127. 

The  general  rule  of  damages  In  the  pur- 
chase and  sale  of  personal  property,  where 
the  seller  fails  to  deliver  within  the  time 
agreed  upon,  is  the  difference  between  tbe 
contract  price  and  the  market  price  at  the 
time  and  place  of  delivery;  but  if  the  goods 
are  bought  for  a  specific  purpose  known  to 
the  vendor,  or  where  the  thing  sold  is  to  be 
made  by  tbe  vendor  to  be  used  for  a  partic- 
ular purpose,  and  cannot  be  had  elsewhere, 
or  where  the  purchase  price  Is  paid  in  ad- 
vance, the  rule  does  not  apply,  and  the  buyer 
ought  to  receive  full  and  Just  compensation 
if  he  suffers  loss  by  default  of  the  other  party 
and  is  not  himself  in  fault,  and  he  does  not 
waive  his  right  to  such  recovery  by  accepting 
the  goods  after  the  time  agreed  upon  for  their 
delivery.  Redlands  Orange  Growers'  Associ- 
ation V.  Gorman,  76  Mo.  App.  184,  approved 
by  tbe  Supreme  Court  on  certification  to  said 
court  (161  Mo.  203,  61  8.  W.  820,  54  L.  R.  A. 
718);  Ramsey  v.  Tully.  12  111.  App.  463;  Van 
Winkle  &  Co.  v.  Wllklns,  81  Ga.,  loc.  dt  104* 
7  S.  E.  644.  12  Am.  St  Rep.  299. 

We  think  tbat.  If  there  was  any  substantial 
evidence  tending  to  prove  a  waiver,  it  waa 
clearly  a  question  for  the  jury,  and  affirm  tbe 
Judgment    AH  concur. 


INGWERSEN  V.  ST.  LOUIS  ft  H.  RT.  00. 

(St   Louis  C!oart  of  Appeals.    Misaonri.    Jan. 
16,  1906.) 

1.  Pleadino  —  Amindmbnt  —  New  Cause  of 
Action. 

Where  plaintiff  sued  an  initial  carrier  for 
delay  in  transporting  his  live  stock  to  destina- 
tion, an  amendment  charging  that  the  delay  waa 
due  to  the  negligence  of  a  connecting  carrier  was 
not  objectionable  as  stating  a  new  cause  of  ac- 
tion, prohibited  by  Rev.  St  1899,  (  656. 

2.  Carbikbs  —  Deiuit  in  Cabriaok  or  Litb 
Stock— PLEAniNO — Vabiarce— Aicendment. 

Under  the  statute  making  the  initial  carrier 
responsible  for  any  loss  sustained  from  negli- 
gent delay  in  the  carriage  of  live  stock,  whetner 
such  carrier  or  a  connecting  carrier  was  at 
fault,  proof  that  the  delay  in  the  transportation 
of  plaintiff's  cattle  arose  from  the  negligence 
of  a  connecting  carrier  constituted  a  material 
variance  from  the  petition  alleging  such  delay 
to  i>e  that  of  the  initial  carrier,  requiring  an 
amendment  of  the  petition  in  case  of  the  making 
of  the  statutory  objection  required  by  Rev.  St 
{  655. 

3.  Appbai.  —  Vabiarce  —  Objectiohs  No* 
Made  at  Triai,. 

An  objection  to  a  material  variance  be- 
tween the  pleading  and  proof  will  not  l>e  con- 
iridered  when  made  for  the  first  time  on  appeaL 
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4.  Gabbiebs— Delay  in  Tbanspobtation  of 
Live  Stock  —  Time  for  Piling  Claih  — 
Waiveb. 

Where  a  carrier's  general  freigbt  agent 
made  no  objection  to  a  claim  for  a  delay  in  the 
transportation  of  live  stock,  because  of  a  lack 
of  verification,  or  because  it  was  not  filed  in 
time,  but  denied  liability  because  the  delay  oc- 
curred on  the  line  of  a  connecting  carrier,  plain- 
tiff's alleged  failure  to  file  the  claim  within 
the  time  required  by  the  bill  of  lading  was 
waived. 

B.  Sake  —  Connecting  Cabbiebb  —  Bnx  of 
Lading— CoNSTBUCTioN . 

By  the  first  elapse  of  a  bill  of  lading,  de- 
fendant, the  initial  carrier,  agreed  to  transport 
certain  cattle  from  shipping  point  to  destina- 
tion. The  second  clause  declared  that,  if  the 
destination  was  on  defendant's  road,  defendant 
would  deliver  the  cattle  to  the  consignee  at  that 
point,  but,  if  the  destination  was  beyond  de- 
fendant's line,  it  would  deliver  the  property  to 
the  next  connecting  carrier,  and  another  para- 
graph limited  defendant's  liability  for  loss  or 
damajfe  to  such  as  occurred  on  its  own  line,  and 
declared  that  its  duty  should  cease  on  delivering 
the  stock  to  the  connecting  carrier.  Held,  that 
the  bill  of  lading  was  a  through  contract  of  car- 
riage, and  that  defendant  was  liable  for  delay 
occurring  through  the  negligence  of  a  connecting 
carrier. 

Appeal  from  Circuit  Court,  Pike  County; 
D.  H.  Eby,  Judge. 

Action  by  Tbomaa  B.  Ingwersen  against 
St  Louis  &  Hannibal  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

J.  T>,  Hostetter,  for  appellant  W.  O. 
Gray  and  Dempsey  &  McGlnnls,  fOr  re- 
spondent 

GOODE,  J.  Action  for  damages  for  delay 
in  transporting  live  stock.  On  January  19, 
1904,  the  respondent  delivered  to  the  defend- 
ant the  St  Louis  &  Hannibal  Railway  Com- 
pany at  Bowling  Oreen,  Mo.,  80  head  of  cat- 
tle to  be  carried  to  Chicago,  111.  The  cattle 
should  have  reached  Chicago  in  time  for  the 
market  of  the  succeeding  day;  but  a  delay, 
-which  occurred  within  seven  miles  of  the 
city,  prevented  them  from  reaching  there 
until  too  late  for  the  market,  and  conse- 
quently they  had  to  be  sold  on  the  market 
of  the  2l8t  when,  on  account  of  a  lower  price 
ruling  and  the  decrease  of  weight  caused  by 
the  delay,  a  considerable  loss  was  entailed. 
It  was  to  recover  damages  for  this  loss  that 
the  present  action  was  instituted.  The  peti- 
tion says  there  was  unreasonable  delay  In 
the  transportation  of  the  stock,  which  caused 
them  to  be  delivered  to  the  consignee  at 
destination  after  3  o'clock  in  the  afternoon 
of  January  20th,  Instead  of  early  in  the 
morning;,  as  they  should  have  been;  where- 
fore they  had  to  be  sold  on  the  next  day's 
market  for  46  cents  a  hundred  pounds  lees 
than  they  would  have  brought  on  the  market 
of  the  20th.  The  petition  then  proceeds  as 
follows:  "Plaintiff  further  says  that  by 
reason  of  said  delay  In  the  transportation 
of  said  cattle  and  the  long  stay  In  the  cars 
without  food  and  water  caused  by  said  delay 
and  negligence  on  the  part  of  the  defendant 


its  agents,  employes,  and  servants,  there  was 
a  shrinkage  of  3,200  pounds  In  the  weight 
of  said  cattle  more  than  there  would  have 
been  had  they  arrived  at  said  destination 
within  a  reasonable  time,  and  that  by  reason 
of  the  appearance  of  said  cattle  caused  by 
said  delay  and  the  long  stay  In  said  cars 
as  aforesaid  he  was  compelled  to  accept  as 
the  best  price  possible  45  cents  per  hundred 
pounds  less  than  he  would  have  gotten  had 
said  cattle  arrived  within  a  reasonable  time 
as  aforesaid." 

It  win  be  seen  that  there  is  no  precise 
allegation  that  the  defendant's  negligence 
caused  the  delay,  though  probably  that  is 
the  natural  inference  to  be  dravm  from  the 
language  of  the  petition.  The  substance  of 
the  pleading  Is  that  there  was  a  delay  In 
transit  which  resulted  in  loss  to  the  plain- 
tiff, and  that  the  defendant's  agents  and  serv- 
ants were  negligent  in  the  matter.  Now,  the 
defendant  insists  that  as  the  evidence  proved 
the  delay  was  due  to  the  negligence  of  a 
connecting  company,  a  verdict  against  the 
plaintiff  should  have  been  directed.  In  deal- 
ing with  this  point  It  is  to  be  premised 
that  as  the  gravamen  of  plaintiff's  case 
was  unreasonable  delay  in  transporting  his 
stock  to  destination  and  a  consequent  loss, 
we  think  an  amendment  to  show  the  delay 
was  the  fault  of  a  connecting  carrier  would 
have  been  permissible.  Such  an  amendment 
would  not  have  substituted  a  new  cause  of 
action  for  the  one  originally  stated,  which, 
of  course,  is  not  allowed.  Rev.  St  1899,  { 
657 :  Heman  v.  Olann,  129  Mo.  825,  31  S.  W. 
589.  The  case  would  still  have  been  one  for 
negligent  delay  in  carrying  stock,  and  resting 
on  the  statute,  and  requiring  the  same  meas- 
ure of  damages.  Lottman  v.  Bamett  62 
Mo.  169;  and  see,  on  this  subject  Rlppee  v. 
Railway  Co.,  154  Mo.  358,  66  S.  W.  438; 
Ross  V.  Mineral  Land  Co.,  162  Mo.  317,  62 
S.  W.  984;  Schwab  Clothing  Co.  v.  Railway 
Co.,  71  Mo.  App.  241;  Stewart  v.  Van  Home, 
91  Mo.  App.  647.  It  would  have  differed 
from  the  original  case  In  respect  of  the  negli- 
gence being  that  of  a  connecting  carrier  in- 
stead of  the  one  which  received  the  stock 
for  shipment  Now.  It  is  true  that  all  the 
evidence.  Including  the  plaintiff's  own  testi- 
mony, showed  no  delay  occurred  on  the  de- 
fendant's road,  and  that  the  defendant  trans- 
ported the  cattle  to  Hannibal,  the  end  of  its 
line,  and  there  delivered  them  to  the  Chicago. 
Burlington  &  Quincy  Railway  Company,  in 
the  scheduled  tlma  The  delay  occurred  at 
the  outskirts  of  Chicago  on  the  terminal 
railway ;  and,  If  due  to  negligence  at  all, 
it  was  the  negligence  of  the  company  opiat- 
ing the  last-named  road.  But  the  defendant 
omitted  to  call  this  discrepancy  between  the 
petition  and  the  evidence  to  the  attention  of 
the  lower  court  either  by  objecting  to  testi- 
mony Irrelevant  to  the  allegations  of  the 
petition  or  in  the  motions  for  new  trial  and 
in  arrest  of  Judgment  In  truth.  Instead  of 
objecting  to  testimony  going  to  show  where 
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the  delay  occnrred  and  affording  room  for 
tbe  Inference  that  It  was  due  to  the  neglect 
of  a  connecting  carrier,  tbe  defendant  Itself 
introduced  moet  of  that  evidence.  The  theo- 
ries of  defense  were  that  the  defendant  was  ex- 
onerated from  liability  by  these  alleged  facts: 
First,  tbe  delay  occurred  on  tbe  line  of  a 
connecting  carrier;  second.  It  was  not  due 
to  negligence  even  on  the  part  of  that  car- 
rier, but  to  unavoidable  causes;  third,  tbe 
notice  of  plalntllTs  loss  and  claim  for  dam- 
ages was  not  given  within  10  days  after  tbe 
loss  occurred.  The  defendant  tried  the  cause 
along  those  lines  and  requested  and  obtained 
Instructions  submitting  the  defenses  for 
which  It  contended.  Probably  if  the  omis- 
sion to  allege  In  the  petition  negligence 
on  the  part  of  the  connecting  carrier  had  been 
Invoked  against  plaintiff's  right  to  a  verdict, 
in  SDcb  a  way  as  to  draw  the  court's  atten- 
tion to  tbe  omission,  an  amendment  would 
have  been  (nrdered.  Tbe  motion  for  new 
trial  does  not  mention  tbe  variance  between 
tbe  petition  and  tbe  proof,  and.  In  tbe  motion 
to  arrest  tbe  Judgment,  the  only  point  made 
was  that  tbe  petition  failed  to  state  a  cause 
of  action.  That  point  can  be  raised  at  any 
stage  of  a  case,  and,  if  it  was  well  taken, 
we  would  reverse  the  judgment;  but,  mani- 
festly, tbe  petition  stated  a  perfect  cause  of 
action. 

Tbe  contention  now  is,  not  that  there  was  a 
failure  to  state  a  cause  of  action,  but  that 
the  (me  stated  was  unproved.  In  order  to 
entitle  tbe  defendant  to  a  reversal  of  tbe 
Judgment  on  this  point,  it  should  have  been 
raised  somewhere  In  the  proceedings  In  tbe 
court  below.  Mellor  v.  Railway  Co.,  105 
Mo.  455,  471,  16  S.  W.  848,  10  L.  E.  A.  86; 
Cboaquette  v.  Railway  Ca,  152  Ma  257, 
53  S.  W.  897.  Inasmuch  as  tbe  statute 
made  tbe  defendant  responsible  for  any  loss 
plaintiff  sustained  from  negligent  delay  in 
carrying  bis  stock,  whether  defendant  or  a 
sul>sequent  carrier  was  at  fault,  we  think 
tbe  deviation  of  tbe  evidence  from  tbe  peti- 
tion was  in  particulars  and  not  in  tbe  sub- 
stance of  tbe  case  allied;  that  It  was  a 
material  variance  requiring  an  amendment 
of  the  petition,  had  the  statutory  objection 
been  made  Rev.  St  1899,  8  655.  This  ques- 
tion arises  often  and  is  always  difficult  for 
there  Is  no  definite  test  by  which  to  distinguish 
in  practice  between  a  material  variance  and 
a  failure  of  proof,  though  it  is  easy  to  give 
abstract  definitions  of  tbe  two  terms.  Tbe 
writer  said  all  be  can  on  tbe  subject  in  Lit- 
ton v.  Railway  Co.  (Mo.  App.)  85  S.  W. 
978,  and  Hensler  v.  Stix  (Mo.  App.)  88  S. 
W.  109.  The  plaintiff's  case  is  for  a  n^il- 
gent  delay  for  whicb  defendant  is  responsi- 
ble; and  In  our  opinion  this  case  was  both 
alleged  and  proved.  By  failure  to  prove 
"tbe  allegation  of  tbe  cause  of  action  or  de- 
fense to  which  tbe  proof  Is  directed.  In  its 
entire  scope  and  meaning."  is  meant  a  lack 
of  evidence  to  support  the  cause  of  action 
alleged,  not  merely  a  failure  to  prove  some 


r  particular  allegation.    Rev.  St.  1899,  {  798. 

But  even  If  tbe  discrepancy  amounted  to  a 

failure  of  proof,  tbe  court  had  power  to  set 

aside  tbe  verdict  and  allow  an  amendment 

Rev.  St  1899,  {  790.    To  hold  otherwise  is 

to  ignore  a  plain  statute.    It  Is  my  opinion 

j  that   in  view  of  this  statute,  in  order  to 

I  obtain  a  reversal  for  failure  of  proof,  the 

I  party  complaining  must,  at  some  time  and 


In  some  definite,  and  not  covert  way,  direct 
tbe  trial  court's  attention  to  the  matter,  in- 
stead of  keeping  silent  before  and  after 
verdict  and  first  raising  tbe  objection  on 
appeal.  But  I  am  not  sure  tliat  tbe  decided 
cases  support  this  opinion.  However,  we 
are  confronted  with  a  material  variance, 
not  a  failure  of  proof.  A  variance  must  be 
challenged  in  the  manner  presented  by  the 
statute,  but  there  was  no  open  challenge  of 
this  one.  The  motion  in  arrest  was  rather 
adapted  to  cover  than  to  expose  the  point 
for  the  prayer  that  the  Judgment  be  arrested, 
because  tbe  petition  stated  no  cause  of  ac- 
tion, tended  to  divert  attention  from  the 
omission  to  state  a  cause  of  action  In  con- 
formity with  tbe  evidence  and  to  rivet  tbq 
court's  tbougbt  on  the  inquiry  of  whether 
It  stated  any  cause  of  action  at  all.  Tbe 
rule  declared  in  Mellor  v.  Railway  Company 
(pages  466  and  471,  of  105  Mo.,  pages  851 
and  853  of  16  S.  W.,  10  L.  R.  A.  86)  that  ob- 
jections must  be  timely  and  spedflc,  and  legal 
ambuscades  in  practice  ought  not  to  be  en- 
couraged, is  wholesome,  as  it  tends  to  make 
the  decision  of  causes  turn  on  their  merits 
Instead  of  technicalities.  Believing  that  the 
defendant  sustained  no  harm  from  the  failure 
to  amend  tbe  petition  to  conform  to  tbe  evi- 
dence, and  that  it  was  susceptible  of  amend- 
ment In  tbe  trial  court's  discretion,  bad  any 
point  been  made  about  tbe  matter,  we  de- 
cline to  reverse  tbe  Judgment  on  this  as- 
signment of  error. 

Besides  a  general  doiial,  tbe  answer  avers 
tbat  defendant  carried  tbe  cattle  from  Bowl- 
ing Green,  where  they  were  received,  to  its 
terminus  at  Hannibal,  Mo.,  on  time,  and  there 
delivered  them  to  tbe  Burlington  Railway 
Company,  which  carried  them  without  sub- 
stantial delay  to  Chicago,  where  tbey  arrived 
during  tbe  morning  of  January  20th;  tbat 
said  morning  was  dark  and  foggy  and  tbe 
terminal  district  and  stockyards  were  wet, 
muddy,  and  dark,  and  an  unusual  quantity  of 
live  stock  was  brought  into  tbe  yards  at 
Chicago  that  morning;  that  this  dark  and 
foggy  weather  made  tbe  handling  of  trains 
slow  and  difficult  wblcb  fact  and  the  un- 
usually large  number  of  trains  of  stock  wait- 
ing for  access  to  the  stockyards,  catised  an 
unavoidable  delay  In  moving  Into  the  yards 
tbe  train  on  which  plaintiff's  cattle  were 
carried.  In  consequence  of  which,  they  were 
not  unloaded  until  about  8  o'clock  in  the 
afternoon. 

In  further  defense,  the  answer  pleads  cer- 
tain clauses  of  the  bill  of  lading  which  are 
alleged  to  bar  pialntUTs  recovery.    Tbe  reply 
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denied  generally  tbe  averments  of  the  answo:. 
We  copy  tbose  portions  of  the  bill  of  lading 
Invoked  as  a  defense : 

"St  LoqIb  dc  Hannibal  Railway  Com- 
pany's Live  Stock  Contract 

"Executed  at  Bowling  Qreen,  Mo.,  Sta- 
tlcm,  Jan.  19th,  1904. 

"This  agreement  entered  Into  by  and  be- 
tween the  St  Lonls  ft  Hannibal  Railway 
Company,  party  of  the  first  part,  and  T.  B. 
Ingwersen,  party  of  the  second  part,  this 
19th  day  of  Jan.,  1901,  witnesseth,  that 
whereas,  tbe  St  Lonls  ft  Hannibal  Railway 
Company,  as  a  common  carrier,  transports 
live  stock  at  less  than  Its  regular  tariff  rates 
when  Its  liability  is  limited  by  contract  as 
follows  : 

"It  is  mutually  covenanted  and  agreed  by 
and  between  the  parties  hereto:  That  said 
party  of  tbe  first  part  will  transport  for  the 
said  party  of  the  second  part  three  car 
loads  of  cattle  said  to  contain  48  head  to- 
gether with  the  party  or  parties  in  charge 
thereof,  as  hereinafter  provided,  from  Bowl- 
ing Qreai,  Mo.,  Station  to  Chicago,  111.,  Sta- 
tion consigned  to  Ingwersen  ft  Jansen  at 
Union  Stock  Tarda,  111.  Subject  to  minimum 
weights  applying  on  cars  of  various  lengths 
as  per  tariff  and  rules  in  effect  on  the  date 
of  shipment  at  the  through  rate  of  Tff.  per 
car  from  Bowling  Oreen  to  Chicago,  IlL,  tbe 
same  being  a  special  rate,  less  than  the  reg- 
ular tariff  rate  applying  on  shipments  not 
covered  by  the  conditions  and  stipulations 
herein  contained. 

"And  it  is  further  understood  and  agreed, 
by  and  between  the  parties  hereto,  that  if  the 
destination  of  the  aforesaid  stock  be  located 
on  the  line  of  the  St.  Louis  &  Hannibal  Rail- 
way, then  the  St  Louis  &  Hannibal  Company 
agrees  to  deliva  tbe  same  at  destination 
after  payment  at  proper  charges  by  said 
consignee,  but  if  tbe  ultimate  destination  of 
said  stock  be  located  beyond  the  line  of  tbe 
St  Louis  A  Hannibal  Railway,  tbe  St  Louis 
ft  Hannibal  Railway  Company  hereby  agrees 
to  deliver  same  to  the  next  connecting  car- 
rier; and  it  is  understood  and  hereby  agreed 
that  the  St  Louis  &  Hannibal  Railway  Com- 
pany shall  be  held  liable  under  this  contract 
only  for  loss  or  damage  occurring  on  its 
own  line,  and  while  the  said  stock  Is  in  its 
actual  custody;  and  that  the  duty  and  liabili- 
ty of  said  company  shall  absolutely  cease 
and  terminate  upon  delivery  of  the  aforesaid 
stock  to  its  next  connecting  line;  and  when 
the  stock  Is  destined  to  any  point  beyond  the 
line  of  Its  railway  said  first  party  guaranties 
to  protect  the  through  rate  from  point  of 
origin  to  ultimate  destination  in  considera- 
tion of  tbe  covenants  and  agreements  herein 
set  forth.  In  consideration  of  the  aforesaid 
special  rate,  tbe  party  of  tbe  second  part 
hereby  covenants  and  agrees  that  tbe  liability 
of  tbe  said  party  of  the  first  part  shall  be 
only  that  of  a  private  carrier  for  blre. 


"And  it  Is  further  agreed  by  and  between 
tbe  parties  to  this  contract  that  in  con- 
sideration of  tbe  covenants  herein  set  forth, 
said  second  party  expressly  agrees  that  as  a 
condition  precedent  to  his  right  to  any  dam- 
age for  any  loss  or  injury  to  tbe  stock  ship- 
ped under  tbls  contract  during  transportation 
thereof,  he  will  give  notice  in  writing  of  his 
claim  therefor,  verified  by  affidavit  to  tbe 
general  freight  agent  of  the  said  Crst  party, 
within  ten  days  after  said  loss  or  damage  lias 
been  sustained." 

Tbe  testimony  for  tbe  plaintifl  supported 
tbe  averments  that  tbe  cattle  were  delayed  in 
transit  an  unreasonable  time,  and  that  tbey 
did  not  arrive  at  destination  until  the  after- 
noon of  January  20th,  too  late  for  tbe  mar- 
ket of  that  day,  and  in  consequence  brought 
a  lower  price  than  tbey  would  have  brought 

It  appears  that  the  plaintiff  complained  of 
bis  loss  to  tbe  def^danf a  station  agent  at 
Bowling  Oreen,  who  told  him  to  put  bis  com- 
plaint in  writing  and  submit  It  to  tbe  com- 
pany, which  plaintiff  did  on  January  30th, 
and  within  10  days  after  the  loss  occurred; 
but  tbe  ctHnplaint  or  notice  of  loss,  was  not 
verified  by  affidavit  nor  did  the  goieral 
freight  agent  of  the  defendant  company  re- 
ceive it  within  10  days.  Plaintiff  delivered 
it  to  tbe  station  agent  at  Bowling  Green,  and 
tbe  latter  transmitted  it  to  tbe  general 
freight  agent  who  got  it  about  tbe  8d  or  4tb 
of  February;  that  is,  some  16  days  after  tbe 
loss.  Without  making  any  objection  to  the 
form  of  tbe  notice.  Its  lack  of  verification, 
or  that  It  was  tardy,  the  g^ieral  freight 
agent  acted  on  it  as  sufficient  and  proceeded 
to  investigate  tbe  cause  of  the  delay  which 
be  found  bad  occurred  on  tbe  terminal  rail- 
way at  Chicago.  Thereupon,  the  general 
freight  agent  wrote  to  plaintiff's  attorney 
that  M  tbe  defendant  company  bad  no  spe- 
cial contract  with  tbe  plaintiff  for  delivery 
of  tbe  stock  In  any  particular  time  at  des- 
tination, and  as  tbe  defendant  had  handled 
the  stock  on  Its  line  and  delivered  it  to  a 
connecting  carrier  promptly,  it  was  not  liable 
for  any  subsequent  delay.  It  is  obvious  from 
these  facts  that  the  defense  to  plaintifTs  ac- 
tion, based  on  tbe  circumstance  that  tbe  no. 
tice  of  loss  was  not  verified  or  delivered  to  the 
defendant's  general  freight  agent  in  10  days 
after  tbe  loss  occurred,  is  untenable.  Any  fail- 
ure to  comply  strictly  with  the  terms  of  tbe 
bill  of  lading  in  regard  to  giving  notice  of 
a  claim  for  loss  was  waived  by  the  defendant 
McCulIough  V.  Insurance  Co.,  118  Mo.  606, 
21  S.  W.  207.  Therefore  we  overrule  the 
error  assigned  because  of  an  instruction  the 
court  gave  excluding  that  defense  from  tbe 
Jury's  consideration. 

It  is  insisted  that  a  verdict  should  have 
been  directed  for  tbe  defendant  because  tbe 
evidence  showed  that  If  the  delay  in  carry- 
ing the  stock  was  due  to  negligence  at  all, 
and  not  to  unavoidable  causes,  a  connecting 
carrier  waa  to  blame;  and,  u  the  bill  of  ladr 
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Ing  provided  that  tbe  defendant  should  only 
be  liable  tor  loes  or  damage  occnrrlng  on  Ite 
own  road.  It  was  not  answerable  to  the 
plaintiff  In  damages.  This  agreement  In  the 
biU  of  lading  la  said  to  have  been  supported 
by  a  good  consideration,  as  a  special  and  re- 
duced freight  rate  Is  recited.  We  may  grant, 
for  argnmoit'a  sake,  that  there  is  sufficient 
proof,  prima  facie,  that  a  lower  rate  of 
freight  than  usual  was  charged  for  tbe  ship- 
ment, to  constitute  a  good  consideration  for 
releasing  the  defendant  from  its  common- 
law  liability.  But  tills  actlmi  does  not  rest 
on  defendant's  common-law  liability  as  a  car- 
rier, but  on  negligence.  In  truth,  tbe  meas- 
ure of  a  common  carrier's  liability  for  delay 
in  the  transportation  of  freight  is  not  the 
same  as  its  liability  for  failure  to  safely 
dellyer  the  freight  The  carrier  is  bound  to 
use  diligence  to  perform  the  contract  of  car- 
riage expeditiously,  but,  if  there  is  no  stip- 
ulation to  transport  the  goods  to  destination 
In  a  stated  time.  Is  excused  for  delays  of  an 
unavoidable  cliaracter,  even  though  they  were 
not  due  to  the  act  of  God  or  the  public  enemy, 
which  alone  will  excuse  failure  to  safely  car- 
ty  and  deliver  the  freight  Hutchinson,  Car- 
riers (2d  Bd.)  {9  328-331;  4  Elliott  Railways, 
{  1484;  Leonard  v.  Railway  Company,  B4  Ma 
App.  293.  Not  only  Is  tills  an  action  for  neg- 
ligence, but  it  la  one  founded  on  the  statute 
of  this  state  which  provides  that  when  a 
common  carrier  receives  propery  to  be  trans- 
fared  from  one  place  to  another  within  or 
without  the  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or 
bills  of  lading  in  this  state,  the  common  car- 
rier, railroad,  or  transportation  company  Is- 
fDing  aach  bill  of  lading  shall  be  liable  for 
any  loss,  damage,  or  Injury  to  the  property 
caused  by  its  negligence  or  the  negligence  of 
any  other  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property 
may  be  delivered,  or  over  whose  line  it  may 
pass.  Rev.  St  1899,  (  5222.  The  same  statute 
gives  the  receiving  carrier  an  action  against 
a  connecting  carrier  to  recoup  any  damages 
the  former  may  be  compelled  to  pay  a  shipper 
on  account  of  the  latter's  negligence.  As 
tbe  statute  is  construed  by  the  courts,  it  does 
not  absolutely  preclude  a  carrier  from  limit- 
ing by  contract  its  liability  for  damage  to 
property,  while  in  transit,  to  such  damage  as 
occurs  on  its  own  lines  or  is  due  to  its  own 
negligence.  The  theoretical  right  Is  conceded 
to  an  initial  carrier  to  contract  that  it  shall 
not  be  liable  for  losses  on  tbe  line  of  a  con- 
necting carrier  and  becanse  of  the  latter's 
negligence.  McCann  v.  Eddy,  188  Mo.  59, 
S3  S.  W.  71,  35  li.  R.  A.  110;  Marshall  & 
Mlcbd  Grain  Co.  v.  Railway  Co.,  176  Mo. 
■(80.  75  S.  W.  6S8,  98  Am.  St  Rep.  508 ;  Bank 
v.  Railroad  Co.,  72  Mo.  App.  82.  But  this 
right  is  qualified  by  the  proviso  that  If  the 
receiving  carrier  enters  into  a  contract  of 
affreightment  by  which  it  agrees  to  carry  the 


property  to  destination.  It  cannot  so  far  limit 
its  liability  that  It  will  not  be  answerable 
for  the  negligence  of  a  connecting  carrier. 
Cases  cited. 

It  follows  that  the  essential  question.  In 
dealing  with  this  defense,  is  whether  or  not, 
by  the  bill  of  lading  in  the  present  case,  tbe 
defendant  made  a  through  contract  of  car- 
riage ;  that  is  to  say,  undertook  to  transiwrt 
the  stock  from  Bowling  Green,  the  point  of 
shipment,  to  Chicago,  the  destination.  Tbe 
meaning  of  written  Instrumenta  is  usually  to 
be  ascertained  from  all  their  provisions,  if 
possible  giving  effect  to  every  term  and  such 
an  interpretation  as  will  harmonize  It  with 
the  other  terms  of  the  Instrument  In  view 
of  this  precept  of  the  law,  we  might  hesitate 
to  say  the  defendant  contracted  to  carry 
plalntUTs  stock  to  Chicago,  and  not  Simply 
to  the  end  of  its  own  line,  to  be  thence  trans- 
ported by  a  connecting  railway  company  over 
the  balance  of  the  route,  were  the  question 
<^pen  In  this  state.  But  affreightment  con- 
tracts. In  no  material  respect  differing  from 
the  one  before  us,  have  been  construed  by  its 
highest  courts  to  be  through  contracts  of 
carriage.  Western  Sash  &  Door  Oo.  v.  Rail- 
way Company,  177  Mo.  641,  76  S.  W.  998; 
Popham  V.  Barnard,  77  Mo.  App.  619,  628. 
By  the  first  clause  of  the  present  contract  the 
defendant  agreed  to  transport  the  cattle  from 
Bowling  Green  to  Chicago.  Thq  second 
clause  provided  that,  if  the  destination  was 
on  the  line  of  defendant's  road,  defendant 
would  deliver  the  property  to  the  consignee 
at  that  point ;  but,  if  tbe  destination  was  be- 
yond tbe  line  of  defendant's  road,  it  would 
deliver  the  property  to  the  next  connecting 
carrier.  The  second  paragraph  provided  that 
the  defendant  should  be  held  liable  only  for. 
loss  or  damage  occurring  on  Its  own  line,  and 
Its  duty  and  liability  should  cease  and  ter- 
minate on  delivery  of  the  stock  to  a  connect- 
ing line.  The  construction  put  on  an  agree- 
ment In  that  form  is  tliat  the  undertaking  to 
carry  to  destination,  though  coupled  with 
the  proviso  that  the  receiving  carrier's  liabil- 
ity for  damage  shall  be  confined  to  losses  oc- 
curring on  its  own  line,  makes  the  agreement 
one  for  through  carriage  by  tbe  Initial  car- 
rier. McCann  v.  Eddy,  Popham  v.  Barnard, 
and  W<>stern  Sash  &  Door  Co.  v.  Railway 
Company,  supra;  Bank  v.  Railway,  72  Mo. 
App.  82;  Marshall  v.  Railway  Co.,  74  Mo. 
App.  81.  In  view  of  the  authorities  in  this 
state,  we  hold  the  trial  court  rightly  refused 
to  Instruct  for  a  verdict  in  favor  of  tbe  de- 
fendant, on  the  theory  that  it  was  not  liable 
for  damage  to  tbe  stock  after  it  passed  from 
defendant's  custody  into  a  connecting  carri- 
er's. 

It  Is  conceded  that  the  damages  assessed 
by  the  Jury  were  reasonable,  and  the  Judg- 
ment win  be  affirmed. 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 
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STATE  ez  rel.   SONS  v.   HOLLAND. 

<St.  Lonia  Court  of  Appeals.    Misaouri.    Jan. 

30,   1906.) 
Appkax— Motion  fob  New  Tbiai>— Affidavit 

FOB    APFKAL  —  OBDEB— FBE8EBTATI0N— BILI. 

OF  EXOKFTIONS. 

The  filing  of  a  motion  for  a  new  trial,  the 
action  of  the  court  thereon,  the  filing  of  an  affi- 
davit for  appeal,  the  order  granting  the  appeal, 
the  extension  of  time  in  which  to  file  a  bill  of 
«zception8,  and  the  filing  of  the  bill,  are  all  mat* 
ters  of  record  entry  which  should  appear  in  ap- 
pellant's abstract  of  the  record  proper,  and  can- 
not be  properly  shown  by  the  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Gent  Dig.  Appeal  and  Error,  S|  2306-2309, 
2315,  2319-2321.] 

Appeal  from  Circuit  Coopt,  Barry  County; 
Henry  C.  P^per,  Judge. 

Petition  by  the  state,  on  the  relation  of 
H.  P.  Sons,  against  Jobn  Holland.  From  a 
judgment  for  defendant,  relator  appeals. 
Dismissed. 

See  85  S.  W.  856. 

E.  C.  Frost,  for  appellant    Darls  &  Steele, 

for  respondent 

BLAND,  P.  J.  This  Is  an  action  to  recover 
a  delinquent  poll  tax  of  fS  for  the  year  1900, 
due  Gapp's  Creek  township,  road  district 
In  Barry  county,  Mo.  It  was  begun  on  April 
3,  1901,  by  B.  D.  West,  the  constable  of 
Oapp's  Creels  township,  filing  with  the  Jus- 
tice of  the  peace  of  said  township  a  list  of 
the  delinquent  poll  taxes,  duly  certified  by 
the  collector  of  said  county,  which  showed 
some  40  delinquents,  defendant  among  the 
number.  The  justice  did  not  mark  the  de- 
linquent list  "Filed."  He  said  he  forgot  to 
so  mark  It  but  of  his  own  motion  made  out 
and  filed  the  following  statement :  "Account 
Against  John  Holland  for  $3.00  delinquent 
poll  tax  at  Capp's  Creek,  road  district  Filed 
April  3,  1901.  W.  D.  McMillan,  J.  P."  Sum- 
mons was  Issued,  and  on  the  return  day  par- 
ties appeared  and  tried  the  case.  The  jus- 
tice rendered  judgment  for  plaintiff,  and  the 
defendant  appealed  to  the  circuit  court  At 
the  February  term,  1902,  of  the  circuit  court, 
the  plaintiff  filed  the  collector's  verified  list 
of  delinquent  poll  taxes.  On  the  same  day 
the  defendant  filed  a  motion  to  dismiss  the 
cause,  on  the  ground  that  the  circuit  court 
had  "no  jurisdiction  over  the  subject-matter 
or  of  the  person  of  defendant,  for  the  reason 
that  no  cause  of  action  was  filed  with  the 
Justice  of  the  peace,  and  no  cause  of  action 
Is  stated  in  the  cause."  The  plaintiff  filed 
the  following  amended  statement  in  the  cir- 
cuit court,  on  the  same  day:  "H.  P.  Sons, 
Collector  of  Barry  County,  Missouri,  to  the 
use  of  Capp's  Creek  Township  Road  District, 


Plaintiff,  V.  John  Holland,  Defendant  Plain- 
tifl  for  amended  statement  says  that  the 
defendant  owes  Capp's  Creek  Township  Road 
District  the  sum  of  three  dollars,  his  delin- 
quent poll  tax  for  the  year  1900,  for  which 
he  prays  judgment"  On  the  same  day  tbe 
defendant  filed  a  motion  to  strike  oat  tbe 
amended  statement  for  the  reason  said 
amended  statement  does  not  state  any  cause 
of  action,  and  for  the  further  reason  the 
plaintiff  tias  no  right  or  authority  to  file  tbe 
amended  statement  because  the  court  has  no 
jurisdiction  over  the  subject-matter. 

The  court  heard  the  testimony  of  tbe  Jus- 
tice of  the  peace  and  the  constable,  which 
showed  that  the  constable  got  the  delinquent 
list  from  the  clerk  of  the  collector  and  gave 
it  to  the  justice,  asking  him  to  institute  a 
suit,  and  that  the  justice  had  the  list  for 
about  two  hours  and  forgot  to  mark  It  "Filed," 
but  permitted  the  constable  to  withdraw  It 
for  the  purpose  of  instituting  suits  against 
the  other  delinquents  therein  named.  Tbe 
drcnlt  court  entered  Judgment  dismissing 
the  cause  because  there  was  no  statement 
filed  with  the  Justice  of  the  peace. 

The  case  is  here  by  abstracts  In  lieu  of  a 
full  transcript.  The  abstracts  contain  noth- 
ing from  the  record  proper  to  show  that  tbe 
motion  for  new  trial  was  filed  and  overruled, 
that  the  afSdavlt  for  appeal  was  filed  and 
appeal  granted,  or  that  a  bill  of  exceptions 
was  ever  filed.  Under  the  title  "Bill  of  Ex- 
ceptions," it  Is  stated  that  a  timely  motion 
for  new  trial  was  filed  and  overruled,  and 
that  an  affidavit  for  appeal  was  filed  and 
appeal  granted,  and  that  60  days'  leave  in 
which  to  file  bill  of  exceptions  was  given 
and  within  the  time  allowed,  to  wit  on 
March  7,  1902,  the  bill  of  exceptions  was 
signed  by  the  judge,  but  it  nowhere  appears 
that  It  was  ever  filed.  The  filing  of  a  mo- 
tion for  new  trial  and  the  action  of  the  conrt 
thereon,  the  filing  of  an  affidavit  for  appeal 
and  the  order  granting  the  api>eal,  and  the 
extension  of  time  in  which  to  file  bill  of  ex- 
ceptions and  the  filing  of  tbe  bill,  are  all 
matters  of  record  entry,  and  should  appear 
in  appellant's  abstract  of  the  record  proper. 
They  form  no  part  of  the  bUI  of  exceptions, 
and  it  cannot  be  made  a  vehicle  to  carry 
into  an  appellate  court  that  which  Is  matter 
of  record  proper.  Western  Storage  &  Ware- 
house Co.  V.  Olasner,  150  Mo.  426,  52  S.  W. 
237;  Butler  County  v.  Oraddy,  162  Mo.  441, 
54  S.  W.  219 ;  St  Charles  ex  rel.  ▼.  Deemar. 
174  Mo.  122,  78  S.  W.  469;  Williams  ▼. 
Harris,   110  Mo.   App.   638,   85   S.   W.   643. 

Therefore  th»e  Is  nothing  before  ns  for 
review,  and  the  appeal  Is  dismissed.  All 
concur. 
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SMOOT  T.  KANSAS  CITY. 

^Supreme  Court  of  Missouri,   DiTision  No.  2. 

March  6,  1906.) 

1.  JUDaMZHT— CONFOBMITT     TO     PLXAOINOS — 

Dahaokb— Pebsonai.  Injubt— Amount  Db- 

XANDBD. 

In  an  action  for  personal  injuries,  there  can 
be  no  recovery  for  doctor's  fees  or  loaa  of  time 
in  excess  of  the  amounts  claimed  in  the  petition 
for  such  items. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  S|  443-445.] 

2.  Appeal  and  Ebbob— Excessive  Yebdiot  — 

REKll'lTl'llK. 

A  remittitar  will  b«  permitted  by  an  ap- 
pdlate  court  where  it  can  leasonaEly  w- 
timate  the  excess  in  the  verdict  or  judgment, 
and  it  is  apparent  that  no  injury  can  be  done 
the  defendant  by  such  action. 

[Ed.  Note. — For  cases  in  point,  see  raiL  8, 
Cent.  Dig.  Appeal  and  Error,  t  4469.] 

3.  Samz. 

In  an  action  for  personal  injuries,  no  al- 
legation as  to  hernia  tras  made  until  the  filing 
of  an  amended  petition,  two  years  after  the  fil- 
ing of  the  original  petition  and  20  days  after 
an  amendment  of  the  original  petition.  The 
evidence  as  to  the  nature  of  the  injuries  was 
confiicting,  two  physicians  testifying  that  there 
wa-:  no  hernia  and  denying  the  existence  of  other 
permanent  injuries.  Instructions  given  author- 
ised a  recovery  for  doctor's  fees  and  loss  of 
time  in  excess  of  the  amounts  claimed  in  the 
petition  for  such  items.  Held  not  a  proper  case 
for  an  entry  of  remittitur  in  the  appellate  court. 
[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  »  4462-4470.] 

4.  Witnesses  —  Pbivileoed  ComruRicAxiON 
— Phtsicianb— Obsebvation. 

Information  acquired  by  a  physician  from 
observation  of  his  patient  is  privileged  under 
Rev.  St.  1899,  i  46o9,  precluding  physicians 
from  testifying  concerning  "Information"  ac- 
quired from  a  patient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent,  Dig.  Witnesses,  {  774.] 

5.  SaXB— ESTABLISHIRQ  RELATIORSHIF. 

Information  by  obwrvation  acquired  by  a 
physician  prior  to  the  establishing  of  the  re- 
lation of  physician  and  patient  is  not  privileged 
under  Rev.  St.  1899,  t  4659,  precluding  a  physi- 
cian from  testifying  concerning  information  ac- 
quired from  any  patient  while  attending  him  in 
a  professional  character. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  }{  771,  774.] 

6.  Appeal  ahd  EIbbob— Ibsuk  of  Pact— Cow - 
flictiro  evidkncb— subvissior  to  jltbt. 

The  appellate  court  will  not  disturb  the 
action  of  the  trial  court  in  submitting  to  the 
jury  an  issuable  fact,  embraced  in  the  plead- 
ings and  supiMrted  by  substantial  evidence. 

Appeal  from  Clrcnlt  Court,  Pettis  County; 
George  F.  Longan,  Jndge. 

Action  by  Absalom  L.  Smoot  against  the 
dty  of  Kansas  City.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

This  cause  is  here  upon  appeal  from  a 
judgment  of  the  Pettis  county  circuit  coiirt 
against  defendant  in  the  sum  of  $6,000.  The 
amended  petition,  upon  which  this  proceeding 
rests,  was  filed  at  the  May  term,  1002,  of 
tiie  Pettis  county  circuit  court,  and  is  as 
follows:    "For  cause  of  action  against  de- 


fendant, plalntiflr  states  that  on  July  25, 1900, 
and  at  all  times  herein  mentioned,  defendant 
was,  and  still  is,  a  municipal  corporation  of 
the  first  class,  of  the  state  of  Missouri,  or- 
ganized and  existing  under  a  special  charter 
as  by  law  provided,  with  all  the  powers, 
privileges,  and  liabilities  incident  thereto. 
That  at  all  said  times,  and  for  a  number  of 
years  prior  thereto.  Brook  street  and  es- 
pecially that  portion  thereof  hereinafter  re- 
ferred to,  was  a  public  street  and  thorough- 
fare of  and  within  said  defendant  city,  and 
at  all  said  times  there  was  a  public  side- 
walk on  the  west  side  of  said  Brook  street, 
and  especially  that  portion  thereof  In  front 
of  number  2235  Brook  street,  and  said  side- 
walk ^M,  with  the  knowledge,  consent,  and 
invitation  of  defendant,  used  as  a  general 
public  sidewalk  for  the  purposes  of  travel, 
at  all  said  times.  Plaintiff  further  states 
that  on  said  2Sth  day  of  July,  1900,  and  for 
a  long  time  prior  thereto,  defendant  careless- 
ly and  negligently  maintained  said  sidewalk 
on  said  Brook  street,  and  especially  that 
I)ortion  thereof  In  front  of  said  number  2235 
Brook  street,  namely  about  273  feet  south 
of  the  southwest  comer  of  said  Brook  street 
and  Twenty-second  street,  and  allowed  the 
same  to  be  maintained  and  to  remain  in  a 
dangerous  and  defective  condition  in  this, 
to  wit:  The  stringers  of  said  sidewalk  at 
said  point  were  rotten  and  decayed  and 
were  broken,  dilapidated,  and  Insecure.  The 
uoards  of  said  sidewalk  at  said  point,  and 
for  several  feet  on  both  sides  thereof,  were 
loose,  decayed,  and  broken,  and  some  of  them 
entirely  missing,  and  defendant  carelessly 
and  negligently  failed  to  maintain  barriers, 
light,  or  other  warnings  at  or  near  said 
point  of  said  sidewalk  to  warn  pedestrians 
of  said  defect  and  dangers  at  said  time, 
namely,  said  July  25,  1900,  and  for  a  long 
time  prior  thereto.  Plaintiff  says  that  de- 
fendant knew  of  said  defects,  and  all  of  said 
defects  on  said  July  25,  1900,  and  for  a 
long  time  prior  thereto,  or  by  the  exercise 
of  ordinary  care  and  caution  on  its  part, 
could  have  known  thereof  at  all  said  times, 
and  in  reasonable  time  to  have  remedied 
said  defects  prior  to  said  July  25,  1900,  by 
the  exercise  of  ordinary  care  and  caution, 
but  defendant  carelessly  and  negligently  fail- 
ed to  do  so.  Plaintiff  states  that  on  or  about 
said  July  25,  1900,  at  about  the  hour  of  9 
p.  m.  thereof,  he  was  lawfully  walking  In 
a  southerly  direction  over  and  upon  said 
sidewalk  on  said  west  side  of  Brook  street, 
and  as  he  reached  a  point  of  said  sidewalk 
about  said  273  feet  south  of  the  southwest 
comer  of  said  Brook  street  and  said  Twenty- 
second  street,  the  same  being  directly  in 
front  of  said  number  2235  Brook  street,  be 
stepped  his  left  foot  in  a  hole  in  said  side- 
walk, where  two  of  said  boards,  and  parts 
of  another  one  of  said  boards  were  out  and 
missing,  owing  to  the  defects  above  set  forth 
and  he  was  thereby  thrown  violently  into 
said  hole  and  upon  said  sidewalk  and  against 
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said  sidewalk  upon  tbe  ground,  greatly  In- 
juring him  In  this,  to  wit:  Plaintiff's  left 
leg  and  knee  and  left  arm  and  elbow  were 
wrenched  and  bruised;  three  ribs  of  left 
side  of  plalntlfT's  body  were  fractured ;  plain- 
tiff's back  and  spine  and  spinal  cord  were 
wrenched  and  his  entire  nervous  system 
shocked;  and  plaintiff's  heart  and  lungs 
were  Injured,  but  plaintiff  does  not  know,  and 
for  that  reason  cannot  state,  the  nature  of 
said  Injuries  to  bis  heart  and  lungs ;  and 
plaintiff  was  ruptured  In  his  left  side,  pro- 
ducing hernia.  Plaintiff  says  that  all  of  said 
Injuries  are  permanent,  and  that  on  account 
of  said  Injuries  he  has  been  compelled  to 
obligate  himself  for  large  sums  of  money 
for  doctor's  and  surgeon's  hire,  namely,  $200, 
and  will  so  long  as  be  lives  be  compelled 
to  obligate  himself  for  large  sums  of  money 
.  for  said  items,  on  account  of  said  injuries ; 
and  that,  on  account  of  said  injuries,  plain- 
tiff has  been  compelled  to  lose  time  from 
his  means  of  livelihood,  to  his  damage  in  the 
sum  of  $250,  and  that  he  will,  so  long  as  he 
lives,  be  compelled  to  lose  time  from  his 
means  of  livelihood,  on  account  of  said  in- 
juries; and  plaintiff  furttier  says  that,  on 
account  of  said  injuries  be  has  suffered,  and 
will  so  long  as  be  lives  suffer  great  physical 
pain  and  mental  anguish,  all  to  his  dam- 
age in  the  sum  of  twenty-five  thousand 
($25,000.00)  dollars,  for  which  amount,  to- 
gether with  costs,  he  asks  judgment  against 
the  defendant" 

To  this  petition  defendant  on  the  16th  of 
June,  1902,  filed  the  following  answer: 
"Comes  now  the  defendant,  Kansas  City,  and 
for  its  answer  to  the  petition  of  plaintiff 
admits  that  it  is  a  municipal  corporation 
auly  organized  and  existing  according  to  law, 
but  denies  each  and  every  other  allegation 
In  said  petition  contained.  For  a  further 
answer  to  said  i)etItion,  defendant  states 
that  at  the  time  and  place  where  plaintiff 
claims  to  have  been  injured  he  so  carelessly 
and  negligently  conducted  and  demeaned  him- 
self that  the  injuries.  If  any,  received  by  said 
plaintiff  as  alleged  in  said  petition  were 
caused  and  directly  contributed  to  by  his 
own  fault  and  negligence.  Wherefore  de- 
fendant prays  that  it  may  go  hence  without 
day  and  have  Judgment  for  its  proper  costs 
in  this  behalf  sustained." 

It  is  not  essential  to  the  proper  determina- 
tion of  the  legal  propositions  involved  In  this 
proceeding  to  burden  this  opinion  with  a 
detailed  statement  of  the  testimony  develop- 
ed at  the  trial.  It  is  sufllcient  to  say  that 
plaintiff  introduced  evidence  tending  to  show 
the  defective  sidewalk  and  by  reason  of  such 
defects  he  was  Injured.  Also  testimony  tend- 
ing to  show  the  nature  and  character  of  such 
Injuries.  On  the  part  of  the  defendant  the 
testimony  tended  to  contradict  that  of  the 
plaintiff,  and  that  the  plaintiff  did  not  re- 
ceive the  injuries  complained  of  and  that 
whatever  injuries  were  received  they  were 
not  of  a  permanent  nature.    The  testimony  to 


which  proper  objections  and  exceptions  were 
presented,  as  well  as  the  instructions  com- 
plained of,  win  be  given  due  consideration 
in  the  course  of  the  opinion.  Upca  the  sub- 
mission of  this  cause  to  the  Jury  iqion  tbe 
evidence  and  instructions  of  the  court,  tbey 
returned  a  verdict  finding  the  issues  for  tbe 
plaintiff  and  assessing  his  damages  at  tbe 
sum  of  $5,000.  Motions  for  new  trial  and  In 
arrest  of  Judgment  were  timely  filed  and  by 
the  court  overruled,  and  Judgment  entered  in 
accordance  with  the  verdict  From  this  judg- 
ment the  defendant  prosecuted  his  appeal  to 
this  court  and  tbe  record  is  now  before  ua 
for  review. 

Edwin  C.  Meservey,  W.  H.  H.  Piatt  and 
Jas.  M.  Oamer,  for  appellant  H.  J.  Lat- 
shaw,  Jr.,  Ohas.  E.  Yeater,  and  E  M.  Perdue. 
for  respondent 

FOX,  J.  (after  stating  tbe  facts).  Upon 
this  record  tbe  complaints  of  api)ellant  may 
thus  be  briefiy  stated:  (1)  That  tbe  trial 
court  erred  in  giving  instruction  No.  4.  (2) 
The  court  erred  In  admitting  evidence  of 
subsequent  repairs  upon  the  alleged  defect- 
ive sidewalk.  (3)  The  court  erred  in  re- 
fusing instruction  No.  2,  which  withdrew 
from  the  consideration  of  the  Jury  the  ques- 
tion as  to  whether  or  not  plaintiff  was  suffer- 
ing from  Iiernla  as  a  result  of  the  injuries 
received  by  him,  at  the  time  of  the  accident. 

We  will  treat  these  assignments  of  errors  In 
tbe  order  as  herein  indicated.  Instruction 
No.  4  complained  of  is  as  follows:  "The 
court  Instructs  the  Jury  that  if  you  find 
for  plaintiff,  then.  In  estimating  the  amount 
of  damages  to  be  awarded  him,  you  m.iy 
take  into  consideration  such  sums  of  money. 
If  any,  tliat  you  may  find  and  believe  from 
the  .evidence  plaintiff  has  obligated  him- 
self for  on  account  of  doctor's  and  surgeon's 
hire  in  treating  the  injuries.  If  any,  in  evi- 
dence, and  allow  him  such  an  amount  not 
to  exceed  $850,  for  said  Items  as  would  be 
reasonable  compensation  for  said  services.  If 
any ;  and  If  you  further  find  and  believe  from 
the  evidence  that  plaintiff  will  in  the  future, 
on  account  of  said  injuries,  if  any,  be  com- 
pelled to  pay  out  or  obligate  himself  for  doc- 
tor's or  surgeon's  care,  you  may  also  take 
that  fact  into  consideration,  and  allow  him 
therefor  such  an  amount  as,  under  the  evi- 
dence, would  be  reasonable  compensation  for 
said  future  services.  If  any ;  and  If  you  fur- 
ther find  and  believe  from  the  evidence  that 
plaintiff  has,  on  account  of  said  Injuries,  if 
any,  been  compelled  to  lose  time  from  bis 
means  of  livelihood,  you  may  also  take  that 
fact  into  consideration,  and  allow  him  there- 
for such  an  amount  as,  under  the  evidence, 
would  reasonably  compensate  him  for  said 
loss  of  time,  if  any ;  and  If  you  find  and  be- 
lieve from  the  evidence  that  plaintiff  will  In 
tbe  future  be  compelled,  on  account  of  said 
Injuries,  If  any,  to  lose  time  from  his  means 
of  livelihood,  you  may  also  take  that  fact 
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Into  conalderation,  and  allow  blm  sucb  a  sum 
tberefor  as  will,  under  tbe  evidence,  rea- 
lonably  compensate  bim  tot  said  future  loss 
of  time.  If  any.  And  If  you  further  find  and 
believe  from  the  evidence  that  plalntlft  has, 
on  account  of  said  Injuries,  If  any,  sufFered 
physical  pain  or  mental  anguish,  you  may 
take  that  fact  into  consideration,  and  allow 
him  such  an  amount  therefor  as,  under  tbe 
evidence,  will  reasonably  compensate  him 
for  said  physical  pain.  If  any,  or  mental  an- 
guish. If  any ;  and  If  you  further  find  and 
believe  from  the  evidence  that  plaintiff  wUl 
In  tbe  future  suflfer  eitber  physical  pain  or 
mental  anguish  on  account  of  said  Injuries, 
If  any,  you  may  also  take  that  fact  Into  con- 
sideration and  allow  him  therefor  such  an 
amount  as  you  may  believe,  under  the  evi- 
dence, will  reasonably  compensate  blm  for 
laid  future  physical  pain,  If  any,  or  mental 
anguish,  if  any,  not  to  exceed  In  all  the  sum 
of  twenty-flve  thousand  ($25,000.00)  dollars." 
This  Instmctlon  Is  manifestly  erroneous  In 
this  that  It  authorizes  a  recovery  tor  doctor's 
and  surgeon's  hire  In  any  sum  not  exceeding 
1350;  when  In  the  petition  upon  which  this 
cause  was  tried.  It  was  alleged  that  tbe  dam- 
ages for  those  items  were  only  the  sum  of 
1200.  It  la  also  erroneous  In  not  limiting 
tbe  amount  of  recovery  for  loss  of  time  from 
bis  means  of  livelihood  to  tbe  amount  claimed 
In  tbe  petition.  It  will  be  noted  that  tbe 
petition  only  claims  tbe  sum  of  $2^  for  loss 
of  time  from  his  means  of  livelihood. 

The  verdict  In  this  case  was  for  tbe  sum 
of  $5,000.     There  was  no  remittitur  in  the 
trial  court  of  any  part  of  such  recovery,  nor 
was  there  any  otter  of  that  kind.    It  Is  sug- 
(ceeted,  hcvrever,  that  the  errors  of  this  In- 
stmctlon can  be  cured  In  this  court  by  an 
entry  of  remittitur,  and  the  question  with 
which  we  are  confronted  upon  this  Instruc- 
tion Is  whether  or  not,  upon  tbe  disclosures 
hi  the  record  ot  this  cause,  this  court  should 
adopt  that  course.    There  Is  no  dispute  as  to 
what  the  law  is  upon  this  proposition.    It  Is 
well  settled   and  there  is  no  conflict  In  the 
cases  by  the  appellate  courts  of  this  state  as 
to  tbe  proper  rule.    The  fundamental  rule,  to 
be  deduced  from  all  tbe  authorities  upon  the 
question  of  entering  a  remittitur  either  In  tbe 
trial  court  or  in  the  appellate  court,  is  that 
where  the  court  can  reasonably  estimate  the 
excess  in  tbe  verdict  or  judgment  and  that  It 
Is  apparent  that  no  injury  can  be  done  the 
defendant  by  entering  such  remittitur  then 
a  rCTaittitnr  will  be  permitted.    Ice  Co.   v. 
Tamm,  90  Mo.  App.  189,  Is  a  well  considered 
case  upon  this  proposition,  and  all  of  the  au- 
thorltiee  are  fully  and  exhaustively  reviewed. 
It  was  ruled  in  that  case  that  it  was  no  long- 
er an  open  question  as  to  the  power  of  the 
courts  to  permit  a  remittitur  to  be  entered  In 
cases  where  verdicts  were  excessive,  and  the 
learned  judge  very  appropriately  announced 
that  "undoubtedly  tbe  courts  have,  and  con- 
stantly exercise,  this  right  in  cases  where  the 
amount  of  tbe  excess  is  exactly  calculable 


from  tbe  evldencei"  and  It  is  made  clear  from 
that  case  that,  so  far  as  the  power  of  the 
court  to  permit  tbe  entering  of  a  remittitur 
is  concerned,  there  Is  no  dispute,  but  tbe 
difference  of  opinion  exists  as  to  when  this 
duty  should  be  exercised,  and  tbe  learned 
judge  upon  that  question  said:  "But  a  wide 
difference  of  opinion  exists  as  to  their  duty 
when  unjust  damages  have  been  awarded  In 
Instances  where  there  is  no  positive  criterion 
for  determining  what  the  damages  ought  to 
be;  that  is.  In  actions  for  personal  Injuries, 
other  cases  sounding  In  tort  and,  we  suppose, 
those  In  contract  for  unliquidated  and  un- 
certain damages.  I^oyd  v.  Railroad,  63  Mo. 
609;  Waldbler  v.  Railroad,  87  Mo.  87;  Fur- 
nish V.  Railroad,  102  Mo.  438,  18  S. 
W.  1044,  22  Am.  St  Rep.  781;  Nicbolds 
V.  Plate  Glass  Co.,  126  Mo.  55,  28  S. 
W.  991 ;  Burdict  v.  Railroad,  1&  Mo.  221,  27 
a.  W.  453,  26  L.  R.  A.  884,  46  Am.  St.  Rep. 
528  (In  which  the  authorities  on  the  subject 
are  reviewed)  ;  Rodney  v.  Railroad,  127  Mo. 
676,  28  S.  W.  887,  30  S.  W.  160;  Hollenbeck 
V.  Railroad,  141  Mo.  97,  88  S.  W.  723,  41  S. 
W.  887;  Chltty  v.  Railroad  (Mo.  Sup.)  65  8. 
W.  959.  All  those  decisions  concede  the  trial 
court's  power  to  permit  such  an  amendment 
of  the  verdict  and  thereupon  refuse  a  new 
hearing,  because  the  trial  judge  Is  largely  con- 
cerned with  tbe  facts.  He  must  review  tbe 
finding  on  them  and  set  It  aside  if  unsupport- 
ed, in  his  opinion,  by  the  weight  of  evidence. 
But  there  are  exceptional  cases  in  which  an 
excessive  verdict  cannot  be  thus  cured  even 
at  nisi  prlns.  If  tbe  jury  were  erroneously 
charged  concerning  the  measure  of  damages 
and.  In  obedience  to  the  court's  instruction. 
Included  in  their  assessment  of  damages  Im- 
proper elements,  and  It  is  Impossible  to  as- 
certain precisely  bow  much  tbe  verdict  was 
increased  thereby,  a  remittitur  is  insufficient 
to  redress  the  error,  which  can  only  be  done 
by  granting  a  new  trial."  The  case  of  Slat- 
tery  v.  City  of  St  Louis,  120  Mo.  183,  26  S. 
W.  521,  was  an  action  to  recover  damages  for 
Injury  to  property.  In  that  case  tbe  follow- 
ing instruction  was  given:  "If  tbe  jury  be- 
lieve that  tbe  building  of  tbe  bridge  In 
Twenty-First  street  in  front  of  plalntlfTs  prem- 
ises bad  occasioned  a  loss  of  rent  to  plalntifiTs 
between  September,  1890,  and  October  12, 
1891,  the  date  of  beginning  of  this  action,  the 
jury  will  Include  in  their  verdict  if  they 
find  for  plaintiff,  the  amount  of  such  loss  of 
rent  as  Is  shown  by  the  evidence."  This  In- 
struction was  in  no  doubtful  or  uncertain 
terms  condemned  by  this  court,  and  it  was 
expressly  ruled  that  tbe  error  of  it  was  not 
cured  by  entering  a  remittitur.  Burgess,  X, 
In  treating  of  that  instruction,  thus  an- 
nounced the  rule :  "The  plaintiff  was  not  en- 
titled to  recover  damages  to  her  property  and 
at  the  same  time  damages  for  the  loss  of 
rent  It  is  clear  that  if  the  entire  property 
had  been  taken  or  rendered  useless  and  of  no 
value  that  she  could  not  have  recovered,  in 
an  action  for  damages  to  the  property,  also 
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what  It  would  have  rented  for  up  to  the  time 
of  bringing  the  suit  'In  an  action  tor  a  negll- 
gent  Injury  to  real  property,  the  rule  of  dam- 
ages generally  adopted  Is  to  allow  to  the 
plaintiff  the  difference  between  the  market 
Talue  of  the  land  Immediately  before  the  in- 
jury occurred,  and  the  like  value  Immedi- 
ately after  the  Injury  Is  complete.'  2  Shear- 
man &  Redfleld  on  Negligence,  §  750.  To  the 
same  effect  Is  Plnney  v.  Berry,  61  Mo.  359. 
The  measure  of  damages  was  the  difference 
between  the  value  of  the  property  immediate- 
ly before  the  Injury  and  Immediately  after- 
wards as  Its  market  value  was  affected  by 
reason  of  the  erection  of  the  bridge.  Spencer 
V.  Railroad,  120  Mo.  154,  23  S.  W.  126,  22  L. 
R.  A.  668;  Kansas  City  v.  Morton,  117  Mo. 
446,  23  S.  W.  127 ;  Hickman  v.  City  of  Kan- 
sas. 120  Mo.  110,  26  S.  W.  225,  23  L.  R.  A.  658, 
41  Am.  St.  Rep.  684.  The  error  of  this  In- 
struction was  not  cured  by  the  remittitur  of 
the  sum  of  $258.72,  as  it  Is  Impossible  to  de- 
termine from  the  evidence  what  amount  was 
allowed  by  the  jury  for  damages  occasioned 
by  the  loss  or  decrease  In  the  rental  value  of 
the  property." 

Applying  the  mlea,  as  thus  Indicated  by 
the  cases  heretofore  cited,  should  this  court 
undertake  to  cure  the  error  of  Instruction  No. 
4  by  ordering  that  a  remittitur  be  entered? 
Upon  a  careful  consideration  of  the  entire 
record  we  have  reached  the  conclusion  that  It 
should  not.  The  record  In  this  cause  presents 
an  action  for  personal  Injuries,  and  it  Is  clear 
that  there  Is  no  positive  criterion  for  deter- 
mining what  the  damages  ought  to  be,  nor  can 
this  court  determlnewbatelementsof damages 
were  considered  by  the  jury  in  arriving  at 
their  verdict  .  They  were  directed  by  instruc- 
tion No.  4,  without  any  limit  being  fixed,  to 
assess  the  damages  for  the  loss  of  time  by 
the  plaintiff  from  his  means  of  livelihood, 
and  it  would  be  simply  pure  guesswork  by 
this  court,  as  was  said  In  Slattery  v.  City 
of  St  Louis,  supra,  as  to  what  amount  was 
allowed  by  the  Jury  for  damages  occasioned 
by  the  loss  of  such  time.  It  is  manifest  from 
this  record  that  the  main  controversy  in  this 
cause  is  as  to  the  nature  and  character  of 
plaintiff's  injuries,  and  the  amount  be  is 
entitled  to  recover.  The  question  of  the  ver- 
dict returned  in  this  cause  being  excessive  is 
sharply  presented  by  the  disclosures  of  the 
record. 

We  have  reaa  in  detail  all  of  the  evidence 
developed  at  the  trial  of  this  cause  and  it  is 
ai^arent  that  upon  the  question  as  to  the 
nature  and  character  of  the  injuries  received 
by  plaintiff,  that  this  is  by  no  means  a  one- 
sided case,  and,  while  this  court  will  not 
undertake  to  retry  the  case  upon  a  purely 
question  of  fact  nor  determine  upon  which 
side  the  evidence  preponderates,  yet  where 
there  is  an  erroneous  Instruction  given  di- 
recting the  Jury  as  to  their  authority  to  assess 
damages,  this  court  will  consider  all  the  evi- 
dence and  say  whether  or  not  the  ends  of  Jus- 


tice would  be  best  subserved  by  having  the 
case  resubmitted  to  a  jury  upon  instructions, 
which  are  free  from  any  error.  The  original 
petition  in  this  case  was  filed  July  25,  1900; 
it  did  not  allege  or  in  any  manner  mention 
any  such  Injury  as  hernia;  nearly  two  years 
after  that  time,  on  May  8,  1902,  the  petition 
was  amended  by  Interlineation,  still  no  in- 
timation or  allegation  that  hernia  was  the 
result  of  any  of  the  Injuries  complained,  of, 
and  on  May  28,  1902,  he  filed  the  amended  pe- 
tition upon  which  this  case  was  tried  In 
which,  for  the  first  time,  it  was  alleged  that 
he  was  suffering  from  hernia  as  a  result  of 
the  Injuries  received.  During  the  progress 
of  the  trial  at  Sedalla  the  court  appointed  Dr. 
Overstreet  and  Dr.  Bvans  of  that  city  to  make 
an  examination  of  the  plaintiff  in  respect  to 
the  Injuries  complained  of  in  the  petition. 
They  testify  that  there  was  no  hernia  and 
that  the  plaintiff  was  not  suffering  from 
any  such  trouble,  and  also  testified  that  tbey 
found  no  enlargement  or  displacement  of  the 
heart  and  no  pleura  or  lung  trouble,  and  that 
80  far  as  the  factured  ribs  were  concerned 
that  they  were  so  completely  healed  that  tbey 
were  unable  to  determine  whether  or  not 
tbey  had  ever  been  fratured.  In  view  of 
these  disclosures  of  the  record  it  is  highly 
Important  that  this  cause  be  submitted  to  a 
Jury  upon  instructions  which  In  no  way 
give  them  a  roving  commission  to  speculate 
as  to  the  amount  of  damages  sustained  by 
the  plaintiff. 

This  brings  us  to  the  consideration  of  the 
complaint  by  appellant  of  the  exclusion  of 
testimony  by  Dr.  Monahan.  Dr.  Monahan 
was  Introduced  by  the  defendant  He  was 
assistant  police  surgeon  of  Kansas  City,  Mo. 
He  stated  that  he  was  not  on  the  city  pay  roll, 
bat  said:  "I  handled  the  rich  and  poor  alike, 
that  Is  those  that  could  pay  me,  paid  me,  and 
those  that  could  not  pay  me  I  gave  them  the 
attention  just  the  same."  He  was  working 
under  the  city  police  surgeon  and  rend^vd 
services  In  cases  of  accident  to  persons  regard- 
less as  to  whether  or  not  he  was  to  receive 
any  pay  from  the  person  or  not  Dr. 
Monahan  went  to  the  place  of  this  accident 
and  be  saw  the  plaintiff  sitting  on  the  edge  of 
the  sidewalk.  The  error  complained  of  is 
specially  directed  to  the  exclusion  of  the 
answer  to  this  question:  "Q.  I  will  ask, 
you,  doctor.  If  you  saw  the  plaintiff  spit  any 
blood  while  on  the  sidewalk  or  in  the  street 
before  getting  into  the  ambulance  on  Brook 
street?"  The  action  of  the  court  In  excluding 
the  answer  to  the  question,  as  above  indicated, 
was  doubtless  predicated  upon  section  4659 
Rev.  St  1899,  which  precludes  any  physician 
or  surgeon  from  testifying  concerning  any 
Information  which  he  may  have  acquired 
from  any  patient  while  attending  him  In  a 
professional  character,  and  which  Infor- 
mation was  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a  physician,  or  do 
any  act  for  him  as  a  surgeon.    Tlie  provisions 
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of  this  section  have  freqnently  been  invoked  ; 
In  the  trial  of  causes  in  this  state.  The 
meaning,  object,  and  pntposes  of  this  statute 
are  nowhere  better  stated  than  In  Oartslde 
V.  Ins.  Co.,  76  Mo.,  loc.  cit  451,  43  Am.  Rep. 
765.  It  was  there  ruled  that  it  was  intended 
by  the  provisions  of  this  statute  to  cast  "  the 
Tell  of  privilege'  or  secrecy  over  information 
acquired  by  a  physician  while  professionally 
engaged  in  the  sick  chamber,  and  necessary  to 
enable  him  to  prescribe.  Information  ac- 
quired by  a  physician  from  Inspection,  ex- 
amination, or  observation  of  the  person  of  the 
patient,  after  he  has  submitted  himself  to 
such  examination,  may  as  appropriately  be 
said  to  be  acquired  from  the  patient  as  if  the 
same  Information  had  been  orally  com- 
municated by  the  patient"  It  was  further 
said  by  the  learned  judge  writing  the  opinion 
in  that  case,  that  it  was  "doubtless  true  that 
a  idiysician  learns  more  of  the  condition  of 
a  patient  from  bis  own  diagnosis  of  the  case 
than  from  what  is  communicated  by  the 
words  of  the  patient;  and  to  say  that  while 
the  month  of  a  physician  Is  sealed  as  to  the 
Information  acquired  orally  from  his  patient, 
it  is  opened  wide  as  to  information  acquired 
from  a  source  ni)on  which  he  must  rely,  viz. 
his  own  diagnosis  of  the  case,  would  be  to 
restrict  the  operation  of  the  statute  to  nar- 
rower limits  than  was  ever  intended  by  the 
Legislature  and  virtually  to  overthrow  it" 
Smart  v.  Kansas  City,  91  Mo.  App.  686; 
Streeter  t.  City  of  Breckenrldge,  23  Mo.  App. 
244. 

It  will  be  observed  that  under  the  rule 
above  Indicated,  that  in  order  to  render  ob- 
servations and  opinions  acquired  by  a  physi- 
cian privileged  that  it  must  appear  that  the 
relation  of  ptiyslclan  and  patient  mnst  first 
be  estahlislied.  As  was  ruled  in  the  Gartslde 
Case,  that  after  a  patient  has  submitted  him- 
self to  an  examination  by  the  physician  then 
information  acqnlred  by  observation  would  be 
excluded  on  the  same  ground  as  a  direct  com- 
munication by  the  patient  to  the  physician. 
So  far  as  thequestion  propounded  In  thiscase is 
toncemed,  it  does  not  appear  as  to  whether  or  not 
the  information  desired  from  Dr.  Monahan  as 
to  the  spitting  of  blood,  was  from  observation 
prior  to  any  sort  of  examination  of  the  plain- 
tiff. It  Is  clear  that  when  Dr.  Monahan  first 
appeared  nxmn  the  scene  of  the  accident  if 
be  observed  the  plaintiff  and  that  he  was  not 
at  that  time  spitting  blood,  there  is  no  rea- 
son why  such  testimony  should  be  excluded, 
for  that  is  prior  to  any  submission  by  the 
patient  to  the  examination  of  the  pbysldan, 
and  so  far  as  this  record  is  concerned,  as  to 
that  particular  question,  it  nowhere  appears 
that  this  was  Information  from  an  observa- 
tion by  Dr.  Monahan  after  he  had  commenced 
an  examination  of  the  patient.  The  ques- 
tion was  simply  as  to  whether  or  not  he  saw 
the  plaintiff  spitting  any  blood,  while  on  the 
nldewalk  or  in  tlie  street,  before  getting  Into 
the  ambalance  on  Brook  street  The  learned 
trial  Jndge^  when  this  witness  was  before 


him,  very  intelligently  and  clearly  expressed 
his  doubts  upon  the  proposition.  He  said: 
"As  to  this  evidence  of  the  witness,  Dr.  Mona- 
han, if  the  witness  was  only  asked  to  testify,, 
and  the  purpose  was  only  for  him  to  testify, 
to  what  he  saw,  what  be  heard  or  learned 
from  the  patient  on  the  sidewalk,  or  on  the 
street,  at  the  time  he  was  picked  up  by  the 
ambulance,  it  was  done  In  a  public  place  and 
In  the  presence  of  others,  there  would  be  a 
very  serious  question  in  my  mind  whether 
they  would  be  entitled  to  protection  and  be 
entitled  to  be  considered  as  confidential  com- 
munications. However,  I  do  not  think  that 
Is  the  Important  testimony,  and  cannot  be 
very  important,  because  all  of  the  evidence 
that  has  gone  before  shows  that  there  was 
no  special  examination  made,  except  the  un- 
doing of  the  shirt  and  feeling  of  the  heart 
or  place  complained  of,  and  then  the  patient 
was  put  In  the  ambulance  and  taken  to  the 
hospital,  as  I  remember,  either  there  or  the 
station,  where  an  examination  was  had  and 
the  patient  treated.  I  am  satisfied  that  that 
evidence  would  be  absolutely  incompetent. 
Anjrthing  that  this  physician  learned  at  the 
hospital  when  be  did  make  the  examination, 
upon  which  he  made  his  prescription  and 
made  his  diagnosis,  would  be  Incompetent 
would  come  within  the  rule  laid  down  by  the 
statute,  that  is,  It  is  a  privll^ed  communi- 
cation, and  information  that  the  physician  Is 
not  allowed  to  disclose  If  the  other  party  ob- 
jects. As  I  say,  the  first  part  of  it  presents 
a  very  serious  question  In  my  mind.  How- 
ever, as  that  is  not  very  Important  and  Is  not 
the  main  point  In  this  witness'  testimony,  I 
am  going  to  exclude  the  entire  testimony  and 
hold  that  the  witness  is  not  competent  to 
testify  to  anything  that  he  learned  from  this 
witness  either  by  talking  to  him  and  asking 
him  questions  or  by  making  an  examination 
of  the  body."  It  is  sufficient  to  say  upon  this 
proposition,  that  upon  the  retrial  of  the  cause 
if  it  appears  that  the  relation  of  physician 
and  patient  had  been  established  and  that 
the  plaintiff  had  submitted  himself  for  exami- 
nation by  Dr.  Monahan,  that  then  any  infor- 
mation acquired  by  observation  after  that 
time  would  be  incompetent  But,  on  the 
other  hand.  If  prior  to  the  establishment  of 
this  relationship  the  doctor  observed  the  pa- 
tient and  acquired  Information  from  such 
observation,  we  know  of  no  rule  of  evidence- 
that  would  make  such  information  privi- 
leged. 

Appellant  complains  that  the  court  com- 
mitted error  in  the  admission  of  testimony  in 
respect  to  repairs  upon  the  sidewalk  subse- 
qnent  to  the  date  of  the  accident  We  have- 
examined  the  disclosures  of  the  record  upon 
that  question  and  it  is  not  shown  that  any 
such  testimony  was  admitted,  nor  does  it  ap- 
pear that  to  the  question  which  appellant  con- 
strues as  having  reference  to  subsequent  re- 
pairs, that  there  was  any  timely  objections 
and  exceptions.  It  is  conceded  that  any  tes- 
timony of  any  subsequent  repairs  upon  thi» 
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alleged  defecttve  sidewalk  would  be  Inadmig- 
slble;  therefore,  upon  a  retrial  of  tbls  cauae, 
any  testimony  offered  along  tliat  line  should 
be    promptly    excluded. 

This  brings  us  to  the  final  contention  of  ap- 
pellant  that  the  court  enei  In  refusing  in- 
struction No.  2.  This  instruction  was  as  fol- 
lows: "The  court  instructs  the  jury  that 
there  is  no  evidence  in  this  case  to  sustain 
the  allegation  that  plaintifT  received  a  hernia 
by  falling  upon  the  sidewalk  at  the  time  and 
place  alleg«d  in  his  petition,  and  In  assessing 
his  damages,  if  any,  you  cannot  consider  such 
hernia,  if  any,  which  plaintiff  may  now  have, 
and  the  same  is  withdrawn  from  your  con- 
sideration." It  is  sufficient  to  say  of  this  as- 
signment of  error  in  the  refusal  of  this  in- 
struction, that  this  court  would  not  be  war- 
ranted in  reversing  tbe  Judgment  on  that 
ground  alone.  The  record  discloses  at  least 
some  evidence  that  the  plaintiff  was  suffering 
from  hernia  as  a  result  of  the  injuries  re- 
ceived by  the  accident  complained  of  in  this 
proceeding,  and  even  though  It  be  conceded 
that  the  preponderance  of  tbe  evidence  upon 
this  subject  Is  upon  the  side  of  the  defendant, 
yet,  under  tbe  firmly  established  rule  of  this 
court  we  will  not  undertake  to  weigh  the 
testimony  or  determine  upon  which  side  tbe 
evidence  preponderates. 

Tbe  distinction  between  tbe  trial  court  and 
tbe  court  of  review,  in  respect  to  awarding 
new  trials  upon  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  must  be 
borne  in  mind.  The  trial  court  has  the  wit- 
nesses before  it,  can  observe  the  manner  and 
conduct  of  tbe  witnesses  while  upon  the 
stand,  and  upon  a  motion  for  new  trial  it  Is 
especially  tbe  province  of  tbe  trial  court  to 
review  tbe  testimony,  and  it  has  the  unqnea- 
tloned  right  to  set  aside  the  verdict  and  grant 
a  new  trial  if  in  its  Judgment  the  verdict  is 
against  the  weight  of  tbe  credible  evidence 
in  the  cause.  In  this  court  we  simply  taave 
the  disclosures  of  the  record  with  at  least 
sufficient  evidence  to  have  authorized  the 
submission  of  the  question  to  the  Jury,  with 
no  opportunity  of  Judging  of  the  credibility 
of  the  witnesses  by  their  appearance,  conduct, 
or  manner  upon  the  witness  stand,  and  the 
cause  comes  to  this  court,  not  only  with  the 
approval  of  the  Jury,  but  with  the  approval 
of  tbe  Judge  presiding  at  tbe  trial ;  hence  fol- 
lows that  well  established  rule  by  this  court 
that  wh»e  there  is  any  substantial  evidence 
tending  to  prove  any  essential  fact  embraced 
in  the  pleadings,  this  court  will  not  undertake 
to  disturb  the  action  of  the  court  in  submit- 
ting such  issuable  fact  to  tbe  Jury  upon  prop- 
er Instructions.  The  awarding  of  a  new  trial 
upon  the  ground  that  the  verdict  Is  against 
the  weight  of  evidence  Is  especially  tbe  prov- 
ince of  tbe  trial  court;  for  as  was  said  in 
Ice  Co.  V.  Tamm,  supra,  tbe  trial  Judge  deals 
with  and  Is  largely  concerned  with  the  facts 
of  every  case  that  is  tried  before  him.  It  is 
by  no  means,  as  has  been  repeatedly  announc- 
ed by  this  court,  the  province  of  a  court  of  re- 


view to  undertake  to  weigh  tbe  testimony  or 
to  adjust  the  conflicting  statements  of  tbe  wit- 
nesses testifying  In  the  cause;  hence  tbe 
ruling  upon  tbls  contention  most  be  adverse 
to  appellant 

We  have  given  expression  to  our  views  up- 
on tbe  record  in  this  cause.  There  is  nothing 
remaining  to  be  done  exc^t  to  announce  tbe 
conclusion,  which  is,  that  for  the  reasons  In- 
dicated herein,  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  and  it  is  so  ordered.    All  concur. 


OAPBN  V.  GARRISON  et  aL 

(Supreme  Court  of  Missouri,  Division   No.   1. 
Feb.  22,  1906.) 

1.  GUABDIAH   AND  WABD— POWSB  TO  BOBBOW 

MONKT. 

Under  Rev.  St  1899,  {  3504,  prescribing 
the  purposes  for  which  a  curator  may  mortgage 
big  ward's  land  to  obtain  money,  expressly  an- 
thorlzing  such  a  proceeding  to  obtain  monpy 
for  the  education  and  maintenance  of  a  ward, 
bat  not  authorizing  it  to  obtain  money  to  dis- 
cbarge a  pre-existing  incumbrance  on  the  land, 
no  power  to  borrow  for  this  latter  purpose 
can  be  Implied  from  the  statute. 

2.  subbooation  —  fubwishirg  monxt  to 
Pat  Mobtoaob  —  Acobftance  of  New 
mortqaoe. 

Where  a  cnrator,  with  the  sanction  of  the 
probate  coart  executed  a  mortgage  on  his 
ward's  land  to  obtain  money  to  satisfy  a  pre- 
existing incumbrance  under  which  the  land  was 
about  to  be  sold,  and  tbe  lender  expressly  re- 
fused to  accept  a  transfer  of  the  old  incum- 
brance, and  insisted  upon  the  making  of  a  new 
mortgage,  she  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  in  the  first  mort- 
gage. 
8.  Liens— Equitable  Liens. 

Neither  was  the  mortgagee  in  Ae  second 
mortgage  entitled  to  an  equitable  lien  apon  the 
proper^. 

Appeal  from  St  Louis  Olrcuit  Court;  Jaa. 
R.  Kinealy,  Judge. 

Suit  by  Frances  I.  Capen  against  Mary  B. 
Garrison  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

T.  Pefcy  Carr,  for  appellants.  Boyle  ft 
Priest  and  Geo.  W.  Easley,  for  reapimdent. 

VALLIANT,  J.  This  Is  a  suit  in  equity 
In  which  plaintiff  seeks  to  subject  certain  real 
estate  belonging  to  minors  to  tbe  payment 
of  money  loaned  by  tbe  plaintiff  to  the  cura- 
tor of  the  minors  for  the  purpose  of  paying 
off.  a  pre-existing  incumbrance  on  the  ptoj^ 
erty. 

The  main  facts  In  the  case  are  these :  The 
property  In  question  is  a  dwelling  house 
and  lot  In  St  Louis.  Cornelius  K.  Garrison 
bought  the  property  in  1893  and  resided  in 
it  as  his  home  until  his  death  In  1895.  He 
left  a  widow  Mary  B.  Garrison  and  three 
minor  children  who,  together  with  Daniel 
E.  Garrison,  the  duly  appointed  curator  of 
the  children,  are  the  defendants  in  this  suit 
When  Cornelius  K.  Garrison  l>ought  this 
property  it  was  incumbered  with  a  debt 
of  15,200  principal,  secured  by  deed  of  trust, 
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tbe  payment  of  wblch  he  assumed,  but  which 
he    left   tmpald   at   his   death.    In   March, 
1898,  there  was  dae  on  this  debt  tbe  whole 
of  the  principal  and  $182  of  interest,  and  the 
creditor  was  demanding   payment;   besides 
this  there  was  dne  the  state  and  city,  for 
taxes,    the   sum    of   1742.22,    a    portion  of 
which  was  required  to  be  paid  at  once  to 
avoid  snit.    There  was  no  personal  property 
aTallable  to  the  curator  for  the  payment  of 
tbese  Incumbrances  and  he  feared  that  the 
real  estate  of  his  wards  would  be  sacrificed 
In  the  threatened  foreclosure  sales.    There- 
upon he  petitioned  the  probate  court,  stating 
these  facts  and  praying  to  be  authorized  to 
borrow  $6,600  with  which  to  pay  these  in- 
cumbrances and  to  secure  the  loan  by  a  deed 
of  trust  to  be  executed  by  himself  as  curatoE 
for  the  children  and  by  the  widow  of  Cor- 
nelius K.  Garrison.    The  probate  court  made 
tbe  order  as  requested,  the  curator  borrowed 
the  $5,500  from  the  plaintiff  in  this  suit, 
and  he  in  his  representative  capacity  and  thQ 
widow  executed  a  note  for  that  amount  due 
In   three  years  with  six  semiannual   6  per 
cent  Interest  notes,  and  a  deed  of  trust  on 
the  real  estate  mentioned  to  secure  the  same. 
The  plaintUI  was  represented  in  the  trans- 
action by  a  real  estate  agent    The  curator 
said  to  the  agent  that  he  desired  to  conduct 
the  business  with  as  little  expense  as  possi- 
ble, and  therefore  preferred  to  have  the  old 
deed  of  trust  and  notes  transferred  to  tbe 
lender,  but  the  agent  said  that  his  clients 
preferred  to  take  new  papers  and  according- 
ly, when  the  negotiations  were  ended  and  tbe 
agreement  reached,  the  agent  received  from 
his  client  the  $5,600  and  with  it  went  to 
tbe  bank  where  the  old  notes  were,  paid 
tbem,  bad  the  old  deed  of  trust  satisfied  on 
the  record,  and  presented  to  the  curator  an 
account  of  the  expenditures  one  item  of  wblch 
was  $5,474.50,  paid  to  the  bank  on  the  old 
notes  and  deed  of  trust,  besides  $0.70  paid 
for  releasing  the  old  deed  on  record,   ex- 
pense of  executing  new  deed  of  tmsl^  the 
agenfs   own  commissions  and  other  Items, 
the  aggregate  of   all   which  exhausted   the 
$5,500  and  showed  a  balance  of  $62.74  as 
due   the   real   estate   agent,   which   balance 
Mr.    Garrison,   the  curator,   paid   with   his 
individual  check.    Mr.  Garrison  also  paid  the 
accumulated    taxes.    The    old    notes    and 
deed  of  trust  after  being  canceled  and  en- 
tered as  satisfied  oa  the  record  were  de- 
livered to  the  curator.    The  new  deed  of 
trust  was  duly  recorded.    A  titie  examiner 
gave  the  certificate  of  title  on  which  this 
transaction  was  based  and  which  was  de- 
livered by  the  real  estate  agent  to  the  plain- 
tiff (or  to  her  son  who  acted  for  her)  along 
with  tbe  new  deed  of  trust    In  this  certifi- 
cate, referring  to  this  new  deed  of  trust,  was 
this  notation:    "This  Is  an  equitable  lien, 
and  a  decree  of  the  circuit  court  will  be 
necessary  to  foreclose  as  to  all  interest  of 
minors."    Tbe  Interest  notes  on  this  loan  were 
iBS.W.— U 


paid  as  they  matured  excq;>t  the  last  one,  due 
when  the  principal  fell  due  three  years  after 
date.  At  that  time  the  curator  was  unable 
to  renew  the  note  <Hr  obtain  a  new  loan,  no 
lender  could  be  found  who  would  take  a  cur- 
ator's deed  and  tbe  curator  having  no  means 
of  his  wards  with  which  to  pay  the  debt  this 
suit  resulted.  The  prayer  of  tbe  i>etitioa  is, 
first,  that  the  deed  of  trust  be  decreed  to  be 
a  valid  Hen  and  that  it  be  foreclosed  as  a 
mortgage;  second,  if  that  cannot  be  done,  then 
that  an  account  be  taken  to  show  the  amount 
of  plaintifTs  money  that  was  used  to  pay  off 
the  former  incumbrances,  that  the  entry  of 
satisfaction  of  the  old  deed  of  trust  be  set 
aside  and  tbe  plaintiff  subrogated  to  the 
rights  of  that  creditor;  third.  If  that  cannot 
be  done,  then  that  the  debt  due  plaintiff  be 
decreed  to  be  an  equitable  Hen  on  tbe  proper- 
ty In  question  and  a  foreclosure  accordingly. 
The  trial  court  took  the  last  named  theory  as 
the  correct  one,  declared  plaintiff's  claim  an 
equitable  lien  on  the  property  and  decreed  a 
foreclosape.  From  that  Judgment  tbe  minors 
appeal. 

Subrogation  is  a  doctrine  of  equity  Juris- 
prudence: "It  does  not  depend  on  privity  or 
contract,  express  or  implied,  except  in  so  far 
as  the  known  equity  may  be  supposed  to  be 
imported  into  tbe  transaction  and  thus  raise 
a  contract  by  Implication."  27  Am.  &  Eng. 
Bncy.  L.  (2d  Bd.)  208.  It  Is  a  consequence 
which  equity  Jurisprudence  attaches  to  cer- 
tain conditions.  The  parties  may  not  have 
contracted  for  it  either  expressly  or  by  legal 
implication,  but  If,  in  the  performance  of  that 
contract  which  they  did  make,  certain  condi- 
tions have  resulted  which  make  It  necessary 
for  equity  to  Interpose  its  authority  in  this 
re^)ect  it  will  do  so,  provided  that  in  so  do- 
ing it  will  violate  no  law  and  not  alter  tbe 
contract.  Bqulty  violates  no  law,  and  it  does 
not  assume  to  make  a  contract  for  the  parties; 
It  follows  the  law  and  upholds  it,  and  when 
it  comes  to  the  relief  of  one  to  whom  the  law 
cannot  afford  adequate  remedy  It  does  not  in 
so  doiag  Infringe  tbe  law  or  impair  Its  force, 
nor  does  It  reconstruct  the  contract  between 
the  parties.  Whilst  the  right  of  subrogation 
as  understood  In  equity  Jurisprudence  is  not 
tbe  direct  legal  effect  of  a  contract,  yet  par- 
ties may  by  express  contract  accomplish  the 
same  practical  result,  for  example  you  may 
agree  with  a  mortgagor  to  purchase  and  hold, 
on  agreed  terms,  his  outstanding  mortgage 
obligation  and  when  you  have  made  the  pur- 
chase you  stand,  as  to  the  security,  In  the 
shoes  of  the  original  mortgagee,  but  that  is 
the  direct  legal  consequence  of  your  purchase. 
It  Is  not  the  equitable  subrogation  that  we 
are  now  discussing.  Whilst  the  right  of  sub- 
rogation, as  imported  into  tbe  transaction  by 
equity  Jurisprudence,  does  not  flow  as  a  direct 
legal  consequence  from  a  contract  expressed 
or  legally  implied,  yet  to  this  extent  It  is  de- 
pendent on  the  contract;  that  is,  it  grows 
out  of  conditions  resulting  from  the  due  ob- 
servance of  the  contract  and  it  must  not  be 
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Inconelstent  wltb  the  twms  of  the  contract 
As  the  law  writer  above  quoted  In  effect  says, 
Bubrogation  la  to  this  extent  Implied;  that 
1b,  we  will  presume  that  the  parties  making 
the  contract  knew  of  this  equity  principle 
and  contracted  in  reference  to  it,  so  If  the 
contract  will  bear  the  Importation  and  the 
conditions  demand  it,  subrogation  will  be  im- 
ported Into  It  The  contract  may  be  silent  on 
the  subject,  yet  its  terms  may  leave  It  open 
to  the  Introduction  -of  this  equitable  principle 
and  in  such  case  the  principle  may  be  applied. 
But  the  terms  of  the  contract,  and  the  condi- 
tions arising  from  Its  performance,  may  be 
such  as  to  show  that  the  parties  did  not  in- 
tend that  subrogation  should  result  and  in 
such  case  it  will  not  result  Equity  will  not 
engraft  this  doctrine  on  the  transaction  In 
the  face  of  a  contract  that  negatives  the  idea 
of  subrogation.  In  other  words,  the  contract 
may  be  silent  on  the  subject  yet  not  Incon- 
sistent with  the  Idea  of  subrogation,  or,  on 
the  other  hand.  It  may  be  silent  on  the  sub- 
ject yet  its  terms  expressly  or  by  implication 
forbid  the  application  of  the  doctrine.  So  it 
may  be  said  that  equity  may  apply  the  doc- 
trine although  the  contract  does  not  either 
expressly,  or  by  legal  implication,  call  for  It, 
but  it  will  not  apply  it  If  the  contract  either 
expressly  or  by  legal  Implication  forbids  It 
The  parties  may  not  have  bad  subrogation  in 
their  minds  at  all  when  they  made  the  con- 
tract, but  that  fact  alone  would  not  control 
In  a  question  of  application  of  the  doctrine. 
Bqulty  will  apply  it,  though  the  parties  may 
never  have  thought  of  It,  If  It  Is  not  incon- 
sistent with  the  contract  or  in  violation  of 
any  one's  legal  rights  and  If  Justice  demands 
it  And  the  fact  that  the  parties  may, 
through  ignorance  of  the  legal  consequence 
of  their  contract,  have  thought  that  they  were 
providing  adequate  new  security  for  the  mon- 
ey advanced  will  fiu^lsh  no  foundation  for 
the  interposition  of  this  equitable  principle 
If  the  contract  forbids  It  Equity  cannot  re- 
form the  contract  so  as  to  make  for  them  a 
contract  which  It  may  be  conjectured  the  par- 
ties would  have  made  for  themselves  if  they 
had  known  what  the  law  was.  The  usual 
application  of  this  principle  occurs  where  a 
per8(m  at  the  request  of  the  debtor  pays  the 
mortgage  debt  or  where  one  Interested  in  the 
property  pays  an  incumbrance  to  protect  bis 
own  Interest,  or  where  he  stands.  In  the  re- 
lation of  surety  to  the  debt  Evans  v.  Hal- 
leck,  83  Mo.  376;  Norton  v.  Hlghleyman,  88 
Mo.  621;  Bunn  v.  Lindsay,  05  Mo.  2S8,  7  S. 
W.  473,  6  Am.  St  Bep.  48;  27  Am.  &  Eng. 
Ency.  Ia  (2d.  Ed.)  p.  203.  The  text  last  cit- 
ed concludes  the  sentence  with  these  words: 
"or  wherever  a  denial  of  the  right  would  be 
contrary  to  equity  and  good  conscience." 
That  of  course  Is  understood  to  mean  eqnlty 
as  prescribed  and  circumscribed  by  the  rules 
of  equity  jurisprudence  and  the  dictates  of 
good  conscience  within  the  same  boundaries. 
To  quote  the  language  of  Judge  Scott  in  his 
dlssentlngopinionln  Valle's  Heirs  v.  Fleming's 


Heirs,  29  Mo.,  loc.  dt  166,  77  Am.  Dec.  657: 

"No  man  Is  wiser  than  the  law;  and  miser- 
able is  that  system  of  Jurisprudence  und^ 
which  the  rights  of  litigants  depend  on  the 
notion  of  right  or  wrong  entertained  by  any 
man  or  set  of  men." 

The  doctrine  of  subrogation  has  frequently 
been  considered  by  this  court  In  the  case 
last  referred  to  (Valle's  Heirs  v.  Fleming's 
Heirs,  29  Mo.  152,  77  Am.  Dec.  657)  it  was  held 
that  a  purchaser  of  land  at  an  administra- 
tor's sale  who  failed  to  get  a  title  because  of 
Irregularity  in  the  proceeding,  but  who  had 
paid  the  purchase  money  and  the  administra- 
tor had  applied  it  to  the  discharge  of  a  pre- 
existing mortgage,  was,  as  against  the  heir, 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee.  In  that  case  the  purpose  for 
which  the  sale  was  ordered  by  the  probate 
court  was  one  for  which  the  law  authorized 
such  sale  to  be  made — that  is,  to  pay  debts; 
and  the  reason  the  administrator's  deed  was 
void  was  that  he  had  not  given  the  notice 
that  the  statute  required.  The  court  held 
that  It  would  be  inequitable  to  allow  the 
heirs  to  repudiate  the  deed  for  Irregularity 
In  the  proceeding,  yet  retain  the  advantage 
of  a  discharge  of  the  mortgage  by  use  of  the 
plalntifTs  money.  The  difference  between 
that  case  and  this  Is  tliat  the  administrator's 
sale  was  for  a  purpose  for  which  the  law 
authorized  a  sale,  and  the  only  reason  the 
sale  was  not  valid  was  Irregularities  In  the 
proceeding,  whereas  in  this  case  the  proceed- 
ings were  in  due  form,  but  the  purpose  for 
which  the  probate  court  essayed  to  authorize 
the  curator  to  execute  the  deed  was  not  one 
for  which  the  law  authorized  the  curator  to 
Incumber  his  ward's  land.  In  Evans  v.  Hal- 
leck,  83  Mo.  376,  an  administrator  paid  off 
a  mortgage  on  the  land  with  funds  belong- 
ing to  the  estate  under  the  belief  that  there 
was  enough  personal  assets  to  pay  the  mort- 
gage and  also  the  debts  allowed  against  the 
estate  which  proved  to  be  a  mistake;  It  was 
held  In  favor  of  the  widow  and  heirs,  that 
In  paying  off  the  mortgage  the  administrator 
was  a  mere  volunteer  and  not  entitled  to 
subrogation.  In  Norton  v.  HIghieyman,  88 
Mo.  621,  the  defendant  Hlghleyman  owned 
the  land  subject  to  a  mortgage  given  by  a 
former  owner  to  the  county,  on  default  In 
payment  a  sale  to  foreclose  was  advertised 
by  the  sheriff.  On  the  day  appointed,  the 
plaintiff  appeared  and  Informed  the  sheriff 
and  Hlghleyman  that  he  was  willing  to  bid 
the  amount  of  the  mortgage  debt  and  costs 
for  the  land,  but  they  told  him  that  there 
would  be  no  sale  that  day  and  thereupon  be 
went  away.  After  he  left,  however,  the 
sale  did  occur  and  the  land  was  stmd:  off 
to  Hlghleyman,  but  Hlghleyman  did  not  then 
pay  bis  bid,  and  had  not  done  so  seven  days 
thereafter,  when  the  plaintiff  appeared  be- 
fore the  county  court  and  offered  to  pay  tht 
amount  of  the  debt  and  costs  for  the  land. 
His  offer  was  accepted  by  the  county  court 
and  he  paid  the  amount  Into  court,  suppos- 


Digitized  by 


Google 


Mo^ 


CAPBN  T.  GARRISON. 


371 


ing  that  he  was  to  have  a  deed;  but  he  did  < 
not  get  a  deed,  and,  falling  to  get  what  he 
expected,  he  bTonght  snlt  against  Hlghleyman, 
M^lng  to  be  gnbrogated  to  the  rights  of  the 
mortgagee.  It  was  held  that  he  was  a  mere 
TOlnnteer  and  entitled  to  nothing.  In  that 
case  Hlghleyman  was  permitted  to  take  the 
benefit  of  the  plaintiff's  payment  of  the 
mortgage  and  keep  the  land.  It  was  a  bard 
case,  but  the  fact  was  the  plaintiff  through 
Ignorance  of  the  law  had  volunteered  to  pay 
another  man's  debt,  and  the  court  could  not 
relieve  blm  of  the  comsequence  of  his  own 
blunder.  In  Bunn  v.  Lindsay,  95  Mo.  250, 
7  8.  W.  47S,  6  Am.  St  Rep.  48,  Lindsay,  the 
owner  of  the  land,  executed  a  deed  of  trust 
on  It  to  secure  a  debt  to  a  building  company 
which  deed  was  duly  recorded;  after  that  a 
judgment  was  rendered  against  Lindsay,  a 
transcript  of  which  was  filed  in  the  ofllce  of 
the  deik  of  the  circuit  court  of  the  county  In 
which  the  land  lay  and  it  was  duly  entered 
on  the  Judgment  roll;  after  that  Lindsay  bor- 
rowed from  Bunn  money  with  which  to  pay 
the  debt  covered  by  the  deed  of  trust  to  the 
building  company,  and  executed  a  new  deed 
of  trust  for  the  loan,  which  was  recorded. 
In  the  application  for  the  loan  It  was  express- 
ly stated  that  the  money  was  to  be  used 
to  pay  oft  the  debt  covered  by  the  then 
existing  deed  of  trust,  and  Bunn's  agent 
who  conducted  the  business  for  him  (like 
the  real  estate  agent  of  the  plaintiff  in  the 
case  at  bar)  himself  bandied  the  money  and 
with  It  paid  the  debt  and  attended  to  the 
releastng  on  the  record  of  the  former  deed  of 
trust.  The  negotiations  for  the  new  loan 
were  begun  before,  but  were  not  concluded 
until  aftor  the  Judgment  creditor  had  bad 
the  transcript  of  his  Judgment  filed  and 
entered  on  the  Judgment  roll.  Bunn's  agent 
bad  failed  to  examine  the  Judgment  roll  and 
he  had  no  actual  notice  of  this  Judgment 
The  land  was  sold  under  the  Judgment  and 
Bunn  brought  suit  seeking  to  be  subrogated 
to  the  rights  of  the  first  mortgagee.  The 
court  denied  his  prayer,  saying,  per  Brace, 
J.:  "The  debt  due  by  Lindsay  to  the  build- 
ing company  and  the  lien  given  to  secure  it 
were  absolutely  extinguished  by  the  pay- 
ment Such  was  the  intention  of  all  parties 
to  the  transaction.  The  plaintiff  relied  for 
Kecnrity  for  the  money  he  advanced  solely 
upon  the  deed  of  trust  which  he  took  at 
the  time,  and  the  sole  ground  upon  which 
a  court  of  equity  Is  asked  to  Intervene  in  bis 
behalf  in  this  case  is  the  assumption  that 
he  would  not  have  parted  with  his  money 
to  make  the  loan  and  payments  if  he  had 
known  in  January  that  Paramore's  Judgment 
lien  had  attached  to  the  premises  in  Decem- 
ber." 

In  the  case  at  bar  the  only  ground  on 
which  a  court  of  equity  is  asked  to  in- 
tervene in  the  plaintiff's  behalf  is  that  she 
would  not  have  parted  with  her  money  if 
■he  had  known  that  a  curator  had  no  author- 
ity in  law  to  make  such  a  deed.    The  case 


at  bar  is  very  much  like  that  of  Klelmann 
V.  Gleselmann,  114  Mo.  4S7,  21  S.  W.  796, 
85  Am.  St  Rep.  761  (same  case,  45  Mo.  App. 
497),  in  its  most  Important  features.  In  that 
case  the  father  died  leaving  his  homestead 
inciunbered  with  a  mortgage,  leaving  also  a 
widow  and  minor  children;  the  new  loan 
was  obtained  for  the  purpose  of  paying  off 
the  old  mortgage,  and  the  m<Kiey  so  obtained 
was  used  for  that  purpose,  the  new  mortgage 
(or  deed  of  trust)  was  executed  by  the  widow 
alone,  she  and  the  lender  both  believing  at 
the  time  that  under  the  terms  of  her  hus- 
band's will  she  was  the  sole  owner  of  the 
property,  which  was  a  mistake  in  their  in- 
terpretation of  the  will.  After  the  mistake 
was  discovered  it  was  sought  to  have  the 
doctrine  of  subrogaticm  applied  to  the 
transaction  on  the  ground  that  the  children 
had  obtained  the  benefit  of  the  new  loan  in 
the  discharge  of  the  mortgage  which  incum- 
bered the  property  when  it  descended  to 
them,  and  that  equity  and  good  conscience 
demanded  that  the  new  loan  should  be  placed 
in  the  position  of  the  old  one.  But  the  St 
Louis  Court  of  Appeals,  in  an  opinion  by 
Rombauer,  J.,  which  when  the  cause  came 
here  was.  In  an  opinion  by  Burgess,  J.,  adopt- 
ed as  the  opinion  of  this  court  beld  that  in 
so  far  as  the  children  were  concerned  the 
new  lender  was  a  mere  volunteer  and  not 
entitled,  as  to  them,  to  subrogation.  This 
court  said  that  the  mistake  under  which  the 
parties  labored,  though  it  was  mutual,  was 
a  mistake  of  law  and  therefore  no  room  for 
equity  interference  was  found  on  the  ground 
of  mutual  mistake.  In  the  case  at  bar  both 
parties  doubtless  thought  that  the  deed  of 
the  curator,  fortified  with  the  express  order 
of  the  probate  court  was  valid;  in  that  they 
were  mistaken,  but  it  was  a  mistake  of  law. 

There  are  other  cases  in  our  books  In  which 
this  court  has  discussed  this  doctrine  of  sub- 
rogation, but  the  cases  above  referred  to  are 
sufficient  to  show  the  view  that  this  court 
has  from  the  first  taken  of  this  subject  The 
statute  prescribes  the  only  purposes  for  which 
a  curator,  even  with  the  sanction  of  the  pro- 
bate court  may  mortgage  his  ward's  lands, 
and  the  borrowing  of  money  to  discharge  a 
pre-existing  incumbrance  is  not  one  of  those 
purposes.  Section  3504,  Rev.  St  1899.  If  a 
power  in  the  curator  might  be  Implied  from 
the  necessity  of  a  case,  surely  no  more  im- 
portant purpose  could  be  imagined  than  the 
education  and  maintenance  of  the  ward,  there- 
fore under  such  a  theory  there  would  have 
been  no  necessity  for  a  statute  expressly  au- 
thorizing the  curator  to  incumber  the  ward's 
property  for  his  education  and  maintenance. 
The  expression  therefore  of  that  particular 
purpose  In  the  statute  Is  in  effect  the  exclu- 
sion of  all  other,  and  It  means  that  the  power 
to  Incumber  the  ward's  property  does  not 
exist  except  for  the  purposes  expressed  In  the 
statute  and  except  that  It  be  exercised  in  the 
manner  prescribed  by  the  statute. 

It  is  urged  in  the  argument  that  this  trans- 
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action  was  manifestly  for  tbe  Interest  of  the 
children,  that  foreclosure  was  threatening 
and  they  had  no  means  with  which  to  dis- 
charge the  Incumbrance.  It  may  or  may  not, 
as  a  matter  of  fact,  have  been  for  the  best 
Interest  of  tbe  children.  Whether  it  would 
bare  resulted  more  to  their  advantage  to 
have  allowed  the  property  to  go  to  sale  at 
the  time  of  the  threatened  foreclosure,  tlian 
to  postpone  It  three  years  until  the  new  mort- 
gage should  mature  depends  on  circumstances. 
There '  is  nothing  in  this  record  that  would 
justify  us  in  saying  that  these  children  were 
any  better  off  at  the  end  of  the  three  years 
limit  of  tbe  new  mortgage  than  they  were 
before,  and,  on  the  other  hand,  If  it  is  a 
fact  that  the  property  would  have  sold  bettor 
under  the  old  mortgage,  either  because  the 
market  was  better  then  or  the  title  was  clear- 
er, the  children  have  been  deprived  of  that 
advantage  by  this  transaction.  But  tills  Is 
said  only  in  response  to  the  suggestion  that 
the  new  mortgage  was  manifestly  to  the  Inter- 
est of  the  minors,  it  Is  not  on  that  ground 
that  the  decision  must  rest  We  are  not 
authorized  to  speculate  on  what  may  have 
been  best  for  the  minors  in  such  a  case;  it 
Is  sufficient  for  us  to  know  that  tbe  law  does 
not  authorize  a  curator  to  do  what  this  cur- 
ator attempted  to  do,  and  therefore  his  act 
was  void.  The  evidence  shows  that  the  lend- 
er did  not  rely  on  the  old  mortgage,  but  the 
contrary;  tbe  lender's  agent  himself,  with  the 
money  loaned,  paid  the  old  debt  and  saw  to 
it  that  the  satisfaction  of  the  old  deed  of 
trust  was  entered  on  the  record.  In  order 
to  J9ubrogate  the  plaintiff  to  the  rights  of  the 
original  mortgagee  we  would  have  to  make 
a  new  contract  for  the  parties  and  give  a 
different  interpretation  to  the  equitable  doc- 
trine of  subrogation  from  that  given  in  the 
cases  above  referred  to.  The  learned  trial 
Judge  decided  that  this  was  not  a  case  for  the 
application  of  the  doctrine  of  subrogation, 
and.  In  that  respect,  his  conclusion  was  cor- 
rect, but  be  held  that  tbe  plaintiff  was  en- 
titled to  an  equitable  'lien  and  under  that 
theory  gave  th6  plaintiff  practically  the  re- 
lief prayed. 

The  doctrine  of  equitable  Hen  follows  close- 
ly on  that  of  subrogation.  They  both  come 
under  the  maxim  "Equality  is  equity,"  and 
they  are  applied  only  In  cases  where  the  law 
falls  to  give  relief  and  justice  would  suffer 
without  them.  But  the  doctrine  of  equitable 
lien  has  its  prescribed  boundaries  as  well  as 
that  of  subrogation;  it  is  not  a  limitless 
remedy  to  be  applied  according  to  the  meas- 
ure of  the  conscience  of  the  particular  chan- 
cellor any  more  than,  as  an  illustrious  law 
writer  said,  to  the  measure  of  his  foot  Tbe 
right  to  an  equitable  lien  arises  when  a  party 
at  the  request  of  another  advances  him  money 
to  be  applied,  and  which  is  applied,  to  the 
discharge  of  a  legal  obligation  of  that  other 
but  when,  owing  to  the  disability  of  the 
person  to  whom  the  money  is  advanced,  no 
valid  contract  is  made  for  its  repayment 


For  example  If  money  Is  advanced  to  a  minor 
to  pay  a  debt  which  he  has  Incurred  for  neces- 
sarles  furnished  him,  no  action  at  law  lies 
to  recover  of  the  minor  on  a  contract  express 
or  impUed  for  the  repayment  of  the  money 
loaned,  yet  as  the  money  was  loaned  to  dis- 
cbarge a  debt  for  which  the  minor  was  liable 
at  law  and  It  was  used  for  that  purpose  a 
court  of  equity  will  charge  a  lien  on  tbe 
minor's  property  to  repay  the  sum  advanced. 
3  Pomeroy,  Eq.  Juris.  {  1300.  The  doctrine 
of  equitable  lien  is  not  limited  to  an  advance- 
ment to  a  minor,  but  it  is  limited  to  cases 
where  the  same  principle  applies  as  is  illus- 
trated In  the  above  supposed  case.  In  tbe 
case  at  bar  there  was  no  legal  obligation  ou 
these  minors  to  pay  this  debt  and  therefore 
there  was  no  foundation  on  which  to  build  an 
equitable  lien.  The  doctrine  of  equitable  lien 
applies  no  more  in  favor  of  a  mere  volunteer 
tlian  does  the  doctrine  of  subrogation.  In 
vain  would  a  statute  prescribe  tbe  limit  of 
a  curator's  power  to  mortgage  his  ward's 
property  if  a  court  of  equity  should,  by  giv- 
ing it  another  name,  whether  it  be  subroga- 
tion or  equitable  lien,  Invest  an  unauthorized 
deed  with  substantially  the  same  effect  it 
would  have  had  If  it  bad  been  expressly 
authorized  by  the  statute. 

The  court  erred  in  holding  that  the  plaintiff 
was  entitled  to  an  equitable  lien.  The  judg- 
ment Is  reversed,  and  the  cause  remanded, 
to  the  circuit  court  with  directions  to  enter 
judgment  for  defendants,  and  dismissing  tbe 
plaintiff's  bill,  without  prejudice  however 
to  the  plaintiff's  right  to  foreclose  her  deed 
of  trust  as  to  tbe  Interest  of  Mrs.  Mary  B. 
Garrison. 

BRACE,  G.  J.,  and  MARSHALL,  J.,  concur. 
LAMM.  X,  dubltante. 


BVARTS  et  al.  v.  MISSOURI  LUMBER  & 
MINING   CO. 

(Supreme  (Tourt  of  Missouri,  Division  Na   1. 
Feb.  22,  1906.) 

1.  Taxation— Tax  Saxes— Bona   Fidk  Pttb- 

OHASKB— HOLDEB  07  UNBEOOBDED  DKED. 

A  purchaser  at  a  tax  sale  under  a  judgment 
for  taxes,  where  the  record  owner  was  made  a 
par^  defendant  acquired  a  good  title  as  against 
the  holder  of  an  unrecorded  deed  from  such  ap- 
parent owner. 

2.  Same— CoLLATBBAi.  Attaok— Paktim. 

A  judgment  in  a  tax  suit  cannot  be  col- 
laterally attacked  by  one  who  was  defendant 
therein  and  who  was  properly  served,  either 
personally  or  by  publication. 

[Ed.  Note. — For  cases  in  point  see  voL  4S, 
Cent  Dig.  Taxation,  i  ISia] 

8.  Same— Tax  Sales— Title  of  Pobohask&— 
Validity- Payment  of  Taxes. 

The  title  of  a  purchaser  under  a  tax  judg- 
ment cannot  be  defeated  by  proof  that  taxes 
for  which  tbe  judgment  was  rendered  had  been 
paid  either  before  the  institution  suit  before 
judgment  or  before  sale. 
4.  Same— Actions— Service— Obdbb  of  Pub- 
lication—Nonbesidence. 

Rev.  St  1899.  $  9303,  provides  that  notice 
and  summons  in  back  tax  cases  shall  be  sued 
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oat  «nd  served  In  ihe  lam*  manner  as  In  ordi- 
nary civU  actions,  and  that  the  general  laws 
of  the  state  as  to  practice  and  proceedings  in 
dvil  cases  diall  apply  to  tax  cases.  Section  675 
declares  that  in  suits  to  enforce  liens  against 
real  property,  if  complainant  shall  allege  in 
his  iwtitlon  or  by  affidavit  thereafter  filed  that 
part  or  all  of  the  defendants  are  nonresidents, 
the  court  shall  make  an  order  directed  to  such 
nonresidents,  which  may  be  served  by  publica- 
tion. Held,  that  an  unverified  petition  in  a 
bacic  tax  suit  alleging  that  the  defendant  owner 
was  a  nonresident  was  sufficient  to  sustain  an 
order  for  publication  of  process. 

5.  Saks  —  DuiOHATion  of  Dkfbrdarts  — 
Nakxs. 

Land  sold  for  taxes  under  a  tax  judgment 
was  assessed  to  "H.  B.  E^varts."  The  tax  at- 
torney who  brought  the  suit  knew  that  the 
plaintiffs  "Henry  B.  Bvarts"  and  another  were 
the  owners.  Henry  E.  Evarts  was  a  nonresi- 
d«it  and  did  nothing  to  induce  any  one  to  be- 
lieve that  his  name  was  H.  E.  Evarts.  Beld, 
that  an  order  for  publication  of  process  directed 
to  "H.  B.  Everts '  was  insufficient  to  sustain 
a  judgment  and  sale  divesting  plaintiff's  title 
in  the  land. 

6.  SAira-^TjDGMeNT— Fraud  of  Attobnbt  — 
ErrscT— Bora  Fidk  PnBOHASxBs. 

The  miacondnct  and  fraud  of  a  back  tax  at- 
torney in  bringing  suit  against  a  nonresident 
owner  of  certain  land  for  whom  the  attorney 
had  acted  as  s^ent,  after  he  knew  that  the  taxes 
had  been  paid,  did  not  prevent  such  owner  from 
inteipairing  a  defense  of  payment  to  the  suit, 
and  was  therefore  not  available  to  vacate  the 
title  of  a  bona  fide  purchaser  of  the  land  under 
a  tax  jud^nent  recovered  in  such  proceedings. 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; W.  N.  Elrana,  Judge. 

Action  by  Henry  B.  Evarts  and  others 
■gainst  the  MlBsonrl  Lumber  &  Mining  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiffs appeal.    Reversed. 

J.  W.  Chilton,  for  appellants.  John  C. 
Brown,  (or  reqwndent 

MABHTTAT.T.,  J.  xbis  Is  BD  sction  Under 
section  660,  Rev.  St  1880,  to  ascertain  and 
declare  the  rights  of  the  parties  hereto  to 
lot  3  and  the  W.  %  of  lots  1  and  2,  and  the 
E.  %  of  lot  4  of  the  N.  B.  %  of  section  3, 
and  the  W.  %  of  lots  2,  3,  and  4  of  the  N.  W. 
K  of  section  2,  all  In  township  28,  range  6  W., 
in  Shannon  county.  Mo.  There  was  a  judg- 
ment for  the  defendant  in  the  trial  court,  and 
die  plaintiffs  appealed. 

The  lasues:  The  petition  alleges  the 
owpcHSte  capacity  of  the  defendant,  and  that 
the  plalntlfb  own  and  claim  the  fee-simple 
title  to  the  land  in  controversy,  and  that  the 
defendant  claims  an  interest  therein  by  virtue 
of  a  sheriff's  deed  purporting  to  convey  the 
land  to  one  A.  E.  McOlasben,  made  in  1886, 
for  alleged  delinquent  taxes,  for  the  year 
1882,  and  that  the  sheriff's  deed,  under  the 
tax  judgment,  is  null  and  void,  because  the 
judgment  In  the  tax  case  was  obtained  by 
fraud,  and  because  the  court  rendering  the 
judgment  had  no  jurisdiction  to  render  the 
same.  The  petition  further  alleges  that  the 
plaintiffs  have  owned  the  land  since  1886,  and 
have  paid  the  taxes  thereon  ever  since  then. 
Including  the  year  1882,  which  last  were  paid 
in  the  year  1884;  that  prior  to  the  payment 


thereof.  In  1884,  the  land  had  beoi  returned 
delinquent  by  the  collector;  that  In  the  year 
1886  the  collector  employed  one  L.  L.  Muneell 
to  bring  suit  to  enforce  the  state's  lien  for 
back  taxes,  in  Shannon  county,  and  that, 
Wben  the  collector  delivered  to  Munsell  the 
back-tax  book  of  said  county,  he  noted  there- 
on the  fact  of  plaintiffs'  payment  of  said  de- 
linquent taxes  on  said  land,  and  cautioned 
Munsell  not  to  bring  the  action  against  the 
plaintiffs'  land,  for  the  reason  that  all  taxes 
had  been  duly  paid  thereon ;  that  Munsell,  be- 
ing so  employed  to  bring  the  back-tax  suits, 
entered  into  an  unlawful  agreement  with  the 
publisher  of  a  otrtain  newspaper  In  Shannon 
county,  to  the  effect  that  Munsell  procured  or- 
ders of  publication  in  cases  pending  for  the 
enforcement  of  taxes  to  be  published  in  said 
newspaper,  and  that  in  consideration  thereof 
the  publisher  of  the  newspaper  agreed  to 
pay  Munsell  one-half  of  all  fees  realized 
by  him  for  publishing  such  notices;  that 
in  order  to  make  money  unlawfully  tor 
himself,  and  in  pursuance  of  said  unlawful 
agreement,  and  without  letting  the  back- 
tax  book  show  the  filing  of  a  suit  against 
the  piaintiffs,  Munsell  fraudulentiy  brought 
suit  against  the  plaintiffs'  land  for  the  taxes 
for  the  year  1882,  and  obtained  a  judgment 
for  said  taxes,  and  caused  the  land  to  be  sold 
therefor;  that  plaintiffs  were  then,  and  are 
now,  nonresidents  of  the  state  of  Missouri, 
and  knew  nothing  of  the  tax  suit,  or  of  the 
sale  under  the  judgment  therein,  until  five 
months  next  before  the  beginning  of  this  suit, 
and  that  the  collector  and  tax  attorney  knew 
that  the  taxes  for  that  year  on  this  land  had 
been  paid,  and  knew  that  the  plaintiffs  owned 
the  land,  but  never  caused  a  process  to  be 
served  on  them  notifying  them  of  the  penden- 
cy of  said  suit;  that  the  payment  by  them  of 
the  taxes  extinguished  the  Hen  of  the  state 
for  taxes,  and  that  the  procurement  of  the 
judgment,  in  manner  aforesaid,  was  a  fraud 
upon  the  court,  and  that  the  judgment  and 
sale  were  void,  and  passed  no  titie  to  the  pur- 
chaser. The  answer  is  a  general  denial,  ex- 
cept an  admission  that  the  defendant  claims 
title  to  the  land. 

The  case  made  is  this :  It  was  agreed  that 
Peter  DufiSeld,  the  patentee  from  the  govern- 
ment, is  the  common  source  of  title,  and  the 
plaintiffs  Introduced  a  warranty  deed  from 
said  Duflleld  to  one  John  M.  Stull,  dated 
August  11,  1868,  recorded  February  12,  1859; 
also  a  deed  from  said  Stull  to  Julius  King 
and  T.  J.  McLain,  dated  August  6,  1868,  re- 
corded August  20,  1868;  also  a  quitclaim 
deed  from  said  King  to  said  McLain,  dated 
March  10,  1868 ;  recorded  November  14,  1868 ; 
also  an  assignment  by  McLain  to  Washington 
Hyde,  as  assignee,  dated  May  27,  1876,  record- 
ed June  SO,  1876 ;  also  a  deed  from  said  Hyde, 
as  assignee  and  trustee  of  McLain,  to  Isaac 
Smith  and  Job  J.  Holliday,  dated  December 
27,  1878,  recorded  January  10,  1880;  also  a 
quitclaim  deed  from  said  Smith  to  Holliday, 
dated  January  8,  1880,  recorded  February  24, 
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1880;  aim  a  quitclaim  deed  from  HolUday  to 
Henry  E.  Bvarts  and  Mary  Bverts,  dated 
July  17,  1886,  and  recorded  April  7,  1900. 
Thereupon  tbe  plaintiffs  rested. 

Tlie  defendant  then  offered  a  sheriff's  deed 
purporting  to  convey  the  interest  of  David 
Wilson,  Job  J.  Holliday,  and  H.  B.  Evarts  in 
the  land  to  A.  E.  McOlashen,  dated  September 
17,  1896,  and  recorded  September  17,  1896, 
and  said  deed  recited  a  Judgment  for  back 
taxes  for  the  year  1882  against  said  land 
amounting  to  $8.85,  and  a  sale  under  said 
Judgment  by  the  sheriff  to  said  McGlaahen. 
The  plaintiffs  objected  to  the  introduction  of 
said  deed  because  the  court  bad  no  Jurisdic- 
tion of  the  plaintiffs  in  this  case,  the  defend- 
ants in  that  case,  they  not  having  been  served 
with  process;  also  because  the  coiu^  bad  no 
Jurisdiction  of  the  land,  because  the  taxes  on 
the  land  for  the  year  1892  were  paid  before 
the  suit  was  instituted,  the  Judgment  rend- 
ered, or  the  sale  made ;  also  because  the  Judg- 
ment in  the  tax  suit  was  obtained  by  the 
fraudulent  contrivance  of  the  tax  attorney 
representing  the  state.  In  support  of  those 
objections  the  plaintiffs  introduced  the  flies 
in  the  tax  suit  That  suit  was  entitled  the 
State  of  Missouri,  at  the  Relation  and  to  the 
Use  of  P.  M.  Chilton,  Collector  of  the  Reve- 
nue, etc.,  Plaintiff,  v.  David  Wilson,  Job  J. 
Holliday,  and  H.  R  Evarts,  Defendants. 
Mary  B.  Evarts,  the  other  plaintiff  herein, 
was  not  made  a  party  to  that  suit  The  flies 
In  the  tax  case  further  showed  that  there  was 
no  service  of  process  on  any  of  the  defend- 
ants, and  that  the  defendants  were  brought  in 
by  an  order  of  publication  based  upon  the  al- 
legation in  the  petition  that  the  defendants 
in  said  suit  were  nonresidents  of  the  state, 
and  that  no  affidavit  showing  that  the  defend- 
ants were  nonresidents  was  flled  at  any 
time  in  that  case.  It  nowhere  appears,  from 
the  abstract  of  the  record,  that  the  petition 
In  the  tax  case  was  verified.  In  further  sup- 
port of  the  objection  the  plaintiff  called  as  a 
witness,  F.  M.  Chilton,  who  testified  that 
from  1891  until  March,  1897,  be  was  the  col- 
lector of  the  revenue  of  Shannon  county.  He 
identified  the  delinquent  tax  hook  for  the 
year  1893  and  all  prior  years,  called  the  "Con- 
solidated Delinquent  Tax  Book,"  and  further 
testified  that  the  land  in  question  was  entered 
on  that  book  as  delinquent  for  the  year  1892, 
but  that  subsequent  to  his  receiving  the  book 
the  taxes  were  paid,  and  that  he  marked 
them  paid  on  the  book,  and  that  they  were 
paid  to  him,  and  that  he  accounted  for  them 
in  his  settlements  as  collector,  and  that  be 
Instructed  the  tax  attorney  not  to  bring  suit 
therefor.  He  farther  testified  that  on  the 
delinquent  tax  book  for  1893  H.  B.  Evarts 
was  entered  as  the  owner  of  this  land  by 
the  county  clerk;  that,  as  collector,  be  bad 
previously  had  correspondence  with  Mr. 
Bvarts  about  the  payment  of  his  taxes,  but 
that  Mr.  Bvarts  had  an  agent  in  the  county 
wtx>  generally  paid  the  taxes;  that  L.  L. 
Munsell  was  the  tax  attorney  employed  by 


him  to  bring  tax  suits,  and  that  he  was  en- 
gaged in  the  abstract  of  title  business  and  in 
paying  taxes  for  owners  of  land;  that  tbe 
consolidated  back-tax  book  for  1885  again 
showed  the  land  to  be  delinquent  for  the  year 
1892,  and  that  said  book  further  showed  that 
suit  was  filed  for  the  collection  of  said  taxes, 
and  on  the  10th  of  January,  1896,  against 
David  Wilson  and  others;  that  said  delin- 
quent tax  book  was  made  out  In  1895,  after 
tbe  plaintiff  had  paid  the  taxes  for  1892,  to 
wit,  in  1894;  that,  when  taxes  were  paid,  be 
indicated  the  same  on  the  delinquent  tax  book 
by  marking  opposite  the  tract  a  circular  with 
three  cross-marks  therein;  that  the  delin- 
quent tax  book  for  1895  did  not  show  whc 
"the  others"  were  who  wereJoInedwithDavid 
Wilson  as  the  defendants  in  the  tax  suit.  The 
witness  further  identified  a  tax  receipt  for 
the  year  1892,  showing  that  it  had  been  paid 
to  him  by  the  plaintiff  on  the  8th  of  June, 
1894,  covering  taxes  for  that  year  bn  tbe  land 
in  question.  The  plaintiffs  then  Introduced 
said  tax  receipt  in  evidence.  The  defendant 
objected  thereto,  because  it  was  no  defense  to 
its  title  or  to  the  tax  sale;  that  it  might  have 
been  defensive  matter  to  the  original  tax  suit 
If  it  had  been  pleaded,  but  that  after  Judg- 
ment it  was  not  competent  evidence  to  im- 
peach the  tax  deed  to  tbe  defendant  The 
court  overruled  tbe  objection  and  admitted 
the  tax  receipt  Plaintiffs  also  offered  in 
evidence  an  abstract  of  title  to  the  land, 
which  was  examined  and  recertified  by  L.  L. 
Munsell  in  1889  for  tbe  purpose  of  showing 
that  said  Munsell,  as  tax  attorney,  knew  that 
tbe  plaintiffs  were  the  owners  of  this  land 
at  the  time  he  instituted  the  tax  suit  Tbe 
court  admitted  the  abstract  and  found  that  it 
was  in  the  handwriting  of  said  Munsell,  but 
that  the  indorsements  on  the  back  thereof 
of  the  plaintiffs'  names  was  not,  in  the  court's 
opinion,  in  the  handwriting  of  said  Munsell. 
Plaintiffs  then  called  Joshua  Sholar,  who 
testified  that  during  the  year  1896,  and  until 
December  of  that  year,  he  was  the  editor  of 
the  Curroit  Wave,  a  newspaper  published 
in  Shannon  county,  and  that  he  had  an 
arrangement  with  Munsell  whereby  he  was  to 
pay  Munsell  from  10  to  25  per  cent  on  all 
amounts  received  by  him  for  the  publication 
of  notices  to  defendants  in  tax  suits,  and 
that  be  did  so  pay  such  amounts  to  him. 
Plaintiff  then  called  S.  A.  Cunningham  as  a 
witness,  who  Identified  a  letter,  dated  De- 
cember 23,  1901,  to  Mrs.  Evarts,  which  in- 
formed him  that  the  land  in  question  bad 
been  sold  In  1896  for  the  taxes  of  1882.  This 
was  for  the  purpose  of  showing  that  this  was 
the  first  information  the  plaintiff  had  of  the 
tax  sale.  The  defendant  then  admitted  that 
plaintiffs  had  paid  the  taxes  on  the  land  for 
the  years  1893  to  1900,  inclusive,  and  that 
they  had  offered  to  pay  the  taxes  for  1901, 
but  found  that  defendant  herein  had 
paid  them.  O^ereupon  the  court  orermled 
the  plaintlfTs'  objection  to  the  sherUTs  tax 
deed  to  McOlashen.    l%e  defendant  then  in- 
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trodticed  deeds  showing  a  conTeyance  of  the 
land  from  McOlaahen  to  Ralney,  and  from 
Balney  to  Weaver,  and  from  Weaver  to 
Corcoran,  and  from  Corcoran  to  Pollard 
and  from  Pollard  to  the  defendant;  the  last 
deed  being  dated  October  22,  1901,  and  re- 
corded November  6,  1901.  Tbe  defendants 
then  admitted  that  Mnnsell  bad  brought  tax 
salts  during  the  years  1893  and  1895,  and 
that  be  had  never  brought  suits  where  the 
mark,  heretofore  set  out,  appeared  opposite 
the  tract  of  land,  which  mark  was  the  method 
employed  by  tbe  tax  collector  to  indicate 
that  the  taxes  had  t>een  paid.  This  was  all 
the  evidence  in  the  case.  Thereupon  the 
court  entered  judgment  for  the  defendant, 
stating  In  the  Judgment  that  It  did  so  upon 
the  authority  of  HIII  v.  Sherwood,  96  Mo. 
125,  8  S.  W.  781.  After  proper  steps  the 
plalntlffa  appealed. 

1.  At  the  date  of  the  Institution  of  tbe  tax 
salt  In  1896  Job  J.  Holliday  was  tbe  apparent 
owner  of  the  land,  as  shown  by  the  records 
in  tbe  office  of  tbe  recwder  of  deeds  of 
Shannon  county.  The  tax  suit  was  insti- 
tuted against  David  Wilson,  Job  J.  Holliday, 
and  H.  E,  Bvarts.  It  nowhere  appears  that 
Wilson  ever  had  any  title  to  or  interest  in 
the  land.  At  that  time,  the  books  in  the 
office  of  tbe  recorder  of  deeds  did  not  show 
that  H.  E.  Etvarts  had  any  interest  In  the 
land.  The  plaintifTa  had  purchased  the  land 
in  1885,  and  had  been  paying  taxes  thereon, 
either  directly  to  the  collector  or  more  usn- 
ally  through  their  local  agent,  L.  L.  Munsell. 
Tbe  taxes  for  tbe  year  1892  wore  assessed 
against  H.  E.  Evarts  as  owner.  Neither 
Holliday  nor  Wilson,  nor  any  one  else,  ap- 
peared on  tbe  delinquent  tax  book  of  1883  or 
of  1896  as  having  any  Interest  in  the  land. 
Tbe  delinquent  tax  book  for  the  year  1893 
showed  that  the  taxes  for  the  year  1892  were 
paid  by  Evarts  on  June  28,  1894.  In  making 
up  tbe  consolidated  tax  book  for  the  year 
1895  and  prior  years,  the  county  clerk  en- 
tsared  these  lands  as  delinquent  for  the  year 
1892,  and  named  H.  E.  Evarts  as  owner.  In 
1693  the  collector  of  the  revenue  employed 
Mnnsell  as  the  tax  attorney.  Munsell  had 
previously  examined  the  title  to  these  lands. 
In  1888,  and  knew  that  the  plaintlfTs  were 
the  owners  thereof,  and  had  made  an  ab- 
stract of  title  showing  such  to  be  tbe  fact 
Before  tbe  suit  for  back  taxes  was  instituted 
the  plaintiffs  had  paid  the  back  taxes  to  tbe 
collector,  and  the  collects  had  instructed  the 
tax  attCHmey  not  to  bring  suit  for  these  back 
taxes.  When  tbe  delinquent  tax  book  for 
1895  and  prior  years  was  placed  in  the  hands 
of  the  collector  by  the  county  clerk,  and 
when,  by  mistake,  tbe  connty  clerk  bad  em- 
toed  tberdn  that  these  lands  were  delin- 
quent for  the  year  1892,  the  tax  attorney, 
contrary  to  the  previous  instructions  of  the 
collector,  and  with  knowledge  tbat  tbe  taxes 
for  1892  bad  been  paid  in  1894,  instltated  a 
tax  Bidt  and  entered  a  note  of  that  fact  on 
tbe  deHnqnent  tax  book  <vposite  the  descrip- 


tion of  the  land,  showing  that  tbe  suit  bad 
be«i  brought  against  David  Wilson  and 
others,  and  without  specifying  who  the 
others  were.  The  petition  in  the  back-tax 
suit  alleged  that  the  defendants  were  non- 
residents of  the  state,  and  upon  this  showing, 
and  without  any  affidavit  as  to  tbat  fact,  an 
order  of  publication  was  made  by  tbe  court 
and  published  In  the  Cuirent  Wave,  a  news- 
paper published  In  Shannon  connty.  Tbe  de- 
fendants did  not  appear,  and  tbe  land  was 
sold  on  the  10th  of  September,  1896,  by  the 
sheriff  to  satisfy  tbe  tax  Judgment,  and  A. 
B.  McOIasben,  a  third  party,  became  the  pur- 
chaser, and  thereafter  the  plaintiffs  con- 
tinued to  pay  the  taxes  up  to  and  including 
the  year  1900,  and  offered  to  pay  up  the  tax- 
es for  1901,  but  ascertained  that  the  defend- 
ant bad  paid  them.  The  defendant  became 
the  purchaser  by  mesne  conveyances  from 
McOIasben  by  deed  recorded  November  6, 
1901.  Thereafter,  on  the  28th  of  July,  1902, 
this  action  was  brought. 

Tbe  first  question,  therefore,  tbat  arises  on 
this  record  for  adjudication  is  whether  evi- 
dence was  admissible  In  this  case  to  show 
that  the  taxes  for  the  year  1892  were  paid  be- 
fore the  institution  of  the  tax  suit,  or  Judg- 
ment therein,  or  the  sale  thereunder,  and 
thereby  to  defeat  the  defendant's  title  ac- 
quired by  the  tax  sale  to  McGlashen,  a  third, 
innocent  party.  It  will  be  remembered  that 
although  tbe  plaintiffs  acquired  title  to  tbe 
land  on  the  17tb  of  July,  1885,  and  although 
they  paid  tbe  taxes  on  tbe  land  every  year 
thereafter  until  and  Including  the  year  1900, 
and  although  the  land,  during  all  these 
years,  was  assessed  to  H.  E.  Evarts,  never- 
theless the  plaintiffs  never  recorded  their 
deed  until  the  7th  of  April,  1900.  "The  doc- 
trine in  this  state  is  that  a  purchaser  at  a  tax 
sale,  under  a  Judgment  for  taxes,  where  tbe 
record  owner  Is  made  tbe  party  defendant, 
acquires  good  title  as  against  tbe  holder  of 
an  unrecorded  deed  from  such  apparent  own- 
er." Vance  v.  Corrigan,  78  Mo.  94;  Allen  v. 
Ray,  96  Mo.  542,  10  S.  W.  153;  Payne  v.  Lott, 
90  Mo.  676;  3  S.  W.  402;  Crane  v.  Dameron, 
98  Mo.  567,  12  S.  W.  251;  Lucas  v.  Land  Co., 
186  Mo.  448,  85  S.  W.  359.  Tbe  rule  in  this 
state,  also,  is  that  a  Judgment  In  a  tax  suit 
cannot  be  collaterally  attacked  by  one  who 
vvas  a  defendant  in  that  suit,  and  who  was 
properly  brought  in  by  personal  service  or  by 
publication,  rux  can  tbe  title  of  a  purchaser 
under  such  a  Judgment  be  defeated  by  show- 
ing tbat  the  taxes  for  which  the  Judgment  was 
rendered  had  been  paid  before  tbe  Institu- 
tion of  the  suit,  before  the  Judgment  was  ren- 
dered, or  before  tbe  sale  under  the  Judgment 
Hill  V,  Sherwood,  96  Mo.  125,  8  S.  W.  781; 
Jones  V.  Drisklll,  94  Mo.  191,  7  S,  W.  Ill; 
Qibbs  V.  Southern,  116  Mo.  204,  22  &  W. 
713.  Under  the  law  as  It  existed  prior  to 
1877,  when  the  land  was  sold  by  the  collect- 
or, the  law  expressly  provided  that  the  deed 
might  be  invalidated  by  showing,  "first,  tbat 
the  land  conveyed  by  such  deed  was  not  sub- 
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Ject  to  taxation  at  the  time  of  the  assessment 
thereof,  under  which  assessment  such  sale 
was  made;  second,  that  taxes  due  thereon 
had  been  paid,  according^  to  law,  before  the 
sale;  third,  that  such  land  had  been  duly  re- 
deemed, according  to  law,  or  that  tender  of 
the  redemption  money  had  been  made  before 
the  execution  of  such  deed."  2  Wag.  St  p. 
1207,  c.  118,  S  219.  In  1877  the  law  In  refer- 
ence to  the  collection  of  taxes  was  entirely 
changed,  and.  Instead  of  having  the  county 
court  order  the  sale  of  the  land,  and  the  col- 
lector conduct  the  sale  and  make  the  deed, 
the  act  of  April  12,  1877,  required  that  suits 
should  be  brought  In  courts  of  competent 
jurisdiction  for  the  collection  of  delinquent 
taxes,  and  that  parties  should  be  brought  in 
in  the  same  manner  as  was  provided  by  law 
in  ordinary  civil  actions  affecting  real  or  per- 
sonal property,  and  that  the  general  laws  of 
the  state  as  to  practice  and  proceedings  In 
civil  cases  should  apply  to  tax  suits  as  far  as 
applicable.  Acts  1877,  p.  386,  S  6  (now  sec- 
tion 9303,  Rev.  St  1899).  Thus  the  whole 
tax-collecting  system  was  changed  in  this 
state,  and  now  it  is  no  more  competent  to  im- 
peach a  judgment  or  a  title  obtained  by  a 
sale  thereunder,  on  the  ground  that  the  tax- 
es for  which  the  judgment  was  entered  had 
been  paid,  or  that  the  land  was  not  subject 
to  assessment,  or  that  It  had  been  redeemed, 
than  it  be  competent  for  an  ordinary  litigant 
to  defeat  a  judgment  based  on  a  note  or 
other  obligation,  on  the  gronnd  that  It  bad 
been  paid  before  the  suit  was  brought  or  the 
judgment  entered  or  the  sale  thereunder  had. 
These  considerations  clearly  show  the  theory 
of  the  cases  cited  which  establish  the  rule 
above  stated.  This  rule,  however,  is  based 
upon  the  predicate  that  the  party  seeking  to 
attack  the  judgment  or  the  title  acquired  un- 
der it  was  properly  brought  in  as  a  party  in 
the  tax  suit  Of  course,  if  the  attacking 
party  was  not  a  party  to  that  suit,  either  by 
not  having  been  made  a  party  thereto  or  be- 
cause the  steps  taken  to  bring  him  In  were  in- 
sufficient  to  accomplish  that  end,  then  the 
judgment  is  not  binding  on  him.  The  ques- 
tion, therefore,  always  Is  whether  or  not  the 
attacking  party  was  a  party  to  the  tax  suit. 

In  the  case  at  bar  the  contention  of  the 
plaintiffs  is  that  Evarts  was  not  properly 
brought  in  as  a  party  defendant  In  the  tax 
suit,  because,  although  the  petition  alleged 
that  he  was  a  nonresident  of  Missouri,  there 
was  no  affidavit  showing  such  to  be  the  fact 
This  raises  the  question,  therefore,  whether 
the  mere  averment  or  allegation  of  nonresi- 
dence  in  the  petition  Is  sufficient  to  base  an 
order  of  publication  upon  as  to  the  nonresi- 
dent, or  whether  there  must  also  be,  in  addi- 
tion thereto,  an  affidavit  showing  such  to  be 
the  fact.  It  has  been  above  pointed  out  that 
section  9303  provides  that  notices  and  sum- 
mons in  back-tax  cases  shall  be  sued  out  and 
served  in  the  same  manner  as  in  ordinary 
civil  actions,  and  that  the  general  laws  of  the 
state  as  to  practice  and  proceedings  in  civil 


cases  shall  apply  to  tax  cases  as  far  as  ap- 
plicable. Section  575,  Rev.  St  1899,  being  the 
provision  of  the  Code  in  reference  to  orders 
of  publication  in  suits,  inter  alia,  for  the  en- 
forcement of  liens  against  real  or  personal 
property,  provides  that  "if  the  plaintiff  or 
other  persons  for  him  shall  allege  in  his  peti- 
tion, or  at  the  time  of  the  ffilng  of  the  same, 
or  at  any  time  thereafter  sliall  file  an  affi- 
davit stating  that  part  or  all  of  the  defend- 
ants are  non-residents  of  the  state,  *  •  • 
the  court  in  which  said  suit  is  brought,  or  In 
vacation  the  clerk  thereof,  shall  make  an  or- 
der directed  to  the  non-resident,"  etc.,  notify- 
ing them  of  the  commencement  of  the  suit, 
etc.  In  some  of  the  cases  may  be  found  lan- 
guage which  seems  to  Indicate  that  there 
must  be  an  affidavit  stating  the  facts  of  the 
nonresidence  of  the  defendant,  or  that  the 
petition  which  alleges  such  nonresidence 
must  be  verified,  A  critical  analysis  of  the 
origin  and  development  of  the  law  In  this  re- 
spect In  this  state  shows,  however,  that  If  the 
petition  contains  an  allegation  of  nonresidence, 
although  the  petition  is  not  verified,  or  if  the 
petition  be  silent  on  the  subject  and  an  affi- 
davit is  afterwards  filed  showing  the  nonresi- 
dence of  a  defendant,  the  order  of  publica- 
tion must  be  Issued  by  the  court,  or  clerk  In 
vacation,  and  that  either  the  allegation  in 
the  petition,  or  the  affidavit,  is  sufficient  to 
authorize  the  order  of  publication.  Prior  to 
the  act  of  February  24, 1849  (Acts  1849,  p.  73), 
there  was  no  such  thing  known  to  the  laws 
of  this  state  as  bringing  in  the  defendant  in 
a  civil  action  by  an  order  of  publication. 
The  practice  act  of  1835  (Rev.  St  1835,  p.  450, 
et  seq.)  contemplated  bringing  in  a  defendant 
by  a  summons,  to  be  personally  served  on  him, 
or  by  a  capias,  and  the  latter  could  only  be 
issued  where  the  petition  was  verified.  Thus 
the  law  stood  until  1849,  when,  by  section  8 
of  article  6  of  that  act  (Acts  1849,  p.  78),  it 
was  provided  that  "if  any  plaintiff  or  other 
person  for  him,  shall  ffie  with  his  petition  an 
affidavit  stating  that  part  or  all  of  the  de- 
fendants are  non-residents  of  the  state,  the 
court,  or  clerk  in  vacation,  shall  make  an 
order  directed  to  the  non-residents,  notifying 
them  of  the  commencement  of  the  suit,"  etc. 
Thus  the  law  stood  until  the  Revision  of  1855, 
when  it  was  changed  so  as  to  read  as  fol- 
lows: "If  any  plaintiff,  or  other  person  tat 
him,  shall  allege  in  his  petition,  or  file  an  affida- 
vit stating,  that  part  or  all  of  the  defendants 
are  non-residents  of  the  state,  the  court,  or 
derk  In  vacation,  sliall  make  an  order  direct- 
ed to  the  non-residents,  notifying  them  of  the 
commencement  of  the  suit,"  etc.  Section  13, 
art  5,  a  128,  p.  1224,  Rev.  St  1855.  In  the 
Revision  of  1865  the  order  of  publication  was 
authorized  in  particular  classes  of  cases,  but 
there  was  no  change  from  the  Revision  of 
1855  as  to  the  allegation  In  the  petition  or  in 
the  affidavit  as  to  the  nonresidence.  Section 
13,  c.  164,  p.  665,  Rev.  St  1865.  In  the  Re- 
vision of  1879  there  was  no  change.  Section 
3494,  art  4,  c.  69,  p.  597,  Rev.  St  1879.    The 
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Berision  of  1890  was  the  same  exceitt  the 
language  In  reference  to  the  allegatloa  of 
Donresidence  was  changed  so  as  to  read:  "If 
the  plaintiff,  or  other  person  for  him,  shall 
allege  In  hla  petition,  or  at  the  time  of  filing 
the  same,  or  at  any  time  thereafter  shall  file 
tn  affidavit  stating,"  etc.,  and  such  Is  the 
language  of  section  575,  art  4,  c.  8,  p.  244, 
Rev.  St  1889.  Thus  it  appears  that  from 
1849  to  1855,  in  order  to  obtain  an  order  of 
publication,  it  was  necessary  for  the  plaintiff 
or  some  person  for  him  to  file  with  the  peti- 
tion an  affidavit  of  nonresldence,  but  since 
1855  it  has  been  sufficient  for  the  plaintiff, 
or  some  person  for  him,  to  allege  in  the  peti- 
tion, or  file  an  affidavit  at  the  time  of  filing 
the  petition  (and  since  1888  to  file  such  affi- 
davit at  any  time  after  the  petition  Is  filed), 
alleging  nonresldence.  Pleadings  In  this 
state  are  not  now  required  ordinarily  to  be 
verified,  and  such  is  the  fact  In  reference  to 
tax  snltB.  There  is,  therefore,  nothing  in  the 
contention  of  the  plaintiff  that  the  order  of 
publication  in  this  case  was  issued  upon  the 
mere  allegation  of  nonresldence  in  the  peti- 
tion, without  the  petition  being  sworn 
to,  and  without  any  affidavit  of  th^  fact 
of  nonresldence  being  filed.  When  the 
party  is  properly  brought  In  by  an  order 
of  publication  In  a  tax  suit,  the  Judgment  In 
that  suit  is  aa  Impervious  to  collateral  attack 
for  any  defect  or  Imperfection  in  the  service 
that  is  not  apparent  iq>on  the  face  of  the 
record  in  the  tax  case,  as  in  any  other  kind 
of  a  Judgment  Tooker  v.  Leake,  146  Mo., 
loc.  dt  430,  48  8.  W.  638,  and  cases  cited; 
Crossland  v.  Admire,  148  Mo.,  loc.  cit  656, 
51  8.  W.  463;  Parker  v.  Burton,  172  Mo.  86, 
72  S.  W.  663;  CummlngB  v.  Brown,  181  Mo. 
711,  81  8.  W.  168;  Kelly  v.  Murdagh,  184 
Mo.  377,  83  S.  W.  437;  Land  Co.  v.  Land  A 
Cattle  Ck).,  187  Mo.,  loc  dt  435,  86  S.  W.  145. 
Aa  was  well  said  by  Valllant,  J.,  In  the  case 
last  cited:  "The  order  of  publication  serves, 
aa  far  as  It  can,  the  office  of  the  summons; 
bat,  though  a  summons  may  be  altogether 
correct  in  form,  it  does  not  avail  to  bring 
the  defendant  into  court  unless  it  is  served 
on  him  according  to  law.  When  the  law  is 
driven,  from  the  necessity  of  the  case,  to 
authorize  a  Judgment  that  will  affect  the 
property  rights  of  an  absent  or  unknown  de- 
fendant on  a  notice  by  mere  publication 
in  a  newspaper.  It  demands  of  the  plaintiff 
a  strict  compliance  with  the  terms  of  the 
statute  under  which  the  publication  pur- 
ports to  have  been  made."  In  fact,  all 
through  the  cases,  espedally  tax  cases,  runs 
the  thread  that  a  strict  compliance  with  the 
statute  Is  demanded,  and  that  the  conrtwlll 
critically  examine  every  step  and  feature 
of  the  proceeding  in  order  to  determine 
whether  the  owner  of  the  property  has  lost 
bis  right  thereto,  and  the  ptirchaser  at  the 
tax  sale  has  acquired  it  In  the  case  at 
bar  no  essential  requirement  of  the  law  has 
been  neglected,  with  respect  to  basing  the 
order  of  publication  npon  the  allegation  of 


nonresldence  in  the  petition,  and  in  not  re- 
quiring an  affidavit  to  that  effect 

2.  The  plaintiffs  contend  that  the  order 
of  publication  was  wholly  insufficient,  and 
that  the  title  of  the  purchaser  acquired  at 
the  tax  sale  is  a  nolllty,  because  the  order  of 
publication  was  to  "H.  B.  Evarts,"  whereas 
bis  name  was  "Henry  E.  Evarts."  The 
court,  following  the  strict  rules  of  interpre- 
tation, especially  in  tax  cases,  above  indicated, 
has  held  that  while  the  general  rule  of  law  is 
that  In  a  notice  or  process  the  first  Christian 
name  Is  necessary  to  a  valid  Judgment,  and 
the  middle  name  is  no  part  of  defendant's 
name,  still  in  tax  cases.  If  the  suit  is  against 
a  nonresident,  in  the  name  by  wblch  be  has 
described  himself  In  deeds,  even  though  that 
be  simply  initials  In  place  of  a  full  Christian 
name,  the  notice  is  sufficient,  but  that  where 
the  nonresident  defendant  was  simply  known 
as  "  Taughan  Turner,'  and  was  so  described 
in  the  tax  assessm^it,  notice  of  publication 
and  Judgment,  when  his  full  name  was  'Sin- 
gleton Vaughan  Turner,'  by  which  full  name 
he  had  been  described  in  a  conveyance  to  him 
of  the  land  charged  with  the  taxes,  the  sher- 
iff's deed  under  the  Judgment,  in  the  suit 
Where  he  was  simply  described  as  'Vaughan 
Turner,'  was  Insufficient  to  convey  the  title." 
Turner  v.  Gregory,  151  Mo.  100,  52  8.  W. 
234.  In  Vincent  v.  Means,  184  Mo.  327,  82  S. 
W.  86,  It  was  held  that  i  Judgment  against 
"M.  C.  Vincent,"  under  an  order  of  publica- 
tion, in  a  suit  wherein  be  was  notified  by 
publication  under  the  name  of  "M.  O.  Vin- 
cent," was  void,  as  against  "Minos  0.  Vin- 
cent," there  being  no  evidence  to  show  that 
the  defendant  had  ever  received  deeds  to  the 
land  or  conveyed  the  land  in  the  name  of  "M. 
0.  Vincent,"  and  the  general  rule  was  an- 
nounced "that  the  first  Christian  name  of  both 
the  plaintiff  or  defendant  in  all  Judldal  pro- 
ceedings should  be  set  forth  In  full.  'Ini- 
tials are  not  a  legal  part  of  the  name,  the 
authorities  holding  the  full  Christian  name  to 
be  essential.' "  But  that  this  rule  was  sub- 
ject to  exception  in  cases  where  the  party 
defendant  received  deeds  or  made  deeds  using 
only  his  Initials.  In  Spore  v.  Osark  Land 
Co.  (Mo.  Sup.)  86  8.  W.  556,  which  was  a  pro- 
ceeding like  this,  under  section  650,  it  was 
held  that  the  Judgment  for  taxes,  where  the 
owner  was  brought  In  by  publication  against 
"W.  D.  Spore,"  was  void,  and  the  purchaser 
at  the  sale  thereunder  acquired  no  title  as 
against  "William  D.  Spore,"  the  deed  to  the 
land  sold  for  taxes  having  described  the  de- 
fendant as  "William  D.  Spore."  Oillingham 
V.  Brown  (Mo.  Sup.)  85  8.  W.  1113,  was  an 
action  under  section  650.  It  was  held  that 
a  Judgment  in  a  tax  suit  against  "A.  H. 
Oillingham,"  and  a  sale  under  that  Judgment, 
were  void  as  against  "Aubrey  H.  GUlingham," 
where  the  deed  which  originally  conveyed 
the  land  to  GllUngham  described  him  as 
"Aubrey  H.  Oillingham."  In  the  case  at  bar 
the  deed  to  the  plaintiffs  had  not  been  re- 
corded at  the  date  of  the  Institution  of  the 
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back-tax  snlt  The  land  was  asseased  to 
"H.  E.  BvartB,"  but  the  tax  attorney  who 
brought  the  suit  knew  that  the  plaintiffs, 
Henry  E.  Evarta  and  Mary  Evarts,  were  the 
owners.  Henry  E.  Eyarts  bad  done  nothing 
to  Induce  any  one  to  believe  that  his  name 
was  "H.  B.  Brarts."  He  was  a  nonresident 
of  the  state.  The  ordinary  mies  of  law, 
therefore,  obtain  in  this  case,  that,  in  order 
to  bring  him  legally  Into  court  by  an  order 
of  publication,  be  was  entitled  to  be  sued 
and  notlfled  according  to  his  full  Christian 
name  and  surname.  Following  the  princi- 
ple announced  in  the  cases  cited,  the  judg- 
ment and  sheriff's  deed  following  the  judg- 
ment must  be  held  to  be  void,  and  to  con- 
fer no  title  upon  the  purchaser  at  the  tax 
sale. 

8.  It  is  next  contended  that  the  tax  judg- 
ment Is  void  because  of  fraud  in  the  very 
concoction  thereof.  The  fraud  relied  on  con- 
sists in  the  fact  that  the  tax  attorney  who 
brought  the  tax  suit  had  formerly  been  the 
agent  of  these  nonresident  plaintliDrs  for  the 
payment  of  the  taxes  on  the  land  in  question, 
and  that  he  knew  before  he  brought  the 
suit  that  the  taxes  for  the  year  1892  bad 
been  paid  (counsel  in  the  briefs  say  by  the 
tax  attorney  himself,  as  agent  of  the  plain- 
tiffs, but  tbe  abstract  of  the  record  does  not 
show  that  to  be  the  fact),  and  in  addition 
thereto  said  tax  attorney  had  been  ordered 
by  tbe  tax  collector  not  to  bring  suit  for 
tbe  taxes  for  tbe  year  1802  against  tbe  land 
in  question,  because  they  had  been  paid. 
Yet,  in  spite  thereof,  he  instituted  the  suit, 
and  entered  on  the  delinquent  tax  book  that' 
the  suit  was  against  David  Wilson,  and 
otbers,  thereby  not  disclosing  to  the  collector, 
or  any  one  else,  who  the  others  were;  and 
that  he  did  so  for  the  purpose  of  sharing 
in  the  fees  that  would  accrue  from  the  pub- 
lication of  the  notice  of  tbe  suit,  and  that 
he  did  share  therein.  There  can  be  no  ques- 
tion about  tbe  bad  faith  of  tbe  tax  attorney 
In  so  doing,  and  In  Harness  v.  Cravens,  126 
Mo.  238,  28  S.  W.  971,  a  conveyance  to  the 
attorney  in  a  back-tax  case  who  became  the 
purchaser  at  the  tax  sale,  under  a  judgment 
for  taxes  that  had  been  paid  before  the 
suit  was  instituted,  was  held  to  be  void. 
That  case  is  not  here  referred  to  as  establish- 
ing the  general  rule  in  this  state;  for,  as 
herein  pointed  out,  the  mere  fact  that  the 
tax  bad  been  paid  before  the  suit  was  insti- 
tuted or  the  judgment  entered  or  the  sale 
made  would  not  defeat  tbe  title  of  the  pur- 
chaser, or  render  the  judgment  void.  If  the 
defendant  had  been  properly  brought  into 
court,  but  it  is  referred  to  for  the  purpose 
of  showing  that,  If  the  tax  attorney  in 
this  case  had  been  tbe  purchaser  at  this 
sale,  no  court  of  conscience  would  hesitate 
to  declare  his  title  void,  because  of  bis 
actions  In  tbe  premises,  but  a  third,  and  so 
far  as  the  record  shows  an  innocent,  party 
became  the  purchaser  at  that  sale.  This  puts 
a  different  phase  on  tbe  case,  and  distin- 


guishes this  case  from  the  case  of  Harness 
V.  Cravens,  where  the  attorney  became  tbe 
purchaser.  Here  one  of  two  innocent  parties 
must  suffer,  and  the  guilty  party  is  not 
before  the  court  to  receive  the  punishment  be 
deserves.  The  plaintiffs  were  negligent  of 
their  rights  by  not  recording  their  deed  to 
the  land  until  after  the  tax  sale.  The  pur- 
chaser at  the  tax  sale,  therefore,  had  a  right 
to  rely  upon  obtaining  the  title  of  the  ap- 
parent owner,  and  of  getting  a  better  title 
than  that  acquired  under  an  unrecorded  deed 
from  the  apparent  owner.  The  suppression 
of  the  fact  from  the  knowledge  of  the  oonrt 
that  the  taxes  had  been  paid  was  not  sacb 
a  fraud  In  the  very  concoction  of  the  judg- 
ment as  made  the  judgment  void.  In  Hamil- 
ton V.  McLean,  189  Mo.  678.  41  S.  W.  224. 
speaking  to  this  point.  Burgess,  J.,  said: 
"Tbe  fraud  must  be  in  the  procurement  of 
the  judgment,  and  not  simply  in  the  cause 
of  action  on  which  the  judgment  is  founded, 
and  which  could  have  been  interposed  as 
a  defense,  unlera  its  interposition  as  a  de- 
fense was  prevented  by  fraud  of  the  adverse 
party."  See,  also.  Bates  v.  Hamilton,  144 
Mo.  1,  46  S.  W.  641,  66  Am.  St  B^.  407. 
The  conduct  of  the  tax  attorney  in  bringing 
the  suit  after  be  knew  tbe  taxes  bad  been 
paid  did  not  prevent  the  defendant  from 
Interposing  a  defense  of  payment  to  tbe  suit, 
and  did  not  of  itself  constitute  a  fraud  in 
the  procurement  of  the  judgment;  there  be- 
ing nothing  here  to  show  that  there  was  any 
fraud  practiced  upon  the  defendant  to  pre- 
vent bis  interposing  that  defense. 

For  the  foregoing  reasons,  the  Judgment 
of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court 
to  enter  a  decree  In  favor  of  tbe  plalntlffB. 
All  concur. 


OHRISMER  et  al.  v.   BELL  TBLBPHONE 
CO. 

(Supreme  Court  of  Missouri,  Diviaton  N«.   1. 
Feb.  26,  1906.) 

1.  Masteb  and  Sbbvart— Injttriics  to  Sebv- 

ANT— MxrHODB  OF  WOBK. 

In  an  action  for  the  death  of  defendant's 
servant,  it  appeared  that  deceased  was  employ- 
ed with  other  workmen  in  repairing  defendants 
cable  crossing  beneath  the  Miasouri  river.  A 
barge  floated  a  distance  amid  stream  was  lo- 
cated broadside  to  the  current,  and  the  cable 
was  hoisted  from  the  river  bed  and,  being  ele- 
vated over,  rested  upon  the  barge,  which  Uise- 
by.  performed  the  several  offices  of  a  platform 
for  the  men  to  stand  on,  workshop  and  a  place 
to  hold  the  cable  in  view.  Tbe  cable  elevated 
on  the  barge  slackened  and  disappeared  in  the 
water  about  15  feet  from  the  l>arge  and  in  ad- 
dition thereto  was  a  strand  of  wire  extending 
to  the  shore,  which  also  slackened  when  not  in 
use,  disappearing  in  the  water  at  about  the 
same  place.  Deceased  was  drowned  while  being 
rowed  from  the  shore  to  the  boat  by  reason  of 
the  oar  coming  in  contact  with  the  cable  or 
strand,  wherein  the  boat  was  overturned.  HM, 
that  defendant  was  not  guilty  of  negligence  in 
connection  with  the  use  of  the  barge  and  the 
plan  of  work  adopted. 
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2.  Same— TBARBPoitTAnoH  or  BxavAtn—SArm- 
Tx  OF  Boat. 

Where  an  employer  furnished  a  safe  boat 
with  which  to  row  ite  employ^  to  their  place 
of  work,  the  fact  that  the  boat  was  provided 
with  tight  oars  did  not  render  the  employer 
liable  for  the  death  of  a  servant  who  waa  <kown- 
ed  by  the  overturning  of  the  boat. 

3.  SjlKK— FsLijow  Sebtants. 

Where  it  was  necessary  for  a  master  to 
transport  its  servants  in  a  rowboat  to  their 
place  of  work,  and  it  used  proper  cacre  in  fur- 
niahiii|B  *  soitable  boat  and  competent  oars- 
men, it  was  not  liable  for  the  death  of  one  of 
such  servants  caused  by  the  overturning  of  the 
boat,  where  in  the  absence  of  its  foremen,  and 
unknown  and  onsanctioned  by  them,  the  work- 
men substituted  an  incomi>etent  oarsman  in 
place  of  the  one  furnished  by  defendant. 

4.  Same — Risks  Assumed. 

Where  the  work  of  repairing  a  cable  which 
crossed  beneath  the  waters  of  a  river  made  it 
necessary  for  the  workmen  to  go  back  and  forth 
between  the  shore  and  a  barge  in  a  rowboat, 
a  servant  who  knew  the  whole  plan  of  the  work 
and  had  taken  part  in  putting  all  the  appliances 
in  position  assumed  the  dangers  attending  the 
navigation  in  question. 

5.  Samb  —  Fkllow    Ssbvants  —  Vice    Pbin- 

CIFAI.. 

Defendant  employed  workmen  to  repair  its 
cable  crossing  the  Missouri  river.  The  mode  of 
work  required  a  barge,  which  was  floated,  amid 
stream,  and  the  workmen  were  required  to  go 
back  and  forth  between  the  barge  and  the  shore 
in  a  rowboat.  For  this  purpose  defendant  em- 
ployed a  suitable  person,  who  was  the  owner 
of  the  boat.  Held,  that  such  boatman  was  not  a 
vice  principal  of  defendant  so  as  to  render  it 
liable  for  Ids  act  in  permitting  an  inexperienced 
person  to  row. 
Yalliant,  Gantt,  and  Burgess,  JJ.,  dissenting. 

Appeal  from  Clrenit  Court,  Franklin  CoTin- 
tiy;  Jotm  W.  McElhlnney,  Judge. 

Action  by  Mamie  Cbrismer  and  othen,b7 
their  next  friend,  against  the  Bell  Telephone 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reveraed. 

Seddon  &  Holland,  for  appellant.  Cbas. 
Bl  Peers,  Jesse  H.  Schaper,  and  John  W. 
Booth,  for  respondents. 

LAMM,  J.  This  action  was  brought  by 
the  three  minor  children  of  Edward  In 
(Ariamer,  for  the  death  of  said  Edward  by 
the  all^^  negligence  of  defendant  corpora- 
tion. The  trial  resulted  in  a  judgment  in 
their  faTor  for  ^,200,  signed  by  10  out  of  12 
jntors,  and  defendant  appealed  to  this  court 
on  asslgnmentB  of  error,  one  of  which  chal- 
ienges  the  constitutionality  of  the  law  per- 
mitting less  than  12  Jurors  to  render  a  ver- 
dict As  anch  constitutional  question,  since 
Oabbert  t.  Ry.  Co.,  171  Mo.  84,  70  S.  W.  8M, 
decided  December  24,  1902,  is  no  longer  consid- 
ered an  open  one,  it  is  not  deserving  of,  and 
'QteKtore  will  not  receive,  attention;  but  as  the 
aitpeal  In  this  case  was  taken  i>rlor  to  the 
date  the  (pinion  in  the  Oabbert  Case  was 
banded  down,  the  cause  wiU  be  considered  on 
tti  merits. 

Attending  to  the  case  made  on  the  facts, 
it  Is  aa  fcrilows:  Edward  L.  Ohrfsmer  was 
the  rise  of  35  years  of  age,  and  was  an 
«mploye  ct  appellant  corporation  from  March 


18k  1901,  to  July  13th  of  th«  same  year. 
Prior  to  his  taking  service  with  °  appellant, 
he  was  a  lineman  and  had  worked  for  rail- 
road companies  and  In  "building  artesian 
wells,"  but  was  a  novice  as  a  river  wata^ 
man.  After  becoming  appellant's  servant; 
he  worked  in  a  construction  gang  and  part 
of  the  time  on  cable  work,  so  that,  on  July 
IS,  1901,  It  befell  that  he  waa  one  of  a  con- 
struction and  repair  gang  of  12  men  enga- 
ged on  the  repair  of  appellant's  submarine 
cable  crossing  the  Missouri  river  from  Wash- 
ington in  Franklin  county  to  the  north  shore 
of  said  river  in  Warren  county.  This  gang 
was  under  Thompson,  a  general  foreman, 
and  Oaesar,  a  subforeman.  It  seems  that 
appellant's  cable  was  connected  with  the 
aerial  wires  and  poles  on  either  shore  and 
consisted  of  a  bundle  of  wires  compressed 
in  a  Jacket  or  otherwise  held  together  in  a 
cable  form  two  Inches  thick.  As  It  lay  on 
the  river  bed  it  got  out  of  repair,  and  about 
five  days  prior  to  the  date  in  question, 
said  construction  and  repair  gang  came 
from  St.  Louis  to  raise  and  repair  the  cable. 
The  plan  and  modus  operandi  adopted  for 
the  work  were  as  follows:  A  water  craft 
was  chartered.  This  craft;  called  a  flatboat 
or  barge,  was  a  craft  with  rake  ends,  stand- 
ing, as  ladened  at  the  times  In  hand,  about 
three  feet  from  the  gunwale  to  the  water 
line,  was  about  86  or  40  feet  long  by  15 
feet  wide,  and  was  such  a  craft  as  was  gen- 
erally used  for  carrying  material,  freight, 
ferrying,  etc.,  on  river  waters.  It  was  equip- 
ped with  pulleys  and  certain  mechanical  ap- 
pliances, among  others,  those  appurtenant  to 
bringing  material  from  the  shore  on  a  steel 
wire.  As  the  said  cable  is  distingulshd  In 
the  evidence  from  said  steel  wire,  the  lat- 
ter being  called  a  "strand,"  and  as  the  wit- 
nesses do  not  always  discriminate  in  their 
testimony  between  the  cable  and  the  strand^ 
hereinafter,  to  aid  In  clearness  of  statement, 
said  cable  will  be  referred  to  as  the  "cable," 
and  "strand"  will  be  used  to  designate  the 
steel  wire  aforesaid,  which  wire  was  '/is 
of  an  Inch  in  diameter  and  oKtended  from 
the  barge  as  It  lay  In  the  river  to  the  south 
or  Washington  shore,  where  It  was  fasten- 
ed to  a  stake  close  to  where  the  cable  emer- 
ged from  the  water.  The  Missouri  river  at 
this  point  was  about  one-half  a  mile  wide, 
and  runs  from  the  west  to  the  east  Its  current 
lay  toward  the  south  shore  and  ran  swiftly  at 
from  6  to  10  miles  per  hour,  because  of  being 
deflected  by  a  bar  or  reef  and  a  point  of 
rocks  near  by,  and  it  was  further  accelerated 
at  the  north  and  south  rake  ends  of  the 
barge  as  It  lay  anchored  broadside  to  the 
current  as  will  be  presently  shown,  and  the 
muddy  waters  concealed  from  the  eye  ob- 
jects lying  beneath  their  surface.  This 
barge,  floated  a  distance  amid  stream,  was 
located  broadside  to  the  current  and  the 
cable  was  hoisted  from  the  river  bed  and, 
being  elevated  over,  rested  upon  the  barge, 
which   thereby   and   afterwards   performed 
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tbe  several  offices  of  a  platform  for  the  men 
to  stand  and  work  on,  a  worksbop,  and  a 
place  to  bold  the  cable  in  view  and  in  place 
for  repair.  As  tbe  work  progressed  tbe 
barge  was  from  time  to  time  worked  or 
moved  from  tbe  nortb  towards  tbe  soutb, 
tbe  cable  still  lying  tbereon,  and  tbe  de- 
fects tbus  exposed  to  view  were  repaired. 
Tbe  repairs  consisted  in  cntting  out  de- 
fective portions  of  the  cable  and  splicing  in 
new  pieces  and  in  Incasing  certain  portions 
of  tbe  cable  with  iron  pipe.  In  addition  to 
said  strand  extending  from  the  barge  to  tbe 
south  shore  and  there  fastened  to  a  stake, 
certain  wires  were  stretched  from  tbe  barge 
up  stream  to  a  dock,  and  tbe  primary  office 
of  these  latter  wires  was  to  hold  tbe  barge  in 
place  against  the  current.  When  necessary 
to  move  tbe  barge  towards  the  soutb  shore, 
as  we  understand  tbe  record,  the  said  strand 
was  called  In  play  and  manipulated  by  ap- 
pliances operated  In  connection  therewith, 
and  which  strand,  as  said,  was  otherwise 
used  in  transporting  material  from  tbe  shore. 
When  so  used  in  either  capacity,  it  was 
elevated  over  the  surface  of  the  water, 
held  taut  and  tbe  material  brought  to  tbe 
barge  from  the  shore  by  means  of  a  rope 
and  pulley  on  tbe  strand,  or  the  barge  was 
moved  toward  the  shore  in  line  with  tbe 
cable,  as  the  case  might  be.  When  not  in 
use,  tbe  strand  was  permitted  to  slacken 
Into  the  water,  and  when  so  slack  it  enter- 
ed the  water  about  15  feet  from  tbe  barge 
and  reappeared  a  short  distance  from  tbe 
south  shore,  and  the  evidence  shows  that 
continuously  for  two  days  before  tbe  13th 
of  July  the  strand  lay  slack  in  the  water, 
subject,  maybe,  to  some  deflection  by  tonx 
of  tbe  current.  The  cable,  elevated  bn  the 
barge,  returned  to  and  disappeared  in  tbe 
water  about  tbe  same  distance  from  tbe 
barge  as  did  tbe  strand.  The  portions  of 
tbe  cable  and  strand  elevated  over  the  barge 
were  In  plain  view  from  tbe  south  shore, 
and  they  could  be  seen  from  tbe  points  where 
they  left  tbe  barge  to  tbe  points  where  they 
entered  the  water,  bat  the  roiled  condition 
of  tbe  water,  as  said,  concealed  both  cable 
and  strand  at  once  upon  their  striking  its 
surface.  Tbe  work  bad  progressed  for  five 
days  or  so  and  tbe  barge  bad  been  moved 
south  from  time  to  time  until  it  was  within 
ISO  feet  or  thereabouts  of  the  soutb  shore, 
and  there  it  remained  In  position  over  tbe 
night  of  July  12th.  Tbe  construction  gang 
lodged  and  ate  in  the  town  of  Washington, 
and  the  plan  adopted  for  getting  the  men 
to  and  from  their  work  was  this:  A  skiff 
was  hired  from  one  Hugo  Lambke,  and  with 
it  be  was  hired  as  an  oarsman.  He  and  his 
boat  were  paid  for  at  $2  per  day.  Lambke 
was  within  a  month  or  so  of  20  years  of  age. 
His  regular  employment  was  a  cob-pipe  maker 
ina  cob-pipe  factory  in  Washington,  but  be  was  a 
water-man;  bad  been  for  years  skilled  In  the 
use  of  oars  and  in  rowing  skifTs  on  the  Missouri 
river,  in  fishing,  in  catching  drift  and  ferry- 


ing  people  (principally  his  own  Un)  over  the 
river  and  rowing  them  to  and  fro  thereon. 
While  some  comment  is  made  by  respond- 
ents* counsel  on  bis  age,  yet  tbe  case  is  pre- 
sented to  us  substantially  on  the  theory 
that  be  was  an  adept  and,  hence,  a  c<Mnpe- 
tent  rlverman.  His  skiff  was  15  feet  10 
inches  long,  16  inches  deep,  4  feet  4  inches 
wide  at  the  top  and  2  feet  5  inches  wide  at 
the  bottom,  and  was  such  a  skiff  as  was 
usually  employed  In  navigating  the  Missouri 
river  and  other  like  waters.  It  was  equip- 
ped with  two  pairs  of  oars,  and  these  oars 
were  "tight  oars,"  othmwise  known  as  swivel 
oars — that  Is  to  say,  the  oarlock  was  so  ar- 
ranged that  when  the  oar  was  in  position 
it  was  tight;  the  oarlock  being  fastened  to 
tbe  oar  by  an  Iron  pin  about  the  size  of  an 
eight-penny  nail  transversing  It  and  the  lips 
of  tbe  oarlock.  Tbe  oarlock  bad  a  circular 
iron  pin  as  thick  as  one's  finger  and  about 
two  or  three  inches  long,  dropping  there- 
from, and  which  pin  fitted  into  a  hole  or 
socket  in  tbe  gunwale  and  revolved  there 
as  a  pivot  with  each  oar  stroke.  While  this 
was  tbe  usual  oar  and  oarlock  used  on  boats 
of  this  charact^  In  navigating  this  stream 
and  like  waters,  yet  there  was  evidence  that 
a  different  sort  of  oarlock  was  sometimeB, 
but  rarely,  used.  For  instance,  a  cut  was 
made  in  the  gunwale  of  a  boat  in  the  form 
of  the  letter  "U"  and  the  oar  was  loosely 
placed  in  this  cut.  Another  device  was  to 
insert  pegs  in  the  upper  edge  or  gunwale  of  the 
boat,  and  tbe  oar  would  t>e  placed  in  and 
worked  between  these  pegs,  but  neither  ot 
tbe  latter  appliances  was  shown  to  be  In 
usual  use.  In  fact,  of  all  the  boats  known 
to  the  witnesses  and  used  on  these  or  similar 
waters,  there  was  but  one  that  was  shown 
to  be  equipped  with  any  oailock  appliances 
or  oars  differing  from  those  used  <hi  Lamb- 
ke's  boat,  and  that  was  a  light  pleasure  boat 
known  as  a  clinker-built  boat,  i.  e.,  a  lap- 
streak  boat,  so  designated  because  of  tbe 
exterior  boards'  overlapping  like  the  weatta- 
er-boardlng  on  a  house.  Sundry  dangers 
were  indicated  by  the  evidence  pertinent  to 
the  use  of  tight  oars  or  swivel  oarlocks. 
For  Instance,  in  the  turbid  Missouri  river 
water,  where  submerged  snags  and  other 
obstructions  abound  and  are  not  discover- 
able, to  dip  a  tight  oar  too  deeply  in  a  swift 
ciurent  might  cause  the  blade  of  the  oar  to 
catch  on  a  sunken  obstruction,  whereat  the 
pressure  of  tbe  current  might  lock  tbe  oar 
in  position  and  tighten  it  so  that  tbe  oarlock 
pin  could  not  be.  In  such  emergency,  pulled 
out  of  Its  socket  in  the  gunwale  and  this 
might  either  result  in  breaking  the  oar  w 
overturning  the  boat;  whereas  It  was  shown 
that  the  loose  oar,  on  meeting  such  obstruc- 
tion, would  automatically  adjust  Itself  to 
tbe  circumstances,  or  could  be  unshipped  by 
a  twist  of  the  wrist 

In  this  connection  tbe  following  occurred 
at  the  trial,  referring  to  Lambke's  skiff: 
By  appellant's  counsel:    "Will  counsel  ad- 
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mit  that  this  was  a  suitable  boat  and  suit- 
able appliances  for  crossing  this  riyer  at 
thla  point?"  B7  Jndge  Booth,  one  of  re- 
spondents' counsel:  "It  would  be  if  those 
obstructions  were  not  there."  By  Mr.  Hol- 
land: "Apart  from  obstructions  and  dan- 
gers you  admit  that  this  was  a  proper  boat 
to  cross  this  river  at  that  place?"  By  Judge 
Booth:  "Except  for  these  appliances  and 
obstructions,  yes."  From  which  it  would 
appear  that,  the  oarlocks  and  the  method 
of  fastening  the  oars  therein  and  to  the  boat 
excepted.  It  was  admitted  tliat  Lambke's 
boat  was  a  suitable  craft  for  transporting 
the  men  to  and  fro.  Iiambke's  duty  was  to 
row  the  men  back  and  forth  from  the  south 
shore  to  their  work,  and  between  times  to 
fetch  and  carry  from  the  town  ice  and  water 
and  buy  Ice  for  the  men.  He  generally  took 
the  men  in  two  cargoes — once  in  the  morn- 
ing in  two  trips,  back  and  forth  at  noon 
and  back  at  night,  making  eight  trips  with 
men  each  day.  While  he  could  row  hia  skiff 
with  fire  or  six  men  across  the  Missouri 
rirer  and  had  done  so  prior  to  his  employ- 
ment, yet  In  the  stiff  current  it  was  best  to 
have  an  additional  rower,  and  accordingly 
two  of  the  construction  gang,  confessedly 
experienced  oarsmen,  Johnson  and  Haines, 
were  assigned  by  appellant's  foreman  to  as- 
sist liim,  and  Ctesar  and  Thompson  also  as- 
sisted somewhat  once  in  a  while.  In  this 
construction  gang  was  one  Byrnes.  The 
evidence  showed  that  while  Lambke  con- 
sidered him  a  fair  oarsman,  yet  that,  in  fact 
and  In  truth,  he  was  unskilled  and  unfit  for 
that  work,  and  bad  a  knack  of  using  his 
oars  too  deeply  in  the  water  as  if,  to  use  the 
chimney-corner  expression  of  one  witness, 
be  was  "digging  potatoes."  The  only  in- 
structions given  to  the  oarsmen,  inclndlng, 
Lambke,  were  to  land  on  the  down-stream 
side  of  the  barge  at  a  little  distance  from 
its  southeast  comer.  Here  the  force  of  the 
current  was  broken  by  the  barge  and  dead 
water  existed,  and  It  was  the  safest  and  the 
proper  place  to  disembark  and  embark  the 
men.  The  route  this  skiff  took  on  its  trips 
was  left  (^tional  with  the  rowers;  that  is 
to  say,  no  directions  whatever  were  given 
by  Thompson  or  Oeesar.  There  was  evi- 
dence, however,  that  in  leaving  the  south 
shore  advantage  could  be  and  was  some- 
times taken  of  a  little  dead  water  right  at 
the  shore  to  row  west  up  stream  and  then 
strike  the  current  and  get  up  away  farther 
and  then  drift  across,  aided  by  the  current, 
slantwise,  northeast  to  the  barge  landing, 
crossing  the  cable  and  strand  en  route.  If 
such  crossing  were  made,  say  20  feet  from 
the  barge,  there  was  no  danger,  but  if  the 
crossing  was  closer  to  the  barge  than  that, 
there  was  danger  of  fouling  an  oar  on  the 
strand  or  cable.  There  was  other  evidence 
in  the  case  that  the  usual  course  of  the  skiff 
was  to  keep  east  of  the  cable  and  strand,  1.  e., 
on  the  down-stream  side,  the  whole  way 
across,  and  that  by  heading  the  boat  properly 


and  holding  it  skillfully  with  the  oars,  the 
force  of  the  current  could  be  used  to  drift 
the  boat  across  quite  to  the  barge  landing 
to  the  east  of  the  cable  and  strand.  This 
course  would  not  involve  crossing  the  strand 
or  cable  at  all;  and  the  record  shows  the 
boat  had  made  as  many  as  60  trips  without 
accident  up  to  the  morning  of  July  18th. 
Shortly  after  6  o'clock  on  the  morning  of 
July  18,  1901,  before  the  foremen  got  to  the 
levee,  and  at  an  unusual  hour  (though  there 
Is  evidence  that  the  men  were  Instructed  to 
get  an  early  start  that  morning),  five  of  the 
men,  Inclusive  of  Lambke,  appeared  at  the 
levee  when  neither  Johnson  nor  Haines  were 
present,  and  boarded  this  boat,  to  wit,  Chris- 
mer,  Byrnes,  Pollard,  and  Couzzens,  for  the 
purpose  of  going  to  the  barge  to  their  work. 
Lambke  held  the  bow  oars — that  is  to  say,  be 
was  next  to  the  bow  of  the  boat,  and  his  back, 
when  seated,  was  to  the  bow.  The  next  seat 
was  occupied  by  Byrnes,  who  took  the  second 
pair  of  oars.  One  of  the  men,  Chrlsmer, 
took  the  stern  seat.  Pollard  and  Couzzens 
are  not  located  by  the  testimony.  As  they 
were  about  to  get  under  way  and  leave 
shore,  Johnson  appeared  some  distance  away 
and  demanded  to  be  taken  aboard,  but  Byrnes 
foolishly  called  to  him  that  he  (Byrnes)  would 
take  the  oars,  or  that  Johnson  could  go,  or 
await  the  next  trip,  and  there  Is  some  evi- 
dence that  Lambke  then  and  there  permitted 
Byrnes  to  row,  or  said  he  might  row,  think- 
ing blm  a  competent  oarsman.  As  the  skiff 
left  shore,  the  oarsmen  rowed  up  stream 
getting  west  of  the  strand  and  cable,  and, 
in  undertaking  to  drift  across  and  reach  the 
barge  landing,  they  came  too  close  to  the 
barge;  Byrnes'  starboard  oar,  plying  too 
deep,  fouled  on  the  strand  or  cable  three 
feet  under  water ;  the  current  drove  the  boat 
and  locked  oar  against  the  strand  or  cable 
and  overturned  the  boat  in  drowning  water ; 
two  of  the  men,  Chrlsmer  and  Byrnes,  seized 
the  strand  when  shipwrecked  but  were  speed- 
ily washed  off  and  drowned;  the  othws 
floated  down  stream  and  were  picked  up 
alive.  Lambke,  having  escaped  drowning 
by  the  skin  of  his  teeth,  as  it  were,  refused 
longer  employment  with  appellant,  but  his 
boat  was  used  after  the  accident  t»  transport 
the  men  until  the  work  was  completed  with- 
out further  incident  There  was  evidence 
that  the  construction  gang  had  placed  this 
cable  and  strand  in  position  and  none  to 
the  contrary;  so,  too,  that  Chrlsmer  took 
part  in  it;  also  Indicating  that  he  knew 
that  the  strand,  as  well  as  the  cable,  were 
slackened  Into  the  water,  and  made  no  ob- 
jection thereto,  and  that  he  was  familiar 
with  the  uses  to  which  the  strand  was  put 
There  was  no  evidence  that  he  was  Invited 
to  go  or  made  any  objections  to  going  with 
Lambke  and  Byrnes  as  oarsman,  or  that  be 
remonstrated  when  Johnson  was  refused  ad- 
mission to  the  boat,  nor  was  there  any  evi- 
dence that  appellant,  through  its  foremen, 
had  any  notice  of  the  plan  adopted  by  the 
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men  In  crossing  that  morning  or  participated 
In  any  way  in  the  arrangement  then  sponta- 
neonsly  made  by  the  men.  The  record,  fur- 
thermore, shows  that  Byrnes  had  helped 
row  one  or  more  times,  but  that  the  foremei 
did  not  Intow  he  had  taken  It  upon  himself 
to  row  at  such  times,  and  It  Is  shown  that 
neither  of  the  foremen  designated  him  as  an 
oarsman.  It  was  shown,  too,  that  If  Byrnes 
had  not  nsed  a  negUgently  deep  stroke,  the 
cable  or  strand  could  have  beeta  crossed  safe- 
ly even  as  close  to  the  barge  as  the  boat  bad 
been  steered  or  drifted. 

On  March  6,  1902,  the  widow  of  Chrlsmer 
brought  suit  against  appellant,  but  having 
been  instituted  later  than  by  statute  per- 
mitted, It  was  dismissed,  and  In  lieu  there- 
of, and  within  the  year,  his  minor  children 
brought  this  action,  with  the  result  afore- 
said. The  cause  was  tried  on  a  second 
amended  petition  and  the  gist  of  the  com- 
plaint, omitting  the  general  allegations  by 
way  of  inducement  and  descriptive  of  the 
sitnatlon,  plan  of  procedure,  appliances  used, 
etc..  is  shown  by  the  following  excerpt 
therefrom:  "That  the  making  and  main- 
taining of  said  obstruction  to  navigation 
in  said  river  by  defendant  was  wrongful, 
careless,  and  negligent.  That  with  the  said 
obstructions  In  said  river,  the  said  sklfF,  of 
the  dimensions  aforesaid,  and  with  oars, 
pins,  and  sockets,  together  operable  as  afore- 
said, was  unsuitable,  defective,  and  danger- 
ous for  use  as  the  same  was  so  provided  to 
be  used,  and  actually  used  by  defendant  as 
aforesaid;  and  that  the  providing  of  the 
same,  and  the  using  of  the  same  as  afore- 
said was  wrongful,  careless,  and  negligent. 
That  the  failure  of  defendant  to  provide 
and  furnish  a  sufficient  number  of  oarsmen 
competent  to  safely  row  and  run  said 
skiff  was  wrongful,  careless,  and  negligent 
That  the  conduct  of  defendant  in  transport- 
ing its  said  servants  In  said  skiff  as  afore- 
said with  one  of  two  oarsmen  rowing  the 
same  being  unskilled  and  incompetent  was 
vrrongfnl,  careless,  and  negligent  That 
the  conduct  of  defendant  in  suffering  and 
causing  the  transportation  of  said  Edward 
to  said  barge  to  be  as  aforesaid,  vrith  said 
Lambke  and  said  Byrnes  acting  as  oarsmen 
of  said  skiff,  to  be  begun  and  continued  to 
the  overturning  of  said  skiff  as  aforesaid, 
was  wrongful,  careless,  and  negligent  That 
the  adoption  and  execution  by  the  defend- 
ant of  the  plan  on  and  according  to  which 
the  defendant  caused  the  said  work  to  be 
done,  and  its  servants  to  be  transported  to 
and  from  said  barge,  was  wrongful,  careless, 
and  negligent.  That  by  each  and  every  of 
its  said  wrongful,  careless,  and  negligent 
acts  and  proceedings  the  defendant  wrong- 
fully, carelessly,  and  negligently,  during  the 
entire  time  of  the  prosecution  of  said  work, 
put  each  of  Its  said  servants  In  imminent 
danger  of  being  drowned  In  the  waters  of 
said  river.  That  the  said  death  of  said 
Edward  was  caused  by  the  wrongful  acts. 


neglects,  and  defaults  of  defendant,  berein- 
before  stated  and  alleged." 

It  will  be  seen  that  the  liability  of  appellant 
Is  predicated,  In  the  petition  (1)  of  negli- 
gence In  making  and  maintaining  an  ob- 
struction to  navigation;  (2)  of  failure  ta 
provide  a  sufficient  number  of  competrat 
oarsmen,  and  of  transporting  decedent  In  a 
skiff  with  one  of  two  oarsmen  Incompetent, 
and  of  suffering  and  causing  the  transpor- 
tation of  Chrlsmer  to  be  begun  and  con- 
tinned  under  such  circumstances;  and  (3) 
tliat  the  whole  plan  of  procedure,  together 
with  the  appliances  used,  the  tout  ensemble, 
to  wit,  the  obstructions  in  the  river  (the 
barge,  cable,  and  strand),  the  skiff  of  the 
dimensions  aforesaid,  plying  back  and  forth, 
the  oars,  pins,  and  sockets,  etc.,  were  dan- 
gerous and  defective  when  used  together 
as  indicated.  Appellant  stood  on  a  general 
denial,  coupled  with  a  plea  of  contributory 
negligence,  and  coupled  with  a  further  plea 
of  full  knowledge  In  Chrlsmer  of  the  plan, 
procedure,  and  appliances  aforesaid,  or  that, 
by  the  exercise  of  ordinary  care,  tbese  things 
might  have  been  known  to  him,  and  that 
the  dangers  were  open  and  obvious,  and 
that  Chrlsmer  knew  the  qualifications  of 
his  co-workers,  etc.,  and  assumed  the  risk 
Incident  to  the  work.  In  an  elaborate  brief 
appellant's  counsel  present  a  formidable  ag- 
gregation of  assignments  of  error  touching 
many  rulings  of  the  trial  judge  In  giving  as 
well  as  in  refusing  Instructions,  in  modify- 
ing InstructlonB  asked,  and  In  excluding  as 
well  as  in  permitting  evidence,  none  of 
which  need  consideration  until  such  time  as 
it  is  first  determined  whether  or  not  other 
existing  assignments  of  error,  based  on  tbe 
refusal  of  mandatory  instructions  to  find 
for  defendant  on  the  several  spectflcatlons 
of  negligence  pleaded  in  the  petition,  and 
pressed  upon  us  on  review,  are  allowed; 
for,  if  there  was  error  in  refusing  such  man- 
datory Instructions,  any  other  errors  become 
of  no  controlling  Importance  In  the  case. 
In  other  words,  if  the  case  was  not  entitled 
to  go  to  the  Jury  at  all  on  any  of  the  specifi- 
cations of  negligence,  then  the  way  It  was 
put  to  the  Jury  by  the  court  In  other  Instruc- 
tions, and  errors.  If  any,  against  appellant 
relating  to  the  admission  or  exclusion  of 
testimony,  become  one  and  all  academic 
matters  and  In  tbe  air. 

1.  Appellant  prayed  the  court  to  give 
an  Instruction  (No.  9)  to  the  effect  that  there 
was  no  evidence  of  negligence  In  connection 
with  the  barge  used  by  defendant,  which 
Instruction  was  refused.  We  think  It  should 
have  been  given,  because  respondents  com- 
plain of  an  "obstruction  to  navigation"  in 
the  river  and  of  the  "plan"  adopted.  Now, 
the  barge  was  an  obstruction,  and  It  was  a 
principal  element  In  the  "plan."  Its  use 
under  the  evidence  was  Mther  negligent  or 
not  As  no  conceivable  and  reasonable  plan 
for  raising  the  heavy  submarine  cable  and 
holding  it  up  for  repair,  except  by  some  raft 
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or  float  or  other  craft  of  sufflclent  capacity 
and  buoyancy  to  bold  tbe  men,  together  with 
their  tools  and  appliances,  Is  suggested  or 
occurs  to  ns,  and  as  such  craft  must  needs 
be  stayed  <Hr  anchored  to  fill  Its  office  and 
thna  become  some  "obstmctlon  to  naviga- 
tion," and  as  the  barge  is  In  no  wise  assailed 
by  respondent  as  unsnlted  to  the  problem  to 
be  Bolyed  In  repairing  the  cable,  we  cannot 
see  why  the  jury  were  not  told  that  no  negU- 
);ence  conld  be  predicated  of  its  nse.  And 
this  is  so  for  other  reasons,  vis.:  The  chief 
offender,  the  one  really  struck  at  as  an  ob- 
stmctlon, is  tbe  cable  and  strand.  Not  only 
so,  iHit  there  is  no  proof  that  the  barge  Itself 
caused  the  accident  or  contributed  thereto. 
If  such  barge  in  a  hypothetical  case,  say, 
for  instance  in  the  nighttime,  should  be 
anchored  out  In  a  navigable  stream,  with  no 
signal  lights  displayed,  and  thereby  cause 
damage  to  some  craft  oe  person  lawfully 
navigating  the  stream,  a  different  case  might 
arise,  but  under  the  facts  disclosed  In  this 
record,  as  respondents  complain  of  ^e  ele- 
ments of  the  plan  as  well  as  of  the  plan  It- 
self, the  appellant  was  entitled  to  analyze 
the  negligence  into  Its  constituent  elements, 
and  eliminate  those  elements  one  by  one 
from  the  consideration  of  the  jury  If  un- 
supported by  evidence. 

2.  Appellant  asked  and  was  refused  an 
instruction  (No.  11)  to  the  effect  that  there 
was  no  evidence  In  tbe  case  that  the  skiff 
In  question  was  not  reasonably  safe  for  tbe 
purposes  for  which  it  was  being  used  by 
appellant  at  tbe  time  of  the  accident  To  tbe 
same  ultimate  effect  was  a  reused  Instruc- 
tion (No.  16)  relating  to  the  oarlocks.  In  our 
opinion  tbe  Jury  should  have  been  given  these 
instructions,  and  this  for  the  reasons  last 
above  and  for  others  to  be  presoitly  con- 
sidered. It  must  not  be  forgottai  that  by  an 
admission,  the  suitability  of  the  boat  to  tbe 
particular  use,  Its  general  health,  so  to  speak, 
hi  soundness,  depth,  length,  and  width,  to- 
gether with  tbe  fact  that  it  was  laid  down 
and  built  on  proper  lines,  were  each  and 
all,  by  necessary  inference,  put  out  of  the 
case  as  elements  of  negligence.  Tbe  only 
reservation  made  By  respondents'  counsej 
In  said  admisslMi  (q.  v.)  as  we  construe  tbe 
record,  was  that  tbe  oarlocks  and  the  method 
of  fastening  tbe  oars  therein  and  to  tbe 
boat  were  excepted  from  the  scope  and  tenor 
of  the  admission,  so  far  as  the  boat  itself 
and  its  appliances  are  concerned.  In  con- 
sidering these  oarlocks  and  the  method  of 
fastening  them  to  the  oar  and  to  the  gunwale, 
we  are  met  by  tbe  fact  that,  under  the  evi- 
dence, tb^  were  the  usual  appliances  in 
use  on  boats  on  like  waters.  To  this  con- 
dition of  things  the  law  applies  several  rules, 
viz.:  The  master  does  not  insure  against 
danger,  but  against  negligence.  He  is  bound 
to  nse  ordinary  care  in  supplying  reasonably 
safe  tools  and  appliances  to  his  servants. 
But  this  does  not  mean  that  he  is  to  con- 
form to  every  new  Invention,  nor  yet  that  be 


must  use  the  best  tools  and  newest  appliances 
obtainable.  The  test  of  negligence  is  the 
ordinary  use  of  the  business.  The  standard 
of  ordinary  care  is  the  conduct  of  ordinary 
prudent  persons  under  like  circumstances. 
Tbe  rules  of  law  applicable  to  the  facts  of 
this  case  are,  in  matter  and  style,  formulated 
in  a  way  soothing  to  the  legal  mind  in  Titus 
V.  Ballroad,  136  Pa.  618,  20  Atl.  517,  20  Am. 
St  Rep.  944,  quoted  approvingly  by  this 
court  in  Minnler  v.  Ry.  Co.,  167  Mo.',  loc.  dt 
119,  66  S.  W.  1078,  thus:  "Some  employ- 
ments are  essentially  bazardous,  *.  *  * 
and  it  by  no  means  follows  that  an  employer 
is  liable  'because  a  particular  accident  might 
have  been  prevented  by  some  special  device 
or  precaution  not  in  common  use.'  All  the 
cases  agree  that  the  master  is  not  boimd  to 
use  tbe  newest  and  best  appliances.  He  per- 
forms his  duty  when  he  furnishes  those  of 
ordinary  character  and  reasonable  safety, 
and  the  former  is  the  test  of  tbe  latter; 
for,  in  regard  to  the  style  of  implemoit  or 
nature  of  the  mode  of  performance  of  any 
work,  'reasonably  safe'  means  safe  according 
to  the  usages,  habits,  and  ordinary  risks 
of  the  business.  Absolute  safety  is  unattain- 
able, and  employers  are  not  Insurers.  They 
are  liable  for  tbe  consequences,  not  of  danger, 
but  of  negligence;  and  the  unbending  test 
of  negligence  in  mettaods,  machinery,  and 
appliances  is  tbe  ordinary  usage  of  the  busi- 
ness. No  man  is  held  by  law  to  a  hi^«r 
degree  of  skill  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  due 
care  is  the  conduct  of  tbe  ordinary  prudent 
man.  The  test  of  negligence  in  employers 
is  the  same,  and  however  strongly  they  may 
be  convinced  that  there  is  a  better  or  lees 
dangerous  way,  no  Jury  can  be  permitted  to 
say  that  the  usual  and  ordinary  way,  com- 
monly adopted  by  those  in  the  same  business, 
is  a  negligent  way  for  which  liability  shall 
be  imposed.  Juries  must  necessarily  deter- 
mine the  responsibility  of  individual  conduct 
but  they  cannot  be  allowed  to  set  up  a  stand- 
ard which  shall,  in  effect  dictate  the  customs 
or  control  the  business  of  the  community." 
To  the  same  effect  is  Missouri  case  law.  See, 
for  example.  Bohn  v.  Ballroad.  106  Mo.,  loc. 
dt  433,  434,  17  S.  W.  580;  Steinhauser  ▼. 
Spraul,  127  Mo.,  loc.  clt  562,  28  S.  W.  620, 
30  S.  W.  lOe,  27  L.  R.  A.  441;  Blanton  T. 
Bold,  100  Mo.,  loc.  dt  74,  18  S.  W.  1146; 
Blundell  v.  Miller  Mfg.  Co.  (decided  this  term 
and  not  yet  offldally  reported)  88  S.  W.  106. 
The  only  evidence  tending  to  show  the  want 
of  due  care  In  the  selection  of  oarIo(±8  is 
based  on  tbe  showing  that  in  a  certain  con- 
tingency, a  tight  oar  cannot  be  unshipped, 
nor  can  tbe  oarlock  be  withdrawn  from  the 
gunwale  of  the  boat  But  due  care  cannot 
be  settled  by  one  incident  or  a  single  hypoth- 
esis. No  oarsman  would  select  an  oar- 
lodi  appliance  with  reference  to  one  possible 
Incident  or  one  fortuitous  combination  of 
drcumstances  in  rowing.  Such  selection 
would   l>e   determined   by   considering   the 


Digitized  by 


Google 


384 


92  SOUTHWESTERN  REPORTER. 


(ICo. 


greatest  average  merit  of  tbe  oarlock  appli- 
ance In  tbe  long  run  and  for  general  use, 
and  this  is,  broadly  speaking,  In  line  with  the 
phllosphy  of  Bentham's  famous  dictum,  viz.: 
Tbat  the  right  end  of  all  human  action  la  the 
creation  of  the  largest  balance  of  happiness. 
A  method  of  determining  tbe  merits  of  a  "U" 
oarlock,  or  "peg"  oarlock  and  a  loose  oar, 
wherein  one  possible  contingency  would  be 
allowed  to  control,  would  lead  to  the  rejection 
of  such  Appliances  out  of  hand  as  unsuitable. 
For  instance,  loose  oars  are  easily  lost  over- 
board, and  such  an' accident  might  leave  the 
boat  occupants  helpless  In  choppy  or  in  Insidi- 
ous waters.  Again,  in  mechanics  an  oar  is  but 
a  lever;  the  oarlock  is  the  fulcrum,  so  that, 
given  a  loose  oar,  the  distance  from  the  fulcrum 
to  the  power  or  weight  is  liable  to  shift  or  vary 
between  the  oars  and  result  in  an  uneven  or 
unsteady  stroke  and  prevent.  In  sucb  con- 
tingency, true  and  safe  rowing.  In  summing 
up  the  comparative  merits  of  a  tight  oar 
and  a  loose  oar,  considering  the  general  use 
of  tbe  oar  and  tbe  variety  of  incidents  to  be 
met  with  in  rowing,  it  would  not  appear 
that  the  merits  in  favor  of  one  and  against 
the  other  are  appreciable;  and  when  the  rules 
of  law  aforesaid  are  applied  to  the  conceded 
record  facts  here,  It  seems  to  us  that  appellant 
was  entitled  to  the  instructions  now  under 
consideration. 

3.  If  we  are  right  in  our  holdings,  aforesaid, 
then  appellant  was  entitled  to  Its  instruction 
No.  12,  to  the  ^ect  that  there  was  no  evi- 
dence upon  which  any  n^ligence  could  be 
predicated  of  the  use  of  the  skiff  in  con- 
nection with  tbe  barge;  for,  conceding  tbat 
the  barge,  anchored  as  it  was  In  the  stream, 
was  a  proper  craft  to  be  used  In  the  plan  for 
repairing  the  cable,  and  conceding  that  the 
skiff  and  oarlocks  were  those  In  ordinary 
use  by  ordinary  prudent  persons  in  navigat- 
ing tbe  Missouri  river  and  like  waters, 
the  principle  Invoked  in  this  Instruction  re- 
sults as  a  matter  of  inexorable  logic  and 
proves  itself. 

4.  One  of  the  charges  made  against  defend- 
ant is  "that  tbe  failure  of  defendant  to 
provide  and  furnish  a  snfflcient  number  of 
oarsmen  competent  to  safely  row  and  run 
said  skiff  was  wrongful,  careless,  and  negli- 
gent" Another  is  "that  the  conduct  of  de- 
fendant in  transporting  its  said  servants  In 
said  skiff  as  aforesaid  with  one  of  the  two 
oarsmen  rowing  the  same  l>eing  unskilled 
and  incompetent  was  wrongful,  careless,  and 
negligent"  The  same  charge,  by  other 
words,  is  made  against  defendant  in  another 
paragraph  of  the  petition.  In  this  condition 
of  the  pleadings  appellant  asked  and  was 
refused  certain  Instructions  which  told  the 
jury,  in  effect  that  there  was  no  evidence  of 
tbe  negligence  complained  of  in  the  aforesaid 
specifications.  In  our  opinion  appellant  was 
entitled  to  these  declarations  of  law,  because: 
(1)  It  is  conceded  tbat  Liambke  was  a  com- 
petent oarsman;  (2)  it  Is  conceded  that  there 
were  two  other  competent  oarsmen  in  appel- 


lants' employ,  viz.,  Haynes  and  Johnson; 
(3)  it  Is  uncontradicted  tiiat  these  men  were 
assigned  by  appellant  to  assist  Lambke  In 
rowing,  and  (4)  it  is  not  pretended  that  mor« 
than  two  competent  oarsm^x  were  necessary. 
So  tbat  the  record  before  us  establlalied 
quite  beyond  cavil  tbat  appellant  came  up  to 
high-water  mark  in  the  performance  of  tbe 
duty  it  owed  its  servants  in  this  particular. 
If,  then,  in  spite  of  the  due  care  of  appellant. 
Its  servants  sought  to  follow  a  plan  of  tbeir 
own,  liatched  on  the  spur  of  the  momoit  and 
in  tiie  absence  of  appellant's  foremoi,  un- 
known to  them  and  therefore  unsanctioned 
by  tbem,  and  substituted  an  incompetent  oars- 
man in  the  person  of  Byrnes,  or,  if  Byrnes 
obtruded  himself  without  the  knowledge  of 
appellant  in  the  office  of  oarsman  with  tbe 
permission  of  those  in  the  skiff,  and  refused 
Johnson  permission  to  take  the  oars,  the  non- 
liability of  appellant  for  this  substituted 
and  negligent  plan  of  procedure  and  the  re- 
sults following  its  adoption  is  shown  by  a 
mere  (>olorless  and  bald  statement  of  the 
facts.  The  master  is  not  required  to  be  pres- 
ent at  every  precise  Instant  of  time  to  antici- 
pate and  guard  against  whimsical  negllgeoce 
of  those  of  his  servants  who  are  fellow  ser- 
vants to  each  other,  but  he  has  the  right  to 
assume  in  such  class  of  business  as  this.  In 
the  present  state  of  the  law,  that  his  servants 
will  act  with  good  sense  and  discretion  to- 
ward each  oHiex. 

6.  This  brings  us  to  the  consideration  of 
the  only  remaining  feature  of  the  plan  adopt- 
ed, to  wit,  the  cable  and  the  strand — the  one 
going  over,  and  tbe  other  attached  to,  tbe 
barge,  and  from  thence  both  disappearing  in 
the  water  and  continuing  thereunder  to  tbe 
shore.  It  is  contended  by  respondents  tbat 
this  condition  of  things  constituted  actionable 
negligence,  and  in  reply  to  this  contention 
appellant  insists  (1)  that  it  was  not  negli- 
gent, and  tbat  (2)  the  danger  was  incident 
to  the  work,  and  that  It  was  obvious  to 
decedent  and,  hence,  that  he  assumed  tbe 
risk.  At  the  threshold  It  may  be  said  that 
In  repairing  a  cable  elevated  on  a  ship,  cer- 
tain portions  thereof  would  necessarily  ap- 
pear above  the  surface,  and  other  portions 
would  be  beneath.  In  this  particular  tbe 
thing  speaks  for  itself,  and  it  is  not  con- 
tended that  any  recognized  plan  for  repair- 
ing a  cable  would  omit  or  obviate  this  con- 
dition of  things.  Nor  is  It  contended  by 
respondents  that  the  strand  was  an  unneces- 
sary element  in  the  plan.  The  contention  of 
respondents  is  that  (1)  it  was  allowed  to 
sag  in  the  water,  and  (2)  tbat  it  not  only 
sagged  into  tbe  water  but  that  the  force 
of  the  current  deflected  it  downstream,  so 
tbat  its  exact  position  could  not  be  cal- 
culated by  an  oarsman.  If  the  boat  had  un- 
dertaken and  pursued  a  course  wholly  east 
of  the  strand  and  an  oar  had  fouled  on 
tbat  portion  of  the  strand  deflected  down 
stream  and  lying  in  the  course  of  the  sUff, 
a  different  problem  might  possibly  be  pre- 
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sented  to  as  for  consideration.  But  the  case 
made  on  the  evidence  la  that  the  boat  got 
west  of  the  strand,  and,  as  the  strand  was 
attached  to  the  south  end  of  the  barge,  it 
must  necessarily  cross  back  to  the  east 
of  the  strand  in  reaching  the  landing  at  the 
east  side  of  the  barge,  and,  In  doing  so, 
Byrnes  fouled  bis  oar  on  the  sunlcen  strand  or 
cable.  So  that,  so  far  as  the  human  eye  can 
see,  the  same  result  would  have  followed 
whether  the  strand  had  been  deflected  down 
stream  or  whether  it  bad  pursued  a  course 
directly  towards  the  shore  from  where  it 
disappeared  in  the  water.  Assuming  that 
appellant  was  not  responsible  for  Byrnes' 
acting  as  oarsman,  and  assuming  further 
that  his  negligent  use  of  the  oar  too  deeply 
under  water  caused  the  disaster,  and  that 
the  boat  with  proper  rowing  would  have  safe- 
ly crossed  the  strand  at  that  spot,  it  would 
seem  that  the  case  on  this  head  is  disposed 
of  btfore  the  question  of  the  assumption  of 
risks  Is  reached.  But  if  not  so  disposed  of, 
the  question  is  in  the  case  and  the  contention 
of  appellant  that  a  mandatory  instruction, 
to  the  effect  that  Chrismer  assumed  the  risk, 
should  not  have  been  refused,  as  it  was, 
bespeaks  oonsideration.  Held  against  the 
current  by  wires  fastened  at  one  end  to  a 
dock  upstream  and  to  the  barge  at  the  other, 
it  is  self-evident  that  a  barge  so  riding  on 
the  wator  would  not  of  Itself  hold  taut  a 
strand  at  right  angles  to  such  wires,  fastened 
to  the  south  end  of  the  barge  and  to  the 
south  shore.  If  such  strand  were  kept  taut 
above  the  water  by  other  means,  its  constant 
tendency  would  be  to  drag  the  barge  shore- 
ward and  Interfere  with  the  work.  The 
strand  being  put  to  the  use  of  (1)  working 
the  barge  shoreward,  when  such  movement 
was  necessary,  and  (2)  to  bringing  material 
from  land,  no  reason  is  apparent  why  it  might 
not  be  properly  slackened  into  the  water 
when  out  of  use.  That  it  was  so  slackened 
for  two  days  prior  to  the  accident  was  known 
to  decedent.  The  fact  of  the  cable  being  in 
the  water  was  also  known  to  him.  The  whole 
plan  of  procedure  was  known  to  him,  and  be 
bad  taken  part  in  putting  all  the  appliances 
In  position.  That  dangers  attend  all  navi- 
gation and  that  peculiar  dangers  attended 
the  navigation  in  question  must  be  admitted, 
but  these  dangers  of  strand,  cable,  skiff,  oars, 
oarlocks,  barge,  current,  and  depth  of  water 
were  all  open  and  obvious  to  Chrismer;  were 
Incidental  to  the  business  in  hand,  and  there- 
fore were  assumed  by  him,  as  a  matter  of 
law.  In  the  absence  of  the  active  negligence 
of  the  master  producing  the  injury.  Fugler 
V.  Bothe,  117  Mo.  475,  22  S.  W.  1118;  Hol- 
loran  v.  Union  Iron  &  Foundry  Company, 
133  Mo.  470,  85  S.  W.  260;  2  Current  Law, 
p.  828,  and  cases  cited';  1  Labatt,  Master 
k  Servant,  {  3.  Appellant,  therefore,  was 
entitled  to  its  mandatory  Instruction  covering 
the  risks  Indicated  by  the  record. 

Astheresultof  the  oral  argument  the  writer 
of  this  opinion  differed  with  his  Brethren 
a2S.W.— 25 


on  the  theory  that  appellant  was  liable  for 
the  negligence  of  Lambke  in  permitting 
Byrnes  to  row.  He  was  Inclined  to  the  view 
that,  in  navigating  the  boat,  Lambke  was 
captain  of  the  craft  and  stood  in  the  shoes 
of  the  master  as  a  vice  principal,  but  a 
patient  examination  of  the  record  shows  such 
view  fanciful  and  unsound  under  the  plead- 
ings in  this  cause.  Under  the  view  enter- 
tained by  us  it  will  not  be  necessary  to 
pass  upon  the  other  assignments  of  error. 

Respondents'  case  should  have  been  taken 
from  the  jury,  and  the  Judgment  is  there- 
fore reversed. 

PER  CURIAM.  On  a  rehearing  in  banc 
the  forgoing  opinion  of  LAMM,  J.,  was  adopt- 
ed as  the  opinion  of  the  court. 

BRACE,  0.  J.,  and  POX  and  MARSHALL, 
JJ.,  concur.  VALLIANT,  GANTT,  and  BUH- 
OESS,  JJ.,  dissent 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed. 

VALLIANT,  J.  (dissenting).  Plaintiffs  are 
the  minor  children  of  Edward  L.  Chrismer, 
deceased,  who,  while  in  the  service  of  the 
defendant,  was  drowned  in  the  Missouri 
river  in  consequence  of  the  capsizing  of  a 
skiff  through,  as  the  petition  alleges,  the 
negligence  of  the  defendant 

The  plaintiffs'  testimony  tended  to  show 
as  follows:  Defendant's  telephone  line 
crosses  the  Missouri  river  by  a  submerged 
cable  at  a  point  opposite  Washington  in 
Franklin  county.  The  cable  got  out  of  repair, 
and  defendant  sent  a  party  of  men  to  repair 
It  The  party  consisted  of  12  men  and  was 
under  the  command  of  one  Thompson  as 
foreman,  and  one  Geesar  as  subforeman. 
Thompson  was  first  and  Gsesar  was  next; 
the  rest  of  the  party  were  mere  linemen,  sub- 
ject to  the  orders  of  those  two.  The  plan 
of  operation  adopted  by  Thompson  was  as 
follows:  A  barge,  or  common  flatboat  was 
located  in  the  river  over  or  near  the  sub- 
merged cable,  crosswise  the  current  and  held 
in  position  by  wire  strands  reaching  to  the 
shore.  The  cable  was  fished  up  from  the 
bottom  of  the  river  and  laid  cross  the  barge 
so  that  it  could  be  handled  and  repaired; 
as  one  part  would  be  repaired  the  barge 
would  be  moved  so  as  to  bring  up  and  expose 
to  view  another  part  to  be  repaired  and  so 
on  until  the  whole  cable  should  be  examined 
and  repaired.  In  addition  to  the  wires  that 
held  the  barge  In  position  was  another  strand 
that  was  used  as  a  means  of  conveyance  by 
aid  of  a  pulley  to  bring  materials  from  the 
shore  to  the  barge;  this  will  be  hereinafter 
called  "the  strand."  When  this  strand  was 
in  use  for  this  purpose  it  was  all  above 
water,  but  when  not  in  use  it  was  allowed 
to  sag  beneath  the  surface  of  the  water;  the 
ends,  one  fastened  on  the  shore,  the  other  on 
the  barge  remaining  above  the  water.  The 
strand  extended  out  about  15  feet  from  the 
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end  of  the  barge  before  dipping  into  the 
water.  This  strand  had  not  been  In  use 
for  two  days  before  the  accident,  and  had 
remained  sagged  In  that  manner.  For 
the  purpose  of  transporting  the  men  from 
the  shore  to  the  barge  where  they  were 
to  do  their  work,  the  foreman,  Thomp- 
son, hired  one  Hugo  Lambke  with  his  skiff. 
The  skUr  was  16  feet  10  Inches  long,  16  inches 
deep,  and  4  feet  4  inches  wide;  its  normal  ca- 
pacity was  to  carry  five  men ;  it  was  designed 
for  two  sets  of  oars — swivel  oars.  A  swivel 
oar  was  explained  to  be  one  In  which  a  pin 
was  fastened  which,  when  In  use,  fitted 
into  a  sodcet  In  the  gunwale  of  the  boat, 
and  formed  the  pivot  on  which  the  oar  turn- 
ed. The  significance  of  this  form  of  oa^- 
lodi  was  that  if  the  oar  should  get  fasten- 
ed to  an  obstruction  in  the  water  it  could 
not  be  released  from  the  oarlock  and  the  boat 
was  liable  to  capsize.  Lambke,  who  owned 
the  skiff,  was  also  employed  by  Thompson  to 
row  it.  The  substance  of  what  was  said  In 
the  hiring  of  Lambke  was  that  Thompson 
told  him  he  wanted  to  hire  him  and  his 
skiff  to  carry  the  men  to  and  from  the  barge 
as  occasion  required  and  bring  them  ice 
and  water,  to  which  Lambke  agreed  and 
entered  on  the  work;  the  amount  of  wages 
was  not  mentioned,  but  when  Lambke  quit, 
which  be  did  immediately  after  this  accident, 
Thompson  paid  him  at  the  rate  of  $2  a  day, 
which  was  satisfactory.  Caesar  knew  noth- 
ing of  the  agreement  made  by  Thompson 
with  Lambke,  and  gave  him  no  orders  except 
to  land  at  the  down-stream  side  of  the  barge. 
Lambke  was  19  years  and  10  months  old; 
his  occupation  was  that  of  a  laborer  In  a  cob- 
pipe  manufactory;  he  had  never  followed 
boating  for  an  occupation,  but  had  owned 
this  skiff  atwut  two  years,  and  had  often 
gone  in  it  fishing,  rowing  It  himself,  catching 
driftwood,  and  had  taken  members  of  his 
own  family  across  the  river  in  it.  He  was 
the  only  man  employed  by  the  defendant  to 
row  this  skiff.  He  testified  that  he  had  two 
sets  of  oars,  one  his  own  and  one  borrowed 
from  a  friend.  "Q.  Who,  besides  you,  was 
employed  to  row  tiiat  boat?  A.  They  help- 
ed me  out,  that  is  all.  One  day  one  man  and 
the  next  day  another.  They  did  not  help 
me  regularly — any  special  one.  *  *  *  Q. 
There  was  no  r^ular  man  provided  to  pull 
the  other  set  of  oars?  A.  No,  sir."  On 
cross-examination  he  said  that  Johnson 
generally  rowed  with  him,  and  when  he  did 
not,  then  Haynes  generally  did.  Sometimes 
Byrnes  also  rowed.  He  did  so  "once,  twice, 
yes  sir,  maybe  more.  I  don't  know  Just  exact- 
ly." He  considered  Johnson  and  Haynes 
very  good  oarsmen;  he  also  considered 
Byrnes  a  pretty  good  oarsman.  (Byrnes 
was  the  man  whose  awkward  stroke  caused 
the  skiff  to  be  capsized.)  Sometimes,  also, 
Thompson  and  Caesar  helped  to  row.  The 
men  boarded  at  a  hotel  in  Washington.  They 
were  carried  in  the  skiff  every  morning  to  the 
barge^  back  to  shore  at  noon  for  dinner. 


returned  to  the  barge  after  dinner,  and  back 
again  to  shore  at  the  end  of  the  day's  work. 
In  this  way  the  skiff,  carrying  half  the  party 
In  one  trip,  made  eight  trips  a  day  carrying 
the  men,  and  two  or  three  extra  trips  carry- 
ing Ice  and  water,  in  which  last-named  trips 
Lambke  rowed  the  boat  alone.  No  instruc- 
tions were  given  to  Lambke  except  to  approach 
the  barge  at  the  down-stream  side.  The 
work  had  thus  been  going  on  four  or  five  days 
and  was  approaching  conclusion;  the  fore- 
man had  notified  the  men  at  the  close  of  the 
day  that  he  desired  to  get  an  early  start 
next  morning,  and  accordingly,  about  6  o'clock 
or  shortly  after,  the  skiff  was  loaded  with 
Lambke  and  four  of  the  men  ready  to  start. 
Lambke  had  the  bow  oars,  Byrnes  the  other 
pair,  Chrlsmer  was  In  the  stem,  and  the 
two  other  men  in  the  next  seat.  Neither 
Thompson  nor  Caesar  was  present  The 
point  from  which  they  started  was  a  few  feet 
above  the  shore  end  of  the  strand.  They 
rowed  up  stream  on  that  side  of  the  river 
for  some  distance  where  the  current  was 
not  so  strong,  aiming  to  drift  with  it  when 
they  should  turn  across  stream  and  so  effect 
an  easier  landing  on  the  down-stream  side 
of  the  barge,  which  course  would  necessitate 
the  crossing  of  the  strand.  But  when  they 
were  approaching  the  barge  and  close  to  the 
strand  Byrnes  made  an  awkward  dip  with 
his  oar  on  the  down-stream  side  of  the  skiff, 
And  it  caught  on  the  strand,  and,  being  a 
swivel  oar,  be  could  not  release  it,  and  the 
consequence  was  the  force  of  the  current 
came  against  the  imprisoned  skiff  and  cap- 
sized it  throwing  the  men  into  the  river,  two 
of  whom,  Lambke  being  one,  were  rescued, 
but  the  three  others,  of  whom  the  plaintiffs' 
father  was  one,  were  drowned.  The  current 
of  the  river  at  that  point  was  from  7  to  10 
miles  an  hour. 

The  testimony  on  the  part  of  defendant  was 
not  materially  different  from  that  of  the 
plaintiffs  on  the  points  above  maitioned, 
but  it  brought  out  some  othef  points.  The 
foreman,  Thompson,  testified  that  Chrlsmer 
and  Byrnes  had  assisted  In  the  work  of  pot- 
ting the  barge  and  strand  In  position,  and 
knew  how  they  were  located.  That  ordina- 
rily the  skiff  carrying  the  men  started  below 
the  strand  and  did  not  cross  it ;  that  if  they 
should  go  above  the  strand  there  would  be 
danger  of  fouling  with  It  if  they  attempted 
to  cross  it  too  near  the  barga  The  barge 
was  stationed  about  250  or  275  feet  from  the 
shore  and  crosswise  the  stream.  "Q.  What 
arrangement  did  you  make  with  Mr.  Lambke 
about  transporting  the  men?  A.  I  told  him 
I  would  like  to  have  him  and  his  skiff  to 
transport  the  men  from  the  shore  to  the 
barge  as  the  work  required."  On  cross-ex- 
amination: "Q.  And  when  you  came  to 
Washington  you  needed  another  man  and  so 
you  hired  Lambke?  A.  Needed  the  l>oat. 
Q.  And  the  man  too?  A.  Yes,  sir.  Q.  So  you 
hired  Lambke?  A.  Yes,  sir.  •  •  •  Q.  What 
did  you  say  to  Lambke?    A.  That  I  should 
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like  to  hire  him  and  his  boat.  Q.  For  the 
company — ^you  were  not  doing  that  on  your 
own  book,  yon  were  acting  for  the  company? 
A.  Yes,  sir.  Q.  What  did  yon  say  to  him 
abont  his  wages?  A.  I  don't  think  I  said 
anytbing  to  him  at  all  about  it"  He  also 
testified  that  he  gave  Lambke  no  orders,  and 
that  no  one  was  authorized  to  give  him  orders 
except  Mr.  Csesar  and  himself.  Csesar  testi- 
fied that  he  did  not  know  anything  of  the 
agreement  between  Thompson  and  Lambke; 
that  be  gave  Lambke  no  orders  except  to 
land  on  tbe  down-stream  side  of  the  barge; 
that  he  ordered  Johnson  and  Haynes  to 
help  Lambke  row  the  boat;  be  did  that  be- 
canse  he  knew  them  to  be  expert  oarsmen ; 
bad  never  seen  any  one  except  Jolmson  and 
Haynes  helping  to  row,  except  when  Thomp- 
son or  himself  did  so.  The  defendant's  testi- 
mony also  tended  to  show  that  just  as  the 
skUT  was  starting  off  Johnson  came  tn  sight 
and  called  to  them  to  stop  the  skift  and  let 
him  let  him  get  in,  but  Byrnes  answered 
"wait  till  next  trip,"  and  the  boat  went  on. 
Also  that  Byrnes  was  awkward  in  handling 
tbe  oars;  dipped  them  too  deep.  Also  that 
the  most  of  tbe  skiffs  in  nse  at  Washington 
were  equipped  with  swivel  oars.  During  the 
cross-examination  of  one  of  plalntltTs'  wit- 
nesses the  following  colloquy  between  counsel 
occnrred:  Counsel  for  defendant:  "Will 
connsel  admit  that  this  was  a  suitable  boat 
and  suitable  appliances  for  crossing  this 
river  at  this  place?"  Counsel  for  plaintiff: 
"It  would  be  If  those  obstructions  were  not 
tbere?  Q.  Apart  from  obstructions  and  dan- 
ger, yon  admit  that  this  was  a  proper  boat 
to  cross  this  river  at  that  place?  A.  Except 
for  those  appliances  and  obstructions,  yes." 
The  summary  of  tbe  charges  of  negligence 
in  the  petition  is  that  tbe  skiff,  equipped  and 
manned  as  It  was  under  the  circumstances 
to  be  operated  In  the  presence  of  the  sub- 
merged wires,  was  not  reasonably  safe  for 
the  carrying  of  tbe  men,  and  that  defendant 
was  negligent  in  attempting  to  do  so. 

At  tbe  close  of  the  plaintiffs'  evidence,  and 
again  at  tbe  close  of  all  the  evidence,  the 
defendant  asked  the  court  to  Instruct  the 
jury  tbat  the  plaintiffs  were  not  entitled  to 
recover.  The  court  refused  the  instruction, 
and  defendant  excepted.  There  was  a  verdict 
by  10  of  the  jury  for  the  plaintiffs  for  $3,200, 
and  Judgment  accordingly  from  which  de- 
fendant has  appealed.  The  appeal  was  allow- 
ed to  this  court  becanse,  at  tbat  time,  tbe 
constltntionality  of  the  law  authorizing  a 
v«dlct  of  three-foartba  of  a  Jury  bad  not 
been  settled. 

1.  Tbe  question  for  our  first  consideration  Is. 
Should  tbe  court  have  given  the  peremptory 
Instruction  asked  by  the  defendant,  to  the 
effect  tbat  the  plaintiffs  were  not  entitled 
to  recover?  The  deceased  Chrlsmer,  plain- 
tiffs' fttber,  was  an  electric  wire  lineman, 
and,  80  far  as  we  know  from  the  record,  he 
bad  no  knowledge  whatever  of  skiffs  or  other 
boats  or  of  the  hazards  of  river  navigation. 


and  so  were  all  the  other  men  In  tbe  gang, 
except  that  it  is  said  of  Johnson  and  Haynes 
that  they  were  good  oarsmen  and  of  tbe  ill- 
fated  Byrnes  that  he,  too,  was  a  pretty  good 
oarsman — as  oarsmen  seem  to  have  been 
accounted  then  and  there.  Bnt  whatever 
may  be  said  of  the  others,  Chrlsmer  was 
ignorant  of  boating  and  exhibited  no  ambiticm 
to  experiment  in  that  line.  He  confided  in 
his  master  to  furnish  him  the  necessary 
transportation,  put  himself  in  the  vessel  his 
master  furnished  him  for  tbat  purpose,  and 
lost  bis  life  through thenegligenoeof  someone. 
Was  it  his  master's  negligence?  It  was  the 
defendant's  duty  to  furnish  a  reasonably  safe 
boat,  and  to  see  tbat  it  was  managed  with 
reasonable  care  and  skill,  to  carry  its  serv- 
ants across  the  water.  Tbe  transporting 
of  these  men  bade  and  forth  across  tbe  river, 
at  this  point,  though  capable  of  being  acccun- 
plished  with  safety  by  the  observance  of  due 
care,  was,  nevertheless,  attended  with  dan- 
ger, and  tbe  care  that  was  necessary  to  ren- 
der it  reasonably  safe  was  tbe  care  that 
would  be  exercised  by  an  ordinarily  prudent 
person  whose  experience  gave  him  knowledge 
of  the  conditions.  The  situation  demanded 
of  the  master  knowledge  of  tbe  danger  reason- 
ably to  be  anticipated ;  knowledge  of  means 
reasonably  calculated  to  avoid  it,  and  ordi- 
nary care  to  use  such  means.  Before  sending 
his  servants  into  a  field  where  danger  is 
reasonably  to  be  expected,  it  is  the  duty  of 
the  master  to  know  what  the  danger  Is  and 
to  know  what  precautions  are  reasonably 
necessary  to  take  to  avoid  it  He  cannot  bide 
his  liability  behind  Ignorance  of  the  situation. 
The  duty  of  the  master  in  this  respect  Is  an 
imperative  and  continuing  one.  It  may  be 
delegated,  but  the  parson  to  whom  it  is  dele- 
gated becomes,  in  respect  of  it,  tbe  master's 
alter  ego,  and  his  neglect  Is  the  neglect  of 
tbe  master.  Rodney  v.  Railway,  127  Mo. 
676,  28  S.  W.  887,  30  8.  W.  ISa  This  duty 
is  unending  while  the  service  continues. 
Therefore,  when  the  master  In  this  case  pro- 
vided this  boat,  it  became  his  boat,  and  when 
be  provided  a  man  to  row  it  the  man  was  his  ^ 
vice  principal.  In  contemplation  of  law,  the 
master  was  or  should  have  been,  in  person 
or  by  representative,  ever  present,  observing 
and  directing  the  operation  of  the  boat  If 
be  was  present,  and  permitted  the  negligent 
operation,  he  was  liable  for  permitting  It; 
If  he  was  not  present  in  person  or  by  repre- 
sentative, be  was  liable  because  he  was  negli- 
gently absent  from  bis  post  of  duty.  When 
Chrlsmer  saw  this  boat  in  the  hands  of  tbe 
man,  ostensibly,  at  least  employed  by  tbe 
master  to  manage  it  he  had  a  right  to  trust 
both  the  boat  and  tbe  man  as  the  providence 
of  his  master.  Can  we,  in  the  light  of  the  evi- 
dence in  this  case,  say,  as  a  matter  of  law, 
that  this  master  bo  faithfully  performed  its 
duty  that  there  can  In  reason  be  no  two  opin- 
ions about  It?  What  did  the  master  doT  He 
hired  Lambke  and  bis  skiff,  and  thereafter 
trusted  everything  to  bis  Judgment  and  man- 
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agement  TbompsoDt,  the  foreman,  himself 
teetlfled  that  be  gave  Lambke  no  orders,  and 
Ctesar  said  that  the  only  order  he  gave  him 
waa  to  land  against  the  barge  on  the  down- 
stream side.  Lambke  was  therefore  permit- 
ted to  take  his  own  head  for  it  and  navigate 
the  boat  as  to  him  seemed  proper,  and  so 
he  had  been  doing  for  five  days  in  view  of 
the  foremen  and  in  view  of  the  men;  in 
view  of  the  master  and  in  view  of  the  servant 
Under  those  circumstances,  can  the  servant  be 
blamed  if  he  looked  npon  Lambke  as  the  man 
Intrusted  by  the  master  to  observe  the  care 
required  in  the  safe  handling  of  the  boat? 
So  far  as  appears  from  the  plaintiff's  evi- 
dence, the  hiring  of  Lambke  and  his  skiff  is 
all  that  the  master  did;  the  assistance  in 
rowing  that  Lambke  received  was  voluntary 
and  as  might  happen  to  be  convenient  from 
first  one  of  the  linemen  and  then  another. 
Even  the  defendant's  evidence  on  this  point 
does  not  help  its  case  much.  Caesar  testi- 
fied that  he  ordered  Johnson  and  Haynes  to 
help  Lambke  because,  he  said,  he  knew  them 
to  be  good  oarsmen.  Just  what  Caesar's  own 
experience  was  or  his  ability  for  judging 
the  capacity  of  these  men  In  this  particular 
do^  not  appear.  But  there  was  no  evidence 
that  Chrismer  or  any  of  the  other  men  knew 
that  any  one  was  detailed  to  help  Lambke, 
or  that  Lambke  himself  knew  it  Chrismer 
saw  sometimes  one  and  sometimes  another 
helping  to  row  without  any  notice  that  any 
one  was  designated  by  the  foreman  for  that 
purpose,  therefore  be  had  a  right  to  Judge 
from  what  he  saw  that  Lambke  availed  him- 
self of  the  help  of  any  one  who  was  willing 
to  help,  and  when  he  saw  Byrnes  in  the  place 
of  the  helping  oarsmen  he  had  as  much  right 
to  think  that  he  was  there  by  authority  as 
If  he  had  seen  Johnson  there. 

But,  aside  from  the  question  of  an  efflcloit 
helper,  Is  it  so  clear  that  that  skiff  and  Lamb- 
ke constituted  such  an  all-suffldent  means 
of  transi>ortation  that  there  was  no  question 
in  that  respect  to  submit  to  the  jury?  This 
court  might  perhaps  be  pardoned  if  It  as- 
sumed to  know  something  of  the  nature  of 
the  MisBourl  river,  its  swift  current.  Its 
changing  banks,  its  shifting  sand  bars,  its 
mnddy  water  hiding  obstructions,  its  eddies 
and  its  whirlpools,  but  without  judicial  cog- 
nizance of  that,  the  evidence  shows  sufficient 
of  the  nature  of  the  river  to  Indicate  that  the 
transporting  of  those  men  to  and  fro  as  was 
done  was  a  dangerous  act,  demanding  that 
great  care  should  be  observed  by  the  master 
in  guarding  the  lives  of  his  servants  who 
were  trusting  their  lives  to  him.  Lambke 
was  no  skilled  waterman;  be  was  a  lands- 
man, a  cob-pipe  maker,  who  took  to  the  river 
only  occasionally,  for  pleasure  or  an  odd  job. 
He  was  only  19  years  and  10  months  old.  Can 
we  say,  as  a  matter  of  law,  that  he  was  so 
mature  in  years,  so  experienced  and  skillful 
in  the  handling  of  a  boat  that  there  is  no 
question  on  that  point  to  go  to  the  jury?  We 
■ometiotes  read  of  skillful  amateur  oaTsman 


in  college  teams  who  are  not  older  tban  this 
young  man,  but  we  do  not  find  them  giving 
specimens  of  skill  In  rowing  a  boat  freighted 
with  human  life  In  the  waters  of  a  tnrbld 
river,  and,  anyway,  if  we  were  seeking  to  find 
a  man  possessed  of  that  care  and  prudence 
and  experience  that  is  required  for  the  danger- 
ous work  to  which  this  young  man  was  as- 
signed, we  would  not  go  to  a  team  of  college 
boys  to  find  such  an  one.    Blame  Is  chiefly 
laid  on  Byrnes,  whose  awkward  stroke  caused 
Ills  oar  to  foul,  but  we  must  remember  that 
Byrnes  was  only  a  helper;   he  was  not  the 
chief  oarsman;  he  did  not  direct  the  course 
of  the  boat ;  be  was  not  responsible  for  Its  go- 
ing above  ttie  strand,  necessitating  the  cross- 
ing of  the  strand  to  reach  the  down-stream 
side  of  the  barge,  nor  was  he  responsible  for 
approaching  too  close  to  the  end  of  the  barge 
at  the  point  when  the  strand  dipped  Into  the 
wat«,  before  attempting  to  cross.    And  If  it 
be    conceded     that     Byrnes    was    unfit    to 
handle  the  oars,  Lambke,  if  he  was  himself 
fit  to  judge  of  his  capacity  la  that  respect, 
knew  be  was    deficient,  for  he   had    rowed 
with  him  before.  If,  therefore,  Byrnes  was  the 
cause  of  the  accident  and  was  nnflt  to  handle 
the  oars,  somebody  was  to  blame  for  allowing 
him    to    attempt    it    Who   was   to    blame? 
Certainly  not  Chrismer,  for  he  was  no  judge 
of  such  matters.    Lambke  testified   that  on 
this  occasion  he  took  the  course  he   usually 
took — that  is,  he  first  went  above  the  strand, 
aiming  to  come  down  across  it  to  reach  the 
down-stream  side  of  the  barge.    Thompson, 
the  foreman,  testified  that  the  skiff  ordinarily 
started  below  the  strand  and  did  not  cross 
It ;  he  also  testified  that  it  was  dangerous  to 
cross  it    Yet  seeing,  if   he   was  paying  any 
attention  to  it  that  the  skiff  did,  sometimes, 
at  least,  go  above  the  strand  and  come  back 
across  it,  and  knowing,  as  he  said  he  did,  that 
there  was  danger  of  the  occorring  of  the  very 
thing  that  did  occur  In  this  Instance,  he  said 
he  gave  Lambke  no  order  at  all,  and  Csesar 
gave  none  except  to  land  at  the  down-stream 
side.    That  testimony  seems  to  have  been  ad- 
duced by  the  defendant  to  support  its  theory, 
advanced  in  its  brief,  that  Lambke  was  an 
independent    contractor.    In   the   brief    for 
appellant,  at  page  40,  It  is  said :    "They  there- 
fore employed  a  ferryman  who  owned  a  skiff. 
His  name  was  Hugo  Lambke.    He  did  not  be- 
come in  any  sense  a  servant  of  defendant,  nor 
did  he  in  any  way  fall  under  the  direction  or 
control  of  defendant    •    •    •    In  this  case. 
Instead  of  using  a  steam  ferry,  th^  contract- 
ed with  the  owner  of  a  skiff  to  do  the  ferry- 
ing,   and    Hugo  Lambke,    in    furnishing    his 
skiff  to  transport   the  men   back  and    forth, 
was  clearly  an  Independent  contractor."     If 
that  was  the  case,  th»i  Lambke  was  not  there 
in  a  representative  capacity ;  he  was  the  cap- 
tain of  the  vessel  and  be  took  orders  from 
no  one;  be  employed  for  his  crew  whom  he 
chose ;   the  foreman  of  the  gang  had  no  right 
to  impose  Johnson  or  Haynes  or  any  one  else 
on  him;  he  had  a  right  to  select  Byrnes  If 
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be  cboae,  and,  by  acquiescence  at  least,  on 
tbia  occasion  he  did  cboose  to  let  Byrnes  take 
tbe  oars.  And  If  tbe  master  esteemed  Lamb- 
ke  wortby  of  tbls  trnst  and  confided  to  bis 
skill  and  Jndgment  tbe  lives  of  bis  servants, 
was  it  for  tbe  servant  to  question  bis  maB> 
ter's  providence? 

Lambke  'was  either  tbe  servant  of  tbe  de- 
fendant and  subject  to  its  orders,  or  he  Tvas 
an  Independent  contractor.  If  be  was  a 
servant,  be  was  a  servant  to  discbarge  tbe 
duty  the  master  owed,  to  these  other  servants, 
and  In  that  respect  was  the  master's  vice 
principal,  and  If  he  was  negligent  It  was  the 
master's  negligence.  If  be  was  a  servant, 
ibeti,  though  as  to  others  he  was  tbe  master's 
vice  principal,  yet  as  to  tbe  master  be  was 
subject  to  orders,  and  if  be  needed  orders  or 
direction  tbe  master  was  negligent  if  orders 
or  directions  were  not  given.  If,  on  tbe  other 
hand,  be  was  an  Independent  contractor, 
tben  be  was  master  of  the  boat,  and  Thomp- 
son and  Ciesar  were  right  when  they  saw 
bim  going  and  coming  the  course  be  (Aose 
and  gave  blm  no  orders.  The  defendant 
having,  for  the  purpose  of  shifting  its  liabili- 
ty, asserted  that  Lambke  was  an  Independent 
contractor,  cannot  with  consistency  treat  bim 
also  as  one  whom  the  other  servants  were 
to  regard  only  as  a  servant  without  author- 
ity to  act  except  under  orders  of  the  foreman, 
and  without  authority  to  row  the  boat  with 
the  help  of  any  one  except  one  appointed  for 
that  purpose  by  the  foreman.  Whether  tbe 
defendant  can  take  shelter  behind  the  Inde- 
pendent contractor  theory  or  not  it  has  as- 
sumed in  its  brief  to  say.  In  effect,  that 
Lambke  was  in  command  of  tliat  boat  by 
virtne  of  bis  employment,  and  in  that  respect 
we  think  tbe  defendant  is  correct;  that  at 
least  was  what  Cbrismer  and  the  other  men 
had  a  right  to  suppose  from  what  they  saw 
of  the  management 

Bat  even  in  the  employment  of  an  inde- 
pendent contractor  the  employer  does  not  lay 
aside  all  responsibility.  He  Is  bound  to  use 
care  to  employ  a  competent  man,  and,  if  be 
would  take  shelter  behind  him,  he  must  be 
prepared  to  show  that  the  man  employed  was 
a  competent  person  In  that  line  of  worlc  in 
Thompson  on  Negligence,  vol.  1,  ^  621,  it  is 
said:  "It  is  a  general  rule  that  one  who 
has  contracted  with  a  competent  and  fit  per- 
son, ezerdslng  an  Independent  employment 
to  do  a  piece  of  work  •  *  •  will  not  be 
answerable  for  the  wrongs  of  such  contractor. 
Ills  subcontractors  or  bis  servants,  committed 
In  tbe  prosecution  of  such  work."  In  tbe 
next  section  tbe  author  says :  "In  every  case 
the  decisive  question  Is :  Had  the  defendant 
the  rlgbt  to  control,  in  tbe  given  particular, 
tbe  oondnct  of  tbe  person  injured?"  Tbe  au- 
tlMV  tben  proceeds,  in  pages  following,  to 
point  oat  many  exceptions  or  qualifications 
to  tbe  general  rule  which  it  is  unnecessary 
now  to  consider,  because  the  facts  in  this 
case  do  not.  In  our  opinion,  bring  Lambke  in 
tbe  category  of  as  Independent  contractor. 


There  is  no  evidence  that  be  was  engaged  in 
the  ferry  business  or  boating  of  any  kind; 
such  was  not  his  avocation ;  be  followed  the 
business  of  making  cob-pipes  for  a  living; 
be  was  not  imown  as  and  did  not  profess  to 
be  a  contractor  in  river  transportation  of  any 
kind.  There  was  evidence  tending  to  show 
that  he  knew  bow  to  row  a  skiff,  but  In  tbe 
light  of  tbe  evidence  and  of  the  undisputed 
facts  of  the  case  bis  fitness  for  this  work  was 
a  subject  on  which,  to  state  it  most  strongly 
for  tbe  defendant,  there  might  be  two  opin- 
ions. There  was  nothing  in  the  act  of 
hiring  that  indicated  an  intention  to  consti- 
tute Lambke  an  independent  contractor. 
Thompson  said  that  be  hired  Lambke  and  bis 
skiff,  and  in  the  end  paid  him  $2  a  day ;  that 
Is  all  that  is  shown  by  tbe  record  on  tbe  sub- 
ject. The  fact  that  be  gave  him  no  orders 
indicates  only  neglect  of  duty.  It  is  said  as 
a  defense  that  when  th^  skiff  started  that 
morning  neither  Thompson  nor  Ceesar  were 
present,  but  what  good  would  it  have  done 
if  they  had  both  been  there,  since  they  would 
give  no  order?  This  was  not  tbe  first  time 
Byrnes  had  assisted  Lambke  in  rowing  and 
Thompson  and  Cesar  either  saw  bim  doing 
so  or  would  have  seen  him  if  they  bad  paid 
attention  or  had  cared  to  observe  tbe  move- 
ments of  the  boat  But  their  whole  conduct 
shows  that  they  treated  Lambke  as  a  com- 
petent person  to  man  and  manage  the  boat, 
and  trusted  to  bis  judgment — ^put  blm,  as  it 
were,  at  the  head  of  the  transiwrtation  de- 
partment. If  tbey  treated  bim  so,  and  held 
him  oul  to  Cbrismer  and  the  other  men  in  that 
capacity,  how  can  Cbrismer  and  the  others 
be  blamed  for  putting  tbe  same  trust  and 
confidence  in  bim? 

The  evidence  points  to  tbe  facta  that 
Lambke  was  the  master's  accredited  man- 
ager of  that  boat  and  tbe  master's  vice  prin- 
cipal ;  it  also  tends  to  show  that  It  was 
Lambke's  negligence  tbat  caused  the  accident 
That  negligence  consisted  In  allowing  Byrnes 
to  take  the  oars,  in  selecting  tbe  more  danger- 
ous course  which  necessitated  the  crossing  of 
the  strand,  and  in  so  directing  tbe  course  of 
the  boat  as  to  attempt  the  crossing  of  the 
strand  too  close  to  the  end  of  the  barge  where 
the  strand  was  not  deep  in  the  water.  These 
were  all  matters  under  Lambke's  control, 
and  tbey  combined  to  produce  tbe  accident. 
There  was  evidence  tending  to  show  that 
Lambke  could  row  a  skiff,  but  ability  to 
row  a  skiff  under  some  conditions  does  not 
demonstrate  ability  to  do  so  under  other  con- 
ditions, or  prove  one  to  be  of  sufficient  judg- 
ment and  skill  to  be  Intrusted  with  the 
lives  of  men  under  tbe  circumstances  shown 
tn  this  case.  Whether  Lambke  possessed 
such  skill  and  judgment  was,  under  the  evi- 
dence, and  In  the  light  of  the  skill  and  judg- 
ment displayed  by  bim  on  this  occasion,  a 
question  for  the  jury.  And  though  a  skiff  of 
the  size,  capacity,  and  equipment  of  the  one 
in  evidence  In  this  case  may  be  a  safe  means 
of  crossing  the  river  under  some  conditions. 
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7«t  it  may  not  be  so  nnder  other  conditions, 
and  whether  the  skiff  In  evidence  In  this 
case,  taken  with  the  provisions  for  Its  man- 
agement and  the  peculiar  circumstances 
shown  in  evidence,  was  a  reasonably  safe 
boat  for  the  purpose,  was  also  a  question  for 
the  Jury. 

On  the  whole  case  there  was  a  showing  of 
loose  management,  indicating  either  that  the 
danger  had  not  been  appreciated,  or  proper 
care  had  not  been  taken  to  avoid  it  The 
court  did  not  err  In  refusing  the  peremptory 
instruction  asked  by  the  defendant 

GANTT  and  BUROE3SS,  JJ.,  concur  with 

the  writer  In  the  views  expressed  in  this  opin- 
ion. 


MOORB  V.    ST.   LOUIS  TRANSIT   GO. 
(Supreme  Ooart  of  Missouri.    Feb.  28,  1906.) 

1.  Tbiai/— Dkmubreb  to  Evidence— Effect. 

A  demurrer  to  the  evidence  admits  every 
fact  which  the  jurors  might  infer  if  the  evidence 
was  submitted  to  them. 

[B!d.  Note. — For  cases  in  point,  see  vol.  46, 
Gent  Dig.  Trial,  i  356.] 

2.  Stbeet  Ratlboads— injuBiEB  TO  Pedes- 
trians —  Speed  Obdinanok  —  Violation  — 
Negligence. 

The  operation  of  a  street  car  by  which 
plaintiff  was  struck  at  a  street  crossing  at  a 
sptei  of  from  18  to  20  miles  an  hour,  in  viola- 
tion of  a  speed  ordinance  limiting  tlie  rate  of 
speed  to  8  miles  an  hour,  constituted  negligence 
per  se  on  the  part  of  the  street  car  company. 

[ISd.  Note. — For  cases  In  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  {  201.] 

3.  Same— CONTBIBDTOBT  Neouoence. 

Where  plaintiff  was  struck  by  a  street  car 
following  closely  after  a  car  Chat  plaintiff  per- 
mitted to  pass  him  before  attempting  to  cross 
the  street,  and  plaintiff  did  not  look  in  the 
direction  from  which  the  car  approached  after 
the  first  car  passed  him,  but  merely  assumed 
that  no  other  car  would  follow  so  closely  the 
car  which  had  passed,  be  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  |  208.] 

4.  Same— Proximate  Cause. 

Plaintiff  was  struck  and  injured  by  a  street 
car  following  but  120  feet  behmd  a  car  which 
'  plaintiff  permitted  to  pass  before  stepping  on 
the  track.  The  car  was  being  operated  at  a 
negligent  rate  of  speed,  and  though  plaintiff 
had  to  take  only  two  steps  to  bring  himself  to 
the  track,  and  was  in  the  full  glare  of  an  elec- 
tric light,  with  nothing  to  obstruct  the  view  of 
the  motorman,  if  he  had  been  observing  a  care- 
ful lookout  as  he  was  required  by  a  "vigilant 
watch  ordinance,"  he  neither  sounded  his  gong 
nor  slackened  his  speed,  but  merely  hallooed  to 
plaintiff  as  he  was  about  to  strike  him.  An  eye- 
witness also  testified  that  she  walked  the  width 
of  four  houses  In  the  interval  between  the  pass- 
ing of  the  two  cars,  and  that  plaintiff  stepped 
immediately  on  the  track  after  the  first  car 
passed  him.  Held,  that  such  evidence  warrant- 
ed a  finding  that  the  proximate  cause  of  plain- 
tiff's injury  was  the  negligence  of  the  motorman 
in  either  recklessly  running  plaintiff  down  or 
failing  to  keep  a  vigilant  lookout  for  pedes- 
trians, and  not  plaintiff's  contributory  negli- 
gence in  failing  to  lookout  for  the  approach  of 
the  car. 


In  Bana  Appeal  from  St  Lonls  Circuit 
Court;  Warwick  Hough,  Jndg& 

Action  by  Michael  Moore  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
in  faTor  of  def«adant,  plalntm  appeals. 
Reversed. 

J.  O.  More,  T.  J.  Field,  and  Bert  Feen. 
for  appellants.  Boyle,  Priest  &  Lehmann 
and  Lon  O.  Hooker,  for  respondent 

GANTT,  J.  This  Is  an  actl<Mi  for  damages 
arising  from  personal  injuries  alleged  to 
have  been  caused  by  the  negligent  conduct 
of  the  defendant  In  running  Its  street  cars 
over  the  plaintiff  at  the  intersection  of 
Thomas  street  by  Jefferson  avenue,  in  the 
city  of  St  Louis.  The  cause  was  tried  in 
the  circuit  court  of  the  city  of  St  Louis,  and 
at  the  close  of  the  plaintiff's  evidence  the 
court  gave  an  Instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  whereupon  plain- 
tiff to(A  a  nonsuit  with  leave  to  move  to 
set  the  same  aside  and  grant  a  new  trial. 
His  motion  was  duly  filed  and  overruled,  and 
thereupon  in  due  time  he  perfected  his  appeal 
to  the  St  Louis  Court  of  Appeals.  Owing 
to  a  dissent  of  one  of  the  Judges  of  the  court 
of  Appeals,  the  cause  was  certified  to  thin 
court 

The  following  facts  were  developed  on  the 
trial:  Jefferson  avenue  runs  north  and 
south,  and  In  it  defendant  has  a  double  track 
street  railway  on  which  its  cars  are  propelled 
by  electricity.  Thomas  street  intersects 
Jefferson  avenue  and  runs  east   and   west 

At  the  time  of  the  injuries  of  which  he 
complains,  the  plaintiff  resided  on  Thomas 
street  two  or  three  blocks  west  of  Jefferson 
avenue.  Between  7:30  and  8  o'cIo<^  on  the 
evening  of  September  26,  1900,  plaintiff  left 
his  residence  and  started  to  the  grocery  store 
on  the  east  side  of  Jefferson  avenue,  and 
across  from  Thomas  street  He  walked  on 
the  north  side  of  Thomas  street  to  Jeffer- 
son avenue,  when  he  looked  north  and 
saw  a  street  car  coming  south,  150  feet  from 
Thomas  street;  and  then  turned  south  over 
the  crossing  on  which  he  walked  until  a  little 
north  of  the  center  of  Thomas  street  when 
he  left  It  and  walked  diagonally  south- 
easterly to  the  crossing  of  Jefferson  avenue, 
on  the  south  side  of  Thomas  street.  At  this 
point  be  stopped  until  the  car  passed  him  go- 
ing south.  What  transpired  immediately 
after  this  is  told  by  plaintiff  in  his  own 
words  as  follows:  "Well,  I  was  after  wash- 
ing my  feet,  and  I  was  in  the  hoase,  and  I 
goes  to  take  hold  of  my  pipe.  I  wanted 
to  get  a  smoke  and  .1  had  no  tobacco,  and  I 
run  my  shoes  on  without  stockings,  and  I 
started  to  go  and  get  me  some  tobacco,  and 
I  took  bold  of  a  littie  pitcher  that  was  there 
to  get  me  a  littie  beer,  so  at  the  same  timb 
I  would  have  a  cold  drink.  I  started  out 
and  when  I  got  down  to  the  comer  I  stepped 
off  of  the  sidewalk  on  the  crossing.  The 
car  was  coming  down.    I  see  a  car  coming 
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down  from  the  alleys  as  I  was  passing  along. 
I  ^Talked  across  the  street  and  that  car  pass- 
ed me  by,  and  he  was  ringing  his  bell  and 
going  as  fast  as  be  could  go.  There  is  no 
mistake  in  that.  Well,  1  was  within  three, 
or  maybe  I  had  three  steps  to  make  before  1 
got  into  the  track,  and  as  soon  as  I  got 
into  the  track  the  fellow  hallooed,  'Get  out 
of  there !  Get  out  of  there !'  and  I  looked  and 
I  Jumped,  and  that  was  the  last  of  me.  I 
could  not  tell  any  more.  Q.  When  did  you 
see  the  car?  You  said  you  saw  a  car. 
Ans.  I  see  the  car  that  passed  me.  I  see 
this  car  ahead  of  it  just  before  it  struck 
me  that  way  [striking  bis  hands  together], 
and  no  more.  Q.  Did  you  see  that  car  be- 
fore It  struck  you?  A.  No,  sir;  well,  I  seen 
it  Just  as  it  was  going  to  strike  me  when 
the  fellow  was  hallooing  at  me  'Get  out 
of  there!  Get  out  of  there!'  and  I  gave 
a  jump,  and  I  Jumped  high  enough  to  get 
out  of  bis  way,  and  that  is  all  I  know  when 
this  happened.  Q.  When  you  came  to  the 
corner,  did  yon  look  <«ie  way  or  the  other  to 
see  whether  the  car  was  coming  down?  A. 
When  I  came  to  the  comer  and  I  stepped  out 
into  the  street,  I  looked  up.  Q.  Which  way 
did  you  look.  A.  I  looked  up  north,  and  I 
was  looking  south.  I  was  going  south  to  get 
across  the  track,  and  I  would  see  anything 
that  would  be  coming  to  me  there,  but  I  look- 
ed to  the  north  that  way,  and  the  car  was 
coming  down  well  from  the  alley,  from  this 
side  of  the  alley,  and.  Just  as  I  went  across 
about  four  or  five  feet  of  the  crossing,  the 
car  iJbsaed,  and  I  was  along  side  of  the  car 
out  in  the  street  there  was  room  enough  for 
me  to  keep  out  of  the  car's  way  as  it  was 
passing,  and  as  soon  as  I  turned  to  go  across 
on  the  crossing  the  fellow  hallooed,  'Get  out 
of  there!  Get  out  of  there!'  and  with  that 
I  Jumped  off  the  track,  and  I  know  no 
more  after  that" 

On  cross-examination  be  testified:  Q. 
"Tod  kept  walking  down  towards  the  south 
walk  of  Jefferson  avenue?  A.  Yes,  sir.  Q. 
And  where  were  you  when  the  car  passed 
yon  by?  A.  I  was  about  in  here  [indicating 
on  the  map].  Q.  Walking  south?  A.  Yes, 
sir.  Q.  To  let  the  car  pass  you  by?  A. 
Yes,  sir.  Q.  You  did  not  have  to  stop  In 
order  to  let  the  car  pass  you  by?  A.  No, 
sir;  I  did  not  have  to  stop.  Q.  When  the 
car  was  passing  and  left  the  crossing  clear, 
how  far  were  you  away  from  the  near  rail 
of  the  track?  A.  I  bad  two  or  three  steps 
to  make  until  I  got  In  the  middle  of  that 
track  there.  Just  two  or  three  steps.  Q. 
About  aix  or  eight  feet,  something  of  that 
sort?  A.  No,  sir;  two  steps  from  me  would 
amount  to  five  feet — ^that  is  what  I  calcu- 
late— a  step  is  two  feet  and  a  half.  Q.  Two 
would  be  five  feet,  and  three  would  be  VA 
feet,  so  you  were  five  to  7%  feet  away?  A. 
Yea,  sir,  Q.  When  this  car  passed  you  by? 
A.  Yes,  sir.  Q.  And,  as  soon  as  this  car 
passed  you  by,  you  started  right  on  crossing 
the  track?    A.  Yes,  sir.    Q.  And  you  did  not 


look  any  more  after  you  looked  in  here  for 
the  car?  A.  No.  Q.  And  you  did  not  lis- 
ten or  pay  any  attention  any  more  after  this 
car  had  passed  you  by?  A.  No;  of  course 
not.  Q.  And  you  could  see  up  and  down  the 
street  a  good  ways,  could  you  not?  A.  If 
it  was  not  dark,  you  could  see  a  good  ways 
down,  but  the  trouble  was  you  could  not 
see  where  there  was  two  cars,  one  behind 
the  other.  You  could  not  see  if  there  be  two; 
one  following  the  other.  You  could  see  only 
the  one  car  coming,  and  then  I  expected  no 
other  one  behind  It  Q.  In  other  words, 
you  did  not  expect  two  to  be  so  close  together, 
and  therefore  did  not  look?  A.  Exactly. 
Q.  You  could  see  a  block  away  at  that  time 
of  night  on  that  day  could  you  not?  A.  I 
do  not  know  as  I  could  see  a  block  away  at 
that  tim^  of  night.  I  am  not  so  sure.  Q. 
You  could  see  a  light  a  long  ways?  A.  Yes. 
Q.  And  you  could  see  an  object  not  lighted 
over  a  hundred  feet  away,  could  yon  not  oni 
that  evening?  A.  Yes,  sir.  Q.  Now,  In 
order  to  look  south  to  see  whether  the  car 
comes  and  to  look  north,  you  merely  bad  to 
turn  your  neck,  just  a  glance?  A.  Yes.  Q. 
You  did  not  have  to  turn  your  whole  body? 
A.  Yes,  sir.  Q.  And  you  can  look  in  both 
directions,  can  you  not  the  space  of  a  second, 
both  north  and  south?  A.  I  could  look  both 
north  and  south,  and  I  looked  north  because 
my  back  was  to  the  north,  and,  as  I  was 
going  across,  I  looked  north  and  I  saw  a 
car  coming.  Q.  You  were  looking  north 
when  the  first  car  passed,  and  before  you 
reached  the  cross-walk?  A-  Yes,  sir.  Q. 
After  the  car  passed  you,  you  did  not  look 
north  any  more;  that  is,  what  you  say?  A. 
No,  sir;  I  did  not" 

The  evidence  further  tended  to  prove  that 
there  was  no  headlight  on  the  car,  no  gong 
or  bell  was  rung,  and  the  car  was  running 
at  a  speed  from  18  to  20  miles  an  hour.  It 
further  appears  that  there  was  a  bright 
street  lamp  burning  at  the  time,  which 
lighted  up  the  crossing,  so  that  plaintiflT  could 
have  been  readily  seen  by  the  motorman 
when  he  started  to  cross  the  track,  had  the 
motorman  exercised  ordinary  care  to  see 
him.  The  evidence  also  shows  the  cars  to 
have  been  about  120  feet  apart  The  car 
which  struck  the  plaintiff  did  not  stop  after 
it  struck  him  until  It  had  run  from  150  to 
170  feet  south.  Mr.  McCarthy,  an  expert 
motorman,  testified  that  the  hardest  kind 
of  an  electric  car  could  be  stopped 
while  running  eight  miles  an  hour  in  70  lu 
80  feet  at  the  highest.  Mrs.  Foster  testi- 
fied that  she  saw  the  old  gentleman,  the 
plaintiff,  go  across  the  street  and  she  hap- 
pened to  notice  the  car  was  coming  very  swift 
and  that  she  did  not  know  he  was  going  to  go 
right  in  front  of  it  hut  when  he  stepped 
In  the  track,  she  hallooed,  but  It  did  not 
seem  to  do  him  any  good,  the  car  waa  right 
on  him  at  the  time.  She  testified  that 
in  the  interval  between  the  passage  of  the 
first  car  and  the  approach  of  the  second,  the 


Digitized  by 


Google 


392 


82  SOUTHWESTERN  REPORTER. 


(Mo. 


one  which  struck  the  plaintiff,  she  walked 
from  2613  Thomas  street  passed  2610,  2608, 
and  2606  and  was  in  front  of  2601  at  the 
time  of  the  accident.  She  testified,  further, 
that  she  did  not  see  the  motorman  do  any- 
thing until  be  got  about  a  half  block  beyond 
the  crossing,  when  he  stopped  his  car  and 
came  back.  All  the  witnesses  concurred  in 
saying  that  the  car  was  going  very  fast, 
from  18  to  20  miles  an  hour.  The  plaintiff 
also  offered  and  read  in  evidence  Ordinance 
No.  19,738,  the  fourth  section  of  which  pro- 
vides: "The  conductor,  motorman,  gripman, 
driver  or  any  other  person  in  charge  of  each 
car  shall  keep  a  vigilant  watch  for  all  vehi- 
cles, and  persons  on  foot  especially  children, 
either  on  the  track  or  moving  towards  the 
track,  and  on  the  first  appearance  of  dan- 
ger to  such  i)er8ons  or  vehicles,  the  car 
shall  be  stopped  in  the  shortest  time  and 
space  possible."  The  same  ordinance  pro- 
vides: "No  car  shall  be  drawn  at  a  greater 
speed  tlian  8  miles  per  hour."  As  already 
said,  the  defendant  offered  no  evidence,  and 
the  circuit  court  sustained  a  demurrer  to 
the  evidence. 

The  question  for  our  determination  at  this 
time  Is  the  propriety  of  the  action  of  the 
circuit  court  in  sustaining  the  demurrer 
to  the  evidence.  Under  our  system  of  prac- 
tice a  demurrer  to  the  evidence  admits 
every  fact  which  the  Jurors  may  Infer  if 
the  evidence  was  before  them.  Bender  v. 
Railway  Co..  187  Mo.  240,  87  8.  W.  132; 
Franke  v.  St  Louis,  110  Mo.  616,  19  S.  W. 
938;  Patton  v.  Bragg,  113  Mo.  595,  20  S.  W. 
1059,  35  Am.  St  Rep.  730.  Conceding,  then, 
to  the  plaintiff  the  benefit  of  the  rule  just 
announced,  it  must  be  admitted  that  the 
plaintiff  was  not  a  trespasser,  but  had  th«9 
right  equally  with  the  defendant  to  the  use 
of  the  street  on  which  he  was  injured  by 
the  defendant's  car,  and  that  defendant  was 
running  its  car  at  an  unlawful  rate  of  speed 
at  the  time  the  plaintiff  was  struck  by  it 
and  that  the  motorman  In  charge  of  the  said 
car  did  not  sound  the  goqg  or  give  plaintiff 
any  other  warning  of  its  approach,  save  by 
hallooing  to  liim  immediately  before  he  was 
struck,  and  too  late  for  him  to  escape  the 
injury.  The  testimony  further  establishes 
that  the  car  which  struck  plaintiff  was  fol- 
lowing another  car  at  the  distance  of  about 
120  feet  and  that  the  crossing  on  which 
plaintiff  was  injured  was  brilllantiy  lighted 
by  an  electric  light  and  that  by  the  ob- 
servance of  ordinary  care,  or  by  keeping  a 
vigilant  watch  for  vehicles  and  persons 
on  foot  either  on  the  track  or  moving  to- 
wards It,  the  motorman  could  have  discov- 
ered the  danger  to  which  plaintiff  was  about 
to  subject  himself,  because  the  evidence 
shows  that  the  plaintiff  stood  not  exceeding 
7  feet  off  from  the  west  rail  of  the  track  on 
which  the  car  was  moving  and  began  or  con- 
tinued to  step  immediately  upon  the  track 
for  the  purpose  of  crossing  the  street  as  soon 
as  the  first  car  passed  him,  going  south,  but 


the  motorman  neither  sounded  the  gong  to 
warn  the  plaintiff  of  the  approach  of  the  car 
and  the  danger  that  he  was  in,  nor  slackened 
the  speed  of  his  car,  but  recklessly  ran  over 
the  crossing  at  the  rate  of  18  or  20  miles  an 
hour,  and  did  not  stop  the  car  until  he  bad 
passed  Thomas  street  from  160  to  170  feet 
south.  The  evidence  further  shows  that  in 
the  interval  between  the  passing  of  the  first 
car  which  plaintiff  saw  and  waited  to  en- 
able it  to  pass  before  attempting  to  cross  the 
street  and  the  approach  of  the  second  car, 
which  struck  the  plaintiff,  Mrs.  Foster,  an 
eyewitness  to  the  accident,  walked  from  in 
front  of  No.  2,612  to  No.  2,601  before  he  was 
struck,  the  width  of  four  houses.  That  the 
defendant  was  guilty  of  negligence  per  se  in 
running  the  car  which  struck  plaintiff  at  a 
rate  of  speed  prohibited  by  the  ordinance, 
to  wit  in  excess  of  eight  miles  per  hour.  Is 
too  plain  for  doubt  Rlska  v.  Railroad  Co., 
180  Ma  168,  79  S.  W.  445;  Karle  v.  Rallroad,^ 
66  Mo.  476;  Binder  v.  Transit  Ca,  188  Mo. 
135,  88  S.  W.  648. 

On  the  other  bend,  while  the  plaintiff  was 
not  a  trespasser  and  had  a  perfect  right  to 
walk  on  the  street  it  was  his  duty,  when 
about  to  cross  the  street  railway  of  the  de- 
fendant to  listen  and  look  both  ways  for  cars 
which  the  defendant  Itad  the  right  to  mn  on 
said  street  before  attempting  to  cross  Its 
tracks,  and,  as  he  himself  testified  he  did  not 
look  north  after  the  first  car  passed  him, 
but  simply  assumed  that  no  other  car  would 
follow  BO  closely  after  the  car  which  bad 
passed,  it  must  l>e  held  that  he  was  guilty  of 
negligence  In  not  looking  in  the  direction 
from  which  the  car  came  before  stepping  up- 
on the  track.  In  Bunyan  v.  Cltisens'  Rail- 
way, 127  Mo.,  loc.  dt  18,  29  S.  W.  844.  it 
was  said:  "The  duty  of  one  approaching 
the  track  of  a  railroad,  whether  cars  are 
operated  thereon  by  steam,  cable,  or  electri- 
city, to  use  reasonable  precaution  to  ascertain 
the  approach  of  cars  and  to  avoid  Injury 
therefrom.  Is  so  well  settled  in  this  state 
that  further  consideration  is  deemed  unneces- 
sary. Boyd  V.  Railroad  Company,  105  Mo. 
371,  16  S.  W.  909;  Hicks  v.  Railroad  Co.,  124 
Mo.  115,  27  S.  W.  342,  25  L.  R.  A-  508,  and 
cases  cited."  But  granting  that  the  plaintiff 
was  negligent  In  stepping  upon  the  track 
of  the  defendant  without  looking  north  to  see 
whether  another  car  was  approaching  does 
it  follow  that  bis  negligence  was  the  proxi- 
mate cause  of  his  Injury,  or  did  that  fact 
alone  debar  him  of  a  recovery  in  the  light  of 
all  of  the  testimony  In  the  case? 

It  is  Insisted  by  counsel  for  the  defendant 
that  his  stepping  upon  the  track  was  so 
shortly  before  the  car  struck  him  that  the 
motorman  could  not  have  avoided  Injuring 
him  by  the  exercise  of  ordinary  care  after 
he  discovered  the  danger  In  which  plaintiff 
bad  negligently  put  himself.  Giving  full 
credence  to  the  testimony  In  behalf  of  the 
plaintiff,  we  do  not  think  the  court  was  Justl- 
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fled  In  snstatnlng  the  demurrer  to  the  evi- 
dence When  It  Is  considered  that  the  car 
which  struck  plaintiff  was  120  feet  behind 
the  car  -which  passed  him,  and  that  plaintiff 
only  had  to  take  two  steps  to  bring  him  to  the 
track,  and  that  he  was  In  the  full  glare  of  an 
electric  light,  with  nothing  to  obstruct  the 
Tiew  of  the  motorman.  If  he  had  been  observ- 
ing that  careful  lookout,  which  not  only  the 
"vigilant  watch  ordinance"  requires,  but 
which  ordinary  prudence  demands  at  the 
hands  of  those  who  use  powerful  and  danger- 
ous agencies  on  our  public  thoroughfares  In 
order  that  they  shall  not  Injure  others  who 
have  an  equal  right  to  the  use  of  the  high- 
way, the  injury  to  plaintiff  could  have  been 
avoided  If  the  motorman  had  sounded  bis 
gong  and  slackened  the  speed  of  his  car.  It 
la  true  there  is  evidence  from  the  plaintiff 
that  he  was  struck  almost  Immediately  after 
stei^lng  Into  the  track,  but  it  must  be  remem- 
bered that  the  plaintiff  was  naturally  excited, 
and  that  he  was  knocked  senseless  by  the  car, 
and  the  triors  of  the  fact  could  have  made 
due  allowance  for  the  Inability  of  the  plain- 
tiff to  measure  the  exact  time  he  was  on  the 
track  before  he  was  struck  when  the  evidence 
of  the  disinterested  witness  Mrs.  Foster  is 
taken  into  consideration,  to  wit,  that  she  had 
walked  along  the  front  of  four  houses  In  the 
interval  between  the  passing  of  the  two  cars, 
and  that  the  evidence  showed  that  the  car 
which  struck  the  plaintiff  was  120  feet  be- 
hind the  first  car  and  the  plaintiff  stepped 
immediately  upon  the  track  after  the  first  car 
passed  him. 

We  think  it  was  a  question  of  fact  for  the 
Jury  to  have  found  whether  the  motorman 
could  not  by  the  exercise  of  ordinary  care 
have  seen  the  plaintiff  on  the  track  or  going 
upon  it  in  ample  time  to  have  avoided  run- 
ning over  blm.  The  evidence  tends  to  show 
that.  If  the  motorman  had  been  running  bis 
car  at  a  rate  not  exceeding  eight  miles  an 
hour,  be  could  have  stopped  within  the  space 
of  70  feet  That  in  the  present  state  of  the 
evidence  the  motorman  made  no  effort  what- 
ever to  check  his  car  or  to  warn  the  plain- 
tiff of  his  Impending  danger  growing  out  of 
the  excessive  or  unlawful  rate  at  which  he 
was  running,  there  cannot  be  two  opinions 
on  the  face  of  the  record,  nor  was  the  motor- 
man  Justified  in  disregarding  all  the  laws  of 
prudence  merely  because  plaintiff  was  not  be- 
tween the  trades.  The  ordinance  required 
blm  to  keep  an  outlook,  not  merely  for  those 
persons  who  were  on  the  track,  but  for  those 
moving  toward  It  with  the  evident  purpose 
of  going  upon  It.  and  the  evidence  shows  that 


the  plalntlfl  was  constantly  moving  In  the 
direction  of  the  track  even  before  he  started 
upon  It,  and  he  was  In  the  clear  light  of  an 
electric  lamp  at  the  crossing.  Under  these 
circumstances.  In  our  opinion,  it  was  the  duty 
of  the  circuit  court  to  have  sent  the  case  to 
the  Jury,  with  the  Instruction  that  even 
though  the  Jury  found  that  the  plaintiff  was 
guilty  of  negligence  In  not  looking  north  for 
the  car  which  struck  him,  before  stepping 
upon  the  track,  yet.  If  they  further  found 
from  the  evidence  that  after  the  plaintiff  was 
guilty  of  said  negligence,  the  agents,  servants, 
and  employes  of  defendant  in  charge  of  the 
car  discovered  or  could  have  discovered,  by 
the  use  of  ordinary  care,  bis  condition,  and 
the  danger  of  the  same.  If  it  was  dangerous, 
and  could  have  avoided  injuring  him  by*  the 
use  of  ordinary  care,  and  failed  to  do  so, 
then  such  negligence  of  such  plaintiff  is  no 
defense  in  this  action,  Koenlg  v.  Union 
Depot  Ry.,  173  Mo.  728,  724,  78  S.  W.  637; 
Sullivan  V.  Railroad  Co.,  117  Mo.  214,  28  S. 
W.  149;  Railroad  Co.  ▼.  Bodemer,  189  111. 
696,  29  N.  B.  692,  32  Am.  St  Rep.  218 ;  Ouen- 
ther  V.  Railway  Co.,  95  Mo.  286,  8  S.  W.  371 ; 
Reardon  v.  Railway  Co.,  114  Mo.  884,  21  S. 
W.  731;  Bluedorn  v.  Railway  Co.,  108  Mo. 
439,  18  S.  W.  1108,  82  Am.  St  Rep.  616. 
From  the  evidence  In  this  case  we  think  It  is 
plain  that  the  motorman  either  saw  the  plain- 
tiff and  recklessly  disregarded  all  the  rules 
of  prudence  and  humanity  In  running  him 
down,  or,  if  he  did  not  see  him,  his  failure  to 
do  so  was  owing  to  a  reckless  disregard  of 
ordinary  care  In  keeping  a  lookout  for  pedes- 
trains  who  had  a  right  to  use  the  street  as 
well  as  the  railway. 

We  agree  with  the  majority  of  the  Court  of 
Appeals  that  It  cannot  be  said  upon  the  tes- 
timony In  this  case  as  a  matter  of  law  that 
plaintiff's  negligence  was  the  direct  cause  of 
his  injury,  and  that  there  was  abundant  evi- 
dence from  which  the  Jury,  under  proper  In- 
structions, might  well  have  found  that  the 
plaintiff's  injury  was  the  direct  result  of  the 
excessive  and  unlawful  rate  of  speed  at  which 
the  car  was  being  run,  and  the  negligence  of 
the  motorman  In  making  no  effort  to  warn 
the  plaintiff  by  sounding  the  gong  or  check 
the  car  after  he  saw,  or,  by  the  exercise  of 
ordinary  care,  might  have  seen,  him  In  peril. 

Accordingly  the  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

BRACE,  C.  X  and  BURGESS,  FOX,  and 
LAMM,  J.  J.,  concur.  MARSHAIiL  and 
VALLIANT,  J.  J.,  concur  in  the  result 
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SMITH   ▼.    FORRESTBR-NACB   BOX    OO. 
(Supreme  Court  of  Missouri.    Feb.  26,  1906.) 

1.  APPEAIr— THEOBT  OT  CAUBE. 

Where,  in  an  action  for  injuries  to  a  serv* 
ant,  the  cranlciness  of  the  machine  at  which 
plaintiff  was  employed  and  its  propensity  to 
shoot  a  plank  toward  the  rear  rollers  was  not 
charged  In  the  petition  as  a  defect  in  the  ma- 
chine, and  the  case  wag  submitted  to  the  jury  by 
plaintiff's  instructions  solely  on  the  ground  that 
the  defect  in  the  machinery  consisted  in  the 
fact  that  it  was  clogged  and  required  clean- 
ing, and  that,  in  the  absence  of  a  shield,  it  was 
liable  to  and  did  catch  plaintiff's  hand  and  in- 
jured him,  plaintiff  could  not  avail  himself  on 
appeal  of  the  crankiness  of  the  machine. 

2.  Mabtkb  and  Servant— Injury  to  Servant 
—  NEOLiaENCE— Warning  —  O  b  viottb  Dan  - 

OER. 

Plaintiff,  a  man  45  ^rears  of  age  and  of  ordi- 
nary intelligence,  was  injured  by  a  piece  of  board 
striking  his  hand  as  it  was  being  run  through 
a  planer  in  front  of  the  back  rollers.  He  saw 
when  he  began  to  work  on  the  planer  that  it 
had  no  shield  over  such  rollers,  and  knew  that 
the  board,  in  passing  through  the  planer,  passed 
under  a  presser  bar  and  through  such  rollers. 
The  bar  was  within  six  or  eight  inches  of  the 
back  rollers,  and  at  the  time  of  the  accident  was 
running  at  a  speed  of  15  feet  per  second.  There 
was  a  space  of  about  5  inches  between  the  end 
of  the  board  and  the  back  rollers  and  plaintiff 
testified  that  he  put  his  hand  into  the  space 
for  the  purpose  of  lifting  the  board  out  of  the 
planer.  Held,  that  defendant  was  not  negligent 
m  failing  to  warn  plaintiff  ap;ainst  such  an  act, 
the  danger  of  which  was  obvious. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {§  308-313.1 

3.  Saub  —  Contbibutobt  Neomoence  — Bx- 
ouBB— Custom. 

Plaintiff  was  not  relieved  from  contributory 
negligence  by  a  custom  on  the  part  of  employes 
in  c^ae  the  planer  become  clogged  with  shav- 
ings or  sticks  to  remove  the  same  from  the 
space  in  question  with  their  hands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  |f  747-750.1 

4.  Same. 

Where  there  was  only  8  inches  of  space 
between  the  presser  bar  and  back  rollers  of  a 
planer,  it  was  negligence  for  plaintiff  to  at- 
tempt to  so  bend  a  %-inch  board  3%  to  4  feet 
long  as  to  cause  it  to.  pass  out  over  the  back 
rollers  instead  of  through  them. 

5.  Same. 

Where  plaintiff  could  have  stopped  a  planer 
in  order  to  have  unclogged  it  without  danger 
of  injury  by  merely  throwing  a  lever  and  shift- 
ing the  belt,  but  attempted  to  do  so  while  the  ma- 
chine was  in  operation  and  was  injured,  he  was 
guilty  of  contributory  negligence  precluding  a 
recovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  'J  745-750.1 

6.  Same— Statutes. 

Rev.  St  1890,  !  6433,  providing  that  the 
belting,  shafting,  gearmg,  and  drums  in  all 
manufacturing  establishments,  when  so  placed 
as  to  be  dangerous  to  persons  employed  therein 
shall  be  safely  and  securely  guarded  when  pos- 
sible, and  if  not  possible  that  notice  shall  be 
posted,  has  no  application  to  a  planer  which  de- 
fendant permitted  its  employes  to  operate  with- 
out a  hood, 

7.  Same— Prozimatb  Cause. 

Where  plaintiff's  act  in  placing  his  hand 
In  *  planer  between  the  presser  bar  and   the 


back  rollers  while  the  machine  was  in  motion 
would  have  resulted  in  injury  to  his  hand  to 
some  extent  regardless  of  whether  the  back  of 
the  machine  was  covered  with  a  shield  or  not 
the  fact  that  a  shield  originally  provided  in 
front  of  the  rollers  had  been  broken  off  and 
defendant's  servants  had  been  permitted  to  op- 
erate the  machine  in  such  condition  for  two 
months  prior  to  the  accident,  was  insufficient  to 
justify  a  recovery,  since,  if  the  absence  of  the 
shield  increased  the  danger,  it  also  in- 
creased plaintiff's  contributory  negligence  in 
putting  his  hand  in  the  machme. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant.  S(  795-800.] 

Valliant  J.>  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  J.  H.  Slorer,  Judge. 

Action  by  Samuel  B.  Smith  against  the  For- 
rester-Nace  Box  Company.  Judgment  for 
plaintiff,  and    defendant  appeals.    Reversed. 

Harkless,  Crysler  &  Hlsted,  for  appellant 
L.  B.  Sawyer  and  Porterfleld  &  Conrad,  for 

respondent 

MARSHALL,  J.  This  is  an  action  for 
110,000  damages  for  i>erBonaI  injuries  re- 
ceived by  the  plaintiff  on  the  3l8t  of  Decem- 
ber 1901,  while  In  the  employ  of  the  defendant 
as  a  helper  In  operating  a  planer  used  by 
the  defendant  in  manufacturing  boxes.  The 
plaintiff  recovered  a  Judgment  of  ?7,000,  from 
which  the  defendant,  after  proper  st^s. 
appealed. 

The  Issues:  The  petition  after  alleging 
the  corporate  capacity  of  the  defendant  and 
the  fact  that  the  plaintiff  was  engaged  as  a 
helper  In  operating  a  planer  in  the  defend- 
ant's factory  charges,  "That  the  said  planer 
was  defective  and  out  of  repair  in  this,  to 
wit,  the  shield  which  acts  as  a  protection  to 
the  operator  and  helper  was  broken  off,  and 
had  been  off,  for  at  least  two  months  prior 
thereto;  that  said  machine  was  so  defectively 
constructed  and  out  of  repair  that  It  would 
clog  up  when  used  in  planing  short,  thin 
lumber,  which  condition  of  said  machinery 
was  unknown  to  plaintiff;"  that  on  the  day 
of  the  accident  by  reason  of  Its  defective 
condition,  the  planer  became  clogged  up  with 
the  short,  thin  lumber,  and  It  was  the  doty 
of  the  plaintiff,  in  the  exercise  of  his  em- 
ployment, to  clean  out  the  same;  that  in 
doing  so,  plaintiff,  in  the  exercise  of  ordinary 
care,  and  with  no  fault  on  his  part,  took 
bold  of  a  piece  of  lumber,  and  by  reason  of 
the  defective  condition  of  said  planer  and  the 
absence  of  the  aforesaid  shield,  plaintiff's 
left  hand  came  In  contact  with  the  said 
planer,  and  was  greatly  injured.  The  negli- 
gence charged  In  the  petition  is,  "First,  ttiat 
defendant  was  careless  and  negligent  in  fur- 
nishing plaintiff  with  machinery,  which  was, 
on  December  31,  1901,  and  had  been  fbr  a 
long  time  prior  thereto,  in  a  dangorons  and 
defective  condition  as  hereinbefore  stated, 
which  defects  were  known,  or  by  the  exercise 
of  ordinary  care  might  have  been  known, 
to  defendant    Second,  that  defendant  was 
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negligent  and  careless  In  not  warning  plain- 
tiff of  the  danger  In  connection  with  said 
work  and  said  defective  machine,  knowing 
plalnttS  to  be  inexperienced  in  snch  work, 
and  that  plaintiff  did  not  know  of  said  de- 
fect in  said  machinery.  Plaintiff  says  that 
be  is  not  able  to  state  more  definitely  or 
with  more  certainty  than  is  hereinbefore 
stated,  the  defective  condition  of  said  planer, 
or  the  time,  place,  and  circnmstances,  when, 
where  and  how  lie  received  the  said  injuries." 
The  petition  then  sets  out  the  nature  and 
character  of  the  injuries  received,  and  asks 
Judgment  for  $10,000.  The  answer  is  a  gen- 
eral denial,  coupled  with  a  plea  of  contribu- 
tory negligence  and  assumption  of  risks. 
The  reply   Is  a    general   denial. 

The  case  made  is  this:  About  the  Ist 
of  December,  1901,  the  plaintiff  entered  into 
the  employment  of  the  defendant  and  worked 
in  the  yard  handling  lumber.  Two  or  three 
days  before  the  date  of  the  accident  he  was 
assigned  to  duty  as  helper  to  the  c^>erator 
who  was  running  the  planer,  his  duties  being 
to  carry  off  the  lumber  from  the  machine, 
and  to  help  clean  it  out  when  it  got  clogged. 
The  planer  could  be  so  adjusted  as  to  plane 
lumber  varying  in  thickness  from  %  of  an 
inch  to  6  inches.  During  the  time  the  plain- 
tiff was  engaged  as  such  helper  the  machine 
clogged  qnite  frequently.  Two  or  three  timea 
the  plaintiff  and  the  opwator  stopped  the 
planer  to  clean  it  out  At  other  times  they 
cleaned  It  while  It  was  miming.  No  in- 
structions had  been  given  to  the  plaintiff  or 
the  operator  as  to  stopping  or  not  stopping 
tlie  machine  when  unclogging  or  cleaning  it. 
That  was  a  matter  that  was  left  entirely  to 
the  discretion  and  Judgment  of  the  operators 
and  they  stopped  it  or  not  as  they  chose  and 
as  they  deemed  best  Plaintiff  thus  describes 
the  planer,  and  for  the  purposes  of  this  case 
the  description  will  be  accepted  as  correct: 
"The  planer  was  about  hip  high.  At  the 
front  of  the  planer  there  was  a  pair  of  rollers, 
one  above  the  other  to  lift  the  boards  Into  the 
machine.  A  little  further  back  was  another 
pair  of  rollers  to  start  the  boards  under  the 
knives— then  the  knives.  There  was  a 
space  of  18  inches  between  the  knives  and 
another  pair  of  rollers  at  the  back  end  of  the 
planer.  In  this  18-inch  space  there  was  an 
iron  bar,  called  the  presser  bar,  crossing  the 
planer.  The  presser  bar  did  not  in  any  way 
Interfere  with  any  one  working  about  the 
machine  as  plaintiff  was  when  Injured.  From 
the  presser  bar  to  the  back  roUera  there  was 
a.  q>ace  ot  from  6  to  8  inches.  The  back 
rollers  carried  off  the  finished  boards  to  the 
plaintiff,  who  bore  them  to  their  place  in  the 
factory.  The  planer  was  constructed  with  a 
-aUeld  made  of  cast  iron,  oval  in  shape  to 
conform  to  the  shape  of  the  top  roller,  and 
fitted  down  over  the  front  part  of  the  top 
of  the  back  rollers.  The  shield  was  fastened 
to  the  roller  so  that  when  the  roller  was 
.raised  by  a  thick  board  passing  under  it,  the 


shield  raised  with  it  The  shield  came  down 
over  the  front  roller  so  that  the  lower  edge 
of  the  shield  nearly  touched  upon  the  boards 
as  tbey  passed  between  the  back  rollers  no 
matter  what  their  thickness  was."  In  addi- 
tion to  the  foregoing  description,  it  is  only 
necessary  to  say  that  the  presser  bar,  which 
crossed  the  roller  in  the  18-lncb  space 
between  the  knives  and  the  back  roller  and 
which  was  within  6  to  8  inches  from  the  back 
rollers,  was  simply  a  piece  of  round  iron  or 
steel,  the  purpose  of  which  is  not  very  defi- 
nitely stated  In  the  testimony,  but  the  object 
of  which  could  only  have  been  to  hold  the 
board  in  place  while  passing  through  the 
machine  so  as  to  conduct  it  to  the  back  rol- 
lers, and  to  prevent  it  from  rising  out  of 
the  machine  before  it  reached  the  back 
rollers.  And  further  to  say,  that  the  shield 
that  had  formerly  been  over  the  back  rollers 
extended  to  within  a  fraction  of  an  inch  of 
the  board  that  passed  through  the  back 
rollers  and  had  a  piece  of  leather  at  its  lower 
end  which  touched  the  board  as  it  passed 
through  the  roller.  The  knives  were  covered 
so  as  to  prevent  any  one  working  around 
the  machine  from  coming  In  contact  with 
them,  and  did  not  cause  the  accident  in  ques- 
tion, nor  were  tbey  charged  or  shown  to  have 
been  defective. 

The  gravamen  of  the  negligence  charged  In 
the  petition  Is  the  failure  of  the  defendant 
to  provide  a  shield  over  the  back  rollers  and 
the  failure  to  warn  the  plaintiff  of  the  danger 
arising  from  the  absence  of  such  shield. 
Originally  the  machine  had  such  a  shield 
over  the  back  rollers,  but  about  two  months 
prior  to  the  accident  it  was  broken  and  had 
not  been  replaced  at  the  time  of  the  accident 
There  is  a  sharp  conflict  In  the  evidence  as 
to  the  purpose  of  the  shield.  The  testimony 
for  the  plaintiff  tends  to  show  that  the  shield 
was  Intended  to  prevent  the  hand  of  the 
operator  when  placed  in  the  18-lnch  space, 
aforesaid,  to  take  hold  of  a  board  or  other 
obstruction  that  clogged  the  machine,  from 
being  carried  into  and  crushed  by  the  back 
rollers,  and  that  this  was  its  only  purpose. 
On  the  other  hand,  the  testimony  for  the  de- 
fendant tends  to  show  that  the  purpose  of 
the  shield  was  to  sweep  off  the  shavings  that 
remained  on  the  Imard  and  prevent  them  from 
scarring  or  scratching  the  planed  or  finished 
surface  of  the  board  as  it  passed  through  the 
back  rollers.  The  planer  was  run  by  ma- 
chinery and  the  machinery  could  be  stopped 
or  started  by  a  lever  attached  to  the  planer 
and  In  close  proximity  to  the  operator,  which 
would  throw  off  the  belt  that  ran  the  planer 
without  stopping  the  running  of  the  other 
machinery.  As  before  stated  It  was  discre- 
tionary with  the  workmen  whether  they 
would  stop  the  planer  while  unclogging  it  or 
whether  they  would  unclog  and  clean  it 
while  it  was  running,  and  it  was  customary 
for  the  workmen  to  do  the  one  or  the  other 
as  they  saw  fit    The  plaintiff  tiad  done  the 
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work  botb  ways  during  the  time  be  was  so 
employed,  but  generally  cleaned  it  out  while 
it  was  running.  Sometimes  the  machine 
would  run  quite  a  while  without  being 
clogged  and  at  other  times  It  would  clog  every 
few  minutes.  The  defendant's  foreman  testi- 
fied, and  his  testimony  is  uncontradicted  in 
tills  regard,  that  whether  it  clogged  or  not 
depended  largely  upon  the  character  of  the 
lumber  that  was  being  planed,  and  somewhat 
Mpoa  the  manner  of  handling  the  machine. 
On  the  day  of  the  accident  the  plaintiff,  and 
the  operator  were  engaged  in  planing  short, 
tliin  lumber  about  %  of  an  Inch  thick  and 
from  31A  to  4  feet  long.  It  was  what  is  called 
rough  lumber.  The  machine  t>ecame  frequents 
ly  clogged  or  choked  that  day.  Some  wit- 
nesses say  It  had  choked  every  6,  10,  or  16 
minutes.  About  11  o'clock  on  the  morning 
of  the  accident  the  machine  became  cIog£;ed 
again.  Without  stopping  the  machine  the 
plaintiff  and  the  operator  undertook  to  un- 
clog  it.  They  were  engaged  in  so  doing  about 
five  minutes  and  supposed  they  bad  undogged 
it  when  the  plaintiff  discovered  a  board  in 
the  machine  which  had  not  passed  out 
through  the  back  rollers.  The  end  of  the 
board  extended  to  within  4  or  6  inches  of  the 
back  rollers.  The  plaintiff  stood  on  the  right- 
hand  side  of  the  planer  and  the  operator  on 
the  left  With  his  left  hand  the  plaintiff 
reached  into  the  space  of  4  or  6  inches,  afore- 
said, between  the  end  of  the  board  and  the 
back  rollers,  and  between  the  presser  and 
the  ba(^  rollers,  and  took  hold  of  the  board 
and  attempted  to  raise  the  end  so  as  to  take 
it  out  of  the  planer  without  having  it  pass 
through  the  back  rollers,  as  be  claims  was 
bis  purpose.  The  evidence  does  not  disclose 
whether  be  took  bold  of  the  end  of  the  board 
or  of  the  side  of  the  board  near  the  end.  In 
the  briefs  of  counsel  for  plaintiff  it  is  stated 
that  he  took  hold  of  the  loose  end  of  the 
board.  In  oral  argument  counsel  stated  that 
he  took  hold  of  the  side  of  the  board  near  its 
end.  The  materiality  of  the  manner  In  which 
be  so  took  hold  of  the  board  will  appear  later. 
Just  as  the  plaintiff  got  bold  of  the  board  it 
started  suddenly  and  rapidly  toward  the  back 
rollers  and  carried  plalntifTB  hand  into  the 
rollers  and  Injured  it  The  only  evidence  In 
the  record  as  to  tbe  speed  of  the  planer  was 
that  introduced  by  the  defendant  which 
showed  that  "the  speed  Is  86  lineal  feet  per 
minute;"  that  is,  it  would  plane  8S  feet  of 
board  per  minute  or  IS  Inches  per  second. 

The  plaintiff  was  46  years  of  age  and  a  man 
of  ordinary  intelligence.  He  had  formerly 
worked  in  lumber  yards  but  had  no  experi- 
ence with  planers  or  machinery  although  be 
had  frequently  seen  them  at  work.  He  says 
he  knew  that  if  he  put  his  band  In  the  rol- 
lers h^  would  get  hurt  but  that  he  did  not 
Intend  to  place  his  hand  where  It  would  get 
hurt  He  says  he  intended  to  put  his  hand 
in  the  six  or  eight  Inches  of  space  between 
tbe  presser  and  the  rollers  and  to  lift  up  the 


board  and  pull  it  out  of  the  planer  and  not 
for  the  purpose  of  pulling  it  through  th» 
back  rollers.  Tbe  plaintiff  says  he  does 
not  know  what  caused  the  board  to  start 
unless  It  was  that  as  he  raised  it  the  knives 
got  a  little  more  hold  on  to  the  board  and 
started  it  towards  tbe  back  rollers  and  thus 
carried  bis  band  I)etween  them.  Over  the 
objection  of  the  defendant  the  plalntlfl  was 
permitted  to  testify  that  the  defendant  did 
not  warn  him  of  the  danger  to  be  incurred 
by  running  or  helping  to  operate  the  machine. 
There  was  some  testimony  to  the  effect  that 
the  lever  did  not  always  stop  the  rannlng 
of  the  machine  promptly,  but  no  evidence 
that  there  was  any  other  method  of  stop- 
ping the  planer  without  stopping  the  ma- 
chinery, and  tbe  undisputed  evidence  was 
that  when  the  planer  got  too  badly  choked 
it  was  stopped  and  an  attempt  was  made  to 
clean  it;  and  the  evidence  is  further  nn- 
disputed  that  although  the  lever  did  not 
always  stop  the  running  of  the  planer  Im- 
mediately upon  being  applied  and  that  it 
sometimes  would  make  two  or  three  revolu- 
tions before  it  stopped,  still  tbe  evidence  Is 
uncontradicted  that  by  the  application  of 
the  lever  and  the  throwing  of  the  belt  the 
planer  would  stop.  Inasmuch  as  counsel 
differ  as  to  whether  the  plaintiff  tbak  hold 
of  the  end  of  the  board  or  tbe  side  of  the 
board  near  the  end.  It  is  necessary  to  state 
fully  all  that  is  disclosed  by  tbe  evidence 
In  this  regard.  The  testimony  of  the  plain- 
tiff was  as  follows:  "I  had  reached  over 
and  took  bold  of  this  board  to  pull  It  out, 
and  Just  as  I  took  hold  of  the  board  and 
started  to  raise  up  tbe  board,  the  board 
started  in,  drawing  my  hand  between  tbe 
rollers  of  the  machine."  Plaintiff's  witness, 
Blmer  Trewell,  the  operator  of  the  machine, 
testified  as  follows:  "Q.  Now,  did  you  see 
Smith  take  hold  of  this  piece  of  board  that 
was  stuck  in  the  machlnef  A.  Yes,  air." 
This  Is  all  Trewell  said  In  reference  to  tbe 
manner  In  which  plaintiff  took  hold  of  tbe 
board,  and  this  Is  all  the  evidence  In  the  re- 
cord upon  that  question. 

It  Is  contended  for  the  plaintiff  that  tbe 
evidence  discloses  that  the  plaintiff  in  put- 
ting his  hand  into  the  machine  as  aforesaid 
pursued  tbe  usual  and  customary  manner 
of  unclogging  the  machine  that  obtained  in 
the  defendant's  factory.  Tbe  evidence  In 
reference  to  tbe  manner  In  which  the  ma- 
chine had  previously  been  unclogged,  as  dis- 
closed by  the  record,  was  as  follows:  The 
plaintiff  testified:  "Q.  Now,  you  tell  us  you 
had  been  doing  tills  before?  A.  Yes,  sir. 
Q.  How  long  had  you  been  doing  it?  A. 
Two  or  three  days."  Trewell  testified:  "Q. 
Was  it  customary  there  to  clean  out  the 
planer  when  it  was  running?"  This  was 
objected  to.  Tbe  objection  was  not  passed 
upon  and  the  question  was  not  answered. 
He  was  then  asked.  "Q.  What  did  you  do 
about  cleaning  it  out  when  running?"    This 
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Tras  objected  to  and  the  court  said:  "Yon 
can  ask  bim  whether  it  was  mnnlng  or 
standing  still."  The  plaintiff  then  asked: 
"Q.  Yon  say  It  was  running  when  yon 
cleaned  it  ont?  A.  Yes,  sir.  Q.  Every  time 
that  morning?  A.  I  think  so;  but  I  do  not 
remember  whether  I  stopped  it  at  anytime 
or  not  but  I  do  not  think  I  did."  He  further 
testified:  "Q.  Did  you  see  Smith  take  hold 
of  this  piece  of  board  that  was  stuck  in  the 
macblne?  A.  Yes,  sir.  Q.  Did  you  have 
it  all  cleaned  out  except  that?  A.  I  think 
60.  We  thought  it  was  all  cleaned  out  when 
he  found  this  board.  Q.  And  that  piece 
when  he  took  hold  of,  it  drew  his  hand  Into 
the  rollers?  A.  Yes,  sir.  Q.  How  long  had 
yon  been  cleaning  it,  this  machine,  in  that 
way?  A.  Ever  since  we  had  been  running 
tt;  all  the  time."  He  further  testified:  "Q. 
There  were  other  times  when  you  attempted 
to  clean  It  out  while  It  was  running?  A. 
Yes,  air.  Q.  Now,  you  never  stopped  tt? 
A  Yes,  sir;  I  have  stopped  It  lots  of  times. 
Q.  For  what  purpose?  A.  To  oil  it  or  fix  it 
or  do  anything  around  It  Q.  Did  you  ever 
stop  It  to  get  It  cleaned  out  when  it  was 
choked  up?  A.  Once  In  a  while  but  not 
often.  Q.  Did  you  ever  do  it?  A.  Yes,  sir. 
I  have  stopped  it  Q.  To  clean  it?  A.  Yes,  sir. 
Q.  When  you  stopped  it  to  .  clean  it  you 
cleaned  it  with  your  hands?  A.  Yes,  sir. 
Q.  Sometimes  cleaned  It  while  It  was  run- 
ning with  your  hands?  A.  Yes,  sir.  I  have 
cleaned  it  many  times  with  my  hands  while 
It  was  running.  Q.  So  the  question  of 
whether  the  machine  would  be  stopped  to 
clean  It  or  whether  or  not  you  would  clean 
It  while  it  was  running  was  a  questloi)  that 
yon  decided?  A.  Yes,  sir.  Q.  The  workmen 
decide  tbat?  A.  Yes,  sir.  Q.  If  you  thought 
you  ought  to  stop  It  before  you  cleaned  it 
with  yonr  bands,  it  was  your  right  to  do  so  7 
A.  Yes,  sir.  Q.  And  you  would  do  so?  A. 
How  Is  that?  Q.  Whenever  you  found  It 
was  choked  up  so  you  thought  it  ought  to  be 
stopped  to  clean  If  you  did  so?  A.  When- 
ever It  was  choked  up  so  I  could  not  clean 
It  any  other  way.  Q.  But  yon,  yourself,  de- 
termined the  question  whether  it  should  be 
stopped  or  not?  A.  I  used  my  own  Judg- 
ment about  tbat."  On  being  recalled  the 
plaintiff  testified  as  follows:  "Q.  Mr.  Smith, 
when  this  machine  would  sometimes  be 
dogged  up  you  wonld  use  a  stick  to  nnclog 
it?  A.  Sometimes  when  it  was  under  the 
rollers  so  tight  that  we  could  not  pull  it  ou£ 
we  would  push  it  on  the  other  side  to  the 
other  man  to  get  hold  of  it  Q.  Why  did 
you  use  a  stick?  A.  Because  we  could  not 
reach  It  with  the  hand.  Q.  If  it  was  close 
enough  you  would  do  It  with  yonr  hand  and 
It  was  safe  enough?  A.  Certainly.  Q. 
Why  didn't  you  use  a  stick  when  It  was 
close  to  you?  A.  Because  I  could  not  get 
bold  of  It  Q.  Is  tbat  the  only  reason  why? 
A.  Certainly.  Q.  Your  deposition  was  taken 
in  this  case  at  one  time,   wasn't  it?    A. 


Yes,  sir.  Q.  Was  this  question  asked  you 
in  your  deposition?  Q.  When  was  it  you 
used  a  stick?  A.  Sometimes  we  would  use 
a  stick  when  the  stuff  would  be  broken  up 
and  piled  between  the  middle  rollers  of  the 
machine  and  then  we  wonld  have  to  take 
our  bands  and  reach  over  there  and  pull  it 
out    Q.  Did   yon   say    that?    A.  Yes,   sir." 

Kline,  a  witness  for  plaintiff,  testified  as 
follows:  "Q.  When  it  clogged  up  what 
would  you  do?  A.  Clean  It  out— take  our 
hands  and  clean  it  out  Q.  I  will  ask  you 
what  you  did  when  you  found  it  clogged  up? 
A.  Why,  we  cleaned  it  out  Q.  Tell  bow 
yon  cleaned  it  ont  A.  With  our  hands — 
pulled  the  sticks  out  Q.  Was  the  machine 
at  these  times  running  or  stopped?  A.  Well, 
it  was  running  most  of  the  time."  Trewell 
testified  on  cross-examination  as  follows: 
"Q.  Had  you  been  in  the  habit  during  the 
time  you  were  operating  this  machine  of 
putting  in  your  hand  and  pulling  out  the 
choke  up?  A.  Yes,  sir.  Q.  That  had  been 
your  habit  and  practice  always?  A.  Yes, 
sir." 

At  the  close  of  the  plaintiff's  case  and 
again  at  the  close  of  the  whole  case,  the  de- 
fendant demurred  to  the  evidence.  The  court 
overruled  the  demurrer,  and  the  defendant 
excepted,  and  that  ruling  is  now  assigned  as 
the  chief  error.  At  the  request  of  the  plain- 
tiff the  court  instructed  the  Jury  that  if  the 
machine  was  defectively  constructed  and  out 
of  repair  and  dangerous.  In  that  It  would 
clog  up  and  require  cleaning  out,  and  that.  In 
the  absence  of  the  shield  spoken  of  In  the  evi- 
dence, it  was  liable  to  catch  the  hand  of  the 
person  so  cleaning  it  ont  and  injure  him, 
and  tbat  the  defendant  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known,  of 
such  defect  and  danger,  then  the  plaintiff  was 
entitled  to  recover  unless  he  was  himself 
guilty  of  negligence,  or  that  be  assumed  the 
risk  of  doing  the  work  as  defined  in  the  other 
instructions.  The  court  also  Instructed  the 
Jury  upon  what  constituted  negligence  and 
upon  the  assumption  of  risks.  In  addition  to 
the  demurrers  to  the  evidence,  the  defendant 
asked  the  court  to  Instruct  the  Jury  that  if 
the  plaintiff  bad  the  option  to  turn  the  lever 
and  stop  the  machine  before  undertaking  to 
remove  the  piece  of  board  tbat  clogged  the 
machine,  and  did  not  do  so,  then  he  could 
not  recover.  The  court  refused  the  instruc- 
tion In  this  form  but  modified  it  by  saying 
tbat  If  he  negligently  failed  to  do  so  he 
could  not  recover,  and  gave  it  In  the  modified 
form.  The  defendant  further  asked  the  court 
to  instruct  the  Jury  that  If  the  plaintiff  put 
his  hand  between  the  pieces  of  machinery 
and  near  the  rollers  while  they  were  In  full 
operation  and  with  full  knowledge  of  what 
he  was  doing  and  of  the  surrounding  condi- 
tions, and  that  the  same  was  a  dangerous 
thing  to  do,  and  that  injury  might  have  rea- 
sonably been  expected  to  result  from  such  act. 
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then  tfaeir  Terdlct  shoald  be  for  the  defend- 
ant ThlB  instruction  tbe  conrt  refused  to 
glTe.  Although  the  petition  assigned  as  neg- 
ligence the  Inexperience  of  the  plaintiff  and 
the  failure  of  the  defendant  to  warn  the 
plaintiff  of  tbe  dangers  to  be  apprehended, 
and  the  failure  to  Instruct  him  how  to  oper- 
ate the  planer,  and  although  over  tbe  defend- 
ant's objection  the  plaintiff  was  permitted  to 
show  that  the  defendant  had  not  instructed 
the  plaintiff  as  aforesaid,  the  plaintiff  did  not 
ask  any  instruction  and  the  court  did  not  In- 
struct the  Jury  on  this  feature  of  the  case. 
As  before  stated,  the  plaintiff  recovered  a 
judgment  for  f7,000,  and,  after  proper  steps, 
the  defendant  appealed. 

1.  The  second  ground  of  negligence  assigned 
by  the  plaintiff  Is  the  failure  of  the  defendant 
to  notify  tbe  plaintiff  of  the  danger  Incident  to 
the  operation  of  tbe  planer.  As  hereinbefore 
noted,  this  feature  of  the  case  was  not  sub- 
mitted to  the  jury  at  all,  and  except  for  the 
fact  that  tbe  evidence  offered  by  tbe  plaintiff 
in  support  of  this  allegation  of  negligence 
was  admitted  by  tbe  court  over  tbe  objection 
of  the  defendant  and  except  for  tbe  further 
fact  that  in  oral  argument  and  in  brief  plain- 
tiff's counsel  now  lay  great  stress  upon  what 
they  designate  as  the  crankiness  of  the  planar 
in  Its  erratic  way  of  saddenly  Impelling  a  board 
to  pass  through  it  and  shooting  unexpectedly 
toward  tbe  back  rollers,  which  constituted  a 
bidden  danger  that  was  not  known  to  tbe 
plaintiff  and  which  is  now  said  to  be  tbe  prox- 
imate cause  of  the  injury,  or  at  least  one  of 
tbe  proximate  causes  of  the  injury,  it  would 
not  be  necesary  to  further  consider  this  as- 
signment of  negligence.  The  crankiness  of 
the  machine  and  Its  pr(^)enslty  to  suddenly 
shoot  a  plank  toward  tbe  back  rollers  is  not 
charged  In  the  petition  as  a  defect  In  the  ma- 
chine, nor  was  It  made  an  Issue  in  the  plead- 
ing. The  sole  defect  alleged  in  the  petition 
was  tbe  absence  of  the  shield  aforesaid.  The 
case  was  put  to  the  jury  by  tbe  Instructions 
of  tbe  plaintiff  solely  upon  the  ground  that 
tbe  defect  in  the  machinery  consisted  In  the 
(act  that  It  would  clog  up  and  required 
cleaning,  and  that  in  the  absence  of  the 
shield,  it  was  liable  to  catcb  tbe  band  of  a 
person  and  injure  him.  Tbe  argument  now 
made  that  the  crankiness  of  the  machine  is 
the  proximate  cause,  or  one  of  tbe  proximate 
causes,  of  tbe  injury,  cannot  be  allowed  to 
avaU  the  plaintiff  in  this  court  for  neither 
by  petition  nor  by  instruction  was  any  such 
theory  submitted  to  or  tried  in  the  lower  court 
The  same  is  true  as  to  tbe  second  ground  of 
negligence  alleged  In  tbe  petition,  for  there 
the  warning,  which  It  was  alleged  tbe  defend- 
ant failed  to  give  the  plaintiff,  referred  solely 
to  "said  defective  machine,"  and  the  petition 
contained  no  averment  of  any  other  defect 
than  tbe  absence  of  tbe  shield.  This  conten- 
tion, therefore,  need  not  be  further  referred 
to,  and  the  failure  to  warn  tbe  plaintiff  need 


I  only  be  considered  with  reference  to  the  dan- 
gers to  be  apprehended  from  tbe  failure  to 
have  the  shield  over  tbe  back  rtrflers.  It  Is 
true  tbe  plaintiff  had  no  prior  experience  In 
the  operation  of  machinery,  but  be  was  a  man 
46  years  of  age  and  possessed  of  ordinary  in- 
telligence. He  was  certain  that  if  be  put 
bis  band  Into  the  machine  so  that  It  would 
come  In  contact  with  tbe  back  rollers  the  re- 
sult would  be  that  be  would  be  hurt  Wheth- 
er he  made  this  admission  or  not  tbe  danger 
resulting  from  allowing  one's  hand  to  come 
in  contact  with  those  rollers  was  perfectly  ob- 
vious and  it  needed  no  warning  to  advise  tbe 
plaintiff,  or  any  one  of  ordinary  commou 
sense,  of  such  danger.  Tbe  plaintiff  saw 
when  he  first  began  to  work  on  tbe  planer 
that  it  bad  no  shield  over  the  back  rollers. 
He  also  saw  and  knew  that  the  board  ii^ 
passing  through  the  planer  passed  under  tbe 
presser  bar  and  throngb  the  back  rollers. 
The  presser  bar  was  within  six  or  eight  inch- 
es of  the  back  rollers.  Tbe  speed  of  the  plan- 
er was  15  feet  per  second.  At  the  time  of  the 
accident  It  was  running  at  (nil  speed.  There 
was  a  space  of  about  five  inches  between  tbe 
end  of  the  board  and  the  back  rollers.  Tbe 
plaintiff  put  bis  band  Into  tbe  space  between 
the  presser  bar  and  tbe  back  rollers  while  the 
machine  was  running  at  full  speed,  for  tbe 
purpose,  as  he  says,  of  lifting  tbe  board  out 
of  the  planer  and  not  for  tbe  purpose  of  pull- 
ing it  through  the  back  rollers.  Whether  he 
took  hold  of  the  end  of  the  board,  as  his  coun- 
sel state  in  tbe  brief,  or  tbe  side  of  tbe  board 
near  the  end,  as  counsel  state  in  oral  argu- 
ment, the  fact  remains  that  it  needed  no 
warning  from  any  one  to  tell  him  that  if  the 
knives  engaged  the  plank  it  would  drive  tbe 
plank  tbe  distance  of  five  to  eight  Inches  and 
against  or  between  the  back  rollers  In  about 
one-balf  of  a  second.  No  warning  that  could 
have  been  given  by  any  one  could  have  served 
to  instruct  any  man  of  tbe  danger  of  so  do- 
ing any  more  effectually  than  tbe  object  les- 
son presented  to  tbe  eye  of  the  plaintiff  at 
the  time  he  put  bis  hand  into  the  planer. 

Tbe  fact  that  other  operatives  and  the 
plaintiff  had  previously  so  done  did  not  In- 
any  way,  make  the  act  any  the  less  a  negli- 
gent act  and  It  is  Inconceivable  that  any  man 
possessed  of  ordinary  intelligence  would  have 
attempted  to  do  such  a  tiling.  Moreover, 
while  there  is  evidence  that  tbe  customary 
way  of  cleaning  tbe  machine  when  It  was 
clogged  was  (o  put  tbe  hand  in  this  18-inch 
space  and  take  out  the  shavings  or  sticks 
therein  that  clogged  the  machine,  neverthe- 
less there  is  absolutely  no  evidence  In  the 
case  that  any  one  bad  ever  before  placed  bis 
hand  In  the  space  between  tbe  presser  and 
tbe  back  rollers  (or  tbe  purpose  of  taking 
hold  of  a  board  that  was  clogged  tbere 
and  attempting  to  lift  It  out  of  tbe  planer 
without  having  it  pass  through  the  back 
rollers.    It  Is  manlf  set  that  tbere  is  a  great 
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difference  between  taking  hold  of  BhavlngB 
w  Bticka  that  were  in  that  space  and  taking 
bold  of  a  plank  that  was  In  that  space. 
ShaTings  or  sticks  could  not  be  propelled 
iorward  by  the  movement  of  the  knives,  for 
ttie  knives  did  not  engage  or  touch  them, 
whereas  when  a  plank  was  caught  between 
the  knives,  the  Instant  the  obstruction  was 
removed  the  knives  would  force  the  plank 
forward.  In  short,  the  custom  to  which  the 
evidence  relates  does  not  cover  conditions 
rach  as  are  here  presented,  and  even  if  a 
negligent  costom  could  be  accepted  as  a  good 
excuse,  no  such  negligent  custom  Is  shown 
In  this  cause  as  to  taking  hold  of  boards. 
As  was  well  and  aptly  said  by  Brace,  J.,  speaking 
for  this  court,  in  Doerr  t.  Brewing  Ass'n, 
176  Ma,  loc.  dt  556,  76  8.  W.  601:  "That 
pit  was  a  dangerous  place  for  a  human  arm 
to  be  In  at  any  time  while  the  shaft  was  in 
motion,  whether  moving  at  the  rate  of  one 
revolutloa  per  one,  two  or  three  seconds.  No 
man  has  the  moral  or  l^al  right  to  put  his 
life  or  limb  to  the  hazard  of  a  second  unless 
duty  and  the  exigencies  of  his  situation  im- 
peratively demand  it  No  man  of  ordinary 
prudence  will  do  so.  There  was  no  such 
demand  in  this  Instance.  The  plaintiff  was 
a  man  of  mature  years.  He  bad  been  oiling 
tliia  machine  for  four  months.  He  knew  the 
danger  of  thrusting  Ills  arm  into  this  pit, 
when  the  shaft  was  in  motion.  The  risk 
was  manifest,  the  danger  imminent  The 
discharge  of  no  duty  within  the  scope  of  bis 
employment  called  for  the  assumption  of 
such  risk.  The  recovery  of  the  funnel  was  a 
matter  of  little  or  no  importance,  and  could 
have  been  easily  effected  without  incurring 
risk.  The  fact  that  the  plaintiff  had,  before 
this,  accomplished  the  feat  of  recovering  the 
funnel  by  hand  when  the  shaft  was  In  motion, 
or  that  others  may  have  done  so,  offers  no 
excuse  for  his  action,  nor  furnishes  any 
reason  for  charging  his  employer  with  the 
consequences  of  his  folly.  Hence,  conceding 
that  the  marvelous  Instantaneous  accelera- 
tion of  the  speed  of  the  shaft  took  place  as 
testifled  to  by  the  plaintiff,  this  eccentric 
movement  could  at  most  have  been  no  more 
than  a  cause  contributing  with  his  own  n^ll- 
gence  and  want  of  ordinary  care  to  his  injury. 
Ttie  court  erred  In  refusing  to  sustain  the 
donurrer  to  the  evidence,  and  for  this  error 
the  judgment  will  be  reversed."  What  to 
there  said  applies  with  full  force  to  the  case 
•t  bar.  The  only  difference  between  the  two 
cases  being  that  in  the  one  Instance  the  man 
bad  bad  four  months'  experience,  while  In 
the  case  at  bar,  he  had  had  only  three  days' 
experience,  which  considering  the  obvious 
character  of  the  danger  to  be  incurred  and 
the  fact  that  such  danger  was  imminent 
makes  the  difference  in  the  experience  of 
the  operatives  In  the  two  cases  wholly 
immaterial. 

The  case   at   bar   also   falls   within   the 
prindplw  announced   in  George  t.   Manu- 


facturing Ca,  159  Mo.  333,  S8  S.  W.  1097, 
where  it  was  said:  "The  machine  was  in 
perfect  running  ordor;  reasonably  safe  of 
its  character  for  the  purposes  for  which  it 
was  being  used.  The  plaintiff  was  familiar 
with  its  construction  and  operation.  He  was 
furnished  a  safe  place  for  the  discharge  of 
the  duties  of  his  employment  in  connection 
with  the  machine.  In  the  discharge  of  those 
duties  with  ordinary  care  it  at  no  time  be- 
came necessary  that  his  arm  should  be  placed 
in  dangerous  proximity  to  the  edge  of  the 
rapidly  revolving  knives  from  which  he  re- 
ceived the  injury.  Bveu  if  the  holes  Into  which 
the  shavings  fell  did  become  clogged,  they 
could  have  been  easily  removed  with  ordinary 
care  without  exposing  plaintiff  to  any  risk 
or  injury.  The  use  of  a  longer  stick  even 
for  the  purpose  of  punching  the  shavings 
through  tlie  hole  would  have  obviated  any 
possible  danger  on  this  occasion.  It  is  so 
evident  upon  the  face  of  the  plalntUTs  own 
statement  that  bis  misfortune  was  the  result 
of  his  own  want  of  care  and  of  no  failure 
upon  the  part  of  his  employer  to  discharge 
any  of  its  duties  to  him  that  argument  in 
the  case  would  be  superfluous."  And  in 
Nugent  V.  Milling  Co.,  131  Mo.,  loc.  clt  256, 
33  S.  W.  432,  a  case  very  analogous  to  the 
case  at  bar,  it  was  held  that  the  failure  of 
a  master  to  instruct  his  servant  as  to  the 
danger  of  a  machine  which  was  obvious  does 
not  constitute  negligence,  the  court  saying: 
"He  knew  as  well  as  any  one  connected  with 
the  mill  that  If  his  hand  came  in  contact  with 
the  revolving  cylinders  they  would  be  crashed 
to  pieces,  and  it  Is  a  matter  of  no  concern  that 
he  was  not  so  Informed  by  the  manager  of  the 
defendant's  mill.  Whatever  there  was  of 
danger  or  risk  he  could  see  and  appreciate 
as  well  as  any  one,  and  as  it  was  known  to 
him  he  was  as  legally  responsible  for  his 
own  protection  as  was  the  foreman  In  charge 
of  the  mill  for  his  protection — he  needed  no 
special  instruction  as  to  the  danger." 

Plaintiff  admits  that  he  knew  If  his  hand 
came  In  contact  with  the  rollers  it  would  be 
injured.  His  only  excuse  for  putting  his 
band  into  ttiat  small  space  between  the 
pressor  and  the  back  rollers  la  that  he  did 
not  Intend  to  put  his  hand  where  it  would 
come  In  contact  with  the  back  rollers.  But 
any  man  of  ordinary  intelligence  would  know 
that  if  he  did  so,  the  danger  of  Injury  was 
imminent,  for  the  danger  was  obvious.  Such 
an  act  Itself  suggests  the  inevitable  conse- 
quences. If  he  took  hold  of  the  end  of  the 
board  and  the  board  started  with  the  speed 
of  the  planer,  his  hand  would  be  hurt  wheth- 
er there  was  a  shield  on  the  back  roller  or 
not,  for  whilst  with  the  shield  the  hand 
would  not  be  carried  between  the  rollers,  possi- 
bly, still  his  hand  would  be  crashed  between 
the  end  of  the  board  and  the  shield.  If  he 
took  hold  of  the  side  of  the  board  near  the 
end,  and  there  was  only  eight  Inches  of  space 
between  the  presser  and  the  back  rollers,  he 
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would  bare  taken  bold  of  tbe  side  of  tbe 
board  witbin  elgbt  inches  of  tbe  bads,  rollers, 
and  he  must  have  known  tliat  when  the  plank 
was  profiled  forward  by  the  Itnlves,  bis 
hand  would  come  in  contact  with  the  shield  if 
there  was  a  shield  or  with  tbe  bade  rollers 
If  there  was  no  shield.  Having  bold  of  the 
side  of  tbe  plank,  the  effect  might  have  been 
to  break  his  bold  on  the  plank  and  loosen 
his  hand  from  the  plank,  and  thus  bis  Injury 
would  not  have  been  as  serious  as  If  he  bad 
bold  of  the  end  of  the  board;  but  In  either 
event  some  Injury  would  have  ensued.  And, 
therefore,  whether  he  bad  hold  of  tbe  end  of 
tbe  plank  or  tbe  side  of  it,  tbe  injury  to  be 
apprehended  was  certain  and  the  extent  only 
one  of  degree.  This,  therefore,  is  not  a  case 
where  tbe  master  can  be  adjudged  guilty  of 
negligence  in  not  having  warned  the  servant 
of  tbe  dangers  to  be  Incurred,  for  such 
dangers  were  perfectly  obvious  and  Immi- 
nent. 

2.  Tbe  plaintitr  says  be  intended  to  take 
bold  of  tbe  plank  and  lift  it  out  of  tbe 
planer  and  not  to  pull  it  through  tbe 
back  rollers.  How  this  could  have  been 
accomplished  surpasses  comprehension.  Tbe 
plank  was  %  of  an  Incb  in  tbicluiess  and 
8%  to  4  feet  long.  The  distance  the  plank 
was  below  tbe  top  of  tbe  planer  does  not 
accurately  appear  from  tbe  evidence,  but  at 
any  rate  it  was  lower  than  tbe  top  of  tbe 
planer,  for  it  was  intended  to  pass  under 
tbe  presser  and  between  the  back  rollers. 
TJiwn  tbe  principles  of  applied  mechanics  it 
is  imi>ossibIe  to  conceive  -that  any  one  of 
even  tbe  most  ordinary  intelligence  could 
have  expected  to  take  bold  of  tbe  end  of 
tbe  plank  between  the  presser  and  tbe  back 
rollers  where  only  8  inches  of  the  plank  at 
most  was  exposed,  and  lift  it  out  of  the 
planer.  A  plank  of  tbe  length  described 
and  %  of  an  Incb  in  thickness  could  not 
be  bent  by  band  In  that  way,  but  whether 
it  could  or  not  have  been  accomplished,  the 
danger  of  attempting  so  to  do  was  perfectly 
obvious,  and  it  was  negligence  for  the  plain- 
tiff to  attempt  to  do  so. 

3.  Tbe  evidence  clearly  shows  that  tbe 
plaintiff  could  have  stopped  tbe  planer  by 
merely  throwing  the  lever,  which  was  pro- 
vided for  that  purpose  and  was  easily  within 
reach,  and  could  hare  thus  safely  unclogged 
or  cleaned  tbe  machine  while  it  was  at  rest. 
Instead  of  so  doing  he  undertook  to  nnclog 
it  while  it  was  in  motion.  In  Moore  v. 
Railroad.  146  Mo.,  loc.  cit.  582,  48  S.  W.  488, 
this  court  quoted  with  approval  tbe  rule  laid 
down  in  Bailey  on  Personal  Injuries  Relating 
to  Master  and  Servant,  vol.  1,  {  1121,  where 
it  is  said:  "It  is  a  familiar  principle,  which 
common  sense  as  well  as  tbe  rules  of  law 
ought  to  teach  any  one,  that  where  an  em- 
ploye of  a  railroad  knowingly  selects  a  dan- 
gerous way  when  a  safer  one  is  apparent  to 
him  and  Is  thereby  injured,  he  Is  guilty  of 
contributory    negligence."     And    in    section 


1123  the  same  authority  says:  "Where  a 
person  having  a  choice  of  two  ways,  one 
of  wlilch  is  perfectly  safe,  and  the  other  of 
wliich  is  subject  to  risks  and  dangers,  volun- 
tarily chooses  the  latter  and  is  Injured,  he 
is  guilty  of  contributory  negligence  and  can- 
not recover."  Tbe  plaintiff  here  selected  an 
obviously  dangerous  method  when  a  pertectlj 
safe  one  was  available  to  him,  and  when 
it  was  a  matter  entirely  for  bis  detomina- 
tlon  which  course  he  would  adopt,  and  must 
be  held  to  tbe  consequences  of  bis  own  act. 

4.  The  plaintiff,  however,  contends  that  this 
case  falls  within  tbe  rule  prescrltted  by  sec- 
tion 6433,  Rev.  St.  1899.  That  section  is  as 
follows:  "Tbe  belting,  shafting,  gearing  and 
drums  In  all  manufacturing,  mechanical  and 
other  establlsbments  in  this  state,  when  so 
placed  as  to  be  dangerous  to  persons  em- 
ployed therein  or  thereabout  while  engaged 
in  their  ordinary  duties,  shall  be  safely  and 
securely  guarded  when  possible;  if  not  pos- 
sible then  notice  of  this  dangw  shall  be 
conspicuously  posted  in  such  establishments." 
In  Lore  v.  American  Manufacturing  Co.,  IGO 
Mo.  608,  61  S.  .W.  678,  It  was  held  that  it 
was  not  necessary  for  a  pleader  to  invoke 
the  aid  of  the  statute  by  any  special  reference 
thereto,  but  that  it  is  sufficient  to  state  tbe 
facts  which  bring  his  case  clearly  witbin 
the  law;  and  that  case  correctly  stated  tbe 
rule  of  law.  But  tbe  most  casual  reading  of 
tbe  statute  demonstrates  that  It  has  no  appli- 
cation whatever  to  tbe  case  at  bar.  The 
statute  Is  confined  to  belting,  shafting,  gear- 
ing, and  drums  in  manufacturing  establlsb- 
ments. Neither  tbe  allegations  of  the  peti- 
tion nor  tbe  evidence  In  this  case  bring  this 
case  witbin  the  letter  or  spirit  of  tbe  stat- 
ute. The  injury  complained  of  was  not 
caused  by  any  belting,  shafting,  gearing,  or 
drums  of  the  machine.  And  there  is  nothing 
in  the  case  to  show  whether  or  not  those 
features  of  the  establishment  were  or  were 
not  properly  safeguarded  as  tbe  statute  re- 
quires. The  statute  does  not,  either  in  let- 
ter or  spirit,  cover  a  case  like  the  case  at 
bar,  and  especially  does  not  require  rollers 
of  a  planer  to  have  a  shield  or  guard 
to  prevent  the  band  of  an  operative  from 
being  Injured  by  being  thrust  Into  It  when 
the  operative  had  taken  hold  of  an  otMtruc- 
tlon  in  the  planer  as  tbe  plaintiff  did  in 
this  case.  Moreover,  as  hereinbefore  pointed 
out,  the  plalntllTs  hand  would  necessarily 
have  been  injured  in  some  degree  even  if 
there  bad  been  a  shield  over  the  back  rollers. 

6.  The  remaining  negligence  of  tbe  defend- 
ant complained  of  is  that  originally  there 
was  a  shield  in  front  of  the  bade  rollers, 
which  bad  been  brok^i  off  about  two  months 
before  the  accident,  and  that  in  consequence 
thereof  tbe  machine  was  defective,  and  that 
tbe  plaintiff  did  not  know  of  such  defect, 
and  in  consequence  of  the  defect  was  injured. 
The  shield  was  broken  off  at  the  time  the 
plaintiff  was  assigned  to  duty  as  helper.    The 
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fact  that  there  was  no  sncb  shield  was  ob- 
Tioua  to  the  plaintiff,  and  he  admits  that  be 
knew  there  was  no  Bhleld  there  during  the 
time  be  worked  with'  the  planer.  A»  before 
pointed  out.  If  there  had  been  a  shield  there 
the  plaintiff  would  have  been  necessarily 
Injured  In  some  degree,  perhaps  less  than  if 
ttiere  was  no  shield;  but  whether  the  shield 
was  originally  Intended  to  prevent  the  hand 
of  the  operator  from  coming  In  contact  with 
the  back  rollers,  as  the  plaintiff's  testimony 
tends  to  show,  or  whether  its  purpose  was 
to  sweep  off  the  shaTings  from  the  board  and 
twerent  them  from  marring  the  planed  sur- 
face of  the  board,  as  the  defendant's  testi- 
mony tends  to  show  was  the  purpose  of  the 
shield,  is  not  for  this  court  to  decide,  nor 
is  it  at  all  material  to  the  ultimate  deter- 
mination of  this  case.  The  fact  that  without 
a  shield  made  it  more  dangerous  to  put 
a  hand  into  the  space  between  the  presser  and 
the  badt  rollers  was  a  fact  which  was  obvi- 
ous to  the  plaintiff,  and,  therefore.  If  it  was 
negligence  for  the  master  not  to  have  sacb 
a  shield,'  It  was  equally  contributory  negli- 
gence for  the  servant  to  so  place  his  band 
In  that  space  when  there  was  no  shield.  So 
82S.W. 


that  the  absence  of  the  shield  cuts  both  ways. 
Upon  the  whole  case,  it  Is  plain  that  even  If 
there  had  been  a  shield  over  the  back  rollers 
the  plaintiff  would  have  been  injured  in  some 
degree  by  placing  his  hand  in  the  space 
between  the  presser  and  the  back  rollers 
while  the  machine  was  in  motion,  and  the 
fact  that  others  had  placed  their  hands  in 
that  space  for  the  purpose  of  taking  out  shav- 
ings and  sticks  was  no  excuse  for  the  plain- 
tiff or  such  others  to  do  so.  and  especially 
was  no  excuse  for  the  plaintiff  so  to  do  In 
order  to  raise  the  board  out  of  the  planer  as 
be  said  he  expected  to  do.  Upon  the  case 
made,  therefore,  whether  considered  from 
the  standpoint  of  the  plaintiff  or  of  the 
defendant,  the  conclusion  is  irresistabie  that 
no  case  of  actionable  negligence  has  been 
made  out  against  the  defendant,  but  that  the 
plaintitTB  misfortune  must  be  attributed  sole- 
ly to  his  own  negligence. 

For  these  reasons  the  Judgment  of  the 
circuit  court  is  reversed. 

BRACE,  O.  J.,  and  GAMTT,  BURQEISS, 
FOX,  and  LAMM,  JJ.,  concur.  VALLIANT, 
J.,  dissents. 
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HALL  &  HAWKINS  t.  NATIONAL  FIRE 

INS.  CO. 
(Supreme  Court  of  Tennessee.    Jan.  20,  1906.) 

1.  Insurance  —  Cause  of  Loss  —  Fike  — 

BlSFLOSION. 

Where  a  fire  occurs  on  property  insured, 
and  an  explosion  takes  place  therein  during 
the  progress  of  the  fire,  and  the  explosion  is 
a  mere  incident  of  the  preceding  fire,  the  fire 
Ls  the  efficient  cause  of  the  whole  loss,  though 
the  policjr  in  terms  excludes  liability  for  loss 
by  explosion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {$  1128,  1134,  1139,  1141.] 

2.  Sauk  —  Fibs  in  Adjoining  Buildino  — 
Loss  BT  Explosion. 

A  fire  policy  insuring  plaintiffs'  goods  ex- 
cepted insurer  trom  liability  for  loss  by  ex- 
plosion of  any  kind  unless  fire  ensued,  and  in 
that  event  by  fire  only.  Plaintifb'  goods  were 
damaged  solely  by  an  explosion  in. an  adjoin- 
ing building,  caused  by  a  fire  therein,  but  with- 
out any  fire  having  occurred  in  the  building  con- 
taining plaintiffs'  goods.  Held,  that  such  damage 
was  within  the  exception  of  the  policy,  and 
tliat  the  insurer  was  not  liable. 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty; Jos.  W.  Sneed,  Chancellor. 

Action  by  Hall  &  Hawkins  against  the  Na- 
tional Fire  Insurance  Company.  From  a 
judgment  in  favor  of  plaintitCs,  defendant 
appeals.    Reversed. 

Webb,  McClong  &  Baker  and  Cornlck, 
Wrigbt  &  Frantz,  for  appellant  Jobn  W. 
Oreen,  tor  appellees. 

NEIL,  J.  Complainants'  bill  states  the  fol- 
lowing case: 

On  the  6tb  day  of  September,  1904,  the 
defendant  company  issued  to  the  complain- 
ants a  policy  containing,  among  other  things, 
the  following  provisions: 

"The  National  Fire  Insurance  Company  of 
Hartford,  Conn.,  in  consideration  of  the  stipn- 
latlons  herein  named,  and  of  $19.38  premium, 
does  insure  Hall  &  Hawkins,  for  the  term  of 
one  year  from  the  6th  day  of  September,  1904, 
at  noon,  to  the  6th  day  of  September,  1905, 
at  noon,  against  all  direct  loss  or  damage 
by  flre,  except  as  herein  provided,  to  an 
amount  not  exceeding  $1,000,  to  the  follow- 
ing described  property,  located  and  contained 
as  described  herein  tdescrlbing  property]. 
This  company  shall  not  be  liable  for  loss 
occasioned  directly  or  Indirectly  by  invasion, 
insurrection,  riot,  dvll  war  or  commotion, 
or  military  or  usurped  power,  or  by  order  of 
any  dvil  authority,  or  by  theft,  or  by  neglect 
of  the  Insured  to  nse  all  reasonable  means 
to  save  and  preserve  the  property  at  and 
after  a  Are,  or  when  the  property  is  endan- 
gered by  flre  in  neighboring  premises,  or 
(unless  flre  ensues,  and  in  that  event  for  the 
damage  by  flre  only)  by  explosion  of  any 
kind  or  lightning;  but  liability  for  direct 
damage  by  lightning  may  be  assumed  by 
specific  agreement  hereon." 

The  property  insured  consisted  of  a  stock 
of  furniture,  bouse  furnishing  goods,  rugs, 
carpets,  linoleum,  oilcloth,  curtains,  and  other 


merchandise  which  the  complainants  kept 
for  sale  In  their  place  of  business  at  Nob. 
418-420  Gay  street,  KnoxvlUe,  Tenn. 

On  November  12,  1904,  between  2  and  3 
o'clock  in  the  morning,  a  flre,  originating 
from  an  imknown  cause,  broke  out  in  the 
second  building  south  of  complainants'  store- 
house on  the  same  side  of  the  street,  and 
between  30  and  40  feet  distant,  occupied  by 
the  Woodruff  Hardware  Company.  After  this 
flre  had  been  In  progress  for  the  space  of  one 
hour,  and  while  it  was  raging  flercely  and  be- 
yond control,  a  terrific  explosion,  following 
as  an  Incident  of  the  flre,  and  shaking  the 
whole  city  and  the  country  for  miles  around, 
occurred  In  said  storehouse  of  the  Woodruff 
Hardware  Company ;  this  explosion  having 
been  caused  by  the  fire  igniting  powder  and 
dynamite  stored  in  the  building  of  the  Wood- 
ruff Hardware  Company.  The  flre  itself  did 
not  reach  the  store  occupied  by  complainants,, 
but  it  produced  the  explosion,  which  resulted 
In  breaking,  injuring,  and  damaging  complain- 
ants' stock  to  the  extent  of  more  than  $5,00(L 
The  explosion  referred  to  was  wholly  due 
to  the  preceding  flre. 

The  other  allegations  of  this  bill  need  not 
be  noticed,  as  they  are  not  drawn  In  question. 

The  demurrer,-  so  far  as  It  is  necessary  to 
notice  the  defenses  made  therein,  makes  two 
points :  Firstly,  that  the  facts  stated  In  the 
bill  fall  to  show  any  direct  loss  by  flre; 
secondly,  that  It  is  shown  In  the  bill  that  an 
explosion  occurring  in  a  building  40  feet  dis- 
tant caused  the  Injury  to  complainants'  goods, 
and  that  no  flre  ensued  upon  the  explosion, 
and  that  such  loss  was  not  within  the  terms 
of  the  policy. 

The  chancellor  overruled  the  demurrer, 
whereupon  the  defendant,  by  leave  of  the 
court,  prosecuted  an  appeal  to  this  court, 
and  has  here  assigned  errors. 

We  shall  not  dispose  of  the  two  grounds 
of  demurrer  In  the  exact  form  in  which  they 
are  stated,  but  shall  consider,  so  far  as  may 
be  necessary,  the  substance  of  each  of  them. 

1.  There  is  some  controversy  in  the  au- 
thorities upon  the  question  whether,  under  a 
policy  framed  like  the  one  in  suit  here,  an 
explosion  occurring  during  the  progress  of  a 
flre  should  be  treated  as  a  mere  Incident  of 
the  fire,  the  latter  being  regarded  as  the  effi- 
cient cause  of  the  Injury,  or  whether  It  should 
be  excepted  out  of  the  operation  of  the  policy. 

The  weight  of  the  authority  is  to  the  eflfect 
that  where  the  flre  occurs  in  the  property  in- 
sured, and  an  explosion  takes  place  therein 
during  the  progress  of  the  flre,  the  effects 
of  which  are  covered  by  the  policy,  and  such 
explosion  is  a  mere  incident  of  the  preceding 
flre,  the  latter  Is  treated  as  the  efficient  cause, 
and  the  whole  loss  is  within  the  risk  Insured, 
although  the  policy  In  terms  excludes  lia- 
bility for  loss  by  explosion.  Mitchell  v.  Po- 
tomac Ins.  Co.,  183  U.  S.  51,  62,  53,  22  Sup. 
Ct  22,  46  L.  Ed.  74;  Waters  v.  Ins.  Co..  It 
Pet   (U.    S.)   213,  218,  9  L.   Ed.   69;   Amer. 
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Steam  Boiler  Ins.  Co.  t.  Chicago  Sugar  Re- 
fining Co.,  67  Fed.  294,  6  C-  C.  A,  886,  21  L. 
R.  A.  572;  Washburn  v.  Farmers'  Ins.  Co. 
(a  a)  2  Fed.  304;  Washburn  y.  Miami  Val- 
ley Ins.  Co.  (C.  C)  2  Fed.  633;  Washburn  t. 
Insurance  Co.,  Fed.  Cas.  No.  17,216;  Wash- 
bum  T.  Insurance  Ca,  Fed.  Cas.  No.  17,212; 
Renshaw  t.  Insurance  Co.,  83  Mo.  App.  394 ; 
Rensbaw  t.  Insurance  Co.  (Mo.  Sup.)  16  S. 
W.  945,  23  Am.  St  Rep.  910;  Insurance  Co. 
T.  Dorsey,  66  Md.  70,  40  Am.  Rep.  403;  In- 
surance Co.  V.  Foote,  22  Ohio  St  340,  348,  10 
.Km.  Rep.  785;  Scripture  v.  Lowell  Mut  Fire 
Ins.  Co.,  10  Cush.  (Mass.)  357,  67  Am.  Dec. 
Ill;  La  Force  ▼.  Williams  City  F.  Ins.  Co., 
43  Mo.  App.  518.  And  see  Lynn  Gas  &  Elec. 
Co.  T.  Merlden  Fire  Ins.  Ca  (Mass.)  33  N. 
E.  690.  20  L.  R.  A.  297,  35  Am.  St  Rep.  540. 

In  May  on  Insurance  It  Is  said:  "Where 
the  policy  excluded  liability  'for  loss  by  light- 
ning or  explosion  of  any  kind,  unless  fire  en- 
sues, and  then  for  damages  by  flre  only,'  It  was 
held.  In  a  case  where  It  appeared  that  vapor 
evolved  from  material  In  process  of  manufac- 
ture, coming  In  Contact  with  a  burning  lamp, 
exploded,  tearing  off  the  roof,  shattering  the 
walls,  and  damaging  the  machinery,  upon 
which  a  flre  supervened,  that  the  Insurers 
were  liable  for  the  damage  done  by  flre,  but 
not  for  that  done  by  the  explosion.  If,  under 
such  a  policy,  flre  precedes  the  explosion,  the 
entire  loss  la  to  be  attributed  to  the  flre. 
Though  the  explosion  is  destructive."  Volume 
2  (4th  Ed.)  p.  956.  In  a  note  upon  the  same 
page  it  is  said:  "If  a  flre  occurs  by  a  cause 
within  the  policy,  and  an  explosion  takes 
place  as  an  incident  to  the  flre,  so  as  to  In- 
crease the  loss,  the  whole  damage  Is  within 
the  policy,  although  It  contains  an  exemption 
from  liability  for  the  explosion" — citing  In- 
surance Co.  V.  Dorsey,  supra. 

In  Clement  on  Insurance  It  is  said: 
"Wboi  explosions  or  explosive  effects  occur 
after  the  commencement  of  a  flre,  or  during 
Its  progress,  and  as  an  Incident  of  a  flre  or 
a  result  of  it,  the  whole  loss  is  a  loss  by  flre 
within  the  meaning  and  protection  of  the 
policy,  notwithstanding  the  destructive  effect 
of  the  explosion.  It  Is  ordinarily  a  question 
of  fact  If  the  explosion  precedes  the  flre. 
the  company  is  liable  foi'  the  damage  by  fire 
only  and  not  for  that  caused  by  the  explo- 
sion."   Page  123. 

In  Elliott  on  Insurance  it  is  said:  "The 
standard  form  provides  for  liability  for  dam- 
age occasioned  by  fire  which  results  from  an 
explosion,  and  exempts  the  insurer  from  lia- 
bility for  damages  caused  by  the  explosion 
itself.  The  loss  by  explosion  must  be  dis- 
tinguished from  that  caused  by  the  subse- 
quent flre.  Under  this  provision  the  insurer 
is  liable  for  the  loss  when  the  explosion  Is 
the  result  of  an  antecedent  flre."    Page  212. 

In  Joyce  on  Insurance  it  is  said:  "In- 
surers are  liable  upon  a  policy  which  con- 
tains a  condition  of  this  nature  [1.  e.,  excit- 
ing liability  for  damages  by  explosions  of 
any  kind]  where  flre  originates  in  the  insured 


premises  and  the  flre  produces  an  explosion 
which  destroys  the  property.  The  entire  loss 
in  such  a  case  is  held  to  be  a  loss  by  flre." 
Volume  8,  p.  2532,  par.  2593. 

Again,  this  author  says:  "If  the  combus- 
tion and  explosion  are  Inseparably  connected, 
if  a  combustible  substance  in  the  process  of 
combustion  produces  explosion  also,  and  flre 
Is  the  agent  throughout,  and  there  Is  a  loss 
by  both  flre  and  explosion.  It  is  held  that 
the  whole  damage  is  covered  by  a  policy 
Insuring  against  loss  by  flre."  Id.  p.  2707, 
par.  2771. 

It  Is  insisted  for  defendant,  following  the 
case  of  Hustace  v.  Phenix  Ins.  Co.,  175  N.  Y. 
292,  67  N.  E.  592,  02  L.  R.  A.  651,  that  this 
view  of  the  matter  Is  erroneous,  since  It 
practically  nullifies  the  exception  made  in 
the  policy  against  liability  for  losses  occurring 
by  explosions;  that  there  would  be  no  use 
in  excepting  losses  caused  by  explosions,  un- 
less such  explosions  were  understood  to  be 
those  caused  by  flre,  since  the  company 
would  not  In  any  event  be  liable  under  a 
flre  policy  for  an  explosion  not  produced  by 
flre. 

Thus  stated,  the  objection  Is  a  very  plaus- 
ible one.  However,  the  cases  which  we  have 
cited  go  upon  the  theory  that,  In  order  to 
satisfy  the  terms  of  a  policy  insuring  against 
direct  loss  by  flre,  the  latter  must  always  be 
regarded  as  the  eflScIent  cause,  where  Its 
effects  are  produced  In  direct  sequence, 
though  one  of  the  incidents  of  that  sequence 
may  be  an  explosion,  and  that  it  could  not 
have  been  Intended  to  nullify  such  predomi- 
nant cause.  There  Is  room  for  the  exception 
In  favor  of  losses  produced  by  explosion, 
notwithstanding  this  construction,  in  view 
of  the  fact  that  explosions  are  frequently 
produced  by  flame,  as  by  a  lighted  match, 
a  gas  Jet,  a  lighted  lamp,  flre  from  a  furnace, 
I  and  the  like,  as  shown  In  Insurance  Co.  v. 
toote,  22  Ohio  St  848,  10  Am.  Rep.  735, 
Heuer  v.  Northwestern  Nat  Ins.  <3o.,  144  111. 
893,  33  N.  B.  411,  19  L.  R.  A.  594,  Cohn  v. 
Nat  F.  Ins.  Co.  (Mo.  App.)  70  8.  W.  259, 
and  Heffron  v.  Kittanning  Ins.  Co.,  182  Pa. 
580,  20  Atl.  698,  which,  although  in  fact 
forms  or  manifestations  of  fire,  yet  do  not 
fall  within  the  meaning  of  the  latter  expres- 
sion as  used  In  the  rule  above  stated.  The 
foregoing  Instances  and  others  bad  been  the 
occasion  of  sufficient  doubt  to  render  neces- 
sary the  Introduction  of  the  clause  referred  to. 

2.  It  Is  insisted  by  counsel  for  complainants 
that  since  an  explosion  produced  in  prosress 
of  a  precedent  flre  Is  held  to  be  the  result 
of  the  flre,  and  the  loss  by  such  explosion 
a  loss  by  fire,  damage  produced  thereby  In 
neighboring  buildings  should  be  treated  like 
damage  by  smoke  and  water,  destruction  by 
the  falling  of  buildings,  or  other  injuries  by 
flre  agencies  without  actual  Ignition,  in  their 
operation  upon  adjoining  buildings,  and  tbat 
the  element  of  distance  Is  unimportant  Ab- 
stractly speaking,  the  deduction  seems  sound ; 
but  legal  conclusions  cannot  always  be  safely 
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reached  by  pressing  the  processes  of  logical 
Illation  to  their  ultimate  results.  The  weight 
of  antborlty  is  against  complainants'  conten- 
tion. Caballero  t.  Home  Ins.  Co.,  16  La. 
Ana  217;  German  Fire  Ins.  Co.  ▼.  Roost 
(Ohio)  45  N.  B.  1097,  36  L.  R.  A.  236,  60 
Am.  St  R^.  711;  Everett  t.  London  As- 
surance Society,  115  E.  0.  (19  C.  B.  N.  S.) 
126;  Clement  on  Fire  Ins.  p.  123;  Joyce  on 
Ins.  vol.  8,  SS  2686,  268T. 

In  the  case  of  Caballero  It  appeared  that 
the  company  had  issued  to  the  plaintiffs  a 
Are  policy  agreeing  to  make  good  to  them 
all  such  loss  or  damage  as  should  happen 
by  Are  to  a  building  in  Brownsville,  Tex., 
during  the  period  of  one  year;  that  a  fire 
brolce  out  about  180  or  200  feet  distant  in  a 
building  containing  a  quantity  of  gunpowder, 
and  in  about  80  minutes  the  gunpowder  ex- 
ploded; that  this  explosion  produced  such 
concussion  of  the  air  as  to  cradc  the  walls 
of  the  plaintiffs'  building,  and  brick  arches, 
drive  In  the  windows  and  blinds,  loosen  the 
plastering  and  slates,  resulting  in  an  injury 
of  $950.  The  Are  continued  in  the  town  for 
48  hours,  but  did  not  reach  the  building  In 
question;  this  being  entirely  unharmed,  ex- 
cept from  the  concussion. 

After  stating  these  facts,  and  conceding 
that,  where  a  Are  occurs  upon  the  premises 
insured  by  which  an  explosion  of  gunpowder 
takes  place,  the  Insurer  is  responsible,  on 
the  ground  that  the  loss  is  the  direct  conse- 
quence of  the  combustion,  the  court  continues : 

"If  now  the  question  were  to  be  asked  any 
one  acquainted  with  the  law  of  insurance 
whether  an  injury  could  be  considered  as  oo- 
casloned  by  Are,  where  it  had  only  been  af- 
fected by  the  air  put  in  motion  by  the  explo- 
sion of  gunpowder,  and  the  Are  Itself  had  not 
touched  the  building,  we  think  the  answer 
would  be  'No,'  because  the  Insurance  com- 
pany only  bound  itself  to  answer  for  damage 
done  by  the  element  of  Are,  and  not  by  in- 
jury done  by  any  other  element  But  it  is 
replied  by  the  Jurist  that  the  law  looks  upon 
the  question  in  a  different  light.  It  seeks  for 
the  Arst  effect,  the  cause  of  the  loss,  and  that 
Is  the  causa  proxlma,  however  many  other 
agencies  may  have  intervened.  Here  there 
would  have  been  no  concussion  of  the  air 
without  the  explosion  of  gunpowder,  and  the 
gunpowder  would  not  have  exploded  without 
taking  Are,  and  producing  Instantaneous  ex- 
plosion, by  which  gases  were  evolved  and  ex- 
panded to  set  air  in  motion.    *    *    • 

"Perhaps,  after  all,  it  might  be  safe  here, 
as  in  other  contracts,  to  inquire  whether 
the  loss  was  within  the  reasonable  intend- 
ment of  the  parties  when  they  made  the  con- 
tract Did  they  intend  by  an  insurance 
against  Are  to  cover  losses  arising  from  the 
concussion  of  the  air,  produced  by  an  ex- 
plosion of  gunpowder  upon  the  premises  of 
other  persons  than  the  Insured?  We  think 
such  an  extraordinary  result  could  not  have 
been  contemplated  by  the  parties.  We  do 
not  think  insurance  companies  can  be  con- 


sidered responsible  for  the  conseqaaices  of 
the  combustion  of  gunpowder,  unless  that 
combustion  has  happened  in  the  premises  in- 
sured, or  the  gunpowder  is  itself,  with  other 
merchandise,  covered  by  the  policy." 

In  the  Case  of  Roost  It  appeared  that  the 
house  which  was  the  subject  of  the  insurance 
stood  on  the  west  side  of  a  street  40  feet  wide 
and  21  feet  from  the  street ;  that  on  the  east 
side  of  the  street,  and  opposite  this  house, 
was  located  a  powder  house;  that  neither 
plaintiff  nor  defendant  had  any  interest  in 
or  control  over  this  powder  house;  that  be- 
fore the  day  on  which  the  Are  occurred, 
which  was  January  8, 1890,  there  were  stored 
in  the  powder  house  two  tons  of  powder,  and 
on  January  3d,  the  powder  house  was  struck 
by  lightning,  causing  an  explosion,  which 
destroyed  the  property  of  Boost.  The  policy 
contained  a  clause  Insuring  "against  any  loss 
or  damage  caused  by  lightning  to  the  interest 
of  the  assured  in  the  property  described." 
The  policy  also  contained  a  written  provision 
that  it  did  not  "apply  to  or  cover  any  loss 
occasioned  by  explosion,  unless  Are  ensued, 
and  then  the  loss  or  damage  by  Are  only." 
The  question  was  whether  the  loss  should  be 
treated  as  one  produced  by  lightning,  with- 
in the  terms  of  the  policy  upon  that  subject 
which  we  have  quoted.  After  discussing  the 
matter  at  some  length  and  arriving  at  a  con- 
clusion adverse  to  the  liability,  the  court  con- 
tinued: 

"The  conclusions  stated  are  sustained  by 
abundant  authority.  True  It  Is  that  cases  ar<» 
to  be  found  which  declare  principles  of  con- 
struction which.  If  applied  here,  would  make 
the  company  liable  for  this  loss,  if  Its  lia- 
bility were  measured  wholly  by  the  lightning 
clause.  But  in  no  case  which  has  come  with- 
in our  observation,  and  we  have  examined  a 
great  many,  has  a  liability  been  found  to  at- 
tach where  there  was  a  provision  excluding 
liability  for  loss  by  explosion,  and  the  loss 
was  caused  by  Are,  or,  as  here,  by  lightning, 
taking  effect  In  a  distant  building,  the  dam- 
age being  wrought  to  the  insured  property  by 
an  explosion  produced  by  the  Are,  or  lightning, 
without  either  of  the  latter  agencies  coming 
in  contact  with  the  Insured  property." 

In  Everett's  Case  it  was  held  that  no  lia- 
bility attached  under  the  clause  of  a  policy 
providing  against  "such  loss  or  damage  as 
shall  or  may  be  occasioned  by  fire  to  the  prop- 
erty" insured,  where  it  appeared  that  the  dam- 
age which  accrued  to  the  premises  of  the  plain- 
tiff was  occasioned  by  a  concussion  or  dis- 
turbance of  the  atmosphere  by  an  explosion 
of  a  large  quantity  of  gunpowder  at  a  maga- 
zine alMut  a  half  mile  distant  from  them. 

In  Clement  on  Fire  Insurance  It  Is  said: 
"Damages  caused  by  a  concussion  of  air  re- 
sulting from  an  explosion  in  another  build- 
ing is  not  covered,  even  though  such  explosion 
was  caused  by  Are,  but  the  company  may  be 
liable  for  the  damage  by  Are  when  Are  en- 
sues."   Page  12a 

In  Joyce  on  Insurance  it  is  said:    "If  the 


Digitized  by 


Google 


Ark.) 


HBNEY  V.  STATE. 


im 


company  excepts  a  loss  by  explosion.  It  1b 
not  liable  for  any  loss  or  damage  which  the 
Insured  premises  may  sustain,  which  Is  the 
mere  result  of  the  concussion  of  an  explo- 
sion upon  other  premises  than  those  insured." 
Volume  3,  {  2587. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  chancellor  was  in  error  In  over- 
ruling  the  demurrer.  His  decree  must  there- 
fore be  reversed,  and  the  bill  dismissed,  with 
costs. 


HENRY   V.    STATE). 
(Supreme  Court  of  Arkansas.    Jan.  IS,  1906.) 
L  CBnaRAi.    Law— Appkai/— Habicless    Eb- 

■OB. 

Error  in  permitting  the  meml>en  of  the 
(rand  jury  to  testify  concerning  statements 
made  by  defendant  before  that  body  is  harm- 
lesB,  where  defendant  in  testifying  on  his  own 
bahalf  admits  the  facts  testilflea  to  by  the 
grand  Jurymen. 

[Ed.   Note. — For  cases  in  point,  see  toI.  16^ 
Cent.  Dig.  Criminal  Law,  {  8139.] 
2.  Ihtoxjcatino   LiquoBS— Iujeoai.   Sales- 
Blind  TlOEBS. 

Under  Kirby's  Dig.  {f  5140,  6141,  dedar- 
inf  it  a  misdemeanor  for  any  person  owning, 
ttsmg,  or  controlllnc  a  house  of  any  kind,  to 
sell  or  giye  away  liquor  by  such  device  as 
is  known  as  "the  Dlind  tiger,^  or  by  any  other 
name  or  device,  the  use  or  control  of  the 
house  need  not  be  liabitnal  or  permanent  in 
order  to  constitute  the  offense  defined  by  the 
statute;  but  It  is  sufficient  if  it  be  used  or 
controlled  by  defendant  at  the  time  of  the 
illegal  sale  of  liquor  therein. 

8.   SA1«— PBOSECUTIORS— iNBTKUCnONB. 

In  a  prosecution  for  an  illegal  sale  of 
liquor,  under  Kirby's  Dig.  H  6140,  5141,  mak- 
ing it  a  misdemeanor  for  tlie  owner  or  con- 
troller of  a  house  to  sell  or  give  awav  liquor 
by  the  device  known  as  "the  blind  tiger"  or 
otherwise,  a  charge  directing  the  jury  to  ac- 
quit defendant  if  they  believed  that  he  was 
using  the  house  only  for  a  storeroom,  was 
properly  refused  in  that  it  ignored  other  testi- 
mony in  the  case  which  tended  to  show  defend- 
ant's participation  in  the  ssle  independently 
of  his  use  or  control  of  the  house. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; James  S.  Steel,  Judge. 

Dave  Henry  was  conylcted  of  selling  liquor 
without  a  license,  and  appeals.    Affirmed. 

D.  B.  Sain,  for  appellant.  Robert  L.  Bog- 
as,  Atty.  Oen.,  for  the  State. 

HcCITLLOCH,  J.  Appellant  was  convict- 
ed, under  the  "blind  tiger  statute."  of  sell- 
ing whisky  without  license,  and  a  fine  of  $400 
was  adjudged  against  blm.  He  was  a  dis- 
tiller of  ardent  spirits  In  Howard  county. 
The  state  proved  the  sale  of  a  quart  of 
whisky  by  a  negro  to  the  witness  Bridgeman, 
at  a  bouse  near  defendant's  distillery.  An- 
other witness  Introduced  by  the  state  testl- 
fled  that  he  had  seen  whisky  in  this  house 
kept  in  a  large  white  Jug  holding  four  or  five 
gallons,  that  he  had  also  seen  the  Jug  empty 
and  had  seen  the  defendant  fill  it  at  his  dis- 
tillery a  great  many  times  and  carry  it  across 
the  road  to  the  bouse  In  question  where  the 


negro  made  the  sale  to  Bridgeman.  Bridge- 
man  testified  that  the  negro  drew  tbe  whisky 
sold  to  him  from  a  large  Jug  or  demijohn 
holding  four  or  five  gallons. 

The  first  grounds  for  reversal  assigned  by 
appellant  Is  that  the  court  erred  In  permit- 
ting the  state  to  prove  by  members  of  the 
grand  Jury  that  he  (appellant)  had  admitted 
In  his  testimony  before  tbe  grand  Jury  that 
he  had  used  the  bouse,  where  the  whisky 
was  sold  to  Bridgeman,  as  a  storage  room  for 
boxes,  barrels,  and  plunder.  It  Is  sufficient 
to  dispose  of  tills  cmitention  to  say  that  ap- 
pellant went  upon  the  witness  stand  In  his 
own  behalf  at  the  trial  and  testified  to  the 
same  fact  attributed  to  him  in  his  statement 
before  the  grand  Jury.  If  it  was  error  to 
permit  memliers  of  tbe  grand  Jury  to  testify 
concerning  bis  statements  before  that  body, 
the  error  was  rendered  harmless  by  the  ad- 
missions of  defendant,  as  to  the  identical 
facts  testified  to  made  on  the  trial  of  the 
case.  His  admission  as  to  the  truth  of  the 
facts  cured  any  error  made  by  the  state  in 
tbe  method  of  proving  those  facts. 

Appellant  also  assigns  error  of  the  court  In 
refusing  to  give  two  instructions  asked  by 
him.  The  substance  of  tbe  first  was  fully 
covered  by  another  instruction  given  by  the 
court  wherein  the  Jury  were  told  that :  "The 
burden  of  proof  rests  upon  the  state  to  prove 
that  the  defendant  did  in  the  county  of  How- 
.ard,  and  state  of  Arkansas,  within  12  monttis 
before  the  finding  of  the  indictment,  sell 
vinous,  malt,  fermented,  or  intoxicating  liq- 
uors, and  unless  this  has  been  done  to  your 
satisfaction,  beyond  a  reasonable  doubt,  you 
will  find  the  defendant  not  guilty."  The  sec- 
ond instruction  asked  by  appellant  was  er- 
roneous In  that  It  told  the  Jury  that  "the 
word  'used*  in  the  statute  has  reference  to 
the  habitual  or  permanent  use  of  tbe  house 
for  a  purpose  and  that  this  purpose  must 
be  the  utilization  of  the  said  bouse  tat 
the  purpose  of  the  illegal  sale  of  whisky." 

This  is  not  the  law.  Under  tbe  statute,  the 
use  or  control  of  the  house  need  not  be  "ha- 
bitual or  permanent"  It  is  sufficient  to  con- 
vict, if  the  proof  shows  that  It  was  used  or 
controlled  by  the  defendant  at  the  time  of 
the  illegal  sale  of  liquor  therein.  That  raises 
a  presumption  of  the  defendant's  guilty  par- 
ticipation in  the  illegal  sale.  Kirby's  Dig. 
H  6140,  6141.  The  second  instruction  was 
properly  refused  for  the  additional  reason 
that  it  disregarded  the  other  testimony,  aside 
from  the  proof  of  his  use  of  the  house,  tend- 
ing to  show  defendant's  participation  in 
the  illegal  sale,  and  told  the  Jury  that  they 
should  acquit  him  if  they  believed  that  he 
"was  using  said  house  only  for  a  storeroom 
for  barrels  and  other  plunder."  There  was 
sufficient  evidence  to  warrant  the  Jury  In 
finding  that  defendant  participated  in  the  il- 
legal sale,  even  though  they  did  not  find  that 
he  was  using  or  controUing  the  house. 

We  find  no  error  in  the  proceedings,  and 
the  Judgment  is  affirmed. 
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OSBORNE    ▼.    STATE. 
(Supreme  Oourt  of  Arkansas.    Jan.   13,  1908.) 

1.  INTOXIOATIRG   IiIQUOBS— DB8TBUCTI0W— IW- 
TBHT  or  OWNEB. 

Where  a  distiller  shipped  a  quantity  of  liq- 
uor to  his  agent  in  a  prohibited  district  for 
sale  in  legal  quantities,  but  the  agent  sold 
a  iMrtion  thereof  in  violation  of  law,  the  fact 
that  it  was  so  sold  without  the  distiller's  knowl- 
edge and  against  his  will  was  no  defense  to 
a  proceeding  to  destroy  the  same  under  Kir- 
by^  Dig.  i  5137^  authorizing  the  destruction 
of  liquor  '^kept  in  or  shipped  into  any  pro- 
hibited district  to  be  sold  contrary  to  law. 

2.  Saks— Natubb  ok  Pboceedinq. 

A  proceeding  under  Kirby's  Dig.  {  5137, 
for  the  destruction  of  liquor  kept  in  or  shipped 
into  any  prohibited  district  to  be  sold  con- 
trary to  law,  is  a  proceeding  in  rem. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  364.] 

Appeal  from  Marlon  Cbanceiy  Court;  T. 
H.  Humphreys,  Chancellor. 

Proceeding  by  the  state  for  the  destrac- 
tlon  of  certain  liquor,  In  which  G.  T.  Os- 
borne Intervened  as  claimant  From  a  Judg- 
ment directing  destruction  of  the  liquor, 
claimant  appeals.    Affirmed. 

Appellant,  Osborne,  was  a  distiller,  and 
bad  the  right  under  a  government  license  to 
sell  whisky  In  quantities  of  not  less  than 
five  gallons.  He  shipped  a  quantity  of 
whisky  to  his  agent  In  a  prohibited  district, 
instructing  him  to  sell  the  same  in  legal 
quantities.  Said  agent,  without  the  knowl- 
edge or  consent  of  appellant,    was  sellinc 


same  in  violation  of  the  law.  Information 
having  been  filed,  said  Uquch:  was  seized  to 
be  destroyed,  as  authorized  by  section  6137, 
Kirby's  Dig.  Appellant  Interpleaded  for  the 
possession  of  the  property,  but  the  court  be- 
low found  against  him  and  he  appealed. 

Pace  &  Pace  and  J.  0.  Floyd,  for  appellant. 
Robert  li.  Rogers,  for  the  State. 

WOOD,  J.  (after  stating  the  facte).  The 
liquor  in  controversy  was  kept  in  a  prohibit- 
ed district  and  was  being  sold  contrary  to 
law.  That  brought  It  within  the  ban  of 
section  5137  of  Kirby's  Digest  It  was  whol- 
ly immaterial  as  to  who  owned  the  liquor  or 
what  his  purpose  concerning  it  was.  The 
statute  is  directed  against  the  liquor  Itself 
that  may  be  "kept  In  or  shipped  into  any 
prohibited  district  to  be  sold  contrary  to 
law."  When  It  Is  shown,  as  It  is  here,  that 
the  liquor  In  being  sold  contrary  to  law,  the 
nuisance  exists,  and  it  boote  .not  the  owner  to 
say  that  It  was  being  sold  without  his  knowl 
edge  and  against  his  will.  The  fact  remains 
that  the  agent,  whom  the  owner  intrusted 
with  the  liquor,  was  selling  it  contrary  to 
law.  The  proceeding  is  in  rem.  The  Uqoor 
is  the  offender,  so  to  speak.  It  la  contraband, 
and  to  be  destroyed  when  it  la  being  used,  no 
matter  by  whom,  contrary  to  law.  Black  on 
Int  Liq.  !  362;  Com.  v.  Certain  Intoxicating 
Liquors,  107  Mass.  396;  State  y.  Intoxicating 
Liquors  et  al.,  55  Yt  82. 

Affirmed. 
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HORSTMAN  et  aL  ▼.  LITTLE. 
(Supreme  Ck>ttrt  of  Texas.    April  2,  1906.) 
On  motion  tor  rehearing.    Overruled. 
For  former  report,  aee  90  8.  W.  1096. 

BROWN,  J.  In  preparing  the  opinion  in 
tills  case  the  writer  made  two  mistaiies 
which  are  Immaterial,  yet  they  are  corrected 
(or  the  Bake  of  accuracy.  On  the  first  page 
of  the  opinion,  and  In  the  fourth  line  from  the 
bottom.  It  is  said,  In  substance,  that  Newton 
i  Lyons  purchased  the  goods  and  accounts. 
Xbey  did  not  buy  the  accounts,  and  to 
correct  the  mistake  the  word  is  erased  from 
the  opinion.  Also,  on  the  second  page  of 
the  opinion,  and  In  the  seventh  line  from  the 
bottom,  it  Is  said.  In  substance,  that  Judg- 
ment was  rendered  against  Johnson,  whereas 
Jolinson  was  not  a  party  to  the  proceeding, 
bat  was  maker  of  the  note  about  which  the 
litigation  was  carried  on.  No  Judgment  was 
rendered  against  Johnson,  and  that  error  is 
corrected  by  erasing  his  name  from  the  (pin- 
ion at  that  place. 

The  motions  for  rehearing  by  Newton  & 
Lyons  and  Sam  G.  Little,  trustee,  are  over- 
ruled. 


ESTES   ▼.  TERRELL,   Conmiissioner,   et   aL 

(Supreme  Gourt  of  Texas.    April  11,  1906.) 

Public  Lards — Oitxbino  roB  Balk — ^Datii 
FOB  Reception  or  Bids. 

Rev.  St  1895,  arts.  4218f,  421Sg,  provides 
that  when  any  portion  of  the  public  school 
land  has  been  classifled  to  the  satisfaction  of  the 
Commissioner,  he  shall  notify  the  county  clerk 
of  the  valuation  placed  upon  the  land,  and  It 
shall  be  offered  for  sale.  Act  April  15,  19W5 
(Laws  1905,  p.  159,  c.  103),  declares  that  where 
lands  now  leased,  or  which  may  be  hereafter 
leased,  shall  come  on  the  market  by  reason  of 
the  expiration  of  the  lease,  the  Commissioner 
shall  notify  the  county  clerk  90  days  before  the 
expiration  of  the  lease,  and  that  when  a  lease 
is  canceled  the  Commissioner  shall  fix  a  date, 
not  less  than  90  days  thereafter,  when  applica- 
tions to  purchase  the  land  shall  be  filed.    Section 

4  of  this  act  provides  that  when  two  or  more 
applicants  shall  offer  the  same  price  for  the 
land  and  such  bids  are  the  highest  offered,  a 
date    for  new  bids  shall  be  fixeid ;    and  section 

5  provides  that,  when  a  purchase  by  a  lessee 
leasee  shall  be  forfeited,  the  Commissioner  shall 
fix  a  date  for  placing  the  land  on  the  market 
Held,  that  the  act  of  1905  does  not-  repeal  or 
affect  the  provisions  of  Rev.  St  1895,  arts. 
4218f,  4218g,  as  to  lands  which  liave  never  been 
leased,  bnt  that,  when  the  Commissioner  has 
notified  the  county  clerk  of  the  appraisement 
of  such  land,  he  has  thereafter  no  author!^  to 
fix  a  date  for  the  receiving  of  bids  on  the  land 
different  from  the  date  when  notice  was  received 
by  the  county  clerk. 

Mandamus,  on  relation  of  J.  W.  Estes 
against  J.  J.  Terrell,  as  Commissioner  of  the 
(Seneral  Land  OfBce,  and  others.  Writ 
awarded. 

B.  Cartledge^  fi>r  relator.  R.  V.  Davidson, 
Atty.  Gen.,  and  W.  E.  Hawkins,  Asst  Atty. 
Cen,  for  re^randenta. 


GAINES,  C.  J.  This  Is  a  suit  for  a  writ 
of  mandamus  to  compel  the  Commissioner 
of  the  General  Land  Office  to  award  to  the 
relator  as  a  purchaser  a  tract  of  school  land 
in  Menard  county  for  which  he  had  made  ap- 
plication. J.  H.  Low,  who  had  also  made  ap- 
plication to  purchase  the  land,  was  made  a 
party  defendant  The  facts  alleged  In  the 
petition  are  not  denied  In  any  material  par- 
ticular. They  are  as  follows:  The  tract  in 
controversy  Is  a  part  of  the  lands  surveyed 
and  set  apart  to  the  school  fund,  and  has  nev- 
er been  leased.  Prior  to  relator's  application 
to  purchase  the  tract,  the  respondent  Terrell, 
as  Commissioner  of  the  General  Land  Office, 
caused  said  land  to  be  classified  and  apprais- 
ed, and  notified  the  county  clerk  of  Menard 
county  of  the  classification  and  appraisement. 
The  notice  was  received  by  the  clerk,  and 
was  recorded  as  required  by  law.  In  the 
month  of  November,  1905.  On  the  1st  day 
of  December  thereafter  the  relator  mailed 
to  the  Commissioner  his  application  to  pur- 
chase the  tract  at  the  appraised  value.  This 
was  the  first  application  after  notice  of  the 
valuation  and  appraisement  was  received  by 
the  clerk.  He  was  a  qualified  purchaser,  and 
his  application  was  in  strict  conformity  to 
all  requirements  of  the  statute.  It  was  re- 
ceived by  the  Commissioner  on  December  '4th, 
and  was  not  accepted,  for  the  reason  that  the 
Commissioner  had  assumed  to  delay  expos- 
ing the  land  for  sale  until  the  Ist  day  of 
January,  1906,  and  had  advertised  It  as  be- 
ing upon  the  market  on  that  day.  The  sole 
question  presented  is  thus  stated  in  the  brief 
for  the  respondent  Terrell:  "Where  the 
Commissioner  of  the  General  Land  Office 
advertises  that  certain  lands  which  have  not 
been  on  the  market  will  come  on  the  market 
at  a  designated  future  date,  and  so  states 
in  the  notice  of  classification,  valuation,  etc., 
which  he  transmits  to  the  county  clerk  of  the 
county  in  whichsuch  lands  He,  under  theprovi- 
slons  of  the  act  of  April  15,  1905  (Laws  1905, 
p.  159,  c.  103),  do  such  lands  come  on  the 
market  Immediately  upon  the  receipt  by  the 
clerk  of  such  notice,  or  do  they  come  upon  the 
market  xipon  tbe  date  so  designated  by  the 
Commissioner  therefor?  " 

We  are  of  the  opinion  that,  when  notice 
of  the  classification  and  appraisement  was 
sent  to  the  county  clerk  and  was  received  by 
him,  the  tract  was  subject  to  sale,  and  that 
the  Commissioner  of  the  Gteneral  Land  Office 
was  without  authority  to  postpone  the  sale' 
to  some  future  date.  The  respondents  rely 
upon  the  act  of  April  15,  1905,  to  show  that 
be  had  that  power.  That  act  repeals  the  pre- 
vious laws  upon  the  same  subject  only  in 
so  far  as  they  are  In  confiict  with  it  Under 
the  former  statutes  (Rev.  St  1896,  arts.  4218f, 
4218g)  the  land  was  upon  the  market  when 
the  clerk  of  the  county  court  received  notice 
of  the  classification  and  appraisement  Ford 
V.  Brown,  96  Tex.  637,  74  S.  W.  686;  Wll- 
loughby  T.  Townsend,  93  Tex.  80,  63  S.  W. 
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581.  We  find  no  express  proTlsion  in  the  act 
of  1905  which  empowers  the  Gommlssiouer 
to  fix  the  time  at  which  lands  which  have 
never  been  leased  shall  come  upon  the  mar- 
ket on  a  day  other  than  that  on  which  the 
classification  and  appraisement  shall  come  to 
the  hands  of  the  county  clerk;  nor  do  we 
think  that  it  contains  any  provision  from 
which  such  power  can  be  implied. 

Section  2  of  the  act  is  as  follows:  "In 
cases  where  lands  are  now  leased  or  may  be 
hereafter  leased  andthesameshallcomeontbe 
market  by  reason  of  the  expiration  of  such 
lease,  it  shall  be  the  duty  of  the  Commission- 
er to  notify  the  county  clerk  ninety  days, 
when  practicable,  before  the  expiration  of 
such  lease,  of  the  date  of  such  expiration. 
When  the  lease  is  for  any  cause  canceled,  he 
Bball  notify  the  county  clerk  of  that  fact  and 
fix  a  date  not  less  than  ninety  days  there- 
after on  and  after  which  applications  to  pur- 
chase may  be  filed.  All  notices  of  expira- 
tion and  cancellation  of  leases  shall  be  forth- 
with recorded  as  required  for  notices  of 
classification  and  valuation.  Tlie  Commis- 
sioner shall  adopt  such  means  as  may  be  at 
his  command  that  will  give  the  widest  publi- 
city as  to  when  land  will  be  on  the  market  for 
sale  by  reason  of  expiration  of  any  lease. 
Such  publicity  shall,  when  practicable,  be  giv- 
en ninety  days  in  advance  of  such  expiration. 
When  a  lease  is  canceled  for  any  cause,  the 
land  shall  not  be  for  sale  until  ninety  days 
thereafter.  Immediately  after  the  cancella- 
tion of  a  lease  or  leases  the  Commissioner 
shall  proceed  to  give  publicity  to  the  fact, 
the  same  as  is  herein  required  with  reference 
to  publicity  of  expiring  leases.  If  there  are 
no  other  satisfactory  or  sufilctent  means  at 
the  command  of  the  Commissioner  that  will 
give  the  necessary  publicity,  he  shall  have 
printed  at  the  expense  of  the  state,  to  be  paid 
out  of  the  appropriation  for  public  printing, 
a  list  or  lists  of  the  lands  and  send  them  out 
in  the  mail  and  to  every  person  requesting 
them.  Such  lists  shall  also  contain  a  brief 
statement  as  to  how  one  shall  proceed  to  pur- 
chase the  land."  Some  of  the  provisions  of 
this  section  are  worthy  of  notice :  (1)  When 
a  lease  is  about  to  expire,  the  Commissioner 
is  to  notify  the  county  detk  on  what  day  on 
which  it  shall  cease  to  exist,  from  which  it 
seems  to  us  It  was  contemplated  that  the 
land  should  be  upon  the  market  at  the  ex- 
piration of  the  lease.  (2)  When  a  lease  Is 
canceled,  the  clerk  is  also  to  be  notified,  and 
the  Commissioner  is  required  "to  fix  a  date." 
not  less  than  90  days  from  the  day  of  the 
cancellation,  on  which  applications  to  pur- 
chase may  be  filed. 

By  section  4  of  the  act  it  is  provided  that, 
when  two  or  more  applicants  shall  offer  the 
same  price  for  the  land  and  such  bids  are 
the  highest  offered,  they  shall  be  apprised  of 
the  fact,  and  that  the  Commissioner  shall 
fix  a  date  for  new  bids  not  less  than  30  days 
thereafter.    Section    6    provides    that    pur- 


chases by  lessees  shall  be  forfeited,  when  the 
purchaser  falls  to  file  his  afildavlt  and  proof 
of  settlement  as  required  by  the  act  and  that 
in  such  case  it  shall  be  the  duty  of  the  Com- 
missioner to  place  the  land  upon  the  market 
not  less  than  30  days  after  the  forfeiture. 
That  section  also  provides  that,  should  a 
purchaser  of  land  under  a  lease  attempt  to 
sell  the  land  before  settlement,  or  should 
such  purchaser  fall  to  comply  with  the  pro- 
visions of  the  act  with  reiqpect  to  settlonent 
and  residence,  the  Commissioner  shall  cancel 
the  sale  and  proceed  to  offer  the  land  for  sale, 
as  Is  provided  in  case  of  canceled  leases.  If 
there  be  any  other  provision  In  the  act  wbldi 
authorizes  the  Commissioner  of  the  General 
Land  Office  to  fix  a  date  on  which  the  land 
is  to  be  subject  to  sale.  It  has  escaped  our 
notice. 

It  Is  argued  that  since  It  was  a  main  par- 
pose  of  the  act  of  1905  to  secure  competitive 
biddings  for  the  school  lands  and  thereby 
to  benefit  the  school  fund,  and  since  In  a 
case  like  the  preset  one  this  could  only  be 
accomplished  by  fixing  a  future  day  for 
sale  and  giving  publicity  to  the  fact  for  the 
benefit  of  such  as  might  desire  to  purchase, 
it  is  to  be  inferred  that  it  was  intended  that 
the  Commissioner  should  pursue  the  same 
course  as  in  case  of  other  lands  which  are 
expressly  mentioned.  The  policy  of  selling 
the  school  lands  to  the  highest  bidder  is  a 
wise  one,  and  it  is  probable  that  it  did  not 
occur  to  the  Legislature,  at  the  time  that  the 
act  was  passed,  that  a  case  like  the  present 
would  arise.  It  Is  to  be  remembered  that  at 
that  time  nearly  all  of  the  surveyed  school 
lands  of  the  state  which  were  not  under 
lease  bad  been  surveyed,  classified,  and  ap- 
praised, and  were  upon  the  market  for  sale. 
The  act  Itself  suspended  the  sale  of  these 
lands  until  the  Ist  day  of  September  next 
after  Its  passage,  when  they  all  came  ui>on  the 
market  at  the  same  time  and  were  subject 
to  competitive  offers.  So,  in  case  of  leased 
lands,  where  the  lease  was  kept  In  good 
standing,  they  were  left  subject  to  sale  on 
the  day  after  the  leases  expired,  which  itself 
fixed  a  day  for  competitive  applications  to 
purchase.  For  lands  leased,  but  which 
might  come  upon  the  market  by  a  cancella- 
tion of  the  leases,  rules  to  secure  competition 
were  provided;  and  it  is  probable  that,  if  it 
had  occurred  to  the  makers  of  the  law,  there 
were  other  lands  which  would  come  upon 
the  market  at  a  time  not  fixed,  they  would 
have  been  included  in  the  list  of  those  in 
which  the  Commissioner  is  empowered  to  fix 
the  day  on  which  they  should  be  subject  to 
sale;  but  this  the  Legislature  has  not  done. 
It  is  "casus  omissus,"  and  to  it  the  maxim 
applies:  "A  case  omitted  is  to  be  held  as 
intentionally  omitted."  6  Cyc.  T02.  In  ref- 
erence to  this.  Broom  in  his  Legal  Maxims 
says:  "Where,  however,  a  casus  omissus 
does  really  occur  in  a  statute,  •  •  • 
through  the  inadvertence  of  the  Legislaturek 
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•  •  •  the  rule  Is  that  the  particular  case 
thas  left  unprovided  for  must  be  disposed  of 
according  to  the  law  as  It  existed  prior  to 
gnch  statute.  •  •  •  'A  casus  omissus,' 
obaerree  Bnller,  J.,  'can  In  no  case  be  supplied 
by  a  court  of  law,  for  that  would  be  to  make 
laws.' "     Jones  v.  Smart,  1  T.  R.  52. 

For  the  reasons  given,  the  writ  of  manda- 
mus will  be  awarded  as  prayed  for  in  the 
petition. 


HOUSTON  ft  T.  C.  RY.  CO.  t.  O'DONNELL. 
(Supreme  Court  of  Texas.    April  18,  1906.) 

1.  RAII.BOAD8  —  InJOBIBS     TO     PXBSONS     OR 

Track — Tbespassebb. 

A  landowner  who  Is  charged  with  the  re- 
pair of  gates  in  the  fences  along  a  railroad 
right  of  wav  crossing  his  land,  and  who  was 
injured  by  being  struck  by  a  train  while  in- 
specting the  gates,  was  not  a  trespasser. 

2.  Samx — Action — Evidencx. 

In  an  action  for  Injnries  to  one  who  was 
■track  by  a  train  while  walking  on  a  railroad 
right  of  way  near  a  highway  crossing,  evidence 
that  there  were  obstructions  to  the  view  of  the 
right  of  way  from  the  highway  was  erroneously 
admitted  as  calculated  to  lead  the  jury  to  be- 
lieve that  on  account  of  the  obstructions  extra 
diligence  was  required  in  approaching  the  cross- 
ing, and  that  a  failure  to  use  such  diligence 
would  be  negligence  as  to  the  plaintiff. 

3.  Same — Gabx  REQtmiED  of  Tbair  Opesa- 
nvES. 

The  operatives  of  a  railroad  train,  who  see 
one  walking  upon  the  right  of  way,  have  a  right 
to  treat  bim  as  a  person  hi  possession  of  nis 
senses,  and  the  fact  that  be  is  deaf  charges  them 
with  no  duty  arising  from  the  infirmity. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Ont.  Dig.  Railroads,  Sl  1283,  1284.] 

4.  Same — Comtbibutobt  Neolioence. 

In  order  to  render  a  railroad  company  liable 
for  injuries  to  one  struck  by  a  train  while  walk- 
ing on  the  right  of  way,  if  the  one  injured  was 
negligent,  the  railroad  cannot  be  held  liable, 
unless  the  plaintiff  was  In  a  place  of  danger, 
and  the  operatives  saw  him  and  realized  that  he 
was  in  a  dangerous  position,  and  that  he  either 
could  not  or  would  not  probably  extricate  him- 
aelt 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  f|  1324,  1325.] 

Error  from  Oonrt  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  W.  F.  O'Donnell  against  the 
Houston  Sc  Texas  Central  Railway  Company. 
Judgment  In  favor  of  plaintiff  was  affirmed 
by  the  Court  of  Civil  Appeals  (90  S.  W.  886), 
and  defendant  brings  error.     Reversed. 

8.  B.  Fisher,  Baker,  Botts,  Parker  &  Gar- 
wood, for  plaintiff  In  error.  Ike  D.  White 
and  T.  B.  Hammond,  for  defendant  In  error. 

BROWN,  J.  The  petition  In  this  case  al- 
leges in  substance  that  O'Donnell  lived  In 
Burnet  county,  and  owned  a  tract  of  land 
through  which  the  railroad  passed  from  east 
to  west,  dividing  the  plaintiff's  tillable  land 
so  that  a  part  lay  on  each  side  of  the  railroad 
track.  The  bams,  lots,  and  bouses  were  on 
the  south  side,  just  west  of  plaintiff's  Inclos- 
nre,  and  near  to  It  was  a  public  road  which 


crossed  the  railroad  track  near  to  the  point 
where  a  cattle  gap  was  placed  in  defendant's 
west  fence.  The  railroad  company  fenced 
the  rigbt  of  way  through  the  plaintiff's  farm 
by  placing  on  each  side  of  it  a  five  barbed- 
wire  fence,  but  failed  and  refused  to  place  In 
said  fence  any  gate  or  passway,  so  that  the 
plaintiff  could  pass  ftom  the  land  on  the 
south  side  to  his  land  on  the  north  side  of 
the  track,  and,  after  plaintiff  had  made  many 
applications  for  a  gate  or  passway  through 
the  said  barbed-wire  fence,  the  railroad  com- 
pany cut  the  wires  loose,  but  refused  to  erect 
any  gate,  or  anything  which  would  prevent 
the  plalntlfTs  stock  ftom  going  In  and  upon 
the  said  right  of  way,  whereby  the  plaintiff 
was  compelled,  for  the  protection  of  his  stock, 
to  erect  and  maintain  a  wire  gate  on  each 
Bide  of  the  said  track,  which,  on  account  of 
the  length  and  number  of  the  wires,  were  dif- 
ficult to  handle.  On  the  21st  day  of  Novem- 
ber, 1903,  plaintiff  went  to  Inspect  the  gates, 
and  in  order  to  do  so  was  compelled  to  enter 
upon  the  Inclosed  right  of  way  at  the  west 
end  thereof,  and  to  walk  along  the  said  right 
of  way  for  about  48  yards  to  the  point  where 
the  gates  were;  and,  after  he  had  Inspected 
the  gates,  which  required  but  a  few  moments, 
plaintiff  looked  to  the  east  and  to  the  west  to 
see  If  any  train  was  approaching,  and  also 
listened  for  the  sound  of  any  approaching 
train  from  either  direction,  but  he  neither 
saw  nor  heard  a  train,  and  proceeded  along 
the  said  right  of  way  on  the  south  side  of 
the  track  at  the  ends  of  the  ties  westward  to- 
wards the  public  road,  and  when  he  had 
reached  a  point  about  14  steps  from  the 
said  public  road  a  passenger  train  which 
came  from  the  east  and  behind  himstrudcthe 
plaintiff,  causing  serious  Injury.  At  a  point 
about  80  rods  from  the  public  road  the  de- 
fendant had  a  whistling  post  set  up  for  the 
guidance  of  Its  employes  In  charge  of  trains. 
Indicating  that  at  that  point  the  whistle  must 
be  blown;  but  on  this  occasion  the  defend- 
ant's train  was  running  at  a  high  rate  of 
speed,  alleged  to  be  about  60  miles  an  hour, 
and  there  was  no  whistle  blown  nor  bell  rung. 
Plaintiff  relied  upon  the  blowing  of  the  whis- 
tle at  this  point  to  give  him  warning  of  the 
approach  of  the  train,  and.  If  the  whistle  had 
been  blown  and  the  bell  rung,  he  could  and 
would  have  heard  It,  and  would  have  stepped 
away  from  the  track  so  as  to  be  out  of  dan- 
ger. Defendant's  employes  could  have  seen 
the  plaintiff  on  the  right  of  way,  where  he 
was  walking,  for  a  distance  of  000  yards 
from  the  place  where  they  struck  him;  and 
it  was  alleged  that  they  did  In  fact  see  him 
and  wholly  failed  to  take  any  measures  for 
his  protection.  It  was  alleged  that  the  plain- 
tiff was  badly  injured,  with  his  arm  broken 
and  other  serious  injuries  inflicted  upon  him; 
that  he  lived  near  by  the  place  where  he  was 
injured,  and  started  to  go  home,  when  the 
servants  of  the  railroad  company  seized  him, 
and  over  bis  protests  and  earnest  appeals  to 
them  to  let  falm  go  home,  they  forced  him 
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upon  the  train  and  took  him  to  Marble  Falls 
and  carried  him  to  a  hotel,  where  the  rail- 
road surgeon  made  an  examination  of  his 
Injuries.  It  was  alleged  that  It  was  neces- 
sary for  him  to  ride  from  Marble  Falls  to  his 
home,  a  distance  of  eight  miles,  In  order  to 
receive  proper  care  and  attention,  which 
greatly  aggravated  bis  sufferings  and  caused 
him  much  pain.  The  defendant  filed  a  gen- 
eral demurrer  and  a  number  of  special  ex- 
ceptions to  the  petition,  also  general  denial 
and  plea  of  contributory  negligenca  The 
honorable  Court  of  CItII  Appeals  failed  to 
make  any  findings  of  fact,  and  in  order  to  dis- 
pose of  the  case  we  must  assume  that  the  evi- 
dence was  sufficient  to  support  the  verdict 
rendered  under  the  allegations  In  the  petition. 
The  trial  court  overruled  the  general  demur- 
rer and  exceptions,  and  upon  a  trial  before  a 
jury  verdict  and  judgment  was  rendered  for 
the  plaintiff  below. 

At  the  time  that  he  received  the  injury, 
O'Donnell  was  not  a  trespasser  upon  the  right 
of  way  of  the  plaintiff  In  error.  He  owned 
the  fee  in  the  land,  and,  having  lands  on 
both  sides  of  the  right  of  way,  with  gates 
for  communication  between  his  farms,  O'Don- 
nell had  the  right  to  enter  upon  the  right  of 
way  for  the  purpose  of  inspecting  and  repair- 
ing the  gates  which  the  law  charged  him  with 
keeping  in  repair.  T.  &  P.  By.  Co.  v.  Glenn 
(Tex.  Civ.  App.)  80  S.  W.  845;  Rev.  St.  1885, 
art  4473;  Railway  v.  Rowland,  70  Tex. 
302,  7  S.  "W.  718.  Over  the  objection  of  the 
railroad  company,  the  plaintiff  was  permitted 
to  prove  by  two  witnesses  that  "north  of  the 
right  of  way  I  could  not  see  the  engine  at 
that  point  [the  whistling  post].  It's  high 
ground  here,  and  brush.  Standing  in  the 
Burnet  and  Marble  Falls  road  north  of  the 
crossing,  there  Is  a  timbered  ridge  about  80 
feet  east  that  would  obstruct  the  view  of  a 
person  coming  from  the  north  towards  the 
crossing."  The  objection  was  duly  preserved 
by  bill  of  exceptions.  If  we  assume  that  the 
existence  of  the  timber  and  other  obstructions 
to  the  view  of  the  railroad's  right  of  way 
from  the  direct  road  would  Impose  upon  the 
railroad  company  and  Its  employes  additional 
duty  to  those  persons  who  might  be  traveling 
from  the  north  on  the  Burnet  and  Marble 
Falls  road  across  the  railroad,  and  thereby 
extra  diligence  would  be  required  as  to  such 
people  In  approaching  the  crossing  of  the  rail- 
road track,  such  duty  did  not  arise  in  favor 
of  the  plaintiff,  who  was  walking  upon  the 
right  of  way  of  the  railroad,  and  whose  view 
of  the  track  was  In  no  way  obstructed  by  the 
existence  of  the  timbered  ridge  or  other  ob- 
structions testified  to  by  the  witnesses.  The 
testimony  was  calculated  to  lead  the  Jury  to 
believe  that,  on  account  of  the  obstruction 
testified  to,  it  devolved  upon  the  railroad 
company  to  use  extra  diligence  In  approach- 
ing the  crossing  and  that  a  failure  to  use 
such  extra  diligence  would  be  negligence  as  to 
the  plaintiff,  as  well  as  to  persons  who  might 


be  traveling  upon  the  dirt  road.  But  such 
Is  not  the  law.  The  evidence  was  calculated 
to  mislead  the  jury,  and  cause  them  to  find 
against  the  railroad  company  upon  the  ab- 
sence of  some  act  of  diligence  which  they 
might  have  imagined  to  be  necessary  and 
proper  under  the  conditions  testified  to. 
The  testimony  was  conflicting  as  to  whether 
the  whistle  was  blovra  and  the  bell  rung,  and 
under  these  conditions  this  testimony  was 
material,  and  the  admission  of  it  was  such 
error  as  requires  a  reversal  of  the  judgments 
of  the  district  court  and  Court  of  Civil  Ap- 
peals. 

Plaintiff  In  error  presents  in  Its  application 
36  grounds  of  error;   but  we  think  it  unnec- 
essary to  discuss  them  In  detail,  as  many  of 
them  present  questions  which  will  not  prob- 
ably arise  on  another  trial.    The  charge  of 
the  court  did  not  fully  present  to  the  Jury  the 
issue  of  discovered  p^il,  and  the  attorneys 
for  the  railroad  company  requested  a  number 
of  special  charges  which  were  refused.    In- 
stead of  discussing  the  special  charges  sep- 
arately, we  will  state  the  law  applicable  to 
the  facts.    The  enginemen,  being  ignorant  of 
O'Donnell's  deafness,  were  charged  with  no 
duty  which  would  arise  from  the  existence 
of  that  Infirmity;  but  they  had  the  right  to 
treat  him  as  a  person  In  full  possession  of 
his  senses,  and,  seeing  him  near  the  track, 
might  presume  that  he  would  make  proper 
use  of  his  faculties,  and  would  get  far  enough 
away  from  the  track  to  Insure  his  own  safety. 
They  were  not  required  to  anticipate  that  he 
would  be  guilty  of  an  act  of  negligence,  either 
by  remaining  in  danger,  If  he  was  so,  or  by 
putting    himself    in    danger.    If    O'Donnell 
was  negligent,  to  render  the  railroad  com- 
pany liable,  the  evidence  must  show    that 
O'Donnell  was  in  a  place  of  danger  when 
seen  by  the  employes,  that  the  men  in  charge 
of  the  engine  saw  him  and  realized  that  be 
was  in  a  dangerous  position,  and  also  that  be 
either  could  not  or  would  not  probably  extri- 
cate himself  from  the  dangerous  situation,  or 
that  O'Donnell  would  probably  put  himself  in 
danger.     Railway    Co.    ▼.    Shetter,    04    Tex. 
199,  59  S.  W.  533;    Sanches  v.  Railway  Cc 
88  Tex.  119.  SO  8.  W.  431.    In  Ft  Worth  & 
Denver  City  By.  Co.  v.  Shetter,  above  cited, 
this  court  said:    "A  person  walking  negli- 
gently along  a  railroad  trade  in  troot  of  a 
moving  train  will  surely  be  hurt,  onlesB  the 
train  stops  or  he  gets  out  of  its  way.     In 
a  sense  he  may  be  said  to  be  In  danger;   but 
those  controlling  the  train  are  not  required 
to  assume  that  by  bis  negligent  failure  to 
act  he  will  remain  In  danger.    It  is   only 
when  they  have  realized  that  be  cannot  or 
will  not  get  out  of  the  way  that  the  duty  of 
averting  a  collision  arises.    Certainly   It    Is 
at  least  equally  true  that  trainmen  are  not 
bound  to  assume  that  a  person  not  on  the 
track  win  get  on  It  where  it  would  be  negli- 
gent and  dangerous  for  him  to  do  ao;    and. 
as  they  would  not  be  bound  to  assume  It 
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a  Jury  could  not  properly  find  tbat  they  knew 
It  would  be  done,  In  tbe  absence  of  proof  of 
knowledge." 

For  tbe  error  Indicated,  tbe  judgments  are 
reversed,  and  the  cause  Is  remanded. 


BELTON  OIL  CO.  ▼.  GULF,  C.  &  S.  F.  RT. 
CO. 

(Ooort  ot  CItII   Appeals   of   Texas.    Jan.    17, 
1906.) 

GaBRIEBB SHIFIflENT  OF  FBEIOUT— CHABGES 

— CoNSTBtrcrrioN  of  Ooktbaot. 

Where,  under  a  written  contract,  a  carrier 
was  to  accept  and  ship  freight  according  to 
the  shipper's  scale  of  weights,  with  a  proviso 
that  the  carrier  could  from  time  to  tune  in- 
spect the  hooka  of  the  shipper  to  yerify  the 
weights,  and  that  the  shipper  would  pay  all 
undercharges  found  due,  the  carrier  was  not  pre- 
clnded  from  going  behind  bills  of  lading  and 
freight  bills  sigiied  by  it  and  showing  that  the 
weights  furnished  by  the  defendant  were  incor- 
rect, and  recover  shortage,  though  the  carrier's 
agent  knew  of  the  shortage  at  the  time  the 
shipments  were  made. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  {  865.] 

Error  from  Bell  Oonnty  Court:  W.  R. 
Butler,  Judge. 

Action  by  tbe  Gulf,  Colorado  &  Santa  F6 
Railway  Company  against  tbe  Belton  Oil 
Company.  From  Judgment  In  favor  of  tbe 
plahitlff,  defendant  brings  error.    Affirmed. 

John  B.  Durrett,  for  plaintiff  In  error. 
J.  W.  Terry  and  A.  H.  Culwell,  for  defendant 
in  error. 

KET,  J.  The  Gulf,  Colorado  &  Santa  V6 
Railway  Company  brought  this  suit  against 
the  Belton  Oil  Company  for  tbe  recovery  of 
$3;ri34,  alleged  to  be  owing  by  tbe  defendant 
(or  a  balance  of  freight  charges  on  certain 
shipments  of  cottonnseed  meal,  cake,  and  htills 
shipped  over  the  plalntifTs  railroad.  The 
defendant  pleaded  a  general  denial,  failure 
of  consideration,  breach  of  tbe  contract  by 
the  plaintiff,  and  final  settlement  upon  an 
account  stated.  Tbe  case  was  submitted  to 
the  county  Judge,  who  rendered  Judgment  for 
the  plaintiff  for  $196.58,  and  the  defendant 
has  brought  the  case  to  tbla  court  by  writ 
of  error. 

There  is  no  statement  of  facts  In  the  tran- 
script, and  tbe  case  Is  submitted  in  this 
conrt  upon  the  trial  Judge's  findings  of  fact 
There  la  but  one  assignment  of  error,  which 
asserts  tbat  tbe  trial  court  erred  In  its 
conclusion  of  law  tbat  tbe  facts  found  did 
Dot  constitute  an  account  stated  such  as 
wonld  preclude  the  plaintiff  from  a  recovery. 
Tbe  plaintiff  pleaded  a  written  contract,  by 
the  terms  of  which  It  was  to  accept  and  ship 
freight  for  tbe  defendant  according  to  the 
defendant's  scale  of  weights,  with  tbe  pro- 
viso that  the  "plaintiff,  through  Its  auditor, 
or  other  duly  accredited  representative, 
would  be  permitted,  from  time  to  time,  to 
ioqiect  tbe  books  and  records  of  the  de- 
ftndant  onnpany,  for  the  purpose  of  verify- 


Ing  the  rendition  of  weights  as  made  by  said 
defendant  company,  and  tbat  should  such 
inspection  show  Incorrect  returns,  by  clerical 
error  or  otherwise,  wblcb  deprived  the  plain- 
tiff company  of  its  Just  revenue,  the  defend- 
ant company  would,  on  presentation  by  tbe 
plaintiff  of  Its  bill  covering  same,  promptly 
pay  all  undercharges  found  due."  The  find- 
ings of  the  trial  court  show  tliat  the  contract 
was  made  as  alleged  In  tbe  plaintiff's  petition. 

In'  view  of  the  provision  of  the  contract 
Just  quoted,  we  hold  that  tbe  railway  com- 
pany was  not  precluded  from  going  behind 
the  bills  of  lading  and  freight  bills  signed 
by  it  and  showing  that  tbe  weights  furnished 
by  tbe  defendant  were  incorrect,  and  re- 
covering for  the  shortage,  although  tbe  plain- 
tiff's agent  who  received  tbe  various  ship- 
ments knew  of  the  existence  of  tbe  shortage 
at  the  time  tbe  shipments  were  made  and 
tbe  freights  paid.  We  think  tiie  purpose  of 
the  stipulation  referred  to  was  to  reserve 
the  right  for  a  reasonable  time  to  correct 
errors  in  weights,  and  tbat  such  right  was 
not  destroyed  by  making  out  bills  according 
to  tbe  weights  furnished  by  tbe  defendant 
and  receiving  payment  therefor  firom  the  de- 
fendant The  stipulation  that  the  plaintiff 
would  accept  tbe  scale  of  weights  of  tbe 
defendant  on  all  consignments  in  car  load 
lots,  and  that  Inspections  might  be  made  by 
its  auditor,  or  other  duly  accredited  repre- 
sentative, and  that  same  might  be  made  from 
time  to  time,  negatived  the  Iden  tbat  it  was 
intended  that  the  Inspection  should  be  made 
at  the  very  time  the  several  shipments  were 
tendered,  and  not  after  they  had  been  made 
and  freight  charges  paid  according  to  tbe 
weights  furnished  by  tbe  defendant 

No  error  has  been  pointed  out  and  tbe 
Judgment  is  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  NICHOLS. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  9,  1005. 
On   Rehearing,    Jan.   27,   1906.) 

1.  Masteb  ano  Sebvart — Fkixow  Sebvants. 

One  working  about  a  depot,  under  the  em- 
ployment of  the  local  agent,  and  a  porter  on  a 
passenger  train,  under  employment  from  a  dif- 
ferent source,  are  not  fellow  servants  within  the 
fellow  servant  act 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  {{  475-479,  499.] 

2.  SaUE — ^ASSUUFTION    OF    RlSK — COKPLAINT 

TO  Masteb. 

A  depot  employ&  injured  by  slipping  on 
the  snow  on  the  platform,  cannot  escape  being 
held  to  have  assumed  the  risk  therefrom,  be- 
cause of  his  having  complained  thereof  to  the 
depot  agent,  and  the  latter  having  promised  to 
have  it  removed;  it  appearing  that  he  re- 
quested the  removal  of  snow  merely  for  the 
comfort  of  himself  and  the  passengers,  and  not 
from    apprehension    of   danger. 

[EJd.  Note. — For  cases  in  point,  see  vol.  34, 
C«nt  Dig.  iifaster  and  Servant  SS  636, 641-647.] 

Appeal  from  District  Court,  Eastland  Coun- 
ty; D.  K.  Scott,  Special  Judge. 
Action  by  J.  S.  Nichols  against  tbe  Texas 
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&  Pacific  Railway  Company.    Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

H.  C.  Shropshire,  for  appellant  Earl  Con- 
ner and  B.  W.  Patterson,  for  appellee. 

STEPHENS,  3.  Appellee  was  working  for 
appellant  at  Its  freight  and  passenger  depot 
at  Cisco,  Tex.,  under  the  direction  of  the  local 
agent,  and,  while  engaged  in  handling  freight 
and  baggage  and  assiatlng  to  load  and  un- 
load the  same,  undertook,  in  connection 
with  Will  GilUs,  a  train  porter,  to  lift  a 
heavy  trunk  from  the  depot  platform  to  the 
baggage  car,  when  the  trunk  slipped  out  of 
the  hands  of  the  latter  and  fell  on  appellee, 
producing  the  injuries  of  which  he  com- 
plains. 

The  evidence  warranted  a  finding  that  Will 
GlUis  was  guilty  of  negligence  In  not  taking 
better  hold  of  the  trunk,  and  that  this 
caused  It  to  slip  out  of  his  hands  and  pro- 
duced the  injury  complained  of.  The  testi- 
mony also  raised  the  issue  of  negligence 
alleged  against  appellant  as  to  the  condition 
of  the  depot  platform.  The  testimony  as  to 
the  character  and  extent  of  appellee's  In- 
juries was  not  altogether  satisfactory,  but 
we  are  not  able  to  say  that  it  clearly  did  not 
warrant  the  verdict 

The  tliird  paragraph  of  the  charge,  sub- 
mitting these  Issues  to  the  jury,  is  not  sub- 
ject to  any  of  the  numerous  objections  urged 
against  It  in  appellant's  brief.  The  Inst  clause 
of  the  sixth  paragraph  answers  all  the  objec- 
tions urged  to  this  paragraph  of  the  charge, 
except  the  one  stated  in  the  fourth  and. 
fifth  propositions  under  the  second  assign- 
ment, which  is  answered  by  the  testimony  ot 
appellee,  to  the  effect  that  he  had  called  at- 
tention to  the  condition  of  the  platform,  and 
that  the  local  agent  bad  promised  to  have  the 
Ice  removed  therefrom. 

The  court  did  not  err  in  refusing  to  give 
the  numerous  special  charges  submitted  by 
appellant  One  or  two  of  them  only  will  be 
noticed.  The  eighth  special  charge  was 
properly  refused  because  appellee,  who  was 
working  about  the  depot  under  the  employ- 
ment and  direction  of  the  local  agent  was 
not  within  the  meaning  of  our  present  fel- 
low servant  act  in  the  same  grade  of  em- 
ployment with  Will  Gillis,  who  was  porter 
on  the  passenger  train  under  employment 
from  a  different  source.  Such  we  under- 
stand to  be  the  construction  given  that 
law  in  Railway  v.  Blmore  (I'ex.  Civ.  App.) 
79  S.  W.  891. 

The  nineteenth  assignment  complaining  of 
the  refusal  to  give  the  seventh  special  charge, 
has  given  us  more  trouble  than  any  other, 
but  we  have  finally  concluded  that  the  evi- 
dence did  not  quite  raise  the  issue  as  it  was 
presented  in  that  charge.  While  the  testi- 
mony of  the  local  agent  tended  to  prove 
that  the  duty  of  making  slight  temporary  re- 
pairs about  the  depot  rested  on  appellee. 
It  did  not  quite  make  it  his  duty  to  keep 


a  lookout  for  defects,  as  appellant  sought  by 
this  charge  to  have  the  jury  Instructed. 

The  testimony  complained  of  in  the  twen- 
tieth and  twenty-first  assignments  was  com- 
petent as  impeaching  testimony. 

All  Issues  being  disposed  of  by  the  above 
conclusions,  the  judgment  stands  affirmed. 

Motion  for  Rehearing. 

On  the  original  hearing,  the  conclosioa 
was  reached  that  the  court  did  not  err  in 
refusing  to  give  any  of  the  dozen  or  mors 
special  charges  requested  by  appellant  two 
of  which  only  were  discussed  in  the  oplaton 
then  filed.  We  are  now  of  the  opinion,  on 
reconsideration  of  the  case,  that  the  court 
should  have  given  the  fifth  special  'charge, 
reading:  "In  this  case  you  are  instructed 
that  you  will  disregard  all  testimony  in  re- 
gard to  any  promise  made  to  plaintiff  by 
defendant  to  remove  the  snow  and  sleet  off 
of  and  to  repair  the  platform  in  controversy 
unless  you  find  and  believe  from  the  evidence 
before  yon  that  such  promise  was  made  to 
plaintiff  by  defendant  in  response  to  an  ob- 
jection by  the  plaintiff  to  further  work  and 
discbarge  his  duties  upon  said  platform  and 
that  such  promise  was  made  for  the  purpose 
of  inducing  plaintiff  to  remain  in  the  em- 
ployment of  defendant"  That  this  phase 
of  the  issue  of  assiuned  risk  was  raised  by 
the  evidence  Is  shown  by  the  following  testi-' 
mony  of  appellee  given  on  cross-examination : 
"At  the  time  of  the  accident  the  snow  and 
sleet  had  been  on  the  ground  8  or  10  days. 
In  getting  the  baggage  from  the  baggage 
room  to  the  train  I  would  turn  the  trunks 
over  and  over  on  the  platform  with  my 
hands  on  the  Ice  and  snow,  and  the  baggage 
from  the  train  was  just  dumped  out  of  the 
car  onto  the  snow  and  mud.  The  first  time 
I  mentioned  to  the  agent  about  having  the 
snow  removed  from  the  platform  must  have 
been  two  or  three  days  after  the  snow  fell; 
I  know  I  mentioned  it  to  him  five  or  six 
times  prior  to  the  time  I  got  hurt  I^e 
reason  I  did  not  mention  it  to  him  the  first 
day  after  the  snow  fell  was  because  I  kept 
thinking  it  would  melt  off.  I  don't  remember 
the  words  I  used  the  first  time  I  mentioned 
it  to  him,  but  It  was  that  I  wished  he  would 
have  the  section  hands  clean  It  off;  I  sup 
pose  that  is  all  I  said  to  him  about  having 
the  snow  cleaned  off.  I  told  him  that  several 
times,  and  that  we  could  not  work  on  it  I 
was  thinking  about  it  making  me  sick  and 
did  not  think  about  having  any  accident 
Some  times  Mr.  IJangston  would  make  no 
reply  at  all  and  some  times  he  would  say 
that  as  soon  as  he  could  see  the  section  men 
he  would  have  it  cleaned  off,  but  he  never 
did.  I  also  told  him  about  passengers  kick- 
ing about  handling  their  trunks  there  in  the 
snow  and  sleet.  One  time  it  was  a  drummer 
and  another  time  a  lady  complained  about 
it  When  I  told  Mr.  Langston  that  be  said 
he  would  let  them  know  that  he  was  agent 
there  and  that  he  would  have  It  cleaned  off 
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when  he  got  ready.  I  don't  remember  the 
date  I  told  him  tbat;  it  was  during  the  time 
tike  snow  was  on  the  platform;  I  Icnow  it 
was  aot  on  the  day  the  accident  occurred.  A 
lady  had  a  new  trunk  and  spoke  to  me  about 
bandllng  her  trunk  In  the  sleet  and  I  told 
iier  that  Mr.  Langston  was  agent  and  that 
sbe  could  see  him,  and  she  saw  him  about 
It"  It  la  unreasonable  to  suppose  that  ap- 
pellee thought  of  giving  up  a  permanent 
job  on  account  of  a  Texas  snow,  which  be 
"kept  thinking"  would  soon  "melt  off."  His 
testimony  indicates  rather  that  he  requested 
tlie  removal  of  the  snow  for  the  comfort 
of  himself  and  passengers  and  not  from  ap- 
prehension of  danger. 

The  law  on  this  subject  is  very  clearly 
stated  by  the  Supreme  Judicial  Court  of 
Massachusetts  in  Lewis  v.  New  York  &  New 
England  R.  R.  Co.,  reported  in  10  Lawy. 
Rep.  Ann.  513,  also  In  26  N.  E.  431,  which 
was  a  case  of  personal  injury  caused  by 
the  rotten  and  defective  condition  of  a  pier 
in  a  drawbridge  over  Fort  Point  Channel 
in  Boston  of  which  condition  the  party  com- 
plaining had  knowledge  before  the  accident 
and  sought  to  escape  the  legal  consequences 
of  this  fact  on  the  ground  tbat  he  had  com-; 
plained  to  the  superintendent  of  the  company 
owning  the  bridge  of  the  condition  of  the 
pier,  and  tbat  the  superintendent  had  prom- 
ised a  few  days  before  the  accident  to  re- 
pair it  In  disposing  of  this  case  the  court 
lay:  "me  plaintiff  seems  to  have  called  the 
attention  of  the  superintendent  to  the  condl- 
ti(Hi  of  the  pier,  and  to  have  urged  its  re- 
pair, not  on  his  own  acount,  nor  because  the 
discbarge  of  his  duties  was  rendered  more 
dangerous,  nor  because  he  had  any  intention 
of  leaving  If  the  pier  was  not  repaired,  but 
he  seems  to  have  acted  in  the  interests  of  the 
company  and  in  order  to  prevent  strangers 
and  others  coming  on  to  the  pier,  not  know- 
ing where  to  go,  from  getting  hurt  The 
natural  and  reasonable  inference  from  his 
conversation  Is  that  he  expected  to  remain 
there,  and,  knowing  the  condltlcm  of  the  pier, 
expected  to  take  the  risk.  His  subsequent 
conduct  in  returning  to  the  same  position  in 
tbe  following  September  and  remaining  till 
tbe  next  summer  without  anything  being 
done  to  tbe  pier,  and  thus  leaving,  not  foq 
that  but  for  some  other  reason,  is  also  n 
strong  circumstance  tending  to  show  that 
tie  did  not  rely  upon  tbe  superintendent's 
statements  in  regard  to  repairing  the  pier 
U  a  reason  for  continuing  in  the  service  of 
the  defendant 

"Most  If  not  all,  tbe  cases  to  which  our 
tttaition  has  been  directed  by  the  plalntifTs 
counsel  go  upon  the  ground  that  the  servant 
was  led  to  continue  at  his  employment  by  the 
master's  promise  that  the  defect  complained 
of  should  be  remedied.  In  some  of  tbem 
U>ere  Is  a  direct  request  to  tbe  servant  by 


the  master  or  bis  representative  to  do  so. 
No  case,  we  think,  has  gone  so  far  as  to 
bold  tbat  where  the  servant  does  not  com- 
plain on  bis  own  account  and  continues  in 
his  employment  with  full  knowledge  of  the 
risk,  be  can  recover  of  the  master  because 
tbe  latter,  when  tbe  defective  condition  was 
called  to  bis  attention  by  tbe  servant,  gave 
assurances  which  did  not  Induce  the  servant 
to  remain  tbat  tbe  defect  should  be  reme- 
died." This  decision,  together  with  Sweeney 
V.  Envelop  Co.,  101  N.  T.  520,  5  N.  E.  358, 
54  Am.  Rep.  722;  and  Bodwell  v.  Manu- 
facturing Co.  (N.  H.)  47  Atl.  613,  in  line  with 
It,  Is  referred  to  with  approval  by  tbe  Su- 
preme Court  of  this  state  in  O.,  C.  &  S.  F. 
Ry.  Co.  V.  Garren,  74  S.  W.  897,  and  undoubt- 
edly states  the  law. 

It  seems  at  least  doubtful  whether  the 
preaence  of  snow  and  ice  on  the  platform 
should  have  been  submitted  to  the  jury  at 
all  as  a  distinct  ground  of  recovery,  indeed, 
we  think  it  should  not  have  been,  and  conse- 
quently whether  that  feature  of  assumed 
risk  should  have  been  submitted  to  the  ivrj, 
but  both  issues  were  submitted  and  the  lat- 
ter In  a  manner  calculated  to  mislead  tbe 
jury  in  the  absence  of  further  instructions, 
and  for  that  reason  the  phase  of  the  issue 
of  assiuned  risk  covered  by  tbe  special 
charge  quoted  above,  which  was  not  in- 
cluded in  the  main  charge,  should  have  been 
submitted  substantinlly  as  requested. 

Because  the  court  refused  to  give  this 
special  charge  tbe  rehearing  is  granted,  tbe 
judgment  reversed,  and  the  cause  remanded, 
for  a  new  trial. 


RTANS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 
1906.) 

Cbiminai.  Law— Appeax,— Record— Showing 
Affbovaj.  of  Statement  of  Facts. 

Where  the  record  on  appeal  does  not  show 
tbat  tbe  statement  of  facta  was  approved  by  the 
trial  judge,  such  statement  cannot  be  considered. 

Appeal  from  Erath  County  Court;  M.  J. 
Thompson,  Judge. 

Henry  Ryans  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

Oxford  &  Carlton,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Conviction  of  violating  the 
local  option  law ;  fine  Imposed  being  {25  and 
20  days  in  jail. 

The  record  does  not  show  that  the  state- 
ment of  facts  was  approved  by  the  trial 
judge.  Without  such  approval  the  state- 
ment of  facts  cannot  be  considered.  Tbe 
questions  presented  in  the  record  cannot  be 
reviewed  In  the  absence  of  the  facts. 

No  error  appearing,  the  judgment  is  af- 
firmed. 
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TRANKLIN  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 

InFOmCATION — FlIJE    MaBK — SUFFIOIBNCT. 

A  file  mark  on  an  information,  as  followa: 
"Filed  Angrust  15,  1905.  R.  L.  R.,  County 
Clerk" — was  sufficient,  as  the  court  could  take 
judicial  notice  that  R.  was  county  clerk. 

Appeal  from  Franklin  County  Court;  R. 
F.  Milam,  Judge. 

Cliff  Franklin  was  convicted  of  violating 
the  Sunday  law,  and  appeals.    AflSrmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  Sunday  law,  and  fined  $40. 

There  is  neither  bill  of  exceptions  nor 
statement  of  facts  in  the  record.  The  com- 
plaint and  information  follow  approved  pre- 
cedents. Appellant  Insists  that  the  file  marb 
on  the  information  is  not  sufficient  It  Is 
as  follows:  "Filed  August  15,  1906,  R.  L. 
Rogers,  County  Clerk."  The  county  judge 
could  take  judicial  cognizance  of  the  fact 
that  R.  L.  Rogers  was  county  clerk  of  Tar- 
rant county.  Besides,  appeTlant  has  not 
made  it  to  appear  that  he  .was  not  the  coun- 
ty clerk  of  Tarrant  county,  and  presump- 
tions will  be  Indulged  in  favor  of  the  record. 

No  error  Is  presented,  and  the  Judgment 
is  affirmed. 


MARKS  V.  STATE. 
(Court  of  Criminal  Aspeals  of  Texas.    Feb.  7, 

OumKAi,    Law — Evidence — CIorvebsations 

Between  I^ibd  Pebsons. 

Testimony  of  conversations  between  third 
persons,  out  of  the  presence  and  hearing  of  ac- 
cused, and  tending  to  incriminate  him,  are  in- 
a^isaible. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  f  950.] 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judga 

S.  Marks  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

W.  E.  Spell,  Walter  Collins,  and  Lewis  & 
Phillips,  for  appellant  Howard  Martin, 
Asst  'Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Conviction  for  violating  the 
local  option  law. 

Bill  of  exceptions  No.  4  shows  that  the  state 
placed  Jim  Simpson  on  the  stand,  "and  asked 
witness,  what  he  did  with  the  whisky  after 
witness  Hooks  asked  him  about  It  And  wit- 
ness was  permitted  to  answer,  over  objection 
of  defendant:  'Mr.  Hooks  says  I  know  you 
hid  It  and  you  get  it;  you  are  not  Into  any- 
thing, but  he  says.  If  you  go  up  and  swear 
a  He,  you  will  be  Into  it,  and  they  will  send 
you  to  the  penitentiary.  He  told  me  to  go 
and  get  It  and  I  went  and  got  It  and  he 
says,  you  come  and  go  to  town,  and  he  brought 


me  to  the  sherifTs  office,  and  gave  it  to  Mr. 
Satterfleld.' " 

Bill  No.  8  shows,  that  while  the  same  wit- 
ness, Simpson,  was  on  the  stand,  state's 
counsel  asked,  "  If  the  witness  Hooks  called 
on  him  for  anything  down  at  the  compress, 
and  If  so,  what  he  called  on  him  for.*  To 
which  defendant  objected,  because  immaterial, 
out  of  the  presence  of  defendant,  called  for 
a  conversation  between  the  two  witnesses. 
Which  objections  were  overruled  and  witness 
answered,  *That  Mr.  Hooks  asked  him  what  be 
did  with  that  whisky  he  got  from  Marks.'  '* 
All  of  this  testimony  was  elicited  from  the 
witness  as  a  conversation  out  of  the  presence 
and  hearing  of  defendant ;  was  hearsay  and 
highly  prejudicial  to  the  rights  of  defendant. 
The  facts  show  that  prosecutor,  Jim  Simp- 
son, was  seen  coming  out  of  defendant's  store, 
and  subsequently,  while  at  the  compress,  wit- 
ness Hooks  had  the  conversations  with  bin' 
above  detailed.  It  Is  never  permissible  to 
prove  conversations  between  third  parties  out 
of  the  presence  of  defendant  which  have  a 
criminative  effect  upon  defendant  We  would 
not  be  understood  as  holding  that  each  wit- 
ness could  not  testify  to  what  he  saw ;  wbat 
he  did.  If  the  same  had  any  pertinent  bear- 
ing upon  the  Identity  of  the  whisky  which 
Is  alleged  to  have  been  sold;  or  either  of 
the  witnesses  can  testify  to  any  fact  that 
goes  to  Identify  and  connect  appellant  with 
the  sale  of  the  whisky. 

Accordingly  the  judgment  Is  reversed,  and 
the  cause  remanded. 


ABLES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  7. 
1906.) 

O  amim  0 — Evidence — S  rPFiciENCT. 

In  a  prosecution  for  gaming,  evidence  held 
not  sufficient  to  support  a  conviction. 

Appeal  from  Tarrant  County  Court;  R. 
F.  Milan,  Judge. 

Albert  Abies  was  convicted  of  gaming,  and 
appeals.    Reversed. 

i      Baskln,   Dodge  &   Baskin,   for   appellant 
I  Howard  Martin,  Asst  Atty.  Gen.,   for  the 

!  State. 

I 

I      DAVIDSON,  P.  J.    Appellant  was  convlct- 
.  ed  of  gaming. 

The  contention  Is  made  that  the  evidence 
'  Is  not  sufficient    The  evidence  of  three  wit- 
nesses is  embodied  In  a  short  statement  of 
',  agreed  facts.    When  the  parties  approached 
,  the  house,  they  found  the  door  closed  and 
'  heard  the  noise  of  several  persons  on  the 
:  luRlde.    They  called  to  those  on  the  inside, 
and  asked  that  the  door  be  opened.     Some 
'  one  asked  from  the  inside  who  was  at  the 
door.    From  the  outside  the  reply  was  that 
It  was  Will  Snow.     Some  one  on  the  Inside 
says:    "That   Is    not    Snow's    voice."    Just 
then  one  of  the  parties  on  the  Inside  came 
to  the  door,  where  a  tow  sack  was  stretched 
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across  In  place  of  a  glaan  tbat  had  been 
broken,  and  placed  his  ear  against  the  sack 
u  If  trying  to  bear  what  wag  going  on  on 
the  outside,  when  one  of  the  officers  caught 
Mm  by  the  hair  of  bis  head.  Then  there  com- 
menced a  loud  rumbling  noise  on  the  inside 
ts  If  persons  were  getting  out  The  officers 
were  then  admitted,  and  found  defendant 
and  other  parties  In  the  room.  In  this  con- 
nection officer  Balderbach  testified  that  de- 
fendant was  standing  by  the  door.  There 
was  also  a  table  covered  with  cloth.  There 
was  also  three  decks  of  cards  In  a  stove 
and  one  deck  under  "a  matting."  The  other 
parties  broke  out  and  were  not  arrested. 
None  of  these  witnesses  saw  any  card  play- 
ing or  betting.  This  is  the  case.  We  do  not 
beUere  this  evidence  la  sufficient  to  Justify 
the  conviction. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded. 


KINCAID  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  7, 
1906.) 

iMOXTCATINa    lilQUOBS  —  VlOLATIKQ    LOCAI. 

OmoK  Law — Evidence. 

On  a  trial  for  violating  the  local  option 
law,  prosecutor  testified  that  defendant  sold  him 
alcohol  and  pat  it  In  a  bottle  containing  grated 
hore-radish.  The  evidence  showed  that  the  prep- 
aration was  medicinal  and  could  not  be  used  as 
a  beverage,  though  it  would  intoxicate.  HtU 
insufficient  to  show  a  sale  in  violation  of  the 
law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Ont.  Dig.  Intoxicating  Liquors,  {g  142-146, 
3ia] 

Appeal  from  Eastland  County  Conrt ;  O.  D. 
Spann,  Judge 

J.  R.  Klncald  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.  Re- 
versed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Stat& 

BROOKS,  J.  Conviction  of  violating  the 
local  option  law.  This  case  was  tried  before 
the  court,  without  a  jury.  The  only  ques- 
tion to  be  considered  is  the  sufficiency  of  tbe 
evidence. 

Prosecutor  testified  tbat  be  went  to  appel- 
lant's drug  store  with  a  bottle,  which  con- 
tained ten  cents  worth  of  grated  horse-radish, 
and  told  appellant  be  wanted  him  to  fill  the 
remainder  of  the  bottle  by  putting  alcohol 
over  tbe  horse-radish.  Appellant  did  this, 
for  which  he  received  from  prosecutor  50 
oents.  Prosecutor  further  testlflrd  that  bla 
wife  was  sufTering  from  neuralgia,  and  that 
this  preparation  was  a  good  remedy  there- 
for. J.  J.  Martin,  a  pharmacist,  testified  that 
this  preparation  Is  a  household  remedy,  and 
1«  recognized  by  all  druggists  as  purely  a 
medicine,  and  Is  frequently  prepared  without 
prescription;  tbat  no  more  alcohol  was  used 
in  the  preparation  than   is  prescribed   by  j 


formula  laid  down  In  tbe  United  States 
Pharmacopoeia,  which  was  not  more  than 
necessary  to  extract  tbe  strength  of  the  drug 
In  the  bottle ;  that  borse-radlsh  Is  very  strong 
and  hot,  and  it  would  be  Impracticable  for 
one  to  drink  tbe  mixture  prepared  by  appel- 
lant for  Taylor.  Witness  admitted,  however, 
that  a  person  could  drink  It,  and  It  would 
Intoxicate  just  as  any  other  tincture  contain- 
ing alcohol,  but  tbat  It  could  not  be  used  as 
a  beverage.  Appellant's  Insistence  Is  tbat 
the  preparation,  ag  prepared,  Is  not  Intoxi- 
cating liquor  witbin  the  meaning  of  tbe  local 
option  law,  and  that  It  was  not  capable  of  be- 
ing practically  used  as  a  beverage.  These 
facts  were  submitted  to  tbe  court,  and  he 
found  appellant  guilty.  We  do  not  think 
the  facts  are  sufficient  to  support  tbe  finding 
of  the  court  Tbe  mixture  appears  to  have 
been  used  as  a  medicine,  and  could  not  have 
been  drunk  in  reasonable  quantities  as  would 
produce  Intoxication. 

Accordingly  the  judgment  Is  reversed,  and 
the  cause  remanded. 


BENNETT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 
1906.) 

1.  Sunday — Statutobt  Pbo visions — CoNSn- 

TUTIONAXJTY. 

The  Sunday  law  la  not  violative  of  Const 
art  16,  I  20,  known  as  the  local  option  section 
of  the  Constitution. 

[Ed.  Note. — For  cases  In  point  see  vol.  45, 
Cent  Dig.  Sunday,  {  2.] 

2.  Sawie — SusrENSioN  or  Statute  as  to  Liq* 
UOB  Dealeb. 

The  Sunday  law  Is  not  suspended  as  to  a 
licensed  liquor  dealer  by  reason  of  his  license. 

S.   INFOBILATION   —  FILING  —   SlONATUBE   OF 
CI.EBK. 

Where  a  complaint  showed  that  It  was 
sworn  to  before  the  county  attorney,  and  the- 
information  was  presented  by  the  same  oEBcer 
in  the  county  court,  and  they  were  indorsed; 
"Filed  August  15,  1005.  R.  L.  B.,  County 
Clerk" — a  motion  to  quash  the  complaint  and* 
Information,  on  the  ground  that  It  did  not  ap- 
pear with  sufficient  certainty  that  they  were- 
filed  in  the  county  court  or  by  the  clerk  thereof, 
was  properly  denied,  as  It  was  not  necessary 
that  the  signature  should  have  been  followed 

by    "of  the  county   court   of  county, 

Texas" ;  the  court  of  that  county  being  author- 
ized to  take  judicial  notice  of  the  identity  ot 
the  clerk. 

Appeal  from  Tarrant  County  Court;  R. 
F.  Milan,  Judge. 

J.  A.  Bennett  was  convicted  of  keeping 
bis  place  of  business  open  on  Sunday,  and  be 
appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  keeping  open  bis  place  of  business  on 
Sunday;  that  he  was  following  tbe  busInesA 
of  a  retail  liquor  dealer;  that  such  place 
was  kept  open  for  the  purpose  of  traffic  on. 
Sunday. 
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The  record  Is  without  a  statement  of  facts. 
Motion  was  made  to  qnash:  Because  the 
Sunday  law  Is  In  vlolatlou  of  article  16,  i 
20,  of  the  Constitution,  commonly  known  as 
the  "local  option  section"  of  the  Constitu- 
tion. The  decisions  are  all  the  other  way 
in  this  state.  And,  second,  because  the  Sun- 
day law  was  suspended  as  to  a  licensed  liq- 
uor dealer  by  reason  of  the  fact  that  such  li- 
cense was  granted.  There  Is  no  reason  shown 
why  this  proposition  Is  legally  correct.  In  fact, 
without  going  into  a  discussion  of  It,  we  hold 
there  is  no  merit  In  the  proposition. 

Motion  was  further  made  to  quash  the 
Information  and  complaint,  because  it  doea 
not  appear  with  sufficient  certainty  that  it 
was  filed  in  the  county  court  of  Tarrant 
county,  or  by  the  clerk  of  the  county  court 
of  Tarrant  county.  The  filing  is  as  follows: 
"Filed  August  16,  1805.  R.  U  Rogers,  Coun- 
ty Clerk."  The  point  sharply  stated  is  that 
these  two  papers  should  be  quashed  because 
they  do  not  appear  to  have  been  filed  by  the 
proper  authorl'^  In  the  proper  court  We  do 
not  think  there  is  anything  In  this  contention. 
The  complaint  shows  to  have  been  sworn  to 
before  Jeff  D.  McLean,  county  attorney  of 
Tarrant  county;  and  the  Information  was 
presented  by  the  same  officer  in  the  county 
court  of.  Tarrant  county.  When  these  were 
presented  to  the  clerk,  the  indorsement  quot- 
ed above  was  placed  <m  them.  The  statute 
does  not  require  any  particular  form  or  lan- 
guage In  which  the  filing  shall  be  done.  It 
simply  requires  that  the  paper  shall  be  filed. 
This  is  usually  done  by  the  clerk  noting  the 
fact  that  it  was  filed,  with  the  proper  ntun- 
ber  and  style  of  case,  and  signing  his  name 
officially.  We  are  not  cited  to  any  authori- 
ties, nor  have  we  been  able  to  find  any,  which 
would  require  the  county  clerk  after  signing 
It,  as  done  in  this  case,  adding  the  further  ex- 
pression, "of  the  County  Court  of  Tarrant 
County,  Texas."  If  it  is  noted  by  the  clerk 
that  the  paper  is  filed  by  him,  signing  his 
name  as  clerk,  it  is  sufficient  Of  coarse,  the 
paper  must  be  filed  in  the  proper  case,  and 
should  have  the  proper  indorsements  on  it. 
We  think  that  the  law  has  been  sufficiently 
complied  with  by  the  clerk  noting  on  it: 
"Piled  August  15,  1905,"  and  signing  his 
name  as  county  clerk.  It  is  not  necessary 
to  have  rendered  this  a  valid  filing  to  have 
added,  "Tarrant  County,  Texas."    The  court 


of  that  county  will  take  Judicial  cognizance 
that  such  clerk  Is  the  clerk  of  his  court 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


CRAIG  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 

Cbiuinai.    Law — Dbfbkses — Conviction    op 
Anothxb. 

Tile  fact  that  another  had  been  convicted 
of  keeping  a  place  open  on  Sunday,  in  violation 
of  the  Sunday  law,  was  no  bar  to  the  prosecu- 
tion of  defendant  for  the  same  offense,  since, 
if  the  facts  showed  that  he  participated  in  the 
crime,  he  would  also  be  guilty. 

Appeal  from  Tarrant  County  Court;  R.  P. 
Milan,  Judge. 

Kale  Craig  was  convicted  of  violating  the 
Sunday  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  violating 
the  Sunday  law ;  fine  imposed  being  $35. 

The  question  presented  in  regard  to  the  mo- 
tion in  arrest  of  Judgment  and  motion  to 
quash  are  the  same  as  in  cause  No.  3,564,  3. 
A.  Bennett  v.  State  Oust  decided)  92  S.  W. 
416. 

As  a  further  ground  of  the  motion  to  quash, 
it  is  alleged  that  Bennett,  whose  place  is 
charged  to  have  been  kept  open  on  the  13th 
day  of  August  1906,  has  been  convicted  for 
having  kept  open  said  place  on  Sunday,  in 
violation  of  the  law,  and  that  It  is  a  valid 
and  subsisting  Judgment  against  Bennett; 
and  appellant  urges  that  he  cannot  be  con- 
victed for  having  kept  open  the  place  for  the 
purpose  of  traffic,  because  Bennett  has  been 
convicted  for  the  same  offense,  as  evidenced 
by  copy  of  the  information  and  Judgment 
which  are  alleged  to  be  attached  to  the  mo- 
tion. However,  these  are  not  found  in  the 
record.  This  is  simply  stated  as  a  ground  of 
the  motion  to  qnash,  and  is  not  well  takoi. 
Even  if  a  proper  plea  had  been  filed  in  the 
case,  it  could  not  operate  In  favor  of  appel- 
lant if  he  violated  the  law.  It  Is  not  a  rea- 
son for  his  escaping  punishment  that  another 
man  had  been  convicted;  for,  if  the  tacts 
show  that  he  participated  in  the  crime,  both 
would  be  guilty. 

The  Judgment  is  affirmed. 
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BBNNBTT  t.  STATH. 


(Ooart  of  Criminal  A] 


of  Tuas.   Feb.  T, 


L  CBnaRAi.  liAw— Judicial  Nonoa— AppaAi. 

— PBBSmCPTIORS. 

Where,  in  a  prosecution  for  riolating  tli* 
Sunday  law,  tlie  court  took  judicial  notice  of  tlia 
tact  that  R.  waa  county  clerk  of  T.  county  when 
an  information  waa  filed.  It  would  b«  pteaumad 
on  appeal  tluit  he  waa  anch  clerk,  in  the  alnence 
of  a  showing  by  defendant  to  the  contrary. 

2.  Saxk  — FoBMKB  CoNvioTion  —  Review  — 
Statekbrt  or  Facts. 

A  plea  of  former  conviction  cannot  be  re- 
Tiewed  on  appeal,  in  the  alwenca  of  a  statement 
of  facta. 

Appeal  from  Tarrant  County  Court;  R  F. 
Milan.  Jndge. 

J.  A.  Bennett  was  convicted  of  violating 
tbe  Sunday  law,  and  be  appeals.    AlBrmed. 

Howard  Martin,  Aaat.  Atty.  Oen.,  for  the 
State. 


BROOKS,  J.  TblB  conviction  was  for  vio- 
lating the  Sunday  law,  line  Imposed  being 
125. 

Tbore  is  no  statement  of  facts  In  the  rec- 
ord. There  was  a  motion  filed  to  qnasb  tbe 
complaint  and  information,  l>ecause  not  filed 
in  the  county  court  of  Tarrant  county.  Tbe 
record  shows  that  they  were  "filed  August  14, 
3805.  R.  li.  Rogers,  County  Clepic."  The 
county  court  took  Judicial  knowledge  that 
B.  I/.  Sogers  was  county  clerk  of  Tarrant 
county.  If  this  was  not  true,  appellant 
should  have  so  shown.  Tbe  presumption  is 
that  be  was. 

Appellant  also  filed  a  plea  of  former  con- 
viction. This  plea  cannot  be  considered  In 
the  absence  of  the  statement  of  facts.  Tbe 
record  shows  that  the  plea  was  presented  to 
tbe  court,  and  tbe  court  held  it  was  not  well 
taken.  In  the  absence  of  tbe  facts  we  can- 
not ascertain  whether  there  was  any  error  In 
the  ruling  of  tbe  court 

No  error  appearing,  the  Judgment  Is  &£• 
firmed. 


CNBAL  V.   STATE. 


(Conrt  of  Crlmhial  Ai 


la  of  Texas.    Feb.  7, 


IirroxicATiHo  Liquoss— Local  Optiow  Law 

—  ViOLATIOH  — PbOSECUTION  —  EVIDENCE  — 
SUFFICIBROT. 

On  a  proeecntioB  for  violation  of  the  local 
option  law,  evidenice  considered,  and  held  insuffi- 
cient to  connect  defoidant  with  the  illegal  sale. 

Appeal  from  Grayson  Connty  Court;  O.  P. 
Webb,  Judge. 

Horace  O'Neal  was  convicted  of  violating 
Uie  local  option  law,  and  he  appeals.  Re- 
versed. 

Howard  5fartln,  Asst  Atty.  Gen.,  for  tbe 
State. 

92  8,W.— 27 


BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  fined  |76  and 
CO  days  In  Jail. 

Prosecuting  witness,  Everett  Fairlescs  testi- 
fied that  be  bad  been  in  the  employ  of  Sam 
Bleb  (constable)  as  a  spotter  for  local  op- 
tion violations;  that  about  December  21, 
1904,  he,  together  with  H.  S.  Rich,  Pete 
Hasey,  Joe  Goode,  and  Munger  were  in  Deni- 
son,  Grayson  county;  that,  while  there,  he 
went  Into  Mike  Sweeney's  cold  storage;  that 
appellant  was  there  behind  the  bar  at  tbe 
end  of  the  bar  near  the  door.  At  tbe  other 
end  of  tbe  bar  was  a  uegro  porter,  also  be- 
hind the  bar ;  that  witness  called  on  the  negro 
for  some  "tea,"  and  witness  and  Pete  Hasey 
went  back  Into  tbe  rear  of  the  bnildlng,  into 
a  domino  room ;  that  the  uegro  porter  soon 
brought  him  two  half-pints  of  whisky,  wrap- 
ped up  in  a  paper,  and  the  witness  paid 
the  porter  therefor;  tbat  be  did  not  remem- 
ber telling  Sam  Rich  tbat  witness  bought 
this  whisky  ftom  appellant ;  that  he  had  been 
in  Sweeney's  place  of  buslnes  several  times 
theretofore;  that  while  in  Denison,  after 
tbe  transaction  here  detailed,  Pete  Hasey 
brought  this  witness  a  paper  to  sign,  to  the 
effect  that  be  had  not  purchased  any  whisky 
from  defendant,  which  witness  signed  and 
swore  to  before  a  notary  public;  that  some 
time  thereafter  Pete  Hasey  handed  witness  $10 
and  said,  "Herelsapresentforyou;"  tbat  wit- 
ness did  not  know  where  Pete  Hasey  got 
this  money.  Witness  further  stated  that  he 
did  not  purchase  this  whisky  from  appel- 
lant; that  he  had  no  conversation  or  trans- 
action with  appellant  Pete  Hasey  testified, 
substantially  as  did  witness  Falrless,  and 
states  he  gave  Falrless  $10,  and  tbe  money 
was  handed  him  to  be  given  to  Falrless  by  a 
man  he  did  not  know.  Sam  Rich,  the  con- 
stable, swore  that  Falrless  and  Hasey  told 
blm  tbat  they  bought  whisky  from  appel- 
lant Joe  Goode  testified  that  said  prose- 
cuting witnesses  told  him  that  the  whisky 
was  purchased  from  appellant.  Fred  Mimger 
testified,  that  he  was  deputy  sberlfF  of  Gray- 
son county,  and  was  in  Mike  Sweeney's  place 
of  business  the  night  that  Fairfess  got  the 
whisky;  that  be  was  standing  back  by  the 
stove  near  tbe  rear  end  of  the  bar,  where  the 
negro  porter  referred  to  above,  was  standing. 
Falrless  bad  a  conversation  with  tbe  negro. 
Defendant  was  up  at  tbe  front  end  of  the 
bar,  towards  the  door.  "I  saw  Falrless  and 
Hasey  go  back  into  the  domino  room.  The 
negro  porter  went  back  there  with  something 
wrapped  in  a  paper.  While  witness  was  in 
the  saloon  he  saw  tbe  negro  porter  hand  ap- 
pellant some  money  to  make  change,  after 
be  returned  from  the  domino  room.  Don't 
know  how  much  money.  Don't  know  what 
this  money  was  for,  nor  from  where  the 
porter  got  it."  We  do  not  think  the  evidence 
detailed  authorizes  an  aflBrmance  of  tbe  Judg- 
ment and  conviction. 

Accordingly  tbe  Judgment  It  reversed,  and 
the  cause  remanded. 
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LBITO  T.  STATU. 
(Court  of  (Mminal  ApMaU  of  Tezaa.    Feb.  7, 

1.  Homicidb—Thbeats— Facts  to  Atithoriz* 
Instbuction. 

The  fact  that  deceased  was  dnnkinic  ma 
saloon  and  vowing  that  he  was  going  to  kill 
some  one  in  it  does  not  carry  with  it  a  threat 
against  defendant,  who  killed  him,  so  as  to  an- 
thorize  a  charge  on  threats. 

Z   SAMB— SKU-IteFENSEi— FOMItlTIRO     RiOHT. 

Defendant,  by  seeking  deceased  for  the  pur- 
pose of  provoking  a  difficolty,  did  not  forfeit 
his  right  of  self-defense;  he  having  done  and 
said  nothing  at  the  time  calculated  to  provoke 
a  difficulty. 

[Ed.  Note.— For  cases  in  point,  see  ▼»l.„f8. 
CJoit.  Dig.  Homicide,  SI  143.  146,  149,  180.] 
S.  Samb— Pbovokino     Difficui-tt— Ihstbtjo- 

TION.  ^         J  .      J      i 

In  the  absence  of  evidence  that  defendant 
provoked  the  difficulty,  an  instruction  that  he 
could  not  justify  on  the  ground  of  self-defense 
U  he  did  provoke  it  should  not  be  given. 

Appeal  from  District  Oonrt,  Dallas  County ; 
E.  B.  Mnse,  Judge. 

Frank  Lelto  appeals  from  a  conviction.  Re- 
versed. 

Albert  Walker,  for  appellant  Howard 
Martin,  Aflst  Atty.  Gen.,  (or  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment fixed  at  confinement  In  the  penitentiary 
for  13  years. 

Appellant's  wife,  Bertie  Lelto,  testified  that 
deceased  was  armed  on  the  nigbt  of  the  homi- 
cide, was  In  and  about  Gables'  saloon  all 
night,  drinking,  cursing,  and  displaying  a 
pistol.  At  one  time,  while  displaying  the 
pistol  he  announced  "be  was  going  to  get 
some  damn  son  of  a  bitch  in  that  place  be- 
fore morning."  The  same  witness  testified, 
that  deceased  and  appellant  had  been  to- 
gether a  good  deal  that  night,  and  for  that 
reason  she  told  appellant  deceased  was  arm- 
ed, and  about  the  tlireats  he  made.  George 
Warren,  state's  witness,  corroborates  the 
witness,  Bertie  Lelto,  as  to  the  pistol  and  de- 
ceased's threat  Appellant  testified  that  he 
wanted  to  get  away  from  deceased,  because 
bis  wife  had  told  him  that  deceased  was  arm- 
ed, and  what  deceased  bad  said ;  and  further, 
that  at  the  time  of  the  shooting  deceased 
called  him  "a  damn  son  of  a  bitch,"  turned 
towards  him  and  started  to  pull  bis  gun. 
Witnesses  for  the  defense  further  testify  that 
deceased  at  the  time  of  the  killing  was  en- 
deavoring to  draw  his  pistol.  We  do  not  think 
this  evidence  authorized  the  court  to  charge  on 
threats.  This  Is  practically  all  the  testimony 
that  even  remotely  bears  on  threats.  It  Is 
too  general  a  declaration  on  which  to  predi- 
cate a  charge  on  threats.  The  fact  that  de- 
ceased was  drinking  and  vowing  he  was  go- 
ing to  kill  some  one  In  the  house  would 
not  carry  with  It  a  threat  against  appellant 
sncb  as  authorized  a  charge  on  the  line  sug- 
gested. 

Nor  do  we  think  the  evidence  suggests  the 
issue  of  an  accidental  killing.    Nor  Is  the 


evidence  of  that  character  as  antborlsed  tbe 
court  to  charge  on  negligent  treatment  of  a 
physician. 

Appellant  complains  of  the  diarge  of  the 
court  on  provoking  the  difficulty,  which  1» 
as  follows:  "If  you  believe  that  defendant 
committed  the  assault  as  a  means  of  de- 
fense, believing  at  tbe  time  he  did  wo  (if 
he  did  do  80)  that  be  was  in  danger  of  loslns 
his  life  or  of  serious  bodily  injury  at  the 
hands  of  the  said  Thomas  Woosley,  then 
you  will  acquit  defendant  unless  you  further 
believe  from  the  evidence,  beyond  a  reason- 
able doubt  that  the  defendant  sought  the 
meeting  with  the  said  Thomas  Woosley  for 
the  purpose  of  provoking  a  difficulty  -with 
said  Thomas  Woolsey  with  intent  to  take 
tbe  life  of  said  Thomas  Woolsey  or  to  do 
him  such  serious  bodily  injury  as  naigfat 
probably  end  in  the  death  of  said  Thomas 
Woolsey,  and  if  you  so  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  then  you 
are  instructed .  that  if  the  defendant  sought 
such  meeting  for  the  said  purpose  and  with 
Bach  Intent  defendant  would  not  be  pei^ 
mitted  to  justify  on  the  ground  of  self- 
defense,  even  though  he  should  thereafter 
have  been  compelled  to  act  In  his  own  self- 
defense;  but  If  be  had  no  such  purpose  and 
Intention  In  seeking  to  meet  the  said  Thomas 
Woolsey,  then  his  right  of  self-defense  would 
not  be  forfeited,  and  he  could  stand  his 
ground  and  defend  himself  by  the  nse  of 
such  means  of  defense  as  the  facta  and  dr- 
comstances  Indicated  to  be  necessary  to 
protect  himself  from  danger  or  what  reason- 
ably appeared  to  him  at  the  time  to  be  dan- 
ger." This  charge  is  erroneous.  The  mere 
fact  that  one  seeks  a  party  for  the  purpose  of 
provoking  a  difficulty,  would  not  forfeit  his 
right  of  se]f-defens&  He  must  do  some 
act  or  ntter  some  word  at  the  time  calculated 
to  provoke  a  difficulty  before  his  right  of 
self-defense  would  be  forfeited.  The  mere 
seeking  of  it  for  that  purpose,  without  pro- 
voking It,  would  not  forfeit  that  right  We 
have  discussed  this  phase  of  the  law  of  pro- 
voking the  difficulty  so  often  that  we  do 
not  see  fit  to  further  elabcHrate  on  the  prop- 
osition, but  refer  t6  the  decisions.  McOand- 
less  V.  State,  42  Tex.  Or.  R.  S8,  67  S.  W.  6T2; 
Bearden  v.  State  (Tex.  Ce.  App.)  79  S.  W. 
37;  Dent  v.  State  (Tex.  Or.  App.)  79  B.  W. 
526. 

Furthermore,  we  do  not  believe  that  the 
evidence  suggests  tbe  issue  of  provoking 
the  difficulty  at  all.  The  bare  presence  of 
ampellant  would  not  be  a  predicate  for  such 
a  charge.  We  have  searched  the  records 
closely  and  find  no  overt  act  or  statement 
of  appellant  showing  that  he  did  provoke 
tbe  difficulty.  Appellant's  testimony  shows 
that  deceased  cursed  him  a  short  while  be- 
fore and  immediatey  at  the  time  of  the 
shooting  in  which  deceased  lost  hla  life. 
This  being  the  condition  of  the  record.  It 
was  enot  for  the  court  to  charge  thereon 
at  aU. 
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In  the  absence  of  some  malpiactlm  on 
the  part  of  the  physlciaua,  causing  deceased 
to  lose  hlB  life,  and  that  aach  malpractice 
was  the  proximate  cause  of  the  death,  ire 
do  not  believe  appellant  was  entitled  to  a 
charge  on  assault  with  Intent  to  murder 
or  aggravated  assault  Upon  another  trial, 
if  the  evidence  In  reference  to  the  death  of 
deceased  Is  the  same  as  In  this  record,  we 
would  suggest  that  such  charges  be  not  given. 

The  judgment  Is  accordingly  reversed,  and 
tbe  cause  remanded. 


HUFFMAN  V.    STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  T, 
1906.) 

OsscEinTT— OsscKin  LAnouAoie— Ikvobha- 

IIOH. 

A  boarding  house  Is  not  per  se  a  "public 
place,"  nor  named  as  such  in  the  statute  punish- 
ing  the  use  of  obscene,  vulgar,  and  Indecent 
language  in  public  places,  and  hence  an  Infor- 
mation charging  the  use  of  such  language  in 
"a  public  place,  to  wit,  a  boarding  house,"  does 
not  diarge  a  violation  of  the  statute,  in  ths 
absence  of  an;  allegations  of  fact  showing  the 
house  to  have  been  a  public  place. 

Appeal  from  Clay  County  Court;  8.  A. 
Denny,  Judge. 

J.  O.  Huffman  was  convicted  of  using  ob- 
scene, vulgar,  and  lndec«it  language  In  a 
public  place,  and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Stat& 

DAVIDSON.  P.  J.  Motion  was  made  In  ar- 
rest of  Judgment,  because  the  complaint  and 
information  are  not  sufficient  It  charges  ap- 
pellant  with  going  into  and  near  a  public 
place,  to  wit,  "the  boarding  house  of  Bilrs.  J. 
H.  Richardson,"  and  then  follows  the  furtbra 
statement  that  be  disturbed  the  peace  there 
by  using  obscene,  vulgar,  and  Indecent  lan- 
guage In  a  manner  calculated  to  disturb  the 
Inhabitants  of  said  public  place.  We  believe 
the  moti<m  should  have  been  sustained.  "A 
boarding  boose"  is  not  per  se  a  public  place. 
It  Is  not  so  named  in  the  statute.  Dalley  v. 
State,  27  Tex.  App.  669, 11  S.  W.  636 ;  Metzer 
v.  State.  31  Tex.  Cr.  R.  11,  19  a  W.  254; 
Nail  V.  State  (Tex.  Cr.  App.)  60  8.  W.  706. 
A  "boarding  house"  not  being  a  public  place 
per  se,  and  not  being  named  In  the  statate^ 
it  is  not  sufficient  to  aver  that  a  boarding 
bouse  la  a  public  placa  The  facts  must  be 
stated  or  alleged  which  constitute  it  such 
public  place.  Fossett  t.  State,  16  Tex.  App. 
375;  Tnmmlns  v.  State,  18  Tex.  App.  13 ;  and 
cases  dted  supra.  Mrs.  RIdiardson  testifled 
that  hers  was  a  private  boarding  house.  In 
Com.  V.  Cnncannon,  8  Brewst  (Fa.)  847,  it 
was  held  that  the  proprietor  of  a  private 
boarding  house  Is  a  private  bousekeeper,  and 
this  irrespective  of  the  numbers  of  boarders 
who  may  be  kept  The  court  said  in  that 
case  as  follows:  "It  will  hardly  be  con- 
tended that  it  is  any  the  lees  a  private  house 


because  It  contained  one  such  person,  and  the 
moment  that  is  admitted  there  is  an  end  of 
this  difficulty ;  for  we  cannot  draw  the  line, 
and  say  one,  two,  or  six  persons  may  be 
lodged  In  the  house,  and  It  still  be  private, 
but  that  the  moment  it  reaches  seven  It  be- 
comes a  public  house.  The  true  distinction 
is  perfectly  well  understood.  A  public  house 
Is  for  the  entertainment  of  all  who  come  law- 
fully and  who  pay  regularly.  The  boarding 
bouse  is  for  the  accommodation  only  of  those 
who  are  accepted  as  guests  by  the  proprietor. 
Such  an  establishment  is  as  much  a  private 
bouse  as  if  there  were  no  boarders."  To  the 
same  effect  is  Foster  v.  State,  84  Ala.  462, 
4  South.  833. 

It  is  sometimes  rather  difficult  to  draw  the 
line  and  distinction  between  what  consti- 
tutes an  inn  and  a  boarding  house.  Oaierally 
speaking  it  may  be  said  that  a  boarding 
house  entertains  guests  under  an  express  con- 
tract at  a  certain  rate  for  a  given  period  of 
time.  In  an  Inn,  however,  there  IS  no  express 
agreement  The  guest  Is  entertained  from 
day  to  day,  according  to  his  business.  An 
Innkeeper  Is  bound  to  receive  all  who  apply, 
If  In  a  fit  condition  to  be  entertained  or  re- 
ceived, while  a  boarding  bouse  keeper  Is  not 
bound  to  receive  anybody,  except  on  special 
contract  Cady  v.  McDowell,  1  Lans.  (N. 
T.)  487;  Wlllard  v.  Relnhardt,  8  B.  D.  Smith 
(N.  Y.)  148,  2  Kenf  s  Com.  696 ;  Thompson  v. 
Lacy,  8  B.  &  Aid.  285,  6  B.  C.  L.  286 ;  Holder 
V.  Sonlby,  8  C.  B.  N.  8.  264;  98  B.  C.  L.  254; 
Dansey  v.  Richardson,  8  Bl.  &  Bl.  144,  77  E. 
C.  L.  144.  The  term  "boarding  house"  not 
having  been  named  In  the  statute  and  not 
being  per  se  a  public  place,  sufficient  facta 
must  be  alleged  in  the  information  to  con- 
stitute it  a  public  place.  This  has  been  held 
in  regard  to  a  gin,  as  in  Daley's  Case,  supra, 
and  in  regard  to  a  livery  stable,  In  Metser's 
Case,  supra.  We  are  of  opinion  .that  the 
authorities  cited  are  sufficient  to  show  be- 
yond question  that  the  information  herein  is 
not  sufficient  In  regard  to  the  matter  which 
formed  the  basis  of  the  motion  In  arrest  of 
Judgment 

Because  the  complaint  and  information  are 
Insufficient,  the  Judgment  is  reversed,  and  the 
prosecution  ordered  dismissed. 


McNEBLT  T.  STATB. 
(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  7, 

1.  InroxicATiire    Liquobs  —  What   Oonsti- 

TUTSB  SAIX. 

Where  a  package  containing  whisky  was 
sent  to  the  address  of  the  accused,  and  he  gave 
an  order  therefor  on  the  express  company  to 
another,  who  paid  the  charfces  and  took  the 
package,  this  constituted  a  sale  of  the  whisky. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
C!ent  Dig.   Intoxicating  Liquors,  {{   160-162.] 

2.  Cbikinai.  Law — Ofinior  Bvidence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  testimony  of  an  express  company's 
agent  that,  in  his  opinion,  the  contents  of  a 
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package  cooBigned  to  the  aocosed,  and  which 
was  procured  b^  another  on  the  order  of  the 
accused,  was  whisky  was  inadmissible. 
8.  iKTozicATiNa  LiQuona— CsnuirAii  Pbosk- 

OUTIONS— £}VIDKNOB. 

In  a  prosecution  for  rloUtion  of  the  local 
option  law,  in  which  it  was  alleged  that  the  ac- 
cused had  given  to  another  an  order  on  an  ex- 
press company  for  the  package  of  whisky  con- 
signed to  him,  evidence  that  the  accused  was 
told  that  the  only  way  to  get  the  package  ont 
was  for  him  to  give  an  order  as  he  did  was 
properly  excluded. 

Appeal  from  Fannin  Comity  Court;  Tom 
C.  Bradley,  Jndge. 

Frank  McNeely  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

Howard  Martin,  ABSt  Attjr.  QeiL,  for  the 

State. 

HENDERSON,  3.  Appellant  was  con- 
victed of  violating  the  local  option  law,  and 
bis  punishment  fixed  at  a  fine  of  $25  and 
20  days'  confinement  In  the  county  Jail; 
hence  tliis  appeal. 

As  we  gather  from  the  record,  more  from 
Inference  than  direct  statement,  a  package 
was  sent  to  appellant's  address,  through  the 
express  company,  alleged  to  contain  a  gallon 
of  whisky;  that  Brown  (appellant's  stepson) 
procured  appellant  to  give  Brown  an  order 
on  the  express  company  for  the  package.  Ap- 
pellant not  being  able  to  write,  the  order  was 
written  and  signed  with  appellant's  name  by 
Bob  Ross.  Brown  went  to  the  express  office, 
paid  the  express  charges  due,  $8.40,  and  took 
ttw  pai^age.  Under  the  authorities  this 
would  constitute  a  sale.  But  the  material 
question  presented  arises  on  the  admission 
of  testimony,  which  is  presented  by  bill  of 
exceptions,  as  follows:  While  witness  El- 
bert Taylor  was  on  the  stand,  testifying  on 
behalf  of  the  state,  the  county  attorney  pro- 
pounded.the  following  question:  "What  did 
the  box  or  package  that  you  delivered  to 
Evans  Brown  on  the  order  of  this  defendant, 
and  which  bad  been  consigned  to  this  de- 
fendant, contain?"  To  which  question  de- 
fendant objected,  because  it  called  for  the 
conclusion  of  the  witness;  which  objection 
the  court  overruled,  and  required  witness  to 
answer  said  question.  Witness  answered: 
"I  do  not  know  what  was  In  the  package. 
I  have  no  way  of  knowing  what  it  contained." 
The  county  attorney  then  asked  the  following 
question:  "Don't  you  know  that  that  pack- 
age contained  whisky?"  To  which  defendant 
objected,  because  it  called  for  the  conclusion 
of  the  witness,  without  giving  any  fact  or 
reason  upon  which  to  base  such  opinion,  as 
be  had  already  stated  be  had  no  way  of 
knowing.  Which  was  overruled,  and  the 
witness  answered:  "Yes  my  opinion  is  that 
It  was  whisky."  Which  answer  defendant 
objected  to,  and  asked  that  the  Jury  be  in- 
structed not  to  consider  the  same  for  such 
reasons.  We  do  not  believe  that  said  testi- 
mony as  disclosed  by  the  above  bill  of  ex- 
ceptions was  admissible.    It  was  a  material 


fact  to  be  proved  as  to  whetbar  the  article 
contained  In  the  package  was  whisky,  as 
Ote  proswmtlon  was  predicated  on  a  sale  of 
whisky.  We  baTe  eramtned  the  reccnrd  to 
ascertain  if;  aside  from  tbla  t>bJectIoiiabIe 
testimony,  there  was  evidence  showing  tbe 
package  did  contain  whisky,  and  we  bave 
failed  to  find  such  testimony.  Tbe  express 
company  book  calls  it  a  package,  wittaont 
disclosing  what  it  contained.  It  might  be, 
if  there  was  testimony  placing  this  matter 
beyond  controversy,  the  admission  of  tbls 
evidence  would  not  be  error;  but,  if  it  was 
an  Issuable  fact,  this  character  of  testimony 
might  be  calculated  to  influence  the  Jury. 
True,  appellant  saya  tbat  be  knew  it  was 
whisky  that  Brown  (his  stepson)  wanted. 
Still  be  did  not  know  tbe  contento  of  tbe 
package,  mdch  lees  did  be  know  tliat  it 
contained  whisky.  So  far  as  we  are  ad- 
vised he  never  saw  the  package.  As  hereto- 
fore suggested  be  did  not  order  tbe  package. 
It  occurs  to  us  that  the  admission  of  tliis 
character  of  testimony  was  error. 

We  do  not  believe  it  was  error  on  the 
part  of  the  court  to  exclude  tbe  testimony 
oifered  by  appellant  to  the  eflTect  tbat  be 
was  told  by  others  tbat  the  only  way  to  get 
the  package  out  was  for  him  to  give  an  order 
for  it  as  was  done.  Of  course,  if  be  gave 
tbe  order  to  his  stepson  and  furnished  the 
money  to  bis  stepson  to  pay  the  same  out 
for  himself  (appellant)  there  would  be  no 
violation  of  tbe  law  on  bis  part  But  if  be 
gave  the  order,  as  heretofore  suggested,  to 
enable  his  stepson  to  pay  it  out  on  bis  own 
account,  it  would  be  a  sale.  Ashley  t. 
State,  80  8.  W.  1015,  10  Tex.  Ct  R^.  271; 
Ellington  T.  State,  86  S.  W.  830,  12  T/er.  Ct. 
Rep.  800. 

For  the  error  pointed  out,  tbe  Judgment 
Is  reversed,  and  tbe  cause  remanded. 


BREWIN  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 

L   LaxCCRT  —  INDIOTICENT  —  DBSCBIFTIOK   OT 

Money. 

An  indictment  for  theft  of  money  suffi- 
ciently describes  it  as  "twenty-seven  dollars  in 
money,  which  passed  current  as  money  of  the 
United  States  of  America,  of  the  value  of  twen- 
ty-seven dollars." 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Larceny.  U  72-76.] 

2.  Cbiuinai.   Law  —  Habuuess    Ebbok  —  Iiv-> 

STBUCTIONB. 

For  the  charge  on  a  prosecution  for  theft 
from  the  person  to  state,  giving  i>art  of  the  stat- 
utory definition,  that  "the  theft  must  be  com- 
mitted without  the  knowledge  of  the  person  from 
whom  the  property  is  taken,  or  so  suddenly  as 
not  to  allow  time  to  make  resistance  before  the 
property  is  carried  away,"  is  barmleas,  though 
the  indictment  merely  cnarged  that  the  theft 
was  committed  without  the  knowledge  of  the 
person  from  whom  the  property  was  taken. 
where,  in  applying  the  law  to  the  facts,  the 
court  limited  the  jury  "to  privately  taking  the 
property  without  the  knowledge  of  ths  alleged 
owner.*' 
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Appeal  from  District  Court,  Dallas  Ckiimty; 
E.  B.  Muse,  Judge. 

BoBie  Brewln  was'  canvicted  of  tbef t  f  nnn 
the  person,  and  aK>efil8.    A£armed. 

Wm.  M.  Jones,  O.  B.  Bmedley,  and  A.  8. 
Baskett,  for  appellant  Howard  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  charged 
appellant  with  theft  from  the  person,  and 
tbp  money  Is  thus  described  in  the  indict- 
ment: "Twenty-seven  dollars  in  money 
which  passed  current  as  money  of  the  United 
States  of  America,  of  the  value  of  twenty- 
seven  dollars."  Motion  in  arrest  of  judgment 
was  made  because  this  was  not  a  sufficient 
description  of  the  money.  The  motion  is 
not  well  taken.  The  description  Is  snfflclent. 
BnUer  ▼.  State,  81  8.  W.  ^i^.  10  Tex.  Ot 
Rep.  982. 

The  charge  of  the  court  Is  criticised  l>e- 
canse,  among  other  things,  it  states:  "The 
theft  must  be  committed  without  the  knowl- 
edge of  the  person  from  whom  the  property 
is  taken,  or  so  suddenly  as  not  to  allow  time 
to  make  resistance  before  the  property  Is 
carriedaway."  Thlslsinthegeneral  definition 
of  the  offense,  and  is  a  part  of  the  statutory 
definition.  The  court  then  says :  "Now,  gen- 
tlemen of  the  Jury,  bearing  in  mind  these  dafl- 
nitlons,  and  applying  them  to  the  evidence  in 
this  case."  The  indictment  charges  that  the 
theft  was  commlted  without  the  knowledge  of 
the  person  from  whom  the  property  was  tak- 
en, and  does  not  charge,  "or  so  suddenly  as 
not  to  allow  time  to  make  resistance  before 
tlie  property  is  carried  away."  Applying 
the  law  to  the  facts,  however,  the  court 
limited  the  Jury  "to  privately  taking  the 
property  without  the  knowledge,  etc.,  of  the 
alleged  owner,"  and  does  not  Include  the  sec- 
ond clause,  "or  so  suddenly,"  etc.  We  do  not 
believe  this  is  such  error  as  authorizes  a 
reversal.  Inasmuch  as  the  Jury  were  limited 
to  the  allegations  of  the  Indictment  when 
the  law  was  applied  to  the  facts  of  the 
case  by  the  charge. 

The  charge  of  the  court  on  circumstantial 
evidence  Is  also  criticised.  The  charge  is 
so  clearly  right  along  this  line  that  it  Is 
not  necessary  to  discuss  It.  The  transcript 
does  not  contain  a  statement  of  facts. 

There  being  no  such  error  as  requires  a 
reversal,  the  Judgment  is  affirmed. 


HONBXCUTr  ▼.  STATBL 
(Coort  of  Criminal  Appeals  of  Texas.    Feb.  7, 

1.  AssAin/r  and  Battbbt— Aookavated  Ah- 

SAUI.T— E}V  I DENCE— ADUISSIBIUTT. 

In  a  prosecution  for  aggravated  assault, 
evidence  of  a  difficulty  between  the  prosecuting 
witness  and  a  third  person  about  two  hours 
after  the  assault  was  Inadmissible  in  the  absence 
of  anything  to  show  that  the  injury  complained 
of  by  proaecnting  witness  was  caused  1^  that 
difficultr,  and  not  by  defendant. 


2.  WlTNESSKS  —  IlCFEACHiacnT  —  COKT&ADIO- 

TlOIf  IN  IlOCAIBRIAL  MATTES. 

In  a  prosecution  for  aggravated  assault, 
evidence  of  a  difficulty  between  prosecuting  wit- 
ness and  a  third  person  after  the  assault  re- 
lated to  an  immaterial  matter,  and  was  not  ad- 
missible to  impeach  the  witness ;  she  having 
denied  the  difficulty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  {  1224.J 

Apeal  from  Johnson  County  Court;  J.  D. 
Ooldsmlth,  Judge. 

Ira  Honeycutt  was  convicted  of  aggravated 
assault,  and  appeals.    Affirmed. 

Walker  &  Baker,  for  appellant  Howard 
Martin,  Asst  Atty.  Qen.,  for  the  State. 

BROOKS,  J.  This  conviction  Is  for  an 
aggravated  assault,  the  fine  being  $50. 

The  first  bill  shows  that  after  Claudle 
Honeycutt  had  testified  on  direct  examination 
by  the  state  that  she  met  defendant  In  the 
street  near  the  railway  trade  between  6 
and  7  o'clock  In  the  evening,  and  that  de- 
fendant took  hold  of  her  right  hand  with 
hlB  left  hand,  and  hold  of  her  left  hand 
with  his  right,  and  that  he  squeezed  her  right 
hand  and  twisted  the  same  so  badly  that 
her  band  and  wrist  hurt  her  so  badly,  she 
stated  that  her  wrist  and  lower  part  of  her 
right  arm  swelled  and  got  red,  and  that  her 
wrist  was  swollen  so  badly  and  hurt  so  much 
the  next  day  that  she  could  not  wash. 
After  Claudle  Honeycutt  had  stated,  on  cross- 
examination  by  the  defendant  that  she  did 
not  strike  the  witness  Mrs.  M.  M.  Honeycutt 
In  the  face  or  anywhere  else  with  her  right 
band  the  night  following  the  alleged  assault 
defendant  offered  to  prove  by  Mrs.  M.  M. 
Honeycutt  that  the  night  following  the  al- 
leged assault  and  about  two  hours  after  the 
occurrence  of  the  alleged  incident  near  the 
railway  track,  the  prosecuting  witness, 
Claudle  Honeycutt  came  to  her  house  and 
struck  her  in  the  face  with  her  right  hand 
with  such  force  as  to  stagger  her,  the  said 
Mrs.  M.  M.  Honeycutt;  that  said  Claudle 
Honeycutt  nearly  knocked  her  dovm  with  said 
blow.  To  the  introduction  of  said  testimony 
the  state  by  its  attorney  objected,'  for  the 
reason  that  It  was  Immaterial,  and  defendr 
ant's  counsel  thereupon  stated  to  the  court 
that  the  testimony  was  offered  as  a  circum- 
stance tending  to  show  that  the  hand  and 
wrist  of  the  prosecuting  witness  were  not 
injured  as  claimed  by  her,,  and  that  if  her 
wrist  or  arm  was  swollen  the  day  after  the 
alleged  assault  the  same  was  caused  by 
Striking  Mrs.  M.  M.  Honeycutt  and  not  by 
defendant    This  evidence  was  inadmissible. 

Bill  No.  2  shows  that  similar  testimony 
was  offered  In  behalf  of  appellant  We  do 
not  think  any  of  this  testimony  was  admis- 
sible. The  mere  fact  that  prosecuting  wit- 
ness had  a  difficulty  with  her  mother-in- 
law,  after  the  injury  was  done  to  her  per- 
son by  appellant  would  not  be  admissible  for 
any  purpose,  unless  It  shed  some  light  upon 
the  previous  difficulty.    The  mere  fact  that 
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pro8«ciitliig  wltnesB  Btnuk  Mrs.  M.  M.  Honey- 
cutt  (her  mother-in-law)  with  her  fist  would 
not  per  se  be  admissible,  nnlees  the  bill  of  ex- 
ceptions liad  shown  that  the  injury  com* 
plained  of  by  prosecnting  witness  was  In- 
flicted upon  her  by  said  blow.  The  bill  does 
not  show  that  the  injury  she  complained  of 
was  so  inflicted.  This  testimony  woald  not 
be  admissible  for  the  purpose  of  impeach- 
ment, because  it  would  be  an  impeaclunent 
upon  an  immaterial  matter;  it  being  Im- 
material about  her  having  a  flght  with  her 
mother-ln-Iaw.  She  having  denied  said  flght, 
it  would  not  be  proper  to  prove  the  fact  that 
said  flght  occurred. 
The  jndgmoit  Is  afBrmed. 


HOLLBT  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 

1.  CrIKINAIi  IiA.W  —  GONTINUAROI  —  ABSKRT 

Witnesses. 

An  application  for  a  continaance  of  a  crim- 
inal case  on  tlie  eround  of  the  absence  of  a  wit- 
ness was  properly  overraled  where,  in  view  of 
the  state's  testimony,  the  testimony  of  the  ab- 
sent witness  would  probably  have  been  disbe- 
lieved and  would  not  have  dianged  the  result. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  14, 
Gent.  Dig.  Criminal  Law,  |  1381.] 

2.  OaiinNAi.    Law— EviDEROB— Aocohtijob's 
Testimont— Who  abe  Aoooicflicks. 

The  owner  of  burglarized  premises  Is  not 
rendered  an  accomplice  within  the  law  of  evi- 
dence by  telling  the  burglar  that  he  will  not 
prosecute  him  If  he  will  return  the  goods  stolen, 
In  the  absence  of  any  promise  by  him  to  testify 
falsely  or  to  in  any  wise  conceal  or  suppress 
the  crime. 

Appeal  from  District  Conrtt  Limestone 
County;  L.  B.  Cobb,  Judge. 

Lewis  Holley  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  flxed  at 
two  years'  conflnement  in  the  penitentiary. 

Appellant  made  a  motion  for  continuance^ 
based  on  the  absence  of  a  witness  by  the 
name  of  Mary  Ellis,  by  whom  he  expected 
'to  prove  an  alibi.  Said  witness  appears  to 
have  lived  about  a  mile  and  a  half  from  the 
alleged  burglarized  premises,  and  the  applica- 
tion says,  In  general  terms,  she  would  prove 
that  appellant  was  at  her  house  on  the 
night  the  store  was  burglarized  from  between 
sundown  and  dark  until  near  midnight  It 
is  not  directly  stated  in  the  application  that 
said  Mary  Ellis  was  at  her  home  on  said 
night,  and  that  appellant  was  within  her 
▼lew  during  all  of  said  time;  but  this  is 
left  to  Inference.  However,  as  heretofore 
suggested,  in  tlie  light  of  the  testimony  in 
this  case,  we  do  not  believe,  If  witness 
Mary  Ellis  would  have  testifled  as  is  claimed, 
the  jury  would  have  regarded  it  as  probably 
true,  or  that  It  would  have  changed  the  re- 


sult in  this  case.  Tbe  state's  case  shows 
that  John  Davis,  one  of  the  accompUoes,  was 
present  with  appellant  and  helped  to  bnr- 
glarlse  the  premises.  Besides  the  owner  of 
tlie  burglarized  premises  testifled  that  appel- 
lant confessed  to  him  that  he  was  a  party 
to  the  commission  of  the  burglary.  We  do 
not  believe  the  court  erred  in  overmllng 
this  application. 

It  is  also  insisted  by  appellant  that  there 
is  no  testimony  corroborative  of  the  ac- 
complice's evidence;  that  is,  that  although 
the  testimony  of  Frank  Seville,  the  owner  of 
the  alleged  burglarized  pronlses,  is  corrobora- 
tive of  that  of  John  Davis,  yet  he  is  also  an 
accomplice,  and  cannot  corroborate,  so  as  to 
support  the  verdict,  and  that  there  is  no 
other  testimony  of  a  corroborative  character. 
Without  discussing  this  latter  feature  of  the 
case — that  is,  as  to  other  corroborative  testi- 
mony— ^we  hold  under  the  decisions  of  this 
court  that  Frank  BevUle  is  not  an  accom- 
plice. True,  he  would  have  been  so  regarde«l 
under  Gatlin  v.  State,  40  Tex.  Cr.  B.  118,  40 
S.  W.  87,  and  other  cases ;  but  we  understand 
these  cases  to  have  been  overruled  in  Cbe- 
nanlt  v.  State,  81  S.  W.  971,  10  Tex.  Ct. 
Bep.  900,  followed  by  Bobertson  v.  Stat«> 
(Tex.  Cr.  App.)  80  S.  W.  1000.  It  appears 
from  the  recwd  that  Beville  told  appellant 
he  would  not  prosecute  him  if  he  woald 
rettim  the  goods.  He  did  not  promise  blm 
immunity  In  the  sense  that  he  would  testi- 
fy falsely  for  him,  oe  would  do  any  act  for 
the  purpose  of  concealing  him  or  suppress- 
ing the  crime,  merely  stating  that  he  would 
not  himself  undertake  the  prosecution  of  the 
case.  Under  the  decisions  above  referred  to, 
this  would  not  constitute  him  an  accomplice; 
and,  of  course,  his  testimony,  not  being  that 
of  an  accomplice,  amply  corroborates  tbc 
testimony  of  John  Davis,  the  accomplice 
witness. 

There  being  no  error  in  the  record,  the 
judgment  la  afBrmed. 


(mORAN  V.   STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Peb.  7. 

1.  IWTOXIOATTIIO    LiQUOBS  —   8AU  —   WhAI 

CONBTITDTES. 

In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  held  sufficient  to  justify  a 
finding  that  a  transaction  described  in  the  evi- 
dence was  a  sale,  end  not  a  loan,  though,  after 
Indictment,  accused  repaid  the  prosecutor  tn« 
money  ,he  had  received. 

2.  OaiMiNAi.  Law— AaoTnraRT  of  Couitsei.. 

In  a  prosecution  for  violation  of  the  local 
option  law,  testimony,  that  the  amount  of 
whisky  fumished  by  the  accused  to  the  prose- 
cutor was  about  a  quart,  wss  sufiScient  to  justi- 
fy an  argument  of  counsel  that  as  the  prosecu- 
tor let  the  defendant  have  the  price  of  a  quart 
of  whisky,  and  then  defendant  let  him  have 
the  quart  of  whisky,  the  transaction  was  a  sale, 
and  not  a  loan. 

3.  Sahb— Habmt.ess  Ebbob. 

In  a  prosecution  for  violation  of  the  local 
option  law,   an   argument  of  counsel   that    as 
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prosecutor  let  defendant  have  $1,  the  exact  price 
of  a  qnart  of  whiaky,  and  then  defendant  let 
him  have  the  qnart  of  whisky,  the  transaction 
was  a  sale,  and  not  a  loan,  was  not  sufficient 
to  justify  a  reversal,  though  there  was  no  evi- 
dence that  $1  was  the  price  of  a  quart  of  whisky. 
[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Iaw,  |  8127.] 

4.  Same— PEWAJ.TY— IwarrBPonoNB— Hakmt.ebs 
EIrrob. 

In  a  criminal  case,  an  instruction  stating 
the  minimum  penalty  correctly,  but  not  stating 
the  maximum  correctly,  was  not  reversible  error, 
where  the  jury  found  a  legal  punishment,  and  in 
a  Bubaeqnent  portion  of  the  charge,  where  the 
court  applied  the  law  to  the  facts,  the  penalty 
was  correctly  stated. 

Appeal  from  Bratb  Oonnty  Court;  M.  J. 
Thcanpaon.  Judge. 

Felix  Cboran  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

Ben  Palmer,  for  appellant.  Howard  Mar- 
tin, Ant  Atty.  Oen.,  for  tbe  State. 

HENDBRSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $26  and  20 
days'  confinement  in  the  county  Jail;  bene* 
this  appeal. 

nie  facts,  succinctly  stated,  show  that 
ai^llant  bad  a  gallon  package  of  whisky  at 
the  express  office.  He  met  prosecutor,  Lewis 
KuBsell  on  the  streets  of  SteptaenvUle,  who 
informed  him  that  he  had  a  jug  of  whisky 
at  the  Frisco  depot,  and  he  lacked  a  dollar 
of  having  enough  money  to  pay  it  out 
Prosecutor  let  blm  have  a  dollar,  and  then 
went  with  blm  in  a  delivery  wagon,  and 
drove  to  the  Frisco  depot  and  appellant  paid 
tbe  whisky  out,  put  it  In  tbe  delivery  wagon, 
and. drove  back  togetber  in  the  delivery 
wagtm  with  tbe  wblsky  to  tbe  wagon  yard. 
They  carried  tbe  jug  into  the  feedbouse,  and 
appellant  told  prosecutor  if  he  wanted  some 
of  the  whisky  to  help  himsolf.  Prosecutor 
got  a  bottle,  poured  out  about  a  quart  of 
said  whisky  into  the  bottle,  took  it  home  with 
him.  It  tLppenn  that  after  tbls,  and  after 
appellant  was  indicted  for  the  sale  of  sala 
whisky,  he  told  prosecutor  that  be  owed  him 
a  dollar.  Some  several  weeks  after  that 
occasion,  prosecutor  went  to  appellant  and 
asked  blm  for  tbe  dollar,  and  be  paid  It  to 
him.  Tbls  Is  In  substance  all  tbe  material 
facts  In  tbe  case  in  connection  with  tbe  alleg- 
ed sale  of  tbe  wblsky. 

Appellant  contends  that  these  facta  do  not 
show  a  sale,  but  a  mere  loan  by  the  defend- 
ant; and  in  this  connection  be  insists  that 
all  of  tbe  authorities  in  this  state  show  that, 
where  wblsky  has  been  held  by  tbls  court  to 
have  been  sold  under  circumstances  some- 
what similar  to  this,  that  there  was  a  prior 
agreement  before  tbe  whisky  was  taken  out 
to  let  tbe  party  have  tbe  whisky  for  the  loan. 
He  cites  Ashley  v.  State,  80  S.  W.  1015,  10 
Tex.  Ct  Hep.  271;  Hlllard  v.  State,  87  8. 
W.  821,  13  Tex.  Ct.  Rep.  520;  and  on  tbe 
same  line  we  refer  to  Beall  v.  State,  86  S. 
W.  334, 12  Tex.  Ct.  Kep.  801;  Dunn  v.  State, 
86  S.  W.  326k  12  Tex.  Ct  Kep.  803.    While 


this  may  be  true,  still  we  do  not  understand 
these  authorities  or  others  to  bold  that  tbe 
circumstances  may  not  show  a  sale,  though 
no  express  language  was  used  prior  to  taking 
tbe  whisky  out  of  the  express  office  suggest- 
ing a  sale.  We  think  a  sale  may  be  either 
express  or  Implied.  SMdently  in  a  matter 
of  this  sort,  especially  where  tbe  parties 
were  seeking  to  evade  tbe  law,  a  sale  would 
not  be  mentioned,  and  it  could  only  be  gather- 
ed from  tbe  acts  and  conduct  of  tbe  parties, 
and  perhaps  in  tbe  very  face  of  their  expres- 
sions. Here  a  loan  was  mentioned;  but  al- 
most Immediately  after  tbe  whisky  was  taken 
out  of  the  express  office,  the  parties  drove  to 
tbe  feedstable,  and  there  a  quart  of  whisky 
is  delivered  to  prosecutor  by  appellant,  who 
claims  that  a  loan  was  extended  to  him  by 
prosecutor.  Nothing  is  said  when  this  money 
is  to  be  repaid  when  tbe  loan  was  extended, 
and  nothing  Is  iaae  In  regard  to  said  repay- 
ment until  after  the  Indictment  is  lodged 
against  appellant;  and  then  the  matter  of  a 
loan  is  brought  up,  and  the  money  is  repaid. 
We  believe  that  tbe  conduct  of  the  parties,  in 
connection  with  this  transaction,  including 
the  delivery  of  the  whisky  and  the  repay- 
ment of  the  money  after  indictment,  constitut- 
ed sufficient  evidence  on  which  the  issue  of 
sale  vel  non  was  raised.  Tbe  court  submit- 
ted tbls  issue  to  tbe  jury,  and  told  them  it 
it  was  a  loan  to  acquit  appellant  They 
found  it  was  a  sale,  and  we  believe  tbe  evi- 
dence sustains  this  view  of  tbe  case. 

Appellant  complains  of  certain  arguments 
of  tbe  county  attorney  to  the  jury,  to  wit: 
"It  is  a  strange  thing  to  me,  gentlemen,  that 
Russell  let  defendant  have  Just  one  dollar, 
which  was  the  exact  price  of  a  quart  of 
whisky;  and  then  defendant  let  him  have 
a  quart  of  whisky.  It  looks  to  me  very  much 
like  a  sale  of  a  quart  of  whisky."  Tbe  bill 
shows  that  these  remarks  were  objected  to 
on  tbe  part  of  appellant  on  tbe  ground,  as 
stated,  that  there  was  no  proof  in  the  record 
that  tbe  wtiisky  gotten  from  defendant  by 
Russell  was  a  quart  This  is  a  mere  ground 
stated  In  the  bill,  and  not  a  certificate  by  tbe 
Judge  that  such  was  tbe  fact  If  we  recur 
to  the  proof  it  shows  that  the  witness  stated 
it  was  about  a  quart  It  is  also  stated  that 
objection  was  made  upon  the  further  ground 
that  there  was  no  proof  whatever  as  to  the 
value  of  tbe  quart  of  whisky.  The  same 
observation  applies  to  this  portion  of  the  bill; 
that  is,  this  is  not  tantamount  to  a  certificate 
of  tbe  Judge  that  the  ground  stated  was  a 
fact  It  may  be  conceded,  however,  that  the 
argument  was  not  authorized;  but  it  does  not 
occur  to  us  tbat  it  Is  of  that  character  which 
would  authorize  a  reversal  of  tbe  case. 

Appellant  also  objected  to  tbe  charge  of 
the  court  on  the  ground  that  the  penalty  was 
not  properly  stated.  It  has  been  held  by  this 
court  that  where  tbe  minimum  penalty  was 
stated  correctly,  although  the  maximimi  may 
not  have  been  stated  correctly,  and  the  Jury 
found  a  legal  punishment  it  is  not  reversible^ 
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error.  LoTeJoy  ▼.  State  (Tex.  Or.  App.)  48  S. 
W.  621;  O'Docharty  v.  State  (Tex.  C!r.  App.) 
57  S.  W.  657.  But  more  than  this,  in  a  subse- 
quent portion  of  the  charge  where  the  court 
applied  the  law  to  the  facts,  the  error  lb 
cured  and  the  penalty  properly  stated. 

There  being  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 


GILFORD  T.  STATE. 

fCoart  of  Criminal  Appeals  of  Texas.    Feb.  7, 
1006.) 

GaiMiHiX  Law— New  Txiai^-Osottnos— Mn- 

CONDTKIT  or  JUSORS. 

The  action  of  the  jury  in  a  criminal  case 
in  commenting  during  their  deliberations  on  the 
fact  that  defendant  was  a  negro,  in  discussing 
his  character  and  that  of  his  family,  in  arguing 
that  a  penitentiary  sentence  might  be  beneficial 
to  him,  and  in  telling  of  improper  relations 
existing  between  negroes  in  the  community  gen- 
erally and  certain  foreigners  residing  In  the 
vicinity,  and  in  coercing  a  dissenting  juror  dur- 
ing their  retirement  was  such  misconduct  as 
to  overthrow  a  conviction,  and  require  a  new 
trial. 

Appeal  from  District  Conrt  Walker  County ; 
(Jordon  Boone,   Judge. 

Morgan  Oilford  was  convicted  of  burglary, 
and  appeals.    Reversed. 

Hill,  Williams  &  Blklns,  for  appellant 
Dean,  Humphrey  &  Powell,  Howard  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
burglary,  two  years  In  the  penitentiary  being 
fixed  as  the  punishment  The  main  proposi- 
tion is  the  misconduct  of  the  jury  after  their 
retirement  to  consider  their  verdict 

Wilson  testified  that  while  considering 
their  verdict  a  member  of  the  jury  made  the 
following  statement:  "That  these  negroes 
bad  been  running  over  the  Polanders  down 
there,  and  Imposing  on  them ;  and  that  Po- 
lander  girls  down  there  in  that  country  had 
had  children  by  negroes — ^neg^o  babies."  He 
expressed  regret  that  the  same  should  have 
come  up  on  motion  for  new  trial,  but  he  eays : 
"I  have  sat  upon  many  a  Jury,  and  I  rather 
think  that  I  have  never  seen  men  act  so  rough 
to  one  Juror  in  my  life.  I  could  not  remem- 
ber everything  that  was  said  and  done."  The 
remark  In  regard  to  the  Polander,  he  says, 
was  made  by  Strange.  He  farther  stated 
"that  be  [Strange]  lived  down  there,  and 
knew  all  about  them."  He  says  the  further 
statement  was  made,  that  this  defendant 
"was  nothing  but  a  damn  negro,  anyhow,  and 
It  would  not  hurt  him  to  serve  two  years  In 
the  penitentiary  If  he  was  innocent  I  could 
not  remember  everything,  and  I  thought  that 
It  was  pretty  rough.  I  do  not  like  the  way 
they  proceeded  against  me.  They  were  all 
oppored  to  me,  and  I  could  not  tell  you  what 
all  was  said,  but  I  thought  there  were  some 
pretty  bard  words  said.  It  was  said  in  op- 
position to  the  stand  I  took."    On  cross-ex- 


amination he  said:  *^  think  It  was  Parrlsb 
who  made  the  statement  'that  it  was  nothing 
but  a  damn  negro,  anyway,  and  it  would 
make  no  difference  If  he  was  sent  to  the  p«)l- 
tentiary,  even  If  he  was  Innocent'  There 
was  right  smart  excitement  In  the  room,  and 
Parrlsh  said  something  about  his  being  a  God 
damn  n^ro,  and  there  were  several  talking. 
He  might  have  said,  'If  be  went  to  the  peni- 
tentiary, it  would  not  hurt'  But  It  came  up, 
and  be  was  talking.  I  could  not  catcb  all 
that  was  said.  Some  of  them  said  lb  I 
think  it  was  Parrlsh  who  eald  It" 

Parrlsh  testifled  that  he  did  not  make  the 
statement  "that  it  was  nothing  but  a  damn 
negro  anyhow,  and  If  we  sent  him  to  the  peni- 
tentiary for  two  years,  it  would  make  no  dif- 
ference, even  if  he  was  Innocent"  and  did  not 
hear  anybody  make  that  statement  He  de- 
nied hearing  the  statement  to  the  effect  that 
the  negroes  were  imposing  on  the  Polanders, 
or  that  defendant  (who  was  a  negro)  had 
been  imposing  on  the  Polanders.  He  further 
stated  "that  he  believed  some  one  said  that 
It  was  very  probable  that  the  negroes  in  that 
community  did  impose  on  them,  but  they  did 
not  bring  it  up  as  a  positive  fact"  On  cross- 
examination  be  testifled:  "I  said  tbls:  I 
said  that  11  xaea.  on  the  Jury  only  proposed 
to  give  him  two  years,  and  we  all  bellevecl 
blm  guilty,  and  we  did  not  think  Wilson 
should  bold  us  there  on  a  proposition  <^  tha  t 
kind.  I  don't  remember  making  the  state- 
ment 'that  defendant  wasn't  anything  bat  a 
damn  negro  anyhow.'  I  said  that  he  [defend- 
ant] as  a  negro,  wouldn't  injnre  hla  standing 
In  the  community  to  go  to  the  penitentiary 
for  two  years.  I  might  have  said  that  I 
did  not  say  that  I  would  said  him  to  the  pen- 
itentiary, even  if  he  was  innocent  I  cannot 
say  as  a  fact  that  we  discussed  in  the  Jury 
room,  and  that  statements  were  made  by- 
gentlemen  on  that  Jury,  that  these  negroes 
were  in  the  habit  of  running  over  the  Poland- 
ers, and  those  negroes  made  the  Polanders 
get  out  of  the  road  down  there.  I  do  not 
think  I  beard  that  said  in  the  Jury  room.  I 
did  not  hear  it  said  as  a  positive  fact,  wheth- 
er they  did  or  not  I  might  have  heard  it 
brought  out  as  a  supposition.  There  was 
something  like  that  said  on  the  Jury,  that 
the  Polanders  had  to  get  out  of  tbe  road  for 
the  negroes  down  there." 

Strange  stated  that  he  told  the  Jury  he 
knew  the  parties,  but  denied  telling  tben< 
that  the  negroes  bad  been  running  over  the 
Polanders  In  that  community.  On  cross-ex - 
amiuation  he  further  stated:  "The  only 
thing  I  beard:  Tbe  case  had  been  dropped, 
and  we  were  sitting  after  supper,  and  Wilson 
got  to  talking  about  that  Edna  affair,  and 
one  thing  said  brought  on  another ;  and  Wil- 
son said  there  was  a  case  here,  or  close  here, 
where  there  was  a  white  girl  had  a  child  by 
a  n^iro;  and  I  said  there  was  a  case  down 
there  at  Waverly  similar  to  that  one;   and 
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that  Is  all  I  heard  about  negro  babies,  and 
it  was  not  In  reference  to  this  case.  I  did 
not  say  tbat  tbe  negroes  down  there  were 
getting  negro  babies  from  the  Polander  girls." 

Levi  Justice  denied  bearing  the  statement 
imputed  to  Strange,  as  well  as  that  imputed 
to  Parrish,  but  would  not  swear  that  some- 
thing like  It  was  not  said.  He  says :  "I  am 
not  prepared  under  oath  to  contradict  and 
say  that  such  a  statement  was  not  made.  I 
say  that  I  did  not  hear  it." 

Lindley  testified  tbat  he  did  not  hear 
Frame,  or  Strange,  or  any  member  of  the 
jary,  before  the  rendition  of  the  verdict,  say 
tbat  these  negroes  (referring  to  defendant 
and  his  family)  had  been  Imposing  on  and  run- 
ning over  the  Polanders  down  there  (re- 
ferring to  the  alleged  owner,  Buchna),  and 
these  negroes  had  been  getting  babes  by  Po- 
lish girls.  He  said  he  did  not  hear  the  re- 
mark Impated  to  Parrish.  However,  there 
was  some  remark  made  about  It,  but  It  was 
not  in  evidence,  and  some  one  spoke  up  and 
said:  "We  are  not  saying  this,  and  It  hasn't 
anything  to  do  with  the  case.  Parrish  said 
something  about  a  danm  negro,  but  I  did  not 
hear  the  balance  of  the  discussion,  and  did 
not  pay  any  attention  to  It." 

Cunningham  testified  that  he  heard  some 
remark  of  the  nature  tbat  It  was  nothing  but 
a  damn  negro.  It  was  in  connection  with  the 
argomeot  In  the  jury  room.  He  says  that 
be  could  not  remember  everything  that  was 
said.  There  was  something  said  in  regard 
to  the  Polanders  and  the  negroes,  and  that 
the  Polanders  were  Ignorant,  and  afraid  of 
the  negroes  anyhow ;  and  that  these  negroes 
wore  supposed  to  be  reckless  anyhow,  and 
bad  no  doubt  been  mistreating  the  Polandos, 
or  something  like  that  That  it  might  be  a 
lesson  to  btm,  it  be  was  put  In  the  peniten- 
tiary for  two  years,  and  be  beneficial  for  blm, 
anyhow.  He  further  says:  "I  considered 
that  was  before  the  Jury,  and  we  had  a  right 
to  consider  that  without  being  in  connection 
with  the  case."  He  says :  "There  was  some- 
thing said  about  the  Polanders  being  afraid 
of  the  negroes,  and  that  they  were  a  cowardly 
sort  of  people.  That  was  in  reply  to  what 
Frank  Bnchna  said  alraut  seeing  the  negro 
tbat  night,  and  falling  to  stop  him.  It  was 
said  tliat  Buchna  was  afraid  of  the  negro, 
and  would  let  him  go  rather  than  undertake 
to  stop  blm."  On  recross-examination  this 
joror  farther  stated  that  Strange  said  that 
he  knew  the  family  (referring  to  appellant's 
family) ;  and  that  he  did  not  like  them  so 
well.  It  was  in  that  connection  that  the  dis- 
cnssion  took  place  about  sending  the  negro 
to  the  poiltentiary  for  two  years,  and  tbat 
it  would  do  him  good.  Strange  further 
stated  that  he  knew  these  negroes,  and  bad 
kuown  them,  and  they  did  not  stand  so  well. 
He  said  he  did  not  think  they  had  a  good  rep- 
ntatlmi.  This  witness  further  stated:  "I 
have  known  the  Polanders  a  good  while,  and 
I  renurked  to  the  Jury  tbat  I  knew  the  Po- 


landers were  a  peaceful  kind  of  people,  and 
are  not  a  resentful  people.  Tbat  they  would 
take  a  good  deal  off  of  negroes."  He  further 
said :  "I  said  that  these  negroes  were  spoken 
of  as  being  bad  negroes,  and  no  doubt  the 
Polander  was  afraid  to  stop  the  negro  that 
night."  £Yame  testified,  among  other  things : 
"I  think  Parrish  said,  'Why  didn't  they  put 
the  other  damn  negroes  on  the  witness  stand 
that  came  up  here?'  But  he  did  not  hear  the 
other  remark  Imputed  to  Parrish."  He 
further  stated;  "I  think  they  took  Wilson 
off  at  the  time,  and  probably  that  might  have 
been  said  out  of  my  hearing.  I  would  not 
swear  that  such  a  statement  was  not  made 
that  these  gentlemen  have  detailed.  Tb^ 
took  Wilson  turn  about  We  hauled  blm  over 
the  coals.  I  thought  it  was  plain  enough. 
We  all  argued  the  matter  with  him." 

J.  R.  Wilson,  recalled,  stated:  "Strange 
made  the  statement  to  me  that  these  negroes 
bad  been  running  over  the  Polanders,  and 
that  Polish  girls  bad  had  children  by  these 
n^n^oes;  but  all  the  Jury  did  not  bear  tbat 
Strange  made  tbat  statement  to  me.  He  said 
that  these  Polanders  were  afraid  of  the 
negroes.  I  told  him  I  thought  it  was  a 
strange  thing  that  when  the  Polander  saw  the 
negro  coming  out  his  smokehouse  with  the 
sack  of  meat  on  his  shoulder,  and  was  within 
three  feet  of  him,  be  did  not  grab  hold  of  it ; 
and  lie  [Strange]  remarked,  'he  is  afraid  of 
blm  as  death.'  Strange  voluntarily  made  the 
statement  to  me  that  the  negroes  were  getting 
babies  by  the  Polander  girls.  He  did  not  say 
that  this  defendant  had  done  anything  of 
the  kind." 

This  is  the  substance  of  the  evidence  de- 
tailed on  motion  for  new  trial,  though  it 
covers  several  pages,  and  the  examination 
was  continued  at  some  length  both  by  direct, 
cross,  redirect,  and  recross-examination.  We 
are  hot  willing  tbat  the  verdict  should  stand 
when  such  conduct  by  the  Jury  has  been  bad. 
The  testimony  of  the  Juror  Wilson  in  regard 
to  the  overbetiring  treatment  of  himself  by 
some  of  the  other  Jurors  is  not  only  not  con- 
tradicted, but  Is  sustained  by  one  or  more 
of  those,  who  testified  In  regard  to  that 
phase  of  the  motion.  That  appellant's  char- 
acter and  tbat  of  his  family  was  discussed, 
is  shown  by  the  evidence  on  this  phase  of  the 
motion.  Without  going  further  and  summing 
up  the  testimony,  we  think  it  is  of  such  a 
nature  and  the  conduct  of  the  Jury  of  such  a 
character  tbat  this  court  cannot  afford  to  al- 
low this  verdict  to  stand.  There  is  no  reason 
or  excuse  why  the  Jurors  should  act  in  this 
manner.  If  the  evidence  Is  sufficient  to  sus- 
tain the  verdict,  the  consideration  of  the  Jury 
should  be  relegated  alone  to  the  facts  under 
the  charge  given  by  the  court  Extrinsic  evi- 
dence and  extraneous  matter  should  not  be 
gone  over  In  the  Jury  room,  nor  permitted  to 
enter  Into  their  decision  of  the  case.  The 
matters  occurring  in  the  jury  room  with  ref- 
erence to  the  extrinsic  facts  and  extraneous 
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mattw  would  not  have  been  permitted  to  go 
before  the  jury  In  aid  of  tbe  state's  case,  if  of- 
fered as  evidence. 

Because  of  tbe  misconduct  of  tbe  Jury,  the 
conviction  Is  set  aside,  and  tbe  judgment  Is 
reversed,  and  the  cause  remanded. 


RAMM  V.  GALVESTON,  U.  &  8.  A  RI.  00.» 

(Court  of  Oivil  Appeals  of  Texas.    Dec.  :ft>,  190& 
Rehearing  Denied  Jan.  24,  1006.) 

1.  Mabteb  A.ND  Sebvant— iRJinrES  TO  Sebt- 

ANT— PUEADINQ— ANSWKB— SUFTIOIKHOT. 

Where,  in  an  action  for  the  death  of  a 
servant,  the  petition  alleged  that  deceased  and 
others  were  engaged  in  moving  a  pump  by  means 
of  a  rope  and  plank,  and  that  deceased  was  in- 
jured by  reason  of  the  rope  and  plank  being 
too  short,  an  answer  alleging  that  if  the  rope 
and  plank  were  too  short,  the  defects  were  as 
open  to  deceased  as  to  defendant,  and  that  if 
there  was  any  danger  in  using  the  same,  de- 
ceased assumed  the  risk,  was  sufficiently  specific, 
construed  in  connection  with  the  petition,  as  to 
deceased's  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  |  859.] 

2.  TBIAIi— iHSTBUOrlONB — ASSTJlfFTIOIl    AS    TO 

Faots. 

In  an  action  for  tbe  death  of  a  servant,  an 
instruction  that  plaintiff  could  not  recover  if 
deceased  failed  to  exercise  ordinary  care  in  look- 
ing out  for  his  own  safet?  which  contributed  to 
his  injury,  was  not  open  to  the  objection  that 
it  assumed  that  deceased  had  been  guilty  of 
negligence ;  an  instruction  immediately  follow- 
ing having  given  a  correct  definition  of  ordinary 
care  and  stated  that  fallnre  to  exercise  It  was 
negligence. 

3.  APFEAir-RscoKD — Mattebs  Reviewable. 

An  assignment  of  error  complaining  of  the 
rejection  of  the  testimony  of  a  witness  is  not 
open  to  consideration  on  appeal,  where  the  bill 
of  exceptions  does  not  disclose  wiiat  the  witness 
would  have  testified  to,  nor  wiiat  objections 
were  presented  to  the  testimony. 

[BA  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  §|  2905-2909.] 

4.  Mabteb  and  Sebvant— Injtjeies  to  Sebv- 
aht— ihstbucnons— assotjption  of  risk. 

In  1^  action  for  the  death  of  a  servant,  an 
instruction  that  if  the  danger  or  risk  was  as 
open  to  the  ot>servation  or  knowledge  of  de- 
ceased as  to  defendant  plaintitF  could  not  re- 
cover, was  proper. 

[Ed.  Note. — For  cases  in  point  see  vol.  84, 
Coit  Dig.  Master  and  Servant  f  1175.] 
6.  Appxai^-Fbbbentation   of   Question   in 

TKUlI.  CoUBT  —  INSTBUOTIORS  —  FAII.UBK  TO 

Request. 

A  partv  could  not  complain  on  appeal  that 
an  instruction  which  was  a  correct  exposition 
of  a  general  rule  was  not  sufficiently  specific  in 
its  application  to  the  case,  where  he  failed  to 
request  an  instruction  which  would  liave  reme- 
died tbe  alleged  defect 
6.  Sake— Failubb  to  Request   SuBiassion 

or  Issue. 

Where  plaintiff,  in  an  action  for  the  death 
of  a  servant,  failed  to  request  the  submission  of 
a  certain  issue  of  negligence,  and  acquiesced  in 
its  being  withheld  from  the  jury,  be  could  not 
complain  on  appeal  of  the  failure  to  submit  it 

Appeal  from  District  Court,  Bexar  Coun- 
ty;   J.  L.  Camp,  Judge. 

Action  by  Mary  C.  Ramm  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 

*Writ  ol  error  denied  by  Supreme  Court,  February 

a,  not. 


tray  Company.    From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Afllrmed. 

Bertrand  &  Arnold,  for  appellant  New- 
ton &  Ward,  W.  B.  Teagarden,  and  Baker. 
Botta,  Parker  Sc  Garwood,  for  appellee. 

FLY,  J.  Appellant  Instituted  thla  suit 
against  appellee  to  recover  damages  for  the 
death  of  her  son,  Charles  Ramm.  A  trial 
by  jnrr  resnlted  in  a  verdict  and  jndgment 
for  appellee. 

The  facts  disclose  tliat  Charles  Ramm  was 
in  tbe  employ  of  appellant,  as  a  machinist 
helper,  at  GUddoi,  Tex.,  and,  on  tbe  night 
of  March  19,  1908,  was  engaged  with  others 
in  lowering  an  air  pump  from  the  tender 
of  a  locomotive  A  plank  was  nsed  to  slide 
the  pump  down,  and  a  rope  was  tied  around 
the  air  pnmp  and  thrown  to  the  opposite 
Bide  of  the  tender  from  that  on  which  the 
pomp  was  to  be  lowered.  The  plank  did  not 
extend  to  the  top  of  the  tender,  but  the  evi- 
dence was  conflicting  as  to  the  distance  it 
lacked  of  reaclilng  the  top.  Under  order 
of  the  foreman  or  of  deceased  some  of  tbe 
men  got  tbe  plank,  and  it  was  put  np  against 
tbe  side  of  tbe  tendw.  Deceased  got  on  top 
of  the  tender,  with  others,  and  took  hold 
of  tbe  rope  and  assisted  in  letting  tbe  air 
pump  down  to  the  ground  along  the  plank. 
There  was  a  jar  as  the  pump  dropped  on 
tbe  plank.  Deceased  afterwards  complain- 
ed of  being  hurt,  and  a  few  days  thereafter 
died  with  general  peritonitia  One  physician 
swore  that  a  blow  or  a  strain  will  produce 
general  peritonitis,  and  another  that  it  will 
not  There  was  no  evidence  of  external  vio- 
lence on  the  abdomen,  or  of  any  internal 
wound,  and  tbe  evidence  would  justify  a 
finding  that  the  disease  that  caused  the  death 
of  Charles  Ramm  was  not  the  result  of  a 
strain  or  wound  received  by  him  while  lower- 
ing the  air  pump.  The  evidence  indicates 
that  all  the  workmen,  deceased  among  the 
number,  knew  that  the  plank  did  not  reach 
to  the  top  of  the  tender.  Deceased  had  often 
assisted  in  unloading  air  pumps,  and  was 
acquainted  with  the  manner  of  doing  It  The 
jury  were  justified  in  finding  that  be  knew 
the  risks  and  danger  attending  the  lowering  of 
the  pump  as  well  as  his  foreman.  The  jury 
had  evidence  upon  which  a  finding  that  de- 
ceased was  superintending  the  job  could  lie 
predicated. 

It  was  alleged  in  the  petition  that  ap- 
pellant's son,  Charles  Ramm,  deceased,  was 
working  in  a  roundhouse  at  Glidden,  Tex., 
under  the  contract  of  a  foreman,  as  a  ma- 
chinist or  machinist  helper,  and  was  ordered 
by  the  foreman  to  move  a  certain  locomotive 
air  pump  from  the  tender  of  a  locomotive 
to  the  grround.  Ttiat  the  air  pump  weighed 
about  1,000  pounds  and  was  placed  by  de- 
ceased and  those  asslatlng  him  on  the  top 
of  a  tool  box  on  tbe  edge  of  the  tender  to 
be  lowered  to  the  ground,  and  a  plank  and 
rope  were  furnished  by  tbe  foreman  to  be  used 
In  lowering  the  air  pump.    That,  under  the 
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directions  of  the  toreman,  tbe  plank  waa 
placed  in  a  slanting  position,  one  end  on 
tbe  ground  and  the  otber  against  the  side 
of  the  tender  below  the  air  pump,  and  the 
rope  was  tied  to  the  air  pump  and  dropped 
on  the  opposite  side  ot  the  tender  from  that 
on  which  the  pomp  was  to  be  lowered,  so 
that  men  on  the  ground  and  on  the  tender 
could  hold  same  to  lower  the  pump.  It  was 
alleged  that  the  plank  was  so  short  that  It 
reached  only  within  a  foot  or  more  of  the 
top  of  the  tender  and  tool  box  where  the 
pump  was  lying,  leaving  a  straight  drop 
for  tbe  pump  ot  more  than  a  foot ;  that  the 
rope  was  also  too  short  for  the  work  In 
Tlew,  and  tbe  men  on  the  ground  could  not 
reach  and  pull  on  same  and  could  not  as- 
sist properly  In  lowering  the  pump.  That 
deceased  was  on  the  tender  of  the  locomo- 
tive, and  took  hold  of  the  rope  and  braced 
bis  feet  against  the  side  of  tender  to  assist 
In  lowering  tbe  pump,  and  was  Injured  by 
reason  of  the  rope  and  plank  being  short 
and  being  negligently  placed  In  position  by 
the  foreman  and  the  men  being  unable  to 
stay  or  check  the  progress  of  the  pump,  and 
from  such  injuries  died.  Appellee  answered 
that  If  the  rope  and  plank  were  too  short, 
the  defects  were  as  open  and  patent  to  de- 
ceased who  was  a  skilled  and  experienced 
workman  as  to  It,  and  that  If  there  was 
any  danger  In  using  the  same  appellant  as- 
sumed all  risk  of  such  danger,  and  that  If 
be  took  bold  of  the  rope  as  he  alleged, 
he  did  so  voluntarily  and  because  It  was 
tbe  easiest  part  of  Uie  work.  Tbe  answer 
continues  as  follows:  "This  defendant  fur- 
ther says  that  plalntifT  ought  not  to  re- 
cover herein,  because  defendant  avers  that 
If  the  deceased  was  Injured  as  alleged  by 
plaintiff,  which  Is  not  admitted,  but  especial- 
ly denied,  the  said  injury  was  brought  about 
by  tbe  carelessness  and  negligence  of  said 
deceased  In  not  exercising  proper  precau- 
tions and  care  for  his  own  safety,  and  In 
not  protectins  himself  in  his  labors  as  did 
all  tlie  other  servants  of  this  defendant  en- 
gaged In  said  work ;  that  said  air  pump  only 
weighed  about  SOO  pounds  and  that  some 
eight  or  nine  of  defendant's  servants  were 
eagageA  In  lowering  or  removing  said  air 
pump  from  the  tank;  that  said  men  were 
more  than  sufficient  to  lower  said  air  pump 
with  perfect  safety  to  all  concerned,  and  If 
the  said  deceased  was  injured  at  all,  he  was 
injured  through  his  own  carelessness  and 
negligence  in  not  looking  out  for  his  own 
safety,  all  of  which  proximately  contributed 
to  his  said  injuries,  if  any  he  received,  which 
contributory  n^llgence  this  defendant  pleads 
In  bar  of  this  suit"  That  portion  of  the 
answer  was  excepted  to  because  It  was  too 
general  in  its  terms,  and  did  not  inform  ap- 
pellant of  the  specific  acts  relied  on  to 
show  contributory  negligence.  The  exceptions 
were  overruled,  and  that  action  of  the  court 
and  the  giving  of  a  charge  on  contributory 


negligence  form  the  basis  of  complaint  in 
the  first  and  second  assignments  of  error. 

The  answer  must  be  construed  In  connec- 
tion with  the  allegations  of  the  petition,  and 
when  so  construed  it  is  sufficient  to  indicate 
the  grounds  upon  which  appellee  relied  to 
show  contributory  negligence.  The  answer 
excepted  to  was,  in  effect,  an  allegation  that 
if  appellant  was  injured  as  he  alleged, 
the  Injuries  grew  out  of  his  own  careless- 
ness, as  indicated  in  his  pleadings.  The 
pleading,  however  defective,  could  not  have 
Injured  appellant,  because  tbe  case  made  out 
under  the  pleadings  and  evidence  of  appel- 
lant tended  to  rai^e  tbe  issue  of  contributory 
negligence,  and  bad  there  been  no  answer 
but  a  general  denial,  tbe  court  should  have 
submitted  the  Issue  to  the  jury.  In  the  case 
of  Murray  v.  Railway,  73  Tex.  2,  11  8.  W. 
125,  the  plea  of  contributory  negligence  was 
as  follows :  "That  plaintiff  by  his  own  negli- 
gence and  carelessness  contributed  to  the  in- 
juries complained  of  by  him,  and  that  but 
for  his  own  negligence  and  carelessness  such 
injuries  would  not  have  occurred."  The  plea 
was  excepted  to,  and  the  exception  overruled. 
The  court  held  that  the  plea  of  contributory 
negligence  was  too  general,  but  the  court 
said:  "Plaintiff's  own  case  necessarily  put 
in  issue  all  the  facts  relied  on  by  defendant 
to  show  his  contributory  negligence,  and  such 
being  the  case  he  was  obliged  to  acquit  him- 
self of  fault  The  burden  of  proof  was  on 
blm  to  do. this,  and  he  could  not  recover 
until  It  was  done.  It  Is  seen,  then,  that  the 
case  under  the  facts  required  no  plea  of 
contributory  negligence,  and  the  error  of  the 
court  in  overruling  the  special  exception  to 
the  Insufficient  plea  was  harmless." 

The  charge  of  tbe  court  complained  of 
In  the  second  assignment  was  as  follows: 
"Or,  If  you  find  that  the  said  Charles  J. 
Ramm  was  injured  In  lowering  said  air 
pump,  as  alleged  by  plaintiff,  and  that  such 
Injury,  If  any,  directly  resulted  In  his  death, 
yet,-  if  you  further  find  that  the  deceased, 
Charles  3.  Ramm,  failed  to  exercise  ordi- 
nary care  In  looking  out  for  his  own  safety 
In  lowering  said  air  pump,  and  that  such 
failure,  if  any,  either  proximately  caused  or 
contributed  to  his  injury,  if  any,  then  plain- 
tiff cannot  recover,  and  you  will  so  find." 
The  charge  Is  not  open  to  the  criticism  that 
the  court  assumed  that  deceased  had  been 
guilty  of  negligence.  The  finding  of  negli- 
gence was  clearly  left  to  the  Jury  when  they 
were  Instructed  to  find  whether  deceased 
had  failed  to  exercise  ordinary  care  in 
lowering  the  pump,  because  the  failure  to 
exercise  ordinary  care  is  negligence,  as  the 
court.  In  a  paragraph  Immediately  following 
the  one  copied',  correctly  informed  the  Jury, 
and  also  gave  a  definition  of  ordinary  care. 
Similar  charges  have  been  approved  by  the 
Supreme  Court  Railway  v.  Gasseday,  92 
Tex.  626,  50  S.  W.  125.  The  case  of  Rail- 
way y.  Rogers,  91  Tex.  52,  40  8.  W.  946, 
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cited  by  appellant,  la  not  pertinent  or  ap- 
plicable. In  tbat  case  a  requested  charge 
made  a  failure  to  look  and  listen  when  cross- 
ing a  railroad  negligence,  without  allowing 
the  Jury  to  pass  on  whether  or  not  it  waa 
negligence,  and  the  court  said  it  was  properly 
refused,  but,  if  It  had  charged  the  Jury  that 
if  they  found  the  party  had  been  guilty 
of  a  failure  to  exercise  ordinary  care,  which 
was  defined,  and  such  failure  had  contrib- 
uted to  the  injury,  the  Supreme  Ck)urt 
would  not  have  held  the  charge  to  be  In- 
correct   The  difference  la  apparent 

The  third  assignment  of  error  complains 
of  the  rejection  of  the  testimony  of  a  witness 
as  to  what  Charles  Ramm  said  when  he 
returned  from  OUdden,  and  his  appearance 
on  tbat  occasion,  but  the  bill  of  exceptions 
on  which  the  assignment  is  based  does  not 
disclose  what  the  witness  would  have  testi- 
fied, nor  what  objections  were  presented  to 
the  testimony.  The  bill  of  exceptions  is  fa- 
tally defective,  and  the  assigmnent  of  error 
cannot  be  considered.  Prldham  v.  Wedding- 
ton.  74  Tex.  354,  12  8.  W.  49;  Schoch  v. 
San  Antonio  (Tex.  Civ.  App.)  57  S.  W.  888. 

The  bill  of  exceptions  on  which  the  fourth 
assignment  is  based  is  also  defective  In  not 
stating  the  objections  urged  to  the  rejected 
testimony. 

The  court  instructed  the  Jury:  "Tou  are 
also  further  charged  that  if  yon  find  that 
the  deceased,  Charles  J.  Ramm,  was  Injured 
In  lowering  said  air  pump  substantially  as 
alleged  by  plaintiff,  and  that  such  injury,  if 
any,  proximately  caused  his  death,  and  you 
further  find  that  there  was  danger  or  risk 
In  removing  said  air  pomp  in  the  manner  and 
with  the  means  by  which  it  was  being  re- 
moved, yet,  if  you  further  find  such  danger 
or  risk,  if  any,  in  the  performance  of  said 
work  was  as  open  to  the  observation  and 
knowledge  of  the  deceased,  Charles  J.  Ramm, 
as  to  the  defendant,  then  plaintiff  cannot  re- 
cover, and  you  will  so  find  by  your  verdict" 
The  first  ground  of  objection  to  the  charge 
Is  that  it  assumed  that  the  danger  and  risk 
was  open  to  the  observation  of  the  deceased. 
That  objection  is  answered  by  the  language 
of  the  charge  Itselt  It  plainly  and  unequiv- 
ocally left  to  the  Jury  to  determine  wheth- 
er there  was  danger  and  risk  in  the  work, 
and,  If  so,  if  It  was  as  plain  to  deceased 
as  to  the  appellee.  The  charge  does  not 
assume  that  the  danger  was  open  and  ob- 
vious, and  then  instruct  the  Jury  to  find 
whether  it  was  Just  as  open  to  deceased  as 
to  appellee,  nor  could  it  have  led  the  Jury  to 
believe  that  if  the  danger  was  not  open  to  the 
knowledge  of  either  deceased  or  appsllee, 
they  should  find  for  appellee  because  it  was 
as  open  to  one  as  to  the  other.  It  will 
be  noted  that  In  this  charge  the  Jury  are  not 
told  that  if  the  defects  In  the  instrumentali- 
ties used  by  appellee  were  "as  open  to  the 
observation  and  knowledge  of  the  deceased" 
as  they  were  to  appellee,  they  should  find  for 
appellee,  but  U  It  U  "the  dango:  and  risk" 


in  removing  the  air  pump  from  :the  tender 
that  must  have  been  as  open  to  the  observa- 
tion of  the  one  aa  the  other.  This  is  the 
distinction  between  the  charge  in  this  case 
and  the  ones  condemned  in  the  cases  of 
Railway  v.  Guy  (Tex.  Civ.  App.)  28  S.  W.  633. 
and  Peck  v.  Peck  (Tex.  Sup.)  87  S.  W.  248. 
In  the  Guy  Case  the  charge  was:  "If  said 
defect  was  as  equally  open  to  the  Inspection 
of  the  plaintiff  as  to  the  railway  company, 
then,  in  that  event,  the  defendants  would 
not  be  liable,  and  you  will  find  for  the  de- 
fendants." It  was  appropriately  said  in 
that  case:  "It  might  be  true  that  the  servant, 
by  examination  or  Inspection,  could  know 
all  the  master  should  know,  and  In  this 
sense  the  condition  of  the  appliances  may 
be  said  to  be  as  open  to  the  Inspection  of 
one  as  to  that  of  the  other.  Still  the  duty 
of  each  Is  not  the  same.  A  master  is  bound 
to  Inspect  and  the  servant  is  not."  So  in 
the  Peck  Case  the  requested  charge  was: 
"You  are  further  charged  that  If  you  believe 
from  the  evidence  that  the  block  described  in 
plaintiff's  petition  was  open  and  obvious  to 
plaintiff,  and  that  plaintiff  had  had  oppor- 
tunities to  see  said  block,  then  you  will 
return  a  verdict  for  defendant"  The  charge 
was  held  to  be  Incorrect  in  placing  the  duty 
of  Inspection  on  the  servant  The  charge 
in  this  case  did  not  require  inspection,  but 
merely  informed  the  jury  that  If  the  danger 
was  as  apparent  to  the  servant  as  to  the 
master  the  servant  could  not  recover.  That 
Is  a  correct  statement  of  the  general  rule  of 
law  on  the  subject,  and  If  any  modification  or 
explanation  of  It  was  desired  a  special  charge 
should  have  been  requested  embodying  appli- 
cation of  the  rule  to  the  facts  of  the  case. 
The  language  of  the  charge  is  quite  similar 
to  that  of  one  discussed  by  the  Supreme' 
Court  in  Bonnet  v.  Railway,  89  Tex.  72,  33 
S.  W.  334.  in  which  It  was  said:  "If  the 
master  and  servant  stand  upon  an  eqnal 
footing  with  respect  to  a  knowledge  of  the 
danger,  then.  In  case  of  en  accident  aa  a 
result  of  the  danger,  the  master  is  exoner- 
ated." In  the  case  of  Railway  v.  Lempe, 
69  Tex.  19,  the  proposition  of  law  contained 
in  the  charge  is  sustained;  the  court  hold- 
ing: "Where  the  servant  has  equal  knowl- 
edge with  the  master  of  the  danger  incident 
to  the  work,  be  takes  the  risk  upon  himself 
If  he  goes  on  with  it"  In  the  case  of 
Railway  v.  French,  86  Tex.  96,  23  S.  W.  642, 
the  foregoing  language  was  copied  and  ai>- 
proved,  and  It  was  held  tbat  it  was  error  to 
refuse  the  following  charge:  "If  the  danger 
to  be  expected  from  the  caving  of  the  bank 
was  as  open  to  the  observation  of  French  as 
it  was  to  the  foreman,  Ooiiins,  then  plaintitr 
cannot  recover,  because  in  such  case  French 
assumed  the  risk  of  being  Injiured  by  the  cav- 
ing of  the  bank."  There  was  evidence  tend- 
ing to  show  that  deceased  saw  the  plank, 
saw  Its  position  against  the  side  of  the  toid^-, 
and  knew  of  Its  condition,  and  that  he  bad 
before  then  engaged  In  unloading  such  ma- 
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chlaea,  and  knew  how  It  shonld  b«  don& 
It  followB  that  the  charge  waa  not  objection- 
able becanae  of  no  facta  to  Jnatlfy  Ita  snb* 
nIs8i<Hi  to  the  Jnry. 

The  alxth  assignment  of  error  la  without 
merit  The  charge  did  not  give  too  much 
prominence  to  the  issne  of  aaanmed  risk. 
Tbe  Issue  cooJd  not  have  been  presmted  In 
a  more  Inobatnialve  way. 

The  Issue  aa  to  tbe  abortneea  of  the  rope 
was  not  anbmltted  to  the  Jury,  although 
there  waa  slight  evidence  that  it  may  have 
had  some  connection  with  the  injury  to 
deceased.  Appellant  did  not,  however,  re- 
quest a  sabmission  of  that  issne  to  tbe  Jury, 
but  acquiesced  In  its  being  withheld  from 
tlieir  consideration,  and  cannot  now  be  heard 
to  complain  of  tbe  failure  of  the  court  to 
submit  It  Shnmard  v.  Johnaon,  66  Tex. 
70.  17  S.  W.  388;  Wilkinson  v.  Johnson,  88 
Tex.  382,  18  S.  W.  74a 

It  was  not  error  to  Inform  the  Jnry  that 
If  deceased  knew  the  plank  waa  .too  short 
for  the  purpose  for  which  It  was  t9  be  used 
or  that  it  was  placed  so  as  not  to  reach  the 
top  of  the  tender,  and  the  attendant  danger, 
that  he  could  not  recover.  The  cases  cited  by 
appellant  are  not  applicable  to  this  phase 
of  the  case,  and  are  not  appropriate  to  the 
proposition  under  which  they  are  cited. 

Tbe  eighth  assignment  of  error  la  dis- 
posed of  by  oar  conclusions  of  fact 

The  Judgment  is  affirmed. 


HOUSTON  SABNOBRBUND  t.  DUNN. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  18, 1006w) 

1.  Nkw   TaiAii— MonoH   Fob   New  Tbiait— 

TniE  of  Heabino. 

A  motion  for  a  new  trial  was  filed  with- 
in  two  days  after  the  date  of  the  Judgment,  but 
was  not  heard  until  tbe  dav  before  the  last 
da;  of  the  term  by  law.  The  postponements 
were  made  at  the  suggestion  of  tbe  counsel  of 
the  successful  party  In  view  of  the  fact  that  the 
court  was  busy.  Held,  that  tbe  court  abused 
its  discretion  in  dismissing  the  motion;  dis- 
trict court  Rule  71  (67  S.  W.  xxv),  providins 
that  motiona  for  new  trial  shall  t>e  determinea 
not  later  tlian  two  entire  days  l>efore  the  ad- 
journment of  the  court,  not  being  mandatory. 
Z  LiiiTTATioR   or  Actions— Landlobp   and 

Tenant— Bbbach  oi"  Contbact  to  Rbpaib 

—Actions. 

An  action  by  a  lessee  against  the  purchase 
of  the  premises  for  his  fRilure  to  repair  the 
tame,  as  required  by  the  written  lease  executed 
by  the  vendor.  Is  an  action  founded  on  a  con- 
tract in  writing  within  tbe  four  year  statute 
of  limitations. 

3.  abbttbation    and    Aw abd  — Action    oh 

AwaBI»— EVIDBNCE— lN8TBU(7nONS. 

Where,  in  an  action  on  an  award  of  arbi- 
trators, tbe  petition  alleged  that  the  agreement 
to  submit  to  arbitration  was  entered  into  by  de- 
fendant or  his  agent,  and  tbe  evidence  of  plain- 
tiff showed  that  defendant  was  represented  in 
the  matter  by  an  agent,  and  defendant's  testi- 
mony showea  that  he  never  authorized  any  one 
to  represent  him',  the  court  was  required  to 
charge  that  defendant  was  bound.  If  ne  or  his 
agent  agreed  to  the  submission. 

4.  SAlOt— SVBMiaSION— MATTBB8     SUBJECT    TO 

AasriBATiON. 

It  is  competent  for  the  iwrties  to  submit 
natters  in  dispute  between  them  to  arbitration, 


without  any  special  reference  to  questions  of 

law. 

6.  Same. 

It  Is  not  necessary  that  a  person  should 
liave  a  legal  cause  of  action  against  another  to 
authorize  a  submission  to  arbitration,  and  to 
bind  the  latter  by  the  award,  but  a  difference  of 
opinion  |)etween  tbe  parties  on  tbe  whole  case 
including  the  latter's  liability  and  the  amount 
of  damages  is  sufficient 

6.  TbIAL— iNSTBUCnONS  lONOBINO  BVIDBNCK. 

Where,  in  an  action  on  an  award  of  arbi- 
trators pursuant  to  a  verbal  agreement  to  sul>- 
mit  to  arbitration,  there  was  evidence  that  de- 
fendant withdrew  from  the  agreement  before  the 
award  was  pronounced,  an  instruction  basing  a 
right  to  recover  solely  on  the  submission  and 
subsequent  award  regardless  of  the  fact  that 
defendant  might  have  withdrawn  from  the 
agreement  was  erroneous. 

7.  Limitation  of  Actions— Landlobd  and 
Tenant— Bbeach  or  Ixflied  Contbact  to 
Refaib. 

An  action,  based  on  the  implied  obligation 
of  a  landlord  to  repair  a  part  of  the  building  not 
tmder  tbe  control  of  the  lessee,  is  iMrred  by  the 
two  year  statute  of  limitations. 

Error  from  District  Court  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Action  by  the  Houston  Saengerbund  against 
Frank  Dunn.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Rehearing  denied. 

TaliafoTO  &  Wilson,  for  plaintiff  In  error. 
B.  P.  Turner,  for  defendant  In  extor. 

REESE,  J.  This  suit  was  Instituted  by 
tbe  Houston  Saengerbund  against  Frank 
Dunn,  to  recover  damages  alleged  to  have 
been  done  to  the  furniture  of  plaintiff,  slt- 
nated  in  a  house  rented  from  defendant  oc- 
casioned by  the  rain  leaking  through  holes 
in  the  roof,  which  defendant  was  iwund  by 
express  stipulations  in  the  lease  contract  to 
repair.  In  the  first  count  of  the  petition 
plaintiff  sets  up  a  verbal  agreement  between 
plaintiff  and  defendant  to  submit  tbe  matter 
of  piaintltrs  complaint  to  arbitration,  and 
an  award  of  tbe  arbitrators  in  favor  of  plain- 
tiff for  9735.  In  tbe  second  count  plaintiff 
sets  up  the  contract  to  repair,  tbe  breach  and 
consequent  damages  which  are  alleged  to  be 
91,500.  In  the  third  count  plaintiff  allented 
the  lease  of  a  part  of  the  bnllding,  that  plain- 
tiff had  no  control  over  the  roof,  and  that 
as  landlord,  defendant  was  bound  to  keep 
tbe  roof  in  repair,  which  bad  not  been  done. 
That  by  reason  of  such  failare  plaintiff  bad 
been  damaged  In  the  sum  of  $1,600  by  tbe 
water  leaking  through  holes  in  tbe  roof  upon 
the  plaintlETs  furniture  in  the  leased  premises. 
That  by  written  contract  of  leasehold  Decem- 
ber 22,  1898,  plaintiff  had  leased  fi-om  Thiel 
for  Ave  years  from  January  1, 1889,  a  portion 
of  a  brick  building  in  tbe  city  of  Houston, 
the  portion  so  leased  consisting  of  a  store- 
room 25  by  60  feet  on  tbe  first  floor,  and  tbe 
upper  story  of  the  building.  That  said  lease 
contract  contained,  among  other  provisions, 
an  express  stipulation  on  tbe  part  of  tbe 
lessors  "In  the  event  of  damage  to  tbe  same 
[tbe  leased  premises],  by  fire  or  otherwise. 
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the  partial  of  the  flrat  part  [tbe  lessors]  agree 
and  bind  tbemselves  to  make  any  and  all 
necessary  repairs."  It  is  alleged  that  on 
Angnst  1, 1899,  tbe  lessors  conveyed  the  prop- 
erty, the  building,  and  grounds,  to  defendant, 
who  purchased  subject  to  plaintiff's  rights 
under  the  lease,  and  became  bound  by  the 
contract  to  repair.  Tbe  damage  is  alleged 
to  have  been  occasioned  by  defendant's  hav- 
ing permitted  the  roof  to  become  damaged, 
defective,  and  leaking,  whereby,  from  August, 
1889,  to  and  through  January,  1800,  large 
quantities  of  water  had  run  in  through  tbe 
roof  upon  the  plaintiff's  furniture.  It  is  al- 
leged that  den^and  was  made  upon  defendant 
for  payment,  and  that  in  February,  1901,  in 
order  to  amicably  settle  tbe  matter,  arbftra- 
tors  were  chosen  by  tbe  respective  parties 
to  whom  the  matters  of  difference  wo'e  sub- 
*  mltted,  and  by  whom  an  award  was  made, 
as  aforesaid,  which  amount  plaintiff  sought 
to  recover.  Plaintiff  further  sought.  In  tbe 
event  be  failed  to  recover  upon  the  award, 
to  recover  upon  the  original  cause  of  action 
growing  out  of  tbe  contract  to  repair  and 
breach  thereof,  and,  failing  this  also,  to  re- 
cover upon  the  alleged  obligation  of  defendant 
as  landlord  to  keep  the  roof  in  repair,  plain- 
tiff being  lessee  of  only  a  part  of  tbe  building 
and  having  no  control  of  the  roof.  Defendant 
answered  by  general  demurrer  and  certain 
special  exceptions,  not  necessary  to  refer  to 
epeciflcally,  general  denial  and  various  special 
pleas  doiying  specifically  and  in  detail  that 
he  made  any  agreement  to  submit  the  matter 
to  arbitration,  chose  any  arbitrators,  agreed 
to  be  bound  by  the  award,  in  short  that  be 
bad  anything  to  do  with  the  arbitration 
elthor  by  himself  or  by  any  authorized  agent 
That  if  any  such  thing  as  arbitration  was 
ever  contemplated  by  the  parties,  it  was  clear- 
ly and  distinctly  understood  that  defendant 
in  no  way  recognized  or  admitted  his  liability 
for  tbe  damages  complained  of,  which  was 
one  of  the  matters  to  be  determined  by  tbe 
contemplated  arbitration.  It  is  further  al- 
leged that  If  plaintiff  bad  sustained  any  dam- 
age as  alleged,  it  was  occasioned  by  the  un- 
precedented storm  of  September,  1900,  which 
was  an  act  of  Ood  for  which  plaintiff  was 
not  responsible.  Tbe  case  was  tried  by  a 
Jury,  and  verdict'  and  Judgment  were  for 
defendant  The  case  Is  before  us  on  writ 
of  error  sued  out  by  plaintiff,  tbe  Houston 
Saengerbnnd. 

Plaintiff  in  error  filed  a  motion  for  a  new 
trial  on  April  9tb,  within  two  days  after  tbe 
date  of  tbe  Judgment  On  the  first  motion 
day  thereafter,  the  court  being  engaged  In 
other  business,  at  tbe  suggestion  of  counsel 
for  defendant  in  error,  the  motion  was  passed 
to  be  taken  up  at  any  time  wblcb  might  be 
agreeable  to  counsel  for  plaintiff  In  error. 
Thereafter,  on  tbe  morning  of  Saturday,  April 
23,  being  motion  day,  counsel  for  plaintiff  in 
error  went  to  tbe  court  to  ascertain  whether 
the  motion  would  be  taken  up.  Finding  that 
tbe  motion  docket  would  not  be  called  before 


2  o'clock,  p.  m.,  It  was  then  agreed  by  counsel 
for  defendant  in  error  that  the  motl«Hi  might 
be  heard  on  any  day  during  tbe  foUowing 
week,  when  the  court  was  at  leisure.  Tbe 
motion  was  called  up  for  di^>osition  on  tbe 
29th,  when  counsel  for  defeaidant  objected 
to  the  consideration  of  tbe  same  and  filed  a 
written  motion  to  dismiss  ttie  motion,  without 
consideration  on  tbe  ground  that  it  was  tlien 
leas  than  two  days  before  the  adjournment 
of  tbe  term,  and  tbe  motion,  under  Rule  71 
for  the  district  court  (67  S.  W.  xxv),  could 
not  be  heard.  Tbe  next  day,  April  80,  was  in 
fact  tbe  last  day  of  tbe  term  by  law.  Coun- 
sel for  plaintiff  In  error  made  answer,  under 
oath,  setting  up  the  reasons  why  tbe  motion 
for  new  trial  had  not  t>een  sooner  called  up, 
as  herein  stated,  which  in  open  court  were 
admitted  to  be  true.  The  court  granted  tbe 
motion  of  defendant  in  error  and  dismissed 
the  motion  for  new  trial  without  bearing  or 
consideration,  to  which  action  plaintiff  in 
error  took  a  bill  of  exceptions.  Tills  action 
of  the  court  Is  assigned  aa  error.  Rule  71 
for  tbe  district  court  (87  S.  W.  xxv)  is  as 
follows:  "Motions  for  new  trial  and  In  ar- 
rest of  Judgment  shall  be  determined  on  mo- 
tion day  of  each  week  of  tbe  term,  tmless 
postponed  to  the  next  motion  day,  or,  for  good 
cause  shown,  to  a  subsequent  day,  and  not 
later  than  two  oitire  days  before  the  adjourn- 
ment of  the  court  at  which  time  all  sncb 
motions  previously  filed  shall  be  determined." 
Evidently  the  court  construed  tbe  latter  part 
of  this  rule  as  mandatory,  leaving  the  court 
no  discretion  in  tbe  matter,  and  for  tbls 
reason,  and  not  in  the  exercise  of  its  discre- 
tion, dismissed  the  motion  without  a  bearing 
on  motion  of  defendant  in  error.  It  is  not 
shown  that  It  would  have  inconvenienced  tbe 
court  or  counsel  for  defendant  in  error  to 
bear  and  determine  tbe  motion  properly,  and 
inasmuch  as  counsel  for  plaintiff  in  error 
had  been  led  by  the  agreement  of  counsel  for 
defendant  In  »ror  to  postpone  the  hearing 
until  the  date  stated,  and  in  view  of  the  grave 
consequences  to  plaintiff  In  error  from  tbe 
action  of  the  court  in  dismissing  tbe  motion 
without  a  hearing,  we  cannot  think  that  tbe 
court  would  have  refused  to  exercise  its 
discretion  and  bear  the  motion,  if  it  bad  been 
thought  that  It  had  such  discretion.  Tbe 
trial  court  was  In  error  in  construing  tbe  rule 
as  mandatory.  In  tbe  sense  that  it  required 
a  dismissal  of  the  motion  without  a  hearing. 
It  was  certainly  within  the  discretion  of  tbe 
court  to  bear  and  determine  the  motion  for  a 
new  trial  under  the  circumstances  and  it 
should  have  been  done.  Wells  v.  Mellville. 
25  Tex.  837.  Tbe  assignment  of  error  must 
be  sustained,  and  It  follows  that  the  only 
course  to  be  taken  to  relieve  plaintiff  in  error 
of  the  consequences  of  the  error  will  be  to 
consider  the  motion  for  new  trial  as  having 
been  heard  and  overruled,  thus  giving  him 
the  right  to  have  his  appeal  beard  upon  tbe 
facts. 
After  charging  ^e  Jury  as  to  the  right 
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of  plaintiff  In  error  to  recover  upon  the 
kward  of  tbe  arbitrators,  the  court  instruct- 
ed them,  as  to  tbe  right  to  recover  upon  the 
breach  of  the  contract  to  repair,  independ- 
ently of  the  award,  that  "all  the  proof  shows 
that  the  damages  claimed  were  caused  by 
rain  and  defective  building  through  the  year 
1889  and  January,  1900,  and  the  plaintiff 
in  this  case  having,  for  the  first  time,  set 
up  such  matters  on  the  ISth  of  October,  1902, 
tbe  same  are  barred  by  the  statute  of  limi- 
tation of  two  years,  and  you  will  find  for 
the  defendant"  We  think  this  was  error, 
nils  count  of  the  petition  was  for  damages 
occasioned  by  the  failure  of  the  defendant 
In  error  to  repair  according  to  the  terms 
and  provisions  of  the  written  contract  of 
lease  executed  by  his  vendors  and  binding 
upon  him,  being  a  covenant  running  with 
tbe  land.  It  came  within  the  meaning  of 
the  statute  prescribing  four  years  as  a  term 
of  limitation  of  actions  for  debt,  where  the 
indebtedness  'is  evidenced  by  or  founded 
upon  any  contract  in  writing"  as  construed 
by  the  Supreme  CSourt  of  this  state  in  Robin- 
eon  V.  Yamell,  16  Tex.  888;  SCburenberg  v. 
Wllhelm  (Tex.  Civ.  App.)  28  8.  W.  817; 
Wood  Machine  Go.  t.  Hancodc  (Tex.  CUv. 
App.)  23  8.  W.  886. 

It  was  alleged  in  the  petition  that  the 
agreement  to  submit  to  arbitration  was  en- 
tered Into  by  defendant  in  error,  by  himself, 
or  his  agents  and  representatives,  and  the 
evidence  submitted  by  plaintiff  In  error  tend- 
ed to  show  that  be  was  represented  In  the  mat- 
ter by  Alex  Bartlinck,  as  his  agent  I>efend- 
ant  In  error  denied,  by  his  answer  and  his 
testimony,  that  he  ever  authorized  any  one 
to  represent  him.  The  charge  of  the  court 
was  susceptible  of  the  construction  that  in 
order  to  find  for  plaintiff  In  error  on  the 
award,  the  jury  must  believe  that  plaintiff 
In  error  himself  agreed  to  the  submission 
to  arbitration.  Under  this  view  tbe  court 
should  have  instructed  the  Jury,  as  request- 
ed by  plaintiff  In  error,  upon  this  issue,  that 
defendant  In  error  would  be  bound  by  the 
award  If  be^  either  by  himself  or  his  agent, 
agreed  to  the  submission.  Prather  v.  Wil- 
liams, 68  Tex.  190,  4  S.  W.  282.  The 
charge  of  the  court  Instructs  the  Jury  to  find 
for  tbe  plaintiff  In  error  upon  tbe  award, 
only  in  tbe  event  that  they  find  that  the 
questions  both  of  law  and  of  tact  were  sub- 
mitted to  the  arbitrators.  It  was  entirely 
competent  for  the  parties  to  submit  the 
mattov  in  dispute  between  them  to  arbi- 
tration, without  any  special  reference  to 
questions  of  law.  The  Inference  from  the 
defendant  Dennis*  testimony  is  that  If  there 
was  any  submigsion  the  arbitrators  were 
to  determine  the  question  of  his  liability  as 
a  matter  of  law,  as  well  as  the  amount  of 
damages,  while  the  evidence  for  the  plain- 
tiff In  error  Is  to  the  effect  that  no  question 
was  raised  as  to  the  liability  of  defendant 
in  error  before  the  arbitrators,  or  in  the 


agreement  to  submit  It  was  not  necessary 
that  plaintiff  should  have  had  a  legal  cause 
of  action  against  defendant  to  authorise  a 
submission  and  award,  and  to  bind  defend- 
ant by  the  award.  A  difference  of  opinion 
between  the  parties  upon  the  whole  case. 
Including  the  defendant's  legal  liability  as 
well  as  the  amount  of  damag^es  might  have 
been  submitted  to,  and  determined  by,  the 
arbitrators,  and  the  Jury  should  have  been 
so  Instructed,  as  requested  by  plaintiff  in 
error.  The  instruction  on  this  point  re- 
quested, however,  goes  too  far,  as  It  bases 
tbe  right  to  recover  solely  upon  the  sub- 
mission and  subsequent  award,  regardless 
of  the  facts  that  defendant  in  error  may 
have  withdrawn  from  the  agreement  be- 
fore the  award  was  pronounced,  as  to  which 
there  was  some  evidence. 

Plaintiff  In  error  would  not  have  been  en- 
titled to  recover  upon  the  third  count  In 
his  petition  based  upon  the  implied  obli- 
gation of  the  landl(Hrd  to  repair  the  roof, 
plaintiff  In  error  having  no  control  th^eof, 
for  the  reason  that  such  cause  of  action  was 
barred  by  the  statute  of  limitation  of  two 
years.  For  tbe  errors  indicated,  the  Judg- 
ment of  the  district  court  Is  reversed,  and 
the  cause  remanded. 

Beversed  and  remanded. 


SOUTHWESTERN   TELEGRAPH   &  TBL- 
BIPHONB  CO.   et  al.  v.  KRAUSE. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  17, 
1006.) 

1.  Railboadb— Right  of  Wat— Fbhoks— Cat- 
tle Gdabdb— Duty  to  Ebeot. 

A  railroad  company  ran  Its  tracks  through 
a  iwrson's  pasture,  fenced  tbe  right  of  way,  left 
an  open  crossing  in  the  fences  for  the  passage 
of  stock  from  one  side  of  the  pasture  to  the  oth- 
er and  placed  cattle  guards  at  the  crossing. 
Held,  that  its  failure  to  place  cattle  guards  at 
the  points  where  the  track  entered  the  pasture 
was  a  violation  of  the  statute  relating  to 
fencing. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  SS  315-S18.] 

2.  Same— Statute  Rkquibino  ms  Comstbvo- 
TION  of  CATTLit  Guards— Construction. 

The  purpose  of  the  statute  requiring  a 
railroad  company,  running  its  track  tloongh 
a  person's  pasture,  to  erect  cattle  guards  at 
the  points  of  entrance  into  an  exit  from  the 
pasture,  Is  not  only  to  prevent  depredations  of 
stock  on  the  inclosed  land,  but  also  to  protect 
the  owner  against  the  escape  of  his  stock. 

3.  Sakk  —  Failure  to  Conbtbuct  Cattlb 

OUABDB— RbUOVAX  OF  FENCC  BT  THIBD  PEB- 

BON— Loss  OF  Cattu:— Proximate  Cause. 
A  railroad  company  ran  Its  track  throngh 
plaintiff's  pasture,  fenced  the  right  of  way,  but 
failed  to  place  cattle  guards  at  tbe  points  where 
the  tracks  entered  the  pasture.  A  telegraph 
company  In  constructing  Its  line  along  tbe  rlglyt 
of  way  opened  tbe  right  of  way  fence,  and  plain- 
tiflTs  cattle  escaped  from  tbe  pasture  on  to  tba 
track  and  were  lost.  Held,  that  both  the  failure 
to  erect  cattle  guards  and  the  cutting  of  tbe 
fence  operated  directly  to  bring  about  the  result 
though  they  were  separate  acts. 

[E}d.  Note. — ^For  cases  in  point  see  vol.  41, 

-      -     - 0.1 
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4.  Dauaqb»— Loss  OF  CUlttus— Bxpinsn. 

Where,  In  an  action  for  the  loos  of  cattle 
and  for  the  expenses  of  searching  for  them,  the 
evidence  showed  a  search  of  many  days  involv- 
ing considerable  expense,  an  instruction  author- 
izing a  recovery  for  the  reasonable  value  of  the 
services  for  searching  was  erroneous  for  tailing 
to  limit  the  recovery  for  such  a  search  as  a 
prudent  person  would  Institute  and  follow  np. 
[Ed.  Note. — For  cases  in  point,  see  toL  16. 
Cent.  Dig.  Damages,  f  269.] 

5.  Same— Measubb  of  Damages. 

Where,  in  an  action  for  the  loss  of  cattl& 
the  evidence  showed  that  the  cattle  were  graded 
milch  cows  without  calves  or  milk,  the  measure 
of  damages  was  the  value  of  the  cows  as  milch 
cows,  and  not  as  cows  capable  of  use  solely  for 
beef. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  |  269.] 

6.  INDESINITT  —  IlfPtlKD      OONTRA.OTB  —  TOET- 

Feasobs — Recovebt  Oveb. 

A  railroad  company  ran  its  track  through 
plaintiff's  pasture,  fenced  the  right  of  way,  but 
failed  to  erect  cattle  guards  at  the  points  where 
the  track  entered  the  pasture.  A  telegraph  com- 
pany in  constructing  its  line  along  the  right  of 
way  cut  the  fence,  and  plaintiff's  cattle  escaped 
and  were  lost.  £reld,  that  the  telegraph  com- 
pany was  the  primary  wrongdoer,  and  a  judg- 
ment against  it  in  favor  of  the  railroad  com- 
pany for  the  amount  of  the  judgment  rendered 
against  It  for  the  loss  of  the  cattle  was  proper. 

Appeal  from  Bexar  County  Court;  RobC  B. 
Green,  Judge. 

Action  by  Otto  Krause  against  the  South- 
western Telegraph  ft  Telephone  Company 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed  on  conditions. 

Newton  &  Ward,  W,  B.  Teagarden,  and 
Balcer,  Botts,  Parker  &  Garwood,  for  appel- 
lants. J.  D.  Gulnn,  A.  O.  McNeill,  and  Bert- 
rand  &  Arnold,  for  appellee. 

JAMES,  0.  J.  The  action  was  by  appellee 
to  recover  against  the  Southwestern  Tele- 
graph &  Telephone  Company  and  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company,  for  the  loss  of  eight  head  of  cattle 
and  the  expense  of  searching  for  same.  The 
ground  of  the  action  against  the  former  was 
that  Its  employes  cut  the  right  of  way  fence 
adjoining  the  railway  company's  right  of 
way  through  appellee's  pasture  admitting  of 
the  escape  of  the  cattle,  and  against  the 
latter  for  not  having  a  cattle  guard  at  the 
place  where  Its  road  entered  the  pasture. 
There  was  a  verdict  for  plaintiff  for  $272 
which  was  reduced  by  remittitur  to  $256,  and 
judgment  In  accordance  with  the  verdict  was 
rendered  for  said  amount  against  the  rail- 
way company  and  In  favor  of  the  railway 
company  over  against  the  telegrapIT  and  tele- 
phone company. 

The  court  charged  the  Jury:  "If  yon  be- 
lieve from  the  evidence  that  on  or  about  Nov- 
ember 1,  1902,  the  line  of  the  Galveston  Har- 
rlsburg &  San  Antonio  Railway  Company 
entered  and  passed  through  an  Inclosed  past- 
ure, leased  and  used  by  the  plaintiff,  as 
alleged,  and  the  said  defendant  the  Galves- 
ton Harrlsburg  &  San  Antonio  Railway  Com- 
pany did  not  have  a  good  and  sufficient  cattle 


I  guard  or  stop  at  the  point  where  said  rail- 
way track  entered  the  said  pasture  on  the 
east  line ;  and  yon  further  believe  that  plain- 
tiflTs  cattle  escaped  from  the  pasture  onto 
the  right  of  way  of  the  railway  company  and 
along  the  said  right  of  way  out  of  the  past- 
ure at  the  point  where  the  railway  track 
entered  said  pasture  on  the  east  line;  and 
you  believe  that  said  cattle  were  thereby 
lost  to  the  plaintiff  andnever  recovered — ^tben 
you  will  find  for  the  plaintiff  against  the  de- 
fendant the  Galveston  Harrlsburg  &  San 
Antonio  Railway  Company,  In  such  sum  as 
the  evidence  shows  to  have  been  the  reason- 
able market  value  of  the  cattle  lost.  If  any." 
Upon  the  correctness  of  this  charge  the  first, 
second,  third,  sixth,  and  seventh  assignments 
of  error  of  the  railway  company  depend. 

The  testimony  was  that  its  road  ran 
through  plalntifTs  pasture,  the  right  of  way 
being  fenced  with  a  good  and  sufficient  fence ; 
that  an  open  crossing  was  left  In  the  fences 
for  the  passage  of  stock  from  one  side  of 
the  pasture  to  the  other;  and  that  cattle 
guards  were  placed  at  the  crossing,  bnt  none 
at  the  place  where  the  road  entered  the 
pasture.  It  further  appeared  that  the  em- 
ployte  of  the  telegraph  and  telephone  com- 
pany in  constructing  Its  line  along  said  right 
of  way  opened  the  right  of  way  fence  and 
this  resulted  in  cattle  of  plaintiff  getting  upon 
the  right  of  way  and  wandering  off  and  be- 
coming lost,  there  being  no  cattle  guard  at 
the  place  where  the  road  entered  the  in- 
closure.  The  view  of  the  trial  court  aiq)ears 
to  have  been  that  the  telegraph  and  telephone 
company  was  not  liable  to  plaintiff,  on  said 
facts,  but  that  the  railway  company  was,  by 
reason  of  the  failure  to  perform  the  statu- 
tory duty  of  erecting  cattle  guards  at  the 
place  the  road  entered  the  pasture,  and  fur- 
ther that  the  telegraph  and  telephone  com- 
pany was  liable  to  the  railway  company  for 
any  damage  recovered  against  the  latter  by 
reason  of  the  cutting  of  Its  fence. 

It  is  insisted  that  the  railway  company 
having  erected  a  fence  which  was  shown  to 
be  sufficient  to  prevent  cattle  from  passing 
it,  along  its  right  of  way,  and  having  placed 
cattle  guards  at  the  crossing  inside  the  past- 
lure,  it  had  satisfied  the. requirements  of  the 
statute,  and  it  was  unnecessary  for  it  to 
place  the  guards  at  the  particular  place  the 
statute  designated.  The  answer  to  this  con- 
tention is  that  It  could  not  substitute  some- 
thing else  for  what  the  law  prescritied.  Rail- 
way V.  Wetz  (Tex.  Sup.)  80  S.  W.  988.  It 
further  insists  that  the  Legislature  prescrlVed 
cattle  guards  to  be  placed  at  the  points  of 
entrance  and  exit,  for  the  single  purpose  of 
preventing  depredations  of  stock  on  the  in- 
closed land,  and  that  the  statute  has  no 
reference  to  stock  escaping  from  the  Inclos- 
ure,  and  therefore  the  railway  company  owed 
the  owner  no  duty  in  respect  to  cattle  guards, 
to  prevent  his  stock  from  escaping.  We 
cannot  see  how  this  view  is  consistent  with 
what  is  comprehended  in  the  above  decision. 
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TTiere  the  owner  was  considered  to  have  a 
cause  of  action  against  the  railway  company. 
tor  the  expense  attendant  upon  having  to 
drive  his  stock  across  the  track  at  the  cross- 
ing each  day,  because  imless  he  did  so  the 
cattle  would  pass  to  the  right  or  left  of  the 
rlgbt  of  way  and  on  the  outside  of  the  prem- 
ises, there  being  no  cattle  guards  to  prevent 
this.  The  above  decision  necessarily  In- 
volved holding  that  the  duty  to  place  cattle 
guards  as  Imposed  by  the  statute  rested  on 
the  railway  company  In  reference  to  other 
cases  than  depredations  from  outside  stock, 
and  rested  upon  It  for  the  protection  of  the 
owner  against  the  escape  of  his  stock. 

We  therefore  overrule  the  railway  com- 
pany's first,  second,  third,  sixth,  and  seventh 
assignments  of  error.  We  should  here  con- 
sider a  proposition  under  the  second  assign- 
meat  of  error  which  Is:  "Upon  the  undis- 
puted facts  In  this  case  the  act  of  cutting  the 
fence  was  the  proximate  cause  of  the  loss 
and  damage,  and  therefore  the  court  erred  In 
not  giving  a  charge  in  substance  that  If  the 
fence  was  cut  or  torn  down  by  some  person 
without  the  knowledge  or  consent  of  the  de- 
fendant railway  c<Hnpany  then  the  said  act 
was  the  proximate  cause  of  the  escape  of  the 
cattle,  and  the  railway  company  would  be 
entitled  to  a  verdict  regardless  of  whether 
there  was  any  cattle  guard  across  its  right 
of  way  or  track  at  the  point  where  it  enters 
plalntiflTs  Inclosure." 

As  to  proximate  cause  we  are  of  opinion 
that  the  loss  of  plaintiff's  cattle  resulted 
proximately  from  both  the  act  of  cutting  the 
fences  and  the  absence  of  cattle  guards  at 
the  proper  place.  They  or  either  of  them 
conid  be  taken  as  the  proximate  cause.  The 
contention  of  the  railway  company  appears 
to  be  tbat  the  act  of  cutting  the  fence  was 
an  independent  cause,  Intervening  between 
the  neglect  to  have  cattle  guards,  and  the 
escape  of  the  cattle,  sufficient  to  constitute  it 
the  sole  and  efficient  cause,  and  therefore  the 
absence  of  cattle  guards  was  too  remote  to 
be  the  responsible  cause.  In  our  view  both 
causes  operated  directly  to  bring  about  the 
result,  though  they  were  separate  acts  or 
omissions. 

The  fourth  assignment  of  error  of  the 
railway  company,  also  the  fifth  assignment 
of  the  tel^raph  and  telephone  company,  is 
well  taken.  The  charge  complained  of  is: 
"And  if  you  believe  that  plaintiff  Instituted 
a  search  for  said  cattle  then  you  will  allow 
plaintiff  such  sum  as  the  evidence  shows  to 
have  been  the  reasonable  value  of  such 
services."  The  evidence  showed  a  prolonged 
search  of  many  days  Involving  considerable 
expense  under  circumstances  which  made 
It  proper  tot  a  Jury  to  say  whether  or  not.  It 
was  a  reasonably  proper  search.  A  liability 
would  no  doubt  exist  for  the  expense  of  such 
a  search  as  a  prudent  person  would  institute 
and  follow  up,  but  that  this  was  such  a 
search  the  charge  in  effect  assumed.  This 
will  necessitate  a  reversal,  unless  the  error 
82  S.W.— 28 


be  cured  by  remitting  $42,  the  amount  of  the 
verdict  for  this  item. 

We  overrule  the  railway  company's  eighth 
assignment  and  the  telegraph  and  telephone 
company's  sixth  assignment  The  conten 
tion  of  appellants  that  the  verdict  is  exces' 
sive  is  based  upon  testimony  that  these  cows, 
although  graded  milch  cows,  were  without 
calves  or  milk  at  the  time,  and  that  their 
then  market  value  was  that  of  beef  cows  as 
distinguished  from  milcb  cows,  a  sum  less 
than  that  found  by  the  Jury.  Plaintiff  testi- 
fied that  beef  cows  and  milch  cows  were 
different  prices  and  these  were  milch  cows. 
It  Is  evident  from  testimony  that  the  market 
value  of  cows  which  were  capable  of  being 
used  solely  for  beef  would  not  be  the  proper 
measure  of  damages  for  cows  tbat  were  fit 
for  other  uses.  The  only  evidence  of  the  rea- 
sonable market  value  of  the  class  of  cows  In 
question  was  that  given  by  plaintiff.  He 
further  explained :  "The  reason  I  have  tried 
to  testify  to  the  market  value. of  these  cattle 
when  they  got  away  was  because  I  have 
always  bought  myself  and  knew  what  I  got. 
I  cannot  say  just  what  was  the  market  value 
Of  these  cattle  at  the  time  they  got  away  not 
on  the  same  day.  I  cannot  tell  that"  As 
his  was  the  only  testimony  on  the  subject 
of  their  market  value  we  see  no  reason  why 
the  verdict  should  not  be  sustained  as  to 
amount. 

The  act  of  the  servants  of  the  telegraph 
and  telephone  company  done  In  the  perform- 
ance of  the  work  rendered  it  liable  for  the 
proximate  consequences.  We  really  see  no 
good  reason  for  not  holding  It  liable  to  plain- 
tiff. But  plaintiff  does  not  complain  of  this. 
The  telegraph  and  telephone  company  compla  In 
of  the  Judgment  over  against  It  in  favor  of 
its  codefendant  It  Invokes  the  rule  that  the 
law  recognizes  no  contribution  between 
wrongdoers.  The  rule  applies  where  there 
has  been  a  Joint  and  active  wrongdoing.  The 
rule  is  not  applicable  to  a  case  in  which  one 
defendant  is  the  active  wrongdoer  and  the 
other  is  held  by  reason  of  Its  passive  negli- 
gence. City  V.  Talerlco  (Tex.  Sup.)  81  S.  W. 
520;  City  v.  Smith,  94  Tex.  266,  69  S.  W. 
1109.  No  injury  would  have  been  occasioned 
plaintiff,  but  for  the  cutting  of  the  right 
of  way  fence.  The  telegraph  and  telepboue 
company  was  the  primary  wrongdoer  and 
primarily  liable. 

If  plaintiff'  shall  within  10  days  file  a 
remittitur  in  the  sum  of  $42,  the  Judgment 
so  reduced  will  be  affirmed;  otherwise  the 
Judgment  will  be  reversed,  and  the  cause 
remanded. 


LATTA  et  al.  v.  WILHT  et  al.» 

(Court  of   Civil   Appeals  of  Texas.    Dec.   13, 
1906.    Rehearing  Denied  Jan.  10,  1906.) 

L  Lib  Pxndbns— Rights  or  Pcbohaser— Cok- 

SIOEBATIOR— NOTIOC. 

Where  a  purchase  la  made  of  property  ac- 
tually in  litigation,  though  for  a  valuable  oon- 
sideration  and  without  any  expresa  or  implied 

'Writ  ot  error  deiUed  bjr  Supreme  Court,  Februarr 
»,  1»0«. 
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notice,  Us  p«ndenB  affects  the  purchaser  the 
same  as  if  ne  bad  actual  notice,  and  he  will 
be  bound  by  the  judgment  or  decree. 

[Ed.  Note. — For  cases  in  point,  see  toL  88, 
Cent  Dif.  Lis  Pendens,  ||  38-46.] 

2.  SAim— PBOBEorfTiON  or  AonoR— Dnu.T. 

He  who  buys  property  pendente  lite  from 
the  party  charged  with  the  prosecution  of  the 
suit  cannot  avoid  the  operation  of  the  doctrine 
of  lis  pendens  by  reason  of  his  vendor's  inexcus- 
able (felay  in  prosecuting  the  suit 
8.  Saici:. 

The  purchaser  of  property  from  a  plaintiff 
in  pending  litigation  is  not  relieved  from  the 
operation  of  the  rule  of  lis  pendens  by  the  de- 
fendant's failure  to  prosecute  bis  claim  in  recon- 
vention, where  judgment  is  roidered  against 
the  plaintiff  on  his  petition. 
4.  Samk— TnxB  Shown  bt  Jx;i>aiiBHT. 

A  purchaser  pendente  lite  cannot  be  re- 
lieved from  the  effect  of  a  judgment  establishing 
title  in  a  party  under  the  10-year  limitations 
(Rev.  St  1885,  art  3347)  on  the  ground  of  the 
party's  delay  in  prosecuting  the  action,  with- 
out pleading  and  proving  that  the  party  bad 
not  acquired  such  title. 

6.  Sami!— Loss  OF  Papers. 

The  rule  of  lis  pendens  continues  In  full 
force  till  the  termination  of  a  case,  notwith- 
standing the  loss  of  the  papers  in  the  case  in 
the  meantime. 
8.  Same— Entby  in  Dooket. 

The  failure  of  the  clerk  of  court  to  enter 
on  the  file  docket  the  object  of  a  suit  cannot 
affect  the  rule  of  lis  pendens  to  the  prejudice 
of  the  defendant 

7.  Same— Chanqb  of  Venue. 

A  change  of  venue  without  an  order  of 
court  but  on  agreement  of  the  parties,  does  not 
affect  the  conclusiveness  of  a  judgment  as  to 
purchasers  pendente  lite. 

8.  Same— Presumption. 

Purchasers  pendente  lite  cannot  question  the 
validity  of  a  judgment  unless  they  can  show 
fraud  or  collusion,  and  in  the  absoice  of  such 
a  showing,  it  is  presumed  that  the  court  ascer- 
tained all  the  facts  necessary  to  its  jurisdic- 
tion. 

9.  Evidence— Best  and  Sboondabt  Evidence 
— Lost  Pleadings. 

Where  the  pleadings  in  a  suit  are  shown 
to  be  lost,  parol  evidence  is  competent  to  show 
what  was  in  controversy. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  §  585.] 

10.  Tbespass  to  Tbt  Title— Bvidenob. 

In  an  action  of  trespass  to  try  title,  it 
was  proper  to  show  defendants'  possession,  claim 
of  ownership,  and  ouster  by  writ  of  sequestra- 
tion to  charge  plaintiff,  a  subsequent  purchaser, 
with  notice  of  his  claim  of  ownership. 

11.  Judgment— Coholusivekess—Bvidbnoe. 

On  a  plea  of  former  adjudication,  parol 
testimony  Is  admissible  to  prove  that  the  pending 
suit  and  a  former  one  arose  from  the  same  cause 
of  action. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggln,  Judge.^ 

Action  by  W.  B.  Latta  and  another 
against  W.  W.  Wiley  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

Patterson,  Buckler  &  Woodson,  for  ap- 
pellants. Patterson  &  Wallace  and  Turney  & 
Burges,  for  appellees. 


NISILL,  3.  On  April  8,  1904,  the  ap- 
pellants, W.  B.  Latta  and  Felix  Martinez, 
sued  the  appelleefl^  W.  .W.  Wiley,  0.  B. 
Patterson,  and  George  Wallace,  in  trespass 
to  try  title,  to  recover  posaesslMi  of  lots 
Nos.  1  to  7,  Inclusive,  and  11  to  10,  inclusive, 
in  block  4S  of  Campbell's  Addition  to  the  dty 
of  El  Paso.  The  defendants  answered  by  a 
plea  of  not  gnilty,  and  the  lO-years'  statute 
of  limitation.  The  case  was  tried  without 
a  jury,  and  the  judgement  was  rendered  in 
favor  of  defendants,  from  which  this  ^peal 
is  prosecuted. 

Conclusions  of  Fact 

On  March  7,  1887,  the  Campbell  Real 
Slstate  Company,  a  domestic  corporation, 
had  a  regular  chain  of  title  to  the  land  In 
controversy  from  the  state  of  Texas  down  to 
itself.  On  August  8,  1888,  the  said  real 
estate  company  by  Its  deed  of  that  date 
conveyed  the  lots  sued  for  to  E.  A.  Gaples; 
which  deed  was  a  general  warranty,  ex- 
pressed a  consideration  of  $500  cash  and 
52  promissory  notes  for  $26  each,  payable 
in  from  1  to  52  months  after  said  date,  and 
was  filed  for  record  and  duly  recorded  on 
August  17.  1898.  On  March  27,  1901,  B.  A. 
Caples,  by  his  warranty  deed,  expressing  a 
consideration  of  $1,800  cash  and  two  notes 
for  $1,600  each  due  1  and  2  years  from  said 
date,  conveyed  the  17  lots,  and  other  real 
estate  in  El  Paso,  Tex.,  sued  for,  to  W.  B. 
Latta,  P.  F.  Hammet,  and  Felix  Martinez. 
On  August  6,  1901,  P.  F.  Hammet  by  his 
deed  of  that  date  conveyed  an  undivided  one- 
thhrd  interest  of  the  17  lots  (and  other  prop- 
erty) to  Felix  Martinez;  the  consideration 
expressed  being  $800  cash  and  the  assump- 
tion of  paying  the  two  notes  of  $1,500  each, 
above  mentioned.  This  deed  was  duly  re- 
corded on  August  7,  1901.  On  February  11, 
1902,  Felix  Marilnes  by  his  deed  of  that  date 
conveyed  to  W.  B.  Latta  an  undivided  one- 
sixth  of  the  17  lots  .(and  other  property) 
for  the  express  consideration  of  $800  and 
the  grantee's  agreement  to  pay  one-half  of 
the  two  $1,500  notes  before  mentioned. 
This  deed  was  duly  recorded  on  February 
12,  1902.  On  June  1,  1903,  W.  B.  I^tta 
and.  Felix  Martiness  signed  and  acknow- 
edged  an  agreement  in  writing  to  the  effect 
that  each  was  the  owner  of  an  undivided 
one-half  of  the  17  lots  In  controversy. 

On  October  20,  1897,  the  Campbell  Real 
Estate  Cmpany  filed  suit  in  the  district 
court  of  El  Paso  county,  Tex.  (34th  Jadicial 
District),  against  W.  W.  Wiley,  one  of  ap- 
pellees in  the  present  case,  In  trespass  to 
try  title  to  recover  the  land  In  controversy. 
Which  case  was  docketed  in  said  court  as 
follows: 


No.  z,7a. 

Beoll  <k  Kemp,  PUI.'i 
Attys. 

JsyOood.Detklltty. 


The  Csmpbell  Beal  Bi- 
tateCo. 


W.  W.  WUif. 


BequeatnUon.        Piled  Oct  10^  1897.     Citation  and  copy  b- 

■ned  W-tMn. 


Bequestntlon    Issued 
same  day. 
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The  appearance  docket,  at  the  January 
term,  1888^  showed,  opposite  the  style  of  the 
caae.  In  the  handwriting  of  the  judge  of  the 
court,  the  following  entry :  "Defendant  demand 
•  jury,  and  leave  to  file  amended  answer 
and  make  parties,  January  Ttta."  In  the 
minutes  of  the  court  (Thirty-fourth  district) 
appears  the  following  entry:  "Campbell 
Real  Bstate  Company  ▼.  W.  W.  Wiley,  No. 
2,743.  On  this  28th  day  of  October,  1890, 
defendant  granted  leave  to  amend."  On  the 
civil  nonjury  docket,  opposite  case  No.  2,743, 
Campbell  Real  Estate  Company  v.  W.  W. 
Wiley,  April  term,  1902,  the  following  entry, 
In  lead  pencil,  in  the  handwriting  of  Judge 
Walthall,  then  Judge  of  the  Thirty-Fourth 
Judldal  district,  appears:  "April  80th. 
Plalntifr  granted  leave  to  amend  and  de- 
mauds  a  Jury.  By  agreement  transferred  to 
4l8t  Dlst  Court  of  Bl  Paso  county  for  trial." 
This  memorandum  was  not  signed,  nor  was 
there  any  order  entered  In  the  minutes  of 
the  court  transferring  the  case  from  the 
Thirty-Fourth  district  court  to  the  Forty-First 
district  court  of  El  Paso  county.  The  dock- 
et of  the  district  court  of  Bl  Paso  county, 
Tex.,  Forty-First  District,  shows  case  of 
Campbell  Real  Estate  Company  t.  W.  W. 
Wiley  docketed  as  follows: 


favor  of  W.  W.  Wiley  against  the  Campbell 
Real  Estate  Company  (a  corporation)  for 
title  and  possession  of  lots  Noe.  1  to  20,  In- 
clusive, In  block  46,  according  to  what  is 
known  as  the  map  of  Campbell's  addition  to 
the  city  of  Bl  Paso,  Bl  Paso  county,  Tex.; 
said  judgment  having  been  rendered  against 
the  Campbell  Real  EiState  Company  upon 
its  petition  and  in  favor  of  the  defendant,  W. 
W.  Wiley,  upon  his  plea  in  reconvention. 
This  judgment  was,  on  November  16,  1904, 
affirmed  by  the  Court  of  Civil  Appeals  of 
the  Fourth  Supreme  Judicial  District  of  the 
state  of  Texas.  83  S.  W.  251. 

The  plaintiffs'  amended  original  petition, 
on  which  the  above  case  was  tried,  after 
stating  the  number  (175)  and  style  of  the 
case,  proceeds  as  follows:  "Now  comes  the 
plaintiff,  the  Campbell  Real  Bstate  Com- 
pany, by  its  attorneys,  in  the  above  styled, 
and  numbered  cause)  and  by  leave  of  the 
court  first  had  and  obtained,  amends  Its 
original  petition  heretofore  filed  in  this  case 
on  the  20th  day  of  October,  1897,  and  in 
lieu  thereof  plaintiff  represents  •  •  • 
that  defendant  W.  W.  Wiley  is  a  resident  of 
Bl  Paso  county  in  said  state;  that  hereto- 
fore, to  wit,  on  the  Ist  day  of  October,  1897, 
plaintiff  was  lawfully  seised  and  poesesed 


Na  2,743  (S4tb)  17B. 

BmU  *  Kemp,  Attyi.  f  orPlff. 

Pstterson  ft  WsUsoe,  Attyi. 
for  Deft. 


Campbell  B«al  ZtUM  Com- 
pany 


W.  W.  Wll«y. 


Sequestration. 


VUed  Oct.  to,  1807. 


The  case  vras  placed  on  the  Jury  docket  of 
the  Forty-First  district  for  the  October 
term,  1902,  and  appears  on  said  docket  as 
follows: 


of  a  certain  tract  of  land  hereinafter  de- 
scribed, situated  in  Bl  Paso  county  and 
state  of  Texas,  holding  the  same  in  fee  sim- 
ple; that  on  the  day  and  year  last  aforesaid. 


OampbeU  Real  EsUte  Ca, 

Bnlt  in  Sequestiatlon. 

FUed  oot.  aoth,  1W7. 

Na  174            T. 

W.  W.  WUey. 

Opposite  the  style  of  the  case,  In  the 
handwriting  of  Judge  J.  M.  Ooggln,  there  ap- 
pears on  the  docket  the  following  entry: 
"June  12tb,  1908.  Both  parties  granted  leave 
to  amend  and  continued  by  agreement" 
It  was  proven  that  the  "No.  174"  was  a 
mistake,  and  was  that  of  another  case;  the 
correct  number  being  175.  The  case  was 
carried  forward  on  the  docket  as  No.  174 
to  the  September  term,  1903,  when  it  was 
docketed  by  its  correct  number,  175.  On 
the  docket,  where  it  appears  by  its  true 
number,  opposite  the  style  of  the  case  ap- 
pears, in  lead  pencil,  the  following  memo- 
tandnm:  "l/23/'04.  Verdict  for  defend- 
ant" It  was  aamltted  on  the  trial  that  the 
OampbeU  Real  Bstate  Company,  who  sold  the 
property  involved  to  B.  A.  Caplee,  was  the 
plaintiff  In  case  No.  2,743  on  the  docket  of 
the  Tlilrty-Fourth  district  court  On  Janu- 
ary 23,  1904,  judgment  was  rendered  In  the 
district  court  of  Bl  Paso  county,  41st  dis- 
trict in  Cause  No.  176,  styled  "Oampb^l 
Beal  BsUte  Company  t.  W.  W.  WUey."  in 


said  defendant  entered  upon  said  premises 
and  ejected  plaintiff  therefrom  and  unlaw- 
fully withholds  the  possession  thereof; 
•  *  •  that  the  premises  so  entered,  upon 
and  unlawfully  withheld  by  defendant  from 
plaintiff  Is  described  as  follows:  Being 
block  45,  designated  on  map  known  as 
Campbell's  map  of  the  city  of  Bl  Paso." 
The  petition  concludes  with  the  usual  pray- 
er. It  was  Indorsed  as  follows:  "No  175. 
The  Campbell  Real  Bstate  Company  v.  W. 
W.  Wiley.  Plaintiff's  First  Amended  Origi- 
nal Petition.  This  suit  Is  brought  as  well 
to  try  title  as  for  damages.  Filed  this  13th 
day  of  June,  A.  D.  1903."  Then  follows  the 
signature  of  the  clerk  of  the  court  The 
amended  answer  of  defendant  Wiley,  in  said 
case,  which  was  filed  ou  the  15th  of  June, 
1903,  consisted  of  pleas  of  not  guilty,  the 
10-years'  statute  of  limitation,  and  a  plea 
in  reconvention  based  upon  title  alleged  to 
have  been  acquired  under  and  by  virtue  of 
the  10-year  statute  of  limitatton. 
On  AprU  8,  1904,  W.  W.  Wiley  by  his 
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deed  of  that  date  conveyed  to  George  B. 
Wallace  and  0.  B.  Patterson,  his  codefend- 
ants  In  this  case,  an  undivided  one-lialf  In- 
terest in  lota  1  to  20  inclusive  In  block  45 
according  to  the  map  of  Campbell's  Addition 
to  the  dty  of  El  Paso,  Tex.;  the  deed  re- 
citing a  consideration  of  one  dollar  and 
legal  services. 

It  is  shown  by  the  evidence  that  the  origi- 
nal papers  in  the  case  were  lost,  and,  since 
the  lltb  day  of  September.  1900,  have  not 
been  In  the  clerk's  office.  The  attorneys  for 
Wiley  prepared  a  motion  to  substitute  the 
lost  papers  on  February  11,  1903,  and  pre- 
sented it  to  one  of  plaintiff's  (the  Campbell 
Real  Estate  Company)  attorneys,  who  ac- 
cepted service  of  the  motion  and  asked  the 
attorney  of  Wiley  who  presented  It,  not  to 
present  it  to  the  court,  and  agreed  with  him 
to  continue  the  cause  until  the  January 
term,  1903,  arid  that  he  (plalntlfTs  attorney) 
would  file  an  amendment  It  was  proved  by 
appellants  that  they  had  no  actual  knowledge 
of  the  pendency  of  the  suit  of  the  Campbell 
Real  Estate  Company  when  they  bought  the 
property  in  controversy  from  E.  A.  Caplee; 
that  they  bad  an  abstract  of  title  made  to 
the  property  by  an  abstract  company,  which 
did  not  show  anything  in  relation  to  the 
pendency  of  the  suit  of  the  Campbell  Real 
Estate  Company  against  Wiley  for  the  prop- 
erty, and  submitted  It  to  an  attorney  and 
purchased  the  land  upon  the  opinion  of  the 
attorney,  based  on  the  abstract,  that  the 
title  was  good;  that  they  each  paid  his  re- 
spective share  of  the  cash  consideration,  and 
that  had  they  known  of  the  pendency  of  said 
suit  they  would  not  have  purchased  the  prop- 
erty. Caples  was  In  possession  when  appel- 
lants bought  from  him.  And  no  testimony 
whatever  was  introduced  or  attempt  made  to 
show  that  he  did  not  have  actual  knowledge 
of  the  facts  of  the  pendency  of  the  suit  and 
that  Wiley  had  been  dispossessed  of  the 
premises  (which  is  a  fact)  by  virtue  of  the 
writ  of  sequestration  Issued  In  that  suit,  or 
that  be  ever  actually  paid  as  much  as  one 
cent  for  the  property. 

Conclusions  of  Law. 

Under  the  facts  found,  is  the  Judgment  In 
the  case  of  the  Campbell  Real  Estate  Co.  v. 
W.  W.  Wiley  conclusive  against  the  appel- 
lants in  this  case?  Where  a  purchase  Is 
made  of  property  actually  in  litigation,  pen- 
dente lite,  although  for  a  valuable  considera- 
tion and  without  any  express  or  implied 
notice,  lis  pendens  affects  the  purchaser  in 
the  same  manner  as  If  he  had  actual  notice, 
and  he  will  accordingly  be  bound  by  the 
judgment  or  decree  in  the  suit  Briscoe  v. 
Bronaugh,  1  Tex.  332,  333,  46  Am.  Dea  108; 
Tuttle  V.  Turner,  28  Tex.  759;  Hemdon  v. 
Robertson's  Adm'rs,  16  Tex.  596,  597 ;  Worth- 
am  V.  Boyd,  66  Tex.  404,  1  S.  W.  109 ;  Ran- 
dall T.  Snyder,  64  Tex.  353;  Rlppetoe  v. 
Dwyer,  65  Tex.  706;  Oassldy  v.  Kluge,  78 
Tex.  155.  12  S.  W.  18;  WUle  t.  EUIb  (Tex. 


Civ.  App.)  64  S.  W.  922;  Cooper  r.  Uayfield, 
94  Tex.  Ill,  58  S.  W.  827;  Mellen  v.  Iron 
Woriss,  131  U.  S.  352,  9  Sup.  Ct  781,  33  L. 
Ed.  184;  White  v.  Carpenter,  2  Paige  (N. 
Y.)  217;  Leltch  v.  Wclte,  48  N.  T.  608.  This 
rule  Is  grounded  In  public  policy,  and  does 
not  rest  on  the  equitable  doctrine  of  notice 
binding  on  the  conscience.  The  doctrine 
of  Us  pendens  is  not  peculiar  to  courts  of 
equity.  In  the  old  real  actions,  the  judg- 
ment botmd  the  lands,  notwithstanding  any 
alienation  by  the  defendant  pendente  Ute, 
and  It  cannot  be  successfully  claimed  that  it 
rests  upon  any  other  ground.  Lamont  v. 
Cheshire,  65  N.  Y.  37.  For  the  rule  is  older 
in  law  than  in  equity,  and  was  adopted  from 
the  common-law  courts  "for  the  better  and 
more  regular  administration  of  Justice  In  the 
courts  of  chancery."  O'Reilly  v.  Nicholson, 
45  Mo.  167 ;  Mcllwrath  v.  Hollander,  73  Mo. 
112,  39  Am.  Rep.  486. 

There  Is  no  more  wholesome  maxim  of 
the  law  than:  "That  it  Is  to  the  Interest  of 
the  public  that  there  should  be  an  end  of 
litigation."  And  it  is  but  an  application  of  It, 
to  declare  that  a  purchaser  pendente  lite 
cannot  re-Utlgate  questions  determined  In  a 
suit  to  which  his  vendor  was  a  party  (Flana- 
gan V.  Pearson,  61  Tex.  304;  Lee  v.  Salinas, 
15  Tex.  498;  Smith  v.  Olsen,  92  Tex.  183.  46 
S.  W.  631;  Evans  Co.  v.  Reeves  (Tex.  Cav. 
App.]  26  S.  W.  219);  or  that  as  with  parties 
and  privies,  a  purchaser  pendente  lite  cannot 
collaterally  attack  a  judgment  or  decree 
except  for  fraud  or  collusion  (York  v. 
Carlisle  [Tex.  Civ.  App.]  46  S.  W.  258;  Stout 
V.  Lye,  103  U.  S.  66,  26  L.  Ed.  428;  Mdl- 
wrath  V.  Hollander,  supra).  As  Is  said  in 
Morton  v.  Immigration  Ass'n,  79  Ala.  605: 
"Whoever  purchases  property  pendente  lite 
takes  it  subject  to  the  hazard  of  the  pending 
litigation.  The  decree  ag;ainst  the  parties 
litigant  is  equally  binding  against  all  such 
purchasers.  The  unanswerable  reason  for 
the  rule  Is  that  otherwise  suits  would  be 
absolutely  interminable  at  the  mere  option  of 
the  litigant  who  would  be  able,  by  collusion 
or  otherwise,  to  protract  litigation  forever  by 
the  single  device  of  repeated  and  successive 
transfers  from  one  to  another."  See,  also. 
Parsons  v.  Johnson,  84  Ala.  254,  4  South.  385; 
Stein  V.  McOrath  (Ala.)  30  Sonth.  792. 

But  It  is  contended  by  appellants  that  In 
order  tot  appellees  to  avail  themselves  of 
the  doctrine  of  lis  pendens  they  must  show 
that  there  was  no  unusual  or  unreasonable 
delay  In  bringing  the  case  to  trial.  It  is 
said  In  Pomeroy's  Equity,  i  634,  that: 
"The  effect  of  the  suit  as  notice  continues 
through  the  entire  time  of  Its  pendency,  and 
ends  when  the  suit  Is  really  ended  by  final 
judgment  In  order,  however,  that  a  pur- 
chaser pendente  lite  may  be  thus  affected,  the 
suit  must  be  prosecuted  in  good  faith,  with 
all  reasonable  diligence,  and  without  un- 
necessary delay.  A  neglect  to  comply  with 
this  requisite  would  relieve  a  purchaser  from 
the   effect  of   the   Ua   pendens  aa  notice. 
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The  question  of  reasonable  diligence  In  proe- 
ecatlng  the  suit  must,  however,  depend  upon 
the  circumstances  of  each  case."  Again,  it 
Is  said  In  Van  Fleet's  Former  Adjudication, 
S  548:  "Inexcusable  delay  in  the  prosecution 
of  a  suit  destroys  It  as  a  Us  pendens."  In 
Johnston  ▼.  Standard  Mln.  Co.,  14S  U.  S.  370, 
13  Sup.  Ct  585,  37  L..  Bd.  485,  the  court  said: 
"The  mere  Institution  of  a  suit  does  not  of 
Itself  relieve  a  person  from  the  charge  of 
laches,  and  that  If  he  fall  In  the  diligent  pros- 
ecution of  the  action,  the  consequences  are 
the  same  as  though  no  action  had  begun." 
In  Fox  T.  Beeder,  28  Ohio  St  181,  22  Am. 
Rep.  370,  It  Is  said:  "The  benefit  of  the  rule 
relating  to  lis  pendens  may  be  lost  by  such 
long  Inaction  as  amounts  to  gross  negligence 
in  the  party  prosecuting  to  the  prejudice  of 
Innocent  persons.  And  In  Gossom  v.  Donald- 
son, 18  B.  Mon.  230,  08  Am.  Dec.  723,  It  was 
Iield  "that  the  benefit  of  Us  pendens  is  not 
lost  by  failure  to  prosecute  a  suit  with  even 
ordinary  diligence,  but  It  can  only  be  lost  by 
unusual  and  unreasonable  negligence  in  its 
prosecution."  The  case  of  Dwyer  r.  Bippe- 
toe,  72  Tex.  520,  10  S.  W.  668,  was  one  of 
trespass  to  try  title,  where  defendant  claimed 
under  a  sale  on  foreclosure  of  a  vendor's  lien. 
The  plaintiff  acquired  title  pending  the  ap- 
peal In  the  foreclosure  suit  The  trial  court 
charged  the  jury  that  if  plaintiff  purchased 
during  the  pendency  of  the  foreclosure  suit 
that  he  was  bound  by  the  judgment  render- 
ed therein  as  fully  as  if  he  bad  been  a  parly 
to  the  suit  On  appeal.  It  was  held  that  it 
was  not  error  to  refuse  a  charge  asked  by 
plalntiCT,  to  the  effect  that  the  doctrine  of  lis 
pendens  would  not  be  enforced  against  one 
who  purchased  without  actual  knowledge  of 
the  snlt  or,  having  knowledge  of  the  suit 
reasonably  believed  the  debt  had  been  paid, 
where  there  has  been  unreasonable  delay  in 
prosecuting  the  suit.  Upon  the  whole,  the 
doctrine  seema  to  be  that  the  delay  which 
may  relieve  a  purchaser  from  the  rule  of 
lis  pendens  must  proceed  from  gross  negli- 
gence, or.  In  other  words,  be  inexcusable; 
and,  like  all  questions  of  negligence,  is 
ordinarily  one  of  fact  and  not  of  law.  Jones 
V.  Robb  (Tex.  Civ.  App.)  80  S.  W.  398,  and 
Tinsley  v.  Bice  (Qa.)  31  S.  B.  174. 

If,  however,  it  should  be  conceded  there 
was  unusual  delay  in  the  prosecution  of  the 
suit  of  Campbell  Real  Estate  Company  y.  W. 
W.  Wiley,  can  It  help  the  appellants  in  this 
case?  In  every  case  we  have  examined  (and 
they  are  numerous)  where  one  who  acquired 
an  Interest  in  the  subject-matter  of  litigation 
pendente  lite  has  been  relieved  from  the 
operation  of  the  rule  of  lis  itendens  by  In- 
excusable delay  in  its  prosecution,  he  did  not 
purchase  from  him  whose  delay  was  in- 
excusable, but  from  a  party  not  chargeable 
with  the  procrastination.  The  cases  to  this 
effect  are  so  numerous  and  uniform.  In  the 
absence  of  any  to  the  contrary,  it  is  safe  to 
say,  when  the  reason  for  It  is  considered, 
that  they  are  sufficient  to  establish  the  rule 


that  he  who  buys  property  pendente  lite  from 
the  party  charged  with  the  prosecution  of  the 
suit  cannot  avoid  the  operation  of  the 
doctrine  of  lis  pendens  by  reason  of  his 
vendor's  Inexcusable  delay.  The  plaintiff  in 
a  case  Is  the  actor — the  one  who  invokes 
the  aid  of  the  law,  and  puts  its  machinery  in 
motion  to  establish  a.  right  or  redress  a 
grievance;  and  iqK>n  him  necessarily  rests 
the  biurden  of  the  duty  of  prosecuting  the 
suit  without  unnecessary  or  unreasonable 
delay.  Generally  the  defendant  does  not 
want  it  prosecuted,  nor  is  it  to  his  Interest 
that  It  should  be.  His  attitude,  as  the  word 
"defendant"  implies,  is  one  of  defense.  He 
is  only  required  to  stand  and  repel  the 
assaults  of  his  adversary.  Until  assailed  by 
the  plaintiff  be  may  remain  perfectly  passive, 
and  It  may  be  his  policy  and  interest  to 
continue  so.  The  cause  of  his  adversary  may 
be  so  weak  that  it  cannot  stand,  with  all  the 
strength  that  can  be  Infused  into  It  and  will 
die  of  Its  own  weakness.  The  defendant  may 
know  this,  and  may  either  hasten  its  death 
by  a  blow  or  quietly  await  it  It  would  be 
a  strange  doctrine  that  would  deny  a  defend- 
ant the  benefit  of  the  rule  of  Us  pendens  be- 
cause of  the  plaintiff's  inexcusable  delay  In 
prosecuting  a  suit  against  him.  If  such 
were  the  law,  then  a  plaintiff  would  only 
have  to  Institute  suit  against  the  defendant 
obtain  possession  of  the  property  by  legal 
process,  sell  it  to  a  third  party  (as  was  d<me 
in  this  case)  place  him  in  irassesslon,  and 
delay  the  prosecution  of  bis  action  In  order 
to  avoid  the  effect  of  a  judgment  against 
him.  If,  through  courts  of  justice,  a  man  can 
be  chiseled  out  of  his  property  by  any  such 
legerdemain  as  this,  then  It  would  be  well 
to  abolish  courts,  and  let  every  man,  like  the 
"heathen,  rage"  and  be  "a  law  unto  himself." 
But  In  answer  to  this,  it  may  be  contended 
that  In  the  case  of  Campbell  Real  Estate 
Company  v.  W.  W.  Wiley,  the  defendant 
plead  in  reconvention  his  title  by  limitation 
and  asked  and  obtained  aflOrmative  relief; 
and  that,  as  to  such  plea,  he  was.  In  effect 
the  plaintiff,  and  the  real  estate  company  the 
defendant  and  that  It  behooved  him  to 
prosecute  the  suit  for  such  affirmative  relief 
without  unnecessary  or  unreasonable  delay. 
Grant  the  correctness  of  the  contention,  still, 
how  does  It  help  the  appellants?  It  has 
been  seen  from  our  statement  and  the  facts 
in  the  case  that  the  Campbell  Real  Estate 
Company  never  did  dismiss  its  suit  against 
WUey  for  the  lots,  but  prosecuted  It  to  final 
judgment  which  was  "rendered  against  the 
Campbell  Real  Estate  Company  on  its  peti- 
tion, and  in  favor  of  W.  W.  WUey  upon  his 
plea  in  reconvention."  Now,  let  the  judg- 
ment in  favor  of  Wiley  on  his  plea  In  re- 
convention be  entirely  eliminated,  he  still  has 
bis  judgment  against  the  Campbell  Real 
Estate  Company  on  Its  petition.  This  judg- 
ment was  tantamount  to  a  recovery  of  the 
land  by  Wiley.  For  when  the  plaintiff  fail- 
ed to  make  out  its  case.  It  was  a  matter  of  no 
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concern  whether  the  defendant  Wilej  could 
show  any  title  or  not.  He  was  entitled  to  a 
Judgment  forever  concluslTe  of  the  claim  of 
the  plaintiff  to  the  premises  in  oontroversy. 
TUb  is  the  effect  of  an  entry  of  a  Judgment  in 
the  usual  form — "that  plaintiff  take  nothing 
by  his  suit,"  etc.  French  v.  (MiTe,  87  Tex. 
401,  8  8.  W.  668;  Railroad  t.  McGebee,  49 
Tex.  481;  Land  Co.  ▼.  Votaw  CTex.  Civ. 
App.)  62  a  W.  12S. 

Again,  It  is  apparent  from  tlie  record  that 
In  the  prior  salt  Wiley  defeated  the  Campbell 
Real  Bstate  Company's  suit,  upon  his  plea  of 
the  10-years'  statute  of  limitation.  The  facts 
which  established  such  def«ise  vested  fall 
title  to  the  premises  in  Wiley.  Article  3347, 
Sev.  St  1895.  When  the  period  of  limitation 
bag  fully  run  while  there  is  adverse  posses- 
sion of  the  land,  this  gives  title-  to  the 
adverse  possessor  which  he  may  assert 
against  the  world.  Burton's  Heirs  v.  Carroll, 
96  Tex.  320,  72  8.  W.  681.  After  title  has 
been  acquired  in  this  manner,  it  is  not  in- 
cimibent  upon  the  owner  to  do  anything  to 
give  notive  of  such  title.  There  is  no  prin- 
ciple of  law  which  will  take  from  one  thus 
invested  with  full  legal  title  to  land,  who 
has  done  nothing  forbidden,  nor  omitted  anj- 
tbing  enjoined  by  the  law  for  the  protection 
of  others,  his  property  and  bestow  it  upon 
another,  who  has  simply  made  the  mistake 
of  buying  it  without  notice  of  his  rights  from 
the  wlginal  owner,  whose  title  has  been  ex- 
tinguished by  limitation.  East  Tex.  Land 
Co.  V.  8helby  (Tex.  Civ.  App.)  41  8.  W.  542. 
In  view  of  this  principle,  notwithstanding 
appellants'  position  that  he  can,  as  a  pur- 
Chaser  pendente  lite,  be  treated  as  a  stran- 
ger for  the  purpose  of  attacking  the  judg- 
ment collaterally,  they  could  not  show  they 
were  placed  in  any  worse  position  than  they 
were  before  without  alleging  and  proving 
that  Wiley  had  not  acquired  title  to  the  prem- 
ises by  limitation.  Dwyer  v.  Bippetoe,  72 
Tex.  589,  10  8.  W.  668.  For  a  purchaser 
l^ndente  lite,  in  order  to  escape  the  effect 
of  the  rule  of  lis  pendens  upon  the  grounds 
there  has  been  an  inexcusable  delay  in  the 
prosecution  of  the  suit,  must  show  he  bought 
in  good  faith  without  notice  of  the  claims 
of  the  litigants  (Hayes  v.  Nourse,  114  N.  T. 
685,  22  N.  B.  40,  11  Am.  St  R^.  700)  and 
this  cannot  be  shown  If,  at  the  time  of  his 
purchase,  the  title  of  his  vendor  was  extin- 
guished by  limitation. 

It  Is  further  urged  by  appellants  that  the 
loss  of  the  papers  in  the  case  relieved  them 
from  the  ^ect  of  the  rule  of  Us  pendens.  In 
this  we  cannot  agree  with  them.  Notwith- 
standing the  loss  of  the  papers  the  suit  was 
pending,  and  from  its  pendency,  the  rule  of 
lis  pendens,  as  the  very  words  Imply,  arose 
and  continued  in  full  force  until  the  suit 
was  terminated.  The  law  when  it  takes  hold 
will  not  loosen  Its  g^rasp  because  of  accidents. 
It  was  held  by  the  Supreme  Court  of  Mich- 
igan, in  an  opinion  by  Judge  Cooley,  in  the 
case  of  Helm  v.  Ellis,  49  Mich.  242,  13  N.  W. 


682,  tttat  where  notice  of  lis  pendens  was 
dully  filed  and  had  beoi  lost  from  the  files, 
though  not  entered  upon  the  file  book  as  it 
should  have  ^n,  its  filing  was  warning  to 
the  world  that  the  title  of  one  of  the  parties 
was  liable  to  be  divested  by  the  suit ;  and  that 
whoever  purchased  would  take  it  with  con- 
structive notice,  though  in  point  of  fact  he 
never  saw  or  heard  of  the  Us  pendens.  The 
holding  of  the  Supreme  Court  of  Iowa  in 
Haverly  v.  Alcott  67  Iowa,  171, 10  N.  W.  826, 
is  to  the  same  effect  In  Jurisdictions  where 
the  Legislature  has  provided  for  record  no- 
tice of  Us  pendens,  as  has  been  done  recently 
in  this  state,  such  notice  simply  takes  the 
place  of  and  operates  as  such  notice  as  there- 
tofore arose  by  operation  of  law.  If,  there- 
fore, the  loss  of  the  record  filed  as  such 
notice  does  not  affect  it  the  loss  of  the  papers 
in  a  case  In  Jurisdictions  where  no  notice  la 
required  by  legislation,  will  not  Here  we 
will  observe  that  the  failure  of  the  clerk  of 
the  court  when  suit  is  filed,  to  enter  upon 
the  file  docket  the  object  of  the  suit  cannot 
prejudice  the  defendant  or,  as  to  him,  affect 
the  rule  of  lis  pendens.  It  would  seem,  how- 
ever, from  the  action  of  the  Campbell  Real 
Estate  Company  In  its  suit  against  Wiley, 
that  its  object  was  to  dispossess  the  defend- 
ant of  his  land  by  a  writ  of  sequestration,  and 
that  in  view  of  this.  Its  object  was  entered 
by  the  clerk  on  his  file  docket 

Again,  it  Is  Insisted  by  appellants  that 
the  transfer  of  the  cause  from  the  34th  to 
the  41st  district  court  of  El  Paso  county  was 
without  an  ord»  of  the  court  and  therefore 
fatal  to  the  doctrine  of  lis  pendens.  It 
clearly  appears  from  the  record  before  us, 
and  it  Is  undisputed,  that  this  transfer  was 
by  agreement  of  the  parties.  It  also  appears 
from  the  amended  original  petition  filed  by 
the  Campbell  Real  Estate  Company  that  It 
was  the  same  case.  All  agreements  made 
between  parties  litigant  are  binding  not  only 
on  the  parties  thereto,  but  on  those  who  may 
purchase  from  either  party  pending  the  suit ; 
and  the  facts  that  a  case  is  transferred  by 
agreement  and  the  lost  papers,  instead  of  be- 
ing substituted,  are  by  agreement  supplied 
by  amended  pleadings,  do  not  afford  pur- 
chasers pendente  lite  grounds  to  collaterally 
attack  the  Judgement  against  their  vendors. 
Jones  V.  Bobb  (Tex.  Civ.  App.)  80  8.  W.  8W; 
Punchard  v.  Delk,  55  Tex.  305 ;  Delk  v.  Pun- 
chard,  64  Tex.  360;  Ferris  v.  Streeper,  58 
Tex.  812;  Evans  v.  Welbom,  74  Tex.  633. 
12  8.  W.  230,  15  Am.  St  Rep.  858;  Mnsalna 
V.  Moore,  13  Tex.  8;  Brown  v.  Dutton  (Tex. 
Civ.  App.)  85  8.  W.  465.  In  Jones  v.  Robb, 
supra,  the  contention  of  appellants  was  that 
by  agreeing  to  a  change  of  venue,  and  thereby 
consenting  to  the  removal  to  another  Juris- 
diction of  all  the  papers  in  the  case  which 
would  have  disclosed  the  nature  and  subject 
of  the  litigation,  the  right  to  invoke  the  rule 
of  Us  pendens  was  lost  In  passing  upon  the 
question,  the  court  said:  "The  general  rule 
is  that  one  baying  land  from  a  party  who 
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has  pot  it  In  litigation  In  th«  comity  where  It 
is  situate  must  abide  the  result  of  the  suit, 
whether  he  becomes  a  party  thereto  or  not 
He  is,  In  effect,  charged  with  constructive  not- 
ice of  the  pendency  of  the  suit  and  Its  nature. 
A  change  of  venue  may  become  proper  or 
necessary,  and  Is  provided  by  law.  It  Is 
certainly  Illogical  to  bold  that  In  taking 
advantage  of  that  provision  a  litigant  must 
abandon  some  other  right ;  that  his  judgment 
will  be  thereby  rendered  less  effective.  It 
seems  to  us  more  logical  to  hold  that  pur- 
chasers must  be  held  to  know  that  a  change 
of  venue  may  become  a  part  of  the  history 
of  any  litigation,  and,  so  knowing,  must 
govern  themselves  accordingly." 

The  effect  of  what  we  have  said  Is  to  over- 
rule appellants'  fourteenth,  sixteenth,  and 
leventeenth  assignments  of  error;  but  we 
vill  finally  dispose  of  them  by  adopting  ap- 
pellees' counter  propositions  to  appellants' 
propositions  under  them,  which  ore  as  fol- 
lows: 

"(1)  It  having  been  shown  that  appellants 
and  their  vendors  were  purchasers  pendente 
lite  from  the  Campbell  Real  Estate  Company, 
and  as  judgment  was  rendered  against  the 
company  holding  it  had  no  title  to  the  proper- 
ty In  question,  this  judgment  cannot  be  col- 
laterally attacked,  but  Is  conclusive  on  all 
parties  thereto  and  their  privies,  as  to  every 
matter  litigated. 

"(2)  Appellants,  being  purchasers  pendente 
lite,  will  not  be  permitted  to  question  the 
validity  of  the  judgment  rendered  in  the  case 
of  Campbell  Real  Estate  Company  v.  Wiley, 
unless  they  can  show  fraud  or  collusion. 
This  not  being  shown,  on  said  judgment  being 
collaterally  attacked.  It  will  be  presumed  that 
the  court  ascertained  all  the  facts  necessary 
to  Its  Jurisdiction."  Plow  Co.  t.  Pitluk  (Tex. 
Civ.  App.)  63  S.  W.  S54. 

In  the  same  manner,  we  will  dispose  of  the 
remaining  assignments  which  complain  of  the 
admission  of  certain  evidence  over  objections 
of  appellants: 

"The  trial  court  did  not  err  In  admitting 
the  evidence  of  the  witness  complained  of  In 
the  assignments  of  error,  for  the  reason  that 
this  evidence  was  competent  to  show  bow, 
when,  and  in  what  manner  this  transfer  was 
made,  and  for  the  further  reason  that  the 
evidence  consisted  of  facts  of  which  the  wit- 
nesses had  actual  knowledge." 

"The  pleadings  In  a  suit  being  shown  to 
be  lost,  parol  evidence  to  show  what  was  In 
controversy  Is  competent.  Reast  v.  Donald, 
84  Tex.  648,  19  S.  W.  795;  Hendricks  v. 
Hnflineyer  et  al.  (Tex.  Civ.  App.)  88  S.  W. 
623;  Foster  v.  Wells,  4  Tex.  104;  Bailey  v. 
Knight,  8  Tex.  61 ;  Graves  v.  White,  18  Tex. 
128." 

"The  court  did  not  err  in  allowing  the 
witnesses  Wiley  and  Alderete  to  testify  that 
*  writ  of  sequestration  was  Issued  and  levied 
npon  block  46,  for  the  reason  that  this  was 
competent  evidence  to  prove  notice  of  Wiley's 
possession  and  claim  of  ownership  to  said 


property,  prior  to  the  purchase  of  said  prop- 
erty by  appellants." 

"Possession  of  real  estate,  either  in  person 
or  by  tenant,  is  equivalent  to  registration  on 
question  of  notice;  and  it  was  proper  to 
show  Wiley's  possession,  claim  of  ownership, 
and  ouster  by  writ  of  sequestration.  In  order 
to  charge  subsequent  purchasers  of  notice  of 
his  claim  or  ownership.  Bounds  v.  Little, 
75  Tex.  316,  12  S.  W.  1109 ;  Mainwarrlng  v. 
Templeman,  61  Tex.  210." 

"It  having  been  shown  that  all  the  papers 
m  cause  No.  2743  were  lost.  It  was  proper  to 
introduce  parol  testimony  to  prove  their  con- 
tents, for  the  purpose  of  showing  that  appel- 
lants were  purchasers  pendente  lite." 

"On  plea  of  former  adjudication,  parol  tes- 
timony Is  admissible  to  prove  that  the  pend- 
ing suit  and  a  former  one  arose  from  the  same 
cause  of  action.  Foster  v.  Wells,  4  Tex.  104; 
Bailey  v.  Knight,  8  Tex.  61 ;  Cook  v.  Burnley, 
46  Tex.  97-115." 

There  Is  no  error  in  the  Judgment,  and  it 
Is  affirmed. 


AMERICAN  NAT.  BANK  OF  AUSTIN  et  aL 

V.  FIRST  NAT.  BANK  OF  SAN 

MARCOS. 

(Court  of  Civil   Appeals  of  Texas.    Jan.   17, 

L  Chattel    Mobtoaoes  —  Conversion     oir 

MOBTOAOED  CHATTEI.S  — VeNUK— NONSESI- 

nENT  Defendants— Question  fob  Jury. 
In  an  action  by  a  mortgagee  for  the  con- 
versinon  of  the  mortgaged  chattels,  it  appeared 
that  the  chattels  were,  when  mortgaged,  in  the 
county  in  which  the  action  was  brought,  that 
the  president  of  defendant  bank  which  had 
a  mortgage  on  the  same  chattels  made  arrange- 
ments in  such  county  with  the  mortgagor  for 
the  removal  of  the  chattels  from  the  county  and 
for  their  sale,  with  the  understanding  that  the 
proceeds  should  be  applied  on  the  debt  due  the 
bank.  The  chattels  were  shipped  out  of  the 
county  in  the  president's  name,  and  sold  ac- 
cording to  the  agreement.  The  president  was 
not  In  the  county  when  the  chattels  were 
shipped.  On  the  day  of  the  shipment  the  bank 
inquired  from  the  carrier  whether  the  chattels 
had  been  shipped  in  the  name  of  its  president 
and  received  an  affirmative  reply.  Held,  that 
the  question  whether  the  bank  and  its  president, 
nonresidents  of  the  county,  could  be  sued  In 
the  county  under  the  statute  conferring  juris- 
diction on  the  county  from  which  mortgaged 
chattels  are  removed  without  the  mortgagee's 
consent  because  of  the  acts  of  the  president  in 
that  county  and  the  statute  fixing  the  venue  in 
the  county  where  a  trespass  Is  committed  was 
for  the  jury.    . 

2.  Tbiai,— Question  fob  Jubt— Evidence— 
Telephonic  CojnfUNicATioNS— Admissibil- 
ity. 

On  the  issue  of  the  admissibility  of  the 
testimony  of  a  witness  detailing  a  telephone 
communication  between  himself  and  a  party 
to  the  action.  It  appeared  that  the  witness  did 
not  Identify  the  par^  as  the  one  who  telephoned 
to  witness,  that  the  person  telephoning  to  the 
witness  represented  that  he  was  the  party  to 
the  action,  that  such  party  was' the  only  person 
likely  to  telephone  to  witness,  and  that  tele- 
phoning to  the  witness  was  in  accordance  to 
instructions  made  by  an  agent  of  the  party. 
BeU,  that  the  qnestion  of  the  identity  of  the 
party  telephoning  to  the  witness  was  for  the 
jury. 
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8.  Cbattex  Mobtoages  —  Convebsior  bt 
Thibd  Person— Rights  of  Mobtoaobb. 
A  mortgagee  In  a  chattel  mortgage  mar 
recoyer  damages  from  one  converting  the  mort- 
gaged chattels  to  the  extent  of  their  value  not 
exceeding  the  mortgage  debt. 

[Ed.  Note. — For  cases  in  point,  see  vd.  0, 
Cent  Dig.  Chattel  Mortgagee,  t  853.] 

Appeal  from  District  Court,  Hays  County; 
L.  W.  Moore,  Judge. 

Action  by  the  First  National  Bank  of  San 
Marcos  against  tbe  American  National  Bank 
of  Austin  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Jas.  H.  Robertson,  for  appellants.  Will  Q. 
Barber  and  O.  T.  Brown,  for  appellee. 

FISHER,  a  J.  This  Is  a  suit  by  the  First 
National  Bank  of  San  Marcos  against  the  ap- 
pellants to  recover  damages  for  the  conver- 
sion of  200  head  of  cattle  valued  at  about 
$6,000,  which  the  appellee  claimed  under  a 
chattel  mortgage  lien  to  secure  the  payment 
of  two  promissory  notes,  one  for  |5,S33.40, 
and  tbe  other  for  $2,220,  executed  by  one  J.  C. 
Pouiton.  The  mortgage  given  to  secure  tbe 
first-named  sum  was  executed  July  15,  1901, 
covering  100  three  year  old  steer  cattle, 
branded  P  on  the  left  side,  and  125  two  year 
old  steer  cattle,  branded  T5  on  the  left  side, 
all  these  cattle  situated  and  located  in  Hays 
county.  The  note  which  tbe  mortgage  se- 
cured was  due  six  months  from  July  16, 
1901.  Tbe  chattel  mortgage  which  secured 
tbe  last-named  sum  was  dated  August  29, 
1901,  and  covered  185  steer  yearlings,  all 
branded  P  on  tbe  left  side,  located  in  Hays 
county.  On  July  15,  1001,  tbe  first  mortgage 
was  duly  deposited  for  registration  in  the 
office  of  the  county  clerk  of  Hays  county, 
and  was  duly  recorded  on  that  day.  Tbe 
last  mortgage  was  recorded  on  the  SOth  day 
of  August,  1901.  All  of  these'  Instruments 
were  executed  by  Pouiton,  tbe  own»  of  the 
cattle,  ail  of  tbe  cattle  at  the  time  being 
located  in  pastures  described  in  the  mort- 
gages situated  in  Hays  county.  It  is  further 
averred  by  appellee  that  the  appellants  did,  in 
tbe  county  of  Hays,  some  time  in  tbe  month 
of  September,  1902,  without  tbe  consent  of 
appellee,  take,  convert  and  apiHropriate  to 
their  own  use,  and  did  remove  and  carry 
away  from  Hays  county  a  large  number  of 
these  cattle,  to  wit,  150  head  covered  by  and 
subject  to  the  first  mortgage,  and  50  head  cov- 
ered by  and  subject  to  tbe  second  mortgage. 
The  appellants  by  a  proper  plea  in  abatement, 
alleged  their  privilege  to  be  sued  in  the 
county  of  Travis,  their  place  of  residence. 
The  answer  filed  by  them  denied  the  con- 
version, and  alleged  that  the  American  Na- 
tional Bank  had  a  valid  and  subsisting 
mortgage  on  the  cattle,  to  secure  a  debt  due 
and  owing  to  the  bank  by  Pouiton.  That 
mortgage  was  executed  subsequent  to  the 
appellee's  mortgage  and  registration  of  tbe 
same  of  July  15,  1901,  but  prior  to  appellee's 
mortgage  of  August  29,  1901.    The  notes  of 


Pouiton  to  both  parties  to  the  suit  were  du* 
and  unpaid  at  the  time  of  tbe  alleged  con- 
version. 

The  plea  of  privilege  was  properly  sub- 
mitted to  tbe  Jury;  and  tbe  verdict  In  r»- 
spouse  to  the  submission  of  that  questloB 
was  a  finding  against  tbe  appellants.  It  la 
shown  by  the  facts  that  neither  of  tbe  ap- 
pellants resided  in  Hays  county,  nor  did 
the  bank  have  an  agent  there  upon  whom 
service  could  be  bad,  so  as  to  subject  it  to 
the  Jurisdiction  of  that  court;  but  It  Is  con- 
tended, and  properly  so,  that  tbe  evidence 
was  sufflclent  to  give  tbe  district  court  of  Hays 
county  Jurisdiction  and  fix  the  venue  of  the 
suit  in  that  county,  by  reason  of  tbe  active 
particlpancy  of  the  appellant  Littlefleld,  act- 
ing for  his  codefendant  in  converting  and 
taking  possession  of  and  removing  the 
cattle  covered  by  appellee's  mortgage  from 
Hays  county.  Littlefield  was  at  that  time 
tbe  president  of  the  American  National  Bank ; 
and  there  Is  no  question  raised  as  to  his  au- 
thority to  represent  tbe  bank  In  the  trans- 
action that  Is  charged  to  have  occurred.  The 
mortgage  to  the  bank  provided  that  tbe  cattle 
should  be  shipped  to  market  in  the  name  of 
Littlefield.  Littlefleld  was  named  as  trustee 
in  the  mortgage,  and  In  tbe  pursuit  of  his 
duties  and  authority  by  virtue  of  that  In- 
strument and  as  the  representative  of  the 
bank,  a  few  days  before  the  cattle  were  ac- 
tually shipped  to  East  St  Louis  be  went  to 
Kyle,  In  Hays  county,  where  tbe  cattle  were 
under  the  control  of  Pouiton  and  located  in 
a  pen,  for  tbe  purpose  of  Inspecting  the 
cattle  and  ascertaining  their  condition,  with 
a  view  of  their  delivery  to  him  or  for  falm 
on  board  of  the  cars  at  Kyle,  Tex.,  to  be 
shipped  to  St  Louis.  Littlefield  examined 
and  inspected  the  cattle,  and  tbe  Jury  had  tbe 
right  to  conclude  from  tbe  evidence,  that  be 
became  aware  at  that  time  of  tbe  number  of 
cattle,  which  seems  to  have  been  about  300 
head,  In  the  pen,  and  of  the  brands  that 
Identified  the  cattle,  and  their  age  and  sex. 
A  part  of  the  cattle  then  in  the  pen  were 
identified  upon  the  trial  of  this  case  as  the 
cattle  subject  to  the  mortgages  of  appellee. 
It  was  then  and  there,  in  effect,  agreed  be- 
tween Littlefield  and  Pouiton  that  tbe  cattle 
should  be  shipped  to  East  St  Louis  In  the 
name  of  Littlefield,  or  consigned  to  Little- 
fleld— ^be  at  tbe  time,  It  appears,  was  acting 
for  the  bank — and  it  was  then  and  there  the 
Intention  of  both  parties  that  the  cattle 
should  be  so  shipped.  The  evidence  Is  suffi- 
cient to  Justify  tbe  conclusion  that  be  knew 
that  that  promise  and  agreement  would  be 
compiled  with.  And,  In  fact,  a  few  days 
afterwards,  the  cattle  were  actually  deliv- 
ered to  tbe  railway  company  at  Kyle,  and 
shipped  under  that  agreement  to  St  Louis, 
in  tbe  name  of  Littlefield.  Littlefield  was 
not  present  on  the  day  that  the  cattle  were 
shipped;  but  before  they  were  shipped.  It 
appears  that  be  informed  tbe  American  Na- 
tional Bank,  as  to  what  he  had  done,  and 
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left  directions  with  its  cashier,  who  appean 
to  be  General  Hamby,  with  reference  to  ship- 
ping the  cattle.  On  the  day  of  the  shipment, 
the  American  National  Bank  tel^honed  to 
the  railway  company  at  Kyle,  substantially 
inquiring  as  to  whether  Poulton  had  deliv- 
ered the  cattle,  and  whether  they  were  to  be 
shipped  out  in  the  name  of  Littlefleld,  and 
they  received  a  reply  to  the  effect  tbat  such 
-R-as  the  case.  The  law  makes  it  an  offense 
to  remove  mortgaged  property  without  con- 
sent from  the  coimty  where  it  is  situated; 
and  there  is  a  provision  of  the  statute  that 
confers  jurisdiction  and  venue  in  the  county 
where  such  an  offense  is  committed.  There 
is  also  another  provision  that  fixes  venue  in 
the  county  where  a  trespass  is  committed. 
While  It  is  true  that  Littlefleld  was  not  pres- 
ent when  the  cattle  were  put  upon  board 
the  cars  and  shipped  out  of  the  county,  his 
conduct  in  advising,  aiding,  and  encourag- 
ing Poulton  to  ship  the  cattle  makes  him  In 
law  an  active  participant;  and  his  conduct 
In  tbat  respect  is  sufficient  to  bring  him  with- 
in tbe  terms  of  the  statute,  and  Is  therefore 
binding  upon  bis  principal,  the  American 
National  Bank. 

On  the  main  Issues  In  the  case,  we  find 
that  the  averments  of  tbe  plaintiff  are  sub- 
stantially established  by  the  evidence.  The 
cattle  in  question  were  shipped  from  Hays 
county  by  Poulton  for  the  benefit  of  the 
appellants,  and  were  sold  in  St  Louis,  and 
tbe  proceeds  applied  to  the  debt  owing  the 
American  National  Bank.  It  was  a  contro- 
verted issue  In  the  case  as  to  whether  the 
cattle  In  question  were  identlfled  as  the 
cattle  covered  by  appellee's  mortgage  of 
July  15,  1901;  but  In  our  opinion,  there  is 
evidence  that  identifies  a  sufficient  number 
of  these  cattle  covered  by  the  appellee's 
mortgage  to  Justify  the  amount  of  the  verdict 
according  to  the  evidence  of  value  of  these 
cattle  testified  to  by  the  witnesses. 

An  objection  was  urged  below,  which  is 
preserved  here,  to  tbe  evidence  of  witness 
Johnson,  detailing,  In  substance,  a  telephone 
commimlcatlon  between  him  and  tbe  Ameri- 
can National  Bank.  Johnson  was  the  sta- 
tion agent  at  Kyle  that  received  the  cattle, 
and  was  communicated  with  by  some  one 
from  Austin  over  telephone,  who  claimed  to 
be  the  representative  of  the  American  Nation- 
al Bank.  The  objection  is  that  the  evidence 
does  not  identify  tbe  American  National 
Bank  or  any  of  Its  officers  as  the  party  who 
telq>faoned  to  Johnson.  Tbe  conversation 
between  the  two  parties  OTer  the  telephone 
was  relevant  evidence,  provided  It  was  not 
objectionable  on  the  ground  urged  by  the 
appellants.  There  are  some  facts  and  clr- 
comstances  tending  to  Identify  the  repre- 
sentative of  tbe  American  National  Bank  as 
the  party  with  whom  Johnson  had  the  con- 
versation over  the  telephone.  The  party 
stated  tbat  It  was  the  American  National 
Bank  that  desired  the  information  from 
Johnson;  and  it  appears  from  the  facts  and 


circumstances  in  evidence  tbat  the  American 
National  Bank  was  likely  the  only  party  here 
In  Austin  who  had  any  interest  in  telephon- 
ing to  the  station  agent  at  Kyle,  regarding 
these  cattle;  and  such  telephone  communi- 
cation from  tbe  bank  was  In  keeping  with 
the  instructions  that  had  been  previously 
given  by  Littlefleld.  Not  that  Littlefleld 
had  stated  to  the  bank  to  telephone,  but  be 
did  state  to  the  representative  of  the  bank 
here  in  Austin  what  he  expected  to  be  done 
with  the  cattle,  and,  substantially,  to  look 
after  tbe  matter,  as  Littlefleld  was  not 
present,  and  did  not  intend  to  be  present  here 
in  the  city  of  Austin  when  the  cattle  were 
to  be  shipped.  It  does  not  appear  from  the 
evidence  that  any  one,  as  tbe  representative 
of  the  American  National  BanK,  went  in 
person  to  Kyle  to  see  to  tbe  shipment  of  the 
cattle,  after  Littlefleld  had  made  the  agree- 
ment with  Poulton,  nor  does  It  appear  that 
any  letter  was  sent  to  Poulton  concerning 
the  matter;  but  tbe  only  evidence  of  com- 
munication at  all  in  keeping  with  Llttlefleld's 
instruction  was  over  tbe  tel^hone.  Tbe 
Identity  of  the  party  as  tbe  representative 
of  the  American  National  Bank  who  tele- 
phoned to  Johnson,  was  a  question  of  fact 
to  be  passed  upon  by  tbe  jury.  27  Am.  & 
Eng.  Enc.  Law,  1091;  Wolf  v.  Railway 
(Mo.  Sup.)  11  S.  W.  51,  3  L.  R.  A.  539,  10 
Am.  St.  Rep.  331;  Railway  v.  Heidenbeimer, 
82  Tex.  195,  17  8.  W.  608,  27  Am.  St  Rep. 
861. 

There  are  several  assignments  of  errors 
that  complain  of  tbe  action  of  the  trial  court 
In  overruling  the  motion  for  new  trial  on 
account  of  tbe  insufficiency  of  tbe  evidence 
to  support  the  verdict.  Our  findings  of  fact 
dlsxwse  of  these  assignments. 

There  are  also  objections  urged  to  the 
charge  of  the  court,  and  special  charges  sub- 
mitted at  the  request  of  appellee.  These 
assignments  are  overruled.  An  extended 
discussion  of  these  questions  would  possibly 
serve  no  useful  purpose;  but  we  have  care- 
fully considered  the  points  raised  in  tbe 
assignments  that  complain  of  the  action  of 
the  trial  court  in  refusing  charges  at  the  re- 
quest of  appellant,  and  of  the  charges  given 
by  the  trial  court  at  the  request  of  appellee, 
and  those  that  complain  of  the  main  charge 
of  the  coturt.  We  are  of  opinion  that  none 
of  these  assignments  are  well  taken. 

The  evidence  of  witnesses  Mitchell  and  Jack- 
son as  to  the  number  and  identity  of  the 
cattle  was  admissible. 

There  is  an  assignment  of  error  In  the  rec- 
ord, wherein  it  Is  contended  that  the  appel- 
lee's remedy  was  not  for  damages  against 
the  appellants,  but  that  it  should  follow  the 
cattle  and  seek  its  remedy  In  foreclosing 
the  mortgage  held  by  it  against  them.  Ap- 
pellee's mortgage  authorized  It  to  take  pos- 
session of  the  cattle  upon  default  of  pay- 
ment; but  however.  Independent  of  this  pro- 
vision in  the  mortgage.  It  has  been  definitely 
settled  In  tliis  state  that  a  mortgagee  has  a 
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remedy  for  damages  against  one  who,  with- 
out consent,  conyerts  the  mortgaged  property 
to  the  extent  of  the  value  of  the  property, 
not  to  exceed  the  mortgage  debt  Scaling  y. 
First  Nat.  Bank  (Tex.  Qy.  App.)  87  S.  W. 
715,  and  authorities  there  cited. 

We  find  no  error  in  the  record,  and  the 
judgment  la  affirmed. 


SWEENEY  T.  TAXLOB  BROS,  et  aL 

(Court  of   Ciyll   Appeals  of  Texas.    Jan.    17, 

1S06.) 

1.  JUBT— GHAIXBHGB&— NtTUBEB  AI.IX>WKD. 

Where  the  interest  and  claims  of  codefend- 
ants  are  directly  antagonistic,  each  must  be  con- 
sidered a  distinct  party,  within  the  purview  of 
the  statute  fixing  the  number  of  peremptory  chal- 
lenges to  jurors  to  which  each  party  to  a  salt 
is  entitled. 

[Ed.  Note. — For  cases  in  iwint,  see  yol.  81, 
Cent  Dig.  Jury,  {  609.] 

2.  APFBAir- Habicless     Ebbob^Refusa.1.     or 
Ohaixenges. 

The  refusal  of  the  trial  court  to  allow  ap- 
pellant his  statutory  namber  of  challenges  to 
jurors  is  not  groimd  for  reversal,  in  the  ab- 
sence of  a  showing  that  any  person  objectionable 
to  appellant  was  chosen  as  a  member  of  the 
jury,  80  that  he  would  have  used  the  additional 
challenges  had  he  been  allowed  them. 

[Ed.  Note. — For  cases  in  point,  see  yoL  8, 
Cent  Dig.  Appeal  and  Error,  t  4126.] 

5.  Chattkl  Mobtqaoe— Pbiobitibs— Rxoobds 
— Operation  ab  Noticb— Imvalid  Instbu- 

MENTS. 

The  registration  of  a  chattel  mortgage,  ex- 
ecated  by  a  married  woman  without  the  joinder 
of  her  husband,  is  not  constructive  notice  of  the 
mortgage,  in  the  absence  of  a  showing  of  facts 
authorizing  its  execution  by  the  wife  alone. 
4.  EyiDENCE— Heabsat— Oral  Declabations. 

A  statement  by  defendant  to  plaintitC,  made 
on  purchasing  goods  from  him,  to  the  effect  that 
she  (defendant)  was  not  married,  while  admis- 
sible upon  the  issue  of  fraud  in  the  purchase, 
was  hearsay  as  to  a  codefendant  on  the  issue  of 
coverture,  and  Inadmissible  in  support  of  that 
issue. 

6.  HusBARO  AND  Wife— CoiOfUKTrT  Pbofeb- 
TT— Ptjbchase  bt  Wife. 

A  ring  purchased  by  a  wife  during  cover- 
ture is  community  property,  in  the  absence  of 
evidence  that  it  was  purchased  with  her  sepa- 
rate funds. 

[Ed.  Note. — For  cases  in  point,  see  vol  28, 
Cent  Dig.  Husband  and  Wife,  f  899.] 

6.  Sake— Rights     of     Husband— Sai.x     or 
Pbopebtt.. 

A  husband  may  sell  or  pledge  community 
property  purchased  by  the  wife. 

7.  Chattel   Mobtoaoes— Pbiobitieb— Plboo- 
ESS  or  Chattel. 

One  who  loans  money  on  the  pledge  of  a 
ring,  without  notice,  actual  or  constructive,  of 
a  (mattel  mortgage  retained  on  the  ring  by  the 
seller  thereof,  has  a  prior  lien  to  that  evidenced 
by  the  chattel  mortgage. 

Appeal  from  Harris  County  Court;  Blake 
Dupree,  Judga 

Action  by  B.  B.  Taylor  and  others,  part- 
ners as  Taylor  Bros.,  against  J.  J.  Sweeny 
and  others.  From  the  judgment  readied, 
defendant  Sween«(y  appeals.  Reversed  In 
part 


Brockman  &  Kahn,  for  appellant    A.  E. 
Amerman,  for  apjpellees. 

PLEASANTS,  3.  Appellees,  Taylor  Bros., 
a  firm  composed  of  E.  A.  Taylor,  0.  W. 
Taylor,  and  F.  C.  Taylor,  brought  this  suit 
against  Addie  Humphreys,  Abe  Humphreys, 
and  appellant,  to  recover  against  Addie  Hum- 
phreys the  sum  of  $265,  the  alleged  unpaid 
balance  of  the  purchase  price  of  a  diamond 
ring  sold  by  plaintiff  to  said  defendant  and 
to  foreclose  a  chattel  mortgage  upon  said 
ring  against  all  of  the  defendants,  or,  in 
the  alternative,  to  recover  possession  of  the 
ring  on  the  ground  that  Addle  Humphreys 
obtained  its  possession  by  fraud  and  mis- 
representation, and  that  any  title  which  the 
other  defendants  may  assert  thereto  was 
acquired  with  notice  of  plalntifTs  rights 
and  is  therefore  invalid.  The  petition  al- 
leges, in  substance,  th&t  plaintiff  sold  and 
delivered  to  Addie  Humphreys  on  M'  about 
February  16,  1904,  the  diamond  ring  in- 
volved in  this  suit  which  is  fuUy  described 
In  the  petition,  for  the  agreed  price  of  $325, 
which  was  its  reasonable  value;  that  said 
defendant  paid  plaintifl  for  the  ring  the  sum 
of  $50  cash  and  executed  and  delivered  to 
plaintiff  her  written  contract  wherein  she 
agreed  to  pay  the  further  sum  of  $275  In 
weekly  Installments  of  $10  each,  and  to 
secure  the  performance  of  said  contract  ex- 
ecuted and  delivered  to  plaintiff  a  chattel 
mortgage  upon  said  ring,  which  mortgage 
was  on  said  date  duly  registered  in  the  chat- 
tel mortgage  records  of  Harris  county;  that 
said  defendant  paid  the  sum  of  $10  on  said 
contract  and  there  is  now  due  and  unpaid 
thereon  a  balance  of  $266,  with  interest  and 
attorney's,  fee,  for  which  amount  judgment 
is  prayed.  It  is  further  alleged  that  the 
defendant  Abe  Humphreys  is  claiming  to  be 
the  husband  of  Addle  Humphreys,  and  that 
.defendant  Sweeney  is  asserting  some  claim 
or  title  to  the  ring,  and  judgment  is  asked 
against  all  of  the  defendants  foreclosing 
the  alleged  chattel  mortgage  upon  the  ring. 
It  is  further  alleged  that  plaintiff  had  no 
knowledge,  at  the  time  the  ring  was  sold 
to  Addle  Humphreys,  that  she  was  a  mar- 
ried woman,  and  that  she  represented  to 
plalntifTs  agent  that  she  was  unmarried,  and 
thereby  induced  him  to  sell  and  deliver  the 
ring  to  her,  and  that  if  she  was  in  fact 
married  at  that  time,  she  obtained  i>osses- 
sion  of  said  ring  by^frand  and  mlsr^resoi- 
tation,  and  therefore  title  to  same  did  not 
pass  by  said  contract  of  sale,  and  plaintiff 
is  entitled  to  recover  Its  possession  from 
all  of  the  defendants.  It  is  further  alleged 
that.  If  the  defendant  Sweeney  ever  acquired 
possession  of  the  ring,  he  got  it  from  a 
person  who  had  no  right  to  Ita  possession 
and  no  authority  from  Addie  Humphreys  to 
dispose  of  It  and  therefore  he  acquired  no 
title  thereto  as  ag^alnst  Addie  Humphreys 
or  the  plalntifC.    There  la  a  prayer  In  tli* 
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altematlye  Ant  tb*  recoreiy  of  tbe  ring 
a^aiiiBt  all  of  the  defendants,  In  eyent  the 
court  Bhonld  find  that  the  mortgage  may  be 
Inralld  by  reason  of  the  fact  that  at  the  time 
of  Its  execution  the  said  Addle  Humphreys 
was  a  married  woman.  The  defendant  Swee- 
vef  denied  generally  the  allegations  of  plain- 
tiff's petition,  and  pleaded  specially  that 
Addle  Humphreys  was  a  married  woman 
at  the  time  she  executed  the  mortgage,  and 
tbe  record  of  such  mortgage  was  not  notice 
to  him,  and  that  he  was  a  purchaser  for 
value  of  tbe  ring  in  question,  without  any 
aotlce  of  plaintiff's  claim.  The  defendant 
Addle  Humphreys  was  non  compos  mentis 
at  the  time  of  the  trial,  and  was  represented 
hy  a  guardian  ad  litem.  Tbe  answer  of  tbe 
guardian  ad  litem  contains  a  general  denial 
of  the  ayerments  of  defendant  Sweeney's 
answer,  and  specially  avers  that  the  ring 
Is  the  separate  property  of  said  Addle  Hum- 
phreys, and  that  the  person  from  whom  the 
defendant  Sweeney  acquired  it  was  not  au- 
thorized to  dispose  of  it  Tills  answer  further 
admits  the  truth  of  the  allegations  of  plaintiff 
as  to  the  sale  of  the  ring  for  the  sum  of  $326, 
and  the  payment  of  $60  of  said  sum,  but 
seeks  to  avoid  the  payment  of  the  balance 
due  on  the  contract,  on  the  groimd  that  Addle 
.Humphreys  has  since  its  execution  become 
of  unsound  mind.  The  prayer  of  the  an- 
fwer  Is  for  the  recovery  of  the  ring  as  against 
the  defendant  Sweeney,  and,  in  event  the 
l)lalntlff  should  be  held  entitled  to  a  fore- 
closure of  the  mortgage,  that  this  guardian 
have  Judgment  against  plaintiff  for  the 
$00  paid  upon  said  contract  The  cause  was 
tried  hy  a  Jnry,  and  verdict  and  Judgment 
rendered  in  favor  of  plaintiff  for  the  amount 
claimed  in  the  petition,  with  foreclosure  of 
the  mortgage  upon  tbe  ring,  and  In  favor 
of  Addle  Humphreys  for  the  recovery  of  the 
Ting  against  the  defendant  Sweeney.  The 
court  Instmcted  a  verdict  In  favor  of  de- 
fendant Abe  Humphreys,  and  Judgment  was 
rendered   accordingly. 

Appellant's  fifth  assignment  of  error  com- 
plains of  the  ruling  of  the  trial  court  In 
refusing  to  allow  him,  in  the  selection  of 
the  Jnry.  the  full  number  of  peremptory 
challenges  given  by  the  statute  to  each  party 
to  a  suit  in  the  county  court  The  interests 
and  claims  of  appellant  and  his  codefendant 
as  disclosed  by  the  pleadings,  were  directly 
antagonistic  and  in  such  case  it  is  well 
settled  that  each  most, be  considered  a  party 
in  the  pnrview  of  the  statute  fixing  the 
number  of  chalioigefl  to  which  each  party 
to  a  salt  Is  entitled.  Railway  Co.  v.  Biff- 
ham.  80  S.  W.  1113,  13  Tex.  Ct  Rep.  971. 
It  Is  equally  as  well  settled  that  the  refusal 
of  the  trial  court  to  allow  a  party  his  stat- 
utory number  of  challenges  will  not  authorize 
a  rsversal  of  the  Judgment  unless  it  appears 
from  the  record  that  the  appellant  was 
probably  injured  by  such  ruling.  The  bill 
«f  exceptions  in  this  case  shows  that  ap- 


pellant exhausted  the  challenges  allowed  him 
by  the  trial  court  but  does  not  show  that 
any  person  objectionable  to  him  was  chosen 
a  member  of  tbe  Jury.  In  tiie  absence  of 
such  showing,  we  do  not  think  the  record 
shows  probable  injury.  Unless  it  be  true 
that  the  appellant  would  have  used  the 
additional  challenges,  he  was  certainly  not 
injured  by  the  ruling  complained  of,  and 
there  is  nothing  in  the  bill  of  exceptions  to 
indicate  that  he  would  have  used  them. 
Snow  V.  Starr,  75  Tex.  414,  12  S.  W.  673; 
Waggoner  v.  Dodson,  06  Tex.  6,  68  S.  W. 
818,  60  S.  W.  993;  Railway  Co.  T.  Bigham, 
supra. 

The  evidence  shows  that  plaintiff  sold 
and  delivered  the  ring  to  the  defendant  Addie 
Humphreys  upon  the  terms  stated  In  the 
I)etition,  and  that  the  amount  claimed  in- 
the  petition  was  due  plaintiff  under  the 
terms  of  said  contract  of  sale.  The  mort- 
gage executed  by  Addie  Humphreys  to  secure 
plaintiff  was  not  signed  by  Abe  Humphreys 
and  was  not  executed  by  his  authority  or 
consent  This  mortgage  was  duly  registered 
on  the  day  of  its  executlML  Some  time 
after  she  purchased  the  ring,  Addie  Hum- 
phreys  pav^ned  it  to  one  Blanck  to  secure 
a  loan  of  $60,  and  failed  to  redeem  it  at 
the  time  specified  in  the  contract  of  pledge. 
Subsequently  Blanck,  with  tbe  knowledge 
and  consent  of  Abe  Humphreys,  pawned 
tlie  ring  to  the  defendant  Sweeney  to  secure 
a  loan  of  $125.  Abe  Humphreys  testified 
that  after  paying  Blanck  the  amount  of 
his  loan  out  of  this  $125,  he  gave  the  balance 
to  his  wife,  Addle.  When  Sweeney  received 
the  ring  from  Blanck  and  advanced  him  the 
$125,  he  did  not  know  that  it  belonged  to 
Addie  Humphreys,  and  had  no  actual  notice 
of  plaiutltTs  mortgage.  The  ring  was  in 
his  possession  at  the  time  the  suit  was 
brought  and  he  has  never  been  paid  the 
$125  which  he  loaned  thereon.  The  member 
of  plaintltrs  firm  who  made  the  sale  to 
Addie  Humptireys  testified  that  he  had 
known  Abe  and  Addle  Hiunphreys  for  sev- 
eral years  before  he  sold  her  the  ring,  and 
knew  that  they  lived  together,  but  that  Addle 
told  him,  while  she  was  negotiating  for  the 
purchase  of  the  ring,  that  she  was  not  mar- 
ried to  Abe,  and  that  he  made  the  contract 
of  sale  with  her  on  the  faith  of  the  repre- 
sentation that  she  was  not  married.  Abe 
Humphreys  testified  that  he  was  Addie'a 
husband;  that  he  married  her  in  Dallas 
four  or  five  years  before  the  trial  in  the 
court  below,  and  they  had  lived  together 
«8  husband  and  wife  until  she  became  Insane 
and  was  sent  to  the  asylum,  and  were  so 
living  together  at  the  time  plaintiff  sold 
her  the  ring,  and  the  mortgage  in  question 
was  executed.  Upon  these  facts  tbe  prior- 
ity of  plaintiflT's  lien  over  that  of  appellant 
depends  upon  tbe  question  of  whether  Addie 
and  Abe  Humphreys  were  married  at  the 
time  she  executed  tbe  mortgage  to  plaintiff. 
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and  tbe  court  so  Instructed  the  Jury.  Ap- 
pellant had  no  actual  notice  of  the  mort- 
gage, and  he  cannot  be  charged  with  con- 
Btructlve  notice  by  the  registration  of  a  mort- 
gage executed  by  a  married  woman  without 
being  Joined  therein  by  her  husband;  no 
facts  being  shown  which  would  authorize 
Its  execution  by  the  wife  alone. 

Under  appropriate  assignments  appellant 
complains  of  both  the  charge  of  the 
court  submitting  the  Issue  of  coverture,  and 
the  verdict  of  the  Jury  thereon,  on  the 
ground  that  the  uncontradicted  evidence 
shows  that  Addle  Humphreys  was  a  married 
fVoman  at  the  time  she  executed  the  mort- 
gage, and  therefore  that  issue  ought  not 
to  have  been  submitted  to  the  Jury,  and  the 
verdict  is  without  evidence  to  support  it. 
We  think  these  assignments  should  be  sus- 
tained. The  only  testimony  tending  to  con- 
tradict the  testimony  of  Abe  Humphreys 
that  be  married  Addle  several  years  before 
the  trial,  and  that  they  had  never  been 
divorced,  but  had  continuously  lived  together 
as  hnsbaud  and  wife  up  to  the  time  that 
she  was  sent  to  the  asylum,  was  the  state- 
ment of  the  witness  C.  W.  Taylor  that, 
when  he  sold  the  ring  to  Addles  she  told 
him  that  she  and  Abe  were  not  married. 
This  testimony  was  clearly  hearsay,  and  for 
that  reason  Inadmissible  on  the  Issue  of 
whether  Addie  was  a  married  woman  at 
the  time  she  executed  the  mortgage,  and 
it  was  objected  to  by  the  appellant  upon 
that  ground.  The  evidence  was  admissible 
upon  the  issue  of  fraud,  as  alleged  In  the 
petition,  but  should  not,  over  the  objection 
of  appellant,  have  been  admitted  on  the 
issue  of  coverture,  and  cannot  be  considered 
as  evidence  upon  that  Issue.  If  the  defend- 
ant Addie  Humphreys  was  tlie  wife  of  Abe 
Humphreys  at  the  time  she  executed  the 
mortgage,  its  registration  was  not  construc- 
tive notice  to  appellant;  no  facts  being  al- 
leged or  proven  which  would  make  said 
mortgage  valid  as  between  the  parties  there- 
to. If  purchased  by  the  wife  during  cover- 
ture, the  ring  became  commtmlty  property, 
there  being  no  evidence  that  it  was  purchased 
with  her  separate  funds,  and  the  husband 
bad  the  right  to  sell  or  pledge  it  to  ap- 
pellant 

The  undisputed  evidence  shows  that  Abe 
Humphreys  not  only  authorized  but  partici- 
pated in  the  transaction  In  which  the  ring 
was  pledged  to  appellant  to  secure  the  loan 
of  $126,  and  that  appellant  had  no  notice 
at  the  time  he  made  said  loan  that  plaintiff 
had  a  Hen  upon  the  ring.  Upon  this  evi- 
dence appellant's  lien  was  entitled  to  prior- 
ity over  that  asserted  by  the  plaintiff,  and 
the  verdict  and  Judgment  of  the  trial  court 
cannot  be  sustained. 

None  of  the  remaining  assignments  point 
out  any  error,  and  all  are  overruled. 

Because,  in  our  opinion,  the  evidence  Is 
not   suiflclent  to   sustain   the   finding   that 


Addie  Humphreys  was  not  married  to  Abe 
Humphreys  at  the  time  she  executed  the 
mortgage  to  plaintiff,  the  Judgment  of  the 
court  below,  foreclosing  plalntilTs  Hen 
against  appellant,  and  in  favor  of  Addle 
Humphreys  against  appellant  for  the  posses- 
sion of  the  ring,  is  reversed,  and  the  cause 
remanded.  The  remainder  of  the  Judgment 
la  undisturbed. 


KAASB  V.  GULF,  C.  &  8.  P.  BX.  CO. 

(Court  of  Civil   Appeals  of  Texas.    Jan.   17, 

1906.) 
L  Cabbiebs  —  Passengebs  —  Tbuunatidn  or 

REI.ATI0N. 

Where  a  passenger  remained  on  a  car  after 
its  arrival  at  his  destination,  the  terminus  of 
the  road,  for  a  considerable  time,  his  relation 
as  passenger  was  terminated. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  {  991.] 

Z  Same— Ejection  of  Pasbenoeb. 

Where  a  passenger  remained  on  a  car, 
sleeping,  after  arrival  at  his  destinatioD,  the 
terminus  of  the  road,  the  carrier's  employ^ 
had  the  right  to  resort  to  whatever  means  were 
reasonably  necessary  to  awaken  him  and  get 
him  off  tiie  train,  and  were  not  guilty  of  un- 
lawful assault  in  using  such  means. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  f  14S0.] 

a.  SAKB— EVIDKNCK. 

Evidence  held  to  Justify  a  Jury  In  finding 
that  a  carrier's  employes  resorted  to  no  means 
that  were  unreasonable  or  unnecessary  in  awak- 
ening the  passenger  and  getting  him  off  the 
train  after  arrival  at  his  desUnauon. 

Error  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Action  by  Charles  Kaase  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  In  favor  of  defendant 
plaintiff  brings  error.    Affirmed. 

Stanton  Allen  and  Pendleton,  Ferguson  & 
Durrett,  for  plaintiff  in  error.  J.  W.  Terry 
and  A.  H.  Cnlwell,  for  defendant  in  orror. 

KEY,  J.  Charles  Kaase  brought  this  suit 
against  defendant  railway  company  for  dam- 
ages. He  alleged  in  his  petition  that  while 
he  was  a  passenger  on  the  defendant's  rail- 
road, one  of  the  defendant's  employes  com- 
mitted an  assault  upon  him.  There  was  a 
Jury  trial,  resulting  in  a  verdict  and  Judg- 
ment for  the  defendant  and  the  plaintiff  has 
brought  the  case  up  by  writ  of  error. 

The  first  assignment  of  error  assails  the 
verdict  and  asserts  that  the  undisputed  evi- 
dence shows  that  the  plaintiff  was  a  pas- 
senger on  defendant's  train,  and,  that  while 
that  relation  existed,  a  brakeman  employed 
by  the  defendant  in  the  operation  of  the 
train,  committed  an  assault  upon  him.  Tbe 
undisputed  testimony  shows  that  the  plaintiff 
l>oarded  the  train  In  question  at  Lampasas, 
and  became  a  passenger  by  virtue  of  a  ticket 
which  entitled  him  to  transportation  to 
Temple.  Temple  was  the  final  destination  of 
the  train,  and,  when  it  reached  that  place 
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and  all  the  other  passengers  got  off,  the 
plaintiff,  who  was  asleep  In  a  seat  In  the 
chair  car,  did  not  get  off.  This  was  between 
10  and  12  o'clock  at  night  The  plaintiff 
testified  that  he  had  lost  sleep  tot  seTeral 
nights;  that  he  went  to  sleep  before  the 
train  reached  Temple,  and  did  not  wake  np 
until  he  was  Jerked  out  of  his  seat  by  the 
brakeman,  who  placed  nippers  or  handcuffs 
on  one  of  his  wrists.  We  have  not  under- 
taken to  set  out  his  testimony  in  full,  l>e- 
canse  it  may  be  conceded  that  it  was  suffi- 
cient to  support  a  verdict  in  his  favor,  if  the 
jury  had  given  him  credence  and  decided  the 
case  for  him.  But  the  conductor  in  charge 
of  the  train  testified  that  when  it  reached 
Temple  he  passed  through  the  car  and  an- 
noimced  that  station  in  a  distinct  voice, 
that  he  assisted  the  passengers  off,  remaining 
there  for  at  least  five  minutes  after  the  train 
stopped  at  the  depot,  and  until  he  supposed 
all  the  passengers  were  off,  when  be  left  for 
home.  J.  H.  Ragsdale,  the  brakeman,  testi- 
fied as  follows:  "I  was  brakeman  on  the 
train  that  Mr.  Kaase,  the  plaintiff,  was  on. 
the  night  he  complains  of.  M^  duties  are  to 
protect  the  rear  end  of  my  train,  and  keep 
any  other  train  from  running  into  the  rear 
end.  I  have  no  control  or  supervision  over 
the  passengers  on  the  train.  The  conductor 
Is  In  charge  of  that  part  of  the  work.  The 
destination  of  that  train  that  night  was 
Temple.  I  do  not  know  whether  or  not  the 
station  was  called  before  going  in.  I  did 
not  undertake  to  get  plaintiff  out  of  the  car 
until  I  had  done  all  my  work,  and  I  passed 
by  and  heard  the  car  man  making  a  fuss  In 
there  and  I  stepped  in  the  car.  I  was  off 
duty  at  that  time.  When  my  train  got  to 
Temple,  I  took  off  my  lights  and  put  them  in 
the  train  lx>x,  which  took  me  about  five 
minutes  after  we  got  In  there,  and  then  I 
took  off  my  cap  and  put  on  my  bat  and 
started  down  to  the  Harvey  House.  I  had 
nothing  more  to  do  with  that  train  when  I 
bad  done  what  I  have  stated.  I  had  no 
farther  connection  with  that  train  as  brake- 
man.  My  duties  to  the  railroad  company 
bad  all  been  performed,  and  the  services 
for  which  I  was  employed  had  all  been  done. 
I  did  not  know  the  destination  of  plaintiff. 
I  thought  he  wanted  to  go  through  some- 
where on  the  main  line  or  on  the  Katy.  The 
first  thing  that  attracted  my  attention  back 
to  the  car,  after  I  liad  finished  my  work,  was 
that  I  heard  the  car  man  trying  to  wake 
plaintiff  np.  At  that  time  the  car  had  been 
turned  over  to  the  car  cleaner.  When  I 
heard  him  trying  to  wake  the  passenger  up, 
I  wient  in  the  car.  I  shook  plaintiff  and 
raised  him  np  In  the  seat,  and  let  him 
sit  back  down  In  It  and  then  I  went  out 
and  started  on  back  towards  home,  and  Mr. 
Jordan,  the  car  cleaner,  went  on  through  the 
train  and  put  the  rest  of  the  lights  out  and 
was  coming  back,  and  as  a  personal  favor 
to  him,  I  went  back  np  there,  and  decided  that 
I  would  get  plaintiff  out  of  the  car.  so  that  he 


could  make  his  connection,  if  he  was  going 
north  or  south.  My  motive  In  going  back  to 
the  plaintiff  the  second  time  was  a  personal 
favor  to  him,  to  keep  him  from  missing  his 
connections.  I  didn't  know  where  be  was 
going  and  thought  he  might  miss  his  connec- 
tion. When  I  went  back  there  I  did  not 
have  any  nippers.  I  never  carry  nippers.  I 
did  have  a  car  seal,  wliich  is  made  of  tin, 
and  maybe  a  quarter  of  an  Inch  wide.  It  is 
a  piece  of  tin  that  they  run  through  the 
lock  or  door  on  a  freight  car  to  seal  It  up. 
I  picked  that  up,  I  put  that  around  plain- 
tiff's wrist  and  pinched  It  and  be  rose  up 
in  his  seat  I  did  that  to  wake  blm  up.  1 
bad  tried  every  other  way  and  could  not 
wake  him.  He  got  np  out  of  bis  seat  and 
asked  me  what  I  was  doing,  and  I  said  I 
was  waking  him  up.  He  said  take  those 
things  off  of  me,  and  I  took  them  off  and  I 
said  'Are  you  awake?  He  said  'Yes,'  and  I 
went  out  of  the  car  and  he  followed  me  out 
of  the  car.  There  was  no  one  in  the  car  bat 
the  plaintiff,  myself,  and  the  car  cleaner 
Jordan.  I  weigh  165  pounds,  and  am  5 
feet  5%  Inches  tall.  According  to  plaintiff's 
statement  he  is  a  larger  man  than  I  am. 
I  had  no  Intention  of  doing  plaintiff  any 
personal  violence,  and  had  no  desire  to  injure 
him  in  any  way.  I  was  doing  that  as  J.  H. 
Ragsdale,  and  not  as  a  brakeman  of  defend- 
ant I  did  not  twist  the  car  seal  around 
plaintiff's  wrist  I  Just  pinched  it  I  did 
just  what  I  testified  on  direct  examination 
and  that  is  all  there  was  to  It  I  do  not 
have  anything  to  do  with  calling  stations. 
Sometimes  I  do  as  an  assistance  to  the  con- 
ductor. A  brakeman  is  not  required  to  as- 
sist passengers  off  the  train,  but  we  do  it 
sometimes.  It  is  customary  to  see  that 
everybody  gets  out  of  a  car,  and  I  am  not 
going  to  let  a  man  sleep,  If  I  can  wake  him 
up,  bat  It  is  not  my  duty  to  go  in  there  and 
wake  him  up.  It  is  the  general  custom  to 
see  that  all  passengers  get  out  when  we  get 
to  terminals,  and  I  heard  the  car  cleaner 
in  the  car  and  X  went  In  to  help  him.  The 
car  cleaner  did  not  take  any  part  In  waking 
plaintiff  up.  The  car  cleaner  was  right 
there  at  the  seat  when  I  woke  him  up.  I 
got  the  car  seal  out  in  the  yard  and  carried 
It  In  the  car  with  me.  It  was  the  second 
trip  that  I  carried  the  car  seal  with  me, 
after  I  had  been  In  there  and  tried  to  wake 
the  plaintiff  up  by  shaking  him.  I  did  not 
curse  plaintiff,  or  use  any  profane  language 
towards  him."  The  employe  referred  to  as 
the  car  cleaner  testified  for  tbe  defendant, 
and  substantially  corroborated  the  brake- 
man  as  to  what  was  done  by  the  brakeman  to 
get  the  plaintiff  off  of  the  train.  He  also 
stated  that  before  tbe  brakeman  came  back 
on  the  car,  he  had  endeavored,  without  suc- 
cess, to  wake  the  plaintiff  by  shaking  and 
pushing  him.  He  stated  that  be  did  this 
twice  before  the  brakeman  came  to  his  as- 
sistance, and  that  the  train  had  been  there 
ample  time  for  tbe  plaintiff  to  get  off  befom 
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be  attempted  to  wake  blm  the  first  time. 
The  plalntlfF  denied  being  drunk,  but  ad- 
mitted that  be  bad  taken  several  drlnka  of 
Intoxicating  Uqnor  before  be  left  Lampasas. 

We  are  of  tbe  opinion  tbat  tbe  testimony 
submitted  by  tbe  defendant  was  sacb  aa 
Justified  tbe  Jury  in  finding  tbat  tbe  train 
bad  been  tbere  a  reasonable  and  sufficient 
length  of  time  for  passengers  to  get  ofT, 
and  tbat  on  account  of  being  Intoxicated,  or 
for  some  other  reason,  the  plalntlfF  was  In 
such  condition  as  that  It  was  necessary  for 
the  defendant's  employes  to  resort  to  some 
other  means  than  those  usually  employed  to 
awaken  a  sleeping  person,  in  order  to  get 
the  plaintiff  off  of  tbe  train;  and  tbat  ex- 
cessive force  was  not  used  for  that  purpose. 
In  other  words,  we  bold  that  tbe  testimony 
offered  by  the  defendant  supports  a  finding 
tbat  the  plaintiff  was  not,  at  the  time  he 
alleges  he  was  assaulted,  a  passenger.  But, 
if  it  be  conceded  tbat  tbat  relation  bad  not 
termhiated,  and  be  was  a  passenger  at  tbe 
time  referred  to,  we  are  of  tbe  opinion  tbat 
the  verdict  should  be  upheld  upon  the 
theory  tbat  no  unlawful  assault  was  com- 
mitted. Tbe  train  had  reached  its  destina- 
tion; and  plaintiff,  though  asleep,  and  with- 
out fault,  bad  no  rigbt  to  remain  on  the 
train  throughout  tbe  night ;  and  the  defend- 
ant's employes  had  tbe  right  to  resort  to 
whatever  means  were  reasonably  neces- 
sary to  awaken  blm  and  get  him  off  the 
train ;  and  If  tbe  brakeman  and  car  cleaner 
told  the  truth  about  tbe  matter,  we  are  not 
prepared  to  say  tbat  tbe  means  resorted  to 
were  unreasonable  or  unnecessary. 

Tbe  other  assignments  of  error  assail  tbe 
charge  of  tbe  court,  mainly  upon  the  con- 
tention tbat  tbe  undisputed  testimony  shows 
tbat  tbe  plaintiff  was  entitled  to  recover; 
and  tbat  whether  or  not  be  was  a  passenger 
at  tbe  time  of  tbe  alleged  assault  should 
not  have  been  submitted  to  tbe  jury.  What 
we  have  already  said  disposes  of  tbat  ob- 
jection. Tbe  other  criticisms  addressed  to 
the  charge  are  not  regarded  as  tenable.  We 
bold  that  tbe  charge,  with  fairness  and 
reasonable  accuracy,  submitted  tbe  case  to 
tbe  Jury,  and  tbat  the  verdict  for  the  defend- 
ant is  supported  by  testimony. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

GALVESTON,  H.  &  S.  A.  BT.  CO.  v.  PA.S- 

CBAJJU* 
(Court  of  Civil  Appeals  of  Texas.    Jon.  15, 1906.) 

1.  Appeai,  —  Findings  —  CoNH,iOTiNO     Evi- 
dence— Review. 

A  verdict  on  conflicting  evidence  will  not 
be  reviewed  on  appeal. 

2.  Damaoes— DiMiNiSRXD  Babnino  Capacitt 
— DuBATioN  or  LirK. 

In  an  action  for  injuries,  probable  duration 
of  plaintifTs  life  may  be  found  from  evidence 
as  to  plaintiff's  age  and  physical  conditiou, 
witbeut  the  introduction  of  mortality  tables. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Damages,  jj  488,  489.  B0&] 

*Wrlt  of  error  denied  bj  Supreme  Court,  March  16, 


5.  Tbiai.  —  iNSTBUonoNS  —  Objections— Rs- 

QUEST  TO  ChaBQE. 

Where,  in  an  action  for  injuries,  the  court 
charged  the  jury  on  the  issue  of  assumed  risk, 
defendant  was  not  entitled  to  object  to  the 
sufficiency  of  such  charge,  in  the  absence  of  a 
request  for  further  instnictiona  thereon. 
i.  Dakaoks— FuTUBX  Mentai.  ard  Phtbioai. 

SCFFEBIHO. 

In  an  action  for  Injuries,  plaintiif  is  en- 
titled to  recover  for  such  future  mental  and 
physical  suffering  as  is  reasonably  "probable" 
to  occur,  as  distinguished  from  such  as  is  rea- 
sonably "certain"  to  occur. 

[Ed.  Note. — For  cases  in  point,  see  voL   15. 
Cent  Dig.  Damages,  If  55,  56.] 

6.  Samb— iNSTBuorioNs — Suffioikrct. 

In  an  action  for  injuries,  an  instruction 
authorizing  tbe  jury  to  consider  such  mental 
and  physical  suffering  as  was  found  by  the 
evidence  to  "result"  from  tbe  injuries  coiu- 
piained  of  was  sufficient,  in  the  al>8ence  of  a 
request  to  charge  that  only  such  suffering  as 
"naturally  and  directly"  resulted  from  the  in- 
juries could  be  considered. 

6.  Saub  —  Injubikb  —  Ddcnibhbd     Babnino 

POWBB. 

In  an  action  for  injuries,  plaintiff  was 
only  entitled  to  recover  the  reasonable  present 
value  of  his  diminished  earnine  power  in  the  fu- 
ture, and  not  tbe  difference  between  what  he 
would  have  been  able  to  have  earned  in  tbe 
future,  but  for  the  injury,  and  such  sum  ss 
he  would  have  been  able  to  earn  in  his  present 
condition. 

[E3d.  Note. — For  cases  in  point  see  voL  15, 
Cent    Dig.    Damages,    {    237.] 

7.  Master  and  Servant  —  Injubies  to  Sbbv- 
ANT  —  Railboad  Bbaeeman  —  Pboxikate 
Cause— iNSTBUCTioNS. 

In  an  action  for  injuries  to  a  railroad 
brakeman,  the  general  charge  properly  instruct- 
ed the  jury  as  to  other  conditions  on  which 
plaintiff  would  be  entitled  to  recover,  and  then 
added,  "And  that  but  for  such  negligence  on 
tbe  part  of  defendant's  engineer,  if  he  was 
negligent,  the  injuries  complained  of  by  plain- 
tiff would  not  have  happened."  Held,  that  such 
instruction  was  objectionable  aa  not  a  proper 
definition  of  "proximate  cause." 

8.  APPEAIr—TBIAli— INSTBUCTIONS. 

Where,  in  an  action  for  negligence,  de- 
fendant is  not  satisfied  with  the  definition  of 
"proximate  cause"  in  a  charge,  a  special  charge 
should  be  requested,  and  where  tlie  error  was 
one  of  omission,  in  failing  fully  to  define  "proxi- 
mate cause,"  it  is  not  ground  for  reversal  in  tbe 
absence  of  such  a  request. 

9.  Appeal— Habuless  Ebbob. 

In  an  action  for  injuries  to  a  brakeman 
on  the  top  of  a  car,  where  the  jury  found  that 
the  engineer  stopped  the  car  suddenly  and  in 
a  manner  not  necessary  in  the  operation  of  the 
train,  and  that  his  act  was  negligent  as  de- 
fined by  the  court,  and  it  is  evident  that  the 
fall  of  the  plaintiff  from  the  car  and  his  con- 
sequent injuries  were  tlie  proximate  consequen- 
ces of  such  negligence,  any  error  In  fully  defining 
proximate  cause  was  harmless. 

10.  Exceptions,  Biix  of— Evioence— Recit- 
als. 

A  bill  of  exceptions  taken  to  the  admission 
of  certain  testimony,  merelv  reciting  that  the 
questions  objected  to  elicited  the  replies  of  the 
witness  embodied  in  the  bill  of  exceptions,  but 
failing  to  set  out  the  questions,  was  iusufficient 

11.  JUBT— QUALIFICATIONB  OF  JUBOBS — EX- 
AMINATION. 

Where  counsel  for  plaintiff  was  not  in- 
formed that  a  juror  had  expressed  an  opinion 
adverse  to  plaintiff's  right  to  recover  until 
after  the  jury  was  impaneled,  whereupon  be 
asked  defendant's  counsel  to  consent  that  the 
Juror  be  excused,   which  was  refused,  it  was 
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not  error  to  permit  plalntilTi  coimael  then  to 
isk  the  juror  in  the  presence  of  his  fellow 
jurors  whether  he  had  ezprraaed  tach  an  opin- 
ion. 

Appeal  from  DiBtrict  Ooort,  Fort  Bend 
County ;   Welle  Thompson,  Judge. 

Action  by  John  S.  Paschall  against  the 
Galreeton,  Harrisburg  A  San  Antonio  Rail- 
way Company.  From  a  Jndgmoit  for  plain- 
tiff, defendant  appeals.    AfBrmed. 

Rehearing  denied. 

Baker,  Botts,  Parker  &  Garwood  and  D.  B. 
Pearlson.  for  appellant  Ewing  &  Ring,  for 
appellee. 

REESE,  J.  Appellee,  John  S.  Paschall, 
roed  the  Galveston,  Harrisburg  &  San  Anton- 
io Railway  Ck>mpany  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  him  occasioned  by  his  fall  from 
the  top  of  a  car  at  Rosenberg,  which  fall 
is  alleged  to  have  been  caused  by  the  negli- 
gent act  of  the  engineer  of  tbe  locomotive 
to  which  the  car  was  attached.  It  is  alleged 
that  Paschall  was  a  brakeman  in  tbe  ehiploy 
of  said  company,  and  was,  at  the  time  of 
the  accident  on  the  top  of  a  box  car,  in  the 
discharge  of  his  duties  as  snch  brakeman, 
and  that  while  so  engaged,  the  car  on  which 
he  was  riding  was  suddenly  stopped  and 
brought  to  a  standstill  by  tbe  engineer  in 
charge  of  tbe  locomotive,  without  warning 
to  plaintiff  and  in  a  manner  wholly  unusual 
and  unnecessary,  whereby  plaintiff  was 
raused  to  lose  his  balance  and  was  thrown 
with  great  violence  to  the  ground  and  injured, 
and  that  the  act  of  the  engineer  was  negligence, 
which  negligence  was  the  proximate  cause  of 
the  accident  and  consequent  Injuries.  Plain- 
titfs  kijuries  are  specifically  set  out  and 
damages  are  claimed  in  tbe  sum  of  130,000. 
Defendant  answered  by  general  demurrer  and 
special  exceptions,  general  denial,  and  special 
pleas  of  contributory  negligence  and  nssumed 
risk.  There  was  a  verdict  and  Judgment  in 
favor  of  plaintiff,  awarding  bim  |4,000  dam- 
ages. Motion  for  a  new  trial  having  been 
overruled,  defoidant  appeals. 

The  accident  occurred  at  Rosenberg  on  the 
line  of  appellant's  railway,  and  at  the 
time  appellee  was  a  brakeman  on  one 
of  appellant's  freight  trains.  The  train 
crew  was  composed  of  Gibson,  engineer  in 
charge  of  tbe  locomotive,  Breeding,  fireman, 
and  appellee.  Walls,  and  Walford,  train 
brakemen.  At  Rosenberg  station  appellant's 
tracks  ran  east  and  west;  the  depot  being 
on  the  south  side  of  tbe  main  track.  The 
track  next  tbe  depot  is  called  tbe  "bouse 
track,"  next  to  which  Is  tbe  transfer  track; 
tbe  tracks  being  about  six  feet  apart  This 
makes  the  distance  from  the  top  of  a  car 
standing  on  one  track  about  8^  feet  from 
the  top  of  a  car  on  the  other.  The  engine 
was  engaged  In  switching  cars  at  tbe  time, 
and  some  cars  bad  been  switched  on  to  tbe 
transfer  track.  Api)ellee  was  on  top  of  these 
rars  which  bad  stopped  opposite  some  cars 


on  the  house  track.  The  engine  then,  with 
two  cars,  went  in  on  the  bouse  track  and 
backed  down  and  coupled  on  to  the  four  cars 
standing  on  that  track,  and,  while  moving 
slowly  backward,  appellee  stepped  from  the 
top  of  the  car  on  the  transfer  track  to  the 
top  of  one  of  the  cars  on  tbe  house  track. 
The  manner  in  which  the  accident  occurred, 
as  claimed  by  appellant  is  shown  by  the 
following  from  his  testimony:  "I  was  on  top 
of  tbe  last  box  car  on  tbe  transfer  track, 
and  the  engine  came  down  on  the  bouse 
track,  with  two  cars,  to  above  the  cars  on 
that  track  to  where  they  belonged.  The  en- 
gine struck  said  cars  and  they  were  shoved 
back,  and  as  they  were  going  along  I  stepped 
over  on  top  of  tbe  last  of  these  four  cars. 
I  was  on  top  of  said  car,  and  as  I  got  on 
the  running  board  of  said  car,  or  about  the 
center  of  said  car,  standing  on  the  end  of 
same,  the  cars  were  suddenly  stopped  from 
a  motion  or  Jerk,  and  my  feet  were  Jerked 
out  from  under  me,  and  I  was  precipitated 
over  the  end  of  the  car.  I  did  not  know 
that  the  engineer  was  going  to  stop,  nor  did 
I  anticipate  anything  of  the  kind,  because 
they  were  already  backing  said  cars  down, 
for  I  bad  given  the  engineer  the  signal  to 
back,  and  they  were  moving  slowly,  when 
they  were  suddenly  stopped  with  a  Jerk  more 
violent  than  ordinary.  The  distance  to  the 
ground  was  about  15  feet  •  •  •  The  rea- 
son I  stepped  over  on  tbe  top  of  said  car  was 
to  stop  said  car  at  tbe  right  place,  which 
was  by  tbe  platform,  so  as  to  leave  an  opening 
for  tbe  wagons."  This  statement  Is  substan- 
tially corroborated  In  Its  material  particulars 
by  J.  W.  Wlckler,  and  is  In  sharp  conflict 
with  the  testimony  of  tbe  engineer,  Gibson, 
and  other  of  tbe  train  crew. 

Appellant's  first  assignment  of  error  pre- 
sents the  proposition,  as  stated,  "that  the 
evidence  shows  that  the  motion  of  the  train 
occurring  Just  as  Paschall  fell  was  but  a 
motion  that  was  necessary  to  the  proper 
movement  of  tbe  train,  and  a  motion  or  ces- 
sation of  motion  usually  and  commonly  In- 
cident to  the  proper  handling  of  the  engine 
and  cars  under  tbe  existing  circumstances, 
and  the  verdict  and  Judgment  are  not  sup- 
ported by  the  evidence."  This  assignment 
presents  the  question  of  the  negligence  of 
tbe  engineer,  as  a  cause  of  tbe  accident, 
under  any  view  of  the  evidence.  This  ques- 
tion was  submitted  to  the  Jury  under  proper 
instructions;  one  condition  of  appellee's  re- 
covery being  that  the  Jury  should  "believe 
that  the  engineer  in  charge  of  the  locomotive 
suddenly  and  unnecessarily  brought  such  cars 
to  a  standstill."  The  deduction  by  tbe  Jury 
from  the  evidence  that  the  stopping  of  tbe  car 
was  unusual  and  not  necessary  to  tbe  han- 
dling of  the  train  Is  supported  by  evidence  in 
the  record.  Tbe  evidence  is  conflicting  on 
this  point,  and  the  Jury  accepted  the  testi- 
mony of  appellee  and  bis  witnesses. 

It  is  contended  by  appellant  in  its  second 
and  third  assignments  of  error  that  the  evl- 
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dence  does  not  support  tbe  verdict  as  to 
the  extent  of  appellee's  injuries  proximately 
•caused  by  the  fall,  and  the  amount  of  dam- 
ages awarded.  Upon  these  points,  also,  tbe 
•evidenoe  Is  conflicting.  If  tbe  testimony 
of  appellee's  witnesses,  tbe  physicians,  Hlllen, 
Lunu,  Lister,  and  Rabb,  Irrespective  of  that 
«f  his  wife,  Mrs.  Paschall,  as  to  the  character 
and  extent  of  appellee's  injuries,  be  true,  the 
amount  of  damages  awarded  blm  by  the  ver- 
dict cannot  be  held  to  be  excessive.  Appel- 
lee was  54  years  of  age  at  the  time  of  the 
accident.  In  good  health,  and  earning  $75  a 
month.  The  testimony  of  the  witnesses  above 
mentioned  was  to  the  effect  that  his  injuries 
were  serious  and  probably  permanent  This 
-was  denied  by  appellant's  witnesses.  It  was 
an  issue  to  be  determined  by  the  jury,  sub- 
ject to  the  correction  of  this  court  only  In 
case  we  should  determine  that  their  find- 
ing was  against  the  great  preponderance  of 
the  evidence.  The  record  certainly  does  not 
present  such  a  case. 

By  the  fourth  assignment  of  error  appel- 
lant presents  the  proposition  that  the  court 
erred  In  submitting  to  the  jury,  as  an  ele- 
ment of  damage,  tbe  value  of  the  diminished 
earning  capacity  of  appellee,  for  the  reason 
that  there  Is  no  proof  nor  pleading  as  to  the 
probable  duration  of  his  life. 

Appellant  contends  that  there  was  no  evi- 
dence from  which  the  jury  could  determine 
the  probable  duration  of  appellee's  life.  It 
has  been  frequently  held  that  such  evidence 
is  admissible  as  an  aid  to  the  jury  In  tbe  way 
of  mortuary  tables  of  recognized  authority, 
but  It  has  never  been  held,  so  far  as  we 
can  find,  that  it  was  necessary  to  enable 
the  Jury  to  determine  the  fact  of  the  probable 
-duration  of  life.  None  of  the  cases  cited  by 
appellant  tend  to  sustain  this  assignment 
It  is  settled  law,  at  least  in  this  state,  that 
the  jury  may  determine  the  probable  duration 
of  life  from  evidence  as  to  the  party's  age 
and  physical  condition.  Railway  v.  Compton, 
76  Tex.  674.  IS  S.  W.  687.  In  the  statement 
by  tbe  court  In  its  charge  as  to  tbe  Issues 
made  by  the  pleadings,  the  court  omitted 
to  state  the  issue  of  assumed  risk  as  having 
been  pleaded  by  appellant  This  Is  assigned 
as  error,  but  In  Its  brief  appellant  admits 
that  the  court  did  give  charges  submitting 
this  issue  to  the  jury.  This  was  sufficient 
especially  In  the  absence  of  request  for  In- 
structions, to  supply  the  alleged  omission 
In  the  charge  referred  to. 

It  is  contended  by  appellant  that  the  ap- 
pellee was  only  entitled  to  recover,  if  so 
entitled  at  all,  for  such  mental  and  physic- 
al sui?erlng  In  tbe  future  as  would  be  rea- 
sonably certain  to  occur  as  the  proximate 
result  of  his  Injuries,  and  it  is  assigned  as 
error  that  the  court  instructed  the  jury  to 
take  into  consideration  such  mental  and 
physical  suffering  as  he  would  probably  suf- 
fer In  the  future.  It  Is  not  the  law  that  in 
bis  recovery  appellee  should  be  limited  to 


damages  for  such  mental  and  physical  suffer- 
ing as  would  be  reasonably  certain  to  oc- 
cur. Tbe  rule  is  that  such  soffeiing  as 
is  reasonably  probable  to  occur  may  be  con- 
sidered as  an  element  of  damage,  or,  as 
stated  In  Railway  t.  Clark  (Tex.  Sup.)  72 
S.  W.  584,  such  as  the  injured  party  will 
"reasonably  and  probably  undergo."  We 
think  the  language  of  the  court  in  directing 
the  Jury  to  take  into  consideration  such  men- 
tal and  physical  suffering  as  appellee  would 
probably  suffer  was  a  sufficiently  accurate  ex- 
pression of  the  law  on  the  subject  The 
distinctive  difference  between  "probably"  and 
"reasonably  probable,"  or  "reasonably  and 
probably,"  does  not  seem  to  us  to  be  material, 
and  would  hardly  be  regarded  by  an  ordi- 
nary Jury.  Railway  v.  Harriett,  80  Tex.  82, 
15  S.  W.  566.  • 

This  part  of  the  court's  charge  is  further 
complained  of  in  the  second  and  third  prop- 
osition under  the  sixth  assignment  of  er- 
ror, on  the  ground  that  the  court  instructs 
the  jury  to  take  into  consideration  such  men- 
tal and  physical  suffering  as  was  found  by 
the  evidence  to  "result"  from  the  Injuries 
complained  of,  instead  of  limiting  them  to 
those  that  "naturally  and  directly"  resulted 
from  such  injuries.  There  can  be  no  ques- 
tion that  whatever  mental  and  physical  suf- 
fering there  was,  to  be  considered  by  the 
jury,  resulted  naturally  and  directly  from 
the  injury  complained  of.  If  appellant  de- 
sired a  more  specific  Instruction  on  this  point, 
a  special  charge  should  have  been  requested. 

The  Instruction  to  consider  the  "reason- 
able present  value  of  diminished  earning 
power  In  the  future"  was  correct  Clearly 
it  would  not  have  beat  proper  to  allow  ap- 
pellee now.  In  a  lump  sum,  the  difference 
between  what  the  jury  should  conclude  he 
would  have  been  able  to  earn  in  the  future, 
but  for  the  Injury  complained  of,  and  such 
sum  as  he  will  be  able  to  earn  in  bis  pres- 
ent condition.  He  was  entitled  only  to  the 
present  value  of  such  difference,  which  is 
the  measure  of  damages  stated  in  the  charge. 

The  court  In  its  general  charge,  after  in- 
structing the  Jury  properly  as  to  other  con- 
ditions upon  which  appellee  would  be  en- 
titled to  recover,  added,  "And  that  but  for 
such  negligence  on  his  part  [referring  to  the 
engineer],  if  he  was  negligent,  the  injuries 
complained  of  by  plaintiff  would  not  have 
happened."  Appellant  complains  of  the  part 
of  tbe  charge  quoted,  in  that  the  definition 
of  proximate  cause,  as  embodied  In  tbe  charge 
as  that  cause  "without  which  the  accident 
would  not  have  happened,"  is  Incorrect  Con- 
sidered as  an  abstract  proposition,  tbe  criti- 
cism of  the  charge  is  Just  "Proximate 
cause"  Is  that  cause  without  which  the  ac- 
cident would  not  have  happened,  but  It  is 
something  more  than  this.  Such  definition 
standing  alone  would  do  equally  well  for  a 
definition  of  remote  cause.  In  Railway  Co. 
V.  Bigham,  90  Tex.  225.  38  &  W.  163,   it 
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Is  said,  "^t  la  nsiiallr  laid  down  In  caaea  of 
negligence  that.  In  order  to  constitute  the 
proximate  cause  of  an  injury,  the  injury 
must  be  the  natural  and .  probable  result 
of  the  n^llgent  act  or  omission."  In 
Jones  T.  George,  61  Tex.  852,  48  Am. 
Rep.  280,  the  court  says,  quoting  from  Mil- 
waukee, etc,  Ca  T.  Kellogg,  94  V.  8.  475, 
24  L.  Bd.  256:  "It  la  generally  held  that 
in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong, 
la  £be  proximate  cause  of  an  injury,  It  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  clrcum- 
stancea."  It  la  true  that  negligence  in  the 
partlenlar  case  on  the  part  of  the  engineer, 
with  reference  to  the  consequent  injury,  pre- 
supposes and  Includes  the  Idea  that  the  In- 
jury is  the  natural  and  probable  consequence 
of  the  particular  act,  and  such  as  ought  to 
have  been  anticipated  as  likely  to  occur; 
for,  without  this,  the  particular  act  would 
not  have  been  negligence,  but  the  course  of 
reasoning  by  which  this  result  la  reached  is 
too  abstruse  to  be  devolved  upon  a  Jury. 
Logically  the  Jury  could  not  have  found 
that  the  engineer  was  negligent  In  stopping 
the  car  on  which  appellee  was  standing  with- 
out finding  that  appellee's  fall  and  conse- 
quent Injury  was  the  direct  result  thereof, 
and  one  which  ought  to  have  been  foreseen 
by  the  engineer  as  likely  to  occur.  An  act 
cannot  be  negligent  in  a  legal  sense  unless 
Injurious  consequences  might  be  reasonably 
anticipated  as  likely  to  result  as  the  natural 
and  probable  consequence  thereof.  Notwith- 
standing this,  we  think  the  court,  in  Its 
charge,  should  have  given  the  Jury  proper 
instruction  as  to  the  causal  relation  between 
the  negligent  act  and  the  injury  complained 
of  necessary  to  entitle  appellee  to  recover. 
If,  however,  the  appellant  was  not  satisfied 
with  the  insufficient  definition  of  "proximate 
cause"  in  the  charge  here  complained  of, 
a  special  charge  should  have  been  requested. 
In  the  absence  of  such  special  request,  we 
do  not  think  the  error  indicated  sufficient 
cause  for  reversal.  Railway  v.  O'Donnell,  90 
S.  W.  886,  13  Tex.  Ct.  Rep.  844;  Railway 
T.  Long  (Tex.  Civ.,  App.)  48  S.  W.  599. 
The  error  was  rather  one  of  omission  in  fall- 
ing fully  to  definite  "proximate  cause." 
Railway  v.  O'Donnell,  68  Tex.  42. 

It  may  further  be  said  that  the  error  was 
harmless.  If  the  jury  found  that  the  engineer 
stopped  the  car  suddenly  and  in  an  unusual 
manner,  and  In  a  manner  not  necessary  to 
the  proper  operation  of  the  train,  and  that 
bis  act  in  so  doing  was  negligence  as  properly 
defined  by  the  court,  the  conclusion  Is  ir- 
resistible, flrom  all  of  the  evidence,  that  the 
fall  of  appellee  from  the  car,  and  his  con- 
sequent injuries,  were  the  proximate  con- 
sequences of  such  negligent  act.  There  was 
no  question  of  any  other  Independent  or  con- 
curring cause  operating  to  produce  the  ac- 
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ddent.  Nor  can  there  be  any  question,  it 
the  testimony  upon  which  alone  the  Jury 
could  have  based  their  verdict  be  true,  that 
the  fall  of  appellee  from  the  top  of  the  car 
was  the  direct  and  inunedlate  result  of  the 
sudden  stopping  of  the  car  as  testified  to  by 
him,  and  a  result  which  should  have  been 
anticipated.  The  Jury  could  not  have  been 
misled,  to  appellant's  Injury,  by  the  error 
complained  of. 

The  eighth  assignment  of  error,  that  the 
verdict  is  not  sustained  by  the  evidence, 
in  that  it  does  not  appear  that  the  injury 
complained  of  Is  the  proximate  result  of  the 
negligent  act  of  the  engineer,  is  without 
merit. 

The  bill  of  exceptions,  taken  by  appellant 
to  the  ruling  of  the  court  in  allowing  the 
witness  W.  B.  Rusa  to  give  certain  testi- 
mony as  to  injuries  to  one  Hank  Cherry, 
does  not  set  out  the  questions  in  response 
to  which  the  witness  testified,  although  It 
Is  stated  in  the  bill  of  exceptions.  In  sub- 
stance, that  the  questions  objected  to  elicit- 
ed the  replies  of  the  witness  embodied  In 
the  bill  of  exceptions.  It  appears  that  this 
witness  testified  for  appellant,  and  the  ob- 
jectionable testimony  was  brought  out  on 
cross-examination.  The  testimony,  disconnect- 
ed from  other  testimony  of  this  witness,  ap- 
pears to  be  Immaterial  and  Irrelevant,  but  as  the 
witness  was  testifying  as  an  expert  physician 
for  appellant  there  may  have  been  some  legit- 
imate connection  between  his  statements 
with  regard  to  Hank  Cherry  and  bis  own  con- 
nection with  that  case,  and  his  testimony  in 
this  case,  that  rendered  the  questions  of 
appellee  proper.  The  matter  Is  not  satis- 
factorily presented,  nor  is  it  attempted  to 
be  shown  by  appellant  in  its  brief  in  what 
way  the  testimony  could  have  operated  to  the 
prejudice  of  appellant  It  appears  to  us 
that  It  could  not  have  so  operated.  We  do 
not  think  the  ruling  of  the  court  reversible 
error. 

There  was  no  error  In  permitting  counsel 
for  appellee,  under  the  circumstances  detail- 
ed in  the  bill  of  exceptions,  to  ask  the  Juror 
Nash,  after  he  had  been  impaneled  as  a 
juror,  and  in  the  presence  of  the  other  jurors, 
whether  he  had  expressed  an  opinion,  aa 
counsel  had  been  Informed,  adverse  to  the 
right  of  appellee  to  recover.  After  counsel 
had  been  Informed  as  to  such  expression  of 
opinion  by  the  juror  of  which  he  was  igno- 
rant at  the  time  the  jury  was  impaneled  he 
asked  counsel  for  appellant  to  consent  tbat 
the  Juror  be  excused,  which  was  refused. 
No  other  course  was  open  to  counsel  for 
appellee  except  to  ascertain  the  truth  of  the 
matter  by  further  interrogation  of  the  Juror 
In  the  presence  of  the  other  jurors,  as  was 
done.  The  juror  having  answered  satisfac- 
torily, the  trial  proceeded.  We  cannot  see 
that  either  this  juror  or  any  of  the  others 
could  have  been  any  more  Influenced  by  such 
questions  propounded  after  the  Jury  was 
Impaneled   than   by    similar   questions    and 
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answerB  while  the  Jury  was  b6lng  Impaneled. 
The  aBsignment  making  this  objection  mnst 
be  overruled. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  Is  affirmed. 

Affirmed. 


COMANCHE    COTTON   OIL   00.    T. 

BROWNE. 
(Supreme  Court  of  Texas.    May  2,  1906.) 

OOBPORATIONS— SUBSCBIPTIONB    TO    STOCK. 

A  subscription  to  stock  in  a  corporation  to 
be  organized  to  erect  and  operate  a  cotton  oil 
mill  is  bindinK-  though  the  charter  of  the  corpor- 
ation organized  states  its  purpose  to  be  to  oper- 
ate a  cotton  seed  oil  mill,  and  to  erect,  own,  and 
operate  whatever  cotton  gins  may  be  necessary 
and  proper  as  feeders  for  said  oil  mill. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  the  Comanche  Cotton  Oil  Com- 
pany against  Mrs.  F.  M.  Browne.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  (90 
S.  W.  528),  affirming  a  Judgment  in  favor  of 
defendant,  plaintiff  brings  error.  Reversed 
and  remanded. 

E.  C.  Gaines,  for  plalntlfT  in  error.  Good- 
son  &  Goodson,  for  defendant  in  error. 

BROWN,  J.  The  plaintiff  In  error  sued 
Mrs.  F.  M.  Browne  to  recover  of  her  $3,000, 
the  price  of  stock  in  the  said  company  for 
which  she  subscribed.  The  pleadings  by 
both  parties  were  sufficient  to  admit  the  evi- 
dence; and,  there  being  no  issue  made  upon 
the  pleadings,  we  omit  a  statement  of  their 
contents.  The  facts  are  stated  by  the  Court 
of  Civil  Appeals  as  follows:  "On  March  15, 
1904,  the  appellee,  together  with  F.  H.  Ober- 
thier  and  a  number  of  other  citizens  of  Co- 
manche, desiring  to  erect  and  operate  a  cot- 
ton seed  oil  mill  at  that  place,  prepared  and 
signed  the  following  subscription  contract: 
'State  of  Texas,  County  of  Comanche.  We, 
the  undersigned,  subscribe  the  amounts  op- 
posite our  names  as  stock  that  we  agree  to 
take  in  a  cotton  oil  mill  intended  to  be  erect- 
ed and  operated  in  the  city  of  Comanche, 
Tex.  It  is  Intended  by  us  to  form  a  corpo- 
ration and  operate  the  business  of  said  com- 
pany as  a  corporation,  which  is  to  be  or- 
ganized at  a  meeting  of  the  subscribers  here- 
to when  fifty  thousand  dollars  is  subscribed, 
that  being  the  intended  capital  stock.  We 
agree  to  pay  one-fourth  of  our  subscription 
within  thirty  days  from  this  date,  and  an- 
other one-fourth  thirty  days  later,  and  the 
balance  November  1,  1904.'  Appellee  signed 
this  contract  and  set  opposite  her  name  the 
sum  of  $3,000.  The  necessary  amount  of 
stock  having  been  subscribed,  there  was  a 
meeting  of  the  subscribers  at  which,  how- 
ever, appellee  was  not  present,  and  a  charter 
was  formally  executed,  which  was  duly  ac- 
cepted and  filed  with  the  Secretary  of  State 
on  April  11,  1904,  and  the  plant  was  immedi- 
ately  erected  the  machinery   installed  and 


the  cotton  oil  mill  set  In  operation,  and  it  is 
now  an  actual,  going  concern.  The  charter 
was  in  all  things  regular  In  form,  but  the 
purposes  thereof  are  thus  therein  stated: 
<  •  •  •  rphe  purpose  of  said  corporation 
shall  be  to  operate  a  cotton  seed  oil  mill;  and 
to  do  all  things  necessary  and  Incident  to 
the  maintenance  and  operation  of  the  cotton 
seed  oil  mill  business;  and  to  erect,  own,  and 
operate  whatever  cotton  gins  may  be  neces- 
sary and  proper  as  feeders  for  said  oil  mill." " 
The  case  was  submitted  to  the  Judge  on  the 
trial  below,  who  entered  Judgment  for  the 
defendant  without  making  any  conclusions 
of  fact 

If  the  charter  of  the  Omanche  C:!otton  Oil 
Company  bad  expressed  the  purposes  of  its 
creation  in  the  language  of  the  subscription 
contract — "to  erect,  own,  and  operate  a 
cotton  seed  oil  mill" — ^the  corporation  would 
be  empowered  to  do  all  such  acts  as  might  be 
reasonably  necessary  for  the  accomplish- 
ment of  the  purposes  of  Its  creation;  pro- 
vided, the  act  done  was  not  forbidden  by 
law.  4  Thompson  on  Corporations,  U  6641, 
5642.  In  the  latter  section  the  following 
language  is  used:  "It  Is  but  another  state- 
ment of  the  principle  of  the  preceding  section 
to  say  that,  although  corporations  have  only 
such  powers  as  are  granted  to  them  in  theic 
charters  and  governing  statutes,  yet,  when  an 
express  power  is  granted  to  do  a  particular 
act,  this  carries  with  It,  by  implication,  the 
right  to  do  any  act  which  may  be  found  rea- 
sonably necessary  to  effect  the  power  ex- 
pressly granted."  Protzman  v.  Ind.  R.  Co., 
9  Ind,  467,  68  Am.  Dec.  650.  Therefore,  If 
one  or  more  cotton  gins  should  be  found  rea- 
sonably necessary  to  the  operation  of  the 
cotton  seed  oil  mill,  the  corporation  would 
be  authorized  to  operate  such  necessary  cot- 
ton gins.  This  provision  of  the  charter  as  It 
was  filed,  and  to  which  objection  is  made — 
"and  to  erect,  own,  and  operate  whatever 
cotton  gins  may  be  necessary  and  proper  as 
feeders  for  said  oil  mill" — confers  upon  the 
corporation  no  power  to  own  and  operate 
any  cotton  gins  which  are  not  necessary  to 
the  operation  of  the  cotton  seed  oU  mill. 
Therefore,  since  the  language  added  to  that 
of  the  contract  confers  no  more  power  upon 
the  corporation  that  the  law  would  have  im- 
plied, without  it,  there  is  no  material  addi- 
tion to  the  purposes  of  the  corporation,  and 
Mrs.  Browne's  liability  on  the  contract  of 
subscription  is  not  discharged.  Union  Agri- 
cultural &  Stock  Ass'n  v.  NelU,  31  Iowa,  97. 
In  the  case  cited  the  court  said:  "If  the 
articles  had  remained  as  originally  drawn, 
or  if  they  had  been  entirely  silent  with  re- 
gard to  duration  and  mode  of  renewal  of 
the  corporation,  the  law  would  have  attached 
to  them  the  same  consequences  as  now.  In 
either  case  the  corporation  would  endure 
20  years  from  the  date  of  its  organization, 
with  a  right  of  renewal  by  a  vote  of  three- 
fourths  of  the  sto<^holders.  It  follows  that 
the  changes  are  entirely  immaterial.  The  de- 
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fendant  conld  not  possibly  be  preJncUclally 
affected  by  tbem."  The  cbarter  as  it  was 
framed  does  not  empower  tbe  corporation 
to  operate  cotton  gins  as  a  bnainess  Inde- 
pendent of  their  necessity  as  a  support  for 
tbe  oil  mill  business;  and  if  It  has  eugaged  In 
the  operation  of  cotton  gins  beyond  tbe 
necessity  for  tbem  as  aids  to  tbe  oil  mill 
business,  tbat  constitutes  no  defense  to  tbe 
subscription  contract,  but  Mrs.  Browne  and 
otber  stockbolders  could  secure  proper  relief 
by  application  to  tbe  courts. 

Tbe  trial  court  erred  in  giving  Judgment 
agnlnst  tbe  corporation,  and  tbe  Court  of 
CItU  Appeals  erred  In  affirming  that  Judg- 
ment, for  which  errors  tbe  Judgment  of 
both  cottrtB  are  hereby  reversed,  and  tbe 
cause  is  remanded  to  ttie  district  court  for 
further  triaL 


MOUND   Dili   CO.   ▼.   TERRBIili,   Commia- 

•ioner,  et  aL 

(Siipi«n>e  Conrt  of  Texas.    April  11,  1906.) 

1.  Public   Lards— Disposai.  by  Siatb— Es- 
toppel TO  Declase  Fobfeitubx. 

In  the  absence  of  a  statute  requiring  the 
Commissioner  of  the  Land  Office  to  notify  pur- 
chasers of  land  that  their  claims  are  subject  to 
forfeitore  because  of  nonpayment  of  Interest, 
failure  to  give  such  notice  does  not  esto^  the 
state  to  declare  a  forfeiture,  notwithstandmg  a 
custom  of  the  office  to  give  the  notice. 

2.  Sakk. 

A  statement  by  the  Commigsioner  of  the 
Land  Office  that  a  purchase  of  public  lands  was 
in  good  standing  does  not  estop  the  state  to  de- 
clare a  forfeiture  of  land  for  nonpayment  of 
interest  prior  to  that  time ;  the  inquiry  in  reply 
to  which  the  statement  was  made  having  made 
DO  reference  to  whether  interest  bad  been  paid. 

3.  Said:— Reirstateuent   aitkb   Fobveitdbx 
— Rights  or  Thisd  Pbbsonb. 

Sayles'  Ann.  Civ.  St  1807,  art  4218f,  pro- 
vides that,  where  lands  have  been  forfeited  for 
nonpayment  of  interest,  the  purchasers  may 
have  their  claims  reinstated  unless  the 
rights  of  third  persons  have  intervened.  Af- 
ter a  forfeiture  had  been  dedared  a  third  person 
made  an  application  for  purchase  of  the  land, 
accompanied  by  the  proper  payment,  but  by  mis- 
take a  part  of  the  payment  was  returned,  and 
on  diacoven  of  the  mistake  the  amount  was  re- 
paid. Beli,  that  the  mistake  did  not  affect  the 
validity  of  the  application,  and  the  applicant's 
rights  vested  at  the  time  of  the  first  application, 
80  as  to  prevent  a  reinstatement  of  the  claim  of 
the  original  purchaser  thereafter  applied  for. 

4.  Same. 

Under  Sayles'  Ann.  Civ.  St  1897,  art 
4218f,  providing  that,  where  lands  have  been 
forfeited  for  nonpayment  of  interest,  the  pur- 
chasers may  have  their  claims  reinstated  unless 
the  rights  of  third  persons  have  intervened, 
where  an  application  for  the  purchase  of  for- 
feited land  was  accompanied  by  an  obligation 
for  an  insufficient  amount  and  the  original  pur- 
diaser  applied  for  reinstatement  before  the  nec- 
essary amount  bad  been  paid,  the  reinstatement 
should  have  been  granted;  no  rights  having  ac- 
crued under  tbe  application  of  the  third  person. 

5.  Sahb— Pbiob    Right   of   Obioirai.   Pub- 
chaseb. 

Saylea*  Ann.  Civ.  St  1897,  art  4218J,  pro- 
Tides  that  any  owner  of  land  forfeited  for  non- 
payment of  interest  shall  have  90  days'  prior 
ri^t  to  purchase  the  land  without  the  condition 


of  settlement  and  oecupaney,  where  it  baa  been 
occupied  for  3  years.  Article  4218s  provides 
that  all  surveys  in  counties  organized  prior  to 
January  1,  1875,  which  are  detached  from  other 
public  lands,  may  be  sold  to  any  purchaser  ex- 
cept a  corporation  without  actual  settlement 
Beld,  that  a  corporation  which  has  acquired  tha 
rights  of  a  purchaser  of  public  lands  is  not  en- 
titled to  the  priority  given  by  article  4218J, 
where  the  land  is  detached  and  is  located  in  a 
county  organized  prior  to  January  1,  1875. 

Original  petition  by  tbe  Mound  Oil  Com- 
pany for  mandamus  to  J.  J.  Terrell,  Com- 
missioner of  the  General  Land  Office,  and 
another,  to  compel  reinstatement  of  pur- 
chases of  public  lands.  Writ  granted  as  to 
purchases  of  two  sections  described  in  peti- 
tion, but  denied  as   to  otber  two   sections. 

Bakor,  Botts,  Parker  &  Garwood,  for 
relator.  R.  V.  Davldsoa,  Atty.  Gen.,  W.  B. 
Hawkins,  Wm.  W.  Anderson,  and  G.  H. 
Pendarvls,  for  respondents. 

BROWN,  3.  Relator  se^s  a  mandamus 
to  compel  J.  J.  Terrell,  Commissioner  of  the 
General  Land  Office,  to  reinstate  the  pur- 
chases made  by  W.  D.  Hosklns  and  A.  C. 
Hunter  of  sections  4,  8,  10,  and  12,  H.,  T.  & 
B.  Railway  Company  surveys,  located  by 
virtue  of  certificates  Nos.  10/343,  387,  10/341, 
and  427,  respectively,  situated  in  Brazoria 
county,  which  land  belonged  to  the  public 
free  school  fund  of  Texas,  and  was  sold  tu 
tbe  said  Hosklns  and  Hunter,  as  detached 
land,  on  the  26th  day  of  June,  1890.  It  is 
alleged  that  Hosklns  and  Himter  complied 
with  all  the  requirements  of  tbe  law  in 
making  the  purchase  of  the  said  land,  and 
that  they  and  those  who  claim  under  tbem 
paid  annually  the  Interest  upon  their  obli- 
gations as  it  accrued  until  the  1st  day  of 
August,  1904,  when  the  Interest  was  not  paid, 
and  on  the  1st  day  of  November,  1904,  the 
land  was  subject  to  forfeiture  tor  nonpay- 
ment of  interest  Tbe  Commissioner  of  tbe 
Land  Office,  after  tbe  1st  day  of  November, 

1904,  advertised  that  the  land  was  subject 
to  forfeiture  for  nonpayment  of  interest, 
but  tbe  forfeiture  was  not  declared  until  the 
18tb  day  of  September,  1905,  at  which  time 
the  land  was  declared  to  be  forfeited.  Tbe 
relator  avers  tbat  on  tbe  10th  day  of  July, 

1905,  it  became  tbe  purchaser  and  owner 
of  the  said  four  sections  of  land  by  regular 
chain  of  transfers  from  Hosklns  and  Hunter 
down  to  Itself  It  is  also  averred  tbat  when 
It  was  negotiating  for  the  purchase  of  the 
said  land  its  attorneys  wrote  to  tbe  Com- 
missioner of  tbe  Land  Office  for  copies  of 
tbe  patents  for  said  surveys,  to  which  they 
received  a  reply  containing  this  language: 
"With  ref^ence  to  the  H.,  T.  &  B.  Railway 
sections  in  Brazoria  county,  have  to  state 
that  they  have  not  been  patented.  They 
were  sold  to  Hosklns  and  Hunt^  as  detached 
land  under  act  of  1887,  and  tbe  claims  are 
In  good  standing  on  the  records  of  this 
department."  It  Is  also  averred  In  the  peti- 
tion that  tot  many  years  prlw  to  the  date 
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when  this  land  was  declared  to  be  forfeited 
It  bad  been  the  custom  of  tbe  Commissioner 
of  tbe  Land  Office  to  mail  to  tbe  purcbaser 
of  land  which  became  subject  to  forfeiture 
for  failure  to  pay  Interest  a  written  notice 
of  tbe  fact  that  bis  land  was  so  subject  to 
be  forfeited,  -  but  that  In  this  case  no  notice 
was  sent  by  tbe  Commissioner  to  the  said 
Hoskins  and  Hunter,  or  to  any  of  tbe  persons 
who  bad  purchased  and  was  owning  the  land 
under  them;  that  relying  upon  the  custom 
aforesaid,  and  tbe  fact  that  no  notice  bad 
been  sent  to  any  of  tbe  parties,  and  also  upon 
tbe  report  received  from  the  Commissioner 
of  the  Land  Office  that  the  surveys  were  In 
good  standing,  the  relator  purchased  tbe  said 
land  <m  July  10,  1906,  for  a  valuable  con- 
sideration, and  the  petitioner  claims  that 
by  reason  of  these  facts  the  state  of  Texas 
Is  estopped  to  declare  a  forfeiture  of  the  land, 
and  therefore  the  entry  of  forfeiture  of  tbe 
land  as  declared  by  tbe  Commissioner  was 
ineffective  and  should  be  set  aside.  In  con- 
nection with  the  said  allegations,  the  relator 
states  that  he  has  tendered  to  the  Commis- 
sioner of  the  Land  Office  all  Interest  which 
accrued  upon  the  said  land  under  the  said 
purchase  by  Hoskins  and  Hunter,  and  was 
ready  and  willing  to  pay  the  said  Interest, 
or  any  other  sum  which  by  law  became 
attached  to  the  said  purchase,  in  order  to 
reinstate  tbe  said  purchases,  that  It  made 
application  to  tbe  Commissioner  of  the  Land 
Office  to  reinstate  the  said  purchases  and  per- 
mit it  to  pay  the  Interest  and  perform  all  of 
the  acts  required  by  law  of  the  original 
purchasers,  which  the  Commissioner  refused. 
Relator  avers  that  in  declaring  the  for- 
feiture of  tbe  said  purchases,  the  Com- 
missioner of  the  LAnd  Office  entered  the 
following  words  upon  the  obligation  in  each 
case:  "Forfeited  for  nonpaymentoflntereet 
9—18—06.  [Signed]  3.  T.  Robinson,  Acfg 
Oom'r."  Relator  says  that  the  said  forfei- 
ture is  Ineffective,  because  tbe  Commlssiooer 
did  not  use  the  language  prescribed  by  the 
statute;  that  is,  that  he  should  have  entered 
upon  the  said  obligations  tbe  words,  "Lands 
forfeited."  Therefore  the  said  purchases  by 
Hoskins  and  Hunter  have  never  been  in 
fact  or  In  law  forfeited  and  annulled,  but 
that  the  Commissioner  of  the  Land  Office 
refuses  to  recognize  them  and  the  rights  of 
relator  under  them.  Relator  alleges  that  on 
the  22d  day  of  September,  1905,  W.  T.  Free- 
land  filed  in  tbe  land  office  bis  applications 
to  purchase  sections  10  and  12  of  tbe  said 
land,  and  bid  therefor  $4.06  per  acre,  deposit- 
ing In  the  state  treasury  one-fortieth  of  the 
price  of  each  section;  but  tbe  Commissioner 
awarded  the  land  to  him  at  $3.50  per  acre, 
and  the  Treasurer  returned  to  Freeland  tbe 
excess;  but  subsequently  the  Commissioner 
of  the  land  office  discovered  the  mistake  and 
corrected  the  same,  so  as  to  make  the  cash 
payment  correspond  with  tbe  bid  made  for 
the  purchase  of  the  land,  and  Freeland  re- 


stored to  the  Treasurer  the  sum  which  bad 
been  returned  to  him.  It  Is  also  alleged  that 
on  the  2Sth  day  of  November,  1905,  W.  T. 
Freeland's  applications  to  purchase  sections 
4  and  8  of  the  said  land  were  by  mail  re- 
ceived in  tbe  land  office,  but  not  marked 
filed  nntU  tbe  27tb  of  that  month;  that 
said  land  was  appraised  at  $6  per  acre^  but 
tbe  obligation  for  section  4  was  for  the  sum 
of  $3,71&45,  when  It  should  have  been  for 
$3,721.35,  and  the  obligation  for  section  8 
was  for  $2,221.60,  when  it  should  have  been 
for  $2,223.81;  that  said  obligations  were  re- 
turned by  the  acting  Commissioner  and  on 
the  7th  day  of  December  Freeland  returned 
the  obligations  for  tbe  correct  sums.  On  tbe 
23d  day  of  November,  1905,  relator  notified 
the  Commissioner  of  the  Land  Office  tliat  It 
wished  to  reinstate  the  purchases  of  said 
four  sections  made  by  Hoskins  and  Hunter, 
and  on  the  27th  day  of  said  month  it  pre- 
sented its  formal  applications  to  reinstate 
said  purchases,  and  offered  to  pay  the  interest 
and  to  submit  its  evidences  of  title  from  Hos- 
kins and  Hunter,  but  the  Commissioner  re- 
fused to  receive  the  transfers  or  the  money  to 
reinstate  the  purchases.  It  is  claimed  that 
Freeland  did  not  acquire  any  right  in  said 
lands  and,  If  the  forfeitures  were  legally  de- 
clared, relator  was  entitled  to  have  its  con- 
tracts of  purchase  reinstated.  It  is  claimed 
that,  if  the  forfeitures  were  properly  entered 
and  declared.  It,  as  tbe  owner  of  the  land 
under  Hoskins  and  Hunter,  had  a  preference 
right  80  days  from  the  date  of  the  forfeiture 
to  purchase  tbe  said  land,  and  that  In  the 
exercise  of  that  right  it  presented  its  applica- 
tions to  purchase  the  four  sections,  with  an 
obligation  for  the  deferred  payments  accom- 
panying each  application,  to  the  Commis- 
sioner of  the  Land  Office,  and  deposited  one- 
fortieth  of  the  price  of  each  section  in  the 
treasury,  complying  with  all  the  require- 
ments of  the  law,  which  applications  were 
delivered  to  the  Commissioner  on  the  IQth 
day  of  December,  1906,  but  the  Commissioner 
of  the  Land  Office  rejected  said  applications. 
Relator  alleges  that  It  is  a  corporation 
created  under  the  laws  of  tbe  stete  of  Texas 
for  the  purpose  of  exploring  for  oil  and  other 
minerals  in  Brazoria  county  and  in  other 
counties  of  tbe  state;  that  for  that  purpose 
it  purchased  tbe  land  In  question,  as  well 
as  other  lands,  and  that  tbe  land  was  suit- 
able for  the  purposes  of  Its  incorporation. 
It  alleges  that  it  was  at  tbe  time  of  the 
forfeiture  of  tbe  said  land  in  possession  of 
It  as  owner,  and  that  It  supplied  itself  with 
all  machinery  necessary  to  prosecute  the 
work  of  exploring  the  land  for  oil;  that 
It  applied  to  the  Commissioner  of  the  Land 
Office  to  purchase  tbe  said  lands  at  the  price 
at  which  tuey  were  appraised,  but  that  the 
Commissioner  refused  to  accept  its  bid  for 
the  reason  that  the  land  had  been  sold  to 
W.  T.  Freeland.  Relator  alleges  that  for  the 
reasons  before  stated  the  purchases  of  said 
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Freeland  are  void  and  constitute  no  Impedl' 
ment  to  the  sale  to  It  of  the  aforesaid  sec- 
tiona  of  land. 

The  first  attack  by  relator  upon  the  for- 
feiture of  sections  4,  8, 10,  and  12,  described 
in  the  petition,  is  that  the  state  is  estopped 
to  declare  such  forfeiture  for  a  failure  to 
pay  interest  by  the  neglect  of  the  Commis- 
sioner to  notify  the  original  purchasers  or 
any  of  their  vendees  that  the  Interest  was 
not  paid  and  the  land  subject  to  forfeiture, 
in  accordance  with  the  custom  which  is  al- 
leged to  have  been  established  by  the  Com- 
missioners of  the  General  Land  0£Bce  by  a 
long  course  of  dealing  with  such  purchasers. 
There  Is  no  statute  which  prescribes  It  as 
a  duly  of  the  Commissioner  to  give  snch 
notice,  and,  although  he  may  have  done  so 
as  matter  of  accommodation  to  purchasers, 
the  state  cannot  be  estopped  by  his  failure 
to  comply  with  this  custom  so  established  by 
the  office:  Day  Company  t.  State,  68  Tex. 
553,  4  S.  W.  865;  Salem  Imp.  Co.  y.  Mc- 
Conrt,  26  Or.  103,  41  Pac.  IIOS;  State  ▼. 
Brewer,  64  Ala.  298. 

It  Is  also  claimed  that  the  state  is  estopped 
to  maintain  the  forfeitures  declared  in  this 
case  by  the  reply  of  the  Land  Commissioner 
to  the  inquiry  made  by  the  relator's  attor- 
neys concerning  the  four  sections  of  land 
in  controversy.  If  we  grant  that  the  state 
might  be  estopped  by  such  an  act  on  part  of 
the  Commissioner  of  the  Land  Office,  never- 
theless the  estoppel  cannot  be  Invoked  in  this 
case  for  the  reason  that  the  Inquiry  made 
of  the  Commissioner  was  not  as  to  tiie  pay- 
ment of  the  Interest  on  the  contracts,  and 
did  not  suggest  to  the  Commissioner  that  the 
parties  Inquiring  desired  information  as  to 
whether  or  not  the  Interest  had  been  paid. 
The  answer  of  the  Commissioner  does  not 
state,  nor  necessarily  mean,  that  the  interest 
on  the  obligations  of  the  purchasers  had 
been  paid,  but  was  true  in  the  fact  that  the 
land  bad  not  been  forfeited  at  the  time  that 
the  answer  was  made,  and  was  therefore 
in  good  standing.  The  Commissioner  had  no 
notice  that  the  relator  was  relying  upon  bis 
answer  to  determine  the  question  as  to 
whether  tlie  interest  was  paid  or  not,  and 
therefore  the  answer  bad  no  reference  to 
that  matter  and  cannot  operate  as  an  es- 
toppel In  tUs  case. 

The  Mound  OH  Company  contends  that, 
If  the  forfeitures  were  properly  entered,  still 
it  had  the  right  to  reinstate  the  purchases 
nnder  the  following  provision  of  Sayles'  Ann. 
Civ.  St  1807:  "Art  4218f.  •  •  •  In 
any  cases  where  lalids  have  been  forfeited  to 
the  state  tot  non-payment  of  Interest  the 
purchasers  or  their  vendees  may  have  their 
claims  reinstated  on  their  written  request  by 
paying  into  tlie  treasury  the  full  amount  of 
interest  .doe  on  such  claims  up  to  the  date 
of  the  reinstatement;  provided,  that  no 
rights  of  third  persons  may  have  Intervened. 
In  all  such  cases  the  original  obligations  and 
penalties  shall  thereby  become  as  binding  as 


If  no  forfeiture  luid  ever  oocorred."    It  is 

not  denied  that  the  Mound  Oil  Company  Is 
a  remote  vendee  by  regular  chain  of  trans- 
fers from  the  original  purchasers,  Hoskins 
and  Hunter,  and  on  the  27th  day  of  No- 
vember, 1905,  it  made  written  application  to 
reinstate  the  purchases  by  a  full  compliance 
with  the  law  upon  that  subject,  and  was 
entitled  to  reinstate  the  original  purchases 
unless  Freeland  bad  acquired  a  right  which 
could  be  enforced  and  was  protected  by 
the  constitution.  Anderson  v.  Neighbors,  94 
Tex.  241,  59  S.  W.  543. 

Relator  contends  that  the  applications 
made  by  Freeland  to  purchase  sections  10 
and  12,  filed  on  the  22d  day  of  September, 
1905,  did  not  constitute  an  intervening 
right,  because  the  Commissioner  of  the  Land 
Office,  by  a  mistake  in  notifying  the  Treasurer 
of  the  amount  of  cash  paymoit  required  of 
Freeland,  caused  the  Treasurer  to  return 
to  Freeland  about  $17  of  the  deposit,  no^ 
withstanding  the  mistake  was  discovered 
and  Freeland  restored  the  $17  to  the  treas- 
ury witliin  a  short  tlme^  making  the  fnll 
payment  as  required  by  law.  This  mistake 
of  the  officers  could  not  affect  the  validity 
of  Freeland's  applications.  His  right  vested 
at  the  time  the  applications  with  proper  ob- 
ligations were  filed  and  the  deposit  of  the 
funds  made  in  the  treasury.  Therefore,  as 
to  sections  10  and  12,  the  relator  had  no  right 
to  reinstate  the  original  purchases. 

The  obligations  which  Freeland  filed  with 
applications  to  purchase  sections  4  and  8 
being  each  for  an  insufficient  amount.  Free- 
land  had  acquired  no  legal  right  in  sections 
4  and  8  on  the  27th  day  of  November,  1906, 
when  relator  filed  its  application  to  rein- 
state the  original  purchases  of  said  sections, 
and  the  subsequent  filing  of  proper  obliga- 
tions did  not  affect  relator's  right  to  rein- 
state the  purchases  by  Hoskins  and  Hunter, 
which  be  exercised  by  a  full  compliance  with 
the  law.  Anderson  v.  Neighbors,  supra.  As 
to  sections  4  and  8  the  relator  is  entitled  to 
have  the  claims  reinstated  upon  the  orig- 
inal obligations. 

It  is  also  contended  by  the  relator  that,  If 
It  be  admitted  that  the  forfeitures  were  prop- 
erly and  lawfully  made.  It  had  a  prefer- 
ence right  for  90  days  after  the  said  for- 
feitures were  declared  to  purchase  the  said 
four  sections  of  land  under  the  following 
provision  of  the  statute:  "Art  42181. 
•  •  •  Any  owner  of  land  heretofore  pur- 
chased, which  land  has  been  or  may  be  for- 
feited for  non-payment  of  Inter^  shall 
have  ninety  days  prior  right  after  tUs 
chapter  goes  into  effect,  or  after  the  land  is 
again  placed  upon  the  market  to  purchase 
the  said  land  without  the  condition  of  set- 
tlement and  occupancy,  in  case  It  has  been 
occupied  for  three  consecntlve  years  as  re- 
quired by  law,  but  if  not  then  he  shall  reside 
thereon  until  the  occupancy  under  the  first 
and  last  purchase  shall  together  amount  to 
the  said  term  of  three  years ;  provided,  that 


Digitized  by 


Google 


'464 


82  SOUTHWESTBRN  BBPORTBB. 


(Tex, 


wben  any  forfeiture  has  been  made^  the 
Ck>mml88loner  of  the  General  Land  OfiSce 
Bhall  add  to  the  appraised  value  of  such 
land  the  amount  of  Interest  due  thereon  at 
the  time  of  the  forfeiture,  which  shall  be 
paid  In  cash  with  the  first  payment  of  one- 
fortieth  of  the  appraised  value  of  the  land 
when  purchased  under  the  preference  right 
to  purchase  given  herein."  The  Mound  Oil 
CJompany  made  application  for  the  purchase 
of  this  land  within  90  days  after  the  for- 
feiture was  declared.  The  sections  of  land 
in  dispute  were  detached  lands  situated  in 
Brazoria  county,  which  was  organized  prior 
to  the  1st  day  of  January,  1875.  The  prior 
right  for  90  days  to  purchase  those  lands 
did  not  change  the  legal  qualification  of 
the  purchaser,  wliich  was  prescribed  In  art- 
icle 4218z  in  these  words:  "All  surveys  and 
fractions  of  surveys  In  all  counties  organ- 
ized prior  to  the  first  day  of  January,  1876, 
which  surveys  are  Isolated  and  detached 
from  other  public  lands,  may  be  sold  to  any 
purchaser,  except  a  corporation,  without  ac- 
tual settlement,  at  not  less  than  $1.00  per 
acre,  upon  the  same  terms  as  other  public 
lands  are  sold  under  the  provisions  of  this 
chapter."  The  relator  being  a  corporation, 
and  the  land  being  detached,  the  Commis- 
sioner of  the  General  Land  Ofiice  had  no 
power  to  sell  these  sections  of  land  to  it 
at  the  time  of  Its  applications  to  purchase. 
Therefore  the  Mound  Oil  Company  could 
not  exercise  the  right  to  purchase  any  of  the 
lands. 

It  Is  ordered  that  the  writ  of  mandamus  la- 
sue  to  J.  J.  Terrell,  Commissioner  of  the  Gen- 
eral Land  Office,  commanding  him  to  permit 
the  Mound  Oil  Company  to  reinstate  the  pur- 
chases of  Hosklns  and  Hunter  for  sections 
4  and  8,  described  Ui  the  petition,  but  as 
to  sections  10  and  12  the  writ  is  denied. 


GULP,  O.  &  S.  P.  RT.  CO.  T.  HUTBTT. 
(Supreme  Court  of  Texas.    April  18,  1906.) 

1.  Release  —  Misrefkesentatiors  of  Agent 
— unattthobizbd  declaration. 

An  employ^  may  not  have  his  settlement 
with  his  employer  for  personal  injuries  set  aside 
for  misrepresentations  as  to  his  condition  by  a 
physician  in  the  master's  employ,  the  physician 
having  no  authority  in  relation  to  the  settlement 
or  to  make  representations,  the  representations 
not  having  been  made  in  the  transaction  in 
which  the  settlement  was  made,  and  the  master 
or  the  agent  who  made  the  settlemoit  having 
no  knowledge  of  the  representations. 

[Ed.  Note. — For  cases  In  point,  see  voL  42, 
Cent  Dig.  Release,  i  32.] 

2.  Pbincipal    anu    Agent  —  B>vinENOK    of 
Agency— SuFFioiENCY. 

Evidence  that  a  physician  in  the  employ  of 
plaintiff's  master  made  a  misrepresentation  to 
plaintiff,  who  bad  been  injured  in  the  course  of 
his  employment,  as  to  his  condition,  and  that  on 
an  occasion  not  shown  to  have  had  an^  connec- 
tion with  the  settlement  made  by  plaintiff,  the 
physician  when  aslced  by  plaintiff  as  to  the  pro- 
priety of  his  making  a  settlement,  replied  that  a 
reasonable  settlement  would  be  better  than  a 


prolonged  law  suit,  does  not  warrant  a  finding 
that  the  physician  was  employed  to  make  the 
representation,  or  that  the  master  or  the  agent 
who  made  the  settlement  knew  of  the  represen- 
tation, as  against  uncontradicted  testimony  to 
the  contrary. 
S.  Master  and  Servant  —  Assuxption  of 

Risk. 

An  employs  assumes  the  risk  of  danger 
brought  about  by  the  negligence  of  the  master, 
where  to  the  knowledge  ot  the  employ^  the  woric 
is  commonly  done  in  the  negligent  manner  which 
caused  the  accident 

[Ed.  Note. — For  cases  in  point  see  vol.  84. 
Cent  Dig.  Master  and  Servant,  H  669,  580, 
583.] 

I       Error    from    Court    of    Civil    Appeals    of 
[  Second  Supreme  Judicial  District 

Action  by  Bert  Huyett  against  the  Gulf, 
'  Colorado  &  Santa  Vi  Railway  Company. 
I  Judgment  for  plaintiff  89  8.  W.  1118.  De- 
i  fendant  brings  error.    Reversed. 

!      A.  H.  Culwell  and  J.  W.  Tory,  for  plain- 
I  tiff  in  error.    Stuart  &  Bell,  for  defendant 
I  in  error. 
I 

'  WILLIAMS,  J.  The  defendant  in  error, 
I  who  had  received  personal  Injuries  while 
:  in  the  service  of  plaintiff  in  error,  in  consid- 
f  eration  of  the  payment  by  the  latter  of  the 
I  sum  of  $250  executed  to  It  a  release  of  all 
I  dlamages  thus  sustained.  He  subsequ^itly 
j  brought  this  suit  to  recover  such  damages 
I  wherein  he  sought  to  avoid  the  release  on 
the  ground  that  it  was  obtained  by  a  mis- 
representation made  to  him  by  one  of  the 
surgeons  of  the  railroad  company  engaged 
in  treating  him  in  its  hospital  as  to  the 
nature  and  extent  of  his  injuries  and  as 
to  his  recovery  therefrom.  His  version  of 
the  transaction  is  that  on  Prlday,  October 
16,  1903,  he  had  an  Interview  with  defend- 
ant's claim  agent  concerning  a  settiement 
in  which  he  proposed  to  settle  for  $2,000,  and 
the  claim  agent  declined  to  consider  his 
proposition;  that  on  the  next  day.  Dr.  Soott, 
one  of  the  surgeons  in  charge  of  the  hospital, 
when  visiting  it,  requested  him  to  "stand  in 
front  of  him,"  and,  wben  he  did  so,  said 
to  him,  "Huyett,  you  are  not  damaged,  you 
will  soon  be  as  good  a  man  as  ever;  yon 
will  soon  be  able  to  go  to  work";  that, 
believing  this  statement  to  be  true,  and  being 
induced  by  it,  on  the  following  Monday  he 
renewed  his  negotiation  with  the  claim  agiait 
and  settled  with  him  for  $250.  It  is  conceded 
by  Dr.  Scott,  and  shown  by  all  the  erldence. 
that  the  statement  thus  attributed  to  him. 
If  made^  was  untrue,  and  did  not  fairly 
represent  plalntlETs  condition;  but  Dr.  Scott 
explidtiy  denies  having*  made  it  There  la 
no  evidence  that  the  doctor  knew  of  the 
interviews  between  plaintiff  and  the  claim 
agent,  or  that  a  settlement  was  then  being 
discussed  between  them,  nor  is  there  any 
evidence  that  the  claim  agent  knew  ot  the 
statement  made  by  the  doctor  to  the  plaintiff, 
or  that  the  doctor  in  any  way  acted  with  him 
in  procuring  or  for  the  purpose  of  procuring 
a  settlement    It  may  be  conceded  that  the 
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evidence  snffldently  ahows  that  Dr.  Scott  was 
an  agent  of  the  defendant  In  rendering  serv- 
ices as  physician  and  surgeon  to  its  Injured 
employ^  at  the  hospital,  and  that  It  lay 
n-tthln  the  scope  of  his  employment  not  only 
to  treat  them  but  to  advise  them  concerning 
the  nature  and  duration  of  their  injuries,  and 
the  probability  of  their  recovery.  It  appears, 
also,  to  have  been  a  part  of  his  duty  to  give 
information  on  these  subjects  to  the  defend- 
ant's employes  in  Its  claim  department  But; 
beyond  this,  he  had  no  connection  with  that 
department  and  nothing  to  do  with  making 
settlements  and  obtaining  releases  or  in  con- 
ducting negotiations  therefor.  The  represen- 
tation relied  on  to  avoid  the  release,  there- 
tore,  does  not  appear  to  have  been  made  In 
the  transaction  in  which  the  contract  of  set- 
tlement was  made,  nor  by  the  agent  author- 
ized to  represent  the  defendant  therein ;  but, 
80  far  as  the  evidence  Indicates,  it  was  dis- 
connected from  that  contract  and  made  by 
an  agent  whose  duties,  as  agent,  had  no  re- 
lation to  such  matters.  The  law  upon  the 
subject  is  thus  laid  down  by  Judge  Story 
in  his  work  on  Agency,  {  135,  whose  state- 
ment is  supported  by  many  decisions: 
"•  *  •  If  the  agent,  at  the  time  of  the 
contract,  makes  any  representation,  declara- 
tion, or  admission,  touching  the  matter  of 
the  contract.  It  is  treated  as  the  representa- 
tion, declaration,  or  admission  of  the  prin- 
cipal himself.  But  the  Qualifications  above 
stated  are  also  most  Important  to  be  attend- 
ed to.  The  representation,  declaration,  or 
admission  of  the  agent,  does  not  bind  the 
principal,  If  it  is  not  made  at  the  very  time  of 
tbe  contract,  but  upon  another  occasion; 
or  if  it  does  not  concern  the  subject-matter 
of  the  contract,  but  some  other  matter,  in  no 
degree  belonging  to  the  res  gestse."  In  sec- 
tion 137,  the  principle  is  thus  Illustrated: 
"Thus,  for  example,  what  an  agent  has  said, 
or  represented,  at  the  time  of  the  sale  of  a 
borse,  which  sale  was  authorized  by  his  mas- 
ter, whether  it  be  a  representation  or  a  war- 
ranty of  soundness,  or  of  any  other  quality, 
will  be  binding  upon  the  master.  But,  what 
be  iias  said  upon  the  subject  at  another  time, 
or  upon  another  occasion,  will  not  be  binding 
npon  him;  for  it  Is  no  part  of  the  res  ges- 
tie ;  and  did  not  attach,  as  an  Incident  or  In- 
ducement to  the  sale.  For  such  purposes  the 
agent  Is  no  longer  acting  as  agent  of  the 
master;  and  his  declarations  are  not  to  be 
osed  as  proofs  against  the  master;  but  tbe 
facts  contained  in  those  declarations  must  be 
proved  aliunde.  Indeed,  in  such  cases,  the 
agent  himself  may  be  properly  called  as  a 
witness,  and,  hence,  it  has  been  said  that 
bis  declarations  are  not  the  beet  evidence 
of  the  facts." 

According  to  this.  If  the  representation  re- 
lied on  had  been  made  by  the  agent  who  ef- 
fected the  settlement,  but  in  a  different  trans- 
action, it  could  not  affect  the  rights  of  the 
principal  under  the  contract  For  a  stronger 
reason  is  this  true  of  a  representation  made, 


not  only  In  a  different  transaction,  but  by  an- 
other agent  having  no  authority  in  relation  to 
or  connection  with  the  settlement  His  state- 
ments have  only  the  relation  to  the  contract 
of  settlement  that  those  of  a  stranger  would 
have,  for  the  reason  that  in  making  them  he 
did  not  represent  the  defendant  with  respect 
to  the  settlement  Thompson  on  Corpora- 
tions, i  6324 ;  Bank  v.  Cruger,  91  Tex.  451, 452, 
44  S.  W.  27a  The  mere  fact  therefore,  that  he 
was  an  agent  of  the  defendant  for  some  pur- 
poses does  not  make  his  representation  avail- 
able as  a  reason  for  avoiding  a  contract  which 
he  did  not  make.  It  is  true  that  if  be,  assum- 
ing to  act  for  defendant  had  procured  the 
release,  whether  authorized  to  do  so  or  not, 
and  the  defendant  were  seeking  to  avail  Itself 
of  It  as  a  defense,  any  fraud  practiced  by  him 
in  obtaining  it  would  be  Imputed  to  defend- 
ant But  a  contract  complete  in  all  respects 
was  made  by  defendant  through  Its  other 
agent  and  hence  the  principle  laid  down  in 
Henderson  v.  Railroad  Company,  17  Tex.  560, 
67  Am.  Dec.  075,  Is  not  applicable,  for  the 
reason  that  the  representation  of  an  agent 
not  shown  to  have  had  connection  with  that 
contract  cannot  be  used  to  defeat  It  It  Is  al- 
so true  that,  if  It  were  shown  that  defendant 
or  Its  claim  agent  used  the  physician  as  an 
instrument  to  deceive  plaintiff  as  to  his  condi- 
tion in  order  that  an  advantageous  settlement 
might  be  made,  or  that  the  claim  agent  and 
the  physician  acted  together  In  so  procuring 
the  release,  the  contract  would  be  affected  by 
the  physician's  representations  as  fully  as  If 
be  had  been  the  only  agent  employed  In  the 
transaction  (I.  &  G.  N.  Ry.  Co.  v.  Shuford 
[Tex.  Civ.  App.]  81  S.  W.  1189);  and  it  may 
be  that.  If  the  claim  agent  in  effecting  the 
settlement  knew  and  took  advantage  of  the 
state  of  plaintiff's  mind,  caused  by  deception 
practiced  by  the  doctor,  the  result  would  be 
the  same.  But  such  things  as  this  must  be 
proved  and  cannot  be  supplied  by  conjecture 
or  suspicion.  If  plaintiff's  statement  be  ac- 
cepted that  Dr.  Scott  made  the  statement 
which  all  concede  would  have  been  a  glaring 
misrepresentation  of  the  character  of  plain- 
tiff's injuries  and  of  his  condition,  the  ques- 
tion as  to  why  he  did  so  would  naturally  arise 
in  one's  mind  and  might  suggest  suspicion  as 
to  his  purposes;  but  this  is  not  suiSclent  to 
warrant  the  finding  of  the  facts,  of  which 
there  Is  no  other  evidence,  that  he  was  em- 
ployed by  defendant  or  its  other  agent  to 
make  the  representation  or  that  they  knew 
that  he  had  done  so.  Some  matters  in  the 
record  are  relied  on  by  the  defendant  in  .er- 
r«r  to  establish  these  facts  such  as  that  Dr. 
Scott,  on  some  occasion  not  shown  to  have 
had  any  connection  with  the  settlement  made, 
when  asked  by  plaintiff  as  to  the  propriety 
of  his  making  a  settlement  replied  in  effect 
that  a  reasonable  settlement  would  be  better 
than  a  prolonged  lawsuit  and  the  fact  that 
the  representation  and  the  settlement  were 
so  closely  connected  In  time  and  sequence; 
but  while  these  circumstances  are  consistent 
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with  the  conclusion  that  plaintiff  seeks  to 
establish,  they  are  certainly  not  inconsistent 
with  the  opposite  one  supported  by  the  un- 
contradicted testimony  of  both  agents  that 
there  was  no  Imowledge  on  the  part  of  either 
of  what  the  other  did.  In  the  case  of  Hous- 
ton ft  Texas  Central  Railway  Company  t. 
Brown  (Tex.  Civ.  App.)  69  S.  W.  651,  in 
which  a  writ  of  error  was  refused,  no  ques- 
tion was  made  in  this  court,  nor,  as  we 
judge  from  its  opinion,  In  the  Court  of  Civil 
Appeals,  as  to  the  responsibility  of  the  rail- 
way company  for  the  representations  of  the 
physician  which  were  held  sufficient  to  avoid 
the  release  there  In  question. 

As  the  cause  Is  to  be  remanded  because  of 
the  insufficiency  of  the  evidence  as  pointed 
out,  and  of  error  In  the  charge  of  the  court 
under  which  the  Jury  were  authorized  with- 
out sufficient  evidence  to  impute  to  the  de- 
fendant the  representation  of  Dr.  Scott,  we 
deem  it  proper  to  notice  one  other  assign- 
ment of  error.  The  trial  court  charged  the 
jury,  upon  plaintiff's  original  cause  of  action, 
that  a  servant  does  not  assume  the  risk  of 
dangers  brought  about  by  the  negligence  of 
the  master.  There  was  evidence  in  the  case 
which  called  for  the  statement  of  the  well- 
known  qualification  of  this  rule  applicable 
where  the  servant  has  Icnowledge  when  he 
enters  upon  the  work  in  which  be  is  hurt 
of  the  negligence  of  his  employer  and  of  the 
danger  created  thereby  to  which  he  (the  serv- 
ant) Is  to  be  exposed  In  doing  such  worlc 
The  plaintiff  claimed  that  be  was  hurt  by 
the  negligence  of  his  superior  in  ordering 
the  raising  of  the  hammer  of  a  pile-driver, 
when  the  pile  to  be  driven  was  also  suspend- 
ed In  the  air,  in  such  manner  that  the  ham- 
mer caused  the  pile  to  swing  against  plain- 
tiff and  knock  him  from  the  bridge  on  which 
be  was  standing  to  assist  in  the  work.  The 
wrong  is  alleged  to  have  consisted  in  raising 
the  hammer  before  the  pile  had  been  lowered 
to  the  ground.  The  plaintiff's  evidence  rep- 
resented this  as  an  unusual  occurrence,  such 
as  he  had  never  witnessed  before,  and,  of 
course,  upon  his  statement  there  could  be  no 
assumption  of  the  risk.  But  the  defendant's 
evidence  tended  to  show  that  this  was  not 
only  the  common  but  the  proper  way  of  doing 
the  work.  If  the  jury  agreed  with  its  conten- 
tion In  toto,  they  necessarily  concluded  that 
there  was  no  negligence  and  hence  the  In- 
struction could  have  done  no  harm.  But  the 
jury  could,  perhaps,  have  thought  that,  while 
this  was  a  dangerous  and  negligent  manner 
of  doing  the  work,  yet  it  was  the  one  In 
which  it  was  commonly  and  habitually  done 
by  defendant  and  that  plaintiff  knew  that 
fact.  Under  such  circumstances  there  would, 
we  think,  be  an  assumption  of  risk  arising 
from  a  danger  known  to  have  sprung  from 
the  master's  negligence.  Of  course  the  mere 
fact  that  such  an  occurence  may  have  occa- 
sionally happened  before  would  not  have  this 
effect,  for  the  reason  that  an  employ^  may 
not  to  be  held  to  foreknow  that  negligent 


conduct  will  be  repeated.  The  assnmption 
of  risk  would  arise  from  the  doing  of  the 
work  in  a  manner  so  common  and  habitual 
that  the  employ^  should  know  that  it  will 
be  followed  on  the  particular  occasion. 
Whether  or  not  the  charge  referred  to  woold 
be  cause  to  reverse  the  judgment  when  no 
further  Instruction  was  requested  it  is  nn- 
necessary  to  determine.  For  the  errors  first 
pointed  out  the  judgment  Is  reversed,  and  the 
cause  remanded. 
Reversed  and  remanded. 


HANCOCK  et  al.  v.  GULF,  a  ft  &  F.  RZ. 

CO. 

(Supreme   C!ourt  of  Texas.    April  5,   1806.) 

Railboaos— Pebbors      on     Track— Dxath— 

—   CORTBIBUTOBT  NEOLIOENCE  —  EVIDENCE 
— SUinCIENCT. 

In  an  action  for  the  death  of  a  night 
watchman,  run  over  by  a  train  in  a  railroad 
cut,  evidence  hHd  to  justify  directing  verdict 
for  defendant. 

Certificate  of  Dissent  from  Court  of  ClTil 
Appeals  of  Second  Supreme  Judicial  District 

Action  by  J.  M.  Hancock  and  another 
against  the  Oulf,  Colorado  &  Santa  V6  Rail- 
way Company.  Judgment  for  defendant  was 
reversed  on  appeal  by  the  Court  of  Civil 
Appeals,  and  question  certified  on  dissent  to 
the  Supreme  Court  Instruction  directing 
verdict  for  defendant  held  not  error. 

The  following  Is  the  opinion  of  0>nner,  O. 
J.,  in  the  Court  of  Civil  Appeals : 

"Lewis  Hancock,  a  minor  son  of  appel- 
lants, was  killed  by  one  of  appellee's  trains 
in  a  deep  cut  near  Valley  Mills,  Tex.,  on 
October  8,  1902.  On  the  trial  for  damages 
therefor,  the  court  Instructed  the  Jury  that 
the  evidence  showed  conclusively  that  his 
death  was  due  to  his  own  contributory  negli- 
gence, and  hence  to  return  a  verdict  for  the 
defendant  This  appeal  is  from  the  verdict 
and  judgment  entered  In  accord  with  said  in- 
struction. 

"The  evidence,  briefly  stated,  shows  that 
the  deceased  had  been  employed  as  a  section 
hand  by  one  of  appellee's  section  foreman. 
Upon  bis  application  be  had  been  assigned 
to  act  In  the  capacity  of  a  night  watchman, 
whose  duty  It  was  to  walk  through  and 
guard  the  cut  mentioned,  and  to  keep  the 
track  therein  clear  by  watching  for  and  re- 
morlng  any  obstruction  that  he  could  re- 
move, and,  in  event  he  found  an  obstruction 
of  such  character  as  be  was  unable  to  move 
in  time,  thai  to  watch  for  and  stop  any  pass- 
ing train  by  giving  a  signal  with  a  red  lan- 
tern with  which  he  had  been  provided.  The 
deceased  was  between  19  and  20  years  old, 
fairly  well  matured  for  his  age,  and  of  at 
least  average  Intelligence,  and  had  thereto- 
fore served  as  section  hand  and  night  watch- 
man with  the  knowledge  and  consent  of  ap- 
pellants. Appellee's  track  approached  said 
cut  upon  a  curve  and  it  was  downg:rade  in 
passing  from  the  south  to  the  north.    No  one 
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witnessed  the   killing,  bnt   appellant  J.  M. 
Hancock,  who  lived  near  the  north  end  of  the 
cnt,  testified  that  be  was  expecting  his  son 
to  come  to  breakfast  abont  6  o'clock,  -and, 
the  deceased  not  having  done  so,  he  went  and 
found  his  son  lying  on  the  left-band  or  west 
side  of  the  track  when  going  north ;  that  be 
found  the   body  of  bis  boy  lying   with  bis 
head  to  the  south  abont  2  or  S  feet  from  the 
track,  with  his  feet  to  the  north,  or  perhaps 
a  little  to  the  northwest,  his  feet  being  fur- 
ther from  the  track  than  his  head ;  that  the 
deceased's  bat  was  found  upon  the  track  from 
2  to  3  feet  from  where  be  was  lying,  cnt  In 
two  on  the  rails;  that  one  of  the  lanterns 
which  the  deceased  carried  was  lying  about 
south  of  the  body  some  12  or  14  feet;  that 
the  other  lantern  had  been  crushed,  the  frame 
being  some  SO  feet  north  of  where  be  was 
lying,  and  the  glass  crushed  along  the  track ; 
that  the  lanterns  were  found  on  the  same 
side  of  the  track  as  the  body ;  that  the  front 
side  of  the  deceased's  head  was  mashed  in  at 
the  corner  of  the  forehead,  and  bis  left  upper 
arm  was  broken,  and  there  was   a  bruise 
abont  the  body  which  the  evidence  falls  to 
locate    The  evidence  farther  shows  that  It 
bad  been  raining  and  that  there  was  water 
about  fonr   feet  wide  on  each    side  of  the 
railroad  track  In  the  ditch ;   that  there  was 
tome  Syd  or  4  feet  of  space  between  the 
water  and  the  rail  of  the  track  nearest  where 
the  deceased's    body  was   found;    that  the 
body  was  found  near  the  north  end  of  the  cut, 
from   which   point   an   approaching   north- 
twnnd  train  could  be  first  observed  abont  41 
rail  lengths,  where  such  a  train  would  go 
oDt  of  sight  and  again  come  into  plain  view 
within  7  or  8  or  10  rail  lengths;  that  when 
coDditlona  were  favorable  trains  approaching 
the  cut  could  ordinarily  be  beard  for  half  a 
mile.    The  evidence  further  shows  that  there 
were  three  of  appellee's  trains  which  passed 
through  the  cut  in  question  on  the  morning 
of  the  Injnry  under  consideration.    The  first 
wag  a  train  going  south  abont  4:30  a.  m. ; 
the  second  a    passenger  train,    going  north 
tbout  6  -.30  a.  m. ;  the  third  a  freight  train, 
also  going  north  about  5 :50  a.  m.    One  of  ap- 
pellee's rules  required  trains  approaching  the 
cut  to  whistle  or  ring  the  bells  as  a  warning 
to  persons  who  might  be  therein ;  another  re- 
quited operatives  of  north-bound  trains  to 
bare    them    nnder    control    while    passing 
through  said  cnt    The  record  is  silent  as  to 
the  rate  of   speed  of  the   south-bound  4  iSO 
a.  m.  train,  and  as  to  whether  or  not  the  nsn- 
al  signals  were  given.    The  evidence  shows 
tliat  the  north-bound  freight,  which  passed 
tbrongb  the  cnt  about  6:G0  a.  m.,  gave  the 
ssnal  signals,  and  is  not  shown  to  have  been 
going  at  a  prohibitive  speed. 

"The  evidence  relating  to  the  north-bound 
passenger  train  Is  that  of  appellant  J.  M. 
Hancock,  who  testified.  In  substance:  That 
on  the  morning  that  his  son  was  killed  be 
wa«  on  bis  front  gallery  at  the  time  the  pas- 
aenger  train  passed.    That  it  blew  for  the 


station  abont  the  time  that  the  train  got  up 
to  the  county  road;  the  evidence  showing 
that  the  county  road  crossed  the  track  at  a 
point  a  short  distance  north  of  where  the 
body  was  found.  That  the  train  was  golnc 
abont  the  average  speed  of  a  passenger  train, 
which  the  evidence  tends  to  show  was  greater 
than  the  speed  allowed  by  the  rule.  That, 
'if  they  ever  rang  the  bell,  I  didn't  know  it. 
They  blew  the  whistle  just  before  they  got 
oi^msite  my  house.  When  It  blew  the  whistle 
I  heard.  It  had  done  passed  the  place  where 
he  was,  and  was  coming  north.'  We  make 
the  following  further  quotation  from  the  tes- 
timony of  J.  M.  Hancock  on  cross-examina- 
tion: 'When  I  first  noticed  this  first  train 
[the  nortb-bonnd  6 :30  passenger]  that  morn- 
ing after  I  first  got  up,  it  was  right  along 
about  where  the  boy  was  killed,  jnst  coming 
out  of  the  cut  I  don't  know  whether  I  bad 
heard  it  before  or  not  I  might  have  beard 
It  mnnlng.  It  might  have  been  that  which 
cansed  me  to  get  np  when  I  did.  I  may 
have  beard  the  train  mnnlng  a  good  ways 
back.  I  bad  got  np  and  got  out  on  the 
gallery  when  I  heard  It  whistle  down  at  the 
crossing.  I  noticed  It  whistling  and  heard 
the  other  train,  as  I  supposed,  about  three 
miles  off.  *  *  *  I  might  have  been  waked 
up  by  hearing  the  first  train.  That  might 
have  been  what  caused  me  to  get  up,  because 
I  wanted  to  get  np  early  that  morning  to 
get  an  early  start  to  Waco.  I  don't  have 
any  definite  recollection  of  having  noticed 
that  first  train  before  then.  There  bad  been 
no  whistle  from  it,  I  am  satisfied,  because  I 
think  I  would  have  beard  It  before.  Trains 
may  sometimes  pass  there  and  me  not  hear 
them,  but  that  was  about  my  time  to  get  up, 
and  It  might  have  caused  me  to  notice  this 
train.  I  heard  it  running  and  supposed  it 
was  the  passenger  train  coming.  I  might 
not  have  noticed  It  more  than  a  half  a  mile 
back.  I  don't  know.  It  was  the  first  train 
that  I  saw,  and  then  I  beard  the  other  train 
whistle.  I  heard  the  other  train  whistle 
again  abont  the  south  end  of  the  big  cut 
•  •  •  I  think  there  Is  a  whistling  post  up 
there  about  the  south  end  of  the  big  cut' 
The  engineer  and  fireman  of  the  5 :30  passen- 
ger train  both  testified  that  It  was  the  rule 
and  their  custom  to  sound  signals  of  warn- 
ing in  approaching  the  cut  bnt  that  they 
had  no  distinct  recollection  of  having  done 
so  on  the  night  that  the  deceased  was  killed ; 
that  neither  saw  Lewis  Hancock  or  any  other 
object  upon  the  track  in  the  cut  that  night; 
that  their  duties  were  such  as  to  frequently 
call  their  attention  away  from  the  track  in 
front,  and  that  such  might  have 'been  the 
case  for  the  short  period  of  time  they  would 
have  been  able  to  see  Lewis  Hancock,  had 
tbey  been  looking  for  blm.  It  was  further 
shown  that  a  younger  brother  of  the  deceased 
bad  been  with  him  in  the  cnt  the  night  before 
until  about  2  o'clock  'a.  m.,  at  which  time, 
he  testified,  bis  deceased  brother  was  per 
fectly  sober,  though  there  was  abont  tws 
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inches  of  whieky  In  a  pint  iMtUe  that  the 
deceased  then  had  In  bis  buclcet,  and  which 
the  evidence  further  tends  to  show  the  de- 
ceased had  drunk  between  2  a.  m.  and 
tho  time  when  liis  body  was  found,  as  stated. 
"Appellee's  principal  contentions  In  sup- 
port of  the  action  of  the  court  in  giving 
a  peremptory  instruction  are  to  the  efCect 
that  the  undisputed  testimony  shows  that  it 
was  the  duty  of  the  deceased  to  keep  awake 
and  sober,  and  to  maintain  a  vigilant  look- 
out, with  full  knowledge  that  rapidly  mov- 
ing trains  were  likely  to  pass  him  at  any 
minute;  that  he  went  on  or  close  to  the 
railroad  track,  and  remained  there  until 
struck  by  a  train,  when  he  could  have  seen 
or  heard  the  same  in  time  to  have  avoided 
the  accident,  and  that  hence,  in  the  absence 
of  any  evidence  of  the  exercise  of  care  on 
Ills  part,  he  was  prima  facie  guilty  of  con- 
tributory negligence,  regardless  of  whethw 
be  was  asleep  or  awake,  drimk  or  sober; 
that  the  Injuries  found  upon  the  body  of 
deceased  can  only  be  accounted  for  upon 
the  hypothesis  that  be  must  have  been 
sitting  on  the  cross-ties,  and  strudi  by  the 
side  projections  of  the  engine;  that  the 
whisky  he  drank  caused  him  to  go  to  sleep 
dose  to  the  track,  and  hence  that  the  de- 
ceased was  guilty  of  contributory  negligence 
in  this  respect;  that  the  evidence  fails  to 
show  that  the  usual  and  customary  warning 
signals  were  not  given;  that  the  rule  requir- 
ing north-bound  trains  to  be  under  control 
at  the  point  of  injury  had  no  application  to 
the  deceased;  and  that  if  it  be  assumed  that 
said  north-bound  passenger  train  was  not 
under  control,  and  that  warning  signals  liad 
not  been  given,  and  that  there  waef  negligence 
in  these  respects,  there  is  not  evidence  suffi- 
cient to  support  the  Issue  that  such  negli- 
gence was  the  proximate  cause  of  the  death 
of  the  deceased. 

"The  majority  have  concluded  that  the 
court  committed  error  as  assigned  in  giving 
the  peremptory  instruction  noted.  If  it 
be  assumed,  which  we  will  do  for  the  present, 
that  the  evidence  tends  to  show  that  Lewis 
Hancock  was  killed  by  the  north-bound  pas- 
senger train,  and  that  the  operatives  thereof 
were  guilty  of  negligence  in  falling  to  give 
the  usual  warning  signals,  and  in  running 
at  a  greater  speed  than  as  prescribed  by 
appellee's  rule,  then  under  well-established 
principles  of  law  we  see  nothing  in  the  evi- 
dence that  compels  the  conclusion  that  the 
death  of  Lewis  Hancock  resulted  in  whole 
or  in  part  from  bis  own  negligence.  Just 
how  it  .happened  no  one  can  say  from  this 
record.  Quoting  our  Supreme  Court  in  the 
case  of  Railway  Go.  v.  Sbleder,  88  Tex.  161, 
30  S.  W.  905,  28  L.  R.  A.  538:  'The  law 
raises  no  presumption  of  negligence  from  the 
mere  fact  of  injury.'  The  law  of  contribu- 
tory negligence  goes  even  farther.  In  the 
absence  of  evidence  to  the  contrary,  it  must 
be  assumed  that  Lewis  Hancock  was  at  the 


time  In  the  exercise  of  ordinary  care  for 
his  own  safety.  Lee  v.  I.  &  G.  N.  Ry.  Co., 
89  Tex.  588,  36  S.  W,  63;  Tex.  Mid.  Ry. 
V.  Orowder  (Tex.  Civ.  App.)  64  S.  W.  90; 
Tex.  &  Pac.  Ry.  Ca  v.  Gentry,  163  U.  S. 
363,  16  Sup.  Gt  1101,  41  L.  Ed.  188; 
2  Labatt  on  Master  and  Servant,  pp.  2329, 
2330;  and  authorities  dted  in  20  Cent. 
Dig.  col.  132,  {  79.  In  the  case  first  cited 
supra,  the  husband  of  the  plaintiff  was  run 
over  and  killed  by  a  switch  engine  because 
of  an  evident  inability  of  the  deceased  to 
free  one  of  his  feet  from  a  frog  of  a  switch 
track  in  which  it  had  become  fastened.  The 
act  of  the  deceased  in  stepping  in  the  frog 
was  tmezplained  by  the  evidence.  The  Su- 
preme Gourt  say:  There  Is  neither  proof 
nor  presumption  of  law  that  deceased  was 
negligent  in  taking  that  step,  and  we  cannot 
see  how  it  can  be  said  that  he  was  negligent 
In  the  act  of  stepping  into  the  frog.  Being 
there,  he  must  st^  somewhere,  and,  seeing 
the  train  coming,  he  would  naturally  step 
off  the  track,  when  it  may  be  by  misfortune 
be  got  his  foot  fastened  in  the  frog.  These 
facts  to  our  minds  strongly  indicate  negli- 
gence, but  they  are  not  so  conclusive  as  to 
exclude  a  difference  of  opinion  among  ordi- 
nary men  as  to  whether  the  deceased  did 
what  a  man  of  ordinary  prudence  would 
have  done  at  that  time  and  under  like  cir- 
cumstances, and  tbey  did  not  warrant  the 
holding  as  matter  of  law — ^a  necessary  con- 
clusion— that  deceased  was  negligent  la  tak- 
ing that  step.  In  so  holding,  the  Court  of 
Glvil  Appeals  was  in  error.  In  Railway 
V.  Crowder,  supra,  the  deceased  stepped 
upon  the  track,  and  walked  thereon  some 
30  or  40  feet  before  being  struck  and  killed 
by  a  backing  engine  and  cars.  The  evidence 
failed  to  definitely  show  that  be  looked  and 
listened  before  or  after  stepping  on  the 
track,  yet  the  court  held  that  the  issue  of 
contributory  negligence  was  for  the  Jury. 
So,  in  the  Gentry  case,  and  many  other 
cases  that  might  be  cited,  among  which  we 
refer  to  Hutchens  v.  St  Louis  S.  W.  Ry. 
Co.  (Tex.  Civ.  App.)  89  S.  W.  24,  Railway 
Co.  V.  Matthews,  88  S.  W.  192,  13  Tex.  Ct 
Rep.  244,  and  Schum  v.  Penn.  Ry.  Co.,  107 
Pa.  8,  52  Am.  Rep.  468,  the  injured  person 
was  not  seen  at  the  time  he  was  run  over 
and  killed,  and  yet  In  all  of  them  It  was 
held  that  contributory  negligence  would  not 
be  presumed.  Tbey  all  recognlee  the  pre- 
sumption that  the  deceased  acted  with  due 
care  for  bis  own  safety,  and  devolve  the 
burden  of  proof  upon  the  party  asserting 
it  to  establish  by  evidoice  the  fact  of  con- 
tributory neglgence. 

"The  cases  cited  also  establish  the  prop- 
osition that  in  order  to  authoriee  the  court 
to  withdraw  the  case  from  the  jury  by  a 
peremptory  instruction,  the  evidence  tending 
to  establish  contributory  negligence  must 
be  of  such  character  as  that  there  is  no 
room  for  ordinary  minds  to  differ  In    the 
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conclusion  to  be  drawn  therefrom.  Can 
jt  be  said  tbat  it  conciuslrely  appears  from 
the  evidence  In  tliis  case  tbat  Lewis  Han- 
cock's own  negligence  contributed  to  his 
deatb?  We  think  not  It  Is  undoubtedly 
true  as  a  general  rule,  If,  Indeed,  an  exception 
thereto  should  be  i>erinltted  in  any  case, 
that  the  master  most  exercise  ordinary  care 
to  saf^piard  the  life  and  limb  of  his  ser- 
vant Ordinarily  the  servant  in  undertak- 
ing the  employment  has  the  right  to  as- 
sume that  this  will  be  done,  and  the  care 
that  the  law  devolves  upon  him  for  his  own 
safety  does  not  include  the  dnty  of  exer- 
cising care  to  observe  whether  the  master 
has  done  or  omitted  to  do  what  the  law  re- 
quires of  him.  Lewis  Hancock  clearly  was 
rightfully  in  the  cut  where  he  was  killed, 
and  ttie  majority  And  nothing  in  the  record 
to  compel  a  finding  that  the  rules  before 
adverted  to  relating  to  speed  and  whistling 
did  not  include  the  deceased  within  their 
ben^dal  purposes.  On  the  contrary,  we 
think,  as  may  be  illustrated  by  the  case  of 
Tex.  Cent  Ky.  Co.  v.  Bender,  76  S.  W.  561, 
8  Tex.  Ct  Rep.  24,  that  a  Jury  would  be 
fully  warranted  in  finding  that  Lewis  Han- 
cock had  the  right  to  expect  the  usual  warn- 
ing signals  to  be  given  by  approaching  trains. 
His  duty  required  him  to  be  In  the  cut, 
and  his  Instructions  required  falm  to  walk 
the  track,  or  near  enough  thereto  to  con- 
stantly observe  It  If  It  be  insisted  tbat 
he  was  negligent  In  being  upon  the  track 
rather  than  in  the  pathway  beside  it,  the 
answer  Is  that  there  is  no  evidence  that 
shows  that  he  was  required  by  any  rule  or 
Instruction  of  appellee  to  walk  In  the  path, 
and  nothing  that  shows  that  he  was  not 
thereon  when  struck.  It  can  hardly  be  said 
with  any  show  of  reason  that  It  conclusively 
appears  that  he  was  drunk,  or  Iiad  drunk 
sufficiently  to  materially  impair  any  of  his 
faculties.  His  brother  testified  that  the  de- 
ceased was  sober  at  2  a.  m.  and  had  not 
previous  thereto,  drunk  any  whisky.  It  was 
at  most  for  the  Jury  to  say  what  effect  two 
Inches  of  whisky  in  an  ordinary  pint  bottle 
would  have,  and  that  deceased  drank  that 
mnch  is  but  an  Inference  from  the  facts  tbat 
the  bottle  was  found  empty  near  the  body, 
and  tbat  the  deceased  exhaled  whisky  fumes 
In-  vomiting  the  next  morning;  the  attend- 
ing physician  testifying  tbat  in  his  (pinion 
the  act  of  vomiting  was  the  result  of  ner- 
vous shock,  rather  than  of  drunkenness. 
The  asserted  fact  that  he  was  lying  down 
or  asleep  is  but  an  Inference  from  the  cir- 
cumstances shown,  and  is  by  no  means  con- 
closlvely  established.  If,  indeed,  it  is  not 
rebutted  by  the  evidence;  and  the  suggestion 
tbat  the  instructions  of  Lewis  Hancock  de- 
volved npon  him  the  duty  of  iooking  for 
trains,  and  that  had  he  t>een  performing 
that  duty,  he  necessarily  would  have  seen 
the  train  which  killed  him,  may  be  met 
with  the  suggestion  that  the  evidence  shows 


that  his  primary  duty  was  to  watch  for 
obstructions  and  for  trains  only  in  event 
that  obstructions  were  found,  that  he  had 
the  right  to  assume  that  the  operatives  of 
trains  would  not  be  guilty  of  negligence, 
and  that  It  Is  not  to  be  presumed  that  he 
would  deliberately  stand  In  the  way  of  de- 
struction. Besides,  It  does  not  appear  that 
the  deceased  in  fact  did  not  see  the  approach- 
ing train;  but  if  he  In  fact  was  killed  by 
the  north-bound .  passenger,  and  tf  in  fact' 
this  train  was  going  rapidly,  without  giving 
any  warning  signal,  he  may  have  observed 
it  too  late  to  get  out  of  the  way.  In  short, 
we  think  the  issue  of  contributory  negligence 
was  for  the  Jury,  and  that  the  court  erred 
in  taking  it  away  from  them. 

"Perhaps  a  more  serious  question  in  the 
Judgment  of  the  majority  is  presented  by 
the  contention  tbat  the  evidence  failed  to 
show  that  appellee's  negligence  was  a  prox- 
imate cause  of  the  death  of  Lewis  Han- 
cock. The  case  was  not  disposed  of  on  the 
trial  upon  any  such  contention,  and  we  have 
finally  concluded  not  to  do  so.  Upon  the 
submission  of  this  cause  before  us,  it  seemed 
to  be  conceded  by  counsel  for  appellee,  as. 
Indeed,  it  may  be  said  that  there  is  evidence 
tending  to  show,  that  Lewis  Hancock  was 
killed  by  the  passenger  train  which  passed 
through  the  cut  In  question  about  5:30  a.  m. 
If  this  be  conceded,  then  we  feel  imwllllng  to 
say  that  the  evidence  of  the  appellant  J. 
M.  Hancock  does  not  at  least  raise  the  issue 
of  negligence  on  the  part  of  the  operatives 
of  said  train.  If  they  were  negligent  in 
failing  to  give  warning  and  In  operating 
the  train  at  a  prohibitlTe  speed,  and  the 
Jury  should  find  Lewis  Hancock  without 
contributory  negligence,  we  think  it  for  the 
Jury  to  say  whether  the  negligence,  If  any, 
of  the  engineer  and  fireman  of  said  passen- 
ger train  was  a  proximate  cause  of  Lewis 
Hancock's  death.  We  think  the  cases  here- 
inbefore cited  on  other  propositions  support 
this  conclusion,  particularly  In  view  of  the 
fact  adverted  to,  that  the  trial  court  dis- 
posed of  the  case  upon  issue  of  contributory 
negligence  alone. 

"It  is  accordingly  ordered  that  for  the 
error  of  instruction  shown,  the  Judgment 
be  reversed,  and  the  cause  remanded  for  a 
new  trial." 

Stephens,  J.,  filed  the  following  dissent- 
ing opinion: 

"Lewis  Hancock  was  employed  by  the  sec- 
tion foreman  to  keep  the  track  clear  in  the 
big  cut  the  night  be  was  killed,  and  was  in- 
structed to  'watch  it  until  after  train  N6. 
18  went  north,'  which  train,  it  is  claimed, 
killed  him.  He  was  told  not  to  sit  down,  as 
be  might  go  to  sleep,  and  was  directed  to  take 
two  lanterns  with  him,  one  red  and  one 
I  white,  and  not  to  light  the  red  one,  with 
which  he  was  to  stop  a  train  in  case  he 
found  anything  on  the  track,  unless  he 
needed    It    This   section    foreman    further 
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testified,  as  did  yarlous  other  witnesses,  and 
there  was  no  evidence  to  the  contrary,  that 
'when  track  walkers  are  out  on  the  line  it 
Is  not  expected  that  the  train  crew  will  look 
out  for  them,  but  that  the  track  walkers  will 
keep  out  of  the  way  of  the  trains  and  keep 
the  track  clear.  The  train  crew  Is  not  sup- 
posed to  know  the  track  walkers  are  there. 
If  there  In  any  danger  that  the  track  walker 
,  cannot  clear  away,  he  is  supposed  to  flag 
the  train.'  Lewis  Hancock  was,  therefore, 
sent  out  that  night  to  watch  for  trains,  and 
not  trains  to  watch  for  him.  If  he  had  faith- 
fully discharged  his  duty  as  watchman,  he 
would  not  have  been  killed.  The  circumstan- 
ces attending  his  death  place  him  In  the 
attitude  of  having  neglected  the  very  duties 
he  had  undertaken  to  perform.  He  had  am- 
ple space  on  either  side  of  the  track  to  keep 
out  of  the  way  of  trains.  The  cut,  accord- 
ing to  the  testimony  even  of  his  father,  was 
24  feet  wide  at  the  deepest  place,  and  the 
narrow,  shallow  strip  of  seep  water  on  either 
side  of  the  track  was  some  4  feet  from  the 
track.  So  far  from  affording  any  reason- 
able explanation  of  his  conduct  consistent 
with  the  care  be  bad  undertaken  by  contract 
with  appellee  to  exercise,  the  circumstances 
all  tended  in  the  opposite  direction.  The 
wounds  and  position  of  his  body,  the  position 
of  his  hat  and  lanterns,  and  the  fact  that 
he  was  not  seen  by  the  train  operatives,  to  say 
nothing  of  the  bottle  of  whisky  from  which 
he  had  evidently  been  drinking,  all  tended 
to  show  that  he  had  sat  or  lain  down,  and 
possibly  gone  to  sleep,  too  near  the  track. 
These  circumstances,  however,  were  not  of 
themselves  conclusive,  but  are  Important  In 
that  they  fall  to  rebut  the  Inference  of 
negligence  otherwise  raised. 

"The  case  differs  from  the  licensee  cases 
cited  in  the  opinion  of  the  majority.  A  man 
walking  a  railroad  track  by  Invitation  or 
consent  of  the  railroad  company  is  only  re- 
quired to  use  the  care  of  a  person  of  ordi- 
nary prudence  for  his  own  safety,  and 
the  railway  company  owes  him  the  duty  of 
similar  care  to  avoid  injuring  him.  In  the 
case  at  bar  the  man  was  not  only  under 
the  ordinary  obligation  to  exercise  care  for 


.his  own  safety,  but  he  had  undertaken  for 
a  valuable  consideration  to  be  a  watchman 
— to  exercise  extraordinary  care — ^for  the 
safety  of  appellee's  passengers  and  trainmen; 
whereas  appellant,  according  to  the  testi- 
mony, owed  no  such  duty  to  him.  Suppose 
his  body  had  thrown  the  train  from  the  tra<A, 
when  he  had  undertaken  to  see  that  it  bad 
a  clear  track,  would  not  this  raise  the  in- 
ference of  negligence  against  him,  and  with- 
out explanation  would  it  not  be  condnsfiTef 
There  can  be  but  one  answer  to  this  question, 
and  the  case  supposed  is  not  distinguisbable 
from  the  one  before  us.  Besides,  the  evi- 
dence did  not  raise  any  other  Issue  as  the 
proximate  cause  of  the  accident  except  ttie 
negligence  of  deceased,  and  the  court  oould 
not  have  submitted  any  of  the  alleged  grounds 
of  recovery  without  inviting  the  jury  to 
enter  the  domain  of  conjecture. 

"The  writer,  therefore,  concurs  with  tbe 
trial  court  In  holding  that  on  the  conceded 
facts  appellants  had  no  case." 

Lockett  ft  Cureton  and  Penaleton  Ferguson 
ft  Durrett,  for  appellants.  Dlllard  &  Word, 
J.  W.  Terry  and  Chas.  K.  Lee,  for  appellee. 

Certified    Question   on   Dissent. 

WILLIAMS,  J.  At  the  trial  of  this  cause 
In  the  district  court,  a  verdict  In  favor  of 
defendant  was  rendered  upon  a  peremptory 
instruction  given  by  the  court  On  the  appeal 
of  the  plaintiffs,  a  majority  of  the  Court  of 
Civil  Appeals  held  that  the  evidence  was 
sufficient  to  raise  Issues  of  fact  which  plain- 
tiffs were  entitled  to  have  submitted  to  a 
jury,  Mr.  Justice  Stephens  dissenting.  Tlie 
question  "whether,  under  the  facts,  the  court 
committed  reversible  error  in  giving  the  per- 
emptory Instruction  to  find  for  appellee,"  wa» 
then  certified  to  this  court  and  is  now  be- 
fore us  for  decision.  We  answer  that  the 
instruction  was  not  error.  The  subject  is  suf- 
ficiently discussed  In  the  opinions  of  Mr. 
Chief  Justice  Conner  and  Mr.  Justice 
Stephens,  which  will  be  reported  along  witb 
this,  and  we  consider  further  comment  un- 
necessary. 


Digitized  by 


Google 


Hlh) 


STATfl  T.  PATNE. 


461 


8TATB  T.  PATNB. 

<Sapi«iiM  Court  of  MiaBoori,  DirMon  No.  2, 
March  6,  1906.) 

L  RaFB  —  ASSAX7I.T  —  iNDICTiaCNT  —  MODB 
OF  AatUULT. 

Where,  in  a  proeecatlon  for  assault  with 
intent  to  rape,  the  indictment  charged  an  aa- 
aaolt,  named  tlie  female  aasanlted,  and  alleged 
that  the  asaault  was  with  a  felonloua  intent 
to  rape,  it  was  not  fatally  defective  for  failure 
to  set  oat  the  manner,  means,  or  mode  of  the 
assaolt  charged. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Rape,  f  30.] 

2.  SAMK— EVIDKRCK. 

Brldence  held  sufBcient  to  sustain  a  con- 
Tiction  of  assault  with  intent  to  rape. 

Appeal  .from  Criminal  Court,  Greene 
County ;  James  T.  Neville,  Judge. 

Hiram  Payne  was  convicted  of  assault 
with  Intent  to  commit  rape,  and  he  aroeals. 
Affirmed. 

This  cause  is  here  for  review  upon  appeal 
from  a  Judgment  of  conviction  of  the  defend- 
ant In  the  criminal  court  of  Greene  county. 
Mo.  The  only  assignment  of  error  to  which 
onr  attention  Is  directed  in  the  brief  of 
<onnsd  for  appellant  being  that  the  indict- 
ment  Is  InsufBclent  to  support  the  Judgment 
it  Is  well  to  here  r^rodnce  it  Omitting 
formal  parts.  It  thus  charges  the  offense: 
'"The  grand  Jurors  of  the  state  of  Missouri, 
Impanded,  sworn,  and  charged  to  inquire 
within  and  for  the  body  of  Greene  county, 
upon  their  oath,  presents  that  Hiram  Payne, 
late  of  Greene  county,  and  state  aforesaid, 
on  the  21st  day  of  November,  A.  D.  1903,  at 
the  county  of  Greene,  and  state  of  Missouri, 
did  then  and  there  unlawfully  and  feloni- 
ously make  an  assault  in  and  upon  the  body 
-of  one  Joinle  Tnttle  there  being,  with  intent 
her,  the  said  Jennie  Tuttle,  then  and  there 
onlawfully  forcibly  and  against  her  will, 
feloniously  to  ravish  and  carnally  know, 
contrary  to  the  form  of  the  statute  In  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  state."  The  record  in 
this  cause  discloses  that  Hon.  James  J.  Gide- 
on, Judge  of  said  criminal  court,  disqualified 
himself,  and  Hon.  James  T.  Neville,  Judge 
of  the  Twenty-Third  Judicial  circuit,  was 
called  In  to  try  said  cause.  After  a  mistrial 
at  the  January  term,  1904,  defendant  was 
again  tried  at  the  March  term,  1904.  At 
said  term  the  prosecuting  attorney  filed  a 
motion,  supported  by  an  affidavit,  alleging 
that  the  sheriff  was  biased  In  favor  of  the 
defendant,  and  praying  that  he  be  set  aside 
and  that  the  coroner  summon  a  Jury.  This 
motion  was  sustained  by  the  court  Then 
defoidant  filed  a  motion,  supported  by  affi- 
davit, alleging  that  the  coroner  was  biased 
against  the  defendant  and  praying  that  be 
be  set  aside,  and  that  some  suitable  person 
be  appointed  elisor.  This  motion  was  by 
the  court  sustained,  and  B.  W.  Lamb,  a  dis- 
interested person,  possessing  the  required 
qualifications,  was  appointed  elisor,  and  sum- 
moned the  Jury,  a  special  venlr*  being  sum- 


moned on  motion  of  defendaot  and  the  trial 
proceeded. 

The  evidence  on  the  part  of  the  state 
tended  to  show:  That  Jennie  Tuttle,  the 
prosecutrix,  was  about  16  years  old  and  was 
employed  as  a  house  girl  at  a  boarding 
house  k^t  by  Mr.  and  Mrs.  Weddell,  la  the 
dty  of  Sprlngfldd.  There  were  some  five  or 
six  unmarried  men  who  boarded  at  said 
house,  among  whom  was  defendant  That 
for  perhaps  several  weeks  prior  to  the  al- 
leged assault  there  were  friendly  relations 
existing  between  defendant  and  prosecutrix, 
and  they  wore  frequently  seen  together 
about  the  house  and  on  the  front  porch,  and 
that  they  had  been  engaged  about  one  week. 
On  Saturday  night  November  21,  1903,  the 
prosecutrix  stated  to  Mrs.  Weddell  (whom 
all  the  witnesses  call  "Grandma")  that  she 
was  going  with  Miss  Bertha  Burks,  who 
lived  just  across  the  street  to  attend  preach- 
ing at  the  Latter  Day  Saints'  Church.  After 
going  up  In  town  prosecutrix  and  Bilss  Burks 
learned  that  there  was  no  service  that  night 
at  said  church,  so  they  went  to  the  Herr  dry 
goods  store  to  see  the  opening  of  new  winter 
goods.  There  they  met  Ira  Weddell,  who 
was  a  son  of  Grandma  and  Grandpa  Weddell, 
and  who  lived  at  the  same  home  with  them. 
After  going  around  In  the  store  they,  all  went 
out  on  the  street  and  met  Jones,  who  also 
boarded  at  the  Weddell  house,  and  later  on 
defendant  came  up.  Defendant  and  Wed- 
dell made  arrangements  to  take  the  girls 
home.  Weddell  and  Miss  Burks  walked  to- 
gether, and  defendant  and  prosecutrix 
walked  together.  The  latter  couple  walked 
some  distance  behind.  Prosecutrix  was  a 
stranger  In  Springfield,  was  unacquainted 
with  the  names  and  locations  of  the  streets, 
and  did  not  know  what  part  of  the  city  they 
were  in.  After  walking  some  distance 
Weddell  and  Miss  Burks  turned  off  of  the 
street  that  defendant  and  prosecutrix  were 
on,  but  defendant  and  prosecutrix  kept  on 
going  along  said  street,  which  was  in  the 
opposite  direction  from  the  Weddell  home. 
Prosecutrix  asked  defendant  if  they  were 
going  the  right  way,  and  defendant  assured 
her  that  he  knew  the  way,  and  would  not 
take  her  wrong.  After  reaching  a  distant 
and  lonely  place  near  the  cemetery,  defend- 
ant began  to  talk  love  to  prosecutrix.  He 
took  hold  of  her  arm,  made  her  stand  still, 
and  said:  "You  might  as  well  let  me.  We  are 
engaged  to  be  married.  There  won't  be 
any  discovery.  Nobody  will  know  It  but 
you  and  I."  Prosecutrix  told  him  that  she 
was  not  that  kind  of  a  girl,  tried  to  get 
loose  from  him,  but  he  held  on  tight  and 
threw  her  to  her  knees.  She  screamed  and 
defendant  let  go  of  her;  but,  as  soon  as  she 
got  up,  he  grabbed  her  again  and  threw  her 
down  on  her  elbow.  She  again  screamed, 
and  defendant  choked  her,  smothering  her 
breath,  and  hit  her  twice  In  the  back.  In 
the  meantime  defendant  either  threw  prose- 
cutrix to  her  knees,  or  she  fell  to  her  knees. 
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and    defendant    tried    to  raise  her    dress. 

Prosecutrix  knocked  his  hand  away,  and  de- 
fendant said:  "Jennie,  If  I  had  a  pistol,  I 
wonld  blow  your  brains  ont"  Prosecutrix 
replied:  "Well,  I  don't  care.  I  bad  rather 
die  than  let  stidb  a  thing  occur."  As  soon 
as  she  got  away  from  defendant  prosecutrix 
started  back  up  the  street  and  ran  as  fast 
as  she  could,  but  defendant  overtook  her. 
He  Jerked  her  around,  and  said:  "If  you 
ever  tell  on  me,  I  will  blow  your  brains  out" 
Defendant  kept  in  sight  of  prosecutrix  till 
they  reached  the  Berry  boarding  house, 
when  he  told  her  to  wait  till  he  went  in 
there  a  minute.  As  soon  as  defendant  went 
in  the  front  door,  prosecntriz  ran  away  and 
walked  to  the  Weddell  home  which  was  In 
a  distant  part  of  the  dty,  reaching  there  at 
1  o'clock  a.  m.  As  soon  as  she  reached  there, 
prosecutrix  went  to  the  bedroom  of  Mrs. 
Weddell,  waked  her  up,  and  told  of  the  as- 
sault which  defendant  had  made.  Mrs. 
Weddell  was  so  sleepv  she  either  did  not  un- 
derstand or  did  not  want  to  be  bothered, 
80  she  refused  to  let  prosecutrix  finish  her 
complaint  Then  Ira  Weddell,  who  had  been 
home  for  some  time,  came  into  the  sitting 
room  and  prosecutrix  told  him  of  the  assault 
On  the  next  morning  prosecutrix  made  com- 
plaint to  Orandpa  Weddell.  Defendant  did 
not  return  to  the  Weddell  house  till  about  11 
o'clock  the  next  day,  Sunday,  when  he  went 
to  his  room  and  threw  himself  on  the  bed. 
Grandpa  Weddell  went  in  his  room  and  said: 
"Hiram,  I  guess  we  can't  keep  you  any 
longer  after  the  way  you  treated  Jennie  last 
night  I  would  not  have  thought  it  of  you, 
Hiram.  We  took  you  in  here  and  treated  you 
like  a  gentleman,  and  now  you  have  brought 
all  this  trouble  on  us.  Why  did  you  want 
to  treat  Jennie  the  way  you  did  last  night, 
and  she  only  a  child  of  16?"  Defendant 
replied  that  he  need  not  cry  about  It;  that 
he  did  not  care  anything  about  Jennie  now. 
Mr.  Weddell  then  told  defendant  that  he 
could  not  stay  in  his  room  any  longer,  so 
defendant  left  The  next  day,  Monday,  de- 
fendant returned  and  said  to  Mr.  Weddell: 
"Grandpa,  I  want  to  see  you.  I  want  you  to 
forgive  me."  Mr.  Weddell  suggested  that  be 
ask  the  Lord  for  forgiveness,  and  wanted 
to  know  what  defendant  was  going  to  do 
about  this  scrape  with  Jennie.  Defendant 
said:  "I  don't  know.  I  Just  felt  so  bad,  I 
can't  go  to  work  to-day.  I  thought  I  would 
come  over  and  see  you  folks.  I  feel  so  bad 
I  can't  go  to  work."  When  Mr.  Weddell  said 
that  defendant  had  done  mighty  wrong,  de- 
fendant said:  "I  am  sorry  It  occurred.  I 
have  done  mighty  wrong,  and  am  sorry  of  it 
1  hardly  know  what  I  did  do  that  night" 
That  on  Monday  prosecutrix  refused  to  talk 
to  defendant,  but  made  complaint  to  a  Justice 
of  the  peace,  and  a  warrant  was  issued  at 
9  a.  m.  The  state's  evidence  further  tended 
to  show  that  a  short  time  prior  to  this  night 
defendant  said  to  McCIintlck  and  Jones,  who 
roomed  with  bim,  "I  am  going  to  have  in> 


tercourse  with  her  [prosecutrix],  or  tear  the 
clothes  off  of  her."  To  witness  Cummlngs 
defendant  afterwards  stated  that  prosecutrix 
was  "a  nice  little  girl,  nice  enough  to 
marry."  When  asked  bow  he  happened  to 
get  Into  trouble  with  her,  he  replied  that  be 
had  been  drinking.  When  further  asked  why 
he  did  not  apologize  and  take  her  home,  and 
not  let  her  go  home  In  tears,  defendant  said 
he  did  have  her  laughing  at  one  time,  bat 
that  she  left  him  when  he  went  into  a  store 
to  get  a  match. 

The  evidence  on  the  part  of  the  defendant 
tended  to  show:  That  there  was  a  friendly 
feeling  existing  between  him  and  prosecutrix, 
and  had  been  ever  since  be  bad  been  board- 
ing at  the  Weddell  home,  but  that  they  were 
not  engaged.  That  defendant  was  27  years 
old  and  worked  at  the  railroad  shoi>B  in 
Springfield,  and  received  his  pay  on  the  after- 
noon of  the  alleged  assault  That  defendant, 
after  supper,  went  down  to  the  business  part 
of  the  city,  visited  a  barber  shop,  store, 
and  saloon,  paid  some  of  his  bills,  and  took 
two  drinks  of  liquor.  That  he  walked  up 
near  the  public  square,  where  be  met  Miss 
Burks,  prosecutrix,  and  Jones  waiting  for  a 
street  car.  That,  with  the  consent  of  Mr. 
Jones,  defendant  and  Ira  Weddell  made  ar- 
rangements to  take  prosecutrix  and  Miss 
Burks  home.  That  as  a  matter  of  fact  they 
did  not  walk  towards  the  Weddell  home,  but 
in  another  direction.  That  after  Weddell 
and  Miss  Burks  turned  and  left  that  street 
defendant  and  prosecutrix  went  on,  and  prose- 
cutrix made  the  remark,  "They  seem  to  be 
trying  to  give  us  the  dodge."  That  he  and 
prosecutrix  walked  out  near  the  cemet»7, 
and  he  told  the.  prosecutrix  that  he  would 
like  to  kiss  her,  but  that  his  breath  might 
not  smell  good,  as  he  bad  Taken  two  drinks, 
and  prosecutrix  said  she  would  not  mind  if 
grandma  did  not  find  It  out  That  they  kiss- 
ed and  hugged,  and  he  fondled  with  the 
bosom  of  prosecutrix,  and  she  told  him  to 
stop,  as  some  one  might  come  along  and  see 
him.  That  prosecutrix  insisted  on  going 
back,  as  it  was  some  distance  to  the  street 
car  line,  and  It  was  getting  late.  That  tliey 
walked  on  some  distance  and  he  suggested 
that  they  sit  down,  as  he  bad  been  working 
all  day  and  was  tired.  That  they  talked 
love,  he  teased  and  hugged  prosecutrix, 
pinched  her  on  the  leg,  and  started  to  pull  up 
her  dress.  That  prosecutrix  knocked  his  arm 
away.  Jumped  up,  and  started  to  walk  off. 
The  defendant  walked  after  her  and  said: 
"Jennie,  I  don't  believe  you  care  anything 
about  m&  I  believe  I  will  change  my  board- 
ing place."  Prosecutrix  said  that  she  did. 
care  for  him,  threw  her  arms  around  hls- 
neck,  and  kissed  him.  That  she  said,  if  he 
changed  his  boarding  place,  she  would  not 
stay  there.  That  prosecutrix  began  to  cry, 
and  defendant  told  her  to  hush,  that  he  vras 
sorry  he  ever  said  anything  about  changing 
bis  boarding  place.  That  they  then  walked 
along  tog^her,  and  when  they  got  to  the 
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Berry  boarding  house  defendtint  went  In 
tbere  to  see  bis  cousin.  That  prosecutrix 
waited  till  he  came  back,  and  the  two  walked 
on  np  to  the  public  square  together.  That 
defendant  rolled  a  cigarette  and  wanted  to 
go  Into  a  store  to  get  a  match,  but  prosecu- 
trix objected,  saying  she  was  afraid  he  want- 
ed to  get  another  drink;  bnt  defendant  went 
In,  and  when  he  returned  to  the  sidewalk 
saw  the  prosecutrix  had  gone.  That  he  then 
looked  all  around  for  her,  made  Inquiries,  but 
(ailed  to  find  her.  That  the  next  day  he  went 
to  big  boarding  house  and  had  a  dispute  with 
Mr.  Weddell,  and  Mr.  Weddell  used  some 
rough  language;  but  that  defendant  nerer 
made  any  of  the  alleged  admissions.  That 
be  went  to  see  Mr.  Weddell  again  on  Monday, 
also  saw  prosecutrix  and  apologized  to  her, 
and  she  said  that  sbe  was  sorry,  bnt  that 
It  was  too  late,  as  a  writ  had  been  issued. 
Defendant  denied  choking  and  striking  prose- 
cntrix,  and  also  denied  making  any  threats 
towards  ber.  He  said  that,  while  sitting 
down,  he  tried  to  pull  up  her  dress  for  several 
reasons.  One  reason  was  to  see  If  she  was 
a  nice  girl,  and,  if  so,  he  Intended  to  marry 
her;  and  the  other  reason  was  to  have  a  good 
time  with  her  if  she  was  not  nice. 

At  the  close  of  the  evidence  the  court  in- 
structed the  jury  and  the  cause  was  sub- 
mitted to  them,  and  th^  returned  a  verdict 
finding  the  defendant  gnll^  as  charged,  and 
assessed  his  punishment  at  three  years'  im- 
prisonment In  the  penitentiary.  Motions  for 
new  trial  and  In  arrest  of  judgment  were 
timely  filed  and  by  the  court  overruled. 
Jndgmoit  and  sentence  were  altered  of 
record  in  accordance  with  the  verdict,  and 
from  this  Judgment  defendant  prosecutes  his 
appeal,  and  the  cause  is  now  before  us  for 
review. 

Val  Mason  and  O.  T.  Hamlin,  for  appel- 
lant. The  Attorney  General  and  N.  T.  Gen- 
try, for  the  State. 

FOX,  3.  (after  stating  the  facts).  The 
only  complaint  made  by  counsel  for  appel- 
lant In  their  brief  now  before  us,  in  respect 
to  the  final  disposition  of  this  cause  in  the 
trial  court  is  directed  to  the  Insufficiency  of 
the  indictment.  There  is  no  indication,  nor 
even  a  suggestion  in  the  assignment  of  error 
In  the  brief,  that  any  error  was  committed 
by  the  conrt  during  the  progress  of  the 
trial  Hence  we  are  waramted  In  assuming 
that  none  was  committed,  and  will  simply 
direct  our  attention  to  tlie  contention  of  ap- 
pellant that  the  indictment  Is  insufficient  to 
support  the  judgment  Upon  this  proposition 
learned  counsel  for  appellant,  with  commend- 
able frankness,  concede  that  the  recent  rul- 
ings of  this  court  are  against  the  contention 
now  urged,  and  that  the  indictment  should 
spedflcally  charge  the  manner,  means,  or 
mode  of  the  assault  charged.  This  same  in- 
slstance  was  made  in  the  recent  case  of  State 
T.  Neal,  178  Mo.  63,  76  S.  W.  958;  that  is, 
that  the  defendant  was  not  fully  Informed 


of  the  nature  and  character  of  the  accusa- 
tion against  him.  In  treating  this  subject 
in  that  case,  Gantt,  J.,  speaking  for  this 
court,  said  that  "an  assault  is  charged.  The 
name  of  the  female  assaulted  and  the  felon- 
ions  intent  to  rape  are  also  fully  charged. 
It  was  not  necessary  at  common  law  to  state 
all  the  facts  constituting  the  assault  In 
State  V.  Smith,  80  Mo.  S16,  Sherwood,  J., 
speaking  for  this  court,  said:  'It  was  not 
needful  that  the  indictment  should  set  forth 
the  manner,  means,  or  mode  of  the  assault 
charged.  The  general  averment  that  an  as- 
sault was  made  with  the  intent,  etc.,  was  all 
that  was  requisite.  Details  as  to  the  mode 
are  Immaterial  and  unnecessary.' "  Whar- 
ton's Criminal  Law,  I  644;  Wharton's  Prea 
of  Indict  253  et  seq. ;  3  Chitty  Grim.  Law, 
816;  State  v.  Chandler,  24  Mo.  371,  69  Am. 
Dec.  432. 

It  is  Insisted  that  this  Indictment  falls  to 
properly  charge  the  Intent  with  which  de- 
fendant committed  the  act  as  alleged.  We 
are  unable  to  give  our  assent  to  this  insist- 
ence of  appellant.  The  indictment  charges 
that  the  defendant  "unlawfully  and  felonious- 
ly made  an  assault  in  and  upon  the  body  of 
one  Jennie  Tuttle  there  being,  with  intent 
her,  the  said  Jennie  Tuttle,  then  and  tbere 
unlawfully  forcibly  and  against  her  will, 
feloniously  to  ravish  and  carnally  know." 
It  will  be  observed  that  the  Intent  with  which 
defendant  made  the  assault  is  plainly  alleged ; 
that  Is,  it  was  his  intent  "then  and  there, 
unlawfully,  forcibly,  and  against  her  will, 
feloniously,  to  ravish  and  carnally  know  the 
prosecutrix."  The  indictment  substantially 
charging  that  the  defendant  Intended  to  forci- 
bly and  against  the  will  of  the  prosecutrix 
feloniously  ravish  and  carnally  know  her,  we 
are  of  the  opinion  that  the  felonious  Intent 
with  which  the  acts  were  done  Is  clearly 
embraced  In  such  charge.  While  in  State  v. 
Riseling,  186  Mo.  521,  85  S.  W.  372,  State  v. 
Wray,  109  Mo.  594,  19  S.  W.  86,  and  State 
V.  Prather,  136  Mo.  20,  37  S.  W.  805,  the 
charge  was  under  the  statute  in  reference 
to  assaults  upon  females  under  the  age  of 
consent,  hence  there  was  no  necessity  for  the 
allegation  of  conunittlng  the  assault  forcibly 
and  against  the  will  of  the  prosecutrix,  yet 
it  was  Just  as  essential  in  those  cases  to 
plead  the  Intent  and  the  same  principles 
applicable  to  the  correct  method  of  pleading 
it  were  involved  as  in  the  case  at*bar.  The 
pleadings  in  those  cases  were  held  sufficient 
and  so  far  as  charging  the  intent  were  simi- 
lar in  form  to  the  Indictment  in  this  case. 
The  indictment  in  this  cause  properly  charges 
the  offense,  and  must  be  held  sufficient 

We  have  Indicated  in  the  statement  of  tbis 
case  the  tendency  of  the  proof,  and  it  is 
manifest  that  it  was  ample  to  sustain  the 
conclusion  reached  by  the  jury,  as  Indicated 
in  their  verdict  That  the  defendant  made 
an  assault  upon  prosecutrix  the  evidence  on 
the  part  of  the  state  strongly  tends  to  prove, 
and,  this  showing  having  been  made,  it  was 
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clearly  the  province  of  the  jury  to  determine 
his  intent  In  making  such  assault.  There  was 
ample  proof  of  the  actions  and  conduct  of 
the  defendant  to  warrant  the  court  in  sub- 
mitting the  question  of  bis  intent  to  the  Jury. 
It  has  been  uniformly  held  by  this  court  that, 
when  the  record  discloses  substantial  evi- 
dence to  support  the  finding  of  the  Jury,  this 
court  will  not  undertake  to  review  such  find- 
ing and  retry  the  question  of  facta  submitted 
to  them  from  the  lifeless  disclosures  of  the 
record,  and  the  verdict,  with  such  disclo- 
sures of  the  record,  will  not  be  disturbed. 

We  have  indicated  our  views  upon  the  only 
assignment  of  errors  suggested  by  learned 
counsel  for  appellant  in  their  brief,  and,  find- 
ing no  reversible  error  this  Judgment  should 
be  affirmed,  and  It  is  so  ordered.    AU  concur. 


STATE  ex  reL  OALLIVAN  et  al.  ▼.  BRAD- 
LET,  Judge. 
(Supreme  Court  of  Missouri.    Feb.  26,  1906.) 

1.  JUDOEB    —    DlSqUALIFICATIOR    —    FOBICEB 

C!oaNSKir-SETTi.iKO  Bill  of  Exceptions. 
Under  Rev.  St.  1899,  I  1602,  providing  that 
no  Judge  who  is  interested  in  any  suit,  or  who 
■ball  have  been  counsel  in  any  suit  pending  be- 
fore him,  shall,  without  the  express  consent  of 
the  parties  thereto,  sit  on  the  trial  or  deteimina- 
tion  thereof,  a  Judge  who  was  formerly  counsel 
was  incompetent  to  sit  in  a  case  for  the  purpose 
of  settling  the  bill  of  exceptions  without  the  con- 
sent of  the  parties. 

2.  Exceptions,  Bill  of  —  Disqualifioatiok 
OP  Judge— CfoMPELLiNQ  Settlement. 

Rev.  St  1889.  f  1679.  provides  that  "if  any 
Judge  •  •  •  shall  have  been  counsel  for 
either  party  •  •  •  and  the  parties  to  such 
cause  or  causes  fail  to  agree  to  select  one  of 
the  attorneys  of  the  court  to  preside  and  bold 
court,  •  •  •  the  attorneys  of  the  court  who 
are  present  •  •  •  may  elect  one  of  its  num- 
ber then  in  attendance  *  *  *  to  hold  court 
for  the  occasion."  One  of  defendant's  counsel 
in  a  cause  was  elected  judge  and  had  assumed 
the  duties  of  his  ofBce  before  the  expiration  of 
the  time  for  settling  a  bill  of  exceptions.  After 
the  close  of  the  term  and  during  the  vacation, 
but  before  the  expiration  of  the  time  allowed  for 
filing  the  bill  of  exceptions,  he  denied  the  first 
application  for  an  extension  ot  time  to  file  the 
bill  of  exceptions,  on  the  ground  that  the  re- 
lators had  not  exercised  due  diligence  in  pro- 
curing the  transcript  of  the  evidence,  and  on  a 
second  application  he  refused  it  on  the  ground 
that  he  had  no  power  to  act  Beld,  that  the 
proper  procedure  would  have  been  under  such 
section  1679,  and  should  have  been  taken  during 
the  term  of  court,  and  that  the  proceeding  by 
mandamus  to  compel  the  Judge  to  extend  the 
time  for  filing  does  not  lie. 
Fox  and  Lamm,  JJ.,  dissenting. 

In  Banc.  Mandamus  by  the  state,  on  the 
relation  of  Timothy  Gallivan  and  others, 
against  N.  M.  Bradley,  Judge  of  the  circuit 
court  of  Johnson  county.  Peremptory  writ 
denied. 

R.  M.  Robertson  and  J.  W.  Suddath,  for 
relators.  Charles  E.  Morrow  and  R.  T. 
Raiiey,  for  respondent. 

MARSHALL,  J.  This  is  an  original  pro- 
ceeding by  mandamus  to  compel  the  respond- 


ent, as  Judge  of  the  circuit  court  of  Johnson 
county,  to  extend  the  time  to  the  relators  for 
filing  a  bill  of  exceptions  in  the  case  of 
the  relators  against  Mary  Lynch.  Upon  the 
coming  in  of  the  return  it  appeared  that  ques- 
tions of  fact  were  involved,  and  the  court 
thereupon  appointed  a  commissioner  to  take 
testimony,  find  the  facts,  and  report,  and 
granted  leave  to  either  party  dissatisfied  with 
the  finding  of  facts  by  the  commissioner  to 
file  exceptions  within  10  days.  Elxc^tlons 
have  been  filed.  The  case  Is  therefore  ripe 
for  determination.  The  case  made  is  this: 
In  August,  1904,  the  circuit  court  of  Johnson 
county,  of  which  Hon.  W.  L.  Jarrott  was 
then  the  Judge,  heard  the  case  of  the  relators 
against  Lynch,  which  was  an  action  to  set 
aside  a  deed,  and  took  the  same  under  advise- 
ment until  the  October  term  of  the  court  at 
which  time  it  rendered  a  decree  for  the 
defendant  The  plaintiff  filed  a  motion  tor 
new  trial,  which  was  taken  under  advise- 
ment until  the  19tb  of  December,  1904,  and 
was  then  overruled.  On  the  same  day  the 
plaintiffs  took  leave  to  file  a  bill  of  exceptions 
on  or  before  April  1,  1905,  and  alao  filed 
an  affidavit  for  an  appeal,  and  an  appeal  was 
allowed  to  this  court  The  respondent  was 
of  counsel  for  the  defendant  At  the  Novem- 
ber election,  1901,  the  respondent  was  elected 
Judge  of  said  court  for  a  term  to  begin 
on  the  first  Monday  in  January  following. 
The  19tb  of  December  was  designated  by 
Judge  Jarrott  as  the  last  day  on  which  he 
would  hold  court  and  accordingly  the  court 
after  taking  the  action  aforesaid  in  this  case, 
adjourned  to  court  in  course,  the  next  term 
of  which  would  b^ln  on  the  second  Mon- 
day in  February,  1905.  The  respondent  quali- 
fied as  such  Judge,  and  held  the  regular 
February  term  of  the  court  beginning  on  the 
13th  of  February,  1905.  The  court  was  beld 
during  that  term  for  20  days  and  until  the 
9th  day  of  March,  when  an  adjournment  was 
had  until  the  17tb  of  April,  1906.  All  of 
these  facts  were  known  to  relators  through 
their  coimsel,  yet  during'  that  time  the  relat- 
ors took  no  steps  towards  having  a  bill  ot 
exceptions  prepared  or  looking  toward  the  se- 
lection of  a  special  judge  to  settle  the  same, 
or  of  otherwise  meeting  the  difficulty  In  the 
case  arising  out  of  the  election  of  one  of  de- 
fendant's attorneys  to  the  office  of  Judge  of 
the  court  During  that  time  relators'  at- 
torney had  spoken  to  the  stenographer  about 
preparing  a  bill  of  exceptions,  and  the  sten- 
ographer told  him  It  would  cost  $90,  and 
that  before  doing  the  work  of  preparing  the 
bill  of  exceptions  he  would  have  to  have  the 
money,  or  tiie  assurance  of  the  attorney  ttiat 
his  bill  would  be  paid.  The  attorney  re- 
fused to  become  liable  for  the  same.  Thus 
matters  stood  until  the  23d  of  March,  1905, 
when  relators'  counsel  applied  to  the  respond- 
ent <UB  circuit  Judge,  In  vacation,  for  an 
extension  of  time  for  filing  the  bill  of  excep- 
tions. Defendant's  other  counsel  objected  to 
the  defendant  making   such  order  on   two 
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gronnds:  First,  that  tbe  defendant  bad  been 
of  counsel  In  tiie  cose,  and  therefore  conld 
not  sit  In  the  matter ;  and,  second,  on  the 
ground  that  plaintiffs  had  not  used  any  dili- 
gence .  in  getting  the  evidence  transcribed, 
and  therefore  no  good  cause  was  shown  for 
extending  the  time.  At  that  time  relator's 
<%an8el  showed  to  the  defendant  Judge  that 
be  had  procured  a  certificate  of  the  judg- 
ment to  be  filed  in  the  office  of  this  court, 
but  had  not  actually  filed  the  same  or  paid 
the  filing  fee,  and  had  not  at  that  time  or- 
dered a  transcript  of  the  evidence  from  the 
stenc^apher  because  his  clients  were  poor 
and  he  had  not  heard  from  them,  and  he 
did  not  want  to  bind  himself  to  pay  for  the 
same.  Defendant's  counsel  insisted  that  the 
relators  owned  a  farm  worth  |3,000,  on  which 
ttiere  was  a  mortgage  for  $2,000,  and  that 
they  were  therefore  able  to  pay  the  $90  for 
the  transcript  of  tbe  evidence.  Relators' 
connsel  then  informed  the  defendant  that 
he  would  see  his  clients  by  the  25th  of  March, 
and  ascertain  whether  they  could  raise  the 
money  to  pay  the  stenographer.  Respondent 
thereupon  refused  to  extend  time  for  filing 
tbe  bill  of  exceptions,  on  the  ground  that  no 
good  cause  had  been  shown  for  granting  the 
same.  Thereafter,  on  the  25th  of  March, 
relators'  connsel  again  applied  to  respondent, 
as  such  Judge,  in  vacation,  for  an  order  ex- 
tending tbe  time  for  filing  the  bill  of  ex- 
ceptions. Defendant's  counsel  again  objected 
that  respondent  had  no  right  to  act  in  the 
matter,  and  stated  that  defendants  would 
not  consent  to  his  acting.  Respondent  then 
OTerraled  relators'  application  for  an  exten- 
sion .of  time,  basing  his  action  upon  the 
ground  that  he  had  no  right  to  act  in  tbe 
premises.  Thereupon  relators'  counsel  aslted 
the  respondent  to  call  a  special  term  of  the 
court  for  the  purpose  of  electing  a  special 
Judge  for  the  purpose  of  extending  the  time 
for  filing  the  bill  of  exceptions.  That  motion 
being  overruled,  the  relators  applied  to  this 
court  for  a  writ  of  mandamus,  and  an  alter- 
native writ  was  issued.  For  the  purposes 
of  this  case  the  foregoing  is  a  sufficient 
statement  of  facts. 

1.  Respondent,  having  been  of  cotmsel  in 
tbe  case  of  the  relators  against  Lynch,  was  in- 
competent to  Sit  in  tbe  case  for  the  purpose 
of  settling  the  bill  of  exceptions,  wltboat  the 
express  consent  of  tbe  parties  thereto,  and, 
tbe  defendants  having  objected  to  the  re- 
spondent 80  acting  as  Judge,  he  was  incompe- 
tent under  section  1602,  Rev.  St.  1899,  from 
acting  therein,  except  to  order  the  election 
of  a  special  Judge. 

2.  Section  1679,  Rev.  St  1899,  provides  that 
"V  any  Judge  •  •  •  shall  have  been 
counsel  for  either  party  *  •  •  and  the 
parties  to  such  cause  or  causes  fail  to  agree 
to  select  one  of  the  attorneys  of  the  court 
to  preside  and  bold  court  for  tbe  trial  of 
cause  or  causes,  the  attorneys  of  the  court 
who  are  present,  but  not  less  in  number  than 
live,  may  elect  one  of  its  numl>er  then  in  at- 
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tendance,  having  the  qnaliflcations  of  a  cir- 
cuit Judge,  to  hold  court  for  the  occasion." 
Tbe  statute  malces  other  provisions'  necessary 
to  effectually  carry  out  the  policy  of  the  law 
in  such  cases.  The  respondent  having  been 
tbe  coimsel  In  the  case  and  being  Incompetent 
to  act,  the  proper  procedure  would  have  been 
for  the  plaintiffs  In  that  case  to  proceed 
under  section  1679  to  have  a  special  Judge 
elected  to  settle  the  bill  of  exceptions.  Such 
action  should  have  been  had,  and  could  have 
been  bad,  at  any  time  t>etween  tbe  13th  of 
February,  1904,  and  the  9th  of  March,  1905. 
Such  action  should  have  been  taken  during 
the  life  of  tbe  period  granted  for  filing  a 
bill  of  exceptions,  which  in  this  case  would 
expire  on  the  1st  of  April,  1905.  If  such 
steps  had  been  taken,  or  if  they  had  been 
attempted  to  be  taicen  and  the  respondent 
had  refused  to  allow  them  to  be  taken,  a 
proper  case  for  mandamus  would  have  been 
presented  to  this  court  But  the  uncontro- 
verted  fact  in  this  case  is  that  the  re- 
lators took  no  steps  to  procure  tbe  election 
of  a  special  Judge  at  any  time  between  these 
dates. 

Much  stress  is  laid  upon  tbe  fact  that  in 
this  case  respondent  first  denied  the  applica- 
tion for  an  extension  of  the  time  to  file  the 
bill  of  exceptions,  on  the  ground  that  relators 
had  not  exercised  due  diligence  in  procuring 
a  transcript  of  tbe  evidence  from  the  sten- 
ographer, and  therefore  no  good  cause  had 
been  shown  for  granting  such  an  extension, 
while,  when  the  second  application  was  made 
on  the  25th  of  March,  tbe  respondent  refused 
it  on  the  ground  that  he  had  no  power  to  act. 
In  the  view  here  taken,  such  considerations 
become  unimportant.  Tbe  application  for 
the  election  of  a  special  Judge  should  have 
been  made  while  the  court  was  in  session. 
When  the  application  was  made,  the  court 
was  in  vacation,  having  adjourned  from  the 
9th  of  March  to  tbe  17th  of  April.  At  tbat 
time,  therefore,  there  was  no  opportunity  for 
the  selection  of  a  special  Judge,  nor  would 
such  opportunity  be  presented  until  after  the 
expiration  of  the  time  originally  given  for 
the  filing  of  the  bill  of  exceptions.  Relators' 
counsel  knew  all  the  time,  from  the  19th  of 
December  until  the  9th  of  March,  that  tbe 
conditions  here  presented  would,  or  at  any 
rate  might,  arise,  yet  they  took  no  steps 
whatever  to  guard  against  the  consequences 
which  might  ensue  from  not  taking  proper 
action  in  term  time  to  secure  the  selection 
of  a  special  Judge.  The  relators  have,  there- 
fore, slept  on  their  rights,  and  are  not  In  a 
position  to  ask  this  court  to  exercise  its 
extraordinary  power  to  compel  the  respondent 
to  take  tbe  action  sought  in  tills  case.  Such 
application  for  tbe  selection  of  a  special  Judge 
should  have  been  made  to  the  respondent 
while  the  February  term  of  the  circuit  court 
was  in  session,  between  the  13th  of  February 
and  the  9tb  of  March.  And,  likewise,  relat- 
ors should  have  taken  proper  steps  between 
tbe  19tb  of  December,  1904,  and  tiie  8tb  of 
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March,  1905,  to  procure  from  tbe  ateaogca.- 
pher  a  transcript  of  tbe  evidence^  so  aa  to 
have  tbe  bill  of  exceptions  ready  to  be  signed 
by  the  special  judge  on  or  before  the  lit  of 
April,  1905. 

No  such  timely  steps  having  been  taken 
by  the  relators,  a  peremptory  writ  of  man- 
damus Is  denied. 

BRACK,  C.  J.,  and  QANTT,  BURGESS, 
and  VALUANT,  JJ.,  concur.  FOX  and 
LAMM,  JJ.,  dissent 


STATB  T.  MINOS. 
(Supreme  Court  of  Missouri.    Feb.  26,  1906.) 

1.  HOUICIDB— MUBDEB— iRFOBUATIOn— iNBUr- 
nCIBNCY. 

An  information  for  murder  in  the  first  de- 
gree, executed  by  the  prosecuting  attorney  of 
the  county  in  which  the  homicide  occurred, 
which  failed  to  recite  that  the  allegations  made 
were  upon  the  prosecuting  attorney's  oath,  was 
insufficient  to  sustain  a  conviction  of  murder 
in  the  second  degree. 

2.  Samb— Fibst-Deobeb  Mdbdi:&— Bvuehcx — 
Intent. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant claimed  that  the  shooting  was  accident- 
al, and  the  state's  evidence  only  proved  that 
defendant  killed  deceased  with  a  deadly  weapon, 
there  being  no  evidence  of  any  ill  will  or  other 
motive  for  the  homicide  and  no  eye  witness  who 
testified,  except  defendant  himself,  it  was  im- 
proper to  submit  the  question  of  murder  in  the 
first  degree  to  the  jury. 

3.  Same— INBTBUCTIONB. 

In  a  prosecution  for  homicide,  tiie  court 
charged  that  if  defendant  willfully,  premeditat- 
edly,  and  of  his  malice  aforethought,  but  witli- 
out  of  deIil>eration,  shot  with  a  pistol,  and  by 
such  shooting  killed  deceased,  then  defendant 
was  guilty  of  murder  in  the  second  degree.  By 
another  instruction  it  charged  that  if  defendant 
shot  with  a  pistol  and  killed  deceased,  the  law 
presumed  that  the  killing  was  murder  in  the 
second  degree,  in  the  absence  of  proof  to  the 
contrary,  and  in  such  case  the  burden 'was  on 
defendant  to  show  that  he  was  guilty  of  a  less 
crime  than  murder  in  the  second  degree  or  that 
the  homicide  was  excusable.  Held,  that  the  lat- 
ter instruction  was  an  improper  qualification 
of  the  first,  as  authorizing  the  jury  to  convict 
of  murder  in  the  second  degree  without  finding 
that  the  killing  was  "intentional,"  that  being 
the  only  disputed  fact  in  the  case. 

4.  Same— Use  op  Deadly  Weapon — Sboond- 

DEOBEE    MUBDEB— PBESDltPTIONS. 

In  a  prosecution  for  homicide,  the  jury  can- 
not presume  that  murder  in  the  second  degree 
was  committed,  from  the  bare  fact  that  defend- 
ant used  a  deadly  weapon,  unless  they  are  satis- 
fied from  the  facts  and  circumstances  of  the 
case  that  such  use  was  intentional. 
6.  Homicide  —  Dying  Declabationb  —  Dk- 

TBBUINATION    OF    ADMIBSIBILITY— EXAMINA- 
TION OF  Witness. 

Where,  in  a  prosecution  for  homicide,  the 
jury  were  excused  in  order  that  the  competency 
of  the  evidence  of  a  witness  excepted  to,  testify- 
ing to  dying  declarations  of  the  deceased,  might 
be  passed  on  before  the  evidence  was  heard  by 
the  jury,  but  the  prosecuting  attorney  refused 
to  interrogate  the  witness  in  the  absence  of  the 
jury,  the  court  should  have  permitted  defendant's 
counsel  to  do  so,  that  the  witness  might  be  ad- 
monished not  to  make  an  objectionable  state- 
ment 

In    Banc.    Appeal    from    Circuit    Oonrt, 
Montgomery  County;  H.  W.  Johnson,  Judge. 


Joseph  Minor  was  convicted  of  mnrdw  in 
tbe  aeoond  degree,  and  be  appeals.    Reversed. 

Claude  R.  Ball,  Emll  P.  Rosenberger,  and 
James  F.  Ball,  for  appellant  Tbe  Attorney 
General  and  N.  T.  Gentry,  for  tbe  Stat& 

VAIiLIANT,  J.  Defendant  was  arraigned 
on  an  information  designed  to  charge  murder 
in  the  first  degree.  Tbe  trial  resulted  in 
a  conviction  of  murder  in  the  second  degree, 
and  a  sentence  of  12  years  in  the  penitentiary. 
From  that  judgment  this  ai^eal  comes. 

1.  The  main  question  in  tbe  case  arises 
upon  the  face  of  the  information  which  was 
presented  by  tbe  prosecuting  attorney  of  tbe 
county  in  which  tbe  homicide  occurred.  Tbe 
Information  follows  closely  tbe  usnal  form 
of  an  indictment  for  murder  in  tbe  first  de- 
gree tn  its  words  descriptive  of  the  acts  con- 
stituting  the  alleged  crime,  charging  that  tbe 
assault  the  discharge  of  the  weapon,  and  tbe 
Inflicting  of  the  deadly  wound,  each,  was  done 
willfully,  deliberately,  premeditatedly,  feloni- 
ously, and  of  the  defendant's  malice  afore- 
thought Then  it  condndes  as  follows : 
"And  so  the  said  A.  W.  Lafferty,  prosecnting 
attorney  aforesaid,  does  say;  that  tbe  said 
Joseph  Minor,  him  the  said  William  Green, 
then  and  there  in  the  manner  and  form  and 
by  tbe  means  aforesaid,  at  the' county  afore- 
said, on  the  day  aforesaid,  feloniously,  will- 
fully, deliberately,  premeditatedly,  and  of  bis 
malice  aforethought  did  kill  and  mnrder; 
against  the  peace  and  dignity  of  tbe  state." 
The  only  ground  on  which  the  sufficiency  of 
this  Information  la  challenged  is  that  tbe 
words  "upon  his  oath"  are  not  Included  in  tbe 
concluding  clause,  that  is,  it  does  not  say  that 
the  "prosecuting  attorney  aforesaid  npon 
his  oath  does  say,"  etc.  This  precise  point 
has  been  very  recently  considered  by  tbis 
court  in  the  case  of  State  v.  Coleman,  186 
Mo.  161,  84  S.  W.  978,  69  L.  R.  A.  381,  wbere- 
In,  in  an  opinion  by  Burgess,  J.,  reviewing 
the  former  decisions  of  this  court  It  was  ex- 
pressly held  that  the  words  "upon  Ills  oath," 
in  tbe  connection  above  mentioned,  were  es- 
sential In  an  information  charging  murder, 
and  because  of  their  absence  the  Information 
then  under  consideration  was  held  to  be  not 
sufficient  although  tbe  concluding  clause 
there,  as  here,  charged  that  the  defendant 
willfully,  deliberately,  premeditatedly,  feloni- 
ously, and  of  bis  malice  aforethought  did 
kill  and  murder  the  deceased.  Tbe  decision 
in  that  case  has  since  been  followed  and  ap- 
proved in  State  v.  Atcbl^,  186  Mo.  174,  84 
8.  W.  984,  and  State  v.  Dawson,  187  Mo. 
60,  86  S.  W.  626.  In  tbe  case  at  bar  tbe  At- 
torney General  has  asked  us  to  reconsider  tbe 
subject  and  has  fortified  his  request  wltb 
Bucb  an  earnest  and  learned  argument  that 
we  have  deferred  to  his  request  and  have 
gone  carefully  over  the  matter  again  with 
the  aid  of  the  additional  light  that  tbe  learned 
law  officer  has  given  us,  but  we  have  found 
no  sufficient  reason  for  recalling  what  we 
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said  In  the  Coleman  Case.  In  State  t. 
Meyers,  99  Mo.  107.  12  8.  W.  516,  an  IndJct- 
mrat,  in  all  respects  otberwise  sufficient  to 
constitute  a  charge  of  murder,  was  held  In- 
snSIcIent  because  in  the  concluding  clause  It 
was  not  said  that  the  grand  Jurors  upon  their 
oath  so  charged.  The  indictment  In  that  case 
in  the  beginning  said:  "The  grand  Jurors 
aforesaid  upon  their  oaths  aforesaid  present" 
et&,  but  the  words  "upon  their  oath"  were 
not  repeated  In  the  concluding  clause.  For 
the  omission  of  those  words  the  indictment 
was  held  insufficient  That  decision  was 
approved  and  followed  in  State  t.  Stacy.  103 
Mo.  11,  15  S.  W.  147,  and  State  T.  Furgerson, 
152  Mo.  92,  53  S.  W.  427. 

The  Attorney  General  concedes  that  the 
words  In  question  are  essential  in  the  conclud- 
ing clause  of  an  indictment  for  murder,  be- 
caase  such  was  the  form  of  such  an  indict- 
ment at  common  law,  but  that  for  the  same 
reason  those  words  are  not  necessary  in  an 
information,  that  is,  because  such  was  not 
the  form  of  an  information  at  common  law. 
It  is  true  those  words  were  not  used  in  an 
information  at  common  law,  and  In  this 
connection  the  Attorney  General  refers  us 
to  our  decision  in  State  v.  Kyle,  166  Mo. 
303,  65  S.  W.  763,  66  L.  R.  A.  115,  wherein 
it  was  said  that  the  information  referred  to  in 
our  Constitution  was  the  common-law  infor- 
mation. The  reference  in  that  case  to  the 
common  law  for  an  understanding  of  the  term 
"Information,"  as  distinguished  from  an  in- 
dictment, was  for  the  purpose  of  pointing 
oat  the  difference  in  the  source  of  an  infor- 
mation from  that  of  an  indictment,  the  latter 
coming  from  a  grand  Jury,  wliereas  an  Infor- 
mation was  "a  criminal  charge  which  at 
common  law  was  presented  by  the  Attorney 
General,  or,  if  that  office  is  vacant,  by  the 
Solicitor  General  of  England,"  etc.  The  same 
distinction,  there  pointed  out,  between  an 
indictment  and  an  information  still  exists  in 
this  state  notwithstanding  the  amendment 
to  our  Constitution,  that  is,  the  one  emanates 
from  a  grand  Jury,  the  other  from  the  Attor- 
ney General  or  the  prosecuting  attorney  of 
the  county  in  which  the  crime  was  committed. 
That  is  all  that  was  said  on  that  point  in 
the  Kyle  Case.  By  force  of  the  recent  amend- 
ment of  our  Constitution,  an  Information  has, 
in  one  important  respect  at  least,  been  placed 
upon  equality  with  an  indictment,  that  is. 
It  Is  confined  no  longer,  as  it  formerly  was, 
to  the  presentation  of  minor  offenses,  but  Is 
antborized  to  be  used  to  bring  an  accused 
person  to  trial  on  a  charge  of  the  highest 
felony  known  to  the  law. 

There  was  no  other  legal  docxunent  at  com- 
mon law  In  which  there  was  such  particular- 
ity as  to  the  words  and  form  of  expression 
required  as  in  an  indictment  for  murder. 
And  that  great  particularity  was  required, 
not  because  of  the  source  from  which  the  In- 
dictment emanated,  but  because  of  the  high 
grade  of  crime  which  it  charged;  because 
life  and  Uboiy  were  at  stake.    An  informa- 


tion at  common  law  emanated  tram  the  At- 
torney General,  who  was  pre-emlneatly  learn- 
ed in  the  law  and  in  the  knowledge  and  mean- 
ing of  words  and  was  skilled  in  the  art  of 
arranging  his  language  in  a  form  to  express 
most  clearly  his  meaning.  Therefore  the 
fact  that  an  information  came  from  the  At- 
torney General  furnished  no  reason  for  in- 
dulging in  less  technical  particularity  of 
words  to  charge  a  crime  in  an  information 
than  in  an  Indictment;  the  reason  for  the 
difference  was  that  the  offense  charged  in 
an  information  was  not  of  such  serious  con- 
sequence. But,  under  the  recent  amendment 
to  our  Constitution,  an  information  may  be 
used  to  charge  the  crime  of  murder  and,  when 
Bo  used,  it  rises  to  equal  solemnity  with  an 
indictment,  and  there  is  no  reason  why  we 
should  be  less  strict  in  the  requirement  of  apt 
words  to  distinguish  tlie  different  degrees  of 
crime  in  homicide  In  the  one  than  in  the 
other.  We  find  no  precedent  in  a  common- 
law  information  charging  the  crime  of  murder, 
therefore  the  forms  and  precedents  of  in- 
formations and  their  set  phraseology  are  of 
no  use  to  us  in  this  inquiry.  When  we  seek 
to  know  in  what  words  and  form  a  charge  of 
murder  must  be  stated  the  only  precedents  we 
have  are  those  contained  in  common-law 
indictments.  The  words  which  this  court,  In 
former  decisions,  has  adjudged  to  be  essential 
to  distinguish  murder  from  manslaughter  are 
but  literal  translations  of  the  words  used 
for  that  purpose  In  indictments  at  so  early  a 
period  that  the  court  records  In  England  were 
written  In  Latin.  Those  words,  by  their 
long  use,  have  acquired  certain  fixed  mean- 
ings which  are  now  so  well  understood  that 
any  departure  from  them  would  be  unsafe. 
The  set  phraseology  has  sometimes  been  criti- 
cised as  for  its  repetition  and  surplusage, 
but,  when  we  consider  the  gravity  of  the  of- 
fense and  the  dignified  solemnity  of  the 
words  employed,  not  only  to  specify  the  crime 
so  that  the  accused  may  know  to  what  he 
must  answer,  but  also  calculated  as  it  Is 
to  impress  on  the  mind  of  the  accuser  the 
solemnity  of  the  charge  he  is  laying  against 
the  accused,  we  can  find  no  Just  fault  with 
the  approved  form,  and  no  reason  for  not 
requiring  the  accuser  to  use  words  calculated 
to  remind  him  that  what  he  is  about  to  say 
must  be  said  in  memory  of  his  solemn  oath. 
Charging  the  crime  in  the  information  on 
the  oath  of  the  prosecuting  attorney  does  not 
mean  that  the  prosecuting  attorney  is  speak- 
ing of  his  own  knowledge  any  more  than  do 
the  grand  Jurors  when  they  on  their  oath 
charge  the  crime  in  an  indictment,  but  it 
means  with  the  prosecuting  attorney  what  it 
means  with  the  grand  Jury,  that  is,  that  he 
has  diligently  inquired  and  faithfully  con- 
sidered the  evidence  that  has  come  to  him,  . 
and,  as  the  result  of  bis  investigation,  is  so 
satisfied  of  the  truth  of  the  charge  that  he 
is  willing  to  say  on  his  oath.  In  the  same 
sense  that  the  grand  Jurors  say  on  their  oath, 
that  the  accused  committed  the  crime  sped- 
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fled,  nie  grand  Jurors  make  tbeir  present- 
ment on  what  they  regard  as  tmstworthy 
evidence  and  the  prosecuting  attorney  acts  on 
what  be  regards  as  trostworthy  evidence,  and 
the  oflBclal  oath  in  each  case  Is  designed  to 
show  that  the  official  preferring  the  charge 
Is  mindful  of  the  oath  he  has  taken.  We 
adhere  to  our  decision  In  State  ▼.  Coleman, 
186  Mo.  151,  84  S.  W.  978,  69  L.  B.  A.  381, 
and  must  therefore  hold  that  the  information 
In  this  case  is  not  sufficient  to  sustain  a  con- 
viction for  murder  in  the  second  degree, 
and  for  that  reason  the  Judgment  will  be 
reversed.  Since  the  cause  is  to  be  remanded 
for  a  new  trial,  there  are  some  other  points 
in  the  record  that  deserve  consideration. 

2.  The  evidence  for  the  state  tended  to 
show  as  follows:  Defendant  and  the  de- 
ceased were  of  a  gang  of  men,  all  negroes, 
employed  as  laborers  In  a  railroad  construc- 
tion camp  in  Montgomery  county.  There  was 
a  large  tent  in  which  the  men  slept,  arrang- 
ed with  bunks  on  each  side  and  an  aisle  in 
the  middle ;  not  far  from  it  was  a  mess  tent 
where  the  men  ate.  On  the  evening  of  De- 
cember 7, 1903,  between  6  and  7  o'clock,  while 
the  men  were  at  supper  in  the  mess  tent,  a 
pistol  shot  was  heard  in  the  direction  of  the 
sleeping  tent,  whereupon  one  of  the  men, 
James  Smith,  left  the  table  and  went  Immedi- 
ately to  the  sleeping  tent,  and  there  found  the 
deceased  lying  in  his  bunk  hallooing  "I  am 
shot"  No  one  else  was  in  the  tent  when 
Smith  got  there,  but  he  heard  some  one  run- 
ning away.  Smith  testified  that  deceased 
said:  "I  am  dying;  I  am  shot  through  the 
heart  Joe  Minor  did  it"  Witness  remained 
with  deceased  until  he  died  which  was  about 
an  hour  after  the  shooting.  The  defendant 
was  not  seen  about  the  camp  after  that  but 
was  arrested  in  St  Louis  the  next  day; 
what  arrested  he  denied  that  his  name  was 
Minor  said  his  name  was  Thomas,  but  when 
he  was  confronted  by  a  sister  of  deceased 
who  accused  him  of  killing  her  brother  he 
fainted.  After  he  was  arrested  he  told  the 
officer  that  he  shot  the  deceased,  but  that  It 
was  an  accident  that  he  ran  away  because 
he  was  scared. 

The  defendant  In  his  own  behalf,  testified 
that  he  was  25  or  26  years  old,  was  bom  and 
reared  on  a  plantation  In  Alabama;  that  he 
had  been  hired  as  a  laborer  In  this  camp;  and 
that  on  the  evening  In  question  he  was  seated 
In  the  bunk  opposite  the  one  on  which  the 
deceased  was;  and  that  a  man  who  was 
called  Mickey  was  present  with  a  pistol; 
defendant  asked  to  look  at  the  pistol  and, 
whilst  examining  It,  It  went  off  accldently 
and  shot  the  deceased;  that  when  he  saw 
what  had  happened  he  got  scared  and  ran 
away  and  went  to  St  Louis,  Mickey  and  one 
or  two  others  who  were  present  also  ran 
away.  There  was  no  evidence  of  any  ill 
will  or  other  motive  for  the  homicide.  The 
record  does  not  show  what  became  of  Mickey 
and  the  others  who  ran  away.  There  was  no 
eye  witness  to  the  act  who  testified,  except 


the  defendant  himself.  The  court  Instructed 
the  Jury  that  they  should  find  the  defendant 
gull^  of  murder  in  the  first  degree,  or  mur- 
der In  the  second  degree,  or  manslaughter  in 
the  fourth  degree,  or  they  should  acquit  bim. 

8.  The  court  erred  In  submitting  to  the  Jury 
the  question  of  murder  In  the  first  degree; 
there  was  nothing  in  the  evidence  that  would 
hare  Justified  a  conviction  of  murder  in  the 
first  degree.  The  utmost  which  the  state's 
evidence  tended  to  prove  was  that  the  defend- 
ant killed  the  deceased  with  a  deadly  weapon, 
from  which  act  If  done  Intoitlonally,  until 
otherwise  explained,  a  presumption  of  murder 
In  the  second  degree  arises.  There  was  no 
evidence  of  delibwatlon  or  of  lying  in  wait 
or  of  any  of  the  other  facts  mentioned  in 
section  1815,  which  distinguish  murder  in 
the  first  degree.  The  facts,  that  the  man  ran 
away,  denied  his  name,  and  fainted  when 
charged  with  the  crime,  all  may  go  as  evi- 
dence for  what  they  are  worth  tending  to 
prove  that  the  killing  was  criminal,  but  do 
not  tend  to  prove  deliberation  or  any  of  the 
essential  facts  specified  In  the  statute  defin- 
ing murder  in  the  first  degree. 

4.  The  court  at  Its  own  Instance  gave 
among  others  the  following  instructions:  "(4i 
If  you  believe  and  find  from  the  evidence  in 
this  cause  that  the  defendant  at  the  countr 
of  Montgomery  and  state  of  Missouri,  on 
or  about  the  7th  day  of  December,  1903. 
willfully,  premedltatedly,  and  of  his  malic*' 
aforethought  but  without  deliberation,  shot 
with  a  pistol,  and  by  such  shooting  killed 
William  Oreen,  then  you  will  find  him  guilty 
of  murder  in  the  second  degree.  (5)  If  the 
Jury  believe  and  find  from  the  evidence  in 
the  case  that  the  defendant  shot  with  a  pistol, 
and  by  such  shooting  killed  William  Green, 
the  law  presumes  that  such  killing  was  mur- 
der in  the  second  degree,  in  the  absence  of 
proof  to  the  contrary,  and  In  such  case  the 
burden  of  proof  devolves  upon  the  defendant 
to  show  to  the  reasonable  satisfaction  of  the 
Jury,  from  the  evidence  in  the  case,  that  he 
is  guilty  of  a  less  crime  than  murder  in  the 
second  degree,  or  that  the  homicide  was  ex- 
cusable." Of  those  two  instructions.  No.  4 
correctly  stated  the  law,  but  No.  6  did  not. 
and,  taking  them  together.  No.  6  was  an  un- 
warranted qualification  of  No.  4,  since  It 
authorized  the  Jury  to  convict  the  defendant 
of  murder  in  the  second  degree  without  find- 
ing that  the  killing  was  intentional,  whloh 
was  the  one  disputed  fact  In  the  case. 

Intention  to  commit  a  crime,  like  Intentlou 
to  commit  a  fraud,  need  not  be  proven  br 
direct  evidence,  but  may  be  Inferred  from  the 
circumstances  provided  the  circumstances  are 
such  as  that  such  Inference  may  fairly  be 
drawn  and  provided  the  triers  of  the  fact 
draw  such  inference.  But  it  Is  for  the  triers 
of  the  fact  to  draw  such  Inference,  and  not 
for  the  court  to  do  so.  If  the  court  Is  of  the 
opinion  that  the  circumstances  are  such  as 
that  such  an  inference  may  be  fairly  drawn. 
It  may  submit  the  question  to  the  Jury,  but 
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there  Its  control  of  the  point,  tor  the  time 
being,  encl&  A  man  Is  ordinarily  presmned 
to  have  Intended  to  do  that  which  he  has 
doDe  and  that  presumption  may  have  its  In- 
llnence  In  weighing  the  evidence,  but,  after 
all.  the  Intention  Is  a  fact  to  be  found  from 
the  drctunstances.  In  State  v.  McKlnzIe, 
102  Mo.  620,  15  S.  W.  149,  among  other  In- 
stnictlons  given  was  the  following:  "(5) 
The  jury  are  Instructed  that  from  the  simple 
act  of  killing  with  a  deadly  weapon  the  law 
presumes  it  to  be  murder  in  the  second  de- 
gree. If  tbe  defendants  killed  Emery  by 
stabbing  him  with  a  knife,  then  the  law  pre- 
sumes the  defendants  guilty  of  murder  in  the 
second  degree  In  the  absence  of  proof  to  the 
contrary."  Commenting  on  that  Instruction, 
this  court,  in  an  opinion  by  Thomas,  J.,  said : 
"We  may  concede  that  apparently  some  ex- 
pressions used  in  the  earlier  opinions  of  this 
court  would  seem  to  Justify  the  giving  of  In- 
stmctlon  numbered  5."  Then  after  quoting 
from  one  of  the  earlier  cases  on  that  point  the 
court  said:  "So  we  take  it  that  even  the 
earlier  cases  do  not  teach  the  doctrine  con- 
tained In  Instruction  numbered  5.  But  be 
that  as  it  may,  we  feel  satisfled  that  all  the 
cases  from  the  State  v.  Wieners,  66  Mo.  13, 
decided  In  1877,  to  this  time  hold  that  'from 
the  simple  act  of  killing  with  a  deadly  weap- 
on' no  presumption  of  law  arise  that  the  kill- 
ing is  murder  in  the  second  degree."  And 
so  the  cotfft  held  that  because  the  word  "In- 
tenttonal"  was  omitted  In  that  instruction  be- 
fore the  word  "killing,"  It  was  error. 

It  Is  argued  that  that  decision  was  over- 
ruled In  State  v.  Evans,  124  Mo.  397,28S.  W.a 
In  the  Evans  Case  the  court  was  dealing  with 
an  instruction  In  these  words:  "If  you  find 
from  the  evidence  that  tbe  defendant  In- 
tentionally killed  Peter  rine  by  shooting 
him  with  a  loaded  pistol  and  that  such 
pistol  was  a  deadly  weapon,  then  the 
law  presumes  that  such  killing  was  mur- 
der in  the  second  degree.  In  the  absence 
of  proof  to  the  contrary ;  and  it  devolves  up- 
on the  defendant  to  adduce  evidence  to  meet 
or  repel  that  presumption,  unless  it  is  met  or 
repelled  by  the  evidence  Introduced  by  the 
state."  The  court  approved  that  Instruction 
saying  that  similar  instructions  had  long  re- 
ceived the  sanction  of  this  court,  and  that  it 
was  also  the  rule  at  common  law,  then  tbe 
court  said :  "We  have  been  cited  to  a  ruling 
contra  this.  State  v.  McKinzIe,  102  Mo.  620, 
15  S.  W.  149,  but  we  disapprove  of  that  rul- 
ing." In  point  of  fact,  however,  the  ruling 
in  the  McKlnzle  Case  was  not  contra  to  the 
mling  in  the  Evans  Case.  The  instruction 
approved  in  tbe  Evans  Case  contained  the 
very  word  for  the  omission  of  which  the 
otherwise  similar  instruction  In  the  Mc- 
Klnzle Case  was  disapproved.  In  the  Evans 
Case  the  Instruction  was :  "If  you  find  from 
the  evidence  that  the  defendant  Intentionally 
killed  Peter  Fine  by  shooting  him  with  a 
loaded  pistol,"  etc.  What  was  said  in  the 
UcEinzie  Case  was  not  in  conflict  with  any- 


thing that  was  said  in  the  Evans  Case  and  la 
therefore  not  overruled  or  disapproved.  We 
hold,  therefore,  that  from  the  Intentional  nse 
of  a  deadly  weapon  which  results  in  a  homi- 
cide, a  presumption  of  murder  In  tbe  second 
degree  may  be  drawn,  unless  the  evidence 
satisfactorily  shows  a  different  degree  of 
crime  or  excusable  homicide,  and  although 
the  intention  need  not  be  proved  by  direct  evi- 
dence, but  may  be  inferred  from  the  clrcum- 
stancesj  if  the  circumstances  Justify  the  In- 
ference, and  if  the  Jury  from  such  circum- 
stances draw  such  inference,  yet,  unless  the 
triers  of  the  fact  are  satisfied  that  tbe  de- 
fendant Intentionally  used  the  deadly  weap- 
on they  cannot,  from  its  bare  use,  presume 
murder.  Under  the  evidence  In  this  case  the 
court  was  Justified  in  submitting  that  ques- 
tion to  the  Jury  and  if  the  Instruction  No.  5 
had  contained  the  word  "intentionally"  or  Its 
equivalent  before  the  words  "shot  with  a 
pistol"  It  would  have  been  correct,  btrt.  In  the 
absence  of  the  word  "intentionally"  or  Its 
equivalent,   the    instmction    was   erroneous. 

5.  The  witness,  Smith,  who  undertook  to 
give  the  dying  declarations  of  tbe  deceased, 
testified  that  the  deceased  said  that  tbe  de- 
fendant shot  him  for  the  purpose  of  getting 
bis  money,  but  did  not  get  It  because  It  was 
in  his  hip  pocket.  On  objection  of  defendant, 
and  with  the  consent  of  the  prosecuting  at- 
torney, the  court  ruled  that  the  statement, 
being  only  the  expression  of  the  opinion  of 
deceased  as  to  the  motive  for  tbe  killing  was 
incompetent  and  should  be  stricken  out  and 
the  court  gave  an  instmction  withdrawing  it 
from  tbe  consideration  of  the  Jury.  Counsel 
on  both  sides  agreed  that  the  testimony  was 
Illegal,  yet  we  gather  from  the  record  that 
they  anticipated  that  this  witness,  if  asked 
to  state  what  the  deceased  said,  would  make 
the  objectionable  statement  above  mentioned. 
To  guard  against  this,  when  this  witness  was 
on  the  stand  and  was  about  to  be  questioned 
on  this  point  by  the  prosecuting  attorney,  the 
counsel  for  defendant  asked  that  the  Jury 
be  excluded  which  was  done  and  then  they 
requested  that  the  prosecuting  attorney  be 
required  to  propound  the  questions  he  pro- 
posed to  ask  the  witness  on  this  point  in  the 
presence  of  the  court  so  that  the  court  could 
decide  how  much  of  the  supposed  dying  dec- 
laration was  competent,  and  how  much  was 
Incompetent,  and  Instruct  the  witness  ac- 
cordingly. But  tbe  prosecuting  attorney  de- 
clined to  ask  tbe  questions  in  the  absence  of 
tbe  Jury  and  the  counsel  for  defendant  com- 
plain that  they  were  not  allowed  to  do  so  and 
BO  the  Jury  were  brought  back  and  tbe  wit- 
ness, being  asked  by  tbe  prosecuting  attorney 
to  state  what  the  dying  man  said,  made  the 
objectionable  statement  above  mentioned, 
which,  after  the  Jury  had  beard  lt_,  was  con- 
ceded by  the  prosecuting  attorney  to  be  in- 
competent and  was  ordered  by  the  court  to 
be  stricken  out 

When  illegal  testimony  of  an  injurions 
character  baa  once  been  heard  by  the  Jury, 
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the  only  remedy  the  court  can,  at  that  gtage 
of  the  case,  apply  Is  that  which  It  did  in  this 
Instance  apply,  but  that  does  not  always  un- 
do the  wrong  and  It  does  not  exhaust  the 
court's  power  to  thereafter  do  what  Is  neces- 
sary to  correct  the  wrong.  What  considera- 
tion should  he  given  to  such  a  fact  on  a  mo- 
tlou  for  a  new  trial  Is  a  question.  In  the  first 
place,  for  the  trial  Judge,  and  dependis  great- 
ly on  the  nature  of  the  illegal  evidence  and 
the  circumstances  of  the  given  case.  If  the 
winning  party  was  really  not  responsible  for 
the  bringing  out  of  the  Illegal  evidence  the 
court  would  be  much  less  Inclined  to  grant  a 
new  trial  on  that  ground,  than  It  would  if  It 
was  satisfied  that  the  winning  party  had  con- 
trived to  bring  It  out  In  this  case  the  man's 
life  and  liberty  were  at  stake,  therefore  the 
greatest  care  should  have  been  taken  by  the 
court  and  counsel,  as  well  the  counsel  for 
the  state  as  for  the  accused,  to  prevent  the 
Introduction  of  Illegal  evidence,  which  when 
once  lodged  In  the  minds  of  the  Jury  no  one 
can  tell  Its  effect  If  the  prosecuting  attorney 
did  not  see  fit  to  question  the  witness,  in  the 
absence  of  the  Jury,  for  the  Information  of 
the  court,  the  counsel  for  the  defendant 
should  have  been  allowed  to  do  so,  so  that  the 
court  could  have  admonished  the  witness  not 
to  make  the  objectionable  statement.  On  a 
retrial  the  court  will  have  no  dlflSculty  In 
guarding  against  the  Introduction  of  that  il- 
legal evidence. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded,  to  the  circuit  court  to  be  retried 
according  to  the  law  as  herein  expressed 
allowing  the  prosecuting  attorney  leave  to 
amend  the  information.  If  be  sees  fit  to  do  so. 
All  concur,  except  IfARSHALL^  J.,  not  sit- 
ting. 


SOUTHERN   MISSOURI  &  A.  RT.  OO.   et 

al.  V.  WOODARD  et  al. 
(Supreme  Court  of  MisBourl.    Feb.  26,  1906.) 

1.  JuBT— Right  to  Triai,  by  Jury— Condem- 
nation   Pboceedinqb   —   Constitutionai, 

Law. 

Under  Rev.  St  1899,  c.  12,  art  7,  8  1268, 
providing  that  the  report  of  commissioners  in 
condemnation  proceedings  may  be  reviewed  by 
the  court  on  written  exceptions,  filed  by  either 
party,  and  the  court  shall  make  sucn  order 
as  right  and  justice  may  require,  and  Const 
1875,  art  12,  I  4,  preserving  the  right  of  trial 
by  jury  in  condemnation  proceedings  where  a 
corporation  is  interested,  a  party  excepting  to 
the  report  of  commissioners  in  condemnation 
proceedings  by  a  railroad  has  the  constitutional 
right  to  have  his  damages  assessed  by  a  jilry 
and  the  court's  failure  to  enter  a  formal  order 
setting  aside  the  report  of  the  conunissioners, 
is  not  error. 

2.  Evidence — Opinion  Evidencb— Vaiux. 

In  condemnation  proceedings,  a  witness  hav- 
ing knowledge  of  the  facts,  was  properly  per^ 
mltted  to  qftate  his  opinion  as  to  the  damages 
from  the  taking  of  land  for  a  right  of  way, 
taking  into  consideration  the  amount  of  land 
taken,  the  shape  of  the  tracts  remaining,  and 
the  difficulty  of  getting  from  one  side  to  another 
by  going  to  a  railroad  crossing,  and  excluding 
damages   arising    from    smoke   or    noise   from 


trains,  scaring  or  killing  animals  on  the  right 
of  way,  or  danger  to  the  owner  or  his  agenta 
or  servants  in  crossing  the  road. 

[Ed.  Note. — ^For  cases  In  point,  sea  toL  20, 
Gent  Dig.  Evidence,  SI  228&-2288.] 

8.  Tbiai/—Inbtbuotiohs— Facts  AssmiKD  bt 
Judob. 

In  condemnation  proceedings,  instructions 
are  not  erroneous  as  assuming  uat  the  proper- 
ty had  been  damaged  because  of  the  failnre  of 
the  court  to  repeat  in  the  other  inatmctlons 
the  words  "if  any"  used  in  the  first  instmc- 
tlon. 

Marshall,  J.,  dissenting  in  part 

In  Banc.  Appeal  from  Circuit  Court, 
Ripley  County;  i.  L.  Port,  Judge. 

Action  by  the  Southern  Missouri  &  Arkan- 
sas Railway  Company  and  another  against 
J.  A.  Woodard  and  others.  To  the  report 
of  the  commissioners  to  assess  damages,  C.  Bl 
McKlnney  excepts,  and  from  a  Judgment  on 
trial  by  Jury,  the  plalntUFs  appeal.    Afifirmed. 

L.  F.  Parker  and  James  Orchard,  for  ajj^tel- 
lants.    Jno.  M.  Atkinson,  for  respood^its. 

BRACE,  P.  J.  This  is  an  appeal  In  a  pro- 
ceeding by  a  railroad  company,  under  the 
provisions  of  arUcle  7,  c.  12,  Rev.  St  1899,  to 
condemn  a  strip  of  land  for  its  use  through 
a  number  of  tracts  or  parcels  of  land  In 
Blpley  County;  (me  of  which  belcmged  to 
C.  E.  McKlnney,  the  respondent  herein,  who, 
upon  the  coming  in  of  the  report  of  the  commis- 
sioners assessing  bis  damages  at  $100,  after 
notice,  In  due  time,  filed  his  vnritten  excep- 
tions thereto,  in  which  he  asked  that .  the 
report  of  the  commlsaloners  be  set  aside,  and 
that  his  damages  be  assessed  by  a  Jury. 
Thereupon,  in  due  course,  a  Jury  was  im- 
paneled, before  whom  the  issues  were  tried, 
and  a  verdict  in  his  favor  rendered,  assessing 
his  damages  at  $750  from  which  Judgment 
In  due  course,  this  appeal  was  taken. 

1.  By  section  1268  of  said  article  7  it  U 
provided  that:  "The  report  of  said  commis- 
sioners may  be  reviewed  by  the  court  in 
which  the  proceedings  are  had,  on  written 
exceptions,  filed  by  either  party  in  the  clerk's 
office,  within  10  days  after  the  service  of  the 
notice  aforesaid;  and  the  court  shall  make 
such  order  therein  as  right  and  Justice  may 
require,  and  may  order  a  new  appraisment 
upon  good  cause  shown."  On  the  record  no 
formal  order  appears  setting  aside  the  report 
of  the  commissioners,  and  this  Is  assigned  as 
error.  There  is  nothing  in  this  assignment 
On  filing  his  exceptions  the  respondent  had 
the  constitutional  right. to  have  his  damages 
assessed  by  a  Jury,  and  the  court  bad  no 
discretion  in  the  matter.  The  calling  a  Jury 
to  assess  his  damages  was  such  order  "as 
right  and  Justice  required."  Article  12,  |  4, 
Const.  1875;  Chicago,  etc.,  Ry.  Co.  v.  McGrew, 
113  Mo.  390,  21  S.  W.  201;  Kansas  City,  etc., 
Ry.  Co.  V.  Story,  96  Mo.  611,  10  S.  W.  208, 

2.  Itlsnextcontendedthatthecourterredin 
permitting  witnesses  for  respondent  to  give 
their  opinion  as  to  the  amount  of  the  dam- 
ages to  respondent's  land  In  answer  to  the 
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following  question:  "Q.  I  will  ask  yon,  tak- 
ing Into  consideration  the  quantity  of  land 
taken  for  tbe  right  of  way,  whlcb  Is  agreed 
to  be  6^  acres,  the  size,  ahape,  and  dis- 
figurement, if  any,  of  tbe  tracts  into  which 
tbe  farm  Is  divided,  as  Its  market  value  may 
be  affected  by  tbat  division  into  those  sizes, 
shapes,  and  disfigurements,  and  the  cuts  and 
fills  on  that  tract.  If  any,  and  tbe  difficulties, 
U  any,  of  getting  from  one  Bide  to  another 
by  going  to  a  railroad  crossing  to  get  over 
^m  one  side  to  another,  and  excluding  all 
elements  of  damage,  if  any,  that  may  arise 
from  or  be  due  to  smoke  or  noise  from  trains 
passing  over  the  road,  or  the  ringing  of  bells 
or  sounding  of  whistles,  and  scaring,  frlgbten- 
hig,  or  killing  of  animals  while  on  the  right 
of  way,  or  danger  to  the  person  of  the  owner, 
agent,  servant,  by  tbe  crossing  of  said  road; 
what,  in  your  Judgment,  would  be  tbe  de- 
preciation In  tbe  market  value  of  tbe  farm 
on  account  of  6%  acres  being  taken  for  tbe 
right  of  way,  and  other  Inconveniences,  tak- 
ing Into  consideration  all  that  I  have  men- 
tioned and  excluding  all  that  I  have  men- 
tlonedr*  It!  is  settled  law  in  this  state  that 
persons  shown  to  be  acquainted  with  tbe 
value  or  damages  to  property  may,  in  con- 
nection with  the  facts,  state  their  opinion 
as  to  such  value  or  damages.  Springfield  & 
Southern  By.  Co.  ▼.  Calkins,  90  Mo.  538-S43, 
3  8.  W.  82;  Nevada  &  Mlnden  By.  Co.  v. 
De  Llssa,  lOS  Mo.  126-130,  145  S.  W.  366; 
St  L.  K.  &  N.  W.  Ky.  Co.  v.  St  L.  Union 
Stock  Yards,  120  Mo.  541-550,  25  S.  W.  399 ; 
St  li.  &  E.  C.  Ry.  Co.  V.  Donovan,  149  Mo. 
93-102,  50  S.  W.  286;  K.  C.  &  N.  C.  Ry.  Co. 
V.  Shoemaker,  160  Mo.  425,  61  S.  W.  205. 
Tbe  question  in  this  case  Is  but  a  paraphrase, 
adapted  to  tbe  facts  thereof,  of  tbe  question 
In  the  case  last  cited,  in  which  it  was  held 
the  question  correctly  stated  the  basis  for 
an  (pinion  of  tbe  witness  as  to  the  amount 
of  the  damages.  Q?bere  is  nothing  In  this 
assignment 

3.  The  third  and  last  contention  of  appel- 
lant is  that  the  Instructions  given  for  re- 
spondent are  erroneous  In  that  they  assume 
that  his  property  had  been  damaged.  This 
Is  a  byper-crltlclsm  of  tbe  Instructions,  and 
seems  to  be  based  upon  the  fact  that  tbe 
words  "If  any"  used  In  tbe  first  Instruction 
were  not  thereafter  continuously  repeated 
In  subsequent  Instructions.  The  Instructions 
followed  approved  precedents — no  specific  er- 
ror In  them  has  been  pointed  out,  and  there 
Is  nothing  in  this  contention. 

Finding  no  error,  tbe  Judgment  of  tbe  cir- 
cuit court  will  be  affirmed.  All  concnr,  ex- 
cept that  MARSHALL,  J.,  does  not  concnr 
In  paragraph  1. 

PER  CURIAM.  The  foregoing  opinion 
banded  down  in  Division  No.  1  is  adopted 
as  tbe  opinion  of  the  court  In  banc.  BRACE, 
a  J.,  and  GANTT,  BUROESS,  VALLIANT, 
VOX,  and  LAMM,  JJ.,  concnr.  MARSHALL, 
K  CODCorB  la  paragraphs  2  and  8,  bnt  dis- 


sents from  paragraph  1.    And  tbe  Judgment 
of  tbe  circuit  court  is  accordingly  affirmed. 

MARSHALL,  J.  I  feel  constrained  to  dlB> 
sent  from  the  first  paragraph  of  the  opinion 
of  the  majority  of  the  court  in  this  case.  I 
am  unwilling  to  believe  that  the  Constitu- 
tion of  this  state  Intended  that  where  tbe 
property  of  an  Incorporated  company  is  to  be 
taken  by  condemnation,  a  right  of  trial  by 
Jury  Is  guarantied  to  the  corporation,  and 
that  the  land  of  an  Individual,  to  be  taken 
in  the  same  proceeding,  can  be  taken  without 
the  citizen  being  entitled  to  a  trial  by  a  Jury. 

1  am  aware  tbat  the  doctrine  stated  In  tbe 
first  paragraph  of  the  opinion  In  this  case 
reiterates  the  rule  heretofore  announced  In 
this  state  In  the  cases  of  Kansas  City,  etc., 
Ry.  Co.  V.  Story,  96  Mo.  611,  10  S.  W.  20S; 
Railroad  v.  Town  Site  Co.,  103  Mo.  451,  15  * 
S.  W.  437;    Railroad  v.  Miller,  106  Mo.  458, 

17  S.  W.  499;  Railroad  v.  Shambaugh,  106 
Mo.  657,  17  S.  W.  581;  RaUroad  v.  McGrew, 
113  Mo.  390,  21  S.  W.  201 ;  and  St  Louis  v. 
Roe,  184  Mo.  324,  83  S.  W.  435.  Bnt  in  my 
Judgment  all  of  those  cases  were  Improperly 
decided,  and  they  declare  a  rule  of  law  tbat 
produces  a  special  privilege  In  favor  of  an  In- 
corporated company  tbat  Is  not  guarantied 
to  nor  conferred  upon  a  private  individual, 
and  I  am  wholly  unable  to  agree  that  the 
framers  of  the  Constitution  ever  Intended  to 
create  such  a  special  privilege  In  favor  of 
corporations.  I  am  further  aware  of  the 
fact  that  this  court  has  held  tbat  a  municipal 
corporation  is  not  an  incorporated  company 
within  the  meaning  of  section  4  of  article  12 
of  the  Constitution,  and  that,  therefore,  where 
the  proceeding  is  by  a  municipal  coriwratlon 
against  an  individual,  neither  the  corpora- 
tion nor  the  individual  Is  entitled  to  a  trial 
by  Jury,  thus  again  discriminating  in  favor 
of  mere  business  corporations  even  as  against 
a  political  subdivision  of 'the  state.  Kansas 
City  V.  Vineyard,  128  Mo.  76,  30  S.  W.  326; 
Kansas  City  v.  Smart  128  Mo.  272,  80  S.  W. 
773.  In  my  Judgment  section  4  of  article  12 
of  the  Constitution  should  be  construed  in 
connection  with  section  21  of  article  2  of  tbe 
Constitution,  and,  reading  the  whole  of  sec- 
tion 4  of  article  12  together,  tbe  correct  In- 
terpretation thereof  Is  that  where  the  pro- 
ceeding by  eminent  domain  contemplates  con- 
demning the  property  and  franchises  of  an 
Incorporated  company  a  right  of  trial  by  Jury 
Is  guarantied ;  but- that  where  the  proceeding 
Is  simply  to  condemn  property  of  an  incorpo- 
rated company,  then  the  damages  may  be  as- 
sessed either  by  a  board  of  freeholders  or  by 
a  Jury,  as  Is  provided  In  section  21  of  article 

2  may  be  done  where  tbe  property  of  an  indi- 
vidual Is  to  be  taken.  Such  a  construction 
as  this  creates  no  special  privilege  in  ordi- 
nary cases  in  favor  of  corporations  as  against 
individuals,  and  does  not  produce  the  In- 
congruity In  tbe  law  tbat  the  decisions  here- 
inbefore referred  to  have  created.  Section  4 
Of  article  12  of  the  Constitution  Is  as  follows  : 
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"The  exercise  of  the  power  and  rlfbt  of 
eminent  domain  sball  never  be  so  construed 
or  abridged  as  to  prevent  the  taking,  by  tbe 
General  Assembly  of  the  property  and  fran- 
chises of  incoriwrated  companies  already  or- 
ganized, or  that  may  be  hereafter  organized, 
and  subjecting  them  to  the  public  use,  the 
same  as  that  of  IndiTiduals.  The  right  of 
trial  by  Jury  shall  be  held  inviolate  in  all 
trials  of  claims  for  compensation  when  In 
the  exercise  of  said  right  of  eminent  domain 
any  Incorporated  company  sball  be  Interested 
either  for  or  against  the  exercise  of  said 
right"  Section  21  of  article  2  of  the  Con- 
stitution Is  as  follows:  "That  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  Just  compensation.  Such  com- 
pensation shall  be  ascertained  by  a  jury  or 
board  of  commissioners  of  not  less  than  three 
freeholders,  in  such  manner  as  may  be  pre- 
scribed by  law;  and  until  the  same  shall 
be  paid  to  the  owner  or  Into  court  for  the 
owner,  the  property  shall  not  be  disturbed 
or  the  proprietary  rights  of  the  owner  there- 
in divested.  The  fee  of  land  taken  for  rail- 
road tracks  without  consent  of  the  owner 
thereof  shall  remain  in  such  owner,  subject 
to  the  use  for  which  it  is  taken." 

Prior  to  the  adoption  of  the  Cktnstitutlon 
of  1875  the  only  provision  of  the  Constitution 
in  reference  to  this  subject  was  contained 
in  section  16  of  article  1  of  the  Constitution 
of  1865,  and  is  as  follows :  "That  no  private 
property  ought  to  be  taken  or  applied  to 
public  use  without  just  compensation."  All 
that  Is  now  contained  in  section  21,  following 
the  first  sentence  thereof,  first  appeared  In 
the  Constitution  of  1875.  The  whole  of  sec- 
tion 4  of  article  12  of  the  Constitution  was 
a  new  provision  In  the  Constitution  of  1875. 
In  Railroad  v.  Miller,  106  Mo.,  loa  clt.  460- 
461,  17  S.  W.  499,  Black,  3.,  in  considering 
those  two  sections  of  the  Constitution,  and 
in  reaching  the  conclusion  that  under  section 
2i.  of  article  2  the  property  of  a  citizen  might 
be  taken,  and  that  compensation  could  be 
ascertained  by  a  jury  or  a  board  of  free- 
holders, but  that  the  value  of  the  property 
of  any  Incorporated  company  must,  imder 
section  4  of  article  12  be  ascertained  by  a 
jury,  said:  "The  first  of  these  sections, 
found  in  the  bill  of  rights,  does  not  guaranty 
to  the  property  owner  a  common-law  Jury 
trial  in  the  assessment  of  damages.  It  sim- 
ply requires  the  damages  to  be  assessed  either 
by  a  jury  or  by  a  board  of  not  less  than 
three  freeholders.  But  that  section  Is  general 
in  its  terms,  and  must  be  taken  in  connection 
with  section  4  of  article  12,  which  is  specific 
and  must  control  as  to  all  cases  coming  with- 
in its  terms.  The  last-named  section,  it  has 
been  insisted  on  some  occasions,  guaranties 
a  jury  trial  in  those  cases  only  where  It  is 
sought  to  condemn  the  property  or  fran- 
chises of  an  incorporated  company;  but  the 
language  quoted  does  not  admit  of  so  narrow 
and  limited  construction.  A  jury  is  guar- 
antied In  all  claims  for  compensation  for 


property  taken  In  the  exercise  of  the  right 
of  eminent  domain  when  any  incorporated 
company  shall  be  interested,  eltbw  for  or 
against  the  exercise  of  such  right.  It,  there- 
fore, matters  not  whether  the  Incorporated 
company  Is  Interested  either  for  or  against 
the  exercise  of  this  right;  for  In  either  case 
either  party  to  the  suit  is  entitled  to  a  jury 
trial  at  some  stage  of  the  proceedings.  This 
Is  the  plain  language  of  the  section,  and  it  is 
useless  to  speculate  upon  the  reasons  for  its  in- 
sertion in  our  present  Constitution.  In  those 
cases  where  an  incorporated  company  seeks  to 
condemn  the  property  of  an  indiridual,  and 
in  those  cases  where  it  is  sought  to  condemn 
the  property  or  franchises  of  a  corporation 
for  public  use,  either  party  to  the  proceeding 
Is  entitled  to  a  jury  to  assess  the  damages. 
That  the  statute  may,  even  In  such  cases, 
provide  for  the  assessment  of  the  damages  by 
commissioners  in  the  first  instance  is  not 
questioned  or  doubted,  but  either  party  to 
the  suit  Is  entitled  to  a  jury  as  a  matter  of 
right  at  some  stage  of  the  proceedings." 
Thus,  it  will  be  observed  that  without  under- 
taking to  ascertain  any  reason  for  discrim- 
inating in  favor  of  corporations  and  against 
individuals,  and  by  changing  the  conjunctive 
conjunction  "and"  In  section  4  of  article  12 
to  the  disjunctive  conjunction  "or,"  the  con- 
clusion was  reached  which  created  a  special 
privilege  In  favor  of  corporations  that  is  not 
enjoyed  by  individuals  In  condemnation 
cases.  This  is  the  only  extended  discussion 
of  this  question  in  any  of  the  adjudicated 
cases.  All  the  other  cases  simply  announce 
the  conclusion  that  section  4  of  article  12 
guaranties  to  a  corporation  the  right  of  trial 
by  a  Jury  in  condemnation  cases  without  dis- 
cussing or  attempting  to  discuss  the  question 
at  all. 

The  underlying  error  In  Railroad  v.  Mil- 
ler, supra,  is  In  changing  the  conjunctive 
conjunction  "and"  to  the  disjunctive  conjunc- 
tion "or," — and  thereby  destroying  the  true 
meaning  of  section  4  of  article  12.  The  con- 
clusion reached  In  that  case  could  only  have 
been  reached  by  this  process.  When  section 
4  of  article  12  is  read  In  its  entirety.  Its 
meaning,  to  my  mind,  is  perfectly  plain.  It 
provides;  "The  exercise  of  the  power  and 
right  of  eminent  domain  shall  never  be  so 
construed  or  abridged  as  to  prevent  the  tak- 
ing, by  the  General  Assembly,  of  the  property 
and  franchises  of  Incorporated  companies  al- 
ready organized,  or  that  may  be  ho-eafter 
organized,  and  subjecting  them  to  the  public 
use,  the  same  as  that  of  the  individuals." 
etc.  Thus  It  will  appear  that  the  framers  of 
the  Constitution  were  providing  for  the  ap- 
propriation by  eminent  domain  of  the  proper- 
ty and  franchises  of  incorporated  companies. 
In  other  words,  the  lawmakers  never  intend- 
ed that  the  franchises  of  corporations  should 
not  be  subject  to  condemnation  the  same  as 
property  of  an  Individual.  Undonbtedly  the 
trend  of  modem  authority  is  that  franchises 
of  a  corporation  constitute  property  within 
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the  meaning  of  the  law,  and  under  this  con- 
struction It  may  be  that  the  franchises  as  well 
IS  the  property  of  a  corporation  would  have 
been  subject  to  condemnation  without  such 
an  express  reservation  of  power  as  that  con- 
talned  in  the  section  quoted,  and  that  the 
provisions  of  section  21  of  article  2  would 
bare  been  all  that  was  necessary  to  accom- 
plish that  purpose  without  section  4  of  article 
'.•2.  But  there  was  a  time  in  the  law  when 
there  was  a  doubt  as  to  whether  franchises 
of  an  incorporation  could  be  taken  away  by 
condemnation,  and  many  respectable  authori- 
ties held  that  the  franchise  of  a  corporation, 
tbat  Is,  its  right  to  exist,  constituted  a  con- 
tract between  the  corporation  and  the  state, 
\rbicb,  nnder  the  federal  Constitution,  could 
not  be  impaired  by  any  action  of  the  state, 
whether  that  action  be  an  attempted  repeal 
of  the  franchise  or  by  means  of  condemnation 
proceedings.  It  may  have  been,  and  prob- 
ably was,  owing  to  such  considerations  that 
tbe  framers  of  the  Constitution  of  1875  took 
the  precaution  to  Insert  section  4  in  article 
12.  In  other  words,  my  construction  of 
election  4  of  article  12  is  that  it  is  only  In 
cases  where  tbe  condemnation  proceeding 
contemplates  the  taking  away  of  all  the  prop- 
erty and  franchises  of  an  incorporated  com- 
pany that  the  right  of  trial  by  jury  Is  guar- 
antied. A  proceeding  with  such  an  object  In 
view  might  be  had  either  by  the  state  against 
tbe  corporation  or  by  another  corporation, 
liaring  power  of  eminent  domain,  seeking  to 
exercise  that  right  against  another  corpora- 
tion, though  there  are  cases  which  hold  that 
In  the  latter  event  one  corporation  cannot  by 
condemnation  destroy  the  existence  or  take 
away  the  whole  of  the  property  and  fran- 
chises of  a  previously  existing  corporation. 
I  have  taken  the  pains  to  examine  tbe  Con- 
stitntlons  of  onr  sister  states  upon  these  ques- 
tions, and  I  find  that  provisions  similar  to 
section  4  of  article  12  down  to  that  part  of 
that  section  which  speaks  of  the  right  of  trial 
by  Jury ;  In  other  words,  provisions  reserving 
the  right  to  take  the  property  and  franchises 
of  incorporated  companies  the  same  as  that 
of  individuals,  are  contained  In  the  Consti- 
tutions of  Alabama  (article  1,  <  23),  Idaho 
(article  U,  (  8),  Kentucky  (section  195), 
Nebraska  (article  11.  8  6),  Mississippi  (section 
190),  North  Dakota  (article  7,  t  134),  Pennsyl- 
vania (article  16,  8  3),  West  Virginia  (article 
11, 8  12),  and  Wyoming  (article  10,  8  4).  In  all 
those  states  the  right  of  trial  by  jury  in  all 
condemnation  cases,  whether  the  property 
taken  is  that  of  an  Incorporated  company  or 
tbat  of  an  individual,  is  guarantied  by  other 
provisions  of  the  Constitution,  similar  to  our 
section  21  of  article  2,  except  so  far  as  that 
Kction  of  oar  Constitution  allows  the  compen- 
mtiou  to  be  ascertained  by  a  board  of  free- 
holders. And  this  latter  provision  of  our 
Constitution  I  have  been  unable  to  find  in 
the  Oinstitutlon  of  any  other  state  In  the 
t'nion.  Thus,  in  all  of  those  states,  no  such 
discrimination  or  creation  of  special  privi- 


leges in  favor  of  an  incorporated  company 
and  against  a  private  Individual  exists. 
Such  a  condition  exists  only  in  tbe  state  of 
Missouri,  and  exists  only  by  reason  of  what 

1  believe  to  be  the  erroneous  construction  that 
this  court  has  heretofore  placed  upon  section 
4  of  article  12,  in  the  doing  of  which  it  was 
said:  "It  Is  useless  to  speculate  upon  the  rea- 
sons for  Its  insertion  in  our  present  Consti- 
tution." A  little  research  and  a  little  more 
careful  reflection  would  have  shown  that  the 
reasons  for  the  insertion  of  that  provision  in 
our  Constitution  forbade  the  construction 
which  this  court  placed  upon  that  section, 
and  tbat  the  creation  of  the  special  privilege 
by  such  a  construction  was  directly  contrary 
to  every  principle  of  government  that  has 
ever  been  announced  in  any  of  the  Constitu- 
tions of  onr  state.  Section  4  of  article  12 
of  our  Constitution  was  borrowed  almost 
literally  from  section  14  of  article  11  of  the 
Constitution  of  Illinois  of  1870.  The  Illinois 
(Constitution  on  this  subject  reads  as  follows: 
"The  exercise  of  the  power  and  the  right  of 
eminent  domain  shall  never  be  so  construed 
or  abridged  as  to  prevent  the  taking,  by  the 
General  Assembly,  of  tbe  property  and  fran- 
chises of  Incorporated  companies  already  or- 
ganized, and  subjecting  them  to  the  public  ne- 
cessity, the  same  as  of  individuals.  The  right 
of  trial  by  jury  shall  be  held  inviolate  in  all 
trials  of  claims  for  compensation,  when,  in 
the  exercise  of  the  saidright  of  eminent  domain, 
any  Incorporated  company  shall  be  Interested 
either  for  or  against  the  exercise  of  said 
right."  Thus,  It  will  be  observed  that  sec- 
tion 14  of  article  11  of  the  (Constitution  of 
Illinois  is  almost  Identical  with  section  4  of 
article  12  of  our  Constitution;  the  principal 
diCTerence  being  that  In  our  (Constitution  the 
right  of  eminent  domain  is  reserved  as  to 
corporations  that  may  be  hereafter  organ- 
ized; whereas,  under  tbe  Illinois  Constitution, 
the  literal  reading  of  section  14  seems  to 
confine  that  right  to  incorporated  companies 
already  organized.  The  (Constitution  of  Illi- 
nois, section  13,  art  2,  Is  as  follows:  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation. 
Such  compensation,  when  not  made  by  tbe 
state,  shall  be  ascertained  by  a  jury,  as  shall 
be  prescribed  by  law.  The  fee  of  land  taken 
for  railroad  tracks  without  consent  of  the  own- 
ers thereof  sball  remain  in  such  owners,  sub- 
ject to  the  use  for  which  It  was  taken."  Thus 
it  Is  apparent  that  our  section  21  of  article 

2  was  also  taken  from  section  13  of  article 
2  of  the  Illinois  (Constitution,  tbe  only  change 
being  tbat  under  our  (Constitution  the  com- 
pensation was  authorized  to  be  ascertained 
either  by  a  jury  or  a  board  of  freeholders  as 
the  law  might  prescribe.  Under  tbe  Illinois 
Constitution  a  jury  trial  Is  guarantied  in 
every  case,  whether  the  property  taken  be  that 
of  an  incorporated  company  or  that  of  a  pri- 
vate citizen,  and  thus  no  favored  class  is  built 
np  under  that  law  of  that  state.  Tbe  fram- 
ers of  onr  (Constitution,   however,  saw  fit. 
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In  section  21  of  artlde  2,  to  aathorlze  the 
compensation  to  be  ascertained  either  by  a 
jury  or  a  board  of  freeholders  as  the  law 
might  prescribe.  Were  It  not  for  the  presence 
of  section  4  of  article  12  in  our  Constitution, 
the  provisions  of  section  21  of  article  2  of 
the  C!onstltutIon  would  be  adequate  and 
amply  sufficient  to  cover  cases  of  condemna- 
tion of  property  whether  it  was  owned  by  an 
Incorporated  company  or  by  a  private  dtlzen, 
and  no  discrimination  In  favor  of  either 
would  be  created.  The  framers  of  our  Con- 
stitution, after  thus  making  the  changes  noted 
In  section  21  of  article  2,  and  allowing  the 
compensation  to  be  assessed  by  the  freehold- 
ers as  well  as  by  a  jury,  then  borrowed  from 
the  Illinois  Constitution  section  4  of  article 
12  In  reference  to  condemnation  proceedings 
against  Incorporated  companies  or  by  such 
companies,  and  included  the  right  of  trial 
by  Jury  whenever  an  Incorporated  company 
was  Interested  either  for  or  against  the  pro- 
ceeding. In  other  words,  copied  the  Illinois 
Constitution  without  noticing  if  the  construc- 
tion heretofore  put  upon  it  by  this  court  is 
the  correct  construction;  that  in  so  doing 
they  were  creating  this  discrimination  in  fa- 
vor of  corporations  and  against  individuals. 
In  other  words,  under  the  Illinois  Constitu- 
tion, which  does  not  provide  for  the  ascer- 
tainment of  the  compensation  by  a  board  of 
freeholders  In  any  case,  bat  requires  the  trial 
by  jury  in  every  case,  there  was  no  such 
privilege  created  by  section  14,  art  11,  of 
their  Constitution  as  results  from  the  con- 
struction this  court  has  placed  upon  section 
14  of  article  12  and  section  21  of  article  2 
of  our  Constitution. 

Either,  therefwe,  we  must  say  that  the 
framers  of  our  Constitution  knowingly  In- 
tended thus  to  create  a  special  privilege  in 
favor  of  corporations  that  was  denied  to 
private  individuals,  or  else  the  construction 
I  place  on  section  4  of  article  12  must  have 
been  the  construction  intended  by  the  law- 
makers; that  is,  that  the  rignt  of  trial  by 
jury  is  only  guarantied  to  corporations 
where  the  purpose  of  a  condemnation  pro- 
ceeding Is  to  take  away  the  property  and 
franchises  of  the  corporation.  In  my  Judg- 
ment to  say  that  the  framers  of  our  Consti- 
tution ever  Intended  to  create  such  a  special 
privilege  In  favor  of  Incorporated  companies 
is  an  unjust  reflection  upon  the  intelligence 
of  that  learned  body,  composed,  as  it  was, 
of  some  of  the  ablest  lawyers  in  this  state, 
and  is  in  absolute  conflict  with  every  other 
provision  of  the  Constitution,  and  with  the 
whole  spirit,  genius,  and  policy  of  that 
document.  The  idea  c<Hiveyed  in  the  llrst 
sentence  of  section  4  of  article  12  is  that 
neither  the  property  nor  franchises  of  an 
Incorporated  company  should  be  beyond  the 
reach  of  the  power  of  the  state  by  eminent 
domain,  but  that  all  the  property  and  fran- 
chises of  an  Incorporated  company  should 
be  subject  to  condemnation,  "the  same  as 
that  of  Individuals."    No  Intimation  la  con- 


tained therein  of  any  intention  to  create 
a  special  privilege  in  favor  of  corporations. 
but,  on  the  contrary,  the  plain  purpose  of 
the  lawmakers  was  to  place  the  property  and 
franchises  of  an  Incorporated  company  upon 
the  same  level  and  plane  as  that  oC  an.  In- 
dividual.   This  was  the  dominant  Idea    In 
the  minds  of  the  lavrmakers,  and  to  say  that 
after  having  expressed  the  dominant   Idea 
they  were  so  awkward  In  the  use  of  lan- 
guage, and  so  bungling  in  the  e:q)re8slon  of 
Intention  as  in  the  next  breath  to  create  a 
special   privilege   in  favor   of  Incorporated 
companies  that  was  not  enjoyed  by  or  guar- 
antied  to   the  individual,   would  be   to    do 
grievous  wrong  to  the  intelligence  and  hon- 
esty   of    purpose    of    the    framers    of    our 
Constitution.    Neither  will  it  do  to  say  that 
the  framers  of  our  Constitution  in  enacting 
section  4  of  article  12  by  providing  for  the 
trial  by  Jury  therein  guarantied,  overlooked 
the  fact  that  they  had  so  changed  section  21 
of  article   2  of  our   Constitution  from    the 
manner  in  which  it  was  written  In  the  Con- 
stitution of  Illinois,  from  which  ours   was 
borrowed,  as  to  permit  a  board  of  freeholders 
as  well  as  a  Jury  to  ascertain  the  compensa- 
tion  to   be   paid   for   the   condemnation   of 
property,  and  thereby  to  have  intended  to 
create  the  special  privilege  herein  referred  to 
In  Missouri  when  no  such  special  privilege 
can  be  found  in  the  Constitution  oe  laws, 
either  of  Illinois,  from  which  these  provisions 
of  the  Constitution  were  borrowed,   or   in 
any  other  state  in  the  Union.    One  of  two 
tilings  is  absolutely  true — either  the  framers 
of  our  Constitution  of  this  state  knovrlngly 
and  purposely  created  that  special  privilege 
In  favor  of  corporations,  or  else  the  construc- 
tion heretofore  placed  by  this  court  on  sec- 
tion 4  of  article  12  is  not  the  correct  con- 
struction nor  the  meaning  of  that  section 
that  the  framers  of  the  Constitution  intended 
to  impart    I  have  no  difficulty  in  reaching 
the  conclusion  that  the  latter  Is  true,  for  I 
am  unwilling  to  believe  that  the  former  could 
by  any  possibilily  of  means  be  true.    By 
construing  section  4  of  article  12  to  apply 
only  In  cases  where  the  object  of  the  pro- 
ceeding was  to  take  away  all  property  and 
franchises  of  the  incorporated  company.  In 
which  case  a  trial  by  jury   is   guarantied, 
and  that  in   all   other  cases  where  simply 
some  piece  of  property  belonging  to  an  incor* 
porated  company   Is  to  be  condemned   the 
compensation  may  be  ascertained  by  eitha  a 
jury  or  a  board  of  freeholders,  as  the  law 
directs,  pursuant  to  section  21  of  article  2, 
no  sndi  Incongruity  as  that  herein  pointed 
out  will  exist,  and  no  such  special  prlvll^e 
will    be   conferred.    That    this   construction 
is  possible  is  beyond  debate  or  cavil,   and 
that  a  construction  which  does  not  produce 
such    a    result    is   the   construction   which 
ought  to  be  adopted  is  equally  beyond  ques- 
tion.   Under     the    construction     heretofore 
placed  by  this  court  on  section  4  of  article 
12,  U  two   tracts  of  land  adjoining   each 
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other  are  to  be  taken  for  a  public  pnrposeb 
and  one  of  those  tracts  is  owned  by  an  In- 
corporated company,  and  tbe  other  1b  owned 
by  a  private  citizen,  and  both  are  nsed  for 
Identically  the  same  purposes,  for  instance, 
both  are  used  for  ordinary  bnsiness  purposea, 
the  nnJuBt  spectacle  Is  presented  by  the  lawa 
of  this  state,  as  heretofore  Interpreted,  of 
guarantying  to  tbe  mere  business  corporation 
a  trial  by  jury  when  its  propaity  is  to  be 
taken  and  of  denying  the  right  of  trial  by 
jury  to  the  Individual  and  permitting  tbe 
property  of  the  Individual  to  be  taken  and 
the  compensation  to  be  assessed  by  a  board  of 
freeholders.  The  human  mind  is  Incapable 
of  conjecturing  any  reason  that  could  have 
actuated  tbe  framers  of  the  Constitution  in 
providing  for  such  inequality  before  the  law. 
In  my  judgment  they  did  not  do  ao,  and 
never  intended  to  be  so  understood. 

I  fully  understand  and  aiH>reclate  the  im- 
portance of  the  principle  underlying  the  doc- 
trine of  stare  dedsls,  but  there  Is  another 
principle  of  law  which  Is  of  infinitely  more 
Importance  than  the  doctrine  of  stare  decisis, 
which  ia  tbe  doctrine  that  all  men  are  equal 
befwe  tbe  law,  and  that  It  is  contrary  to  the 
spirit  and  genius  of  our  InstitutlonB  that 
special  privileges  shall  be  conferred  upon  any 
class  of  the  community.  In  the  eye  of  the 
law  an  incorporated  company  stands  upon 
DO  better  footing  than  an  American  citizen. 
To  create  a  special  privilege  In  Its  favor  is, 
in  my  judgment,  as  violative  T>f  our  priuclpiea 
and  theory  of  government  as  to  say  that  all 
men  with  certain  colored  hair,  or  certain 
colored  eyes,  or  of  certain  statute  should  t>e 
oitltled,  when  their  property  shall  be  taken, 
to  the  benefit  of  trial  by  Jury;  but  tbat  all 
other  persons  in  the  community,  who  do  not 
answer  to  that  description  might  have  their 
pnqterty  taken  either  by  the  verdict  of  a 
jury  or  a  board  of  freeholders  as  the  law 
might  direct  nnless  tbe  construction  I  place 
upon  these  provisions  of  the  Constitution  is 
tbe  correct  interpretation  of  the  meaning 
of  the  lawmakers,  it  behooves  the  people  of 
this  state  by  a  constitutional  convention  or 
by  amendment  to  the  Constitution  to  change 
the  phraseology  of  section  4  of  article  12  so 
as  to  prevent  the  possibility  by  construction 
of  the  creation  of  such  a  condition,  and  of 
such  special  privileges  as  are  hereinbefore 
pointed  out  Where  a  law  or  provision  of 
a  Constitution  is  susceptible  of  two  construc- 
tions, one  of  which  harmonizes  with  the 
spirit  and  purpose  and  genius  of  the  whole 
body  of  the  law  and  the  policy  of  the  govern- 
ment, and  the  other  creates  special  privileges 
or  a  favored  class,  the  former  construction 
should  always  be  adopted.  Such  ia  the  case 
here  No  reason  has  been  given  or  attempted 
to  be  given  for  the  construction  heretofore 
placed  upon  section  4  of  article  12,  and  none 
can  be  given.  It  has  only  been  said  "Ita 
•cripta  lesc"  I  think  the  law  has  not  been 
■o  written,  but  tbat  It  baa  simply  been  mia- 
construed. 


For  tbe  foregoing  reasons,  I  am  compelled 
to  dissent  from  the  conclusions  announced 
in  the  first  paragraph  of  the  majority  opin- 
ion in  this  case. 


SOUTHERN  ILLINOIS  &  M.  BRIDOB  CO. 

V.  STONB  et  al. 
(Sapreme  Court  of  MisBouri.    Feb.  26,  1906.) 

1.  AppkaI/— Dkcisior— Mattebs     Conolxtded 
—Law  o*  thz  Cabs. 

Questions  passed  upon  by  the  Supreme 
Court  on  appeal  are  the  law  of  the  case,  and 
cannot  be  opened  on  a  subsequent  appeal. 

2.  Same— Disposition  of  Causi— Mandatb— 
constbuction. 

Where,  on  appeal  In  condemnation  pro- 
ceedings, the  mandate  directed  the  trial  "court" 
to  appoint  commissioners  to  assess  the  dam- 
ages, they  miitht  be  appointed  by  the  judge 
in  vacation;  Rev.  St  1899,  S  12iB6,  antbori- 
sing  the  circuit  court,  or  judge  thereof,  to 
appoint  such  commissioners. 
8.  SAlfE— Hahuijiss  Ebbok. 

Where,  on  exceptions  filed  by  defendants 
to  the  report  of  commissioners  in  condemna- 
tion proceedings,  tbe  case  was  tried  before  a 
jury,  who  rendered  judgment  for  damages  in 
favor  of  defendants,  they  could  not  complain 
on  appeal  of  the  manner  in  which  the  commis- 
sioners were  appointed. 
4.  Eminknt  Domain  —  Oondqination  Pbo- 

CEEDINGS   —   INABH/ITT      to      AeBKE      WITH 
OWNEB. 

Where,  in  condemnation  proceedings,  the 
conrt  had  jurisdiction  of  the  parties  and  the 
subject-matter,  the  fact  tbat  there  was  no  evi- 
doice  to  support  the  allegation  of  the  peti- 
tion that  petitioner  had  endeavored  to  agree 
upon  damages  would  not  oust  the  court  of 
jurisdiction. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  {  462.] 

6.  Same— Evidence— SuFUciENOT. 

In  condemnation  proceedings,  it  was  not 
necessary  that  an  attempt  on  tbe  part  of  peti- 
tioner to  agree  with  defendants  on  damages 
should  be  shown  by  oral  evidence,  Init  it  might 
be  shown  by  facts  and  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  S  533.] 

6.  Same— AxLOWANCB  of  Benefits. 

Where  land  is  condemned  by  a  railroad 
company,  the  benefits  peculiar  to  the  portion 
of  tne  property  not  taken,  and  which  are  not 
common  to  the  public  at  large,  may  be  set 
off  against  the  landowner's  damage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  {{  388-393.] 

7.  APPEAIi— Pbesumptions. 

Where  an  act  of  Congress  authorized  the 
construction  of  a  bridge,  but  re<)uired  it  to 
be  completed  within  a  specified  time,  on  ap- 
peal by  defendants  in  condemnation  proceed- 
ings Instituted  by  the  bridge  company,  it  will 
be  presumed  that  the  bridge  was  completed 
within  the  required  time. 
Brace,  O.  J.,  and  Valliant  J.>  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Dunklin  County;  J.  L.  Fort  Judge. 

Condemnation  proceedings  by  tbe  South- 
ern Illinois  &  Missouri  Bridge  Company 
against  R.  O.  Stone  and  others,  and  from 
the  judgment  of  condenmatlon  defendants 
appeal.    Affirmed. 

Giboney  Houck,  Jno.  A.  Hope,  M.  R.  Smith, 
and  Sbepard  Barclay,  for  appellants.    S.  H. 
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West,  W.  H.  Miller,  and  Alex.  Ciocbran,  for 
respondent 

BURGESS,  J.  This  case  was  before  this 
court  on  a  former  appeal  CI  74  Mo.  1,  73  S.  W. 
453,  68  L.  R.  A.  301),  who-ein  a  full  and  fair 
statement  of  the  facts  in  the  case,  as  dis- 
closed by  the  record,  was  given.  The  case 
was  then  before  us  on  plaintiff's  appeal. 
The  Judgment  of  the  court  below  was  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  conrt  to  anwlnt  a  commission, 
as  the  law  required,  for  the  purpose  of  as- 
sessing the  damages*  to  the  defendant;  the 
said  commission  to  forthwith  report  its  find- 
ing to  the  circuit  court  in  which  the  proceed- 
ing was  pending,  to  the  end  that  the  bridge 
company  might  take  possession  of  the  prop- 
erty and  proceed  with  Its  work.  This  com- 
mission, acting  in  accordance  with  the  direc- 
tions of  the  court,  Tlewed  the  property  sought 
to  be  condemned,  and  on  the  lOtb  day  of 
April,  1903,  filed  its  report,  whereby  it  as- 
sessed the  damages  of  defendant  at  $8,120. 
Ttla  sum  was  Immediatly  deposited  by  the 
plaintiff  with  the  clerk  of  the  circuit  court 
of  Dunklin  county,  and  thereupon  plaintiff 
entered  Into  possession  of  the  premises  and, 
in  pnrsnance  of  the  order  and  judgment  of 
this  court  and  the  report  of  the  commission- 
ers, expended  a  Tery  large  sum  of  money. 
In  due  time  defendants  filed  their  ezc^>- 
tlons  to  the  commissioners'  report  and,  before 
the  trial,  filed  wliat  they  termed  an  amended 
answer,  In  which  substantially  the  same 
grounds  are  urged  as  in  the  original  answer 
and  as  shown  by  the  exceptions  to  the  com- 
missioners' report.  Upon  trial  of  the  Issues 
presented,  the  Jury  returned  into  conrt  a 
verdict  in  favor  of  defendant  for  the  sum  of 
110,000.  A  Judgment  of  condemnation  was 
ent»'ed  accordingly,  and  plaintiff  immediate- 
ly deposited  a  further  sum  of  $1,880  with 
the  clerk  of  the  circuit  court  of  Dunklin  coun- 
ty, making  a  total  of  $10,000,  and  In  addi- 
tion thereto  paid  all  the  costs  which  had  ac- 
crued in  said  cause  up  to  and  including  that 
transaction.  The  defendants,  on  behalf  of  the 
Cape  Girardeau  &  Thebes  Bridge  Terminal 
Company  Immediately  filed  a  motion  in  the  cir- 
cuit court  of  Dunklin  county,  asking  an  order 
directing  the  sum  of  money  so  deposited  with 
the  clerk  to  be  paid  over  to  it,  which  motion 
was  granted  and  the  order  entered  of  record. 
From  the  Judgment  of  ccmdemnatlon  thus 
entered,  this  appeal  is  now  prosecuted  on  be- 
half of  the  defendants  to  this  court,  in  which 
It  is  sought  to  review  not  only  the  proceed- 
'  ings  of  the  court  on  the  last  trial  in  the  as- 
sessment of  damages,  but  the  entire  proceed- 
ings from  the  inception  to  the  close  of  the 
case. 

This  plaintiff  contends  now  that.  If  there 
ever  was  a  federal  question  involved  In  this 
case.  It  was  involved  as  much  in  the  former 
appeal  as  it  Is  now,  and  the  defendants,  hav- 
ing failed  to  take  any  steps  to  have  these  ques- 
tions reviewed  by  a  federal  tribunal,  cannotnow 


do  80,  because  all  of  the  matters  and  things 
therein  contained  are  res  adjudicata,  and 
under  no  circumstances  can  be  reopened  In 
the  same  case.  Plaintiff  further  contends 
that  the  only  questions  open  to  review  on 
this  appeal  are  those  raised  on  the  trial  in  the 
circuit  court  on  the  question  of  damages,  as 
all  the  other  questions  involved  were  ad- 
judicated on  the  former  appeal.  There  was 
much  testimony  adduced  on  the  question  of 
values,  as  bearing  on  the  amount  of  damages 
to  which  defendants  were  entitled  on  account 
of  the  condemnation  of  their  property. 

At  the  Instance  of  plaintiff,  and  over  the  ob- 
jection and  exception  of  defendants,  the 
court  instructed  the  Jury  as  follows:  "The 
co\u-t  Instructs  the  Jury  that  on  the  24tb  day 
of  April,  1902,  at  10:40  o'clock,  a.  m.,  the 
Southern  Illinois  &  Missouri  Bridge  Com- 
pany, as  plaintiff,  filed  in  the  circuit  court  of 
Scott  county.  Mo.,  its  petition  against  R.  O. 
Stone,  Nannie  FInley,  and  R.  M.  Finley,  her 
husband,  as  owners,  and  Birgehardt  Miller, 
Perry  Bates,  and  David  Heldt,  as  occupying 
tenants,  seeking  to  condemn  for  public  use. 
In  connection  with  its  bridge,  a  strip  of 
ground  200  feet  wide  and  about  4,500  feet 
long,  then  owned  by  the  said  R.  G.  Stone, 
Nannie  E.  Finley,  and  R.  M.  Finley,  her  hus- 
band, more  particularly  described  as  follows : 
A  part  of  the  S.  E.  and  S.  W.  parts  of  private 
survey  No.  794  in  township  30,  range  14  E., 
and  in  lot  2,  of  tlxe  N.  E.  %  of  section  2,  town- 
ship 29,  range  14  E.,  being  a  tract  of  land  200 
feet  wide,  100  feet  on  each  aide  of  the  center 
line  of  the  approaches  to  the  bridge  of  the 
Southern  Illinois  &  Missouri  Bridge  Com- 
pany as  located  and  platted,  beginning  at  a 
point  on  the  east  line  of  fractional  section 
24,  township  30,  range  14  E.,  and  1,240  feet 
from  the  S.  E.  corner  of  said  fractional  sec- 
tion; thence  runs  south  70  degrees  45  min. 
E.,  765  feet;  thence  by  one  degree  curve  to 
the  right  980.4  feet;  thence  south  60  degrees, 
45  min.  E.,  925.8  feet;  thence  by  a  2  degree 
and  30  minutes  curve  to  the  left,  1,289.8  feet; 
thence  north  87  degrees  51  minutes  E.,  to  the 
west  bank  of  the  Mississippi  rtver.  Said 
center  line  Intersects  the  north  line  of  town- 
ship 29  100%  feet  west  of  the  northwest  cor- 
ner of  lot  2,  In  the  N.  E.  %  of  section  2,  town- 
sliip  29,  range  14  E.,  and  also  intersects  the 
west  line  of  said  lot  269.1  feet  south  of  the 
northwest  corner  of  said  lot  2,  containing  20.3 
acres.  (2)  The  court  further  instmcts  yon 
that  the  plaintiff  bridge  company  has  the  right, 
under  the  law,  to  take  and  appropriate  said 
strip  of  ground,  upon  paying  to  said  defend- 
ant owners,  R.  G.  Stone,  Nannie  E.  Finley, 
and  R.  M.  Finley,  her  husband.  Just  com- 
pensation therefor,  and  that  the  only  matter 
for  the  Jury  to  determine  in  this  cause  Is 
the  Just  compensation  to  be  paid  by  said  com- 
pany to  said  defendants.  (3)  This  Just 
compensation,  or  In  other  words,  the  dam- 
ages to  which  defendants  are  entitled,  is  the 
difference  in  the  fair  market  value  of  defend- 
ant's whole  property  before  and  after  the  ap- 
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proprlatlon  by  plaintiff  of  the  strip  of  land 
4ibore  described,  In  view  of  the  uses  to  which 
said  strip  condemned  was  to  be  thereafter 
applied.  (4)  The  'market  value'  of  the 
property  means  Its  actual  value,  independent 
of  the  location  of  plaintiff's  bridge  and  ap- 
proaches thereon;  that  Is,  the  fair  value  of 
the  property  as  between  one  who  wants  to 
purchase  and  one  who  wants  to  sell  it — not 
what  it  could  be  obtained  for  In  peculiar 
circumstances,  when  greater  than  its  fair 
price  could  be  obtained,  not  its  speculative 
value;  not  the  value  obtained  through  the 
necessities  of  another.  Nor,  on  the  other 
hand,  is  it  to  be  limited  to  that  price  which 
the  property  would  bring  when  forced  off  at 
auction  under  the  hammer.  The  question  is, 
if  the  defendants  wanted  to  sell  their  prop- 
erty, what  could  be  obtained  for  it  upon  the 
market  from  parties  who  wanted  to  buy  and 
would  give  its  full  value?  (5)  The  market 
value  Is  not  to  be  determined  by  the  value 
«f  the  strip  in  question  to  the  plaintiff  bridge 
-company  or  the  plaintifTs  necessity  of  ac- 
quiring it  This  consideration  must  in  no 
way  be  allowed  to  affect  the  determination 
by  the  jury  of  the  value  of  either  the  whole 
property  or  of  the  strip  sought  to  be  ap- 
propriated by  the  plaintiff  bridge  company 
in  this  proceeding.  (6)  Hie  Jury  will  con- 
sider the  benefits,  If  any,  and  the  disadvan- 
tages, if  any,  resulting  to  the  remainder  of 
defendant's  said  property  from  the  appro- 
priation by  plaintiff  bridge  company  of  the 
strip  of  land  in  question  for  the  purpose  of 
Its  bridge  and  approaches.  The  benefits  to 
be  considered  and  allowed  by  the  Jury  are 
the  direct  and  peculiar  benefits,  if  any,  which 
result  to  the  remainder  of  defendant's  said 
property,  and  not  the  general  benefits  which 
defendants  derive  in  common  with  the  other 
landowners  in  the  vicinity  from  the  building 
of  the  bridge  and  Its  approaches." 

At  the  request  of  defendants,  the  court  fur- 
ther Instructed  the  Jury  as  follows;  "(1) 
Gentlemen  of  the  Jury:  It  is  your  duty  to 
assess  the  damages  which  you  may  believe 
from  the  evidence  defendants  will  sustain  on 
account  of  the  appropriation  by  the  plaintiff 
of  the  land  Involved  herein.  And  in  assess- 
hig  said  damages  you  will  be  governed  by  the 
following  rules,  viz.:  You  will  consider  the 
quantity  and  value  of  the  land  to  be  taken 
and  the  damages  to  the  whole  tract  by  reason 
of  the  construction  of  plalntltTs  bridge  and 
approach.  'Value,'  as  used  in  these  instruc- 
tions, means  market  value;  but  you  are  fur- 
ther Instructed  that  the  'market  value*  is  not 
what  it  will  sell  for  at  forced  sale,  but  It  is 
the  highest  price  it  will  bring  In  the  hands 
of  a  prudent  seller  in  view  of  all  the  uses  and 
purposes  for  which  the  land  is  adapted.  And, 
If  you  believe  from  the  evidence  that  said 
land  is  located  so  as  to  be  eligible  as  a  site 
for  a  bridge  across  the  Mississippi  rlver,orso 
as  to  be  .ndapted  for  use  as  a  terminal  rail- 
way, or  other  valuable  use,  then,  in  making 
your  estimate  of  its  value,  you  should  con- 


sider all  such  advantages  and  capabilities  of 
said  land,  together  with  whatever  superiori- 
ties In  these  respects.  If  any,  over  other  lauds 
la  the  vicioity.  (2)  The  court  instructs  the 
Jury  that,  under  the  testimony  in  this  cause, 
the  date  of  the  assessment  of  the  damages  by 
the  commissioners  will  be  taken  as  the  date 
of  the  appropriation  by  plaintiff  of  the  land 
sought  to  be  condemned  herein.  And  what- 
ever sum  you  may  find  the  property  taken  by 
the  plaintiff  at  that  time  to  be  worth,  accord- 
ing to  the  rules  of  fixing  damages,  as  men- 
tioned in  these  lastructlons,  will  be  the 
amount  of  said  damages,  whatever  it  may  be, 
and  should  be  returned  by  your  verdict  (3) 
The  court  instructs  the  Jury  that  the  consid- 
eration shown  by  the  deeds  offered  in  evi- 
dence, either  for  plaintiff  or  defendants.  Is  not 
binding  on  either  of  said  parties,  but  only  cir- 
cumstances to  be  considered,  in  connection 
with  the  other  testimony  otterei  in  this 
cause,  by  the  Jury  in  arriving  at  its  verdict, 
and  you  are  also  Instructed  that  the  consid- 
erations in  said  deeds  may  be  explained  by 
testimony  which  you  will  also  consider  in 
your  verdict,  provided  any  such  testimony  of 
explanation   was  offered." 

It  is  claimed  by  defendants  that  the  peti- 
tion is  fatally  defective,  in  that  it  falls  to  al- 
lege that  the  land  sought  to  be  condemned  is 
to  be  acquired  for  public  use.  But  the  suffi- 
ciency of  the  petition,  and  all  other  questions 
presented  by  the  record  on  this  appeal,  up  to 
the  time  of  the  decision  of  the  court  on  the 
former  appeal,  were  passed  upon  in  the  opin- 
ion then  delivered,  and  have  become  res  ad- 
Judlcata.  On  the  former  appeal,  the  Judg- 
ment was  reversed  and  the  cause  remanded 
with  specific  directions,  as  before  stated,  and 
under  such  circumstances  the  mandate  must 
be  strictly  pursued;  all  matters  included 
therein  being  res  adjudlcata  and  cannot  be 
reopened-  Stump  v.  Hornbock,  109  Mo.  272, 
18  S.  W.  37;  Hurck  v.  Erskine,  50  Mo.  116; 
Shroyer  v.  Nlckell,  67  Mo.  589;  Chouteau 
V.  Allen,  74  Mo.  59;  State  ex  rel.  v.  Glvan, 
75  Mo.  617;  State  ex.  rel.  v.  Edwards,  144  Mo. 
467,  46  S.  W.  160;  Carey  v.  West,  165  Mo.  452, 
65  S.  W.  713;  Baker  v.  Railway,  147  Mo. 
140,  48  S.  W.  838;  Overall  v.  Ellis,  38  Mo. 
209;  Chapman  v.  Railway,  146  Mo.  481,  48 
S.  W.  646;  Rees  v.  McDaniel,  131  Mo.  681, 
33  S.  W.  178;  Tourvllle  v.  Railroad,  148 
Mo.  614,  50  S.  W.  300,  71  Am.  St  Rep.  650; 
Riley  V.  Sherwood,  155  Ma  87,  55  S.  W.  877. 
In  the  case  of  Metropolitan  Bank  v.  Taylor, 
62  Mo.  338,  It  Is  said:  "When  the  case  of 
Roberts  v.  Cooper,  20  How.  467,  15  L.  Ed.  969, 
was  before  the  Supreme  Court  of  the  United 
States  the  second  time,  after  it  had  been 
tried  In  the  circuit  court  on  the  principles 
established  by  the  Supreme  Court  in  the  first 
trial,  it  was  decided  that  the  court  could  not 
be  compelled,  on  a  second  writ  of  error  In  the 
same  case,  to  review  their  decision  on  the 
first;  that  after  a  case  had  been  brought  there 
and  decided,  and  a  mandate  Issued  to  the 
court  below,  if  a  second  writ  of  error  was 
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sued  out,  It  brought  up  for  review  nothing 
but  the  proceedings  subsequent  to  the  man- 
date; that  none  of  the  questions  which  were 
before  the  court  on  the  first  writ  of  error 
could  be  reheard  or  examined  upon  the  sec- 
ond, and,  to  allow  a  second  writ  of  error  or 
appeal  to  a  court  of  last  resort  on  the  same 
questions  which  were  open  to  dispute  in  the 
first,  would  lead  to  endless  litigation,  for 
there  would  be  no  end  to  a  suit.  If  every  liti- 
gant could  by  repeated  appeals  comi)el  a  court 
to  listen  to  criticisms  on  their  opinions,  or 
speculate  on  chances  from  changes  In  Its 
members." 

There  are  several  errors  assigned  by  de- 
fendants which  are  claimed  to  have  occurred 
after  the  Judgment  was  reversed  and  the 
cause  remanded  to  be  proceeded  with  as  di- 
rected by  this  court  The  first  of  these  Is  as 
to  the  appointing,  in  vacation,  commissioners 
to  assess  the  damages,  when  the  mandate  of 
this  court  directed  the  lower  court  to  appoint 
commissioners.  The  contention  Is  that  when 
directions  are  given  by  a  court  to  do  an  act, 
which  under  the  express  terms  of  the  law 
may  be  done  either  by  the  "court,"  or  by  "the 
judge  In  vacation,"  such  directions  are  dis- 
tinct orders  for  the  court  to  act,  and  bar  ac- 
tion by  the  Judge  thereof;  that  where  the  law, 
or  the  order  of  a  higher  court,  requires  action 
by  a  circuit  court,  such  action  cannot  prop- 
erly be  taken  by  the  Judge  in  vacation.  This 
objection  seems  to  us  to  be  without  merit, 
and  for  the  following  reasons:  In  the  first 
place,  the  statute  (section  1266,  Rev.  St  1899) 
anthorizles  the  circuit  court,  or  judge  thereof 
In  vacation,  to  appoint  such  commissioners, 
and  we  do  not  think  the  mandate,  while  it 
directed  the  court  to  appoint  the  commission- 
ers, had  the  effect  of  prohibiting  the  judge 
from  so  doing;  and  his  appointment  of  them 
was  a  substantial  compliance  with  the  man- 
date and  an  exercise  of  the  power  conferred 
upon  him  by  statute.  In  the  next  place, 
upon  exceptions  filed  by  defendants  to  the  re- 
port of  the  commissioners,  the  case  was  tried 
before  a  Jury,  who  found  that  defendants' 
property  had  been  damaged  In  the  sum  of 
flO.OOO,  for  which  sum,  and  costs  of  suit. 
Judgment  was  thereafter  rendered  In  their 
favor  against  the  plaintiff.  So  that  defend- 
ants have  no  right  whatever  to  complain  of 
the  manner  in  which  the  commissioners  were 
appointed. 

Under  the  facts  disclosed  by  the  record, 
we  do  not  think  the  Cape  Girardeau  &  The- 
bes Terminal  Railroad  a  necessary  party 
to  this  litigation;  hence  no  error  was  com- 
mitted In  refusing  it  to  become  a  party  de- 
fendant 

It  Is  said  for  defendants  that  the  trial 
court  committed  error  In  permitting  the 
plaintiff  to  introduce  and  read  In  evidence 
the  official  document  and  record  reciting  the 
fact  of  the  appointment  of  commissioners 
and  their  award  of  damages  in  the  sum  of 
$8,12<X    But  this  seems  to  be  a  misappre- 


hension of  the  facts  disclosed  by  the  record, 
which  shows  that  when  Mr.  Miller,  attorney 
for  plaintiff,  offered  in  evidence  the  order 
made  on  the  24th  of  March,  1903,  appointing 
commissioners  to  assess  the  damages  to  the 
defendants,  R.  O.  Stone,  R.  M.  Finley,  and 
Mrs.  Finley,  an  objection  was  Interposed  by 
counsel  for  defendants  to  the  effect  that  the 
order  was  void  npon  the  ground  that  the 
court  was  without  authority  to  make  It  and 
that  it  was  irrelevant,  immaterial,  and  In- 
competent, and  did  not  tend  to  prove  any  1»- 
sue  In  the  case.  The  objection  was  over- 
ruled, and  defendants  saved  exception.  The 
notice  to  the  attorney  for  defendants  of 
the  purpose  of  plaintiff  to  make  application 
to  Judge  Fort,  at  the  time  and  place  therein 
named,  for  the  appointment  of  commission- 
ers to  assess  the  damages,  if  any,  growing 
out  of  the  appropriation  of  the  land  is  the 
petition  described,  the  order  appointing  them, 
their  report,  together  with  the  amount  of 
damages  fixed  by  the  report,  were  all  ad- 
mitted in  evidence  without  objection.  The 
objection  interposed  went  no  further  than 
to  the  order  appointing  commissioners  to 
assess  the  damages,  and  it  follows  that  there 
was  no  foundation  for  this  contention. 

Defendants  assert  that  there  was  no  evi- 
dence that  plaintiff  endeavored  to  agree  with 
them,  or  either  of  them,  as  to  the  price  to 
be  paid  for  said  property,  and  intimate  that 
there  was  no  averment  In  the  petition  as  to 
a  failure  to  agree  upon  the  price  or  compen- 
sation to  be  paid  therefor,  and  that  therefore 
the  court  was  without  jurisdiction  of  the 
case.  The  petition  alleges  that  the  "peti- 
tioner has  endeavored  to  agree  with  defend- 
ants, and  each  of  them,  upon  the  price  to 
pay  for  said  property,  but  has  been  unable 
to  amicably  settle,  or  to  ag^'ee  at  all,  upon  a 
proper  compensation  to  either  of  the  parties 
defendant."  That  the  court  had  Jurisdic- 
tion of  the  parties  and  the  subject-matter 
of  the  controversy  clearly  appears  from  the 
record,  and,  even  were  it  true  that  there  was 
no  evidence  in  support  of  this  allegation,  such- 
fact  would  not  oust  the  court  of  its  jurisdic- 
tion. Nor  was  It  necessary  for  plaintiff  "to 
sustain  this  averment  of  the  petition  by  oral 
testimony"  (Cory  v.  Chicago,  B.  &  E.  By. 
Co.,  100  Mo.  282,  18  S.  W.  346),  but  It 
might  be  done  by  facts  and  circumstances,  of 
which  there  was  an  abundance  in  this  case 
to  show  that  no  efforts,  however  strenuous, 
upon  the  part  of  the  plaintiff,  would  have  re- 
sulted in  such  agreement 

The  sixth  instruction  given  for  plaintiff 
Is  criticised,  upon  the  ground  that  it  per- 
mitted a  reduction  of  the  compensation  to 
defendants  for  the  taking  of  their  land  by 
"benefits"  supposed  to  be  conferred  on  the 
remainder  of  defendants'  "property"  by  the 
bridge  approaches.  This  question  has  been 
adjudicated  adversely  to  defendants'  con- 
tention upon  several  different  occasions,  as 
will  appear  from  the  decisions  of  this  court 
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to  be  noted.  In  Combs  v.  Smith,  78  Mo.  82, 
it  la  held  that  the  benefits  for  which  a  rail- 
road company  are  entitled  to  be  allowed.  In 
establishing  the  damages  snstained  by  a 
landowner  by  reason  of  the  appn^tiatlon  of 
his  land  for  the  road,  are  snch  as  the  land 
derives  from  the  location  of  the  road  through 
It,  and  are  not  enjoyed  by  other  lands  in  the 
tame  neighborhood.  Newby  y.  Platte  Ooun- 
ty,  K  Mo.  258;  St  Louis  &  St  Joseph  R. 
R.  Co.  V.  Richardson,  45  Mo.  466;  Railroad 
T.  StoA  Yards,  120  Mo.  541,  25  S.  W.  399; 
Railroad  v.  Knapp,  Stont  &  Co.,  160  Mo. 
396,  61  S.  W.  800.  And  the  benefits  peculiar 
to  that  portion  of  the  property  which  is  not 
taken,  and  which  are  not  common  to  the 
public  at  large,  may  be  set  off  against  the 
damages  assessed  for  the  appropriating  of 
the  property.  This  rule  was  not  changed 
by  the  Constitution  of  1876.  Daugherty  v. 
Brown,  91  Mo.  26,  3  8.  W.  210;  Kansas 
City  V.  Martin,  117  Mo.  446,  23  8.  W.  127; 
Lingo  V.  Burford,  112  Mo.  149,  20  S.  W.  459; 
Bennett  v.  Hall,  184  Mo.  407,  83  S.  W.  439. 

While  we  recognize  the  right  as  well  as 
the  dnty  of  this  court  to  change  its  former 
ruling  in  the  same  case  in  order  to  correct 
or  render  harmless  any  error  therein,  it 
will  only  do  BO  when  it  becomes  satisfied 
that  error  was  committed,  or  for  some  reason 
more  cogent  tlian  Is  presented  by  the  record 
In  this  case.  The  former  opinion  was  well 
considered,  as  was  every  phase  of  the  case 
then  presented  by  the  record.  It  is,  we 
tbink.  In  no  way  erroneous,  and  should  not 
therefore  be  disturbed.  The  act  of  Congress 
authorizing  the  construction  of  the  bridge 
was  passed  January  26,  1901  (21  Stat  744, 
c;  181,  {  13),  and  provides  that  the  con- 
struction thereof  should  be  commenced  with- 
in one  year,  and  completed  within  three 
years,  after  the  passage  of  the  act,  and.  If 
not  completed  within  that  time,  the  act 
should  become  null  and  void  and  all  the 
rights  conferred  thereby  cease  and  determine. 
The  presumption  will  be  indulged  that  It 
was  completed  within  the  time  specified,  and 
that  plaintiff,  relying  upon  the  former  de- 
cision of  this  court  expended  a  vast  amount 
of  money  in  the  construction  of  said  bridge 
and  approaches,  which,  in  the  event  said  de- 
cision were  overruled,  could  but  result  In 
great  injury  to  plaintiff  and  other  Investors 
who  acted  upon  the  faith  of  that  decision. 

We  might  therefore  predicate  our  declina- 
tion to  overrule  that  decision  upon  the  doc- 
trine of  stare  decisis,  but  do  not  Invoke  that 
doctrine ;  nor  do  we  think  It  at  all  necessary 
to  the  conclusion  which  we  have  reached, 
which  is  that  the  Judgment  should  be  af- 
flrmed.    It  Is  so  ordered. 

MARSHAUi,  OANTT,  FOX,  and  IiAMM, 
JJ.,  concur.  BRACE,  O.  J.,  and  VALLIANT. 
J.,  dissent  upon  the  ground  expressed  In  the 
dissentii^  opiniOD  In  the  formflr  appeal. 


STATE  T.  HEIMBEROER. 

(Supreme  Court  of  Missouri,  Division  No.  2, 
March  6,  1906.) 

HOKICIDB— SumOIBNOT     OF     BVIDBHCH— AB- 

SAtTLT  WITH  Intent  to  Kill. 

On  a  prosecution  for  an  assault  with  In- 
tent to  kill,  held  that  the  evidence  was  suf- 
ficient to  warrant  a  conviction  for  assault 
with  intent  to  kill,  without, malice. 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Otto  Helmberger  was  convicted  of  the 
crime  of  an  assault  with  Intent  to  kill,  without 
malice,  and  appeals.    Affirmed. 

Bass  &  Wilson,  for  appellant  The  At- 
torney General  and  Rush  O.  Lake,  for  the 
State. 

BURGESS,  P.  J.  On  the  leth  day  of  Sep- 
tember, 1904,  there  was  filed  In  the  office  of 
the  clerk  of  the  circuit  court  of  the  dty  of 
St  Louis,  by  the  assistant  circuit  attorney  of 
said  city,  an  Information,  In  due  form,  char- 
ging the  defendant  with  having  feloniously, 
willfully,  on  purpose,  and  of  his  malice  afore- 
thought, shot  at  and  wounded  one  Stephen 
Cornelius,  with  Intent  the  said  Cornelius  to 
kill.  Defendant,  thereaft^,  at  the  December 
term,  1904,  of  said  court,  was  put  upon  his 
trial  for  the  offense  charged  against  him, 
found  guilty  of  an  assault  with  intent  to  kill, 
without  malice,  and  his  punishment  assessed 
at  imprisonment  In  the  penitentiary  for  a 
term  of  two  years.  From  the  Judgment  and 
sentence  he  appeals. 

The  facts,  brlefiy  stated,  are  that  on  the 
6th  day  of  July,  1904,  Stephen  Cornelius  and 
some  friends  were  in  the  saloon  kept  and 
conducted  by  the  defendant  In  the  city  of  St 
Louie,  when  a  dispute  arose  between  defend- 
ant and  Cornelius  over  the  amount  owed  by 
Cornelius  to  defendant  for  drinks.  Cornelius 
offered  to  pay  defendant  what  was  due  him, 
when  defendant  said:  "Just  put  it  in  your 
pocket" — and  the  dispute  appeared  to  be  set- 
tled. Shortly  thereafter,  the  defendant  made 
preparations  to  close  the  saloon.  He  i;>ut  on 
his  coat  and  hat,  came  around  to  the  end  of 
the  bar,  and  said:  "Well,  yon  fellows  will 
have  to  get  out  of  here."  He  then  pulled 
out  his  revolver,  waived  it  around  his  head, 
and  said  to  those  in  the  saloon :  "I  will  give 
you  five  minutes  to  get  out  of  here."  Cor- 
nelius replied :  "AH  right.  Otto.  If  you  will 
make  it  five  minutes,  we  will  Just  take  the 
limit"  Defendant  then  presented  his  pistol 
at  Cornelius  and  shot  him,  the  ball  penetrat- 
ing his  Jaw,  knocking  out  one  of  his  teeth 
and  fracturing  the  bone.  The  defendant  in- 
troduced evidence  tending  to  show  his  good 
character  for  peace  and  quietness.  Testifying 
in  his  own  behalf,  he  said  that  be  shot  in 
self-defense,  that  he  thought  Cornelius  had  a 
gun,  and  that  he  started  for  defendant  Just 
before  he  fired  the  shot  Defendant  Is  not 
represented  In  this    court    The    oourt    In- 
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strncted  for  shooting  with  Intent  to  kill,  with 
and  without  malice,  and  also  upon  self-de- 
fense. 

The  information  is  in  dne  form:  The  In- 
structions covered  every  phase  of  the  case, 
are  unobjectionable;  and  the  verdict  of  the 
Jury  was  well  warranted  by  the  evidence. 

Finding  no  reversible  error  In  the  record, 
we  aflSrm  the  Judgment    All  concur. 


EUjIOTT  v.  JACKSON  COUNTT. 

(Supreme   Court  of   Missouri,  Division  No.  2, 
March  6,  1006.) 

DiSTBicr  AND  Pbosecutinq  Attobnets — Dep- 
uties— Statutory  Provisions. 

Rev.  St.  1899,  §  3286  (Acts  1893,  pp. 
168,  169),  provides  that  the  prosecuting  at- 
torney in  a  county  having  a  population  of 
100,000  and  less  than  300,000  shall  be  entitled 
to  such  a  number  of  deputies  and  assistants  to 
be  appointed  by  him  as  the  county  court  shall 
deem  necessary,  and  such  deputies  and  assistants 
shall  be  divided  into  classes  and  paid  as  fol- 
lows: Class  A,  chief  deputy,  $1,5()0  per  year; 
class  B,  assistants  or  deputies,  $1,200  per 
year.  Section  3287  provides  that  the  appomt- 
ment  and  number  of  deputies  and  assistants 
of  a  prosecutine  attorney,  not  expressly  fixed 
by  this  article,  sliall  be  subject  to  the  approval 
of  the  Judges  of  the  criminal  court  Held,  that 
only  one  chief  deputy  can  be  api>ointed  in  a 
county  of  the  class  named,  and  the  criminal 
court  has  power  only  to  determine  the  number 
to  be  appomted  in  class  B. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  James  Gibson,  Judge. 

Action  by  George  N.  Elliott  against  Jack- 
son county.  From  a  Judgment  in  favor  of 
defendant,   plaintiff   appeals.    Affirmed. 

George  N.  Elliott,  for  appellant  John  A. 
Sea,  for  respondent 

GANTT,  J.  This  Is  an  action  brought 
by  the  plaintiff,  as  attorney  at  law,  for  bal- 
ance of  salary,  which  he  claims  is  due  him 
as  assistant  prosecuting  attorney  of  Jack- 
son county,  for  the  months  of  February, 
March,  April,  May,  and  June,  1896,  amounting 
in  the  aggregate  to  $125,  with  Interest  on  the 
same  from  July  1,  1806.  In  his  petition 
he  alleges  that  Jackson  county  in  the  year 
1896  contained  a  population  of  more  than 
100,000  and  less  than  300,000  inhabitants; 
that  on  or  about  the  Ist  day  of  January,  1896, 
he  was  appointed  assistant  prosecuting  at- 
torney, in  class  A  of  said  Jackson  county, 
by  W.  T.  Jamison,  the  prosecuting  attorney 
of  Jackson  county,  and  that  said  appoint- 
ment was  approved  by  the  Judge  of  the  crim- 
inal court  of  Jackson  county,  and  thereupon 
plaintlft  was  duly  commissioned  and  quail- 
fled  and  entered  upon  the  performance  of, 
and  performed  the  duties  of  said  assistant 
attorney,  class  A,  from  the  1st  day  of  January, 
1896,  up  to  and  Including  the  Ist  day  of 
December,  1896;  that  the  salary  of  said 
office  established  by  law  for  said  time  was 
$1,500  per  year,  payable  by  the  defendant 
Jackson  county,  to  the  plalntlfF  in  monthly 
Installments  of  $125;   that  during  said  time 


the  said  W.  T.  Jamison  as  prosecuting  at- 
torney made  up  and  presented  to  the  couuty 
court  of  Jackson  county,  for  allowance  and 
payment  a  monthly  pay  roll  Including  $125 
for  plalntlfF  for  every  month  of  said  year  of 
1896;  that  the  county  court  of  the  defend- 
ant, Jackson  county,  refused  to  allow  and 
pay  plaintifC  for  the  months  of  February, 
March,  April,  May,  and  June,  the  full  in- 
stallment of  $125  a  mouth,  but  allowed  and 
paid  plaintifF  the  sum  of  $100  per  month 
for  said  five  months,  which  was  accepted  by 
plaintifF  on  account;  that  the  sum  of  $25 
per  month  for  the  said  five  months  amount- 
ing to  $126  is  still  due  plalntlfT  from  the  de- 
fendant, on  said  salary  account  with  inter- 
est from  July  1,  1896. 

The  answer  of  the  county  was  a  general 
denial  of  all  the  allegations  in  the  petition, 
except  that  the  defendant  county  contained 
a  population  of  more  than  100,000  and  less 
than  300,000  inhabitants,  and  then  set  up 
the  following  defense:  "The  defendant, 
further  answering,  states  that  in  the  year 
1896  W.  T.  Jamison  was  the  duly  qualified 
and  acting  prosecuting  attorney  of  Jackson 
county,  and  as  such  he  appointed  George  A. 
Neal  as  assistant  prosecuting  attorney  in 
class  A,  which  appointment  was  approred 
by  the  Judge  of  the  criminal  court  of  Jack- 
son county.  Mo.;  that  said  George  A.  Neal 
occupied  said  position  from  the  montb  of 
February,  1895,  until  on  or  about  the  Ist 
day  of  July,  1896,  and  that  during  the 
months  mentioned  in  the  petition,  to  wit. 
February,  March,  April,  May,  and  June,  the 
count  court  of  Jackson  county  recognized 
said  George  A.  Neal  as  the  only  assistant 
prosecuting  attorney  in  said  county  In  class 
A,  and  as  such  paid  him  his  salary  as  said 
assistant  In  class  A.,  for  and  during  said 
months,  and  said  Neal  was  the  only  assist- 
ant prosecuting  attorney  of  said  county  in 
said  class  A,  during  said  montha  The  de- 
fendant, for  further  answer  and  defense, 
states  that  in  the  month  of  August.  1900. 
plaintifF  presented  his  claim  here  sued  on, 
to  the  county  court  of  said  Jackson  county, 
and  on  the  29th  of  August,  1900,  said  court 
took  up  said  claim  for  hearing  and  after 
considering  the  same,  rendered  the  following 
Judgment  thereon,  to  wit:  'In  the  Matter 
of  the  Claim  of  George  N.  Elliott  Now, 
this  matter  coming  on  to  be  heard,  and  the 
court  having  considered  the  same,  flnda  in 
favor  of  the  county,  for  the  following 
reasons:  First,  the  county  does  not  owe  the 
debt;  second,  the  claim  has  heretofore  been 
adjudicated  in  this  court,  and  the  claim  re- 
fused and  denied.'  Defendant  says  that  by 
said  proceedings  in  the  county  court,  and 
by  Judgment  aforesaid  on  the  claim  here 
sued  on,  the  said  claim  and  cause  of  action 
of  plaintiff  has  been  finally  adjudicated, 
and  defendant  pleads  the  said  judgment  and 
adjudication  in  bar  of  this  action  as  an 
estoppel  of  the  prosecution  of  this  cause. 
And  defendant  further  answering  says,  that 
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during  fbs  months  of  Febnuiry,  Miarcb, 
April.  May,  and  June,  the  county  court 
recog^ilsed  aa  the  chief  deputy  and  asaiBt- 
ant  In  class  A,  to  the  prosecuting  attorney, 
said  George  A.  Neal,  paid  him  the  salary  of 
such  assistant,  to  wit,  $125  per  month,  for 
each  of  said  months.  The  county  court  rec- 
ognized aa  an  assistant  In  class  B,  to  said 
prosecuting  attorney,  the  plaintiff  herein 
daring  all  of  said  months  and  paid  him  the 
salary  of  $100  per  month,  which  plaintiff 
accepted  for  each  of  said  months,  and  plain- 
tiff became  and  Is  estopped  to  deny  that  he 
was  In  said  class  B  of  assistants  to  said 
prosecuting  attorney  during  said  -  months. 
Plaintiff  has  been  paid  all  to  which  he  was 
oitltled  and  defendant  owes  him  nothing." 

The  jury  was  waived,  and  the  cause  was 
tried  by  the  circuit  court  of  Jackson  county, 
at  the  January  term,  1901,  and  Judgment 
rendered  In  favor  of  the  defendant  A  mo- 
tion for  a  new  trial  was  filed,  heard,  and 
overruled,  and  the  plaintiff  appealed  to  the 
Kansas  City  Court  of  Appeals,  and  that 
court,  at  the  March  torm,  1903,  transferred 
the  cause  to  this  court  because  the  county  of 
Jackson  Is  a  party  to  the  suit 

No  declarations  of  law  were  asked  or  re- 
fused by  the  clrcnlt  court,  and  no  special 
finding  of  facts  was  made  by  the  said  court. 
It  seems  to  be  mutually  conceded  by  counsel, 
however,  that  the  Judgment  of  the  clrcnlt 
court  was  based  on  the  ground  that  section 
3286,  Rev.  St  1809  (Acts  1S&3,  p.  168)  con- 
templated and  provides  for  but  one  chief 
deputy  In  the  office  of  the  prosecuting  attor- 
ney of  Jackson  county,  and  that  the  Judge 
of  the  criminal  court  had  no  authority  to 
fix  the  nomber  of  deputies  or  assistants  for 
the  prosecuting  attorney,  except  in  class  B, 
and  that  as  the  record  shows,  that  at  the  time 
for  which  plaintiff  seeks  jray  for  his  services, 
George  A.  Neal,  Bsq.,  was  holding  the  posi- 
tion of  chief  deputy,  class  A,  under  Prosecut- 
ing Attorney  Jamison,  the  duly  qualified  act- 
ing prosecuting  attorney  of  Jackson  county. 
It  was  manifest  that  plaintiff  was  not  enti- 
tled to  the  salary,  for  said  months,  of  the 
chief  deputy  in  class  A.  The  statute  upon 
which  plaintiff  bases  his  claim  Is  the  act  of 
1903,  now  article  2  of  cliapter  27.  Rev.  St 
1899,  which  fixes  the  fees  for  certain  otflcers 
In  counties  having  population  of  100,000  or 
less  than  300,00a  Section  3286  provides: 
"Bach  of  the  above  named  officers  [among 
others,  prosecuting  attorney]  in  any-  such 
connty  shall  be  entitled  to  such  a  number  of 
deputies  and  assistants,  to  be  appointed  by 
such  official  as  the  county  court  shall  deem 
necessary  for  the  prompt  and  proper  discharge 
of  the  duties  of  their  various  offices  and  such 
deputies  and  assistants  shall  be  divided  into 
classes  as  follows,  and  be  paid  In  the  same 
manner  as  the  officers:  Class  A,  chief  dep- 
uty ;  class  B,  assistants  or  deputies ;  and  class 
C  office  clerks  or  copyists.  Class  A  shall 
be  paid  $1,600  per  year;  class  B,  $1,200  per 
Tear;  dass  C,  $900  per  year."  Section  8287 
fi2S.W.— 81 


provides :  "The  appointment  and  number  of 
deputies  and  assistants  of  a  clerk  of  the  crim- 
inal court,  the  marshal  and  prosecuting  at- 
torney, not  expressly  fixed  by  this  article, 
shall  be  subject  to  the  approval  of  the  Judges 
of  the  criminal  court  of  the  connty  and  spe- 
cial deputies  and  assistants  shall  not  exceed 
the  nomber  determined  by  said  Judges  to  be 
necessary  aids  for  the  performance  of  the 
duties  of  said  offices  respectively."  It  is  ad- 
mitted by  the  plaintiff  that  the  prosecuting 
attorney  Jamison,  on  the  9th  of  February, 
1805,  appointed  George  A.  Neal  assistant 
prosecuting  attorney  in  class  A,  and  that  Mr. 
Neal  during  the  year  1895,  and  up  to  July, 
1890,  performed  the  duties  of  deputy  prose- 
cuting attorney  in  class  A,  and  was  paid  the 
salary  of  $1,500  a  year  in  monthly  Install- 
ments, up  to  the  1st  day  of  July,  1896.  It  la 
also  admitted  that  plaintiff  was  appointed 
assistant  prosecuting  attorney  in  class  B,  In 
1895,  and  acted  and  performed  the  duties  of 
assistant  in  class  B,  until  abont  the  1st  day 
of  January,  1806,  when  Mr.  James  S.  Botsford 
resigned  his  position  as  assistant  prosecuting 
attorney  under  said  Jamison,  whereupon  said 
plaintiff  was  appointed  by  said  Jamison  to 
deputyship  in  class  A,  in  January,  1896,  but 
no  record  was  made  by  the  court  in  term 
time  approving  this  appointment  of  Mr.  Bl- 
Ilott  the  plaintiff.  There  is  no  record  entry 
of  plaintiflTs  appointment  except  the  one 
appointing  him  deputy  or  assistant  in  class 
B.  Under  these  circumstances  the  county 
court  refused  to  pay  him  the  salary  pre- 
scribed for  the  chief  deputy  In  class  A,  or 
$1,500,  but  did  pay  him  for  each  month  $100, 
the  salary  prescribed  for  deputies  in  class  B. 
The  plaintiff  now  insists  on  this  appeal 
that  he  is  entitled  to  recover  that  portion  of 
the  salary  of  chief  deputy  In  class  A,  which 
the  county  court  refused  to  pay  him.  We 
think  that  section  8286  of  the  Statutes  plainly 
provides  for  only  one  chief  deputy  in  class 
A,  for  the  prosecuting  attorney,  and  that 
as  Mr.  Neal  had  already  been  appointed 
deputy  in  class  A,  and  was  holding  that  posi- 
tion when  the  prosecuting  attorney  attempt- 
ed to  make  another  chief  deputy  In  class  A, 
the  appointment  of  the  plaintiff  in  that  class 
was  without  authority  of  law  and  the  conn- 
ty court  properly  refused  to  pay  him  the  sal- 
ary of  chief  deputy,  and  that  the  Judgment 
of  the  circuit  court  was  unquestionably  cor- 
rect The  number  of  deputies  in  class  A  was 
specifically  fixed  by  the  statute  and  was  lim- 
ited to  one  chief  deputy,  nor  will  It  avail  the 
plaintiff  that  the  prosecuting  attorney  with 
the  approval  of  the  criminal  court  had  in 
1895  appointed  two  chief  deputies  In  the  per- 
sons of  Mr.  Neal  and  Mr.  Botsford.  When 
Mr.  Botsford  resigned,  Mr.  Neal  remained  the 
only  chief  deputy  which  the  statute  permit- 
ted, and  there  was  no  authority  in  tlie  prose- 
cuting attorney  to  appoint  another  chl«>f  dep- 
uty until  Mr.  Neal  resigned  his  position  on 
the  1st  day  of  July,  1896.  The  statute  (sec- 
tion 3287)  only  permitted  the  Judge  of  the 
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criminal  court  a  discretion  as  to  tbe  appoint- 
ment and  number  of  deputies  for  the  prose- 
cuting attorney  when  the  number  was  not  ex- 
pressly fixed  by  the  statute,  but  tbe  statute 
fixes  clearly  and  distinctly  that  the  prosecut- 
ing attorney  shall  a]n>oint  only  one  chief 
deputy  in  class  A,  and  therefore,  tbe  attempt 
to  appoint  more  than  one  assistant  in  that 
class  was  clearly  beyond  tbe  power  of  tbe 
prosecuting  attorney,  even  with  the  approval 
of  the  court  so  as  to  entitle  him  to  the  salary 
fixed  for  the  one  chief  deputy.  The  dire  re- 
sults which  plaintlfT  anticipates  from  this 
construction  of  the  statute,  to  wit,  that  all 
of  his  official  acts  as  assistant  prosecuting 
attorney  would  be  null  and  void,  cannot  fol- 
low. That  plalntifF  was  an  assistant  prose- 
cuting attorney,  and  all  bis  acts  as  such 
valid,  at  least  as  to  third  persons,  is  not  a 
question  in  this  case.  The  question  is  one 
simply  of  salary  and  whether,  under  tbe 
pleadings  and  evidence  in  this  case,  he  was 
entitled  to  the  salary  of  chief  deputy.  As 
we  understand  tbe  Judgment  of  the  circuit 
court,  it  simply  adjudged  that  Inasmuch  as 
the  prosecuting  attorney  had  one  chief  deputy 
de  Jure  and  de  facto,  there  was  no  authority 
to  appoint  plaintiff  chief  deputy,  and  require 
tbe  county  court  to  pay  him  the  salary  of 
chief  deputy  In  spite  of  the  plain  statutory 
provision  for  the  payment  of  the  fees  of  tbe 
prosecuting  attorney  and  his  deputies.  Hav- 
ing reached  this  conclusion,  it  Is  unnecessary 
to  pass  upon  any  other  contention  in  the  case. 
The  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

BURGESS,  P.  J.,  and  VOX,  3^  concur. 


MILLER  V.  BATLESS  et  al. 

(Supreme  Court  oi  Missouri.    Division  No.  2. 
March  6,  1906.) 

1.  Covenants — Genbbai,  and  SpkoiaI/— Lna- 

TATION. 

General  covenants  in  a  deed  whether  ex- 
press or   implied   from   the  use   of '  the  words 

grant,  bargain  and  sell,"  as  provided  by 
Rev.  St  1899,  i  907,  are  not  restricted  by 
special  covenants  unless  they  are  so  irrecon- 
cilable that  they  cannot  all  have  full  force, 
or  unless  tbe  limited  covenant  refers  to,  or  is 
connected  with  the  general  covenants  in  such 
a  manner  as  to  show  that  the  intention  of 
the  grantor  was  to  restrain  the  effect  of  the 
general  covenants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent.  Dig.  Covenants,  S  35.] 

2.  Save. 

Where  a  deed  contained  the  words  "grant, 
bargain  and  sell,"  but  thereafter  provided  that 
it  was  expressly  understood  "in  the  conveyance 
and  in  tbe  covenants  therein"  that  the  grantors 
would  warrant  and  defend  the  title  against 
the  lawful  claims  of  themselves,  their  heirs, 
and  those  through  whom  they  claimed,  the 
implied  covenants  of  warranty  and  seisin  were 
limited  by  the  subsequent  covenant  so  as  to 
relieve  the  grantors  from  liability  for  claims 
arising  outeide  their  chain  of  title. 

Appeal  from  Circuit  Court,  Barry  County ; 
Henry  C.  Pepper,  Judge. 


Action  by  B.  B.  Miller  against  J.  M.  Bay- 
less  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Edward  J.  White,  for  appellant  Darte 
&  Steele,  for  respondents. 

OANTT,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  circuit  court  of  Barry  county. 
Mo.,  sustaining  a  demurrer  to  tbe  petition 
of  the  plaintiff  and  rendering  final  Judgment 
thereon  for  tbe  defendant  The  appeal  in  tbe 
first  instance  was  taken  to  tbe  8t  Louis 
Court  of  Appeals  and  tbe  Judgment  of  tbe 
circuit  court  affirmed,  but  one  of  tbe  Judges 
of  tbe  said  court  being  of  tbe  opinion  tbat 
tbe  Judgment  of  the  court  was  in  conflict 
with  a  prior  decision  of  tbe  said  court  It 
was  ordered  that  tbe  cause  be  certified  to 
this  court  for  determination  under  tbe  provi- 
sions of  tbe  Constitution.  Tbe  facts  of  the 
case  fully  appear  in  the  opinion  of  Jndige 
Goode  in  tbe  St  Louis  Court  of  Appeals, 
74  S.  W.  648.    The  opinion  is  as  follows: 

"On  February  1,  1893,  John  Bayless,  Thom- 
as Allen,  and  their  wives,  executed  a  deed 
to  W.  A.  Stilley,  which  purported  to  convey 
tbe  title  to  certain  land  In  Barry  county.  Mo., 
to  the  grantee,  Stilley.  The  granting  clause 
in  the  deed  recites  that  tbe  grantors  'do  by 
these  presents,  grant  bargain,  and  sell,  con- 
vey, and  confirm  unto  tbe  said  party  of  the 
second  part,  bis  heirs  and  assigns  the  fol- 
lowing lots,  tracts,  and  parcels  of  land,'  de- 
scribing tbe  same.  Following  the  description 
is  a  habendum  clause  of  the  following  tenor: 
'to  have  and  to  bold  the  premises  aforesaid 
unto  said  party  of  the  second  part  and  unto 
his  heirs  and  assigns,  forever ;  that  tbe  said 
premises  are  free  and  clear  of  any  incom- 
brances  done  by  them,  and  it  is  expressly 
understood  in  this  conveyance  and  in  tbe 
covenants  herein  that  the  grantors  will  war- 
rant and  defend  the  title  to  said  premises  on- 
to the  said  party  of  the  second  part  and  unto 
bis  heirs  and  assigns,  forever,  against  the 
lawful  claims  and  demands  of  themselves, 
their  belrs,  or  those  through  whom  they 
claim,  except  for  taxies  to  become  due.' 
After  Stilley  bought  tbe  land  it  passed  by 
mesne  conveyances,  mostly  in  the  nature  of 
general  warranty  deeds,  to  tbe  plaintiff  Mil- 
ler, who  acquired  tbe  title  July  11,  1898. 
Miller  instituted  this  action  February  5, 1902, 
on  tbe  covenants  contained  in  tbe  deed  made 
by  Bayless  and  Allen  to  Stilley.  The  court 
sustained  a  demurrer  to  the  petition,  tbe 
plaintiff  refused  to  plead  further,  final  Judg- 
ment was  entered  on  the  demurrer  in  favor 
of  tbe  defendant  from  which  Judgment  the 
cause  was  appealed  to  this  court 

"Tbe  petition  states  tbe  execution  of  tbe 
deed  containing  tbe  covenants  In  question, 
and  alleges  tbat  It  contained  tbe  covenants 
implied  from  the  words  'grant  bargain,  and 
sell,'  and  of  general  warranty;  tbat  by  its 
terms  the  defendants  covenanted  that  they 
were  seised  of  an  indefeasible  estate  in  fee 
simple  In  tbe  premlsea  conveyed,  and  bad 
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good  right  to  coavej  the  same;  that  Stllley 
paid  $100  as  a  consideration  for  the  land. 
Mesne  conyeyances  are  then  stated,  which 
lafflced  to  pass  whatever  title  Stllley  ac- 
qnlred  to  the  plaintiff,  the  petition  alleging 
that  they  also  passed  to  the  plaintiff  the 
covenants  of  seisin  and  general  warranty, 
w  that  those  covenants  became  operative  in 
favor  of  plaintiff.  It  Is  next  averred  that 
the  said  covenants  were  broken  and  violated 
by  the  defendants  In  this:  that  defendants 
did  not  have  the  legal  right  to  the  premises 
at  the  date  of  their  conveyance,  nor  the 
right  to  the  possession  nor  the  possession 
thereof;  but  that  the  land  was  then  in  a 
raw,  uncnltlvated  state,  in  the  possession  of 
m  one,  and  remained  In  this  condition  un- 
til August,  1897,  when  one  F.  R.  Cartwrlght 
porchased  the  outstanding  title,  which  was 
held  by  T.  J.  0>rpeny  at  the  date  of  said  con- 
veyance by  the  defendants.  The  petition 
avers  that  Cartwrlght,  aftw  purchasing  the 
land.  Immediately  entered  into  possession, 
and  excluded  the  plaintiff  from  possession  un- 
der a  better  title  to  said  premises  held  by 
blm,  than  plaintiff  had,  or  than  had  been 
derived  from  the  defendant.  The  petition 
avers  that  at  the  date  of  the  execution  and 
delivery  of  the  deed  to  Stllley  containing  the 
covenants  sued  on  defendants  did  not  own 
the  land,  but  that  the  title  was  then  out- 
standing In  the  heirs  of  one  Turner;  that 
Cartwrlght,  at  the  date  of  his  entry  Into 
possession  in  August,  1887,  entered  and 
claimed  the  land  under  a  superior  outstand- 
ing title,  which  existed  at  the  date  of  the 
conveyance  executed  by  the  defendants ;  but 
that  until  the  entry  of  Cartwrlght  no  claim 
was  made  to  said  premises  under  the  par- 
amount title,  nor  was  there  an  eviction  of  the 
plaintiff  or  bis  grantors  from  the  premises. 
The  damages  which  plaintiff  sustained  by 
reason  of  the  alleged  breach  of  the  covenants 
are  then  stated,  and  Judgment  prayed  for 
their  amount.  The  demurrer  filed  by  the 
defendants  states  two  grounds:  That  the 
plaintiff  had  no  capacity  to  sue;  that  the 
petition  does  not  state  sufficient  facts  to  con- 
sltnte  a  cause  of  action  against  the  defend- 
ants. The  deed  executed  by  the  defendants 
to  Stllley  was  called  for  In  the  petition,  at- 
tached as  an  exhibit  to  It  In  appellant's  ab- 
stract of  the  record  and  Is  treated  by  both 
parties  in  their  briefs  as  being  before  this 
cocrt  for  its  consideration  In  determining 
the  propriety  of  the  Judgment  of  the  circuit 
court 

"Plaintiff's  petition,  taking  the  view  most 
favorable  to  him,  counts  on  covenants  of  sei- 
sin and  of  general  warranty.  The  covenant 
of  warranty  actually  contained  in  the  deed, 
which  we  have  recited  above,  Is  a  special, 
and  not  a  general,  warranty,  and  bound  the 
defendants  to  warrant  and  defend  the  title 
to  the  premises  conveyed  only  against  the 
daima  and  demands  of  themselves,  their 
heirs,  or  those  through  whom  they  claimed. 
In  as  much  as  the  failure  ot  plaintUTs  title 


was  due,  according  to  the  petition,  to  a  para- 
mount title  superior  to  that  of  the  defend- 
ant's, and  was  not  due  t»  any  act  of  the  de- 
fendants, their  heirs,  or  other  persons  claim- 
ing under  them,  no  breach  of  the  special  cov- 
enant of  warranty  is  stated.  It  has  been  de- 
termined in  this  state  and  by  this  court,  aa 
well  as  by  courts  elsewhere,  that  the  statutory 
covenants  raised  by  the  words  'grant,  bargain, 
and  sell,'  when  used  In  a  conveyance  of  land, 
are  not  restricted  In  their  scope  by  an  express 
covenant  of  special  warranty,  If  the  latter 
made  no  reference  to  the  former  covenants, 
nor  Is  coupled  with  them  In  such  a  way  as  to 
modify  their  ordinary  effect  Speaking  for 
myself,  I  must  say  that  the  reasoning  on 
which  such  decisions  are  based  Is  not  entire- 
ly satisfactory, '  in  as  much  as  the  words 
'grant,  bargain,  and  sell'  constitute  the  ordi- 
nary formula  for  the  conveyance  of  real  es- 
tate, and  are  generally  employed  mechanically 
in  writing  conveyances;  whereas  a  covmant 
of  special  waranty,  restricting  the  liability  ot 
the  grantor  to  the  hostile  acts  and  demands 
of  the  designated  individuals,  clearly  be- 
speaks an  Intention  on  the  part  of  the  grantor 
to  decline  the  responsibility  for  adverse  de- 
mands of  titles  made  or  held  by  persons  not 
designated.  But  the  rule  Is  settled  the  other 
way  In  this  state  as  well  as  In  other  states, 
and  we  would  have  to  regard  it  as  binding 
on  us  in  a  case  falling  within  its  scope.  Tracy 
V.  Greffet  M  Mo.  App.  (St  L.)  C62 ;  Rowe  ▼. 
Heath,  23  Tex.  614 ;  Brown  v.  Tomlinson,  2  O. 
Greene  (Iowa)  C2S;  Gratz's  Lessee  v.  Ewalt 
2  Bin.  (Pa.)  98;  Funk  v.  Vonelda,  11  Serg. 
&  R.  (Pa.)  Ill ;  Roebuck  v.  Duprey,  2  Ala.  641 ; 
Stewart  ▼.  Anderson,  10  Ala.  504;  Winston  ▼. 
Vaughan,  22  Ark.  82,  76  Am.  Dec.  418; 
Prettyman  v.  Wilkey,  19  111.  235.  The  con- 
trary rule  seems  to  have  been  adopted  In  Mis- 
sissippi. Weems  v.  McCaughan,  7  Smedes&M. 
(Miss.)  427,  45  Am.  Dec.  314;  Bush  v.  Cooper, 
26  Miss.  599,  69  Am.  Dec.  270.  The  doctrine 
of  the  courts  Is  that  general  covenants  wheth- 
er they  be  expressed  on  the  face  of  the  deed 
or  raised  by  implication  of  law  from  the 
words  'grant,  bargain,  and  sell,'  are  not  re- 
stricted in  their  operation  by  limited  special 
covenants  unless  the  different  covenants  are 
so  Irreconcilable  that  they  cannot  all  have 
their  full  force,  or  unless  the  limited  cov- 
enant refers  to  or  Is  connected  with  the  gen- 
eral covenants  In  such  a  manner  as  to  show 
the  Intention  of  the  grantor  was  to  restrain 
the  force  and  effect  of  the  general  covenants. 
Alexander  y.  Schrelber,  10  Mo.  460,  a  case 
In  which  a  number  of  authorities  on  the  sub- 
ject are  examined.  But  it  is  also  the  law 
that,  however  general  and  far-reaching  the 
force  of  any  covenant  (whether  expressed  in 
the  conveyance  or  Implied  by  the  law)  might 
be  If  It  stood  alone,  If  It  Is  connected  with 
restrictive  language  in  the  deed,  which  shows 
clearly  that  the  grantor  Intended  to  qualify 
and  limit  his  responsibility  on  the  covenant 
below  Its  usual  sense,  the  operation  of  the 
covenant  will  be  detennined,  not  In  its  usual 
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sense,  but  from  tbe  entire  contents  of  the 
deed.  This  simply  means  that  tbe  Intention 
of  the  parties  to  an  Instrument  is  gathered 
from  Its  four  corners,  and,  when  thus  gather- 
ed, will  be  enforced ;  and  It  may  be  said  that 
that  rale  of  construction  Is  now  as  applicable 
to  conveyances  of  land  as  to  any  other  sort  of 
contracts  and  is  no  longer  hampered  by  those 
ancient  rales  which  made  the  difTerent  clauses 
of  a  deed  depend  on  whether  they  preceded  or 
followed  each  other  In  the  instrument,  rather 
than  on  the  plain  IntentioD  of  the  parties. 
Oalnsford  t.  Griffith,  1  Sand.  00 ;  Foord  v.  Wll- 
'  son,  8  Taunton,  543.  In  the  first  of  those  two 
decisions  in  considering  when  a  special  cov- 
enant restrained  a  general  one.  It  was  said: 
'Every  case  must  depend  on  the  particular 
words  used  In  the  instrament  before  tbe 
court,  and  the  distinctions  will  be  found  to 
be  very  nice  and  difflcult.' 

"The  rale  that  covenants  are  taken  most 
strongly  against  the  covenantor,  is  reversed 
in  the  case  of  statutory  covenants,  because 
they  are  implied,  and  are  In  derogation  of 
the  common  law.  Douglass  v.  Lewis,  181 
U.  8.  75,  9  Sup.  Ct.  634,  33  L.  Ed.  63.  Many 
of  the  authorities  on  the  question  of  whether 
a  special  covenant  embraced  with  general 
ones  in  a  deed  will  control  the  operation  of 
the  latter,  are  collected  in  Rawle  on  Cov- 
enants of  title  (5th  Ed.)  {  287  et  seq.,  to  which, 
without  reviewing  the  cases,  we  refer.  We 
do  not  review  them  because,  In  our  opinion, 
the  clauses  of  the  deed  before  us  leave  no 
doubt  that  the  Implied  statutory  covenants 
are  to  be  restrained  by  the  special  warranty, 
and  for  this  reason:  the  latter  expressly  re- 
fers to  the  former,  and  undertakes  to  confine 
their  operation.  The  special  warranty  stipu- 
lated that  'it  Is  expressly  understood  In  this 
conveyance  and  in  the  covenants  herein,  that 
the  grantors  will  warrant  and  defend  the 
title  to  the  premises  conveyed  against  the 
lawful  claims  of  themselves,  their  heirs, 
and  those  through  whom  they  claim.'  If  the 
implied  covenants  are  taken  to  be  of  unlimit- 
ed and  unrestrained  operation,  no  force  what- 
ever can  be  given  to  the  words  of  the  special 
warranty  that  'It  Is  expressly  understood  In 
this  conveyance  and  In  the  covenants  herein.' 
Those  words,  'covenants  herein*. must  refer 
to  the  Implied  covenants,  and  limit  their 
operation;  for  the  deed  contains  no  other 
covenants  to  which  they  can  refer.  The 
meaning  of  the  instrument,  considered  as  a 
whole,  is  that  the  grantor  refused  to  bind 
themselves  by  general  covenants,  but  restrict- 
ed their  liability ;  and  It  is  to  be  interpreted 
as  a  special  warranty  deed  without  general 
covenants.  In  its  reference  to  the  other  cov- 
enants, that  warranty  in  this  Instrument  dif- 
fers from  those  construed  In  Tracy  v.  Oreffet, 
54  Mo.  App.  662,  and  in  the  cases  on  which 
that  decision  was  based,  each  of  which  war- 
ranties contains  no  such  reference,  but  was 
an  isolated  obligation  Independent  of  tbe  rest 
of  the  deed. 
"As  no  breach  of  the  covenants,  when  cor- 


rectly understood,  was  stated  In  the  petition, 
tbe  demurrer  was  rightly  sustained,  and  the 
judgment  Is  affirmed.". 

It  is  unquestionably  the  law  of  this  state, 
as  stated  by  Judge  Goode  in  his  opinion,  that 
general  covenants  In  a  deed  of  conveyance 
whether  they  be  expressed  on  tbe  face  of  the 
deed  or  raised  by  an  Implication  ttova  the  use 
of  the  words  "grant,  bargain,  and  sell,"  as 
provided  by  section  907,  Rev.  St  1899,  are 
not  restricted  In  their  operation  by  special 
covenants  unless  the  difTerent  covenants  are 
so  Irreconcilable  that  they  cannot  all  have 
their  full  force,  or  unless  the  limited  coven- 
ant refers  to,  or  Is  connected  with  the  general 
covenants  In  such  a  manner  as  to  show  the 
Intention  of  the  grantor  was  to  restrain  tbe 
force  and  ^ect  of  the  general  covenants. 
The  law  was  so  announced  In  Alexander  v. 
Schreiber.lO  Mo.  460;  Shelton  ▼.  Pease,  10 
Mo.  474.  The  majority  of  opinion  of  the 
Court  of  Appeals  fully  recognizes .  the  fore- 
going statement  of  the  law  In  this  state,  but 
in  Its  application  to  the  covenants  in  the  deed 
on  which  this  action  is  based,  the  court  held 
that  tbe  particular  language  of  the  special 
warranty  limited  the  general  covenants  Im- 
plied by  the  words  "grant,  bargain,  and  sell,** 
and  we  think  correctly.  The  (pinion  In  oar 
judgment  Is  In  no  conflict  with  the  decision 
of  the  Court  of  Appeals  In  Tracy  v.  Oreffet, 
64  Mo.  App.  662. 

For  the  reason  given  by  Judge  Goode  In  his 
opinion,  the  judgmmt  of  the  circuit  court 
la  affirmed.    All  concur. 


STATE  ▼.  DAVIS. 

(Supreme  C!ourt  of  Missouri,  Division  No.  2. 

March  6.  190&) 

1.  CaiKiRAi,  Law— JusTiOKS  or  thb  Pxac^- 

ObIUINAI.  JUBISDICnOH— Extbht. 

Under  Rev.  St.  1899,  |  2760,  providing 
that,  on  a  defendant  entering  his  plea  of  not 
guilty  before  a  justice  of  the  peace,  the  case 
may  be  tried  b^  the  justice  if  no  jury  be 
demanded,  the  justice,  in  tiding  a  criminal 
prosecution  without  a  jury,  is  not  bound  to 
decide  the  case  instanter  on  submission,  and 
does  not  lose  jurisdiction  by  taking  the  same 
under  advisement  until  the  following  day. 

2.  Sauk— iNSTBucnoRS— FoBK  or  Veboiot. 

Where  the  court  submitted  a  form  of  ver- 
dict to  be  used  in  case  the  jury  found  de- 
fendant not  guilty,  and  charged  that  defend- 
ant was  presumed  to  -  be  innocent  until  his 
guilt  was  established  be/ond  a  reasonable  doubt, 
etc.,  tbe  submission  of  a  form  of  verdict  to 
be  used  in  case  the  jury  found  defendant  guilty, 
in  connection  with  the  instructions,  was  not 
erroneous  as  tending  to  mislead  the  jury  to 
believe  that  such  v«dict  was  a  direction  by 
the  court  to  find  defendant  guilty. 

3.  Physicians  and  Sctboeonb— Pbacticino 
Without  Licknsh— Of»i;ii8E8— Statdtxs— 
Evidence. 

Laws  1001,  pp.  207,  208,  I  1,  makes  it 
unlawful  for  ai^  nonregistered  person  to  prac- 
tice medicine  or  surgery.  Section  4  provides 
for  tbe  registration  of  licenses  to  practice  med- 
icine and  makes  any  neglect  to  record  a  license 
a  misdemeanor,  and  section  6  declares  that  any 
person,  except  registered  physicians,  practicing 
medicine  or  surgery  in  the  state^  or  attempting 
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to  treat  the  alck  without  firat  obtainins  a  licenae 
born  the  state  board  of  health,  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  punished, 
etc  field,  that  where  defendant,  a  nonreg- 
istered  physician  residins  in  IlUnoia,  came  to 
t  room  at  a  hotel  In  Mtssourl  and  there  held 
himself  ont  as  a  physician,  diagnosed  the  ail- 
ment of  a  patient  and  sent  medicine  to  the 
patient  from  Illinois,  for  wbicB  defendant  char- 
ted and  received  $S  per  month,  he  waa  foilty 
of  a  violation  of  such  act. 

4.  CBnanAi.  Ijaw  —  InsTBiroTiOHfl  —  Rxros- 

AI.  or  BKQtJEST. 

It  is  not  error  for  the  court  to  refuse  an 
instmetion  requested  by  accnsed  which  is  sub- 
stantially covered  by  instructions  given. 

5.  ConsTirunoHAi.  Law— P&Acnox  or  Mxdi- 
oinB— Vested  Riobts. 

A  physician  and  snreeon  not  shown  to 
have  been  registered  in  Missoari  under  any 
prior  existing  statute,  by  merely  practicing 
medicine  in  that  state  for  a  number  of  years 
prior  to  bis  removal  to  another  state,  did  not 
acquire  a  vested  right  so  to  do,  so  as  to  render 
him  immune  from  punishment  for  violating  Acts 
1901.  pp.  207,  208,  prohibiting  nonregiatered 
persons  from  practicing  medicine  in  Missouri. 

Appeal  from  Circnit  Gonrt,  Scotland  Coun- 
ty; Charles  D.  Stewart,  Jndge. 

Jolm  M.  Davis  was  convicted  of  practicing 
medicine  without  a  license,  and  lie  appeals. 
Affirmed* 

Tills  cause  is  bere  by  appeal  from  a  Jadg- 
ment  of  conviction  of  the  defendant  in  tbe 
Scotland  county  drcoit  conrt  for  practicing 
medicine  witbont  a  license  or  any  other  au- 
ttority  so  to  do.  This  prosecution  was  begun 
before  a  Justice  of  the  peace  of  Scotland 
county  on  February  4, 1905.  Omitting  formal 
parts  of  the  information,  it  charges  tbe 
offense  as  follows:  "John  El  Lnther,  prose- 
cuting attorney  within  and  for  the  county  of 
Scotland  in  the  state  of  Missouri,  informs 
John  B.  Montgomery,  a  Justice  of  tbe  peace 
of  said  county  of  Scotland,  that  on  tbe  16tb 
day  of  December,  1904,  at  the  county  of 
Scotland  aforesaid,  one  John  M.  Davis  did 
unlawfully  practice  medicine  by  then  and 
there  prescribing  for,  issuing  medicine  to, 
and  treating  one  Arthur  Hoover,  for  tbe  cure 
of  disease  and  bodily  affliction;  the  said 
John  M.  Davis  not  tben  and  there  being  a 
licensed  physician  of  the  state  of  Missouri, 
nor  having  any  legal  authority  to  practice 
medicine  or  treat  the  sick  and  afflicted, 
against  the  peace  and  dignity  of  the  state." 
Tills  cause  was  first  tried  before  the  Justice 
on  an  agreed  statement  of  facts  on  the  4th 
of  April,  1905;  the  cause  being  submitted, 
tbe  Justice  took  it  under  advisement  until 
the  next  day,  the  5tb  of  April,  1905,  when 
be  rendered  Judgment  against  the  defendant, 
finding  him  guilty,  and  assessing  bis  punish- 
ment at  a  fine  of  $100.  From  this  Judgment 
defendant  prosecuted  his  appeal  to  tbe  cir- 
cuit conrt  of  Scotland  county.  The  cause 
came  on  for  a  hearing  and  trial  at  the  May 
term,  1905,  of  the  circuit  court  Before  the 
trial  the  defendant  filed  a  motion  praying 
for  the  discharge  of  the  defendant  on  the 
grounds  that  upon  the  face  of  the  transcript 
from  the  Justice  it  appeared  that  the  Justice 


tiad  lost  Jurisdiction' of  the  cause  before  he 
rendered  a  Judgment,  and  that  when  he  did 
render  Judgment  he  had  no  Jurisdiction  so  to 
do,  as  this  was  a  olminal  cause,  and  the 
Jostice  was  without  authority  to  take  the 
case  tmder  advisonent  This  motion  was 
by  the  court  overruled,  and  the  trial  of  tbe 
cause  preceeded.  We  have  read  in  detail  the 
testimony  Introduced  at  the  trial,  which  was 
substantially  as  follows:  The  state's  evi- 
dence tended  to  prove  that  one  Arthur  Hoov- 
er was  suffering  from  blood  poison,  and, 
learning  the  defendant  was  a  good  physician, 
went  to  see  defendant  at  a  hotel  in  Memphis, 
In  Scotland  county.  The  defendant  told  Mr. 
Hoover  that  he  (defendant)  was  a  pbysidan, 
and  showed  Hoover  some  blanlu  with  ques- 
tions on  them.  That  defendant  then  ex- 
amined Hoover,  diagnosed  his  case,  and  pre- 
scribed for  him.  That  defendant  lived  in 
Hamilton,  111.,  and  sent  bottles  of  medicine 
to  Hoover  by  express,  from  Warsaw,  IlL 
That  Hoover  took  the  medicine  according  to 
defendant's  directions  and  according  to  the 
Instructions  on  the  bottle,  and  paid  defendant 
$5  a  month.  Tliat  these  payments  were  made 
to  defendant,  and  Hoover  had  an  interview 
with  defendant  in  the  hotel  in  Memphis  the 
first  Monday  in  every  month,  beginning  in 
Novemlier,  1904.  That  defendant  had  no 
diploma,  no  license  from  the  state  board  of 
health,  and  was  not  registered  as  a  physi- 
cian in  Scotland  county.  The  defendant's 
evidence  tended  to  prove  that  be  lived  In 
Hamilton,  111.,  sent  medicine  to  Iifr.  Hoovor 
by  express  and  by  mail.  Tliat  this  medicine 
was  sent  when  the  patient  would  fill  ont  one 
of  defendant's  printed  blanks.  That  de- 
fendant had  been  practicing  medicine  ever 
since  1857,  was  formerly  located  in  St 
Lonls,  had  practiced  in  Bdlna,  but  had  not 
been  located  in  Missouri  for  a  number  of 
years.  That  he  had  studied  the  allopathic 
system  of  medicine,  but  had  never  registered 
in  Missouri,  and  had  never  been  licensed  by 
tlie  state  board  of  health. 

At  the  close  of  the  evidence,  the  conrt,  at 
tbe  instance  of  the  state,  gave  tbe  following 
instructions:  "(1)  The  court  declares  the 
law  to  be  that  if  you  find  from  the  evidence 
ttiat  tbe  defendant,  Jolm  M.  Davis,  at  the 
county  of  Scotland  and  state  of  Missouri,  at 
any  time  within  one  year  next  before  the 
filing  of  this  Information,  did  publicly  profess 
to  be  a  physician,  and  that  by  reason  of  his 
publicly  professing  to  be  a  physician,  one  Ar- 
thur Hoover  accepted  his  services  in  his  pro- 
fessional capacity  by  calling  upon  defendant 
and  defendant  prescribed  for,  treated,  and 
Issued  medicine  to  said  Arthur  Hoover,  who 
was  then  and  there  a  sick  person ;  and  that 
tbe  defoidant,  at  tlie  time  of  so  prescribing 
for,  treating,  or  Issuing  medicine  to  said 
Arthur  Hoover,  was  not  a  registered  physi- 
cian of  the  state  of  Missouri,  and  had  no 
certificate  issued  by  the  board  of  health  of  the 
state  of  Missouri,  authorizing  him  to  practice 
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medicine  In  the  state  of  Mlssonrl,  yon  shoald 
find  the  defendant  guilty  as  cbarged,  and  as- 
sess his  punishment  at  a  fine  of  not  less  than 
$50  nor  more  than  $500,  or  at  Imprisonment 
in  the  coimty  Jail  not  less  than  30  days  nor 
more  than  one  year,  or  at  both  snch  fine 
and  imprisonment  (2)  The  court  declares 
the  law  to  be  that  the  defendant  is  presumed 
to  be  Innocent  until  proven  guilty  beyond  a 
reasonable  doubt;  but  a  doubt,  to  authorize 
an  acquittal,  must  be  a  substantial  doubt 
of  defendant's  guilt  and  not  a  mere  possibil- 
ity of  his  innocence."  In  submitting  the  in- 
structions the  court  submitted  a  blank  form 
for  a  Terdict  of  guilty.  At  the  request  of 
the  defendant  the  court  Instructed  the  Jury 
as  follows:  "(6)  The  Information  in  this 
cause  charges  the  defendant  with  unlawfully 
practicing  medicine  by  prescribing  for.  Issu- 
ing medicine  to,  and  treating  one  Arthur 
Hooyer  for  the  cure  of  a  disease  and  bodily 
affliction,  and  that  the  same  was  done  in  the 
county  of  Scotland  and  the  state  of  Mis- 
souri, and  unless  you  so  find  and  believe  from 
the  evidence  beyond  a  reasonable  doubt,  you 
should  acquit  the  defendant  (6)  If  yonr  ver- 
dict l>e  for  the  defendant,  it  may  be  in  the 
following  form :  'We,  the  Jury,  find  the  de- 
fendant not  guilty.  ,  Foreman.' "  De- 
fendant requested  the  court  to  Instruct  the 
Jury  as  follows:  "(1)  If  you  believe  from 
all  the  evidence  in  the  case  that  the  defend- 
ant merely  examined  a  patient  in  the  state 
of  Missouri,  and  afterwards,  on  the  applica- 
tion of  the  patient,  sent  him  medicine  from 
the  state  of  Illinois  when  be  so  ordered  and 
desired  it,  this  is  not  practicing  medicine  In 
the  state  of  Missouri  in  the  meaning  of  the 
law,  and  you  should  find  the  defendant  not 
guilty.  (2f  The  law  is  intended  to  punish 
only  those  who  prescribe  and  administer  med- 
icine as  a  profession,  within  the  state  of 
Missouri.  It  does  not  apply  to  physicians 
who  live  In  another  state  and,  upon  appli- 
cation of  patients,  send  medicine  into  the 
state  of  Missouri  to  be  taken  by  said  person, 
and  before  you  would  be  authorized  to  find 
the  defendant  guilty  you  must  believe  be- 
yond a  reasonable  doubt  that  he  followed  the 
profession  of  a  pliysician  in  the  state  of 
Missouri  by  prescribing  medicine  within  the 
state  as  a  calling.  (3)  If  you  believe  from 
the  evidence  that  the  medicine  prescribed  by 
the  defendant  was  compounded  and  prepared 
by  him  In  the  state  of  Illinois  upon  the  ap- 
plication of  patients  In  Missouri,  and  was  so 
taken  by  the  patient  after  the  same  was  sent 
to  Missouri,  and  that  the  defendant  was  a 
resident  of  the  state  of  Illinois,  then  this 
fact  would  not  make  the  defendant  practic- 
ing medicine  within  the  state  of  Missouri, 
and  you  should  find  him  not  guilty.  (4)  Be- 
fore you  can  find  the  defendant  guilty  you 
must  find  and  believe  from  the  evidence  t>e- 
yond  a  reasonable  doubt  that  the  defendant 
has  practiced  medicine  by  treating  tbe  sick 
or  those  afflicted  with  bodily  inflrmities,  by 


prescribing  and  issuing  medldne  within  this 
state  as  charged  In  tbe  information  and  ^tb- 
out  a  license  so  to  do ;  and  you  must  find 
from  the  evidence  l>eyond  a  reasonable  doubt 
that  each  and  all  of  said  facts  occurred  In 
this  state — ^tbat  Is,  you  must  find  beyond  a 
reasonable  doubt  that  all  of  the  acts  nsnal 
for  physicians  of  prescribing  for.  Issuing  medi- 
cine to,  and  treating  the  sick  took  place  witbin 
the  state.  If  you  find  that  the  medicine  taken 
by  the  patient,  young  Hoover,  was  prescribed, 
compounded.  Issued,  or  prepared  in  anotber 
state,  and,  upon  the  application  of  tbe  pa- 
tient was  sent  to  tills  state,  and  was  so  taken 
by  the  patient  after  tbe  same  was  sent  lo 
Missouri,  then  this  fact  would  not  make  tbe 
defendant  a  practicing  physician  within  tbe 
meaning  of  tbe  laws  of  Missouri,  and  yon 
should  find  tbe  defendant  not  guilty."  Tbese 
instructions  were  by  the  court  refused.  Tbe 
cause  being  submitted  to  the  jury  upon  tbe 
evidence  and  Instructions  of  tbe  court,  a 
verdict  was  returned  by  the  Jury  finding  tbe 
defendant  guilty  as  charged,  and  assesslni; 
his  punishment  at  a  fine  of  $50.  Motions  for 
new  trial  and  in  arrest  of  Judgment  were 
filed  and  by  the  court  overruled.  Judgnient 
was  rendered  In  accordance  with  the  verdict, 
and  from  this  Judgment  defendant  prosecutes 
this  appeal,  and  the  cause  is  now  here  tor  our 
consideration. 

Smoot,  Boyd  &  Smoot,  for  appellant  Tbe 
Attorney  General  and  N.  T.  Gentry,  for  tbe 
State. 

FOX,  J.  (after  stating  the  facts).  Tbe 
record  discloses  numerous  assignments  of  er- 
ror as  grounds  for  the  reversal  of  this  Judg- 
ment 

1.  It  Is  Insisted  by  appellant  that  the  Jostlce 
of  the  peace  lost  jurisdiction  of  this  cause  and 
erroneously  rendered  judgment  against  tbe 
defendant,  for  the  reason  that  said  Justice 
had  no  authority  to  take  the  case  under  ad- 
visement from  the  4th  day  of  April,  1906, 
being  the  day  upon  wtiich  tbe  case  was  tried 
and  submitted,  until  the  next  day,  the  5tb 
day  of  April,  1005,  hence  the  circuit  court 
erred  in  overruling  appellant's  motion  to  dis- 
charge him  on  that  ground.  We  are  unable 
to  give  our  assent  to  this  contention,  and  we 
are  of  tbe  opinion,  from  an  examination  of 
the  statute  in  respect  to  trials  in  criminal 
cases  before  Justices  of  the  peace,  that  It 
is  without  merit.  Section  27C9,  Rev.  St. 
1899,  substantially  provides  that,  upon  the 
defendant  entering  his  plea  of  not  guilty, 
he  or  the  prosecuting  witness  or  prosecuting 
attorney  may  demand  a  Jury,  but.  If  no  jury 
be  demanded,  the  case  may  be  tried  by  the 
Justicfe  There  is  no  statute  applicable  to 
trials  before  justices  of  the  peace  in  criminal 
cases,  which  undertakes  to  designate,  if  the 
case  Is  tried  by  the  Justice  or  even  tried  by  a 
jury,  tbe  precise  date  of  the  rendition  of  the 
judgment  or  verdict  in  the  cause.  It  Is  ap- 
parent, if  tbe  cause  is  tried  by  a  jury  and 
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gnbmltted  to  tbem,  that  they  have  the  right 
to  deliberate  upon  It,  and  there  Is  no  time 
fixed  as  to  how  long  they  may  consider  the  cause 
as  submitted  before  returning  a  verdict;  and 
we  take  It  that  where  a  cause  Is  submitted 
to  a  Jury  on  one  day  that  they  should.  In 
their  Jvry  room,  consider  and  discuss  the 
evidence  ontll  the  next  day  before  returning 
a  verdict,  would  not  In  any  way  afTect  the 
validity  of  a  Judgment  rendered  upon  such 
a  verdict.  We  see  no  reason  why  a  Justice 
of  the  peace  to  whom  a  cause  is  submitted 
may  not  have  a  similar  right  to  take  the 
cause  under  advisement  for  a  reasonable 
time  and  then  render  his  verdict  and  Judg- 
ment in  the  cause.  The  statute  by  none  of  Its 
provisions  prohibits  such  a  course.  The  law- 
making power  did  not  even  deem  it  essential 
to  designate,  in  the  trial  of  criminal  cases 
before  Justices  of  the  peace,  as  it  has  done  In 
cItII  cases,  the  precise  number  of  days  In 
whldi  a  case  shall  be  decided ;  therefore  we 
think  It  Is  manifest  that  no  such  limitations 
npon  the  Justice  In  considering  a  criminal 
case,  which  has  beea  tried  before  him,  as 
Is  contended  for  by  appellant,  was  contem- 
plated by  the  statute  regulating  trials  In 
criminal  causes  before  Justices  of  the  peace. 
It  has  been  ruled  by  some  of  the  appellate 
courts  of  this  state  that  if  the  Judgment  in  a 
civil  case  was  not  rendered  within  three  days, 
A8  designated  by  the  statute.  It  Is  valid,  not- 
withstanding such  statute  was  not  compiled 
with.  Berwick  v.  Barbers'  Supply  Co.,  61  Mo. 
.\pp.  4B4;  Pohle  v.  DIckmann,  67  Mo.  App. 
381. 

2.  Appellant  treats  the  form  of  the  ver- 
dict In  the  event  the  Jury  find  the  defend- 
ant guilty,  which  was  submitted  to  the^nry 
among  the  instructions,  as  an  Instruction 
given  by  the  court  to  find  the  defendant 
goUty.  It  is  Insisted  that  this  was  error  and 
calculated  to  confuse  and  mislead  the  Jury. 
We  confess  that  It  would  have  been  much 
more  appropriate  for  the  court  to  have  pre- 
faced the  submission  of  that  form  of  the 
verdict  with  a  direction  to  the  Jury  to  use  It 
If  they  found  the  defendant  guilty;  how- 
ever, we  are  convinced  that  the  form  of  the 
Twdlct  submitted  to  the  Jury  In  the  manner 
that  it  waa  did  not  In  any  way  mislead  the 
Jury.  It  will  be  noted  that  the  court  also 
submitted  a  form  of  the  verdict  at  the  re- 
quest of  the  defendant,  with  a  direction  that 
If  they  found  the  defendant  not  guilty  they 
would  use  such  form.  In  addition  to  this 
the  court  Instructed  the  Jury  that  the  de- 
fendant was  presumed  to  be  Innocent,  and 
his  gnllt  most  be  established  l>eyond  a  rea- 
Kmable  doubt.  The  Jury  were  also  told  In 
the  Instructions  that  the  Information  charged 
defendant  with  practicing  medicine,  treating 
one  Arthur  Hoover,  and  so  treating  him  in 
Scotland  county,  and  that,  unless  the  Jury 
(0  found  and  believed  beyond  a  reasonable 
doubt,  they  should  acquit  the  defendant 
Considering  all  the  Instructions,  we  are  un- 
able to  conceive  how  the  jury  could  have  been 


misled  into  the  belief  that  the  form  of  the 
verdict  for  the  state  submitted  to  them  was 
a  direction  by  the  court  to  find  the  defend- 
ant guilty. 

3.  It  Is  Insisted  by  appellant  that,  under 
the  proof  as  developed  at  the  trial  In  this 
cause,  defendant  was  not  practicing  medicine 
In  this  state  as  contemplated  by  the  stat- 
ute. The  law  governing  the  subject  of  the 
practice  of  medicine  and  surgery  In  this  state, 
upon  which  this  prosecution  Is  predicated, 
will  be  found  In  Sess.  Acts  1901,  pp.  207-208. 
Section  1  of  that  act  provides:  "It  shall  be 
unlawful  for  any  person  not  now  a  registered 
physician  within  the  meaning  of  the  law  to 
practice  medicine  or  surgery  In  any  of  Its 
departments,  or  to  profess  to  cure  and  at- 
tempt to  treat  the  sick  and  others  afflicted 
with  bodily  or  mental  infirmities,  or  engage 
In  the  practice  of  midwifery  In  the  state  of 
Missouri,  except  as  hereinafter  provided." 
Section  4  of  that  act  provides  for  the  record- 
ing of  the  license  to  practice  medicine  ob- 
tained from  the  board  of  health,  embracing 
in  the  section  a  provision  that  any  neglect 
to  record  the  license  In  the  manner  and  with- 
in the  time  provided  by  the  statute,  the  party 
guilty  of  such  neglect  shall  be  guilty  of  a 
misdemeanor.  Section  6,  which  Is  specially 
applicable  to  the  charge  upon  which  the  de- 
fendant was  convicted,  provides  that  "any 
person,  except  physicians  now  registered, 
practicing  medicine  or  surgery  In  this  state, 
and  any  person  attempting  to  treat  the  sick 
or  others  afflicted  with  bodily  or  mental  In- 
firmities, without  first  obtaining  a  license 
from  the  state  board  of  health,  as  provided 
In  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  punished  by  a  fine  of  not  less 
than  fifty  dollars,  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  In  the  county  Jail 
for  a  period  of  not  less  than  thirty  days,  nor 
more  than  one  year,  or  by  both  such  fine  and  Im- 
prisonment, for  each  and  every  offense,  and 
treating  each  patient  shall  be  regarded  as  a 
separate  offense."  The  evidence  in  this  cause 
is  practically  undisputed.  The  defendant 
had  a  room  at  the  hotel  in  Memphis,  Scotland 
county.  Mo.,  professed  to  be  a  physician,  and 
held  himself  out  as  such.  Arthur  Hoover  ap- 
plied to  him  at  the  hotel  in  Scotland  county. 
Mo.,  as  a  physician  for  treatment  He  diag- 
nosed his  case  in  the  usual  and  ordinary 
way  of  practicing  physicians,  and  prescribed 
remedies.  His  prescription  for  medicine, 
however,  was  in  the  form  of  a  blank,  which 
was  required  to  be  sent  to  the  state  of  Illi- 
nois, and  then  the  defendant  would  send  the 
bottles  of  medicine  to  Hoover  by  express  from 
Warsaw,  111.  Hoover  took  the  medicine  ac- 
cording to  defendant's  directions  and  accord- 
ing to  the  directions  on  the  bottle.  He  paid 
the  defendant  at  the  rate  of  $5  per  month 
for  such  treatment  The  payments  were 
made  to  defendant  and  defendant  would  come 
to  the  hotel  for  the  purpose  of  seeing  his 
patient.  Hoover,  the  first  Monday  in  every 
month.    This,   in  our  opinion,  was  clearly 
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practicing  me<Iiclne  in  this  state  as  contem- 
plated by  the  statute.  The  mere  fact  that 
the  medicine  was  sent  from  Illinois  did  not  in 
any  way  alter  the  construction  placed  upon 
his  acts,  that  he  was  a  practicing  pltysician  in 
tills  state.  The  practice  of  medicine,  as  con- 
templated by  tlie  proyisions  of  the  statute  cov- 
ering that  subject,  may  consist  only  of  theez- 
aminatlonof  apatient,  diagnosing  the  cause  of 
tbetroublecomplalnedof,  or,  by  one  professing 
to  be  a  physician,  seeing  the  patient  at  stated 
Intervals  and  the  Indication  and  preacvlblng 
of  remedies  to  be  applied,  and  the  accoptnuce 
of  pay  for  such  services.  The  mere  fact  that 
the  remedies  Indicated  and  prescribed  are 
sent  from  another  state  does  not  negative  tlie 
idea  tliat  the  defendant  was  practicing  medi- 
cine or  attempting  to  practice  medicine  in 
this  state.  It  would  not  be  an  uncommon  oc- 
curence for  a  regular  practicing  physlcan  of 
this  state  to  examine  his  patients,  diagnose 
the  cause  of  their  illness,  and  then  say  to 
them,  "The  remedies  I  Indicate  and  prescribe 
you  must  obtain  from  the  state  of  New  York." 
This  is  not  a  case  where  the  physician  does 
not  come  to  the  state  and  undertake  to  se- 
cure patients,  but  simply  furnishes  blank?, 
which  are  sent  to  him  in  another  state  and 
he  sends  the  medicine  in  accordance  with  the 
requests;  but  here  we  have  a  person  coming 
to  this  state,  holding  himself  out  as  a  phy- 
sician, has  patients  visit  him,  examines 
tbem,  advises  them  as  to  the  nature  and  cause 
of  their  trouble.  Indicates  the  remedies  to  l>e 
applied,  and  accepts  pay  tor  such  services. 
The  bare  statement  of  the  two  classes  of 
cases  makes  manifest  the  distinction  between 
them.  The  proof  in  tills  cause  was  amply 
sufficient  to  show  ttiat  the  defendant  was  un- 
dertaking to  practice  his  profession  in  Scot- 
land county.  Mo.,  and.  It  being  conceded  that 
he  was  not  a  regularly  registered  physician  in 
tills  state,  and  had  no  license  from  the  state 
board  of  health  to  practice  medicine,  the 
testimoniy  fully  warranted  the  conclusion 
reached  by  the  Jury  in  their  verdict 

4.  The  instructions  of  the  court  given  to 
the  Jury  for  the  state  and  the  defendant  fully 
covered  every  feature  of  this  case  to  which 
the  testimony  was  applicable;  hence  there 
was  no  error  in  refusing  the  Instructions  re- 
quested by  the  defendant 

5.  This  leads  us  to  the  final  contention  of 
the  appellant,  that  the  statute  upon  which 
this  prosecution  is  predicated  in  unconstitu- 
tional and  void.  This  contention  is  predi- 
cated upon  the  claim  that  this  defendant, 
commencing  in  1857,  practiced  medicine  in 
this  state  for  a  number  of  years  and  finally 
moved  to  the  state  of  Illinois,  and  was  en- 
gaged there  in  the  practice  of  his  profession. 
It  is  insisted  by  having  once  practiced  medi- 
cine in  this  state  he  thus  secured  a  vested 
right  to  practice  in  this  commonwealth  when- 
ever he  saw  proper.  We  cannot  give  our 
assent  to  this  contention.  It  is  but  common 
knowledge  that  the  people  who  have  111  health 
or  whose  families  are  troubled  with  disease 


are  more   easily  and   can  be   more   readily 
Imposed  upon  by  persons  who  represent  tbem- 
selves  as  physicians,  claiming  that  tbey  can 
give  them  permanent  relief,  than  any  otber 
class ;  and  it  may  lie  added  tliat  IntelUsence 
Is  no  protection  from  impositions  along  tbat 
line,  for,  when  a  man  is  sick  or  his  family 
ill,  whethw  he  be  intelligent  or  ignorant,  they 
readily  give  an  attentive  ear  to  any  sort  of  a 
doctor   who  claims  that  he  can  give    ttiem 
relief,  and  are  at  all  times  ready  to  pnrcbase 
and  swallow  all  sorts  of  nostrums  because 
they    are    recommended   by    someone    -wbo 
claims  to  be  a  physician.    The  prime  object 
of  this  law  upon  the  subject  of  the  practice 
of  medicine  is  the  iwotection  of  the  people 
from  the    impositions    herein    indicated  by 
persons  who   are  not  sufildently  skilled  in 
the  profession  to  authorize  them  to  properly 
administer   medicine  and   therefore   relieve 
the  afflicted.    The  evidence  in  tills  cause  no- 
where discloses  that  the  defendant  was  a 
registered  physician  under  any  prior  exist- 
ing statute ;   in  fact,  defendant  while  on  the 
stand,  does  not  disclose  that  he  was  prac- 
ticing bis  profession  in  this  state  in  1867  and 
subsequent  to  that  time  in  accordance  with 
the  then  existing  laws  governing  the  practice 
of  medicine ;  therefore  we  are  unable  to  con- 
ceive how  it  can  tie  held  that  he  had  secured 
by  virtue  of  his  practice  in  this  state  a  vested 
right,  and  there  is  no  reason  why  he  abould 
not  comply  with  the  law  now  in  force  in 
this  state  If  he  desires  to  practice  his  pro- 
fession here  and  reap  the  rewards  of  sucb 
practice.    It  was  expressly  ruled  la  People 
V.  Fuida,  by  the  Supreme  Court  of  New  York, 
62  Hun,  65,  4  N.  Y.  Supp.  945,  that  the  fact 
that,  liefore  the  enactment  of  a  statute  which 
compelled  the  taking  out  of  a  license,   the 
defendant  In  that  case  had  been  practicing 
medicine,  did  not  prevent  the  application  of 
the  statute  to  him,  which  requires  as  a  con- 
dition the  taking  out  of  a  license  in  order  to 
Justify  his  practice.    The  court,  in  that  case, 
in  discussing  the  statute  which  imposed  the 
condition  of  taking  out  a  license  to  practice 
medicine,    used   tills    language:    "This  was 
part  of  the  police  regulations  of  the  state. 
It  was  thought  necessary  for  the  protection 
of  the  people  that  these  safeguards  should  be 
thrown  around  them  in  reference  to  those 
wbo  assumed   to  practice   medicine  in   the 
community.    The  state  has  a  right  to  de- 
termine  upon   what  conditions   and    under 
what  circumstances  its  citizens  should   be 
entitled  to  pursue  any  vocation.    It  is  in  no 
way  interfering  with  any  vested  rights,  nor 
is  it  a  usurpation  of  authority  wlilch  is  not 
possessed."    In  Dent  v.  West  Virginia,  129 
U.  S.  114,  9  Sop.  Ct  231,  32  L.  Ed.  623,  the 
same  contention  was  made  by  the  defendant 
in  that  case  as  is  made  in  the  case  at  bar — 
that  is,  that  he  had  been  ^Hractlcing  medicine 
within  the  state  six  years  before  the  enact- 
ment of  the  law,  and  that  the  statute  which 
undertook   to  impose    certain   conditions    In 
order  to  authorize  him  to  practice  his  pro- 
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fesston  deprlred  bim  of  a  vnted  right,  and 
was  a  deprivatian  of  property  without  due 
procesa  of  law.  The  statute  was  held  valid, 
and  In  discussing  It  the  court  thus  stated  the 
law:  "It  Is  undoubtedly  the  right  of  every 
citlsen  of  the  United  States  to  follow  any 
lawful  calling,  buslneBS,  or  profession  be  may 
choose,  subject  only  to  such  restrictions  as 
are  imposed  upon  all  persons  of  like  age, 
sex,  and  condition,  and  that  the  right  to 
continue  the  prosecution  of  any  lawful 
Tocation  cannot  be  arbitrarily  taken  away 
any  more  than  real  or  personal  property  can 
be  thus  taken.  But  there  is  no  arbitrary 
deprivation  of  such  right  where  Its  exercise 
Is  not  permitted  I)ecause  of  a  failure  to  com- 
ply with  conditions  imposed  by  the  state  for 
the  protection  of  society.  The  power  of  the 
state  to  provide  for  the  general  welfare  of  its 
pec^le  authorizes  it  to  prescribe  all  such  reg- 
ulations as  In  Its  Judgment  will  secure  or 
tend  to  secure  them  against  the  consequences 
of  ignorance  and  incapacity,  as  well  as  of 
dec^tlon  and  fraud;  and  it  Is  only  when 
the  qualifications  required  for  tbe  pursuit  of 
any  calling  or  profession  have  no  relation  to 
such  calling  or  profession,  or  are  unattain- 
able by  reasonable  study  and  application, 
that  they  can  operate  to  deprive  one  of  bis 
right  to  pursue  a  lawful  vocation." 

The  principles  in  support  of  the  lawmaking 
power  to  enact  laws  imposing  conditions  up- 
on those  who  engage  in  the  practice  of  medi- 
cine are  very  clearly  stated  by  th«l  Supreme 
Court  of  Louisiana  in  Board  of  Medical  Sx- 
aminers  v.  Fowler,  in  La.  Ann.  1898,  vol.  60, 
loc  dt  1373,  24  South.  809.  It  was  said  by 
tliat  court  that  "whenever  the  pursuit  of  any 
particular  occupation  or  profession  requires 
for  the  protection  of  the  lives  or  health  of  the 
general  public,  skill,  integrity,  knowledge, 
or  other  personal  attributes  or  characteristics 
in  the  person  pursuing  it,  the  General  Assem- 
bly lias  the  power  and  the  authority  to  have 
recourse  to  proper  measures  to  insure  that 
none  but  persons  possessing  these  qualifica- 
tions should  pursue  the  calling.  We  find 
this  right  constantly  put  in  force  by  tbe  gen- 
eral as  well  as  tbe  state  government"  It 
Is  apparent  that  the  General  Assembly  of 
Missouri,  In  the  enactment  of  the  provisions 
of  law  regulating  the  practice  of  medicine 
and  surgery  In  this  state,  intended  to  fix  a 
standard  as  to  fitness,  skill,  and  qualification 
which  would  authorize  the  practice  of  that 
profession.  This  law  does  not  undertake  to 
deprive  any  person  of  a  vested  right,  for 
there  can  be  no  such  thing  as  a  vested  right 
In  the  practice  of  medicine.  It  does  not 
undertake  to  suppress  or  prohibit  the  practice 
of  medicine  or  surgery,  nor  to  prohibit  any 
particular  person  from  practicing  as  a  physi- 
cian or  surgeon,  but  It  simply  undertakes  to 
require  tbe  necessary  and  essential  qualifica- 
tions for  that  purpose.  The  correctness  of 
the  conclusions  as  herein  indicated  are  fully 
supported  by  tbe  well-considered  cases  of  this 
country.     Dent  v.  West  Virginia,  129  U.  S. 


114,  9  Sup.  Ot  281,  32  L.  Ed.  623;  Myer  on 
Vested  Rights,  S  952;  People  v.  Phippln,  70 
Mich.  6,  37  N.  W.  888;  Board  of  Med.  Exam. 
V.  Fowler,  50  La.  Ann.  1858,  24  South.  809; 
People  V.  Pulda,  62  Hun  (N.  Y.)  67,  4  N.  Y. 
Supp.  945.  We  see  no  necessity  for  pursuing 
this  subject  further.  It  is  clearly  manifest 
that  the  defendant  bad  no  vested  right  to 
practice  medicine  In  tills  state  by  virtue  of 
his  former  practice  here  in  1857.  Upon  re- 
turning to  this  state  to  practice  his  profes- 
sion, his  qualifications,  fitness,  and  skill  to  do 
so  must  be  Judged  by  the  law  in  force  at  the 
time  he  so  returns,  and  before  he  will  be  au- 
thorized to  engage  In  the  practice  of  bis  pro- 
fession and  reap  the  rewards  from  such  prac- 
tice, there  Is  no  reason  why  he  should  not 
comply  with  the  conditions  imposed  upon 
him  by  the  law  In  force  at  the  time  he  so  un- 
dertakes to  engage  In  the  practice. 

We  have  Indicated  our  views  upon  the  as- 
signments of  error  as  disclosed  by  the  rec- 
ord before  us.  Nothing  remains  except  to 
announce  the  conclusion,  and  that  is  that 
there  was  no  reversible  error  In  the  trial  of 
this  cause.  The  statute  upon  which  the 
prosecution  rests  is  constitutional,  and  the 
Judgment  should  be  affirmed,  and  It  is  so 
ordered.    All  concur. 


STATE  V.   DOERRINO. 

(Supreme  Court  of  Missouri.  Division   No.   2. 
March  6,  1906.) 

1.  Statutes — TnxB— Amknuatobt  Aots. 

Acts  1883,  p.  114,  was  xMissed  under  a  cap- 
tion, "Medicine  and  Surgery — ^Dentistn,"  fol- 
lowed with  a  title,  "An  act  to  regulate  the  prac- 
tice of  dentistry  in  the  state  of  Missouri."  This 
act  was  repealed  by  Sess.  Acts  18B7,  p.  106, 
which  was  enacted  in  lieu  thereof,  and  which 
contained  the  title  "Medicine  and  Surgery — 
Dentistry — State  Board  of  Examiners,''  and 
was  followed  with  a  title,  "An  act  to  repeal 
article  3,  c.  110,  of  the  Revised  Statutes  of 
Missouri  [which  was  Acta  1883,  p.  114],  and  to 
enact  a  new  article  in  lien  thereof  to  be  known 
as  article  3,  c.  110."  The  new  act  provided 
for  the  regulation  and  practice  of  dentistry; 
the  organization  of  a  state  l>oard  of  dentists, 
and  required  that  persons  practicing  dentistry 
in  the  state  should  be  licensed.  Helo,  that  the 
act  of  3897  was  not  in  violation  of  Const,  art. 
4,  S  28,  providing  that  tiills  of  such  nature 
shall  contain  but  one  subject,  which  sliail  be 
clearly  expressed  in  its  title. 

2.  CONSTTTOTIONAI,    LAW— DKNTISTBT— REGU- 
LATION—STATUTES— DKPBIVATIOH    or    Pbop- 

EETT— Dub  Pbocess  of  Law. 

Acts  1807,  p.  166,  regulating  the  practice  of 
dentistry  and  prohibiting  persons  from  practicing 
dentistry  within  the  state  nnless  licmsed  by 
the  state  board  of  examiners,  is  not  uncon- 
stitutional as  depriving  certain  classes  of  citi- 
sens  or  individiuis  of  property  without  dan 
process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law.  |  830.] 

8.   SAUB— iRFBINOEMENT  ON  JuniOIABT. 

Acts  1897,  p.  166,  regulating  the  practice 
of  dentistry  and  providing  for  the  examination 
of  applicants  to  practice  dentistry  by  a  dental 
board,  is  not  unconstitutional  as  investing  such 
board  with  judicial  functions. 
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4.  Physicians    and     Sobgkons— Dentists— 
Pbacticino   Without   Licenbk  —  Indict- 

KENT. 

An  indictment  of  a  dentist  for  practicing 
without  a  license  need  not  allege  the  names 
of  the  persons  on  whom  he  practiced. 

[Ed.  Note.— For  cases  in  point,  see  yol.  80, 
Cent.  Dig.  Physicians  and  Surgeons,  |  9.] 

6.  Indictment  and  Infobmation  —  Excep- 
tions—Exclusion. 

Acts  1897,  p.  166,  regulates  the  practice 
of  dentistry  in  Missouri,  and  provides  that  no 
person  (with  certain  exceptions,  specified  in 
a  separate  section)  shall  practice  dentistry  with- 
in the  state  without  a  license  issued  by  the 
board  of  medical  examiners.  Held,  that  the 
classes  excepted  being  enumerated  in  a  sepa- 
rate section  it  was  unnecessary  that  the  state 
should  either  allege,  in  an  indictment  for  vio- 
lating such  act,  or  prove,  that  defendant  was 
not  within  the  excepted  class. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  ${  295- 
298.] 

6.  Physicians  and  Subqeons— Dehtistbt— 
Pbacticino  Without  License— Defenses. 
Where  defendant  admitted  that  he  was 
practicing  dentistry  without  a  license,  it  was 
no  defense  to  a  prosecution  therefor  that  the 
board  of  dental  examiners  had  wrongfully  re- 
fused to  issue  defendant  a  license. 

Appeal  from  Olrcoit  Court,  Jackson  Gonn- 
ty;  John  W.  Wofford,  Judge. 

D.  L.  Doerring  was  convicted  of  practicing 
dentistry  without  a  license,  and  be  appeals. 
Affirmed. 

This  cause  Is  here  on  appeal  by  the  defend- 
ant from  a  judgment  of  conviction  In  the 
criminal  court  of  Jackson  county,  Mo.,  at 
Kansas  City,  Mo.,  for  practicing  dentistry 
without  being  a  duly  and  legally  registered 
dentist,  and  wltbout  a  license  therefore,  and 
without  any  other  legal  authority  so  to  do. 
The  Information  In  this  cause  was  filed  by 
the  prosecuting  attorney  of  Jackson  county 
on  the  28th  day  of  December,  1903.  Omitting 
formal  parts,  the  offense  was  thus  charged: 
"Now  comes  Roland  Hughes,  prosecuting  at- 
torney for  the  state  of  Missouri,  In  and  for 
the  body  of  the  county  of  Jackson,  and  upon 
the  affidavit  of  S.  C.  A.  Ruby  hereto  annexed 
and  herewith  filed.  Informs  the  court,  that 
D.  L.  Doerring,  whose  Christian  name  in  full 
Is  unknown  to  said  prosecuting  attorney,  late 
of  the  county  aforesaid,  on  the  10th  day  of 
March,  1902,  at  the  county  of  Jackson,  state 
of  Missouri,  did  unlawfully  and  willfully 
practice  dentistry  and  dental  surgery,  by  per- 
forming dental  operations,  treating  disease 
and  lesions  of  the  human  teeth  and  Jaws,  and 
by  attempting  to  correct  malpositions  and  by 
filling  teeth,  for  a  fee,  salary,  and  reward  to 
him,  the  said  D.  L.  Doerring,  to  be  paid,  with- 
out being  then  and  there  a  duly  and  legally 
registered  dentist,  and  without  having  a  li- 
cense therefor,  and  without  any  other  legal 
authority  so  to  do;  said  unlawful  practice 
of  dentistry  and  dental  surgery  by  him  the 
said  D.  L.  Doerring,  not  being  then  and  there 
performed  while  a  bona  fide  student  of  den- 
tistry, in  the  pursuit  of  cllnlcai  advantages 
while  in  attendance  upon  a  regular  course  of 
study  In  a  reputable  dental  college,  and  not 


under  the  direct  supervision  of  a  preceptor, 
who  was  at  the  time  a  licensed  dentist  in 
said  state,  and  he,  the  said  D.  L.  Doerring, 
not  being  then  and  there  a  legally  qualified 
physician  in  the  regular  discharge  of  his  du- 
ties, against  the  peace  and  dignity  of  the 
state."  Defendant  filed  his  motion  to  quash 
this  Information  for  the  reasons,  assigned  In 
said  motion,  that  the  Information  failed  to 
state  facts  sufficient  to  constitute  an  offense 
under  the  laws  of  this  state,  and  that  the 
act  of  the  Iiegisiature,  commonly  called  "The 
Dentistry  Act,"  upon  which  this  charge  was 
predicated,  was  unconstitutional  and  void. 
This  motion  was  teKen  up  by  the  court  and 
overruled.  At  the  commencement*  of  the 
trial  the  defendant  objected  to  the  introduc- 
tion of  any  evidence  in  this  case  under  the 
information  filed,  for  the  following  reasons: 
"(1)  That  article  8  of  chapter  128  of  the 
Revised  Statutes  of  Missouri  of  1899,  said 
article  being  the  law  that  the  defendant  Is 
charged  with  having  violated,  and  being  an 
act  passed  in  1897,  by  the  General  Assembly 
of  the  state  of  Missouri,  entitled  'An  act  to 
rei)eal  article  3  of  chapter  110  of  the  Revised 
Statutes  of  Missouri  of  1889,  and  to  enact  a 
new  article  in  lieu  thereof,  to  be  known  as 
article  3  of  chapter  110,'  Is  unconstitutional 
and  void  and  of  no  force  or  effect.  In  that 
said  act  Is  In  contravention  of  the  provisions 
of  section  28  of  article  4  of  the  Constitution 
of  the  state  of  Missouri.  (2)  That  said  act 
of  the  Legislature  of  1897  is  in  contravention 
of  article  2,  §  30,  of  the  Constitution  of 
the  state  of  Missouri,  in  that  it  deprives  cer- 
tain classes  of  persons,  citizens,  or  individ- 
uals of  property  or  rights  without  due  process 
of  law.  (3)  Because  said  act  of  the  Legis- 
lature of  1897  's  In  contravention  of  article 
2,  {  15,  of  the  Constitution  of  the  state 
of  Missouri,  in  that  said  act  Is  an  ex  posto 
facto  law,  or  law  impairing  the  obligation 
of  contract,  and  retrospective  in  its  operation. 
(4)  Because  said  act  of  the  Legislature  of 
1897  Is  unconstitutional.  In  that  it  confers 
judicial  power  upon  the  State  Board  of  D«a- 
tal  E'xamlners  not  authorized  by  article  6, 
{  1,  of  said  Constitution."  Which  said  ob- 
jections were  by  the  court  overruled. 

The  cause  was  then  submitted  to  the  court 
without  the  aid  of  a  Jury,  upon  the  following 
agreed  statemoit  of  facte : 

"(1)  That  the  law  relative  to  ttie  practice 
of  dentistry  and  dentel  surgery  in  the  state 
of  Missouri  was,  first,  'An  act  entitled  "An 
act  to  regulate  the  practice  of  dentistry  In 
the  stete  of  Missouri," '  passed  and  approved 
February  20,  1883  (Laws  1883,  p.  114) ;  that 
said  act  remained  In  force  until  the  same  was 
repealed  or  attempted  to  be  repealed  by  an 
act  of  the  Legislature  of  1897,  known  as  com- 
mittee substitute  for  Senate  bills  22  and  29, 
and  said  act  was  entitled,  'An  act  to  repeal 
article  8  of  chapter  110  of  the  Bevlsed  Stat- 
utes of  Missouri  of  1889,  and  to  enact  a  new 
article  in  lieu  thereof,  to  be  known  as  article 
8  of  chapter  110,'  which  said  act  was  ap- 
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proved  March  19,  189T.  (2)  That  the  de- 
fendant, D.  L.  Doerrlng,  prior  to  the  passage 
of  the  act  of  1897,  was  a  duly  registered 
dentist,  and  was  practicing  dentistry  and  den- 
tal surgery  In  Kansas  City ;  that  on  the  21st 
day  of  May,  1897,  said  defendant,  having  com- 
plied with  the  laws  of  the  state  of  Missovirl 
in  force  at  that  time,  received  from  the  clerk 
of  the  county  court  of  Jackson  county,  Mo., 
&  dentist's  certificate  in  compliance  with  the 
laws  of  the  state  of  Missouri  of  said  date; 
that  said  certificate  is  In  words  and  fig- 
ures following,  to  wit ;  'Dentist's  Certificate. 
No.  279.  Know  all  men  by  these  presents, 
that  D.  L.  Doerrlng,  a  resident  of  Kansas 
City,  in  the  county  of  Jackson  and  state  of 
Missouri,  has  this  day  complied  with  the  re- 
quiremoit  of  the  law  of  the  state  of  Missouri, 
entitled  "An  act  to  regulate  the  practice  of 
dentistry  In  the  state  of  Missouri,  approved 
February  20,  1883,"  by  filing  a  copy  of  a 
diploma  sworn  to  by  him,  duly  issued  to  him 
on  the  2d  day  of  March,  1896,  by  the  Kansas 
City  College  of  Dental  Surgery,  which  said 
college  is  located  in  the  city  of  Kansas  City, 
state  of  Missouri,  and  is  duly  established 
onder  and  by  virtue  of  the  laws  of  the  state 
of  Missouri.  In  testimony  whereof  I  have 
liereunto  set  my  hand  and  affixed  the  seal 
of  the  county  court  of  said  county,  at  office. 
In  the  city  of  Kansas  City,  this  2lBt  day  of 
May,  1897.  T.  T.  Crittenden,  Jr.,  Clerk,  by 
S.  K.  Farr,  D.  C.  [Seal.]'  (3)  That  on  the 
3d  day  of  August,  1897,  the  Missouri  state 
board  of  dental  examiners  received  said  cer- 
tificate from  the  defendant  herein,  and  also 
application  for  certificate  under  the  law  of 
1897.  together  with  fee  of  |1.00,  which  it  had 
kept,  and  that  thereafter,  on  September  24, 
1880,  the  defendant  was  refused  registration 
by  said  board  of  dental  examiners,  in  a 
letter  of  which  the  following  is  a  copy: 
'W.  M.  Bartlett,  President,  St  Louis.  S.  0. 
A.  Ruby,  Secretary,  Clinton.  H.  8.  Lowry, 
Kansas  City.  W.  W.  Birkhead,  Louisiana. 
L.  B.  Jenkins,  Frederlcktown.  Missouri  State 
Board  of  Dental  Bxamlners.  Office  of  Sec- 
retary. Clinton  Mo.,  Sept  24,  1897.  Dear 
Doctor :  I  herein  return  you  your  certificate 
of  registration.  Board  declines  to  acknowl- 
edge diplomas  from  the  school  from  which 
yon  are  graduated,  and  It  will  be  necessary 
for  yon  to  make  application  for  examination 
before  this  board  at  its  next  meeting,  on  the 
Inclosed  blank,  at  once,  sending  the  indorse- 
ment or  recommendation  of  some  dentist, 
known  to  this  board,  as  to  your  competency. 
Pending  such  examination  you  will  be  per- 
mitted to  practice  dentistry.  Fee  for  ex- 
amination of  $10,  and  you  are  credited  with 
$L0O.  Should  you  apply  for  examination 
this  dollar  will  be  applied  on  examination 
fee;  if  you  do  not,  I  will  return  it  Next 
meeting  of  the  board  will  be  held  in  about  two 
months,  due  notice  of  which  will  be  sent  you 
If  yon  apply  for  examination.  If  you  neglect 
to  aH>Iy  for  examination,  it  will  become  my 
doty  to  take  steps  towards  prosecuting  you 


for  practicing  dentistry  In  violation  of  the 
law.  Yours,  truly,  S.  C.  A.  Ruby.'  And  that 
ever  since  said  date  said  board  has  refused 
to  register  said  defendant;  that  defendant 
has  been  ready  and  willing  and  able  to  pay 
and  has  tendered  to  said  board  the  annual 
fee  of  $1,  but  that  said  state  board  of  dental 
examiners  has  refused  and  still  refuses  to 
receive  said  payment,  and  has  at  all  times 
refused  to  Issue  a  certificate  of  registration 
to  defendant,  though  often  requested  to  do 
so,  and  defendant  has  never  received  any 
certificate  of  registration  from  said  board  of 
dental  examiners.  (4)  That  on  the  dates 
alleged  In  the  Information  in  Kansas  City, 
Jackson  county,  Mo.,  the  defendant  was  en- 
gaged in  the  practice  of  dentistry  and  dental 
surgery  for  fee  or  reward  to  be  paid.  (6) 
It  is  further  stipulated  by  plalntifF  and  de- 
fendant that,  upon  the  trial  hereof,  further 
evidence  may  be  Introduced  tending  to  prove 
or  disprove  the  allegations  of  the  Information, 
subject  to  objections  as  to  the  relevancy,  ma- 
teriality, and  competency  thereof." 

The  defendant  then  offered  In  evidence  a 
certified  copy  of  an  act  of  the  Oeneral  As- 
sembly, entitled  "An  act  to  repeal  article  8 
of  chapter  110  of  the  Revised  Statutes  of 
Missouri  of  1889,  and  to  enact  a  new  article 
In  lieu  thereof,  to  be  known  as  article  8  of 
chapter  110."  Acts  1897,  p.  166.  It  is  un- 
necessary to  reproduce  this  law  as  offered  In 
evidence.  It  will  receive  such  attention  as  is 
necessary  during  the  course  of  the  opinion. 
Upon  the  submission  of  the  cause  the  court 
foimd  the  defendant  guilty,  and  assessed  his 
punishment  at  a  fine  of  $50.  Motions  for 
new  trial  and  in  arrest  of  judgment  were 
duly  filed  and  by  the  court  taken  up  and  over- 
ruled. Judgment  in  pursuance  of  the  verdict 
was  duly  rendered,  and  from  this  Judgment 
defendant  prosecuted  his  appeal  to  this  court 
and  the  record  Is  now  before  ua  for  con- 
sideration. 

Halrgrove  &  Halrgrove^  for  appellant 
The  Attorney  General,  Rush  0.  Lake^  and  W. 
B.  Owen,  for  the  State. 

FOX,  J.  (after  stating  the  facts).  The 
record  presents  but  one  question  for  con- 
sideration, that  is  the  validity  of  the  law 
upon  which  this  prosecution  is  predicated. 
Preceding  the  commencement  of  the  trial, 
as  well  as  during  the  progress  of  It  and  in 
the  motion  for  new  trial,  learned  coxmsel 
for  appellant  challenged  the  constitutionality 
of  the  law  upon  which  this  Judgment  rests, 
and  this  is  the  only  question  confronting  us 
for  consideration.  The  Attorney  Oeneral 
has  filed  a  brief  In  this  cause  in  which  the 
questions  presented  are  fully  and  exhaust- 
ively treated.  However,  for  the  appellant 
we  are  not  favored  with  any  suggestions  as 
to  his  complaints  or  the  correct  solution  of 
the  propositions  Involved  In  the  record,  hence 
for  the  assignment  of  errors  we  must  look 
to  the  objections  interp(»ed  at  the  commence- 
ment of  the  trlaL 
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1.  The  law  npon  which  this  prosecution  Is 
based  is  one  to  regulate  the  practice  of  den- 
tistry in  this  state.  Sees.  Acts  1897,  p.  106. 
The  subject  of  regulating  the  practice  of  den- 
tistry in  this  state  was  first  treated  of  by  the 
General  Assembly  in  1883.  Sess.  Acts  1883, 
p.  114.  The  act  of  1883  upon  this  subject 
went  Into  the  Revision  of  1889.  The  act  of 
1897,  heretofore  indicated,  repealed  the  law 
upon  this  snbject  as  contained  in  the  Reyislon 
of  1889.  Treating  of  the  objections  urged  in 
the  trial  court,  it  was  insisted  that  this  law 
regnlatlng  the  practice  of  dentistry  was  in- 
valid, for  the  reason  that  it  was  in  contra- 
vention of  the  provisions  of  section  28,  art 

4,  of  the  Constitution  of  this  state,  which 
provides  that  bills  of  this  nature  shall  con- 
tain only  one  subject,  which  shall  be  clearly 
expressed  in  the  title  of  the  bill.  The  orig- 
inal act  of  1883,  of  which  the  law  of  1897  is 
a  substitute,  had  the  following  headnotes  or 
caption  to  it:  "Medicine  and  Surgery — Den- 
tistty"— followed  with  this  title  to  the  bill. 
"An  act  to  regulate  the  practice  of  dentistry 
in  the  state  of  Missouri."  The  act  of  1897 
contained  the  following  headnote  or  caption 
to  it:  "Medicine  and  Surgery — Dentistry — 
State  Board  of  Examiners."  This  was  fol- 
lowed with  this  title  to  the  bill:  "An  act  to 
repeal  article  3  of  chapter  110  of  the  Re- 
vised Statutes  of  Missouri  of  1889,  and  to 
enact  a  new  article  in  lieu  thereof,  to  be 
known  as  article  3  of  chapter  110."  Upon 
the  proposition  that  the  act  of  1897,  known 
as  the  "Dentistry  Act,"  treated  of  more  than 
one  subject,  will  say  that  we  have  carefully 
analj^ed  the  provision  of  that  law,  and  have 
reached  the  conclusion  that  It  simply  con- 
tains but  one  subject;  that  is,  to  regulate  the 
practice  of  dentistry  in  this  state.  The  ob- 
ject and  purpose  of  the  constitutional  pro- 
vision was  to  prevent  incongruous,  discon- 
nected matters,  which  had  no  relation  to 
each  other,  from  being  Joined  in  one  bill,  but 
it  by  no  means  contemplates  that  all  matters 
that  are  germane  to  the  principle  subject 
and  have  a  natural  connection  with  it  may 
not  be  incorporated  in  the  same  bill.  In 
Swing  V.  Hoblltzelle,  86  Mo.  64,  the  following 
rule,  taken  from  Sedgwick,  was  approved: 
"Where  all  the  provisions  of  a  statute  fair- 
ly relate  to  the  same  subject,  have  a  natural 
connection  with  it,  are  the  incidents  or  means 
of  accomplishing  it,  then  the  subject  is  single, 
and,  if  it  Is  sufficiently  expressed  in  the  title, 
the  statute  is  valid."  This  rule  was  ap- 
proved by  Judge  Black  in  State  ex  rel.  At- 
torney  General   v.   Miller,   100   Mo.   439,   13 

5.  W.  677,  citing,  in  support  of  such  ap- 
proval. City  of  St.  Louis  V.  Tiefel,  42  Mo. 
678,  State  v.  Matthews,  44  Mo.  523,  State 
V.  Miller,  46  Mo.  ^5,  City  of  Hannibal  v. 
County  of  Marlon,  69  Mo.  571,  and  State  ex 
rel.  V.  Mead,  71  Mo.  268,  as  substantially  an- 
nouncing the  same  rule  as  approved  In  Ewing 
V.  Hoblltzelle,  supra.  To  the  same  effect  is 
State  ex  reL  t.  Bronson,  115  Mo.  271,  21  S. 


W.  1125,  where  it  was  ruled  that  this  Becttoni 
of  the  Constitution  should  be  reascmably  and 
lil>erally  construed  and  applied;  due  regard 
l>elng  had  to  its  object  and  purpose.  It  was 
again  announced  in  that  case  that  if  all  the 
IHrovlsions  of  the  bill  have  a  natural  relation 
and  connection,  then  the  subject  was  single, 
and  this,  too,  though  the  bill  contains  many 
provisions.  In  Lynch  v.  Murphy,  119  Mo.  163, 
24  S.  W.  774,  the  rule  announced  in  the  fore- 
going cases  was  approved  and  followed. 
While  this  act,  the  validity  of  which  is  dial- 
lenged  by  appellant,  contains  many  provi- 
sions, yet  it  is  made  manifest,  by  an  examina- 
tion ot  the  various  sections  contained  In  the 
bin,  that  it  treats  of  but  one  subject  and  has 
but  one  subject  in  view,  and  that  is  to  regu- 
late the  practice  of  dentistry  in  this  etat& 

The  additional  objection  Is  made  to  this 
law  that  the  snbject  of  which  it  treats — the 
regulation  of  the  practice  of  dentistry  in  this 
state — Is  not  clearly  expressed  in  the  title 
of  the  bill,  as  required  by  the  constitutional 
provisions.  The  evident  purpose  of  this  con- 
stitutional provision  requiring  the  subject  of 
bill  to  be  clearly  expressed  in  the  title 
is  well  stated  in  State  ex  rel.  v.  Ranson,  73 
Mo.  78.  In  discussing  this  constitutional  pro- 
vision in  that  case  this  court  said  that  "the 
adjudicated  cases,  as  well  as  the  elementary 
writers,  all  concur  that  it  was  to  prevent  the 
vicious  practice  of  conjoining.  In  the  same 
bill,  incongruous  matters,  and  subjects  having 
no  legitimate  connection  or  relation  to  each 
other,  and  in  no  way  germane  to  the  snbject 
expressed  in  Its  title;  that  its  object  was 
to  prevent  surprise  or  fraud  upon  members 
of  the  Lieglslatnre,  rather  than  embarrass  leg- 
islation by  making  laws  unnecessarily  re- 
strictive. Cooley  on  Const.  Llm.  174 ;  City  of 
St  Louis  V.  Tiefel,  42  Mo.  590.  Some  of  the 
adjudicated  cases  hsve  construed  this  pro- 
vision with  some  strictness,  but  in  the  ma- 
jority of  them  the  rule  Is  otherwise.  In  the 
case  of  State  v.  Miller,  46  Mo.  497,  this  court 
uses  this  language:  VThe  courts,  In  all  the 
states  where  a  like  or  similar  provision  ex- 
ists, have  given  It  a  very  liberal  interpreta- 
tion, and  haveendeavoredto  construe  it  so  as 
not  to  limit  or  cripple  leglslatlTe  enactments 
any  further  than  wnat  was  necessary  by  the 
absolute  requirements  of  the  law.'  Jnstlce 
Cooley,  In  his  work  on  Constitutional  Limita- 
tions, page  178,  says:  "There  has  been  a 
general  disposition  to  construe  the  consti- 
tional  provision  liberally,  rather  than  em- 
barrass legislation  by  a  construction  whose 
strictness  is  unnecessary  to  the  accomplish- 
ment of  the  beneficial  purpose  for  which  it 
was  adopted.'  The  Supreme  Court  of  Louisi- 
ana, In  commenting  on  argument  of  counsel, 
which  demanded  a  strict  construction  of  a 
constitutional  clause  like  this,  uses  this  lan- 
guage: 'We  think  the  argument  invokes  an 
Interpretation  of  the  constitutional  clause  too 
rigorous  and  technical.  If,  in  applying  it, 
we  should  follow  the  rules  of  a  nice  and 
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fasttdlons  verbal  criticism,  we  Bhonld  often 
fmatrate  tbe  action  of  tbe  Legislature  with- 
out fulfilling  the  Intention  of  the  framers  of 
the  Oonatitutlon.'  8acceaBl<m  of  Lonzetti,  9 
La.  Ann.  833."  We  therefore  must  approach 
tbe  treatment  of  this  proposition,  as  to  the 
necessity  of  expressing  clearly  the  subject  in 
tbe  tiUe  of  the  bill  required  by  the  Constitu- 
tion, with  tne  fall  recognition  of  the  rule 
that  such  constitutional  provision  must  bo 
reasonably  and  liberally  construed  and  ai>- 
plled;  due  regard  being  had  to  Its  object 
and  purposa 

It  will  be  observed  that  the  original  act 
upon  tbe  subject  of  r^^latlng  the  practice  of 
dentistry,  in  1883,  was  revised  In  chapter 
110  of  the  Revision  of  1889.  This  chapter 
was  headed :  "Medicine,  Surgery  and  Dentis- 
try." Then  followed  the  designation  of  the 
articles  of  which  this  chapter  treated:  First, 
article  1,  medicine  and  surgery;  article  2, 
disposition  of  human  bodies;  article  3,  den- 
tistry. When  we  turn  to  article  3  of  the  Re- 
vision of  1889,  It  Is  headed  "Dentistry." 
Section  6610,  Rev.  St  1889,  expressly  pro- 
vldes  that  in  the  revision  of  the  statutes,  the 
enacting  clauses  of  the  several  acts,  as  also 
the  words,  "An  act  concerning,"  or  other 
equivalent  words  in  the  title  to  the  several 
acts,  shall  be  omitted,  substituting  in  lieu 
thereof  other  words  expressive  of  the  subject 
of  the  act  of  law.  It  was  held  in  State  ex 
ret.  V.  Ranson,  supra,  that  the  acts,  as  re- 
vised by  the  general  statute,  may  be  taken  as 
the  original  act,  and  the  title  prefixed  to  the 
same  by  the  general  statute  may  be  accepted 
as  the  title  to  such  chapters,  since  this  ar- 
rangement and  heading  of  the  general  stat- 
utes is  authorized  by  law  and,  Indeed,  has 
become  a  part  of  the  law  Itself.  Gen.  St 
1865,  pp,  882,  883,  81  1,  8,  9 ;  Rev.  8t  1879, 
p.  530,  8  3164 ;  People  v.  MoUneaux,  53  Barb. 
9.  We  have  in  the  act  of  1897  the  general 
headnotee  as  contained  in  the  revision  of 
1889;  that  is,  "Medicine  and  Surgery— Den- 
tistry," with  the  additional  headnote  of  "State 
Board  of  Examiners."  Then  follows  the 
statement,  "An  act  to  repeal  article  8  of 
chapter  110  of  the  Revised  Statutes  of  Mis- 
souri of  1889,  and  to  enact  a  new  article  In 
lieu  thereof,  to  be  known  as  article  3  of  chap- 
ter 110." 

After  a  careful  consideration  of  this  prop- 
osition we  have  reached  the  conclusion  that 
tbe  title  to  tbe  act  of  1897  in  a  sufficiently 
definite  expression  of  the  subject  to  which  the 
legislation  in  the  act  relates  as  renders  it  In 
harmony  with  the  provision  of  the  Gonstltu- 
tton.  It  will  be  observed  that  by  this  act 
no  change  Is  sought  in  the  chapter,  other 
than  In  one  of  the  articles  of  It  The  chap- 
ter, with  Its  headings,  which  are  accepted  as 
Its  title,  remains  the  same,  hence  it  is  mani- 
fest that  when  the  act  of  1897  repeals  article 
S  of  chapter  110  and  enacts  a  new  article  in 
Hen  of  It,  to  be  known  as  article  3  of  chap- 
I  ter  110.  such  new  article  must  necessarily 
embrace  the  subject  In  the  title  of  chapter 


110  of  that  article,  which  was  "Dentistry." 
In  other  words,  it  is  clear  by  the  act  of  1897 
that  article  3,  treating  of  the  subject  of  den- 
tistry, was  to  be  retained  in  chapter  110,  and 
while  there  were  changes  to  be  made  In  the 
body  of  the  article,  treating  of  the  subject, 
the  subject  itself  was  to  remain  the  same. 
Article  3  of  chapter  110,  as  denoted  in  the 
heading  of  such  chapter,  Is  known  only  as 
the  article  npon  the  subject  of  dentistry, 
hence,  when  the  act  of  1897  expressly  says  in 
its  title  that  the  new  article  shall  be  known 
as  article  3  of  chapter  110,  It  necessarily 
means  the  article  3  as  designated  in  the  title 
of  that  chapter  as  "Dentistry."  Chapter  110, 
at  the  very  opening  of  the  chapter,  labels 
article  3  as  being  a  law  upon  the  subject  of 
dentistry,  hence  the  statement  In  the  title 
of  the  act  of  1897,  that  the  new  article  shall 
be  known  as  article  8  of  chapter  110,  to  alt 
intents  and  purposes  labels  that  law  as  be- 
ing upon  the  same  subject  designated  by  chap- 
ter 110,  that  of  dentistry.  The  main  purpose 
of  the  constitutional  provision  in  requiring 
the  subject  of  the  legislation  to  be  clearly 
stated  In  the  title  In  the  bill  was  to  prevent 
surprise  or  fraud  upon  members  of  the  law- 
making body.  The  title  to  this  act  clearly  In- 
formed the  members  of  the  Legislature  as  to 
the  nature  of  the  legislation  sought  by  the 
bill.  By  the  title  of  this  bill  they  were  re- 
ferred to  chapter  110,  and  Informed  that  this 
act  proposed  to  repeal  article  8  of  that  chap- 
ter, and  enact  in  lieu  of  or  In  place  of  it  a 
new  article,  to  be  known  as  article  8  of  the 
same  chapter.  Turning  to  chapter  110  (and 
the  ref€*ence  to  It  by  the  act  of  1897  made 
it  a  part  of  the  title  to  the  act),  the  legislator 
would  find  tbe  subjects  treated  of  In  that 
chapter,  and  would  discover.  In  addition,  that 
part  of  the  title  to  the  chapter  designated 
article  3  treated  of  the  subject  of  dentistry. 
If  the  new  article  enacted  was  to  be  known 
as  article  8  of  that  chapter,  the  conclusion  Is 
Inevitable  that  the  legislator  seeking  informa- 
tion would  readily  realise  that  the  subject  of 
the  new  article  to  be  enacted  must  necessarily 
be  that  of  dentistry.  The  title  to  the  act  of 
1897  makes  it  manifest  that  no  one  was  sur- 
prised or  deceived  thereby,  and  It  Is  suffi- 
ciently definite  to  inform  the  members  of  the 
Legislature  of  the  nature  and  subject  of  the 
legislation  sought  to  be  enacted.  While  the 
title  to  the  act  indicates  the  enactment  of  a 
new  article,  yet  this  did  not  mean  a  new 
article  upon  a  new  subject,  for  It  is  made 
clear  by  the  language  employed  In  the  title 
that  while  the  article  was  denominated  a  new 
one,  it  was  to  be  confined  to  the  same  sub- 
ject, and  the  body  of  the  act  itself  emphasizes 
the  truth  of  this  fact  for  it  was  confined  to 
the  same  subject  as  the  former  legislation 
which  was  repealed  by  it  The  case  of  Bran- 
don V.  State,  16  Ind.  197,  was  approved  by 
this  court  in  State  ex  rel.  v.  Ranson,  supra. 
It  was  said  by  the  Indltina  court  that  "If 
tbe  title  of  an  original  act  Is  sufficient  to  em- 
brace tbe  provision  contained  In  an  amends- 
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tory  act,  It  will  be  good,  and  It  need  not  be 
Inquired  whether  the  title  of  the  amendatory 
act  would,  of  Itself,  be  sufflclent."  In  State 
ex  rel.  v.  C!ounty  Court,  128  Mo.  427,  30  S.  W. 
103,  31  S.  W.  23,  It  was  ruled  that  the-  mere 
generality  In  the  title  will  not  vitiate  an  act 
of  the  General  Assembly  unless  the  title  Is 
of  such  a  nature  as  to  compel  a  conviction 
that  It  was  designed  to  mislead  as  to  the  sub- 
ject dealt  with.  It  Is  clearly  the  province 
of  the  lawmaking  power  to  decide  upon  the 
title  of  an  act,  and  at  least  some  deference 
must  be  paid  to  their  decision,  and  an  act 
should  not  be  declared  unconstitutional  for 
the  reason  that  It  fails  to  clearly  express  the 
subject  by  Its  title,  unless  It  clearly  violates 
that  command  of  the  Constitution.  Dogge  v. 
State,  17  Neb.  140,  22  N.  W.  34&  In  addi- 
tion to  this,  in  State  v.  Murlln,  137  Mo.  297, 
88  S.  W.  923,  this  court.  In  Indicating  the 
title  of  an  act  under  discussion,  included  the 
general  caption  or  headnote  of  the  act,  simi- 
lar to  the  caption  or  headnote  of  the  act  now 
ander  discussion,  as  being  a  part  of  the  title 
of  the  law,  and  we  see  no  valid  objection, 
when  headnotes,  as  in  this  Instance,  "Medi- 
cine and  Surgery ;  Dentistry  :  State  Board 
of  Examiners,"  are  there  by  the  Legislature 
during  the  consideration  of  the  bill,  to  con- 
struing such  general  headnotes  or  caption  of 
the  bill  as  a  part  of  the  title  of  the  law. 

2.  The  act  of  the  Legislature  of  1897,  which 
Is  challenged  In  this  proceeding,  Is  not  vio- 
lative or  in  contravention  of  article  2,  sec- 
tion SO,  of  the  Constitution  of  the  state  of 
Missouri,  In  that  it  deprives  certain  classes 
of  persons,  citizens,  or  Individuals  of  prop- 
erty or  rights  without  due  process  of  law. 
It  Is  sufficient  to  state  upon  this  proposi- 
tion that  the  question  of  the  power  of  the 
Legislature  to  regulate  the  practice  of  those 
trades  and  professions  that  require  partic- 
ular skill  and  learning,  the  practice  of  which 
necessarily  affects  the  public,  was  fully  dis- 
cussed In  State  v.  Davis  (decided  at  the  pres- 
Mit  sitting  of  this  court)  92  S.  W.  4»4,  and 
not  yet  officially  reported.  It  was  held  In 
that  case  that  the  Legislature  bad  full  power 
to  enact  such  laws,  and  that  they  In  no  way 
deprived  persons  of  any  vested  rights  or 
property. 

3.  This  act  does  not  Invest  the  dental  board 
with  Judicial  functions  in  violation  of  the 
provisions  of  the  Constitution.  This  was  ex- 
pressly ruled  where  a  similar  principle  was 
involved.  In  State  y.  Hathaway,  115  Mo.  86, 
21  S.  W.  1081. 

4.  The  Indictment  In  this  cause  properly 
charges  the  offense,  and  there  was  no  neces- 
sity to  allege  In  the  pleading  the  names  of 
the  persons  upon  whom  the  defendant  prac- 
ticed his  profession  of  dentistry.  State  v. 
Little,  76  Mo.  62. 

6.  The  burden  in  the  trial  of  this  cause  was 
not  upon  the  state  to  prove  that  defendant 
did  not  belong  to  ope  of  the  classes  practicing 
dentistry  which  were  excepted  from  the  op- 
eration of  the  statute,  as  urged  In  the  con- 


tention of  the  appellant  It  will  be  noted 
that  the  classes  excepted  from  the  operation 
of  this  law  are  enumerated  in  a  different  sec- 
tion, therefore,  if  defendant  was  within  the 
class  so  excepted,  that  was  a  matter  of  de- 
fense, and  the  burden  of  proof  was  upon  him. 
It  was  ruled  in  State  r.  O'Brien,  74  Mo.  649, 
that  "when  an  exception  Is  contained  In  a 
statute  defining  an  offense  and  constitutes  a 
part  of  the  offense,  an  Indictment  for  sa<di 
offense  must  negative  the  exception;  but 
when  the  statute  contains  a  proviso  exempt- 
ing a  class  therein  referred  to  from  the  op- 
eration of  the  statute,  an  Indictment  need 
not  negative  the  proviso.  The  accused  must 
make  the  exemption  a  ground  of  defense." 

6.  The  offense  with  which  defendant  is 
charged  Is  practicing  dentistry  without  hav- 
ing a  license  so  to  do  as  provided  by  the 
statute,  and  it  Is  admitted  In  the  agreed 
statement  of  facts  that  he  practiced  his  pro- 
fession and  bad  no  such  license,  hence  the 
contention  of  appellant  that  be  had  fully 
complied  with  the  provisions  of  the  law  and 
that  the  board  Improperly  refused  to  issue 
the  license  cannot  avail  him  anything  In  this 
proceeding.  If  he  had  substantially  com- 
piled with  all  the  provisions  of  the  statute, 
and  the  board  wrongfully  withheld  from  him 
a  license,  then  he  must  resort  to  some  appro- 
priate remedy  to  compel  the  Issuance  of  snch 
license.  If  he  practiced  his  profession  with- 
out having  the  authority  so  to  do  as  provided 
by  the  statute,  the  offense  was  complete,  and 
It  can  make  no  difference,  so  far  as  this  pro- 
ceeding is  concerned,  whether  the  board  act- 
ed Justly  or  unjustly  with  him  In  the  matter 
of  refusing  to  issue  the  license. 

We  have  thus  given  expression  to  our 
views  upon  the  propositions  presented  In 
the  record,  and  finding  no  reversible  error, 
the  Judgment  should  be  affirmed,  and  it  la 
so  ordered.    All  concur. 


STATE  V.  TEMPLE. 

(Supreme  Court  of  Missouri,  Division  No.    2. 

March  6,  1906.) 

1.  Homicide— Assault  with  Intent  to  Kiu, 
— Infobuation. 

Rev.  St.  1899,  {  1848,  provides  that  every 
person  who  shall  be  convicted  of  an  assault 
with  Intent  to  kill  or  to  do  great  bodily  harm,  or 
to  commit  any  other  felony,  the  iiunishment  for 
which  is  not  previously  prescribed,  shall  be 
punished,  etc.  Held,  that  an  information  under 
such  section  Is  not  fatally  defective  for  failure 
to  charge  that  the  assault  was  committed  "on 
purpose  and  of  malice  aforethought" 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  {{  237-249.] 

2.  CannNAi,  Law— Tbiait— Conduct. 

Where  accused  was  not  manacled  while 
his  trial  was  actually  in  progress,  he  was  not 
prejudiced  by  the  fact  that  he  was  brought  in- 
to court  manacled  from  the  Jail  and  was  man- 
acled again  in  the  presence  of  some  of  the 
jurors  preparatory  to  his  being  returned  to- 
the  jail  during  an  intermission. 
_[Ed._Note.-^For_  cases  in  point,  see  voL  14,. 
Vf  i  14o4,J 


Cent  Dig.  Criminal  Law, 
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3.  Samx  —  Apfkai.  —  Pbcsuxptionb  — Pbxs- 

ENCE  OP  ACCnSED. 

Where  the  record  of  a  criminal  case  af- 
finnatively  ahowed  that  defendant  waa  present 
at  the  time  the  jury  «u  aworn,  it  will  be 
presumed,  in  the  alwence  of  evidence  to  the 
contrary,  that  he  was  also  present  at  all  sub- 
sequent stages  of  the  trial. 

\VA.  Nota — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  {|  2766,  8027.] 

4.  SufK— FoBifSB    Jkopabdt— Sepasatb    Ot> 
PENSES  IN  Same  Tbansactioii. 

Accused,  while  pretending  to  take  a  horse 
ont  of  a  stall  for  inspection  by  police  officers, 
shot  one  of  them  ana  immediately  turned  his 
pistol  on  the  other,  who  immediately  seized 
the  pistol  and  prevented  defendant  from  dis- 
charging it  until  he  could  be  subdued  and 
arrested.  Held,  that  such  facts  constituted  a 
separate  assault  on  each  officer,  Justifying  sepa- 
rate convictions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  W, 
Cent  Dig.  Criminal  Lew,  (  iCjlS.] 

5.  Same— iNSTBUonoNS— Reabonabuc  Doubt. 

An  instruction  that  accused  is  presumed  to 
be  innocent  of  the  offense  charged,  that  the 
presumption  continues  throughout  the  case  un- 
til overcome  by  evidence  showing  him  guilty 
beyond  a  reasonable  doubt,  and,  if  the  jury 
had  a  reasonable  doubt  of  defendant's  guilt, 
they  should  acquit  him,  but  that  such  doubt, 
to  authorize  an  acquittal,  must  be  substantial 
and  founded  on  the  evidence,  and  not  a  mere 
possibility  of  defendant's  innocence,  la  correct 
lEd.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  1904-1922.] 

Appeal  from  Clrcalt  Court,  Buchanan  Coun- 
ty; B.  J.  Casteel,  Judge. 

Sol  Temple  was  convicted  of  assault  wltli 
Intent  to  kill,  and  he  appeals.    Affirmed. 

Houston  &  Bnckner  and  John  C.  Moore,  for 
appellant  The  Attorney  Oeneral  and  Rush 
C.  Lake,  for  the  State. 

BURGESS,  J.  On  the  14th  day  of  June, 
1904,  the  prosecuting  attorney  of  Buchanan 
'jonnty  filed  an  information  In  the  office  of 
the  clerk  of  the  criminal  court  of  said  coun- 
ty, in  which  it  la  alleged  that  the  defendant, 
Sol  Temple,  on  or  about  the  14th  day  of  May, 
1904,  at  said  county,  "did  then  and  there, 
unlawfully,  feloniously,  and  willfully,  in  and 
upon  one  James  Grable  make  an  assault,  and 
did,  then  and  there,  feloniously  and  willfully 
point  at  and  towards  him,  the  said  James 
Grable,  a  certain  •  •  •  revolving  pistol, 
then  and  there  loaded  with  powder  and  lead- 
en balls,  which  he,  the  said  Sol  Temple,  In  his 
right  hand  then  and  there  had  and  held,  with 
the  Intent  then  and  there  him,  the  said  James 
Grable,  feloniously  and  willfully  to  kill  and 
murder,  contrary  to  the  form  of  the  statute  In 
snch  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  The  de- 
fendant was  duly  arraigned,  and  plead  not 
guilty.  Thereafter,  on  the  16th  day  of  Au- 
gust 1904,  defendant  was  placed  upon  trial, 
found  guilty,  and  his  punishment  fixed  at 
live  years  In  the  penitentiary.  In  due  time 
defendant  filed  motions  for  new  trial  and 
In  arrest,  which  being  overruled  he  saved  ex- 
ceptions, and  brings  the  case  to  this  court  by 
appeal  for  review. 

The  facts  of  the  case  are  hut  few,  and  are 


substantially  as  follows:    On  the  14th  day 

of  May,  1004,  a  man  named  Wllkerson  called  / 
upon  William  P.  Oibson,  a  police  sergeant 
In  the  city  of  St.  Joseph,  to  go  to  a  livery 
bam  with  bim  and  see  whether  a  team  placed 
In  the  bam  by  the  defendant  answered  the  de- 
scription of  a  team  which  had  been  advertised 
as  stolen  at  Savannah,  Mo.,  and  of  which  the 
St  Joseph  police  officers  had  a  description. 
In  company  with  Wllkerson,  Oibson  went  to 
a  saloon  in  the  neighborhood  of  the  said 
bam,  whore  they  found  the  defendant  Gib- 
son explained  to  defendant  that  he  was  a 
police  officer,  and  requested  defendant  to  show 
him  the  team.  On  the  way  to  the  bam  they 
were  Joined  by  Officer  Grable.  Defendant 
stepped  Into  the  stall  of  one  of  the  horses, 
and  was  engaged  in  untying  It  when  Gibson 
remarked,  "Why,  this  is  not  the  team."  De- 
fendant was  slow  in  backing  out  the  horse, 
and  Wllkerson,  addressing  defendant  said: 
"It  takes  you  a  long  time  to  untie  those 
horses.  Why  don't  you  bring  them  out  of 
there?"  About  that  time  Wllkerson  saw  de- 
fendant draw  his  revolver  and  shoot  at  Gib- 
son ;  the  ball  striking  Gibson  In  the  face.  So 
dose  was  the  revolver  that  the  powder  burn- 
ed Gibson's  face.  The  defendant  then  turned 
his  revolver  upon  officer  Grable,  who  testified 
at  the  trial  that  he  was  very  close  to  defend- 
ant and  that  as  soon  as  defendant  aimed  the 
revolver  at  him  he  grabbed  it  with  both 
hands;  his  left  thumb  being  placed  behind 
the  hammer.  Defendant  endeavored  to  wrench 
the  revolver  from  the  grasp  of  the  officer 
and  fire  It  off.  but  was  unable  to  do  so.  With 
the  aid  of  other  persons  who  went  to  the  as- 
sistance of  Grable,  the  defendant  was  finally 
subdued  and  placed  under  arrest  for  shooting 
officer  Gibson.  No  testimony  was  offered  In 
behalf  of  the  defendant 

Over  the  objection  and  exception  of  de- 
fendant, the  court  gave  the  jury  six  Instruc- 
tions, but  for  the  purposes  of  this  opinion  it 
is  only  necessary  to  Incorporate  two,  the 
first  and  second,  as  they  alone  are  criticised. 
They  are  as  follows:  "(1)  The  defendant  is 
presumed  to  be  Innocent  of  the  offense  with 
which  he  stands  charged,  and  this  presump- 
tion continues  throughout  the  case  until  over- 
come by  evidence  showing  him  guilty  beyond 
a  reasonable  doubt,  and  If  you  have  a  rea- 
sonable doubt  of  defendant's  guilt  you  must 
acquit  him;  but  such  doubt  to  authorize  an 
acquittal  must  be  a  substantial  doubt  found- 
ed on  the  evidence,  and  not  a  mere  possibility 
of  the  defendant's  Innocence.  (2)  If  jrou  be- 
lieve and  find  from  the  evidence  that  the  de- 
fendant, Sol  Temple,  at  the  county  of  Buchan- 
an and  state  of  Missouri,  within  three  years 
before  the  filing  of  the  information  in  this 
case,  with  a  certain  revolving  pistol,  loaded 
with  powder  and  leaden  balls,  feloniously  and 
willfully  made  an  assault  on  the  witness, 
James  Grable,  with  the  Intention  of  then  and 
there  killing  him,  the  said  James  Grable, 
with  said  revolving  pistol,  you  will  find  the 
defoidant  guilty  of  assault  with  intoit  to 
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kill,  and  assess  his  punishment  at  imprison- 
ment in  the  penitentiary  for  a  term  of  not 
less  than  two  nor  more  than  five  years,  or 
imprisonment  in  the  county  Jail  for  a  term 
of  not  lees  than  six  months,  nor  more  than 
one  year,  or  by  both  a  fine  of  not  less  than 
$100  and  Imprisonment  in  the  county  Jail  not 
less  than  three  months,  or  by  a  fine  of  not 
less  than  $100."  "Wilifuily,"  as  used  in  the 
foregoing  instructions,  means  Intentionally; 
that  Is,  not  accidMitally.  "Feloniously" 
means  wrongfully,  and  against  the  admoni- 
tion of  the  law. 

The  defendant  requested  the  following  in- 
structions, which  were  refused,  and  excep- 
tions saved.  "(1)  The  Jury  are  Instructed 
that  if  they  find  from  the  evidence  that  an 
assault  was  committed  by  the  defendant  on 
Officer  Orable,  but  that  said  assault  was  com- 
mitted at  the  same  time  and  was  part  of  and 
was  coincident  with  an  assault  made  upon 
one  William  Oibson,  you  will  find  the  defend- 
ant not  guilty.  (2)  The  jury  are  instructed 
that  unless  yon  find  that  the  assault  on  Offi- 
cer Orable,  complained  of  In  the  information 
filed  In  this  case.  Is  distinct  and  separate 
from,  and  forms  no  part  of,  the  assault  on 
one  William  Oibson,  for  which  defendant  has 
already  been  tried  and  convicted,  you  will 
find  the  defendant  not  guilty."  The  first 
proposition  with  which  we  are  confronted  Is 
as  to  the  sufficiency  of  the  information,  which 
defendant  Insists  Is  insufficient.  In  that  It 
falls  to  charge  that  the  assault  was  made 
feloniously,  on  purpose,  and  of  defendant's 
malice  aforethought,  all  of  which  it  Is  con- 
tended Is  necessary  in  order  to  make  the  In- 
formation good.  If  the  information  was  un- 
der section  1817,  Rev.  St  1809,  there  would 
be  much  force  In  defendant's  contention. 
State  V.  Seward,  42  Mo.  206.  It  Is  not,  how- 
ever,  drawn  under  that  section,  but  under 
section  1848,  and  is  in  accordance  therewith. 
The  information  Is  for  a  felonious  assault 
"with  intent  to  kill,"  and  is  not  rendered  de- 
fective by  an  omission  to  charge  that  the  as- 
sault was  committed  "on  purpose  and  of 
malice  aforethought"  State  v.  Stewart,  29 
Mo.  419;  State  v.  Seward,  supra. 

It  appears  from  the  record  that  while 
being  conducted  from  the  jail  to  the  court- 
bouse  and  back  again,  as  occasion  demanded, 
the  defendant  was  shackled  and  guarded  by 
two  officers,  and  that  the  shackles  were  re- 
moved from  his  hands  In  the  presence  of 
!K>me  of  the  Jurors  in  the  courtroom,  and 
again  placed  on  his  hands  at  the  adjourn- 
ment of  the  court,  while  the  jury  was  still 
In  the  courtroom,  the  effect  of  which  was, 
as  contended  by  counsel  for  defendant,  to 
prejudice  the  minds  of  the  Jury  against  the 
defendant  and  cause  them  to  believe  him  to 
be  a  dangerous  and  desperate  man.  In  Justi- 
fication of  the  course  pursued  by  the  officers 
of  the  court  in  placing  shackles  upon  defend- 
ant while  conducting  him  to  and  from  the 
fwurthouse,  where  the  trial  was  being  held, 
the  sheriff  and  one  of  bis  deputies  who  bad 


charge  of  all  prisoners  confined  In  the  Jail 
made  affidavits  duly  setting  forth  that  from 
the  information  In  their  possession,  which 
seemed  to  them  reliable,  the  defendant  was 
a  dangerous  and  desperate  man;  that  he  had 
broken  Jail  at  Pond  Creek,  Okl.,  on  two 
different  occasions  while  confined  there  for 
crime;  that  on  one  of  these  occasions  the  said 
defendant,  while  in  the  courtroom,  drew  two 
revolvers  which  had  recently  been  supplied 
him,  and,  covering  the  officers  with  same, 
backed  out  of  the  courthouse,  mounted  a 
horse  in  waiting  outside,  and  made  his  es- 
cape; that  at  no  time  when  upon  trial  was 
defendant  shackled  In  the  courtroom,  but 
that  the  shackles  were  removed  immediately 
upon  his  arrival  there,  and  not  put  on  again 
until  the  officers  in  whose  charge  he  was 
were  upon  the  eve  of  returning  him  to  the 
Jail.  It  appeared  that  this  was  the  unlfcMrm 
custom  of  said  officers  In  conducting  prison- 
ers to  and  from  the  courthouse  when  apon 
trial.  It  has  been  held  by  this  court,  follow- 
ing the  common-law  rule,  that  when  a  prison- 
er is  brought  into  court  for  trial,  upon  his 
plea  of  not  guilty  to  an  indictment  for  a 
criminal  offense,  he  is  entitled  to  make  bis 
appearance  free  from  all  shacdcles  or  IXMids. 
(State  V.  Krlng,  1  Mo.  App.  438;  State  v. 
Kring,  64  Mo.  591;  State  v.  Craft,  164  Mo. 
631,  66  8.  W.  280;  State  v.  Rudolph,  187  Mo. 
67,  85  S.  W.  584),  and  to  justify  the  keeping 
of  shackles  upon  the  prisoner  during  the 
trial  there  must  arise  during  the  trial  some 
good  reason  therefor  based  upon  the  conduct 
of  the  prisoner,  in  the  absence  of  which 
such  action  would  be  Improper  and  would 
deprive  the  defendant  .of  a  substantial  legal 
right,  to  bis  prejudice:  But  there  is  no  pre- 
tense that  the  prisoner  In  this  case  was 
shackled  during  the  trial.  On  the  contrary, 
it  clearly  appears  that  he  was  not  In  any 
way  deprived  of  the  free  and  calm  use  of 
all  of  his  faculties.  We  do  not,  however,  in- 
tend to  be  understood  as  holding  that  any 
explanation  was  -due  from  the  officers  In 
charge  of  the  defendant  for  placing  shackles 
upon  him  in  taking  him  to  and  from  the 
courthouse  during  the  trial;  for,  according 
to  defendant's  own  affidavit,  he  was  not  In- 
cumbered by  handcuffs  or  other  shackles  dur- 
ing the  progress  of  the  trial,  and  he  has  no 
ground  of  complaint  that  be  was  shackled 
when  he  was  upon  trial. 

There  is  no  foundation  for  the  assertion 
that  the  reccHTd  does  not  show  the  presence 
of  defendant  during  the  trial  or  that  the  Jury 
was  sworn  to  try  the  case,  as  it  affirmatively 
shows  these  facts.  It  shows  that  defendant 
was  present  at  the  time  the  Jury  was  sworn, 
and  It  will  be  presumed  that  he  was  present 
at  all  stages  of  the  trial  thereafter. 

Defendant  Insists  that,  as  he  had  been  con- 
victed of  an  assault  made  upon  Officer  Gib- 
son, he  "could  not  be  convicted  of  another 
assault  committed  'and  coincident  witti  the 
assault  of  which  he  is  convicted;  thst  is, 
out  of  the  one  transactlcm  the  prosecubw  can 
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carre  but  one  offeDse.**  But  the  tacts  dis- 
closed by  the  record  do  not  sustain  defend- 
ant's position.  They  show  that  there  were 
two  separate  and  distinct  acts  or  assaults 
committed  by  the  defendant  in  rapid  succes- 
sion. When  defendant  shot  Gibson,  the  of- 
fense was  complete  the  Instant  the  shot  was 
fired,  and  the  assault  upon  Grable  as  soon 
thereafter  as  the  loaded  pistol  was  leveled  at 
him  with  deadly  Intent  Defendant's  proposi- 
tion, as  above  stated,  admits  that  there  was 
ano^er  assault  committed,  which  surely 
means  that  there  was  more  than  one.  In 
Wharton's  Criminal  Law  <6th  Ed.)  g  665,  It 
Is  said:  "But  where  the  act  Is  separable 
Into  two  distinct  branches,  as  where  a  man 
at  tbe  same  time  assaults  two  persons, 
•  •  •  he  may  be  convicted  on  separate  In- 
dictments for  each  offense."  In  State  T. 
Standlfer,  S  Port.  (Ala.)  531,  the  court  says: 
"It  Is  not  of  Infrequent  occurrence  that  the 
same  Individual,  at  the  same  time,  and  In 
the  same  transaction,  commits  two  or  more 
distinct  crimes,  and  an  acquittal  of  one  will 
not  be  a  bar  to  punishment  for  the  other." 
Tbe  same  rule  Is  announced  In  Vaughan  v. 
Commonwealth,  2  Ya.  Cas.  273,  and  In  Green- 
wood V.  State,  64  Ind.  250.  In  11  Am.  & 
Bng.  Ency.  of  Law  ast  Ed.)  pp.  943-844,  It 
Is  said:  "If  the  two  crimes  are  entirely 
separate  and  distinct  acts,  however  closely 
they  may  be  committed,  and  even  though 
some  of  tbe  ingredients  of  the  one  enters 
into  the  other,  a  prosecution  for  the  one  will 
be  no  bar  to  a  prosecution  for  the  other," 
etc  The  test  Is,  If,  upon  the  trial  of  defend- 
ant for  feloniously  shooting  Gibson,  he  could 
not  have  been  convicted  of  the  crime  charged  In 
tbe  present  information,  though  the  Jury  should 
have  been  satisfied  that  the  defendant  feloni- 
ously assaulted  James  Grable  with  Intent  to 
kill  him,  as  charged,  his  former  conviction 
for  shooting  Gibson  is  no  bar  to  this  prosecu- 
tion. Commonwealth  t.  Hoby,  12  Pick. 
(Mass.)  496. 

There  is  no  merit  In  the  contention  that 
instruction  No.  1  is  erroneous  in  defining  rea- 
sonable doubt.  It  logically  follows  from 
wtiat  has  been  said  that  instruction  No.  2  Is 
free  from  error,  and  that  no  error  was  com- 
mitted In  admitting  evidence  with  respect  to 
the  assault  by  defendant  upon  Gibson. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed.    All  concur. 


EOENIO  et  nx.  ▼.  UNION  DEPOT  RT.  CO. 

(Supreme  Court  of  Missouri,  Division   No.  2. 
March  6.  1906.) 

1.  IitsAini  Pkbsons— GuABniAR  Ad  Lirsif— 

SiATnTxs. 

Rev.  St  1899,  i  3667,  making  it  the  duty 
of  every  guardian  ad  litem  of  an  Insane  person 
to  prosecute  and  defend  all  actions  instituted 
in  behalf  of  or  against  his  ward,  is  inapplicable, 
where  no  inquest  has  been  held  and  there  has 
been  no  adjudication  of  insanity. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Insane  Persons,  t  165.] 
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2l  Sua. 

Where  there  has  been  no  Inquest  and  no 
adjudication  of  insanity,  the  fact  that  knowl- 
edge of  the  insanity  of  one  of  the  cpplain- 
tUTs  first  cornea  to  defendant  at  the  trial  is 
not  ground  for  suspending  the  proceedings  on 
defendant's  snggestion  until  a  guardian  ad  litem 
for  such  plaintiff  has  l>een  appointed;  the  in- 
sanity having  arisen  after  the  commencement 
of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Insane  Persons,  (S  164,  165.] 

5.  Stbeet  Ratlboads  —  Neouobnoh  —  Ques- 
tion FOB  JUBT. 

In  an  action  for  death  of  a  child  by  the 
operation  of  a  street  railroad,  evidence  ex- 
amined, and  held,  that  whether  defendant  was 
negligent  was  a  question  for  the  jury. 

[Ed.   Note. — For  cases  in  point  see  vol.  44, 
Gent  Dig.  Street  Railroads,  fi  251.  253.] 
4.  Samb  —  Inevitable  Accident  —  QuEsrioir 

roB  JUBT. 

Whether  the  accident  resulting  in  the  death 
was  Inevitable  was  also  a  question  for  the  jury. 

6.  Tbial  —  iNSTEUcnoNB  —  Refusal  of  Be- 
quests. 

Where  instructions  are  given  which,  taken 
together,  fully  cover  every  proposition  raised 
by  the  prospective  parties  which  are  necessary 
to  direct  the  jury  m  arriving  at  their  verdict 
error  cannot  be  jpredicated  on  the  refusal  to 
give  a  requested  mstruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
(3ent  Dig.  Trial,  H  651-659.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  McElhlnney,  Judge. 

Action  by  Charles  A.  Koenlg  and  wife 
against  the  Union  Depot  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

For  former  opinion,  see  78  S.  W.  637. 

Boyle  &  Priest  and  Klskaddon  &  Matthews, 
for  appellant  Lee  Meriwether,  for  respond- 
ents. 

GANTT,  J.  This  is  the  second  appeal  of 
this  cause.  The  first  Is  reported  in  173  Mo. 
698,  73  S.  W.  637.  The  evidence  is  fully  stat- 
ed in  the  opinion  of  Judge  Burgess  on  the 
former  appeal,  and  it  is  unnecessary  to  re- 
produce it  in  full.  The  plaintiffs  are,  re- 
spectively, father  and  mother  of  Amelia  Koe- 
nlg, their  Infant  daughter,  who  was  struck 
and  killed  on  the  8th  day  of  May,  1899,  by 
one  of  defendant's  street  railway  cars  at 
the  Intersection  of  Arsenal  street  and  Comp- 
ton  avenue.  In  the  city  of  St  Louis.  Amelia 
was  about  six  years  old  at  the  time  she 
was  killed.  The  defendant  Is  a  corporation 
organized  under  the  laws  of  this  state,  and 
operating  a  street  railway  with  double  tracks 
on  Arsenal  street.  Its  cars  are  propelled  by 
electricity.  On  the  8th  day  of  May,  1899, 
between  2  and  3  o'clock:  in  the  afternoon  of 
that  day,  one  of  defendant's  cars,  proceeding 
westward  on  Arsenal  street  struck  Amelia, 
at  or  near  the  crossing  of  the  west  line  of 
Compton  avenue,  with  such  force  that  she 
died  an  hour  or  two  thereafter.  The  testi- 
mony tended  to  show  that  from  Michigan 
avenue,  the  first  street  east  of  Compton,  down 
to  Compton,  there  was  a  steep  descending 
grade  In  defendant's  railway  track.    The  neg- 
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Ugence  alleged  was  that  the  defendant  reck- 
lessly and  negligently  ran  Its  car  with  great 
speed,  in  excess  of  the  ordinance  of  the  city  of 
8t  Louis  regulating  the  speed  and  operation 
of  street  railway  cars,  and  la  violation  of 
said  ordinance,  and  with  snch  rapidity  that 
the  motorman  lost  control  thereof,  so  that  he 
conld  not  stop  the  same  at  the  crossing  on 
Compton  avenue;  that  while  running  down 
said  grade  to  Compton  avenue  the  motorman 
neglected  and  failed  to  sound  the  gong  or 
bell  on  said  car,  or  to  give  any  other  warning 
of  its  approach,  and  failed  and  neglected  to 
keep  a  proper  lookout  for  persons  crossing 
said  Arsenal  street  at  Compton  avenue,  and 
neglected  to  lower  the  fender  and  apply  the 
brake  until  after  the  said  Amelia  had  been 
struck.  The  answer  was  a  general  denial. 
A  change  of  venue  was  granted  to  the  St 
Louis  county  circuit  court  After  the  re- 
versal of  the  Judgment  on  the  first  trial  by 
this  court,  the  cause  was  retried  at  the  May 
term,  1903,  of  said  court  and  resulted  In  a 
verdict  for  the  plaintiff  in  the  sum  of  $5,000. 
Motions  for  new  trial  and  In  arrest  were 
filed  in  due  time  and  overruled,  and  an  ap- 
peal granted  to  this  court  Various  errors 
are  assigned  on  this  appeal,  which  will  be  con- 
sidered in  the  order  of  their  presentation  in 
the  brief  of  counsel  for  the  defendant 

1.  In  the  course  of  the  examination  of  Mrs. 
Lizzie  Koenig,  the  mother  of  Amelia  Koenig, 
she  was  asked,  "Where  is  your  husband, 
Charles  Koenig?"  and  she  answered,  "He  is 
out  of  his  mind  and  is  at  the  poorhouse.  On 
the  29th  of  August  he  will  have  been  there 
two  years."  On  cross-examination  she  was 
asked  if  any  jury  was  ever  impaneled  to  find 
out  whether  he  was  insane,  and  she  answered 
that  there  had  not  been.  At  this  point  in  the 
trial,  counsel  for  the  defendant  objected  to 
proceeding  further  with  the  case  on  the 
ground  that  the  parties  would  not  be  bound 
by  any  Judgment  rendered;  that  plaintiff  being 
insane,  plaintiff's  counsel  had  no  authority  to 
appear  for  him;  that  he  ought  to  have  a  guard- 
ian to  represent  him.  The  court  overruled 
this  objection,  and  the  defendant  excepted. 
Afterwards,  on  the  same  day,  the  defendant's 
counsel  made  the  following  suggestion:  "I 
desire  to  state  to  the  court  at  this  stage  of 
the  case —  I  desire  to  have  the  record  show 
that  after  the  Jury  was  Impaneled  and 
sworn,  and  while  the  first  witness  was  on  the 
stand  testifying  for  the  plaintiff,  for  the 
first  time  It  came  to  the  knowledge  of  the 
defendant  and  its  agent  that  the  plaintiff 
Charles  A.  Koenig  was  insane,  and  the  de- 
fendant now  makes  the  suggestion  to  the 
court  that  the  plaintiff  Charles  A.  Koenig  is 
Insane,  and  suggests  to  the  court  such  insani- 
ty, and  asks  that  the  trial  of  the  case  be  sus- 
pended until  such  time  as  a  guardian  of  the 
insane  person  can  be  appointed  to  represent 
him  in  court  and  we  object  to  proceeding  any 
further  with  the  trial  of  the  case."  The 
court  refused  to  suspend  the  trial  of  the 


case  and  ordered  the  trial  to  proceed,  where- 
upon the  defendant  excited.  After  tbe 
plaintiffs  had  Introduced  their  efvidence  Im 
chief,  the  defendant  put  Dr.  Eirboo  on  tbe 
stand  and  offered  to  prove  by  blm  that 
Charles  A.  Koenig,  one  of  the  plaintiffs,  was 
hopelessly  and  Incurably  Insane,  and  had 
been  for  two  years.  To  this  evidence  tbe 
defendant  objected  as  not  pertinent  to  any 
issue  in  the  case,  and  the  circuit  court  ens- 
tained  the  objection,  and  defendant  ezcq>ted. 
In  Its  motion  for  new  trial,  tbe  defendant 
assigned  this  action  of  tbe  court  as  ground 
for  a  new  trial,  and  it  was  overruled.  It 
la  conceded  that  no  Inquest  into  the  mental 
condition  of  Charles  A,  Koenig  had  ever  been 
held,  and  that  he  has  not  been  adjudged  In- 
sane by  any  court  of  competent  Jurisdiction. 
The  question  now  is,  did  the  circuit  court  tre 
in  proceeding  with  the  trial  after  the  sug- 
gestion of  Insanity  was  made  as  above  stated? 
At  common  law  It  is  stated  by  Lord  Ooke 
In  Beverley's  Case,  4  Coke,  125a:  "An  idiot 
In  an  action  brought  against  him  shall  ap- 
pear In  proper  person,  and  he  who  pleads 
beet  for  him  shall  be  admitted,  as  appears  In 
83  Hen.  VI,  18b.  Otherwise  it  is  of  him  wbo 
becomes  non  compos  mentis;  for  be  shall 
appear  by  guardian  if  be  is  within  age,  and 
by  attorney  If  he  is  of  full  age."  In  Rock  v. 
Blade,  7  Cowling's  Practice  Cases,  22,  an 
action  was  brought  In  tbe  name  of  tbe  plain- 
tiff, who  was  a  lunatic,  by  his  wife,  to  re- 
cover money.  The  defendant's  attorn^ 
asked  for  a  rule  on  the  plaintlfl's  attorney  to 
show  by  what  authority  the  action  was 
brought  Coleridge,  Judge  on  the  drcnlt 
was  of  opinion  that  under  the  circumstances 
the  plaintiff's  wife  had  an  implied  authority 
to  bring  the  action,  and  he  ordered  that  the 
amount  of  the  debt  should  be  paid  Into  court 
and  proceedings  stayed  until  further  order. 
On  motion  for  a  rule  to  show  cause  why  the 
money  paid  into  court  should  not  be  paid 
to  the  wife  of  the  plaintiff.  It  was  contended 
by  the  attorney  for  the  defendant  that  tbe 
appointment  of  an  attorney  presumes  mental 
power  upon  the  part  of  the  Individual  making 
it  which  a  lunatic  is  incapable  of  exercising, 
and  that  If  the  rule  should  be  absolute,  tbe 
defendant  would  have  no  protection  against 
future  action  at  the  suit  of  the  plain- 
tiff. Lord  Ablnger  said:  "It  la  everyday 
practice  to  sue  in  the  name  of  a  lunatic, 
and  I  never  heard  any  question  as  to  the 
propriety  of  such  action  where  no  committee 
was  appointed.  If  we  were  to  compel  a  par- 
ty to  go  into  equity  for  the  appointment  of  a 
committee,  there  are  many  incidents  in  whldl 
a  lunatic  might  starve  before  he  could  re- 
cover his  money.  If  the  defendant  wanta 
the  protection  of  this  court  he  should  let 
the  plaintiff  obtain  judgment"  Chltty,  in 
bis  Pleadings  (volume  1,  p.  677),  adopts  the 
statonent  of  Lord  Ooke  above  noted.  In  Al- 
len V.  Ranson  et  al.,  44  Mo.  283,  100  Am. 
Dec.  28%  In  an  action  of  ejectment,  Jadge 
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Bliss  In  tbe  coarse  of  the  opinion  said:  TThe 
claim  of  the  plaintiff  seems  to  have  been 
sbarply  contested,  and  Tarloos  qnesttons  were 
sprang  upon  him.  First,  as  the  case  was 
called  for  trial,  the  defendant  filed  a  paper 
suggesting  to  the  court  'that  the  plaintiff  was 
Insane,'  to  which  suggestion  the  court  paid 
little  attention,  and  directed  the  trial  to  pro- 
ceed, and  defendant  excepted.  I  do  not  see 
precisely  the  object  of  the  suggestion,  nor  does 
the  record  intimate  It.  Even  If  the  sugges- 
tion was  true,  which  does  not  appear,  the 
suit  must  proceed  In  the  name  of  the  plain- 
tiff, and  he  might  all  the  more  require  for 
his  support  the  possession  of  his  property" — 
citing  2  Saunders,  PI.  &  Et.  318;  Reed  T. 
Wilson,  IS  Mo.  28.  In  Reed  t.  Wilson,  it 
was  held  that  a  suit  on  behalf  of  a  lunatic 
must  be  instituted  in  the  name  of  the  lunatic, 
and  not  in  the  name  of  the  cniardlan,  and  that 
was  an  action  of  replevin  for  slaves  and 
other  personal  property.  Since  the  admis- 
sion of  Missouri  into  the  Union  as  a  state, 
there  has  always  been  a  statute  making  It 
the  duty  of  every  guardian  of  an  insane  per- 
son to  prosecute  and  defend  all  actions  In- 
stituted In  behalf  of  or  against  his  ward,  and 
where  there  had  been  an  Inquest,  and  a  party 
adjudged  Insane,  and  a  guardian  has  been  ap- 
pointed and  qualified  as  such,  there  can  be 
no  doubt  It  is  bis  duty  to  prosecute  and  de- 
fend all  actions  instituted  In  behalf  of  or 
agataist  his  ward. 

But  It  Is  obvious  that  this  statute,  now  sec- 
tion 8667,  Rev.  St  1899,  makes  no  provision 
for  a  case  like  the  one  before  us,  where  no 
inqnest  has  been  held  and  there  has  been 
Qo  adjudication  of  Insanity.  Inasmuch  as  at 
common  law  an  Insane  person  could  appeal 
by  attorney,  and  as  there  had  been  no  inquest 
foond  in  the  case  of  the  plaintiff  Charles  A. 
Koenlg,  we  think  the  clrcut  court  properly 
declined  to  stop  the  trial  upon  the  sugges- 
tion of  the  defendant.  Such  was  the  ruling 
in  Allen  v.  Ranson,  supra,  and  we  have  no 
doubt  whatever  that  the  judgment  In  the 
case  will  be  ample  protection  to  tbe  defend- 
ant from  another  action  for  the  same  cause. 
In  this  state  a  deed  of  conveyance  of  real 
estate  by  an  Insane  person  before  inquest  Is 
not  void,  but  voidable  only.  McAnaw  v. 
TlfBn,  143  Mo.  678,  46  S.  W.  656;  Jamison  v. 
CuUigan,  151  Mo.  416,  62  S.  W.  224;  McKen- 
8ie  V.  Donnell,  161  Mo.  454,  62  S.  W.  214; 
Blount  T.  Spratt,  113  Mo.  65,  20  S.  W.  967. 
If  the  solemn  conveyances  and  contracts  of 
an  insane  person,  not  in  ward,  are  not  void, 
bnt  voidable  only,  upon  equitable  terms,  we 
see  no  reason  why  a  contract  of  employment 
of  an  attorney  to  bring  an  action  should  be 
held  void.  Clearly,  if  not  void,  It  does  not 
lie  in  tbe  mouth  of  tbe  defendant  to  make  any 
objection  to  the  retainer  of  counsel  by  the 
plaintiff  Charles  A.  Koenlg,  especially  as  he 
euployed  the  counsel  who  appeared  for  him 
when  he  was  sane  and  when  he  obtained 
tbe  first  judgment  In  this  cause  In  the  cir- 


cuit court  The  drcnlt  eonrt,  as  Indicated 
by  Lord  Abinger,  by  proper  orders  can  pro- 
tect the  defendant  In  seeing  that  whatever 
fund  is  recovered  Is  paid  over  to  a  lawfully 
appointed  and  qualified  guardian. 

2.  It  is  next  Insisted  that  the  plaintiffs' 
verdict  rests  upon  such  Indefinite  and  such 
uncertain  testimony,  and  the  evidence  on  be- 
half of  the  defendant  Is  so  clear  and  over- 
whelming to  the  contrary,  that  the  circuit 
court  should  have  taken  tbe  case  from  the 
jury  at  the  close  of  the  whole  case.  When 
this  case  was  before  this  court  before  on 
practically  the  same  testimony,  it  was  said: 
"It  Is  clear  from  tbe  evidence  that  defend- 
ant's motorman  did  not  become  aware  of 
the  danger  of  the  child  until  the  time  of  w 
after  she  had  been  rtm  over  by  the  car." 
Koenlg  V.  Railway  Co.,  173  Mo.,  loc.  dt  724, 
78  S.  W.  637.  The  testimony  on  behalf  of 
plaintiffs  was  to  the  effect  that  at  the  time 
defendant's  car  struck  the  little  girl  the  motor- 
man  in  charge  was  looking  off  toward  the 
witness  Dashman  and  did  not  see  her  In  the 
street  The  testimony  further  shows  that 
up  to  the  time  he  struck  the  child  he  made 
no  effort  whatever  to  stop  the  car  or  slacken 
Its  speed,  he  did  not  drop  the  fender,  he 
used  no  brake  prior  to  hitting  the  child,  but 
struck  her  while  going  at  a  good  speed.  No 
gong  or  other  signal  or  warning  was  given 
by  the  defendant's  servants  to  indicate  that 
his  car  was  approaching,  and  after  striking 
the  little  girl  the  car  ran  125  feet  before  it 
stopped.  There  was  evidence  that  it  did  not 
stop  until  it  came  to  the  first  house  beyond 
Compton  avenue,  and  that  that  house  was  150 
feet  from  the  avenue  crossing.  The  weight 
of  this  testimony  was  for  the  Jury,  that  saw 
the  witnesses  and  beard  them  testify,  to 
determine.  Two  juries  have  credited  the 
plaintiffs'  evidence,  and  it  Is  too  well  settled 
In  this  state  to  require  a  citation  of  au- 
thorities that  under  such  circumstances  this 
court  win  not  Interfere  with  the  verdict  of 
the  jury,  although  there  may  be  contradictory 
evidence. 

3.  It  is  conceded  by  counsel  in  their  brief 
and  argument  that  the  little  girl  Amelia  was 
of  such  tender  years  that  she  was  incapable 
of  contributory  negligence,  and  therefore  no 
such  defense  as  that  Is  Interposed  In  this 
case;  but  it  la  Insisted  that  It  was  an  In- 
evitable accident  for  which  the  defendant 
should  not  be  held  liable.  The  motorman 
testified  that  when  the  little  girl  made  the 
start  from  the  sidewalk  to  cross  the  tracks 
his  car  was  50  feet  away  from  her,  and  his 
car  was  moving  at  a  rate  of  only  8  or  10 
miles  an  hour,  and  it  was  Impossible  for  him 
to  stop  his  car  in  less  than  60  feet  On  the 
other  hand,  Harvey  C.  Montgomery  testified 
that  he  had  had  experience  as  a  motorman  in 
operating  a  street  car  for  the  Suburban  Rail- 
road, and  was  familiar  with  the  size  and  con- 
struction of  the  defendant's  street  cars  on 
Arsenal  street,  and  that  one  of  those  cars, 
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rannlng  at  the  rate  of  10  or  12  mllee  an  hotir 
on  a  grade  deecendlng  from  8  to  Z%  feet, 
for  a  distance  of  three  blocks,  on  a  dry 
track,  on  a  clear  day,  could  reasonably  be 
stopped  with  the  brakes  within  60  feet,  but 
that  in  an  emergency,  by  using  the  reverse 
power,  such  a  car  as  described,  in  tbe  same 
conditions,  could  be  stopped  In  40  feet,  and 
such  a  car,  going  only  8  miles  an  hour,  in 
the  same  conditions,  could  be  stopped  by  us- 
ing the  reverse  power  in  25  feet,  and  that 
be  biid  often  made  stops  of  ttiat  sort  when 
miming  at  only  8  miles  an  hour.  If  Mont- 
gomery's testimony  was  true,  and  it  was  for 
tlie  jury  to  say  whether  or  not  they  believed 
him,  it  is  plain  that,  if  the  motorman  in 
charge  of  defendant's  car  which  struck  the 
little  girl  had  been  keeping  a  vigilant  look- 
out, be  could  have  seen  the  child  starting 
directly  In  front  of  his  car  50  feet  away, 
and  if  he  bad  applied  the  power  at  his  com- 
mand as  directed  by  the  ordinance  he  could 
have  averted  the  injury  to  the  little  girl  after 
he  «aw  the  danger  she  was  in. 

4.  Defendant  complains  of  the  refnsal  to 
give  tbe  fourteenth  instruction  asked  by  the 
defendant  It  Is  obvious  that  there  was  no 
error  In  the  refusal  of  this  instruction,  for 
the  reason  that  the  court  limited  the  plain- 
tiffs' right  to  recovery  to  the  two  specifica- 
tions of  negligence  in  the  petition  which 
charged  that  the  servants  in  charge  of  the 
said  car  failed  to  sound  the  bell  or  give  other 
warning  of  the  approach  thereof,  and  failed 
to  keep  a  proper  lookout  for  persons  crossing 
Arsenal  street  at  Compton  avenue  on  the  oc- 
casion of  the  injury,  and  only  held  the  de- 
fendant liable  for  failure  to  observe  ordinary 
care,  and  then  gave  the  fifth  instruction  In 
words  as  follows:  "If  yon  believe  and  find 
from  the  evidence  that  the  said  Amelia  Koen- 
ig  was  at  the  north  sidewalk  of  Arsenal  street 
when  defendant's  car  was  crossing  Compton 
avenue,  and  she  then  suddenly  started  from 
her  position  at  the  sidewalk  to  cross  Arsenal 
street,  and  without  regard  to  her  own  safety, 
or  without  looking  for  or  seeing  the  car, 
ran  into  the  same,  and  that  such  conduct  on 
her  part  was  the  sole  cause  of  her  injury  and 
death,  without  any  negligence  or  want  of 
ordinary  care  on  tiie.part  of  the  motorman 
in  charge  of  the  car  causing  or  contributing 
to  such  injury  and  death,  then  you  should 
find  for  the  defendant"  And  in  the  seventh 
instruction  directed  the  Jury:  "If  you  be- 
lieve and  find  from  the  evidence  that  the 
InJnry  and  death  of  tbe  said  Amelia  Eoenig 
were  the  result  of  mere  accident  or  misad- 
venture without  the  fault  or  negligence  of 
any  one,  then  you  should  find  for  the  defend- 
ant." The  court  also  defined  "ordinary  care" 
as  has  often  been  approved  by  this  court 
This  court  has  often  criticised  the  giving  of 
numerous  instructions,  and  has  admonished 
the  trial  courts  that  a  few  plain  instructions 
covering  all  the  Issues  In  a  case  are  all  that 
should  be  given ;  and  It  Is  plain  that,  taking 
tbe  instructions  together,   they   fully  cover 


every  proposition  raised  by  the  respective 
parties  which  were  necessary  to  direct  tbe 
jury  in  arriving  at  their  verdict  nie  cause 
was  tried  in  accordance  with  the  views  ex- 
pressed by  this  court  on  the  former  appeal, 
and  we  find  no  reversible  error  in  the  record. 
The  Judgment  is  affirmed. 

BUEGBSS,  P.  J.,  and  FOX,  J.,  ooncnr. 


BLACK  T.  BRITTAIN. 

(St  Louis  Court  of  Appeals.    MissonrL    Jam. 

30,  l&fe.) 

BXSOUTOBS   AND    AOMINIBTBATOBS  —  Al.IX>W- 

ANCE  TO  Husband  —  Statutes  —  Apfxica- 

TION. 

Rev.  St  1899,  8  HI,  provides  that  if  a 
wife  shall  die  intestate  owning  personal  prop- 
erty in  her  own  name,  in  addltfon  to  curtesy, 
her  widower  shall  be  allowed  to  keep  as  his 
absolute  property  all  the  articles  and  property, 
and  be  entitled  to  all  the  remedies  and  re- 
liefs relating  to  the  deceased  wife's  property 
as  is  provided  for  tbe  widow  in  the  deceased 
husband's  property  under  sections  105-107,  109. 
B^Ut,  that  such  section  tuid  no  applicatioa 
to  the  estate  of  a  wife  who  died  testate. 

Appeal  from  Circuit  Court,  Oreene  County; 
Jas.  T.  Neville,  Judge. 

Petition  by  3.  A.  Black  against  J.  W.  Brlt- 
taln,  as  administrator  of  the  estate  of  R.  A. 
Black,  deceased,  for  an  allowance  to  a  bus- 
iMind.  From  a  Judgment  denying  the  appU- 
cation,  petitioner   appeals.    Affirmed. 

Mooneyham  &  Mooneybam,  for  appellant 
T.  J.  Gideon  &  Sons,  for  respondent 

BLAND,  P.  3.  The  plaintifl  presented  tbe 
following  claim  to  the  probate  court  of 
Greene  county,  to  wit:  "Comes  now  J.  A. 
Black,  yonr  petitioner,  and  represents  to  tbe 
court:  That  R.  A.  Black  died  on  the  20tb 
day  of  January,  1004,  and  that  yonr  petition- 
er was  her  husband  and  is  now  her  widower. 
Tbat  by  virtue  of  section  111,  Rer.  St  1899. 
he,  as  her  widower,  is  entitled  abwlntely  to 
the  property  mentioned  in  sections  106,  106, 
107, 109.  That  said  decedent  died  intestate  as 
to  all  her  heirs  and  dlstrlbatees  except  yonr 
petitioner.  That  all  of  said  articles  and 
property  mentioned  In  said  sections  being  all 
of  the  household  goods  and  kitchen  fumitare 
Inventoried  and  appraised  at  $129.45,  wblch 
the  decedent  owned  at  the  time  of  her  death, 
and  are  now  in  the  hands  of  John  W.  Brit- 
tain,  her  administrator.  Also  the  som  of 
$400  as  his  absolute  property  as  said  wid- 
ower, and  one  year's  support  Wherefore 
your  petitioner  prays  that  an  order  be  made 
by  the  court  directing  the  administrator  to 
deliver  to  petitioner  such  of  the  said  articles 
in  said  sections  specified  as  are  now  In  his 
possession  and  for  $400  and  one  year's 
support"  Plaintifl  succeeded  in  liaving  bis 
claim  allowed  in  the  probate  court 

Tbe  administrator  appealed  to  .the  circuit 
court,  where  the  case  was  tried  anew  npo» 
the  following  agreed  statement  of  facta:    "It 
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is  agreed  tbat  the  plaintiff,  J.  A.  Black,  and 
the  deceased,  B.  A.  Black,  were  at  and  be- 
fore tbe  death  of  the  said  R.  A.  Black, 
deceased  (which  occurred  on  the  20th  day 
•f  Jannary,  18M),  husband  and  wife,  and  that 
on  tbe  18th  day  of  January,  1904,  the  said 
R.  A.  Black,  deceased  wife  of  the  plaintiff, 
J.  A.  Black,  made  her  last  will  and  testament 
as  follows:  'Know  all  men  by  these  presents, 
that  I,  Mrs.  B.  A.  Black,  do  make  and  pub- 
lish this  my  last  will  and  testament:  My 
win  Is  that  all  of  my  Just  debts  and  funeral 
expenses  shall  be  by  my  executor  hereinafter 
named,  paid  out  of  my  estate  as  soon  after 
my  decease  as  shall  by  him  be  found  con- 
venient I  give,  devise  and  bequeath  unto 
my  beloved  husband,  J.  A.  Black,  all  of  my 
bonsehold  furniture,  goods  and  chattels  of 
every  description.  I  appoint  my  beloved  hus- 
band, 3.  A.  Black,  to  be  the  executor  of  this, 
my  last  will  and  testament,  dated  January 
18tb,  1901'  That  thereafter  on  the  20th  day 
of  Jannary,  1904,  the  said  R.  A.  Black  died  at 
Greene  county,  Missouri,  leaving  the  plaintiff 
as  ber  widower,  and  four  sets  of  grandchil- 
dren, descendants  of  her  children,  who  are  all 
dead.  That  after  her  death  tbe  said  will 
was  duly  probated  by  the  probate  court  of 
Greene  county,  Missouri,  and  admitted  to 
record  on  the  SOth  day  of  January,  1904. 
Tbat  J.  W.  Brlttaln,  appellant.  Is  administra- 
tor with  the  will  annexed  of  the  estate  of 
R.  A.  Black,  deceased.  That  the  only  Issue 
snbmltted  for  determination,  is  whether  or 
not  under  the  law  and  facts  In  this  case, 
3.  A.  Black,  respondent,  as  the  widower 
of  the  deceased  is  entitled  under  section  111, 
to  tbe  property  and  allowances  mentioned  In 
aectlons  105,  106,  107,  and  109,  Rev.  St  1899. 
And  It  is  further  agreed  that  the  value  of 
the  household  and  kitchen  furniture  belong- 
ing to  her  at  her  death,  as  shown  by  the  ap- 
praisement of  her  estate  was  about  $181.00, 
and  that  the  other  assets  in  the  hands  of  the 
administrator  Is  about  1627.43,  and  that  the 
debts  allowed  against  the  estate  at  this  time 
are  about  $418.46." 

Tbe  circuit  court  found  tbe  issues  for  the 
defendant  on  the  agreed  statement  of  facta, 
and  rendered  Judgment  against  plaintiff. 

1.  Section  111,  Rev.  St.  1809,  relied  <»  by 
tbe  plaintiff,  was  first  passed  in  1896  (Laws 
1895,  p.  35),  and  reads  as  follows:  "If  a  wife 
shall  die  Intestate,  owning  personal  property 
tn  her  own  name.  In  addition  to  curtesy  her 
widower  shall  be  allowed  to  keep  as  his 
absolute  property  all  the  articles  and  prop- 
erty, and  be  entitled  to  all  the  remedies  and 
reliefs  as  relates  to  the  deceased  wife's  prop- 
erty, as  Is  now  provided  for  the  widow  in  the 
deceased  husband's  property,  under  and  by 
virtue  of  sections  105,  106,  107  and  109  of 
said  article  and  chapter." 

Tbe  section  is  In  derogation  of  the  common 
law  and  for  this  reason  must  be  given  a 
strict  construction  (Gibbons  v.  Steamboat 
Fanny  Barker,  40  Mo.  258;  Jackson  v.  Rail- 
-way,  87  Mo.  422,  56  Am.  Rep.  460;  SarazlD 


V.  Railway,  158  Mo.  479,  56  8.  W.  92),  and 
should  not  be  allowed  to  Infringe  on  the  roles 
and  principles  of  the  common  law  t»  any 
greats  extent  than  is  plainly  expressed. 
State  V.  Clinton,  67  Mo.  380,  29  Am.  Rep. 
606;  Zartman-Thalman  Carriage  Oo.  v.  Reld 
&  Lowe,  99  Mo.  App.  415,  73  S.  W.  942.  At 
common  law,  the  husband,  as  tbe  widower 
of  his  wife,  was  not  entitled  to  any  of  the 
property  allowed  the  widow  on  the  death  of 
her  husband,  by  sections  105,  106,  and  107, 
Rev.  St  1899.  Section  111  gives  the  wid- 
ower, in  respect  to  this  property,  the  same 
right  as  the  widow,  if  she  dies  intestate. 
The  statute  so  i-eads.  Since  an  elastic  con- 
struction of  the  section  cannot  be  given  so  as 
to  Infringe  upon  the  common-law  rules  and 
principles  any  further  than  Is  expressed,  we 
are  forced  to  conclude  that  where  the  wife 
dies  testate,  section  111,  snpra,  as  to  ber 
husband,  is  a  dead  letter. 
Tbe  Judgment  ia  affirmed.    All  ooneor. 


STATE  V.  JEFFRIES. 
(St  Louis   Conrt  of   Appeals.    MiasomrL    Jan. 

80,  i&Seu 

1.  Husband  and  Wins— Witb  Abandorkxnt 

— SUITICIENCT   OP  EVIDENCS. 

Evidence  held  snflScient  to  warrant  a  cen- 
vlctlon  of  wife  abandonment 

2.  Sauk  —  Evidknck  —  CiBomiBiARCSs  Strs- 

BOUNOING   MABBIAOK. 

Since  Rev.  St  1899,  {  1844,  creatinK  the 
offense  of  seduction  ander  promise  of  marriage, 
provides  that  the  marriage  of  defendant  to 
the  woman  seduced  before  judgment  upon  indict- 
ment shall  be  a  bar  to  an^  future  proeecntion, 
it  is  competent  to  show,  in  a  prosecution  for 
wife  abandonment  that  defendant  was  at  the 
time  of  his  marriage  under  indictment  for  tbe 
seduction  of  his  future  wife,  and  that  tbe 
conrt  dismissed  the  prosecution  on  the  fact  of 
the  marriage  being  made  known  to  It 

[Ed.  Note. — For  cases  in  point  see  vsl.  26, 
Cent  Dig.  Husband  and  Wife,  {  1110.} 

S.  Cbiminal  Law— AfpeaI/— Ebbobs  Rbvibw- 

ABLB. 

An  objection  to  closing  argument  of  the 
prosecuting  attorney  cannot  b«  considered  on 
appeal,  in  the  absence  of  a  rnling  on  the 
objection  adverse  to  defendant 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  U  1689-1691 ;  voL  16, 
Cent  Dig.  Criminal  Law,  8  2685.] 

4.  Samb— Motions  tob  New  Tbiai/— Disobb- 
TioN  of  Tbiai.  Cocbt— Impeaohino  Evi- 
dence. 

In  a  prosecution  for  wife  cbandonment 
It  was  not  an  abuse  of  discretion  for  the  trial 
conrt  to  overrule  a  motion  for  a  new  trial, 
based  on  affidavits  of  defendant  Impeaddng 
the  evidence  of  prosecutrix,  where  the  affidavits 
and  counter  affidavits  taken  together  showed 
that  defendant  had  prosecutrix  under  his  in- 
fluence, that  she  was  anxious  for  a  resumption 
of  matrimonial  relations,  that  under  a  fraud- 
ulent promise  to  live  with  her  defendant  in- 
duced her  to  write  a  letter  hnpeachinr  some 
of  her  evidence,  and  that  she,  when  confronted 
with  the  letter,  disclosed  the  scheme  concocted 
by  defendant  and  reasserted  the  truthfulness 
of  her  evidence. 

Appeal  from  Circuit  Court,  Webstw  Comi- 
ty; Argus  Cox,  Judge. 
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George  Jeffries  waa  conyicted  of  wife 
abandonment,  and  appeals.    Affirmed. 

Dlck^  Sc  McDowell,  for  appellant  J.  P. 
Smith  anA  M.  Selph,  for  the  State. 

BLAND,  P.  X  At  the  October  term,  1901. 
of  the  Webster  drcalt  comt,  the  defendant 
was  convicted  on  an  Information  charging 
him  with  wife  abandonment  The  Jury 
found  him  guilty,  but  waa  nnable  to  agree 
upon  the  ptmlsbment  and  the  court  assessed 
his  xnmlshment  at  a  fine  of  $100.  A  motion 
for  new  trial  was  filed  and  oyermled.  De- 
fendant duly  appealed  from  the  Judgment 

No  abstract  of  the  record,  no  statement  of 
the  errors  complained  of,  nor  brief  has  been 
filed  by  either  party.  The  case  is  here  on  a 
full  transcript  from  which  It  appears  that  at 
the  March  term,  1901,  of  the  circuit  court  of 
Webster  county,  the  grand  Jury  presented  an 
indictment  against  the  defendant  Charging 
that  on  April  12,  1900,  at  the  county  of  Web- 
ster, under  a  promise  of  marriage  made  to 
Sarelda  Moore,  he  unlawfully  and  felonious- 
ly seduced  the  said  Sarelda,  an  unmar- 
ried female  under  21  years  of  age  and  of  good 
repute.  Pending  this  Indictment,  the  de- 
fendant and  the  said  Sarelda  were  married, 
on  August  12, 1901.  The  fact  of  the  marriage 
was  made  known  to  the  judge  of  the  court 
who,  at  the  September  term,  1901,  dismissed 
the  prosecution  for  seduction  for  the  reason 
the  defendant  had  married  the  prosecuting 
witness.  It  appears  that  the  defendant  was 
under  21  years  of  age  and  that  Sarelda  had 
a  child  by  him,  bom  prior  to  the  marriage. 
Defendant  had  no  home  of  his  own,  or  the 
means  of  acquiring  one,  or  the  means  to  pro- 
cure the  necessary  furniture  to  go  to  house- 
keeping, BO  on  the  day  of  his  marriage  he 
took  his  wife  to  his  brother-in-law's,  with 
whom  he  had  raised  a  farm  crop. 

The  evidence  of  the  prosecuting  witness 
is,  in  substance,  that  after  defendant  took 
her  to  his  brother-in-law's,  he  was  absent 
most  of  the  time,  spending  his  time  at  his 
father's  and  In  the  city  of  Springfield,  mak- 
ing promises,  however,  from  time  to  time, 
that  he  would  go  to  housekeeping,  but  made 
no  preparation  or  effort  to  set  up  a  home, 
and  finally,  about  six  weeks  after  the  mar- 
riage, said  to  his  wife:  "I  am  free  and  my 
bondsmen  are  free,  and  I  am  going  to  stay 
away"  from .  you.  You  can  go  to  your  fa- 
ther's. I  may  not  be  back  for  two  months  and 
don't  know  that  I  will  ever  come  back.  Yoa 
can  go  to  your  father's  and  live  there ;  I  don't 
intend  to  live  with  you,  and  am  not  going  to 
live  with  you.  I  am  out  of  law  and  Intend 
to  stay  ont"  Pending  the  indictment  for  the 
seduction,  before  his  marriage,  defendant 
said  to  one  of  bis  friends,  '^bey  may  make 
me  marry  the  girl,  but  they  can't  make  me 
live  with  her."  The  evidence  on  the  part  of 
the  state  tends  to  show  that  the  prosecuting 
witness  treated  the  defendant  with  kindness 
amd  affection  and  was  anxious  to  live  with 
him  and  have  a  home  of  her  own ;  that  they 


bad  no  personal  dlfficnltias  or  qoartels  and 
the  abandonment  was  wholly  without  cause ; 
that  neither  before  nm:  after  the  separation 
did  the  defendant  contribute  one  farthing  to 
the  support  of  his  wife,  and  never  recalled 
or  modified  his  order  to  her  to  go  to  her 
father's  and  live. 

There  is  much  countervailing  evidence,  but 
what  we  have  recited  as  having  be«i  ad- 
duced by  the  state,  we  think  is  sufficient  to 
warrant  the  verdict  of  guilty ;  and  the  Judg- 
ment should  not  be  reversed,  unless  prejudi- 
cial error  intervened  at  the  trial.  The  de- 
fendant saved  an  exception  to  the  introduc- 
tion of  the  indictment  for  the  seduction  as 
evidence  and  the  order  of  the  court  dismiss- 
ing the  prosecution  of  that  Indictment  for 
the  reason  the  fact  of  the  marriage  was  made 
known  to  the  court  An  indictment  la  not 
evidence  of  guilt  and  not  of  itself  evidence  of 
any  fact  other  than  the  one  that  It  was  pre- 
sented by  the  grand  jury.  The  statute  cre- 
ating the  offense  of  seduction  under  promise 
of  marriage  (section  1844,  Rev.  St  1899)  pro- 
vides: "If  before  Judgmmt  upon  indict- 
ment the  defendant  marry  the  woman  se- 
duced, it  shall  be  a  bar  to  any  further  prose- 
cution of  the  offense,"  etc.,  and  the  cause 
shall  be  dismissed  at  the  defendant's  cost. 
This  provision  of  the  statute  opens  a  way 
whereby  a  man  Indicted  for  seducing  a  wo- 
man under  promise  of  marriage,  may,  if  he 
be  so  base,  escape  punishment  for  his  crime 
by  going  through  the  form  and  ceremony  of 
marriage  with  her  while  he  has  in  his  mind 
and  heart  a  fixed  purpose  not  to  become  her 
husband  in  fact  but  to  throw  off  his  marital 
obligations  at  the  first  favorable  opportunity 
and  abandon  her  and  the  fruit  of  his  crime 
to  shift  for  themselves  as  best  they  can.  The 
evidence  for  the  state  tends  to  show  that  de- 
fendant married  the  woman,  whom  he  was 
Indicted  for  seducing,  for  the  sole  purpose  of 
escaping  trial  and  aiqprehended  conviction  for 
the  seduction,  and  at  the  first  opportune  mo- 
ment sent  her  and  his  child  back  to  her 
father's,  telling  her  that  he  did  not  intend 
to  live  with  her.  It  seems  to  us  that  the  his- 
tory of  the  marriage  and  the  circumstances 
imder  which  it  was  consummated  were  rele- 
vant to  the  issue  as  to  whether  or  not  the 
defendant  abandoned  his  wife.  They  cer- 
tainly shed  light  upon  his  conduct  subsequent 
to  the  marriage,  and  served  to  Interpret  his 
meaning,  when  he  told  the  prosecutrix  to  re- 
turn to  her  father's  house,  that  he  did  not  in- 
tend to  live  with  Iter.  We  think,  therefore, 
under  the  peculiar  state  of  facts  shown  In 
the  case,  the  Indictment  for  seduction,  and 
the  order  of  the  court  dismissing  the  case 
were  admissible  for  the  purpose  of  showing 
that  the  defendant  did  not  marry  the  prose- 
cuting witness  In  good  faith,  but  to  escape 
apprehended  punishment  and  with  the  inten- 
tion of  abandoning  her. 

The  bill  of  exceptions  shows  that  the  pros- 
ecuting attorney,  in  his  closing  argument  to 
the  Jury,  over  the  objections  of  the  defend- 
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ant,  stated  that  fb»  defendant  bad  been  eont- 
Ticted  and  shown  to  be  gnllty  of  seducing 
the  prosecuting  witness  prior  to  the  Instl- 
tatlon  of  the  prosecution  for  abandonment, 
and  had  pleaded  with  her  for  mercy  and 
marriage  to  sare  him  from  the  i)enltentlar7, 
and  that  the  defendant  bad  married  the  pros- 
ecntlng  witness  solely  for  the  pnrpoee  of  es- 
caping the  penitentiary  on  the  charge  of  seduc- 
tion. Tbe  bill  of  exceptions  does  not  show 
what  ruling,  if  any,  was  made  on  this  ob- 
jection. For  aught  that  appears  In  tbe  rec- 
ord, the  court  may  have  rebuked  the  prose- 
cuting attorney  or  have  taken  some  other  ac- 
tion withdrawing  the  objectionable  remarks 
from  the  Jury.  In  the  absence  of  any  show- 
ing that  the  court  made  a  ruling  on  the  ob- 
jection, adverse  to  tbe  defendant.  It  is  not 
before  us  for  review. 

Affidavits  were  filed  in  support  of  the  mo- 
tion for  new  trial,  directed  to  the  misconduct 
of  tbe  officer  In  charge  of  the  Jury  and  for 
the  purpose  of  impeaching  the  evidence  of  the 
prosecuting  witness.  Ck>unter  affidavits  were 
filed  by  the  state.  These  affidavits  raised  is- 
sues of  fact  for  solution  by  the  trial  court 
It  is  by  no  means  made  clear  by  any  of  the 
affidavits  that  the  officer  was  guilty  of  mis- 
conduct The  affidavits  and  counter  affida- 
vits concerning  the  evidence  of  the  prosecut- 
ing witness  show  that  the  defendant  yet  has 
her  unda  his  Influence,  that  she  Is  greatly 
attached  to  him  and  anxious  that  he  should 
resume  and  continue  his  marital  relations 
with  her;  and  that  under  a  promise  to  live 
with  her,  which  promise  he  did  not  Intend  to 
keep,  he  Induced  her  to  write  a  letter  im- 
peaching some  of  her  evidence.  When  con- 
fronted with  this  letter  she,  in  an  affidavit, 
disclosed  the  scheme  the  defendant  had  con- 
cocted to  escape  punishment  for  the  abandon- 
ment, and  reasserted  the  truthfulness  of  her 
evldoice.  We  do  not  think  tbe  learned  trial 
Judge  was  in  error  or  was  guilty  of  an  abuse 
of  his  discretion  in  overruling  the  motion  for 
new  trial,  on  the  evidence  as  presented  by 
the  affidavits. 

No  reversible  error  appearing  In  the  record, 
the  judgment  ia  affirmed.    All  concur. 


WHITB  T.   BLANKBNBBCKLBR. 

(St  Louis   Court  of  Appeals.    Missouri.    Jan. 
SO,  im) 

1.  AFFKAIr-ABSTBAOTB— STTTriCIKROT. 

Abstracts  filed  by  appellant,  containing  a 
recital  of  the  proceedings  in  the  trial  court 
resulting  In  an  appeal,  the  pleadings,  and  a 
Euounary  of  the  evidence  of  each  witness,  sub- 
stantially comply  with  the  rule  of  the  St  Louis 
Court  of  Appeals  governing  cases  In  which  a 
full  transcript  is  filed. 

2.  LnoTATioit    or    Actiorb— CoioaNOKusnr 
or  Pkkiod— Appoirtkirt  or  Aokinibtra.- 

TOB. 

Limitations  do  not  begin  to  run  against 
sn  action  for  conversion  of  property  left  by  a 
deceased  person  until  the  appointment  of  an 
executor  or  administrator. 

[Bd.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  LimitaUon  of  Actions,  U  424-^.] 


8.  bxkoutobs  ard  adinristbatobs— aotiors 
aoairr  adiahibtbatoxs— corvkbsior  bt 
Dbckdxrt. 

Where  a  widow  took  charge  of  all  her  de- 
ceased husband's  property,  and  continued  to  use 
and  dispose  of  it  as  she  pleased  during  her  life- 
time, her  administrator  could  not  be  sued  by 
her  husband's  administrator  as  for  a  conversion 
of  such  property  in  the  absence  of  an  identifi- 
cation of  any  of  such  property  as  coming  into 
the  hands  of  her  administrator,  but  the  remedy 
of  the  husband's  administrator  was  by  a  pro- 
ceeding in  the  probate  court  for  the  allowance 
of  a  demand  against  the  widow's  estate. 

4.  TaOVKB  ARD  CORVCBSIOR  —  TRUSTS  —  BS- 
TABLISHMERT. 

Any  right  of  the  heirs  at  law  of  a  decedent 
to  establish  in  egait?  a  trust  in  their  favor  in 
assets  of  the  estate  of  their  ancestor's  deceased 
widow,  on  the  ground  of  her  use  and  disposition 
of  property  left  by  her  husband  at  his  death, 
cannot  be  enforced  in  a  suit  against  the  widow's 
administrator  for  conversion. 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  EXlward  White,  as  administra- 
tor of  Blisha  Wallln,  deceased,  against 
George  Blankenbediler,  as  administrator  of 
the  estate  of  Mrs.  N.  A.  Wallln,  deceased. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

livingston  &  Burroughs,  for  appellant  W. 
B.  Campbell  and  O.  L^  Haydon,  for  respond- 
ent 

BLAND,  P.  J.  It  appears  from  the  evi- 
dence adduced  on  the  trial  that  Ellsba  Wal- 
lln, who  was  the  husband  of  Mrs.  N.  A.  Wal- 
lln, died  intestate,  In  February,  1893,  possess- 
ed of  a  small  stock  of  merchandise  of  the  val- 
ue of  about  |260,  one  milch  cow  (since  dead) 
worth  $40,  a  yoke  of  oxen  sold  for  $65,  $150 
in  open  accounts,  $175  of  solvent  notes,  $180 
in  cash,  the  usual  amount  of  household  goods 
kept  by  families  in  his  circumstances,  and 
a  lot  of  provisions.  At  the  time  of  bis  death, 
he  was  postmaster  and  kept  tbe  post  office 
in  his  store.  His  widow  succeeded  him  as 
postmaster  and  took  charge  of  the  storo,  and 
all  the  goods,  wares,  and  merchandise,  and 
all  of  his  other  personal  assets.  Sbe  collect- 
ed tbe  outstanding  accounts  and  notes,  and 
continued  to  run  the  store  in  her  own  name 
and  on  her  own  account  until  her  death, 
which  occurred  on  the  29th  day  of  May,  1904. 
Defendant  is  the  administrator  of  her  estate, 
and  as  such  took  possession  of  the  goods  and 
merchandise  found  in  the  store  and  all  of 
her  other  assets,  the  appraised  value  of  which 
U  $794.53.  After  tbe  death  of  Mrs.  N.  A. 
Wallln,  plaintiff  was  appointed  administra- 
tor of  tbe  estate  of  Blisha  Wallln,  and  as 
such  demanded  of  tbe  defendant  all  the  per- 
sonal property  in  his  bands  as  assets  of  the 
estate  of  N.  A.  Wallin.  Defendant  refused 
to  deliver  said  property  or  any  part  of  it  to 
plaintiff,  whereupon  plaintiff  brought  this 
suit,  alleging  that  the  goods,  moneys,  effects, 
etc.,  inventoried  as  belonging  to  the  estate  of 
N.  A.  Wallln,  were  the  goods  and  ^ects  of 
the  estate  of  Bllstia  Wallln,  and  that  the  de- 
fendant, as  administrator  of  N.  A.  Wallln, 
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wrongfully  conrerted  said  properly  on  tb« 

day  of  June,  1904,  and  haa  wongfnllr 

disposed  of  the  same  to  plaintiff's  damage  in 
the  sum  of  $1,000,  for  wliich  Judgment  was 
prayed  against  the  defendant  as  administra- 
tor of  the  estate  of  N.  A.  Wallin,  deceased. 

The  answer  was  a  general  denial,  and  the 
following  afflrmative  defense:  "For  second 
and  further  defense  the  defendant  says  that 
he  is  the  duly  qualified  administrator  of  the 
estate  of  N.  A.  Wallin,  deceased,  and  as  such 
administrator  he  did  in  the  ordinary  course 
of  administration  take  possession  of  all  the 
personal  estate  and  property  of  said  decedent 
that  was  known  to  him,  and  that  he  now 
holds  the  same  as  such  administrator.  Ho 
expressly  denies  that  the  plaintiff  has  ever 
had  any  Interest  In  said  property,  or  any 
part  thereof,  or  was  ever  possessed  of  the 
same.  On  the  contrary  he  alleges  that  at  the 
time  of  her  death  the  defendant's  decedent 
was  the  absolute  owner  and  in  actual  pos- 
session of  all  of  said  property.  For  a  third 
and  further  defense  the  defendant  says  that 
the  said  N.  A.  Wallin,  deceased,  was  at  the 
time  of  her  death  and  for  more  than  10  years 
prior  thereto  In  the  actual  and  continued  pos- 
session of  all  the  property  that  has  come 
into  the  defendant's  possession  as  her  ad- 
ministrator, under  a  claim  of  ownership  ad- 
verse to  the  plaintiff  and  to  all  other  persons. 
He  therefore  pleads  and  relies  upon  sections 
4272  and  4273  of  the  Revised  Statutes  of 
1889,  and  the  defendant  alleges  that  If  the 
plaintiff  ever  had  any  claim  to  said  property 
his .  right  of  action  for  recovery  of  same  is 
barred  by  each  one  and  both  of  said  statutes." 

Plaintiff  showed  that  he  had  demanded  of 
the  defendant  all  the  goods  and  personal 
property  Inventoried  by  the  defendant  as 
belonging  to  the  estate  of  N.  A.  Wallin,  but 
defendant  had  refused  to  deliver  the  same  to 
him.  The  evidence  tends  to  show  that  after 
the  death  of  her  husband,  Mrs.  N.  A.  Wallin 
went  to  see  the  probate  judgfe  of  Howell 
county  in  regard  to  said  estate,  and  was  told 
by  the  judge  that  she  would  have  to  take  out 
letters  of  administration;  that  afterwards 
she  called  in  two  "of  the  Wallin  boys"  and 
*  told  them.  If  they  would  let  her  have  the  store 
and  run  It  as  long  as  she  lived,  that  what 
was  left  at  her  death  should  go  to  them,  and 
they  agreed  to  this  proposition.  The  Issues 
were  submitted  to  the  court  sitting  as  a  jury, 
°  who,  at  the  close  of  plaintiff's  evidence,  gave 
a  declaration  of  law  to  the  effect  that  the 
plaintiff  could  not  recover,  and  rendered  Judg- 
ment for  the  defendant 

1.  Defendant  has  contented  himself  with 
filing  a  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  abstracts  filed  by  plaintiff  are 
insufficient  and  fail  to  comply  with  the  rules 
of  the  court  The  case  is  here  on  a  full 
transcript  The  abstracts  filed  by  plaintiff 
contain  a  recital  of  the  proceedings  In  the 
trial  court,  resulting  in  the  appeal,  the  plead- 
ings and  a  summary  of  the  evidence  of  each 


vltnesa  Introduced.  We  think  it  snbatantial- 
ly  complies  with  the  rule  of  the  court;  in 
cases  where  a  full  transcript  is  filed,  and 
deny  the  motion  to  dismiss  the  appeaL 

2.  W«  are  not  informed  by  anything  ttiat 
appears  in  the  record  on  what  particular 
ground  or  for  what  reason  the  court  gave 
the  declaration  of  law  to  the  effect  that  plain- 
tiff could  not  recover.  Plaintiff  states  in  his 
brief  that  the  trial  court  was  of  the  opinion 
that  the  action  was  barred  by  the  statute 
of  limitations.  If  the  court  took  this  view, 
it  was  In  error,  for  the  statute  is  not  put  in 
operation  by  one  taking  possession  of  prop- 
erty left  by  a  deceased  party  and  claiming 
it  as  bis  own.  It  does  not  begin  to  run  until 
an  executor  or  administrator  is  appointed. 
The  general  rule  Is,  to  set  the  statute  in  mo- 
tion, there  most  be  some  one,  at  the  time, 
having  capacity  to  sue.  McDonald  v.  Walton, 
lMo.727  (republlcatlon521),  14  Am.  Dec  31S. 
Where  there  Is  no  one  to  sue,  laches  cannot 
be  imputed.  Rellly  v.  Caiouquette,  18  Mo. 
220;  Dillon's  Adm'r  ▼.  Bates,  39  Mo.  292. 

8.  The  evidence  falls  to  show  that  the  per- 
sonal property  or  any  of  it  owned  and  pos- 
sessed by  Blisha  Wallin  at  the  time  of  his 
death,  was  on  hand  and  In  the  possession  of 
his  widow  at  the  tlmeof  her  death;  to  the  con- 
trary, the  evidence  tends  to  show  that  none  of  it 
was  on  hand  atthe  tlmeof  tbedeathof  his  wid- 
ow, therefore,  none  of  it  came  into  the  posses- 
sion of  the  defendant  as  her  administrator. 
According  to  the  evldraice,  Mrs.  N.  A.  Wallin 
took  charge  of  all  her  deceased  husband's 
property  and  continued  to  use  and  dispose  of 
it  as  she  pleased  during  her  lifetime.  If 
there  was  a  conversion,  it  Is  she  who  was 
the  guilty  party  as  none  of  Kllsha  Wallln's 
property  could  be  identified  as  coming  into 
the  hands  of  her  administrator.  It  is  not 
clear  on  what  theory  of  law  the  defendant, 
as  administrator,  can  be  deemed  a  party  to 
a  wrongful  conversion  of  personal  property 
by  his  intestate.  It  seems  to  us  that  plain- 
tifTs  remedy  Is  the  ordinary  one  provided 
by  law  for  the  allowance  of  demands  against 
a  decedent's  estate  in  the  probate  court. 

4.  Plaintiff  Insists  that  by  the  agreement 
testified  to  have  been  made  by  and  between 
Mrs.  N.  A.  Wallhi  and  the  "Wallin  boys." 
that  she  should  have  the  management  and 
use  of  her  deceased  husband's  estate  during 
her  lifetime,  and  at  her  death  what  remained 
should  go  to  them,  she,  as  to  thhi  property, 
became  a  trustee  and  held  it  as  such  for  the 
benefit  of  the  heirs  at  law  of  Ellsba  Wallin. 
It  appears  that  there  were  four  "Wallin  boys." 
two  brothers  and  two  nephews  of  Elisha  Wal- 
lin. Only  two  of  them  were  parties  to  the 
agreement  with  Mrs.  N.  A.  Wallin.  It  is  not 
shown  that  the  "Wallin  boys"  are  the  heirs 
at  law  of  Ellsha  Wallin,  nor  does  it  afiSrma- 
tlvely  appear  that  there  are  no  debts  against 
his  estate.  If  the  "Wallin  boys"  are  his 
heirs  at  law  and  there  are  no  debts  against 
bis  estate,  it  may  be,  that  In  a  proper  equit- 
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able  proceeding,  they  may  be  able  to  ahov 
tbat  N.  A.  WalUn  held  the  personal  property 
of  her  deceased  husband  as  their  trustee 
and  establish  an  equity  in  the  assets  In  the 
hands  of  her  administrator,  superior  to  the 
claim  of  her  heirs;  but  this  cannot  be  done 
In  a  suit  against  ber  administrator  tor  oon- 
Teislon. 
The  Judgment  la  affirmed.    All  concoi; 


CITY  OF  MEXICO  t.   HARRI& 

(St  Louis  Court  of  Appeals.    MissourL   Jan. 
SO,  1906.) 

1.  MumcTPAi.  CospOBATiows— Violation  o» 
Obdirancks  —  Pbosicdtiors  —  Natxtbb  or 
PaocKBDina. 

Under  Rev.  St.  1899,  |  6795,  anthorizins 
the  police  judge  of  a  tbird-claas  city  to  hear  and 
determine  complaints  againat  persons  arrested 
and  broaght  before  him,  and  section  6806, 
aathorizing  an  appeal  from  a  Judgment  of  the 
police  Judge  by  the  defendant  or  the  city,  a  pros- 
ecntion  for  violation  of  a  city  ordinance  is  not 
a  criminal  action,  but  a  cItU  one,  and  the  snfB- 
dency  of  the  complaint  is  to  be  determined  by 
the  rules  applicable  in  other  dvil  cases. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  36, 
Cent  Dig.  Municipal  Corporations,  U  1896, 
1406.) 

2.  Same— REQuisim  or  Coufiairt. 

A  complaint  for  violation  of  a  municipal  or- 
dnance is  sufficient,  regardless  of  its  form.  If 
it  notifies  defendant  of  the  particular  ordinance 
which  he  Is  charged  with  violating,  and  is  snfB- 
dcnt  to  bar  another  prosecution  for  the  same 
offense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  86, 
Cent  Dis.  Municipal  Corporations,  H  1B96. 
1406.] 

8.  Saio— ComoBHiTT  to  AvnnAvrr. 

Since  the  statute  governing  prosecutions 
for  violations  of  a  city  ordinance  does  not  re- 
qaire  the  complaint  to  be  supported  by  an  affi- 
davit or  oath,  it  is  immaterial  whether  the  com- 
plaint, as  filed,  conforms  to  the  affidavit  on 
vbich  It  purports  to  be  based  or  not 

4.  GAiniTO— Cbiihnal  Pbosecxjtiors— Stjm- 

CIEHCT  OT  OolCPlAIltT. 

In  a  prosecution  for  violating  a  municipal 
ordinance,  a  complaint  stating  that  on  a  certain 
day  defendant  unlawfully  set  up  a  gambling  de- 
vice in  a  certain  house  within  the  corporate  Jim- 
ita  of  the  city.  In  violation  of  a  certain  ordi- 
nance thereof,  was  sufficient  as  against  a  motion 
to  quash  the  complaint 

l^d.  Note. — For  cases  in  point,  see  voL  24, 
Cent  Dig.  Gaming,  H  248-285.] 

5.  SAICB— EtVIOENCX. 

In  a  prosecution  tor  violation  of  a  eitv  or- 
dinance prohibiting  the  setting  up  of  gambling 
devices,  evidence  of  a  complaint  against,  and 
plea  of  guilty  by,  defendant  In  a  previous  prose- 
cotion  for  gaming  based  on  the  same  transaction 
as  that  for  which  defendant  was  on  trial,  was 
rompetent  to  show  that  a  certain  table  produced 
in  evidence  was  a  gambling  device. 

6.  Sauk— Oftenses— Oaiuro  Devices. 

A  municipal  ordinance  declaring  it  a  misde- 
meanor for  any  person  to  set  up  or  keep  a  gam- 
in; table  or  device,  or  to  permit  any  such  table 
or  device  to  be  set  up  for  the  purpose  of  gaming 
in  any  house  or  premises  belonging  to  him,  or 
in  his  possession,  is  directed  against  any  person 
who  sets  up  a  gaming;  device  in  violation  thereof, 
whether  such  person  is  the  owner,  proprietor,  or 
a  mere  occupant  ot  the  placa  where  he  sets  up 
the  devioaw 


T.  OBnaHAi.  Law— FoBicBB  Jeopabdt— Idbr- 

TiTT  or  Offerses. 

The  offense  of  gaming  la  not  identical  with 
the  offense  of  setting  up  a  gambling  device  «b 
which  the  gaming  is  done,  and  a  conviction  for 
the  former  is  not  a  bar  to  a  prosecuticm  for  the 
latter. 

[£}d.  Note. — For  cases  in  point  see  toL  14, 
Cent  Dig.  Criminal  Law,  |  «01.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  Houston  W.  Johnson,  Judge. 

Actton  by  the  city  of  Mexico  against  John 
W.  Harris  for  the  violation  of  an  ordinance. 
From  a  Judgment  of  conviction  rendered  in 
the  drcnit  court  on  appeal  from  the  police 
Judge,  defendant  appeals.    Affirmed. 

P.  H.  Cullen,  for  appellant  J.  T.  Baker 
and  O.  Hitt,  for  respondent 

BLAND,  P.  J.  On  a  trial  before  the  police 
Judge  of  the  city  of  Mexico,  Mo.,  the  defend- 
ant was  convicted  of  a  violation  of  the  fol- 
lowing ordinance  of  said  city:  "Sec.  109. 
Setting  up  gambling  devices. — Any  person  who 
shall,  in  this  city,  set  up  or  keep  any  gaming 
table  or  gambling  device,  the  setting  up  and 
keeping  of  which  Is  not  by  the  law  of  this 
state  declared  to  be  a  felony,  at  which  any 
game  of  chance  shall  be  played  for  money, 
property  or  anything  representing  money  or 
property  or  shall  suffer  or  permit  any  sucb 
toble  or  device,  at  which  any  game  of  chance 
is  played,  to  be  set  up  or  used  for  the  pur- 
pose of  gaming  in  any  bouse,  building,  shed, 
booth,  shelter,  lot  or  other  premises  to  him 
belonging  or  by  him  occupied,  or  of  which 
he  bath  at  the  time  the  possession  or  control, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  be  fined  not  less  than 
fifty  nor  more  than  one  hundred  dollars." 
Defendant  appealed  to  the  circuit  court  of 
Audrain  county,  where  on  a  trial  de  novo  he 
was  again  found  gu}lty  and  adjudged  to 
pay  a  fine,  from  which  Judgment  he  appealed 
to  this  court  In  the  circuit  court  the  fol- 
lowing motion  to  quash  the  information,  so 
called,  was  filed  and  overruled  by  the  court: 
"Now  comes  the  defendant  and  moves  the 
court  to  quash  the  affidavit  and  statement  of 
the  dty  attorney  herein,  and  for  cause  says 
there  is  a  variance  between  the  affidavit  and 
the  attorney's  statement;  that  neither  the 
affidavit  or  stetement  states  facts  sufficient 
to  constitute  a  charge  against  the  defendant; 
that  the  said  affidavit  Is  uncertain,  ambiguous, 
and  indefinite,  and  falls  to  apprise  the  de- 
fendant of  the  charge  made  against  him." 
The  action  of  the  court  In  overrnlinK  snld 
motion  is  assigned  as  error.  The  affidavit  up- 
on which  the  information  purports  to  have 
been  founded  need  not  be  set  out,  as  it  Is  of 
no  importance  In  the  determination  of  the 
error  assigned.  The  information  is  as  follows 
(omitting  caption  and  signature)  :  "The  un- 
dersigned, city  attorney  of  the  city  of  Mexico. 
Audrain  county.  Mo.  upon  the  complaint  of 
J.  D.  Sims,  Informs  the  court  thnt  one  .Tohn 
,  Harris  on  the  — ^  days  of  January,  Febru- 
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ary,  and  March,  1903,  wltbln  the  corporate 
limits  of  said  city  of  Mexico,  did  tlien  and 
there  willfully  and  onlawfully  set  up 
and  keep  a  gambling  device  tbe  setting  up 
and  keeping  of  which  is  not  by  the  laws  of 
ttilB  state  declared  to  be  a  felony,  at  which 
was  played  a  game  of  chance,  commonly  call- 
ed 'poker,'  with  a  pack  of  playing  cards  in 
which  chance  was  a  material  element  at 
which  a  game  of  chance  was  played  for 
money,  property,  and  effects,  and  did  bet  and 
wager  on  the  side  in  a  house,  room,  or  place 
which  is  known  as  the  Mayfleld  building  with- 
in the  corporate  limits  of  the  city  of  Mexico, 
contrary  to  and  In  violation  of  the  prorlsions 
of  section  109,  of  chapter  22,  of  the  revised 
ordinances  of  the  city  of  Mexico,  1893,  en- 
titled 'Misdemeanors';  wherefore  the  plain- 
tiff asks  the  court  to  render  Judgment  against 
said  defendant  for  the  penalties  prescribed 
by  the  ordinance  for  said  offense,  together 
with  the  costs  of  this  prosecution  and  for  all 
other  proper  relief." 

1.  The  city  of  Mexico  is  a  city  of  the  third 
class.  Section  6795,  art  4,  c.  91,  Rev.  St 
1899,  concerning  cities  of  the  third  class,  pro- 
vides: "When  any  person  shall  be  arrested 
and  brought  before  the  police  judge,  it  shall 
be  the  duty  of  the  Judge  to  hear  and  deter- 
mine forthwith  the  complaint  alleged  against 
the  defendant,"  etc  Section  5806,  of  the 
same  article  and  chapter,  authorizes  an  ap- 
peal from  the  Judgment  of  the  police  Judge  by 
the  defendant  or  the  city.  A  prosecution  for 
violation  of  a  city  ordinance  Is  not  as  assum- 
ed by  appellant  a  criminal  action,  but  a 
civil  one,  and  for  this  reason  the  sufficiency 
of  the  complaint  Is  to  be  determined  by  the 
same  rules  as  are  applicable  in  other  civil 
cases.  City  of  Gallatin  v.  Tarwater,  143  Mo. 
40,  44  S.  W.  750 ;  City  of  St  Louis  v.  Weltzel, 
130  Mo.  600,  81  S.  W.  1045 ;  Town  of  Canton 
V.  Llgon,  71  Mo.  App.  407;  City  of  Cassvllle 
T.  Jimerson,  75  Mo.  App.  426 ;  City  of  Cali- 
fornia V.  Harlan,  75  Mo.  App.  506.  The  stat- 
ute, supra,  authorizes  a  police  Judge  to  pro- 
ceed when  complaint  of  a  violation  of  an  ordi- 
nance Is  made.  Such  complaint,  regardless 
of  form,  Is  sufflclent.  If  it  notifies  the  de- 
fendant of  the  particular  ordinance  he  Is 
charged  with  violating,  and  Is  sufficiently 
definite  to  bar  another  prosecution  for  the 
same  offense.  The  statute  does  not  require 
that  the  complaint  shall  be  supported  by  the 
affidavit  or  oath  of  any  one ;  for  this  reason 
it  is  wholly  immaterial  whether  the  com- 
plaint as  filed,  conforms  to  the  affidavit  up- 
on which  It  purports  to  be  based  or  not 
The  defendant  was  tried  on  the  complaint 
filed  by  the  city  attorney,  and  not  upon  the 
affidavit  The  complaint  notified  him  of  the 
particular  ordinance  he  was  charged  with 
violating,  and  is  sufficiently  definite  to  bar 
another  prosecution  for  the  same  offense. 
For  these  reasons  the  motion  to  quash  was 
properly  overruled. 

2.  81ms.  the  prosecuting  witness,  testified 
that  on  March  7,  1903,  In  company  with  the 


city  marshal,  be  entered  the  Mayfleld  build- 
ing, In  the  city  of  Mexico,  ascended  to  tbe 
second  floor,  and,  by  looking  over  tite   top 
of  a  partition,  saw  Harris,  the  defendant, 
Boyd,  and  Miller  sitting  around  a  table  (pro- 
duced in  court)  with  poker  chips  (also  pro- 
duced in  court),  before  them  and  cards   in 
their  hands.    Tlte  city,  over  the  objection  of 
defendant  offered  in  evidoice  a  complaint 
made  by  Sims,  cliarglng  Harris,  Boyd,  and 
Miller  with  a  violation  of  section  111,  chapter 
22,  ordinance  of  the  city  of  Mexico,  by  play- 
ing a  game  of  chance  with  cards  for  money. 
in    the    Mayfleld   building,    March    7,    1903. 
flled  before  the  police  judge  of  tbe  city  of 
Mexico,  and  the  docket  entry  of  said  judge, 
showing  that  the  three  defendants  pleaded 
guilty  to  the  charge.    Sims  testlfled  that  tlie 
offense  of  gambling  to  which  defendant  plead- 
ed guilty  and  the  setting  up  of  the  gaming 
table,  for  which  he  was  then  on  trial,  were 
committed  at  one  and  the  same  time.    It 
seems  to  us  that  on  this  evidence  of  Sims  the 
complaint  and  plea  of  guilty  to  gaming  were 
competent  evidence,  for  the  purpose  of  show- 
ing the  table  produced  in  evidence  was  used 
as   a   gambling   device.     Sims   also   testified 
that  defendant,  a  few  months  before  bis  ar- 
rest, told  him  he  Iiad  a  poker  game  and  was 
running  it  In  the  building  named  in  the  com- 
plaint   The  city  marshal  testified  that  he  and 
Sims  went  to  the  room  together  and  found 
defendant  Boyd,  and  Miller  sitting  around 
the  table  with  poker  chips  before  them  and 
cards  in  their  hands,  and  that  he  seized  tbe 
table,  chips,  and  cards  and  produced  them 
in  court  and  that  two  days  after  this  he 
found  from  60  to  75  poker  chips  in  the  same 
room.    Robert  Kemp,  a  witness  for  respond- 
ent testified  that  at  one  time  he  occupied  tbe 
room  with  defendant  and  Boyd;  that  Boyd 
and  defendant  turned  It  into  a  poker  room 
and  he  left  them ;  that  afterwards  they  con- 
tinued to  occupy  the  room  as  a  poker  room 
and  played  cards  in  It  for  mon^.    There  was 
countervailing  evidence  offered  by  the  defend- 
ant and  evidence  that  the  room  was  rented 
by  Boyd  alone. 

The  court  refused  the  following  instruction 
asked  by  defendant:  "The  court  instructs 
the  Jury  that  a  man  cannot  be  fined  twice 
for  the  same  offense,  and  if  you  believe  that 
the  defendant  In  this  case  has  been  fined  for 
betting  at  cards  in  a  room  in  the  Mayfleld 
building,  and  that  in  assessing  such  fine  tbe 
city  court  took  into  consideration  the  same 
acts  as  are  sought  to  be  proved  against  tbe 
defendant,  or  that  any  material  part  of  the 
evidence  In  this  case  made  out  the  offense 
for  which  he  was  fined  In  the  city  court  then 
his  conviction  here  would  be  unlawful,  and 
you  should  acquit  him."  The  court  refused 
other  Instructions  asked  by  defendant  bnt 
modified  them  and  gave  th«n  as  modified. 
The  modifications  are  Indicated  by  the  terms 
embraced  In  brackets.  The  Instructions,  U 
given,'  are  as  follows:  "(a>  Kven  If  yon  be- 
lieve that  Harris  and  Boyd  were  jointly  IB- 
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towtad  In  th«  buBlnesg.  yet,  If  70a  beliere 
that  Boyd  rented  the  building  and  aasumed 
control  of  the  room  [and  did  aolely  and  ez- 
closlTely  use  and  control  same  and  Harris 
had  no  Interest  in  lame  or  control  thereof], 
then  he,  and  not  Harria,  was  the  man  who 
set  op  and  kept  the  gambling  derice  and  the 
defendant  la  entitled  to  an  acqnlttaL  (b) 
The  court  Instructs  the  Jury  that  one  cannot 
toe  convicted  of  setting  ap  a  gambling  device 
unless  It  Is  proved  by  the  evidence  beyond 
a  reasonable  doubt  that  he  provided  [or  as- 
sisted in  providing]  whatevw  was  necessary 
for  the  game,  and  to  go  further  and  propose 
to  play  and  to  play  npon  it,  and.  If  yon  be- 
lieve be  did  not  set  up  the  gambling  device 
as  above  defined  [or  aid  in  setting  It  up],  you 
tnost  acquit  him,  even  though  you  believe  he 
used  It  to  gamble  upon,  (c)  One  cannot  be 
convicted  of  'keeping*  a  gambling  device  by 
reason  of  playing  upon  it  or  betting  with  oth- 
ers. He  must  have  the  custody,  care,  and 
«ontrol  of  It,  and  must  hold  the  same  In  readi- 
ness to  obtain  bettors,  and  In  this  case,  even 
though  you  believe  that  Harris  frequented  the 
room  and  bet  and  gambled  therein,  yet.  If 
yon  believe  that  some  one  else  rented  the 
room  and  assumed  to  control  it  [and  did  con- 
trol said  room  and  tables  or  devices  therein], 
then  defendant  Is  not  guilty,  (d)  If  you  be- 
lieve that  one  Joe  Boyd  rented  the  room  and 
paid  the  rent  thereon  and  bought  and  paid 
for  the  furniture  therein  and  controlled  the 
room  [tables  or  devices  therein,  exclusively], 
then  you  must  find  the  defendant  not  guilty. 
(e)  Before  yon  can  convict  the  defendant 
yon  must  believe  that  be  bad  the  sale  and 
exclusive  control  of  the  room  and  the  gambling 
device  therein  [or  Jointly  used  and  occupied 
the  same  with  said  Boyd],  and,  if  you  believe 
that  Joseph  Boyd  or  some  one  else  had  an 
interest  in  the  room  and  controlled  the  matter 
of  betting  [and  tables  or  devices  solely  and 
exclusively],  then  the  defendant  cannot  be 
fonnd  guilty.  The  court  Instructs  the  Jury 
tbat  the  defoidant  is  not  charged  with  bet- 
ting or  gaming,  and  you  cannot  find  him 
gnllty  because  you  may  believe  he  bet  or 
gambled  In  the  room  mentioned  In  evidence. 
He  Is  charged  with  setting  up  and  keeping  a 
gambling  device,  and  you  must  eltber  con- 
vict him  of  this  offense  or  acquit  him,  and, 
eren  if  yon  find  that  a  gambling  device  was 
set  up  and  kept  in  aald  building,  yet  if  you 
believe  the  building  was  rented  by  Boyd,  and 
that  Boyd  controlled  said  building,  then  de- 
fendant Is  not  guilty  [unless  defendant  oc- 
cupied said  room  jointly  with  said  Boyd  and 
aided,  abetted,  and  assisted  In  setting  up  or 
keying  said  gambling  device]."  We  think  the 
modifications  in  the  several  instructions  were 
correctly  made,  for  defendant  could  as  well 
Tlolate  the  ordinance  by  setting  up  a  gambling 
device  with  the  consent  of  the  lessee  of  the 
room,  or  In  conjunction  with  him,  as  If  he 
himself  was  the  lessee.  The  ordinance  is 
■not  specially  directed  against  the  owner,  pro- 
prietor, or  leasee  of  a  room  or  place  where 


the  prohibited  game  la  set  np,  bat  l»  directed 
against  any  person  who  sets  up  the  prohibit- 
ed game  in  violation  of  the  ordinance,  wheth- 
er he  is  the  owner,  lessee,  or  proprietor,  or 
the  mere  occupant  of  the  place  where  he 
sets  up  the  prohibited  game. 

In  regard  to  defendant's  refused  instruc- 
tion, it  will  suffice  to  say  tbat  the  offense  of 
gaming,  to  which  he  pleaded  guilty  before  the 
police  judge.  Is  not  identical  with  the  offense 
for  which  he  was  tried  and  convicted.  For 
this  reason  the  former  conviction  was  no 
bar  to  the  prosecution.  State  of  Missouri  v. 
WIster,  62  Mo.  592. 

We  have  no  fault  to  find  with  any  of  the 
instructions  given  on  bdialf  of  the  respond- 
ent It  seems  to  us  that  on  the  evidence  the 
conviction  was  eminently  proper,  and,  no  re- 
versible error  appearing  in  the  record,  the 
judgment  is  affirmed.    AH  concur. 


SENN  V.  UNION  PREMIUM  &  MERCAN- 
TILE CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan. 
16,  1906.    Rehearing  Denied  Jan.  20,  1906.) 

1.  COBPOBATIONS    —    TbANSFEB      OF      STOCK— 
RlOTTTS   OP   ASSIOREK. 

The  right  to  freely  sell  and  dispose  of  the 
shares  of  stock  in  an  incorporated  company  is 
an  incident  to  the  ownership  of  such  shares, 
and  an  assignee  thereof  ordinarily  has  the  right 
to  have  them  transferred  to  his  own  name  on 
the  books  of  the  company  and  a  new  certificate 
issued  to  him. 

[Ed.   Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  f(  488,  490.] 

2.  Same— Gift  of  Stock. 

The  Inadequacy  of  consideration  paid  for 
stock  in  a  corporation,  or  the  fact  that  it  is 
given  to  the  assignee,  does  not  affect  the  assign- 
ee's right  to  have  the  stock  transferred  to  him 
on  the  books  of  the  corporation. 
8.  Sake— Motive  of  ACQtnsrnoN. 

So  long  as  the  assignee  of  stock  is  a 
genuine  purchaser  or  donee  and  does  not  take 
the  shares  in  secret  trust  for  the  assignor  or 
as  a  mere  puppet  for  him  or  for  some  positively 
iniquitous  purpose,  the  motive  of  the  assign- 
ment does  not  affect  the  assignee's  rights  to  ac- 
quire the  stock  and  have  it  registered  In  his 
name. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
CenL  Dig.  Corporations,  SS  488.  490.] 

4.  Sake— Rights    of   TRAH8FEBEE^— Busdens 

IKFOSED  BY  TbARSFEBBOB. 

Where  the  owner  of  shares  of  stock  in  a 
company  has  bound  his  shares  by  an  agreement 
to  whldi  the  other  stockholders  are  parties  to 
consolidate  the  company  with  another  com- 
pany, and  assigns  his  stock  to  a  purchaser  who 
has  knowledge  of  the  agreement,  the  purchaser 
takes  the  stock  subject  to  the  burden  of  and 
is  bound  by  the  agreement. 

5.  SAM^l^— Tbansfeb  of   Shabes— CoHDirioiTg  _ 
OP  Transfeb. 

Where  an  assignee  of  stock  in  a  corpora- 
tion took  the  same  with  knowledge  of  an  agree- 
ment of  his  assignor  to  submit  to  a  consolida- 
tion  of  the  corporation  with  another  comj^any, 
but  was  not  shown  the  original  agreement  itself 
and  was  placed  in  doubt  as  to  whether  his  as- 
signor had  signed  it  unconditionally,  he  was  en- 
titled to  a  decree  ordering  a  transfer  of  the 
stock  to  him  on  the  books  of  the  company  with 
the  condition  that  be  should  be  fully  bound  by 
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the  ajrreenient  signed  by  his  asaignor,  but  it 
should  not  be  made  a  coDdition  of  the  transfer 
that  be  himself  snbscrilw  the  orislnal  agreement. 

Appeal  from  St  Louis  Oircnlt  Court; 
O'Neill  Ryan,  Judge. 

Action  by  G.  William  Senn  against  the 
Union  Premium  &  Mercantile  Company. 
From  tbe  Judgment  rendered,  plaintiff  ap- 
peals.   Reversed. 

The  conaolldation  contract  referred  to  In 
the  opinion  was  as  follows: 

"Memorandum  of  Joint  agreement  between 
the  stockholders  of  the  Union  Premium  ft 
Mercantile  Company  and  the  stoclcbolders  of 
the  Charles  Rost  Furniture  ft  Premium 
Company,  for  the  purpose  of  consolidating 
the  business  of  both  companies.  We,  the 
undersigned,  stockholders  aforesaid,  for  and 
in  consideration  of  the  mutual  promises, 
stipulations  and  agreements  herein  contained, 
do  hereby  stipulate  and  agree  with  each  other 
as  follows: 

"First:  Each  and  every  stockholder  of 
either  company,  or  both,  signing  this  agree- 
ment shall  be  bound  by  the  same.  But  this 
agreement  shall  be  effective  only  when  suffi- 
cient of  tbe  stock  of  both  companies,  as  re- 
quired by  the  laws  of  the  state  of  Missouri, 
shall  have  been  subscribed  to  effect  the  pur- 
pose Intended  hereby. 

"Second:  A  corporation  shall  be  organ- 
ized by  a  majority  of  the  stock  holders  in 
Interest  who  subscrilje  hereto,  under  the  laws 
of  Missouri,  which  company  shall  be  styled 
Rost  Union  Premium  Company,  or  other 
suitable  name,  which  company  shall  have  a 
capital  stock  of  thirty-five  thousand  dollars, 
being  the  combined  capital  of  the  two  exist- 
ing companies,  which  capital  stock  is  to  be 
divided  Into  thirty-five  thousand  shares  of 
the  par  value  of  one  dollar  per  share,  and 
shall  be  fully  paid  stock  by  taking  over  as 
going  concerns  the  assets  of  the  present  exist- 
ing companies. 

"Third :  Each  stockholder  shall  deposit  the 
shares  standing  in  his  name  on  the  books  of 
tbe  company  with  F.  A.  Trebbe,  which  stock 
shall  be  indorsed  in  blank,  and  shall  receive 
In  exchange  for  such  stock  the  same  number 
of  shares  in  the  new  company  as  is  now  held 
by  him  In  both  of  the  existing  companies  or 
in  either  company. 

"Fourth:  The  new  company  to  I>e  formed 
shall  take  over  all  the  assets  of  both  of 
tbe  existing  companies  and  shall  assume  all 
of  the  liabilities  of  both. 

"Fifth :  All  terms  of  employment  held  by 
any  subscriber  hereto  in  either  of  the  exist- 
ing companies,  whether  by  election  or  resolu- 
tion, or  appointment,  or  in  any  other  manner, 
shall  immediately  upon  the  organization  ot 
the  new  company  herein  mentioned,  cease  and 
determine 

"Sixth:  Charles  Rest,  a  stockholder  In 
the  Charles  Rost  Furniture  ft  Premium  Com- 
pany, and  Arnold  L.  De  Volgne,  n  stockhold- 
er in  the  Union  Premium  &  Merc-antile  Com- 


pany, hereby  agree  with  the  other  subscrib-  ' 
ers  to  this  agreement  (and  this  Is  one  of  the  I 
considerations  Inducing  the  other  subscribers 
hereto  to  enter  Into  his  agreement),  that  | 
they  will  each  execute  and  deliver  to  the 
said  new  company  an  agreement  in  words  and  i 
figures  as  follows,  to  wit:  'I  will  not,  either 
directly  or  Indirectly,  for  the  period  of  five 
years  from  the  organization  of  tills  company, 
engage,  within  a  radius  of  fifty  miles  of 
the  territorial  limits  of  the  city  of  St  Louis, 
Mo.,  in  the  business  now  or  heretofore  car- 
ried on  by  said  Charles  Rost  Furniture  & 
Premium  Company,  and  tbe  Union  Premium 
&  Mercantile  C(unpany  or  any  other  busi- 
ness which  this  company  may  engage  In,  nor 
shall  I,  either  directly  or  Indirectly,  in  my 
own  name  or  -otherwise,  hold  any  stodc  in 
or  be  interested  In  any  corporation,  firm,  or 
business  of  like  character  as  said  Charles 
Rost  Furniture  ft  Premium  Company,  and 
said  Union  Premium  ft  Mercantile  Company, 
or  which  this  company  may  engage  in,  nor 
shall  I  hold  any  office  or  employment  of  any 
kind  whatsoever  In  any  business  of  like 
character.  And  for  each  and  every  day  that 
I  shall  violate  this  agreement  I  shall  forfeit 
and  pay  tp  this  company,  its  successors  or 
assigns,  the  sum  of  fifty  dollars  per  day  by 
way  of  liquidated  damages,  and  not  as  a 
penalty.' 

"In  Testimony  Whereof,  the  said  parties 
have  hereunto  subscril>ed  their  names  at  the 
city  of  St  Louts,  Mo.,  this  1st  day  of  Septem- 
ber, 1904. 

"Joseph  Loewenberg,  6,622  shares. 
"A.  L.  De  Volgne,  12,120  shares." 

Then  follow  the  signatures  of  the  other 
shareholders  in  tbe  two  companies  to  be  con- 
solidated. 

Kinnerk's  letter,  written  as  defendant's  at- 
torney, and  refusing  to  transfer  shares  of 
stock  to  plaintiff,  reads :  "Mr.  O.  Wm.  Senn. 
Attorney  at  law.  Granite  Building,  City- 
Dear  Sir:  Referring  to  your  demand  made 
upon  Mr.  Trebbe,  Secretary  of  tbe  Union 
Premium  ft  Mercantile  Company,  this  morn- 
ing, for  the  transfer  of  certain  stock  in  said 
company  to  yourself  and  Mr.  Joseph  C.  Muel- 
ler, I  beg  to  say  that  Mr.  Arnold  L.  De 
Volgne,  who  is  the  owner  of  the  stock  which 
is  requested  to  be  transferred,  in  conjunc- 
tion with  all  the  other  stockholders  of  this 
company  and  the  Charles  Rost  Furniture  & 
Premium  Company  on  Septembw  1,  19(M. 
entered  into  an  agreement  in  writing  pro- 
viding for  the  consolidation  of  these  two  com- 
panies. Such  being  the  case,  the  request 
that  this  stock  be  transferred  to  yourself  and 
Mr.  Mueller  can  only  be  complied  with  pro- 
vided you  and  Mr.  Mueller  agree  In  writing 
to  be  bound  by  the  terms  and  conditions  of 
this  contract..  You  are  welcome  to  see  this 
contract  at  my  office  any  time  you  may  desire 
to  do  so.  We  hold  stock  left  with  Mr.  Trebbe 
this  morning  awaiting  an  answer  to  this 
communication.  In  the  meantime,  I  remain. 
Very  truly  yours,  Wm.  A.  Elnnerk,  Atfy  foi 
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Union  Premlnin  ic  Mercantile  Company  and 
Cbarlea  Boat  Famitnre  &  Premium  Com- 
pany." 

The  document,  delivered  by  plaintiff  to 
defendant  to  signify  bis  willingness  to  be 
bound  by  the  consolidation  contract,  reads: 
"These  presents  witnesseth  that  the  under- 
signed, assignee  through  Arnold  L.  De 
Voigne,  of  shares  of  stock  in  the  Union  Premi- 
urn  &  Mercantile  Company,  a  corporation, 
transferred  and  assigned  by  one  U.  6.  Blby, 
accepts  the  transfer  of  such  sliares  and  new 
certificate  therefor  issued  by  said  company 
with  full  acknowledgment  and  notice  of  the 
claim  asserted  by  Joseph  Loewenberg  and 
otbee  stockholders  in  said  company,  and  In 
the  Charles  Rost  Furniture  &  Premium  Com- 
pany, a  corporation,  under  and  by  virtue  of 
a  contract  or  agreement,  alleged  to  have  been 
executed  by  said  De  Voigne,  for  the  consolida- 
tion of  the  aforesaid  company  with  the  Charles 
Rost  Furniture  &  Premium  Company,  a  cor- 
poration, and  the  organization  accordingly 
of  a  new  company  upon  such  consolidatlou ; 
and  that  the  undersigned,  pursuant  to  the 
forgoing,  requests  and  accepts  such  trans- 
fer and  new  certificate  subject  to  any  rights 
against  such  transferred  shares  which  said 
Loewenberg  and  others  may  have  and  here- 
after establish  pursuant  to  the  said  alleged 
contract  Witness  my  hand  and  seal  this  10th 
day  of  November,  1901.  O.  Wm.  Benn. 
ISeaL]" 

Raasleur,  Schnurmacher  &  Rasslenr,  for 
appellant.    Wm.  A.  Kinnerk,  for  res^randent 

GOODE,  J.  (after  stating  the  facts). 
The  petition  in  this  case  Is  in  the  nature 
of  a  bill  in  equity,  and  the  relief  sought  is 
an  order  on  the  defendant  corporation  and 
its  officers,  to  transfer  1,080  shares  of  stock, 
to  the  plaintiff  on  the  books  of  the  company, 
and  issue  to  him  a  certificate  for  the  shares. 
Prior  to  their  alleged  purchase  by  the  plaln- 
titr,  these  shares  stood  on  the  books  in  the 
name  of  U.  O.  Blby,  and  he  held  a  certifl- 
<-ate  for  them;  bnt  they  were  actnally  owned 
by  A.  li.  De  Voigne,  from  whom  plaintiff 
asserts  he  purchased  them  about  NovemI)er 
5.  1904.  The  good  faith  of  this  purchase  is 
contested,  the  answer  averring  that  plaintiff 
liolds  the  shares  for  the  benefit  of  De  Voigne, 
whose  property  they  still  are;  and  that  the 
«ile  to  plaintiff  was  colorable  and  made  for 
the  purpose  of  evading  an  agreement  which 
l)e  Voigne  had  signed.  The  answer  further 
vtates  that  the  defendant  bad  agreed,  befoie 
tblg  suit  was  brought,  to  transfer  the  shares 
to  plaintiff,  provided  be  would  abide  by  and 
beoome  a  party  to  said  contract  The  in- 
strument containing  the  contract  bears  the 
date  of  September  1,  1001,  and  was  executed 
by  all  the  shareholders,  including  De  Voigne, 
in  the  Union  Premium  &  Mercantile  Com- 
pany, the  defendant,  and  also  by  all  the 
nharelioldem  in  the  Charles  Rost  Furniture 
k  Premium  Company,  a  corporation  engaged. 


like  the  defendant,  in  the  furniture  business. 
The  object  of  the  agreement  was  to  bind  the 
sliareholders  in  the  two  companies  to  an 
arrangement  for  their  consolidation,  or  merg- 
er into  a  new  corporation  intended  to  be 
organized  under  the  name  of  the  Rost  Union 
Premium  Company.  The  new  organization 
was  to  have  a  capital  stock  equal  to  the  com- 
bined stocks  of  the  two  old  companies  and 
the  intention  was  that  it  should  take  over 
all  their  assets  and  assume  their  liabilities. 
There  were  other  stipulations  in  the  con- 
tract not  relevant  to  the  present  controversy. 
De  Voigne  signed  it  as  the  owner  of  12,120 
shares  of  stock,  all  In  the  Union  Premium  & 
Mercantile  Company.  The  other  sharehold- 
ers In  the  two  existing  companies  likewise 
pledged  their  full  holdings  to  its  terms.  But 
De  Voigne  swore  that  at  the  time  he  signed 
the  instrument  be  made  notations  on  It, 
denoting  that  be  would  not  be  bound  by  Its 
provisions  unless  certain  changes  were  made. 
He  objected  to  the  name  "Rost"  appearing 
in  the  name  of  the  new  corporation,  because 
he  was  at  enmity  with  Charles  Rost  He  al- 
so objected  to  certain  persons  being  taken  in 
as  shareholders,  and  made  a  more  or  less 
insistent  demand  that  a  writing  be  executed 
showing  an  agreement  to  pay  him  a  salary 
in  the  new  company.  De  Voigne  did  not 
swear  that  be  noted  these  matters  c>n  the 
consolidation  agreement  before  signing  it, 
or  that  he  wrote  anything  on  it  signifying 
that  his  signature  was  not  intended  to  bind 
him ;  but  says  he  told  Loewenberg,  the  presi- 
dent of  the  defendant  company,  that  he 
would  be  bound  only  In  case  bis  objections 
were  removed.  In  point  of  fact,  be  put 
nothing  on  the  instrument  except  a  blue  mark 
under  tbe  word  "Rost"  and  a  cross-mark 
after  the  word  "Company"  In  the  clause  of 
the  instrument  providing  that  tbe  new  cor- 
poration should  be  styled  "Rost  Union  Premi- 
um Company."  As  said,  tbe  agreement  for 
tbe  consolidation  was  executed  September  1, 
1804,  and  In  a  few  days,  the  articles  of  as- 
sociation of  the  intended  new  corporation, 
into  which  tbe  old  companies  wore  to  be 
merged,  were  sent  to  the  Secretary  of  State. 
But  on  September  9tb,  De  Voigne  telegraphed 
that  official  to  await  a  letter  objecting  to  a 
certificate  lieing  issued  to  Incorporate  tbe 
new  company  under  tbe  name  of  the  "Rost 
Union  Premium  Company."  This  telegram 
was  followed  by  a  letter  of  the  same  date 
in  which  the  objections  were  stated  to  be  that 
tbe  defendant,  tbe  Union  Pranlnm  &  Mercan- 
tile Company,  was  still  active  and  doing 
business  and  bad  not  been  consolidated  with 
any  other  company ;  further  that  there  was  in 
operation  a  company  known  as  tbe  "Charles 
Rost  Premium  Company,"  doubtless  meaning 
tbe  "Charles  Rost  Furniture  &  Premium 
Company."  Hence,  it  appears  that  nine  days 
after  he  signed  tbe  agreement  for  the  in- 
corporation of  the  Rost  Tluion  Premium  Com- 
pany and  the  merging  in  it  of  tbe  existing 
corporations,  De  Voigne  took  steps  to  prevent 


Digitized  by 


Google 


510 


92  SOUTHWESTERN  REPORTER. 


(Moi 


the  Incorporation  of  the  new  company  on  the 
ground  of  the  existence,  under  similar  names, 
of  the  old  companies.  In  other  words,  he 
practically  repudiated  his  consent  to  the  con- 
solidation of  the  old  companies,  and  at- 
tempted to  prevent  It,  by  suggesting  to  the 
Secretary  of  State  that  the  proposed  name 
of  the  new  company  was  an  Imitation  of  the 
names  of  two  companies  already  in  existence, 
and,  therefore,  in  contravention  of  the  stat- 
utes. Rev.  St  1899,  g  1312.  This  move 
blocked  the  effort  to  incorporate  the  new  com- 
pany, for  the  Secretary  of  State  never  Is- 
sued a  certificate  of  incorporation.  When 
Loewenberg  expostulated  with  De  Volgne 
about  the  letter's  course,  De  Volgne  wrote  a 
letter,  under  date  of  September  10th,  in  which 
he  stated  that  his  only  objection  to  the  in- 
corporation of  the"R0Bt  Union  Premium  & 
Mercantile  Company"  was  that  the  name 
"Rest"  was  put  before  "Union,"  and  that 
If  the  style  of  the  company  changed  so  as 
to  read  "Union  Premium  &  Rost  Mercantile 
Company,"  he  would  sign  the  articles  of 
association,  suad  withdraw  his  objections  on 
file  In  the  office  of  the  Secretary  of  State. 

Accordingly,  articles  of  association  were 
prepared  with  the  corporate  name  changed 
to  suit  De  Volgne;  but  when  the  paper  was 
presented  to  him  for  his  signature,  he  refused 
to  sign  It  In  protesting  to  the  Secretary  of 
State,  and  In  all  his  other  doings  In  refer- 
ence to  the  proposed  consolidation,  De  Volgne 
was  represented  by  Rassleur  &  Bassieur,  a 
firm  of  attorneys  of  which  the  plaintiff, 
Senn,  is  a  member.  In  truth,  Senn  was  the 
active  attorney  for  De  Voigne.  It  should  be 
stated  that  there  stood  in  De  Volgne's  name 
on  the  boolcs  of  the  Union  Premium  Mercan- 
tile Company  9,620  shares  of  stock;  but  he 
really  owned  12,120  shares.  The  1,080  shares 
which  stood  la  Biby's  name  belonged  to  him 
and  also  1,320  shares  covered  by  stock  certifi- 
cate No.  15,  and  100  shares  covered  by  stock 
certificate  No.  17.  The  shares  embraced  In 
those  two  certificates  were  nominally  held  by 
other  persons  whose  names  are  not  disclosed. 
While  the  attempt  to  create  the  new  corpora- 
tion and  merge  the  old  ones  In  it  remained 
in  abeyance  on  account  of  De  Volgne's  opposi- 
tion, the  latter  sold  to  Senn,  as  the  petition 
avers,  the  1,080  shares  of  stock  held  by  Blby. 
The  stock  certificate  was  assigned  by  Blby  to 
Senn,  and  he  and  De  Volgne  then  went  to 
the  office  of  the  defendant  company,  present- 
ed the  certificate  and  demanded  that  the 
shares  be  transferred  from  Biby's  name  to 
Senn'B  on  the  books,  and  a  new  certificate 
issued  to  Senn.  At  the  same  time,  De  Voigne 
demanded  that  the  1,320  shares  covered  by 
certificate  No.  15  be  put  In  his  (De  Volgne's) 
name  on  the  books  and  that  the  100  shares 
evidenced  by  certificate  No.  17  be  put  in  the 
name  of  Joseph  C.  Mueller.  The  secretary 
said  the  matter  would  be  referred  to  Mr. 
Klnnerk,  the  attorney  for  the  company.  This 
was  done  and  on  November  7th,  Klnnerk 
wrote  Senn  a  letter  saying  that  De  Volgne 


had  signed  the  consolidation  agreement  above 
referred  to,  and  that  shares  could  be  trans- 
ferred from  his  name  Into  the  name  of  Senn 
and  Mueller,  only  on  the  ccmdltion  that  the 
transferees  would  agree  to  be  bound  by  the 
terms  and  conditions  of  the  consolidatlmi  con- 
tract, which  they  might  see  at  any  time  in 
Klnnerk's  office.  Senn  called  at  Kinnerk'a  of- 
fice once  or  twice  to  see  the  contract  but  was 
never  shown  the  c^lglnal.  Instead,  a  copy 
was  exhibited  to  him.  The  copy  was  like  the 
original  In  all  respects  except  the  blue  mark- 
ings adjacent  to  the  words  "Rost"  and  "Com- 
pany." Klnnerk  swore  that  he  did  not  have 
the  original  when  Senn  called  for  It  but 
the  drift  of  the  latter's  testimony  is  that 
Klnnerk  bad  it  but  would  not  exhibit  it 
The  purport  of  Senn's  statement  in  this 
connection,  is  that  he  understood  the  original 
would  show  that  De  Voigne  was  not  abso- 
lutely, but  only  conditionally,  bound,  and 
desired  to  examine  the  instrument  to  ascer- 
tain whether  this  was  true.  In  the  conrse  of 
his  ^orts  to  have  the  shares  transferred 
into  his  name  on  the  books  of  the  company, 
Senn  delivered  to  Klnnerk,  as  the  company's 
attorney,  the  writing  copied  in  the  statement, 
wherein  he  accepted.  In  a  way,  the  consolida- 
tion agreement  Klnnerk  appears  to  have 
been  satisfied  with  the  writing,  and  to  have 
deemed  it  sufficient  to  bind  Senn,  as  assignee 
of  the  stock,  by  the  terms  of  the  consolida- 
tion contract.  But  Loewenberg,  president  of 
defendant  company,  stll]  refused  to  let  the 
stock  be  transferred  to  Senn  unless  the  latter 
would  sign  his  own  name  to  the  contract 
With  affairs  in  this  posture,  the  present  ac- 
tion was  Instituted. 

One  of  the  Incidents  pertaining  to  the 
ownership  of  shares  of  stock  In  an  incor- 
porated company  is  the  right  to  freely  sell 
and  dispose  of  them.  This  right  Is  rather 
strictly  maintained  by  the  courts  against  re- 
strictions imposed  in  the  by-laws  of  coriwra- 
tlons;  though  reasonable  by-laws  to  regulate 
the  mode  of  transferring  shares  of  stock  are 
not  Ignored.  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382;  Moore  v.  Bank  of  Commerce,  52 
Mo.  377;  Helllwell,  Stock  &  Stodcbolders, 
f  164.  An  assignee  of  shares  ordinarily  has 
the  right  to  have  them  transferred  into  bis 
name  on  the  books  of  the  company,  and  a 
new  certificate  Issued  to  him.  Merchants' 
Nat  Bank  v.  Richards,  6  Mo.  App.  454; 
74  Mo.  77;  Spreckels  v.  Bank,  113  Cal.  272, 
45  Pac.  329,  33  L.  R.  A.  458,  64  Am.  St  Sep. 
848;  Johnston  v.  Laflin,  103  U.  S.  800, 
26  L.  Ed.  532.  In  behalf  of  all  parties  con- 
cerned, it  Is  desirable  that  the  actoal  own- 
ers of  the  stock  of  a  company  should  be 
shown  to  be  the  owners  on  the  books.  Of- 
ficers can  thereby  readily  ascertain  to  whom 
the  company's  dividends  should  be  paid  and 
notices  of  corporate  meetings  given;  the  busi- 
ness public,  any  member  of  which  may  have 
occasion  to  levy  process  on  the  shares  of  a 
member,  may  more  conveniently  learn  wlio 
owns  the  stock  and  the  owner  himself  U 
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given  his  full  rigfatB  to  vote  for  directors  and 
receive  dividends  and  relieved  from  the  liabil- 
ities of  a  sbareholderwhenhesells  bis  sbares. 
The  defoise  to  the  present  action  Is  that  Senn 
Is  not  a  bona  flde  owner  of  the  shares,  but 
holds  for  De  Voigneparsaantto  an  assignment 
made  to  relieve  the  shares  from  the  obligation 
of  the  consolidation  agreement,  to  which  they 
are  snbject  while  in  Be  Volgne's  name.    Much 
stress  la  laid  on  the  drcmustance  that  Senn 
bought  the  shares  at  a  price  far  below  their 
real  value  and  has  never  paid  the  nominal 
price  agreed  to  be  paid.    The  par  valne  of 
the  shares  la  $1  each,  or  of  the  whole  $1,0S0. 
But  this  appears  to  be  greatly  In  excess  of 
their  actual   value.    The   evidence  goes  to 
show  that,  a  short  time  before  the  sale  to 
Senn,  De  Volgne  had  bought  2,500  shares  for 
$400,  or  about  16  cents  a  share.    Senn  agreed 
to  pay  between  2  and  S  cents  a  share  for 
the  stock  he  purchased,  and  this  trifling  con- 
sideration clouds  the  transaction  with  suspi- 
cion.   But  both  De  Volgne  and  Senn  testified 
that  the  purpose  of  the  former  was  to  get 
WHue  one  into  the  company,  who  would  be 
friendly  to  him.    De  Volgne  had  holdings  of 
mwe  ttian  $12,000  at  par  value  and,  there- 
fore, was  heavily  Interested  In  the  company's 
success.    The  inference  to  be  drawn  frcMn 
his  testimony  Is,  that  the  defendant's  direc- 
tors and   o£9cer8   had    been   managing   Its 
affairs  In  a  way  exposed  to  his  Interests  and 
bad  refused  to  give  proper  recognition  to  his 
wishes  and  opinions  as  a  shareholder,  who 
owned  nearly  one-half  of  the  capital  stock. 
He  said  that  he  desired  the  support  of  Senn 
and  Mueller;   and  for  that  reason  was  will- 
ing to  dispose  of  some  stock  to  them  at  so 
low  a  price.    Senn   did   not   pay   the  $25; 
but  both  he  and  De  Volgne  testified  this  was 
because  De  Volgne  was  indebted  to  him  for 
attorney's  fees  in  a  larger  amount. 

In  our  judgment,  if  Senn  paid  nothing  for 
the  stock,  his  title  would  not  necessarily 
fall.  The  Inadequate  consideration  is  merely 
a  circumstance  to  support  the  theory  that  no 
Bctaal  sale  occurred.  De  Volgne  had  a  right 
to  give  him  the  shares,  and  he  would  be  none 
the  less  the  owner  if  they  were  assigned  to 
blm  In  good  faith,  as  a  gift,  and  none  the 
less  entitled  to  have  them  put  In  his  name  on 
the  books.  Some  facts  we  have  related 
show  that  De  Volgne  failed  to  live  up  to 
his  agreement  for  the  consolidation  of  the 
two  companies,  and.  Instead,  did  what  he 
could  to  frustrate  it.  Possibly  the  purpose 
of  the  assignment  of  the  shares  to  Senn 
was  to  enable  the  latter  to  assist  in  still 
farther  obstructing  the  proposed  merger. 
Bat  this  is  not  alleged  as  a  defense  and  is 
positively  denied  by  both  the  parties  to  the 
assignment  The  defense  set  up  In  the  an- 
swer is  that  Senn  Is  no  true  owner  of  the 
stock  and  that  the  shares  are  subject  to  the 
Agreement  De  Volgne  signed.  There  la  no 
averment  that  the  purpose  of  the  transfer 
wag  to  introduce  Senn  Into  the  defendant 
company  as  a  member  in  order  that  he  might 
oppose  the  consolidation  schema. 


▲s  a  general  proposition,  the  motive  for 
which  shares  of  stock  are  assigned,  does  not 
afCect  the  right  of  the  assignee  to  acquire 
them  and  have  them  registered  in  his  name, 
provided  he  is  a  genuine  purchaser  or  donee, 
and  does  not  take  the  shares  to  hold  In 
secret  trust  for  the  assignor.  The  object 
may  be  to  enable  the  assignee  to  vote  for 
directors,  or  otherwise  assist  In  maintaining 
the  assignor  in  control  of  the  corporation,  or 
in  moulding  its  buBlness  policy,  yet  neverthe- 
less equity  will  enforce  the  assignee's  right 
to  registration  and  bis  other  rights  as  a 
stockholder.  2  Thompson,  Corporations,  g 
2308;  HeUiwell,  S  165;  In  re  Klaus,  67  Wis. 
401,  29  N.  W.  582;  Hehn  v.  Swlggett,  12  Ind. 
194;  State  ex  rel.  Page  v.  Smith,  48  Vt  266. 
But  this  relief  Is  not  technical  nor  absolute, 
and  circumstances  occasionally  surround  an 
assignment  of  corporate  stock  which  induce 
courts  of  equity,  In  the  exercise  of  a  con- 
scientious discretion,  to  refuse  to  recognize 
the  assignee  as  a  share  holder  and  entitled 
to  all  the  rights  pertaining  to  that  status, 
and  even  to  withhold  a  decree  against  the 
coiporaticm  commanding  that  the  stock  be 
registered  in  his  name.  2  Thomp.  Corp.  i 
2431.  Where  stock  has  been  transferred  to  a 
person  to  enable  him,  as  a  mere  puppet  of 
the  transferror,  to  Institute  and  carry  on 
litigation  for  the  letter's  benefit  or  to  wrealc 
his  spite,  a  court  of  equity  will  not  tolerate 
the  litigation;  and.  It  seems  likely,  would 
decline  to  decree  a  transfer  of  the  shares  on 
the  company's  books.  Kingman  v.  Railway 
Co.,  30  Hun,  73;  Robson  v.  Dodds,  L.  B.  8 
Bq.  801.  An  examination  of  the  cases  deal- 
ing with  this  subject  will  show  that  for  the 
assignee  to  be  denied  recognition  of  his  full 
rights  as  a  shareholder,  it  must  be  shown 
that  he  is  acting  In  behalf  of  another.  If 
he  la  acting  in  his  own  behalf,  he  Is  accord- 
ed recognition  though  his  motive  may  be 
unworthy.  Bloxam  v.  Railway  Co.,  L.  B.  8 
Ch.  337;  Forrest  v.  Bailway  Co.,  4  D.  F.  & 
G.  128.  In  Gould  v.  Bead  (C.  C.)  41  Fed.  240, 
it  was  held  to  be  a  good  defense  to  a  bill  to 
compel  the  registration  of  shares,  that  the 
shares  were  acquired  by  the  complainant 
without  any  consideration,  for  the  purpose 
of  enabling  the  complainant  to  iwrticipate 
in  a  conspiracy,  formed  by  third  parties,  to 
get  control  of  the  company  for  the  purpose 
of  wrecking  it  and  thereby  diminishing  the 
value  of  shares  in  another  company  with 
which  the  company  to  be  wrecked  was  aflBlI- 
ated  In  business.  The  decision  was  put  on 
the  ground  that  the  defense  as  plead  showed 
the  complainant  was  the  agent  and  instru- 
ment of  the  conspiring  third  parties. 

The  principles  of  law  we  have  stated  are 
to  be  applied  to  the  facts  of  the  case  at  bar. 
In  making  the  application,  we  must  remem- 
ber that  the  right  of  an  actual  owner  of 
stock,  whether  acquired  by  purchase  or  by 
gift,  to  have  his  shares  registered.  Is,  from 
conslderatlonB  of  public  policy  very  jealously 
guarded.    To  defeat  the  rifht  In  a  given  case 
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it  oii(3>t  ^  be  shown  that  tbe  pretended  own- 
er of  the  shares  is  not  their  real  owner;  or 
clearly  shown,  at  least,  that  he  Is  seeking 
tbe  transfer  for  a  purpose  whose  accomplish- 
ment Is  possible  and  which  is  so  Iniquitous 
that  a  court  of  equity  will  decline  to  aid  it 
We  have  found  no  instance  wherein  the 
court  refused  to  compel  a  transfer  when  tbe 
petitioner  actually  owned  the  stock,  on  tbe 
ground  that  his  object  was  bad,  except  when 
the  object  was  to  institute  litigation  for  tbe 
benefit  of  third  parties;  and  no  instance 
wherein  it  was  done  for  that  reason  unless 
Kingman  t.  Railway  Co.,  30  Hun,  73,  is  one. 
It  is  not  altogether  clear  whether  or  not 
the  relief  asked  In  tliat  case  was  a  decree 
for  the  transfer  of  shares,  but  we  think  it 
was.  In  the  other  cases  we  have  cited  where- 
in complainants  were  denied  relief  because 
suits  had  been  instituted  at  tbe  instigation 
of  third  parties,  the  complainants  held  the 
shares  In  their  own  names,  and  it  was  the' 
litigation  begun  by  them  as  shareholders 
that  the  courts  held  would  not  lie,  because 
tbe  suits  were  brought  to  redress  no  grler- 
ance  of  the  complainants,  but  to  assist  an  un- 
worthy purpose  of  their  confederates.  Still, 
we  apprehend  that  stock  might  be  acquired 
for  some  purpose  so  unconscionable  that  equi- 
ty would  refuse  to  compel  a  transfer,  though 
no  litigation  was  cont«nplated.  Senn  swore 
unequivocal  ly  that  he  bought  the  shares  in 
question  as  a  speculation,  and  that  he  owned 
them  free  from  any  secret  trust  or  arrange- 
ment with  De  Yoigne.  The  latter  individual 
testified  tbe  same  way.  In  the  face  of  this 
testimony,  we  are  unwilling  to  pronounce,  on 
the  circumstantial  evidence  before  us,  that 
Senn  Is  not  a  bona  fide  owner  of  the  stock 
but  the  agent  of  De  Voigne.  We  think  it 
would  be  rash  to  decide  tbe  cause  on  that 
theory;  particularly  as,  in  our  Judgment,  Senn 
can  be  given  the  rights  of  a  stockholder  with- 
out Jeopardizing  the  rights  of  other  share- 
holders Interested  in  the  consolidation  agree- 
ment Important  facts  regarding  Senn's  de- 
mand to  have  tbe  stock  transferred  on 
tbe  books  are  that  he  acquired  it  with  full 
knowledge  of  De  Voigne's  agreement,  to 
which  the  shares  stand  pledged,  that  the 
defendant  company  shall  be  merged  in  the 
new  company  along  with  the  Charles  Rest 
Furniture  &  Premium  Company,  and  that 
Senn  has  actually  given  to  the  defendant  an 
agreement  that  he  will  be  bonnd  by  the  con- 
tract Now,  we  have  no  doubt  that  If  tbe 
owner  of  shares  of  stock  In  a  company  who 
has  bound  all  his  shares  by  an  agreement  to 
which  the  other  shareholders  are  parties,  and 
by  which  they  acquire  rights,  assigns  his  stock 
to  a  purchaser,  who  has  knowledge  of  this 
agreement,  the  latter  takes  the  stock  cum 
onere  and  Is  bound  by  the  agreement  John- 
son V.  Lafiin,  13  Fed.  Cas.  758,  762,  Fed.  Cas. 
Mo.  7303;  Trust  &  Savings  Co.  v.  Lumber 
Co.,  118  Mo.  447,  459,  24  8.  W.  129. 
Our  opinion  is  that  Senn  is  entitled  to  have 


the  shares  placed  In  bla  name  on  the  com- 
pany books,  but  witb  no  more  power  to 
thwart  tbe  purposes  of  tbe  consolidation 
agreement  than  De  Voigne  poasesses.  In 
other  words,  that  be  ought  to  be  beld  strict- 
ly to  the  terms  of  that  agreement  against  tbe 
legality  of  which  no  contention  baa  been 
made.  If  this  is  done,  we  do  not  perceive 
how  he  can  obstruct  the  rights  of  those 
who  signed  the  agreement  any  more  than  De 
Yoigne  can  if  the  stock  remains  in  his  name. 
It  Is  true  that  the  writing  Senn  gave  In 
which  he  agreed  to  be  bound  as  fully  as 
De  Yoigne  was,  impUea  a  doubt  about  wheth- 
er the  latter  bad  executed  the  agreanent  as 
it  reads.  But  that  Is  a  dlfllculty  De  Yoigne 
can  raise  as  easily  as  Senn;  hence  tbe  other 
signers  of  the  agreement  will  be  In  8*6  good 
a  position  when  tbe  shares  are  transferred 
as  they  are  now.  We  know  of  no  law  by 
which  it  can  be  made  a  condition  of  trans- 
ferring the  shares,  that  Senn  should  sub- 
scribe the  original  agreement ;  and  this  point 
is  emphasized  by  the  fact  that  the  agreement 
was  never  shown  to  him  and  beyond  ques- 
tion, be  was  not  bound  to  accede  to  its  terms 
until  he  knew  that  De  Yoigne  had  signed  it 
in  such  a  way  as  to  be  bound,  as  to  which 
plaintiff  bad  been  put  in  doubt  It  turned 
out  that  De  Yoigne  had  signed  It  without 
affixing  conditions  and  therefore  the  other 
signers  may  insist  that  his  shares  stand 
bound  by  the  terms  to  which  he  pledged 
them.  We  think  the  decree  should  order  a 
transfer  with  the  condition  embodied  in  the 
decree,  that  Senn  shall  be  fully  bound  by  the 
agreement 

Therefore  the  Judgment  will  be  reversed, 
and  the  cause  will  be  remanded,  with  tbe 
direction  to  enter  tbe  decree  In  that  form  in 
plaintiff's  favor. 

BLAND.  P.  Jh  <uii>  NOBTOm,  J.,  concur. 


KBBTON  et  al.  ▼.  8T.  LODIS  ft  M.  B.  RY. 
CO. 

(St  Louis  Court  of  Appeals.    Mlssoori.    Nov. 
14,  1906.    Rehearing  Denied  Jan.  17,  1906.) 

1.  CaRKIEBS— INJCTT   TO    FABSKHaEB^Pl.EAD- 
IKG— PXTITIOH— SunriOEBIICT— AiawnMBNT. 

In  an  action  against  a  street  railway  for 
injuries,  a  petition  alleging  that  defendant's  car 
was  stopped  to  receive  plaintiff  as  a  paasenser, 
and  that  while  she  was  getting  on,  and  when 
by  ordinary  care  defendant's  employta  could 
have  seen  the  diild  in  plaintilPa  arms,  and  be- 
fore plaintiff  had  reasonable  time  to  get  in  a  po- 
sition of  safety  in  such  car,  such  employ^ 
"caused  the  said  car  to  suddenly  start  forwara," 
in  consequence  whereof  she  was  injured,  suffi- 
ciently charged  a  cause  of  action  to  be  amended 
by  the  insertion  of  the  word  "negligently." 

[Ed.  Note. — For  cases  In  poiut,  see  vol.  9, 
Cent  Dig.  Carriers,  I  1273 ;  vol.  37,  Cent  Dig. 
Negligence,  S  175.] 

2.  C0NTII(T7A.NCB— Akbndino   PLEAniita. 

Under  Rev.  St  1899,  I  688,  providing  that 
when  a  party  shall  amend  anv  pleading,  and  the 
court  shall  be  satisfied  by  afSdavit  or  otherwise 
that  the  opposite  party  could  net  be  ready  for 
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trial  in  coiMequence  thereof,  a  continuance  may 
be  granted,  etc.,  amending  a  pleading  does  not 
entitle  the  opposite  party  to  postponement  of  a 
trial  as  a  matter  of  coarse. 

[Ed.  Note. — For  cases  in  point,  we  YOL  10^ 
Cent  Dig.  Continnance,  i  99.] 

S.  Save— Abttsb  of  Discbetior. 

Under  Rer.  St.  1899,  {  688,  providing  for  a 
continnance  on  amendment  of  pleading,  where, 
In  an  action  against  a  street  railway  for  injuries 
Rostained  by  plaintiff  while  boarding  a  car,  the 
complaint  was  amended  by  the  insertion  of  the 
word  "negligently"  before  the  allegation  of  the 
acts  causing  the  injury,  there  was  no  abase  of 
discretion  in  refusing  a  continuance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Continuance,  it  106,  109.] 

4.  Damages— Pebsonai,  Injubies— Amount. 
Where,  in  an  action  against  a  street  rail- 
way for  Injuries  received  bv  plaintiff  while 
boarding  a  car,  the  evidence  showed  that  plain- 
tiff was  knoclied  onconscious,  sustaining  an  in- 
jury to  her  coccyx,  which  was  treated  as  a  frac- 
ture, plaintiff  being  kept  in  a  plaster  cast  for  10 
days,  there  being  a  tenderness  across  the  back, 

Slaintiff  suffering  great  pain,  not  being  able  to 
end  her  ieg  without  causing  distress,  and  re- 
maining in  bed  three  or  four  weeks,  being  visit- 
ed by  a  physician  35  times,  and,  moreover,  suf- 
fering^  from  nervous  shock  and  an  ailment  re> 
■embling  nervous  prostration,  l>eing  sometimes 
in  a  semicomatose  condition,  that  her  back  was 
hurt  so  she  could  not  move  for  weeks,  that  she 
was  nervous  and  restless  and  suffered  great 
pain,  and,  though  previous  to  the  accident  a  per- 
fect woman^er  health  thereafter  was  poor,  a 
verdict  for  $2,S00  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  |  867.] 

Appeal  from  St  Louis  Olrcolt  Court; 
Moees  N.  Sale,  Judge. 

Action  by  Sarah  M.  EeetQD  and  another 
against  the  St  Louis  ft  Meramec  River  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    AfSrmed. 

Jefferson  Chandler  and  J.  Lionberger  Dar- 
ts, for  appellant  Mortimer  B.  Levy  and 
Barclay,  Shields  ft  Fauntleroy,  for  re- 
qiondent 

tiOUDE,  J.  Appeal  from  a  Judgment  tor 
12,500  in  favor  of  the  plaintiffs  In  an  action 
for  personal  injuries  sustained  by  one  of  the 
plaintiffs,  Sarah  M.  Keeton.  The  other  plain- 
tiff is  her  husband.  The  accident  occurred 
April  22,  1904,  at  Manchester  and  Tamm 
avenues.  In  the  city  of  St  Louis.  At  1 
o'clock  In  the  afternoon  of  that  day,  Mrs. 
Keeton,  who  wished  to  take  passage  on  one 
of  defendant's  east-bound  cars,  took  a  posi- 
tion near  the  southeast  corner  of  said  av- 
enues; the  usual  point  for  embarking.  Sev- 
eral other  persons  were  at>tbe  same  spot  for 
the  same  purpose,  and  all  of  them  except 
Mrs.  Keeton  succeeded  in  getting  on  the  first 
«ar  that  came  along.  She  was  holding  an 
infant  in  her  arms.  To  board  the  car  she 
placed  her  foot  on  the  step  and  grasped  the 
guard  rail  with  her  right  hand,  holding  the 
child  on  her  left  arm.  While  she  was  in  that 
position  the  conductor,  who  was  Inside  the 
car,  gave  the  signal  to  the  motorman  to  start, 
the  car  was  started  suddenly  and  threw  Mrs. 
Keeton  down  and  across  the  waiting  platform 
92  8.W.— 88 


where  the  had  been  standing.  She  was 
knocked  unconsciotiB,  but  revived  afterwards 
and  got  home  with  assistance.  The  next  day 
a  physician  was  called.  He  found  an  injury 
to  the  coccyx  or  lowest  bone  of  the  spine, 
but  was  unable  to  tell  whether  it  was  a 
fracture  or  a  sprain.  He  treated  it  as  a 
fracture,  keeping  plaintiff  in  a  plaster  cast 
for  10  days.  There  was  tenderness  across 
the  lower  part  of  the  back  in  the  region  of 
the  kidneys,  suppression  of  urine  and  a  dis- 
colored spot  about  the  slse  of  the  hand,  on 
her  back.  Plaintiff  suffered  great  pain  and 
her  right  leg  could  not  be  bent  without  caus- 
ing distress.  She  was  in  bed  three  or  four 
weeks  and  was  visited  by  the  physician  35 
times.  She  suffered  from  nervous  shock  and 
an  ailment  resembling  nervous  prostration 
followed  the  injury.  Sometimes  she  was  In 
a  semicomatose  condition  and  unable  to  rec- 
ognize the  physician.  In  testifying  as  to 
whether  the  Injury  would  be  permanent,  the 
doctor  said  it  bad  continued  to  the  time  of 
the  trial;  several  months  after  the  acci- 
dent He  also  said  the  coccyx  seemed  to  be 
permanently  injured.  Neurosis  or  nervous 
trouble  followed  the  Injury  to  the  spinal  col- 
umn, he  said,  and,  further,  that  Immediately 
after  the  accident  there  appeared  to  be  In- 
ternal Injuries.  Mrs.  Keeton  swore  she  was 
in  bed  four  or  five  weeks;  that  her  back 
was  hurt  so  she  could  not  move  for  weeks; 
that  she  could  not  turn  in  bed;  that  she  was 
nervous,  restless,  and  suffered  pain ;  thai 
previous  to  the  accident  she  was  a  perfect 
woman,  but  since  her  health  was  poor  and  she 
was  nervous.  She  was  26  years  old  at  the 
time  of  the  trial. 

The  material  allegations  of  the  petition, 
except  Rs  regards  the  injtiries,  are  as  follows : 
"Plaintiffs  further  state  that,  April  22,  1904, 
between  12:30  and  1:00  o'clodc  p.  m.,  said 
plaintiff,  Sarah  M.  Keeton,  intending  to  take 
passage  on  one  of  the  eastbonnd  cars  of 
defendant's  said  line,  was  at  or  near  the 
southeast  comer  of  Manchester  and  Tamm 
avenues  In  said  city,  at  the  usual  place  where 
said  defendant  at  that  time  received  on  board 
its  said  cars  persons  wishing  transportation 
on  defendant's  said  line.  Several  other  per- 
sons were  at  the  same  place  at  the  same 
time,  and  when  car  No.  180  of  defendant's 
said  line,  east-bound,  approached  said  place 
where  said  persons  and  said  plaintiff,  Mrs. 
Keeton,  were  standing  for  the  purpose  of 
entering  said  car  of  defendant,  the  agents 
and  servants  of  defendant  In  charge  of  said 
car  responded  to  the  evident  wish  and  request 
of  said  plaintiff  and  of  said  other  persons  to 
enter  said  car  and  to  become  passengers 
thereon,  by  assenting  to  said  request,  and  con- 
sequently said  car  was  by  defendant's  said 
agents  and  servants  caused  to-  be  halted  for 
the  purpose  of  permitting  said  plaintiff,  Mrs. 
Keeton,  and  other  persons,  to  get  upon  said 
car  in  order  to  be  tranqwrted  thereon  as 
passengers,  and  thereby  said  defendant  by 
its  acenta  assented  to  receive  and  accept  said 
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plaintiff,  Mrs.  Eeeton,  then  and  there  as  a 
passenger  for  hire  on  said  car.  Said  Mrs. 
Kecton,  the  plaintiff,  was  ready  and  willing 
to  pay  on  demand  the  fare  required  by  de- 
fendant (as  a  common  carrier)  for  passage 
on  said  car  then  and  there.  While  said  car 
was  at  rest  as  aforesaid  for  the  purpose  of 
permitting  said  plaintiff  to  enter  said  car 
to  be  carried  as  a  passenger,  as  aforesaid, 
and  while  said  plaintiff,  Mrs.  Keeton,  was  in 
the  act  of  mounting  the  step  of  said  car  with 
reasonable  diligence  and  care  for  herself  and 
for  her  infant  child,  which  she  was  at  the 
time  carrying  and  which  was  visible  to  any 
one  observing  said  plaintiff,  and  which  child 
could  have  been  seen  by  defendant's  said 
agents  and  servants  In  charge  of  said  car 
by  ordinary  care  on  their  part,  the  said 
agents  of  defendant,  or  one  of  them  In  charge 
<tf  said  car,  negligently  caused  the  said  car  to 
suddenly  start  forward,  before  plaintiff  had 
reasonable  time  to  get  into  a  position  of  safe- 
ty npon  said  car,  or  upon  said  step  thereof, 
and  in  consequence  of  said  sudden  start  of 
said  car,  said  plaintiff,  Mrs.  Eeeton,  was 
thrown  from  said  car  and  caused  to  fSll  upon 
the  platform  adjacent  to  defendant's  track 
(on  which  platform  said  plaintiff  had  been 
standing  previous  to  her  attempt  to  board 
said  car  as  aforesaid)."  The  defendant  filed 
an  answer  consisting  of  a  general  denial, 
and  the  plea  that  Mrs.  Keeton's  injuries  were 
caused  by  her  own  negligence.  To  this  an- 
swer a  reply  was  filed  in  which  each  and  every 
allegation  of  new  matter  contained  in  the 
answer  was  denied.  Defendant  moved  for 
Judgment  on  the  pleadings,  which  the  court 
overruled,  and  an  exception  was  saved.  Be- 
fore the  Jury  was  called,  defendant's  counsel 
directed  the  court's  attention  to  the  motion 
for  Judgment ;  and  after  considering  the  mat- 
ter, the  court  held  the  petition  was  Insuffi- 
cient to  state  a  cause  of  action.  Thereupon 
plaintiff's  counsel  asked  leave  to  amend  by 
inserting  the  word  "negligently"  in  the  peti- 
tion at  the  place  where  it  will  be  found  print- 
ed in  italics. 

The  petition  Is  said  to  state  no  cause  of 
action  because  it  does  not  characterize  the 
alleged  culpable  acts  of  the  defendant  as 
either  negligent  or  willful.  This  omission  is 
argued  to  prevent  the  pleading  from  stating 
a  case  for  either  a  negligent  or  a  willful  tort 
It  Is  true  that  until  the  petition  was  amended, 
the  acts  of  the  defendant  were  not  denounced 
by  the  epithet  "negligent";  but  the  stated 
facts  constituted  a  breach  of  the  defendant's 
duty  to  Mrs.  Keeton,  which  breach  resulted 
in  damage,  and  the  petition  Imports  a  want 
of  ordinary  care  on  the  part  of  the  car  crew. 
It  is  alleged  that  the  car  was  stopped  to  re- 
ceive her  as  a  passenger,  and  started  while 
she  was  in  the  act  of  getting  on,  and  when, 
by  ordinary  care^  they  could  have  seen  the 
child  in  her  arms.  It  is  good  pleading  to 
state  acts  of  a  defendant  which  constitute 
a  breach  of  duty,  and  aver  they  were  neg- 
ligently done.    Negligence  Is  the  gist  of  the 


action,  but  there  is  authority  for  the  proposi- 
tion that  where  the  acts  alleged  warrant  th» 
presumption  of  a  negligent  breach  of  duty, 
it  is  unnecessary  to  charge  formally  that 
they  were  negligently  done.  2  Thompson. 
Negligence,  p.  1216,  {  26;  Dyer  v.  Railroad, 
M  Mo.  127 ;  Wabash  County  v.  Pearson,  120 
Ind.  426,  22  N.  B.  1S4,  16  Am.  St  Rep.  325 ; 
Louisville,  etc.,  Ry.  v.  Wood,  113  Ind.  644, 
14  N.  B.  672,  16  N.  B.  197;  Louisville,  etc., 
Ry.  T.  Thompson,  107  Ind.  442,  8  N.  B.  18, 
0  N.  B.  357,  67  Am.  Rep.  120;  Taylor  v. 
FelBing,  63  ni.  App.  624;  Clark  v.  Dyer,  81 
Tex.  339,  16  S.  W.  1061.  In  the  case  of 
Louisville,  etc.,  Ry.  t.  Wood,  a  petition  in  all 
respects  like  the  one  before  us  was  approved. 
The  argument  for  the  defendant  Is  that  the 
presumption  of  willfulness  on  the  part  of 
the  carmen  in  starting  prematurely  may  be  as 
readily  drawn  from  the  facts  stated  as 
the  presumption  of  negligence.  The  entire 
thought  of  the  petition  is  negligence.  To 
constitute  a  willful  tort,  the  operatives  most 
have  been  aware  of  Mrs.  Keeton's  position, 
and  have  started  the  car  regrardlees  of  wheth- 
er she  would  be  hurt  or  not  Such  indif- 
ference to  human  life  happens  too  rarely  to 
be  inferred  from  the  facta  alleged.  The 
natural  inference  Is  that  the  car  was  started 
too  soon  through  the  conductor's  want  of 
proper  vigilance  to  see  that  all  who  were 
wanting  to  take  passages  were  safely  aboard. 
But  starting  the  car  while  plaintiff  was 
known  to  be  in  the  act  of  boarding  It  would 
present  a  case  for  damages  and,  hence,  on 
that  view,  a  cause  of  action  was  stated.  We 
rule,  therefore,  that  the  original  petition  suffi- 
ciently charged  a  cause  of  action  to  be  amend- 
ed; though  the  better  way  Is  to  characterize 
the  breach  of  duty  counted  on,  as  negligence. 

Coihplaint  is  made  that  defendant  was  re- 
fused a  continuance  after  the  petition  was 
amended.  Amending  a  pleading  does  not 
entitle  the  opposite  party  to  a  postponement 
of  the  trial  of  the  cause  as  a  matter  of  course. 
The  court  must  be  satisfied  by  affidavit  or 
otherwise,  that  tn  consequence  of  the  amend- 
ment said  party  could  not  be  ready  for  trial 
at  the  time  previously  appointed.  Rev.  St 
1899,  I  688;  Colhoun  v.  Crawford,  60  Mo. 
458;  Keltenbaugh  v.  Railroad,  34  Mo.  Appw 
147.  The  facts  do  not  call  for  a  ruling  that 
the  circuit  court  abused  its  discretion  in  re- 
fusing a  continuance. 

The  verdict  is  said  to  be  excessive.  We 
have  set  forth  In  the  statement  the  substance 
of  the  testimony  regarding  the  extent  of  Mrs. 
Keeton's  injuries  and  sufferings.  In  our 
opinion  the  damages  sustained  are  not  so 
clearly  in  excess  of  the  compensation  to 
which  she  is  entitled  that  this  court  ought  to 
Interfere  with  the  verdict  after  it  has  re- 
ceived the  approval  of  the  trial  court 

In  arguing  for  the  sufficiency  of  the  peti- 
tion, plaintiff's  counsel  insist  that  many  re- 
cent rulings  on  pleadings  under  the  Code  have 
been  so  technical  as  to  cause  a  celebrated 
Jurist  now  deceased,  to  turn  in  his  grave. 
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In  answer  defendant's  counsel  declare  they 
Iiave  no  clairToyant  or  psychical  communica- 
tion with  the  celebrated  deceased  and  are, 
therefore,  unable  to  refute  the  painful  an- 
nouncement concerning  blm,  made  by  plaln- 
tUTs  counsel.  The  court  Is  likewise  without 
occult  Information  on  the  subject  and,  as  at 
present  adrlsed,  must  leave  the  point  unde- 
termined. 
The  Judgment  la  affirmed.    All  concur. 


SUTUFF  v.  MONTGOMBRT. 

(Kansas  City  Court  of  Appeals.    Missouri.  Jan. 
8,  1906.) 

1.  IlHUNCTIOM— DMSOI-DTIOH— DaMAQM. 

Under  Rev.  St.  1809,  {  3639,  providing 
that  on  the  dissolution  of  an  injunction  damages 
shall  be  assessed,  it  is  not  necessary  that  the 
damages  should  be  actually  assessed  at  the  same 
term  at  which  the  injunction  was  dissolved, 
providing  proceedings  for  such  assessment  are 
begun  at  that  term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {  406.] 

2.  Sake— Pbocekdinos — Pendknot. 

Where  a  motion  for  assessment  of  damages 
on  an  injunction  was  filed  at  the  same  term  at 
which  the  injunction  was  dissolved,  but  the 
motion  and  judgment  thereon  were  set  aside 
on  plaintiff's  motion  at  a  subsequent  term,  and 
an  amended  motion  filed  on  which  final  hearing 
was  had  at  a  subsequent  term,  the  original 
motion  should  be  treated  as  still  pending  whoi 
the  amended  motion  was  filed  and  that  the 
amendment  was  a  continuation  of  the  original 
proceedings. 
8.  Sakb— IifT0Bi(Ai.rna8— Waivkb. 

Where  plaintiff  appeared  and  consented 
that  a  motion  for  the  assessment  of  damages 
on  an  injunction  bond  be  set  for  trial  at  a 
snbseqnent  day,  when  ha  appeared,  waived  a 
jury,  and  proceeded  to  trial,  he  thereby  waived 
any  informality  as  to  the  time  of  the  filing  of 
the  motion. 

i.  Savb— JtTDoiRirr  Aqaiubt  Sttbkiies— No- 
nce. 

Under  Rev.  St  1899,  |  8640,  providing 
that  the  court  on  dissolution  of  an  injunction 
fihall  enter  judgment  against  the  obligors  In  the 
bond  according  to  the  dreumstances  of  the 
ease,  including  damages  assessed,  and  may 
award  execution  thereon  or  otherwise  enforce 
the  judgment,  etc.,  the  obligors  on  such  bond 
are  in  court  to  answer  for  a  breach  thereof,  so 
that  judgment  may  be  properly  rendered  against 
them  without  notice. 

5.  Appeal  —  In juNonoN  Bono  —  Daiiaqeb— 
Pbesumptions. 
Where  the  conrt  assessed  damages  on  an 
injunction  bond  in  defendant's  favor  m  the  sum 
of  $100  for  attorney's  fees,  it  would  be  pre- 
sumed on  appeal  that  such  allowance  was  prop- 
erly made  for  attorney's  fees  in  getting  rid  of 
the  injunction,  in  the  absence  of  a  showing  to 
the  contrary. 

&  BaUS— HAB1CLE88   EbKOB. 

Where  only  one  of  several  defendants  filed 
a  motion  for  the  assessment  of  damages  on  the 
dissolution  of  an  injunction,  and  none  of  the 
other  defendants  had  any  interest  in  such  dam- 
ages, the  fact  that  the  clerk  erroneously  en- 
tered up  judgment  in  favor  of  all  the  defendants 
was  a  mere  clerical  error  not  prejudicial  to 
pbintiff. 

Appeal  from  Circuit  Court,  Cass  County; 
W.  L.  Jarrott,  Judge. 
AcUon  by  H.  &  Sutllff  against  W.  T.  Mont- 


gomery.   From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  D.  Summers  and  J.  W.  Porter,  tor  apr 
pellant  H.  A.  Jones  and  Whltsitt  tc  Jarrott, 
for  respondent. 

BROADDUS,  P.  J.  The  matters  on  this 
appeal  arise  upon  the  record,  and  it  is  wortliy 
of  note  that  the  parties  differ  as  to  what  the 
record  contains.  We  find  upon  examination 
that  it  is  as  follows :  The  plaintiff  commen- 
ced suit  in  the  circuit  conrt  of  Cass  county 
against  W.  T.  Montgomery,  Martha  Montgom- 
ery, W.  W.  Montgomery,  and  H.  A.  Jones,  de- 
fendants, in  aid  of  which  they  sued  out  an 
injunction.  At  the  May  term  of  the  said 
court  the  principal  cause  was  disxrased  of  and 
a  motion  was  filed  by  defendants  to  dis- 
solve the  injunction,  which  motion  during 
the  term  was  sustained.  At  the  same  time 
defendants  filed  a  motion  to  assess  damages. 
The  parties  appeared,  the  motion  was  heard, 
and  judgment  rendered  against  plaintiff  and 
his  securities  on  the  injunction  bond. 
Whereupon  plaintiff  filed  a  motion  for  rehear- 
ing and  in  arrest  of  Judgment  These  mo- 
tions were  taken  up  on  December  12,  1904. 
and  by  the  cotirt  sustained.  As  there  was 
a  September  term  of  said  court,  the  order 
of  December  the  12tii  must  have  been  made 
during  said  term.  At  the  succeeding  January 
term  defendant  W.  T.  Montgomery  filed  an 
amended  motion  to  assess  damages  on  the  in- 
junction bond.  On  January  the  8d  the  mo- 
tion by  consent  of  parties  was  set  for  hearing 
January  the  6th.  On  January  6th  parties 
appeared  and  announced  ready  for  trial, 
waived  trial  by  jury,  and  submitted  the  is- 
sues to  the  court  The  court  found  the  Issues 
for  the  defendant  and  assessed  the  damages 
in  their  favor  in  the  stmi  of  |100  for  attor^ 
ney's  fees.  The  plaintiff  filed  motion  for  new 
trial  and  In  arrest  of  Judgment  which  the 
court  overruled,  and  he  appealed. 

The  principal  claim  of  the  plaintiff  tor  a 
reversal  is  that  under  section  3639,  Rev.  St 
1899,  damages  on  an  injunction  bond  must 
be  assessed  .at  the  term  during  which  the 
injunction  was  dissolved;  but  such  is  not  the 
law.  In  Loehner  v.  Hill,  19  Mo.  App.  141; 
Fears  v.  Riley,  147  Mo.  453,  48  S.  W.  828; 
Hoffelmann  v.  Franke,  96  Mo.  533,  10  S.  W. 
45;  and  Moore  v.  Bank,  58  Mo.  App.  469 — 
It  is  held  that  the  proceedings  shall  be  begun 
at  the  term  during  which  the  injunction  was 
dissolved  to  assess  the  damages  on  the  In- 
junction bond.  But  no  court  has  held,  that 
we  are  aware  of,  that  the  damages  must  nec- 
essarily be  assessed  at  said  time.  We  sup- 
pose, however,  that  plaintiff  really  means 
that  the  defendant  in  an  Injunction  suit 
upon  the  dissolution  of  the  injunction  shall 
file  his  motion  or  take  the  necessary  steps, 
at  the  same  term,  to  have  bis  damages  assessed. 
And  he  claims  that  the  motlcm  upon  which 
the  damages  were  assessed  was  filed  at  the 
January  term,  1905,  whereas  the  injunction 
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was  dissolved  at  the  May  term  of  the  court, 
1904.  But  the  record  does  not  so  show.  The 
original  motion  was  filed  In  time  and  Judg- 
ment rendered  thereon,  which  was  set  aside 
upon  plaintiff's  motion  at  a  subsequent  term, 
to  wit,  the  September  term,  1904,  and  the 
amended  motion,  upon  which  the  final  hear- 
ing was  had,  was  filed  at  the  succeeding 
term  in  January,  190S.  The  original  motion 
was  still  pending  when  the  said  amended 
motion  was  filed,  and  as  such  it  must  be 
treated  as  a  part  of  .the  proceedings  instituted 
at  the  May  term,  1904. 

I  The  plaintiff  encounters  another  difficulty 
In  his  case,  viz.,  that  when  the  matter  came 
up  at  the  January  term,  1904,  he  consented 
that  It  be  set  down  for  trial  at  a  subsequent 
day,  at  which  time  he  appeared,  waived  a 
Jury,  and  proceeded  to  trial.  He  thus  waived 
any  Informality  as  to  the  time  of  the  filing 
of  said  amended  motion,  had  any  existed,  and 
be  ought  not  to  be  heard  to  complain  at  this 
late  date.  The  court  had  Jurisdiction  of  the 
matters  In  issue  and  the  parties  to  the  litiga- 
tion. 

It  is  also  contended  that  the  Judgment  Is 
emmeous  because  Judgment  was  rendered 
against  the  security  on  the  injunction  bond 
without  notice.  Section  S640,  Rev.  St  1899, 
does  not  require  such  notice.  "Signing  and 
filing  the  bond  with  the  clerk  gives  the  court 
Jurisdiction  over  the  sureties,  and  if  the  in- 
junction Is  dissolved  they,  under  clearly  im- 
plied provisions  of  the  statute,  are  practic- 
ally in  court  to  answer  for  a  breach  of  the 
bond";  and  tb^  also  have  the  right  of  ap- 
peal in  such  cases.  Nolan  v.  Johns,  108  Mo. 
481,  18  S.  W.  1107;  J.  ft  W.  Ry.  Co.  v.  K.  O. 
Ft.  S.  R.  R.  Co.,  188  Mo.  549,  37  S.  W.  B40. 

It  is  contended  tliat,  as  the  injunction  was 
only  ancillary  to  the  main  suit  attorney's 
fees  cannot  be  allowed.  It  is  held  that 
•Vhere  the  injunction  is  ♦  •  •  only  Inr 
ddental  to  the  main  contoition,  and  is  dis- 
solved by  the  Judgment  on  the  main  contro- 
versy, counsel  fees  for  the  dissolution  are  not 
recoverable  in  an  action  on  the  bond."  An- 
derson V.  Anderson.  65  Mo.  App..288.  But  in 
the  same  case  It  is  also  held  that  "recoverable 
attorney's  fees  for  procuring  the  dissolution 
of  an  Injunction  are  rightly  considered  In  the 
assessment  of  damages  on  piaintlfTs  bond." 
The  amount  to  be  allowed  is  limited  to  serv- 
ices in  procuring  the  dissolution.  But  in 
Brownlee  v.  Fenwick,  103  Mo.  420,  16  8.  W. 
611,  it  Is  held  that  on  dissolution  of  an  in- 
junction upon  the  final  hearing  of  the  case, 
and  without  any  motion  having  been  made 
for  that  purpose,  it  was  proper  to  allow 
counsel  fees  for  services  rendered  in  get- 
ting rid  of  the  injimctlon.  The  presumption 
here  is  that  the  allowance  for  attorney's 
fees  was  for  services  rendered  in  getting  rid 
of  the  Injunction;  nothing  to  the  contrary  ap- 
pearing. 

Lastly,  it  Is  claimed  that  the  Judgment  Is  in 
favor  of  all  the  defendants,  whereas  only 


defendant  W.  T.  Montgomery  had  any  inter- 
est in  the  damages.  The  motion  was  filed 
In  the  name  of  the  said  Montgomery  only, 
but  It  seems  that  the  clerk  In  entering  np 
the  Judgment  Included  the  names  of  the  oth- 
er defendants.  This  was  merely  a  clerical 
error.  It  is  not  conceivable  bow  plaintiff  will 
be  injured  thereby. 
The  cause  Is  affirmed.    All  concur. 


DAUW ALTER  et   al.    v.    MISSOURI    PAtt 
RY.  CO. 

(Kansas  City  Court  of  Appeals.    MIssoari. 
Jan.  8,  1906^ 

JuDois— CUixiNO    in    JxrooK    of   Arothes 
Circuit — Authoritt. 

The  ground  assigned  by  a  circuit  Judge  for 
calling  in  a  jad^e  from  another  circuit  to  try  a 
case  that  he  "will  be  unable  to  try  the  case"  on 
the  date  set  for  its  trial,  tfaouKh  failinK  to  state 
the  reason  of  his  inability,  is  sufficient  to  aathor- 
ize  him  to  call  in  another  judge  under  Rev.  St 
1899,  I  1678,  providing  that  when  any  Judge 
shall  'for  any  cause"  be  unable  to  bold  court. 
he  may  call  in  the  judge  of  another  circuit,  ana 
section  1679,  providing  that  when  the  judge 
for  any  cause  shall  be  unable  to  hold  court 
and  shall  fail  to  provide  another  judg&  or  "for 
any  reason  cannot  proceed  in  the  cause,**  s  mem- 
ber of  the  bar  may  be  chosen  to  act" 

Appeal  from  Circuit  Court  Cooper  Coonty; 
Wm.  H.  Martin,  Judge. 

Action  by  John  S.  Dauwalter  and  another 
against  the  Missouri  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Martin  L.  Clardy  and  John  Cashman,  for 
appellant    John  Cosgrove,  tor  respondenta. 

BROADDCS,  P.  J.  The  plaintiffs  sued  de- 
fendant as  common  carrier  for  the  Talue  of 
certain  goods  alleged  to  have  been  -  lost  In 
transit  The  action  was  instituted  before  a 
Justice  of  the  peace,  wbwe  plaintiffs  obtain- 
ed a  judgment,  and  defendant  appealed. 

After  the  cause  had  been  appealed  to  tbe 
circuit  court  defendant  made  an  application 
for  a  continuance,  which  on  the  3d  day  of 
March,  1905,  was  overruled,  and  the  case  was 
set  for  trial  March  16,  1905,  by  request  to  be 
tried  by  Judge  Samuel  Davis  because  the 
regular  Judge  would  be  unable  to  try  the  case 
on  said  date.  When  the  cause  was  called 
for  trial,  tbe  defendant  objected  to  tbe  Hon. 
Samuel  Davis,  who  was  the  regular  Jadge 
of  the  Fifteenth  Judicial  circuit  of  which 
Cooper  county  was  not  a  part,  but  was  a 
part  of  the  Fourteenth  Judicial  circuit,  of 
which  the  said  W.  H.  Martin  was  the  regular 
Judge.  Certain  specific  objections  were  made 
to  Judge  Davis  trying  the  case,  viz.:  Because 
it  did  not  appear  that  Judge  Davis  bad  been 
called  to  sit  as  Judge  on  account  of  the  sick- 
ness, absence,  or  inability  of  said  Judge  Mar- 
tin to  hold  said  term,  or  part  thereof;  and 
because  It  did  not  appear  that  said  Davis 
had  been  elected  to  hold  such  term,  n'  part 
thereof,  or  that  be  bad  been  agreed  upon 
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by  the  parties  aa  special  Jndge  to  try  the 
cause.  Defendant's  objections  were  over- 
ruled  by  the  conrt.  Judge  Darls  presiding. 
Wberetqpon,  defendant  excepted  to  the  action 
of  the  court  and  withdrew  from  further  ap- 
pearance In  the  case.  After  which  the  cause 
proceeded  to  trial.  The  finding  and  Judg- 
ment being  for  the  plaintiffs,  defendant  ap- 
pealed. 

The  only  question  presented  for  considera- 
tion Is:  Was  Judge  Samuel  Dayls  author- 
ized to  try  the  cause?  The  defendant  con- 
tends that  the  matter  was  coram  non  Judice. 
The  case  of  Bank  v.  Graham,  147  Mo.  250, 
48  S.  W.  010,  among  others,  Is  cited  In  sup- 
port of  defendant's  contention.  The  facts  of 
that  case  were  that  In  the  suit  of  Bank 
against  Donnell,  a  plea  In  abatement  to  the 
attachment  pending  was  tried  before  Judge 
Backer,  the  regular  Judge;  whereupon,  a  Jury 
was  Impaneled  before  him  to  try  the  cause 
upon  its  merits.  This  was  on  Friday,  and 
as  the  circuit  court  at  Salisbury  in  Chariton 
county  in  his  district  would  b^n  on  the 
succeeding  Monday,  he  did  not  believe  he 
would  get  through  with  the  trial  on  its  merits 
without  discommoding  him,  as  be  desired  to 
return  to  his  home  at  Keytesvllle  before  go- 
ing to  Salisbury  on  the  Monday  following 
for  the  opening  of  bis  court  at  that  place. 
Whereupon,  the  parties  agreed  to  try  the 
cause  before  the  Hon.  J.  F.  Oraham,  sitting 
as  a  special  Judge.  The  evidence  showed 
that  Judge  Bucker  was  not  disqualified  and 
that  counsel  on  both  sides  preferred  that  be 
should  try  the  cause,  and  that  it  was  only 
at  his  urgent  request  they  agreed  to  excuse 
him.  It  was  held  that  the  special  Judge 
acted  without  authority  as  it  did  not  appear 
that  Judge  Bucker  was  unable  to  hold  court 
on  account  or  sickness,  absence,  or  any  other 
cause.  In  Ledd  t.  Forsee,  163  Mo.  S06,  68 
8.  W.  881,  It  Is  held  that:  "If  the  regular 
judge  Is  present,  and  nothing  appears  in  the 
record  to  show  his  Inability  through  sickness, 
absence,  or  any  other  cause  to  try  the  case, 
and  he  Is  not  disqualified  by  the  •  *  • 
to  try  the  cause  before  a  special  Judge  gives 
him  no  Jurisdiction.  •  *  *»  Th^  other 
cases  cited  by  defendant  have  no  application 
to  the  question  raised.  Sections  1G78,  1679, 
Bev.  St.  1809,  were  also  construed  in  State 
ex  rel.  v.  Fort,  178  Mo.  618,  77  S.  W.  741, 
where  It  appeared  that  respondent  Fort, 
Judge  of  the  circuit  court  of  Butler  county, 
entered  on  the  records  of  the  court  an  order 
In  a  disbarment  proceeding  against  relator, 
whicb  recited  respondent's  disqualification  to 
sit  at  the  hearing  of  said  proceeding,  and 
that  Judge  James  Fox  of  the  Twenty- Seventh 
Judicial  circuit  was  called  In  to  hear  and  try 
said  cause  in  his  place.  We  quote  from  the 
Oi)lnl<»  as  it  Is  printed  and  portions  italicized ' 
as  follows:  "By  section  1678,  Bev.  St  1899, 
It  is  provided  that  whenever  the  judge  of 
any  circuit  court  shall  be  sick,  absent,  or 
for  any  caiue  be  unable  to  hold  any  term,  I 


or  part  of  term  of  court  in  his  circuit,  be 
may  request  the  Judge  of  another  circuit  to 
hold  It  for  him,  and  that  such  Judge  called 
In  shall  possess  all  the  power  of  the  regular 
judge  of  the  circuit,  and  this  is  followed  by 
section  1679,  wherein  it  is  further  provided, 
that  whenever  the  Judge  for  any  cause  shall 
be  unable  to  hold  any  term  or  part  of  term 
of  court,  and  shall  fail  to  provide  another 
Judge  to  hold  said  term  of  part  of  term,  or 
if  the  fudge  is  interested  or  related  to,  or 
shall  have  been  of  counsel,  for  either  party, 
or  when  the  Judge,  If  In  attendance,  for  any 
reason  cannot  properly  proceed  in  any  cause 
or  causes  pending  in  such  court,  a  member 
of  the  bar  may  be  chosen,  etc."  The  court 
held  that,  "under  the  sweeping  and  compre- 
hensive language"  of  the  statutory  provisions, 
the  order  disqualifying  him  from  trying  the 
cause  was  lawful.  And  it  Is  further  inti- 
mated that  the  court  had  the  inherent  power 
to  make  the  order  independent  of  the  stat- 
utory provisions.  The  words  "for  »fnr 
cause,"  or  "for  any  reason  cannot  properly 
proceed  in  any  cause  pending  in  such  court," 
are  certainly  of  comprehensive  import.  The 
language .  used  clearly  implies  that  the  stat- 
ute should  be  liberally,  not  strictly,  construed. 

The  ground  assigned  by  Judge  Martin  was 
that  he  "will  be  unable  to  .try  the  case  on 
said  date" — ^the  date  It  was  set  for  trial.  It 
seems  to  us  that  It  was  a  good  cause  for 
calling  In  Judge  Davis  to  hold  that  part  of 
the  term.  If  It  was  true  that  he  would 
be  unable  to  try  the  cause  on  the  date  set  for 
the  trial,  a  trial  could  not  be  had  unlesi 
before  some  other  judge.  But  it  Is  insisted 
by  defendant  that  Judge  Martin  should  have 
stated  the  reason  why  be  would  not  be  able 
to  try  the  case.  If  the  cause  he  assigned 
why  he  could  not  try  the  case  was  sufficient, 
he  was  not  bound  to  state  the  reason  why  he 
could  not  do  so.  If  the  cause  alleged  was 
good,  the  law  will  presume  it  was  true. 
"Every  preeimiption  will  be  Indulged  in  sup- 
port of  the  proceedings  of  a  court  of  general 
Jurisdiction."  State  v.  Hunter,  171  Mo.  435, 
71  S.  W.  675.  In  that  case  it  is  held  that: 
"It  Is  not  necessary  for  the  regular  Judge 
of  a  court  of  general  Jurisdiction  to  recite  on 
the  record  his  reasons  for  calling  in  a  special 
judge  after  he  himself  has  been  disqualified." 
See  Hendrlx  v.  Ballroad,  107  Mo.  App.  127, 
80  S.  W.  970;  Biggs  v.  Owen,  120  Mo.  176, 
25  S.  W.  356.  The  case  at  bar  differs  in 
principle  from  that  of  Bank  v.  Graham, 
supra.  In  the  latter,  the  Judge  stated  no 
cause  whatever  why  he  could  not  try  the 
case,  but  only  that  it  would  inconvenience 
him  to  do  so.  Defendant  attempts  to  draw 
a  distinction  between  a  part  of  the  term  of  a 
court  and  the  time  it  would  require  to  try 
a  single  case.  But  in  reality,  there  Is  no 
such  distinction;  at  most,  It  is  only  apparent 
Other  questions  raised  are  Immaterial. 

For  the  reasons  given,  the  cause  is  affirmed. 
All  concur. 
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GARDNER  ▼.  DEEDS  &  HIRSIO. 

(Supreme  Court  of  Tennessee.    Feb.  24,  1906.) 

Sales— Bbiaoh   or   Contbaot— Mkasubb   or 
Damaoes. 

Where  a  manufacturer  contracted  for  the 
sale  of  500  busies,  to  be  ordered  by  the  pur- 
chaser as  need^.  and  afterwards  purchased  the 
necessary  material  for  their  construction,  but 
the  buyer  refused  to  order  them,  and  finally 
declined  to  accept  performance,  the  seller's  meas- 
ure of  damages  is  the  profit  he  would  have 
made  if  be  had  been  permitted  to  comply  with 
his  contract. 

[Bid.  Note. — For  cases  in  point,  see  ToL  43, 
Cent.  Dig.  Sales,  S§  1098-1107.] 

Appeal  from  Chancery  Court,  Davidson 
County;  John  Allison,  Chancellor. 

Action  by  Russell  E.  Gardner  against 
Deeds  &  Hlrsig.  From  a  decree  of  the  Court 
of  Chancery  Appeals  in  favor  of  complainant, 
defendants  appeal.  Affirmed,  and  petition 
for  rehearing  dismissed. 

P.  M.  Eates,  for  appellanta.  H.  H.  Barr, 
for  appellee. 


McALISTER,  J.  This  canse  was  decided 
at  a  former  day  of  the  term,  in  which  the  de- 
cree of  the  Court  of  Chancery  Appeals  in 
favor  of  the  complainants  was  affirmed.  It 
is  again  before  the  court  on  a  petition  to  re- 
iiear. 

The  object  of  the  bill  was  to  recover  dam- 
ages for  the  breach  of  a  written  contract 
whereby  the  defendants.  Deeds  &  Hirslg,  pur- 
chased from  the  complainant,  Rnsseli  E. 
Gardner,  500  buggies  of  specified  descriptions 
and  stipulated  prices.  The  contract  contem- 
plated that  the  buggies  were  to  be  ordered  as 
needed  by  the  purchaser.  The  vendor  was  a 
manufacturer  doing  business  in  the  city  of  St 
Louis,  and  had  purchased  all  the  necessary 
material  and  constituent  parts  necessary  for 
the  construction  of  the  vehicles;  but  these 
component  parts  were  not  assembled  and  the 
buggies  manufactured  for  the  reason  that  the 
purchasers.  Deeds  &  Hlrsig,  refused  to  order 
them'  and  finally  declined  to  accept  perform- 
ance. The  Court  of  Chancery  Appeals  ex- 
pressly found  that  the  vendor,  Gardner,  was 
without  fault,  and  that  the  contract  had 
been  breached  by  Deeds  &  Hirslg  wltfaont  le- 
gal Justification. 

The  crucial  question  presented  to  this  court 
on  the  facts  found  by  the  Court  of  Chancery 
Appeals  was  in  respect  of  the  measure  of 
damages  the  vendor  was  entitled  to  recover. 
The  contention  made  on  behalf  of  Deeds  & 
Hirslg  In  this  court  was  that  the  measure  of 
damages  is  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  buggies 
agreed  to  be  purchased  at  the  time  and  place  of 
delivery,  and  that,  since  the  Court  of  Chancery 
Appeals  had  found  that  the  price  of  buggies 
and  buggy  materials  during  the  year  19a3, 
when  this  contract  was  to  be  performed,  had 
materially  advanced  in  price,  therefore  the 
vendor  bad  lost  nothing  and  was  entitied  to 


no  recovery  for  the  breach  of  tiie  contract, 
except  perhaps  nominal  damages. 

The  Court  of  Chancery  Appeals,  while  find- 
ing that  the  price  of  buggies  and  buggy  ma- 
terials had  advanced,  yet  the  vendor  had  pur- 
chased his  material  and  was  ready  to  per- 
form his  contract,  and  could  have  famished 
the  buggies,  and  was  therefore  entitled  to  re- 
cover the  profits  he  would  have  made,  had  the 
contract  not  been  breached  by  the  defend- 
ants. Deeds  &  Hirsig. 

The  Court  of  Chancery  Appeals  also  finds 
that  in  the  year  1902  complainant  buggy  com- 
pany sold  some  80,000  vehicles,  the  ou^ut  of 
its  concern;  that  it  practically  only  manu- 
factured upon  orders;  that  It  had  all  the 
stock  bought,  most  of  It  being  in  somewhat  a 
finished  condition,  though  not  entirely  finish- 
ed, and  most  of  it  nnpainted;  and  that  the 
concern  could  have  manufactured  and  de- 
livered the  buggies  or  vehicles  for  which  the 
defendants  had  contracted  In  addition  to 
the  oChers  sold. 

That  court,  however,  fonnd  there  was  no 
market  upon  wlilch  these  buggies  could  have 
been  sold  at  a  profit,  or  for  as  much  as  the 
defendants  had  contracted  to  pay  for  them, 
and  that  if  their  constituent  parts  had  been 
assembled  and  manufactured  into  buggies, 
and  the  lot  exposed  for  sale  on  the  market. 
It  would  have  resulted  in  a  sacrifice  and  a 
loss  to  the  defendants  greater  than  wouM 
have  been  suffered  if  the  buggies  had  not 
been  manufactured  and  exposed  to  sale. 

The  first  complaint  made  in  the  petition  to 
rehear  is  that  this  court  stated  in  its  original 
opinion  that  "the  Court  of  Chancery  Appeals 
found  there  was  no  market  upon  which  these 
goods  could  have  been  sold  at  a  profit  or  for 
as  much  as  the  defendants  had  contracted  to 
pay  for  them."  "Defendant  respectfully  In- 
sists that  this  court  has  confused  the  axgn- 
ment  of  the  Court  of  Chancery  Appeals  with 
its  finding  of  fact"  We  have  again  review- 
ed the  report  of  the  Court  of  Chancery  Ap- 
peals, and  find  that  we  committed  no  error  In 
our  interpretation  of  their  findings  on  this 
subject  In  order  that  there  may  be  no  mis- 
take, we  quote  the  exact  language  of  that 
court  on  this  subject  as  follows:  "It  Is 
shown  that  there  was  no  established  market 
for  buggies  in  the  sense  that  would  have  en- 
abled the  complainant  in  the  case  to  have 
placed  the  buggies  which  the  defendants  bad 
contracted  for  upon  the  market  and  sold 
them  at  the  advanced  price,  or  even  at  as 
much  as  defendants  had  contracted  and 
agreed  to  pay." 

And  again :  "Or  that  there  was  any  place 
where  he  could  have  sold  them  at  all." 

And  again:  "The  proof  does  not  show 
that  there  was  any  place  either  in  Nashville 
where  these  buggies  were  to  be  delivered,  or 
at  St  Louis  where  they  were  to  be  mannfac- 
tured,  or  elsewhere,  wtiere  the  complainant, 
or  any  one^  if  he  had  manufactured  them, 
could  have  placed  them  upon  the  market 
and  sold  them  at  a  fixed  price." 
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And  again:  "We  are  entirely  gatisfled 
that,  if  the  complainant  could  Iiare  sold  these 
vehicles  at  a  profit,  he  would  have  done  so." 

Again:  "We  are  satisfied  that,  if  the  de- 
fendants could  hare  taken  and  sold  them  at 
a  profit  to  themselvea  during  this  time,  they 
woold  have  done  so." 

Again,  In  another  place,  the  court  said: 
"But  the  proof  does  not  show,  and  we  Infer 
from  all  these  things  that  there  was  no  place 
or  market  where  the  complainant,  if  he  had 
manufactured  these  goods,  could  have  placed 
them  and  forced  a  sale  at  a  profit" 

We  think  that  these  extracts  from  the  opin- 
ion of  the  Court  of  Chancery  Appeals  fully 
demonstrate  that  this  court  was  not  in  error 
In  its  former  statement  of  the  flndintgs  of  the 
Ck>iirt  of  Chancery  Appeals  on  this  subject. 
However,  the  real  ground  upon  which  we 
bottomed  our  decree  was  that  where  goods 
are  to  be  manufactured  upon  order,  and  there 
Is  no  specific  determinate  chattel  in  esse,  and 
the  purchaser  has  refused  to  accept  perform- 
ance of  the  contract  by  the  manufacturer,  the 
measure  of  damages  is  the  profit  which  the 
manufacturer  would  have  made  if  he  bad 
been  permitted  to  comply  with  bis  contract 
This  is  the  rule  everywhere  recognized  for  the 
admeasurement  of   damages   in   such  cases. 

This  question  arose  in  Hinckley  v.  Pitts- 
burgh Steel  Co.,  121  U.  8.  264,  7  Sup.  Ct  875, 
30  L.  Ed.  967.  Hinckley  agreed  in  writing  to 
purchase  from  the  steel  company  rails  to  be 
rolled  by  the  latter,  and  to  be  drilled  as  may 
l>e  directed,  and  to  pay  for  them  $58  per  ton. 
He  refused  to  give  directions  for  drilling,  and 
at  his  request  the  steel  company  delayed  roll- 
ing any  of  the  rails  until  after  the  time  pre- 
scribed for  their  dellvwy,  and  then  the  de- 
fendant advised  the  plaintlfF  that  be  should 
decline  to  take  any  rails  under  the  contract 
Held:  (1)  Hinckley  was  liable  in  damages 
for  the  breach  of  the  contract  (2)  The  steel 
company  was  not  bound  to  roll  the  rails  and 
tender  them  to  the  defendant  (3)  The  prop- 
er rule  of  damages  was  the  difference  be- 
tween the  cost  per  ton  of  making  and  deliver- 
ing the  rails  and  the  contract  price  of  $58 
per  ton. 

In  the  midst  of  Its  opinion,  the  court  said 
as  follows:  "Hinckley  contends  that  the 
steel  company  should  have  manufactured  the 
rails  and  tendered  them  to  Hinckley,  and 
upon  his  refusal  to  accept  and  pay  for  them 
sbonld  have  sold  them  In  the  market  at  Chi- 
cago, and  held  the  defendant  responsible  for 
the  difference  between  what  they  would  have 
brongbt  on  such  sale  and  the  market  price. 
But  we  think  no  such  rule  is  applicable  to 
this  case.  This  was  a  contract  for  the  manu- 
facture of  an  article,  and  not  for  the  sale  qf 
an  existing  article.  By  reason  of  the  facts 
found  as  to  the  conduct  and  action  of  Hinck- 
ley, the  steel  company  was  excused  from  ac- 
tually manufacturing  the  rails,  and  the  rule 
of  damages  applicable  to  the  case  of  the  re- 
fusal of  a  purchaser  to  take  an  existing  arti- 
cle la  not  applicable  to  a  case  like  the  present 


The  proposition  that  after  the  defendant  bad, 
for  his  own  purposes,  induced  the  plaintitf  to 
delay  the  execution  of  the  contract  until  after 
the  3l8t  of  August  1882,  and  had  thereaftw 
refused  to  take  any  rails  under  the  contract, 
the  plaintiff  could  still  have  gone  on  and 
made  the  6,000  tons  of  rails  and  sold  them 
in  the  market  for  the  defendant's  account, 
In  order  to  determine  the  amount  of  its  re- 
covery against  the  defendant,  can  find  no 
countenance   from   a   court   of   justice." 

The  Court  of  Chancery  Appeals  finds  in 
the  present  case  that  it  was  a  part  of  the 
contract  between  these  parties  that  Deeds  & 
Hirsig  should  order  the  buggies  of  the  sizes 
and  patterns  needed,  but  that  notwithstand- 
ing the  buggy  company  had  frequently  been 
urged  to  send  forward  their  orders,  they  had 
persistently  refused  to  do  so.  Under  these 
circumstances,  the  buggy  company  was  not 
required  or  expected  to  assemble  the  constitu- 
ent parts  of  the  vehicle  and  manufacture 
them  into  buggies. 

In  Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W. 
981,  it  was  held  by  this  court  that  the  pur- 
chaser of  a  quantity  of  rope,  which  was  to 
be  manufactured  and  delivered  upon  his  or- 
ders in  assorted  sizes  by  a  specified  date, 
breached  his  contract  by  failure  to  give  or- 
ders a  sufficient  time  before  the  date  fixed 
for  final  delivery  to  reasonably  enable  the 
seller  to  manufacture  and  deliver  the  goods. 
It  was  further  said  in  that  case  that  the 
law  will  imply  as  a  term  of  this  contract 
that  the  specifications  should  be  furnished 
within  a  reasonable  time,  in  order  to  enable 
the  defendant  to  comply  vrlth  his  contract  by 
the  time  limited ;  citing  1  Beach  on  Contracts, 
i  133.  It  was  clearly  the  duty  of  Deeds  & 
Hirsig  to  have  advised  the  manufacturer  of 
the  kind  and  number  of  vehicles  desired  from 
time  to  time  during  the  continuance  of  the 
contract  and  there  was  no  obligation  resting 
on  the  buggy  company  to  manufacture  the 
vehicles  until  they  were  so  ordered. 

In  Hinckley  v.  Steel  Ca,  supra,  the  court 
held  that  under  the  circumstances  Hinckley 
was  estopped  from  insisting  that  the  plain- 
tiff should  have  undertaken  the  risk  and  ex- 
pense of  actually  making  and  selling  the 
rails.  These  considerations  also  show  that 
the  rule  of  damages  adopted  by  the  circuit 
court  was  the  proper  one.  It  was  In  accord- 
ance with  the  rule  laid  down  by  this  court 
in  Philadelphia,  Wilmington  &  Baltimore  R. 
R.  Co.  V.  Howard,  13  How.  307,  14  L.  Ed. 
157.  In  that  case,  a  contractor  for  the  build- 
ing of  a  railroad  sued  the  company  for  Its 
breach.  On  the  question  of  damages,  this 
court  said  (page  344  of  13  How.,  14  L.  Ed. 
157):  "It  must  be  admitted  that  actual  dam- 
ages were  all  that  lawfully  could  be  given  in 
an  action  of  covenant,  even  if  the  company 
bad  been  guilty  of  fraud.  But  It  by  no  means 
follows  that  profits  are  not  to  be  allowed, 
understanding,  as  we  must,  the  term  'profits' 
in  this  instruction  as  meaning  the  gain  which 
the  plaintiff  would  have  made  if  he  had  tieen 
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permitted  to  complete  his  contract  Actual 
damages  clearly  Include  the  direct  and  actual 
loss  which  the  plaintiff  sastains  propter  rem 
Ipsam  non  Iiabitam.  In  the  case  of  a  contract 
like  this,  that  loss  is,  among  other  things, 
the  difference  between  the  cost  of  doing  the 
work  and  the  price  to  he  paid  for  it  This 
difference  is  the  inducement  and  real  con- 
sideration wtiich  causes  the  contractor  to 
enter  into  the  contract  For  this  he  expends 
bis  time,  exercises  bis  skill,  uses  his  capital, 
and  assumes  the  risks  which  attend  the  enter- 
prise. And  to  deprive  him  of  it  when  the 
party  had  broken  the  contract  and  unlawfully 
put  an  end  to  the  work,  would  be  unjust 
Wherever  profits  are  spoken  of  as  not  a  sub- 
ject of  damages,  It  will  be  found  that  some- 
thing contingent  upon  future  bargains  or 
speculations  or  states  of  the  market  are  re- 
ferred to,  and  not  the  difference  between 
the  agreed  price  of  something  contracted  for 
and  Its ,  ascertainable  value  or  cost  See 
Masterton  v.  Mayor  of  Brooklyn,  7  Hill  (N.  T.) 
61,  42  Am.  Dec.  38,  and  cases  there  referred 
to.  We  hold  It  to  be  a  clear  rule  that  the 
gain  or  profit  of  which  the  contractor  was 
deprived  by  the  refusal  of  the  company  to  al- 
low him  to  proceed  with  and  complete  the 
work  was  the  proper  subject  of  damages." 

In  U.  S.  V.  Beban,  110  U.  8.  344,  4  Sup.  Ot 
81,  28  L.  Ed.  168,  the  rule  was  thus  stated : 
"The  prima  fade  measure  of  damages  for 
the  breach  of  a  contract  is  the  amount  of  the 
loss  which  the  injured  party  has  sustained 
thereby.  If  the  breach  consists  in  preventing 
the  performance  of  the  contract  without  the 
fault  of  the  other  party,  who  is  willing  to 
perform  it  the  loss  of  the  latter  will  consist 
of  two  distinct  items  or  grounds  of  damage, 
viz.:  First,  what  he  had  already  expended 
towards  performance  (less  the  value  of  ma- 
terials on  hand) ;  secondly,  the  profits  that 
he  would  realize  by  performing  the  whole 
contract  The  second  Item,  profits,  cannot 
always  be  recovered.  They  may  be  too  re- 
mote and  speculative  In  their  character,  and 
therefore  incapable  of  that  clear  and  direct 
proof  which  the  law  requires.  But  when,  in 
the  language  of  Chief  Justice  Nelson  In  the 
case  of  Masterton  v.  Mayor  of  Brooklyn,  7 
Hill,  69,  42  Am.  Dec.  38,  ihey  are  'the  direct 
and  immediate  fruits  of  the  contract,'  they 
are  free  from  this  objection.  They  are  then 
•  art  and  parcel  of  the  contract  It  is  entering 
into,  and  constitute  a  portion  of  its  very  ele- 
ments; something  stipulated  for,  the  right 
to  the  enjoyment  of  which  Is  Just  as  clear 
and  plain  as  to  the  fulfillment  of  any  other 
stipulation." 

In  Hale  v.  Trout  35  Cal.  229,  the  facts 
were:  That  A.  and  B.  entered  into  a  con- 
tract by  which  A.  was  to  manufacture  for  B. 
a  given  amount  of  lumber  by  specified  term, 
for  which  B.  was  to  pay  a  fixed  price  per 
thousand,  payable  at  the  end  of  each  month, 
and  B.,  without  fault  on  A.'s  part  refused 
to  pay  for  lumber  sawed  and  received,  and 
to  receive  any  more  lumber,  declaring  the 


contract  at  an  end.  Held,  that  tbe  rule  of 
damages  for  the  breach  is  the  difference  be- 
tween the  cost  of  making  the  lumber  and  the 
contract  price.  In  other  words,  that  the 
plaintiff  was  entitled  to  recover  the  profits 
that  he  would  have  made  had  he  been  per- 
mitted to  complete  the  contract  See,  also, 
Kimball  Bros.  v.  Deere,  Wells  &  Co.,  106 
Iowa,  676,  77  N.  W.  1041. 

In  Cameron  t.  White  (Wis.)  4S  N.  W.  155, 
6  L.  R.  A.  483,  it  was  held:  "The  measure 
of  damages  in  an  action  for  refusing  to  per- 
form a  contract  to  purchase  lumber  to  be 
gotten  out  and  delivered  by  plaintiff,  notice 
of  which  refusal  is  given  after  the  logs  have 
been  purchased,  but  before  any  of  them  have 
been  sawed,  is  the  profit  which  the  plain- 
tiff could  have  made  on  the  contract  had  he 
been  permitted  to  perform  the  same."  See, 
also.  Black  River  Lumber  Co.  t.  Warner,  93 
Mo.  874.  6  S.  W.  210;  Tnfts  T.  Welnfeld,  88 
Wis.  647,  60  N.  W.  992 ;  Muskegon,  et&,  Co.  t. 
Keystone  Mfg.  Co.,  135  Pa.  132,  19  Afl.  1008; 
Kingman  &  Co.  v.  Western  Mfg.  Co.,  92  Fed. 
489,  34  C.  C.  A.  489 ;  Kingman  ft  Co.  t.  Hanna 
Wagon  Co.,  176  111.  553,  52  N.  E.  82a 

In  Page  on  Contracts,  vol.  3,  i  1S91,  the 
rule  is  announced  that,  "if  such  a  contract 
is  broken  by  the  vendee,  the  measure  of  dam- 
ages Is  the  contract  price,  less  the  cost  of 
manufacture";  that  Is  to  say,  he  could  re- 
cover the  profit  that  be  would  have  made 
had  there  been  no  breach.  13  Gyc.  p.  158. 
citing  numerous  cases. 

In  Ault  V.  Dustin,  supra.  It  was  said :  "It 
Is  Insisted  on  behalf  of  defendants  that  tbis 
was  not  a  sale  of  goods  In  esse,  but  a  con- 
tract to  manufacture  goods;  that  after  a 
person  ordering  goods  has  given  the  manu- 
facturer notice  not  to  proceed  with  his  work, 
the  party  so  notified  has  no  right  to  proceed 
with  the  manufacture."  This  court  recog- 
nized this  contention  as  sound,  and  quoted 
from  2  Beach  on  Contracts,  {  768,  as  follows : 
"The  principle  Is  universal  that,  while  a  con- 
tract is  executory,  the  party  has  the  power 
to  stop  performance  on  the  other  side  by  an 
explicit  direction  to  that  effect,  subjecting 
himself  to  such  damages  as  will  be  compensa- 
tion to  the  other  party  for  being  stopped  In 
the  performance  of  his  work.  The  party  thns 
forbidden  cannot  afterwards  go  on,  and  there- 
by increase  the  damages,  and  then  recover 
such  damages.  •  •  •  The  legal  right  of 
a  party,  on  general  principles,  to  violate, 
abandon,  or  renounce  his  contract  on  the 
usual  terms  of  compensation  to  the  other 
party  for  damages  which  the  law  allows.  Is 
universally  recognized." 

Now,  It  Is  very  true  that  when  Deeds  & 
Hlrslg  notified  the  buggy  company  that  they 
would  not  accept  the  vehicles,  the  manu- 
facturer was  not  warranted  in  manufactur- 
ing the  vehicles,  and  thereby  increasing  the 
damages.  But  under  all  the  authorities,  he 
was  clearly  entitled  to  compensation  for  the 
breach,  and,  under  the  rule  announced,  hia 
compensation  Is  to  be  measured  by  the  profits 
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be  would  have  made  If  he  bad  been  permitted 
to  complete  his  colhtract 

The  case  of  Smltb  t.  O'Donnell,  8  Lea,  468, 
dearly  annonnced  tbe  rale  that  In  sncb  cases 
the  measure  of  compensation  Is  tbe  proSt 
tliat  would  bave  been  derived  from  tbe  exe- 
cution of  tbe  contract.  Singleton  ▼.  Wilson, 
%  Tenn.  344,  2  8.  W.  801.  See,  also,  Cbisolm 
A  Moore  M^.  Co.  T.  U.  S.  Canopy  Co.,  Ill 
Tenn.  (3  Catee)  211,  77  S.  W.  1062.  Tbe 
case  of  Hardwick  t.  Can  Co.,  118  Tenn.  667, 
88  8.  W.  797,  relied  on  by  the  complainants 
for  the  rule  that  tbe  measure  of  damages  in 
such  cases  Is  tbe  difference  between  the 
contract  price  of  tbe  chattel  and  its  market 
value,  \»  not  In  point,  for  tbe  reason  It  ap- 
peared that  In  that  case  tbe  stoves  bad  all 
been  manufactured  and  were  In  esse. 

Let  tbe  petition  to  rebear  be  dlsmlsaed. 


STATE  BOARD  OF  LAW  BXAMINBR8  T. 

WILLIAMS. 
(Supreme  Court  of  Tennessee.    Feb.  17,  1006.) 
Attobnkt    awd    Guent— Dibbabmkht — Pbo- 

CUBINO  AomSSION  BY  FBAUD. 

Under  Acts  19U3,  p.  576,  c.  247,  §  5,  authoriz- 
ing the  Issuance  by  the  state  board  of  law 
examiners  of  a  preliminary  certificate  entitling 
tbe  bolder  to  practice  law  for  the  period  of  two 
years,  and  providing  that,  if  such  a  license  is 
procured  by  fraud,  it  may  be  revoked  at  any 
time  within  two  years,  tbe  obtaining  of  such  a 
certificate  by  concealment  of  the  fact  that  the 
applicant  had  been  disbarred  in  another  state 
is  such  a  fraud  as  to  justify  the  revocation  of 
the  license. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6^ 
Cent  Dig.  Attorney  and  Client,  |  68.} 

Petition  by  tbe  state  board  of  law  examin- 
ers for  tbe  revocation  of  tbe  license  to  prac- 
tice law  previously  Issued  to  Martin  L,  Wil- 
liams.   Petition  granted. 

S.  A.  Champion,  for  petitlonar. 

McALXSTER,  J.  Tbls  petition  was  pre- 
ferred by  tbe  state  board  of  law  examiners, 
asking  a  revocation  of  a  license  to  practice 
law  Issued  by  this  court  to  one  Martin  L. 
Williams,  upon  tbe  ground  that  tbe  prelimi- 
nary certificate  granted  to  bim  by  the  state 
board  of  law  examiners  bad  been  procured 
by  fraud.  Tbe  petition  Is  based  on  section 
5  of  tbe  act  of  assembly  creating  tbe  state 
board  of  law  examiners,  wherein  it  la  provid- 
ed: "Upon  such  certificate  [from  tbe  board 
of  law  examiners]  If  tbe  Supreme  Court  shall 
And  that  such  person  is  of  full  age  and  good 
moral  character,  and  otherwise  qualified.  It 
shall  enter  an  order  licensing  and  admitting 
blm  to  practice  as  attorney  and  counselor 
in  all  of  tbe  courts  of  this  state,  and  which 
license.  If  procured  by  fraud,  may  be  revoked 
at  any  time  within  two  years."  Acts  1903, 
p.  576,  c.  247. 

Tbls  petition  was  filed  In  the  year  1904, 
In  which  it  Is  averred  that  in  1903  tbe  de- 
fendant made  application  to  the  state  board 
of  law  examlnera  for  license  to  practice  law 


In  Tennessee  under  rule  6.  It  appears  that 
prior  to  the  application  the  defendant  had 
been  a  citizen  and  practicing  attorney  of 
Arcadia,  Fla. 

It  was  further  averred  in  said  petition 
that  the  defendant  bad  fully  compiled  wltb 
rule  6,  in  that  be  bad  filed  with  the  board  tbe 
proper  record,  showing  that  he  bad  been  a 
member  of  tbe  Florida  bar  for  more  than 
five  years,  and  that  tbe  applicant  bad  also 
filed  testimonials  of  good  moral  character 
from  many  prominent  persons  of  tbe  state 
of  Florida,  all  of  said  certificates  purporting 
to  be  genuine.  It  is  then  alleged  that  upon 
tbe  strength  of  said  records  and  testimonials 
a  certificate  was  duly  issued  by  said  board  of 
law  examiners,  and  that  upon  such  certificate 
a  license  td  practice  law  was  granted  the 
petitioner  by  tbe  Supreme  Court  of  Tennessee. 

The  petition  then  charged  that  It  was  sub- 
sequently discovered  that  tbe  applicant  bad 
been  guilty  of  falsifying  tbe  records  In  a 
criminal  cause  at  Arcadia  wherein  be  was  of 
counsel  for  defendant,  and  be  bad  been  guilty 
of  other  criminal  ofTenses,  all  of  which  result- 
ed In  a  proceeding  by  the  prosecuting  attor- 
ney in  the  state  of  Florida  for  bis  disbarment. 

It  is  further  charged  that,  although  due 
and  timely  notice  was  given  tbe  defendant  of 
tbe  disbarment  proceedings  In  tbe  state  of 
Florida,  he  made  no  defense  thereto,  and  a 
decree  was  accordingly  passed  disbarring  him 
from  practicing  law  In  that  stata 

Tbe  prayer  of  the  petition,  as  already 
stated,  Is  that  said  license  so  Issued  to  the 
said  Martin  L.  Williams,  authorizing  him  to 
practice  law,  be  revoked  and  declared  void. 
Tbe  petition  was  filed  In  this  court,  leave 
having  been  granted,  and  it  was  directed  that 
publication  be  made  for  tbe  defendant  as  a 
nonresident,  returnable  to  the  1st  day  of 
May,  1904.  It  was  accordingly  done.  It  ap- 
pears that  notice  of  these  proceedings  was 
received  by  tbe  defendant,  who  afterwards 
made  application  for  a  continuance  until  the 
December  term,  1904,  declaring  he  would 
vindicate  himself  by  setting  aside  the  dis- 
barment proceedings  in  tbe  state  of  Florida, 
and  also  show  bis  Innocence  under  that  in- 
dictment This  cape  was  accordingly  con- 
tinued until  the  December  term,  1904,  and 
at ,  that  term  continued  until  the  present 
term.  No  answer  has  been  filed  by  the  de- 
fendant to  tbe  petition  herein. 

However,  the  board  of  law  examiners  have 
taken  considerable  proof  to  sustain  tbe  char- 
ges contained  in  tbe  petition.  The  specifi- 
cations of  the  charges  are : 

(1)  That  In  a  criminal  cause  pending  in 
the  state  of  Florida,  wherein  tbe  said  Martin 
L.  Williams  was  of  counsel,  be,  tbe  said  Wil- 
liams, bad  caused  to  be  Inserted  in  tbe  rec- 
ord tbe  words,  "that  tbe  Jury  that  tried  said 
cause  was  not  sworn  according  to  law," 
whereas  said  language  was  not  in  tbe  bill  of 
exceptions  signed  by  the  Judge;  that,  in  or- 
der to  Induce  the  clerk  to  sign  an  alleged 
transcript  of  tbe  record,  said  Williams  had 
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made  a  fac  simile  copy  of  the  signature  of 
the  Judge,  thereby  forging  the  name  of  the 
Judge  to  what  purported  to  be  the  transcript 
of  the  bill  of  exceptions,  and,  after  procuring 
the  signature  of  the  derk  In  this  way,  the 
same  was  forwarded  to  the  Supreme  Court 
of  Florida,  to  which  court  the  case  had  been 
appealed,  as  a  true  and  correct  transcript  of 
the  record. 

(2)  The  other  specifications  charged  that 
the  defendant  bad  been  of  counsel  In  the  case 
of  lyy  Midget  and  Charles  Daniels  on  a 
charge  of  murder  pending  In  said  circuit 
court  of  Florida,  and  that  said  Williams  In 
the  progress  of  the  trial  induced  one  N.  O. 
Hemdon  to  commit  perjury  by  swearing  on 
the  trial  of  the  cause  that  at  the  time  of  the 
-difficulty,  which  resulted  In  the  death  of  said 
Borges,  he  (Borges)  had  a  knife  In  his  hand, 
whereas  said  defendant  knew  this  statement 
was  false,  and  that  the  witness  Hemdon  bad 
previonsly  testified  to  the  contrary. 

It  was  upon  these  charges  that  the  defend- 
ant was  disbarred  by  the  Judge  of  the  Sixth 
Judicial  circuit  of  Florida,  after  due  notice 
of  the  charges  and  speclflcations  had  been 
served  upon  the  defendant,  and  no  answer  or 
-defense  Interposed  thereto.  It  is  recited  in 
the  Judgment  of  disbarment,  which  is  made 
*  part  of  the  record  herein,  that  the  Judge  of 
said  Sixth  Judicial  circuit  of  Florida  had 
personal  knowledge  that  the  defendant  was 
guilty  of  the  charges  exhibited  against  bim 
in  the  first  specification.  The  Judgment  of 
disbarment  recited  as  follows :  "It  Is  there- 
fore ordered  that  said  Martin  L.  Williams  be, 
and  Is  hereby,  adjudged  guilty  of  said  char^ 
ges  and  specifications;  and  It  is  further  or- 
dered and  adjudged  that  said  respondent, 
Martin  L.  Williams,  be,  and  is  hereby,  dis- 
barred from  practicing  law  as  an  attorney 
and  solicitor  In  the  courts  of  the  state  of 
Florida." 

The  Judgment  of  disbarment  was  pro- 
nounced against  the  defendant'  in  October, 
1903,  and  at  the  time  he  procured  the  cer- 
tificate from  the  state  board  of  law  examin- 
ers of  Tennessee,  and  when  license  was 
granted  "him  on  said  certificate  by  this  court, 
the  said  Williams  was,  and  still  is,  under 
Judgment  of  disbarment  by  the  circuit  court 
■of  Florida. 

It  is  very  evident  that,  if  these  mattora 
had  been  brought  to  the  attention  of  the  state 
board  of  law  examiners  and  to  the  knowl- 
edge of  this  court,  neither  a  certificate  would 
have  been  Issued  by  the  board  nor  a  license 
granted  by  this  court  to  the  defendant  to 
practice  law.  The  facts  touching  his  dis- 
barment were  fraudulently  suppressed,  and 
In  our  opinion  this  fact  affords  full  Justifica- 
tion tor  a  revocation  of  said  license.  "Fraud- 
ulent procurement  of  admission  to  practice 
is  good  ground  for  disbarment;  such  con- 
duct making  the  attorney  unfit  to  be  a  mem- 
ber of  the  legal  profession,  and  being  an  im- 
position on  the  court"    4  Gya  p.  906,  citing 


Lowentbal's  Case,  61  Cal.  122;  People  ▼. 
Campbell,  26  Colo.  481,*  S8  Paa  691,  which 
was  a  case  of  a  concealment  of  previous  dis- 
barment; Dean  v.  Stone,  2  Okl.  13,  85  Pac. 
578;  In  re  Brown,  9  Pa.  DIst  R.  103. 

Moreover,  section  6  of  the  act  creating  the 
board  of  law  examiners  expressly  provides 
that,  if  said  license  Is  procured  by  fraud,  it 
may  be  revoked  at  any  time  within  two 
years.    Acts  1903,  p.  576,  c.  247. 

It  Is  therefore  the  Judgment  of  this  court 
that  the  defendant,  Martin  L.  Williams,  be 
disbarred  and  removed  from  his  office  of  at- 
torney and  counselor  at  law,  his  license  re- 
voked, and  hla  name  stricken  from  the  roll 
of  attomeya 


ARKANSAS  SOUTHERN  RT.  OO.  v.  GER- 
MAN NAT.  BANK. 
(Supreme  Court  of  Arkansas.    Jan.  20,   1906.) 

1.  COUMEBCE— Rkgul&tion— B11.1.S  oT  Laoiho 
—Validity  of  Statk  Li:oi8i.ation. 

Klrby's  Dig.  {  630,  providing  that  bllU  of 
lading  may  be  transferred  in  writing  thereon 
and  the  transferee  shall  be  deemed  the  owner 
of  the  goods  specified  therein  and  do  goods  shall 
be  delivered  except  on  surrender  of  bills  of 
lading,  and  sectioii  631  making  a  violation  of 
the  preceding  section  a  criminal  offense  and 
authorizing  a  person  aggrieved  by  a.  violation 
to  recover  the  damages  Bustained,  are  not.  when 
applied  to  interstate  trafiSc,  in  conflict  with  the 
commerce  clause  of  the  federal  GonstitntioD.  and 
are  valid,  in  the  absence  of  congressi(»aI  legis- 
lation on  the  subject;  the  object  of  the  statute 
being  to  enforce  the  existing  duty  of  the  carrier 
to  deliver  property  specified  in  a  bill  of  lading 
to  the  legal  holder  thereof. 

2.  Cabbies— Failubk  to  Delivib  Goods  to 
HoLDEB  ov  Bill  oir  Lading — ^AonoNs — Lia- 
bility. 

A  carrier,  fallhig  to  deliver  the  goods 
specified  in  a  bill  of  lading  to  the  legal  holder 
t&ereof  on  his  surrender  thereof.  Is  liable  to 
him,  under  the  express  provisions  of  Klrby's 
Dig.  §8  530,  531,  for  the  damages  sustained. 

3.  Saue  — Bill  07  Lading  —  Oohstbuctiom — 
Delivebt  ok  Pboddction  or  Bill  or  Lad- 

INO. 

A  bill  of  lading  issued  to  a  shipper,  which 
required  the  carrier  to  deliver  the  goods  therein 
specified  to  the  shipper's  order  at  plaee  of  des- 
tination, care  of  a  company  designated,  bound 
the  carrier  to  deliver  the  goods  only  on  the  pro- 
daction  of  the  bill  of  lading  properly  indorsed. 

[Ed.  Note. — For  cases  In  point,  see  voL  9, 
Cent  Dig.  Carriers,  {  308.] 

4.  Same— Goods  Awaitxho  Delivebt— Dtjtt 
07  Oasbieb 

The  failure  of  the  legal  holder  of  the  bill 
of  lading  to  appear  for  the  purpose  of  receiving 
the  goods  when  they  reached  their  destination 
did  not  relieve  the  carrier  of  liability,  but  it 
was  required  to  store  the  same  with  the  com- 
pany designated  with  directions  to  deliver  to 
the  person  entitled  thereto  on  the  prodnction 
of  the  bill  of  lading  properly  indorsed 
McCnlloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dnion  Ooonty ; 
James  S.  Steel,  Judge. 

Action  by  the  German  National  Bank 
against  the  Arkansas  Southern  Railway  Ck>m- 
pany.  E^m  a  Judgment  for  plalntUC.  de* 
fendant  appeals.    Affirmed. 
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Rose,  Hemingway  &  Rose  and  Gaugban  & 
Slfford,  for  appellant  Ratellffe  &  Fletcher 
and  Smead  &  Powell,  for  appellee. 

BATTLB,  3.  The  German  National  Bank 
brought  an  action  against  the  Arkansas 
Soathem  Railway  Company,  to  recover  the 
ralne  of  cotton  on  bills  of  lading  issued  by 
the  company  for  the  cotton,  and  assigned 
to  the  bank;  the  cotton  never  having  been 
delivered. 

The  facts  In  the  case  are  substantially  as 
follows :  Alphin  &  Lake  Cotton  Company 
were  dealers  in  cotton  at  Little  Rock,  Ark., 
and  were  the  principal  owners  of  a  compress 
at  El  Dorado.  They  purchased  cotton  at 
Bemlce,  La.,  and  at  Junction  City,  Ark.,  and 
at  other  places  along  the  road  of  the  rail- 
road company.  At  Bemice  the  cotton  pur- 
chased was  paid  for  by  the  Bank  of  Bernlce 
and  shipped  in  its  name  over  the  railroad 
of  the  defendant  to  Bl  Dorado,  a  terminus 
of  the  railroad,  about  SO  miles  ^om  Bernlce. 
Bills  of  lading  were  issue  to  the  shipper  in 
which  it  undertook  to  deliver  the  cotton  to 
shipper's  order  at  its  destination.  They  were 
forwarded  to  the  Bank  of  Little  Rock  with 
drafts  on  Alphin  &  Lake  Cotton  Company  at- 
tached for  collection.  Nine  hundred  and  fifty 
one  bales  of  cotton  were  purchased  by  Al- 
phin A  Lake  and  shipped  in  the  name  of  the 
Bank  of  Bernlce  ov»  defendant's  road  from 
Bemlce  to  El  Dorado.  Bills  of  lading  were 
Issued  for  all  of  them,  and  forwarded  to  the 
Bank  of  Uttle  Rock  with  drafts  attached 
in  the  manner  indicated. 

"Cotton  at  Junction  City  was  bandied  very 
much  In  the  same  way,  except  that  the  bills 
of  lading  showed  Alphin  ft  Lake  Cotton  Co., 
as  coneignor,  and  the  bills  of  lading  with 
drafts  for  the  price  attached,  were  forwarded 
to  the  Bank  of  Little  Rock. 

"When  the  drafts  and  bills  of  lading  ar- 
rived at  LitUe  Rock,  Alphin  ft  Lake  Cotton 
Go.  would  draw  drafts  for  the  amount  on  the 
Bank  of  Little  Rock,  which  would  pay  the 
same  by  taking  up  the  original  drafts  for 
the  price  of  the  cotton,  and  would  retain  the 
bills  of  lading  as  security  for  the  amounts 
and  all  other  Indebtedness  Alphin  ft  Lake 
Cotton  Co.  owed  that  bank. 

"The  bills  of  lading  were  all  to  shipper's 
order,  care  of  compress,  EI  Dorado,  Ark., 
notify  Alphin  &  Lake  Cotton  Co.  The  cotton 
was  usually  loaded  on  the  cars  before  the 
bills  of  lading  were  signed,  and  usually  left 
the  shipping  station  the  same  or  next  day 
after  the  bills  of  lading  were  signed  up,  and 
reached  El  Dorado  within  24  hours  after  it 
left  Bernlce  and  was  delivered  to  the  com- 
press company  for  account  of  Alphin  ft  Lake 
Cotton  Co. 

"The  railroad  had  no  warehouse  or  place 
for  delivery  or  storage  at  EI  Dorado.  It  only 
bad  a  Joint  track  with  the  St  Louis,  Iron 
Mountain  ft  Southern  Railroad  Co.,  and  the 
two  roads  maintained  a  Joint  agent,  Hutch- 
inson, at  that  plac&    The  Arkansas  Southern 


Railroad  Company  delivered  all  cotton  which 
came  In  over  its  road  at  the  compress.  It 
had  no  cotton  platform,  and  the  compress 
was  the  only  place  it  had  for  the  delivery  of 
cotton.  Before  the  cotton  was  delivered  to 
the  compress,  a  memorandum  was  made  of 
it  in  a  little  book  by  the  railroad,  showing 
the  initial  and  number  of  the  car,  the  number 
of  bales  in  the  car,  and  the  place  of  shipment 
The  cotton  was  checked  up  by  Mr.  Wright 
assistant  manager  of  the  compress  company 
and.  If  found  correct  he  wrote  'O.  K.,'  and 
signed  his  name  on  It  with  the  date  of  bis 
O.  K. 

"In  delivering  cotton  to  the  compress  com- 
pany no  other  directions  were  given  to  it 
than  that  contained  in  this  little  book.  Noth- 
ing was  said  about  it  in  any  other  way.  It 
was  Just  delivered  by  that  little  book,  and 
that  was  all  that  passed  between  the  parties. 
It  was  always  supposed  to  belong  to  Alphin 
ft  Lake  Cotton  Co.,  by  the  compress  and  rail- 
road, and  was  unloaded  at  once.  All  the 
compress  did  was  to  count  the  cotton  and  O. 
K.  the  book  as  to  the  number  of  bales. 
Neither  'S.  O.,'  meaning  'shipper's  order,'  nor 
'care  of  the  compress  company,'  was  on  this 
little  book.  S.  O.  appears  to  be  upon  the 
book  now,  but  was  placed  there  after  the 
cotton  was  delivered.  It  was  not  on  the  way- 
bill from  which  the  book  was  made  up." 

The  cotton  was  treated  as  belonging  to 
Alphin  ft  Lake  Cotton  Company  and  was 
delivered  without  taking  up  the  bills  of 
lading. 

"On  December  6,  1902,  Lake  applied  to  the 
German  National  Bank,  which  advanced 
$17,80e  on  bills  of  lading  for  C»68  bales  of 
cotton,  and  on  December  11  the  bank  ad- 
vanced $19,200  on  bills  of  lading  for  441 
bales,  with  the  understanding  that  the  bills 
of  lading  first  delivered  should  also  stand 
tor  the  last  advancement  At  the  time  Lake 
applied  for  the  first  advancement,  the  bills 
of  lading  were  in  the  hands  of  the  Bank  of 
Little  Rock.  He  stated  that  the  Bank  of 
Little  Rock  had  required  Alphin  &  Lake  Cot- 
ton Co.  to  reduce  its  accoimt,  and  a  draft 
was  drawn  by  the  company  upon  the  bank 
in  favor  of  the  Bank  of  Little  Rock,  with  the 
bills  of  lading  attached,  which  was  presented 
by  and  paid  to  the  Bank  of  Little  Rock.  At 
the  time  the  advancement  for  $19,200  was 
made  the  bills  of  lading  were  the  property 
of  the  Bank  of  Little  Rock,  and  Lake  was 
pnmitted  to  take  them  from  the  Bank  of 
Little  Rock  to  the  German  National  Bank 
with  the  understanding  that  they  or  the 
money  for  them  should  be  returned  to  the 
Bank  of  Little  Rock.  The  German  National 
Bank  issued  |10,000  in  New  York  exchange 
in  favor  of  the  Bank  of  Little  Rock,  and 
paid  $9,200  in  cash,  which  Lake  and  Perrie 
handed  to  the  Bank  of  Little  Bo(&  in  lieu  of 
the  bills  of  lading,  and  the  account  of  Alphin 
ft  Lake  Cotton  Company  was  credited  with, 
$19,200  by  the  Bank  of  Little  Rock." 

The  German  National  Bank  lost  the  cotton. 
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It  was  delivered  to  other  parties.  The  bank 
recovered  Judgment  In  tbis  action;  and  the 
defendant  appealed. 

Is  appellant  responsible  for  the  loss  of  the 
cotton? 

At  common  law  a  bill  of  lading  is  a  mnni- 
ment  of  title  to  the  goods  or  property  therein 
specified,  is  a  symbol  or  representative  of 
the  goods,  "when  properly  Indorsed  and  de- 
livered, with  the  intention  of  passing  the 
title  to  them,  is  a  symbolic  or  constructive 
delivery  of  the  goods  themselves;  and  when 
assigned,  the  carrier,  having  notice  at  the 
assignment,  becomes  bound  to  deliver  the 
goods  to  the  assignee.  If  the  goods,  by  the 
terms  of  the  bill  of  lading,  are  deliverable 
to  the  order  of  the  shipper,  tiie  carrier  should 
not  deliver  except  upon  the  production  of  the 
bin  of  lading  properly  indorsed  by  the  ship- 
per; for  this  is  notice  to  the  carrier  that 
the  shipper  intends  to  retain  In  his  power  the 
ultimate  disposition  of  the  goods."  North 
Pennsylvania  Railroad  Company  v.  Oommer- 
clal  Bank  of  Ohio,  128  U.  S.  727,  TM,  786,  8 
Sup.  Ct  206,  31  L.  Ed.  287;  The  Thames,  14 
Wall.  98,  20  L.  Ed.  804;  Hutchinson  on  Car- 
riers (2d  Ed.)  H129,  130;  Daniel  on  Negotiable 
Instruments,  !§  1728,  1781. 

The  responsibility  of  the  carrier  for  the 
goods  continues  after  their  arrival  at  the 
place  of  destination,  until  they  are  ready  to 
be  delivered  and  the  owner  or  consignee  has 
had  a  reasonable  time  and  opportunity  to 
examine  them  and  take  them  away.  If  they 
are  not  called  for  by  the  party  entitled  to 
them  within  that  time,  it  is  the  duty  of  the 
carrier  to  retain  them  until  they  are  claimed 
Or  store  them  prudently  for  and  on  account 
of  their  owner.  When  his  responsibility  as 
a  carrier  ceases  he  becomes  liable  for  the 
goods  as  a  warehouseman.  He  is  responsible, 
either  as  carrier  or  warehouseman,  until  the 
goods  are  properly  delivered.  The  bill  of 
lading  is  evidence  of  that  obligation.  North 
Pennsylvania  Railroad  v.  Commercial  Bank, 
123  U.  S.  727,  734,  736,  8  Sup.  Ot  266,  31 
li.  Ed.  287;  The  Thames,  14  Wall.  08,  20 
L.  Ed.  804;  The  Tltanla  (D.  C.)  124  Fed.  975; 
Blumenthal  v.  Bralnerd,  38  Vt  402,  91  Am. 
Dec.  350. 

For  the  enforcement  of  these  duties  and 
the  protection  of  the  parties  In  Interest,  the 
statutes  of  this  state,  provide:  "Warehouse 
receipts  given  by  any  warehouseman,  wharf- 
inger or  other  person  or  firm  for  any  goods, 
wares,  merchandise,  cotton,  grain,  flour  or  oth- 
er produce  or  commodity,  stored  or  deposited, 
and  all  bills  of  lading  and  transportation  re- 
ceipts of  every  kind  given  by  any  carrier 
•  *  •  may  be  transferred  In  writing  there- 
on, and  the  delivery  thereof  so  Indorsed,  and 
any  and  all  persons  to  whom  the  same  may 
be  transferred  shall  be  deemed  and  held  to  be 
the  owner  of  such  goods,  wares,  merchandise, 
cotton,  grain,  flour  or  other  produce  or  com- 
modity, so  far  as  to  give  validity  to  any 
pledge.  Hen  or  transfer  given,  made  or  creat- 
ed thereby,  as  on  the  faith  thereof,  and  no 


property  so  stored  or  deposited,  as  specified 
in  such  bills  of  lading  or  receipts,  shall  be 
delivered  except  on  surrender  and  cancella- 
tion of  such  receipts  and  bills  of  lading; 
provided,  that  all  such  receipts  and  biils  of 
lading  which  shall  have  the  words,  'not  ne- 
gotiable', plainly  written  or  stamped  on  the 
face  thereof,  shall  be  exempt  from  the  pro- 
visions of  this  act"    Kirby's  Dig.  {  630. 

And  the  act  further  provides :  "Any  ware- 
houseman, wharfinger,  forwarder  or  otb^ 
person  who  shall  violate  any  of  the  provi* 
slons  of  this  act  shall  be  deemed  guilty  of  a 
criminal  offense,  and  upon  Indictment  and 
conviction  shall  be  fined  in  any  sum  not 
exceeding  five  thousand  dollars,  or  imprisoned 
in  the  penitentiary  of  this  state  not  exceed- 
ing five  years,  or  both;  and  all  and  every 
person  or  persons  aggrieved  by  the  violation 
of  any  of  the  provisions  of  this  act  may  main- 
tain an  action  at  law  against  the  person  or 
persons,  corporation  or  corporations  violating 
any  of  the  provisions  of  this  act,  to  recover 
all  damages  which  he  or  they  may  have  sus- 
tained by  reason  of  any  such  violation  as 
aforesaid,  before  any  court  of  competent 
jurisdiction,  whether  such  person  or  persons 
shall  have  been  convicted  of  fraud  as  afore- 
said under  this  act  or  not"  Kirby's  Dig. 
S531. 

Appellant  does  not  claim  that  It  has  de- 
livered the  cotton  In  question  In  compliance 
with  these  statutes,  but  contends  that  the  stat- 
utes are  In  conflict  with  the  clause  of  tbs 
Constitution  of  the  United  States  which  vests 
Congress  with  power  to  regulate  commerc* 
among  the  states.  But  they  are  not  in  con- 
flict. It  Is  the  duty  of  the  carrier  to  deliver 
property  specified  In  a  bill  of  lading  to  the 
legal  holder  thereof.  The  object  of  the  stat- 
utes, and  the  effect  if  obeyed.  Is  to  enfo-ce 
this  duty  and  protect  the  rights  of  the  holder. 
In  the  absence  of  congressional  legislation  up- 
on the  subject  the  state  can  do  so. 

In  Western  Union  Telegraph  Company  v. 
James,  162  U.  S.  660,  16  Sup.  Ct  934,  40  Ii. 
Ed.  1106,  the  court  held  that  a  statute  of  the 
state  of  Georgia,  "requiring  every  telegraph 
company  with  a  line  wholly  or  partly  within 
that  state  to  receive  dispatches  on  payment 
of  the  usual  charges  and  transmit  and  de- 
liver them  with  due  diligence  under  a  p«ialty 
of  $100.00,  Is  a  valid  exercise  of  the  power  of 
the  state  In  relation  to  messages  by  telegraph 
from  points  outside  of  and  directed  to  some 
point  within  the  state."  The  court  In  con- 
struing that  statute  says:  "The  statute  in 
question  Is  of  a  nature  that  is  in  aid  of  the 
performance  of  a  duty  of  the  company  that 
would  exist  in  the  absence  of  any  such  stat- 
ute, and  It  Is  In  no  wise  obstructive  of  Its 
duty  as  a  telegraph  company.  It  Imposes  a 
penalty  for  the  purpose  of  enforcing  this  gen- 
eral duty  of  the  company.  The  direction  that 
the  delivery  of  the  message  shall  be  made 
with  impartiality  and  In  good  faith  and  vritb 
due  diligence  Is  not  an  addition  to  the  duty 
which  It  would  owe  in  the  absence  of  sncti  • 
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statute.  Can  it  oe  said  tbat  tbe  Imposition 
of  a  penalty  for  the  violation  of  a  duty  wbicli 
tlie  company  owed  by  tlie  general  law  of  tlie 
land  la  a  regulation  of  or  an  obstruction  to 
Interstate  conunwce  within  the  meaning  of 
that  clause  of  the  federal  Constitution  under 
discussion?    We  think  not" 

In  Chicago,  Milwaukee  &  St  Paul  Railway 
Company  ▼.  Solan,  169  U.  S.  133,  18  Sup.  Ct 
289,  42  L.  Ed.  688,  It  was  held  that  "a  statute 
of  a  state,  providing  that  no  contract  shall 
exempt  any  railroad  corporation  from  the  lia- 
bility of  a  common  carrier,  or  carrier  of  pas- 
sengers, which  would  have  existed  if  no  con^ 
tract  had  been  made,  does  not,  as  applied  to 
a  claim  for  an  injury  happening  within  tha 
itate  under  a  contract  for  interstate  trans- 
l>ortatlon  oontravene  the  provision  of  the 
Constitution  of  the  United  States  empowering 
Congress  to  regolate  interstate  commerce." 
The  court  said:  "Railroad  corporations,  like 
all  oth«:  corporations  and  persons,  doing 
business  within  the  territorial  Jurisdiction  of 
a  state,  are  subject  to  Its  law.  It  is  in  the 
law  of  tbe  state,  tbat  provisions  are  to  be 
found  concerning  the  rights  and  duties  of 
common  carriers  of  persons  -or  of  goods,  and 
the  measures  by  which  injuries  resulting 
from  their  failure  to  perform  their  obliga- 
tions may  be  prevented  or  redressed.  Per- 
sons traveling  on  Interstate  trains  are  ns 
much  entitled,  while  within  a  state,  to  tbe 
protection  of  that  state,  as  those  who  travel 
on  domestic  trains.  A  carrier  exercising  hla 
calling  within  a  particular  state,  although 
engaged  in  the  business.  Is  answerable,  ac- 
cording to  tbe  law  of  tbe  state,  for  acts  of 
nonfeasance  or  of  misfeasance  committed 
within  its  limits.  If  be  fails  to  deliver  goods 
to  the  proper  consignee  at  the  right  time  and 
place;  or  if  by  negligence  in  transportation 
be  inflicts  Injury  upon  the  person  of  a  pas- 
senger brought  from  another  state,  the  right 
of  action  for  the  consequent  damoge  is  giv- 
ea  by  tbe  local  law.  It  Is  equally  within  the 
power  of  the  state  to  prescribe  the  safeguards 
and  precautions  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  those 
wrongs  and  Injuries,  which,  after  they  have 
been  Inflicted,  the  state  has  the  power  to  re- 
dress and  to  punish.  The  rules  prescribed  for 
the  construction  of  railroads,  and  for  their 
management  and  operation,  designed  to  pro- 
tect persons  and  property,  otherwise  endan- 
gered by  their  use,  are  strictly  within  the 
scope  of  the  local  law.  They  are  not  in 
themselves,  regulations  of  Interstate  com- 
merce, although  they  control.  In  some  degree, 
tbe  conduct  and  the  liability  of  those  engaged 
in  anch  commerce.  So  king  as  Congress  has 
not  legislated  npon  the  particular  subject 
tbey  are  rather  to  be  regarded  as  legislation 
in  aid  of  such  commerce,  and  as  a  rightful 
exercise  of  the  police  power  of  the  state  to 
regulate  rights  and  duties  of  all  persons  and 
corporations  within  its  limits." 

We  have  made  Investigation  for  and  have 
not  fonnd,  statutes  of  Congress  upon  the  sub- 


Ject-matt»  of  sections  S30  and  531,  of  KIrby's 
Dig.  These  statutes  do  not  Impose  any  bur- 
dens iqxm  Interstate  commerce,  but  are  in  aid 
of  it  to  the  extent  that  they  provide  for  the 
enforcement  of  duties  and  protection  of 
rights  already  existing;  and  are  useful  and 
necessary  legislation,  and  are  valid  in  the 
absence  of  Congressional  legislation  incon- 
sistoit  with  them.  Railroad  Company  v. 
Fuller,  17  Wall.  1560,  21  L.  Ed.  710;  Gulf 
Colorado,  etc..  Railway  Co.  v.  Heffley,  168  U. 
S.  103.  15  Sup.  Ct  802,  S9  L.  Ed.  910;  Nash- 
ville, etc.,  Railway  v.  Alabama,  128  TJ.  S. 
96,  9  Sup.  Ct  28v  32  li.  Ed.  352. 

In  Central  of  Georgia  Railway  Company  t. 
Murphy,  196  V.  S.  194,  25  Sup.  Ct  218,  49 
Ik  Ed.  444,  cited  by  appellant,  the  state  stat- 
ute in  question,  imposed  upon  the  initial  or 
any  connecting  carrier  the  duty  of  tracing 
freight  which  had  been  lost,  damaged  or  de- 
stroyed on  its  or  connecting  carrier's  line,  and 
of  informing  the  shipper,  in  writing,  when, 
whore,  how  and  by  which  carrier  it  was  lost 
damaged  or  destroyed,  and  of  giving  the 
names  of  the  parties  and  their  official  posl- 
tiqn,  if  any,  by  whom  the  truth  of  the  facts 
set  out  in  the  Information,  can  be  established ; 
and  provided,  that  "if  the  carrier  to  which  ap- 
plication is  made  shall  fail  to  trace  said 
freight  and  give  said  Information,  in  writing, 
within  the  time  prescribed,  it  shall  be  liable 
for  the  value  of  tbe  freight  lost,  damaged  or 
destroyed.  In  the  same  manner  and  to  the 
same  amount  as  if  said  loss,  damage  or  de- 
struction occurred  on  Its  line."  The  coiut 
held  that  statute  was  a  violation  of  tbe  in- 
terstate commerce  clause  of  the  federal  Con- 
stitution and  void.  The  court  in  considering 
tills  statute  said:  "Without  the  provisions 
of  the  statute  in  question,  the  plaintiff  in 
error  would  not  be  liable  to  the  shippers  In 
this  case,  if,  without  negligence,  they  de- 
livered the  consignment  in  good  condition  to 
the  succeeding  carrier.  This  tbey  offered  to 
prove  was  the  case.  But  if  this  statute  be 
valid,  this  limitation  of  liability  can  only 
be  availed  of  by  the  railroad  company  by 
complying  with  its  provisions.  In  other 
words,  before  it  can  avail  itself  of  the  ex- 
emption from  liability  beyond  its  own  line, 
provided  by  Its  valid  contract,  the  Initial  or 
any  connecting  carrier  must  comply  with  the 
terms  of  the  statute,  and  mnst  within  80  days 
after  notification  obtain  and  give  to  the  ship- 
per the  Information  provided  for  therein. 
This  Is  certainly  a  direct  burden  upon  Inter- 
state commerce,  for  It  affects  most  vitally  the 
law  in  relation  to  that  commerce,  and  pre- 
vents the  exemption  provided  by  a  legal  con- 
tract between  the  parties  from  taking  effect, 
except  npon  terms  which  we  hold  to  be  a 
regulation  of  interstate  commerce.  »  •  • 
The  effect  of  such  a  statute  Is  direct  and  im- 
mediate npon  interstate  commerce.  It  direct- 
ly affects  the  liability  of  the  carrier  of  freight 
destined  to  points  outside  the  state,  with  re- 
gard to  the  transportation  of  articles  of 
commerce;  it  prevoits  a  valid  contract  of 
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exemption  from  taking  effect,  except  upon  a 
very  onerous  condition,  and  It  Is  not  of  that 
class  of  state  legislation  which  has  been  held 
to  be  rathw  an  aid  to  than  a  burden  upon 
such  commerce.  The  statute  In  question  pre- 
vents the  carrier  from  availing  Itself  of  a 
valid  contract,  unless  such  carrier  comply 
with  the  provisions  of  the  statute  by  obtain- 
ing information  which  it  has  no  means  of 
compelling  another  carrier  to  give,  and  yet 
if  the  Information  Is  not  obtained  the  car- 
rier Is  to  be  held  liable  for  the  negligence 
of  another  carrier  over  whose  conduct  it  has 
no  control.  This  Is  not  a  reasonable  regula- 
tion In  aid  of  Interstate  commerce,  but  a  di- 
rect and  immediate  burden  upon  It."  No 
such  objections  can  be  urged  against  sections 
6S0  and  531  of  Kirby's  Digest  The  statutes 
in  the  two  cases  are  wholly  unlike. 

Appellant  failed  to  deliver  the  cotton  on  the 
surrender  and  cancellation  of  the  bills  of 
lading  Issued  therefor,  and  under  the  statutes 
of  this  state  is  liable  to  appellee  for  damages. 
But  appellant  insists  that,  according  to  the 
bills  of  lading,  it  was  to  transi)ort  the  cotton 
to  El  Dorado  and  deliver  It  to  the  care  of  the 
oomprefis  company,  and  that  when  It  did  so, 
it  discharged  its  whole  duty,  and  was  thereby 
relieved  of  further  responsibility.  If  tills 
contention  be  correct,  the  stipulation  in  the 
bills  of  lading,  by  which  appellant  undertook 
to  deliver  the  cotton  to  the  order  of  the 
shipper,  was  meaningless.  According  to  the 
stipulation,  It  conld  not  have  delivered  the 
cotton  except  upon  the  production  of  the  bills 
of  lading  properly  indorsed;  "for  this  was 
notice  to  the  carrier  that  the  shipper  intend- 
ed to  retain  in  his  power  the  ultimate  dispo- 
sition of  the  goods  [cotton]."  The  failure  of 
the  l^al  holder  of  the  bills  of  lading  to  ap- 
pear for  the  purpose  of  receiving  the  cotton 
when  it  reached  its  destination  did  not  re- 
lieve appellant  of  further  responsibility.  But 
under  the  contract  and  the  law  It  had  the 
right  to  store  the  cotton  with  compress  com- 
pany with  authority  and  directions  to  deliver 
it  to  the  person  entitled  to  it  upon  the  pro- 
duction of  the  bills  of  lading  properly  In- 
dorsed. Under  the  contract,  as  shown  by  the 
bills  of  lading,  it  was  relieved  of  liability  on 
account  of  the  storage,  but  not  of  the  failure 
to  deliver  according  to  law.  See  Midland 
National  Bank  v.  Mo.  Pac.  R.  R.  Co.  (Mo.)  S3 
S.  W.  621,  526,  53  Am.  St  Rep.  506. 

Judgment  affirmed. 

McCULLOCH,  J.  (dlBsentinjd.  I  do  not 
agree  with  the  majority  of  the  court  in 
holding  that  the  liability  of  the  railway  com- 
pany for  the  loss  of  the  cotton  in  established 
by  undisputed  evidence,  and  that  the  trial 
court  was  correct  in  directing  a  verdict  for 
the  plaintiff.  The  cotton  was  consigned  to 
the  shipper's  order,  care  of  the  compress  com- 
pany at  EI  Dorado.  The  railway  company 
complied  with  the  contract  by  delivering  it 
to  the  compress  company.  The  language  of 
the  contract  was,  in  effect,  a  selectiom  in  aA- 


ywacfi  by  the  copsignee  of  a  place  of  dellTer> 
and  the  designation  of  an  agent  to  accept 
the  delivery  for  him.  The  consignee  caiuiot 
complain  because  the  carrier  delivered  the  cot- 
ton, at  the  place  and  to  the  agency  designat- 
ed, without  requiring  a  surrender  of  the  bill 
of  lading,  nor  can  the  assignee  of  tbe  con- 
signee complain,  unless  the  statute  qnoted 
In  the  majority  opinion  prohibits  a  delivery 
by  tbe  carrier,  under  the  circumstances  of 
this  case,  without  requiring  a  surrender  of 
the  bill  of  lading.  I  do  not  think  that  tbe 
statute  in  question  has  any  application  to 
the  facts. 

In  tbe  absence  of  any  statute  on  the  snb- 
Ject,  It  is  the  duty  of  a  common  carrier  of 
freight,  either  by  land  ot  water,  when  the 
point  of  destination  Is  reached,  and  the  con- 
signee fails  to  call  for  the  property  or  re- 
fuses to  accept  It,  not  to  abandon  It,  bat  to 
properly  store  it  for  the  benefit  of  tbe  con- 
signee; and  the  carrier  may,  when  It  has 
no  warehouse  of  its  own  for  bulky  freight 
such  as  cotton,  grain,  and  the  like,  discharge 
itself  from  farther  liability  by  placing  the 
goods  in  store  with  a  responsible  warehouse- 
man for  the  benefit  of  the  owner.  When 
thus  delivered  the  warehouseman  so  selected 
becomes  the  agent  and  bailee  of  the  owner. 
The  carrier  is  not  bound  to  provide  storage 
room  of  its  own  for  bulky  freight  of  that 
ctiaracter.  2  Rorer  on  Railroads,  p.  1286; 
Flsk  V.  Newton,  1  Denlo  (N.  Y.)  45,  43  Am. 
Dec.  d4»;  Ala.  &  Tenn.  R.  R.  Co.  t.  Kldd, 
36  Ala.  200;  Navigation  Co.  v.  Marshall,  48 
Ind.  S"*)-,  Merchants'  Dispatch  Co.  v.  Hallock, 
64  111.  284.  There  is  a  clear  distinction  be- 
tween the  duty  of  a  carrier  to  furnish  suit- 
able facilities  for  loading  and  unloading 
freight  and  its  duty  In  respect  to  storage 
of  freight  after  It  reaches  Its  destination. 

The  warehouseman  so  selected,  being  tbe 
agent  of  the  owner  and  not  of  tbe  carrier,  tbe 
latter  Is  liable  to  the  former  for  bis  negli- 
gence. The  measure  of  the  carrier's  duty  Is 
in  tbe  selection  of  a  responsible  and  trust- 
worthy warehouseman.  If  It  exercises  ordi- 
nary care  In  selecting  a  warehouseman  of 
known  reliability  and  delivers  the  freight  to 
him  for  the  benefit  of  the  owner  it  is  not 
responsible  for  any  loss  occurring  thereafto* 
by  reason  of  the  negligence  of  the  warehouse- 
man In  delivering  the  property  to  the  wrong 
person.  Now  the  statute  in  question  does 
not  alter  this  rule  of  law  in  anywise.  Not- 
withstanding the  statute,  a  carrier  is  not 
bound  to  provide  warehouse  room  for  storage 
of  cotton  or  other  bnlky  commodity,  nor  is 
It  compelled  to  keep  the  cotton  in  cars  until 
called  for  by  the  holder  of  tbe  bill  of  lading. 
It  may  stllj  store  with  a  responsible  ware- 
houseman and  thereby  discharge  Itself  from 
further  liability.  In  fact  it  Is  a  feature  of 
tile  transportation  and  handling  of  cotton 
sufficiently  notorious  for  us  to  take  knowl- 
edge of,  that  railroads  do  not  provide  ware- 
houses for  cotton  at  points  of  destination, 
but  that  this  feature  of  the  business  is  taken 
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care  of  by  other  concerns  owning  and  operat- 
ing compresses  and  storage  warehouses  at 
Intermediate  and  terminal  points.  In  the 
face  of  this  universal  costom  I  cannot  be- 
lieve that  the  Legislature  meant  to  change 
the  established  rules  of  law  concerning  the 
duties  of  carriers  In  this  respect,  and  to  re- 
qntre  the  carrier  of  cotton  or  other  bulky 
freight  either  to  provide  at  its  own  expense 
warehouses  for  the  storage  of  snch  freight, 
or  constitnte  as  its  agent  other  warehouse- 
man whom  it  may  select  for  this  purpose. 
This  would  be  carrying  the  effect  of  the  stat- 
ute, in  my  Judgment,  far  beyond  the  obvious 
intention  of  the  lawmakers.  It  seems  to  mb 
that  by  this  statute  It  was  only  intended  to 
prevent  a  delivery  of  the  freight  except  upon 
surrender  of  the  bill  of  lading,  and  that  the 
same  duty  and  responsibility  is  Imposed  upon 
the  warehouseman  after  the  freight  passes 
into  his  hands  for  storage.  In  this  case,  It 
cannot  be  said  that  the  railroad  company 
was  guilty  of  any  negligence  In  the  selection 
ofarespon8lblewar«thouseman.  The  compress 
company  Is  conceded  to  have  been  entirely  re- 
sponsible at  the  time  of  the  delivery  of  the 
cotton.  It  was  the  only  storage  place  for 
cotton  at  that  point  and  was  generally  used 
for  ccHnpress  and  storage  purposes  by  all 
who  shipped  cotton  to  El  Dorado.  Moreover, 
tbe  selection  was  made  by  the  consignor, 
who  was  tbe  consignee,  and  any  negligence 
in  tbe  selection.  If  any,  would  be  chargeable 
to  blm  and  not  to  the  carrier. 

But  it  is  contended  that  the  railway  com- 
pany Is  liable,  In  this  case,  for  the  loss  of 
tbe  cotton  because  its  agent  was  guilty  of 
negligence  in  failing  to  notify  the  manager  of 
the  compress  company  of  the  fact  that  the 
cotton  had  been  consigned  to  shipper's  order. 
Tbe  opinion  of  the  majority  is,  as  I  under- 
stand, based  niwn  this  theory.  I  am  not 
sure  that  under  the  facts  of  this  case,  any 
duty  rested  upon  the  railroad  company  to 
notity  the  compress  company  of  the  nature 
of  the  shipment  The  consignee  having  se- 
lected the  compress  company  as  his  agent  to 
receive  and  store  the  cotton,  it  would  seem  to 
be  his  duty  to  give  the  necessary  notice  that 
tbe  cotton  was  to  be  held  subject  to  his  own 
order.  Be  that  as  it  may,  however,  I  think 
the  trial  court  was  clearly  In  error  in  direct- 
ing a  verdict,  as  it  was  not  shown  beyond 
dispute  that  the  agent  of  the  railroad  com- 
pany failed  to  notify  the  manager  of  the  com- 
press company  that  the  cotton  was  consigned 
to  shipper's  order.  In  the  first  place  this 
Instruction  was  erroneous  because  the  negli- 
gence of  the  railroad  company  In  this  re- 
^rd  was  not  put  in  issue  by  the  pleadings. 
The  complaint  contains  no  allegations  of  neg- 
ligence in  this  respect  It  Is  simply  alleged 
therein  that  tbe  defendant  received  the  cotton 
(or  shipment  and  failed  to  deliver  the  same 
to  plaintiff  as  the  holder  of  the  bills  of  lad- 
ing, and  Judgment  Is  asked,  on  that  account, 
for  the  value  of  the  cotton.  The  plaintiff 
manifestly  relied  iqton  the  force  of  the  stat- 


ute In  prohibiting  a  delivery  without  sur- 
render of  the  bills  of  lading,  and  not  upon 
any  negligence  of  the  carrlw  In  delivering  to 
the  compress  company  without  notice  of  the 
nature  of  tbe  consignment  Tbe  court  in  di- 
recting a  verdict  on  this  question  did  so 
upon  a  charge  of  negligence  not  set  forth  In 
the  pleadings.  In  the  next  place  the  direc- 
tion was  erroneous  because  the  testimony 
was  conflicting  as  to  whether  proper  notice 
was  given  and  It  should  have  been  submitted 
to  the  Jury. 

The  railroad  station  agent  testified  that 
the  book  from  which  the  manager  of  the 
compress  company  checked  up  the  cotton  and 
signed  receipts  for  same,  showed  that  the 
cotton  had  been  consigned  to  shipper's  order. 
The  Jury  would  have  been  Justified  in  finding 
from  this  that  the  manager  received  informa- 
tion as  to  the  nature  of  the  consignment  and 
that  the  cotton  must  be  held  subject  to  the 
shipper's  order.  It  Is  true  that  on  cross- 
examination  of  the  witness  the  plaintiff 
undertook  to  discredit  this  testimony  by  show- 
ing the  letters  "S.  O.,"  meaning  "shipper's 
order,"  appeared  written  in  the  book  In  a  dif- 
ferent handwriting  from  that  of  the  other 
memoranda.  The  witness  admitted  that  this 
appeared  to  be  true  in  some  Instances,  but 
he  does  not  say  when  it  was  written  or  that 
It  might  have  been  added  after  the  delivery 
of  the  cotton  and  signing  of  the  memoranda 
in  the  book,  and,  taking  the  whole  of  his 
testimony,  the  Jury  might  have  found  from 
It  that  the  letters  "S.  O."  were  a  part  of  the 
memoranda  In  the  book  when  signed  by  the 
manager  of  the  compress  company  and  that 
It  conv^ed  the  necessary  information  to 
the  latter.  The  manager  of  the  compress 
company,  who  received  the  cotton,  was  Intro- 
duced as  a  witness  by  plaintiff  and  testified 
concerning  the  transactions  but  he  does  not 
say  positively  that  the  letters  "S.  O."  were 
not  in  the  book  when  he  signed  it.  He 
merely  said  that  "If  It  did  I  don't  remember 
ever  seeing  It  In  there."  I  thhtk  the  major- 
ity opinion  Is  Inaccurate  In  the  statement 
that  the  letters  "S.  O."  appear  to  be  upon  the 
book,  but  were  "placed -there  after  the  cotton 
was  delivered."  There  was  sufficient  evi- 
dence to  go  to  the  Jury  upon  the  question  of 
defendant's  negligence  in  delivering  the  cot- 
ton to  the  compress  company  without  direc- 
tions or  informatioa 

Moreover,  tbe  undisputed  testimony  shows 
that  the  compress  company  and  the  Alphin 
&  Lake  Cotton  Company,  two  corporations, 
were  under  the  same  management  B.  H. 
Lake  was  the  active  controlling  officer  In 
both  and  directed  the  business  and  affairs  of 
each.  He  purchased  the  cotton  for  the  Al- 
phin &  Lake  Cotton  Company  and  directed 
the  method  of  shipment;  the  cotton  was 
handled  by  tbe  compress  company  under  his 
management  and  direction,  and  he  shipped 
It  out  from  the  compress  company.  He  Is 
the  Individual  who  Is  solely  responsible  for 
the  diversion  of   the  cotton.    Under  those 
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circumstances  I  think  It  would  be  a  mani- 
fest injustice  to  charge  the  railroad  company 
with  negligence  in  failing  to  give  informa- 
tion to  the  compress  company  of  facts 
which  it  already  knew  through  the  man  who 
was  controlling  and  directing  its  affairs  and 
business  In  handling  this  cotton.  At  least, 
It  seems  to  me  that  this  situation  was  suffi- 
cient to  go  to  the  Jury  on  the  question  of 
negligence,  for,  if  the  compress  company  al- 
ready knew  that  the  cotton  was  to  be  held 
subject  to  the  shipper's  order,  the  railroad 
company  should  not  be  charged  with  negli- 
gence in  falling  to  again  give  information 
of  that  fact,  nor  could  the  negligence  of  the 
railroad  company  under  those  circumstances 
be  the  proximate  cause  of  the  loss  of  the 
cotton. 

The  judgment  should.  In  my  opinion,  be 
reversed,  and  the  cause  remanded. 


WESTERN  XJNION  TEU  CO.  v.  FOBD. 
(Supreme  Ooort  of  Arkansas.    Feb.  3,   1906.) 

1.  Teixobafhb  AifD  TmliKphones  —  BeouIa/i- 
MON  OF  Omam  Houbs  oh  Holida.T8— B«a.- 

SORABI.BnES3. 

A  rule  of  a  tele^aph  company  fixing  the 
office  hours  on  holidays  from  8  to  10  a.  m.,  and 
from  4  to  6  p.  m.,  is  a  reasonable  regulation. 

2.  Same— AcTioH  foe  Delay  in  Delivebiks 
Messages— BviDENOB—lNaTBUcTiONS. 

Where,  In  an  action  against  a  telegranh 
company  for  delay  in  delivering  a  message,  tno 
evidence  showed  that  the  message  was  received 
at  the  office  of  delivery  at  1 :45  p.  m.  on  a  holi- 
day ;  that  DO  effort  was  made  to  deliver  it  to  the 
sendee  until  about  4 :45  p.  m.  and  that  it  was  not 
delivered  until  about  10  o'clock  the  following 
day ;  and  that  the  mles  of  the  company  fixed 
the  office  hours  on  holidays  from  8  to  10  a.  m. 
and  from  4  to  6  p.  m. — an  instruction  that  the 
company  was  justified  in  observing  holidays  and 
if  the  delay  was  due  to  the  observance  of  the  day 
as  a  holiday  the  company  was  not  liable  was 
properly  refused  because  calculated  to  lead  the 
jury  to  understand  that  the  observance  of  the 
holiday  excused  the  company  from  diligence  in 
delivering  the  message  while  it  was  boand  to 
exercise  diligence  consistent  with  its  reason- 
able rules. 

3.  Appead— Gbound  of  Objection— Rbfubai. 

OF  Request  fob  Inbtbuction— Requisites. 

A  party  who  has  not  asked  for  a  proper  in- 
struction cannot  complain  of  the  refusal  to  give 
an  improper  one. 

4.  Telegbafhs  and  Telephones— Delay  in 
Delivebino  Mesbaob  —  Negligence  of 
Sendee- ElFFECT. 

In  an  action  a^rainst  a  telegraph  company 
for  delay  in  delivenng  a  message,  a  finding  of 
negligence  on  the  part  of  the  sender  in  fail- 
ing to  give  a  specific  address  of  the  sendee  does 
not  excuse  the  company  from  a  negligent  fail- 
nre  to  deliver. 

[EJd.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones.  {  32.] 

5.  Same  —  Nkolioenob  of  Company— Evi- 
dence. 

Evidence  In  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message  ex- 
amined, and  held  to  support  a  finding  of  ac- 
tionable negligence  on  the  company's  part. 

6.  Same— Uecoveby  fob  Mental  Anguish— 
Statutes- Applicabilitt. 

^e  statute  providing  that  all  telegraph 
companies  doing  business  in  the  state  shall  be 


liable  for  mental  anguish  lesultfng  trom  n^ll- 

gence  in  receiving,  transmitting,  or  delivenns 
messages,  authorizes  a  recovery  for  mental  an- 
^ish  where  the  negligence  occurred  and  the 
injury  was  suscained  in  the  state,  though  such 
damages  are  not  recoverable  in  the  state  whence 
the  message  was  sent. 

Appeal  from  Circuit  Court,  Miller  County; 

James  S.  Steel,  Special  Judge. 

Action  by  Belle  Ford  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  damages  for 
delay  in  the  delivery  of  a  telegram.  TUe 
plaintiff  resided  at  Tezarkana,  Ark.,  and  bad 
a  sister  at  Carthage,  Mo.  Her  sister  died  on 
January  1,  1904,  at  an  early  hour  In  the 
morning,  and  about  11 :30  o'clock  on  that  day 
Jennie  Harding,  a  niece  of  plaintiff,  delivered 
to  defendant  company  for  transmission  the 
following  telegram  directed  to  plaintiff : 
"Joplln,  Ma,  January  1,  1904.  Mrs.  Belle 
Ford,  Texarkana,  Ark.  Tour  sister  is  dead 
can  you  come?  Answer  to  Carthage. 
[Signed]  Jennie."  The  message  was  re- 
ceived at  the  Texatkana  office  at  1 :45  the 
same  day,  but  was  not  delivered  to  plaintiff 
until  the  following  day,  January  2,  1904, 
about  10  o'clock.  It  is  alleged  that  the  serv- 
ants of  defendant  were  guilty  of  negligence 
in  the  delivery  of  the  message;  that  the  fu- 
neral of  plaintiff's  sister  was  held  on  Janu- 
ary 2d,  at  Jopllu;  that  plaintiff  could  and 
would  have  left  Texarkana  at  7:30  p^  lu.  on 
January  1st,  so  as  to  reach  Joplln  in  time  to 
be  present  at  the  funeral  had  she  received  the 
telegram  in  time;  and  that  on  account  of  the 
disappointment  in  not  being  able  to  attend  ber 
sister's  funeral,  she  suffered  great  anguish 
and  thereby  sustained  damages  in  the  sum  of 
$1,000,  for  which  she  prayed  judgment.  The 
defendant  answered,  denying  negligence  on 
the  part  of  its  servants,  and  alleging  that  the 
delay  in  delivery  of  the  message  was  due 
solely  to  the  negligence  of  the  sender  in  fall- 
ing to  give  a  sufficient  address  of  the  seude<>. 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  in  the  sum  of  $500  damages;,  and 
the  defendant  appealed. 

Oeorge  H.  Fearons  and  Bose,  Hemingway 
&  Rose,  for  appellant  W.  H.  Arnold,  for 
appellee. 

McCULIiOCH,  J.  (after  stating  the  facts). 
1.  Appellant  assigns  as  error  the  rfefnsal  of 
the  trial  court  to  give  the  following  Instruc- 
tion: "You  are  instructed  that  the  defend- 
ant is  justified  in  observing  the  usual  holi- 
days, and  if  you  find  that  the  delay  In  deliv- 
ering the  message  sued  on  was  due  in  any 
degree  to  the  observance  by  the  defendant  of 
January  1  as  a  holiday,  to  that  extent  you 
will  bold  the  defendant  free  from  blame." 
The  rules  of  the  company  provide  that  on 
holidays  the  office  hours  shall  be  from  8  to 
10  a.  m.  and  from  4  to  6  p.  m.  Texarkana 
being  the  repeating  station  for  messages  en 
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tonte  to  Texas,  an  <q;)erator  remains  aa  dnty 
all  day  tfi  keep  the  repeater  In  order,  and  the 
message  In  Question  was  received  at  1:45 
p.  m.  by  this  operator,  who  placed  it  on  a 
book  in  the  office,  and  no  effort  was  made  to 
deliver  it  to  the  sendee  until  the  return  of 
the  delivery  clerk  to  the  office  about  4:46 
p.  m.  A  telegraph  company  may  fix  reason- 
able hours  for  the  receipt  and  delivery  of 
messages,  and  the  question  whether  such 
regulation  is  reasonable,  or  unreasonable,  is 
one  of  law  for  the  court  to  declare.  W.  D. 
Tel.  Co.  V.  Love-Banks  Co.,  73  Ark.  206,  88 
S.  W.  949.  The  regulation  shown  in  this 
case  to  have  been  promulgated  by  the  com- 
Dany,  fixing  office  hours  on  holidays,  seems 
to  be  reasonable,  and  it  would  have  been 
the  duty  of  the  court,  if  requested,  to  have 
so  declared  to  the  Jury.  But  the  instruction 
in  question  does  not  embody  any  such  decla- 
ration. It  says  nothing  about  reasonableness 
of  the  regulation,  but  tells  the  Jury  broadly 
that  the  company  was  free  from  blame  if 
tlie  delay  was  due  to  observance  of  the  trail- 
day.  It  was  misleading,  as  the  Jury  might 
have  understood  from  It  that  observance  of 
the  holiday  excused  the  company  from  dili- 
gence in  delivering  the  message.  Under  the 
law  the  company  was  bound  to  exercise  due 
diligence,  consistent  with  its  reasonable  rules. 
In  seeking  to  make  a  delivery  of  the  message, 
and  was  liable  for  any  negligence  In  this  re- 
gard. Appellant  cannot,  without  having  ask- 
ed for  a  proper  instruction  on  the  subject, 
complain  of  the  refusal  of  the  court  to  give 
an  improper  one. 

2.  It  is  contended  that  the  evidence  was 
not  sufficient  to  sustain  the  charge  of  negli- 
gence against  appellant,  and  that  the  delay 
in  delivery  of  the  message  was  due  solely 
to  tbe  negligent  failure  of  the  sender  to  give 
a  sufficient  address  of  the  sendee.  This  was 
a  question  of  fact  for  the  Jury  and  we  think 
the  evidence  was  sufficient  to  warrant  the 
finding.  Tbe  sender  may  have  been  guilty 
of  negligence  In  failing  to  give  a  speciflo 
address,  but  the  company  accepted  the  mes- 
sage and  undertook  to  transmit  it  and  to  ex- 
ercise due  diligence  in  promptly  delivering  it 
The  deficiency  in  the  address  was  a  proper 
matter  for  tbe  Jury  to  consider,  and  doubt- 
less they  did  consider  it,  in  determining 
whether  diligence  Was  exercised  In  search- 
ing for  the  addressee  to  deliver  the  message. 
But  a  finding  of  negligence  on  the  part  of 
the  sender  in  this  respect  would  not  have  ex- 
cused tbe  company  from  a  negligent  failure 
to  deliver.  The  proof  shows  that  the  plain- 
tiff was  living  with  her  husband  J.  A.  Ford, 
only  a  few  blocks  from  the  telegraph  office 
in  tbe  business  portion  of  the  city  of  Texar- 
kana.  The  name  of  J.  A.  Ford  appeared  in 
tile  telephone  directory  and  upon  a  sign  over 
the  door  of  his  place  of  business.  The 
wberealwats  of  plaintUF  were  ascertained 
tbe  next  day,  and  the  message  delivered  to 
ber  by  tbe  messenger  through  inquiry  at  ber 
92  S.W^-S4 


husband's  place  of  business.  Her  name,  stat- 
ed in  the  face  of  the  message,  indicated  that 
she  was  a  married  woman.  Tbe  Jury  could 
rightfully  conclude  tliat  due  diligence  requir- 
ed the  servants  of  the  company  to  Inquire 
for  piaintifT  of  a  man  bearing  the  name  of 
Ford  who  was  so  accessible  by  telephone  as 
her  husband  was  shown  to  have  been.  We 
cannot  say  that  the  Jury  were  not  warrant- 
ed in  finding  negligence  under  these  circum- 
stances. 

8.  Learned  counsel  next  contend  that  there 
can  be  no  recovery  in  tblS  case  l>ecause  tbe 
message  was  sent  from  a  point  in  Missouri 
where  the  law  does  not  authorize  recovery 
of  damages  for  mental  anguish  unaccom- 
panied by  physical  suffering.  An  instruction 
to  this  ^ect  was  asked  by  appellant  and 
refused  by  the  court  The  statutes  of  this 
state  provide  that  "all  telegraph  companies 
doing  business  in  this  state  shall  be  liable 
in  damages  for  mental  anguish  or  suffering, 
even  ta  the  absence  of  bodily  injury  or  pe- 
cuniary loss,  for  negligence  In  receiving, 
transmitting  or  delivering  messages;  and  in 
all  actions  under  this  section  the  Jury  may 
award  such  damages  as  tbey  conclude  result- 
ed from  the  negligence  of  tbe  said  telegraph 
company."  Tbe  cause  of  action  arose  in 
this  state  by  reason  of  the  negligent  act  in 
failing  to  promptly  deliver  the  message  hav- 
ing occurred  here.  Tbe  authorities  on  tills 
question  are  not  entirely  harmonious,  but  we 
think  the  weight  of  authority  supports  the 
view  that  the  law  of  this  state  as  to  the  meas' 
ure  of  damages  sbould  control,  and  this  view 
is  consonant  with  sound  reason.  2  Wharton, 
Conflict  of  Laws.  p.  1086;  Harrison  v.  W.  U. 
Tel.  Co.  (S.  C.)  61  S.  B.  119;  Gray  v.  Same, 
108  Tenn.  39,  64  S.  W.  1063.  56  L.  E.  A.  301, 
91  Am.  St  Rep.  106;  Howard  v.  Same  (Ky.) 
84  S.-W.  764;  W.  U.  Tel.  Co.  v.  James,  162 
U.  S.  650.  16  Sup.  Ct  934,  40  L.  Ed.  1105. 
It  will  be  observed  that  our  statute  does  not* 
make  tbe  right  to  recover  such  damages  de- 
pend upon  any  contractual  relation  existing 
between  the  telegraph  company  and  the  per- 
son Injured  by  its  negligence,  but  declares 
in  broad  terms  that  all  telegraph  companies 
doing  business  In  tbe  state  shall  be  liable 
for  mental  anguish  for  negligence  In  receiv- 
ing, transmitting,  or>deIlverlng  messages.  In 
fact  the  right  of  an  addressee  to  recover  dam- 
ages at  all  Is  not  based  upon  contract',  as  none 
exists.  "The  true  view,"  says  Mr.  Thompson, 
"which  seems  to  sustain  the  right  of  action 
in  the  receiver  of  the  message,  or  in  the  per- 
son addressed,  where  It  Is  not  delivered,  is 
one  which  elevates  the  question  above  tbe 
plane  of  mere  privity  of  contract  and  places 
It  where  it  belongs,  upon  the  public  duty 
which  the  telegraph  company  owes  to  any 
person  beneficially  Interested  In  the  message, 
whether  the  sender,  or  his  principal,  where 
he  Is  agent  or  the  receiver,  or  his  principal 
where  he  is  the  agent"  Thompson  on  Elec- 
tricity, I  427. 


Digitized  by 


Google 


530 


82  SOUTHWESTERN  RBPOBTBR. 


(Ark. 


While  thla  precise  question  was  not  pre- 
sented in  the  case  of  Peay  t.  W.  U.  Tel.  Co., 
64  Ark.  538,  43  S.  W.  965,  89  U  B.  A.  463, 
the  tttwA  of  that  decision  was  to  sustain  the 
right  of  recovery  In  the  case  at  bar.  The 
Peay  Case  was  decided  before  the  enactment 
of  the  present  statute  allowing  recovery  for 
mental  anguish  unaccompanied  by  physical 
injury  and  the  court,  declining  to  follow  the 
so  called  Texas  rule,  held  that  no  recovery 
could  be  had.  In  that  case  the  message  was 
sent  from  a  point  in  the  state  of  Kentucky 
where  such  damages  were  allowable,  so  If 
the  doctrine  contended  for  now  by  appellant 
is  declared  to  be  the  law,  the  Kentucky  rule 
should  have  been  enforced  in  the  Peay  Case 
and  the  recovery  for  mental  anguish  allowed. 
While  as  said  before,  this  question  was  not 
discussed  In  the  Peay  Case  and  may  have 
been  overlooked  by  both  court  and  counsel, 
yet  the  effect  of  the  decision  serves  to  neg- 
ative any  intention  on  the  part  of  the  law- 
makers to  adopt  the  Texas  doctrine  in  fall. 
The  present  statute  was  obviously  enacted  by 
the  Legislature  in  order  to  change  the  rule 
announced  in  the  Peay  Case  as  to  the  right 
to  recover  such  damages,  and  if  we  indulge 
in  any  speculation  at  all,  as  to  the  motive 
and  Intention  of  the  lawmakers,  we  must 
say  that  the  statute  was  passed  with  a  full 
knowledge  of  the  decision  of  this  court  hold- 
ing that  no  such  damages  were  recoverable 
in  this  state  for  negligence  in  delivering  a 
message  here,  which  had  been  sent  from  a 
state  where  such  damages  were  allowed.  A 
somewhat  similar  question  came  before  this 
court  recently  In  the  case  of  Arkansas  Son. 
Ry.  Co.  V.  German  National  Bank,  92  S.  W. 
622,  in  construing  the  effect  of  the  statute  of 
this  state,  as  applicable  to  A  shipment  of 
freight  from  another  state,  prohibiting  the 
delivery  by  a  carrier  of  freight  without  snr- 
roider  of  the  bill  of  lading.  The  freight 
was  shipped  from  a  point  In  Louisiana  to  a 
point  in  Arkansas,  and  delivered  here  with- 
out surrender  of  the  bill  of  lading.  Dam- 
ages were  sought  to  be  recovered  on  the 
ground  that  the  delivery  was  in  violation  of 
the  statute.  The  court  held  that  the  statute 
was  applicable  and  enforcible,  though  the 
contract  of  affreightment  was  made  in  another 
state.  The  court  quoted  with  approval  the 
following  langnage  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.  v.  Solan,  169  U. 
S.  133,  18  Sup.  Ct  289,  42  L.  Ed.  688.  "A 
carrier  exercising  his  calling  within  a  partic- 
ular state,  although  engaged  In  the  business, 
is  answerable,  according  to  the  law  of  the 
state,  for  acts  of  nonfeasance  or  of  misfeas- 
ance committed  within  its  limits.  If  he 
fails  to  deliver  goods  to  the  proper  consignee 
at  the  right  time  and  place;  or  if  by  n^ll- 
gence  in  transportation  he  Inflicts  injury  upon 
the  person  of  a  passenger  brought  from  an- 
other state,  the  right  of  action  for  the  con- 
sequent damage  Is  given  by  the  local  law." 


We  need  not,  and  do  not,  decide  what 
would  be  the  effect  of  the  statute  tf  the  act 
of  negligence  complained  of  had  occurred  in 
the  state  of  Missouri  whence  the  message 
was  sent  That  question  does  not  arise  in 
this  case.  But  we  do  hold  that  when  the 
act  of  negligence  occurred  here,  and  the  in- 
jury was  sustained  here,  the  statute  is  oi- 
forclble  and  gives  the  right  to  recover  dam- 
ages for  mental  anguish,  even  though  such 
damages  are  not  recoverable  in  the  state 
whence  the  message  was  sent. 

Judgment  affirmed. 


STELLE  V.  STATE. 
(Supreme  Court  of  Arkansas.    Jan.  13,  1906.) 

1.  Cbdukai,    JjAM—Tna    or    Ofrnsk— Nk- 

CESSITT  OF  PBOVIKQ. 

Under  Kirby's  Dig.  I  2106,  providing  that 
no  i)erson  shall  be  prosecuted  for  an  offense  leas 
than  a  felony  unless  the  indictment  be  found 
within  one  year  after  the  commission  of  the 
offense,  it  devolves  upon  the  state  in  all  prosecu- 
tions for  misdemeanora  to  prove  the  commission 
of  the  offense  within  one  year  next  before  the 
finding  of  the  indictment. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  U  271,  725.] 

2.  INTOXICATINO    LlOUOBS  —  IlXKOAI.    SaIX — 

EVIDENCK    AS   TO    TIME. 

Kirby's  Dig.  I  2106,  provides  that  no  per- 
son shall  be  prosecuted  for  an  offense  less  than 
felony  unless  an  indictment  be  found  within  one 
j^ear  after  the  commission  of  the  offense.  An 
mdictment  for  illegally  selline  liquor  waa  re- 
turned on  Februarv  18,  1904,  and  the  trial 
was  had  on  September  20,  1905.  Tiie  prosecu- 
ting witness  waa  asked  whether  he  had  bought 
liquor  from  defendant  "at  any  time  within  12 
months  before  the  18th  day  of  February,  1904." 
The  witness  answered  that  he  had.  He  was 
then  asked,  "About  when  was  that?"  and  re- 
plied that  he  conld  not  tell  the  exact  time,  but 
that  it  was  over  two  yeara  before  the  trial. 
There  was  no  other  testimony  as  to  the  time  of 
sale.  Held,  that  the  two  answers  of  the  wit- 
ness were  not  in  conflict,  and  construed  together 
they  fixed  the  time  of  the  commission  of  the 
offense  at  some  time  between  February  18  and 
September  20,  1903,  and  consequently  within 
one  year  next  before  the  filing  of  this  indict- 
ment. 

3.  Save  —  LiqnoBS  Pbohibitsd  —  Mbdicinai. 
Pbeparations. 

Evidence  of  a  sale  of  "Peruna"  by  one  not 
licensed  to  sell  liquor,  that  Peruna  is  intoxicat- 
ing, and  that  it  is  used  as  a  beverage,  author- 
izes a  conviction  of  an  illegal  sale  of  liquor, 
although  the  sale  was  made  in  good  faith  and 
In  the  belief  that  the  Peruna  was  to  be  used  as 
a  medicine. 

Appeal  from  Circuit  Court,  Pike  County; 
James  S.  Steel,  Judge. 

C.  E.  Stelle  was  convicted  of  selling  liquor 
without  a  license,  and  appeals.    Affirmed. 

J.  C.  PInnix,  W.  P.  Feazel,  and  W.  C 
Bogers,  for  appellant.  Robert  L.  Rogers, 
Atty.  Oen.,  for  the  State. 

McCULLOCH,  J.  The  appellant  was  con- 
victed under  an  Indictment  charging  bim  with 
having  sold  intoxicating  liquor  without  li- 
cense. The  testimony  is  undisputed  and  the 
court  instructed  the  Jury  to  return  a  verdict 


Digitized  by  VjOOQIC 


Ark.) 


ST.  LOUIS  SOUTHWESTERN  BY,  CO.  v,  CLAY  GIN  CO. 


631 


of  gnllty,  irblch  was  done,  tbe  lowest  ponlsh- 
ment  provided  by  tbe  statute  being  Inflicted. 

Appellant  sold  to  one  Kelly  an  intoxicating 
compound  called  "Peruna,"  whicb  was  used 
as  a  beverage.  He  contends  tbat  the  evidence 
did  not  warrant  tbe  instruction  of  tbe  court 
and  conviction,  because  It  failed  to  sbow  tbat 
the  alleged  offense  was  committed  within  one 
year  next  before  the  finding  of  tbe  indictment, 
or  tbat  he  sold  the  liquor  to  be  drunk  as  a 
beverage.  Tbe  statute  provides  that  "no  per- 
son shall  be  tried,  prosecuted,  and  punished 
for  any  offense  less  than  a  felony  unless  tbe 
indictment  be  found  within  one  year  after  tbe 
conunisBlon  of  the  offense"  (Klrby's  Dig.  | 
2106)  and  in  all  prosecutions  for  misdemean- 
ors it  devolves  upon  the  state  to  prove  tbe 
commission  of  the  offense  within  that  time. 
Dixon  v.  State,  67  Ark.  495,  66  S.  W.  85a 
Tbe  indictment  in  this  case  was  returned 
by  the  grand  Jury  of  Pike  county  on  Febm- 
ary  18, 1901,  and  the  trial  was  had  on  Septem- 
ber 20,  1905.  The  only  evidence  as  to  time 
of  sale  of  the  liquor  Is  tbe  testimony  of  wit- 
ness Kelly  as  follows:  "Q.  Mr.  Kelly,  have 
you  bought  any  Peruna  from  Mr.  Stelle  at 
any  time  within  12  months  before  the  18th 
day  of  February,  1904?  If,  so,  tell  the  jury 
how  much  you  bought  and  what  you  paid  for 
it  A.  Why,  I  bought  a  bottle  of  Peruna 
from  Capt  Stelle  and  gave  him  a  dollar  for 
it  Q.  About  when  was  that?  A.  I  couldn't 
ten  yon  exactly  what  time  it  was.  It  has 
been  two  years  ago  and  over."  Two  years 
prior  to  the  date  of  the  trial  would  carry  it 
back  to  September,  1908,  five  months  before 
the  finding  of  tbe  indictment.  The  answer 
elicited  from  the  witness  by  the  first  ques- 
tion quoted  above  fixes  the  time  of  the  com- 
mission of  the  offense  on  a  date  within  one 
year  before  tbe  finding  of  tbe  indictment 
The  answa  to  tbe  next  question  leaves  the 
precise  date  in  uncertainty,  but  does  not  con- 
tradict the  first  answer.  It  fixes  a  date  more 
than  two  years  before  the  trial,  but  not  neces- 
sarily more  than  a  year  before  the  indict- 
ment was  returned.  Tbe  two  answers  are 
not  in  confiict,  and,  reading  them  together, 
it  fixes  the  commission  of  the  offense  some 
time  between  February  18  and  September  20, 
1903.  This  was  undisputed  and  warranted  a 
peremptory  instruction  so  far  as  that  ques- 
tion was  concerned.  Appellant  testified  in 
his  own  behalf,  and  detailed  the  circum- 
stances attending  the  sale  of  the  liquor  to 
Kelly,  but  was  not  asked  about  the  time  of 
tbe  sale  and  gave  no  testimony  on  that  point 

Appellant  next  contends  that  he  committed 
no  offense  because  he  sold  the  liquor  as  a 
medicine  and  not  as  a  beverage.  Or,  rather 
tliat  there  was  a  conflict  In  the  testimony 
apon  that  question  and  it  should  have  been 
submitted  to  tbe  jury.  It  Is,  however,  es- 
tablished by  the  testimony  in  the  record  be- 
yond dispute  that  Peruna  Is  Intoxicating,  that 
It  was  used  as  a  beverage,  and  that  appel- 
lant sold  it  without  having  previously  obtain- 
ed a  license.    This  Is  sufficient  to  warrant  a 


conviction.  If  tbe  liquor  is  Intoxicating  it 
is,  under  the  statute,  unlawful  to  sell  it  for 
any  purpose.  It  is  no  defense  to  say  that, 
notwithstanding  the  fact  that  tbe  liquor  is 
intoxicating,  it  is  sold  for  use  as  a  medicine. 
If  such  were  held  to  be  the  effect  of  the 
statute,  whisky  could  be  sold  without  a  license 
as  a  medicine.  This  court  has,  however,  re- 
peatedly held  to  the  contrary.  Woods  v. 
State,  36  Ark.  36,  38  Am.  Rep.  22;  Flower 
V.  State,  39  Ark.  209;  Chew  v.  Stete,  43  Ark. 
361;  Battle  v.  State,  61  Ark.  97,  10  S.  W.  12. 
"In  this  state  no  one  can  lawfully  sell  in- 
toxicating liquors  witbout  first  procuring  a 
license  from  the  county  court  of  his  county, 
A  druggist  cannot  sell  them  without  license  as 
as  medicine  upon  the  description  of  a  physi- 
cian." Chew  V.  State,  supra.  The  statute, 
in  plain  terms,  forbids  the  sale  for  any  pur- 
pose without  license  of  any  Intoxicating 
liquor  which  may  be  used  as  a  beverage. 
Crawford  v.  State,  60  Ark.  360,  63  S.  W.  801; 
Bradshaw  v.  State  (Ark.)  88  S.  W.  1061. 
The  seller  must  acquaint  himself  with  fhe 
contents  of  the  liquid  preparation  he  Is  sell- 
ing and  If  it  is  one  of  tbe  liquors  under  the 
ban  of  the  law,  "or  contains  tbe  elements 
necessary  to  constitute  an  intoxicating  liquid 
in  such  form  as  It  may  be  used  as  a  bever- 
age," It  Is  unlawful  to  sell  the  same  even 
though  tbe  seller  do  so,  thinking,  In  good 
faith,  that  it  Is  to  be  used  as  a  medicine. 
Judgment  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  ▼. 

CLAT  GIN  CO. 
(Supreme  Court  of  Arkansas.    Jan.  6,  1906.) 

1.  GabRIEBS  —  DlBCBnilKATION  —  Stattttes  — 

CONSTBUCTION. 

Kirby's  Dig.  |  6804,  making  It  unlawfal 
for  carrlov  to  make  any  preference  in  furnish- 
ing cars,  and  requiring  them  to  furnish  without 
discrimination  sufficient  facilities  for  the  car- 
riage of  freight,  is  but  declaratory  of  the  com- 
mon law,  making  it  the  duty  of  carriers  to 
furnish  facilities  for  the  transportation  of 
freight  offered  in  the  regular  course  of  business, 
but  without  requiring  them  to  furnish  facilities 
for  an  unprecedented  rush  of  business,  and  • 
carrier  unable  to  furnish  cars  for  all  shippers, 
by  reason  of  an  unexpected  rush  of  businessj 
must  furnish  such  cars  as  it  has  to  all  shippers, 
without  discrimination. 

2.  Save— FAiLxmE  to  Fttbrish  Cabs— Excuse. 

In  an  action  against  a  carrier  for  failure 
to  furnish  cars  for  the  carriage  of  freight,  the 
evidence  showed  that  there  was  a  shortage  in 
cars  by  reason  of  an  extraordinary  accumula- 
tion of  freight;  that  the  carrier  had  seven  cars 
per  mile  for  each  mile  of  its  main  line  and 
branches,  which  compared  favorably  with  other 
carriers  in  that  part  of  the  country ;  that  it, 
in  anticipation  of  new  business,  ordered  1,5(X) 
new  freight  cars,  which  it  thought  would  be 
sufficient  to  handle  the  business.  Held,  that  the 
carrier  was  not  liable;  it  being  bound  only 
to  provide  reasonable  facilities  for  the  carriage 
of  freight  offered  in  the  regular  course  of  bud- 
ness. 

3.  Same  —  DiscBiMiNATiow    in    FtrnwiBHiNS 
Cars— Evidence — Sufficiency. 

On  the  issue  whether  a  carrier  discrimi- 
nated against  plaintiff  and  in  favor  of  a  rival 
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shipper,  die  evidence  allowed  that  tlie  stiippers 
were  given  substantially  the  same  facilities  for 
transportation ;  that  in  one  month  plaintitE  was 
given  five  cars  and  the  rival  shipper  six;  that 
in  another  month  plaintiff  received  ten  cars, 
while  the  rival  shipper  received  seven;  that  in 
another  month  each  received  seventeen  cars. 
It  was  also  shown  that  from  the  Sd  to  the  10th 
of  the  last  month  the  plaintiff  received  only 
three  cars,  while  his  rival  received  six.  Held, 
insufficient  to  show  a  discrimination  in  viola- 
tion of  Kirby's  Dig.  §  6804,  making  it  the  duty 
of  carriers  to  furnish  without  discrimination 
facilities  for  the  transportation  of  freight. 

Appeal  from  Circuit  Court,  Clay  County ; 
Allen  Hughee,  Judge. 

Action  by  the  Clay  Gin  Company  against 
the  St  Louis  Southwestern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

On  the  3d  day  of  August,  1903,  the  appel- 
lee Instituted  this  action  against  the  appel- 
lant, and  alleged  it  was  a  railway  corpora- 
tion operating  a  line  as  a  common  carrier 
in  Missouri  and  Artcansas,  and  the  appellee 
was  In  the  months  of  October,  November,  and 
December,  1902,  engaged  In  shipping  cotton 
seed  from  the  town  of  Rector,  In  Clay  county. 
Ark.,  to  a  customer  at  Cairo,  111.,  and  that 
during  said  months  It  had  for  shipment  (35 
tons  of  seed  of  the  market  value  of  $16 
per  ton,  which  were  to  be  shipped  over  ap- 
pellant's line,  and  it  made  demand  through 
appellant's  agents  at  Rector  for  cars  to  ship 
said  seed,  and  the  appellant  negligently 
failed  and  refused  to  provide  transportation 
for  the  same,  and  that  by  reason  of  said 
failure  said  seed  rotted,  whereby  appellee  was 
damaged  In  the  sum  of  $850.  The  appellant 
answered  and  denied  It  at  the  time  men- 
tioned, or  any  other  time,  either  carelessly, 
negligently,  or  otherwise  failed  and  refused 
to  furnish  and  provide  transportation  for 
the  shipment  of  appellee's  cotton  seed,  and  de- 
nted that,  by  reason  of  its  failure  to  fur- 
nish cars  for  the  shipment  of  same,  any  part 
of  the  seed  rotted  or  spoiled,  and  denied 
plaintiff  was  damaged  In  the  sum  of  $850,  or 
In  any  other  sum.  Appellant  further  al- 
lied: That  It  was  engaged  in  transporting 
Interstate  commerce,  and  the  freight  men- 
tioned for  shipment  was  to  be  transported 
out  of  the  state  of  Arkansas  through  the  state 
of  Missouri,  and  therefore  became  Interstate 
freight,  and  under  the  laws  It  had  to  furnish 
cars  and  facilities  to  nil  of  Its  patrons  alike; 
that,  at  the  time  It  was  claimed  the  seed 
rotted  and  spoiled,  there  was  an  usual  and 
nneipected  demand  for  cars  from  the  vari- 
ous shippers  of  such  products  as  cotton, 
cotton  seed,  wheat,  com,  flour,  lumber,  cat- 
tle, horses,  hogs,  and  many  other  classes  of 
freight,  and  on  account  of  the  unexpected 
and  extraordinary  demand  for  cars  It  was 
unable  to  supply  the  demands  during  the 
months  of  October,  November,  and  December ; 
that  It  apportioned  its  cars  to  the  various 
shippers  In  proportion  to  the  respective  wants 
and  needs  as  fairly  and  equitably  as  it  was 
possible  for  it  to  do. 


The  proof  on  behalf  of  appellee  showed 
that  during  the  months  of  October  and  No- 
vember It  tendered  to  appellant  cotton  seed 
for  shipment  in  car-load  lots,  and  demanded 
cars  for  such  shipment;  that  appellee  failed 
to  furnish  It  the  cars  It  needed;  and  that, 
on  account  of  its  failure  to  get  the  necessary 
cars.  It  lost  65  tons  of  cotton  seed  worth 
from  $16  to  $17  per  ton.  Witnesses  for  ap- 
pellee testified  that  there  were  others  en- 
gaged in  the  same  business  of  shipping  cot- 
ton seed  from  Rector  Station,  and  that,  while 
appellee  failed  to  receive  cars  on  its  demand 
therefor,  the  other  parties  received  cars 
regularly.  But  these  witnesses  on  cross-ex- 
amination all  answered  that  they  did  not 
know  how  many  cars  the  other  shippers  re- 
ceived during  the  months  of  October  or  No- 
vember, nor  did  they  know  how  many  cars 
the  appellee  received  during  those  months. 
It  was  shown  that  from  the  3d  to  the  10th 
of  October  the  appellee  received  three  cars, 
while  the  Rector  Gin  Company,  during  the 
same  period,  received  seven  cars.  During 
this  period  appellee  lost  seed  which  it  would 
not  have  lost  had  cars  sufficient  been  fur- 
nished it.  Demand  was  made  dally  upon 
appellant  for  cars,  and  the  company  was 
notified  that  the  cotton  seed  of  appellee  was 
rotting  for  lack  of  cars  in  which  to  load 
same  when  it  was  ready  for  shipment. 

On  behalf  of  appellant  the  proof  showed 
that  during  the  months  of  October  and  No- 
vember there  was  a  shortage  In  cars,  brought 
about  by  an  unforseen  and  extraordinary  ac- 
cumulation of  freight,  and  by  other  condi- 
tions, which  the  transportation  agent  and 
the  chief  train  dispatcher  of  appellant  ex- 
plained as  follows:  A.  B.  Liggett  testified 
that  he  was  its  superintendent  of  transporta- 
tion, and  had  charge  of  the  car  service  in 
Missouri  and  Arkansas.  All  customers 
shared  alike  In  a  shortage.  There  was  a 
shortage  of  cars  In  the  months  of  Octolier 
and  November.  In  October,  1902,  there  was 
an  average  dally  shortage  in  Missouri  of  104 
cars  per  day,  and  In  Arkansas  175  cars  per  day. 
In  November  they  had  a  dally  shortage  in 
Missouri  of  224  cars,  and  in  Arkansas  of  644 
cars.  At  that  time  the  company  had  seven 
cars  per  mile  for  each  mile  of  Its  main  line 
or  brandies,  or  about  7,000  cars,  which  com- 
pared favorably  with  other  roads  In  Arkan- 
sas and  Missouri.  That  they  now  bad  nine 
cars  to  the  mile.  In  explaining  the  shortage 
witness  said:  "It  Is  quite  a  long  story  how 
cars  are  handled.  If  we  had  15  cars  to  the 
mile  and  we  loaned  6  cars  of  It  to  other 
roads,  and  the  other  roads  didn't  give  us 
any  assistance,  we  would  soon  be  out  of  cars. 
The  rule  Is,  onr  connections  should  furnisih 
us  their  pro  rata  of  cars  for  our  cars  load(>d 
to  be  shipped  by  way  of  their  line,  and  their 
connections  are  also  supposed  to  furnish  their 
pro  rata  of  cars,  or.  In  other  words,  for  busi- 
ness loaded  on  our  lines  and  going  over  the 
I.  C.  and  over  their  road,  we  frequently  get 
600  or  600  cars  from  them  in  a  short  time. 
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Xow  during  the  fall  of  1902  the  conditton  In 
what  we  call  the  Eastern  territory  was  very 
bad.  The  lines  all  got  congested — had  more 
business  than  they  could  handle.  The  lines 
were  blocked  so  that  they  could  not  move  the 
cars,  and  we  had  tjiousands  of  cars  off  of 
oar  own  line  that  could  not  be  sent  back 
borne  to  ns.  We  got  our  cars  away  from 
borne  and  could  not  get  them  back.  Our  im- 
mediate connections  did  not  bare  any  cars 
to  give  us.  That  is  true  of  the  I.  C.  and  C. 
&  El.  I.,  and  previous  to  this  they  had  been 
giving  us  a  large  number  of  cars  to  help  us 
out."  Witness  said  that  during  the  fall  of 
1902  the  demand  for  cars  was  gi'eater  than  It 
had  ever  been  before.  There  were  a  great 
many  new  mills  along  the  line  of  the  road. 
They  anticipated  some  Increase  in  the  busi- 
ness in  the  summer  of  1002  and  ordered  1,500 
new  box  cars,  and  they  were  loaded  and  gone 
before  they  knew  they  had  them.  When  they 
ordered  the  cars  they  thought  they  would 
be  suCBdent  to  handle  the  business,  but  they 
were  not  They  could  not  anticipate  the 
congested  condition  of  freight  on  connecting 
lines  In  time  to  have  provided  cars.  O. 
E.  Maer  testified  be  was  chief  train  dis- 
patcher In  October  and  November,  1902,  and 
there  was  a  shortage  of  the  cars  at  that 
time.  That  the  conditions  were  different 
from  what  had  been  in  former  years.  They 
were  unable  to  procure  any  cars  away  from 
home,  and  when  their  cars  got  away  from 
home  they  were  unable  to  get  them  back. 
They  had  not  anticipated  such  a  shortage. 
On  the  question  of  the  distribution  of  cars 
this  witness  further  testified  that:  "He  had 
charge  of  the  distribution  of  the  cars,  under 
the  direction  of  the  superintendent  of  trans- 
portation, and  he  tried  to  make  an  equitable 
distribution  of  the  cars.  A  portion  of  the 
time  tbey  were  only  able  to  fill  about  50 
per  cent  of  the  orders,  and  at  other  times 
about  25  per  cent;  but  he  would  send  cars 
to  the  agents,  make  requisition  requesting 
them  to  distribute  the  cars  according  to  the 
demand.  That  they  tried  to  help  every  one 
and  do  justice  to  all."  On  this  subject  W.  B. 
Lynch  testified :  "He  was  agent  for  the  ap- 
pellant at  Rector  in  the  fall  of  1902,  and  was 
acquainted  with  all  of  the  gin  companies 
there.  He  made  requisition  for  cars  and 
furnished  them  as  rapidly  as  he  could  get 
them.  Witness  then  produced  a  list  of  cars 
discloaing  that  be  had  furnished  the  Clay 
County  Gin  Company,  In  September,  five 
cars;  the  Rector  Oin  Company,  six  cars. 
In  October  be  furnished  the  Clay  County 
Gin  Company  wltb  17  cars  and  the  Rector 
61n  Company  with  17  cars.  In  November  he 
famished  the  Clay  County  Gin  Company  with 
10  cars  and  the  Rector  Gin  Company  with  7 
cars.  He  had  furnished  the  Clay  County 
Gin  Company  with  three  cars  from  October 
3d  to  October  10th,  and  to  October  lOtb  he 
bad  furnished  the  Rector  Gin  Company  with 
six  cars.  That  he  had  no  intention  of  dis- 
criminating, and  it  was  not  a  discrimination. 


He  kept  tbe  record  of  the  cars  ordered,  and 
when  they  arrived  he  distributed  them  is 
proportion  to  the  number  of  cars  ordered." 
This  witness  was  asked  to  explain  why  be 
had  delivered  to  the  Clay  County  Gin  Com- 
pany three  cars  from  the  Sd  to  the  10th  of 
October,  and  had  during  the  same  time  de- 
livered to  tbe  Rector  Gin  Company  six  cars, 
and  answered:  "Why,  I  cannot  say  at  this 
time,  unless  it  was  that  the  Clay  County  Gin 
Company  may  not  have  been  ginning  steady 
at  that  time.  I  do  not  know  that  they  de- 
manded them  every  day." 

S.  H.  West  and  J.  C.  Hawthorne,  for  ap» 
pellant  W.  B.  Spence  and  F.  G.  Taylor,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts).  This 
was  an  action  under  section  6804  of  the  Di- 
gest (Kirby's)  for  failing  to  furnish  cars. 
That  section,  among  other  things,  provides: 
"It  shall  be  unlawful  for  any  person  or  cor- 
poration engaged  alone  or  associated  with 
others  In  the  transportation  of  passengers 
or  property  by  railroad  In  this  state,  as 
freight  or  express,  •  •  •  to  make  any 
preference  In  furnishing  cars  or  motive  pow- 
er. And  all  persons  or  corporations  engaged 
as  aforesaid,  shall  furnish,  without  discrimi- 
nation or  delay,  equal  and  sufficient  facilities 
for  the  transportation  of  passengers,  the  re- 
ceiving, loading  and  unloading,  storing,  car- 
riage and  delivery  of  all  property  of  a  like 
character  carried  by  bim,  tbem  or  It,  and 
shall  perform  with  equal  expedition,  and  at 
uniform  rates  the  same  kind  of  services  con- 
nected with  the  contemporaneous  transporta- 
tion thereof  as  aforesaid,"  etc.  Section  6808 
provides  the  penalty  for  a  violation  of  the  act 

The  statute  did  not  intend  to  make  the 
duty  of  carriers  to  furnish  transportation 
facilities  an  absolute  one,  for  it  would  be  un- 
reasonable to  conclude  that  the  Legislature 
intended  to  impose  upon  them  duties  that, 
under  certain  conditions,  could  not  be  antici- 
pated by  them,  and  which  would  be  Impos- 
sible to  perform,  and  yet,  for  such  nonper- 
formance, to  exact  of  them  heavy  penalties. 
The  statute  under  consideration  Is  but  de- 
clarative of  the  requirements  of  the  common 
law  as  to  the  duty  of  furnishing  transporta- 
tion facilities.  After  declaring  what  that 
duty  is,  it  prescribes  the  penalty  for  its  non- 
performance. "A  common  carrier,  for  such 
goods  as  he  undertakes  to  carry.  Is  bound  to 
provide  reasonable  facilities  of  transportation 
to  all  shippers,  at  every  station,  wlio  in  the 
regular  and  ordinary  course  of  business  offer 
their  goods  for  transportation.  The  carrier 
Is  not  required  to  provide  in  advance  for  any 
unprecedented  and  unexpected  rush  of  busi- 
ness, and  therefore  will  be  excused  for  delay 
in  shipping,  or  even  In  receiving  goods  for 
Shipment,  until  such  emergency  can  in  the 
regular  and  usual  course  of  business  be  re- 
moved." Railway  v.  Oppenbeimer,  64  Ark. 
271,  43  8.  W.  150,  44  L.  R.  A.  353 ;  4  Elliott 
on  R.  B.  1 1470 ;  Hutch,  on  Car.  |  292 ;  6  Oya 


Digitized  by 


Google 


534 


92  SOUTHWESTBRH  BEPORTEB. 


(Arlc 


B72,  note  2.  To  be  sore  the  carrier  is  liable 
where  he  falls  entirely  to  furnish  transporta- 
tion. But  the  liability  of  the  carrier  under 
the  act  of  March  11, 1899  (Kirby's  Digest)  Is 
founded,  not  so  much  on  the  inadequacy  of 
the  facilities  at  his  command  to  supply  the 
demands  of  shippers,  as  on  bis  refusal  or 
failure  to  make  the  facilities  which  he  has 
available  to  all  who  are  similarly  situated 
without  discrimination  or  dela^.  For  the  act 
makes  it  the  duty  to  furnish  without  discrim- 
ination or  delay.  So,  if  the  carrier  by  rea- 
son of  some  unforeseen  and  unusual  or  unprec- 
edented condition  in  the  trafiSc  is  unable  to 
furnish  cars  for  the  accommodation  of  all  ship- 
pers, he  must,  in  order  to  escape  liability  un- 
der this  statute,  furnish  such  as  he  has  to 
all  shippers  without  discrimination  or  delay. 
It  is  conceded  that  appellant  failed  to  fur- 
nish to  the  shippers  of  cotton  seed  at  Rector 
all  the  transportation  needed,  but  its  failure 
to  do  this  is  accounted  for  in  a  way  to  exempt 
it  from  liability  according  to  the  doctrine 
above  mentioned.  So  the  question,  at  last,  is, 
did  appellant  discriminate  against  the  appel- 
lee in  furnishing  what  cars  it  could  procure? 
In  Railway  v.  Oppenbeimer,  supra,  and  Rail- 
way V.  State,  73  Ark.  373,  84  S.  W.  602,  It  is 
shown  that,  to  constitute  actionable  discrim- 
ination in  the  matter  of  failing  to  furnish 
transportation  facilities,  there  must  be  some 
undue  or  unjust  preference,  something  In  the 
facts  tending  to  show  that  the  conduct  of  the 
carrier  was  superinduced  by  a  desire  to  favor 
one  shipper  over  another — ^to  give  an  unjust 
preference  to  one  over  the  other,  and  thereby 
to  attempt  to  create  a  monopoly  to  "pull 
down  one  man's  business,  while  building  up 
another's."  But  if  the  facts  show  that 
"those  who  are  in  substantially  the  same  sit- 
uation with  reference  to  the  carrier  are  treat- 
ed with  the  same  consideration  and  accorded 
the  same  i»4vlleges,  there  can  be  no  action- 
able discrimination."  Now  here  the  ship- 
pers were  in  substantially  the  same  situation, 
and,  it  seems  to  us  the  uncontradicted  facts 
show  that  they  were  given  substantially  the 
same  fadlltleB  for  transportation  during  the 
cotton  season.  In  September  appellee  was 
g^ven  five  cars,  and  the  Rector  OIn  Company, 
a  rival  shipper,  was  given  six;  but  In  No- 
vember the  appellee  received  ten  cars,  while 
the  Rector  Oln  Company  received  only  seven, 
and  in  the  month  of  October  appellee  and 
Its  rival  each  received  seventeen  cars.  True 
the  proof  shows  that  from  the  3d  to  the  10th 
of  October  appellee  received  only  three  cars, 
while  its  rival  received  six,  but  during  that 
entire  month  they  each  received  the  same 
number.  Had  appellee  received  cars  from 
the  8d  to  the  10th  of  October  to  make  it 
equal  to  the  Rector  Gin  Company,  it  would 
have  been  entitled  to  only  one  car  more,  as 
there  could  not  be  fractional  cars.  It  la,  in 
the  very  nature  of  the  business,  impossible 
for  mathematical  precision  to  be  observed  in 
the  manner  of  the  distribution  of  cars  to  the 
various  shippers  at  any  given  station.    This 


necessarily  results  from  tbe  difference  In  fbe 
demands  that  will  be  made  by  different  ship- 
pers, although  they  may  be  in  substantlaUr 
the  same  situation  with  reference  to  ttie  car- 
rier and  the  commodity  to  be  shipped.  The 
nndispnted  facts  here  convince  us  tliat  there 
was  no  such  difference  as  to  constltnte  a  dis- 
crimination, within  the  porvlew  of  the  abov« 
statute. 
Reversed  and  remanded  for  a  new  triaL 


CHAPMAN  ft  DBWBY  LAND  00.  r.  BIGB- 

I/OW  et  aL 
(Supreme  Court  of  Arkansas.    Jan.  6,  1906w) 

1.  QimcTiNa  TiTXH— TnxB  to  Subtajr  Ac- 
tion—Ukoooupied  Lands. 

In  an  action  to  quiet  title  to  wild  and  un- 
occupied lands,  the  plaintiff  must  succeed,  if 
at  all,  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  his  adversary's. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Qoietfaig  TlUe,  |  36.] 

2.  QuntTiNO  TwLB— Public  IiArdb  —  Swajcp 

AND  OVXBTLOWED   IiAKDB. 

Evidence  in  an  action  to  quiet  title  to 
swampy  land  between  the  meander  Ime  of  plain- 
tiff's land  and  the  main  course  of  a  river  AeM 
to  show  that  its  elevation  had  not  changed  since 
the  running  of  the  meander  line. 
8.  PuBuo  liAHDS  —  Grant  to  Stats  — Con - 
STBUCTION— Extent  at  Grant. 

Swampy  lands,  checked  by  bayous,  subject 
to  inundation,  but  reclaimable  to  some  extent 
for  agricultural  purposes,  lying  between  the 
government  meander  One  and  the  main  channel 
of  a  river,  were  not  lands,  the  title  to  wbidk 
would  pass  to  the  grantee  of  adjoining  land  by 
virtue  of  riparian  rights  for  fishing  and  other 
water  purposes. 

4.  JUDOKKNT  —  CONOLUSrVENKSS  —  NaTUKK  OF 

Decision — Secbeiabt  or  Intebiob. 

A  letter  of  the  Secretary  of  Uie  Interior 
to  the  Commissioner  of  the  General  I^and  Office, 
expressing  an  opinion  as  to  the  character  of 
land  lying  between  a  meander  line  and  the  main 
course  of  a  river,  written  when  thoe  waa  no 
contest  before  the  department  relating  to  the 
matter,  was  Inadmissible  in  an  action  to  qniet 
title  to  the  lands. 

McCnlloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty; Edward  D.  Robertson,  Jndge. 

Action  by  the  Chapman  &  Dewey  Land 
Company  against  Charles  H.  BIgelow  and 
others.  From  a  decree  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Frierson  ft  Frlerson,  Ashl^,  Gilbert  ft 
Dunn,  and  Bobert  S.  Bogers,  for  appellant 
N.  W.  Norton,  for  appellees. 

BATTLE,  J.  cniapman  ft  Dewey  Land  Com- 
pany, a  corporation  organized  under  the 
laws  of  the  state  of  Misaonrl,  brought  a  salt 
against  Charles  H.  BIgelow,  N.  P.  Bigelow, 
L.  T.  Walker,  and  F.  H.  Hartahom  to  qniet 
title  to  certain  lands,  and  for  that  purpose 
to  have  declared  void  and  of  no  effect  cer- 
tain conveyances,  under  which  the  defend- 
ants claim  title  thereto. 

Plaintiff  claims  title  under  an  act  of  Con- 
gress entitled  "An  act  to  enable  the  state  of 
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Arkansas  and  other  states  to  reclaim  the 
iiwamp  lands  wltbln  their  limits,"  approved 
September  28,  1850.  It  alleges  that,  In  pur- 
suance of  the  provisions  of  this  act,  surveyed 
sections  and  parts  of  fractional  sections  In 
fractional  township  12  north  of  the  base  line, 
in  range  6  east  of  the  fifth  principal  meridian, 
and  in  township  12  north  of  the  base  line, 
in  range  7  east  of  the  fifth  principal  meridian, 
and  in  Poinsett  county,  in  this  state,  were 
duly  selected,  approved,  and  patented  to  the 
state  of  Arkansas,  as  a  part  of  the  swamp 
land  grant ;  that  certain  of  these  lands  were 
conveyed  by  the  state  of  Arkansas,  on  the 
12th  day  of  June,  1871,  to  Moses  S.  Beach, 
that  plaintift  acquired  and  is  the  owner  of 
these  lands  so  conveyed  to  Beach  as  well 
as  certain  other  of  the  lands  which  were 
deeded  to  the  state  of  Arkansas  by  the  United 
States;  that  many  of  the  legal  subdivisions 
of  sections  so  acquired  by  plaintiff  were 
twnnded  by  a  large  body  of  nonnavlgable 
trater  called  in  the  oflScial  surveys  of  the 
United  States  and  field  notes  thereof  as  the 
"Sunk  Lands,"  "St  Francis  River  Sunk 
l^ands,"  the  "Hatchle  Coon  Sunk  Lands,"  and 
the  "Cnt-Off  Lake";  that  the  legal  subdlvi- 
^ions  so  bounding  were  fractional,  and  in  the 
survey  were  meandered  along  such  body  of 
water.  The  plaintiff,  thereupon  claims  the 
lands  lying  under  this  body  of  water;  and 
these  are  the  lands  in  controversy  in  this 
suit  to  which  it  (plaintllO  se^s  a  decree  to 
quiet  Its  title  as  against  the  defendants. 

Plaintiff  alleges  that  these  lands  are  wild, 
unimproved,  and  unoccupied;  and  that  the 
defendants  are  claiming  them  under  certain 
deeds ;  and  asks  that  these  be  declared  void, 
invalid,  and  of  no  force  whatever. 

The  defendants  answered  and  denied  that 
the  so-called  "Sunk  Land"  was  a  body  of 
water  or  that  it  is  shown  to  be  by  the  sur- 
veys of  the  United  States  or  the  field  notes ; 
but  that  it  was  sometimes  temporarily  fiood- 
ed  with  water,  and  was  land  bearing  "trees 
and  vegetables,  willow,  and  cypress";  and 
that  the  meandered  lines  run  as  alleged  by 
plaintiff  were  run  as  boundaries,  and  not  for 
the  purpose  of  finding  the  numbor  of  acres  in 
the  sections  or  legal  subdivisions  "for  which 
porchasers  would  have  to  pay  when  the  gov- 
ernment might  disixise  of  the  land." 

The  chancery  court,  after  hearing  the  evi- 
dence adduced  by  all  the  parties,  dismissed 
the  complaint  for  want  of  equity,  and  ren- 
dered Judgment  in  favor  of  the  defendants 
for  costs;  and  the  plaintiff  appealed. 

We  have  attempted  to  state  briefly  so  much 
of  the  pleadings  in  the  case  as  presents  the 
issue  for  our  consideration.  Before  noticing 
the  f&cts  we  will  consider  the  law  of  the 
oflsei 

In  Hardin  ▼.  Jordan,  140  XT.  S.  871,  11  Sup. 
Ct  808,  8S8,  8B  L.  Ed.  428,  the  court,  after 
an  extensive  review  of  authorities,  held  that, 
"by  the  common  law,  under  a  grant  of  lands 
bounded  on  a  lake  or  pond  which  is  not  tide- 
vater  and  is  not  navigable,  the  grantee  takes 


to  the  center  of  the  lake  or  pond,  ratably  with 
other  riparian  proprietors  if  there  be  such." 

Home  V.  Smith,  169  U.  S.  40,  16  Sup.  Ct 
988,  40  L.  Ed.  68,  was  an  action  to  recover 
the  possession  of  certain  lots.  "Pla^ptiff's 
title  vested  on  a  patent  from  the  United 
States,  dated  March  20,  1885,  conveying  'lot 
numbered  7  of  section  23,  and  the  lots  num- 
l>ered  1  and  2  of  section  26,  in  township  29 
S.,  of  range  88  E.,  of  Tallahassee  meridian 
in  Florida,  containing  170.42  acres,  according 
to  the  official  plat  of  the  survey  of  the  said 
lands,  returned  to  the  General  Land  Office 
by  the  Surveyor  General.'  The  official  plat 
of  township  29  was  in  evidence,  which  showed 
that  sections  23  and  26  were  fractional  sec- 
tions t>ordering  on  the  Indian  river.  On  this 
plat  a  meander  line  runs  through  the  sections 
from  north  to  south,  the  Indian  river  l>eing 
on  the  west  thereof.  The  east  line  of  the 
section  is,  so  far  as  these  lota  are  concerned, 
the  ordinary  straight  line  of  government  sur- 
veys. In  the  S.  1^  of  the  S.  E.  %  of  section 
23  is  lot  7.  The  area  of  that  lot  is  given  as 
73.06  acres.  The  N.  B.  %  of  section  26  is 
divided  into  lots  1  and  2.  The  area  of  lot 
1  is  54.90  acres,  and  of  lot  2,  42.53  acres. 
The  boundary  lines  of  these  three  lots  are 
all  straight  with  the  exception  of  the  mean- 
der line  on  the  west  The  length  of  the  sec- 
tion line  between  lot  7  and  lot  1,  extending 
from  the  east  section  line  to  the  meander 
line  on  the  west,  is  stated  to  be  30.55  chains. 
Along  the  course  of .  this  meander  line,  as 
shown  on  the  plat  runs,  according  to  the  tes- 
timony, a  bayou  or  savannah  evening  into 
Indian  river,,  and  west  of  this  bayon,  and  be- 
tween it  and  the  main  waters  of  the  river, 
is  a  body  of  land  extending  in  width  a  dis- 
tance of  a  mile  or  a  mile  and  a  quarter,  and 
amounting  to  some  600  acres.  This  Is  a 
body  of  low  land,  in  some  places,  however, 
from  4  to  6  feet  above  the  level  of  the  river, 
and  covered  with  a  growth  of  live  oak  trees, 
many  of  them  3  and  4  feet  in  diameter.  It 
was  not  land  formed  by  accretion  since  the 
survey." 

Mr.  Justice  Brewer,  In  delivering  the  opin- 
ion of  the  court,  said :  "But  the  question  to 
the  case  is  whether  the  boundary  of  these  lots 
Is  the  bayou  or  the  main  body  of  the  river. 
That  a  water  line  rons  along  the  course  of  the 
meander  line  cannot  of  course,  in  the  face 
of  the  plat  and  survey,  be  questioned,  but 
that  the  meander  line  of  the  plat  is  the  water 
line  of  the  bayou  rather  than  that  of  the 
main  body  of  the  river,  is  evident  from  these 
facts.  In  the  first  place,  the  area  of  the  lot 
is  given,  and  when  that  area  is  stated  to  be 
170  acres,  it  Is  obvious  that  no  survey  was 
Intended  of  over  700  acres.  In  the  second 
place,  the  meander  line,  as  shown  on  the 
plat,  is,  so  far  as  these  lots  are  concerned, 
wholly  within  the  B.  %  of  sections  23  and  26, 
while  the  water  line  of  the  main  body  of  the 
river  is  a  mile  or  a  mile  and  a  quarter  west 
thereof.  In  sections  22  and  27.  Afniin,  the 
distance  from  the  east  line  of  the  section  to 
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the  meander  line  is  ^ven,  which  Is  less  than 
a  quarter  of  a  mile,  while  the  distance  from 
such  east  line  to  the  main  iKtdy  of  the  river 
must  be  In  the  neighborhood  of  a  mile  and 
a  half.'  Further,  the  description  in  the  patent 
is  of  certain  lots  in  sections  23  and  26,  and, 
manifestly,  that  was  not  Intended  to  include 
land  in  sections  22  and  27.  These  considera- 
tions are  conclusire  that  the  water  line  which 
was  surveyed,  and  made  the  bonndary  of  the 
lots,  was  the  water  line  of  the  bayou  or 
savannah,  and  there  has  been  simply  an  omis- 
sion to  make  any  survey  of  the  tract  west  of 
the  Imyon,  and  between  it  and  the  main  body 
of  the  Indian  river." 

Again  he  says:  "But  it  Is  said  that  be- 
cause the  water  mentioned  on  the  plat  Is 
called  Indian  river  the  boundary  must  iM 
taken  as  the  water  line  of  the  river,  and 
cannot  be  that  of  any  intermediate  bayou. 
•  •  •  In  the  case  before  us,  obviously, 
the  surveyors  surveyed  only  to  this  bayou, 
and  called  that  the  river." 

Fi:ench-Glenn  Live  Stock  Company  t. 
Springer,  186  U.  S.  47,  22  Sup.  Ot  563,  46 
L.  Ed.  800  was  an  action  to  recover  posses- 
sion of  a  certain  tract  of  land.  "To  support 
its  contention  the  plaintiff  in  error  put  in 
evidence,  at  the  trial,  an  official  plat  of  the 
government  survey  of  township  26  8.,  range 
31  B.  of  the  Willamette  meridian,  showing 
the  township  rendered  fractional  by  abutting 
upon  the  meander  line  along  the  south  side 
of  Malheur  Lake,  which  plat  appears  to  have 
been  approved  by  the  land  department  and 
filed  in  the  local  land  office  on  September  17, 
1877.  The  plat  shows  lots  3  and  4,  section 
84,  and  lots  1  and  2,  section  35,  as  bounded 
on  the  north  by  the  meander  line  of  Malheur 
Lake."  The  plaintiff  in  error  purchased 
these  lots  of  the  state  of  Oregon.  He  con- 
tended that  he  bought  in  reliance  upon  plats 
and  patents  which  showed  the  meander  line 
of  the  lake,  and  that  "such  plats  and  patents 
must  be  deemed  to  conclusively  establish  that 
the  lake  was  the  northern  boundary  of  the 
land,  so  far  as  the  rights  of  riparian  grantees 
are  concerned."  The  court  held  "that,  while 
there  was  a  lake  abutting  on  or  to  the  north 
of  the  lots,  the  plaintiff  would  take  all  land 
between  the  meander  line  and  the  water,  and 
all  accretions,  it  was  competent  for  the  de- 
fendant to  sliow  that  there  was  not,  at  the 
time  of  the  survey,  nor  since,  any  such  lake, 
and  to  contend  that,  in  such  a  state  of  facts 
there  could  be  no  Intervening  land,  and  no 
accretion  by  reliction." 

In  Niles  v.  Cedar  Point  Club,  175  U.  S. 
300,  20  Sup.  Ct  124,  44  L.  Ed.  171,  the  facts 
are.  In  part,  as  follows: 

"In  the  years  1834  and  1835  Ambrose  Rice, 
a  deputy  surveyor,  surveyed  and  subdivided 
into  sections  and  quarter  sections  fractional 
township  9  S.,  in  range  9  E.,  and  townships 
9  and  10  S.,  in  range  10  E.,  the  same  being 
situated  in  the  northern  part  of  Ohio  and 
adjacent  to  Lake  Brie.  From  his  field  notes, 
duly  certified  to,  the  surveyor  general  of  that 


land  district,  the  latter  prepared  a  correct 
plat  of  the  townships,  showing  the  subdi- 
visions thereof,  and  marking  all  the  actual 
survey  lines  and  the  comers  designated  by 
said  survey.  By  the  field  notes  and  plat, 
certain  sections  appear  to  be  fractional,  the 
line  on  the  north  being  meandered  in  a 
general  direction  from  the  northwest  to  the 
southeast  The  tract  to  the  north  of  this  line 
was  described  as  'flag  marsh'  and  'impassable 
marsh  and  water.*    •    ♦    • " 

"In  1881  John  B.  Marston,  under  instruc- 
tion from  the  General  Land  Office,  surveyed 
and  subdivided  into  sections  and  quarter  sec- 
tions the  area  marked  upon  the  surveyor 
general's  plat,  above  referred  to,  as  'flag 
marsh'  and  'impassable  marsh  and  water.' 
•  *  •  Disclosing  the  conditions  of  these 
lands,  paragraphs  16  and  17  of  the  statement 
of  facts  are  as  follows: 

"  'At  the  time  of  the  making  of  the  survey 
by  Ambrose  Rice  the  waters  of  Lake  Brio 
were  above  their  ordinary  stage,  and  titete 
was  more  than  the  usual  volume  of  'water 
standing  upon  the  land  in  controversy  herein 
and  flowing  to  and  upon  the  same  from  the 
large  bodies  of  land  now  in  Ottowa,  Wood, 
and  Lucas  counties,  respectively,  having  their 
drainage  to  and  through  the  said  premises 
in  controversy  herein. 

"  '(17)  The  general  character,  description 
and  condition  of  the  said  lands  surveyed  by 
said  Marston  was  by  him  correctly  set  forth 
under  the  title  'General  Description'  in  the 
field  'notes  of  the  said  survey  so  as  aforesaid 
by  him  certified  to  the  Commissioner  of  the 
(General  Land  Office. 

"  That  concerning  the  portion  of  said  sur- 
vey in  township  9  S.,  range  9  E.,  reciting, 
to  wit: 

"  'The  surface  of  that  part  ot  this  fractional 
township  comprised  in  this  survey,  is  covered 
with  a  deep  marsh  of  grass,  canes  or  reeds, 
wild  rice,  etc.  Many  parts  of  it,  particularly 
in  the  south  and  west  parts,  are  mown  for 
a  kind  of  coarse  hay.  Other  parts  are  fllled 
with  bogs  and  pond  boles  that  do  not  dry 
in  summer.  It  receives  the  natural  drainage 
from  the  woods  on  the  south  and  west, 
which,  without  any  well  defined  channel,, 
finds  its  way  across  the  marsh  to  the  lake. 
Again,  in  heavy  gales  of  wind  it  is  subject 
to  inundations  from  the  lake,  which,  upon 
subsidence  of  the  gale  or  change  of  direc- 
tion in  the  wind,  slowly  finds  its  way  out 
again  into  the  lake.  It  is  bounded  along  the 
lake  by  a  sand  Iteacb  averaging  1-  diain  In. 
width  and  8  feet  in  height 

"  'That  concerning  the  portion  of  said  sur- 
vey in  township  9  S.,  range  10  B.,  reciting, 
to  wit: 

"  'The  surface  of  this  fractional  township 
is  covered  with  a  de«p  marsh  of  grass,  canes, 
or  reeds,  wild  rice,  eto.  Much  of  the  south 
part  can  be  mown  for  marsh  hay,  being  in  a 
measure  drained  by  a  canal  that  has  been 
constructed  In  the  township  south.  Other 
parts  are  filled  with  bogs  and  pond  iiolea- 
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tliat  do  not  dry  in  summer.  It  receives  the 
dnlmiKe  from  the  woods  on  tbe  south  and 
west,  which  spread  over  tbe  entire  surface 
and  without  any  posltlTe  channel  finds  its 
way  to  the  lake.  Again  the  township  is  sul>- 
ject  to  inundations  from  the  lake  during 
bpary  galea  of  wind,  which,  upon  the  termliuu 
tion  of  the  gale  or  a  change  in  the  direction 
of  the  wind,  slowly  finds  its  way  1}ack  Into 
tlie  lake.' " 

We  should  have  stated  before  this  that 
"In  July,  1844  (before  the  Marston  survey 
nas  made),  patents  for  several  of  the  frac- 
tional sections  facing  on  the  marsh  were 
Issued  to  Margaret  Bniley,  under  whom  tbe 
appellant  claims;  that  the  patents  each  recite 
the  number  of  acres  granted,  and  each  states 
that  tbe  tract  Is  a  fractional  section,  'ac- 
rording  to  tbe  official  plat  of  the  survey 
of  said  lands  returned  to  the  General  Land 
Office  by  tbe  surveyor  general,  which  said 
tract  tias  l)een  purchased  by  the  said  Mar- 
garet Bailey.' "  After  the  Marston  survey 
tbe  lands  surveyed  by  him  were  patented  by 
tbe  United  States,  and  tbe  title  so  conveyed 
passed  by  subsequent  deeds  to  the  appellee. 
The  controversy  In  the  case  was  I>etween 
tbe  appellant,  claiming  it  by  virtue  of  its 
contiguity  to  other  lands  conveyed  to  bis 
grantors  by  the  United  States  before  tbe 
Marston  survey,  and  the  appellee,  who  claims 
under  a  patent  of  the  United  States.  The 
appellee's  title  was  sustained. 

Mr.  Justice  Brewer,  delivering  the  opinion 
of  tbe  court,  said:  "Generally,  these  mean- 
der lines  are  lines  which  course  the  banks 
of  navigable  streams  or  other  navigable  wa- 
ters. Here,  it  appears  distinctly  from  tbe 
field  notes  and  the  plat  that  the  surveyor, 
Rice,  stopped  his  survey  at  this  'marsh'  as 
be  called  It.  These  surveys  were  approved 
and  a  plat  prepared,  which  was  based  upon 
the  survey  and  field  notes,  and  showed  tbe 
limits  of  the  tracts  which  were  for  sale. 
Tbe  patents,  referring  in  Xerrsui  to  the  survey 
and  plat,  clearly  disclose  that  tbe  govern- 
ment was  not  intending  to  and  did  not  con- 
vey any  land  which  was  a  part  of  the  marsh. 
The  patent  itself  does  not  contain  all  tbe 
particulars  of  the  survey,  but  the  grant  of 
the  lands  is  recited  to  be  according  to  the 
official  plat  of  tbe  survey  of  said  lands,  re- 
turned to  tbe  General  Land  Office  by  the 
surveyor  general,  thereby  adopting  the  plat 
as  a  part  of  the  Instrument.'  *  •  •  In 
James  v.  Howell,  41  Ohio  St.  696,  707,  tbe 
Supreme  Court  of  Ohio,  speaking  of  these 
very  patents  and  this  marsh,  said:  The 
meander  line  along  the  southerly  border  Ot 
tbe  marsh  was.  In  fact.  Intended  to  be  tlie 
boundary   line  of  the  fractional  sections.' " 

Again  be  says:  "It  is  impossible  to  hold 
that  the  lower  courts  erred  In  the  conclusion 
tbat  this  marsh  was  not  to  be  regarded  as 
land  continuously  submerged,  either  under 
Lake  Erie,  a  navigable  lake,  and  In  tbat  case 
belonging  to  the  state  of  Ohio,  ♦  •  •  un- 
der a  pond  or  other  similar  body  of  nonnavl- 


gable  inland  waters,  and  therefore  generally 
the  property  of  riparian  owners.  It  was 
called  a  marsh  by  Rice,  the  first  surveyor, 
is  so  styled  on  the  plat,  and  the  conditions 
as  disclosed  by  tbe  agreed  statement  Indicate 
tbat  it  was  a  body  of  low  swampy  land, 
partly  boggy  and  partly  dry,  sometimes  sub- 
ject to  inundations  from  Lake  Erie  or  the 
overfiow  of  tbe  adjacent  streams,  but  not 
permanently  covered  with  water. 

•         *         •         •      .   *         •         • 

"But  It  Is  urged  that  the  fact  tbat .  a 
meandered  line  was  run  amounts  to  a  deter- 
mination by  the  land  department  tbat  tbe 
surveyed  fractional  sections  bordered  upon  a 
body  of  water,  navigable  or  nonnavlgable, 
and  that,  therefore,  tbe  purchaser  of  these 
fractional  sections  was  entitled  to  riparian 
rights;  and  this  in  face  of  tbe  express  dec- 
laration of  the  field  notes  and  plat,  tbat  that 
which  was  lying  beyond  tbe  surveyed  sec- 
tions was  "flag  marsh,'  or  'impassable  marsh 
and  water.'  But  there  is  no  such  magic  in  a 
meandered  lina  All  that  can  be  said  of  it  is 
tbat  It  is  an  irregular  line  which  bounds  a 
body  of  land,  and  beyond  tbat  boundary  there 
may  bo  found  forest  or  prairie,  land,  or 
water,   government  or   Indian   reservation." 

In  suits  to  quiet  title  tbe  plalntifT  Is  not 
entitled  to  recover  unless  he  be  in  possession, 
or  bis  title  be  equitable,  or,  having  tbe  legal 
title,  tbe  land  be  wild  and  unoccupied. 
Mathews  v.  Marks,  44  Ark.  436;  St.  Louis 
Refrigerator  &  Wooden  Gutter  Co.  v.  Thorn- 
ton (Ark.)  86  8.  W.  852.  Tbe  lands  In  con- 
troversy are  wild  and  unoccupied.  The  itos- 
sesslon  at  them  follows  tbe  title.  Hence,  ap- 
pellant, "must  succeed,  If  at  all,"  as  In  ac- 
tions of  ejectment,  "upon  the  strength  of  bis 
own  title,  and  cannot  rely  upon  the  weak- 
ness of  his  adversary's";  and  tbe  burden  Is 
on  it  to  show  title.  Lawrence  v.  Zimpleman, 
37  Ark.  644,  647;  Kelley  v.  Laconia  Levee 
District  (Ark)  85  8.  W.  249,  250;  St  Louis 
Refrigerator  &  Wooden  Gutter  Co.  v.  Thorn- 
ton (Ark.)  86  S.  W.  852,  853. 

Appellant  claims  the  land  in  controversy 
by  virtue  of  the  contiguity  of  certain  lands, 
acquired  by  It  from  tbe  United  States, 
through  the  state  of  Arkansas  and  other 
grantors,  to  what  Is  called  "Sunk  Lands" 
and  "Cut-Otr  Lake."  This  "Sunk  Land"  from 
appellant's  land  on  one  side  to  tbe  St  Fran- 
cis river,  a  navigable  stream,  on  tbe  other,  is 
there  four  and  six  miles  wide.  In  this  area 
there  are  over  10,000  acres.  The  field  notes 
and  plat  Introduced  as  evidence  show  the 
condition  of  only  those  sections,  and  that  was 
on  the  30tb  of  May,  1840.  John  W.  Garret- 
son,  who  surveyed  tbe  subdivlvlsional  lines 
and  meanders  of  township  12  N.,  range  6  E., 
made  this  note  In  his  record  of  surveys : 

"May  30,  1849.  Tbe  water  Is  at  a  medium 
stage  at  this  time,  and  it  is  utterly  Impossible 
to  get  to  the  part  of  tbe  south  boundary  of 
section  36,  T.  13  N.,  R.  6  E.,  which  was  run 
by  Mr.  James  M.  Danley.  The  Hatchie  Coon 
Sunk  Lands,  on  the  west  side  of  which  I 
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closed  the  meanders  in  Sea  2,  T.  12  N.,  B. 
6  E.,  Is  so  deep  at  this  time  that  It  camiot 
be  waded.  The  east  boundaries  of  Sees.  7A 
and  25,  T.  12  N.,  B.  6  B.,  I  passed  In  Decem- 
ber, 1818,  in  a  canoe,  there  was  water  there 
on  them  then  from  eight  to  ten  feet  deep, 
and  no  timber  except  groups  of  willow  and 
small  cypress  trees,  such  as  grow  In  the  main 
sunk  lands  of  the  St  Francis  river.  Mr. 
Samuel  Johnson,  it  seems,  established  comers 
In  this  lake,  as  It  is  called,  on  the  north  side 
of  the  right-hand  chute  of  Little  river,  which 
right-hand  chute  is  very  similar  to  the 
ground  through  which  the  lines,  viz.;  east 
boundary  of  Sees.  24  and  25,  T.  12  N.,  R.  6 
B.,  runs.  I  have  stated  this  much  in  order 
to  show  the  utter  Impossibility  of  running 
lines  or  meanders  from  any  comers  on  the 
above  named  boundaries,  only  at  the  dryest 
season  of  the  year.  The  part  of  the  ground 
through  which  east  boundary  of  Sees.  24 
and  25  lies  is  called  Cut-Off  Lake,  and  the 
south  boundary  of  section  36,  T.  13  N.,  R. 
6  B.,  could  not  be  reached  by  Mr.  Samuel 
Johnson,  who  run  the  east  boundary  of  T. 
12  N.,  R.  6  B.,  at  the  time  he  run  said  boun- 
dary. 

"John  W.  Oarretson,  Deputy  Surveyor." 

He  indirectly  says  the  lands  mentioned 
could  be  surveyed  at  the  dryest  season  of 
the  year,  and  says  that  two  of  the  sections 
had  on  them  "groups  of  willow  and  small 
cypress  trees." 

The  maps  introduced  as  evidence  in  the 
hearing  of  this  cause  show  that  fractional 
sections  6,  7,  18,  19,  30,  35,  and  36  form 
the  western  boundary  of  what  is  called 
"Sunk  Lands,"  in  controversy.  James  An- 
thony, an  experienced  and  skilled  civil  en- 
gineer, testlfled  that  in  1876  he  found  that 
the  government  meander  lines  of  these  sec- 
tions followed  the  old  steamboat  channel, 
known  as  the  "Old  River,"  which  at  one 
time  was  navig^able.  The  fact  that  the  mean- 
der lines  followed  the  channel  of  Old  river 
is  prima  fade  evidence  that  it  was  the 
water  line  of  these  sections  when  the  meander 
lines  were  run,  and  was  the  stream  mean- 
dered. 

The  official  maps  show  that  Cut-OS  Lake 
was  the  water  boundary  of  fractional  sec- 
tions 35  and  36. 

What  lay  beyond  these  water  lines  or  boun- 
daries in  what  is  called  "Sunk  Land"? 
These  sections  were  surveyed  by  the  govern- 
ment about  1848  or  1849.  They  were  con- 
veyed by  the  United  States  to  the  State  of 
Arkansas  by  two  patents  dated,  respectively, 
July  29,  1852,  and  September  27,  1868;  and 
the  state  conveyed  all  of  them,  except  sec- 
tions 6  and  7,  on  the  12th  of  June,  1871,  to 
Moses  S.  Beach,  from  whom  appellant  de- 
ralgns  title.  On  these  various  dates  there 
is  no  direct  evidence  to  show  the  condition 
of  the  lands  in  controversy.  Claiming  them 
by  virtue  of  its  riparian  rights  the  burden 
is  npon  appellants,  If  It  succeeds  at  all,  to 
show  their  condition.    It  ius  failed  to  do  so. 


James  Anthony  who  has  known  the  land 
since  1874,  three  years  after  the  state  of 
Arkansas  conveyed  lands  to  Moses  S.  Beach, 
as  before  stated,  testified  as  follows : 

"Timber  grows  all  over  the  land;  cTpress 
and  Cottonwood  on  the  outskirts  of  that  land, 
both  on  the  river  and  on  the  meander  line. 
The  center  of  the  land  in  section  10,  15,  west 
half  of  11,  west  half  of  14,  is  the  highest 
land  in  that  country,  comparing  it  with  l>oth 
sides  of  the  river,  and  It  is  known  as  'Gum 
Island,'  and  the  timber  on  these  lands,  this 
10,  15,  west  half  of  11,  and  west  lialf  of  14, 
are  oak,  some  cottonwood,  red  gum,  mulber-. 
ry,  some  hickory,  and  is  also  covered  with 
a  dense  undergrowth  of  spice  wood.  Be- 
tween these  lands,  which  I  Iiave  said  are 
known  as  'Gum  Island,'  and  the  land  within 
the  meander  line,  known  as  'Hatchle  Coon,' 
the  country  Is  low,  swampy,  and  in  some  plac- 
es going  as  wide  as  1,000  and  1,200  feet  be- 
tween high  land  and  tiigh  land,  and  narrow- 
ing down  in  places  to  75  and  100  feet  wide. 

"I  have  followed  the  meander  line  through 
4  and  3  and  2,  about  which  Mr.  Biggs  and 
Mr.  Odom  testified.  I  made  those  meander 
lines.  As  to  the  difference  in  the  timber  and 
land  on  one  side  of  that  line  and  the  other, 
the  timber  on  the  'Hatchle  Coon'  property  Is 
oak  and  gum,  and  on  the  south,  in  between 
the  two  Islands,  cypress  principally  and  some 
little  cottonwood.  I  have  known  that  coun- 
try since  1874.  It  is  known  as  the  'Sunk 
Lands.'  It  is  possible  at  times  to  walk  across 
that  country.  The  best  crossing  is  through 
6,  12,  11,  and  10,  and  through  9.  There  Is 
an  old  wagon  road  that  goes  through  there, 
and  there  used  to  be  a  feriy.  By  6  I  mean 
sections  6  in  12 — ^7. 

"Asked  as  to  the  nature  of  the  country 
south  of  this  crossing,  with  reference  to  the 
possibility  of  being  crossed  by  team  or 
horses  or  by  foot,  the  witness  said:  'Well, 
what  yon  call  by  foot,  you  mean  across  this 
country  anywheres,  as  far  as  wagons  are 
concerned,  you  would  have  to  leave  these 
middle  sections  out,  and  then  you  could  cross 
through  85,  34,  and  88  with  wagon  or  other- 
wise.' 

"It  could  not  be  crossed  on  foot  in  the 
S.  ^  of  24  and  the  S.  %  of  22.  By  wading 
you  can  cross  anywhere.  There  is  water  in 
section  23.  There  may  be  a  little  flag  in  14. 
The  flag  openings  commence  in  the  northeast 
com»  of  2.  They  go  down  through  section 
2  to  the  B.  ^  of  section  11.  The  B.  %  of  14 
and  from  the  south  line  of  section  14  they 
turn  due  west,  running  out  between  sections 
14  and  23  and  15  and  22,  and  is  here  known 
as  'Lead  Fork  Slough.'  In  section  26  there 
is  what  is  known  as  the  'Scatters.'  That 
is,  more  or  less  over  the  section,  there  is 
bunches  of  timber  covering  25  or  30  acres, 
and  these  bunches  of  timber  are  surrounded 
by  flag  openings.  There  may  also  be  a  little 
of  that  In  25,  but  very  little.  25  is  pretty 
high  ground.  It  Is  ash  and  oak.  25  Is  known 
as  'Ash  Camp.'" 
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TbiB  testimony  la  strongly  corroborated  by 
tbe  testlinony  of  other  witnesses. 

Were  the  lands  In  controversy  higher  In 
1874,  and  since  then  than  they  were  In  1848, 
when  the  United  States  surrey  was  made, 
or  In  1852  or  1868  when  the  United  States 
coDTeyed  to  this  state? 

T.  U  Daris  testified  that  "there  is  sedi- 
ment always  forming,  and  after  every  over- 
flow there  Is  sediment  found,  and  the  land  Is 
gradually  rising  up."  F.  H.  Vamer  testified 
that  he  had  resided  not  far  from  this  land 
ever  since  1844  (four  years  before  any  sur- 
vey was  made)  that  low  placee,  filled  with 
water,  are  gradually  filling  up,  but  further 
than  this  the  land  has  not  been  elevated. 
John  M.  Biggs  testified  that  he  does  not 
think  that  the  land  has  filled  up  or  been 
elevated  any  at  all.  That  the  overfiows 
wash  oat  these  low  places  and  prevent  them 
filling;  that  nearly  everywhere  on  what  is 
known  as  "Snnk  Lands"  on  top  of  the  ground, 
there  is  an  ore  like  substance  in  pieces  as 
heavy  as  a  pound  to  five  pounds.  This 
dearly  Indicates  that  the  lands  have  not 
been  materially  elevated  by  sediment  deiws- 
ited  on  top  of  the  ground.  If  It  was  the 
ore  wonld  be  covered.  The  preponderance  of 
the  evidence  we  think,  shows  that  the  eleva- 
tion of  the  "Snnk  Lands"  has  not  changed. 

According  to  the  opinion  of  the  court  in 


Home  T.  Smith,  169  U.  8.  40,  15  Sup.  Gt 
988,  40  L.  Ed.  68,  and  Niles  v.  Cedar  Point 
CTub,  175  U.  S.  300,  20  Sup.  Ot  124,  44  L. 
Bd.  171,  we  do  not  think  that  the  appellant 
acquired  the  lands  In  controversy  by  virtue 
of  his  riparian  rights,  or  is  tbe  owner  there- 
of, and  so  decide.  Like  the  land  In  con- 
troversy in  Niles  V.  Cedar  Point  Club,  supra, 
they  are  low  swampy  lands,  checked  by  bay- 
ous, subject  to  inundation,  and  reclaimable,  to 
some  extent,  for  agriraltural  purposes;  and 
not  snch  lands  as  can  be  acquired  by  virtue 
of  riparian  rights  for  fishing  and  other  water 
purposes. 

Appellant  ottered  a  letter  of  the  secretary 
of  the  Interior  of  the  United  States  to  the 
Commissioner  of  the  General  Land  Office 
as  evidence,  and  the  court  refused  to  receive 
or  allow  it  to  be  read.  The  letter  was  a 
mere  expression  of  opinion  as  to  the  lands 
In  controversy.  There  was  no  contest  before 
his  department  as  to  such  lands  which  called 
for  decision.  There  were  no  parties  before 
him  seeking  for  an  adjudication.  There  were 
no  issues  to  be  decided.  No  on^  interested 
had  an  opportunity  to  be  heard.  The  letter 
was  of  no  binding  force  or  effect  upon  any 
one,  and  was  properly  excluded. 

Decree  afilrmed. 

HcCULLOCH,  X,  dlssentu 


Digitized  by 


Google 


540 


82  SOUTHWBSTDRN  BEPORTER. 


(Kj. 


ILLINOIS  CENT.  R.  CO.  T.  HOLT. 
(Conrt  of  Appeals  of  Kentucky.    April  18, 1906.) 

1.  CABBIKBa    —    NsaLIOENCE   —    INJUBIXS     TO 

Stock. 

In  an  action  against  a  carrier  for  damages 
resulting  from   its  alleged  negligence  in  trans- 

S citing  plaintiff's  bogs,  an  instruction  making 
efendant  liable  for  any  loss  of  the  bogs  after 
delivery  at  the  place  of  destination  and  their 
reshipment  by  piaintiif  over  another  road  to  a 
different  market,  was  erroneous. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Oent.  Dig.  Carriers,  S8  823,  924,.  950.] 

2.  Samb— MEASnRB  OF  Damaocs. 

Where  hogs  transported  by  a  carrier  are  In 
bad  condition  by  reason  of  its  negligence,  the 
measure  of  its  responsibility  is  the  difference 
between  the  value  of  the  hogs  in  their  condition 
on  arrival  at  the  point  of  destination  and  what 
their  value  would  have  been,  had  they  been 
transported  without  negligence  on  its  part 

[Ed.   Note. — For  cases   in  point,  see   vol.   9, 
Cent  Dig.  Carriers,  f  f  963,  964.] 

8.  Same— FAiLuwt  to   Fxtbrish   Cabs— Lia- 

BIIJTT. 

A  carrier  was  not  liable  for  damages  re- 
sulting to  a  shipper's  hogs  by  reason  of  delay 
at  the  point  of  shipment,  caused  by  failure  of 
the  road  to  famish  cars  at  an  earlier  time  than 
they  were  furnished,  where  the  agent  of  the 
road  made  no  positive  engagement  as  to  when 
the  cars  would  l>e  there,  and  the  shipper  could 
have  learned  whether  the  cars  had  arrived  be- 
fore bringing  the  hogs  to  the  station. 

[Ed.   Note. — For  cases   in  jwint,  see  voL   9, 
Cent  Dig.  Carriers  {  921.] 

4.  Same— Evidence. 

Where  plaintiff  brought  his  hogs  to  defend- 
ant's railroad  station  after  he  had  been  in- 
formed by  defendant's  agent  that  it  was  uncer- 
tain exactly  when  cars  for  shipment  of  the 
hogs  could  be  furnished,  proof  by  plaintiff,  in 
an  action  by  him  against  defendant  for  damages 
resulting  from  delay  in  transportation  of  the 
stock,  as  to  the  muddy  conditions  of  defendant's 
stock  pens  at  the  shipping  point  and  plaintiff's 
expense  in  feeding  the  hogs  there  while  waiting 
for  the  cars,  was  inadmissible. 

5.  Evidence— Repobt    of    OoyxBNMBHT   In- 

SPECTOB. 

In  an  action  against  a  carrier  for  negli- 
gently transporting  plaintiff's  hogs,  the  written 
report  of  the  government  inspector  of  hogs  at 
the  point  of  destination  as  to  their  condition 
on  arrival,  proved  by  the  inspector  to  be  correct, 
was  admissible. 

6.  Same— Statement  Out  of  Court. 

Where,  by  reason  of  defendant  railroad's 
negligence  in  transporting  plaintiff's  hogs,  they 
arrived  at  their  destination  in  poor  condition, 
and  plaintiff  was  obliged  to  reship  them  to  an- 
other market  for  sale,  a  notation  on  the  bill 
of  sale  at  the  latter  market,  by  the  commission 
merchant  negotiating  the  sale,  that  certain  of 
the  hogs  had  died  there,  was  incompetent  as  a 
statement  out  of  court  and  not  under  oath. 

7.  Gabbiebb— Live  Stock— Tbanspobtation— 
Duty  of  Cabbieb. 

It  is  the  duty  of  a  carrier  to  transport 
hogs  delivered  to  It  for  shipment  with  reason- 
able promptness,  according  to  the  usual  course 
of  business,  considering  the  connections  to  be 
made,  the  way  they  were  carried,  and  the  time 
usually  taken  for  the  journey. 

[Ed.   Note. — For  cases  in   point  see  vol.  9, 
Cent  Dig.   Carriers,  H  920-^] 

8.  Same. 

A  railroad  accepting  hogs  for  shipment  is 
lx>und  to  use  reasonable  care  in  handling  and 
caring  for  them  on  the  journey  according  to  the 
usual  course  of  business  in  such  shipment,  and 
on   failure   so   to   do   is  guiltr  «f   negligence, 


rendering  It  liable  to  the  shipper  for  any  loss  or 
damage  he  sustained  thereby. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  {{  920-928.] 

9.  Same. 

A  carrier,  accepting  for  transportation  bogs 
loaded  on  its  cars  by  the  shipper  himself  under 
a  contract  whereby  the  latter  agrees  to  at  all 
times  feed,  water,  and  care  for  tne  stock  at  bis 
own  expense,  and  exempting  the  road  from  lia- 
bility for  any  injury  the  hogs  may  do  each  other, 
or  damage  caused  by  heat  or  suffocation,  or 
not  arising  from  the  road's  negligence,  is  not 
responsible  for  any  injurr  done  by  the  hogs  to 
each  other,  or  from  suffocation  by  reason  of 
their  being  crowded  In  the  car,  or  from  their 
eating  cockle  burrs. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  §§  926-928,  933,  942.] 

10.  Same — Mjcasube  of  Damages. 

Where,  in  an  action  against  a  carrier  for 
negligent  transportation  of  plaintiff's  hogs,  a 
lump  sum  as  damages  was  alleged,  the  mpasure 
-of  plaintiff's  damages  in  case  he  was  entitled  to 
recover  was  the  difference  in  value  of  his  hogs 
at  the  time  and  in  the  condition  they  wpre 
when  delivered  at  the  point  of  destination  and 
their  value  if  delivered  with  reasonable  prompt- 
ness and  handled  and  cared  for  with  reasonable 
care  on  the  journey. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  g{  963,  964.] 

Appeal  from  Circuit  Court,  Carlisle  County. 

"Not  to  be  officially  reported." 

Action  by  Ed  Holt  against  the  Illinois  Cen- 
tral Railroad  Company.  Judgment  tor  plain- 
tiff, and  defendant  appeals.    Reversed. 

Robbins,  Thomas  &  Bridgwat»,  ^Trabue. 
Doolan  &  Cox,  and  J.  M.  Dickinson,  for  ap- 
pellant   Nichols  &  NlcliolB,  for  appellee. 

HOBSON,  C.  J.  On  May  18, 1903,  appellee. 
Ed  Holt,  applied  to  the  agent  of  the  Illinois 
Central  Railroad  Company  at  Arlington,  Ky., 
to  fumisb  lilm  three  cars  the  next  day  for 
the  shipment  of  bogs  to  East  St  Louis.  Tbe 
agent  said  he  would  use  his  best  endeavors 
to  get  them.  On  the  morning  of  the  19th 
Holt  went  again  to  see  tbe  agent,  and  tbe 
agent  told  bim  tbat  ail  be  could  say  was 
be  wired  tbe  car  man  tbe  night  before  and 
tbe  man  said  the  cars  would  be  there.  Holt 
proceeded  to  bring  bis  bogs  to  tbe  station 
that  evening,  but  tbe  cars  did  not  come  until 
some  time  during  tbe  night  He  loaded  the 
bogs  on  tbe  cars  the  next  day,  flnisbing  tbe 
loading  about  1  o'clock,  and  left  for  St  Louis 
on  a  paasengw  train  at  1 :30  p.  m.  The  hogs 
were  taken  np  by  a  freight  train  at  2 :40  p. 
m.,  and  were  taken  by  tbis  train  to  Hounds, 
where  they  were  turned  over  to  another  train, 
which  took  them  to  Carbondale,  and  there  tnm> 
ed  them  over  to  a  third  train,  which  took  them 
to  East  St  Louis ;  there  being  three  junctions 
on  the  route,  or  three  different  connections 
to  be  made.  The  hogs  reached  tbe  yards  of 
tbe  railroad  company  at  East  St  Louis  at 
9  '.80  a.  m.  on  the  2l8t,  but  they  were  not  tak- 
en up  to  the  stock  pens  and  unloaded  until 
about  12  o'clock.  When  unloaded  seven  of 
the  hogs  were  dead,  some  died  after  they 
were  unloaded,  and  tbe  rest  were  in  bad  con- 
dition.   Holt  was  unable  to  aell  bis  bogs  in 
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East  St.  LonJs,  and  after  a  couple  of  days 
shipped  tbem  to  Cblcagb.  Some  others  died 
on  the  way  to  Chicago,  and  nine  died  after 
they  reached  there.  He  himself  went  to  Chi- 
cago on  a  passenger  train,  and,  leaving  there 
before  his  hogs  were  sold,  returned  home, 
reaching  Arlington  Sunday  morning.  May 
24th.  He  immediately  applied  to  the  agent 
to  have  two  cars  for  him  the  next  day,  and 
on  the  next  evening  brought  -the  remainder 
of  bis  hogs  to  the  station  and  loaded  them 
about  6  o'clock.  They  left  Arlington  on  a 
freight  train  that  night,  and  were  unloaded 
at  East  St  Louis  about  4  o'clock  the  next 
afternoon.  They  were  sold  on  the  market 
the  next  day,  but  some  of  them  had  died,  and 
the  others  were  not  in  good  condition. 
When  Holt  left  with  the  first  shipment  of 
Ii'ji^s,  be  Instructed  the  man  on  the  farm,  If 
anj-  of  the  hogs  died  while  be  was  gone,  to 
burn  tbem.  Two  hogs  had  died  before  this, 
and  ten  died  while  be  was  gone.  He  sued  the 
rnilroad  company  for  damages  for  not  taking 
proper  care  of  his  stock,  and  not  delivering 
tbem  in  a  reasonable  time,  and  recovered  a 
verdict  for  $600.  The  railroad  company  ap- 
peals. 

For  the  railroad  company  it  Is  insisted  that 
the  hogs  had  cholera,  and  that  this  was  the 
cause  of  the  death  of  those  that  were  lost 
and  the  bad  npp.irent  condition  of  tbe  others. 
It  is  also  insisted  for  It  that  tbe  cars  were 
carried  through  in  the  due  course  of  business 
without  unreasonable  delay.  The  evidence 
on  these  questions  was  vei^  conflicting,  and  it 
Is  not  surprising  that  tbe  jury  were  not  all 
able  to  agree  on  a  verdict. 

The  defendant  filed  an  amended  answer, 
in  which  it  was  alleged  that  by  the  terms 
of  the  written  contract  under  which  tbe  hogs 
were  carried  It  was  expressly  agreed  that 
I-Iolt  would  at  all  times  feed,  water,  and  care 
for  tbe  stock  at  his  own  expense  and  risk, 
and  that  the  company  should  not  be  liable 
for  any  injury  the  bogs  might  do  to  each 
other  or  to  themselves,  or  for  any  loss  or 
damage  caused  by  beat  or  suffocation,  or 
for  any  damage  not  arising  from  the  negli- 
gence of  tbe  defendant  It  also  alleged  that  ; 
the  weather  was  hot  at  the  time  of  tbe  ship- 
ments, and  the  plaintiff  crowded  the  bogs  in 
the  cars.  No  reply  was  filed  to  ibis  amended 
answer.  Its  allegations  stood  confessod  on 
the  trial.  The  court  should  therefore  on  tbe 
trial  have  given,  under  the  pleadings,  in- 
struction E  asked  by  the  defendant ;  and  in- 
struction 2,  in  so  far  as  It  conflicts  with  In- 
struction B,  should  not  have  been  given.  In- 
struction 2  also  made  tbe  defendant  liable 
for  the  bogs  that  died  before  they  were  sold 
in  Chicago,  and  for  tbe  decline  in  the  mar- 
ket, if  any,  before  they  were  sold.  Tbe  de- 
fendant did  not  have  charge  of  the  hogs 
when  tliey  were  shipped  from  East  St  Louis 
to  Chicago,  and  it  was  not  responsible  for 
any  loss  of  the  hogs  after  it  delivered  them 
at  tbe  stockyards  in  East  St  Louis.  If  tbe 
hos8  were  In  bad  condition  when  delivered 


at  the  stockyards  by  reason  of  the  defend- 
ant's negligence,  tbe  measure  of  Its  responsi- 
bility is  the  difference  between  tbe  value  of 
the  hogs  in  their  then  condition  and  what 
their  valne  would  have  been  if  they  had  been 
transported  to  East  St  Louis  without  negli- 
gence on  the  part  of  the  defendant 

Tbe  defendnnt  is  not  liable  for  not  furlnsb- 
Ing  cars  at  Arlington  earlier  than  they  were 
furnlsbed,  as  the  plaintiff's  own  proof  clear- 
ly shows  that  tbe  agent  made  no  positive 
engagement  as  to  when  the  cars  would  be 
there.  The  plaintiff,  when  he  brought  his 
bogs  to  the  station,  after  what  had  taken 
place  between  him  and  the  agent,  took  the 
risk.  He  lived  only  a  short  distance  away, 
and  could  easily  have  learned  whether  the 
cars  had  come  before  be  drove  bis  bogs  up 
there.  The  proof  by  tbe  plaintiff  as  to  tbe 
muddy  condition  of  the  stock  pen  and  bis  ex- 
pense In  feeding  the  first  lot  of  hogs  there 
Should  have  been  excluded. 

The  written  report  of  tbe  government  In- 
spector of  St  Louis,  which  was  proved  by  bim 
to  be  correct  and  filed  with  the  deposition  of 
Dr.  Scott,  should  have  been  allowed  to  be 
read  to  tbe  Jury. 

Tbe  notation  on  the  bill  of  sale  by  the  com- 
mission merchant  in  Chicago  that  nine  of 
the  hogs  bad  died  there  was  incompetent. 
It  was  simply  the  statement  of  the  merchant 
out  of  court  and  not  under  oath. 

For  tbe  reasons  we  have  given,  tbe  fact 
that  tbe  bogs  were  muddy  when  they  got  to 
East  St  Louis,  in  consequence  of  the  sto^k 
pen  at  Arlington  being  muddy,  was  incom- 
petent 

Instruction  B,  given  by  the  court  on  its 
own  motion,  is  a  correct  statement  of  the 
law  of  the  case  under  tbe  pleadings,  and  on 
another  trial  Instruction  2  will  be  omitted. 

The  court  should  also  on  another  trial 
Instruct  the  Jury  that  it  was  the  defendant's 
duty  to  transport  the  bogs  from  Arlington, 
after  they  were  loaded,  to  East  St  Louis, 
with  reasonable  promptness  according  to  the 
usual  course  of  business,  considering  the  con- 
nections to  be  made,  the  way  they  were  car- 
ried, and  tbe  time  usually  taken  for  the 
Journey ;  that  it  was  its  duty  to  handle  them 
and  care  for  tbem  on  the  Journey  with  rea- 
sonable care  according  to  tbe  usual  course 
of  business  in  such  shipments;  that  If  it 
failed  to  do  this  it  was  guilty  of  negligence, 
and  was  liable  to  the  plaintiff  for  any  loss 
or  damage  be  sustained  thereby;  but  that 
It  was  not  responsible  for  tbe  bogs  not  reach- 
ing East  St.  liOnls  In  time  for  tbe  first  day's 
market,  if  reasonable  promptness  was  used 
In  carrying  tbem,  nor  for  any  Injury  or  loss 
to  the  bogs  on  tbe  Journey,  if  they  were 
bandied  and  cared  for  with  reasonable  care; 
and  that  the  defendant  was  not  responsible 
for  any  injury  done  by  tbe  hogs  to  each 
other,  or  from  suffocation,  by  reason  of  their 
being  crowded  In  the  car,  or  from  their  eat- 
ing cockle  burrs,  but  only  for  such  loss  aa 
was  due  to  Its  negligence. 
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On  the  return  of  the  caae  the  plaintiff  will 
be  allowed  to  amend  his  petition,  U  he  de- 
sires to  do  80,  and  allege  a  lump  snm  as 
damages,  and  In  that  event,  In  lieu  of  Instruc- 
tion B,  the  court  on  another  trial  will  In- 
struct the  jury  that.  If  they  find  for  the 
plaintiff,  the  measure  of  damages  Is  the  dif- 
ference In  value  of  bis  hogs  at  the  time  and 
In  the  condition  they  were  when  delivered  at 
the  stockyards  In  East  St  Louis  and  the  value 
of  the  hogs  If  delivered  with  reasonable 
promptness  and  handled  and  cared  for  with 
reasonable  care  on  the  journey.  The  plain- 
tiff may  also  be  allowed  to  file  a  r^ly  to  the 
amended  answer. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


BROWN  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  18, 1906.) 

1.  HouicinE— EvinERox— StrrFiciBNOT. 

Evidence  on  a  trial  for  homicide  examined, 
and  held  to  support  a  conviction  of  voluntary 
manslaughter. 

2.  Sams— Habicless  Ebbob— InsTBXTonoiis. 

Where,  on  a  trial  for  homicide,  the  Jury 
found  accused  guilty  of  voluntary  manslaughter, 
as  authorized  by  an  instruction  correctly  defining 
voluntary  manslaughter,  any  error  in  an  Instruc- 
tion as  to  murder  was  not  prejudicial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  f  720.] 

S.  Sake  —  VoLCRTABT   Manblatjohteb  —  In- 

STBUCTIONB. 

Where,  on  a  trial  for  homicide,  the  killing 
was  admitted,  and  accused  claimed  that  it  was 
accidental,  and  the  court  charged  that  if  accused 
Intentionally,  or  in  a  wanton  and  reckless  man- 
ner, without  previous  malice,  discharged  his 
pistol,  and  thereby  killed  decedent,  a  verdict  of 
voluntary  manslaughter  should  be  found,  the 
giving  of  an  instruction  that  if  the  accidental 
shootmg  was  the  result  alone  of  the  recklessly 
careless  use  of  a  loaded  pistol  by  accused,  a  ver- 
dict of  manslaughter  should  be  found,  and  his 
punishment  fixed  as  set  out  in  the  previous  in- 
struction, was  not  open  to  the  objections  that 
It  emphasized  the  effect  of  accused's  carelessness 
in  handling  the  pistol,  and  that  it  was  contra- 
dictory to  the  previous  instruction,  in  that  it 
omitted  the  word  "voluntary"  before  the  word 
"manslaughter." 
4.  Cbiuinai.  Law— Appeai/— Review, 

Under  Cr.  Code,  §  281,  providing  that  the 
decisions  of  the  court  on  motions  for  a  new  trial 
shall  not  be  subject  to  exception,  the  Court  of 
Appeals  cannot  reverse  a  conviction  on  a  trial 
for  homicide,  because  the  trial  court  refused 
a  new  trial  on  the  ground  that  the  jury  were 
permitted  to  separate  during  the  trial  and  were 
guilty  of  misconduct  in  viewing  the  premises 
where  the  homicide  occurred,  without  the  per- 
mission of  the  court  and  in  the  absence  of  accus- 
ed and  his  counsel. 

Appeal  from  Circuit  Court,  Monroe  County. 
"To  be  officially  reported." 
Benton  Brown  was  convicted  of  voluntary 
manslaughter,  and  be  appeals.    Affirmed. 

Geo.  T.  Duff,  Duff  &  Hutcherson,  Miller  & 
Jackson,  Sherman  Spear,  and  W.  H.  Walden, 
for  appellant  Balrd  &  Richardson,  N.  B. 
Hays,  Atty.  Gen.,  and  O.  H.  Morris,  for  the 
Commonwealth. 


SETTLE,  J.  Appellant  was  tried  In  tbe 
Monroe  circuit  court  under  an  Indictment  re- 
turned by  the  grand  Jury  of  that  coonty 
which  diarged  him  with  the  willfal  murder 
of  Jeff  Harlan.  By  the  Jury's  verdict  he 
was  found  gollty  of  voluntary  manslaugliter, 
and  his  punishment  flxod  at  confinement  in 
the  penitentiary  21  years.  Tbe  lower  conrt 
refused  him  a  new  trial,  and  he  baa  aiQ)ealed. 

Appellant's  defense  was  accidental  homi- 
cide. According  to  tbe  evidence,  Harlan  was 
shot  and  killed  by  appellant  at  the  door  of 
the  store  of  John  Roton,  in  TranpUnsrUle,  on 
the  night  of  December  24,  1904.  Appellant 
and  deceased  were  about  the  same  age,  21 
years,  had  known  each  other  from  boyhood, 
and  were  apparently  the  best  of  friends.  Ac- 
cording to  the  testimony  of  John  Roton.  In 
whose  store  appellant  was  then  employed  as 
a  salesman,  the  latter,  in  a  conversation  with 
him  after  the  killing  of  Harlan,  and  as  they 
were  following  the  body  to  the  hotel,  to 
which  It  was  removed,  said:  "I  would  not 
have  killed  Jeff  for  anything  on  earth.  He 
was  the  best  friend  I  had."  No  motive  for 
the  homicide  was  shown  upon  tbe  trial,  un- 
less it  grew  out  of  something  that  took  place 
in  a  conversation  between  appellant  and 
deceased  In  front  of  the  store  a  few  min- 
utes before  the  shooting.  In  tbe  hearing  of 
Little  Crawford,  who  testified  that  appel- 
lant then  rematbed  to  Harlan  that  be  was 
going  that  night  to  a  popcorn  parly.  Harlan 
said  to  him,  "If  I  were  you,  I  would  not  go, 
for  yon  are  drinking,"  to  which  appellant 
replied,  "he  did  not  care  a  damn  what  be 
did."  As  Crawford  then  went  into  the  store, 
he  heard  no  more  of  the  conversation.  If  it 
was  continued.  There  is  no  doubt  from  tbe 
evidence  that  appellant  was  to  some  extent 
nnder  the  Influence  of  intoxicants  that  night 
and  at  the  time  of  the  shooting;  Indeed,  be 
admitted  it  when  testifying  in  bis  own  behalf, 
and  after  the  shooting  he  evidently  became 
more  Intoxicated,  for  he  testified  that  after 
following  the  body  of  Harlan  to  the  hotel 
he  knew  nothing  of  what  happened  during 
the  remainder  of  tbe  night,  though  he  was 
afterwards  arrested  and  put  In  JalL 

There  were  several  things  said  and  done  by 
appellant  immediately  after  the  shooting  that 
appear  to  be  Inconsistent  with  his  Innocence: 
for  instance,  though  numerous  inquiries  were 
made  in  his  presence  by  individuals  of  the 
gathering  crowd  as  to  the  identity  of  the 
slayer  of  Harlan,  he  made  no  reply,  and  up- 
on being  directly  asked  by  several  persons, 
among  them  a  brother  and  sister  of  deceased, 
who  had  shot  him,  be  said  be  did  not  know- 
and  In  reply  to  one  or  two  of  these  inquiries 
he  said  deceased  must  have  been  shot  by 
a  stray  ball,  as  he  was  not  shot  from  the 
store,  and,  furthermore,  that.  If  the  shooting 
had  occurred  from  the  store,  it  would  have 
been  manifested  by  powder  smoke  In  tbe 
store.    These  statements,  attribnted  to  him. 
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appellant  denied;  but  we  think  the  great 
weight  of  the  evidence  was  to  the  effect  that 
they  were  made  by  him.  and  that  he  did  not 
in  fact  admit  his  identity  as  the  slayer  of 
Harlan  nntll  the  pistol  with  which  he  did 
the  shooting  was  fonnd  by  Roton,  with  one 
of  Its  cbambtfs  containing  an  empty  shell, 
and  still  warm  from  the  firing  of  the  shot. 
Although  there  were  several  persons  besides 
appellant  In  the  store  at  the  time  of  the  kill- 
ing of  Harlan,  nearly  all  of  them  were  at  the 
rear  end  of  Uie  room,  and  It  is  a  singular 
fact  that  not  one  of  them  claimed  to  have 
seen  the  shooting,  though  all  beard  the  re- 
port of  the  pistol.  Two  or  three  of  them,  up- 
on hearing  tbe  report,  looked  toward  the 
front  door,  and  saw  appellant  standing  with 
his  back  to  them  and  his  face  to  the  door. 
At  the  time  one  Bert  High  was  in  front  of 
appellant,  holding  him  by  the  shoulders.  As 
High  was  the  only  witness  near  appellant 
when  he  shot  Harlan,  we  here  quote  from 
the  record  the  material  parts  of  his  testi- 
mony: "I  was  In  Roton's  etore  when  Har- 
lan was  killed.  Myself  n'  '  Brown  [appel- 
lant] were  the  only  persons  present.  When 
the  pistol  was  discharged,  Harlan  was  In 
214  or  3  feet  of  Brown.  The  defendant  came 
around  there  with  the  pistol.  I  said  to  him, 
'What  are  you  going  to  do?'  He  said  he 
was  going  to  shoot  I  asked  him  If  It  was 
loaded.  He  said  be  reckoned  It  was  If  he 
got  bold  of  the  right  one.  I  said:  'Yon 
most  not  do  that.  They  are  liable  to  pull 
yon.'  I  guess  then  In  about  a  minute  Har- 
lan atepited  to  the  door,  and  be  said,  'Do  not 
shoot'  Abont  the  time  be  said,  1)o  not 
shoot'  I  turned  and  looked  down  toward  the 
other  end  of  the  store.  About  the  time  I 
looked  down  there  the  pistol  fired.  I  do  not 
think  he  intended  to  shoot  Harlan.  I  saw 
Harlan,  and  knew  him  when  he  spoke.  The 
ligbt  was  shining  out  at  the  door.  I  was 
facing  tbe  door,  and  Brown's  right  side  was 
turned  towards  the  end  of  the  counter.  Af- 
ter tbe  shooting,  I  laid  my  hands  upon 
Brown's  arms.  I  am  not  related  to  either 
party,  but  was  friendly  to  both.  The  last 
I  saw  of  tbe  pistol  before  It  fired.  Brown  had 
it  down  by  bis  side."  Tbe  fact  that  Harlan 
was  close  to  appellant  when  shot  was  dem- 
onstrated by  the  powder  bums  on  his  face. 
He  mnst  have  been  shot,  too,  while  in  the 
act  of  talking  to  appellant  as  the  pistol  ball 
entered  his  mouth  without  touching  bis  lips 
or  teeth,  severed  the  spinal  cord,  and  broke 
tbe  Deck  at  the  base  of  tbe  brain.  Accord- 
ing to  tbe  testimony  of  Dr.  Duncan,  a  skilled 
snrgeon,  Harlan's  death  must  bave  been  In- 
stantaneous. 

Appellant  testified  In  his  own  behalf  to 
tbe  effect  that  be  and  deceased  were  inti- 
mate friends,  and  that  no  trouble  or  misanr 
derstanding  had  ever  arisen  between  them; 
that  on  tbe  night  of  tbe  homicide  no  such 
conversation  occurred  between  them  as  was 
related  by   C^wford,   though  he  admitted 


I  that  he  and  deceased  were  together  out  In 
front  of  the  store  when  Crawford  made  bis 
appearance;  that  be  bad  with  Crawford  tbe 
conversation  abont  some  article  he  wished  to 
purchase  from  the  store,  as  testified  by  the 
latter;  and  that  leaving  deceased  in  front, 
he  and  Crawford  went  into  the  store  to  get 
the  desired  article,  after  which  appellant 
went  out  of  the  store,  took  a  drink  of  whisky 
with  Crawford,  then  returned,  and  had  a 
talk  with  Harlan,  who  bad  in  the  meantime 
entered  the  store.  According  to  appellant's 
further  statement-  he  then  went  to  where 
two  pistols  were  kept  under  the  counter; 
one  being  out  of  repair  and  unloaded,  and 
the  other  loaded  and  in  proper  condition  for 
use,  and  getting,  as  he  believed,  the  unloaded 
pistol,  he  walked  toward  and  near  the  door, 
carrying  It  in  his  right  band.  What  followed 
will  better  appear  from  appellant's  own  lan- 
guage: "Bert  High  then  asked  If  the  pistol 
was  loaded,  and  I  told  him  it  was,  and  I 
thought  I  would  go  out  and  shoot  it  off. 
Seeing  this  scared  him,  I  told  him  It  was 
not,  and  I  thought  it  was  not  I  took  hold 
of  the  pistol  to  show  him  it  was  not  and  at 
this  juncture  it  was  discharged,  and  killed 
Harlan,  who  I  did  not  see.  Just  as  he  was 
about  to  enter  the  storehouse.  It  went  off 
accidently,  and  if  he  [Harlan]  said,  'don't 
shoot'  I  did  not  hear  blm.  I  saw  some  one 
Just  after  tbe  pistol  went  off  sinking  down. 
I  was  greatly  excited,  and  asked  what  it 
was,  for  I  did  not  know  who  it  was."  The 
case  was  properly  allowed  to  go  to  the  Jury> 
There  was  some  testimony  conducing  to 
prove  that  the  shooting  was  intentionally  or 
wantonly  and  recklessly  done  by  appellant, 
and  some  that  it  was  accidental;  but  the 
Jury,  having  weighed  all  the  evidence,  came 
to  the  conclusion  that  appellant's  defense  of 
accidental  killing  was  without  merit  and 
therefore  found  him  guilty  of  voluntary  man- 
slaughter. Their  finding  is  conclusive  of  the 
questicm  of  his  guilt  unless  there  was  some  er- 
ror of  law  committed  by  the  trial  court  which 
can  be  said  to  bave  prejudiced  his  substantial 
rights. 

Appellant  Insists  that  the  lower  court! 
erred  in  Instructing  the  Jury,  and  in  refusing 
certain  instructions  asked  by  him.  The  In- 
structions complained  of  are  numbered  1 
and  3a.  The  first  advised  the  jury  in  what 
state  of  case  they  might  find  appellant  guilty 
of  murder.  It  is  properly  worded,  and.  If 
this  were  not  true^  it  could  not  have  been 
prejudicial,  because  it  did  not  Influence  the 
jury;  for  they  found  appellant  guilty  of 
voluntary  manslaughter  as  authorized  by  in- 
struction No.  2,  which  was  as  follows:  "If 
the  Jury  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  Benton 
Brown,  in  said  county  and  before  the  finding 
of  this  indictment  intentionally,  or  In  a  wun- 
t<n  and  reckless  manner,  without  previous 
malice,  fired  off  and  discharged  bis  pistol, 
and  thereby  shot  and  killed  Jeff  Harlan, 
tb^  will  find  blm  guilty  of  voluntary  man- 
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slaughter,  and  fix  his  punlabment  at  confine- 
ment in  tlie  penitentiary  for  not  less  than 
2  nor  more  than  21  years."  By  instruction 
No.  3  the  jnry  were  told  that  If  they  be- 
lieved from  the  evidence  that  the  discharge  of 
the  pistol  In  the  hands  of  the  accused  was 
unintentional,  but  further  believed  from  the 
evidence  beyond  reasonable  doubt  that  the 
killing  of  Harlan  resulted  from  the  careless 
use  and  handling  of  the  pistol  by  the  accused, 
they  should  find  him  guilty  of  involuntary 
manslaughter,  and  fix  his  punishment  at  a 
fine  In  any  amount,  or  confinement  In  Jail  any 
time,  in  their  discretion,  or  might  in  their 
discretion  both  so  fine  and  imprison  him. 
Instruction  No.  4  told  them  that  In  the  event 
they  believed  from  the  evidence  beyond  a 
reasonable  doubt  that  appellant  was  guilty 
of  one  of  the  several  offenses  defined  In  the 
instructions,  but  should  have  a  reasonable 
doubt  as  to  the  degree  of  the  offense,  it 
was  their  duty  to  find  blm  guilty  of  the 
lesser  one.  By  Instruction  6  the  Jury  were 
further  told  that  if  they  believed  from  the 
evidence  the  killing  of  Harlan  was  accidental, 
and  without  carelessness  upon  the  part  of 
appellant,  they  should  find  him  not  guilty, 
or,  if  they  had  a  reasonable  doubt  of  his 
having  been  proven  guilty,  they  should  ac- 
quit him. 

As  the  killing  of  Harlan  was  admitted  by 
appellant,  and  there  was  no  claim  of  self- 
defense,  we  think  the  foregoing  instruc- 
tions embraced  and  properly  presented  to 
the  Jury  all  the  law  of  the  case;  but  yet 
another  instruction,  numbered  3a,  was  given 
by  the  court  on  motion  of  the  commonwealth's 
attorney,  which  advised  the  Jury  "that  al- 
though they  may  believe  from  the  evidence 
before  them  that  the  shooting  and  killing  of 
Jeff  Harlan  was  accidental,  yet  If  they  fur- 
ther believe  from  the  evidence  to  the  exclu- 
sion of  a  reasonable  doubt  that  said  accident- 
al shooting  and  killing  (if  it  wa»  accidental) 
was  the  result  alone  of  the  recklessly  care- 
less use  of  a  loaded,  deadly  pistol  by  the 
defendant,  they  should,  notwithstanding  the 
accident,  find  the  defendant  guilty  of  man- 
slaughter, and  fix  bis  punishment  as  set  out 
in  Instruction  No.  2."  It  Is  contended  by 
counsel  for  appellant  that  this  instruction 
is  contradictory  of  those  defining  voluntary 
and  involuntary  manslaughter,  and  so  reit- 
erated and  emphasized  the  effect  of  appel- 
lant's carelessness  in  handling  the  pistol  as 
to  minimize  the  question  of  accidental  shoot- 
ing and  deprive  him  of  any  benefit  from  the 
evidence  in  regard  thereto,  and,  besides,  that 
the  Instruction  was  confusing  to  the  Jury 
befftuse  of  the  use  of  the  term  "manslaugh- 
ter" without  the  limiting  adjective  "volun- 
tary." 

We  do  not  think  the  Instruction  in  question 
prejudicial.  It.  as  well  as  instruction  No. 
2,  correctly  defined  voluntary  manslaughter, 
though  the  word  "voluntary"  Is  not  used  In 
No.  3a.  In  Montgomery  v.  Com.,  26  Ky.  Law 
Rep.  356,  81  S.  W.  264,  it  is  said:    "It  Is 


essential  to  the  commission  of  voluntary  man- 
slaughter that  the  homicide  should  have  been 
wlllf\illy  and  intentionally  committed,  or  un- 
aer  such  circumstances  as  to  strike  one  at 
first  blush  as  so  reckless  and  wanton  as  to 
be  felonious,  though  apparently  not  intended 
by  the  perpetrator."  Bishop's  New  Criminal 
Law,  vol.  1,  {  314,  says:  "Every  act  of  gross 
carelessness,  even  in  the  performance  of 
what  Is  lawful,  and  a  fortiori  of  what  is 
not  lawful,  and  every  negligent  commission 
of  a  legal  duty  whereby  death  ensues,  is  in- 
dictable either  as  murder  or  manslaughter." 
In  York  V.  Com.,  82  Ky.  860,  we  find  this 
statement  on  the  same  subject:  "It  may  now 
be  regarded  as  well  settled  In  this  state  by 
numerous  decisions  of  this  court  that  where 
one  intentionally  does  an  act  In  such  a  reck- 
less and  careless  manner  that  It  is  calculated 
to  endanger  human  life,  and  death  ensues,  he 
is  guilty  of  manslaughter,  although  the  death 
of  the  person  killed  may  not  have  been  in- 
tended." Smith  V.  Com.,  93  Ky.  318,  20 
S.  W.  229.  So,  if,  as  the  Jury  were  told  hi 
instruction  No.  2,  appellant  "intentionally,  or 
In  a  wanton  and  reckless  manner,"  dischar- 
ged his  pistol,  and  thereby  killed  Harlan,  or 
if,  as  stated  in  instruction  3a,  the  tatter's 
death,  though  accidental,  "resulted  alone 
from  appellant's  recklessly  careless  use  of  a 
deadly  loaded  pistol.  In  either  event  he  was 
guilty  of  voluntary  manslaughter,  and  the 
omission  from  instruction  3a  of  the  word 
•voluntary"  could  not  have  misled  or  con- 
fused the  Jury,  as  the  fact  that  instruction 
3a  referred  the  Jury  to  instruction  2  for  the 
punishment  to  be  Inflicted  npon  appellant 
in  the  state  of  case  therein  predicated  must 
have  indicated  to  them  that  the  offense  de- 
scribed in  3a  was  voluntary  manslaughter, 
as  defined  in  instruction  No.  2,  and  that  they 
so  understood  it  Is  demonstrated  by  the  fur- 
ther fact  that  the  verdict  named  the  crime  of 
which  they  found  appellant  guilty  "voluntary 
manslaughter." 

In  Sprlggs  V.  Com.,  113  Ky.  724,  68  S.  W. 
1087,  after  a  review  of  all  the  authorities 
in  this  state,  it  was  held:  "The  cases  cited 
seem  amply  to  sustain  the  proposition  that, 
under  our  law,  the  common-law  offense  of 
manslaughter  has  been  subdivided  by  carv- 
ing out  of  it  the  statutory  crime  of  voluntary 
manslaughter,  and  leaving  Involuntary  man- 
slaughter to  be  dealt  with  as  at  common  law. 
The  term  'manslaughter'  has,  therefore,  be- 
come a  generic  term,  covering  two  specific 
offenses  or  degrees  of  homicide,  punishable, 
the  one  under  the  statute,  by  confinement  in 
the  penitentiary,  and  the  other  under  the 
common  law,  by  fine  and  Imprisonment  in 
Jail.  The  common-law  learning  of  the  text- 
writers  upon  the  offense  of  manslaughter  can 
have  no  place  in  the  definition  of  the  two 
degrees  of  homicide  which  have  been  carved 
out  of  manslaughter  by  the  effect  of  our  stat- 
ute, however  apt  such  learning  may  bare 
been  under  the  ancient  practice,  when  the 
punishment  of  both  grades  was  a   matter 
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resting  in  the  discretion  of  tbe  Judge."  The 
conclusion  stated  in  the  opinion  supra  was 
deduced  from  tbe  cases  of  Connor  t.  Com., 
13  Bnsh,  714;  Buckner  r.  Com.,  14  Bush, 
601;  Trimble  ▼.  Com.,  78  Ky.  176;  Bush  ▼. 
Com.,  78  Ky.  268;  Smith  v.  Com.,  93  Ky. 
318,  20  S.  W.  229 ;  Com.  v.  Matthews,  89  Ky. 
287,  12  S.  W.  333.  But  It  Is  conceded  by  the 
learned  writer  of  the  opinion  that  the  dis- 
tinction asserted  is  Ignored  by  the  court  In 
the  following  cases:  Sparks  t.  Com.,  3 
Bush,  111,  96  Am.  Dec.  196;  Chrystal  v. 
Com.,  9  Bush,  669;  York  t.  Com.,  82  Ky. 
300;  and  perhaps  others. 

It  Is,  however,  clear  that  none  of  the 
cases  referred  to  hold  that  If  a  person  In- 
tentionally, or  wantonly  and  recklessly,  dis- 
charge a  pistol  m  a  store,  street,  or  other 
public  place  where  people  are  wont  to  be  or 
congregate,  and  death  thereby  results  to  one 
of  them,  such  killing  would  not  be  voluntary 
manslaughter,  punishable  by  statute  by  con- 
finement In  the  penitentiary  from  2  to  21 
years.  It  Is  likewise  true  that  they  contain 
nothing  that  Impairs  tbe  common-law  defini- 
tion of  involuntary  manslaughter,  or  that 
questions  the  propriety  of  Inflicting  upon 
one  guilty  of  that  offense  the  punishment 
of  a  fine,  or  imprisonment  in  Jail,  either 
or  both,  as  by  the  common  law  provided. 
As  already  stated,  the  court  should  not  have 
given  Instruction  8a;  but,  as  It  was  In  sub- 
stance but  a  repltltlon  of  Instruction  No.  2  as 
to  Tolnntary  manslaughter,  the  error  was 
harmless.  The  first  of  the  two  instructions 
refused  appellant  by  the  court  might  properly 
have  been  given ;  but,  as  what  both  were  in- 
tended to  express  to  tbe  Jury  was  better 
presented  by  the  one  Instruction  given  on 
appellant's  motion,  it  was  not  error  to  refuse 
them. 

It  is  Insisted  for  appellant  that  the  court 
erred  In  refusing  him  a  new  trial  upon  the 
ground  that  the  Jury  were  permitted  to 
separate  during  the  trial,  and  were  also 
guilty  of  misconduct  In  going  upon  and  view- 
ing the  premises  where  the  homicide  occurred 
without  permission  of  the  court,  and  in  tbe 
absence  of  appellant  and  his  counsel.  As  to 
the  first  complaint,  it  appears  from  an  affi- 
davit in  the  record  that  on  one  occasion 
during  the  progress  of  the  trial  one  of  the 
Jury  lingered  behind  the  others  as  they  were 
leaving  tbe  courtroom  In  charge  of  the 
sheriff.  This  Juror  was  momentarily  sepa- 
rated from  the  other  11,  and  passed  a  few 
words  with  some  person  in  the  courtroom; 
but  tbe  sheriff  soon  discovered  his  absence, 
and  at  once  returned  with  tbe  remainder  of 
the  Jury  and  took  him  In  charge  and  away 
with  them.  It  does  not  appear  from  the 
record  that  tbe  Juror  thus  brlefiy  separated 
from  his  associates  talked  with  any  one  about 
appellant's  case,  or  to  any  one  connected  with 
it,  and  the  attention  of  the  court  was  never 
called  to  the  fact  of  his  separatloa  from  the 
othPr  jurors  until  the  matter  was  presented 
by  tbe  motion  and  grounds  for  a  new  trial. 
92  8.W 36 


Tbe  facts  as  to  tbe  Inspection  of  the  place 
of  tbe  homicide  were  that,  though  the  Jury 
at  the  beginning  of  the  trial  had  been  al- 
lowed, in  the  presence  of  tbe  court  and  ap- 
pellant, and  while  In  charge  of  the  sheriff, 
to  view  the  premises,  on  Sunday  and  after 
tbe  conclusion  of  the  evidence  they  again 
viewed  them  under  charge  of  the  sheriff, 
though  without  permission  of  the  court  It 
Is  unnecessary  to  determine  tbe  legal  effect 
of  this  action  of  the  Jury,  as  it  was  not 
brought  to  the  attention  of  the  court  until 
the  filing  of  the  motion  and  grounds  for  a 
new  trial,  though  the  same,  as  well  as  the 
momentary  separation  of  one  of  the  Jury 
from  the  others,  was  known  to  appellant  be- 
fore the  submission  of  the  case  to  the  Jury. 

It  is,  however,  beyond  our  power  to  re- 
verse this  case  for  such  errors  as  these ;  the 
right  to  do  so  being  expressly  denied  by  sec- 
tion 281,  Cr.  Code,  which  this  court  has 
repeatedly  construed  to  be  mandatory.  How- 
ard V.  Commonwealth,  80  S.  W.  211,  26  Ky. 
Law  Rep.  2218;  Curtis  v.  Commonwealth, 
62  S.  W.  886;  Brown  v.  Commonwealth,  14 
Bush,  398;  Kennedy  v.  Commonwealth,  14 
Bush,  840.  Our  examination  of  the  record 
falls  to  disclose  any  error  on  the  part  of  the 
trial  Judge  In  tbe  admission  or  rejection  of 
evidence. 

Judgment  affirmed. 


BAIIiEX  V.  COMMONWBAI/TH  (two  cases). 
(Court  of  Appeals  of  Kentucky.    April  13,  1906.) 

1.  CaniiNAL  Law — Appellate  Jubiboiction. 

Under  Cr.  Code,  I  347,  limiting  the  appel- 
late jurisdiction  of  the  Court  of  Appeala  in 
prosecutions  for  misdemeanors  to  casea  where 
the  judgment  Is  for  a  fine  exceeding  $50  or 
imprisonment  exceeding  30  days,  the  Court  of 
Appeals  has  no  jurisdiction  where  the  judgment 
of  conviction  for  a  misdemeanor  fixes  the  fine 
at  $50  and  provides  that,  on  defendant's  fail- 
ure immediately  to  replevy  tlie  fine,  he  shall 
be  put  at  hard  labor  until  Uie  fine  and  costs  are 
paid. 

2.  Intoxicatino  Liquobs  —  Sales— Evidenok 
— SomciENOT. 

Where,  on  a  trial  for  selling  liquor  with- 
out a  license,  the  evidence  showed  that  the  sale 
was  made  by  defendant's  wife,  that  defendant 
did  not  permit  any  one  to  sell  liquor  to  the 
prosecuting  witness,  or  any  one  else,  that  his 
wife  had  rented  the  house  in  which  the  sale  was 
made,  and  that  she  had  refused  to  stop  selling, 
though  he  had  requested  her  to  do  so,  a  verdict 
of  guilty  was  unauthorized. 

[Eld.  Note. — For  cases  in  point,  ^ee  vol.  20, 
Cent  Dig.  Intoxicating  Liquors,  fi  169,  184.] 

Appeal  from  Circuit  Court,  Knott  County. 

"Not  to  be  officially  reported." 

Tip  Bailey  was  convicted  In  two  cases  for 
selling  spirituous  liquors  without  a  license, 
and  appeals.  Appeal  in  first  case  dismissed, 
and  the  Judgment  in  the  second  case  reversed. 

Craft  &  Bailey,  for  appellant.  N.  B.  Hays 
and  C.  H.  Morris,  for  the  Commonwealth. 

HOBSON,  C.  J.  Tip  Bailey  was  in- 
dicted in  the  Knott  circuit  court  in  these  two 
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cases  for  selling  splrltnons  liquors  trltbont  a 
license.  He  was  found  guilty,  and  Ms  fine 
wag  fixed  at  $50,  In  the  first  case ;  and.  If  he 
failed  Immediately  to  replevy  the  fine,  he 
was  to  be  put  at  hard  labor  until  the  fine  and 
cost  were  paid,  at  $1  a  day.  In  the  other 
case  bis  fine  was  fixed  at  $100,  and  like  hard 
labor  If  the  fine  was  not  paid. 

By  section  347  of  the  Criminal  Code,  It  Is 
provided  that  this  court  shall  have  appel- 
late Jurisdiction,  in  cases  of  this  sort,  "If 
the  Judgment  be  for  a  fine  exceeding  $50.00, 
or  for  Imprisonment  exceeding  thirty  days." 
It  was  held  In  Anderson  v.  Commonwealth, 
77  Ky.  171,  that  this  court  Is  without  Juris- 
diction where  a  Judgment  Is  rendered  against 
the  defendant  for  a  fine  of  $50.  The  Attor- 
ney General  has  entered  a  motion  to  dismiss 
the  appeal  In  the  first  case  on  the  ground  that 
the  court  has  no  Jurisdiction.  The  motion 
must  be  sustained,  as  the  Jurisdiction  of  this 
court  In  criminal  cases  Is  by  statute  only  al- 
lowed In  a  case  of  this  sort,  where  there  Is 
a  Judgment  for  a  fine  exceeding  $50. 

The  Attorney  General  also  Insists  that  the 
other  appeal  should  be  dismissed,  because 
the  record  does  not  sbow  that  the  defendant 
surrendered  himself  In  execution  of  the  Judg- 
ment, or  superseded  it  He  relies  upon  Nor- 
ton V.  Commonwealth,  78  Ky.  501 ;  but  In  that 
case  It  appeared  that  the  defendants,  when 
called,  failed  to  appear,  and  that  their  ball 
was  forfeited.  Nothing  of  that  sort  appears  in 
this  case.  On  the  contrary,  the  defendant 
testified  on  the  trial.  While  the  record  is 
fragmentary,  It  is  sufilcient  for  us  to  under- 
stand what  Is  meant.  The  evidence  on  the 
trial  for  the  commonwealth  and  the  defend- 
ant was  as  follows: 

Dewitt  Perkins:  "I  am  acquainted  with 
defendant.  I  was  before  the  grand  Jury  of 
Knott  county  In  March,  1905.  I  went  to  the 
house  and  got  a  quart  I  do  not  remember 
what  the  whisky  was  In.  I  was  full  my- 
self. The  bottle  was  on  the  table.  I  do  not 
remember  seeing  the  defendant  but  his  wife 
was  there.  I  put  the  money  on  the  table  and 
then  went  bads  and  got  the  whisky.  I  never 
had  any  talk  with  the  defendant  about  any 
whisky.  Tip  Bailey  was  a  storekeeper  at 
Henry  Coombe's  distillery,  as  the  best  I  re- 
member. There  was  no  one  with  me.  After 
I  put  the  money  on  the  table,  my  horse  got 
loose  and  I  went  to  catch  him,  and  when  I 
came  back  a  bottle  of  whisky  was  on  the 
table.    I  d6  not  know  who  put  It  there." 

Tip  Bailey:  "I  never  sold  or  permitted 
any  one  to  sell  whisky  to  Dewitt  Perkins 
or  any  one  else.  My  wife,  Polly  Bailey,  rent- 
ed the  house  from  Tom  Gayheart  and  I  had 
nothing  to  do  with  It  She  refused  to  stop 
selling  when  I  requested  her  to  stop,  saying 
that  the  house  was  hers,  and  she  would  do 
as  she  pleased  with  it" 

The  court,  on  this  evidence,  should  have 
Instructed  the  Jury  peremptorily  to  find  for 
the  defendant.  He  was  not  responsible  for 
what  his  wife  did  In  bis  absence  and  with- 


out his  authority.  If,  on  the  trial,  facts  were 
shown  from  which  it  might  be  reasonably 
concluded  that  his  wife  was  acting  as  his 
agent  and  by  his  authority  In  selling  the 
whisky,  the  question  might  be  submitted  to 
the  Jury ;  for  this  fact  may  be  established  by 
circumstantial  evidence  as  well  as  by  direct 
testimony.  In  such  a  state  of  case,  the  court 
should  instruct  the  Jury  that  If  the  wife 
acted  in  selling  the  whisky  with  the  author- 
ity or  consent  of  her  husband,  he  was  liable ; 
otherwise  he  was  not  But  in  the  case  at 
bar  we  do  not  see  that  there  was  anything 
in  the  evidence  connecting  blm  with  the 
selling  of  the  whisky. 

The  appeal  in  the  first  case,  is  dismissed  for 
want  of  Jurisdiction ;  and  In  the  second  case 
the  Judgment  Is  reversed,  and  cause  remand- 
ed for  further  proceedings  consistent  here- 
with. 


SHOEMAKER  v.  SHOEMAKER. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1ot)d.} 

1.  Pabtnebship  —  FiBM   Books  — Right  to 

Complain  of  Insufficiency. 

Partners  in  a  firm  continuing  for  orer  20 
years  tolerated  a  deficient  system  of  bookkeep- 
ing kept  by  one  of  the  partners.  Held,  that  the 
copartners  could  not  complain  of  the  insnfliciai- 
cy  of  the  books. 

[Ed.  Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Partnership,  §  12a] 

Z  Same— Pbesumptions. 

No  presumptions  would  be  indulged  against 
the  bookkeeping  partner  on  account  of  the  state 
of  the  books. 
3.  Same  —  Fibm  Settljembnts  —  Suit  to  Sub- 

CHABGE— BUBDEN  OF  PBOOF. 

A  firm  continuing  for  20  years  made  annual 
settlements.  A  partner  who  kept  the  books  of 
the  firm  failed  to  sbow  whether  the  settlementH 
included  his  transactions  with  the  firm  arising 
from  his  withdrawing  firm  assets.  A  copartner, 
after  selling  his  interest,  sued  the  bookkeeping 

Sartner,  charging  him  with  having  withdrawn 
rm  assets  without  accounting  for  the  same. 
Held,  that  the  suit  was  one  to  surcharge  the 
annual  settlements  made,  and  plaintiff  had  the 
burden  of  showing  the  errors  claimed  by  him. 

Appeal  from  Circuit  Court  Pendleton 
County. 

"Not  to  be  officially  reported." 

Action  by  Alex  Shoemaker  against  T.  H. 
Shoemaker.  From  a  Judgmait  for  defendant, 
plaintiff  appeals.    AfiSrmed. 

Applegate  &  Clark,  for  appellant  John 
H.  Barker,  for  appellee. 

O'REAR,  J.  Appellant  and  appellee  and 
William  Shoemaker  were  co-partners  in  the 
operation  of  a  sawmill.  The  partnovblp 
extended  over  a  period  of  more  than  20 
years.  Appellee  T.  M.  Shoemaker  was  the 
bookkeeper  for  the  firm,  and  Its  manager. 
Annually,  with  two  or  three  exceptions,  tlte 
firm  settled  Its  accounts  as  among  the  part- 
ners. The  method  adopted  api)eara  to  have 
been  that,  all  sums  paid  out  by  each  of  the 
members  on  behalf  of  the  firm,  and  all  soma 
withdrawn  from  the  firm  by  each  of  them. 
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were  settled  In  the  annual  adjustmoit,  called 
an  "Invoicing,"  without  the  particulars  hav- 
ing been  carried  Into  the  hooka  of  the  con- 
cern. The  Invoice,  showing  the  ratio  of  In- 
terests of  the  members,  was  then  taken  as 
the  basis  of  the  firm's  operations  for  the  next 
rear.  In  1903  appellant  sold  out  his  Interest 
In  the  firm  to  his  partners.  A  year  after- 
wards he  brought  this  suit  for  a  settlement 
of  this  partnership,  charging  that  appellee 
T.  M.  Shoemaker  had  withdrawn  abont  ^I.IOO 
of  the  firm's  assets  and  used  it  In  his  own 
private  affairs  without  accounting  for  It 
Appellee  defended,  claiming  that  he  had  ac- 
counted for  It  in  the  settlements  above  al- 
luded to. 

The  character  of  the  books  kept  by  the 
firm,  with  knowledge  of  all  of  Its  members, 
was  such  a  crude  and  deficient  system,  that 
we  are  unable  to  determine  from  them  wheth- 
er the  settlements  did  Include  the  Items  In 
litigation  or  not  The  trouble  Is,  not  that  ap- 
pellee, as  bookkeeper,  failed  to  make  correct 
and  accurate  entries  of  his  transactions  with 
the  firm,  but  It  Is  In  the  system  of  bookkeep- 
ing which  the  firm  tolerated,  and  seems  to 
have  authorized.  It  will  not  therefore.  He  in 
the  mouth  of  one  of  the  members  to  complain, 
after  such  a  length  of  use,  that  the  books 
kept  by  another  member  are  Incomplete,  and 
fall  to  show  all  that  they  should  have  shown. 
No  presnmptlon  will  be  Indulged  against  the 
bookkeeping  member  on  account  of  the  state 
of  the  books  under  these  circumstances.  This 
action  Is  really  to  surcharge  the  voluntary 
settlements  made  by  the  copartners  from 
time  to  time.  The  burden  of  showing  the 
errors  claimed  by  appellant  was  upon  him 
who  was  the  plaintiff  below.  The  evidence 
was  not  such  In  the  opinion  of  the  chancellor 
who  tried  the  case  In  the  circuit  court  nor 
is  It  snch  In  our  opinion,  that  It  showed 
satisfactorily  that  the  sums  sued  for  were  not 
included  In  the  settlements.  The  evidence 
leaves  the  mind  In  doubt  on  this  question, 
and  he  that  had  the  burden  of  establishing 
the  proposition  must  therefore  falL 

The  Judgment  Is  affirmed. 


MARTIN  V.  CITIZENS'  GBNBRAL  ELBO- 
•  TRIO  CO.  et  aL 

(Conrt  of  Appeals  of  Kentucky.    April  18, 
190&) 

1.  e:i.isctbioitt— Injubt  to  Stbanobb— Nko- 

UOENOB. 

A  telegraph  company  Is  not  liable  for  In- 
jury to  one  touching  Its  wire,  even  if  it  had  be- 
come strongly  diarged  by  being  crossed  with 
the  wire  of  some  one  else;  it  having  no  knowl- 
edge thereof,  and  there  being  nothing  to  put  it 
on  notice. 

[Ed.   Note. — For  cases  In  point  see  vol.  18, 
Cent.  Dig.  Electricity,  §  9.] 

2.  SaVB  — CONTBIBinOBT  NEaUOXNCK  — Bvi- 
DBNCB. 

Evidence  in  an  action  for  injury  to  an  em- 
ploy6  of  one  electric  company  by  shock  fiom  a 
short  circuit  caused  by  his  coming  in  contact 
at  the  same  time  with  the  wires  of  another  elec- 


tric company  and  of  a  telegraph  company,  held 
sufficient  to  anthorise  a  finding  of  oontnbatory 
negligence. 

Appeal  from  Olrcnit  Court  Jefferson  Ootm- 
ty,  Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  George  R.  Martin  against  tbe 
Citizens'  General  Electric  Company  and  otb- 
ers.  Judgment  for  defendants.  Plaintiff  ap- 
peals.   AflSrmed. 

B.  H.  Young  and  M.  W.  Rlpy,  for  appel- 
lant O'Neal  &  O'Neal,  for  appellee  Citi- 
zens' General  Electric  Co.  and  Louisville 
Electric  Light  Co.  Gibson,  Marshall  &  Gib- 
son, for  appellee  American  District  Tele- 
graph Co. 

H0B80N,  C.  J.  George  R  Martin  was  • 
lineman  In  the  service  of  the  Citizens'  Gen- 
eral Electric  Company.  On  September  20, 
1002,  be  was  directed  to  put  a  cross-arm  on 
one  of  Its  poles  on  Fifth  street  between  Jef- 
ferson and  Market  Right  by  this  pole  stood 
a  pole  of  the  Louisville  Electric  Light  Com- 
pany. The  two  poles  were  very  close  togeth- 
er at  tbe  bottom,  so  close  that  Martin  could 
not  go  up  between  them.  He  went  up  the 
pole  of  the  Louisville  Electric  Light  Company. 
Both  poles  carried  wires  charged  with  deadly 
currents  of  electricity.  On  the  pole  of  the 
Citizens'  General  Electric  Company,  and 
above  its  wires,  the  American  District  Tele- 
graph Company  had  strung  a  wire,  which  was 
used  for  telegraphing  purposes  and  carried 
only  a  small  amount  of  electricity,  which  was 
Insufficient  to  hurt  any  one.  After  Martin 
got  up  the  pole  of  the  Louisville  Electric 
Light  Company,  be  stood  upon  Its  cross-arm 
with  one  foot  on  or  near  the  wire  of  that  com- 
pany, and  while  standing  In  this  way,  in  pass- 
ing a  rope,  he  threw  his  hand  up  and  It  came 
In  contact  with  the  wire  of  the  telegraph  com- 
pany. Immediately  he  received  a  severe  shock 
of  electricity.  His  hand  and  foot  were  terri- 
bly burned,  and  he  fell  to  the  ground,  suffer- 
ing thus  further  Injuries.  He  brought  this 
action  against  all  three  of  the  companies.  At 
the  conclusion  of  the  evidence  the  court  In- 
structed the  Jury  peremptorily  to  find  for  the 
telegraph  company,  and  the  case  being  sub- 
mitted to  the  jury  as  to  the  two  electric  light 
companies,  they  found  a  verdict  for  the  de- 
fendants, and  Martin  appeals. 

The  proof  was  undisputed  that  the  wire  of 
the  telegraph  company  was  charged  with  only 
a  few  volts  of  electricity  and  tbat  It  was  In 
Itself  entirely  harmless.  It  is  said  that  per- 
haps this  wire  had  been  crossed  somewhere 
with  some  other  wire,  and  had  thus  become 
charged  with  a  deadly  current  of  electricity. 
But  this  is  pure  speculation,  and  there  Is 
nothing  In  the  record  to  show  that  the  tele- 
graph company  knew,  or  had  and  reason  to 
suppose,  that  there  was  any  danger  In  Its 
wire.  Its  wire  being  harmless  in  Itself,  the 
telegraph  company  would  not  be  responsible 
to  a  stranger  If  he  was  trart  by  touching  It 
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when  tbe  wire  bad  become  cbarged  with  elec- 
tricity without  Ita  knowledge,  or  anything  In 
the  circumstances  to  put  It  on  notice  of  the 
danger.  The  only  reasonable  Inference  from 
the  proof  is  that  Martin's  foot  was  on  tbe 
heavily  cbarged  wire  of  the  Loulayllle  Elec- 
tric Light  Company,  and  when  he  touched 
tbe  other  wire  be  completed  tbe  circuit  The 
electricity  that  burned  his  foot  and  bis  hand 
came  from  tbe  heavily  charged  wire  of  the 
Louisville  Electric  Light  Company.  The  only 
reason  that  be  was  not  killed  was  that  tbe 
insulation  in  part  protected  him  from  the 
deadly  current  of  electricity  which  the  wire 
carried.  We  therefore  conclude  that  the  per- 
emptory instruction  In  favor  of  tbe  telegraph 
company  was  correct 

It  is  also  insisted  that  the  instructions  of 
the  court  to  tbe  jury  were  erroneous.  In  the 
recent  case  of  Mangan  v.  Louisville  Electric 
light  Compauy,  01  S.  AV.  703,  29  Ky.  Law  Rep. 
38,  the  previous  cases  were  reviewed,  and 
the  proper  instruction  to  be  given  In  cases  of 
this  sort  was  determined.  The  Instructions 
which  tbe  court  gave  in  the  case  before  us 
were  more  favorable  to  Martin  than  the  rule 
laid  down  In  that  case  warrants.  In  fact,  we 
fail  to  see  any  very  substantial  difference  be- 
tween the  Instructions  the  court  gave  on  the 
trial  and  those  which  he  asked  lilmaelf.  On 
the  whole  record,  we  think  it  reasonably  clear 
that  the  Jury  found  for  tbe  defendants  upon 
the  ground  that  Martin  was  himself  negligent 
in  standing  ui^n  tbe  pole  of  the  Louisville 
Electric  Light  Company,  with  his  foot  on  the 
wire  of  that  company,  which  he  knew  was 
cbarged  with  2,000  volts  of  electricity.  He 
knew  tbe  dangers  of  the  situation.  He  could 
see  the  wires  about  him.  He  knew  the  dan- 
ger of  making  a  short  circuit,  and  If  be  had 
not  placed  his  foot  on  tbe  wire  of  tbe  electric 
company  there  would  have  been  no  danger 
in  bis  throwing  his  hands  about  the  other 
wires.  He  knew  the  danger  of  getting  bis 
hands  on  these  wires  when  discharging  his  du- 
ties on  thepole,andtbeJury  evidently  thought 
that  be  was  negligent  in  standing  on  the 
arm  of  tbe  Louisville  Electric  Light  Company 
with  his  foot  on  its  wire,  when  any  movement 
of  his  hand  might  bring  it  in  contact  with 
some  of  the  other  wires  about  him.  Tbe  evi- 
dence presented  a  question  of  fact  for  the 
jury,  and  we  cannot  disturb  their  finding  on 
this  question  of  fact 

Judgment  affirmed. 


BUUMLEY  V.   NICHOLS  ft  SHEPHERD 
CO.  et  ai. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1906.) 

1.   JUDOMBNT  — DeSOBIPTIOH    OF    PSOPBBTT  — 

Sufficiency. 

While  it  is  the  better  practice  to  so  de- 
scribe land  in  the  pleadings  and  judgment  that 
it  may  be  identified  by  the  commisaioner  execut- 
ing the  judgment,  and  by  peraons  interested, 
without  reference  to  any  other  paper  or  record. 


■till,  if  it  can  be  identified  from  the  description 
given,  the  judgment  is  not  void ;  nor  is  it  erro- 
neous on  that  account,  unless  it  be  shown  that 
the  description  is  so  vague  tliat  some  one  ba* 
been  misled  by  it,  or  that  it  is  probably  mis- 
leading, so  that  injury  has  been  done  to  the  own- 
er of  &e  land  sold. 

[Ed.  Note. — For  cases  In  point,  aee  voL  30, 
Gent  Dig.  Judgment,  t  406.1 

2.   APPEAIi— EhCCEFTIONS— FAILUBE    TO     MaXM 

IN  CiBonrc  CoDBi. 

Grounds  of  exceptions,  not  relied  on  in  the 
circuit  court  by  an  adult  defendant  not  under 
disability,  and  who  is  before  the  court,  are  waiv- 
ed, and  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {$  14S2-146a] 

Appeal  from  Circuit  Court,  Spencer  County. 

"Not  to  be  officially  reported." 

Action  by  tbe  Nichols  ft  Shepherd  Company 
against  Ben  H.  Brnml^  and  another.  From 
a  judgment  affirming  a  commissioners'  sale 
under  a  mortgage,  defendant  Brumley  ap- 
peals.   Affirmed. 

Charles  Carroll  and  Balrd  ft  Underwood, 
for  appellant  Greene  ft  Van  Winkle  and 
L.  W.  Ross,  for  appellee  Nichols  &  Sh^herd 
Company. 

CREIAR,  J.  Appellant,  Ben  H.  Bnunley, 
was  Indebted  to  tbe  Bank  of  Taylorsville, 
which  was  secured  by  a  mortgage  upon  four 
tracts  of  land,  constituting  really  one  boun- 
dary. He  waa  also  indebted  to  appellee  Nichols 
&  Shepherd  Company,  secured  also  by  mort- 
gage on  tbe  same  land,  as  well  as  upon  cer- 
tain chattels.  The  Nichols  ft  Shepherd  Com- 
pany brought  this  suit  to  enforce  their  mort- 
gage lien,  making  the  bank,  the  senior  mort- 
gagee, a  party  defendant  Tbe  land  was  de- 
scribed as  it  was  in  the  mortgages.  Ap- 
pellant failing  to  answer,  judgment  went  by 
default,  decreeing  a  sale  of  tbe  mortgaged 
property  to  pay  both  the  debt  of  tbe  bank  and 
of  tbe  Nichols  &  Shepherd  Company.  Tbe 
judgment  directed  the  commissioner  to  sell 
the  tracts  of  land  separately  and  as  a  whole, 
accepting  tbe  bid  producing  tbe  most  money, 
if  separate  sales  did  not  pay  tbe  total  mort- 
gage debt  The  commissioner  sold  the  land 
as  directed,  after  having  first  sold  the  per- 
sonal property  described  in  the  suit  The 
mortgaged  property  did  not  bring  enough 
to  pay  tbe  mortgage  debt,  and,  tbe  land  hav- 
ing brought  more  when  sold  as  a  whole,  that 
bid  was  accepted.  Appellant  filed  a  nmnber 
of  exceptions  to  tbe  report  of  sale,  which 
were  overruled,  and  tbe  sale  was  confirmed. 
This  appeal  is  prosecuted  from  tbe  judg- 
ment confirming  the  sale. 

All  of  tbe  exceptions  filed  in  the  circuit 
court  are  waived  here,  except  one;  that  is, 
that  the  judgment  of  sale  was  void  because 
the  land  was  not  sufficiently  described  in 
tbe  petition  and  in  tbe  judgment  This 
exception  goes  to  tbe  second  tract  This 
tract  was  described  as  follows  in  tbe  judg- 
ment: "Lying  In  Spencw  county,  Kenta<^, 
and  Is  described  as  follows:.  •  •  •  Sec- 
ond tract.    On  tbe  waters  of  Qoose  enA, 
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and  Is  the  dower  and  three-fourth  interest 
In  the  land  owned  by  W.  H.  Edington,  and 
contains  91  acres,  same  conveyed  by  David 
Wi^llngton  to  Wm.  Bromley,  deed  for  same 
recorded  In  Deed  Book  M,  page  610."  The 
same  description  substantially  is  contained 
in  the  petition,  and  In  the  mortgages  filed 
as  exhibits  with  the  petition.  It  Is  con- 
tended that  this  description  Is  insofflclent, 
and  that  the  Judgment  rendered  upon  the 
petition  Is  void  for  that  reason.  Wlille  It 
is  a  better  practice  to  so  describe  land  In  the 
pleadings  and  judgment  that  it  may  be 
identlfled  by  the  commissioner  executing  the 
judgment,  and  by  persons  interested,  without 
reference  to  any  other  paper  or  record,  still. 
If  it  can  be  identified  from  the  description 
given,  the  Judgment  Is  not  void.  Wilson  v. 
Thome,  13  S.  W.  365,  11  Ky.  Law  Rep.  946; 
Shannon  v.  Pennington,  10  BCy.  Law.  Rep. 
S14;  Calvert  v.  Alexander,  8  S.  W.  696,  10 
Ky.  Law  Rep.  119 ;  De  Haven  v.  De  Haven's 
Adm'r,  46  S.  W.  215,  47  8.  W.  507,  20  Ky. 
Law  Rep.  663.  Nor  is  the  judgment  errone- 
ous on  that  account  unless  It  be  shown  that 
the  description  is  so  vague  that  some  one  has 
been  misled  by  it,  or  that  it  is  probably  mis- 
leading, so  that  injury  has  been  done  to  the 
owner  whose  land  Is  sold.  Such  informality 
would  not  be  allowed  to  set  aside  a  sale 
otherwise  unobjectionable. 

A  further  objection  is  urged  to  the  sale 
that  the  advertisement  did  not  follow  the 
Judgment,  in  that  It  did  not  apprise  bidders 
that  the  tracts  would  be  first  offered  separate- 
ly and  then  as  a  whole.  As  a  matter  of  fact 
the  land  was  so  offered  at  the  sale.  While 
this  might  not  have  availed  to  cure  the  evil 
in  the  failure  to  properly  advertise,  still 
this  fact  was  not  made  a  ground  of  excep- 
tion tn  the  circuit  court,  and  It  will  not, 
therefore,  be  considered  on  appeal;  for  it 
must  be  presumed  that  grounds  of  exceptions 
not  relied  on  in  the  circuit  conrt,  by  an  adult 
defendant  not  under  disability,  and  who  is 
before  the  court,  are  waived  by  failure  to 
rely  upon  the  exception  In  the  circuit  court 

Perceiving  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellant,  the  Judgment  Is 
affirmed. 


NASHVILLB,  a  ft  ST.  L.  RT.  CO.  et  al.  r. 
HIGOINS. 

(Court  of  Appeals  of  Kentucky.    April  12, 
1906.) 

1.  BAiLBOAns— CBossiifo  AcciocHT— AonoR— 

PueAOINQ. 

In  an  action  ajrainst  a  railroad  for  injuries 
mstalned  in  a  crossing  accident,  it  is  not  neces- 
aary  that  the  petition  should  allege  the  specific 
acta  conatltnting  the  negligeDce  complained  of, 
but  a  general  allegation  of  n^ligence  is  suf- 
ficient. 

2.  AppkaI/-,-Revikw— Vkbdict  —  Conixictino 
evidenoe. 

A  verdict  on  conflicting  evidence  will  not 
be  diatarl>ed  on  appeal  nnleas  palpably  against 
the  erUaaicm. 


3.  Railboads— Cbobsiro  Aooidxht— Aotior— 
Instbuction. 

Ky.  St.  1903,  §  786,  requires  that  the  bell 
shall  be  rung  or  whistle  sounded  at  a  distance 
of  at  least  SO  rods  from  the  place  where  a  rail- 
road crosses  any  highway,  and  that  it  shall  be 
rung  or  whistle  sounded  continuously  or  alter- 
nately until  the  engine  has  reached  the  high- 
way. Held,  that  an  instruction,  in  an  action 
for  injuries  sustained  in  a  crossing  accident, 
that  defendant  was  required  to  give  notice  of  the 
approach  of  the  train  by  blowing  a  whistle  or 
nnging  the  bell,  did  not  impose  the  care  requir- 
ed by  the  statute. 

Appeal  from  Circuit  Court,  Marshall  Ooun- 

"Not  to  be  officially  reported." 

Action  by  P.  A  Hlgglns  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 
pany and  others.  Prom  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

Wheeler,  Hughes  ft  Berry,  Claude  Waller, 
and  A.  B.  Lamb,  for  appellants.  Oliver, 
Oliver  &  McGregor,  for  appellee. 

CARROLL,  0.  Por  injuries  received  by 
being  struck  by  one  of  appellant's  trains  at 
a  railroad  crossing,  the  appellee  recovered 
a  Judgment  for  $1,175,  to  reverse  which  this 
appeal  Is  prosecuted. 

One  of  the  errors  assigned  by  appellant  is 
the  failure  of  the  lower  conrt  to  sustain  a 
demurrer  to  the  petition  because  it  did  not  set 
out  the  specific  acts  constituting  the  negli- 
gence complained  of.  The  petition  charged 
that  the  injury  was  caused  by  the  gross  care- 
lessness and  negligence  of  the  defendant  in 
operating  and  managing  Its  train.  In  actions 
of  this  character  It  Is  not  necessary,  in  order 
to  state  a  good  canse  of  action,  that  the  peti- 
tion should  allege  the  specific  acts  constitut- 
ing the  negligence.  A  general  allegation  of 
negligence  is  deemed  sufficient  (L.  &  N.  R.  Co. 
V.  Wolfe,  80  Ky.  82;  L.  ft  N.  R.  Co.  V.  Mitchell, 
87  Ky.  327,  8  S.  W.  706,  and  therefore  the 
demurrer  was  properly  overruled. 

The  principal  contention  of  appellant  is 
that  the  verdict  Is  flagrantly  against  tbe- 
evidence,  and  that  the  injuries  received  by 
appellee  were  the  result  of  his  failure  to 
exercise  ordinary  care  for  bis  own  safety 
at  the  time  of  the  accident  The  appellee 
testified  that  he  lived  in  the  town  of  Benton, 
which  Is  a  short  distance  from  the  crossing 
at  which  he  was  Injured,  and  was  entirely 
familiar  with  the  public  road  and  railroad  at 
this  point  Tbe  crossing  is  one  that  is  fre- 
quently used,  and  In  some  respects  Is  rather 
dangerous  to  persons  going  In  the  direction 
appellee  was  traveling,  as  there  is  a  hill 
that  prevents  a  view  of  an  approaching  train 
going  north ;  tbe  foot  of  this  hill  being  30  or 
40  feet  from  the  railroad  trade.  Then  for 
a  short  distance  there  is  a  small  space 
through  which  the  train  might  be  seen,  and 
immediately  approaching  the  track  there  is 
an  embankment  erected  by  the  railroad  com- 
pany that  shuts  off  a  view  of  approaching 
trains.  Appellee  further  testified  that  be 
was  gathering  com  on  tbe  day  of  the  injury, 
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and  was  going  from  Benton  towards  the  oom- 
fleld  when  Injured.  When  he  was  In  about 
460  yards  of  the  crossing,  a  passenger  train 
passed,  going  north,  and  as  he  was  not  ex- 
pecting any  other  train  he  drove  rapidly  to 
the  crossing,  and  was  struck  by  the  engine 
of  a  freight  train  that  was  following  close 
after  the  passenger,  and  nuinlng  about  18 
miles  au  hour.  He  did  not  hear  the  whistle 
sounded  or  bell  rung ;  and  Introduced  sereral 
witnesses  who  were  In  the  imme^ate  neigh- 
borhood, close  enough  to  have  heard  the 
whistle  or  bell  if  they  had  been  sounded  or 
rung,  who  said  that  they  heard  neither  the 
whistle  nor  the  bell  until  the  train  was  near 
the  crossing,  and  some  distance  from  the 
whistling  post  For  the  company,  the  per- 
sons in  charge  of  the  train  and  several  em- 
ployes of  the  company  worlctng  on  a  sec- 
tion near  the  crossing  testified  that  they 
heard  the  crossing  whistle,  which  is  two 
long  and  two  short  blasts,  given  at  the 
usual  and  proper  place,  and  that  the  bell 
was  rung  continuously  from  the  whistling 
post  to  the  crossing.  The  engineer  testified 
that  be  was  keeping  a  good  lookout,  but  that 
he  did  not  see  the  appellant  until  the  engine 
was  about  150  or  200  feet  from  the  crossing, 
when  he  at  once  applied  the  air  brakes  and 
sounded  the  alarm  whistle,  and  the  train 
ran  about  1,200  yards  beyond  the  crossing 
before  it  stopped.  Measured  by  the  number 
of  witnesses  and  their  opportunity  of  knowing 
whether  the  whistle  was  sounded  and  the  bell 
rang,  as  required  by  the  statute,  a  preponder- 
ance of  the  evidence  favors  the  view  taken 
by  the  appellant;  but  we  are  not  prepared 
to  say  that  the  verdict  is  so  flagrantly  against 
the  evidence  as  to  authorize  a  reversal  of  the 
case  for  this  reason.  As  imder  repeated  de- 
cisions of  this  court,  when  there  is  a  con- 
flict in  the  evidence,  it  is  the  province  of  the 
jury  to  weigh  and  determine  it,  and  their 
finding  will  not  be  disturbed  unless  palpably 
against  the  evidence.  Risk  v.  Ewing,  60 
S.  W.  023,  22  Ky.  Law  Rep.  1485;  Johnson 
y.  Johnson,  45  S.  W.  456,  20  Ky.  Law  Rep. 
138;  L.  &  N.  R.  Co.  V.  Slack,  49  S.  W.  3, 20  Ky, 
Law  Rep.  1200;  L.  &  N.  R.  R.  v.  Clark,  49  S. 
W.  323,  20  Ky.  Law  Rep.  1375. 

The  instructions  are  not  complained  of  by 
counsel  for  the  appellant  In  fact,  they  are 
more  favorable  to  appellant  than  the  law  au- 
thorizes.. It  Is  the  duty  of  those  in  charge  of 
a  railroad  train  when  approaching  a  road 
crossing  to  comply  with  the  requirements  of 
section  786  of  the  Kentucky  Statutes  of  1903, 
which  provides  that  the  bell  shall  be  rung 
or  whistle  sounded  at  a  distance  of  at  least 
50  rods  from  the  place  where  the  road  crosses 
on  the  same  level  any  highway,  and  each 
bell  shall  be  rung  or  whistle  sounded  con- 
tinuously or  alternately  until  the  engine  has 
reached  such  highway  crossing.  L.  &  N.  B. 
Oo.  V.  Clark,  49  S.  W.  823,  20  Ky.  Law  Rep. 
1875.  This  degree  of  duty  was  not  imposed 
upon  the  appellant  by  the  instructions,  which 
only  roQulred  it  "to  give  notice  of  tbe  approach 


of  said  engine  and  train  to  the  crossing  where 
plaintiff  claimed  he  was  injured  by  blowing  the 
whistle  or  by  ringing  the  belL"  The  Jury  were 
properly  instructed  as  to  the  degree  of  care 
required  of  appellee,  and  were  told  that  If 
they  believed  from  the  evidence  that  plain- 
tiff was  guilty  of  negligence  which  contribut- 
ed to  bring  about  the  injury  complained  of, 
and  but  for  which  negligence  on  his  part  be 
would  not  have  been  injured,  they  should 
find  for  the  company.  The  verdict  la  not 
excessive  in  view  of  the  injuries  Inflicted  on 
appellee. 

The  instructions  of  the  court  were  not  at 
all  prejudicial  to  its  rights;  and,  there  being 
sufiBcient  evidence  to  sustain  the  verdict,  the 
judgment  of  tbe  lower  court  is  affirmed. 


OOMMONWEAI/TH  ▼.  NBVILL. 

(Oonrt  of  Appeals  of  Kentucky.   April  18, 
190&) 

PaTSioiA.RB  andSubokonb— DxirnsTB— Reod- 

I.ATION  —  GEBTIFICATKB  —  RXOIBTaA.TI01f  — 

Statutes— Repkai.. 

Acts  1904,  p.  92,  c.  82,  declares  that  all 
persons  "hereafter  recdving*'  a  certificate  of 
qualification  to  practice  dentistry  or  dental  sur- 
gery shall  liave  it  recorded  in  the  office  of 
the  clerk  of  the  county  or  counties  in  which  he 
shall  practice.  At  the  time  such  act  was  passed 
Ky.  St  1903,  g  2641,  was  the  only  Uiw  hi  force 
reqairing  a  dentist  to  have  his  certificate  regis- 
tered, and  this  section  required  the  regist^  to 
be  made  in  tbe  county  of  his  residence.  Held. 
that  section  2641  was  repealed  by  the  act  of 
1904  only  so  far  as  it  applied  to  certificates  aub- 
sequently  issued,  and  hence  a  dentist  who  had 
previously  received  his  certificate  and  had  it 
registerea  under  such  section  in  the  county  of 
his  residence  was  not  bound  to  have  it  registered 
again  in  the  county  or  counties  in  which  he 
should  practice. 

Appeal  from  Circuit  Court,  Livingston 
County. 

"Not  to  be  officially  reported." 

W.  H.  NevlU  was  Indicted  for  practlctng 
dentistry  without  having  recorded  his  certifl- 
cate  in  the  county  clerk's  office  of  the  county 
where  he  was  practicing.  From  an  order 
sustaining  a  demurrer  to  the  indictment,  the 
commonwealth   appeala    Affirmed. 

Jno.  L.  Grayot,  N.  B.  Hays,  and  C.  H.  Mor- 
ris, for  the  Commonwealth.  C.  C.  Orassham, 
J.  0.  Hodge,  and  L.  D.  Tbrelkeld,  for  appel- 
lee. 

HOBSON,  a  J.  Appellee,  W.  H.  NevlII, 
was  indicted  In  tbe  Livingston  circuit  ctHirt 
for  practicing  dentistry  In  Livingston  county 
for  fee  or  reward  when  he  had  not  recorded 
in  the  county  clerk's  office  of  Livingston 
county,  "the  county  where  he  practiced  den- 
tistry and  dental  surgery,  a  certificate  of  reg- 
istration from  the  Kentucky  state  board  of 
dental  examiners."  The  circuit  court  sus- 
talned  a  demurrer  to  the  Indictment,  and  dis- 
missed it  From  this  Judgment  tb^  common- 
wealth appeals. 

In  Commonwealth  ▼.  Basban,  101  Ky.  170, 
40  S.  W.  253,  It  was  held  that  the  act  of  April 
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8,  1878,  the  act  of  May  10, 1886,  and  the  act 
of  May  1,  1893,  abould  all  be  considered  to- 
gether, and  that  the  act  of  1893  Is  not  the 
whole  law  on  the  subject  Since  that  deci- 
sion was  rendered  the  act  of  1893  was 
amended  by  the  act  of  March  17,  1904. 
Laws  1893,  p.  840,  c.  189,  amoided  by  I<aw8 
1904,  PL  86,  c.  32.  So  the  law  on  the  snb- 
Ject  Is  now  to  be  determined  from  all  four 
of  these  acts.  The  first  act  (see  1  Acts  1877- 
78,  p.  97,  a  847)  made  It  unlawful  for  a  per- 
son to  practice  dentistry  without  a  diploma, 
or  a  certtflcate  of  qualification  from  the  Ken- 
tucky State  Dental  Association ;  but  this  act 
did  not  require  him  to  hare  his  certificate 
recorded.  It  simply  required  the  association 
to  keep  a  register  of  the  names  of  persons 
having  certificates.  The  act  did  not  apply  to 
persons  engaged  in  the  practice  of  dentistry 
at  the  time  of  its  passage.  The  second  act 
(see  2  Acts  1885-86,  p.  523,  c.  1017)  required 
every  person  legally  engaged  In  the  practice 
of  dentistry  In  the  state  at  the  time  of  the 
passage  of  the  act,  within  six  months  there- 
after, to  cause  his  name  and  residence  or 
place  of  business  to  be  registered  with  the 
board  of  examiners,  upon  which  the  board 
was  directed  to  issue  to  him  a  certificate. 
Any  person  desiring  to  commence  the  practice 
of  dentistry  after  the  passage  of  the  act  was 
required  to  stand  an  examination  before  re- 
ceiving his  certificate,  and  it  was  made  an 
offense  to  practice  dentistry  in  violation  of 
the  act  The  third  act  (see  Ky.  St  1903,  S 
2636)  substantially  continued  in  force  the 
provisions  of  the  act  of  1886  as  to  persons 
thereafter  con-mendng  the  practice  of  den- 
tistry. This  act  also  contained  the  follow- 
ing provision :  "All  persons  hereafter  receiv- 
ing such  certificates,  before  being  qualified  to 
practice  dentistry,  or  dental  surgery,  in  this 
state,  shall  have  the  same  registered  in  the 
office  of  the  clerk  of  the  county  in  which 
they  reside;  and  all  persons  now  holding 
certificates  of  qualification  from  said  dental 
association,  shall  within  one  year  after  the 
passage  of  this  law,  have  the  same  registered 
In  the  office  of  the  clerk  of  the  county  In 
which  they  reside."  Section  2641,  Ky.  St 
1903.  By  this  provision  all  persons  who 
were  practicing  dentistry  were  required  to 
have  their  certificates  recorded  in  the  office 
of  the  county  clerk  of  the  county  in  which  they 
resided;  those  already  holding  such  certifi- 
cates being  given  a  year  to  comply  with  the 
provisions  of  the  act  By  the  last  act,  sec- 
tion 2641,  Ky.  St  1003,  was  stricken  out,  and 
an  entirely  new  provision  substituted  for  It 
So  much  of  it  as  is  material  to  the  question 
here  before  us  is  as  follows  (see  Acts  1904, 
p.  92,  c.  82) :  "All  persons  hereafter  receiv- 
ing such  certificate  of  qualification  to  prac- 
tice dentistry  or  dental  surgery  in  this  state, 
shall  have  same  recorded  In  the  office  of  the 
clerk  of  the  county,  or  counties.  In  which  he 
shall  practice,  and  it  shall  be  the  duty  of 
such  clerk,  upon  presentation  of  said  certifi- 
cate and  a  fee  of  fifty  cents,  to  register  same 


in  a  book  kept  In  the  office  for  the  registra- 
tion of  physicians." 

At  the  time  this  act  was  passed,  section 
2641,  Ky.  St  1003,  was  the  only  law  In  force 
requiring  a  dentist  to  have  his  certificate 
registered,  and  this  required  the  reglstery  to 
be  made  in  the  county  of  bis  residence.  This 
provision  was  rejwaled  by  the  act  of  1904, 
which  requires  the  registry  to  be  made  In  the 
county  or  counties  in  which  he  shall  prac- 
tice. But  the  act  by  its  terms  only  applies  to 
persons  receiving  certificates  after  its  enact- 
ment It  does  not  make  it  incumbent  upon  a 
dentist,  who  had  before  received  his  certifi- 
cate and  had  It  registered  in  the  county 
clerk's  office  of  his  residence,  to  again  have 
It  registered  In  the  county  or  counties  In 
which  he  shall  practice.  It  was  evidently 
intended  to  exempt  those  who  had  complied 
with  the  old  law  from  having  their  certifi- 
cates registered  under  the  new.  It  was  not 
charged  in  the  indictment  that  appellee 
received  his  certificate  after  the  act  of  1904 
was  passed,  and  therefore  the  provisions  of 
that  act  are  not  shown  to  be  applicable  to 
him.  It  only  applies  to  persons  thereafter 
receiving  such  certificates. 

Judgment  affirmed. 


HEARD  V.  CHERRY  et  aL 

(Court  of  Appeals  of  Kentucky.    April  13, 
1906.) 

PA.BTITI0W— Title  to  Sustaim  Action. 

In  an  action  of  partition  where  plaintiffs 
and  defendant  claimed  title  from  a  common 
source,  the  defendant  cannot  defeat  the  action 
because  plaintiffs  failed  to  exhibit  a  title  which 
had  come  to  them  from  the  commonwealth. 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Action  by  John  Allen  Cherry  and  others 
against  John  B.  Heard.  From  a  Judgment 
in  favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

tiewls  McQuown,  W.  O.  Rodes,  and  Byron 
-Renfrew,  for  appellant  Sims  &  G rider, 
for  appellees. 

PAYNTBR,  J.  The  title  to  the  land  In 
controversy  was  derived  by  the  appellant  and 
appellees  from  a  common  source.  They 
claimed  and  occupied  under  the  title  thus 
obtained.  They  have  made  a  common  de- 
fense when  it  has  been  assailed.  After  this 
status  bad  tieen  maintained  by  the  ancestors 
of  the  parties,  and  by  themselves  for  more 
than  40  years,  the  appellant  conceived  there 
was  a  defect  In  the  title  which  had  been 
conveyed  to  Heard  and  Cherry  by  the  Sharpe 
heirs,  set  up  an  adverse  claim  to  the  ix>und- 
ary  of  the  land,  and  denied  that  appellees 
were  entitled  to  any  part  of  it 

This  action  was  brought  against  appellant 
for  a  partition  of  the  land,  and  for  damages 
for  cutting  and  removing  the  timber  there- 
from. Because  in  this  action  the  plaintiffs 
did  not  exhibit  a  title  which  bad  come  to 
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tbem  from  the  commonwealth  it  Is  claimed 
that  tbey  failed  to  make  out  a  cause  of  ac- 
tion. The  parties  were  tenants  in  common, 
had  a  common  title  and  It  Is  not  permissible 
for  one  tenant  in  common  to  question  the 
validity  of  the  title.  When,  in  an  action  for 
ejectment,  both  parties  are  claiming  under 
the  same  third  party,  It  is  sufficient  for  the 
plaintiff  to  show  a  derivation  of  title  from 
him,  and  it  Is  not  necessary  that  he  should 
trace  the  title  back  to  the  commonwealth. 
Luen  V.  Wilson,  85  Ky.  B03,  8  S.  W.  911; 
Bamett  v.  Mimlck,  17  8.  W,  3.34,  IS  Ky.  Law 
Rep.  608. 
The  Judgment  Is  affirmed. 

SETTLE,  J.,  not  sitting. 


CARPENTER   v.   COMMONWBAI/TH. 
(Court  t>f  Appeals  of  Kentucky.    April  18,1906.) 

1.  Cbiuinaii  Law  —  Contiruancb  —  Absent 
Witness — Sufficiency  of  Affi  davit. 

Cr.  Code  Prac.  {  189,  provides  that,  when 
application  for  a  continuance  on  account  of  an 
absent  material  witness  is  made,  the  afBdavit 
as  to  the  facts  which  said  witness  will  prove 
sliall  l>e  admitted  as  true,  if  the  motion  tor  a 
continuance  is  made  at  the  same  term  at  which 
the  indictment  Is  found.  Beld,  that  an  affidavit 
containing  an  expression  of  opinion  to  the  effect 
that  defendant  could  prove  b^  a  certain  person 
that  at  the  time  of  the  shooting  defendant  was 
in  great  peril,  and  which  did  not  show  that  the 
person  was  within  the  jurisdiction  of  the  court, 
nor  where  he  resided,  was  insufficient. 

[Eld.  Note. — For  cases  In  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1353.] 

2.  Same— Inability  to  Obtain  Counbei.. 

There  was  no  reversible  error  in  denying  a 
continuance  sought  on  the  ground  of  defendant's 
inability  to  obtain  counsel,  where  the  affidavits 
for  continuance  stated  that  negotiations  for  the 
employment  of  counsel  had  been  commenced,  but 
never  consummated,  but  it  appeared  that  the  at- 
torneys with  whom  defendant  was  negotiating 
represented  him  at  the  trial  and  brought  up  his 
case  on  appeal. 

3.  Same— Evidence— Confessions. 

Confessions  by  accused,  made  after  his  ar- 
rest, were  admissible  in  the  absence  of  a  show- 
ing that  they  were  induced  by  any  hopes  or 
fears  raised  by  the  promises  or  threat  of  any 
person. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  1167.] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Bemest  Carpenter  was  convicted  of  will- 
folly  and  maliciously  shooting  with  Intent  to 
kill,  and  he  appeals.    Affirmed. 

Irwin  &  Irwin  and  R.  L.  Stith,  for  appel- 
lant. J.  R.  Layman,  N.  B.  Hays,  and  C.  H. 
Morris,  for  the  Commonwealth. 

CARROLL,  O.  Under  an  Indictment  for 
willfully  and  maliciously  shooting  and  wound- 
ing with  the  intention  to  kill  Steadman 
Roberson,  appellant  was  found  guilty,  ana 
his  punishment  fixed  at  a  term  of  thref: 
years  In  the  state  penitentiary,  to  reverse 
which  he  appeals. 

The  offense  with  which  appellant  was  char- 


ged was  committed  on  November  9,  1906,  and 
a  few  days  afterwards  he  was  arrested,  and 
In  default  of  bail  was  lodged  in  jail,  where  he 
remained  until  his  trial.  The  Indictment 
against  him  was  found  on  November  17th, 
and  on  December  11th,  during  the  same  term 
of  the  court,  a  trial  was  had.  Counsel  for 
appellant  insists  that  error  was  committed 
In  not  grrantlng  a  continuance  of  the  case  and 
in  refusing  to  permit  bis  affidavit  for  con- 
tinuance to  be  read  as  true.  Section  189  ot 
the  Criminal  Code  of  Practice  provides  that, 
when  application  for  continuance  on  account 
of  an  absent  material  witness  is  made,  the 
affidavit  as  to  the  facts  which  such  witness 
will  prove  shall  be  admitted  as  true,  if  a 
motion  for  a  continuance  is  made  at  the 
same  term  at  which  the  indictment  is  found. 
This  lu-ovision  of  the  Code,  however,  only 
applies  when  the  affidavit  for  a  postponement 
shows  the  materiality  of  the  evidence  ex- 
];>ected  to  be  obtained,  that  due  diligence 
has  been  used  to  obtain  it,  the  facts  the 
affiant  believes  the  absent  witness  will  prove, 
that  they  are  true,  and  that  the  witness  is 
within  the  Jurisdiction  of  the  court  In  the 
affidavit  filed  by  appellant  be  stated  that  ha 
could  prove  by  one  Harry  Johnson,  "who 
was  present  when  the  difficulty  occurred, 
that  he  acted  in  his  defense,  and  that  at 
the  time  he  fired  the  shot  that  struck  Rober- 
son his  life  was  in  great  peril  at  the  bands 
of  Roberson,  and  others  with  him  at  the 
time."  He  did  not  state  that  Harry  Johnson 
was  within  the  Jurisdiction  of  the  court, 
nor  did  he  state  where  he  resided,  nor  any 
fact  that  he  could  prove  by  Johnson,  exc^t 
that  he  acted  In  self-defense  in  shooting 
Roberson  and  was  in  great  peril  at  the  hands 
of  Roberson  at  the  time  be  shot  bim.  This 
Is  merely  an  expression  of  an  opinion,  and 
Is  not  a  statement  of  any  material  fact 
that  Johnson  would  testify  to,  and  would  not 
have  t»een  competent  evidence  by  Johnson 
if  be  was  present  at  the  trial.  An  affidavit 
for  continuance  must  show  that  witness  is 
within  the  Jurisdiction  of  the  court  and  the 
facts  that  he  would  testify  to,  if  present, 
and  that  there  are  reasonable  grounds  to 
believe  that  bis  testimony  can  be  secured 
at  the  next  term.  The  court  did  not  err  in 
refusing  to  grant  the  continuance  on  this 
ground,  or  in  refusing  to  allow  the  affidavit 
to  be  read  as  the  evidence  of  the  absent  wit- 
nesses. Kennedy  v.  Com.,  78  Ky.  447;  Benge 
V.  Com.,  92  Ky.  1,  17  S.  W.  146. 

He  also  sought  a  continuance  because  of 
his  inability  to  obtain  counsel  to  prepare  his 
case  and  to  represent  him  on  the  trial  of 
the  case,  and  the  affidavits  for  continuance 
on  this  ground  state  that  negotiations  for 
the  employment  of  counsel  bad  been  com- 
menced, but  never  consummated.  The  word 
"negotiations,"  as  used  in  these  affidayits. 
has  a  well-defined  professional  meaning,  and 
we  can  easily  understand  how  appellant's 
rights  might  have  been  prejudiced  by  de- 
priving him  of  the  opportunity  to  obtain  the 
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services  of  connsel.  If  tbe  pending  negotia- 
tions bad  not  terminated  In  a  satisfactory 
manuer;  bat  it  appears  from  tbe  record  tbat 
appellant  was  represented  In  the  court  below 
by  tbe  attorneys  witb  whom  he  was  nego- 
tiating and  who  have  brought  this  case  to 
this  court,  and  there  la  ample  evidence  In 
tbe  record  and  briefs  disclosing  bow  faith- 
fully and  intelligently  they  represented  bis 
interest,  leaving  nothing  undone  that  able 
and  skillful  counsel  could  do  to  save  their 
client  from  tbe  natural  and  proper  conse- 
quences of  bis  wanton,  reckless,  and  mali- 
cious acts.  We  have,  therefore,  no  hesitation 
In  assuming  tbat  tbe  negotiations  were  con- 
sofflmated  in  a  manner  entirely  agreeable  to 
all  parties  concerned,  and  that  no  injustice 
was  done  tbe  accused  in  not  granting  a  con- 
tinuance on  acconnt  of  supposed  inability  to 
procure  counsel. 

Counsel  also  insist  tbat  error  was  com- 
mitted to  the  prejudice  of  the  accused  In 
permitting  W.  B.  Hart  and  D.  W.  Rider  to 
testify  as  to  confessions  made  by  the  accused 
after  be  had  been  arrested;  bat  it  does  not 
appear  tbat  tbese  confessions  were  induced 
by  any  hopes  or  fears  raised  by  tbe  promise 
or  threat  of  any  person,  or  that  they  were 
not  entirely  voluntary,  or  that  there  was 
anything  improper  resorted  to  to  obtain  them. 
Under  these  circumstances  these  voluntary 
statements  of  the  accused  were  competent 
evidence  against  blm.  Taylor  v.  Com.,  42  S. 
W.  1125,  19  Ky.  Law  R^.  836;  Rector  ▼. 
Com.,  80  Ky.  468;  Rutherford  ▼.  Com.,  2  Mete 
387. 

He  shot  and  attempted  to  kill  Roberson 
without  ezcase  or  provocation;  and,  as  we 
perceive  nothing  In  the  record  to  show  that 
any  substantial  right  was  prejudiced,  tiie 
judgment  is  afDrmed. 


CARPENTER  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  13, 1906.) 

Criminax    I^aw— HoMicinB— Eviobncb— Oth- 
EB  Offenses— Aduibsibiutt. 

Inasmuch  as  Cr.  Code  Prac.  {  37,  gives  a 
private  person  tlie  right  to  make  an  arrest 
when  be  baa  reasonable  grounds  for  believing 
that  the  one  arrested  has  committed  a  felony, 
on  a  prosecution  for  shooting  with  intent  to 
kill,  the  prosecutor  having  been  at  the  time  of 
t^  shooting  endeavoring  to  arrest  defendant, 
it  was  proper  to  admit  evidence  tbat  defendant 
had  shot  a  third  person  before  prosecutor  sought 
to  make  the  arrest,  and  to  admit  evidence  as  to 
tbe  sutwtantial  facts  connected  with  the  shoot- 
iqk  of  the  third  person,  aa  it  tended  to  prove 
a  motive  to  overcome  the  defense  of  self-defense. 

Appeal  from  Clrcait  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Bemest  Carpenter  was  convicted  of  will- 
fully and  maliciously  shooting  another  with 
Intent  to  kill,  and  be  appeals.    Affirmed. 

Irwin  &  Irwin  and  R.  L.  Stith,  for  appel- 
lant. J.  R.  Layman,  N.  B.  Hays,  and  C  H. 
Morris,  for  tbe  Commonwealth. 


CARROLL,  0.  Tbe  appellant  was  con- 
victed of  willfully  and  maliciously  shooting 
and  wounding  Ed  Hicks  with  the  intention 
of  killing  Urn,  and  bis  punishment  fixed  at 
confinement  in  the  state  penitentiary  for 
a  term  of  four  years. 

He  assigns  as  error  tbe  refusal  of  tbe  court 
to  grant  a  continuance  on  account  of  inability 
to  employ  counsel  and  prepare  bis  case  for 
trial ;  but,  as  it  appears  tbat  he  was  repre- 
sented on  tbe  trial  by  able  cotmsel,  we  do  not 
think  the  court  erred  in  granting  a  continu- 
ance because  of  this  ground.  He  was  indicted 
on  November  16tb,  and  was  not  tried  until 
December  12th,  and  there  is  nothing  in  the 
record  to  show  that  he  was  not  as  well  pre- 
pared for  trial  then  as  be  would  have  been 
If  the  case  had  been  continued  until  the  next 
term  of  the  court. 

The  principal  error  assigned  by  appellant 
is  the  admission  of  tbe  testimony  of  Stead- 
man  Roberson,  and  to  understand  tbe  force 
of  this  objection  it  is  necessary  to  briefly 
state  tbe  facts  of  tbe  case:  Appellant  was 
stealing  a  ride  on  a  freight  train  on  which 
Steadman  Roberson  was  a  brakeman.  On 
the  night  of  the  shooting  Steadman  Roberson 
was  ordered  by  the  conductor  of  tbe  train  to 
eject  from  it  any  trespassers  or  persons 
wrongfully  trying  to  ride,  and  while  engaged 
in  the  discharge  of  this  duty  Steadman  Rob- 
erson was  shot  by  appellant.  Ed  Hicks  lived 
at  Sonora  Station,  several  miles  south  of 
Elizabethtown,  and  while  at  the  station  was 
informed  of  the  shooting  of  Rol)er8on.  After 
receiving  this  information.  Hicks  started  in 
pursuit  of  appellant,  whom  he  had  seen  about 
the  depot,  and  when  he  approached  him  told 
blm  to  throw  up  his  tiands,  and,  t>efore  he 
had  time  to  inform  appellant  of  the  nature  of 
the  charge  against  him  or  for  what  purpose 
be  was  attempting  to  arrest  him,  the  ap- 
pellant shot  him.  isteadman  Roberson  was 
introduced  as  a  witness  by  tbe  commonwealth 
for  tbe  purpose  of  showing  tbat  appellant 
shot  and  wounded  him  before  Hicks  sou;:Vit 
to  make  the  arrest,  and  was  permitted  t» 
detail  tbe  substantial  facts  connected  with 
the  shooting.  Section  37,  Cr.  Code  Prac, 
provides:  "A  private  person  may  make  an 
arrest  when  be  has  reasonable  grounds  for 
believing  that  the  person  arrested  has  com- 
.mltted  a  felony."  It  was  therefore  material 
and  important  for  tbe  commonwealth  to 
prove  that,  when  Hicks  attempted  to  arrest 
appellant,  he  had  reasonable  grounds  for 
believing  that  he  had  committed  a  felony, 
and  to  establish  this  It  was  necessary  to 
show  tbe  information  upon  which  he  acted; 
and  in  this  case  it  was  further  competent 
to  prove  on  behalf  of  the  commonwealth  tliat 
appellant  had  not  only  committed  a  felony, 
but  the  facts  thereof  to  overcome  appellant's 
defense  tbat  he  shot  Hicks  in  self-defense, 
and  to  prevent  Hicks  from  killing  him,  and 
to  prove  a  motive  on  his  part  for  shooting 
him.    It  was  really  done  to  prevent  bis  ar- 


Digitized  by 


Google 


554 


92  SOUTHWESTERN  REPORTER. 


CKj 


rest  by  Hlckg  for  the  crime  that  appellant 
knew  he  bad  committed,  and  not  In  defense 
of  his  person  from  a  threatened  assault  by 
Hicks.  Baker  v.  Com.,  50  S.  W.  54,  20  Ky. 
Law  Rep.  1778.  When  the  evidaice  was  In- 
troduced for  this  purpose,  the  court  should 
have  Instructed  the  jury  that  it  was  admis- 
sible only  to  show  the  motive  on  the  part  of 
appellant  for  committing  the  crime;  but  in 
this  case  the  failure  so  to  instruct  the  jury 
did  not  prejudice  his  substantial  righta. 
The  Judgment  Is  affirmed. 


CITT    OF   LOUISVUiliB    v.    KATE. 

(Court  of  Appeals  of  Kentucky.    April  17, 1908.) 

Municipal  Cobporatiohs—Steeets— Change 

OF  Grade— Damages. 

In  an  action  for  damages  to  an  abutting 
owner  from  a  change  of  grade  of  a  street,  the 
plaintiff  is  entitled  to  recover  the  difference 
between  the  fair  market  value  of  the  property 
just  before  and  just  after  the  change;  and  the 
increased  value  of  plaintiff's  property,  in  com- 
mon with  other  property  in  the  square,  by  rea- 
son of  the  change  in  grade,  is  to  be  considered 
in  determining  the  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36| 
C^t.  Dig.  Municipal  Corporations,   S  946.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  oflBclally  reported." 

Action  by  Kate  E.  Kaye  against  the  city  of 
Louisville.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

A.  E.  Richards  and  A.  B.  Bensinger,  for 
appellant  Wallace  A.  McKay  and  Isaac  T. 
Woodson,  for  appellee. 

BARKER,  J.  The  appellee,  Kate  B.  Kaye, 
is  the  owner  of  a  lot  of  ground  in  Louisville, 
Ky.,  situated  on  the  northeast  comer  of 
Catalpa  and  Woodland  avenues.  In  making 
Woodland  avenue  the  city  changed  the  grade 
of  the  street  theretofore  existing,  and  made  a 
cut  of  4%  to  S  feet  along  the  entire  length 
of  appellee's  lot  To  recover  damages  for 
this  alleged  Injury,  this  action  was  instituted. 
A  trial  was  had  before  a  Jury,  and  a  verdict 
and  Judgment  rendered  In  favor  of  appellee 
for  the  sum  of  $200,  of  which  the  dty  is  now 
complaining. 

Upon  the  trial  of  the  case  the  court  gave 
the  following  instructions:  "(A)  The  city 
of  Louisville  had  the  right  to  have  Woodland 
avenue  Improved  along  and  adjacent  to  the 
plaintiff's  property  described  in  the  petition, 
but  it  had  no  right  in  so  doing,  to  diminish 
the  value  of  said  property ;  and  If  you  believe 
from  the  evidence  that  said  property  was 
diminished  in  value  by  reason  of  the  con- 
struction of  said  street,  as  it  was  construct- 
ed along  and  adjacent  to  plaintlfTs  property, 
then  the  law  is  for  the  plaintiff  and  you 
should  BO  find."  "(2)  But,  unless  you  be- 
lieve from  the  evidence  that  said  property 
was  diminished  In  value  by  reason  of  the 
oonstmctlon  of  said  street  as  It  was  construct- 
ed, the  law  Is  for  the  defendant  and  yoa 


should  so  find.  (3)  In  making  your  estimate, 
you  should  consider  the  fair  market  value  of 
plaintiff's  property  Just  before  it  was  known 
that  said  street  would  be  made  as  it  was 
made^  and  the  fair  market  value  after  the 
making  of  said  street  was  completed,  as 
shown  by  the  evIdMice ;  and  if  there  is  a  de- 
crease or  diminution  in  value,  caused  by  the 
making  of  the  street  as  it  was  made,  yoa 
should  award  the  difference  In  value  so 
found  to  plaintiff  as  the  amount  of  the  dam- 
age to  her  property  by  reason  of  the  con- 
struction of  said  street,  not  exceeding  $700. 
the  amount  claimed  In  the  petition.  (4)  If 
there  has  not  been  any  decrease  in  the  value 
of  plaintlfTs  property  by  reason  of  the  mak- 
ing of  said  street  as  in  these  Instructions 
above  submitted,  you  should  find  for  the 
defendant  (5)  If  you  believe  from  the  evi- 
dence that  the  property  generally  on  the 
square  in  which  plaintiff's  property  Is  situat- 
ed was  increased  In  value  by  reason  of  the 
construction  of  the  said  street,  you  should  not 
consider  the  Increased  value  of  plaintlfTs 
property.  If  any  there  was,  which  was  com- 
mon to  the  other  property  on  the  said  square, 
by  reason  of  the  said  construction,  in  determ- 
ining whether  or  not  plaintiff's  property  was 
diminished  by  the  construction  of  said  street" 
The  only  error  seriously  relied  upon  for  re- 
versal of  this  action  is  the  giving  of  Instruc- 
tion No.  5. 

The  case  of  City  of  Henderson  v.  Wlnstead, 
109  Ky.  328,  58  S.  W.  777,  Is  Identical  In  prin- 
ciple with  that  at  bar.  There  the  court.  In 
Instructions  1  and  2,  gave  to  the  jury  the 
principle  as  announced  in  instruction  No.  5 
under  consideration;  that  Is,  "in  estimating 
the  damages  they  should  not  diminish  the 
amount  on  account  of  any  enhancement  of 
the  property  In  value  by  the  change  of  the 
grade  of  the  street  unless  it  received  some 
special  benefit  not  in  common  with  other 
property  along  the  line  of  the  work."  In- 
struction A  in  the  case  cited  fixed  the  measure 
of  damages  as  in  No.  3  here.  In  the  opinion, 
written  for  the  court  by  Judge  Hobaon,  it  Is 
said:  "The  measure  of  damages  la  the  dim- 
inution In  value  of  the  property  by  reason  of 
the  lowering  of  the  grade  of  the  street  City 
of  Louisville  v.  Regan,  49  S.  W.  532,  20  Ky. 
Law  Rep.  1532.  Instruction  A  given  by  the 
court  expressed  the  rule  properly,  and  Instruc- 
tions 1  and  2  should  not  have  been  given." 
This  was  a  condemnation  of  Instruction  No. 
6  as  given  by  the  court  in  this  case.  In  the 
case  of  City  of  Covington  v.  Taffee,  68  8.  W. 
629,  24  Ky.  Law  Rep.  373,  we  condemned  an 
Instruction  containing  the  principle  enuncia- 
ted in  No.  5  here.  In  the  following  language: 
"The  recovery  should  have  been  limited  to 
the  difference  caused  by  the  grading  of  the 
street  between  the  fair  market  value  of  the 
property  before  and  after  the  grading  was 
done.  The  city  Is  not  liable  for  a  general 
drop  in  the  real  estate  market."  In  the  case 
of  Jeffersonvllle.  Madison  &  Indianapolis  R. 
B.  Go.,  etc.,  T.  Esterle,  18  Bush.  067,  which 
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inTolTed  the  damages  to  an  abutting  property 
owns:  by  reason  of  the  occupancy  of  a  street 
«f  tbe  city  of  LoulsrUle  by  a  railroad,  the 
measure  of  damages  was  thus  stated:  "The 
Jnry  should  ascertain  what  the  ralne  of  the 
property  was  Just  before  It  became  generally 
known  that  the  appellants'  roads  were  to  be 
located  In  front  of  It,  and  then  determine 
what  proportion  of  that  value  was  taken  from 
the  house  and  lot  by  the  obstruction  of  the 
street  and  the  annoyances  Incident  to  the 
movement  of  engines  and  trains  of  cars  along 
and  OTer  appellants'  roads.  This  rule  Is 
simple,  and  It  strips  the  question  of  the  com- 
plication and  confusion  which  must  neces- 
sarily arise  In  an  attempt  to  distinguish  be- 
tween the  natural  increase  of  the  value  of 
the  particular  piece  of  realty  and  the  Increase 
attributable  to  the  location  of  tbe  line  of  rail- 
way.** The  same  rule  is  laid  down  In  the 
case  of  City  of  LouisTllle  r.  Began,  49  S.  W. 
532,  20  Ky.  Law  Rep.  1632.  In  Lewis  on 
Eminent  Domain,  g  494,  In  defining  the  meas- 
ures of  damages  in  cases  similar  to  this,  the 
rule  is  thus  stated:  "The  correct  measure 
of  damages.  In  all  such  cases,  is  undoubtedly 
the  diminution  In  value  of  the  property  by 
reason  of  the  change.  The  owner  should  re- 
ceive such  a  sum  as  will  make  him  whole.  It 
Is  proper  to  consider  the  expense  of  adjust- 
ing the  property  to  the  new  grade,  the  cost 
of  filling,  and  the  cost  of  a  retaining  wall, 
if  necessary.  But  these  items  cannot  be  re- 
covered speciflcally.  They  are  only  elements 
tending  to  show  damages." 

Tbe  Instructions  given  by  the  court  In 
this  case,  from  1  to  4,  inclusive,  state  the 
correct  rule  of  law  and  the  proper  measure  of 
damages  in  lucid  and  succinct  terms.  The 
learned  trial  Judge,  in  giving  instruction  No. 
5,  evidently  failed  to  distinguish  between 
the  direct  damage,  which  arises  from  taking 
private  property  for  public  use,  and  the  con- 
sequential damage,  which  arises,  as  In  this 
case,  from  the  city's  changing  tbe  grade  of 
its  own  street.  At  common  law  tbe  property 
owner  in  a  case  such  as  this  was  without 
remedy,  bnt  our  present  Constitution  has 
tieen  construed  so  as  to  make  the  munici- 
pality liable.  When  the  property  of  the  citi- 
zen taken  for  public  use,  the  loss  or  damage 
accruing  to  him  by  this  act  cannot  be  offset 
by  any  speculative  advantage;  but  it  has 
never  been  the  rule  that  the  Incidental  ad- 
vantage arising  from  the  public  Improvement 
may  not  be  considered  in  diminishing  the 
consequential  damage  or  inconvenience^  In 
the  case  of  Henderson  &  Nashville  R.  R.  Co. 
T.  Dickerson,  17  B.  Mon.  173,  66  Am.  Dec. 
148k  on  the  8Ul>Ject  In  hand,  it  is  said:  "If, 
however,  tbe  owner  claims  more  than  the 
value  of  the  property  taken,  and  seeks  in- 
demnity for  consequential  inconvenience  or 
injury,  then  the  advantages  which  result  to 
lilm  may  be  taken  into  consideration,  and 
such  advantages  and  disadvantages  may  be 
compared  and  set  oft,  the  one  against  the 
other;  and,  if  tbe  advantages  are  equal  to 


tbe  disadvantages,  then  be  will  not  be  &i- 
titled  to  anything  for  such  consequential  in- 
convenience or  Injury.  In  this  case,  how- 
ever, the  court  Instructed  the  Jury,  who 
assessed  the  damages,  that  they  were  not  to 
take  Into  consideration,  in  estimating  the  con- 
sequential damages  which  the  owner  might 
sustain,  any  advantage  that  he  might  derive 
from  the  construction 'of  the  road,  unless  it 
were  a  special  individual  benefit,  which  was 
not  common  to  others  In  the  same  neighbor- 
hood. In  this  exposition  of  the  law  we 
think  that  the  court  erred.  The  advant- 
ages which  the  owner  may  derive  from  the 
construction  of  the  road  are  not  in  the  least 
diminished  by  the  fact  that  they  will  be  en- 
Joyed  by  others,  nor  does  it  furnish  any  rea- 
son why  they  should  be  excluded  from  the 
estimate  in  comparing  the  advantages  and 
disadvantages  that  will  result  to  him  from 
the  establishment  of  the  road.  Other  per- 
sons, it  is  true,  may  enjoy  tbe  same  advan- 
tages, without  being  subjected  to  tbe  same 
inconvenience;  but  this  results  from  the 
nature  of  the  Improvement  itself,  and  does 
not  In  any  degree  detract  from  tbe  value  of 
these  advantages  to  the  owner  of  the  land 
through  which  tbe  road  passes." 

The  foregoing  authority  is  deemed  conclu- 
sive of  the  question  in  band,  and  the  Judg- 
ment is  therefore  reversed,  for  proceedings 
consistent  herewith. 


BEST  V.  COMMONWEALTH, 
(Court  of  Appeals  of  Kentucky.   April  18, 1906.) 

1.  CaiiaNAL    Law— Pasties   to   Camii— Ac- 
complices—Who  ABE. 

A  person  who  knew  that  a  crime  was 
to  be  committed,  but  who  was  not  connected 
as  a  party  with  the  crime,  is  not  an  accomplice 
in  the  commission  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  87-90,  108^-1084.] 

2.  Same— Teial,— Inbtbuctions. 

Where  the  court  correctly  defined  an  ac- 
complice, and  charged  that  whether  a  wit- 
ness was  an  accomplice  was  for  the  jury,  and 
that  a  conviction  could  not  be  had  on  the  testi- 
mony of  an  accomplice,  unless  corroborated, 
a  conviction  will  not  be  reversed  on  the  ground 
that  the  witness  was  an  accomplice  and  his 
testimony  not  suflScient  to  sustain  a  conviction, 
if  the  same  was  corroborated. 

3.  AbSOH— COBBOBOKATION     OF     ACCOMPLICB— 

Sufficiency. 

Evidence  on  a  trial  for  arson  examined, 
and  held  to  corroborate  the  testimony  of  an 
accomplice  sufficiently  to  justify  a  conviction. 

Appeal  from  Circuit  Court,  Hardin  County. 
"Not  to  be  oflBcially  reported." 
Gilbert  Best  was  convicted  of  arson,  and  be 
appeals.    Afilrmed. 

Irwin  &  Irwin  and  R.  L.  Stltb,  for  appel- 
lant N.  B.  Hays,  Atty.  Om.,  J.  R.  Layman, 
and  Chas.  Morris,  for  the  Commonwealth. 

O'RBAR,  J.  Appellant  was  convicted  of 
the  crime  of  barn-burning,  and  sentenced  to 
two  years  in  the  penitentiary.    He  was  joint- 
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ly  indicted  with  Lonnle  Nichols  and  Thomas 
Richardson.  Thomas  Richardson  was  Intro- 
duced as  a  witness  for  the  commonwealth, 
and  It  was  upon  his  testimony  largely  that 
the  conviction  was  based. 

The  contention  is  that  the  testimony  of 
Richardson,  an  accomplice,  was  not  enough  to 
sustain  a  conviction.  The  only  evidence  that 
Richardson  had  any '  connection  with  the 
crlms  Is  ills  own  testimony.  That  does  not 
show  that  be  was  guilty  as  an  accomplice  or 
otherwise  under  the  law.  At  most  It  shows 
that  he  had  knowledge  that  the  crime  was  to 
be  committed,  and  was  being  done ;  but  there 
was  nothing  to  show  that  he  was  connected 
as  a  party  with  the  crime.  There  Is  a 
marked  distinction  between  knowledge  of  a 
crime  and  participation  In  It  The  former 
does  not  at  all  necessarily  Inclnde  the  latter. 
However,  the  question  whether  Richardson 
was  or  not  an  accomplice  was  fairly  sub- 
mitted to  the  Jury  by  the  court's  Instructions 
in  commendable  form,  as  follows:  "(1)  The 
court  Instructs  the  Jury  that  If  they  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  In  Hardin  county  and 
before  the  finding  of  the  indictment,  felo- 
niously set  fire  to  and  burned  a  bam  of  Zach 
Hoskinson,  they  should  find  him  guilty,  and 
fix  his  punishment  at  confinement  In  the 
penitentiary  for  not  less  than  one  nor  more 
than  six  years,  in  their  discretion.  (2)  If 
upon  all  the  evidence  the  Jury  have  a  reason- 
able donbt  of  the  proof  of  defendant's  guilt, 
th^  should  find  him  not  guilty.  (8)  If  the 
jury  shall  believe  from  the  evidence  that  the 
witness  Thomas  Richardson  was  an  ac- 
complice in  the  burning  of  the  bam  of 
Hoskinson,  then  a  conviction  cannot  be  had 
upon  his  testimony,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense ;  and 
the  corroboration  is  not  suflJcient  If  it  merely 
shows  that  the  offense  was  committed  and 
the  circumstances  thereof;  and  the  question 
as  to  whether  said  Richardson  was  an  ac- 
complice Is  one  for  the  Jury  to  determine 
under  the  evidence.  (4)  The  evidence  as  to 
general  moral  character  of  the  defendant  can 
only  be  considered  by  the  Jury  in  so  far  as 
same  may  affect  his  credibility  as  a  witness. 
(5)  An  accomplice,  in  the  meaning  of  the 
law,  is  one  of  several  equally  concerned  in 
the  commission  of  a  crime,  either  as  principal 
or  one  who  aids  or  abets  in  the  commission 
of  the  crime." 

But  appellant  contends  that  there  was  no 
other  evidence  tending  to  connect  him  with 
the  crime.  On  this  point  the  proof  was  that 
appellant  was  seen  passing  the  bam  with  one 
of  his  codefendants  about  dark  on  the  night 
on  which  it  was  burnt ;  that  he  and  bis  co- 
defendants  were  not  on  good  terms  with  the 
owner  of  the  barn ;  that  on  the  morning  after 
the  bam  was  burned  he  failed  to  return  to 
his  work,  and  did  not  return  until  late  in  the 
day ;  that  he  spent  a  part  of  the  night,  if  not 


all  of  it,  with  his  codefendants  caronsing  and 
drinking  In  the  neighborhood  of  the  bam; 
that  the  owner  of  the  barn  was  away  from 
home,  and  appellant  and  his  codefendants 
probably  knew  this  fact;  that  a  short  while 
after  the  bam  was  burned  appellant  was  ac- 
cused by  a  neighbor  boy  of  being  a  barn- 
burner, who  told  that  he  would  have  to  go  to 
the  penitentiary  for  It,  and  appellant  respond- 
ed that.  If  he  did,  somebody  else  would  have 
to  go  also;  that  appellant's  young  brother, 
aged  about  15  years,  who  lived  with  blm,  and 
who  said  he  spent  a  part  of  the  night  with 
him,  on  the  morning  after  the  fire  came  to  the 
barn,  and,  upon  being  told  that  bloodhounds 
had  been  sent  for  to  track  the  person  who 
fired  it,  hastily  returned  to  his  home  and  was 
seen  to  obliterate  some  tracks  In  the  dost 
leading  from  the  bam  In  the  direction  of  ap- 
pellant's home.  The  jury  were  authorized 
to  infer  from  the  circumstances  in  proof  that 
appellant's  brother  was  sent  to  the  scene  of 
the  fire  to  learn  what  was  .being  done  toward 
discovering  who  burned  the  bam.  All  of 
this  was  enough  in  our  opinion  to  satisfy  the 
requirements  of  the  law  that  incriminating 
testimony  of  an  accomplice  must  be  corrob- 
orated to  sustain  a  conviction. 
Judgment  affirmed. 


MITCHELL  V.   WHALET  et  aL 
(Court  of  Appeals  of  Kentucky.    April  17, 1906.) 

1.  PABTmtBSHiP— Delivery  of   Fibm   Check 
IN  Patubnt  of  Cofabtneb's   Debt^— Lia- 

BILITT. 

A  partner  gave  a  firm  check  to  a  third  per- 
son to  pay  the  copartner's  debt.  The  considera- 
tion for  the  check  was  a  sale  of  a  horse  by  the 
third  person  to  the  copartner.  The  firm  had 
money  In  bank  more  than  sufficient  to  pay 
the  amount  thereof.  Held,  that  the  partner  was 
liable  for  the  amount  of  the  clieck ;  ft  being  sup- 
ported by  a  valid  consideration. 

[E3d.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Partnership,  {  237.] 

2.  s.vue— llabilitt  on  notes  bxecttred  in 
Firm  Naue. 

A  note  executed  by  a  partner  in  the  firm 
name  prima  facie  binds  the  partners,  on  the 
theory  that  the  partner  had  authority  to  make 
the  note,  and  a  copartner,  asserting  the  con- 
trary, has  the  burden  of  proving  it. 

[EM.  Note. — For  cases  in  point,  see  voL  38, 
C«Dt.  Dig.  Partnership,  H  2^249.] 

Appeal     from     Circuit    Court,     Nicholas 

County. 
"Not  to  be  officially  reported." 
Action  by  D.B.  Mitchell  against  Joseph  EL 

Whaley  and  another.    From  a  judgment  for 

defendant     Charles     S.     Talbert,     plaintiff 

appeals.    Reversed. 

Kennedy  Sc  Dickson,  for  appellant  Holm- 
es &  Ross,  for  appellees. 

BARKER,  J.  The  appellant,  D.  B. 
Mitchell,  instituted  this  action  against 
Joseph  E.  Whaley  and  Charles  S.  Talbert, 
as  partners  under  the  firm  name  of  Whaley 
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&  Talbert,  to  recover  a  Judgment  for  the 
snm  of  $300  evidenced  by  the  firm's  check 
for  that  amount,  and  also  to  recover  a  Judg- 
ment for  $300  on  a  note  signed  by  the  firm 
for  that  sum.  The  transaction  Involved 
herein  grows  out  of  a  sale  by  Mitchell,  as 
ho  claims,  of  a  two-thirds  interest  in  a 
horse  called  Clearmont  Chief,  to  the  firm, 
Whaley  &  Talbert,  for  the  sum  of  $600. 
Talbert  alleges:  That  the  horse  was  not 
iwld  to  the  firm,  but  to  Joseph  B.  Whaley 
Individually.  It  is  admitted,  however,  by 
all  parties,  that  a  tfro-thirds  Interest  in  the 
horse  was  sold  either  to  the  firm  of  Whaley 
&  Talbert,  or  to  Joseph  E.  "Whaley  In- 
dividually, for  the  sum  of  |600.  That  after 
the  sale  Talbert  executed  and  delivered  the 
firm's  check  to  Mitchell  for  $300,  which  is 
as  follows:  "Carlisle,  Ey.,  July  15,  1903. 
Farmers'  Bank  of  Carlisle,  Ey.:  Pay  to 
the  order  of  D.  B.  Mitchell  ($800.00)  three 
hundred  dollars,  for  payable  Oct  1,  1903, 
for  %  of  chestnut  stallion  Clearmont  Chief. 
Whaley  &  Talbert"  That  afterwards  Wha- 
ley executed  and  delivered  the  note  sued  on, 
which  is  as  follows:  "$300.00.  Carlisle, 
Ky.,  July  15,  1903.  On  October  1,  1904, 
after  date,  we  promise  to  pay  to  the  order 
of  D.  B.  Mitchell  three  hundred  dollars,  for 
value  received,  negotiable  and  payable  at 
the  Deposit  Bank  of  Carlisle,  Kentucky, 
with  interest  at  the  rate  of  6  per  centum 
per  annum  from  October  1,  1903,  until  paid. 
The  drawers  and  Indorsers  hereof  waive 
presentment  protest,  and  notice  of  dis- 
honor. Second  and  last  payment  for  %  in- 
tr>r(>st  in  chestnut  stallion  'Clearmont 
Chief.'  Whaley  &  Talbert."  The  answer 
to  the  petition  as  amended,  which  declares 
on  the  foregoing  instruments,  pleads  non 
est  factum  for  Charles  S.  Talbert  and  "no 
consideration"  for  the  firm,  and  that  the 
horse  was  unsound  and  worthless  as  to 
both  defendants.  Upon  a  trial  of  the  case, 
there  being  no  .evidence  whatever  of  the 
horse  being  unsound,  the  court  gave  a 
peremptory  instruction  to  the  Jury  to  find 
for  the  plaintUI  as  against  Joseph  E.  Whal- 
ey for  the  amounts  claimed,  and  the  jury, 
under  the  instruction  of  the  court  as  to  Tal- 
bf-rt's  liability,  found  a  verdict  in  bis  favor 
upon  the  issue  presented  by  him.  Of  this 
verdict,  and  the  Judgment  predicated  there- 
on, the  plaintiff,  V.  B.  Mitchell,  is  here  on 
apiKsai. 

While  there  Is  much  in  the  evidence  which 
goes  to  establish  the  claim  of  appellant  that 
the  horse  was  sold  to  the  firm  of  Whaley  & 
Talbert  for  the  purposes  of  this  appeal  it 
may  be  conceded  that  the  sale  was  to  Joseph 
E.  Whaley,  Individually,  and,  this  being  ad- 
mitted, we  will  examine  the  instructions 
awarded  by  the  trial  court  on  the  issue  as  to 
Talbert  with  a  view  of  testing  the  soundness 
of  the  principles  of  law  enunciated  therein. 
Talbert  admits  that  be  gave  Mitchell  the 
firm's  check  sued  on.  He  states,  however, 
he  did  this  in  order  to  pay  Whaley's  debt  to 


Mitchell.  This  being  true.  It  Is  difficult  to 
understand  why  he  is  not  liable  on  the  check, 
although  it  was  given  in  payment  of  the  debt 
of  Whaley.  The  latter  was  his  partner,  and 
had  purchased  the  horse.  The  firm  had  mon- 
ey in  bank  more  than  sufficient  to  pay  the 
amount  and,  as  it  had  the  right  to  pay  Wha- 
ley's debt  out  of  the  partnership  funds,  it 
certainly  does  not  lie  in  Talbert's  mouth  to 
deny  his  liability  on  this  check  when  he 
wrote  and  delivered  it  himself,  and  thereby 
obtained,  in  part  at  least  the  title  to  the 
horse  for  Whaley.  The  consideration  of  the 
check  was  the  sale  of  the  horse  to  Whaley. 
It  is  elementary  that  a  consideration  for  a 
contract  may  be  either  a  benefit  to  one  party 
or  a  loss  to  the  other.  Here  the  considera- 
tion for  the  check  given  by  Talbert  to 
Mitchell  was  the  loss,  in  part  by  the  latter 
of  his  title  to  the  horse.  The  appellant  on 
Whaley's  own  statement  was  clearly  entitled 
to  a  peremptory  instruction  for  a  Judgfiient 
for  the  amount  of  the  check  sued  on,  as  soon 
as  it  became  apparent  that  Whaley  had  no 
defense   to   it. 

Instructions  2  and  3,  awarded  by  the  court, 
are  as  follows:  "(2)  The  court  Instructs 
the  jury  to  find  for  the  defendant  C.  S.  Tal- 
bert, unless  they  believe  from  the  evidence 
that  both  of  the  defendants,  C.  S.  Talbert  and 
J.  E.  Whaley,  Jointly  purchased  the  horse  In 
the  proof  described,  or  that  the  defendant 
Whaley,  with  the  consent  of  Talbert,  purchas- 
ed the  said  horse  for  and  on  behalf  of  the 
firm  of  Whaley  ft  Talbert  in  either  of  which 
events  they  should  find  for  the  plaintiff 
against  both  of  the  defendants,  the  sum  of 
$300,  with  Interest  from  October  1,  1903,  and 
the  further  sum  of  $300,  with  Interest  from 
October  1,  1904,  subject  to  a  credit  of  $333.33, 
as  of  date  July  9,  1904.  (8)  The  defendant 
Whaley  had  no  power  to  bind  tbe  firm  of 
Whaley  ft  Talbert  In  tbe  purchase  of  the 
horse  mentioned  In  the  evidence,  without  the 
consent  of  Talbert ;  but  if  they  believe,  from 
tbe  evidence,  that  Whaley  did  purchase  said 
horse  for  and  on  behalf  of  the  firm  of  Whaley 
ft  Talbert  and  further  believe  that  the  de- 
fendant Talbert,  after  receiving  notice  of  such 
purchase,  adopted  and  ratified  the  same,  then 
the  law  is  for  tbe  plaintiff,  and  the  Jury 
should  so  find." 

These  do  not  state  the  rule  applicable  to 
the  transaction  under  discussion.  The  note 
sued  on  was  executed  by  one  of  the  partners, 
Whaley,  who  signed  the  name  of  the  firm. 
He  admits  In  his  evidence  that  It  was  his  in- 
tention to  bind  the  firm  as  payors  of  the  note, 
and  this  l>eing  true  prima  facie  he  was  au- 
thorized so  to  do,  and  the  burden  of  showing 
to  the  contrary  was  upon  the  defendant  Tal- 
bert In  the  case  of  Hamilton  v.  Summers, 
12  B.  Mon.  11,  54  Am.  Dec.  S09,  tbe  rule  on 
the  subject  Is  thus  stated:  "The  note  Itself, 
executed  In  the  firm  name  by  one  of  the  firm, 
was  prima  facie  obligatory  upon  both  part- 
ners, and  after  proof  of  its  having  been  so 
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executed.  It  devolved  apon  the  defendant  to 
show  to  the  satisfaction  of  the  Jnry  that  It 
was  executed  for  the  Individual  debt  of  San- 
ford,  or  loaned  to  him  for  his  private  pur- 
poses, and  not  for  the  benefit  of  the  firm  or 
In  Its  business,  and  that  Summers  knew,  or 
had  reason  to  know,  that  this  was  the  case." 
And  In  MagiU  v.  Merrle  and  BuUln,  6  B.  Mon. 
168,  It  Is  said :  "The  members  of  a  firm  are 
presumed  to  have  confidence  In  each  other, 
and  that  neither  will  abuse  the  Implied  power 
confided  to  each.  A  note  executed  In  the  firm 
name  by  either  Is  therefore  prima  facie  evi- 
dence that  it  was  properly  executed,  and  for 
a  valid  consideration  to  the  firm;  and  If  It 
was  not  80  executed,  It  lies  upon  the  defend- 
ant to  Impeach  it,  and  shows  that  It  was  ex- 
ecuted upon  and  for  a  different  consideration 
and  purpose." 

For  the  foregoing  reasons,  the  Judgment  la 
reversed,  for  proceedings  consistent  herewith. 


STAB  DRILLING  MACH.  CO.  v.  McLBOD 

et  al. 
(Court  of  Appeals  of  Kentucky.    April  11, 1906.) 

1.  Sales— Elements— Patiusnt—Acckftanck 
AND  Use. 

Where,  on  receiving  a  payment,  a  company 
delivered  a  drilling  machine  for  a  10  day  test, 
after  which,  if  it  fulfilled  certain  guaranties,  the 
I>er8on  receiving  it  agreed  to  accept  it  at  a  cer- 
tain price,  for  which  he  was  to  give  notes  and  a 
chattel  mortgage,  and  he  continued  to  use  it 
after  the  10  days  expired,  though  without  giving 
the  notes  and  mortgage,  the  transaction  consti- 
tuted a  sale,  and  not  a  mere  option,  even  if  the 
payment  made  were  denominated  rent  by  the 
parties. 

2.  Same— Lien  fob  Pbice. 

Under  a  contract  for  sale  of  a  drilling  ma- 
chine, whereby  the  buyer  agreed  to  give  notes 
and  a  chattel  mortgage  for  the  unpaid  portion  of 
the  price,  which  he  failed  to  do,  the  seller  had  a 
lien  for  the  unpaid  portion. 
8.  Same— Pkiobities— Attachment. 

The  lien  retained  by  a  seller  of  a  machine 
for  its  price,  though  unrecorded,  has  priority 
over  tile  Hen  of  an  attachment  by  general  credi- 
tors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  8  873.] 
4.  DiSMissAi/— Obounds— Ebbob  in  Fobm  of 

Action. 

That  an  action  was  brought  in  ordinary, 
when  it  should  have  been  in  equity,  was  not 
ground  for  dismissal,  where  the  petition  showed 
plaintiff's  right  to  relief,  but  it  should  be  trans- 
ferred to  the  equity  docket, 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Dismissal  and  Nonsuit,  S  111.] 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  oflSclally  reported." 

Action  by  the  Star  Drilling  Machine  Com- 
pany against  George  K.  McLeod  and  others. 
From  a  judgment  in  favor  of  defendants, 
plaintiff   appeals.    Reversed. 

Hatchett  ft  James,  for  appellant  Balrd 
ft  Richardson  and  J.  W.  Jones,  for  appellees. 

HOBSON,  a  J.  In  July,  1904,  the  Star 
DriUing  Machine  Company  dellvoed  to  Geo. 


E.  McLeod  a  portable  drilling  machine,  which. 
McLeod  used  in  drilling  oil  wells  In  Barren 
county.  On  October  17,  1904,  creditors  of 
McLeod  brought  suit  In  the  Barren  circuit 
court  against  him  and  took  out  attachments, 
which  were  levied  on  the  drilling  machine. 
Thereupon  the  Star  Drilling  Machine  Com- 
pany brought  this  suit,  alleging  that  It  was 
the  owner  of  the  property  and  took  out  an  <w- 
der  of  delivery  for  It  The  written  contract 
under  which  the  machine  was  delivered  to 
McLeod  was  filed  as  part  of  the  petition. 
The  court  sustained  the  demurrer  of  the  cred- 
itors to  the  petition  of  the  Star  Drilling  Ma- 
chine Company  and  entered  judgment  in  their 
favor.  From  this  judgment  the  company  ap- 
peals. 

The  judgmoit  of  the  court  Is  based  on  the 
idea  that  the  written  contract  between  the 
company  and  McLeod  constituted  a  sale  of 
the  property  by  It  to  him.  It  Is  insisted  for 
the  company  that  the  contract  is  not  a  sale, 
but  only  an  option,  or  ofCer,  to  sell,  and  that 
the  title  to  the  property  remained  in  the  com- 
pany. The  written  contract,  so  far  as  mate- 
rial, Is  in  these  words :  "Memorandimi  of 
agreement,  made  In  duplicate,  this  16th  day 
of  July,  1904,  by  and  between,  the  Star 
Drilling  Machine  Company  of  the  city  of 
Akron,  county  of  Summit,  and  state  of  Ohio. 
party  of  the  first  part,  and  George  McLeod  of 
city  of  Masontown,  county  of  Fayette,  and 
state  of  Pennsylvania,  party  of  the  second 
part:  Witnesseth  that  the  said  first  party 
has  this  day  agreed  to  furnish  to  said  second 
party  one  No.  7  Star  Portable  Drilling  Ma- 
chine, oak  frame,  with  20  H.  P.  OU  Country 
Boiler,  mounted  on  Its  own  trucks,  together 
with  the  ropes  and  tools  mentioned  in  the 
schedule  hereto  annexed,  and  made  part 
hereof.  The  said  first  party  agrees  to  load 
said  machine  on  board  cars  at  Akron,  Ohio, 
for  shipment;  said  second  party  agrees  to 
receive  the  same  upon  Its  arrival  at  Glasgow, 
Kentucky,  and  to  pay  the  freight  and  charges 
upon  the  same.  The  said  party  of  the  first 
part  warrants  said  machine  to  be  of  good 
materials,  to  be  well  made,  and  to  do  good 
work  In  drilling,  pipe  driving,  or  prospecting, 
if  properly  managed.  It  Is  agreed  that  said 
machine  shall  be  furnished  by  said  first  party 
to  the  second  party  on  a  test  trial  of  ten  days, 
from  Its  arrival  at  Glasgow,  Kentucky,  and 
that  until  the  end  of  said  test  trial  and  un- 
til the  complete  fulfillment  of  the  conditions 
of  this  agreement  as  herein  set  forth,  that 
the  title  and  possession  of  said  machine 
shall  remain  vested  In  the  party  of  the  first 
part  At  the  end  of  said  test  trial,  herein- 
before mentioned,  the  party  of  the  second 
part  agrees  to  accept  said  maclilne  in  the 
manner  hereinafter  set  forth,  provided  the 
said  machine  shall  have  fulfilled  the  guaran- 
tee herein,  and  it  is  agreed  that  until  said 
machine  is  accepted,  a  net  rental  of  fifty  cents 
per  foot  for  the  amount  drilled  shall  be  paid 
by  the  party  of  the  second  part  to  the  party 
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of  the  first  iMurt,  but  that  wben  accepted  and 
all  the  conditlona  of  the  contract  hereinafter 
eet  forth  have  been  complied  with,  the  rental 
shall  not  be  required.  In  consideration 
of  the  agreements  hereinbefore  set  forth,  the 
party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part,  twenty-four  hundred 
($2,400)  dollars,  In  manner  and  form  follow- 
ing, to  wit:  On  receipt  of  a  copy  of  this 
agreement,  $500.00,  and  upon  the  acceptance 
of  said  machine  to  furnish  the  following 
promissory  notes,  drawn  up  In  due  form, 
and  the  payment  thereof  to  be  secured  by 
chattel  mortgage  on  machinery,  boiler,  ropes 
and  tools.  [Here  follows  schedule  of  notes 
to  be  executed.]  Said  second  party  agrees 
to  deliver,  or  mall  said  payments  and  notes 
promptly  upon  the  completion  of  the  test 
trial,  and  the  acceptance  of  said  machine." 

The  plaintiff  alleged  in  the  petition  that 
$500  was  paid,  but  charged  ttiat  it  was  paid 
as  rent,  and  that  this  was  left  out  of  the 
contract  by  oversight  and  mistake.  It  also 
alleged  that  McLeod  had  failed  to  execute 
the  notes  and  mortgage  referred  to;  that  he 
had  bored  a  number  of  wells,  which,  at  50 
cents  a  foot,  amounted  to  more  than  the  sum 
he  had  paid  it;  that  under  the  contract  Mc- 
Leod only  held  the  machinery  for  the  pur- 
pose of  testing  it,  and  that  he  at  the  end  of 
10  days  decided  to  reject  the  plaintiff's  offer 
to  sell  and  did  not  accept  It,  and  failed  and 
refused  to  execute  the  notes  and  mortgage 
as  provided  in  the  contract;  that  McLeod 
had  no  rights  in  the  property,  other  than  to 
use  It  as  rented  property,  and  at  the  end  of 
10  days  from  the  execution  of  the  agreement 
plaintiff's  offer  to  sell  lapsed,  and  was  not 
open  for  acceptance  after  that  time.  The 
rule  in  this  state  is  that  whether  a  contract 
is  a  sale  of  property  or  a  renting  of  It  will 
be  determined  by  the  court  from  the  sub- 
stance of  the  writing  taken  as  a  whole,  and 
not  by  the  name  which  the  parties  may  give 
the  contract,  or  the  form  In  which  they  may 
put  it  If  the  writing  had  specified  that 
the  $500  was  paid  for  the  rent  of  the  ma- 
chine, this  would  not  have  changed  Its  legal 
effect  The  fact,  therefore,  that  such  a 
clause  was  omitted  from  the  contract  by 
oversight  or  mistake.  Is  Immaterial,  if  the 
contract  with  such  a  clause  in  it  would  con- 
stitute a  sale  of  the  property,  for  the  fact 
that  the  parties  stipulated  that  the  $500 
should  be  treated  as  paid  on  rent  would  not 
be  conclusive  on  the  court,  if  from  the  whole 
contract  it  was  clear  It  was  paid  as  pur- 
chase money  on  a  contract  of  sale.  Bald- 
win &  Co.  V.  Crow,  86  Ky.  679,  7  S.  W.  146; 
Welch  y.  National  Cash  Register  Co.,  44  S. 
V.  134,  1»  Ky.  Law  Rep.  1664;  Wicks  v. 
McConnell,  43  8.  W.  205,  20  Ky.  Law  Rep. 
Si:  Townsend  v.  Frazee,  64  8.  W.  722,  21 
Ky.  Law  Rep.  1183. 

The  substance  of  the  contract  is  that  the 
company  guarantied  the  machine  to  be  of 
good  material,  to  be  well  made,  and  to  do 
good  work   If  properly  managed,  and  that 


It  gave  McLeod  10  days  after  the  arrival 
of  the  machine  at  Glasgow  to  test  it,  and  at 
the  end  of  that  time  McLeod  was  to  accept 
the  machine  If  it  filled  the  guaranty  and 
settle  for  it  as  provided  in  the  contract 
When  afto:  10  days'  trial  McLeod  continued 
to  use  the  machine,  he  could  not  be  heard 
to  say  that  be  had  not  accepted  it  His 
failure  to  execute  the  notes  and  mortgage, 
as  provided  in  the  contract,  did  not  affect  his 
obligation.  The  company  could  at  the  end 
of  the  10  days  have  sued  him  for  the  balance 
of  the  purchase  money  and  enforced  a  lien 
on  the  property.  His  continued  use  of  the 
machinery,  and  its  acquiescence  in  such  use, 
made  it  a  complete  contract  of  sale.  The 
title  to  the  machinery  vested  in  McLeod,  but 
subject  to  the  lien  of  the  company  for  the 
unpaid  purchase  money.  His  failure  to 
execute  the  notes  and  mortgage  according 
to  the  contract  put  the  company  in  no  worse 
position  than  if  he  had  complied  with  it  As 
between  the  company  and  McLeod,  it  Is 
clear  that  it  had  a  lien  on  the  machinery  for 
the  unpaid  balance  of  the  price  due  from 
him.  Its  lien,  though  unrecorded,  is  good 
agalnstsubsequentattachlngcredltors.  Bald- 
win V.  Crow,  86  Ky.  679, 7  S.  W.  146,  and  cases 
cited.  The  reasons  for  this  rule  are  thus 
admirably  stated  by  Judge  Simpson  in  Swi- 
gert  V.  Bank  of  Kentucky,  56  Ky.  290:  "A 
general  creditor,  when  he  comes  Into  a  court 
of  equity  to  obtain  satisfaction  of  his  debt 
out  of  the  estate  of  the  debtor,  cannot,  as 
a  general  rule,  successfully  assert  any  claim 
to  his  debtor's  property,  unless,  indeed,  where 
a  fraudulent  disposition  of  it  has  been  made, 
which  the  latter  could  not  himself  render 
available.  If  the  debtor  have  only  an  equi- 
table interest  in  property,  any  lien  or  Incum- 
brance on  that  equity,  If  not  fraudulent, 
that  would  be  valid  against  the  debtor,  will 
also  be  valid  against  the  creditor  in  a  court 
of  equity.  The  creditor  has  only  an  equity 
on  his  debtor's  estate,  and  that  equity  does 
not  exist  until  be  commences  his  suit  to  sub- 
ject some  specific  part  of  the  estate  to  the 
payment  of  his  debt.  This  equity  cannot  pre- 
vail against  an  elder  equity,  for  as  between 
mere  equities  tbat  which  is  prior  In  time 
is  regarded  as  best  and  takes  precedence 
over  any  which  may  be  subsequently 
created."  An  attaching  creditor  can  acquire 
no  greater  right  in  attached  property  than 
the  attachment  defendant  has  at  the  time  of 
the  attachment  He  simply  obtains  by  his  at- 
tachment such  rights  as  the  debtor  then 
had.  Drake  on  Attacliments,  f  245.  It  fol- 
lows, therefore,  that  the  attaching  creditors 
of  McLeod  obtained  by  their  attachments 
only  a  Hen  on  the  machinery  referred  to, 
subject  to  the  older  equity  of  the  drilling 
company. 

The  circuit  court  properly  discharged  the 
order  of  delivery  and  properly  held  that 
the  drilling  company  was  not  the  owner 
of  the  property,  but  he  erred  in  sustaining 
the  donurrer  to  the  petition  of  the  drilling 
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company  and  dismissing  Its  action.  Thongli 
tbe  plaintiff  liad  brougtit  its  action  In  ordi- 
nary, wlien  it  stioald  iiave  been  in  equity, 
the  fact  that  the  action  was  brought  on  the 
wrong  docket  was  no  reason  for  dismissing 
it  The  facts  stated  in  tlie  petition  being 
sufficient  to  show  that  the  plaintiff  was  en- 
titled to  a  lien  on  the  property,  the  court 
under  the  prayer  for  proper  relief  might 
give  the  plaintiff  such  relief  as  the  facts 
showed  it  was  entitled  to.  The  case  of 
Herrman  ▼.  Whlteacarver's  Adm'r,  89  Ky. 
633,  13  S.  W.  103,  was  tried  on  its  merits. 
It  was  an  action  by  the  purchaser  for  the 
property,  and  was  not  so  framed  as  to  war- 
rant the  enforcement  of  a  lien  by  him  for 
what  he  had  paid  on  the  contract.  Here,  In 
any  event,  a  sale  must  be  ordered  by  the 
court  On  the  return  of  the  case  the  circuit 
court  will  transfer  the  action  to  the  equity 
docket  and  consolidate  it  with  the  attachment 
suits.  He  will  then  adjust  the  rights  of 
the  parties  as  the  facts  may  warrant. 

Judgment  reversed,    and   cause   remanded 
for  further  proceedings  consistent  herewltlL 


CRICB  V.   ILLINOIS  LIFE  INS.   C!0. 
<Coart  of  Appeals  of  Kentucky.    April  12,  1006.) 

1.  INSUBANCE— Lite  Pouct— Absigwment  by 
Insubed. 

Am  Insured,  in  a  life  policy  payable  to  his 
wife  and  stipulating  tliat  he  may,  witli  the  con- 
sent of  tbe  insurer,  assign  it,  may,  without  the 
consent  of  the  wife,  assign  the  policy  to  the  In- 
sarer  as  collateral  for  money  borrowed  from  it ; 
the  wife  having  no  vested  right  in  the  policy, 
either  in  the  absence  of  statute  or  under  Ky.  St 
1903,  §  654,  providing  that  a  policy  payable  to  a 
marrieid  woman  shall  inure  to  her  separate  use 
independently  of  her  hust>and  or  his  creditors. 
[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {}  472,  474,  475.] 

2.  Saue— Absionuent  or  Policy  as  Ooixat- 
EBAi/— Settlement  by  Insubed — ^Validity 
AS  Against  Benkficiaby. 

An  insured,  in  a  life  policy  payable  to  his 
wife  and  stipulating  that  he  might,  with  the 
consent  of  tbe  insurer,  assign  it,  assigned  it  to 
the  insurer  as  collateral  for  a  loan  without  the 
consent  of  the  wife.  Subsequently,  the  insured 
surrendered  the  policy  for  cancellation,  by 
means  of  which  be  paid  his  debt  to  the  insarer 
and  received  the  cash  surrender  value  of  the 
policy.  Held,  that  the  settlement  was  binding 
on  the  beneficiary.  In  the  almence  of  fraud  on 
tbe  part  of  tbe  insurer  or  its  agent,  or  of  a  show- 
ing that  the  amount  allowed  the  insured  as  the 
caish  surrender  value  was  inadequate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  g  618.] 

Appeal  from  Circuit  Court  Ballard  County. 

"To  be  officially  reported." 

.Action  by  Elizabeth  Crice  against  the  Illi- 
nois Life  Insurance  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

John  W.  Ray  and  J.  D.  White,  for  appel- 
lant Bobbins  &  Thomas,  and  Long  &  Price, 
for  appellee. 

SETTLE,  J.  On  the  6th  day  of  February, 
1900,  the  Mutual  Life  Insurance  Company  of 


Kentucky,   in  consideration  of  $54.78  then 
paid  it  by  Frederick  O.  Crice,  and  his  under- 
taking to  thereafter  annually  pay  It  on  the 
same  date,  a  like  sum,  issued  and  delivered  to 
him  a  policy  of  insurance  on  his  life,  num- 
bered 32,000,  whereby   it  agreed  to  pay   at 
his  death,  to  his  wife,  the  appellant  Eliza- 
beth Crice,  the  sum  of  $2,000.    By  a  written 
contract  of  date  August  1,  1902,  tbe  Mutual 
Life  Insurance  Company  of  Kentucky,  for  a 
valuable  consideration,  and  with  the  approval 
of  its  policy  holders,  sold  and  assigned  its 
assets,  premium  lists,  and  property  of  every 
kind  to  the  appellee,  Illinois  Life  Insurance 
Company,  and  the  latter  company  thereby  be- 
came subrogated  to  its  rights,  assumed  its 
liabilities  to  the  holders  of  its  policies,  and 
Issued  to  each  of  them  a  certificate  to  that 
effect    Tbe  Mutual  Life  Insurance  Company 
of  Kentucky  then  quit  business,  and  the  pre- 
miums  that   were  thereafter   paid  on   tbe 
policies  it  had  issued  were  received  from 
the  policy  holders  by  the  Illinois  Life  Insur- 
ance Company.    The  policy  of  $2,000  on  the 
life  of  Frederick  G.  Crice  was  of  tbe  number 
Upon  which  the  latter  company,  under   its 
contract  with   tbe    Mutual    Life   Insurance 
Company  of  Kentn<^,  became  liable.    On 
August  7,  1004,  Frederick  O.  Crice  died  in 
Ballard  county,  -  and   shortly  thereafter   his 
widow,  the  appellant  Elizabeth  Crice,  insti- 
tuted this  action  against  appellee  in  tbe  Bal- 
lard circuit  court  to  recover  of  it  $2,000,  the 
amount  of  insurance  specified  in  the  policy 
referred  to;   it  being  alleged  in  the  petition 
that  the  policy,  though  In  appellee's  posses- 
sion at  tbe  time  of  her  husband's  death,  was 
then  in  full  force,  that  appellee  by  virtue  of 
Its  contract  with  the  Mutual  Life  Insurance 
Company  of  Kentucky  assumed  its  payment, 
and  is  liable  therefor,  and  that  appellant  as 
the  beneficiary  named  in  the  policy.  Is  en- 
titled to  its  proceeds.    The  answer  of  appel- 
lee admits  the  contract  with  the  Mutual  Life 
Insurance  Company,  and  its  undertaking  to 
carry  out  the  contracts  of  that  company  with 
its   policy    holders,    including   FrederidE    G. 
Crice,  and  also  admits  its  possession  of  tbe 
policy  in  controversy,  but  denies  any  liability 
thereon,  or  that  it  was  In  force  at  the  time 
of  his  death.    It  Is  averred  In  tbe  answer 
that    after   the   payment  by   Frederick    Q. 
Crice  of   four  annual   pr^nlums  upon    the 
policy  in  question,  he  borrowed  of  appellee 
$105,  for  which  he  at  the  time  executed  to 
it  his  promissory  note  of  date  May  14.  1903. 
due  one  year  thereafter,  and  to  secure   its 
payment  assigned  and  delivered  to  appellee 
the  policy  in  controversy,  as  permitted  by  a 
clause  in  the  policy  containing  this  provision  : 
"This  policy  is  issued  and  accepted  upon  tbe 
express  condition  that  the  said  Frederick  G. 
Crice  may,  with  tbe  consent  of  tbe  company, 
at  any  time  assign  It  or  before  assignment, 
change  the  beneficiaries  therein,  or  make  ajoy 
other  change."    The  answer  contains,  in  sub- 
stance,  the   furthw  avormenta   that,    after 
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thus  executing  to  appellee  his  note  for  the 
$105  borrowed  of  It,  and  assigning  his  policy 
of  Insurance  as  collateral  security  for  Its 
payment,  Frederick  O.  Crlce  failed  to  pay 
the  annual  premiums  on  the  policy  which 
became  due  February  6,  1904,  and  by  reason 
thereof  the  policy  by  Its  terms  lapsed  and 
became  void,  except  as  to  Its  cash  value, 
which  at  the  time  of  the  default  in  the  pay- 
ment of  the  premiums  wag  $118,  and  that  on 
April  25.  1904,  Frederick  G.  Crlce  notified 
appellee  that  be  had  determined,  instead  of 
reTivlng  the  policy,  to  accept  its  cash  or 
surrender  value,  of  |118,  and  appellee  at  his 
request  settled  with  him  upon  that  basis, 
and,  after  deducting  the  note  of  $106  he  owed 
appellee,  there  was  left  due  him  of  the  cash 
surrender  value  of  the  policy  $13,  and  this 
amount  appellee  then  paid  him,  upon  receiv- 
ing which  the  Insured  executed  to  appellee  a 
formal  receipt  and  full  release,  and  surren- 
dered to  it  the  policy  in*  question,  which  was 
then  and  there  canceled.  Appellant  de- 
murred to  the  answer  and  to  each  para- 
graph thereof.  The  demurrers  were  over- 
ruled by  the  lower  court  Appellant  refus- 
ing to  plead  further,  and  having  elected  to 
stand  upon  the  demurrer,  judgment  was 
entered  dismissing  the  action  at  her  costs, 
and  she  has  appealed. 

It  Is  Insisted  for  appellant  that  the  lower 
court  erred  in  overruling  the  demurrer,  and 
this  contention  is  iMttomed  upon  the  theory 
tliat  she,  as  the  beneficiary  named  in  the  pol- 
icy, upon  its  iasual,  took  a  vested  Interest 
therein,  of  which  she  could  not  be  deprived  by 
the  act  of  the  Insured  In  assigning  it  as  col- 
lateral security  for  a  loan  made  him  by  the 
company,  or  by  later  surrendering  It  for  Its 
cash  value  for  cancellation,  as  neither  the 
assignment  nor  surrender  of  the  policy  was 
with  her  consent.  It  is  also  argued,  in  her 
behalf,  that  her  Interest  In  the  policy  and 
right  to  its  proceeds  is  protected  by  section 
654,  Ky.  St  1903,  which  declares,  in  sub- 
stance, that  a  policy  of  insurance  on  the 
life  of  any  person  expressed  to  be  for  the 
l>eneflt  of,  or  duly  assigned,  transferred,  or 
made  payable  to,  any  married  woman,  or  to 
any  person  In  trust  for  her,  or  for  her  benefit 
by  whomsoever  such  transfer  may  be  made, 
shall  inure  to  her  separate  use  and  benefit 
and  that  of  her  children,  Independently  of 
her  husband,  or  bis  creditors,  or  any  other 
person  transferring  the  same,  or  his  creditors. 

We  are  unable  to  sustain  these  contentions 
of  counsel.  I«  discussing  the  question  under 
consideration  this  court  in  Hopkins  v.  Hop- 
kins' Adm'r,  92  Ey.  324,  17  S.  W.  864,  said: 
'^be  general  rule  Is  that  the  right  to  a 
policy  of  insurance,  and  the  money  to  become 
due  under  it  vests  immediately  upon  its  lE^ 
soal  in  the  person  named  in  It  as  the  bene- 
Oclary,  and  that  this  interest,  being  vested, 
cannot  be  transferred  by  the  insured  to  any 
other  person.  Central  Nat  Bank  v.  Hume, 
128  U.  8.  195,  9  Sup.  Ct  41,  32  L.  Ed.  370. 
The  vested  right  cannot  be  divested  with- 
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out  the  consent  of  the  person  Invested  with 
it.  This  Is  so  as  to  insurance  In  both  mutual 
an  ordinary  life  insurance  companies.  This 
does  not  hold  true,  however,  where  the^  con- 
tract of  Insurance  provides  that  the  Insured 
may  change  the  beneficiary.  In  such  case 
It  vests  conditionally  only.  The  right  of  the 
one  named  in  the  policy  Is  then  subject  to  be 
defeated  by  the  terms  of  the  very  contract 
naming  bim  as  the  beneficiary.  It  is  a  con- 
dition of  the  contract  and  his  right  is  there- 
fore subject  to  It"  In  considering  the  stat- 
ute upon  which  counsel  for  appellant  relies, 
the  court  in  the  opinion,  supra,  also  declares: 
"The  clause  in  the  policy  relative  to  change  of 
beneficiary  does  not,  in  our  opinion,  conflict 
with  these  provisions  of  the  company's  char- 
ter and  the  general  law.  They  certainly 
do  not  in  express  terms  forbid  such  a  con- 
dition In  the  contract,  nor  can  the  prohibition 
be  fairly  implied.  They  merely  mean  that, 
when  a  married  woman  is  entitled  to  insur- 
ance, or  the  proceeds  of  It  It  must  be  held 
to  be  her  separate  estate,  and  not  liable  for 
the  debts  of  the  husband,  or  those  of  the 
person  through  whom  It  was  obtoined.  The 
insurance  is  her  separate  estate  so  long  as 
it  remains  payable  to  her.  This,  however, 
does  not  prevent  the  Insertion  of  a  condition 
in  the  contract  by  which  her  right  to  the 
Insurance  may  be  defeated."  In  Wlrgman  v. 
Miller,  98  Ky.  620,  33  S.  W.  937,  and  Wrather 
V.  Stacy,  82  S.  W.  420,  26  Ky.  Law  Rep.. 683, 
the  view  of  the  law  expressed  in  Hopkins 
V.  Hopkins'  Adm'r  was  adhered  to,  and  In 
the  very  recent  case  of  Mutual  Life  Insurance 
Company  on  Kentucky  v.  Twym&a,  92  S.  W. 
335,  28  Ky.  Law  Rep.  1153,  the  court,  after  a 
careful  reconsideration  of  the  questions  here 
presented  and  an  elaborate  review  of  the 
authorities,  withdrew  the  first  opinion,  which 
may  be  found  In  89  S.  W.  178,  28  Ky.  Law 
Rep.  167,  and  came  to  the  conclusion  that 
it  would  be  unwise  to  depart  from  the  doc- 
trine announced  in  the  cases  supra. 

In  the  case  at  bar,  the  policy  in  express 
terms  conferred  upon  the  insured  the  right 
with  the  consent  of  the  company,  at  any  time, 
"to  assign  it,  or  before  assignment  change 
tbe  beneficiary  therein,  or  make  any  other 
change,"  and  this  right  is  not  in  any  way 
made  to  depend  upon  tbe  consent  of  the 
beneficiary  named  in  the  policy.  It  Is  al- 
leged in  the  answer,  and  admitted  by  the 
demurrer,  that  the  insured  did  In  fact  assign 
the  policy  to  appellee  as  collateral  security 
for  the  payment  of  his  note,  executed  for 
money  borrowed  of  it  He  clearly  had  tbe 
right  to  make  such  use  of  the  policy,  though 
without  the  knowledge  or  consent  of  appel- 
lant whose  interest  in  it  as  the  named  ben- 
eficiary was  subject  to  his  superior  right 
to  so  use  it 

It  is  likewise  alleged  In  tbe  answer,  and 
admitted  by  the  demurrer,  that,  after  as- 
signing the  policy  to  secure  the  payment  of 
bis  note  to  appellee,  the  insured  voluntarily 
surrendered  it  for  cancellation,  by  means  of 
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which  he  paid  bis  note  to  appellee  and  re- 
ceived the  full  cash  surrender  value  of  the 
policy  which  exceeded  the  amount  of  the 
note  by  $13.  He  clearly  had  the  right  to 
so  dispose  of  the  ix»licy  without  the  consent 
of  appellant  This  settlement  is  not  attacked 
by  appellant,  and  no  claim  is  made  by  her 
that  It  was  procured  by  fraud  on  the  part 
of  appellee,  or  its  agents,  nor  is  it  claimed 
by  her  that  the  amount  allowed  the  Insured 
as  the  cash  surrender  value  was  inadequate. 

Our  examination  of  the  record  affords  us 
no  ground  for  disturbing  the  Judgment  com- 
plained of. 

Wherefore  It  is  affirmed. 


WATKINS    r.    PFEIFFEH. 
(Court  of  Appeals  of  Kentucky.    April  13,  1906.) 

1.  Wn.L8—CoNSTKnonoN— Estates  Cbkated 
—  Estate  Tail  —  CSonvbbsion  into  Fkb- 
SiMPLE  Estate. 

Testator  devised  his  estate  in  trust  for  his 
daughter  "and  the  heirs  of  her  body,"  and  pro- 
vided that  in  case  she  died  without  "children" 
the  estate  should  go  to  persons  named.  Beld  to 
create  an  estate  tail  in  the  daughter,  converted 
by  the  statute  into  a  fee  simple,  subject  to  the 
defeasance  under  which  the  estate  would  pass  on 
her  death  without  children ;  the  words  "and 
the  heirs  of  her  body"  being  words  of  limitation, 
and  the  word  "children"  being  synonymous  with 
"issue"  or  "heirs  of  her  body?' 

2.  Limitation  ok  Aotions  —  Accbuai.  of 
Right  of  Action  —  Possession  of  Real 
Pbopertt. 

Testator  devised  his  estate  in  trust  for  his 
daughter  for  life  and  the  heirs  of  her  body,  and 
provided  that  on  her  death  without  children  the 
estate  should  pass  to  persons  named.  The 
daughter  married  and  had  children.  Subse- 
quently the  trustee  instituted  an  action  against 
the  daughter  and  her  children  for  a  sale  of  the 
trust  estate  for  the  purpose  of  reinvestment.  A 
decree  for  a  sale  and  reinvestment  was  entered. 
The  purchaser  at  the  sale  and  those  claiming 
under  him  continued  in  the  adverse  possession 
of  the  property  for  50  years.  Beld,  that  the 
possession  by  the  purchaser  and  those  claiming 
under  him  constituted,  under  the  express  provi- 
sions of  Ky.  St.  1903,  §  2508,  a  perfect  title  as 
against  the  daughter  and  her  trustee ;  the 
daughter  and  the  trustee  holding  a  fee-simple 
estate,  so  that  the  statute  commenced  to  run  at 
the  time  the  purchaser  took  possession. 
8.  Same— Tbubt  Estates— Rights  of  Bene- 

FICIABT. 

Where  the  right  of  a  trustee  holding  the 
legal  title  to  the  estate  is  barred  by  limitations, 
all  equitable  estates  dependent  on  the  legal  es- 
tate in  the  trustee  are  also  barred,  though  the 
beneficiary  in  the  trust  is  an  infant. 

[Ed.  Note. — For  cases  in  point,  see  voL  83, 
Cent.  Dig.  Limitation  of  Actions,  (  660.] 

4.  Specific  Performance  —  Contract  for 
Sale  of  Land — Enforcement  by  Vendor. 
Where  a  vendor  in  a  contract  for  the  sale 
of  land  is  possessed  of  an  indefeasible  title  under 
the  statute  of  limitations,  equity  will  enter  a 
decree  in  his  favor  specifically  enforcing  the  con- 
tract. 

[Ed.  Note. — ^For  esses  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  {  277.] 

Appeal  from  Circnit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 
"Not  to  be  offlcially  reported." 
Action  by  Thomas  H.  Watkins  against  John 


H.  Pfelffer.    From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Boyce  Watkins,  for  appellant  Ij.  H.  Hidi- 
man,  for  appellee. 

BARKER,  J.  The  appellant,  Tbomu  H. 
Watkins,  entered  Into  a  contract  in  writing 
with  the  appellee,  John  H.  PfelfCer,  by  wliidi 
the  former  agreed  to  sell  to  the  latter,  tor 
the  sum  of  $12,000  cash,  a  lot  of  ground  and 
the  improvements  thereon,  situated  in  Louis- 
ville, Ky.  conditioned  that  the  vendor  was 
able  to  convey  a  good  title.  Afterwards  the 
appellant  prepared  and  tendered  to  the  appel- 
lee a  general  warranty  deed  for  the  land,  and 
demanded  payment  of  the  purchase  mone} 
agreed  upon.  The  appellee  declined  to  accept 
the  deed,  or  pay  the  contract  price  for  the 
land,  whereupon  appellant  instituted  this 
action  In  the  Jefferson  circuit  court  for  a 
specific  performance  of  the  contract  and  a 
judgment  for  the  purchase  money.  Appellee 
filed  an  answer,  admitting  the  contract  in 
question,  but  alleging  that  appellant  did  not 
have  a  good  title  to  the  land  he  proposed  to 
sell,  and  pointed  ont  specifically  the  defects 
in  the  title  upon  which  he  relied.  To  this 
answer  appellant  interposed  a  general  demur- 
rer, which  was  overruled  by  the  chancellor, 
and  thereupon  he  declined  to  plead  fortber, 
and  the  petition  was  dismissed,  from  which 
judgment  he  prosecutes  this  appeal. 

A  crucial  question  in  this  case  turns  upon 
the  proper  construction  to  be  given  the  will  of 
Charles  Miles,  who  died,  domiciled  in  Jeffer- 
son county,  the  owner  of  the  property  Involv- 
ed herein.  After  his  death  his  will  was  duly 
probated  In  the  Jefferson  county  court  The 
pertinent  portions  of  the  testament  are  as 
follows:  "I  do  give  and  bequeath  unto  my 
nephews,  John  Lancaster  and  James  M.  Lan- 
caster and  Edward  Baker  Smith,  and  the 
survivor  or  survivors  of  them,  forever.  In 
trust  for  the  sole  and  separate  use  of  my 
daughter  Eliza  Ann  Miles  and  the  heirs  of 
her  body,  forever,  all  my  estate,  real,  person- 
al, and  mixed,  except  as  hereinafter  excepted. 
•  •  •  But,  should  my  daughter  as  afore- 
said die  without  being  married,  or,  being 
married,  die  without  any  children,  then  and 
in  that  case  my  said  estate  shall  descend 
to  four  of  my  nieces,  Mary  Jane,  the  daughter 
of  my  sister  Catherine  Lancaster,  Ellen  Miles, 
the  daughter  of  my  brother  John  Miles,  Har- 
riet Mattlngly,  the  daughter  of  my  sister 
Morica  Mattlngly,  and  the  youngest  daugh- 
ter of  my  Bister  Dorothy  Johnson  (whose  name 
I  do  not  now  recollect)."  • 

We  will  first  Inquire  what  estate  the 
daughter  Eliza  Ann  Miles  took  under  her 
father's  will.  The  appellant  insists  that  by 
the  language  used  the  testator  intended  to 
convey  an  estate  in  tail,  which  by  the  statute 
is  converted  into  a  fee  simple,  subject  of 
course,  to  the  defeasance  under  which  the 
estate  descended  to  the  nieces  mentioned. 
As  It  is  admitted  in  the  answer  that  the 
daughter  died  leaving  issue  of  her  body  alive. 
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the  qnestlon  of  the  Interest  of  tbe  nieces  may 
be  omitted  from  further  consideration.  It  Is 
evident  that  tbe  language,  "and  tbe  heirs  of 
her  body,  forever,"  are  words  of  limitation, 
and  not  words  of  purchase,  and  created  an 
estate  tall,  which  by  our  statute  is  converted 
into  a  fee.  The  fact  that,  in  the  defeasance 
clause  of  his  will,  the  testator  provides  that, 
if  bis  daughter  should  die  without  "children," 
then  tbe  estate  should  go  to  his  nieces,  does 
not  tend,  in  oar  opinion,  to  show  that  be  used 
tbe  words  "heirs  of  ber  body,"  In  describing 
tbe  estate  devised  to  his  daughter,  in  any 
otber  sense  than  as  words  of  limitation;  the 
word  "children"  in  the  defeasance  clause  be- 
ing used  as  synonymous  with  "issue"  or 
"belTB  of  her  body."  In  the  case  of  Mar- 
shall V.  Walker,  80  S.  W.  1182,  26  Ky.  Law 
Hep.  199,  the  will  of  tbe  testator  contained 
the  following  provision:  "After  all  my  just 
debts  being  paid  out  of  my  estate,  I  do  here- 
by will  and  bequeath  to  my  beloved  wife, 
Sarah  Toung,  all  my  real  property  and  mixed 
estate,  during  her  natural  life,  and  after  her 
death  I  wish  It  to  be  equally  divided  between 
my  two  beloved  children,  my  son  William 
Toung  and  my  daughter  Ann  Marshall,  to  her 
and  her  bodily  heirs,  forever."  The  question 
in  that  case  for  adjudication  was  the  estate 
which  the  daughter,  Ann  Marshall,  took 
under  her  father's  will.  In  the  opinion  writ- 
ten for  the  court  by  Judge  Paynter  It  Is 
said:  "For  the  plaintiffs,  who  are  appellants. 
It  Is  insisted  that  the  testator's  daughter, 
Ann  Marshall,  took  a  life  estate,  with  remain- 
der to  ber  children.  For  the  appellees,  it  Is 
urged  that  the  will  created  a  fee  in  her.  At 
common  law  the  clause  would  have  created 
an  estate  tall,  which,  by  the  statute,  has 
been  converted  into  a  fee.  [Omitting 
authorities.]  When  an  estate  tail  is  convert- 
ed imder  the  statute  into  a  fee,  it  becomes 
an  absolute  fee.  Prultt,  &c.  v.  Holland,  92 
Ky.  641, 18  8.  W.  852.  The  words  to  her  and 
to  her  bodily  heirs'  are  not  words  of  purchase, 
but  words  of  limitation.  Tbe  court,  in  John- 
son V.  Johnson,  supra  [2  Mete.  331],  said: 
These  words  are  words  of  limitation,  and 
tmless  there  is  something  in  the  deed  or  will 
from  which  a  reasonable  inference  can  be 
drawn  that  the  words  were  used  in  a  sense 
different  from  their  legal  and  technical 
signification."  This  construction  is  sustaln> 
ed  In  Sanders  v.  Wade,  30  S.  W.  666,  17  Ky. 
Law  Rep.  205;  McCauley  v.  Buckner,  8  S.  W. 
196,  10  Ky.  Law  Rep.  99;  McMeekln  v.  Smith, 
21  S.  W.  353,  14  Ky.  Law  Rep.  732;  Moran  v. 
Dillehay,  8  Bush,  434;  Gk>rham  v.  Betts,  5  8. 
W.  465,  9  Ky.  Law  Rep.  607 ;  Louisville  Trust 
Co.  V.  Erdman,  68  &  W.  814,  22  Ky.  Lair 
Rep.  729. 

After  her  father's  death  Bllza  Ann  Miles 
Intomarrled  with  Samuel  B.  Young,  by 
whom  she  had  two  children.  Afterwards 
the  tmsteee,  who  resided  in  Nelson  county, 
Ky.,  as  did  also  Toung  and  wife,  instituted 
an  action  in  the  Nelson  circuit  court  against 
cestuU  que  trustent  and  their  two  children 


for  a  sale  of  the  proper^  In  qnestlon  for 
the  purpose  of  reinvestment.  In  this  action 
a  decree  for  a  sale  and  reinvestment  was 
entered,  and  at  the  Judicial  sale  had  the 
property  was  bought  by  John  B.  Shepherd, 
who  paid  the  purchase  money  and  received 
a  commissioner's  deed.  The  land  so  pur- 
chased by  regular  devolution  of  title  came 
Into  the  possession  and  ownership  of  the 
appellant,  and  the  question  for  adjudica- 
tion is  whether  or  not  he  has  an  indefeasible 
title  to  it.  Tbe  appellee,  holding  tbe  opin- 
ion that  Bliza  Ann  Toung  (Nte  Miles)  took 
only  a  life  estate  under  her  father's  will 
with  remainder  over  to  ber  children,  In- 
sists that,  tbe  property  being  in  Jefferson 
county,  the  Nelson  circuit  court  was  with- 
out Jurisdiction  to  sell  the  estate  of  the  In- 
fanta for  reinvestment,  and  this  view  Is 
based  upon  the  statute  then  In  force  (1854) 
authorizing  tbe  sale  of  the  property  of  In- 
fants for  reinvestment  Tbe  conclusion  we 
have  reached  on  the  subject  of  tbe  estate 
which  the  daughter  took  under  ber  father's 
will  obviates  tbe  necessity  of  any  Inquiry 
Into  the  validity  of  tbe  Judicial  sale  had. 
The  answer  of  appellee  affirmatively  alleges 
that  appellant  and  his  vendors — near  and 
remote — ^bave  been  in  actual,  continuous,  ad- 
verse possession  of  the  proi>erty  in  ques- 
tion for  50  years  next  before  the  institution  of 
this  action,  and  this  possession,  under  tbe 
SO-year  statute  of  limitations,  constitutes  a 
perfect  title  as  against  tbe  daughter  and 
her  trustees.  Tbe  statute  (section  2508)  is  as 
follows:  "The  period  within  which  an  action 
for  tbe  recovery  of  real  property  may  be 
brought  shall  not.  In  any  case,  be  extended 
beyond  thirty  years  from  the  time  at  which 
the  right  to  bring  the  action  first  accrued  to 
the  plaintiff,  or  the  person  through  whom 
he  claims  by  reason  of  any  death  or  tbe 
existence  or  continuance  of  any  disabil- 
ity whatever."  In  the  case  of  Rose  and 
Others  v.  Ware,  115  Ky.  420,  74  8.  W.  188, 
after  discussing  the  statute  and  various  opin- 
ions construing  it,  we  said:  "From  these 
cases  we  deduce  tbe  rule  that  no  disability 
whatever  will  prevent  the  running  of  the 
SO-year  statute  of  limitations,  if  a  right  of 
action  would  have  existed  in  tbe  claimant 
but  for  the  disability."  Ordinarily,  during  the 
continuance  of  a  life  estate,  the  statute  does 
not  run  against  the  remaindermen;  but,  as 
the  daughter  and  ber  trustees  held  a  fee- 
simple  estate,  the  statute  commenced  to  run 
at  the  time  the  original  purchaser,  through 
whom  appellant  claims,  took  possession,  and 
continued  to  run  until  after  the  expiration 
of  30  years,  when  it  ripened  into  an  inde- 
feasible tlUe.  StlllweU  y.  Leavy,  84  Ky. 
379,  1  S.  W.  590;  Conner  v.  Downer,  4  Bush, 
631 ;  Medlock  v.  Suter,  80  Ky.  101;  Bradley  v. 
Burgess,  87  Ky.  648,  10  S.  W.  6;  L.  &  N.  H. 
R.  Co.  V.  Thompson,  106  Ky.  190,  48  S.  W. 
990. 

But,  even  If  tbe  contention  of  appellee  that 
nndor  tbe  will  of  tbe  ancestor  tbe  grand- 


Digitized  by  VjOOQIC 


'AA 


«£«>• 


tranwi*  latfttr  *:u»  vH  i^jl  •&»  k«»:  t£:>  t» 
•a*  ««r^i«,  oai  »4{a::u*.  ri.*=.  tt*  «at::ae  oT 

^0^,^A*KX.  i;/*  ts*  >9J  *«*te  w«re  also 
■wrr**!  AiA  rt'.t  rOt  a9&->*  where  the 
■•>►»••..  <;->*  trvr:  is  mm  bf«:l  or  c^uried 
»w;j».%  'jr  vt^eS^er  tt«  «it»t»  to  (»x  life 
^(T    r*ri*..vVr,    TtJi    rery   iiTaesUoB    artwe 

:»  ivivsr^*  ▼.  w««':f'/:r>  AiSa'r.  it  b.  moh. 

^4.  40*4.  <A  tbe  •n'v><!t  fa  Itaad.  tb«  eourt 
«*>::  n(«t  to  t&*  <r|'.:ra<>>  ilfbt  of  tboM 
«V>  •!«  *ttr:t>4  ia  r«taa:c«ler.  aa  wen  as 
•tat  <rf  tt*  t*;jifrt  f'*  L'f*,  defeated  in 
'i'/!'.««*i'<*T>»r  «f  ft*  rfaftt  of  actVm  of  the 
•r  ,«t««  ly*{nf  t/»m4  t/j  the  statute  of  Und' 
•;»>>/Mi?  Tb*  tn.jr*'!*  boVls  the  togal  title  tii 
fM  as  wen  for  the  t>«Defit  of  the  partlcnlar 
*irt3ii*!  as  the  eatate  in  Kmalnder.  When 
his  UrgMl  rifffat  to  barred,  both  estates  are 
tUvttfr  eiesrlr  affected,  and  it  to  difficult  to 
p«r/«fve  tux  Kirmad  upon  which  the  estate 
Im  r^TMalnder  can  be  withdrawn  from  the 
t/ptfrntUm  of  the  statotfc  A  rlcbt  of  ac- 
tUm  tmUtM  in  the  trustee  for  the  benefit  of 
V/th  Mtates:  and  in  tbto  respect  there  to  a 
H<!sr  distinction  between  a  case  of  thto  liind 
Slid  that  wtiere  the  l^i(al  title  to  the  estate 
is  In  the  tenant  for  life  and  also  in  the  re- 
mslrtd«nnan.  In  the  latter  case,  the  caose 
of  action  does  not  accrue  until  the  estate 
(tfT  life  to  determined.  Bat  In  the  former 
It  «'Xi«ts,  not  on\r  In  the  tmstee,  but  also 
In  tItM  boMer  of  the  equitable  title  in  re- 
ifi«lri<1<'r,  who  may  bring  an  action  in  equity 
»y)  r<f  <;>itii»>ll»(h  his  right  from  the  first  mo- 
ninnt  of  tlm  broach  of  tru»tt,  or  as  soon  as  the 
tnist  vr'ijxffty  has  come  Into  the  hands  of 
M  str«»t((«r,  who  holds  It  In  oppooltlon  to 
lh«  trust.  Andrews  v,  Wrlgby,  4  B.  C.  C. 
12B,  referred  to  In  I>ewln  on  Trusts  and 
'I'nwtws,  24  I.«w  Lib.,  side  p.  615.  Thto 
(loctrliio  was  uphold  In  Coleman  y  Walker, 
8  M«(c,  m,  7T  Am.  Dec.  163;  Barclay  t. 
ndfXiloc's  V.x'rn,  88  Ky.  493.  and  WlUson  v. 
Loulwvllle  Trust  Co.,  1f«  Ky.  622, 44  S.  W.  121. 
Wn  mcoKtilxn  the  rule  that,  as  a  general 
l»r«p<»sHloM,  llie  jtrnnting  of  a  decree  for 
N|M«'lrtc  iM'rforninnce  of  a  contract  Is  a 
iiiMH«r  of  discrollon  with  the  chancellor; 
liiit  tills  Is  a  h'gnl,  not  an  arbitrary,  dls- 
crKllon,  and  where  It  appears,  as  In  this 
I'liNK,  flint  tho  vendor  to  poHMssed  of  an 
liii1(«roiislbIe  title  unilor  the  statute  of  llmi- 
IiiIIdms,  we  son  no  reason  why  the  court 
stioiiM  refuse  lilm  a  decree  specifically  en- 
riirclng  Ilia  contract  of  sale,  any  more  than 
It  would  refime  to  grant  him  damagos  for 
N  lireiich  of  the  conlrnot  Of  course,  this 
i-iMiHoiiliig  would  not  iii)ply  If  there  was 
iiiiy  riillonni  doubt  as  to  tho  complete  bar 
orilie  i«tiituto  of  llmltiitlons.  or  If  there  was 
liny  doubt  Ibnl  the  vendee  possesBCd  the 
evidenoo    required    to    show    the    lapse   of 


I  tfrare  me.VM<itrr  »  auaC^j?  i  t?i  *»  jei 
■LSI  J  >_  Ric  ^  ziis  ^E9r  -:»  tssvs  i  ^. 
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dor.  sad  tioBe  mdEr  -wnx.  is  —r-n  j^] 
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aga^n»  the  w^ae  vctf  Sk  11  -r^ss.  I' 
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1.  HnncTPAi.  OoBrncAX^Kix— Sreni  Km- 
ixos  or  Crrr  Corx'-n. — Xiptjia— Smgr' 

Ky.  8t.  UOS.  f  »Ea.  fniUi^  titeata' 
meetinei  of  the  ozacil  ■■y  ^  toil  «  «r:-c 
aot>c«  of  the  proposed  ^.cclm,  Rc=.n  ~- 
giTins  of  Botke  of  fpeoal  ^yitaep  :i  «k. 
member  of  the  coaaru:  aai  ipceal  aBCf 
called  witbont  notice  t»  aQ  the  mii^i'i  l" 
inTalid,  whea  any  at  dK  aK^koi  arc  aJKt 
[Ed.  Note. — For  oses  ■■  poiae.  as  ni.  >^ 
Cent.  Die.  Manidpal  CorpantioaK,  f  ^l 

2.  Samk— PirACK  or  HcEiucs. 

Where  tlie  coonea  of  a  city  has  fc<ai»'. 
by  ordinance  tlie  plaee  at  which  tr'ti  »' 
the  cooDcil  ihaU  be  held,  a  miCi^  haii. 
another  place,  onleaa  a  eogeat  icbsib  aif  V 
shown  why  it  was  not  held  at  the  r^^ ?>" 
is  onanthorized.  onder  Ky.  St.  1901  (  SC- 
nroviding  that  all  meetfngs  of  the  esaaai  t^  - 
be  held  at  soch  place  aa  may  be  ihaJ^aitri*  br 
ordinance. 

[EM.  Note. — For  cases  in  poiat.  aee  t«L  Sfi. 
Cent.  Dig.  Mnnicipal  Contorattooa.  {  ISS.] 

8.   SAHE— QUOBUM. 

Under  Ky.  St.  1908,  i  3834.  itvn&: 
that  at  meetings  of  a  city  oooncil  a  aajontt 
of  the  membcTB  shall  cousUtute  a  qauiim  i^- 
that  the  mayor  shall  preside  at  t&  meetiir'' 
four  members  of  the  coimci]  of  a  cit;  of  th 
fifth  class  constitnte  a  qnomm.  thoo^  t): 
mayor  may  not  be  present,  and  a  mcmbrr 
of  the  council  chosen  as  mayor  pro  tem.  m; 
be  counted  as  a  councilman  for  the  poiro' 
of  a  quorum. 

[EM.  Note. — Tvr  cases  in  point,  see  i«L  K 
Cent  Dig.  Mnnicipal  Ootporations.  I  201.] 

4.  Same— Obdihanobb— Enactmkst. 

Ky.  St.  1908,  i  3636,  providing  that  lo 
ordinance  granting  a  franchise  shall  be  pumi 
by  a  city  oooncil  on  the  day  of  its  introductioc 
nor  within  five  days  thereafter,  applies  only 
to  a  franchise  proper,  which  is  a  contn<' 
between  the  city  and  the  party  to  whom  i: 
li  granted,  and  does  not  prohibit  a  conndl 
from  passing  an  ordinance  imposing  an  o^ 
cupation  tax  at  the  meeting  at  whidi  it  «*> 
first  introduced. 

fi.  Saio— OaniNARCKB  IifPOBina  Oooupatios 
Tax— Validitt. 

An  ordinance  imposing  a  license  fee  * 
persons  engaging  in  the  trade  of  merchaii 
tailoring,  adopted  under  the  authority  of  Const 
(  181,  and  Ky.  St  1903,  I  3637.  does  n« 
levy  a  tax,  within  Const.  {  180,  providing  thi 
every  ordinance  levying  a  tax  shall  specK 
distinctly  the  purposp  for  which  the  tax  \yt 
levied;  and  the  ordinance  ia  not  invalid  h 
cause  it  does  not  specify  the  purpose  for  wUk 
the  license  fee  is  imposed.  *^ 
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appeal  fmaCMrcaltCoiirt,  GairaidOomity. 

-  -  -To  be  officially  reported." 

ictlon   between   WUUam   Bhugars,  police 
'  -    ige,  and  H.  C.  Hamilton.    From  a  Judg- 
-  nt  for  tbe  latter,  the  former  appeals.    Be- 
.-aed. 

"i.  B.   Swlnebroad,  for  appellant    B.   H. 
■mllnsmi,  fbr  appellee. 

GARBOL.L,  G.    To  test  tbe  ralldity  of  an 
dlnance  enacted  by  the  city  council  of  Lan- 

-  tter,  Kentucky,  a  city  of  tbe  fifth  class,  this 
lion  was  Instituted.  The  ordinance  in  ques- 

-  m  provides  that  It  shall  be  unlawful  for 

-  sj  person  to  engage  In  tbe  occupation  or 
ade  of  merchant  tailoring  without  first  haT> 
ig  obtained  a  license  therefor  and  paying 

-  le  license  tax  of  |60  per  year,  and  its  va- 
dlty  is  assailed:  First.  Upon  the  ground 
sat  Ky.  St  1903,  {  3636,  requires  an  ordi- 
ance  of  this  character  to  be  Introduced  into 

'.  be  coandl  five  days  before  it  is  passed,  and 
bat  the  meeting  at  which  this  ordinance  was 
Irst  introduced  was  a  called  meeting,  at 
rhlch  only  four  of  the  six  members  of  the 
nuncil  were  present,  two  members  and  the 
mayor  and  clerk  being  absent;  that  this  spe- 
cial meeting  was  not  called  either  by  the 
mayor  or  by  three  members,  nor  was  written 
notice  of  the  meeting  delivered  to  each  of  the 
members,  as  required  by  section  3633,  of  the 
Kentucky  Statutes  of  1908.  Second.  That 
this  special  meeting  was  not  held  at  tbe  place 
wbere  the  city  had  designated  by  ordinance 
that  meetings  of  the  council  shall  be  held. 
Third.  That  tt  Is  In  violation  of  section  180 
of  the  Constitution,  providing  in  part  that 
"every  ordinance  or  resolution  passed  by  any 
county,  city,  town,  or  municipal  board,  or 
local  legislative  body,  levying  a  tax  shall  spec- 
ify distinctly  the  purpose  for  which  said  tax 
Is  levied,"  as  the  ordinance  fails  to  specify 
tbe  purpose  for  which  tbe  tax  was  levied. 
On  bearing,  tbe  circuit  court  adjudged  the 

-  ordinance  void,  and  the  city  appeals. 

Under  the  admitted  allegations  of  the  pe- 
tition it  may  be  conceded  that,  if  this  ordi- 
nance was  required  by  tbe  statute  to  be  intro- 
daced  at  a  meeting  of  the  council  held  five 
days  before  Its  final  passage,  it  would  be  In- 
valid, as  the  meeting  at  which  It  was  first 
•'onsidered  was  not  called  In  the  manner 
provided  by  tbe  statute,  nor  held  at  tbe  place 
designated  for  meetings  of  the  council.  Ky. 
St  1903,  ^  3633,  provides  that  the  city  coun- 
cil "shall  bold  regular  meetings  once  in  each 
month,  at  such  times  as  they  shall  fix  by  ordi- 
nance. Special  meetings  may  be  called  at 
any  time  by  tbe  mayor,  or  by  three  members 
by  vrrltten  notice  delivered  at  least  three 
hours  before  the  time  specified  for  the  pro- 
jioeed  meeting.  All  meetings  of  the  city  coun- 
cil shall  be  held  within  tbe  limits  of  the  city, 
and  at  such  places  as  may  be  designated  by 
ordinance,  and  shall  be  public."  The  purjKMe 
I  of  the  statute  in  requiring  the  city  council  to 
^    bold  its  meetings  at  the  time  and  place  fixed 


by  ordinance  was  to  give  the  citizens  of  tbe 
town  an  opportunity  to  be  present  if  they 
desire,  at  the  deliberations  of  the  council,  and 
to  make  such  suggestions  as  they  deem  wise 
and  proper  for  the  government  of  the  city. 

The  council  is  the  legislative  body  of  tbe 
city,  and  occupies  towards  it  the  same  general 
relation  as  tbe  General  Assembly  of  the  state 
does  towards  the  people  of  the  state,  and  It 
is  Important  for  the  well-being  of  the  city 
and  the  proper  administration  of  Its  aflTairs 
that  the  people  of  the  city  who  are  Interested 
In  its  governmental  affairs  shall  know  when 
and  where  their  local  legislative  body  is  to 
meet  and  when  special  meetings  of  the  coun- 
cil are  called,  as  they  may  be,  each  member 
of  the  council  who  can  be  notified  is  entitled 
to  have  written  notice  of  the  time  and  place 
of  the  meeting,  so  that  all  of  the  council  may 
be  present  and  participate  in  the  deliberations 
of  the  municipal  body.  It  is  true  that  a 
quorum  of  tbe  council  may  transact  its  busi- 
ness, but  It  is  the  duty  of  each  member  of 
the  council  who  can  attend  Its  meetings  to 
do  so,  and  to  give  advice  and  counsel  touch- 
ing tbe  business  pending  before  the  body,  and 
the  people  of  the  city  are  entitled  to  have 
the  Joint  and  collective  Judgment  of  all  their 
representatives  at  the  meeting.  Statutory 
provisions  requiring  notice  of  special  meet- 
ings given  to  each  member  in  the  manner 
provided  by  tbe  statute  are  held  in  Dillon  on 
Municipal  Corporations,  U  263-267,  to  be 
mandatory,  and  special  meetings  called  with- 
out notice  to  all  the  members,  and  when  any 
of  the  members  are  absent,  are  invalid  for 
the  purpose  of  transacting  tbe  business  of  the 
city. 

When  the  council  has  designated  by  ordi- 
nance the  place  at  which  meetings  of  tbe  city 
council  shall  be  held,  a  meeting  held  in  an- 
other place,  unless  some  cogent  reason  could 
be  shown  why  it  was  not  held  at  the  regular 
place,  would  not  be  authorized  under  tbe 
statute,  and  the  council  at  such  meeting 
would  have  no  power  to  enact  ordinances 
for  the  government  of  the  city.  Town  of 
Springfield  v.  People's  Deposit  Bank,  63  S. 
W.  271,  23  Ky.  Law  Rep.  519. 

At  a  regular  meeting  of  the  conncU  as- 
sembled at  the  place  designated,  four  mem- 
bers of  the  council,  being  a  majority  of  tbe 
whole  board,  constitute  a  quorum  for  the 
transaction  of  business,  although  the  mayor 
may  not  be  present  Under  the  statute 
(section  3634)  it  is  the  duty  of  the  mayor 
to  preside  at  meetings  of  the  council,  and 
he  may  only  vote  in  case  of  a  tie.  In  his 
absence,  a  member  of  tbe  council  may  be 
chosen  as  mayor  pro  tem. ;  but  this  does 
not  deny  him  the  right  to  vote  as  a  member 
of  tbe  council.  Of  course,  he  cannot  also  vote 
as  mayor.  The  mere  fact  that  he  Is  dis- 
charging temporarily  tbe  duties  of  tbe  office 
of  mayor  does  not  Interfere  with  tbe  per- 
formance of  bis  duties  as  councilman,  and  he 
may  be  counted  as  a  councilman  for  tbe 
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purpose  of  a  quorum,  to  constitute  which  the 
presence  of  four  members  of  the  council  Is 
necessary.  City  of  Somerset  v.  Smith,  49 
8.  W.  458,  20  Ky.  Law  Rep.  1488 ;  Byliee  r. 
Smith,  61  S.  W.  16,  22  Ky.  Law  Rep.  1684. 

We  cannot,  however,  agree  with  counsel 
for  appellee  that  It  was  necessary  that  this 
ordinance  should  be  Introduced  at  a  meeting 
of  the  council  held  before  Its  passage.  Sec- 
tion 3636  of  the  Kentucky  Statutes  of  1908 
provides  that  "no  ordinance  and  no  resolu- 
tion granting  a  franchise  for  any  purpose 
shall  be  passed  by  the  city  council  on  the 
day  of  its  introduction,  nor  within  five  days 
thereafter,  nor  at  any  other  than  a  regular 
meeting.  No  resolution  or  order  for  the  pay- 
ment of  money  shall  be  passed  at  any  other 
time  than  a  regular  meeting.  And  no  or- 
dinance, resolution  or  order  shall  have  any 
validity  or  effect  unless  passed  by  the  votes 
of  at  least  three  members  of  the  city  coun- 
cil." Under  this  statute  no  ordinance  or 
resolution  granting  a  franchise  can  be 
passed  at  the  time  of  its  introduction,  nor 
within  five  days  thereafter;  but  an  or- 
dinance or  resolution  that  does  not  grant  a 
franchise  may  have  Its  final  passage  at  the 
meeting  at  which  it  Is  introduced.  A  dis- 
tinction is  made  between  the  ordinary  or- 
dinance enacted  for  the  government  of  the 
city,  and  ordinances  or  resolutions  by  which 
important  rights  and  privileges  in  the  form 
of  franchises  are  granted  to  persons  or  cor- 
porations. A  franchise  is  a  contract  between 
the  city  and  the  party  to  whom  it  Is  granted, 
and  cannot  be  revoked  or  annulled  as  an 
ordinary  ordinance  may  be,  and  therefore  the 
Legislature  wisely  provided  that  the  city 
conncil,  before  granting  a  franchise,  should 
have  time  to  carefully  consider  the  nature 
and  effect  of  the  contract  It  was  about  to 
enter  into,  and  these  charter  provisions  re- 
lating to  the  granting  of  franchises  have 
t)een  held  mandatory  In  Maraman  v.  Ohio 
Valley  Tel.  Co.,  76  S.  W.  398,  25  Ky.  I^aw 
Rep.  784,  Rough  River  Tel.  Co.  v.  Cumber- 
land Tel.  Co.,  84  S.  W.  517,  27  Ky.  I^aw  Rep. 
S2,  and  other  previous  decisions. 

Aa  the  ordinance  in  question  In  this  case 
does  not  grant  a  franchise  to  any  person, 
and  was  passed  at  a  regular  meeting  of  the 
council  held  at  the  time  and  place  provided 
by  ordinance  for  meetings  of  the  council, 
and  when  the  mayor  and  clerk  were  present 
it  Is  not  open  to  the  objection  urged 
against  it  on  account  of  defects  in  the  meet- 
ing at  which  it  was  first  Introduced,  as  it 
Is  not  material  whether  the  meeting  at  which 
it  was  Introduced  was  a  valid  meeting  or 
not 

Nor  is  the  contention  of  counsel  that  the 
ordinance  is  void  because  it  falls  to  specify 
the  purpose  for  which  the  tax  is  levied 
tenable.  It  is  true,  as  held  in  City  of  Somer- 
set V.  Somerset  Banking  Co.,  60  S.  W.  5,  22 
Ky.  Law  Rep.  1129,  City  of  Ixjulsvllle  v. 
Button,  82  B.  W.  293,  26  Ky.  Law  Rep.  606, 
and  Carpenter  v.  Town  of  Central  Covington, 


81  S.  W.  919,  26  Ky.  Law  Rep.  430,  that 
every  ordinance  or  resolution  levying  a  tax 
shall  specify  distinctly  the  purpose  for  which 
the  tax  is  levied;  but  the  ordinance  in  this 
case  does  not  levy  a  tax  within  the  fair 
meaning  of  section  180  of  the  Constitution. 
It  only  provides  for  the  payment  of  a  license 
fee  by  such  persons  as  engage  in  the  occupa- 
tion or  trade  of  merchant  tailoring  within  the 
city,  and  this  license  fee  the  city  oooncil  was 
authorized  to  impose  by  virtue  of  section  181 
of  the  Constitution  and  section  3637  of  the 
Kentucky  Statutes  of  1903,  which  is  a  part 
of  the  charter  of  fifth-class  cities,  enacted 
for  the  purpose  of  permitting  cities  of  this 
class  to  Impose  license  fees  on  trades,  occupa- 
tions, and  professions.  Evers  v.  City  of  May- 
field,  85  S.  W.  697,  27  Ky.  Law  Rep.  481; 
City  of  Covington  v.  Herzog,  76  &  W.  638,  25 
Ky.  Law  Rep.  938 ;  City  of  Carlisle  ▼.  He<±- 
Inger,  103  Ky.  381,  45  8.  W,  368. 

We  are  therefore  of  the  opinion  that  the 
ordinance  is  valid,  and  the  judgment  of  the 
circuit  court  is  reversed,  with  directions  to 
proceed  in  conformity  to  this  opinion. 


LOUISVILLE  GAS  COMPANY  v.  PULLER 
et  ux. 

(Court    of    Appeals    of    Kentucky.    April    17, 
1906.) 

1.  Neolioenck  —  Pebsonal  Injubies  —  Cor- 

TBIBUTOBT       NeOLIOBNCB    —    EVinKMCB     — 
QUESXIONS  FOB  JUBY. 

In  an  action  for  personal  injuries  result- 
ing from  the  alleged  negligence  of  defendant 
gas  company's  employ^  in  leaving  open  a  trai>- 
door  in  plaintiff's  house,  the  question  of  plain- 
tiff's contributory  negligence  held,  under  die 
proof,  one  for  the  jury. 

2.  DA.UAOE&— iNSTBUCnONS. 

In  an  action  for  personal  Injuries,  an 
Instruction  that,  if  the  jury  found  in  favor 
of  plaintiff,  they  should  assess  such  sum  in 
damages  as  would  fairly  compensate  her  for 
the  injuries  sustained.  Including  such  sum  as 
would  reasonably  compensate  her  for  her  pain 
and  suffering,  mental  and  physical,  by  reason 
of  the  injuries,  and  for  any  permanent  injury, 
if  any,  which  diminished  her  capacity  for  labor 
and  enjoyment  of  life,  caused  directly  by  her 
injuries,  was  erroneous,  as  leaving  to  the  Jury 
to  say,  not  only  how  much  damages  plaintiff 
should  recover,  but  to  consider  anything  they 
might  deem  proper  elements  of  sudi  damages; 
in  such  actions,  where  death  does  not  ensue, 
compensatory  ^unages  Ijein^  confined  to  the 
expense  of  cnre,  value  of  time  lost,  and  fair 
compensation  for  physical  and  menttd  snffering 
caused  liy  the  injury,  and  for  any  permanent 
reduction  of  the  power  to  earn  money. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas   Branch,  First  Division. 

"To  be  ofliclally  reported." 

Action  by  Charles  B.  Fuller  and  wtf« 
against  the  Louisville  Gas  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Farleigh,  Straus  ft  Farlelgh,  for  appellant 
Chas.  F.  Taylor  and  Dodd  ft  Dodd.  fOr  ap- 
pellees. 
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HOBSON,  O.  J.  Mrs.  Winifred  Fuller,  the 
wife  of  Charles  B.  Fuller,  resided  on  West 
Market  street,  in  Loulsrille,  on  January  6, 
1904.  They  applied  to  the  LouIsTiUe  Qas 
Company  to  take  out  the  meter  that  was  In 
the  house  and  put  in  what  is  known  as  a 
"Blot  meter."  The  gas  company  soit  a  man 
to  make  the  change.  Mrs.  Fuller  met  him  on 
the  porch.  The  meter  was  In  the  cellar ;  the 
cellar  was  approached  through  a  trapdoor  In 
the  pantry ;  to  go  down  Into  the  cellar  from 
the  kitchen  one  bad  to  walk  over  the  trap- 
door and  then  open  It  back  toward  the  kitchen 
door.  There  was  another  door  from  the 
pantry  leading  out  to  the  room  in  front  of 
it  Mrs.  Fuller  took  the  man  to  the  pantry, 
showed  him  the  way  down  Into  the  cellar, 
and  said  to  him  that  she  wished  to  lock  the 
door  behind  him,  as  her  little  girl,  two  years 
old,  was  in  the  habit  of  running  into  the 
pantry  for  apples.  He  went  down  into  the 
cellar,  and  she  locked  the  pantry  door.  In 
a  few  moments  be  came  up,  closed  the  trai>- 
door,  knocked  on  the  pantry  door,  and  was 
let  otrt  by  Mrs.  Fuller.  He  then  said  to  her 
that  she  would  have  to  pay  the  gas  bill  up 
to  that  time  before  he  could  make  the  change. 
She  agreed  to  pay  it,  but  he  did  not  know  the 
amount,  and  went  out  to*  phone  to  the  com- 
pany and  learn  what  the  bill  was.  She  went 
out  to  the  rear  of  the  bouse  with  some  gar^ 
bage,  and  as  she  came  back  met  him  on  the 
porch.  He  told  her  the  amoimt  of  the  bill, 
and  she  said  she  would  pay  it  He  went  out 
Into  the  street,  and  she  went  into  the  kitchen. 
About  this  time  there  was  a  knock  at  the  side 
door  by  a  lady  who  had  come  to  look  at  the 
house  Mrs.  Fuller  went  to  let  her  In  and 
was  showing  her  through  the  house.  When 
sbe  got  to  the  room  in  front  of  the  pantry, 
she  went  to  the  pantry  door,  and  as  she 
opened  the  door  and  stepped  In  fell  Into  the 
cellar ;  the  gas  man  having  returned  from  his 
wagon,  and  gone  through  the  kitchen,  down 
Into  the  cellar,  through  the  trap-door,  leaving 
it  open.  Her  leg  was  badly  broken  by  the 
fall,  and  she  suffered  a  very  severe  and  pain- 
ful injury;  both  bones  being  fractured  near 
the  ankle  and  protruding  through  the  skin. 
There  Is  some  conflict  In  the  evidence  between 
the  testimony  of  Mrs.  Fuller  and  the  gas 
man;  she  testifying  that  she  did  not  know 
that  he  had  returned  to  the  house,  and  that 
the  arrangement  was  that  he  was  to  let  her 
know,  so  that  she  could  lock  the  door  behind 
him,  while  he  testifles  in  effect  to  the  con- 
trary. The  jury  gave  her  a  verdict  for  $5,000, 
and  the  gas  company  appeals. 

It  Is  Insisted  for  the  company  that  the 
verdict  Is  against  the  evidence,  and  that  she 
was  guilty  of  contributory  negligence,  which 
brought  about  her  Injury ;  but  under  the  proof 
these  are  questions  for  the  Jury. 

We  see  no  objection  to  Instructions  1,  2, 
and  8  given  by  the  court  Instruction  4  Is 
In  these  words:  "If  the  Jury  find  In  favor 
of  the  plaintiff  Winifred  Fuller,  they  should 
assess  such  sum  in  damages  as  will  fairly 


and  reasonably  compensate  her  for  the  in- 
juries which  she  sustained,  Including  such 
sum  as  will  reasonably  compensate  her  for 
her  pain  and  suffering,  mental  and  physical, 
by  reason  of  said  Injuries,  and  for  any  per- 
manent injury.  If  any,  which  diminished  her 
capacity  for  labor  and  the  enjoyment  of  life 
caused  directly  by  her  fall  into  said  cellar, 
in  all  not  to  exceed  the  sum  of  $10,000,  the 
amount  claimed  In  the  petition." 

In  L.  &  N.  R.  E.  Co.  v.  Cleaver,  89  S.  W. 
484,  28  Ky.  Law  Rep.  499,  this  court  criticis- 
ing an  instruction  substantially  similar  to 
the  one  above  quoted,  said:  "The  fault  of 
this  instruction  is  that  it  leaves  to  the  jury  to 
say,  not  only  how  much  damages  the  plaintiff 
should  recover,  but  to  consider  anything  they 
might  deem  proper  elements  of  such  damages, 
except  that  the  court  advised  them  that 
among  the  elements  of  plaintiff's  damages 
they  should  consider  certain  things.  The 
Jury  should  have  been  told  on  this  point  that. 
If  they  found  for  the  plaintiff,  they  should 
award  as  damages  such  sum  as  would  fairly 
compensate  him  for  the  physical  and  mental 
pain  suffered  by  him  by  reason  of  his  Injuries, 
as  well  as  for  his  loss  of  time,  and  the  im- 
pairment, if  any,  of  his  power  to  earn  money 
in  the  future,  not  exceeding  the  amount  sued 
for."  To  the  same  effect  see  South  Covington 
Railway  Company  v.  Nelson,  89  S.  W.  200. 
28  Ky.  Law  Rep.  287;  L.  ft.  N.  R.  R.  Co.  v. 
Ward's  Administrator,  44  S.  W.  1112,  19  Ky. 
Law  Rep.  1900. 

In  L.  &  N.  R.  R.  Co.  v.  Hall,  74  S.  W.  280. 
24  Ky.  Law  Rep.  2487,  where  a  similar  in- 
struction was  given,  the  court  said:  "This 
court  has  frequently  announced,  in  actions 
for  personal  injuries,  where  death  does  not 
ensue,  that  compensatory  damages  were  con- 
fined to  the  expense  of  cure,  value  of  time 
lost,  and  fair  compensation  for  physical  and 
mental  suffering  caused  by  the  Injury  and 
for  any  permanent  reduction  of  the  power 
to  earn  money.  Parker  v.  Jenkins.  6G  Ky. 
587 ;  L.  O.  ft  L.  R.  R.  Ca  V.  Case's  Adminis- 
trator, 72  Ky.  736;  0.  P.  Ry.  Co.  v.  Kubn, 
86  Ky.  678,  6  S.  W.  441,  9  Am.  St  Rep.  309; 
Carson  v.  Singleton,  65  8.  W.  821,  23  Ky.  Law 
Rep.  1628.  The  instruction  is  erroneous,  in 
that  It  does  not  confine  the  Jury  to  the  con- 
sideration of  these  elements  of  damage." 

In  L.  &.  N.  R.  R.  Co.  v.  Logsdon,  71  S.  W. 
905,  24  Ky.  Law  Rep.  1566,  the  following 
instruction  was  given :  "You  should  find  for 
the  plaintiff  the  damages  which  he  sustained 
thereby,  taking  into  your  consideration  th« 
time  he  has  lost,  or  may  hereafter  lose,  if  any 
the  pain  and  suffering  he  has  endured,  or  may 
hereafter  endure,  if  any,  the  disability  to 
labor,  move  about,  and  enjoy  life  which  he 
has  suffered,  or  may  hereafter  suffer.  If  any, 
directly  resulting  to  him  from  said  Injuries 
and  the  expense  he  has  Incurred,  or  may  here- 
after incur.  If  any,  in  the  treatment  of  his 
said  Injuries,  not  to  exceed  In  all  the  amount 
sued  for  herein,  which  Is  $20,000."  Commpnt- 
Ing  on  this  isatmctloii,  the  court  said:    "This 
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Instmctlon  did  not  correctly  define  tbe  meas- 
ure of  damages.  In  L.,  C.  &  L.  R.  Co.  t. 
Case's  Administrator,  72  Ky.  786,  this  court 
said:  'The  term  "compensation,"  when  ap- 
plied to  damages,  has  a  fixed  legal  significa- 
tion much  more  restricted  than  its  common 
or  general  acceptation.  In  actions  for  person- 
al injuries,  where  death  does  not  ensue,  it 
is  confined  to  the  expense  of  cure,  tbe  value 
of  time  lost,  a  fair  compensation  for  the 
physical  and  mental  suffering  caused  by  tbe 
injury,  and  for  any  permanent  reduction  of 
the  power  to  earn  money.'  This  was  followed 
in  li.  ft  N.  R.  R.  Co.  y.  Fox,  74  Ky.  609; 
Muldraugh's  Hill,  etc.  Turnpike  Company  v. 
Maupln,  79  Ky.  101 ;  Kentucky  Central  R.  R. 
Co.  V.  Ackley,  87  Ky.  278,  8  8.  W.  691, 12  Am. 
St  Rep.  480;  Standard  Oil  Company  ▼. 
Tlemey,  92  Ky.  867, 17  B.  W.  1025, 14  L.  R.  A. 
677,  36  Am.  St  Rep.  595;  and  many  subse- 
quent cases.  Tbe  authorities  elsewhere  are 
uniform  to  tbe  same  effect  2  Shearman  & 
Redfleld  on  Negligence,  768.  The  case  of  L. 
&  N.  R.  R.  Co.  T.  Mitchell,  87  Ky.  827, 8  S.  W. 
706,  does  not  confiict  with  this  rule,  as  tbe 
question  was  not  considered  by  the  court,  or, 
so  far  as  appears,  made  by  counsel.  Tbe 
ease  went  off  on  other  grounds.  Tbe  court 
here  should  hare  told  tbe  Jury  that  if  they 
found  for  tbe  plaintiff,  the  measure  of  dam- 
ages was  tbe  reasonable  expenses  of  his  cure, 
including  any  expense  that  it  waa  reasonably 
r-ertaln  he  would  thereafter  necessarily  incur, 
the  fair  value  of  the  time  lost  by  him,  or 
which  it  was  reasonably  certain  be  would 
thereafter  lose,  and  a  fair  compensation  for 
the  physical  and  mental  suffering  endured 
by  lilm.  or  which  it  was  reasonably  certain 
he  would  endure,  as  well  as  for  any  perma- 
nent reduction  of  his  power  to  earn  money  by 
reason  of  his  injuries." 

Judgment  reversed,  and   cause  remanded 
for  a  new  trial. 


SHET^BTVIIiLE  WATER  ft  LIGHT  CO.  v. 

McDADE. 

(Court   of    Appeals    of    Kentncky.     April    18, 

1906.) 

i.  EVIDBNCB— DeOLARATTONB  OF  AOKNT— El*- 
FECT. 

Declaratlona  by  an  employe  mnning  the 
works  of  a  waterworks  company,  made  while 
he  was  near  tbe  reservoir  of  tbe  company  and 
ont  on  its  grounds,  to  the  effect  that  he  had  no 
water  in  the  reservoir,  are  inadmissible  as 
against  the  company. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  g§  008-915.] 

2.  Same— Self-Sebving  Declarations. 

In  an  action  against  a  waterworks  com- 
pany for  loss  from  fire  on  the  ground  of  failure 
to  furnish  water,  evidence  that  the  employe 
in  charge  of  tbe  works  stated  to  the  manager 
of  tbe  company  at  the  time  the  alarm  of  fire 
was  given  that  he  had  a  pressure  of  60  pounds, 
was  inadmissible. 

3.  Waters  and  Wateb  Courses  —  Wateb- 
WORKS  Companies  —  Fire  —  Failure  to 
Supply  Sufficient  Water  —  Evidence. 

In  an  action  against  a  waterworks  com- 
pany for  loss  from  fire,  based  on  its  failure  to 


furnish  a  supply  of  water,  aa  required  by 
its  contract  with  the  city,  evidence  showing 
that  the  employe  mnning  the  works  was  ordered 
not  to  apply  the  direct  pressure  at  the  power 
bouse  unless  he  received  orders  from  tlie  man- 
ager in  the  city,  who  would  give  the  order 
when  the  magnitude  of  the  fire  required  it, 
and  that  on  the  occasion  in  question  the  direct 
pressure  was  applied  when  ordered,  was  ad- 
missible. 
4.  Same. 

In  an  action  against  a  waterworks  com- 
pany for  loss  from  fire  for  failure  to  supply 
water,  as  required  by  its  contract  with  the 
city,  evidence  showing  what  pressure  it  usually 
maintained  was  admissible. 

6.  Same. 

The  company  was  entitled  to  prove  what 
pressure  would  be  required  to  throw  water 
from  three  separate  hydrants,  at  one  time,  50 
feet  high,  through  100  feet  of  hose  and  a 
1-inch  nozzle,  on  the  level  of  a  street  in  the 
city,  as  required  by  its  contract  with  a  city. 
&  Same. 

The  company  was  entitled  to  prove  by  per- 
sons using  faucets  and  hose  just  before  the 
fire  that  they  had  the  usnal  pressure,  and  this 
proof  should  not  be  confined  to  the  main  with 
which  plaintiff  was  connected;  it  being  shown 
that  there  were  no  cnt-offs  between  the  mains. 

7.  Same— Liabilitt. 

A  waterworlu  company  was  required  by 
the  ordinance  of  a  city  to  maintain  such  a 
pressure  of  water  on  its  mains  as  would  throw 
water  from  three  separate  hydrants  at  one 
time,  50  feet  highf  through  100  feet  of.  hose 
and  a  1-inch  nozzle,  on  the  level  of  a  street 
The  company  was  sued  for  loss  from  fire  on 
the  ground  that  it  occurred  by  reason  of  the 
failure  to  have  a  supphr  of  water  as  required 
by  the  ordinance.  Hela,  that  the  court  should 
charge  that  if  the  company  failed  to  maintain 

I  such  a  pressure  of  water  as  was  required  by 
the  ordinance,  and  plaintiffs  property  was 
burned  by  reason  thereof,  when  it  would  not 
otherwise  have  been  destroyed,  a  verdict  for 
plaintiff  should  be  rendered. 

Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  officially  reported." 

Action  by  R.  L.  McDade  against  the  Shelby- 
viUe  Water  ft  Light  Company.  From  a 
judgment  for  plaintiff,  defendant  appealsL 
Reversed. 

Willis  &:  Todd,  for  appellant  Beard  & 
Marshall,  for  appellee. 

HOBSON,  C.  J.  The  Uvery  stable  of  R. 
L.  McDade  in  Shelbyville  was  burned  on 
May  11,  1904,  and  he  brought  this  action 
against  the  Shelbyville  Water  ft  Light  Com- 
pany to  recover  for  the  loss,  on  the  ground 
that  it  occurred  by  reason  of  tbe  company's 
failure  to  have  a  supply  of  water  in  its 
mains  as  required  by  its  contract  with  the 
city.  The  material  part  of  the  contract  is 
contained  in  the  following  sections  of  the 
city  ordinances: 

"Sec.  227.  Said  grantee,  its  legal  repres^it- 
atlves,  assigns  or  successors  shall  test  said 
works  on  their  completion,  under  the  super- 
vision of  the  said  board  of  council,  and  when 
said  works  shall  throw  water  from  three 
separate  hydrants  at  one  time,  fifty  feet  high, 
through  one  hundred  (100)  feet  of  hose  and 
a  one-inch  nozzle  on  the  level  of  Main  and 
Fifth  street  in  said  city,  and  when  said  test 
has  been  made,  then  Uie  city  agrees  to  ac- 
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cept  the  water  service  herein  agreed  to  be 
supplied,  and  from  the  date  of  completion  of 
said  test,  if  successful,  the  hydrant  rentals 
herein  stipulated  shall  begin." 

"Sec.  238.  The  city  of  Shelbyvllle  agrees 
to  use  the  said  fire  hydrants  only  for  the  ex- 
tinguishment of  fires,  except  when  used  as  oth- 
erwise herein  provided  for,  and  to  make  good 
to  the  said  grantee,  its  legal  representatives, 
assigns  and  successors  any  injury  which  may 
happen  to  any  of  said  t^rdrants  when  used 
by  said  city,  or  any  officer  or  servant  or 
agent  of  said  city,  if  same  is  done  by  the 
fault  of  said  dty,  officers,  agents  or  serv- 
ants, and  hereby  agrees  and  promises  to  pay 
rent  for  the  said  fifty-four  hydrants  at  the 
rate  of  $2,500  per  annum  for  the  said  term 
of  thirteen  years  and  six  months,  or  $2,500 
per  annum  for  such  part  of  the  said  thirteen 
years  and  six  months,  as  said  waterworks 
shall  be  operated  under  this  ordinance,  which 
rental  the  city  of  Shelbyvllle  hereby  agrees 
to  pay  In  semiannual  installments  of  $1,250 
each  on  the  first  days  of  March  and  Septem- 
ber In  each  year  during  said  term  to  said 
grantee,  its  legal  representatives,  assigns  and 
successors;  provided,  however,  that  all  for- 
feitures under  this  ordinance,  which  may  be 
doe  said  city  at  the  time  si>ecified  for  the 
payment  of  any  hydrant  rental  shall  be  de- 
ducted from  the  amount  of  such  payment 

"Sec.  237.  The  said  grantee,  its  legal  rep- 
resentatives, assigns  and  successors  shall 
constantly,  day  and  night,  except  in  cases 
of  an  unavoidable  accident,  keep  all  of  said 
bydrants  supplied  with  water,  and  at  night 
the  arc  lights  herein  named  with  electricity, 
for  service  herein  provided  for.  The  city 
shall  have  the  right  to  put  upon  the  original 
mains  hereinbefore  mentioned,  at  its  own 
cost  and  expense  any  intermediate  fire  by- 
drants free  of  charge  for  water,  during  the 
time  of  the  rental  of  the  said  numbep  of 
hydrants  hwein  mentioned,  which  said  hy- 
drants shall  be  kept  and  maintained  in  re- 
pair by  said  grantee,  its  legal  representa- 
tives, assigns  and  successors,  charging  the 
city  therefor  the  actual  cost  of  such  repair. 
The  said  grantee,  its  legal  representatives, 
assigns  and  successors  shall  constantly  keep 
all  liydrants  rented  of  them  or  used  by  the 
city  supplied  with  water,  and  the  arc  lights 
at  night  supplied  with  electricity,  for  service 
and  shall  maintain  them  in  effective  working 
order.  The  chief  of  the  fire  department  of 
said  city,  and  in  case  of  his  absence,  the 
officer  in  charge  thereof,  shall  have  the  charge 
and  control  of  said  hydrants,  to  be  inspected 
and  if  upon  inspection  any  of  said  hydrants 
are  found  to  be  out  of  working  order,  he 
shall  forthwith  notify  the  chief  officer  in 
charge  of  the  water  works,  in  writing,  speci- 
fying the  hydrant  or  hydrants  out  of  work- 
ing order,  and  said  officer  at  the  waterworks 
shall  forthwith  repair  the  same,  and  If  not 
put  \b  working  order  within  three  days  aft«r 
such  notice,  the  rental  of  such  hydrant  or 
hydrants  shall  be  stopped,  and  the  grantee, 


Its  legal  representatives,  assigns  and  succes- 
sors shall  pay  to  the  city  a  forfeit  of  five 
dollars  ($6.00)  per  week  for  each,  while  such 
hydrant  or  hydrants  remain  out  of  repair  af- 
ter such  notice,  and  t»i  dollars  ($10.00)  per 
week  for  each  arc  light  that  remains  out 
of  repair  after  such  notice,  but  such  penal- 
ties shall  not  accrue  against  hydrants  owned 
by  the  city." 

The  proof  for  the  plaintiff  on  the  trial 
showed  tbat  the  second  story  of  the  livery 
stable  had  a  large  quantity  of  hay  and  straw 
stored  In  It;  that  there  was  a  water  pipe 
leading  up  from  the  first  to  the  second  story, 
with  a  place  to  attach  a  hose  on  each  floor, 
and  the  hose  was  kept  on  a  reel  near  by,  both 
above  and  below.  The  water  was  turned  on 
by  means  of  a  switch,  and  the  evidence  is  a 
little  confused  as  to  how  this  worked;  that 
is,  whether  It  could  be  turned  on  from  the 
upper  floor  alone,  or  whether  It  had  to  be 
first  turned  on  below.  When  the  alarm  of 
fire  was  given,  McDade  went  up  to  the  second 
floor  and  undertook  to  attach  the  hose  and 
turn  on  the  water.  The  testimony  for  him 
Is  to  the  effect  that  the  fire  then  was  small, 
and  could  have  been  put  out  If  be  had  had 
water,  but  there  was  none.  The  testimony 
for  the  company  tends  to  show  tbat  in  a  few 
seconds  after  the  alarm  of  fire  was  given  the 
whole  upper  story  of  the  building  was  in 
flames,  as  though  a  volcano  bad  burst  out; 
also  that  other  persons  using  hose  about  the 
same  time  had  adequate  pressure,  and  that 
there  was  water  in  the  standpipe  and  In  the 
mains  sufficient  to  comply  with  the  contract. 
The  evidence  on  this  question  was  very  con- 
flicting, and  the  only  matters  to  be  determin- 
ed are  whether  the  case  was  fairly  gotten 
before  the  jury. 

The  court  allowed  the  plaintiff  to  prove  by 
J.  M.  Hammond  and  Jess  Russell  that  they 
were  working  a  few  hundred  yards  from  the 
pumping  station,  and  when  they  heard  the 
flre  alarm  and  saw  the  smoke  they  came 
right  over  to  the  water  works  to  find  out 
where  the  fire  was ;  that  Hubert  Duvall  was 
there  running  the  works ;  that  they  met  him 
near  the  reservoir  out  in  the  grounds,  and 
asked  him  where  the  fire  was,  and  he  answer- 
ed that  there  was  a  big  fire  in  town,  and  he 
did  not  have  a  bit  of  water.  To  this  evidence 
the  defendant  objected,  and,  its  objection 
being  overruled,  excepted.  When  the  de- 
fendant was  giving  its  evidence,  it  offered  to 
prove  by  the  manager  of  the  company  that 
when  the  alarm  of  fire  was  given  he  tele- 
phoned the  alarm  to  Duvall,  and  asked  him 
what  water  he  had ;  but  the  court  would  not 
allow  him  to  tell  that  Duvall  answered  that 
he  bad  a  pressure  of  60  pounds.  The  rule 
as  to  the  admissibility  of  the  declarations  of 
an  agent  is  thus  stated  in  1  Greenleaf  on  Evi- 
dence, I  126:  "The  party's  own  admission, 
whenever  made,  may  be  given  In  evidence 
against  him;  but  the  admission  or  declara- 
tion of  his  agent  binds  him  only  when  It  is 
made  during  the  continuance  of  the  agency, 
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In  regard  to  a  transaction  then  depending,  et 
dum  fervet  opus.  It  is  because  It  is  a  verbal 
act,  and  part  of  tbe  res  gestse,  that  it  is  ad- 
missible at  all,  and  therefore  it  is  not  neces- 
sary to  call  the  agent  himself  to  prove  It; 
but,  whenever  what  he  did  is  admissible  In 
evidence,  there  it  is  competent  to  prove  what 
he  said  about  the  act  while  he  was  doing  it." 
As  to  all  other  facts  in  the  knowledge  of  the 
agent  be  must  be  called  to  testify  like  any 
other  witness.  Section  134.  Tbe  same  rule 
is  stated  in  2  Wharton  on  Evidence,  {  1173, 
as  follows :  "Whenever  an  agent  makes  a 
business  arrangement  or  does  an  act  repre- 
senting his  principal,  what  he  does  in  respect 
to  the  arrangement  or  act,  while  it  is  in 
progress,  is  so  far  part  of  the  res  gestse  as 
to  be  Bulwequently  admissible  in  evidence  on 
behalf  of  either  party.  Whenever  the  agent's 
acts  are  so  admissible,  then  his  contempora- 
neous declarations,  explanatory  of  these  acts, 
are  admissible;  nor  in  proving  such  declara- 
tions is  it  necessary  that  he  should  be  him- 
self called."  See,  also,  to  same  effect,  Ste- 
phens on  Evidence,  art  17,  c.  4. 

In  Langhom  v.  Allnut,  4  Tau.  511,  the  ques- 
tion was  whether  a  ship  remained  at  a  port 
for  an  unreasonable  time.  Lietters  from  the 
plaintifT's  agent  to  the  plaintiff  containing  ad- 
missions which  would  have  been  admissible 
if  made  by  the  plaintiff  himself  were  held 
incompetent  against  him.  In  Mateer  t. 
Brown  (Gal.)  S2  Am.  Dec.  303,  the  plaintlfr 
sued  the  defendant  for  a  lot  of  gold  wUch 
was  lost.  He  proposed  to  prove  that  HIggins, 
the  defendant's  barkeeper,  had  said  that  the 
plaintiff  had  made  his  pile,  and  he,  opening 
a  closet  and  raising  a  bundle,  said  it  was  the 
plaintiff's,  and  was  about  $6,000.  The  evi- 
dence was  held  incompetent  The  court  aft- 
er quoting  the  rule  of  evidence  as  above, 
said:  "Were  the  declarations  of  HIggins  a 
part  of  the  res  gestae,  according  to  the  above 
rules?  We  think  not  There  was  no  act 
done  by  him.  In  his  character  of  agent  at  the 
time  of  making  them,  which  would  have  been 
admissible  evidence  against  the  defendant  and 
which  such  declarations  were  calculated  to  qual- 
ify or  explain.  They  were  not  made  at  the  time 
he  received  the  deposit  Had  they  been  then 
made,  they  would,  perhaps,  have  been  com- 
petent They  were  made  when  Higgins  took 
the  bundle  out  of  the  closet  to  exhibit  It  to  a 
stranger.  This  was  not  done  by  him  In  tbe 
discharge  of  his  duties  as  agent  and  the 
declarations  accompanying  that  act  were  bat 
hearsay."  To  same  effect  Bee  16  Cyc.  pp. 
1003,  1006,  1007,  and  cases  cited  in  the  notes; 
8  Wigram  on  Evidence,  t   1797,    and    note. 

Duvall  was  not  acting  as  agent  in  any 
sense  for  his  employer  when  he  made  the 
statements  to  Hammond  and  Russell.  These 
statements  were  Introduced  on  the  trial  to 
show  an  admission  by  Duvall  that  be  had  no 
water  in  the  standplpe.  But  Duvall  had  no 
authority  from  his  principal  to  make  any 
such  admlsslona  A>r  it    Be  could  not  mak* 


evidence  for  his  company  by  bis  statements 
to  the  manager,  and  he  cannot  make  evidence 
against  It  by  his  statements  to  Hammond 
and  Russell.  If  at  the  time  Duvall  bad 
been  doing  something  for  tbe  master,  and 
there  was  a  dispute  as  to  what  he  did,  then 
his  statements  while  doing  the  act  would  be 
competent  against  the  master,  as  illustrating 
its  character  on  tbe  ground  of  res  gestte. 
But  the  evidence  in  question  did  not  relate 
to  any  such  matter,  and  was  Incompetent  for 
any  purpose  as  substantive  testimony.  For 
the  same  reason  the  court  should  not  have 
admitted  the  testimony  of  John  B.  Olieary 
as  to  the  conversation  between  him  and  Du- 
vall, and  properly  excluded  It  The  state- 
ments of  Duvall  on  this  subject  may  be  used 
to  contradict  him  as  a  witness,  but  they  are 
incompetent  for  any  other  purpose. 

The  court  refused  to  allow  the  defendant 
to  explain  how  and  why  the  direct  pressure 
was  applied  to  tbe  mains.  The  defendant 
offered  to  show  that  Duvall  was  ordered  not 
to  apply  the  direct  pressure  at  tbe  power 
house  unless  he  received  orders  from  tbe 
manager  in  tbe  city,  who  would  give  the  or- 
der when  tbe  magnitude  of  the  Are  required 
it  and  that  on  the  occasion  In  question  the 
direct  pressure  was  applied  when  ordered. 
This  evidence  should  have  been  admitted,  ft>r 
otherwise  the  Jury  might  have  Inferred  from 
the  fact  that  the  direct  pressure  was  applied 
that  there  was  want  of  water  In  the  stand- 
pipe. 

The  defendant  also  offered  to  prove  by  a 
number  of  witnesses,  who  were  using  faucets 
or  hose  Just  before  the  fire,  that  they  had 
the  usual  pressure.  On  another  trial  tbe  de- 
fendant may  be  allowed  to  show  what  pres- 
sure it  usually  maintained;  also  what  pres- 
sure would  be  required  to  throw  water  from 
three  separate  hydrants  at  one  time  tSO  feet 
high  through  100  feet  of  hose  and  a  1-lnch 
nozzle  on  tbe  level  of  Main  and  Fifth  streets 
in  the  city ;  and  it  should  also  be  allowed  to 
show  by  the  witnesses  referred  to  that  th^. 
In  using  their  faucets  and  hose  at  tbe  time 
named,  bad  tlie  usual  pressure.  Tbe  proof 
should  not  be  confined  to  the  main  with 
which  McDade  connected,  for  the  proof  shows 
that  there  were  no  cut-offs  between  the  mains, 
and  It  is  a  well-known  rule  of  hydranllca  tbat 
a  standing  mass  of  water  presses  equally  on 
all  sides  at  all  points  on  the  same  leveL  If 
there  was  a  difference  of  level  at  which  any 
of  tbe  witnesses  used  the  water,  this  may  go 
to  the  Jury,  so  that  they  may  Judge  Int^U- 
gently  as  to  the  value  of  the  evidraice. 

In  lieu  of  Instruction  2,  tbe  court  on  an- 
other trial  win  tell  the  Jury  that  It  was  In- 
cumbent upon  the  defendant  under  Its  con- 
tract to  maintain  such  a  pressure  of  water 
upon  its  mains  as  would  throw  water  from 
three  separate  hydrants  at  one  time  GO  feet 
high  through  100  feet  of  hose  and  a  1-incb 
nozzle  on  tbe  level  of  Main  and  Fifth  streets 
In  the  city,  and  tbat  U  it  failed  to  do  this. 
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and  by  reason  of  sncb  failure  the  plalntUTs 
property  was  burned,  when  It  would  not 
otherwise  have  been  destroyed  by  fire,  they 
should  find  for  the  plaintiff  the  reasonable 
and  fair  value  of  the  property  so  destroyed, 
with  interest  from  May  11,  1904.  The  in- 
structions we  have  Indicated,  with  Instruc- 
tions 3  and  4  given  by  the  court,  contain  the 
whole  law  of  the  case. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


MARTIN  T.  SODTH  COVINGTON  ft  O.  ST. 

RY.  CO. 

(Court  of  Appeals  of  Kentucky.    April  19, 

1906.) 

1,  Masteb  and  Ssbvant— Irjtjbt  to  Sebtant 
— Neguqencx  of  Mabteb— QuEanoN  tob 
Jury. 

Evidence  in  an  action  for  injuries  received 
by  an  employ^  while  in  a  well  engaged  in 
oncoupling  a  piston  rod,  in  consequence  of 
a  piece  of  timber  placed  on  the  platform  cover- 
ing the  well  to  support  the  piston  falling  into 
the  well,  examined,  and  held  that  the  question 
of  the  negligence  of  the  employer  arising  from 
its  failure  to  furnish  a  safe  place  in  which 
to  work  was  for  the  jory. 

[Ed.  Note. — For  cases  in  point,  see  toL  84, 
Cent.  Dig.  Master  and  Servant,  |  1010.] 

2.  BviDENCE— Res  GESTiE. 

A  statement  of  a  foreman  made  from 
half  an  hour  to  an  hour  after  the  happening 
of  an  accident  resulting  in  an  Injury  to  an 
employe  was  not  admissible  as  a  part  of  the 
res  gestae. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  {  365.] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  William  I.  Martin  against  the 
fiouth  Covington  8c  Cincinnati  Street  Rail- 
way Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Howard  M.  Benton,  for  appellant  Ik  J. 
<}rawford,  for  appellee. 

PAYNTBR,  3.  The  appellant,  Martin,  was 
-employed  as  a  laborer  at  a  pumping  well 
of  the  appellee,  The  well  was  60  or  60  feet 
deep  and  18  feet  In  width  and  about  10  feet 
apart  there  were  wooden  platforms  each  of 
which  covered  about  two-thirds  of  the  hori- 
zontal area  of  the  well,  the  remaining  space 
being  open  from  bottom  to  top.  There  was 
an  iron  piston  rod  running  through  the  plat- 
forms near  the  open  space  from  the  top 
to  the  bottom  of  the  well.  It  was  construct- 
ed in  sections  which  were  coupled  together. 
Tbe  appellant  with  other  laborers  was  sent 
down  in  the  well  to  uncouple  the  piston  rod 
with  a  view  of  replacing  it  with  a  new  one. 
They  were  engaged  in  separating  the  rod 
by  means  of  a  wrench  preparatory  to  the 
removal  of  the  lower  sections  of  tbe  rod 
from  tbe  well.  While  thus  engaged  a  square 
8ti<^  of  timber  about  2V&x4z4  Inches  fell 
from  a  platform  above^  and  >tradc  tbe  ajh 


pellant  upon  the  head,  inflicting  an  Injury 
which  was  alleged  to  have  been  serious  and 
of  a  permanent  character,  and  to  recover 
damages  thus  occasioned  this  action  was  In- 
stituted. It  is  insisted  by  tbe  appella.nt  that  ' 
the  timber  was  placed  by  the  agents  or 
servants  of  the  appellee  on  Its  end  on  a  plat- 
form above  to  support  the  section  of  the 
rod  when  tbe  lower  end  was  detached,  and 
that  It  was  gross  negligence  to  have  so  plac-- 
ed  the  timber,  therefore,  he  is  entitled  to 
recover  in  this  action  against  the  appellee. 
Tbe  court  below  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  appellee,  and 
that  action  of  the  court  is  here  for  review. 

It  is  the  duty  of  the  master  to  furnish 
tbe  servant  a  reasonably  safe  place  in  which 
to  labor.  If  tbe  piece  of  timber  was  negli- 
gently placed  on  tbe  platform  to  support 
tbe  rod,  and  for  that  reason  it  fell  and  in- 
jured the  appellant,  the  appellee  did  not  fur- 
nish appellant  a  reasonably  safe  place  in 
which  to  work.  The  evidence  conduces  to 
show  that  while  appellant  was  engaged  In 
performing  his  labor  something  fell  from 
above  and  caused  the  injury.  A  careful 
examination  of  the  bottom  of  the  well  showed 
that  the  timber  was  the  only  thing  which 
could  have  fallen  upon  the  appellant's  bead 
and  inflicted  tbe  injury  of  which  he  com- 
plains. He  had  been  at  work  but  a  few 
minutes  when  tbe  accident  happened,  and  the 
evidence  shows  that  he  was  not  guilty  of 
any  negligent  act  which  could  have  caused 
the  timber  to  fall.  It  Is  Insisted  for  the 
appellee  that  there  was  no  competent  evi- 
dence tending  to  show  that  its  agents  or 
servants  had  placed  the  timber  on  the  plat- 
form to  support  tbe  upper  sections  of  the 
piston  rod.  The  appellee  in  Its  answer  ex- 
pressly admits  that  the  timber  was  so  placed 
under  the  piston  rod  by  its  agents  and  serv- 
ants and  seeks  to  avoid  responsibility  upon 
tbe  ground  that  the  appellant  assisted  in 
placing  it  there,  and  was  well  aware  of  Its 
position  when  he  went  below  to  work.  The 
court  allowed  a  witness  tor  the  appellant 
to  prove  that  the  foreman  of  the  appellee 
admitted  that  he  had  placed  the  timber- 
under  the  piston  rod,  but  this  admission  was 
made  from  a  half  to  an  hour  after  the  ac- 
cident happened.  It  was  not  made  under 
circumstances  which  made  it  part  of  the 
res  gestae.  Therefore,  the  court  erred  in 
admitting  these  statements  as  substantive 
testimony.  We  are  of  tbe  opinion  that  the 
appellant  was  entitled  to  have  the  Jury  pass 
upon  tbe  facts  of  tbe  case,  because  there 
was  evidence  from  which  tbe  jury  might 
have  inferred  negligence  upon  the  part  of  the 
agents  and  servants  of  the  appellea 

We  do  not  pass  upon  the  question  as  to 
the  effect  of  the  appellant's  act  In  aiding, 
if  he  did  BO,  in  placing  the  timber  under 
the  piston  rod,  because  that  question  does 
not  properly  arise  on  this  appeal. 

Tbe  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 
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HUFF  V-  WOOSLET. 

(Court   of   Appeals   of    Kentucky.    April    19^ 
1906.) 

1.  BouNDABiEB— Courses  and  Distancis. 

Where  there  is  a  conflict  between  courses 
and  distances  and  well-known  corners,  the  lat- 
ter must  control. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  6, 
Cent  Dig.  Boundaries,  f  88.] 

2.  SaVB— AOBEZUXKTS       BXTWKBR      PABTIES— 
StJBVKT— EFTEOT. 

Plaintiff  and  defendant  having  disagreed 
as  to  the  boundary  line  between  their  lands, 
agreed  that  a  surveyor  should  locate  the  line, 
and  he  surveyed  the  same,  which  was  satis- 
factory to  plaintiff,  but  not  to  defendant,  who 
insisted  that  the  lines  of  the  respective  tracts 
be  surveyed,  and  against  the  objection  of  plain- 
tiff the  surveyor  proceeded  to  survey  one  of 
the  tracts.  He  gave  plaintiff  the  report  of  his 
first  survey  and  gave  defendant  the  report  of 
the  second.  Held,  that  neither  party  was  bound 
by  the  action  of  the  surveyor. 

Appeal  from  Circuit  Court,  Butler  County. 

"Not  to  be  officially  reported." 

Action  between  S.  A.  Huff  and  J.  S.  Woos- 
ley.  From  the  Judgment,  tbe  former  appeals. 
Affirmed. 

Milton  Clark  and  Helm  &  Willis,  for 
appellant    Jno.    M.    Wllklns,    for   appellee. 

PAYNTEB,  J.  The  real  Issue  In  tbls 
case  is  as  to  the  location  of  the  division  line 
between  a  tract  of  land  owned  by  the  at>- 
pellant,  known  as  tbe  A.  Nash  117-acre  tract, 
and  the  land  owned  by  the  appellee,  known 
as  the  G.  W.  Woosley  84-acre  tract  of  land. 
The  deed,  under  which  the  appellant  claims 
the  land,  describes  the  division  line  between 
the  tracts,  and  It  calls  for  the  "corner  of  the 
Q.  W.  Woosley  tract  of  land  on  the  Bowling 
Green  and  Cloveiport  road ;  thence  S.  W.  108 
poles,  to  a  beech;  thence  N.  83°  W.  150  poles, 
to  a  white  oak."  The  papers  of  appellee 
claiming  boundary  to  his  land  describes  the 
above  line  as  follows :  S.  70°  W.  108  poles,  to 
a  beech  and  elm,  another  corner  of  the  same; 
thence  with  another  line  of  same  N.  83« 
W.  150  poles,  to  the  beginning,  which  corner 
Is  described  as  being  a  white  oak  and  black 
oak,  comer  to  A.  Nash's  survey.  The  un- 
contradicted testimony  establishes  the  loca- 
tion of  the  beech  and  elm  corner.  It  like- 
wise establishes  the  white  oak  and  black 
oak  comer.  In  fact  there  is  no  dispute 
about  the  location  of  these  comers.  The 
controversy  arises  over  a  difference  of  opinion 
as  to  the  location  of  the  division  line  be- 
tween these  points.  The  location  of  the 
line  only  involves  the  title  to  three  or  four 
acres  of  land  worth  $4  or  $5  an  acre  and  the 
value  of  a  little  timber  taken  therefrom. 
According  to  the  title  papers,  under  which 
both  parties  claim  the  land,  a  straight  line 
is  called  for  between  the  beech  and  elm  cor- 
ner (sometimes  called  the  beech  corner)  and 
the  white  oak  and  black  oak  corner.  The 
common  mind  must  know  this  from  the  read- 
ing of  the  calls.  To  follow  the  course  called 
for  In  the  papers  relied  on  to  show  boundary. 


the  white  oak  and  black  oak'  comer  would 
not  be  reached  by  running  from  the  beech 
and  elm  comer.  Both  comers  are  w611  es- 
tablished, and  both  parties  recognize  their 
existence  and  are  familiar  with  their  location. 
It  is  a  familiar  rule  that  courses  and  dis- 
tances must  yield  under  such  a  state  of  case, 
and  the  well-known  comers  must  control  in 
the  location  of  the  line  between  them. 

There  is  some  evidence  tending  to  show- 
that  G.  W.  Woosley  recognized  that  the  line 
between  these  comers  was  not  a  straight 
one,  but  there  is  no  satisfactory  evidence 
that  there  was  a  well-defined  marked  line 
between  the  comers,  or  that  there  was  any 
recognition  of  It  by  the  owners  on  either 
side  of  It,  so  as  to  fix  the  location  of  it  at  a 
place  other  than  that  fixed  t^  the  title 
papers.  In  fact,  the  surveyor  testified  that 
he  could  not  find  any  trees  marked  as  line 
trees  between  the  corners.  While  this  con- 
troversy was  going  on  between  the  parties, 
they  entered  Into  an  agreement  by  which 
John  B.  Floyd,  a  surveyor,  was  to  locate  the 
disputed  line.  He  went  upon  the  land  at  the 
Instance  of  the  parties  and  surveyed  the  line 
between  the  white  oak  and  black  oak  comer 
and  the  beech  and  elm  comer,  and  the  ap- 
pellant seemed  to  be  satisfied  with  tbe  line 
thus  run.  The  appellee  was  not,  and  he 
then  Insisted  that  tbe  lines  of  their  respec- 
tive tracts  be  surveyed  with  a  view  of  de- 
termining the  location  of  the  disputed  line. 
To  this  proposition  appellant  objected,  but 
the  surveyor  proceeded  to  survey  the  tract 
of  land  claimed  by  the  appellee.  He  gave 
the  appellant  alone  the  report  of  his  work 
between  the  comers  mentioned  and  he  gave 
tbe  appellee  alone  a  report  of  the  work  done 
at  their  Instance  and  thus  the  matter  ended. 
The  controversy  continued  which  culminated 
in  this  action.  Neither  party  was  bound  by 
the  action  of  the  surveyor. 

It  Is  Insisted,  on  this  appeal,  that  tbe  ap- 
pellee did.  not  show  the  title  to  the  land 
derived  from  the  commonwealth.  It  was  not 
necessary  to  do  so,  because  It  is  admitted  by 
the  pleadings  that  the  appellee  owned  the 
land  on  the  side  of  the  true  line  between  the 
boundaries,  and  the  appellant  on  tbe  other 
side  of  It 

The  Judgment  is  affirmed. 


WILSON'S  ADM'R  v.  ILLINOIS  CENT.  R. 
CO. 

(Court   of   Appeals   of   Kentucky.    April     19, 
1906.) 

LnciTATioN   OF   AoriORS— Pbbsonai.   Ihjitbt 
— Action  bt  Aduinistbatob. 

Under  Ky.  St.  1903,  i  2516,  providing 
that  an  action  for  a  personal  injury  shall  be 
commenced  within  one  year  after  the  accrual 
of  the  cause  of  action,  an  action  for  a  personal 
injury  received  by  a  decedent  is  barred  when 
more  than  one  year  elapsed  between  the  day 
of  decedent's  death  from  the  injury  and  the 
qualification  of  his  administrator  and  the  ia- 
stitution  of  the  action. 
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Appeal  from  Circnlt  Court,  McCradcoi 
County. 

"Not  to  be  offldally  reported." 

Action  by  J.  H.  Wilson's  administrator 
against  the  IlUnola  Central  Railroad  Com- 
pany. From  a  Judgment  of  dismissal,  plain- 
tiff  appeals.    Affirmed. 

Hendrldc  ft  Miller,  for  appellant  Wheel- 
er, Hughes  ft  Berry,  J.  M.  Dickinson,  and 
Trabue,  Doolan  &  Cox,  for  appellee. 

BARKER,  J.  This  action  Is  for  the  recov- 
ery of  damages  for  personal  Injury  received 
by  the  decedent,  J.  H.  Wilson,  In  a  railroad 
collision.  Among  other  things,  the  defend- 
ant railroad  company  pleaded  the  one-year 
statute  of  limitation.  The  petition  shows 
that  Wilson  was  hurt,  and  died  on  the  6th 
day  of  February,  1901.  The  appellant  was 
appointed  and  qualified  as  the  administra- 
tor of  his  estate,  as  shown  by  the  order  of  the 
county  court  filed  with  the  petition  as  an  ex- 
hibit, on  the  6th  day  of  February,  1902,  and 
the  record  shows  that  the  action  was  insti- 
tuted on  the  day  of  the  appointment  of  the 
personal  representative.  More  than  a  year 
had  expired  between  the  day  of  Wilson's 
death  and  the  qualification  of  his  administra- 
tor and  the  Institution  of  the  action.  The 
caoae  of  action  set  up  in  the  petition  was 
barred  by  the  statute.  Carden  v.  Louisville 
&  Nashville  R.  R.  Co.,  101  Ky.  118,  89  S.  W. 
1027;  Chesapeake  ft  Ohio  Ry.  Oo.  v.  Kelley's 
Adm'r,  48  S.  W.  993,  20  Ky.  Law  Rep.  1238; 
LonisvlIIe  ft  Nashville  R,  R.  Co.  v.  Brant- 
ley's Adm'r,  106  Ky.  849,  01  8.  W.  686;  sec- 
tion 2516,  Ky.  St.  1903. 

The  Judgment  dismissing  the  petition  mnat 
be  afSrmed,  and  It  la  so  ordered. 


HAOBR,  Auditor,  v.  JUNG  BREWING  CO. 

(Court    of    Appeals  of    Kentucky.     April    20, 
1906.) 

iNTOZId.TINO     LiQXTOBS— LiCERBB— ISSUANOK. 

Neither  the  Auditor  of  Public  Accounts, 
nor  any  other  official  or  tribunal,  can  lawfully 
iasne  a  license  to  a  brewer  to  establish  a 
depot  or  agency  for  the  sale  of  beer  in  a  local 
option  community. 

Appeal  from  Circnlt  Court,  Franklin 
County. 

"Not  to  be  officially  reported." 

Injunction  proceedings  by  the  Jong  Brew- 
ing Company  against  8.  W.  Hager,  as  Audit- 
or of  Pabllc  Accounts.  From  the  Judgment, 
defendant  appeals.  Reversed  and  remanded, 
wltb  directions  to  dismiss  the  petltioa 

N.  B.  Hays,  Atty.  Oen.,  and  C  H.  Morris, 
for  appellant.  Hazelrigg,  Chenault  ft  Hazel- 
rlgg,  for  appellee. 

O'REAR,  J.  This  appeal  presents  the 
identical  question  decided  In  Hager,  Auditor, 
V.  New  South  Brewing  Co.,  90  S.  W.  608,  28 
Ky.  Law  Rep.  895.  On  the  authority  of  that 
case  the  Judgment  appealed  from  Is  held  to 


be  erroneous.  It  was  not  intended  by  that 
opinion,  nor  do  we  mean  to  have  it  inferred 
now  by  the  necessarily  limited  scope  of  this 
one,  that  the  Auditor  of  Public  Accounts,  or 
any  other  official  or  tribunal,  could  lawfully 
grant  or  Issue  a  license  under  any  circum- 
stances to  a  brewer  to  establish  a  depot  or 
agency  for  the  sale  of  Its  beer,  by  wholesale 
or  otherwise,  In  a  local  option  community. 

The  judgment  Is  reversed,  and  canse  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 


CLARK  T.  COMMONWEALTH. 

(Court    of    Appeals    of    Kentucky.     April    20, 
1906.) 

1.  Rape— EvioERCE  of  Age  of  Femate. 

Testimony  of  the  mother,  on  prosecution 
for  statutory  rape,  that  the  female  was  only 
10  years  old,  supported  by  entries  in  the  family 
Bible  showing  the  date  of  the  child's  birth, 
is  sufficient  to  show  the  child  was  under  the 
age  of  12  years. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent  Dig.  Rape,  §  76.] 

2.  Sams— Evidence  of  Chabaoteb. 

Even  if  defendant,  on  a  prosecution  for 
carnally  knowing  a  female  under  the  age  of 
12  years,  may  show  the  bad  character  of  the 
child,  evidence  that  she  had  been  seen  on 
the  streets  at  night  drinking  is  not  competent. 
(Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Rape,  $  55.] 

Appeal  from  Circuit  CSoort,  Campbell  Coun- 

"Not  to  be  officially  reported." 
3.  H.  Clark  appeals  from  a  conviction.    Af- 
firmed. 

Tbos.  L.  Mlcble  and  J.  B.  O'Neal,  for  ap-' 
pellant  N.  B.  Hays  and  O.  H.  Morris,  for 
the  Commonwealth. 

CARROLL,  C.  The  appellant,  nnder  an 
Indlctm^it  charging  him  with  having  com- 
mitted rape  upon  the  person  of  a  child  nnder 
12  years  of  age,  was  convicted,  and  his  pun- 
ishment fixed  at  conflnment  In  the  peniten- 
tiary for  a  term  of  10  years.  We  have  not 
been  favored  with  a  brief  for  the  appellant. 
and  consequently  are  unable  to  specify  with 
particularity  the  grounds  upon  which  his 
counsel  relies  for  reversal;  but  it  was  sug- 
gested in  open  court  by  counsel  that  only  two 
errors  are  relied  on:  First,  the  refusal  of 
the  trial  court  to  permit  evidence  attacking 
the  reputation  of  the  prosecuting  witness  for 
morality  and  virtue;  and,  second,  that  the 
evidence  failed  to  show  that  she  was  under 
12  years  of  age  at  the  time  the  accused  had 
carnal  knowledge  of  her. 

Appellant  was  convicted  under  section  1155 
of  the  Kentucky  Statutes  of  1903,  which  pro- 
vides that  "whoever  shall  carnally  know  a 
female  under  the  age  of  twelve  years,  or  an 
idiot,  shall  be  confined  in  the  penitentiary  for 
not  less  than  two  or  more  than  twenty  years"; 
an  ofTense  against  this  statute  being  a  degree 
of  the  crime  denoimced  by  section  1162,  which 
provides  that  "whoever  shall  be  gollty  of  the 
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crime  of  rape  upon  the  body  of  an  infant 
under  twelve  years  of  age  shall  be  punished 
with  death  or  confined  In  the  penitentiary 
for  life,  in  the  discretion  of  the  Jury."  Fen- 
ston  T.  Com.,  82  Ey.  S49.  The  mother  of  the 
prosecutrix  testified  that  the  child  at  the  time 
the  rape  was  committed  was  only  10  years  of 
age,  and,  whilst  there  Is  some  evidence  tend- 
ing to  show  that  she  was  more  than  12  years 
of  age,  the  Jury  evidently  accepted  the  testi- 
mony of  the  mother  on  this  question,  as  she 
had  better  opportunities  to  know  the  age  of 
the  child  than  any  other  witness  who  testi- 
fied concerning  it,  and  her  evidence  was  sup- 
ported by  entries  made  in  the  family  Bible, 
showing  the  date  of  the  child's  birth. 

The  only  evidence  offered  by  appellant  cast- 
ing a  doubt  upon  the  morality  of  the  prose- 
cutrix Is  an  avowal  made  that  a  witness,  if 
permitted  to  answer,  would  say  that  she  had 
seen  her  on  the  streets  at  night  drinking. 
This  evidence  was  properly  excluded  by  the 
trial  Judge,  as  It  was  not  competent  upon 
the  issue  attempted  to  be  raised  that  the 
child  was  of  bad  character.  Whether  or  not 
competent  evidence  of  the  bad  character  of 
a  female  under  the  age  of  consent  can  be  in- 
troduced by  the  accused  In  a  prosecution  for 
rape  of  or  carnally  knowing  an  infant  is  not 
before  us  for  adjudication  in  this  case. 

The  appellant  was  four  times  tried  for  this 
offense;  the  first  Jury  fixing  his  punishment 
at  20  years'  confinement  In  the  penitentiary. 
Upon  being  granted  a  new  trial  by  the  lower 
court,  be  was  again  convicted,  and  his  punish- 
ment fixed  at  a  term  of  15  years.  For  the 
second  time  the  trial  Judge  set  aside  the  find- 
ing of  the  Jury,  and  on  the  third  trial  of  the 
case  the  Jury  failed  to  make  a  verdict 

We  have  carefully  examined  the  record, 
and  have  not  found  In  it  any  error  prejudicial 
to  the  rights  of  the  accused;  and  the  Judgment 
of  the  lower  court  la  affirmed. 


CROCKER  V.  HALBT. 

(Court   of    Appeals   of    Kentucky.     April    24, 
1906.) 

1.  CORTINUAMCB  —  A3BKKCB  OT  COURSKL  — 
MiSUNDEBBTANDINQ. 

Where  there  was  a  misanderstanding  be- 
tween counsel  as  to  whether  the  case  was  to 
be  tried  on  the  fifth  or  el^ht  day  of  the  term, 
it  was  error  to  force  plaintiff,  an  Infant,  to 
trial.  In  the  absence  of  his  leading  counsel 
and  main  witnesses. 

[BJd.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent.  Dig.  Continuance,  f  13.] 

2.  Assattt't—Daiiaobs— Punitive  DAVAams— 
Instbuctions. 

Where  defendant  assaulted  plaintiff  and  by 
force  took  him  to  the  county  seat,  and  turned 
him  over  to  the  coonty  Judge,  he  was  entitled 
to  such  damages  as  would  reasonably  com- 
pensate him  for  the  physical  and  mental  suf- 
fering caused  thereby,  and  might  in  the  di»- 
cretion  of  the  Jury  recover  such  sum  as  punitive 
damages  as  to  them  under  all  the  circum- 
•taoces  seemed  right 

Appeal    from    Clicult    Ooort,    Calloway 
County. 


"Not  to  be  officially  reported." 

Action  by  Alfred  Crocker  against  ■.  H. 
Haley.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Hendrick  &  Miller  and  Will  Linn,  for  ap- 
pellant   J.  H.  Coleman  and  Wella  ft  Wella, 

for  appellee. 

HOBSON,  0.  J.  Appellant  Alfred  Crock- 
er, a  boy  16  years  old,  lived  near  Springfield, 
Tenn.  In  September,  1902,  he  was  at  his 
step-grandmother's,  at  New  Providence,  Ky. 
Some  one  had  cut  the  fender  of  appellee 
Haley's  rubber  tired  buggy.  He  met  the  boy 
on  the  street  going  on  an  errand  for  his  grand- 
mother, and  said  to  him,  "Come  and  go  with 
me."  He  took  him  over  to  his  buggy  house 
and  told  him  to  go  in  there  and  see  what  be 
had  damaged  him  by  cutting  up  his  buggy. 
The  boy  said  he  did  not  cut  It  and  started 
to  run.  Haley  ran  after  him.  After  ron- 
ning  some  distance  Haley  went  back  and  got 
his  horse.  The  boy  went  on  and  got  his  gnn 
and  started  bunting.  When  he  had  gone 
some  distance,  seeing  Haley  following  him. 
he  threw  bis  gun  down  and  got  over  tbe 
fence  and  ran.  Haley  pursued  him  and 
caught  him.  The  hoy  says  he  knocked  him 
down  and  chocked  him,  cursed  him,  and 
told  him  he  would  go  to  the  penitentiary, 
took  him  by  the  arm  and  took  him  back  to 
New  Providence.  After  taking  him  around 
New  Providence,  and  the  boy  falling  to  get 
money  to  pay  for  the  cutting  of  the  buggy, 
Haley  took  him  in  his  buggy  and  took  him 
over  to  the  county  seat  where  be  was  turned 
over  to  the  county  Judge.  The  statements  ot 
the  boy  are  confirmed  by  witnesses  testify- 
ing In  his  behalf.  On  tbe  other  hand,  tbe 
defendant  testified  that  the  boy  went  wltb- 
blm  voluntarily,  and  that  he  used  no  violence 
or  force  and  did  nothing  to  put  the  boy  In 
fear.  The  Jury  to  whom  the  case  was  sub- 
mitted found  for  the  defendant  under  the  In- 
BtructionB  of  the  court  and  the  plaintiff  ap- 
peals. 

The  court  erred  In  forcing  tbe  boy  to  try 
the  case  on  the  fifth  day  of  the  term,  when 
his  leading  counsel  was  not  present  for  tbe 
reason  that  it  was  understood  that  the  case 
was  to  be  set  for  the  eighth  day  of  the 
term.  It  is  clear  from  the  affidavits  llled 
on  the  motion  for  a  continuance  that  there 
was  at  least  a  misunderstanding  here,  and 
the  court  should  not  have  forced  the  trial  ot 
the  Infanf s  case  under  such  circnmstances 
when  his  leading  counsel  and  bis  main  wit- 
nesses were  absent  In  lieu  of  instructtons  1. 
2,  8,  4,  and  6  given  by  the  court  on  the  trial, 
the  court  should  have  Instructed  the  Jury 
that  If  tbe  defendant  seized  or  struck  tbe 
plaintiff,  or  in  any  manner  restrained  him  of 
his  liberty  by  force  or  by  putting  him  In 
fear,  or  so  compelled  him  to  go  with  the  de- 
fendant, they  should  find  for  the  plaintifl 
such  sum  as  would  reasonably  compensate 
blm  for  tbe  physical  and  mental  Buffering, 
loss  of  tlme^  or  bumiUatlon  caused  thereby. 
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and  that  they  might  In  tb^r  discretion,  in 
addition  to  compenaatlon,  award  tnch  sum 
as  punitive  damages  as  to  them  under  all 
the  clrcomstances  seemed  right,  not  exceed- 
ing in  all  $10,000. 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


GOFF  T.  BOLAMD. 

(Court   ot   Appeals   of   Kentucky.    Aj/M  24, 
1906.) 

Pabtixb— Tbttstees  or  Expbkss  Tbust. 

One  holding  the  legal  title  to  land  as  agent 
for  a  principal  is  a  trustee  of  an  express  trust, 
and  he  may,  tmder  the  express  provisions  of 
Civ.  Code  Prac.  t  21,  maintain  a  suit  in  his 
own  name  to  restrain  a  third  person  from  cut- 
ting timber  on  the  land  and  for  the  value  of 
timber  previously  cut  thereon. 

[Ed.  Note. — For  cases  in  pointy  see  toL  87, 
Cent  Dig.  Parties,  IS  9-11.] 

Appeal  from  Circuit  Court,  PnlasU  County. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Boland,  agent,  against 
Crawford  Goff.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

James  Denton  and  H.  S.  Robinson,  for 
appellant.    O.  H.  Waddle  &  Son,  for  appellee. 

NUNN,  J.  The  appellee  Institnted  this 
action,  and  obtained  an  injunction  restraining 
the  appellant  from  cutting  timber  on  Ids  land 
and  for  the  value  of  timber  previously  cut 
thereon.  The  appellant  by  his  pleadings 
denied  tbe  ownership  of  the  strip  of  land  in 
controversy,  by  appellee,  and  alleged  that  he 
was  the  owner,  and  set  up  a  counterclaim 
for  damages  for  the  cutting  of  timber  on  the 
land  by  appellee.  The  strip  of  land  in  dis- 
pute is  alwut  13  poles  In  width,  lying  on  the 
east  side  of  the  Bryant  survey,  which  is 
owned  by  the  appellant,  and  on  tbe  west  side 
of  the  Porter  survey,  owned  by  appellee.  The 
court  below  found  In  favor  of  the  appellee, 
and  from  this  Judgment  this  appeal  is  prose- 
cuted. 

The  patent  to  the  Porter  land  is  of 
later  date  than  the  Bryant  patent,  and  calls 
for  three  comers  in  the  Bryant  patent  The 
question  In  tbis  case  Is  the  establishment  of 
the  division  line  between  the  Porter  and 
Bryant  surveys.  That  part  of  the  calls  of 
the  Porter  patent  that  has  reference  to  the 
question  involved  reads  as  follows:  "Begin- 
ning on  a  black  walnut  and  ash  near  the 
mouth  of  the  river  hollow  branch,  and  comer 
to  Bryant's  survey ;  thence  with  his  line  N. 
38°  E.  60  poles,  to  a  white  oak;  his  corner; 
thence  with  his  line  N.  8°  B.  100  poles,  to 
an  ash  and  white  oak,  Bryant's  comer." 

The  appellant  contends  that  each  of  the 
tbree  comers  named  are  situated  near  13 
poles  east  of  where  appellee  claims  them 
to  be.  The  parties  took  the  depositions  of 
many  witnesses,  filling  about  400  pages  of 
the  record.  It  would  be  of  no  benefit  to 
give  a  synopsis  of  this  mass  of  evidence ;  that 
produced  by  the  parties,  tended  strongly  to 


support  their  contentions;  and  was  nearly 
equiponderant,  but  after  a  careful  considera- 
tion of  it  we  are  of  tbe  opinion  that  It 
slightly  preponderates  in  favor  of  appellee, 
at  least  we  do  not  feel  authorized  to  dis- 
turb the  finding  of  the  lower  court  thereon. 
The  appellant  contends  that  the  court  erred 
in  refusing  to  sustain  a  special  demurrer, 
because  of  a  defect  of  parties  plaintiff;  he 
suing  as  agent ;  bis  principal,  the  real  party 
in  interest,  not  being  a  party  thereto.  There 
is  not  ai^thlng  In  the  record,  tending  to 
show  that  any  person  owns  or  baa  an  Interest 
in  the  land  In  controversy,  other  than  the 
appellee,  except  tbe  word  agent,  used  In  the 
caption  of  the  pleadings  after  bis  name.  The 
conveyance  of  this  land  to  appellee  was  made 
in  the  same  way — that  Is,  to  "J.  W.  Boland, 
agent" — ^without  stating  for  whom  he  was 
agent,  if  any  one.  If  appellee  was  agent  for 
another,  he  holds  the  property  in  trust, 
and  by  virtue  of  section  21  of  the  Civil  Code 
of  Practice  he  was  authorized  to  maintain 
this  action,  without  Joining  with  him  the 
person  for  whose  benefit  the  action  was  prose- 
cuted. In  such  event  he  was  trustee  of  an 
express  trust  See  the  chse  of  Krieger  v. 
Blssell,  80  Ky.  330.  and  also  the  notes  to 
section  21  of  the  Civil  Code  of  Practice.  Ad- 
mitting that  appellee  was  an  agent  and  hold- 
ing this  real  estate  for  his  principal,  it  was 
his  right  and  duty  to  protect  and  save  tbe 
property  from  waste  for  the  benefit  of  his 
principal.  The  title  to  this  property  is  in  the 
appellee,  and  It  Is  Immaterial  to  the  appellant 
whether  he  is  the  real  owner,  or  whether  he 
holds  it  as  trustee  for  another. 

For  these  reasons,   the  Judgment  of  the 
lower  court  is  affirmed. 


COMMONWEALTH  ▼.  LOVING. 

(Court    of    Appeals    of    Kentucky.    April   24, 
1906.) 

Barks  and  Banking — Investment  Compa- 
nies—Failube  TO  Pbocube  License— In- 
dictment OP  Agent  — SurnciKNCT  or  Ac- 
cusation. 

Under  Cr.  Code  Prac.  f  122,  requiring  an 
indictment  to  contain  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  con- 
cise language,  an  Indictment  charging  a  viola- 
tion of  Ky.  St  1903,  {  2223a,  snbsec.  11, 
making  it  a  misdemeanor  for  any  officer  or 
agent  of  an  investment  company  which  has 
no  license  to  transact  business  for  it,  is  de- 
fective, where  It  falls  to  allege  what  office 
the  accused  held,  or  whether  he  was  an  ordi- 
nary agent  of  the  company. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"Not  to  be  officially  reported." 

H.  H.  Loving  was  indicted  for  transact- 
ing business  for  an  investment  company 
which  had  not  procured  a  license.  From  an 
order  sustaining  a  demurrer  to  the  Indict- 
ment, the  commonwealth  appeala    Affirmed. 

N.  B.  Hays,  C.  H.  Morris,  and  Jno.  L. 
Lovett,  for  the  Commonwealth.  J.  0.  Flour- 
noy  for  appellee. 
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NUXN,  J.  The  appellee  was  Indicted  by 
the  grand  Juiy  of  McCracken  county,  char- 
ging him  with  the  offense  of  transacting  bnsl- 
uess  for  an  investment  company,  which  com- 
pany had  not  procured  the  requisite  license. 
Omitting  the  formal  parts,  the  indictment 
reads  as  follows:  "The  grand  Jurors  of 
the  county  of  McCracken,  in  the  name  and 
by  the  authority  of  the  commonwealth  of 
Kentucky,  accuse  H.  H.  Loving  of  the  offense 
of  acting  as  an  officer  and  agent  of  an  in- 
vestment corporation  doing  business  in  this 
state  without  license  so  to  do;  committed 
in  manner  and  form  as  follows,  to  wit: 
The  said  H.  H.  Loving  in  the  said  county  of 
McCracken  on  the  23rd  day  of  September, 
1905,  and  within  one  year  l>efore  finding 
this  indictment,  did  unlawfully  act  as  an 
officer  and  agent  of  the  People's  Home  Par- 
chasing  Company,  a  corporation,  doing  busi- 
ness in  this  state  and  what  Is  generally 
known  as  the  Investment  plan  and  with  its 
home,  or  principal  home  office  in  the  city  of 
Paducab,  Ky.,  and  as  such  officer  and  agent 
did  aid  and  assist  said  corporation  In  the 
transaction  of  its.  business,  whose  business 
it  was  to  place  and  sell  certificates,  l)ouds, 
debentures,  certificates  of  interest,  or  other 
Investment  securities  to  be  paid  for  by  the 
purchaser  on  the  partial  payment  and  in- 
stallment plan  and  providing  for  the  redemp- 
tion and  retirement  of  same  and  parts  there- 
of, or  any  part  thereof,  without  first  having 
and  procuring  a  license  from  the  Treasurer 
of  this  commonwealth  to  transact  such  busi- 
ness." The  court  sustained  a  demurrer  to 
this  indictment,  and  the  commonwealth  has 
appealed. 

It  is  provided  by  section  122  of  the  Crimi- 
nal Code  of  Practice  that  it  is  essential  that 
an  Indictment  contain  a  statement  of  the 
acts  constituting  the  offense  In  ordinary  and 
concise  language,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended.  The  defendant  is 
entitled  to  this,  that  he  may  prepare  to  meet 
the  charge  made  against  him  by  the  common- 
wealth. This  indictment  was  drawn  for  the 
violation  of  section  2223a,  Ky.  St  1903,  en- 
titled "Investment  Companies,"  which  pro- 
vides for  the  organization  of  such  companies 
for  the  purpose  of  conducting  the  business 
of  placing  or  selling  certificates,  bonds,  de- 
bentures, certificates  of  interest,  or  other 
investment  securities  of  any  kind.  Snbeec- 
tion  2  of  that  section  requires  such  com- 
pany to  procure  a  llcensa    Subsection  7  fixes 


the  license  fee.  Subsection  11  reads  as  fol- 
lows :  "Any  corporation,  company,  partner- 
ship or  association,  or  any  officer  or  agesxt  of 
same,  who  shall  attempt  to  place,  or  trans- 
act business  as  herein  defined,  when  the  cor- 
poration, company,  partnership  or  association 
has  not  license  to  do  so,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  there- 
of, shall  be  fined  not  less  than  five-hundred 
dollars  nor  more  than  one-thousand  dollars, 
for  each  offense." 

It  will  be  noticed  that  this  statute  requires 
the  company  or  corporation  to  obtain  the 
license.  And  it  is  alleged  in  the  indictment 
that  the  company  failed  to  procure  a  license. 
It  is  in  substance  alleged  in  the  Indictment 
with  reference  to  the  offense  of  appellee  that 
he  acted  as  an  officer  and  agent  of  the  oor- 
poratlon,  and  did  aid  and  assist  the  corpo- 
ration in  the  transaction  of  its  business,  and 
the  business  of  the  corporation  was  to  place 
and  sell  certificates,  bonds,  debentures,  certif- 
icates of  Interest,  or  other  investment  securi- 
tles.  We  are  of  the  opinion  that  this  in- 
dictment does  not  satisfy  the  requirements 
of  the  Code.  It  did  not  give  the  apjpellee 
a  statement  of  the  acts  constituting  the  offense 
with  sufficient  certainty  to  apprise  him  of 
the  particular  acts  that  the  commonwealth 
would  attempt  to  prove  to  show  his  guilt. 
If  the  commonwealth  expected  to  prove  that 
the  appellee  was  the  acting  president,  secre- 
tary, or  treasurer  of  the  corporation,  it  should 
have  been  alleged  In  the  indictment,  or  if 
an  ordinary  soliciting  agent,  whose  duty  it 
was  to  place  and  sell  securities,  bonds,  and 
other  things  named  in  the  statute,  then  it 
should  have  been  so  charged  in  the  indict- 
ment, giving  the  name  or  names  of  the 
person  or  persons  to  whom  he  sold  or  with 
whom  he  attempted  to  place  any  of  the  l>onds 
or  securities  named.  The  appellee  was  en- 
titled to  sufficient  certainty  In  the  description 
of  the  offense  to  understand  the  acts  the 
commonwealth  would  attempt  to  prove 
against  blm  to  enable  blm  to  preptiTe  his 
defense. 

Considering  the  charges  In  the  lndlctm«>t. 
it  was  impossible  for  the  appellee  to  know 
what  official  position  the  appellant  would 
attempt  to  prove  he  held  with  the  corpora- 
tion, or  to  whom  he  attempted  to  place  or 
sell  the  securities,  bonds,  debentures,  etc.,  for 
the  company. 

For  these  reasons,  the  Judgment  oC  the 
lower  court  is  affirmed. 
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COLIilNOS  et  aL  T.  OOLLINGS  et  aL 

(Oonrt  of  Appeala  of  Kentnckr.    March  28, 
1906.) 

1.  Down  — Oonvktahces  Bxtobk  liABXiAOc 
in  Frattd  ot  Won. 

On  the  iarae  whether  a  eonT«jaiice  waa  in 
fraud  of  the  wife'a  marital  righta,  it  appeared 
that  her  husband  before  hia  marriage  conveyed 
the  premlsea,  retaining  a  life  interest.  The 
deed  waa  recorded.  At  the  time  of  bis  marriage 
he  waa  in  poeaeaaion  of  the  premises.  There 
was  no  evidence  showing  that  at  the  time  of 
the  execution  of  the  deed  he  contemplated  mar- 
riage. Held,  that  the  conveyance  waa  not  in 
fraud  of  the  wife's  marital  rights. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent.  Dig.  Dower,  |  16.] 

2.  FSAUDUI.ENT  CONVSTAKOXS— PkBSORS  EN- 
TITLKD  TO  ASSXBT  IKVAUDITT— SUBBEQUXHT 
CLAIHAirrB. 

That  a  grantor  executed  a  deed  for  a  fraud- 
ulent purpose  doea  not  aifect  his  aubsequent 
creditors  or  persons  whose  claims  arose  subse- 
quent to  the  conveyance,  in  the  absence  of  a 
showing  that  be  also  contemplated  by  the  execu- 
tion of  the  conveyance  a  fraud  on  them. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  ||  631, 
632.] 

8.  Deeds— Dkutebt—Pbksuuftionb. 

Where  a  deed  appears  to  be  beneficial  to 
the  grantee,  and  the  grantor  has  caused  it  to 
be  recorded,  the  presumption  is  that  he  had  de- 
livered it  and  that  it  was  accepted  by  the  gran- 
tee. 

[Ed.  Note. — For  cases  in  point,  see  toL  16, 
Cent.  Dig.  Deeds,  {  680.] 

4.    SAIfB. 

A  father  conveyed  land  to  a  daughter  in 
taining  a  life  interest.  He  delivered  the  deed 
to  the  county  court  clerk  and  caused  it  to  be 
recorded.  It  was  left  by  him  in  the  clerk's  office. 
After  the  death  of  his  daughter,  her  hasoand 
subsequently  obtained  the  deed  from  the  cleric 
Held,  that  the  deed  was  delivered. 

[Bd.  NotSk — For  caaes  in  point,  see  voL  16, 
Cent.  Dig.  Deeds,  f|  ISfr-lSS.] 

Sl  Lixitatioh  or  AonoRS— ABSUKPnoR  bt 
Obantkjs  or  Qsartob's  Debts. 

A  provision  in  a  conveyance  which  imposes 
on  the  grantee  the  payment  of  certain  debts  of 
the  grantor,  creates  an  express  assumpsit,  an 
action  on  which  is  barred  oy  limitations  after 
five  years,  aa  between  the  grantee  and  the  gran- 
tor. 
6.  SUBBOOATIOR— VOI/URTABT    PATHENT. 

A  father  conveyed  land  to  a  daughter  in 
consideration  of  her  assumption  of  the  payment 
of  certain  of  hia  debts.  The  daughter  failed  to 
pay  the  debts,  and  the  father  after  five  years  bor- 
rowed money  from  a  third  person  and  uaed  the 
same  to  the  pay  the  debts.  Held,  that  the  third 
person  was  not  subrogated  to  the  lien  of  the  debts 
assumed  by  the  daughter;  there  being  no  legal 
obligation  existing  either  against  the  daughter 
or  the  land  conveyed  to  her. 

Appeal  from  Circuit  Court,  Shelby  County. 

'n^ot  to  be  officially  reported." 

Action  by  Mary  L.  CoUings  and  others 
against  Bllsba  Colllngs,  admlniatrator,  and 
otben.  From  «  Judgment  for  defendants, 
plaintiffs  appeal.    AfDrmed. 

Gilbert  &  Gilbert,  for  appellants.  WlUls  & 
Todd,  for  appellee  Alloway.  P.  J.  Beard, 
for  appellee  Walters. 

O'RBAB,    J.    Bllsba    Colllngs,    while    a 

widower,  In  1885  conveyed  to  his  unmarried 

daughter,  an  only  child,  who  was  then  living 

82S.W. 


wltb  blm,  certain  of  hia  lands,  retaining  a 
life  estate  therein  to  himself.  On  the  same 
day  that  the  deed  was  executed  by  the  grant- 
or he  delivered  It  to  the  county  court  cletk 
and  caused  It  to  be  recorded.  The  deed  was 
left  by  him  in  the  clerk's  office.  Within  a 
year  bis  daughter  married,  and  within  a  year 
after  her  marriage  she  died,  leaving  her 
infant  daughter,  appellee  Annie  C.  Alloway, 
her  only  heir.  Her  husband  survived  her 
and  is  yet  living.  Elisha  Colllngs  continued 
to  use  the  land  till  his  death.  In  the  mean- 
time he  bad  married  appellant  Mary  A. 
Colllngs,  and  had  executed  two  or  more  mort- 
gages on  the  land,  which  were  unpaid  at  his 
death,  which  occurred  in  1904.  In  this  suit 
to  settle  his  estate  his  widow  and  the  mort- 
gagees, as  well  as  some  other  creditors, 
attadt  the  deed  of  188S  to  his  daughter  upon 
two  grounds:  (1)  That  it  had  never  been 
delivered;  and  (X)  that  it  was  fraudulent 
and  void.  In  the  deed  of  1886  the  considera- 
tion recited  was  in  part  that  the  grantee 
should  pay  certain  named  debts  then  owing 
by  the  grantor.  One  of  the  mortgages  set  up 
in  this  case  was  executed  for  money  borrow- 
ed recently  by  decedent  Elisha  Colllngs,  part 
of  which  went  to  pay  one  of  the  debts  named 
in  the  deed.  This  mortgagee  contends  that 
he  should  be  subrogated  to  the  lien  created 
by  the  deed  in  favor  of  the  creditor  named, 
at  least  to  the  extent  that  the  mortgagee's 
means  went  to  pay  that  debt.  The  cir- 
cuit court  held  the  deed  to  be  valid,  and 
rejected  all  the  mortgages  as  Hens  upon 
the  land  embraced  in  the  deed  of  1886. 

The  widow  of  Elisha  Colllngs  bases  her 
attadc  on  the  deed  on  both  the  grounds 
named.  She  says  that  when  she  married 
decedent  (which  was  several  years  after 
the  deed  was  executed)  she  believed  he 
owned  all  the  lanid  in  fee  simple,  and  would 
not  have  married  him  otberwlse;  that  he 
was  in  the  actual  possession  of  the  land  as 
ostensible  owner;  and  that  be  concealed 
from  her  the  execution  of  the  deed  to  his 
daughter.  She  asserts  that  the  deed  was 
fraudulent  as  to  her,  in  view  of  her  early 
subsequent  marriage  to  decedent.  It  Is  not 
contended,  though,  and  does  not  appear  to 
be  a  fact,  that  when  the  deed  was  exe- 
cuted Elisha  Colllngs  was  then  even  acquaint- 
ed with  appellant  Mary  A.  Colllngs.  Cer- 
tain it  is  there  is  no  evidence  that  they 
then  contemplated  marrying.  The  previoub 
conveyance,  whatever  else  may  have  beeu 
the  motive  for  it,  cannot  be  said,  In  view 
of  that  condition,  to  have  been  In  fraud  of 
Mary  A.  Colllngs'  marital  rights.  The  deed 
was  on  record  where  it  should  have  been 
recorded,  and  was  constructlTe  notice  to  her, 
as  to  everybody  else,  of  the  facts  It  recited. 
Elisha  Colllngs'  possession  was  not  In- 
consistent with  the  deed,  as  be  had  retain- 
ed a  life  estate.  His  possession  under  the 
circumstances  was  not  an  assertion  of  right 
or  title  Incompatible  with  the  existing  condi- 
tion of  the  title. 
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It  Is  contended,  In  addition,  tbat  EUsha 
OoIllngB  had  been  engaged  to  marry  another 
woman  at  the  time  the  deed  waa  executed 
to  his  danghter;  but,  baring  broken  the 
engagement  and  fearing  a  breach  of  promise 
suit  by  her,  he  had  executed  the  conveyance 
with  the  fraudulent  design  to  hinder  ana 
delay  her  in  the  collection  of  any  Judgment 
she  might  obtain.  There  Is  no  competent 
evidence  in  the  record  that  he  was  ever  en- 
gaged to  marry  the  other  woman,  or  tbat 
she  had  a  valid  cause  of  action  against  him. 
Nor,  bad  there  been  sncb  fraudulent  pur- 
pose on  his  part,  could  It  have  affected  subse- 
quent creditors,  or  persons  whose  claima 
aiXNSe  subsequent  to  tbat  occurrence,  nnless 
it  had  been  further  averred  and  proved 
that  he  also  contemplated  by  the  execution 
of  the  deed  a  fraud  upon  such  complainant. 
Rose  V.  Oampbell,  76  S.  W.  505,  26  Ky.  I*w 
Rep.  885.  Nothing  of  the  kind  la  shown  in 
the  record.  This  applies  equally  to  all  th« 
complainants,  the  appellants. 

While  acceptance  by  the  grantee  is  as 
essential  as  a  delivery  by  the  grantor,  to 
make  a  deed  convening  real  estate  effectual, 
when  the  deed  appears  to  be  beneficial 
to  the  grantee,  and  the  grantor  has  caus- 
ed it  to  be  recorded,  the  presumption  Is 
that  he  has  delivered  it,  and  that  It  waa 
accepted  by  the  grantee.  Young  y.  Mil- 
ward,  109  Ky.  123,  68  S.  W.  582,  698;  Boyd 
V.  Bethel,  9  S.  W.  417,  10  Ky.  Law  Rep. 
470;  Bunnell  v.  Bunnell,  111  Ky.  577,  64 
S.  W.  420,  66  S.  W.  607;  Jones  v.  Hightower, 
107  Ky.  6,  52  8.  W.  826;  Shoptaw  v. 
RIdgeway,  22  Ky.  Law  Rep.  1495,  60  S.  W. 
72S;  Colyer  v.  Hyden,  94  Ky.  180,  21  8.  W. 
868;  Waller  v.  Logan's  Heirs,  5  B.  Mon. 
621.  After  the  death  of  the  grantee,  and 
while  EUsha  CoIUngs  was  still  alive,  the 
husband  of  appellee  returned  to  Kentucky 
(they  had  removed  to  Missouri  directly 
after  their  marriage)  on  a  visit  to  hlB  father- 
in-law.  On  that  visit  he  went  to  the 
clerk's  office  at  ShelbyvlUe,  when  the  clerk 
delivered  to  him  the  recorded  deed  In  his 
deceased  wife's  favor.  Had  anything  been 
lacking  before,  we  think  this  would  have 
completed  the  acceptance,  in  view  of  the 
authorities  cited  above. 

While  it  is  true  the  deed  imposed  on  the 
grantee  the  payment  of  the  debts  named  In 
It,  which  became  thereby  a  lien  on  the 
land  In  favor  of  the  respective  creditors 
to  whom  owing.  It  was  an  express  assumpsit, 
barred  by  limitation  after  five  years,  so  far 
as  the  grantee  was  concerned,  although  as 
between  the  original  debtor,  Bllsha  Col- 
lings,  and  his  creditors,  the  debts  may  not 
have  been  barred.  When  the  debts  became 
outlawed,  so  far  as  they  affected  the  grantee, 
the  Hen  was  likewise  discharged.  It  was 
not  competent  for  EUsha  ColUngs  and  his 
creditors  by  any  subsequent  agreement  be- 
tween themselves  to  prolong  the  lives  of 
these  debts,  so  as  to  affect  Mrs.  AUoway 
or    ber    land,    without    her    consent    So, 


when  about  15  years  after  her  death  BUsba 
ColUngs  paid  off  one  of  the  debts  named  in 
the  deed  to  his  daughter,  it  was  a  voluntary 
act  so  far  as  she  was  concerned,  and  raised 
no  Implication  on  her  part  to  repay  It,  even 
had  she  been  then  alive,  as  it  had  been  long 
since  barred  by  limitation.  It  la  not  true, 
therefore,  that  appellant  Bell  (subsequent 
mortgagee)  was  entitled  to  be  subrogated 
to  the  lien  debt  assumed  by  Mrs.  Alloway 
and  which  his  money  discharged,  for  the 
reason  that  there  was  no  such  legal  obliga- 
tion then  existing  against  either  her  estate 
or   her  land. 

EUsha  CoUings  held  the  91-acre  tract  of 
land,  two-thirds  in  fee  simple  as  purchaser, 
and  one-third  (his  deceased  wife's  share)  as 
tenant  by  the  curtesy,  as  adjudged  by  the 
circuit  court 

Judgment  affirmed  on  original  and  crou 
appeaL 


SOUTHERN    BX.    CO.  IN  KENTUCaKT    v. 
THOMAS. 

(Court    of   Appeals    of    Kentucky.    April    11, 
1906.) 

MABTEB  and  SEBVART— SKBVART'S  IVTUKOB— 
GONTBLBUTOBT  NBOLIOKNOK. 

Where  a  laborer  employed  by  a  railroad 
found  it  necessary  in  the  discharge  of  his 
duties  to  cross  certain  tracks,  which  were  ob- 
structed by  a  train  of  cars,  and  he  was  inJnred 
by  the  train  moving  while  he  was  attempting 
to  climb  between  cars,  he  was  guUty  of  con- 
tributory negligence. 

Appeal  from  Circuit  Court  Anderson  Ooun- 

"Not  to  be  officially  reported." 

Action  by  William  Thomas  against  the 
Southern  Railway  Company  In  Kentucky. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Humphrey,  Hlnes  &  Humphry  and  Willis 
&  Todd,  for  appellant  Cteo.  A.  Williams 
and  Chas.  Carroll,  for  appellee. 

HOBSON,  a  J.  Appellee,  William  Thom- 
as, was  in  June,  1904,  a  laborer  In  the  service 
of  the  Southern  Bailway  in  Kentucky,  in 
Its  yards  at  Lawrenceburg,  working  under 
a  boss  named  Adams.  He  was  directed  by 
Adams  to  go  to  the  office  and  tell  a  man 
there  to  send  a  rake.  Whoi  Thomas  got  to 
the  depot  l^o  received  Information  tbat  the 
man  was  at  the  office  on  the  opposite  side 
of  the  railroad  tracks.  A  foot  crossing  about 
2%  feet  wide  ran  across  the  tracks  from 
the  depot  over  to  this  house,  and  there  was 
placarded  on  a  post  a  notice  from  the  super- 
intendent that  this  crossing  must  not  be  ob- 
structed, but  at  the  time  referred  to  they 
were  loading  some  lambs  from  the  stock  pen 
Into  some  cars  just  above.  The  engine  stood 
beyond  the  stock  pen.  The  car  into  which 
they  were  loading  the  lambs  was  at  the  chute, 
two  or  three  cars  being  between  it  and  the 
engine,  and  below  this  car  there  were  two 
other  cars  standing  on  the  track  which  ob- 
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stmcted  the  crossing  referred  to.  Tbomas 
saw  that  the  car  at  the  cattle  chute  was  not 
more  than  half  loaded,  and  supposed  that 
the  car  would  stand  there  until  it  was  loaded. 
There  was  a  space  of  8  or  10  Inches  between 
this  car  and  the  one  behind  It  So  he  climbed 
OTer  the  bumpers  and  went  over  to  the  freight 
oflSce.  Not  finding  his  man  there,  he  under- 
took to  return  as  he  had  gone  over,  but, 
just  as  he  got  upon  the  bumpers  between 
the  cars,  the  cars  moved  back,  catching  bis 
ankle  and  mashing  it  badly.  None  of  the 
railroad  men  knew  that  he  was  there.  The 
cars  only  moved  about  18  inches.  The  move- 
ment of  the  cars,  according  to  the  proof,  was 
not  due  to  a  movement  of  the  engine,  but 
simply  to  the  fact  that  the  brakes  were  not 
sufficiently  set  to  hold  them  stilL  The  de- 
fendant- asked  a  peremptory  instruction, 
which  the  court  refused  to  give,  and  in  effect 
told  the  jury  that  tbe  plaintiff  in  the  dis- 
dtarge  of  his  duty  bad  a  right,  if  be  could 
do  so  safely  by  the  use  of  ordinary  care,  to 
Iiass  between  the  cars,  and  that  it  was  the 
duty  of  the  defendant's  agents  to  give  some 
signal  or  notice  of  the  moveqient  of  the  car 
before  moving  it,  and  to  have  it  properly 
braked.  The  Jury  found  for  the  plaintiff  to 
the  sum  of  1500,  and  the  defendant  appeals. 
If  the  trato  had  been  cut  to  two,  so  as 
to  leave  the  crossing  unobstructed,  and  the 
platotiff  had  been  Injured  while  using  the 
crossing  under  the  Implied  tovltotlon  thus 
held  out,  the  tostruction  of  the  court  would 
have  been  proper.  In  that  state  of  case  the 
rule  laid  down  by  this  court  to  L.  &  N.  B. 
B.  Ca  V.  Lowe,  80  S.  W.  768,  26  Ky.  Law 
Bep.  2317,  6,'^  L.  R.  A.  122,  would  have  been 
applicable;  but  that  Is  not  the  case  we  have. 
While  tbe  cars  were  not  coupled  at  tbe  potot 
where  the  platotiff  undertook  to  climb  over, 
there  was  only  a  space  of  8  or  10  Inches  be- 
tween them,  and  this  was  some  26  or  30  feet 
from  the  crossing.  There  was  nothing  to 
the  situation  from  which  an  tovltotlon  to 
cross  between  the  cars  at  that  potot  could  be 
implied,  and  there  was  nothing  from  which 
toose  to  charge  of  the  cars  should  have  an- 
ticipated that  anybody  would  go  between 
the  cans  there.  If  a  person  who  was  to  no 
way  connected  with  the  road  had  gone  up 
to  the  stotlon  on  bustoess  with  it,  and  had 
dlmbed  between  these  cars  for  the  purpose 
of  getting  over  to  the  ofiSce,  and  had  been 
hurt  Just  as  the  platotiff  was,  it  could  not 
be  malntatoed  that  the  company  would  be 
liable  to  him.  In  such  a  stote  of  case,  though 
there  on  bustoess,  he  would  be  at  a  place 
where  he  had  no  right  to  be,  and  where  his 
presence  was  not  reasonably  to  be  antici- 
pated. Tbe  engtoe  attoched  to  these  cars 
was  In  plato  view,  and  every  one  who  sees 
a  trato  of  can  with  an  engtoe  attoched  must 
know  that  they  are  liable  to  move,  and  that 
It  Is  hazardous  to  go  between  them.  The 
fact  that  the  plaintiff  was  to  the  employ  of 
the  railroad  company  gives  him  no  better 
standing  to  court  than  if  he  had  been  to  the 


employ  of  some  third  person,  who  had  sent 
him  up  there  to  get  a  rake.  The  fact  that 
he  was  sent  after  a  rake  gave  bim  no  right 
to  get  between  these  cars.  He  had  no  more 
right  to  get  upon  them  than  If  he  had  not 
been  In  the  employ  of  the  railroad  company 
at  all.  While  he  was  not  a  trespasser  upon 
the  grounds  of  the  company,  he  took  the 
risk  when  he  undertook  to  climb  between 
the  cars  of  the  train.  If  a  person  Intendtog 
to  take  passage  on  the  trato  had  done  the 
same  thing,  and  had  been  hurt,  if  he  would 
not  be  held  a  trespasser,  it  would  be  held 
that  he  was  at  a  place  where  he  had  no 
bustoess  to  be,  and  that  he  took  the  risk.  L. 
&  N.  B.  B.  Co.  T,  Hocker,  111  Ky.  707,  64 
&  W.  638,  68  S.  W.  119;  Kendall  v.  L.  & 
N.  B.  R.  Co.,  76  S.  W.  376,  26  Ky.  Law  B^. 
793.  On  the  platotifTs  own  testimony,  the 
court  should  have  Instructed  the  Jury  to  find 
for  the  defendant 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


BBANN  V.  FALMOUTH  BIVBBSIDB  QEM- 
BTBBY  00. 

(Court    of    Appeals    of    Eentocky.    April    12, 
1906.)  -*        *-       "^ 

VKNDOB   ANn    PtJBOHASKB  —  CONTBAOT  —  PAT- 

itKNT  o»  Pbiob— Mode  ojt  Payimni. 

A  contract  between  the  ownera  of  land 
and  a  cemetery  company  recited  that  tbe  land 
had  been  sold  to  the  company  and  that,  while 
the  deed  recited  a  consideration  of  $1,000,  no 
part  of  the  money  had  been  paid,  and  that  the 
vendors  were  to  be  appointed  a  committee  to 
act  for  the  company  and  to  plat  the  land  and 
sell  lots,  and  that  their  appointment  should  not 
be  revoked  nntil  they  had  been  tally  paid  the 
purchase    price;     that    the   ground    purchased 

must  pay  the  whole  enenses  upon  that  por- 
tion of  the  cemetery,  *  •  •  and  they  are 
to  have  all  proBt,  if  any."  Held,  that  the 
-contract  meant  that  the  vendors  had  authority 
to  sell  and  retain  tbe  proceeds  until  the  pro- 
ceeds of  sales  amounted  to  $1,000,  and  that  the 
cemetery  was  entitled  to  toe  surplus  land. 

Appeal  from  Circuit  Court,  PouUeton 
County. 

"Not  to  be  officially  reported." 

Action  by  the  Falmouth  Biverslde  Ceme- 
tery Company  against  J.  J.  Brann  and  an- 
other. From  a  judgment  In  favor  of  plato- 
tiff, defendant  Brann  appeals.    Affirmed. 

'  Jno.  H.  Barker,  for  appellant  Leslie  T. 
Applegate,  for  appellee. 

HOBSON,  a  J.    On  September  13,  1889, 

the  following  written  contract  was  entered 
Into  between  the  Falmouth  Riverside  Ceme- 
tery Company  and  O.  A.  Bobbins  and  J.  J. 
Brann:  "Whereas,  O.  A.  Bobbins  and  J.  J. 
Brann  have  this  day  sold  to  the  Falmouth 
Biverslde  Cemetery  Company,  of  Falmouth, 
about  ten  acres  of  land  adjoining  said  Biver- 
slde Cemetery,  and  the  deed  conveying  re- 
cites a  consideration  of  $1,000  and  ac^no'^l- 
edges  the  receipt  of  it,  when  in  fact  no 
money  has  actually  been  paid  by  said  corn- 
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panj  for  saM  land:  Therefore,  the  effect 
of  this  writing  Is  to  enter  Into  a  contract 
between  Bald  company,  of  the  first  part, 
and  said  Bobbins  and  Brann,  of  the  second 
part,  whereby  said  Bobbins  and  Brann  are 
to  be  appointed  by  said  company  a  commit- 
tee to  act  for  the  company,  and  they  are  to 
hare  sorveyed  and  platted  all  of  said  ground 
purchased  from  them,  In  accordance  with 
the  fourth  section  of  the  company's  charter, 
approved  by  the  General  Assembly  of  Ken- 
tudcy  April  1,  18^  and  as  such  committee 
tber  are  to  sell  and  di^ose  of  the  lots  so 
laid  off  as  soon  as  practicable,  and  apply 
the  proceeds  arising  from  such  sales  to 
the  purchase  price  of  said  ground,  and  the 
order  of  their  appointment  shall  never  be 
revoked  until  they  are  fully  paid  the  amount 
of  said  purchase  price,  over  and  above  what 
th^  may  expend  under  said  section  4  of 
the  diarter.  They  are  to  defray  all  neces- 
sary expenses  upon  said  division,  and  If 
they  fall  to  reallee  upon  said  ground  as 
much  as  the  price  recited  In  the  deed,  the 
company  will  not  be  bound  to  them,  or  In 
any  way  be  liable  to  them  for  any  sum  what- 
ever*. In  other  words,  the  ground  purchased 
from  them  must  pay  the  whole  expenses 
upon  that  portion  of  the  cemetery,  and  it 
Is  incnmbent  upon  said  Bobbins  and  Brann 
to  make  It  do  so,  and  they  are  to  have  all 
profit;  if  any.  On  the  southeast  comer  of 
tliis  subdivision  there  Is  4.69  square  polea^ 
heretofore  conv^ed  to  W.  W.  Clarke  by 
John  w.  BobbLns,  to  wbldi  this  writing  does 
In  no  way  apply.  Beference  Is  also  made  to 
the  one  acre  on  the  nc»:thwest  comer  of  said 
subdivision  named  In  the  deed  from  Bobbins 
and  Brann  to  this  company  for  a  public 
burying  ground,  over  which  the  company 
\B  to  take  control  and  pay  all  expenses  that 
may  hereafter  occur  upon  same,  so  that 
said  one  acre  shall  not  hereafter  be  of  any 
expense  to  said  Bobbins  and  Brann.  At 
any  time,  in  case  of  death  or  resignation, 
the  company  will  appoint  on  said  committee 
as  they,  or  their  personal  representatives,  or 
either  of  them,  may  direct" 

Bobbins  and  Brann  caused  about  half  of 
the  tract  of  land  to  be  cut  up  into  lots  and 
sold;  the  most  desirable  portion  of  them, 
15  or  20  lots,  being  still  unsold.  After  this 
Bobbins  died.  In  September,  1900,  the 
cemetery  company  filed  this  action  against 
Broim  and  J.  E.  Bohannon,  as  the  executor 
of  Bobbins,  alleging  that  enough  lots  had 
been  sold  to  pay  the  (1,000,  with  interest 
and  cost  of  laying  out  the  lots.  It  prayed 
a  settlement,  and  that,  if  enough  lots  had 
not  been  sold  to  pay  Bobbins  and  Brann, 
a  sale  be  made  of  enough  to  pay  them  and 
that  the  remainder  of  the  land  be  adjudged 
to  It  Bohannon,  as  the  executor  of  Bob- 
bins, filed  an  answer,  which  he  made  a  cross- 
petition  against  Brann,  charging  that  Brann 
had  collected  all  the  money  for  the  lots 
that  were  sold  and  had  made  no  settlement 
He  prayed  that  a  settlement  be  made,  and 


for  Judgment  agidnst  Brann  for  his  part  of 
the  money.  Brann  answered,  setting  oat 
the  fact  that  lots  had  been  sold  to  the  value 
of  $l,085k  but  that  of  this  only  (477  had  been 
paid.  He  also  charged  'that  he  had  paid 
out  considerable  sums  for  clearing  the  land, 
laying  oCT  the  lots,  staking  them  out,  fencing 
the  land,  and  the  like.  Brann  gave  his  dep- 
osition In  the  case,  and,  no  other  proof 
being  taken,  the  court  appointed  a  commis- 
sioner to  lay  off  into  lots  the  unsold  land. 
The  commissioner's  report  laying  on.  the 
land  into  lots  having  been  filed  and  con- 
firmed, and  the  case  being  submitted  fpr 
Judgment,  it  was  adjudged  that  the  defend- 
ants Brann  and  BohanncMi,  as  executor  of 
Bobbins,  had  the  right  to  sell  enou(^  of  the 
lots  to  pay  them  the  sum  of  $1,000,  with 
interest  from  September  18,  1889,  together 
with  the  cost  of  having  the  land  surveyed 
and  laid  off  into  lots;  that  when  they  have 
sold  that  amount  of  lots,  their  interest  in 
the  land  and  right  to  sell  any  more  lots 
ceases;  that  the  cemetery  company  is  the 
owner  of  all  the  land  above  that  required  to 
raise  the  amount  going  to  Brann  and  Bohan- 
non, as  executor,  fixed  by  the  Judgment;  and 
that  Brann  and  Bohannan,  as  executor,  are 
each  entitled  to  one-half  of  the  $1,000,  with 
interest  The  defendants  were  wdered  to 
report  the  lots  sold  by  them,  or  either  of 
them,  and  the  expense  incurred  in  survey- 
ing and  laying  the  land  off  into  lots.  From 
this  Judgment  Brann  appeals. 

The  rights  of  the  parties  are  fixed  by  the 
contract  above  quoted.  The  testimony  of 
Brann  as  to  how  he  came  by  the  property  or 
as  to  what  titie  he  had  to  It  is  Immaterial. 
He  testifies  that  he  had  bought  the  land  at  an 
execution  sale  made  by  the  sheriff,  who  bad 
levied  on  it  as  the  property  of  Bobbins.  But 
it  la  immaterial  now  what  rights  be  and  Bob- 
bins had  in  the  land  before  the  contract  was 
made.  They  fixed  their  mutual  rights  by 
the  contract,  which  entitles  them  to  $1,000 
out  of  the  land,  to  be  shared  equally  by 
them.  No  expense  Incurred  by  Brann  about 
the  land  previous  to  the  making  of  the  con- 
tract can  be  considered  for  the  snme  reason, 
for  the  contract  does  not  provide  for  any 
such  expense.  Any  necessary  expenses  In- 
curred by  Brann  thereafter  in  keeping  the 
land  cleared  or  protecting  It  by  fence,  bo 
that  the  scheme  could  be  carried  out  he 
may  have  credit  for.  The  land  had  to  be 
kept  clear  and  had  to  be  kept  Inclosed  If 
the  lots  were  to  be  used  for  cemetery  par- 
posea  If  Brann  used  the  land  by  calti- 
vaUng  it,  he  must  account  for  the  reaaon- 
able  value  of  such  use.  Brann  and  Bo- 
hannan, as  executor,  are  entitied  to  have 
the  $1,000,  with  interest,  and  the  necessary 
expenses  Incurred  in  laying  off  the  lots,  or 
In  preparing  them  for  sale,  or  other  nec- 
essary expenses  in  carrying  out  the  contract. 
The  remainder  ot  the  land  belongs  to  tb« 
cemetery  company.  The  court  has  not  y«t 
made  a  settlement  between  the  cemetery 
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company  and  Brann  and  Bohannan,  as 
executor,  or  between  Brann  and  Bobannan, 
as  executor.  In  making  this  settlement,  the 
court  will  proceed  upon  the  principles  we 
bave  laid  down.  Tbe  Judgment  o'  the  conrt, 
which  determines  tbat  tbe  cemetery  com- 
pany is  entitled  to  the  surplns  land,  is  cor- 
rect; for.  If  tbe  contract  does  not  mean  this, 
tben  tbe  cemetery  company  got  nothing  by 
tbe  deed  or  tbe  contract.  Bobbins  and 
Brann  by  tbe  contract  are  to  bare  authority 
to  sell  tbe  lots  and  apply  tbe  proceeds  to 
tbe  purchase  price  of  tbe  ground;  this 
autborlty  not  to  be  revoked  until  they  are 
fully  paid  tbe  amount  of  tbe  purchase  prlca 
But  by  necessary  implication  tbe  authority 
to  sell  may  be  reyoked  by  the  company  when 
tbe  pnrcbase  price  bas  been  i>ald.  In  other 
words,  tbe  authority  to  them  to  sell  Is  only 
an  antbority  to  sell  to  pay  tbe  pnrcbase 
price.  They  are  not  authorized  to  sell  tor 
any  other  purpose  tban  to  pay  tbe  purchase 
price  and  tbe  necessary  expenses.  When 
tbese  are  paid,  tbelr  antbority  to  sell  ends. 
Tbe  claose  in  tbe  contract  In  which  tbe  writ- 
er undertakes  to  explain  what  he  bas  jnst 
said  simply  means  that  tbe  land  is  to  pay 
tbe  pnrcbase  price  and  all  tbe  expenses,  and 
when  It  provides  tbat  Bobbins  and  Brann 
are  to  bave  all  profit  tbe  meaning  is  that 
tbey  are  to  have  ail  tbe  profit  on  what  they 
■ell  over  and  above  the  expenses.  This 
clause  does  not  enlarge  tbe  power  to  sell 
which  was  given  by  tbe  preceding  clause. 
If  it  bad  been  intended  that  tbe  cemetery 
company  was  to  bave  no  interest  In  tbe  land, 
and  that  Brann  and  Bobbins  might  sell  It 
all,  without  regard  to  tbe  amount  it  brought, 
tben  It  was  meaningless  to  express  in  tbe 
contract  and  in  tbe  deed  tbe  consideration 
of  $1,000,  and  to  provide  tbat  tbey  might  sell 
the  lots  and  apply  the  proceeds  to  tbe  pur- 
chase price.  If  the  meaning  was  tbat  tbey 
bad  nnrestricted  power  to  sell,  tben  a  large 
part  of  the  contract  might  have  been  omit- 
ted altogether,  and  a  very  short  and  simple 
provision  used  In  lieu  of  it  In  construing 
a  contract,  the  conrt  must  give.  If  possible, 
some  effect  to  all  its  provisions,  and  all  of 
them  must  be  read  together,  Tbe  contract 
contemplated  tbat  the  lots  were  to  be  sold 
as  soon  as  practicable.  It  did  not  con- 
tenoplate  tbat  tbe  arrangement  was  to  run 
on  indefinitely  and  could  never  be  closed  up. 
The  Judgment  of  the  circuit  court,  in  so 
far  as  it  adjudges  to  tbe  cemetery  company 
the  surplus  land,  is  correct;  and,  tbis  being 
the  only  matter  presented  for  decision  at  the 
time  of  tbe  Judgment,  the  same  is  affirmed. 


SINGEB  MFG.  CX). 
April    19, 


CAULAHAN,  Sheriff,  v. 

(Court    of    Appeals    of    Kentucky. 
1900.) 

L  Taxation— Pkbsonaitx  —  Statxttort  Pbo- 
VUIOKS— Befkai.. 

Acts  18M,  p.  212,  c  95,  as  amended  by 
Acts  1900,  p.  ^,  e.  10,  relative  to  the  taxation 
of   personal  property,    was    repealed   by    Gen. 


eral   Bevenne  Law  Mardi  29,    1902,  kioorpo- 

rated  in  Ky.  St  1903,  p.  1414,  regulating  ftt  a 

general  way  the  whole  subject  of  revenns  and 

taxation. 

2.  Same  — Moiss   akd   Mobtoaoks  —  Whsbb 

In  Ky!  St  1903,  I  4039.  declaring  that 
it  shall  be  the  dnty  of  all  persons  owning  any 
real  or  personal  property  to  list  the  property 
for  taxation  with  the  county  clerk  of  the  Coun- 
ty where  the  property  is  located,  etc.,  the 
words  "any  real  or  {Mrsonal  property"  are  to  be 
read  in  connection  with  other  words  in  Uie 
section,  and  refer  to  things  of  like  character  to 
those  named;  and  notes  and  mortgages  on  prop- 
erty in  the  state,  but  which  notes  and  morteages 
are  kept  in  another  state,  are  not  taxable  In 
the  county  where  the  mortgaged  proper^  is 
situated. 

[Ei.  Note. — For  cases  in  point  see  voL  46l 
Cent  Dig.  Taxation,  f  {  190-196.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  officially  retorted." 

Action  by  the  Singer  Manufacturing  Oonr 
pony  against  Ed.  Callahan,  as  sberlff.  lodg- 
ment for  plaintiff,  and  defendant  apiteals. 
Affirmed. 

N.  B.  Hays,  C.  H.  Morris,  and  Haselrigg, 
Cbenault  &  Hazelrigg,  for  appellant  Kelly 
KoBh,  for  appellee^ 

HOBSON,  O.  J.  This  proceeding  was  In- 
stituted In  tbe  Breathitt  county  court  by  the 
Singer  Manufacturing  Company  under  sectlOB 
4250,  Ky.  St  1903,  npon  the  ground  that  it 
was  erroneously  charged  with  tbe  tax  upon 
certain  notes  and  mortgages  amounting  to 
$4,126.  Tbe  county  court  refused  to  make 
tbe  correction;  but  on  appeal  to  tbe  circuit 
court  Judgment  was  entered  In  favor  of  tbe 
company,  and  tbe  sheriff  apjpeals. 

Tbe  Singer  Manufacturing  Company  Is  an 
Ohio  corporation,  with  its  main  office  in  Cin- 
cinnati, Ohio.  It  bas  sold  by  its  agents  In 
Breathitt  county  a  number  of  sewing  ma- 
chines, and  held  notes  and  mortgages  against 
people  In  the  county  to  tbe  amount  of  $4,126. 
It  gave  in  all  its  tangible  property  in  tha 
county  to  tbe  assessor,  but  declined  to  give 
in  tbe  notes  and  mortgages,  on  tbe  gronnd 
tbat  tbey  bad  been  forwarded  to  tbe  main 
office  at  Cincinnati,  Ohio,  and  were  not  tax- 
able in  Breathitt  county.  The  assessor,  bow- 
ever,  included  them  in  bis  list  The  power  to 
correct  an  erroneous  assessment  is  expressly 
lodged  by  section  4250,  Ky.  St  1903,  in  tbe 
county  court,  and  the  right  of  appeal  from  all 
orders  of  tbe  county  court  under  tbe  section 
Is  conferred  by  it.  The  section  is  in  tbese 
words:  "Any  person  or  corporation  claiming 
to  be  erroneously  charged  with  any  tax  npon 
property  not  owned  by  them,  may,  at  any 
time  not  later  tban  next  regular  county  court 
after  they  have  received  notice  of  tlie  same, 
by  demand  made  upon  them  to  pay  tbe  tax, 
or  for  evidence  In  support  of  said  complaint 
to  tbe  county  court  of  tbe  county  In  which 
tbe  assessment  was  made;  and  If  said  court, 
after  due  consideration  of  tbe  evidence,  finds 
tbat  tbey  were  not  the  owners  of  tbe  property 
assessed.  It  may  correct  tbe  same  by  releasing 
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them  from  the  payment  of  the  tax  thereon ; 
and  it  shall  be  the  dat7  of  the  court  to  have 
the  property  immediately  listed  as  against 
the  rightful  owner  thereof.  County  courts 
shall  have  authority,  after  giving  notice  to 
the  sheriff  and  assessor,  to  correct  any  mere 
clerical  errors  in  the  assessment,  and  any 
correction  made  without  such  notice  shall 
be  void.  The  right  of  appeal  from  the  deci- 
sion of  the  court  as  herein  provided  shall 
bpply  to  all  final  orders  of  court  made  under 
this  section ;  and  it  shall  be  the  duty  of  said 
court  to  certify  its  action  to  the  Auditor  of 
Public  Accounts  and  sheriff,  as  provided  In 
said  preceding  section."  It  was  held  by  this 
court  In  Board  of  Councllmen  v.  Fidelity 
Safety  Vault  &  Trust  Company,  64  S.  W.  470, 
23  Ky.  Law  Rep.  908,  that  money  lent  by  a 
nonresident  in  this  state  or  due  to  him  In  this 
state  was  not  taxable  here,  as  the  Legislature 
had  not  provided  for  the  taxation  of  this 
class  of  property.  In  that  case  it  was  point- 
ed out  that  the  Legislature  might  give  such 
property  a  situs  and  provide  for  its  taxation, 
but  it  was  held  that  the  Legislature  had  not 
done  this.  That  case  has  since  been  follow- 
ed by  the  court 

The  learned  Attorney  Ooieral  calls  our 
attention  to  the  act  of  March  19,  1894  (see 
Acts  1894,  p.  212,  c.  95),  and  the  act  of  March 
19,  1900  amending  it  (see  Acta  1900,  p.  39, 
c.  10);  but  these  acts  were  repealed  by  the 
general  revenue  law  of  March  29,  1902  (see 
Ey.  St  1908,  p.  1414).  By  section  4039, 
Ey.  St  1908,  which  is  a  part  of  this  act, 
the  Legrislature  undertook  to  r^ulate  the 
entire  matter  covered  by  the  two  acts  referred 
to.  In  Morgan  v.  Southern  Lumber  Com- 
pany, 89  S.  W.  120,  28  Ky.  Law  Rep.  190,  the 
court  had  before  It  the  construction  of  the 
section,  and  held  that  the  statute  only  re- 
ferred to  personal  property  having  a  situs  In 
the  county,  and  did  not  change  the  rule  as  to 
where  Intangible  personal  property  Is  to  be 
assessed.  Upon  reconsideration  of  the  sub- 
ject we  are  satisfied  that  the  words  "any  real 
or  personal  property,"  In  the  section,  are  to 
be  read  In  connection  with  the  other  words 
of  the  section,  and  refer  to  things  of  lllie 
character  to  those  named  which  may  have  a 
local  situation.  There.  Is  nothing  in  the 
Statute  to  change  the  rule  theretofore  de- 
clared as  to  choses  of  action  held  by  a  non- 
resident of  the  state.  The  Legislature,  as 
shown  by  the  Attorney  General,  has  the 
power  to  tax  this  species  of  property  and  to 
prescribe  where  It  shall  be  taxed ;  that  is, 
whether  it  shall  be  taxed  at  the  residence  of 
the  debtor,  or  In  the  county  where  the  proper- 
ty lies  which  Is  mortgaged,  or  where  the  notes 
and  bonds  are  Itept  in  this  state.  The  tangi- 
ble property  of  a  nonresident  Is  taxable  In 
this  state  (Ayer  &  Lord  Tie  Company  v. 
Keown,  89  S.  W.  116,  28  Ky.  Law  Bep.  238, 
and  cases  dted) ;  but  until  the  Legislature 
provides  for  the  taxation  of  Intangible  proper- 
ty and  gives  it  a  Ritas,  It  Is  not  liable  to 
assessment. 

Judgment  affirmed. 


CALLAHAN,  Sheriff,  v.  DEAN  TIB  (30. 

(Court    of    Appeals    of    Kentucky.    April   Ift 
190&)  *        -       — 

Taxation— Absessicsnt  ov  PebboraIi  Pkofes- 
TT — Dmcbiptivb  List. 

Ky.  St  1903,  t  4039.  reqaires  owneia  of 
standing  trees  on  the  lands  of  anotlwr  In  any 
county  other  than  that  in  which  the  owner  re- 
sides to  file  a  descriptive  list  with  the  clerk  of 
the  county  where  it  is  located,  and  section  1400, 
subsec.  14,  provides  that  the  title  to  timber 
shall  pass  when  it  is  branded.  Held,  tliat  the 
statute  does  not  apply  to  all  standing  trees,  bat 
only  to  those  which  are  branded. 

Appeal  from  Circuit  Court  Breathitt  Coon- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Ed.  Callahan,  as  sheriff  of 
Breathitt  county,  against  the  Dean  Tie  Com- 
pany. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

N.  B.  Hays,  C.  H.  Morris,  and  Hacelrigg, 
Cbenault  &  Hazehrigg,  tor  appellant  Fleenor 
&  Patton,  for  appellee. 

HOBSON,  O.  J.  This  Is  a  proceeding  by 
the  sheriff  of  Breathitt  county  to  asseas  for 
taxation  in  Breathitt  county  against  ap- 
pellee the  Dean  Tie  Company  a  lot  of  stand- 
ing trees,  a  steam  sawmill,  and  a  lot  of  rail- 
road ties  and  lumber,  all  of  the  value  of 
(9,000.  The  circuit  court  dismissed  the  pro- 
ceeding, and  the  sheriff  appeals. 

As  to  everything  referred  to  In  the  state- 
ment except  the  standing  trees,  the  case  is 
governed  by  Morgan  v.  Southern  Lumber 
Ompany,  89  S.W.120.  28  Ky.  Law.  Rep.  190, 
The  Dean  Tie  Company  Is  a  Kentuclcy  cor- 
poration having  its  headquarters  in  Bredcin- 
rldge  county,  where  it  is  alleged  that  all  the 
IK«perty  was  given  In  for  taxation.  Appel- 
lant relies  on  sectlMt  4089,  Ky.  St  1903, 
which  Is  construed  In  the  case  referred  to. 
But  the  allegations  of  the  petition  are  not 
sufficient  to  bring  the  case  within  that  section. 
It  embraces  "standing  (branded)  trees  of 
any  Idnd  whatever."  We  must  grive  the  word 
"branded"  some  effect  The  statute  can  only 
mean  standing  trees  which  are  branded,  and 
must  be  read  in  connection  with  section  1409, 
Ky.  St  1903,  subsection  14  of  which  provides 
that  the  title  to  timber  shall  pass  when  it  is 
branded.  In  other  words,  the  statute  does 
not  apply  to  all  standing  trees,  but  only  to 
such  standing  trees  which  are  branded.  This 
shows  that  the  Legislature  did  not  have  in 
mind  In  this  section  all  personal  property, 
but  only  certain  classes  of  property  which 
have  a  situs  and  some  degree  of  permanotce; 
for  It  Is  well  known  that  It  is  common  to  buy 
trees  and  brand  them  when  the  pnrehastf 
expects  to  hold  them  Indefinitely.  It  is  not 
alleged  in  the  petition  here  that  the  trees  re- 
ferred to  are  branded.  On  the  contrary.  It 
is  alleged  In  the  answor  that  they  were 
bought  with  a  view  to  their  Immediate  sever- 
ance from  the  land.  It  Is  not  alleged  that 
the  steam  sawmill  Is  a  stationary  milL 

Judgment  affirmed. 
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BROWN'S   ADM'R  r.  CINCINNATI,  N.  O. 
&  T.  P.  ET.  CO. 

(Coort    of    Appeals    of    Kentnckr.    April    19, 
100&) 

1.  I>KATR—AcnoRS— Pleading. 

In  an  action  for  vrongful  death,  it  waa 
□nnecessary  for  plaintiff  to  aver  tliat  ttie  de- 
ceased did  not  know  or  could  not  know  of  the 
danger  resulting  in  his  death  by  the  use  of 
ordinary  care  on  his  part. 

[Eld.  Note. — For  cases  in  point,  see  vol.  IB, 
Gent.  Dig.  Death,  |f  60,  62.] 

2.  Maoteb   and    Bksvant — Death   or    Sebv- 

ANT— ASSnCPTION     OF    RISK— PLEADING. 

In  an  action  for  the  death  of  a  brakeman, 
a  petition  alleging  that  the  brakeman  was  re- 
quired to  uncouple  and  switch  and  move  cars 
on  a  treatie  80  to  80  feet  high,  and  that  by 
reason  of  the  company's  iiegligence  in  failing 
to  place  guard  rails  on  the  trestle  he  fell,  while 
in  the  discharge  of  his  duties  as  a  brakeman, 
and  was  killed,  does  not  show  that  he  assumed 
the  risk,  so  as  to  render  tiie  petition  demurra- 
ble on  that  ground. 

Appeal  from  Clrcatt  Court,  Pulaski  Coun- 
ty. 
"Not  to  be  ofDclally  reported." 
Action  by  James  G.  Brown's  adminis> 
trator  against  the  Cincinnati,  New  Orleans 
&  Texas  Paclflc  Railway  Company.  From 
a  Jndgment  in  favor  of  defendant,  plaintiff 
api>eals.    Reversed. 

W.  A.  Morrow  and  J.  W.  Colyar,  for  ap- 
pellant Jno.  Galvin  and  O.  H.  Waddle,  for 
appellee. 

HOBSON,  C.  7.  James  O.  Brown  was 
killed  while  In  the  service  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany as  a  brakeman  on  January  24,  1903. 
Elizabeth  Brown  qualified  as  bia  admlnis- 
tiatrlz  and  brought  this  suit  to  recover  for 
his  deatii.  The  circuit  court  sustained  a  de- 
murrer to  her  petition. 

The  material  part  of  the  petition,  omitting 
the  formal  averments,  is  as  follows:  "She 
states  that  at  the  time  James  G.  Brown  lost 
his  life  he  was  in  the  employment  of  said 
-defendant  as  a  brakeman  between  Somerset, 
Ky.,  and  Oakdale,  Tenn.,  and  was  required 
by  his  duties  as  such  brakeman  to  couple 
and  uncouple  cars  and  aid  in  switching  can 
at  any  and  all  points  between  said  stations. 
She  says  he  lost  his  life  at  a  point  on  the 
main  track  on  the  said  road  near  where  a 
spur  or  switch  runs  off  to  a  coal  mine,  from 
which  cars  were  taken  to  the  main  track  on 
the  defendants  road.  Now  she  avers  that 
at  the  said  point  the  brakeman  and  em- 
ployes of  the  said  company  were  required 
to  couple  and  uncouple  and  switch  and  move 
can  on  a  trestle  from  80  to  90  feet  high,  and 
In  doing  so  were  compelled  to  walk  on  a 
mmting  board  from  12  to  14  Inches  wide, 
and  she  avers  that  said  company  negligent- 
ly and  carelessly  failed  and  refused  to  place 
banisters  or  guard  rails,  or  protection  of  any 
kind,  on  the  outside  of  the  trestle  for  the  pro- 
tection of  its  employ^.  She  states  that  all 
employes  of  said  company  In  the  same  line 
of  service  aa  deceased  were  required  and 


compelled  to  perfonh  those  duties  <m  said 
trestle  or  be  discharged.  The  said  James  O. 
Brown,  while  in  the  discharge  of  his  duties 
as  a  brakeman  on  the  day  and  date  before 
set  out,  by  reason  of  the  negligence  of  said 
company  in  falling  to  properly  guard  and 
protect  said  trestie,  either  slipped  or  fell  from 
same  and  was  killed.  Now  she  avers  that 
the  death  of  said  decedent  resulted  from  the 
carelessness  and  negligence  of  the  defendant 
company  in  requiring  said  deceased  to  work 
In  a  dangerous  place,  so  known  by  it  to  be 
dangerous  and  whidi  by  the  use  of  ordinary 
care  it  could  have  known  to  be  dangerous, 
and  the  said  defendant  provided  unsafe  and 
Insecure  premises  for  Its  employes,  and  re- 
quired said  employes  to  work  thereon,  and 
by  reason  of  said  negligence  on  the  part  of 
said  company  and'  the  servants  of  the  said 
company  whose  duty  It  was  to  care  for 
and  maintain  the  track  and  equipment  of 
said  road,  the  deceased  lost  bis  life."  She 
also  filed  an  amended  petition,  which  is  In 
these  words:  "Now  comes  plaintiff,  and 
for  amendment  to  her  original  petition,  and 
adopting  all  and  singular  the  allegations 
thereof  as  part  hereof  as  fully  as  If  herein 
set  out,  states  that  the  train  on  which  de- 
ceased was  engaged  at  the  time  of  receiving 
his  injuries  was  partly  on  the  ground  and 
partly  on  the  trestle  set  out  and  described 
In  the  petition,  and  that  his  duties  at  the 
time  of  receiving  said  injuries  were  such  as 
to  necessarily  absorb  his  whole  attention 
and  leave  him  no  reasonable  opportunity  to 
look  for  defects.  She  further  avers  that  be 
was  Injured  while  It  was  dark  and  the  lights 
were  defective.  Wherefore  she  prays  as 
In  her  original  petition,  and  for  all  proper 
and  general  relief."  The  action  being 
brought  under  the  statute  to  recover  for  the 
loss  of  the  decedent's  life,  it  was  unneces- 
sary for  plaintiff  to  aver  that  the  deceased 
did  not  know  or  could  not  have  known  of 
the  danger  by  the  use  of  ordinary  care  on 
his  part  Lexington  &  Carter  County  Min- 
ing Co.  T.  Stephens'  Administrator,  104  Ky. 
604,  47  S.  W.  321;  Willie  v.  East  Tennessee 
Coal  Company,  84  S.  W.  1166,  27  Ky.  Law 
Rep.  335.  In  the  statutory  action  to  recover 
for  the  death  of  a  person,  this  Is  matter  of 
defense,  to  be  pleaded  by  the  defendant 

It  Is  Insisted  for  appellee,  however,  that 
there  Is  enough  In  the  petition  to  show  that 
the  decedent  knew  the  trestle  and  took  the 
risk.  While  there  are  statements  In  the  pe- 
tition from  which  It  would  seem  that  the 
pleader  anticipated  such  a  defense  would' 
be  made,  there  are  no  allegations  In  the  pe- 
tition of  facts  sufficient  to  make  the  petition 
demurrable  on  this  ground.  Although  the 
deceased  knew  the  trestle  was  there,  he  may 
have  acted  In  an  emergency  and  not  have 
known  that  he  was  on  the  trestle,  or  there 
may  be  other  facts  developed  taking  the  case 
out  of  ;the  ordinary  rule  that  the  servant  as- 
sumes the  known  risks  of  the  service.  The 
only  question  now  presented  Is  whether  tiiie 
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petition  states  a  cause  of  action.  We  think 
it  Bufflclently  charges  that  the  deceased  fell 
from  the  trestle  and  was  killed  by  reason 
of  the  negligence  of  the  defendant  We  on- 
ly determine  now  that  the  petition  states  a 
cause  of  action. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  petition. 

ORIENT  INS.  GO.  v.  X  A.  MBERS  &  SON. 

(Court   of   Appeals    of    Kentucky.     April    25, 
1906.) 

1,  Apfbazi— Pbksxntation  ojr  QTrKsrioKS  in 
LowBB  Cocsi— Motion  fob  Nbw  Tuai.. 

In  the  absence  of  motion  and  groonda  for 
a  new  trial,  there  is  nothing  for  the  appellate 
court  to  consider,  except  whether  pleadings 
stated  a  cause  of  action. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |  1650.] 

2.  Saxb— Conclusions  or  IiAW  and  Fao^- 
MonoN. 

In  an  action  on  insurance  policies,  tried 
by  the  court  where  there  was  no  motion  to 
have  a  separation  of  the  conclusions  of  law 
from  the  conclusions  of  fact,  no  separate  finding 
of  the  law  of  the  case,  and  no  exception  to 
the  conclusions,  the  appellate  court  cannot 
review  the  finding  of  the  trial  court  on  the 
law  of  the  case. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  £]rror,  i  3366.] 

Appeal  from  Circuit  Coort,  Hart  County. 

"Not  to  be  officially  reported." 

Action  by  J.  A.  Meers  &  Son  against  the 
Orient  Insurance  Company.  From  a  Judg- 
ment in  favor  ot  plalntlfls,  defendant  ap- 
peals.   Affirmed. 

C.  B.  Shield,  for  appellant  D.  A.  McCand- 
less,  for  appellees. 

PAYNTER,  J.  The  appellant  Issued  to 
appellees  two  policies  of  fire  Insurance,  one 
for  $1,000,  and  the  other  for  $800,  on  a  stock 
of  merchandise.  It  was  destroyed  by  fire. 
The  appellant  refused  to  pay  the  loss,  where- 
upon appellees  instituted  this  action  to  re- 
cover on  the  policies.  The  defense  relied 
upon  by  the  appellant  is  the  alleged  viola- 
tion by  appellees  of  the  "Iron-safe  clause"  In 
the  policy,  which  required  them  to  keep  an 
iron  safe,  together  with  an  invoice  of  stock, 
account  books,  cash  books,  etc.  It  pleaded 
that  their  failure  to  comply  with  this  clause 
of  the  policy  was  a  violation  of  a  warranty 
and  prevents  a  recovery  upon  the  policies. 
The  appellees  In  their  reply  pleaded  a  waiver 
of  the  clause  by  an  agent  of  the  appellant 
who  Issued  and  delivered  the  policies  to 
them.  The  reply  was  traversed.  Upon  the 
issues  thus  formed  the  law  and  facts  were 
submitted  to  the  court  and  It  gave  Judgment 
against  the  appellant  on  the  policies. 

An  earnest  argument  Is  made  by  the  at- 
torney for  the  appellant  that  the  "iron-safe 
clause"  of  the  policy  is  enforceable  and  that 
there  was  no  waiver  of  It  The  record  on 
this  appeal  does  not  raise  these  issnes  for 
review.    This  is  a  common-law  action,  and 


the  law  and  facts  were  submitted  to  the 
court  There  was  no  motion  and  grounds 
for  a  new  trial  entered.  Tl^eiv  was  no  mo- 
tion made  that  the  court  separate  its  con- 
clusions of  fact  from  Its  conclusions  of  law. 
In  the  absoice  of  motion  and  grounds  for  a 
new  trial,  there  is  nothing  before  the  court 
except  the  question  as  to  whether  the  plead- 
ings stated  a  cause  of  action.  Helm  t.  Coffey, 
80  Ky.  176 ;  Jenne  v.  MaUack,  41  S.  W.  11, 
19  Ky.  Law  Rep.  503 ;  Brown  v.  Bennett  102 
Ky.  522,  44  S.  W.  85 :  Beeler  v.  Sandidge,  49 
S.  W.  533,  20  Ky.  Law  Rep.  1581.  Tbe  plead- 
ings do  state  a  cause  of  action. 

As  there  was  no  motion  to  have  a  separa- 
tion of  the  conclusions  of  law  from  the  con- 
clusions of  fact  there  was  no  separate  find- 
ing of  the  law  of  the  case,  and  no  exception 
to  such  conclusion.  Therefore  this  court 
cannot  review  tbe  finding  of  the  court  upon 
the  law  of  this  case.  American  Mutual  Aid 
Society  V.  Bronger,  91  Ky.  406,  16  S.  W. 
1118.  It  may  be  added  that  there  was 
neither  a  bill  of  exceptions  or  an  attested 
transcript  of  the  evidence  here  in  the  case. 

The  Judgment  is  aMrmed. 


HAZBLRIGG  v.  BOARD  OF  OOUNCILMBN 
OF  CITY  OF  FRANKFORT. 

(Court   of    Appeals    of    Kentucky.    AprU    25. 
1906.) 

1.  MXTNICIPAI,  COBPOBATIONS  —  TOBTS  —  Ob- 
BTRUCTXONS   IN   STBEETS. 

Where  a  pile  of  rock  was  placed  partly 
in  a  street  at  5  o'clock,  and  plaintiff  was 
injured  by  driving  over  it  at  8  o'clock  the 
same  evening,  the  city  is  not  charged  with  no- 
tice of  the  obstruction,  so  aa  to  render  it  li- 
able for  the  accident 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Cent   Dig.  Municipal  Corporations,  f  1618.] 

2.  Sake— LiOHTiNO  Stbeetb. 

A  city  is  not  required  to  light  its  street? 
at  night  so  that  obstructions  of  which  it  has 
no  knowledge  may  be  seen  at  all  points  by 
persons  traveling  on  the  street 

[Ed.  Note. — For  cases  in  point  see  vol.  36. 
Cent  Dig.  Municipal  Corporations,  {   1656.] 

Appeal  from  Circuit  Court  Franklin  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Claude  S.  Hazelrigg  against  the- 
board  of  coundlmen  of  the  dty  of  Frank- 
fort From  a  Judgment  in  favor  of  defend- 
ant plaintiff  appeals.    Affirmed. 

B.  G.  Williams  and  Elwood  &  Hamilton,  for 
appellant  Greene  &  Van  Winkle,  for  appel- 
lee. 

HOBSON,  O.  J.  In  July.  1904,  Claude  8. 
Hazelrigg,  while  driving  In  a  trap  along 
Main  street  in  South  Frankfort  about  8 
o'clock  in  the  evening,  ran  over  a  pile  of 
rock,  which  turned  his  vehicle  over,  throwing 
him  out  The  horse  ran  off  and  broke  up  the 
vehicle,  and  he  himself  was  bruised  by  the 
fall.  He  brought  this  suit  to  recover  for  tbe 
injury  against  the  city.    At  tbe  conclusion  of 
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the  erldence  offered  by  him  the  court  per- 
emptorily Instructed  the  jury  to  find  for  the 
defendant,  and  he  appeals. 

The  pile  of  rock  was  In  part  on  the  side  of 
the  street  and  in  part  In  the  traveled  way. 
It  was  3  feet  high,  8  feet  wide,  and  11  feet 
long.  He  proved  by  one  witness  that  the  rock 
was  hauled  there  about  5  o'clock  that  eveu- 
iDg.  He  proved  by  several  other  witnesses 
that  they  saw  the  rock  there  about  5  o'clock 
that  evening.  No  witness  testifies  to  its  be- 
ing there  before  that  time,  although  a  number 
of  persons  who  lived  In  the  neighborhood 
were  examined,  and  would  reasonably  have 
known  of  so  large  a  pile  of  rock.  If  it  bad 
been  there  before.  The  testimony  of  George 
Salender  is  relied  on  to  show  that  the  rock 
was  there  before;  but,  after  examining  his 
testimony  carefully,  we  are  satisfied  from  his 
whole  evidence  that  he  means  to  say  that 
he  saw  the  rock  there  about  6  o'clock,  but  is 
unable  to  say  what  day  he  saw  It  His 
testimony  Is  In  no  sense  In  conflict  with  the 
other  witnesses  In  the  case. 

In  order  to  render  the  city  liable,  It  must 
be  shown  that  it  by  exercising  ordinary  care 
:oaId  have  known  of  the  existence  of  tbe 
obstruction  in  the  street  and  removed  the 
danger.  We  cannot  say  that  it  is  actionable 
neglect  for  tbe  city  to  fail  to  discover  in  three 
hours  an  obstruction  in  one  of  Its  streets 
caused  by  a  lot  of  rock  screenings  being 
dumped  there.  There  is  no  evidence  that  tbe 
city  knew  of  the  obstruction,  and  the  bare 
fact  that  it  had  been  there  for  three  hours 
is  not  sufficient  to  charge  it  with  liability. 
Canfleld  t.  Newport  (Ky.)  73  S.  W.  888,  24  Ky. 
Law  Rep.  2213;  Bell  v.  Henderson  (Ky.)  74 
S.  W.  206,  24  Ky.  Law  Rep.  2434;  Brell 
V.  Buffalo,  144  N.  T.  163,  38  N.  B.  977; 
Reed  v.  Detroit,  90  Mich.  204f  68  N.  W.  44 ; 
Djvis  V.  Omaha,  47  Neb.  836,  66  N.  W.  859 ; 
Warsaw  v.  Dunlap,  112  Ind.  576, 11  N.  E.  623, 
14  N.  B.  B68.  It  is  not  shown  that  the  street 
lights  were  not  burning,  nor  is  it  shown  that 
tbe  city  operated  tbe  lighting  plant.  It  is 
not  shown  that  the  lights  were  not  sufficient 
for  all  ordinary  purposes.  A  city  is  not  re- 
quired to  light  its  streets  at  night,  so  that 
obstructions  of  which  it  lias  no  knowledge 
may  be  seen  at  all  points  by  persons  traveling 
on  the  street.  No  system  of  lighting  streets 
that  we  know  of  has  yet  accomplished  this. 

Judgment  affirmed. 


AMERICAN  NAT.  BANK  v.  WARREN  DE- 
POSIT  BANK. 
(Court  of  Appeals  of  Kentacky.    April  25, 1906.) 
1.  Banks  and  Banking— Discottnt  or  Notes 

— Repbesentations  by  Ofkickbs— Liabil- 

ITT  or  Bank. 
'  Tbe  president  of  defendant  bank  took  to 
plaintiff  b«nk  a  note  executed  by  third  persons, 
and  asked  plaintiff  to  discount  it.  Plaintiff's 
directors  asked  the  president  If  the  sixers  of 
the  note  were  good,  and  be  said  they  were. 
They  tiien  agreed  to  discount  the  note  if  the 
president  would  indorse  it,  which  he  did;    the 


proceeds  being  credited  to  defendant  bank  on  ac- 
count of  the  signers  of  the  note.  The  signers 
were  financially  involved  at  the  time  the  note 
was  issued,  and  later  failed.  Held,  that  defend- 
ant's president  was  acting  individually  in  tbe 
matter,  and  that  defendant  was  not  liable  on 
the  ground  that  it  had  practiced  a  fraud  upon 
plaintiff  in  procuring  it  to  discount  the  note. 
2.  Banes  and  Banking — Paticbnts  to  Cabh- 
lEB— Misapplication— Liability  of  Bank. 
Plaintiff  bank  held  a  note,  which  it  had 
discounted  upon  the  request  of  the  president  of 
defendant  bank ;  the  note  being  indorsed  by 
both  president  and  casliier  of  defendant  bank. 
Defendant  bad  a  first  mortgage  on  certain  cattle 
belonging  to  tlie  maker  of  the  note,  and,  when 
the  proceeds  of  the  cattle  were  turned  over  to 
defendant's  cashier,  he  paid  a  portion  thereof  to 
plaintiff,  and  a  portion  to  the  holder  of  another 
note  executed  by  the  same  parties,  and  on  which 
he  was  also  a  surety.  Defendant  bank,  though 
it  had  a  first  lien  on  the  cattle,  received  nothing. 
Held,  that  plaintiff  bad  no  canse  of  action 
against  defendant  because  of  the  manner  in 
which  the  money  was  applied. 

Appeal  from  CSrcalt  Court,  Warren  County. 

"Not  to  be  ofilcially  reported." 

Action  by  the  American  National  Bank 
against  the  Warren  Deposit  Bank.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

W.  B.  Gaine^  and  Henry  Burnett,  for  ap- 
pellant. Lewis  McQuown  and  C.  U.  McEl- 
roy,  for  appellee. 

HOBSON,  C.  J.  In  the  year  1897  B.  A. 
Porter  &  Bros,  were  doing  a  considerable 
business  in  Warren  county,  and  were  sup- 
posed to  be  wealthy.  Luther  Porter  was 
cashier  of  the  Warren  Deposit  Bank.  He 
was  not  a  member  of  the  firm  of  B.  A.  Porter 
&  Bros.,  but  was  a  kinsman  of  B.  A.  Porter. 
G.  B.  Smallbouse  was  president  of  the  bank. 
In  November,  1897,  EX  A.  Porter  &  Bros, 
borrowed  $7,SO0  from  Trigg  &  Co.,  who 
were  bankers  at  Glasgow,  for  which  they 
executed  a  note  due  in  four  months.  When 
this  note  fell  due  Porter  Bros,  had  no  money 
to  pay  it  They  owed  the  Deposit  Bank 
between  $20,(X)0  and  $30,000.  They  there- 
upon prepared  a  note,  which  was  signed  by 
them  as  a  firm  and  individually,  and  also 
by  L.  R.  Porter,  C.  S.  Donaldson,  and  E.  B. 
Donaldson.  SmalIhou.<ie  took  this  note  to 
Louisville  and  asked  the  American  National 
Bank  to  discount  It  The  bank  directors 
asked  him  if  the  parties  were  good.  He  said 
that  they  were.  They  then  said  to  him  that 
they  would  discount  the  note  if  he  would 
Indorse  It.  He  did  this,  and  they  discounted 
the  note.  Among  other  things,  he  told  them 
that  the  Porters  had  not  presented  the  note 
to  the  Warren  Deposit  Bank  for  discount, 
and  that  one  reason  they  had  not  done  so 
was  that  that  bank  handled  considerable 
paper  of  theirs.  The  proceeds  of  the  note 
were  credited  to  the  Warren  Deposit  Bank 
on  account  of  Porter  &  Bros.,  and  that  bank 
then  sent  its  checks  to  Trigg  &  Co.  in  pay- 
ment of  the  note  for  $7,500  held  by  Trigg  & 
Co.  The  note  held  by  the  American  Nation- 
al  Bank  was  renewed  a  nuniiier  of  times  on 
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tbe  application  of  the  Porters,  and,  they 
having  failed,  this  suit  was  brought  by  the 
American  National  Bank  against  the  Warren 
Deposit  Bank  to  recover  of  it  the  amount  of 
the  note,  on  the  ground  that  a  fraud  had 
been  practiced  upon  it  in  this:  that  Small- 
house  knew  the  extent  to  which  Porter  &  Bros, 
were  involved,  and,  knowing  that  It  would 
not  discount  the  note  If  he  had  disclosed  the 
facts,  withheld  this  information  from  that 
bank  when  he  induced  It  to  discount  the 
note. 

Smallhouse  seems  to  have  acted  in  perfect 
good  faith.  He  Indorsed  the  note  himself 
simply  to  show  them  that  he  thought  it  was 
all  right.  He  was  in  no  way  interested  In 
the  matter.  The  Warren  Deposit  Bank  was 
connected  with  the  transaction  in  no  way. 
It  is  true  that  Smallhouse  was  the  presldmit 
of  that  bank,  and  Porter  was  the  cashier; 
but  Porter  signed  the  note  individually,  and 
Smallhouse  indorsed  it  individually.  The 
note  on  its  face  showed  tliat  it  had  not  passed 
through  the  Warren  D^KMit  Bank.  While 
the  proceeds  of  the  note  were  credited  to 
the  Warren  Deposit  Bank,  It  was  so  credited 
on  account  of  Porter  &  Bros.,  and  the  bank 
thereupon  gave  its  checks  to  Trigg  &  Co.  in 
payment  of  the  note  of  Porter  &  Bros,  to  Trigg 
ft  Oo.  A  bank  is  controlled  by  its  board  of 
directors.  Nobody  understood  this  better 
than  the  directors  of  the  American  National 
Bank  when  they  discounted  this  note  on  the 
application  of  Smallhouse.  If  he  deceived 
them,  and  we  are  satisfied  he  did  not  mean  to 
do  so,  the  Warren  Deposit  Bank  is  in  no 
way  responsible  for  it  He  had  no  authority 
to  act  for  it  in  the  matter.  The  transaction 
was  simply  a  discounting  by  the  American 
NationalBankofanoteofForter  &  Bros.  The 
written  correspondence  which  is  In  the  record 
shows  beyond  question  that  both  parties  well 
so  understood. 

After  the  note  had  been  renewed  several 
times,  E.  A.  Porter  pledged  to  the  bank  as 
security  for  the  note  some  cattle.  These 
cattle  were  mortgaged  to  the  Warren  Deposit 
Bank.  E.  A.  Porter  sold  the  cattle  for 
$4,600,  and  turned  over  the  checks  to  £*  B. 
Porter,  who  paid  $2,000  of  the  money  to  the 
American  National  Bank  on  the  note  above 
referred  to,  on  which  he  was  surety,  and  paid 
the  balance  of  the  fund  on  another  note  to 
another  l>ank,  on  which  be  was  also  surety 
for  B.  A.  Porter  &  Bros.  The  Warren  De- 
posit Bank  got  none  of  this  money,  although 
it  had  the  first  lien  on  the  cattle.  The 
American  National  Bank  complains  that  it 
was  not  notified  of  the  mortgage  held  by  the 
Warren  Deposit  Bank,  and  complains  that 
all  of  the  fund  was  not  paid  to  It.  L.  R. 
Porter's  conduct  in  paying  out  this  money 
on  the  notes  on  which  he  was  surety,  instead 
of  turning  It  over  to  his  own  bank,  that  was 
entitled  to  It  under  its  mortgage,  was  a 
wrong  on  that  bank;  but  we  are  unable  to 
see  any  reason  In  the  transaction  for  hold- 
ing it  responsible  to  the  American  National 


Bank.  It  had  nothing  to  do  with  the  pledg- 
ing of  the  cattle  by  Porter  &  Bros,  to  the 
American  National  Bank.  The  debt  to  the 
Warren  Deposit  Bank  Is  still  impaid.  E.  A. 
Porter,  when  he  got  the  cattlemen^,  seems  to 
have  allowed  L.  R.  Porter,  who  was  heavily 
bound  as  liis  surety,  to  do  with  it  as  be 
pleased.  The  Warren  Deposit  Bank  at  no 
time  waived  its  mortgage.  It  had  no  Int^est 
in  waiving  it,  and  was  in  no  way  responsible 
for  what  I*  R.  Porter  and  Smallhouse  did 
in  regard  to  the  cattle,  as  they  were  acting 
throughout  the  whole  transaction  for  thon- 
selves,  and  not  for  the  Deposit  Bank. 
Judgment  affirmed. 


FITOH   V.   GENTRY. 

(Court    of    Appeals    of    Kentucky.    April    26, 
1906.) 

1.  Jddqmknt— Pbesuicptioks. 

Where  a  traat  created  by  a  deed  of  asalgn- 
ment  in  bankruptcy  may  have  been  terminated 
at  a  certain  time,  but  a  perfect  lis  pendens  may 
also  have  been  maintained  in  the  action  in  the 
federal  court,  so  that  the  title  of  the  bankrupts 
may  liave  passed  by  a  deed  made  nnder  the 
court's  authority,  it  would  be  presumed,  in  the 
absence  of  the  record  of  the  proceeding,  that  the 
court  had  before  it  the  necessarr  parties  and 
facts  to  authorize  its  judgment  and  action  in  the 
matter. 

2.  Ebtofpzx  —  AovEBSB      Possession  —  Pub- 
CHASiNo  Hostile  Title. 

One  holding  real  property  adversely  and 
under  color  of  title  by  virtue  of  a  tax  deed  was 
not  estopped,  by  reason  of  purchasing  from  the 
record  owners  their  outstanding  title,  to  after- 
wards deny  the  validity  of  the  latter  title  and  to 
claim  under  her  own  previous  one. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  J{  198,  203.] 

8.  Advebsx  Possession  —  Olaix  unokb  Tax 

Deed. 

Adverse  possession  of  real  property  for  over 
16  years  under  color  of  title  baaed  on  a  tax 
deed  tolled  the  right  of  entry  of  the  record  own- 
er of  the  property. 

[Bid.  Note. — For  cases  in  jpoint,  see  vol.  1, 
Gait.  Dig.  Adverse  Possession,  {{  459-462.] 

Appeal  from  Circolt  Court,  Jefferson  Coun- 
ty,  Chancery  Brancli,  Second  DlTlaion. 

"Not  to  be  officially  reported." 

Action  between  James  F.  Gentry  and  W.  A. 
Fitch.  F^m  the  judgment,  said  Fitch  ap- 
peals.   Affirmed. 

Thos.  A.  Barker,  for  appellant  BoldricA 
ft  Gocke^  for  appellee. 

O'REAR,  J.  Appellant,  being  the  accepted 
bidder  of  a  lot  In  Louisville  sold  at  Judicial 
sale,  excepted  to  the  report  of  sale  on  the 
ground  that  no  title  passed  by  the  sale. 
Whether  the  title  to  the  lot  did  pass  de- 
pends on  Its  ownersliip  by  the  defendant  In 
the  suit  Her  remote  vender  was  E.  Laara 
Fitch,  who  In  1889  took  actual  adverse  pos- 
session of  the  lot  by  fencing  it  claiming  it 
as  h»  own,  and  assnmlng  control  over  it  It 
seems  the  had  bought  It  in  at  a  tax  sale 
prior  to  that  time.  She  and  iier  vendees 
have  continued  in  tlie  actual  adverse  poa- 


Digitized  by  VjOOQIC 


Ky.) 


SMITH  T.  WYATT. 


687 


session  of  It  ever  since  In  1873  the  lot 
appears  to  have  belonged  to  Morris  &,  South- 
wlck,  who  became  bankrupts.  This  lot 
seems  to  have  been  not  disposed  of  by  the 
trustee  in  bankruptcy.  Before  the  discharge 
of  the  tnistee,  and  In  1901,  Mrs.  B.  Laura 
Fitch,  then  being  In  the  adverse  possession, 
claiming  the  lot  as  owner  under  color  of 
title,  offered  to  the  trustee  in  bankruptcy 
to  buy  her  peace  In  said  lot  and  accept  a 
quitclaim  deed  for  it  The  trustee,  under 
permission  of  the  United  States  District 
Court  at  Louisville,  accepted  the  proposi- 
tion and  executed  the  deed.  Appellant  fears 
the  title  Is  not  good  for  the  following 
reasons:  (1)  That  the  trust  was  discharged 
t>y  limitation,  and  the  powers  and  title  of  the 
trustee  divested  long  before  1901.  He  re- 
lies on  Famsworth  v.  Doom,  109  Ey.  794, 
60  &  W.  712.  (2)  That  the  statutes  of  limi- 
tation cannot  avail  B.  Ijaura  Fitch,  or  her 
privies  in  title,  because  before  the  necessary 
15  years  of  adverse  possession  had  ensued, 
she  admitted  the  validity  of  an  adverse 
title  by  attempting  to  buy  It. 

Of  the  first  objection,  this  record  Is  not 
fall  enough  to  enable  the  court  to  pass  on  It 
satisfactorily.  The  trust  created  by  the  deed 
of  assignment  of  Morris  &  Soutbwick  may  or 
may  not  have  been  terminated  in  1901. 
Probably  It  was.  But  a  perfect  Us  pendens 
may  have  been  maintained  in  the  action  in 
the  United  States  District  Court  for  Ken- 
tucky, so  that  the  title  of  the  assignors,  the 
iHinkrupts,  as  well  as  of  their  creditors,  may 
have  passed  by  the  deed  made  under  the 
coorf  8  authority  In  December,  1001.  In  the 
absence  of  the  record  of  that  proceeding, 
we  must  presume  that  the  District  Court 
tiad  before  it  the  necessary  parties  and  facts 
to  antborlze  its  Judgment  and  action  in  the 
matter. 

But,  beyond  tha.t,  E.  Laura  Fitch's  pos- 
session was  adverse  to  the  title  of  Morris 
A  Southwick  and  of  their  trustees.  Being 
such,  she  had  the  right  to  acquire  an  out- 
standing title  without  being  estopped  to 
claim  under  her  own  previous  one.  She  did 
not  enter  under  the  title  of  Morris  &  South- 
wick's  trustee;  hence  is  not  estopped  to 
assert  another  title  to  the  lot  She  got  her 
title  from  the  state,  tlirough  the  tax  pro- 
ceeding. Whether  it  was  sufficient  in  Itself 
is  not  material  at  this  time.  She  could  buy 
her  peace  from  an  adverse  claimant  without 
relinquishing  what  she  already  bad,  >or 
being  estopped  thereby.  The  principle  on 
which  one  wlio  claims  under  a  particular 
title  is  estopped  to  thereafter  deny  it  rests 
upon  the  fact  that,  having  admitted  its  suffi- 
deacj  for  the  purpose  of  being  let  Into  pos- 
session of  the  premises,  he  will  not  after- 
ward be  heard  to  say  that  it  was  an  in- 
sufficient title.  But  the  reason  for  the  rule 
Is  wanting  when  one  already  in  possession 
under  color  of  title  from  another  source 
merely  buys  an  outstanding  title  or  claim  to 


get  peace.  He  buys  that  probably  to  settle 
a  dispute  or  possible  lawsuit,  not  admitting 
its  validity  for  any  purpose,  but  choosing 
tliat  method  as  the  simplest  and  cheapest 
way  of  avoiding  litigation.  Dembitz  on 
Land  Titles,  1020;  Sbockley  v.  Starr,  119 
Ind.  172,  21  N.  B.  473 ;  Henderson  v.  Bonar 
(Ky.)  11  S.  W.  80©,  11  Ky.  Law  Rep.  219; 
Dasblel  v.  Collier,  4  J.  J.  Marsh.  001;  and 
Judson  V.  Bowser  (Ky.;  opinion  delivered 
March  16,  1006)  01  8.  W.  727. 

The  adverse  possession  of  Mrs.  Fitch  and 
her  vendees  for  more  than  15  years  tolled 
the  right  of  entry  of  Morris  &  Southwick, 
even  if  their  title  was  not  conveyed  by  the 
deed  of  their  trustee  made  in  1901.  The 
title  sold  appears  to  have  been  vested  in  the 
defendants,  who  created  the  lien  upon  it 
under  which  it  was  sold  in  this  action,  and 
tliere  appears  no  reason  why  the  purchaser 
did  not  acquire  a  good  title  by  his  purchase. 

Judgment  affirmed. 


SMITH  V.  WTATT. 

(Court    of    Appeals    of    Kentucky.    April    26, 
1906.) 

Appeai/— Review— FiNDinos  by  Coxjbt— Oon- 

FLicTiHQ  Evidence. 

Findings  by  the  court  based  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  it  3083-3989.] 

Appeal  from  Circuit  Court,  Calloway  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  H.  L.  Smith  and  J.  W.  Wyatt 
From  the  Judgment,  the  former  appeals.  Af* 
firmed. 

WUI  Linn  and  J.  C.  Speight  for  appellant 
J.  H.  Coleman,  for  appellee 

NUNN,  3.  Appellant  and  appellee  own  ad- 
joining farms  in  Calloway  county,  Ely.  Be- 
tween these  farms  runs  Clark's  river.  Ap- 
pellant's land  lies  upon  the  west,  and  appel- 
lee's upon  the  east  side  of  this  river.  The 
appellant  instituted  this  action  to  recover  of 
the  appellee  about  two  acres  of  land,  which 
lies  upon  the  east  bank  of  the  river  as  the 
'river  now  runs.  The  land  of  both  parties 
once  belonged  to  one  John  Rule;  appellee 
purchased  his  land  from  Rule  1841;  Rule 
by  his  conveyance  to  the  appellee,  called  to 
the  east  bank  of  Clark's  river,  and  with  the 
meanders  thereof.  In  1861  the  remaining 
lands  of  Rule  were  divided  between  Us  heirs. 
Appellant  is  the  owner  of  one  of  the  shares 
made  In  that  division.  One  of  the  comers 
in  the  allotment  now  owned  by  the  appellant, 
an  elm  comer  was  called  for,  which  was  sit- 
uated  on  the  east,  and  about  60  to  100  yards 
from  the  present  bank  of  the  river;  thence 
to  another  comer  on  the  east  side  of  the  river, 
and  within  these  two  corners  and  the  present 
banks  of  Clark's  river  is  situated  the  land  in 
controversy. 
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Appellant's  contention  is  that  when  Rule 
made  the  appellee  the  deed  referred  to  In 
1841,  the  bank  of  Clark's  river  was  located 
at  the  place  where  this  elm  and  the  other  cor- 
ner  stood,  and  that  since  that  time  the  chan- 
nel of  the  river  snddealy  changed  to  its  pres- 
ent location;  that  the  change  did  not  take 
place  by  accretions.  Appellee  controverts 
this  alleged  change  of  channel.  This  Issue 
of  fact  is  the  only  question  to  be  considered 
upon  this  appeal.  The  parties  took  the  dep- 
ositions of  many  witnesses.  Some  of  them 
residing  In  the  vicinity  of  the  land  from  70 
to  76  years.  Appellant's  evidence  conduces 
to  show  or  support  bis  contmtion  that  the 
channel  of  Clark's  river  was  changed,  as 
claimed  by  him.  The  evidence  of  appellee 
shows  that  if  there  ever  was  a  change  of 
channel  at  that  place  it  must  have  occurred 
long  prior  to  the  year  1841,  the  date  of  his 
deed  from  Rule.  We  are  of  the  opinion  that 
it  would  be  useless  to  .detail  the  evidence  pro- 
duced by  the  parties,  it  would  answer  no 
beneficial  purpose.  It  Is  sufficient  to  say  that 
the  evidence  was  so  nearly  equal  that  we  are 
unwilling  to  disturb  the  finding  of  the  lower 
court  thereon. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 


PALMER   V.   COMMONWEALTH. 

(Court    of    Appeals    of    Kentucky.    April    27. 
1906.) 

1.  OiTiciBS— UsuBPATioif  OF  Officb— Osiia- 
NAI,  Resfonbibilitt. 

One  holding  the  office  of  a  notary  public, 
who  continued  to  exercise  the  functions  of  that 
oflSce  after  he  was  splinted  and  qualified  as 
postmaster,  was  not  Euilty  of  usurpation,  with- 
in Ky.  St.  1903,  {  1364,  makhie  usurpation  of 
office  a  misdemeanor. 

2.  Same. 

One  continuing  to  exercise  the  functions  of 
the  office  of  notary  public  after  his  appointment 
and  qualification  as  a  postmaster  is  not  guilty  of 
violation  of  Ky.  St.  1903,  {  1364,  making  it  a 
misdemeanor  to  hold  and  pretend  to  exercise 
an  office  after  his  term  has  constitutionally  or 
legally  expired. 

3.  Sauk. 

One  who  continues  to  exercise  the  functions 
of  the  office  of  a  notary  public  after  his  appoint- 
ment and  qualification  as  a  postmaster  Is  not 
guilty  of  violation  of  Ky.  St.  1903,  i  1364,  mak- 
ing it  a  misdemeanor  to  hold  and  pretend  to  ex- 
ercise an  office  after  his  election  or  appointment 
thereto  shall  have  been  declared  by  a  court  of 
competent  Jurisdiction  illegal  or  void,  In  the 
absence  of  a  showing  of  such  an  adjudication. 

Appeal  from  Circuit  Court,  Hardin 
County. 

"To  be  oflSdally  reported." 

A.  B.  Palmer  was  convicted  of  usurpation 
of  office,  and  appeals.  Reversed  and  re- 
manded. 

Du  Relle  &  McHenry  and  W.  A.  Barry, 
for  appellant  N.  B.  Hays,  Atty.  Gen.,  Chas. 
H.  Morris,  J.  R.  Layman,  and  L.  A.  Faurest, 
for  the  Commonwealth. 


BARKER,  J.  The  appellant,  A.  B.  Palmer, 
was  Indicted  by  the  grand  Jury  of  Hardin 
county,  charged  with  the  ofCense  of  usurpa- 
tion of  office.  A  trial  resulted  in  his  being 
found  guilty,  and  his  punishment  fixed  by  a 
fine  of  $500.  To  reverse  the  Judgment  en- 
forcing this  verdict,  he  is  here  on  ai^>eal. 

Section  1364  of  the  Kentucky  Statutes  of 
1908,  under  which  the  indictment  was  had, 
is  as  follows:  "If  any  person  shall  usurp 
any  office  established  by  the  Constitution  or 
laws  of  this  commonwealth,  or  shall  know- 
ingly hold  and  pretend  to  exercise  such  office, 
after  his  election  or  appointment  thereto 
stiall  have  beea  declared  by  a  court  of  com- 
petent Jurisdiction  Illegal  or  void,  or  after 
his  term  of  office  has  constitutionally  or 
legally  expired,  he  shall  be  guilty  of  a  mis- 
demeanor, and  fined  in  a  sum  not  less  than 
five  hundred  nor  more  than  fifteen  hundred 
dollars."  The  facts  constituting  the  of- 
f^ise  charged  against  the  appellant  are 
these:  He  was  holding  the  office  of  notary 
public  under  appointment  by  the  Governor 
of  the  state.  While  holding  this  office  he  was 
appointed  and  qualified  as  postmaster  of  the 
town  of  Stithton,  in  Hardin  county.  After 
accepting  office  under  the  United  States,  be 
continued  to  exercise  the  functions  of  the 
office  of  notary  public. 

An  analysis  of  section  IS64  shows  that  it 
provides  for  three  distinct  offenses:  First, 
the  usurpation  of  an  office;  second,  know- 
ingly holding  and  pretending  to  exercise  an 
office  after  the  election  or  appointment  of 
the  incumbent  has  been  declat'ed  Illegal  by 
a  court  of  competent  Jurisdiction;  and,  third, 
holding  over  after  the  term  of  the  Incumbent 
has  constitutionally  or  legally  expired.  The 
appellant  was  not  a  usurper.  At  the  time  be 
took  possession  of  the  office  of  notary  public 
he  was  eligible,  and  was  duly  and  legally 
appointed;  and  while  it  is  true  he  became  in- 
eligible afterwards  by  the  acceptance  of  and 
qualification  to  the  office  of  postmaster,  be 
did  not  thereby  become  an  usurper.  Web- 
ster defines  the  word  "usurp"  as  follows; 
"To  commit  seizure  of  place,  power,  function, 
or  the  like,  without  right;  to  seize  and  hold 
it  in  possession  by  force  or  without  right;  aa. 
to  usurp  a  throne,"  etc.  Bouvler,  In  his  La-w 
Dictionary,  defines  "usurper"  to  be:  "One 
who  intrudes  himself  Into  an  office  which  Is 
vacant  and  ousts  the  Incumbent  without 
any  color  of  title  whatever;  bis  acts  are 
void  in  every  respect"  Anderson  gives  the 
same  definition,  and  derives  it  from  "usn- 
rapere'' — "to  seize  to  one's  own  use."  To 
usurp  an  office,  then,  is  to  seize  it  by  fOrce, 
actual  or  constructive,  without  any  color  of 
right  or  title.  Usurpation  is  entirely  differ- 
ent from  holding  an  office  originally  right- 
fully possessed,  but  to  which  the  incumbent 
becomes  ineligible  by  the  happening  of  some 
extraneous  fact  or  circumstance.  This  dif- 
ference between  the  offenses  provided  for  by 
section  1364  of  the  Kentucky   Statutes  of 
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1903  l8  ennnclated  In  the  case  of  Wayman  t. 
Commonwealth,  14  Bush,  466. 

Appellant  does  not  fall  within  the  third 
class  of  offenses  provided  by  the  statute,  be- 
cause bis  term  of  office  did  not  legally  or  con- 
stitutionally expire.  He  was  appointed  for 
four  years,  or  until  the  next  session  of  the 
Legislature.  It  is  not  pretended  that,  his 
term  of  office  had  expired.  There  is  a  dif- 
ference between  the  right  of  Incumbency 
and  the  term  of  office.  If  one  who  Is  in 
office  becomes  Ineligible  to  hold  It  longer — as 
that  he  moves  out  of  the  district — ^hls  term 
of  office  does  not  thereby  expire,  although  his 
right  of  incumbency  ceases.  His  successor 
is  elected  or  appointed  to  fill  out  bis  unex- 
pired term. 

Appellant,  If  his  case  comes  within  the 
language  of  the  statute  at  all,  falls  within  the 
second  class  of  offenses;  and,  in  order  to  con- 
Tict  him  under  this,  it  is  necessary  that  he 
should  knowingly  hold  his  office  after  a  Judi- 
cial declaration  vacating  his  election  or  ap- 
polntmient  This  Judicial  determination  is 
not  pretended  In  this  case.  There  are  but 
three  offenses  punishable  under  the  statute: 
First,  when  the  defendant  usurps  the  office 
by  force — seizes  it  without  color  of  right  or 
authority;  seccmd,  when  he  holds  it  know- 
ingly after  adverse  adjudication  upon  his 
title  to  hold  it  longer;  and,  third,  when  he 
holds  it  after  his  term  has  expired.  The 
Legislature,  in  section  1364,  undertook  to, 
and  did,  provide  punishment  for  each  of 
these.  To  constitute  one  a  usurper,  it  is  not 
necessary  to  allege  scienter,  because,  as  the 
offender  has  no  color  of  right  or  authority, 
be  la  bound  to  know  his  act  of  selsure  to  be 
unlawfuL  Nor  Is  it  necessary  to  allege 
scienter  as  to  the  third  class,  because  one 
who  accepts  office  for  a  given  term  is  bound 
to  know  when  that  term  legally  expires,  and 
therefore  the  statute  has  not  made  It  neces- 
sary that  the  scienter  should  be  alleged  as 
to  him.  But  the  second  class  involves  more 
doubt,  and  admits  of  question  as  to  whether 
or  not  any  given  fact  or  circumstance  is  le- 
gally so  Incompatible  with  the  further  hold- 
ing of  the  office  in  question  as  to  render  the 
Incumbent  Ineligible  to  continue  to  perform 
Its  functions.  Consequently,  as  the  statute 
is  a  severe  one  the  Legislature  has  made  it 
necessary  that  there  should  be  a  wrongful 
holding  of  the  office  after  a  Judicial  deter- 
mination tliat  the  incumbent  is  Ineligible  as 
a  condition  precedent  to  the  existence  of  an 
offense. 

If  we  are  In  error  of  the  appellant's  case 
falling  within  the  second  class  of  offenses 
provided  for  by  the  statute,  then  It  is  clear 
that  the  acts  conunltted  do  not  constitute  an 
offense  under  the  statute  at  all ;  and  In  either 
case  he  was  clearly  entitled,  at  the  close  of 
the  commonwealth's  evidence,  to  a  peremp- 
tory instruction  to  the  Jury  to  find  him  not 
guilty. 

The  jodgment  Is  reversed  for  proceedings 
consistent  herewith. 


PEASSALL    V.    COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  27,  1906.) 

1.  Cbdiinai,  La.w— Confession— Aduisbibil- 
rrr— Atjthobity  of  Coubt  to  Detkbuink. 

It  is  the  province  of  the  court  to  determine 
whether  a  confession  under  the  facts  of  a  par- 
ticular case  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  1219.1 

2.  Sauk. 

On  the  issue  whether  a  confession  was  vol- 
untary, the  evidence  showed  that,  as  accused 
was  being  conveyed  from  a  depot  to  a  jail,  an 
officer  told  him  to  tell  the  truth  about  the  affair 
and  that  it  would  be  better  for  him  to  do  so. 
Subsequently  another  officer  had  a  conversation 
with  accused,  in  which  he  confessed.  This  offi- 
cer did  not  put  the  accused  in  fear,  or  create  any 
belief  that  it  would  be  better  for  him  to  make  a 
confession.  Several  hours  elapsed  between  the 
time  the  first  officer  talked  with  accused  and  the 
time  the  second  officer  talked  with  him.  Held, 
that  the  court  was  authorised  to  find  that  the 
confession  was  voluntary. 

[Ed.  Note.— For  cases  In  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  |  1215.] 
8.  Sake—  Appbai.  —  Vkbdiot  or  Jctt  —  Con- 

CLU8ITKNS88. 

A  verdict  in  a  criminal  case,  supported  by 
evidence,  is  conclusive  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Crfaninal  Law,  {{  3074-307a] 

4.  Sake— PuNiSHUENr— DiscBETiON   of  Juet 

INTEBFXBENCE  BT  COUBT. 

Where  the  Legislature,  within  its  power  to 
fix  the  punishment  for  rape,  authorized  the  jury 
to  fix  the  punishment  by  death,  the  action  of  the 
jurv  in  imposing  the  death  penalty  on  one  found 
guilty  of  rape,  could  not  be  interfered  with  by 
the  court 

ToL  14, 


I  in  point, 
.  I  2lOT.] 


[Ed.  Note.— For 
Gent  Dig.  Crhninal  Law, 

Appeal  from  Circuit  Court,  Fayette  County. 
"Not  to  be  officially  reported." 
James  Pearsall  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

Shanklln  &  Worthington,  B.  T.  Sonthgate, 
and  Geo.  C.  Webb,  for  appellant  N.  B.  Hays 
and  C.  H.  Morris,  for  the  Commonwealth. 

PATNTBR,  J.  The  appellant  was  indicted 
for  the  offense  of  rape  upon  the  person  of 
Llale  Wagner.  On  the  night  of  January  21. 
1905,  a  man  broke  Into  the  Wagner  house  in 
the  city  of  Lexington,  and  entered  the  room 
where  Mrs.  Wagner  and  her  husband  slept. 
His  presence  was  discovered  by  Mrs.  Wagner, 
and  she  informed  her  husband.  When  this 
was  done,  the  Intruder  shot  Mr.  Wagner,  and 
then  forced  Mrs.  Wagner  Into  another  room, 
where  he  committed  the  offense  with  which 
appellant  Is  charged.  The  Wagners  did  not 
recognize  their  assailant  Several  facts  and 
circumstances  were  proven  which  tended  to 
establish  that  the  appellant  was  the  offender. 
Among  other  facts  it  was  shown  that  he  had 
on  his  person  the  day  after  the  commission 
of  the  offense  a  pocket  kuife  which  was  taken 
from  Wagner  at  the  time  the  offense  was 
committed,  but  we  will  not  here  detail  all 
the  incriminating  facts  and  circumstances  de- 
veloped on  the  trial.  The  feeling  against 
appellant  was  such  that  the  authorities  ot 
Fayette  county  thought  it  best  to  send  him  to 
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LonlSTlUe  for  safe-keeping,  and  thus  protect 
him  from  the  probability  of  mob  violence. 
He  arrived  In  Louisville  about  8  o'clock,  and 
was  placed  In  the  charge  of  the  authorities 
there.  About  half  past  9  o'clock  he  was  tak- 
en to  the  ofiBce  of  Detective  Maher,  who 
Intended  to  talk  to  hhn  with  a  view  of 
ascertaining  whether  or  not  he  was  guilty  of 
the  crime  with  which  he  was  charged.  After 
talking  to  him  for  some  time,  and  after  he 
had  taken  a  nap  and  had  time  for  reflec- 
tion, he  finally  confessed.  He  was  at  the 
detective's  oflSce  from  about  half  past  9  to  12 
o'dodc  before  his  written  statement  was 
completed.  The  detective  claimed  that  there 
was  considerable  delay  in  getting  a  notary 
public. 

It  was  claimed  on  the  trial,  and  is  here 
claimed,  that  the  confession  was  not  yol- 
'  untary,  and  that  it  was  superinduced  by  fear 
or  hope  of  reward.  The  trial  court  heard  the 
testimony  of  the  ofiScers,  and  also  of  the 
appellant,  and  determined  that  the  confession 
was  not  Improperly  obtained,  and  that  it 
was  admissible  as  evidence  against  the  appel- 
lant. Chief  Detective  Marshall,  of  the 
Lexington  police  force,  assisted  by  two  other 
officers,  conveyed  the  appellant  to  LoalBviUe. 
The  evidence  tends  to  show  that,  as  the 
appellant  was  being  conveyed  from  the  degot 
to  the  jail  in  LonisvlUe,  Marshall  told  him  to 
tell  the  truth  about  the  affair,  and  that  lit 
would  be  better  for  him  to  do  so,  and  perhaps 
the  same  advice  was  given  to  him  before  he 
readied  Louisville.  Detective  Maher  denies 
that  he  put  the  defendant  in  fear,  or  created 
any  hope  In  him  that  it  would  be  bettw  tor 
him  to  make  a  confession.  He  insists  that 
all  he  said  to  him  was  that  he  thought  It 
would  relieve  bis  conscience  If  he  wonid 
make  a  statement  The  appellant  testified  to 
a  state  of  facts,  if  true,  that  would  have 
rendered  the  confession  Inadmissible  as  evi- 
dence. Under  the  repeated  adjudications  of 
this  court.  It  was  the  province  of  the  court  to 
determine  whether  a  confession  under  the 
facts  of  the  particular  case  is  admissible  as 
evidence.  Laugblin  v.  Commonwealth,  87 
S.  W.  690,  18  Ky.  Law  Rep.  640;  Dugan  v. 
Commonwealth,  102  Ky.  251,  43  S.  W.  418; 
Whitney  v.  Commonwealth,  74  S.  W.  257,  24 
Ky.  Law  Rep.  2524.  We  are  of  the  opinion 
that  the  court  did  not  err  in  admitting  the 
confession.  It  was  made  several  hours  after 
Detective  Marshall  had  told  the  appellant 
that  it  would  be  better  for  him  to  make  a 
truthful  statement  of  the  affair.  The  lower 
court  found  that  that  statement,  or  any  other 
statement  made  by  Detective  Marshall  to  him 
of  the  same  character,  did  not  dominate 
appellant's  mind,  so  as  to  superinduce  the 
confession.  The  court  also  reached  the 
conclusion  that  Detective  Maher  did  not 
Improperly  obtain  the  confession.  After 
considering  the  evidence,  and  the  ruling  of 
this  question,  we  are  not  disposed  to  disturb 
the  finding  of  the  lower  court  thereon. 

Connsel  for  appellant  also  discussed  the 


testimony  of  Mrs.  Wagner,  and  claimed  that 
the  cross-examination  of  her  cast  a  doubt  np- 
on  the  correctness  of  her  story  as  to  the  rape, 
etc.  Her  evldenoe  leaves  no  doubt  upon  tli» 
mind  of  the  court  that  she  detailed  pmth- 
fully  the  facts  relating  to  the  crime;  besides, 
that  was  a  question  for  the  Jury  to  determine, 
and  its  conclusion  cannot  be  disturbed. 

The  extreme  penalty  was  inflicted  by  the 
Jury.  If  it  is  imposed,  the  appellant  forfeits 
his  life  for  the  crime.  The  General  Assembly 
has  allowed  the  Jury  to  Impose  that  penalty, 
and,  if  we  concluded  that  it  was  severe  under 
the  facts  of  the  case,  we  could  not  diange  It; 
for  the  lawmaking  d^artment  of  the 
government  was  authorized  to  denounce  such 
a  penalty,  and  it  was  the  province  of  the 
Jury  to  impose  it,  if  they  thought  the  facta 
Justified  it 

The  Judgment  is  afllrmed. 


GAT    T.    STBELB'S  ADM'R& 
(Court  of  Appeals  of  Kentucky.    May  1,  1906.) 
New    O^iai/— Gbottnds— Nbwlt   Disoovkikd 

BVIDENCB— DlUQEROE. 

Where  alleged  newly  discovered  evidence 
oonsisted  of  the  testimony  of  persons  who  lived 
in  the  same  neighboihood  with  the  applicant  and 
might  have  be«i  prodnoed  at  the  original  trial 
by  the  ezerdae  of  diligence,  a  new  trial  was 
properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Dig.  New  Trial,  {  210.] 

Appeal  from  Circuit  Court  Leslie  County. 

"Not  to  be  officially  reported." 

Action  for  a  new  trial  by  Susan  Gay 
against  the  administrators  of  O.  E.  Steele. 
From  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

H.  O.  Faulkner,  Wm.  Lewis,  B.  B.  Goldos. 
and  W.  B.  Hanford.  for  appellant  Logan 
&  Jeffries,  for  appellees. 

HOBSON,  a  J.  O.  H.  Steele's  adminis- 
trators instituted  an  action  against  Susan 
Gay  in  the  Leslie  drudt  court  to  enforce  a 
vendor's  lien  on  a  house  and  lot  In  Hyden. 
The  circuit  court  dismissed  their  petition, 
but  on  appeal  to  this  conrt  the  Judgment  was 
reversed,  with  instructions  to  the  circuit  conrt 
to  enter  a  Judgment  as  prayed  in  the  petition. 
See  Steele's  Administrators  v.  Gay,  68  S.  W. 
686,  22  Ky.  Law  Rep.  689;  Id.,  59  S.  W. 
612,  22  Ky.  Law  Rep.  836.  After  Judgment 
had  been  entered  In  that  case  as  directed  by 
the  mandate,  Susan  Gay  brought  this  action 
for  a  new  trial,  alleging  that  since  the  trial 
of  that  case  she  had  discovered  new  evidotce 
which  sustained  her  side  of  the  controversy. 
The  defendants  filed  an  answer  denying  the 
allegations  of  the  i)etition.  Proof  was  takm, 
and  on  final  hearing  the  court  dismissed  the 
action,  and  she  appeals. 

The  newly  discovered  evidence  consists  of 
the  testimony  of  Lettie  Baker,  Carr  Conch. 
G.  M.  Morgan,  Nannie  Roberts,  the  wife  of 
James  A.  Roberts,  J.  C.  Jones,  Wm.  Hall.. 
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Wm.  Oondi,  and  John  Conch.  The  deposi- 
tion of  James  A.  Boberts,  the  husband  of 
Nannie  Roberts,  was  taken  before  the  first 
trial.  Mrs.  Roberts  Is  the  aunt  of  Mrs.  Oay. 
Morgan  was  a  witness  for  her  In  another  suit 
wbich  she  bad  with  the  administrators  about 
the  same  time,  and  is  also  a  relative.  All 
the  witnesses  now  relied  on  either  live  in 
In  Hyden  or  in  the  neighborhood.  None  of 
them  were  strangers  to  Mrs.  Gay.  They 
are  Introduced  now  to  prore  certain  state- 
ments made  to  them  by  Steele;  but  they 
were  Imown  to  be  friends  of  his,  and  proper 
diligence  required  that  evidence  of  this  char- 
acter should  have  been  looked  up  and  pro- 
duced on  the  first  trial  of  the  case.  We 
know  that  Hyden  Is  a  very  small  place,  and 
the  circumstances  show  that  by  diligence 
most,  if  not  all,  of  this  evidence  might  have 
been  obtained  on  the  first  trial.  The  court 
will  rarely  grant  a  new  trial  for  newly  dis- 
covered parol  evidence,  especially  where  the 
witnesses  live  in  the  vicinity  and  were  known 
to  the  party  applying  for  the  new  trial. 
The  defendant  Introduced  little  or  no  evi- 
dence on  the  first  trial,  contenting  herself 
evidently  with  what  the  record  showed  and 
taking  her  chances  with  the  court.  If  new 
trials  were  granted  for  such  newly  discovered 
evidence  as  was  offered  in  this  case,  where 
evidently  no  diligence  was  used  to  procure 
evidence  on  the  first  trial,  litigation  would 
be  well-nlgh  interminable.  The  case  which 
she  now  makes  does  not  commend  her  to  the 
court,  and  In  view  of  all  the  facts  we  see 
no  reason  tor  disturbing  the  chancellor's  con- 
clusion. 
Judgment  affirmed. 


CENTRAL    PliAKING    MIIiL   &   LUMBER 
CO.  V.  BETZ  et  al. 

(Court  of  Appeals  of  Kentucky.    May  1,  1906.) 

MxcHANics'  IiixHs— Maiebials  FOB  Pabticx;- 

LAB  BuiLDinO. 

The  contractor,  building  defendant's  house, 
paid  plaintiff,  <who  furnished  lumber  for  the 
noose  and  for  others  that  the  contractor  was 
bailding,  out  of  the  proceeds  of  defendant's 
checks,  a  greater  amount  than  the  price  of  the 
lomber  used  in  defendant's  house,  and  plaintiff 
aooght  a  lien  on  defendant's  bouse  for  the  bal- 
uioe  of  the  contractor's  general  account  with 
plaintiff.  The  evidence  was  conflicting  as  to 
whether  plaintiff  was  notified  that  the  money 
paid  him  by  the  contractor  came  from  defend- 
ant, and  as  to  whether  the  contractor  requested 
plaintiff  to  apply  the  money  to  defendant's  ac- 
count. Held,  that  it  was  proper  to  dismiss  the 
petition. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Central  Planing  Mill  &  Lum- 
bar Company  against  Mary  Betz  and  others. 
From  a  Judgment  In  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Jos.  B.  Conkllng  and  O.  B.  Seymour,  for 
appellant    Matt  CDoherty,  for  appellee. 


HOBSON,  C.  J.  Charles  Betz  had  a  house 
built  on  a  lot  In  Louisville  belonging  to  his 
mother,  Mary  Betz,  under  an  arrangement 
with  her  that  he  might  build  the  house  at  his 
expense  and  live  In  it  He  made  a  contract 
with  a  firm  of  contractors  doing  business  In 
the  name  of  Siemens  &  Hommrich  to  build 
the  house  for  something  over  $1,000.  T*ey 
bought  the  lumber  for  the  house  from  the 
Central  Planing  Mill  &  Lumber  Company. 
Betz  paid  them  for  building  the  house,  and 
the  planing  mill  and  lumber  company  after- 
wards Instituted  this  suit  to  enforce  a  me- 
chanic's lien  on  the  house  for  the  t>rlce  of  the 
lumber  which  It  sold  Siemens  &  Hommrich 
and  Siemens  &  Hommrich  put  into  the  house. 
The  proof  shows  that  at  the  time  the  con- 
tractors were  building  this  house  for  Betz 
they  were  building  several  other  houses,  for 
which  they  got  the  material  from  the  Cen- 
tral Planing  Mill  &  Lumber  Company,  and 
that  they  were  Indebted  to  It  on  other  ac- 
counts. The  proof  also  shows  that,  as  they 
were  building  the  house,  Betz  paid  them  in 
checks  from  time  to  time,  and  that  out  of 
these  checks  they  paid  to  the  planing  mill  and 
lumber  company  a  greater  amount  than  the 
bill  of  lumber  came  to  which  they  bought  for 
the  Betz  house,  but  that  the  company  applied 
these  payments  to  the  debts  which  Siemens 
ic  Hommrich  owed  it  on  other  accounts,  and 
thus  left  a  balance  due  from  him  to  it  The 
sum  which  the  company  now  sues  for  Is  really 
the  balance  which  Siemens  &  Hommrich  owe 
it  on  account  of  all  their  dealings  with  it  and 
this  balance  is  asserted  as  a  lien  against  the 
Betz  house.  There  Is  some  conflict  In  the 
evidence  as  to  whether  the  mill  and  lumber 
company  was  notified  that  the  money  paid 
it  by  Siemens  &  Hommrich  came  from  Betz, 
and  whether  they  requested  it  to  apply  the 
money  to  the  Betz  account  The  chancellor 
dismissed  the  petition,  and  on  all  the  facts 
we  see  no  reason  for  disturbing  his  Judgment 

Judgment  affirmed. 


PHYTHIAN  V.    RAISON. 
(Court  of  Appeals  of  Kentucky.    May  2,  1906.) 

LlBEI/— WOBDS    AcnORABIA— PLKADIRQ. 

In  an  action  for  libel,  where  the  petition 
alleges  a  publication  by  defendant  to  the  effect 
that  the  books  kept  by  the  trustees  of  a  hospital, 
of  whom  plaintiff  was  one,  did  not  contain  cer- 
tain items,  nor  present  proper  data  from  which 
to  make  a  proper  comparative  statement,  and 
further  alleges  that  defendant  thereby  intended 
to  charge  the  trustees  with  having  falsified  their 
books,  it  is  insufficient  to  show  libel ;  the  words 
published  not  being  capable  of  a  construction 
charging  wrongdoing  on  the  part  of  the  trustees. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  John  L.  Phythlan  against  0.  L. 
RalBon,  Jr.  From  a  Judgm^it  In  favor  of 
defoidant  plaintiff  appeals.    Affirmed. 

Hodge  ft  Wolff,  tor  appellant  C.  L.  Ral- 
Bon,  Jr.,  pro  ao. 
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HOBSON.CJ.  John  L.Pbytblan  has  been 
for  some  years  one  of  the  trustees  of  the 
Speers  Memorial  Hospital  in  Dayton,  Ky. 
He  brought  this  action  to  recover  damages 
of  O.  Ik  Ralson,  Jr.,  for  writing  and  publish- 
ing concerning  the  acts  and  doings  of  Phy- 
thlan  and  his  co-trustees,  and  reviewing  their 
conduct.  In  which  occurred  the  following 
words:  "Of  course,  Mr.  Kennedy  had  to 
make  his  statement  from  the  books  as  they 
appear ;  but  it  occurs  to  me  that  the  proper 
entries  were  not  made  in  the  books  as  to 
certain  items,  or  were  omitted  to  be  made, 
so  that  the  books  do  not  present  proper  data 
from  which  to  make  a  proper  comparative 
statement"  He  charged  that  thereby  the 
defendant  Intended  to  charge  the  trustees 
with  having  falsified  their  books,  thereby 
charging  him  with  malfeasance  In  his  trust 
He  alleged  that  the  charges  were  utterly 
false,  and  made  with  the  design  to  discredit 
him  and  bis  co-trustees  in  character.  The 
circuit  court  sustained  a  demurrer  to  the  peti- 
tion, and  he  appeals. 

In  a  written  opinion,  the  learned  circuit 
Judge  said :  "Many  words  and  statements  are 
libelous   that   would   not   be   actionable   as 
slander.    It  Is  not  necessary  that  the  lan- 
guage Impute  to  a  person  about  whom  it  Is 
made  the  commission  of  a  crime,  or  anything 
that  would  subject  him  to  penal  or  crimi- 
nal prosecution.    It  is  sufficient  if  the  lan- 
guage tends  to  disgrace  or  degrade  a  person, 
or  make  him  odious,  ridiculous,  or  contemp- 
tlbl&    It   is   elementary   doctrine   that  the 
words  charged  to  be  libelous  must  be  taken 
in  their  natural  me&nlng,  and  be  considered 
according  to  the  ordinary  usage  of  the  lan- 
guage employed,   and   that   the  meaning  or 
import  of  the  language  cannot  be  enlarged  or 
extended  by  the  pleader,  so  as  to  make  that 
actionable  which  otherwise  would  not  be.    In 
my  opinion,  the  language  alleged  to  be  libelous 
is  not  actionable.    It  does  not  charge  that 
the  books,  or  any  entries  therein,  were  in- 
tentionally or  fraudulently  or  with  any  im- 
proper purpose  kept  or  made;    nor  does  it 
charge  any  lack  of  good  faith  or  honesty 
on  the  part  of  plaintiff  in  making  the  en- 
tries or  In  keeping  the  books;    nor  is  there 
In  the  language  any  intimation  or  suspicion 
of    intentional    wrongdoing.    There    Is    no- 
thing In  the  language  that  can  be  fairly  con- 
strued to  degrade  or  disgrace  plaintiff,  or 
to  make  him  odious  or  ridiculous  or  contemp- 
tible; nor  does  It  Impute  to  him'  the  commis- 
sion of  any  crime,  or  the  violation  of  any 
law.    Giving  to  the  language  used  its  natural 
and  ordinary  meaning,  it  simply  charges  that 
the  plaintiff  was  not  a  good  bookkeeper,  or 
that  the  books  were  not  well  kept    It  is 
true  that  the  petition  avers  that  the  defend- 
ant by  the  language  used  Intended  to  charge 
plaintiff  with  falsifying  the  books,  and  mak- 
ing therefrom  false  and  dishonest  statements; 


but  this  is  a  mere  condnslon  of  the  pleader, 
not  warranted  by  the  language  used." 

We  think  this  is  a  correct  statement  of  the 
law  of  the  case,  and  adopt  it  as  our  opinion. 

Judgment  affirmed. 


MOORE  V.  FARIS. 
(Court  of  Appeals  of  Kentucky.    May  2,  1906.) 

1.  Yendob  ano  PuacHASEB  —  OasDiTORS  or 
Vendob  —  Assumption  of  Debt  by  Pub- 

CHASEB. 

On  the  iasne  whether  a  purchaser  con- 
tracted to  pay  a  creditor  of  the  vendor,  tb« 
creditor  testified  that  the  purchaser  stated  that 
he  bad  bought  the  vendor's  land  and  was  to 
pay  the  creditor,  that  the  vendor  had  stated 
that  the  claim  was  about  $35,  that  the  creditor 
informed  the  purchaser  that  his  claim  was 
^70  or  $75,  and  that  the  piu^:ha8er  stated  ttiat 
if  that  was  the  amount  of  the  claim  he  would 
not  pay  it  The  purchaser  stated  that  after 
he  bought  the  land  the  vendor  stated  that 
he  was  mdebted  to  the  creditor  to  the  amount 
of  $30,  and  that  the  purchaser  intended  to 
pay  the  creditor  If  the  debt  was  not  more  than 
$40.  Held  Insufficient  to  show  that  the  pui^ 
chaser  assumed  to  pay  the  claim  of  the  creditor. 

2.  BKEOXJTiOH— Sale— Title  of  Pubchaseb. 

A  bona  fide  purchaser  under  an  unrecorded 
deed  is  protected  against  the  claim  of  an  ex- 
ecution creditor  of  the  vendor  subsequently 
purchasing  the  premises  at  the  execution  sale 
with  notice  of  the  purchaser's  rights. 

[Ed.  Note. — For  cases  in  point  see  voL  21, 
Cent  Dig.  Execution,  {{  781,  783.] 

Appeal  from  Circuit  Court  Laurel  Oovnty. 

"Not  to  be  officially  reported." 

Action  by  James  Moore  against  J.  B.  Farls. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

R.  A.  Dyche  and  Brown  A  Brock,  for  ap- 
pellant   Sam  C.  Hardlo,  for  appellee. 

HOBSON,  C.  J.  A.  J.  Ball  died  Intestate, 
owning  a  tract  of  land  in  Laurel  county,  on 
which  be  resided.  He  left  surviving  him 
ten  children.  M.  M.  Ball,  one  of  his  sons, 
owned  11%  acres  of  land  adjoining  bis  father. 
On  March  28,  1899,  he  sold  to  James  Moore 
his  undivided  Interest  In  his  .father's  tract 
and  the  IVA  acres  which  he  owned  in  his 
own  right  and  executed  to  him  a  title  bond. 
In  consideration  of  $150-^100  paid  then  In  a 
mare,  $10  paid  In  cash,  and  for  the  balance, 
$40,  Moore  executed  a  note  to  Ball.  On 
April  10, 1899,  Ball  executed  to  Moore  a  deed 
for  the  property,  which  was  acknowledged 
before  the  clerk  on  that  day,  but  not  recorded 
until  June  26,  1899.  John  B.  Farls  had  a 
debt  against  M.  M.  Ball,  for  which  he  sued 
him  in  the  London  police  court  and  recovered 
Judgment  on  April  8,  1899.  Execution  was 
Immediately  issued  on  the  Judgment  and  re- 
turned "No  property  found,"  on  April  10th. 
On  April  11th  Farls  filed  a  transcript  of  the 
Judgment  execution,  and  return  in  the  clerk's 
office  of  the  Laurel  circuit  court  and  caused 
an  execution  to  issue,  which  was  levied  by 
the  sheriff  on  the  undivided  Interest  of  M.  M. 
Ball  In  the  tract  of  laud  left  by  his  father. 
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The  levy  wax  made  on  Jane  22d.  The  sale 
was  made  on  Jn]y  10th,  and  Farla  became 
the  purchaser.  After  this  Farls  brought  suit 
and  obtained  a  partition  of  the  tract  between 
him  and  the  other  heirs  of  A.  J.  Ball ;  Moore 
not  being  a  party  to  the  snit  After  this 
Moore  brought  this  action  against  Farls  to 
have  his  title  quieted,  and,  the  court  having 
dismissed  his  petition,  he  appeals. 

We  see  nothing  In  the  record  to  Justify  the 
<-oncluslon  that  Moore  contracted  with  M.  M. 
Ball  to  pay  the  debt  of  Farls.  Farls  testi- 
fies that  Moore  came  to  him  and  told  him 
he  had  bought  the  land,  and  was  to  pay  the 
debt  he  had.  and  that  Marshall  Ball  had 
told  him  that  It  was  $3S  or  $40;  that  he 
then  told  Moore  the  debt  was  $70  or  $75,  and 
he  said.  If  it  was  that  much,  he  would  not 
pay  It  Moore  says  that  after  he  bought 
the  land  Ball  told  blm  he  owed  Farls  $30, 
and  he  went  to  see  Farls,  and  Intended 
to  pay  him  If  the  debt  was  not  more  than 
$40;  that  after  this  Ball  sold  his  note  for 
$40  to  Andy  Webb,  and  he  paid  the  debt  to 
Webb.  The  proof  clearly  shows  that  the 
land  was  not  worth  over  $160,  and  that 
Moore  paid  the  horse  at  $100  and  $10  In  cash 
when  the  trade  was  made,  and  executed  a 
note  for  $40.  The  proof  by  both  Ball  and 
Moore  Is  that  the  land  was  sold  for  $150, 
and  their  testimony  Is  sustained,  not  only  by 
the  written  contract,  but  by  the  testimony 
of  another  witness.  Farls  does  not  plead 
this  defense.  He  does  not  plead  or  prove  that 
he  had  a  lien  on  the  land.  The  deed  to 
Moore  must  be  read  In  connection  with  the 
bond,  and,  when  so  read.  Is  sufficient  The 
proof  leaves  no  doubt  that  Farls  knew  of 
Moore's  claim  to  the  land  long  before  the  sale 
under  execution.  The  conversation  referred 
to  between  blm  and  Moore  took  place  after 
the  levy  and  before  the  sale.  When  the 
sale  was  made,  Moore  was  present  and  for- 
bade the  sale.  The  rule  Is  that  the  older 
eqnlty  prevails,  and  that  the  purchaser  by 
unrecorded  deed  will  be  protected  against  the 
execution  creditor,  who  purchases  at  the  exe- 
cution sale,  if  he  has  notice  of  the  older 
equity  before  the  sale.  Low  v.  Bllnco,  10 
Bush,  334.  We  see  nothing  In  the  record 
to  show  that  Moore's  purchase  was  not  in 
good  faith,  or  was  fraudulent. 

Judgment  reversed,  and  cause  remanded 
for  a  Jndgment  in  favor  of  Moore,  quieting 
bis  tltte  to  the  land. 


EVERSOLE  et  al.  v.   VIRGINIA  IRON. 
COAIi  &  COKE  CO. 

(Court    of    Appeals    of    Kentucky.    April    19; 
1906.) 

1.  PiXAOiNo — Motions — Electign    Between 
Cacses  of  Action. 

Where  a  petition  states  a  cause  of  action 
in  different  ways  and  seeks  a  diversity  of  re> 
lief,  but  the  only  substautial  cause  of  action 
Kt  up  is  that  the  plaintiff  be  adjudged  the 
owner  of  the  mineral  right  in  certain  land,  a 
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motion  to  require  an  election  between  eauaet 
of  actions  was  properly  denied. 

[Ed.  Note. — For  cases  in  point  see  veL  88, 
Oent  Dig.  Pleading,  i  1199.] 

2.  Qxnmsa  Titlb— Possessioh  bt  Pijmr- 

TIIW. 

Ky.  St  1903,  t  11>  authorizing  suit  by  any 
person  having  both  the  legal  title  and  posses- 
sion of  land  to  quiet  title  thereto,  does  not  ap- 
Ely  where  a  deed  of  the  mineral  right  claimed 
y  plaintiff  was  on  record  Iwfore  the  defendants 
acquired  any  title  to  the  land,  and  by  con- 
veyance between  them  they  attempted  to  con- 
vert the  mineral  right  to  their  own  use;  and 
in  such  case  it  is  not  necessary  for  plaintiff  to 
show  that  he  is  in  possession  of  the  land. 
8.  Venuob  and  Pcbchaseb— Bona  Fidk  Fub- 
CHASEBS — Notice — Recobds. 

Where  purdiasers  of  land  Icnew  that  the 
vendor  was  in  posaeaaion  when  he  sold  it  th^ 
are  bound  b^  constructive  notice  of  a  prior 
deed  from  hun  of  the  mineral  rights  in  ti^e 
land,  recorded  before  they  made  their  purchase, 
though  he  never  held  legal  title  to  the  land, 
so  that  Ills  deed  did  not  lie  in  the  regular  chain 
of  title. 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  officially  reported." 

Action  by  the  Virginia  Iron,  Coal  &  Coke 
Company  against  James  Eversole  and  an- 
other. From  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

P.  T.  Wheeler  and  G.  J.  Eversole,  for  ap- 
pellants. Wootton  &  Morgan  and  Greene  ft 
Van  Winkle^  for  appellee. 

CARROLI.,  C.  This  controversy  grows  out 
of  conflicting  claims  of  appellant  M.  C.  Ever- 
sole  and  appellee  coal  and  coke  company  to 
the  mineral  rights  and  privileges  In  about 
300  acres  of  land  hi  Perry  county.  The  facts 
are  substantially  as  follows:  In  1884  Thom- 
as Milam  purchased  the  tract  of  land  from 
William  Stacey,  paying  blm  therefor  $400 
and  taking  a  bond  for  title.  This  bond  was 
not  put  to  record,  but  soon  after  the  purchase 
Milam  moved  on  the  land  and  lived  there 
until  1890,  when  he  sold  the  tract  to  ap- 
pellant James  Eversole  for  $1,000.  In  1887 
Milam,  being  then  in  possession  of  the  land, 
sold  and  conveyed  the  mineral  rights  therein 
to  one  Trigg,  a  remote  vendor  of  appellee, 
and  the  deed  to  Trigg  was  put  on  record  in 
the  proper  office  In  July,  1887.  Milam,  at 
the  time  he  sold  the  land  to  James  Eversole, 
bad  not  obtained  a  deed  for  it,  although  the 
purchase  money  had  been  fully  paid  some 
years  before^  and  Eversole,  in  order  to  per- 
fect his  title,  obtained  a  deed  from  William 
Stacey,  the  vendor  of  Milam,  as  well  as  Mi- 
lam, and  Ab.  Eversole,  his  brother,  Joined  In 
the  deed,  because  Stacey,  previous  to  his  sale 
to  Milam,  had  sold  and  conveyed  the  land 
to  Ab.  Eversole,  who,  falling  to  pay  the  pur- 
chase price,  afterward  and  before  the  sale 
to  Milam  surrendered  the  land  to  Stacey,  but 
did  not  make  him  a  deed.  In  1890  James 
Eversole  bad  his  deed  recorded,  and  In  1908 
he  sold  and  conveyed  to  his  son,  the  appel- 
lant M.  0.  Eversole,  all  the  mineral  rights 
In  said  land.  In  1904  the  appellee  company 
brought  this  suit  against  James  Eversole  and 


Digitized  by 


Google 


694 


82  SOUTHWESTERN  REPORTER. 


(Ky. 


M.  0.  Eversole^  alleging  that  it  was  the  own- 
er of  fbe  mlncoral  rights  in  the  land  by  vir- 
tne  of  the  conveyance  made  to  its  v^idor  by 
Milam  in  1887,  and  that  appellant  M.  0. 
Everaole  was  asserting  title  to  the  mineral 
rights  in  the  land  nnder  bis  deed  from  James 
Eversole,  which  It  averred  was  made  with 
the  fraudulent  purpose  of  cheating  and  de- 
priving it  of  its  ownership  and  title  to  said 
mineral  right;  that  Eversole  was  setting 
up  claim  to  the  property  which  cast  a  cloud 
upon  its  title  and  impaired  its  enjoyment 
of  its  rights,  as  well  as  the  vendible  value 
of  the  property;  and  It  prayed  the  court  to 
adjudge  it  to  be  the  owner  of  the  mineral 
rights  In  the  land  and  for  cancellation  of 
the  deed  from  James  Eversole  to  M.  C.  Ever- 
sole,  and  all  proper  relief. 

After  Interposing  various  motions  and  de- 
murrers to  the  pleadings,  the  appellants  an- 
swered, setting  np  their  title  to  the  property 
and  the  right  to  its  possession.  Other  plead- 
ings were  tendered  that  completed  an  Issue 
between  the  litigants,  and  upon  a  hearing 
of  the  case  the  circuit  court  sustained  the 
appellee  and  granted  the  relief  prayed  for. 
Appellants  complain  of  error  committed  by 
the  court  In  failing  to  require  appellee  to  elect 
which  one  of  the  causes  of  action  asserted 
by  It  it  would  prosecute,  and  In  overruling 
the  demurrer  to  the  petition.  In  answer  to 
the  first  contention  we  may  say  that,  al- 
though appellee  stated  in  different  ways  its 
cause  of  action  and  sought  a  diversity  of 
relief,  only  one  substantial  cause  of  action 
was  set  up,  and  that  was  that  It  be  adjudged 
the  owner  of  the  mineral  right  in  this  land. 
The  other  allegations  were  merely  Incidental 
to  this  chief  contention,  and  we  do  not  think 
the  court  erred  in  overruling  the  motion  to 
require  it  to  elect 

It  Is  urged  that  the  demurrer  should  have 
been  sustained,  because,  as  argued  by  coun- 
sel, this  is  an  action  to  quiet  title,  and  the 
petition  should  charge  that  appellee  had  the 
legal  title  and  was  In  possession  of  the  prop- 
erty. This  argument  rests  on  the  assumption 
that  appellee's  action  was  for  the  purpose 
of  quieting  its  title  to  the  property,  and  there- 
fore these  allegations  were  necessary.  It 
has  been  held  that  to  entitle  a  party  to  main- 
tain an  action  to  quiet  his  title,  he  must  show 
possession  in  himself  as  well  as  title.  Webb 
V.  Adams,  68  S.  W.  686,  22  Ky.  Law  "Rep. 
683;  Gateley  v.  Wilder,  14  S.  W.  680,  12 
Ky.  Law  Rep.  622;  Comelison  v.  Foushee, 
40  S.  W.  680,  19  Ky.  Law  Rep.  417.  But 
In  our  opinion  the  principle  of  law  announced 
in  these  cases  is  not  applicable  to  the  ques- 
tion here  involved,  which  falls  within  the 
rule  laid  down  in  Herr  v.  Martin,  90  Ky. 
877,  14  8.  W.  356,  where  It  Is  said  that  sec- 
tion 11  of  the  Kentucky  Statutes  of  1903,  In- 
voked by  appellants  in  this  case,  "does  not 
relate  to  an  effort  to  deprive  one  of  his  title 
by  converting  It  U"  the  other  party's  use. 
Such  effort  Is  not  clouding  the  other  person's 
title  by  asserting  a  superior  hostile  title  to 


the  property,  but  la  a  deprivation  of  the  title 
by  converting  the  same  to  the  use  of  the  per- 
son seizing  it  It  is  the  wrongful  seizing 
of  his  title  that  Is  the  foundation  of  the 
action.  Asserting  a  paramount  adverse  title 
to  the  land  is  a  cloud  upon  the  title  of  the 
other  party,  but  to  seize  his  title  Is  to  de- 
prive him  of  his  right  to  his  estate.  In  the 
first-named  case  the  person  must  have  the 
legal  title  and  the  possession  in  order  to 
maintain  his  action  to  remove  the  cloud  from 
his  title.  In  tbe  latter  case  he  can  maintain 
his  action,  although  not  In  the  possession, 
as  readily  as  If  the  Injnry  wore  done  to  the 
corpus  of  his  estate."  Pa(^ard  v.  Beaver 
Valley  Land  &  Mining  Co.,  96  Ky.  249,  28  S. 
W.  779;  Kant  v.  Hall,  23  8.  W.  954,  16 
Ky.  Law  Rep.  611.  Here,  as  in  that  case, 
the  appellants  are  seeing  to  deprive  the 
appellee  of  Its  title  to  this  property  by  con- 
verting the  same  to  their  use,  and  the  relief 
sought  by  appellee  is  the  cancellation  of  the 
conveyance  under  which  appellants  dalm 
title  and  that  it  be  adjudged  tbe  owner. 
Therefore  the  demurrer  to  the  petition  was 
properly  overruled,  as  it  was  not  necessary 
to  maintain  this  action  that  appellee  should 
be  In  possession  of  the  property. 

Appellants  also  Insist  that  James  Ever- 
sole,  when  he  obtained  the  conveyance  from 
Stacey  and  others,  did  not  have  actual  or 
constructive  notice  of  the  previous  sale  of 
the  mineral  rights  therein  by  Milam  to 
Trigg.  In  support  of  this  proposition  our 
attention  is  called  to  tbe  fact  disclosed  by 
the  evidence  that  James  E^ver8ole,  when  he 
purchased  the  land,  had  the  title  examined 
by  a  lawyer,  who  pronounced  It  good;  the 
attorney  overlooking  or  falling  to  discover 
the  deed  previously  made  by  Milam  to  Trigg. 
Tbe  evidence  does  not  establish  that  James 
Eversole,  at  the  time  he  purchased,  had  ac- 
tual notice  of  the  conveyance  by  Milam  to 
Trigg;  and  appellants  Insist  that  aa  the 
deed  from  Milam  to  Trigg  did  not  lie  In  the 
regular  line  or  chain  of  title  to  be  examined 
in  tracing  the  title  of  the  land,  James  Ever- 
sole  was  not  affected  with  constructive  no- 
tice of  this  deed.  They  argue  that  Milam 
had  no  title  of  record;  that  the  legal  title 
to  the  land  was  in  his  vendor,  Stacey,  or  Ah. 
Eversole,  to  whom  Stacey  had  sold;  and 
that  as  there  was  no  record  of  any  deed  to 
Milam,  Eversole  was  not  charged  with  no- 
tice of  any  conveyance  made  by  Milam.  As 
a  distinct  legal  proposition,  there  is  con- 
considerable  authority  in  support  of  this 
proposition.  In  Dembltz  on  Land  Titles,  a 
valuable  work  prepared  after  extensive  and 
accurate  research  and  laborious  industry  by 
a  distinguished  Kentucky  lawyer,  the  rule  is 
thus  stated  by  the  learned  author:  "But 
the  constructive  notice  of  the  deed  arising 
from  its  registry  operates  only  on  those 
against  whom  the  statute  makes  it  notice. 
If  It  be  not  a  deed  from  the  same  grantor 
under  whom  the  purchaser  takes  title,  he 
need  not  look  at  it    Hence,  when  the  record 
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lesTes  title  tn  A.,  the  appearance  of  a  deed 
from  B.  to  C.  does  not  set  purchasera  on  tn- 
qnliy  to  find  the  unrecorded  transfer  from 
A.  to  B.  And  It  would  be  the  same  If  there 
were  a  deed  from  B.  back  to  A.  reserTing 
the  vendor's  Hen."  The  doctrine  of  the  text 
Is  supported  by  Corbln  t.  Sullivan,  47  Ind. 
356;  PetersMi  v.  MeCauley  (TeJj.  Civ.  App.) 
25  S.  W.  826;  Satterfield  v.  Malone  (C. 
a)  35  Fed.  446^  1  L.  R.  A.  35;  Woods  v.  Far- 
mere,  7  Watts  (Pa.)  882,  32  Am.  Dec.  772; 
Leiby's  Ez'rs  v.  Wolf,  10  Ohio,  83,  and  many 
other  cases.  But  this  principle  of  law,  new 
as  it  Is  in  the  Jurisprudence  of  this  state, 
however  correct,  has  no  applicability  to  this 
case,  because  James  Eversoie  purchased  the 
land  from  Milam,  who  was  in  possession, 
with  the  equitable  title,  and  had  the  right 
to  convey,  and  paid  Milam  the  purchase 
price,  with  the  understanding  that  Stacey 
and  Ab.  Elvereole  would  make  him  a  deed, 
and  at  the  time  of  bis  purchase  Milam  was 
living  on  the  land.  These  facts  were  suffi- 
cient to  put  Elversole  upon  notice  that  In 
investigating  the  title  he  must  look  to  any 
conveyance  that  may  have  been  made  by 
Mllam.  If  he  had  bought  the  property  from 
another  person  than  Mllam,  and  without 
any  knowledge  of  Milam's  ownership  or 
possession  of  the  premises,  a  different  ques- 
tion would  be  presented.  As  said  In  the 
work  on  Land  Titles  before  quoted:  "Qea- 
oally,  whenever  the  proposed  purchaser 
learos  anything  which  rendos  the  vendor's 
title  suspicions,  he  Is  thereby  put  on  inquiry, 
and  must  pursue  this  inquiry  at  his  peril 
until  be  finds  the  unrecorded  grant  or  in- 
cumbrance, or  until  he  has  exhausted  all 
means  of  finding  it."  The  deed  from  Mllam 
to  Trigg  had  been  recorded  in  the  manner 
provided  by  the  statute,  and  Eversoie  was 
bound  to  take  notice  of  It,  and  he  cannot 
escape  the  responsibility  for  his  failure  to 
find  It  by  sheltering  himself  under  the  tech- 
nical rule  that  It  was  outside  the  regular 
dialn  of  title  that  he  was  Investigating. 
It  Is  not  denied  that  the  appellant  M.  C. 
Eversoie,  before  his  purchase  of  the  min- 
eral right  from  his  father,  had  notice  that 
appellee  was  claiming  the  mineral  right 
under  Its  purchase  from  Mllam;  but  appel- 
lants Insist  that,  although  M.  C.  JBversole 
did  have  notice  of  appellee's  chain  of  title 
to  the  land,  be  Is  not  affected  by  it,  because 
bis  Immediate  grantor,  James  Eversoie,  a<v 
quired  the  title  without  notice  of  appellee's 
claim;  and  In  support  of  this  proposition 
they  dte  numerous  authorities  holding  that 
a  purchaser  without  notice  may  sell  and  con- 
vey a  good  title  to  one  having  notice — the 
rule  as  stated  In  Pomeroy's  Equity  being 
that,  "it  a  second  purchaser  with  notice  ac- 
quires title  from  the  first  purchaser  who 
was  without  hotice  and  bona  fide,  be  suc- 
ceeds to  all  the  rights  of  his  immediate 
grantor."  Ltndsey's  Heirs  v.  Rankin,  4 
Bibb,  482;  Moore  v.  Dodd,  1  A.  K.  Marsh. 
140.    But,  as  we  have  seen,  the  immediate 


vendor  of  M.  O.  S)versole  did  have  notice  of 
appellee's  claim  before  he  purchased;  there- 
fore appellants  cannot  Invoke  this  doctrine 
In  their  behalf. 

Having  noticed  all  the  material  questions 
raised  by  appellants,  we  do  not  think  that 
any  good  puri>ose  would  be  subserved  In 
extending  this  opinion  further. 

The  Judgment  of  the  lower  court  Is 
affirmed. 

HUGHES  V.  OWENS  et  al. 

(Court    of    Appeals    of    Kentucky.    April    lb, 
1906.) 

1.  Advkbsx  Possession— Essentials  of  Pos- 
session. 

In  order  to  constitnte  adverse  possession 
It  is  necessary,  not  only  that  claimant  should 
have  been  in  possession  of  the  boundary  for 
15  years,  but  that  the  possession  should  have 
been  adverse,  open,  and  continuous  to  a  well- 
defined,  marked  Iraundary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  {{  65,  66.] 

2,  Same — Tackino  Possessions. 

Those  claiming  by  adverse  possession  are 
entitled  to  add  to  their  possession  that  of  those 
under  whom  they  claim. 

[Ed.  Note. — For  cases  in  point  see  voL  1, 
Coit  Dig.  Adverse  Possession,  {S  213-220.] 

8.  Same— Habicless  Ebbob. 

Where,  on  an  issne  as  to  adverse  posses- 
sion, it  did  not  appear  that  those  under  whom 
defendants  claimed  had  ever  asserted  an  ad- 
verse possession,  an  erroneous  instruction  that, 
if  defendants  "or"  those  pniler  whom  they 
claimed  had  been  in  possession,  etc.,  the  finding 
shoaid  be  for  defendants,  was  harmless. 
4.  Taxation— Tax  Deeds— Effect  as  Evi- 
dence. 

Where  a  tax  deed,  regular  on  its  face, 
is  introduced  in  evidence,  it  carries  a  presump- 
tion that  no  essential  to  its  validity  was  omit- 
ted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {{  1566,  1659.] 

Appeal  from  Circuit  Court,  Edmonson 
County. 

"Not  to  be  officially  reported." 

Action  by  M.  W.  Owens  and  others 
against  0.  M.  Hughes  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Milton  Clark  and  J.  S.  Wortham,  for  ap- 
pellants. M.  M.  Logan  and  Ora  B.  Hazel  ip 
for  appellee. 

CARROLL,  C.  This  action  was  brought 
in  March,  1903,  by  appellees,  setting  up  own- 
ership under  title  from  the  commonwealth 
to  'about  636  acres  of  land,  seeking  to  obtain 
possession  of  certain  parcels  of  the  land 
within  the  boundary  that  appellants  and 
others  had  taken  possession  of  several 
years  before  and  were  claiming  right  to  by 
virtue  of  their  adverse  possession  of  the  prem- 
ises. On  the  trial  of  the  case  the  Jury 
found  in  favor  of  some  of  the  claimants  and 
against  the  appellants  Hughes,  Kldwell,  and 
Constant.  The'  appellees  are  monresldents 
of  the  state,  and  relied  exclusively  upon  a 
paper  title  from  the  commonwealth.    On  this 


Digitized  by 


Google 


696 


92  SOUTHWESTDRM  BEPOBTBR. 


CSj. 


appeal  the  appellanb^  contention  is  that  the 
court  erred  In  refusing  to  peremptorily  in- 
stmct  the  Jury  to  find  for  them,  In  giving  In- 
structions, and  in  falling  to  sustain  objec- 
tions to  certain  title  deeds  introduced  as 
evidence  by  the  appellees.  The  evidence  con- 
duced to  show  that  in  1887  the  appellants, 
and  those  under  whom  they  claim,  without 
right  or  authority  so  to  do,  took  possession 
of  the  premises  now  claimed  by  them,  and 
have  been  in  the  occupancy  thereof  since 
that  time.  In  order  to  hold  land  by  ad- 
verse possession,  it  is  necessary,  not  only  that 
the  claimant  should  have  been  in  possession 
of  the  boundary  for  IS  years,  but  that  this 
possession  was  adverse,  open,  and  continuous 
to  a  well-deflned,  marked  boundary;  and, 
although  the  appellants  proved  that  they  had 
been  In  possession  of  the  land  in  question, 
they  failed  to  establish  to  the  satisfaction 
of  the  jury  that  their  possession  was  open, 
adverse,  and  continuous,  and  to  a  well-de- 
flned, marked  boundary,  and  on  this  issue 
of  fact  we  are  not  disposed  to  disturb  the 
verdict  of  the  Jury. 

The  only  complaint  made  as  to  instructions 
la  to  the  use  of  the  word  "or"  in  place  of  the 
word  "and"  in  the  Instruction  saying  to  the 
jury  that  "if  they  believed  from  the  evidence 
that  defendants  or  either  of  them,  or  those 
from  whom  or  under  whom  they  claim  pos- 
session, have  been  in  the  actual  adverse  and 
continuous  possession  of  the  land  they  claim 
as  against  plalntifFs,  and  all  others,  openly 
claimed  to  a  well-defined  and  marked  bound- 
ary for  as  long  as  16  years  consecutively 
before  March  6,  1903,  when  this  suit  was 
filed,  they  should  find  for  the  defendants." 
The  word  "and"  should  have  been  used 
In  place  of  the  word  "or"  in  this  Instmction, 
as  the  appellants  were  entitled  to  add  to  their 
possession  the  possession  of  those  under 
whom  they  claimed,  for  the  purpose  of  ex- 
tending the  possession  as  far  back  as  It  might 
be.  The  adverse  holding  may  have  com- 
menced when  the  first  person  under  whom 
the  appellants  claim  entered  upon  the  land. 
But  we  do  not  believe  that  the  jury  were  mis- 
led by  the  misuse  of  the  word  "or"  in  this 
instruction,  or  that  the  substantial  rights 
of  appellants  were  prejudiced  by  this  error, 
because  it  does  not  appear  that  the  persons 
under  whom  appellants  claimed  had  ever 
asserted  an  adverse  possession  to  entitle 
them  to  hold  the  land. 

The  principal  ground  upon  which  appel- 
lants ask  a  reversal  grows  out  of  alleged 
defects  in  the  paper  title  of  appellees,  mani- 
fested by  the  deed  of  Mart  Hardin,  register 
of  the  land  office,  to  James  Coleman,  in 
December,  1806,  and  the  deed  from  B.  F. 
CkH'krell,  auditor's  agent,  to  J.  W.  Dickey, 
made  in  June,  1852.  It  is  urged  that  these 
deeds  and  the  evidence  offered  in  connection 
with  them  fail  to  show  that  all  the  require- 
ments of  the  law  in  reference  to  tax  deeds 
had  been  complied  with.  In  fact,  uo  evidence 
was  offered  by  appellees  in  supiiort  of  these 


deeds,  and  their  competency,  therefore,  de- 
pends upon  the  question  whether  or  not  tiie 
deeds  in  and  of  themselves,  unsupported  by 
extraneous  proof,  should  have  been  permitted 
to  go  to  the  jury  as  evidence  of  the  chain  of 
title  of  appellees,  who  are  seeking  to  trace 
back  to  the  commonwealth.  In  respect  to  the 
deed  from  Hardin,  register  of  the  land  office, 
to  Coleman,  an  Inspection  of  It  shows  that 
In  December,  1806,  Hardin,  as  register,  in 
pursuance  of  the  provisions  of  the  acts  of  the 
General  Assembly  in  such  cases  made  and 
provided,  did  expose  for  sale  at  public  auction 
the  tract  of  land  mentioned  in  the  deed  for 
the  purpose  of  paying  the  tax'  dne  thereon 
by  one  John  Wilcox,  when  James  Coleman 
became  the  purchaser  for  the  amount  of  the 
tax  and  interest  due,  and  thereupon  the  rois- 
ter made  to  him  the  deed  in  controversy.  In 
Alexander  v.  Aud,  88  S.  W.  1103,  28  Ky.  Law 
Rep.  68,  in  speaking  of  the  effect  of  the 
certificates  of  public  lOfflccrs  to  tax  deeds, 
this  court  said:  "Public  officers,  who  are 
required  to  discharge  an  official  duty  and 
to  make  a  certificate  or  return  thereof,  are 
presumed  to  have  truly  done  all  that  Is 
certified,  and  all  they  were  required  to  do  to 
make  this  certificate  true.  This  Is  true  of 
tax  collectors,  as  It  Is  of  other  officers. 
When  It  is  said,  therefore,  that  the  tax  col- 
lector has  certified  to  certain  facts,  they  are 
deemed  to  have  been  done,  as  well  as  all 
other  acts  necessarily  required  to  have  been 
done  to  support  them  until  the  contrary 
is  shown.  A  pleading  which  attacks  the 
validity  of  an  official  act  is  bad,  unless  it 
shows  affirmatively  that  the  act  was  not 
done,  or  that  some  essential  was  omitted 
which  goes  to  the  vitality  of  the  act"  In 
support  of  this  doctrine  numerous  cases  are 
cited  in  the  opinion. 

Applying  the  principle  announced  to  the 
deed  in  this  case,  which  appears  regular  on 
its  face,  if  the  appellants  desired  to  attack 
the  deed  or  to  question  its  efficiency  to  pass 
title,  the  burden  was  upon  them  to  show  in 
what  particulars  it  was  deficient;  and  having 
failed  to  Introduce  any  evidence  showing  the 
defects  In  this  deed,  the  presumption  most 
be  indulged  in  that  6very  requisite  essential 
to  its  validity  was  complied  with  by  the  offi- 
cers who  made  the  tax  sale  and  executed  the 
deed  in  pursuance  thereof.  The  older  a  deed 
is,  the  greater  the  reason  and  necessity  for 
holding  that  the  officer  who  made  it  perform* 
ed  fully  his  duties.  As  an  illustration, 
take  the  deed  here  In  question.  It  was  made 
more  than  100  years  ago.  All  of  the  persons 
connected  with  Its  execution,  or  who  were 
familiar  with  the  facts  growing  out  of  the 
transaction,  have  long  since  died>  and  It  Is 
more  than  probable  that  all  the  records  and 
exhibits  made  by  the  officers  of  the  state  in 
connection  with  the  tax  sale,  save  and  except 
the  deed  Itself,  have  been  destroyed  for  many 
years.  If,  therefore,  it  was  necessary  that 
the  person  relying  upon  a  deed  like  this  as 
a  chain  in  his  title  should  be  required  to 
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affirmatively  prove  that  every  material  con- 
dition of  the  law  in  reference  to  its'  making 
liad  been  compiled  with  by  the  officers,  the 
person  Introducing  it,  however  merltorioua 
his  case  or  deserving  his  contention,  would 
fail,  because  of  inability  to  show  by  extrane- 
ous proof  the  required  facts.  The  reasons 
here  stated  apply  with  equal  force  to  the 
deed  made  In  June,  1852,  by  Gockrell,  audi- 
tor's agent,  to  J.  W.  Dickey;  and  without 
extending  this  opinion  further  upon  this 
question,  or  discussing  the  authorities  to 
which  our  attention  has  been  called  by  coun- 
sel for  appellants,  we  are  of  the  opinion  that 
the  case  of  Alexander  v.  Aud,  supra,  support- 
ed as  It  is  by  reason  and  authority,  Is  con- 
clusive of  the  question  here  involved. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


BOHANNON  T.  BOHANNON'S  ADM'X. 

(Coort    of    Api>eals    of    Kentucky.    April    19, 
IflOft) 

L  Httsbahd  and  Wife — Wite's  PBOPBaxr — 

RiOHTS  OF  Husband — Waives. 

A  husband  may  waive  whatever  marital 
rights  he  has  in  his  wife's  estate,  and  settle 
it  upon  her  to  her  separate  use,  and  an  agree- 
ment to  this  effect  will  l>e  upheld  in  eqaity 
without  the  intervention  of  a  trustee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  {{  27,  232.] 

2.  LiKiTATioN  or  Actions — Recooritior  of 
Obligation. 

Where  a  husband  received  the  proceeds  of 
his  wife's  property  under  an  agreement  that  he 
would  hold  it  in  trust  for  her,  and  during  a 
period  of  30  years  recognized  the  existence  of 
the  obligation,  limitations  did  not  run  against 
the  wife's  right  to  enforce  the  trust,  nor  did 
tills  right  become  stale. 

3.  Husband  and   Wife— Wife's  Pbopkbtt— 
Aobebjient  to  Hold  in  Tbust— Gonsidkka* 

TION. 

An  agreement  by  a  husband  to  hold  the 
proceeds  of  bis  wife's  property  in  trust  for  her 
IS  based  upon  a  valid  consideration,  and  will  be 
upheld  and  enforced  in  equity. 

4.  TansTS— Pabol   Pboof. 

Where  a  husband  took  the  proceeds  of  Us 
wife's  property  under  an  agreement  to  hold 
it  in  trust  for  her,  he  held  the  property  under 
an  express  trust  relating  to  personalty,  which 
was  capable  of  being  established  by  parol  and 
was  not  affected  by  the  statute  of  frauds. 

[Ed.  Note. — ^£V>r  cases  in  point,  see  voL  47, 
Cent.   Dig.  Trusts,  |f   15-24.] 

6.  Hubbard  and  Wife— Wife's  Pbopebtt— 

AORBEMBNT  TO    HOLD   IR   TRUST— EnFOBOK- 
MENT. 

Where  a  hnsband  took  the  proceeds  of 
his  wife's  property  under  an  agreement  to 
hold  it  in  trust  for  her,  she  was,  on  his  decease, 
entitled  to  the  trust  fund  from  the  residue  of 
ills  estate  after  the  payment  of  his  debts. 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  officially  r^orted." 

Proceedings  by  W.  A.  Bohannon's  adminift- 
tntriz  for  the  settlement  of  his  estate  and 
for  a  sale  of  his  real  property  for  the  pay- 
ment of  debts.  From  a  judgment  for  the 
administratrix,  Mary  E.  Bohannon  appeals. 
Reversed  and  remanded,  with  directions  for 
judgment. 


W.  S.  Pryor,  Wm.  P.  Thome,  and  John 
li.  Woodbury,  for  appellant.  Wilson  D. 
Crabb,  Carroll  &  Carroll,  and  Nat  C.  Core- 
ton,  for  appellee. 

BARKER,  J.  W.  A.  Bohannon  died  in- 
testate, domiciled  in  Henry  County,  Ky., 
leaving  his  widow,  Mary  B.  Bohannon,  his 
daughter,  Lottie  Woods,  and  two  infant 
grandchildren,  the  chlldi'en  of  a  deceased 
daughter,  as  bis  only  heirs  at  law.  The  ap- 
pellee, Lottie  Woods,  was  appointed  and 
qualified  as  administratrix  of  his  estate,  and, 
finding  that  the  personal  property  left  by  her 
father  was  insufficient  to  pay  his  debts,  in- 
stituted this  action  for  the  purpose  of  settling 
his  estate,  for  a  sale  of  his  real  property,  and 
the  payment  of  bis  just  debts.  The  widow, 
Mary  E.  Bohannon,  and  the  two  Infant  grand- 
children, were  made  defendants,  and  properly 
brought  before  court  After  the  payment  of 
the  admitted  debts  of  the  decedent  there  will 
remain  between  $7,000  and  $8,000  for  dis- 
tribution. Appellant,  at  the  time  of  her  mar- 
riage with  W.  A.  Bohannon,  was  the  owner 
of  property,  real  and  personal,  worth  In  the 
aggregate  between  $10,000  and  $14,000.  Af- 
ter marriage,  she  and  her  husband  sold  and 
conveyed  all  of  her  property,  realizing  cer- 
tainly more  than  $10,000,  which,  It  ta  con- 
ceded, the  husband  invested  in  real  estate 
the  title  of  which  he  took  to  himself,  or 
with  it  improved  real  estate  the  title  of 
which  was  already  in  himself.  His  widow 
now  claims  that  all  this  was  done  under  agree- 
ment with  her  that  the  mon6y  realized  by 
the  sale  of  her  property  was  to  be  her  sep- 
arate estate,  to  be  held  In  trust  for  her  by 
ber  husband,  and  to  constltnte  a  debt  from 
him  to  ber.  These  facts  she  alleged  in  her 
answer,  which  was  made  a  cross-petition 
against  her  daughter,  Lottie  Woods,  the  ad- 
ministratrix, and  her  two  infant  grandchil- 
dren, and  prayed  for  a  judgment  in  accord- 
ance with  her  rights.  Issue  was  joined  upon 
this  claim,  and  on  final  hearing  the  chancellot 
dismissed  the  cross-petition,  of  which  ap- 
pellant now  complains. 

There  is  no  question  tuat  at  the  time  of  the 
marriage  the  wife  owned  property,  real  and 
personal,  of  the  value  claimed  by  her,  or  that 
It  was  sold  by  her  and  her  husband,  and  the 
proceeds  turned  over  to  and  used  by  him  as 
she  now  asserts.  Nor  do  we  think  there  can 
be  any  reasonable  doubt  that  the  evidence 
fully  sustains  in  every  particular  the  agree- 
ment by  the  husband  to  hold  the  money  in 
trust  for  his  wife ;  that  he  always  regarded 
it  as  a  debt  due  from  him  to  her,  and  fre- 
quently promised  to  make  a  settlement  upon 
ber  by  which  she  should  be  reimbursed  the 
sum  loaned  by  her  to  him.  The  evid«ice 
on  this  subject  is  largely  made  vp  of  his 
admissions  to  various  parties  to  whom  he 
talked  of  the  transaction.  These  witnesses, 
in  the  main,  are  not  the  partisans  or  relatives 
of  the  widow,  but  are  the  relatives  of  the 
husband.    Harvey   Radford,    the    father   of 


Digitized  by  VjOOQIC 


598 


82  SOUTHWBSTBBN  RBPOaTBB. 


^jr. 


the  two  Infant  grandchildren,  admitted  In 
his  testimony  that  he  had  heard  his  father- 
in-law  say  that  his  wife  had  money  Invested 
in  the  home  place.  In  answer  to  the  qnestlon, 
"You  knew,  though,  Mrs.  Bohannon  had 
money  In  that  house?"  He  said,  "I  heard 
that.  Q.  Whom  did  you  hear  say  that?  A. 
Mr.  Bohannon."  And  again:  "Q.  What 
did  he  say?  A.  He  said  that  there  was  $10,- 
000  of  that  mon«y  there.  Q.  What  money? 
A.  I  don't  know.  I  supposed  it  was  his 
wife's  money."  The  appellee,  lottle  Woods, 
in  her  testimony,  said:  "I  beard  my  father 
and  mother  hare  conversations  over  this 
question  about  the  money.  He  said  he  held 
money  for  mother.  He  said  he  held  money 
for  her  and  she  said  he  bad  to  moke  it 
sate  for  her;  that  he  held  her  money.  Q. 
How  often  have  you  heard  Iilm  make  that 
statement?  When  was  the  last  time  you 
beard  him  make  that  statement  before  bis 
death?  A.  I  have  heard  him  speak  of  it 
several  times;  on  Sunday  afternoon  before 
bis  death.  Q.  Wliat  was  said  at  that  time? 
A.  Well,  he  told  her  he  expected  to  make 
her  safe  for  the  money  he  held  for  her,  and 
she  told  him  he  liad  promised  to  do  that; 
that  be  had  her  money.  Q.  How  much 
money  did  your  father  state  in  your  presence 
at  any  time  he  had  of  your  mother's?  A. 
About  $10,000,  I  think."  W.  A.  Netberton, 
a  n^hew  Of  the  deceased,  said:  "Just  before 
his  death  I  had  two  conversations.  About 
six  weeks  before  be  died  I  bad  a  conversa- 
tloQ  with  him  at  Smithfleld.  He  was  over 
there.  •  •  •  We  spoke  about  the  money  ow- 
ing on  my  mother's  land;  his  mortgage.  He 
was  standing  good  for  It  He  told  me  he 
was  going  to  settle  the  mortgage  and  wanted 
that  business  straightened  up.  He  said  he 
had  Mary's  (bis  wife's]  money,  and  be  wanted 
to  make  her  good  and  safe  for  her  money; 
that  he  had  used  it  and  wanted  to  get  it 
up.  Q.  Do  you  know  bow  much  money  of 
Mrs.  Bohannon's  be  had?  A.  I  know  of 
$6,000  or  $10,000.  I  know  he  told  me  a  half 
a  dozen  times.  I  don't  know  how  much 
more.  Q.  Did  he  state  to  you  that  he  held 
It  as  bar  trustee,  or  words  to  that  effect? 
A.  No;  he  said  she  put  it  into  his  bands 
to  use,  and  he  was  to  repay  her.  He  was 
to  give  it  back,  and  he  was  going  to  do  that 
and  make  it  all  satisfactory,  because  he  didn't 
believe  he  was  going  to  live  very  long." 

We  give  this  as  a  fair  specimen  of  a  gnreat 
deal  at  testimony  of  the  same  tenor,  and 
against  which  there  is  no  contradictory  evi- 
dence whatever.  It  Is  now  too  well  settled 
to  be  successfully  questioned  that  a  husband 
may  waive  whatever  marital  rights  he  has 
In  bis  wife's  estate,  and  settle  it  upon  her 
to  her  separate  nse,  and  that  an  agreement  to 
this  effect  will  be  upheld  in  equity  without 
the  intervention  of  a  trustee.  Here  the 
wiftfs  property  was  turned  Into  money  upon 
the  agreement  that  the  proceeds  of  the  sale 
should  belong  to  her.  Just  as  the  property 
had   before  the   conversioo.    The  evidence 


shows  conclusively  to  our  minds  that  the 
husband  in  good  faith  made  this  agreement 
with  Ills  wife,  and  always  recognized  her 
claim  as  a  subsisting  and  valid  obligation 
on  his  part  Although  the  time  between  the 
sale  of  the  wife's  property  and  the  death  ot 
the  husband  was  long — ^more  than  30  years — 
yet  the  statute  of  limitations  never  bars  a 
claim  that  Is  constantly  recognized  as  a  sub- 
sisting and  valid  obligation;  nor  will  equity 
regard  it  as  stale  under  the  same  cir- 
cumstances. .Owsley  V.  Sarah  Owsley,  77 
&  W.  394,  25  Ky.  Law  Bep.  1194. 

We  think  the  establishment  of  the  debt 
claimed  by  the  wife  In  this  case  is  as  con- 
clusive as  hnman  evidence  can  make  it,  and 
the  contract  based  as  it  is  upon  a  good  and 
valid  consideration,  will  be  upheld  and  en- 
forced in  equity.  Maraman's  Adm'r  v.  Mar- 
aman,  4  Mete.  84;  Campbell  v.  Galbreath,  12 
Bush,  4S9;  Thomas  v.  Harkness  and  Wife,  13 
Bnsb,  23;  Miller  and  Wife  v.  Edwards,  7 
Bush,  894;  Hill  v.  Cornwall  &  Bro.'s  Assig- 
nee, 95  Ky.  631,  26  a  W.  640;  Chom  v. 
Chom's  Adm'r,  96  Ky.  681,  33  S.  W. 
1107.  The  widow  In  this  case  is  not  seeing 
to  establish  an  express  trust  in  the  husband 
to  acquire  and  hold  real  estate  for  her  benefit 
She  is  simply  claiming  that  the  husband  took 
her  money,  and  agreed  to  hold  it  in  trust  for 
her  separate  use.  This  is  an  express  trust 
relating  to  personalty,  and  may  be  establish- 
ed by  parol,  and  is  unaffected  by  the  statute 
of  frauds.  Owsl^  v.  Sarah  Owsley,  sapra; 
Woolfolk  y.  Barle,  40  8.  W.  247, 19  Ky.  Uiw 
Rep.  343;  Berry  v.  Norris,  1  Duv.  303;  Kem- 
per V.  Kemper,  7  Ky.  Law  Rep.  98. 

We  are  not  Impressed  with  the  argument 
that  the  establishment  of  the  widow's  claim 
results  In  sweeping  from  the  iiifant  grand- 
children all  Interest  in  their  grandfather's 
estate,  which  would  otherwise  descend  to 
them.  In  the  first  place,  they  only  take  an 
interest  in  their  grandfather's  estate  subject 
to  the  payment  of  his  Just  debts.  It,  after 
the  payment  of  these,  there  is  nothing  for 
distribution,  no  hardship  is  worked  upon 
them.  It  is  not  a  hardship  to  be  deprived 
of  what  is  not  one's  own.  We  see  no  reason 
to  so  sympathize  with  the  infants  as  to  strain 
the  law  to  deprive  their  aged  grandmother 
of  what  Justly  belongs  to  her,  and  which  Is 
necessary  to  keep  her  from  want  in  her  old 
age  and  widowhood.  At  best  It  was  a  haraii 
rule  (prior  to  1894)  which  enabled  the  hus- 
band to  convert  the  whole  of  bis  wife's  es- 
tate to  bis  own  use,  and  at  death  either  de- 
vise it  by  will  to  strangers  or  allow  it  to  de- 
scend by  operation  of  law  to  others  than  the 
real  owner;  and  we  see  no  hardship  in  up- 
holding the  contract  of  the  huslMind,  when  he 
does  so  convert  bis  wife's  property,  that  he 
will  hold  it  in  trust  for  her  benefit  and 
not  leave  her  penniless  when  he  dies.  The 
record  before  as  shows  that  W.  A.  Bo- 
hannon always  recognized  that  the  mwaey 
he  took  from  the  sale  ot  his  wife's  estate 
belonged  to  her,  and  constantly  i^vmiaed 
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to  settle  with  her;  but,  like  many  another 
gooA  man,  his  Intentions  and  promiaes 
oatntn  his  performance.  He  postponed 
the  time  of  settlement  from  day  to  day, 
until  finally,  wltbout  warning,  be  was 
stricken  by  death,  and  thus  prevented  from 
doing  that  which  all  natural  right  and  Jus- 
tice required  he  should  do.  That  which  the 
husband  so  faithfully  promised  and  failed 
to  do,  equity  will  now  require  bis  personal 
representative  and  heirs  at  law  to  do. 

The  appellant  does  not  claim  to  be  paid 
imtll  after  her  husband's  other  creditors  are 
satisfied.  She,  as  we  understand  It,  only 
claims  the  residue  of  the  estate  as  against 
the  distributees  of  her  husband.  This  Is  the 
extent  to  which  she  can  enforce  the  trust 
Iiong  ▼.  Deposit  Bank,  90  S.  W.  961,  28  Ey. 
lAw  Rep.  9ia 

The  Judgment  Is  reversed,  with  directions 
to  enter  a  judgment  In  accordance  with  this 
opinion. 


KEITH  V.  COMMONWBAI/TH. 

(Court    of    Appeals    of    Kentocky.    April    20, 
190e.) 

1   HomOIDB— EVln«NC»— SUIFIOIIHOT. 

In  prosecution  for  murder,  evidence  held 
sufficient  to  support  a  conviction. 
2.  SAifB— ADinBsiBii.iTT  or  Evidence. 

In  a  prosecution  for  murder,  a  dying  decla- 
ration of  the  deceased,  made  when  ue  was 
past  hope  of  recovery  and  under  a  sense  of 
approaching  dissolution,  was  competent,  not- 
withstanding evidence  that  she  was  at  times 
deliriona.  where  the  statements  made  by  her 
were  rationaL 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  {  446.] 

Appeal  from  Circuit  Court,  Lame  County. 
•T?ot  to  be  officially  reported." 
Millard  Keith  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Sam  Y.  Jones,  for  appellant  N.  B.  Hays 
and  C  EL  Morris,  for  appellee. 

HOBSON,  a  J.  On  Sunday  evening,  Ao- 
gnst  27,  1895,  about  an  hour  before  sunset 
MlUard  Keith  came  to  the  house  of  James 
Johnson,  in  Lame  county.  Johnson's  family 
were  present  tuid  Johnson  said  to  him:  "If 
your  purpose  here  Is  to  carry  news,  and  to 
make  a  disturbance  In  my  family,  I  want 
yon  to  get  away  from  here."  When  he  got 
to  the  yard  gate  going  out  he  said:  "I  will 
be  back  here.  I  am  going  to  fix  myself." 
About  dark  Keith  returned  to  the  house,  and 
holloaed  a  couple  of  times.  Johnson  did  not 
go  out  at  once.  He  finally  said  to  Keith:  "I 
told  yon  to  stay  away  from  here.  What  will 
yon  have?"  Keith  said  he  bad  a  note  for 
Norma,  Johnson's  daughter.  Johnson's  wife 
about  this  time  came  oat  of  the  cook  room. 
To  use  Johnson's  expression,  Keith  was 
"rearing  and  tearing."  Mrs.  Johnson  went  up 
to  tbe  gate  where  Keith  was,  and  Johnson 
went  into  the  bouse  and  got  his  rifle.  Mrs. 
Johnson,  when  she  got  up  to  Keith  said:    "Yon 


go  off  from  here,  and  don't  bavc  any  fuss  here. 
I  have  got  heart  disease,  and  I  have  smother- 
ing spells."  He  answered  with  an  oath: 
"Throw  up  your  hands,  or  I  will  shoot  your 
brains  out"  About  this  time  Johnson  came 
out  of  the  house  with  the  rifle.  Keith  fired 
two  shots  at  blm,  and  Johnson  fired  one 
shot  at  Keith.  One  of  Keith's  shots  strack 
Mrs.  Johnson  in  tbe  breast  the  ball  passing 
downward,  and  she  died  of  the  wound  the 
next  day;  her  death  being  due  to  Internal 
hemorrhage.  The  above  Is  the  testimony  In 
substance  for  tbe  commonwealth.  Keith's 
statement  Is  that  he.  Curt  Bell,  and  Tom 
Underwood  had  been  drinking  whisky  that 
Sunday.  They  separated  about  10  o'clock 
Sunday  morning,  and  met  again  at  3.  Curt 
Bell,  after  they  had  been  together  drinking 
awhile  Sunday  evening,  sent  Keith  to  John- 
son's to  tell  Norma  Johnson  to  come  out; 
that  he  wanted  to  see'  her.  He  also  sent  for 
some  whisky,  saying  that  be  would  want 
some  whisky  for  him  and  the  girl  that  night 
If  she  came  out  He  says  that,  when  he  got 
down  to  Johnson's,  Johnson  asked  him  if  he 
came  to  deliver  any  message,  and  told  him  to 
get  away  from  there;  that  Johnson  had  a 
knife  in  his  hand,  and  said,  "I  would  Just  as 
soon  cut  your  head  off  as  to  look  at  you;" 
that  he  then  left  and  went  and  reported  to 
Curt  Bell,  who  asked  Underwood  to  go  and 
take  his  message  to  tbe  girl.  -  Underwood 
went,  and  came  back  saying  that  he  bad  not 
l>een  able  to  see  her.  Bell  then  told  blm  to 
go  to  the  gate  and  call  for  Norma.  He  told 
Bell  that  Johnson  would  raise  a  racket  with 
him.  Bell  gave  him  a  pistol,  and  told  him  to 
"go  down  there  and  get  that  girl."  He  took 
the  pistol,  and  went  to  Johnson's  gate,  and 
called  for  Norma.  Her  father  answered, 
and  said,  "What  are  you  doing  back  here?" 
Keith  told  him  he  wanted  to  see  the  girl,  and 
Johnson  told  him  to  get  away  from  there. 
Johnson  went  Into  the  house,  and  Keith 
says  that  he  then  started  away,  and  about 
that  time  Mrs.  Johnson  came  out  to  the  gate 
and  said  to  him,  "You  go  away  from  here,  and 
go  now,"  and  he  said,  "All  right;"  that  Just 
then  Johnson's  gun  fired  from  the  comer  of 
the  house,  tbe  ball  striking  him  In  the  right 
arm,  and  he  shot  with  his  pistol  at  Johnson, 
and  killed  Mrs.  Johnson. 

It  will  thus  be  seen  that  there  Is  very  little 
contradiction  between  the  evidence  for  the 
commonwealth  and  the  defendant's  own  tes- 
timony. Where  the  evidence  does  conflict 
Uxe  weight  of  the  evidence  and  the  sur- 
rounding circumstances  sustain  the  testimony 
for  the  commonwealth.  On  these  facts,  the 
Jury  found  tbe  defendant  Keith,  guilty  of 
mnruer,  and  fixed  his  punishment  at  confine- 
ment In  the  penitentiary  for  life.  Both  Bell 
and  Keith  were  married  men.  According 
to  Keith's  ovni  evidence,  he  went  to  John- 
son's house  as  a  procurer  to  get  Johnson's 
daughter  out  of  tbe  house  for  Bell,  and  when 
Jolmson,  suspecting  his  purposes  were  not 
good,  told  him  to  leave  the  premises  and  stay 
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away,  be  left  making  a  threat,  and  In  a  staort 
time  returned  to  Johnson's  bouse,  armed 
with  a  pistol  to  carry  out  his  wicked  pur- 
poses. His  conduct  is  without  extenuation 
or  excuse.  The  proof  for  the  commonwealth 
Is  tliat  he  fired  the  first  shot;  but,  whether  he 
did  or  not,  he  was  evidently  at  Johnson's 
house  armed,  and  Johnson  had  a  right  to  be- 
lieve that  he  had  returned  to  execute  the 
threat  he  had  made. 

The  court  allowed  the  dying  declaration  of 
Mrs.  Johnson  as  to  the  circumstances  attend- 
ing the  shooting  of  her  by  the  defendant. 
The  proof  clearly  shows  that  at  the  time  she 
made  the  statements  she  was  past  hope  of 
recovery,  and  ttiat  she  made  them  under  the 
sense  of  approaching  dlssolation.  They 
were  therefore  competent  as  dying  declara- 
tions. It  1b  true  that  one  witness  says  at 
one  place  in  her  evidence  that  at  times  Mrs. 
Johnson  was  unconscious  or  delirious,  and  in 
answer  to  a  leading  question  as  to  whether 
she  knew  what  she  was  saying,  when  she 
made  the  statements,  the  witness  answered, 
"No,  indeed."  But  the  witness,  immediately 
following,  said  that  she  was  talking  ration- 
ally when  she  made  the  statements.  So 
that,  taking  all  the  testimony  of  the  witness, 
we  conclude  that  the  witness,  when  she  said, 
"No,  indeed,"  to  the  question  of  counsel  im- 
plying that  Mrs.  Johnson  was  out  of  her 
head,  meant  to  differ  from  the  view  the 
counsel  tiad  intimated.  No  other  witness 
testifies  to  her  l>eing  out  of  her  mind  when 
she  made  the  dying  declarations.  She  made 
the  same  statements  to  several  other  wit- 
nesses and  at  different  times.  Her  state- 
ments as  testified  to  by  the  witnesses  show 
no  signs  of  dellriousness,  but  are  rational. 
So  we  conclude  that,  taking  ail  the  testimony, 
her  dying  declaration  was  properly  admitted; 
for,  nnder  the  evidence,  it  was  at  least  a 
question  for  the  Jury  wtiat  weight  they 
would  give  her  statements. 

The  instmctlpns  fairly  submitted  the  is- 
sues of  fact  to  the  Jury,  and  on  the  whole 
case  we  see  no  reason  for  disturbing  the 
verdict. 

Judgment  affirmed. 


OARTBB  V.  DOTSON. 

(Court   of    Appeals    of    Kentnclcy.    April    20, 
1906.) 

Tbuots— Saia   of   Land— Bedemption— Bvi- 

DENCZ. 

Evidence  held  to  require  a  finding  that 
plaintiff  and  defendant  agreed  that  the  latter 
should  redeem  plaintiff's  land,  which  had  been 
sold  on  execution,  hold  the  title  in  liimself 
to  secure  what  he  advanced  for  that  pnrpose, 
and  that  defendant  therefore  held  the  title 
as  trustee  for  plaintiff,  and  should  be  comnelled 
to  rcconvey  the  same  on  payment  of  the  balance 
due  on  such  .advancement  and  interest 

Appeal  from  Glrcuit  Court,  Pi{ce  County. 

"Not  to  be  officially  reported." 

Action  by  H.  S.  Garter  against  O.  W. 
Dotson.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Beversed. 


W.  S.  Pryor  and  Boecoe  Vanover,  for  ap-       i 
pellant    S.  M.  Boberson,  for  appelleeu  | 

O'BBAB,  J.  Appellant  owned  a  tract  of  ' 
land  in  Pike  county  on  which  he  Iiad  lived 
for  20  or  25  years.  He  had  been  engaged 
in  merchandising.  He  failed  In  business  in 
1881.  In  May  of  1881  an  execution  for  some 
$1,300  issued  against  his  estate  in  favor  of 
a  creditor,  which  was  levied  on  this  land. 
A  homestead  was  allotted  out  of  it  to  ap- 
pellant, and  the  balance  was  sold  by  the 
sheriff  at  public  sale  to  A.  W.  Campliell  for 
$802.  The  land  was  appraised  before  the 
sale  at  $1,400.  Appellant  then,  or  about 
that  time,  made  a  deed  of  assignment  for 
the  benefit  of  all  Ills  creditors  generally  to 
Bart  Belcher.  He  continued  to  live  npon 
the  land  and  to  use  it  as  his  owtL  He  had 
reared  a  young  woman,  whom  he  had  adopt- 
ed as  a  child,  and  who  married  ai^>eUee^ 
6.  W.  Dotson.  At  that  time,  and  until  a 
short  time  before  the  institution  of  this 
suit,  the  relations  existing  l>etwe«i  ap- 
pellant and  appellee  were  altogether  friend- 
ly, if  not  intimately  cordial.  Althou^  ap- 
pellant was  then  an  old  man — about  70 — he 
did  not  quit  work.  Appellee  had  contracted 
with  A.  W.  Campbell  to  drive  a  large  quanti- 
ty of  saw  logs  by  hauling  and  splashing. 
Appellant  was  let  into  this  contract  with 
Campbell's  consent  as  a  partner  with  appel- 
lee in  doing  the  work.  This  contract  was 
made  in  January,  1882,  and  the  agreement 
between  appellant  and  appellee,  by  which 
the  latter  was  let  into  the  contract  as  a  party, 
was  made  directly  afterwards.  A  short 
while  after  ttiat  Campbell  assigned  his  pur- 
chase of  appelianf  B  land  to  appellee;  the 
latter  agreeing  to  pay  to  Campbell  the  pur- 
chase money  and  interest.  Appellant  claims 
that  he  and  appellee  agreed  that  appellee 
was  to  redeem  the  land  for  him  from  Camp- 
bell, and  that  appellant  was  to,  and  did, 
furnish  the  means  with  which  to  do  it;  that 
appellee  was  to  hold  the  title  for  him  till 
he  was  requested  to  convey  it,  when  he  was 
to  execute  deed  to  appellant,  or  to  whom  he 
might  direct  Appellee  d«iile8  that  such 
agreement  was  made,  and  denies  that  appel- 
lant paid  or  furnished  the  means  to  pay  for 
the  redemption  of  the  land.  This  was  the 
Issue.  The  greater  part  of  the  testimony 
was  introduced  to  Impeach  or  sustain  the 
general  reputation  of  appellant  affecting  his 
credibility  as  a  witness.  But,  if  it  should 
be  allowed  that  the  effect  of  all  this  evi- 
dence was  to  leave  a  doubt  upon  appellant's 
credibility,  still  there  is  enough  evidence  In 
the  record  to  show  with  reasonable  certabi- 
ty  what  the  truth  concerning  the  matter 
at  issue  really  is.  We  do  not  mean  to  say 
that  appellant  was  effectually  Impeached. 
Much  of  the  Impeaching  testimony  was  of 
a  doubtful  character,  emanating  from  the 
family  of  appellee,  and  some  of  it  doubt- 
less from  personal  enemies,  while  by  far  the 
greater  part  of  it  was  tl^e  echo  of  what 


Digitized  by 


Google 


Ky.) 


CARTER  V.  DOTSON. 


601 


busy  partisans  of  appellee  In  that  neighbor- 
hood had  been  circulating.  This  much  Is 
established  by  appellee's  own  evidence,  or 
Is  undented  by  him:  The  land  was  owned 
and  occupied  by  appellant  when  sold  by  the 
sheriff  to  Campbell  for  $802.  It  was  ap- 
praised at  $1,400.  Appellant  went  to  work 
for  Campbell  within  a  year  after  the  sale, 
and  actually  paid  Campbell  $525  toward 
the  redemption  of  the  land.  He  continued 
to  llYe  ni>on  It  without  paying  rent,  and 
using  it  as  he  chose  to  do,  for  10  years. 
Daring  that  time  api^llee  did  not  claim  or 
assert  title  to  it  The  assignment  of  his 
purchase  by  Campbell  to  appellee  was  before 
the  ezplratlcm  of  the  year  In  which  appellant 
had  the  right  to  redeem  the  land  from  the 
sherUTs  sale.  Aivellant  and  appellee  had 
then  begun  upon  the  contract  for  moving 
the  logs  for  Campbell.  When  the  assign- 
ment of  the  purchase  was  made  by  Camp- 
bell, It  recited  the  payment  of  $671.80,  of 
which  sum  appellee  paid  only  $347.  Appel- 
lant and  appellee  then  executed  their  note 
to  Campbell  for  the  balance  of  the  pur- 
chase money,  which  appellant  subsequently 
paid  (rff.  The  disputed  matters  are:  (1) 
That  It  was  agreed  that  appellant  might 
redeem  the  land  from  appellee;  (2)  that  ap- 
pellant i»ald  any  of  the  redemption  mon«y 
to  Campbell  except  $525;  (3)  that  appellant 
paid  the  $525  for  appellee  on  account  of  an 
Indebtedness  owing  by  appellant  to  appellee 
for  hauling  logs. 

Of  the  first  of  these  matters,  there  was  no 
writing  between  the  parties.  There  was  no 
witness  to  their  agreement.  They  contra- 
dict each  other  in  their  testimony  on  this 
point.  It  will  be  remembered  that  the  rela- 
tliHialiip  between  these  men  was  cordially 
friendly.  It  was  evidently  regarded  by  them 
as  equivalent  to  father-in-law  and  son-in- 
law.  Appellant's  age  and  state  of  finances 
n^atlve  the  Idea  that  be  was  undertaking 
that  logging  contract  just  to  pay  off  an  old 
debt,  contracted  according  to  appellee  in  1885 
or  1886.  Apiiellee  admitted  In  testifying 
that  be  at  one  time  offered  to  appellant  to 
let  him  have  the  land  back  If  he  would  pay 
the  purchase  price  tor  it  This  circimistance 
shows  that  they  were  discussing  and  con- 
sidering the  question,  and  that  ai^ellee 
was  then  willing  to  suffer  appellant  to  do 
precisely  what  he  now  claims  he  then  agreed 
to  and  did.  Because  of  appellant's  financial 
embarrassment  he  was  unable  to  .contract 
and  Obtain  credit  Campbell  would  not, 
probably,  have  contracted  with  him  alone. 
But  with  appellee  as  the  responsible  party, 
he  was  willing thatappellant  mlghtdoas  much 
of  the  work  as  they  were  willing  he  should  do, 
andthatbemig^t  out  of  it  r^ay  the  money  to 
redeem  the  place.  Appellee's  security  against 
possible  loss  In  the  transaction  was  having 
the  purchase  assigned  to  him  till  be  was 
relieved  from  all  liability.  When  we  find  that 
aivellant  did  pay  all  the  purchase  price  to 
Campbell,    it    materially    strengthens    the 


probability  of  the  truth  of  his  testimony  that 
the  agreement  was  entered  Into  between  him 
and  appellant  that  he  claims.  Of  the  second 
disputed  proposition,  Campbell  testified  that 
appellee  paid  him  $347  on  the  redemption 
price  of  the  land.  He  also  testified  that 
appellant  paid  him  for  appellee,  and  that  he 
paid  it  to  appellee,  $300  subsequently;  that 
his  books  show  that  such  payment  was  made, 
but  he  could  not  recollect  what  it  was  for. 
Bis  InablUly  to  remember  that  was  probably 
because  it  did  not  concern  him.  Appellant 
testified  that  he  In  that  way  paid  back  that 
much  of  the  $347  which  appellee  bad  ad- 
vanced. Appellee  was  unable  to  explain 
that  payment  of  $300.  We  think  the  proof 
sustains  appellant's  claim  that  it  was  paid 
to  appellee  on  account  of  the  $347  payment 
by  him  to  CampbelL 

Of  the  third  disputed  point  the  drcoit 
court  found  the  fact  against  appellee.  Ap- 
pellant denied  owing  appellee  any  sum  except 
the  $347  Just  discussed.  Appellee's  claim 
that  $626  was  owing  him  for  hauling  logs  in 
1886  or  1886,  which  bad  been  uncollected  and 
no  effort  to  collect  till  1892,  when  his  alleged 
debtor,  whose  circumstances  he  was  In  a 
position  to  know  perfectly,  was  failing,  and 
being  sued  by  foreign  creditors,  and  his  prop- 
erty levied  on  and  sold  by  them,  and  he  tak- 
ing no  step  whatever  to  collect  his  debt,  is 
too  improbable.  It  is  equally  unlikely  that 
appellant,  who  did  not  pay  appellee  that 
alleged  debt  when  he  could  have  done  so,  or 
could  have  been  compelled  to,  should  have 
worked  it  out  in  the  most  laborious  tolling 
at  his  advanced  age,  when  he  was  not  com- 
pelled to  do  so.  If  appellant  was  so  anxious 
to  favor  the  husband  of  his  adopted  daughter, 
by  paying  off  a  debt  outlawed  by  time,  he 
could  have  done' it  more  easily  by  conveying 
him  the  property  before  it  had  been  seized 
for  his  other  debts.  But  there  was  no  proof 
that  such  a  debt  ever  existed.  It  was  a  mat- 
ter capable  of  being  proved  by  other  witness- 
es, when  disputed  by  appellant  But  no 
effort  was  made  to  sustain  it  There  was  an 
utter  failure  of  the  proof  on  that  point,  as 
the  circuit  Judge  held. 

Appellee's  claims  are  inconsistent  with  the 
nature  of  men.  A  farm  worth  $1,400  is  not 
willingly  let  go  at  $800.  The  owner  will 
naturally  strive  to  redeem  It  Bo  the  law,  to 
accommodate  the  Just  desire,  allows  a  reason- 
able time  in  which  to  redeem.  It  was  natu- 
ral that  the  oppressed  debtor  should  apply 
for  help  from,  and  give  his  confidence  to,  the 
person  who  was  nearest  to  him,  who  stood 
nearly  as  close  as  a  son.  He  did  apply  to 
him.  It  was  natural  that  the  sou-iu-law 
should  lend  his  credit  under  the  circum- 
stances. Inasmuch  as  he  took  no  risk  in  the 
matter.  It  was  In  keeping  with  the  proba- 
bilities tliat.the  real  owner  would  use  and 
occupy  the  property,  and- not  pay  rent  to  one 
not  the  owner.  It  was  not  tunatural  that 
appellant  let  the  title  remain  In  his  son-in- 
law's  name  pending  the  settlement  with  hlf 
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cndltora  and  bis  assignee.  During  the  time 
AKtellant  sold  his  homestead  for  $850,  with 
which  to  pay  off  his  creditors  and  to  relieTe 
his  assignee.  If  appellee's  theory  is  correct, 
appellant  then  owned  no  other  property. 
Having  once  claimed  this  homestead  against 
those  very  creditors,  it  Is  not  likely  he  would 
hare  rellnqulBhed  It  to  them  at  his  then  ad- 
vanced age,  about  81,  leaving  himself  and 
wife  homeless,  unless  there  was  some  other 
good  reason  for  doing  so.  That  reason  is 
found,  in  this  case,  in  the  fact  that  by  so  do- 
ing he  could  be  free  from  debt,  and  the  farm 
which  had  been  redeemed  from  the  sale  to 
Campbell  would  serve  as  a  home  and  support 
for  the  remainder  of  his  life.  Appellant's  ad- 
mlsslcms,  proved  by  witnesses  called  by  ap- 
pellee, that  the  property  belonged  to  appel- 
lee, are  not  convincing.  They  are  not  neces- 
sarily Inconsistent  with  what  ordinarily  one 
similarly  situated,  actually  owning  the  prop- 
erty as  appellant  claims  to  have  owned  It, 
would  have  done.  Admissions  are  not  estop- 
pels  necessarily:  and,  unless  they  are, 
they  are  not  conclusive  against  the  truth. 
Upon  the  whole  case  we  are  satisfied  that 
appellant  and  appellee  agreed,  In  or  about 
January,  1892,  that  appellee  should  redeem 
the  land  from  Campbell,  and  hold  the  title  In 
himself  to  secure  him  in  what  he  advanced 
or  might  advance  for  the  purpose;  that  ap- 
pellant then  paid  off  all  the  purchase  money 
except  $47.  Under  those  circumstances,  ap- 
pellee held  the  title  as  trustee  for  appellant, 
and  should  be  compelled  to  reconvey  it  to  him 
on  the  paymoit  of  the  $47  and  interest 

Judgment  reversed,  and  cause  remanded 
lor  entry  of  a  Judgment  In  conformity  ho-e- 
wltb. 


WILSON  V.  lUilNOIS  CENT.  R.  CX). 

(Coart   of    Appeals    of    Kentucky.    April    20, 
1906.) 

JUDOlfENT  —  COKCLUBIVERESS  —  FOSWEB  Rl- 
COVERT— RAIIJiOA.DB—GBOBSIIf6B  FOB  IiAND- 
OWIfEBS— IlIFLISD    RKSEBVATIONS. 

Where,  from  a  deed  of  a  railroad  right  of 
way,  a  reservation  of  a  right  to  all  necessary 
farm  crossings  is  to  be  implied,  such  right  is 
not  affected  by  recovery  of  damages  for  refusal 
of  the  grantee  to  put  in  the  crossings,  the 
measure  of  sucfa  damages  being  merely  such 
sum  as  would  enable  the  grantor  to  put  in  the 
crossings,  together  with  compensation  for  being 
deprived  of  their  use  from  the  time  the  grantee 
should  have  put  them  In  np  to  the  time  of  the 
trial,  so  that  such  recovery  does  not  bar  re- 
covery by  the  grantor  of  damages  on  account 
of  the  grantee  thereafter  preventmg  the  grantor 
putting  in  a  crossing. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  Caleb  Wilson  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  defendant    Plaintiff  appeals.    Reversed. 

Heavrin  &  Woodward,  for  appellant  J.  M. 
Dickinson,  Trabue,  Doolan  &  Cox,  and  H.  P. 
Taylor,  for  appellee. 


O'REAR,  J.  Dan  T.  Wilson  and  wife  con- 
veyed to  the  Owensboro,  Falls  of  Rough  tc 
Green  River  Railroad  Company,  In  1892,  a 
strip  of  land  for  railway  right  of  way  11,680 
feet  long.  In  the  deed  was  this  covenant: 
"The  party  of  the  second  part  [the  railroad 
company]  agrees  to  fence  the  entire  line 
through  said  land,  and  put  in  the  necessary 
farm  crossings,  which  the  first  party  may 
require."  Other  covenants  were  contained 
In  the  deed  relative  to  the  company's  putting 
in  a  side  track  for  the  grantor's  use.  The 
railroad  company  bidlt  its  road  and  fenced 
the  right  of  way.  It  put  In  some,  bat  not 
all,  the  crossings  required.  It  did  not  pot 
in  the  siding  as  agreed.  Subsequently  Dan 
T.  Wilson  and  wife  conveyed  a  parcel  of 
the  land  through  which  the  railroad  right  of 
way  had  been  granted  to  their  son,  appellant, 
Caleb  Wilson,  and  the  railroad  company 
transferred  its  propoty  rights  to  the  Chicago, 
St  Louis  &  New  Orleans  Railroad  Com- 
pany, which  had  leased  the  road  to,  and  It 
Is  now  being  operated  by,  appellee.  The 
road  traverses  appellant's  farm,  conveyed  to 
him  as  above  stated,  so  that  his  dwelling, 
barn,  and  other  outbuildings  are  on  one  side 
of  the  road,  and  the  tillable  land,  and,  in- 
deed, the  greater  part  of  the  farm,  is  on  ttie 
other  side.  The  land  lays  so  that  there  Is 
but  one  practicable  way  to  reach  one  side 
from  the  other  by  wagons,  wltbont  going 
over  other  persons'  propcorty.  This  only 
route  appellant  had  been  using  some  time, 
and  finally  put  in  gates  and  was  attempting 
to  fix  a  crossing  upon  the  railroad  tra(k,  so 
as  to  pass  over  it  with  convenience  and 
safety,  whoi  appellee's  servants  closed  iq> 
the  openings  he  had  made  In  the  fences  and 
removed  his  lumber  from  the  railroad  track, 
refusing  to  let  him  use  the  crossing  at  all, 
ortoconstruct  acrosslngat  thatpolnt  Appei- 
lantbrought  this  suit  torecoverdamages  from 
defendant  because  of  the  acts  complained  of. 

The  principal  defense  retted  on.  and  the 
one  presumably  upon  which  the  trial  coort 
based  Its  Judgment  Is  an  estoppel,  which 
was  thought  to  be  sufficient,  and  grows  oat 
of  this  state  of  case:  Some  years  ago,  Dan 
T.  Wilson  and  wife  sued  appellee  and  Its 
lessor  for  damages  for  the  refusal  to  put  In 
and  maintain  all  required  farm  croasinga 
and  for  the  failure  to  put  In  and  maintain 
the  switch  for  their  use.  That  salt  was 
begun  after  the  conveyance  to  appellant  Ap- 
pellant was  made  a  party  plaintiff  In  tbo  salt 
and  Joined  in  the  prayer  for  relief  therein 
sought  A  Judgment  for  $2,000  was  recov- 
ered by  the  plaintiffs,  which  was  affirmed  on 
appeaL  Chicago,  St  Louis  &  N.  O.  R.  R.  Oo. 
V.  Dan  T.  Wilson,  76  S.  W.  138,  26  Ky.  Law 
Rep.  52K.  The  .Judgment  was  paid  off. 
This  suit  was  then  begun,  because  of  tbe 
action  of  appellee  in  olMtructlng  and  dos- 
ing the  passway  described  in  this  suit. 
Appellee  claimed  In  its  answer  that  tbia 
last-named  passway  was  part  of  the  sub- 
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]ect-matter  of  tbe  former  suit,  and,  aalt  bad 
once  been  required  by  the  Judgment  of  the 
court  to  pay  for  that  act,  It  cannot  again 
be  compelled  to  do  bo.  The  proof  Is 
not  clear  whether  the  passway  now  In 
quesdon  was  constracted  before  the  former 
judgment  was  rendered.  But  it  la  certain 
that,  If  It  was  not,  then  it  was  one  of  the 
crossings  which  the  railroad  compcmy  had 
failed  to  pnt  In,  and  for  which  the  recovery . 
was  in  part  allowed.  The  question  now  for 
decision  Is,  does  the  farmer  recovery  consti- 
tute a  bar  to  the  maintenance  of  this  suit 
on  the  same  covenant?  The  circuit  coart 
having  dismissed  appellant's  petition.  It 
would  seem  that  it  construed  tbe  former 
judgment  as  an  efficient  estoppel. 

In  tbe  (qplnlon  in  the  former  case  (76  8. 
W.  138,  25  Ky.  Law  Rep.  626)  it  Is  settled 
that  the  covenant  qnoted  runs  with  the 
land  and  is  available  to  any  subsequent  ven- 
dee who  may  be  aggrieved  by  Its  breach. 
Likewise  it  was  held  that  It  attached  to 
the  realty  conveyed  to  the  Owensboro, 
Falls  of  Rough  &  Oreen  River  Railroad 
Company,  and  was  binding  upon  Its  grantees 
and  their  lesseea  So  tbe  question  comes 
down  to  this:  What  was  tbe  scope  and 
effect  of  the  former  suit,  to  which  appel- 
lant and  his  grantor  were  parties?  Ob- 
viously they  should  not  be  allowed  to  re- 
cover twice  for  the  same  thing.  The 
grant  of  the  right  of  way  to  tbe  railroad 
company  was  not  the  fee,  but  an  ease- 
ment In  tbe  land.  It  was  subject  to  the 
rights  therein  which  the  owner  expressly  re- 
served, as  well  as  to  those  not  conveyed  or 
necessarily  implied  in  the  grant  for  the  prop- 
er enjoyment  of  the  use  conveyed  to  the  rail- 
road company.  It  was  stipulated  by  the 
language  qnoted,  clearly  by  implication,  if  not 
ezactiy  by  the  express  words  employed, 
that  the  owners  of  the  fee  reserved  to  them- 
selves the  right  of  passway  for  the  use  of 
their  land  and  Its  occupants  from  one  part 
of  tbe  farm  to  another,  and  reserved  as 
many  of  such  passways  as  were  necessary  to 
tbe  reasonable  use  of  the  farm,  to  be  selected 
by  the  owners  of  tbe  land.  These  reserved 
rlgbts  did  not  pass  by  the  deed  to  the  rail- 
road company.  The  latter,  in  addition 
agreed  by  tbe  covenant  quoted  to  construct 
the  necessary  farm  crossings  for  the  use  of 
the  owners  of  the  farm  at  tbe  cost  of  tbe 
railroad  company.  It  had  to  do  tbe  work 
and  fnmlsb  the  material  for  that  purpose. 
Wben  It  failed,  or  whenever  Its  vendee  or 
lessee  failed,  to  do  so,  there  was  a  breach  of 
Its  eontract,  wUcb  was  part  of  the  considera- 


tion upon  which  rested  Its  conveyance  of  the 
right  of  way.  The  measure  of  damages  for 
such  breach  was,  not  the  value  of  the  pass- 
way  so  withheld,  as  seems  now  to  be  assumed, 
but  was  snch  sum  as  would  enable  the  owners 
of  the  land  to  themselves  put  in  the  crossings, 
and  such  additional  sum  as  would  compen- 
sate them  for  damages  sustained  for  having 
been  deprived  of  their  use  from  the  time  they 
were  required  to  be  put  in  up  until  the  trial. 

By  their  suit  the  owners  of  the  land  did 
not  In  any  sense  attempt  to  recover  for  the 
value  of  the  land  occupied  by  the  passways 
not  opened.  It  was  not  Intended  that  they 
wonld  In  tbe  future  forego  the  right  to  go 
from  one  side  of  the  farm  to  the  other ;  the 
railroad  traversing  it,  as  is  seen,  for  a  dis- 
tance of  more  than  two  miles.  The  Just 
measure,  of  damages  in  that  suit  did  not  in- 
clude tbe  diminished  value  of  plaintiff's 
lands  on  either  side  of  the  railroad  be- 
canse  their  right  of  crossing  to  snch 
side  was  totally  destroyed  and  forever 
tolled.  They  contlnv^  to  own  their 
land  on  both  sides  of  tbe  railway  right 
of  way,  as  well  as  owned  the  servient  estate 
in  the  right  of  way,  with  the  reserved  right 
to  pass  over  the  right  of  way  at  all  necessary 
points  to  reach  one  side  of  the  farm  from  the 
other.  The  suit  was  not  to  relinquish  any- 
thing or  any  right  the  plaintiffs  had,  but  to 
get  compensation  for  such  time  as  they  had 
been  deprived  of  their  use  by  the  defendants, 
and  so  as  to  enable  them  (the  plaintiffs)  to 
themselves  put  in  the  crossings  which  tbe 
defendants  had  refused  to  put  in  for  them  as 
they  had  agreed  to  do.  This  rule  as  to  the 
proper  scope  of  the  action  and  measure  of 
damages  Is  clearly  stated  in  Cincinnati 
Sontbem  Ry.  Co.  v.  Hudson,  88  Ky.  480,  11 
S.  W.  609.  It  follows  that  appellant  was 
oitttled  to  a  crossing  at  the  point  at  which 
be  opoied  It  But,  as  be  bad  once  recovered 
from  appellee  tbe  cost  of  constructing  it, 
it  was  incumbent  on  bim  to  build  It  at  bis 
own  expense,  which  he  was  doing  when 
stopped  by  appellee.  This  suit,  then,  in  view 
of  the  plea  of  the  other  Judgment,  must  be 
limited  in  its  recovery  to  such  sum  as  will 
compensate  appellant  for  tbe  denied  reason- 
able nse  of  the  passway  now  In  litigation 
since  the  date  of  the  trial  in  the  Dan  T.  Wil- 
son Case.  And,  as  this  action  Is  on  the  equity 
docket,  the  judgment  should  furthermore 
require  appellee  to  suffer  appellant  to  open 
np  and  maintain  in  safe  manner  the  pass- 
way  in  dispute. 

Judgment  reversed,  and  canse  remanded 
for  proceedings  consistent  herewith. 
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CO.  et  al. 

(Court    of    Appeals    of    Kentucky.    April    24, 

190a) 

1.  Railboads  —  Injubt     to     Pebsok     Nbab 

TBA.CK CONTRIBUTOBT    NBOLIOBNCE. 

A  boy  standing  in  a  street,  at  a  point 
where  there  waa  no  danger  of  being  strack 
by  a  passing  train,  was  injured  by  being  struck 
yntb  a  piece  of  ice  kicked  by  a  brakeman  from 
the  platform  of  a  passing  caboose.  Held,  that 
the  t>oy  was  not  guilty  of  contributory  negli- 
gence, precluding  a  recovery,  by  reason  of  his 
being  in  the  street 

2.  Sami>—Neolioence— Question  fob  Jubt. 

Whether  a  brakeman,  kicking  a  piece  of 
Ice  from  the  platform  of  a  caboose  passing  over 
a  street,  and  injuring  a  boy  standing  there, 
was  negligent,  held,  under  the  evidence,  for 
the  jury. 

3.  Masteb    and    Sebtant— Liabilities    fob 

INJX7BIE8  TO  THIBD  PeKSONS — AOT  OF  SbBV- 
ANT— SCOPB    OF    RMFLOYUEN<r. 

Whether  a  brakeman,  kicking  a  piece  of 
ice  from  the  platform  of  a  caboose  passing 
over  a  street,  and  injuring  a  boy  standing  there, 
was  acting  within  the  scope  of  his  authority, 
so  as  to  make  his  employer  liable  for  his  negli- 
gence, Keld,  under  the  evidence,  for  the  jury. 

Appeal  from  Circuit  Court,  Greenup  County. 

•T^o  be  officially  reported." 

Action  by  Otto  Willis  and  another  against 
the  MaysTille  &  Big  Sandy  Railroad  Company 
nnd  another.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.    Reversed. 

Allan  D.  Cole  and  W.  T.  Cole,  for  appel- 
lants.   W.  H.  Wadswortb,  for  appellees. 

SETTLE),  J.  This  case  Is  before  us  on  a 
second  appeal.  On  each  of  the  two  trials 
in  the  circuit  court  the  jury  found  for  ap- 
pellees in  obedience  to  a  peremptory  instruc- 
tion from  the  trial  Judge  to  that  effect  The 
facts  of  the  case  are  fuUy  set  forth  in  the 
opinion  of  this  court  on  the  former  appeal 
(Willis  T.  M.  &  B.  Sandy  R.  R.  Co.,  86  S.  W. 
716,  27  Ky.  Law  Rep.  469),  and  need  not  be 
repeated,  except  to  say  that  the  action  was 
brought  by  appellant,  an  infant,  and  his  next 
friend,  to  recover  of  appellees  damages  for 
Injuries  sustained  by  the  infant  to  bis  person 
Inflicted  by  a  lump  of  ice  that  fell  or  was 
thrown  upon  him  by  cne  of  appellee  Chesa- 
peake 9c  Ohio  Railway  Company's  freight 
trains  as  It  passed  through  tbe  town  of 
Oreenup  and  over  a  street  thereof,  in  which 
appellant  was  at  the  time  standing  or  walk- 
ing near  the  railroad  track.  There  was  no 
doubt  of  appellant's  right  to  be  on  and  use 
tbe  street,  as  it  was  a  public  street  and  was  so 
used  by  the  public  generally. 

The  defense  presented  by  tbe  answer  of 
appellees  and  now  relied  on  is  that  those 
in  charge  of  the  train  did  not  at  tbe  time  and 
place  of  the  accident  owe  appellant  any  duty ; 
that  the  brakeman  by  whose  act  the  ice  was 
thrown  from  the  train  was  not  in  the  per- 
formance of  that  act  discharging  any  duty 
for  appellee,  or  that  appertained  to  his  em- 
ployment, or  the  apparent  scope  thereof ;  and, 
anally,  that  appellant  In  receiving  bis  Injuries 


was  himself  guilty  of  contrlbut<H7  negligence, 
but  for  which  he  would  not  bare  been  injured. 
In  tbe  former  opinion  It  la  said:  "The  boy, 
in  common  with  tbe  public,  had  the  right  to 
use  the  street  Under  the  law  oiunclated  by 
this  court,  there  Is  a  duty  imposed  upon  those 
operating  trains  throogb  towns  to  keep  a 
lookout  for  persons  upon  streets,  and  es- 
pecially at  street  crossings.  It  cotalnly 
would  be  negligence  in  a  railroad  company 
to  bare  its  agents  and  servants  throwing  sub- 
stances from  a  train  Into  tbe  streets  as  it 
passes  along  or  across  them.  If  tbe  agents 
or  servants  do  so  by  authority  of  tbe  master, 
and  an  injury  Is  inflicted  on  persons  using 
the  street,  It  would  be  an  actionable  wrong. 
It  Is  tbe  duty  of  railroad  companies  to  ex- 
ercise proper  care  so  as  to  avoid  injuring 
persons  on  streets  of  towns  over  whicb  tbey 
pass.  A  failure  to  observe  such  care  is  cer- 
tainly a  breach  of  duty."  We  fail  to  find  In 
the  evidence  any  proof  that  appellant  was 
swinging  on  the  train  at  the  time  be  was  in- 
jured ;  nor  do  we  find  that  there  was  any 
testimony  to  authorize  the  inference  that  he 
was  then  about  to  swing  on  the  train.  In- 
deed, according  to  the  evidence,  he  was  not 
though  only  a  few  feet  away,  close  enough 
to  the  train  to  have  enabled  him  to  do  so. 
By  tbe  former  opinion  it  was  held  that  tbe 
infant  appellant  was  not  negligent  in  merely 
standing  in  the  street  at  a  point  where  there 
was  no  danger  of  being  struck  by  tbe  train, 
and  that  be  was  not  required  to  anticipate 
that  persons  connected  with  the  train  would 
throw  large  lumps  of  ice  from  it  as  it  passed 
across  the  street.  We  now  concur  In  that 
conclusion,  for  a  careful  examination  of  the 
record  convinces  us  that  the  evideu.e  on  the 
two  trials  as  to  the  conduct  and  position  of 
appellant  with  respect  to  tbe  train  was 
practically  tbe  same.  We  are  therefore  of 
opinion  that  there  was  no  evidence  of  con- 
tributory negligence  on  his  part. 

With  respect  to  tbe  question  as  to  whether 
appellee's  brakeman  was  guilty  of  negligence 
In  throwing  or  causing  the  ice  to  fall  from 
tbe  train,  the  former  opinion  has  this  to  say: 
"It  is  a  matter  of  common  knowledge  that 
property  is  transported  on  freight  trains.  Tbe 
evidence  excludes  the  Idea  that  the  brakeman 
Intentionally  hurled  tbe  cake  of  Ice  from  the 
train  to  injure  the  boy.  It  is  possible  that 
tbe  ice  was  being  carried  for  or  without  com- 
pensation, and,  as  an  easy  means  to  discharge 
It,  It  was  thrown  from  the  train  at  its  desti- 
nation. It  is  not  essential,  for  tbe  plaintiff 
to  make  out  bis  case,  to  prove  tbat  tbe  lump 
of  ice  was  placed  on  the  car  with  tbe  knowl- 
edge of  the  master,  or  tbat  it  was  thrown 
from  the  train  with  bis  knowledge  or  direc- 
tion. The  case  is  sufficiently  made  out  if  a 
reasonable  Inference  might  be  drawn  from 
tbe  facts  tbat  the  servant  was  acting  within 
tbe  8C<^>e  of  his  authority.  •  •  •  We  are 
of  opinion  that  the  evidence  was  sufficient  to 
warrants  tbe  submission  of  tbe  case  to  the 
Jury."    We  are  unable  to  see  that  tbe  eri- 
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doice  adduced  npon  the  last  trial  will  an- 
'tisorize  a  departure  from  the  foregoing  con- 
doslon,  as  It  was  BubErtantlally  tbe  same  as 
tbat  of  tbe  first  trial,  except  that  appellee's 
'•rakeinan,  Truett,  wbo  did  not  testify  on 
toe  first  trial,  was  a  witness  In  the  last.  He 
testified,  in  substance,  tbat  It  was  bis  duty 
as  a  rear  brakeman  of  tbe  train  to  look  over 
tbe  train  and  see  tbat  it  was  In  proper  or- 
der ;  that,  noticing  tbe  door  of  a  refrigerator 
car  in  the  train  open,  be  went  to  close  it,  and 
found  In  the  car  some  abandoned  Ice,  four 
pieces  of  which  be  took  to  the  caboose  to 
make  ice  water  for  the  use  of  the  train  crew ; 
that  be  put  tiiree  lumps  of  ice  in  a  16-g8llon 
-water  keg  In  the  caboose,  and  left  tbe  fourth 
piece  on  the  rear  platform  of  tbe  caboose; 
that  upon  reaching  Rlverton  he  found  that 
tbe  ice  had  melted  considerably,  and  made 
the  caboose  platform  wet  and  slippery. 
Thinking  It  unnecessary  to  let  the  ice  waste, 
be  concluded  to  give  it  to  Tlmberlake,  a  sec- 
tion hand  of  appellee,  wliom  he  saw  standing 
by  a  fence  In  Grebnnp,  and  for  that  purpose 
stepped  to  tbe  rear  platform  of  tbe  caboose, 
and,  standing  on  the  first  step  thereof,  at- 
tempted with  his  left  foot  to  pull  the  ice  out 
to  the  edge  of  the  platform,  in  order  that  he 
might  pick  it  up,  and,  after  passing  the  cat- 
tle gniard,  throw  It  off  the  train  on  soft 
ground  to  prevent  its  breaking;  but  that,  in 
moving  the  ice  with  his  foot  to  tbe  edg;e  of 
the  platform,  it  slipped,  or,  to  use  his  lan- 
guage, "shot  off,"  to  the  street  below  and 
struck  appellant  It  further  appears  from 
tbe  testimony  of  Truett  tbat  he  was  well  ac- 
quainted with  tbe  streets  of  Oreenup  over  and 
along  which  trains  passed,  snd  it  must  there- 
fore be  presumed  tbat  he  knew,  at  tbe  time  of 
moving  tbe.  Ice  on  the  platform  of  the  car, 
tbe  train  was  on  or  near  tbe  street,  and  of 
tbe  danger  to  those  on  the  street  from  objects 
tbat  might  be  thrown  or  fall  thereon  from  a 
passing  train.  The  witness  ventured  the 
opinion  that  tbe  two  refrigerator  cars  at- 
tached to  tbe  train  did  not  belong  to  appel- 
lee company ;  but  be  did  not  seem  to  be  posi- 
tive that  this  was  true,  as  he  bad  never  seen 
the  contract  between  the  shipper  and  the 
cmnpany. 

The  question  here  presented  is,  was  the 
brakeman.  In  removing  the  ice  from  the  ca- 
boose platform,  acting  in  the  performance  of 
a  duty  arising  from  his  employment,  or  the 
apparent  scope  thereof?  If  he  was,  and  his 
act  In  ridding  the  train  of  the  ice  was  so 
negligently  performed  as  to  result  in  injury 
to  appellant,  tbe  appellee  would  be  liable 
therefor.  It  Is  usually  a  matter  of  some 
difficulty  to  determine  what  acts  of  an  agent 
are  or  are  not  within  the  apparent  scope  of 
his  asrency  of  employment,  for  which  reason 
courts  generally  bold  that  tbe  question  is 
one  of  fact,  to  be  determined  by  a  Jury.  We 
find  the  rule  thus  stated  in  Tbompson  onNeg- 
ligence:  "It  Is  obviously  a  question  of  fact 
for  the  determination  of  the  Jury  whether, 
at  the  time  of  the  particular  act  or  omission 


by  the  servant  which  caused  tbe  Injury,  tiie 
plaintiff's  servant  was  acting  within  the 
scope  of  his  employment,  or  acting  outside 
of  it  to  effect  some  purpose  of  his  own." 
This  doctrine  is  so  universally  recognized 
tbat  a  citation  of  further  authority  in  sup- 
port of  it  is  deemed  unnecessary. 

It  appears  from  the  testimony  of  the 
brakeman,  Truett,  tbat  it  was  his  duty  to 
provide  the  trj>In  crew  with  ice  water,  and, 
though  without  express  authority  to  get  tbe 
Ice  for  tbat  purpose  from  the  refrigerator 
car,  the  fact  tbat  It  had  been  abandoned, 
and  left  to  melt  and  waste  by  the  owner — ^if 
owned  by  anotber  than  appellee  Chesapeake 
&  Ohio  Railway  C!ompany — did  not  make  It 
lmpr(^>er  for  the  brakeman  to  appropriate 
it  to  tiie  use  of  tbe  train  crew,  or  remove  tbe 
act  of  his  doing  so  without  the  scope  of  his 
employment  Besides,  if,  as  he  stated,  it 
was  his  duty  "to  look  over  the  train  and  see 
that  the  train  was  In  proper  order,"  did  not 
such  duty  require  him  to  remove  abandoned 
or  refuse  matter  from  the  refrigerator  car, 
as  from  any  other  of  the  train?  It  Is  not 
wide  of  tbe  mark  to  say  that  the  duty  re- 
quired of  tbe  brakeman  "to  look  over  tbe 
train  and  see  tbat  tbe  train  was  in  proper 
order"  authorized  him  to  remove  from  the 
platform  of  the  caboose  tbe  lump  of  Ice  left 
after  supplying  the  water  keg;  for  a  lump 
of  ice  weiring  from  20  to  50  pounds  was 
an  obstruction  to  tbe  use  of  tbe  platform  by 
the  train  crew  in  entering  or  leaving  tbe  ca- 
boose, and  in  melting  It  was  calculated  to 
make  the  platform  wet  and  slippery,  and 
by  reason  thereof  less  safe  for  use.  Mani- 
festly, hia  purpose  In  getting  the  ice  from 
the  refrigerator  car  was  not  to  give  It  to  bis 
friend  Tlmberlake.  If  such  had  been  his 
purpose,  and  in  carrying  it  out  by  throwing 
It  to  the  latter  from  the  car,  appellant  bad 
been  Injured,  it  might  with  greater  reason 
be  argued  that  neither  In  getting  the  ice 
from  th<e  refrigerator  car,  nor  In  throwing  it 
from  the  car  to  Tlmrberlake,  was  he  acting 
for  the  master;  but  such  was  not  his  purpose. 
The  ice  was  obtained  by  the  brakeman  for 
tbe  use  of  the  train  crew,  and  the  idea  of 
giring  It  to  Tlmberlake  was  an  afterthought, 
which  In  fact  first  occurred  to  him  when  he 
saw  Tlmberlake  standing  near  the  track  as 
the  train  passed  through  Oreenup,  and  this 
was  after  he  had  supplied  tbe  train  crew 
with  ice  water,  and  placed  tbe  superfluous 
piece  of  ice  on  the  platfcnrm  of  the  caboose. 
There  being  some  evidence  to  Justify  the  In- 
ference that  It  was  as  much  bis  duty  under 
the  circumstances  to  remove  the  ice  from 
the  caboose  platform  as  it  was  to  supply  the 
crew  with  ice  water,  we  fall  to  see  that  the 
mere  act  of  giving  it  to  his  friend,  instead 
of  allowing  It  to  waste  by  the  roadway, 
should  be  taken  as  altering  his  relations  with 
the  railroad  company  as  agent. 

The  case  should  have  gone  to  tbe  Jury,  for 
there  was  some  evidence  from  which  they 
might    have    reasonably    inferred    that   the 
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brakeman,  Tniett,  was,  at  the  time  appellant 
received  tiis  injuries,  acting  witbin  the  scope 
of  his  authority.  Moreover,  it  was  their 
province  to  determine  from  the  evidence 
whether  or  not,  in  moving  the  Ice  on  the  plat- 
form with  his  feet,  whereby  it  was  caused  to 
fall  to  the  street  and  strike  appelant,  In- 
stead of  taking  It  In  his  hands  and  throwing 
it  to  the  ground,  before  or  after  the  car  pas- 
sed the  street,  the  brakeman  was  guilty  of 
n^ligence;  and  there  was  also  some  evi- 
dence tending  to  prove  such  negligence  on 
bis  part.  We  do  not  think  the  cases  of 
Smith  V.  L.  &  N.  B.  R.  Co.,  96  Ky.  16»  28  8.W. 
662,  22  U  B.  A.  72,  and  Sullivan  v.  L.  A  N. 
R.  R.  Oo.,  115  Ky.  447,  74  S.  W.  171,  108  Am. 
St.  Rep.  830,  are  in  conflict  with  the  views 
expressed  In  this  opinion.  Tliese  cases 
merely  bold,  as  we  here  concede,  that  the 
master  is  not  liable  for  the  negligent  or 
wrongful  act  of  the  servant  when  the  latter 
steps  aside  from  his  employment  and  as- 
sumes to  act  and  does  act  solely  on  his  own 
account  In  a  matter  with  which  the  master 
has  no  connection.  But  we  do  not  think  this 
principle  applicable  to  the  facts  of  the  case 
at  bar;  for,  according  to  the  iH'akeman's 
own  testimony  that  It  was  his  duty  to  look 
after  the  train  and  see  that  It  was  kept  In 
order,  bis  acts  in  providing  for  the  comfort 
of  the  train  crew,  placing  the  surplus  ice  on 
the  car  platform  to  prevent  Its  melting  with- 
in, and  in  removing  It  as  an  obstruction 
from  the  platform,  all  appertained  to  his 
employment,  and  were  within  the  apparent 
scope  thereof.  This  view  of  the  matter  con- 
strains us  to  hold  that  the  peremptory 
Instmctlon  should  not  have  been  given. 

It  Is  contended  by  counsel  for  appellees 
that  the  Judgment  complained  of  Is  not  one 
from  which  an  appeal  will  lie,  as  it  is  only 
a  Judgmoit  for  costs.  It  appears  from  the 
record  that.  Instead  of  entering  Judgment  up- 
on the  verdict  of  the  Jury,  containing  the 
recital  that  by  reason  thereof  the  petition  was 
dismissed  and  appellees  allowed  costs,  the 
Judgment  entered  was  only  for  appellees' 
costa  However,  by  s^arate  orders  the  giv- 
ing of  the  peremptory  instruction  and  return 
of  the  verdict  In  favor  of  each  appellee  are 
shown,  and  by  yet  another  order  It  is  also 
shown  that  appellants'  motion  for  a  new  trial 
was  overruled,  and  an  appeal  prayed  and 
granted.  It  is  true  that  an  appeal  will  not 
lie  from  a  mere  Judgment  for  costs ;  but  the 
various  orders  and  Judgments  referred  to, 
when  considered  together,  show  that  this  case 
was  finally  disposed  of.  "A  final  order  either 
terminates  the  action  itself,  decides  some 
matter  litigated  by  the  parties,  or  operates  to 
divest  some  right  in  such  a  manner  as  to  put 
It  out  of  the  power  of  the  court  making  the 
order,  after  the  expiration  of  the  term,  to 
place  the  parties  In  their  original  condition." 
M.  &  L.  By.  Ck).  V.  Punnett,  16  B.  Mon.  4a 
"No  technical  form  Is  required  to  constitute 
an  appealable  Judgment  or  decree.  Its  effect 
determines  its  appealability;  and,  if  it  con- 


cludes the  UtligatliHi  in  Hm  trial  court.  It  is 
sufiicient"    Bncy.  Fid.  &  Prac.  vol.  2,  p.  64. 

We  think  the  contention  of  appellees  that 
an  appeal  does  not  lie  in  this  case  is  fully  an- 
swered by  the  authorities  supra.  If  tbe  Judg- 
ment in  favor  of  appellees  for  costs  is  not  a 
final  order,  that  and  the  subsequent  order 
of  tbe  lower  court  overrnllng  tbe  motion  of 
appellants  for  a  new  trial,  and  denying  tbem 
further'  relief,  should  together  be  treated  as 
such.  The  motion  to  dismiss  tbe  appeal  is, 
in  our  opinion,  without  merit 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial  and  further  necessary  proceed- 
ings consistent  with  the  opinion. 


THRELB3JLD  v.  BOND  et  al. 

(Conrt    of    Appeals    of    Kentucky.    April    2(4, 
1906.) 

1.  WlTNESSKS— IMPZAOHINO    OWK    WlTHESS. 

Where  a  witness  does  not  testify  to  the 
facts  which  the  party  calling  him  expected  him 
to  prove.  It  Is  not  competent  to  prove  that  he 
bad  stated  out  of  court  the  facts  to  which  tbe 
party  calling  him  expected  him  to  testify. 

[Eid.  Note. — For  cases  In  point,  see  voL  GO. 
Cent  Dig.  Witnesses,  if  1094,  1214.1 

2.  Wnj/S  —  TssTAiorNTABT    Oapaoitt  —  Evi- 
dence. 

Testamentary  capacity  depends  upon  the 
condition  of  tbe  testator's  mind  at  the  time  tbe 
will  Is  made,  and  evidence  of  the  condition  of 
his  mind  at  a  previous  time  is  only  to  be  oonsid- 
ered  in  determining  the  condition  wh«i  the 
will  was  made. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  H  49,  138.] 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Proceeding  by  Mrs.  Francis  Bond  and  oth- 
ers to  probate  tbe  will  of  BUJah  Tbrelkeld. 
deceased,  in  which  Moses  W.  Tbrelkeld  ap- 
peared as  contestant,  and  appealed  to  tbe 
circuit  court  from  an  order  admltttng  tbe 
Will  to  probate.  From  a  Judgment  in  favor 
of  proponents,  contestant  appeals.    Affirmed. 

Montgomery  &  Lee,  for  appellant.  Victor 
F.  Bradley  &  Son,  for  appellees. 

H0B80N,  O.  J.  Elijah  Tbrelkeld  died  a 
resident  of  Scott  county  on  February  21,  1903, 
the  owner  of  an  estate  worth  about  $10,000. 
Shortly  after  bis  death  a  paper  purporting 
to  be  bis  will  was  probated  In  tbe  Scott 
county  court  On  April  8,  1903,  appellants 
took  an  appeal  to  tbe  Scott  circuit  court 
from  the  order  of  tbe  county  court  pro- 
bating the  will.  Tbe  case  coming  on  for 
trial  in  the  circuit  court  at  tbe  October  term. 
1904,  tbe  court,  at  the  conclusion  of  tbe 
evidence  for  the  contestant  peremptorily  In- 
structed the  Jury  to  find  tbe  paper  to  be  tbe 
will  of  Elijah  Tbrelkeld.  Judgment  having 
been  altered  upon  the  vordlct,  tbe  contest- 
ants appeal. 

The  two  attesting  witnesses  testify,  in  sub- 
stance, that  tbe  testator  signed  tbe  paper  in 
their  presence  and  that  they  signed  it  in 
his  presence;   that  be  signed  it  as  bis  last 
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win  and  waa  at  the  time  rational.  They  also 
stated  tbat  the  will  was  made  between  10 
and  11  o'clock  in  tbe  morning,  and  tbat  the 
testator  died  that  evening;  tbat  he  had 
pnenmonla.  One  of  them  states  that  Squire 
Trlplett  wrote  the  will ;  that  after  he  wrote 
it  be  read  It  to  the  testator,  but  he  did  not 
sign  It  thai,  and  be  coald  not  say  bow  long 
it  was  after  that  before  he  did  sign  it 
The  other  witness  says  that  Squire  Trlp- 
lett took  the  notes  down  and  went  out  and 
wrote  It;  and  came  back  and  read  tbe  will 
to  the  testator,  and  he  said  It  was  all  right 
and  signed  It.  They  both  say  he  was  sit- 
ting np  In  bed  when  he  signed  It,  but  one  of 
tbem  supported  him.  The  contestants  Intro- 
duced Pat  Oayle,  who  testified,  on  being 
shown  the  paper  offered  as  the  will  that  it 
was  in  his  handwriting  and  that  he  wrote 
It  at  Stamping  Ground  about  two  miles  from 
the  testator's  residence.  It  Is  not  material 
who  wrote  tbe  paper,  if  the  testator  executed 
it  In  the  manner  provided  by  tbe  statute.  Tbe 
testlmcmy  of  Oayle  Is  not  Inconsistent  with 
the  testimony  of  the  attesting  witnesses,  for 
It  Is  pretty  clear  from  their  testimony  that 
Trlplett  only  made  notes  of  what  tbe  testator 
wanted  In  his  presence,  and  then  wmt  out 
for  a  while,  returning  with  the  will,  when  It 
was  read  to  the  testator,  and  signed  by  him 
and  by  them. 

The  contestants  Introduced  Robert  Jones, 
and  nndertook  to  prove  certain  facts  by  him, 
which  he  failed  to  testify  to.  They  then 
introduced  several  witnesses  to  show  that 
Jones  had  stated  out  of  court  the  facts  he  had 
failed  to  prove  In  court  The  court  properly 
refused  to  allow  this  evidence.  Wbo'e  a 
party  introduces  a  witness  who  simply  falls 
to  prove  a  fact  which  he  wishes  to  establish. 
It  Is  not  competent  to  prove  that  the  wit- 
ness has  stated  out  of  court  that  such  Is 
the  fact 

Appellants  also  Ittrodnced  Ben  Emerson, 
who  testified  that  he  sat  up  with  tbe  testator 
on  tbe  second  night  before  his  death;  that 
when  he  vrould  rouse  him  up  that  night  he 
was  rational,  but  you  would  have  to  rouse 
blm,  and  that  in  his  judgment  he  was  not 
In  a  condition  that  night  to  make  a  will. 
This  witness  did  not  see  the  testator  on  the 
morning  the  will  was  made^  or  for  something 
like  30  hours  before  It  was  made.  Two  of 
tbe  other  witnesses  Introduced  by  the  con- 
testants 6n  other  points  who  saw  the  testator 
at  the  time  the  will  was  made,  testified  to 
his  capacity.  There  was  no  evidence  of  undue 
influence,  and  there  was  no  evidence  that  the 
testator  at  the  time  the  will  was  made  was 
In  the  same  condition  as  .when  tbe  witness 
Emerson  saw  bim.  Testamentary  capacity 
depends  upon  the  condition  of  the  testator's 
mind  at  the  time  tbe  will  was  made,  and 
while  the  condition  of  his  mind  at  a  pre- 
vious time,  or  at  a  subsequent  time,  may  be 
shown.  It  Is  only  a  circumstance  to  be  weighed 
with  other  facts  In  determining  what  tbe 
condition  of  his  mind  was  at  tbe  time  the 


will  was  made.  Tbe  testator  was  a  man  of 
good  intelligence  naturally.  None  of  the  phy- 
sicians who  attended  him  were  called  by  the 
contestants,  and  none  of  the  persons  who 
nursed  him,  or  cared  for  him  subsequent  to 
tbe  night  tbat  Emerson  stayed  there,  were 
called,  although  several  appear  to  have  been 
preeent.  The  law  does  not  presume  Incapac- 
ity, and.  In  view  of  all  the  proof,  to  allow 
this  case  to  go  to  the  Jury  would  be  to  sub- 
mit It  to  them  without  evidence  showing  In- 
rapaclty  or  undue  influence. 
Judj^ent  afilrmed. 


OABPENTER  et  al.  v.  LAMBERT,  Marriial, 
et  al. 

(Court    of    Appeals    of    Kentucky.    April    24^ 
1906.) 

1.  MURICIPAI.        COBPORATIONS  —  TAXAITOH— 

— Penalties  fob  Nonpatmert  or  Taxbs. 
Ky.  St.  1003,  g  3677,  in  relation  to  towns 
of  the  sixth  class,  authorizes  the  board  of 
trustees  to  provide  by  ordinance  a  system  for 
the  assessment  .and  collection  of  town  taxes, 
and  provides  that  all  taxes,  together  with  "any 
percentage  Imposed  for  delinquency,"  shall  con- 
stitute a  Hen  on  property,  and  that  any  proper- 
ty sold  for  taxes  shall  be  subject  to  redemption 
as  provided  by  law  for  tbe  redemption  of  proper- 
ty sold  for  state  and  county  taxes.  Heii,  tbat 
an  ordinance  imposing  a  penalty  of  16  per  cent 
for  delinquency  was  authorized,  as  the  trustees 
were  not  restricted  to  the  penalty  of  6  per  cent 
provided  for  delinquent  state  taxes. 

2.  Taxation— Remedy  tob   WBONortn.   X^- 
roBOEJiXHT  —  Injunction  —  Petition— Snr- 

KOIENCY. 

In  a  snit  by  a  tax  payer  to  restrain  the 
collection  of  a  tax,  it  was  incumboit  on  him 
to  set  out  in  his  petition  the  facts  entitling 
him  to  relief,  and  it  was  proper  to  igaore  state- 
ments of  an  amended  reply  in  so  far  as  it  re- 
ferred to  matters  not  complained  of  in  the  pe- 
tition. 

Appeal  from  Olrcntt  Court  Kenton  County. 

"Not  to  be  officially  reported." 

Suit  by  O.  J.  Carpenter  and  others  against 
William  Lambert  marshal  of  Central  Coving- 
ton, and  others,  to  enjoin  the  collection  of 
a  penalty  in  addition  to  certain  taxes.  From 
a  judgment  dismissing  tbe  action,  complain- 
ants appeal.    Affirmed. 

A.  G.  Slmrall  and  R.  S.  Holmes,  for 
appellants.  Orlando  P.  Schmidt,  for  appel- 
lees. 

HOBSON,  0.  J.  The  town  of  Central 
Covington  levied  certain  taxes,  the  collec- 
tion of  which  was  enjoined  by  appellants. 
The  circuit  court  on  final  hearing,  discharg- 
ed the  injunction,  and  on  appeal  to  this 
court  tbe  judgment  of  the  circuit  court  was 
affirmed.  See  Carpenter  v.  Town  of  Central 
Covington,  81  S.  W.  919,  26  Ky.  Law  Rep. 
430.  After  that  litigation  was  ended,  and 
the  marshal  was  proceeding  to  collect  the 
taxes,  appellants  brought  this  action  to  en- 
join him  from  collecting  a  penalty  of  16  per 
cent  In  addition  to  tbe  taxes.  The  cir- 
cuit court,  on  final  bearing,  dismissed  the 
action,  and  the  taxpayers  appeal.    Central 
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Covington  Is  a  town  of  the  sixth  tilass.  Sec- 
tion 3677,  Ky.  St  1908,  which  Is  a  part 
of  the  Act  far  the  government  of  towns  of 
the  sixth  class,  Is  as  follows:  "The  board  of 
trustees  shall  have  power,  and  it  shall  be 
tbelr  duty,  to  provide  by  ordinance  a  system 
for  the  assessment,  levy,  and  collection  of  all 
town  taxes,  not  Inconsistent  with  the  pro- 
visions of  this  chapter,  which  system  shall 
conform,  as  nearly  as  the  circumstances  of 
the  case  may  permit,  to  the  provisions  of 
the  laws  of  this  state  In  reference  to  the 
assessment,  levy  and  collection  of  state  and 
county  taxes.  All  taxes  assessed,  together 
with  any  percentage  Imposed  for  delinquency, 
and  the  cost  for  collection,  shall  constitute 
Hens  on  the  property  assessed,  from  and 
after  the  fifteenth  day  of  September  In  each 
year,  which  liens  may  be  enforced  by  a 
summary  sale  of  such  property,  and  the  exe- 
cution and  delivery  of  all  necessary  certifi- 
cates and  deeds  therefor,  under  such  regula- 
tions as  may  be  prescribed  by  ordinance  or 
in  the  manner  provided  for  the  collection  of 
state  taxes,  or  by  action  In  any  court  of 
competent  Jurisdiction  to  foreclose  such  liens: 
Provided,  That  any  property  sold  for  such 
taxes  shall  be  subject  to  redemption  within 
the  time  and  in  the  manner  provided  by 
law  for  the  redemption  of  property  sold  'for 
state  or  county  taxes.  All  deeds  made  upon 
any  sale  of  property  for  taxes,  or  special 
assessments  under  the  provisions  of  this 
chapter,  shall  have  the  same  force  and  ef- 
fect as  Is  or  may  hereafter  be  provided  by 
law  for  deeds  of  property  sold  for  nonpay- 
ment of  state  or  county  taxes." 

Pursuant  to  the  authority  conferred  by  the 
statute,  the  town  adopted  a  general  ordi- 
nance regulating  the  levy  and  collection  of 
town  taxes,  section  21  of  which  is  as  follows: 
"The  property  tax  herein  mentioned  shall 
be  payable  to  the  treasurer,  at  his  office, 
from  the  first  to  the  fifteenth  day  of  June, 
both  inclusive,  in  each  year,  and  it  is  hereby 
made  the  duty  of  the  treasurer  to  be  pres- 
ent at  his  office  on  said  days  during  ordinary 
business  hours,  to  receive  and  receipt  for 
such  taxes.  All  taxes  remaining  unpaid  on 
the  fifteenth  day  of  June  in  each  year  shall 
be  marked  'delinquent*  by  the  treasurer,  and 
a  penalty  of  fifteen  per  cent,  shall  be  added 
to  each  delinquent  individual  list  by  the 
clerk  and  placed  upon  each  of  said  bills." 
The  taxes  referred  to  were  not  paid  on  the 
l.^tli  day  of  .Tune,  In  the  year  in  which  they 
were  due,  and  a  penalty  of  13  per  cent.  wa» 
added.    This  is  the  matter  In  controversy. 

The  ordinance  Is  within  the  power  con- 
ferred upon  the  trustees  by  the  statute. 
Tliey  are  not  restricted  to  the  penalty  of 
6  per  cent,  provided  for  state  taxes  which 
are  delinquent.  The  statute  expressly  rec- 
ogni/es  the  trustees'  power  to  levy  a  dlfTer- 
ent  penalty  In  the  provision  that  all  taxes 
assessed,  together  with  any  percentage  Im- 
posed for  delinquency,  and  the  cost  of  collec- 
tion, shall  constitute  liens  upon  the  property 


assessed.  It  will  be  observed  that  there  Is 
a  proviso  in  the  statute  that  property  sold 
for  such  taxes  shall  be  subject  to  redemp- 
tion within  the  time,  and  in  the  manner  pro- 
vided by  law  for  the  redemption  of  property 
sold  for  state  and  county  taxes,  but  there  Is 
nothing  in  the  statute  restricting  the  power 
of  the  trustees  to  the  penalty  described  by 
law  for  delinquent  state  taxes.  There  is 
nothing  in  the  record  to  show  that  the  taxes 
were  not  duly  levied,  or  that  there  was  any 
infirmity  in  the  ordinance  levying  the  taxes. 
The  ordinance  referred  to  is  a  general  ordi- 
nance. The  annual  levy  ordinances  are  not 
assailed  in  the  pleadings,  or  contained  In  the 
record.  This  is  a  suit  by  the  tax  payers  to 
restrain  the  collection  of  taxes,  and  it  was 
incumbent  upon  the  plaintiffs  to  set  out  In 
their  petition  the  facts  entitling  them  to  re- 
lief. The  statements  of  the  amended  reply 
were  properly  ignored  by  the  court  In  so  far 
as  the  amended  reply  referred  to  matters 
not  complained  of  in  the  petition.  The  plain- 
tiffs, failing  to  state  a  cause  of  action  in 
their  petition,  the  demurrer  thereto  was  prop- 
erly sustained.  It  is  unnecessary  for  us. 
therefore,  to  consider  whether  the  relief 
sought  in  this  action  Is  barred  by  the  proceed- 
ings in  the  former  suit. 
Judgment  affirmed. 


HBINDIRK    V.    LOUISVILLE    ELEVATOR 
CO. 

(Court    of    Appeals    of    Kentucky.    April    24, 
1906.) 

Nkolioence— Danoibous   Machirebt — lOA- 

BH-ITT  OF  Mantjpaotdreb. 

A  manufacturer,  selling  to  an  employer  a 
machine  not  imminently  dangerous  to  human 
life,  is  not  liable  for  injuries  to  an  employe 
operating  the  macliine  because  of  defects  Uiere- 
in,  wliere  it  is  merely  charged  that  the  manu- 
facturer knew,  or  could  have  known  by  the  ex- 
ercise of  ordinary  care,  of  the  defects  which 
rendered  it  dangerous. 

[Ed.  Note. — For  cases  in  i>olnt,  see  vol.  37, 
Cent.  Dig.  Negligence,  {§  25,  27.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Ben  Heindirk  aginst  the  TjOuIs- 
vlle  Elevator  Company.  From  a  Judguient 
of  dismissal,  plaintiff  appeals.     Affirmed. 

Louis  F.  Steuerle,  for  appellant  Gibson, 
Marshall  &  Gibson,  for  appellee. 

HOBSON,  C.  J.  Appellant,  Bmi  Heindirk, 
filed  his  petition  in  the  circuit  court  to  re- 
cover damages  for  personal  injuries  sustained 
by  him.  Appellee,  the  Louisville  Elevator 
Company,  filed  a  general  demurrer  to  the 
petition,  which  was  sustained  by  the  circuit 
court,  and,  he  falling  to  plead  further,  the 
action  as  to  it  was  dismissed,  and  he  appeals. 

He  alleged  In  his  petition,  In  substance, 
that  he  was  tn  the  employment  of  the  Howe 
Manufacturing  Company;  that  In  the  course 
of  his  employment  he  was  required  to  operate 
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a  machine,  eonalatlng  of  a  ball  and  aocket 
Joint,  described  as  a  large  knob  or  ball  of 
Iron  fitting  or  working  In  a  socket  of  Iron, 
and  capable  of  revolving  therein;  tbat  the 
machinery  wu  ^rtremely  heavy,  and  was  re- 
quired to  STiBtaln  In  the  operation  of  It  great 
force  and  presaore;  that  It  was  manufactored 
by  the  Lonlsville  Elevator  Company,  and  sold 
by  It  to  the  Howe  MannfUctnrlng  Company, 
which  company  furnished  it  to  him  to  be 
nsed  by  him  In  the  business  of  the  Howe 
Manufacturing  Company;  that  the  machinery 
was  manufactured  by  the  Louisville  Elevator 
Company  in  such  a  negligent  and  defective 
manner  as  to  be  Inadequate  for  the  purposes 
for  which  it  was  made  by  the  Louisville 
inevator  Company;  that  In  casting  or  mold- 
ing the  ball  Joint  the  elevator  company  left 
in  It  defects,  the  result  of  negligence  in  cast- 
ing or  molding  It;  that  these  defects  In  the 
machinery  were  known  to  the  elevator  com- 
pany, or  could  have  been  known  by  the 
exercise  of  ordinary  care;  that  the  elevator 
company  knew  the  use  to  which  the  ma- 
chinery was  to  be  put;  that  he  did  not  know 
of  the  dangerous  condition  of  the  machinery, 
and  could  not  have  known  of  It  by  the  exer- 
dse  of  ordinary  care;  that  he  did  not  have 
any  opportunity  or  facility  of  knowing  its 
dangerous  condition,  but  that  such  opportu- 
nity and  facility  were  possessed  by  the  de- 
fendant; that  while  he  was  using  the  ma- 
chinery for  the  purposes  for  which  It  had 
been  manufactured  and  supplied  to  him,  and 
while  exerdstng  reasonable  care,  the  ma- 
chine, by  reason  of  Its  defective  and  danger- 
ous condition,  exploded,  breaking  his  ankle 
and  seriously  and  permanently  injuring  him. 
It  la  not  charged  that  the  elevator  company 
knew  of  the  defects  In  the  machinery.  The 
charge  Is  that  it  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care  and  dili- 
gence, of  the  defects  In  the  machinery,  and 
that  these  defects  rendered  it  dangerous  and 
insufficient  for  the  purposes  for  which  It  was 
Intended. 

As  the  pleading  mwrt  be  taken  against  the 
pleader,  this  la  only  an  allegation  that  the 
defendant  by  ordinary  care  might  have 
known  the  facts.  In  King  v.  Creekmore,  77 
&  W.  689,  25  Ky.  Law  Rep.  1292,  Creekmore 
owned  a  sawmill  which  he  leased  to  Warren, 
and  while  Warren  was  operating  It  the 
boiler  exploded,  seriously  Injuring  King,  who 
was  an  employd  of  Warren.  It  was  charged 
that  the  boiler  was  defective,  and  was  known 
to  be  so  by  the  defendant,  or  that  he  by  ordi- 
nary care  might  have  known  of  its  dangerous 
and  defective  condition.  It  was  held  that 
Creekmore  was  not  liable.  This  case  was  fol- 
lowed In  Simons  v.  Gregory,  85  S.  W.  751,  27 
Ky.  Law  Bep.  600,  wberea  passenger  in  an  ele- 
vator sought  to  hold  the  maker  of  the  eleva- 
tw  liable,  wboi  he  was  Injured  by  the  fall 
of  tbe  elevator  after  It  bad  been  run  for 
monthi,  and  broke  down  by  reason  of  Its 
bdos  operated  by  an  Inexperienced  and  unfit 
penon.  A  number  of  authorities  sustaining 
98B.W.— 88 


the  rule  laid  down  ate  collected  In  these  opin- 
ions. Simmiing  up  the  authorities  on  this 
question  in  a  note  to  Woodward  v.  MiUer,  100 
Am.  St  Rep.  200,  Judge  Freeman  says:  "The 
manufacturer  or  vendor  of  a  tool,  machine, 
or  appliance,  which  Is  not  in  Its  nature  In- 
trinalcally  dangerous.  Is  not  ordinarily  liable 
for  defects  therein  to  one  not  in  privity  with 
him.  This  has  been  held  to  be  the  law  In 
respect  to  a  land  roller,  •  •  •  a  drop 
press,  •  •  •  a  threshing  machine  cylin- 
der, •  •  •  a  balance  wheel,  ♦  •  •  a 
steam  boiler,  *  *  *  a  hoisting  apparatus, 
*  •  •  a  gasoline  pear  burner,  ♦  •  •  a 
passenger  elevator,  •  •  •  or  a  freight 
elevator." 

There  are  some  well  recognized  exceptions 
to  the  rule.  One  Is  where  the  thing  Is  im- 
minently dangerous  to  human  Ufa  Thus, 
where  a  druggist  sold  and  labeled  as  "extract 
of  dandelion,"  which  Is  harmless,  a  Jar  of 
extract  of  belladonna,  which  is  a  deadly 
poison,  he  was  held  liable  to  a  third  person 
Injured  by  It  Thomas  v.  Winchester,  6  N. 
Y.  97,  67  Am.  Dec.  455.  Tbe  same  principle 
has  been  applied  to  a  loaded  gun,  or  a  scaf- 
fold 90  feet  high  built  for  a  painter  to  use 
In  painting  the  steeple  of  a  church  (Dixon 
V.  Bell,  5  Maule  &  S.,  198;  Bishop  v.  Weber 
[Mass.]  1  N.  B.  154,  62  Am.  Bep.  715;  Devlin 
V.  Smith,  89  N.  Y.  470,  42  Am.  Bep.  311; 
Meers  v.  McDowell,  110  Ky.  926,  62  S.  W. 
1013,  68  L.  R.  A.  789,  96  Am.  St  Bep.  475), 
or  where  naphtha  was  sold  for  oil  (Welling- 
ton V.  Downer  Kerosene  Oil  Company,  104 
Mass.  64),  or  where  poisonous  ice  cream  was 
sold  by  a  manufacturer  as  food  at  a  ball 
(Bishop  V.  Weber  [Mass.]  1  N.  B.  154,  52  Am. 
Rep.  716).  See,  also,  McCafFrey  v.  Mossberg, 
etc.,  Manufacturing  Company  (B.  I.)  50  Atl. 
651,  66  L  B.  A.  822,  91  Am.  St  Bep.  637; 
Huset  V.  Case  Threshing  Machine  Company, 
120  Fed.  865,  57  C.  C.  A.  237,  61  L  R.  A. 
SOS,  and  cases  cited.  Another  exception  la 
made  where  the  person  whose  negligence 
causes  the  Injury  Invitee  or  induces  the  plain- 
tiff to  use  the  defective  appliance  (Coughtry 
y.  Olobe  Woolen  Company  [N.  T.]  16  Am. 
Rep.  887),  or  where  a  manufacturer  makes 
fraudulent  representations,  or  knows  the  de- 
fects or  fraudulently  paints  them  over,  ot 
so  conceals  them  that  they  cannot  be  dis- 
covered (Schubert  v.  Clark  [Minn.]  61  N.  W. 
1103,  15  L  R.  A.  818,  32  Am.  St  Rep.  669; 
Woodward  v.  Miller  [Oa.]  46  S.  B.  847,  64  L. 
R.  A.  932, 100  Am.  St  Rep.  188,  and  cases  cit- 
ed in  note).  The  case  before  us  does  not  fall 
within  any  of  the  exceptions  laid  down  to  the 
general  rule,  which  seems  to  be  supported  by 
substantially  the  entire  current  of  authority. 
It  is  not  shown  that  the  dangerous  condition 
of  the  machinery  was  known  to  the  elevator 
company,  and  it  is  not  alleged  that  the  ma- 
chinery In  its  condition  was  imminently  dan- 
gerous to  human  life,  and  there  is  nothing 
alleged  to  take  the  caae  oat  ot  the  general 
rule. 

Judgment  affirmed. 
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SMITH  T.  COMMONWEALTH. 

(CSonrt    of    Appeals    of    Kentucky.    April    27, 
190a) 

1.  HomciDB— Evidence— Adkisbibilitt. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  of  a  difficulty  between  accused 
and  deceased,  and  that  children  of  the  deceased 
had  placed  rocks  in  a  road  used  by  the  accused, 
evidence  that  Just  previous  to  the  homicide 
accused  had  threatened  to  shoot  the  children 
if  they  did  not  remove  the  rocks,  and  that  he 
retained  the  pistol  in  bis  hand  from  the  time 
he  ordered  them  to  remove  the  rocks  until  the 
fatal  shot  was  fired,  was  admissible. 

2.  Same— Dkckeb— IWBTBUonoNS. 

In  a  prosecution  for  homicide,  an  instruc- 
tion authorizins  a  conviction  of  voluntary  man- 
slaughter if  the  killing  was  "in  sudden  beat  of 
passion  and  in  sudden  affray"  was  erroneous, 
since  the  homicide  would  have  been  reduced  to 
manslaughter  if  it  was  committed  either  in 
sadden  heat  of  passion  or  in  sudden  affray. 

Appeal  from  Circuit  Court,  Perry  County. 
"Not  to  be  oflScially  reported." 
Eli  Smith  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

Hall  &  Baker,  Morgan  &  Wooten,  and  Ii. 
D.  Lewis,  for  appellant  N.  B.  Hays  and 
Chaa.  H.  Morris,  for  the  Commonwealth. 

PAYNTEB,  J.  The  appellant,  EU  Smith, 
was  Indicted,  tried,  and  convicted  for  the 
murder  of  Powell  Logan.  The  appellant  and 
deceased  married  sisters  and  lived  in  the 
same  neighborhood,  on  Little  Leatherwood 
creek.  Their  wives  were  daughters  of  a  man 
by  the  name  of  Holcomb,  who  seemed  to  have 
owned  considerable  land.  He  sold  appellant 
some  timber,  and  gave  blm  the  right  to  haul 
it  over  a  road  which  was  also  used  by  de- 
ceased for  hauling  com  and  fodder  from  a 
nearby  field,  which  be  cultivated.  As  a  re- 
sult of  the  selling  of  the  timber  to  Smith,  and 
the  hauling  over  the  road,  a  bad  feeling 
sprang  up  between  the  parties,  and  for  a 
time  it  seemed  to  be  principally  upon  the  part 
of  the  deceased.  The  deceased  had  some 
small  children.  The  oldest  of  them  was 
about  16  years  of  age.  These  children,  evi- 
dently at  the  instance  of  the  deceased,  pla- 
ced a  great  many  rocks  In  the  road  at  different 
times.  Some  of  the  roCka  were  small  and 
some  quite  large,  and  the  removal  of  them 
was  necessary  for  Smith  to  enjoy  the  use  of 
the  road  over  which  to  haul  the  timber.  They 
continued  to  place  rocks  in  the  road  until  the 
day  of  the  homicide.  Smith  was  engaged 
at  work  In  getting  out  the  timber  on  the  creek 
above  where  the  deceased  lived.  He  had  to 
ti-avel  the  road  to  reach  his  home  for  dinner, 
and  In  doing  so  found  more  rocks  had  been 
thrown  in  the  road.  This  seems  to  have  in- 
censed him  very  much.  When  he  left  home 
after  dinner  he  carried  with  him  a  pistol. 
He  claims  that  he  carried  it  because  he  bad 
been  told  that  the  deceased  had  threatened 
bis  life,  and  that  he  heard  blm  during  the 
morning  make  a  statement  to  his  children 
that  led  him  to  believe  that  deceased  might 
assassinate  him.  The  deceased  seems  to 
have  carried  a  gun  with  blm  wherever  be 


went  Smith  claims  that  be  went  over  to  the 
road  ftom  where  he  was  getting  out  tbe  logs 
with  the  view  of  putting  some  sticks  of  timber 
across  It  to  enable  him  to  haul  logs  tbe  next 
day,  when  he  discovered  Logan's  children 
again  throwing  rocks  Into  tbe  road,  and  be 
gave  them  to  understand  that  If  they  would 
remove  tbe  rocks  he  would  not  have  ttaem  In- 
dicted. Tbe  children  testified  that  they  were 
not  then  putting  rocks  in  tbe  road,  but  were 
going  to  their  field,  when  Smith  appeared  on 
the  side  of  the  road  and  told  them  that  unless 
they  removed  tbe  rocks  from  tbe  road  be 
would  shoot  their  hearts  out,  and  they  pro- 
ceeded to  remove  tbe  rocks  from  tbe  road 
while  Smith  remained  there  with  the  pistol 
In  his  hand.  After  they  bad  removed  tbe 
rocks  from  the  road,  tbe  oldest  boy,  John, 
started  rapidly  towards  the  Logan  bouse  for 
his  father.  Smith  remained  there  and  talked 
with  tbe  other  children,  when  in  about  five 
minutes  John  and  bis  father  were  seen  com- 
ing up  the  road  and  the  father  was  carrying 
a  gun.  The  testimony  of  Smith  and  tbe  de- 
ceased's little  girl  was  to  tbe  effect  that 
Smith  told  her  to  go  and  tell  her  father  not 
to  come  up  there  with  a  gun,  and  before  she 
reached  her  father  the  appellant  holloaed  to 
him  to  halt.  From  this  point  there  is  a  slight 
conflict  In  the  testimony  of  the  appellant  and 
tbe  children  of  deceased.  The  children  tes- 
tified that  almost  immediately  after  tbe  ap- 
pellant gave  tbe  command  to  halt,  be  fired  bis 
pistol  at  deceased  and  missed  him,  and  Im- 
mediately tbe  deceased  fired  at  Smith  with 
bis  gun  (appellant  says  the  bullet  struck  the 
rim  of  his  hat).  Thereupon  Smith  shot  de- 
ceased, from  the  effects  of  which  he  soon 
thereafter  died.  The  appellant  testified  that 
be  commanded  deceased  to  halt,  but  he  did 
not  do  so,  but  advanced  a  few  steps  and  pla- 
ced his  gun  in  a  position  which  indicated  that 
he  was  going  to  shoot  blm,  but  before  be 
could  do  so  he  (appellant)  fired  tbe  first  shot 
at  him.  As  to  the  oth6r  shots,  his  testimony 
is  the  same  as  that  of  the  children. 

Tbe  appeflant  seeks  a  reversal  because  ol 
tbe  admission  of  tbe  evidence  of  tbe  chil- 
dren that  he  had  threatened  to  shoot  them  if 
they  did  not  remove  the  rocks,  and  that  be 
retained  the  pistol  In  his  hand  from  the  time 
he  approached  them  and  ordered  tbe  rocks 
removed  from  the  road  until  the  fatal  shot 
was  fired.  It  Is  urged  that  this  evidence  is 
Incompetent  because  It  tended  to  impeach  tbe 
appellant's  character  for  peace,  etc  We 
are  of  the  opinion  that  It  was  proper  for 
the  court  to  admit  this  evidence.  It  was 
part  of  the  difficulty,  or  transaction,  which 
culminated  In  the  homicide.  It  tended  to 
show  malice  and  ill  will  towards  the  deceas- 
ed and  to  show  the  purpose  or  motive  which 
brought  the  appellant  at  the  place  In  ques- 
tion. To  have  thus  held  the  pistol  In  his 
hand  might  have  authorized  the  Jury  to  be- 
lieve that  be  was  remaining  there  with  tbe 
Intention  of  having  a  hostile  meeting  with 
the  deceased. 
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Instmctlon  No.  2  reads  as  follows;  "Al- 
though the  jury  may  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  shot  and  killed  the  deceased,  yet. 
If  yon  believe  from  the  evidence,  beyond  a 
reasonable  doabt,  that  the  defendant  in  the 
county  of  Perry,  and  before  the  finding  of 
the  indictment  in  this  case,  did  unlawfully, 
wlUfully,  feloniously,  in  sudden  heat  of  pas- 
sion, and  In  sudden  affray,  and  not  In  his 
necessary,  or  apparent  necessary,  self-de- 
fense, shoot  with  a  gun  or  pistol  and  killed 
Powell  Logan,  you  should  And  the  defendant 
guilty  of  voluntary  manslaughter,  and  fix 
his  punishment  at  confinement  in  the  state 
Penitentiary  for  a  term  of  not  less  than  2 
years,  nor  more  than  21  years.  In  your  dis- 
cretion." Under  this  Instruction,  before  the 
Jury  coold  have  found  the  defendant  guilty 
of  manslaughter,  it  was  required  to  believe 
that  the  killing  was  done  "In  sudden  heat 
of  passion  and  In  sudden  affray."  If  the  kill- 
ing was  done  "In  sudden  heat  of  passion," 
it  reduced  the  offense  from  murder  to  man- 
slaughter. If  it  was  done  "In  sudden  af- 
fray," It  would  also  have  reduced  the 
offense  from  murder  to  manslaughter. 
Under  the  Instruction  the  Jury  was  not 
authorized  to  find  him  guilty  of  man- 
slaughter, unless  he  did  the  killing  in  sud- 
den beat  of  passion  and  in  sudden  affray. 
Tbe  Jury  might  have  concluded  from  the  evl- 
doice  that  the  killing  was  In  sudden  affray, 
but  they  could  not  have  found  him  guilty 
of  manslaughter,  unless  they  also  believed 
that  it  was  done  in  sudden  beat  of  passion. 
There  is  evidence  tending  to  show  that  the 
appellant  had  made  threats  against  the  de- 
ceased, and  from  the  above  testimony  recited 
as  to  his  conduct  with  the  children  the  Jury 
might  have  Inferred  that  he  bad  a  predeter- 
mination to  kill  the  deceased,  and  that  he  did 
so.  In  sudden  heat  of  passion.  The  Jury 
having  reached  this  conclusion.  It  would  not 
have  found  tbe  appellant  guilty  of  manslaugh- 
ter, although  It  believed  the  homicide  was  the 
result  of  a  sudden  affray.  The  foregoing  In- 
struction was  erroneous  and  prejudicial  to 
the  substantial  rights  of  the  appellant. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


MBKRITT  V.   COMMONWEALTH. 

(Court    of    Appeals    of    Kentucky.    April    24, 
1906.) 

IitToxicATiNO  Liquors— UNtAWFUL   Saixs— 
SumciENCT  or  Evidence. 

Under  Ky.  St.  1903,  1  2570,  providing  that 
no  trick  or  pretense  Bhall  be  aIlowi>d  to  evade 
the  operation  of  tbe  law  against  selling  liquors 
without  license,  or  in  violation  of  any  local 
option  laws,  evidence  that  defendant  kept  whis- 
ky for  sale  in  a  local  option  district,  at  his 
residence ;  that  prosecuting  witness  went  there 
to  bny  it,  and  annonnced  his  purpose,  specify- 
ing the  dnantity  of  whisky  desired ;  that  de- 
fendant brought  the  whisky  from  his  house, 
exhibited  it  to  witness,  and  invited  the  lallcr 


to  go  witli  hhn  In  his  boat  across  the  river, 
outside  the  local  option  district  wherein  defend- 
ant lived,  to  pay  for  the  liquor;  that,  after 
crossing  the  river,  witness  received  the  whisky 
from  defendant  and  paid  the  latter  for  it, 
whereupon  they  returned  to  defendant's  house — 
showed  a  subterfuge  within  the  section.  Justi- 
fying a  conviction. 

Appeal  from  Circuit  Court,  Clark  County, 

"To  be  officially  reported." 

Henry  Merrltt  was  convicted  of  unlawfully 
selling  Intoxicating  liquor,  and  appeals.  Af- 
firmed. 

Pendleton,  Bueh  &  Bush,  for  appellant. 
N.  B.  Hays  and  0.  H.  Morris,  for  the  Com- 
monwealth. 

SETTLE,  3.  The  appellant,  Henry  Mer- 
ritt,  was  indicted,  tried,  and  convicted  In 
tbe  Clark  circuit  court  for  unlawfully  sell- 
ing by  retail,  spirituous  liquor  in  magisterial 
district  No.  S,  in  Clark  county,  a  territory 
In  which  local  option  was  then  in  force;  his 
punishment  being  fixed  at  a  fine  of  $00.  Tbe 
lower  court  refused  him  a  new  trial  and  he 
Insists  that  the  Judgment  is  erroneous  and 
asks  of  this  court  its  reversal  upon  the 
grounds:  First,  that  the  court  erred  In  in- 
structing the  Jury,  and  in  refusing  to  per- 
emptorily Instruct  them,  to  find  appellant 
not  gruUty;  second,  that  there  was  no  evi- 
dence upon  which  to  base  the  verdict  of  the 
Jury. 

Tbe  only  witness  Introduced  upon  the  trial 
was  H.  L.  Epperson  to  whom  appellant  made 
tbe  sale  of  whisky  for  which  he  was  in- 
dicted, and  this  witness  was  Introduced  for 
the  commonwealth.  Epperson  testified  as  fol- 
lows: That  he  and  appellant  both  live  in 
Clark  county,  the  latter  In  magisterial  dis- 
trict No.  5;  that  he  went  to  appellant's  home 
at  ice  gathering  time,  one  year  prior  to  tbe 
finding  of  the  Indictment,  and  told  appel- 
lant that  be  wanted  to  buy  one-half  pint  of 
whisky  from  him;  that  appellant  got  the- 
whisky  from  his  house  and  took  the  wltnes» 
in  a  boat  across  the  river  and  then  gave 
him  tbe  whisky,  and  witness  paid  him  20- 
cents  for  it;  that  he  [witness]  knew  what 
the  price  of  the  whisky  was  before  he  went 
with  appellant  over  the  river,  and  upon  his-- 
paying  the  latter  the  money  and  receiving  of 
him  the  whisky,  they  Immediately  returned! 
to  magisterial  district  No.  5  in  Clark  county. 

At  the  conclusion  of  the  commonwealth's' 
evidence,  comisel  for  appellant  asked  of  the- 
court  a  peremptory  instruction  directing  the 
Jury  to  find  him  not  guilty,  which  the  court 
refused  to  give,  but  gave,  over  appellant's  ob- 
jection. Instructions  numbered  1  to  3  in- 
clusive. No.  1  was  predicated  on  the  Indict- 
ment and  was  written  in  tbe  customary,  form. 
No.  3  was  as  to  tbe  reasonable  doubt  But 
by  instruction  No.  2,  to  which  appellant  partic- 
ularly objected,  the  Jury  were  in  substance 
told  that  If  they  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  the  witness 
Epperson,  on  the  occasion  testified  to  by 
blm,  applied  to  tbe  defendant  in  magisterial' 
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district  No.  5,  Clark  connty,  for  the  porcbaae 
of  a  half  a  pint  of  whisky,  and  that  the  defend- 
ant in  such  district  and  in  Clark  county  agreed 
to  sell  to  the  said  witness  the  half  pint  of 
whisky,  and  that  the  whisky,  If  any,  was  sold 
to  Epperson,  was  then  in  such  district  and 
county,  and  if  they  further  belleTed  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
act  of  the  defendant  and  the  witness  In  going 
across  the  river,  and  having  the  actual  trans- 
fer of  the  whisky  and  the  purchase  money 
made  In  another  county  was  a  device  or  sub- 
terfuge resorted  to  by  the  defendant  in  or- 
der to  evade  the  operation  of,  or  defeat  the 
policy  of,  the  law  against  selling  spirituous 
liquors  In  force  in  the  fifth  magisterial  dis- 
trict in  Clark  county,  then  the  sale  in  ccmtem- 
platlon  of  law  was  made  in  such  district  and 
tn  Clark  county. 

>  It  was  admitted  by  appellant,  upon  the 
trial,  that  the  local  option  law  was  in  force  In 
magisterial  district  No.  6,  of  Clark  county  at 
the  time  of  the  sale  of  the  whisky  in  question, 
but  It  was  then,  and  is  now,  contended  by  him 
that  the  sale  of  the  whisky  was  wholly  made  and 
completed  In  another  county  than  Clark,  for 
which  reason  he  was  not  guilty  of  the  viola- 
tion of  the  local  option  law  in  force  in  magis- 
terial district  No.  5  in  Clark  county.  We 
are  unwilling  to  accept  this  view  of  the  mat- 
ter. According  to  the  evidence  he  kept  for 
sale  the  whisky  in  the  local  option  district 
of  Clark  coun^,  at  his  residence;  the  pur- 
chaser went  there  to  buy  it  and  there  an- 
nounced the  purpose  of  his  visit,  specifying 
the  quantity  of  whisky  he  desired.  He  knew 
in  advance  the  price  to  be  paid  for  the  whisky 
and  carried  the  required  amount  with  him. 
This  of  course  was  known  to  appellant,  so 
he  immediately  brought  forth  from  his  house 
the  half  pint  of  whisky  desired  by  the  wit- 
ness, exhibited  it  to  him  and  Invited  him  to 
go  with  him  in  his  boat  across  the  river  to 
receive  and  pay  for  it  They  went  across  the 
river  and,  after  getting  there,  the  witness  re- 
ceived the  whisky  from  appellant  and  paid 
him  for  it,  following  which  they  returned 
at  once  to  appellant's  house  where  they  sepa- 
rated. 

tJpon  receiving  Epperson's  avowal  that  he 
came  to  purchase  whisky,  and  in  letting  him 
know  he  had  it  for  sale,  showing  it  to  blm 
and  inviting  him  across  the  river  to  get  it, 
appellant,  even  if  no  words  were  spoken. 
Informed  him  as  plainly  as  language  could 
have  done,  that  he  could  and  would  comply 
with  his  request  upon  the  terms  proposed, 
and  by  that  means  the  minds  of  the  parties 
came  together  as  fully  as  if  the  whisky  had 
been  then  and  there  delivered  and  paid  for. 

In  other  words,  before  leaving  appellant's 
boose  to  cross  the  river,  the  agreement  as  to 
the  sale  of  the  whisky  was  to  all  intents  and 
purposes  consummated.  It  only  remained  for 
appellant  to  deliver  the  whisky  and  receive 
of  Epperson  the  money  therefor,  and  these 
acts  were  therefore  postponed  until  the  river 


was  crossed.  The  only  object  In  crossing 
the  river  for  that  purpose  was  to  make  it  ap- 
pear, in  case  the  transaction  should  be  dis- 
covered and  an  Indictment  follow,  that  the 
sale  took  place  out  of  the  local  option  district 
In  which  appellant  lived.  This  was  manifest- 
ly a  pretense  or  subterfuge  in  the  meaning 
of  section  2670,  Ky.  St  190S,  which  provides: 
"No  trick,  device,  subterfuge,  or  pretoise 
shall  be  allowed  to  evade  the  operation  or 
defeat  the  policy  of,  the  law  against  selling 
spirituous,  vinous  or  malt  liquors  without 
license,  or  in  violation  or  evasion  of  any  lo- 
cal option  laws  prevailing  in  any  county, 
town,  city,  precinct  or  municipality  ot  this 
commonwealth." 

If  appellant,  a  residei^t  of  a  local  option  dis- 
trict, is  allowed  to  keep  in  snch  district 
whisky  for  sale,  which  is  of  itself  a  viola- 
tion of  another  section  of  the  local  option 
statute,  bargain  in  such  district  with  pur- 
chasers for  its  sale,  and  be  permitted  to  es- 
cape prosecution  therefor  by  such  a  subter- 
fuge as  taking  the  purchaser  across  the  river, 
that  the  whisky  may  be  delivered  and  paid 
for  in  another  county,  merely  to  give  the 
transaction  the  color  and  appearance  of  hav- 
ing occurred  outside  the  local  option  district, 
he  had  as  well  be  allowed  to  deliver  as  well 
as  bargain  for  its  sale  within  the  local  option 
district  The  evil  is  the  same  in  either  case. 
As  said  by  this  court  in  Commonwealth  v. 
Adair,  89  S.  W.  1130,  28  Ky.  Law  Hep.  657: 
"The  law  is  generally  elastic  enough  to  de- 
feat tricks  without  enabling  statutes  for 
that  purpose.  Where  an  act  is  made  up  of 
ft  series  of  events,  and  is  criminal  in  its  re- 
sult all  the  occurences  leading  up  to  the 
consequence  need  not  be  done,  even  within  the 
Jurisdiction  where  It  is  sought  to  be  punished. 
It  Is  enough  if  the  result  in  that  Jurisdiction 
constitutes  an  offense.  •  •  •  Rules  of  law 
governing  the  construction  of  omtracts  have 
little  place  in  prosecutions  of  penal  actions, 
where  a  transaction  in  Itself  an  offense  is  so 
shaped  by  the  criminal  actors  as  to  make  it 
conform  In  appearance  to  the  letter  of  the 
law,  bnt  violates  it  In  fact  and  spirit" 

We  are  of  opinion  tiiat  the  evidence  atitbor- 
ized  the  giving  of  Instruction  No.  2,  and  that 
none  of  the  rulings  of  the  trial  court  com- 
plained of  by  appellant  constituted  error; 

Wherefore  the  Judgment  Is  atarmed. 


STINB   V.   GOODMAN   et   aL 
(Court    of    Appeals    of    Kentucky.    April    27. 

i9oa) 

1.    ESTOPPKI.  —  INTEBEST     Ilf     LAND  —  DlS- 
OLAnnB. 

Where,  in  a  proceeding  for  the  sale  of  land 
of  a  deceased  person,  the  husband  of  one  of  the 
heirs,  who  was  entitled  to  a  curtesy  interest 
in  the  heir's  share,  was  made  a  defendant  and 
filed  an  answer  disclaiming  any  interest  tn 
the  land,  he  was  estopped  from  tiiereefter 
ting  up  any  claim  as  against  the  purchaser. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1». 
Cent.  Dig.  Est<«)pel,  {  7.] 
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Z  Partitioii  —  SAUt  OF  Pbopkbtt  — Vestkd 
Ihtbrxsts— Lme  Estates. 

Testator  devised  his  estate  to  his  wife 
for  life,  remainder  to  tlieir  children,  of  whom 
there  were  then  two.  There  were  afterwards 
bom  fonr  children,  one  of  whom  died,  leaving 
a  husband  and  one  infant  child.  Held,  tliat 
notwithstanding  the  child  so  dying  was  preter- 
mitted, and  therefore  inherited  direct  from  her 
father,  as  provided  by  Ey.  St  1903,  ^  4848, 
and  on  her  death  her  share  passed  to  her 
infant  child,  subject  to  her  husl>and's  right 
of  curtesy,  the  joint  property  was  subject  to 
partition;  sale  under  Civ.  Code  Prac.  {  490, 
authorixinE  such  sale  if  the  estate  b«  in  i>088es- 
sion  and  be  incapable  of  division  without  im- 
pairing its  value. 

Appeal  from  Circuit  C*urt,  Jefferson  Coun- 
ty, Obancery  Branch,  First  Dlvieion. 

"Not  to  be  officially  reported." 

Proceeding  for  the  sale  of  land  of  the  es- 
tate of  Alberto  Baker,  deceased,  for  partition 
among  remaindermen.  The  property  was  sold 
to  Amanda  B.  Stine,  after  which  she  filed  ex- 
ceptions to  the  sale  and  institnted  a  proceed- 
ing against  Henry  M.  Goodman  and  others 
to  be  released  from  her  purchase.  From  a 
decree  denying  such  relief,  she  appeals.  Af- 
firmed. 

John  Stltes  and  Wm.  Marshall  Bullitt,  for 
appellant    C.  B.  Seymour,  for  appellees. 


BABKBR,  J.  This  action  InTOIves  the  va- 
lidity of  a  judicial  sale  had  of  real  property 
situated  in  Louisville,  Ky.  The  land  In  ques- 
tion was  a  part  of  the  estate  of  Alberto 
Baker,  who  died  testate,  domiciled  in  Jeffer- 
son county,  Ky.  By  his  will  he  devised  his 
estate  to  bis  wife  for  her  life,  with  remain- 
der to  their  children.  At  the  time  the  will 
was  made  the  testator  had  only  two  children ; 
but  afterwards  there  were  four  other  children 
bom  to  him,  among  whom  was  a  daughter, 
Carrie  Baker.  At  the  testator's  death  he  left 
a  widow  and  six  children  surviving,  and  upon 
the  death  of  the  widow  the  remaindermen 
nndertook  to  have  the  property  sold  at  Judi- 
cial sale,  because  of  its  indivisibility  under 
the  provisions  of  section  490,  Civ.  Code  Prac. 
At  the  sale  bad  the  property  was  purchased 
by  Amanda  B.  Stlne,  one  of  the  daughters  of 
the  testator,  who,  deeming  the  sale  invalid, 
filed  exceptions  to  it,  seeking  to  be  released 
from  her  purchase.  These  were  overraled 
by  the  court  of  which  Judgment  she  Is  now 
complaining. 

The  appellant  points  out  the  following  sup- 
posed defect  In  the  title  to  the  property  pur- 


chased by  her:  Her  sister,  Carrie  Baker, 
was  one  of  the  children  bom  after  the  date 
of  the  father's  will  Subseqpently  she  inter- 
married with  Henry  M.  Ooodman,  by  whom 
she  had  one  child,  the  infant  appellant,  Car- 
rie Irwin  Ooodman,  and  afterwards  died ;  and 
it  Is  urged  that,  inasmuch  as  Mrs.  Goodman 
was  bom  after  the  date  of  her  father's  will, 
she  was  a  pretermitted  child,  and  therefore 
Inherited  direct  from  her  father  under  the 
provisions  of  section  4848,  Ey.  St  1903 ;  that 
this  being  true,  her  estate  was  one  of  pos- 
session, and  not  remainder,  and  her  husband, 
Henry  M.  Goodman,  at  her  death  became  a 
tenant  by  curtesy,  and  her  infant  child,  Car- 
rie Irwin  Goodman,  had  a  remainder  Interest 
subject  to  the  life  estate  of  her  father,  and 
therefore  the  estate  as  a  whole  was  not  one 
of  possession,  such  as  is  authorized  to  be  sold 
because  of  Indivisibility  by  section  490,  Civ. 
Code  Prac.  Henry  M.  Goodman  was  a  de- 
fendant in  the  action,  and  filed  an  answer  dis- 
claiming any  Interest  In  the  land.  This  clear- 
ly estops  him  from  ever  setting  up  any  claim 
as  against  the  purchaser.  It  results,  there- 
fore, that  the  land  in  question  was  owned  by 
the  Infant,  Carrie  Irwin  Ooodman,  and  her 
five  aunts  as  tenants  in  common,  and  the 
principle  announced  In  Dlneen  v.  Hall,  112 
Ky.  273,  66  S.  W.  446,  66  S.  W.  392,  has  no 
application  to  the  title  under  consideration. 

But,  even  if  this  were  not  sound,  from  ap- 
pellant's constractlon  of  the  will  of  the  tes- 
tator, Alberto  Baker,  and  the  surrounding  cir- 
cumstances, It  results  that  Henry  M.  Good- 
man was  entitled  to  curtesy  in  one-sixth  In- 
terest In  the  land  as  surviving  husband  of 
Carrie  Ooodman  (nte  Baker),  with  remain- 
der to  his  Infant  daughter,  Carrie  Irwin 
Goodman.  Under  the  principle  announced  in 
Dlneen  v.  Hall,  supra,  her  objection  would 
be  well  taken;  but  that  case  was  expressly 
overruled  by  the  case  of  Atherton  v.  Warren, 
etc.,  86  8.  W.  1100,  27  Ky.  Law  Rep.  632,  In 
which  the  situation  with  reference  to  the 
title  of  the  land  there  Involved  was  precise- 
ly similar  to  the  situation  that  would  result 
in  this  case  under  appellant's  construction 
of  the  will  of  Alberto  Baker  and  section  4848 
of  the  Kentucky  Statutes  of  1903  on  the 
subject  of  pretermitted  children,  provWed  the 
tenant  by  curtesy  had  not  disclaimed  any 
Interest  and  therefore  the  merits  of  this 
appeal  are  even  on  this  view  concluded  by  the 
principle  announced  In  the  case  last  dtied. 

Judgment  afllrmed. 
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LEH  et  aL  t.  MISSOURI  PAC.  RT.  CK). 

(Supreme  Court  of   Missouri,  Division  No.   1. 
Feb.  26,  1906.) 

1.  STATtrTKS— IiAWB  07  ANOTHER  STATK. 

Where  plaintiff  relies  for  his  cause  of 
action  on  the  law  of  another  state,  that  law 
is  to  be  pleaded  and  proven  as  a  fact. 

[Ed.  Note. — For  cases  in  point,  see  voL  44. 
Cent.  Dig.  Statutes,  §§  380,  381,  390.] 

2.  Pi£ADiNo  —  PKnnoN  —  SuFFioncNOT — Ob-  ' 
JECTiOR  Raised  at  Tbial. 

Where  an  objection  to  a  petition  Is  made 
for  the  first  time  after  trial  has  begun,  it  should 
be  overruled,  if  the  petition  is  susceptible  of  a 
construction  that  will  constitute  a  cause  of 
action. 
8.  Death— Action  —  Pkadino  —  Petition— 

supfioiency. 

In  an  action  for  negligence  causing  the 
death  of  a  citizen  of  Kansas,  in  which  plain- 
tiff relied  for  recovery  upon  the  statute  of  Kan- 
sas authorizing  the  widow  of  a  person  killed 
by  the  negligence  of  another  to  maintain  an 
action  as  deceased  might  have  done  if  the 
negligence  had  not  resulted  In  death,  the  petition 
did  not  directly  allege  that  the  facts  stated 
therein  would  have  given  rise  to  a  cause  of 
action  in  favor  of  plaintiff  under  the  laws 
'Of  Kansas,  but  did  set  out  facts  sufficient  to 
-constitute  a  cause  of  action  under  the  laws 
-of  Missouri.  Held  that,  under  Rev.  St.  1899, 
{  629,  requiring  pleadings  to  be  construed  liberal- 
ly, etc.,  the  petition  was  sufficient  as  against  an 
objection  made  for  the  first  time  after  trial 
had  begun. 
•4.  Pleading— Defecttive  Petition— Aideb  by 

Answeb. 

Where  an  action  by  a  citizen  of  Kansas 
for  negligence  causing  the  death  of  a  person 
also  a  citizen  of  that  state,  the  petition  con- 
tained no  dir(>ct  allegation  that  the  facts  stated 
would  constitute  a  cause  of  action  under  the 
laws  of  Kansas,  but  the  defendant  joined 
issue  npon  allegations  that  the  death  was  caused 
by  defendant's  negligence  and  affirmatively  al- 
leged that  the  facts  stated  constituted  no  cause 
of  action  under  the  laws  of  Kansas,  which 
allegations  were  denied  by  plaintiff,  the  petition, 
if  defective,  was  aided  by  the  answer. 

5.  Death— Cause  of  Action  Abisino  in  Fqb- 
EIOn  State. 

In  an  action  for  death  resulting  from  a 
negligent  injury  inflicted  in  the  state  of  Kan- 
sas, plaintiff  must  rely  upon  the  statute  of  that 
state  both  for  the  law  governing  the  merits 
of  the  case,  and  for  his  legal  capacity  to  sue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Death,  i  12.] 

6.  Same— Action  bt  Widow— Right  to  Sue 
IN  This  State. 

Rev.  St.  1899,  {  648,  declares  that  when 
a  cause  of  action  accrues  under  the  laws  of 
another  state,  and  the  person  entitled  to  the 
benefit  of  it  is  not  authorized  by  the  law  of 
the  foreign  state  to  prosecute  the  action,  the 
suit  may  be  prosecuted  in  this  state  by  a  per- 
son to  be  appointed  by  the  court  here  for  that 
purpose.  Gen.  St.  Kan.  1901,  pp.  1002,  1003, 
provides  that  if  a  person  killed  by  the  negligence 
of  another,  is  a  resident  of  the  state  and  no 
personal  representative  has  been  appointed,  an 
action  may  be  maintained  by  the  widow.  Held, 
that  the  widow  of  a  resident  of  Kansas,  killed 
In  that  state  by  the  alleged  negligence  of  an- 
other, may  sue  in  this  state  for  the  negligent 
injury,  and  the  fact  that  in  such  suit  she  was 
annece-isarily  appointed  trustee  for  her  chil- 
dren, did  not  either  take  away  or  increase  her 
right  of  action. 

7.  CotJBTS— Rules  of  Decision. 

While,  in  an  action  for  death  caused  by 
a  negligent  Injury  inflicted  in  another  state, 


the  conrt  most  yield  to  the  decisions  of  the 
highest  court  of  that  state  as  to  the  law  of  that 
state,  it  is  at  liberty  to  differ  from  the  judgment 
of  the  foreign  court  as  to  the  application  of 
the  law  to  the  facts. 

[Eid.  Note. — For  cases  in  point,  see  voL  13, 
Cent  Dig.  Courts,  U  322,  323.] 

&  Masteb  and  Sebvant— Personal  Injuries 
— Questions  fob  Jubt  —  Assumption  of 
Risk. 

In  an  action  for  the  death  of  a  switchman, 
alleged  to  have  been  caused  by  negli|;ent  fail- 
ure of  the  railway  company  to  block  its  tracks 
in  a  switchyard,  evidence  held  sufficient  nnder 
the  laws  of  Kansas  to  require  submission  to 
the  jury  of  the  question  whether  deceased  was 
aware  of  the  danger  arising  from  the  absence  of 
blocks. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  K  1068-1088.] 

9.  Same— Contbibutobt  Negligence. 

In  an  action  for  the  death  of  a  switchman, 
alleged  to  have  been  caused  by  negligent  failure 
of  railway  company  to  block  its  tracks  in  a 
switchyard,  evidence  held  sufficient  nnder  the 
laws  of  Kansas  to  require  submission  to  the 
jury  of  the  question  whether  deceased  was 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §{  10S&-1132.] 

10.  Same— Negligence  of  Master. 

In  an  action  for  the  death  of  a  switchman, 
alleged  to  have  been  caused  by  negligent  failure 
of  railway  company  to  block  its  tracks  in 
a  switchyard,  evidence  held  sufficient  under  the 
laws  of  Kansas  to  require  submission  to  the 
jury  of  the  question  whether  defendant  was 
negligent 

11.  Same  —  Evidence  of  Negligence  —  Cus- 
tomary Safeouards. 

In  an  action  against  a  railway  company 
for  the  death  of  a  switchman,  alleged  to  nave 
been  caused  by  negligence  of  defendant  in  fail- 
ing to  block  its  rails  in  a  switchyard,  evidence 
of  general  custom  in-  well  equipped  yards  to 
have  tracks  blocked,  was  admissible,  but  evi- 
dence that  one  or  two  other  companies  blocked 
their  tracks,  was  not 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {  925.1 

12.  Afpeai^Harmless  Ebbob— Admissior  of 
Evidence. 

In  an  action  against  a  railway  company 
for  the  death  of  a  servant  alleged  to  have  been 
killed  because  of  defendant's  negligent  fail- 
ure to  block  its  tracks  in  a  switchyard,  in 
which  it  was  undisputed  that  defendant  had 
at  one  time  blocked  its  tracks,  the  erroneous 
admission  of  evidence  that  certain  other  rail- 
ways having  switchyards  in  the  town  where 
the  injury  occurred  bad  their  tracks  blocked, 
was  harmless. 

13.  Master  and  Servant  —  Pebsonal  Inju- 
ries—Instructions. 

In  an  action  for  negligence  causing  death, 
an  instruction  that  if  the  jury  found  certain 
facts  plaintiff  was  entitled  to  recover,  unless 
tliey  also  found  that  deceased  had  assumed  the 
risk  or  was  guilty  of  contributory  negligence 
as  defined  in  other  instructions,  was  not  er- 
roneous because  of  the  absence  of  other  instmc- 
ttons  specifically  defining  either  assumption  of 
risk  or  contributory  negligence,  where  all  the 
facts  upon  which  defenc^nt  based  its  claim 
that  deceased  had  assumed  the  risk  or  was 
guilty  of  contributory  negligence,  were  set  out 
in  other  instructions  which  stated  that  if  the 
jury  found  that  such  facts  existed,  plaintiff 
could  not  recover. 

14.  Appeai<— Harmless  EkRoa— iNsmiucnoNs 
—Measure  of  Damages. 

In  an  action  for  negligence  causing  death, 
in  wtiich  damages  were  limited  by  statute  to 
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$10,000,  an  erroneona  Inatmction  Impliedly  an- 
thorizing  the  jury  to  fix  ttte  damages  at  sach 
sum,  not  exceeding  $10,000,  as  deceased  might 
probably  have  earned  during  his  expectancy  of 
life,  was  not  cause  for  reversal,  where  the 
nrobable  earnings  would  have  been  about 
f35,000  and  the  juty  awarded  only  $8,000. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  422&] 

15.  Kabteb  and  Sebvaht— Injubms  to  Sekv- 
awp— in8tbu0ti0n8— assijmption   ot  risk. 
In  an  action  for  negligence  alleged  to  have 
caused   the   death   of  a  servant,   requested  in- 
structions that  if  deceased  had  means  and  op- 
portunities  of   knowing   of  the    danger   which 
caused    his   death   plaintiff  could   not   recover, 
were  properly  refused  because  disregarding  the 
question  as  to  whether  or  not  the  danger  was 
such   that  the  servant  might  reasonably   have 
hoped  to  avoid  it  by  the  use  of  ordinary  care. 
Marshall,  Burgess,  and  Fox,  J.T..  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Edward  P.  Gates,  Judge. 

Action  by  Susan  A.  Lee  and  others  against 
the  Missouri  Pacific  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Elijah  Robinson,  for  appellant  Frank  P. 
Walsh,  Rozzelle,  Vineyard  &  Thatcher,  and 
John  O.  Park,  for  respondents. 

PER  CURIAM.  The  following  opinion  by 
VALLIANT,  J.,  In  Division  No.  1,  is  adopted 
as  the  opinion  of  the  court  In  banc.  BRACE^ 
C.  J.,  and  GANTT,  VALLIANT,  and  LAMM, 
JJ.,  concur.  MARSHALL,  J.,  dissents. 
BURGESS  and  FOX,  JJ.,  dissent  on  the 
ground  that  In  their  opinion  the  deceased 
was  guilty  of  contributory  negligence. 

VALLIANT,  .T.  Plaintiff  Susan  A  Lee  Is 
the  widow  and  the  other  plaintiffs  are  the 
minor  children  of  Harvey  A.  Lee,  deceased, 
who  met  his  death  In  defendant's  yards  at 
Atchison,  Kan.,  where  he  was  in  the  service 
of  defendant  as  a  switchman.  At  the  time 
of  the  accident  deceased  was  one  of  a  crew 
engaged  In  switching  cars,  he  was  walking 
or  running  between  cars  In  a  moving  train 
in  the  act  of  drawing  the  coupling  pin;  his 
foot  was  caught  and  fastened  In  an  unblock- 
ed space  between  a  guard  rail  and  a  track 
rail,  he  was  thrown  down  and  run  over  and 
killed.  The  suit  is  founded  on  a  statute  of 
Kansas  which  is  set  out  In  the  petition,  the 
terms  of  which  will  be  hereinafter  stated. 
The  negligence  charged  In  the  petition  Is  that 
the  blocking  between  the  main  rail  and  the 
guard  rail  had  been  allowed  to  become  rotten, 
defective,  worn  out,  and  had  disappeared; 
that  defendant  had  neglected  to  block  the  in- 
terval and  repair  the  defect,  so  that  there 
was  In  fact  no  protection  against  entrapping 
the  foot  between  the  rails ;  the  guard  rail 
was  defective  and  unsafe  in  that  the  ends 
thereof  had  not  sufficient  flare,  the  entrance 
to  the  same  was  short  and  narrow  and  calcu- 
lated to  seize  and  hold  the  foot  of  one  walk- 
ing over  it;  that  defendant  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known, 
the  condition,  yet  foiled  to  repair  or  remedy 


the  defect  and  deceased  was  Ignorant  of  it 
The  answer  admits  the  relationship  of  the 
parties,  the  occurrence  of  the  accident,  but 
denies  the  allegations  of  negligence,  pleads 
contributoiy  negligence,  also  that  the  de- 
ceased was  an  experienced  switchman,  knew 
the  condition  of  the  tracks,  yards,  etc.,  and 
that  under  the  laws  of  Kansas  he  had  no 
right  to  recover,  and  none  under  the  laws  of 
Missouri.    Reply  general  denial. 

The  suit  was  originally  Instituted  by  Susan 
A  Lee  as  widow  and  the  minor  children  by 
John  McKlnney  their  next  friend,  appoint- 
ed by  the  court  for  that  purpose,  but  after 
the  Institution  of  the  suit  the  next  friend 
died,  and  thereupon  the  court,  on  the  peti- 
tion of  Susan  A.  Lee,  appointed  her  trustee 
for  the  children  to  prosecute  the  suit,  and 
an  amended  petition  was  filed  in  the  name  of 
Susan  as  widow,  and  also  as  trustee  for  the 
children  as  plalutifFs.  The  record  shows  that 
the  deceased  was  a  resident  of  Kansas  and 
no  personal  representative  has  been  appoint- 
ed to  administer  on  his  estate  In  that  state. 
At  the  opening  of  the  trial  defendant  object- 
ed to  any  evidence  on  the  part  of  the  plain- 
tiffs, on  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  the  reason  that  it  Is  not  alleged 
in  the  petition  that  the  pialntifTs  husband. 
If  death  bad  not  ensued,  would  have  been 
entitled  to  maintain  an  action  against  de- 
fendant under  the  laws  of  Kansas,  and  for  the 
further  reason  that  there  is  a  defect  of  parties 
plaintiff.  The  objection  was  overruled,  and 
exception  taken. 

The  evidence  on  the  part  of  the  plaintiff 
as  to  the  accident  tends  to  show  as  follows: 
On  April  26,  1899,  about  0 :45  in  the  evening, 
Harvey  A.  Lee  was  at  work  with  a  switch- 
ing crew  In  defendant's  yard  at  Atchison, 
Kan.;  his  duty  was  to  draw  the  coupling 
pin,  connecting  cars  In  the  train;  the  train 
was  moving  at  a  rate  variously  stated  by  the 
witnesses  as  from  four  to  six  or  eight  miles 
an  hour,  he  was  walking  or  running  (accord- 
ing as  the  speed  of  the  train  may  have  been) 
liotween  the  cars,  one  hand  on  the  head  of 
the  coupling  pin  to  draw  it  as  soon  as  it  was 
loosened,  the  other  holding  the  handhold  of 
the  car;  the  pin  was  held  fast  because  of 
a  curve  in  the  track,  and  he  walked  or  ran 
in  that  way  for  a  distance  variously  estimat- 
ed by  the  witnesses  at  from  50  to  150  feet, 
when  one  of  his  feet  got  caught  in  the  space 
between  the  rails,  the  cars  coming  against 
hliii  threw  him  down,  broke  his  hold  on  the 
handhold,  and  he  was  run  over  and  killed. 
The  Intervals  between  the  guard  rails  and 
the  track  rails  had  at  one  time,  as  early  as 
189.3  or  1S04,  all  been  blocked,  but  the  blocks 
had,  to  a  great  extent,  been  worn  out  or  had 
rotted  and  disappeared,  so  that  at  this  time 
about  one-third  of  the  spaces  were  blocked, 
and  two-thirds  were  not  blocked.  There  were 
at  that  time  fewer  spaces  blocked  than  there 
had  been  the  year  before.  There  were  some 
blocks,  at  the  time  of  the  accident,  in  the 
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Inmedlate  Tlclnl^  to  the  space  In  which 
this  man's  foot  was  cangbt,  bnt  none  at  that 
time  In  that  space,  bnt  it  had  once  been  block- 
ed, bow  long  it  had  been  unblocked  was 
not  shown,  bnt  one  witness  testified  that  he 
had  observed  it  in  that  condition  three  weeks 
before  the  accident  Plaintiff  was  permitted, 
over  the  objection  of  defendant,  to  prove  that 
the  ground  rails  in  the  jardB  of  the  Santa 
F6  and  of  the  Burlington  at  Atchison  were 
blocked.  PlaintlfC  introduced  In  evidence  the 
following  rule  of  the  defendant  company: 
"Rule  23.  Great  care  must  be  used  In  coup- 
ling and  uncoupling  cars.  Do  not  go  between 
the  cars  unless  they  ,are  moving  at  a  slow 
and  safe  speed,  or  attempt  to  make  any  coup- 
ling unless  the  draw-bar  and  other  coupling 
appliances  are  known  to  be  in  good  order." 
On  this  point  plalntlfC's  testimony  tended  to 
show  that  the  rate  of  speed  at  which  these 
cars  were  moving  at  the  time  was  by  rail- 
road men  considered  slow,  and  that  it  was 
usual  and  customary  for  men  to  go  between 
the  cars  moving  in  that  way  to  uncouple 
them;  that  the  foreman  of  the  gang  gave  the 
signals  to  the  engineer  directing  the  moving 
of  the  train  in  switching.  There  were  50  or 
60  guard  rails  In  this  yard.  The  foreman  of 
the  switch  crew  and  one  of  the  switchmen 
were  examined  as  to  their  knowledge  of  the 
condition  of  the  yard  In  respect  of  the  block- 
ing and  they  showed  that  they  had  not  very 
distinct  ideas  of  It — they  had  not  paid  very 
close  attention  to  It  On  cross-examination 
by  defendant  the  foreman  of  the  crew  was 
asked :  "Q.  Now,  if  a  man  observes  at  all,  it 
is  easy  enough  for  him  to  see  the  condition 
of  the  guard  rails  in  a  yard  like  that  at 
Atchison,  Isnt  it?  A.  I  have  been  there  Ave 
yeaiij  and  I  never  observed  them.  Q.  I  say 
if  he  observes  at  all?  A.  Yes,  if  he  wants  to 
look  at  It  Q.  It  is  perfectly  apparent  he 
can  tell  If  he  looks?  A.  Yes,  he  can  If  he 
looks  at  them,  yes,  sir.  Q.  If  a  man  were 
undertaking  to  post  himself,  he  could,  within 
a  few  days  after  beginning  to  work,  know 
whether  the  guard  rails  were  blocked  or  not, 
couldn't  he?  A.  Why,  yes;  if  he  would  look 
at  them  and  over-slight  his  work  In  doing 
It,  he  might  Q.  Now  switching  at  the  best 
is  pretty  dangerous  work.  Isn't  It?  A.  Very 
dangorous."  The  deceased  was  an  intelligent 
exDcrienced  switchman.  He  had  been  work- 
ing in  this  yard  about  nine  months,  but  for 
the  space  of  21  days  Just  prior  to  the  accident 
he  had  been  detained  at  home  on  account  of  a 
sick  child  and  had  been  at  work  only  three  or 
four  days  when  the  accident  occurred.  The 
statuteof  Kansas,  Gen.  St  1897,  c.  95,  art  18, 
under  which  the  suit  is  brought  is  as  follows : 
"Sec.  418.  When  the  death  of  one  is  caus- 
ed by  the  wrongful  act  or  omission  of  anoth- 
er, the  personal  r^resentatlves  of  the  former 
may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained 
an  action  had  he  lived  against  the  latter  for 
an  Injury  for  the  same  act  or  omission.  The 
action  must  be  oonuneuced  within  two  yean. 


The  damages  cannot  exceed  ten  thooeand 

dollars,  and  must  Inure  to  the  exclusive  bene- 
fit of  the  widow  and  children,  if  .any,  or  next 
of  kin,  to  be  distributed  in  the  same  manner 
as  personal  property  of  the  deceased. 

"Sec.  419.  In  all  cases  where  the  residence 
of  the  party  whose  death  has  been  or  here- 
after shall  be  caused  as  set  forth  in  section 
422  of  the  avU  Code  of  1868  (the  next  pre- 
ceding section),  is  or  has  been  at  the  time  of 
his  death  in  any  other  state  or  territory,  or 
when  being  a  resident  of  this  state  no  per- 
sonal representative  is  or  has  been  appointed, 
the  action  provided  In  said  section  may  be 
brought  by  the  widow  or  when  there  is  no 
widow  by  the  next  of  kin  of  such  deceased." 

At  the  close  of  the  plaintiff's  evidoice  the 
defendant  asked  an  Instruction  to  the  effect 
that  plaintiffs  were  not  entitled  to  recover, 
which  instruction  the  court  refused  and  de- 
fendant excepted.  Defendant  offered  no  evi- 
dence. The  cause  was  submitted  to  the  Jury 
under  instructions  which  will  be  referred  to 
later.  There  was  a  verdict  for  plaintiff  for 
$8,000  damages  and  Judgment  accordingly. 
The  defendant  has  appealed. 

1.  The  first  assignment  of  error  Is  the  over- 
ruling of  defendants'  objection  to  any  evi- 
dence In  support  of  the  petition,  because  it 
does  not  allege  that  the  deceased,  if  death 
had  not  ensued,  could  have  maintained  an 
action  under  the  laws  of  Kansas.  The  pe- 
tition does  not  state  In  totidem  verbis  that 
If  deceased  bad  survived  the  Injury  he  oonld 
have  maintained  a  suit  in  Kansas,  bnt  it 
does  state  facts  which  would  under  the  law 
of  this  state  have  entitled  him,  if  he  bad 
survived,  t»  recover  damages  of  defendant 
for  the  injury  and  then  it  sets  out  the  statute 
law  of  Kansas  which  gives  the  right  of  ac- 
tion for  the  benefit  of  the  widow  and  children 
in  the  event  of  his  death.  When  one  relies 
on  the  law  of  a  foreign  country  or  of  a  sla- 
ter state  for  his  right  of  action  he  is  required 
to  state  In  his  pleading  what  the  law  of  the 
foreign  Jurisdiction  Is,  such  a  law  is  to  be 
pleaded  and  proven  as  a  fact  By  the  strict 
rules  of  pleading  therefore  the  plaintiff^  In 
their  i)etltlon  should  have  stated  the  law  of 
Kansas  applicable  to  the  facts  to  show  that 
the  deceased,  if  he  had  lived,  could,  under 
that  law,  have  maintained  an  action  for  dam- 
ages, and  If  timely  objection  to  the  petition 
had  been  made  by  demurrer  or  otherwise  It 
would  doubtless  have  been  sustained  with 
the  result  that  the  plaintiffs  would  Iiave 
leave  to  amend.  But  thla  court  has  often 
said  that  where  an  objection  to  the  petiUon  is 
made  for  the  first  time  when  the  trial  has 
begun  it  will  be  overruled  if  the  petition  is 
susceptible  of  a  construction  that  will  con- 
stitute a  cause  of  action. 

Under  tbe  facts  stated  in  the  petition  the 
deceased.  If  death  had  not  ensued,  could,  un- 
der the  laws  of  this  state  if  the  injury  had 
occurred  here  have  maintained  an  action  for 
damages  against  the  defendant,  and  In  the 
absence  of  any  showing  to  the  contraiy  we 
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will  presume  tbat  the  law  of  Kansaa  is  like 
the  Iaw  of  Mlssonrl  on  that  point  and  will 
constme  the  petition  liberally.  Section  629, 
Rev.  8t  1890;  Flato  t.  Mnlhall,  72  Ma  622; 
Bardlet  v.  Mo.  Padflc  Ry.,  123  Mo.  221,  27 
S.  W.  453,  26  L.  R.  A.  384,  46  Am.  St  Rep. 
628.  The  defendant,  by  Its  answer,  accept- 
ed the  Issue  of  fact  tendered  in  the  petition 
In  the  form  as  tendered,  that  Is,  without  ex- 
press reference  to  the  laws  of  Kansas,  the  pe- 
tition stated  that  the  accident  was  canaed 
by  the  negligence  of  defendant,  and  the  an- 
swer expressly  denied  that  fact  By  so  join- 
ing issue  the  defendant  united  with  the 
plaintiff  in  inviting  Judgment  on  the  facts 
as  pleaded.  And  in  addition  to  tbat  the  de- 
fendant In  a  further  paragraph  of  its  answer 
itself  tendered  the  Issue  of  the  law  of  Kansas 
which  the  plaintiffs  accepted  by  a  general 
denial.  If  therefore,  as  a  matter  of  strict 
pleading,  the  petition  was  defective  it  was 
aided  by  the  answer.  The  court  committed 
no  error  in  overruling  the  objection  to  the 
introduction  of  any  evidence  in  support  of  the 
petition. 

2.  The  next  assignment  concerns  the  legal 
capacity  of  the  plaintiff  to  maintain  a  suit 
under  the  Kansas  statute.  The  injury  com- 
plained of  occurred  in  Kansas  and  the  right 
of  action  declared  on  is  given  by  the  statute 
of  tbat  state,  the  plaintiffs  must  therefore 
stand  on  the  Kansas  statute  both  for  the  law 
governing  the  merits  of  the  case  and  their 
legal  capacity  to  sue.  This  is  not  a  new 
question  in  this  state.  In  Vawter  v.  Railway, 
84  Mo.  679,  64  Am.  Rep.  105,  an  employe 
of  the  railroad  company  was  killed  In  Kansas 
through,  as  was  alleged,  the  negligence  of  the 
servants  of  the  company;  his  widow  qualified 
as  administratrix  of  his  estate  in  the  probate 
court  of  Schuyler  county.  Mo.,  and  as  ad- 
ministratrix sued  to  recover  the  damages  for 
which  the  company  was  made  liable  by  the 
Kansas  statute.  At  that  time  the  statute  of 
Kansas  conferred  the  right  of  action  on  the 
personal  representatives  alone  of  the  deceas- 
ed. Comp.  Laws  Kan.  1886,  p.  656.  It  was 
held  by  this  court  that  no  one  but  the  exec- 
utor or  administrator  in  Kansas  could  sue, 
tbat  our  statute  expressly  denied  to  an  ad- 
ministrator In  this  state  the  right  to  main- 
tain such  a  suit  (sections  96  and  97,  Rev.  St 
1899)  and  that  a  foreign  statute  could  not 
confer  on  an  administrator  in  Missouri  a 
right  which  the  statute  of  his  own  state  ex- 
pressly withheld.  Oates  v.  Railway,  104  Mo. 
514.  16  S.  W.  487,  24  Am.  St  Rep.  848,  was 
a  case  of  like  nature,  except  that  the  suit 
was  brought  by  the  widow.  It  was  held  that 
she  could  not  sue  because  the  Kansas  stat- 
ute limited  the  right  to  sue  to  the  person- 
al representatives  of  the  deceased  and  did 
not  extend  it  to  the  widow. 

Since  those  cases  arose,  however,  the  Kan- 
sas statute  in  1889  was  amended,  possibly 
with  a  view  to  meet  those  very  decisions  or 
dwlslons  elsewhere  like  them,  and  it  now 
proTldea  tbat  U  the  person  killed  is  a  non- 


resident of  Kansas  or,  being  a  resident,  if 
no  personal  representative  has  been  appoint- 
ed, "the  action  provided  in  section  422  may 
be  brought  by  the  widow,  or  when  there  is  no 
widow,  by  the  next  of  kin  of  such  deceased." 
In  section  422  it  is  expressly  provided  that: 
"The  damages  cannot  exceed  ten  thousand 
dollars,  and  must  inure  to  the  szclusive  bene- 
fit of  the  widow  and  children.  If  any,  or  next 
of  kin,  to  be  distributed,"  etc.  Thus  if  the 
deceased  resided  in  Kansas  his  administra- 
tor there  could  sue,  and  if  there  was  no  ad- 
ministrator his  widow  could  sue,  but,  which- 
ever sued,  the  damages  recovered  were  for 
the  exclusive  benefit  of  the  widow  and  chil- 
dren If  any.  Gen.  St  of  Kan.  1901,  p.  1002- 
1003.  Our  statute  (section  548,  Rev.  St  1899) 
declares  that  when  such  cause  of  action  ac- 
crues under  the  laws  of  another  state,  and 
the  person  entitled  to  the  benefit  of  It  Is  not 
authorized  by  the  law  of  the  foreign  state 
to  prosecute  the  action  the  suit  may  be 
brought  and  prosecuted  In  this  state  by  a  per- 
son to  be  appointed  by  the  court  here  for  that 
purpose.  In  McGInnls  v.  Mo.  Car  &  Foundry 
Co.,  174  Mo.  225,  73  S.  W.  686,  97  Am.  St 
Rep.  553,  the  cause  of  action  accrued  in  Illi- 
nois where  there  Is  a  statute  similar  in  char- 
acter to  the  Kansas  statute,  In  which,  how- 
ever, the  right  of  action  Is  conferred  on  the 
personal  representatives  only  of  the  deceased. 
Since  thellllnoisadministratorcouldnotmaia- 
tain  the  action  here,  the  widow  who  was  en- 
titled to  the  benefit  of  the  action,  caused 
McGInnls  to  be  appointed  In  the  circuit  court 
in  St  Louis  for  the  purpose  of  bringing  the 
suit,  and  the  suit  was  brought  in  his  name 
for  her  benefit  Bat  this  court  held  that  it 
was  beyond  the  power  of  oar  Legislature  to 
confer  the  power  to  sue  on  a  cause  of  action 
created  by  the  Illinois  statute  on  a  person 
on  whom  the  Illinois  statute  had  not  con- 
ferred it  The  court  per  Marshall,  J.,  said, 
loc.  clt  232  of  174  Mo.  and  page  688  oi  78 
S.  W.  (97  Am.  St  Rep.  553):  "In  such  case 
the  statute  creating  the  liability  must  confer 
upon  a  specified  person  the  right  to  enforce 
the  liability.  Unless  It  does  so  no  one  can 
enforce  it,  because  no  one  has  a  right  under 
the  general  common  law  to  do  so.  When, 
therefore,  a  statute  creates  a  liability  and 
prescribes  the  person  who  shall  have  the 
right  to  enforce  It ;  the  two  parts  of  the  stat- 
ute are  component  parts  of  the  whole  and  it 
must  be  done  exactly  in  the  manner,  and  by 
the  persons  or  agencies,  tbat  the  statute  pre- 
scribes. ♦  ♦  •  In  short  "the  whole  matter 
depends  upon  the  Illinois  statute.  That  stat- 
ute confers  a  right  of  action  upon  the  admin- 
istrator and  not  upon  the  widow  or  next  of 
kin.  It  is  for  their  benefit,  but  they  cannot 
maintain  an  action  therefor.  Our  statute 
attempts  to  enforce  the  liability  created  by 
the  Illinois  statute,  not  through  the  person 
who  alone  Is  given  the  right  under  the  Illi- 
nois law  to  enforce  It  but  through  a  person 
who  would  have  no  right  to  enforce  the  lia- 
bility in  that  state."    So  our  statute  (section 


Digitized  by 


Google 


618 


82  80UTHWBSTBBN  RBPOBTEB. 


Olo. 


S48)  was  condemned  as  inralld.  Jones  ▼. 
Railway,  178  Mo.  528,  77  S.  W.  890,  101  Am. 
8t  Rep.  434,  arose  under  the  Kansas  statute. 
The  suit  was  brought  by  the  widow  In  her 
own  right  and  as  next  friend  for  her  Infant 
child.  It  was  objected  to  the  petition  In  that 
case  that  there  was  a  misjoinder  of  parties 
plaintifTs  to  wit,  the  infant  was  an  unneces- 
sary party,  but  the  court  held  that  Inasmuch 
as  the  Kansas  statute  gave  the  widow  the 
right  to  sue  for  the  sole  benefit  of  herself 
and  her  Infant  child  she  was  the  trustee  of 
an  express  trust,  and  whilst  It  was  unneces- 
sary for  her  to  have  joined  the  infant  It  was 
Immaterial  that  she  did  so.  The  court,  re- 
ferring to  section  541,  Rev.  St  1899,  said: 
"But  whilst  the  trustee  of  an  express  trust 
may  sue  in  his  own  name  witliout  joining  the 
person,  for  whose  benefit  the  suit  is  prose- 
cuted, he  is  not  forbidden  to  join  the  bene- 
ficiary, and  if  he  does  so,  the  most  that  can 
be  said  in  criticism  of  the  act  is  that  It  was 
unnecessary."  The  reference  to  our  statute 
In  this  connection  was  not  for  the  purpose  of 
basing  it  upon  the  right  of  the  widow  in  that 
case  to  sue,  because  we  there  based  her  right 
to  sue,  as  we  must  base  the  widow's  right  In 
this  case,  on  the  statute  of  Kansas,  but  it 
was  to  show  that  there  was  In  our  law  noth- 
ing repugnant  to  her  right  to  sue  as  agent 
of  an  express  trust  The  Kansas  statute 
makes  the  widow,  under  the  circumstances  of 
this  case,  a  trustee  of  an  express  trust  and 
expressly  authorizes  her,  as  such,  to  sue  for 
the  benefit  of  herself  and  her  minor  children. 
Reference  In  the  Jones  Case  was  made  also 
to  section  549,  Rev.  St  1899,  which  is: 
"Whenever  a  cause  of  action  has  accrued  un- 
der or  by  virtue  of  the  laws  of  any  other 
state  or  territory,  such  cause  of  action  may 
be  brought  in  any  of  the  courts  of  this  state 
by  the  person  or  persons  entitled  to  the  pro- 
needs  of  such  cause  of  action:  Provided  such 
person  or  persons  shall  be  authorized  to 
bring  such  action  by  the  laws  of  the  state  or 
territory  where  the  cause  of  action  accrued." 
From  the  decisions  in  the  foregoing  cases, 
the  following  conclusions  are  drawn:  (a)  The 
right  of  action  given  by  the  foreign  statute 
cannot  be  maintained  in  this  state  in  a  suit 
by  a  person  on  wltom  the  foreign  statute  has 
not  conferred  the  right  to  sue.  (b)  It  cannot 
be  maintained  by  a  foreign  administrator, 
(c)  It  can  be  maintained  by  one  who  has 
capacity  otherwise  to  sue  here  and  on  whom 
the  foreign  statute  has  conferred  the  right 
The  Kansas  statute  confers  the  right  on  the 
widow  to  sue  when  no  administrator  has  been 
appointed,  which  is  the  fact  In  this  case,  and 
our  statute  says  that  If  the  foreign  statute 
confers  the  right  on  her  to  sue  there  she  may 
sue  in  the  courts  of  this  state.  She  has 
brought  this  suit  in  her  capacity  of  widow  for 
the  benefit  of  herself  and  her  infant  children, 
and  although  she  has  taken  the  unnecessary 
precaution  to  have  herself  appointed  trustee 
for  her  children  and  adds  that  to  her  other 
capacity,  that  fact  neither  adds  to  nor  mars 


her  right  of  action,  we  bold  that  ab«  waa  en- 
titled to  sue  as  she  lias  done.  Since  the  de- 
cision in  the  McOinnls  Case  above  refo'red 
to,  our  General  Assembly,  doubtless  acting 
on  the  suggestion  therein  made,  has  repealed 
section  648  as  It  then  was  and  has  enacted 
a  new  section  In  place  of  it  wherein  authority 
to  sue  in  such  case  in  courts  of  tlila  state  is 
conferred  on  foreign  administrators,  guard- 
ians, etc.  Acts  1905,  p.  95.  That  however, 
does  not  aCTect  this  case  which  was  pending 
in  this  court  when  that  act  was  passed. 

3.  Defendant  insists  that  under  the  law  of 
Kansas  the  deceased.  If  he  had  lived,  could 
not  have  maintained  ai)  action  against  the 
defendant  and  therefore  the  plaintiffs  caunot 
maintain  this  action.  The  argument  is  that 
under  the  decisions  of  the  Supreme  Court  of 
Kansas  the  deceased  was  guilty  of  such  con- 
tributory negligence,  in  working  in  the  yards 
in  the  unblocked  condition,  that  the  court 
should  have  so  declared  as  a  matter  of  law 
and  have  nonsuited  the  plaintifTs.  The  de- 
cision on  which  this  argument  is  chiefly  based 
is  in  Rush  V.  Railway  Co.,  36  Kan.  129,  12 
Pac.  582,  decided  in  1887.  That  was  a  case 
In  which  the  plaintiff's  intestate,  a  switch- 
man, had  come  to  his  death  by  getting  bis 
foot  caught  in  an  unblocked  track  while  at- 
tempting to  pull  a  coupling  pin  and  before 
be  could  extricate  his  foot  the  cars  passed 
over  him  and  killed  him.  That  case  was  like 
In  its  facts  to  this  except  that  the  yard  bad 
never  been  blocked.  The  court  said:  "The 
railway  was  not  out  of  repair,  It  was  In  just 
the  same  condition  It  was  when  it  was  origi- 
nally constructed,  and  it  was  constructed  in 
the  yard  where  plaintiffs  Intestate  worlied. 
precisely  as  It  was  constructed  in  all  the 
other  yards  belonging  to  the  defendant  and 
In  precisely  the  same  manner  as  many  other 
railways  belonging  to  other  companies  were 
constructed.  Again  the  court  said:  "It  was 
not  different  from  other  guard  rails  in  that 
yard,  nor  different  from  any  of  the  other 
guard  rails  of  the  defendant's  5,000  miles 
of  railway ;  nor  different  from  the  guard  rails 
of  many  of  the  other  railways  In  this  coun- 
try." The  court  held  that  the  defect  If  de- 
fect It  was,  was  obvious  and  the  danger  was 
ns  apparent  to  the  deceased  as  it  was  to  the 
defendant.  Other  Kansas  cases,  which  may 
be  seen  by  reference  to  appellant's  brief,  are 
cited  which  in  the  main  hold  that  if  the  dan- 
ger Is  as  obvious  to  the  servant  as  it  la  to 
the  master  the  court  Is  justified  In  holding  as 
a  matter  of  law  that  the  servant  who  con- 
tinues In  the  service  cannot  recover  If  he  Is 
Injured.  In  some  of  those  cases  the  court 
designates  it  as  assumption  of  risk  and  In 
others'  as  contributory  negligence.  But  In 
Emporia  v.  Kowalskl,  86  Kan.  64,  71  Pac 
232,  that  court  lays  down  the  law  In  regard 
to  assumption  of  risk  in  effect  the  same  as 
it  has  often  been  declared  by  this  court  At 
page  71  of  66  Kan.,  page  234  of  71  Pac.,  per 
Oreen,  J.,  It  Is  said:  "It  Is  contended  that 
the  defendant  assumed  the  risk  of  Injury 
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for  the  tailing  of  the  pole,  and,  therefore  con- 
uot  recover.  While  it  is  true  the  employ^ 
assumes  the  ordinary  risks  incident  to  Ms 
employment,  the  riaka  thus  assumed  by  him, 
however,  are  those  only  which  occur  after 
the  due  iwrformance  by  the  master  of  those 
duties  which  the  law  Imposes  upon  him." 
In  that  case  the  court  refers  wltli  approval 
to  O'Neill  V.  Railroad,  62  Neb.  858,  86  N.  W. 
1098,  which  was  a  case  In  its  facts  very  much 
like  the  case  at  bar,  wherein  the  Nebraslia 
court  at  pages  360,  861  of  62  Neb.,  page  1099 
of  86  N.  W.,  said:  "The  defendant  invoices 
the  rule  that  a  servant,  by  his  contract  of 
service,  assumes  the  rlslu  and  dangers  inci- 
dent to  his  employment,  and  insists  that  snch 
rale  relieves  it  of  liability  for  the  injury  sus- 
tained by  the  plaintiff.  That  the  servant,  by 
bis  contract  of  service,  assumes  certain  risks, 
is  true.  Just  what  such  risks  are  we  are  not 
required  to  determine  in  this  case,  because  it 
is  sufficient  to  say  that  the  negligence  of  his 
employer  is  not  one  of  the  risks  assumed.  On 
the  contrary,  a  servant  has  a  right  to  assume 
that  his  employer  has  used  ordinary  care  and 
prudence  to  insure  his  safety  in  the  course 
of  his  employment" 

We  have  gone  through  the  Kansas  cases 
cited  by  appellant,  and  also  those  cited  by  re- 
spondent, to  discover  what  difTerence,  if  any, 
there  is  in  the  law  of  that  state  and  our  law 
in  reference  to  the  liability  of  the  master  to 
the  servant  in  such  case,  and  we  discover 
no  material  difference.  The  Kansas  court 
has  not.  In  the  cases  that  we  have  seen,  em- 
phasized the  distinction  between  contributory 
negligence  and  assumption  of  risk  as  we  have 
done,  but  In  the  main  It  has  declared  the  law 
as  we  have  declared  it.  We  must  yield  to 
the  decisions  of  the  highest  court  of  a  sister 
5:tate  as  to  the  law  of  that  state,  but  we  would 
be  at  liberty  to  differ  from  Its  judgment  in 
the  application  of  the  law  to  the  facts  of  a 
given  case  if'  we  felt  so  constrained.  The 
Rush  Case  was  decided  in  1887  when,  accord- 
ing to  the  recitals  in  the  opinion,  the  system 
of  blocking  the  guard  rails  in  a  switch  yard 
had  not  been  adopted  by  this  defendant,  in 
any  of  its  yards  along  its  then  6,000  miles 
of  tracks,  and  many  other  railroad  companies 
had  not  adopted  it.  A  switchman  in  the  serv- 
ice of  the  defendant  at  that  time  bad  no  right 
(the  court  thought)  to  expect  the  tracks  to  be 
safeguarded  in  this  manner  and  In  that  view 
of  the  facts  the  court  held  that  there  was  no 
cause  of  action.  Since  then  18  years  have 
passed  and  railroad  companies  have  gained  by 
experience  in  many  things.  This  company,  as 
the  evidence  in  the  case  at  bar  shows,  had 
at  the  time  of  this  accident  adopted  the  block- 
ing system.  It  had  two  yards  in  Atchison,  one 
of  which  was  fully  blocked,  and  this  one  bad 
been  blocked,  but  in  that  respect  it  had  been 
suffered  to  fall  Into  decay  and  become  out  of 
repair,  many  of  the  blocks  were  worn  out  and 
rotten  and  had  disappeared.  The  switch- 
man of  course  could  have  seen  this  condi- 
tion, and  if  one  saw  It  and  appreciated  the 


danger  and  continued  to  work  over  K  and 

was  injured,  the  question  of  contributory  neg- 
ligence would  arise,  a  question  to  be  decided 
as  a  matter  of  law  by  the  court  or  as  one 
of  fact  by  the  Jury;  if  there  could  be  no  two 
opinions  about  it,  it  was  a  question  for  the 
court.  If  men  might  reasonably  differ  about 
it  then  it  was  for  the  Jury.  This  man  had 
been  working  in  that  yard  several  months, 
but  there  was  evidence  tending  to  show  that 
for  the  period  of  21  days  Just  prior  to  the 
accident  he  had  been  detained  at  home  with  a 
sick  child  and  had  been  at  work  only  three 
or  four  days.  The  foreman  of  the  crew  and 
another  switchman  of  the  crew  were  unable 
to  remember  whether  the  rails  in  the  Im- 
mediate vicinity  of  the  accident  were  blocked 
or  not;  th^  gave  the  impression  that  in  the 
hurry  of  their  work  they  had  no  time  to  look 
for  the  blocks.  The  foreman  testified  that 
one  could  post  himself  as  to  the  blocks  if  he 
would  take  the  time  to  do  so.  If  he  would 
look  for  them  and  slight  his  work.  We  think 
whether  or  not  the  deceased  knew  the  danger 
he  was  incurring  from  the  absence  of  the 
blocks  was,  under  the  evidence,  a  fair  ques- 
tion for  the  Jury. 

It  Is  argued  that  he  was  guilty  of  negli- 
gence In  running  between  the  moving  cars. 
Going  between  the  moving  cars  for  that  pur- 
pose was  the  usual  practice  and  was  recog- 
nized as  proper  by  the  defendant  Rule  23  In 
evidence  was  couched  in  the  form  of  a  cau- 
tion, but  at  the  same  time  it  Indicated  to  the 
servant  what  his  master  expected  of  him. 
He  was  warned  not  to  go  between  moving 
cars  to  uncouple  them  unless  they  were  mov- 
ing at  a  slow  and  safe  speed.  The  evidence 
was  that  these  cars  were  moving  at  what 
men  in  that  line  of  business  called  slow  speed. 
Just  how  fast  the  train  was  going  was  not 
definitely  ascertained,  it  was  put  at  four,  six, 
or  eight  miles  an  hour.  Whether  he  was 
running  or  walking  depends  on  the  speed  of 
the  car,' If  it  was  four  miles  he  was  walk- 
ing if  it  was  eight  miles  he  was  running. 
And  so  too  as  to  the  distance  he  went,  it  was 
variously  estimated  at  from  50  to  150  or  200 
feet.  The  speed  of  the  cars  and  the  distance 
covered  were  facts  to  be  found  by  the  Jury. 
The  evidence  on  these  points  was  not  what 
might  be  called  conflicting,  but  different,  ac- 
cording to  the  estimates  of  the  different  wit- 
nesses, and  the  jury  were  to  judge  from  the 
various  positions  ^om  which  the  different 
witnesses  saw  the  accident,  their  capacity  for 
making  the  estimates,  etc.,  which  was  most  re- 
liable. Illinois  Central  Railroad  v.  Gozby,  69 
111.  App.  256,  was  a  case  quite  like  the  case 
at  bar  in  its  facts  and  the  rnle  of  the  com- 
pany in  evidence  was  like  this  rule  23  ex- 
cept that  In  one  sentence  It  forbade  the 
switchman  to  attempt  to  uncouple  moving 
cars  and  in  another  authorized  him  to  do  so 
if  they  were  not  moving  at  a  dangerous  rate 
of  speed.  The  court  said:  "The  evidence 
shows  that  It  was  the  custom  to  couple  and 
uncouple  moving  cars  in  the  Cairo  yards. 
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This  practice  was  certainly  known  to  the  rail- 
road authorities,  and  was  not  discouraged  by 
them,  except  In  this  contradictory  manner  on 
paper.  It  Is  manifest  that  In  extensive  yards, 
where  much  switching  Is  to  be  done,  the  busi- 
ness of  a  railroad  company  could  not  be 
transacted,  if  every  train  was  brought  to  a 
dead  halt  In  order  that  cars  might  be  coupled 
or  uncoupled.  We  cannot  bold  that  Cralg- 
low  was  necessarily  guilty  of  negligence  be- 
cause he  undertook  to  uncouple  cars  which 
were  moving  at  the  rate  of  two  or  three  miles 
an  hour."  Under  the  evidence  In  this  case 
the  court  would  not  have  been  justified  in 
taking  the  case  from  the  jury  on  the  ground 
that  the  deceased  was  guilty  of  negligence. 
The  evidence  was  also  sufficient  to  justify  the 
submission  to  the  jury  of  the  question  of 
negligence  on  the  part  of  the  defendant  in 
falling  to  furnish  its  servants  a  reasonably 
safe  field  in  which  to  work.  Huhn  7.  Rail- 
way, 92  Mo.  440,  4  S.  W.  987. 

4.  Over  the  objection  of  defendant,  evidence 
was  admitted  to  show  that  other  railroads 
had  their  yards  at  Atchison  blocked.  Evi- 
dence of  a  general  custom  in  well  equipped 
railroad  yards  would  have  been  competent, 
but  evidence  as  to  the  condition  of  the  yards 
of  one  or  two  other  companies  was  incompe- 
tent But  we  do  not  think  that  evidence 
could  have  prejudiced  the  defendant  If  it 
tended  to  prove  anything  It  was  that  block- 
lug  the  rails  was  an  approved  method  of 
safeguarding  the  tracks.  The  evidence  was 
undisputed  that  the  defendant  Itself  had 
adopted  that  method  In  its  yards  at  Atchison 
and,  In  the  absence  of  any  evidence  or  sug- 
gestion to  the  contrary,  It  seems  to  be  such  a 
self-evident  fact  that  proof  on  the  point  was 
unnecessary. 

6.  At  the  request  of  the  plaintiffs  the  court 
gave  the  following  Instruction: 

(1)  "If  you  believe  and  find  from  the  evi- 
dence that  on  April  26,  1899,  Harvey  A.  Lee, 
was  in  the  employ  of  defendant  In  Its  yard 
at  Atchison,  Kan.,  as  switchman,  and  that 
the  duties  of  said  Lee  required  him  to  assist 
in  the  switching  of  cars  therein,  then  It  was 
defendant's  duty  to  exercise  ordinary  care  to 
provide  him  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  tracks  and 
guard  rails  upon  which  to  work.  If,  therefore, 
you  believe  and  find  from  the  evidence  that  on 
said  day  said  Lee  was.  In  pursuance  to  orders 
of  defendant,  engaged  In  uncoupling  two 
moving  freight  cars  on  No.  4  track  of 
defendant  In  Atchison,  Kan.;  that  the  right 
foot  of  said  Lee,  while  he  was  performing 
said  duty,  slipped  into  the  Interval  between 
the  main  rail  and  guard  rail  of  said  track; 
that  thereby  his  foot  was  entrapped  and  he 
was  unable  to  escape  and  the  cars  ran  over 
htm  and  killed  him;  that  bis  death  was  caus- 
ed by  the  blocking  In  said  interval  between 
said  main  rail  and  guard  rail  having  disap- 
peared therefrom,  so  that  there  was  no  pro- 
tection against  the  entrapping  of  a  foot  in 
the  spaue  between  the  guard  rail  and  the 


main  rail;  that  at  said  time  defendant  knew, 
or  by  the  exercise  of  ordinary  care  might 
have  known,  that  said  blo<±lng  had  disap- 
peared and  that  there  was,  therefore,  no  pro- 
tection against  the  entrapping  of  a  foot  there- 
in, and  negllgratly  and  wrongfully  failed  and 
omitted  to  repair  the  same,  and  that  because 
thereof  said  rails  and  track  were  not  reason- 
ably safe  for  said  Harvey  A.  Lee  to  work  up- 
on, then  you  will  find  a  verdict  In  favor  of 
plalntlfFs,  unless  you  further  find  and  believe 
from  the  evidence  that  said  Lee  assumed  the 
risk  of  said  injury,  or  was  guilty  of  negli- 
gence on  bis  part  contributing  to  produce  his 
death  as  defined  in  other  instructions  given 
you."  The  criticism  of  this  instruction  is 
that  it  refers  the  jury  to  other  instructions 
defining  assumption  of  risk  and  contributory 
negligence  and  that  there  are  no  such  other 
instructions. 

There  was  an  instruction  defining  ordi- 
nary care  and  negligence,  and  the  following 
InstructionB  given  at  the  request  of  defend- 
ant "(1)  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  in  the  case 
that  the  deceased  Harvey  A.  Lee  was,  at  the 
time  of  the  accident  running  between  two 
cars  In  motion  and  that  be  had  been  between 
said  cars  .while  they  were  In  motion  for  e 
distance  of  three  or  four  car  lengths  before 
the  accident  occurred,  then  the  plaintiffs  are 
not  entitled  to  recover  and  the  verdict  must 
be  for  defendant  (2)  The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence In  the  case  that  Harvey  A.  Lee  was  at 
and  before  the  time  of  his  death  an  experi- 
enced railroad  switchman,  of  average  Intelli- 
gence and  In  full  possession  of  his  mental 
and  physical  faculties,  and  that  he  had  been 
in  the  employ  of  the  defendant  as  a  switch- 
man for  several  months  next  before  the  date 
of  the  accident  which  resulted  In  his  death. 
and  that  during  that  time  he  had  worked  In 
what  is  known  as  defendant's  lower  yard  at 
Atchison,  Kan.,  and  at  the  point  where  said 
accident  occurred,  and  that  prior  to  the  date 
of  the  said  accident  he  had  ample  means  and 
opportunity  of  knowing  the  condition  of  the 
track  where  said  accident  occurred  and  at 
the  time  said  aooident  occurrei  then  the 
plaintiffs  In  this  case  are  not  entitled  to  re- 
cover, and  the  verdict  must  be  for  the  de- 
fendant" The  words  In  Italics  in  No.  2 
were  Inserted  by  the  court  and  to  that  extent 
were  a  modification  of  the  original  Na  2  as 
asked  by  defendant 

There  was  no  Instruction  expressly  defining 
the  terms  "assumption  of  risk"  and  "con- 
tributory negligence,"  but  Instructions  one 
and  two  for  defendant  embraced  all  the  facts 
that  defendant  relied  on  to  establish  Its  defense 
on  either  of  those  grounds,  and  directed  a 
verdict  for  the  defendant  if  those  facts  woe 
found.  The  defendant  in  drafting  those  In- 
structions, did  not  say  if  yon  find  those  facts 
then  the  deceased  was  guilty  of  contributory 
negligence  or  he  assumed  the  risk  and  tber» 
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tore  yon  will  find  for  the  defendant,  but  oAly 
Bald  If  you  find  those  facts  you  will  find 
for  tbe  defendant  Tte  Instructiona  fully 
covered  tbe  defendant's  tbeory,  giving  it 
the  benefit  of  the  facts  on  which  It  relied 
omitting  only  to  say  what  those  facta,  if 
found,  would  be  called  in  legal  parlance. 
Instruction  Na  1  for  defendant  was  stronger 
1q  defendant's  favor  than  the  circumstances 
of  the  case  Justified,  but  that  is  now  Im- 
material. Tbe  instructions  taken  as  a  whole 
presented  the  case  at  least  as  favorable  to  the 
jury  as  defendant  could  ask. 

6.  Instruction  3  for  plaintUt  on  the  meas- 
ure of  damages  was  as  follows :  "If  you  find 
a  verdict  in  favor  of  the  plaintlfCs,  you  will 
assess  the  damages  at  such  sum  as  you  find 
from  the  evidence  will  reasonably  compen- 
sate Susan  A.  Lee,  the  widow,  and  EMward 
R.  Lee,  Anne  E.  Lee,  Helen  B.  Lee,  and 
Rosa  M.  Lee,  the  children,  for  tbe  injury, 
if  any,  necessarily  resulting  to  them  from 
the  loss  of  tbe  life  of  Harvey  A.  Lee,  assess- 
ing such  damages,  with  reference  to  tbe  pe- 
cuniary loss,  if  any,  sustained  by  said  widow 
and  children  of  deceased;  first,  by  fixing  the 
same  at  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  deceased,  taking 
into  consideration  his  age,  business  capacity, 
experience,  and  the  habits,  health,  energy, 
and  perseverance  of  the  deceased  during  what 
wouldprobably  have  been  Us  lifetime  If  be  had 
not  been  killed ;  second,  by  adding  to  this  the 
value  of  his  services  In  tbe  superintendence, 
attention  to  the  care  of  his  family  and  educa- 
tion of  his  children,  of  which  they  have 
been  deprived  by  his  death,  but  your  verdict 
must  not  be  over  $10,000."  That  Instruction 
is  quite  like  that  in  Jones  v.  Ry.,  178  Mo.  S28, 
77  S.  W.  890,  101  Am.  St  Rep.  434,  which 
ve  condemned.  But  as  In  that  c»ifi,  the 
Jury  in  this  case  did  not  put  the  construction 
on  the  lu.structlon  that  it  was  liable  to  have 
put  upon  it  Under  the  figures  given  In  evi- 
dence, bis  wages  |76  to  $85  a  month,  his  age 
28  years,  and  expectancy  of  life  86  years, 
bis  prospective  earnings  would  have  been 
aboat  $35,000  and  the  limit  placed  on  the 
amount  that  might  be  recovered  by  the  Kan- 
sas statute  Is  $10,000.  The  Jury  fixed  the 
award  at  $8,000.  showing  that  they  did  not 
understand  the  instruction  to  mean  that  they 
were  to  give  the  full  amount  of  tlie  possible 
earnings  up  to  the  limit  fixed  by  tbe  Kansas 
statute.  Here  was  a  widow  and  four  young 
children  the  oldest  9  years  old  to  be  com- 
pensated for  their  loss  by  the  death  of  their 
husband  and  father,  tbe  jury,  though  mis- 
directed as  to  the  measure  of  damages,  said 
by  their  verdict  that  In  their  Judgment  $8,000 
was  a  reasonable  amount  We  have  no  rea- 
son to  think  that  that  was  not  a  fair  and 
conservative  estimate,  and  we  have  no  right 
to  set  It  adde  for  a  mere  technical  error 
which  it  Is  evident  did  not  mislead  tbe  jury. 

7.  The  court  refused  Instructions  3,  4,  and 
S  asked  by  defendants.    Three  and  four  were 


to  the  effect  that  If  the  jury  should  find  that 
the  deceased  was  an  expeilenced  switchman 
and  had  worked  In  this  yard  for  several 
months,  during  which  time  a  considerable 
portion  of  the  guard  rails  there  were  unblock- 
ed and  he  bad  the  means  and  opportunity  of 
knowing  that  fact  then  tbe  plaintiffs  could 
not  recover.  That  means  that  if  a  servant 
is  aware  of  a  defect  in  the  appliance  or  field 
furnished  by  tbe  master,  or  if  he  even  has 
an  opportunity  of  discovering  It,  be  works 
at  his  own  risk  and  cannot  recover ;  it  leaves 
out  of  view  the  question  of  whether  or  not 
the  defect  was  such  that  the  servant  might 
reasonably  hope  to  use  It  by  exercising  or- 
dinary care.  There  was  no  error  in  refusing 
those  instructions. 

Instruction  5  was  in  effect  that  If  tbe  man 
was  between  the  cars  while  they  were  going 
a  distance  of  150  or  200  feet  the  verdict 
should  be  for  tbe  defendant  Since  the  evi- 
dence showed  that  it  was  the  usual  custom 
of  switchmen  to  go  between  moving  trains 
to  pull  the  coupli.ig  pin,  and  the  printed  rule 
of  the  company  authorized  them  to  do  so 
when  the  train  was  moving  at  a  slow  rate, 
and  that  this  train  was  moving  at  a  rate 
railroad  men  called  slow,  the  court  had  no 
right  to  say  a>  a  matter  of  law  that  it  was 
negligence  per  se  to  remain  between  the  mov- 
ing cars  for  any  specified  distance,  either 
BO  or  160  feet  The  court  bad  already  gone 
too  far  in  that  direction  by  directing  tbe 
jury  to  find  for  the  defendant  If  the  man  re- 
mained between  the  cars  while  they  were  mov- 
ing three  or  four  car  lengths.  There  was  no 
error  in  refusing  those  instructions. 

We  find  no  reversible  error  in  tbe  record. 
The  judgment  is  affirmed.    All  concur. 


BOOT  V.  KANSAS  CITI  SOUTHERN  RT. 
CO. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  30,  1906.) 

1.  Mastxb  and  Skbvart— Injttbies  to  Sxbv- 

ANT— OONTBIBUTOBT  NeGLIOENCE. 

Where  a  brakeman  riding  on  the  en^ne 
saw  that  it  could  not  be  stopped  before  it 
reached  tbe  burning  portion  of  a  low  trestle 
jumped  when  the  engine  was  al>out  two  car 
lengths  from  the  fire,  he  was  not  guilty  of  con- 
tributory negligence. 

[Ed.   Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  IS  789-794.] 

Z  Same— Assumption  of  Risk— Knowledqe 

or  Danoeb. 

A  freight  brakeman,  who  had  been  em- 
ployed but  a  few  days  and  had  passed  over 
a  certain  trestle  but  six  times,  usually  in  the 
night,  and  who  was  not  shown  to  have  had 
any  knowledge  of  the  conditions  about  the 
trestle,  did  not  assume  the  risk  arising  from  a 
quantity  of  combustible  material  allowed  to 
accumulate  about  the  trestle,  and  which  became 
Ignited  and  set  Gre  to  the  trestle. 

[Ed.  Note. — For  cases  In  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  tt  574-600.] 
8.  Same — Concttbbent  Neglioxnce  or  Mas- 

TBB  AND  Fellow  Sebvant— Liabilitt  ov 

Mastkb. 

Where  a  servant   la   injured   through    the 
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combined  negligence  of  the  master  and  a  fellow 
servant,  he  may  recover  from  the  master. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.   Dig.  Master   and   Servant,   {§  515-634.) 

4.  Same  — Aonon  foe  Injobies  —  Questions 

FOB   JUBT. 

In  an  action  by  a  brakeman  for  injuries 
sustained  by  jumping  from  an  engine  through 
fear  that  it  would  go  through  a  burning  trestle, 
evidence  held  sufBcTent  to  justify  submission  to 
the  jury  of  the  question  whether  the  fire  was 
communicated  to  the  trestle  through  combustible 
debris  which  it  was  alleged  defendant  railroad 
company  negligently  allowed  to  accumulate 
about  the  trestle. 

6.  Sahb— Neoligkrce  of  Masteb. 

In  an  action  by  a  railroad  brakeman  for 
injuries  resulting  from  jumping  from  an  en- 
gine, through  fear  that  it  would  go  through 
a  burning  trestle  alleged  to  have  been  ignited 
because  of  the  negligence  of  the  railroad  com- 
pany in  allowing  combustible  material  to  ac- 
cumulate about  it,  evidence  held  sufficient  under 
the  law  of  Arkansas  to  justify  submission  to 
the  jury  of  the  question  of  defendant's  negli- 
gence. 

[Ed.  Note. — For  cases  in  point.  Bee  voL  34, 
Cent.  Dig.  Master  and  Servant,  {  1001.] 

ft  Same— Evidence— Defective   Condition- 
Remoteness. 

In  an  action  by  a  railroad  brakeman  for 
injuries  caused  by  Jumping  from  an  engine, 
through  fear  that  it  would  go  through  a  burning 
trestle  claimed  to  have  been  ignited  because  of 
the  negligence  of  the  railroad  company  in  al- 
lowing combustible  material  to  accumulate 
about  it,  the  admission  of  evidence  that  several 
months  before  the  accident  quantities  of  drift- 
wood had  floated  down  and  lodged  against  the 
trestle  was  erroneous,  in  the  absence  of  any 
evidence  that  the  driftwood  still  remained  there 
at  the  time  of  the  accident 

7.  Tbial— Objections   to   Evidence — Neces- 
siTT  OF  Renewing. 

Where  objection  was  made  on  the  ground 
that  certain  evidence  was  too  remote,  and  was 
overruled  in  view  of  a  promise  by  counsel  to 
show  that  the  condition  revealed  by  this  evi- 
dence continued  down  to  the  time  to  which  the 
issues  related,  the  party  objecting  to  the  evi- 
dence was  not  required,  after  failure  to  intro- 
duce connecting  evidence,  to  renew  the  ob- 
jection by  motion  to  strike  out. 

8.  Masteb  and  Sebvant  —  Action  fob  In- 
JTJEIES— Pboof  and  Vabiance. 

Where,  in  an  action  by  a  railroad  brake- 
man  for  injuries  caused  by  jumping  from  a  loco- 
motive, through  fear  that  it  would  go  through 
a  burning  trestle  the  petition  alleged  that  de- 
fendant negligently  allowed  driftwood,  which 
was  carried  down  the  stream  under  the  trestle 
at  high  water  period,  to  remain  lodged  about 
the  trestle,  rendering  it  liable  to  take  fire,  evi- 
dence that  at  the  time  tlie  riglit  of  way  was 
originally  cut  through  the  timber  logs  were  loft 
lying  on  the  right  of  way  was  outside  the 
issues. 

9.  Evidence— Expebt   Witnesses— Examina- 
tion— Hypothetical  Question. 

A  hypothetical  question  to  an  expert  wit- 
ness must  be  predicated  on  the  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §f  23G9-2374.] 

10.  Masteb  and   Sebvant— Action  fob  In- 
JUBIES— Instbuctions. 

In  an  action  by  a  railroad  brakeman  for 
injuries  caused  by  jumping  from  an  engine 
because  of  fear  that  it  would  go  through  a 
burning  trestle,  alleged  to  have  l>een  ignited 
because  of  negligence  of  the  railroad  company 
in  allowing  cumbustible  materials  to  accumu- 
late about  it.  an  instruction  that  it  was  the 
duty  of  defendant  to  use  ordinary  care  to  keep 
its  right  of  way  free  from  dry  and  combustible 


matter  which  would  be  "liable"  to  take  fire  was 
erroneous,  because  of  possibility  of  the  word 
"liable"  bein^  construed  to  mean  within  the 
range  of  possibility. 

11.  Same— Negligence — Question  fob  Jubt. 
Leaving  combustible  material  on  the  right 
of  way  is  not  necessarily  negligence  on  the  part 
of  a  railroad  company,  though  the  extent  of 
such  material  and  its  proximity  to  the  track 
may  justify  a  jury  in  finding  necligence. 

Appeal  from  Circuit  Court,  Bates  County; 
W.  W.  Graves,  Judge. 

Action  by  Eugene  R.  Root  against  the 
Kansas  City  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

S.  W.  Moore,  Cyrus  Crane,  and  H.  C.  Clark, 
for  appellant  Tbos.  J.  Smith,  W.  O.  Jack- 
son, and  Geo.  W.  Wright,  for  respondent 

LAMM,  J.  Root  was  head  brakeman 
riding  on  the  engine  of  one  of  defendant's 
freight  trains  of  seven  cars  and  a  caboose, 
four  cars  ladened  with  coal  and  three  witb 
hay.  In  running  south  at  midnight  on  July 
10,  1901,  a  mile  or  so  south  of  a  station  nam- 
ed Poteau,  in  the  Indian  Territory,  as  the  en- 
gine approached  a  long  trestle  spanning  a 
depression,  swamp  or  slough  (called  a  creek 
by  some  witnesses)  through  which  water  flow- 
ed from  the  west  to  the  east  at  flood  times 
In  Poteaa  rlrer,  a  nearby  stream,  a  Are  was 
discovered  in  and  toward  the  far  end  of  the 
trestle,  as  near  as  we  can  determine  from 
the  evidence,  about  1.000  feet  away  from  the 
engine  at  the  time.  The  engineer  applied  his 
emergency  air,  slowe'  up,  but  did  not  stop 
before  the  engine  reached  the  fire.  Facing 
this  emergency,  when  the  fact  became  ap- 
parent that  the  engine  would  not  stop  be- 
fore reaching  the  burning  part  of  the  trestle, 
on  tbe  advice  of  the  engineer  and  by  common 
cons^t  all  employes  on  the  engine,  to  wit 
the  engineer,  the  fireman,  and  plaintiff,  jump- 
ed from  its  steps  to  tbe  ground,  a  distance  of 
from  10  to  12  feet  By  Jumping  plaintiff's 
right  ankle  was  concededly  injured,  and  it 
Is  claimed  on  one  side  and  controverted  on 
the  other  that  by  the  Jump  and  by  being 
struck  In  the  small  of  the  back  by  a  rail, 
which  bulged  out  simultaneously  with  fai.t 
Jump,  kidney  and  spinal  troubles  ensued,  re- 
sulting In  traumatic  neurasthenia,  paralysis, 
and  a  group  of  associated  ills.  Plaintiff  bad 
Judgment  below  for  $8,000,  from  which  de- 
fendant appealed. 

The  paper  Issues  were  as  follows:  The 
petition  alleges  In  effect  that  the  country  In 
the  vicinity  of  the  trestle  was  timbered :  that 
defendant  negligently  allowed  quantities  of 
timber,  brush,  leaves,  driftwood,  and  other 
combustible  matter,  carried  down  at  high 
water  and  lodged  under  said  trestle,  and  up- 
on the  right  of  way  adjacent  thereto,  to  ac- 
cumulate and  remain  thereunder  and  upon 
said  right  of  way,  particularly  under  the 
south  end  of  said  trestle,  until  the  date  of  the 
accident;  that  the  creek  spanned  by  tbe  tres- 
tle and  the  water  supply  thereof,  licked  up 
by  a  drought,  dried  away ;  that  said  matter, 
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BO  lodged  and  accnmiilated,  became  Inflamma- 
ble and  susceptible  to  ignition  from  sparks  and 
coals  of  fire  from  defendant's  passing  loco- 
motives and  from  prairie  and  forest  fires 
then  raging  in  the  region;  that  the  drought 
had  lasted  for  30  days ;  that  the  trestle  was 
constructed  of  wood  and  became  dry  and  In- 
flammable and  In  danger  of  catching  fire  from 
passing  locomotives  and  from  forest  and 
prairie  fires,  all  of  which  was  known  by  de- 
fendant, or  by  tbe  exercise  of  ordinary  pru- 
dence could  have  been  so  known  for  more 
than  30  days  prior  to  the  Injury  of  plaintiff ; 
that  defendant  negligently  failed  to  exercise 
care  to  remove  said  combustible  matter  from 
beneath  said  trestle  and  from  its  right  of  way, 
or  to  ke^  and  maintain  constantly  a  watch- 
man, patrolman,  or  guard  to  watch  and 
guard  said  wooden  trestle  after  the  passage 
of  trains  and  for  the  purpose  of  discovering 
and  extinguishing  fire  that  might  catch  in 
Bald  Inflammable  matter,  or  in  said  trestle,  or 
upon  Its  right  of  way  adjacent  thereto,  from 
passing  trains  or  said  prairie  or  forest  fires 
along  defendant's  right  of  way ;  that  because 
of  said  negligence  a  fire  caught  In  the  dry 
bridge  Itself,  or  In  the  d€brls  beneath  It,  from 
prairie  or  forest  fires  along  defendant's  right 
of  way,  or  from  engines  passing  over  the 
trestle,  which  flre  necessitated  plaintlfT's  leap 
from  tiie  engine  and  which  acts  of  negligence 
caused  plalntUTs  Injury.  The  answer  was  a 
general  denial,  coupled  with  a  plea  that  negli- 
gence on  tbe  part  of  plaintiff  contributed  to 
his  Injury;  that  the  acts  of  his  fellow  serv- 
ants caused  it;  the  assumption  of  tbe  risks 
of  his  employment  was  plead,  and  that  the 
injury  occurred  in  the  Indian  Territory ;  that 
In  said  Territory  tbe  common  law  upon  tbe 
subject  of  master  and  servant  and  fellow 
servants  was  In  force  at  the  time,  and  ac- 
cording to  said  common  law  In  said  Territory 
the  plaintiff  was  a  fellow  servant  with  the 
trainmen.  Including  the  engineer,  conductor, 
and  others,  and  a  fellow  servant  with  the 
section  foreman  and  tbe  aectlonmen  and  in- 
spectors of  the  trade,  and  under  said  law 
defendant  was  not  liable  to  plaintiff  for  any 
acts  of  said  fellow  servants.  The  reply  was 
a  general  denial  of  the  allegations  of  the  an- 
swer, and,  further,  that  If  the  common  law 
was  In  force  in  tbe  Indian  Territory  (which 
plaintiff  denied)  then,  under  such  common 
law,  plaintiff  was  not  a  fellow  servant  with 
those  of  defendant's  employes  whose  duty  it 
was  to  keep  and  maintain  tbe  track,  right  of 
way,  and  trestle  of  defendant  in  a  reasonably 
safe   condition. 

At  the  close  of  plaintiff's  case,  a  general 
danurrer  was  Interposed  and  overruled,  de- 
fendant excepting.  A  special  demurrer  was 
then  Interposed  to  the  charge  of  negligence 
In  tbe  petition  pertaining  to  the  failure  to 
have  a  watchman,  patrolman,  or  other  guard 
at  the  trestle.  This  was  sustained.  At  the 
tioee  of  the  whole  case,  tbe  court  instructed 
tbe  Jmy,  at  the  reqnest  of  the  defendant 
that  tbe  charge  of  negligence  In  not  keeping 


a  watchman,  patrolman,  or  other  guard  at 
tbe  trestle  had  been  withdrawn  and  they 
could  not  find  for  plaintiff  on  that  charge; 
that  If  fire  was  communicated  to  the  trestle 
from  passing  engines,  then  their  verdict 
should  be  for  defendant,  and  tbat  If  it  was 
communicated  to  the  trestle  from  sparks  from 
burning  trees  off  the  right  of  way  blown 
over  on  the  trestle,  then  tbelr  verdict  should 
be  for  defendant,  and  also  told  the  jury  that 
If  the  fire  was  communicated  to  the  trestle  in 
any  othw  manner  than  through  Infiammable 
matter  on  the  right  of  way,  they  should  find 
for  the  defendant  By  still  another  of  defend- 
ant's Instructions  the  issues  of  fact  submitted 
to  the  jury  were  restricted,  thus:  "Before 
plaintiff  can  recover  he  must  prove  by  a  pre- 
ponderance of  the  evidence:  First  that  de- 
fendant was  negligent  In  permitting  inflam- 
mable matter  to  accumulate  upon  its  right  of 
way  in  proximity  to  fires  outside  of  such  right 
of  way  and  in  such  quantities  that  such  in- 
flammable matter,  if  any,  was  likely  to  catcb 
on  flre;  and  second,  tbat  fire  was  communi- 
cated from  the  fires  outside  of  the  right  of 
way  to  said  infiammable  matter  and  extended 
therefrom  to  said  trestle  and  caused  the  burn- 
ing of  the  same;  third,  that  the  presence  of 
such  Infiammable  material  upon  said  right  of 
way.  If  it  BO  existed,  directly  caused  the  In- 
juries, If  any,  to  plaintiff."  The  learned  trial 
court  refused  to  adopt  the  views  of  appellant 
counsel  evidenced  in  certain  instructions  of- 
fered, one  of  them  a  peremptory  command 
to  find  for  appellant  and  exceptions  were 
saved.  So,  too,  that  court  modified  certain 
of  appellant's  Instructions  and  gave  certain 
Instructions  for  resi>ondent  and  exceptions 
were  saved.  The  correctness  of  rulings  nisi 
on  certain  evidence  admitted  for  respondent 
was  duly  challenged  below  and  is  assigned 
for  error  here,  as  well  as  the  rulings  on  in- 
structions. The  several  assignments  of  error 
deemed  material  to  be  considered,  together 
with  those  additional  facts  uncovered  at  the 
trial  essential  to  an  understanding  and  de- 
termination of  the  case,  will  be  set  forth  la 
the  course  of  this  opinion. 

1.  It  Is  contended  by  appellant  there  was 
no  case  to  go  to  the  jury  under  the  issue 
as  narrowly  whittled  down  by  the  court  la 
other  words,  first,  the  ground  of  recovery 
left  standing  being  the  accumulation  of  In- 
flammable debris  negligently  on  the  right  of 
way,  there  was  no  evidence  tending  to  show 
that  this  negligent  accumulation  caused  the 
flre  in  the  bridge,  hence,  respondent  had  no- 
case;  second,  tbat  if  the  fire  in  tbe  bridge 
was  communicated  through  a  negligent  accu- 
mulation of  inflammable  debris,  then,  the  acts 
of  the  section  men  and  section  foreman  In 
allowing  such  accumulation  were  tbe  acts  ot 
fellow  servants  of  the  trainmen,  and  on  that 
theory  respondent  must  be  cast;  and,  flnally, 
that  the  negligence  of  tbe  engineer,  a  fellow 
servant  of  respondent  was  tbe  proximate 
cause  of  the  Injury,  and  hence,  no  recovery 
would  lie.    Is  there  substance  in  either  of 
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these  contentions,  or  In  tbe  defenses  of  con- 
tributory negligence  or  aasomptlon  of  risks? 
Liet  OS  see. 

(1)  l%ere  is  no  evidence  worthy  of  the 
name  tending  to  show  that  respondent  him- 
self was  negligent.  He  was  an  experienced 
railroad  man,  it  is  true,  but  be  was  a  brake- 
man,  not  charged  with  the  duty  of  running 
the  engine.  He  jumped  when  the  engine 
was  about  two  car  lengths  from  the  fire. 
It  is  not  strongly  contended  by  the  learned 
counsel  for  appellants  that  respondent  was 
not  Justified  In  Jumping  In  the  appalling 
emergency  confronting  him.  True  it  is,  the 
evidence  shows  the  engine  cleared  the  burn- 
ing place  in  the  trestle  and  stopped,  and.  It 
respondent  had  stayed  where  he  was,  no 
hurt  would  have  come  to  him.  His  escape, 
however,  was  like  that  of  a  brand  plucked 
from  the  burning,  or  with  the  smell  of  fire 
on  bis  garments;  for  the  four  cars  of  coal 
next  the  engine  either  then,  or  presently, 
went  through  the  trestle  and  one  end  of  the 
tender  went  down.  We  may  not  be  allowed 
to  review  this  transaction  from  the  stand- 
point of  the  way  it  looks  to  us,  glancing 
back.  We  know;  be  did  not  know.  It  mnst 
be  judged  of  by  the  way  it  would  look  to  a 
reasonable  man  before  the  Jump.  Being 
suddenly  called  upon  to  consider  a  ques- 
tion of  life  and  death  In  the  face  of  a 
danger  Imperiously  menacing  him,  be  acted 
on  appearances  under  a  natural  and  allow- 
able impulse  of  self-preservation  and  the  law 
will  not  concern  itself  overclosely  in  scrutl< 
nlzlng  and  gnaging  his  judgment,  because  men 
facing  confusing  perils  sprung  on  them  quick- 
ly are  not  called  on  to  act  with  coolness  and 
precision.  Tbe  Impelling  question  la  wheth- 
er appellantfs  own  skirts  are  clear  of  blame 
for  the  fire,  rather  than  whether  respondent 
acted  with  good  judgment  in  escaping  its 
flames,  and.  In  our  view,  the  contributory 
negligence  of  respondent  may  be  considered 
oat  of  the  case  under  the  facts  presented 
for  adjudication. 

(2)  8o,  too,  the  assumption  of  risks  plead 
in  the  answer  may  be  eliminated;  because, 
though  It  may  be  said  generally  a  servant 
assumes  the  ordinary  risks  incident  to  a 
given  employment,  yet  he  does  not  assume 
the  risk  of  supervening  acts  of  negligence  of 
the  master  and  It  Is  such  alleged  superven- 
ing acts  of  negligence  that  are  to  be  dealt 
with  ta  this  case.  It  may  be  said,  in  passing, 
that  Boot  was  a  new  man  on  the  road,  had 
been  in  appellant's  employ  but  a  few  days, 
passing  over  this  trestle  but  six  times,  usual- 
ly in  the  night,  and  he  was  not  shown  to 
have  any  knowledge  of  the  conditions  about 
the  trestle  or  on  the  right  of  way,  and,  there- 
fore, we  may  properly  put  away  the  defense 
of  assumption  of  risks. 

(3)  But  appellant  says,  the  proximate  cause 
of  the  injury  was  the  negligence  of  the  engi- 
neer in  running  bis  train  too  fast  and  approach- 
ing the  bridge  without  caution.  On  this  head 
It  was  shown  In  evidence  he  was  running, 


say,  23  miles  an  hour  as  he  came  around  a 
curve  in  view  of  the  trestle.  It  is  shown 
that  as  the  engine  came  around  said  curve, 
about  1,000  feet  from  the  fire,  on  a  slight 
down  grade,  the  steam  was  cut  off;  and, 
when  tbe  fire  was  discovered,  tbe  emergency 
air  was  put  on.  It  was  furthermore  shown 
that  all  the  cars,  as  well  as  tbe  engine,  were 
equipped  with  air.  A  rule  was  in  evidence 
requiring  freight  trains  to  be  run  at  a  rate 
not  to  exceed  18  miles  an  hour.  On  the  6th 
of  July  the  trainmaster,  having  in  charge 
the  trainmen  on  that  part  of  the  road,  issued 
the  following  order:  "Office  of  Train  Master, 
Pittsburg,  July  8,  1901.  Bulletin  to  Conduc- 
tors and  Engineers:  Owing  to  extreme  heat 
and  drought  there  is  a  great  liability  of 
damage  being  done  by  fire.  Ton  will  be  very 
watchful  and  proceed  cautiously  in  approach- 
ing bridges  and  obscure  places.  In  case  of 
fire  being  found  on  the  right  of  way  yo« 
will  not  hesitate  to  stop  and  do  all  In  your 
power  to  extinguish  such  fires  and  use  back 
fires  whenever  It  seems  practicable  to  do  so. 
All  fires  found  on  our  right  of  way  should 
be  reported  to  this  office  by  wire  from  first 
telegraph  station,  and  give  mile  post  loca- 
tion, stating  how  far  north  or  south  of  mile- 
post  [Signed]  Day  Mills,  Trainmaster."  It 
was  also  in  evidence,  and  uncontradicted, 
that  a  train  equipped  as  this  one,  on  that 
grade,  at  a  going  speed  of  IS  miles  an  hour, 
could  be  stopped  in  less  than  400  feet,  and 
going  at  25  miles  an  hour,  in  500  feet  Tbe 
most  that  can  be  said  of  this  proof  is  that 
It  tended  to  show  tbe  engineer,  a  fellow 
servant  of  respondent,  was  running  bis  train 
negligently.  Tbe  court  Instructed  the  Jury 
that  if  the  negligence  of  the  engineer  wab 
the  sole  cause  of  the  injury,  respondent 
could  not  rcover;  but  the  Jury  were  farther 
instructed  that  if  the  negligence  of  the  fellow 
servant  united  with  the  negligence  of  appel- 
lant to  produce  the  injury,  then  respondent 
could  recover.  If  A.  and  B.  contribute  to  the 
injury  of  C,  and  If  A.  la  C.'s  master  and  B. 
a  fellow  servant,  C.  may  recover  against  A. 
Browning  t.  Bailroad,  124  Mo.  55,  27  &  W. 
644.  This  is  also  the  law  In  Arkansas.  Neal 
V.  Bailroad,  71  Ark.,  loc.  dt  450,  451,  78  S. 
W.  220. 

(4)  A  general  understanding  of  other  facta 
uncovered  at  the  trial  is  a  necessary  prelimi- 
nary to  the  consideration  of  the  principal 
propositions  In  hand,  and  those  facts,  avoid- 
ing detail,  will  now  be  given.  The  trestle 
ran  north  and  south,  and  was  a  wooden 
structure  made  of  bents,  stringers,  ties,  and 
rails.  Each  bent  was  composed  of  a  group 
of  oak  piles,  10  to  12  feet  above  ground,  and 
a  foot  or  more  square.  Said  bents  were 
about  14  feet  apart  and  the  superstructure 
consisted  of  said  stringers,  ties,  and  rails. 
The  testimony  does  not  agree  as  to  tbe  exact 
length  of  this  trestle,  but  It  was  sevwal 
hundred  feet  long.  Tb^  road  at  this  plac« 
ran  through  a  forest  and  tbe  right  of  vr&y 
was  100  feet  wide  with  the  roadbed  In  the 
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center.  As  said,  there  was  a  slough  or  cut- 
off, flUed  with  running  water  in  flood  times; 
water  that  left  Poteau  river  to  the  west 
and  ran  through  this  slough  and  back  Into 
Potenu  river  farther  east  It  was  across  this 
slough  or  draw,  the  trestle  was  built  A. 
long-continued  and  searching  drought  in  the 
summer  of  1901  afllicted  the  region  through 
wlilch  appellant's  road  ran.  Fires  were  oc- 
curring and  were  naturally  expected  to  occur 
along  the  line.  Logs,  dead  trees,  stumps, 
brush  and  even  standing  brambles  and  small- 
er growths  had  become  somewhat  combusti- 
ble. In  this  prevailing  condition  of  danger, 
appellant  issued  through  Its  superintendent 
to  its  roadmastera.  Including  P.  Sloan,  the 
roadmaster  in  charge  of  the  tracfc  at  the 
place  In  question,  on  the  7th  day  of  July, 
1901,  the  following  circular  order:  "Dear 
Sirs:  If  you  have  not  already  done  so,  please 
proceed  at  once  t»  remove  all  vegetable  mat- 
ter from  under  bridges,  buildings,  piles  of 
material,  etc.,  to  prevent  damage  by  Are. 
Also  do  everything  you  can  consistently  to 
prevent  damage  by  Are  to  property  adjoining 
right  of  way.  Also  report  every  case  of  fire 
being  set  along  track  by  sparks  dropping 
from  ash  pans  of  engines.  Acknowledge  re- 
ceipt Yours  truly,  [Signed]  W.  Coughlan, 
Superintendent"  On  the  8th  day  of  July, 
1901,  Mr.  Sloan  issued  the  following  circu 
lar  order:  "Splro,  7-8  '01.  Circular  No.  26. 
All  Foremen:  You  will  at  once  remove  all 
vegetable  matter  from  under  bridges,  build- 
ings, telegraph  poles,  piles  of  materials,  etc., 
to  prevent  damage  by  fire,  and  do  everything 
you  can  consistently  to  prevent  damage  by 
flr«  to  property  adjoining  right  of  way.  Also 
report  any  case  of  fire  being  set  out  along 
track  by  sparks  dropping  from  ashpans  of 
engines.  Do  not  set  flre  to  any  old  trees  or 
timber  of  any  kind  during  dry  and  hot 
weather.  Acknowledge  receipt.  P.  Sloan, 
Boadmaster." 

One  Parsons  was  the  section  foreman  hav- 
ing Id  charge  section  47,  covering  the  trestle 
In  question,  and  on  a  day  not  precisely  lo- 
cated but  shown  by  his  weekly  "force  re- 
port" to  be  within  a  period  covered  by  the 
8th  to  the  13th  of  July,  Inclusive,  he,  with  a 
force  of  10  men,  cleaned  under  that  trestle 
and  others  and  about  telegraph  poles,  in  obe- 
dience to  the  order  of  roadmaster  Sloan.  Tbe 
plan  adopted  at  the  trestle  in  question  was  to 
clean  out  the  stuff  to  a  distance  of  three  or 
four  feet  on  each  side  of  the  trestle.  Re- 
spondent called  to  the  stand  the  section  fore- 
man. Parsons,  and  other  employes  engaged 
in  this  work.  By  Parsons,  on  cross-examin- 
ation. It  was  shown  there  was  no  brush  or 
rubbish  or  stuff  to  bum  under  the  trestle 
before  It  was  cleaned  out;  that  there  was 
nothing  but  small  grass  and  a  few  weed& 
By  another  wllness,  Thornton,  who  was  then 
a  sectlonman  and  was  engaged  in  farming 
at  the  time  he  testified,  it  was  shown  that 
tbey  cleaned  out  imder  the  trestle  "mighty 
clean  and  nice."  Then  the  following  occur- 
92S,W.— 40 


red:  "Q.  What  did  you  do  with  the  stuff 
that  you  cleaned  out  from  under  the  bridge? 
A.  Part  of  It  we  piled  up.  Piled  part  of  it 
out  where  we  got  through,  you  know,  and 
part  of  it  we  dragged  out  in  a  little  brandi 
that'  was  there.  Barrow  pit ;  part  of  It  was 
laying  in  there  and  part  on  the  bank.  Q. 
Now,  about  how  far  from  this  trestle  was 
this  stuff  raked  out?  A.  We  was  supposed 
to  take  it  about  six  feet  Q.  Not  what  you 
were  supposed  to,  but  how  far  did  you  take  it?' 
A.  About  three  or  three  and  a  half  feet  from 
the  trestle.  Q,  What  was  the  nature  of  this 
stuff  that  you  cleaned  out  from  under  this 
bridge?  A.  It  was  logs,  stumps,  and  brush, 
and  stuff  that  had  been  washed  there  from 
the  overflows.  Q.  What  was  the  nature  of 
the  stuff  you  cleaned  out  from  under  tbe 
trestle  as  to  being  wet  or  dry?  A.  Why,  it 
was  dry." 

This  witness  also  testified  that  there  were 
two  dry  stumps  left  standing  under  the  tres- 
tle, as  we  understand  the  evidence.  Other 
evidence  was  Introduced  tending  to  show 
that  there  were  dry  (and  presumably  rotten) 
logs  on  the  right  of  way,  one  of  them,  at 
least  coming  as  close  as  eight  feet  of  the 
trestle  and  drift  lying  about  There  was  a 
so-called  public  road  running  adjacent  to 
the  right  of  way  on  the  west,  and  at  this  im- 
mediate time  a  gang  of  men,  not  working 
for  appellant,  were  cutting  a  public  road  to 
the  east  of  the  right  of  way  and  Immediately 
adjacent  thereto ;  the  object  being  to  drain  it 
into  the  "barrow  pit."  It  should  be  said, 
furthermore,  that  along  the  extreme  verge  of 
the  right  of  way  to  the  east,  as  likewise  to 
the  west  barrow  (or  borrow?)  pits  had  been 
dug,  out  of  which  the  material  had  been  tak- 
en to  make  fills  in  the  roadbed.  We  are  not 
concerned  about  the  barrow  pit  on  tbe  west, 
but  the  one  on  tbe  east  made  a  continuous 
ditch,  useful  for  drainage,  and  this  pit  was 
dry  except  at  the  south  end  of  the  trestle, 
where  there  was  a  little  water.  The  trestle 
flre  burned  to  about  42  feet  of  its  south  end 
and  seems  to  have  been  conflned  to  the  length 
of  four  cars,  about  180  feet  Whether  or  not 
there  was  any  water  In  the  pit  due  east  of 
this  burnt  part  of  the  trestle  is  not  clearly 
shown,  but  some  of  the  testimony  tended  to 
show  it  was  dry.  We  take  it  that  the 
"branch"  referred  to  by  the  witness  Thorn- 
ton, where  some  of  the  combustible  rubbish 
was  piled,  was  this  dry  barrow  pit  The 
men  engaged  In  cutting  out  this  public  road 
were  using  fire  to  bum  the  brush  and  what- 
ever down,  or  cutdown,  stuff  would  bum. 
During  July  15th,  and  possibly  before,  a  short 
distance  east  of  the  new  public  road,  fires 
were  in  tbe  timber  among  the  dead  trees. 
It  was  in  evidence,  and  uncontradicted,  that 
tbe  men  engaged  in  this  road  work  "chunk- 
ed up"  their  log  or  brash  heaps  about  quit- 
ting time  and  that  they  were  then  afire.  On 
July  15th,  Parsons,  with  bis  gang  of  section- 
men,  was  about  a  mile  and  a  half  or  two 
miles  south  of  the  trestle  and  thea«  men 
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were  In  view  of  a  smoke  that  waB  In  the 
neighhorhood  of  the  trestle  on  the  east  The 
wind  during  the  afternoon  sat  in  the  north- 
west, but  abont  sundown,  or  7  o'clock,  whip- 
ped around  to  the  northeast  and  blew  with 
vehemence  for  a  short  time,  bringing  In  Its 
train  a  slight  fall  of  ralu.  Three  witnesses, 
a  farmer  named  Smith,  and  his  wife  and 
daughter,  gave  the  most  graphic  description 
in  the  record  of  the  prevailing  condition  of 
things  at  that  time.  They  were  returning 
home  from  labor  In  the  field  and  were  on 
the  east  of  the  trestle.  The  northeast  wind 
in  a  gale  was  blowing  a  stream  of  live  coals 
and  rotten  chunks  ablaze  from  dead  standing 
trees  east  of  the  right  of  way,  and  apparent- 
ly alive  with  fire  from  top  to  bottom,  on  and 
across  the  right  of  way  and  over  and  on 
the  trestle  about  where  It  was  burnt.  So 
strong  was  this  storm  of  Are  that  Smith  could 
not  drive  between  the  burning  trees  and  the 
railroad  and,  accotdingly,  had  to  veer  off. 
They  noticed  no  fire  on  the  right  of  way 
nor  on  the  trestle.  The  last  witness  passing 
was  a  liveryman  In  a  buggy  with  top  up 
and  side  curtains  down.  This  was  about  9 
o'clock  p.  m.  He  saw  flres  to  the  east,  but 
none  on  the  right  of  way  and  none  on  the 
trestle.  At  least  two  trains  passed  between 
6  o'clock  and  12.  but  there  Is  no  evidence  In- 
dicating that  any  fire  escaped  from  the  ash- 
pans  of  either  engine.  In  this  condition  of 
things  about  12 :05  o'clock  on  that  night,  after 
the  engine  of  respondent's  freight  train,  as 
Bald,  came  around  a  curve  some  distance 
north  of  the  trestle,  a  fire  was  discovered 
blazing  about  a  foot  high  above  the  trestle 
Itself.  At  that  time,  or  immediately  before, 
respondent  saw  trees  afire  to  the  east  of  the 
trestle  and  possibly  off  the  right  of  way. 
Respondent  introduced  witnesses  In  the  em- 
ploy of  appellant  company,  who,  on  cross- 
examination,  made  it  plain  that  they  came 
on  the  scene,  one,  about  two  hours,  and  others, 
four  and  five  hours  after  the  fire,  and  some 
of  these  witnesses  examined  and  then  could 
discover  no  trace  on  the  ground  that  the  fire 
off  the  right  of  way  to  the  east  had  spread 
continuously  to  the  right  of  way  and  over 
the  right  of  way  to  the  trestle.  Moreover 
there  Is  testimony  showing  that  the  coal  cars 
and  coal  went  down  and  burnt  and  that  this 
latter  fire  was  somewhat  wider  than  the 
trestle  itself.  There  Is  other  evidence 
tending  to  show  that  the  right  of  way  to  the 
east  of  the  burned  place  In  the  trestle  bad  at 
that  time  been  burnt  over  and  that  there 
were  burning  logs  then  on  the  right  of  way 
and,  as  we  understand  it,  all  the  inflammable 
stuff  on  the  right  of  way  east  of  the  burnt 
section  of  the  trestle,  save  a  log  or  so,  had 
been  consumed,  or  was  burning.  Appellant 
introduced  evidence  tending  to  show  that 
there  was  no  fire  on  the  right  of  way  east  of 
the  trestle  at  the  time  of  the  accident;  at 
least,  the  witnesses  didn't  notice  any. 

We  have  thus  condensed   the  facts  of  a 
long  record  relevant  to  the  question  now  in 


hand,  to  wit,  whether  the  case  was  a  proper 
one  for  the  Jury  (barring  for  the  present  any 
consideration  of  the  theory  that  the  trackmen 
were  fellow  servants  with  the  trainmen), 
and,  considering  those  facts,  we  announce  our 
conclusion  to  be  that  the  court  did  not  err 
In  overruling  the  demurrer  to  respondent's 
evidence  or  in  refusing  appellant's  peremp- 
tory instruction  at  the  close  of  the  case.  Be- 
cause: Appellant's  contention  Is  that  the 
negligence.  If  any,  In  allowing  the  Infiammable 
debris  to  accumulate  on  the  light  of  way  is 
not  shown  to  be  the  proximate  cause  of  the 
fire;  i.  &,  that  there  is  no  substantial  evi- 
dence showing  the  fire  was  communicated  to 
the  trestle  through  this  d6brls.  Appellant 
suggests  that  an  engine  may  bare  dropped 
coals  of  fire  from  its  ash  pan  on  the  trestle 
and  that  this  view  presents  a  reasonable 
cause  of  the  fire's  origin.  If  there  were  no 
facts  pointing  to  a  more  reasonable  theory 
of  the  fire,  then  the  theory  suggested  by  ap- 
pellant would  be  well  enough;  but  in  the 
presence  of  the  other  facts  pointing  to  a 
more  reasonable  theory  of  the  fire,  the  engine 
theory,  In  our  opinion,  does  not  rise  to  the 
dignity  of  more  than  a  conjecture — a  pos- 
sibility when  compared  with  the  theory  that 
the  fire  was  communicated  through  the 
debris.  An  engine  has  an  ash  pan  containing, 
we  will  say,  hot  ashes  and  live  coals.  From 
It  coals  of  fire  might  escape.  The  drcnlar 
letters  of  Stq>erlntendent  Conghlin  and  Road- 
master  Sloan  show  they  bad  in  mind  this 
very  contingency.  Based  upon  this  possibil- 
ity and  upon  the  passage  of  two  engines  be- 
tween dark  and  midnight,  an  airy  and  ingeni- 
ous fabric  of  reasoning  is  built  up  that  these 
engines  caused  this  fire.  No  proof  exists 
that  the  ash  pans  of  these  engines  were  out 
of  repair  or  leaked  fire;  no  proof  is  offered 
that  a  coal  of  fire  escaped  from  such  ash  pans. 
One  of  these  engines  passed  early  in  the  even- 
ing. If,  to  use  a  homely  simile,  it  had  laid 
an  egg  in  the  shape  of  a  live  coal,  hatchlnir 
subsequently  into  a  blase,  the  presumption 
would .  be  the  engineer  or  fireman  on  the 
second  engine  passing  several  hours  later 
would  have  discovered  It  and  r^wrted  it. 
No  such  discovery  is  indicated  In  the  proof, 
hence,  in  appellant's  hypothesis,  the  first  en- 
gine should  be  eliminated.  Its  theory,  then, 
must  be  held  to  stand  or  fall  upon  the  pas- 
sage of  the  second  engine.  The  trial  court 
permitted  that  theory  to  go  to  the  Jury,  at 
appellant's  request,  as  a  question  of  fact  and 
the  Jury  weighed  It  in  the  balance  and  fonni 
it  wanting  In  the  presence  of  other  facta 
pointing  with  more  reasonable  certainty  to 
another  origin  of  the  fire.  With  their  Judg- 
ment we  rest  content. 

But  an>ellant  says  that  there  is  evidence 
that  at  dusk  of  July  16th,  fire  was  in  the  air 
blowing  over  the  trestle  and,  what  is  more, 
over  that  part  of  the  trestle  burned.  Appel- 
lant says  the  proof  shows  no  fire  ran  along 
the  ground  from  flres  on  the  outside  of  the 
right  of  way  and  left  trace  on  the  groond  of 
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a  commnnlcatlon  to  the  Mbrls  on  tlie  right 
of  way  and  thence  to  the  trestle,  and  that 
In  the  absence  of  such  proof  there  Is  nothing 
to  go  to  the  ixiiy.    Of  this  contention  It  may 
be  said  that  one  theory  advanced  -weakens 
another.     For  instance,  one  of  appellant's  no- 
tions Is  that  fire  was  communicated  to  the 
trestle  through  the  air  by  coals  blown  direct- 
ly over  the  right  of  way  and  on  the  trestle, 
and   hence  it  should  escape  liability  on  the 
theory   of  the  court's   Instruction.    But   If 
coals  of  fire  were  blown  through  the  air  on 
the  trestle  and  thereby,  like  a  serpent  on  a 
rock  or  a  bird  In  its  flight,  left  no  trace 
of   passage,   then,   by    the   same  token  fire 
could  have  been  blown  through  the  air  and 
have  rained  down  on  the  right  of  way  and 
on  the  debris  in  the  windrow  about  three 
feet  from  the  trestle,  or  on  the  rotten  and 
dry  logs  on  the  right  of  way,  or  stumps,  or 
on  the  rubbish  stored  In  the  branch  or  bar- 
row pit,  and  this  method  of  communicating 
a  fire  could  not  be  shown  by  a  trial  on  the 
ground  connecting  the  fire  raging  to  the  east 
of  the  right  of  way  up  to  and  with  the  debris 
on  the  right  of  way.    Now,  the  proof  shows 
that  coals  of  fire  were  raining  down  on  the 
right  of  way  and  on  the  dfibrls  accumulated 
there,  so  that  If  we  would  allow  appellant's 
contention  that  a  lack  of  trace  on  the  ground 
of  communicated  fire  is  fatal  to  a  recovery, 
the   same  contention   militates   against   its 
other  theory  of  defense.    The  truth  Is  the 
contention  is  unsound;  for  with  flre  raining 
from  the  air,  why  bother  with  traces  on  the 
ground?    And  while  the  commimlcation  of 
fire  from  this  debris  to  the  trestle  is  not 
proved  by  eyewitnesses  or  by  direct  proof, 
yet  to  our  minds  the  transmission  of  fire  in 
that  way  to  a  dry  trestle  lies  above  mere  pos- 
sibility and  conjecture  and  comes  within  the 
realm  of  reasonable  and  natural  Inference; 
for,  assuming  the  dfibris  was  there,  assuming 
the  fire  at  one  time  was  outside  the  right  of 
way,  assuming  the  wind  took  up  this  flre 
and  whirled  It  on  the  right  of  way  in  coals 
and  burning  chunks,  assuming  the  flre  on 
the  trestle  was  seen  some  hours  afterwards — 
we  say,  assuming  all  these  things  shown  by 
the  proof — then  it  seems  reasonable  to  con- 
clude, given  some  wind  stirring  afterwards, 
or  none  at  all,  that  a  live  coal  of  this  ralned- 
down  flre,  falling  on  a  rotten  log  or  a  mass 
of  chunks  or  other  debris,  would  naturally 
catch  and  smolder  in  ambush  and  presently 
break  forth  with  such  fury  as  to  ignite  a 
nearby  dry  structure,  and  that  all  this  would 
be  much  more  reasonable  than  to  conclude 
that  a  live  coal  falling  on  top  of  the  large, 
bare,    sound   timbers   of   a    railroad   bridge 
would  smolder  and  lurk  and  some  hours  aft- 
erwards break  out  Into  a  consuming  blaze. 
The  one  theory  furnishes  a  matrix  and  feed 
for   the   flre — the   sustained   application  of 
Igniting  heat;  and,  since  flames  ascend,  it 
dovetails  into  the  proved  fact  that  the  fire 
was  discovered  in  the  top  of  the  bridge.    The 
other  theory  furnishes  no  matrix  for  the 


flre  except  solid  timber  igniting  from  a  live 
coal. 

Speaking  of  the  subject  of  liability  for 
flres.  It  has  been  said  (13  Am.  &  Eng.  En. 
of  Law  [2d  Ed.]  p.  444):  "It  is  not  essential 
to  a  recovery  that  the  plaintlfT  should  Intro- 
duce direct  proof  of  the  particular  act  of 
negligence  which  caused  the  damage  com- 
plained of.  Thus,  where  the  proof  did  not 
show  whether  the  flre  was  communicated  flrst 
to  the  dry  grass  and  combustibles  on  the 
right  of  way  and  thence  to  the  plaintiff's 
premises,  or  directly  to  the  latter  without 
Intervening  medium,  but  It  was  clearly  estab- 
lished that  the  flre  originated  in  the  one  place 
or  the  other  in  the  manner  indicated.  It  was 
held  that  the  Jury  were  Justified  in  returning 
a  verdict  for  the  plalntift,  without  deter- 
mining decisively  where  the  flre  flrst  start- 
ed." The  general  doctrine  announced  by  this 
textwrlter  is  sustained  by  the  line  of  argu- 
mentation adopted  by  Henry,  J.,  In  Kenney 
V.  Railroad,  70  Mo.  243;  Torpey  v.  Railway 
Co.,  64  Mo.  App.  382,  and  other  cases  that 
might  be  cited,  though  in  those  cases  the 
question  discussed  pertained  to  engines  set- 
ting out  flres.  Nevertheless,  the  reasoning 
employed  fits  a  case  where  the  Issue  Is  be- 
tween two  flres  oilginating,  possibly.  In  dif- 
ferent ways.  Many  cases  have  been  collated 
by  the  Industrious  counsel  of  appellant  In 
their  brief  proper  and  reply,  directed  to  the 
general  proposition  formulated  by  Marshal], 
J.,  in  Warner  v.  Railroad,  178  Mo.,  loc.  cit. 
134,  77  S.  W.  70,  to  the  effect  that  "If  the 
injury  may  have  resulted  from  one  of  two 
causes,  for  one  of  which  and  not  the  other, 
the  defendant  is  liable,  the  plaintiff  must 
show  with  reasonable  certalnt;  that  the 
cause  for  which  the  defendant  is  liable  pro- 
duced the  result,  and  if  the  evidence  leaves 
It  to  conjecture,  the  plaintiff  must  fail  in 
his  action."  See,  also,  Relss  v.  Steam  Co., 
128  N.  T.  107,  28  N.  B.  24;  Grant  v.  Railroad, 
133  N.  T.  658,  31  N.  E.  220;  Railroad  v.  Vic- 
tory (Ky.)  47  S.  W.  440;  Gas  Co.  v.  Kaufman 
(Ky.)  4a  S.  W.  434;  Hughes  v.  RaUroad,  91 
Ky.  531,  16  8.  W.  275;  Sash,  etc,  Co.  v.  Rail- 
road, 83  Minn.  370,  86  N.  W.  451;  Hanrahan 
y.  Brooklyn  Elev.  R.  Co.  (Sup.)  45  N.  T. 
Supp.  477;  Railroad  v.  De  Graff  (Colo.  App.) 
29  Pac.  6C4.  But  the  propositions  of  law 
relied  on  and  sustained  by  appellant's  cita- 
tions do  not  apply  to  the  facts  of  the  case 
at  bar.  Here,  there  are  facts  strongly  sus- 
taining the  theory  that  the  flre  in  the  trestle 
was  communicated  through  the  accumula- 
tion of  debris  on  the  right  of  way.  There 
were  other  facts  rendering  It  possible  that 
appellant  might  escape  liability  on  the  theory 
put  to  the  Jury  that  the  flre  was  not  com- 
municated through  such  dfibris,  but  was  car- 
ried from  outside  fires,  directly  to  the  trestle. 
As  said  by  a  very  wise  and  a  very  Just 
Jurist,  Caldwell,  J.  (though  in  a  dissenting 
opinion) — Myers  v.  Railroad,  95  Fed.,  loc.  cit 
414,  37  C  C.  A.  145 — "a  Jury  Is  much  n)ore 
competent  to  determine  these  questions  than 
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the  Jndges  of  this  court  •  •  •"  To  the 
jury,  then,  the  law  leaves  the  matter,  and  In 
the  presence  of  facta  and  Inferences  about 
which  honest  men  might  differ,  the  question 
does  not  resolve  Itself  Into  one  of  law. 

(6)  The  next  serious  contention  of  appellant 
Is  that  the  case  should  have  been  taken  from 
the  Jury,  because,  conceding  the  negligent  ac- 
cumulation of  rubbish  on  the  right  of  way,  and 
conceding,  moreover,  that  the  Are  was  com- 
municated to  the  trestle  through  this  debris, 
yet  that  appellant's  skirts  are  clean  because 
It  issued  orders  to  clean  up  the  right  of  way 
In  the  presence  of  impending  danger  from 
fire,  which  orders  Issued  from  the  superin- 
tendent to  the  roadmaster  and  by  him  were 
transmitted  to  the  section  foreman,  and  that 
the  section  foreman  and  his  men  in  negli- 
gently carrying  out  these  orders  were  fellow 
servants  with  respondent.  To  sustain  this 
contention  we  are  referred  to  the  fact  in 
proof  that  by  an  act  of  the  federal  Congress 
under  date  of  May,  2,  1890  (26  Stat  94,  a 
182,  §  81)  certain  laws  of  Arkansas  were 
put  In  force  in  the  Indian  Territory  and  con- 
tinued In  force  to  the  time  of  the  Injury.  The 
specific  statute  referred  to  is  one  adopting 
the  common  law,  reading  thus:  "Chapter  20. 
Common  Statute  Law  of  England.  Sec.  566. 
The  common  law  of  England,  so  far  as  same  is 
applicable  and  of  a  general  nature,  and 
all  statutes  of  the  British  Parliament  in  aid 
of  or  to  supply  the  defect  of  the  common  law 
made  prior  to  the  fourth  year  of  James  First 
(a)  [that  are  applicable  to  our  form  of  gov- 
ernment] of  a  general  nature  and  not  local  to 
that  kingdom,  and  not  Inconsistent  with  the 
Constitution  and  laws  of  the  United  States 
or  the  Coiistltution  and  laws  of  this  state, 
shall  be  the  rule  of  decision  In  this  state,  un- 
less altered  or  repealed  by  the  General  As- 
sembly of  this  state."  Mansfield's  Digest 
of  Statutes,  p.  262,  c  20.  Appellant  under 
this  bead  introduced  in  evidence  certain  de- 
cisions of  the  Supreme  Court  of  Arkansas 
construing  the  common  law  relating  to  the 
negligence  of  fellow  servants.  These  cases 
were  as  follows:  Railroad  v.  Shackelford, 
42  Ark.  417;  Railroad  v.  Oaines,  46  Ark  556; 
Railroad  v.  Rice,  61  Ark.  467,  11  S.  W.  699, 
4  Ia  R.  A.  173;  Pordyce  v.  Brlney,  68  Ark. 
206,  24  S.  W.  250;  Railroad  v.  Henson,  61 
Ark.  302,  32  S.  W.  1079.  And  on  the  strength 
of  the  foregoing  cases  appellant  contends, 
first,  that  on  the  date  of  the  act  of  Congress 
putting  in  force  In  the  Indian  Territory  the 
statutes  of  Arkansas,  Hay  2,  1890,  the  com- 
mon law  had  been  construed  by  the  courts  of 
that  state  so  that  a  section  foreman  or  road- 
master  was  a  fellow  servant  of  a  brakeman 
on  a  freight  train,  and  that  there  must  be 
read  into  the  act  of  congress  that  construction 
of  the  common  law;  and,  second,  that  such 
construction  of  the  common  law  Is  binding  up- 
on this  court  in  a  suit  here  for  injuries  occur- 
ring In  the  Indian  Territory. 

Attending  to  these  contentions.  It  may  be 
■aid  that  If  the  action  was  based  on  a  statute 


of  Arkansas,  then,  out  of  comity  (barrins 
mere  rules  of  evidence)  we  should  lean  to  the 
construction  put  on  that  statute  by  the  courts 
of  that  state.  And  furthw,  if  the  statute  to 
be  enforced  were  our  own,  but  borrowed 
from  Arkansas,  our  Legislature  would  be  pre- 
sumed to  have  borrowed  the  statute  with  the 
construction  placed  upon  It  by  the  courts  of 
Arkansas.  And,  furthermore,  it  seems  to  be 
settled  law  that  In  a  transitory  common-law  ac- 
tion, where  a  suit  is  brought  in  a  state  other 
than  where  the  Injury  happened,  the  Inter- 
pretation of  the  common  law  obtaining  In  the 
state  where  the  cause  of  action  accrued, 
the  lex  loci,  will  g^overn.  Fogarty  v.  Transfer 
Co.,  180  Mo.  490,  79  S.  W.  664;  Lee  v.  Rail- 
road (decided  by  this  court  in  banc  and  not 
yet  officially  reported)  92  S.  W.  614;  Sanger 
v.  Flow,  48  Fed.  152,  1  C.  O.  A,  56;  Detroit 
V.  Osborne,  135  U.  S,  492,  10  Sup.  Ct  1012, 
34  L.  Ed.  260;  Walsh  v.  Railroad,  160  Mass. 
671,  38  N.  B.  584,  39  Am.  St  Rep.  514;  Brew- 
ster V.  Railroad,  114  Iowa,  144,  86  N.  W.  221, 
89  Ain.  St  Rep.  348;  Helton  v.  Railroad,  97 
Ala.  275, 12  South.  276;  Alexander  v.  Railroad, 
48  Ohio  St  623,  80  N.  E.  69;  Turner  v.  St 
Clair  Tunnel  Co.,  Ill  Mich.  578,  70  N.  W. 
146,  36  L.  R.  A.  134,  66  Am.  St  Rep.  397. 
In  Alexander  v.  Railroad,  supra,  Bradbury, 
J.,  speaking  to  the  point  said:  "If  the  facts 
of  the  parties  Impose  no  obligations  on  the  one 
band  and  confer  no  rights  upon  the  other, 
where  they  occur,  no  good  reason  Is  appar- 
ent why  they  should  spring  Into  active  exist- 
ence the  moment  the  parties  pass  Into  an- 
other Jurisdiction,  where.  If  they  had  occur- 
red therein,  such  relative  rights  and  obliga- 
tions would  have  resulted.  An  act  should 
be  judged  by  the  law  of  the  Jurisdiction 
where  it  was  committed;  the  party  acting  or 
omitting  to  act  must  be  presumed  to  have 
been  guided  by  the  law  in  force  at  the  time 
and  place,  and  to  which  he  owed  obedience; 
If  his  conduct  according  to  that  law  violated 
no  right  of  another,  no  cause  of  action  arose, 
for  actions  at  law  are  provided  to  redress  vio- 
lated rights.  Nor  Is  It  material  that  the 
rules  of  Pennsylvania  law  that  deny  relief 
to  plaintiff  in  error  result  from  the  adjudi- 
cations of  the  courts  of  that  state.  Instead  of 
being  legislative  enactments,  the  rules  of 
law  established  by  judicial  decisions,  are  as 
binding  as  legislative  enactments,  until  modi- 
fied, or  overturned  by  other  decisions  or  leg- 
islative enactments  binding  within  that  Juris- 
diction. In  theory  it  may  be  true  that  there 
is  no  common  law  of  Ohio,  or  of  Pennsyl- 
vania ;  that  the  common  law  is  one  and  the 
same  In  every  state  adinowledging  its  obliga- 
tions, and  that  the  decisions  of  one  state 
are  but  evidence  of  it  not  binding  upon  the 
courts  of  any  other  state;  but  as  a  matter 
of  fact  we  know  that  In  the  application  of 
the  rules  of  the  common  law  to  the  affairs  of 
men,  there  is,  unfortunately,  In  the  several 
states  a  wide  divergence;  and  that  It  nec- 
essarily follows  that  acts  and  transactions, 
sufficient  In  one  state  to  create  a  cause  of 
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action,  will  not  prodnce  that  result  In  an- 
other, and  in  the  administration  of  justice 
mere  theory  must  be  made  to  yield  to  the 
truth  aa  established  by  facta  and  experience." 
Tlie  gist  of  the  matter  ia  tliat  if  a  litigant 
has  no  cause  of  action  in  the  courts  of  the 
state  In  which  he  was  injured,  he  has  none 
elsewhere.    As  a  matter  of  abstract  reason- 
ing, much  might  be  said  on  the  other  side; 
because  the  force  of  the  federal  statute  was 
spent  in  adopting  an  Arkansas  statute,  itself 
merely  adopting  the  common  law.    The  com- 
mon law  is  a  common  heritage;  1.  e.,  it  is  our 
law,  and  why  should  we  not  adopt  our  own 
construction  of  our  own  law?    The  writer  of 
this    opinion   sympathizes    with    that   view; 
otherwise,  In  passing  on  the  common  law,  we 
might  Bpeak  with  two  voices  and  make  "con- 
fusion worse  confounded,"  for  it  is  practically 
conceded  by  appellant  that  our  own  construc- 
tion of  the  common  law  is  to  the  efFect  that  a 
section  foreman  or   roadmaster,   or   even  a 
sectiomuan,  charged  with  the  duty  of  pro- 
viding a  reasonably  safe  place  for  trainmen, 
a  reasonably  safe  field  of  operations,  to  wit, 
safe  bridges,  rails,  ties,  and  roadbed,  are  not 
fellow  servants  with  trainmen  whose  duty  It 
is  to  operate  trains,  but  stand  as  vice  princi- 
pals to  trainmen.    It  would  sei^'e  no  useful 
purpose  to  enter  the  maze  of  the  labyrinth 
of  judicial  discussion  and  adjudication  on  this 
question  (see  Grattis  v.  Bailroad,  infra)  but 
we  think  the  proposition  announced  above  Is 
sustained  by  the  following  cases:  Parker  v. 
Bailroad.  lOD  Mo.  362,  19  8.  W.  1119,  18  L. 
R.  A.  802;    Relyea  v.  Railway  Co.,  112  Mo. 
86,  20  S.  W.  480,  18  L.  R.  A.  817;   Schlereth 
V.  Railway  Co.,  116  Mo.  87,  21  8.  W.  1110; 
Swadley  v.  Railway  Co.,  118  Mo.  268,  24  S. 
W.  140;    Bardlet  v.   Railway  Ca,  128  Ma 
221,  27&W.  463,26L.R.A.884,  46  Am. 
St  Rep.   528;    Grattis  v.  Railway  Co.,  163 
Ma  380,  66  S.  W.  108,  48  L.  R.  A.  399,  77  Am. 
Bt  Rep.  721;   Jones  v.  Railway  Co.,  178  Mo. 
628,  77  S.  W.  800,  101  Am.  St  Rep.  434;   12 
Am.  &  Bug.  Bncy.  (2d  Bd.)  1005,  1006,  and 
notes. 

Conceding,  arguendo,  that  we  should  adopt 
the  construction  placed  upon  the  common  law 
by  Arkansas  courts  In  defining  fellow  serv- 
ants, yet  a  close  analysis  of  the  Arkansas 
cases  cited  leads  us  to  conclude  that  the  Su- 
preme Court  of  Arkansas  never  went  so  far 
as  appellant  contends.  The  very  most  that  can 
be  said  was  that  tliat  learned  court  was 
"heading"  In  that  direction.  But  as  seen  by 
our  own  decisions,  and  pointed  out  In  Grattis 
T.  Railway  Co.,  supra,  courts  do  not  always 
go  on  the  way  they  are  headed,  and  It  is  not 
always  safe  to  say  that  a  court  will  reach  a 
goal  to  which  its  face  Is  turned  and  Its  steps 
directed.  Indeed,  we  may  allow  to  the  Su- 
preme Court  of  Arkansas  the  same  right  and 
disposition  to  establish  a  growth  in  the  law 
or  reconstruct  its  views  that  we  arrogate  to 
ourselves.  Before  that  court  reached  the 
point  appellant  contends  it  had  reached  In 
principle,  U  it  ever  would  have  got  there,  the 


Legislatore  of  Arkansas  in  1893  (Acts  Ai^ 
1893,  p.  68)  passed  a  statute  defining  fellow 
servants,  which,  with  variations,  this  state  has 
adopted.  Rev.  St  1899,  t  2874  et  seq.  Let 
us  examine  the  Arkansas  cases  relied  on  by 
appellant  In  Bailroad  v.  Shackelford  it  was 
held  that  a  laborer  on  a  construction  train 
was  a  fellow  servant  with  the  engineer  on  the 
same  train.  In  Railroad  v.  Gaines  a  brake- 
man  and  a  car  inspector  were  held  to  be  fel- 
low servants.  In  Railroad  v.  Rice  it  was 
held  that  a  yard  Inspector  and  a  yard  fore- 
man, both  under  control  of  a  yardmaster, 
were  fellow  servants.  In  this  case  the  dis* 
tlncUon  was  drawn  between  "chief  Inspect- 
ors" and  mere  yard  inspectors,  and  it  was 
held  that  the  company  would  be  liable  for  the 
negligent  default  of  its  chief  Inspectors.  But 
that  court  did  not  yield  Its  assent  to  the  doc- 
trine "that  every  yard  Inspector  on  the  line  of 
a  railroad  Is  a  vice  principal."  In  Fordyce  v. 
Briney  It  was  held  that  a  car  inspector  and  a 
car  repairer  are  fellow  servants,  where  both 
are  under  the  control  and  supervision  of  a 
foreman  who  had  charge  of  the  business  of 
the  company.  In  Railroad  v.  Henson  it  was 
held  that  a  bridge  foreman  and  locomotive 
engineer  are  fellow  servants.  But  it  must  be 
said  of  that  case  that  the  facts  in  judgment 
showed  the  bridge  foreman  was  hurt  while 
moving  with  his  men  on  the  train  run  by 
the  engineer.  It  seems  that  the  bridge  gang 
lived  in  boarding  cars  constantly  on  the 
move  and  being  pulled  over  the  road  by  en- 
gineers on  the  various  trains.  The  case  pro- 
ceeded on  the  theory  that  the  bridge  foreman 
assumed  the  risk  because  he  knew  the  manner 
and  method  of  moving  these  trains.  In  that 
case  the  injury  was  caused  by  a  collision. 

Some  of  the  foregoing  cases  would  have 
probably  been  decided  by  this  court  precisely 
the  same  as  th^  were  by  the  Supreme  Court 
of  Arkansas — in  fact,  while  the  reasoning 
employed  by  the  judges  of  this  court  on  kin- 
dred questions  may  approach  the  subject- 
matter  from  a  dlfTerent  standpoint  and  dltfer 
somewhat  from  reasons  employed  by  our 
learned  brothers  of  the  Supreme  Court  of 
Arkansas,  yet.  It  may  be,  all  of  the  cases 
would  have  been  decided  the  same  way  by 
this  court  at  one  time  or  another  In  Its  ex- 
istence. At  l^ast,  we  are  not  willing  to  de- 
cide that  the  Supreme  Court  of  Arkansas 
would  have  held,  judged  from  its  prior  de- 
cisions, that  the  roadmaster,  Sloan,  would 
not  represent  appellant  corporation  when,  as 
shown  by  the  evidence,  on  the  18th  of  July 
he  passed  on  a  tour  of  Inspection  over  the 
road,  Inspected  the  manner  In  which  the  debris 
had  been  handled  about  the  trestle  In  ques- 
tion, from  a  moving  train,  presumably  saw 
the  condition  of  the  right  of  way  and  stamp- 
ed It  with  his  approval.  This  court  would 
have  certainly  held  that  Sloan's  eyes,  as  well 
as  the  eyes  of  Parsons,  the  section  foreman, 
were  the  eyes  of  the  master  and  their  judg- 
ment was  the  master's  judgment,  and  it 
would  be  but  a  mere  guess  for  us  to  say  that 
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the  Supreme  C!oart  of  Arkansas  would  not 
have  said  the  same  thing;  because  In  Rail- 
road V.  Barry,  58  Ark.,  loc.  cit  204,  23  S.  W. 
1007,  25  L.  K.  A.  386,  the  Supreme  Court  of 
that  state  used  the  following  language  and 
quoted  approvingly  the  following  authori- 
ties: "It  seems  impossible  to  formulate  any 
general  rule  for  all  cases.  Each  case  must, 
to  some  extent,  be  governed  by  the  peculiar 
circumstances  attending  it.  In  Baltimore  & 
Ohio  Railroad  Co.  r.  McKenzle,  it  was  held 
that,  under  the  circumstances  of  that  cose, 
a  section  boss  and  night  watchman,  repre- 
sented the  company,  the  court  saying: 
'Where  the  injuries  are  caused  by  the  negli- 
gence of  a  servant,  who  is  charged  with  the 
performance  of  duties  which,  by  law,  it  is 
Incumbent  on  the  master  to  perform,  such 
servant  Is  regarded  as  the  representative  of 
the  master;  and  in  legal  contemplation  his 
negligence  is  the  negligence  of  the  master.' 
81  Va.  71.  Judge  Cooley  says :  'The  master 
Is  not  responsible  to  one  person  In  his  employ 
for  an  injury  occasioned  by  the  negligence  of 
another  in  the  same  service,  unless  generally, 
or  In  respect  of  the  particular  duty  then  rest- 
ing upon  the  negligent  employ^,  the  latter  so 
far  occupied  the  position  of  his  principal  as 
to  render  the  principal  so  far  chargeable  for 
bis  negligence  as  for  personal  fault'  Cooley, 
Torts,  564."  In  our  opinion,  the  case  at  bar 
was  entitled  to  go  to  the  Jury  on  any  theory 
of  the  law. 

2.  Complaint  is  made  of  the  introduction 
of  incompetent  testimony,  and  It  Is  contended 
by  appellant  that  the  court  below  committed 
prejudicial  error  In  that  behalf. 

(1)  For  Instance,  respondent  under  an  as- 
surance of  counsel,  made  ore  tenus,  that  the 
same  condition  of  things  would  be'  shown  to 
continue  down  to  the  date  of  the  Injury,  was 
permitted,  over  the  objection  of  appellant 
that  It  was  too  remote,  to  show  that  In  the 
April  preceding  large  quantities  of  driftwood 
floated  on  to  the  right  of  way  and  lodged 
against  the  trestle.  In  making  this  assur- 
ance, counsel  were  betrayed  by  their  ceal 
in  the  hot  foot  of  the  trial;  because  they 
either  would  not  or  could  not  fulfill  it  inas- 
much as  no  such  testimony  was  forthcoming. 
Was  the  Introduction  of  this  testimony  pre- 
JudlcUl  error?  We  think  go.  Because: 
The  amount  of  the  inflammable  dSbris  on  the 
right  of  way,  and  especially  in  the  rows  with- 
in three  or  four  feet  of  the  trestle,  was  a 
material  element  in  determining  the  negli- 
gence of  appellant  and,  what  is  more.  In  de- 
termining whether  that  negligence  caused  the 
Are  In  the  trestle.  The  Issue  was  the  condi- 
tion of  the  right  of  way  at  the  time  of  the 
Injury  and  the  testhnony  should  have  been 
directed  and  confined  to  that  issue.  It  Is 
true  that  other  testimony  of  respondent  was 
directed  to  the  issue  and  It  may  be  the  jury 
had  evidence  upon  which,  with  nice  circum- 
spection, they  could  have  determined  whether 
the  amount  of  inflammable  stuff  there  ou  July 


16tb  would  likely  have  caused  the  trestle  to 
catch  fire,  but  how  can  we  say  they  were  not 
Influenced  by  the  remote  unconnected  testi- 
mony objected  to?  If  the  human  mind  were 
BO  automatically  self-adjusting  as  to  forget 
improper  testimony  and  retain  and  apply 
only  the  proper  proof,  no  Injury  might  have 
resulted,  but  unfortunately  it  Is  not  so.  Here 
was  a  sharp  Issue  on  a  vital  question,  with 
unfair  testimony  put  In  the  balance,  and  who 
can  say  It  had  no  effect  In  the  result?  In 
Smith  V.  Sedalia,  182  Mo.,  loc.  dt  9,  10,  81 
S.  W.  167,  In  on  Identical  Instance  of  a  brok- 
en or  forgotten  promise,  Valllant  J.,  said: 
"Upon  that  assurance  [the  assurance  of  coun- 
sel to  connect  the  remote  testimony]  the  ob- 
jection to  the  evidence  was  overruled.  But 
the  promised  evidence  was  not  adduced.  The 
learned  trial  Judge  was  justified  in  admit- 
ting the  evidence  on  the  promise  given,  and  he 
was  also  Justified  In  sustaining  the  motion 
for  a  new  trial  on  the  ground  that  the  de- 
fendant was  unable  to  fulflll  Its  promise.  It 
Is  in  the  discretion  of  the  trial  court  to  al- 
low counsel  some  choice  as  to  the  order  In 
which  they  will  introduce  their  evidence,  but 
when  counsel  have  been  permitted  to  intro- 
duce evidence  out  of  its  usual  order  on  their 
assurances  that  it  will  be  connected  and  its 
relevancy  shown  later,  if  the  promised  evi- 
dence Is  not  brought  forward  and  If  the  Ir- 
relevant evidence  is  of  a  character  likely  to 
influence  the  Jury  and  if  the  verdict  is  on 
that  side,  the  trial  court  should  set  It  aside 
and  grant  a  new  trial.  The  fact  that  the 
promise  may  have  been  made  In  good  faltta 
does  not  alter  the  effect  of  the  Illegal  evi- 
dence." For  other  cases  In  point  see  the 
brief  of  the  learned  counsel  for  appellant 

(2)  In  this  case,  the  motion  for  a  new  trial 
was  overruled  and  in  our  opinion  the  trial 
court  erred  In  that  ruling.  And  this  Is  so 
In  spite  of  the  insistence  of  respondent  that 
appellant  should  have  renewed  its  attack 
by  a  motion  to  strike  out  Appellant  was 
not  In  fault  why  should  It  ask  a  second  time 
for  what  was  denied  It  at  first,  because  of  a 
promise  of  respondent  broken  thereafter?  It 
was  respondent  who  did  the  mischlet  who 
tolled  the  court  Into  error,  and  It  was  be  who 
thence  onward  carried  the  burden  of  undo- 
ing the  wrong  and  who  must  bear  the  blame. 
Not  only  Is  the  foregoing  error  In  the  case, 
but  respondent  was  permitted  to  Introduce 
testimony  over  the  objection  of  appellant 
tending  to  show  that  when  the  right  of  way 
was  originally  cat  through  the  timber,  years 
before,  the  logs,  etc.,  were  thrown  back  and  to 
some  extent  left  on  the  right  of  way.  This 
testimony  tended  to  show  a  condition  of 
things  not  even  attempted  to  be  connected 
on  down  with  C(»iditionB  prevailing  at  tbe 
time  of  the  fire.  In  fact  the  debris  stmdc 
at  by  the  petition  was  described  therein  aa 
driftwood  "carried  down  said  creek  at  high- 
water  periods,"  and  the  proof  was  outside 
the  specifications  in  the  petition,  made  with 
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minecessary  particularity,  but  nevertheless 
made  and  constltntlng  the  case  appellant  had 
to  meet. 

(3)  In  taking  hla  depositions,  respondent 
caused  to  be  put  to  a  medical  witness  this 
qnestlon :  "Q.  If  the  testimony  in  this  case 
showed  that  on  the  16th  day  of  July,  the 
plaintiff  was  In  good  health  when  serving  in 
the  capacity  of  head  brakeman  on  a  standard 
gnage  freight  train  upon  a  dark  night  that 
be  leaped  from  the  locomotive  engine,  when 
upon  a  trestle,  the  distance  of  from  10  to 
25  feet.  Into  the  bottom  of  a  dry  creek,  and 
that  as  he  made  the  leap  he  was  struck 
icrosB  the  back  in  the  vicinity  of  the  lumbar 
region  by  some  timber,  scantling,  or  other 
railroad  Iron,  whether  in  your  opinion,  such 
a  strike  and  such  a  fail  would  be  suflQcient 
to  produce  the  injured  condition  in  which 
you  found  Mr.  Root  to  be?'  The  question 
wag  objected  to  at  the  trial  because  it  did 
not  correctly  state  the  facts  in  evidence  from 
respondent  and  his  witnesses,  and  the  objec- 
tion being  overruled,  appellant  excepted,  and 
the  question  was  answered  in  the  aflSrmative. 
The  objection  should  have  been  sustained. 
A  hypothetical  question  should  be  predicated 
on  the  testimony  and  this  one  was  not.  Rnss 
v.  Railroad,  112  Mo.,  loc.  dt.  48,  20  S.  W.  4T2, 
18  li.  R.  A.  823  and  cases  cited. 

3.  Appellant  complains  of  the  mllng  of 
the  court  on  instructions  and  this  complaint 
has  substance  in  our  opinion.  Appellant 
challenges  the  correctness  of  respondent's  in- 
struction No.  7  as  a  rule  of  law.  That  in- 
struction reads:  "You  are  instructed  that 
It  was  the  duty  of  the  defendant  to  exercise 
ordinary  care  to  keep  its  right  of  way  free 
from  dry  and  combustible  matter  which 
would  be  liable  to  take  fire  and  communicate 
to  the  trestle^  and  this  duty  is  a  personal 
duty  of  the  defendant.  Is  absolute  In  its  na- 
ture, and  cannot  be  delegated  or  entrusted  to 
any  of  its  agents,  employ^  or  servants  so  as 
to  release  itself  from  liability  to  the  plain- 
tiff for  Injuries  sustained  by  him  in  con- 
sequence of  the  fallive  of  any  such  agent, 
servant,  or  emploji  to  perform  such  duty, 
but  upon  the  other  hand  when  the  authority 
Is  delegated  or  entrusted  by  the  defendant  to 
any  such  agent,  servant,  or  employe,  the  neg- 
ligent acts  or  omissions  of  such  agent,  servant, 
or  employs  becomes  the  negligence  or  omission 
of  the  defendant  Itself."  One  criticism  hin- 
ge8ontbephraBe"Iiable  to  take  fire,"  and  itis 
Insisted  the  word  "liable"  Is  a  word  of  such 
vride  play  In  meaning  as  to  admit  of  a  gloss 
r«iderlng  its  meaning  as  "within  the  range  of 
poeslblllty,"  and  so  this  court  held  In  Beasley 
V.  Uneban  Tr.  Co.,  148  Mo.,  loc.  cit.  421,  50 
S.  W.  87,  in  speaking  of  It  when  used  in 
a  petition.  Substituting  that  meaning,  we 
have  an  instruction  telling  the  jury  that  the 
law  Imposed  upon  appellant  the  duty  of  keep- 
lag  Its  entire  right  of  way  free  from  dry  and 
combustible  matter  which,  within  the  range 
of  possibility,  would  take  fire  and  communi- 
cate to  the  trestle,  etc;,  and,  so  read,  its  er- 


ror is  so  Imprinted  on  Its  fac  that  o»>  who 
runs  may  read  It  there.  1..1S  Instriiction 
should  have  told  the  Jury  that  St  was  the  duty 
of  appellant  to  use  ordinary  (vdre  to  keep  its 
right  of  way  free  from  suchi  accuniulatlons 
of  combustible  matter  in  sudi  proximity  to 
Its  trestle  as  would  be  subject  to,  or  would 
probably,  or  would  likely  communicate  fire 
thereto.  Conceding  the  word  "liable"  may 
shade  off  In  some  of  its  uses  lnt^>  probably  or 
likely,  yet  other  meanings  are  also  attached 
to  It,  and  Its  use  was  unfortunate,  for  no 
man  can  say  what  meaning  was  given  to  it 
by  the  jury.  A.  walks  in  the  field  In  a  rain. 
He  is  liable  to  be  struck  by  lightning.  B. 
rides  In  a  boat  He  Is  liable  to  be  drowned. 
C.  eats  fish.  He  Is  liable  to  have  a  bone 
stick  In  his  throat  All  these  are  allowable 
expressions,  and  yet  neither  A.,  B.,  nor  C. 
Is  necessarily  negligent  In  walking  In  the 
field,  rowing  on  the  river,  or  in  eating  fish. 

The  duty  of  the  mB8tt.r  is  performed  in 
supplying  a  reasonably  safe  field  of  operations, 
a  reasonably  safe  place.  Jones  v.  Railroad, 
178  Mo.,  loc.  cit  544,  77  S.  W.  890,  101  Am. 
St  Rep.  434.  Accumulations'  of  Inflammable 
matter  on  its  right  of  way  so  close  to  a  dry 
trestle  and  in  such  amounts  as  to  endanger 
it  by  fire  igniting  the  matter  ond  ttiereby 
burning  the  trestle  is  negligence,  and  the 
court  should  have  so  directed  the  jury  in 
snbstance.  Instead  of  so  doing  the  instruc- 
tion in  hand  went  beyond  the  rule  regulating 
the  duty  of  the  master.  Leaving  combustible 
material  on  the  right  of  way  is  not  negli- 
gence per  se.  Its  extent  and  its  proximity 
to  the  trade  may  be  such  as  to  Justly  subject 
appellant  to  the  imputation  of  negligence  and 
of  this  the  jury  are  the  judges,  and  not  the 
court.  Railroad  Co.  v.  Dennis,  38  Kan.,  loc. 
dt  426,  17  Pac.  153 ;  White  v.  Railroad  Co., 
31  Kan.,  loc.  cit  280,  1  Pac.  611,  and  cases 
cited;  Taylor  v.  Railroad  (Pa.)  34  Atl.  457; 
Railway  v.  Bailey  (Ind.  App.)  46  N.  E.  689; 
Railway  Co.  v.  Sparks  (Tex.  Civ.  App.)  35 
S.  W.  745. 

Other  assignments  of  error  in  refusing  and 
modifying  Instructions  seem  to  us  without 
merit  as  applied  to  the  facts  In  judgment. 
Otherwise  than  as  stated,  the  canse  was 
well  tried. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  be  proceeded  with  in  accordance 
with  this  opinion. 

BRACE,  P.  J.,  and  VALLIAJNT,  J.,  con- 
cur. MARSHALL,  J.,  concurs  in  the  re- 
sult 


STATE   V.    GROVES. 

(Snpreme  Coart   of  Missouri,  Division   No.  2. 
March  6,  1906.) 

1.  Cbihinai.  Law— Tbial— Dibkctior  or  Ac- 
quittal. 

Where,  in  a  prosecution  for  assault  with  a 
deadly  weapon,  the  evidence  as  to  who  was  the 
assailant,  and  as  to  whether  L.  or  any  other 
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person  waa  throwing  stones  at  defendant  be- 
fore he  fired  the  shot  that  struck  prosecutor, 
was  conflicting,  it  was  not  error  to  decline  to 
direct  an  acquittal. 
2.  Homicide— Degrees  of  OmrNSiB— ABSATn,T. 

Rev.  St.  1899,  §  2369,  provides  that,  on 
an  indictment  for  any  defense  consisting  of  dif- 
ferent degrees,  the  Jury  may  convict  of  the  of- 
fense charged,  or  of  any  degree  of  such  offense 
inferior  to  that  charged.  Section  2370  declares 
that,  on  an  indictment  for  an  assault  with  in- 
tent to  commit  a  felony,  or  for  a  felonious  as- 
sault, the  defendant  may  be  convicted  of  a  less 
offense.  Section  1847  provides  that  an  assault 
on  purpose  and  of  malice  aforethought^  with 
intent  to  kill,  maim,  or  disfigure,  is  punishable 
by  imprisonment  not  exceeding  10  years,  where- 
as, a  felonious  wounding  is  punishable  by  sec- 
tion 1849  by  imprisonment  not  exceeding  five 
years,  or  by  a  fine  of  $100.  Held  that,  where 
defendant  was  charged  with  shooting  a  pistol 
with  intent  to  kill  prosecutor,  but  the  evidence 
showed  that  the  pistol  was  shot  in  a  public 
street  while  defendant  was  pursuing  another, 
it  was  proper  to  charge  on  and  authorize  a 
conviction  as  for  a  felonious  wounding. 
8.  Criuirai.  Law— IitsTBTTcrioNft— Requests. 

In  a  prosecution  for  assault,  it  was  not 
error  to  omit  to  charge  on  its  own  motion  on 
defendant's  right  to  pursue  one  who  had  pos- 
session of  his  cap;  no  instruction  being  re- 
quested, and  the  court's  attention  not  being  call- 
ed to  its  omission. 

Appeal  from  St  Louis  Circuit  Ck>art; 
Daniel  G.  Taylor,  Judge. 

Darld  Groves  was  convicted  of  feloniously 
wounding,  and  he  appeals.    Affirmed. 

Morton  Jourdan,  for  appellant.  The  At- 
torney General  and  N.  T.  Gentry,  for  the 
State. 

GANTT,  J.  Tills  prosecution  was  com- 
menced in  tbe  circuit  court  of  the  city  of  St. 
Louis,  at  the  February  term,  1004,  by  Infbr- 
matlon  filed  by  tbe  assistant  circuit  attorney, 
charging  the  defendant  with  having  on  tbe  let 
of  July,  1903  willfully,  on  purpose,  and  of  bis 
malice  aforethought  made  an  assault  In  and 
upon  one  Abraham  Peters,  in  the  city  of  St 
Louis,  and  then  and  there  shooting  off  a  cer- 
tain pistol  loaded  with  gunpowder  and  lead- 
en balls,  at,  against,  and  upon  the  said 
Peters,  and  giving  unto  blm  (said  Peters)  one 
wound,  with  Intent  then  and  there  upon  him 
the  said  Peters  to  kill,  against  the  peace 
and  dignity  of  the  state.  The  defendant  was 
convicted  of  felonious  wounding,  and  his 
punishment  assessed  at  a  flue  of  $100.  In 
due  form  he  appealed  to  this  court 

Tbe  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  the  defendant  Is  a  conductor 
on  a  street  car  In  St  Louis,  and  tbe  prose- 
cuting witness  Is  a  negro  man.  On  July  17, 
1903,  between  6  and  7  o'clock  In  the  evening, 
defendant  was  In  charge  of  an  electric  car 
going  along  Gratiot  street  near  Seventeenth, 
when  he  got  Into  a  misunderstanding  with 
one  James  Ladell,  on  the  rear  platform  of  his 
car.  In  the  scuffle  the  defendant's  cap  was 
knocked  off  and  fell  to  the  ground,  and  Ladell 
jumped  off  of  the  car.  Ladell  ran  towards 
the  cap  and  picked  it  up  to  get  the  number. 
The  defendant  got  a  pistol  from  another  pas- 
senger on  the  car  and  followed  Ladell  and 


fired  four  shots  at  him.  Ladell  testified  be 
dropped  defendant's  cap  at  the  first  shot, 
and  that  the  defendant  fired  at  blm  three 
times  after  that  as  he  ran  down  the  street 
All  of  the  shots  missed  Ladell,  but  one  of 
them  took  effect  In  the  body  of  Peters,  the 
prosecuting  witness  herein.  Tbe  bullet  pier- 
ced the  right  breast  and  was  taken  out  of  tbe 
back  of  tbe  slioulder.  At  tbe  time  of  tbe 
shooting,  Peters  was  standing  near  the  curb- 
stone, and  had  gone  out  of  bis  boarding  house 
on  to  the  street  in  order  to  hear  the  trouble  that 
was  then  In  progress  between  defendant  and 
Ladell,  when  a  large  number  of  negroes  were 
drawn  to  the  street  by  reason  of  the  firing  of 
the  pistol. 

Tbe  defendant's  evidence  tended  to  show 
that  Ladell  was  guilty  of  misconduct  on  tbe 
street  car,  and  that  the  conductor  undertook 
to  eject  him,  and  got  into  a  fight  with  him. 
Sheriff  Hoog  of  Butler  county.  Mo.,  was  a 
passenger  on  the  car,  and  was  standing  on 
the  rear  platform.  He  saw  Ladell  get  on 
the  platform,  and  his  attention  was  first  at- 
tracted by  the  conductor  attempting  to  put 
Ladell  off  of  the  car.  Before  Ladell  was  put 
off  be  knocked  off  the  conductor's  cap,  and 
it  fell  In  the  street  After  he  was  put  off 
he  picked  up  a  rociC  and  attempted  to  throw 
It  at  the  conductor,  tbe  defendant  Tbe  con- 
ductor asked  witness  for  his  gun  in  order  to 
go  and  get  his  cap.  The  sheriff  at  first  re- 
fused to  let  him  have  bis  pistol,  but  defend- 
ant said  he  wanted  to  protect  himself,  and 
thereupon  be  loaned  him  his  pistol.  His  cap 
was  about  a  half  block  back  from  the  car. 
After  getting  the  revolver  the  defendant 
started  after  his  cap.  Ladell  started  down 
the  street  in  a  run  and  to(dc  up  defmdanf  s 
cap.  Sheriff  Hoog  saw  the  defendant  shoot 
at  Ladell.  They  then  ran  down  a  side  street, 
and  he  did  not  know  what  occurred  after 
that;  said  the  street  was  pretty  well  filled 
up  for  a  block  with  a  crowd  of  negroes.  The 
sheriff  testified  that  there  were  rocks  thrown 
at  the  car  before  defendant  shot  at  Ladell. 
Othw  witnesses  testify  that  rocks  were 
thrown  from  the  crowd  of  negroes  before  any 
shots  were  fired.  One  rock  struck  tbe  back 
end  of  the  car.  A  passenger  by  the  name  of 
McKenna  was  struck  by  one  of  the  rocks 
thrown  by  one  of  the  negroes  after  the  shot 
McKenna  testified  that  he  saw  Ladell  beating 
the  conductor  with  bis  fists  on  tbe  rear  plat- 
form, and  saw  him  run  and  pick  up  the  de- 
fendant's cap.  He  saw  defendant  pursue  La- 
dell down  tbe  road,  shooting  at  him.  There 
was  no  evidence  tending  to  show  that  Peters 
himself  took  any  part  in  the  assault  on  the 
defendant  or  had  anything  to  do  with  throw- 
ing the  rocks  at  the  defendant  or  at  the  car. 

Tbe  court  instructed  on  assault  to  kill  with 
malice  aforethought  and  defined  the  terms 
"willfully,"  "on  purpose,"  and  "malice  afore- 
thought" It  also  Instructed  on  assault  with 
Intent  to  kill  without  malice  aforethought 
and  then  gave  tbe  following  Instruction:  "It 
from  the  evidence,  and  under  these  Instrnc- 
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tlons,  yoa  find  that  at  tbe  dtr  of  Bt  Uraia, 
Mo.,  on  or  abo*]t  tbe  Ist  day  of  July,  1908, 
defendant  shot,  struck,  and  wounded  one 
Abraham  Peters  with  a  bullet  flred  and  dl»- 
charged  by  said  defendant  out  of  and  from 
a  pistol  loaded  with  gunpowder  and  leaden 
bnlletB,  and  yon  further  find  that  such  strik- 
ing and  wounding  of  said  Abraham  Peters 
was  not  intentionally  done  by  defendant,  but 
was  done  while  he  was  shooting  at  some  other 
person  than  said  Abraham  Peters,  and  that 
sucli  striking  and  wounding  of  eald  Peters 
was  the  direct  result  of  defendant's  gross 
and  culpable  negligence  and  of  bis  then  and 
tliere  acting  in  a  careless  and  reckless  man- 
ner incompatible  with  a  proper  regard  for 
human  life,  then  yon  should  convict  defend- 
ant of  felonious  wounding,  and  assess  his 
punishment  at  Imprisonment  in  the  peniten- 
tiary for  not  less  than  two  nor  more  than  five 
years,  or  by  Imprisonment  Id  the  city  jail 
for  not  less  than  six  months,  or  by  both  a 
fine  of  not  lesb  than  $100  and  imprisonment 
In  tbe  city  jail  of  not  less  than  tliree  months, 
or  by  a  fine  of  not  less  than  $100."  Tbe  court 
also  instructed  on  delf-defense,  tiie  presump- 
tion of  innocence,  reasonable  doubt,  and  the 
credibility  of  the  witnesses. 

1.  To  reverse  tbe  judgment  the  defendant 
assigns  three  grounds  of  error.  It  is  first  in- 
sisted tliat  the  court  should  have  directed 
a  verdict  of  acquittal  under  the  evidence. 
The  basis  of  this  contention  Is  that  the  negro 
Ladell  brought  on  the  difficulty  and  assault- 
ed tlie  conductor,  who  was  in  tbe  discbarge 
of  his  duty,  and,  when  the  defendant  bad 
ejected  Ladell  from  the  car  and  the  latter 
began  to  throw  rocks  at  the  conductor,  the 
conductor  had  the  right  to  take  tbe  pistol 
from  Sheriff  Hoog  and  pursue  Ladell  to  re- 
covCT  defendant's  cap,  and  to  shoot  at  Ladell 
or  at  any  other  person  who  was  engaged  in 
throwing  stones  at  him.  As  to  who  was  the 
assailant,  and  as  to  whether  Ladell  or  any 
other  iierson  was  tlirowing  stones  at  the  de- 
fendant before  he  fired  the  shot  which  struck 
Peters,  tbe  testimony  is  hopelessly  conflict- 
ing. If  that  on  behalf  of  the  state  was  be- 
lieved, no  stones  were  thrown  at  tbe  con- 
ductor before  he  shot  at  Ladell.  In  this  state 
of  tbe  evidence  It  would  have  been  manifestly 
Improper  for  the  court  to  have  taken  tbe 
case  from  the  Jury  and  directed  an  acquittal. 

2.  It  is  urged  that  tbe  court  committed  er- 
ror in  giving  the  instruction  to  the  jury  upon 
felonious  wounding,  as  set  forth  in  the  fore- 
going statement  It  is  Insisted  that,  if  the 
state's  witnesses  are  to  be  believed,  the  de- 
fendant was  guilty  of  a  felonious  assault 
with  Intent  to  kill,  and,  if  the  testimony  of 
tbe  defendant's  witnesses  is  true,  tbe  defend- 
ant was  entirely  justified,  and  therefore  there 
was  no  testimony  upon  which  to  predicate  an 
Instmction  for  felonious  wounding.  On  the 
other  hand,  tbe  position  of  tbe  state  is  that 
If  the  Jury  believed  the  state's  evidence,  the 
defendant  was  clearly  guilty  of  discharging 
a  loaded  pistol  Into  an  unoffending  crowd  of 


people  on  the  street,  and  recklessly  wound- 
ing Peters,  who  was  a  mere  looker-on ;  that 
even  though  the  defendant  was  guilty  of  an 
assault  with  Intent  to  kill,  he  is  in  no  posi- 
tion to  complain  of  tbe  Instruction  and  ver- 
dict for  felonious  wounding.  Section  2369, 
Rev.  St  1899,  provides:  "Upon  Indictment 
for  any  offense,  consisting  of  different  de- 
grees as  prescribed  by  this  law,  the  jury  may 
find  tbe  accused  not  guilty  of  the  offense  char- 
ged In  tbe  Indictment,  and  may  find  him  guilty 
of  any  degree  of  such  offense  inferior  to  that 
charged  in  the  indictment,  or  of  an  attempt 
to  commit  such  an  offense  or  any  degree 
thereof ;  and  any  person  found  guilty  of  mur- 
der In  tbe  second  degree,  or  of  any  degree  of 
manslaughter  shall  be  punished  according  to 
the  verdict  of  tbe  jury  although  the  evidence 
in  the  case  shows  him  to  be  guilty  of  a  higher 
degree  of  homicide."  And  section  2870  pro- 
vides: "Upon  an  indictment  for  an  assault 
with  Intent  to  commit  a  felony  or  for  a 
felonious  assault,  tbe  defendant  may  be  con- 
victed of  a  less  offense."  That  there  was 
sufficient  evidence  to  justify  a  conviction  for 
felonious  wounding  by  the  culpable  negligence 
of  the  defendant  In  recklessly  firing  a  loaded 
revolver  In  a  public  street  in  which  a  large 
number  of  persons  had  congregated,  there 
can  be  no  doubt  whatever,  and  the  indictment 
in  the  case  not  only  alleges  an  assault  but  it 
alleges  the  wounding  of  Abraham  Peters  with 
a  leaden  ball  out  of  the  pistol  so  shot  off  as 
aforesaid  by  the  defendant;  that  the  offense 
of  maiming,  wounding,  or  disfiguring  an- 
other by  tbe  culpable  negligence  of  a  defend- 
ant is  a  less  offense  than  an  assault  on  pur- 
pose and  of  malice  aforethought  with  Intent 
to  kill,  maim,  or  disflgmre  such  person,  which 
is  a  greater  offense  than  defined  in  section 
1849,  there  can  be  no  doubt  An  assault  on 
purpose  and  of  malice  aforethought,  with 
Intent  to  kill,  malm,  or  disfigure,  under  sec- 
tion 1847,  is  punishable  by  imprisonment  not 
exceeding  10  years,  whereas,  felonious  wound- 
ing under  section  1849,  is  punishable  by  im- 
prisonment In  the  penitentiary  not  exceeding 
five  years,  and  may  be  scaled  down  to  a  fine 
of  $100,  as  In  this  case.  We  think  tbe  court 
properly  instructed  on  felonious  wounding 
under  the  Indictment  and  the  evidence  in 
tbe  case,  and  that  the  defendant  has  no 
cause  to  complain  because  the  evidence  in 
fact  tended  to  show  he  was  guilty  of  a  larger 
offense  than  of  an  assault  with  intent  to  kill 
under  section  1847. 

3.  There  was  no  error  in  failing  to  instruct 
tbe  jury,  by  the  court  of  its  own  motion,  of 
tbe  right  of  the  defendant  to  pursue  one  who 
had  tbe  possession  of  his  cap.  No  such  in- 
struction was  requested  of  the  court,  nor  was 
tbe  court's  attention  called  to  the  failure  to 
instruct  specially  on  said  subject  Moreover, 
tbe  defendant  did  not  testify  that  he  believed 
that  Ladell  was  trying  to  steal  his  cap,  or 
that  it  was  bis  reason  for  shooting  at  him, 
and  such  an  instruction  would  have  been 
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nrhoUy  foreign  to  the  defendant's  own  evi- 
dence. 

We  discover  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  of  the  circuit  court 
mast  be  and  Is  affirmed. 

BUROESS,  P.  X,  and  FOX,  J.,  concur. 


MATTHEWS  v.   FRENCH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  6,  1906.) 

1.  PbinoipaIi  and  Agent  —  Atjthobitt  o» 

AGKNT— RATrrlCATION. 

Where  the  husband  of  an  owner  of  land 
oiade  an  agreement  with  an  adjoining  owner 
■a  to  the  boundary  and  the  wife  occupied  the 
land  and  claimed  to  the  agreed  division  line, 
this  constituted  a  ratification  of  the  agreement, 
so  that  it  was  immaterial  whether  he  had  any 
express  authority  from  her  to  make  the  agree- 
ment. 

2.  QuiETma  Title— Claims  of  Thibd   Pbr- 

B0N8. 

Where  two  persons,  claiming  to  be  adjoin- 
ing owners  of  accretions,  agreed  on  a  boundary 
between  their  property,  in  an  action  between 
their  successors  in  interest  to  determine  their 
rights,  tiie  claims  to  a  third  person  not  a 
panrty  to  the  action  to  a  portion  of  the  accre- 
tions between  those  which  belon^d  to  the  par- 
ties was  immaterial,  since  the  judgment  could 
not  affect  his  right. 

3.  Appeal— Review— Fin  DiH OB. 

Findings  of  the  trial  court  on  questions 
of  fact  supported  by  substantial  evidence  will 
not  be  disturbed  by  the  appellate  court. 

Appeal  from  Circuit  Court,  Mississippi 
County;  H.  C.  Riley,  Judge. 

Action  by  Cbarles  D.  Matthews  against 
Silas  French.  From  a  judgment  In  favor  of 
defendant,  plaintiff  appeals.    Affirmed. 

This  cause  Is  here  upon  appeal  by  plaintiff 
from  a  judgment  in  the  Mississippi  county 
circuit  court  In  favor  of  defendant  This 
proceeding  is  predicated  upon  the  provisions 
of  section  6S0,  Rev.  St  1889,  to  ascertain  and 
define  title  to  real  estate. 

The  petition  thus  states  the  cause  of  action: 
"Plaintiff  states  that  he  Is  the  owner  In  fee 
simple  of  the  following  described  real  estate 
in  Mississippi  county,  Missouri,  viz.:  A  tract 
of  land  bounded  as  follows:  Beginning  at 
a  point  on  the  original  bank  of  the  Mississippi 
river  one  hundred  and  twenty-flve  feet  south 
of  the  north  line  of  section  22,  township  27, 
range  17,  running  thence  sixteen  degrees  and 
fifty-three  minutes  east  3,000  feet  to  the 
Mississippi  river;  thence  down  the  river  to  a 
point  due  east  of  the  point  of  beginning; 
thence  due  west  to  the  point  of  beginning. 
PlaintlfT  further  states  that  the  defendant 
claims  to  have  title  to  or  an  interest  In  the 
said  described  land  or  real  estate,  which  claim 
Is  adverse  and  hostile  to  plalntltTs  right. 
Wherefore,  the  plaintiff  prays  the  court  to 
ascertain  and  determine  the  estate,  title,  and 
Interest  to  the  said  parties,  respectively.  Id 
the  real  estate,  and  to  define  and  adjudge  by 
Its  judgment  and  decree  the  title,  estate,  and 
Interest  of  the  parties,  severally,  in  and  to 


said  lands,  and  plaintiff  aflka  for  all  other 
proper  relief  and  for  costs." 

To  this  petition  defendant  filed  the  follow- 
ing answer:  "The  defendant  for  answer  to 
the  plaintltTs  petition  denies  generally  each 
and  every  allegation  therein  contained  and 
prays  for  judgment  And  for  a  further  an- 
swer to  said  petition  the  defendant  says: 
That  the  real  estate  sued  for  herein  is  part 
of  an  accretion  or  made  land,  which  accre- 
tion Is  five  or  six  miles  in  length  formed  In 
front  of  sections  23,  22,  14,  15,  and  others. 
That  said  land  against  which  and  to  which  said 
accretion  is  formed  and  attached  In  1889  be- 
longed to  Stephen  Bird,  Althea  Keyser,  wife 
of  Oapt.  Wm.  Keyser;  Merrlman,  Slckman, 
and  others.  That  said  accretion  has  never 
been  divided  and  partitioned  by  deed  or  de- 
cree between  the  several  parties  entitled  to 
an  Interest  therein.  That  the  lands  of  Ste 
phen  Bird  under  whom  Matthews  the  platntIP 
In  this  cause,  claims  title,  lies  immediately 
south  and  adjoining  to  the  lands  of  Altber 
Keyser  In  section  14,  now  owned  by  the  de- 
fendant That  on,  to  wit,  the  25th  March. 
1889,  said  division  line  being  a  subject  of  con- 
troversy, and  to  settle  same  between  Stephen 
Bird,  acting  In  his  own  behalf,  and  Mrs. 
Althea  Keyser,  represented  by  her  husband 
and  agent,  William  Keyser,  did  voluntarily 
agree  upon  and  fix  the  division  line  on  said 
accretion,  whereby  they  and  each,  Bird  and 
Keyser,  then  knew  and  was  Informed  that  tbe 
line  agreed  upon  was  not  the  true  line  or  where 
tbe  same  would  be  If  the  said  accretion 
was  equitably  divided  between  all  the  parties 
Interested  therein,  and  they  with  such  knowl- 
edge did  cause  the  county  surveyor,  Jno.  C. 
O'Bryan,  to  run  and  establish  a  point  np  the 
river  14.89  chains  from  the  Intersection  of  tbe 
ancient  meander  Hue,  and  then  commencing  at 
the  corner  of  fraction  section  14  and  23,  town- 
ship 27,  range  17,  and  run  a  line  to  the  point 
established  in  the  river,  bearing  of  line  being 
north  52  degrees  and  30  seconds  east  length 
of  line  7.68  chains,  which  the  said  Bird  and 
Keyser  then  and  there  with  the  Information 
that  said  line  was  not  the  true  line,  yet 
nevertheless,  then  and  there  agreed  upon,  and 
caused  said  surveyor  to  make  a  record  there- 
of as  an  agreed  division  line,  and  that  all 
accreted  lands  north  of  said  line  was  to  be 
Keyser's,  and  that  south  Bird's.  And  ever 
since  then  Keyser  and  French,  his  grantees 
have  held  and  used  said  land,  being  tbe  same 
In  actual,  and  continued,  and  adverse  pos- 
session, that  tbe  land  sued  for  In  plaintiff's 
petition  are  lying  north  of  said  agreed  line 
and  under  said  agreement  are  the  property 
of  the  said  defendant  and  by  reason  of  the 
said  agreement  plaintiff,  a  grantee  under 
Bird,  Is  estopped  to  now  claim  tbe  land 
sued  for  or  dispute  tbe  division  line  acreed 
upon." 

The  r^IIcatlon  of  plaintiff  was  a  geoenil 
denial  of  tbe  new  matter  alleged  in  the 
answer.  The  cause  was  tried  by  tbe  court 
without  the  aid  of  a  jury. 
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Upon  the  trial  flie  followtng  agreement 
as  to  facts  was  submitted  to  the  covirt  as 
part  of  the  evidence  In  this  cause:  "Counsel 
agree  that  the  plat  marked  'Elxhibit  A'  is 
a  correct  plat  showing  the  land  In  contro- 
rersy,  and  It  Is  admitted  further  that  the 
land  between  lines  marked  'B'  and  'C  and 
the  line  marked  'F'  and  the  river,  and  the 
section  line  on  the  south  Is  the  land  In 
dispute.  And  It  Is  admitted  also  that  this 
land  In  controversy  being  an  accretion  of  the 
Mississippi  river  Is  the  property  of  the  plain- 
tiff, unless  there  has  been  an  agreed  line 
between  the  parties  on  the  line  designated 
'F*  on  the  plat  and  It  Is  admitted  that  if 
it  Is  established  by  the  proof  that  the  line 
marked  'F'  has  been  made  the  agreed  line 
between  the  parties,  then  the  title  to  the 
property  would  rest  In  the '  defendant  And 
It  is  agreed  that  the  lines  'B'  and  'C  on  the 
south  end  extend  one  one  hundred  and  twen- 
ty five  feet  south  of  the  section  line." 

The  plat  referred  to  In  the  agreement  was 
as  follows: 


Under  the  agreement  submitted  In  evi- 
dence there  was  only  one  question  in  dispute 
between  the  parties  to  this  suit,  and  that 
was  as  to  whether  there  was  an  agreed  line 
as  designated  on  the  plat  with  the  letter 
"P"  between  parties  then  claiming  to  own 
the  land  as  to  the  accretions  which  had  form- 
ed in  front  of  their  respective  claims.  It  is 
unnecessary  to  set  out  th«  testimony  In  de- 
tail iq»on  this  sharply  contested  question  as 
to  an  agreed  line  between  parties,  who  were 
then  claiming  to  be  the  owners  of  certain 
accretions  which  had  formed  In  front  of  the 
lands  claimed  by  the  parties,  whom  it  Is 
said  agreed  upon  a  division  line.  This  court 
would  not  undertake  to  settle  the  conflict  In 
the  testimony  upon  that  subject;  hence  It 
is  sufficient  to  enable  us  te  determine  the 
legal  propositions  Involved  In  this  case  to 
say  that  there  was  testimony  both  for  the 
plaintiff  and  defendant  tending  to  prove  the 


assertions  made  by  each  of  them  In  respect 
to  this  agreed  line.  Witnesses  Bird  and  Key- 
ser,  whom  It  is  charged  made  the  agreement 
as  to  the  division  line,  both  deny  that  any 
such  line  was  agreed  upon.  On  the  other  hand, 
John  C.  O'Bryan,  who  was  the  county  survey- 
or for  about  10  years,  testified  most  positive- 
ly that  Stephen  Bird,  who  Is  plaintUTs 
grantor,  and  William  Keyser,  the  husband 
of  Mrs.  Keyser,  authorized  him  to  run  the 
line  designated  by  "F"  in  the  plat  and  that 
they  agreed  at  the  time  that  such  line  should 
be  the  division  line  between  their  lands; 
and  to  emphasize  his  testimony,  that  such 
line  was  agreed  upon,  they  requested  him  to 
make  a  record  of  it,  which  he  did,  and  such 
record  was  Introduced  In  evidence.  In  addi- 
tion to  this  witness  Sldcman  testifies  that  O'- 
Bryan surveyed  the  division  line,  and  that  It 
was  surveyed  to  divide  the  lands  of  Bird  and 
Keyser.  He  says  that  Bird  and  Keyser  had 
O'Bryan  run  that  line  and  mark  it  off,  and 
they  agreed  that  north  of  the  line  should  be 
Keyset's  and  south  of  the  line  should  be 
Bird's,  and  that  after  the  line  was  establish- 
ed they  fenced  It,  and  Mrs.  Keyser  and 
French  have  occupied  down  to  the  line  since 
that  time.  French,  the  defendant,  testified 
that  after  he  bought  the  land  from  Mrs.  Key- 
ser that  he  did  not  know  there  was  an  agreed 
line  on  the  premises  between  Keyser  and 
Bird,  but  that  Bird  told  him,  and  pointed 
out  the  agreed  line,  and  he  thinks  Bird  told 
him  that  the  accretions  south  of  the  line 
were  his,  and  those  north  were  Mrs.  Keyser's. 
The  land  In  dispute  is  north  of  the  agreed 
line.  Defendant  states  that  he  fenced  and 
took  possession  Of  this  land  in  1894,  and  has 
been  in  possession  ever  since,  and  that  Bird 
took  possession  of  the  land  south  of  the 
agreed  line,  and  fenced  it  up  to  the  agreed 
line,  and  made  no  claim  to  any  part  of  the 
land  in  dispute  until  there  was  a  new  sur- 
vey made  of  the  accretions  in  1896.  In  addi- 
tion to  this  the  testimony  of  Bird  and  other 
witnesses  tends  to  show  that  3.  B.  Merrl- 
man  was  the  owner  of  a  few  acres  of  land 
in  section  22,  and  that  If  accretions  formed 
to  this  land  so  as  to  make  Merrlman  the 
owner  of  such  accretions,  then  such  accre- 
tions so  formed  to  the  Merrlman  land  would 
make  a  small  strip  of  land  between  the  Bird 
and  Keyser  land,  which  would  prevent  them 
from  being  adjoining  proprietors.  This  Is  a 
sufficient  Indication  of  the  testimony  to  show 
the  basis  upon  which  the  trial  court  rests 
its  Judgment  for  defendant 

At  the  close  of  the  evidence  the  plaintiff 
requested  the  court  to  declare  the  law  as 
follows:  "No.  1.  The  court  declares  the  law 
to  be  that  even  if  there  was  a  division  line 
agreed  upon  between  Stephen  Sird  and  Wil- 
liam Keyser  the  husband  of  Althea  Keyser, 
who  was  the  owner  of  the  land,  such  an 
agreed  line  would  not  be  binding  In  this 
case,  as  the  proof  falls  to  show  that  the 
said  William  Keyser  had  any  authority  to 
bind  his  wife,  and  was  therefore  not  blading 
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opon  the  said  Bird,  because  the  same  was 
not  mutual.  Mo.  2.  The  court  declares  the 
law  to  be  that  even  if  Stephen  Bird  and 
William  Keyser  undertook  to  establish  a  di- 
vision line  across  the  accretions  in  front  ot 
the  lands  of  the  said  Bird  and  Althea  Key- 
ser, still  such  an  agreement  was  of  no  effect, 
unless  the  lands  of  the  said  parties  were  ad- 
joining, and  if  the  court  believes  from  the 
evidence  that  one  Merrlman  owned  a  strip 
of  land  between  the  land  of  the  said  Bird 
and  Althea  Keyser,  then  no  such  agreement 
undertaking  to  establish  such  a  division  line 
could  be  valid  or  binding,  and.  In  such  case, 
the  finding  should  be  for  the  plaintiff.  No. 
3.  The  court  declares  the  law  to  be  that  it 
at  the  time  the  accretions  now  in  controver- 
sy began  to  form  and  did  form  against  the 
river  bank,  one  3.  B.  Merrlman  or  those  un- 
der whom  he  holds  owned  a  lot  that  extended 
to  the  river  bank,  then  the  said  Merrlman  is 
entitled  to  accretions  forming  in  front  of  his 
lot  in  the  same  proportion  to  the  amount  of 
hl8  river  front  as  other  landowners  adjoining 
him." 

Upon  the  cause  being  submitted  to  the 
court,  a  finding  was  made  in  favor  of  the 
defendant,  and  decree  and  Judgment  entered 
in  accordance  with  such  finding.  Plaintiff 
timely  filed  motion  for  new  trial,  which  was 
by  the  court  overruled,  and  from  the  Judg- 
ment rendered  in  this  cause,  his  appeal  was 
In  dne  time  and  form  prosecuted  to  this 
court  The  record  is  now  before  ns  for 
review. 

Russell  &  Deal,  for  appellant  H.  G.  O'Bry- 
an,  for  respondent 

FOX,  J.  (after  stating  the  facts).  It  Is 
manifest  from  this  record  that  the  main 
diq>ute  between  the  parties  to  this  action 
is  as  to  the  agreed  or  division  line  between 
them,  as  contended  for  by  the  respondent 
Upon  this  question  the  trial  court  heard  the 
testimony,  had  the  witnesses  before  it  and 
we  shall  not  undertake  to  retry,  upon  the 
disclosures  of  the  record,  that  question, 
which  Is  purely  one  of  fact  This  leads  ns 
to  the  consideration  of  the  only  legal  propo- 
sition presented  by  this  record,  which  is  em- 
braced in  the  contention  of  appellant  that 
the  court  committed  error  in  refusing  the 
declarations  of  law  requested  by  appellant. 

Instruction  No.  1,  it  will  be  observed,  re- 
quested the  court  to  substantially  declare 
the  law  that  the  division  line,  even  though 
agreed  upon  between  Stephen  Bird  and  Wil- 
liam Keyser,  would  not  be  binding  In  this 
court  on  account  of  the  failure  of  the  testi- 
mony to  show  that  William  Keyser  had  any 
authority  from  his  wife,  Althea  Keyser,  who 
was  the  owner  of  the  land,  to  make  such 
agreement  as  to  the  division  line.  This  in- 
struction was  properly  refused  for  the  reason 
that  it  ignores  the  testimony  which  tends  to 
show  a  ratification  by  Mr&  Keyser  of  such 
agreement.  William  Sidcman  testifies  that 
after  this  agreed  line  was  run,  Mrs.  Keyser 


I  and  French  occupied  the  land  in  accordance 
with  such  agreement  The  reqjtondent  testi- 
fies that  the  Keysers  had  fenced  this  land  in 
accordance  with  the  division  line,  prl*^  to 
it  being  claimed  by  him.  Vpoa  this  state  of 
facts,  even  though  Mrs.  Keyser  did  not  ex- 
pressly authorize  her  husband  to  make  the 
agreement  to  the  division  line  between  bis 
land  and  that  of  Bird,  yet  after  the  agree- 
ment was  made,  and  the  division  line  agreed 
npon,  Mrs.  Keyser  and  her  husband  acted 
upon  it  took  charge  of  the  property  In  ac- 
cordance with  it  must  be  treated  as  a  rati- 
fication of  the  agreement  as  well  as  an  ap- 
proval of  the  results  of  it,  and  was  Just  as 
effective  In  making  it  a  Undlng  agreemoit 
upon  a  division  line  as  though  she  had  ex- 
pressly given  the  anthority  to  her  husband  to 
make  such  agreement  prior  to  its  being 
mad& 

We  will  treat  together  instmctionB  Nos.  2 
and  8  refused  by  the  court  They  treat  of 
land  claimed  by  Mr.  Merrlman,  by  reason  of 
being  accretions  attached  to  his  land  on  the 
bank  of  the  river,  and  they  declare  the  law 
to  be  that  If  these  accretions  formed  a  strip 
of  land  between  the  lands  owned  by  Stephen 
Bird  and  the  Keysers;  in  that  event  Bird  and 
Keyser  were  not  adjoining  proprietors,  and 
such  agreement  establishing  a  division  line 
between  them  was  Invalid.  The  fundamen- 
tal error  of  those  instructions  la  that  they 
undertake  in  this  proceeding  between  plain- 
tiff and  defendant  to  litigate  the  title  and 
right  of  possession  of  J.  E.  Merrlman  to 
certain  lands  in  possession  of  the  defendant 
when  Merrlman  is  not  a  party  to  the  action. 
It  is  made  manifest  from  the  testimony  in 
this  cause  that  at  the  time  the  division  line 
was  established,  that  the  Keysers  and  Bird 
were  claiming  all  these  accretions,  and 
sought  to  establish  a  division  line  as  adjoin- 
ing proprietors.  In  fact,  Mr.  Merrlman  testi- 
fies that  respondent  now  has  possession  of 
that  strip  of  land  claimed  by  him.  The  Judg- 
ment in  this  cause  can  in  no  way  affect  the 
claim  or  legal  rights  of  Merrlman  to  the  strip 
of  land  claimed  by  him,  for  the  reason  that 
he  is  no  party  to  this  proceeding.  This  con- 
troversy is  between  the  parties  to  this  ac- 
tion, and  the  question  is  as  to  their  rights  to 
the  property  in  dispute.  If  they  were  claim- 
ing these  accretions  as  adjoining  proprietors, 
and  made  and  established  a  division  line 
that  both  parties  acted  upon,  as  between 
them,  that  settle^  that  question,  and  Mr. 
Merriman's  rights  to  the  land  claimed  by 
him  can  only  be  determined  In  an  action 
where  he  is  made  a  party,  and  the  Issues  as 
to  such  rights  are  presented  for  determina- 
tion. Merriman's  claim  to  the  strip  of  land 
designated  in  the  instructions  or  its  place  of 
location,  as  between  the  parties  to  this  ac- 
tion and  upon  the  issues  presented  tn  the 
pleadings,  had  no  place  in  this  controversy 
and  the  court  properly  refused  the  Instruc- 
tions upon  that  subject 
As  to  the  establishment  ot  die  division  line 
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between  Bird  and  Keyser,  the  conclnslons  of 
the  conrt  have  ample  testimony  upon  which 
to  rest  their  correctness,  and  under  the  well 
settled  and  uniform  rulings  of  this  court  the 
findln^c  of  the  trial  conrt  upon  the  pure  ques- 
tion of  fact,  that  Is  supported  by  at  least  sub- 
stantial evidence,  should  not  be  disturbed  by 
the  appellate  court 

Finding  no  reversible  error  In  the  record 
before  ns,  the  Judgment  should  be  aflBnned, 
and  it  is  80  ordered.    All  concur. 


ODAT  T.  MEADOWS  et  aL 

{Supreme  Court  of  Missouri,  Diviaion  No.   2. 
March  6,  1906.) 

1.  HtrsBAKn  AHD  Wnra  —  Oowtraotb  —  Va- 

UDITT. 

A  contract  between  a  hoaband  and  wife, 
whereby   he   agrees   to   convey   to   her   certain 

Sroperty  in  full  satisfaction  of  all  claims  for 
ower,   alimony,  or  maintenance,  Is  valid. 
[£d.   Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  §§232,  235.] 

2.  Wirxs— DisriNOTTiSHED  raoK  Dekus. 

Deeds,  wliereby  a  husband  conveys  land 
to  his  wife  throueb  a  third  person,  reciting  that 
the  grantors  remise,  sell,  and  quitclaim  an  es- 
tate to  commence  at  the  death  of  the  husband, 
to  continue  during  the  life  of  the  wife,  were  not 
testamentary  in  character,  but  conveyed  a  vested 
interest  in  the  estate  described. 
8.  Life  Estates— ComniNCEMBnT  iw  EVtubb 
— Pabticulab  EJstate— NECBSBrrr. 

Under  Rev.  St.  1899,  §  900,  providing  that 
conveyances  of  lands,  or  of  any  estate  or  in- 
terest therein,  may  be  made  by  deed  executed 
by  any  person  having  authority  to  convey  it  or 
by  his  agent  or  attorney,  and  acknowledged  and 
recorded  aa  therein  provided,  without  any  other 
act  or  ceremony,  and  section  4596,  providing 
tliat  an  estate  of  freehold  or  of  inheritance  may 
Im  made  to  commence  in  future  by  deed  in  like 
manner  aa  by  will,  a  husband  may  convey  to 
bis  wife,  through  a  third  person,  an  estate  to 
commence  at  his  death  and  to  continue  during 
tier  life,  without  creating  any  particular  estate. 
4.  HnsBAHn  and  Wme— Contbaots— Resois- 

SION. 

Where  a  husband  and  wife  entered  into 
•  contract  whereby  he  agreed  to  convey  certain 
property  to  her  m  satisfaction  of  all  claims 
for  dower,  alimony,  or  maintenance,  the  com- 
mencement by  her  of  a  suit  for  divorce  and  ali- 
mony, in  which  he  made  no  defense,  and  judg- 
ment granting  her  alimony  other  tlian  that  pro- 
vided for  in  the  contract,  did  not  amount  to  a 
rescission  of  the  contract 

Appeal  from  Circuit  Court,  Greene  County; 
Jam»  T.  Neville,  Judge. 

Action  by  Clymena  Alice  CDay  against 
B.  F.  Meadows  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals    Reversed. 

This  cause  is  now  in  thU  court  upon  an 
appeal  from  a  judgment  in  an  action  in 
ejectment  begun  in  the  circuit  conrt  of 
Greene  county.  Mo.,  against  B.  F.  Meadows, 
the  tenant  in  possession.  Sue  I.  B.  O'Day, 
claiming  to  be  the  owner,  was  made  par^ 
defendant  on  ber  own  motion.  The  judg- 
ment In  the  Greene  county  circuit  court  was 
for  the  defendants.  The  petition  In  which 
the  cause  of  action  Is  stated  is  In  the  usual 


and  ordinary  form  of  petition  In  actions  of 
ejectment,  and  the  land  sought  to  be  recover- 
ed is  the  S.  W.  %  of  N.  B.  %  and  the  S.  H.  % 
of  N.  W.  %,  all  in  section  27,  of  township  29, 
range  22;  said  premises  being  also  known 
as  blocks  2  and  3,  In  Oklahoma  addition  to 
the  city  of  Springfield,  Mo.  The  answer  of 
Meadows  Is  In  the  ordinary  form,  admitting 
possession,  but  denying  each  and  every  oth- 
er allegation. 

To  fully  appreciate  the  questions  in  con- 
troversy In  this  proceeding,  and  in  order  to 
fully  comprehend  the  basis  of  the  relief 
granted  the  defendant,  Sue  I.  B.  O'Day,  by 
the  decree  and  judgment  in  this  cause,  It  is 
necessary  to  reproduce  her  answer,  which  is 
as  f onows : 

"Now  comes  defendant  Sue  I.  B.  O'Day, 
and  for  answer  to  plaintlflTs  petition  admits 
that  she  Is  in  possession  by  tenant  of  the  land 
described  therein,  but  denies  each  and  every 
other  allegation  In  said  petition  contained. 
Wherefore  she  prays  for  judgment  And 
further  answering,  and  for  a  separate,  dls- 
tlnctt  and  equitable  defense,  defendant  Sue 
I.  B.  O'Day  says:  That  on  the  5th  day  of 
March,  1900,  the  plaintiff  and  one  John 
O'Day  were  husband  and  wife,  and  had  sos- 
tatned  said  relation  for  a  long  time  prior 
thereto.  That  on  said  day  the  said  plaintiff 
and  her  said  husband  agreed  in  writing  upon 
a  marriage  settlement  of  all  property  rights, 
by  the  terms  of  which.  In  consideration  of  the 
conveyance  of  certain  properties  therein  de- 
scribed. Including  the  land  described  In  pe- 
tition, and  la  further  consideration  of  other 
things  of  value  to  said  plaintiff  paid,  she 
agreed  to  relinquish  all  her  marital  rights 
in  estate  of  the  said  John  O'Day,  and  In  fur- 
therance of  said  agreement  the  said  plaintiff 
and  her  said  husband  executed  the  following 
instrument:  'This  agreement,  made  and  en- 
tered Into  this  5th  day  of  March,  1900,  by 
and  between  John  O'Day,  of  the  city  of 
Springfield,  Mo.,  party  of  the  first  part,  and 
Clymena  Alice  O'Day,  his  wife,  party  of  the 
second  part  witnesseth:  That  said  parties, 
for  the  purpose  of  adjusting  and  settling 
all  questions  as  to  rights  of  property  between 
them  arising  out  of  every  matter  whatso- 
ever, agree  as  follows:  First  The  party  of 
the  first  part  agrees  to  assign  and  deliv- 
er to  said  party  of  the  second  part  certifi- 
cates for  the  full  paid  capital  stock  of  the 
Oriel  Realty  &  Construction  Company,  the 
owner  of  the  Oriel  Building,  on  the  comer 
of  Sixth  and  Locust  streets,  St  Louis,  Mo., 
amounting  to  two  hundred  thousand  dollars. 
Also  to  convey,  or  cause  to  be  conveyed,  by 
proper  deed  or  deeds  the  absolute  and  fee 
sUnple  title  to  the  south  half  of  a  tract  of 
land  In  Greene  county.  Mo.,  adjoining  the 
town  of  Springfield,  Mo.,  known  as  Park 
Place,  and  being  In  sections  26  and  27, 
township  29,  range  22,  and  the  entire  tract 
being  composed  of  the  following  described 
parcels  of  land,  to  wit:    The  Hugh  Schultz 
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land,  the  land  formerly  of  Maggie  (X  Baker 
and  bnsband,  the  Orabam  Young  tract,  the 
H.  0.  Young  tract,  the  Jarboe  tract,  and  the 
M.  0.  Vinton  tract,  said  south  half  of  said 
tract  of  land  to  be  conveyed  free  and  cleai' 
of  Incumbrance.  Also  to  convey  by  proper 
InBtrument  In  writing  a  life  estate  to  said 
party  of  the  second  part  in  the  north  bnlf 
of  said  tract  of  land  above  described, 
known  as  Park  Place,  so  long  as  said  party 
of  the  second  part  shall  live:  Provided 
that  the  party  of  the  first  part  shall  die  be- 
fore the  par^  of  the  second  part  the  fee 
simple  estate  in  said  north  half  of  aforesaid 
tract  of  land  to  remain  In  any  event  In  the 
party  of  the  first  part  The  said  party  of 
tbe  first  part  further  agrees  and  obligates 
himself  to  erect  or  cause  to  be  erected  on 
said  south  half  of  said  Park  Place,  above 
described,  a  homestead  which  shall  cost  not 
less  than  twelve  thousand  dollars  nor  more 
than  fifteen  thousand  dollars;  the  said  home 
building  to  be  commenced  at  once,  and  the 
construction  thereof  to  be  completed  as  rap- 
idly as  practicable.  The  party  of  the 
second  part  hereto,  in  consideration  of  the 
covenants  and  agreements  herein  contained 
to  be  kept  and  performed  by  the  party  of 
the  first  part,  accepts  the  property  herein 
provided  to  be  transferred  and  conveyed  to 
her  In  full  satisfaction  of  all  claims  of  any 
kind,  whether  for  dower  Interest,  alimony, 
or  maintenance,  which  she  may  have  against 
the  party  of  the  first  part,  and  waives  any 
claim  whatever  to  any  share  or  interest  in 
any  other  property,  real  or  personal,  which 
now  belongrs  to  the  party  of  the  first  part 
or  In  which  he  has  any  interest,  as  well  as 
to  any  property  or  interest  in  property 
hereafter  acquired  by  blm.  It  is  agreed  and 
understood  that  proper  deeds  and  Instru- 
ments carrying  out  this  agreement  are  to 
be  executed  and  delivered  between  the  par- 
ties hereto.  Witness  the  hands  and  seals  of 
said  parties  of  the  first  part  and  second 
part  this  5th  day  of  March,  1000.  John 
O'Day.  [Seal.]  Clymena  Alice  CKDay. 
[Seal.]' 

"That  in  execution  of  said  agreement,  and 
for  no  other  purpose  and  no  other  consider- 
ation, the  said  John  O'Day,  plalntiflT  herein, 
assigned  said  stock  in  the  Oriel  Realty  & 
Construction  Company  to  said  plaintiff,  and 
in  execution  of  said  agreement,  and  for 
no  other  purpose  and  no  other  consideration, 
the  said  John  O'Day  on  March  6,  1900,  ex- 
ecuted and  delivered  to  his  son,  A.  CL 
O'Day,  his  certain  Instrument  In  writing, 
in  which  plaintiff  herein  Joined,  which 
instrument  is  in  words  and  figures  as  fol- 
lows: 'Know  all  men  by  these  presents, 
that  we,  John  O'Day  and  Clymena  Alice 
O'Day,  his  wife,  of  the  dty  of  Springfield, 
in  tbe  county  of  Greene  and  state  of  Mis- 
souri, have  granted,  bargained,  and  sold,  and 
by  these  presents  do  grant,  bargain,  sell,  and 
convey  unto  the  said  A.  C.  O'Day  the  follow- 
ing described  tracts   and  parcels   of   land. 


situate  In  said  county  of  Greene  and  state 
of  Missouri,  that  is  to  say,  to  wit:  All  ol 
the  south  half  and  20  acres  along  the  south 
end  of  the  north  half  of  a  body  of  land  sit- 
uate in  sections  26  and  27,  township  29, 
range  22  of  said  Greene  county.  Mo.,  known 
as  Park  Place,  and  which  Park  Place  or  body 
of  land  is  made  up  of  several  tracts  or  par- 
cels of  land  acquired  by  said  John  O'Day 
by  the  following  deeds,  to  wit:  Deed  from 
Hugh  G.  Schultz  and  Emily  V.  SchultJS,  Us 
wife,  dated  March  13,  1801,  recorded  in  boirtc 
104,  at  page  167;  deed  from  William  G. 
Goodwin,  dated  April  27,  1806,  recorded  In 
book  IDO,  at  page  401;  deed  from  Maggie  C. 
Baker  and  James  Baker,  her  husband,  dated 
January  11,  1806,  recorded  in  book  153,  at 
page  215;  deed  from  Charles  Graham  Yoong, 
dated  August  5,  1890,  recorded  in  book  90,  at 
page  82  (all  of  said  books  being  of  record  in 
the  office  of  the  recorder  of  deed's  office  of 
Greene  coimty.  Mo.);  deed  from  G.  R.  Young, 
dated  September  25,  1890,  recorded  March 
10,  1891.  Also  the  tract  of  land  conveyed 
to  said  John  O'Day  by  deed  from  Henry  C. 
Yoong,  being  the  south  half  of  the  sontb 
half  of  the  southwest  quarter  of  the  north- 
west quarter  of  the  southwest  quarter,  ex- 
cept 8  acres  off  of  the  northwest  quarter  of 
tbe  same  section,  township,  and  range,  and 
which  body  of  land  above  described  con- 
stitutes what  is  designated  by  me  as  Park 
Place,  and  which  contains  between  three 
and  fonr  hundred  acres;  to  have  and  to  bold 
the  same,  with  all  the  rights,  privU^^ea,  and 
appurtenances  thereto  belcmglng,  or  in  any 
wise  appertaining  unto  the  said  A.  O.  O'Day. 
his  heirs  and  assigns  forever.  And  said 
Jobn  O'Day  and  Clymena  Alice  O'Day,  his 
wife,  in  consideration  of  tbe  sum  of  one  dol- 
lar to  them  paid  by  said  A.  O.  ODay,  hereby 
remise,  sell,  end  quitclaim  to  said  A.  C. 
O'Day  an  estate  In  all  the  north  half  of  said 
body  of  land  hereinbefore  described  (except 
tbe  twenty  acres  on  the  south  end  thereof 
hereinbefore  conveyed),  and  also  in  that 
certain  tract  or  parcel  of  land  acquired  by 
said  Jobn  O'Day  from  M.  C.  Vinton  by  deed 
dated  February  7,  1898.  which  deed  is  re- 
corded in  book  165,  at  page  434,  of  the  office 
of  the  recorder  of  deeds  of  Springfield. 
Greene  county.  Mo.,  commencing  upon  the 
death  of  the  said  John  O'Day  and  continu- 
ing so  long  as  said  Clymena  Alice  O'Day 
shall  llv&  To  have  and  to  hold  the  said 
last-created  estate  to  the  said  A.  C.  O'Day 
and  to  bis  assigns,  heirs,  executors,  and  ad- 
ministrators during  such  period  hereinbe- 
fore fixed.  In  witness  whereof  the  said  Jobn 
O'Day  and  Clymena  Alice  O'Day  have  here- 
unto set  their  hands  and  seals  this  6tfa  day 
of  March.  1900.  Jobn  O'Day.  [Seat]  Cly- 
mena Alice  O'Day.  [Seal.]* — ^whlch  Instm- 
ment  was  duly  acknowledged  before  a  notary 
public  on  said  6th  day  of  March,  1900.  and 
delivered  to  said  A.  C  O'Day,  and  tbe  same 
was  on  said  doy  duly  filed  for  record  and 
Is  recorded  In  book  179,  at  page  419,  Id  tbe 
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office  of  the  recorder  of  deeds  of  Greene 
coanty,  Mo> 

"^bat  on  the  same  day,  and  In  farther 
execDtlon  of  said  written  agreement  between 
said  John  O'Day  and  his  said  wife,  plaintiff 
herein,  and  for  no  other  pnrpoee  than  to 
effectuate  said  agreement,  and  apon  no  other 
consideration,  the  said  A.  C.  O'Day  executed 
and  delivered  to  said  plaintiff  herein,  who 
received  and  accepted  the  same  at  the  time 
as  a  compliance  with  said  agreement,  the 
following  described  instrunent  in  writing: 
'Know  all  men  by  these  presents,  that  I,  A. 
C.  O'Day,  a  single  man,  of  the  city  of  Spring- 
fleld.  In  the  county  of  Oreene  and  state  of 
Missouri,  for  and  In  consideration  of  the 
sum  of  ten  thousand  dollars,  to  me  in  hand 
paid  by  Clymena  Alice  O'Day,  of  the  same 
place,  the  receipt  of  which  Is  hereby  acknowl- 
edged, have  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain, 
sell,  and  convey  unto  the  said  Clymena  Alice 
O'Day  the  following  described  tracts  or  par- 
cels of  land  situate  In  said  county  of  Oreene 
and  state  of  Missouri,  that  Is  to  say:  All 
the  south  half  and  20  acres  along  the  south 
end  of  the  north  half  of  a  body  of  land  sit- 
uate In  sections  26  and  27  of  township  29, 
range  22  of  said  Oreene  County,  Mo.,  known 
as  Park  Place,  and  which  Park  Place  or  body 
of  land  is  made  up  of  several  tracts  of  par- 
cels of  land  acquired  by  said  John  O'Day  by 
the  following  deeds,  to  wit:  Deed  from 
Hugh  O.  Schultz  and  Bmily  Schultz,  his 
wife,  dated  March  13,  1891,  recorded  In  book 
104,  at  page  167 ;  deed  from  Wm.  0.  Qoodln, 
dated  April  27,  1886,  recorded  In  book  150, 
at  page  401 ;  deed  from  Maggie  C.  Baker  and 
James  Baker,  her  husband,  dated  January 
11,  1896,  recorded  in  book  1S3,  at  page  215; 
deed  from  Charles  Graham  Young,  dated  Au- 
gust 5,  1890,  recorded  in  book  99,  at  page  82 
(all  of  said  books  being  books  of  record  in 
the  office  of  the  recorder  of  deeds'  office  of 
Greene  coanty,  Mo.) ;  deed  from  O.  R.  Young, 
dated  September  25, 1890,  recorded  March  10, 
1891.  Also  the  tract  of  land  conveyed  to 
said  John  O'Day  by  deed  from  Henry  0. 
Young,  being  the  south  half  of  the  south 
half  of  the  southwest  quarter  of  the  north- 
west quarter  of  the  southwest  quarter,  ex- 
cept 8  acres  off  the  northwest  quarter  of  the 
same  section,  township,  and  range,  and  which 
body  of  land  above  described  constitutes 
what  Is  designated  by  me  as  Park  Place,  and 
which  contains  between  three  and  four  hun- 
dred acres.  To  have  and  to  hold  the  same 
by  Clymena  Alice  O'Day,  her  heirs  and  as- 
signs forever,  with  all  the  right,  privileges, 
and  apportenances  thereto  belonging  or  in 
any  wise  appertaining  tmto  the  said  Clymena 
Alice  O'Day,  her  heirs  and  assigns  forever. 
And  the  said  A.  C.  O'Day,  In  consideration  of 
one  dollar  to  him  In  hand  paid  by  said  Cly- 
mena Alice  O'Day,  the  receipt  of  which  Is 
hereby  acknowledged,  hereby  remise,  release, 
and  quitclaim  onto  the  said  Clymena  Alice 
O'Day  an  estate  In  all  the  north  half  of  said 


body  of  land  hereinbefore  described  (except 
the  20  acres  on  the  south  end  thereof  herein- 
before conveyed),  and  also  In  that  certain 
tract  or  parcel  of  land  acquired  by  said  John 
O'Day  from  M.  C.  Vinton  by  deed  dated  Feb- 
ruary 7,  1S98,  which  deed  Is  recorded  In 
book  165,  at  page  434,  of  the  office  of  the  re- 
corder of  deeds  of  Springfield,  Greene  county. 
Mo.,  commencing  upon  the  death  of  the  said 
John  O'Day  and  continuing  so  long  as  said 
Clymena  Alice  O'Day  shall  live.  To  have 
and  to  hold  said  last-created  estate  to  the 
said  Clymena  Alice  O'Day  for  and  daring 
her  natural  life  after  the  death  of  said  John 
O'Day.  In  witness  hereof  said  A.  C.  O'Day 
has  hereto  set  his  hand  and  seal  this  6th  day 
of  March,  1900.  A.  0.  O'Day.  [Seal.]'— which 
instrument  was  duly  acknowledged  on  said 
day  before  a  notary  public  and  delivered  to 
plaintiff,  who  accepted  the  same,  and  the 
same  was  on  said  day  filed  for  record  in  book 

179,  at  page and  the  same  was  on  said 

day  filed   for  record  and  recorded  In  book 

,  county.  Mo. 

"Defendants  say  that  whatever  title  or  es- 
tate plaintiff  acquired  of.  In,  and  to  the  land 
described  in  her  said  petition  was  acquired 
under  and  by  virtue  of  the  said  agreement 
between  her  and  her  said  husband  and  two 
Instruments  hereinbefore  described,  made  In 
execution  of  said  agreement,  and  that  she 
(plaintiff)  has  no  other  right,  title.  Interest, 
or  estate  or  color  thereof  In  any  other  manner 
or  by  any  other  means,  and  defendants  say 
that  the  land  described  In  plaintiff's  petition 
is  the  same  land  known  as  the  M.  O.  Vinton 
land,  and  is  described  in  the  said  deeds  from 
Bt  C.  Vinton  to  John  O'Day  by  the  descrip- 
tion set  forth  in  the  petition  herein.  Defend- 
ants state  that  said  agreement  and  the  in- 
struments herein  described,  made  and  deliv- 
ered In  furtherance  of  said  agreement  and  to 
effectuate  the  same,  w««  not  binding  In  law 
or  equity  (m  the  said  Clymena  Alice  O'Day 
on  account  of  the  marital  relation  then  sub- 
sisting between  her  and  said  O'Day,  and  by 
reason  of  the  premises  she  had  the  right  to 
rescind  and  repudiate  the  same.  And  the  de- 
fendants say  that  on  the  31st  day  of  August, 
1900,  she  did  repudiate  said  agreement  and 
instnmtents  made  In  execution  of  said  agree- 
ment, by  then  and  therein  express  contra- 
vention of  the  terms  of  said  agreement,  that 
she  would  accept  the  same  In  full  satisfaction 
of  all  claims  of  any  kind,  whether  for  dower 
Interest,  alimony,  or  maintenance,  file  a  bill 
for  divorce  In  the  circuit  court  of  Greene 
county,  Mo.,  praying  a  divorce  for  certain 
causes  therein  alleged,  and  in  said  bill 
claimed  alimony  out  of  the  estate  of  said 
John  O'Day,  as  appears  from  the  following 
allegation  In  said  petition  contained,  to  wit : 
'Plaintiff  further  states  that  the  defendant  Is 
seised  and  possessed  of  real  and  personal  es- 
tate and  money  of  great  value,  but  the  exact 
value  Is  to  plaintiff  unknown.  Wherefore 
plaintiff  prays  to  be  divorced  from  the  bonds 
of  matrimony,  contracted  as  aforesaid  with 
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defendant ;  that  the  conrt  will  adjudge  to  her 
snpport  and  maintenance  ont  of  the  property 
of  said  defendant  as  the  nature  of  the  cause 
and  the  circumstances  of  the  parties  may  re- 
quire; and  that  the  court  will  make  such 
further  orders  and  Judgments  from  time  to 
time  touching  the  premises  as  may  be  meet 
and  proper.' 

"Defendants  further  say  that  on  the  trial 
of  said  cause  Judgment  was  rendered  for  said 
plaintiff,  and  other  and  different  property 
than  that  described  In  said  article  of  settle- 
ment and  said  instruments  made  to  effect- 
uate the  same,  and  by  different  limitations 
were  set  aside,  assigned,  transferred,  convey- 
ed, and  ordered  to  be  so  set  aside,  assigned, 
transferred,  and  conveyed  to  this  plaintiff; 
but  the  property  described  in  plaintiff's  peti- 
tion was  not  set  aside  to  or  ordered  to  be  con- 
veyed to  said  plaintiff,  but  was  expressly 
excepted  and  reserved  from  the  said  decree, 
all  of  which  Is  In  words  as  follows:  'And 
it  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  defendant  pay  to 
the  plaintiff  by  way  of  alimony  the  sum  of 
twenty  four  thousand  dollars  ($24,000).  Also 
that  he  transfer  and  deliver  to  her  certifi- 
cates for  the  full  paid  capital  stock  of  the 
Oriel  Realty  &  Construction  Company,  being 
the  owner  of  the  Oriel  Building  on  the  south- 
east comer  of  Sixth  and  Locust  streets,  in  the 
city  of  St  Louis  and  state  of  Missouri, 
amounting  to  two  hundred  thousand  dollars 
($200,000).  Also  that  he  convey  or  cause  to  be 
wmveyed  by  proper  deed  or  deeds  to  her  abso- 
lutely, and  in  fee  simple  title  to  the  following 
described  real  estate  lying  and  being  situated 
in  the  county  of  Greene,  state  of  Missouri,  free 
and  clear  from  any  and  all  Hens  or  incumbran- 
ces of  any  kind  whatsoever,  save  and  except 
the  taxes  now  due  or  to  become  due  on  said 
property  for  the  year  A.  D.  1900  and  there- 
after, to  wit:  The  south  half  of  the  southeast 
quarter  of  the  northeast  quarter  of  section 
27,  except  8  acres  In  the  northwest  corner 
thereof  heretofore  sold  to  one  Clark;  also 
2^  acres  off  the  south  end  of  the  west  half  of 
the  northwest  quarter  of  section  26 ;  also  the 
east  half  of  the  southeast  quarter  of  section 
27;  also  the  west  half  of  the  southwest 
quarter  of  section  26,  all  the  above  described 
real  estate  lying  and  being  situate  In  township 
29,  range  22,  and  containing  ail  of  the  tract 
known  as  Park  Place,  save  and  except  blocks 
two  and'  three  of  Oklahoma  addition.  Also 
that  defendant  assign,  transfer,  and  deliver 
to  the  plaintiff  all  of  the  live  stock,  tools. 
Implements,  farm  machinery,  carriages,  bug- 
gies, harness,  and  all  other  vehicles  now  be- 
longing to  him,  and  also  all  the  household 
and  kitchen  furniture,  bric-a-brac,  tableware, 
ornaments,  library,  and  other  goods  and 
personal  property  now  on  or  about  the  afore- 
said Park  Place,  as  well  as  all  household 
goods  now  In  storage  In  the  city  of  Spring- 
field, or  elsewhere  and  now  or  formerly  used 
vy  said  parties ;  said  real  and  personal  prop- 
erty, when  80  delivered  and  conveyed  to  plain- 


tiff by  defendant  to  be  In  lien  of  her  right  of 
dower  in  the  defendant's  real  estate  wherever 
situate  and  all  personal  property  said  defend- 
ant now  possesses  or  may  hereafter  possess.' 

"And  defendants  say  that  said  decree  and 
the  orders  of  the  court  so  made  were  fully 
complied  with  by  said  John  O'Day,  and  the 
property  therein  described  in  satisfaction  of 
said  decree  was  at  and  before  the  filing  of 
this  suit  duly  assigned,  transferred,  set  over, 
and  conveyed  to  plaintiff  herein.  And  de- 
fendants say  that  the  land  above  excepted 
from  the  terms  and  force  of  said  decree,  to 
wit  blocks  2  and  8  of  Oklahoma  addition  to 
Springfield,  Mo.,  Is  the  land  described  In 
plaintiff's  petition  herein  and  is  otherwise 
known  as  the  M.  C.  Vinton  tract  and  Is 
Icnown  as  the  southeast  quarter  of  the  north- 
west quarter  of  section  27,  township  29, 
range  22.  Defendants  say  that  by  reason  of 
the  premises  the  interest  if  any  was  acquired 
by  said  plaintiff  in  the  land  in  petition  de- 
scrlljea,  became  in  equity  and  good  conscience 
invested  in  the  said  John  O'Day,  and  that 
said  suit  for  divorce  and  said  decree  for 
alimony  in  equity  avoided  and  was  a  rescis- 
sion of  said  agreement  and  Instruments,  had 
no  force  or  effect  In  law  or  equity  to  bind  the 
plaintiff  herein  on  account  of  her  relation- 
ship to  said  O'Day,  and  because  the  filing 
of  said  divorce  suit  and  the  decree  made 
therein  was  on  the  part  of  said  plaintiff  a 
rescission  of  said  agreement  and  instruments. 
And  defendants  further  say  that  under  said 
agreement  and  said  instruments  no  legal  or 
equitable  estate  passed  to  plaintiff  herein. 
but  had  the  effect  only  to  cloud  the  title  of 
said  John  O'Day. 

"Defendant  further  states  that  said  John 

O'Day  departed  this  life  on  the  day 

of ,  1901,  and  by  reason  of  the  pronlses 

died  equitably  and  legally  seised  of  the  fee 
In  said  land.  And  defendants  state  that  by 
his  last  will  and  testament  duly  subscribed 
and  witnessed  as  required  by  law,  and  duly 
proven  and  admitted  to  probate  by  and  in  the 
probate  court  of  Greene  county.  Mo.,  he,  the 
said  John  O'Day,  devised  the  said  land  in 
plaintiff's  petition  descriljed  to  this  defendant 
Sue  I.  B.  O'Day,  who  Is  his  widow,  and  she 
Is  now  I^ally  and  equitably  seised  of  the 
fee  in  said  land,  and  Is  now  In  possession 
thereof,  and  has  been  In  possession  thereof 
continuously  since  the  date  of  entry  mention- 
ed In  plaintiff's  petition,  and  admits  that  the 
reasonable  rental  value  of  said  land  is  two 
hundred  and  fifty  dollars.  Defendant  Sue 
I.  B.  O'Day  says  that  by  reason  of  the  prem- 
ises the  said  agreement  between  pltflntlff 
herein  and  said  John  O'Day,  and  the  instru- 
ments herein  described  from  John  O'Day  and 
Clymena  Alice  O'Day  to  A.  O.  O'Day,  and 
from  A.  C.  O'Day  to  plaintiff  herein,  ar« 
clouds  upon  the  title  of  said  defendant  Sue 
I.  B.  O'Day,  who  in  law  and  In  equity  and 
good  conscience  Is  the  absolute  owner  In  ree 
of  said  land.  But  defendant  states  that  she 
is  remediless  at  law.    Wherefore  «be  prays 
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that  said  agreement  be  canceled,  set  aalde^ 
and  for  naugbt  beld,  and  that  said  Instrument 
from  said  plaintiff  and  Jotm  (^Day  to  said  A. 
C.  (yDajr,  and  said  instrument  from  said  A. 
G.  O'Day  to  plaintiff  bereln,  be  set  aside, 
canceled,  and  for  naugbt  beld,  and  that  all 
rights,  if  anr,  acquired  by  said  plaintiff  there- 
under, whether  held  by  this  court  to  be  legal, 
equitable,  or  colorable,  be  devested,  and  that 
the  same  be  vested  in  this  defendant  Sue  I. 
B.  O'Day.  And  she  further  prays  for  such 
other  and  further  relief  as  to  this  court  may 
seem  proper,  and  for  her  costs  herein  ex- 
pended." 

To  this  answer  plaintiff  filed  the  following 
replication:  ."Comes  now  the  plaintiff,  and 
for  reply  to  the  separate  equitable  defense  of 
the  defendant  Sue  I.  B.  O'Day,  bereln,  de- 
nies each  and  every  allegation  in  said  an- 
swer and  defense  contained,  except  such 
allegations  as  are  hereinafter  expressly  ad- 
mitted to  be  true.  Admits  that  on  the  6th 
of  March,  1900,  John  O'Day,  deceased,  and 
the  plaintiff,  executed  to  the  son  of  said 
John  O'Day  the  Instrument  set  out  in  said 
answer,  and  that  said  deed  so  set  forth 
is  a  true  and  correct  copy  of  said  deed  from 
John  O'Day  and  plaintiff  to  said  A.  C.  O'Day. 
Admits  that  on  the  same  day  the  said  A.  O. 
O'Day  executed  to  the  plali\tlff  the  deed  set 
forth  In  said  answer  from  said  A.  C.  O'Day  to 
plaintiff,  and  that  both  of  said  deeds  were 
duly  executed,  delivered,  and  recorded  as 
set  forth  In  said  answer.  Admits  that  de- 
fendants have  been  continuously  in  posses- 
sion of  the  premises  sued  for  since  the  date 
of  the  entry  alleged  In  plaintiff's  petition, 
and  that  the  value  of  the  rents  and  profits 
of  said  premises  Is  two  hundred  and  fifty 
dollars  per  annum,  or  twenty  and  ten-twelfths 
dollars  per  month.  Admits  that  the  prem- 
ises sued  for  are  thepremlsesdescrlbed  in  the 
Vinton  deed  referred  to  in  the  above-mention- 
ed deeds,  and  are  also  described  as  blocks  2 
and  3,  Oklahoma  addition  to  the  city  of 
Springfield,  Mo.  Admits  that  after  the  ex- 
ecution of  said  deeds  the  plaintiff  instituted 
a  suit  for  divorce  against  the  said  John 
O'Day,  and  in  said  suit  that  she  was  awarded 
a  decree  of  divorce  from  the  defendant  there-  i 
in,  and  awarded  alimony  by  the  terms  of 
said  decree.  Plaintiff  states  further  that 
prior  to  said  decree  of  divorce  and  award  of 
alimony  therein  the  plaintiff  herein  made 
claim  to  all  the  property  which  was  awarded 
to  her  by  said  decree,  and  that  ber  said  claim 
was  confirmed  by  said  decree  of  alimony, 
and  that,  by  the  said  decree  and  the  awards 
therein  contained,  all  equities  or  alleged 
equities  sought  to  be  Invoked  by  the  defend- 
ants herein  were  adjudicated  in  favor  of  the 
plaintiff,  and  ail  property  rights  that  were 
in  issue  or  that  conld  have  been  in  Issue 
were  forever  settled  and  determined.  Where- 
fore the  plaintiff  prays  that  defendants  be 
denied  all  eq:uitable  relief  herein,  and  that 
she  have  and  recover  Judgment  as  herein- 
before prayed." 
92  S.W.— il 


The  cause  was  tried  by  the  court  wldiout 
the  aid  of  a  Jury,  and  the  evidence  was  sub- 
stantially as  follows:  It  is  admitted  that 
John  O'Day  is  the  common  source  of  title; 
that  O'Day  departed  this  life  prior  to  Au- 
gust 9,  1901,  the  alleged  date  of  disseisin. 
The  plaintiff  read  in  evidence  the  deed  from 
John  O'Day  and  Clymena  Alice  O'Day,  his 
wife,  to  A;  0.  O'Day,  dated  March  6,  1900^ 
whicb  is  fully  set  forth  in  the  answer  of  Sue 
I.  B.  O'Day.  Plaintiffs  then  offered  in  evi- 
dence a  deed  from  A.  C.  O'Day  to  Clymena 
Alice  O'Day  (plaintiff  herein)  dated  the  same 
day,  March  6,  1900,  conveying  the  same  land, 
and  the  deed  contained  the  same  language  as 
contained  in  deed  to  A.  C.  O'Day  defining  the 
estate  conveyed.  It  was  admitted  ttrnt  the 
premises  described  in  the  said  two  deeds  and 
known  as  the  Vinton  tract  and  which  passed 
by  deed  from  M.  C.  Vinton  to  John  O'Day, 
dated  February  7,  1898,  and  recorded  in 
book  165,  at  page  434,  are  the  same  premises 
that  are  sued  for  herein,  and  that  said  prem- 
ises are  also  described  as  blocks  2  and  3 
of  Oklahoma  addition  to  Springfield,  Mo. 
It  was  also  admitted  that  the  defendants  are 
in  the  possession  of  the  premises  sued  for, 
and  that  they  have  been  in  the  possession  of 
the  same  since  August  9,  1901.  And  It  was 
further  admitted  that  the  rental  value  of  the 
rents  and  profits  of  said  premises  is  $250 
per  annum.  The  plaintiff  here  rested  her 
case. 

The  defendants  then,  to  sustain  the  issues 
on  their  behalf,  introduced  evidence  as  fol- 
lows: It  is  admitted  that  the  defendant  Sue 
I.  B.  O'Day  is  the  widow  of  John  O'Day,  de- 
ceased, who  is  admitted  to  be  the  common 
source  of  title.  The  defendants  then  offered 
in  evidence  the  last  will  of  John  O'Day,  de- 
ceased, which  was  admitted  to  have  been 
duly  executed  and  properly  probated,  and 
which  will,  amongst  other  devises,  purports 
to  devise  to  the  defendant  Sue  I.  B.  O'Day, 
in  fee  simple,  the  property  in  controversy; 
objection  being  made  to  the  competency, 
relevancy,  materiality  of  said  testimony,  the 
exception  being  saved  to  the  action  of  the 
court  in  overmliug  said  objection.  Defend- 
ant then  offered  in  evidence  an  agreement 
between  John  O'Day  and  Clymena  Alice 
O'Day,  dated  March  5,  1900,  which  agre*- 
ment  is  set  out  in  the  answer  of  defend- 
ants. The  agreement  as  pleaded  differs 
from  the  agreement  read  in  evidence  in  this: 
That  the  agreement  contains  the  following, 
which  was  not  set  forth  in  the  agreement 
pleaded:  "The  party  of  the  first  part  fur- 
ther agrees  to  and  does  hereby  sell,  assign, 
and  transfer  to  the  party  of  the  second  part 
the  horses  now  on  said  Park  Place,  known 
as  Elite,  Echo,.  Juno,  Ben,  Lalab,  Booic,  and 
Zephyr,  which  together  with  their  produce 
shall  belong  absolutely  to  the  party  of  the 
second  part;  also  one-half  of  all  the  cows, 
sheep  and  hogs  on  said  Park  Place.  It  is  fur- 
ther agreed  and  understood  that  all  the  car- 
riages, buggies,  and  other  vehlclea  belonging 
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to  the  party  of  the  flrat  part,  and  also  all  the 
household  and  kitchen  furniture,  bric-a-t»rac, 
tableware,  ornaments,  library,  and  other 
goods  and  personal  property  In  and  abont 
said  Park  Place  or  which  was  heretofore 
used  therein  and  thereupon  shall  be  used 
and  belong  jointly  to  the  parties  of  the  first 
and  second  part  so  long  as  they  both  shall 
live,  and  on  the  death  of  either  the  survivor 
shall  have  the  absolute  title  to  the  same." 
Defendants  then  offered  In  evidence  a  de- 
cree of  divorce  rendered  on  the  10th  day  of 
September,  1900,  In  favor  of  the  plaintiff 
herein,  Clymena  Alice  O'Day,  against  John 
O'Day,  the  substance  of  which  decree  Is  set 
out  In  the  answer  of  defendant  Sue  I.  B. 
O'Day.  The  defendants  then  offered  in  evi- 
dence, first,  a  deed  from  John  O'Day  to  B. 
W.  Banister,  dated  August  26, 1900,  and,  sec- 
ond, a  deed  from  B.  W.  Banister  to  the 
plaintiff,  Clymena  Alice  O'Day,  dated  Sep- 
tember 15,  1900,  both  of  which  deeds  were 
duly  acknowledged  and  recorded.  It  is  un- 
necessary to  reproduce  the  contents  of  them 
here,  but  it  will  suffice  to  say  that  they  were 
deeds  transferring  the  property  In  compli- 
ance with  an  order  of  the  court  as  set  forth 
In  the  decree  for  divorce.  Defendants  then 
offered  in  evidence  the  petition  in  the  action 
for  divorce  wherein  Clymena  Alice  O'Day 
was  plaintiff  and  John  O'Day  was  defendant. 
There  is  no  necessity  for  reproducing  the 
contents  of  that  petition. 

The  cause  being  submitted  upon  the  evi- 
dence as  here  indicated,  the  court  rendered 
and  entered  of  record  the  following  judgment 
and  decree :  "Now  at  this  day  comes  on  this 
cause  to  be  heard,  both  parties  appearing 
In  person  and  by  attorney,  and  the  court 
doth  proceed  by  consent  and  agreement  of 
the  parties  to  a  trial  of  this  cause,  and  all 
and  singular  the  premises  being  seen,  heard, 
and  fully  understood,  the  court  doth  find  that 
the  plaintiff  and  John  O'Day  were  on  the 
6tb  day  of  March,  1900,  husband  and  wife 
and  had  sustained  such  relation  for  a  long 
time  prior  thereto.  That  on  said  day  the 
plaintiff  and  the  said  husband  entered  Into 
an  agreement  in  writing  by  the  terms  of 
which  said  husband,  John  O'Day,  agreed  to 
convey  unto  said  plaintiff  certain  real  estate 
therein  mentioned,  and  including  an  agree- 
ment to  convey  to  plaintiff  the  land  In  peti- 
tion described,  during  the  natural  life  of  said 
plaintiff;  that  pursuant  to  said  agreement  the 
said  plaintiff  and  her  said  husband  conveyed 
the  land  described  in  plaintiff's  petition  to  one 
A.  C.  O'Day,  to  have  and  to  hold  to  the  said 
A.  C.  O'Day  an  estate  therein  commencing 
upon  the  death  of  the  said  John  O'Day,  and 
to  continue  during  the  life  of  said  plaintiff; 
and  that  in  further  execution  of  said  agree- 
moit,  and  on  the  said  day,  the  said  A.  C. 
O'Day  by  his  deed,  duly  acknowledged  and 
delivered,  conveyed  all  the  real  estate  in  said 
last  deed  described,  including  the  land  de- 
scribed In  plaintiff's  petition,  to  this  plaintiff, 
and  conv^ed  said  land  plaintiff's  petition 


described  to  the  plaintiff  herein,  to  have  and 
to  hold  an  estate  therein  oonmienclng  upon 
the  death  of  the  said  John  O'Day  and  eon- 
tinulng  80  long  as  plaintiff  herein  shall  Uv& 
The  court  doth  further  find  that  plaintiff 
herein  accepted  and  received  said  deed  and 
conveyance  at  the  time  as  a  full  execution 
of  and  compliance  with  said  agreement  and 
accepted  and  received  the  same  In  full  of 
all  marital  rights  and  claims  in  the  estate 
of  the  said  John  O'Day,  real  and  perswial. 
Including  dower  interest,  alimony,  and  main- 
tenance, as  in  said  agreement  it  was  agreed 
she  would.  The  court  furth»  finds  that  after- 
wards, in  direct  contravention  of  the  terms  of 
said  agn^eement,  and  of  the  deeds  executed 
pursuant  thereto,  she  (the  plaintiff)  filed  In 
the  circuit  court  of  Qreene  county.  Mo.,  her 
petition  for  divorce  from  the  bonds  of  mat- 
rimony subsisting  between  plaintiff  herein 
and  said  John  O'Day,  and  in  said  petition, 
in  contravention  of  the  terms  of  her  said 
agreement,  prayed  the  court  to  award  her 
alimony  In  the  estate  of  the  said  John  O'Day. 
The  court  doth  further  find  that  upon  the 
trial  of  said  cause  judgment  was  roidered 
for  said  plaintiff  therein,  and  other  and  dif- 
ferent property  than  In  said  deeds  to  plain- 
tiff contained  and  described  In  said  agree- 
ment (as  well  as  some  of  the  same  property 
therein  described),  and  by  different  limita- 
tions, was  awarded  to  plaintiff  herein  as  ali- 
mony and  in  full  satisfaction  of  her  marital 
rights  in  the  estate  of  the  said  John  O'Day. 
The  court  further  finds  that  the  property  In 
plaintiff's  petition  described  was  by  express 
terms  excepted  from  said  decree.  And  the 
court  doth  find  that  the  bringing  of  said  di- 
vorce suit,  and  the  judgment  and  decree 
therein  rendered,  is  an  express  repudiation 
and  rescission  on  the  part  of  the  plaintiff 
herein  of  the  said  agreement  and  the  deeds 
made  pursuant  thereto  and  in  execution  there- 
of. And  the  court  doth  further  find  that 
John  O'Day  in  all  matters  compiled  with  the 
conditions  of  said  decree,  and  assigned  and 
transferred  to  plaintiff  herein  all  the  property 
and  money  in  said  decree  specified,  and  con- 
veyed by  proper  deeds  to  said  plaintiff  all 
of  the  real  estate  described  In  said  decree, 
excepting,  however,  the  land  described  in 
plaintiff's  petition.  The  conrt  doth  further 
find  that  the  only  Interest  claimed  by  said 
plaintiff  In  said  lands  is  based  upon  said 
agreement  and  deeds  made  in  execution  there- 
of. And  the  court  doth  further  find  that 
John  O'Dny  by  his  Inst  will  devised  the  land 
described  in  plaintiff's  petition  to  the  de- 
fendant. Sue  I.  B.  O'Day.  Wherefore,  all 
and  singular  premises  being  seen,  heard,  and 
fully  tmderstood,  the  court  doth  order,  decree, 
and  adjudge  that  the  said  agreement  so  made 
and  entered  into  by  and  between  plaintiff 
herein  and  her  then  husband,  John  O'Day, 
be  canceled,  set  aside,  and  for  naught  held; 
that  the  deed  of  Clymena  Alice  O'Day  and 
her  then  husband,  John  O'Day,  conveying  the 
land  described  in  plalntUTs  petition  to  A.  C 
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O'Day  (which  deed  is  recorded  In  the  office 
of  the  recorder  of  deeds  for  Greene  county, 
Mo.,  In  book  179.  at  page  416),  be  canceled, 
set  aside,  and  for  naught  held;  and  that  the 
deed  of  said  A.  C.  O'Day,  conveying  the  land 
described  In  plaintiff's  petition  to  plalntUf 
herein,  Clymena  Alice  O'  Day  (which  deed  Is 
recorded  In  the  office  of  the  recorder  of  deeds 
tar  Greene  county.  Mo.,  In  book  179,  at  page 
418),  be  canceled,  set  aside,  and  for  naught 
held,  and  that  all  the  right,  title,  interest,  and 
estate  and  color  of  title  claimed  or  owned  by 
the  said  Clymena  Alice  O'Day  of.  In,  and  to 
the  following  land,  to  wit,  the  S.  W.  \i  of  the 
N.  B.  %  and  the  S.  B.  %  of  the  N.  W.  % 
of  section  27,  township  29,  range  22,  In  Greene 
county.  Mo.,  also  known  and  described  as 
blocks  2  and  3  of  Oklahoma  addition  to 
Springfield,  Mo.,  be  and  the  same  is  hereby 
(llyested  from  and  out  of  the  said  Clymena 
Alice  O'Day,  and  that  the  full  legal  and 
equitable  title  thereto  be,  and  the  same  Is  here- 
by, vested  In  fee  In  the  defendant.  Sue  L  B. 
O'Day,  and  that  defendants  recover  their 
costs  herein  from  plaiutlS,  for  which  ex- 
ecution may  issue." 

Motions  for  new  trial  and  in  arrest  of 
Judgment  were  timely  filed  and  by  the  court 
overroled.  From  this  Judgment  plaintiff  in 
proper  time  and  form  prosecuted  her  appeal 
to  tills  court,  and  the  record  is  now  before 
us  for  consideration. 

T.  A.  Sherwood  and  Henry  O.  Young,  for 
appellant  Delan^  &  Delaney,  for  reepond- 
enta. 

FOX,  X  (after  stating  the  facts).  The 
record  before  us  fully  discloses  the  proposi- 
tions upon  which  it  is  sought  to  maintain  the 
Judgment  and  decree  rendered  in  this  cause 
by  the  trial  court:  (1)  It  Is  Insisted  by 
respondent  that  the  agreement  between  John 
O'Day  and  his  wife,  the  plaintiff  in  this 
cause,  was  invalid  and  not  binding  on  the 
wife  according  to  the  rules  of  the  common  law; 
and.  In  fact,  that  it  was  not  a  contract  at  all, 
as  it  lacked  mutuality.  It  is  also  insisted 
that  this  contract  was  voidable  at  the  election 
of  the  plaintiff,  Clymena  Alice  O'Day,  and 
some  act  on  her  part  or  acquiescence  on  her 
part  after  she  become  discovert  was  neces- 
sary before  the  agreement  could  be  dignified 
as  a  contract  (2)  It  is  insisted  by  reEqpond- 
ents  that  the  conveyance  from  John  O'Day 
and  wife  to  A.  C.  O'Day,  being  the  deed 
upon  which  this  plaintiff  must  base  her  right 
to  recover,  does  not  pass  a  legal  title  sufficient 
to  maintain  ejectment:  First  Because  the 
paper  is  testamentary  In  its  nature.  Second. 
It  attempts  by  deed  to  create  a  freehold  estate 
in  futnro;  that  Is,  a  contingent  estate  pur 
autre  vie  without  creating  at  the  same  time 
and  by  the  same  deed  or  Instrument  a  par- 
ticular estate  to  support  it.  (3)  It  Is  earnest- 
ly contended  that  the  action  of  plaintiff  for 
divorce.  In  which  she  made  claim  to  alimony, 
was  a  direct  reiradiatlon  of  the  agreement  be- 


tween John  O'Day  and  the  plaintiff,  and  of 
the  deeds  made  pursuant  thereto,  and  that 
such  conduct  on  her  part  operated  as  a 
rescission  and  cancellation  of  the  deeds  con- 
veying the  property  in  dispute  to  plaintiff. 
We  will  treat  the  propositions  In  the  order 
as  above  designated. 

1.  Upon  the  first  proposition,  as  to  the 
validity  of  the  contract  between  John  O'Day 
and  this  plaintiff  during  coverture,  It  is  suffi- 
cient to  say  that  in  view  of  the  conclusions 
reached  In  the  recent  case  of  Rice,  Stlx  &  Co. 
V.  Sally,  170  Mo.  107,  76  S.  W.  398,  that  is  no 
longer  an  opoi  question  in  tills  state.  That 
case  was  decided  by  court  in  banc,  and  the 
conclusions  reached  upon  the  question  in- 
volved in  the  first  proposition  were  fully 
concurred  In  by  the  entire  court  The  ques- 
tion as  to  the  validity  of  contracts  between 
husband  and  wife  Is  fully  covered  in  that 
case.  All  of  the  authorities  in  this  state,  as 
well  as  those  treating  of  the  subject  In  other 
Jurisdictions,  were  discussed  and  fully  re- 
viewed, and  the  conclusions  of  the  court  upon 
the  subject  in  hand  were  thus  announced: 
"After  a  careful  consideration,  we  are  of 
the  opinion  that  the  Intention  of  our  Legis- 
lature was  to  remove  the  disabilities  under 
which  a  married  woman  labored  at  common 
law,  so  as  to  permit  her  to  contract  and  be 
contracted  with,  sue  or  be  sued,  and  that 
the  language  used,  being  entirely  without  ex- 
ception, Is  broad  enough  to  permit  her  to  con- 
tract with  her  husband,  and  that  her  contract 
with  him  will  be  enforced  at  law.  Just  as 
if  she  had  contracted  with  third  persons; 
and  this  we  think  is  the  weight  of  Judicial 
opinion  in  other  states  where  statutes  no 
broader  than  ours  have  been  construed." 
Rice,  Stlx  &  Co.  V.  Bally,  176  Mo.  107,  76  8. 
W.  398 ;  Bank  v.  Hageluken,  165  Mo.  443,  65 
8.  W.  728,  88  Am.  St  Rep.  434.  FoUowing 
the  doctrine  as  announced  in  that  case, 
£t  must  be  held  that  John  O'Day  and  the 
plaintiff  In  this  cose,  during  coverture  as 
husband  and  wife,  had  the  full  power  and 
authority  under  the  statute,  as  to  their 
property  rights,  to  contract  with  each  other, 
and  such  contract  will  be  enforced  at  Jaw 
Just  as  if  she  had  contracted  with  third 
persons. 

2.  This  brings  us  to  the  consideration 
of  the  second  proposition,  which  In  our 
opinion  Is  the  most  serious  question  Involved 
in  this  record.  Upon  this  proposition  It  is 
urged  by  counsel  for  respondent  that  the 
deed  from  John  O'Day  and  wife  to  A.  C. 
O'Day,  upon  which  plalntUTs  right  of  re- 
covery .must  be  predicated,  is  testamentary 
In  its  nature  and  therefore  Insufficient  to 
pass  the  legal  title  to  the  premises  therein 
conveyed.  The  terms  of  the  deed  to  which 
this  challenge  of  sufficiency  to  pass  the 
title  Is  directed  are  as  follows:  "And  said 
John  O'Day  and  Clymena  Alice  O'Day,  his 
wife.  In  consideration  of  the  sum  of  one 
dollar  to  them  in  hand  paid  by  said  A.  C. 
O'Day,  hereby  remise^   sell   and   quitclaim 
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to  said  ▲.  C.  O'Vtij  an  estate  In  all  tbe 
north  half  of  aald  body  of  land  hereinbefore 
described  (except  the  20  acres  thereof  on 
tbe  south  end  thereof  hereinbefore  conveyed) , 
and  also  In  that  certain  tract  or  parcel  of 
land  acquired  by  said  John  O'Bay  from  M. 
O.  Vinton  by  deed  dated  February  7,  1898, 
and  which  deed  Is  recorded  in  bools  165,  at 
page  434,  in  the  office  of  the  recorder  of 
deeds,  Springfield,  Greene  county.  Mo.,  com- 
mencing upon  the  death  of  the  said  John 
O'Day  and  continuing  so  long  as  the  said 
Clymena  Alice  O'Day  shall  llva  To  have 
and  to  hold  said  last-created  estate  to  the 
said  A.  C.  O'Day  and  to  his  assigns,  heirs, 
executors,  and  administrators  during  said 
period  hereinbefore  fixed.  In  witness  whereof 
the  said  John  O'Day  and  Clymena  Alice  O'Day 
have  hereunto  set  their  hands  and  seals  this 
eth  day  of  March,  1900."  The  record  dis- 
closes that  this  deed  was  executed  by  John 
O'Day  and  this  plaintiff,  who  was  at  that 
time  his  wife,  duly  acknowledged  and  de- 
livered to  tbe  grantee  In  that  deed,  A.  G. 
O'Day,  who  caused  tbe  same  to  be  placed 
of  record,  and  that  subsequently  A.  C.  O'Day, 
in  substantially  the  same  terms,  conveyed  the 
property  In  dispnte  to  this  plaintiff,  which 
deed  was  duly  and  properly  acknowledged 
l)efore  a  notary  public  and  duly  recorded 
in  the  recorder's  office  of  Greene  county.  Mo. 
It  is  apparent  from  the  terms  of  this  deed 
that  John  O'Day  intended  and  undertook  to 
carve  out  of  the  land  embraced  in  that 
deed  a  life  estate;  that  Is,  an  estate  to  con- 
tinue so  long  as  his  wife,  this  plaintiff, 
should  live,  which  in  our  opinion,  under  the 
laws  of  this  state,  he  bad  the  right  to  do. 

It  Is  ably  argued  by  counsel  for  respond- 
ente  that  this  Instrument  was  simply 
testamentary  in  Its  nature  and  was  not 
in  fact  a  deed,  and  that  no  rights  vested  In 
plaintiff  until  after  the  death  of  John  O'Day; 
hence  tbe  instrument  amounted  to  nothing 
more  than  a  will  and  was  insufficient  to 
pass  such  legal  title  as  would  maintain 
ejectment  The  grantor  and  grantee  In  this 
deed  were  capable  of  contracting,  and  the 
terms  used  were  those  usually  employed  in  a 
qnitelaim  deed,  stating  that  "in  consideration 
•  •  *  we  hereby  remise,  sell  and  quit- 
claim to  said  A.  C.  O'Day  an  estate  in  the 
land  in  controversy,"  coupled  with  the 
designation  of  the  time  when  the  posses- 
sion and  enjoyment  of  such  estate  should 
commence,  which  was  "upon  tbe  death  of 
tbe  said  John  O'Day  and  continuing  so 
long  as  the  said  Clymena  Alice  O'Day  shall 
live."  Then  follows  tbe  concluding  clause  of 
that  Instrument,  which  fully  recognizes 
that  the  deed  was  operative  and  effective 
upon  its  execution  and  delivery,  then  and 
there  fixing  the  rights  of  the  grantee  in 
respect  to  such  property,  and  that  an  estate 
had  \)eeu  created  by  the  terms  of  the  instru- 
ment, which  says:  "To  have  and  to  hold 
said  last-created  estate  to  the  said  A.  C. 
O'Day  and  to  his  assigns,  heirs,  executors. 


and  administrators  daring  said  period  here- 
inbefore fixed."  The  insistence  of  counsel 
for  respondents  that  this  deed  was  tes- 
tamentary in  its  nature  leads  us  to  the  inqui- 
ry as  to  what  are  the  essential  characteristics 
of  snch  Instrumente.  The  marks  of  an 
instrument  testamentary  in  ite  character  are 
nowhere  more  clearly  stated  than  in  Nichols 
V.  Emery,  109  Cal.,  loc.  cit.  329,  41  Pac.  1091, 
50  Am.  St.  Rep.  43,  where  It  was  said:  "The 
essential  characteristic  of  an  instrument 
testamentary  in  its  nature  is  that  it  op- 
erates only  upon,  and  by  reason  of,  the  death 
of  the  maker.  Up  to  that  time  It  Is 
ambulatory.  By  Its  execution  tbe  maker 
has  parted  with  no  rights,  and  divested  him- 
self of  no  modicum  of  his  estate;  and,  per 
contra,  no  rights  have  accrued  to,  and  no 
estate  has  vested  In,  any  other  person.  The 
death  of  the  maker  establishes  for  tae  first 
time  the  character  of  the  instrument  It  at 
once  ceases  to  be  ambulatory.  It  acqnlres 
a  fixed  status  and  operates  as  a  conveyance 
of  title.  Ita  admission  to  probate  is  merely  a 
judicial  declaration  of  that  status."  In  that 
same  case  it  was  expressly  pointed  out  that 
it  was  Important  to  note  the  distinction  be- 
tween tbe  interest  transferred  and  tbe 
enjoyment  of  that  Interest  As  in  the  case 
at  bar,  the  distinction  must  be  kept  in  mind 
between  the  creation  and  conveyance  of  the 
estate  and  the  commencement  of  the  posses- 
sion and  enjoyment  of  that  estate.  Another 
mark  of  distinction  between  wills  and  lustin- 
menta  testamentary  in  their  character,  and 
deeds  formally  executed,  is  that  in  the 
former  the  grantor  may  at  any  time  prior  to 
his  death  revoke  the  provisions  of  bis  will 
or  an  Instrument  conveying  property,  which 
Is  testamentary  in  ita  character.  In  the  lat- 
ter, where  the  deed  is  formally  executed  and 
delivered  by  parties  capable  of  contracting, 
and  a  present  fixed  right  of  future  enjoy- 
ment is  created,  there  is  no  power  in  tbe 
grantor  prior  to  his  death  to  revoke  such 
deed.  Take  the  deeds  in  this  case  from  John 
O'Day  and  wife  to  A.  C.  O'Day  and  from  A. 
C.  O'Day  to  the  plaintiff.  It  certali  y  will 
not  be  seriously  contended  that  after  the 
execution  and  delivery  of  those  deeds,  John 
O'Day  bad  the  power,  prior  to  bis  death,  to 
revoke  or  In  any  way  lessen  the  force,  vital- 
ity, intent  and  purpose  of  the  provisions 
of  such  deeds.  They  became  effective  upoa 
their  execution  and  delivery,  and  the  rights 
of  the  grantees  in  such  deeds  were  fixed  at 
that  time.  The  tendency  of  modem  deci- 
sions Is  to  npbold  conveyances,  when  not 
clearly  repugnant  to  some  well-defined  rules 
of  law.  Devlin  on  Deeds,  vol.  2,  i  SX>. 
These  deeds  now  in  judgment  before  us 
vested  an  estate  in  the  grantees  at  the  time 
of  their  execution  and  delivery;  and,  as  was 
siiid  in  Tindall  v.  Tindall,  167  Mo.,  loa  cit 
225,  60  S.  W.  1094:  "The  law  favors  vest- 
ed estates,  and  the  rule  is  that  estates  shall 
be  held  to  vest  at  tbe  earliest  possible  period, 
unless    a    contrary    intention    is     clearly 
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manifested  In  the  grant"  Doe  ▼.  Considlne, 
8  WalL  458,  18  L.  Ed.  880;  Amos  ▼.  Amos, 
111  Ind.  19,  19  N.  E.  639.  The  law  Is  no- 
where more  clearly  stated  as  to  when  an 
estate  Is  vested  than  by  Chancellor  Kent 
Kent's  Com.  vol.  4,  {  2,  t  p.  202.  It  Is  thns 
announced:  "An  estate  is  vested  when  there 
Is  an  immediate  right  of  present  enjoyment, 
or  a  present  fixed  right  of  future  enjoy- 
ment" 

It  is  clear  by  the  execution  and  delivery 
of  the  deeds  now  In  hand,  In  which  it  is  recit- 
ed by  the  grantors  that  "we  hereby  remise, 
sell  and  quitclaim  an  estate  in  tlie  premises 
described,"  a  life  estate  was  created,  and 
the  possession  and  enjoyment  of  that  estate, 
by  the  other  terms  in  the  deeds,  were  simply 
postponed  until  the  death  of  John  O'Day.  A 
present  fixed  right  of  future  enjoyment  ot 
that  estate  was,  beyond  dispute,  created  by 
the  terms  of  the  deed  in  controversy.  In 
Abbott  v.  Holway.  72  Me.,  loc.  clt  8<W,  it 
was  contended  that  the  instrument  in  Judg- 
ment in  that  case  was  not  a  conveyance,  be- 
cause it  was  contrary  to  public  policy  and 
an  attempt  to  evade  the  statute  regulating 
the  making  and  execution  of  wills.  Barrows, 
J.,  responding  to  that  contention,  said: 
"But  the  instrument  was  duly  executed  by 
the  defendant's  testator,  a  man  capable  of 
contracting,  and  having  an  absolute  power 
of  disposition  over  his  homestead  farm,  sub- 
ject only  to  the  rights  of  his  existing  cred- 
itors. It  was  duly  recorded  so  that  all  the 
world  might  know  what  disposition  he  had 
made  of  a  certain  interest  in  it,  and  what 
was  left  in  himself.  If  operative  at  all,  it 
operated  differently  from  a  will.  A  will  Is 
ambulatory,  revocable.  Whatever  passed  to 
the  wife  by  this  Instrument  became  ir- 
revocably hers." 

The  mere  fact  that  provisions  in  a  deed 
may  postpone  the  enjoyment  of  the  estate 
created  should  not  be  made  the  basis  of  a 
rule  of  construction  that  such  instruments 
are  testamentary  in  their  character.  Upon 
this  subject  the  remarks  of  Cltief  Justice 
Stone,  in  Sharp  v.  Hall,  86  Ala.  110,  S  South. 
497,  11  Am.  St.  Rep.  28,  are  very  appropriate. 
He  said:  "There  are  few,  if  any,  questions 
less  clearly  defined  in  the  lawbooks,  than  an 
intelligible  uniform  test  by  which  to  deter- 
mine when  a  given  paper  is  a  deed,  and 
when  it  Is  a  will.  Deeds,  once  executed,  ar» 
Irrevocable,  unless  such  power  is  reserved  in 
the  iiMtnunent  Wills  are  always  revocable, 
so  long  as  the  testator  lives  and  retains  tes- 
tamentary capacity.  Deeds  take  effect  by 
delivery,  and  are  operative  and  J[>indlQg  dur- 
ing the  life  of  the  grantor.  Wills  are 
ambulatory  during  the  life  of  the  testator, 
and  have  no  effect  until  his  death.  Out  of 
this  has  grown  one  of  the  tests  of  tes 
tamentaiy  purpose,  namely,  that  Its  opera- 
tion sliall  be  posthumous.  If  this  distinction 
were  carried  into  uniform,  complete  effect, 
and  If  it  were  Invariably  ruled  that  instru- 
ments which  confer  no  actual  use,  possession. 


enjoyment,  or  usufruct,  on  the  donee  or 
grantee,  during  the  life  of  the  maker,  are 
always  wills,  and  never  deeds,  this  would 
seem  to  be  simple  rule,  and  easy  applica- 
tion. The  corollary  would  also  appear  to 
result  naturally  and  necessarily  that,  if  the 
instrument,  during  the  lifetime  of  the  maker, 
secured  to  the  grantee  any  actual  use, 
possession,  enjoyment,  or  usufruct  of  the 
property,  this  would  stamp  it  Irrefutably  ab 
a  deed.  The  authorities,  however,  will  not 
permit  us  •  to  declare  such  Inflexible  rule." 
The  distinction  between  wills  and  instru- 
ments testamentary  In  their  character  and 
deeds  Is  very  clearly  drawn  in  McDaniel  v. 
Johns  et  ux.,  4S  Miss.,  loc.  cit  641,  612.  It 
was  there  said  that  "a  will  is  an  instrument 
by  which  a  person  makes  a  disposition  of 
his  property  to  take  effect  after  bis  decease, 
and  which  Is,  in  its  own  nature,  ambulatory 
and  revocable  during  his  Ufe.  It  is  this 
ambulatory  quality  which  forms  the  char- 
acteristics of  wills;  for,  though  a  disposi- 
tion by  deed  may  postpone  the  possession  or 
enjoyment,  or  even  the  vesting,  until  the 
death  of  the  disposing  party,  yet  the 
postponement  Is  in  such  case  produced  by  the 
express  terms,  and  does  not  result  from  the 
nature  of  the  instrument." 

We  have  critically  analyzed  the  provisions 
of  the  deeds  involved  in  this  controversy,  and 
we  are  unable  to  discover  any  design  or  pur- 
pose on  the  part  of  the  grantors  to  make 
them  testamentary  in  their  character;  but, 
on  the  other  hand,  the  terms  employed  in 
those  deeds  evince  in  the  clearest  and  most 
explicit  manner  known  to  the  forms  of  con- 
veyancing an  intention  to  convey  and  not  to 
devise.  As  was  said  by  Broom,  in  his  Max- 
ims, star  page  540,  in  translating  a  funda- 
mental maxim  of  the  law:  "A  liberal  construc- 
tion should  be  placed  upon  written  instru- 
ments so  as  to  uphold  them.  If  possible,  and 
carry  into  effect  the  Intention  of  the  parties." 
The  terms  of  the  deeds  relied  upon  by  plain- 
tiff to  support  ber  title  In  this  proceeding  are 
very  unlike  the  Instrument  under  considera- 
tion In  Murphy  v.  Oabbert,  166  Mo.  601,  66  S. 
W.  536,  89  Am.  St  Rep.  733,  to  which  our  at- 
tention has  been  specially  directed.  It  is 
manifest  from  the  terms  of  that  instrument 
that  it  was  testamentary  In  its  charact^  and 
was  properly  so  held.  It  was  expressly  pro- 
vided by  that  instrument  that  "the  Intention 
of  this  instrumentof  writing  is  such  that,  if 
Mrs.  Ann  Ellison  relinquishes  her  entire 
right  at  her  death,  then  this  deed  is  to  im- 
mediately come  into  effect,  but  not  until 
then."  It  is  clear  that  the  instrument  in- 
volved In  that  case,  by  its  own  terms,  was 
not  to  take  effect  or  become  operative  imtH 
the  death  of  the  grantor,  unlike  the  deeds  In- 
volved in  this  controversy,  which  clearly,  by 
the  terms  employed  in  them,  fixed  the  rights 
of  the  grantees  in  respect  to  the  property 
conveyed,  upon  the  execution  and  delivery  of 
them.  Upon  this  proposition  it  must  be 
held  that  these  deeds  were  not  instrumenta 
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testamentary  In  their  character,  but  wtte 
operative  and  effective  In  conveying  an  In- 
terest In  teal  estate. 

The  second  subdivision  of  respondent's  oon- 
tentlcm  uix>a  this  proposition  Is  that  It  at- 
tempts by  deed  to  create  a  freehold  estate  in 
futuro;  that  is,  a  contingent  estate  pur  autre 
vie  without  creating  at  the  same  time  and  by 
the  same  deed  or  instrument  a  particular  es- 
tate to  support  it.  Upon  this  proposition,  we 
confess  that,  if  the  rules  of  law  which  are  ap- 
plicable to  ancient  feudal  tenures,  and  all  the 
restrictive  effects  of  such  laws  upon  aliena- 
tions of  real  property,  were  In  force  and  appli- 
cable to  the  conveyancing  of  real  estate  under 
the  statutes  of  this  state,  the  contention  of  re- 
spondents could  well  be  maintained.  This 
Insistence  on  the  part  of  the  respondents  in- 
volves for  the  first  time  a  construction  of 
the  last  subdivision  or  sentence  of  section 
4596,  Rev.  St.  1899.  This  section  provides: 
"When  an  estate  hath  been  or  shall  be,  by 
any  conveyance,  limited  in  remainder  to  the 
son  or  daughter,  or  to  the  use  of  the  son  or 
daughter  of  any  person  to  be  begotten,  such 
son  or  daughter  bom  after  the  decease  of 
hla  or  her  father  shall  take  the  estate  In  the 
same  manner  as  if  he  or  she  had  been  bom  In 
the  lifetime  of  the  father,  although  no  estate 
shall  have  been  conveyed  to  support  the  con- 
tingent remainder  after  his  death.  And 
hereafter  an  estate  of  freehold  or  of  Inherit- 
ance may  be  made  to  commence  in  future  by 
deed,  in  like  manner  as  by  will."  While  the 
last  subdivision  or  sentence  of  that  section, 
"and  hereafter  an  estate  of  freehold  or  of  in- 
heritance may  be  made  to  commence  In 
future  by  deed,  in  like  manner  as  by  will,"  is 
In  the  same  section  making  provisions  in  re- 
spect to  posthumous  children,  yet  it  is  appar- 
ent that  it  lias  no  application  to  the  first  sub- 
division of  the  section  which  treats  and  fully 
disposes  of  the  subject  of  posthumous  chil- 
dren. The  last  seutence  of  that  section  of 
the  statute  is  useless  and  meaningless,  unless 
it  be  construed  as  changing  the  rules  appli- 
cable to  conveyances  at  common  law,  and, 
in  our  opinion,  the  intention  of  the  Legisla- 
ture, by  the  Insertlcm  of  that  independent 
provision,  providing  that  "an  estate  of  free- 
hold or  of  inheritance  may  be  made  to  com- 
mence In  future  by  deed.  In  like  manner  as 
by  will,"  was  for  the  specific  purpose,  as  bad 
been  done  in  other  states,  notably  Virginia 
and  Indiana,  to  change  -  the  common-law 
rules  applicable  to  conveyances.  Dr.  Minor, 
la  his  Institutes  (volume  2,  p.  270),  in  treat- 
ing of  this  subject,  said:  "At  common  law, 
a  freehold  estate  in  lands  to  commence  In 
futuro  cannot  be  created,  because,  as  we 
have  seen.  It  cannot  arise  without  llvoy  of 
seisin,  which  must  in  its  nature  take  effect 
immediately,  or  not  at  all;  and.  It  It  should 
take  effect  so  far  as  to  pass  the  freehold  out 
of  the  grantor,  the  same  would  be  vested  in 
nobody,  but  would  be  in  abeyance,  contrary 
to  the  established  policy  of  the  law.  3  Th. 
Co.  Lit  102,  n  [01;  2  Bl.  Ck>m.  165,  166.    But 


In  conveyances  operating  under  the  statutes 
above  named  (supra,  L  &),  which  pass  the 
freehold  without  livery  of  seisin,  this  reason 
does  not  apply.  The  freehold  remains  in  the 
grantor  or  in  the  devisor's  heirs,  until  the 
time  appointed  for  it  to  take  effect,  and  then 
passes  to  the  grantee  or  devisee,  by  the 
force  and  effect  of  the  several  statutes.  The 
future  limitation  may  be  either  appointed  to 
arise  upon  a  contingency  (e.  g.,  a  devise  to 
the  heirs  of  A.,  who  Is  yet  living,  or  to  the 
unborn  son  of  A.),  or  at  a  period  certain  (e. 
g.,  a  grant  to  A.  for  life,  or  In  fee.  to  com- 
mence five  years  from  the  date);  but  In 
either  case.  In  order  to  constitute  an  execu- 
tory limitation,  thwe  must  be  no  preceding 
particular  estate  to  give  It  effect  as  a  re- 
mainder, for  the  rule  admits  of  no  exception, 
being  indeed,  as  we  have  seen,  of  the  esseuot* 
of  the  definition  that  no  estate  can  be  con- 
strued to  be  an  executory  limitation  which 
la  capable  of  taking  effect  as  a  remainder. 
Fearne'sRem.  395  et  seq.,  and  note  "d";Id., 
382,  and  note  "a";  Id.,  S94  et  seq.;  1  Tb.  Co. 
Lit  616,  note  "a"  In  Virginia  It  Is  farther 
provided  by  statute  that  any  estate  may  be 
made  to  commence  in  futuro  by  deed.  In  like 
manner  as  by  will,  which  either  is  without 
meaning,  or  applies  to  conveyances  at  com- 
mon law,  as  feoffment,  and  the  like,  and  In 
the  latter  aspect  makes  very  radical  Innova- 
tions upon  the  common-law  doctrine  of  con- 
veyances. Va.  Code  1873,  c  112,  {  5.  In  de- 
vises, such  limitations  are  not  otherwise 
known  than  as  executory  devises;  but  when 
they  occur  in  conveyances  operating  under 
the  statute  of  uses,  they  are  called  springing 
usee.  No  name  has  yet  been  bestowed  on 
them  under  the  statute  of  grants  (8  &  8 
Vict),  but  they  might  very  well  be  denominat- 
ed springing  grants,  and  such  llmltatlona  In 
general  might  be  called  springing  limita- 
tions." Section  900,  Rev.  St  1899,  upon  the 
subject  of  conveyances,  provides  that  "con- 
veyances of  lands,  or  of  any  estate  or  interest 
therein,  may  be  made  by  deed  executed  by 
any  person  having  authority  to  convey  the 
same,  or  by  his  agent  or  attorney,  and  ac- 
knowledged and  recorded  as  herein  directed, 
without  any  other  act  or  ceremony  what- 
ever." , 
Under  a  similar  statute  In  respect  to  con- 
veying real  estate,  the  Supreme  Court  of 
Maine,  in  Abbott  v.  Holway,  supra,  held  that 
even  in  the  absence  of  a  statute  with  provi- 
sions similar  to  section  4596,  a  conveyance 
purporting  to  convey  a  freehold  estate  to 
commence  at  a  future  date  should  be  upheld. 
The  decision  in  that  case  is  such  a  practical 
and  commoif-sense  application  of  the  rule 
which  should  govern  the  conveying  of  real 
estate,  under  our  system  of  government  and 
method  of  conveyancing,  that  we  will  be 
pardoned  for  reproducing  the  full  discussion 
applicable  to  the  subject  In  treating  of  the 
question  Involved  in  that  case,  which  Is  simi- 
lar to  the  one  in  the  case  at  bar.  Barrows, 
J.,  speaking  for  that  court,  thus  dlacuased  the 
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question  and  announced  tbe  oonclwlona  of 
that  court:  "Our  statutes  (Rev.  St  c.  73, 
1 1)  provide  that  'a  person  owning  real  estate 
and  bavlng  a  right  of  entry  Into  It,  whether 
seised  of  it  or  not,  may  convey  It,  or  all  of 
his  Interest  In  It,  by  a  deed  to  be  acknowl- 
edged  and  recorded  as  hereinafter  provided.' 
Detailed  regulations  as  to  the  mode  of  exe- 
cution, and  as  to  the  force  and  effect  of  con- 
veyances thus  made  and  recorded,  follow 
this  general  provision  In  some  80  sections, 
more  or  less.  Can  It  be  doubted  that,  under 
such  statutes,  the  owner  of  real  estate  can 
convey,  In  the  manner  prescribed,  such  part 
or  portion  of  his  estate  as  he  and  his  grantee 
may  agree,  subject  only  to  those  restrictions 
which  the  law  Imposes  as  required  by  public 
policy,  but  relieved  from  the  technical  doc- 
trine which  arose  out  of  ancient  feudal  ten- 
ures, and  all  the  restrictive  effect  which 
they  had  upon  alienations?  Why  prevent 
the  owner  In  fee  simple  from  agreeing  with 
his  grantee  (and  setting  forth  that  agreement 
in  his  conveyance)  as  to  the  time  when,  and 
the  conditions  upon  which,  the  Instrument 
shall  be  operative  to  transfer  the  estate 
from  one  to  the  other?  In  substance,  our 
law  now  says  to  a  party  having  such  an 
interest  in  real  estate  as  Is  mentioned  In  Rev. 
St  c.  73:  'You  may  convey  that  interest  or 
any  part  thereof  in  the  manner  herein  pre- 
scribed, with  such  limitations  as  you  see  fit 
provided  you  violate  no  rule  of  public  policy, 
and  place  what  you  do  on  record,  so  that 
you  may  see  how  the  ownership  stands.'  In 
the  dlscossion  of  the  effect  of  the  statute  of 
usee  and  of  onr  own  statutes  regulating  con- 
veyances of  real  estate,  in  Wyman  v.  Brown, 
GO  Me.  130  (a  leading  case  upon  the  validity  of 
conveyances  under  which  the  grantee's  right 
of  possession  was  to  accrue,  not  upon  deliv- 
ery of  the  deed,  but  at  some  future  day), 
Walton,  J.,  remarks:  'We  are  also  of  the 
opinion  that  effect  may  be  given  to  socb  deeds 
by  force  of  our  own  statutes.  Independ- 
ently of  the  statute  of  uses.  Our  deeds  are 
not  framed  to  convey'  a  use  merely,  relying 
upon  tbe  statute  to  annex  the  legal  title  to 
tbe  use.  They  purport  to  convey  the  land 
itself,  and,  being  duly  acknowledged  and 
recorded,  as  our  statutes  require,  operate 
more  like  feoffments  than  like  conveyances 
under  the  statute  of  uses.'  In  this  connection 
he  quotes  Oliver's  Conveyancing,  touching  the 
operation  and  properties  of  our  common  war- 
ranty deed  to  tbe  effect  that,  In  the  transfer 
authorized  by  the  statute  in  this  mode:  'The 
land  itself  is  conv^ed  as  in  a  feoffment, 
except  that  livery  of  seisin  is  dispensed  with 
upon  complying  with  the  requisitions  of  the 
statute,  acknowledging  and  recording,  sub- 
stituted instead  of  It'  And  he  concludes  that 
deeds  executed  in  accordance  with  the  pro- 
visions of  our  statutes,  and  deriving  their 
validity  therefrom,  may  be  upheld  thereby, 
as  weU  as  under  tbe  statute  of  uses,  notwlth- 
ftanding  Otey  purport  to  convey  freeholds  to 
commenc*  at  a  future  day.    In  other  words. 


the  mwe  tecbnicalitlee  of  ancient  law  are  dis- 
pensed with  upon  compliance  with  statute 
requirements.  The  acknowledgment  and  re- 
cording are  accepted  In  place  of  livery  of 
seisin,  and  it  is  competent  to  fix  such  time  in 
the  future  as  the  parties  may  agree  upon 
as  the  time  when  the  estate  of  the  grantee 
shall  commence.  No  more  necessity  for  limit- 
ing one  estate  upon  another,  m:  for  having 
an  estate  (of  some  sort)  pass  Immediately  to 
the  grantee  In  opiKisltlon  to  the  expressed 
intention  of  the  parties.  The  feoffment  is 
to  be  regarded  as  taking  place,  and  tbe  livery 
of  seisin  as  occurring,  at  the  time  fixed  in 
the  instrument,  and  the  acknowledgment  and 
recording  are  to  be  considered  as  giving  the 
necessary  publicity  which  was  sought  In  the 
ancient  ceremony." 

Under  the  provisions  of  section  900,  Rev. 
St.  1899,  In  respect  to  conveyancing  of  real 
estate,  supplemented  by  the  provisions  of 
section  4596,  supra,  we  are  of  the  opinion 
that  the  deeds  Involved  in  this  controversy 
conveying  the  property  in  dispute,  were  valid 
and  conveyed  a  sufficient  legal  title  ui>on 
which  to  predicate  an  action  in  ejectment 

8.  This  leads  us  to  the  final  contention  of 
the  respondents ;  that  Is,  that  the  bringing 
of  the  action  for  divorce  claiming  alimony 
therein  and  obtaining  a  Judgment  for  such 
alimony  was  a  direct  repudiation  .  of  tbe 
original  agreement  between  John  O'Doy  and 
this  plaintiff,  and  operated  as  a  rescission 
and  cancellation  of  the  deeds  by  John  O'Day 
and  wife  to  A.  C.  O'Day,  and  by  A.  C.  O'Day 
to  this  plaintiff,  made  In  pursuance  of  such 
original  agreemoit  To  this  Insistence  of 
respondents  we  are  unable  to  give  our  assent 
The  deeds  which  resulted  in  the  conveyance 
of  a  life  estate  to  this  plaintiff,  at  the  time 
of  tbe  institution  of  the  divorce  suit,  were 
fully  executed,  acknowledged,  and  delivered, 
and  the  original  agreement  between  John 
O'Day  and  the  plaintiff,  who  was  then  bis 
wife,  did  not  by  the  terms  of  said  agreement 
make  the  force  and  validity  of  such  con- 
veyances dependent  upon  her  subsequent  ac- 
tion In  bringing  a  suit  for  divorce  and  claim- 
ing alimony.  It  may  be  conceded,  for  the  pur- 
poses of  this  case,  that,  having  accepted  the 
conveyances  made  in  pursuance  of  the  orig- 
inal agreement  in  lieu  of  dower,  alimony, 
etc.,  tbe  claim  for  alimony  In  her  divorce 
suit,  and  the  obtaining  of  Judgment  therefor, 
was  a  wrongful  act;  yet  we  are  unable  to 
conceive  upon  what  principle  of  law  the  mere 
commission  of  that  wrongful  act  Is  to  operate 
as  a  rescission  or  cancellation  of  solemn  con- 
veyances fully  executed  and  delivered.  To 
Illustrate:  If  A.  should  execute  and  deliver 
a  deed  to  B.  in  which  certain  land  was  con- 
veyed, and  an  Independent  agreement  should 
have  been  previously  made,  the  terms  of 
which  would  recite  that  this  conveyance  was 
made  in  lieu  of  10  head  of  horses,  which 
were  to  be  delivered  by  A.  to  B.,  and  sub- 
sequent to  the  execution  and  delivery  of  tbe 
deed  B.  should  bring  suit  against  A.  to  re- 
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cover  tbe  borses,  wonid  It  be  swlously  con- 
tended tbat  the  bringing  of  tbat  salt,  and 
even  tbe  recovery  of  tbe  borses,  wonld  oper- 
ate as  a  rescission  or  cancellation  of  tbe  deed 
executed  to  B.7  Certainly  not;  for  A.,  In 
tbat  Instance,  bad  his  day  In  court  In  tbe 
salt  to  recover  tbe  horses,  where  be  could 
make  his  defense  that  there  was  no  right 
of  recovery,  for  the  reason  tbat  this  deed 
wblcb  had  been  executed  and  delivered  under 
a  solemn  agreement  was  in  lieu  of  those 
horses,  and  therefore  there  could  be  no  right 
of  recovery.  If  he  should  fail  to  make  that 
defense,  the  loss  is  his,  and  the  responsibility 
for  sucb  loss  must  be  attributable  to  his 
failure  to  make  his  defense  at  the  proper 
time.  So  It  is  in  the  case  at  bar.  Mr.  O'Day 
fully  executed  and  delivered  the  deed  to  A. 
C.  O'Day,  and,  concede  for  the  purposes  of 
this  case  that  it  was  made  in  pursuance  of 
an  original  agreement  between  him  and  his 
wife,  and  in  lien  of  alimony,  yet,  when  tbe 
plaintiff  in  this  case  brought  suit  for  divorce, 
claiming  alimony,  Mr.  O'Day  was  served  with 
a  copy  of  the  petition.  He  knew  what  her 
claim  was;  he  had  bis  day  in  court;  and, 
if  he  bad  previous  to  tbat  time  satisfied 
her  by  conveyances,  then  beyond  any  sort 
of  question  it  was  bis  plain  duty  to  make 
it  known  to  the  court  in  that  proceeding,  and 
thereby .  prevent  a  recovery  of  Judgment  for 
sucb  alimony. 

Tbe  record  discloses  that  to  the  actlCMi 
tor  divorce  be  made  no  defense  whatever 
to  her  claim  for  alimony.  He  simply  filed 
a  general  denial  (except  as  to  the  marriage), 
and  that  general  denial,  of  coarse,  went  only 
to  the  causes  alleged  in  the  petition  as 
ground  for  divorce  and  the  amount  of  prop- 
erty tbat  It  was  alleged  of  which  be  was 
seised.  He  made  no  objections  to  the  decree 
of  divorce  or  to  tbe  Judgment  for  alimony, 
allowing  it  to  stand  unappealed  from.  Even 
in  the  action  for  divorce,  the  defense  that 
the  mere  bringing  of  an  action  claiming 
alimony.  In  violation  of  an  original  agree- 
ment, could  not  have  been  made  tbe  basis 
of  a  cancellation  of  rescission  of  a  fully 
executed  contract  While  tbe  court  having 
Jurl8dlcti<»i  of  the  parties  could  have  pro- 
ceeded to  have  adjusted  their  property 
rights,  yet  it  by  no  means  would  have  under- 
taken to  have  settled  by  a  decree  that  a 
fully  executed  conveyance  should  be  can- 
celed or  rescinded  upon  the  basis  that  tbe 
plaintiff  bad  wrongfully  claimed  alimony. 
However,  it  Is  unnecessary  to  pursue  this 
subject  farther.  He  made  no  such  defense, 
after  being  fully  notified  as  to  the  nature  of 
tbe  cause  of  action.  He  was  fully  cognizant 
of  the  original  agreement,  must  have  known 
that  he  was  the  grantor  In  a  deed  of  convey- 
ance that  had  been  fully  executed  and  de- 
livered, and,  if  there  were  to  be  any  steps 
taken  in  the  direction  of  rescinding  or  can- 
celing bis  conveyances,  that  was  a  matter 
to  which  be  should  have  called  tbe  attention 
of  the  court  by  am  appropriate  pleading. 


and,  having  bad  bis  day  in  court  and  fall- 
ing to  do  so,  it  is  now  too  late  for  those 
succeeding  to  his  rights  to  ask  the  court  to 
rescind  or  cancel  such  conveyances. 

A  great  deal  is  said  in  tbe .  briefs  of  botn 
counsel  for  ai^ellant  and  respond^its  upon 
the  subject  of  res  adjudicata.  We  are  of 
the  opinion  that  the  doctrine  of  rea  adjudi- 
cata has  very  little  to  do  with  this  case.  It 
is  contended  by  respondents  that  plaintiff 
in  ber  reply  failed  to  properly  plead  res 
adjudicata.  Under  tbe  pleauings  in  this 
case  there  was  no  necessity  for  any  such 
pleading.  Tbe  answer  of  Sue  I.  B.  O'Day 
simply  charged  tbat  tbe  InstitutiMi  of  tbe 
action  for  divorce  and  the  recovery  of  Judg- 
ment for  alimony  was  a  repudiation  of  tbe 
original  agreement,  and  operated  as  a  rescis- 
sion or  cancellation  of  the  deeds  of  convey- 
ances. Tbe  reply  of  plaintiff  denied  tbis 
allegation,  and  that  doilal  pat  in  issoe  tbe 
.allegations  of  the  answer.  As  to  whether 
or  not  the  institution  of  the  divorce  suit 
was  a  repudiation  of  the  original  contract 
and  a  rescission  or  cancellation  of  tbe  deeds 
of  conveyance  were  not,  as  a  matter  of  fact, 
adjudicated  in  tbe  divorce  proceeding.  How- 
ever, it  is  clear  that  was  the  place  for  the 
settlement  of  tbat  question,  and  the  failure 
of  the  defendant  John  O'Day,  in  tiiat  pro- 
ceeding, to  avail  himself  of  all  defenses  that 
he  was  called  upon  by  the  nature  of  tbe  pro- 
ceeding to  make,  must  be  treated  under  uue 
law  as  equally  effective  In  settling  that 
question  adversely  to  him  as  tbougb  tbe 
same  result  had  been  reached  after  making 
a  complete  defense  and  a  thorough  adjndlca- 
tlon  of  the  subject 

Tbe  answer  of  tbe  defendant  Sue  I.  B. 
O'Day  in  tbis  cause  does  not  proceed  upon 
tbe  theory  that  these  conveyances  vesting 
this  life  estate  should  be  rescinded  or  can- 
celed by  reason  of  any  fraud  or  mistake, 
or  tbat  they  had  been  rescinded  or  canceled 
by  any  affirmative  action  of  any  court  of 
competent  Jurisdiction,  and  it  nowhere  ap- 
pears that  the  parties  to  these  conveyances 
were  consulting  to  any  cancellation  or 
rescission  of  such  instruments.  If  there  is 
any  presumption  to  be  Indulged  from  tbe 
divorce  proceeding  and  tbe  Judgment  reaa- 
dered  therein,  and  tbe  conduct  and  action 
of  all  parties  surrounding  tbat  transaction, 
it  Is  tbat  tbe  validity  of  the  conveyances 
assailed  in  tbis  proceeding  were  fully  recog- 
nized in  the  divorce  proceeding.  Not  an 
utterance  by  either  of  the  parties,  nor  an 
allegation  in  either  petition  of  the  plain- 
tiff or  the  answer  of  the  defendant  In  tbat 
proceeding,  in  any  way  indicating  that  there 
was  a  contest  as  to  tbe  validity  of  the  deeds 
which  had  be«i  fully  executed  and  delivered 
by  tbe  grantors  prior  to  the  action  for  di- 
vorce; but,  on  tbe  contrary,  as  Ijefore  stated, 
the  validity  of  sucb  instruments  was  fully 
recognized.  The  deeds  offered  in  evidence 
by  plaintiff  conveyed  to  ber  a  life  estate 
and  were  sufficient  to  authorise  a  recovery 
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of  such  estate  In  an  action  of  ejectment 
She  was  entitled  to  the  posBessIon  of  tbe 
land  in  controveny  npon  tbe  death  of  Jobn 
(yDay. 

We  have  thna  Indicated  onr  views  opoo 
tbe  propositions  InTolved  in  the  record  be- 
fore OS,  and  nothing  remains  to  l>e  done 
except  to  announce  onr  conclusion,  which 
Is  tliat  the  decree  and  Juogment  as  rendered 
In  this  cause  by  the  trial  court  was  errone- 
ous. There  should  have  been  a  judgment 
for  the  plaintiff. 

It  Is  therefore  ordered  that  tbe  judgment 
in  this  cause  be  reversed,  and  tbe  cause 
remanded,  with  direction  to  the  trial  court 
to  ascertain  the  amount  of  damages  sus- 
tained by  plaintiff  by  reason  of  the  with- 
holding of  the  premises  and  the  monthly 
value  of  the  rents  and  profits,  and  render 
judgment  for  the  plaintiff  for  the  recovery 
of  the  possession  of  the  premises,  as  well  as 
the  damages,  rents,  and  profits  ascertained. 
All  concur. 


STATE  V.  RICHARDSON. 
(Snvreme  Court  of  Missouri,  Division  No.  2. 

1.  Cbikirai,  Law  —  Appeai.— C!owtintjance— 

DlSCBETIOH.  ..      ^         - 

Granting  or  denying  an  application  for  con- 
dnoance  la  a  matter  resUng  largely  in  the  dis- 
cretion of  the  trial  court,  and  it  is  only  where  it 
is  manifest  that  such  discretion  has  been  abused 
that  the  Supreme  Court  will  interfere  with  the 
action  of  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8  1311 ;  voL  15,  Cent 
Dig.  Criminal  Law,  U  3045-3049.1 

2.  SaMK— COWTINTJAWCE— DlLiaiNCT. 

It  was  proper  to  refuse  a  continuance  on 
the  groond  of  absence  of  witnesses,  where  the 
snbixsna  was  not  issued  for  the  witnesses  until 
two  days  before  the  day  set  for  trial,  and 
one  of  the  intervening  days  was  Sunday. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Orimmal  Law,  $  1337.] 

3.  Saiib— Application— Requisites. 

An  application  for  continuance  on  the 
ground  of  the  absence  of  witnesses  must  state 
that  the  facts  expected  to  be  proved  by  such 
absent  witnesses  are  true. 

4.  Same— Appbai— Motion  fob  New  Tbiai^- 
Necessitt. 

The  denial  of  a  motion  to  quash  the  panel 
of  jurors  will  not  be  reviewed  on  appeal,  where 
inch  ground  of  complaint  was  not  called  to  the 
attention  of  the  trial  court  In  the  motion  for  a 
new  trial. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  16, 
Cent  Dig.  Criminal  Law,  I  3084.] 
B.  Samb— Change  of  Venue— AmDAViTs. 

Under  Bev.  St  1899,  (  2576,  requiring 
that  the  petition  of  the  applicant  for  change 
of  venue  shall  be  supported  by  the  affidavit  of 
the  petitioner  and  the  affidavit  of  at  least  two 
credible  disinterested  citizens  of  the  county,  the 
failore  to  furnish  the  aflidavits  of  the  disinter- 
ested citizens  vras  fatal  to  the  application. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  251.] 
&  Sams— New    TbiaI/— Misconduct    or    Ju- 

SOBS. 

There  was  no  error  in  overruling  a  motion 
(or  a  new  trial  on  the  ground  of  misconduct 


of  a  Juror  in  receiving  two  letters  during  the 
trial,  where  such  alleged  misconduct  was  simply 
called  to  the  attention  of  the  trial  court  in  the 
motion  (or  new  trial,  and  such  motion  was 
neither  accompanied  by  the  affidavit  of  defend- 
ant nor  of  his  attorney,  and  It  nowhere  appeared 
at  what  time  the  alleged  misconduct  came  to 
the  knowledge  of  defendant  or  his  counsel. 
7.  Same— Evidence- Silent  Aduibsions. 

Statements  made  by  one  of  Joint  defendants 
in  the  presence  of  the  other,  while  they  were 
both  in  jsil,  were  not  admissible  on  the  ground 
of  a  silent  admission,  where  the  witness  who 
detailed  the  conversation  stated  that  defendant 
on  hearing  the  statements  said  that  the  same 
were  not  right  and  he  wanted  to  state  it  himself, 
whereupon  the  officer  in  charge  refused  to 
permit  him  to  do  so. 

[M.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Crhnmal  Law,  {  £»&] 
&  Withebses— Statements  of  Defendant's 

WnrB. 

Where  the  wife  is  incompetent  to  testify 
against  her  husband,  the  testimony  of  the  third 
person  as  to  her  declarations  In  the  presence 
of  her  husband  is  not  admissible  against  him. 

[Ed.  Note. — For  cases  In  iwint  see  vol.  60, 
Cent  Dig.  Witnesses,  i  133.] 

9.  Cbiminai.  Law— DBC]:jk.BATioN8  of  Oodk- 

FENDANTS. 

Where  a  husband  and  wife  were  jointly 
Indicted,  statements  made  by  the  wife,  not  in 
fbe  presence  of  her  husband,  were  inadmissible 
as  against  him. 

[Ed.  Note.— For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  i  1(504.] 

10.  Same— Instbuctions— Pbovince  or  Juet. 
Where  the  testimony  of  a  witness  for  the 

state  as  to  declarations  made  in  the  presence 
of  defendant  showed  that  defendant  said,  in  the 
presence  of  the  witness  who  testified,  that  the 
statement  was  not  right,  and  that  he  wanted  to 
correct  It,  but  was  refused  permission  by  the  . 
officer  In  charge.  It  was  error  for  the  court  in 
instructing  the  jury  to  leave  it  to  them  to  de- 
termine whether  defendant  assented  or  not 

11.  Homicide  —  Chabaoteb  of  Accused  — 
Evtdence. 

In  a  prosecution  for  mnrder,  it  Is  error  to 
permit  the  state  to  show  that  defendant  has  the 
reputation  of  being  Quarrelsome,  and  has  shot 
at  other  persons,  until  defendant  has  first  at- 
tempted to  show  bis  good  reputation  for  peace 
and  quiet 

[Ed.  Note. — ^For  cases  In  point,  see  voL  26, 
Cent  Dig.  Homicide,  {  310.] 

12.  Same  —  Appeal  —  Objections  in   Lowes 
Court— Evidence. 

In  a  prosecution  for  murder,  the  admission 
of  Incompetent  testimony  showing  that  defend- 
ant had  shot  at  other  persons  affords  no  a;'"ound 
of  reversal,  where  no  objection  was  made  to 
it  in  the  lower  court 

13.  Witnesses— Cbedibilitt—Geneeal   Rep- 
utation. 

The  general  reputation  of  defendant  iti  a 
criminal  prosecution,  who  testifies  as  a  witness, 
as  being  quarrelsome  and  violent  Is  not  admis- 
sible for  tbe  purpose  of  affecting  his  credibility. 

14.  Homicide  —  Instbuotions  —  Gbade  of 
Cbime. 

In  a  prosecution  for  murder,  whatever 
graded  of  the  crime  defendant's  testimony  may 
tend  to  prove  should  be  covered  by  appropriate 
instructions,  although  bis  evidence  may  not 
be  true. 

[Ed.  Note. — For  cases  In  point  see  voL  26, 
Cent.  Dig.  Homicide,  S8  638-667.] 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County;  Henry  C.  Riley.  Judge. 
James  Richardson  was  convicted  of  mur- 
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dor  In  the  first  degree^  and  appeals.    Be- 
veraed. 

This  cause  Is  here  upon  appeal  by  the 
defendant  from  a  Judgment  of  the  circuit 
court  of  Cape  Olrardeau  county,  Mo., 
convicting  him  of  murder  of  the  first  degree. 
The  indictment  upon  which  defendant  was 
tried  was  returned  by  the  grand  Jury  on  Jan- 
nary  2, 1905,  charging  James  Richardson  and 
Phoebe  Richardson,  bis  wife,  with  murder 
in  the  first  degree.  Omitting  formal  parts, 
the  ofCense  was  thus  charged:  "The  grand 
Jurors  of  the  state  of  Missouri,  duly  impan- 
eled, sworn,  and  charged  to  inquire  within 
and  for  the  county  of  Cape  Olrardeau,  state 
aforesaid,  on  their  oaths  present  and  charge 
that  James  Richardson  at  the  said  county 
and  state,  on  or  about  the  22d  day  of  Au- 
gust, A.  D.  1904,  in  and  upon  one  Wm.  Bledi- 
wendt,  then  and  there  being  willfully,  felo- 
niously, on  purpose,  deliberately,  premed- 
Itatedly,  and  of  bis  malice  aforethought,  did 
make  an  assault,  and  with  a  dangerous  and 
deadly  weapon,  to  wit,  a  sbotgnn,  then  and 
there  charged  and  loaded  with  gunpowder 
and  lead  shot,  wbich  he,  the  said  James 
Richardson,  in  his  hands  then  and  there,  bad 
and  held,  then  and  there  willfully,  delib- 
erately, on  purpose,  premedltatedly,  and  of 
his -malice  aforethought,  feloniously,  did  dis- 
charge, and  shoot  off  at,  to,  and  against  the 
body  of  him,  the  said  Wm.  Bleckwendt,  and 
with  the  shotgun  aforesaid,  and  the  leaden 
shot  aforesaid,  then  and  there  feloniously, 
and  on  purpose,  and  of  his  malice  afore- 
thought, willfully,  deliberately,  and  premed- 
ltatedly, did  shoot,  strike,  penetrate,  and 
wonnd  him,  the  said  Wm.  Bleckwendt,  in 
and  upon  the  back  and  body  of  him,  the  said 
Wm.  Bleckwendt,  giving  him,  the  said  Wil- 
liam Bleckwendt,  then  and  there  with  the 
dangerous  and  deadly  weai>on,  the  shotgun 
aforesaid,  and  the  gunpowder  and  the  leaden 
balls  aforesaid,  so  as  aforesaid  shot  out  of 
the  shotgun  aforesaid,  by  the  force  of  the 
gunpowder  aforesaid,  In  and  upon  the  back 
and  body  of  him,  the  said  William  Bleck- 
wendt, divers  wounds  and  one  mortal  wound 
of  the  breadth  of  one  quarter  of  an  inch,  and 
the  depth  of  three  inches,  of  which  said  mor- 
tal wonnd.  the  said  William  Bleckwendt 
then  and  there  did  die.  And  the  grand  Ju- 
rors aforesaid,  upon  their  oath  aforesaid, 
do  further  find,  present,  and  charge  that 
Phoebe  Blchardson,  before  the  said  felony 
and  murder  was  committed  In  the  manner 
and  form  aforesaid,  and  by  the  means  afore- 
said, at  the  time  and  place  aforesaid,  and  also 
at  the  time,  did  then  and  there  willfully, 
deliberately,  premedltatedly,  and  of  her  mal- 
ice aforethought,  feloniously,  incite,  move, 
procure,  and  aid  with  said  shotgun  and  with 
a  deadly  weapon,  to  wit,  a  large  club,  and 
counsel,  hire,  and  command  him,  the  said 
James  Richardson,  to  do  and  commit  the 
said  murder  aforesaid,  In  the  manner  and 
form  aforesaid,  and  by  the  means  aforesaid 


at  the  time  and  place  aforesaid,  to  do  and 
commit,  and  so  the  grand  Jurors,  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that 
James  Richardson  and  Phoebe  Richardson, 
him,  the  said  William  Bleckwendt,  at  the 
time  and  place  aforesaid,  in  the  manner  and 
by  the  means  aforesaid,  feloniously,  on  pur- 
pose, willfnlly,  deliberately,  premedltatedly, 
and  of  their  malice  aforethought,  did  kill  and 
murder,  contrary  to  law  and  against  the 
peace  and  dignity  of  the  state." 

At  the  May  term,  1905,  of  the  circuit  court 
of  said  coun^  the  defendant,  James  Richard- 
son, and  his  wife,  Phoebe  Richardson,  wwe 
Jointly  tried  for  the  commission  of  the 
offense  charged  in  the  indictment  Defend- 
ant's wife,  Phoebe  Richardson,  was  acquit- 
ted, and  he  was  convicted.  Upon  the  trial 
of  this  cause  the  evidence  introduced  by  the 
state  tended  to  prove:  That  the  defendants, 
James  Richardson  and  Phoebe  Richardson. 
were  husband  and  wife,  and  lived  in  a  bonse 
about  ISO  yards  from  the  place  of  the  fatal 
difiSculty.  That  Seehansen,  Mortensen,  May. 
and  Meyestedt  visited  the  home  of  Mary 
Le  Grand  on  August  21,  1901,  and  took  some 
beer  with  them.  This  home  was  a  house- 
boat, situated  on  a  slough  of  Sloan's  cre^ 
in  a  meadow  in  Dannybrook,  a  suburb  of  the 
city  of  Cape  Girardeau,  and  was  about  100 
yards  from  the  public  road.  It  was  prac- 
tically admitted  that  Mary  Le  Grand  was  a 
woman  of  bad  repute;  she  having  been  mar- 
ried, but  living  apart  from  her  husband,  and 
that  she  kept  a  bawdy  house,  and  that 
deceased  was  a  frequent  visitor  at  the  house. 
After  remaining  at  this  shanty  boat  for  some 
time,  variously  estimated  at  from  half  an 
hour  to  two  hours,  the  deceased  came,  and 
the  oth«  men  left;  three  of  them  going  in 
the  direction  of  a  spring  wagon.  After 
reaching  this  wagon,  the  three  drove  to  a 
gate,  which  opened  into  a  public  road,  a 
gravel  road.  This  was  about  midnight. 
This  road  ran  north  and  south,  and  sep- 
arated the  land  of  defendant  from  that  own- 
ed by  Mrs.  Sullivan;  defendant's  being  on  the 
west  and  Mrs.  Sullivan's  on  the  east  of  said 
road.  This  houseboat  was  situated  on  the 
bank  of  the  creek  on  Mrs.  Sullivan's  land. 
The  deceased  and  the  Le  Grand  woman 
walked  along  with  the  men  in  the  wagon  for 
the  purpose  of  opening  and  shutting  the 
gate.  As  the  three  men  drove  off  in  the 
spring  wagon,  they  met  a  man  and  woman 
on  the  road,  coming  from  the  direction  of 
the  defendant's  house,  and  going  towards 
this  gate.  It  was  a  bright  moonlight  night, 
and  all  the  witnesses  seem  to  have  had  no 
trouble  in  recognizing  persons,  even  at  some 
distance.  After  driving  up  the  road  a  little 
way,  these  three  men  heard  the  report  of  a 
gun,  and  one  of  them  returned  and  found 
deceased  suffering  from  the  effects  of  a  num- 
ber of  wounds  in  the  bade.  The  only  eye- 
witnesses to  the  shooting  were  the  Le  Grand 
woman  and  both  of  the  defendants.    After 
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-the  tbree  men  drove  off  In  tbe  siHring  wagon, 
the  Le  Grand  woman  testified  she  and  the 
'deceased  beard  aome  one  coming  down  the 
Toad,  looked  up,  and  recognised  the  defend- 
ant walking  rapidly  towards  them.  As 
defendant  neared  the  gate,  he  called  out: 
''^i,  yon  God  damn  sons  of  bitches,  you  want 
to  leave  our  cows  alone."  Mrs.  Richardson, 
who  was  then  by  the  side  of  her  husband, 
■came  up  to  the  gate  and  said:  "O,  you  God 
damn  old  whore,  we  are  going  to  kill  yon  I" 
Mrs.  Richardson  then  began  striking  deceas- 
«d  on  the  arm  with  a  board,  and  saying  to 
her  husband:  "Shoot  them,  shoot  them, 
sons  of  bitchee."  At  the  time  deceased  and 
the  Le  Grand  woman  were  inside  the  gate 
en  tbe  Sullivan  ground,  deceased  near  the 
gate,  and  the  Le  Grand  woman  some  18  feet 
away.  Deceased  and  the  Le  Grand  woman 
turned  and  started  to  walk  off  and  leave  tbe 
RIchardsons,  deceased  saying,  "They  would 
not  hurt  us."  A  shot  was  then  fired  by 
defendant,  James  Richardson,  and  deceased 
instantly  cried  ont  "O,  my  God!  I  am  shot" 
The  Le  Grand  woman  helped  deceased  walk 
to  the  boathouse,  when  he  sank  down.  Some 
of  tbe  neighbors  came  in,  and  Mr.  Taylor 
and  tbe  Le  Grand  woman  ran  for  a  physi- 
cian. One  of  the  neighbors,  Mrs.  Bva  Doll, 
who  lived  near  by,  testified  that  she  beard 
Mrs.  Richardson  say:  "O,  God  damn  your 
dirty  souls,  I  bave  got  you  now  and  I  am 
going  to  murder  you."  Then  she  beard  one 
shot,  and  deceased  cried  out:  "O,  my  God' 
I  am  shot  I  am  dying."  Deputy  Sheriff 
Grleb,  who  was  also  chief  of  police  of  Cape 
Girardeau,  on  learning  that  a  man  had  been 
shot,  started  In  a  hack  in  company  with  Dr. 
Patton.  On  the  way  they  met  the  Le  Grand 
woman,  who  wanted  tbem  to  hurry,  as  the 
man  was  about  to  die.  Dr.  Patton  testified 
that  be  examined  the  deceased  shortly  after 
tbe  shooting  and  found  him  suffering  from 
a  gnn  shot  wound  In  the  back,  and  that  the 
whole  of  his  back  was  perforated  with  small 
buck  shot;  that  tbe  deceased  was  carried 
out  of  tbe  boat  towards  the  hack,  but  that 
be  died  in  30  minutes;  that  the  wounds  were 
mortal.  This  physician  and  the  undertaker 
testified  that  all  of  tbe  buck  shot  took  effect 
in  the  back  of  the  deceased,  and  entered  at 
points  ranging  from  the  back  of  the  neck 
down  to  the  waist  line.  Tbey  also  testified 
to  tbe  bruises  on  the  arm  of  deceased,  which 
bruises  were  Infilcted  before  his  death,  in 
their  judgment  After  tbe  shooting  Officer 
Orleb  and  Policeman  Blank  went  to  defend- 
ant's home,  reaching  there  about  half  past 
1  O'clock.  J.ames  Richardson  was  in  bed, 
and  Mrs.  Ricliardson  came  to  the  front  door. 
She  told  tbe  ofilcers  that  defendant  was  sick 
in  bed,  and  could  not  see  them,  and  Insisted 
on  tbem  not  coming  In.  In  fact,  she  stood 
in  the  door  and  said  that  no  one  could  come 
in  without  a  row.  After  considerable  trou- 
ble and  some  threats  tbe  officers  succeeded 
In  passing  by  Mrs.  Richardson  and  arrested 


her  husband.  They  asked  for  tbe  gun,  bat 
Mrs.  Richardson  said  that  there  was  no  gnn 
In  the  house.  The  next  morning  the  officers 
returned  and  found  the  gun  in  the  house,  in 
a  comer  behind  the  safe  or  wardrobe.  The 
gun  was  a  double-barreled  one,  and  the  right 
barrel  showed  that  it  had  recently  been  dis- 
charged, but  had  been  reloaded.  After  the 
gun  was  found  in  her  house  Mrs.  Richardson 
stated  to  tbe  officers  that  her  husband  had 
killed  a  milk  tlilef,  and  now  they  had  taken 
him  to  Jail.  Afterwards,  during  tbe  day, 
Mrs.  Richardson  said  to  some  persons  near 
the  place  of  the  shooting:  "God  damn  him, 
that  is  what  he  gets  for  fooling  with  other 
people's  cows."  After  she  was  placed  In  Jail 
Mrs.  Richardson  stated  to  Albert  Sheute,  In 
tbe  presence  of  her  husband,  that  her  hus- 
band went  down  to  tbe  gate  to  shoot  deceas- 
ed, and  she  begged  him  not  to  shoot  liini. 

Mrs.  Richardson  did  not  testify;  trat  de- 
fendant, James  Richardson,  did.  In  behalf 
of  said  defendant,  the  evidence  tended  to 
show:  That  he  had  a  little  place  in  the  sub- 
url>s  of  Gape  Girardeau,  owned  a  few  cows, 
and  sold  milk.  That  there  vras  an  unfriend- 
ly feeling  existing  between  bim  and  tbe  Tie 
Grand  woman;  be  having  made  comfdalnt 
charging  her  with  running  a  bawdy  house, 
to  which  she  entered  a  plea  of  guilty.  That 
defendant  bad  some  trouble  with  some  people 
bothering  bis  stock  and  milking  bis  cows. 
That  Mary  Le  Grand  frequently  visited  his 
place  at  night  and  milked  bis  cows.  That 
on  tbe  night  of  this  difficulty  defendant's 
dog  awakened  him  by  barking  and  chasing 
some  one  out  of  the  milk  lot.  When  he  got 
up,  be  saw  the  Le  Grand  woman  and  some 
one  else  milking  defendant's  Jersey  cow. 
That  these  persons  soon  got  up  and  left  the 
milk  lot,  and  defendant  dressed  himself  and 
went  down  the  road,  and  his  wife  followed 
blm.  On  approaching  tbe  Le  Grand  woman 
and  the  deceased,  defendant  said:  "You 
want  to  go  away  and  leave  my  dog  and  cows 
alone."  Defendant  admitted  that  he  and  his  , 
wife  were  in  the  road,  and  deceased  and  tbe 
Le  Grand  woman  were  not  In  the  road,  but 
were  inside  of  the  Sullivan  Inclosure.  That, 
when  his  (defendant's)  wife  got  up  to  the 
gate,  deceased  tried  to  grab  a  board,  but  de- 
fendant's wife  grabbed  it.  That  deceased 
reached  down  and  struck  at  them  with 
a  razor  and  tried  to  cut  defendant's  wife. 
That  defendant  then  raised  Ills  gun,  and 
the  gun  went  off.  Defendant  admitted 
that  be  saw  deceased  and  the  !>  Grand 
woman  before  be  left  bis  bouse,  and 
also  that  be  loaded  his  double-barreled 
shotgun  and  went  after  tbem.  He  fur- 
ther testified  that  the  L«  Grand  woman 
stood  a  short  distance  away  with  a  revolver 
in  one  hand  and  a  tin  bucket  in  tbe  other, 
and  that  tbe  bucket  bad  abont  one  gallon  of 
milk  in  it  Defendant  denied  that  any  one 
used  a  board  that  nlgbt  but  said  that  they 
tried  to  use  it  Defendant  offered,  and  the 
trial  court  admitted,  in  evidence  the  record 
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of  the  police  court  of  Cape  Girardeau,  Bhow- 
ing  the  coDTlctlon  of  tbe  Le  Grand  woman 
on  a  charge  of  running  a  bawdy  bouBe.  In 
rebuttal,  tbe  state  proved  by  Meyestedt  and 
others  that  they  had  only  driven  a  very  short 
distance  from  deceased  and  the  Le  Grand 
woman  before  they  heard  the  gun  fire;  tbat 
In  their  opinion  only  about  30  seconds  had 
elapsed. 

At  the  conclusion  of  the  evidence,  tbe 
court  Instructed  the  Jury  upon  murd^  In  the 
first  and  second  degree,  self-defense,  rea- 
sonable doubt,  etc.  The  cause  was  submit- 
ted to  the  Jury  upon  the  evidence  and  In- 
structions of  the  court;  and  they  returned  a 
verdict  finding  the  defendant  guilty  of  mur- 
der of  the  first  degree  as  charged  In  the  In- 
dictment, also  a  verdict  finding  the  defend- 
ant, Phoebe  Richardson,  wife  of  the  defend 
ant,  not  guilty.  The  instructions  of  the 
court  will  be  given  due  consideration  in  tbe 
course  of  the  opinion.  Motions  for  new 
trial  and  In  arrest  of  Judgment  were  filed 
and  by  the  court  overruled,  and  Judgment 
and  sentence  was  rendered  against  the  de- 
fendant In  accordance  with  the  verdict  re- 
turned by  the  Jury.  From  this  Judgment 
the  cause  is  brought  here  by  appeal  and  the 
record  is  now  before  us  for  consideration. 

Orren  Wilson,  for  appellant  The  Attorney 
General  and  N.  T.  Gentry,  for  the  State. 

FOX,  J.  (after  stating  the  facts).  Tbe  rec- 
ord In  this  cause  discloses  many  complalntt* 
by  appellant  at  tbe  action  of  the  trial  court 
as  a  basis  for  tbe  reversal  of  this  Judg* 
ment  At  tbe  very  inc^tion  of  the  con- 
sideration of  this  very  Important  cause,  it 
is  not  Inappropriate  to  say  that  many  of  the 
assignments  of  error  are  absolutely  without 
merit,  and  many  others  are  assigned  which 
are  not  properly  preserved  by  the  rectwd  as 
to  render  them  subject  to  review  upon  this 
appeal.  The  serious  results  fiowlng  from  the 
enforcement  of  this  Judgment,  should  It  be 
affirmed,  have  lead  us  to  carefully  scruti- 
nize every  detail  of  this  record,  and  we  will 
give  the  questions  presented  in  It  such  at- 
tention and  consideration  as  their  Importance 
require  and  merit 

1.  The  indictment  in  this  cause  properly 
charged  the  offense  In  such  terms  as  have 
repeatedly  met  the  approval  of  this  court, 
and  there  was  no  error  in  the  action  of  the 
court  overrulinK  defendant's  motion  to  quash 
such  Indictment 

2.  There  was  no  error  committed  by  the 
court  In  overruling  defendant's  application 
for  a  continuance.  The  granting  or  deny- 
ing of  an  ai^Ucation  for  a  continuance,  as 
has  often  been  ruled  by  tbis  court.  Is 
a  matter  resting  largely  In  tbe  discretion  of 
the  trial  court,  and  It  Is  only  where  It  Is  man- 
ifest tbat  such  discretion  has  been  abused, 
and  not  rightfully  or  Judicially  exercised, 
that  this  court  win  interfere  with  the  action 
of  tbe  trial  court  upon  tb&t  subject.  It  is  ap- 
parent from  the  disclosures  of  the  record,  as 


to  the  grounds  alleged  for  such  continuance, 
that  there  was  In  noway  any  abuse  of  a  prop- 
er Judicial  discretion.  The  record  disclos- 
es that  the  subpoena  was  not  Issued  for  tbe 
witnesses  claimed  to  be  absent  untU  two  days 
before  the  day  set  for  the  trial,  and  one  of 
the  intervening  days  was  Sunday.  Empha- 
sizing the  correctness  of  tbe  action  of  the  tri- 
al court  in  denying  the  application  for  a  con- 
tinuance, It  may  be  further  stated  that  the 
afilant  did  not  conform  to  the  essential  req- 
uisites of  the  statute,  In  this:  That  he  failed 
to  state  that  the  facts  he  expected  to  prove 
by  such  absent  witnesses  were  true.  State 
v.  Aired,  115  Mo.  471,  22  S.  W.  862;  State  v. 
Cnmmings  (Mo.  Sup.)  88  S.  W.  706;  Rev.  St. 
1899,  {  2600. 

8.  Defendant  filed  a  motion  to  quash  tbe 
panel  of  Jurors  returned  by  the  sheriff  to  try 
his  cause,  assigning  as  reasons  for  such  mo- 
tion that  the  Jurors  were  not  selected  from 
the  entire  county.  This  motion  was  by  tbe 
court  overruled,  and  It  Is  upon  this  action  of 
the  court  that  appellant  Insists  there  was  re- 
versible error  committed  in  the  trial  of  this 
cause.  It  is  sufficient  to  say  of  this  ground 
of  complaint  that  It  Is  nowhere  called  to  the 
attention  of  the  trial  court  In  the  motion  for 
new  trial,  and  therefore  must  be  treated  as 
having  been  waived,  and  Is  not  subject  to  re> 
view  by  this  court 

4.  Appellant  complains  at  tbe  action  of  tbe 
court  in  denying  bis  application  for  a  change 
of  venue.  It  is  only  necessary  to  say  upon 
this  proposition  that  the  record  discloses  au 
entire  failure  to  conform  to  the  requirement* 
of  the  statute  In  respect  to  such  applications. 
Section  2576,  Rev.  St  1899,  requires  that  the 
petition  of  the  applicant  shall  be  supported 
by  the  affidavit  of  the  petitioner  and  the 
affidavit  of  at  least  two  credible  disinterest- 
ed citizens  of  the  county  wherein  such  cause 
Is  pending.  While  the-  petition  In  this  cause 
Indicates  that  the  applicants  supported  the 
petition  by  their  affidavits,  yet  the  record 
discloses  an  entire  absence  of  any  supporting 
affidavit  by  other  witnesses  as  Is  required 
by  tbe  statute.  This  was  fatal  to  the  ap- 
plication. State  V.  Turlington,  102  Mo.,  loc. 
cit.  653.  16  &  W.  141;  State  v.  Brownfleld. 
83  Mo.  448. 

6.  Complaint  Is  urged  upon  the  ground  of 
the  misconduct  of  Juror  Hlnton,  one  of  the 
panel  who  was  selected  to  try  this  cause. 
The  evidence  upon  the  subject  of  his  mU- 
conduct  shows  that  he  was  a  merchant  and 
tbat  bis  clerk  brought  him  two  letters  and 
gave  them  to  him  in  the  presence  of  the 
sheriff,  and  that  one  of  these  letters  contain- 
ed a  check  or  draft  from  a  bank  and  the  other 
letter  was  from  the  Elks'  lodge,  and  simply 
had  reference  to  some  new  members  that 
were  to  be  Initiated.  This  alleged  miscon- 
duct was  simply  called  to  the  attention  of  tbe 
trtal  court  In  the  motion  for  a  new  trial,  and 
such  motion  was  neither  accompanied  by  the 
affidavit  of  defendant  nor  of  defendant's  at- 
torney.   It  is  nowhere  made  to  appear  at 
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wbat  time  this  alleged  misconduct  of  tbe  Ju- 
ror came  to  the  knowledge  of  the  defendant 
or  hlB  counsel.  It  was  expressly  ruled  in 
State  T.  Eoblnson,  117  Mo.  666,  23  S.  W.  1066, 
that,  where  misbehavior  of  a  Juror  is  charged 
as  having  occurred  during  the  trial,  It  must 
affirmatively  appear  that  tbe  party  complain- 
ing thereof  did  not  know  of  tbe  fact  before 
the  Jury  retired  to  consider  of  their  verdict, 
and  it  was  said  in  that  case  that  this  material 
fact  not  being  disclosed  In  the  affidavit  filed 
that  the  statement  of  it  In  the  motion  for  new 
trial  is  no  evidence  of  Its  existence.  If  the 
complaining  party  knew  during  the  trial  of 
such  misbehavior,  it  was  his  duty  to  call  the 
immediate  attention  of  the  court  to  it  and 
not  take  his  chances  on  a  reversal  based  on 
such  ground.  State  t.  Robinson,  117  Mo., 
loc.  cit  666,  2»  S.  .W.  1066;  Kncy.  Plead.  & 
Prac.  vol.  12,  p.  558 ;   State  v.  Barrlngton,  not 

yet  officially  reportjed,  93  S.  W. .    It  was 

said  In  discussing  a  complaint  similar  to  this 
one.  as  to  the  misconduct  of  a  Juror,  in  State 
T.  Hunt,  141  Mo.,  loc.  dt.  637,  43  S.  W.  392, 
that,  "moreover,  also,  the  motion  for  a  new 
trial  upon  the  ground  suggested  in  the  pro- 
posed amendment,  and  in  the  supplemental 
motion,  was  not  supported  by  the  affidavit 
of  the  defendant,  which  was  absolutely  essen- 
tial. It  must  have  been  supported  by  both 
the  affidavit  of  the  defendant  and  his  counseL 
Nothing  less  will  answer  tbe  behests  of  the 
Uw."  State  V.  Howard,  118  Mo.  127,  24  S. 
W.  41 ;  State  v.  Burns,  85  Mo.  47.  With  the 
disclosures  of  the  record  as  our  guide,  there 
was  no  error  In  overruling  the  motion  for 
new  trial  on  this  ground. 

6.  This  leads  us  to  the  consideration  of  the 
most  serious  ground  for  a  reversal  of  this 
Judgment  and  sentence  disclosed  by  the  rec- 
ord; that  is,  the  admission  of  Incompetent 
and  improper  testimony  against  the  defend- 
ant. The  record  discloses  that  Albert  Sheute 
was  Introduced  by  the  state,  and  he  testified 
that  he  and  his  wife  were  in  the  town  of 
Jackson,  where  the  defendant,  James  Rich- 
ardson and  his  wife,  Fbeobe  Richardson, 
were  confined  in  Jail,  and  this  witness  testi- 
fied that  he  and  his  wife  wanted  to  see  them. 
They  went  over  to  the  Jail,  and  this  witness 
states,  in  answer  to  a  question,  that  "Mrs. 
Richardson  said  she  saw  them  coming  to- 
wards the  gate  out  there,  and  her  husband 
went  there.  As  they  got  there,  they  got  in 
a  quarrel,  and  said  her  husband  said  he  want- 
ed to  shoot.  She  said  she  didn't  want  him 
to  sboot  She  begged  him  not  to  shoot,  and 
Mr.  Richardson  said.  That's  not  right,'  and 
Scbade  said,  'Could  not  talk  more  in  Jail.' 
Nothing  more  was  said."  The  following  fur- 
ther inquiry  was  made  of  this  witness  by  the 
state  as  to  what  Mrs.  Richardson  said:  "Q. 
You  speak  in  such  a  undertone  I  do  not  un- 
derstand you,  and  I  do  not  think  the  Jury 
do.  What  did  she  say — that  who  wanted  to 
■boot?  A.  Mr.  Rldiardson  wanted  to  shoot. 
She  said  not  to  sboot  Q.  Shoot  who?  A. 
Well,  that  fellow  Will  Bleckwendt    Q.  Now 


let  me  see  If  I  understand  yon  right    Mrs. 

Richardson  said  that  her  husband  wanted  to 
shoot  Bleckwendt,  and  she  did  not  want  him 
to  do  it?  A.  Yes,  sir.  (Court:  Let  the  wit- 
ness state.  Mr.  Daues:  If  I  cannot  hear, 
I  want  to  know  what  he  says.  Court:  I 
think  the  Jury  heard  it  It  is  not  necessary 
to  repeat  It)  Q.  What  did  Mr.  Richardson 
say?  A.  He  says  let  him  tell  It  It  was  not 
right,  and  Mr.  Scbade  said  could  not  have 
more  talk  in  Jail,  not  to  say  any  more;  and 
that  was  all  said."  We  are  unable  to  con- 
ceive upon  what  theory  this  testimony  was 
admissible.  It  was  not  admissible  on  the 
ground  of  a  silent  admission  by  reason  of  tbe 
statement  of  Mrs.  Richardson  in  his  presence, 
for  the  reason  that  the  witness  who  detailed 
the  conversation  says  that  this  defendant 
said  that  the  statement  was  not  right,  and 
wanted  to  make  it  himself,  and  Mr.  Schade, 
who  evidently  was  the  officer  in  charge,  would' 
not  permit  any  more  talking  between  them. 
It  was  not  admissible  simply  as  an  admission 
against  Mrs.  Richardson,  for  the  statement 
was  in  her  favor.  She  expressly  said  that 
she  did  not  wiint  him  to  shoot  aud  It  will 
further  be  observed  that  the  court  in  ad- 
mitting this  testimony,  did  not,  either  by  sug- 
gestion or  otherwise,  limit  its  application  to 
her.  That  this  testimony  was  damaging  and 
injurious  to  only  one  of  these  defendants,  and 
that  was  tbe  defendant  who  was  convicted, 
is  too  clear  for  discussion.  This  testimony 
was  directed  solely  against  the  defendant 
James  Richardson,  and  no  one  else,  and  was 
Inadmissible  for  two  reasons :  First  because 
the  defendant  said  at  the  time  that  the  state- 
ment was  not  right  and  therefore  could  be 
no  acquiescence  or  assent  to  it;  secondly, 
Mrs.  Richardson,  who  was  making  the  state- 
ment against  this  defendant  was  his  wife. 
She  was  Incompetent  as  a  witness  to  testify 
to  such  statement  so  made,  and  it  necessarily 
follows  that  if  she  could  not  make  the  state- 
ment as  a  witness,  she  could  not  make  it  to 
a  third  party,  and  have  him  repeat  it  and 
thereby  violate  one  of  the  fundamental  rules 
of  evidence  applicable  to  the  competency  of 
witnesses ;  that  is,  that  It  is  Incompetent  for 
the  wife  to  give  evidence  against  the  husband, 
except  in  the  case  where  she  is  the  immediate 
prosecutrix  for  some  injury  threatened  or 
done  to  her  person.  In  State  v.  Arnold,  66 
Mo.,  loc.  cit  91,  Wagner,  J.,  speaking  for  this 
court  thus  clearly  announced  the  rule.  He 
said :  "Nothing  Is  clearer  than  that  It  Is  in- 
competent for  the  wife  to  give  evidence 
against  tbe  husband  except  in  the  case  where 
she  is  the  immediate  prosecutrix  for  some 
injury  threatened  or  done  to  her  person.  If 
she  herself  is  not  a  competent  witness,  it  fol- 
lows, that  her  declarations  as  to  what  her 
husband  said  must  also  be  inadmissible." 
To  this  testimony  the  record  discloses  a  timely 
objection  and  exception.  We  can  see  no 
difference  in  the  admission  of  this  testimony 
In  the  form  of  statements  made  by  Mrs.  Rich- 
ardson to  witness  Sheute  and  in  Introducing 
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Mrs.  Richardson  herself  as  a  witness  to  testi- 
fy against  the  defendant,  which  must  be  con- 
ceded would  have  been  manifestly  Improper 
and  erroneous.  It  is  clear  that  the  Jury 
eould  have  only  considered  this  testimony  as 
against  the  defendant,  James  Richardson, 
for  it  had  no  application  to  any  one  else.  It 
win  be  observed  from  the  record  in  this  cause 
that  the  court  very  properly  excluded  as 
against  this  defendant,  James  Richardson,  all 
statements  made  by  his  wife  not  In  his  pres- 
ence, and  the  record  discloses  that  this  Is  the 
only  statement  made  by  Mrs.  Richardson  in 
the  presence  of  the  defendant 

Emphasizing  the  error  in  admitting  titls 
statement,  the  court,  by  instruction  No.  7, 
practically  left  It  to  the  Jury  to  determine 
whether  or  not  tills  statement  was  assented 
to  or  acquiesced  In  by  the  defendant.  The 
Jury  are  told  In  that  instruction  that  what 
Mrs.  Richardson  said  cannot  he  used  against 
the  other  defendant,  James  Richardson,  un- 
less assented  to  or  acquiesced  in  by  him. 
That  amounted  to  nothing  more  nor  less 
(notwithstanding  this  defendant,  James  Rich- 
ardson, said  Id  the  presence  of  the  witness, 
who  testified  to  the  statement  of  Mrs.  Rich- 
ardson, that  her  statement  was  not  right) 
than  saying  to  the  jury:  "You  must  deter- 
mine from  the  surrounding  circumstances 
whether  he  assented  to  or  acquiesced  In  such 
statement"  It  Is  a  very  questionable  legal 
proposition,  even  if  the  defendant  at  the 
time  this  statement  was  made  had  remained 
silent,  as  to  whether  or  not  it  was  admissible 
against  him,  for  the  reason  that  he  was  then 
in  the  custody  of  the  sheriff  and  Jailer,  and 
was  not  in  a  position  to  speak.  It  was  ruled 
in  the  case  of  State  v.  Young,  99  Mo.,  loc.  elt 
674,  12  S.  W.  879,  that  a  defendant  who  was 
under  arrest  was  in  no  position  to  make  any 
denial  as  to  what  might  be  said  by  others  In 
bis  presence,  and  that  his  silence  under  such 
circumstances  would  not  warrant  any  infer- 
ence against  him.  Wharton's  Crim.  Bv.  i 
680 ;  Com.  v.  Walker,  18  Allen,  670 ;  U.  S.  v. 
Brown,  4  Cranch  (C.  C.)  508,  Fed.  Cas.  No. 
14,660;  Com.  v.  Kenney,  12  Mete.  235,  46 
Am.  Dec.  672;  Rer  v.  Appleby,  3  Stark,  33; 
Bob  V.  State,  32  Ala.  560.  To  the  same  effect 
Is  case  of  State  v.  Foley,  144  Mo.,  loc.  dt  618, 
46  8.  W.  733,  where  this  court  approved  the 
ruling  in  the  Young  Case,  and  in  discussing 
this  proposition  said:  "Of  course,  there  are 
cases  In  which  silence  of  a  party  suspected  of 
crime  Is  evidence  against  him,  but  to  give 
such  silence  the  effect  of  an  admission  the 
party  must  be  In  a  position  to  explain,  and  It 
is  the  settled  law  of  this  state  that  a  defend- 
ant's silence  when  charges  are  Judicially 
made  against  him  or  he  Is  under  arrest  cannot 
be  shown  against  him."  In  view  of  the  well- 
settled  law  upon  this  subject  we  see  no 
escape  from  the  conclusion  that  the  admission 
of  Mrs.  Richardson's  statement  at  the  Jail  to 
witness  Sheute,  which  amounted  to  nothing 
more  nor  less  than  permitting  her  to  testify 
against  ber  husband,  must  be  held  error  for 


which  the  Judgment  must  be  reversed  and 
cause  remanded. 

As  this  cause  must  be  retried,  we  deem  It 
not  inappropriate  to  suggest  another  error 
committed  In  the  trial  of  it,  which,  if  It  had 
been  duly  preserved  by  timely  objections  and 
exceptions,  would  be  sufficient  to  reverse  the 
Judgment  That  was  this:  Before  the  de- 
fendant attempted  to  offer  any  testimony  as 
to  his  good  reputation  for  peace  and  quiet 
the  court  permitted  counsel  for  the  state  to 
inquire  of  the  wltaess  Fred  Kraft  if  he  knew 
of  James  Richardson,  the  defendant,  having 
shot  at  any  other  person  there  in  Cape  Girar- 
deau. Upon  the  witness  answering,  "No,  sir  ; 
none  that  I  know  of,"  the  additional  inquiry 
was  permitted:  "Did  you  ever  hear  of  it?" 
and  the  witness  answered,  "Well,  yes,  sir: 
I  have  heard  them  talking  about  It"  Thi^ 
testimony  was  clearly  Incompetent  and  npon 
timely  objections  doubtless  would  have  been 
excluded,  but  as  there  were  no  objections 
made  to  It  we  cannot  base  our  action  ta  the 
reversal  of  this  judgment  upon  that  ground. 
The  additional  Inquiry  was  made  of  this  wit- 
ness as  to  whether  or  not  he  knew  thegeneral 
reputation  among  the  neighbors  and  friends 
of  the  defendant  for  being  a  violent,  quarrel- 
some, and  turbulent  man.  The  answer  was 
In  the  affirmative,  stating  that  "It  seems 
like  he  was  quarrelsome,  and  could  not  get 
along  with  anybody."  Then  followed  the 
additional  question  as  to  his  being  a  danger- 
ous man.  This  was  answered  by  relating  a 
conversation  between  the  witness  and  Mr. 
Blank  about  hauling  through  a  pasture,  and 
finally  a  threat  by  the  defendant  against 
Blank.  This  testimony  was  not  admissible. 
The  defendant  had  not  put  in  issue  his 
reputation  for  peace  and  quiet,  and  while  the 
defendant  had  testified  as  a  witness  hi?: 
general  reputation  as  a  dangerous  and  turbu- 
lent man  is  not  admissible  for  the  purpose  of 
affecting  his  credibility. 

It  win  be  noted  that  the  law  as  applicable 
to  the  general  reputation  of  a  defendant  or  a 
witness  affecting  their  credibility  makes  a 
distinction  between  general  moral  character 
and  general  reputation  for  being  a  quarrel- 
some and  dangerous  man.  The  former  may 
affect  his  credibility  as  a  witness.  The  latter 
does  not.  In  other  words,  general  moral  de- 
pravity has  a  tendency  to  affect  the  credibility 
of  a  witness ;  but  on  the  other  hand,  a  man 
may  have  the  reputation  of  being  quarrelsome 
and  dangerous  and  still  be  a  truthful  man. 
The  law  as  now  settled  may  thus  be  briefly 
stated  as  applicable  to  the  subject  In  baud. 
If  the  defendant  offers  himself  as  a  witness 
the  state,  for  the  purpose  of  affecting  bis 
credibility,  even  though  he  has  offered  no 
testimony  upon  bis  general  reputation,  he 
may  offer  In  evidence  testimony  showing  his 
general  reputation,  either  for  truth  and  ve- 
racity, or  for  general  immorality.  But.  If  ttoe 
defendant  does  not  first  put  his  general 
reputation  for  peace  and  quiet  In  lame,  by 
offering  some  testimony  on  that  subject,  the 
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state  Is  not  permitted  to  offer  testimony  of  bis 
seneral  reputation  as  being  a  turbulent, 
quarrelsome,  or  dangerous  man,  for  tbe  pur- 
pose of  affecting  bis  credibility.  But,  on  tbe 
otber  band,  if  tbe  defendant  puts  Ids  reputa- 
tion for  peace  and  quiet  in  issue,  by  offering 
testimony  along  tbat  line,  then,  of  course,  tbe 
state  bas  ttie  right  to  rebut  such  showing  by 
offering  testimony  showing  bis  general  reputa- 
tion as  a  turbulent,  quarrelsome,  and  danger- 
ous man.  In  State  t.  Nelson,  101  Mo.  464,  14 
S.  W.  712.  a  witness  by  tiie  name  of  Ferrill 
bad  testified  for  the  state  and  tbe  defendant 
offered  testimony  tending  to  show  that  be 
had  the  reputation  of  being  a  rash,  dangerous, 
and  turbulent  man  when  In  liquor.  This 
testimony  was  excluded  by  tbe  trial  court, 
and  on  this  point  Judge  Black,  speaking  for 
the  whole  court,  said:  "Nor  was  there  any 
error  in  excluding  evidence  offered  by  tbe 
defendant  to  show  tbat  Ferrill,  one  of  tbe 
state's  witnesses,  had  the  reputation  of  being 
a  rash,  dangerous,  and  turbulent  man  when  In 
liquor.  We  do  not  see  for  what  purpose  this 
evidence  was  offered,  unless  it  was  to  dis- 
credit the  evidence  given  by  Ferrill,  and  it 
was  certainly  not  competent  for  that  pur- 
pose." 

At  tbe  present  sitting  of  this  court,  In  case 
of  State  V.  Charles  Beckner,  91  B.  W.  892,  this 
question  Is  fully  and  most  thoroughly  treated 
in  an  opinion  by  Judge  Oantt  All  of  the 
authorities  In  this  state,  as  well  as  in  other 
jurisdictions,  are  fully  reviewed,  and  the 
conclusion  Is  finally  announced  that  the  gener- 
al reputation  of  a  defendant  or  a  witness  for 
being  a  violent,  turbulent,  and  dangerous  man 
does  not  In  any  way  cast  any  light  on  or  affect 
bis  credibility,  and  It  was  ruled  in  tbat  case 
that,  the  defendant  not  having  offered  any 
testimony  as  to  bis  reputation  for  peace  and 
quiet,  tbat  It  was  reversible  error  for  the 
state  to  Introduce  testimony  as  to  his  reputa- 
tion of  being  a  violent,  dangerous,  and  turbu- 
lent man.  However,  It  Is  unnecessary  to  pur- 
sue this  subject  further.  It  Is  merely  a  sug- 
gestion which  may  be  observed  in  the  retrial 
of  this  cause.  There  was  no  objection  or 
exception  to  tbe  Introduction  of  tbls  testi- 
mony. Therefore  it  Is  not  subject  to  review 
by  this  court  for  the  purpose  of  basing  any 
affirmative  action  upon  it,  and  we  do  not 
wish  appellant's  counsel  to  understand  that 
we  are  treating  of  this  error,  even  though  no 
objections  or  exceptions  are  preserved  in  tbe 
record,  for  It  is  certain  that  tf  tbe  fate  of  this 
defendant  rested  upon  these  suggestions  of 
errors,  vrithout  any  objections  or  exceptions 
having  been  preserved,  they  would  be  of  no 
avail. 

Upon  the  subject  of  instructions,  It  is  suf- 
ficient to  suggest  tbat  upon  tbe  retrial  of  this 
cause  that,  whatever  grades  of  tbe  crime  the 
defendant's  testimony  may  tend  to  prove, 
they  should  be  covered  by  appropriate  instruc- 
tions based  upon  bis  testimony.  It  may  be 
tbat  bis  testimony.  In  view  of  tbe  testimony 
on  tbe  part  of  tbe  state,  may  not  be  true. 


However,  he  is  entitled  to  Instructions  pre- 
senting the  grades  of  crime  to  which  his 
testimony  Is  applicable.  We,  of  course,  can- 
not foreshadow  what  tbe  testimony  will  be 
In  tbe  retrial  of  tbls  cause.  However,  we 
take  It  tbat  in  the  event  tbat  tbe  defendant 
.testifies  that  there  was  a  personal  encounter 
between  the  deceased  and  the  defendant's 
wife,  and  further  testifies  that  he  simply 
started  to  raise  the  gun  with  a  view  of  check- 
ing such  violence  to  bis  wife,  and  that  tbe 
gun  fired  before  be  got  it  to  his  shoulder,  and 
that  he  did  not  Intend  to  fire  tbe  shot,  not- 
withstanding, In  view  of  tbe  other  testimony 
in  the  cause,  the  statements  may  seem  un- 
reasonable and  inconsistent,  yet  tbe  court 
will  instruct  upon  tbat  grade  of  manslaughter 
to  which  such  testimony  is  applicable. 

We  have  thus  given  expression  to  our  views 
upon  tbe  questions  presented  by  tbe  record. 
The  penalty  of  this  judgment  can  only  be 
justified  and  enforced  by  a  trial  that  is 
absolutely  free  from  any  substantial  error. 
We  have  Indicated  the  errors  during  the 
progress  of  the  trial,  for  which  the  judgment 
In  this  cause  should  be  reversed.  Nothing 
remains  to  be  said  except  to  announce  the 
conclusion  that,  for  tbe  error  herein  pointed 
out,  the  judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  and  It  Is  so 
ordered.    All  concur. 


BORING  V.  MBTROPOIilTAN  ST.  RY.  C30. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  6,  190a) 

1.  STREinr  Ratlboads— Injuby  to  Fedestbian 

— CONTBIBTJTOBT     NEOLIOENOB — CONCTIBBIMa 

Neolioencg. 

In  an  action  for  injuries  to  plaintiff  while 
attempting  to  walk  across  a  street  railway 
track,  it  was  not  contended  that  plaintiff  was 
not  guilty  of  negligence  in  attempting  to  cross 
the  track  without  looking  to  see  if  a  car  was 
approaching,  but  that  defendant  was  guilty  of 
negligence  concurrently  with  plaintiff,  and  that 
the  gripman  of  tbe  car  knew,  or  by  the  exercise 
of  diligence  might  have  known  or  observed 
that  it  was  plaintiff's  pnrpose  to  cross  the  track 
in  front  of  the  car,  and  could  have  stopped  the 
car  in  time  to  have  avoided  the  injury.  Plain- 
tiff testified  that  he  did  not  slacker  his  pace  or 
look  to  see  if  a  car  was  approaching  from  the 
time  be  left  the  sidewalk  until  the  moment  the 
car  struck  him.  The  distance  between  the  point 
where  he  turned  to  cross  the  street  and  the  point 
where  he  attempted  to  cross  the  track  was  but 
a  few  feet,  and  there  was  no  evidence  that  the 

Srtpman  could  by  the  exercise  of  due  care  and 
iligence  have  stopped  the  car  in  time  to  pre- 
vent the  accident.  Beld,  that  plaintiff's  con- 
tributory negligence  defeated  his  right  to  re- 
cover. 

2.  Evidence  —  Opinions— Qualification    o» 
Witness. 

It  was  proper  to  ezclnde  testimony  of  a 
witness  as  to  whether  be  knew  within  what 
distance  one  of  defendant's  cable  cars  when 
running  at  Its  usual  rate  of  speed  could  be 
stopped,  and,  if  so,  to  state  within  what  distance 
it  conld  be  stopped  without  injury  to  the  pas- 
sengers, no  showing  having  been  made  that  wit- 
ness was  qualified  to  ezpreai  an  opinion  thereon. 

Appeal  from  Circuit  Court,  Jackson  Oonn 
ty ;  Shannon  O.  Douglass,  Judge. 
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Action  by  G.  W.  Boring  against  the  Metro- 
politan Street  Railway  C!ompany.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

McGlner  ft  Bowling,  for  appellant  John 
H.  Lncaa  and  Cbas.  A.  Loomls,  for  respond- 
ent 

BURGESS,  P.  J.  This  Is  an  action  for 
damages  alleged  to  have  been  sustained  by 
plaintiff  by  being  run  against  by  one  of  de- 
fendant's cars  on  or  about  tbe  12th  day  of 
November,  1900,  in  Kansas  City,' Mo. 

Tbe  petition  alleges  tbe  incorporation  of  de- 
fendant and  that  it  was  operating  a  cable 
street  railway  on  East  Fifteenth  street  in 
said  city,  and  that  plaintiff,  while  attempt- 
ing to  walk  across  said  Fifteenth  street  at 
the  Junction  of  Fifteenth  and  Cherry  streets, 
was  run  against  by  one  of  the  street  cars  op- 
erated by  tbe  defendant '  on  Its  Fifteenth 
street  line,  and  was  knocked  down,  bruised. 
Injured,  and  damaged  to  the  extent  of  $10,- 
000;  the  precise  injuries  to  plaintiff  being 
set  forth.  The  petition  further  sets  forth  that 
wh&a  tbe  plaintiff  started  to  cross  the  said 
street  he  looked  for  cars  on  said  railway, 
and  saw  one  going  east,  nearly  opposite  to 
where  he  was  attempting  to  cross,  but  did 
not  see  a  car  coming  from  the  east  and  that 
believing  he  could  cross  the  said  railway  in 
safety,  in  front  of  the  east-bound  car,  with  his 
face  to  tbe  west  watching  the  east-bound  car, 
proceeded  to  walk  across  said  Fifteenth 
street  from  a  northwest  to  a  southeast  di- 
rection, and  while  so  walking  across  said 
Fifteenth  street  with  his  head  so  turned  to 
the  west  a  train  from  the  east  on  tbe  de- 
fendant's railway  came  along  said  Fifteenth 
street  a  short  distance  to  the  east  of  where 
this  plaintiff  was  so  crossing  said  street, 
without  ringing  tbe  bell,  or  making  any  ef- 
fort to  notify  this  plaintiff  of  the  approach 
of  said  train,  and  while  this  plaintiff  was  so 
walking  across  said  street  In  full  view  of  the 
grlpman  operating  the  car  coming  from  the 
east  and  while  the  en^lpman  on  the  said  train 
could  plainly  see  and  did  see,  or  by  the  exer- 
cise of  ordinary  care  should  have  seen,  In 
time  to  have  sounded  an  alarm  and  notified 
this  plaintiff,  and  In  time  to  have  avoided  ac- 
cident by  stopping  his  car;  that  while  the 
plaintiff  bad  his  head  turned  away  from 
said  west-bound  car,  and  was  unmindful  of 
tbe  same  or  of  its  approach,  said  grlpman 
drove  said  car  along  said  track  at  full  speed 
and  Into  and  against  plaintiff,  when  said 
grlpman  well  knew  that  plaintiff  was  looking 
at  and  watching  the  east-bound  car  and  was 
unaware  of  the  approach  of  said  west-bound 
car ;  that,  by  the  exercise  of  ordinary  care,  said 
gripman  could  have  stopped  said  west-bound 
car  and  avoided  the  injury  to  plaintiff.  That 
plaintiff  had  no  knowledge  of  the  approach 
of  said  west-bound  train  until  so  short  a 
time  before  It  struck  him  that  It  was  Impos- 
sible for  him  to  get  out  of  tbe  way  of  same, 
and  that  the  collision  occurred  at  or  near  tbe 


coDter  of  tbe  crossing  of  said  Fifteenth  street 
at  Cherry  street  and  that  If  the  defendant 
had  rung  tbe  bell  or  sounded  the  alarm  as 
said  train  approached  said  crossing  at  Cher- 
ry street  the  plaintiff's  attention  would  have 
been  attracted  to  the  approaching  of  said 
train  in  time  for  him  to  have  gotten  off  said 
track  before  he  was  struck;  that  said  acci- 
dent was  caused  by  tbe  carelessness  and  n%- 
ligence  of  defendant's  servants  and  employes 
in  falling  and  neglecting  to  ring  tbe  bell  or 
sound  an  alarm  as  they  approached  said 
crossing,  and  carelessly  and  negligently  fail- 
ing to  ring  a  bell  or  sound  an  alarm  after 
said  servants  and  employes  saw,  or  by  tbe 
exercise  of  ordinary  care  should  have  seen, 
the  plaintiff  was  going  onto  said  track  ahead 
of  said  train  unaware  of  Its  approach,  and 
was,  vrlthout  knowing  It  placing  himself  in 
a  dangerous  position,  and  carelessly  and  neg- 
ligently failing  and  refusing  to  stop  or  slow 
up  said  car  after  the  said  servants  saw  or  by 
the  exercise  of  ordinary  care  should  have  seen 
that  plaintiff,  unaware  of  the  approach  of  said 
train,  was  approaching  the  track,  and  placing 
himself  In  a  dangerous  position,  and  In  care- 
lessly and  negligently  failing  and  refusing  to 
stop  or  slow  up  said  car  In  time  to  prevent  In- 
juring plaintiff.  The  defenses  were  a  gen- 
eral denial  and  a  plea  of  contrlbntory  negli- 
gence. 

The  salient  facta  are  about  as  follows: 
The  defendant  was  operating  a  double-track 
street  railway  on  East  Fifteenth  street  in 
Kansas  City.  The  cars  going  east  used  the 
south  track,  and  those  going  west  the  north 
track.  The  different  lines  were  operated 
over  this  street  by  defendant— one  known  as 
tbe  "Fifteenth  Street  Line,"  using  yellow 
cars,  and  running  east  and  west  on  said 
street;  tbe  other,  known  as  the  "Holmes 
Street  Line,"  using  red  cars,  and  running  east 
on  said  street  to  Holmes  street  and  then 
turning  sonth  on  Holmes — both  lines  using 
the  sanie  tracks  as  far  east  as  Holmes  street 
The  evidence  tends  to  show  that  the  Injury 
of  which  plaintiff  complains  took  place  on 
November  24,  1900,  where  Cherry  street  the 
first  street  west  of  Holmes,  crossed  Fifteenth ; 
that  Fifteenth  street  from  Holmes  west  to 
Cherry,  Is  almost  level,  but  at  Cherry  It  as- 
cends quite  a  little  to  the  next  street  I^ocust; 
that  at  a  point  about  half  way  between  Cherry 
and  Locust  and  about  150  feet  west  of  Cher- 
ry, the  east-bound  cars  would  stop  to  drop  tbe 
rope,  and  would  then,  before  starting,  ring  a 
bell  to  attract  the  attention  of  a  flagman 
stationed  at  Holmes  street  who  would  signal 
when  to  start ;  that  Cherry  street  was  about 
30  or  85  feet  wide  between  the  curbing ;  tbat 
Fifteenth  street  at  that  place,  was  about 
50  feet  wide  from  the  curbing,  and  about  10 
feet  from  the  curbing  on  either  side  to  toe 
building  line ;  that  the  tracks  of  the  railway 
were  in  tbe  center  of  tbe  street  the  outside 
rails  on  each  side  of  each  track  being  about 
16  to  18  feet  from  the  curbing ;  that  there 
were  two  gas  street  lights  at  this  crossing  at 
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Cbeny  street,  one  at  the  sontheast  and  tbe 
other  at  the  sonthweet  comer,  making  the 
light  soch  that  a  man  conld  be  seen  for  a 
block  or  more.  The  above,  In  relation  to  the 
place  where  tbe  Injury  happened,  Is  shown 
by  the  evidence  of  Andrew  Ston&  This  wit- 
ness owned  and  operated  a  barber  shop  at 
the  southeast  corner  of  that  crossing,  and  it 
was  to  bis  abap,  a  little  before  8  o'clock  in 
tbe  ev^iing,  that  the  plaintiff  was  going  when 
Injured.  The  evidence  of  the  plaintiff  showed 
that  he  was  the  Janitor  of  flats  at  Fourteenth 
and  Holmes  streets,  and  went  that  evening 
from  the  flats  to  a  little  bakery  on  Fifteenth 
street  near  Liocnst,  and  from  there  started 
east  on  the  north  side  of  Fifteenth  street,  to 
go  to  Stone's  barber  shop,  and  proceeded  as 
far  as  the  sidewalk  on  the  west  side  of  Cher- 
ry. Just  as  he  got  there,  an  east-bound  car, 
which  had  stopped  to  let  go  the  rope  and 
wait  for  signals,  rang  its  bell  and  attracted 
his  attention.  He  looked  and  saw  that  car, 
and  then,  to  use  his  own  lai^guage,  "I  turned 
and  looked  the  other  way,  and  there  was  no 
car  coming,  and  I  Just  came  right  across 
there,  east  on  Fifteenth,  and  on  to  the  curb ; 
I  did  not  go  to  the  curb.  I  then  turned, 
quartering,  you  might  say,  a  little  east  of 
south,  and  started  to  the  barber  shop.  I  was 
watching  this  car — ^the  east-bound  car.  I 
had  my  head  turned  to  the  southwest" 
When  on  the  north  track  a  west-bound  car 
struck  him,  and  the  blow  rendered  him  un- 
conscious. 

Plaintiff  testified  that  he  never  saw  the 
car  that  injured  him  until  Just  as  he  was 
struck;  that  the  gripman  on  that  car  did  not 
ring  tbe  bell,  and  that  if  It  had  been  rung 
he  would  have  beard  it  He  fully  described 
his  injuries,  which  he  said  were  permanent 
and  that  one  arm  was  rendered  useless  for 
11f&  Thomas  Hanway  testified  that  he  pass- 
ed over  this  line  at  about  tbe  time  of  evening 
that  this  injury  occurred,  and  under  similar 
lights  and  conditions;  that  one  could  see  a 
party  approaching  tbe  car  tracks  at  this 
crossing,  and  see  the  way  his  head  was  turn- 
ed and  the  way  he  was  looking,  at  a  distance 
of  more  than  60  feet  Mat  C.  Stone,  a  wit- 
ness, testified  that  when  plalntlfr  was  walk- 
ing sonfli.  Just  before  tbe  injury,  he  was 
watching  the  Holmes  street  car;  that  plain- 
tiff was  within  three  or  four  feet  of  witness 
when  he  turned  to  cross  Fifteenth  street 
and  that  the  west-bound  car  struck  him  Just 
after  be  stepped  on  tbe  track;  that  he  (wit- 
ness) did  not  hear  tbe  bell  ring  before  the 
accident  At  the  conclusion  of  plaintifTs 
evidence  the  court  over  the  objection  and 
exception  of  plaintiff.  Instructed  the  Jury 
tliat,  under  tbe  pleadings  and  evidence,  their 
verdict  must  be  for  the  defendant  Plain- 
tiff Insists  that  the  gripman  on  said  west- 
bound car  saw,  or  could  have  seen  him  l>e- 
fore  the  car  approached  witliln  60  feet  of  the 
crossing,  and  tliat  he  saw,  or  could  have 
seen,  that  plaintiff  was  placing  himself  un- 
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knowingly  in  a  dangerous  position,  and 
should  have  taken  measures  to  avoid  injur- 
ing him;  that  the  car  was  going  at  full  speed 
and  gave  no  warning  of  its  approach;  and 
that,  as  the  gripman  failed  to  give  such 
warning,  as  was  his  duty  to  do,  the  com- 
pany is  liable. 

The  evidence  shows  that  tiie  east-bound 
car,  when  it  first  attracted  plaintiff's  atten- 
tion was  standing  still  at  a  distance  of  about 
half  a  block  west  of  him,  l)etween  Cherry 
and  Locust  streets,  and  was  ringing  for  a 
signal  from  a  flagman  stationed  at  the  in- 
tersection of  Fifteenth  and  Holmes  streets 
in  order  to  proceed,  and  that  tbe  distance  l>e- 
tween  said  car  and  the  place  where  plain- 
tiff was  injured  by  the  west-bound  car  was 
about  190  feet  Plaintiff  testified  that  he 
heard  the  bell  ringing,  and  knew  that  tbe 
car,  before  moving,  would  have  to  receive 
a  signal  from  the  said  flagman,  and  that  the 
west-bound  cars  would  also  have  to  pass  the 
flagman;  that  before  he  left  the  sidewalk  at 
the  comer  of  Fifteenth  and  Cherry  streets 
be  looked  east  to  see  If  a  car  was  coming, 
but  saw  none,  and  that  be  did  not  look  any 
further  for  a  car  coming  from  that  direction; 
tlut  he  then  walked  across  Cherry  street 
to  within  a  distance  of  a  few  feet  from 
tbe  opposite  or  northeast  comer,  when 
he  turned  south  in  order  to  cross  Fifteenth 
street  and  reach  a  barber  shop  on  tbe  south- 
east comer  of  Fifteenth  and  Cherry  streets; 
that  in  the  meantime  the  east-bound  car  had 
started  down  the  grade  between  Cherry  and 
Locust  streets,  and  again  attracted  bis  at- 
tention, and  as  be  was  in  the  act  of  crossing 
the  other  track,  or  the  one  nearest  him,  on 
the  north  side  of  Fifteenth  street,  he  was 
struck  by  the  west-bound  car.  It  is  not  con- 
tended that  plaintiff  was  not  guilty  of  negli- 
gence in  attempting  to  cross  the  track,  with- 
out looking  east  to  see  if  a  car  was  ap- 
proaching on  that  track,  but  that  defendant 
was  guilty  of  negligence  concurrently  with 
plaintiff,  and  that  the  gripman  of  the  car 
knew,  or  by  the  exercise  of  proper  diligence 
mii^lit  have  known  and  observed,  that  it  was 
plaintiff's  purpose  to  cross  the  track  in 
front  of  the  car,  and  could  have  stopped  the 
car  in  time  to  have  avoided  the  injury. 
Plaintiff  testifled  that  he  did  not  slacken 
bis  pace,  or  look  to  see  If  a  car  was  ap- 
proaching from  tiie  east,  from  the  time  he 
left  the  sidewalk  at  the  northeast  corner 
of  Cherry  and  Fifteenth  streets  until  the 
moment  the  car  struck  him.  The  distance 
between  the  point  where  he  made  the  turn, 
at  the  northeast  comer  of  said  streets,  and 
the  point  where  be  attempted  to  cross  the 
track  was  but  comparatively  a  few  feet, 
and  there  is  no  evidence  tending  to  show 
that  the  g;ripman  could  by  the  exercise  of 
due  care  and  diligence,  have  stopped  the  car 
In  time  to  have  prevented  the  accident  The 
evidence  shows  that  the  plaintiff  was  un- 
observant careless  of  bis  safety,  and  walk- 
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ed  Into  danger.  There  Is  noQiing  disclosed 
by  the  record  which  would  justify  the  sub- 
mission of  the  cause  to  the  jury. 

In  a  somewhat  similar  case  to  this  (Boyd 
T.  Wabash  Western  By.  Co.,  105  Mo.  871, 
16  8.  W.  909),  Brace,  J.,  in  speaUng  for  the 
court,  said:  "But  it  is  contended  that  as 
the  walk  on  which  the  deceased  was  pursu- 
ing bis  way  to  the  depot  was  In  plain  view 
of  defendant's  engineer  on  the  locomotive, 
and  the  deceased  could  haye  been  seen  upon 
It,  in  haste  making  his  way  towards  the  de- 
pot, the  engineer  ought  to  have  commenced 
checking  the  speed  of  his  train  in  time  to 
have  permitted  the  deceased  to  cross  before 
it  in  safety.  To  this  petition  the  instmc- 
tlons  given  In  this  case  furnish  a  full  and 
complete  answer  In  declarations  of  law  sup- 
ported by  all  the  authorities,  that  It  was  the 
duty  of  deceased  to  look  and  listen  if  he 
could  see  or  hear  the  train,  for  the  purpose 
of  avoiding  Injury  by  It,  and.  If  at  any  time 
he  might  have  stopped  his  progress  and  a- 
volded  Injury,  then  he  was  guilty  of  con- 
tributory negligence;'  and,  'If  the  servants 
of  defendant  in  charge  of  its  train  saw  the 
deceased  approaching  the  track  then  they 
had  the  rl^t  to  presume  that  he  would  not 
attempt  to  cross  the  track  immediately  In 
front  of  the  train,  and  to  proceed  without 
abating  the  si>eed  of  the  train.'  If  the  In- 
structions had  stopped  here,  the  law  of  the 
case  would  have  been  properly  declared  on 
tiie  evidence,  which  is  equivalent  to  saying 
there  was  no  evidence  to  take  the  case  to  the 
Jury,  and  this  must  be  so;  for  assuming  that 
the  engineer  saw  the  deceased  from  the 
moment  he  left  the  hotel  until  he  arrived 
within  20  or  25  feet  of  ttie  track,  when  it 
was  beyond  the  power  of  the  engineer  to 
control  the  speed  of  the  train  so  as  to  avoid 
the  collision,  what  could  he  have  seen?  Sim- 
ply a  man  of  mature  age,  of  quick  and  ac- 
tive movements.  In  haste  making  his  way 
to  tbe  depot,  on  the  walk  to  the  crossing, 
possibly  In  the  rain,  wearing  a  slouch  bat, 
who  could  stop  at  any  moment;  who  could 
see  and  hear  the  train;  who  apparently,  and 
in  fact,  was  in  possession  of  all  his  mental 
faculties,  and  perfect  master  of  his  move- 
ments; what  could  the  engineer  presume, 
but  that  such  a  man,  like  all  other  men,  hav- 
ing due  regard  for  their  own  safety,  and 
governed  by  the  ordinary  instincts  of  human 
nature,  would  stop  before  he  reached  the 
point  of  peril  patent  before  him?  Into  his 
mind  he  could  not  look  and  see  what  wai 
passing  there.'  But  not  until  be  actually  en- 
tered upon  the  track  and  attempted  to  cross 
before  the  moving  train,  and  when  it  was 
too  late  for  the  engineer  to  do  anything  to 
save  him,  was  there  anything  disclosed  in 
his  manner  or  movement  to  lead  to  the  con- 
clusion that  he  would  not  act  Intelligently 
and  rationally,  and  while  yet  a  safe  dis- 
tance from  the  approaching  train  would  not 
atop  and  permit  the  train  to  pass  by  before 
attempting  to  cross,  if  he  found  that  he  could 


not  with  safety  do  so  before  It  TTnless  the 
doctrine  of  contributory  negligence  is  to  tte 
entirely  discarded,  and  engineers  required  to 
be  such  expert  psychologists  as  to  be  able  to 
read  the  minds  of  men,  and  know  beforehand 
when  a  man  in  the  possession  of  all  bla  men- 
tal faculties  Is  going  to  act  In  a  way  ottier 
than  could  be  expected  of  an  ordinarily 
prudent  man,  there  was  no  evidence  to  take 
this  case  to  the  jury." 

In  the  case  of  Van  Bach  v.  Mo.  Paa  Ry. 
Co.,  171  Mo.  338,  71  S.  W.  358,  Valliant,  J., 
speaking  for  the  court,  says:  "But,  In  this 
case,  what  reason  had  the  defendant's  serv- 
ants to  suppose  that  this  man  would  act 
as  he  did?  Could  they  Infer  that  be  did  not 
see  what  was  going  on  before  his  eyea? 
Every  one  else  who  was  there,  including  the 
plaintiff's  witnesses,  saw  what  was  being 
done.  Not  one  of  them  was  In  a  better  po- 
sition to  observe  the  movements  of  the  train 
and  the  cars  than  tite  deceased.  Conceding 
that  the  flagman  ought  to  have  signaled  bim 
to  stop  before  he  crossed  the  Wabash  tracks, 
and  failed  to  do  so,  or  conceding  that  tbert 
was  no  watchman  there  at  all,  still  if  tbe 
deceased  had  used  his  eyes  he  could  have 
seen  all  that  the  watchman  could  have  called 
to  his  attention.  It  requited  no  expert  to 
understand  the  situation;  it  was  a  matter 
within  common  every  day  experience  In  dly 
life.  If  the  employ^  of  defendant  saw  tbe 
deceased  approaching  the  crossing  In  a  slow 
trot,  in  full  view  of  the  moving  cars,  had 
they  not  every  reason  to  suppose  that  he 
would  stop  when  he  had  driven  as  close  to 
the  crossing  as  was  prudent,  and  wait  on- 
til  the  car  had  passed?  That  is  what  the 
plaintiff's  witness  who  was  going  the  same 
direction  did,  and  that  is  what  any  reason- 
able man  looking  on  would  suppose  any  other 
reasonable  man  would  -  do.  We  are  re- 
ferred to  Morgan  v.  Railroad,  158  Mo.  262, 
60  S.  W.  195.  But  tbe  case  at  bar  Is  not 
that  of  a  man  walking  along  the  track  with 
his  back  to  the  coming  train  apparently  ob- 
livious to  the  danger.  If  this  train  crew 
saw  the  deceased  coming,  and  saw  that  he 
was  in  a  position  where  he  could  not  fail 
to  see  the  car  approaching  the  crossing  If 
he  used  bis  sense  of  seeing,  they  were  not 
negligent  if  they  assumed  that  he  would  act 
as  any  reasonable  man  would  for  his  own 
protection  under  like  circumstances,  and  reg- 
ulated their  own  actions  accordingly."  Ony- 
er  V.  Mo.  Pac.  Ry.  Co.,  174  Mo.  SM,  78  8. 
W.  684;  Moore  v.  Llndell  Ry.  Co.,  176  Mo. 
638,  75  S.  W.  672. 

In  Roenfeldt  v.  St  L.  ft  Sub.  Ry.,  180  Mo. 
564,  79  S.  W.  706,  Valliant  3..  said:  'TBot 
the  theory  of  the  plaintiff's  case,  as  shown 
by  hie  petition,  bis  evidence  and  the  argo- 
ment  In  his  brief,  is  that  admitting  that 
the  plaintiff  through  his  own  negligence  put 
himself  in  a  position  of  peril,  yet  the  case  falls 
within  the  exception  to  the  rule  that  one 
cannot  recover  for  injuries  reoMved  in  con- 
sequence of  his  own  contributory  necUgence. 
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The  exception  to  tbe  rale  Is  that  when  the 
defendant  sees  [or  In  some  cases  when  bj 
the  ezerdfle  of  ordinary  care  be  might  see] 
the  plaintiff  In  a  position  ot  peril,  and,  with 
the  means  then  at  hand.  Is  able  by  the  ex- 
ercise of  ordinary  care  to  avert  the  injury, 
bat  neglects  to  do  so,  he  Is  liable.  Under 
those  drcnmatances  the  defendant  Is  ad- 
judged guilty  of  such  reckless  or  wanton  dis- 
regard of  human  life  or  limb  that  he  Is  not 
exonerated  by  showing  that  the  plaintiff  was 
also  negligent  Is  there  anything  In  the  evi- 
dence In  this  case  to  show  such  a  reck- 
less or  wanton  disregard  of  duty  on  the  part 
of  the  defendant's  servants  In  charge  of  this 
car?  Is  there  any  evidence  tending  to  show 
that  after  the  motorman  or  motormen  saw 
the  plaintiff  In  perl]  they  could  have  stopped 
the  car  In  time  to  avert  the  catastrophe? 
•  *  *  Plaintiff  was  guilty  of  n^Ilgence 
which  contributed  to  his  injury,  and  there  is 
nothing  In  evidence  tending  to  show  that 
the  motorman  could  have  stopped  the  car  in 
time  to  have  prevented  the  collision  after 
the  plaintiff  put  himself  in  the  position  of 
peril."  See,  also,  Reno  v.  St  L.  &  Sub.  By., 
180  Mo.  460,  79  S.  W.  464;  Glardlna  v. 
Railroad,  185  Mo.,  loc.  dt  885,  86  S.  W.  928 ; 
Markowltz  v.  Met  St  Ry.  Co.,  186  Mo.  loc. 
dt  350,  85  S.  W.  351,  69  L.  R.  A.  889. 

It  is  also  insisted  that  the  court  committed 
error  In  refusing  to  allow  one  Hanway,  a 
witness  for  plaintiff,  to  testis  as  to  whether, 
he  knew  within  what  distance  one  of  defend- 
ant's cable  cars,  when  running  at  Its  usual 
rate  of  speed,  could  be  stopped,  and,  if  so, 
to  state  within  what  distance  It  could  be 
stopped  without  injury  to  the  passengers. 
The  court  refused  to  allow  the  witness  to 
answer  the  questions  upon  the  ground  that  it 
had  not  been  shown  that  witness  was  quali- 
fied to  express  an  opinion  upon  the  matter. 
We  think  the  court  properly  refused  to  allow 
the  witness  to  answer,  for  the  reason  that 
it  had  not  been  shown  that  he  had,  by  practi- 
cal tests  and  observation,  qualified  himself 
to  express  an  opinion  as  to  the  distance  with- 
in which  one  of  the  said  cars  could  be  stopped 
under  the  conditions  stated.  From  our  view 
of  tbe  case,  whatever  might  have  been  elidted 
from  the  witness,  if  allowed  to  answer  the 
questions,  it  would  not  have  changed  or  af- 
fected the  result 

The  facts  clearly  show  that  plalntifTs  in- 
jury resulted  from  Ills  own  negligence  solely, 
for  which  tbe  defendant  should  not  be  held 
\Ub\e. 

The  Judgment  is  affirmed.    All  concur. 


STATE  V.  WALKER. 

(Supreme  Court  of  Missonri,   Division   No.  2. 

Man:h  6,  1906.) 

1.   LABCBirr— BVIDENOE— SXJimOIBNOT. 

Evidence  in  a  prosecution  for  stealing  a 
cow  eTw  mined,  and  held  soffieient  to  support  a 
eanvictloBi 


2.  CBnanAi,  La.w  —  Bvidekcb  —  iDEimnoA- 

TIOR. 

In  a  prosecution  for  stealing  a  cow,  which 
defendant  sold  to  a  commission  company,  it  was 
proper  to  admit  for  the  purpose  of  identification 
evidence  that  a  day  or  two  before  defendant 
bad  sold  to  such  company  another  cow  not 
shown  to  have  been  stolen. 

8.    SaMB— APPBAI/— EXCKPTIONS— NlOBSSITT. 

The  propriety  of  striking  out  certain  evi- 
dence is  not  before  tbe  court  for  review  where 
no  exception  Uiereto  was  saved. 
4.  Sahb— Erbob   in   Instbuctionb— Cdbe   bt 

OTHBB  iNSTBUCnONS. 

Failure  of  tbe  court  to  include  in  an  in- 
struction enumerating  tbe  evidence  rebntting 
the  presumption  of  guilt  from  the  recent  pos- 
session of  stolen  property  the  evidence  tending 
to  prove  an  alibi  was  cured  by  subsequently  in- 
structing an  alibi. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  8  1993.J 

6.   SAUB— AFFEAlr-EzcEPTIONS— NlCXSSITT. 

A  mling  as  to  improper  remarks  of  the 
prosecuting  attorney  is  not  oefore  tbe  court  for 
review  where  no  exception  was  saved. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16^ 
Cent  Dig  Criminal  Lew,  i  2iS66.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  John  W.  Wofford,  Judge. 

Charles  Walker  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Philip  D.  Clear,  for  appellant  Tbe  At- 
torney Gteneral  and  John  Kennish,  for  the 
State. 

OANTT,  J.  This  prosecution  wa«  com- 
menced by  the  prosecuting  attorney  of  Jack- 
son county,  filing  an  information  In  the  crim- 
inal court  of  Jackson  county,  at  the  January 
term,  1905,  wherein  he  charged  that  Charles 
Walker,  alias  E.  Johnson,  whose  Christian 
name  in  full  is  unknown  to  said  prosecuting 
attorney,  late  of  the  county  aforesaid,  on  tbe 
23d  day  of  December,  1904,  one  red  milk  cow 
of  the  goods  and  chattels  of  William  A.  Gos- 
nell  and  James  C.  Oosnell,  then  and  there 
being,  did  then  and  there  unlawfully  and 
feloniously  steal,  take  and  carry  away, 
against  the  peace  and  dignity  of  the  state. 
The  Information  was  verified.  The  defend- 
ant was  arrested  and  arraigned  upon  said 
charge  and  entered  his  plea  of  not  guilty, 
and  at  the  April  term,  1905,  of  said  court, 
was  tried,  convicted,  and  his  punishment  as- 
sessed at  four  years'  Imprisonment  in  the 
penitentiary.  Motion  for  new  trial  was  filed 
In  due  time,  beard,  and  overruled,  exceptions 
saved,  and  an  appeal  taken  to  this  court 

Tile  evidence  on  the  part  of  the  state  tend- 
ed to  prove  the  following  facts:  James  C. 
Gosnell,  on  the  22d  of  December,  1904,  resided 
at  Thirty-Fifth  and  Agnes  streets  in  Kansas 
City,  Jackson  county.  Mo.  He  had  in 
his  possession  a  milk  cow,  belonging  to 
lilmself  and  bis  father,  William  A.  Gos- 
nell. Tbls  cow  was  kept  in  a  barnyard  on 
his  premises,  which  yard  was  surrounded  by 
a  wire  fence  and  two  gates.  About  dark  on 
the  night  of.  December  22,  1904,  the  cow  was 
seen  In  the  lot  by  James  C.  Oosnell  and  his 
employ^,  Thomas  Jonea.    Tbe  latter  fastened 
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the  gates,  tying  one,  and  tbe  other  was 
closed  with  a  latch.  The  next  morning  the 
fence  was  broken  and  the  cow  gone.  Not 
far  from  the  lot  Oosnell  found  a  cow  track 
corresponding  to  the  track  of  his  cow,  and 
near  the  cow's  tracks,  and  leading  In  the 
same  direction,  tbe  tracks  of  a  man  wearing 
large  overshoes.  Tbe  tracks  were  leading 
away  from  Gosnell's  premises.  That  same 
day  the  cow  was  found  In  the  Kansas  City 
Stockyards,  In  the  possession  of  the  Camp- 
bell &  Rosson  Live  Stock  Commission  Com- 
pany. On  the  morning  of  the  21st  of  Decem- 
ber, 1904,  a  man  giving  bis  name  as  J.  Smith, 
sold  a  cow  to  tbe  said  commission  company, 
and  received  therefor  a  ticket  showing  the 
weight,  charges,  price,  etc. ;  and  a  check  for 
the  purchase  money.  Tbe  same  man  ap- 
peared again  with  another  cow,  to  wit,  the 
cow  belonging  to  the  Gosnells,  on  the  morn- 
ing of  December  23,  1904,  and  sold  her  to 
the  same  company  under  the  name  of  John- 
son, and  received  a  ticket  and  check  as  be- 
fore. This  last  cow  sold  by  tbe  man  giving 
his  name  as  Johnson,  was  fully  identified  as 
the  cow  stolen  from  Gosnell,  and  was  re- 
turned to  him  by  tbe  commission  company. 
A  description  of  the  man  who  sold  the  cow, 
was  given  to  Gosnell,  and  therenpon  he  gave 
the  commission  company  the  address  of  a 
man  living  about  two  miles  from  bis  place  of 
residence.  Lee  Glascock,  an  employ^  of  the 
commission  company  and  a  deputy  marshal, 
was  sent  to  the  residence  of  this  man.  and 
Glascock  identified  this  man,  the  defendant 
bereln,  as  tbe  one  who  sold  tbe  company  said 
cow,  and  thereupon  defendant  was  arrested 
at  his  home  by  tbe  deputy  marshal,  about 
4  o'clock  in  the  afternoon.  When  arrested, 
the  defendant  answered  to  the  name  of 
Walker.'  Tbe  testimony  on  the  part  of  the 
state  positively  identified  the  defendant  as  the 
man  who  bad  sold  tbe  cow  two  days  before 
under  tbe  name  of  Smith,  and  who  had  sold 
Gosnell's  cow  under  the  name  of  Johnson. 
When  arrested,  the  defendant  was  searched, 
and  a  $5  gold  piece  was  found  in  one  of  bis 
iHtots,  and  three  sliver  dollars  in  tbe  other. 
In  the  fob  pocket  of  bis  pants  was  found 
tbe  sale  ticket  of  the  cow  sold  the  commission 
company  on  tbe  21st,  onder  the  name  of 
Smith.  This  ticket  was  offered  In  evidence, 
and  the  defendant  was  asked  about  it,  but 
said  be  did  not  know  anything  about  It  Tbe 
defendant  offered  evidence  tending  to  show 
that  he  was  at  bis  home  all  night  during  the 
night  of  December  22,  1904,  end  until  7  or  8 
o'dodE  on  tbe  morning  of  tbe  23d;  he  also 
offered  evidence  of  good  character  in  the 
neighborhood  In  which  he  resided.  The  state. 
In  rebuttal,  offered  evidence  tending  to  Im- 
peach his  good  character  for  honesty  and  in- 
tegrity. Tbe  cause  was  submitted  to  tbe 
jury  under  instructions  defining  larceny;  on 
tbe  presumption  arising  from  the  recent  pos- 
session of  stolen  property,  and  on  tbe  defense 
of  alibi  and  reasonable  doubt.  Other  facts 
will  be  noted  as  occasion  may  require  In  the 


examination  of  the  errors  alleged  to  have 
been  committed  by  the  criminal  court. 

1.  Counsel  for  the  defendant  insists  that 
at  the  close  of  the  state's  case.  If  only 
proper  and  legitimate  evidence  had  been 
admitted  the  court  should  have  directed  a 
verdict  for  the  defendant.  Under  this  head, 
the  oonnsel  for  the  defendant  argues  at 
great  length,  the  insufficiency  of  the  evidence 
tending  to  identify  the  defendant  as  the  man 
Johnson,  who  sold  the  cow  to  the  commis- 
sion company  at  the  stockyards  on  the  morn- 
ing of  the  23d  of  December.  Much  stress 
Is  laid  upon  the  fact  that  at  the  preliminary 
trial  before  tbe  Justice  of  the  peace,  several 
of  the  witnesses,  Glascock  and  McReynolds 
among  others,  only  Identified  the  defendant 
as  Johnson,  from  the  fact  that  tie  w<»«  felt 
boots,  and  that  Gosnell  was  actuated  by 
unfriendly  feelings  to  the  defendant.  But 
on  the  other  hand,  the  witnesses  on  behalf  of 
the  state  made  out  the  following  case:  Mr. 
Gosnell  testified  to  the  ownership  and  posses- 
sion of  tbe  cow,  and  that  she  was  at  bis  home 
on  tbe  night  of  tbe  22d  of  December,  1904, 
in  an  inclosed  lot;  that  next  morning  about 
7  or  7:30  o'clock,  his  cow  was  missing,  and 
he  found  tbe  tracks  leading  towards  the 
stockyards;  that  be  went  to  the  stockyards, 
and  found  her  there  in  the  possession  of 
the  Campbell  &  Rosson  Live  Stock  Commis- 
sion Company.  He  testified  that  tbe  tracks 
of  the  man  which  accompanied  the  cow  tracks 
from  bis  place  appeared  to  have  been  made 
by  large  felt  boots,  or  overshoes;  that  the 
overshoes  appeared  to  have  be«i  of  new  rub- 
ber; that  the  impression  of  the  rubber  was 
plain.  Indeed  the  evidence  left  no  doubt 
whatever,  that  the  cow  found  by  Gosnell  hi 
the  stockyards,  belonged  to  him.  His  evi- 
dence was  fully  corroborated  by  that  of 
Jones,  who  lived  with  Gosnell,  and  closed 
the  lot  gates  on  the  night  the  cow  was  stolen. 

Mr.  Hieronymus  testified  that  he  had  liv- 
ed in  Kansas  City  for  20  years,  and  his  bna- 
Iness  was  that  of  selling  bogs  at  the  atot^- 
yards.  He  identified  the  defendant  as  tbe 
man  who,  on  tbe  21st  of  December,  came  to 
the  stoc^ards  at  the  Twelfth  street  gate, 
and  gave  him  the  name  of  J.  Smith.  He  had 
a  cow  t»  sell.  Witness  asked  tbe  defendant, 
"Who  sells  your  cow?"  and  he  says,  "Yon 
folks."  Witness  then  asked  him  bis  name 
and  be  said,  "J.  A.  Smith."  Thereupon  tbe 
witness  says,  "I  took  his  cow  up  to  bk>ck 
25,  and  turned  her  over  to  tbe  cattle  sales- 
man," and  said  to  the  defendant,  "I  do  not 
know  how  long  It  will  be  before  your  cow 
will  be  sold,"  and  defendant  says:  "I  am 
going  out  the  Twelfth  street  gate.  I  hare 
a  horse  and  wagon  out  there."  Witness 
testified  that  he  was  in  the  employment  of 
tbe  Campbell  &  Rosson  Company  on  the  21st 
of  December;  that  he  had  good  opportunity 
to  observe  the  defendant  as  he  talked  with 
him  and  walked  with  him;  that  the  defend* 
ant  had  on  a  cap  and  felt  boots  with  rub- 
bers over  them,  bad  a  short  beard  on  hi* 
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tace  at  tnat  time,  and  thinks  he  bad  on  a 
dnck  coat.  He  teetlfled  that  he  had  no 
doubt  whatever  ot  the  defendant  being 
title  man  who  brought  the  cow  to  tbe 
stockyards  on  tbe  2l8t  of  December;  that 
he  made  a  memorandum  in  his  book  at  the 
tim&  W.  H.  Oott  testified  that  be  was  In 
the  employment  of  the  sto(^ard8  company 
at  the  Twelfth  street  gate,  on  the  morning 
of  December  21st,  asked  If  he  knew  the  de- 
ftodant,  he  answered,  "I  have  seen  him 
before,"  and  that  the  defendant  bad  glren 
him  hla  name  as  J.  Smith;  that  be  bronght 
a  cow  there  txa  the  morning;  that  he  made 
a  memorandnm  at  the  time  of  the  transaction 
which  showed  J.  Smith,  O.  B.  R.,  which 
stood  for  Campbell  &  Rosson,  one  cattle; 
that  he  noticed  that  the  defendant  had  on 
a  pair  of  rubber  boots,  otherwise  be  would 
not  attempt  to  describe  his  dress;  that  it 
was  bright  day  light  and  he  bad  no  difficulty 
in  observing  the  defendant;  that  be  noticed 
partlcnlarly  some  spots  on  the  defendant's 
face;  that  at  first  he  thought  it  was  small- 
pox mai^s,  that  was  the  first  thing  that  di- 
rected his  attention  when  he  saw  the  de- 
fendant at  the  trial  In  the  criminal  court 
and  Identified  him  as  tbe  same  man.  Joe 
Hielman  testified  that  he  was  a  buyer  at 
the  stockyards,  and  saw  tbe  defendant  there 
(Ml  tbe  morning  of  tbe  21st  of  December,  and 
recognized  him  as  the  man  who  came  there 
with  a  cow  to  sell,  and  gave  the  name  of 
Smith,  and  his  recollection  was  that  he  had 
<»  felt  boots  that  morning;  be  did  not  pay 
much  attention  to  his  other  clothing.  He 
noticed  that  defendant  had  a  freckled  face, 
and  that  attracted  his  attention.  Mr.  W. 
H.  Thompson  testified  that  he  was  the 
cashier  and  bookkeeper  for  the  Oampbell 
Bros.  &  Bosson  Commission  Company.  He 
recognized  tbe  defendant  Tbe  first  name 
be  knew  him  nnder  was  Smith,  be  identified 
a  duplicate  scale  ticket  issued  by  the  stodk- 
yarda  company  of  the  weight  of  the  cow 
that  was  sold  by  his  firm  on  the  account  of 
J.  Smith.  When  the  cow  was  sold  on  the 
21st  of  December,  witness  figured  up  tbe 
ticket  and  determined  the  net  proceeds  and 
gave  defendant  a  check  for  tbe  same.  He 
delivered  this  check  to  the  prisoner  under 
tbe  name  of  J.  Smith  that  morning  in  the 
company's  office,  and  It  was  paid  and  came 
back  with  tbe  return  vouchers  from  the 
bank.  On  the  23d  of  December,  this  same 
man,  under  the  name  of  Johnson,  brought 
another  cow  to  the  stockyards,  and  his  firm 
sold  the  cow  tor  him,  and  he  again  made 
ont  a  ticket  for  the  cow,  and  gave  the  de- 
fendant under  the  name  of  Johnson,  a  cbedc 
for  her;  that  the  defendant  came  up  to  the 
desk  and  Inquired  if  we  had  a  ticket  there 
for  bis  cow.  At  tbat  time  we  did  not  have 
it,  I  aaked  him  to  have  a  seat  and  "tbe  boys 
would  probably  send  It  In  from  the  yard." 
The  defendant  sat  down  In  a  chair,  he  then 
got  up  and  went  out  of  tbe  office,  and  before 
his  return  they  sent  the  ticket  In  from  the. 


yards,  and  when  he  came  back  and  asked 
for  it  again,  vrltnees  figured  It  np  and  wrots 
a  check  and  gave  it  to  him.  The  defendant 
was  around  tbe  office  probably  for  a  half  or 
three-quarters  of  an  hour.  Asked  if  he  ob- 
served the  defendant's  face,  be  answered 
"Yes."  Asked  if  he  noticed  anything  pe- 
culiar on  his  face,  be  answered  he  did,  "M 
noticed  he  was  a  large  man,  at  that  time, 
and  had  Idnd  of  reddish  whiskers,  and  prob- 
ably a  week's  growth  of  whiskers  on  his 
face,  and  was  freckled."  Q.  "You  under- 
stood he  was  a  colored  man?"  Ans.  "Yes, 
sir,  there  was  no  qnestion  about  that  in 
my  mind."  Asked  If  defendant  was  tint 
man  whom  he  knew  as  Johnson,  be  answered, 
"Yes,  sir,  nnquestionably."  On  cross-exami- 
nation, he  was  asked  why  it  was  he  received 
tbe  cow  from  the  defendant  and  bought  It 
from  him,  and  Issued  a  check  to  him  for  tbe 
money  under  the  name  of  Johnson,  be  an- 
swered, "I  remehibered  tbe  man's  face  when 
he  came  in,  and  knew  he  had  been  there ;  at 
tbat  time  under  tbe  pressure  of  business,  I 
did  not  associate  the  man's  face  with  the 
name  of  Smith,  when  he  had  been  there 
before,  I  did  that  afterwards  when  this  thing 
came  np,  I  went  to  Investigating  my  recnrds 
and  found  out  that  he  was  the  same  man 
that  gave  the  name  of  Smith."  He  testified 
also,  that  the  defendant  bad  on  felt  boots, 
and  said  that  he  positively  Identified  the 
defendant  in  the  justice's  court  Lee  Glas- 
cock testified  tbat  he  was  at  tbe  office  of 
Oampbell  Bros.  &  Rosson  on  the  morning 
of  the  23d  of  December,  when  the  defendant 
came  in  and  said  he  had  a  cow  for  Campbell 
Bros.  &  Bosson,  and  the  defendant  gave  tbe 
name  of  Johnson.  The  cow  was  sold  to 
Swift  &  Co.,  but  Mr.  Qosnell  came  In  tbat 
day  and  identified  the  cow,  and  witness 
sent  over  and  got  the  latter  from  Swift  &  Co. 
and  got  the  cow  ont  of  their  pens  and  turned 
her  over  to  Mr.  Oosnell.  Witness  testified 
that  be  next  saw  tbe  defendant  at  his  home 
out  south  of  the  city,  that  afternoon.  He 
Identified  tbe  defendant  Walker  as  the  man 
he  talked  with  that  morning  at  the  stock- 
yards under  the  name  of  Johnson.  McRey- 
nolds  also  testified  tbat  be  was  working  at 
the  stockyards  on  the  23d  of  December,  1904, 
and  the  defendant  came  there  and  gave  bis 
name  as  Johnson,  and  said  he  had  a  cow  to 
yard  for  Campbell  Bros.  &  Rosson.  He  bad 
the-  cow  tied  behind  a  one-horse  wagon,  a 
milk  cow,  and  be  put  her  in  the  yards,  and 
gave  him  an  order  to  the  commission  firm 
to  let  them  know  that  tbe  cow  was  there. 
The  marshal  testified  that  when  he  arrested 
tbe  defendant  that  afternoon,  he  had  on  a 
pair  of  felt  boots  with  big  rubber  overshoes 
over  them;  tbat  he  searched  him  after  he 
brought  him  to  Jail,  and  found  a  $6  gold 
piece  in  one  of  his  boots,  $3  In  silver  in  tlie 
other,  in  tbe  fob  podcet  of  the  first  pair  of 
pants  be  found  a  scale  ticket  of  the  weight 
of  a  cow-^this  was  the  scale  ticket  Identified 
by  the  witnesses,  of  the  stile  of  the  cow  by 
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defendant  under  the  name  of  J.  Smith  on 
tbe  ZUt  of  December.  He  was  asked  wbere 
he  got  that,  and  be  said,  "I  do  not  know 
anything  about  that"  I  said,  "This  is  a 
different  cow  and  dlfFerent  weight  from  the 
one  we  are  looking  toe."  Tbe  state  also 
proved  that  the  oow  would  be  cheap  at  $30. 
In  the  light  of  all  this  evidence,  It  Is  plain 
that  the  court  committed  no  error  in  refusing 
to  discharge  the  prisoner  at  the  close  of  the 
state's  case. 

2.  But  It  Is  earnestly  insisted  by  the  de- 
fendant, that  the  court  erred  in  permlttlDg 
the  state  to  show  the  defendant  under  the 
name  of  J.  Smith,  sold  another  cow  on  the 
21st  of  December,  1904,  to  the  commlsslMi 
company;  that  this  permitted  the  state  to 
prove  another  and  separate  crime  tlian  the 
one  with  which  the  defendant  was  charged, 
and  that  under  the  decisions  of  this  court  in 
State  V.  OoetE,  Bi  Ho.  85,  and  State  v.  Spray, 
174  Mo.  569,  74  8.  W.  846,  it  was  error  to 
admit  such  proof.  This,  however.  Is  a  mis- 
application of  the  doctrine  announced  In 
those  two  cases,  and  many  others  to  the 
same  effect  in  this  state.  In  the  first  place 
there  was  no  evidence  offered  tending  to 
prove  that  the  cow  he  first  sold  had  been 
stolen.  The  purpose  of  the  evidence  offered 
as  to  the  first  oow  and  the  ticket  of  the  said 
sale,  was  to  identify  the  defendant  as  tlie 
same  person  who  had  in  his  possession,  on 
the  23d  of  December,  1904,  the  cow  stolen 
from  the  prosecuting  witness,  Gosnell.  For 
the  purpose  of  identification  It  is  permis- 
sible to  prove  every  fact  connecting  the  de- 
fendant with  the  crime  charged.  State  v. 
Bailey  (Mo.  Sup.)  88  S.  W.  783;  Cnderhlll 
on  Oriminal  Ev.  |  91;  1  Bishop's  New  Oim- 
Inal  Proa  1129;  1  Wlgmore  on  Evidence,  | 
414;  State  v.  Folwell,  14  Kan.  105;  Yarbor- 
ongji  V.  State^  41  Ala.  406.  It  was  en- 
tirely competent  for  the  witnesses  who 
were  the  employte  of  the  Campbell  &  Boe- 
son  Commission  Company,  to  state  when, 
and  wtiere,  and  under  what  circumstances 
they  had  seen  tbe  defendant  prior  to  the 
time  they  were  testifying  In  this  case,  and 
identifying  him  as  the  man  from  whcHu  th^ 
had  received  Gosnell's  cow,  and  for  whom 
tliey  had  sold  it  to  Swift  &  Co.  Tbls 
is  elemantal  and  requires  no  citation  of  the 
law  of  evidence  to  sustain  it.  Tbe  ruling 
of  the  learned  criminal  court  is  in  no  man- 
ner in  conflict  with  tbe  decision  in  State  v. 
Spray,  174  Mo.  569,  74  8.  W.  846. 

3.  It  is  next  urged  that  the  court  erred 
in  refusing  to  admit  more  evidence  to  es- 
tablish an  alibi,  and  in  striking  out  the  evi- 
dence of  David  Ingle  for  the  defendant 
There  is  nothing  to  show  that  any  other 
witnesses  were  offered  in  addition  to  those 
who  did  testify  for  the  defendant  to  establish 
bis  alibi,  and  no  exception  whatever  was 
saved  to  the  striking  out  of  the  evidence  of 


David  Ingle^  hence  there  Is  notlilng  for  us 
to  review  on  that  point 

4.  It  is  insisted  that  tbe  court  erred  in 
its  fourth  instruction  to  the  jnry  on  the 
question  of  the  presumption  arising  from 
the  recent  possession  of  stolen  property. 
The  basis  of  this  assignment  is  that  the  conrt 
in  this  instruction  did  not  include  in  its 
enumeration  of  the  evidence  which  the  jury 
should  consider  as  rebutting  the  presumption 
of  guilt  from  the  recent  ixMsession  of  stolen 
property,  the  evidence  tending  to  prove  an 
alibi.  While  the  counsel  for  tbe  defendant 
has  not  called  our  attention  to  tills  specific 
objection  to  this  Instmctlon,  It  is  to  be  noted 
that  the  instruction  in  and  of  itself  is  not 
comprehensive  enough  under  the  decisions 
of  this  court  in  State  v.  Kelly,  73  Mo.  608; 
State  V.  Sidney,  74  Mo.  890 ;  State  v.  North, 
95  Mo.  615,  8  S.  W.  799,  and  if  the  instmcUon 
stood  alone  and  had  not  been  supplemented 
by  instruction  No.  6,  which  folly  oovored 
the  defense  of  alibi,  it  could  hardly  stand 
the  test  of  the  foregoing  cases,  but  as  we 
have  often  said,  the  Instructions  of  the  coort 
must  all  be  read  and  considered  together. 
In  State  V.  Biney,  137  Mo.,  loc.  dt  105,  38 
S.  W.  719,  it  was  said:  "The  state  having 
shown  defendant  in  tbe  exclusive  posses- 
sion of  a  pair  of  shoes  stolen  from  the 
burglarized  car  so  recently  after  the  goods 
were  stolm.  It  was  entirely  proper  to  In- 
struct the  Jury  on  the  presumption  arising 
from  such  possession,  and  as  the  court  also 
Instructed  fully  uiran  tbe  defense  of  alibi, 
no  error  resulted  ftom  not  quailing  the 
instruction  on  recent  jpossession,  as  to  the 
rebuttel  of  the  presumption  of  gnllt  from 
rec«it  possession  by  proof  of  an  alibi,  as 
the  two  instructions  necessarily  had  that 
effect  and  must  be  read  together."  Up- 
on the  authority  of  that  case  it  must  be  held 
that  the  court  by  ite  Instruction  on  alibi 
cored  tbe  oversight  in  not  qualifying  the  in- 
struction No.  4  as  to  the  effect  of  an  alibi 
rebutting  the  presumption  of  guilt  We  will 
say,  however,  that  we  think  it  woold  be 
much  preferable  for  the  trial  court  to  make 
the  instruction  on  recent  possession  broad 
enough  to  cover  all  tbe  mattors  whidi  the 
Jnry  shonld  consider  In  rebuttal  of  tbe  pre- 
sumption of  gnllt  from  recent  possesBlcm  of 
stolen  pr<q;>erty. 

5.  In  his  motion  for  new  trial,  counsel  as- 
signed as  error  certain  remarks  of  the  prose- 
cuting attorney  in  his  address  to  tbe  Jory; 
but  as  no  exception  was  saved  to  the  mling 
of  tbe  court,  that  matter  is  not  before  ns  for 
review.  Under  the  evidence  and  the  pre- 
sumptions of  law,  the  defmdant  has  no 
ground  to  complain  of  the  verdict  of  tt>e  Jury, 
and  the  judgm«it  of  the  court. 

The  Judgment  is  afiirmed. 

BUBOESS,  P.  J.,  and  FOX,  J.,  ooncor. 
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STATE  ▼.  PBELBT, 

(Sopmne  Court  of  Mlssonri,  Division  No.  2. 

Jan.  SI.  1906.    On  Rehearing, 

March  6,  1006.) 

1.  HoviciDE — Maucb — ^Admissibilitt  of  Ev- 
idence. 

In  a  prosecution  for  murder,  erldence  of 
a  statement  by  the  defendant  before  he  met  de- 
ceased that  be  was  "a  straight  shot  and  be  was 
a  same  man,"  and  witness  would  find  it  out, 
though  not  a  part  of  the  res  gestae,  was  ad- 
missible to  show  general  malice,  and  a  dispo- 
sition on  the  part  of  the  defendant  to  do  a 
criminal  act 

2.  CBnaitAL  Law— Afpcait— Reoobo. 

Questions  as  to  misconduct  of  counsel 
not  shown  by  the  bill  of  exceptions  cannot  be 
considered  on  appeal,  since  matters  of  excep- 
tions which  occur  in  the  presence  of  the  court 
cannot  be  shown  by  affidavits  unless  the  court 
refuses  to  sign  the  bill  when  presented  to  him 
on  the  ground  that  the  matters  stated  are  not 
true. 

3.  Saioc— Hakmucss  Ebbo»— CBOss-EzAinnA- 
TiON  OF  Defendant. 

Though  Rev.  St.  1899,  g  2837,  prohibits 
by  implication  the  cross-examination  of  a  de- 
fendant in  a  criminal  case  touching  matters  not 
testified  to  by  him  in  his  examination  in  chief, 
it  was  not  ground  for  reversal  in  a  prosecution 
for  murder  to  require  the  defendant  to  testi- 
fy on  cross-examination  whether  certain  per- 
sons were  present  at  the  place  where  he  testi- 
fied on  direct  examination  that  the  difficulty 
between  him  and  deceased  had  taken  place,  since 
such  cross-examination  was  immaterial. 

4.  HOiaOIDE    —    EVIDENCK  —  ReF(TTATION    OF 

Deceased. 

Where  the  defendant  in  a  prosecution  for 
homicide  introduced  evidence  that  the  deceased 
was  a  quarrelsome  and  dangerous  man  when 
drinking,  the  state  could  show  in  rebuttal  his 
general  reputation  for  peace,  quiet,  and  good 
citizenship  where  he  resided. 

5.  Same. 

In  a  prosecution  for  murder,  where  defend- 
ant testified  that  he  shot  deceased  because  be 
was  afraid  deceased  was  going  to  kill  htm,  evi- 
dmce  of  the  character  of  deceased  for  being 
quarrelsome  and  dangerous  when  drinking  was 
properly  admitted. 

[Ed.   Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  |{  391-397.] 

6.  Same— iNBTBUcnoNS— MOTITX  of  Desicnd- 

ART. 

Where  the  defendant  in  a  prosecution  for 
murder  testified  that  he  shot  deceased  to  de- 
fend himself,  the  failure  of  the  court  to  instruct 
on  the  question  of  the  defendant's  motive  was 
not  error. 

7.  Same— Pbovokiko  Diffioultt 

In  a  prosecution  for  murder,  evidence  tend- 
ing to  show  that  defendant  was  anxious  to  get 
Into  a  dUSculty  with  some  one,  particularly  the 
deceased;  that  he  made  frequent  aggravating 
remarks  in  the  presence  of  deceased  to  provoke 
the  difflcnlty;  and  that  he  shot  deceased  while 
unarmed  and  even  after  he  was  down — was 
sufficient  to  justify  an  instruction  as  to  defend- 
ant's right  to  defend  himself  where  he  volun- 
tarily entered  into  the  difficulty, 
a  Same. 

One  who  voluntarily  entered  into  a  diffl- 
cnlty for  an  unlawful  purpose,  such  as  gratify- 
ing malice,  is  not  justified  in  killing  the  other 
Id  self-defense. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  gg  145-150.] 

9.  Cbikinai.  Law  —  Ihstbuotions— Iupxaoh- 
iHO  Witnesses. 

In  a  prosecution  for  homicide,  an  instruc- 
tioa  th*t  ll  any  witness  had  been  impeached  the 


Jary  were  not  bound  to  disregard  his  testimony 
but  were  at  liberty  to  disregard  the  whole  or 
any  part  of  it,  or  believe  or  disbelieve  him,  as 
they  might  believe  that  he  had  testified  truthful- 
ly or  falsely,  was  not  erroneous  as  bringing 
into  prominence  the  evidence  of  the  single  wit- 
ness who  had  been  impeached. 

10.  Indictment   —    Offense    Included    in 
Chabge— LKsaxB  Deobek  of  Homicide. 

Under  Rev.  St  1899,  g  2369,  providing  that 
any  person  found  guilty  of  murder  in  the  sec- 
ond degree  or  of  an;  degree  of  manslaughter 
shall  be  punished  according  to  the  verdict  of 
the  jury,  though  the  evidence  In  the  case  shows 
him  to  be  guilty  of  a  higher  degree  of  homicide, 
t^e  state  on  indictment  of  a  person  for  murder 
In  the  first  degree  may  elect  to  prosecute  him 
for  murder  in  the  second  degree,  and  the  de- 
fendant will  have  no  right  to  complain  of  this 
course. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  gg  426* 
593. 

11.  Same— Appkai/— Recobd— CoEBEOTioN. 

No  record,  after  being  lodged  with  the 
clerk  of  the  Supreme  Court,  can  be  changed 
without  the  permission  of  the  court  duly  en- 
tered of  record. 

Appeal  from  Circuit  Court,  Bates  County; 
Argus  Cox,  Special  Judge. 

Robert  Feeley  was  convicted  of  murder 
In  the  second  degree,  and  appeals;    Affirmed. 

Scott  &  Bowker,  Francisco  &  Clark,  and 
W.  W.  Graves,  for  appellant.  The  Attorney 
General  and  N.  T.  Gentry,  for  the  State. 

BURGESS,  P.  J.  At  the  October  term, 
1903,  of  the  circuit  court  of  Bates  county 
the  grand  Jury  of  said  county  preferred  an 
indictment  against  the  defendant,  Robert 
Feeley,  charging  him  with  murder  In  'the 
first  degree.  In  having,  on  the  8th  day  of 
September,  1003,  at  said  county,  shot  and 
killed,  with  a  pistol,  one  Martin  Hoots. 
There  were  two  mistrials.  Thereafter,  at 
the  May  term,  1905,  of  said  court,  the  defend- 
ant was  again  put  upon  trial  on  the  charge 
of  murder  In  the  second  degree,  convicted, 
and  his  punishment  assessed  at  10  years' 
imprisonment  in  the  penitentiary.  He  filed 
motions  for  new  trial  and  In  arrest  of  judg- 
ment, which  being  overruled,  he  saved  his 
exceptions,  and  appeals  to  this  court 

The  evidence  tends  to  show  that  the  de- 
fendant was  born  and  raised  In  Bates  county, 
near  a  small  town  called  Burdette.  The  de- 
fendant, some  12  years  before  the  trial  of 
this  cause  moved  to  Nevada,  In  this  state, 
where  he  has  resided  ever  since.  On  the  Sth 
day  of  September,  1903,  defendant  left  bis 
home  in  Nevada  for  the  purpose  of  visiting 
his  father  at  his  home  near  Burdette.  He 
went  by  train  to  a  little  place  called  Archie, 
where  he  hired  one  Frank  Calhoun  to  take 
him  In  a  buggy  to  Burdette.  While  on  the 
road  to  said  town  the  defendant  pulled  a 
pistol  out  of  his  pocket  and  remarked  to 
Calhoun  that  be  was  a  straight  shot  and  a 
game  man,  and  that  he,  Calhoun,  would  find 
It  out  before  he  got  back.  When  Burdette 
was  reached  they  saw  Martin  Hoots,  the 
deceased,  with  a  gun  on  his  shoulder,  walk- 
ing along  In  front  of  a  store  owned  by  a 
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man  named  Buel  Mudd.  There  was  eTidence 
tending  to  show  that  defendant  said,  "There 
goes  a  dirty  coward,"  and  that  deceased,  who 
appeared  to  have  heard  the  remark,  replied, 
"If  be  calls  me  a  dirty  coward,  I  will  take 
It  up."  Deceased  went  into  the  store  to  buy 
some  shotgun  shells,  but  was  told  that  there 
was  none  in  stock.  Deceased  then  set  his 
gun  down  In  the  store,  and  a  friend  picked 
it  up  and  carried  it  away  to  the  residence 
of  Dr.  Cash.  David  Roach  was  sitting  on 
the  porch  of  the  store  when  defendant  got  out 
of  his  buggy.  As  deceased  came  out  of  tbe 
store,  and  was  passing  by  Mr.  Roach,  he 
greeted  the  latter  with,  "Hello,  Dave."  de- 
fendant, who  was  near  by,  said,  "Who  in  the 
hell  are  you?"  Deceased  replied,  "I  don't 
know  as  it's  any  of  your  business."  Defend- 
ant then  said,  "Tou  are  not  so  game  but 
what  I  am  Just  as  game  as  you  are."  To 
which  deceased  replied,  "If  you  are  looking 
for  trouble,  you  are  up  against  it."  Then 
defendant  said,  "Tou  run  on  home,"  and 
deceased  rejoined,  "You  had  better  make  me 
run  on  home."  Mr.  Roach  then  walked  away 
with  deceased  about  a  distance  of  00  feet, 
and  deceased  asked  who  that  was,  at  the 
same  time  saying  be  thought  it  was  Bob 
Feel^,  and  that  be  loved  every  man  named 
Feeley.  He  also  told  Mr.  Roach  that  he  had 
had  some  trouble  with  Jim  Fenton,  and  had 
shot  at  the  latter  to  scare  him,  but  that 
the  next  time  he  shot  he  would  shoot  to 
kill  Fenton.  Prof.  Mazey,  who  was  near 
by,  saw  defendant  on  the  porch  of  Roach's 
store  take  a  pistol  out  of  his  pocket,  wave  it 
around  his  head,  and  then  walk  off  the  porcli. 
Defendant  followed  after  deceased,  but  Mr. 
Roach  took  hold  of  him  and  led  him  back 
to  tbe  store,  when  defendant  said,  "Who  is 
tliat  son  of  a  bitch?"  Being  told  deceased's 
name,  defendant  said:  "He  is  looking  for 
trouble.  I  will  fix  him  If  he  bothers  me." 
Defendant  then  took  his  pistol  out  of  his 
pocket  and  exhibited  It  to  Roach  and  others. 
He  appeared  to  be  Intoxicated,  and  be  and 
deceased,  who  was  drinking,  had  several  dis- 
putes during  tbe  afternoon. 

Deceased  and  one  Jim  Fenton,  who  lived 
near  the  edge  of  the  town,  had  bad  some 
trouble  In  the  forenoon  of  tbe  day  of  the 
homicide,  and  deceased  had  been  up  to  Fen- 
ton's  a  time  or  two  to  see  him.  After  be 
returned  from  Fenton's  house,  the  last  time 
he  was  there,  and  about  half  an  bour  before 
the  shooting,  one  Wllkerson  Introduced  de- 
ceased to  the  defendant  Tbe  two  men  shook 
hands,  the  deceased  remarking:  "Give  me 
your  hand,  Bob.  I  nnderstand  you  are  a 
brother  of  Crlt  and  Prank  Feeley."  Both 
men  appeared  to  be  friendly,  and  a  short 
time  afterwards  they  were  seen  by  several 
persons  standing  near  the  hitch  rack,  drink- 
ing whisky.  Calhoun,  seeing  the  defendant's 
condition,  tried  to  get  him  away,  and  did 
succeed  in  getting  him  into  the  buggy.  Just 
then  the  deceased  passed  by,  on  bis  way  to 
the  store,  and  said  to  the  men  standing  there. 


"Tbe  coward  would  not  come  ont"  Abont 
this  time  some  man  came  out  of  the  black- 
smith shop  and  told  defendant  that  deceased 
was  talking  abont  him,  and  defendant  at 
once  got  ont  of  the  buggy  and  told  Calhoun 
to  go  on  home.  Cothrlen,  a  witness,  told 
defendant  to  get  back  in  the  buggy,  and 
assured  him  that  deceased  was  talking  about 
Jim  Fenton,  with  whom  he  had  had  trouble. 
Defendant  then  said  he  was  going  to  see 
Fenton,  and  started  towards  Fenton's  resi- 
dence, and  while  on  the  way  he  met  Mrs.  Fen- 
ton and  liad  a  talk  with  her,  after  which  be 
was  seen  at  the  back  of  said  blacksmith 
shop,  where  he  again  met  deceased.  A  wit- 
ness saw  deceased  take  a  drink  out  of  defend- 
ant's bottle  and  then  throw  the  bottle  down. 
The  two  men  stood  talking  for  a  few  minutes, 
when  defendant  fired  a  shot,  and  deceased 
fell.  Defendant  then  fired  four  more  shots 
in  rapid  succeesion,  which  took  effect  npon 
deceased,  and  be  also  struck  deceased  on  the 
back  of  the  head  with  his  pistol.  He  then 
threw  bis  pistol  and  hat  on  the  ground  and 
walked  towards  an  Iron  bridge,  a  short  dis- 
tance off.  While  on  the  bridge  defendant 
waved  his  bands  over  his  head  several  times, 
and  then  returned  to  where  the  dead  body 
lay.  In  the  meantime  several  persons  ap- 
peared on  the  scene  and  saw  that  Hoots  was 
dead,  and  that  defendant's  hat,  a  whisky  bot- 
tle and  a  S8-caIlber  pistol  were  lying  on  tbe 
ground  near  by.  One  of  the  shots  entered 
deceased's  body  about  1^  inches  to  the  left 
of  the  median  line  and  came  out  at  about 
the  same  distance  to  the  right  of  said  line. 
Another  bullet  entered  Jnst  under  the  left 
eye  and  came  out  above  the  right  ear,  passing 
through  the  brain.  Three  bullets  entered  in 
tbe  back.  Defendant  asked  the  people  who 
bad  gathered  near  the  body  who  the  deceased 
was,  and  when  some  one  remarked  that  the 
man  was  dead,  defendant  said,  "He  is  not 
dead  to  me."  About  this  time  a  rainstorm 
was  brewing,  and  the  persons  present  moved 
the  dead  body  to  the  store,  and  gathered  up 
some  rocks  and  marked  therewith  the  place 
where  the  body  lay.  There  was  evldmce  to 
show  that  there  were  no  rocks  nearer  than 
20  feet  to  the  body  at  tbe  time,  but  upon 
this  question  the  evidence  was  conflicting. 
The  deceased  bad  no  weapons  on  his  person 
at  tbe  time  of  the  shooting.  That  night 
defendant  was  beard  say:  "I  am  the  worst 
son  of  a  bitch  in  towa  He  has  been  run- 
ning over  me  all  day,  and  now  I  have  shot 
It  Into  the  back  of  his  neck ;  shot  It  In  right" 
He  used  similar  expressions  in  tbe  hearing 
of  others. 

Tbe  evidence  upon  the  part  of  the  defend- 
ant tended  to  show  that  there  were  rocks  at 
tbe  place  where  tbe  deceased  fell  when  shot 
Defendant  also  showed  by  a  number  of  wit- 
nesses that  bis  reputation  for  peace  and  good 
order  at  Nevada,  where  he  lived,  was  good. 
He  also  testified  in  his  own  behalf  substan- 
tially as  follows:  "Q.  Tou  may  state  your 
name  to  the  Jury?    A.  Robert  Feeley.    Q. 
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Ton  are  the  dtfendant  in  this  case,  are  you, 
Mr.  Feeley?  A.  Yea,  air.  Q.  How  old  are 
you,  Mr.  Feeley?  A.  Forty  years  old.  Q. 
Are  yon  a  married  man?  A.  Yes,  sir.  Q. 
Son  of  Uncle  Norrls  Feeley,  of  tills  county? 
A.  Yee,  sir.  Q.  Wbere  were  yon  bom?  A. 
Out  west  of  Burdette.  Q.  West  of  Burdette. 
Mr.  Feeley,  when  did  you  leave  Bates  county 
and  Cass  county  and  go  south?  A.  About 
18  years  aga  Q.  How  much  of  that  time, 
where  did  you  Uye?  A.  Nevada.  Q.  How 
much  of  the  time  have  you  lived  in  Nevada? 
A.  About  12  years.  Q.  What  is  your  busi- 
ness? A.  Barber.  Q.  On  the  8th  day  of 
September,  1903,  where  did  you  start?  A. 
Started  to  my  father's.  Q.  Your  father's. 
State  to  the  Jury,  Mr.  Feeley,  what  time  you 
got  to  Burdette,  about  A.  Why,  I  guess 
about  4  or  6  o'clock,  about  Q.  4  or  6 
o'clock.  A.  Yes,  sir.  Q.  Well,  just  state  to 
the  Jury  when  you  got  to  Burdette  and  what 
you  did.  A.  I  got  out  of  the  buggy  and 
stepped  upon  the  porch  and  met  Mr.  Roach. 
Met  Mr.  Roach  there  and  was  talking  to  him. 
Q.  Where  was  it  you  got  out?  A.  Mr. 
Mudd's  store.  Q.  Mr.  Buell  Mudd's  store? 
Q.  Mr.  Feeley,  when  and  where  was  the 
first  time  you  saw  the  deceased,  Martin 
Hoots?  A.  I  was  standing  on  the  store  porch 
and  he  came  up.  Q.  Had  you  ever  met  or 
heard  of  Martin  Hoots  prior  to  that  time? 
A.  No,  sir.  Q.  What  was  he  doing  when  you 
first  saw  him?  A.  He  was  going  south.  Q. 
State  to  the  Jury,  what  if  anything,  he  had. 
A  He  had  a  shot  gun.  Q.  State  to  the  jury 
what  conversation,  if  any,  you  had  with  the 
deceased,  or  in  his  presence.  A.  Well  he 
came  up,  and  I  asked  Mr.  Roach  who  be  wa& 
He  says,  'He  is  Martin  Hoots,'  and  be  said; 
'Ifs  none  of  your  business.'  Q.  Who  said 
that?  A.  Mr.  Hoots  did.  Q.  Mr.  Hoots  said, 
'Ifs  none  of  your  business.'  •  •  *  Q. 
Mr.  Feeley,  what  further  conversation,  if  any, 
did  yon  have  there  with  Mr.  Hoots?  A. 
Why,  Mr.  Roach  says,  'That  is  TTnde  Norrls 
Feeley's  son,'  and  he  said  he  had  an  order 
on  Orit,  my  brother,  for  some  money,  and  I 
told  him  I  guess  Grit  would  pay  it  and  be 
talked  a  few  minutes,  and  he  walked  on 
away.  Q.  When  he  left  you,  wbere  did  he 
go?  A.  He  went  south.  Q.  Which  w«y? 
A  Towards  the  old  blacksmith  sbop.  •  •  * 
Yes,  sir.  Q.  Where  did  you  go?  When  the 
deceased  started  toward  the  old  blacksmith 
shop,  where  did  you  go?  A.  I  went  out 
south  of  the  store  to  get  in  and  go  borne.  Q. 
Who  did  you  see,  if  any  one,  while  yon  was 
at  the  buggy?  A.  Uncle  Dan  Cothrlen.  Q. 
When  did  you  next  see  the  deceased,  Martin 
Hoots,  Mr.  Feeley?  A.  He  came  up  to  the 
buggy.  Q.  Coming  which  way?  A.  B'rom 
the  west  Q.  What  did  he  have  with  him, 
if  anything?  A.  He  had  a  sbotgim.  Q. 
State  to  the  Jury  what,  if  anything,  Martin 
Hoots  said  wboi  he  addressed  you.  A. 
Well,  he  said:  The  Ood  damned  son  of  a 
bltcb  was  a  coward.  He  wouldn't  come  out' 
Q.  What  did  you  do  then?  .  A.  I  stepped  out  at 


the  buggy.  Q.  Was  anything  further  said 
there  at  that  time  between  yoo  and  Mr. 
Hoots?  A.  No,  sir.  Q.  What  became  of 
Hoots?  A.  He  went  on  north  toward  the 
store.  Q.  Where  did  you  go?  A.  I  went 
over  behind  the  store  to  the  old  schoolhouse. 
Q.  Back  of  the  old  schoolhouse?  A.  Yes, 
sir.  Q.  How  did"  you  happen  to  go  over 
there?  A.  Well,  Mrs.  Fenton  was  over  there, 
and  she  called  me  to  come  over.  Q.  Did  you 
have  any  conversation  with  Mrs.  Fenton? 
A.  Yes,  sir.  Q.  What  was  it?  A.  Back  of 
the  schoolhouse.  Q.  Was  it  or  was  it  in  the 
schoolhouse  yard?  A.  It  was  in  the  school' 
house  yard.  Q.  State  what  conversation,  if 
any,  you  had  with  Mrs.  Fenton  in  regard  to 
the  deceased,  Martin  Hoots.  A.  Well,  I  was 
talking  with  her,  and  going  to  go  up  home 
with  her,  and  she  said  for  me  not  to  go  with 
her;  that  her  son  Jim  had  been  having 
trouble  with  Hoots,  and  for  me  not  to  go; 
that  he  was  a  dangerous  man  to  go  about; 
and  I  didn't  go.  Q.  Where  did  you  next  see 
the  deceased,  Martin  Hoots?  A.  In  behind 
the  blacksmith  shop.  Q.  What  if  anything, 
was  said  by  you,  or  Hoots?  A.  Why,  he 
called  for  me  to  come  over  wbere  he  was? 
Q.  Where  was  you  when  he  called  you?  A. 
I  was  in  the  schoolhouse  yard.  Q.  Where 
was  Hoots?  A.  He  was  back  of  the  black- 
smith shop.  Q.  Did  you  go  to  tiie  back  end 
of  the  blacksmitb  shop  where  Hoots  was? 
A.  Yes,  sir.  Q.  What  was  said  by  you  or 
Hoots  when  you  got  over  there,  if  anything? 
A.  Well,  he  wanted  to  know  what  Ood 
damned  old  woman  that  was  I  was  talking 
to.  I  told  him  it  was  old  Grandma  Fenton. 
He  says:  'Ood  damn  it  I  have  been  up  to 
Foiton's  two  or  three  times  after  Jim.' 
And  he  said.  The  coward  won't  come  out 
He  says,  'I  have  had  trouble  with  him.' 
He  says,  'I  made  him  and  SherifT  Mudd 
leave  town,'  and  this  town  belonged  to  him. 
And  he  asked  me  if  I  bad  any  whisky,  and 
I  told  him,  'Yes,'  and  he  wanted  a  drink, 
and  I  pulled  out  my  bottle  and  handed  it  to 
him,  and  be  says,  'No,  you  take  a  drink.'  I 
took  a  drink,  and  then  he  drank  and  threw  it 
down.  He  says,  'This  whisky  is  no  account, 
bad  stuff,'  and  he  says,  'Just  like  you.'  He 
says,  *I  am  going  to  make  you  go  home.'  I 
told  him  if  he  would  wait  a  few  minutes  I 
would  go  home  without  making.  He  says, 
'No,  you  ain't;  I  am  going  to  make  you  go 
now.'  He  stepped  towards  me,  and  I 
stepped  back,  and  pulled  my  gun,  and  told 
him  to  stand  back;  I  didn't  want  any  trouble. 
He  reached  back  to  pick  up  a  rock,  and  then 
I  commenced  shooting.  Q.  Now,  Bifr.  Feeley, 
Just  stand  up  here  and  show  the  Jury  the 
position  Hoots  was  in  when  you  commenced 
firing  the  plst<ri.  Just  come  down  here,  I 
guess  you  had  better.  Which  way  first  was 
Mr.  Hoots  standing  from  you  when  you  had 
this  conversation  with  him?  A.  He  was 
Standing  al>out  like  that  (indicating.  Q. 
Where  was  he  with  reference  to  where  I 
would  be.    Say  I  am  Hoots,  which  way  was 
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be,  what  direction?  A.  I  was  west  of  Hoots, 
about  wbere  you  are  standing.  Q.  Now, 
iaat  sbow  tbe  Jury  wbat  position  Hoots  was 
In  wben  you  fired  the  first  shot  A.  Some- 
thing like  this  (stooping  down).  Q.  Where 
was  you  standing  if  you  was  Hoots?  A. 
About  where  I  was.  Q.  Now,  Mr.  Feeley, 
how  many  shots  did  you  Ore,  do  yon  know? 
A.  No;  I  emptied  my  gun.  Q.  Mr.  Feeley, 
what  was  the  position  of  Hoots  when  you 
fired  the  last  shot?  A.  Well  it  was  about 
straight  Q.  You  may  state  to  the  jury  why 
you  shot  Martin  Hoots?  A.  Well,  sir,  I  did 
It  because  I — (Mr.  Jackson  [interrupting]: 
I  object  to  that  Court:  Oyerruled.)  A.  I 
done  it  because  I  was  afraid  be  was  going  to 
kill  me.  Q.  Was  going  to  kill  you?  A. 
Yea,  sir." 

Over  tbe  objection  and  exception  of  de- 
fendant the  court  gave  14  instructions 
covering  murder  in  tbe  second  degree,  self- 
defense,  and  reasonable  doubt  only  2  of 
which,  the  eleventh  and  fourteenth  instruc- 
tions, are  criticised.  Tbe  grounds  of  objec- 
tion and  criticism  will  be  reviewed  later  in 
this  opinion. 

It  is  contended  by  defendant  tliat  tbe 
court  committed  error  in  admitting  in  evi- 
dence, over  the  objection  of  defendant  the 
testimony  of  vritness  Calhoun,  which  was 
to  the  effect  that  while  on  the  way  from 
Archie,  In  Burdette,  defendant  said  to  him: 
"He  was  a  straight  shot  and  he  was  a  game 
man,  and  I  would  find  it  out  before  I  got 
back."  Tbe  contention  is  that  while  admit- 
ted as  a  threat  It  Is  too  vague  and  indefinite 
to  be  called  such,  and  that,  even  if  it  could 
be  BO  called,  it  was  inadmissible.  That  de- 
fendant did  not  know  tbe  deceased  at  the 
time  is  clearly  sbown  by  the  evidence,  and 
the  threat  could  not  therefore,  have  been 
made  against  him  In  particular.  In  State 
T.  Crabtree,  111  Mo.  1S6,  20  S.  W.  7,  It  was 
held  that  general  threats  made  by  the  de- 
fendant before  the  hMnlclde,  and  having  no 
reference  to  the  deceased,  were  not  admissi- 
ble in  evidence  against  him.  But  in  that 
case  the  evidence  showed  that  tbe  threats 
applied  to  tbe  members  of  defendant's  own 
family.  If  to  any  in  particular,  and  had  no 
reference  whatever  to  the  deceased.  In 
Godwin  V.  State,  38  Tex.  Cr.  R.  466.  43  S. 
W.  836,  that  case  was  cited  with  approval. 
In  the  last  case  cited,  which  was  a  prosecn- 
tlcm  for  murder,  it  was  held  that  testimony 
of  threats  made  by  the  defendant  on  the 
day  preceding  tbe  homicide,  to  kill  some- 
body, but  not  directed  In  any  way  towards 
the  deceased,  were  Inadmissible.  Practical- 
ly the  same  rule  is  announced  in  the  case 
of  Strange  y.  States  bS  Tex.  Cr.  R.  280,  42 
a  W.  651. 

Counsel  for  defendant  also  dte  Whitaker 
y  Commonwealth  (Ky.)  IT  S.  W.  358,  as  sus- 
taining the  contention  of  the  defendant 
but  it  does  not  do  so.  On  the  contrary.  It 
was  ruled  that  general  threats,  while  not 
competent  as  part  of  tbe  res  gestee,  part 


of  the  bloody  transaction,  they  were  com- 
petent as  showing  general  malice,  and  a 
purpose  to  injure  or  kill  some  one,  and  tbe 
deceased  became  the  victim.  In  the  recent 
case  of  State  v.  Brown.  186  Mo.  451,  87  S. 
W.  519,  Fox,  J.,  la  speaking  for  the  court 
held  such  threats  to  be  admissible  In  evi- 
dence, "as  indicating  tbe  existence  of  a 
frame  of  mind  or  disposition  from  which 
criminal  actions  proceed,  and  tbe  action 
of  the  court  in  ovemulng  the  objections  of 
defendant  to  the  introduction  of  those 
statements  Is  fully  supported  by  tbe  rule 
as  announced  upon  this  subject  In  State 
V.  Grant  79  Mo.,  loc.  dt  137,  49  Am.  Rep. 
218;  State  v.  Guy,  69  Mo.  430;  State  v. 
Hamilton,  170  Ma  377,  70  8.  W.  87&"  In 
Hopkins  V.  Com.,  50  Pa.  9.  88  Am.  Dec.  518, 
the  rule  Is  stated  in  the  following  language: 
"Nor  was  it  necessary  that  tbe  pr«nedl- 
tated  malice  should  have  selected  its  victim. 
If  the  Jury  believe  that  tbe  defendant  had 
formed  tbe  deliberate  design  to  kill  some- 
body, and  In  pursuance  of  that  pnriwee. 
within  an  hour  after  declaring  It  did  kill 
McMarety, .  tbe  commonwealth  has  a  right 
to  insist  upon  his  conviction  of  murder  in 
tbe  first  degree,  and  that  they  might  thus 
insist  they  had  a  right  to  prove  his  declara- 
tion an  hour  before  tbe  deed."  In  Brooks 
V.  Com.,  100  Ky.  194,  37  S.  W.  1043,  it  U 
held  that  general  threats  by  the  accused  to 
kill  some  one,  made  shortly  before  tbe  homi- 
cide, were  admissible  to  show  malice,  with- 
out proving  that  such  threats  were  direct- 
ed toward  any  particular  Individual.  Tbe 
court  said:  "According  to  the  weight  of 
authority,  the  testimony  of  the  other  wit- 
nesses of  general  threats  by  the  accused  or 
of  his  purpose  to  do  an  act  which  would 
be  criminal,  tbe  like  of  which  followed, 
was  admissible  In  order  to  establish  'gener- 
al malice  and  purpose  to  injure  or  kill 
some  one,'  of  which  the  deceased  became 
the  victim." 

We  do  not  think  the  threat  proven  In  the 
case  at  bar  was  admissible  In  evidence  as 
part  of  the  res  gestee,  because  it  had  no  Im- 
mediate connection  with  the  homicide,  which 
occurred  several  hours  afterwards,  but  we 
do  think,  according  to  the  weight  of  author- 
ity and  tbe  rule  announced  In  our  own  de- 
cisions, it  was  admissible  to  show  general 
malice  and  a  disposition  on  the  part  of  the 
defendant  to  do  an  act  which  was  criminal, 
such  threat  to  be  given  such  weight  by  tbe 
Jury  as  they,  under  all  tbe  circumstances, 
thought  It  entitled  to. 

The  point  Is  made  by  defendant  that  the 
court  erred  in  permitting  W.  O.  Jackson, 
counsel  for  the  state,  in  tbe  course  of  bis 
argument  to  take  a  pistol,  and  have  Mr. 
IiUdwIck,  the  prosecuting  attorney,  assume 
different  attitudes  in  front  of  the  pistol  In 
order  to  demonstrate  what  could  or  coold 
not  have  been  the  range  of  tbe  shots.  But 
no  such  occurrence  Is  sbown  by  tbe  bill  of 
exceptions,    and  cannot   therefore,  be  con- 
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sidered  by  tbls  court  Matters  of  exception 
wblcb  occur  in  tbe  presence  of  the  court 
cannot  be  shown  by  afiadavlts,  unless  the 
court  refuses  to  sign  the  bill  when  presented 
to  him  upon  the  ground  that  tbe  matters 
therein  stated,  or  some  of  them,  are  not 
true.  State  v.  McAfee,  148  Mo.  870,  60  S. 
W.  82;  State  v.  Grant,  144  Mo.,  loc.  dt  66, 
45  8.  W.  1102;  State  v.  Lamb,  141  Mo.  298, 
42  S.  W.  aSBT;  State  t.  Reed,  154  Mo.,  loc. 
dt  126,  66  S.  W.  278 

Defendant  testified  in  his  direct  examina- 
tion to  going  to  the  schoolhouse  yard  and 
talking  to  Mrs.  Fenton,  and  to  returning  to 
a  point  behind  the  blacksmith  shop,  and 
there  seeing  and  talking  with  deceased;  and, 
over  the  objection  of  defendant  the  pros- 
ecuting attorney,  In  tbe  cross-examination 
of  defendant  was  permitted  to  ask  him 
about  the  presence  of  Rich  Haley,  Toney 
Rhodes,  Willie  Nelson,  and  Sol  Wilkerson 
there  at  the  same  place  and  time,  although 
he  had  not  testified  to  the  presence  of  either 
of  them  in  bis  examination  in  chief.  De- 
fendant contends  that  this  was  error.  Section 
2637,  Rev.  St  1800,  by  implication,  pro- 
hibits the  cross-examination  of  a  defendant 
In  a  criminal  case,  who  testifies  in  his  own 
behalf,  touching  matters  not  testified  to  by 
blm  in  his  examination  in  chief,  if  timely 
objectlcm  be  Interposed  to  such  cross-examin- 
ation; and  it  has  been  held  that  the  defend- 
ant can  only  be  cross-examined  as  to  mat- 
tors  referred  to  by  blm  in  his  examination 
In  chief.  State  v.  Chamberlain,  89  Mo. 
ia»,  1  8.  W.  145;  State  v.  Patterson,  88  Mo. 
88^  67  Am.  Rep.  374,  and  authorities  cited. 
But  we  do  not  think  that  such  a  cross-exam- 
ination, regardless  of  the  fact  that  it  may 
not  be  prejndldal  to  the  defendant  or  work 
blm  any  barm,  should.  Ipso  facto,  be  ground 
for  the  reversal  of  a  Judgment  of  conviction; 
otiierwlse  the  most  immatolal  matter  elidted 
from  adefendanton  cross-examination,  andnot 
testified  to  in  chief,  would  authorize  the 
reversal  of  a  Judgment  of  conviction.  We 
cannot  believe  that  such  was  tbe  intention 
of  the  Legislature  in  passing  tbe  law. 
Whether  the  persons  named,  or  either  of 
them,  were  present  at  the  time  and  place 
indicated  was  entirely  immaterial  for  the 
purpose  of  this  inquiry,  and  we  are  unable 
to  see  in  what  way  the  mere  fact  that  de- 
fendant was  Improperly  cross-examined  as 
to  their  presence  could  prejudice  bis  case. 
Moreover  none  of  these  persons  was  intro- 
duced as  a  witness  by  the  state  for  the 
purpose  of  contradicting  tbe  defendant  with 
regard  to  the  fact  of  his  or  their  presence 
at  tbe  time  and  place  indicated.  In  an 
exhaustive  review  of  the  authorities  upon 
tbls  question,  at  the  present  term  of  the 
court  in  tbe  case  of  State  v.  Barrington, 
(not  yet  offldally  reported)  98  8.  W.  — ,  Pox, 
J.,  In  speaking  for  tbe  court  beld  that  tbe 
cross-examination  of  a  defendant  upon  imma- 
terial matters  not  testified  to  by  him  upon  bis 
examination  in  chief,  will  qot  when  no  evi- 


dence is  offered  by  the  state  to  contradict 
him,  Justify  a  reversal  of  a  Judgment  of 
conviction. 

It  is  said  for  defendant  that  the  court  erred 
In  permitting  the  state  to  show  the  general 
reputation  of  deceased  when  not  drinking, 
when  the  defendant  had  only  introduced  evi- 
dence tending  to  show  that  deceased  was  a 
quarrelsome  and  dangerous  man  when  drink- 
lug.  The  argument  is  that  such  evidence 
upon  the  part  of  the  state  was  improper,  not 
rebuttal,  and  brought  forward  an  Issue  not 
raised  by  the  defendant  Tbe  record  shows 
that  In  rebuttal  to  testimony  offered  by 
defendant  tending  to  show  that  deceased  was 
a  quarrelsome  and  dangerous  man  when 
drinking,  the  state  introduced  evidence  tend- 
ing to  prove  that  the  general  reputation  of 
deceased  in  the  neighborhood  in  which  he 
lived,  for  peace  and  quiet  and  good  citizen- 
ship, was  good.  In  support  of  the  contention 
of  defendant  Keener  v.  State,  18  Oa.  194, 
63  Am.  Dec.  269,  is  chiefly  relied  upon.  In 
that  case  tbe  deceased,  who  was  a  railroad 
conductor,  was  killed  by  Keener  in  a  brothel. 
Upon  his  trial  for  murder  the  defendant  pur- 
poses to  prove  the  general  character  of  de- 
ceased for  violence  in  the  particular  place 
where  the  dlfilculty  occurred,  to  which  the 
state  objected  and  the  evidence  was  excluded. 
The  case  went  to  the  Supreme  Court  of  that 
state,  and  tbe  Judgment  of  conviction  was 
reversed  upon  the  ground  of  the  exclusion 
of  said  evidence,  the  court  expressly  repudi- 
ating the  general  doctrine  that  a  person  can 
have  but  one  general  reputation,  and  that  in 
the  neighborhood  only  In  which  he  lives,  and 
holding  that  "a  man  may  have  dlfTerent  gen- 
eral characters,  adapted  to  different  circum- 
stances and  localities;  that  is  a  character 
for  rail  cars  and  a  character  for  tbe  brothel; 
a  character  for  the  church  and  one  for  the 
street;  a  character  when  drunk  and  a  diar- 
acter  when  sober."  Wlgmore  on  Bvldence, 
vol.  2, 1 1616,  is  another  antborlty  relied  upon 
by  defendant  as  sustaining  his  contention. 
The  doctrine  announced  in  the  Keener  Case 
forms  tbe  basis  of  the  text  in  that  work  upon 
this  subject  These  authorities,  with  perhaps 
one  exception,  namely,  Atlantic  &  B.  R.  R. 
Oa  V.  Reynolds,  117  Oa.  47,  43  S.  E.  456, 
are  the  only  ones  to  which  our  attention  has 
been  directed,  or  that  we  have  been  able  to 
find  after  diligent  search,  which  announce 
this  doctrine.  But  even  these  do  not  sus- 
tain defendant's  contention,  because  it  is  not 
pretended  In  this  case  that  deceased  had  ac- 
quired any  kind  of  reputation  at  any  place 
other  than  In  the  neighborhood  in  which  be 
resided,  while  the  question  decided  in  Keen- 
er'B  Case,  upon  wbich  the  other  authority 
cited  by  defendant  is  based,  was  that  a  man 
may  acquire  and  have,  at  the  same  time, 
different  general  reputations  in  different  pla- 
ces or  localities.  While  it  would  have  been 
proper  for  the  defendant  to  show  by  testi- 
mony the  general  reputation  of  deceased  in 
tlie  neighborhood  in  wbich  he  lived  for  vio- 
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lence  and  qnarrelsomenees  when  dmnk,  yet, 
under  tbe  drcnmstanoes  hereinafter  to  be 
noted,  that  was  only  one  trait  or  quality  of 
his  disposition  which  went  to  make  np  his 
general  reputation,  and  not  separable  from 
it,  and  the  state  shonld  not,  therefore,  be 
deprived  of  the  right  to  show.  In  rebuttal,  his 
general  reputation  for  peace,  quiet,  and  good 
citizenship,  in  the  neighborhood  in  which  he 
resided.  In  the  case  of  Hussey  t.  State, 
87  Ala.  121,  6  South.  420,  It  was  said:  "There 
was  DO  error  in  allowing  the  state  to  prove 
the  good  character  of  the  deceased  for  peace 
and  quiet  The  ground  of  objection  to  this 
evidence  seems  to  be  that  the  general  reputa- 
tion of  the  deceased  had  not  be«i  put  in 
issue,  but  only  the  particular  traits  of  his 
character  as  a  qnldc-tempered,  violent  man, 
easily  provoked  and  likely  to  provoke  a  dif- 
ficulty. If  these  traits  of  disposition  are 
provable  at  all — ^wbicb  we  do  not  decide — 
they  are  not  separable  from  the  question  of 
character.  It  is  plain  that  the  state  could  re- 
bwt  this  evidence  by  proof  of  defendant's  [sic] 
reputation  for  peace  and  quiet,  the  whole 
question  of  character  often  going  to  the  in- 
tent with  which  an  alleged  crime  was  com- 
mitted, 'the  prevailing  character  of  the 
party's  mind,  as  evinced  by  the  previous  hab- 
its of  his  life,  being  a  material  element  in 
discovering  that  intent  in  the  instance  In 
question.'    1  Oreenl.  Bv.  8  64,  note  8." 

Whether  or  not,  in  a  trial  for  mnrder, 
where  it  is  doubtful  whether  the  homicide 
was  committed  with  malice  or  from  a  well- 
grounded  apprehension  of  danger,  the  defend- 
ant has  tbe  right  to  show  tbe  quarrelsome 
and  dangerous  reputation  of  the  deceased, 
as  tending  to  show  that  the  killing  was  not 
in  malice,  regardless  of  the  fact  that  he  may 
not  know  it  at  the  time  of  the  killing,  aa  well 
also  as  to  whether  tbe  defendant  has  the 
right  to  show  such  reputation  under  any  dr- 
cnmstances,  the  authorities  are  much  In  con- 
flict. In  State  v.  Hicks,  27  Mo.  688,  the  rule 
that  defendant  must  at  tbe  time  of  the  kill- 
ing, have  knowledge  of  the  reputation  of 
deceased  for  being  a  quarrelsome  and  dan- 
gerous man,  was  expressly  recognized  by  an 
Instruction  asked  by  defendant  himself,  which 
was  refused  by  the  trial  court,  and  which 
this  court  ruled  should  have  been  given. 
While  that  case  was  followed  in  some  re- 
spects in  State  v.  Keene,  60  Mo.  857,  tbe  rule 
was  not  followed  respecting  the  necessity 
of  knowledge  on  the  part  of  defendant  of  the 
general  reputation  of  the  deceased  in  order 
to  entitle  him  to  Introduce  evidence  tending 
to  show  that  deceased's  general  reputation 
was  that  of  a  quarrelsome  and  dangerons 
man.  The  court  said:  "When  the  homicide 
is  committed  under  such  circumstances  that 
it  Is  doubtful  whether  the  act  was  committed 
maliciously,  or  from  a  well-grounded  appre- 
hension of  danger.  It  Is  very  proper  that  the 
Jury  should  consider  the  fact  that  tbe  de- 
ceased was  turbulent  violent  and  desperate, 
In  determining  whether  the  accused  had  rea- 


8<Hiable  cause  to  apprehend  great  personal 
Injury  to  himself."  The  same  rule  Is  an- 
nounced in  State  t.  Bryant  68  Mo.  76.  Tbe 
same  question  was  before  this  court  again 
in  State  v.  Downs,  91  Mo.  19,  8  S.  W.  210, 
In  which  It  is  said:  "When  the  killing  has 
been  done  under  such  circumstances  that 
there  is  doubt  as  to  whether  the  act  was  done 
from  malice,  or  from  a  sense  of  real  danger, 
testimony  of  the  turbulent  character  of  the 
deceased  may  be  received,  and  should  be  ad- 
mitted, as  tending  to  show  and  explain  tbe 
motive  that  prompted  the  act" — citing  State 
V.  Hicks,  supra;  State  y.  Blklns,  68  Mo. 
169;  State  v.  Keene,  60  Mo.  360;  State  T. 
Bryant  65  Mo.  77.  In  the  more  recent  case, 
however,  of  State  t.  Kennade,  121  Mo.  406, 

26  S.  W.  347,  it  was  held  that  evidence  as 
to  the  reputation  of  deceased  for  quarrelsome- 
ness was  properly  rejected,  it  not  having 
been  shown  that  def«idant  knew  It  The 
court  said:  "Even  if  deceased  had  a  reputa- 
tion for  being  quarrelsome  and  dangerons, 
evidence  of  It  could  not  have  been  received 
unless  it  bad  been  previously  shown  that 
defendant  knew  It  and  therefore  might  more 
reasonably  apprehend  danger  in  certain  cir- 
cumstances than  If  that  reputation  had  been 
different  As  this  knowledge  of  defendant 
of  the  reputation  of  deceased  is  affirmatively 
shown  by  his  testimony  not  to  have  existed, 
an  answer  to  the  question  asked  the  officers 
was  correctly  denied" — citing  State  v.  Hicks, 

27  Mo.  690.  That  case  Is  clearly  in  conflict 
on  this  point  with  the  previous  decisions 
of  this  conrt  which  we  have  cited,  and  should 
not  longer  be  followed.  In  the  case  at  bar, 
defendant  testified  that  he  shot  deceased 
because  he  was  afraid  deceased  was  going 
to  kill  him,  and  under  such  circumstances 
evidence  of  tbe  character  of  the  deceased  for 
being  quarrelsome  and  dangerous  when  drink- 
ing was  properly  admitted. 

A  point  Is  made  upon  the  failure  of  the 
court  to  instruct  the  Jury  upon  the  question 
of  motive  when  requested  by  defendant  to 
instruct  upon  all  the  law  of  the  case.  No 
instruction  ui)on  this  particular  feature  of 
the  case  was  necessary  for,  according  to  the 
defendant's  own  testimony,  he  shot  deceased 
because  he  was  afraid  he  was  going  to  kill 
him.  In  other  words,  his  motive  in  shootlnir 
deceased,  if  his  testimony  be  true,  was  tO' 
defend  himself  against  the  apprehended  as- 
sault which  was  then  al)out  to  be  made 
upon  him  by  deceased ;  and  in  the  Instmctioa 
on  the  right  of  self-defense  given  in  the  case 
defendant  was  given  the  full  benefit  of  such 
motive.  Moreover,  there  was  no  error  for 
failure  to  Instruct  upon  motive,  "because 
a  man  is  not  to  be  acquitted  of  crime  simply 
because  his  motive  for  perpetrating  it  can- 
not be  discovered."  State  v.  Brown.  168  Mo» 
449,  68  S.  W.  668 ;  State  v.  David.  131  Mo. 
307,  33  S.  W.  28. 

Instmctlon  number  11  is  claimed  to  b» 
erroneous  upon  the  ground  of  absence  of 
evidence  tending  to   show   that  defendant 


Digitized  by  VjOOQIC 


Mo.) 


STATB  ▼.  F£fiLET. 


•6C9 


Tolnntarlly  entered  Into  the  difficnlty.  This 
contention  iB  groundless.  The  evidence  tend- 
ed strongly  to  show  that  defendant  was 
rather  anxious  to  get  into  a  difficulty  with 
some  one,  particularly  the  deceased ;  cer- 
tainly be  did  not  try  to  avoid  It  His  fre- 
quent aggravating  remarks  in  the  presence  of 
and  directed  toward  the  deceased  for  the 
evident  purpose  of  provoking  him  Into  a 
difScuIty,  his  shooting  him  while  unarmed 
and  even  after  he  was  down,  and  all  the 
circumstances  connected  with  the  killing, 
show  that  defendant  not  only  voluntarily 
entered  Into  the  difficulty  for  tne  purpose  of 
wreaking  his  malice  upon  deceased,  but  that 
he  sought  and  provoked  it,  for  such  pur- 
pose. But,  says  defendant,  even  If  there 
was  evidence  authorizing  the  instmction,  the 
form  and  wording  in  which  it  is  couched  Is 
erroneous.  In  support  of  this  position  de- 
fendant relies  upon  State  v.  Bapp,  142  Mo. 
443,  44  B.  W.  270.  Instructions  numbers 
1  and  2,  commented  on  in  that  case,  deprived 
the  defendants  therein  of  the  right  of  self- 
defense  if  they  voluntarily  entered  into  the 
difficulty,  whatever  their  motive,  even  though 
it  ml^t  have  been  for  the  sole  and  only  pur- 
pose of  defending  themselves  against  the 
assault  of  thefr  adversary,  while  under  the 
law  it  Is  only  where  the  difficulty  is  entered 
Into  for  some  unlawful  purpose,  such  as 
taking  the  life  of  the  adversary  or  to  do 
him  some  great  bodily  harm,  as  provided 
in  the  instructions  in  this  case,  that  the 
defendant  is  deprived  of  the  right  of  self- 
defense.  "Self-defense  is  an  affirmative,  posi- 
tive. Intentional  act,"  and  It  logically  follows 
that  such  act  is  voluntary.  State  v.  Gllmore, 
95  Ma  6&4,  8  8.  W.  35»,  912.  In  speaking 
for  the  court  In  the  case  of  State  v.  Gordon, 
(not  yet  officially  reported)  89  S.  W.  1025, 
Gantt,  J.,  said:  "It  has  been  mled  In  vari- 
ous cases  by  this  court  that  self-defense  Is 
an  affirmative,  intentional  act,  and  in  that 
sense  Is  voluntary,  and  while,  perhaps.  It 
was  too  strongly  put  In  State  v.  Rapp,  142 
Mo.,  loc.  cit  448,  44  S.  W.  270,  to  say  that 
'volnnterily  entering  Into  a  difficulty  is  not 
an  Ingredient  of  any  homicidal  crime,'  as 
was  said  In  that  case,  still  we  think  that 
It  Is  clear  that  when  one  16  assaulted  by 
another,  and  he  neither  brought  on  or  volun- 
tarily entered  Into  such  difficulty  with  a 
view  to  take  advantage  of  a  quarrel  begun 
between  him  and  his  opponent,  he  does  not 
forfeit  his  right  of  self-defense  by  voluntarily 
resisting  the  assault  made  upon  him,  and  If 
the  circumstances  are  such  tliat  when  thus 
assaulted  he  has  reasonable  cause  to  believe 
and  does  believe  that  his  opponent  then  and 
there  entertains  a  design  to  kill  him  or  do 
him  some  great  bodily  harm,  and  there  is 
Imminent  danger  of  the  accomplishment  of 
such  design,  then  he  may  resist  the  ac- 
complishment of  such  a  purpose  by  killing 
bis  adversary  to  prevent  the  accomplishment 
of  sndt  a  purpose."  But,  as  we  have  said, 
when  the  difficulty  Is  entered  Into  for  some 


unlawful  purpose,  sach  as  wreaking  or  grat- 
ifying malice,  then  there  can  be  no  selfHle- 
fense  In  the  case.  The  position  taken  by 
defendant  with  reference  to  this  Instruction 
is,  we  think,  clearly  untenable. 

In  the  brief  of  counsel  for  defendant  it  is 
Insisted  that  Instruction  14  is  erroneous  in 
that  It  is  a  direct  comment  upon  the  evidence 
of  W.  T.  Simpson,  who  was  a  witness  for 
the  state.  The  position  is  that  no  other 
witness  was  impeached  in  the  way  Indicated 
by  the  Instruction,  and  that  the  effect  of  it 
was  to  bolster  up  bis  testimony.  The  case 
of  State  V.  Rutherford,  152  Mo.  124,  68  S.  W. 
417,  is  relied  on  by  defendant  to  sustain  his 
contention,  but  the  reason  the  instruction 
In  that  case  was  condemned  was  because 
It  singled  out  certain  evidence  which  was 
before  the  Jury  and  gave  It  marked  promi- 
nence, when  the  weight  of  all  the  evidence 
was  for  the  consideration  of  the  jury.  The 
Instmction  In  this  case  In  no  way  Intimated 
to  the  Jury  the  weight  to  be  given  to  the 
testimony  of  any  particular  witness,  but 
told  them,  as  it  should,  that  If  any  witness 
had  been  impeached,  they  were  not  for  that 
reason  bound  to  disregard  his  testimony, 
but  were  at  liberty  to  disregard  the  whole  or 
any  part  of  the  testimony  of  such  witness, 
or  believe  or  disbelieve  him,  as  they  might 
believe  that  he  had  testified  truthfully  or 
falsely  In  the  case.  That  the  Instruction  may 
not  have  applied  to  any  other  witness  than 
'Simi>son  makes  it  no  more  objectionable  than 
an  Instruction  which  tells  the  Jury  that  If 
they  believe  that  any  witness  has  willfully 
and  falsely  sworn  to  any  material  fact, 
they  might  disregard  all  or  any  part  of  the 
testimony  of  such  witness  as  might  seem  to 
them  proper,  which  has  so  often  been  ap- 
proved by  this  court  that  it  seems  unnec- 
essary to  cite  the  decisions  upon  the  subject. 

A  further  contention  Is  that  the  court 
should  have  instructed  the  Jury  to  acquit  the 
defendant  of  murder  in  the  second  degree. 
The  argument  is  that  the  evidence  of  Simp- 
son, a  witness  for  the  state,  and  the  only 
person  who  saw  the  killing,  makes  it  murder 
in  the  first  degree,  and  that  defendant  was 
not  tried  for  that  crime;  that  all  the  evidence 
showed  it  to  be  murder  In  the  first  degree  or 
nothing.  When  a  person  is  indicted  for 
murder  in  the  first  degree,  as  in  this  case, 
the  state,  with  the  permission  of  the  court, 
may  elect  to  prosecute  him  for  murder  In 
the  second  degree,  and  the  defendant  will 
have  no  right  to  complain  of  the  course  of 
the  state  in  electing  to  prosecute  him  for 
a  less  than  the  highest  grade  of  homicide. 
Rev.  St  1899,  I  2369 ;  State  v.  Talmage,  107 
Mo.  548,  17  S.  W.  090}  State  v.  Lowe,  93 
Mo.  547.  5  S.  W.  880;  State  v.  Keeland,  00 
Mo.  837,  2  S.  W.  442;  State  ▼.  Nelson,  88 
Mo.  126,  State  v.  Wagner,  78  Mo.  644,  47 
Am.  Rep.  131;  State  v.  Burk,  89  Mo.  635, 
2  S.  W.  10 ;  State  V.  Moxley,  116  Mo.  644,  22 
S.  W.  575.  While  the  case  of  State  v.  Tal- 
mage, supra,  has  been  expressly  overruled  as 
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to  what  It  takes  to  constitute  manslaughter 
in  the  third  degree  (State  v.  PetOt,  119  Mo. 
410,  24  S.  W.  1014;  State  t.  Barutlo,  148  Mo. 
249,  49  S.  W.  lOM),  Its  correctness  In  all 
other  respects  has  never  been  questioned  by 
this  court  In  a  homicidal  case,  it  Is  only 
when  there  is  no  evidence  to  authorize  an 
instruction  upon  the  particular  grade  of  the 
offense  upon  which  an  instruction  has  been 
given  that  It  will  be  held  to  be  erroneous. 
Here  there  was  sufficient  evidence  to  author- 
ize instructions  upon  both  degrees  of  murder ; 
hence,  there  was  no  error  in  instructing  upon 
the  lower  grade  of  the  offense,  or  In  refusing 
to  Instruct  the  jury  to  acquit  defendant  of 
that  offense.  As  was  said  by  Oantt,  P.  J.,  in 
speaking  for  the  court  in  State  v.  Silk,  145 
Mo.  240,  44  S.  W.  764,  46  S.  W.  959 :  "It  is 
urged  that  the  offense  was  murder  in  the 
first  degree  or  nothing,  that  the  court  ought 
not  to  have  instructed  for  murder  in  the 
second  degree.  We  think  the  evidence  shows 
an  Intentional  killing  with  a  deadly  weapon, 
which  alone  raises  the  presumption  of  mur- 
der in  the  second  degree." 

The  Issues  in  this  case  were  submitted  to 
the  Jury  upon  Instructions  which  covered 
every  feature  of  the  case  and  which  were 
very  fair  to  the  defendant.  They  were  fully 
Justified  by  the  facts  disclosed  by  the  record. 
According  to  the  testimony  of  defendant  him- 
self, and  all  the  facts  connected  with  the 
homicide  adduced  In  evidence,  defendant  was 
guilty  of  murder  In  the  first  or  second  degree, 
or  else  the  killing  was  in  self-defense.  The 
Jury  found  him  guilty  of  the  offense  for  which 
he  was  put  upon  trial,  and  we  think  the  ver- 
dict was  fully  warranted  by  the  evidence. 

The  Judgment  should  be  afitoned.  It  is 
BO  ordered.    All  concur. 

On  Rehearing. 

An  opinion  was  delivered  in  this  case  on 
the  31st  day  of  January  last  affirming  the 
Judgment  of  the  trial  court,  in  which  we  de- 
clined to  pass  upon  said  Instructions  number- 
ed 11  and  14  for  the  reason  that  neither  the 
record  filed  in  this  court  nor  the  original 
bill  of  receptions  filed  with  the  clerk  of  the 
circuit  court  showed  that  any  complaint 
was  made  of  the  action  of  the  court  in  giving 
said  instructions.  In  the  motion  for  a  rehear- 
ing, however,  filed  February  6th,  Inst,  our 
attention  is  called  to  the  fact  that  by  stipula- 
tion between  counsel  for  the  defendant  and 
the  state,  filed  with  the  clerk  of  this  court  on 
January  8,  1906,  the  motion  for  new  trial  is 
correctly  set  out  In  appellant's  brief  at  pages 
5  to  8,  inclusive,  which  shows  that  the  point 
upon  the  action  of  the  court  in  giving  all  In- 
Btractlons  In  behalf  of  the  state  was  duly 
raised  by  the  motion.  On  January  4,  1006, 
another  stipulation  entered  into  by  the  same 
counsel,  correcting  the  record  in  other  re- 
spects, was  also  filed  with  the  clerk  of  this 
court  The  records  of  this  court  fall  to  show 
tb«  filing  of  either  of  these  stipulations,  and 


when  we  oome  to  the  Investigation  of  tbe 
case  we  found  but  one,  that  being  the  stipu- 
lation filed  January  4,  1906,  which  referred 
in  no  way  to  the  Instruction,  and  It  being, 
so  unusual  for  two  different  stipulations  to 
be  filed  for  the  correction  of  the  record  Id- 
the  same  case,  and  especially  without  asking 
or  obtaining  the  permission  of  the  court  that 
we  overlooked  the  stipulation  filed  January 
Sd.  It  may  not  be  out  of  place  to  say  here 
that  no  record,  after  being  lodged  with  the 
clerk  of  this  court  can  be  changed  without 
the  permission  of  the  court  duly  entered  of 
record  at  the  time.  But  owing  to  the  impor- 
tance of  this  case  we  have  duly  considered  the 
questions  raised  by  counsel  for  defendant  up- 
on the  Instructions,  and  have  modified  the 
opinion  in  this  respect 

The  motion  for  rehearing  Is  overruled.    All 
concur. 


STATE  V.   KING. 

(Supreme  Court  of   Missonri,  Division  No.  2. 
March  6,  1906.) 

1.  CannKAi.   Law  —  Appeai.  —  OBJXcnons — 

E^CEPnOKB. 

Where  the  appeal  record  shpwed  that  then 
were  no  refused  ingtrnctionB,  and  .that  no  ex- 
ceptions were  taken  by  accused  to  the  court's 
failure  to  Instruct  on  all  the  law  applicable  to 
the  case,  tu^used  could  not  object  that  the  court 
failed  to  give  "cautionary  instmctions,''  the 
nature  of  which  were  not  disclosed. 

2.  Saio:— Nxw  TaiAii— AsaiamfBHTS. 

Where  a  motion  for  a  new  trial  in  a 
criminal  case  did  not  challenge  the  correctaess 
of  any  instructions  given  by  the  trial  court,  and 
merely  alleged  that  the  court  erred  in  not  in- 
structing the  jury  on  all  points  of  the  case  un- 
der the  evidence,  such  objection  was  insuffi- 
cient to  require  the  Supreme  Court  to  pass  on 
the  sufficiency  of  the  instructions  given. 
8.  Save— ExoBFTiONS. 

In  the  absence  of  an  exception  to  the  fail- 
ure of  the  court  to  diarge  on  all  the  points  in 
the  case,  an  assignment  that  the  court  erred  In 
failing  to  instruct  the  jury  on  all  points  war 
unavailable  on  appeal. 

4.  Saicx  —  New  Tbiai.  —  Newlt  Disoovebxix 

BVIDENOB— OUHtnATIVB  EVinENCB. 

Where,  In  a  prosecution  for  homicide,  W. 
testified  on  defendant's  behalf  that  he  was  in 
the  saloon  where  the  shooting  occurred  when  it 
began,  which  was  denied  by  certain  witnesses 
for  the  state,  other  newly  discovered  evidence 
that  W.  was  present  in  the  saloon  was  merely 
cumulative  and  insufficient  to  authorize  a  new 
trial. 

lEid.  Note. — ^For  cases  in  point  see  fcL  iS, 
Cent  Dig.  Criminal  Law,  i  2329.] 

5.  Save— DiuoBNCB. 

Where  one  of  the  affidavits  filed  in  sup- 
port of  an  application  for  a  new  trial  for  al- 
leged newly  discovered  evidence  was  sworn  to 
in  C.  county,  where  defendant  was  tried  on  the 
same  day  he  was  convicted,  and  affiant  was 
present  at  the  trial,  but  did  not  testify,  and 
the  failure  of  another  affiant  to  testify  to  the 
alleged  newly  discovered  facta  was  owing  en- 
tirely to  the  neglect  of  defendant's  counsel  t»- 
examine  him  concerning  such  subject  when  he 
was  a  witness,  defendant's  proof  of  diligence 
was  insufficient 

(Ed.  Note. — For  cases  in  point,  see  vol.  1&. 
Cent  Dig.  Orhninal  Law.  U  2318^  2S18l] 
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6.  Saiix— AiTiDAvn  or  Accused. 

A  motion  for  a  new  trial  for  newly  dte- 
covered  evidence  cannot  be  granted  in  tne  ab* 
sence  of  an  affidavit  bj  accused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  2397.] 

7.  Savx—Vksdiot—Rktixw— Exceptions. 

A  verdict  convicting  accused  of  an  offense, 
being  a  part  of  the  record  proper,  is  before  the 
Supreme  Court  for  review  on  appeal,  without 
an  exception  taken  thereto  in  the  circuit  court 
&  Sahx— Bbrob  ir  Vebdict— Phktudiok. 

Rev.  St.  1889,  |  20^,  provides  that  where 
a  verdict  of  ruUty  is  found  and  the  jury  fail 
to  agree  on  tne  punishment,  or  do  not  declare 
such  punishment  by  their  verdict,  or  assess  a 
punishment  not  authorised  by  law,  the  court 
shall  assess  and  define  tbe  puniuunent  and 
render  judgment  accordingly.  Held  that,  where 
the  Jury  round  defendant  guilty  of  murder  in 
the  second  degree  and  asseised  his  punishment 
at  "teen  years  (10),"  the  verdict  at  least  con- 
stituted a  conviction  of  murder  In  the  second 
degree,  on  which  the  court  had  power  to  sen- 
tence defendant  to  10  years'  imprisonment,  and 
hence,  evot  if  tbe  verdict  was  erroneous  for 
mispelling  the  word  "ten"  and  failure  to  add 
"in  the  penitentiary,"  the  error  was  not  preju- 
dicial. 

Appeal  from  Circuit  Court,  Cbristlan  Conn- 
^ ;  Jobn  T.  Moore,  Judge. 

Lee  King  was  convicted  of  murder  In  tiie 
second  degree,  and  be  appeals.    Affirmed. 

Troy  Pace  and  B.  O.  Mitchell,  tor  appellant 
Tbe  Attorney  General  and  N.  T.  Gentry,  for 
tbe  Stat& 

GAKTT,  J.  On  December  28,  1903,  tbe 
proBecntlog  attorney  of  Taney  county  filed 
an  Information,  duly  verified,  cbarging  the 
defendant  and  West  Hudson,  Bill,  alias 
"Red,"  Barker,  and  Clyde,  aUas  "Curley," 
Elliott,  wltb  murder  In  tbe  first  degree. 
Tbe  date  of  the  commission  of  tbe  alleged 
<7lme  was  tbe  15tb  day  ot  December,  1903, 
and  tbe  name  of  the  deceased  was  Heniy 
Barcbman.  Defmdant  applied  for  and  was 
granted  a  cbange  of  venue  on  account  of  th» 
ivejndioe  of  tbe  inhabitants  of  Taney  county. 
Tbe  cause  was  accordingly  e&it  to  Otaristlan 
county.  In  tbe  latter  named  county  defend- 
ant entered  a  plea  of  not  guilty,  was  granted 
a  aemance,  and  convicted  of  murder  in  tbe 
second  degree  at  tbe  December  term,  1001. 
Tbe  pnnlsbmoit  assessed  was  10  years  In  tbe 
penitentiary.  After  tbe  usual  unsuccessful 
motions  for  new  trial  and  In  arrest  of  Judg- 
ment, defendant  appealed. 

The  state's  evidence  tended  to  show  that 
tor  some  time  prior  to  December  15,  1903, 
Oliver  &  Tbompson  conducted  a  saloon  in 
Taney  county,  a  short  distance  from  tbe  line 
between  Missouri  and  Arkansas.  It  was 
known  as  tbe  "State  Line  Saloon,"  and  tbe 
deceased  and  John  Hart  were  tbe  bartenders. 
Tbompson  also  conducted  a  saloon  at  Bran- 
son, In  Taney  county,  and  Ibe  defendant  had 
been  bis  bartends,  but  quit  on  accoimt  of 
trouble  with  Tbompson  a  few  days  before  the 
bomldde.  Omaha,  Ark.,  was  a  small  village, 
a  few  miles  from  tbe  state  line,  and  a  num- 
ber of  men  were  engaged  in  a  railroad  camp 
near    there  j     among    them    being  Hudson, 


Blllott,  and  Barker,  who  are  Jointly  charged 
wltb  defendant  The  day  befwe  tbe  shooting 
Blllott,  Barker,  and  defendant  bad  some  txwh 
ble  wltb  OliTW,  one  of  tbe  proprlet<Hrs  of  tbe 
State  Line  Saloon.  On  said  day  defendant  and 
tbe  others  went  to  said  saloon,  taking  a  girl 
with  tbem  from  Omaha.  Tbey  soon  got  into  a 
figbt  wltb  some  Irishmen,  and  Oliver  told 
them  to  get  out  Turning  to  defoidant, 
Oliver  said:  "Tou  fellows  can  close  Chariey 
Tbompson's  doors,  and  go  over  to  Forsytbe 
and  bave  a  big  time,  but  no  one  can  close 
mine.  If  tbey  do,  tbey  can  close  over  tbe 
best  son  of  a  bitch  they  ever  saw."  After 
returning  to  Omaha,  Barker  was  beard  to 
say  that  Oliver  had  run  him  out  of  bis  saloon, 
and  that  he  was  going  back  to  settle  with 
bim.  He  further  said.  "I  am  going  back 
to  kill  Jess  Oliver."  Hudson  and  defendant 
were  present  in  this  room  and  took  part  with 
Barker  in  tbe  conversation.  Tbe  evidence 
showed  that  Barker,  Hudson,  and  Elliott 
were  disorderly  and  dangerous  men,  and 
Tbompson  had  requested  defendant  to  get 
tbem  away  from  his  saloon  at  Branson,  as 
tbey  were  caublng  bim  trouble  and  people 
were  complaining  about  tbem.  For  some 
.days  prior  to  tbe  final  difficulty  there  seemed 
to  be  an  intimacy  existing  between  defend- 
ant and  these  three.  In  fact,  they  seemed  to 
be  together  continually.  On  December  15, 
1903,  defendant  and  tbe  same  three  men 
again  hired  a  back  and  were  driven  from 
Omaha  to  tbe  State  Line  Saloon,  reaching 
there  between  1  and  2  o'clock.  All  of  tbem 
at  once  entered  tbe  saloon,  and  remained  in 
there  most  of  the  time,  drinking  and  talking 
tmtll  the  shooting  occurred.  These  men  got 
into  trouble  with  an  Irishman  in  the  saloon, 
made  him  treat  the  crowd,  and  then  they  re- 
tired for  a  few  minutes.  After  talking  to- 
gether on  the  outside,  tbey  came  back  Into 
the  saloon  and  partook  of  another  round  of 
drinks.  In  another  tussle  with  tbe  Irishman, 
tbe  men  got  bim  on  the  floor  and  were  hand- 
ling him  pretty  rough,  when  one  of  tbe  bar- 
tenders, John  Hart,  asked  defendant  not  to 
do  that  The  four  men  then  left  the  saloon, 
and  in  a  few  minutes  all  came  back  and  or- 
dered another  round  of  drinks.  Hudson 
drew  bis  pistol,  and  without  any  apparent 
reason,  fired  it  three  times.  Upon  a  protest 
from  tbe  bartender,  and  an  appeal  to  defend- 
ant to  stop  it,  defendant  said  "all  right" 
Defendant  then  ordered  drinks  for  all  and 
called  on  all  to  partake  of  same.  Accord- 
ingly, every  one  in  tbe  room  lined  up  to  tbe 
bar.  Bartender  Hart  stooped  down  to  get 
whisky  from  a  demijohn  for  some  of  them, 
and  deceased  began  to  pull  corks  from  bottles 
for  those  that  bad  ordered  beer.  While  thus 
engaged,  Hudson  rushed  towards  deceased, 
saying,  "I  will  kill  that  three  fingered  son  of 
a  bltob,"  referring  to  deceased,  who  bad  only 
three  fingers  on  one  band.  At  tbe  time  defend- 
ant and  Barker  bad  each  a  pistol  In  his  hand 
defendant's  pistol  was  pointed  towards  bar- 
tender Hart    Some  one  called  out,  "Hands 


Digitized  by  VjOOQIC 


672 


92  SOUTHWESTERN  REPORTER. 


(M& 


off!"  At  once  a  gbot  was  flred,  and  aeceased 
exclaimed:  "Don't  shoot  any  more.  Yon 
bave  killed  me  now."  Hudson,  Barker,  and 
a  number  of  others  ran  out  the  front  door  of 
the  Balo<m;  but  defendant  and  Elliott  re- 
mained. Defendant  continued  to  hold  his 
pistol  on  Hart,  and  told  Hart  to  give  him  $5 
or  |10.  Hart  gave  talm  the  only  bill  he  had 
in  the  cash  drawer,  but  did  not  notice  what 
denomination  it  was.  While  defendant  was 
getting  this  money  from  Hart,  Mr.  Powers 
came  Into  the  saloon  to  see  what  was  the 
trouble,  and  saw  Elliott  sitting  straddle  of 
deceased.  As  Mr.  Powers  entered  the  door, 
Elliott  drew  his  pistol  and  commanded  him 
to  go  back,  which  he  did.  In  a  little  while 
Elliott  and  defendant  came  out,  and  ESlllott 
told  Mr.  Powers  he  could  now  come  in  if  he 
wanted  to.  Some  one  asked  who  did  that 
shooting,  and  Hudson  said :  "I  shot  the  son 
of  a  bitch."  Deceased  was  picked  up  and 
carried  to  a  room  over  Po'wers'  restaurant, 
where  he  lingered  until  11  o'clock  the  next 
night,  when  he  died.  An  examination  showed 
that  the  deceased  received  a  gun  shot  wound 
on  the  left  side  of  the  abdomen,  four  Inches 
to  the  left  of  the  navel,  and  that  bullet  passed 
through  his  body  and  out  the  bade.  Deceased, 
seemed  to  think  his  condition  serious,  as  he 
stated  to  Mrs.  Powere,  while  being  taken  to 
ber  room,  that  there  would  soon  be  one  man 
lees.  At  one  time  he  had  hope  of  recovery; 
but  bis  suffering  was  so  great  that  in  less 
than  five  minutes  he  changed  his  mind.  The 
physician  told  deceased  that  he  could  not  re- 
cover, that  be  was  bound  to  die,  and  deceased 
agreed  with  him.  Deceased  then  made  a 
statement,  in  which  he  said  that  West  Hud- 
son shot  him,  and  that  he  (deceased)  was 
doing  nothing  at  the  time,  and  that  he  did 
not  have  any  pistol.  About  two  minutes 
after  the  shooting  defendant,  Hudson,  Elliott, 
and  Barker,  each  one  still  carrying  a  pistol, 
met  a  short  distance  away  from  the  State 
Line  Saloon,  ordered  their  hack,  and  drove 
to  Omaha.  James  Langwell  testifed :  That 
be  drove  the  hack,  and  that  Elliott  sat  on  the 
front  seat  with  him,  and  that  the  other  three 
sat  on  the  back  seat  of  the  hack.  That  dur- 
ing the  ride  to  Omaha  one  of  the  men  on  the 
tmck  seat  shot  a  hole  through  Hudson's  hat 
That  the  men  had  him  stop  the  hack,  and  ail 
of  them  got  out  and  went  behind  the  hack, 
when  one  of  them  flred  a  shot  After  reach- 
ing Omaha,  defendant  told  several  persons 
that  there  bad  been  a  shooting  over  at  the 
State  Line  Saloon.  That  Hudson  bad  shot 
the  bartender.  That  the  bartender  had  shot 
several  times  at  Hudson  and  defendant 
That  several  shots  passed  through  defend- 
ant's clothes.  That  defendant  and  Hudson 
had  shot  several  times  at  the  bartender,  and 
that  Hudson  hit  him  first  Defendant  show- 
ed a  hole  In  his  shirt  and  one  in  his  coat  and 
collar,  which  he  claimed  were  made  by  bul- 
lets from  deceased's  pistol.  At  tbat  time 
Hudson  exhibited  his  hat,  which  had  a  bole 
la  It,  and  which  theiy  claimed  had  been  made 


by  one  of  deceased's  bullets.  Mrs.  Middle- 
ton,  who  had  charge  of  the  hotel  at  Omaha, 
heard  defendant  say,  after  his  return  from 
the  State  Line  Saloon.  "We  bad  to  kill  a 
man."  In  TeBpoaae  to  a  question  from  David 
Eoff  as  to  how  it  bappoied  tbat  he  did  sucb 
a  cobbled-up  Job  as  that,  Hudson  replied: 
"I  don't  kno^,  IJncle  David,  how  it  happened. 
I  only  wish  I  had  done  a  better  Job."  De- 
fendant then  said:  "Well,  we  had  to  sboot 
him.  If  he  hadn't  of  shot  him,  I  would." 
In  showing  Constable  Davis  some  holes  In 
his  coat  and  vest  which  he  claimed  deceased 
had  shot  in  there,  defendant  said :  "If  Wes 
Hudson  hadn't  of  done  it,  I  would  have  had 
to  have  done  it"  In  the  presence  of  defend- 
ant Hudson  said  that  he  (Hudson)  "shot  the 
fellow  Just  to  see  him  buck  himself  to  death." 
After  these  various  statements  defendant 
telephoned  to  the  sheriff  and  told  blm  to  oome 
to  Omaha,  as  a  man  had  been  killed. 

The  defendant's  evidence  tended  to  show: 
That  prior  to  this  trouble  defendant  enjoyed 
a  good  reputation  as  a  law-abiding  man. 
That  while  the  defendant  went  to  the  State 
Line  Saloon  both  days  in  company  with  Hud- 
son, Elliott,  and  Barker,  and  was  present 
when  Hudson  shot  deceased,  yet  defendant 
had  nothing  to  do  with  said  shooting,  and 
did  not  aid,  assist,  not  counsel  it  Defendant 
admitted  having  a  pistol  at  said  saloon,  and 
admitted  having  a  little  trouble  witta  one 
of  the  proprietors  of  said  saloon,  but  denied 
making  the  statements  which  the  state's 
witnesses  attributed  to  him  In  reference  to 
the  killing;  but  admitted  shooting  a  bole  In 
Hudson's  hat,  and  that  Barker  shot  holes  in 
his  (defendant's)  coat  and  vest  Defendant 
claimed  that  he  was  on  friendly  terms  witb 
deceased,  and  that  on  both  occasions  he  (de- 
fendant) was  trying  to  keep  the  other  men 
quiet  That  the  reason  he  went  with  Bark- 
er, Elliott,  and  Hudson  was  that  Mr.  Thomp- 
son was  afraid  of  them,  and  asked  defendant 
to  take  them  away  to  some  place  where  tbey 
would  not  bother  him.  Defendant  also  testi- 
fied that  deceased  threw  some  beer  bottles  at 
Hudson  Just  before  the  last  shot  was  flred. 
and  that  he  (defendant)  was  in  the  act  of 
picking  up  his  change  from  the  bar  when  be 
heard  said  shot  In  all  that  defendant  testi- 
fied to  in  reference  to  his  presence  and  con- 
duct In  the  saloon  on  the  day  of  the  difficulty 
he  was  fully  corroborated  by  one  Thomas 
Williams,  a  witness,  who  testified  that  be 
was  a  farmer  of  00  year's  experience,  a  Jns- 
of  the  peace  of  16  years'  standing,  and  bad 
been  commander  of  the  O.  A.  R.  post  Mr. 
WllliamB,  who  claimed  to  have  been  present 
from  the  beginning  to  the  end  of  the  difficulty 
In  the  saloon,  even  made  a  stronger  case  for 
defendant  than  was  made  by  defendant  him- 
self. Altbough  Mr.  Williams  lived  in  Boone 
county.  Ark.,  he  did  not  appear  as  a  witness 
at  the  trial,  but  his  deposition  was  taken  at 
Omaha  and  read  by  defendant  In  rebuttal, 
the  state  proved  by  several  witnesses  tbat 
Mr.  Williams  was  not  In  the  saloon  at  tbe 
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time  of  the  dlfflcnlty,  but  was  some  200 
yards  away,  and  asked  what  was  the  matter 
when  he  heard  the  sbootliig  and  saw  a  boy 
ruimlnK  away. 

1.  The  information  was  sufficient  It  fol- 
lowed a  nnmher  of  approved  precedents  In 
this  state.  Indeed,  counsel  for  the  defendant 
do  not  challenge  It  In  their  brief. 

2.  The  (mly  error  assigned  hf  the  learned 
counsel  for  the  defendant  in  their  brief  is  the 
Incorrectness  of  one  of  the  instructions.  In 
bis  motion  for  new  trial  the  defendant  no- 
wbere  assigns  any  objections  or  errors  to  the 
Instructions  given  by  the  court;  and  the  rec- 
ord shows  that  none  of  defendant's  instruc- 
tions were  refused.  It  is  true  that  one  of  the 
counsel  for  the  defendant  in  one  of  the  affi- 
davits filed  In  support  for  motion  for  new 
trial  does  state:  "The  defendant  asked 
the  court  to  give  cautionary  instructions  and 
the  court  agreed  to  give  said  instructions, 
but  forgot  It,  and  failed  to  do  so."  What  the 
nature  of  the  said  cautionary  instructions 
were,  and  on  what  subject  counsel  desired  the 
Jury  to  be  cautioned,  the  affidavit  does  not 
state,  bnt  the  record  does  show  'that  there 
were  no  refused  Instructions,  and  shows  no 
exceptions  on  the  part  of  the  defendant  to 
the  failure  of  the  court  to  Instruct  on  all  of 
the  law  applicable  to  the  case.  It  would 
seem  too  dear  in  the  light  of  the  uniform 
practice  of  this  court,  at  least  since  the  case 
of  State  V.  CantUn,  118  Mo.  Ill,  23  S.  W. 
1091,  that  the  instructions  of  the  court  are 
not  before  us  for  review,  because  the  motion 
for  a  new  trial  does  not  all^e  any  error  in 
those  given  by  the  court  of  Its  own  motion, 
and  there  was  no  exception  to  the  failure  of 
tbe  court  to  declare  all  the  law  of  the  case, 
and  the  attention  of  the  court  to  Its  failure 
to  Instruct  upon  any  proposition  of  law  was 
not  at  that  time  called  to  Its  attention.  But 
It  is  now  Insisted  by  counsel  In  their  brief 
that  the  fourth  assignment  In  their  motion 
for  new  trial,  to  wit,  "That  the  court  erred 
In  not  instructing  the  Jury  on  all  points  in 
tbe  case  under  the  evidence,"  Is  sufficiently 
broad  to  require  this  court  to  pass  upon  any 
error  or  inaccuracy  In  the  Instructions  given 
by  the  court.  We  think  it  is  too  plain  for  dis- 
cussion that  a  motion  for  new  trial  which 
nowhere  challenges  the  correctness  of  in- 
structions given  by  a  trial  court,  and  merely 
assigns  as  error  the  failure  to  instruct  on  all 
the  points  In  the  case,  is  not  sufficient  to  re- 
qnlre  this  court  to  pass  upon  the  sufficiency 
of  the  Instructions  that  were  really  given  up- 
on the  points  which  the  court  deemed  neces- 
sary. It  would  be  manifest  Injustice  to  the 
circuit  court  If  counsel  deemed  that  the  cir- 
cuit court  had  erred  In  giving  away  instruc- 
tion, it  was  their  duty  to  call  the  circuit  court's 
attention  to  any  error  therein,  and  afTord  that 
court  an  <^)portunity  to  correct  its  own  er- 
rors, and  thus  save  the  unnecessary  delay 
and  cost  of  an  appeal  in  an  important  crimi- 
nal prosecution.  In  this  case,  however,  It  la 
equally  clear  that  Inasmuch  as  counsel  saved 
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no  exceptions  to  the  fttllure  of  the  coort  to  In- 
struct upon  all  the  points  in  the  case,  this 
assignment  itself  Is  not  sufficient  to  permit 
or  require  an  examination  by  this  court  of 
any  alleged  errors  in  the  instructions.  State 
V.  Whitesell,  142  Mo.  474,  «4  S.  W.  832;  State 
T.  Headrick,  149  Mo.  396,  61  S.  W.  99. 

S.  In  his  motion  for  new  trial  the  defend- 
ant alleges  that  he  had  discovered  new  and 
material  evidence,  and  the  affidavits  of  Tay- 
lor, Langwell,  and  Pace  were  filed  in  support 
of  this  ground  for  a  new  trial.  The  main 
point  sought  to  be  established  by  these  affi- 
davits seems  to  have  been  that  Justice  Wil- 
liams, who  testified  In  behalf  of  the  defendant 
was  In  the  saloon  at  the  time  of  the  homicide, 
or  had  been  Just,  immediately  before  the 
shooting  began.  Williams  testified  that  he 
was  in  the  saloon  at  the  time  of  the  homicide, 
and  the  defendant  testified,  also,  that  Wil- 
liams was  present  On  the  contrary,  the  wit- 
nesses Ramsey  and  Powers  both  testified  that 
Williams  had  left  the  saloon,  and  did  not 
know  of  the  shooting  of  deceased  by  defend- 
ant until  Ramsey  met  him  as  he  was  on  his 
way  to  get  a  horse  and  send  for  a  physician, 
after  the  deceased  had  been  removed  from 
the  saloon  and  taken  to  the  restaurant,  and 
therefore  It  would  have  been  a  physical  Im- 
possibility for  Williams  to  have  witnessed 
the  facts  to  which  he  testified  In  bis  exam- 
ination. That  the  evidence  of  Taylor  that 
Williams  was  present  was  entirely  cumula- 
tive is  perfectly  obvloua  Moreover,  this  affi- 
ant discloses  no  diligence  whatever  on  the 
part  of  the  defendant  and  his  counsel  to  pro- 
cure Taylor's  evidence  at  the  trial.  It  Is  signifi- 
cant that  the  defendant  was  convicted  on 
the  5th  of  December,  1904,  and  on  this  same 
day  this  affidavit  of  Taylor's  was  made  and 
sworn  to  before  the  clerk  of  the  circuit 
court  of  Christian  county.  How  Taylor 
happened  to  leave  Taney  county  and  attend 
this  trial  in  Christian  county,  and  not  testify 
for  the  defendant  on  the  trial,  and  yet  be 
ready  an(^  willing  to  make  this  affidavit  on 
the  day  the  verdict  was  rendered,  is  not  ex- 
plained by  the  defendant  or  the  witness  who 
made  the  affidavit  Langwell,  one  of  tbe 
other  affiants,  was  a  witness,  and  testified 
at  the  trial.  He  testified  that  Williams  was 
in  the  saloon  less  than  20  minutes  before  the 
shooting.  As  to  this  proposition  there  was 
absolutely  no  conflict.  Indeed  the  state's 
own  testimony  tended  to  show  that  Williams 
was  in  the  saloon  a  short  time  before  the  kill- 
ing, but  had  left  and  gone  down  the  road, 
where  he  was  met  by  the  witness  Ramsey,  and 
was  told  about  the  killing  for  the  first  time, 
some  10  or  15  minutes,  at  least  after  It  had 
occurred.  The  failure,  however,  to  prove  this 
fact  by  Langwell,  was  owing  entirely  to  neg- 
lect of  defendant's  counsel  to  ask  him  about 
it  when  he  was  on  the  stand.  But  over  and 
beyond  all  of  this,  the  defendant  himself  filed 
no  affidavit  in  support  of  his  motion  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
doice,  and  it  is  too  well  settled  to  admit  of 
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qnestion  that  such  an  affidaylt  by  the  defend- 
ant  is  necessary.  State  v.  Campbell,  115  Mo., 
loc.  cit  393,  22  S.  W.  367;  State  v.  McLangh- 
lin,  27  Mo.,  IOC.  dt  111;  State  v.  Gordon,  153 
Mo.  576,  55  S.  W.  76;  State  v.  Lucas,  147  Mo., 
loc.  clt.  72,  47  8.  W.  1067.  And  what  has  al- 
ready been  said  applies  with  equal  force  to 
the  affidavit  of  Mr.  Pace,  one  of  the  defend- 
ant's attorneys  in  the  case.  No  error  was 
commlted  In  refusing  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

4.  The  verdict  of  the  jury  was  in  tliis 
form:  "We,  the  Jury,  find  the  defendant 
guilty  of  murder  in  the  second  degree,  and 
assess  his  punialmient  at  teen*yearB  (10)."  No 
point  is  made  by  counsel  astotbelnsufflclency 
of  this  verdict,  but  the  verdict  to  a  part  of 
the  record  proper,  and  is  before  us  for  review 
without  exception  taken  to  it  in  the  circuit 
court  Even  if  the  misspelling  of  the  word 
"ten"  should  be  held  erroneous,  and  the  fail- 
ure to  add  the  words  "in  the  penitentiary," 
we  are  of  the  opinion  that  the  error  is  not 
a  reversible  one.  The  Jury  distinctly  found 
the  defendant  guilty  of  murder  in  the  second 
degree,  and,  if  we  are  to  regard  it  as  if  no 
punishment  had  been  assessed  by  the  Jury, 
then  the  court  by  a  plain  statutory  provi- 
sion had  power,  and,  indeed.  It  was  Its  duty, 
to  have  fixed  the  defendant's  punistmient  for 
the  offense  of  which  he  was  found  guilty. 
Section  2649,  Rev.  St  1899,  provides:  "Where 
the  Jury  find  a  verdict  of  guilty,  and  fail  to 
agree  on  the  punishment  to  be  Inflicted,  or  do 
not  declare  such  punishment  by  their  ver- 
dict, or  assess  a  punishment  not  authorized 
by  law,  and  in  all  cases  of  Judgment  by  con- 
fession, the  court  shall  assess  and  declare 
the  punislmient  and  render  Judgment  accord- 
ingly." And  this  the  court  did  in  this  case, 
and  sentenced  the  defendant  to  be  confined 
In  the  penitentiary  of  the  state  of  Missouri 
for  a  period  of  10  years,  from  the  5th  day  of 
December,  1904,  or  until  otherwise  dis- 
charged in  due  course  of  law.  State  v.  Gor- 
don, 153  Mo.  576,  55  S.  W.  76;  State  v.  Thorn- 
hill,  174  Mo.  364,  74  S.  W.  832;  State  V. 
Harney,  168  Mo.  167,  67  S.  W.  620,  57  L.  R.  A. 
846.  As  the  court  sentenced  the  defendant 
to  the  least  punishment  affixed  by  the  statute 
for  murder  in  the  second  d^ree,  it  Is  obvious 
that  he  bad  no  cause  of  complaint  on  this 
score.  After  a  review  of  all  the  evidence  and 
the  record  in  this  cause,  we  are  of  the  opinion 
that  no  error  was  committed  in  the  proceed- 
ings and  trial  of  the  defendant  which  would 
Justify  a  reversal  by  this  court 

The  Judgment  must  be,  and  is,  affirmed. 

BUROESS,  P.  J.,  and  FOX,  J.,  concur. 


STATE  V.  TODD. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  6,    1906.) 

1.  Criminai,  1/A.w  —  Tbial  —  Reuabks  of 

COCNSIX. 

In    a    prosecution    for   mnrder,    where    the 
attorney    representing   the   state   was  allowed. 


over  the  objection  of  defendant,  to  state  that 
the  testimony  would  show  that  defendant  as- 
saulted a  third  person,  and  this  difficulty  had 
no  connection  with  the  homicide  in  question, 
and  the  court  instructed  that  the  statements 
should  not  be  considered,  and  that  evidence  in- 
troduced in  support  of  it  wonld  not  be  admitted, 
the  remarks  did  not  constitute  ground  for  re- 
versal, though  the  court  did  not  rebuke  the 
attorney. 

[EJd.  Note. — For  cases  in  noint,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {  1693.] 

2.  Samb— Waivkb  or  Objections. 

In  a  prosecution  for  murder,  after  connset 
for  defendant  objected  to  remarks  of  the  at- 
torney representing  the  state  with  reference 
to  an  assault  by  the  accused  on  a  third  person, 
and  after  the  remarks  were  excluded  by  the 
court  from  the  consideration  of  the  jury,  where 
defendant's  counsel  repeatedly  referred  to  the 
same  affair,  notwithstanding  objection  of  conn- 
sel  for  the  state,  he  waived  any  objection  to 
the  remarks  of  the  attorney  for  the  state. 

3.  HoMiciDB— Appeal— Habiclebs  Ebbor— Ad- 

mSBION   OP  EVIDBKOE. 

In  a  prosecution  for  mnrder,  any  error 
in  the  admission  of  testimony  that  the  witness 
heard  defendant  cursing  deceased  and  calling 
him  vile  names,  when  witness  told  deceased  he 
had  better  come  into  the  store,  and  deceased 
replied  that  he  would  have  no  trouble  with  de- 
fendant, was  not  prejudicial  to  the  defendant. 

4.  SAMH!— TBIAI/— ISSTEUCTIOHS. 

In  a  prosecution  for  murder,  evidence  that 
deceased,  as  he  rode  past  defendant's  office, 
straightened  up  in  his  saddle  and  gave  defendant 
a  very  angry  look,  and  that  defendant  did  not 
shoot  him  until  he  had  proceeded  some  15 
feet,  checked  up  his  horse,  and  made  a  motion 
with  his  hand  toward  his  hip  pocket  when  de- 
fendant drew  his  pistol  and  began  shooting, 
and  continued  to  shoot  until  deceased  fell  from 
his  horse,  was  sofficient  to  support  an  instruc- 
tion that,  if  the  killing  were  done  willfully, 
premeditatedly.  and  of  malice  aforethought  but 
without  deliheration,  the  defendant  was  guilty 
of  murder  in  the  second  degree. 

5.  Saiie— Appeal— HABMI.ES8  Bbbob. 

Under  Rev.  St  1899,  S  2369,  providing  that 
any  person  found  guilty  of  murder  in  the  sec- 
ond degree  shall  be  punished  according  to  tiie 
verdict  of  the  jury,  though  the  evidence  shows 
him  guilty  of  a  higher  homicide,  and  section 
2535,  providing  that  no  Judgment  shall  be  af- 
fected for  any  error  committed  at  the  instance 
of  or  in  favor  of  the  defendant  nor  because 
the  evidence  shows  him  guilty  of  a  higher  de- 
gree than  that  of  which  he  is  convicted,  any 
error  in  an  instruction  in  a  prosecution  for 
murder  in  the  first  degree,  in  authorizing  a 
conviction  of  murder  in  the  second  degree,  was 
not  ground  for  reversal,  where  the  evidence 
would  have  warranted  a  verdict  in  either  degree. 
[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  SS  717-720.] 

6.  Same— iNSTBucnoNS  —  Degrees  of  Hoiti- 

OIDB. 

In  a  prosecution  for  murder,  an  instruc- 
tion authorizing  a  conviction  of  murder  in  the 
second  d^ree,  if  the  killing  were  done  willfully, 
premeditatedly,  and  of  malice  aforethought  but 
without  deliberation,  these  terms  beine  defined 
in  another  instruction,  sufficiently  indicated 
to  the  jury  what  facts  were  necessary  to  author- 
ize a  conviction  of  murder  in  the  second  degree. 

7.  Same— MANSLAtTGHTEB. 

In  a  prosecution  for  murder,  where  there 
was  no  evidence  that  deceased '  made  any 
remarks  to  or  in  the  presence  of  defendant  or 
tliat  he  made  any  assault  on  him  at  the  time 
of  the  homicide,  there  was  nothing  on  which 
to  base  an  instruction  on  manslaughter  in  the 
fourth  degreeb 
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Appeal  from  Circuit  Conrt,  Vernon  CJounty ; 
H.  C.  Tlmmouds,  Judge. 

Joseph  B.  Todd  was  convicted  of  murder 
in  the  second  degree,  and  appeals.    Affirmed. 

A.  J.  King,  a  O.  Burton,  and  W.  M.  Wil- 
liams, for  appellant  Herbert  S.  Hadley, 
Atty.  Gen.,  John  Kennlsh,  Scott  &  Bowker, 
and  M.  T.  January,  for  the  State. 

BUBGESS,  P.  J.  On  an  Information  filed 
in  the  circuit  court  of  Vernon  county  by  the 
prosecuting  attorney  of  said  county,  in  which 
the  defendant,  Todd,  is  charged  with  murder 
In  the  first  degree,  for  shooting  and  killing 
one  Bobert  T.  Wall  at  said  county,  defendant 
was  convicted  of  murder  in  the  second  degree, 
and  his  punishment  assessed  at  imprison- 
ment in  the  penitentiary  for  a  term  of  12 
years.  In  due  time,  after  said  conviction, 
defendant  filed  motions  for  new  trial  and  in 
arrest,  which  were  overruled,  to  which  rulings 
of  the  court  defendant  duly  excepted,  and 
brings  the  case  to  this  court  by  appeal  for 
review. 

The  homicide  occurred  at  Richards,  a  vil- 
lage of  some  200  or  800  inhabitants,  in  said 
county,  on  the  20th  day  of  May,  1904.  There 
had  been  bad  feeling  of  long  standing  be- 
tween the  parties,  which  seemed  to  increase 
as  time  passed,  until  an  Intense  hatred  grew 
«p  between  them.  They  had  one  or  two  per- 
!H>nal  encounters  as  well  as  frequent  quarrels, 
many  threats  were  exchanged,  and  they  fre- 
quently went  armed,  as  If  each  was  apprehen- 
sive of  an  assault  upon  him  by  the  other.  De- 
fendant was  especially  vindictive,  and  at  va- 
rious times,  in  the  presence  of  others,  charged 
deceased  with  being  dishonest,  a  scoundrel, 
and  a  tax  dodger.  Charges  of  a  similar  char- 
acter were  also  made  by  deceased  against  the 
defendant  Several  months  before  the  kill- 
ing. Wall  acquired  by  purchase  from  one 
Claypool  a  tract  of  land  about  one  mile  north 
from  Bichards,  through  which  defendant  had 
been  accustomed  to  travel  in  order  to  get 
to  another  tract  owned  by  him  and  adjoining 
the  Claypool  tract  After  Wall  bought  this 
land  from  Claypool  he  fenced  It  In ;  but,  re- 
gardless of  this  fact,  and  against  the  protests 
of  deceased,  defendant  and  son  threw  down 
the  fence  and  passed  through  the  land  as 
usual.  A  few  days  thereafter,  when  defend- 
ant and  his  son  appeared  nt  the  fence  for  the 
purpose  of  tearing  It  down  and  passing 
through  Wall's  land,  they  were  intercepted  by 
Wall,  who,  with  a  double-barrel  shotgun  In 
his  bands,  warned  them  not  to  do  so,  when 
they  left  There  was  evidence  tending  to 
show  a  preconcerted  plan  upon  the  part  of 
Wall  to  destroy  defendant's  practice  as  a  phy- 
sician and  compel  him  to  leave  the  town,  and 
to  that  end  he  induced  another  physicinn  to  lo- 
cate there,  agreeing  to  defray  his  expenses 
until  he  became  established  In  his  practice  at 
that  place.  The  defendant  and  Wall  were 
both  residents  of  Richards.  The  main  busi- 
ness street  of  the  town  is  80  feet  wide, 
running  north  and  south.    Defendant's  office 


was  located  on  the  west  siae  of  this  street,- 
and  deceased  conducted  a  store  also  on  the 
west  side  of  said  street  and  about  half  a  block 
south  of  defendant's  office.  South  of  Wall's 
store.  In  the  same  block  and  on  the  same  side 
of  the  street,  was  located  Dr.  Adams'  drug 
store,  and  just  across  the  street,  east  of  the 
drug  store,  was  a  lumber  yard. 

Some  time  prior  to  the  homicide  defendant 
was  sued  by  one  Kauffman  for  damages  al- 
leged to  have  been  sustained  by  him  by  fire 
which  had  been  set  out  on  defendant's  land 
and  which,  through  defendant's  negligence, 
spread  to  Kauffman's  land,  and  defendant 
made  statements  to  the  effect  that  the  suit 
would  not  have  been  pressed  but  for  Wall. 
Between  7  and  8  o'clock  on  the  morning  of 
the  homicide,  and  about  two  hours  before  it 
occurred,  the  defendant,  In  a  conversation  bad 
In  his  office  with  Mrs.  Claypool,  said  that 
Wall  was  to  blame  for  the  salt  brought 
against  him  by  KaufTman.  Immediately 
after  this  conversation  the  defendant  had  n 
quarrel  with  and  assaulted  Mrs.  Claypool's 
husband.  He  then  looked  south  and  saw  the 
deceased,  some  400  feet  distant,  crossing  the 
street  from  the  lumber  yard  to  Adams'  drug 
stora  Defendant  started  south  towards 
Wall's  store.  He  was  then  without  coat  or 
hat.  In  an  excited  condition,  and  bad  a  pistol 
In  his  hand,  but  which  he  put  In  his  pocket 
Wall  crossed  the  street  and  went  to  the  drug 
store,  and  from  there  to  a  position  in  front  of 
his  own  building,  where  he  and  the  defendant 
met  Defendant  began  immediately  to  abuse 
and  curse  the  deceased,  but  friends  interfered 
and  kept  the  men  apart  Cox,  a  witness  for 
the  state,  over  the  objection  of  defendant, 
was  permitted  to  testify  that,  as  Wall  came  to 
the  drug  store  he  (Wall)  said  to  witness: 
"My  stars,  I  will  have  no  trouble  with  him"— 
meaning  defendant.  Shortly  after  this  dlffi^ 
culty  between  defendant  and  deceased,  the 
latter  rode  out  to  his  farm  on  horseback.  Re- 
turning from  his  farm,  he  rode  by  defendant's 
office.  Defendant  at  the  time  was  sitting 
in  a  chair  in  front  of  his  office.  Wall  was 
riding  very  near  the  center  of  the  street,  with 
the  bridle  reins  and  his  riding  whip  In  his 
left  band,  and  bis  right  hand  hanging  down 
by  his  side.  As  be  rode  by  be  straightened 
up  in  the  saddle,  and  looked  at  defoidant, 
and  continued  to  look  until  there  was  some 
little  distance  between  them.  As  to  what 
then  occurred  the  evidence  is  conflicting. 
The  state's  evidence  tended  to  show  that 
about  this  time  Wall  took  bis  eyes  off  defend- 
ant and  faced  south,  the  direction  in  which 
he  was  riding,  while  the  evidence  upon  the 
part  of  the  defendant  tends  to  show  that 
when  deceased  bad  ridden  about  10  feet  past 
the  defendant  he  checked  his  horse  almost  to 
a  standstill,  the  horse  facing  southwest  or 
west  and  Wall  looking  at  the  defendant ;  that 
defendant  then  arose  from  his  chair  and 
walked  to  the  edge  of  the  sidewalk,  and  that 
Wall  loosened  his  reins  and  the  horse  started 
BOTitta;  that  defendant  stepped  out  In  the 
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■treet  and  fired  four  shots  at  Wall,  two  of 
which  took  effect  and  were  mortal.  One  of 
the  shots  entered  the  head,  near  the  temple, 
about  2H  Inches  above  the  right  eye;  the 
bnllet  ranging  downward  and  slightly  back, 
In  the  direction  of  the  left  ear.  The  other 
wound  was  in  the  back,  about  2Vi  or  8  Inches 
to  the  left  of  the  spinal  column,  between  the 
hip  and  short  ribs.  Another  of  the  bullets 
struck  the  horse  In  the  left  jaw,  entering  from 
the  rear  and  coming  out  at  the  month.  As  a 
result  of  the  shooting  Wall  fell  from  bis 
horse  about  44  feet  south  of  where  defendant 
had  been  sitting  on  the  chair,  and  when  pick- 
ed up,  immediately  afterwards,  he  was  found 
unconscious.  He  died  12  minutes  -after  12 
o'clock  on  the  day  of  the  shooting.  When 
Wall  was  picked  up  he  was  carried  to  the 
oflSce  of  Dr.  Adams  and  placed  upon  a.  sur- 
geon's chair.  An  examination  was  then  made 
of  his  pockets  by  three  persons,  but  no  pistol 
was  found  upon  his  person.  Subsequently, 
however,  when  the  body  was  being  prepared 
for  burial,  a  loaded  pistol  was  found  in  his 
right-hand  coat  pocket  In  the  meantime, 
after  Wall's  death  and  while  he  was  lying 
upon  the  surgeon's  chair,  Dr.  Tommy  ToAA, 
a  son  of  the  defendant,  came  in  and  felt  the 
wounded  man's  pulse  with  one  hand  and  ran 
his  other  hand  down  upon  or  into  Wall's  coat 
pocket  on  the  right  side.  Dr.  Tommy  Todd, 
however,  testified  that  he  did  not  put  his  hand 
In  Wall's  pocket  and  that  he  had  no  pistol 
or  anything  else  in  his  hands  or  pocket ;  that 
he  did  not  put  a  pistol  in  Wall's  pocket ;  and 
did  not  know  whose  pistol  was  found  there. 
The  defendant  testified  that  when  deceased 
appeared  In  front  of  his  office,  ]u8t  before  the 
shooting,  he  occupied  a  natural  position  In  the 
saddle,  but  that  deceased  at  once  straightened 
himself  up  and  fixed  his  ^es  upon  defendant 
and  gave  defendant  a  very  angry,  vicious, 
and  terrifying  look  which  scared  him  greatly ; 
tbat  be  (defendant)  continued  to  sit  upon  his 
ehalr  until  deceased,  who  still  kept  his  eyes 
upon  defendant,  had  ridden  south  16  feet  or 
more,  when  deceased  checked  and  drew  his 
horse  a  little  to  the  right  the  animal's  head 
being  turned  a  little  to  the  south;  that  be 
(defendant)  then  rose  from  his  chair,  and 
deceased  went  to  his  pocket  as  defendant 
supposed,  for  a  pistol,  and  that  defendant 
then  stepped  out  In  the  street  a  few  feet, 
pulled  out  his  pistol,  and  fired ;  that  he  hesi- 
tated, after  firing  the  first  shot  to  see  wheth- 
er he  would  be  compelled  to  further  defend 
himself,  but  that  deceased  turned  his 
horse's  head  toward  dpfendsnt  and  continued 
his  efforts,  as  defendant  thought  to  get  a  pis- 
tol out  of  his  pocket;  whereupon  defendant 
fearing  that  deceased  was  Roing  to  shoot  him, 
raised  his  pistol  again  and  fired  three  times 
as  rapidly  as  he  ronld. 

Over  the  objections  and  exceptions  of  de- 
fendant the  court  instructed  the  jury  as  fol- 
lows: "(2)  The  defendant  Is  presumed  to  be 
innocent  Before  you  can  convict  him,  the 
state  must  overcome  that  presumption  by 


proving  him  guilty  beyond  a  reasonable  doubt 
If  you  have  a  reasonable  doubt  as  to  his 
guilt,  yon  should  acquit  him.  But  a  doubt 
to  authorize  an  acquittal,  should  be  a  sub- 
stantial doubt,  founded  on  the  evidence,  and 
not  a  mere  possibility  of  Innocence.  (3)  Yoa 
are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  and  value  to  be 
given  to  their  testimony.  In  determining 
such  credibility,  weight  and  value,  yoo 
should  take  into  consideration  the  character 
of  the  respective  witnesses,  their  manner  on 
the  stand,  their  Interest,  If  any,  in  the  result 
of  this  trial,  their  relations  to  afid  feelings 
for  or  against  the  deceased  and  the  defend- 
ant, the  probability  or  improbability  of  their 
statements,  their  opportunities  for  seeing, 
knowing,  and  understanding  the  facts  about 
which  they  have  testiUed,  as  well  as  all  other 
facts  and  circumstances  appearing  in  evi- 
dence. And  if  you  shall  believe  that  any 
witness  has  knowingly  and  Intentionally 
sworn  falsely  as  to  any  material  fact  in  this 
case,  then  you  are  at  llt>erty  to  disregard  the 
whole  or  any  part  ot  the  testimony  of  such 
witness.  (4)  If  you  shall  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  in  the  month  of  May,  19(HU 
at  Vernon  county,  Mo.,  with  a  pistol,  shot  and 
killed  Robert  T.  Wall,  and  that  such  shooting 
and  killing  were  done  willfully,  deliberately, 
premeditatedly,  and  of  malice  aforethought 
you  should  find  the  defendant  guilty  of  mur- 
der In  the  first  degree.  Unless  you  do  so 
believe,  you  should  not  find  him  guilty  of 
murder  In  the  first  degree.  (6)  If  you  shall 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  in  the  month 
of  May,  1904,  at  Vernon  county.  Mo.,  with  a 
pistol,  shot  and  killed  Robert  T.  Wall,  and 
that  such  shooting  and  killing  were  done 
willfully,  premeditatedly,  and  of  malice  afore- 
thought but  without  deliberation,  you  should 
find  the  defendant  guilty  of  murder  in  the 
second  degree.  Unless  you  do  so  believe, 
you  should  not  find  blm  guilty  of  murder 
In  the  second  degree.  (6)  As  used  In  these 
Instructions,  the  expressions  Vlllfully,  delib- 
erately, premeditatedly,  and  of  malice  afore- 
thoughf  have  the  following  meanings.  'Will- 
fully' means  intentionally,  not  accidentally. 
'Deliberately'  means  in  a  cool  state  of  the 
blood.  It  does  not  mean  brooded  over  or 
reflected  upon  for  a  week,  or  a  day  or  an 
hour ;  but  It  means  an  Intent  to  kill,  executed 
in  a  cool  state  of  the  blood,  in  furtherance 
of  a  formed  desire  to  gratify  a  feeling  of 
revenge,  or  to  accomplish  some  other  unlaw- 
ful purpose,  and  not  under  the  influence  of  a 
violent  passion,  suddenly  aroused  by  some 
persons.  'Premeditatedly'  means  thought  of 
beforehand,  for  any  length  of  time,  however 
short  'Malice'  does  not  mean  mere  spite, 
ill  will,  or  hatred,  as  it  is  ordinarily  under- 
stood; but  it  means  that  condition  of  tlie 
mind  which  prompts  one  to  take  the  life  of 
another  without  just  cause  or  justlficatloa, 
and  It  signifies  a  state  of  dlqiosltloa  which 
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gbowB  a  heart  regardlesa  of  social  duty  and 
fatally  bent  on  mlacbief.  'Malice  afore- 
thonghf  means  with  malice  and  premedita- 
tion. (7)  If  you  shall  believe  from  the  evl- 
deice  that,  prior  to  the  time  of  the  shooting, 
the  deceased  had  made  threats  against  the 
defendant,  or  that  defendant  bad  made 
threats  against  the  deceased,  or  that  each 
had  made  threats  against  the  other,  yon 
sbonid  take  such  threats  Into  consideration, 
together  with  all  the  other  facts  and  circum- 
stances appearing  In  evidence.  In  determin- 
ing who  was  the  aggressor  In  this  case.  (8) 
Altbongb  you  may  believe  from  the  evidence 
that  the  defendant  did  shoot  and  kill  Robert 
T.  Wall,  yet,  If  you  shall  further  believe 
from  the  evidence  that  he  did  so  in  self- 
defense,  as  hereinafter  explained,  you  should 
acquit  him.  On  the  question  of  self-defense 
the  court  further  Instructs  you  as  follows: 
If  you  shall  believe  from  the  evidence  that, 
at  the  time  of  the  shooting,  the  defendant  had 
reaaonable  cause  to  apprehend,  and  did  ap- 
prehend, a  design  on  the  part  of  Mr.  Wall 
to  take  his  life  or  to  do  him  some  great  per- 
sonal Injury,  and  that  there  was  reasonable 
cause  for  him  to  apprehend,  and  be  did  appre- 
hend. Immediate  danger  of  such  design  be- 
ing accomplished,  and  that  be  shot  to  avert 
such  apprehended  danger,  and  that,  at  the 
time  of  the  shooting,  he  had  reasonable  cause 
to  believe,  and  did  believe,  it  was  necessary 
for  him  to  do  so  to  protect  himself  from  such 
apprehended  danger,  then  he  had  a  right  to 
do  such  shooting ;  and  you  should  acquit  him 
on  the  ground  of  self-defense.  It  Is  not  neces- 
sary that  the  defendant  should  have  been  in 
actual  or  real  danger,  nor  that  the  danger, 
If  any,  should  have  been  Impending  and  about 
to  fall.  If  he  had  reasonable  cause  to  be- 
lieve, and  did  believe,  he  was  In  Immediate 
danger  of  being  killed  or  receiving  some  great 
personal  injury,  he  had  a  right  to  act  upon 
such  belief.  Whether  or  not  he  did  have 
reasonable  cause  to  so  believe,  and  whether 
or  not  he  did  so  believe,  are  for  you  to  de- 
termine from  all  the  facts  and  circumstances 
appearing  In  evidence.  If  you  find  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
yon  should  simply  so  state,  without  assessing 
any  punishment  therefor.  If  you  find  him 
guilty  of  murder  in  the  second  degree,  you 
sbonid  assess  his  pxmisbment  therefor  at  Im- 
prisonment In  the  penitentiary  for  a  term  of 
not  less  than  10  years.  If  you  find  him  not 
guilty,  you  will  simply  so  state." 

The  court,  at  the  request  of  the  defendant, 
gave  instructions  numbered  1,  9,  10^  and  11, 
which  are  as  follows: 

"(l)  The  court  instructs  the  Jury  that  the 
information  filed  in  this  case  is  a  mere  formal 
accusation,  and  raises  no  presumption  against 
the  defendant,  and  the  Jury  should  not  per- 
mit themselves  to  he  Influenced  thereby 
against  the  defendant  on  account  of  said  In- 
formation. *  •  •  (9)  The  court  Instructs 
the  Jury  that  If  you  shall  believe  from  the 
•vldenoe  that  at  the  time  defendant  shot  and 


killed  Robert  T.  Wall  he  (the  defendant)  had 
reasonable  cause  to  believe,  and  did  believe, 
from  the  acts  and  conduct  of  Wall,  that  Wall 
was  attempting  to  draw  a  pistol  and  shoot 
defendant,  and  that  defendant  had  reason- 
able cause  to  believe,  and  did  believe,  that 
there  was  imminent  danger  of  Wall  so  doing, 
then  you  must  acquit  the  defendant  on  the 
ground  of  self-defense,  even  though  the  Jury 
may  further  believe  that  Wall  was  unarmed, 
and  that  there  was  no  real  danger.  {10)  The 
court  Instructs  the  Jury  that  if  they  find  from 
the  evidence  that  the  defendant  had  reason- 
able cause  to  believe,  and  did  believe,  that 
the  deceased  was  about  to  draw  a  pistol  at 
the  time  and  place  of  the  shooting,  to  shoot 
him,  then  he  was  not  bound  to  flee,  but  had 
the  right  to  defend  himself  from  such  threat- 
ened attack.  (11)  The  court  further  instructs 
the  Jury  that,  although  you  may  believe  from 
the  evidence  that  defendant  entertained  ill 
will  towards  the  deceased  and  had  abused 
and  threatened  him,  stUl  the  defendant  was 
not  thereby  deprived  of  the  right  to  defend 
himself  against  any  attack  upon  him  'by  the 
deceased.  And  if  you  shall  find  from  the 
evidence  that  defendant  shot  and  killed  the 
deceased  In  self-defense,  as  defined  to  other 
Instructions,  then  you  must  acquit  him,  not- 
withstanding such  ill  will,  abuse,  and 
threats." 

The  first  assignment  of  error  Is  upon  the 
ground  that  the  attorney  representing  the 
state  was  allowed,  over  the  objection  an4 
exception  of  defendant,  to  state  to  the  Jury 
in  his  opening  statement  that  the  testimony 
would  show  that  about  8  o'clock  on  the  morn- 
ing of  the  homicide  the  defendant  assaulted 
a  man  Claypool  and  struck  him  over  the 
head  with  a  pistol.  This  difficulty  between 
defendant  and  Claypool  had  no  connection 
or  anything  whatever  to  do  with  the  shoot- 
ing of  Wall  by  defendant,  and  the  statement 
made  by  the  attorney  representing  the  state, 
to  the  effect  that  defendant  assaulted  Clay- 
pool with  a  pistol  some  two  hours  before 
the  killing  of  Wall,  shed  no  light  on  the  homi- 
cide, and  should  not  have  been  made  or  ad- 
mitted. But  this  statement  as  to  what  the 
testimony  would  show  was  admitted  by  the 
coxat,  over  the  objection  of  defendant,  up- 
on the  theory,  evidently,  that  the  attorney 
making  it  would  thereafter  be  able  to  show 
some  connection  between  the  alleged  assault 
on  Claypool  and  the  homicide;  but,  the  at- 
torney having  failed  to  do  this,  the  court, 
at  the  conclusion  of  his  statement,  excluded 
from  the  consideration  of  the  Jury  that  part 
of  it  which  related  to  the  assault  upon  Clay- 
pool. The  court  said:  "Gentlemen,  Counsel 
for  the  Defendant  and  the  Jury :  The  court 
desires  to  make  this  statement  and  this  rul- 
ing: Mr.  Scott's  statement  of  what  the  state 
expected  to  prove,  the  court  thinks  that, 
the  defendant  objecting  to  the  details  of  tha 
dlfllculty  which  is  alleged  to  have  taken 
place  between  this  defendant  and  a  ipan  by 
the  name  of  Claypool,  that  that  statement 
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ought  not  to  be  taken  into  consideration; 
nothing  to  Btaow  that  that  had  any  connection 
with  this  difflcuity.  And  therefore  the  de- 
fendant objected  to  Mr.  Scott's  statement  as 
to  what  took  place  between  this  defendant 
and  Claypool.  That  will  be  excluded  and 
struck  out  now,  and  If  there  should  be  any 
testimony  of  that  kind  offered  it  will  be  ex- 
cluded. There  Is  nothing  in  Mr.  Scott's  state- 
ment connecting  it  with  Mr.  Wall  at  all.  It 
is  immaterial  whether  Mr.  Todd  or  Clajrpool 
was  to  blame  In  that  trouble,  and  does  not 
seem  to  connect  Mr.  Wall  with  it  In  any  way, 
and  therefore  it  is  not  competent  or  admis- 
sible, and  the  Jurors  will  not  allow  It  to  have 
any  lodgment  in  your  minds,  if  yon  can  help 
it"  What  more  could  the  court  do  than  it 
did?  The  statement  complained  of  had  been 
made  with  Its  permission,  and  the  court  could 
not  therefore  rebuke  the  attorney.  But  the 
court's  direction  to  the  Jury  to  disregard  the 
statements  of  the  attorney  relating  to  the 
assault  upon -Claypool,  and  that  any  testi- 
mony which  might  be  offered  in  regard  there- 
to would  be  excluded,  served  as  an  antidote 
to  any  prejudicial  effect  that  such  statement 
might  have  had  upon  the  minds  of  the  Jury. 
No  evidence  r^arding  the  Claypool  affair 
was  offered  by  the  state,  and,  as  it  was  ex- 
pressly -announced  by  the  court  from  the 
bench  that  should  any  such  evidence  be  of- 
fered it  would  be  excluded,  no  prejudice 
could  possibly  have  resulted  to  the  defendant 
by  reason  of  such  statement  While  it  was 
held,  in  State  v.  Stubblefleld,  157  Ma  360, 
58  S.  W.  3S7,  that  the  court  erred  in  not 
rebuking  the  prosecuting  attorney  for  state- 
ments made  by  him  in  his  opening  statement, 
connecting  the  defendant  upon  trial  with 
crimes  other  than  that  for  which  he  was  then 
being  tried,  that  case  differs  from  the  one 
at  bar  in  that  the  statements  in  that  case 
were  not  made  with  the  permission  of  the 
court  Nor  Is  the  case  in  hand  to  be  included 
in  that  class  of  cases  where  the  prosecuting 
attorney.  In  addressing  the  Jury,  speaks  of 
matters  dehors  the  record  prejudicial  to 
the  defendant  and  where,  upon  objections 
made  by  the  defendant  It  becomes  the  duty 
of  the  court  to  reprimand  the  attorney  for 
thus  transgressing,  and  to  direct  the  Jury  to 
disregard  such  remarks,  as  held  in  the  case 
of  State  V.  Kring,  64  Mo.  601,  and  State  v. 
Lee,  66  Mo.  166,  and  in  this  way  obviate 
any  resulting  prejudice  to  the  defendant 
The  statement  complained  of  was  in  no  sense 
evidence,  and  could  not  have  an  effect  such 
as  evidence  relating  to  the  said  assault  might 
have  upon  the  minds  of  the  Jury,  and  the 
court's  direction  that  it  be  excluded  from 
their  consideration  entirely  eliminated  it  from 
the  case.  Had  evidence  in  support  of  the 
statement  been  permitted  to  go  to  the  Jury, 
it  would  have  been  prejudicial  to  the  rights 
of  defendant  and  the  wrong  could  not  have 
been  righted  by  the  mere  oral  direction  of  the 
court  .from  the  bench  to  disregard  it  But 
evea  after  the  objectionable  statement  bad 


been  made,  and  after  the  court  directed  the 
Jury  to  exclude  it  from  their  consideration, 
the  attorney  for  defendant,  who  made  the 
statement  of  defendant's  case,  insisted  <qxm 
laying  the  Claypool  affair  before  the  Jury, 
and  did  state  some  of  the  details  thereof; 
nor  did  be  desist  until  the  court  upon  objec- 
tions made  by  the  state,  had  several  times 
ruled  that  he  could  not  be  permitted  to  in- 
ject the  Claypool  matter  into  the  case  unless 
by  consent  of  the  adverse  coimsel,  which  con- 
sent counsel  for  the  state  refused  to  give  un- 
less allowed  the  same  privilege.  We  think, 
by  this  course,  the  defendant  waived  any 
objection  he  might  have  had,  in  the  first  in- 
stance, to  the  statement  in  question. 

Over  the  objection  and  exception  of  de- 
fendant, Hugh  Cox,  a  clerk  in  the  drag  store 
of  Dr.  Adams  and  a  witness  for  the  state, 
was  permitted  to  testify  that,  on  the 
morning  of  the  difficulty  between  defendant 
and  deceased,  which  occurred  some  hours 
prior  to  the  homicide,  be  saw  deceased 
coming  across  the  street  from  the  lumber 
yard  towards  the  drug  store,  and  also  saw 
defendant  coming  south  towards  the  drug 
store,  and  heard  defendant  cursing  deceased 
and  calling  him  rile  names,  when  witness, 
addressing  deceased  said,  "Uncle  Bob,  yon 
had  better  come  in  the  store,"  and  that 
deceased  replied,  "My  stars,  I  will  have  no 
trouble  with  him."  The  contention  is  that 
this  testimony  was  mere  hearsay,  and  was 
imiHTC^erly  admitted.  While  we  agree  to 
this,  it  seems  clear  to  us  that  the  error  was 
nonprejudicial,  and  that  the  Judgment  should 
not  be  reversed  on  that  ground. 

Instruction  numbered  6  is  claimed  to  be 
erroneous  upon  the  ground  that  there  was 
no  testimony  upon  which  to  base  it  "Where 
there  is  a  willful  killing,  with  malice  afore- 
thought— that  is,  with  malice  and  premedi- 
tation, but  not  with  deliberation,  or  in  a 
cool  state  of  the  blood — the  offense  la 
murder  in  the  second  degree."  State  v.  Gur- 
tis,  70  Mo.  694 ;  State  v.  Robinson,  78  Mo.  806. 
While  there  was  evidence  tending  to  show 
that  the  shooting  and  killing  was  done  delib- 
erately, premedltatedly,  and  with  malice, 
the  defendant's  own  testimony.  If  true, 
showed  that  it  was  not  d(me  with  delibera- 
tion. He  stated  that,  as  deceased  rode  past 
his  office,  he  (deceased)  straightened  him- 
self up  In  the  saddle  and  gave  defendant  a 
very  angry  look,  and  that  he  did  not  shoot 
at  deceased  until  he  had  proceeded  some 
16  feet,  checked  up  his  horse  and  made  a 
motion  with  his  hand  toward  his  hip  pocket; 
that  he  (defendant)  then  stepped  out  in  the 
street,  drew  his  pistol,  and  began  shooting, 
and  continued  to  shoot  until  deceased  fell 
from  his  horse,  which  tended  to  show  tliat 
the  shooting  was  not  done  deliberately,  but 
willfully,  premedltatedly,  and  of  malice  afore- 
thought, rendering  the  homicide  murder  in 
the  second  degree.  But  even  if  the  testi- 
mony did  not  warrant  this  instruction,  the 
defendant  is  in  no  position  to  complain,  for, 
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if  the  court  erred  In  Instructing  for  a  lesser 
degree  of  murder  than  that  with  which  the 
defendant  is  charged,  It  was  an  error  in 
defendant's  faror  of  which  he  has  no  cause 
to  complain.  Section  2309,  Rev.  St  1899, 
provides:  "Any  person  found  guilty  of 
murder  In  the  second  degree,  or  of  any 
degree  of  manslaughter,  shall  be  punished 
according  to  the  verdict  of  the  jury,  al- 
though the  evidence  in  the  case  shows  him 
to  be  guilty  of  a  higher  homicide."  Section 
2535.  Rev.  St  1809,  provides  that  no  Judg- 
ment shall  be  affected  "for  any  error  com- 
mitted at  the  Instance  or  In  favor  of  the 
defendant;  nor  because  the  evidence  shows 
or  tends  to  show  him  to  be  guilty  of  a  higher 
degree  of  the  offense  than  that  of  which 
he  is  convicted."  We  think  it  clear  from 
the  evidence  that  the  Jury  might  have  found 
the  defendant  guilty  of  murder  in  either 
degree,  and  under  such  circumstances  said 
Instruction  was  proper.  State  v.  McMulUn, 
170  5Io.  608,  71  S.  W.  221;  State  v.  Trazler, 
137  Mo.  317,  38  S.  W.  913. 

Another  objection  urged  against  said  In- 
struction No.  5  is  that  it  does  not  Indicate 
to  the  Jury  what  facts  were  necessary  for 
it  to  find  In  order  to  authorize  a  conviction 
of  murder  in  the  second  degree.  The  in- 
struction told  the  Jury  that,  before  th^ 
could  find  the  defendant  guilty  of  murder 
In  the  second  degree,  they  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt 
that  defendant  with  a  pistol,  shot  and  killed 
Robert  T.  Wall,  and  that  such  shooting  and 
killing  were  done  willfully,  premedltatedly, 
and  of  malice  aforethought,  bat  without 
deliberation  (these  terms  being  defined  In 
another  instruction),  and  thus  presented  to 
the  Jury  all  the  questions  necessary  for  them 
to  pass  upon  In  order  to  a  determination  of 
the  gnllt  or  Innocence  of  defendant  of  mur- 
der in  the  second  degree.  In  speaking  of  a 
similar  Instruction  in  State  v.  Bauerle,  iiH 
Mo.  1,  46  S.  W.  609,  Gantt,  J.,  said:  'The 
court  gave  the  following  instruction:  'The 
court  instructs  the  Jury  that  If  you  believe 
and  find  from  the  evidence  In  this  cause, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant, at  the  county  of  I«fayette  and  state 
of  Missouri,  on  or  about,  the  26th  day  of 
April.  1886,  willfully,  premedltatedly,  and 
of  his  malice  aforethought,  shot  and  killed 
one  Amelia  Bauerle,  but  without  deliberation. 
yon  will  find  the  defendant  guilty  of  murder 
In  the  second  degree,  and  will  assess  his 
punishment  at  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  less  than  10  years.' 
It  had  already  defined  the  meaning  of  delib- 
eration, premeditation,  and  malice  afore- 
thought Defendant  Insists  that  this  In- 
struction Is  misleading  and  should  not  have 
been  given.  It  Is  sufficient  to  say  that  this 
Instruction  has  been  approved  a  score  of 
times  by  this  court,  and  Is  the  settled  law 
of  this  state.  State  v.  Moxley,  115  Mo.  644, 
22  S.  W.  675,  same  as  102  Mo.  874^  14  8. 
W.  968,  16  S.  W.  e66.*' 


The  defendant  contends  that  the  court 
should  have  given  an  instruction  on  man- 
8laugbt»  in  the  fourth  degree.  To  author- 
ize such  an  Instruction  there  must  have 
been  evidence  tending  to  show  that  the  de- 
fendant, in  the  beat  of  passion  Induced  by 
reasonable  provocation,  without  malice  and 
without  premeditation,  shot  and  killed  the 
deceased,  which  the  evidence  in  this  case 
does  not  show;  "and  the  passion  which  will 
reduce  homicide  to  the  grade  of  manslaugh- 
ter is  an  excited  state  of  mind  produced  by 
some  lawful  provocation,  such  as  a  blow  or 
an  assault  of  any  kind  upon  the  person." 
State  V.  Bills,  74  Mo.  207.  In  State  v.  Mc- 
Kenzie,  177  Mo.  699,  76  8.  W.  1015,  It  Is 
said:  "Manslaughter  in  the  fourth  degree, 
under  the  statutes  of  this  state,  is  the 
Intentional  killing  of  a  human  being  in  a 
heat  of  passion  on  a  reasonable  provocation, 
without  malice  and  without  premeditation, 
and  under  circumstances  which  will  not 
render  the  killing  Justifiable  or  excusable 
homicide;  and  as  a  general  rule  It  takes  an 
assault  with  personal  violence,  to  constitute 
such  provocation."  The  same  rule  is  an- 
nounced In  State  v.  Sumpter,  158  Mo.  486, 

65  S.  W.  76;  State  v.  Meadows.  156  Mo.  110, 

66  S.  W.  878;  State  v.  Brovni,  64  Mo.  367; 
State  V.  Diller,  170  Mo.l.  70  S.  W.  139;  State 
V.  Ashcraft,  170  Mo.  409,  70  S.  W.  808;  State 
▼.  Kindred.  148  Mo.  270,  49  S.  W.  845;  State 
V.  Gartrell,  171  Mo.  489.  71  S.  W.  1048.  None 
of  the  authorities  cited  by  defendant  are  to 
the  contrary.  There  was  no  evidence  that  de- 
ceased made  any  remarks  whatever  to  or  in 
thepreeenceof  defendant,  or  that  he  made  any 
assault  upon  him  at  the  time  of  the  homldde. 
and  there  was  therefore  nothing  upon  which 
to  base  an  Instnictlon  for  manslaughter. 

The  Instructions  were  such  as  have  been 
frequently  approved  by  this  court.  They 
covered  every  phase  of  the  case,  and  wpre 
very  fair  to  the  defendant  especially  upon 
tiie  question  of  self-defense.  There  was 
limple  evidence  to  authorize  and  sustain  the 
verdict. 

Our  conclusion  Is  that  the  Judgment  should 
he  affirmed.    It  is  so  ordered.    All  concur. 


STATB  V.  JAMER 

(Supreme  Court  of  Miasonri.  Division  No.  2. 
March  6,  lOOa) 

1,  BTmOtAWr— IWFOBMATTOH— ALUSOATTOIf     OF 

OwNBBSHip  or  Bvamivo. 

An  Information  for  burglaiy,  which  falls 
to  allege  the  ownprshtp  of  the  building  bur- 
glarized. Is  fatally  defective. 

fEd.  Note. — ^PoT  cases  In  point,  see  vol.  8. 
Cent  Dig.  Burglary.  S  66.] 

2.  (JannNAi.  Law  —  Revtew  —  FAituiiK  to 
Cai.1.  Attsrtioh  to  DcTcom  in  Infobma- 
TiON— Effect. 

Though  defendant  appealing  from  a  con- 
viction for  a  felony,  fails  to  call  the  court's 
attention  to  a  defect  in  the  information,  it  Ir 
the  duty  of  the  court  to  review  the  record  and 
adjudge  the  Information  defective,  if  it  Is  so. 
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3.  LABOEKT— EVIDSRCK— iDZnTITT  OF  GOODS— 
QXTESnOIl  FOB  Jdbt. 

On  a  trial  (or  laiMny,  the  prosecutor 
identified  the  goods  in  the  possession  of  defend- 
ant as  the  goods  stolen.  There  was  no  testi- 
mony contradicting  the  Identification.  Held, 
that  the  gnestion  of  the  identity  of  the  goods 
was   for   the  jury. 

[Ed.  Note. — For  cases  in  point,  see  toL  82, 
Owt  Dig.  Larceny,  t  180.] 

4.  Cbikinai.  Law  —  Opinion  Evidbnob  — 
Identity  op  Pbofbbty. 

The  opinion  of  a  witness  as  to  identi- 
ty of  things  is  competent  when  resting  on  facts 
within  the  knowledge  of  the  witness. 

5.  BuBOLABT— Possession  ov  Stolen  Pbop- 

EBTT— PBBSnKPTIONS. 

Where  property  had  been  stolen  by  means 
of  a  burglary,  and  recently  thereafter  the  prop- 
erty is  found  in  the  possession  of  another,  the 
latter  is  presumed  to  be  the  thief  and  to  have 
used  all  means  necessary  to  liave  secnred 
access  to  and  possession  of  such  property,  and. 
If  he  fails  to  account  for  bis  possession  in  a 
manner  consistent  with  his  innocence,  or  to  over- 
come the  presumption  by  direct  or  circumstan- 
tial evidence,  a  verdict  of  guilty  of  larceny  and 
burglary  is  authorized. 

[ESd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Burglary,  §8  104^107.] 

0.  Same— Instbuotions. 

Where,  on  a  trial  for  burglary  and  larceny, 
the  evidence  showed  that  accused  had  in  his 
possession  a  jmrt  of  the  stolen  goods,  that  he 
admitted  having  given  to  another  a  part  of  the 
property  to  sell  at  a  pawnshop,  that  in  the 
pawnshop  such  property  was  found,  and  that 
accused  made  contradictory  statements  as  to 
how  he  obtained  the  goods,  a  charge  on  the  pre- 
sumption arising  from  possession  of  the  stolen 
property  was  authorizea. 

7.  Cbiminai.  Lav  —  Iiipbopeb  Reuabks  or 
Pboseodtino  Attobnxt  —  Review— Excep> 

TIONB— PbBSXBVATION     IN     BlIX    OP    EXCEP- 
TIONS—NECESSITT. 

Improper  remarks  of  the  prosecuting  at- 
torney in  his  argument  to  the  Jury  are  not  re- 
viewable, nnless  preserved  in  the  bill  of  excep- 
tions, though  they  are  assigned  as  a  ground  m 
the  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  8  2929.] 

8.  Sakb— Appeal— HABICI.ES8  Ebbob. 

Where  defendant  testified  and  admitted 
that  he  had  been  in  the  penitentiary,  the  error 
in  permitting  the  state  to  prove,  before  de- 
fendant testified,  that  he  had  been  a  convict, 
was  not  prejudiciaL 

[Ed.  Note. — For  cases  in  point,  see  voL  IB, 
Cent  Dig.  Criminal  Law,    j|  3138,  3139.] 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty ;  Jno.  W.  Wofford,  Judge. 

George  James  was  convicted  of  burglary 
and  larceny,  and  he  appeals.  Affirmed  In 
part,  reversed  In  part 

This  cause  comes  here  upon  appeal  by  tbe 
defendant  from  a  Judgment  of  conviction  In 
the  criminal  court  of  Jackson  county,  for 
burglary  and  larceny.  The  information  upon 
which  this  Judgment  Is  predicated,  omitting 
formal  parts,  was  as  follows:  "Now  comes 
Roland  Hughes,  prosecuting  attorney  for  the 
state  of  Missouri  In  and  for  the  body  of  the 
county  of  Jadcson,  and  upon  the  affidavit 
of  Jacob  Louis,  herewith  attached  and  filed, 
informs  the  court  that  George  James  and 
John  Richards,  whose  Christian  names  in  full 
are  unknown  to  said  prosecuting  attorney, 


late  of  the  county  aforesaid,  on  the  25th 
day  of  March,  19(M,  at  the  county  of  Jade- 
son,  state  of  aforesaid,  did  nnlawfullj, 
feloniously,  and  burglariously  break  Into  and 
enter  a  certain  building,  No^  806  Inde- 
pendence avenue  there  situate,  the  same  be- 
ing a  building  in  which  divers  goods,  wares, 
merchandise  and  valuable  things  were  then 
and  there  kept  for  sale  and  deposited,  with 
the  felonious  Intent  the  said  goods,  wares, 
merchandise  and  valuable  things  In  the  said 
building  then  and  there  being,  tbea  and  there 
unlawfully,  feloniously,  and  burglariously  to 
steal,  take  and  carry  away;  and  16  pairs  of 
shoes  of  the  value  of  thirty-four  dollars,  30 
undershirts  of  the  value  of  nine  dollars,  6 
drawers  of  the  value  of  three  dollars,  9 
'drawers,  elastic  sides,  of  the  value  of  three 
dollars,  two  dozen  -pain  of  80<&s  of  the  value 
of  three  dollars,  three  doeen  handkerchiefs 
of  the  value  of  three  dollars  and  sixty  cents, 
two  striped  shirts  of  the  value  of  one  dollar, 
one  grip  of  the  value  of  one  dollar,  three 
hats  of  the  value  of  six  dollars,  all  in  the 
aggregate  of  the  value  of  sixty-three  and 
^o/ioo  dollars,  of  the  goods  and  property  o( 
Jacob  Louis  In  said  building  then  and  there 
being  found,  did  then  and  there  unlawfully, 
feloniously  and  burglariously  steal,  take  and 
carry  away  against  the  peace  and  dignity  ot 
the  state." 

On  May  25,  1904,  a  severance  was  grantea 
defendant  and  he  was  put  upon  trial  for  tb» 
offense  charged.  We  have  examined  the 
disclosures  of  the  record  and  find  that  the 
testimony  tended  to  prove  substantially  the 
following  state  of  facts:  That  on  the  25th  of 
March,  1904,  the  defendant,  who  is  a  negro, 
resided  with  his  mother  in  Kansas  City. 
That  the  prosecuting  witness,  Jacob  Loula, 
was  the  owner  and  proprietor  of  a  clothing 
store,  situated  at  No.  806  Independence 
avenue,  in  said  dty,  and  that  in  said  store 
various  articles  of  merchandise  were  stored 
and  kept  for  sale.  That  Mr.  Louis  remained 
at  his  store  on  the  evening  of  the  25th  of 
March  till  about  11  or  12  o'clock,  when  he 
locked  the  front  and  back  doors  and  went 
to  his  bedroom,  which  was  over  his  store. 
The  next  morning  Mr.  I>ouiB  discovered  that 
some  one  had  cut  a  hole  in  the  panel  of  the 
back  door,  and  then  removed  the  wooden  bar 
which  fastened  the  door.  There  were  two 
back  doors  to  said  store,  and  in  front  of  this 
one  there  were  some  valises  sitting  on  the 
floor.  These  valises  had  be«i  pushed  back, 
and  the  door  was  wide  open.  On  examining 
his  stock,  Mr.  Louis  discovered  that  16  pairs 
of  shoes,  24  blue  undershirts,  12  pink  under- 
shirts, 6  pairs  of  cream-colored  drawers,  36 
handkerchiefs,  a  suit  case,  4  hats,  some 
so<^s,  and  some  striped  shirts  had  been  stol- 
en. The  aggregate  value  of  said  property 
was  about  $63.40.  The  defendant  bad  often 
been  around  Mr.  Louis'  place  of  business. 
Mr.  Louis  at  once  reported  the  facts  to  the 
police  authorities.  Officer  Phelan,  having 
been  detailed  to  Investigate  the  bnrgUty, 
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arrested  the  defendant  and  John  Rlchardi  i 
the  next  day  at  Sandy    Edwards'    saloon. 
A    new  suit  of    underwear  was    found  on 
defendant,  and   a  new  anlt  of  underwear 
was  found  on  John  Rlcharda,  both  of  which 
were  Identified  by  Mr.  Louis  as  having  been 
stolen    the    night    before — the    undershirt 
was   too  small  for  defendant    All  of  the 
balance  of  the  stolen  property  was  found 
at  the  home  of  defendant's  mother  that  day^ 
except  the  IS  pairs  of  shoes.    To  this  police 
officer  defendant  admitted  that  he  had  given 
one  pair  of  shoes  to  a  man  named  Bishop  to 
sell  to  Levy's  imwnshop.    In  this  pawnshop 
one   pair  of  shoes  was  found,  which  was 
identified  by  Mr.  Louis.    Defendant  told  this 
officer  that  he  got  these  various  articles  from 
John  Richards,  and  afterwards  said  that  he 
bought  them  from  a  white  man.    He  also 
stated  that  be  might  Just  as  well  have  got- 
ten a  wagon  load.   The  defendant's  mother 
testified  that  she  bought  the  clothing  from 
a  white  man,  and  gave  him  $1  and  some- 
thing to  eat    That  she  then  gave  some  of 
the  clothes  to  defendant  and  the  rest  re- 
mained at  her  house  till  the  police  searched 
the  house.    Defendant's  sister  testified  that 
she  saw  a  white  man  leaving  home  just  as 
she  was  returning,  and  that  her  mother  then 
told   her  that  she  had  purchased  a  lot  of 
clothing  from  that  man,  and  had  paid  him 
%1.    In  his  own  behalf   defendant   testified 
that  he  was  In  St  Joseph  at  the  time  of  the 
commission  of  the  alleged  crime,  returning 
to  Kansas  City  the  morning  after  its  commis- 
sion, and  got  the  clothing  from,  his  mother; 
that  be  did  not  steal  any  of  said  property, 
knew  nothing  of  who  stole  It  and  was  not 
even    acquainted   with   John   Richards.    He 
also  testified  that  Police  Officer  Phelan  mis- 
treated him  and  threatened  him,  forcing  him 
to  make  the  alleged  statements  testified  to 
by  said  ofllcer.    The  officer  denied  the  state- 
ments of  defendant  as  to  such  mistreatment. 
At  the  close   of  the   evidence   the  court 
instructed  the  Jury,    and    the   cause    was 
submitted  to  them,  and  they  returned  the 
following  verdict:    "We,  the  Jury,  find  the 
defendant  George  James,  guilty  of  burRlary. 
as  charged  in  the  Information,  and  assess 
his  punishment  at  five  years  In  the  state 
penitentiary.    We,  the  Jury,  also  find  the  de- 
fendant guilty  of  larceny,  as  charged  in  the 
information,    and    assess    his    punishment 
therefor,  in  addition  to  the  punishment  as- 
sessed for  burglary,  at  three  years  In  the 
state  penitentiary.    Edwin  B.  RIchtcr,  Fore- 
man."   The  instructions  complained  of  will 
be  given  due  consideration  during  the  course 
of  the  opinion.    Motions  for  new  trial  and 
in  arrest  of  Judgment  were  timely  filed  and 
by  the  court  taken  up  and  overruled.    Judg- 
ment and    sentence    was  duly  entered    of 
record,  and  from  this  Judgment  defendant  In 
due  time  and  form  prosecuted  his  appeal  to 
this  court  and  the  record  Is  now  before  us 
for  consideration. 


Philip  D.  Clear  and  W.  F.  Rlggs,  for  appel- 
lant The  Attorney  General  and  N.  T.  Gai- 
try,  for  the  State. 


FOX.  J.  (after  stating  the  facts).  At  the 
very  Inception  of  the  consideration  of  the  rec- 
ord In  this  cause  we  find  that  the  Informa- 
tion upon  which  this  Judgment  is  predicated 
falls  to  properly  charge  the  ofFense  of  bur- 
glary In  the  second  degree.  We  have  repro- 
duced such  Infonnatlon,  and  It  Is  apparent 
that  there  Is  an  entire  absence  of  any  charge 
or  allegation  of  ownership  of  the  building. 
In  which  it  Is  charged  the  burglary  was  com- 
mitted. The  charge  Is  that  the  defendant 
did  unlawfully,  feloniously,  and  burglarious- 
ly break  Into  and  enter  a  certain  building 
No.  806  Independence  avenue,  there  situate; 
but  there  is  no  allegation  as  to  the  ownership 
of  the  building,  not  even  an  Intimation  as 
to  who  was  In  possession  of  It  The  owner- 
ship of  the  building  is  an  essential  allegation 
in  charging  the  otTense  of  burglary.  The 
general  rule  as  to  the  necessity  of  this  allega- 
tion la  well  stated  In  6  Cyc.  p.  209,  S  11-  It  Is 
there  said:  "Except  In  so  far  as  the  rule  may 
be  changed  by  statute,  an  indictment  for  bur- 
glary, whethtf  at  common  law  or  under  a 
statute,  must  allege  the  ownership  of  the 
dwelling  house  or  other  building  broken  and 
entered,  if  It  is  known,  or  it  will  be  fatally 
defective,  and  It  must  do  so  accurately,  so 
that  there  will  be  no  variance  between  the 
allegation  and  the  proof.  If  the  ownership 
is  not  known.  It  need  not  be  stated,  but  In 
such  a  case  that  It  Is  not  known  must  be  al- 
leged." This  rule,  as  stated  in  the  text  of 
Law  and  Procedure,  Is  fully  supported  by 
the  appellate  courts  of  many  states — ^Ala- 
bama, California,  C!onnectlcut  Florida,  Iowa, 
Kansas,  Mississippi,  New  York,  and  many 
other  states.  As  to  whether  or  not  the  own- 
ership of  the  building  is  an  essential  allega- 
tion. In  an  Information  or  Indictment  char- 
ging the  offense  of  burglary  In  the  second 
degree.  Is  no  longer  an  open  question  In  this 
state.  In  State  v.  Jones,  168  Mo.  S98,  68 
S.  W.  666,  the  prosecuting  attorney  of  Stod- 
dard county  undertook  to  ch&f ge  the  offense 
of  burglary  under  the  same  section  upon 
which  the  Information  In  the  case  at  bar  Is 
based.  In  the  information  in  that  case  It 
was  charged  that  the  defendant  did  break 
and  enter  the  store  of  the  Drysdale-Ulen 
Hardware  Company,  there  situate;  the  same 
being  a  building  in  which  divers  goods, 
merchandise,  etc.,  were  then  and  there  kept 
for  sale  and  deposited.  The  information  in 
that  case  was  held  fatally  defective  for  the 
reason  that  the  ownership  of  the  building 
was  not  sufficiently  .alleged.  Qantt  J-t 
speaking  for  the  court  in  discussing  the  prop- 
osition, said:  "It  has  always  been  neces- 
sary to  allege  and  prove  the  ownership  of  the 
house  charged  to  have  been  burglarized  and 
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the  ownership  of  tbe  chattels  alleged  to  have 
been  stolen.  2  East  P.  C.  650.  Where  own- 
ership Is  laid  In  a  corporation,  the  fact  of 
the  Incorporation  should  be  alleged,  and  this 
Is  not  affected  bj^  the  fact  that  the  proof  of 
the  existence  of  the  corporation  de  facto  will 
sustain  the  charge.  As  nothing  Is  to  be  left 
to  Intendment,  the  defendant  is  entitled  to 
know  whether  the  state  Intends  to  show  own- 
ership In  a  firm  composed  of  Individuals  or 
In  a  corporation.  In  this  case  he  raised  the 
objection  In  his  motion  In  arrest,  but  It  has 
often  been  ruled  that  he  may  take  advantage 
of  the  defect  In  the  Indictment  In  this  court 
for  the  first  time.  State  v.  Patterson,  159 
Mo.  98,  59  S.  W.  1104;  WTiarton's  Crlm. 
Law,  i§  1828,  1833;  2  Russell  on  Crimes,  p. 
100;  Wallace  v.  People,  63  Dl.  451;  1  Bish- 
op's Crlm.  Prac.  ^d  Ed.)  (  682;  State  v. 
Mead,  27  Vt.  722;  Cohen  v.  People,  6  Par- 
ker, Cr.  R.  330;  2  Archbald's  Crlm.  PI.  369; 
White  v.  State,  24  Tex.  App.  231,  5  S.  W, 
857,  5  Am.  St  Rep.  879;  Thurmond  v.  State, 
30  Tex.  App.  539,  17  8.  W.  1098;  McCowan 
V.  State,  58  Ark.  17,  22  S.  W.  955.  There 
arc  cases  to  the  contrary  in  other  states,  but 
In  the  absence  of  a  statute  we  are  relegated 
to  the  common  law,  and  we  bold  the  Infor- 
mation bad,  In  substance,  In  falling  to  allege 
the  names  of  the  copartners,  If  the  Drysdale- 
Ulen  Hardware  Company  was  a  firm,  and,  If 
a  corporation,  In  not  alleging  It  was  a  corpo- 
ration." The  rule  announced  In  the  case  last 
cited  was  expressly  approved  and  followed 
In  State  v.  Homed.  178  Mo.  59,  76  S.  W.  953. 
While  this  defect  In  the  Information,  appli- 
cable alone  to  the  charge  of  burglary,  was 
not  called  to  our  attention  by  counsel  for 
appellant,  yet  It  Is  the  duty  of  the  court  to 
review  the  record  and.  If  the  Judgment  is 
erroneous,  to  so  state.  It  follows  from  what 
has  been  heretofore  stated,  based  upon  the 
authorities  cited,  that  the  Information,  In  so 
far  as  It  applies  to  the  charge  of  burglary.  Is 
fatally  defective  and  will  not  support  the  Judg- 
ment inflicting  the  punishment  upon  defend- 
ant for  the  commission  of  that  offense.  In 
this  cause,  however,  there  Is  embraced  a  prop- 
er charge  of  the  commission  of  the  offense 
by  the  defendant  of  grand  larceny,  hence  we 
ore  led  to  the  consideration  of  the  com- 
plaints of  appellant  occurring  upon  the  trial. 
It  is  Insisted  by  appellant  that  there  was 
no  proper  or  sufficient  Identification  of  the 
goods  In  the  possession  of  the  defendant  as 
being  the  goods  which  were  stolen  from  Ja- 
<>ob  Ix>uls.  It  Is  sufficient  to  say,  upon  thin 
proposition,  that  the  prosecuting  witness,  Ja- 
cob Louis,  Identified  the  goods  which  were 
found  In  the  possession  of  the  defendant  as 
his  property.  There  Is  no  testimony  contra- 
dicting bis  identification.  He  was  fully 
cross-examined  upon  the  question  of  the 
Identity  of  the  goods,  and  In  whatever  par- 
ticular his  examination  in  chief  Is  weakened 
by  the  cross-examination  was  entirely  a  mat- 
ter for  the  Jury,  and  the  testimony  ui>on  the 
question  of  Identity  of  the  goods  in  the  pos- 


session of  the  defendant  was  ample  to  author- 
ize the  court  to  submit  that  question  to  the 
Juix  The  opinion  or  belief  of  witnesses  as 
to  identity  of  persons  or  things,  when  such 
opinion  or  belief  rests  upon  facts  within  the 
witness'  own  knowledge,  is  competent  evi- 
dence, although  the  witness  will  not  testify 
positively  to  such  Identity,  and  testimony  of 
this  character  Is,  at  least,  a  sufficient  founda- 
tion for  the  submission  of  the  question  to 
the  Jury  and  allow  them  to  finally  determine 
the  ultimate  fact  as  to  whether  or  not  the 
goods  found  in  the  possession  of  the  de- 
fendant were  In  fact  the  goods  stolen  from 
the  prosecuting  witness.  State  v.  Cuchen- 
berry,  167  Mo.  168,  56  S.  W.  737;  State  v. 
Howard,  118  Mo.  127,  24  S.  W.  41;  State  v. 
Hopklrk,  84  Mo.  278;  State  v.  Babb,  76  Mo. 
501.  While  the  testimony  of  the  prosecuting 
witness  Identifying  the  goods  was  sufficient 
to  authorize  the  submission  of  the  question 
to  the  Jury  as  to  whether  or  not  the  goods 
referred  to  by  him  were  in  fact  the  goods 
stolen  from  him,  it  by  no  means  follows  that 
the  Jury  must  accept  his  testimony  as  to 
Identification  as  conclusive  evidence  that 
they  were  the  goods  stolen  from  the  prose- 
cuting witness,  but  they  simply  hear  the 
testimony  and  then,  upon  their  final  con- 
sideration, determine  for  themselves  as  to 
whether  the  testimony  upon  the  Identifica- 
tion of  the  goods  was  sufficient  to  authorize 
them  to  find  the  ultimate  fact  that  the  goods 
found  in  the  possession  of  the  defendant  were 
In  fact  the  goods  stolen  from  the  prosecuting 
witness,  Jacob  Louis. 

2.  It  is  insisted  that  the  court  committed 
error  in  giving  instruction  No.  3,  which  was 
as  follows:  "Where  property  has  been  stol- 
en, by  means  of  a  burglary,  proven  beyond 
a  reasonable  doubt,  aud  recently  thereafter 
the  same  property,  or  any  part  thereof,  la 
found  in  the  possession  of  another,  sucdi 
person.  In  whose  possession  the  same  is 
found.  Is  presumed  to  be  the  thief  who  stole 
the  same,  and  is  also  presumed  to  have  used 
all  means  necessary  to  have  secured  access 
to  and  possession  of  such  pr<^>erty,  and  if 
he  falls  to  account  for  his  possession  of  such 
property  in  a  manuer  consistent  with  his 
innocence,  or  unless  such  presumption  be 
overcome  by  direct  evidence,  or  by  the  at- 
tending circumstances,  or  t>y  the  cliaracter 
and  habits  of  life  of  the  possessor,  or  other- 
wise, then  this  presumption  that  the  person 
In  whose  possession  such  property  is  found 
Is  the  thief,  and  used  all  means  necessary 
to  secure  such  property,  becomes  evidence 
against  him,  so  that  unless  such  possession 
be  explained  or  the  presumption  arising 
therefrom  be  overcome  by  evidence  as 
aforesaid,  to  your  satisfaction,  then  from 
such  possession  of  property  recently  stolen 
you  are  authorized  to  presume  audi  person 
guilty  of  both  the  larceny  and  the  burglaiy." 
Instructions  embracing  the  same  principle, 
and  substantially  in  form  with  the  one  here 
complained  of,  have  frequently  met  the  ap- 
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proTal  of  flila  court  (Stnte  ▼.  Oweni,  79  Mo. 
619;  State  v.  Barker,  64  Mo.  282;  State  v. 
Sidney,  74  Mo.  891),  while  In  the  cases  of 
State  V.  Drew,  179  Mo.  815,  78  S.  W.  B94, 
and  State  ▼.  Belcher,  136  Mo.  186,  87  S.  W. 
SOO,  this  court  held  that  an  Instruction  siml- 
lar  to  the  one  In  the  case  at  bar  should  not 
have  been  given.  However,  It  will  be  ob- 
served that  such  ruling  was  based  upon  the 
reason  that  the  testimony  was  Insufficient 
upon  which  to  predicate  It.  The  rule  of  law, 
respecting  presumption  arising  from  recent 
possession  of  stolen  property,  was  fully 
recognized  In  those  cases.  Hence  we  take 
It  that  appellant's  complaint  as  to  this  In- 
struction Is  not  directed  to  the  form  of  tiie 
Instruction,  but  rather  to  the  fact,  as  con- 
tended by  him,  that  there  was  not  sufficient 
testimony  upon  which  to  predicate  It  We 
have  carefully  considered  the  disclosures  of 
tbe  record,  and  have  reached  the  conclusion : 
First,  that  the  Instruction  was  a  proper  one ; 
secondly,  that  there  was  ample  testimony 
upon  which  to  base  It.  In  determining  the 
propriety  of  this  Instruction  we  are  not  con- 
fined to  the  mere  fact  that  defendant  bad 
in  his  possession  a  new  suit  of  underwear, 
which  was  only  a  part  of  the  goods  identi- 
fied, which  were  stolen  from  the  prosecuting 
witness;  but  It  was  clearly  proper  and  high- 
ly important  to  take  Into  consideration  such 
possession  In  connection  with  any  other 
circumstances  which  tended  to  show  the  un- 
lawful possession,  and  that  tiie  defendant 
had  wrongfully  obtained  such  goods.  In 
State  V.  Barker,  64  Mo.  282,  it  was  said  -by 
this  court:  "The  possession  of  a  part  of  the 
stolen  goods  of  the  smallest  value,  in  con- 
nection with  other  circumstances,  migbt 
clearly  fix  the  guilt  of  stealing  all  the  goods 
apon  the  defendant."  To  the  same  effect 
Is  State  V.  Davis,  78  Mo.  188,  where  it  was 
said  that  "only  a  portion  of  tbe  goods  stolen 
was  found  In  the  possession  of  the  defend- 
ant; but  this  fact,  In  connection  with  other 
concurring  circumstances,  was  sufficient  to 
warrant  the  Jury  in  finding  him  guilty  of 
stealing  them  all."  We  have  In  this  case, 
in  addition  to  the  possession  of  a  part  of  the 
stolen  goods,  the  admissions  of  the  defendant  to 
the  police  officer  that  he  had  given  one  pair 
of  shoes  to  a  man  named  Bishop  to  sell  to 
Levy's  pawnshop,  and  the  truth  of  the  ad- 
mission is  emphasised  by  the  fact  that  in 
this  pawnshop  one  pair  of  shoes  was  found, 
which  was  Identified  by  the  prosecuting  wit- 
ness, Mr.  Louis.  In  addition  to  this  tbe  de- 
fendant made  contradictory  statements  in 
respect  to  the  manner  of  obtaining  the  goods 
and  from  whom  they  were  obtained.  He 
first  stated  that  he  had  gotten  them  from 
.Tohn  Richards,  and  afterwards  said  he 
bought  them  from  a  white  man,  and  finally 
stated,  tai  the  conversation  with  the  police 
officer,'  that  he  might  just  as  well  have  got- 
ten a  wagon  load.  Confronted  with  this 
state  of  facts.  It  is  too  dear  for  discusision 
thflt    the   testimony    was    amply    sufficient 


upon  which  to  predicate  Instruction  No.  8, 
and  the  court  committed  no  error  in  giving 
that  instruction.  The  cases  to  which  our  at- 
tention is  specially  directed  by  counsel  for 
appellant  (State  v.  Warford,  106  Mo.  65, 
16  8.  W.  886,  27  Am.  St.  Rep.  322;  State  v. 
Belcher,  186  Mo.  186,  37  S.  W.  800;  and 
State  V.  Drew,  179  Mo.  315,  78  S.  W.  694,  101 
Am.  St.  Rep.  474)  are  not  parallel  cases,  and 
a  careful  analysis  of  them  demonstrates  that 
they  afford  no  support  to  the  contention  upon 
this  proposition  urged  by  counsel  for  appel- 
lant. 

8.  Complaint  is  made  to  tbe  remarks  of 
the  prosecuting  attorney  to  the  Jury  In  the 
discussion  of  this  cause.  It  will  suffice  to 
say  to  this  assignment  of  error  that  the  al- 
leged improper  remarks  of  the  prosecuting 
attorney  during  his  argument  to  the  Jury 
are  not  preserved  in  the  bill  of  exceptions, 
hence  are  not  subject  to  review  by  this  court 
The  mere  assignment  of  such  remarks  as 
one  of  the  grounds  in  the  motion  for  new 
trial  Is  not  sufficient  to  preserve  such  matter 
for  review.  State  v.  Latimer,  116  Mo.  524, 
22  8.  W.  804;  State  v.  Welsor,  117  Mo.  583, 

21  S.  W.  443;  State  v.  Steen,  115  Mo.  474, 

22  S.  W.  461. 

4.  Finally,  it  Is  contended  by  appellant 
that  the  unfair  and  Improper  question  pro- 
pounded to  Mrs.  James  as  to  whether  or 
not  tbe  defendant  had  been  In  the  peni- 
tentiary, before  the  defendant  bad  testified 
In  the  cause,  constitutes  error  on  the  part 
of  the  trial  court.  It  cannot  be  denied  that, 
until  the  defendant  testified  as  a  witness, 
this  was  an  Improper  question,  and  the 
prosecuting  attorney  should  not  have  pro- 
pounded it  However,  as  the  defendant 
subsequently  testified  and  admitted  that  he 
had  been  in  the  penitentiary,  we  are  unable 
to  conceive  how  tbe  mere  asking  of  that  im- 
proper question  could  have  possibly  done 
him  any  injury  in  the  trial  of  this  cause. 

The  judgment  in  this  cause  is  an  entirety, 
and  consists  of  a  sentence  by  the  court  of  tbe 
defendant  to  imprisonment  in  the  penitentia- 
ry for  the  term  fixed  by  the  Jury  for  both  bur- 
glary and  larceny.  As  before  stated,  this  judg- 
ment Is  erroneous.  The  conviction  of  the 
defendant  for  grand  larceny,  which  was  em- 
braced in  the  information,  was  proper,  and 
the  judgment  should  have  been  only  a  sen- 
tence for  three  years  In  the  penitentiary,  as 
assessed  by  the  jury  for  that  offense.  It  Is 
manifest  that  the  error  In  this  judgment  Is 
as  to  the  length  of  time  defendant  was  sen- 
tenced to  the  penitentiary.  Hence  this  Judg- 
ment should  not  be  set  aside  or  reversed 
for  such  error. 

It  is  expressly  provided  by  section  2720, 
Rev.  St.  1899,  that  a  judgment  should  not  be 
reversed  or  set  aside  by  the  Supreme  Court, 
for  the  reason  that  the  judgment  by  virtue 
of  whid)  such  person  is  convicted  or  from 
which  he  has  prosecuted  an  appeal  or  writ 
of  error  was  erroneous  as  to  the  time  or 
place  of  imprisonment;  but  in  such  case  it 
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shall  be  the  duty  of  the  court  or  officer  hear- 
ing such  to  sentence  such  person  to  the  prop- 
er place  of  confinement,  and  for  the  correct 
length  of  time  from  and  after  the  date  of 
the  original  sentence.  Proceeding  to  per- 
form this  duty  as  required  by  section  2720, 
supra.  It  la  ordered  and  adjudged  by  the 
court  that  the  defendant,  George  James,  be 
confined  in  the  penitentiary  of  this  state  for 
a  term  of  three  years,  and  that  the  sheriff 
of  Jackson  county,  Mo.,  or  other  oflElcer  hav- 
ing such  prisoner  legally  In  charge,  shall, 
with  all  convenient  speed,  convey  such  de- 
fendant to  the  state  penitentiary  of  the  state 
of  Missouri  and  deliver  him  to  the  warden 
thereof,  there  to  be  imprisoned  for  the  period 
of  three  years.    All  concur. 


STATE]  T.  McOARTBB. 

(Supreme  Court  of  Missonrl,  Division  No.  Z 
March  6,  1906.) 

1.  CsiiniiAX.   liAW— Appbai/— Tmai   Couxt's 
DISCBXTION — Chanob  or  Vbnux. 

Where  the  evidence  on  an  application  for 
a  change  of  venae  is  conflicting,  the  action 
of  the  trial  court  will  not  be  disturbed  on  ai>- 
peal,  in  the  absence  of  some  fact  indicating 
an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  voL  IS* 
Cent.  Dig.  Criminal  Law,  g  3044.] 

2.  JuDGEB— Qualification— Btatutbs. 

Rev.  St.  1899,  {  2597,  provides  that  if, 
in  any  criminal  case,  the  Jnd^  l>e  incompetent 
to  sit,  he  shall  request  the  judge  of  some  other 
circuit  court  to  try  the  cause  and  it  shall  be 
the  duty  of  the  latter  judge  to  appear,  etc. 
Held,  that  a  Judge  called  in  to  try  a.  criminal 
case  was  not  disciualified  to  sit  merely  because 
he  had  no  authority  to  try  criminal  cases  In  the 
circuit  court  in  which  he  presided. 

3.  JuBT— SKUXJTioit    or    JuBOBS— Objkction 

TO    JtJBOB. 

'  Challenges  to  jurors  for  cause  must  be 
specifically     stated. 

[Ed.  Note. — For  cases  in  point,  see  voL  81, 
Cent  Dig.  Jury,  8  559.] 

4.  Sams— CmrpKTEKCT  or  Jttbob. 

Where  a  jfuror's  opinion  of  the  case  had 
been  formed  from  newspaper  reports,  but  he 
stated  that  he  could  try  the  case  fairly,  he 
was  qualified. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81. 
Cent.  Dig.  Jury,  {{  461-479.] 

6.   INDICTMEITT  — Loss  — SX7PPI.TIRa  L08T  In- 
DICmKRT. 

A  court  in  which  an  Indictment  has  been 
found,  when  the  indictment  has  been  lost  or 
destroyed,  may  allow  a  paper  proved  to  be  a  copy 
to  be  filed  as  the  indictment,  provided  it  appears 
from  the  record  or  from  testimony  that  the 
indictment  was  returned  into  court  and  filed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {  78.] 

6.  CBiinKAL    Law— Appbai/— Review  —  Bnx 

OF  Exceptions. 

Argument  of  counsel  cannot  be  reviewed, 
where  not  preserved  in  the  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  {  ^29.] 

7.  Save — Instbuctionb— Faildbe  to  Object. 

The  failure  of  the  trial  court  to  Instruct 
on  all  the  law  in  the  case  Is  no  ground  for 
reversal,  unless  appellant  objected  at  the  time 
the  instructions  were  given,  pointing  out  the 


alleged  deficiency,   and  unless  he  excepted  on 
refusal  to  instruct. 

[Ed.  Note. — For  cases  in  point,  see  toL  IS, 
Cent.  Dig.  Crhnhial  Law,  H  2646,  2668.] 

8.  Homicide— Sem-Dkfensb—Instbuctioiib. 

On  a  prosecution  for  murder,  it  appeared 
that  deceased,  at  the  time  of  the  UUing,  waa 
accompanied  by  his  uncle,  and  there  was  evi- 
dence tending  to  show  a  conversation  between 
them  before  the  killing  showing  a  design  against 
defendant  The  court  instructed  that  defend- 
ant, if  he  had  reasonable  cause  to  apprehend 
a  design  on  the  part  of  deceased  to  take  bis 
life,  and  that  to  avert  such  danger  he  shot  he 
should  be  acquitted  on  the  ground  of  self-de- 
fense, and  in  another  instruction  stated  that  any 
threats  made  by  either  the  deceased  or  his  uncle 
against  defendant  should  be  considered  in  ar- 
riving at  a  verdict  Held,  that  the  iDstmctiona 
were  not  erroneous  on  the  theory  that  tliey  did 
not  embrace  the  right  of  defendant  to  defend 
against  both  deceased  and  his  uncle. 

9.  SaUE— MUBDEB    TN   THE   FiBST   DEQBEE. 

On  a  prosecution  for  murder,  the  court 
instructed  that  if  defendant  shot  deceased,  and 
at  the  time  or  before  the  shot  was  fired  defend- 
ant had  formed  the  willful,  premeditated,  and 
deliberate  design  or  purpose  to  take  the  life 
of  deceased,  and  that  the  shot  was  fired  in 
furtherance  of  the  purpose  and  without  any 
justifiable  cause  or  legal  excuse,  defendant 
should  be  found  guilty  of  murder  in  the  first 
degree.  Held,  that  the  instruction  properly  pre- 
sented the  law. 

Appeal  from  Circuit  Court,  St  Francois 
County ;  Samuel  Davis,  Special  Judge. 

O.  P.  McCarver  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    AlBrmed. 

W.  S.  Anthony,  J.  A.  Abemathy,  and  Jasper 
N.  Burks,  for  appellant  The  Attorney  Gen- 
eral and  N.  T.  Gentry,  for  the  Statew 

BURGESS,  P.  J.  On  November  16, 1903,  O. 
P.  McCarver  wa6  indicted  by  the  grand  jury 
of  St  Francois  county  for  murder  in  the  first 
degree  for  having,  at  said  county,  on  the  14th 
day  of  November,  1903,  shot  and  killed  with 
a  pistol,  one  Harry  Lett  Thereafter,  at  the 
August  term,  1904,  of  said  court,  defendant 
was  put  upon  his  trial  before  the  court  and 
jury,  found  guilty  of  the  ottense  charged,  and 
his  punishment  assessed  at  death.  Defend- 
ant's motions  for  new  trial  and  In  arrest  hav- 
ing l>een  overruled,  he  appeals. 

After  defendant's  arraignment  and  his  plea 
of  not  guilty  were  entered  of  record,  he  made 
application  for  a  change  of  venue  of  said 
cause  on  account  of  the  prejudice  of  the 
Judge  of  the  St  Francois  county  circuit  conrt 
against  blm.  The  application  was  sostained, 
and  Hon.  Samuel  Davis,  judge  of  the  Fif- 
teenth circuit,  was  called  in  by  the  Judge  of 
the  St  I'rancols  circuit  court  to  try  the  caset 
After  a  itanel  of  40  men  had  been  qualified 
to  sit  as  jurors  upon  the  trial  of  the  cause, 
the  court  discharged  them  all  on  account  of 
alleged  lalsconduct  of  which  he  became  satis- 
fled.  At  the  same  term,  however,  another 
panel  of  40  qualified  Jurors  were  summoned, 
from  which  12  were  selected  to  act  as  jncorfl 
upon  the  trial  of  the  case,  which  waa  thus 
entered  upon.  The  result  was  a  mlstrlaL 
Defendant  was  again  put  upon  hia  trial  at 
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the  AngoBt  term,  1904,  of  said  conrt  and,  aa 
before  8tat«d,  found  guilty  of  murder  In  tbe 
first  defnree  aa  charged  In  the  indlctmoit. 
The  homicide  was  committed  at  Farmington, 
in  a  saloon  of  Which  Bentley  ft  Ryan  were 
proprietors,  about  10  o'cloclc  on  Saturday 
evening,  November  14,  1908.  Until  a  short 
time  prior  to  the  shooting,  deceased  had  l>een 
employed  In  said  saloon.  Defendant,  at  the 
time  of  the  difficulty,  was  the  proprietor  of 
another  miioon  in  said  town.  A  few  minutes 
before  the  shooting  occurred,  deceased  came 
into  the  saloon  with  a  pitcher  of  water  which 
be  set  down  behind  the  bar.  Tbe  saloon 
faced  south,  and  tbe  bar,  whldi  was  20  feet 
long,  was  on  the  east  side.  At  the  end  of  the 
bar  was  an  ice  chest,  and  bebind  that  was 
the  side  or  east  door.  After  the  deceased 
had  put  the  pitcher  of  water  behind  the  bar, 
be  walked  around  the  bar  and  out  the  front 
door.  After  he  went  out  defendant  said, 
"Harry  (meaning  deceased)  is  a  good  boy, 
bat  he  has  a  brother  that  is  a  Qod  damn  son 
of  a  bitch."  After  walking  a  short  distance 
on  the  street  deceased  met  his  uncle  Leo  Liett, 
and  invited  him  to  go  and  take  a  cigar  with 
him.  Deceased  and  his  uncle  then  turned 
and  walked  back  to  the  Bentley  ft  Ryan  sa- 
loon, deceased  having  l>een  absent  about  10 
minutes.  Leo  Lett  and  deceased  walked  in 
the  front  door,  passed  by  defendant  and  his 
friends,  and  on  to  the  extreme  other  aid  of 
the  bar,  and  deceased  called  for  and  purchas- 
ed a  cigar  for  blmself  and  one  for  his  uncle. 
Defendant  then  invited  all  present  to  take  a 
drink  with  him;  some  did  so,  but  deceased 
and  his  uncle  declined  with  thanks  the  uncle 
saying  that  he  had  }ust  had  a  cigar  with 
Harry.  Defendant  said,  "You  think  you  are 
too  damn  good  to  drink  with  me."  Defend- 
ant made  the  remark  again,  and  added  there- 
to, "Barry,  you  are  a  God  damn  son  of  a 
bitch."  Deceased  replied,  "I  am  no  more  of 
a  son  of  a  bitch  than  you  are."  Defendant 
then  applied  a  vile  epithet  to  deceased  which 
is  too  vulgar  to  be  r^roduced.  To  which  de- 
ceased retorted,  "Same  to  yon."  At  the  time 
of  using  these  words  defendant  stepped  up 
towards  deceased,  drew  his  pistol,  and  shot 
deceased  In  the  neck.  Deceased  had  turned 
and  was  then  facing  defendant,  with  a  light- 
ed cigar  in  his  hand,  and  his  left  elbow  lean- 
ing on  the  bar.  The  state's  evidence  differed 
as  to  the  position  of  his  right  hand,  some  of 
tbe  witnesses  saying  that  the  cigar  was  in 
his  right  hand,  and  otbers  saying  that  his 
right  hand  was  hanging  down  by  bla  side. 
Deceased  and  defendant  were  10  or  12  feet 
apart,  and  facing  each  other.  Just  prior  to 
tbe  firing  of  the  pistol,  deceased's  uncle  (Leo 
Lett)  stepped  up  and  said  to  deceased, 
"Harry,  let's  go  home,  don't  have  any  trouble." 
Some  of  the  witnesses  testlQed  that  after  the 
shooting,  defendant  walked  out  the  front  door 
and  said,  "I  don't  allow  no  man  to  call  me 
a  •  *  *  (repeating  tbe  same  epithet  ap- 
plied by  him  to  deceased)  without  I  kill 
him."    As  soon  as  tbe  shot  was  fired,  deceas- 


ed fell  to  tbe  floor,  and  the  bartender  and 
Duke  Powell  took  oft  his  coat  and  overcoat, 
and  placed  him  on  a  cot  While  examining 
these  coats,  and  while  taking  otT  his  pants, 
no  weapons  of  <  any  kind  were  found  on  de- 
ceased. A  physician.  Dr.  Fleming,  was  call- 
ed who,  after  making  an  examination  of  de- 
ceased's wound  in  the  saloon,  had  him  taken 
to  the  Baptist  Sanitarium,  where  he  died  the 
next  day  (Sunday)  at  five  p.  m.  as  a  result 
of  this  gunshot  wound. 

The  defendant's  evidence  tended  to  prove 
that  defendant  and  deceased  were  both  drink- 
ing at  Bentfey  ft  Ryan's  saloon,  and  that  de- 
ceased left  the  saloon  after  bringing  a  pitcher 
of  water,  and  was  gone  perhaps  half  an  hour. 
That  George  Gordon  heard  deceased  and  Leo 
Lett  talking  out  in  front  of  the  saloon,  at 
which  time  deceased  asked  Leo  if  he  got  it 
and  Leo  replied,  "Tea,  and  a  damn  good  one 
too."  Deceased  then  asked  his  unde  to 
stand  behind  him,  and  they  would  go  in,  and 
he  would  do  the  rest  That  deceased  pointed 
out  defendant  through  the  glass  window  and 
said,  "He  is  in  there,  setting  them  up."  That 
at  that  time  defendant  and  several  others 
were  standing  at  the  bar  near  the  front  end 
of  the  saloon.  Another  witness,  Jesse  Biggs, 
who  claimed  to  hear  this  conversation,  said 
that  deceased  asked  Leo  if  he  got  that  pistol, 
to  which  Leo  replied,  "Yes,  and  a  damn  good 
one  too."  Deceased  then  said  "There  be  is 
in  the  saloon;  he  is  pretty  drunk  now,  and 
now  will,  be  our  time  to  get  him."  That  de- 
ceased and  bis  unde  walked  by  the  other 
persons  standing  at  the  bar,  called  for,  and 
lighted  their  cigars.  Defendant  then  told 
the  bartender  to  give  them  a  drink,  but  the 
bartender  shook  his  head.  That  defendant 
again  Invited  them  to  drink,  but  Leo  Lett  de- 
clined, saying,  "I  have  Just  had  a  cigar  with 
Harry."  That  deceased  said,  "No,  God  damn 
you,  I  am  not  going  to  drink  with  you,  you 
have  been  acting  a  God  damn  fool  around 
here  ail  night"  That  Leo  Lett  tried  to  slip 
a  pistol  into  the  right  hand  of  deceased  at 
that  time,  and  Arthur  Bodell  called  out 
"Look,  Pink  (defendant),  Lett  has  got  a  gun." 
Defendant  fired  one  shot  and  Leo  Lett  ran 
bebind  the  ice  chest  with  a  pistol  In  his  right 
hand.  That  at  the  time  of  the  shooting,  de- 
ceased was  standing  with  a  cigar  in  his  left 
hand,  his  left  arm  resting  on  the  bar,  and 
his  right  arm  In  his  front  pants  pocket  De- 
fendant's evidence  further  showed  that  prior 
to  this  night  deceased  and  defendant  had 
some  trouble  over  a  horse  and  also  over  a 
woman.  A  number  of  witnesses  testified  to 
threats  made  by  deceased  against  the  life  of 
defendant ;  and  some  of  the  threats  were  com- 
municated to  defendant  and  others  were  not 
Defendant  admitted  the  shooting,  but  claimed 
that  he  did  it  in  self-defense.  He  also  ad- 
mitted that  just  prior  to  tbe  shooting  he 
used  all  of  the  rough  language  towards  de- 
ceased, as  detailed  by  the  state's  witnesses. 
Defendant  testified  that  he  saw  the  pistol, 
which  Leo  Lett  tried  to  hand  to  deceased. 
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and  tbat  he  then  thought  he  did  hand  It  to 
deceased.  That  after  the  shooting  he  saw 
Leo  Lett  with  the  pistol  in  his  hand,  as  Lett 
walked  away  behind  the  Ice  chest.  Defend- 
ant further  testrfled  tbat  he  heard  many  of 
the  threats  which  deceased  made  against  him, 
which  were  communicated  to  him  prior  to  the 
final  difficulty. 

In  rebuttal,  the  state's  evidence  tended  to 
show  that  one  of  defendant's  main  witnesses, 
George  Oordon,  was  not  In  Farmington  on 
that  night,  but  that  be  attended  a  shooting 
contest  at  the  home  of  James  Field,  some  20 
miles  away,  and  remained  at  Sifr.  Field's  all 
that  afternoon  and  imtll  the  next  (Sunday) 
morning.  The  state's  evidence  further  tend- 
ed to  show  that  it  was  impossible  for  defend- 
ant's witnesses,  Jesse  Biggs,  George  Gordcm, 
and  others  to  have  eeea  what  occurred  in 
the  saloon,  as  said  witnesses  were  outside 
on  the  sidewalk,  and  the  window  curtains 
were  raised,  the  curtains  working  from  be- 
low. The  defoidant  read  to  the  Jury  the 
deposition  of  one  Arthur  Bodell,  which  cor- 
roborated defendant  In  many  particulars; 
but  Bodell  was  contradicted  by  his  testimony 
before  the  coroner.  Defendant  then  offered 
some  witnesses  who  testified  that  the  cur- 
tains were  raised  that  night,  but  not  raised 
till  after  the  shooting,  and  that  the  witness 
Gordon  was  In  Farmington  that  night.  Then 
the  state'  Introduced  a  number  of  witnesses 
who  testified  to  the  bad  character  and  repu- 
tation of  defendant's  witnesses,  who  had  tes- 
tified to  seeing  George  Gordon  in  Farmington 
the  night  of  the  shooting.  Lydia  Jacobs  and 
LInnle  Moore,  two  of  defendant's  witnesses, 
were  shown  to  be  of  bad  moral  character. 

The  court,  over  the  objection  and  exception 
of  defendant,  Instructed  the  Jury  as  follows : 

"(1)  The  court  Instructs  the  Jury  that  If  you 
believe  from  the  evidence  In  this  case  that 
the  defendant  O.  P.  McCarver,  at  the  county 
of  St.  Francois,  state  of  Missouri,  at  any  time 
prior  to  the  leth  day  of  November,  1903,  will- 
fully, deliberately,  premedltatedly,  and  with 
malice  aforethought,  shot  with  a  pistol  and 
by  such  shooting  wounded  Harry  Lett,  and 
that  within  a  year  and  a  day  thereafter  and 
before  the  16th  day  of  November,  1903,  said 
Harry  Lett,  at  the  county  of  St.  Francois 
aforesaid,  died  In  consequence  of  such  shoot- 
ing and  wounding,  you  will  find  the  defend- 
ant guilty  of  murder  in  the  first  degree. 

"(2)  If  you  believe  from  the  evidence  that 
the  defendant,  O.  P.  McCarver.  in  the  county 
of  St.  Francois,  state  of  Missouri,  at  any  time 
prior  to  the  16th  day  of  November,  1903,  will- 
fully, premedltatedly,  and  of  his  malice  afore- 
thought but  not  deliberately,  shot  and  wound- 
ed Harry  Lett,  and  that  within  a  year  and  a 
day  thereafter  and  before  the  16th  day  of 
November,  1903,  the  said  Harry  Lett,  at  the 
county  of  St.  Francois,  aforesaid,  died  In  con- 
sequence of  said  shooting  and  wounding,  then 
It  win  be  your  duty  to  find  the  defendant 
guilty  of  murder  In  the  second  degree. 

"(8)  The  court  instructs  the  jury  that,  as 


used  In  these  instructions,  the  term  'wtllfully* 
means  Intentionally ;  that  is,  not  accidentally. 
'Deliberately'  means  in  a  cool  state  of  the 
blood.  It  does  not  mean,  brooded  over  or 
reflected  upon  for  a  week  or  a  day  or  aa 
hour ;  but  it  means  a  conscious  purpoee  to  kill, 
formed  in  a  cool  state  of  the  blood,  and  not 
under  a  violent  passion,  suddenly  aroused  by 
some  real  or  supposed  grievance.  'Premedl- 
tatedly' means  thought  of  beforehand  for  any 
length  of  time,  however  short  'Malice,'  in 
Its  legal  sense,  does  not  mean  mere  i>plte  or 
111  will,  as  ordinarily  understood,  but  means 
the  Intentional  doing  of  a  wrongful  act  that 
condition  of  mind  which  prompts  one  person 
to  take  the  life  of  another  without  Just  cause 
or  justification;  and  It  signifies  a  state  of 
disposition  which  shows  a  heart  regardless 
of  social  duty  and  fatally  bent  on  mtscbi^. 
'Malice  aforethought'  means  with  malice  and 
premeditation. 

"(4)  You  are  further  instructed  that  he 
who  willfully,  that  Is,  Intantlonally,  nses  upon 
another  at  some  vital  point  a  deadly  weapon, 
must  in  the  absence  of  qualifying  facts,  be 
presumed  to  know  that  the  etFect  is  Ukely  to 
produce  death,  and  knowing  this,  must  be 
presumed  to  Intend  death,  which  is  the  prob- 
able consequence  of  such  an  act  and  if  such 
deadly  weapon  Is  used  without  just  cause  or 
provocation  he  must  be  presumed  to  do  it 
wickedly  and  from  a  bad  heart  and  If  the 
jury  believes  from  the  evidence  that  the  de- 
fendant O.  P.  McCarver  shot  and  killed  Har- 
ry Lett,  as  charged,  and  tbat  at  the  time  or 
before  the  shot  was  fired,  the  defendant  had 
formed  In  his  mind  the  willful,  premeditated, 
and  deliberate  design  or  purpose  to  take  the 
life  of  the  deceased,  and  that  the  shot  was 
fired  In  furtherance  of  that  design  or  pur- 
pose and  without  any  justifiable  cause  or  legal 
excuse  therefor  as  explained  in  these  Instruc- 
tions, then  the  jury  should  find  the  defendant 
guilty  of  murder  in  the  first  degree. 

"(5)  Upon  the  question  of  self-defense  the 
court  Instructs  the  jury  that  If  at  the  time 
defendant  shot  Harry  Lett  ha,  the  defendant 
had  reasonable  cause  to  apprehend  a  design 
on  the  part  of  Harry  Lett  to  take  his  life, 
or  to  do  him  some  great  personal  Injury,  and 
that  there  was  reasonable  cause  for  him  to 
apprehend  Immediate  danger  of  such  design 
being  accomplished,  and  that  to  avert  such 
apprehended  danger  he  shot  and  that  at  the 
time  he  shot  he  had  reasonable  cause  to  be- 
lieve and  did  believe  that  It  was  necessary 
for  bim  to  shoot  and  kill  to  protect  himself 
from  such  apprehended  danger,  you  will  ac- 
quit the  defendant  on  the  ground  of  self- 
defense.  It  Is  not  necessary  that  the  d.inger 
should  have  been  actual  or  real,  or  that  the 
danger  should  have  been  Impending  and  about 
to  fall.  All  that  Is  necessary  Is  that  defend- 
ant had  cause  to  believe  and  did  believe  this 
fact  On  the  other  hand.  It  Is  not  enough 
that  he  should  have  so  believed,  but  be  must 
have  had  reasonable  cause  to  ao  believe. 
Whether  or  not  he  had  reasonable  cause  Is 
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for  yon  to  determine  under  all  the  facts  and 
circumstances  given  In  evidence.  If  you  shall 
believe  from  the  evidence  that  defendant  did 
not  have  reasonable  cause  to  so  believe,  yon 
cannot  acquit  him  on  the  ground  of  self- 
defense,  although  you  may  believe  from  the 
evidence  that  the  defendant  really  thought 
he  was  in  danger. 

"(6)  The  court  further  Instructs  the  Jury 
that  wbo)  a  person  has  reasonable  grounds 
to  apprehend  that  some  one  is  about  to  do 
him  great  bodily  harm,  and  there  are  rea- 
sonable grounds  for  believing  the  danger  Im- 
minent that  such  design  will  be  accomplished, 
he  may  safely  act  upon  appearances,  and  kill 
the  assailant  if  that  be  necessary  to  avoid  the 
apprehended  danger,  and  the  killing  will  be 
justifiable,  although  It  may  afterwards  turn 
out  that  the  appearances  were  false,  an  that 
there  was  In  fact  no  design,  to  do  him  serious 
injury  nor  danger  that  It  would  be  done,  and 
in  passing  upon  the  question  whether  the  de- 
fendant had  reasonable  ground  for  believing 
that  there  was  Imminent  danger  that  the  de- 
ceased was  about  to  kill  him  or  do  him  some 
great  bodily  harm,  the  jury  should  determine 
the  question  from  the  standpoint  of  the  de- 
fendant at  the  time  he  acted,  and  under  his 
surroundings  at  that  particular  Instant  of 
time,  and  the  jury  must  also,  in  passing  upon 
that  question,  take  into  consideration  the 
threats,  if  any,  made  by  the  deceased  against 
the  defendant 

••(7)  The  court  Instructs  the  jury  that 
tbey  should  take  Into  consideration  the 
threats.  If  any,  made  by  deceased  against  the 
defendant  If  you  believe  from  the  evidence 
that  any  threats  made  by  deceased  were  com- 
municated to  defendant  prior  to  the  killing, 
then  such  threat  or  threats.  If  any,  so  com- 
mnicated  may  be  considered  by  you  as  ex- 
plaining the  conduct  and  apprehensions  of 
defendant  at  the  time  of  the  shooting.  Ton 
may  also  consider  any  threats  yon  may  be- 
lieve from  the  evidence  were  made  by  Harry 
Lett  and  not  communicated  to  the  defendant 
prior  to  the  killing,  for  the  purpose  of  ex- 
plaining the  conduct  and  demeanor  of  de- 
ceased at  the  time  of  the  shooting.  If  the 
Jury  believe  from  the  evidence  that  prior  to 
the  Shooting  said  Harry  Lett  had  mndc 
threats  against  the  defendant  yet  this  fact 
alone  did  not  justify  or  excuse  defendant 
for  shooting  deceased,  if  he  did  shoot  him, 
and  although  such  threats  were  communicat- 
ed to  defendant,  before  he  shot  said  Lett, 
yet  If,  at  the  time  of  the  fatal  shot,  the  said 
Lett  made  no  threats  against  defendant,  and 
made  no  assault  upon  defendant,  and  was 
making  no  effort  or  attempt  to  carry  out 
such  threats,  then  the  same  did  not  justify 
defendant  in  shooting  deceased,  if  he  did 
shoot  him. 

"(8)  The  court  instructs  the  jury  that  the 
defendant  Is  presumed  to  be  Innocent  and 
this  presumption  attends  and  protects  him  at 
every  stage  of  the  case  until  it  Is  overcome 
by  testimony  wbicfa  proves  his  guilt  beyond 


a  reasonable  doubt;  and  It  Is  not  enough  In 
a  criminal  case  to  justify  a  verdict  of  guilty 
that  there  may  be  strong  suspicion  or  even 
strong  probabilities  of  the  guilt  of  the  de- 
fendant, but  the  law  requires  proof  so  clear 
and  satisfactory  as  to  leave  no  reasonable 
doubt  of  defendant's  guilt 

"(9)  The  jury  are  instructed  that  the  in- 
dictment In  this  case  Is  of  Itself  a  mere  for- 
mal accusation  or  charge  against  the  defend- 
ant, and  Is  not  of  Itself  any  evidence  of  the 
guilt  of  the  defendant,  and  no  juror  should 
permit  himself  to  be  to  any  extent  Influenced 
against  the  defendant  because  or  on  account 
of  the  Indictment  In  this  case. 

**(10)  Before  defendant  can  be  convicted 
of  any  offense  under  the  Indictment  the  jury 
must  believe  from  the  evidence  that  the  de- 
fendant Is  guilty  beyond  a  reasonable  doubt 
A  reasonable  doubt  however,  must  be  a  sub- 
stantial doubt,  arising  out  of  a  due  consid- 
eration of  all  the  testimony,  and  not  a  mere 
possibility  of  defendant's  innocence. 

"(11)  The  defendant  Is  a  competent  witness 
In  his  own  behalf,  and  his  testimony  Is  to  be 
weighed  by  the  same  rules  that  govern  the 
testimony  of  other  witnesses;  but  In  wfeigh- 
ing  his  testimony  the  jury  may  take  Into  con- 
sideration the  fact  that  he  Is  the  defendant 
In  the  case,  and  bis  Interest  In  the  result  of 
the  trial. 

"(12)  The  jury  are  the  sole  judges  of  the 
eredlblllty  of  the  witnesses  and  of  the  weight 
to  be  given  to  their  testimony;  and  you 
should  take  into  consideration  the  character 
of  the  witnesses,  their  conduct  and  appear- 
ance cm  the  stand,  their  Interest,  if  any,  In 
the  result  of  the  suit,  the  motive  actuating 
them  in  testifying,  the  witness'  relation  to 
or  feeling  for  or  against  the  defendant  or  the 
deceased,  the  probability  or  improbability  of 
the  witness'  statements,  the  opportunity 
the  witness  had  to  observe  or  be  Informed 
as  to  matters  respecting  which  such  wit- 
ness gives  testimony,  and  the  Inclination  of 
the  witness  to  speak  truthfully  or  otherwise 
as  to  matters  witbin  the  knowledge  of 
such  witness,  together  with  all  the  other 
facts  and  circumstances  given  In  evidence. 
If,  upon  a  consideration  of  all  the  evi- 
dence, you  conclude  that  any  witness  has 
willfully  sworn  falsely  as  to  any  material 
fact  Involved  In  the  trial,  you  may  reject  or 
treat  as  untrue  the  whole  or  any  part  of 
such  witness'  testimony.  By  'material  fact' 
Is  meant  any  fact  which  tends  to  prove  or 
disprove  the  defendant's  guilt  or  innocence." 

Then  follows  another  Instruction,  No.  18, 
as  to  the  form  of  the  verdict  which  Is  un- 
necessary to  reproduce. 

After  the  arguments  of  counsel  on  both 
sides  to  the  jury,  the  court  withdrew  instruc- 
tion No.  7  from  the  jury  and  gave  In  lieu 
thereof  another  Instruction,  No.  7a,  which 
reads  as  follows: 

"(7a)  All  threats  which  you  believe  from 
the  evidence  were  made  by  either  the  de- 
ceased, Harry  Lett  or  by  Leo  Lett  agnlnst 
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the  defendant  slionid  be  considered  by  yon 
In  arriving  at  a  verdict  Any  threats  which 
were  communicated  to  defendant  should  be 
considered  as  explaining  the  conduct  abd 
apprehensions  of  defendant  at  the  time  of 
the  shooting,  and  all  threats  whether  com- 
municated to  the  defendant  or  not,  should 
be  considered  in  passing  upon  the  evidence 
as  to  the  conduct  and  demeanor  of  deceased 
and  Iieo  Lett  at  the  time  of  the  shooting. 
Although  you  may  believe  from  the  evidence 
that  prior  to  the  shooting  deceased,  Harry 
Lett  and  Leo  Lett  made  threats  against  the 
defendant,  yet  such  threats  alone  did  not 
Justify  defendant  for  shooting  Harry  Lett, 
and  although  such  threats  were  communicated 
to  defendant  before  the  shooting,  yet.  If,  at 
the  time  defendant  fired  the  fatal  shot,  neith- 
er Harry  nor  Leo  Lett  made  any  threat  or 
threats  against  defendant,  and  made  no  as- 
sault upon  defendant,  and  were  making  no 
effort  to  carry  out  sncb  threats,  thm  the 
same  did  not  Justify  defendant  in  shooting 
Harry  Lett" 

The  defendant  again  renewed  his  objection 
to  the  InstmctlonB  as  a  whole,  because  they 
did  not  properly  declare  all  the  law  In  writ- 
ing to  the  Jury  necessary  for  their  delibera- 
tions, which  objection  was  by  the  court  over- 
ruled, and  defendant  excepted.  Thereupon, 
on  the  1st  day  of  September,  1904,  the  jury 
returned  into  the  court  their  verdict  and  find- 
ing, the  same  having  been  written  on  the 
body  on  said  instruction  No.  18,  as  to  the 
form  of  the  verdict,  as  follows:  "We,  the 
Jury,  find  the  defendant,  O.  P.  McCarver, 
guilty  of  murder  In  the  first  degree.  J.  D. 
Webb,  Foreman."  The  court  thereupon  oral- 
ly informed  the  Jury  that  the  verdict  so  re- 
turned by  them  was  not  in  due  form,  and 
that  tbey  should  return  to  their  room  and 
correct  the  same,  or  return  another  verdict 
written  on  another  sbieet  of  paper.  Said 
Jury  again  returned  to  their  room,  and  within 
a  few  minutes  returned  Into  court  the  fol- 
lowing verdict:  "We,  the  Jury,  find  the  de- 
fendant, O.  P.  McCarver,  guilty  of  murder 
in  the  first  degree.  X  D.  Webb,  foreman." 
To  the  action  of  the  court,  and  to  the  return- 
ing of  said  verdict,  the  defendant  objected 
and  excepted  at  the  time. 

While  It  was  the  absolute  right  of  defend- 
ant to  be  tried  in  the  county  where  the  offense 
Is  diarged  to  have  be&x  committed,  such  right 
extHided  no  further;  but  If  it  was  made  to 
appear  to  the  court  in  the  manner  pointed  out 
by  the  statute  (section  2576,  Rev.  St  1889), 
that  the  minds  of  the  inhabitants  of  that 
coimty  were  so  prejudiced  against  the  de- 
fendant that  a  fair  trial  could  not  be  bad 
therein,  then  said  case  might  be  removed  by 
the  order  of  the  court  to  the  circuit  court  of 
another  county  in  the  same  circuit  Section 
2572,  Rev.  St  1899.  The  right  to  a  change  of 
venue  by  defendant  being  purely  statutory, 
it  devolved  upon  him,  in  order  to  avail  him- 
self of  that  right,  to  bring  bis  case  within  tbc 
provisions  of  the  statute.    That  the  evidence 


upon  the  applications  was  conflicting  is  in- 
disputable, and  under  such  circumstances, 
in  the  absence  of  proof  of  some  fact  indicat- 
ing an  abuse  of  its  discretion,  this  court  will 
defer  to  the  ruling  of  the  trial  court  As  was 
said  by  Sherwood,  J.,  in  speaking  for  the 
court  in  the  case  of  State  v.  Albright,  144  Mo. 
638,  46  S.  W.  620:  "The  evidence  in  favor  of 
and  against  the  application  was  heard  by  the 
trial  court,  and  having  been  determined  ad- 
versely to  granting  the  change,  such  ruling 
will  not  be  disturbed  by  this  court  and  should 
not  be  unless  there  had  been  circumstances  of 
sndi  a  nature  as  indicated  an  abuse  of  the 
discretion  lodged  In  the  trial  court,  something 
which  is  not  to  be  found  In  the  present  rec- 
ord." The  same  rule  is  announced  in  State 
T.  Dyer,  139  Ma  198.  40  S.  W.  768;  State 
y.  Tatlow,  186  Ma  678,  38  S.  W.  652;  State 
V.  Clevenger,  156  Mo.  180,  56  S.  W.  1078; 
State  V.  Burgess,  78  Mo.  234. 

When  Judge  Davis  took  the  bendi,  in 
pursuance  of  the  call  of  Judge  Anthony,  to 
try  this  case,  the  defendant,  by  his  counsel, 
filed  a  motion  or  plea  to  the  Jurisdiction 
based  on  the  ground  that  Judge  Davis  did  not 
have  Jurisdiction  In  any  criminal  case  In  the 
Fifteenth  Judicial  circuit  of  Missouri,  over 
which  be  presided,  there  being  a  criminal 
court  in  said  Fifteenth  Judicial  circuit  hav- 
ing exclusive  Jurisdiction  in  all  criminal  cases 
originating  In  said  circuit,  or  which  go  there 
for  trial  upon  change  of  venue.  The  conten- 
tion Is  that  section  2587,  Rev.  St  1890,  only 
conferred  upon  Judge  Anthony,  who  was 
disqualified  to  try  the  cause,  the  power  to 
call  in,  to  try  the  cause,  the  Judge  of  some 
otha  circuit  who  possessed  all  the  qualifica- 
tions of  a  circuit  Judge  under  the  law,  and 
that  as  Judge  Davis  had  no  authority  under 
the  law  to  try  criminal  cases  in  the  circuit 
in  which  he  presides,  he  possessed  no  such  au- 
tliorlty  elsewhere,  and,  therefore,  was  with- 
out authority  to  try  this  case.  That  Judge 
Davis  has  no  authority  to  try  criminal  cases 
in  the  circuit  In  which  he  presides  will  l>e  con- 
ceded, I>ecan8e  by  section  4,  p.  2564,  Rev.  St. 
1898,  Jurisdiction  is  expressly  conferred  upon 
the  criminal  court  of  that  circuit  to  try  all 
cases  that  originate  therein,  and  by  section 
7,  p.  2564,  of  the  same  act  It  is  provided  that 
all  criminal  cases  removed  from  any  county 
to  any  of  the  counties  composing  said  crimi- 
nal Judicial  circuit  shall  be  certified  to,  tried 
and  determined  by  said  criminal  court  in  tb* 
county  in  which  the  same  may  be  sent  Bat 
It  does  not  necessarily  follow  that  Jndgs 
Davis  was  wittiout  authority  to  try  this  casa 
The  application  for  the  change  of  venue  on- 
der  consideration  was  based  upon  the  ground 
that  the  Hon.  R.  A.  Anthony,  Judge  of  tbe 
circuit  court  of  St  Francois  county  was  blafi«d 
and  prejudiced  against  the  defendant,  and 
would  not  afford  him  a  fair  trial,  and  said 
application  conformed  to  the  provisions  of 
section  2594,  Rev.  St  1899.  The  record  dis- 
closes that  tbe  application  was  sustained,  and 
an  order  entered  of  record,  wlilch  recites  tbat 
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"the  said  defendant  and  prosecuting  attorney 
have  failed  to  agree  In  writing  to  elect  some 
attorney  at  law,  who  poasessea  all  the  quall- 
flcatlons  of  a  Judge  of  the  circuit  court,  as 
special  Judge  in  said  cause,  this  cause  is  set 
down  for  trial"  on  Tuesday,  the  2d  day  of 
February,  1804,  and  Hon.  Samuel  Davis, 
Judge  of  the  Fifteenth  Judicial  circuit  of  Mis- 
souri, is  requested  to  be  present  and  preside 
in  this  court  at  the  trial  of  said  defendant 
Section  2697,  Rev.  St  1880.  This  section  of 
the  statute,  under  the  circumstances  stated, 
makes  it  the  duty  of  the  court  granting  the 
change  to  set  the  case  for  trial  on  some  day 
of  the  term,  or  on  some  day  as  early  as  prac- 
ticable In  vacation,  and  to  notify  or  request 
the  Judge  of  some  other  circuit  to  try  the 
cause;  and  the  statute  also  makes  it  the  duty 
of  the  Judge  so  requested  to  appear  and  hold 
the  court  at  the  time  fixed,  and  vests  him 
with  full  power  and  authority  during  the 
trial  of  said  cause  to  perform  all  the  duties 
of  a  circuit  Judge  at  a  regular  term  of  such 
court  The  statute  authorizing  the  calling  of 
a  Judge  of  another  circuit  to  preside  at  the 
trial  of  a  certain  criminal  cause  pending  in 
another  circuit  under  the  circumstances  and 
conditions  therein  provided,  makes  no  excep- 
tion against  any  Judge  who  may  not  have  Ju- 
risdiction of  criminal  cases  in  the  circuit 
court  in  which  he  presides,  because  such  Ju- 
risdiction is  conferred  upon  a  criminal  court 
in  that  circuit;  nor  can  any  such  exception  be 
inferred  from  or  read  Into  the  statute.  Its 
terms  apply  to  all  circuit  Judges  in  this  state, 
and  the  fact  that  Judge  Davis  did  not  have 
Jurisdiction  to  hear  and  try  criminal  cases  in 
the  Fifteenth  Judicial  circuit  in  no  way  dis- 
qualified Iiim  from  hearing  and  trying  such 
in  another  circuit,  when  requested  to  do  so  by 
the  Judge  presiding  therein  under  the  condi- 
tions provided  by  the  statute.  Suppose  that 
in  one  county  only  of  the  Fifteenth  circuit 
there  was  a  criminal  court  having  exclusive 
Jurisdiction  of  criminal  cases,  would  it  be  con- 
tended from  that  fact  that  Judge  Davis 
would  be  disqualified  from. hearing  and  try- 
ing a  criminal  case  in  any  other  circuit,  when 
properly  requested  bo  to  do  by  the  Judge  of 
that  circuit?  Or,  suppose  Judge  Anthony, 
under  the  provisions  of  section  1678,  Rev.  St 
1889,  bad  requested  Judge  Davis  to  hold  the 
term  or  part  of  the  term  of  the  St  Francois 
circuit  court,  and  Judge  Davis  had  presided 
at  the  trial  of  defendant,  could  It  be  claimed 
that  he  was  without  authority  to  try  the  case 
because  he  had  no  authority  to  bear  and  try 
criminal  cases  in  his  own  circuit?  We  think 
not  There  Is  no  difference  in  principle  be- 
tween the  two  propositions.  Judge  Samuel 
Davis  has  on  several  occasions  In  response 
to  requests  made  by  the  Judge  of  the  criminal 
court  of  Jackson  county,  presided  at  trial  of 
cases  In  that  court  At  one  of  such  trials 
(State  V.  Taylor,  171  Mo.  465,  71  S.  W.  1005) 
the  defendant  was  convicted  of  murder  in  the 
first  degree,  and  ui)on  appeal  to  this  court  the 
Judgment  was  affirmed,  with  directions  that 
02S.W<— 44 


the  sentence  of  the  law  be  executed.  In  ad- 
dition to  Taylor's  Case  may  be  mentioned 
State  V.  Hudspeth,  169  Mo.  178,  60  S.  W.  136; 
State  v.  Blitz,  171  Mo.  680,  71  8.  W.  1027; 
State  V.  Nelson,  181  Mo.  340,  80  S.  W.  947, 
108  Am.  St  Rep.  602;  State  v.  Nelson,  166 
Ma  191,  66  S.  W.  748,  88  Am.  St  Rep.  681, 
and  in  none  of  them  was  it  ever  Intimated  or 
suggested,  so  far  as  the  records  therein  dis- 
close, that  he  had  no  Jurisdiction;  nor  do  we 
think  there  can  be  any  question  as  to  his 
Jurisdiction  to  try  the  case  at  bar. 

It  Is  claimed  by  defendant  that  Martin 
Westover,  Abe  BIser,  N.  A.  Klnkead,  and 
James  F.  Slgman,  who  were  selected  as  qual- 
ified Jurors  on  the  panel  of  40,  from  which 
12  were  selected  to  sit  as  Jurors  upon  the 
trial  of  the  cause,  were  not  qualified  to  sit 
as  such  Jurors,  and  that  the  court  erred  in 
allowing  them  to  remain  on  the  panel  of  40. 
The  objection  against  Westover  was  general, 
no  reason  for  the  objection  having  been  giv- 
en, and  it  has  been  ruled  by  this  court  that 
the  objection  must  be  specific.  State  v.  Tay- 
lor, 134  Mo.  109,  36  S.  W.  92;  State  v.  Evans, 
161  Mo.  86,  61  S.  W.  680,  84  Am.  St  Rep. 
669;  State  v.  McOlnnIs,  168  Mo.  106,  68  S.  W. 
88.  The  same  may  be  said  with  respect  to 
the  objection  to  Jurors  Slgman  and  Elser. 
Besides,  their  examination  touching  their 
qualifications  As  Jurors  showed  them  to  be 
clearly  qualified,  as  It  appeared  that  the 
opinion  which  each  had  formed  was  based 
upon  newspaper  reports  of  the  homicide,  and 
both  stated  that  they  could  try  the  case  fair- 
ly. Such  opinions  did  not,  under  the  circum- 
stances, disqualify  them  as  Jurors.  State  v. 
Duffy,  124  Mo.  1,  27  S.  W.  358;  State  v.  Hunt 
141  Mo.  626,  48  8.  W.  389.  In  State  V.  Duf- 
fy, supra,  it  Is  said:  "Persons  who  have 
fbrmed  opinion  of  the  guilt  or  innocence  of 
one  accused  of  crime,  from  rumor  or  news- 
paper reports,  are  not  for  that  reason  render- 
ed Incompetent  to  sit  as  Jurors  on  the  trial 
of  the  case  where  they  answer  upon  their 
voir  dire  that  they  can  give  the  defendant  a 
fair  and  impartial  trial."  Nor  is  a  person 
who  states  that  he  has  "formed  an  impres- 
sion or  opinion  as  to  the  guilt  or  Innocence 
of  the  accused,  and  that  such  opinion  has 
been  formed  either  from  rumor  or  newspaper 
reports,  or  both,  which  it  would  require  evi- 
dence to  remove,  is  not  an  incompetent  Juror, 
provided  it  further  appears  to  the  satis- 
faction of  the  court  that  such  opinion  will 
readily  yield  to  the  evidence  in  the  case,  and 
that  such  Juror,  notwithstanding  such  opin- 
ion, will  determine  the  Issue  upon  the  evi- 
dence adduced  on  the  trial,  free  from  prej- 
udice or  bias,"  State  v.  Walton,  74  Mo.  270 ; 
State  V.  Cunningham,  100  Mo.  882,  12  8.  W. 
376.  Or  that  he  can,  under  such  circumstan- 
ces, give  the  defendant  a  fair  and  Impartial 
trial.  State  v.  Hunt,  141  Mo.  626,  48  S.  W. 
888.  In  State  v.  Brennan,  164  Mo.  487,  65 
8.  W.  826,  a  Juror  stated  in  his  voir  dire 
that  he  bad  formed  an  opinion  of  the  guilt 
or  innocence  of  the  defendant  from  news- 
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paper  reports  only,  and  that  tbe  burden 
would  be  on  tbe  defendant  to  change  thla 
opinion,  but  further  stated  that  all  he  knew 
of  tbe  case  was  what  be  had  gleaned  from 
the  newspapers;  that  he  was  entirely  free 
to  be  governed  by  the  eTldence  and  could  ren- 
der a  fair  and  impartial  verdict.  The  Juror 
was  beld  to  be  competent  So  In  State  t. 
Beed,  137  Ma  125,  88  S.  W.  574,  a  juror  was 
held  to  be  competent  who  stated  that  he  had 
formed  an  opinion,  from  rumor  and  news- 
paper accounts,  as  to  tbe  guilt  or  Innocence 
of  the  accused,  which  would  require  evidence 
to  remove,  and  that  If  such  rumor  was  not 
contradicted  by  evidence  his  opinion,  thus 
formed,  would  be  bound  to  have  some  In- 
fluence upon  him  in  arriving  at  a  verdict; 
but  that  be  could  give  tbe  defendant  a  fair 
and  Impartial  trial,  and  acquit  him,  unless 
the  evidence  warranted  a  different  verdict 
Tbe  challenges  to  these  Jurors  were  only 
general,  nothing  more  than  saying,  "We  ob- 
ject to  Slgman  and  Elser,"  and  simply 
amounted  to  the  statement  of  a  legal  conclu- 
sion. It  Is  well  settled  that  challenges  for 
cause  must  be  speclflcally  stated.  State  v. 
Taylor,  184  Mo.  109,  35  S.  W.  92;  People  v. 
Beynolds,  16  Cal.  128;  Mann  v.  Glover,  14 
N.  J.  Law,  195;  Powers  v.  Presgroves,  38 
Mtas.  227;  Drake  v.  State  (N.  J.  Sup.)  20 
Atl.  747;  2  ElUotf  8  Gen.  Prac.  {  630.  "Fair- 
ness to  the  court  and  to  adverse  counsel  alike 
demands  the  gn^nnds  of  tbe  challenge  for 
cause  to  be  particularly  set  fortb."  State  v. 
Taylor,  supra. 

About  tbe  time  tbe  Jury  was  selected  to 
try  tbe  case,  it  was  discovered  that  the 
Indictment  upon  which  the  defendant  was 
then  on  trial  was  lost  It  was  then  shown 
by  the  records  of  said  court  that  an  Indict- 
ment bad  theretofore  been  found  by  a  grand 
Jury  of  St  BYancols  county,  returned  into 
court  and  filed  in  the  office  of  tbe  clerk  of 
the  circuit  court  of  said  county,  charging  the 
defendant  with  murder  In  the  first  degree. 
In  having  killed  and  murdered,  at  said  coun- 
ty, one  Harry  Lett  with  a  pistol,  a  certified 
copy  of  whicb  said  indictment  bad  been 
furnished  by  the  clerk  of  said  court  to  the 
prosecuting  attorney  of  said  county  and  was 
then  in  evidence  before  tbe  court  The  trial 
court  then,  by  an  entry  of  record,  after  bear- 
ing evidence,  that  satisfied  the  court  that  the 
original  indictment  had  been  lost  or  destroy- 
ed and  that  the  copy  was  a  true  copy  of  the 
original  indictment  adi^ted  this  certified 
copy  of  tbe  Indictment  as  the  indictment  in 
tbe  case,  and  then  proceeded  with  tbe  triaL 
Defendant  claims  this  was  error;  that  the 
loss  of  the  indictment  could  not  be  supplied 
in  that  way,  and  that  supplying  tbe  record  Is 
not  finding  the  Indictment  It  was  held  in 
State  V.  Simpson,  67  Mo.  647.  that  while  no 
power  is  conferred  by  statute  to  supply  a 
lost  indictment,  such  power  exists  Independ- 
ent of  any  statute  and  authorizes  a  court 
In  which  an  indictment  baa  been  found  by 


a  grand  Jury  of  tbe  county,  when  such  in- 
dictment has  beeA  lost  or  destroyed,  to  al- 
low a  paper,  proved  to  be  a  copy,  to  I>e  filed 
as  for  the  Indictment  provided  It  appears, 
either  from  the  record  or  from  the  testimony 
of  witnesses,  that  the  indictment  was  return- 
ed into  court  and  filed.  The  same  question 
was  before  this  court  in  State  v.  Burks,  132 
Mo.  868,  84  S.  W.  48,  wherein  Oantt,  P.  J., 
In  speaking  for  tbe  court,  said  "A  lost  in- 
dictment, like  any  other  record,  may  be  sup- 
plied by  tbe  court  of  whose  record  it  consti- 
tutes a  part,"  citing  State  v.  Simpson,  supra, 
and  State  v.  Smitb,  71  Mo.  45.  In  the  case  of 
State  V.  Walker,  167  Mo.  866,  67  S.  W.  228,  it 
is  said  that  "where  the  certificate  of  tbe 
clerk  of  the  court  states  that  the  information 
on  which  defendant  was  tried  was  not  'tbe 
original  information  filed  in  this  cause,  but 
a  copy,  as  i>ermitted  to  be  restored  by  tbe 
court'  it  must  be  presumed  that  tbe  restora- 
tion was  correctly  made."  Tbe  action  of  tbe 
court  In  allowing  tbe  copy  of  tbe  lost  indict- 
ment to  be  filed  as  and  for  the  Indictment 
was  fully  authorized  by  tbe  previous  rul- 
ings of  this  court,  and  there  can  be  no  ques- 
tion as  to  the  power  of  the  trial  court  in  this 
regard. 

Counsel  for  defendant  complain  in  tbeir 
brief  of  alleged  improper  i-emarks  by  tbe 
prosecuting  attorney  respecting  his  failure 
to  bring  witnesses  to  Impeach  the  reputation 
of  defendant.  Whatever  may  have  been  bis 
statements,  they  are  not  preserved  In  tbe  bill 
of  exceptions,  and  as  such  cannot  be  shown 
by  affidavits,  as  was  attempted  to  be  done  in 
this  case,  they  cannot  be  considered  upon  this 
appeal.  The  authorities  are  all  one  vray  up- 
on this  subject  State  v.  Welsor,  117  Ma 
670,  21  S.  W.  448;  State  v.  Lamb,  141  Mo. 
298,  42  S.  W.  827;  State  v.  Grant,  144  Mo. 
66,  46  S.  W.  1102 ;  State  v.  McAfee,  148  Mo. 
870,  50  S.  W.  82. 

Instructions  numbered  5  and  7  are  criti- 
cised upon  the  ground,  as  claimed,  that  they 
limited  the  right  of  d^endant  to  defend  him- 
self against  Harry  Lett,  tbe  deceased,  alone, 
and  were  erroneous,  and  that  tbe  withdraw- 
al from  the  Jury  of  Instruction  No.  7  and  the 
substitution  of  instruction  No.  7a.  after  argu- 
ment of  counsel,  did  not  cure  the  defect  in 
said  instruction  No.  7,  for  tbe  reason  that  In- 
struction No.  7a  is  predicated  solely  upon  the 
threats  made  by  Harry  Lett  against  defend- 
ant, and  not  upon  the  testimony  of  witnesses 
as  to  the  conversation  before  tbe  appearances 
of  Leo  Lett  and  Harry  Lett  at  the  time  of  the 
homicide.  The  only  objection  made  by  de- 
fendant to  tbe  instructions,  so  far  as  the  rec* 
ord  discloses,  up  to  the  time  they  were  read 
to  the  jury,  was  as  follows:  "To  tbe  givlne 
of  which  Instructions,  and  each  and  every  one 
of  tbem  from  1  to  13  Inclusive,  the  defendant, 
by  bis  counsel,  objected  for  the  reason  that 
said  instructions,  severally  and  collectively, 
do  not  properly  declare  in  writing  all  the  law 
necessary  for  tbe  Jury  in  their  dellberationa." 
Tbe  record  then  shows  that  tbe  court  gave  in- 
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Btmction  number  7a,  and  following  Immedi- 
ately thereafter,  the  record  recites;  "And 
which  was  read  to  the  Jury  In  Hen  of  In- 
struction number  7,  heretofore  read  to  the 
Jury  and  withdrawn  as  aforesaid.  The  de- 
fendant again  renewed  his  objections  to  the 
Instructions  as  a  whole,  because  they  did  not 
properly  declare  all  of  the  law  In  writing  to 
the  Jury  necessary  for  their  deliberations, 
which  objection  was  by  the  court  overruled, 
to  which  action  of  the  court  in  overruling 
defendant's  objection  to  said  Instructions  the 
defendant,  by  his  counsel,  then  and  there  ob- 
jected and  saved  his  exceptions  at  the  time." 
The  record  further  shows  that  after  said  in- 
struction number  7a  bad  been  prepared  by 
the  court,  and  before  it  was  read  to  the  Jury, 
one  of  defendant's  counsel  was,  at  his  own 
request,  permitted  to  read  it,  and  after  doing 
so,  be  remarked  "we  have  no  objection;  that 
Is  the  law,  only  It  is  bard  to  read,"  thus 
showing  that  this  instruction  was  not  object- 
ed to,  but  was  given  by  and  with  defendant's 
assent,  and  be  cannot  now  be  heard  to  criti- 
cise It.  Defendant's  objection  to  all  other  in- 
structions was  that  they  "did  not  properly 
declare  all  of  the  law,  in  writing,  to  the  Jury 
necessary  for  their  deliberations."  The  only 
construction  which  can  be  placed  upon  this 
objection  is  that  the  Instructions  do  not  cover 
all  the  points  of  law  involved  In  the  case, 
and  not  that  they  are,  in  any  respect,  errone- 
ous. We  have  held  that  when  the  instruc- 
tions of  the  court  are  read  to  the  Jury,  and 
the  defendant  desires  further  Instructions,  it 
Is  his  duty,  in  fairness  to  the  court,  to  call 
its  attention  to  any  matter  of  law  arising  in 
the  case  upon  which  the  court  had  failed  to 
instruct,  and  which  was  deemed  necessary 
by  defendant  to  be  placed  before  the  Jury  In 
order  that  they  might  arrive  at  a  Just  ver- 
dict, and  In  the  event  of  the  failure  of  the 
court  to  so  Instruct,  It  becomes  the  duty  of 
the  defendant  to  except  at  the  time.  State 
T.  Bond  (not  yet  officially  reported)  90 
S.  W.  830.  But  conceding,  for  the  sake 
of  the  argument  only,  that  timely  objec- 
tions were  made,  and  exceptions  saved  to 
Instructions  numbered  S  and  7a,  such  instruc- 
tions, when  read  together  and  In  connection 
with  each  other,  as  they  should  be,  embraced 
the  right  of  the  defendant  to  defend  himself 
ag^ainst  both  Harry  and  Leo  Lett,  were  ex- 
ceedingly fair  to  the  defendant  and  beyond 
criticism,  and  presented  that  feature  of  the 
case  properly  to  the  Jury. 

We  are  unable  to  appreciate  the  criticism 
uiMtn  Instruction  number  4,  to  the  effect  that 
it  Instructs  the  Jury  that  the  Intentional  kill- 
ing of  a  human  being  with  a  deadly  weapon, 
without  any  lawful  provocation,  must  be  pre- 
sumed to  be  murder  in  the  first  degree.  The 
instruction  does  not  so  state;  nor  does  the 
case  of  State  v.  Silk,  145  Mo.  240,  44  S.  W. 
704,  46  S.  W.  969,  or  State  v.  Falrlamb,  121 
Mo.  187,  26  8.  W.  895,  so  hold.  On  the  con- 
trary, it  is  said  In  Silk's  Cnse  that  a  homicide 
committed  by  the  use  of  a  deadly  weapon. 


and  without  deliberation,  Is  murder  In  the 
second  degree.  The  same  rule  was  announ- 
ced in  the  Falrlamb  Case.  The  instruction  un- 
der consideration.  In  defining  murder  In  the 
first  degree,  tells  the  Jury  that  In  order  to 
convict  defendant  of  that  offense,  tb^  must 
first  believe  that  the  killing  was  with  dellbei^ 
atlon  and  premeditntlon.  It  says,  "If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant, O.  P.  McCarver,  shot  and  killed 
Harry  Lett,  as  charged,  and  that  at  the  time 
or  before  the  shot  was  fired,  the  defendant 
had  formed  In  his  mind  the  willful,  premedi- 
tated, and  deliberate  design  or  purpose  to 
take  the  life  of  the  deceased,  and  that  the 
shot  was  fired  in  furtherance  of  that  design 
or  purpose,  and  without  any  Justifiable  cause 
or  legal  excuse  therefor,  as  explained  In  these 
Instructions,  then  the  Jury  should  find  the 
defendant  guilty  of  murder  In  the  first  de- 
gree." The  Instruction  Is  In  line  with  all  the 
authorities  as  to  what  It  takes  to  constitute 
murder  in  the  first  degree,  and  is  free  from 
objection. 

No  one  can  read  the  testimony  disclosed  by 
this  record  without  coming  to  the  conclusion 
that  the  evidence  fully  8up];K>rt8  the  verdict. 
There  Is  nothing  In  the  record  which  tends 
In  tbe  least  to  show  that  the  verdict  was  the 
result  of  prejudice  or  bias  against  the  de- 
fendant. Upon  tbe  other  hand,  the  testimony 
clearly  shows  that  the  homicide  was  deliber- 
ate and  premeditated,  and  without  the  slight- 
est excuse  or  Justification.  Tbe  Instructions 
are  free  from  objection,  and  were  very  fair  to 
the  defendant.  He  bad,  we  think,  so  far  as 
disclosed  by  the  record,  a  fair  and  Impartial 
trial,  and  must  now  bear  tbe  punishment 
which  the  law  imposes  for  its  transgression. 

Finding  no  reversible  error  In  the  record, 
we  can  but  aflirm  the  Judgment,  and  direct 
that  the  sentence  pronounced  be  executed. 
It  is  so  ordered. 

OANTT,  J.,  concurs.    FOX,  3^  not  sitting. 


BRADSHAW  v.  BDELBN  et  al. 

(Sapreme  Court  of  Missouri,   Division   No.  2. 
March    6,    1906.) 

1.  PcBuo    Lards  —  Islands  —  OovBBNMBRT 

OWREBSHIP. 

Where  an  island  in  the  Missouri  river  was 
surveyed  by  the  United  States  government  prior 
to  the  admission  of  Missouri  into  tlie  Union, 
it  belonged  to  the  United  States  and  passed  to 
a  citizen  under  a  federal  patent 

2.  Same— Patents— Eftect— Evidence. 

A  patent  issued  by  the  federal  government 
is  prima  facie  evidence  that  all  the  pre-requi- 
sites  of  the  law  necessary  to  its  issuance  have 
been  complied  with. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Public  Lands,  §  322.] 

3.  Boundaries— United    States    Subveys— 
Field  Notes. 

Field  notes  of  United  States  surveys  of 
public  lands  will  control  In  ascertaining  loca- 
tions, even  ttiough  the  monuments  establisbed 
by  tbe  eovernment  surveyor  cannot  be  found. 
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4  BJECTirBNT— tSLANDS  — AooRrnow— <JTJB8- 

TI0R8  FOB  JUKT. 

In  an  action  to  recover  pcsseasion  of  an 
island  in  a  navigable  stream,  whether  accre- 
tions  to  the  lower  portion  of  the  island  were 
gradual  and  imperceptible,  or  whether  they 
were  formed  by  sandban  and  afterwards  became 
connected  with  the  island,  held  a  question  for 
the  jury. 

Appeal  from  St  Lonls  Circuit  C!oart;  Rob- 
ert If.  Foster,  Judge. 

Ejectment  by  R.  B.  Bradshaw  against 
Pleasant  A.  Edelen  and  others.  From  a  Judg- 
ment for  defoidants,  plaintiff  appeals.  Af- 
firmed. 

Frank  K.  Ryan  and  E.  P.  Johnson,  for  ap- 
pellant Hickman  P.  Rodgers,  for  respond- 
ents. 

BUROESS,  P.  3.  This  Is  an  action  of 
ejectment  begun  In  the  circuit  court  of  St. 
Charles  county,  for  the  possession  of  two 
Islands  in  the  Missouri  river,  In  said  county, 
and  containing  322>i>/ioo  acres,  being  part 
of  sections  6,  8,  and  9,  of  township  47,  range 
7  B.,  designated  on  the  plat  of  the  county  sur- 
veyor of  said  county  as  "Nlcbolson's  Island 
East  of  Slough,"  and  the  other  Island,  con- 
taining 136  acres,  being  part  of  sections  6 
and  6,  same  township  and  range,  designated 
on  said  plat  as  "Nicholson's  Island  West  of 
Slough,"  and  stating  the  fractional  quarter 
sections  and  the  number  of  acres  of  land  in 
each  fraction.  The  petition  is  in  the  usual 
form  In  such  cases.  Ouster  Is  laid  July  28, 
1902.  Defendants'  answer  was  a  general 
denial,  and  a  plea  to  the  Jurisdiction  of  the 
circuit  court  of  St.  Charles  county  on  the 
ground  that  the  lands  sued  for  are  situated 
in  St  Louis  county.  Plain tUt  made  reply 
to  the  ai)swer  by  general  denial.  On  appli- 
cation of  defendants  the  venue  of  the  cause 
was  changed  to  the  circuit  court  of  the  city 
of  St  Louis,  resulting,  upon  trial  had  before 
the  court  and  Jury,  in  a  verdict  and  Judgment 
for  defendants.  In  due  time  plaintiff  filed 
motion  for  a  new  trial,  which  being  overruled 
he  saved  an  exception,  and  brings  the  case 
to  this  court  for  review. 

The  salient  facts  of  the  case^  as  disclosed 
by  the  record,  are  substantially  as  follows: 
PlalntlflF  read  In  evidence,  as  color  of  title, 
a  deed  from  David  Morrell  and  Susan,  his 
wife,  by  Barton  Bates  and  EMward  Haren, 
trustees  under  deed  of  trust  to  David  Nichol- 
son, dated  April  14,  1865,  purporting  to  con- 
vey two  parcels  of  land  in  St.  Charles  county, 
aggregating  3,167  acres;  the  larger  tract  be- 
ing bounded  on  the  south  by  the  Missouri 
river.  This  larger  tract  originally  Included 
about  one-half  of  the  space  subsequently  occu- 
pied by  "Nicholson's  Island  Bast  of  Slough"; 
the  bank  of  the  river  in  1871  running  through 
said  island,  the  tben  boundary  of  said  larger 
tract  before  it  began  to  wash  away.  Swamp 
land  patent  No.  264,  St.  Charles  county,  to 
Jane  and  David  Nicholson,  Maggie  Tracy, 
and  R.  B.  Bradshaw,  dated  April  8,  1902, 
conveying  to  them,  toe  $270,  said  "Nicholson*! 


Island  West  of  Blongh,"  stating  fractional 
sections,  etc  Swamp  land  patent  No.  285, 
in  all  other  respects  the  same  as  last  oon- 
veylng  to  same  parties,  for  $822.90,  "Nichol- 
son's Island  East  of  Slough."  Warranty 
deed  of  said  Jane  Nicholson,  widow  of  David 
Nicholson,  David  Nicholson,  Maggie  Tracy, 
and  John  H.  Tracy,  taer  husband,  to  R.  B. 
Bradshaw,  dated  and  acknowledged  July  28, 
1902,  conveying  to  him  their  interest  In  said 
premises  for  $270.  The  evidence  for  plain- 
tifT  tended  to  show  that  David  Nicholson 
began  to  occupy  and  Improve  the  tract  of 
land  described  in  said  deed  of  David  Morrell 
and  wife  by  trustees  to  him  prior  to  1876, 
by  building  houses  and  a  sawmill  on  It  cut- 
ting timber  on  and  clearing  land,  placing  ten- 
ants on  and  paying  taxes  on  it,  all  nnder 
claim  of  ownership,  continuously,  until  be 
died  In  1880,  and  this  occupancy  and  claim  of 
ownership  of  It  was  k^t  vp  continuously  by 
his  administrator  and  tben  by  his  belrs  to 
the  time  of  trial,  except  portions  of  It  that 
washed  away,  and  what  they  sold  In  the  mean- 
time. David  Nicholson  died  November  27, 
1880,  and  left  surviving  blm,  besides  his 
widow,  Jane,  four  children,  David,  Aimle. 
Nellie,  and  Maggie  Nicholson.  The  latter 
was  married  to  John  H.  Tracy.  Annie  and 
Nellie  died  in  1887,  both  unmarried.  These 
Islands  were  not  there  during  David  Nichol- 
son's lifetime,  but  were  formed  since  his 
death.  Defendant  Edelen  was  on  the  land 
sued  for  when  this  suit  was  brought  and 
defendant  Smith  also  In  possession  of  it. 
Prior  to  the  conveyance  from  David  Morrell 
by  trustees,  to  David  Nicholson,  there  was 
an  island  In  the  Missouri  river,  on  the  St. 
Louis  comity  side,  called  Little's  Island,  above 
where  the  premises  sued  for  are  situate. 
The  main  channel  of  the  river  wfis  between 
it  and  the  St  Charles  county  side.  XJttle 
Island  was  a  long  strip  of  land  with  the 
lower  end  of  It  narrow,  Its  head  being  up 
the  river,  and  the  whole  of  It  above  where 
the  premises  sued  for  are  located.  After 
David  Nicholson  began  clearing  his  said 
tract  of  land,  about  1876,  or  subsequently, 
the  bank  of  the  river  began  to  cave  in  rapidly 
and  wash  away,  and  continued  to  do  so 
until  quite  a  large  portion  of  said  tract  dis- 
appeared and  the  river  ran  over  the  qmce 
It  formerly  occupied.  The  head  of  Little's 
Island  also  then  began  to  wash  away,  and 
this  caving  in  and  washing  away  of  the 
bank  and  Island  continued  until  the  (Aannel 
between  Little's  Island  and  the  St  Charles 
county  side  filled  up  so  that  where  boats  used 
to  land  there  is  now  for  about  a  half 
mile  timber  and  farming  land.  There  waa 
evidence  that  the  island  Itself  gradually 
washed  entirely  away,  six  years  or  more 
before  this  trial,  and  the  main  channel  of 
the  river  changed  to  the  St.  Louis  county 
side;  that  after  Little  Island  washed  away 
a  bar  formed  in  there  above,  and  bars  were 
formed  in  the  river  below  as  It  washed  away, 
and  they  continued  to  form  up  to  the  time 
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(m  this  trial ;  tlukt  Nicholson's  Islands  were 
not  formed  on  any  part  of  whore  Little's 
Island  had  been,  but  In  front  of  Nicholson's 
land;  that  prior  to  David  Nicholson's  death 
there  was  no  island  in  the  river  in  front  of 
his  property.  As  Little's  Island  washed 
away,  bars  formed  below,  willows  grew  on 
them,  the  water  flowed  between,  and  the  bars 
finally  became  connected  by  settling  between 
them.  The  caring  In  and  washing  away  of 
the  Nicholson  land  also  formed  bars  in  front 
of  that  land,  and  together  they  formed  Nichol- 
son's Islands.  There  are  three  or  four  of  the 
formations,  sloughs  all  over  them,  and  a 
slough  dividing  the  two  Islands.  They  had 
been  forming  and  had  willows  on  them  in 
1892.  Before  the  Nicholson  land  caved  in 
the  whole  river  there  was  channel,  bnt 
after  the  caving  In  there  was  a  number  of 
channels,  and  boats  sometimes  ran  up  the 
slough  between  Nicholson's  Islands  and  the 
St  Charles  county  shore,  and  sometimes 
through  the  fields,  but  the  main  channel  there 
after  that  was  always  on  the  St  Louis  county 
side.  Carl  Edwards,  county  surveyor,  named 
the  Islands  Nicholson's  Islands  in  1902,  when 
he  made  the  survey  for  school  lands.  Lines 
drawn  horizontally  from  the  present  bank 
and  Nicholson's  tract  Include  all  of  the  Is- 
lands in  the  two  patents.'  The  patents  In- 
clude the  land  In  the  Islands,  but  there  Is  a 
little  sandbar  covered  with  willows  between 
them  and  the  St  Charles  county  shore,  not 
included  In  them.  The  main  channel  of  the 
Missouri  river  has  been  on  the  south  side  of 
these  islands  ever  since  prior  to  1802. 

Plaintiff's  survey  of  these  islands  was  made 
from  the  St  Charles  county  side  of  the  river. 
A  range  line  from  St  Louis  county  prolonged 
into  St  Charles  county  will  not  correspond, 
and  4  survey  made  from  the  St  Louis  county 
side  would  not  agree  with  the  figures  In 
plaintiff's  plat  made  from  the  St  Charles 
side.  There  would  be  a  difference  in  them, 
but  bow  much  is  not  stated.  Little's  Island, 
or  Island  No.  102,  is  shown  on  certified  maps 
of  St.  Louis  county,  but  not  on  those  of  St 
Charles  county.  At  the  time  of  plaintiff's 
survey,  In  January,  when  the  water  was  low, 
there  were  little  pools  of  water  between  the 
iwint  of  Nicholson's  Island  and  Little  Island, 
or,  rather,  the  sandbar  where  the  lower  end 
of  Little's  Island  bad  been.  There  was  a 
slough  between  them,  and  In  ordinary  stages 
of  water  It  always  ran  through,  and  when 
the  water  was  at  a  stage  of  12  or  13  feet 
it  covered  the  sandbar,  where  the  lower  end 
of  Little's  Island  had  been.  According  to 
plaintiffs  statement,  which  Is  by  no  means 
dear  in  this  particular,  "there  Is  a  bank, 
well  defined,  at  the  head  of  Nicholson's 
Island,  14  feet  high,  and  the  slough  Is  be- 
twem  this  bank  and  Little's  Island,  now  a 
sandbar.  You  could  never  drive  across  the 
slough  between  Nicholson's  Island  and  the 
main  land.  The  bank  of  the  Missouri  river 
In  1871  (marked  on  plaintiff's  plat  of  Nichol- 
son's  Island)   is  takea  from  the  record  of 


surveys  of  Carl  C.  Ertz,  county  surveyor  of 
St  Charles  county,  made  in  1871,  and  accord- 
ing to  that  map  plaintifTs  plat  and  extendins 
line  from  St  Charles  county,  and  best  infor- 
mation the  surveyor  could  get.  Little's  Island 
Nitirely  washed  away,  and  a  sandbar  is  lo- 
cated where  the  balance  of  it  had  been,  which 
is  undw  water  at  ordinary  stages.  Said 
surveyor  never  extended  the  St  Louis  county 
lines  to  ascertain  whether  It  was  located 
there." 

The  foregoing  presents  the  plalntlCTs  case 
in  chief,  and  the  i>olnt  insisted  on  by  the  de- 
fense is  that  the  defendants  acquired  title 
to  Little's  Island,  or  No.  102,  and  that  it 
washed  away  at  the  head,  and  accretions 
formed  to  It  at  Its  foot ;  that  tbore  remains 
about  five  acres  of  the  original  island  at  the 
head  of  the  island;  that  It  always  consti- 
tuted one  Island  and  Is  owned  In  fee  by  de- 
fendants; and  that  there  never  was  a  Nich- 
olson's Island  there. 

The  evidence  introduced  by  defendants 
tends  to  show  that  In  the  year  1820,  about  a 
year  prior  to  the  admission  of  the  state  of 
Missouri  into  the  federal  Union,  the  United 
States,  government  made  a  survey  of  an 
Island  In  the  Missouri  river,  not  far  from  its 
confiuence  with  the  Mississippi,  and  which 
was  designated  "Island  No.  102,"  and  field 
notes  of  said  survey,  bearing  date  July  8, 
1820,  were  found  as  a  part  of  the  records 
of  the  office  of  the  Secretary  of  State  of  Mis- 
souri, a  certified  copy  of  which  field  notes 
was  received  In  evidence.  While  somewhat 
ambiguous,  said  fleld  notes  would  seem  to 
show  that  the  only  monuments  mentioned 
therein  were  trees.  For  Instance:  "Set  a 
post  on  the  margin  of  an  island,  comer  of 
Th.  sees.  SO  and  31,  T.  48,  N.,  R.  7  E.,  from 
which  a  B.  elder  10  In.  dia.  bears  N.  14  B. 
65  L.  and  a  cotton  18  in.  dia.  bears  S.  66  de- 
grees 3  links.  *  *  *  4.87  a  cotton  20  in. 
dla."  In  1849  the  United  States  government 
Issued  to  one  Laurentlns  M.  Eller  a  patent 
"for  the  fractlonals  on  Island  in  Missouri 
river,  of  sections  thirty  and  thirty-one.  In 
township  forty-eight,  of  range  seven,  east.  In 
the  District  of  Lands  subject  to  sale  at  Saint 
Louis,  Missouri,  containing  fifty-nine  acres 
and  seven-nine  hundreths  of  an  acre,  accord- 
ing to  the  (fflclal  plat  of  the  survey  of  the 
said  lands  returned  to  the  General  Land  Of- 
fice by  the  Surveyor  General,  which  said 
tract  has  been  purchased  by  the  said  Lau- 
rentlus  M.  Eller."  The  Eller  title,  so  ob- 
tained, became  vested  through  mesne  con- 
veyances In  John  M.  Little,  James  W.  Little, 
and  Mary  E.  Brown,  defendants  In  this  case; 
the  deed  by  which  the  said  defendants  ac- 
quired title  being  of  date  October,  1876,  and 
describing  said  island  .as  being  "through  ac- 
cretions supposed  to  contain  130  acres,  more 
or  less."  The  county  surveyor  of  St  Louis 
county  and  his  brother,  also  a  surveyor,  both 
testified  that  they  located  a  part  of  the  land 
In  dispute,  and  which  had  for  many  years 
been  known  as  "Little's  Island,"  as  well  as 
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"Island  No.  102,"  wltbln  the  bonnds  of  said 
United  States  survey  of  1820,  and  within  tbe 
same  township,  sections,  and  range  described 
In  said  patent  to  Eller,  bat  that  a  large  portion 
of  the  npper,  or  westerly,  part  of  the  Island 
had  disappeared,  and  a  large  addition  bad 
been  made  at  the  foot,  or  easterly  end  there- 
of, making  a  contlgnons  body  of  land  aggre- 
gating more  than  BOO  acres,  while  bnt  5 
acres  of  the  ground  as  originally  surveyed  In 
1820  remained  at  tbe  time '  of  the  trial. 
These  two  surveyors  described  in  detail  the 
manner  In  which  they  Identified  the  land 
by  lines  of  survey,  and  from  their  testimony 
it  would  appear  that  the  survey  of  1820  con- 
nected Island. No.  99  with  the  St.  Louis  coun- 
ty shore.  Island  No.  101  with  No.  90,  and 
Island  No.  102  with  No.  101,  and  that  the 
same  witnesses  conducted  their  survey  in  tbe 
same  manner. 

Defendants  Introduced  In  evidence  tbe  fol- 
lowing plat: 


of  the  river.  And  the  United  States  survey- 
ors and  tbe  surveyors  who  testified  for 
defendants  In  this  case  all  reckoned  from  tbe 
south  side  of  the  river,  while  the  surveyors 
who  testified  for  plaintiff  and  on  whose  sur- 
veys tbe  county  of  St  Charles  acted  In  tbe 
matter  reckoned  from  tbe  nortb  side.  Aside 
from  the  testimony  of  defendant's  surveyors, 
the  Identity  of  the  land  patented  to  Eller  is 
thoroughly  established  by  testimony  of  John 
M.  Little,  one  of  the  defendants,  who  tes- 
tified that  he  knew  the  island  in  1846;  that 
be  went  there  at  that  time  with  his  father 
and  cut  timber;  that  bis  father  afterwards 
purchased  it;  and  that  it  bad  been  In  tbe 
family  until  tbe  time  of  the  trial  below. 
This  witness  bad  been  on  the  land  at  fre- 
quent intervals,  and  produced  receipts  for 
taxes  paid  on  the  satee  by  him  and  his  fam- 
ily covering  a  continuous  period  from  the 
year  1854  to  the  time  of  the  trial,  1908.    He 
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In  connection  with  this  plat,  an  explana- 
tion appearing  from  the  testimony  in  tbe 
cause  is  important,  and  It  is  one  that  runs 
ail  through  the  case.  It  seems  that  all  sur- 
veys of  the  character  herein  Involved  are 
connected  with  a  meridian  line,  and  that  In 
the  meridian  Involved  in  this  case  there  is 
a  jog  at  the  Missoui*!  river  to  such  an  extent 
that  a  certain  township,  section,  and  range 
in  the  river  ascertained  from  the  St.  Louis 
county  side  would  locate  a  point  nearly  a 
mile  away  from  a  point  described  by  the 
same  township,  section,  and  range  numbers 
ascertained  from  the  St  Charles  county  side 


also  produced  a  redemption  certificate,  which 
was  admitted  in  evidence,  showing  that  tbe 
county  of  St  Louis  sold  the  land  Involved 
herein  on  tbe  14th  of  October,  1864,  to  one 
B.  A.  Hill  for  taxes,  and  that  James  R.  Little 
(ancestor  of  said  defendants)  redeemed 
same  from  said  purchaser  on  June  14,  1865. 
Capt  John  M.  Glllhara  testified  for  defend- 
ants that  be  bad  been  steamboat  master  and 
pilot  and  otherwise  engaged  In  running  boats 
on  the  Missouri  river  since  1858,  and  remem- 
bered Little's  Island  ever  since  that  time. 
It  was  tbe  first  island  west  or  above  where 
tbe  Burlington  Bridge  now  stands.    All  of 


Digitized  by  VjOOQIC 


Mo.) 


BRADSHAW  t.  EDELEN. 


695 


plaintiff's  vltnesseB  Identlfled  Nicholson's 
Islaiid  (wblch  plaintiff  claims  to  iiare  acquir- 
ed by  the  action  of  the  county  conrt  of  St. 
Charles)  as  being  the  first  island  west,  or 
above,  the  said  Burlington  Bridge.  Capt 
Glllham  described  the  action  of  the  river  on 
Little's  Island  as  wearing  or  washing  away 
land  at  the  head,  or  westerly  end,  thereof, 
and  by  slow  degrees  adding  to  the  foot,  or 
easterly  end,  thereof,  apparently  moving  the 
Island  down  stream  half  a  mile  or  more;  and 
also  testlfled  that,  when  he  first  ran  the  river 
at  that  point,  the  channel  was  I>etween  Lit- 
tle's Island  and  the  St  Charles  county  shore, 
but  that  alcmg  in  the  70'8  the  river  took  a 
ctiange  at  tliat  point,  the  channel  going  to 
the  St.  Louis  county  side,  apparently  moving 
LlttIe*B  Island  from  the  south  to  the  north 
side  of  tlie  river.  Two  otlier  steamboat 
captains  of  similar  eqierience  gave  similar 
testimony.  Plaintiff's  counsel  In  the  ex- 
amination of  these  witnesses,  as  well  as  in 
the  croBB-ezamination  of  other  witnesses  for 
the  defense,  endeavored  to  make  it  appear 
by  their  testimony  tliat  additions  to  the  is- 
land were  made  by  bars  forming  below, 
8q>arate  and  distinct  from  the  Island  prop- 
er, and  afterwards  attaching  themselves 
thereto,  and  the  witnesses  adliered  to  the 
fact  tliat  these  adoittons  to  the  island  were 
made  by  gradual  accretions  attached  to  the 
main  land  of  the  island  when  first  appearing. 
Clirist  Wamecke  testlfled  for  defendants 
that  he  had  known  Little's  Island  since  1862; 
that  he  moved  on  it  in  1871,  lived  there  five 
years,  built  a  bouse  and  stable  on  it,  raised 
good  crops  and  chopped  140  cords  of  wood 
off  of  It;  that  there  were  large  trees  on  It 
at  that  time,  some  of  which  he  had  seen 
tfawe  six  months  before  the  trial  below. 
This  witness  said  that  he  had  seen  this  is- 
land every  month  since  1871  and  lived  close 
to  it  all  that  time,  and  that  the  Island  which 
is  there  now,  and  which  is  called  Little's 
Island,  is  the  same  island  which  he  farmed 
more  tiian  80  years  before.  This  witness  also 
testlfled  to  the  washing  away  of  the  island 
at  the  head  and  the  forming  of  additions 
thereto  by  gradual  accretion.  This  was 
followed  by  corroborative  testimony  of  10 
or  12  citizens  of  St  Louis  county  who  lived 
in  the  immediate  vicinity. 

The  evidence  shows  that  trees  of  large 
size,  and  ancient,  bulky,  blackraed  stumps 
were  in  the  com  flelds  on  the  island,  all 
of  which  trees  and  stumps  were  within  the 
knowledge  of  nearly  all  of  defendant's  wit- 
nesses, and  in  existence  on  the  land  with- 
in a  month  of  the  trial.  Furthermore,  there 
is  testimony  in  ttie  case  that  some  of  these 
trees  were  sycamores  and  of  slow  growth, 
and  that  one  of  them,  measuring  over  11 
feet  in  circumference,  was  a  large  tree  when 
defendants'  witness  Brown  was  a  small  boy. 

At  the  conclusion  of  the  evidence  the  plain- 
tiff asked  the  court  to  give  the  following 
instructions:  "(1)  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 


that  Little's  Island  was  lost  by  being  en- 
tirely washed  away  by  the  waters  of  the 
Missouri  river,  and  that  afterwards  an  is- 
land or  sandbar  formed  where  Little's  Is- 
land stood,  and  that  said  sandbar  or  island, 
or  the  accretions,  if  any,  tliereto,  is  the  land 
In  controversy,  still  this  will  not  defeat 
plaintiff's  right  to  recovery.  (2)  The  court 
Instructs  the  jury  that  if  you  find  from  the 
evidence  that  a  sandbar  or  island  formed  in 
the  Missouri  river  opposite  or  below  Little's 
Island,  and  that  the  waters  of  the  Missouri 
river  ran  around  said  island  or  sandbar  for 
any  considerable  length  of  time,  and  that  the 
defendant  is  occupying  said  island,  or  is- 
lands, or  sandbar,  thus  formed,  then  such 
island  or  sandbar  is  not  an  accretion  to  said 
IJttle's  Island,  although  the  jury  may  find 
from  the  evidence  that  such  sandbar  or  is- 
land afterwards  was  connected  with  said 
Little's  Island  or  any  part  thereof,  and 
your  verdict  must  be  for  the  plaintiff.  (8) 
The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  the  land  In 
controversy  is  an  Island,  or  islands,  formed 
in  the  Missouri  river,  and  not  Little's  Island, 
or  an  accretion  thereto,  as  explained  to  you 
in  other  instructions,  and  that  said  land  was 
sold  in  the  county  of  St  Charles,  Mo.,  to 
plaintiff  and  his  grantors,  then  the  plain- 
tiff is  entitled  to  recover,  and  your  verdict 
must  be  for  the  plaintiff.  (4)  The  jury  are 
further  instructed  that,  if  they  believe  from 
the  evidence  that  Island  No.  102  or  Little's 
Island  washed  away,  then  defendants  and 
those  under  whom  they  claim  lost  all  claim 
that  they  may  have  had  to  said  Island  and  the 
land  that  formed  the  same,  notwithstanding 
the  jury  may  believe  from  the  evidence  that 
the  land  or  some  portion  thereof  formerly 
composing  said  island  was  precipitated  from 
the  water  of  said  river  and  settled  upon  or 
became  attached  to  a  formation  of  land  be- 
low it  in  said  river,  and  that  the  latter 
formation  now  forms  a  portion  of  the  land 
described  in  the  petition  of  plaintiff.  (5) 
If  the  jury  believe  from  the  evidence  that 
there  is  and  has  been  continually  a  slough 
or  channel  of  the  Missouri  river  between  the 
land  in  controversy  and  Little's  Island,  then 
the  plaintiff  is  entitled  to  recover,  and  your 
verdict  must  be  for  plaintiff.  (6)  The  jury 
are  further  Instructed  that  the  defendants 
have  not  proved  any  title  to  the  premises 
described  in  the  petition  of  plaintiff.  (7) 
The  jury  are  Instructed  that  under  the 
pleadings  and  evidence  in  this  cause  they  will 
find  a  verdict  for  the  plaintiff."  The  court 
refused  each  and  aii  of  said  instructions,  to 
which  action  of  the  court  In  refusing  said 
instructions  and  each  of  them  the  plain- 
tiff at  the  time  excepted. 

The  plaintiff  further  asked,  and  the  court 
gave  to  the  jury,  the  following  Instructions: 
"(8)  The  jury  are  Instructed  that  under  the 
evidence  in  this  cause  the  land  described  in 
the  petition  of  plaintiff  is  situate  in  St 
Charles  county.     (9)  The  jury  are  further 
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Instnicted  that  Island  No.  102,  or  IJittle's 
Island,  In  the  Missouri  river,  was  in  St  Louis 
county,  and  that.  If  they  believe  from  the  evi- 
dence that  said  Island  was  entirely  washed 
away,  then  defendants  and  those  under  whom 
they  claim  lost  all  claim  they  may  have  bad 
to  said  Island.  (10)  The  Jury  are  Instructed 
that  the  statute  of  limitations  did  not  run 
against  the  state  of  Missouri  or  St  Charles 
county,  and  that  defendants  did  not  acquire 
any  title  by  any  possession  they  may  have 
bad  of  the  same  to  any  portion  of  the  land 
sued  for,  as  against  the  patents  for  the  same 
Issued  by  St  Charles  county  and  read  in  evi- 
dence by  plalntlflT.  (11)  The  Jury  are  far- 
ther Instructed  that  If  they  further  believe 
from  the  evidence  that  the  land  described  In 
the  petition  herein  Is  an  Island  or  Islands 
formed  In  the  Missouri  river  below  Island 
No.  102,  or  Little's  Island,  or  below  where  It 
was  formerly  situated,  then  the  title  to  the 
same  vested  in  the  state  of  Missouri,  and  the 
swamp  land  patents,  signed  by  Vic  D.  Dlerk- 
er,  presiding  Judge  of  the  county  court,  and 
the  deed  from  Jane  Nicholson,  David  Nichol- 
son, Maggie  Tracy,  and  John  H.  Tracy,  her  hus- 
band, to  R.  B.  Bradshaw,  read  In  evidence  by 
plaintiff,  vestedthe  legal  title  of  the  land  there- 
in described  by  said  Bradshaw.  (12)  The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  the  land  In  controversy  was 
not  formed  by  accumulations  of  soil,  slow- 
ly and  imperceptibly  washed  up  or  deposited 
against  the  lower  end  of  Little's  Island,  but 
that  said  land  was  formed  by  sandbars  form- 
ing in  times  of  high  water  in  the  river,  below, 
near,  or  contiguous  to  Little's  Island,  and  by 
deposits  of  sand,  sediment,  and  soil  carried 
on  said  bars  by  succeeding  floods,  said  sand- 
bars were  transformed  into  Little's  Island, 
or  by  waters  of  the  river  receding  therefrom, 
then  defendants  did  not  acquire  any  title  to 
the  land  so  forihed,  and  your  verdict  must 
be  for  the  plaintiff.  (13)  The  Jury  are  in- 
structed that  accretions  to  land  can  be  form- 
ed only  by  gradual  and  imperceptible  deposits 
from  the  river,  the  progress  of  which  cannot 
be  observed  from  day  to  day,  but  only  in  con- 
siderable periods  of  time,  or  by  a  like  gradual 
and  imperceptible  recession  of  the  water  of 
the  river,  and  they  are  therefore  Instructed 
that  if  they  believe  from  the  evidence  that 
sandbaiB  were  formed  in  times  of  high  water 
In  the  river,  either  contiguous  to  or  near 
liittle'ci  Island,  that  Bubseqn«itly  became 
land  attached  to  said  island,  that  such  land 
so  formed  is  not  an  accretion  to  said  island, 
and  defendants  did  not  acquire  any  title 
thereto  by  reason  of  any  title  they  may  have 
owned  to  aald  island.  (14)  The  Jury  are 
instructed  that  although  they  may  believe 
from  the  evidoice  tbat  the  land  lying  west 
of  or  vtp  the  river  from  the  line  marked 
'Slough'  on  the  plat  of  Nicholson's  Island, 
read  in  evidence  by  plaintiff,  was  a  part  of 
the  original  Little's  Island  or  of  accretions 
thereto  formed  by  gradual  and  Imperceptible 


deposits  fr<»n  tlie  river,  yet  if  th^  further 
believe  from  the  evidoice  that  the  land  began 
to  form  east  of  or  down  the  river  from  said 
line  marked  'Slough'  on  said  plat,  and  that 
the  same  was,  at  the  time  It  began  to  form, 
separated  by  a  channel  or  slough  of  said  river 
through  which  water  flowed  at  seasons  of 
low  water,  which  channel  or  slough  gradually 
flUed  up,  then  the  land  formed  east  of  or  be- 
low said  line  marked  'Slough'  on  said  plat 
was  not  an  accretion  to  said  land  lying  west 
of  or  above  the  same  on  said  plat  and  tbe 
Jury  will  flnd  a  verdict  for  plaintiff  for  all 
the  land  lying  east  of  or  below  said  line 
marked  'Slough'  on  said  plat  (15)  l%e  court 
instructe  the  Jury  that  tbe  patent  of  the  coun- 
ty of  St  Charles,  Mo.,  to  plaintiff  and  his 
grantors  Is  prima  fade  evidence  that  the  title 
to  the  land  therein  described  was  In  the  coun- 
ty of  St  Charles,  Mo.,  and  the  introduction 
of  said  patent  in  evidence  made  out  a  prima 
fade  case  for  plaintiff,  and  tbe  burden  u 
upon  the  defendante  to  overcome  such  prima 
facie  case  by  proving  to  tbe  satisfacticHi  ot 
the  Jury  that  the  land  in  controversy  Is  Lit- 
tle's Island,  or  accretions  thereto,  as  explain- 
ed to  you  in  other  lnBtmction&  (16)  The 
Jury  are  further  instmcted  that,  if  they  flnd  a 
verdict  toe  plaintiff,  tli^  will  assess  his  dam- 
ages at  any  sum  not  exceeding  $300,  tb^ 
may  believe  from  the  evidence  is  the  r«ital 
value  of  the  premises  they  flnd  be  Is  entitled 
to  recover,  from  the  29th  day  of  July,  1002, 
to  the  present  time,  and  also  flnd  what  they 
may  believe  from  tbe  evidence  is  tbe  month- 
ly value  of  the  rents  and  proflte  of  said 
premises  In  a  sum  not  exceeding  fSS." 

Over  the  objection  and  exception  of 
plaintiff,  the  court,  at  tbe  request  of  defend- 
ants. Instructed  the  Jury  as  follows:  "(1) 
The  court  instructs  the  Jury  that,  if  yon  be- 
lieve from  the  evidence  tbat  the  defendants 
John  M.  Little,  James  W.  LltUe,  and  Mary 
E.  Brown  are  tbe  same  persons  described  in 
the  deed  from  EJlizabeth  Little  and  introduced 
in  evidence,  then  they  became  owners  of  tbe 
land  described  in  the  patent  from  the  United 
Stetes  to  Eiler,  also  introduced  in  evidence 
in  this  case;  and,  if  you  further  believe 
from  the  evidence  that  such  land  was  in  the 
form  of  an  Island  in  tbe  Missouri  river, 
then  the  boundaries  of  said  land  extesaded 
in  each  direction  to  the  water's  edge,  and  all 
new  land  or  soil  which  you  believe  from  tbe 
evidence  may  have  been  added  to  such  island 
by  gradual  accretion  to  its  shores,  or  by  tbe 
gradual  recession  of  tbe  watns  of  tbe  river 
from  ite  shores,  became  a  part  of  ancb  la- 
land  and  also  became  the  prapeetj  of  aald 
defendants,  even  tboogb  such  accretlona 
and  new  land  so  formed  and  added  to  aald 
Island  extended  over  and  induded  portions 
of  that  territory  where  land  owned  by  Ntcboi- 
son  had  formerly  been  located,  provided  yon 
also  believe  from  tbe  evidence  tliat  aald 
land  of  said  Nicholson  located  in  said  ter^ 
rltory  as  above  described  bad  been  waahed 
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away  by  tbe  rlyer  to  the  level  of  the  rlTcr's 
bed,  and  to  anch  extent  that  the  channel 
of  said  river  flowed  over  tbe  aame  locality 
occapled  by  said  portions  of  land  of  said 
Nicholson  prior  to  the  formation  of  said  ac- 
cretions and  new  land.  And  if  yoa  fnrthv 
believe  fnMn  the  evidoice  that  the  land  in 
dispnte  in  this  snlt  is  made  up  of  land  de- 
scribed in  said  iwtent  from  the  United  States 
government,  or  any  part  of  same,  and  new 
land  gradually  added  thereto  by  accretion 
or  recession,  as  above  described,  then  the 
plaintiff  acquired  no  title  or  right  of  pos- 
session to  the  land  In  dlspate  by  reason  of 
the  patents  to  same  made  by  tbe  connty  of 
St.  Charles  of  its  oflSclals,  and  your  verdict 
should  be  for  defendants." 

Plaintiff  claims  that  the  islands  sued  for 
existed  prior  to  the  year  189S,  but  that  they 
were  not  surveyed  or  numbered  and  could  not 
be  located,  and  that,  having  been  formed 
in  a  navigable  stream,  they  belonged  to  the 
state;  that  by  the  act  of  1885  (Laws  1885,  p 
207;  section  8846,  Rev.  St  1898)  they  were 
granted  to  the  counties  in  which  located; 
that  the  lands  in  question  are  located  In 
and  belonged  to  St.  Charles  county,  and  by 
sales  thereof  by  the  county  court  of  said 
county  to  Jane  and  David  Nicholson,  Mag- 
gie Tracy,  and  R.  B.  Bradshaw,  and  patent 
issued  to  them  by  said  county  in  pursuance 
of  said  sale,  they  acquired  the  legal  title  to 
said  "Nicholson's  Island  West  of  tbe  Slough"; 
that  the  same  Is  true  with  respect  to  "Nichol- 
son's Island  East  of  tbe  Slough,"  which  was 
sold  by  said  connty  to  the  same  persons ;  and 
that  as  plalntifF  acquired  by  deed  the  in- 
terests of  Jane  Nicholson,  widow  of  David 
Nicholson,  Dora  Nicholson,  Maggie  Tracy, 
and  John  H.  Tracy,  her  husband,  he  is  the 
owner  of  the  legal  title  to  said  land  and 
prima  fade  entitled  to  its  possession.  The 
argument  Is  that  under  the  state  of  facts 
recited  the  burden  is  upon  the  defendants  to 
disprove  the  title  shown  by  plaintiff  In  order 
to  sustain  tbe  verdict,  and  that  they  have 
failed  to  do  this;  that  their  only  claim  to 
do  this  is  based  on  the  patent  issued  May 
1,  1848,  to  Laurentius  M.  Eiler  for  an  Is- 
land in  the  Missouri  river,  on  a  certificate 
of  entry,  the  date  of  which  does  not  appear, 
that  the  Island  is  neither  numbered  nor  nam- 
ed in  It,  nor  does  it  embody  any  plat  or  refer 
to  any  survey,  but  merely  conveys  frac- 
tionals  on  Island  in  the  Missouri  river  of 
sectiona  80  and  81,  township  48,  range  7 
K,  ctwtaining  68.78  acres,  and  that  this  Is 
not  the  land  sued  for;  that  the  surveyor, 
testifying  for  defendants,  stated  that  he 
could  not  locate  it,  and  the  evidence  falls  to 
do  so,  and  that  the  patent  should  have  been 
excluded.  In  snppwt  of  plalntlfTs  position, 
he  cites  tbe  case  of  Long  v.  Hlgginbotham, 
66  Mo.  246;  but  it  is  said  in  that  case:  "The 
law  applicable  to  deeds  from  the  govern- 
ment to  individuals,  and  between  parties 
Srantor  and  grantee,  Is  not  so  strict  in  its 


requirements  of  certainty  In  their  descrtptloii 
of  the  lands  conveyed,  as  in  sherlfTs  sale* 
and  other  proceedings  in  invitum.  In  th* 
former,  parol  evidence  Is  allowed  to  explain 
and  Identify  and  locate."  In  the  case  of 
Wlddecomb  v.  Rosemiiler  (O.  O.)  118  Fed.  286, 
It  is  said :  "Island  No.  42  [in  the  Missouri 
river]  was  conveyed  by  the  general  govern- 
ment, and  thus  appropriated  and  reserved  by 
it  in  1820,  before  the  admission  of  the  state 
into  the  Union.  It  and  the  control  of  the 
river  never  passed  to  the  state  under  the  act 
of  admission.  It  continued  to  be  the  prop- 
wty  of  the  United  States  until  it  was  patent- 
ed in  1886  to  this  plainUff."  The  field  notes 
of  the  United  States  survey  of  Island  No.  102 
of  date  July  8,  1820,  a  certified  copy  of  which 
was  Introduced  In  evidence  by  defendants, 
clearly  established  that  Little's  Island  was 
surveyed  by  the  United  States  government 
prior  to  the  admission  of  this  state  into  the 
Union,  which  occurred  August  10,  1821.  The 
weight  of  the  evidence  shows  that  Little's  Is- 
land and  Island  No.  102  are  one  and  the 
same.  The  island  is  question,  having  been  , 
surveyed  by  the  general  government,  and  In 
this  way  appropriated  and  reserved  by  it.  In 
1820,  before  the  admission  of  the  state  into 
the  Union,  continued  to  be  the  property  of  the 
United  States  until  it  was  patented  to  Laur- 
entius M.  Bller.  A  patent  issued  by  the  Unit- 
ed States  government  is  at  least  prima  facie 
evidence  that  all  prerequisites  of  the  law 
necessary  to  its  Issuance  have  been  compiled 
with.  Cramer  v.  Keller,  88  Mo.  278, 11  S.  W. 
784.  It  has  also  been  held  that  field  notes 
of  United  States  surveys  of  public  lands  will 
control  in  ascertaining  locations,  even  though 
the  monuments  established  by  the  govern- 
ment surveyor  cannot,  as  in  this  case,  be 
found.  Carter  v.  Homback,  139  Mo.  238,  40 
S.  W.  883;  Minter  v.  Crommelin,  18  How. 
87,  15  L.  Ed.  278.  There  was  some  differ- 
ence between  the  evidence  of  the  surveyors 
who  testified  in  the  case  as  to  the  location 
of  the  island  in  question,  owing  to  the  fact 
that  the  township  and  range  ime  south  of  the 
Missouri  river  nm  north  from  the  south,  and 
the  lines  north  of  the  river  run  south  from 
the  north.  They  seem  to  vary  from  one-half 
mile  to  a  mile.  But  the  Elbring  brothers, 
surveyors,  who  testify  for  defendants,  locat- 
ed the  land  described  In  the  government  pat- 
ent to  Eller  as  being  within  the  island,  town- 
ship, range,  and  sections  described  In  said 
patent,  and,  as  no  other  land  was  located 
within  the  same,  this  testimony  could  have 
had  no  application  to  any  other  island.  While 
the  evidence  shows  that  the  principal  part  of 
Little's  Island  washed  away  at  its  head,  there 
were  several  acres  of  its  lower  end  which  had 
not  washed  away,  and  to  which  accretions 
gradually  formed,  so  that  its  identity  was  not 
entirely  destroyed.  Nor  do  we  tblnlc  it  a 
matter  of  any  consequence  that  Surveyor  El- 
bring did  not  find  the  monuments  mention- 
ed In  the  government  survey,  as  they  were 


Digitized  by 


Google 


693 


92  SOUTHWESTBRN  BBCOBTEB. 


mo. 


simply  trees,  and  wonid  necessarily,  In  so 
many  years,  undergo  so  many  changes  as  to 
place  them  beyond  recognition.  There  was 
nn  abundance  of  evidence  tending  to  show 
that  the  accretions  to  the  lower  end  of  Is- 
land No.  102,  or  Little's  Island,  were  gradual 
and  Imperceptible,  and  that  the  land  In  pos- 
session of  the  Little  family  Is  In  fact  but  one 
Island.  It  Is  true  there  was  evidence  on  the 
part  of  the  plaintiff  which  tended  to  show 
that  the  accretions  at  the  lower  end  of  the 
Island  were  occasioned  by  sandbars  forming 
there,  which  afterwards  became  connected 
with  tile  Island,  but  upon  this  question  the 
evidence  was  conflicting,  and  the  weight 
thereof  for  the  consideration  of  the  Jury. 

Plaintiffs  case  seems  to  rest  entirely  upon 
the  proposition  that  Little's  Island  was  wash- 
ed away.  Unless  this  was  so,  from  our  point 
of  view,  the  defendants,  having  through 
mesne  conveyances  succeeded  to  the  title  of 
the  patentee,  Laurentlns  M.  Eiler,  became 
the  owner,  not  only  of  the  island,  but  also  all 
accretions  to  any  part  of  It  remaining  since 
.the  time  of  the  government  survey.  That 
Little's  Island  had  not,  up  to  the  time  of  the 
trial  at  least,  been  entirely  washed  away,  Is 
Indicated  by  the  trees  and  stumps  of  ap- 
parently more  than  60  years  of  age  standing 
in  the  com  fields.  The  Idea  that  a  slough 
ran  between  "Nicholson's  Island  West  of  the 
Slough"  and  "Nicholson's  Island  East  of  the 
Slough"  cannot  be  correct  If,  as  contended  by 
plaintiff,  Nicholson's  Island  and  Little  Island 
were  one  and  the  same.  While  the  evidence 
shows  that  there  was  a  ravine  In  Little's  Is- 
land, that  did  not  have  the  effect  of  dividing 
it  Into  different  tracts.  According  to  the  evi- 
dence, some  of  the  large  stumps  of  which  we 
have  spolLen  were  situated  In  this  ravine,  or 
slough. 

Plaintiff  contends  that  there  was  no  evi- 
dence as  to  when  the  island  described  in  the 
Eiler  patent  sprang  up ;  but  we  think  that  as 
the  record  shows  that  In  the  year  1820  the 
United  States  government  made  a  survey  of 
an  island,  designated  as  "Island  No.  102,"  in 
the  Missouri  river,  not  far  from  Its  confluence 
with  the  Mississippi  river,  field  notes  of  which 
survey  were  afterwards  found  as  a  part  of 
the  records  of  the  office  of  the  Secretary  of 
State  of  this  state,  and  a  certified  copy  there- 
of read  In  evidence  in  this  case,  there  can  be 
no  question  that  the  island  sprang  up  or  was 
formed  before  it  was  surveyed,  and  there- 
fore before  Missouri  was  admitted  Into  the 
Union  of  states. 

We  find  no  error  In  the  instructions  given 
at  the  instance  of  the  defendants  or  in  the 
refusal  of  the  court  to  give  the  Instructions 
asked  by  the  plaintiff.  Taking  the  instruc- 
tions given  as  a  whole,  they  presented  the 
law  of  the  case  very  fairly  to  the  Jury. 

The  Judgment  is  for  the  right  parties,  and 
should  be  affirmed.  It  Is  so  ordered.  All 
concur. 


STATE  r.  GRANT. 
(Sapreme  Court  of  Miasoari,  Divlaion  Mo.  3L 

March  6,  1906.) 
C!ouBTs— JuBiSDicnon  of  Supsnix  CouBir— 

CORSTITDTIONAI.    QUXSnONS    —    ABANDON - 

UKNT. 

Failing  to  call  the  attention  of  the  trial 
court,  in  the  motion  for  a  new  trial,  to  the  ob- 
jections urged  daring  the  progress  of  the  trial 
that  the  law  involved  was  unconstitutional, 
must  be  treated  as  an  abandonment  of  the  con- 
stitutional question,  so  as  to  deprive  the  Su- 
preme Court  of  jurisdiction  on  appeal,  although 
appellant's  brief  urges  such  constitutional  ques- 
tion. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; James  B.  Hazell,  Special  Judge. 

Frank  Grant  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Cause 
transferred  to  the  St  Louis  Court  of  Appeals. 

This  cause  is  here  upon  appeal  by  defend- 
ant from  a  Judgment  of  conviction  in  the 
Dunklin  county  circuit  court  upon  an  indict- 
ment charging  the  defendant  with  a  viola- 
tion of  what  Is  commonly  known  as  the  "Lo- 
cal Option  Law,  "which  had  been  adopted  in 
that  county.  The  sufficiency  of  the  Indict- 
ment is  nowhere  challenged,  and  there  Is  no 
reason  for  reproducing  It  here.  On  the  3l8t 
day  of  May,  1904,  the  defendant  was  put  up- 
on his  trial  before  a  Jury  for  thA  commission 
of  the  offense  charged.  The  evidence  was 
heard,  the  court  instructed  the  Jury,  and  the 
causes,  which  had  been  consolidated,  were 
submitted  to  them,  and  they  returned  a  ver- 
dict of  not  guilty  in  cases  Nos.  23  and  24,  and 
a  verdict  of  guilty  in  case  No.  2,  assessing 
defendant's  punishment  at  a  fine  of  $300. 
Judgment  was  rendered  in  accordance  with 
the  verdict,  and  from  this  Judgment  defend- 
ant prosecuted  his  appeal  to  this  court,  and 
the   cause   Is   now   here   for  consideration. 

W.  R.  Satterfield,  for  appellant  The  At- 
torney General  and  Rush  C.  Lake^  for  the 

State. 

FOX.  J.  (after  stating  the  facta).  At  the 
very  inception  of  the  consideration  of  the 
record  before  us,  we  are  confronted  with  this 
question,  has  this  court  any  Jtirlsdiction  to 
finally  determine  this  cause?  It  is  conceded 
that  the  offense  charged,  upon  which  this 
trial  and  conviction  was  bad.  Is  a  misdemean- 
or, and  it  is  manifest  that  unless  the  record 
discloses  that  some  constitutional  question 
is  involved,  and  has  been  property  preser- 
ved for  review,  this  court  is  without  Jurisdic- 
tion. 

The  record  discloses  that  the  appellant, 
during  the  progress  of  the  trial,  when  the 
state  was  proceeding  to  show  by  the  records 
the  adoption  in  that  county  of  the  local  op- 
tion law,  interposed  objections  to  such  evi- 
dence; but  subsequent  to  the  trial  and  in 
the  brief  now  before  us  appellant  makes  the 
following  declaration:  "The  defendant  now, 
however,  abandons  and  does  not  further  In- 
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slst  on  the  court  reviewing  mid  objections 
and  exceptions  to  snch  offerings  and  the 
rulings  of  the  court  upon  the  same,  and  for 
the  purpose  of  this  trial  admits  that  the 
connty  court  records  and  all  proceedings  np 
to  the  election,  the  election,  and  notices  of 
the  same,  as  well  as  the  notice  of  the  result, 
were  legal,  and  that  at  the  date  of  the  alleged 
violation  of  the  law  for  which  the  defend- 
ant stands  convicted  the  local  option  law  was 
in  force  and  effect  in  Dunklin  county,  Mo. 
The  defendant  likewise  abandons  all  objec- 
tions to  the  constitutionality  of  the  local 
option  law  which  were  made  and  argued  at 
the  time  the  objections  mentioned  above  were 
made  and  argued,  except  objections  Nos.  10 
and  11,  which  are  as  follows,  to  wit:  (10)  Be- 
cause the  penalties  prescribed  by  the  local 
option  act  are  excessive,  and  In  violation 
of  section  25,  art  2,  of  the  BUI  of  Rights. 
(II)  Becanse  the  adoption  of  the  local  op- 
tion law  disturbs  and  renders  unsettled  the 
flnancial  policy  of  the  county  in  which  It  is 
adopted." 

When  we  reach  the  motion  for  new  trial, 
it  is  made  manifest  that  appellant  does  not 
follow  up  the  objections  Nos.  10  and  11  urged 
in  the  foregoing  statement  in  the  brief.  It 
la  nowhere  assigned  in  the  motion  for  new 
trial,  as  a  ground  why  It  should  be  granted, 
that  the  local  option  law,  which  defendant 
was  convicted  of  violating,  waa  unconstito- 
tlonal  in  any  particular.  It  is  alleged  in 
such  motion  that  "the  court  erred  in  admit- 
ting Illegal  and  irrelevant  testimony,  in  this, 
to  wit:  in  permitting  the  state  to  offer  the 
evidence  over  the  objection  of  the  defendant, 
the  orders  of  the  county  court,  and  other 
and  farther  evidence  tending  to  show  that 
the  local  option  statute  was  in  force  and 
effect  tn  Dunklin  county.  Mo."  It  is  clear 
that  the  motion  for  new  trial  in  no  way  chal- 
lenges the  constitutionality  of  the  law  or  its 
sufficiency  in  any  respect  The  only  com- 
plaint is  that  the  court  permitted  evidence 
tending  to  show  that  the  local  option  statute 
was  In  force  and  effect  In  Dunklin  county, 
Mo.  This  complaint  has  been  abandoned  by 
the  express  declaration  of  defendant  as  here- 
tofore indicated,  in  which  he  states  that  the 
"local  option  law  was  In  force  and  effect  In 
said  county." 

Failing  to  call  the  attention  of  the  trial 
court  in  the  motion  for  new  trial  to  the  ob- 
jections urged  during  the  progress  of  the 
trial,  that  the  local  option  law  was  uncon- 
stitntlonal,  must  be  treated  as  an  abandon- 
ment of  the  constitutional  question.  The 
action  of  the  trial  court  upon  the  motion  for 
new  trial  is  nearlng  the  final  action  of  the 
court  In  the  cause,  and  it  is  essential  in  such 
motion  to  call  the  attention  of  the  court 
to  all  questions  upon  which  It  is  sought  to 
have  it  pass.  If  such  is  not  done,  it  cannot 
be  said  that  the  court  passed  upon  a  ques- 
tion which  is  omitted  from  the  motion  for 
new  trial. 

The  constitutional  question  referred  to  In 


the  record  has  repeatedly  had  the  attention 
of  this  court  and  litigants  seeking  to  have 
the  cases  which  have  fully  determined  that 
question  reconsidered  can  only  do  so  by 
preserving  such  question  in  the  record  in  snch 
manner  as  would  authorize  the  court  to  re- 
view it 

This  cause  upon  the  record  before  us  is 
properly  within  the  jurisdiction  of  the  St 
Louis  Court  of  Appeals,  and  It  is  therefore 
ordered  transferred  to  that  court  All  con* 
cur. 


BROWN  et  al.  v.  SOUTH  JOPLIN  LEAD  ft 
ZINO  MIN.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  6,  1906.) 

Pbattd— Matters    of    Opinion— Liability. 

Where  a  person  says  ttiat  a  body  of  ore 
through  which  a  drill  hole  has  been  made  is 
pay  ore,  it  cannot  be  otherwise  treated  than 
a  mere  expression  of  opinion  that  it  will  pay. 
and  an  action  for  fraud  and  deceit  cannot  be 
predicated  thereon,  even  though  the  opinion  was 
unwarranted  as  shown  by  development  of 
the  mine;  it  bein);  true  that  a  drill  hole  had 
been  made,  and  that  the  drill  showed  that  it 
passed  through  ore. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Fraud,  {§  12,  13.] 

Appeal  from  Circuit  0>urt  Jasper  Coun- 
ty: Joseph  D.  Perkins,  Judge. 

Action  by  C.  J.  Brown  and  another  against 
the  South  Joplin  Lead  ft  Zinc  Mining  Com- 
pany. From  an  order  sustaining  a  motion 
to  set  aside  the  verdict  of  the  jury,  and  grant- 
ing a  new  trial,  plaintiffs  appeal.    Affirmed. 

This  cause  is  here  upon  appeal  by  the 
plaintiff  from  an  order  of  the  Jasper  county 
circuit  court  sustaining  in  behalf  of  respond- 
ents a  motion  to  set  aside  the  verdict  of  the 
Jury  and  granting  a  new  trial. 

This  was  an  action  brought  by  the  plaintiffs 
against  the  defendant  for  damages  for  fraud 
and  deceit  The  suit  was  brought  on  Janu- 
ary 2,  1002.  The  plaintiffs  alleged  in  their 
petition  that  on  or  about  the  —  day  of  Feb- 
ruary, 1900,  Henry  B.  Fain,  a  director  and 
agent  of  the  defendant  in  charge  of  Its  land 
in  Jasper  county,  Mo.,  and  the  defendant  by 
Its  agent  tiie  said  Henry  B.  Pain,  for  the 
purpose  of  inducing  plaintiff,  C.  J.  Brown, 
and  his  associate,  L.  H.  Pounds,  to  enter  into 
the  mining  lease  described  in  plalntifTs  pe- 
tition, falsely  and  fraudulently  represented 
to  them  that  it  had  drilled  a  hole  in  a  shaft 
sunk  on  lot  9  to  the  depth  of  180  feet  and 
that  there  was  a  body  of  pay  ore  found  there- 
in 50  feet  in  depth,  and  that  said  pay  ore  was 
struck  at  a  depth  of  136  feet  from  the  sur- 
face and  continued  rich  in  ore  to  the  depth 
of  186  feet  and  that  the  said  defendant  false- 
ly represented  to  the  plaintiffs  that  there 
was  no  old  drifts  within  less  than  60  or  60 
feet  on  the  east  of  said  shaft  and  none  what- 
ever on  the  north  thereof,  and  that  the  ground 
thereunder  was  solid  and  had  never  been 
mined.  The  allegation  is  made  that  the  plain- 


Digitized  by  VjOOQIC 


700 


02  SOUTHWESTERN  REPOBTER. 


(Mo. 


tiffs  relied  upon  the  represaitatioiw  as  true, 
and  believed  tbem  to  be  true,  and  that  they 
were  thereby  Induced  to  and  did  sign  the 
mining  lease  by  which  th^  obligated  them- 
selvea  to  pump  water,  put  in  machinery,  and 
sink  the  shaft  on  lot  No.  9  to  a  depth  mffl- 
dent  to  open  up  the  lower  run  of  ore,  as 
sbown  by  the  drill;  that  is,  to  a  depth  of 
from  186  to  186  feet,  and  to  plank  the  shaft 
and  timber  it,  as  provided  in  said  lease,  and 
to  do  many  other  things  as  provided  in  said 
lease.  That  afterwards  the  plaintiffs,  rely- 
ing upon  said  representation  as  true,  and  be- 
lieving them  to  be  true,  and  being  deceived 
thereby,  entered  into  said  mining  lota,  and 
expended  and  Invested  their  money  therein 
in  the  development  of  said  lots  and  in  sink- 
ing a  shaft  on  lot  No.  9,  and  placing  machin- 
ery thereon,  and  pumping  water  therefrom, 
and  running  a  drift  from  said  shaft  That 
the  said  representations  so  made  by  defend- 
ant were  false,  and  known  to  be  false,  by 
the  said  defendant's  agent  when  be  made 
them,  or  that  they  were  made  as  of  his  own 
knowledge,  and  ttiat  plaintiffs  relied  upon 
said  representations  as  being  true  and  there- 
by induced  to  sign  said  lease;  and  that  they 
sunk  said  shaft  No.  9,  and  spent  a  large  sum 
of  money  before  they  discovered  the  drift 
imder  said  shaft,  and  that  said  ground  was 
not  as  represented.  The  answer  consisted  of 
a  general  denial.  The  record  discloses  an 
immense  volume  of  evidence  introduced  up- 
on the  trial  of  this  cause.  While  in  the  brief 
of  appellant  we  find  the  general  statement 
that  the  evidence  established  the  false  rep- 
resentations made  as  charged  in  the  petition, 
yet  there  Is  a  failure  to  point  out  specifically 
the  evidence  of  plaintiff  or  other  witnesses 
in  support  of  such  allegations ;  hence  we  are 
left  to  an  anamination  of  the  abstract  of  rec- 
ord to  ascertain,  what  In  fact,  were  the  rep- 
resentations made  to  Induce  the  plaintiff  to 
enter  into  the  contract  of  lease  for  this  min- 
ing property.  The  only  question  presented 
upon  this  appeal  is  the  correctness  or  incor- 
rectness of  the  action  of  the  trial  court  in  sus- 
taining the  motion  for  new  trial.  We  shall 
not  undertake  to  review  the  entire  testi- 
mony In  this  cause;  hence  it  IB  suffldent  in 
order  to  dispose  of  the  legal  propositions  In- 
volved to  briefly  Indicate  in  this  statement 
the  testimony  relating  to  the  representations 
made. 

J.  Bl  Strickler,  a  witness  for  plaintiff,  testi- 
fied partly  as  follows:  "Brown,  myself,  and 
Pain  went  to  the  South  Joplin  Lead  &  Zinc 
Mining  Company's  ground  In  the  southwest 
part  of  the  city  for  the  purpose  of  looking  the 
ground  over.  Mr.  Brown  considered  the  ques- 
tion of  taking  a  lease  on  the  ground,  and  I 
went  there,  and  walked  over  all  the  ground, 
and  we  questioned  Pain  as  to  the  conditions. 
I  asked  particularly  about  where  the  old 
drifts  were,  as  the  water  was  up  so  we 
coundnt  get  into  the  ground,  and  told  him  I 
didn't  think  Mr.  Brown  desired  to  take  the 
leaM  witbont  understanding  what  the  groimd 


was,  and  whether  tliere  was  solid  ground 
where  they  tiad  started  the  new  shaft  on  lot 
9.  Mr.  Pain  walked  all  over  the  ground 
with  Mr.  Brown,  myself,  and  Mr.  Miller. 
That  was  the  first  time  I  met  Mr.  Pain.  We 
started  on  the  west  side  of  the  ground,  where 
they  had  started  to  put  in  a  double  barrel 
pump,  and  he  explained  that  shaft  to  ua.  We 
went  over  west  where  they  were  sinking  a 
shaft  that  was  then  down  about  50  feet,  and  I 
asked  the  question  whether  that  shaft  was  in 
solid  ground,  and  he  said  it  was.  He  stepped 
to  the  east  of  it,  and  told  us  there  were  no 
old  drifts  on  lot  9  near  that  shaft— within 
perhaps  60  feet  He  stepped  across  to  the 
comer  of  the  mill,  stating  that  the  old  drifts 
were  over  there,  and  tliat  there  were  no  drifts 
north  of  the  shaft  He  also  stated  that  they 
had  drilled  thisspot  before  they  commenced  the 
abaft  and  that  there  was  pay  ore  from  136  to 
186  feet  and  part  of  it  very  rich.  Those  were 
the  statements  made.  Q.  Point  out  the  point, 
as  near  as  you  can,  whether  Colonel  Pain  told 
you  that  it  was  solid  ground  from  that  place 
ontotheshaft?  A.  Themlllwaaon  tot  10.  He 
pointed  out  and  designated  the  comer  of  the 
mill  outside  which  was  about  60  feet  from 
this  shaft  There  was  another  shaft  in  here 
on  lot  10.  That  drift  run  from  this  stiaft 
and  then  continued  to  another  shaft  Q.  Did 
Pain  tell  you  that  he  had  been  in  the  ground 
and  knew  the  location  of  the  drifts?  A.  I 
don't  know  that  he  wpoke  about  being  in  the 
ground.  Q.  Did  you  ask  him  whether  he  luul 
been  in  the  ground?  A.  I  don't  think  so. 
Q.  Had  you  ever  beard  of  drilling  to  demon- 
strate the  quality  of  the  ground  l>efore  yoa 
came  to  Joplin?  A.  Yes,  sir.  Q.  EJver 
hare  any  drilling  done?  A.  Yes,  sir.  Q. 
You  knew  that  a  record  of  the  drilling  was 
kept?  A.  I  knew  sometimeB  It  was  kept 
Q.  You  knew  the  object  of  the  drilling?  A. 
Yes,  sir.  Q.  You  get  something  out  of  the 
ground  in  any  kind  of  drilling?  A.  Yes,  air. 
This  is  sand-pumped  out  Q.  As  a  matter  of 
fact,  you  knew  in  ordinary  drilling  some 
record  was  k^t  for  tlie  purpose  of  showing 
what  the  drill  had  gone  through?  A.  Sure. 
Q.  You  didn't  ask  him  for  a  copy  of  the  rec- 
ord? A.  Brown  asked  him  for  a  copy  of  the 
record,  and  he  said  he  would  get  it  Q.  You 
were  told  this  company  had  l>een  mining  there 
for  a  period  of  10  or  12  years  on  this  ground? 
A.'  Yes,  sir.  Q.  Yon  could  see  from  the  dump 
pile  that  there  bad  been  an  enormous  quantity 
of  dirt  taken  out  of  that  ground  there?  A. 
Yes,  sir.  Q.  You  knew  it  was  going  to  be  an 
expensive  proposition  to  pump  the  water?  A. 
Yes,  sir.  Q.  Yon  then  went  East,  and  got 
your  friend  Pounds  to  go  Into  this  matter? 
A.  Yes,  sir.  Q.  Told  him  that  you  bad  look- 
ed into  It  fully,  and  that  it  was  a  good  thing? 
A.  Yes,  sir.  Q.  Youtoldbimyouinvestigated 
the  truth  of  the  statement?  A.  I  told  him  I 
investigated  from  this  statement,  aad  exam- 
ined the  ground,  and  knew  a  good  deal  had 
been  taken  out  and  it  was  undoubtedly  good 
ground.    Q.  Yoa  told  Pounds  that  yoa  knew 
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this  gronndf  A.  I  knew  of  the  ground.  It 
had  the  repotatloii  of  being  very  good  ground 
— had  produced  a  good  deal  of  ore.  Q. 
Where  did  yon  hear  the  r^ntatlon  of  the 
gionnd?  A.  Aroond  Joplln.  Q.  Hear  an{ 
oneelaespeakof  ItbeaideaPaln?  A.  Iqioketo 
Gnyer,  the  ore  buyer.  He  told  me  he  bought 
moreore  there  than  any  othorplacearonnd  here. 
Q.  Did  yoa  inquire  about  the  ground  around 
Joplln?  A.  I  asked  several  men,  and  they 
said  If  we  could  get  solid  ground  It  undoubt- 
edly would  produce  a  great  deal  of  ore.  We 
would  have  a  good  thing'  if  we  could  get  solid 
ground.  I  spoke  to  Morgan  and  to  Ouyer, 
the  ore  buyer,  and  several  others.  Q.  Cox 
told  you  he  had  beoi  working  that  ground  a 
number  of  years?  A.  He  spoke  of  the  ground 
— that  he  had  beoi  there  for  some  time.  Q. 
And  told  yon  he  had  been  our  foreman  and  su- 
perintendent? A.  I  think  so.  Q.  And  told  you 
that  he  had  been  mining  the  ground  as  a 
lessee  for  a  year  or  two?  A.  I  think  he  did. 
Q.  Did  you  ask  him  any  questions  then  about 
the  condition  of  the  ground,  etc.?  A.  Yes, 
sir.  Q.  Did  you  ask  Charley  Cox  anything 
about  the  ground  and  Its  condition?  A.  Yes, 
sir;  I  spoke  about  the  ground  and  asked 
about  the  ground.  He  said  it  was  very  good 
ground,  and  that  they  bad  cut  drifts  from  the 
old  shaft,  pointing  out  the  shaft  marked  down 
here  over  to  the  other  shaft  Q.  Did  be  tell 
yon  they  run  straight  across  or  in  a  drcleT  A. 
Tbey  all  said  It  run  around  in  a  circle,  as  it 
is  marked  there.  Q.  Did  be  tell  you  to  what 
depth  that  had  been  cut?  A.  Yes,  sir;  that  ia, 
be  said  it  raised  from  one  shaft  to  the  other.  It 
was  perhaps — my  recollection  is — in  the 
neighborhood  of  140  or  150  feet  Q.  When 
yon  found  out  Cox  had  managed  that  ground 
for  ns  there  for  three  or  four  years  as  gener- 
al superintendent  and  that  after  that  he  had 
mined  It  himself  for  a  couple  of  years  on  his 
own  account  yon  got  all  the  information  yon 
could  out  of  him  about  the  ground?  A.  Yes, 
sir.  Q.  I  want  to  know  if  yon  Inquired  of 
that  man  anything  with  reference  to  those 
drifts?  A.  Yes,  sir.  Q.  You  did  ask  him 
about  that  drift?  A.  Yes,  sir.  Q.  You  asked 
him  all  the  questions  that  you  could  think  of 
that  were  bearing  upon  the  operations  you 
were  expecting  to  put  through  there?  A.  I 
asked  Mr.  Cox  concerning  the  drift  What  he 
left  there,  and  whether  there  was  any  ore. 
He  said  there  was." 

Plaintiff  Mr.  C.  J.  Brown  testified  partly 
as  follows,  upon  the  subject  of  representa- 
tions: Q.  Did  you  go  out  with  him  [mean- 
ing Pain]  and  Strickler  to  look  over  this  prop- 
erty? A.  Yes,  sir;  I  looked  it  oyer  with 
Pain  a  number  of  times  before  Strickler 
went  Strlcklor  and  I  were  related.  He 
was  manager  of  an  interest  in  Galena  In 
which  I  had  been  interested  in  another  en- 
terprise. We  were  looking  for  something 
of  the  kind.  I  was  looking  about  the  Joplln 
district  One  day  Colonel  Pain  told  me  of  a 
nice  plat  of  ground  he  bad  out  there,  and,  by 
his  Inrltatlon,  we  looked  It  over  a  number  of 


times,  and  finally  Strickler  came  from  tb« 
Bast  He  took  me  to  his  room  and  showed 
me  the  product  of  the  40  for  the  last  five 
years.  It  made  a  yery  fine  showing.  Q.  He 
had  an  account  of  the  ores  sold  from  the  40T 
A.  Yes,  sir,  tor  five  years.  Q.  He  showed 
you  those?  A.  Yes,  sir.  Q.  Do  you  recollect 
the  circumstance  of  your  going  out  with  him 
and  Strickler?  A.  Oh,  yes.  I  called  Strlck- 
ler's  attention  to  it  as  soon  as  he  came  back. 
The  first  opportunity  we  set  to  go  out  with 
Pain.  Strickler  was  a  man  with  more  ex- 
perience, and  could  look  it  over,  and  I  had 
simply  talked  with  Pain.  When  Stricklw 
came  to  look,  he  immediately  suggested  the 
question  of  what  had  been  done  in  the 
ground.  I  had  never  discussed  tbe  matter  of 
drifts.  It  hadn't  occurred  to  me  as  so  im- 
portant, but  Strickler  said  at  once,  'the  value 
of  this  lease  will  depend  a  good  deal  on 
whether  we  are  free  from  the  other  working, 
and  whether  we  got  this  water  all  to  pump, 
and  whether  the  ground  is  solid.'  And  he 
and  Colonel  Pain  discussed  the  question  of 
drifts,  and  where  they  laid  with  reference  to 
this  shaft,  and  Colonel  Pain  marked  out 
where  he  understood  the  nearest  drift  came 
to  and  the  new  shaft  That  was  under  the 
comer  of  the  mill,  I  think  some  60  or  70  feet 
away.  He  said  there  was  no  drift  nearer 
than  that;  no  drift  nearer  than  that  to  the 
new  shaft  and  they  purposely  selected  that 
place  because  it  was  solid  ground.  Q.  What 
was  said  by  Colonel  Pain  about  the  discovery 
made  in  the  drill  hole  that  the  shaft  was  go- 
ing down  on?  A.  Well,  he  told  me  in  his 
own  words  what  the  pencil  copy  of  the  drill 
hole  afterwards  showed.  He  said  there  was 
60  feet  of  good  pay  ore  there,  and  the  last  20 
odd  feet  went  through  practically  solid  ore. 
The  drill  hole  disclosed  that,  and  from  66  to 
86,  as  I  remember,  the  drill  disclosed  a  very 
rich  bed  of  ore  Q.  From  56  to  86?  A. 
From  166  to  186  aa  I  remember  it  A.  Q. 
Do  you  recollect  that  being  repeated  to 
Strickler?  A.  Oh,  yes,  certainly;  It  was 
talked  a  dozen  times.  We  would  meet 
Colonel  Pain  often  on  the  street,  and  he  was 
accustomed  to  coming  out  every  day,  of 
course.  Q.  I  mean  before  you  got  to  the 
deal,  and  before  you  agreed  on  the  lease — 
the  time  Strickler  states  you  and  he  and  Pain 
went  there  that  you  went  out  a  couple  of 
times,  and  that  out  there  in  your  presence 
there,  was  there  anything  said  by  Mr.  Pain 
about  what  was  discovered  in  the  drill  bole? 
A.  Yes,  sir.  Mr.  Pain  gave  a  very  eloquent 
description  of  it — the  whole  business.  Q. 
Now,  was  anything  said  about  any  work  north 
— any  cutting  to  the  north — or  was  it  simply 
that  the  nearest  cutting  was  60  feet?  A. 
That  question  was  specially  raised  by  Strick- 
ler. He  and  Pain  discussed  about  the  drifts, 
and  we  never  talked  about  it  I  dldnt 
think  about  the  importance  of  being  away 
from  that  ground,  but  Strickler  and  Pain  es- 
pecially discussed  the  location  of  the  drifts. 
Q.  I  want  to  know  what  Pain  said  about  the 
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nearest  drift  that  ^as  to  tbe  shaft  A.  The 
nearest  that  drift  come,  about  under  the  cor- 
ner of  the  old  mill.  That  Is  about  60  feet 
awy.  Q.  He  made  that  statement?  Did  you 
hear  anything  said  about  how  it  was  north  of 
the  shaft?  A.  Well,  north,  where  that  ore 
bed  was,  from  that  north,  that  was  supposed 
to  be  solid  ground  from  Pain's  talk  and 
everybody's  talk," 

On  the  part  of  the  defendant  there  was 
testimony  by  witnesses  tending  to  show  sub- 
stantially the  following  state  of  facts:  That 
a  Mr.  Harwood  told  Brown  that  the  only 
man  In  the  company  that  knew  anything 
about  the  ground  was  McCelland,  and  that 
Pain  was  a  very  sanguine  man  as  to  mining 
property,  and  that  he  had  never  been  in  the 
ground,  and  that  the  company  would  not 
be  responsible  for  anything  that  Mr.  Pain 
had  said  with  reference  to  the  ground.  That 
Cox  had  been  superintendent  for  a  number  of 
years,  and  had  done  the  last  mining  that  bad 
been  done  on  the  ground,  and  he  could  see 
Cox  and  find  out  anything  he  could  from  him. 
That  McKee  had  made  a  surrey  of  the  ground, 
which  survey  was  shown  to  Brown,  and  that 
Brown  and  Harwood  took  a  lead  pencil  and 
tried  to  trace  on  the  plat  the  large  drift  that 
is  referred  to  in  the  evidence,  and  thus  called 
Brown's  attention  to  the  location  of  this 
drift  At  this  interview  between  Harwood 
and  Brown,  the  whole  matter  was  gone  over. 
That  although  tbe  lease  was  possibly  signed 
up  before  Strickler,  the  superintendent  repr^ 
senting  the  plaintiffs,  saw  McCelland,  before 
the  lease  was  actually  delivered  and  became 
effective,  the  date  of  the  delivery  being  be- 
tween May  29,  1000,  and  ^nne  2,  1900,  McCel- 
.  land  went  over  the  ground  with  Strickler, 
and  told  him  that  his  best  information  was 
from  the  mines  and  the  plat  by  McKee,  that 
the  shaft  was  in  the  neighborhood  of  30  feet 
west  of  the  west  line  of  the  old  drift,  and 
that  the  shaft  on  lot  0  was  located  at  that 
point  so  as  not  to  get  too  far  away  from  the 
lower  run  of  ore  which  had  been  developed 
at  the  bottom  of  the  old  drift  Tbe  plain- 
tiffs employed  Cox,  the  old  superintendent  of 
defendant,  to  assist  them  In  sinking  the  shaft 
and  Cox  testified  that  he  told  Strickler  and 
Brown  both  about  the  location  of  the  drifts 
In  the  ground,  and  about  where  they  were: 
"I  gave  them,  as  near  as  I  could,  knowing 
the  ground  as  I  did — I  gave  them  a  descrip- 
tion and  the  location  of  the  ground  from 
memory,  as  near  as  I  could." 

The  lease  as  executed  by  tbe  parties  to 
this  proceeding  contains  this  provision: 
"That  he  [meaning  the  lessor]  will  forthwith 
sink  the  new  shaft  commenced  on  lot  nine  (9) 
to  a  depth  sufficient  to  open  up  the  lower  run 
of  ore,  as  shown  by  the  drill;  that  is,  at  the 
depth  of  from  136  to  186  feet;  the  work  of 
sinking  and  cribbing  this  shaft  shall  be  done 
in  the  same  substantial  manner  as  the  first 
50  feet  thereof,  and  all  openings  In  this  shaft 
shall  be  planked  on  both  sides  of  openings 
with  two  2-inch  by  12-lnch  by  16-foot  oak 


planks,  and  then  planked  across  on  the  top 
and  the  bottom  of  opening;  the  work  on 
this  shaft  to  be  kept  up  continuously  by  as 
many  men  as  can  be  advantageously  em- 
ployed therein;  and  no  ore  shall  be  cat  from 
the  upper  runs  of  ore  until  after  this  shaft 
is  completed."  It  also  appears  that  under 
the  terms  of  the  original  lease  plaintiffs  were 
obligated  within  one  year  from  the  date  of 
the  lease  to  purchase  the  plant  at  the  ap- 
praised value  agreed  upon,  or  return  the 
same  In  good  condition;  they  were  obligated 
to  pay  this  defendant  25  per  cent  royalty; 
and  there  is  testimony  tending  to  show  that 
on  February  18,  1001,  Brown  and  Strickler 
met  the  board  of  directors  of  this  company, 
and  obtained  from  tbe  board  a  new  propo- 
sition In  reference  to  this  matter,  releasing 
them  from  their  obligation  to  purchase  the 
plant,  redncing  the  royalty  from  25  per  cent 
to  20  per  cent  and  purchasing  from  defendant 
the  machinery;  and  at  tUs  Interview  wttb 
this  board  of  directors  McCelland,  Pain  and 
Harwood  all  testified  that  no  complaint  was 
made  by  Brown  and  Strickler  as  to  false 
representations,  and  this  testimony  neither 
Brown  nor  Strldcler  contradicted. 

At  the  close  of  the  evidence  the  court  In- 
structed the  Jury,  and  the  cause  was  submit- 
ted. The  Jury  returned  a  verdict  finding  the 
Issues  for  tbe  plaintiffs,  and  assessed  their 
damages  at  the  sum  of  114,400.42.  In  due 
time  and  form  defendant  filed  its  motion  for 
new  trial,  and  on  the  31st  day  of  Janoary. 
1903,  being  the  next  regular  term,  said  mo- 
tion was  by  the  court  sustained,  as  evidenced 
by  the  following  entry  of  record:  "Now 
comes  on  for  hearing  the  motion  for  a  new 
trial  heretofore  filed  herein.  By  consent  tbe 
motion  Is  taken  up  and  being  seen,  heard  and 
fully  understood  by  the  court,  the  motion  is 
sustained  on  the  ground  and  for  the  reason 
that  the  court  erred  in  admitting  lmprop»-. 
Illegal,  Incompetent  and  Irrelevant  evidence 
upon  the  part  of  tbe  plaintiffs,  over  the  ob- 
jections of  the  defendant  and  to  Injury  of  de- 
fendant; the  court  erred  In  giving  Instrac- 
tlon  No.  1  on  behalf  of  plaintiffs;  that  the 
court  erred  in  mllng  that  the  statement  and 
allegation  in  plaintiffs'  petition,  to  wit  that 
there  was  a  body  of  pay  ore  found  herein  (In 
the  drill  hole)  60  feet  In  depth,  and  that  said 
pay  ore  was  struck  at  the  depth  of  138  feet 
from  the  surface,  and  continued  rich  in  or«^ 
to  the  depth  of  186  feet  was  a  statement  and 
representation  of  facts  on  which  a  recovery 
could  be  maintained.  The  court  now  being 
of  tbe  opinion  that  It  Is  impossible  for  any 
person  to  know  whether  ore  discovered  by 
drilling  a  bole  In  the  ground  is  pay  ore  or 
not  and  that  the  above  statements  and  alle- 
gation in  the  petition  Is  not  statement  of  fact 
on  which  a  recovery  can  be  had,  but  an  ex- 
pression of  opinion  on  which  tbe  plaintiffs 
bad  no  right  to  rely;  that  the  amount  of 
damages  found  by  the  Jury  in  their  verdict 
Is  excessive."  Plaintiffs  herein  filed  their 
motion  to  set  aside  the  order  granttng  a  nev* 
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trial  in  this  cause,  which  motion  was  by  the 
court  overruled,  and  from  the  action  of  the 
court  in  planting  a  new  trial  and  overruling 
the  motion  to  aet  aside  the  same,  plaintiffs 
prosecute  this  appeal,  and  the  record  la  now 
before  us  for  consideration. 

McAntire  ft  Scott  and  Thomas  ft  Ha<&n^, 
for  appellants.  0.  O.  Tichenor,  Meredith  ft 
Harwood,  and  Thomas  Doian,  for  respondent 

FOX,  J.  (after  stating  the  facts).  The 
record  in  this  cause  confronts  us  but  with  one 
proposition;  that  is,  was  tiie  action  of  the 
trial  court  in  setting  aside  the  yerd]:!t  of  the 
jury  and  granting  defoidant  a  new  trial, 
Improper  or  erroneous,  and  did  such  action 
constitute  such  error  as  requires  this  court 
to  reverse  it,  with  directions  that  the  trial 
court  enter  Judgment  upon  the  verdict  of  the 
jury,  as  returned  in  the  cause.  We  shall  not 
attempt  to  review  all  the  evidence  disclosed 
by  the  record,  for  if  this  cause  Is  ever  re- 
tried, and  again  reaches  this  court  it  will  be 
time  enough  to  treat  of  the  evidence  appli- 
cable to  that  trial  in  which  a  final  judgment 
has  been  rendered,  hence  we  must  be  content 
with  disposing  of  tlie  one  proposition  l>efore 
us ;  that  is,  was  the  motion  for  new  trial  prop- 
erly or  improperly  granted? 

Instruction  Na  1,  given  in  the  trial  of  this 
cause,  was  complained  of  as  error  in  the  mo- 
tion for  new  trial,  and  In  the  order  granting 
a  new  trial  one  of  ttie  reasons  assi^ed  by 
the  court  for  awarding  it  was  predicated  upon 
the  error  in  giving  this  Instruction.  This  in- 
struction was  as  follows:  "The  court  in- 
structs the  jury  that  if  they  find  from  a 
preponderance  or  greater  weight  of  the  evi- 
dence; that  on  or  about January  or 

February,  1900,  H«iry  B.  Pain  was  agent  of 
defmdant;  and  tlMt  the  defendant  by  Its 
agent  the  said  Henry  B.  Pain,  for  the  purpose 
of  inducing  the  plaintiifB  0.  H.  Brown,  and 
his  associate,  It.  H.  Pounds,  to  enter  into  the 
mining  lease  read  in  evidence  represented  to 
said  C.  H.  Brown  and  J.  M.  Stricfcler  falsely 
and  fraudulently  that  it  had  drilled  a  hole 
in  a  shaft  sunk  upon  lot  No.  0  to  a  depth  of 
186  feet  and  that  there  was  a  body  of  pay 
ore  found  thereon  60  feet  in  depth;  and  that 
said  pay  ore  was  struck  at  the  depth  of  136 
feet  from  the  surface  and  continued  rich  in 
ore  to  the  depth  of  186  feet;  and  that  the 
said  defendant,  through  its  said  agent,  fur- 
ther falsely  represented  to  the  plaintiffs  that 
there  were  no  old  drifts  within  less  than  60 
or  60  feet  on  the  east  of  said  shaft,  and  none 
whatever  on  the  north'  of  said  shaft;  and 
tliat  the  ground  thereunder  was  solid,  and  had 
never  been  mined,  and  if  you  further  find 
from  the  evidence  ttiat  the  plaintiff  C  H. 
Brown  relied  on  said  representations  as  being 
true,  and  Iielleved  the  same  to  be  true,  and 
was  thereby  induced  to  and  did  sign  the 
mining  lease  read  in  evidence,  and  that  plain- 
tiff L.  H.  Pounds  Immediately  after  the  exe- 
cution of  said  lease,  on  acooimt  of  said  rep- 
resentations, was  induced  to,  and  did,  take 


an  assignment  of  said  lease  from  said  Brown 
and  assumed  the  one-half  of. the  expense  to 
be  incurred  under  said  lease,  and  that  after- 
wards the  said  plaintiffs,  relying  upon  said 
representations  as  being  true,  and  believing 
them  to  be  true,  and  being  deceived  thereby, 
entered  into  the  possession  of  said  mining 
lots  and  expended  and  Invested  their  money 
therein.  In  the  development  of  said  lots  and 
in  sinking  of  said  shaft  on  lot  9,  and  placing 
mining  machinery  thereon,  and  pumping  wa- 
ter therefrom  and  running  drifts  from  said 
shaft,  and  if  you  further  find  from  the  prepon- 
derance or  geater  weight  of  the  evidence 
that  said  representations  were  false  and 
known  to  l>e  false  by  the  said  agent  of  the 
defendant  when  he  made  the  same,  or  if 
you  Ilnd  that  the  said  representations  were 
made  by  the  agent  of  the  defendant  as  of  his 
own  knowledge,  and  that  plaintiffs  relied  on 
the  said  representations  as  being  true,  the 
said  representations  would  be  fraudulent 
even  though  the  said  agent  may  not  have 
known  at  the  time  whether  they  were  true 
or  false,  and  that  said  representations  were 
made  with  intent  to  and  did  deceive  the 
plaintiff,  you  will  find  the  Issues  for  the 
plaintiffs  and  assess  their  damage  at  such 
sum  as  you  may  find  the  plaintiffs  expended 
in  sinking  said  shaft,  driving  said  drifts  for 
pumps,  and  pumping  and  other  expenses  rea- 
sonably necessary  in  complying  with  the 
terms  and  conditions  of  said  lease  up  to  the 
time  when  the  plaintiffs  discovered  the  t&h 
sity  of  said  representations,  that  is,  up  to 
the  time,  that  they  discovered  that  the  ore 
in  said  drill  liole  was  not  as  represented,  if 
it  was  not  as  represented,  and  up  to  the  time 
that  the  plaintiffs  discovered  that  the  rep- 
resentations as  to  the  nonexistence  of  drifts 
near  said  shaft  on  lot  nine  aforesaid  were 
untrue,  if  they  were  untrue,  less  the  value  of 
the  ores  taken  by  plaintiffs  from  said  lot 
while  operating  said  lease,  not  to  exceed  the 
sum  of  $16,000."  It  will  be  observed  in  that 
instruction  that  it  predicates  one  of  the 
grounds  of  recovery  upon  the  representation 
that  the  defendant  had  drilled  a  hole  in  a 
sliaft  sunk  upon  lot  No.  9  to  a  depth  of  186 
feet,  and  that  there  was  a  body  of  pay  ore 
found  thereon  50  feet  in  depth,  and  that  said 
pay  ore  was  found  at  the  depth  of  136  feet 
from  the  surface,  and  continued  rich  in  ore 
to  the  depth  of  186  feet  In  view  of  the  evi- 
dence of  the  plaintiff  Brown  upon  those  rep- 
resentations charged  in  the  petition,  we  are 
clearly  of  the  opinion  that  this  instruction 
was  erroneous,  and  the  trial  court  was  fully 
warranted  in  granting  a  new  trial  on  account 
of  such  misdirection  to  the  jury.  Mr.  Brown, 
one  of  the  plaintiffs  in  this  case,  positively 
testified  that  the  defendant  through  its 
agent,  Mr.  Pain,  by  reason  of  whose  repre- 
sentation, plaintiffs  seek  a  recovery,  told  him 
exactly  what  the  pencil  copy  of  the  drill  hole 
afterwards  showed,  and  further  stated  that 
Mr.  Pain  had  said  to  him  that  there  was  50 
feet  of  good  pay  ore^  and  tiiat  the  last  <iO 
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odd  feet  went  tbrongh  practically  solid  ore, 
and  Mr.  Brown  aald  in  substance  tbat  tbe 
drill  bole  afterwards  disclosed  just  what  Mr. 
Pain  bad  told  him,  and  that  from  156  to 
186  feet  tbe  drill  disclosed  a  very  targe  bed 
of  ore.  Now  It  Is  manifest  that  those  rep- 
resentations, at  most,  can  only  be  treated  as 
a  representation  of  what  the  drill  hole  show- 
ed, for  it  will  not  be  serlonsly  contended  tbat 
plaintiffs  were  relying  npon  a  r^resentatlon 
that  this  body  of  ore  wonld  be  fouid  to  ex- 
ist when  the  point  was  reached,  in  sinking 
tbe  shaft,  for  It  is  certain  tbat  he  knew 
tbat  the  defendant  or  Mr.  Pain,,  its 
agent,  could  not  have  possibly  have  gone 
down  Into  the  ground  before  the  shaft  was 
sunk,  and  that  Mr.  Pain's  represent^lona 
must  be  confined  as  to  what  the  drilling  in- 
dicated. This  being  true  and  Mr.  Brown 
'  stating  positively  what  the  drill  bole  dis- 
closed, and  that  Mr.  Pain  bad  told  blm  Just 
what  the  pencil  copy  of  tbe  drill  bole  after- 
wards showed,  takes  tbat  representation  out 
of  this  case,  and  It  was  error  for  the  court  to 
embrace  It  In  Instruction  No.  1  given  to  tbe 
Jury  under  the  testimony  in  this  cause. 

That  plalntlflT  Brown  in  this  case  under- 
stood such  representation,  not  that  It  was 
an  absolute  fact  tbat  upon  sinking  the  shaft 
tbe  body  of  ore  as  stated  In  tbe  represen- 
tation in  Tact  existed  in  the  ground,  but  tbat 
the  representation  was  in  reference  to  what 
was  disclosed  by  the  Indication  of  tbe  drill 
hole,  la  emphasized  by  the  contract  of  lease  en- 
tered into  by  the  plaintiff  himself.  The  plain- 
tiff Brown  contracted  to  sink  the  new  shaft 
commenced  on  lot  9  to  a  depth  sufficient  to 
operate  tbe  lower  run  of  ore,  not  In  accord- 
ance with  any  representations  made  by  tbe 
defendant,  but  as  was  shown  by  the  drill,  that 
Is,  at  the  depth  of  from  136  to  188  feet  Here 
we  have  a  full  recognition  by  tbe  contract 
itself  that  plaintiff  Brown  was  proceeding 
to  sink  this  shaft  for  the  purpose  of  reaching 
ore  which  was  shown  by  the  drill.  If  a  per- 
son owning  land  should  represent  that  be 
bad  drilled  tbe  land,  and  that  the  drilling 
disclosed  that  the  drill  hole  went,  through 
so  many  feet  of  ore,  which  representations 
were  false,  and  In  fact  tbe  drilling  dlsojosed 
tbat  it  went  through  no  ore  at  all,  and  a 
party  relying  upon  those  representations, 
and  no  means  at  hand  to  determine  their 
truth  or  falsity,  should  be  Induced  thereby 
to  enter  Into  a  contract.  It  might  be  said  that 
such  false  representations  would  furnish  a 
cause  of  action  for  rescinding  the  contract 
or  for  the  recovery  of  damages,  but  a  re- 
presentation that  be  went  through  a  body 
of  pay  ore,  the  mere  fact  that  the  represen- 
tation was  false  in  respect  to  the  ore  being 
pay  ore,  could  not  possibly  furnish  any  cause 
of  action.  There  is  a  wide  difference  of 
opinion-  among  men  as  to  when  ore  will  pay, 
and  when  a  person  says  that  a  body  of  ore 
through  which  a  drill  bole  has  been  made, 
is  pay  ore,  it  cannot  be  otherwise  treated 
than  a  mere  expression  of  individual  opinion 


tbat  it  will  pay.  The  opinion  aa  to  Its  being 
pay  ore  is  similar  to  a  person  looking  at  a 
field  of  agricultural  land  and  saying  tbat 
land  will  produce  40,  60,  or  60  bushels  of 
com  to  the  acre,  wblcb  is  nothing  more 
than  tbe  expression  of  an  opinion  tbat  It 
will  so  produce  it;  and  tbe  statement  of 
such  facts  in  the  form  of  representatitNU 
can  never  be  made  tbe  basis  of  a  ground  of 
action  for  fraud  or  deceit,  for  the  reason  that 
the  person  to  whom  they  are  made  will  be 
presumed  at  least  to  regard  such  statements 
as  a  mere  expression  of  (pinion.  The  law  in 
this  country  is  well  settled  as  to  the  nature 
and  character  of  false  representations  which  ' 
can  be  made  the  basis  of  an  action  to  vitiate 
a  contract  or  to  recover  damages  for  fraud 
and  deceit  In  Wilson  v.  Jackson,  167  Mo. 
186,  66  S.  W.  972,  this  court  in  discuasins 
representations  made  as  to  what  land  in  Ala- 
bama  was  capable  of  producing,  very  clearly 
indicates  the  rule  upon  this  subject  It  was 
there  said:  "These  r^resentatlons  related 
to  what  tbe  Alabama  land  was  capable  of 
producing,  evidently  a  matter  of  <q;>inloo,  and 
not  shown  by  tbe  evidence  to  have  been  un- 
warranted. The  evidence  does  not  show  tbat 
It  .was  represented  that  tbe  land  had  pro- 
duced, but  that  it  could  produce  the  articles 
mentioned  in  abundance.  Bepresentations 
of  that  character,  even  if  unwarranted,  are 
not  miarepreseiitatioos  of  facts  that  would 
vitiate  a  contract"  Oornwall  v.  Real  Estate 
Co.,  160  Mo.  877,  61  S.  W.  736.  Mr.  Blgelow. 
on  Frauds  (volume  1,  p.  472),  makes  vezr 
clear  the  distinction  to  always  be  kept  in 
mind  between  a  rq;>re8entatlon  which  con- 
sists of  matter  of  fact  and  tiiose  representa-* 
tions  wbidi  are  to  simply  be  regarded  as  a 
mne  matter  of  expression  of  opinion.  He 
says:  "Tbe  general  prt^iosition  of  law  is 
that  tbe  refpresentatloas  must  consist  of  mat- 
ter of  fact,  and  word  'fact^  is  here  used  in 
distinction  inter  alia,  from  opinion.  Opin- 
ion then,  generally  speaking,  does  not  con- 
stitute a  legal  r^resentation.  Barnard  ▼. 
Coffin,  188  Mass.  87.  Opinion  may  be  ex- 
pressed in  regard  to  facts  incapable  as  every- 
body  knows  ot  clear  knowledge,  tbe  natore  of 
tbe  center  of  tbe  earth  or  moon,  a  v^n  of 
silver  runs  under  a  certain  tract  of  land  far 
away  from  any  indications  of  fbct  tbe  ex- 
istence of  an  underground  lake,  tbe  state  of 
the  weather  a  month  taenoe ;  these  are  some 
of  the  many  obvious  «cpresslons."  This 
same  author,  further  distinguishing  between 
Representations  of  a  fact  and  a  mere  expres- 
sion of  opinion,  says,  at  page  488:  "A  false 
and  fraudulent  representation  by  the  rvador 
of  the  amount  of  hay  cut  from  a  farm  tbe 
previous  year  has  been  held  good  ground  for 
an  action  of  deceit  It  would  doubtlese  be 
otherwise  of  representations  of  tbe  amoont 
of  hay  or  wood  to  be  cut  on  a  farm." 

In  Gordon  v.  Butler,  106  U.  &  66S,  28  I*. 
Ed.  1166,  plaintiff  sought  to  recover  for  an 
alleged  fraud  practiced  on  blm  In  obtaining 
from  bim  a  loan  of  ten  thousand  dollars  up- 
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oo  Insnfflcient  security.  The  fraud  of  which 
the  plaintiff  complained  was  that  the  defend- 
ant had  made  a  written  estimate  of  the  value 
of  the  security  which  contained  fraudulent 
exaggerations  of  the  values  made  by  two  third 
parties.  The  property  upon  which  the  esti- 
mate of  value  had  been  made  was  a  quarry. 
The  court  in  discussing  that  case,  said :  "To 
justify  any  Imputation  of  fraud  in  giving . 
the  certificate,  It  was  necessary  to  show  that 
the  parties  signing  it  had  knowledge  at  the 
time,  that  the  value  of 'the  property  was  ma- 
terially less  than  their  estimate.  And,  from 
the  nature  of  the  property,  and  its  imper- 
fectly developed  condition,  such  knowledge 
was  impossible.  No  one  could  know  Its  ac- 
tual value  until  fur^er  development  was 
made.  TTntll  then,  any  estimate  must  have 
been  entirely  speculative  and  conjectural. 
It  would  depend  as  much,  perhaps,  upon  the 
temperament  and  expectations  of  the  party 
making  It  as  upon  any  knowledge  of  facts. 
The  law  does  not  hold  one  responsible  for 
the  extravagant  notions  he  may  entertain  of 
the  value  of  the  property,  dependent  upon  its 
future  successful  exploitation,  or  the  result  of 
future  enterprises;  nor  for  expressing  them 
to  one  acquainted  with  its  general  character 
and  condition.  Bow  could  an  over  estimate 
In  such  case  be  shown?  Other  estimates 
would  be  equally  conJecturaL  The  law  does 
not  fasten  responsibility  upon  one  for  ex- 
pressions of  opinion  as  to  matters  In  their 
nature  contingent  and  uncertain.  Such  opin- 
ions will  probably  be  as  variant  as  the  Indi- 
vidual who  gave  them  utterance.  A  state- 
ment of  an  opinion  assigning  a  certain  value 
>  to  property  like  a  mine  or  a  quarry  not  yet 
opened  Is  not  to  be  pronoimced  fraudulent 
because  the  property  upon  subsequent  de- 
velopment may  prove  to  be  worthless ;  nor  is 
It  to  be  pronounced  honest  because  the  pro])- 
erty  may  turn  out  of  much  higher  value. 
The  case  of  Holbrook  v.  Connor,  which  arose 
in  the  Supreme  Court  of  Maine,  60  Me.  678, 
11  Am.  Kep.  212,  illustrates  this  doctrine. 
There  the  vendor  and  his  agent  represented, 
among  other  things,  that  lands  sold  by  them 
contained  large  deposits  of  oil,  and  were  of- 
great  value  for  the  purpose  of  digging,  bor- 
ing for  and  manufacturing  It;  and  upon  the 
representations  the  purchasers  acted.  The 
evidence  tended  to  show  that  the  representa- 
tions were  false  and  fraudulent,  and  the 
plaintiff  obtained  a  verdict,  but  the  Supreme 
Court  set  it  aside.  It  appeared  that  the  land 
had  not  been  tested ;  and  It  was  unknown  to 
both  parties  whether  it  was  valuable  as  oil 
land,  except  so  far  as  might  be  Inferred  from 
the  production  of  wells  on  neighboring  lands, 
and  a  single  well  upon  the  land  in  question. 
The  court  held  that  under  these  circum- 
stances the  representation  was  to  be  regarded 
as  a  matter  of  opinion,  and  would  not  sup- 
port the  action.  "Whenever  property  of  any 
kind  depends  for  Its  value  upon  contingencies 
which  may  never  occur,  or  developments 
which  may  never- be  made,  opinion  as  to  its 
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value  must  necessarily  be  more  or  leas  of  a 
speculative  character ;  and  no  action  will  lie 
for  its  expression,  howev«:  fallacious  it  may 
prove,  or  whatever  the  Injury  a  reliance  upon 
it  may  produce.  The  determination  of  Its 
truth  or  falsity,  until  the  contingency  occurs 
or  becomes  imi)ossible,  would  lead  ttie  court 
Into  Investigations  for  which  they  have  no 
fixed  rules  to  guide  their  own  judgments  or 
to  Instruct  juries.  For  opinions  upon  matters 
capable  of  accurate  estimation  by  application 
of  jnathematlcal  rules  or  scientific  principles, 
such,  for  example,  as  the  capacity  of  boilers, 
or  the  strength  of  materials,  the  case  may 
be  different.  So,  also,  for  opinions  of  par- 
ties possessing  special  learning  or  knowledge 
upon  the  subject  in  respect  to  which  their 
opinions  are  given,  as  of  a  mechanic  upon  the 
working  of  a  machine  be  has  seen  in  use,  or 
of  a  lawyer  upon  the  title  of  property  which 
he  has  examined.  Opinions  upon  such  mat- 
ters are  capable  of  approximating  the  truth, 
and  for  a  false  statement  of  them,  where 
deception  is  designed  and  Injury  has  followed 
from  reliance  on  them  an  action  may  lie. 
But  to  this  class  the  present  case  does 'not  be- 
long. It  falls  within  the  first  class  mention- 
ed. It  follows  from  these  views  that  the 
court  below  should  have  directed  the  Jury, 
upon  the  close  of  the  plaintlCTs  testimony,  to 
find  a  verdict  for  the  defendants;  for,  from 
the  nature  of  the  subject,  in  relation  to  which 
the  certificate  was  given,  the  estimate  of 
value  was  nothing  more  than  a  conjectural 
opinion,  which,  whether  true  or  false,  con- 
stituted no  legal  cause  of  complaint" 

There  are  numerous  other  cases  along  this 
same  line,  all  maintaining  that  a  represen- 
tation which  Is  manifestly  a  mere  expression 
of  opinion,  <^n  never  be  made  the  basis  of 
an  action  for  fraud  and  deceit  or  to  rescind 
a  contract,  hence  it  Is  apparent  that  so  far 
as  those  representations  relate  to  pay  ore, 
that  It  has  absolutely  nothing  to  do  with  this 
case  and  can  form  no  basis  for  recovery. 
The  distinction  must  clearly  be  kept  In  mind 
between  a  representation  that  the  land  had 
been  drilled  and  that  the  drilling  disclosed 
at  least  some  mineral,  which  representation 
was  false,  and  the  drilling  disclosed  no  miner- 
al at  all,  which  false  representations  Induced 
the  execution  Of  the  contract,  and,  on  the  oth- 
er hand,  representations  which  merely  repre- 
sented' that  the  drilling  disclosed  pay  ore, 
which  subsequently  developed  was  false,  and 
that  while  there  was  some  ore.  It  was  not 
pay,  ore.  As  heretofore  Indicated,  in  the 
former  the  false  representation  under  cer- 
tain circumstances  might  be  made  the  ba- 
sis of  a  cause*  of  action  for  fraud  or 
deceit  or  to  vitiate  a  contract;  but  In  the 
latter,  a  representation  as  to  pay  ore  must  be 
treated  as  a  mere  expression  of  opinion. 
What  one  man  might  think  was  pay  ore  an- 
other might  not  consider  worth  prospecting. 
As  to  whether  or  not  It  was  pay  ore  would 
depend  upon  a  number  of  conditions  and  cir- 
cumstances, the  state  of  the  market,  the  price 
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of  labor  and  supplies,  and  numerous  otber 
things  «7onld  have  to  be  taken  Into  consider- 
ation In  order  to  determine  whether  a  body 
of  ore  was  to  be  classed  as  pay  ore  or  not, 
and  any  expression  or  representations  that 
land  bad  been  drilled  and  the  drill  bole  ex- 
tended through  a  large  body  of  pay  ore,  can- 
not be  treated  otherwise  than  a  mere  expres- 
sion of  opinion  that  the  ore  through  which  the 
drill  bole  extended  was  rieb  or  pay  ore. 
However,  upon  this  proposition,  there  Is  no 
necessity  to  pursue  this  subject  further,  for 
plaintiffs'  own  testimony  establishes  the  fact 
that  BO  far  as  the  representations  of  Mr.  Pain 
in  respect  to  the  ore  disclosed  by  the  drill, 
that  they  were  true;  hence  cannot  be  made  a 
basis  of  recovery  in  this  cause.  The  conclu- 
sions reached  that  Instruction  No.  1  was  er- 
roneous, and  fully  warranted  the  court  in 
granting  a  new  trial,  renders  It  imnecessary  to 
discuss  the  other  two  reasons  assigned  by 
the  court  as  a  basis  for  awarding  the  new 
trial.  As  Indicated  In  the  commencement  of 
the  discussion  of  this  case,  we  will  not  under- 
take to  review  the  evidence  or  the  law  ap- 
plicable to  It  upon  the  other  remaining  propo- 
sitions, as  to  the  fraudulent  representations 
In  respect  to  the  old  drifts,  nor  as  to  the 
effect  of  the  changing  of  the  terms  in  the  con- 
tract of  lease  on  February  18, 1901.  We  can- 
not foreshadow  what  the  evidence  will  be 
upon  the  retrial  of  this  cause;  we  take  It 
however  that  if  the  testimony  shows  that  the 
plalntUfs  knew  that  Pain,  who  was  acting  for 
the  defendant,  knew  nothing  by  actual  knowl- 
edge of  the  location  of  those  old  drifts,  and 
was  merely  expressing  an  opinion  as  to  where 
they  were  located,  and  making  an  estimate 
upon  the  ground  or  on  the  plat  of  the  prem- 
ises, that  the  court  will,  as  a  matter  of  law, 
tell  the  jury  that  such  statements  and  ex- 
pression of  opinions  do  not  constitute  any 
false  representations.  And,  again,  that  the 
court  will,  if  the  facts  are  disclosed  upon  the 
retrial  of  this  cause,  as  are  Indicated  In  the 
record  now  before  us,  that  the  plaintiff  and 
Strlckler,  before  the  execution  of  this  lease, 
made  full  Inquiry  of  Cox,  who  bad  done  a 
great  deal  of  mining  in  connection  with  the 
old  drifts  spoken  of,  and  other  persons  famil- 
iar with  the  ground,  and  ascertained  from 
them  more  accurate  knowledge  than  the  de- 
fendant's agent.  Pain,  could  possibly  give 
them  in  respect  to  where  the  old  drifts  were 
located,  and  relied  upon  such  Information 
and  by  reason  of  Cox's  experience  employed 
blm  to  superintend  the  sinking  of  the  shaft 
on  lot  No.  9,  give  a  similar  declaration  of  law 
to  the  one  above  Indicated.  , 

The  testimony  in  the  record  before  us  Indi- 
cate that  Mr.  Strlckler,  who  was  examining 
this  property  for  the  plaintiff,  and  who  had 
considerable  knowledge  of  mining  properties 
in  that  section  of  the  state,  made  quite  exten- 
sive Inquires  in  respect  to  this  lot  of  ground 
as  to  the  drifts  which  might  Interfere  with  its 
successful  operation,  and  If  this  lease  was  ex- 
ecuted upon  information  secured  by  Strlckler, 


and  not  by  reason  of  any  r^resmtatlons 
made  by  Pain  as  to  the  old  drifts,  then  there 
can  be  no  recovery.  We  will  not  further  dis- 
cuss the  questions  presented  by  this  record, 
for  if  tills  case  is  retried,  and  again  reaches 
this  court,  new  and  additional  testimony  may 
be  presented  by  the  record,  therefore  we  de- 
cline to  further  express  an  opinion  upon  this 
controversy. 

The  trial  court  was  fully  warranted  In 
granting  a  new  trial,  and  its  action  In  doing- 
so  should  be  affirmed,  and  it  is  ao  ordered. 
All  concur. 


STATE  r.  RUCK. 

(Supreme  Court  of  Mlssoari.  Dividon   No.  2. 
March  6,  1906.) 

1.  OaunNAi.  Law  —  Appkal  —  Rbcobd   ajid. 
Pboceedinos   Not   in    Reoobd — IwsrEuc- 

TrONS. 

Where  the  original  bill  of  exceptions  on 
fila  In  the  office  of  the  clerk  of  the  circuit 
coart  did  not  contain  the  instructions,  and  there 
was  no  direction  in  the  bill  calling  for  their 
insertion  by  the  clerk,  the  mere  fact  that  the 
clerk  of  his  own  motion  copied  them  into  the 
record  did  not  make  them  a  part  of  the  record. 
and  the  action  of  the  trial  court  in  giving  and 
refusing  Instructions,  not  otherwise  made  a 
part  of  the  record,  cannot  be  reviewed. 

2.  Same— Bnx  o»  Bxceptionb—Statdt*— Du- 
ty OF  Clebk. 

Under  Rev.  St.  1899,  {  866,  providing  that 
It  shall  not  be  necessary,  for  the  review  of  the 
action  of  any  lower  court,  that  the  inslrucUona 
shall  be  copied  or  set  forth  in  the  bill  of  excep- 
tions filed  in  the  lower  court,  provided  the  bill 
of  exceptions  so. filed  contains  a  direction  to 
the  clerk  to  copy  the  same,  and  the  same  are 
so  copied.  It  Is  competent  for  the  defendant  in 
a  criminal  prosecution,  in  his  bill  of  exceptionn. 
to  state  that  the  court  gave  certain  instructions 
and  directed  the  clerk  to  insert  them  in  the 
bill,  but,  nnless  defendant  in  making  up  bis 
bill  did  call  for  the  Instractlons  given  and  re- 
fused, it  was  not  for  the  clerk  of  his  own  ac- 
cord to  make  the  instructions  a  part  of  the 
record. 

3.  Homicide — Assault  with  Inteht  to  Muk- 
deb sufficiehot  of  evidence. 

In  consideration  of  whether  there  was  snf- 
fldent  evidence  to  justify  the  jury,  in  its  con- 
clusion of  an  assault  with  intent  to  murder,  not 
only  the  nature  of  the  weapon,  but  the  physical 
strength  of  the  person  wielding  it,  the  fact 
that  the  prosecuting  witness  was  entirely  off 
of  his  guard  and  not  anticipating  an  assault, 
the  nature  and  character  of  the  blow,  the  fact 
that  four  men  were  united  in  an  assault  on  one 
man,  and  the  vicious  motive  inspiring  the  as- 
sault, must  all  be  taken  into  account. 

4.  Same— Statutb— DEADI.T  Weapon. 

The  language  of  the  statute  "shall  assault 
or  beat  another  with  a  deadly  weapon,  or  b; 
any  other  means  or  force  likely  to  produce 
death  or  great  bodily  harm  with  intent  to  kill," 
does  not  require  that  the  assault  should  have 
been  made  with  a  deadly  weapon  per  se. 

[Ed.   Note. — For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  119.] 

5.  Sake — Question  fob  Jubt. 

It  was  for  the  jury  to  say,  on  a  prosecu- 
tion for  assault  with  intent  to  murder,  whether 
a  heavy  quart  beer  bottle  In  the  hands  of  a 
powerful  man  was  not  likely  to  produce  death 
or  great  bodily  harm,  when  aimed  at  a  vital 
part  of  the  victim's  body. 

[Ed.  Note. — For  cases  In  point,  see  voL  28,. 
Cent  Dig.  Homicide,  §f  562,  563.] 
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6.  Samk— Ihtent. 

On  a  proaecntlon  for  assanit  with  intent 
to  murder,  evidence  examined,  and  held  that 
whether  the  assault  was  made  with  intent  to 
mnrder  was  a  question  for  the  jury. 

7.  iRDICnCCNT      AND      TRFOBUATION — ISSTTKS 
AHD  FSOOF. 

It  Is  competent  to  prove  that  otfaets  not 
Indicted  conspired  with  the  defendant  in  the  In- 
dictment, to  commit  the  offense  charged. 

8.  Ckiminai,   Law — Evidence — ^Acts   or  Co- 

COrrSPTRATOHS. 

On  a  prosecntlon  for  assault  with  intent 
to  murder,  where  the  evidence  already  intro- 
dnced  tended  to  prove  that  three  men  were 
present  and  talcing  part  in  the  assault,  and 
that  defendant  had  assaulted  the  prosecuting 
witness  with  a  bottle,  and  the  three  men  with 
defendant  at  the  time  of  the  assault  were^  ar- 
rested a  few  moments  afterwards  in  their  flight, 
evidence  was  admissible  to  show  that  they  were 
armed  with  the  same  character  of  weapons  as 
that  with  which  the  assault  had  been  committed. 
0.  Sami— Thiai/— Pkovikob  of  Coubt— Com- 
icekt  on   rvidence. 

A  Statement  by  the  court  of  the  grounds 
of  its  ruling  as  to  the  competency  of  evidence 
is  not  objectionable  as  a  comment  on  the  evi- 
dence. 

10.  Sawc— Idehtitt   of  Accuskd— Stardikq 
fob  idbntificatiow. 

On  a  prosecution  for  assault  with  intent 
to  murder,  it  was  competent  to  permit  the 
state  to  have  the  prosecuting  witness  identify 
the  defendant  as  his  araailant.  and  for  thac 
purpose  to  have  the  prisoner  stand ;  the  evi- 
dence showing  that  he  was  sitting  behind  his 
counsel  at  the  time. 

TEA.  Note. — ^For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  H  768,  873.] 

11.  SAHS— APPBAlr— HABMI.BS8   EbBOB. 

On  a  prosecution  for  assault  with  intent 
to  mnrder,  any  error  in  permitting  prosecuting 
witness  to  state,  why  he  was  carrying  a  weapon 
was  harmless  as  to  defendant 

12.  HoKiciDB  —  Evidence  —  Desobiftioh    of 
Weapon. 

Permitting  prosecuting  witness  to  describe 
the  bottie  with  which  he  was  assaulted,  and 
th«  other  liottlea  which  were  found  on  the 
accomplices  of  defendant,  was  not  error,  merely 
because  the  state  was  not  able  to  procure  the 
particular  bottle  with  which  defendant  struck 
witness,  especially  where  it  appeared  that  the 
bottle  when  last  seeii  was  in  the  bands  of  de- 
fendant who  fled  presumedly  with  it  In  his 
hand,  and  was  not  arrested  until  a  month  later. 

13.  CBtMiNAL  Law— Objections  to  Evidence. 

An   objection   to   evidence,   on   the  ground 
of  immateriality,  amounts  to  no  objection  at  all. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,   H  1633-1637.] 

14.  Saicb — Identification  of  Acoohplioeb. 
On  a  prosecution  for  assault  with  intent 

to  murder,  permitting  accomplices  of  defendant 
to  1x9  brought  into  court,  to  see  If  prosecuting 
witness  could  identify  thrm  as  the  men  who 
were  with  defendant  and  taking  part  in  the 
assault,  was  not  en:or. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law.  §§  7GT,  769.] 

15.  Sakk— Oobboboration   of   Confession. 

It  appeared  that  the  geueval  scheme  and 
purpose  for  which  defendant  had  gone  to  the 
city,  where  the  assault  took  place,  was  to  com- 
mit assaults  on  nonunion  drivers  during  a 
teamsters'  strike,  and  that  the  assault  in  ques- 
tion was  committed  on  a  nonunion  hackman. 
Defendant  was  not  arrested  until  a  month  after 
the  assault  when  he  made  a  confession  of  his 
guilt  in  the  presence  of  several  police  officers. 
Held,  that  the  testimony  of  an  officer  in  whose 
piesence  the  confession  was  made  was  admis- 


sible to  show  that  when  arrested  defendant  told, 
where  be  was  rooming,  and  that  the  officer 
next  day  went  to  the  room  and  found  certain 
weapons  there,  some  of  which  were  in  defend- 
ant's valise,  which  he  identified  as  his;  the 
weapons  being  of  the  character  indicated  by 
defendant's  confession. 

16.  SaUE — PBELimRABT  EVIDKNOE  AS  TO  V01<- 
X7NTABY  CRABACTEK. 

The  admission  of  a  confession  by  defend- 
ant shown  by  preliminary  examination,  in  the 
al)sence  of  the  jury,  to  have  been  voluntarily 
made,  was  not  erroneous,  merely  because  the 
court  refused  to  permit  certain  accomplices  of 
defendant  to  testify  that  they  had  been  threat- 
ened and  statements  extorted  from  them ;  no 
effort  having  been  made  to  show  that  the  alleged 
duress  was  exercised  in  the  presence  or  with 
the  knowledge  of  defendant  or  that  other  ac- 
complices were  cognisant  of  any  duress  on  tiie 
defendant 

17.  Save— AppbaI/— QtrKsnoHB    Rbviewablk. 

The  question  whether  the  court  instructed 
the  jury  as  to  all  the  law  covering  all  of  the 
phases  of  the  case  cannot  lie  raised  on  apiieal, 
where  all  the  Instructions  given  by  the  court 
are  not  incorporated  in  the  record. 

lE/d.  Note. — For  cases  in  point  aee  voL  16, 
Cent  Dig.  Criminal  Law,  {  2943.] 

18.  Same— Aboitment  of  Counsei,. 

On  a  prosecution  for  assault  with  intent 
to  mnrder,  a  statement  of  counsel  for  the  state. 
In  argument,  that  one  of  the  i>er8ons  with  de- 
fendant as  they  came  down  the  street  on  which 
the  assault  was  committed,  proposed  that  they 
"would  go  after  that  scab,"  was  justified  b/ 
testimony  of  a  police  officer  who  heard  defend- 
ant's confession,  which  was  admitted  In  evi- 
dence, that  defendant  said  tliat  as  they  came 
down  the  street  one  of  the  party  said,  "We 
will  go  across  and  get  that  scab,"  or  "We  will 
go  across  there  and  try  to  get  him." 

19.  Same— Statute — Comments    ob    FAn.UBE 
of  Accused  to  Testift. 

Under  Bev.  St.  1899,  {  2638,  providing  that 
if  the  accused  shall  not  avail  himself  of  his 
right  to  testify  on  the  trial.  It  shall  not  tie 
construed  to  affect  the  innocence  or  guilt  of 
the  accused,  nor  shall  the  same  raise  any  pre- 
sumption of  guilt,  nor  be  referred  to  by  any  at- 
torney in  the  case,  nor  be  considered  by  the 
court  or  jury  lief  ore  whom  the  trial  takes  place, 
where  evidence  of  the  state  Is  uncontradicted, 
it  is  not  error  for  counsel  for  the  state  to 
allude  to  it  as  "undenied,  undisputed  by  no 
living  or  unliving  witness,"  though  defendant 
did  not  testify. 

[E!d.  Note. — ^For  cases  in  point,  see  Tol.  14, 
Cent  Dig.  Criminal  Law,  g  1672.] 

20.  Same— OBjEcmoH  to  Rehabks  of  Cour- 

sel. 

An  objection  to  remarks  of  counsel,  i» 
argument  We  object  to  that  statement  under 
the  law,"  is  too  indefinite,  where  counsel  had 
made  a  number  of  statements,  and  It  would 
have  been  difficult  for  the  court  to  have  pointed 
out  the  specific  statement  to  which  the  objec- 
tion alluded. 

[Ed.  Note. — For  cases  in  point  see  vol.  I^ 
Cent  Dig.  Criminal  Law,  iJ  1690,  160L] 

Appeal  from  St  Louis  Circuit  Court; 
Robert  M.  Foster,  Judge. 

Ernest  Ruck,  alias  John  Miller,  alias  The 
Soldier,  alias  Whitney,  was  convicted  of  as- 
sault with  Intent  to  kill,  and  be  appeals.  Af- 
firmed. 

Daniel  L.  Cmlce  and  S.  S.  Bass,  for  appel- 
lant. The  Attorney  General,  JTotm  Kennlsb, 
Ttaos.  B.  Harvey,  and  Walter  H.  Saunders^ 
for  the  Stat& 
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OANTT,  J.  At  the  April  term,  1904,  of  th« 
drcnlt  court  of  the  city  of  St  IxjuIb,  the  as- 
sistant circuit  attorney  filed  an  Information, 
charging  the  defendant,  Ernest  Ruqk,  with 
the  crime  of  assault  with  Intent  to  kill  on 
purpose  and  with  malice  aforethought,  upon 
one  Basil  Rutherford,  at  said  city,  on  the 
28d  day  of  February,  1904.  The  defendant 
was  diUy  arraigned,  and  entered  his  plea  of 
not  guilty.  At  the  same  term  he  was  put 
upon  bis  trial  before  a  Jury  and  convicted, 
and  bis  pimtshment  assessed  at  two  years  in 
the  penitentiary.  Motions  for  a  new  trial 
and  in  arrest  of  Judgment  was  filed,  heard, 
and  oyerruled  and  exceptions  saved,  and 
tibereupon  the  defendant  was  sent^iced  in  ac- 
cordance with  the  verdict,  and  from  that  sen- 
tence appealed  to  this  court 

On  the  trial  no  evidence  was  offered  on 
behalf  of  the  defendant,  and  the  testimony  on 
the  part  of  the  state  tended  to  prove  the  fol- 
lowing facts:  During  the  months  of  Janu- 
ary and  February,  1904,  In  the  city  of  St 
Louis,  the  union  carriage  and  back  drivers 
were  engaged  in  a  general  strike.  Thomas 
Wand  was  then  the  proprietor  of  a  livery 
stable  in  said  city,  and,  on  account  of  the 
strike,  his  carriage  drivers  had  quit  his  em- 
ploy. Basil  Rutherford,  the  prosecuting  wit- 
ness, had  been  in  the  city  but  a  few  months, 
and  in  the  latter  part  of  January,  1904,  while 
the  strike  was  on,  accepted  employment  from 
Thomas  Wand  as  a  carriage  driver.  Ruther- 
ford had  been  solicited  by  the  striking  driv- 
ers to  quit,  and  he  had  been  threatened,  and 
rocks  were  thrown  at  him  while  engaged  In 
his  work,  and,  because  of  the  danger  of  per- 
sonal violence,  he  was  carrying  a  pistol  to 
defend  himself,  at  the  time  the  assault  char- 
ged in  the  Information  was  committed.  The 
defendant,  Ernest  Ruck,  was  a  teamster, 
residing  in  Chicago,  111.  A  few  days  before 
the  date  of  the  offense  charged,  the  defendant 
had  been  ordered  by  the  president  of  the 
Teamsters'  Union  to  go  to  St  Louis  to  as- 
sist In  the  strike.  He  was  given  $15  and  went 
to  St  Louis,  reported  at  teamsters'  head- 
quarters, and  at  1106  Franklin  avenue,  met 
Innis  and  Rowbotham,  who  were  In  charge 
of  the  strike.  There  he  was  given  instruc- 
tions that  be  was  to  "knock  these  fellows 
(nonunion  drivers)  off  the  wagons,"  and  to 
"get  out  and  pull  them  in  the  hospital."  The 
defendant  was  placed  upon  the  pay  roll  of 
the  union  at  St  Louis  as  an  "organizer,"  and 
was  paid  for  his  work  $6.60  per  day.  He 
was  not  an  organizer,  but 'was  employed,  as 
stated,  to  "slug"  drivers  who  had  taken  the 
place  of  the  strikers.  On  the  night  of  Feb- 
ruary 22,  1904,  Rutherford  had  driven  a 
couple  of  passengers  to  No.  2315  Chestnut 
street  between  10  and  11  o'clock.  He  was 
waiting  in  the  street  with  the  carriage  to 
take  them  badt  to  the  hotel.  When  be  bad 
been  waiting  about  a  half  an  hour,  the  serv- 
ant came  to  the  door.  Informed  him  that  he 
need  not  wait  longer  for  bis  passengers  and 
asked  for  the  amount  of  his  charges.    The 


servant  disappeared  to  get  the  money,  and 
Rutherford  went  xtp  the  stone  stqm  to  the 
door  to  receive  it  While  standing  at  the 
door  waiting,  a  man,  whom  he  afterwards 
identified  as  the  defendant  came  up  the  steps, 
and  Rutherford,  thinking  he  was  going  into 
the  house,  stepped  aside.  Without  speaking 
a  word  the  defendant  struck  Rutherford  on  the 
head  with  a  large  beer  bottle.  Rutherford 
Jumped  off  the  steps,  and  three  other  men 
standing  on  the  east  side  of  the  st^M  began 
hurling  bottles  at  Rutherford's  head,  one  of 
which  struck  him  over  the  eye.  Inflicting  a 
deep  ugly  gash  in  his  scalp.  Rutherford 
drew  his  pistol  and  began  firing  at  his  as- 
sailants. The  four  men  immediately  ran 
across  the  street ;  three  of  them  turning  and 
running  east  and  the  other  (the  defendant) 
running  west.  Rutherford  pursued  the  three 
men  a  short  distance,  and  until  they  were 
Interested  and  placed  under  arrest  by  some 
policeman  who  had  been  attracted  by  the 
firing  of  Rutherford's  pistol.  Two  of  the 
men  bad  empty  bottles  In  their  pockets  when 
arrested,  and  the  other  threw  some  bottles 
on  the  ground  Just  before  the  arrest  The  de- 
fendant Ruck  escaped  that  night  and  was 
not  apprehended  until  about  a  month  there- 
after. He  was  still  In  St  Louis  when  placed 
under  arrest  After  his  arrest  he  made  a 
full,  voluntary  confession  orally,  and  after- 
wards repeated  It,  when  It  was  reduced  to 
writing,  in  which  he  detailed  all  the  facts  as 
to  why  be  came  to  St  Louis,  and  the  purpose 
of  bis  coming,  to  wit  to  participate  in  the 
strike  as  an  "organizer,"  to  slug  "scabs,"  or 
nonunion  hack  drivers,  having  l>een  sent  down 
from  Chicago  on  that  mlBslon  by  C.  P.  Shea, 
president  of  the  teamsters'  union,  upon  a  salary 
of  $6.50  per  day.  In  his  confession  he  stated 
that,  after  assaulting  Rutherford,  he  ran,  and 
as  he  ran  Rutherford  shot  him  through  the 
arm,  and  he  exhibited  to  the  police  ofilcers 
at  the  police  headquarters  the  wound  in  his 
arm,  and  said  he  had  the  wound  treated  on 
the  night  of  the  assault  by  a  doctor  near 
Fourteenth  and  Franklin  avenues.  This 
statement  of  bis  was  corroborated  by  Dr. 
Sturhahn,  who  Identified  the  defendant  on  the 
stand  and  testified  to  dressing  the  wound 
that  night  In  regard  to  the  assault  on  the 
night  of  the  22d  of  February,  the  witness  tes- 
tified that  defendant  said  in  the  office  of  the 
chief  of  detectives  In  St.  Louis,  after  his  ar- 
rest, that  be  and  three  men  who  were  with 
him  on  the  nigbt  of  the  assault  had  been  at 
Crowley's  saloon,  and  Chief  Desmond  asked 
him  where  Crowley's  was,  and  tie  said: 
"Way  out  that  way  [indicating] — I  do  not 
know  Just  what  street  it  is — and  we  came  in 
from  there."  That  as  they  came  down  Chest- 
nut street  some  one  of  their  crowd  proposed 
to  go  over  and  assault  this  carriage  drlVn' 
(the  prosecuting  witness  in  this  case).  The 
carriage  was  standing  in  front  of  2815  Chest- 
nut He  said  he  had  some  bottles  in  his 
pocket  The  driver  was  standing  in'  the  door. 
He  aald:    "We  slugged  him,  and  be  took  • 
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ebot  at  me^"  He  said  he  started  -up  the 
steps  where  the  prosecntlng  witness  was 
standing,  and  struck  blm  with  one  of  the  bot- 
tles, when  Rutherford  commenced  shooting  at 
him  and  shot  him  In  the  arm.  He  pulled  up 
his  sleeve  and  showed  where  be  was  shot 
The  other  three  parties  with  the  defendant 
on  the  night  were  Michael  Ryan,  Frank  0. 
Qettlngs,  and  Thomas  McLespy.  Ryan  and 
Kelly  also  came  down  from  Chicago,  accord- 
ing to  defendant's  confession,  to  engage  In 
the  strike,  and  they  were  identified  at  the 
trial  as  two  of  the  parties  that  were  with  the 
defendant  that  night  Various  errors  hare 
been  assigned  for  the  reversal  of  the  Judg- 
ment, and  further  facts  in  regard  to  the  ad- 
missibility of  evidence,  and  the  rulings  of 
the  court  during  the  trial,  will  be  noted  in  the 
examination  of  the  errors  assigned  by  coun- 
sel for  the  defendant 

1.  Preliminary  to  a  discussion  of  the  vari- 
ous points  raised  and  argued  by  counsel,  it 
must  be  noted  that  counsel  for  the  state 
challenged  the  correctness  of  the  record  and 
sued  out  a  writ  of  certiorari  to  correct  the 
transcript  certified  to  this  court  by  the  clerk, 
by  striking  therefrom  the  recital  that  certain 
instructions  were  given  by  the  court,  and 
the  copy  of  the  same  in  full  in  the  transcript 
for  the  reason  that  the  original  bill  of  ex- 
ceptions, on  file  in  the  clerk's  office  in  this 
cause,  neither  contains'  nor  calls  for  the 
aforesaid  instructions,  and  therefore  the  same 
were  improperly  and  improvidently  .  copied 
into  this  transcript  certified  to  this  court,  and 
formed  no  part  of  the  true  record  of  this  case 
on  this  appeal.  The  writ  was  granted,  and 
by  virtue  of  the  statute  (section  817,  Rev. 
St  1899),  in  order  to  properly  determine  the 
question  thus  raised,  the  clerk  of  the  circuit 
court  of  St  Louis  was  directed  to  forward 
to  this  court  the  original  bill  of  exceptions 
filed  in  this  cause  by  the  defendant,  which 
he  did.  The  original  bill  shows  that,  when 
the  evidence  on  the  part  of  the  state  was  all 
in,  and  the  state  had  rested,  the  following 
occurred:  "Thereupon  the  defendant  offered 
the  following  instruction  In  the  nature  of  a 
demurrer  to  the  evidence  offered  by  the  pialn- 
tlfr,  to  wit:  [Here  copy]  Which  said  in- 
struction the  court  overruled,  to  which  ruling 
of  the  court  the  defendant  by  counsel  duly 
excepted  then  and  there  at  the  time.  De- 
fendant offered  no  evidence.  The  above  was 
all  the  testimony  offered."  There  is  nowhere 
in  the  bill,  then,  any  recital  or  statement  that 
"thereupon  the  court  Instructed  the  ]ury," 
and  setting  out  the  instructions,  nor  is  there 
a  statement  that  "thereupon  the  court  gave 
the  following  instructions  [here  the  clerk 
will  copy  the  same],"  nor  is  there  anywhere 
in  the  bill  any  Instructions  requested  by  the 
defendant  and  refused  by  the  court  except 
the  Instructions  already  noted  in  the  nature 
of  a  demurrer  to  the  evidence.  Section  868, 
Rev.  St  1899,  as  amended  In  1885,  provides: 
"It  shall  not  be  necessary  for  the  review  of 
the  action  of  any  lower  court  on  appeal  or 


writ  of  error,  that  the  motion  for  new  trial  In 
arrest  of  judgment  or  instructions  filed  in  the 
lower  court  shall  be  copied  or  set  forth  in  the 
bill  of  exceptions,  filed  in  the  lower  court 
provided,  the  bill  of  exceptions  so  filed  con- 
tains a  direction  to  the  clerk  to  copy  the 
same,  and  the  same  are  so  copied  Into  the 
record  sent  up  to  the  appellate  court"  Un- 
der this  section  it  was  perfectly  competent 
for  the  defendant,  in  bis  bill  of  exceptions, 
to  have  stated  that  the  court  gave  certain  in- 
structions and  directed  the  clerk  to  insert 
them  In  the  bill  of  exceptions;  but  it  is 
equally  clear  that,  unless  the  defendant  In 
making  up  his  bill  of  exceptions,  did  call  for 
the  InstructlonB  given  and  refused,  it  was  not' 
competent  tor  the  clerk  of  bis  own  accord 
to  make  the  instructions  a  part  of  the  record, 
or  a  part  of  the  bill  of  exceptions.  It  is  tor 
a  party  appealing  from  the  Judgment  of  a 
trial  court  to  save  his  exceptions  to  such  mat- 
ters as  do  not  constitute  a  part  of  the  record 
proper  and  incorporate  them  in  bis  bill  of 
exceptions.  This  whole  matter  was  consid- 
ered in  the  case  of  Ross  v.  Railroad  Co.,  141 
Mo.  890,  38  S.  W.  926,  42  S.  W.  957.  It  is 
plain  from  that  case  that,  unless  the  instruc- 
tions given  and  refused  were  duly  directed 
to  be  copied  into  the  bill  of  exceptions,  or 
were  copied  In  full  into  the  original  bill  of 
exceptions  made  and  saved  to  the  action  of 
the  court  in  giving  and  refusing  the  same, 
the  bill  cannot  be  amended  by  the  oral  tes- 
timony of  the  witnesses  after  the  term  of 
court  at  which  the  casie  is  tried,  or  the  term 
at  which  the  bill  is  signed  by  the  Judge.  As 
the  original  bill  of  exceptions,  on  file  in  the 
office  of  the  clerk  of  the  circuit  court  did 
not  contain  the  instruction,  and  there  was 
no  direction  in  the  bill  calling  for  their  Inser- 
tion by  the  clerk,  the  instructions  constituted 
no  part  of  the  record  In  this  case,  and  the 
mere  fact  that  the  clerk,  of  his  own  motion, 
has  seen  fit  to  copy  them  Into  the  record, 
does  not  make  them  a  part  of  the  record, 
and  therefore  the  action  of  the  court  in  giv- 
ing Instructions  for  the  state,  and  refusing 
Instructions  asked  by  the  defendant,  save  and 
except  the  one  Instrnetlon  In  the  nature  of  a 
demurrer  to  the  evidence,  cannot  and  will 
not  be  reviewed  by  us  in  the  disposition  of 
this  appeal. 

2.  We  proceed,  then,  to  the  first  assignment 
of  error  urged  by  the  defendant  In  his  brief 
and  argument  to  wit  that  the  verdict  of  the 
Jury  Is  against  the  law  and  against  the  evi- 
dence. To  sustain  this  proposition,  it  is 
earnestly  insisted  that  the  gist  of  the  evi- 
dence, with  which  defendant  is  charged,  is 
the  intent  with  which  It  was  committed,  and 
that  the  state  wholly  failed  to  prove  this 
specific  intent  to  wit,  the  Intent  to  kill  the 
prosecuting  witness.  As  a  corollary  to  this 
proposition,  it  is  argued  that  the  state  wholly 
failed  to  prove  that  the  weapons  used  were 
deadly  weapons,  and  having  alleged  that  the 
defendant  used  "large  and  heavy  glass  bot- 
tles," and  the  only  testimony  being  that  the 
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defendant  strnck  the  prosecuting  witness 
with  a  bottle  wHh  a  long  neck,  resembling  a 
beer  bottle,  the  proof  did  not  sustain  the 
charge  of  the  offense  named.  Many  cases  are 
cited  from  the  various  appellate  courts,'  to 
the  effect  that  the  particular  Intent  charged 
most  be  proved  to  the  satisfaction  of  the  Jury. 
It  seems  to  be  argued  aisu,  inferentially,  thati 
because  the  defendant  did  not  say  anything 
before  he  struck  Rutherford  on  the  side  of 
the  head  with  a  beer  bottle,  the  intent  was 
not  established.  We  are  wholly  unable  to 
accede  to  the  contention  of  the  learned  coun- 
sel for  the  defendant  Of  course,  it  was  nec- 
essary to  satisfy  the  Jury,  under  the  Informa- 
■tlon,  that  the  assault  was  committed  with  la- 
tent to  kill,  and  the  Jury  by  their  verdict 
have  distinctly  found  that  such  was  the  in- 
tent of  the  defendant  On  this  appeal  it  is 
not  the  province  of  this  court  to  disturb  the 
verdict  and  finding  of  the  Jury,  unless  there 
was  no  substantial  evidence  upon  which  the 
finding  could  be  based.  In  the  consideration 
of  whether  there  was  sufficient  evidence  to 
Justify  the  Jury  in  its  conclusion,  not  only  the 
nature  of  the  'weapon  but  the  physical 
strength  of  the  person  wielding  it,  the  fact 
that  the  prosecuting  witness  was  entirely 
off  of  his  guard,  and  not  anticipating  an  as- 
sault, the  nature  and  character  of  the  blow, 
and  the  fact  that  four  men  were  united  in 
the  assault  on  one  man,  and  the  vicious  mo- 
tive inspiring  the  assault,  must  all  be  taken 
Into  account  The  statute  does  not  require 
that,  the  assault  should  have  been  made  with 
a  weapon  deadly  per  se,  but  its  language  is 
"shall  assault  or  beat  another  with  a  deadly 
weapon,  or  by  any  other  means  or  force  like- 
ly to  produce  death  or  great  bodily  harm  with 
intent  to  kill,"  etc.  It  Is  said  by  the  defend- 
ant that  the  weight  of  the  bottle  used  In  mak- 
ing the  assault  was  not  proved,  the  size  was 
proved,  but  the  weight  was  not  shown ;  but  It 
was  for  the  Jury  to  say  whether  a  heavy  qua. . 
beer  bottle,  in  the  hands  of  a  powerful  man, 
was  not  likely  to  produce  death  or  great 
bodily  harm  when  aimed  at  a  vital  part  of 
the  victim's  body.  As  said  In  State  v. 
Drumm,  156  Mo.  216,  56  S.  W.  1086:  "Such 
things  as  all  persons  of  ordinary  intelligence 
are  presumed  to  know  are  not  required  to  be 
proved,  and  the  size  and  heft  of  a  quart  beer 
bottle  Is  a  matter  of  such  common  knowledge 
that  it  was  entirely  unnecessary  to  prove  its 
weight  in  order  to  enable  the  Jury  to  find 
that  it  as  used  by  a  man  of  the  size  and 
weight  of  the  defendant,  was  a  deadly  weap- 
on. Whether  it  was  a  deadly  weapon  was  a 
question  of  fact  for  the  Jury,  and  the  intent 
with  which  the  defendant  used  It  on  the 
prosecuting  witness  was  for  the  Jury  to  find 
from  all  the  circumstances.  And  in  this  case 
there  was  abundant  evidence  outside  of  the 
vicious  blow  itself,  to  prove  the  intent  to  kill 
the  prosecuting  witness.  Two  of  the  men  en- 
gaged in  the  assault  Rack  and  Ryan,  were 
two  of  a  committee  whose  sole  mission  in 
St  Lrouia  at  that  time  was  to  slug  and  assault 


nonimlon  hack  drivers,  and  had  been  sent 
from  Chicago  for  this  specific  purpose,  and 
paid  at  the  rate  of  $6.60  per  day.  And  the 
evidence  tended  to  show  that  they  were  pecu- 
liarly fitted  for  the  work  for  which  they  were 
imported  into  this  state.  The  Jury  were  well 
Justified  in  reaching  the  conclusion  that  these 
men,  who  would  accept  employment  to  do 
such  work,  and  come  all  the  way  from  Chi- 
cago to  St  Louis  to  engage  in  it  would  not 
hesitate  to  kill  one  of  their  victims,  or.  In 
the  language  of  the  defendant  himself,  "put 
him  In  the  hospital"  ;  nor  was  the  Jury  left  In 
any  doubt  as  to  the  Intent  with  which  the  de- 
fendant and  his  associates  went  acroas  the 
street  to  the  door  where  the  prosecuting  wit- 
ness was  waiting  for  the  fares  which  bis 
passengers  owed  him.  Officer  McCarthy  tes- 
tified that  the  defendant  said  that,  as  they 
came  down  Chestnut  street  one  of  the  party 
proposed  to  go  over  and  assault  the  carriage 
driver,  and  they  all  went  together  for  that 
purpose,  as  was  abundantly  shown  by  the 
fact  that  they  all  engaged  in  throwing  bottles 
at  him,  and  in  addition  to  the  wound  on  the 
head,  which  defendant  inflicted,  one  of  the 
others  struck  him  over  the  eye,  and  cut  a 
deep  gash,  and  so  a  common  Intent  oould 
be  easily  inferred  from  their  expressed  par- 
pose  and  their  combined  assault  on  the 
prosecutor,  and  the  facts  fall  clearly  within 
the  rule  announced  in  State  t.  Kempf,  26  Mo. 
430,  In  which  Judge  Richardson,  speaking  for^ 
the  court,  said:  "It  is,  of  course,  not  neces- 
sary to  prove  any  formal  or  expressed  agree- 
ment or  intent  but  it  may  be  inferred  from 
circumstances,  and  is  a  question  of  fact  for 
the  Jury."  And  the  evidence  was  amply  suf- 
ficient to  show  that  all  four  of  the  assailants 
participated  in  the  Intent  and  that  they  were 
all  actuated  with  the  same  common  and  un- 
lawful purpose.  The  facts  In  the  case  of 
State  ▼.  Meyers,  174  Mo.  352,  74  S.  W.  862. 
are  wholly  dissimilar  from  those  Indicated  by 
this  record.  It  would  have  been  a  most 
Illogical  conclusion  for  the  Jury  to  have 
reached,  had  they  fotmd.  In  the  face  of  all 
these  circumstances,  that  the  defendant  and- 
bis  associates  only  Intended  a  simple  and 
common  assault. 

3.  It  is  urged  that  the  learned  circuit 
Judge  erred  In  admitting  the  testimony  show- 
ing that  the  defendant's  associates  Ryan. 
McLespy,  and  Oettings  also  Joined  in  the 
assault  Immediately  after  defendant  had 
dealt  the  prosecuting  witness  the  blow  with 
the  quart  bottle,  because  it  is  said  this  would 
be  to  charge  the  defendant  with  responsibility 
for  the  acts  of  others.  The  evidence  is  so 
clear  that  all  four  of  these  parties  were  ac- 
complices in  making  the  assault  that  It  Is  too 
obvious  for  discussion,  almost  that  it  waa 
entirely  competent  to  show  what  each  of  them 
did  in  accomplishing  the  common  purpoee. 
It  would  seem  that  the  defendant's  contention 
on  this  point  is  that  as  the  information 
failed  to  charge  the  conspiracy,  or  tlut  the 
crime  was  committed  Jointly  by  the  defendant 
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and  ot&ers,  it  was  not  permissible  for  the 
state  to  offer  evidence  of  the  acts  and  con- 
duct of  such  others  acting  In  concert  with 
the  defendant  in  the  commission  of  the  offense 
'Chained.  The  law  is  too  well  settled  to  admit 
of  a  doubt  that  it  is  perfectly  competent  to  prove 
that  others  not  indicted  had  conspired  with  the 
defendant  in  the  indictment  to  commit  the  of- 
fense charged.  In  King  t.  William  Stone,  6 
Term  Rep.  627,  the  prisoner  was  indicted 
for  treason,  the  evidence  tended  to  show  that 
the  prisoner  conspired  with  John  Stone  and 
William  Jackson.  The  two  latter  were  not 
Indicted,  nor  was  there  a  charge  of  conspiracy 
in  the  indictment  The  evidence  of  bis  con- 
spiracy was  received.  In  Oill  v.  State,  59 
Ark.,  loc  dt  480,  27  S.  W.  600,  the  court 
said.  "Nor  is  it  material,  as  to  the  admissi- 
bility of  the  acts  or  declarations  of  the  con- 
spirator against  the  defendant,  whether  the 
former  (the  conspirator)  be  Indicted  or  not, 
nor  what  the  nature  of  the  indictment  is, 
provided  the  offense  involves  the  conspiracy" 
—citing  Wharton's  Criminal  Evidence,  {  700. 
In  People  v.  McKane,  80  Hun,  loc.  dt  832, 
30  N.  T.  Supp.  100,  the  court  said:  "It  Is  not 
necessary  that  the  co-conspirator,  whose  acts 
and  declarations  in  furtherance  of  the  ends  of 
the  conspiracy  are  offered  in  evidence,  should 
be  a  part  of  the  record.  It  is  plain  that  the 
Indictment  or  nonindictment  of  a  conspirator, 
whose  acts  or  declarations  are  offered  against 
his  fellow,  can  neither  Impart  any  quality  of 
verity  or  of  relevancy  to  such  acts  and  declara- 
tions, nor  withdraw  it  from  him,  and  hence 
his  inclusion  or  exclusion  as  a  party  to  the 
Indictment  Is  not  material."  That  case  was  sub- 
sequently taken  to  the  Court  of  Appeals,  and  Is 
reported  In  People  v.  McKane,  148  N.  T.  456, 
38  N.  B.  050.  Judge  O'Brien  wrote  the  opin- 
lon.lnwhlch  allthe  judges  concurred.  Hesaid: 
"When  a  conspiracy  is  shown,  or  evidence  on 
the  subject  given  sufficient  for  the  Jury,  then 
the  acts  and  declarations  of  the  conspirators. 
In  furtherance  of  its  purpose  and  object  are 
competent  and.  In  a  case  like  this,  it  is  not 
necessary,  in  order  to  make  such  proof  compe- 
tent tliat  the  conspirators  should  be  charged 
in  the  indictment"  This  statement  of  the 
law  on  this  point  Is  reiterated  by  some  of  our 
most  careful  text-writers.  Wharton's  Crimi- 
nal Evidence,  {  700;  IGreenleafs  Evidence, 
S  111;  Roscoe's  Criminal  Evidence  (8th  Ed.) 
p.  432;  People  v.  Kief,  126  N.  Y.  661,  27  N. 
E.  65C;  Coins  v.  State,  46  Ohio  St,  loc.  dt 
463,  404,  21  N.  E.  476.  And  such  was  the 
conclusion  reached  by  all  the  Judges  of  this 
court  In  State  v.  Kennedy,  177  Ho.,  loc.  dt 
118,  164,  166,  75  S.  W.  079;  State  v.  Boat- 
right  182  Mo.,  loc.  dt  46,  81  S.  W.  450; 
State  V.  Lewis,  181  Mo.  261,  70  S.  W.  671; 
Bishop's  New  Criminal  Proc.,  JS  1248,  1240. 
Again,  under  this  same  head,  defendant  as- 
signs as  error  the  admission  of  the  testi- 
mony showing  that  when  McLespy,  Oettings, 
and  Ryan  were  arrested  by  the  police,  a  few 
moments  after  the  assault  the  officers  found 
on  their  persons,  and  In  thdr  pockets,  bottles. 


As  to  this,  we  think  there  can  be  no  doubt 
whatever  as  to  the  propriety  of  this  evidence. 
The  evidence,  already  In,  tended  to  prove  that 
these  three  men  were  present  and  taking  part 
in  the  assault  upon  the  prosecuting  witness, 
and  the  defendant  had  assaulted  him  with  a 
bottle.  These  three  were  arrested  a  few  mo- 
ments afterwards  In  their  flight  and  It  was 
perfectly  competent  to  show  that  they  were 
armed  with  the  same  character  of  weapons 
as  that  with  which  the  assault  had  been  com- 
mitted. The  fact  that  they  were  thus  armed 
was  strongly  corroborative  of  the  statement  of 
the  prosecuting  witness  to  the  officers,  of  the 
character  of  the  assault  that  had  been  made 
upon  him,  and  was  admissible  also  for  the 
purpose  of  identifying  them  as  the  parties 
who  had  been  engaged  In  the  assault  As  to 
the  proposition  that  the  court  in  its  ruling, 
made  a  comment  upon  the  evidence,  the  rec- 
ord shows  no  exception  taken  on  that  groimd, 
but  we  see  nothing  in  the  nature  of  a  com- 
ment The  court  simply  stated  the  grounds 
of  its  ruling  as  to  Its  competency.  Under 
this  same  head,  error  is  alleged  in  permitting 
the  prosecuting  attorney  to  ask  the  prosecut- 
ing witness  to  look  at  the  defendant  and  state 
whether  or  not  he  was  the  man  he  saw  in  Chief 
Desmond's  office.  It  was  dearly  competent  to 
permit  the  state  to  have  the  prosecuting  wit- 
ness identify  the  defendant  as  his  assailant 
and  for  that  purpose  to  have  the  prisoner 
stand  up,  as  the  evidence  shows  he  was  sit- 
ting behind  his  counsel  at  the  time.  State  v. 
Gartrell,  171  Mo.,  loc.  clt  600,  71  S.  W.  1045; 
People  V.  Gardner,  144  N.  Y.  110,  38  N.  E. 
1003,  28  Ia  R.  A.  690,  43  Am.  St  Rep.  741. 
Again,  it  Is  nrged  that  it  was  error  to  per- 
mit the  prosecuting  witness  to  state  why  he 
was  armed.  The  court  permitted  him  to 
state  that  there  was  a  strike  on,  and  he  and 
his  fellow  hackmen  (nonunion  hackmen)  had 
been  threatened,  and  the  drivers  carried  re- 
volvers to  protect  themselves.  While  we 
think  It  was  wholly  unnecessary  for  the  prose- 
cuting witness  to  explain  why  he  was  carry- 
ing a  weapon,  as  he  was  not  on  trial  for  that 
offense,  we  think  no  harm  was  committed  In 
permitting  him  to  explain  that  he  did  so  be- 
cause he  was  expecting  an  attack.  The  mere 
fact  also,  that  the  court  permitted  the  wit- 
ness to  describe  the  bottle  with  which  he  was 
assaulted,  and  the  other  bottles  which  were 
found  upon  the  accomplices  of  the  defendant, 
was  not  error  simply  because  the  state  was 
not  able  to  procure  the  particular  bottle  with 
which  Ruck,  the  defendant  struck  Ruther- 
ford, the  prosecuting  witness.  The  witness 
both  saw  and  felt  the  bottle  with  which  he 
was  struck,  and  the  fact  that  he  did  not  stop 
and  look  for  that  bottle,  instead  of  pursuing 
his  assailants  and  securing  their  arrest  was 
no  objection  to  his  evidence.  Besides,  when 
the  bottle  was  last  seen  it  was  in  the  hands 
of  the  defendant  and  tie  fled  presumedly 
with  it  in  bis  band,  and  was  not  arrested  un- 
til a  month  later.  It  was  by  no  means  a 
condition  precedent  to  bla  description  of  the 
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weapon  wltb  which  he  was  wounded  that  be 
should  have  first  produced  the  weapon  Itself, 
when  It  was  shown  to  have  been  In  the  hands 
of  his  assailant  when  he  last  saw  it  Equally 
untenable  is  the  position  of  counsel  as  to  the 
admissibility  of  the  testimony  as  to  the  arrest 
of  the  defendant  on  the  26th  of  March,  1904. 
The  only  objection  made  to  this  was  that  It 
was  immaterial,  an  objection  which  we  have 
often  held  amounted  to  no  objection  at  all. 
A  further  objection  to  evidence  is  that  the 
court  permitted  two  of  the  accomplices,  Kel- 
ly and  Ryan,  to  be  brought  into  court  to  see 
If  the  prosecntlng  witness  could  identify  them 
as  the  men  who  were  with  the  defendant  and 
taking  part  In  the  assault  on  the  night  of  the 
assault  This  was  entirely  competent  State 
r.  Gartrell,  171  Mo.  610,  71  S.  W.  1045;  Eex 
r.  Deerlng  et  al.,  6  Carr  &  Payne,  165;  State 
r.  Ah  Chuey,  14  Nev.  79,  33  Am.  Rep.  530; 
Garvin  v.  State,  52  Miss.  207;  People  v.  Gold- 
enson,  76  Oal.  328,  19  Pac.  161;  €!om.  v.  Whit- 
man, 121  Mass.  361. 

Another  objection  to  testimony  is  to  that  of 
Officer  McCarthy,  as  to  statements  made  by 
the  defendant  after  his  arrest  to  Chief  Des- 
mond, In  the  presence  of  McCarthy,  Wil- 
liams, and  others.  The  question  was:  "Did 
he  tell  yon  with  whom,  or  in  what  room, 
he  was  stopping?  A.  Room  20.  Q.  Was 
any  statement  made  by  him  as  to  the  articles 
that  were  In  that  room?  (Objected  to,  as 
this  was  a  month  subsequent  to  the  alleged 
assault)"  Counsel  for  the  state  and  the  de- 
fendant, at  this  point,  seemed  to  have  become 
Involved  In  a'  wrangle,  but  the  real  objection 
now  appearing  from  the  record  seems  to  have 
been  that  the  defendant's  counsel  objected 
to  the  testimony  of  the  officer  as  to  the 
statement  of  the  defendant  as  to  certain 
weapons,  slingshots,  clubs,  etc.,  which  the 
defendant  stated  were  in  the  room  No.  20, 
the  only  objection  being  that  it  was  Incompe- 
tent to  prove,  in  connection  with  the  state- 
ment of  the  defendant  that  when  be  was 
arrested,  and  told  the  officer  where  he  wa& 
rooming,  the  officer,  the  next  day,  went  to 
that  room  and  found  two  clubs,  some  rocks, 
some  balls  of  lead,  slingshots,  and  a  billy. 
The  testimony  in  this  connection  further 
discloses  that  some  of  these  articles  were 
found  in  the  defendant's  valise,  which  he 
identified  as  his.  The  officer  testified  that 
the  defendant  stated  that  he  and  hla  com- 
panions got  a  billiard  cue  and  cut  it  off,  and 
stated  that  they  prepared  these  things  to 
assault  "scab"  drivers,  and  that  he  and  Kelly 
had  gone  out  to  the  woods  and  cut  some 
stldis  with  which  to  make  slingshots  or 
bean-shooters,  with  which  they  proposed  to 
shoot  through  carriage  windows.  The  billy 
was  made  of  sand  and  shot  and  was  Identi- 
fied by  defendant  at  Desmond's  office,  when 
he  was  making  his  statement.  The  trial 
court  admitted  this  evidence,  on  the  ground 
that  It  was  corroborattve  of  the  fact  that 
the  defendant  was  a  participant  in  the  as- 
sault upon  the  prosecuting  witness,  and  that 


their  possession  by  him  corroborated  his  con- 
fession, and  of  the  general  scheme  and  pur- 
pose for  which  the  defendant  had  come  to 
St  Louis,  to  wit,  an  assault  or  assaults  npon 
"scab"  drivers,  the  Identical  diaracter  of 
offense  for  which  he  was  then  being  tried. 
Taken  In  connection  with  the  testimony  al- 
ready introduced,  the  defendant's  statement 
or  confession  in  evidence,  there  can  be  no 
doubt  about  the  sufficiency  of  the  identifica- 
tion of  these  weapons  as  being  the  same 
which  the  defendant  had  prepared,  and  were 
In  his  room,  where  they  were  found  by  the 
officer  pursuant  to  his  confession,  and  tbey 
were  competent  to  establish  the  motiye  for 
the  assault  for  which  he  was  being  tried, 
and  as  tending  to  show  the  Intent  of  the 
assault  to  kill.  It  tended  to  prove  that  the 
same  motive  inspired  the  procurement  and 
preparation  of  said  weapons  that  actuated 
the  assault  on  Rutherford.  Its  purpose  was 
not  to  prove  another  and  distinct  crime,  bat 
its  tendency  was  to  establish  the  motive  and 
Intent  with  which  the  assault  was  made, 
and  the  common  scheme  or  plan  so  related 
to  the  assault  for  which  defendant  was  be- 
ing tried,  that  it  Illustrated  his  conduct  on 
the  night  of  the  assault.  State  v.  Bailey, 
(Mo.  Sup.)  88  S.  W.,  loa  clt  740,  741  and 
742,  and  cases  cited. 

4.  Again,  error  Is  assigned  on  the  admis- 
sion of  the  confession  of  the  defendant  The 
preliminary  examination  by  the  Judge,  as  to 
whether  these  confessions  of  the  defendant 
were  voluntary,  discloses  that  they  were 
made  without  any  threat  or  compulsion,  and 
without  any  hojie  of  reward.  The  trial  court 
excluded  the  Jury  from  the  courtroom  and 
heard  all  the  evidence  as  to  the  dicumstances 
under  which  the  confession  was  made.  He 
permitted  the  defendant  on  this  preliminary 
hearing  to  testify  In  his  own  behalf.  The 
specific  objection  now  urged  is  that  the  learn- 
ed circuit  court  did  not  hear  all  the  evidence 
with  reference  to  the  duress  alleged  to  have 
been  used  in  obtaining  his  confession.  There 
Is  no  merit  whatever  in  the  claim  that  the 
defendant  was  not  permitted  to  make  a 
statement  of  his  side  of  the  controversy  as 
to  the  confession.  There  Is  not  the  slightest 
pretense  that  he  offered  to  state  any  other 
fact  which  could  throw  light  npon  the  Inquiry 
thus  being  made.  But  it  would  seem  that 
counsel  now  claim  that  error  was  committed 
in  refusing  to  permit  Ryan  and  others  to 
testify  that  they  had  been  threatened,  and 
statements  extorted  from  them.  No  effort 
was  made  to  show  that  the  alleged  duress 
over  these  other  parties  was  exerdsed  in  the 
presence,  or  with  the  knowledge,  of  the  de- 
fendant, or  that  these  other  accomplices  were 
cognizant  of  any  duress  upon  this  defendant 
Upon  a  full  examination,  it  sufficiently  ap- 
pears that  the  confessions  anf  adnUssions 
were  properly  admitted,  and  the  mere  fact 
that  the  defendant  testified  that  he  made 
his  confession  through  fear  and  violence  did 
not  overcome  the  prima  fade  case,  and  the 
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testimony  of  tbe  officer.  Indeed  be  did  not 
offer  himself  as  a  witness,  or  any  other  tes- 
timony before  the  jnry  to  show  that  tils  con- 
fession had  been  obtained  by  promises  of 
clemency  or  extorted  by  fear  of  violence. 
State  V.  Patterson,  78  Mo.  686;  State  v. 
Jones,  171  Mo.,  loc.  eit  406,  407,  71  8.  W. 
680;    State  v.  Brennan,  164  Mo.  487,  6B  S. 

5.  Tbe  sixth  assignment  of  error  is  predi- 
cated entirely  upon  the  assertion  that  the 
trial  court  erred  in  its  instruction  to  tbe 
jury  and  erred  In  refusing  certain  instruc- 
tions prayed  by  the  defendant  As  already 
noted,  these  instructions  have  not  been  made 
a  part  of  the  bill  of  exceptions,  and  bence 
they  are  not  before  us  for  review.  It  would 
be  manifestly  impr(^>er,  upon  our  part,  to 
discuss  matters  which  are  not  legally  a  part 
of  the  record. 

6.  As  to  the  ninth  point  In  the  brief  of  the 
learned  counsel,  to  wit,  that  "the  court  fail- 
ed to  Instruct  the  Jury  as  to  all  the  law 
covering  all  of  the  phases  of  tbe  case,"  it  is 
Impossible  for  this  court  to  determine,  un- 
less all  of  the  Instructions  given  by  the  court 
were  incorix)rated  in  tbe  record  before  ns. 
In  the  absence  of  anything  on  that  subject, 
the  presumption  must  be,  and  will  be,  indul- 
ged that  the  instructions  given  were  correct 
and  covered  every  phase  of  tbe  case. 

7.  Lastly,  it  Is  insisted  that  the  learned 
circuit  court  erred  in  permitting  Judge  Har', 
▼ey,  special  counsel  f<H:  tbe  state,  to  make 
improper  remarks  in  his  address  to  the  jury. 
To  understand  this  point  it  will  be  necessary 
to  note  the  particular  statements  which 
were  objected  to.  In  his  opening  statement 
to  the  jury,  Judge  Harvey,  in  part,  said: 
"The  strike  had  been  in  existence  possibly  a 
month,  or  a  little  more  than  a  month,  when 
the  defendant  here,  and  two  other  persons, 
companions  of  his  in  the  general  enterprise, 
came  to  the  dty  of  St.  Louis  from  Chicago. 
We  expect  to  show  by  the  evidence  that  they 
came  here  for  tlie  purpose,  and  under  the  — " 
At  this  point,  Mr.  Bass,  counsel  for  the 
defendant,  objected  to  any  statement  of  a 
conspiracy,  or  what  anybody  else  did  upon 
the  theory  of  a  Joint  assault;  that  it  was 
incompetent  to  try  tbe  defendant  upon  the 
theory  of  a  Joint  assault  under  tbe  pleadings 
In  the  case.  Mr.  Cruice,  another  of  the  coun- 
sel, also  "objected  on  the  groimd  that  It 
was  improper  for  Judge  Harvey  to  state 
that  the  defendant  and  two  other  persons 
came  from  Chicago  to  St.  Louis  for  the  pur- 
pose of  assaulting  and  knocking  off  of  their 
boxes  the  carriage  drivers  who  had  the  temer- 
ity and  hardihood  to  drive  carriages  and 
ha(^8  which  had  been  abandoned,  on  the 
ground  that,  if  true,  it  would  prove  a  conspir- 
acy which  is  not  charged  in  the  information." 
Obviously  there  was  no  Impropriety  in  this 
statement  of  Judge  Harvey's  as  to  what  he 
expected  to  prove  in  regard  to  the  Joint  ac- 
tion of  the  defendant  and  bis  associates  in 
the  assault,  and  the  employment  and  purpose 


which  actuated  them  in  coming  from  Chicago 
to  St  Louis.  We  have  already  Indicated  that 
It  was  entirely  unnecessary  to  make  all  the 
parties  defendants  In  the  one  indictment,  or 
to  charge  them  with  a  conH>iracy.  The  law 
of  this  state  is  well  settled  that  it  was  per- 
fectly competent  to  show  this,  whether  the 
parties  were  Jointly  indicted  or  not.  See  the 
cases  already  cited  in  the  foregoing  opinion. 
Again,  Judge  Harvey,  in  the  course  of  his 
argument,  was  recounting  the  evidence  that 
one  of  the  party  with  the  defendant  as  they 
came  down  Chestnut  street  that  night  pro- 
posed that  they  "would  go  after  the  scab." 
To  the  statement  "go  after  the  scab,"  Mr. 
Bass  objected.  There  was  no  force  in  the 
objection.  McCarthy  testified  that  the  de- 
fendant said,  as  they  came  down  Chestnut 
street — one  of  his  party  said — "We  will  go 
across  and  get  that  scab,"  or  "We  will  go 
across  there  and  try  to  get  him." 

8.  It  is  now  urged  that  the  circuit  court 
erred,  in  that  it  did  not  direct  the  Jury  to 
disregard  the  remarks  of  Judge  Harvey  with 
respect  to  tbe  failure  of  witnesses  to  testify 
to  certain  propositions.  This  is  based  upon 
the  following  state  of  facts :  Judge  Harvey, 
in  the  course  of  his  argument  said:  "I 
care  not  whether  the  harm  attempted  to  l>e 
done  is  by  this  man  himself,  or  by  the  others 
who  are  with  him.  The  effect  Is  the  same. 
Tou  know,  without  an  instruction  from  the 
court,  that  If  you  and  I  engaged  in  a  com- 
mon enterprise,  and  you  succeeded  in  strik- 
ing a  man,  and  I  did  not,  yon  are  Just  as 
guilty  as  I;  I  Just  as  guilty  as  you  are.  Each 
Is  an  agent  and  confederate  of  the  other, 
and  each  is  held  in  the  law,  as  you  know 
they  sb&nld  be,  for  the  acts  of  every  on& 
Here  is  a  case  that  seems  to  me  calls  for 
the  punishment  that  should  be  made  to  fit 
tbe  crime.  Here  we  have  testimony  unde; 
nled,  undisputed  by  no  living  or  unliving 
witness—"  Mr.  Bass:  "We  object  to  that 
statement  under  the  law."  Judge  Harvey, 
without  stopping:  "Evidence  to  ,  the  fact 
that  three  men  are  deliberately  hired,  and 
for  so  much  money,  they  are  base  enough  to 
take  the  $6.50  and  come  here  to  the  city  of 
St  Louis,  armed  with  such  weapons  as 
they  see  fit,  for  the  declared  purpose  of 
knocking  men  off  of  tbe  cab  boxes  and  'putting 
them  in  the  hospital' — Can  you  conceive  of 
any  employment  more  dastardly  than  that?  " 
After  pursuing  this  course  of  argument  at 
some  length,  Mr.  Bass  said:  "I  ask  that 
the  jury  be  directed  not  to  regard  the  re- 
marks of  Judge  Harvey  with  regard  to  tbe 
failure  of  witnesses  to  testify  to  certain  prop- 
ositions"— ^whlch  the  court  denied.  It  Is  now 
Insisted  that  tbe  course  of  argument  of  Judge 
Harvey,  in  stating  that  the  facts  had  not 
been  denied,  had  reference  to  no  one  but 
the  defendant.  In  the  first  place,  the  first 
objection,  if  It  may  be  called  so,  was:  "We 
object  to  this  statement  under  the  law."  No 
reason  whatever  was  assigned  for  the  objec- 
tion, but,  conceding  that  counsel  intended  to 
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jnake  this  specific,  that  Judge  Harvey's  state- 
ment was  a  comment  on  defendant's  fallui'e 
to  testify  In  his  own  bebalf,  still  we  think  the 
'Statement  of  Judge  Harvey  cannot  be  rea- 
sonably construed  as  a  reference  to  the  de- 
fendant's failure  to  testify.  A  reading  of 
"the  whole  context  shows  that  he  was  not  dis- 
cussing one  specific  piece  of  testimony,  as 
was  the  case  In  State  t.  Snyder,  182  Mo.  523, 
'82  S.  W.  12,  but  was  discussing  the  general 
result  of  the  trial,  as  the  evidence  had  taken 
a  wide  range.  Including  many  facts  and  cir- 
cumstances testified  to  by  many  witnesses, 
and  argued  that  this  evidence  was  undenled 
and  undisputed,  but  another  way  of  stating 
that  which  had-  been  shown  beyond  contra- 
diction; that  the  facts  were,  as  he  Insisted 
"they  wer&  We  think  It  Is  not  fair  to  charge 
the  counsel  with  having  thus  purposely  and 
Indirectly  commented  upon  the  failure  of  the 
defendant  to  testify;  nor  do  we  think  It  will 
do  to  give  section  2638,  Rev.  St  1899,  such  a 
construction  that  counsel  for  the  state  may 
not,  in  the  course  of  an  argument  if  evidence 
of  the  state  Is  uncontradicted,  allude  to  It  as 
undented  and  undisputed.  We  think,  more- 
over, that  the  first  objection  was  entirely 
too  indefinite.  Judge  Harvey  had  made  a 
number  of  statements,  and  Mr.  Bass  simply 
stated :  "We  object  to  that  statement  under 
the  law."  We  think  it  would  have  been  dif- 
ficult for  the  court  to  have  pointed  out  the 
specific  statement  to  which  Mr.  Bass  alluded. 
As  to  the  request  for  an  instruction  when 
Judge  Harvey  had  concluded,  along  this  line, 
directing  the  Jury  to  disregard  Judge  Har- 
vey's statement  with  regard  to  the  failure 
of  witnesses  to  testify,  the  court  very  proper- 
ly refused  It  To  have  done  so  would  bare 
-wrought  the  very  harm  and  injury  of  which 
the  defendant  now  complains.  Judge  Har- 
vey bad  not  said  that  any  witness  had  failed 
to  testify,  or  that  the  defendant  failed  to 
testify;  nor  had  he,  as  in  the  Snyder  Case, 
stated  that  only  two  parties  were  present 
one  of  whom  was  the  defendant,  and  that  the 
other  party  had  testified,  and  his  statement 
had  not  been  denied.  There  the  issue  was 
narrowed  down,  and  but  one  inference  could 
have  been  drawn  from  the  statement  of  the 
prosecuting  attorney,  that  the  defendant  had 
not  denied  the  statement  of  the  other  wit- 
nesses when  he  might  have  done  so;  whereas, 
In  this  case  the  assertion  of  the  counsel  for 
the  state  amounted  to  no  more  than  an  ex- 
pression of  bis  views  as  to  the  strength  of 
the  evidence  in  behalf  of  the  state  in  a  gen- 
«ral  way,  and  that  it  had  not  been  rebutted, 
or  there  was  nothing  to  the  contrary.  We  do 
not  think  that  the  remark  attributed  to 
Judge  Harvey  was  a  violation  of  section 
12688,  and  we  would  not  be  Justified  in  re- 
versing the  cause  on  that  ground  alone. 

We  have  thus  patiently  considered  every 
assignment  of  error  urged  in  bebalf  of  the 
defendant  by  his  counsel,  and,  neither  singly 
nor  collectively,  are  they  sufficient  to  show 
4iny  reversible  error  on  the  part  of  the  dr- 


cnlt  court  In  our  opinion  the  testimony  was 
amply  sufficient  to  support  the  verdict  of  the 
jury,  and  the  defendant  has  been  aHorded 
a  fair  and  impartial  trial. 

The  Judgment  of  the  drcoit  court  must  be, 
and  Is,  afilrmed. 

BURGESS,  P.  J.,  and  FOX,  J.,  concur. 


BERRY  COAIi  ft  COKE  CO.  t.  CHICAGO. 
P.  &  ST.  L.  BY.  CO. 

(St   Louis  Court  of  Appeals.    Missouri.    Jan. 
2,  1006.    Rehearing  Denied  Jan.  17,  1906.) 

1.  CABRIERS— CONNEOTINO    Cabbiebs — ^Neces- 
Brrr  of  Evidence. 

A  final  carrier  cannot  be  held  liable  for 
defaults  of  previous  carriers  in  the  performance 
of  the  contract  of  carriage,  on  the  theory  tbar 
It  was  a  connecting  carrier  and  handled  th>> 
goods  under  the  original  contract  of  affreigbt- 
ment,  in  the  absence  of  evidence  in  aupiMrt  of 
that  theory. 

[Ed.   Note. — For   cases  In  point  see   vol.  9. 
Cent  Dig.  Carriers,  {  795.] 

2.  CouuEBCB— Interstate  Shifhxrts — Appli- 
CABII.1TT  OF  State  Statutes. 

Where  property  is  received  for  transpor- 
tation from  one  state  to  another,  the  shipment 
is  an  interstate  one,  and  is  not  governed  by 
state  statutes. 

[Ed.  Note. — For  cases  in  point  see  voL  10. 
CJent  rWg.  Commerce,  S  26.] 

8.    S-HTPPINO  —  GENEEAI,   AVEBAOE  —  OBdUKDS 
■     OF    CONTHIBTITION. 

The  owner  of  a  ship  cannot  enforce  con- 
tribution from  the  owners  of  the  cargo  to 
defray  expenses  incurred  in  rescuing  the  ves- 
sel from  a  peril  encountered  from  bad  seaman- 
ship, or  from  the  unseaworthy  character  of  the 
vessel,  but  is  entitled  to  such  contributioD 
where  the  peril  incurred  was  one  solely  inci- 
dent to  navigation,  unmixed  with  negligence  on 
the  part  of  the  owner  or  the  crew. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  44, 
Cent  Dig.  Shipping,  S|  601-603.] 

4.  Saxs— Lien— Enfobokment. 

The  shijMwner's  right  to  contribution  from 
the  owners  of  the  cargo  toward  paying  expenses 
incurred  In  saving  toe  ship  and  cargo  from 
destruction  by  perils  incident  to  navigation 
constitutes  a  Uen  on  the  cargo,  which  may  be 
enforced  by  requiring  a  deposit  of  money  or 
an  average  bond  from  the  respective  owners  of 
the  cargo  before  their  goods  are  delivered. 

5.  Sake— Bo:«DB — Reaborabueness. 

A  consignee  of  goods  rescued  from  destruc- 
tion by  perils  incident  to  navigation  cannot 
be  compelled  to  execute  an  average  bond  con- 
taining unreasonable  conditions. 

6.  Same— Waiver  of  Objections. 

A  consignee  who  olTered  no  objection  to 
terms  of  a  general  average  bond  tendered  him, 
and  made  no  request  to  be  permitted  to  make 
a  deposit  in  lieu  of  giving  bond,  and  protested 
against  executing  the  bond  solely  on  the  ground 
that  it  could  not  lawfuliv  be  demanded,  because 
the  expense  to  which  he  was  asked  to  con- 
tribute was  due  to  negligence  and  was  not  sub- 
ject to  general  average,  and  who  soon  afterwards 
offered  to  sign  the  bond,  waived  any  possible 
objections  to  the  terms  of  the  bond. 

7.  Cauuxbs  —  Tbahspobtatioii  Chabobs  — 

lilEM. 

It  is  only  for  charges  connected  with  the 
transportation  of  property  and  essential  to  its 
conveyance  from  the  point  of  shipment  to  des- 
tination that  the  carrier  may  assert  a  lien. 
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&  Sake — ^Brfobceuent  bt  Finai,  Caxbieb. 

Where  a  shipment  over  the  lines  of  several 
rarriers  ia  not  made  under  a  through  bill  of 
ladios.  and  the  different  carriers  concerned  in 
the  shipment  are  not  shown  to  constitute  a  con- 
necting line  by  Tirtue  of  any  traffic  arrangement 
or  association,  the  final  carrier  may  pay  ap- 
paroitly  proper  transportation  charges  demand- 
ed by  a  previous  carrier,  or  hold  the  property 
according  to  any  lawful  directions  given  for  the 
enforcement  of  a  lien  for  such  charges,  unless 
it  has  notice  or  knowledge  that  in  the  particular 
instance  the  charge  Is  unlawful ;  and,  while  it 
most  act  in  good  faith  towards  the  consignee, 
it  is  not  bound  to  investigate  at  its  own  trouble 
and  expense  the  merits  of  an  apparently  just 
claim  preferred  by  a  preceding  carrier. 

9.  Shxppiwq— Genebal  Avsraqe— Executtok 
OF  Bono — Effect. 

The  execution  of  a  general  average  bond 
by  the  owner  of  part  of  the  cargo  of  a  wrecked 
vessel  does  not  preclude  such  owner  from  setting 
up,  in  defense  of  liability  on  the  bond,  that  the 
wreck  occurred  from  the  negligence  of  the  own- 
er of  the  vessel,  and  is  not  the  subject  of  gen- 
eral average. 

10.  Same— Deuvebt   to    (Tonsionkb— Condi- 
TiOKs— Exaction  of  Aveoaoe  Bond. 

Where  a  shipment  over  the  lines  of  various 
carriers  is  not  made  under  a  through  bill  of 
lading  and  the  different  carriers  concerned  in  the 
shipment  are  not  shown  to  constitute  a  connect- 
ing line  by  virtue  of  any  traffic  arrangement  or 
association,  the  final  carrier  may  demand  of  the 
ronsignee,  as  a  condition  of  delivering  the  goods, 
the  execution  of  a  general  average  bond,  which 
on  its  face  is  reasonable  and  proper,  required 
by  a  previous  carrier,  without  regard  to  the 
actaal  merits  of  the  claim  of  the  previous  car- 
rier to  general  average. 

Appeal  from  St.  Lonlg  Circnlt  Court ;  War- 
wick Hougb,  Judge. 

Action  b7  the  Berry  Coal  &  Coke  Com- 
pany against  the  Chicago,  Peoria  &  St.  Louis 
Railway  '  Company.  There  was  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Eleneioos  Smith  and  Douglas  Robert,  fw 
appellant  R.  L.  McLaren  and  Wm.  E.  Koer- 
ner,  for  respondent. 

€K)ODE,  J.  Both  the  parties  to  this  ac- 
tion are  Incorporated  companies.  Plaintiff, 
nnder  the  name  of  Berry  Coal  &  Coke  Com- 
pany, Is  the  successor  of  the  Berry-Horn  Coal 
Company,  and  as  such  owns  all  the  rights 
and  Interests  of  its  predecessor.  This  action 
is.  In  form,  trover,  and  was  brought  to  re- 
cover damages  alleged  to  have  been  suffered 
by  the  conversion  of  1360  sacks  of  cement, 
known  as  "Alpha  Portland  Cement,"  an  ar- 
ticle manufactured  at  Alpha,  New  Jersey. 
The  petition  states  that  on  May  11,  1003,  the 
Alpha-Portland  Cement  Company  consigned 
to  the  plaintiff's  predecessor,  the  Berry-Horn 
Coal  Company,  for  delivery  at  East  St.  Louis, 
IIL,  1,860  sacks  of  cement,  to  be  carried  by 
lake  and  rail,  In  care  of  the  Lehigh  Valley 
Railroad  Company,  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company,  and  the  Chi- 
cago, Peoria  Sc  St  Louis  Railroad  Company, 
the  defendant  That  the  consignor  delivered 
the  cement  to  the  Lehigh  Valley  Railroad 
Company  at  Alpha,  N.  J.  The  petition  fur- 
ther states  that  about  June  1,  1903,  this  de- 


fendant the  Chicago,  Peoria  &  St  Louis  Rail- 
road Company,  received  said  cement  and  un- 
dertook, pursuant  to  said  consignment  and 
as  the  last  carrier  In  the  line  of  transit  to  . 
deliver  the  cement  to  the  Berry-Horn  Coal 
Company  at  East  St  Louis,  111.;  that,  after 
the  expiration  of  a  reasonable  time  for  ar- 
rival at  destination,  plaintiff  demanded  the 
cement  of  the  defendant  and  defendant  re- 
fused and  still  refuses  to  deliver  it  The  pe- 
tition charges  that  the  value  of  the  cement 
at  Bast  St  Louis  at  the  time  it  should  have 
been  delivered  was  $850,  and  prays  damages 
to  that  amount  The  answer,  besides  a 
general  denial,  contains  these  averments: 
The  Lehigh  Valley  Railroad  Company  de- 
livered the  cement  mentioned  In  the  petition 
at  Buffalo,  N.  T.,  on  board  the  steamer  Sen- 
eca, a  vessel  owned  by  the  Lehigh  Valley 
Transportation  Company,  for  water  transpor- 
tation to  Chicago,  111.  On  May  18, 1903,  the- 
steamer  went  aground  In  the  St  Clalr  river 
with  the  cement  on  board  and  constituting 
part  of  the  cargo;  It  became  necessary  to 
lighter  the  cargo  and  use  tugs  to  release  the 
steamer,  and  to  incur  expense  in  so  doing; 
the  owners  and  master  of  the  steamer  In- 
curred such  expense,  and  the  steamer  and 
cargo  were  thereby  saved ;  the  Lehigh  Valley 
Railroad  Company  received  the  cement  from 
the  steamer  Seneca  at  Chicago,  May  22, 
1903;  said  company  being  instructed  by  the 
Lehigh  Valley  Transportation  Company,  the 
owners  of  the  steamer,  not  to  deliver  the 
cement  to  the  consignee  at  East  St  Louis, 
HI.,  until  said  consignee  bad  signed  a  gener- 
al average  bond,  agreeing  to  pay  its  part  of 
the  expense  of  rescuing  the  vessel ;  said  bond 
was  delivered  to  said  Lehigh  Valley  Rail- 
road Company  at  the  time  It  received  the 
shipment;  the  Lehigh  Valley  Railroad  Com- 
pany delivered  the  shipment  to  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company  at 
Chicago  with  a  like  Instruction  and  accom- 
panied by  the  average  bond;  the  railroad 
company  last  named  delivered  the  cement 
to  this  defendant  with  the  same  Instruction 
and  the  same  bond;  the  cement  arrived  at 
East  St  Louis,  May  29th,  loaded  In  two  cars, 
and  thereupon  defendant  presented  plaintiff, 
as  successor  of  the  consignee,  the  Berry-Horn 
Coal  Company,  the  average  bond  and  request- 
ed plaintiff  to  sign  It  tendering  plaintiff  the 
sacks  of  cement  on  condition  that  it  signed 
the  bond.  Plaintiff  refused  to  sign,  and  de- 
fendant continued  to  hold  the  cement  ready 
for  delivery  whenever  the  bond  was  signed. 
Afterwards,  and  while  in  defendant's  cus- 
tody, the  cement  was  destroyed  by  an  over- 
flow of  the  Mississippi  river.  The  averments 
of  the  destruction  of  the  property  by  the 
flood  are  not  material  to  the  questions  be- 
fore us,  and  need  not  be  recited,  as  there  Is 
a  concession  that  the  destruction  occurred 
through  the  act  of  God.  The  answer  fur- 
ther states  that  after  all,  but  a  small  part 
of  the  cement  had  been  destroyed.  Plaintiff 
agreed  to  sign  the  average  bond,  provided 
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the  cement  had  not  been  Injured  by  the  flood. 
The  reply  was  a  general  denial.  For  the 
plaintiff  there  was  testimony  going  to  show 
the  purchase  of  the  cement,  its  cost  and 
value.  This  was  practically  all  the  evidence 
for  the  plaintiff.  At  the  conclusion  of  It 
the  defendant  requested  the  court  to  declare 
that  under  the  pleadings  and  evidence  It  was 
not  entitled  to  recover,  but  the  court  refused 
the  request 

Certain  facts  were  agreed  to  by  the  par- 
ties, the  substance  of  which  is  as  follows: 
The  cement  was  received  May  18,  1903,  on 
board  the  steamer  Seneca,  at  Buffalo,  for 
transportation  by  water  to  Chicaigo,  111.  The 
steamer  sailed  from  Buffalo  on  said  date  at 
12 :05  a.  m.,  bound  for  its  port  of  destination. 
The  voyage  was  prosperous  until  May  19th 
at  2  o'clock  a,  m.,  at  which  time  the  steamer 
"was  running  on  the  range  at  the  head  of  the 
southeast  bend  of  the  St.  Clair  river."  While 
at  that  point  of  her  voyage,  the  steamer's 
steering  gear  refused  to  work  on  the  star- 
board side.  The  auxiliary  steering  gear  was 
put  Into  force,  but  before  the  vessel  could  be 
stopped,  she  went  aground  at  Squirrel  Island 
Point  "The  vessel  was  found  to  be  out  3 
feet  6  inches  forward  and  1  foot  aft"  The 
master  immediately  sent  to  Detroit  for  light- 
ers and  tugs,  which  arrived  the  next  day, 
and  the  vessel  was  lightered  of  alraut  600 
tons  and  thereby  released  so  she  could  pro- 
ceed on  her  voyage  at  5 :20  a.  m.  She  moved 
up  the  St  Clair  river,  came  to  anchor  at  6 :16 
a.  m.  and  immediately  started  to  reload  the 
cargo,  which  was  put  aboard  by  7:16  p.  m. 
on  that  day.  It  was  found,  on  examination 
of  the  hull  and  water  bottom,  that  a  number 
of  the  frames  were  broken  and  the  shell 
plates  corrugated.  The  owners  and  masters 
of  the  vessel  became  liable  to  the  owners  of 
the  tug  and  lighters  for  the  services  of  the 
latter  vessels  in  aiding  the  Seneca,  and  also 
t)ecame  liable  and  promised  to  pay  for  serv- 
ices rendered  In  repairing  the  vessel;  all  of 
which  liabilities  the  owners  of  the  Seneca 
subsequently  paid.  By  the  use  of  the 
tug  and  lighters  the  Seneca  and  all  its 
cargo  were  saved,  and,  but  for  the  use  of 
them,  both  would  have  been  lost  The 
steamer  arrived  at  Chicago  May  22,  1903,  and 
thereupon  its  owner,  the  I*hlgh  Valley 
Transportation  Company,  delivered  the  ce- 
ment to  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  at  Chicago,  and  at  the 
same  time  delivered  to  said  railroad  compa- 
ny the  two  waybills  accompanying  the  ship- 
ment, with  this  direction  written  on  each; 
"680  bags  of  cement  under  protest ;  property 
not  to  be  delivered  until  attached  average 
bond  is  signed  by  the  consignee.  Return 
bond  to  E.  J.  Henry,  Agt.  L.  V.  T.  Co."  The 
average  bond  was  attached  to  the  waybills. 
The  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  carried  the  cement  to  Pekln  and 
there  delivered  it  to  the  Chicago,  Peoria  & 
St.  Louis  Railroad  Company,  at  the  same 
time  delivering  said  average  i>ond  and  the 


waybills  containing  fbe  instruction  that  tbe 
cement  was  not  to  l>e  delivered  until  the  aver- 
age  bond  was  signed.  On  May  28,  1903, 
John  A.  Whiteside,  master,  Reynolds  Hill, 
engineer,  and  S.  P.  Campbell,  mate,  executed 
a  protest  before  a  notary  public  in  the  coonty 
of  Cook,  state  of  Illinois,  stating  tbe  charges 
for  the  cement  to  be  $68.40  on  each  680  aacfes, 
or  $136.80  on  the  whole  shipment  of  1360 
sacks,  and  that  the  property  was  not  to  be 
delivered  until  the  average  bond  was  signed 
by  the  consignee.  Tlie  protest  contained  the 
details  In  regard  to  the  going  ag^ronnd  of  the 
Seneca  and  her  rescue  by  lightering  the  car- 
go, as  we  have  stated  them.  On  the  waybills 
was  a  notation  of  the  advances  on  tbe  cement 
to  the  amount  of  $136.80,  to  be  collected  from 
the  consignee  before  delivery  of  the  property. 
It  was  farther  agreed  that  the  average  bond 
and  protest  and  the  direction  on  the  waybills 
regarding  the  condition  and  delivery  of  the 
property  were  made  by  the  Lehigh  Valley 
Transportation  Company,  the  owner  of  the 
steamer  Seneca. 

The  average  bond  was  as  follows:  "Where- 
as, it  being  represented  that  tbe  steamer 
Seneca,  whereof  J.  A.  Whiteside  is,  or  lately 
,  was  master,  having  on  board  a  cargo  of  gener- 
!  al  merchandise  in  which  we  are  interested 
as  owners,  shippers  or  consignees,  sailed 
,  from  port  of  Buffalo  on  or  about  tbe 
{  eighteenth  day  of  May,  1908,  bomti  for  Mil- 
waukee and  Chicago,  and  in  tbe  course  ot 
'  her  said  voyage,  the  steamer  gronnded  at 
southeast  bend  of  St  Clair  river,  May  19th, 
1903,  and  it  became  necessary  to  lighter 
cargo  and  use  tugs  to  release  the  steamer, 
and  certain  other  expenses  were  entered  into, 
and  that  thereby  certain  losses  and  expenses 
were  incurred,  and  other  further  losses 
and  expenses,  consequent  thereon,  may 
yet  be  Incurred,  and  that  such  losses  and  ex- 
penses may  be  a  charge  by  way  of  general 
average  or  otherwise,  upon  the  vessel,  her 
freight  and  cargo,  or  either  of  them:  Xow, 
therefore,  we,  the  subscribers,  owners,  ship- 
pers or  consignees  of  such  of  the  cargo  of 
said  vessel  as  we  have  severally  described 
and  set  opposite  our  respective  signatures 
hereto,  in  consideration  of  the  premises  and 
of  the  delivery  to  us  respectively  of  such 
cargo,  or  so  much  thereof  as  may  be  saved, 
without  retention  pending  an  adjostment  of 
said  losses  and  expenses,  do  hereby,  for  our- 
selves, our  respective  executors  and  adminis- 
trators, severally  and  respectively  but  not 
jointly,  nor  the  one  for  the  other,  covenant 
and  agree  to  and  with  the  Lehigh  Valley 
Transportation  Co.,  owners  or  agents  of  the 
owners  of  the  said  vessel  and  with  one 
another,  that  the  losses  and  expenses  afore- 
said, or  so  much  thereof,  as  upon  an  adjust- 
ment of  the  same  to  be  stated  by  Mather  & 
Co.,  Adjusters  of  Averages,  according  to  the 
laws  and  usages  of  tliis  port  in  similar  cases, 
may  be  shown  to  be  a  charge  upon  the  said 
cargo,  or  upon  any  of  the  cargo  of  said  vessel 
which  may  be  received  by  us,  shall  be  paid 
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by  us,  respectively,  according  to  our  seyeral 
and  respectlTe  parts  or  shares  thereof,  unto 
the  said  Lehigh  Valley  Transportation  Com- 
pany, when  such  adjustment  Is  completed 
and  due  notice  given  thereof.  Provided,  how- 
ever, that  If  any  of  said  cargo  has  been 
shipped  under  bills  of  lading  containing  an 
agreement  that  the  York  Antwerp  Rules 
shall  be  the  rules  of  adjustment,  such  agree- 
ment shall  not  be  affected  hereby,  but  In  all 
other  respects  this  bond  shall  remain  in  full 
force.  And  we  further  promise  and  agree 
to  furnish  said  adjusters,  upon  their  request, 
all  Information  which  they  may  deem  neces- 
sary to  a  correct  adjustment  of  this  case. 
This  bond  may  be  executed  in  several  parts 
of  like  tenor  and  date,  the  whole  of  which 
are  to  constitute  but  one  bond,  with  the  same 
effect  as  if  each  of  said  parts  were  several- 
ly signed  by  us.  In  witness  whereof,  we 
have  to  these  presents  respectively  set  our 
hands,  in  the  dty  of  *  *  •  this  •  ♦  • 
day  of  •  •  •  one  thousand,  nine  hun- 
dred and    •    •    • " 

The  above  is.  In  substance,  all  the  evidence 
adduced  in  the  case.  The  waybills  were  at- 
tached to  the  stipulation  regarding  the  factSy 
but  their  contents,  farther  than  stated,  are 
not  important  After  refusing  a  declaration 
of  law  for  a  finding  in  favor  of  the  defend- 
ant, tlie  court  gave  a  declaration  for  the 
plaintiff  which  Imported  that  plaintifl  was 
entitled  to  recover  unless  the  grounding  of 
the  Seneca  was  not  due  to  negligence  on  the 
part  of  her  owners  or  crew,  and  that  if  she 
grounded  because  her  steering  gear,  for  some 
unexplained  reason,  failed  to  work  properly, 
plaintiff  was  entttied  to  recover.  The  court, 
as  trier  of  the  fact,  entered  judgment  in 
favor  of  the  plaintiff  for  $951.15,  to  which, 
and  to  rulings  on  requests  for  declarations, 
the  defendant  excepted  at  the  time.  The  de- 
fendant had  tendered  $103.43  to  plaintiff  as 
the  proceeds  received  by  defendant  for  that 
portion  of  the  cement  not  ruined  by  the 
flood.  An  appeal  from  the  judgment  was 
allowed  to  this  court 

No  bill  of  lading  or  contract  of  affreightment 
was  put  in  evidence,  nor  was  there  any  proof 
r^ardlng  that  contract.  The  answer,  how- 
ever, says  the  cement  was  delivered  to  the 
steamer  Seneca  by  the  Lehigh  Valley  Rail- 
road Company,  and  the  agreed  facts  show  it 
passed  from  the  Seneca,  or  its  owner,  the 
Lehigh  Valley  Transportation  Company,  into 
the  custody  of  the  Atchison,  Topeka  &  Santa 
T6  Bailroad  Company  for  further  transporta- 
tion, and  then  into  the  custody  of  the  defend- 
ant But  it  does  not  appear  whether  the 
reception  of  the  property  by  the  several  car- 
riers was  under  separate  and  distinct  con- 
tracts between  them  apd  the  Alpha  Portiand 
Cement  Company,  as  shipper,  or  under  the 
original  bill  of  lading  between  the  consignor 
and  the  Initial  carrier,  the  Lehigh  Valley 
Bailroad  Company.  Neither  is  it  shown  that 
the  different  carriers  liad  any  traffic  arrange- 
ment or  association  of  Interests  which  would 


warrant  the  holding  that  they  received  the 
cement,  not  as  independent,  but  as  connect- 
ing, carriers.  The  waybills  are  before  us, 
but  a  waybill  is  a  very  different  document  in 
legal  effect,  from  a  bill  of  lading.  A  waybill 
goes  with  the  shipment  and  shows  the  rout- 
ing, freight  charges,  and  such  matters,  whereas 
a  bill  of  lading  represents  the  property  itself 
in  many  ways,  contains  the  contract  of  af- 
freightment, and  largely  fixes  the  respective 
rights  of  the  carrier,  the  shipper,  and  the 
consignee.  We  grant  that  a  waybill,  though 
it  is  not  the  Instrument  which  embodies  the 
affreightment  contract,  might  contain  nota- 
U<Mis  or  statements  which  would  tend  to 
show  the  sliipment  was  a  through  one  and 
uphold  the  conclusion,  as  against  the  carrier 
which  made  the  notations,  that  the  different 
companies  over  whose  lines  the  property  had 
passed  transported  it  as  connecting  carriers. 
But  the  only  reference  to  a  connecting  line 
on  the  waybills  which  accompanied  the  ce- 
ment refers  to  no  line  but  the  Lehigh  Valley 
Railroad  Company.  There  is  not  a  minute 
or  notation  of  any  kind  to  show  the  Lehigh 
Valley  Transportation  Company  was  a  con- 
necting carrier  with  the  defendant  and  the 
other  railway  lines  over  which  the  property 
was  conveyed.  Beyond  the  reference  on  the 
waybill  to  the  Lehigh  Valley  Bailroad  Com- 
pany, we  know  nothing  of  the  relation  to 
each  other  of  the  several  companies  which 
handled  the  cement  either  in  their  general 
business  or  In  respect  of  the  particular  sliip- 
ment For  aught  that  Is  shown,  the  company 
which  owned  the  Seneca  may  have  acted  In- 
dependentiy  in  transporting  the  shipment  and 
pursuant  to  a  separate  contract  between  it 
and  the  consignor.  To  hold  a  final  carrier  lia- 
ble for  defaults  by  previous  carriers  in  the 
performance  of  the  contract  of  carriage,'  on 
the  theory  that  the  final  carrier  was  a 
connecting  one  and  handled  the  property 
under  the  original  contract  of  affreightment, 
some  evidence  to  that  effect  must  be  adduced. 
Wyman  v.  Railroad,  4  Mo.  App.  36;  Nanson 
V.  Jacob,  12  Mo.  App.  125;  Id.,  93  Mo.  331, 
6  6.  W.  246,  3  Am.  St  Bep.  631;  Shewalter 
V.  Railroad,  84  Mo.  App.  689;  White  Com. 
Co.  V.  Railroad,  87  Mo.  App.  330.  This  was 
an  interstate  shipment  and  not  governed  by 
the  Missouri  statutes;  the  property  having 
been  received  by  the  first  carrier  outside  of 
this  state.  The  defendant  received  the  prop- 
erty from  an  intermediate  carrier,  with  a 
positive  direction  not  to  deliver  it  to  the 
consignee  until  the  latter  executed  the  general 
average  bond  in  favor  of  another  intermedi- 
ate carrier,  the  Lehigh  Valley  Transporta- 
tion Company. 

The  positicm  taken  by  the  plaintiff  is  that 
it  was  not  bound  to  sign  the  bond,  because 
the  stranding  of  the  steamer  Seneca  in  the 
St  Clair  river  was  due,  not  to  a  i>eril  of 
navigation,  but  to  the  negligence  of  the  own- 
ers or  the  crew  of  the  vessel.  The  cause  of 
the  grounding  of  the  steamer  was  the  failure 
of  its  steering  gear  to  work.    The  s^ 
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ig  that  this  failure  was  a  clrcomstance  from 
which  the  court,  as  trier  of  the  fact,  was  Jus- 
tified in  drawing  the  Inference  that  the  ac- 
cident to  the  vessel  was  due  to  negligence  for 
all  the  consequences  of  which  the  owners  of 
the  vessel  were  responsible ;  not  to  a  marl- 
time  peril  which  entitled  those  owners  to  gen- 
eral average  from  the  ownera  of  the  cargo 
toward  defraying  expenses  Incurred  in  rescu- 
ing the  vessel  and  making  such  repairs  on  it 
as  are  subject  to  general  average.  A  great 
deal  is  said  in  the  briefs  on  the  question  of 
whether,  as  matter  of  law,  such  an  accident 
is  regarded  as  one  resulting  from  a  peril  of 
navigation,  or  may  be  found  as  a  fact  to  have 
been  due  to  negligence.  We  deem  It  unneces- 
sary to  go  into  that  question,  because.  In  our 
opinion,  the  right  of  the  defendant  to  exact 
the  average  bond  of  the  plaintiff  before  de- 
livering the  cement  does  not  depend  on  it 
It  is  the  law  that  the  owner  of  a  vessel  can- 
not enforce  contribution  in  the  nature  of 
general  average  from  the  owners  of  the  cargo 
to  defray  exx>enses  incurred  in  rescuing  the 
vessel  from  a  peril  encountered,  not  as  in- 
cident to  navigation,  but  from  bad  seaman- 
ship, or  from  the  vessel  being  unseaworthy. 
Lowndes,  Gen.  Av.  (5tb  Ed.)  p.  28  et  seq., 
!  4;  Conrad  v.  De  Montcourt,  188  Mo.  311,  39 
S.  W.  805.  If  the  Seneca  bad  carried  the  ce- 
ment to  destination,  and  the  dispute  over 
the  average  bond  had  arisen  between  its 
owners  and  the  plaintiff,  the  question  of 
whether  the  ship  and  cargo  were  endangered 
by  a  maritime  peril  or  by  defective  construc- 
tldn  or  unskillful  handling  might  be  decisive 
of  the  owner's  right  to  exact  an  average  bond. 
We  do  not  say  it  would  be,  even  then;  for 
the  point  is  irrelevant  under  the  facts,  and 
we  need  not  decide  it  Now,  there  can  be  no 
doubt  that  the  owner  or  master  of  a  ship  is 
entitled  to  contribution  from  the  owners  of 
the  cargo  toward  paying  expenses  Incurred 
in  saving  the  ship  and  cargo  from  destruc- 
tion by  perils  solely  Incident  to  navigation 
and  unmixed  with  negligence  on  the  part  of 
the  owner  or  the  crew.  Lowndes,  Gen.  Av. 
p.  19,  i  1.  For  such  contribution  the  ship- 
owner hag  a  lien  on  the  cargo.  Id.,  p.  327  et 
seq.,  (  77.  It  follows  that  if  the  Seneca  fell 
into  peril  as  a  natural  Incident  of  her  voyage, 
her  owner  was  entitled  to  general  average 
from  the  various  owners  of  the  cargo  toward 
making  up  the  expense  necessarily  incurred 
In  saving  her  and  the  cargo,  and  had  a  lien 
on  each  portion  of  the  cargo  for  its  propor- 
tion of  the  expense. 

The  methods  of  enforcing  this  lien  are  re- 
quiring a  d^Kislt  of  money  or  an  average 
bond  from  the  respective  owners  of  the  car- 
go, before  their  goods  are  delivered.  The 
usual  mode  nowadays  is  by  taking  an  aver- 
age bond.  Lowndes,  c.  9.  The  custom  of  re- 
quiring such  a  bond  developed  from  the  fact 
that  when  a  rescued  vessel  arrives  at  destina- 
tion where  the  cargo  ought  to  be  delivered, 
the  amount  of  contribution  due  from  the 
iUflerent  owners  of  the  cargo  cannot  be  as- 


certained at  once,  so  that  payment  may  be 
made  before  delivery;  the  amount  due  fronj 
each  must  be  computed ;  and  in  order  to  re- 
tain to  the  shipowner  the  benefit  of  his  Hen 
pending  the  computation  and  to  allow  the 
consignees  to  get  their  goods  at  once,  an  aver- 
age bond  Is  taken  from  the  consignees,  by 
which  they  agree  to  pay  their  several  por- 
tions of  the  expense,  when  ascertained,  ac- 
cording to  the  rules  governing  general  aver- 
age. Sometimes  a  consignee  may  desire  io 
make  a  deposit  sufficiently  large  to  cover  bis 
portion  in  any  event  and  this  he  may  do. 
The  consignee  Is  further  protected  in  that  he 
cannot  be  compelled  to  execute  an  average 
bond  containing  unreasonable  terms.  Con- 
rad V.  De  Montcourt  supra.  In  the  present 
case  the  plaintiff  offered  no  objection  to  the 
terms  of  the  bond,  nor  did  it  ask  to  make  a 
deposit  In  lien  of  giving  bond.  Neither  does 
It  now  prefer  any  objection  to  the  bond,  fur- 
ther than  that  it  could  not  lawfully  be  de- 
manded for  the  reason  that  the  expense  to 
which  plaintiff  was  asked  to  contribute  was 
due  to  the  negligence  of  the  crew  or  owner  of 
the  steamer  Seneca,  and  was  not  subject  to 
general  average.  Indeed,  within  a  fortnight 
after  plaintiff  had  refused  Its  signature  to 
the  bond,  it  wrote  the  defendant  offering  to 
sign  If,  meanwhile,  the  cement  had  not  been 
injured  by  the  high  waters.  This  demon- 
strates that  plaintiff  waived  any  objections 
to  the  terms  of  the  Instrument  Therefore  it 
cannot  maintain  the  position  that  It  rightly 
refused  to  sign  at  first  and  the  defendant 
wrongly  refused  to  deliver  the  property  un- 
til it  signed,  unless  the  law  excused  It  from 
signing  because  the  wreck  of  the  Seneca  was 
due  to  negligence  and  the  expense  thereby 
entailed  fell  exclusively  on  the  owner  of  tbf 
vessel. 

If  the  defendant  was  not  bound  to  Inves- 
tigate the  causes  of  the  disaster  to  the  Sen- 
eca, In  order  to  ascertain  whether  it  might 
withhold  the  cement  until  the  bond  was  exe- 
cuted, we  need  inquire  no  further  nor  look 
into  the  question  of  the  cause  of  the  wreck. 
The  defendant,  as  final  carrier,  knew  nothing 
of  the  circumstances  which  gave  rise  to  the 
demand  by  the  Lehigh  Valley  Transportation 
Company  for  an  average  bond.  If  defendant 
had  known  as  a  fact,  or  had  had  good  reason 
to  believe  the  wreck  was  due  to  the  negligence 
of  the  crew  in  managing  the  vessel,  or  of 
the  owner  of  the  vessel  in  sending  It  on  a 
voyage  when  unseaworthy,  possibly  defend- 
ant would  have  been  bound  to  take  notice 
that  plaintiff  could  not  be  called  on  fOr  gen- 
eral average  contribution,  and  would  have 
been  guilty  of  conversion  In  withholding  the 
cement  from  plaintiff  until  the  bond  was 
signed.  Steamboat  Virginia  v.  Kraft,  25 
Mo.  76,  81;  Wells  v.  Thomas,  27  Mo.  17. 
72  Am.  Dec.  228 ;  White  v.  Vann,  6  Humph. 
(Tenn.)  70,  73,  44  Am.  Dec.  294.  Defend- 
ant neither  knew  nor  had  reason  to  be- 
lieve the  disaster  to  the  steamer  was  due 
to  any  cause  which  would  InTalidate  the 
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claim  for  contribution  from  plaintiff  as 
owner  of  a  portion  of  the  cargo,  but  had 
every  reason  to  believe  the  contrary.  The 
bond  contained  recitals  adapted  to  show 
the  casualty  was  due  to  a  natural  mari- 
time peril.  These  questions  occur:  When 
does  the  Illegality  of  a  lien  claimed  by 
a  prior  carrier  against  a  shipment  entitle 
the  consignee  to  demand  the  shipment 
from  the  Bnal  carrier  without  discharging 
the  Hen?  To  what  extent,  in  ordinary  cir- 
cumstances, Is  the  final  carrier  bound,  at  j 
Us  i>eril,  to  ascertain  the  legality  of  the 
claim?  What  to  the  law  concerning  those  i 
matters  In  the  special  instance  of  a  claim  i 
for  general  average?  Those  inquiries  pre- 
suppose that  the  shipment  was  not  shown 
to  have  been  transported  under  a  through 
hill  of  lading  and  that  the  different  car- 
riers were  not  shown  to  constitute  one 
connecting  Une  by  virtue  of  some  traffic 
arrangement  or  association.  This  as- 
sumption is  made,  not  because  we  hold  It 
to  be  an  essential  element  of  the  decision, 
but  because  the  facta  In  the  record  justi- 
fy it,  and  we  wish  our  Judgment  to  be  no 
broader  than  the  case  requires. 

We  answer  in  the  first  place  that  the 
charge  for  which  the  lien  is  asserted  must 
be  one  connected  with  the  transportation 
of  the  property  and  essential  to  Its  con- 
v^ance  from  the  ix)lnt  of  shipment  to 
destination,  for  It  is  only  for  such  charges 
that  a  carrier's  Hen  exists.  Steamboat 
Virginia  v.  Kraft,  25  Mo.  76.  If  the 
charge  of  the  previous  carrier  possessea 
this  character,  then  the  final  carrier  is  justi- 
fied In  paying  It  and  holding  the  property 
according  to  any  lawful  directions  given 
for  the  enforcemoit  of  the  Hen,  unless  the 
final  carrier  has  notice  or  knowledge  that, 
in  the  particular  Instance,  the  charge  is  un- 
lawful, either  as  being  extortionate  or  for 
some  other  reason.  We  answer  further  that 
the  final  carrier  must  act  in  good  faith  to- 
ward the  consignee;  and  it  is  for  this  rea- 
son that  if  he  has  knowledge  or  notice  of  the 
Illegality  of  the  cliarge  by  an  intermediate 
(.-arrier,  he  will  not  be  sustained  in  advan- 
cing it  or  enforcing  the  lien.  Armstrong  v. 
Railroad,  62  Mo.  App.  639.  It  is  not  incum- 
bent on  the  final  carrier  to  investigate,  at 
its  own  trouble  and  expense,  the  merits  of 
an  apparently  just  claim  preferred  by  a  pre- 
ceding carrier.  We  appprehend  that  this 
would  be  true  whether  the  lien  was  asserted 
by  virtue  of  the  law  of  the  land,  or  of  the 
sea,  as  in  the  case  at  bar,  or  of  business 
usage,  or  of  a  habit  of  business  between  the 
parties.  In  the  Armstrong  Case,  supra,  the 
plaintiff,  a  wheat  buyer,  had  entered  into 
an  agreement  with  an  elevator  company 
to  clean,  mix,  and  load  his  wheat  into  cars 
for  a  stipulated  charge.  Under  the  arrange- 
ment the  defendant  raUroad  company  would 
stop  plaintiff's  cars  of  wheat  at  the  eleva- 
tor, and,  when  they  were  cleaned,  the  ele- 
vator company  would  return  them  to  the 


railroad  company.  A  great  many  cars  had 
thus  been  bandied;  the  railroad  company 
paying  the  elevattw  company  its  diarges  for 
cleaning  the  wheat  In  the  course  of  the 
business,  one  ear  received  from  the  elevator 
company  by  the  railroad  company  was  found,, 
on  reaching  destination,  not  to  have  been 
cleaned  by  the  elevator  company.'  Thereup- 
on the  plaintiff  refused  to  reimburse  the 
railroad  company  the  charge  paid  by  it  for 
the  cleaning.  After  stating  it  to  be  a  car- 
rier's duty  to  see  that  previous  charges  on 
property  in  transit  are  reasonable  before- 
paying  them,  the  opinion  declared  the  rail- 
road company,  as  a  common  carrier,  was 
under 'no  duty  to  ascertain  by  inspection,, 
before  receiving  the  cars  of  wheat  from  the- 
elevator  company,  whether  the .  wheat  had 
been  cleaned,  but  in  the  absence  of  knowl- 
edge to  the  contrary,  had  the  right  to  pre- 
sume It  had  been. 

A  statute  of  this  state  gave  a  lien  on  a 
steamboat  to  a  person  furnishing  supplies 
or  stores  under  contract  with  a  master  or 
owner  of  the  boat  Rev.  St  1845,  p.  98. 
In  defense  of  an  action  to  enforce  such  a 
lien,  it  was  contended  that  the  party  who 
contracted  for  the  supplies  was  not  the 
master  or  owner  of  the  boat;  but  the  Su- 
preme Court  held  that  the  person  furnishing 
them  was  not  bound  to  investigate  that 
matter  on  pain  of  forfeiting  his  lien.  Steam- 
boat Lehigh  V.  ECnox,  12  Mo.  50&  The  deci- 
sion to  germane  to  the  pulnt  in  hand. 

In  White  V.  Vann,  6  Humpti.  (Tenn.)  70; 
44  Am.  Dec.  294,  Vatm  had  received  from 
persons  operating  a  railroad  as  lessees,  prop- 
erty belonging  to  White,  to  be  carried  from' 
the  terminus  of  the  railroad  to  Knozvllle;. 
Vann  paid  said  lessees  certain  charges  claim- 
ed by  them  against  the  goods  for  freight 
transportation.  There  was  proof  of  a  cus- 
tom on  the  part  of  interstate  common  car- 
riers in  the  United  States  to  advance,  for 
the  benefit  of  the  owners  of  the  goods  in 
transit,  previous  charges  for  freight  and 
storage.  But  it  appeared  White  had  a  con- 
tract with  the  lessees  of  the  railroad,  ac- 
cording to  which  said  lessees  had  already 
been  paid  for  transportation  of  said  property. 
For  this  reason  White  asserted  the  leasees 
were  entitled  to  no  lien,  and  that  Vann  was. 
not  justified  in  advancing  the  freight  At 
the  trial  the  presiding  judge  charged  that 
Vann  was  entitled  to  be  reimbursed  for  ad- 
vances made  by  him  for  White's  benefit  In 
payment  of  lawful  charges  on  his  goods,  and' 
that  the  special  contract  with  the  lessees- 
did  not  vary  his  liability  to  Vann,  unless  the 
latter  was  informed,  or  bad  reasonable- 
ground  to  believe,  the  special  contract  ex- 
isted. It  was  held,  on  review  of  the  case- 
by  the  Supreme  Court  of  Tennessee,  that 
tbto  charge  was  right  as  Vann  had  a  right 
to  rely  on  the  custom  of  the  country  la 
advancing  the  charges. 

In  Bowman  v.  Hilton,  11  Ohio,  SOS,  the 
action  was  replevin.    Bowman  aliipped  a  lot. 
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of  goodfi  from  Olereland,  consigned  to  him- 
self, care  of  Forsyth  &  Hull,  Manmee  City, 
Ohio.  Forsyth  &  Hull  had  relinquished  busi- 
nees  before  the  goods  reached  Maumee; 
wherefore  they  were  deposited  with  another 
firm  at  that  place,  and  by  said  firm  sent  to 
a  firm  at  Providence,  and  thence  shipped 
by  a  boat,  of  which  Hilton,  the  defendant, 
was  master,  to  Brunersburg.  Hilton  peild 
the  charges  from  Cleveland  to  Brunersburg — 
that  Is,  for  transportation  over  the  entire 
route.  When  the  goods  were  taken  from 
Hilton's  possession,  they  were  found  to  be 
damaged  about  one-third  their  value.  Hil- 
ton claimed  the  right  to  retain  them  for  the 
advances  made  by  him.  The  trial  court  in- 
structed. In  efiCect,  that  Hilton  was  liable 
for  such  damage  as  occurred  by  his  own 
negligence  or  that  of  some  one  with  whom 
be  was  in  partnership,  but  not  for  damage 
done  by  anybody  else  while  transporting  the 
goods.  The  court  declared  that  from  the 
general  course  of  business  and  the  direc- 
tions on  the  goods,  Hilton  had  the  right  to 
receive  them  from  his  immediate  consign- 
or and  presume  the  owner  had  authorized 
the  consignment;  and  to  entitle  him  to  a 
lien  for  a  commission  and  advances,  the 
law  Imposed  'On  him  no  duty  beyond  what 
a  prudent  man,  under  like  circumstances, 
would  have  done  in  the  management  of  his 
own  business.  The  judgment  of  the  lower 
conrt  was  affirmed. 

In  Blssel  ▼.  Price,  16  111.  408,  Price,  the 
plaintiff  below,  sued  to  recover  advances 
made  on  certain  merchandise  received  of 
J.  H.  Harmon  &  Co.,  who  were  forwarding 
merchants  at  Peru,  and  for  freight  due  for 
transporting  the  merchandise  from  Peru  to 
Peoria.  When  the  goods  were  opened  at 
the  defendant's  store,  they  were  found  to  be 
damaged,  whereupon  the  defendant  refus- 
ed to  pay  Price  bis  freight  and  the  advances 
he  had  made  to  Harmon  &  Co.  for  anteced- 
ent charges.  It  appeals  the  damage  was 
done  before  the  goods  came  into  Price's 
hands;  and  it  was  held,  on  appeal,  that 
be  was  not  bound  to  examine  the  goods  be- 
fore receiving  them  in  order  to  ascertain 
their  condition,  because  .such  a  course  of 
business  would  be  impracticable.  Citing  An- 
gel, Carriers,  {  231 ;  Bates  v.  Todd,  1  Moo. 
&  Rob.  186,  and  Warden  v.  Oreer,  6  Watts 
(Pa.)  424.  Speaking  of  the  rule  by  which 
a  succeeding  carrier  can  pay  the  charges  of 
a  previous  one,  the  opinion  says  the  au- 
thority to  make  such  payments  extends  no 
further  than  is  reasonably  required  by  the 
necessities  of  commerce;  that  in  making 
such  advances  for  the  consignee,  the  car- 
rier Is  boimd  to  act  In  good  faith  and  with 
ordinary  prudence  in  ascertaining  the  goods 
to  be  In  good  condition  and  the  previous 
charges  reasonable;  that  when  he  has  done 
this,  he  has  done  all  the  law  requires  of 
him,  and  the  owner  is  bound  to  recognize 
and  sanction  bis  action  In  making  the  ad- 
vances. 


In  Wabash  R.  R.  v.  Pearce,  192  IT.  S.  ITO, 
24  Sup.  Ct.  231,  48  li.  Ed.  S97,  it  appeared 
that  the  plaintiff  had  shipped  some  boxes 
of  curios  from  Japan  to  St.  Loula  In  bond ; 
the  boxes  not  to  be  opened  until  they  reached 
St,  iiouls,  their  destination.  The  purpose 
was  to  protect  the  articles  from  frontier 
custom  house  Inspection.  A  bill  of  lading 
accompanied  the  shipment,  by  which  the 
different  carriers  were  notified  of  the  terms 
of  the  contract  requiring  the  goods  to  be 
carried  to  St  Louis,  the  port  of  destination, 
before  they  were  opened.  An  Intermediate 
carrier,  the  Canadian  Pacific  Railroad  Com- 
pany,  for  its  own  convenioice,  diverted  the 
shipment  to  St  Paul,  where  the  custom 
house  ofiBcers  examined  the  boxes  and  as- 
sessed the  duty  thereon  at  $264.31,  which 
sum  said  railroad  company  paid  in  order 
to  regain  possession  of  the  goods.  The  goods 
were  afterwards  delivered  to  another  rail- 
road company  and  by  the  latter  to  the  Wa- 
bash Railroad  Company,  which  carried  them 
to  St  Louis.  Under  its  traffic  arrangement 
the  Wabash  Company  was  responsible  for 
the  previous  charges  on  the  goods.  It  paid 
the  charges  and  tendered  the  goods  to  the 
consignee  at  St  Louis  on  condition  of  the 
repayment  of  Its  advances,  including  the 
federal  Imposts.  If  the  goods  had  been 
transported  to  St.  Lonis  In  bond,  as  they 
should  have  been,  they  would  have  been 
opened  and  examined  there  and  retained  by 
the  custom  house  officers  until  the  duty  was 
paid.  But,  as  it  was,  on  their  arrlral  they 
were  found  to  be  broken  and  damaged,  where- 
fore the  owner  refused  to. pay  the  Wabasb 
Company  the  charges  advanced.  Instead, 
he  replevied  the  property.  That  cause  was 
first  decided  by  this  court  in  favor  of  Pearce, 
on  the  ground  that  the  shipment  was  un- 
lawfully diverted  by  the  Canadian  Pacific 
Company  to  St  Paul,  instead  of  being  car- 
ried in  bond  to  St  Louis  as  the  bill  of  lad- 
ing required,  and  therefore,  the  prepaymmt 
of  duties  at  St  Paul  was  no  necessary  in- 
cident of  the  carriage;  that  moreover,  as 
each  carrier  was  apprised  of  the  contract 
by  the  bill  of  lading,  and  the  goods  had  been 
damaged  by  a  violation  of  the  contract,  every 
carrier  into  whose  hands  they  came  bad 
notice  of  the  breach  of  the  contract  com- 
mitted in  diverting  the  goods  from  their 
bonded  destination  In  St  Louis  to  St.  Paul, 
where  they  were  subjected  to  Federal  In- 
spection; that,  hence,  the  (Canadian  Pacific: 
Railroad  Company  was  not  justified  in  pay- 
ing the  duty  at  St  Paul,  or  the  Wabasb 
C!ompany  in  holding  the  goods  until  the 
owner  repaid  those  duties.  After  settling 
that  the  case  involved  a  federal  question 
and  that  import  duties  on  goods  In  transit 
might  properly  be  paid  by  a  carrlo:,  the 
Supreme  Court  of  the  United  States  held 
the  Wabash  Company  was  justified  in  pay- 
ing the  previous  charges,  including  the  duty, 
and  that  if  Pearce  had  been  wronged  by  th« 
change   of  the  bonded   destination  by    tlie 
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Canadian  PacUlc  Comiwny,  be  had  a  remedy 
against  said  company,  bat  conld  not  refuse 
to  pay  the  Wabash  Company  what  it  bad  ad- 
vanced for  him.  It  is  true,  Pearce  would 
have  had  to  pay  the  duty  In  St  Louis,  and 
that  the  payment  by  the  Wabash  Company 
Inured  to  his  benefit;  but  It  is  true,  too, 
that  the  contract  had  been  breached  In  its 
Tital  feature  by  changing  the  bonded  destina- 
tion of  the  goods,  and  that.  If  It  had  not  been 
breached,  there  would  have  been  no  duty 
paid  in  St  Paul  by  the  Canadian  Pacific 
Company,  and  hence  no  Hen  for  the  duty 
would  have  existed  In  favor  of  a  subsequent 
carrier.  The  goods  would  simply  have  gone, 
as  desired,  to  St  Louis,  and  Pearce  would 
have  paid  the  duty  there  himself.  But  the 
essence  of  the  decision,  so  far  as  it  bears 
on  the  present  controversy.  Is  that,  though 
the  charge  for  Import  duties  arose  from  the 
tort  of  an  Intermediate  carrier,  the  final 
carrier  who  had  paid  the  charge  in  good  faith 
and  without  knowledge  of  the  facts  out 
of  which  it  arose  was  entitled  to  retain  the 
goods  for  reimbursement  This  was  equiva- 
lent to  holding  that  a  final  carrier  is  not 
bound  to  investigate,  at  his  own  risk,  the 
origin  of  a  lien  asserted  against  property 
In  transit  by  a  preceding  carrier. 

Accepting  this  as  the  law  when  the  previ- 
ous charges  are  for  freight  or  other  com- 
mon services  we  come  to  the  ultimate  question 
of  whether  a  good  reason  exists  for  modify- 
ing the  rule  when  the  lien  asserted  Is  one 
of  general  average.  Now,  Instead  of  there 
belns  any  reason  for  modifying  the  rule  In 
a  case  of  the  latter  kind,  there  Is  this  ad- 
ditional reason  for  upholding  it  at  least  in 
the  present  case:  The  execution  of  a  general 
average  bond  by  the  owner  of  part  of  the 
cargo  of  a  vessel  does  not  preclude  such  own- 
er from  setting  up,  in  defense  of  liability 
on  the  bond,  that  the  wreck  occurred  from 
the  negligence  of  the  owner  of  the  vessel 
and  is  not  the  subject  of  general  average. 
This  was  directly  held  by  the  Supreme  Court 
of  Missouri  in  a  carefully  considered  judg- 
ment by  an  accurate  jurist  See  opinion  by 
Barclay,  J.,  in  Conrad  v.  De  Montcourt,  138 
Mo.  811,  89  S.  W.  805.  Perhaps,  in  some 
partlcalars,  the  execution  of  such  a  bond 
might  compromise  the  rights  of  the  owner 
of  the  cargo;  but  It  does  not  in  any  way 
impair  his  right  to  resist  payment  of  con- 
tribution on  the  ground  that  the  expense 
to  which  he  was  asked  to  contribute  occur- 
red from  the  unseaworthiness  of  the  ves- 
sel or  the  crew's  lack  of  skill,  or  any  other 
canse  for  which  the  law  casts  the  entire 
loss  on  the  owner  of  the  vessel.  Such  a  bond 
Is  intended  as  a  temporary  expedient  a  mod- 
us Vivendi,  and,  as  said  before,  is  resorted 
to  in  order  that  the  property  may  be  deliv- 
ered promptly  to  the  consignee  without  de- 
priving the  shipowner  of  the  benefit  of  his 
Uen  for  general  average  or  the  consignee 
of  his  right  to  show  the  loss  was  not  subject 
to  general  average.  This  being  true,  the 
ft2  8.W,— 48 


plaintiff  would  have  been  in  no  way  prejndi' 
ced  by  signing  the  bond;  hence  it  would  be 
unreasonable  to  allow  it  to  throw  on  the  de- 
fendant the  responsibility  of  saying  whether 
negligence  caused  the  shlpwredt  and  whether 
the  plaintiff  could  t>e  compelled  to  contribute 
to  the  consequent  expense.  On  Its  face  the 
demand  for  the  execution  of  the  bond  was 
just ;  for  the  right  to  exact  a  general  average 
bond  under  such  circumstances  is  given  by 
law,  and  the  terms  of  the  bond  presented 
for  plaintifT's  signature  were  reasonable,  or, 
at  least  not  questioned.  Those  terms  did 
not  attempt  to  commit  plalntlfl  by  an  ad- 
mission that  the  accident  to  the  Steneca  was 
due  to  a  peril  of  navigation.  The  recital 
of  the  circumstances  of  the  wreck  purports 
only  to  be  as  "represented."  Plaintiff  re- 
fused to  sign  because  the  disaster  was  not 
due  to  a  peril  of  the  sea ;  but  this  matter  the 
defendant  was  not  bound  to  investigat&  It 
had  the  right  to  demand  a  bond  before  de- 
livering the  cement,  and  leave  the  question 
of  the  cause  of  the  disaster  to  be  settled  be- 
tween the  plaintiff  and  the  owner  of  the 
vessel.  The  result  Is  that  the  plaintiff  wrong- 
ly refused  to  execute  the  bond,  and  cannot 
now  recover  for  the  subsequent  loss  of  the 
cement  by  an  act  of  Ctod  while  in  the  de- 
fendant's custody. 

We  have  been  cited  by  respondent  to  cer- 
tain cases  in  which  carriers  were  denied 
a  lien  for  transportation  charges  as  against 
the  owners  of  the  freight  when  the  goods 
had  been  received  for  carriage,  not  from  the 
owners  or  persons  acting  by  authority,  but 
from  a  tortfeasor  who  delivered  the  proper- 
ty for  shipment  contrary  to  the  will  and 
rights  of  the  owners.  Fitch  v.  Newberry, 
1  Doug.  (Mich.)  11,  40  Am.  Dec.  33;  Rob- 
inson V.  Baker,  5  ciuh.  (Mass.)  137,  61  Am. 
Dec.  64;  Stevens  v.  B.  R.  Corp.,  8  Gray 
(Mass.)  262;  Gilsttt  v.  Gwinn,  107  Mass. 
126,  9  Am.  Rep.  18;  Saltns  v.  Everett  20 
Wend.  (N.  Y.)  267.  82  Am.  Dec.  641.  In 
our  opinion  the  present  controversy  does  not 
present  the  proposition  determined  in  those 
adjudications. 

The  judgment  is  reversed,  and  the  canse- 
remanded,  to  be  disposed  of  in  accordance 
with  this  opinion.    All  concur. 


PATCHEN   V.   DURRBTT. 

(St   Louis  Court  of  Appeals.    Missouri.    7an. 
16,  1906.    Rehearing  Denied  Jan.  30,  1906.) 

1.  Justices  or  thk  Peacb— Aoisteb'b  Lien— 
EnroBCKMENT— Complaint. 

The  right  to  an  agister's  lien,  conferred  by 
Rev.  St  1899,  c.  47,  art  2.  is  of  sUtutory 
creation,  enforceable  by  a  summary  remedy; 
and  hence  a  complaint  before  a  justice  of  the 
peace  to  enforce  the  same  must  state  all  the  facts 
requisite  to  give  the  justice  jurisdiction  of  the 
cause. 

2.  Same— Amendment— AppKAii. 

Rev.  St  1809,  c  47,  art  2,  conferring  an 
agister's  lien,  contains  no  inhibition  against  al- 
lowhig  amendments  in  the  circuit  court  on  ap- 
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peal  from  a  justice  to  show  the  existence  of 
jarisdJctional  facts ;  and  section  4236  declares 
that  all  proceedings  under  the  article,  not  other- 
wise specially  provided,  shall  be  governed  by  the 
general  laws  concerning  replevin.  Beld  that, 
where  a  complaint  to  enforce  an  agister's  lien 
before  a  justice  failed  to  contain  jarisdictional 
facts,  such  facts  might  be  shown  by  an  amend- 
ment after  appeal  to  the  circnit  court  under  sec- 
tion 4079,  providing  for  amendments  on  appeal 
from  judgments  of  justices  to  supply  defects 
necessary  to  promote  substantial  justice. 

Appeal  from  Circuit  Court,  Lewis  County; 
E.  R.  McKee,  Judge. 

Action  bjr  Daniel  Patchen  against  Jacob 
W.  Durrett  From  a  judgment  in  favor  of 
plaintiff  on  appeal  from  a  justice's  judgment 
for  plalntlfT,  defendant  appeals.    Affirmed. 

R.  J.  McNally,  for  appellant  N.  W.  Simp- 
son, for  respondent 

Opinion. 

OOODE,  J.  This  action  was  Instituted 
before  a  justice  of  tbe  peace  for  the  purpose 
of  enforcing  tbe  agister's  lien  given  by  the 
statutes.  Rev.  St  1899,  c.  47,  art  2.  The 
complaint  contained  no  averment  to  show 
that  tbe  plaintiff,  Patchen,  resided  In  tbe 
township  wherein  the  action  was  begun;  that 
is  to  say.  In  I<a  Belle  township.  Judgment 
was  rendered  by  default  before  the  justice 
of  the  peace  In  favor  of  the  plaintiff,  and 
the  cause  .was  appealed  to  the  circuit  court 
The  defendant  appeared  in  the  latter  court 
and  filed  a  motion  to  dismiss  the  case  for 
the  reason  that  tbe  court  had  no  jurisdiction 
of  ft,  as  the  justice  of  the  peace  had  no  juris- 
diction In  tbe  first  Instance.  Plaintiff  was 
permitted  to  amend  his  complaint  by  in- 
serting an  averment  that  he  was  a  resident 
of  La  Belle  township;  and,  after  this  amend- 
ment was  made,  the  court  overruled  the  mo- 
tion to  dismiss.  A  jury  trial  followed,  which 
resulted  in  a  verdict  for  the  plaintiff,  and 
judgment  accordingly.  The  defendant  ap- 
pealed to  this  court 

It  is  assigned  for  error  that  the  plaintiff 
was  wrongly  permitted  to  amend  his  original 
statement  The  position  taken  by  the  de- 
•  fendant  is  that  the  proceeding  was  begun  be- 
fore a  court  of  Inferior  jurisdiction,  and  seelis 
to  enforce  a  special  statutory  right,  unknown 
to  the  common  law,  by  a  summary  method 
different  from  the  ordinary  procedure;  hence, 
that  unless  every  jurisdictional  fact  was 
stated  in  the  original  complaint  the  justice 
had  no  jurisdiction,  and,  as  tbe  jurisdiction 
of  the  circuit  court  on  appeal  had  to  be 
derived  from  that  of  the  magistrate,  no 
amendment  of  the  complaint  was  permis- 
sible, but  the  proceeding  should  have  been 
dismissed  on  defendant's  motion.  The  prop- 
osition that  tbe  fttcts  requisite  to  give  the 
justice  jurisdiction  of  tbe  cause,  should  have 
been  stated.  Is  sound,  as  the  agister's  lien 
is  of  statutory  creation  and  the  remedy  to 
enforce  it  summary.  Schulthels  v.  Nan,  4 
Mo.  App.  502;  Bums  v.  Lidwell,  6  Mo.  App. 
102:  Stone  T.  Kelley,  50  Mo.  App.  214.    When 


courts  of  limited  and  Inferior  Jurisdiction  are 
exercising  special  statutory  powers  In  a  mode 
of  procedure  unknown  to  tbe  common  law, 
all  Jurisdictional  facts  must  affirmatively 
appear  on  the  face  of  the  papers.  State  v. 
Metzger,  26  Mo.  65;  Haggard  v.  Railway 
Co.,  68  Mo.  302.  And  the  same  rule  has 
often  been  applied  to  si^erlor  courts  when 
the  right  at  Issue  was  purely  statutory  and 
a  new  method  of  enforcing  It  was  provided 
by  the  statuta  Wera  v.  Werz,  11  Mo.  App. 
26-32;  Oalpin  ▼.  Page,  18  WalL  350,  371. 
21  L.  Ed.  950;  Pulaski  County  ▼.  Stuart, 
28  Qrat  870.  This  rule  governs  actions  be- 
fore justices  under  our  statutes  giving  double 
damages  against  railway  companies  for  kill- 
ing stock.  Haggard  v.  Railway  Co.,  supra. 
Yet  in  such  an  action  an  amendment  of  the 
complaint  Is  permitted  In  the  circuit  court 
to  show  the  animal  was  killed  In  the  town- 
ship wherein  the  action  was  brought  or  an 
adjoining  township,  so  as  to  complete  the 
statement  of  the  facts  essential  to  jurisdic- 
tion. Mitchell  V.  Ry.  Co.,  82  Mo.  106.  And 
the  like  rule  prevails  in  attachments  for 
rent  under  the  landlord  and  tenant  act 
Daniel  v.  Atkins,  66  Mo.  App.  S42.  In  such 
cases,  as  In  others  wherein  It  Is  vital  to  Juris- 
diction that  certain  facts  be  shown,  amend- 
ments to  show  the  facts  are  allowed  by  virtue 
of  the  statute  providing  for  amendments  on 
appeals  from  judgments  of  justices  of  the 
peace,  to  supply  defects  and  omissions  so  as 
to  promote  substantial  Justice.  Rev.  St 
1800,  i  4070. 

An  exception  to  this  liberal  rule  has  been 
made  In  forcible  entry  and  unlawful  de- 
tainer proceedings,  on  the  ground  that  the 
chapter  of  the  statute  providing  for  those 
remedies  furnishes  a  scheme  of  procedure 
complete  In  Itself,  and  containing  no  author- 
ity for  jurisdictional  amendments.  Johnson 
V.  Fischer,  66  Mo.  App.  552.  The  counsel 
for  the  present  defendant  strives  to  liken 
this  action  on  an  agister's  lien  to  one  of 
forcible  entry,  as  both  are  of  a  summary 
character,  and  thereby  make  the  decision 
last  cited  a  controlling  precedent  This 
argmnent  and  tbe  foregoing  general  con- 
siderations discussed  by  counsel,  lose  their 
force  because  of  a  certain  provision  of  our 
statutes  relating  to  agister's  liens.  The  last 
section  of  the  very  article  of  the  statutes  on 
which  this  action  Is  based  provides  that  all 
proceedings  under  the  article,  when  it  Is 
not  otherwise  specifically  provided,  shall  be 
governed  by  tbe  general  laws  of  the  state 
concerning  actions  of  replevin.  Rev.  St 
1800,  art  2,  {  4236.  The  article  contains  no 
inhibition  against  allowing  amendments  in 
the  circuit  court  In  order  to  show  the  ex- 
istence of  facts  on  which  depended  the  Juris- 
diction of  the  justice  before  whom  a  proceed- 
ing was  instituted.  Now,  in  actions  of  re- 
plevin, such  amendments  are  allowable  in 
the  circuit  court  on  appeal  from  a  magis- 
trate's Judgment  Dowdy  v.  Wamble,  110 
Mo.  280,  19  S.  W.  480;  United  States  Fidel- 
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Ity  ft  Guaranty  Co.  t.  Foskett-Kessner  Feed 
Co.,  100  Mo.  App.  724.  73  S.  W.  S64.  There- 
fore we  have  no  doubt  that  the  circuit  court 
waK  right  is  ruling  that  the  plaintiff  might 
amend  his  complaint 
The  Judgment  la  affirmed. 

BI.AND.  P.  J.,  and  NORTONI,  J.,  concur. 


CARSON  T.  DBWAR. 

(St.   IjOuIb  Court  of  Appeals.    Migsonrl.    Jan. 

16,  1906.    Rehearing  Denied  Jan.  30, 

1906.) 

1.  OsAiTEi,     MoBTOAQES— Execution— Byi- 

OBKCK— QUKSTION   FOB  JUBY. 

In  an  action  by  a  mortgagee  to  recover 
mortga^  cliatteis,  evidence  held  to  autiiorise 
sabmlasion  to  the  jury  of  the  questions  whether 
the  owner  of  the  property  authorized  the  execu- 
tion by  another  of  a  Dill  of  sale  of  the  property 
to  himself,  and  whether  he  also  authorized  the 
execution  by  such  person  of  the  mortgage  and 
obtained  a  portion  of  the  proceeds  thereof. 

2.  APPEAI.  —  RlCOBD  —  QUKSTIOHB  Review- 
▲BI.E. 

Where  a  chattel  mortga^  waa  not  preserv- 


ed in  the  bill  of  exceptions,  in  an  action  bv  the 
mortgagee  to  recover  the  property,  his  right  to 
recover  the  property  before  default  could  not  l>e 


reviewed. 

Appeal  from  St  Louis  Circuit  Court ;  Dan- 
iel O.  Taylor,  Judge. 

Action  by  G.  L.  Carson  against  Thomas  C. 
Dewar.  From  a  Judgment  for  plaintifF,  de- 
fendant appeals.    Affirmed. 

Henry  B.  Davis,  for  appellant.  I«.  P. 
Crlgler,  for  respondent 

GOODE,  J.  The  record  In  this  case  is 
Imperfect  in  that  evidence  is  omitted  which 
is  material  to  some  of  the  questions  raised 
on  the  appeal.  The  action  is  replevin  to  re- 
cover the  possession  of  a  deslc  and  other  arti- 
cles of  office  furniture.  Plaintiff  obtained 
Judgment  His  claim  to  the  possession  of  the 
property  in  dispute  is  founded  on  a  chattel 
mortgage  executed  to  secure  a  promissory 
note.  When  the  mortgage  was  given,  the 
property  belonged  to  the  defendant  Dewar, 
but  the  mortgage  Itself  was  executed  by 
Ralph  R.  Roberts,  whether  in  his  own  name 
or  In  Dewar's  does  not  appear  as  the  fact  is 
not  stated,  nor  is  the  instrument  in  the  rec- 
ord; but  from  the  points  raised,  we  suppose 
the  mortgage  was  made  in  the  name  of  Rob- 
erts. A  bill  of  sale,  dated  April  10,  1904,  em- 
bracing the  same  property  covered  by  the 
mortgage  was  put  in  evidence.  This  bill  of 
sale  purports  to  have  been  signed  by  Dewar, 
and  to  transfer  the  property  in  controversy 
to  Roberts ;  but  it  was  admitted  that  Dewar 
did  not  personally  sign  it  The  contention  is 
that  it  was  signed  In  his  name  by  Roberts  pur- 
suant to  authority  duly  conferred.  The  mort- 
gage was  given  after  the  date  of  the  bill  of 
sale  and,  therefore,  if  the  latter  Instrument 
was  valid,  the  title  to  the  property  was  in 
Roberts  at  the  time  the  mortgage  was  made, 
and  passed  by  it  to  the  plaintiff.    Dewar 


contends  that  his  name  was  forged  to  the 
bill  of  sale,  and  that  all  the  dealings  with 
the  property  by  Roberts  were  unauthorized 
by  him  (Dewar)  as  owner,  and  therefore  were 
void. 

The  court  instructed  the  jury  that  If  Dewar 
authorized  the  execution  of  the  bill  of  sale, 
or  if,  after  the  loan  for  which  the  mortgage 
was  given  was  made,  he  (Dewar)  received 
the  proceeds,  or  any  part  thereof,  from  Rob- 
erts, knowing  the  facts  and  circumstances 
under  which  the  money  was  obtained,  then 
the  mortgage  was  valid  as  against  Dewar, 
The  counsel  tot  the  defendant  (appellant) 
concedes  that  the  real  point  in  the  case  is 
whether  Dewar  authorized  or  ratified  the 
act  of  Roberts  in  signing  Dewar's  name  to 
the  bill  of  sale.  Dewar  had  an  office  In  the 
Frisco  Building  in  the  city  of  St  Louis,  in 
which  he  did  business  as  a  broker.  Roberts 
swore  that  he  and  Dewar  were  partners,  but 
the  latter  denied  that  they  were,  and  assert- 
ed Instead  that  when  Roberts  was  destitute, 
he  was  given  employment  in  the  office,  more 
as  a  matter  of  charity  than  from  any  other 
motive  and  to  enable  him  to  earn  a  living  for 
his  family.  A  good  deal  of  evidence  was  in- 
troduced tending  to  show  a.  partnership  ex- 
isted, and  that  because  of  the  fact,  Roberts 
had  power  to  mortgage  the  property  in  dis- 
pute. But  this  theory  seems  not  to  have 
been  carried  into  the  instructions.  Dewnr 
insists  that  Roberts  not  only  forged  his  name 
to  the  bill  of  sale,  but  mortgaged  the  prop- 
erty without  his  authority,  and  kept  the  pro- 
ceeds. Unquestionably,  there  was  evidence 
for  the  jury  to  weigh,  tending  to  establish 
both  that  Dewar  authorized  the  mortgage  and 
that  he  got  the  proceeds  of  It  The  evidence 
tends,  too,  to  show  that  be  gave  Roberts  the 
bill  of  sale  In  order  to  enable  the  latter  to 
raise  money  on  the  property.  One  witness 
(George  W.  Miller)  swore  positively  that  he 
saw  the  bill  of  sale  exhibited  to  Dewar  by 
Roberts  with  the  statement  that  he  (Roberts) 
owned  the  property  and  had  the  right  to 
mortgage  it;  and  that  when  Roberts  made 
this  statement,  he  asked  Dewar  if  it  was  true, 
and  Dewar  said  It  was.  Miller  was  at  the 
time  inspecting  the  property  with  a  view  to 
making  a  loan  on  it  So  far  as  the  genuine- 
ness of  the  bill  of  sale,  as  Dewar's  act,  was 
concerned,  the  issue  was  for  the  jury. 

It  Is  contended  that  as  there  had  been  no 
default  tn  the  payment  of  the  debt  secured 
by  the  mortgage  when  this  action  was  insti- 
tuted, plaintifT  was  not  entitled  to  the  posses- 
sion of  the  property.  The  court  instructed 
the  jury  that  under  the  terms  of  the  mort- 
gage it  was  not  necessary  for  the  note  to  be 
due  before  plaintiff  could  take  poRsession  of 
the  property,  provided  plaintiff's  rights  were 
in  danger,  or  the  property  had  decreased  in 
value  to  such  an  extent  as  would  cause  a 
prudent  man  to  deem  himself  insecure.  In- 
asmuch as  the  mortgage  has  not  been  pre- 
served in  the  bill  of  exceptions  for  our  in- 
spection, we  know  nothing  of  its  terms  andi. 
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hace,  cannot  para  on  the  point  of  whether 
tiie  action  was  begun  before  plaintiff's  right 
to  poBsesalon  bad  accraed. 

The  case  was  well  tried  as  far  as  we  can 
determine  from  the  record  before  as,  and  the 
Judgment  will  be  affirmed. 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 


FARMERS'  BXOH.  BANK  v.  CRUMP. 

(St.'  liouis  C!oart  of  Appeals.   Missouri.   Jan.  80, 

190&) 

L  ViENDOB    AND     PUBOHABEB  —   ACTION     rOB 
PBIOB— CONVETANCK  TO  THIBD  PABTT. 

A  vendee  sold  land  to  defendant,  who  as- 
■mned  the  vendee's  indebtedness  to  the  vendor: 
the  vendee  agreeing  to  pay  accraed  taxes  and 
interest  on  a  mortgage.  No  deed  having  been 
executed  by  the  vendor  at  that  time,  the  vendee 

Srocured  the  execution  of  a  deed  from  the  ven- 
or  to  defendant.  Held  that,  at  the  time  of  the 
acceptance  of  the  deed  by  defendant,  the  ven- 
dor's right  to  sue  on  the  contract  for  the  amount 
due  him  became  fixed,  and  was  not  defeated  by 
the  subsequent  failure  of  the  vendee  to  pay  the 
interest  and  taxes. 
2.  Pabties— Pi^AiNTinB— Rku.  Pabtt  in  In- 

TBBE8T. 

Where  a  vendor.  Indebted  to  a  bank,  de- 
posited a  deed  with  the  bank  on  an  understand- 
ing that  it  should  deliver  the  same  to  the  ven- 
dee on  payment  of  the  price,  and  apply  the 
same  to  the  vendor's  indebtedness,  there  was  a 
sufficient  assignment  to  the  l>ank  to  entitle  it  to 
sue  the  vendee  for  the  price  under  Rev.  St. 
1899,  i  640,  providing  that  actions  shall  be 
prosecuted  by  the  real  party  in  interest 
(Soode,  J.,  dissenting. 

Appeal  from  Glrcnlt  Conrt,  Scotland  Oonn- 
ty;  E.  R.  McKee,  Judge. 

Action  by  the  Farm««'  Exchange  Bank 
against  Daniel  Crump.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  P.  Nesbit  owned  certain  lots  In  the 
city  of  Memphis,  Scotland  county,  Mo.,  in- 
cumbered by  a  school  mortgage  of  |400.  Nes- 
bit sold  bis  lots  to  James  E.  Latham,  giving 
him  a  bond  to  make  a  deed  on  payment  by 
Latham  of  the  purchase  price,  to  wit,  six 
promissory  notes  of  $25  each ;  Latham  as- 
suming the  payment  of  the  $400  school  fund 
mortgage.  Afterwards,  and  before  Nesbit 
had  made  a  deed,  Latham  and  defendant 
Crump  entered  into  the  following  contract: 
"This  contract  and  agreement  made  and  en- 
tered into  by  and  between  James  E.  Latham 
of  Memphis,  Mo.,  party  of  the  first  part,  and 
Dan  Crump  of  city  and  state  aforesaid,  party 
of  the  second  part,  witnesseth,  that  the  party 
of  the  first  part  has  this  twenty-sixth  day  of 
June,  1898,  exchanged,  sold  or  bartered  to  the 
party  of  the  second  part  his  residence  prop- 
erty, consisting  of  one  lot  and  dwelling  in 
Memphis,  Mo. ;  the  same  being  occupied  by 
himself  and  family  at  present,  formerly  own- 
ed by  James  P.  Nesbit,  on  which  there  is  $400 
school  money  and  $100  due  James  P.  Nesbit 
In  exchange  for  above  said  property,  party 
of  the  second  part  seta  over  to  the  pnrty  of 
the  first  part  a  certain  tract  of  land  known 


a>  the  Billy  Moore  land,  situate  some  three 
or  three  and  one-half  miles  to  the  northwest 
of  Memphis,  Mo.,  and  consisting  of  thirty- 
seven  acres  more  or  less  and  on  wlilch  there 
is  $450  school  money — each  party  to  this 
contract  hereby  agrees  to  assume  the  other's 
indebtedness  as  above  set  forth;  each  to 
pay  the  interest  on  the  respective  indebted- 
ness or  loans  on  the  property  he  gets  in  ex- 
changee, commencing  on  or  about  the  first  day 
of  December  last;  each  to  pay  the  taxes  for 
the  last  year  on  the  property  he  exchanges. 
And  agree  each  to  transfer  to  the  otbor  his 
property  by  good  and  sufficient  warranty 
deed ;  party  of  the  first  part  to  have  the  city 
property  free  of  rent  for  three  months  from 
this  date,  at  which  time  he  hereby  agrees 
to  render  peaceable  possession,  unless  an  ar- 
rangement be  made  for  further  occupancy — 
party  of  second  party  renders  possession  of 
the  farm  on  the  first  day  of  March,  A.  D. 
1899.  To  this  contract  and  agreement  the 
parties  hereto  have  hereunto  subscrll)nd  their 
hands  and  seals  this  date  first  above  writ- 
ten. James  E.Latham.  [Seal.]  DauCrnmp. 
[Seal.]"  Crump  conveyed  his  37-acre  farm 
to  Latham,  and  Nesbit,  at  Latham's  request, 
made  a  deed  conveying  the  town  lota  to 
Crump,  but  did  not  deliver  it  to  him,  but  de- 
posited it  with  the  plaintiff  bank  to  be  held 
by  it  In  escrow  until  Crump  should  pay  the 
bank  $100  in  discharge  of  Nesblt's  Indebted- 
ness to  the  bank,  evidenced  by  the  following 
note:  "$100.00.  Memphis,  Mo.,  Dec.  81, 1898. 
Thirty  days  afto-  date  I,  the  subscriber  of 
Memphis,  county  of  Scotland,  state  of  Mis- 
souri, for  value  received,  promise  to  pay  to 
the  order  of  the  cashier  of  the  Fanners'  Ex- 
change Bank  of  Memplds,  one  hundred  dol- 
lars, at  its  banking  house  in  Memphis,  Scot- 
land county,  Missouri,  with  int»est  at  the 
rate  of  eight  per  cent  per  annum  after  ma- 
turity, having  deposited  with  him  as  coi- 
lateral  security  six  promissory  notes  signed 
by  James  E.  Latham  for  twenty-five  dollars 
each  War.  deed  to  property  for  which  notes 
were  given,  and  in  case  this  note  shall  not  be 
paid  when  due  I  hereby  give  said  cashier  au- 
thority as  my  agent  to  sell  said  collateral,  or 
any  part  thereof,  for  cash  on  my  account  at 
the  maturity  of  this  note  or  at  any  time  there- 
after, at  public  or  private  sale,  at  his  discre- 
tion, without  advertising  the  same  or  giving 
notice,  and  to  apply  the  proceeds  of  said  col- 
lateral to  the  payment  of  this  note  and  any 
Interest  due  thereon,  with  costs  and  expenses 
of  executing  this  trust  James  P.  Nesbit  (L 
R.  2  Cent  Stamp.]" 

It  was  agreed  by  and  between  Nesbit  and 
the  bank  that,  on  the  paymrat  of  the  $100 
by  Crump,  the  deed  should  be  delivered  to 
him,  and  the  notes  should  be  delivered  to 
Latham.  On  examination  of  the  deed  by  the 
cashio'  of  the  bank,  he  suspidoned  that  the 
pr(^)erty  was  erroneously  described,  and  for 
the  purpose  of  having  the  matter  Investigated 
placed  the  deed  in  the  hands  of  the  bank's 
attorney,  who  in  turn  delivered  It  to  Myers 
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for  examination.  Myers  found  the  descrlp- 
tlcm  correct,  and,  after  holding  the  deed  In 
hlB  poBseBslon  for  Beveral  months,  being  Ig- 
norant of  the  fact  that  It  bad  heea  deposited 
with  the  bank,  and  belleTlng  that  Crump  was 
entitled  to  Its  possession,  delivered  It  to 
him,  and  Crump  Immediately  filed  It  for 
record.  On  December  1,  1807,  there  was  $87.- 
98  back  Interest  due  on  the  school  mortgage 
on  the  town  property,  which  lAtbam  failed 
to  pay,  and  which  Crump  was  compelled  to 
pay.  For  the  reason  he  was  compelled  to 
pay  this  ba(^  Interest  and  also  some  back 
taxes  on  the  town  property,  he  refused  to  pay 
the  $100  to  the  bank  or  to  Neebit.  The  suit 
Is  to  recover  the  $100,  with  Interest ;  the  pe- 
tition alleging  that  the  bank  ratified  tbe 
delivery  of  the  Nesblt  deed  to  Crump.  The 
answer  was  a  general  denial  and  a  plea 
of  the  five  years'  statute  of  limitations.  The 
verdict  was  for  plaintiff  for  $128.50. 

Mudd  &  Pettlnglll,  for  appellant  Smoot, 
Boyd  &  Smoot,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
The  case  was  tried  on  a  third  amended  peti- 
tion, which  defendant  moved  to  strike  out 
on  tiie  ground  that  It  was  a  departure  from 
the  original  petition  and  substituted  a  new 
cause  of  action.  The  motion  was  overruled, 
and  defendant  answered.  Whatever  vari- 
ance. If  any  there  was,  between  the  original 
and  third  amended  petitions,  was  waived  by 
the  answer  and  by  defendant  going  to  trial 
on  the  petition  as  amended.  Sangulnett  v. 
Webster,  153  Mo.  343,  54  S.  W.  563 ;  Sauter  v. 
Leverldge,  103  Mo.  616,  15  S.  W.  981 ;  ScovUl 
V.  Glasner,  79  Mo.  449 ;  Holt  County  v.  Can- 
non, 114  Mo.,  loc.  dt  519,  21  S.  W.  851 ;  Wal- 
ser  V.  Wear,  141  Mo.,  lo&  dt  462,  42  S.  W. 
928. 

By  the  contract  of  June  26,  1898,  defend- 
ant agreed  to  pay  the  $100  due  from  Lathnm 
to  Nesblt,  the  balance  of  the  purchase  money 
due  Nesblt  on  the  town  lots.  To  the  extent 
of  this  payment  the  contract  inured  to  the 
benefit  of  Nesblt,  and  there  Is  no  doubt  that 
be,  as  such  beneficiary,  might  sue  on  the 
contract  In  his  own  name  to  recover  the  $100. 
School  District  ex  rel.  v.  Livers,  147  Mo.  680, 
49  S.  W.  507;  Rothwell  v.  Sklnker,  84  Mo. 
App.  1G9.  The  right  of  Nesblt  1»  sue  and 
recover  on  the  contract  became  fixed  on  the 
acceptance  of  the  deed  from  him  by  defend- 
ant and  could  not  be  thereafter  defeated  by 
tbe  failure  of  Latham  to  pay  the  Interest 
that  had  accumulated  on  the  school  mort- 
gage prior  to  December  1,  1898,  or  the  back 
taxes  on  the  town  lots.  School  District  v. 
Livers,  supra.  But  it  is  contended  that  there 
was  no  assignment  of  Nesblt's  cause  of  action 
to  the  plaintiff  bank.  There  was  no  written 
or  formal  assignment  of  the  cause  of  action 
ftrom  Nesblt  to  the  bank ;  but  the  deposit  of 
the  deed  by  Nesblt  with  the  bank,  under  an 
agreement  that  the  bank  should  receive  the 
$100  In  payment  of  Nesblt's  debt  to  it,  and  de- 
Uver  tbe  deed  to  defendant  and  surrender  up 


the  collateral  notes  of  Latham,  was,  In  effect; 
an  assigmnent  sufficient  to  make  the  bank 
the  real  party  In  interest  Being  the  real 
party  In  Interest  the  suit  was  properly  brought 
in  Its  name.    Rev.  St  1899,  S  540. 

The  evidence  shows  that  the  deed  from 
Nesblt  came  into  defendant's  possession  on 
October  14,  1899.  The  court  treated  the  date 
of  the  delivery  of  the  deed  as  the  date  when 
the  right  of  action  accrued  to  the  banlc  We 
think,  under  all  the  evidence,  this  was  a  prop- 
er construction  of  the  contract  The  suit  was 
commenced  on  January  '2,  1904,  less  thae 
five  years  from  the  date  when  the  right  of 
action  accrued.  Therefore  It  Is  not  barred 
by  tbe  five  years'  statute  of  limitations. 

Upon  the  whole  record,  we  think  the  Judg- 
ment Is  for  the  right  party  and  for  the  oor- 
rect  amount    It  is  therefore  affirmed. 

NORTONI,  J.,  concurs.    OOODB,  J.,  dto- 

smts. 


CORNET  et  al.  v.  BOTLH. 

(St  Lonis  Court  of  Appeals.     Missonri.   Jan.  30; 
1906.    Rehearing  Denied  Feb.  8,  1906.) 

MORXT      ReOEIVBD  —  PUBPOSE      FOB      WHICH 
RXCEICVSD— UeCOVKBT. 

Where  a  grantor  deposited  with  an  agent 
of  the  grantee  a  certain  sum  to  guaranty  the 
payment  of  taxes  by  the  grantor,  he  was  entitled 
to  recover  sach  sum  on  the  payment  of  the 
taxes,  though  the  grantee  had  meantime  convey- 
ed to  a  third  person  subject  to  the  taxes,  to 
whom  the  sum  deposited  was  transferred  to 
make  the  payment  bnt  who  refused  to  refund 
it  on  learning  that  the  taxes  were  paid. 

Appeal  from  St  Lools  Circuit  C!ourt; 
Moses  N.  Sale,  Judge. 

Action  by  Henry  Comet  and  Fred  Zelblg, 
copartners  under  the  name  of  Comet  &  Zel- 
blg, against  Richard  A.  Boyle.  From  a  Judg- 
ment in  favor  of  defendant  plaintiffs  appeaL 
Reversed. 

The  suit  is  for  money  had  and  received.  A 
Jury  being  waived,  the  trial  was  bad  before 
the  court,  who  found  the  Issues  for  tbe  de- 
fendant Plaintiffs  have  appealed  here.  The 
facts  out  of  which  the  controversy  grew  are 
as  follows.  About  July,  1899,  Kalme  &  Com- 
pany, real  estate  agents,  representing  Mrs. 
Addison  In  the  sale  of  certain  valuable  real 
property,  situate  on  Olive  near  Sixteenth 
street  lu  the  city  of  St  Louis,  negotiated  a 
sale  thereof  to  Comet  &  Zelblg,  and  before 
tbe  sale  was  consummated  by  the  execution 
of  the  deed  of  conveyance.  Cornet  &  Zelblg 
negotiated  the  sale  of  the  same  property  to 
one  Thomas  T.  Lingo,  who  was  represented 
In  tbe  transaction  by  defendant  Boyle,  also 
a  real  estate  agent  It  appears  that  the  taxes 
for  1899  were  then  assessed  against  the  prop- 
erty and  In  amount,  they  aggregated  about 
$144.30.  Inasmuch  as  the  tax  bills  were  not 
then  made  out  and  for  that  reason  tbe  taxes 
could  not  be  paid,  the  purchasers,  Comet  & 
Zelblg,  not  having  sufficient  knowledge  of 
the  financial  responsibility  of  tbe  grantor. 
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Mrs.  Addison,  Insisted  upon  and  required  ber 
to  make  a  deposit  of  tbe  sum  of  $144.30,  pre- 
sumably tbe  amount  of  sucb  taxes,  as  a  col- 
lateral guaranty  of  her  covenant  against  In- 
cumbrances In  tbe  deed  to  be  delivered  tbat 
day,  and  thereupon  her  agents,  Kaime  &  Co. 
made  such  deposit  with  the  purchasers,  Cor- 
net &  Zelbig,  and  took  a  receipt  of  some  sort 
therefor,  which  receipt  Is  not  In  this  record. 
As  above  stated,  on  the  same  day  and  before 
the  deed  was  delivered  to  them,  Comet  & 
Zelbig  renegotiated  the  property  to  Lingo, 
who  In  turn  was  represented  In  that  trans- 
action by  bis  agent,  tbe  present  defendant, 
Boyle,  and  tbe  deed  from  Mrs.  Addison  was 
executed  by  her  at  the  instance  of  all  con- 
cerned, directly  to  Tbos.  T.  Lingo,  instead  of 
to  tbe  Immediate  purchasers,  Cornet  &  Zel- 
big. This  deed  is  not  in  evidence,  but  it  ap- 
pears from  the  admissions  on  both  sides  that 
it  contained  the  usual  covenant  against  in- 
cumbrances, etc.  In  truth,  this  entire  contro- 
versy rests  upon  tbe  fact  that  Mrs.  Addison's 
deed  contained  that  covenant.  Tbos.  T.  Lin- 
go, the  gi-antee  In  Mrs.  Addison's  deed,  was 
not  satisfied  with  the  covenant  In  the  deed 
against  Incumbrances  without  further  secu- 
rity In  that  behalf,  therefore  he,  through  his 
agent  Boyle,  made  a  like  requirement  of  Cor- 
net &  Zelbig  as  to  a  deposit  of  the  amount 
of  tbe  taxes,  $144.30.  Therefore,  and  there- 
upon at  the  time  of  the  delivery  of  the  deed 
by  Mrs.  Addison  to  Boyle's  principal.  Lingo, 
Comet  &  Zelbig  turned  over  to  bim,  Boyle,  as 
agent  for  Lingo,  the  said  amount  of  money 
which  tbey  had  received  from  Mrs.  Addison's 
agents,  Kaime  &  Co.  Tbe  arrangement 
whereby  the  money  was  placed  in  tbe  hand 
of  Lingo's  agent,  Boyle,  by  Comet  &  Zelbig, 
was  reduced  to  writing  by  tbe  parties  at  tbe 
time,  and  is  in  words  and  figures  as  follows: 
"Whereas,  by  a  certain  warranty  deed  from 
Clara  Gantt  Addison  and  Murray  Addison, 
ber  husband,  to  Thomas  T.  Lingo,  dated  .Tuly 
15,  1899,  conveying  property  In  block  number 
512,  containing  a  front  of  twenty  feet  (20)  on 
the  north  line  of  Olive  street  by  a  deptb 
northwardly  of  one  hundred,  six  feet,  four 
Inches  (106.4)  tbe  west  line  being  forty  feet 
(40)  east  of  Sixteenth  street,  snll  grantors 
have  conveyed  and  warranted  against  the 
taxes  for  the  year  1899.  And,  whereas,  said 
tax  bills  are  not  ready  for  payment  and  said 
taxes  cannot  be  paid  at  this  date,  and  where- 
as, said  Lingo  insists  that  the  amount  of 
said  taxes,  to  wit,  $144.30,  should  be  retained 
by  a  third  party  to  guaranty  the  payment  of 
said  taxes  when  payable  within  tbe  time 
specified  by  law,  and  whereas  said  grantors 
have  agreed  and  did  consent  and  did  deposit 
with  Cornet  &  Zelbig  the  amount  of  said 
taxes,  $144.30,  for  the  purposes  above  men- 
tioned. And,  whereas,  said  Comet  &  Zelbig 
gave  a  receipt  to  said  grantors  for  said 
amount,  and  guarantied  them  against  any 
claims  for  damages  by  reason  of  the  cove- 
nants, and  warranty  contained  In  their  said 
deed,   and   whereas,  said  Comet   &   Zelbig 


bave  further  paid  to  Richard  A.  Boyle,  as 
agent  for  said  Thomas  T.  Lingo,  the  omonnt 
of  said  taxes,  $144.30.  Now,  therefore,  said 
Richard  A.  Boyle,  hereby  for  himself,  ad- 
ministrators and  assigns,  binds  himself,  bis 
administrators  and  assigns  that  said  taxes 
will  be  paid.  If  not,  that  he  will  pay  the  same, 
and  hold  harmless  said  grantors,  their  ad- 
ministrators and  assigns,  and  said  Comet  & 
Zelbig,  their  successors,  administrators  and 
assigns,  against  all  claims,  and  be  does  here- 
by guarantee  payment  of  same  within  tbe 
time  required  by  law." 

About  tbe  same  time,  Lingo,  through  his 
agent,  Boyle,  sold  the  property  to  one  Charles 
M.  Hays,  and  executed  to  bIm  a  deed  of  con- 
veyance containing  tbe  usual  covenants,  ex- 
cept a  special  covenant  against  incumbrances. 
Inasmuch  as  It  was  specially  provided  in 
such  deed  that  the  covenant  against  incuna- 
brances  did  not  apply  to  tbe  then  current 
taxes  of  1899 ;  in  other  words,  the  deed  from 
Lingo  to  Hays  was  subject  to  the  taxes  of 
1899.  In  order  to  render  this  special  coven- 
ant possible,  and  in  order  to  Induce  Hays  to 
accept  it  subject  to  said  taxes,  Boyle,  the 
agent  of  Lingo,  Hays'  grantor,  turned  over 
to  Hays  the  amount  of  money,  $144.30,  which 
he  then  held  on  account  of  said  taxes  under 
the  writing  above  set  out  This  money  Hays 
accepted  from  Boyle,  Lingo's  agent,  together 
with  such  special  covenant  In  the  deed  in  lieu 
of  the  usual  covenant  against  all  incum- 
brances. So  much  for  tbe  several  transfers 
and  tbe  final  disposition  of  tbe  fund  of 
$144.30  which  is  the  subject  of  this  contro- 
versy. A  few  weeks  later,  when  tbe  tax  bills 
were  ready  for  payment,  Kaime  &  Co.,  acting 
as  agent  for  Mrs.  Addison,  tbe  grantor.  In 
tbe  deed  to  Lingo,  paid  the  taxes  on  tbe 
property  in  accordance  with  the  covenant  In 
Mrs.  Addison's  deed,  and  called  upon  the  par- 
ties to  whom  In  fact  tbey  bad  sold,  but  to 
whom  they  had  not  executed  the  deed;  that 
Is,  C!omet  &  Zelbig,  produced  tbe  receipt 
showing  the  payment  by  them  of  sucb  taxes, 
and  demanded  the  said  $144.30  theretofore 
deposited  by^tbem,  and  Cornet  &  Zelbig  re- 
paid the  same.  Thereupon  those  plaintltrs. 
Cornet  &  Zelbig,  called  upon  this  defendant, 
Boyle,  Lingo's  agent,  to  refund  to  them  the 
same  amount  Boyle  demurred,  saying  tbat 
bis  principal,  Lingo,  bad  sold  the  property 
to  Hays,  subject  to  tbe  taxes,  and  had  paid 
tbe  money  to  him  to  cover  tbe  same.  For 
this  reason  he  declined  to  reimburse  the 
plalntifTs.  It  further  appears  tbat  Hays  was 
quite  wealthy,  owning  large  properties  In 
St  Louis,  and  tbat  be  afterwards  called  up- 
on tbe  collector  In  tbe  month  of  December 
and  within  tbe  time  allowed  by  law  to  pay 
such  taxes,  and  found  that  tbe  same  bad 
been  paid.  It  also  appears  that  Boyle, 
through  an  Intermediary,  after  learning  tbat 
tbe  taxes  bad  been  paid  by  Kaime  &  Co.,  and 
in  order  to  help  Comet  &  Zelbig  out  of  tbe 
difficulty,  oadeavored  to  Induce  Hays  to  re- 
fund tbe  money  which  bad  been  turned  ovei 
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to  him  for  that  purpose,  bat  he  declined  to 
do  so,  maintaining  that  some  one  had  vol- 
nnteered  to  pay  bla  taxes  for  hUn,  and  be 
wonld  not  reimburse  them.  Upon  tills  state 
of  facta,  suit  waa  Instituted  by  Cornet  & 
Zelbig  against  Boyle  as  for  money  bad  and 
received,  seeking  to  recoyer  from  Boyle  the 
amount  of  money  they  bad  refunded  to  Kalme 
&  Co.  for  Mrs.  Addison.  The  court  refused 
all  of  the  Instructions  requested  on  either 
side  and  it  will  therefore  serve  no  good  pur- 
pose to  encumber  the  opinion  with  them. 
After  hearing  the  case,  the  court  tooli  the 
matter  under  advisement  for  a  few  days 
and  then  found  the  Issues  and  entered  judg- 
ment for  the  defendant  There  is  no  con- 
troverted question  of  fact  In  the  record,  and 
Inasmuch  as  the  court,  by  its  refusal  of  In- 
structions, repudiated  the  views  of  the  law 
presented  by  counsel  on  either  side,  it  is  dlf- 
Bcult  indeed  to  discover  from  the  record  Just 
what  opinion  the  learned  trial  Judge  enter- 
tained. 

E.  G.  Slevln,  for  appellants.  Jolm  Boyle, 
for  respondent. 

NORTONI,  J.  (after  stating  the  facts). 
It  becomes  the  duty  of  the  court  to  construe 
the  writing,  and  to  do  this  Intelligently,  we 
must  first  inquire  Its  purpose.  It  Is  patent 
that  Lingo,  tbe  grantee  under  the  deed  from 
Mrs.  Addison,  was  not  satisfied  with  the  cove- 
nant therein  against  incumbrances,  in  view 
of  the  fact  that  the  property  then  stood 
Incumbered  with  the  current  taxes  to  the 
amount  of  |144.30,  which  was  not  then  sus- 
ceptible of  discharge  for  the  reason  stated. 
He  therefore  required  a  further  security  col- 
lateral to  that  covenant,  to  the  end  that  he 
should  be  secure  from  any  possible  failure 
of  Mrs.  Addison  to  discharge  the  Incum- 
brance. We  reach  this  conclusion  from  the 
plain  wording  of  the  Instrument,  to  wit: 
"And  whereas  said  tax  bills  are  not  ready 
for  payment  and  said  taxes  cannot  be  paid 
at  this  date,  and,  whereas,  said  Lingo  Insists 
that  the  amount  of  said  taxes,  to  wit  $144.- 
80,  should  be  retained  by  a  third  party  to 
guaranty  the  payment  of  said  taxes  when 
payable  within  tiie  time  specified  by  law," 
etc.  Tbe  purpose  then  was  to  "guaranty  the 
payment"  of  this  amount  that  Mrs.  Addison's 
fund  was  deposited  to  guaranty  the  payment 
of  Mrs.  Addison's  debt  The  debt  was  not 
thereby  paid  but  it  remained  a  valid  and  sub- 
sisting obligation  against  Mrs.  Addison  for 
tbe  payment  of  which  she  was  liable.  In  the 
event  she  failed  to  discharge  it  within  the 
time  specified  by  law,  the  fund  on  deposit 
should  be  used  for  that  purpose  to  the  end 
that  Lingo,  the  grantee,  should  be  held  harm- 


This  was  the  state  of  facts  within  the  con- 
templation of  tbe  parties  at  the  time  Comet 
&  Zclblg  turned  tbe  guaranty  fund  over  to 
Boyle  upon  receipt  of  which  Boyle  obligated 
himself,  Bbora  of  all  unnecessary  verbiage, 


as  follows:  "Now  therefore,  said  Richard 
A.    Boyle    hereby    •    •    *    binds    himself 

*  *  *  that  said  taxes  will  be  paid.  If  not, 
that  he  will  pay  the  same  and  bold  harmless 
said    grantors    *     *     *    Cornet    &    Zeiblg 

*  *  *  against  all  claims,  costs  or  damages 
against  said  taxes  for  1899  on  said  property 
and  he  does  hereby  guaranty  payment  of 
same  within  the  time  required  by  law." 
Now  the  question  is,  for  whom  did  Boyle 
guaranty  upon  accepting  the  fund?  He  must 
be  understood  to  have  guarantied  that  Mrs. 
Addison  would  pay  tbe  taxes  within  the  time 
required  by  law,  and  in  event  she  failed  to 
do  so,  he  would  discharge  the  same  with  the 
.guaranty  fund  belonging  to  her  then  in  his 

hands,  and  hold  harmless  the  grantor,  Mrs. 
Addison,  and  Comet  8c  Zelbig,  from  further 
responsibility  thereon.  This  must  be  true 
for  the  reason  that  the  debt  about  which 
the  contract  was  executed  and  collateral  to 
which  the  deposit  was  made,  was  the  debt  of 
Mrs.  Addison,  and  the  moneys  were  her  mon- 
eys, and  Mrs.  Addison  deposited  the  collateral 
thereto  as  a  guaranty  therefor.  He  could 
not  have  undertaken  to  stand  good  for  the 
debt  as  a  debt  of  Lingo  or  Hays  or  of  him- 
self, for  the  obligation  to  pay  rested  upon 
neither  one  of  these  parties  at  the  time  of 
the  execution  of  the  contract  under  consid- 
eration. But  being  the  debt  of  Mrs.  Addison, 
it  was  not  only  her  right  but  the  obligation 
rested  upon  her  as  well  to  discharge  the 
same  and  upon  discharging  the  debt  to  which 
the  fund  was  held  as  collateral,  she  was,  of 
course,  entitled  to  the  return  of  the  collateral. 
The  deposit  having  been  made  in  the  first 
Instance  by  Mrs.  Addison  with  Comet  &  Zel- 
big, there  was  privity  between  them  and  it 
was  proper  for  her  to  apply  to  those  with 
whom  she  had  deposited  the  collateral  to 
recover  the  same.  And  It  was  proper  con- 
duct on  the  part  of  Comet  &  Zelbig  to 
promptly  repay,  as  they  did;  the  taxes  hav- 
ing been  paid  by  Mrs.  Addison  within  the 
time  required  by  law  prior  to  December  Slst 
Section  9225,  Rev.  St  1809.  The  principal 
debt  for  which  Boyle  held  the  fund  as  col- 
lateral was  thereby  extinguished  within  the 
time  specified,  and  Boyle  should  have  forth- 
with returned  to  Cornet  &  Zelbig  the  collat- 
eral held  by  him.  There  was  privity  exist- 
ing between  Comet  &  Zelbig  and  Boyle,  and 
it  was  proper  for  them  to  exhibit  the  tax 
receipts,  and  demand  the  return  of  the  money 
from  Boyle,  and  Boyle  should  have  forth- 
with refunded,  as  Cornet  &  Zelbig  had  done. 
Boyle  acted  at  his  own  risk  in  turning  the 
fund  over  to  Hays.  No  authority  is  found 
in  the  writing  therefor,  and  If  loss  occurs  to 
him  on  account  thereof,  it  should  fall  where 
it  belongs,  not  on  Comet  &  Zelbig,  who  are 
Innocent  and  Injured  parties.  There  Is  priv- 
ity existing  between  Boyle  and  Hays,  and 
Boyle  should  proceed  to  call  him  to  account 
for  his  conduct  In  tbe  matter  which  is  in- 
deed reprehensible^ 
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Entertaining  these  rlews,  the  Judgment  of 
the  trial  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  judgment  in  favor  of  the 
appellants  for  1144.80,  together  with  Interest 
at  the  rate  of  6  per  cent  per  annum  from 
the  date  of  the  filing  of  this  suit  before  the 
the  justice. 

It  is  so  ordered. 

BLAND,  P.  J.,  and  600DB,  J,,  concur. 


GRAHAM  T.  OLSON  et  aL 

(St.  Louis  Court  of  Appeals.    Missoari.    Jan,  80, 
1906.    Rehearing  Denied  Feb.  13,  1906.) 

1.  Basements— Wat  or  Necessitt— IifPLucn 
Obart. 

Where,  in  partition  of  certain  land  by  deed, 
it  was  recognized  that  two  of  the  parcels  which 
had  no  outl«t  to  a  highway  were  of  leas  value 
than  two  others  located  on  a  highway,  whereup- 
on it  was  agreed  that  the  coparceners  to  which 
the  rear  parcels  were  conveyed  should  have  a 
r^ht  of  way  over  the  two  front  parcels  to  the 
highway,  such  way  rested  in  implied  grant  as 
a  way  of  necessity,  though  it  was  not  mentioned 
in  the  partition  deeds,  and  was  not  a  mere 
parol  license. 

2.  Saxb— Tbanbfkb  of  TnxE— Eftsct. 

Where  a  way  of  necessity  resting  in  im- 
plied  grant  was  based  on  a  separate  vaiuable 
consideration  passing  to  the  grantors,  the  ease- 
ment passed  as  an  appurtenance  with  each 
successive  transfer  of  title  to  the  land. 

[E!d.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Easements,  S  65.] 

3.  Sake— PsEscBiFTion— Vested  Irterestb. 

Where  an  easement  of  a  right  of  way  was 
based  in  the  first  instance  on  a  valuable  con- 
sideration, and  had  been  acquiesced  in  by  all 
the  parties  and  their  grantees  for  the  statutory 

geriod  of  limitations,  such  right  thereby  ripened 
y  prescription  into  a  vested  interest  appur- 
tenant to  the  lands  for  the  t>enefit  of  which  it 
was  made. 

4.  Estoppel — Deeds. 

Where,  prior  to  the  conv^ance  of  certain 
land  fronting  on  a  roadway,  the  parties  measur- 
ed the  quantity  of  ground  contracted  to  lie  con- 
veyed from  the  side  of  the  roadway,  and  it  was 
understood  l>etween  them  that  no  part  of  the 
road  was  sold  or  conveyed  by  the  deed,  the 
grantor  was  not  estopped  from  denying  that  no 
part  of  the  roadway  was  so  conveyed  by  the 
fact  that  the  deed  so  descritied  the  land  as  to 
include  a  portion  of  the  road. 

Appeal  from  Hannibal  Court  of  Common 
Pleas;  David  H.  Eby,  Judge. 

Action  by  B.  A.  Graham  against  Andrew 
Olson  and  others.  From  a  Judgment  for 
plalntlfC,  defendants  appeal.    Reversed. 

In  the  year  1889,  Andrew  Olson,  Nathaniel 
Gilbert,  Jarvls  Gilbert,  and  Dora  Keith  being 
four  heirs  at  law  of  Braxton  Gilbert,  deceas- 
ed, partitlonedbyagreementSOacresof  his  es- 
tate which  lay  immediately  north  of  and  abut- 
ting the  public  road  known  as  the  "Centerville 
Road"  In  Marlon  county.  The  80  acres  in  ques- 
tion were  divided  Into  four  parts  of  20  acres 
each,  by  drawing  a  line  through  the  center  of 
the  80  acres  from  east  to  west  and  from 
north  to  soutb.  The  20  acres  of  Andrew  Ol- 
son and  tboM  of  Jarvla  Gilbert,  each  under 


the  partition,  fronted  upon  said  public  road; 
the  20  acres  of  Nathaniel  Gilbert  and  Dora 
Keith,  which  were  in  the  rear  of  those  front- 
ing upon  the  road,  bad  no  communication  by 
road^  ay  with  the  outside  world.  It  was  un- 
derstood and  agreed  among  the  parties  that 
the  two  tracts  fronting  on  the  road  were  of 
greater  value  than  those  in  the  rear,  because 
of  the  superior  advantages  of  the  foremost 
tracts  by  reason  of  the  public  road,  and  Dora 
Keith  and  Nathaniel  Gilbert  agreed  to  tbe 
partition  and  accepted  tbe  lands  lying  off  of 
the  road  upon  the  understanding  and  agree- 
ment with  tbe  other  heirs  that  they  should 
have  a  roadway  16  feet  in  width,  to  wit, 
8  feet  off  of  the  east  side  of  Jarvls  Gilbert's 
tract  and  8  feet  off  of  tbe  west  side  of  An- 
drew Olson's  tract,  running  from  the  south- 
east and  southwest  comers  of  said  rear  tracts 
along  the  dividing  land  line  of  the  foremost 
tracts  and  connecting  with  said  Centerville 
public  road.  This  agreement  was  in  paroL 
No  part  if  it  was  reduced  to  writing,  but  was 
well  understood  and  faithfully  kept  by  all  of 
the  parties.  In  consummation  of  said  parti- 
tion agreement,  deeds  were  executed  among 
the  several  parties  conveying  the  land  as 
agreed,  but  no  deed  or  other  writing  of  any 
kind  was  executed  conveying  the  road  in  ques- 
tion to  Nathaniel  Gilbert  and  Dora  Keith. 
Both  Jarvls  Gilbert  and  Andrew  Olson  erect- 
ed their  fences  8  feet  back  from  said  land 
line,  leaving  said  16  feet  roadway  in  accord- 
ance with  the  agreement  and  there  maintain- 
ed the  same.  The  two  heirs,  Dora  Keith  and 
Nathaniel  Gilbert,  proprietors  for  whose 
benefit  the  roadway  was  fenced  out,  immedi- 
ately took  possession  of  the  same  as  a  road- 
way and  continued  to  use  and  claim  the  same 
ever  after.  All  of  the  parties  treated  tbe 
roadway  as  belonging  to  tbe  last  named  and 
the  two  who  bad  thus  set  their  fences  back  in 
accordance  with  tbelr  agreement,  testified  as 
follows  concerning  the  matter.  Andrew  Ol- 
son said:  "We  all  made  an  agreement  that 
Jarvls  and  I  should  give  8  feet  apiece,  so  that 
tbe  people  who  lived  down  below  could  come 
out,  and  we  gave  It  It  was  never  sold. 
These  8  feet  on  each  side  of  tbe  line  was 
given  to  make  a  roadway  because  we  consid- 
ered that  tbe  land  on  tbe  road  was  worth 
more.  I  have  a  fence  on  my  side  of  the  road- 
way. This  frace  is  8  feet  from  the  center 
of  tbe  line.  There  Is  8  feet  on  tbe  out- 
side of  my  fence  that  I  gave  for  tbe  road.** 
Jarvls  Gilbert  said:  "We  agreed  that  if  they 
would  take  the  two  ba<ft  20's  that  they 
should  have  a  road  16  feet  wide  through  mine 
and  Olson's  tracts.  This  road  we  agreed  be- 
tween all  of  us  should  be  taken  8  feet  off  the 
east  line  of  my  tract  and  8  feet  off  the  west 
line  of  Olson's  tract,  running  through  the 
whole  length  of  our  land.  We  had  the  land 
surveyed  and  the  surveyor  set  the  corners 
of  tbe  land  and  also  tbe  comers  of  the  IC 
foot  road,  and  set  stakes  to  mark  where  the 
comers  were,  both  on  mine  and  Olson's  land. 
Olson  afterwards  fenced  his  tract  of  land  and 
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tbe  fduce  waa  placed  m  as  to  leave  oat  of  bis 
land  tbe  8  feet  I  bare  mentioned.  I  sold  my 
20  acres  to  Albert  Lefever  and  wben  be 
booght  be  fally  understood  about  tbis  road, 
and  be  bongbt  wltb  tbe  understanding  tbat 
tbe  parties  nortb  of  ns  bad  tbe  rigbt  to  tbis 
8  feet  off  of  my  line.  Tbis  agreement  was 
kept  up  by  me  and  Albert  Lefever  since  1889." 
Afterwards,  in  1890,  Andrew  Olson  conveyed 
to  Stephen  Gilbert  by  warranty  deed,  on« 
square  acre  in  tbe  southwest  comer  of  bis 
tract,  adjacent  to  tbe  line  along  said  roadway. 
No  mention  or  reservation  is  made  in  said 
deed  regarding  the  road,  but  concerning  tbis 
tract,  tbe  uncontroverted  testimony  of  Ol- 
son, tbe  grantor,  Is:  "When  I  sold  the  one 
acre  to  Steve  Gilbert  we  had  made  up  tbe 
road  and  we  agreed  that  be  should  take  bis 
one  acre  back  from  the  road  t>ecan8e  he  knew 
I  had  given  It  away  and  he  did  not  claim  it 
I  had  ^ven  tbe  eight  feet  and  I  could  not 
sell  It  and  I  never  sold  It  The  roadway  is 
still  in  use."  On  cross-examination  he  said: 
"I  bad  given  the  eight  feet  away  and  I  conld 
not  sell  it  and  he  agreed  to  it  He  took  his 
acre  from  tbe  road;  we  measured  from  there. 
I  did  not  sell  bim  abutting  right  up  to  tbe 
20  acres  be  had."  Albert  Lefever  afterwards 
acquired  this  1-acre  tract  by  a  competent  con- 
veyance and  also  tbe  20  acres  owned  by  Jar- 
vis  Gilbert  with  the  fall  understanding  of  all 
tbe  facts  connected  wltb  said  roadway  and 
conducted  himself  in  full  accord  with  sncb 
understanding,  making  no  claim  adverse  to 
tbe  parties  who  claimed  the  road.  On  No- 
vember 1, 1901,  plaintiff  Grabam.  succeeded  by 
a  general  warranty  deed  from  Albert  Lefever 
to  tbe  rigfats  of  Lefever  In  tbe  20-acre  tract 
ftmnerly  owned  by  Jarvis  Gilbert,  and  tbe  one 
acre  tract  In  September,  1903,  plaintiff,  claim- 
ing to  own  same  by  virtue  of  said  conveyance, 
inclosed  tbat  portion  of  tbe  roadway  passing 
over  tbe  land  line  between  tbe  one  acre  and 
tbe  20-acre  tracts  owned  by  bim.  Defend- 
ants, onder  tbeir  claim  to  tbe  roadway,  re- 
moved the  fence  so  erected  across  said  road 
by  tbe  plaintiff,  whereupon  this  suit  was  in- 
stituted before  a  justice  of  the  peace  In  tres- 
pass for  damages  for  tbe  wrongful  tearing 
down  of  said  fence.  It  found  Its  way  into 
tbe  court  of  common  pleas,  where,  apon  a 
trial  before  the  judge  without  a  jury,  the 
court  found  the  issues  for  the  plaintiff  and  as- 
sessed bis  damages  at  $S,  doubled  tbe  same 
and  allowed  him  $5  statutory  penalty  under 
the  provisions  of  section  4573,  Rev.  St.  1899. 
Tbe  case  comes  here  by  appeal. 

A.  B.  Smith,  for  appellants.  J.  J.  Hen- 
derson, for  respondent. 

NORTONI,  J.  (after  stating  the  facts).  1. 
In  giving  judgment  for  tbe  respondent,  tbe 
learned  trial  judge  no  doubt  proceeded  upon 
the  theory  tliat  the  appellants'  right  to  the 
roadway  was  a  mere  parol  license  only,  and 
therefore  revocable  at  tbe  will  of  tbe  licensor 
(PItzman  v.  Boyce,  111  Mo.  887,  19  S.  W. 
1104,  38  Am.  St  Rep.  088),  that  the  action 


of  respondent  in  Inclosing  tbe  load  after 
notice  to  appellants  that  he  Intended  so  to  do, 
was  a  revocation  of  the  license  and  that 
therefore  tbe  appellants  were  trespassers  in 
tbe  act  of  removing  tbe  fence.  We  cannot  con- 
cur in  this  view  of  the  case.  The  uncontra- 
dicted showing  In  the  record  before  us  is  to 
the  effect  that  the  road  in  question  found 
its  origin  in  necessity.  It  was  in  the  first 
instance,  and  continued  to  be,  a  way  of  neces- 
sity. When  the  80  acres  formerly  owned  by 
the  ancestor  were  partitioned,  as  no  road 
touched  the  rear  tracts,  by  agreement  this 
way  was  established.  Under  such  circum- 
stances, the  law  would  give  the  parties  suc- 
ceeding to  the  lands  without  outside  com- 
munication, such  road  as  a  way  of  necessity, 
even  though  it  were  not  expressly  granted  in 
the  deed,  and  this  would  proceed  upon  tbe 
theory  of  an  Implied  grant  The  general 
rule  on  the  subject  Is  stated  by  Mr.  Bishop  In 
bis  treatise  on  Noncontract  Law  (section  872) 
as  follows:  "If  one  conveys  to  another,  out 
of  a  parcel  of  land,  a  part  lying  neither  on 
tbe  highway  nor  on  the  grantee's  other  land, 
it  win  be  useless  to  the  new  owner  unless 
he  can  have  access  to  it;  hence,  by  presump- 
tion of  law,  the  deed  carries  with  it  to  tbe 
grantee  a  right  of  way  over  tbe  unconveyed 
part"  In  Ballard,  Real  Estate  Statutes,  S 
871,  It  is  thus  defined:  "Most  common  of 
ways  implied  are  ways  from  necessity,  as 
where  one  sells  another  land  so  surrounded 
by  other  land  as  to  be  Inaccessible  except  by 
passing  over  sncb  grantor's  land,  the  law  im- 
plies a  grant  of  way  over  such  land."  To 
tbe  same  effect  we  cite  Washburn  on  Ease- 
ments (4th  Ed.)  2B8;  Goddard  on  B<asementB, 
269;  Anderson  v.  Buchanan,  8  Ind.  132; 
Stewart  v.  Hartman,  46  Ind.  831;  Steel  v. 
Grlgsby,  79  Ind.  184;  Logan  v.  Stogsdale,  123 
Ind.  372,  24  N.  B.  186,  8  L.  R.  A.  58.  "A 
way  of  necessity  can  only  be  raised  out  of 
land  granted  or  reserved  by  tbe  grantor,  but 
not  out  of  tbe  land  of  a  stranger.  For  if 
one  owns  land  to  which  he  lias  no  access,  ex- 
cept over  the  lands  of  a  stranger,  be  has 
not  thereby  any  rigbt  to  go  across  these  for 
tbe  purpose  of  reaching  his  own."  2  Wash- 
bum  on  Real  Property  (3d  Ed.)  282;  Stewart 
V.  Hartman,  46  Ind.  341. 

This  well-known  principle  of  law,  because 
of  Its  Inherent  justness,  has  special  applica- 
tion In  est&tes  by  partition  and  the  way  of 
necessity  Is  Implied  in  a  partition  between 
co-tenants  wben  the  circumstances  are  such 
that  the  way  of  necessity  would  be  Implied 
in  ordinary  conveyances.  Tbe  principle  rec- 
ognized is  that  the  way  of  necessity  lies 
in  grant  and  that  tbe  deed  of  tbe  grantor 
under  tbe  circumstances  mentioned,  creates  a 
way  wben  It  Is  a  way  of  necessity  as  much' 
as  It  does  when  It  Is  created  by  express  grant 
Jones  on  Easements,  800;  Ellis  v.  Bassett, 
128  Ind.  118,  27  N.  E.  344,  25  Am.  St  Rep. 
421;  Palmer  v.  Palmer,  160  N.  T.  139,  44 
N.  E.  966,  65  Am.  St  Rep.  653;  Blum  v. 
Weston,  102  Cal.  862,  86  Pac.  778,  41  Am. 
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St  Rep.  188.  Upon  principle,  the  same  rule 
obtains  In  proceedings  for  partition  under  the 
statute,  inasmucli  as  there  is  no  difference  In 
effect  between  an  allotment  by  order  of  the 
court  In  Buch  proceedings  and  an  allotment 
by  deed  from  all  of  the  other  tenants  in 
common.  Blum  v.  Weston,  102  Cal.  362,  36 
Pac.  778,  41  Am.  St  Rep.  188.  It  Is  said, 
however,  that  the  right  of  way  of  necessity 
over  lands  of  the  grantor  'in  favor  of  the 
grantee  and  those  subsequently  claiming  un- 
der blm.  Is  not  a  perpetual  right  of  way, 
but  continues  only  so  long  as  the  necessity 
exists.  Palmer  v.  Palmer,  150  N.  Y.  188, 
44  N.  B.  966,  55  Am.  St  Rep.  653;  New  York 
Life  Ins.  &  Trust  Ck).  v.  Mllnor,  1  Barb.  Oh. 
353.  Be  this  as  it  may,  there  is  a  separate 
valuable  consideration  as  well  as  the  con- 
sideration of  necessity,  from  which,  in  this 
case,  the  impllea  grant  arises  and  which  en- 
tered Into  the  creation  of  this  way.  in  the 
case  at  bar,  the  parties  recognized  the  neces- 
sities and  took  them  Into  account  along  with 
other  matters  in  the  partition.  The  uncon- 
tradicted evidence  is  that  the  tracts  fronting 
on  the  highway  were  regarded  as  more 
valuable  and  that  the  rear  tracts  were  of 
less  value  because  of  there  being  no  road 
thereto  and  for  this,  a  valuable  consideration 
In  addition  to  the  necessities  of  the  case,  and 
the  consideration  for  the  deed  out  of  which 
the  implied  grant  arose,  a  way  was  pro- 
vided by  agreement,  surveyed,  staked  out 
and  fenced  as  a  right  appurtenant  to  the  land 
thus  to  be  benefited.  And  although  the  right 
of  way  was  not  expressly  granted  by  the 
deed  It  was  an  Implied  grant  which  rested, 
then  and  now,  upon  two  sufficient  principles 
to  validate  it  in  law  as  an  effectual  right  or 
easement  appurtenant  to  the  lands  which 
arose  from,  first  the  necessities  of  the  case; 
second,  a  separate  valuable  consideration 
passing  between  the  parties  which  entered 
into  the  partition  at  the  time.  It  is  not' 
essential  In  this  case  to  proceed  upon  the 
theory  of  a  prescriptive  right  arising  by 
virtue  of  a  lost  grant,  as  is  usually  con- 
templated under  the  old  law  of  prescription. 
Power  V.  Dean,  112  Mo.  App.  288,  86  S.  W. 
1100.  For  here  we  have  a  way  of  necessity 
and  the  implied  grant  in  furtherance  thereof, 
and  aside  from  this,  an  uncontrovertible 
grant  in  parol  for  a  valuable  consideration 
expressed  by  the  manifest  Intention  of  the 
parties  themselves  In  the  laying  out  and 
fencing  of  the  road  by  the  grantors,  and 
the  entering  Into  possession  thereof  by  the 
grantees.  The  easement  thus  created  attach- 
ed to  those  parcels  of  the  land  for  which  it 
was  created  as  an  appurtenance  and  passed 
with  each  successive  transfer  of  title  to  the 
successive  owner.  Blum  v.  Weston,  102  Cal. 
3C2,  36  Pac.  778,  41  Am.  St  Rep.  188;  Taylor 
V.  Waruaky,  55  CaL  350.  Mr.  Jones  in  his 
work  ou  iSasementa  (section  260)  says:  "A 
right  of  way  by  prescription  may  be  estab- 
lished in  either  of  two  ways:  first,  by  use 
with  knowledge  on  the  part  of  the  owner. 


whose  land  is  used,  that  the  person  using 
his  land  claims  the  right  to  use  it;  second, 
by  a  use  so  opeh  and  notorious  that  knowl- 
edge of  a  claim  of  right  will  be  presumed." 
We  have  here  a  constant  user  of  this  way 
by  the  parties  under  the  claim  of  right  to  ' 
use  the  same  during  all  the  years  from  1889. 
Indeed,  it  is  true  that  the  use  was  permis- 
sive in  one  sense,  that  is,  it  was  permlsslTe 
in  the  sense  that  the  parties  owning  the  ad- 
jacent lands  did  not  object  to  it  any  more 
than  they  would  had  they  actually  made  a 
deed  conveying  the  road,  for,  as  appears  from 
their  testimony,  they  did  not  claim  to  own 
the  way  and  therefore  had  no  right  to  ob- 
ject to  Its  use  by  those  for  whose  conven- 
ience It  was  established.  Indeed,  the  per- 
missive use  in  this  case  was  the  same  as 
would  have  been  if  a  deed  to  the  road  had 
been  made  by  the  grantors  for  they  under- 
stood that  they  did  not  own  the  way,  that 
the  ownership  thereof  was  vested  in  the  par- 
ties under  the  agreement,  and  that  they,  the 
grantors,  had  no  right  to  object  It  was  not 
permissi  In  the  sense  of  licensor  or  licensee. 
This  right  having  been  thus  enjoyed  by  the  ap- 
pellants under  the  circumstances  detailed,  for 
more  than  10  years,  the  statutory  period  of 
limitation,  the  prescriptive  right  in  addition 
to  those  heretofore  considered  is  clearly  es- 
tablished and  such  right  is  a  vested  right 
and  not  a  mere  license.  Power  v.  Dean. 
112  Mo.  App.  288-297,  86  S.  W.  1100;  Anten- 
rietb  V.  R.  R.  C!o.,  36  Mo.  App.  254-260.  And 
the  easement  having  been  In  the  first  Instance 
based  upon  a  valuable  consideration,  aside 
from  the  way  of  necessity  and  having  thus 
ripened  by  prescription,  it  is  a  vested  inter- 
est appurtenant  to  the  lands  and  appellants 
were  not  trespassers  in  removing  the  fence 
erected  across  the  sama 

2.  The  point  is  made  that  respondent 
Olson,  by  having  conv^ed  the  <«e  acre 
mentioned  to  Stephen  Oilbert  which  acre  ac- 
cording to  description  in  the  deed  abutted  on 
the  land  line  and  would  have  Included  a 
portion  of  the  right  of  way,  and  inasmuch  as 
no  reservation  was  made  thereof  in  said 
deed,  is  thereby  estopped  in  this  case.  It  is 
only  necessary  to  say  in  this  connection  that 
the  uncontradicted  testimony  is  that  when 
the  conveyance  was  made,  the  parties  meas- 
ured the  acre  of  ground  from  the  aide  of 
the  roadway  and  that  it  was  understood  no 
part  of  the  road  was  sold  or  conveyed  by 
that  deed;  tliat  both  Stephen  Gilbert  and 
Lefever,  a  subsequent  grantee  of  a  portion 
of  the  lands,  understood  all  about  the  road- 
way, made  no  claim  to  it  at  no  time  fenced 
it  or  asserted  ownership  over  it  permitted 
it  to  remain  entirely  in  the  possession  ana 
use  of  those  for  whom  it  was  established, 
and  treated  it  as  an  existing  and  vested 
right  in  the  appellants. 

The  Judgment  will  be  reversed.  It  is  so 
ordered. 

BLAND,  P.  J.,  and  OOODE;  J.,  concur. 
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RENDLEN  et  aL   T.   EDWARDS  et   *L 

(St.  Iiouia  Coart  of  Appeals.   Missouri.    Jan.  80, 
190&    Rehearins  Dcsnied  Feb.  IS,  1006.) 

1.  ESOBOWS— REQtnsiTss. 

Where  certain  deeds  were  not  placed  in  the 
poBsession  of  a  depos'tory  to  be  held  by  him  un- 
til the  performance  of  some  condition,  they  were 
not  held  in  escrow. 

[Ed.  Note. — For  cases  in  point,  see  7ol.  19, 
Cent.  Dig.  Escrows,  i  1.] 

2.  Dkbob— Dblitbbt— Gbantob  as  Aoknt. 

A  srantor  in  a  deed  cannot  deliver  the 
same  to  himself  as  agent  of  the  grantee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  H  110,  120.] 

8.  Same— Delivebt— Evidence. 

Evidence  held  to  establish  that  certain 
deeds  to  an  heir's  share  of  his  ancestor's  prop- 
erty, by  which  it  was  attempted  to  convey  such 
share  to  the  heir's  wife,  were  not  delivered  until 
after  the  ancestor's  death. 

Appeal  from  Hannibal  Court  of  Common 
Pleas ;  David  H.  Eby,  Judge. 

Action  by  William  C.  Rendlen  and  others 
against  Willie  Edwards  and  others.  A  de- 
cree was  rendered  In  favor  of  plaintiffs,'  and 
from  an  order  grantlnj;  defendants'  motion 
for  a  new  trial,  plalntifTs  appeal.    Reversed. 

A.  R.  Smith  and  C.  E.  Rendlen,  for  appel- 
lants. F.  L.  Schofleld  and  Scbofleld  &  Plow- 
man, for  respondents. 

BLAND,  P.  J.  Plaintiffs,  William  C.  Rend- 
len, Albert  El.  Rendlen,  Theodore  G.  Rendlen, 
Lydia  M.  Schanbacher,  L.  Aurora  and  Lillian 
T.  Glenn,  and  John  A.  Scbnizlein,  are  the  belrs 
at  law  of  Catharine  Rendlen,  who  died  on  Jan- 
uary 2,  1902,  seized  in  fee  of  a  part  of  lot  4, 
block  13,  In  the  city  of  Hannibal,  state  of  Mis- 
souri, worth  about  $3,600  and  described  as 
follows:  Beginning  at  the  southeast  comer 
of  said  lot  four,  thence  north  on  west  line  of 
Main  street,  16«/it  feet;  tbence  westerly 
parallel  with  the  south  line  of  said  lot  4, 
42  feet;  thence  sontberly  parallel  with  tbe 
west  line  of  Main  street,  16«/is  feet  to  tbe 
south  line  of  said  lot  4;  tbence  easterly  on 
the  Bonth  line  of  said  lot  4,  42  feet  to  the 
place  of  beginning.  As  to  this  parcel  of  real 
estate,  Catharine  Rendlen  died  intestate. 
Plaintiff  Alice  Rendlen  is  the  wife  of 
Theodore  G.  Rendlen,  who  Is  the  son  of 
Catharine  Rendlen,  and  inherited  an  un- 
divided one-flfth  interest  In  tbe  above-de- 
scribed real  estate.  On  July  26,  1900,  Theo- 
dore Rendlen  and  his  wife  executed  and  ac- 
knowledged a  deed  conveying  the  Interest  of 
Theodore  Rendlen  in  the  above-described  real 
estate  to  Albert  R.  Smith,  which  deed  con- 
tained general  covenants  of  warranty.  On 
tbe  following  day  Smith  executed  and  ac- 
knowledged a  quitclaim  deed,  conveying  the 
same  parcel  of  land  to  Alice  Rendlen.  Nei- 
ther of  these  deeds  were  flird  for  record  until 
about  two  weeks  after  tbe  death  of  Catherine 
Rendlen.  Alice  Rendlen  testified  that  they 
were  not  delivered  to  her  until  after  they 
trere  recorded.    At  tbe  September  term,  1002, 


of  the  Hannibal  court  of  common  pleas,  de- 
fendant Willie  Edwards  obtained  a  Judg- 
ment against  John  Herl  and  Theodore  Rend- 
len for  the  sum  of  (1,444.75.  On  April  2, 
1904,  an  execution  was  issued  on  this  Judg- 
ment and  delivered  to  defendant  Bowen,  sher- 
iff of  Marlon  county,  who  seized  and  levied 
upon  all  tbe  right,  title,  and  interest  of  Theo- 
dore Rendlen  in  and  to  the  aforesaid  real 
estate  and  duly  advertised  the  same  for  sale 
under  the  execution.  To  prevoit  the  sale, 
plaintiffs  procured  a  temporary  injimction, 
from  the  Hannibal  court  of  common  pleas, 
which,  on  final  hearing  was  made  perpetuaL 
On  a  motion  for  new  trial,  the  court  set  aside 
its  findings  and  Judgment,  and  granted  de- 
fendants a  new  trial,  from  which  order 
plaintiffs  duly  appealed. 

It  is  admitted  that  John  Herl  has  no  Inter- 
est in  the  laud  levied  upon,  and  It  is  con- 
ceded by  both  parties  that  if  tbe  deed  from 
Theodore  Rendlen  and  wife  to  Smith,  and 
tbe  deed  from  Smith  to  Alice  Rendlen  were 
delivered  to  her  prior  to  the  death  of  Cath- 
arine Rendlen,  then  the  said  Alice  took  noth- 
ing by  said  deeds ;  on  the  other  hand,  it  Is  con- 
ceded that  If  these  deeds  were  not  delivered 
to  her  until  after  the  death  of  Catharine 
Rendlen,  she  took  a  good  title,  having  paid  a 
good  and  valid  consideration  for  the  land 
with  money  procured  from  her  mother,  and 
the  injunction  should  be  made  perpetual. 
Therefore,  the  case  is  to  be  decided  on  the 
facts,  and  requires  an  examination  of  the  evi- 
dence In  respect  to  what  was  done  and  said 
by  the  parties  to  the  deeds.  It  appears  that 
Smith  is  an  attorney  at  law,  and  was  attor- 
ney for  Theodore  Rendlen  and  wife  at  tbe 
time  the  deeds  were  executed.  He  did  not 
purchase  the  land,  paid  nothing  whatever  for 
it,  but  was  used  as  a  mere  conduit  to  pass 
tbe  title  from  Theodore  Rendlen  to  bis  wife, 
Alice.  Smith  testified  that  tbe  deed  from 
Rendlen  and  wife  to  himself  was  made  out 
and  executed  In  bis  office;  that  be  banded 
tbe  deed  to  Mrs.  Rendlen,  and  she  read  it, 
and  after  it  was  acknowledged  it  was  left 
in  his  office;  that  on  the  following  day,  at 
his  office,  be  made  a  quitclaim  deed  from 
himself  to  Mrs.  Rendlen;  that  she  was  not 
present  when  he  made  this  deed,  and  did  not 
know  that  it  was  executed ;  that  be  kept  both 
deeds  in  a  private  box  in  the  safe  In  his  office 
until  be  was  notified  by  Theodore  Rendlen  of 
the  death  of  his  mother,  when  he  bad  both 
deeds  recorded  and  sent  back  to  him  and  that 
be  then  sent  them  to  Mrs.  Alice  Rendlen.  Wit- 
ness also  testified  that  at  the  time  the  deeds 
were  made,  it  was  not  intended  that  they 
should  be  delivered ;  that  the  understanding 
was  that  he  was  to  hold  the  deeds  for  Theo- 
dore Rendlen  until  after  the  death  of  his 
mother,  and  this  was  done,  and  that  tbe  ac- 
tual delivery  of  the  deeds  was  made  about 
two  weeks  after  tbe  death  of  Catharine 
Rendlen;  that  he  was  simply  acting  "as  aid 
to  the  title";  that  the  condition  of  the  tranv 
action  was  gone  over  in  a  legal  way,  and  it 
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was  fonnd  that  a  delivery  of  the  quitclaim 
deed  before  tbe  death  of  Catharine  Rendlen 
would  not  pass  the  title  to  Alice  Rendlen, 
and  that  be  so  advised  Theodore  Roidlen 
and  wife ;  that  neither  of  the  deeds  were  de- 
livered to  him,  but  were  simply  left  in  his  pos- 
session, and  kept  by  him  until  after  Mrs. 
Catharine  Rendlen's  death;  that  the  reason 
why  Theodore  Rendlen  and  wife  adopted  the 
procedure  of  making  a  deed  to  him,  and 
from  him  back  to  Mrs.  Rendlen,  was,  as 
he  understood  it,  that  Theodore  owed  bis 
brother  and  sister  a  thousand  dollars,  and 
had  no  money;  that  bis  wife  borrowed 
the  money  from  her  mother,  and  let  ber 
husband  have  it  and  he  gave  her  the  only 
thing  he  had  to  secure  her  In  case  of  his 
death. 

Alice  Rendlen  testified  that  ber  husband 
owed  bis  brother  and  sister  a  thousand  dol- 
lars, which  he  was  anxious  to  pay,  but  he  had 
no  money,  and  she  got  the  thousand  dollars 
from  ber  mother;  that  the  only  property  her 
husband  had  for  security  was  his  Interest  In 
his  mother's  lot,  and  she  bought  his  expect- 
ancy in  It;  that  she  did  not  know  of  his  ow- 
ing any  other  debts  and  thought  the  thou- 
sand dollars  was  all  be  owed;  that  the  deeds 
were  not  delivered  to  ber  until  about  two 
weeks  after  Catharine  Rendlen's  death.  On 
cross-examination,  witness  testified  as  fol- 
lows: "I  was  present  when  the  deeds  were 
made  out,  and  I  signed  them.  I  guesa  I  was 
present  when  the  second  deed  was  made  out 
I  don't  remember  whether  they  were  both 
made  out  together.  I  don't  believe  they  were. 
I  knew  about  the  second  deed.  I  must  have 
been  present  when  It  was  made  out  I  gave  it 
to  Mr.  Smith  to  take  care  of  for  me.  He  took 
care  of  the  deeds  for  us."  She  also  testified 
that  she  knew  her  husband  did  not  own  tbe 
whole  of  the  property,  but  had  only  a  one- 
fifth  Interest  in  it  Tbe  evidence  is  clear  that 
tbe  deeds  were  not  put  in  Smith's  possession 
to  be  held  until  tbe  performance  of  some  con- 
dition, therefore,  they  were  not  held  In  escrow 
by  him.  Whelan  v.  Tobener,  71  Mo.  App.  370; 
4  Kent  8  454.  Were  they  delivered  to  Alice 
Rendlen?  Delivery,  In  legal  phraseology,  as 
said  In  Black  v.  Shreve,  13  N.  J.  Eq.  455,  means 
"the  final  absolute  transfer  to  the  grantee  of 
a  complete  legal  Instrument  sealed  by  tbe 
grantor,  covenantor,  or  obligor."  In  Van- 
stone  V.  Goodwin,  42  Mo.  App.  39,  it  was  held: 
"The  infallible  test  of  delivery  is  the  fact  that 
tbe  grantor  has  divested  himself  of  all  domin- 
ion over  the  conveyance,  and,  when  the  depos- 
itary, though  the  agent  of  the  grantee,  holds 
the  instrument  subject  to  recall  of  tbe  gran- 
tor, there  is  no  such  delivery  as  to  render  it 
efficacious  as  a  conveyance."  The  same  rul- 
ing IB  made  In  Hnlser  t.  Beck,  65  Mo.  App. 
666.  See,  also,  Tyler  r.  Hall,  106  Mo.,  loc. 
cit  321,  322,  17  S.  W.  819,  27  Am.  St  Rep. 
337.    In  Hammerslough  v.  Cheatham,  84  Mo. 


18,  it  Is  said:  "To  Gonstitnte  a  delivery  of 
a  deed  by  placing  it  in  the  hands  of  a  third 
person,  it  must  be  done  with  the  intent  on  tbe 
part  of  the  grantor  that  It  shall  take  effect 
as  his  deed  in  favor  of  tbe  grantee." 

Whether  or  not  there  was  a  delivery  of  tbe 
deeds  to  Mrs.  Alice  Rendlen  depends,  we 
think,  upon  the  Intention  of  the  parties.  Ac- 
cording to  Smith's  evidence,  the  quitclaim 
deed  was  made  without  tbe  knowledge  of 
Mrs.  Alice  Rendlen  and  never  left  bis  posses- 
sion until  after  the  death  of  Catharine  Rend- 
len. He,  being  the  grantor  In  tbe  deed,  could 
not  deliver  It  to  himself  as  the  agent  of  the 
grantee.  It  Is  true  that  Alice  Rendlen  tes- 
tified that  the  Smith  deed  was  handed  to  ber, 
that  it  was  in  her  bands,  that  it  was  In  ber 
care  before  she  left  Smith's  office,  and  that 
she  left  It  with  Smith  to  keep.  She  did  not 
testify  to  making  more  than  one  visit  to 
Smith's  office.  She  was  there,  as  both  she 
and  Smith  testified,  on  tbe  occasion  of  the 
execution  and  acknowledgment  of  the  deed  to 
Smith  and  read  this  deed  before  she  signed  it 
The  deed  from  Smith,  as  shown  by  tbe  deed 
itself,  and  Smith's  testimony,  was  made  at 
his  office  on  the  following  day,  and  there  1> 
nothing  to  show  that  Mrs.  Alice  Rendlen  was 
present  at  that  time,  and  we  think  it  is  quite 
probable  that  her  mind  was  confused  in  re- 
spect to  the  deed  she  did  read,  sign,  and  ac- 
knowledge, and  that  when  she  said  she  was 
present  and  read  the  deed  she  had  in  mind  the 
deed  made  by  ber  husband  and  herself  to 
Smith.  At  any  rate,  it  is  more  probable  that 
Smith's  memory  is  clearer  and  more  accurate 
in  regacd  to  the  details  tn  respect  to  the  ex- 
ecution of  the  two  deeds  than  is  that  of  MrsL 
Rendlen,  and  we  think  his  version  of  tbe 
matter  should  be,  acc^ted  as  correct  But 
in  whatever  light  tbe  testimony  is  viewed, 
we  think  there  is  no  doubt  that  it  was  under- 
stood by  the  parties  at  the  time  the  deeds  were 
executed  that  the  quitclaim  deed  would  not  be 
effectual  to  pass  title  to  Mrs.  Alice  Rendlen, 
if  delivered  before  tbe  death  of  Mrs.  Catha- 
rine Rendlen,  and  it  was  thought  advisable 
that  some  security  should  be  given  her  for  the 
money  she  was  lending  her  husband,  and  as 
a  matter  of  precaution  the  deeds  were  execut- 
ed, not  to  be  delivered  at  the  time,  but  to  re- 
main in  the  possession  of  Smith  until  such 
time  as  a  delivery  would  efTect  a  transfer  of 
tbe  title  to  the  property  to  Alice  Rendlen. 
Tbey  were  not  delivered.  In  fact  motll  such 
time  had  arrived,  and  we  think  tbe  Judgment 
of  the  trial  court  making  tbe  injimctlon  i»er- 
petual  was  the  proper  one  to  be  rmdered 
under  the  evidence. 

Tbe  order  granting  a  new  trial  Is  rerersed 
and  the  cause  remanded,  with  directions  to  tbe 
trial  court  to  overrule  the  motion  fOr  new 
trial,  and  enter  Judgment  making  the  tempo- 
rary order  of  Injunction  perpetnaL  All  con- 
cur. 
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BCOKBaBO  T.  WASHBDRN^OBOSBT  OO. 

<8t.  lionis  Oonrt  of  Api>eal8.   Missoari.   Jan.  80, 
ISOe.    Rehearinc  Denied  Feb.  18,  1906.) 

1.  SAI.E8— Quotation  o»  Fsio— Otrb. 

Plaintiff  wrote  defendant  ctmceming  the 
price  of  flour  and  defendant  replied  quoting  cer- 
tain floor  at  "$5.10  jate  or  |6.00  bulkT^  and 
stated  that  aach  quotation  waa  for  immediate 
wire  acceptance.  Htid,  that  such  letter  was 
more  than  a  mere  quotation  of  price,  and 
amounted  to  an  offer  to  fill  plaintifTa  order  at 
the  price  quoted. 

2.  SaKK— MISTAKS. 

Where  a  letter  quoted  flour  for  Immediate 
acceptance  "$5.10  Jute  or  $6.00  bulk,"  such 
quotation  disclosed  a  mistake  on  its  face  as  to 
flour  in  sacks,  so  that  plaintiff,  an  experienced 
flour  buyer  coold  not  create  a  binding  contract 
of  sale  by  aoceptinc  the  offer  for  delivery  of 
flour  in  Jute  sacks. 

Appeal  from  Lonlsiaiut  Ooort  of  Common 
Pleas;   David  H.  Bby,  Judge. 

Action  by  William  Buckberg  against  the 
Washburn-Crosby  Company.  A  verdict  was 
directed  in  favor  of  defendant  and  from  an 
order  granting  a  new  trial,  defendant  ap- 
peals.   Reversed. 

In  1S04,  plaintiff  was  engaged  in  the  bakery 
and  restaurant  business,  in  the  city  of  Louisi- 
ana, Mo.,  and  the  defendant  was  engaged  in 
the  manufacture  of  flour,  in  Minneapolis, 
Minn.  On  September  21,  1901,  plaintift 
wrote  defendant,  making  the  following  in- 
quiry: "Can  you  tell  me  if  flour  is  going  to 
get  any  cheaper,  or  still  going  to  soar  sky- 
ward? Please  let  me  know."  Defendant 
answered  this  inquiry  by  the  following  letter: 
"Minneapolis,  Minn.,  Sept  24,  1904.  Mr. 
William  Buckberg, Louisiana,  Mo. — Dear  Sir: 
Replying  to  your  inquiry  of  the  twenty-first 
would  state,  that  we  have  absolutely  no  way 
of  telling  whether  fiour  is  going  to  advance 
or  not  However,  Judging  from  the  small 
amount  of  wheat  that  was  raised  In 
this  country  this  year,  and  the  large 
amount  of  that  that  is  not  fit  for  mil- 
ling  purposes,  we  should  think  that  higher 
prices  for  flour  would  prevail  In  the 
future.  Vae  Instance,  on  to-day's  market 
Gold  Medal  delivered  Missouri  points,  is 
worth  $5.10  Jute  or  $6  bulk.  Wish  we  could 
give  you  more  deflnlte  Information  but  that 
Is  simply  impossible  and  the  quotation  made 
above  is  for  immediate  wire  acceptance. 
Yours  truly,  Washburn-Crosby  Co."  On  the 
day  plaintiff  received  the  above  letter  he 
wired  defendant  as  follows:  "9/26,  1904. 
To  Washburn-Crosby  Co.,  Minneapolis,  Minn.: 
Send  hundred  fifty  barrels  Gold  Medal  Jute 
at  your  quotation  of  Sept  twenty-fourth. 
Wm.  BuAberg."  On  receipt  of  this  telegram, 
defendant  shipped  to  itself,  a  car  load  (150 
barrels)  of  Gold  Medal  flour.  In  Jute  sacks, 
and  sent  a  copy  of  the  invoice  to  plaintiff.  To 
the  original  invoice  and  bill  of  lading,  de- 
fendant attached  a  draft  drawn  on  plaintiff 
and  mailed  it  to  the  Mercantile  Bank  at 
Louisiana.  The  flour  was  billed  at  $6.10 
per  barrel  and  the  draft  was  drawn  accord- 
tbKly.    After  the   arrival   of   the   flour   at 


LoalBlana  and  after  the  draft  was  presented 
by  the  bank  to  plaintiff,  be  wired  defendant 
as  follows:  "Oct.  4th,  1904.  To  Washburn- 
Crosby  Co.,  Minneapolis,  Minn.:  Flour  arriv- 
ed. You  quoted  me  Gold  Medal  at  five  ten. 
Why  have  you  charged  me  six  ten.  Wire  an- 
swer. Wm.  Buckberg."  In  response  to  this 
telegram  defendant  wired  plaintiff  as  follows: 
"10/4,  1904.  Dated  Minneapolis,  Minn.,  4. 
To  Wm.  Buckberg,  La.,  Mo.:  Five  ten  error 
see  our  letter  twenty-sixth,  six  ten  best  can 
do  writing.  Washbum-Croeby."  And  follow- 
ed the  telegram  with  the  letter  quoted  be- 
low: "Minneapolis,  Minn.,  Oct.  5, 1904.  Wm. 
Buckberg,  Esq.,  Louisiana,  'Mo. — Dear  Sir: 
Replying  to  your  wire  of  the  fourth  we  have 
wired  you  that  price  of  $5.10  Jute  in  our 
letter  of  the  twenty-fourth  was  an  error. 
By  looking  at  this  letter  very  carefully  yon 
win  see  very  clearly  the  price  of  $5.10  could 
not  be  right  as  we  say  "$5.10  Jute  or  $6.00 
bulk,'  and  you  know  very  well  that  bulk 
flour  is  not  worth  90  cts.  per  barrel  more 
than  the  flour  In  Jutes.  Furthermore,  we 
call  your  attention  to  our  letter  of  the  twenty- 
sixth,  acknowledging  receipt  of  your  order, 
in  which  we  have  stated  plainly  that  we 
have  entered  order  for  210-1408  Gold  Medal 
Baker's  Use  at  $6.10  net  In  sax,  delivered. 
$6.10  is  absolutely  the  best  we  can  do  on 
this  flour.  This  is  a  close  price  and  we  are 
very  sure  that  It  will  mak6  you  a  profitable 
purchase.  We  trust  that  you  will  take  care 
of  the  car  promptly  upon  its  arrival.  How- 
ever, if  you  are  not  in  position  to  do  this  let 
us  hear  from  you  promptly  and  we  will  have 
the  car  diverted.  Yours  truly,  Washburn- 
Crosby  Company." 

The  foregoing  exhibits  constituted  all  the 
written  evidence  in  the  case  that  passed  Im;- 
tween  plaintiff  and  defendant  William  Buck- 
berg further  testified  that  he  was  familiar 
with  the  value  and  the  price  of  flour  in  this 
community,  at  the  time  of  the  above-men- 
tioned transactions,  and  that  he  had  been 
buying  flour  at  times  from  this  ccunpany  and 
other  persons  for  several  years.  The  defend- 
ant attempted  to  show  by  him  that  he  knew, 
when  he  received  Its  letter,  that  the  quotation 
of  the  flour  therein  was  an  error  and  mis- 
take, and  that  be  attempted  to  take  advan- 
tage of  this  mistake.  The  court  sustained  ob- 
jections to  this  testimony  and  the  defendant 
then  and  there  saved  its  exceptions.  The  pe- 
tition alleges  that  plaintiff  contracted  with 
and  purchased  of  defendant  150  barrels  of 
Gold  Medal  brand  flour,  In .  Jute  sacks,  at 
$5.10  per  barrel,  to  be  delivered  by  defendant 
at  the  dty  of  Louisiana,  and  that  defendant 
had  failed  and  refused  to  deliver  the  flour 
at  the  price  agreed  upon,  to  plalntlfTs  dam- 
age in  the  sum  of  $150.  The  answer  was  a 
general  denial.  At  the  close  of  the  evidence, 
the  conrt  instructed  the  Jury  that  under  the 
pleadings  and  the  evidence  in  the  case,  the 
verdict  must  be  for  the  defendant  The  ver- 
dict was  rendered  for  defendant  but  on  mo- 
tion of  plaintiff  it  was  set  aside  and  a  new 
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trial  granted.    Defendant  appealed  from  the 
order  granting  a  new  trial. 

Mataon  8c  May,  for  appellant.  Ball  & 
Sparrow,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
It  will  be  obserred  that  defendant's  letter 
of  September  24  contains  no  direct  ofFer  to 
sell  flour  in  Jute  sacks,  at  $5.10  per  barrel, 
but  that  It  la  a  mere  quotation  of  that  day's 
market.  On  the  strength  of  this  quotation 
plaintiff  telegraphed  defendant  as  follows: 
"Send  hundred  fifty  barrels  Gold  Medal  Jute 
at  your  quotation  of  Sept  twenty-fourth." 
The  flour  was  shipped,  consigned  to  defend- 
ant, and  billed  at  16.10  per  barrel.  Instead  of 
$5.10,  the  market  price  previously  quot- 
ed. On  the  trial  the  learned  circuit  judge 
held  that  the  evidence  failed  to  prove  that 
a  contract  for  the  sale  and  delivery  of  the 
flour  had  been  consummated,  but  after  the 
verdict  changed  his  view,  and  granted  a  new 
trial.  Which  of  these  views  Is  correct  la 
the  question  presented  for  decision  by  the  ap- 
peal. 

In  Am.  &  Bug.  Ency.  of  liaw  (2d  Ed.)  vol. 
7,  p.  138,  par.  2,  It  is  said:  "4,  quotation 
of  prices  is  not  an  offer  to  sell.  In  the  sense 
that  a  complete  contract  will  arise  out  of 
the  mere  acc^tance  of  the  rate  offered  or 
the  giving  of  an  order  for  merchandise  In  ac- 
cordance with  the  proposed  terms.  It  re- 
quires the  acceptance  by  the  one  naming  the 
price,  of  the  order  so  made,  to  complete  the 
transaction.  Until  thus  completed  there  Is 
no  mutuality  of  obligation."  In  volume  24. 
of  the  same  work,  at  page  1029,  It  is  said; 
"The  offer  must  be  distinct  as  such,  and  not 
merely  an  Invitation  to  enter  Into  negotia- 
tions npon  a  certain  basis."  "Merely  nam- 
ing a  price  does  not  necessarily  Import  an  as- 
sent to  sell  to  the  inquirer  at  that  price," 
says  Benjamin  In  his  work  on  Sales  (6th  Ed., 
p.  73).  He  illustrates  the  text  by  saying: 
"In  a  late  case  (Smith  v.  Gowdy,  8  Allen 
[Mass.]  566)  S.  wrote  O.,  'How  many  rags 
have  yon  on  band,  and  your  price  for  them? ' 
O.  replied,  'We  have  about  a  ton,  and  our 
price  is  8%  cents.'  S.  answered,  'We  will 
take  the  rags  at  the  price  you  name.'  To 
which  O.  made  no  answer,  but,  when  called 
upon,  refused  to  send  the  rags.  Held,  no 
sale;  the  first  real  offer  being  from  S.  that 
he  would  take  the  rags,  and  O.  never  having 
agreed  to  send  them."  The  Kansas  City 
Ck>nrt  of  Appeals,  In  James  &  Sons  v.  Fruit 
Jar  &  Bottle  Ck>.,  69  Mo.  App.,  loc.  dt  213, 
quoting  from  Bruner  v.  Wheaton,  46  Mo., 
loc  dt  366,  held:  "To  constitute  a  valid 
contract  there  must  be  a  mutual  assent  of 
the  parties  thereto,  and  they  must  assent 
to  the  same  thing  in  the  same  sense." 

But  the  letter  does  more  than  quote  the 
market  price  of  flour;  In  effect,  it  said  to 
plaintiff  that  defendant  would  fill  his  order 
for  flour  at  the  price  quoted,  if  he  would 
wire  his  order  Immediately  on  receipt  of  the 


letter.  Plaintiff,  on  receipt  of  the  letter, 
immediately  wired  his  order,  hence  there  was 
a  completed  contract  for  the  flonr,  unless  it 
failed  or  is  invalid  on  account  of  a  mistake 
In  quoting  the  price  of  flonr,  in  jute  sacks, 
patent  on  the  face  of  defendant's  letter  of 
September  24.  That  the  quotation  of  Gold 
Medal  flour  in  jute  sadcs  at  |5.10  per  barrel 
Is  a  mistake  or  typographical  error,  we  think 
is  beyond  doubt  The  same  brand  of  flour 
was  quoted  at  $6  per  barrel,  in  bulk;  In 
sacks  Its  market  value  could  not  have  been 
less  than  $6,  but  was  necessarily  $6  per  bar- 
rel, plus  the  value  of  the  sAdka  and  labor 
of  sacking  it  Plaintiff  was  an  experienced 
buyer  of  flour  and  must  have  known  the 
quotation  was  an  error,  th«-efore,  bis  order 
was  an  attempt  on  his  part  to  take  advantage 
of  defendant's  error  and  make  a  proflt  for 
himself.  That  a  binding  contract  cannot  arise 
in  such  circumstances  is  too  plain  for  argu- 
ment. The  shipment  was  to  defendant  not 
to  plaintiff  and  he  was  not  authorized  to  re- 
ceive the  flour  from  the  carrier,  until  be 
first  paid  for  it  at  the  rate  of  $6.10  per  bar- 
rel. The  shipment  was  an  offer,  and  the  only 
valid  one  made  by  defendant,  to  sell  the  flour 
to  plaintiff.  He  refused  to  take  the  flour  on 
the  terms  offered,  therefore  there  was  no 
contract  made  for  its  sale. 

The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  the  circuit  court 
to  overrule  the  motion  for  new  trial   and 
enter  judgment  on  the  verdict  of  the  jury 
All  concur. 


LITTLE  et  aL  v.  CUNNINGHAM  et  al. 
(St  Louis  Court  of  Aro^ls.   Missouri.    Feb.  13, 

Equity— Maxim. 

Where  plalntHEs,  in  a  suit  for  injunction 
against  the  maintenance  of  a  call  bell  and  pri- 
vate telephone  in  connection  with  the  main  fine 
of  an  unincorporated  association,  after  a  ver- 
dict in  their  favor,  but  before  judgment  pro- 
ceeded to  disconnect  the  private  telephone  with- 
out any  authority  from  the  court  their  conduct 
barred  their  right  to  the  injunction,  under  the 
maxim  that  "he  who  comes  into  equity  must 
come  with  clean  hands." 

[Ed.  Note. — For  cases  in  ooint  see  vol.  19, 
<3ent  Dig.  Equity,  K  lS&-lSt.] 

Error  to  Circuit  Court,  Knox  County:  E. 
R.  McKee,  Judge. 

Action  by  William  Little  and  others  against 
John  Cunningham  and  another.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendants  bring 
error.    Reversed. 

The  plaintiffs  in  error  wen  the  defendants 
In  the  court  below.  The  bill  prays  an  injnnc- 
tion  against  defendants,  restraining  tbem 
from  maintaining  a  call  bell  and  private  tele 
phone  in  connection  with  the  main  line  ot 
an  unincorporated  voluntary  association  own- 
ing a  small  telephone  line  for  mutual  con- 
venience In  Knox  county.  The  facts  sub- 
stantially are  that  22  farmers,  one  of  whom 
is  the  present  defendant  John  B.  Cunnlnc 
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ham,  voluntarily  associated  themselTea  to- 
gether and  without  being  Incorporated  for 
that  purpose,  denominated  and  styled  their 
association  the  "Rutledge  &  Greenburg  Tele- 
phone Company,"  the  puriKMe  and  object  of 
which  was  to  erect  and  maintain  a  small 
neighborhood  telephone  line  of  about  12  miles 
in  length;  each  member  of  the  association 
was  to  and  did  pay,  on  becoming  a  stock- 
holder in  the  association,  the  sum  of  $10. 
With  this  fimd  the  line  was  constructed 
About  the  same  time  a  constitution  and  cer- 
tain by-laws  were  adopted  for  the  govern- 
ment of  the  association  by  tbe  provisions  of 
which  the  management  of  tbe  company  and 
its  property  was  vested  In  three  directors 
who  were  chosen  and  entered  upon  the  duties 
of  said  office.  They  chose  a  president  and 
secretary  from  among  their  number.  By  the 
constitution  and  by-laws  it  was  provided  that 
each  stocliholder  of  the  concern  was  to  have 
the  right  to  connect  a  telephone  In  bis  resi- 
dence with  the  line,  tbe  member  purchasing 
and  owning  such  telephone,  at  an  additional 
expense  of  about  $15  each.  Under  this  ar- 
rangement, defendant  John  H.  Cunningham, 
as  such  stockholder,  had  Installed  In  bis  home 
a  telephone.  The  defendant,  Logan  Rule, 
owned  no  stock  in  the  association  nor  had  he 
.iny  right  to  participate  in  the  enjoyment  and 
advantages  of  the  telephone  line.  He  was  a 
uelghbor  and  friend  of  Cunningham,  how- 
ever, and  Installed  In  bis  residence  a  tele- 
phone and  by  mutual  friendly  arrangranent 
with  Cimnlngham,  ran  a  wire  Into  the  resi- 
dence of  the  latter  and  by  means  of  what 
Is  termed  In  tbe  record  a  "call  bell,"  his  tele- 
phone was  attached  to  the  telephone  main- 
tained by  Cunningham  In  connection  with 
the  main  line-  Tbe  theory  of  the  defendant 
is  that  It  was  merely  a  neighborly  arrange- 
ment whereby  Cunningham  and  Rule  and 
their  families  could  have  private  communi- 
cation and  Mr.  Cunningham  would  not  be 
required  to  contract  the  additional  expense  in 
providing  a  different  telephone  for  the  neigh- 
borly line  mentioned,  the  one  Instrument 
serving  both  lines.  The  result  of  this  ar- 
rangement, however  Innocent  the  motive,  was 
to  provide  Mr.  Rule  and  his  family  connection 
vrlth  tbe  main  line,  of  which  they  took  ad- 
vantage by  frequently  holding  conversations 
with  others  than  their  neighbor  Cunningham 
along  said  line.  The  directors  and  a  number 
of  the  stockholders  of  the  association  pro- 
tested against  this  invasion  of  their  rights 
but  to  no  avail.  On  one  occasion  a  committee 
representing*  the  association  called  upon  Mr. 
Cunningham  and  sought  to  have  him  remove 
the  call  bell  and  disconnect  what  was  known 
as  the  "Rule  line."  This  he  declined  to  do. 
Some  feeling  was  manifested  on  either  side 
of  the  controversy,  and  persuasive  Influence 
having  failed  to  prevail,  the  board  of  direct- 
ors were  Instructed  to  Institute  this  proceed- 
ing, and  the  suit  is  brought  by  the  directors 
as  trustees  of  an  express  trust  on  behalf  of 
til  of  the  members  of  the  association.    The 


bill  alleges  substantially  the  facts  as  stated 
with  a  greater  degree  of  precision  than  is 
here  necessary,  and  alleges  a  violation  of  the 
rights  of  the  association  and  Its  membership 
by  reason  thereof;  irreparable  injury,  etc.; 
that  no  adequate  remedy  at  law  may  be  bad 
on  account  thereof,  etc.;  and  prays  the  court 
to  grant  injunctive  relief  to  the  effect  "that 
the  defendants  may  be  perpetually  restrained 
and  enjoined  from  maintaining  said  line  and 
connection  of  the  said  line  of  said  Rule  with 
the  line  of  said  association,  and  that  they 
may  be  compelled  to  remove  said  call  bells, 
and  prohibited  In  the  future  from  connecting 
the  line  of  said  Rule  with  the  line  of  said 
association,  and  that  the  said  Rule  be  per- 
petually enjoined  and  restrained  from  the 
use  of  said  line  of  said  association,  and  for 
such  other  and  further  relief  as  to  the  court 
may  seem  Just  and  proper."  The  answer 
was  a  general  denial,  and  on  the  8th  day  of 
June  and  at  the  June  term,  1903,  of  tbe 
Knox  circuit  court,  the  cause  came  on  for 
trial.  The  court  impaneled  a  jury  and  took 
Its  verdict  upon  certain  material  issues  of 
fact,  which  were  submitted  In  three  several 
interrogatories  pertaining  to  the  merits  of 
the  controversy.  The  verdict  was  in  the  af- 
firmative and  found  the  facts  as  stated. 
Thereupon,  without  proceeding  further,  tbe 
cause  was  continued  by  the  court  to  the  De- 
cember term,  1903,  and  at  the  December  term, 
without  a  further  hearing,  the  cause  was 
continued  by  the  court  a  second  time  until 
the  June  term,  -1904.  At  the  June  term,  1904, 
on  the  11th  day  of  June,  more  than  one  year 
after  the  verdict  of  the  Jury  aforesaid,  the 
cause  came  on  for  further  hearing  before  the 
Judge  and  the  defendants  filed  their  amended 
answer  raising  several  questions,  among 
which  it  Is  alleged  that  during  the  pendency 
of  the  suit  and  since  the  verdict  of  tbe  jury 
at  the  June  term  aforesaid  plaintiffs,  with- 
out warrant  of  law,  proceeded  to  and  did, 
in  a  high-handed  manner,  etc.,  cut  the  wire 
belonging  to  defendant  Cunningham  and 
thereby  disconnected  his  telephone,  and  of 
course  that  of  Rule  from  the  main  line,  and 
thereafter  maintained  Its  telephone  line  with- 
out defendants  being  connected  therewith. 
On  this  score,  one  of  the  plaintiff  directors 
testified,  and  in  fact  the  uncontradicted  evi- 
dence shows,  that  the  plaintiffs  proceeded 
without  authority  on  July  21,  1903,  shorUy 
after  the  verdict  of  the  jury  aforesaid  and 
about  11  months  prior  to  a  final  hearing  and 
decree  In  this  case,  to  cut  the  wire  as  alleged, 
thereby  disconnecting  Cunningham  from  the 
line  of  the  association,  which  action  operated 
as  well  to  disconnect  the  Rule  line,  and  they 
ever  after  remained  so  disconnected.  Not- 
withstanding the  conclusive  showing  that  the 
plaintiffs  had  thus  proceeded  vl  et  armis  to 
administer  for  themselves  a  portion  at  least 
of  the  relief  for  which  they  pray  In  the  bill, 
the  court  decreed  a  perpetual  Injunction  as 
prayed.  There  are  a  number  of  assignments 
of  error.    One  alone  will  be  noticed  and  tliat 
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U  the  action  of  the  trial  court  In  granting 
the  relief  prayed,  In  view  of  the  facts  last 
above  stated. 

O.  D.  Jones,  for  plaintlfTs  in  error.  0.  D. 
Stewart,  for  defendants  In  error. 

NORTONI,  J.  (after  stating  the  facts). 
1.  One  of  the  ancient  and  familiar  maxims 
of  equity  jurisprudence  Is  that  "he  who 
comes  Into  equity  must  come  with  clean 
hands."  The  maxim  has  been  otherwise 
stated:  "Who  does  Iniquity  shall  not  have 
equity."  Bleakley's  Appeal,  66  Pa.  187 ;  Her- 
shey  V.  WeiOng,  50  Pa.  240,  244,  246;  MiU- 
Ington  T.  Hill,  Fontaine  &  Co.,  47  Ark.  311, 
1  S.  W.  547.  "They  must  come  with  clean 
hands,  with  a  conscionable  regard  for  the 
rights  of  others,  ready  to  do  equity  on  their 
part,  and  seeking  only  equity  at  the  hands  of 
the  court"  McVey  v.  Brendel,  144  Pa.  285- 
249,  22  Atl.  912,  13  L.  R.  A.  377,  27  Am.  St 
Rep.  625.  And  In  discussing  this  salutary 
principle,  It  Is  said:  "Generally,  when  a 
party  seeking  the  Intervention  of  equity  has 
been  attempting  to  secure  his  ends  by  means 
resembling  those  which  he  seeks  to  enjoin 
he  will  be  denied  relief."  11  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  163.  In  Sinsheimer  v. 
United  Garment  Workers,  77  Hun,  215-218, 
28  N.  T.  Snpp.  321,  It  Is  said  by  the  Supreme 
Court  of  New  York :  "It  Is  a  familiar  prin- 
ciple In  equity  that  the  plaintiff  must  come 
Into  court  with  clean  hands.  Under  the  cir- 
cnmstances  disclosed  by  the  papers  In  this 
case,  If  the  defendant  were  "guilty  of  any 
violation  of  law,  the  plaintiffs  were  certainly 
equally  implicated,  and  under  this  condition 
of  affairs  It  Is  dlfflcnlt  to  see  how  they  would 
have  a  right  to  the  intervention  of  a  court 
of  equity.  In  dealing  with  questions  of  this 
nature  the  court  should  be  studious  to  see 
that  the  rights  of  all  parties  are  protected; 
and  that  the  forms  of  law  should  not  be  per- 
mitted to  be  used  on  behalf  of  one  party 
against  another,  when  the  party  seeking  the 
Intervention  of  the  court  has  been  endeavor- 
ing to  secure  his  ends  by  mecns  similar  to 
those  which  he  seeks  to  enjoin  on  the  part 
of  his  antagonist" 

2.  The  principles  of  equity  identical  vrlth 
the  principles  of  Justice  and  truth  as  they 
are,  are  applied  by  a  court  of  conscience  on 
the  status  of  the  case  and  the  parties  as  they 
are  revealed  at  the  time  the  relief  Is  adminis- 
tered by  decree,  rather  than  at  the  date  of 
the  Institution  of  the  suit  inasmuch  as  by 
virtue  of  these  wholesome  principles  arise 
the  conditions  which  are  Imposed  by  the 
court  "as  the  price  of  the  decree  It  gives," 
and,  If  unfavorable  circumstances  have  arls«i 
by  the  wrongful  conduct  of  the  parties  dur- 
ing the  pendency  of  the  suit  the  court  will 
take  such  circumstances  into  account  at  the 
final  reckoning,  and  dispose  of  the  controversy 
by  ascertaining  the  then  existing  equities  of 
the  case,  and  dispose  of  the  same  In  "the  form 
and  frame  of  the  orders  and  decrees,  both 
Interlocutory  and  final,  whereby  equitable 


tarms  are  Imposed  as  a  condition  precedent 
to  equitable  relief  granted,"  If  any  be  grant- 
ed. Whelan  v.  Rellly  et  al.,  61  Mo.  566-570. 
From  the  principles  enunciated.  It  appear* 
that  whatever  may  have  been  the  rights  ot 
the  defendants  In  error  to  the  relief  prayed 
for  at  the  time  of  the  filing  of  the  bill  and  at 
the  time  of  the  trial  of  the  Interrogatories  by 
Jury  at  the  June  term,  1903,  it  was  the  duty 
of  the  court  to  be  guided  on  the  final  hearing 
by  the  principles  of  equity  as  they  were  In- 
voked by  the  changed  condiUona  appearing 
from  the  uncontradicted  evidence  then  ad- 
duced, and  to  have  entered  Its  decree  in  ac- 
cordance with  the  facts  then  developed  and 
the  equitable  principles  applicable  thereto. 
It  is  palpable  that  the  defendants  in  error, 
by  their  unwarranted  Intrusion  In  cutting  the 
wire  and  disconnecting  the  plaintiffs  In  error 
froin  the  main  telephone  line  during  the  pend- 
ency of  the  suit,  and  thus  assuming  to  them- 
selves without  warrant  authority  to  acquire 
by  force  of  arms  the  relief  which  they 
bad  prayed  the  court  by  their  bill  to  grant 
placed  themselves  as  much  beyond  the  pale 
of  conscionable  conduct  as  had  plaintiffs  In 
error  by  their  acts  complained  of  In  the  bill. 
Indeed,  it  is  true  that  plaintiffs  In  error  were 
the  first  wrongdoers,  but  the  doctrine  that  a 
prior  wrong  on  the  part  of  one  will  Justify 
a  subsequent  wrong  on  the  part  of  the  otber 
certainly  can  have  no  countenance  In  a  court 
of  equity  where  the  principles  that  "he  who 
seeks  equity  must  do  equity"  and  "he  who 
seeks  equity  must  come  with  clean  hands'' 
guide  and  direct  the  chancellor.  It  is  mani- 
fest from  the  record  that  the  cause  of  the  de- 
fendant in  error  became  polluted  during  the 
pendency  of  the  suit  with  the  same  character 
of  wrongful  conduct  toward  the  rights  of  the 
plaintiffs  In  error  as  had  the  cause  of  the 
plaintiffs  In  error  been  polluted  by  the  prior 
misconduct  on  their  part,  and  the  cause  of 
the  defendants  in  error  having  thus  beoonae 
soiled  with  their  own  iniquity,  they  coald 
have  no  equity.  It  therefore  appears  to  the 
court  from  the  uncontroverted  evidence  ad- 
duced at  the  final  bearing  that  there  'was 
no  equity  In  the  case  of  the  defendants  in 
error  at  the  time  of  the  decree,  and  the  re- 
lief should  have  been  denied. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, the  Injunction  dissolved,  and  the  bill 
dismissed. 

BLAND,  P.  J.,  and  OOODB,  7.,  concur. 


SANDERS   et  al.  v.    ST.   LOUIS,   I.   M.    A 
S.   RY.    CO. 

(St  Louis  Court  of  Appeals.   Missouri.   Feb.  13. 
1906.) 

1.  Drains— Establishment  bt  Raii.wa.tb  — 
Pboceedings  to  Compel. 

Rev.  St  1899,  {  1110,  aothorlzing  count v 
courts  on  the  petition  of  20  landowners  to  cause 
ditches  or  drains  to  be  constructed  alone  the 
sides  of  railroads  and  to  maintain  an  action 
against  the  corporation  In  the  name  of  tha  ooun- 
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t7  for  an  expenses  Incarred  In  the  construction 
and  maintenance  of  such  ditches  or  drains,  does 
not  authorize  the  county  court  to  compel  the 
oonstmction  of  drains  by  the  railroad. 

2.  AFPKAIt— llAHDAHDS— PBOPEB  MODX  01*  Ss- 

TIBW. 

No  appeal  will  lie  from  the  county  court 
in  proceedings  for  the  establishment  of  drains 
along  the  railroad,  its  act  being  ministerial, 
and  not  judicial,  and  the  proper  remedy  on 
refusal  of  the  court  to  act  is  by  mandamus. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Gent.  Dig.  Appeal  and  Error,  i  34.] 

Appeal  from  Circuit  Conrt,  Klpley  County; 
Samuel  Davis,  Judge. 

Petition  by  F.  M.  Sanders  and  others 
against  the  St.  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  From  a  judgment 
In  favor  of  respondent,  the  petitioners  appeal. 
Affirmed. 

C.  D.  Yancey,  for  appellants.  Martin  L. 
Clardy,  Jas.  F.  Green,  and  L.  F.  Dinning,  for 
respondent. 

NOKTONI,  J.  There  are  a  number  of 
questions  presented  In  the  briefs.  In  the 
opinion  of  the  court,  the  right  to  the  relief 
prayed  for  la  decisive  on  the  record  before  us 
and  it  will  be  principally  noticed.  The  pro- 
ceeding was  instituted  In  the  county  court  of 
BIpley  county  by  20  petiUoners,  contiguous 
landowners  along  respondent's  railway,  pray- 
ing said  county  court  to  make  an  order  di- 
recting and  commanding  the  respondent  rail- 
way company  to  cause  to  be  constructed  and 
maintained  suitable  ditches  and  drains  on 
the  sides  of  its  railway,  etc.  The  case  found 
Its  way  Into,  and '  was  dismissed  by,  the 
circuit  court  The  petitioners  prosecute  this 
appeal. 

The  statute  upon  which  they  rely  Is  as 
follows:  "It  shall  be  the  duty  of  every 
corporation,  company  or  person  owning  or 
operating  any  railroad  or  branch  thereof  in 
this  stat^  and  of  any  corporation,  company 
or  person  constructing  any  railroad  In  this 
state,  within  three  months  after  the  comple- 
tion of  the  same  through  any  county  in  this 
.  state,  to  cause  to  be  constructed  and  main- 
tained suitable  ditches  and  drains  along  each 
side  of  the  roadbed  of  such  railroad,  to  con- 
nect with  ditches,  drains,  or  water-coiurses, 
so  as  to  afTord  sufficient  outlet  to  drain  and 
carry  off  the  water  along  such  railroad  when- 
ever the  draining  of  such  water  has  been  ob- 
structed or  rendered  necessary  by  the  con- 
struction of  such  railroad;  and  in  case  such 
corporation,  company  or  person  shall  fall  or 
neglect  to  construct  and  maintain  such  ditch- 
es or  drains  within  the  time  limited  in  this 
article,  the  county  courts  of  the  counties 
through  which  such  railroad  has  been  or  may 
be  located  are  hereby  authorized  and  requir- 
ed, upon  the  petition  of  twenty  landowners  of 
such  county  along  the  line  of  and  contiguous 
to  such  railroad,  to  cause  such  ditches  or 
drains  to  be  constructed  and  maintained,  and 
sndi  court  may  maintain  an  action  against 
sticb  corporation,  company  or  person  so  fall- 
ing to  construct  and  maintain  such  ditches  or 
92  S.W.— 47 


drains  In  any  conrt  of  competent  Jurisdiction, 
in  the  name  of  such  county,  and  shall  be  enti- 
tled to  recover  all  costs,  expenses  and  dam- 
ages incurred  and  accruing  In  the  construc- 
tion and  maintenance  of  such  ditches  or 
drains;  and  it  shall  be  the  duty  of  every 
corporation,  company  or  person  owning  or 
operating  any  railroad  or  branch  thereof  in 
this  state,  to  cause  all  dead  or  dry  vegetation 
and  imdergrowth  upon  the  right  of  way  oc- 
cupied by  such  railroad  company  to  be  clean- 
ed off  and  burned  up  or  removed  twice  in 
each  year,  for  the  purpose  of  preventing  the 
spread  of  flre,  and  the  destruction  of  prop- 
erty, to  wit:  Between  the  Ist  and  15th  days 
of  August,  and  between  the  5th  and  25tb  days 
of  October,  In  each  year;  and  any  corpora- 
tion, company  or  person  failing  to  comply 
with  the  provisions  of  this  section  shall 
Incur  a  penalty  not  to  exceed  five  hundred 
dollars,  and  be  liable  for  all  damages  done 
by  said  neglect  of  duty."  Section  1110,  Rev. 
St  1899.  The  provisions  of  this  statute  are 
sought  to  be  Invoked  by  the  20  contiguous 
landowners,  as  above  indicated,  who  join- 
ed in  a  petition  otherwise  sufficient  but  fatally 
defective  in  that  it  prays  the  county  court  to 
order  the  railway  to  construct  the  ditches  and 
falls  to  pray  the  said  court  to  construct  the 
same  or  cause  their  construction  at  public  ex- 
pense and  charge  the  expenditure  thereof 
against  the  railway  company.  The  prayer  of 
the  petition  Is  as  follows:  "Wherefore  your 
petitioners  pray  the  court  to  make  and  en- 
ter an  order  herein,  commanding  and  direct- 
ing the  said  St  Louis,  Iron  Mountain  Sc 
Southern  Railroad  Company  to  proceed  with- 
out tmnecessary  delay,  to  cause  to  be  con- 
structed, and  thereafter  to  be  maintained, 
suitable  ditches  and  drains  on  each  side  of 
Its  said  railroad,  In  said  Ripley  county,  to 
connect  with  dltchee,  drains  or  water  courses, 
so  as  to  afford  sufficient  outlet  to  drain  and 
carry  off  the  water  whenever  the  same  has 
been  obstructed  or  rendered  necessary  by  the 
construction  of  such  railroad,  as  Is  contem- 
plated and  provided  by  section  1110  of  the 
Revised  Statutes  of  Missouri  of  1899.  And 
your  petitioners  will  ever  pray,"  etc. 

It  will  be  observed  that  there  It  no  author- 
ity vested  in  the  county  court  by  the  statute 
quoted  to  order  or  enforce  the  railway  com- 
pany to  provide  such  ditches,  etc.  The  stat- 
ute Imposes  upon  the  railway  company  the 
duty  of  providing  such  ditches  and  drains.  It 
is  true,  as  follows:  "It  shall  be  the  duty  of 
every  corporation  •  •  •  owning  or  oper- 
ating any  railroad  •  •  ♦  within  three 
months  after  completion  of  the  same  •  •  • 
to  cause  to  be  constructed  and  maintained 
suitable  ditches  and  drains  along  each  side 
of  the  roadbed  of  said  railroad;"  and  it  then 
provides  that,  "in  case  such  corporation, 
company  or  person  shall  fall  or  neglect  to 
construct  or  maintain  such  ditches  or  drains 
•  •  •  the  county  courts  •  •  •  are 
hereby  authorized  and  required,  upon  the 
petition  of  twenty  landowners  of  such  coos- 
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ty  along  the  line  of  and  contlgnons  to  snch 
railroad,  to  cause  such  ditches  or  drains  to 
be  constructed  and  maintained  and  such  court 
may  maintain  an  action  against  such  corpo- 
ration,  company  or  person  so  falling  to  con- 
struct and  maintain  such  ditches  or  drains 
•  *  •  in  the  name  of  such  county  and 
shall  be  entitled  to  recover  all  costs,  expenses 
and  damages  incurred  and  accruing  in  the 
construction  and  maintenance  of  such  ditches 
or  drains." 

The  argument  adyanced  by  the  appellants  is 
that  the  language  employed  in  the  section  to 
the  effect  that  the  county  court  is  "authorized 
and  required"  upon  presentation  of  the  peti- 
tion mentioned,  "to  cause  such  ditches  and 
drains  to  be  constructed,"  empowers  and  au- 
thorizes such  court  to  make  an  order  directing 
the  railroad  company  to  construct  and  main- 
tain such  ditches  and  enforce  such  orders. 
The  court  is  not  persuaded  by  this  argument 
The  statute  seems  plain  and  unambiguous  on 
its  face.  There  is  no  question  of  statutory 
construction  involyed.  It  is  a  plain  simple 
matter  of  interpretation  of  the  language  em- 
ployed by  the  Legislature  from  which  the 
manifest  intention  appears  to  be  that  it  was 
contemplated  by  the  lawmaking  power  that 
in  event  the  railway  company  defaulted  in 
the  statutory  duty  imposed,  then  If  it  were  a 
matter  of  sufficient  public  concern  to  Interest 
20  contiguous  landowners,  the  powers  of  the 
county  court  might  be  invoked  to  the  end 
that  such  ditches  and  drains  be  supplied  by 
public  expenditure  in  that  behalf  under  the 
orders  and  authority  of  that  court;  and  that 
the  court  would  thereupon  be  "autborized  and 
required"  to  "cause  such  ditches  and  drains 
to  be  constructed"  at  public  expense  and 
cbarge  the  same  against  the  defaulting  rail- 
road company,  and  reimburse  the  public  treas- 
ury for  such  expenditure  by  suit  at  law  in  the 
name  of  the  county  against  the  railroad  com- 
pany In  any  court  of  competent  Jurisdiction, 
in  which  suit  the  county  would  be  entitled  to 
recover  "all  costs,  expenses  and  damages 
incurred  and  accruing  in  the  construction," 
etc.  There  Is  certainly  no  word  in  the  stat- 
ute, when  its  context  is  examined,  conferring 
authority  upon  such  court  to  make  or  en- 
force an  order  upon  the  railroad  company  or 
other  person  owning  or  operating  the  road  to 
construct  the  ditches  and  this -court  Is  neither 
authorized  nor  disposed  to  read  such  author- 
ity into  it  by  strained  construction.  The  pro- 
visions are  ample  and  sufficient  to  subserve  all 
practical  public  purposes,  as  they  are  plainly 
written.  The  statute,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed 
and  nothing  can  be  taken  by  intendment  which 
is  not  manifestly  within  its  letter  or  spirit 

2.  It  seems  quite  clear  that  the  action  of 
the  county  court  contemplated  under  these 
provisions,  is  in  its  nature,  ministerial  rather 
than  Judicial,  and  therefore  the  pending  con- 
troversy is  one  of  that  class  in  which  no  ap- 
peal is  allowed  from  the  county  court  Bar- 
nett  V.  Pemiscot  Ciounty  Court,  111  Ma  App. 


693,  8G  S.  W.  576.  Upon  failure  of  snch  court 
to  act  on  a  proper  petition,  mandamus  and 
not  appeal  would  be  the  proper  remedy.  A* 
to  whether  or  not  the  county  court  would  be 
authorized  by  the  statute  to  thus  appropriate 
the  public  revenues  under  certain  of  tbe 
provisions  contained  in  our  Ck>n8tltatlon  of 
1875,  or  as  to  whether  such  statutory  provi- 
sions are  valid  when  measured  by  the  Coa- 
stitution,  we  express  no  opinion,  for  the  rea- 
sons, first  that  it  is  unnecessary  to  a  deci- 
sion of  this  case,  and,  second,  because  ques- 
tions of  that  nature  are  cognizable  by  the 
Supreme  Court  and  above  and  beyond  onr  Ja- 
rlsdictlon. 

For  the  reasons  stated,  the  Judgment  of  tbe 
learned  trial  court  is  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J„  ooncnr. 


HOUOK  V.  CHICAGO   &  A   BY.  CO. 

(St  lionis  Court  of  Appeals.  Missoari.   Feb.  191 
1906.) 

1.  Nboligbiiob— Use   of  LAnn— Placks  At- 

TRA.OTIVB  TO  CUILDBEN. 

Machinery  contained  in  a  railroad  pump- 
house,  situated  in  a  place  not  ready  of  access 
from  the  public  road,  which  is  attended  by  an 
engineer,  and  which  is,  in  fact,  not  of  a  char- 
acter especially  enticing  to  children,  is  not  a 
"place  attractive  to  children,"  witliin  tbe  mean- 
ing of  the  law  of  negligence. 

[Eld.  Note. — For  cases  in  point  see  vol.  87. 
Cent.  Dig.  Negligence,  {  65.] 

2.  Saicb— Mbasuek  of  Dutt— Trespassers. 

_  A  child  who  was  warned  to  keep  out  of  an 
engine  room,  and  who,  nevertheless,  entered 
the  room  on  his  own  motion,  was  a  trespasser, 
and  employes  about  the  engine  room  were  bound 
only  not  to  carelessly  injure  him  after  his 
presence  was  known. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  fg  4^7.] 

8.  Mabtbb  ano  Servant— L1IAB11.ITT  of  Mas- 

TBB— TOBTS  OF   SeBVANT. 

A  master  is  liable  for  the  tort  of  his  serv- 
ant, although  committed  in  direct  disobedience 
to  his  orders,  if  it  is  committed  in  connection 
with  something  within  the  scope  of  the  servant's 
duty. 

[EM.  Note. — For  cases  in  point,  see  voL  84. 
Cent  Dig.  Master  and  Servant  fl  1217-122S.) 
4.  Same. 

An  engineer  in  charge  of  an  engine  room, 
whose  duty  it  was  to  keep  children  out  of  the 
room,  and  away  from  the  machinery,  acted  with- 
in his  apparent  authority  in  asking  a  child 
to  enter  the  room,  and  the  master  was  liable 
for  consequent  injury  to  the  child. 

[E]d.  Note. — ^For  cases  in  point  see  voL  84, 
Cent  Dig.  Master  and  Servant  H  1217-1225.] 
6.  NEOLIGEKCB— DCTT    TO     EXEBCISB     Cabe — 

Licensees. 

An  engineer,  who  invited  a  child  into  the 
engine  room,  was  bound  to  use  care  proportion- 
ate to  the  danger  for  the  child's  safety. 

[EJd.  Note. — For  cases  in  point  see  voL  87, 
Cent  Dig.  Negligence,  H  4^-44.] 

Appeal  from  Circuit  Court,  Audrain  Coanty;^ 
J.  D.  Harnett  Judge. 

Action  by  John  Hou(^  by  hla  next  friend, 
against  the  Chicago  &  Alton  Railway  Com- 
pany. From  a  Judgment  for  plalntUI,  defend- 
ant appeals.    Reversed. 
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Scanltt,  Griffith  ft  Jones,  for  appellant 
Allen  BtalllngB  and  P.  H.  Cullen,  for  respond- 
ent. 

GOODBk  J.  Action  founded  on  a  personal 
tojtuy.  The  appellant  company  maintains  a 
large  tank  near  Its  depot  in  the  town  of 
Mexico,  Mo.,  whence  its  locomotives  take 
water.  About  1%  miles  from  the  depot  Is  a 
pond  which  supplies  water  to  the  tank.  This 
pond  is  immediately  south  of  defendant's 
right  of  way.  Between  20  and  30  feet  west 
of  it  are  an  engine  and  pump  used  to  force 
the  water  through  pipes  into  the  tank  at 
the  depot.  The  engine  and  pump  are  in- 
closed in  a  frame  house  20  feet  square  of 
two  rooms,  and  the  evidence  goes  to  show 
there  is  an  entrance  to  each  room,  one  on 
the  west  and  one  on  the  south  side  of  the 
house.  The  access  to  this  house  from  the 
railroad  and  the  public  road  was  quite  in- 
convenient It  was  fenced,  except  on  the 
side  next  to  the  right  of  way;  but  there 
was  a  narrow  opening  between  a  post  of  the 
fence  and  a  bridge  abutment  which  a  per- 
son could  get  through.  This  opening  was 
200  feet  from  the  pumpbouse.  To  get  to  the 
house  from  the  railroad,  it  is  necessary  to 
go  down  a  high  dump.  The  motive  power  of 
the  engine  is  gasoline,  and  a  part  of  the 
contrivance  Is  a  cylinder  In  which  the  gaso- 
line is  exploded.  A  fly  wheel,  connected 
with  the  engine,  is  near  the  northwest  cor- 
ner of  the  room,  and  a  metal  shaft  2%  Inches 
in  diameter  and  5  or  6  feet  long  ran  from 
the  engine  to  near  the  east  side  of  the  room. 
By  means  of  a  cog  at  its  east  end,  which 
worked  into  another  cog  attached  to  a  per- 
pendicular shaft,  the  horizontal  shaft  trans- 
ferred the  power  from  the  engine  to  the  per- 
pendicular shaft  which  ran  below  the  floor, 
and,  as  we  understand,  operated  the  pump. 
The  horizontal  shaft  ran  east  and  west  with- 
in four  or  five  feet  of  the  south  wall  of  the 
building,  and  the  space  between  It  and  the 
wall  was  vacant  The  house  Is  about  a  quar- 
ter of  a  mile  from  the  city  limits  and  the 
same  distance  from  the  nearest  residence. 
Grown  people  and  children  skated  on  the 
pond  In  the  winter  and  sometimes  fished  in 
it  in  summer,  but  did  so  against  the  will  of 
the  railway  company.  An  employe  of  the 
appellant  by  the  name  of  Kenealy  was  In 
charge  of  the  engine  house  and  pumping 
machinery.  Signs  were  posted  about  the 
premises  warning  persons  not  to  trespass. 
Bespondent  got  hurt  In  the  engine  house  on 
June  14,  1901.  He  was  at  the  time  9  or  10 
years  old.  As  he  was  walking  along  the 
vacant  space  between  the  horizontal  shaft 
and  the  south  side  of  the  room,  his  coat 
or  Jacket  caught  on  a  setscrew  In  the  shaft, 
and  the  revolution  of  the  shaft  broke  his 
arm.  The  boy  was  visiting  that  day  at  the 
home  of  Mr.  Kenealy,  where  he  was  in  the 
habit  of  going  to  play  with  Eenealy's  chil- 
dren. At  noon,  Mrs.  Kenealy  prepared  her 
tiasband's  dinner  and  gave  It  to  her  daughter 


Hannah,  or  to  her  daughter  and  respondent 
to  take  to  him.  Respondent  swore  that  he 
carried  the  dinner  and  Hannah  some  drink- 
ing water,  and  that  it  was  not  uncommon 
for  him  to  go  along  when  Kenealy's  dinner 
was  taken  to  him.  Kenealy  was  sitting  un- 
der a  clump  of  trees  60  or  60  feet  from  the 
engine  house  talking  to  some  section  hands, 
when  the  children  arrived.  They  gave  him 
his  dinner  and  then  respondent  began  to  fish 
in  the  pond  not  far  from  the  pumpbouse. 

Thus  far  the  testimony  Is  In  accord  but  at 
this  point  It  diverges.  Respondent  testified 
that  while  he  was  fishing,  he  noticed  that 
the  engine  had  stopped  and  carried  the  In- 
formation to  Kenealy,  who  arose  and  start- 
ed to  the  engine  house,  remarking  to  the 
respondent  as  he  went  into  the  door,  **Tum 
the  wheel,"  meaning,  as  we  understand,  the 
fly  wheel  of  the  machinery.  Respondent 
turned  the  wheel,  and  at  the  same  time 
Kenealy  started  the  engine  by  reaching  for 
and  moving  a  lever  which  controlled  its 
operation.  As  Kenealy  did  this,  the  respond- 
ent was  going  out  of  the  room,  and,  as  he 
went  out,  bis  Jacket  caught  in  the  manner 
we  have  stated,  resulting  In  the  Injury  to 
his  arm.  Kenealy  testified  that,  when  his 
dinner  was  given  to  him,  he  told  the  boy,  as 
he  had  done  before,  to  stay  away  from  the 
grounds,  at  the  same  time  giving  his  daugh- 
ter the  dinner  i>ail  and  telling  her  to  go 
home;  that  she  and  the  boy  started  away 
together  and  got  out  of  sight,  and  Kenealy 
did  not  see  the  boy  any  more  until  about  the 
time  the  accident  happened.  He  said  that 
when  he  started  the  children  homeward,  he 
noticed  the  engine  had  stopped,  and  went 
into  the  engine  room  to  start  it;  that  ss  he 
did  so,  respondent  came  running  In  and  ask- 
ed to  help,  was  threatened  against  remain- 
ing on  the  premises,  told  to  go  out  snd  did 
so.  Kenealy  then  started  the  engine,  and 
Immediately  an  exclamation  from  the  re- 
spondent attracted  his  attention,  and  he 
saw  that  respondent  was  caught  on  the 
shaft.  The  movement  of  the  machinery  was 
stopped  at  once.  Respondent  admitted  that 
he  had  been  warned  previously  not  to  come 
about  the  engine  house.  The  assignments  of 
negligence  are:  First,  that  the  defendant 
kept  in  the  pumping  house  attractive  and 
dangerous  machinery,  engines,  and  appliances 
calculated  to  excite  the  curiosity  of  children, 
and  to  attract  them  to  go  near  and  use  it 
and  defendant  knew  children  were  in  dan- 
ger of  being  attracted  by  the  machinery,  vin- 
less  it  was  carefully  guarded,  and  on  the 
day  of  the  injury  it  was  left  unguarded. 
Second,  that,  knowing  respondent's  imma- 
ture age,  the  defendant,  Its  agents  and  serv- 
ants, negligently  employed,  directed,  and 
Invited  him  to  carry  to  Kenealy  his  midday 
meal,  and  carelessly  Induced  and  Invited  re- 
spondent to  enter  the  premises  wherein  were 
the  dangerous  engine  and  machinery.  Thh-d, 
that  for  a  long  time  prior  to  the  day  of 
the  Injury,  respondent  bad  been  going  on 
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tbe  premises  by  the  direction  and  Invitation 
of  defendant  and  its  serrants,  and  by  tlielr 
direction  and  invitation  liad  assisted  tliem 
In  the  discharge  of  their  master's  business; 
that  on  the  day  of  the  injury  he  was  care- 
lessly directed  by  the  servant  of  the  defend- 
ant, in  cliarge  of  the  pumping  house  and 
engine,  to  watch  the  engine  which  was  then 
in  operation,  and  notify  said  servant  if  it 
stopped;  that  he  did  watch  the  engine  and 
notify  the  servant  when  It  stopped,  and 
thereupon  said  servant  negligently  requested. 
Invited,  and  permitted  the  plaintitF  to  enter 
the  engine  house  and  remain  in  a  narrow 
passway  between  tbe  machinery  and  the 
walls,  and,  while  the  plaintiff  was  there, 
the  defendant's  servant  carelessly  started 
said  engine  and  machinery  and  carelessly 
directed  and  permitted  defendant  to  assist 
In  starting  same ;  that,  when  Said  machinery 
started,  plaintiff  was  In  an  eminently  perll- 
ons  situation,  if  tbe  machinery  moved,  as 
tbe  defendant's  servant  knew,  or  could  have 
known  by  ordinary  care;  and  that  with  such 
knowledge,  or  means  of  knowledge,  defend- 
ant's servant  carelessly  and  negligently 
started  tbe  engine,  and  plalntifT  was  hurt 
Fourth,  that  the  servants  of  tbe  defendant, 
in  charge  of  the  pumping  house  machinery, 
were  careless  and  negligent  men,  as  the  de- 
fendant knew,  or  by  ordinary  care  could  have 
known,  and  defendant  was  guilty  of  negli- 
gence In  having  such  men  In  Its  employ. 

We  may  dismiss,  without  consideration, 
tbe  averment  of  carelessness  in  directing 
respondent  to  take  Kenealy's  dinner  to  him, 
for,  whatever  negligence  could  be  predicated 
of  this  simple  direction.  It  was  in  no  sense 
tbe  proximate  cause  of  tbe  accident.  We 
may  likewise  dismiss  the  allegation  of  negli- 
gence on  the  part  of  the  defendant  In  having 
Incompetent  servants  in  charge  of  the  pump- 
ing machinery,  because  it  was  supported  by 
no  proof.  Kenealy  was  the  only  servant  in 
charge,  and  notMnp  to  Impugn  his  compe- 
tency was  shown.  Negligence,  in  those  two 
particulars,  was  not  carried  into  the  instruc- 
tions. 

In  two  of  the  Instmctlone  given  for  the 
respondent,  the  court  noticed,  as  though  It 
bore  on  the  case,  the  rule  of  law  against  leav- 
ing dangerous  machinery  unguarded  in  a 
spot  where  children  are  likely,  -from  their 
natural  Impulses,  to  play  with  It,  or  oth«- 
wise  expose  themselves  to  injury  from  ita 
movements.  In  one  of  those  Instructions, 
the  Jury  was  told  that,  if  the  owner  or  oc- 
cupant of  grounds  creates  and  maintains 
thereon  something  especially  attractive  to 
children  and  apt  to  Injure  them,  be  Is  neg- 
ligent If  he  falls  to  properly  guard  It  That 
proposition  was  stated  abstractly,  without 
any  attempt  to  apply  it  to  the  facts  In  the 
present  case.  Tbe  jury  was  not  directed 
to  give  a  verdict  on  a  finding  that  tbe  de- 
fendant had  been  guilty  of  keeping  the  pump- 
ing machinery  unguarded  where  children  fre- 
quented. 


In  tbe  fourth  instruction  for  the  respond- 
ent, the  same  proposition  was  again  alluded 
to  in  a  negative  way,  but  not  as  a  basis  for 
a  verdict  in  respondent's  favor.  The  condi- 
tion on  which  the  jury  was  directed,  by  that 
Instruction,  to  give  a  verdict  for  the  respond- 
ent was  a  finding  that  Kenealy  carelessly 
started  the  engine,  when  he  knew  respondent 
was  in  a  position  to  be  caught  and  injured 
by  the  machinery.  It  allowed  a  recovery,  al- 
thongh  the  Jury  believed  respondent  bad  been 
guilty  himself  of  contributory  negligence  in 
going  Into  the  engine  house  without  permis- 
sion. If  the  engineer,  by  ordinary  care,  could 
have  avoided  hurting  him  after  he  was  seen 
to  be  exposed  to  danger.  Though  a  verdict 
was  not  authorized  on  the  theory  that  tbe 
accident  was  due  to  car^essneas  in  leaving 
a  machine  where  children  were  iy>t  to  be 
hurt  by  It  the  court  refused  to  take  that 
theory  out  of  tbe  case  by  Instructing,  as  de- 
fendant requested,  that  there  was  no  testi- 
mony to  show  it  had  been  guilty  of  that  sort 
of  negligence.  We  think  prejudicial  error 
was  committed  In  bringing  the  subject  be- 
fore the  jury.  Probably  that  doctrine  Is 
sound.  If  cautiously  applied;  but  In  the  pres- 
ent case,  every  fact  essential  to  its  applica- 
tion is  lacking.  The  machinery  bad  not  been 
left  unattended,  but  when  tbe  accident  oc- 
curred, and  constantly,  so  far  as  ai^iears. 
was  In  charge  of  a  competent  engineer.  It 
was  remote  from  any  residence,  was  Inclosed 
In  a  building,  so  that  there  was  no  access  to 
it  except  through  tbe  doorways;  which,  of 
course,  the  defendant  company  was  not  re- 
quired to  keep  fastened  during  a  summer 
day.  Children  came  about  the  pond  and  the 
precincts  of  the  engine  house,  but  this  was 
against  posted  warnings  of  tbe  company  and 
personal  warnings  given  by  the  engineer. 
There  Is  no  proof  that  a  cbltd  had  ever  en- 
tered the  engine  bouse  before  tbe  occasion  on 
which  this  boy  was  hurt  They  bad  been 
driven  away  from  the  precincts  Incessantly. 
The  machinery  was  not  of  a  kind  likely  to 
be  tampered  with  by  children  in  a  spirit  of 
play,  though  any  machinery  will  attract  now 
and  then,  the  curious  gaze  of  children,  as 
well  as  grown  persons.  The  respondent  him- 
self testified  to  having  been  warned  away 
several  times  by  the  engineer,  and  other  wit- 
nesses swore  be  had  been  told  two  or  three 
times  that  day  to  leave  the  premises.  Tbe 
leading  decisions  on  the  responsibility  of  tbe 
owners  of  dangerous  machinery  for  Injuries 
Inflicted  on  children  in  consequence  of  the 
machinery  being  left  where  they  were  at- 
tracted by  It  are  the  "turntable  cases." 
Sioux  City  &  Pacific  R.  Co.  v.  Stout  CD.  S.) 
17  Wall.  65T,  21  L.  EJd.  745;  Koons  v.  Rail- 
road Co.,  65  Mo.  592;  Nagel  v.  Railroad  Co.. 
75  Mo.  653,  42  Am.  Rep.  4ia  It  would  he 
Inaccurate  to  say  the  rule  has  been  confined 
to  Injuries  done  by  that  particular  machine, 
but  the  courts  incline  to  extend  the  principle 
of  the  "turntable  cases"  no  further  than  tbe 
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precedents  require.  In  trath,  difficulty  taasbeen 
experleaced  In  stating  a  principle  for  those  de- 
ciBi(Mi8  whicb  can  be  reconciled  witb  the  prop- 
osition that  the  owner  of  premises  Is  not  re- 
qxHislble  for  injuries  to  trespassers  on  them, 
received  in  consequence  of  theconditlon  of  the 
premises,  when  there  is  nocarelessnessorwill- 
fnl  misconduct  by  the  owner.  We  think  the 
controlling  circumstance  Is  the  extent  to  which 
the  machinery  is  likely,  from  its  construction 
and  situation,  to  attract  children,  together 
wltb  the  dangerouB  character  of  the  appliance. 
According  to  the  rule  in  analogous  matters, 
It  would  be  for  the  Jury  to  say  whether  the 
attractlTeness  and  danger  were  so  great  as 
to  lay  an  owner  liable,  if  an  injury  occorred; 
but  tlie  cases  sliow  that  the  courts  have  ez> 
ercised  much  control  over  this  question.  Va- 
rious authorities  supporting  it  were  consid- 
ered in  Witte  T.  SUfel,  126  Mo.  295,  28  8.  W. 
801,  47  Am.  St  Bep.  668,  and  Barney  t.  Ball- 
road  Co,  126  Mo.  872,  28  B.  W.  1069,  26  L.  B. 
A.  847.  In  those  opinions  the  general  rule  of 
law  regarding  liability  for  injuries  to  tres- 
pasaers  was  contrasted  wltb  the  exception  al- 
lowed in  Instances  where  children  are  enticed 
Into  peril  by  attractive  machinery,  placed 
where  they  are  wont  to  play,  and  an  attempt 
made  to  ifiark  the  distinction  between  the  two 
doctrines.  Tbe  conrt  said  th«  "turntable 
cases,"  and  others  like  them,  had  reached 
tbe  limit  of  liability;  that  in  all  of  them  a 
dangerous  object  had  been  left  exposed  and 
unattended  In  a  place  of  common  resort  for 
dilldren,  and  those  were  the  facts  on  which 
a  recovery  was  allowed.  Wltte  v.  Stlfel. 
126  Mo.,  loc.  dt  802,  28  S.  W.  801,  47  Am.  St 
Bep.  603.  In  the  present  case,  the  pumping 
machinery  was  not  in  any  Just  sense  exposed, 
bad  not  been  left  unattended,  and  was  not 
in  an  open  place  frequented  by  children,  and 
where  they  had  free  access  to  it  but  In  a 
building.  The  machinery  was  not  shown  to 
be  of  a  character  which  especially  enticed 
children  into  meddling  with  it  In  view  of 
those  facts,  we  feel  certain  that  the  rule  of 
decision  adopted  in  tbe  "turntable  cases" 
should  not  be  applied  to  this  one.  It  has  no 
application  for  another  reason.  Tbe  only 
witness  who  testified  for  the  respondent  re- 
garding the  facts  of  the  accident  was  himself, 
and  his  testimony  excludes  the  conclusion 
tbat  he  was  enticed  into  the  engine  house  by 
tlie  machinery.  He  swore  unequivocally  that 
he  went  because  the  engineer  requested  his 
help  in  starting  the  machinery.  The  testi- 
mony of  the  respondent  and  of  all  the  wit- 
nesses shows  that  instead  of  the  machinery, 
ftvm  its  attractiveness  to  cliildren,  inducing 
respondent  to  enter  the  engine  room,  tlie 
flsUng  bad  attracted  him,  and  he  had  paid 
BO  attention  to  the  engine  until  it  stopped. 
When  this  happened,  he  followed  the  engi- 
neer Inside,  either  because  he  was  asked  to 
help,  as  he  swore,  or  because  he  was  moved 
by  a  desirt  to  see  tbe  engineer  start  the 


engine,  not  by  a  childish  propensity  to  play 
with  dangerous  machinery.  Inasmuch  as 
respondent  admitted  he  had  been  warned  to 
keep  out,  we  hold  that,  if  he  entered  the 
room  on  Ms  own  motion,  and  not  on  Invita- 
tion of  the  engineer,  he  was  a  trespasser  in 
a  room  where  the  defendant's  servant  had 
no  reason  to  anticipate  his  presence,  and  the 
measure  of  duty  to  him  was  not  to  careless- 
ly Injure  him  after  his  presence  was  known. 
Schmidt  V.  Distilling  Ca,  90  Mo.  2S4,  1  S.  W. 
86Q,  2  S.  W.  417,  59  Am.  Bep.  16;  Arnold 
V.  St  Louis,  152  Ma  178,  5S  S.  W.  900,  48 
L.  B.  A.  291,  75  Am.  St  Bep.  447;  Smith  t. 
Dold  Packing  Co.,  82  Mo.  App.  9.  The  cases 
Jupt  cited  greatly  resemble  this  one  as  to 
the  point  in  Iiand,  we  think  are  not  dlstin- 
gnlshable  In  principle  from  It  and  furnish  us 
with  the  true  rule  of  decision.  The  court 
should  have  eliipinated  from  the  consideration 
of  the  Jury  the  issue  of  appellant's  negligence 
In  keeping  attractive  machinery  In  an  un- 
guarded state  where  children  were  likely  to 
be  Inveigled  into  playing  with  it 

It  is  Insisted  by  the  appellant  tliat,  even 
though  its  servant  in  cliarge  of  the  pump- 
ing engine  requested  the  respondent  to  help 
him  to  start  the  machinery,  defendant  is 
not  answerable,  for  the  reason  that  the  In- 
vitation was  beyond  the  scope  of  t^e  engi- 
neer's authority.  In  support  of  this  proposl. 
tion,  we  are  cited  to  several  decisions  of  this 
State  and  some  from  other  states:  Snyder 
V.  Bailroad  Co.,  60  Mo.  418;  Sherman  v. 
Same,  72  Ma  62,  37  Am.  Bep.  42S;  Mangan 
V.  Fol^,  88  Mo.  App.  250;  VUmee  v.  Bail- 
road  Ga,  69  Pa.  210,  8  Am.  Bep.  251;  Bver- 
hart  V.  Same,  78  Ind.  292,  41  Am.  Bep.  667 ; 
Bailroad  Oo.  v.  Llndley,  42  Kan.  714,  22  Pac. 
703,  6  L.  B.  A.  646,  16  Am.  St  Bep.  615; 
Bailroad  Co.  ▼.  Harrison,  48  Miss.  112,  12 
Am.  Bep.  866;  Church  v.  Baihmid  Co.,  60 
Minn.  218,  62  N.  W.  647,  16  L.  B.  A.  861. 
Those  cases  maintain  tbe  doctrine  tliat  a 
master  is  not  answerable  for  a  negligent 
or  willful  tort  of  his  servant  unless  the  act 
Is  done  in  the  general  scope  of  the  servant's 
employment;  and,  without  doubt,  this  la 
sound  law.  As  to  whether  the  applications 
of  it  in  all  instances  have  been  Just,  there 
Is  doubt,  and,  in  truth,  the  decisions  on  tbe 
subject  are  Irreconcilable.  Much  injustice 
is  done  nowadays  In  applying  tbe  doctrine 
of  respondeat  superior;  sometimes  by  un- 
duly curtailing  Its  application,  but  In  the 
vast  majority  of  Instances  by  unduly  ex- 
tending It  A  master  Is  liable  for  the  tort 
of  his  servant  committed  in  direct  disobedi- 
ence to  his  orders,  if  the  tort  occurs  about 
something  In  the  scope  of  the  servant's  duty. 
OarretEen  v.  Duenckel,  50  Ma  104,  11  Am. 
Rep.  405 ;  Snyder  v.  Bailroad  Co.,  STipra. 
The  problem  always  Is  to  say  whether  the 
particular  tortious  act  of  the  servant  was 
done  in  connection  with  some  duty  intrusted 
to  htm  or  Independently  of  Us  duties.    If 
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plalntifTs  entering  the  engine  room  Induced 
the  accident,  we  are  unwilling  to  concede 
that  the  defendant  is  without  responBlbillty 
for  the  resaltant  injury.  It  was  one  of  the 
engineer's  duties  to  keep  people,  especially 
children,  out  of  the  room  and  away  from 
the  machinery,  and  he  swore  that  he  was 
in  the  habit  of  perfofmlng  this  duty.  Now, 
if  he  was  intrusted  with  the  power  to  deny 
them  admittance,  It  seems  to  us  that  It 
would  be  a  fallacy  to  say  he  acted  beyond 
bis  apparent  authority  when  he  asked  a 
child  to  enter.  Grown  people  assume  that 
a  man  clothed  with  authority  to  exclude 
them  from  a  place,  may,  If  he  chooses,  grant 
them  admission.  We  hold  that  the  engi- 
neer acted  within  what,  at  least,  appeared 
to  be  his  duty,  If  he  Invited  the  respondent 
Into  the  room.  This  matter  is  argued  by  the 
appellant's  counsel  in  a  manner  which  we 
conceive  not  to  be  exactly  pertinent  to  the 
facts.  The  nonliability  of  the  defendant 
is  put  on  the  ground  that  Kenealy  had  no 
authority  to  employ  help  in  connection  with 
running  the  engine,  and  it  is  said  that,  when 
he  asked  the  boy  to  help  him,  he  did  what 
was  beyond  bis  right  But  asking  the  boy 
to  help  him  is  not  the  essence  of  the  Inquiry. 
Respondent  was  not  Injured  in  turning  the 
wheel,  which,  be  said,  was  the  act  Kenealy 
asked  him  to  do.  He  had  turned  the  wheel 
without  Injury,  and  was  on  bis  way  out  of 
the  room  when  his  coat  caught  on  the  shaft 
The  Important  fact  Is  that  Kenealy's  request 
was  equivalent  to  an  invitation  or  direction 
to  the  respondent  to  go  where  there  was 
danger,  and  the  invitation  prevented  him 
from  being  a  trespasser,  and  entitled  him 
to  .  the  care  to  avoid  Injuring  him  which 
would  have  been  due  to  any  other  person 
there-  of  right  This  much,  at  least  can 
be  said,  notwithstanding  the  decisions  of 
the  Supreme  Court  In  the  Snyder  and  Sher- 
man Cases,  supra. 

But  thU  matter  must  be  considered  from 
another  point  of  view.  It  cannot  be  said  with 
certainty  that  entering  the  room  was  the 
proximate  cause  of  the  accident  It  rather 
looks  like  the  accident  was  due,  either  to 
some  imprudoice  of  the  boy  after  he  got  in 
the  room,  or  to  carelessness  on  the  part  of 
Kenealy  wbile  be  was  In  there,  or  to  both 
causes.  If  Kenealy  Invited  him  into  the 
room,  be  knew  be  was  exposed  to  danger,  and 
was  under  the  legal  duty  of  observing  care 
for  tbe  boy's  safety,  proportionate  to  the  dan- 
ger. The  vital  questions  in  the  case  are 
whether  he  used  proper  care,  under  the  cir- 
cumstances, to  prevent  injury  to  the  ttoy,  and 
whether  the  boy  himself,  his  age  considered, 
was  guilty  of  contributory  negligence. 

The  cause  should  be  treated,  we  think,  in 
accordance  with  the  views  expressed  in  this 
opinion,  and,  that  it  may  be,  tbe  Judgment  is 
reversed  and  the  cause  remanded. 

BLAND,  P.  J,,  and  NORTONI,  J.,  concur. 


CBOW  V.  BELIABLB  TEWELRT  CO.  et  aL 
(St  Louia  Court  of  A^als.   MissourL   Fab.  18, 

1.  Justices   or  thx  Peaos— ApPKAir—JcDa- 

HXNT  AOAINBT  SUBETT. 

Since  Rev.  St  1890,  IS  40S1,  4062,  4088, 
only  provide  for  judgment  against  the  surety  on 
an  appeal  bond  on  appeal  from  a  justice,  in  con- 
nection with  a  judgment  against  the  principal, 
an  action  may  not  be  dismissed  as  to  appellant 
and  judgment  rendered  against  the  surety  alone. 
[Ed.  Note. — For  cases  in  point  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  f  74S.] 

2.  Saii£>— Neoliokncs  of  Subett. 

Where  appellee  on  an  appeal  from  a  justice 
wrongfully  dismissed  the  action  against  appel- 
lant, and  took  a  judgment  against  the  surety 
on  the  appeal  bond  alone,  the  fact  that  the  sure- 
ty did  not  Imow  of  the  judgment  until  after 
its  rendition  did  not  show  negligence  on  his 
part 

S.    JUDOUEKT— BQTnTABI,K    ReLIET. 

Where,  on  appeal  from  a  justice,  appellee 
dismissed  the  action  as  against  appellant  and  ob- 
tained a  Judgment  against  the  surety  on  the  ap- 
peal Ixma  alone,  in  a  suit  by  tbe  surety  to  set 
aside  the  judgment  tbe  petition  having  alleg^ 
fraud  In  procuring  the  judgment  It  was  not  de- 
murrable though  the  nature  of  the  fraud  did  not 
appear. 
4.  AfPEAi/— Review— Record — ^DEiraaBER. 

A  mling  on  a  demurrer  to  a  petition  is 
reviewable  without  any  motion  for  a  new  trial 
or  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  f  1686.] 

Appeal  from  Circuit  Court  Pemiscot  Oonn- 
ty ;  Henry  O.  Riley,  Judge. 

Suit  by  Charles  A.  Crow  against  the  Reli- 
able Jewelry  Company  and  others.  From  a 
Judgment  sustaining  a  demurrer  to  tbe  pe- 
tition petitioner  appeals.    Reversed. 

C.  G.  Shepard,  for  appellant  Faris  & 
Oliver,  for  respondents. 

GOODE,  J.  A  demurrer  having  been  ma- 
tained  to  tbe  appellaut's  petition,  be  stood  on 
bis  pleading  and  refused  to  amend;  where- 
upon tbe  petition,  which  waa  in  the  natture  of 
a  bill  in  equity,  was  dismissed,  and  final  Judg- 
ment entered  against  him.  He  appealed. 
According  to  the  averments  of  the  petition, 
the  Reliable  Jewelry  Company  is  a  corpo- 
ration organized  and  existing  under  the  lavra 
of  the  state  of  Illinois,  and  J.  A  Franklin, 
the  other  defendant  is  the  sheriff  of  Pemis- 
cot county.  Heretofore,  C.  Q.  Shepard  was 
engaged  in  the  mercantile  business  in  Cam- 
thersville,  in  that  county  under  the  style  of 
C.  G.  Shepard  &  Co.  The  Reliable  Jewelry 
Company  sued  said  Shepard  before  a  Justice 
of  the  peace  for  an  alleged  debt  and  Judgmrait 
before  the  Justice  went  against  Shepard  and 
In  favor  of  the  Jewelry  company.  Sh^ard 
appealed  to  the  circuit  court  of  Pemiscot 
county  and  the  appellant  In  this  action, 
Charles  A.  Crow,  signed  tbe  appeal  bond  as 
his  surety.  The  appealed  case  came  on  for 
trial  in  tbe  circuit  court  at  the  November 
term,  190S,  and  on  the  28th  day  of  November, 
a  trial  was  bad  resulting  in  a  Jodgment 
against  Crow  In  favor  of  tbe  Reliable  Jeweliy 
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Gompanjr.  Said  company,  as  plaintiff  In  the 
action  pending  on  the  acconnt  against  Sbep- 
ard,  dismissed  tlie  action  as  to  bim,  though 
be  was  the  sole  defendant  and  the  principal 
on  the  appeal  bond,  and  had  Judgment  ren- 
dered against  Crow  alone  as  surety  on  the 
bond..  Afterwards  the  Reliable  Jewelry  Com- 
pany caused  an  execution  to  be  issued  on 
the  Judgment  against  Crow,  and  placed  tbe 
writ  ia  the  hands  of  Franklin,  tbe  sheriff, 
for  collection.  When  the  petition  in  tbe  pres- 
ent cause  was  filed,  Franklin  was  threatening 
and  attempting  to  levy  tbe  execution  on  tbe 
properly  In  order  to  collect  the  Judgment 
The  petition  further  alleges  that  before  ap- 
pellant became  aware  Judgment  bad  been  ren- 
dered against  him,  tbe  time  for  taking  an 
appeal  had  elapsed.  The  appellant  was  not 
present  when  tbe  cause  was  dismissed  as  to 
Shepard  and  Judgment  rendered  against  ap- 
pellant, and  be  knew  nothing  of  tbe  Judgment 
Until  the  sheriff  bad  attempted  to  mforce  the 
ezecntion.  The  petition  farther  alleges  that 
the  dismissal  of  the  claim  as  to  tbe  defendant 
Shepard  was  a  fraud  on  tbe  rights  of  the 
appellant,  and  committed  without  bis  knowl- 
edge or  consent  as  was  the  rendition  of  tbe 
Judgment  against  him  as  surety  on  the  ap- 
peal bond  after  tbe  dismissal  against  his 
principal ;  that,  unless  tbe  sheriff  is  restrain- 
ed ftom  levying  the  execution.  Irreparable 
loss  win  result  to  the  appellant,  be  will  be 
compelled  to  pay  out  money  on  said  Judg- 
ment or  his  property  seized  and  sold.  Tbe 
relief  prayed  was  that  tbe  sheriff  be  restrain- 
ed from  attempting  to  enforce  tbe  execution, 
that  it  be  recalled  and  the  Judgment  against 
plaintiff  In  favor  of  tbe  Reliable  Jewelry 
Company  declared  null  and  void.  ,  Plaintiff 
contends  that  his  petition  stated  a  good  cause 
of  action.  The  onlj  ground  of  demurrer  was 
that  it  did  not 

Tbe  statutes  provide  that  on  an  appeal 
from  a  Jnstlces's  court,  if  the  Judgmmt  of 
the  Justice  is  affirmed,  <«  on  a  trial  anew 
In  the  circuit  court,  the  Judgment  goes  against 
the  appellant,  such  Judgment  shall  be  ren- 
dered against  him  and  bis  sureties  on  the 
recognizance  for  tbe  appeal.  Rev.  St  1899, 
{  4081.  The  next  section  provides  that  If  an 
ezecntion  Is  issued  on  such  Judgment  and  the 
principal  does  not  pay  it,  and  the  officer  can- 
not find  saffldent  property  of  the  principal 
to  satisfy  the  same,  such  officer  shall  specify 
In  his  retorn  by  whom  the  money  was  paid. 
Section  4082.  The  succeeding  section  provides 
that  If  a  surety  on  the  appeal  bond  pays  a 
Judgment  against  his  principal  In  fall  or  In 
part  tbe  surety  shall  be  entitled  to  a  Judg- 
ment on  motion  against  tbe  principal  for  tbe 
amotmt  paid  by  him  with  interest  Section 
4068.  Those  statutes  authorize  a  Judgment 
acalnst  a  surety  on  an  appeal  bond  only  in 
oonnaction  with  a  Judgment  against  the  prin- 
cli>al.  They  do  not  intend  that  the  plaintiff 
in  n  catue  wblch  has  been  appealed  from  a 


Justice's  court,  may  dismiss  the  proceeding  In 
tbe  latter  court  as  to  the  defendant,  and  take 
Judgment  against  his  surety.  Suob  a  rule 
is  not  to  be  ingrafted  on  the  statutes,  for  it 
is  Incompatible  with  tbe  general  doctrine  of 
tbe  law  regarding  sureties,  whose  liability  is 
discharged  by  a  release  of  the  principal 
Moreover  as  to  the  sureties,  tbe  statutory 
remedy  Is  summary.  In  derogation  of  tbe  com* 
mon  law,  and  therefore  calls  for  a  strict  con> 
struction.  We  think  tbe  rendition  of  the 
Judgment  against  tbe  appellant  after  the 
cause  against  his  principal  had  been  dismiss- 
ed was  directly  contrary  to  the  language  of 
the  statutes. 

Neither  was  the  present  appellant  neces- 
sarily guilty  of  negligence  In  tbe  matter.  So 
flagrant  a  departure  from  tbe  statutory  pro- 
cedure was  not  to  be  expected ;  and  it  Is  well 
known  that  sureties  on  appeal  bonds  in 
cases  appealed  from  Justice's  courts  are  not 
accustomed  to  look  after  the  case  In  the  cir- 
cuit court,  but  rely  rather  on  the  party  to 
tbe  suit  for  whom  they  are  sureties  doing 
BO  and  on  tbe  regular  statutory  steps  being 
pursued.  It  would  not  be  likely  to  occur 
to  a  surety  that  his  principal  might  be  re- 
leased and  Judgment  entered  against  him. 
But  the  essential  fact  is  that  tbe  petition 
avers  fraud  In  procuring  tbe  Judgment 
Whether  this  fraud  consisted  In  a  collusive 
arrangement  between  the  parties  to  the  case, 
pursuant  to  which  tbe  cause  against  the  de- 
fendant was  dismissed  and  Judgment  taken 
against  Crow ;  or  whether  the  Judgment  was 
in  violation  of  an  arrangement  to  dismiss  the 
cause  entirely ;  or  whether  tbe  fraud  was  of 
some  other  form,  the  petition  does  not  say; 
as  perhaps  It  ought  But  tbe  proceeding  be- 
low was  so  unusual  and  such  an  Injustice  to 
appellant  that  we  think  tbe  facts  ought  to  be 
Investigated  to  see  whether  ground  for  equit- 
able Interference  exists ;  and  we  think  It  does, 
unless  Crow  knew  in  advance  of  tbe  action  con- 
templated, and  did  not  oppose  It,  or  obtained 
Imowledge  of  what  had  been  done  in  time 
to  take  steps  to  have  the  Judgment  against 
him  set  aside  during  the  term  when  it  was 
rendered.  We  do  not  say  the  appellant  bad 
no  right  of  appeal,  but  the  circumstances 
stated  warrant  an  Inquiry.  No  attempt 
has  been  made  to  support  tbe  ruling  of  the 
lower  court  on  the  demurrer;  tbe  respond- 
ent's counsel  having  confined  their  sugges- 
tions to  the  proposition  that  tbe  appeal  can- 
not be  considered  because  no  motion  for  new 
trial  or  bill  of  exceptions  was  filed  by  the 
appellant  But  as  final  Judgment  was  enter- 
ed on  the  demurrer,  it  and  the  Judgment  are 
part  of  the  record  proper.  Spears  v.  Bond, 
79  Mo.  467;  Hannah  ▼.  Hannah,  100  Mo.  230, 
19  S.  W.  87, 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  the  direction  to  overrule  the 
demurrer.    All  concnr. 
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PORTER  et  nz.  y.  ILLINOIS  SOUTHBRN 

RT.    CO. 
(St  Louis  Court  of  AppealB.   MissoorL  F«b.  18, 

RACutOADS— Saik— Pubchaskb'b  LiABiLrrr— 

TOBTS. 

Where  defendant  purchased  all  the  fran- 
chises, aaseta,  and  line  of  railroad  of  another 
company,  as  authorized  bj  Rev.  St  1899,  | 
1060,  and  the  conveyance  contained  no  assump- 
tion of  liability  for  torts  committed  by  tne 
grantor  company,  defendant  was  not  liable 
tlierefor. 

[Ed.  Note. — For  cases  in  point  see  toL  41, 
Cent  Dig.  Railroads,  §§  399,  800.] 

Appeal  from  Circuit  Court,  St  Francois 
County;  Robert  A.  Anthony,  Judge. 

Action  by  B.  W.  Porter  and  wife  against 
the  Illinois  Southern  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

William  S.  Anthony,  for  appellant  D.  L. 
Rivers,  for  respondents. 

GOODE,  J.  In  this  action  the  plaintiffs 
sued  the  Illinois  Southern  Railway  Company 
for  damage  done  to  their  crops  by  cattle 
which  got  Into  their  fields  on  account  of  the 
failure  of  the  Southern  Missouri  Railway 
Company  to  fence  Its  line  of  railway  through 
plalntlfTs'  farm.  The  damage  was  done  in 
the  summer  of  1903,  while  the  Southern 
Missouri  Railway  Company  owned  and  oper- 
ated the  line  of  road.  On  October  16,  1903, 
said  Southern  Missouri  Railway  Company 
conveyed  and  transferred  all  its  franchises, 
assets,  and  line  of  railroad  to  the  defendant, 
Illinois  Southern  Railway  Company,  another 
corporatioa  This  sale  was  made  under  the 
provision  of  section  1060,  Rev.  St.  1899.  The 
contention  of  the  defendant  railroad  compa- 
ny is  that  it  cannot  be  held  liable  for  the 
torts  committed  by  Its  vendor,  the  Southern 
Missouri  Railway  Company.  This  point  was 
considered  and  decided  in  Kam  v.  Ill, 
Southern  R.  Co.  (a  decision  not  yet  officially 
reported)  89  S.  W.  846.  The  present  case  is 
against  the  same  defendant  and  on  similar 
facts. 

For  the  reasons  g'lven  in  the  Kam  Case,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 


DOW  V.   KANSAS  CITY   SOUTHERN  RY. 
CO. 

(St  Louis  Court  of  Appeals.    Missouri.   Feb.  18, 
1906.) 

1.  HlOHWATB— ESTABUSHMKHT  BY  PBESCBIP- 
TION. 

The  use  of  a  road  by  the  public  for  more 
than  10  years  establishes  it  as  a  public  high- 
way by  adverse  use. 

[Ed.  Note. — For  cases  in  point  see  vol.   25, 
Ont  Dig.  Highways,  §  8.] 

2.  Same— Public    Chakaotbb— QuAimrT    or 
Use. 

The  public  character  of  a  road  does  not 
tarn  on  the  quantity  of  travel  if  the  thorough- 


fare Is  open  and  In  use  by  all  having  occasion 
to  go  over  it 
[Ed.  Note. — For  cases  in  point  see  vol.  2S, 
■Oeat  Dig.  Highways,  S  &] 

8.  Samk  —  FAII.UBX  or  CotniTT  to  Wobk 

Road. 
On  issue  as  to  whether  a  road  was  a  public 
highway  the  fact  that  it  had  never  been  worked 
by  the  county  was  an  Immaterial  circumstance, 
where  it  appeared  that  the  public  had  used  th* 
road  for  over  10  years. 

[Sid.  Note. — For  cases  in  point  see  voL  2S, 
(3ent  Dig.  Highways,  {  12.] 

4.  RAILBOADS— HlOHWATS— DUTT  TO  Tksck 
(>B0S8INO. 

Railroads  are  not  required  to  fence  roads 
wlilch  are  public  highways  de  facto. 
6.  TbiaI/— DiBECTiON  or  Vebdict. 

Where  plaintiff's  evidence  made  out  defend- 
ant's case,  a  verdict  for  him  should  have  been 
directed  on  request  at  the  dose  of  plaintiff's 
case. 

[Ed.  Note. — For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  H  881-S8&] 

0.  Saiie. 

Where,  after  a  denial  of  defendant's  mo- 
tion for  a  directed  verdict  at  the  close  of  plain- 
tiff's case,  defendant  introduced  evidence,  but 
none  of  it  assisted  the  plaintiff's  case,  defend- 
ant's request  for  the  direction  of  a  verdict  at 
the  close  of  all  the  evidence  should  have  been 
granted. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; Henry  O.  Pepper,  Judge. 

Action  by  Ben  Dow  against  the  Kansas 
(Mty  Southern  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Cyrus  Crane  and  O.  L.  Cravens,  for  ap- 
pellant   Horace  Ruark,  for  respondent 

OOODE,  J.  This  action  was  Instituted  to 
recover  damages  for  the  killing  of  two  mares 
belonging  to  plaintiff.  The  petition  wis  in 
two  paragraphs,  of  which  the  first  was  found- 
ed on  section  1105  of  the  Revised  Statates  of 
1899,  and  asked  for  doable  damages  on  an 
averment  that  the  animals  went  on  the  rail- 
road track  at  a  point  where  the  law  re- 
quired defendant  to  fence  its  right  of  way, 
but  which  it  had  failed  to  do.  The  second 
paragraph  prayed  for  single  damages  and  ti- 
\^ed  the  animals  were  killed  in  consequence 
of  the  negligent  manner  in  which  the  en- 
gineer and  trainmen  handled  the  train. 
Plaintiff  lived  some  five  miles  south  of  tlie 
point  of  the  accident  His  mares  went  on 
the  railroad  track  from  a  road  or  Inclosed 
lane,  the  width  of  which  was  probably  from 
l6  to  20  feet  though  the  fact  cannot  be 
ascertained  certainly  from  the  testimony. 
This  lane  ran  immediately  north  of  the 
farm  of  a  man  named  Eppard.  Defendant's 
railroad  ran  north  and  south  on  the  west  of 
or  through  Elppard's  farm,  and  mnnlng  north 
and  south  on  the  west  of  the  farm  was  a 
public  highway  into  which  the  lane  opened. 
Eastwardly  from,  the  lane  the  country  was 
rough  and  hilly,  and  after  the  lane  opoied 
into  this  broken  country,  it  was  no  longer 
fenced  but  branched  Into  several  wooded 
roads  or  trails  over  the  hills.    When  the 
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railroad  was  built,  the  lane  was  treated  as  a 
public  highway,  and  cattle  guards  and  wing 
fences  were  otfiBtructed  across  the  railroad 
track  on  either  side  of  it  to  prevent  cattle 
straying  from  the  lane  along  the  right  of 
way.  Bvidence  was  Introduced  having  some 
tendency  to  prove  the  train  could  have  been 
prevented  from  .colUdlng  with  the  animals 
by  careful  management;  but  there  was  evi- 
dence to  the  contrary,  and  the  Jury  returned 
a  verdict  for  defendant  on  that  cause  of  ac- 
tion, thereby  acquitting  it  of  negligence. 
The  court  left  it  to  the  Jury  to  determine 
whether  or  not  the  lane  from  which  the  ani- 
mals entered  the  right  of  way  had  been 
opened  and  used  merely  for  a  private  outlet 
or  way  of  convenience,  and  not  as  a  traveled 
public  highway,  with  a  direction  to  return  a 
verdict  for  plaintiff  if  the  lane  was  found  not 
to  be  in  public  use.  A  request  by  defendant 
that  the  Jury  be  directed  to  return  a  verdict 
In  its  favor  was  refused. 

The  sole  question  presented  on  the  appeal  is 
whether  there  was  any  evidence  whlcli  sup- 
ported an  Inference  that  the  point  where  the 
animals  entered  the  right  of  way  was  else- 
where than  at  the  crossing  of  a  public  road 
which  the  defendant  company  was  not  requir- 
ed or  allowed  to  fence.  The  testimony  for 
plaintiff  showed  that  12  or  more  years  before 
the  accident  the  proprietors  of  the  land  on  ei- 
ther side  of  the  lane  had  fallen  Into  a  dispute 
about  the  boundary  Une  between  their  farms, 
and,  after  having  the  adjacent  fields  sur- 
veyed several  times,  had  opened  the  present 
lane,  fencing  It  off  from  their  fields.  Since 
that  time  the  lane  has  been  constantly  open 
to  public  use  and  every  one  who  desired  to 
travel  it  did  so.  Travel  on  it  appears  to 
have  been  infrequent  of  late  years,  but  has 
never  ceased.  Men  on  horseback,  lumber 
wagons,  and  other  vehicles  went  through 
there  occasionally;  some  every  week.  Plain- 
tiff, who  lived  five  miles  away,  testified  that 
he  had  used  the  road  and  that  It  showed  marks 
of  travel.  He  said  that  though  you  could 
see  such  marks,  the  lane  was  washed,  and  a 
wagon  could  hardly  get  through  now.  Pre- 
sumably the  best  Informed  witness  on  the 
subject  was  Eppard,  whose  farm  lies  Just 
south  of  the  lane.  His  testimony  as  to  the 
use  of  the  lane  by,  the  public  was  as  follows: 
"Q.  This  was  a  traveled  lane  through  there? 
A.  People  traveled  it  Q.  With  wagons  and 
horses?  A.  Yes,  sir;  and  stock  goes  through 
there.  Q.  Is  there  a  road  leading  off  at  the 
east  end  of  tills  lane?  A.  Yes,  sir.  Q.  Go- 
ingapthehlll?  A.  Yes, sir.  Q.  Isthataregu- 
lar  traveled  road?  A.  Yes,  sir;  it  goes  out 
on  the  flats  east  of  there.  Q.  And  the  lane  is 
regularly  traveled  by  the  public?  A.  Yes, 
sir;  It  la  traveled  by  the  public.  Q.  Regu- 
larly? A.  Yes,  sir;  whenever  they  want  to. 
Q.  Does  anybody  live  over  there  on  the  flats? 
A.  Tes,  sir.  Q.  Is  this  road  that  Is  west  of 
you,  of  the  place  where  you  r^it,  the  regular 
Anderson  and  Neosho  road?  A.  Yes,  sir.  Q. 
And  this  lane  nms  into  that?    A.  Yes,  sir." 


It  is  to  be  borne  fan  mind  that  all  the  evi- 
dence we  are  noticing  on  the  question  of  the 
use  of  the  lane  by  the  public  was  introduced 
by  the  plaintiff.  In- our  Judgment  It  estab- 
lishes conclusively  that  it  was  a  public  and 
traveled  road  and  ttad  been  for  more  than  Id 
years;  and  hence  the  public  had  acquired  a 
right  in  it  by  adverse  use.  Easley  v.  Rail- 
way Ck).,  113  Mo.  236,  20  S.  W.  1073.  Nor 
does  the  public  character  of  the  road  turn  on 
the  quantity  of  travel,  if  the  thoroughfare 
was  still  open  and  In  use  by  all  who  had  oc- 
casion to  go  over  it.  All  the  testimony  on 
the  point  goes  to  show  that  years  ago  the 
lane  was  set  apart  and  dedicated  by  the  ad- 
joining proprietors  as  a  public  passway  from 
the  country  lying  to  the  eastward,  to  the 
highway  on  the  west  of  Eppard's  farm,  and 
had  been  in  continuous  public  use  ever 
since.  It  was  not  shown  that  the  road  ever 
had  been  worked  by  the  county  authorities; 
but  this  was  an  immaterial  circumstance  to 
disprove  it  was  a  public  highway.  If  the  peo- 
ple at  large  had  acquired  by  prescription  the 
right  to  travel  over  it  and  were  exercising 
the  right  Roberts  v.  Railroad,  43  Mo.  App. 
287;  Brown  v.  Same,  20  Mo.  App.  427  Rail- 
road companies  are  not  required  to  fence 
their  lines  where  public  roads,  de  facto, 
cross  them.  Luckie  v.  Railroad,  76  Mo.  639. 
There  is  not  the  least  doubt  that  the  lane 
was  a  public  road  which  the  railroad  com- 
pany was  not  bound  to  fence.  And  the 
plaintiff  having  established  that  fact  by  his 
own  witnesses,  a  verdict  for  the  defendant 
should  have  been  directed  when  requested  at 
the  close  of  plaintiff's  case.  Pope  v.  Boyle, 
08  Mo.  527,  11  S.  W.  1010.  Nothing  in  the 
testimony  introduced  by  the  defendant  as- 
sisted the  plaintiff's  cause  by  tending  to 
prove  the  lane  was  not  a  public  road;  and 
the  defendant  having  renewed  Its  request  for 
an  order  for  a  verdict  In  Its  favor,  the  request 
should  have  been  granted.  Ouenther  v. 
Railroad,  95  Mo.  286.  8  S.  W.  371. 
Judgment  reversed.    All  concur. 


MASON  V.   ROGERS   et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.   Feb.  18, 
1906.) 

1.  Replevin— Defenses. 

In  replevin  for  cordwood,  the  evidence 
showed  that  plaintiff  sold  some  of  the  wood  to 
a  third  person,  and  that  defendant  refused  to  let 
the  third  i^erson  haul  it  away  on  the  ground 
that  plaintiff  owed  defendant  for  wood  tnat  he 
had  burned.  Held,  that  defendant  could  not 
justify  the  refusal  to  let  the  wood  go  on  the 
ground  that  the  third  person  had  no  written 
order  from  plaintiff  therefor. 

2.  Same — Costs. 

Where,  in  replevin,  the  property  had  been 
demanded  by  plaintiff  before  the  action  was 
brought,  and  had  been  wrongfully  detained  by 
defendant,  defendant  was  liable  for  the  costs 
accruing  prior  to  the  service  of  the  writ 
8.  Same. 

In  replevin,  the  constable  serving  the  writ, 
testified  that,  two  or  three  times  before  service, 
he  tried  to  get  defendant  to  let  him  turn  the 
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property  over  to  plaintiff,  that  defendant  re- 
nued  and  reserved  the  right  to  give  a  forthcom- 
ing bond  and  that  he  stated  that  plaintiff  could 
not  come  onto  the  place. .  On  the  anj  before  the 
constable  began  to  haul  the  property  away,  de- 
fendant's counsel  requested  him  to  withhold  any 
more  costs  until  the  day  of  trial,  if  he  could. 
Held,  that  defendant  on  being  d^eated  in  the 
action  was  liable  for  the  costs  incurred  after 
the  service  of  the  writ. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; James  T.  Neville,  Judge. 

Action  by  J.  A.  Mason  against  Letha 
Rogers  and  others.  From  a  Judgment  for 
plaintiff,   defendants   appeal.    Affirmed. 

O.  6.  Lydy,  for  am>ellant8.  Arch  John- 
son, tor  respondent. 

GOODES,  J.  This  is  an  action  of  replevin 
for  115  cords  of  dry  wood  alleged  to  be  of 
tbe  value  A  $155.  The  wood  was  situated 
on  a  farm  known  as  the  Hardman  Farm  and 
a  man  by  the  name  of  Hardman  lived  on  the 
place  at  the  time  tbe  wood  was  cut  There 
is  no  contention  against  the  respondent's 
ownership  of  the  wood. 

The  points  raised  by  the  appellants  are 
that  the  respondent  made  no  demand  for 
the  property  before  he  replevied  it  and  that 
the  defendant  is  not  responsible  for  any  of 
the  costs  of  the  action  on  this  account,  and 
not  responsible  for  the  costs  that  accrued 
after  the  constable  presented  the  writ  of 
replevin,  because  the  appellants  then  dis- 
claimed any  ownership  In  the  property  or  a 
right  to  retain  it.  The  contest  was  really 
over  the  costs.  The  evidence  for  the  plain- 
tiff tended  to  establish  that  he  had  sold 
some  of  the  wood  to  a  man  named  Van 
Johnson,  and  when  Johnson  went  to  the 
farm  to  get  It,  Rogers,  one  of  the  appellants, 
refused  to  let  him  haul  it  away  on  the 
ground  that  Mason  owed  him  (Rogers)  for 
wood  that  he  had  burned.  According  to 
Johnson's  testimony,  Rogers  said  that  when- 
ever Mason  paid  for  that  wood,  the  other 
wood,  which  Johnson  purchased  from  Ma- 
son, might  be  talien  away.  It  Is  Insisted 
that  Johnson  had  no  written  order  from 
Mason  for  the  wood  and  therefore  Rogers 
was  justified  In  refusing  to  let  him  get  it; 
but  It  suffices  to  say  as  to  this  point,  that 
Rogers  did  not  put  his  refusal  on  that 
ground,  nor  raise  any  question  about  John- 
son's show  of  right.  Another  witness,  W. 
N.  Jones,  testified  that  he  went  to  the  farm 
to  get  some  of  the  Mason  wood  and  after 
be  bad  hanled  part  of  it  away,  Mrs.  Rogers 
came  out  and  said  she  had  orders  to  "fire 
the  haulers"  who  were  getting  wood  out  of 
there.  She  admitted  the  wood  belonged  to 
Mason,  but  refused  to  let  Jones  finish  his 
load  for  the  reason  that  Mason  was  owing 
the  appellants.  An  attempt  was  made  to 
show  that  the  objection  of  the  appellants  to 
the  moving  of  the  wood  was  due  to  the  fact 
that  the  haulers  left  a  gap  in  the  fence.  The 
testimony  of  tbe  witnesses  does  not  sustain 
that  contention.  tTnqueetlonably,  there  was 
evidence  to  Show  that,  before  tbe  action  was 


instituted,  the  wood  was  demanded  by  tbe 
resi>ondent,  or  others  for  him,  and  wrongly 
detained  by  the  appellants..  Hence,  as  to 
tbe  costs  that  accrued  prior  to  the  time  of 
tbe  service  of  the  writ  of  replevin,  appellants 
are  liable.  Henshaw,  the  constable  who 
served  the  writ,  swore  that  two  or  three 
times  before  serving  it,  he  tried  to  get  Bogen 
to  lethlmtumwoodover  to  Masou,  but  Sogers 
forbade  him  to  do  so.  Henshaw  said  he  dis- 
liked to  see  costs  pile  up,  and  for  that  reason 
attempted  to  conciliate  tbe  appellants.  Rog- 
ers would  not  let  him  touch  the  wood,  and 
said  he  could  not  have  it  Henshaw  said  be 
went  to  see  Rogers  three  or  four  times  about 
the  matter,  and  the  latter  reserved  the  right 
to  give  a  forthcoming  bond  and  hold  tbe 
wood,  but  finally  failed  to  give  the  bond. 
Rogers  likewise  said  to  Henshaw  that  Mason 
could  not  come  on  the  place.  Henshaw  be- 
gan to  haul  the  wood  away  on  a  certain  Mon- 
day. On  the  Sunday  before,  he  received  a 
letter  from  Roger's  attorney  requesting  him 
to  withhold  any  more  costs  until  the  day  ot 
trial,  if  he  could.  Tbe  court.  In  its  declara- 
tions of  law,  declared  that  if  it  appeared 
from  the  evidence  that  respondent  bad  made 
no  demand  of  the  appellants  for  the  wood  be- 
fore he  instituted  the  action,  he  could  not  re- 
cover tbe  costs  of  the  action,  but  a  demand 
made  by  one  having  authority  from  the 
respondent  was  sufficient  That  If  the  re- 
spondent made  demand  through  other  persons 
who  were  unknown  to  the  appellants,  and 
respondent  failed  to  Identify  such  persMis,  or 
to  notify  appellants  that  they  had  authority 
to  act  for  respondent,  the  costs  could  not  be 
charged  against  the  appellants,  bnt  that  by 
placing  their  refusal  to  deliver  the  wood  on 
other  grounds,  the  appellants  had  waived  the 
right  to  Identification  of  respondent's  agents 
and  their  authority  from  bim.  Tbe  declara- 
tions of  law  were  fair,  and  tbe  evidence  war- 
ranted the  court's  judgment  In  favor  of  the 
respondent  The  wood  was  never  surren- 
dered to  tbe  constable,  nor  was  there  any 
offer  to  surrender  it  before  tbe  service  of  the 
writ  The  mere  request  to  the  constable  to 
withhold  any  costs  until  the  day  of  trial.  If 
possible,  was  not  equivalent  to  relinquishing 
the  property  to  blm  after  appellants'  rq?eat- 
ed  refusals  to  relinquish  It 
The  judgment  is  affirmed. 

BLAND,  P.  J„  and  NORTONI,  J.,  concor. 


HARBBRT  v.  DURDBN  et  aL 

(St.  Louis  Court  of  Appeals.    Missouri.   F^eb.  18, 
1906J 

1.  Pboosss  — SnvioK  — PuBLioATioK  — Ain- 

nAviTS— Obdbbs. 

The  publication  of  process  was  not  invalid 
because  neither  the  affidavit  on  which  the  order 
for  publication  was  made,  nor  the  order  itself, 
set  out  that  defendants  conld  not  be  served  with 
process  within  the  state. 

[Ed.  Note. — For  cases  in  point,  see  ToL  40, 
Cent  Dig.  Process,  I  11&] 
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Z   jTroaiOEifT— Recitals— SBBTicB—PBEStniF- 
noivs. 

Where  a  Judgment  Tedted  that  defendants 
had  been  duly  notified  by  publication  and  had 
made  default,  it  would  be  presumed  prima  facie 
that  the  court  acted  on  competent  evidence  that 
4ue  notice  had  been  given. 

9.  ExBCDTiOR— Motion  to  Quash. 

IrreKuIarities  of  procedure  occurring  prior 
to  a  Judgment  will  not  rapport  a  monon  to 
quash  an  execution. 

[X<d.  Note. — ^For  cases  in  point,  see  vol.  21, 
Gent  Dig.  Execution,  {  46a] 

4.  Save— Pbocess— AniDATiT    or    Publica- 
Tiow — Pboof. 

Where  a  motion  to  quash  an  execution  was 
baaed  on  the  affidavit  of  the  proprietor  of  a 
newspaper  in  which  process  was  published  which 
by  mistake  failed  to  show  due  publication,  but 
evidence  was  introduced  conclusively  establish- 
ing tliat  due  publication  was  in  fact  made,  the 
motion  was  properly  denied. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Wiley,  Judge. 

Action  by  D.  D.  Harbert  against  B.  T. 
Dnrden  and  others.  From  an  order  over- 
ruling a  motion  to  quash  an  execution,  de- 
fendants appeal.    Affirmed. 

Farls  &  Oliver,  for  appellants.  Brewer  ft 
Collins,  for  respondent 

OOODE,  J.  This  Is  an  appeal  from  a  Judg- 
ment overruling  a  motion  to  quash  an  exe- 
cution. The  execution  was  issued  on  a 
special  Judgment  which  has  been  rendered 
against  certain  land  in  Pemiscot  county. 
Those  lands  were  attached  in  this  action, 
which  was  brought  to  recover  demages  for 
the  breach  of  covenants  in  a  deed.  The  pe- 
tition, which  was  duly  verified,  contained  an 
allegation  that  the  defendants  were  nonresi- 
dents of  the  state  so  that  the  ordinary  process 
of  law  could  not  be  served  on  them.  On 
this  verified  allegation,  an  order  of  publica- 
tion was  directed  to  be  published  once  a 
week  for  four  consecutive  weeks  in  a  desig- 
nated newspaper  In  Pemiscot  county.  The 
affidavit  of  the  publisher  of  the  paper  which 
was  filed  in  proof  of  the  publication,  failed  to 
show  that  the  order  bad  been  published  a 
sufficient  time  before  the  term  of  the  court, 
at  which  the  Judgment  was  rendered,  to  war- 
rant a  Judgment  at  that  term.  Tbis  was  the 
principal  ground  of  the  motion  to  quash. 
.Vnother  ground  was  that  neither  the  peti- 
tion nor  the  affidavit  on  which  the  order  of 
publication  was  made,  nor  the  order  Itself, 
set  out  that  the  defendants  could  not  be  serv- 
ed with  process  In  this  state.  At  the  hear- 
ing of  the  motion,  the  proprietor  of  the  news- 
paper in  which  the  order  of  publication  had 
been  published,  testified  to  facts  proving  that 
in  truth  the  order  had  been  published  a  suffi- 
cient length  of  time,  and  number  of  times 
prior  to  the  term  of  court,  to  comply  with 
the  law.  Copies  of  the  various  issues  of  the 
paper,  showing  the  requisite  number  and 
dates  of  publication,  were  introduced  in  evi- 
dence. The  proprietor  testified  that  he  had 
made  a  mistake  In  filling  out  his  affidavit  of 


proof.  The  motion  to  quash  the  execution 
was  overruled  and  the  defendants  appealed. 

In  support  of  the  point  that  It  was  neces- 
sary for  the  verified  petition,  or  the  affidavit 
to  it,  to  state  that  the  ordinary  process  of 
law  could  not  be  served  on  the  defendants  in 
this  state,  we  are  cited  to  a  case  of  Hedrix  v. 
Hedrix,  103  Mo.  App.  40,  77  S.  W.  495.  We 
consider  that  decision  an  erroneous  construc- 
tion of  the  statute,  as  to  the  point  in  band, 
and  overrule  It 

The  next  proposition  relied  on  by  the  de- 
fendants is  that  It  was  Incompetent  to  show 
by  the  testimony  of  the  proprietor  of  the  pa- 
per and  copies  of  the  paper,  that  the  requi- 
site publication  of  the  order  of  publication 
was  made.  The  argument  Is  that  this  fact 
can  tte  proved  only  by  the  affidavit  of  the 
printer  of  the  paper,  with  the  copies  of  tbe 
publication  annexed,  and  filed  in  court  prior 
to  Judgment.  The  section  of  the  statute  In- 
voked says  that  "when  any  notice  or  other 
advertisement  sball  be  required,  by  law  or 
the  order  of  any  court,  to  be  published  in  any 
newspaper  or  made  in  conformity  with  any 
deed  of  trust  or  power  of  attorney,  the  affida- 
vit of  the  printer  or  publisher  with  a  copy  of 
the  advertisement  annexed,  stating  the  num- 
ber and  date  of  the  papers  In  which  the  same 
was  published,  shall  be  sufficient  evidence  of 
the  publication."  Rev.  St  1889,  {  4691.  It 
will  be  observed  that  the  statute  does  not, 
either  by  words  or  implication,  express  the 
thought  tbat  no  other  proof  than  the  kind  It 
mentions  Is  competent  The  general  rule  of 
law  Is  tbat  when  a  statute  designates  the 
mode  In  which  due  publication  of  a  notice 
shall  be  proved,  this  mode  is  the  only  one  for 
making  the  proof.  Comfort  v.  Balllngal,  134 
Mo.  281,  294,  86  S.  W.  609;  Martin  v.  Allard, 
<Ark.)  17  S.  W.  878;  Martin  v.  Barbour,  140 
rr.  S.  644,  11  Sup.  Ct  944,  85  L.  Ed.  646;  Luff- 
borough  ▼.  Parker,  16  Berg.  &  B.  (Pa.)  861. 
All  the  decisions  we  have  found  upholding 
that  doctrine  were  based  on  statutes  wtilch 
appeared  to  exact  a  certain  mode  of  proof; 
instead  of  merely  saying,  as  the  one  under  ex- 
amination does,  that  a  given  mode  shall  be 
sufficient  In  other  cases,  where  the  statute 
was  similar  to  the  one  under  consideration, 
evidence  of  tbe  very  kind  admitted  In  this 
case  was  held  competent  Claybrook  v 
Wade,  47  Tenn.  555;  Robinson  v.  Hall,  33 
Kan.  139,  5  Pac.  763;  Colton  v.  Rupert,  60 
Mich.  318,  27  N.  W.  520. 

Without  deciding  the  point,  we  Incline  to 
the  opinion  that  Its  proper  determination  de- 
pends largely  on  the  wording  of  tbe  statute 
construed.  Tbe  proof  Introduced  below 
showed,  beyond  all  doubt,  that  the  law  bad 
been  compiled  with  In  publishing  the  order 
of  publication,  and  tbat  the  defendants  bad 
as  complete  notice  of  the  pendency  of  the  ac- 
tion as  could  be  given  by  constructive  serv- 
ice. Tbe  simple  mistake  made  i>y  the  print- 
er when  Inserting  In  bis  affidavit  tbe  dates  on 
which  the  different  publications  of  notice  oc- 
curred la  all  that  the  defendants  rely  on 
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against  the  raUdity  of  the  Judgment  The 
most  important  circnmstance  bearing  on  the 
matter  Is  overlooked.  In  the  Judgment  ren- 
dered against  the  defendants,  the  court  found 
aa  a  fact  that  they  had  been  duly  notified  by 
publication  and  had  made  default  Now  all 
the  cases  on  the  subject  Including  those  cit- 
ed, hold  that  when  such  a  recital  occurs  In 
a  judgment  it  will  be  presumed  prima  facie 
In  an  attack  on  the  Judgment  that  the  court 
acted  on  competent  evidence  in  finding  due 
notice  had  been  given  of  the  pendency  of  the 
action.  Raley  v.  Oulnn,  76  Mo.  263;  Com- 
fort V.  Balllngal,  and  Claybrook  v.  Wade,  su- 
pra. Irregularities  of  procedure  occnrlng  pri- 
or to  a  Judgment  will  not  support  a  motion  to 
quash.  Horstmeyer  v.  Connors,  51  Ma  App. 
894.  But  it  has  been  decided  that  such  a  mo- 
tion, filed  at  a  subsequent  term  and  stating 
a  ground  going  to  the  Jurisdiction  of  the 
court,  may  be  sustained  by  a  return  on  the 
summons  which  failed  to  show  service  on 
the  defendant,  even  when  the  Judgment  en- 
try recites  due  service.  Brown  v.  Langlols, 
70  Mo.  226.  This  decision  was  based  on  the 
fact  that  a  return  on  a  writ  of  summons  is 
part  of  the  record.  The  motion  to  quash  in 
the  case  at  bar,  is.  In  effect  an  attempt  to 
contradict  and  nullify  the  Judgment  recital 
of  due  publication  of  the  order  of  publication, 
by  the  affidavit  of  the  proprietor  of  the  news- 
paper, which  affidavit  was  ordered  to  be 
made  a  part  of  the  record  In  the  cause.  We 
would  go  beyond  the  precedents,  were  we  to 
bold  that  the  Judgment  entry  was  Impeach- 
able, but  that  the  affidavit  was  conclusive, 
and  no  evidence  In  aid  of  the  Judgment  was 
admissible  to  show  that  a  clerical  error  oc- 
curred In  making  out  the  affidavit 

The  order  overruling  the  motion  to  qnash 
ia  affirmed. 


PARIS   MFG.   ft   IMPORTINa  CO.   T. 
CARLE  et  al. 

(St   Louis  Court  of  Appeals.    MIssonri.    Feb. 
13.  1906.) 

1.  Sai.b»— Action  fob  Pbicb— Instbuctiohs. 

In  an  action  for  the  price  of  goods  sold,  de- 
fendant claimed  that  she  had  verbally  ordered  of 
piaintifTs  agent  a  much  smaller  quantity  of 
goods,  although  she  had  signed  a  contract  which 
called  for  the  amount  of  eoods  delivered,  and  the 
oonrt  instructed  that  if  defendant  signed  the 
order,  knowing  that  it  called  for  the  amount  of 
goods  delivered,  the  verdict  must  be  for  plaintiff ; 
that  before  there  could  be  a  contract  of  sale,  the 
minds  of  the  parties  must  have  met,  and  that  if 
defendant  was  misled  by  the  statement  of  the 
salesman  as  to  the  quantity  of  goods  defendant 
was  purchasing,  defendant  had  a  right  to  refuse 
to  accept  the  goods.  Held,  that  the  instructions 
were  erroneous  as  leaving  out  of  view  the  ques- 
tion whether  defendant  was  fraadulently  Im- 
posed upon  by  the  agent 

2.  CoNTBACTS— VALiDrrr  of  Absent. 

A  party  cannot  avoid  the  obligation  of  a 
written  contract  signed  by  him  by  £nying  that 
he  knew  its  contents  or  that  it  expressed  the 
real  agreement,  unless  fraud  or  artifice  was 
practiced  upon  him,  or  he  was  enfeebled  by  ill- 


ness, or  Ignorant  and  unable  to  read  die  writing,, 
etc. 

[Ed.  Note. — For  cases  In  point  see  voL  11, 
Cent  Dig.  Contracts,  |i  415-417.] 

8.  Sales— Vauditt. 

Where  a  purchase  verbally  ordered  a  cer- 
tain amount  of  goods  of  a  salesman,  and  he 
placed  before  her  a  written  contract  calling  for 
a  greater  quantity  of  goods,  and  she  signed  it 
she  could  not  avoid  the  obligation  of  the  written 
agreement 

Appeal  from  Cape  Girardeau  Court  of  Com* 
mon  Pleas;  John  A  Snider,  Judge. 

Action  by  the  Paris  Manufacturing  &  Im- 
porting Company  against  N.  H.  Carle  and 
others.  From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.    Reversed. 

R.  O.  Ranney,  for  appellant  Robert  Ij. 
Wilson,  for  respondents. 

GOODE,  3.  This  action  was  brought  be- 
fore a  Justice  of  the  peace.  The  statement 
filed  alleged  that  on  September  18,  1903, 
and  prior  thereto,  plaintiffs  were  partners; 
that  on  that  day,  the  defendants  gave  a  writ- 
ten  order  to  plaintiffs  for  goods,  wares, 
and  merchandise,  amounting  to  $180.60;  that 
on  receipt  of  the  order,  plaintiffs  delivered 
such  goods,  wares,  and  merchandise  to  the 
defendants  in  accordance  with  its  terms  and 
amounting  to  the  sum  mentioned;  that 
defendants  promised  to  pay  plaintiffs  said 
sum  for  the  said  goods,  wares,  and  merchan- 
dise, but  refused  to  pay,  and  plaintiffs  seek 
Judgment  for  the  debt  The  evidence  goes 
to  show  tliat  a  day  or  two  before  September 
18,  1903,  E.  B.  Deane,  a  traveling  salesman 
of  plaintiffs,  called  at  the  millinery  store  of 
the  defendants  in  Cape  Girardeau  and 
proposed  to  sell  defendants  a  bill  of  goods. 
His  conversation  was  with  Mrs.  Carle.  On 
the  next  morning,  he  again  went  to  the  store 
carrying  samples  of  perfumery  which  he 
exhibited,  and  afterwards  took  from  Mrs. 
Carle,  representing  the  firm  of  Carle  & 
Mahn,  a  written  order.  Ttiis  document  Is 
as  follows: 

"Paris  Manufacturing;  ft  Importing  Co., 
Manufacturing  Chemists  and  Perfumers. 

"Comer  Main  and  Walnut  streets, 
St  Louis,  Mo. 

"For  redemption  of  advertising  coupons  we 
will  furnish  free: 

1  Doz.  Card  Perfumes   $  1  20 

1    "    Card  Perfume 180 

%  "     Perfume  for  Handkerchief 1  60 

[Here  follows  a  list  of  various  articles 

concluding  with :] 

Total  for  advertising  purposes $2S  00 

Following  the  above  list  is  a  list  of  eight 
articles,  amounting  to  $7.50  in  value,  furnish- 
ed free  to  apply  on  the  freight  diarges  ot 
the  goods. 

Warranty. — We  warrant  that  the  goods  ship- 
ped win  be  taken  from  the  same  general  stock 
as  salesman's  samples.  Should  any  article  fail 
to  give  your  customer  entire  satisfaction  we 
will  refund  the  price  to  him  or  furnish  a  new 
article  free  of  cost  provided  not  mors  ttum 
one-fourth  the  contents  has  been  used. 
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Exchange. — ^Any  goods  in  this  assortment  may 
be  exchanged  or  returned  for  credit  on  a  reordw 
at  any  time  within  eight  months  from  date  of 
invoice,  or  at  any  time  thereafter  provided  the 
reorder  be  for  twice  the  amount  returned. 

Return  Cash  Purchase. — Eighteen  months 
from  date  of  settlement  if  made  as  agreed  here- 
in, if  the  amount  of  retail  sales  is  less  than  the 
wholesale  price  of  this  order  the  Paris  Manu- 
facturing &  Importing  Co.  agrees  to  buy  back 
sufficient  goods  to  make  up  the  difference. 
nie  conditions  of  this  agreement  are  that  the 
customer  keep  the  goods  well  and  tastily  dis- 

Slayed,   use  advertising  provided,  and  by  the 
0th   of  each  month   inrnish   us   an   itemized 
list  of  sales  and  goods  on  hand. 

Terms  of  Settlement — One-fourth  of  the 
amount  due  in  tliree  months,  one-fourth  in  six 
months,  one-fourth  in  nine  months  and  one- 
foorth  in  twelve  months  without  interest  A 
diaconnt  of  1%  per  month  (12%  per  year), 
will  be  allowed  for  cash  in  10  days.  The  above 
terms  of  credit  will  only  be  allowed  in  case 
account  is  closed  by  notes  within  10  days  from 
date  of  Invoice;  otherwise  net  cash  30  days. 
The  vendor  shall  have  a  lien  on  all  goods  fur- 
nished until  settlement  is  made." 

Assortment 

2  Dos.  Card  Perfumes %      7S 

2    "     Card  Perfumes    125 

Z    "     Perfume  for  Handkerchief 2  00 

Tbere  are  34  other  kinds  of  articles  In  the 
list,  of  varloua  valaes  and  making  a  total 
of  $180.00.  These  were  the  goods  ordered 
by  defendant  Afterwards,  the  statement 
follows  that  100  bottles  of  two  dlfTerent  sizes, 
with  corks  for  same,  were  furnished  free 
of  charge. 

Free  with  the  above  assortment  one  $24.00 
Oak  Show  Case.  This  case  is  well  made,  is 
4  feet  long,  40  inches  high  and  24  inches  deep, 
wood  doors  and  shelves. 

The  Paris  Manufacturing  &  Importing  Co. 
will  send  out  coupons  to  each  of  100  persons, 
the  names  and  addresses  to  be  furnished  by 
customer,  said  coupons  to  be  redeemed  with 
goods  furnished  for  such  purpose  in  the  above 
order  and  the  coupons  to  be  good  for  a  present 
of  10  cents  worth  of  goods  or  a  credit  of  26 
cents  on  a  60  cent  purchase. 

Neither  party  shall  be  bound  except  as  herein 
expressly  agreed,  and  time  Is  the  essence  of 
these  agreements. 

Sept  18th,  1903. 

Paris  Manufacturing  &  Importing  Co. — Gen- 
tlemen :  On  approval  please  ship  the  above 
mentioned  goods  via  convenient  transirartation 
companies. 

[Customer's  Signature]    Carls  &  Mahn, 

Per  Mrs.  Mahn. 

[P.  O.  Address]    Cape  Girardeau,  Mo. 

Freight   Station,  

Salesman :   E.  B.  Deane. 

Exhibit  A.    James  E.  King,  Notary  Public. 

Although  the  order  is  signed,  "Carle  & 
Mahn,  per  Mrs.  Mahn,"  Mrs  Carle  swore  she 
signed  it.  It  seems  that  the  goods  ordered 
were  to  be  packed  in  a  show  case,  and  the 
defense  is  that  Deane  represented  to  Mrs. 
Carle  that  the  plaintiffs  sold  bills  of  goods 
amotmtlng  to  $25,  which  were  packed  In  a 
small  show  case,  and  other  bills  amounting  to 
$180.00  which  were  packed  in  a  large  case; 
that  Mrs.  Carle  verbally  ordered  a  bill  of 
merchandise  amounting  to  $25  to  be  packea 
In  a  small  case,  and  signed  the  order  for  the 
large  bill  under  the  Impression  that  it  was 


for  the  small  one.  She  swore  she  did  not 
read  the  contract  over  before  signing  It  but 
that  Deane  read  part  of  it  to  her  and  she 
misunderstood  Its  terms  or  was  misled  by 
him  regarding  them.  We  copy  portions  of 
her  testimony.  "I  cannot  state  Jost  the  date 
I  saw  Mr.  Deane,  first,  but  it  was  in  the 
week  that  we  ordered  the  goods,  and  he  was 
in  my  place  the  third  time  before  we  made 
the  order,  and  that  was  either  on  the  17th 
or  18th,  I  cannot  tell  just  which,  about  clos 
ing  time,  9  o'clock  or  possibly  a  little  after. 
He  told  ns  the  goods  were  a  good  line  of 
goods,  and  that  we  could  get  either  of  two 
sizes  of  show  cases  fall;  tbere  was  a  $25 
size  and  another  one  be  told  as  of  at  that 
time,  and  we  said  we  had  never  handled 
perfumes  or  anything  on  that  order,  and 
tbat  we  would  try  a  small  sample  case  and 
were  very  much  surprised  when  a  large  case 
came.  Q.  Why  did  you  not  read  that  order? 
A.  Mr.  Deane  read  me  part  of  the  order 
but  kept  It  in  his  hands;  I  never  had  the 
order  in  my  hands  except  to  sign  it  Q. 
Then  when  be  read  the  order  and  he  told  you 
of  the  sizes  of  the  cases,  did  yon  tell  blm 
what  size  yon  wanted?  A.  Tes,  sir;  and 
measured  right  on  my  counter  just  the  place 
it  would  fit,  and  I  told  him  I  could  not 
handle  the  larger  case.  Q.  He  measured  on 
the  counter  Just  where  it  would  fit?  A. 
Yes,  sir.  Q.  What  did  he  say  it  would  cost? 
A.  $25  case  tbat  would  be,  and  that  is 
what  I  thought  I  was  getting.  Q.  When  the 
case  came  was  It  the  size  that  be  measured 
on  your  counter?  A.  No,  sir.  Q.  What  was 
the  difference?  A.  Well,  the  case  I  got  must 
have  been  five  feet  In  length,  it  was  quite  a 
good  deal  larger.  Q.  How  much  larger?  A. 
Well,  the  one  I  ordered  was  about  2  or  2^ 
feet,  and  this  was  5  feet  long.  Q.  And  yon 
say  yon  could  not  use  the  flve-foot  case  as 
yon  had  no  room  for  it,  and  he  said  he  could 
send  a  smaller  case?  A.  Yes,  sir.  Q.  When 
it  came  what  was  the  size  of  the  one  you 
received?  A.  I  did  not  measure  it,  I  should 
estimate  it  at  five  feet  Q.  Mrs.  Carle,  1 
believe  you  said  you  never  read  the  order 
that  Mr.  Deane  presented  to  yon?  A.  No, 
sir.  Q.  Is  this  the  order  he  presented  to 
you?  (Witness  is  shown  original  order.)  A. 
I  suppose  it  is;  that  is  my  signature,  but 
Mr.  Deane  called  over  the  amonnt  of  goods 
out  of  this  order  that  was  to  be  put  ap  in 
the  $25  order.  It  was  never  his  understand- 
ing, nor  mine  either,  that  we  were  to  get  a 
$180  worth.  He  was  to  make  up  a  $25 
order.  Q.  Did  be  refuse  to  let  you  read 
this  order?  A.  No,  sir.  Q.  How  long  have 
you  been  acquainted  with  Mr.  Deane?  A. 
Never  knew  blm.  I  knew  what  his  business 
was,  knew  his  office  was  across  the  street, 
and  that  be  was  In  and  out  over  tbere. 
Q.  Is  this  the  only  knowledge  you  had  of  him? 
A.  Yes,  sir.  Q.  You  did  not  ask  him  to  let 
you  read  this  contract?  No,  sir.  Q.  Now, 
why  is  it  that  you  did  not  know  what  yon 
were  buying?    A.  Because  he  stated  to  me 
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what  I  was  buying.  Q.  You  did  not  ask  Mm 
to  see  this  agreement?  A.  No,  sir;  be  read 
off  what  wonld  make  the  $25  worth.  Q. 
And  yon  supposed  you  were  to  get  the  case 
and  the  goods  for  |25?  A.  A  small  case, 
not  the  large  case,  as  I  told  him  I  could  not 
handle  that,  as  I  bad  no  room  for  it.  Q. 
Then  you  supposed  you  were  getting  all 
these  goods  and  the  case  for  $25?  A.  Not 
those  goods,  but  $25  worth  of  goods.  Q. 
And  then  a  case?  A.  No,  they  furnished 
the  case,  and  there  was  no  charge  for  the 
case.  Q.  The  goods  were  only  to  cost  you 
$25?  A.  Yes,  sir;  that  was  the  amount  1 
wanted  to  try.  Q.  And  you  refused  to 
read  the  order?  A.  I  did  not  refuse  to  read 
the  order,  but  I  did  not  read  It.  Q.  You 
signed  It?  A.  Yes,  sir.  Q.  Now,  Mrs.  Carle, 
you  said  be  only  read  a  part  of  the  order; 
how  do  you  know  that?  A.  I  know  that  he 
did  not  read  all  those  articles,  for  I  know 
he  did  not  have  time.  Q.  Can  you  state 
what  be  did  read?  A.  No,  sir;  I  could  not 
tell  you,  but  I  told  him  to  select  $25  of  the 
.best  articles,  and  we  would  leave  it  to  his 
judgment  to  put  up  a  small  case.  Q.  Did  he 
tell  you  this  order  was  for  $180.60?  A.  If  1 
took  the  whole  order,  but  it  was  understood 
that  I  did  not  take  the  whole  order.  Q.  But 
he  told  you  the  order  was  for  $180.60?  A. 
Yes,  sir;  if  I  took  the  whole  order.  Q.  You 
did  not  watch  to  see  trim  mark  out  any  of  the 
order?  A.  He  said  be  would  put  up  a  $2S 
case.  Q.  Why  didn't  you  make  him  mark 
(rff  the  articles  so  as  to  make  $25?  A.  That 
would  have  been  proper.  Q.  You  signed  the 
order  Just  as  it  was,  knowing  that  it 
amounted  to  $180.60.  A.  Yes,  I  signed  that 
order.  Q.  Knowing  that  dt  was  $180.60? 
A.  I  knew  the  full  order  was  $180.60,  but 
I  thought  I  was  getting  only  $25  worth. 
Q.  You  knew  that  it  called  for  $180.60? 
A.  I  knew  all  that.  Q.  You  say  that  he 
told  you  you  were  only  to  get  $25  worth? 
A.  Yes,  sir." 

Deane  testified  that  plaintiffs  sold  no  bills 
of  goods  amounting  to  $25  packed  in  small 
cases,  but  sold  bills  of  only  one  amount.  It 
seems  that  a  show  case  was  furnished  free 
of  charge  to  the  customer.  Mrs.  Carle  testi- 
fied that  she  measured  on  her  counter,  to  see 
what  room  she  could  afford  to  give  to  a  case, 
and  told  Deane  she  could  use  none  but  a 
small  one.  Deane  testified  that  she  made 
some  objections  to  the  size  of  the  case  on  ac- 
count of  her  lack  of  room,  and  be  told  ber 
tbey  had  small  cases  too  and  she  could  put 
goods  out  of  tbe  larger  case  into  the  small 
one,  and  keep  the  latter  on  tbe  counter.  He 
swore  that  this  matter  was  talked  over  and 
Mrs.  Carle  agreed  to  buy  tbe  goods  men- 
tioned In  the  written  contract  He  swore  fur- 
ther that  be  offered  to  let  Mrs.  Carle  read 
tbe  contract;  that  be  read  the  substance  of  it 
to  ber,  but  did  not  name  every  article  of 
goods;  that  it  lay  on  the  counter  before  ber 
and  she  took  it  in  ber  bands  and  signed  it 
On  tbe  morning  the  goods  arrivd,  which 


was  a  few  days  after  tbe  order  was  given,  a 
clerk  in  the  store  of  tbe  defendants  opened 
tbe  case,  and  sold  a  small  portion  of  its  con- 
tents. When  Mrs.  Carle  got  to  the  store  that 
morning,  she  repacked  tbe  goods  in  the  case. 
After  a  correspondence  in  which  she  oideav- 
ored  to  have  the  plaintiffs  take  tbe  goods 
back,  and  they  refused  to  do  so,  she  shipped 
them  and  tbe  money  received  for  what  had 
been  sold,  to  the  plaintiffs  by  steamboat 
Plaintiffs  swore  they  never  received  nor  saw 
the  goods  after  they  were  shipped  to  defend- 
ants. 

Plaintiffs  requested  an  Instruction  that  if 
tbe  jury  believed  the  goods  were  ordered  in 
writing  by  defendants,  the  verdict  must  be 
for  plaintiffs,  notwithstanding  the  Jury  be- 
lieved one  of  the  defendants  had  told  plain- 
tiffs' salesman  that  defendants  only  wanted 
$25  worth  of  goods.  An  instruction  was 
given  declaring  that  if  defendant  signed  the 
order  knowing  It  called  for  goods  amounting 
to  $180.60,  the  verdict  must  be  for  plaintiffs. 
For  defendants,  the  court  Instructed  that  be- 
fore there  could  be  a  contract  of  sale,  the 
minds  of  tbe  contracting  parties  must  meet 
as  to  the  terms  of  sale;  and  if  the  jury  be- 
lieved the  parties  to  the  contract  in  question 
did  not  fully  understand  and  concur  in  It  no 
sale  was  made  and  the  verdict  should  be  for 
defendants,  that  if  defendants  were  misled 
by  tbe  statement  of  plaintiffs'  salesman  as  to 
the  quantity  of  goods  defendants  were  pur- 
chasing, and  signed  tbe  contract  in  tbe  belief 
tlmt  It  contained  a  far  less  amount  than  it 
did,  defendants  bad  a  right  to  refuse  to  ac- 
cept the  goods;  and  If  tbey  were  reshipped 
to  plaintiffs  within  a  reasonable  time  after 
the  mistake  was  discovered,  the  verdict  must 
be  for  defendants;  that  If  tbe  goods  shipped 
to  defendants  exceeded  in  value  the  amount 
of  defendants'  order,  tbe  latter  were  not 
bound  to  receive  the  goods  but  had  the  right 
to  reship  them  to  plaintiffs,  and  if  they  were 
reshipped,  the  verdict  must  be  for  defend- 
ants. The  jury  found  a  verdict  for  defend- 
ants and  judgment  having  been  entered  on 
it,  plaintiffs  appealed. 

It  is  apparent  at  a  glance  that  tbls  judg- 
ment cannot  stand.  Tbe  case  was  tried  and 
instructed  on  a  wholly  erroneous  theory. 
The  Instructions  to  the  jury  left  entirely  out 
of  view  the  question  of  whether  defendants 
were  fraudulently  Imposed  on  by  plaintiffs' 
agent  and  one  of  the  instructions  went  so 
far  as  to  give  the  defendants  tbe  right  to  re- 
pudiate the  contract  If  the  plaintiffs  shipped 
more  goods  than  defendants  ordered. 
There  was  no  contention  that  the  bill  of  tbe 
goods,  which  amounted  to  $180.60,  exceeded 
tbe  amount  called  for  by  tbe  written  order. 
In  truth,  tbe  bill  and  tbe  order  exactly  co- 
incided. Tbe  only  conceivable  theory  on. 
which  a  defense  could  be  established  was, 
that  plaintiffs'  salesman  fraudulently  pro- 
cured Mrs.  Carle  to  sign  the  order  by  falsely 
stating  its  contents  to  ber.  In  other  words,, 
that  there  was  fraud  In  procuring  tbe  exe- 
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Gutlon  of  the  contract  No  complaint  was 
made  abont  the  quality  of  tbe  goods,  the 
■ole  objection  being  that  plaintiffs  shipped 
more  goods  than  it  was  understood  between 
Mrs.  Carle  and  Deane  defendants  would  pur- 
chase. We  are  cited  to  certain  cases  in 
which  It  was  said  that  if  one  party  to  a  writ- 
ten contract  procured  the  signature  of  the 
other,  whether  by  fraud  or  otherwise,  and 
the  instrument  did  not  contain  the  contract 
actually  made,  but  a  different  one,  the  par- 
ties signing  were  not  bound.  Beck,  etc.,  Ca 
V.  Obert  64  Mo.  App.  241.  There  are  several 
de<-l8iona  of  that  tenor  In  this  state,  all 
founded  on  the  cases  of  Brlggs  v.  Bwart,  51 
Mo.  249.  11  Am.  Dec.  445,  and  Wright  v.  Mc- 
rike,  70  Mo.  176.  Those  cases  have  been  di- 
rectly overruled  and  are  no  longer  the  law. 
Crim  V.  Grim,  162  Mo.  644,  63  S.  W.  489,  64 
L.  R.  A.  502,  86  Am.  St  Bep.  521;  Lay  son  v. 
Cooper,  174  Mo.  211,  73  S.  W.  472,  97  Am.  St. 
Bep.  546.  The  rule  now  is  that  unless  some 
artifice  or  fraud  is  practiced  to  Induce  a  par- 
ty to  sign  a  contract  the  party  signing  can- 
not avoid  the  obligation  of  tbe  instrument  by 
denying  that  he  knew  its  contents  or  that  it 
expressed  the  real  agreement  Layson  v. 
Cooper  and  Crim  v.  Crim,  supra;  Catterlln 
V.  Lusk,  08  Mo.  App.  182,  71  S.  W.  1109;  Ma- 
gee  V.  Verity,  97  Mo.  App.  486,  71  8.  W.  472. 
Tbe  exceptional  instances  in  which  a  party 
escapes  the  consequences  of  his  written  obli- 
gation, are  those  in  which,  by  some  fraudu- 
lent contrivance,  he  was  misled  by  the  other 
party  regarding  the  contents  of  the  instru- 
ment, or  where  he  was  enfeebled  by  sickness 
and  past  understanding  what  he  signed,  or 
ignorant  and  unable  to  read  the  writing,  or 
where  some  similar  condition  prevailed. 
Mrs.  Carle  had  been  in  business  for  years, 
was  an  intelligent  woman  and  thoroughly 
coini)etent  to  contract  The  defendants  are 
therefore  bound  by  the  written  order  she 
gave,  unless  she  was  tricked  into  signing  it 
by  Deane  from   a  fraudulent  motive,   and 


without  carelessness  on  her  part  This  case 
Is  Indistinguishable  from  Layson  v.  Cooi>er 
and  others  we  have  cited,  In  which  tbe 
courts  held  defendants  could  not  be  released 
from  the  obligation  of  written  instruments 
executed  by  them,  on  the  ground  that  the  In- 
struments were  signed  by  the  defendants  In 
Ignorance  of  their  contents. 

The  only  question  we  have  been  In  doubt 
about  is  whether  the  case  ought  to  be  re- 
manded for  a  trial  of  the  issue  of  fraud  In 
procuring  Mrs.  Carle's  signature.  There 
seems  to  have  been  some  stress  laid  on  the 
fact  that  Deane  worked  for  a  commission 
and  was  interested  in  increasing  tbe  order. 
But  a  study  of  Mrs.  Carle's  own  testimony 
has  convinced  us  that  there  is  no  substantial 
evidence  of  any  fraud  practiced  by  Deane  to 
induce  her  to  sign  the  order.  He  did  not  de- 
ceive her  about  Its  contents  and  she  nowhere 
says  that  he  did.  The  contract  was  spread 
out  before  her  when  she  signed  it  Her  con- 
tention is  that  more  goods  were  shipped  than 
she  and  Deane  understood  defendants  were 
buying.  She  swore  she  knew  the  order 
called  for  $180.60  worth  of  merchandise,  and 
justiSed  her  refusal  to  receive  the  goods  by 
saying  that  Deane  understood  she  was  only 
buying  $25  worth.  This  evidence  has  no 
tendency  to  prove  that  Deane  deceived  her 
about  the  contents  of  the  instrument  It 
only  tends  to  prove  that  she  and  Deane  had 
a  verbal  understanding  and  agreement  which 
differed  from  the  written  one.  When  scru- 
tinized, the  defense  Is  seen  to  be  an  attempt 
to  substitute  for  the  written  agreement  a 
verbal  one;  and  this,  of  course,  cannot  be 
done 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  with  the  direction  to  enter 
Judgment  in  plaintiffs*  favor  for  tbe  amount 
of  the  bill  and  Interest 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 
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POWELL  ▼.  ROBERTS. 
(St.  Louis  Court  of  Appals.   MinourL  Feb.  13. 

Paktnesship  —  Dissolution  —  Liabiutt   o» 

Pabtnebs. 

Where  a  firm  of  attorneys  took  a  note 
for  collection,  and  obtained  judgment  on  the 
same,  and  dissolved  partnership  before  collect- 
ing the  judgment,  one  member  of  the  firm  was 
\Mi\e  to  the  client  for  an  amount  collected  on 
the  note  after  diasolution  of  the  partnership  by 
the  other  member,  and  converted  by  the  latter 
to  his  own  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partnership,  {  636.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Eiley,  Judge. 

Action  by  John  H.  Powell  against  F.  D. 
Roberts.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

S.  J.  Corbett,  for  appellant.  Brewer  ft 
CoUlDB,  for  respondent 

OOODE,  J.  The  facts  In  this  case  are  nn- 
dlaputed,  and  those  material  to  the  point  to 
be  decided  will  be  related.  Prior  to  March 
11,  1902,  F.  D.  Roberts,  the  appellant,  and 
J.  T.  Hunt,  under  the  Ann  name  of  Roberts 
&  Hunt,  were  partners  In  the  practice  of  law 
In  Caruthersville.  Powell  intrusted  a  promis- 
sory note  to  the  firm  for  collection.  The  note 
was  sued  on  before  a  justice  of  the  peace  and 
judgment  obtained  February  26, 1902.  An  «t- 
ecution  was  issued  the  next  day  and  on 
April  14th,  while  the  writ  was  In  the  con- 
stable's hands.  Hunt  compromised  the  judg- 
ment with  the  debtor  for  about  half  the 
amount  due,  gave  bis  receipt  therefor  as  at- 
torney for  Powell,  but  kept  the  money  Instead 
of  paying  it  to  his  client  In  fact  he  left  the 
state  shortly  afterwards.  Powell  sued  Rob- 
erts for  $75,  the  sum  collected  by  Hunt; 
the  judgment  in  Powell's  favor  having  been 
for  $155.  Roberts  &  Hunt  dissolved  their 
partnership  on  March  11,  1902,  after  the  judg- 
ment had  been  rendered  In  favor  of  Powell  and 
an  execution  Issued,  but  before  April  14tb, 
when  Hunt  collected  and  converted  the  mon- 
ey. Notice  of  the  dissolution  had  been  pub- 
lished before  the  last-named  date  in  a  news- 
paper published  in  Caruthersville.  The  de- 
fense is  that  Hunt  could  not  bind  Roberts  by 
any  agreement  nor  lay  him  liable  by  any 
tort  after  notice  of  dissolution  was  given. 
Roberts  was  bound  by  the  contract  made  with 
Powell  while  the  firm  of  Roberta  &  Hunt 
was  In  existence,  to  attend  to  the  collection 
of  the  note,  and  account  for  what  was  col- 
lected. Powell  never  made  an  agreement 
with  Roberts  to  release  the  latter  from  re- 
sponsibility for  the  due  performance  of  the 
firm's  undertaking;  and  certainly  the  dls- 
solntion  of  the  partnership  and  notice  of  the 
fact  would  not  terminate  Powell's  right  to 
hold  Roberts  accountable  on  the  contract  be- 
tween the  two.  There  is  no  doubt  that  the 
judgment  in  the  case  was  for  the  right  party. 
Two  cases  which,  are  counterparts  of  It  will 


be  found  among  the  reported  decisions  of  ttie 
Supreme  Court    Bryant  vi,  Hawkins,  47  Ma 
410;  Dean  v.  McFaul,  23  Mo.  7& 
The  judgment  is  affirmed, 

BLAND,  P.  J.,  and  NORTONI,  3^  ooncnr. 


CONRAD   ▼.    ILLINOIS    SOUTHERN    RY. 
(X). 

(St  Louis  Court  of  Appeals.   Missouri.  Feb.  13, 

19060 
Railroads  —  KiixiHO  Stock  —  Failttkk  to 
Fence— EviDiNCB— Question  of  Fact. 
Whether  a  railroad  company,  sued  for  the 
killing  of  an  animal  on  its  track,  negligently 
failed  to  construct  a  proper  fence  and  cattle 
guards,  held  under  the  evidence  a  question  of 
fact  for  the  determination  of  the  trial  court 

Appeal  from  Circuit  Court  St  Francois 
County ;  Robert  A.  Anthony,  Judge. 

Action  by  WUliam  H.  Conrad  against  the. 
Illinois  Southern  Railway  Company.    From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

William  S.  Anthony,  for  appellant  D.  L. 
Rivers,  for  respondent 

GOODS,  J.  This  action  was  institnted  to 
recoyer  the  value  of  a  cow  killed  by  one  of 
the  appellant's  locomotives.  The  accident 
happened  In  Randolph  township,  St  Francois 
county.  The  evidence  tended  strongly  to 
show  that  though  the  railroad  right  of  way 
was  fenced  where  the  animal  was  killed, 
and  continuously  through  the  township,  the 
fence  did  not  conform  to  the  statute  on  the 
subject  The  posts  were  16  feet  apart  so 
far  apart  that  the  wires  sagged.  The  animal 
was  killed  about  150  yards  from  the  crossing 
of  the  public  road.  There  were  cattle  guards 
constructed  at  this  crossing,  but  the  evidence 
of  the  plaintiff  was  that  they  were  so  made 
as  not  to  turn  cattle,  but  stock  could 
walk  ovor  them  at  will.  No  declarations  of 
law  were  asked  by  either  party  except  one, 
by  the  railroad  company,  that  on  the  evidence 
the  plaintiff  could  not  recover.  The  ooort 
found  judgment  for  the  plaintiff. 

The  point  raised  on  the  appeal  Is  that  the 
evidence  showed  the  statute  was  complied 
with  by  the  railroad  company,  and  ther^ore 
It  Is  not  liable  for  the  death  of  the  animal. 
This  contention  certainly  cannot  be  main- 
tained. The  testimony  on  the  subject  was 
highly  contradictory  in  respect  to  the  cattle 
guard.  Even  the  defendant's  testimony  re- 
garding the  fence,  though  it  tended  to  show 
the  fence  would  turn  stock,  showed  It  was 
not  built  as  the  law  required.  The  point 
raised  on  the  appeal  Involves  the  determina- 
tion of  the  weight  of  the  testimony,  .which 
Is  a  matter  for  the  trial  court  not  tar  this 
one. 

The  judgment  Is  afiSrmed. 

BLAND,  P.  J.,  and  NORTONI,  3^  concur. 
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MANGOLD  T.  ST.  LOUIS,  M.  ft  S.  B.  RT. 
<St.  Louis  Conrt  of  App^Ia.   Missouri.   Feb.  IS. 

1.  Bailboads— FxRCES— Goiimor-Law  Dtrrr. 

Railroads  are  not  required  bj  tlie  common 
law  to  fence  their  rigltt  ol  way. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  RaUroads,  §$  315-319,  356.] 

2.  Same— Statutokt  Liabilitt. 

Rev.  St.  1899,  {  1105,  provides  tliat  rail- 
roads sliali  fence  tlie  sides  of  tlie  road  where 
it  passes  throogb  caltivated  fields  or  nninclosed 
lands,  or  shall  be  liable  for  damages  done  to 
animals  on  the  road  or  by  reason  of  any  animais 
escaping  from  or  coming  upon  lands,  occasioned 
by  the  failure  to  construct  such  fences.  Held. 
that  the  fact  that  a  railroad  company  failed 
to  fence  its  right  of  way  where  it  passed  through 
plaintiff's  land,  did  not  give  him  a  cause  of  ac- 
tion, on  the  theory  that  he  was  prevented  from 
raising  crops  because  any  crop  put  in  would 
have  been  destroyed  by  cattle. 

Appeal  from  Circnlt  Court,  Bntler  County; 
James  U  Fort,  Judge. 

Action  by  John  Mangold  against  tlie  St 
Louis,  Memphis  ft  Southeastern  Railway. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

Phillips  ft  Phillips,  for  appellant.  James 
Orchard,  for  respondent 

GOODB,  J.  Plaintiff  owns  two  farms  or 
separate  tracts  of  land  in  Butler  county.  In 
Angust,  1902,  and  January,  190S,  defendant 
constructed  a  railway  through  the  tracts,  but 
has  never  built  fences,  gates,  and  cattle 
guards  along  Its  right  of  way.  The  petition 
alleges  those  facts  and  that  because  of  de- 
fendant's failure  to  fence  its  right  of  way, 
plaintiff  has  been  deprived,  for  three  years, 
of  the  use  of  one  of  the  tracts  for  agricultural 
purposes  and  of  the  other  tract  for  two  years ; 
that  the  lands  are  chiefly  valuable  for  agri- 
culture: that  their  value  is  ^  per  acre  and 
that  this  was  the  amotmt  of  damage  sustain- 
ed by  plaintiff  in  consequence  of  the  right 
of  way  being  unfenced.  Judgment  was  pray- 
ed for  a  sum  equal  to  the  amount  of  the  full 
rental  of  the  two  tracts  for  the  period  men- 
tioned. The  answer  was  a  general  denial. 
On  the  trial  of  the  case,  Judgment  was  given 
for  plaintiff,  and  afterwards  a  motion  for  a 
new  trial  was  filed  and  overruled,  bat  a  sub- 
sequent motion  to  arrest  the  Judgment  was 
sustained.  It  is  from  the  order  sustaining 
that  motion  that  plaintiff  appealed. 

The  only  question  presented  for  our  deci- 
«lon  is  whether  or  not  the  petition  stated  a 
-canse  of  action  for  damages.  No  allegation 
is  made  that  plaintiff  raised  crops  of  grass 
or  grain  on  the  land  and  that  these  crops 
were  damaged  by  the  Inroads  of  stock  on  ac- 
eotint  of  the  railroad  l>eing  unfenced.  Neith- 
er is  there  an  averment  of  n^llgence  In  re- 
spect to  tlirowlng  down  fences  or  any  other 
matter,  except  failing  to  construct  fences  and 
«attle  guards.  The  facts  relied  on  to  maice 
a  case  are  that  the  statute  imposed  on  de- 
foidant  an  obligation  to  fence  Its  line  which 
it  violated,  and,  in  consequence  of  the  viola- 
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tlon,  plaintiff  was  deprived  of  the  use  of  his 
lands  for  agricultural  purposes.  There  Is 
no  direct  averment  that  plaintiff  could  not 
cultivate  the  lands  himself  nor  rent  them  for 
cultivation,  but  the  reasonable  intendment 
of  the  petition  is  that  he  could  do  neither. 
His  attorney  contends  that  those  facts  con- 
stitute a  good  case  for  damages.  We  inter- 
pret the  petition  to  state  a  case  on  the  stat- 
ute, though  In  plaintiff's  brief  the  argument 
is  advanced  that  if  no  case  is  stated  under 
the  statute  requiring  railroads  to  fence,  never- 
theless one  is  stated  at  oommon  law.  Rail- 
road companies  are  not  required  by  the  com- 
mon law  to  fence  their  right  of  way.  Clark's 
Adm'z  V.  Hannibal,  etc.,  R.  Co.,  36  Mo.  202, 
220;  3  Blllott,  Railroads,  }g  1180  and  1181. 
Hence,  therewasnobreachof  any  common-law 
duty  by  defendant  which  would  lay  It  liable 
to  plaintiff,  and  we  may  dismiss  that  phase 
of  the  case  without  further  remark. 

Plaintiff  Is  not  without  support  from  Judi- 
cial opinions  for  the  proposition  that  an  ac- 
tion for  the  kind  of  damage  he  complains  of, 
wlU  lie  against  a  railroad  company  when  the 
damage  was  the  result  of  an  unfenced  right 
of  way  required  by  statute  to  be  fenced. 
Emmons  v.  R.  Co.,  86  Minn.  603,  29  N.  W. 
202;  Id.,  38  Minn.  216,  36  N.  W.  340;  Id.,  41 
Minn.  133,  42  N.W.789;  St  Louis,  etc.,  R.  Co. 
V.  Ritz,  33  Kan.  404,  6  Pac.  633.  An  examina- 
tion of  the  statutes  on  which  those  decisions 
were  based  will  show  that  the  enactments 
merely  required  railroad  companies  to  fence 
their  lines,  without  specifying  the  kinds  of 
Injury  for  which  they  would  be  responsible 
if  they  did  not  In  our  Judgment  the  Mis- 
souri statute  on  the  subject  furnishes  no 
foundation  for  the  plaintiff's  demand.  Such 
an  action  has  never  been  sustained  by  any 
appellate  tribunal  of  the  state,  and  the  under- 
standing of  the  profession  has  been  that  the 
remedies  of  an  adjacent  proprietor  against 
a  railroad  company  for  failure  to  fence,  were 
confined  to  damages  fOr  Injuries  done  to  his 
domestic  animals  by  trains,  or  to  his  crops 
by  Incursions  of  animals,  or  to  fencing  him- 
self and  recouping  his  outlay  from  the  com- 
pany. We  have  found  no  Missouri  case 
which  extended  the  liability  of  the  railway 
company  beyond  those  instances ;  and  by  re- 
verting to  the  earlier  decisions  ail  doubt  Is 
dispelled  regarding  the  maintenance  of  a 
case  like  the  one  at  bar.  The  original  rail- 
road act  was  enacted  in  1863.  The  section 
of  that  act  requiring  railway  companies  to 
fence  their  roads  was  Incorporated  in  the  Re- 
vised Statutes  of  1856,  chapter  39,  as  section 
62.  In  most  respects  the  section  was  like  the 
one  now  In  force  on  the  subject  Rev.  St 
1899,  i  1106.  But  the  statute  of  1865,  though 
It  made  railway  companies  answerable  to 
the  owners  of  stock  for  all  damages  to  their 
animals  by  Its  agents  or  engines,  contained 
no  provision  that  the  companies  should  be 
answerable  for  the  damage  done  by  animals 
escaping  into  adjacent  fields  on  account  of 
the   railroad   being   unfenced.    Our   statute 
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contains  a  provision  of  that  kind.  InOlaA's 
Adm'z  ▼.  Hannibal,  etc.,  R.  Co.,  supra,  the 
Supreme  Court  had  occasion  to  construe  the 
railroad  fencing  law  of  185S  In  an  action 
wherein  the  plaintUF  claimed  damages,  not 
only  for  the  killing  of  stock  and  some  other 
itans ;  but  for  damage  to  crops  by  cattle  and 
hogs  which  entered  cultivated  fields  from  the 
right  of  way.  The  trial  court  held  that  as 
the  statute  required  railway  companies  to 
fence  their  lines,  they  were  responsible  for 
the  last  mentioned  damage  as  well  as  the 
other  items,  but  the  Supreme  Court  decided 
that  the  statute,  as  it  theu  stood,  was  design- 
ed to  protect  railroads,  passengers,  and 
trains,  and  prevent  injuries  to  cattle  and 
other  animals  on  the  track ;  that  it  required 
companies  to  fence  their  roads  in  and  animals 
out,  but  did  not  require  them  to  inclose  the 
farms  or  fields  of  adjacent  proprietors.  It 
was  further  held  that  no  absolute  obligation 
was  imposed  even  to  fence  the  road ;  but  that 
companies  were  liable,  without  proof  of  negli- 
gence, to  owners  of  cattle  and  other  animals 
injured  while  straying  on  railway  tracks. 

As  to  the  contention  that  the  statute  madfi 
railway  companies  liable  to  adjacent  owners 
whose  crops  sufTered  from  the  depredations 
of  cattle  which  wandered  into  the  fields  from 
the  right  of  way,  the  court  said  that  It  was 
a  landowner's  duty  to  fence  his  fields 
against  the  intrusion  of  stock ;  that  the  stat- 
ute only  relieved  a  landowner  from  the  obli- 
gation of  keeping  his  own  cattle  shut  off  from 
the  right  of  way  and  cast  the  duty  on  the 
railroad  company,  so  far  as  to  make  it  re- 
sponsible for  injuries  to  stodc  by  its  trains 
in  consequence  of  the  animals  going  on  an 
open  track.  That  decision  is  direct  authori- 
ty against  the  present  plalntifF.  In  fact,  the 
case  considered  was  stronger  than  his;  for 
the  statute  construed  laid  down  the  duty  of 
a  railroad  company  to  fence.  In  the  same  lan- 
guage that  the  present  statute  doe!>,  and  the 


mischief  that  plaintiff  suffered  from  the  d*- 
fendanf  s  failure  to  teaae  was  the  actual  de- 
struction of  growing  crops  by  trecpaasing 
cattle.  Nevertheless,  the  company  was  held 
not  to  be  answerable,  for  the  reason  that  the 
extent  of  responBlblllty  prescribed  by  the 
statute  was  injuries  done  to  animals  by 
trains  and  not  to  crops  by  animals.  In  the 
present  case,  no  crops  were  destroyed  by  stock 
and,  so  far  as  appears,  none  were  raised. 
The  theory  Is  that  plaintiff  was  prevented 
from  raising  crops  himself  or  renting  to  ten- 
ants, because  any  crop  put  in,  would  have 
been  destroyed  by  cattle;  a  more  remote 
damage  from  failure  to  fence  than  the  one 
held  to  impose  no  liability  In  the  Clark  Case. 
It  follows  that  under  the  statute,  as  it  stood 
until  amended  to  read  as  it  does  now,  plain- 
tiff would  have  had  no  cause  of  action.  Does 
the  amended  or  present  statute  furnish  a 
basis  for  the  action?  The  amendment  adds 
nothing  except  that  an  adjacent  proprietor 
may  recover  for  damage  done  to  blm  by  rea- 
son of  horses,  cattle,  mules,  and  other  animals 
coming  on  his  lands  In  consequence  of  a  rail- 
way company's  failure  to  constroct  fences  and 
cattle  guards.  Now  it  Is  not  alleged  that  the 
plaintiff  was  damaged  in  that  way.  Hence, 
the  amendment  does  not  assist  his  complaint, 
and  he  has  no  better  case  under  the -present 
statute  than  he  would  have  had  under  the 
former  one.  In  truth,  as  a  penal  law,  this 
statute  must  be  strictly  construed.  If  the 
Legislature  had  not  undertaken  to  specify 
what  liabilities  railroad  companies  should  be 
under  to  an  adjacent  proprietor  In  the  event 
of  failure  to  fence  their  roads,  there  would 
be  strength  In  plalnticrs  position.  But  as 
the  statute  states  the  responsibility  of  the 
companies,  we  think  It  must  be  limited  to  the 
particulars  enumerated. 
The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  NOBTONI.  J^  concor. 
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lAWRENCB     COUNTT     BANE    ▼.     LAM- 
BERT et  al. 
(St.   Louis  CSonrt  of  Appeals.    Mlssonrl.    Feb. 

18,  igo&) 

1.  JxTDeHEHT— SCIBK    PAOIAS— RSVIVOR— WHO 

Hat  Sue 

A  Bnit  to  revive  a  judgment  beini:  a  mere 
oontiniuitioii  of  the  original  suit,  an  assignee  of 
the  Judgment  is  without  legal  capacity  to  sue 
out  a  writ  of  scire  facias  in  his  own  name  for 
snch  relief. 

[Bid.  Note. — For  cases  in  point,  see  vol.  80, 
Gent  Dig.  Judgment,  {  1590.] 

2.  MoKrOAGKS—SATiwAOiioR— Action  to  Sct 
AsiDK— Pabtizs. 

Where  the  lien  of  a  judgment  assigned  to 
defendants  had  expired  by  limltationg,  and  scire 
facias  proceedings  brought  by  them  to  revive 
the  judgment  were  void,  leaving  them  with  no 
lien  on  mortgaged  land  of  the  judgment  debtor, 
defendants  were  not  parties  in  interest  in  a  suit 
to  set  aside  a  release  of  such  mortgage  nor  en- 
titled to  contest  plaintiff's  right  to  relief. 

Appeal  from  Circuit  Ooart,  Barry  Oonnty; 
Henry  C.  Pepper,  Judge. 

Suit  by  tbe  Lawrence  County  Bank  against 
J.  M.  Lambert  and  otbers.  From  a  decree 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

L.  Beasley,  for  appellants.  W.  Cloud,  for 
respondent. 

BLAND,  P.  J.  To  secure  tbe  payment  of 
tbe  promissory  note  of  J.  M.  ILiambert  for 
$1,100,  payable  to  the  Missouri  Trust  Com- 
pany, Lambert  and  his  wife,  on  July  31, 
18S8,  conveyed  in  trust  to  B.  H.  Ingram,  trus- 
tee, the  following  described  real  estate,  situ- 
ated in  Barry  county.  Mo.:  The  north  half 
of  the  northwest  quarter  and  20^  acres  off 
tbe  west  side  of  tbe  southwest  quarter  of 
the  northwest  quarter  of  section  84,  town- 
ship 24,  range  29.  The  deed  of  trust  was 
timely  recorded  In  tbe  recorder's  office  in  said 
county.  Interest  was  paid  on  the  note  and 
extensions  of  time  of  payment  of  tbe  princi- 
pal were  granted  from  time  to  time  by  tbe 
Missouri  Trust  Company,  who,  prior  to  the 
Ist  day  of  August,  1903,  for  value,  transferred 
tbe  note  and  deed  of  trust  to  tbe  plaintiff. 
On  the  last-named  day  the  last  extension 
of  time  for  payment  e±t>lred,  and  Lambert 
made  application  to  L.  L.  Allen,  cashier  of 
plaintiff  bank,  for  a  further  extension.  Tbe 
negotiation  resulted  In  the  giving  of  a  new 
or  renewal  note  and  tbe  execution  of  a  new 
deed  of  trust  Tbe  new  note  was  given  for 
$850  (the  balance  due  on  the  old  note)  payable 
to  li.  L.  Allen,  cashier  of  tbe  plaintiff  bank, 
due  five  years  after  date,  with  8  per  cent 
Interest  per  annum,  payable  annually.  The 
new  deed  of  trust  conveyed  tbe  same  lands 
to  W.  A.  Bhea,  trustee,  tor  the  beneflt  of 
L.  L.  Allen,  cashier  of  tbe  plaintiff  bank. 
Tbe  old  note  and  deed  of  trust  were  not 
surrendered  to  Lambert,  but  tbey  were  In- 
closed in  an  envelope  with  tbe  new  note  and 
deed  of  trust  and  an  abstract  of  tbe  title  to 
tbe  lands,  which  bad  been  furnished  tbe 
Missouri  Trust  Company  when  it  made  tbe 


original  loan,  and  properly  addressed  and 
mailed  to  M.  T.  Abemathy,  Cassvllle,  Mo., 
the  county  seat  of  Barry  county,  plaintiff 
being  located  at  Pierce  City,  some  distance 
from  Cassvllle.  The  evidence  shows  tbat 
Abornatby  was  an  abstracter  of  titles  and 
had  been  acting  as  agent  for  tbe  plaintiff 
for  a  number  of  years  In  furnishing  abstracts 
of  title  to  lands  and  attending  to  the  record- 
ing and  satisfying  of  deeds  of  trust  held  by 
it  The  old  note  was  Indorsed,  in  a  manner, 
by  Allen  to  give  authority  to  Abemathy  to 
acknowledge  satisfaction  of  tbe  old  deed  of 
trust  On  receipt  of  the  deed  of  trust,  etc., 
Abemathy  examined  tbe  abstract  furnished 
tbe  Missouri  Trust  Company  and  saw  tbat 
it  showed  title  In  Lambert  and  then  entered 
on  tbe  margin  of  tbe  record  of  tbe  old  deed 
of  trust  the  following  release:  "Release. 
The  debt  In  tbe  within  deed  of  trust  having 
been  fnlly  paid  off  and  discharged,  I  hereby 
acknowledge  satisfaction  In  full  and  release 
tbe  property  herein  conveyed  from  tbe  lien 
and  Incumbrance  thereon,  this  eleventh  day  of 
August,  A.  D.  1903 ;  note  produced  and  can- 
celed In  presence  of  recorder.  M.  T.  Aber- 
natby.  Assignee  and  Legal  Holder  of  tbe  Note. 
A.  L.  Oalloway,  Recorder  of  Deeds."  Aber- 
natby  filed  tbe  new  deed  of  trust  for  record 
and  after  it  was  recorded  returned  It  and 
the  old  deed  and  note  to  Allen.  On.  October 
12,  1901,  S.  G.  Hankins  recovered  a  judgment 
against  Lambert  et  al.,  In  tbe  Barry  circuit 
court,  for. $505.  Afterwards  Hankins  assign- 
ed this  judgment  to  the  defendants,  who,  sub- 
sequently procured  a  renewal  of  tbe  old  judg- 
ment for  $800.  After  having  forwarded  the 
deed  back  to  Allen,  Abernathy  discovered 
this  renewed  judgment  on  the  records  of  tbe 
Barry  circuit  court  and  Immedlatly  informed 
Allen,  whereupon,  this  suit  was  brought  td 
set  aside  tbe  satisfaction  or  release  of  tbe 
original  Lambert  deed  of  trust  for  tbe  pur- 
pose of  giving  plalntifTs  lien  priority  over  tbe 
supposed  lien  of  defendants,  as  judgment 
creditors  of  Lambert  Tbe  court  granted 
tbe  prayer  of  tbe  petition  by  setting  aside 
tbe  release  upon  tbe  margin  of  tbe  record 
of  tbe  original  deed  of  trust.  Defendants 
appealed  from  this  judgment 

The  judgment  reviving  the  judgment  of 
October  12,  1901,  In  favor  of  S.  L.  Hankins, 
was  not  revived  on  a  scire  facias  sued  out 
by  blm  in  bis  name,  but  was  revived  in  the 
name  of  tbe  defendants  on  a  scire  facias  sued 
out  by  them,  as  assignees  of  S.  L.  Hankins.. 
A  suit  to  revive  a  judgment  is  not  a  new 
suit  but  a  continuation  of  the  original  one 
(Sutton  V.  Cole,  155  Mo.  206,  55  S.  W.  1052), 
and  a  Judgment  can  only  be  revived  in  tbe 
name  of  the  original  judgment  creditor,  there- 
fore, the  defendants  were  without  legal 
capacity  to  sue  out  a  writ  of  scire  facias  to 
revive  the  judgment,  and  the  judgment  as 
revived  is  void.  Bl<^  v.  Tanzey,  181  Mo., 
loc.  clt  523,  80  S.  W.  902.  Tbe  Men  of  tbe 
original  Judgment  bad  expired  by  limitation 
at  tbe  time  of  tbe  trlaL    Tbe  defendants. 
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therefore,  were  not  prejudiced  by  the  Judg- 
ment of  the  court  and  had  no  such  standing 
in  court  as  entitled  them  to  contest  the 
suit  of  the  plaintiff;  having  no  lien  them- 
selves upon  the  land,  It  was  a  matter  of  in- 
difference to  them  whether  the  plaintiff's 
lien  should  date  from  the  date  of  the  old 
or  the  new  deed  of  trust.  They  are  In  no 
position  to  complain  of  the  Judgment  of  the 
lower  court 

The  Judgment  Is  therefore  affirmed.  All 
concur. 

Jfote  to  Lawrenee  Oounfy  Bcmh  v.  Lambert. 

(Ark.  1861)  To  a  scire  facias  by  a  receiver 
to  revive  a  judgment  against  an  administrator, 
which  under  a  decree  in  chancery  Irnd  been  as- 
signed by  the  receiver  to  the  widow  of  the 
judgment  debtor,  a  plea  setting  forth  the  as- 
signment is  bad  on  demurrer,  as  merely  an 
equitable  title  thereby  vests  in  the  assignee, 
with  the  right  to  control  the  collection  and  use 
the  name  of  the  plaintiff. — ^Brearly  v.  Peay,  23 
Aric.  172. 

(Oa.  1849)  An  assigned  judgment,  which  baa 
become  dormant,  may  be  revived  by  scire  facias 
in  the  name  of  the  original  plaintiff,  for  the 
use  of  the  assignee. — City  of  Macon  v.  Trustees 
of  Bibb  County  Academy,  7  Ga.  204.  • 

(Ind.  1853)  Under  Rev.  St.  1843,  in  case  of 
the  assignment  of  a  judgment,  scire  facias 
may  issue  in  the  name  of  tne  original  plaintiff. 
— Forbes  v.  Tiffany,  4  Ind.  204. 

(Iowa,  1860)  A  sale  and  transfer  of  real 
property,,  for  which  the  vendor  has  recovered 
judgment  for  possession  in  an  action  for  its  re- 
covery, will  operate  as  an  assignment  of  the 
judgment,  and  the  purchaser  may  revive  the 
judgment  by  scire  facias  in  his  own  name. — 
Wright  V.  Parks,  10  Iowa,  342. 

(La.  1871)  Under  Act  1853,  providing  that 
any  party  interested  in  a  judgment  may  re- 
vive it,  a  purchaser  of  the  judgment  may  re- 
vive it  in  the  name  of  the  judgment  plaintiffs ; 
and  this,  though  they  constituted  a  firm  which 
has  been  dissolved. — Watt  v.  Hendry,  23  La. 
Ann.  594. 

(La.  1878)  A  suit  to  revive  a  Judgment 
that  has  become  the  property  of  a  third  per- 
son is  properly  brought  in  the  name  of  the 
original  plaintiff. — Marbury  v.  Pace,  30  La. 
Ann.  1330. 

(La.  1880)  An  attorney,  who,  by  special 
agreement  with  the  client,  is  entitled  to  a  cer- 
tain commission — as  here,  10  per  cent— on  the 
amount  recovered,  which  amount  is  evidenced 
by  and  embraced  in  a  judgment,  has  a  sufficient 
interest  in  the  Judgment  to  sue  for  its  full  re- 
vival.— Martinez  v.  Succession  of  Vives,  32  La. 
Ann.  305. 

(Md.  1847)  Under  Acta  1830,  c.  165,  the 
person  for  whose  use  a  judgment  has  been  en- 
tered may  prosecute  a  writ  of  sci.  fa.  to  revive 
it  in  his  own  name. — dark  v.  Digges,  5  Oill, 
109. 

(Mich.  1889)  Scire  facias  may  be  prose- 
cuted by  the  assignee  of  a  judgment  in  the 
name  of  the  assignor,  where  he  alleges  a  bona 
fide  assignment,  and  also  that  there  is  a  sum 
unpaid  on  the  execution  rightfully  belonging 
to  the  assignee:  Laws  1863,  p.  102,  allowing 


an  assignee  to  pursue  remedies  in  hia  own 
name,  l>eing  permissive  only. — HcRoberta  v. 
Lyon,  79  Mich.  25,  44  N.  W.  160. 

(Miss.  1844)  A  judgment  recovered  in  the 
name  of  a  surviving  putner  as  such  can  be  en- 
forced only  in  his  name  or  that  of  his  p^w>nai 
representative.  A  sci.  fa.  to  revive  cannot  be 
sued  out  in  the  name  of  the  administrator  of 
the  deceased  partner,  even  after  the  death  of 
the  survivor. — Copes  y.  Fulta,  0  Uias.  (1 
Smedes  &  M.)  623. 

(Mo.  1904)  At  common  law  a  judgment  may 
not  be  revived  in  the  name  of  its  assignee. — 
Bick  V.  Tanzey,  80  S.  W.  902,  181  Mo.  615. 

(Mo.  1904)  A  proceeding  to  revive  a  judg- 
ment Is  not  an  action  within  Rev.  St.  1^9,  I 
3748,  providing  that  any  action  which  the  plain- 
tiff in  an  assigned  judgment  might  have  bad 
thereon  mt^  be  maintained  in  the  name  of  the 
assignee. — ^Bidc  T.  Tanzey,  80  S.  W.  902,  181 
Mo.  515. 

(Mont  1884)  A  Judgment  in  favor  of  "E.  C. 
&,  Co."  cannot  be  revived  in  favor  of  two  per- 
sons who  make  affidavit  that  they  were  sur- 
viving partners  of  E.  C.  &  Co.,  there  being  no 
suggestion  in  the  record  of  E.  C's  death  or  of 
the  appointment  of  an  administrator.  This 
would  be  a  change  in  the  judgment,  which  can- 
not be  made  after  the  term  at  which  it  was 
rendered. — Boyd  v.  Platner,  5  Mont  226,  2 
Pac.  346. 

(Mont.  1808)  The  assignee  of  a  Judgment 
may  sue  to  revive  it,  under  the  law  requiring 
suits  to  be  brought  in  the  name  of  the  real  party 
in  interest. — Haupt  v.  Burton,  56  Pac  110. 

(Neb.  1902)  An  assignee  of  a  judgment  may 
maintain  revivor  proceedings  npon  it  in  his  own 
name. — School  Dist.  No.  34,  Adams  County  v. 
Kountze  Bros.,  92  N.  W.  587. 

(N.  Y.  1861)  Where  a  judgment  was  ob- 
tained by  a  plaintiff  in  his  lifetime,  his  per- 
sonal representatives  are  not  entitled  to  an  ac- 
tion to  revive  the  action  and  judgment  in  their 
name,  under  Code,  S  121,  relating  to  the  abate- 
ment of  suits  by  death,  marriage,  or  otherwise, 
and  of  their  revival. — Ireland  v.  Litchfield,  21 
N.  Y.  Super.  Ct  (8  Bosw.)  634. 

(Ohio,  1867)  The  assignee  of  a  Judgment 
debt  may  have  the  judgment  revived,  although 
the  debt  to  satisfy  which  the  judgment  debt 
was  assigned  Is  barred  by  the  statute  of  limi- 
tations.—Welsh  V.  Childs,  17  Ohio  St  319. 

(Ohio,  1880)  A  record  of  a  jud^ent  against 
three  persons  showed  that  on  motion  and  by 
consent  of  parties,  the  Judgment  was  to  stand 
against  one  as  a  surety  only.  Beli  a  sufficient 
certificate  that  lie  was  such  surety  to  authorize 
him  to  maintain  an  action  to  revive  said  judg- 
ment after  it  had  become  dormant  under  Ace 
Feb.  6,  1871.— Peters  v.  McWUliama,  86  Ohio 
St  155. 

(Pa.  1852)  A  sarety  who  has  paid  a  debt 
secured  by  Judgment  against  the  principal,  and 
who  Is  In  other  respects  entitled  to  be  anbsti- 
tuted  to  the  rights  of  the  creditor,  may  revive 
the  judgment  without  first  having  a  decree  of 
subrogation,  and  try  'his  right  on  the  adre  fa- 
cias.—Baily  V.  Brownfield,  20  Pa.  (8  Harris)  41. 

(\V.  Va.  1894)  An  assignee  of  a  judgment 
cannot,  in  bis  own  name,  maintain  a  writ  of 
scire  facias  to  revive  it,  since  he  is  not  author- 
ized to  do  so  by  Code  1801,  c.  139,  {  10,  pro- 
viding merely  that  an  "action,  smt,  or  adre 
facias  may  be  brought  on  a  judgment" — Wella 
V.  Graham,  39  W.  Va.  805,  20  S.  B.  6T8. 
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DEBS  T.  ST.  IX)niS,  M.  &  S.  B.  RT.  00. 

(St.  Iionis  Court  of  Appeals.   Missouri.   Feb.  IS, 
1906.    Rebearing  Denied  Feb.  27,  1906.) 

Bnor  to  Circuit  Court,  Wayne  County; 
E.  M.  Dearlng,  Judge. 

Action  by  WllUam  Dees  against  the  St 
Louis,  MempbiB  &  Southeastern  Railway 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

James  Orchard,  for  plaintiff  in  error.  O. 
li.  Hunger,  for  defendant  in  error. 

600DE,  J.  This  case  Is,  In  all  respects, 
like  the  case  of  James  R.  Moore  t.  Same 
Defendant  (No.  9,962)  92  S.  W.  766.  The 
stock  was  killed  at  the  same  station,  and  at 
practically  the  same  time. 

For  the  reasons  given  in  the  Moore  Case, 
the  Judgment  in  this  one  Is  affirmed.  All 
concur. 


PARDTTB  ▼.  McCOLLUM  et  al. 

(St.  Louis  Ck)urt  of  Appeals.    Missouri.    Feb. 
IS,  1906.) 

PABTKrasHiF— A.coouiiTiHa— Pastrex's  Lia- 

BZLITT  TOK   RERT. 

A  partnership  agreement  for  the  operation 
of  a  saJoMi  provraed  that  defendant  C.  agreed 
to  furnish  a  building.  After  the  date  to  which 
the  partnership  contract  was  extended,  C,  who 
was  the  owner  of  the  building  used,  conveyed  It 
to  his  wife,  who,  witb  knowledge  of  the  partner- 
ship contract,  permitted  plaintlfl  and  0.  to  con- 
tinue the  saloon  business  therein  without  daim 
for  rent  until  the  partnership  was  terminated, 
when  she  directed  that  plaintiff's  account  be 
charged  witb  rent  from  the  date  of  the  expira- 
tion of  the  contract.  Held,  that  the  busmess 
conducted  after  the  expiration  of  the  contract 
sbonid  be  considered  as  operated  according  to 
the  same  terms,  and  that  plaintiff  was  not  liable 
for  rent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S8, 
Cent.  Die.  Partnership,  {  79S;  vol.  82,  Cent. 
Dig.  Landlord  and  Tenant,  U  SSI.  796.1 

Appeal  from  Circuit  Court,  Iron  Oounty; 
B.  M.  Dearlng,  Judge. 

Action  by  J.  T.  Pardue  against  J.  W.  Mc- 
OoUum  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

H.  H.  Larlmore,  for  appellants.  N.  A. 
Motley,  for  respondent. 

BLAND,  P.  J.  Plaintiff  and  defendant  J. 
W.  McCoilmn,  on  January  12,  1900,  made  the 
following  partnership  contract :  "This  agree- 
mrat  made  and  entered  into  this,  the  twelfth 
day  of  January,  1900,  by  and  between  J.  W. 
McGolIum,  of  the  county  of  Stoddard  and 
state  of  Missouri,  party  of  the  first  part, 
and  J.  T.  Pardue,  of  the  county  of  Stoddard 
and  state  of  Missouri,  party  of  the  second 
part,  witness  that  the  party  of  the  first  part 
agrees  and  binds  himself  to  furnish  building, 
fixtures  and  original  stock  for  a  saloon  to  be 
conducted  at  the  stand  of  J.  W.  McCollum 
and  company  In  the  city  of  Dexter,  that  the 
party  of  the  second  part  agrees  and  binds 


himself  to  run  said  saloon,  devoting  all  his 
time  to  said  business.  That  the  stock  of  said 
saloon  is  to  be  kept  up  and  maintained,  and 
all  running  expenses  are  to  be  paid  out  of 
the  proceeds  of  the  sales  made  at  said  saloon 
in  the  course  of  business,  that  the  profits 
after  all  costs  for  keeping  up  stock  and  all 
running  expenses  are  to  be  divided  equally 
between  the  said  parties  to  this  contract." 
On  the  back  of  the  contract  is  the  following 
indorsement :  "This  contract  shall  remain  in 
full  force  and  effect  until  January  the  first, 
1902.    This  Is  the  first  day  of  January,  1901." 

The  evidence  shows  that  each  party  to  the 
contract  performed  his  part  of  the  agreement 
up  to  the  date  fixed  for  its  termination, 
January  1, 1902,  and  that  amicable  settlement 
of  the  partnership  accounts  was  made  be- 
tween the  partners  in  January,  1901,  and 
January,  1902.  In  January,  1902,  J.  W.  Mc- 
Collum conveyed  the  premises  on  which  the 
saloon  is  situated  to  his  wife,  A.  J.  McCollum, 
the  other  defendant.  After  January  1,  1902, 
without  expressly  renewing  the  contract,  or 
entering  into  any  new  arrangement  for  con- 
ducting the  saloon  business,  it  was  continued 
until  October  of  that  year  in  the  same  man- 
ner as  it  had  been  conducted  under  the  agree- 
ment, without  objection  on  the  part  of 
either  of  the  defendants.  The  net  profits 
of  the  business,  by  agreement  Of  the  parties, 
were  turned  over  weekly  by  plaintiff  to 
R.  A.  Slssler,  a  bookkeeper  and  derk  In  a 
drugstore  belonging  to  defendants,  and  also 
bookkeeper  for  the  saloon.  On  tJie  closing 
of  the  saloon,  in  October,  1903,  Mrs.  McCol- 
lum directed  the  bookkeeper  to  charge,  to  the 
saloon  account,  $460,  as  rent  of  the  saloon 
building  from  January  1  to  October  1,  1903, 
and,  on  settlement,  to  charge  plaintiff  with 
one-half  this  amount,  $225.  This  sum  was 
charged  to  the  plaintiff,  and  on  the  closing 
of  the  business  all  other  matters  of  the  part- 
nership were  amicably  settled;  but  plaintiff 
objected  to  the  rent  charge,  and  It  is  agreed 
that  this  item  was  not  settled,  and  that  the 
sum  of  $226,  as  his  share  of  the  rent,  was 
withheld  from  him  In  the  settlement,  and  that 
said  sum  Is  due  him,  if  he  is  not  liable  to 
pay  one-half  the  rent  charge.  (Other  part- 
nership Items  are  embraced  In  the  petition, 
bat,  as  they  were  cut  out  of  the  case  by 
the  Instruction  of  the  court.  It  Is  unnecessary 
to  give  them  any  attention.)  Plaintiff  recov- 
ered the  rent  Item  with  Interest  thereon, 
and  the  court  having  refused  to  grant  de- 
fendants' motion  for  new  trial,  they  appealed. 

The  evidence  shows  there  was  never  an 
agreement,  expressed  or  implied,  between 
plaintiff  and  the  defendants,  or  either  of 
them,  that  either  plaintiff.  Individually,  or 
the  saloon  partaershlp,  should  pay  rent  for 
the  use  of  the  building,  for  the  evidence 
Is  conclusive  and  all  one  way  that,  after 
the  termination  of  the  partnership  agreement 
of  January,  1902,  the  business  of  the  part- 
nership was  continued  by  the  tacit  consent  of 
all   the   parties    to   this   suit;    this   being 
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80,  In  law,  the  presumption  Is  that  It  was  oon- 
tinned  under  the  terms  of  the  original  part- 
nership contract  In  that  contract,  J.  W. 
McGoUnm  agreed  to  furnish  the  building, 
and  his  wife,  by  her  course  of  conduct,  with 
full  knowledge  of  the  contents  of  the  con- 
tract, mnst  be  presumed  to  have  assented  that 
the  business  should  be  continued  under  the 
terms  of  the  partnership  contract  There 
is  no  error  found  In  the  record,  but  even  If 
there  was,  the  Judgment  is  so  manifestly 
for  the  right  party  that  we  would  afSrm  It, 
Irrespective  of  any  and  all  error  Intervening 
at  the  trial. 
The  Judgment  Is  affirmed.    All  concar. 


STROTHER    v.    AMERICAN  COOPERAGE 
CO. 

(St  Lonls  Court  of  Appeals.    HisBonri.    Feb. 
13,  1906.) 

1.  Ijoos  and  Loooino  —  Sale  or  Timbkb  — 
Contract— OoNSTRUCTiow. 

A  contract  by  tlie  owner  of  certain  timber, 
by  which  he  granted  and  sold  "all  the  ash  timber 
of  the  diameter  of  15  Inches  and  under,"  stand- 
inc  (»  certain  land,  and  providing  that  for  each 
and  every  1,000  feet  of  lumber  cut  from  such 
timber,  to  be  measured  by  Scribner's  log  meas- 
ure, the  sum  of  30  cents  per  1,000  feet  should 
be  paid,  constituted  a  contract  for  the  sale  of  all 
timber  on  the  land  16  .inches  and  under  at  tihe 
stump. 

2.  iNJUNCTIOIf— JUBISDIOTIOH  —  OORTIKUINO 

TBE8PAB8— MtTLTiPLicrrr  OF  Surrs. 

Where  complainant  alleged  that  defendants 
were  daily  cutting  timber  from  his  land  over  16 
inches  In  diameter.  In  violation  of  a  contract  of 
sale  under  which  they  were  only  entitled  to  cut 
timber  under  such  size,  the  bill  stated  grounds 
for  equitable  relief  by  Injunction,  both  to  restrain 
a  continuing  trespass,  and  to  avoid  a  multiplicity 
of  suits. 
8.  BVIDKROK— Wbittbn   OoRTBAors  —  EIxpla- 

RATION   BT  PabOL. 

Where  a  contract  for  the  sale  of  all  stand- 
ing ash  timber  on  certain  land  of  the  diameter 
of  16  inches  and  under,  was  unambiguous,  parol 
evidence  that  all  of  such  trees  on  the  land  were 
hollow  at  the  butt,  was  Inadmissible  to  explain 
or  quali^  such  contract 

Appeal  ftom  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Biley,  Judge. 

Action  by  J.  D.  Strotber  against  the  Amer- 
ican Cooperage  Company.  From  a  decree  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brewer  ft  Collins,  for  appellant  Farrls  & 
Oliver  and  O.  O.  Shepard,  for  respondent 

BLAND,  P.  J.  On  April  18,  1908,  plain- 
tiff, by  his  attorney,  C.  G.  Shepard.  and  P.  P. 
Ferguson  made  and  entered  into  the  follow- 
ing contract:  "This  agreement  made  and 
entered  into  this,  the  13th  day  of  April,  1903, 
by  and  between  J.  D.  Strotber,  of  Pemiscot 
county,  Missouri,  party  of  the  first  part,  and 
P.  P.  Ferguson,  of  Pemiscot  county.  Mo.,  par- 
ty of  the  second  part  wltnesseth:  For  and 
in  consideration  of  the  sum  $100  cash  In 
hand  paid  by  the  party  of  the  second  part,  to 
the  party  of  the  first  part,  the  receipt  of 


which  is  hereby  acknowledged  and  the  far- 
ther agreements,  covenants,  and  stipulations 
herein  mutually  agreed  to  b«  k^t  done,  and 
performed,  and  the  further  sums  of  money 
herein  agreed  to  be  paid,  the  party  of  the 
first  part  does  hereby  grant,  bargain,  sell  and 
convey  to  the  party  of  the  second  part  all  of 
the  ash  timber  of  the  diameter  of  16  Inches 
and  under,  now  standing,  being  and  growing 
on  a  tract  of  land  containing  1,280  acres  more 
or  less.  In  township  18,  range  11  B.,  In  Pem- 
iscot county.  Mo.,  and  being  the  land  bought 
by  J.  D.  Strother  of  Hunter  and  Davis;  the 
said  second  party  is  to  have  the  same  time  to 
cut  and  remove  said  timber  as  the  first  party 
has  for  moving  timber  on  said  land  which  yet 
belongs  to  him.  The  second  party  hereby 
agrees  to  pay  to  the  first  party  for  the  tim- 
ber above  mentioned  the  sum  of  thirty  cents 
per  thousand  for  each  and  every  thousand 
feet  of  timber  so  cut  on  said  land,  all  of 
which  said  timber  Is  to  be  measured  by 
Scribner's  log  measure,  said  sum  of  80  cents 
per  thousand  feet  Is  to  be  paid  monthly,  for 
all  the  tlmb^  so  cat  the  previous  month ;  the 
second  party  agrees  to  enter  on  the  removing 
of  said  timber  on  or  before  the  1st  day  of 
June,  1903,  and  use  due  diligence  In  the  re- 
moving of  said  timber,  and  binds  himself  to 
cat  and  remove  all  of  the  merchantable  tim- 
ber hereby  conveyed  by  the  time  heretofore 
given  J.  D.  Strother  for  the  removing  said 
timber;  the  party  of  the  first  part  hereby 
agrees  that  the  $100  so  paid  on  said  tim- 
ber as  above  mentioned,  shall  apply  as  pay- 
ment on  the  first  timber  cut  by  the  second 
party,  and  there  shall  be  no  money  due  under 
this  contract  for  timber  so  cut  until  sufficient 
amount  has  been  cut  to  cover  the  amount  of 
$100  as  aforesaid."  Subsequently,  Fer- 
guson assigned  and  transferred  the  contract 
to  the  defendant  an  Iowa  corporation. 

The  evidence  shows  that  plaintiff  had  pur- 
chased of  the  owner  of  the  land,  the  stand- 
ing timber  on  the  1,280  acres  of  land,  mention- 
ed in  the  contract;  that  this  timber  was 
largely  ash,  suitable  for  manufacturing  into 
lumber,  and  that  ash  saw  timber  was  worth 
$6  i>er  thousand  In  the  stick ;  that  ash  timber 
16  Inches  and  under  at  the  stump  was  too 
small  to  be  used  as  saw  timber  and  was 
worth  only  30  cents  per  thousand ;  that  tliere 
was  a  considerable  quantity  of  ash  timber 
15  Inches  and  under  at  the  stump,  standing 
on  the  land;  that  after  acquiring  the  tract 
defendant  by  Its  saperlntendent  and  employ- 
es, went  upon  the  land  and  at  ilrst  only  cat 
such  timber  as  was  16  inches  and  tmder  at 
the  stump;  that  to  ascertain  the  slae  of  the 
trees  they  had  a  string  by  which  they  meas- 
ured them,  measuring  around  the  trees  at  the 
place  where  they  were  to  be  cut ;  that  later 
on  they  got  a  16  foot  pole  and  measured  six- 
teen feet  up  the  trees  and  cut  all  trees  IS 
Inches  and  under  at  the  top ;  that  the  plalntlir 
ascertained  defendant  was  cutting  timber 
over  15  Inches  at  the  stump,  and  saw  Tucker, 
defendant's   superintendent,    and    Informed 
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him  that  his  men  were  cutting  tlmter  over  IS 
Inches  at  the  stnmp.  Plaintiir  teatlfled  that 
Tnck»  expressed  surprise  at  his  men  catting 
timber  larger  than  16  inches  at  the  stomp, 
and  assured  plaintiff  that  it  would  not  occur 
again  and  that  the  company  would  pay  for 
the  larger  tlmbar  already  cut,  but  that  de- 
fendant continued  to  cut  the  larger  timber. 
Plaintiff  petitioned  the  court  to  enjoin  the  de- 
fendant from  cutting  timber  on  the  land,  over 
15  inches  In  diameter  at  the  stump.  A  tem- 
porary injunction  was  Issued  which  on  final 
bearing  was  made  perpetual.  Defendant  ap- 
pealed. 

On  the  hearing  defendant  offered  proof  that 
the  ash  timber  on  the  land  was  hollow  and 
"swell-butted"  and  that  an  ash  tree  15 
Inches  at  the  stump  was  a  mere  i>ole  or  sap- 
ling and  but  a  few  inches  in  diameter  a  few 
feet  up  the  tree,  and  that  these  facts  were 
well  known  to  the  plaintiff  and  Ferguson  at 
the  time  they  entered  into  the  contract  The 
court  refused  to  hear  this  evidence.  It  was 
shown  that  the  method  of  measuring  timber 
by  Scribner's  log  rule  was  to  measure  each 
stick  at  the  small  end,  and  that  the  lengths 
into  which  timber  was  cut  when  sold  by  the 
thousand,  were  14,  16,  and  18  feet.  There  is 
no  evidence  that  defendant  cut  timber  over 
18  feet  In  length  or  exceeding.  15  Inches  In 
diameter  at  the  small  end. 

1.  In  respect  to  the  contract  of  sale,  we 
think  it  Is  plain  that  the  timber  sold  was  ash 
trees  IS  inches  and  under  at  the  stump,  and 
this,  according  to  the  evidence,  was  the  con- 
struction defendant's  sui>erintendent  first 
pat  upon  the  contract  and  first  acted  on. 
It  Is  the  general  understanding,  whec  one 
speaks  or  writes  about  the  size  of  a  stand- 
ing tree  and  says  or  writes  that  It  does  or 
will  measure  16  Inches,  he  means  it  will 
measure  16  inches  in  diameter  at  the  stamp, 
and  It  was  so  Judicially  determined  in  Leon- 
ard y.  Holland  (Ky.)  79  S.  W.  227,  where  it 
was  ruled  that  under  a  contract  for  the  sale 
of  oak  trees,  12  inches  in  diameter,  the  di- 
ameter should  be  determined  by  measure- 
ment at  the  stump.  It  must  be  presumed 
that  the  parties,  when  they  made  the  con- 
tract, had  measurement  at  the  stump  In  their 
minds,  unless  other  expressions  In  the  con- 
tract show  they  had  a  different  understand- 
ing. Defendant  contends  that  the  stipula- 
tion in  the  contract  that,  "for  each  and  every 
thousand  feet  of  timber  so  cut  on  said  land, 
all  of  which  said  timber  is  to  be  measured 
by  Scribner's  log  measure,  said  sum  of  30 
cents  per  thousand  feet  is  to  be  paid,"  shows 
that  the  timber  sold  was  all  ash  timber  on 
the  land  16  Inches  and  under  at  the  top.  This 
elause  of  the  contract,  relied  on  by  the  de- 
fendant, has  sole  reference  to  the  measure- 
ment of  the  timber  after,  not  before,  It  was 
cat,  and  was  Incorporated  into  the  contract 


as  a  rule  by  which  to  ascertain  the  amount 
of  timber  defendant  should  pay  for. 

2.  Defendant  contends  that  there  is  no 
equity  In  the  bill,  that  It  Is  not  alleged  that 
defendant  Is  insolvent,  and  the  proof  shows 
that  the  timber  had  a  market  value  and  can 
be  compensated  for  in  an  ordinary  action 
for  damages.  The  petition  alleges,  that  the 
trespass — the  wrongful  cutting  of  ash  tim- 
ber over  16  Inches  in  diameter  at  the  stump 
— is  of  dally  occurrence  and  to  recover  com- 
pensation In  damages  would  necessitate  a 
multiplicity  of  suits.  The  evidence  supports 
this  statement  The  general  rule  in  respect 
to  the  jurisdiction  of  courts  of  equity  to 
cases  of  trespass  Is  thus  stated  by  Currier, 
J.,  in  EiChelkamp  v.  Schrader,  46  Mo.,  loc.  dt 
607,  608.  "The  jurisdiction  of  courts  of  chan- 
cery in  cases  of  trespass  Is  of  modem  ori- 
gin, and  It  is  uniformly  held  that  an  in- 
junction will  not  be  awarded  to  reatrato  the 
commission  of  an  ordinary  trespass  wh^re 
the  injury  flowing  from  It  is  not  Irreparable, 
and  where  an  adequate  remedy  may  be  had 
in  the  recovery  of  damages  against  a  solvent 
party.  Chancellor  Kent  reviews  the  subject 
elaborately  In  Jerome  v.  Ross,  7  Johns.  Oh. 
315  [11  Am.  Dec.  484],  and  reaches  the  re- 
sult above  stated.  He  says :  'I  do  not  know 
a  case  In  which  an  Injunction  has  been  grant- 
ed to  restrain  a  trespasser,  merely  because 
he  is  a  trespasser.' "  This  general  ruling 
has  several  qualifications:  one  Is;  where  the 
law  does  not  afford  an  adequate  remedy,  a 
remedy  by  injunction  exists,  even  though 
the  trespasser  is  solvent  Turner  v.  Stewart, 
78  Mo.  480;  Melcher  v.  Bank,  85  Mo.,  loc. 
cit  869;  Gordon  v.  Mansfield,  84  Mo.  App. 
372;  State  Saving  Bank  v.  Kercheval,  65 
Mo.  688,  27  Am.  Rep.  310;  Taylor  y.  Todd, 
48  Mo.  App.,  loc.  cit  556;  Palmer  y.  Crisle, 
92  Mo.  App.  510;  Heman  v.  Wade,  74  Ma 
App.  339.  Another  exception  is  when  the 
trespass  complained  of  is  continuous  or  of 
frequent  occurrence,  or  where  the  party  com- 
plained of  threatens  to  continuehiswrong  do- 
ing. Plaintiff's  case  clearly  falls  within  this 
exception.  Another  exertion  Is  that  in- 
junction will  He  to  prevent  a  multiplicity 
of  suits.  We  think  the  case  also  falls  within 
this  exception. 

3.  The  excluded  evidence  offered  by  de- 
fendant to  show  that  the  ash  trees  on  the 
land  were  all  hollow  at  the  butt  we  presume 
was  offered  for  the  purpose  of  throwing 
light  on  the  contract  of  sale.  The  contract 
Is  unambiguous;  Its  language  Is  clear  and  ex- 
plicit and  its  terms  easy  of  Interpretation, 
therefore,  parol  evidence  of  any  kind  was 
inadmissible  to  explain,  qualify,  restrict,  or 
enlarge  any  of  its  terms. 

No  error  appearing  In  the  record,  the  judg- 
ment la  afSrmed.    All  concur. 
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INMAN,  AKERS  &  INMAN  r.  ELK  COT- 
TON   MILLS. 
(Supreme  Court  of  Tennessee.    March  8,  1906.) 

1.  BALSS— CONTBAOr— OOUFUAHOE. 

Where  plaintiffs  agreed  to  sell  and  deliver 
to  defendants  50  bales  of  cotton  at  a  roecified 
price,  but  never  at  any  time  tendered  a  delivery 
of  more  than  49  bales,  they  were  not  entitled  to 
recover  for  defendants'  refusal  to  accept. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales,  }{  387,  951.] 

2.  Sakk— Waives  ov  Tenoeb. 

Where  a  seller,  on  being  notified  that  the 
buyer  would  refuse  to  accept  the  goods  pnr- 
diased,  immediately  declined  to  recognize  the 
cancellation  of  the  order  and  thereby  kept  the 
contract  in  force,  the  buyer's  notice  of  cancella- 
tion did  not  obviate  the  necessity  of  a  tender  of 
the  goods  by  the  seller  in  order  to  aatborise  a 
recovery  for  the  buyer's  breach  of  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  $  1087.] 

Appeal  from  Gbancery  Court,  Lincoln 
Gonnty;  Walter  S.  Bearden,  Chancellor. 

Action  by  Inman,  Akera  &  Inman  against 
the  Elk  Cotton  Mills.  From  a  judgment  dis- 
missing the  bill,  affirmed  by  the  Court  of 
Chancery  Appeals,  plaintiffs  appeal.  Af- 
firmed. 

Crownover  &  Crabtree  and  Gill  &  Hol- 
man,  for  appellants.  Carter  &  Lamb,  for 
appellee. 

BEARD,  G.  J.  The  complainants  in  this 
cause  are  partners  located  and  doing  a  cot- 
ton business  in  Atlanta,  Ga.,  and  the  defend- 
ant Is  a  corporation  engaged  in  the  manu- 
facture of  cotton  goods  at  FayettevlUe,  In 
this  state.  The  present  bill  1b  filed  to  recover 
the  sum  of  $508.64,  which  It  iB  alleged  has 
accrued  to  the  complainants  from  a  breach 
of  an  executory  contract  for  the  sale  and 
purchase  of  SO  bales  of  cotton.  On  the  17th 
of  June,  1904,  the  defendant  sent  to  the  com- 
plainants at  Atlanta  the  following  telegram: 
"If  at  11%  delivered  here  you  can  ship  Elk 
Cotton  Mills  here  fifty  bales  of  cotton  strict 
low  middling  prompt  shipment" — which  was 
replied  to  by  the  complainants  In  the  follow- 
ing telegram:  "We  accept  11%  strict  low 
middling  delivered  at  FayettevlUe."  This 
contract  was  Immediately  afterwards  con- 
firmed both  by  telegrams  and  letters  ex- 
changed between  the  parties.  The  complain- 
ants, not  having  the  cotton  on  hand  at  At- 
lanta, ordered  the  same  to  be  shipped  from 
Ooltunbus  and  other  points  In  Mississippi, 
where  tbey  seemed  to  have  cotton  depots. 
On  Jane  24,  1904,  they  delivered  21  bales 
to  the  railroad  for  shipment  to  defendants ; 
on  June  25tb,  8  bales;  and  on  June  27th, 
26  bales.  For  some  unexplained  reason  this 
cotton  was  much  delayed  en  route  to  Fayette- 
vlUe. Many  complaints  by  letter  and  wire 
were  made  by  defendant  to  the  complainants 
as  to  this  delay;  and  on  July  6th,  the  cot- 
ton not  then  having  been  received,  the  defend- 
ants sent  to  the  complainants  a  telegram  can- 
celing their  order  for  the  fifty  bales.  In  re- 


ply to  which  the  complainants  sent  a  message 
which  read  as  follows:  "Fifty  bales  ship- 
ped ont  promptly.  Delay  if  any  vrlth  the 
railroads.    We  will  not  accept  cancellation." 

The  defendant  declining  to  accept  the  cot- 
ton, which  arrived  In  FayettevlUe  on  the 
7th  of  July,  the  same  was  sold  by  the  com- 
plainants, and  the  present  bill  is  filed  against 
the  defendant  to  recover  the  loss  occasioned 
by  this  resale.  In  their  bUl  the  complainants 
Insist  that  in  Georgia,  as  well  as  in  other 
cotton  states,  including  Tennessee,  a  rule 
had  been  adopted  by  the  cotton  trade  several 
years  prior  to  the  present  transaction,  known 
among  men  engaged  in  that  trade  as  the 
"Sonth  Carolina  rule,"  which  embodied  a 
nse  and  custom  of  long  standing,  universal 
and  notorious  among  cotton  dealers  and  pur- 
chasers within  this  territory,  that  "prompt 
shipment,"  In  a  contract  for  the  sale  of  cot- 
ton, meant  adeUvery  to  the  common  car- 
rier within  14  days  from  the  time  of  the 
contract,  and,  the  deUvery  of  this  cotton  hav- 
ing been  made  wlttiin  that  period,  that  what- 
ever delay  occurred  thereafter  resulted  from 
the  action  or  nonaction  of  the  railroads  so 
receiving  it,  and  for  this  complainants  were 
not  liable.  It  is  further  insisted  in  the  bUl 
that  the  complainants,  upon  the  defendant's 
final  declination  to  take  this  cotton,  gave 
notice  that  it  would  resell  it  on  its  account, 
and  that  in  the  resale  made  in  accordance 
with  this  notice  the  highest  market  price  was 
obtained.  The  defendant  answered,  and 
averred  that  no  such  rule  or  use  existed  as 
was  all^^  by  the  complainants,  or,  if  it  did, 
averred  that  it  was  unknown  to  the  de- 
fendant, and  therefore  did  not  bind  it  It 
further  averred  that  prompt  shipment  In  its 
tel^ram  and  letters  meant  exactly  what  the 
terms  expressed — that  is.  Immediate  ship- 
ment; that  the  need  of  the  cotton  covered 
by  this  contract  was  pressing  at  the  time 
of  the  order,  as  was  well  understood  by 
the  complainants;  and  that  it  was  In  this 
view  that  promptness  In  shipment  was  made 
a  term  of  the  contract  It  further  denied 
ttiat  it  had  notice  from  the  complainants  of 
their  purpose  to  make  a  resale  of  this  cotton. 

These  were  the  defenses  made  In  the  orig- 
inal answer.  It  developed,  however,  in  the 
taking  of  the  proof,  that  only  49  bales  of 
cotton  of  the  shipments  made  by  complain- 
ants to  the  defendant  reached  FayettevlUe. 
1  bale  disappearing  in  course  of  transporta- 
tion, and  that  only  this  number  of  bales,  as 
a  matter  of  fact  were  tendered  to  the  de- 
fendant and  only  that  number  disposed  of 
upon  its  resale.  When  this  was  disclosed,  the 
answer  was  amended  so  that  the  Elk  Cot- 
ton Mills  as  an  additional  defense  averred 
that  the  complainants  had  breached  their  con- 
tract In  failing  to  tender  the  50  bales  which 
had  been  contracted  to  the  defendant 

The  chancellor  dismissed  this  bill,  and  the 
Court  of  Chancery  Appeals  has  affirmed  his 
decree,  resting  the  affirmance  upon  the  fact, 
as  found  by  that  court  that  while  it  was 
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a  custom  of  long  standing  and  m>  uniform 
and  notorioiu  In  Georgia,  North  Carolina, 
SoaUi  Carolina,  and  otber  cotton  states 
among  dealers  In  cotton  as  to  have  become 
embodied  finally  In  the  rale  referred  to  above, 
that  prompt  shipment  meant  a  shipment  with- 
in 14  days  from  the  making  of  the  contract, 
yet  that  this  custom  and  rnle  were  unknown 
to  the  defendant  and  to  certain  other  mills 
in  the  state  of  Tennessee,  and  It  was,  there- 
fore, held  that  the  defendant  was  not  bound 
by  either,  and  that  the  delay  in  the  shipment 
of  this  cotton  was  a  breach  of  the  contract, 
which  barred  complainants  of  a  recovery. 

There  is  very  considerable  authority  for 
the  contention  made  by  the  complainants  that 
this  contract,  having  been  closed  in  Atlanta, 
was  a  Georgia  contract,  and  that  the  terms 
used  by  the  defendant  in  its  telegram  of 
June  17th,  to  wit,  "prompt  shipment,"  were 
to  be  construed  with  regard  to  the  well- 
established  usage,  existing  there,  as  well  as 
elsewhere,  in  the  cotton  states;  and  this, 
though  the  defendant  was  without  knowledge 
of  the  same.  In  Star  Glass  Co.  t.  Morey,  108 
Mass.  670,  it  was  held  that  a  contract  made 
in  Boston  for  glass  to  be  manufactured  in 
Philadelphia  and  there  delivered  to  the  car- 
rier is  governed  by  the  custom  and  usages 
prevailing  In  this  latter  city.  In  Samuels 
T.  OUver,  130  111.  7S,  22  N.  B.  499,  the  propo- 
sition is  announced,  as  supported  by  many 
previous  cases  determined  in  that  state,  as 
well  as  upon  the  authority  of  Lawson  on 
Usages,  47,  284-287,  that  a  person  dealing 
at  a  particular  market  will  be  taken  to  have 
dealt  according  to  the  known  general  custom 
and  usage  of  that  market;  and  this  has 
been  held  to  be  the  rule,  whether  he  in  fact 
knows  of  the  custom  or  not  While  the  exact 
question  has  not  been  settled  in  this  state, 
yet  there  is  much  In  the  reasoning  of  the 
court  in  Railroad  v.  Naive,  112  Tenn.  239, 
79  S.  W.  124,  64  IJ.  a.  A.  44S,  and  the  author^ 
Itlee  there  cited,  which  give  support  to  the 
Insistence  of  the  complainants  on  this  point 
It  is  not  necessary,  however,  for  us  to  deter- 
mine this  question,  as  we  think  it  clear  the 
complainants  must  be  repelled  upon  another 
and  distinct  ground.  As  has  been  seen,  the 
complainants  agreed  to  sell  and  to  deliver 
to  the  defendant  at  FayetteviUe,  60  bales  of 
strict  low  middling  cotton,  and  the  defendant 
agreed  to  purchase  and  receive  that  number 
of  bales. 

A  delivery  of  a  less  number  was  not  a 
compliance  with  this  contract  So  far  as  it 
affected  the  contract  relations  of  the  parties, 
a  failure  in  the  matter  of  1  bale  was  as  much 
as  a  failure  to  deliver  any  greater  number 
of  bales.  The  complainants  sue  to  recover 
for  the  breach  of  an  entire  contract  and 
in  order  to  maintain  their  bill  they  must 
show  a  compliance  or  a  willingness  to  comply 
with  It  as  an  entirety.  Failing  In  this  latter 
regard,  th^  fall  altogether.  Tiedeman  on 
Sales,  I  101 ;  Barker  v.  Reagan,  4  Heisk.  690. 
Their  Insistence  that  they  were  relieved  from 


tendering  60  bales  by  reason  of  the  repudia- 
tion of  the  contract  by  the  defendant  under 
the  facts  found  by  the  Court  of  Chancery 
Appeals,  cannot  avail  them.  If  they  had 
accepted  the  repudiation,  or  rather  cancella- 
tion, of  the  contract  contained  in  the  telegram 
from  the  defendant  of  July  7tb,  then  this 
failure  would  not  have  affected,  other  mat- 
ters out  of  the  way,  their  right  to  recovery. 
This,  however,  they  failed  to  do.  They  de- 
clined positively  to  accept  the  cancellation, 
and  thus  kept  the  contract  alive  between 
themselves  and  the  defendant  and  thus 
enabled  the  defendant  notwithstanding  Its 
attempted  cancellation,  to  avail  Itself  of  any 
previous  or  subsequent  breach  on  the  part 
of  the  complainant  As  is  said  In  Gentry 
V.  Margollus,  110  Tenn.  674,  76  S.  W.  959: 
"It  takes  two  to  make  a  contract  and  Just  as 
truly  it  takes  two  to  do  away  with  one,  in 
the  absence  in  the  contract  itself  of  a  term 
allowing  either  party  to  retire  at  pleasure." 

The  rule  of  law  on  this  subject  is  thus 
stated  In  9  Cyc.  p.  637:  "If  a  promisee 
elects  not  to  accept  the  remittance  and  con- 
tinues to  insist  on  the  performance  of  the 
promise,  as  be  may  do,  the  contract  remains 
in  existence  for  the  benefit  and  at  the  risk 
of  both  parties,  and  if  anything  occurs  to 
discharge  it  from  other  causes  the  promisor 
may  take  advantage  of  such  discharge."  The 
following  authorities  are  cited  which  support 
this  text:  Smith  v.  Georgia  Loan,  etc.,  Co., 
118  Ga.  976,  39  S.  B.  410;  Kadlsh  v.  Young, 
108  111.  170.  43  Am.  Rep.  648;  Howard  v. 
Dally,  61  N.  T.  362,  19  Am.  Rep.  286.  See. 
also,  Ault  V.  Dustln,  100  Tenn.  366,  46  S.  W. 
981. 

In  the  leading  case  of  Roebm  v.  Horst 
178  U.  S.  1,  20  Sup.  Ct  780,  44  L.  Ed.  953, 
in  discussing  the  effect  of  an  unqualified  and 
positive  refusal  to  perform  a  contract  though 
the  performance  thereof  is  not  yet  due,  the 
Supreme  Court  of  the  United  States  quote 
at  length  from  the  opinion  of  Cockbum, 
Chief  Justice,  in  Frost  v.  Knight  L.  B.  7 
Bxcb.  Ill,  as  follows :  "The  law  with  refer- 
ence to  a  contract  to  be  performed  at  a 
future  time,  where  the  party  bound  to  per- 
formance announces  prior  to  the  time  his 
intention  not  to  perform  It  •  *  •  may 
be  thus  stated :  The  promisee,  if  he  pleases, 
may  treat  the  notice  and  intention  as  in- 
operative, and  await  the  time  when  the  con- 
tract is  to  be  executed,  and  then  hold  the 
other  partr  responsible  for  all  the  conse- 
quences of  nonperformance ;  but  In  that  case 
he  keeps  the  contract  alive  for  the  benefit 
of  the  other  party  as  well  as  bis  own.  He 
remains  subject  to  all  his  obligations  and 
liabilities  under  it  and  enables  the  other 
party,  not  only  to  complete  the  contract  If 
so  advised,  notwithstanding  his  repudiation 
of  it  but  also  to  take  advantage  of  any 
supervening  circumstances  which  would  Justi- 
fy him  in  declltalng  to  complete  It  On  the 
other  hand,  the  promisee  may.  If  he  think 
proper,  treat  the  repudiation  of  the  other 
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party  a8  the  wrongful  putting  an  end  to 
tbe  contract  and  may  at  once  bring  his  ac- 
tion as  on  breacb  of  It;  and  In  sncta  ac- 
tion he  will  be  entitled  to  snch  damages  as 
wonld  have  arisen  from  the  nonperformance 
of  tbe  contract  at  tbe  appointed  time,  subject, 
however,  to  abatement  in  respect  of  any 
circumstances  which  may  have  afforded  him 
the  means  of  mitigating  his  loss." 

We  think,  on  this  ground,  that  the  com- 
plainants' bill  was  not  maintainable,  and 
therefore  should  be  dismissed.  Tbe  costs 
of  tbe  cause  will  be  paid  by  the  complainants. 


SHEPPEBSON  et  al.  7.  BTJRNETTB. 
(Supreme  Court  of  Tennessee.    March  3,  1906.) 

FOBCIBLB   ENTBT   AND    DETAINER— NATDBK    OF 

Action— Pebsons  Liable— Pkbsons  Olaiu- 
ino  Thbouoh  Tenant  bt  Cubtest. 

Under  Shannon's  Code,  i  6093,  defining  un- 
lawful detainer  as  where  the  defendant  enters 
by  contract,  either  as  tenant  or  claiming 
through  or  under  a  tenant,  the  action  of  un- 
kiwful  detainer  lies  only  where  the  defendant 
entered  by  contract  and  as  lessee,  or  under  a 
lessee,  and  hence  that  form  of  action  will  not 
lie  against  one  who  entered  under  a  conveyance 
from  a  tenant  by  curtesy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  §§  23- 
28.] 

Appeal  from  Circuit  Court,  Bedford  Coun- 
ty; Jno.  Hli  Blcbardson,  Judge. 

Action  by  John  Shepperson  and  others 
against  Amanda  Bumette.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

T.  B.  Myers,  for  appellants.  T.  H.  Greer, 
for  appellee. 

NEIL,  J.  This  was  an  action  of  unlaw- 
ful detainer,  brought  originally  before  a 
Justice  of  tbe  peace  of  Bedford  county,  and 
from  his  Judgment  appealed  to  the  circuit 
court  of  the  county,  where  it  was  tried  before 
Judge  Richardson  without  the  Intervention 
of  a  Jury.  Tbe  following  facts  were  agreed 
upon  by  the  parties,  viz.: 

On  November  12,  1860,  Silas  Pratt  and  wife 
conveyed  to  Jane  Sutton,  wife  of  Alfred  Sut- 
ton, the  land  in  controversy.  Jane  Sutton 
died  over  80  years  ago.  At  that  time  she 
and  her  husband  were  living  upon  the  land 
mentioned  and  occupying  it  as  their  home. 
The  plaintiffs  are  the  children  of  Sutton  and 
wife.  In  1877  Alfred  Sutton,  the  husband, 
conveyed  the  land  to  Flem  Bumette.  The 
latter  died  about  20  years  ago,  leaving  the 
defendant  Amanda  Bumette  as  his  widow. 
She  has  been  occupying  the  place  since  that 
time,  paying  tares  and  claiming  as  the  widow 
of  Flem  Bumette.  Alfred  Sutton  died  Au- 
gust 12,  1903. 

The  present  action  was  brought  on  the 
8d  of  December,  1904. 

It  is  conceded,  and  the  facis  furnished  the 
legal  basis  for  the  conclusion,  that  Alfred 
Sutton  was  tenant  by  the  curtesy  of  the 


land.  No  question  of  the  statute  of  limita- 
tions is  made,  or  could  be  made,  since  It 
appears  that  the  suit  was  brought  within 
less  than  two  years  after  the  death  of  the 
life  tenant  The  only  question  considered 
in  the  court  below,  and  the  only  question 
argued  here,  is  whether  a  suit  of  unlawful 
detainer  by  the  heirs  of  Jane  Sutton  would 
lie  under  the  facts  stated. 

His  honor  held  that  It  wonld  not  lie, 
and  we  are  of  opinion  that  his  Judgment 
was  correct  The  soundness  of  this  con- 
clusion will  be  apparent  from  tbe  following 
considerations. 

Under  Shannon's  Code,  i  6098,  unlawful 
detainer  Is  thus  defined : 

"Unlawful  detainer  is  where  the  defend- 
ant enters  by  contract,  either  as  tenant  or 
as  assignee  of  a  tenant,  or  as  personal  repre- 
sentative of  a  tenant  or  as  subtenant  or 
by  collusion  with  a  tenant  and,,  in  either 
case,  willfully  and  without  force,  holds  over 
the  possession  from  the  landlord,  or  tbe 
assignee  of  the  remainder  or  reversion." 

It  is  perceived  that  one  essential  element 
of  the  definition  Is  that  the  defradant  or  the 
one  under  whom  he  claims  must  have  Al- 
tered by  contract  In  the  present  case  it 
appears,  as  already  stated,  that  Alfred  Sut- 
ton was  tenant  by  the  curtesy.  Flem  Bnr- 
nette  took  such  rights  as  he  had,  and  no 
more.  The  same  Is  tme  of  the  widow  of 
Bumette,  the  present  defendant  Tenanqy 
by  tbe  curtesy  is  an  estate  for  life  created 
by  the  act  of  the  law.  The  law  vests  the 
estate  In  the  husband  Immediately  upon  the 
death  of  the  wife  without  entry.  4  Kent 
Comm.  marg.  pp.  27,  29.  So  It  appears  that 
neither  the  estate  was  created  nor  was  posses- 
sion secured  by  contract  Hence  an  action 
of  unlawful  detainer  could  not  He  by  the  re- 
maindermen against  an  assignee  of  tbe  tenant 
by  the  curtesy  holding  over  after  the  ex- 
piration of  that  estate. 

Again,  It  is  manifest  from  the  language  of 
tbe  section  which  we  have  quoted  that  it  ap- 
plies alone  to  one  who  occupies  the  relation 
of  tenant  or  the  assignee  of  a  tenant 
or  the  personal  representative  of  a  tenant  or 
a  subtenant  or  one  holding  by  collusion  with 
the  tenant  and  that  the  word  'tenant"  here 
has  reference  to  the  relation  of  landlord  and 
tenant,  and  not  the  more  remote  meaning 
which  the  word  "tenant"  bears  as  used  In 
the  expressions  "tenant  by  the  curtesy." 
"tenants  in  common,"  and  tbe  like. 

onils  point  Is  brought  out  more  clearly 
when  we  note  that  the  section  quoted  wain 
drawn  from  section  6  of  the  original  act  of 
1821  (Acts  1821,  e.  14),  and  when  we  ob- 
serve the  changes  which  were  made  when  the 
Code  section  was  prepared. 

Section  6  of  the  original  act  read  as  fol- 
lows: 

"If  any  tenant  or  tenants  for  term  of  life 
or  lives,  year  or  years,  or  other  person  or 
persons,  who  are  or  shall  be  In  possession  of 
any  lands,  tenements,  or  heredltamaitB,  by. 
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trom,  or  under,  or  by  oolloslon  with  sncb 
t«iant  or  tenitnta,  shall  willfully  and  without 
force  hold  over  any  lands,  tenements,  or  here- 
•dltamenta,  after  demand  and  notice  In  writing 
glren  for  the  delivery  of  the  possession  there- 
of by  his,  her  or  their  landlMd  or  landlords, 
lessor  or  lessors,  or  the  person  or  i>erBon8  to 
whom  the  remainder  or  rcTersIon  of  such 
lands,  tenements  or  hereditaments  shall 
belong,  his,  her,  or  their  agent  or  attorney, 
-thereunto  lawfully  authorized,  then  such  per- 
son or  persons  so  holding  over  shall  be  guilty 
•of  an  unlawful  detainer."  See  Caruthers  ft 
Nldiolson's  Comp.  St  p.  S42. 

This  same  section  Is  reproduced,  In  sub- 
fitance,  in  the  case  of  Lane  t.  Marshall,  Mart 
&  Y.  25S,  2S9. 

Under  this  section,  as  it  appears  in  the 
original  act,  there  can  be  no  doubt  that  the 
action  would  run  against  a  tenant  by  the 
curtesy,  and  this  seems  to  have  been  the  im- 
^erstanding,  as  appears  from  the  case  last 
cited.  It  la  apparent,  however,  that  when 
the  Code  section  was  prepared  the  feature  of 
the  original  act  pertaining  to  life  tenants 
^as  designedly  omitted,  and  the  scope  of  the 
action  thereby  very  much  narrowed. 

It  results  that  the  judgment  of  the  court 
l>elow  must  be  affirmed. 


OALLATIN  TURNPIKE  CO.  t.  PUBYBAR. 
(Supreme  Court  of  Tennessee.    March  3,  1906.) 

1.  ADin-NiaTKATOBS— Tiui  roB  Afpointkents 
— Statutoby  Pbotisior. 

Shannon's  Code,  i  3955,  prescribing  the 
times  within  which  administration  may  be 
granted  on  the  estates  of  decedents,  applies  to 
administrators  de  bonis  non,  as  well  as  to  orig- 
inal administrators. 

[Bd.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Bzecutors  and  Administrators,  { 
272.] 

2.  PABms  — Who   ifAT   Smc  —  Intebkst   in 
Stibjict-Matteb. 

A  person,  sued  by  one  acting  aa  administra- 
tor de  Donis  non  nnder  the  apparent  authority 
of  the  county  court,  has  such  an  interest  as  en- 
titles him  to  apply  for  the  revocation  of  the 
administration  on  the  ^ound  that  the  adminis- 
trator was  appointed  after  the  expiration  of  the 
time  limited  by  statute  therefor. 

Appeal  from  Circuit  Court,  Sumner  Coun- 
ty; R  T>.  Bell,  Jndge. 

Suit  In  equity  by  the  Gallatin  Turnpike 
'Company  against  D.  B.  Puryear.  From  a 
Judgment  sustaining  a  demurrer  to  the  petl- 
tloo,  plaintiff  appeals.    Reversed. 

J.  W.  Blackmore,  for  appellant  W.  A. 
■Guild  and  D.  B.  Puryear,  for  appellee. 

NBIL,  J.  On  the  15th  of  January,  1904, 
.«  petition  was  filed  by  the  plaintiff  in  the 
county  court  of  Sumner  county  against  the 
defendant  This  petition  contained  the  fol- 
lowing allegations : 

That  John  Byrns  died  Intestate  in  Sumner 
oounty,  Tenn.,  in  the  year  1841,  and  that  at 
tbe  January  term  of  the  county  court  of  that 
-county  In  the  year  1842  administration  was 


granted  on  bis  estate ;  that  In  January,  1903, 
82  years  after  the  death  of  said  Byms,  the 
county  court  made  an  order  appointing  an- 
other administrator  for  said  estate,  vie.,  the 
defendant,  D.  B.  Puryear,  who.  under  color 
of  this  appointment,  has  as  such  administra- 
tor de  bonis  non  brought  suit  against  the  peti- 
tioner in  the  chancery  court  of  Sumner  coun- 
ty. 

It  la  alleged  that  this  action  of  the  county 
court  is  directly  in  opposition  to  the  provi- 
sions of  the  Code  upon  the  subject.  Inasmuch 
as  none  of  the  exceptions  provided  for  in  the 
statute  existed  in  favor  of  the  said  estate. 

The  prayer  of  the  petition  was  that  the 
administration  should  be  revoked. 

A  demurrer  was  filed  by  the  administra- 
tor, making  two  points :  First  that  the  stat- 
utory inhibition  did  not  apply  to  administra- 
tors de  bonis  non,  but  only  to  original 
administrators;  and,  secondly,  that  the  peti- 
tioner did  not  occupy  such  a  relation  to  the 
estate  as  that  It  could  question  the  appoint- 
ment 

The  county  court  sustained  the  second 
ground  of  demurrer  and  dismissed  the  peti- 
tion. Thereupon  an  appeal  was  prosecuted 
to  the  circuit  court  of  the  county,  and  there 
both  grounds  of  demurrer  were  sustained, 
and  the  petition  dismissed.  From  this  lat- 
ter Judgment  an  appeal  was  prayed  and  pros- 
ecuted to  this  court,  and  errors  have  been 
assigned  here. 

The  statute  referred  to  is  Shannon's  Code, 
{  3955. 

This  section,  with  Its  various  subsections, 
reads  as  follows: 

"3955.  The  time  within  which  administra- 
tion may  be  granted  shall  he  as  follows : 

"(1)  When  deceased  was  entitled  to  a 
remainder  not  reduced  to  possession.  Where 
a  person  dies  entitled  to  a  vested  or  contin- 
gent remainder,  not  reduced  to  possession  in 
his  lifetime,  ten  years  after  the  termination 
of  the  life  or  other  particular  estate  on 
which  the  remainder  depends,  shall  be  giv- 
en to  administer  upon  his  estate  In  said 
remainder. 

"(2)  Administration  may  be  granted  at  any 
time  within  thirty  years  from  the  death  of 
the  deceased  to  any  person  entitled  to  dis- 
tribution who  was  an  infant  or  married 
woman  when  the  deceased  died. 

"(3)  A  special  adrainstration  may  be 
granted  for  the  purpose  of  prosecuting  any 
claim  against  the  government  of  the  United 
States,  without  any  limitation  of  time. 

"(4)  But  in  no  other  case  shall  letters  of 
administration  be  granted  where  the  deceas- 
ed died  twenty  years  before  application 
made  for  the  same;  and  all  letters  tes- 
tamentary or  of  administration  granted  af- 
ter the  said  period  of  twenty  years,  to  any 
other  than  a  distributee  who  was  such  in- 
fant or  married  woman,  shall  be  utterly 
void  and  of  no  effect" 

In  the  brief  of  counsel  for  the  defendant 
in  error  we  are  referred  to  the  statutes  and 
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decisions  of  other  states — tbe  dedslons  refer- 
red to  being  Orossan  v.  McOrary,  37  Iowa, 
eSi;  Adams  y.  Richardson,  6  Tex.  Oiv.  App. 
439,  27  S.  W.  29;  Kempton  v.  Swift,  2  Mete. 
(Mass.)  70,  Bancroft  v.  Andrews,  6  Cush. 
(Mass.)  493;   HoIme^  Petitioner,  83  Me.  577. 

The  Iowa  and  Massachusetts  statutes 
seem  to  refer  in  terms  to  original  admtnlstra- 
tlona,  and  in  Texas  there  seems  to  be  a  ape- 
cial  provision  in  favor  of  administrators  de 
bonis  non. 

These  cases  afford  no  aid  In  the  construc- 
tion of  our  statute. 

We  are  of  the  opinion  that  the  section  of 
the  Code  which  we  have  quoted  was  Intend- 
ed to  cover  the  whole  subject,  and,  no  saving 
having  been  made  In  favor  of  administra- 
tors de  bonis  non,  we  can  make  none.  It 
was  designed  as  a  statute  of  repose. 

The  first  ground  of  demurrer  must  there- 
fore be  overruled. 

The  second  ground  must  also  be  overruled. 
The  complainant  having  been  sued  by  the 
defendant,  acting  as  administrator  under 
the  apparent  authority  of  the  county  court, 
It  had  a  direct  Interest  in  the  question, 
whether  he  was  a  legal  administrator.  Un- 
der onr  decisions  it  could  not  raise  the  ques- 
tion collaterally  in  the  suit  brought  against 
it,  since  the  county  court  has  original  and 
Independent  Jurisdiction  in  the  appointment 
of  administrators,  and  in  the  revocation  of 
their  letters.  State  v.  Anderson,  16  Lea, 
321;  Wilson  v.  Frazier  &  McKinney,  2 
Humph.  81;  Wilson  v.  Hoss,  3  Humph.  142; 
Franklin  v.  Franklin,  91  Tenn.  119,  18  B. 
W.  61. 

Having  the  interest  stated,  and  there  be- 
ing no  law  authorizing  tbe  petitioner  to 
make  the  controversy  In  any  other  court, 
it  necessarily  follows  that  it  had  the  right 
to  apply  to  the  county  court  to  test  the 
validity  of  the  appointment,  and,  in  case 
that  court  should  declare  the  appointment 
invalid,  then  to  have  the  letters  revoked. 

Of  course,  we  do  not  wish  to  be  under- 
stood as  Intimating  that  a  defendant,  sued 
by  an  administrator,  could  institute  an  ac- 
tion in  the  county  court  for  revocation  of 
his  letters,  on  the  ground  of  any  mere 
irregularity  fallen  into  by  the  county  court 
In  the  exercise  of  its  powers,  or  that  such 
defendant  could  raise  a  question  as  to 
whether  that  court  had  passed  over  one 
having  a  preferred  right  to  administer 
and  had  selected  one  having  an  inferior 
claim.  The  present  case,  according  to  the 
facts  set  out  In  the  petition.  Is  one  wherein 
the  county  court  had  passed  the  bounds  of 
Its  authority  under  the  statute;  yet  It  is 
apparent  that  the  court  referred  to  was  the 
only  one  that  could  deal  with  the  question, 
since  we  cannot  say  that  Its  action  was 
absolutely  void  on  its  face,  as  it  Is  possible 
one  of  the  exceptions  provided  for  in  the 
statute. may  have  existed. 

It  results  that  the  judgment  of  the  circuit 
court  must  be  reversed,  and  the  cause  re- 


manded to  that  court,  with  directions  to- 
reverse  the  Judgment  of  the  county  court 
dismissing  the  petition,  and  to  remand  to- 
that  court  for  further  proceedings. 

Defendant  will  pay  the  costs  of  this  ooart 
and  of  the  circuit  court 


HEARD  V.  EIXIOTT  et  at 
(Supreme  Court  of  Tennessee.    March  28,  1906.)- 

1.  OFFibEBS  — Dk  Facto  OFncKBB— Apfoiht- 

MXNT. 

The  office  of  entry  taker  was  oonaolidated' 
with  that  of  county  surveyor  by  Acta  1870,  pu 
115,  c.  68.  It  was  abolished  by  Acts  lS75iji. 
51,  c.  55,  and  again  established  by  Acts  1879.- 
p.  65,  c.  46.  T.  was  elected  county  surveyor 
of  S.  county  in  1881,  but  was  not  elected  entry 
taker  until  April  4,  1887.  He  nevertheless  had 
possession  of  the  books  and  records  of  the  entry 
taker's  office  from  1881  until  1904^  held  him- 
self out  as  entry  taker,  was  reputed  to  be- 
and  was  recognized  as  such  by  the  public,  and' 
during  all  that  time  performed  the  duties  of 
making  entries.  Beld,  that  he  was  entry  taker 
de  facto  prior  to  the  date  of  his  formal  election 
as  such,  so  that  an  entry  taken  by  him  od^ 
January  21,  1887,  was  valid. 

2.  Saux  —  Obkatior    of  Offiox  —  Entbt 

TAK£B 

Acts  1876,  p.  51,  c.  55,  abolished  the  office 
of  county  entry  taker,  and  Acts  1879,  p.  65,  & 
46,  entitled  "An  act  to  establish  the  entry  tak- 
er's office,"  provided  that  there  should  be  elected 
by  the  justices  of  the  county  courts  at  the 
April  term  of  the  court,  or  any  quarterly  term, 
every  four  years,  an  enby  taker  tor  any  county 
In  the  state  desiring  to  have  an  entry  taker. 
Held,  that  such  act  of  1879  created  the  office  of 
entry  taker  throughout  the  state,  whether  a 
county  elected  to  fiU  the  same  or  not. 

3.  CouKTixs  —  OrncKBS  —  Ektrt     Take»— 
Election— Evidehok—Pabol  Pboof. 

The  election  of  an  entry  taker  by  the 
Justices  of  a  county  court,  as  provided  by  Acts 
1879,  p.  66,  c.  46,  can  only  oe  evidenced  by 
the  minutes  of  the  court,  and  cannot  be  proved 
by  parol. 

Appeal  from  Chancery  Court,  Sequatcfaie- 
County;  T.  M.  McConnell,  Chancellor. 

Action  by  B.  A.  Heard  against  E.  T.  Elliott 
and  another.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

By  an  act  passed  in  July,  1870  (Acts  1870, 
p.  116,  c.  68),  tbe  office  of  entry  taker  in  the 
state  was  consolidated  with  the  office  of  coun- 
ty surveyor.  By  chapter  65,  p.  51,  of  the  Acts- 
of  1875,  the  office  of  county  entry  taker  for- 
the  various  counties  in  the  state  was  abolish- 
ed. On  the  26th  of  February,  1879  (Acts 
1879,  p.  65,  c.  46),  the  Legislature  passed  an 
act  entitled  "An  act  to  establish  tbe  entry 
taker's  office." 
Section  1  of  this  act  reads  as  follows: 
"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Tennessee,  that  there  shall  be- 
elected  by  the  justices  of  the  county  courts, 
a  majority  of  the  jnstlcee  being  present, 
at  tbe  April  term  of  the  court  or  any  qnai^ 
terly  term  of  said  court,  every  four  years,  an 
entry  taker  for  any  county  in  this  state 
which  may  desire  to  have  an  entry  taker  for 
their  respective  counties.  Said  entry  taker 
shall  bold  his  office  for  four  years  and  until 
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4il8  successor  Is  elected,  and  qnallfled.  That 
tbe  connty,  If  it  revives  tbe  office  of  entry 
4aker,  may  impose  the  duties  upon  the  county 
surveyor  or  register,  or  elect  some  one  else 
<o  fill  the  office." 

The  remaining  sections  concern  the  oath, 
Iwnd  and  fees. 

During  the  year  1881  J.  A.  Thnrman  was 
•elected  county  surveyor  of  Sequatchie  coun- 
ty, and  his  election  was  entered  upon  the 
minutes  of  the  coonty  court  The  minutes  do 
not  show  that  he  was  elected  entry  taker,  or 
-that  the  duties  of  that  office  were  annexed  to 
bis  office  as  county  surveyor. 

On  April  4,  1887,  Thurman  was  elected  en- 
try taker  by  the  county  court,  and  this  elec- 
tion was  entered  npon  the  minutes  of  the 
-court 

The  Court  of  Chancery  Appeals  finds  and 
<«port8  that  ftom  1881  continuously  until 
January  or  February,  1904,  J.  A.  Thurman 
was  In  possession  of  the  books  and  records  of 
the  entry  taker's  office,  held  himself  out  as 
entry  taker,  was  reputed  to  be  and  was  re- 
-cognized  as  such  by  the  public,  and  that  dur- 
ing all  this  time  he  performed  the  duties  of 
the  office,  making  entries,  etc. 

On  the  2l8t  of  January,  1887,  defendant 
made  his  entry  before  Thurman.  Complain- 
ant's entry  was  made  on  April  4,  1887,  being 
after  the  formal  election  of  Thurman  as  en- 
try taker  and  the  entry  thereof  upon  the  min- 
utes of  the  county  court 

Both  entries  are  special.  Defendant's 
trant  was  issued  on  his  entry  April  11,  1887. 
-Complainant's  grant  was  issued  on  his  en- 
try April  19,  1887.  Both  grants  cover  sub- 
stantially the  same  land. 

If  defendant's  entry  is  valid,  his  grant  re- 
lates to  it,  and  be  has  the  prior  right  If  de- 
-fendant's  entry  is  void,  complainant's  right 
would  be  superior,  since  his  grant  would  re- 
late to  his  entry  of  April  4,  1887,  and  thus 
supplant  defendant's  grant  of  April  11th. 

liie  case  turns  upon  defendant's  entry; 
that  is,  upon  tbe  question  as  to  whether  It  Is 
■valid  or  Invalid. 

The  chancellor  decreed  in  favor  of  the  de- 
fendant, dismissing  the  complainant's  bllL 
-On  appeal  the  Court  of  Chancery  Appeals  af- 
firmed the  decree  of  the  chancellor.  From 
the  latter  decree  an  appeal  has  been  prose- 
-cuted  to  this  court,  and  errors  have  been  as- 
signed hera 

C.  C.  Moore,  for  appellant  Stewart  ft 
'Stewart,  for  appellees. 

NEIL,  J.  (after  stating  the  facts).  We 
-are  of  opinion  that  the  Court  of  Chancery 

Appeals  acted  correctly  In  affirming  the  de- 
-cree  of  the  chancellor.    The  long  possession 

by  Thnrman  of  the  books  and  papers  of  the 
-office  and  performance  of  the  duties  thereof 

with  the  acquiescence  of  the  public,  prior 
-and  up  to  tbe  time  when  defendant's  entry 

was  made,  constituted  him  an  entry  taker 
-de  facto:  that  Is,  If  such  an  office  was  then 
in  existence,  a  question  which  we  shall  pres- 


ently consider.  We  adopt  as  correct  the  fol- 
lowing definition  made  by  Chief  Justice 
BuUer  in  State  v.  Carroll,  38  Conn.  440,  9 
Am.  Bep.  409 : 

"An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law, 
upon  prlndples  of  policy  and  Justice,  will  hold 
valid,  so  far  as  they  Involve  the  Interests  of 
the  public  and  third  persons,  wheretheduties 
of  the  office  were  exercised,  first  without  a 
known  appointment  or  election,  but  under 
such  circumstances  of  r^utatlon  or  ac- 
quiescence as  was  calculated  to  Induce  ];>eople, 
without  Inquiry,  to  submit  to  or  Invoke  his 
action,  supposing  him  to  be  the  officer  he  as- 
sumed to  be ;  second,  under  color  of  a  known 
and  valid  appointment  or  election,  but  where 
the  officer  had  failed  to  conform  to  some 
precedent  requirement  or  condition,  as  to  take 
an  oath,  give  a  t>ond,  or  the  like ;  third,  under 
color  of  a  known  election  or  appointment, 
void  because  the  officer  was  not  eligible,  or 
because  there  was  a  want  of  power  in  the 
electing  or  appointing  body,  or  by  reason  of 
some  defect  or  Irregularity  in  Its  exercise, 
such  ineligibility,  want  of  power,  or  defect 
being  unknown  to  the  public ;  fourth,  under 
color  of  an  election  or  appointment  by  or 
pursuant  to  a  public  unconstitutional  law  be- 
fore the  same  Is  adjudged  to  be  such." 

We  have  several  decisions  in  this  state 
bearing  upon  one  or  more  of  the  points  con- 
tained in  the  foregoing  definition.  They 
are  State  v.  Hart,  106  Tenn.  269,  61  S.  W. 
780 ;  Mayor  v.  Thompson,  12  Lea,  844 ;  Brew- 
er V.  State,  6  Lea,  198;  Cheek  v.  Bank,  0 
Heisk.  489;  McLean  v.  State,  8  Helsk.  249, 
2S0 ;  Douglas  v.  Nell,  7  Helsk.  4S7 ;  Kelley  v. 
Story,  6  Helsk.  202.;  Calloway  v.  Sturm,  1 
Helsk.  764;  Turney  v.  DIbrell,  8  Baxt  23S; 
Ward  V.  State,  2  Cold.  605,  (91  Am.  Dec.  270; 
Blackburn  v.  State,  S  Head,  690 ;  Venable  v. 
Curd,  2  Head,  682 ;  Moore  v.  State,  6  Sneed, 
510 ;  Pearce  v.  Hawkins,  2  Swan,  87,  S7  Am. 
Dec.  54 ;  Bates  v.  Dyer,  9  Humph.  162 ;  Bank 
▼.  Chester,  6  Humph.  468,  44  Am.  Dec.  818. 

The  special  portion  of  the  definition  above 
quoted  which  is  ai>pllcable  to  the  present 
case  Is  the  first  specification;  that  is,  where 
one  acts  "without  a  known  appointment  or 
election,  but  under  such  circumstances  of 
reputation  or  acquiescence  as  were  calculat- 
ed to  Induce  pe<H>Ie,  without  Inquiry,  to  sub- 
mit to  or  invoke  his  action,  supposing  him 
to  be  the  officer  he  assumed  to  be." 

The  facts  above  stated  show  the  required 
circumstances  of  reputation  and  acquies- 
cence. Although  there  was  no  actual  color 
of  office,  in  any  form  of  appointment  or 
election,  still  the  long  exercise  of  the  duties 
of  the  office  and  the  acquiescence  by  the  pub- 
lic would,  as  said  in  Wilcox  v.  Smith,  5 
Wend.  (N.  Y.)  231,  21  Am.  Dec.  213,  "afTord 
a  strong  presumption  of  at  least  a  colorable 
election  or  appointment."  See,  also,  Mal- 
lett  V.  Uncle  Sam's  Coal,  etc.,  Mining  Co.,  1 
Nev.  188,  90  Am.  Dec.  484,  and  Cary  v.  State, 
76  Ala.  78.    None  of  our  cases  cited  abov« 
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bear  upon  this  special  phase  of  the.  question. 
In  all  of  them  there  was  some  form  of  elec- 
tion or  appointment  or  holding  over,  to  conatl- 
tote  color  of  office.  As  stated,  however,  we 
are  of  opinion  that  this  is  not  essential,  but 
that  the  long  holding  one's  self  out  as  en- 
titled to  the  office  and  performing  its  duties 
and  the  general  acquiescence  of  the  public 
would  be  sufficient  to  constitute  the  person 
so  acting,  as  to  third  persons,  an  officer  de 
facto,  and  make  bis  acts  as  such  officer  val- 
id, since  it  appears  from  such  a  state  of  facts 
that  the  person  so  claiming  and  acting  is  an 
officer  in  the  estimation  of  the  public  re- 
sorting to  him  for  official  acts  and  relying 
'uimn  him. 

We  are  not  to  be  understood  as  intimating 
that  the  acta  of  a  mere  usurper  are  valid, 
but,  as  said  by  the  Supreme  Court  of  Oregon : 
"The  color  of  right  which  constitutes  one 
an  officer  de  facto  may  consist  in  an  election 
or  appointment,  or  In  the  holding  over  after 
the  expiration  of  one's  term,  or  acquies- 
cence by  the  public  In  the  acts  of  such  officer 
for  such  length  of  time  as  to  raise  the  pre- 
sumption of  colorable  right  by  election  or 
appointment"  Hamlin  v.  Kassafer,  16  Or. 
456,  15  Pac.  778,  3  Am.  St  Rep.  176.  As 
said  by  the  Supreme  Court  of  North  Caro- 
lina: "▲  mere  intruder  or  usurper  is  not 
ordinarily,  but  may  become,  an  officer  de  facto 
in  some  cases  •  •  •  but  when,  without 
c<dor  of  authority,  be  simply  assumes  to  act 
to  exercise  authority  as  an  officer,  and,  the 
public  knowing  that  or  reasonably  ought 
to  know  that  he  is  a  usurper,  his  acts  are 
absolutely  void  for  all  purposes."  Van  Am- 
ringe  v.  Taylor,  108  N.  G  196,  12  S.  E.  1005, 
12  L.  R.  A.  202,  23  Am.  St  Rep.  51.  The 
distinction  Is  found  in  the  length  of  time 
during  which  the  person  has  acted  as  an 
officer,  and  during  which  the  public  have  ac- 
quiesced In  his  claim  and  acts.  In  the  pres- 
ent case  the  time  which  had  elapsed  before 
the  defendant's  entry  was  made,  during 
which  "the  public  had  recognized  Mr.  Thur- 
man  as  entry  taker  of  the  county  and  ac- 
quiesced in  his  acts  as  such,  was  sufficient 
to  make  him  an  entry  taker  de  facto  and 
his  acts  good  as  to  third  persons. 

We  think  the  conclusion  above  reached  is 
reinforced  by  the  fact  that  under  the  act  of 
1870  the  office  of  entry  taker  and  county 
surveyor  had  been  consolidated,  and  under 
the  act  of  1879  the  county  court  was  author- 
ised to  devolve  the  duties  of  entry  taker  upon 
the  county  surveyor.  The  public  were  thus 
accustomed  to  associate  the  office  of  entry 
taker  with  that  of  county  surveyor.  This 
is  a  very  material  consideration,  since  It  ap- 
pears that  In  1881  Thurman  was  really 
elected  county  surveyor.  It  was  natural  that 
the  public  should  thereafter  associate  the 
office  of  entry  taker  with  his  office  of  county 
surveyor,  and  that  it  would  seem  very  rea- 
sonable to  them  that  he  should  immediately 
claim  to  be  entry  taker  and  act  as  such. 
Under  these  drcamstances  It  Is  not  probable 


that  any  one  would  take  the  trouble  to  in- 
vestigate the  records  to  see  whether  the  lat- 
ter office  had  really  been  imposed  upon  the 
holder  of  the  former. 

We  shall  now  recur  to  the  question  wbicb 
we  postponed  a  few  moments  ago.  Did  the 
act  of  1879  create  the  office  of  entry  taker 
for  all  of  the  counties  of  the  state,  or  was 
there  no  such  <^ce  until  an  actual  election 
by  the  county  court? 

We  are  of  the  opinion  that  nnder  a  true- 
construction  of  the  act  referred  to  the  office 
of  entry  taker  was  revived  all  over  the- 
state,  and  until  there  should  be  an  election 
by  the  county  court  it  remained  as  any  otb- 
er  unfilled  county  office.  The  caption  desig- 
nates the  act  as  one  to  establish  the  entry 
taker's  office.  It  had  been  previously  abol- 
ished by  the  act  of  1875.  The  purpose  was 
to  restore  the  office.  We  do  not  tliink  this 
general  purpose  Indicated  by  the  titie  Is  over- 
come by  the  expression  In  the  body  of  the 
act  concerning  a  "desire"  which  any  connty 
may  entertain  to  have  an  entry  taker,  or  by 
the  use  of  the  expression  'if  It  revives  the 
office,"  etc.  The  sul>stance  of  the  matter 
was  -that  the  office  was  created  for  the  whole 
state,  but  it  was  left  optional  with  each 
county  whether  it  would  fill  the  office  or  not 
by  an  election. 

The  entry  taker's  office  was  therefore  a 
legal  one  in  Sequatchie  connty,  and  hence 
one  as  to  which,  other  conditions  concurring, 
there  might  be  a  de  facto  Incumbent 

There  is  one  other  question  in  the  case. 
which  was  given  great  prominence  in  the 
opinion  of  the  Court  of  Chancery  Api)eal8. 
and  has  been  much  debated  by  couns^,  and 
we  therefore  notice  it 

The  Conrt  of  Chancery  Appeals  found 
that  although  the  minutes  of  the  county 
court  for  the  year  1881  did  not  show  that 
Thurman  had  been  elected  entry  taker,  yet 
as  a  matter  of  fact  he  was  elected  entry 
taker  by  the  Justices  of  the  county  court. 
This  conclusion  was  based  on  oral  evidence- 
taken  as  to  what  transpired  in  the  connty 
conrt  during  the  terms  of  that  year  concern- 
ing this  matter.  This  evidence  was  objected 
to  by  the  complainant  on  the  ground  that  it 
was  not  competent  to  prove  by  oral  evidence 
the  official  acts  of  the  county  court;  that  the 
minutes  were  the  only  evidence  of  the  deter- 
minations reached  by  that  body.  This  ob- 
jection was  overruled  by  the  Court  of  Chan- 
cery Appeals.  We  think  that  conrt  acted 
erroneously  In  so  doing.  The  snbject  Is  fnlly 
considered  by  this  court  In  an  (pinion  dellvw- 
ed  at  the  present  term  by  Mr.  Justice  Shields 
In  the  caseof  Stateex  rel.  v.  True  et  aL,  96  S. 
W.  — ,  and  we  refer  to  that  case,  without 
farther  elaboration. 

In  reaching  the  decision  which  we  baye 
announced  on  the  merits  of  the  case,  we  have 
excluded  the  finding  which  we  have  Jnst  re- 
ferred to.  It  does  not  appear  in  the  state- 
ment which  precedes  this  opinion. 
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However,  <hi  the  groonds  preyloualy  set 
out,  we  ratify  the  conclusion  reached  by  the 
Court  of  Chanceiy  Appeals,  and  afiirm  Its 
decree. 


GOODLOB  V.  GOODLOB  et  al. 
(Supreme  Court  of  Tennessee.    Marcb  81, 1906.) 
L  Fbaudb,    Statittb   of— Gortkact   to    Dx- 

TIBE. 

An  oral  contract  by  which  deceased  agreed 
to  devise  a  farm  to  plaintiff,  in  consideration  of 
plalntiS'a  abandoning  a  lucrative  employment 
and  entering  deceased's  service,  was  within  the 
statute  of  fnuda  and  unenforceable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  SUtute  of,  I  132.] 

2.  Sahs— Partiai,  Pkbtobuance. 

Partial  performance  of  a  parol  contract  to 
devise  land  In  consideration  of  services  to  be 
nerformed  is  insufficient  to  relieve  the  contract 
from  the  application  of  the  statute  of  frauds. 

3.  WoKK   AND   Labob  —  Invalid    ot    Oon- 

TSACT— QtJANTTTM   MEBUIT. 

Where  plaintiff  was  not  entitled  to  enforce 
specific  performance  of  a  parol  contract  to  de- 
vise certain  land  to  him  in  consideration  of 
services  rendered  deceased,  because  of  the  stat- 
ute of  frauds,  he  was  entitled  to  recover  the 
reasonable  value  of  his  services  on  a  quantum 
meruit  against  deceased's  personal  representa- 
tives. 

[Eld.  Note. — For  cases  In  point,  see  vol.  50, 
Cent  Dig.  Work  and  Labor,  S  25.] 

4.  LnfTTATiON    OT   Actions  —  Acobual   or 
Right. 

Where  deceased  in  her  lifetime  promised  to 
devise  real  estate  to  plaintiff  in  consideration 
of  services  rendered,  there  was  no  breach  of  the 
contract  until  deceased  died  without  performing 
the  same,  and  hence  limitations  did  not  begin 
to  run  against  plaintiff's  right  to  recover  the 
reasonable  value  of  his  services  until  that  date. 

Appeal  from  Chancery  Court,  Maury  Ooan- 
ty ;    Walter  S.  Bearden,  Chancellor. 

Action  by  J.  M.  Goodloe  against  J.  P.  Good- 
loe  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

O.  T.  Hughes  and  P.  S.  Chandler,  for  ap- 
pellants. B.  H.  Hatcher  and  C.  P.  Hatcher, 
for  appellee. 

BBARD,  G.  J.  The  facts  In  this  canse, 
as  found  by  the  Oonrt  of  Chancery  Appeals, 
are  that  the  complainant,  at  the  solicitation 
of  his  aunt.  Miss  Cornelia  Goodloe,  aban- 
doned lucrative  employment  and  entered  Into 
her  service  upon  an  agreement  that  she 
would  leave  a  will  giving  to  him  a  farm 
in  Maury  county,  Tenn.,  and  the  personal 
property  thereon.  The  service  thus  under- 
taken was  faithfully  and  to  the  satisfaction 
of  his  employer  rendered  by  the  complainant 
until  the  date  of  her  death,  on  the  9th  of 
November,  1893.  Having  failed  to  discharge 
her  obligation,  either  by  will  or  otherwise, 
and  her  administrator  and  heirs  declining 
to  recognize  It,  this  bill  was  filed  to  enforce 
spedflc  performance  of  the  contract,  or.  In 
the  alternative,  praying  a  decree  fixing  the 
value  of  complainant's  services. 

To  so  much  of  the  bill  as  sought  specific 
enforcement  of  the  contract,  the  defendants 


rolled  the  statute  ot  frauds,  and  to  tha 
prayer  for  alternative  relief,  they  Inter- 
posed the  statute  of  limitations  of  six  year* 
to  that  part  of  complainant's  claim  whidi 
extended  beyond  that  period. 

The  contract  relied  upon  was  one  resting 
In  parol,  and  was  therefore  unenforceable. 
It  is  true,  as  Insisted  by  complainant's  coun- 
sel, that  the  weight  of  authority,  English 
and  American,  Is  that  part  performance  of 
a  contract  under  the  conditions  disclosed  in 
this  record,  will  take  the  contract  out  of  the 
operation  of  the  statute  of  frauds;  but  as 
eariyasPattonv.  McClnre,  Mart.  &  Y.,  333,  It 
was  held  that  partial  performance  of  a  parol 
contract  for  the  sale  and  conveyance  of  land 
would  not  relieve  from  the  application  of  the 
statute.  This  rule  then  established  has  since 
been  applied  in  a  great  number  of  cases,  so 
that  It  may  now  be  regarded  as  a  rule  of 
I«operty  In  this  state. 

The  alternative  contention  of  complainant 
Is  that  upon  a  quantum  meruit,  not  being 
able  to  avail  himself  of  specific  performance, 
he  should  be  permitted  to  recover  compen- 
sation for  the  full  term  of  his  service,  al- 
though that  term  extended  beyond  the  peri- 
od of  six  years  prior  to  the  filing  of  his  bill 
in  this  caosfe  In  other  words,  the  insistence 
is  that  the  contract  to  devise  this  land  as 
compensation  to  him  was  an  open  one,  not 
void  by  reason  of  It  resting  in  parol,  but 
simply  voidable,  capable  of  being  executed 
by  Mlas  Goodloe  at  any  time  up  to  the  day 
of  her  death,  and  was  only  breached  when 
she  died  without  having  made  such  a  devise; 
and,  this  being  so,  the  statute  of  limitations 
should  begin  to  run  from  that  time. 

Mr.  Wood  In  the  first  volume  of  bis  work 
on  LlmltatlODS  (section  144),  says:  "Upon 
contracts  all  classes,  whether  written  or 
verbal,  the  statute  begins  to  run  from  the 
time  when  a  right  of  action  accrues."  And 
we  may  add  that  a  right  of  action  upon 
a  contract  ordinarily  accrues  only  at  the  time 
of  the  breach.  Illustrating  this  principle, 
that  author  says,  in  section  160:  "Where 
money  has  been  paid  under  a  contract  that 
is  void  under  the  statute  of  frauds,  because 
not  in  writing,  the  statute  does  not  begin 
to  run  upon  an  action  to  recover  it  back 
from  the  time  when  It  was  paid,  but  rather 
from  the  time  when  the  other  party  has 
done  some  decisive  act  evincing  an  inten- 
tion to  rescind  the  contract  Collins  ▼.  Thay- 
er, 74  III.  138.  Until  that  time  no  right  of 
action  exists;  and,  as  the  statute  does  not 
attach  until  a  full,  complete  and  present 
right  of  action  exists,  it  follows,  of  course, 
that  the  statute  does  not  begin  to  run  until 
such  right  arises  by  a  refusal  of  the  party 
to  perform  the  contract  under  which  the 
money  was  paid" — dtlng  Cairo,  etc.,  B.  R. 
Co.  V.  Parks,  32  Ark.  131. 

If,  in  April,  1893,  Instead  of  agreeing  to 
render  services  as  a  consideration  for  a  devise 
or  conveyance  of  the  property,  complainant 
bad  paid  to  Miss  Goodloe  a  sum  of  money  as 


Digitized  by 


Google 


768 


92  SOUTHWESTERN  BBPOBTEB. 


(Ark. 


the  wbole  or  part  of  the  porcbase  money  for 
the  same,  and  she  bad  died,  as  In  the  present 
case,  nine  years  thereafter,  without  either 
making  a  deed  or  a  will,  as  she  had  agreed 
to  do,  and  her  heirs  had  then  repudiated  the 
contract,  because  in  parol,  we  think  there  can 
be  no  doubt  bat  that  the  statute  of  limita- 
tions, as  against  a  recovery  of  the  money  so 
paid,  would  only  begin  to  run  from  the  date 
of  her  death,  and  that  neither  administrator 
nor  heir  would  be  permitted  to  say,  while 
repudiating  her  contract,  that  the  complain- 
ant was  not  entitled  to  recover  the  amount 
of  money  so  paid,  because  of  the  fact  that 
more  than  six  years  had  elapsed  since  the 
date  of  its  payment.  On  principle,  we  can 
see  no  dUCerence  between  the  cases.  But  it  is 
said  the  question  Is  not  an  open  one  in  this 
state. 

In  Bym  v.  Fleming,  8  Head,  658,  an  effort 
was  made  by  complainant  to  obtain  satis- 
faction for  services  rendered  by  him  and 
expenses  Incurred  in  the  support  of  bis  father 
and  mother  for  a  number  of  years,  upon  an 
alleged  contract  made  by  blm  with  his  father, 
in  which  the  latter  undertook  to  compensate 
blm  by  giving  the  complainant  a  tract  of 
land  at  his  death;  but  it  was  held  by  tbis 
court  that  there  was  no  evidence  of  any  such 
promise  or  agreement.  This  holding  neces- 
sarily disposed  of  the  case.  As,  however, 
the  complainant  had  sought  to  recover  for  a 
period  of  time  running  from  1832  to  1854, 
It  was  added  by  the  court,  as  a  dictum,  as 
follows ;  "It  is  sufficient  for  the  present  case 
that.  If  such  a  contract  or  promise  might  be 
implied,  the  statute  of  limitations  would 
form  a  bar  to  recovery  for  any  services  ren- 
dered beyond  the  period  of  six  years  before 
the  commencement  of  the  suit.  An  evidence 
of  promise  to  give  the  land,  or  the  acknowl- 
edgment of  the  obligation  to  do  so,  would 
not  be  admissible,  either  to  support  the  ac- 
tion founded  on  an  implied  promise,  or  to 
defeat  the  operation  of  the  statute."  In 
Taylor  v.  Wood,  4  tioa,  504,  the  effect  of  the 
statute  of  limitations  upon  a  claim  for  ser- 
vices rendered  in  such  a  contract  was  In 
question,  and  it  was  there  held,  not  upon  the 
authority  of,  but  in  accordance  with,  the 
dictum  above,  that  the  plea  of  the  statute 
was  a  good  defense  against  a  recovery  for 
more  tban  six  years'  service.  We  think  It 
evident,  however,  that  this  point  was  neither 
presented  by  counsel,  nor  seriously  consid- 
ered^ by  the  court.  In  that  case.  The  applica- 
tion of  the  statute  to  such  an  account  is 
assumed,  apparently,  without  argument,  and 
certainly  without  reference  to  authority. 
However,  In  Green  v,  Orgain  (Tenn.  Ch.  App.) 
46  S.  W.  477,  in  an  opinion  delivered  by  Neal, 
J.,  the  exact  question  was  decided  by  the 
Court  of  Chancery  Appeals  upon  facts  bear- 
ing a  strong  analogy  to  those  Involved  In  the 
present  case,  and  It  was  held  that  there  the 
statute  of  limitations,  as  Invoked  by  the  de- 
fendant, did  not  apply,  "because  there  was  no 
breach  of  the  contract  to  pay  until  the  death 


of  the  testator,  and  the  cause  of  action 
against  his  estate  did  not  arise  until  that 
time."  This  case  was  affirmed  In  an  oral 
opinion  by  this  court 

We  are  not  satisfied  with  the  dictum  In 
Byrn  v.  Fleming,  or  the  ruling  In  Taylor  t. 
Wood,  on  the  point  In  question,  and  those 
cases,  so  far  as  they  conflict  with  the  view 
expressed  above^  ere  overruled. 

Other  matters  of  controversy  are  discnssed 
and  disposed  of  by  the  Court  of  Chancery 
Appeals,  and  while  they  have  been  considered 
by  us,  yet  we  do  not  deem  it  Important  to 
embrace  them  in  this  opinion.  We  are  entire- 
ly satisfied  with  the  conclusion  reached  by 
that  court,  and  In  all  respects  its  decree  is 
affirmed. 


HBABN  et  al.  v.  ATRES. 
(Supreme  Court  of  Arkansas.    Jan.  20,  1906.) 

1.  JtJDQMBlNT— JtralBDICTIOR  —  PRESUlfPnONS 

—Collateral  Attack. 

Where  the  record  of  a  Judgment  affirmative- 
ly recites  that  It  appears  to  the  court  that  de- 
fendant has  been  duly  summoned,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, on  collateral  attack,  that  the  court  had 
evidence  before  it  on  which  to  base  a  finding  in 
favor  of  its  jurisdiction. 

2.  Replevir— Pbopebit  in  CTrsronu.  Leois. 

Property  seized  by  a  sheriff  under  a  writ  of 
replevin  is  to  be  regarded  as  in  custodia .  legia 
from  the  date  of  seizure  under  the  writ. 

3.  Shebittb   and    Oonstablks  —  Seizubk   of 
Pbopebtt— Pakties  to  Suit. 

Where  a  sheriff  seized  property  under  a 
writ  of  replevin,  he  thereby  became  privy  to  the 
prosecution  of  the  suit. 

4.  Saus— Loss  OF  Pbopebtt. 

Where  a  sheriff  takes  property  into  his  pos- 
session under  a  replevin  writ,  he  can  only  ex- 
empt himself  from  liability  for  its  loss  by  show- 
ing that  he  made  such  disposition  of  it  as  the 
law  directs  or  that  its  loss  was  not  the  result 
of  his  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  48. 
Cent.  Dig.  Sheriffs  and  Constables,  {{  199,  200.1 

5.  Samb— TiTLB  TO  Plaintiff— Attack. 

Where  ^property,  seized  by  a  sheriff  under  a 
replevin  writ,  was  adjudged  to  belong  to  plain- 
tiff, the  sheriff  could  not,  thereafter,  question 
plaintiff's  title  or  right  to  possession. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sheriffs  and  Constables,  |  204.] 

8.  Replevin— SBizimB  of  Pbopkbtt— PosaEs- 

810  N  OF  ShEBIFF. 

Where  property  is  seized  by  a  sheriff  under 
a  replevin  writ  it  is  regarded  in  contemplation 
of  law  as  In  the  sheriff's  possession,  the  defend- 
ant failing  to  give  bond,  until  it  is  turned  over 
to  the  plaintiff  in  replevin  as  provided  by  Kir- 
by's  Dig.  8  6863. 

7.  Saks— Retitbn— OoNctuaivKirass. 

In  an  action  on  a  sheriff's  bond  (or  a  felae 
return  on  a  replevin  writ  reciting  that  the  pro]>- 
erty  had  been  turned  over  to  plaintiff,  such  reci- 
tal was  only  prima  facie  evidence  of  the  fact. 

8.  Shebiffs   and   Constables  —  False    Bs- 

TURN. 

In  an  action  on  a  sheriff's  bond  for  a  falae 
return  on  a  writ  of  replevin  reciting  that  the 
sheriff  had  delivered  the  logs  seized  under  the 
writ  to  plaintiff,  an  instruction  that  the  only 
way  in  which  the  sheriff  could  have  delivered 
the  logs  to  plaintiff  so  as  to  relieve  himself  of 
responsibility  was  by  placing  plaintiff  In  actual 
exclusive  control  Of  the  logs,  was  proper. 
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9.  Sakk— Measubb  ot  Davaqes. 

In  an  action  on  a  sheriff's  bond  for  a  falae 
return  alle^n^  the  delivery  of  property  repler- 
ined  to  plainbtF,  the  measure  of  damages  was 
the  reasonable  value  of  the  property  not  so  de- 
livered at  the  tima  it  should  have  been  delivered, 
independent  of  the  value  of  the  property  stated 
in  plaintiffs  complaint  in  the  replevin  suit 

[Bjd.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  SherifEs  and  Constables,  t  370.] 

10.  Apfkaranob— Etrntcr— Want  ot  Sbbvtcb 
— Waivkiu 

Where  defendants  appeared  and  answered 
without  objecting  to  the  service,  they  waived 
any  objection  they  might  have  had  to  the  juris- 
diction of  the  court  on  that  ground. 

[EM.   Note. — For  cases   in  point,  see  vol.  3, 
Cent  Dig.  Appearance,  {{  118-14S. 

11.  ShKBIFFS     and     OONBrABLBB— EZXCUTION 

OF  Pbocess— SiATTrras— Pbnaltiks. 

In  an  action  on  a  sheriffs  bond  for  false  re- 
turn, plaintiff  is  not  entitled  to  the  penalty  of 
$50  prescribed  by  Klrby's  Dig.  8  4487,  subd.  6, 
impcoed  for  a  sheriffs  failure  to  execute  pro- 


[EJd.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sheriffs  and  Constables,  {  371. 

Appeal  from  Ciicnlt  Court,  Craighead 
County;  Felix  O.  Taylor,  Jadge. 

Action  by  B.  M.  Ayres  against  Sarah  A. 
Heam,  as  admlnlBtiatrlx  of  the  estate  of 
J.  L.  Heam,  deceased,  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

This  was  an  action  brought  in  the  circuit 
court  of  MisslBsippl  county,  at  Osceola,  by 
the  appellee,  E.  M.  Ayres,  against  the  appel> 
lanta,  Sarah  A.  Hearn,  as  administratrix  of 
the  estate  of  the  late  J.  L.  Heam,  deceased, 
and  the  sureties  upon  the  official  bond  of 
■aid  J.  L.  Heam,  as  sheriff  of  Mississippi 
county,  for  the  recovery  of  the  value  of  a  lot 
of  Cottonwood  logs,  claimed  to  have  been 
lost  through  the  negligence  of  the  said  J. 
Ll  Heam,  whilst  they  were  lawfully  in  his 
custody,  as  such  sheriff.  The  complaint 
after  alleging  the  election  of  Heam  as  sheriff, 
and  the  giving  of  bond  with  appellants 
(except  Mrs.  Heam)  as  sureties,  sets  forth 
the  following:  That,  on  the  18th  day  of 
April,  1888,  the  plaintiff,  E.  M.  Ayres, 
instituted  an  action  of  replevin  against  one 
Iiudan  Boy,  in  the  circuit  court  of  said 
county,  to  recover  1,400  Cottonwood  logs,  the 
property  of  said  plaintiff,  and  worth  $7,000. 
That  a  writ  was  issued  in  said  cause  by  the 
clerk  of  the  court  directed  toi  the  sheriff  ot 
said  county,  and  commanding  him  to  take 
said  1,400  logs  from  the  possession  of  the 
said  Liuclan  Roy,  the  defendant  in  said  cause, 
and  deliver  them  to  the  plaintiff,  B.  M. 
Ayres.  That  the  plaintiff  executed  proper, 
and  good,  and  sufficient  bond,  which  was 
accepted  by  the  sheriff;  and  that  the  sheriff, 
acting  by  virtue  of  said  writ,  took  said  logs 
from  out  of  the  possession  of  the  defendant, 
Ludan  Roy.  That,  at  the  May  term,  1889, 
of  said  circuit  court,  the  plaintiff  obtained  a 
Judgment,  declaring  him  to  be  the  owner  of 
said  logs  and  entitled  to  the  possession  there- 
of; and  ordering  a  recovery  accordingly. 
That  said  J.  L.  Heam,  sheriff,  made  a  return 
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on  the  said  writ  of  replevin,  stating  that  h« 
took  the  said  logs  from  the  defendant's  pos- 
session and  delivered  them  to  the  possession 
of  plaintiff,  Ayres;  but,  in  point  of  fact, 
said  Hearn,  sheriff,  did  not  dellvo:  the  said 
logs  to  the  plaintiff,  E.  M.  Ayres,  nor  did  he. 
In  any  way,  account  for  them  to  the  plaintiff, 
although  the  plaintiff  often  requested  him  so 
to  do,  and  by  the  negligence  of  the  said 
sheriff,  said  logs  were  stolen  or  lost  That 
the  said  J.  L.  Hearn  died  In  Octob»,  1889, 
and  the  defendant,  Sarah  A.  Heam,  subse- 
quently qualified  as  administratrix  of  his 
estate.  Wherefore  the  plaintiff  prays  Judg- 
ment against  the  defendants  for  the  sum  of 
$7,000,  together  with  10  per  cent  interest 
per  annum  thereon  since  the  rendition  of 
said  Judgment;  and  $500  forfeiture  or  pen- 
alty, and  general  relief. 

All  of  the  defendants  upon  whom  service 
had  been  obtained  except  one,  H.  D.  Tom- 
linson,  answered.  In  their  answer  defend- 
ants "deny  that  th^  logs  sued  for  were  worth 
$7,000;  deny  that  the  said  J.  L.  Heam  had 
taken  possession  of  said  logs  by  virtue  of  any 
lawful  process;  deny  that  the  said  B.  M. 
Ayres  had  obtained  any  valid  Judgment  for 
said  logs;  deny  that  the  said  J.  L.  Heam 
had  not  delivered  the  said  logs  to  the  said 
B.  M.  Ayres,  as  stated  in  the  return  upon 
the  order  of  delivery  in  the  Ayres-Roy 
replevin  suit,  alleging,  on  the  contrary,  that 
th6  logs  were  delivered  Into  the  possession  of 
the  said  E.  M.  Ayres,  and  that  the  return 
upon  the  order  of  delivery,  that  the  logs  bad 
been  delivered  to  Ayres,'  was  conclusive  of 
that  fact  and  could  not  be  contradicted  in 
this  proceeding;  deny  that  they  are  liable  to 
the  plaintiff  on  account  of  the  loss  of  said 
logs;  deny  that  they  were  lost  through  the 
neglect  or  carelessness  of  the  said  J.  L. 
Hearn.  Defendants  set  up  that  the  order  of 
delivery  in  the  replevin  suit  was  executed  by 
the  sheriff  taking  pos8essl<m  of  the  logs  nam- 
ed therein  in  Tennessee;  that  this  act  of 
the  sheriff  was  without  the  Jurisdiction  of 
the  court  from  which  the  order  issued, 
and  was  therefore,  void;  that  the  plaintiff  in 
the  replevin  suit  (appellee  here)  bad  no 
interest  In  the  logs,  that  he  had  no  Interest 
in  the  lands  from  which  the  logs  were  cut 
They  also  set  up  that  a  certain  Judgment  ot 
the  United  States  Circuit  Court  rwidered 
subsequent  to  the  time  appellee  claimed  to 
have  acquired  title  to  the  lands  from  which 
the  logs  were  cut,  adjudged  the  title  to  said 
lands  and  logs  to  be  In  one  Palsdorfer  and 
his  wife,  and  that  appellee  had  no  title 
thereto,  and  that  this  was  In  a  suit  in  which 
appellee  was  a  party.  They  alleged  that  the 
Judgment  of  the  circuit  court  in  the  case  of 
Ayres  v.  Lucian  Roy  in  replevin  Is  void  tac 
the  reason  that  said  court  bad  no  Jurisdic- 
tion of  the  alleged  subject-matter,  and  no 
Jurisdiction  of  the  person  of  the  defendant 
therein."  Tbey  further  set  up:  "That,  all 
of  the  defendants  In  the  action,  except  H.  D. 
Tomllnson,  who  was  a  nonresident  of  the 


Digitized  by 


Google 


770 


82  80UTHWESTBRN  RBPOBTBB. 


(Aik. 


state  and  np<»i  whom  no  stunmons  had  been 
Berved,  are,  and  were  at  the  time  of  the 
Institution  of  the  action,  residents  of  the 
Chlckasawba  district  of  Mississippi  county; 
that  this  snit  was  brought  subsequent  to 
the  enactment  of  the  act  of  the  General 
Assembly  of  the  state  of  Arkansas,  dividing 
Mississippi  comity  into  the  two  judicial  dis- 
tricts of  Osceola  and  Chlckasawba,  and  this 
court  has  no  jurisdiction  in  this  action  over 
the  persons  of  said  defendants." 

The  facts  in  the  case  to  sustain  the  verdict, 
so  far  as  we  deem  It  necessary  to  state  them, 
are  substantially  as  follows:  On  the  ISth 
day  of  April,  1899,  Ayres  commenced  an 
action  of  replevin  in  the  circuit  court  of 
Mississippi  county.  Ark.,  against  one  Luclan 
Roy  to  recover  1,400  cottonwood  logs  cut  on 
Flour  Island.  Armed  with  an  order  of 
'delivery,  the  sheriff,  J.  L.  Heam,  accom- 
panied by  Ayres,  seized  the  logs  when  they 
were  being  prepared  for  rafting.  The  sheriff 
told  Roy  he  would  give  him  two  days  to 
make  a  bond,  whereupon  Ayres  suggested  to 
him  that  he  had  "better  put  a  guard  over 
the  logs,"  which  he  declined  to  do,  giving  as  a 
reason  tiierefor  that  the  river  was  falling  too 
fast- for  them  to  get  away  with  the  logs. 
The  sheriff  made  a  return — ^not  dated.  Itself 
—on  the  order  of  delivery,  stating  that  he 
delivered  the  logs  to  Ayres  April  19,  1809, 
and  "notified Roy,  Lucian  Roy's  broth- 
er, and  supposed  to  be  his  partner  at  the 
time  of  trial."  In  point  of  fact  the  logs 
were  not  delivered  to  Ayres,  but  they  were 
stolen  by  Roy,  or  some  one  else,  and  rafted 
down  the  river.  Circuit  conrt  opoied  on  the 
first  Monday  in  May  following,  and  Ayres 
took  a  default  judgment  for  the  1,400  logs. 
A  few  months  later  Sheriff  Heam  died,  and 
on  the  12th  day  of  April,  1001,  Ayres 
commenced  this  suit  against  his  estate  and 
bondsmen  to  recover  the  value  of  the  logs. 
.  The  appellee,  over  the  objection  of  appel- 
lants. Introduced  the  following:  "B.  M. 
Ayres,  Plaintiff,  v.  Lucian  Roy,  Defendant 
Comes  the  plaintiff  In  his  own  proper  person 
and  by  his  attorney,  and,  it  appearing  to  the 
court  that  the  defendant  had  been  duly  sum- 
moned to  appear  and  answer,  but  made  de- 
fault It  further  appearing  to  the  court  that 
the  plaintiff  is  the  owner  of  the  fourteen  hun- 
dred logs  (1,400)  cottonwood  logs  replevied 
la  this  action  and  entitled  to  the  possession 
thereof.  It  is,  therefore,  considered,  ordered, 
and  adjudged  by  the  court  that  the  plaintiff 
do  have  and  recover  of  the  defendant  Luclan 
Roy,  the  (1,400)  fourteen  hundred  cottonwood 
logs  replevied  in  this  action  and  all  costs 
In  their  behalf  expended  for  which  execution 
may  issue.  It  is  agreed  and  stipulated  by 
the  plaintiff  and  all  of  the  defendants  that 
the  above  Is  a  copy  of  the  judgement  render- 
ed in  the  case  of  B.  M.  Ayres  against  Luclan 
Roy,  and  that  it  may  be  introduced  as  evi- 
dence. J.  T.  Coston.  Semmes  &  Thomas- 
wn." 

The  Introduction  of  this  stipulation  m 


evidence  Is  not  made  one  of  the  gronnds  of 
the  motion  for  new  trial.  Appellants  failed 
to  preserve  their  objection  to  it  The  ap- 
pellee also  introduced  in  evidence  the  com- 
plaint of  Ayres  v.  Lucian  Roy,  in  whldi 
Ayres  alleged  that  he  is  the  owner  and  enti- 
tled to  the  possession  of  1,400  cottonwood  logs 
of  the  value  of  $750,  which  the  defendant 
Luclan  Roy  has  poesewlon  of  without  right, 
etc.  This  complaint  shows  that  it  was  filed 
in  the  circuit  court  April  18,  1899. 

S.  S.  Semmes,  G.  W.  Tbomason,  and  A. 
G.  Little,  for  appellant  J.  T.  Coston,  for 
appellee. 

WOOD,  J.  (after  stating  the  tacts).  The 
judgment  of  the  circuit  court  in  the  case  of 
Ayres  v.  Roy,  in  which  Ayres  recovered 
judgment  against  Roy  for  the  logrs,  is  con- 
clusive here  as  to  the  title  and  right  of  pos- 
session of  the  appellee  to  the  logs  which  the 
Sheriff  took  possession  of  under  the  order  of 
delivery  In  that  suit  Appellants  alleged 
that  the  judgment  was  void  for  want  of 
jurisdiction  of  the  person  of  Roy,  but  they 
fail  to  show  it  The  judgment  recites  that 
"the  defendant  had  been  duly  summoned 
to  appear  and  answer,  but  made  default" 
This  was  sufficient  to  show  jurisdiction.  It 
was  the  province  and  first  duty  of  the  court 
to  determine  whether  It  had  jurlsdictl<m  of 
the  person  of  the  defendant  against  whom 
It  was  about  to  render  judgmoit  The  rec- 
ord affirmatively  recites  "it  appearing  to 
the  court  that  defendant  had  been  duly  sum- 
moned." We  must  presume.  In  the  absence 
of  evidence  to  the  contrary,  on  collateral  at- 
tack, that  the  court  had  evidence  before  It 
upon  which  to  base  a  finding  in  favor  of  its 
jurisdiction.  "When  the  jurisdiction  of  a 
court  of  general  jurisdiction  depends  upon 
facts  not  appearing  in  the  record,  tbey  will 
be  presumed  In  a  collateral  proceeding." 
McConnell  v.  Day,  61  Ark.  464,  83  8.  W. 
731,  and  cases  cited. 

When  the  sheriff  executed  the  order  of 
delivery  by  taking  possession  of  the  property 
named  therein,  from  that  moment  sndi  prop- 
erty was  in  custodia  legis.  Cobbey  on  Re- 
plevin, t  706;  Hogan  v.  Lucas,  10  Pet  (U.  S.) 
400,  9  L.  Ed.  470.  Having  seized  the  prop- 
erty by  virtue  of  legal  process  in  the  r^Ievin 
suit  he  was  on  that  account  privy  to  the 
prosecution  of  that  suit  Prentiss  v.  Hol- 
brook,  2  Mich.  372.  See  Gelston  v.  Hoyt 
18  Johns.  (N.  Y.)  680.  And  he  could  only 
exempt  himself  from  liability  for  loss  of  the 
property  which  had  come  into  his  possesBion 
In  that  proceeding  by  showing  tliat  he  bad 
made  such  disposition  of  it  as  the  law  di- 
rects, or  that  its  loss  was  not  on  account  of 
his  negligence.  It  was  not  his  province  then, 
nor  can  he  now  question  Hie  right  and  title 
of  the  plaintiff  In  that  salt  Cobbey  on  Rep. 
1168-1178.  As  custodian  of  the  pn^ierty,  at 
the  termination  of  that  litigation,  he  held 
the  fruits  of  it  sohject  to  the  lawfnl  orders 
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of  the  tribtmal  whose  duty  It  was  to  adjndl- 
<aite  the  rights  of  the  parties,  nnless  after 
seizing  It  he  bad  disposed  of  It  as  the  statute 
directs.  KirbT's  Dig.  t  6863.  In  contempla- 
tion of  law  the  prc^erty,  after  selznre  by 
the  sheriff,  remains  In  his  possession  (the  de- 
fendant falling  to  give  bond)  until  It  Is  turn- 
ed over  to  the  plaintiff  In  replevin.  As  to 
whether  he  made  legal  disposition  of  It,  was 
submitted  to  the  Jury  upon  proper  Instruc- 
tions and  there  was  evidence  to  support  the 
verdict 

nils  view  eliminates  every  question  pre- 
sented at  the  trial  and  so  exhaustively  treat- 
ed In  briefs  of  counsel,  except  the  following: 

1.  The  sheriff's  return  was  not  conclusive. 
The  seventh  paragraph  of  the  complaint  set 
out  in  the  statement  of  facts  shows  that  this 
was  a  suit  in  legal  effect  against  the  estate 
of  the  sheriff,  and  the  sureties  on  his  bond 
for  false  return.  The  return  of  the  officer 
was  directly  questioned.  This  being  true, 
the  court  did  not  err  In  refusing  the  request 
of  appellants  for  instruction  telling  the  Jury 
that  the  return  of  the  ofBcer  on  the  order  of 
delivery  in  the  replevin  suit  was  conclusive, 
nor  did  It  err  in  granting  the  request  of  ap- 
I>ellee  for  an  instruction  to  the  effect  that 
sncb  return  of  the  sheriff  "was  only  prima 
fade  evidence  of  the  fact  that  the  possession 
of  the  logs  had  been  turned  over  to  the  ap- 
pellee. State  V.  Lawson,  8  Ark.  380,  47  Am. 
Dec.  728;  Craven  v.  Hlgglnbotham,  83  Ala. 
429,  3  South.  777;  Thorn  v.  Simp,  98  Ala. 
417,  13  South.  749;  Mudfree  on  JsuerlfFs,  p. 
42G,  i  868.  The  question  of  whether  or  not 
the  logs  in  the  replevin  suit  after  being  lev- 
led  on  by  the  sheriff  were  lost  through  his 
negligence  was  properly  submitted  to  the 
Jury,  and  there  was  a  conflict  in  the  evidence 
with  ample  evidence  to  sustain  the  Jury's 
verdict  We  therefore  will  not  disturb  It. 
The  jury  was  properly  directed  in  instrue- 
tion  No.  5b  (which  reporter  will  set  out  In 
note)i  as  to  what  would  constitute  a  de- 
livery of  the  logs  to  the  plaintiff  in  the  re- 
plevin suit  and  there  was  evidence  to  sus- 
tain the  verdict,  that  no  such  delivery  had 
been  made  to  appellee. 

2.  The  measure  of  damages  in  the  case 
is  the  value  of  the  logs  at  the  time  they 
should  have  been  delivered  by  the  sheriff 
to  the  plaintiff  in  the  replevin  suit  The  sher 
Iff  was  simply  their  legal  custodian,  and  if, 
through  his  negligence,  they  were  lost  as 
the  Jury  has  determined,  he  was  liable  for 
their  value,  as  they  were  when  he,  in  the 
absence  of  a  retaining  bond,  should  have 


>No.  Sb:  "If  the  iheriff  delivered  tbe  logs  to 
AjTta,  be  was  not  reeponglble  tor  their  loss.  His 
retOTB  states  tliat  he  did  deliver  them  to  Ayres,  and 
liie  ratnm  Is  itrlmB  facie  evidence  of  ttaU  fact.  De- 
ItreiT  of  logs  to  Ayrea  does  not  consist  In  making  a 
return  atatteg  that  be  delivered  them  to  him,  neither 
apse  It  consist  In  merely  telling  Ayrea  that  he  placed 
Uill  In  posaasslon  of  them,  If  Roy,  or  anyone  else 
YBS  Id  poaaesslon  of  them.  But  the  only  way  ha 
eenld  bare  deltvared  the  logs  to  Ayrea  so  aa  to  re- 
Manre  blmsslt  of  reaponslblUty,  would  have  been  by 
pla^ng  Ajrres   In  actual    axeluslva  control  of  the 


tamed  tiiem  over  to  appellee,  the  plalntiS 
In  the  replevin  suit  The  jury  was  properly 
directed  as  to  this.  (See  note  for  copy  of 
instruction  No.  6  for  plaintiff).*  It  follows 
that  the  court  was  correct  in  refusing  the 
following  request  of  appellants  for  Instruc- 
tion: "The  original  order  of  delivery,  affi- 
davit and  complaint  in  the  replevin  suit  of 
Ayres  t,  Roy,  state  the  value  of  the  logs  to 
be  $750.  Tour  verdict,  therefore,  cannot  in 
any  event  exceed  said  sum." 

The  allegation  of  value  in  the  complaint 
in  replevin  Is  a  matter  of  form  in  pleading. 
The  plaintiff  must  prove  the  value,  even  if 
not  denied,  and  he  may  prove  a  greater 
value  than  that  alleged  if  he  can.  Bally  v. 
EUlis,  21  Ark.  489;  Gobbey  on  Beplev.  $S  539, 
640. 

3.  Appellants  waived  any  objectton  they 
might  have  bad  to  the  jurisdiction  by  an- 
swering without  making  or  insisting  on  a 
motion  to  abate  for  want  of  service. 

4.  The  penalty  of  $50  "for  false  return" 
was  not  authorized  by  the  statute.  This  was 
not  a  suit  under  section  4487  subd.  S  for  fall- 
ing to  execute  process  as  contended  by  coun- 
sel for  appellee,  but  as  we  construe  tiie  com- 
plaint it  is  a  suit  against  the  officer  for  false 
return. 

In  the  respect  indicated  the  verdict  was 
erroneous.  The  judgment  will  be  modified 
t>y  reducing  it  here  in  the  sum  of  $50,  and 
as  thus  modified,  it  will  be  affirmed. 


DORSET  et  al.  t.  CONNBRLT. 

(Supreme  Court  of  Arkansas.    Jan.  27,  1906.) 

ExzcuTOBS  AND  Adkinibtbatobs  —  Saub  or 
Olaim— Setting  Aside— Jubisdiotion. 
R.  furnished  the  money  with  which  C.  par- 
chased  land,  under  an  agreement  to  sell  it  and 
turn  over  to  R.  the  proceeds  equal  to  the 
amount  advanced,  with  interest,  and  one-third 
of  an;  surplus.  C.  sold  the  land  partly  on 
credit  taking  notes.  After  the  death  of  R.,  on 
suit  of  his  administrator  in  probate  court  the 
court  found  that  the  claim  of  the  estate  on  the 
notes  could  not  be  realized  in  money  or  proper- 
ty, and  ordered  that  the  claim  be  sold.  HM 
that,  the  court  having  had  jurisdiction,  the  sale 
would  not  be  set  aside,  in  th«  absence  of  fraud 
in  procuring  the  order  therefor. 

Appeal  from  Chicot  Chancery  Court; 
Marcus  !>.  Hawkins,  Chancellor. 

Action  by  Jennie  B,  Dorsey  and  othera 
against  Katie  K.  Connerly.  From  a  decree 
dismissing  the  complaint  for  want  of  equity, 
plaintiffs  aroeal.   Affirmed. 

Robinson  &  Merrltt  for  appellants.  Bel- 
dy  Vinson,  for  appellee. 

BATTLE,  J.  On  16th  of  October,  1801, 
John  O.  Connerly  purchased  from  the  heirs 


•  No.  <.  "If  you  find  that  the  plaintiff  Is  entitled  te 
recover  under  the  Instruction  already  given,  yoa  wtll 
Ox  the  amount  of  your  verdict  at  the  actual  cash 
value  of  the  logs  that  were  levied  upon :  and.  If  you 
aee  proper  to  do  so,  you  may  allow  interest  at  the 
rate  of  6  per  cent,  per  annum  on  the  value  of  the 
logs  from  the  time  they  ware  levied  upon  to  the 
present  time." 
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oC  Horace  F.  Walworth,  deceased,  a  tract 
of  laud,  containing  542  acres,  agreeing  to 
pay  therefw  $2,710.  The  land  was  convey- 
ed by  the  heirs  to  Connerly.  The  money 
to  pay  for  It  was  advanced  by  W.  W.  Rose 
under  a  contract  that  the  title  to  the  lands 
should  remain  in  Connerly  In  trust  for  the 
following  purposes  and  uses: 

"That  the  said  John  O.  Connerly  should 
sell  said  lands  or  any  portion  thereof,  upon 
the  terms  and  conditions  as  to  him  [may] 
seem  best,  and  for  that  puri>o8e  to  make  a 
deed  or  deeds  to  any  purchaser  or  purchas- 
ers of  said  lands  or  any  part  thereof,  and 
pay  over  the  proceeds  of  such  sales  to  said 
William  W.  Rose,  until  the  original  pur- 
chase money,  together  with  10  per  cent 
pet  annum  interest  thereon,  had  been  fully 
r^mid  to  the  said  William  W.  Rose;  and 
Hiat  the  proceeds  arising  from  the  sale^ 
lease  ac  rental  of  said  lands  after  the  re- 
payment of  the  purchase  money  aforesaid, 
shall  be  distributed  between  the  said  Wil- 
liam W.  Rose  and  the  said  John  C.  Connerly 
in  the  proportion  of  one-third  to  the  former 
and  two-thirds  to  <  the  latter, 

•  ••••• 

"The  said  John  C.  Connerly  shall  account 
for  and  pay  over  to  the  said  William  W. 
Rose,  the  moneys  received  from  said  lands, 
as  fast  as  the  same  Is  received,  until  the 
original  purchase  money,  with  interest.  Is 
repaid,  when  a  settlement  shall  be  made  on 
the  first  day  of  each  October,  of  the  profits 
arising  from  the  venture." 

The  contract  was  islgned  and  acknowledged 
by  both  parties,  and  recorded. 

Connerly  sold  the  land  to  many  persons 
and  took  from  them  notes  for  the  purchase 
money.  There  is  no  contention,  or  effort 
to  show,  tliat  any  of  the  lands  remained 
unsold,  and  we  Infer  from  the  whole  case 
that  such  is  the  fact  After  these  sales 
were  made,  the  lands  were  overflowed  by 
high  water,  and  many  of  the  purchasers 
were  unable  to  pay  for  lands,  and  only  $600 
were  collected  by  Connerly. 

Rose  died  in  1882,  and  Abner  Qaines  was 
appointed  administrator  of  his  estate,  and 
qualified  as  such.  The  interest  of  the  es- 
tate In  the  notes  given  for  the  lands  was 
appraised  at  $2,710. 

On  the  2d  day  of  November,  1807,  five 
years  after  the  death  of  Rose,  Abn«r  Oatnes, 
as  administrator,  filed  a  petition  to  the  Chi- 
cot probate  court,  in  that  court,  which  Is  as 
follows: 

"Comes  Abner  Gaines,  as  administrator  of 
estate  of  W.  W.  Rose,  deceased,  and  states 
that  among  the  assets  of  said  estate  there 
is  a  claim  against  J.  C.  Connerly,  as  trustee 
for  said  intestate,  Inventoried  and  appraised 
at  $2,710.00;  that  said  claim  conslste  of  an 
Interest  in  the  proceeds  to  be  derived  from 
the  sale  of  certain  lands  conv^ed  to  the 
said  Connerly  by  heirs  of  Horace  F.  Wal- 
worth, all  of  which  appear  by  reference  to 
the  agreement   made  on  the    12th  day   of 


December,  1801,  and  filed  in  the  recorder's 
ofllce  of  Chicot  county,  on  the  19th  day  of 
same  month,  and  recorded  in  record  tMok 
N-I,  page  191,  and  the  power  therein  given 
the  said  Connerly  by  said  intestate,  which 
agreonent  containing  said  powM'  Is  filed 
herewith  marked  E2zhlblt  A,  and  made  a 
part  of  this  petition,  with  the  dmyeyance 
to  said  Connerly  from  said  ttelrs  of  Horace 
F.  Walworth,  to  which  the  said  agreement 
refers.  Your  petitioner  further  states  that 
the  said  Connerly  has  not  received  the  pro- 
ceeds from  said  lands  as  contemplated  by 
himself  and  the  said  intestate,  at  the  time 
of  making  said  agreement,  except  the  sum 
of  five  hundred  dollars,  which  petitioner  be- 
lieves he  can  collect;  but,  for  the  remaining 
interest  he  says,  that  by  the  existing  laws 
at  this  state,  either  in  money  or  property, 
he  is  unable  to  realize,  except  through  a 
l<mg  and  expensive  suit  In  chancery,  be 
might  subject  the  lands  mentioned  In  said 
agreement  to  the  claim,  but  that  he  Is  not 
authorized  to  take  such  steps  without  orders 
from  this  court  That  upon  the  whole  be 
t>elieves  it  to  be  the  best  interest  of  all  par- 
ties and  to  said  estate,  particularly,  that 
said  claim  be  sold  under  the  order  of  this 
court;  wherefore,  your  petitioner  prays  an 
order  of  sale  of  said  claim,  credited  with  the 
amount  of  $500.00,  collected  and  held  by 
the  said  Connerly,  and  which  your  petition- 
er believes  he  can  collect  from  him." 

The  court,  being  suffidently  advised  in  the 
premises,  and  finding  that  the  claim  "cannot 
be  realized  In  money  or  property  under  ex- 
isting laws,  and  that  it  will  be  for  tiie  boi- 
efit  of  said  estate  to  sell  the  said  claim," 
ordered  that  It  be  sold,  and  it  was  sold  at 
public  sale  to  Katie  K.  Oonnerly,  wife  of 
John  C.  Connerly,  for  the  sum  of  $3,000; 
she  being  the  highest  bidder.  She  paid  ttie 
$3,000  with  her  own  money,  and  the  sale 
was  approved  by  the  court 

Thereafter,  In  December,  1809,  John  C. 
Connerly  died,  and  in  March,  1900,  the  heirs 
of  William  W.  Rose,  deceased.  Instituted 
this  suit  against  Mrs.  Connerly  to  vacate 
the  sale  of  the  dalm  to  her  and  to  tattorce 
the  trust  according  to  its  terms.  The  de- 
fendant answered.  The  court  heard  the 
cause  upon  the  evid«ice  adduced,  and  dis* 
missed  the  complaint  for   want  of  equity. 

The  $2,710  advanced  to  John  O.  Connerly 
to  pay  for  lands  was  a  loan,  for  the  pay- 
ment of  which  Connerly  did  not  bind  him- 
self personally,  but  agpreed  to  hold  the  land 
In  trust.  The  lands  were  to  be  sold,  the  loan 
and  10  per  cent  per  annum  interest  thereon 
were  first  to  be  paid  out  of  the  proceeds, 
and  Rose  was  to  receive  one-third  of  the 
remainder.  This  was  evidently  compensa- 
tion for  the  loan.  Connerly  sold  the  lands 
on  a  credit  and  took  notes  for  the  purchase 
money.  Rose's  portion  of  these  notes  con- 
stituted his  claim  against  Oonnerly.  as 
trustee.    The    Chicot   probate  court    found 
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that  this  claim  conld  not  be  realized  In  mon- 
ty  or  property. 

We  Infer  from  this  finding  that  all  of  the 
lands  were  sold  on  time.  Why  the  court 
found  that  the  claim  In  this  form  against 
the  tmstee  cannot  be  realized  in  money  or 
property  tmder  existing  laws  doth  not  ap- 
pear. Bat  the  conrt,  having  jurisdiction  to 
do  BO,  has  BO  fotmd,  and,  such  being  the  fact, 
bad  Jurisdiction  to  order  the  sale  of  the 
claim;  and,  no  erldence  of  fraud  In  the 
procnremoit  of  the  order  of  sale  or  In  the 
sale  being  adduced  In  the  hearing  of  this 
case,  the  chancery  court  committed  no  error 
In  dismissing  the  complaint  of  pUintlfCB  for 
want  of  equity. 

Decree  affirmed. 


THOBtPSON  et  al.  y.  VAN  LEAR. 
(Supreme  Conrt  .of  Arkansas.    Jan.  27,  1906.) 

1.  Phtbiciars   ard    Sukgeors— Reouultior 
BT  State. 

The  Legislature  may  in  the  exercise  of  the 
police  power  regulate  the  practice  of  medicine 
and  sargery. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  89, 
Cent.  Dig.  Physicians  and  Surgeons,  it  1,  2.] 

2.  Save. 

AcU  1903,  p.  342,  forbidding  physicians 
and  surgeons  to  solicit  patients  through  paid 
agents,  is  a  valid  police  regulation. 

Appeal  from  Oarland  Chancery  Court; 
AIphoAzo  Curl,  Chancellor. 

Salt  by  S.  G  Van  Lear  against  M.  G. 
Thompson  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Be- 
versed. 

Wood  ft  Henderson,  Greaves  ft  Martin, 
and  Leland  Leatherman,  for  appellants.  B. 
Q.  DavleB,  for  appellee. 

RIDDIOK,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Garland  chancery  court  en- 
joining the  defendants,  M.  G.  Thompson  and 
others,  from  inetltuting  any  prosecution 
against  the  plaintiff,  S.  O.  Van  Lear,  under 
tue  statute  prohibiting  physicians  from  so- 
liciting patients  through  paid  agents  or  drum- 
mers, and  enjoining  them  from  otherwise  In- 
terfering with  the  business  and  practice  of 
the  plaintiff. 

The  facts  are  as  follows :  In  1903  the  Leg- 
islatore  passed  an  act  forbidding  physicians 
and  surgeons  engaged  In  the  practice  of  medi- 
cine to  solicit  patients  by  paid  agents.  Con- 
gress, which  claims  jurisdiction  over  a  por- 
tion of  the  Hot  Springs  reservation,  has  also 
provided  by  statute  that  physicians  before 
prescribing  the  water  of  the  springs  shall  be 
registered  with  the  superintendent  of  the  res- 
ervation, but  that  no  physician  shall  be  al- 
lowed to  register  who  was  engaged  In  solic- 
iting patronage  through  the  medium  of  paid 
agents.  To  aid  the  officers  of  tfie  law  to  en- 
force these  provisions  against  the  practice 
of  soliciting  patients  by  hired  agents,  a  num- 
ber of  the  physicians  of  Hot  Springs  formed 


an  association  called  the  "Visitors'  Protective 
Association."  The  meetings  of  this  associa- 
tion were  public,  membership  in  It  was  open 
to  all  physicians  of  the  city,  and  it  was  sup- 
ported by  the  voluntary  contributions  of  Its 
members.  The  chief  purpose  of  the  associa- 
tion, as  before  stated,  was  to  aid  In  suppress- 
ing the  practice  among  certain  physicians  of 
soliciting  patients  by  hired  agents  or  "drum- 
ming," as  It  was  called;  the  members  of  the 
association  believing  that  this  method  of  se- 
curing patronage  was  not  only  Illegal  and 
unprofessional,  but  that  It  was  highly  in- 
jurious both  to  the  profession  and  the  gen- 
eral public.  The  efforts  of  the  association 
to  suppress  this  evU  were  not  directed  spe- 
dally  against  plaintiff  or  any  particular  phy- 
sician or  school  of  medicine.  On  the  con- 
trary, the  agent  or  detective  of  the  associa- 
tion employed  to  look  up  evidence  against 
physicians  violating  these  statutes  was  in- 
structed to  Investigate  and  report  to  the 
officers  of  the  law  evidence  against  every 
physician  who  was  guilty  of  such  practice, 
without  regard  to  who  he  was,  or  whether 
he  was  a  member  of  the  association  or  not. 
The  evidence  shows  that  the  plaintiff.  Van 
Lear,  was  not  permitted  to  register  with  the 
superintendent  of  the  Hot  Springs  reserva- 
tion as  one  of  the  physicians  authorized  to 
use  the  waters  of  the  hot  springs,  or  to  pre- 
scribe the  use  thereof  by  his  patients.  The 
reason  for  this  refusal  to  permit  the  plaintiff 
to  register  was  that  he  was  suspected  of  hav- 
ing solicited  patients  by  hired  agents,  though 
It  Is  not  shown  that  the  defendants  were  re- 
sponsible for  this  act  of  the  federal  authori- 
ties. But  the  agent  of  plaintiff  employed  to 
look  up  evidence  against  physicians.  It  seems, 
discovered  evidence  against  Van  Lea/  tending 
to  show  that  he  was  guilty  of  hiring  agoits 
to  solicit  patients  for  him,  and  that  he  was 
prescribing  the  waters  of  the  springs  to  his 
patients  without  being  registered,  and  he  re- 
ported this  evidence  to  the  officers,  which  re- 
sulted In  prosecutions  against  Van  Lear,  and 
Injury  to  his  business  as  a  physician.  Van 
Lear  thereupon  brought  this  action  inequity 
against  M.  G.  Thompson  and  other  members 
of  the  association  to  enjoin  them  from  fur- 
ther prosecutions  or  interference  with  his 
business.  On  the  hearing  the  chancellor  held 
that  the  law  prohibiting  physicians  from  so- 
liciting patronage  by  hired  agents  was  un- 
constitutional and  void.  He  further  held 
that  the  act  of  the  state  Legislature  ceding 
jurisdiction  to  the  United  States  over  part 
of  the  Hot  Springs  reservation  was  void  on 
the  ground  that  Congress  had  no  authority 
to  accept  such  jurisdiction,  and  that  Congress 
could  not  legislate  and  make  penal  the  act  of 
a  physician  In  prescribing  the  hot  waters  of 
the  reservation  for  his  patients.  This  appeal 
brings  his  decision  before  us  for  review. 

As  to  the  jurisdiction  of  Congress  over  the 
Hot  Springs  reservation  and  its  right  to  en- 
act laws  regulating  the  use  of  the  waters 
thereof  by  physicians  that,  of  course,  presents 
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a  question  on  which  this  court  would  follow 
the  decisions  of  the  federal  conrts.  But  we 
do  not  find  It  necessary  to  decide  that  ques- 
tion In  this  case;  for,  If  the  statute  of  the 
state  Legislature  prohibiting  physicians  from 
aoUdting  patients  through  paid  agents  be 
valid,  It  seems  clear  that  the  injunction  ought 
not  to  have  been  granted  In  this  case.  For, 
if  that  was  a  valid  statute,  the  purposes  for 
which  the  defendants  were  associated  were 
clearly  legaL  If  soliciting  patients  by  phy- 
sicians through  hired  agents  was  unlawful, 
then  tills  association  was  formed  for  the 
purpose  of  upholding  the  law  and  preventing 
Its  violation,  and  there  would  be  no  reason 
why  an  injunction  should  be  granted,  even 
if  their  agents  made  occasional  mistakes  and 
Itrosecuted  innocent  parties.  The  case  would 
not  be  different  if  the  act  of  Congress  assum- 
ing Jurisdiction  over  the  reservation  was 
Invalid,  for  the  state  laws  would  then  be  in 
force  there,  and  as  the  purpose  of  the  associ- 
ation was  lawful  the  fact  that  the  agent  of 
these  defendants  may  have,  when  he  found 
evidence  against  the  plaintiff  showing  that 
he  was  guilty  of  violating  the  law,  com- 
menced tlie  prosecution  against  him  In  the 
federal.  Instead  of  a  state,  court,  would  not 
Justify  the  issuance  of  an  injunction  to  stop 
such  prosecutions,  for  the  remedy  of  plaintiff 
at  law  in  such  a  case  was  clear  and  adeqviate. 
He  had  nothing  to  do  but  to  take  an  appeal 
and  be  discharged  on  showing  that  the  law 
.  under  which  he  was  prosecuted  in  the  federal 
courts  was  invalid.  Taylor  v.  City  of  Pine 
Bluff,  34  Ark.  d03:  In  re  Sawyer.  124  U.  S. 
200,  8  Sup.  Ot  4S2,  81  L.  Ed.  402;  Davis  & 
Famem  Mfg.  C!o.  v.  Los  Angeles,  189  U.  S. 
207,  23  Sup.  Ct  498,  47  L.  Ed.  778;  Davis 
▼.  American  Society,  75  N.  Y.  362;  High  on 
iojunctions,  §  68. 

So  as  before  stated,  the  main  question  Is 
whether  the  state  law  Is  a  valid  law  or  not 
Counsel  for  appellee  has  argned  with  much 
earnestness  that  laws  of  tills  kind  are  un- 
wise, and  be  quotes  from  Herbert  Spencer, 
who  says,  in  his  Social  Statics,  that  there 
are  no  sound  reasons  why  the  principles  of 
Xree  trade  should  not  be  extended  to  medical 
advice  and  practice.  The  drift  of  the  argu- 
ment of  Mr.  Spencer  can  be  understood  from 
the  following  extract  therefrom :  "All  meas- 
oree  which  tend  to  put  Ignorance  upon  a  par 
with  wisdom  inevitably  check  the  growth  of 
wisdom.  Acts  of  Parliament  to  save  silly 
Iieople  from  the  evil  which  putting  faith  In 
empirics  may  entail  on  them  do  this,  and  are 
therefore  bad.  It  is  best  to  let  the  foolish 
man  suffer  the  penalty  of  his  foolishness. 
For  the  pain,  he  must  bear  it  as  he  can ;  for 
the  experience,  he  must  treasure  it  up,  and 
act  more  rationally  In  the  future.  To  others, 
as  well  as  to  himself,  will  his  case  be  a  warn- 
ing. And  by  multiplication  of  such  warnings 
tliere  cannot  fall  to  be  generated  a  caution 
corresponding  to  the  danger  to  be  shunned." 
Social  Statics,  206.  There  is  no  doubt  some 
troth  In  the  assertion  tliat  it  Is  not  best  for 


the  law  to  give  too  mud)  aid,  tar  people 
should  be  taught  self-reliance.  But  this 
argument  Is  (me  that  should  tie  addressed  to 
the  Licglslature,  and  not  the  courts.  If  fol- 
lowed to  Its  logical  end.  It  would  result  in 
allowing  every  one  to  practice  medicine  who 
wished  to  do  so,  and  that  Is  in  effect  what  the 
author  contends  should  be  done.  But,  how- 
ever well  that  may  sound  as  a  theoretical 
proposition,  it  does  not  work  well  in  actual 
practice  if  we  Judge  by  the  statutes  of  the 
different  states,  for  there  Is  hardly  a  state 
In  the  Union  that  does  not  regulate  the  prac- 
tice of  medicine  by  requiring  some  showing 
of  qnaliflcatlon  before  a  license  to  practice 
is  granted.  The  tendency  is  towards  raising 
the  standard  for  admission  to  practice  rather 
than  lowering  it. 

But,  as  before  stated,  those  are  questions 
tor  the  Legislature,  and  not  for  the  courts. 
The  IJeglslature  lias  acted  In  this  matter,  and 
whether  the  law  be  wise  or  foolish  the  courts 
must  enforce  It  if  It  be  valid.  Whether  or 
not  It  Is  a  valid  law  is,  as  before  stated,  the 
only  question  we  can  consider.  The  learned 
chancellor  in  a  well-written  opinion  held  that 
it  was  not  a  valid  law,  for  the  reason  that  In 
his  Judgment  it  was  an  unwarranted  Inter- 
ference with  the  rights  of  physicians:  bnt  we 
are  not  able  to  concur  in  ttiis  conclusion. 
Under  its  police  power  the  state  has  the  right 
to  prohibit  things  that  are  hurtful  to  the 
comfort,  safety  and  welfare  of  society,  It  Is 
now  well  settled  that  In  the  exercise  of  this 
power  the  state  may  regulate  the  practice  of 
medicine  and  surgery.  Oosnell  v.  State,  52 
Ark.  228,  12  S.  W.  392;  Richardson  v.  State, 
47  Ark.  562,  2  S.  W.  187;  Dent  v.  West  Va.. 
129  n.  S.  114,  9  Sup.  Ct  231,  32  li.  Ed.  623; 
Hawker  v.  New  York,  170  U.  8.  189,  18  Sup. 
Ct  573,  42  L.  Ed.  1002;  State  v.  Edmunds 
(Iowa)  101  N.  W.  431;  Cooley's  Const  Una. 
745;  22  Am.  &  Eng.  Ency.  Iaw  (2d  Ed.)  780. 
The  law  In  question  concerns  the  public 
health  over  which  the  police  power  has  the 
fullest  sway,  for,  health  being  the  sine  qna 
non  of  all  personal  enjoyment,  it  is  not  only 
the  right  but  the  duty,  of  the  state  to  pass 
such  laws  as  may  be  necessary  for  the  preser- 
vation of  the  health  of  the  people.  22  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  922. 

Counsel  for  plaintiff  quotes  Oliver  Wendell 
Holmes  as  saying  that,  "if  the  whole  materia 
medica  was  sunk  to  the  bottom  of  the  sea, 
it  would  be  all  the  bett^  for  mankind  and  all 
the  worse  for  the  fishes."  We  do  not  dispute 
that  statement,  for  there  may  be  some  truth 
in  it,  and  it  is  possible  that  the  Leglslatore 
had  something  of  the  kind  in  mind  when  it 
iiassed  this  act  It  may  liave  thought  that 
people  are  too  much  inclined  to  Imagine 
themselves  In  ill  health,  too  prone  to  consult 
doctors,  and  take  medicine  anyway,  without 
being  urged  to  do  so  by  hired  agents.  If  it  is 
true,  as  the  "eminent  medical  authority" 
quoted  by  counsel  says,  "that  out  of  twenty- 
four  serious  cases  of  disease  three  could  not 
be  cured  by  the  best  remedies,  three  others 
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might  be  benefited,  and  the  rest  would  get 
well  anyway."  If  this  be  true,  Is  It  not 
better  as  a  rule  to  "throw  physic  to  the  dogs," 
and  let  nature  take  her  course.  Now,  it  is 
probable  that  the  conscientious  physician 
would  glTe  that  advice  to  his  patient  In  a 
case  where  be  needed  no  medicine.  But  it 
Is  not  likely  that  a  physician  would  hire  an 
agent  to  drum  up  patients  for  him,  only  to 
say  to  them:  "60  thy  way;  thou  dost  not 
need  a  physician."  A  physician  who  has  se- 
cured a  patient  by  means  of  a  hired  agent 
baa  paid  out  a  certain  sum  to  obtain  his 
patient,  and  Is  under  a  strong  temptation  to 
put  him  through  a  course  of  treatment, 
whether  he  needs  it  or  not,  in  order  to  get  his 
money  back  and  make  a  profit  on  his  in- 
restment  And  therein  lies  a  danger  to  the 
public  from  such  a  practice.  When  a  physician 
obtains  patients  in  that  way,  he  In  effect 
buys  them,  just  as  If  he  said  to  the  agent,  "I 
will  pay  yon  a  certain  sum  for  every  patient 
you  send  me";  or,  "Will  pay  you  a  certain  fee 
out  of  the  money  I  receive  from  each  patient 
you  send  me."  Now,  we  do  not  think  prudent 
people  would  wish  to  submit  to  the  advice  of 
a  physician  who  had  paid  out  money  to  get 
them  imder  bis  treatment.  To  be  successful, 
the  agent  would  necessarily  have  to  keep  his 
Interest  in  the  transaction  secret  from  the  pa- 
tient, and  it  can  be  easily  seen  that  such  a 
method  of  securing  patients  would  very  often 
result  in  Imposition  and  fraud  on  the  patient 
and  In  inducing  many  people  to  take  treat- 
ment who  did  not  need  it 

As  we  have  stated,  even  persons  of  good 
health  are  often  too  prone  to  Imagine  them- 
selves in  need  of  medicine.  If  it  is  unsafe  to 
allow  sach  persons  to  be  solicited  by  hired 
agents  to  take  what  they  do  not  need,  bow 
much  worse  Is  It  to  expose  the  sick  to  such 
influences.  A  man  or  woman  who  is  labor- 
ing under  a  bodily  disease  is,  other  things 
being  equal,  more  easily  imposed  on  than  one 
who  possesses  a  sound  mind  in  a  sound  I>ody. 
The  mind  of  the  sick  man,  like  his  body,  is 
in  an  abnormal  condition.  He  is  inclined 
to  grasp  at  shadows  and  to  pursue  the  wind, 
and  is  easily  misled  into  paying  money  for 
medical  treatment  that  he  does  not  need. 
The  man  who  is  induced  by  an  agent  to  buy 
goods  of  a  merchant  can  see  the  goods  and 
Judge  of  their  quality  before  paying  his 
money;  but  the  sick  man  must  take  the 
treatment  for  which  he  pays  as  a  matter  of 
faith.  As  to  whether  he  will  be  benefited  or 
not  he  can  only  conjecture.  He  can  only 
Judge  of  the  value  of  the  treatment  to  which 
he  submits  by  Its  subsequent  results,  and  not 
even  then  with  any  great  degree  of  accuracy, 
for  the  causes  which  lead  to  health  or  disease 
Are  often  obscure.  They  elude  even  the 
trained  mind  of  the  physician,  and  much 
more  easily  that  of  the  patient 

The  objections  which  we  have  stated  to 
this  method  of  securing  patients,  the  tempta- 
tions to  which  it  would  subject  the  phy- 
«lclan  and  the  danger  to  which  It  would  ex- 


pose the  patient,  show  a  wide  distinction  be- 
tween the  case  of  a  merchant  who  drums  for 
custom  by  hired  agents  and  that  of  a  phy- 
sician who  seeks  patronage  in  the  same  way. 
The  business  of  the  physician  directly  affects 
the  public  health,  and  It  does  not  follow  be- 
cause the  merchant  the  manufacturer,  and 
others  may  solicit  trade  through  hired  agents 
that  a  physician  may  do  the  same  thing. 
The  Legislature  has  forbidden  the  physician 
to  do  so,  and  there  are  in  our  opinion  sound 
reasons  upon  which  to  base  the  distinction. 
The  law  thus  undertakes  to  protect  the  phy- 
sician from  the  temptation  and  the  patient 
from  the  danger  to  which  they  would  be  ex- 
posed by  such  a  practice.  When  we  con- 
sider how  easy  It  would  be  in  many  cases  for 
the  professional  drimimer  to  Impose  on  sick 
people,  and  even  on  those  who  are  well,  and 
Induce  them  to  submit  to  treatment  they  do 
not  need,  when  we  consider  that  a  physician 
who  had  paid  for  a  patient  would  be  under  a 
strong  temptation  to  make  a  profit  out  of  his 
Investment  and  to  give  and  charge  for  treat- 
ment whether  the  patient  needed  it  or  not 
when  we  consider  the  fraud  and  Imposition 
that  would  be  encouraged  by  such  a  method 
of  securing  patients — we  easily  reach  the 
conclusion  that  the  law  wisely  prohibits  a 
physician  from  seeking  patronage  by  means 
of  paid  agents.  It  seems  to  us  to  be  a  regu- 
lation clearly  within  the  power  of  the  Legis- 
lature to  Impose  upon  those  who  practice 
medicine,  and  that  this  statute  Is  valid  at 
least  to  that  extent  As  we  are  of  the  opin- 
ion that  the  defendants  were  acting  under  a 
valid  law,  it  follows  that  they  were  engagpd 
in  a  lawful  undertaking,  and  that  there  were 
no  grounds  for  an  injunction  against  them. 
It  Is  therefore  unnecessary  for  us  to  consider 
whether,  If  the  law  had  been  invalid,  an  In- 
junction should  have  been  refused  on  the 
ground  that  there  was  an  adequate  remedy 
at  law. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  chancellor  erred  In  granting  the 
injunction.  Judgment  reversed,  with  an 
order  to  dismiss  the  complaint  for  want  of 
equity. 


STATE   V.   McCBARX. 
(Supreme  Court  of  Arkansas.    Jan.  27,  1906.) 

Appeal  from  Garland  Chancery  Court; 
Alphonzo  Curl,  Chancellor. 

Application  by  A.  8.  McCrary  for  a  writ 
of  habeas  corpus.  From  a  judgment  dis- 
charging the  applicant  the  state  appeals. 
Reversed. 

The  defendant  A.  S.  McCrary,  a  physician 
engaged  in  the  practice  of  medicine,  was 
ti-Ied  and  convicted  before  a  Justice  of  the 
peace  of  Garland  county  of  the  crime  of  em- 
ploying an  agent  to  solicit  and  drum  patients 
for  defendant  The  Justice  of  the  peace  Im- 
posed a  fine  and  rendered  Judgment  that  he 
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be  Imprisoned  unless  the  fine  and  costs  were 
paid.  The  defendant  thereupon  applied  to 
Hon.  A.  Curl,  chancellor,  for  a  writ  of 
habeas  corpus,  which  was  granted.  The 
case  was  heard  at  term  time  before  the 
Garland  chancery  court,  and  the  chancellor, 
being  of  the  opinion  that  the  act  under  which 
the  defendant  was  tried  and  convicted  was 
void,  ordered  him  discharged,  The  state 
appealed  from  this  Judgment 

Wood  &  Henderson,  Oreares  &  Martin,  and 
Leiand  Leatherman,  for  the  State.  R.  G-. 
Daviee,  for  appellee. 

RIDDIOK,  3.  (after  stating  the  facts). 
This  case  Is  controlled  by  the  decision  ren- 
dered on  this  day  in  case  of  M.  Q.  Thompson 
et  al.  T.  8.  O.  Van  Lear  (92  S.  W.  773), 
wherein  we  held  that  the  statute  under 
which  the  defendant  was  prosecuted  in  this 
case  was  a  valid  law.  The  defendant  was 
therefore,  in  our  opinion.  In  custody  under 
a  valid  judgment,  and  in  our  opinion  the 
judgment  of  the  chancery  court  ordering  his 
discharge  was  erroneous. 

The  judgment  was  reversed,  and  cause 
remanded,  with  directions  that  the  defendant 
be  ordered  into  the  custody  of  the  proper 
officer,  to  be  held  under  the  judgment  of  the 
justice  of  the  peace. 


GROSSLAND  v.   STATE. 
(Supreme  Court  of  Arlcangas.    Feb.   3,  1006.) 

1.  It«ACBRT— StTBJECTS  OF  IiASOBHT— CHECKS. 

•  Under  Klrby's  Dig.  {{  1821-1824,  defin- 
ing larceny  as  the  felonious  carrrine  away  of 
the  personal  property,  bonds,  bills,  banknotes, 
etc,  of  another,  the  stealing  of  a  bank  check  of 
the  value  of  $15  is  grand  larceny. 

2.  Same— EviDENCS. 

In  a  prosecution  for  larceny  committed  by 
stealing  a  bank  check,  evidence  that  defendant 
had,  prior  to  the  larceny,  been  accustomed  to 
getting  money  and  checks  from  the  prosecuting 
witness  under  the  same  conditions  as  the  check 
he  was  alleged  to  have  stolen,  should  have  been 
admitted  in  support  of  defendant's  theory  that 
his  possession  of  the  check  was  lawful. 

•  Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Ft  Smith  District;  Styles  T.  Rowe, 
Jpdge. 

E.  B.  Crossland  was  convicted  of  grand 
larceny,  and   appeals.    Reversed. 

The  following  are  the  grounds  for  new 
trial  referred  to  in  the  opinion:  "(2)  The 
(«urt  erred  in  not  permitting  defendant  to 
testify  that  he  had,  prior  to  the  time  he  is 
alleged  to  have  stolen  the  check  mentioned 
in  the  indictment,  been  accustomed  to  get- 
ting money  and  checks  from  the  prosecuting 
witness,  Emmet  Frizzell,  and  that  the  said 
Emmet  Frizzell,  prior  to  the  alleged  larceny, 
gave  him  money  and  checks  from  time  to 
time,  under  the  same  circumstances,  condi- 
tions and  considerations  as  the  check  he  is 
alleged  to  have  stolen  was  given.  •  •  • 
(4)  The  court  erred  In  refusing  to  permit 
the  defendant  to  prove  by  the  witness  Emmet 


Frizzell  that  he  had  at  difFeroit  times;  prior 
to  the  alleged  larceny,  given  to  the  defend- 
ant money,  and  in  refusing  to  permit  defend- 
ant to  prove  by  the  said  Emmet  Frixzell 
that  he  had  from  time  to  time,  prior  to  tbe  al- 
leged larceny,  given  him  like  checks  as  the 
one  tbe  defendant  was  charged  with  stealins. 
and  in  refusing  to  permit  the  defendant  to 
prove  by  the  said  Emmet  Frizzell  that  the 
said  money  and  checks  were  given  under  like 
conditions  as  defendant  claims  the  chedc  in 
controversy  was  given.  (5)  The  court  erred 
In  not  permitting  defendant  to  prove  by  the 
witness  Emmet  Frizzell  that  he  had  a  note 
of  defendant's  for  |250,  but  that  this  note  did 
not  in  fact  represent  an  indebtedness  from 
defendant  to  him,  but  was  for'  money  and 
checks  under  like  circumstances  as  defendant 
claims  the  check  in  controversy  was  given 
him." 

Ira  D.  Oglesby,  for  appellant  Bobt  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  X  Appellant  was  indicted  in  tbe 
Sebastian  circnit  court  for  the  larceny  of  a 
bank  check  valued  at  $15.  The  indictment 
was  good.  The  stealing  of  the  check  as  aJ- 
leged  would  constitute  grand  Itfrceny  under 
sections  1821  to  1824,  inclusive,  of  Klrby's 
Digest 

The  court  erred  in  excluding  from  the  jury 
testimony  concerning  the  prior  transactions 
with  Emmet  Frizzell  as  to  the  giving  by  him 
of  money  and  chedts  to  appellant  This 
testimony  tended  to  explain  the  appellant's 
possession  of  the  alleged  check  and  to  throw 
light  upon  his  intent  in  the  transaction.  It 
corroborated  appellant's  version,  and  was 
proper  for  the  consideration  of  the  jury. 
The  court  erred  In  overruling  appellant's  sec- 
ond, fourth  and  fifth  grounds  of  the  motion 
for  new  trial.  Attorney  G^eral's  confession 
of  error  Is  sustained. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trlaL 


CROSSIxAND    T.     STATE. 
(Supreme  Oiurt  of  Arkansas.    Feb.   3,   1906.> 

1.  FoBOEBT— iRDicnacNr— SETTino   Out   Ih- 

BTBUMBNT. 

An  indictment  for  forgery  should  set  forth 
the  instrument  forged  accorain|(  to  its  tenor,  and 
by  fac  simile  copy  when  practicable;  and  it  is 
Insufficient  for  it  to  give  the  substance  of  the 
forged  writing,  unless  the  writing  itself  is  lost 
or  destroved,  or  is  in  the  possession  of  defend- 
ant or  otherwise  inaccessible,  in  which  case  the 
disabling  fact  should  be  alleged,  and  it  wili  be 
sufficient  to  state  the  substance  of  the  instru- 
ment 

[Ed.  Note. — For  cases  in  point,  see  voL  23. 
Cent  Dig.  Forgery,  |S  66-76.] 

2.  CBnCINAI,   ItAW— FOBHEB  JKOPABOT— IDKH- 

TiTY  or  Offense. 

A  conviction  of  grand  larceny  of  a  bank 
check,  under  Klrby's  Difest,  {|  1821-1824,  mak- 
ing such  checks  the  subject  of  larceny,  is  not  a 
bar  to  a  subsequent  prosecution  for  forgery  of 
the  check  alleged  to  have  been  stolen. 
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8.  FoBGKBT— InDicTMKNT— SrrriNO   Ottt   Ik* 

DOBSKKBNT. 

An  indonement  ot  a  note  or  check  does  not 
conatitnte  in  law  a  part  of  the  note,  and  need 
not  be  set  out  in  an  indictment  for  forgeir  of 
the  note  or  check. 

[E<d.  Note. — For  cases  in  point,  see  toL  28, 
Cent.  Dig.  Forgery,  H  66,  67.] 

4.  Save— FoKOKBT  or  Ihdob8xm»it. 

An  indictment  for  forgery  of  an  indorse- 
ment on  a  note  or  check  must  set  oat  the  in- 
dorsement, together  with  such  averments  as  will 
make  the  offense  affirmatlTely  appear. 

5.  Sake— Aduibsibilitt  of  E/VIDKROI. 

In  a  prosecution  for  forgery,  evidence  that 
the  manager  for  the  prosecuting  witness,  who 
had  authority  to  indorse  such  witness'  name  on 
checks,  had  Deen  in  the  habit  of  giving  money 
and  checks  to  defendant  for  several  months 
prior  to  the  transaction  in  question,  and  had 
prevloosly  authorised  defendant  to  write  the 
name  of  proeecntinc  witness  on  checks,  should 
have  been  admitted  in  sam>ort  of  defendant's 
theon  that  his  possession  and  indorsement  of 
the  <£eck  were  nghttuL 

6.  WITNE88K8  —  IKPXAOHIBNT  —  TXSTIKOHT 

BnoBK  Maoibtsatb. 

It  was  not  competent  to  impeach  a  witness 
In  a  criminal  case  by  asking  him  if  he  had  not 
been  asked  certain  questions  before  the  commit- 
ting magistrate,  and  what  his  answers  were, 
where  the  witness  did  not  answer  such  qaes- 
tions  before  the  magistrate,  and  there  was 
nothing  in  them  upon  which  to  base  the  founda- 
tion for  his  impeachment 

7.  FOBOBBT  —  PBOBECOnonB  —  iNBTBUOnORB. 

Where  an  indictment  charges  forgery  of  a 
cheek,  and  contains  no  charge  of  forgery  of  an 
indorsement  on  the  check,  and  there  is  no  proof 
of  the  forgery  of  the  check  itself,  a  charge 
authorising  a  conviction  of  uttering  and  pnb- 
lisbing  a  forged  instrument,  on  the  establish- 
ment of  certaua  facta  hypothesized  therein,  was 
erroneous. 

Appeal  from  Circuit  Court,  Sebastian 
County,  Ft  Smltb  District;  Styles  T.  Howe, 
Judge. 

EL  B.  Crossland  was  convicted  of  forgery, 
and  appeals.    Reversed. 

Appellant  was  indicted  for  forgery  and 
uttering  a  forged  Instrument  as  follows 
(omitting  formal  parts):  The  said  defend- 
ant. In  the  district  and  county  aforesaid,  on 
the  1st  day  of  November,  1905,  fraudulently 
and  feloniously  did  forge  and  counterfeit  a 
certain  writing  on  paper,  purporting  to  be 
a  check  upon  a  bank,  which  said  writing  on 
paper  is  in  aubstance  as  follows:  "No.  120. 
Cbatwell  Bros.  Flue  Wines,  Liquors  and 
Cigars,  8  North  First  street  Fort  Smith, 
Ark.  Nov.  1. 1908.  Pay  to  James  G.  Frlzzell, 
or  Bearer,  $15.20— Fifteen  20-100  Dollars. 
Chatwell  Bros.  By  Walter  Cbatwell.  To 
First  National  Bank,  Fwt  Smltb,  Arks." 
And  having  Indorsed  on  the  back  thereof 
"James  G.  Frizaell,"  with  intent  then  and 
there  fraudulently  and  feloniously  to  obtain 
possession  of  tbe  money  and  property  of 
Chatwell  Bros.,  a  partnership,  and  of  James 
6.  Frlzzell,  and  of  Palace  Clothing  Store,  a 
partnership  composed  of  J.  H.  Fox  and  R. 
F.  Turner,  against  the  peace  and  dignity  of 
the  state  of  Arkansas.  The  second  count 
charged  tbe  uttering  of  the  instrument  as 
set   fortb    in   tbe  first   count    Tbe   proof 


tended  to  show  that  tbe  appellant  in  Ft 
Smith  In  November,  1S06,  bought  of  the  Pal- 
ace Clothing  Company  a  pair  of  trousers, 
and  presented  the  check  described  In  tbe 
indictment  in  payment  of  same.  He  rep- 
resented that  bis  name  was  Frlzsell,  and 
that  tbe  check  was  made  to  bim.  The  one 
to  whom  the  check  was  presented  Inquired 
over  the  phone  of  tbe  drawers  of  the  chedc 
to  know  if  such  a  check  was  out  and  all 
right  Upon  being  Informed  that  It  was,  be 
called  upon  tbe  appellant  for  Identification, 
and  aiHPellant  went  out  and  came  back  wltb 
a  young  man  who  said  that  be  knew  appel- 
lant and  "that  be  was  all  right"  Thereupon 
payment  for  tbe  trousers  was  taken  out  of 
tbe  check  and  the  balance  was  given  to 
appellant  in  money. 

Robert  B.  Frlzzell  testified  in  substance 
that  be  was  tbe  manager  of  tbe  Beer  busi- 
ness of  his  brother  James  G.  Frizzell  In 
Fort  Smith,  that  be  bad  authority  to  re- 
ceive checks,  to  transfer  and  Indorse  same, 
that  be  got  tbe  check  from  Cbatwell  Bros, 
on  Nov.  Ist  and  put  it  in  his  vest  pocket, 
that  after  supper  about  7  o'clock  be  went  to 
tbe  closet  leaving  bis  vest  on  some  soda 
boxes  In  tbe  middle  room  of  tbe  store.  He 
was  gone  a  short  time,  and  on  his  return 
found  the  appellant  In  bis  place  of  business. 
He  detailed  a  short  conversation  bad  wltb 
appellant,  after  wblcb  appellant  left  The 
witness  stated  that  be  found  tbe  check,  next 
day  in  the  possession  of  tbe  Palace  Cloth- 
ing Company,  said  that  be  did  not  give  tbe 
check  to  the  appellant  or  authorize  him  to 
get  It,  that  tbe  check  was  In  tbe  same  condi- 
tion as  when  he  received  it  from  Cbatwdl 
Bros,  except  tbe  Indorsement  James  G. 
Frlzzell.  The  word  "bearer,"  he  explains, 
was  scratched  out  at  the  time  tbe  check  was 
given  In  order  that  it  might  be  payable  only 
to  James  G.  Frizzell.  At  this  juncture  tbe 
witness  was  asked  "If  he  Indorsed  the  name 
James  G.  Frizzell  on  the  check  or  if  It  was 
so  Indorsed  when  It  was  taken."  Appellant 
objected  on  the  ground  that  he  was  "not 
charged  with  forging  the  Indorsement  or 
with  uttering  a  check  upon  which  there  was 
a  forged  Indorsement"  The  court  sustain- 
ed the  objection  as  to  the  first  count  in  tbe 
indictment,  but  held  tbe  question  proper  as 
to  tbe  second  count,  to  which  action  of  tbe 
court  tbe  appellant  excepted.  Witness  an- 
swered that  he  did  not  indorse  it,  nor  did 
James  G.  Frizzell.  The  following  check 
was  admitted  as  evidence  to  wit:  "No.  120. 
Chatwell  Bros.  Fine  Wines,  Uquors  and 
Cigars,  8  North  First  Street  Fort  Smltb, 
Ark.  Nov.  1,  1905.  Pay  to  James  G.  Friz* 
zell  $15.20— Fifteen  20-100  Dollars.  Chat 
well  Bros.  By  Walter  Cbatwell.  To  First 
National  Bank,  Fort  Smith,  Ark."  Indors- 
ed: "James  G.  Frlzzell."  Appellant  object- 
ed and  excepted  to  the  ruling  of  tbe  court. 

By  a  series  of  questions  appellant  sought 
on  cross-examination  of  witness  Robert  E. 
Frlzzell,  to  establish  that  from  time  to  time 
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during  the  last  year,  appellant  bad  called 
upon  him  for  money,  and  that  he  bad  been 
in  the  habit  of  letting  appellant  have  money 
and  checks  from  time  to  time,  and  let  him 
have  the  check  under  consideration  in  the 
same  way  that  he  let  appellant  have  pre- 
Tloas  checks.  The  court  would  not  permit 
such  evidence  and  the  appellant  excepted  to 
the  court's  ruling.  The  court  refused,  over 
appellant's  objection,  to  permit  appellant  to 
ask  witness  Frlzzell  if  be  was  not  asked  cer- 
tain questions  before  the  grand  Jury  In  re- 
gard to  letting  appellant  have  money  and 
cbeclu,  before  the  alleged  forgery  of  this 
check,  and  if  he  did  not  refuse  to  answer 
these  questions.  Appellant  then  offered  to 
prove  that  witness  Robert  B.  Frlzzell  had  the 
note  of  the  appellant  for  9250  which  did  not 
represent  $250  actually  loaned  or  advanced 
by  Frlzzell  to  appellant,  but  that  the  note 
was  given  to  stand  as  evidence  of  transac- 
tions between  Frlzzell  and  appellant,  so  that 
Robert  9>.  Frlzzell,  in  accounting  with  James 
O.  Frlzzell,  might  show  that  |250  had  been 
drawn  out  of  the  business  for  the  |250  note. 
The  court  would  not  permit  such  testimony, 
to  wblch  ruling  appellant  excepted.  Tbe  ap- 
pellant testified  that  be  did  not  take  tbe 
check  In  evidence,  but  that  Robert  Frlzzell 
gave  it  to  him.  He  said:  "I  went  down 
there  and  told  Mr.  Frlzzell  I  wanted  blm  to 
let  me  have  some  money  to  buy  some  clothes ; 
and  he  said  he  didn't  have  the  money,  but 
bad  this  check,  which  I  could  take  and  get 
the  clothes  and  get  the  money  on  tbe  balance 
of  It ;  that  I  could  use  the  check.  I  Indorsed 
James  G.  Frlzzell's  name  on  the  check  by 
tbe  authority  of  Mr.  Bmmet  Frlzzell,  who  has 
charge  of  his  business."  Appellant  offered  to 
prove  that  at  various  times  prior  to  the  al- 
leged offense,  covering  a  period  of  six  or 
seven  mcmths,  Frlzzell  gave  him  money  and 
when  he  did  not  have  money  gave  him 
«beck8,  and  on  several  occasions  when  de- 
fendant wanted  money  he  gave  him  checks 
payable  to  James  G.  Frlzzell  and  told  him  to 
use  them,  which  he  had  done ;  that  sometimes 
Bmmet  Frlzzell  would  indorse  these  checks 
himself  and  sometimes  tell  the  defendant  to 
do  BO  and  get  the  money;  that  these  checks 
and  the  money  that  had  been  heretofore 
given  him  were  under  like  circumstances  as 
the  one  defendant  is  charged  with  stealing — 
all  of  which  testimony  the  court  held  to  be 
incompetent  and  excluded  same,  to  which 
action  of  the  court  the  defendant  at  the  time 
«xc^ted. 

A  plea  of  former  conviction  was  Interposed 
with  the  plea  of  not  guilty  and  the  record  of 
the  circuit  court  was  Introduced  showing  a 
conviction  of  appellant  for  grand  larceny, 
the  property  being  the  check,  which  appel- 
lant, in  the  case  at  bar,  Is  alleged  to  have 
forged  and  uttered.  The  court  overruled  the 
plea  of  former  conviction.  Appellant  asked 
tbe  court  to  Instruct  tbe  Jury,  "under  the 
law  and  tbe  evidence  to  acquit  the  defend- 
ant," and  also  asked  an  Instruction  presenting 


his  theoiy  as  to  tbe  evidence  he  had  offered, 
which  tbe  court  had  refused.  The  court  on 
its  own  motion  gave  tbe  following:  (8)  If 
you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  unlawfully 
and  feltmlonsly  uttered  and  published  the 
check  mentioned  in  the  Indictment,  including 
the  indorsement  thereon,  as  good,  when  be 
knew  that  it  was  false,  and  tliat  he  uttered 
and  published  the  same,  with  the  intent  to 
obtain  possession  of  tbe  money  and  prop- 
erty of  Ohatwell  Bros.,  or  James  G.  Frlzzell, 
then  you  should  convict  the  defendant  of 
uttering  and  publishing  a  forged  instrument 
There  was  a  general  verdict  of  guilty  and  tbe 
punishment  fixed  at  two  years  in  the  peniten- 
tiary. A  motion  was  filed-  in  arrest  of  Judg- 
ment on  the  ground  that  the  indictment  did 
not  set  out  tbe  forged  instrument  nor  give  any 
reason  why  the  same  was  not  set  out,  but  in- 
stead sets  out  tbe  substance  of  tbe  alleged 
forged  instrument  The  motion  In  arrest 
was  overruled.  Appellant  was  sentenced, 
and  he  seeks  by  this  appeal  to  reverse  the 
Judgment 

Ira  D.  Oglesby,  for  appellant  Robert  L. 
Rogers,  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts).  Tbe 
motion  In  arrest  should  have  been  sustained. 
The  alleged  forgery  was  of  a  bank  check. 
In  the  absence  of  statute,  such  an  Instrument 
must  be  set  forth  according  to  its  tenor. 
The  object  of  the  rule  Is  to  enable  the  court 
to  determine  whether  It  Is  a  writing  that  can 
be  forged.  2  Blsb.  Cr.  Proc.  (  403.  The  mere 
substance  or  effect  of  the  forged  writing  will 
not  suffice,  unless  the  Instrument  is  lost  or 
destroyed,  is  In  the  possession  of  tbe  defend- 
ant or  otherwise  wholly  Inaccessible  to  tbe 
pleader.  Where  such  Is  the  case,  the  dis- 
abling fact  should  be  alleged.  Then  the  sub- 
stance will  suffice.  2  Blsh.  O.  Proc.  H  403, 
404.  "Where  the  law  requires"  says  Mr. 
Bishop  "the  words  to  be  laid  by  their  tenor, 
the  Indictment  must  introduce  them  In  one 
of  tbe  ways  which  denote  this,  it  will  not 
suffice  merely  to  set  them  out  accurately  in 
fact  and  if  the  case  Is  within  any  class  of 
tbe  exceptions  as  that  the  instrument  is  lost 
or  is  In  the  bands  of  the  defendant  •  •  • 
tbe  excusing  thing  must  be  stated,  or  tbe 
indictment  will  be  defective."  1  Blsh.  Cr. 
Proc.  H  561,  662.  The  indictment  for  forgery 
should  always  set  forth  the  forged,  or  coun- 
terfeit Instrument  by  fac  simile  copy  when 
practicable.  Tbe  rules  of  correct  pleading 
certainly  require  this.  State  v.  Bonney,  34 
Me.  383 ;  State  v.  Allen  Twltty,  9  N.  O.  24a 

2.  As  the  cause  must  be  remanded  for  new 
trial.  It  will  be  necessary  to  pass  upon 
other  questions  presented.  The  plea  of  for- 
mer conviction  Is  not  well  taken.  It  Ib  grand 
larceny  undw  our  statute  to  steal  the  cbedc 
described  In  this  Indictment  Klrby's  Dig. 
SI  1821-1824,  Inclusive.  The  chedc  under 
consideration  was  of  the  value  of  more  than 
$10  to  Its  payee,  James  FilszeU.    It  did  not 
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xequlre  any  Indorsement  by  Mm  to  enable 
Wm  to  draw  the  money  on  it  One  oonvlcted 
tor  tbls  offense  could  not  plead  former  Jeop- 
-ardy,  If  be  were  afterwards  Indicted  and  pnt 
•on  trial  for  forging  the  same  check.  The  two 
'ocrenses  have  nothing  In  common.  They  are 
not  the  same.  One  convicted  for  grand  lar- 
ceny could  not  be  put  In  Jeopardy  by  after- 
wards being  put  on  trial  for  forgery. 

3.  As  the  present  Indictment  will  have 
to  be  quashed,  and,  as  the  matter  will  doubt- 
less be  referred  to  another  grand  Jury,  the 
'-district  attorney,  In  case  of  another  Indlct- 
jnent,  will  doubtless  conform  his  pleading 
-strictly  to  the  proof.  Therefore  we  need  not 
•pass  upon  the  question  of  Tarlance.  It  Is  not 
Improper  to  say,  however,  that  an  Indorse- 
.ment  on  a  note  or  check,  does  not  constitute, 
In  law,  a  part  of  the  note,  and  need  not  be 
-set  out  In  an  Indictment  for  forgery  of  such 
note  or  check.  But  If  the  Indictment  Is  "for 
■the  forgery  of  the  Indorsement,  It  must  be 
-set  out,  accompanied  with  such  averments 
■as  will  make  the  offense  affirmatively  ap- 
pear." 2  BIsh.  Orlm.  Proc.  t  410;  McDon- 
nell V.  State,  58  Ark.  242,  24  S.  W.  105. 

4.  The  court  erred  In  excluding  evidence 
tending  to  show  that  Robert  E.  Frizzell,  who 
was  the  manager  of  James  Frizzell,  and  who 
had  authority  to  Indorse  his  name  on  checks, 
.bad  been  In  the  habit  of  giving  money  and 
checks  to  appellant  for  six  months  prior  to 
this  occurrence,  and  had  authorized  appellant 
to  write  the  name  of  James  Frizzell  on 
checks  before.  This  testimony  was  compe- 
tent as  tending  to  show  the  intent  with  which 
the  alleged  criminal  act  was  done.  It  tended 
to  show  the  relation  between  the  appellant, 
and  the  agent  of  James  Frizzell  from 
whom  the  check  was  taken.  The  testimony 
tended  to  support  the  theory  of  appellant  as 
to  how  he  came  Into  the  possession  of  the 
check,  and  as  to  how  the  indorsement  was 
made.  It  was  not  In  the  nature  of  self- 
manufactured  evidence.  It  was  not  compe- 
tent to  ask  Frizzell  If  be  had  not  been  asked 
before  the  committing  magistrate  as  to 
whether  or  not  he  had  been  In  the  habit  of 
-giving  appellant  checks,  as  appellant  claimed 
he  had  given  him  this  one.    And  whether 

-or  not  he  had  given  appellant  tbls  check,  and 
what   bis   answers   were.    Frizzell    bad  not 

-answered  these  questions  before  the  commit- 
ting magistrate  and  there  was  nothing  in 
these  upon  which  to  -lay  the  foundation  for 
bis  Impeachment  These  questions  had  no 
relevancy  In  the  case,   and  were  properly 

'excluded. 

6.  It  follows  from  what  we  have  said  that 
the  court  erred  In  giving  the  third  instruc- 
tiofi  on  Its  own  motion.  There  was  no  charge 
of  forging  an  Indorsement  on  the  check,  and 
no  proof  that  the  check  itself  was  forged. 
Hence  under  the  present  Indictment,  there 

•could  have  beoi  no  uttering  of  a  forged  In- 

-atmment.  It  Is  unnecessary  to  pass  upon 
the  second  Instruction  asked  for  appellant 

^nd  refused.    What  we  have  already  said 


sufficiently  Indicates  what  the  law  Is  upon 
the  questions  covered  by  this  refused  request 
The  Judgment  Is  reversed,  and  ths  cause 
Is  remanded  for  a  new  trlaL 


CARPBNTEE  et  al.  T.  CBOW. 
(Supreme  C!onrt  of  Arkansas.    Feb.  8,  1906.) 

1.  Sales— OoNnmons—PEBroBMANCs—WAiv- 

KB  OF  BBZACH. 

Where  plaintiff  gold  cattle  to  defendant 
who  gave  notes  therefor  and  agreed  to  furnish 
plaintiff  certain  quantities  of  fresh  milk,  and  by 
a  subsequent  agreement  plaintiff  agreed  to  allow 
a  rebate  of  $300  if  the  defendant  should  faith- 
fully perform  his  contract,  be  did  not,  by  accept- 
ing and  using  the  milk  each  day,  waive  hia  right 
to  refuse  tlie  rebate  on  account  of  defendant's 
breach  of  the  contract  In  fumlBhlDg  milk  unfit 
for  use. 

2.  Saui. 

Where  plaintiff  transferred  cattle  to  de- 
fendant, taking  notes  therefor,  but  retaining 
title  to  secure  the  payment  of  the  notes  and  the 
performance  of  an  agreement  by  defendant  to 
furnish  certain  quantities  of  fresh  milk,  plain- 
tiff, by  accepting  the  milk  furnished,  waived  his 
right  to  claim  a  forfeiture  of  the  contract  and 
retake  the  cattle,  because  the  milk  famished 
was  unfit  for  nse. 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;   George  M.  Chaplin,  Judge. 

Action  by  J.  W.  Carpenter  and  another 
against  W.  N.  Crow.  From  a  Judgment  in 
favor  of  defendant,  plaintiffs  appeal.  Re- 
versed. 

This  Is  an  action  of  replevin  brought  by 
J.  W.  Carpenter  and  Ous  Breltzke  against 
W.  N.  Crow  to  recover  possession  of  95  milk 
cows  and  75  calves.  The  plaintiffs  were  the 
o-wners  of  the  cattle,  and  sold  them  to  one 
I.  M.  Tuller,  who,  in  turn,  sold  to  defendant 
Crow.  The  consideration  for  the  sale  from 
plaintiffs  to  Tuller  was  $3,600,  of  which  $600 
was  paid  cash  at  the  time  of  the  sale,  and 
the  balance  was  to  be  paid  In  monthly  In- 
stallments of  $200  each  represented  by  the 
notes  of  Tuller  executed  to  plaintiff.  At  the 
time  of  the  sale  of  the  cattle,  Tuller  and  the 
Grand  Prairie  Creamery  Company  entered 
Into  a  written  contract  with  plaintiffs  where- 
by they  undertook  to  furnish  to  plaintiffs 
sweet  milk  In  quantities,  as  ordered,  not  less 
than  100  gallons  nor  more  than  400  gallons 
per  day,  and  snch  amount  of  cream  as 
should  be  ordered,  during  a  term  of  two 
years,  at  the  price  therein  named  to  be  paid 
by  plaintiffs  on  Tuesday  of  each  week.  It 
was  agreed  that  "the  milk  and  cream  so 
furnished  must  be  fresh  and  of  the  morn- 
ing's milking  of  each  day,  or  other  milk 
satisfactory  to  party  of  the  second  part 
[plaintiffs]."  The  contract  of  sale  of  the 
cattle  contained  a  stipulation  that  the  title 
to  the  cattle  should  remain  In  the  plaintiffs 
until  all  of  the  purchase-money  notes  should 
be  paid,  and  also  until  said  contract  for  the 
sale  of  milk  should  be  fully  compiled  with  by 
said  Tuller  and  the  Grand  Prairie  Creamery 
Company  and,  that;  In  the  event  of  their 
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failure  to  pay  Bald  notes  aa  they  fall  due,  or 
to  comply  with  the  contract  to  famish  milk 
that  then  the  plaintiffs  should  hare  the  right 
t«  take  i>osse8sion  of  the  cattle.  The  con- 
tract of  sale  of  the  cattle  and  the  milk  con- 
tract were  executed  on  May  16,  1001,  and  on 
January  8,  1902,  when  all  the  purchase- 
money  notes  had  been  paid  except  five,  ag- 
gregating the  sum  of  ^1,000,  the  plaintiffs 
executed  and  delivered  to  Tuller  a  written 
agreement  whereby  they  agreed  to  extend 
the  time  of  payment  of  said  notes,  and  "to 
give  I.  M.  Tuller  a  rebate  of  $300  upon  bis 
indebtedness  to  it,  conditioned  upon  the 
faithful  performance"  of  said  contract  for 
the  sale  of  milk.  Defendant  Crow  on  Octo- 
ber 1,  1902,  purchased  the  cattle  from  Tul- 
ler, and  the  milk  contract,  and  thereafter 
furnished  milk  to  plaintiffs  under  the  con- 
tract and  made  paymente  on  the  purchase 
notes.  Defendant  claimed  that  after  de- 
ducting the  sum  of  $300,  which  plaintiff  had 
agreed  to  rebate,  he  had  paid  the  debt  down 
to  $104,  which  sum  he  tendered  to  plaintiffs. 
There  is  no  dispute  concerning  the  paymente 
made  on  the  notes,  but  plaintiffs  refused  to 
allow  the  rebate  of  $300  for  the  reason,  as 
they  allege,  that  Tuller  and  defendant  Crow 
failed  to  comply  with  the  milk  contract,  that 
the  milk  furnished  was  Impure  and  unfit  for 
use.  The  quantity  of  milk  mentioned  in  the 
contract  was  furnished  daily  for  the  full 
term  of  the  contract,  and  paid  for  weekly  by 
plaintiffs  as  provided  by  the  contract,  bat 
plaintiffs  Introduced  testimony  to  the  effect 
that  the  milk  was  unfit  for  use  and  they  sus- 
telned  damages  to  their  business  as  dairy- 
men by  reason  of  the  failure  of  Tuller  and 
Crow  to  furnish  milk  fit  for  use. 

The  court,  on  Ite  own  motion,  over  plain- 
tiffs' objections,  Instructed  the  jury  as  fol- 
lows: "That  plaintiff  continued  to  receive 
milk  from  defendant  and  make  weekly  remit- 
tances for  same  up  to  May  15,  1903.  Anv 
breach  of  the  contract  to  furnish  milk  of 
certeln  grade  and  quality  happening  during 
the  existence  of  the  contract  was  waived  by 
the  plaintiff,  and  be  is  estopped  from  com- 
plaining on  account  of  said  breach  and  not 
entlUed  to  recover  in  this  action  on  said  con- 
tract; nor  is  he  entitied  to  set  up  a  breach  on 
tbls  account  to  deny  to  the  defendant  the 
right  to  a  credit  $300  on  notes  Introduced  In 
evidence.  Tbe  court  directs  a  verdlnt  for 
defendant"  The  Jury  returned  a  verdict  in 
favor  of  the  defendant,  and  judgment  was 
rendered  accordingly.  The  amount  tendered 
by  defendant,  $104,  was  paid  Into  court,  and 
ordered  to  be  paid  over  to  plaintiffs. 

Atkinson  &  Patterson,  for  appellauta. 
Bradshaw,  Rhoton  &  Helm  and  Trimble, 
Robinson  &  Trimble,  for  appellee. 

McCULLOUOH,  J.  (after  stating  the  facte) . 
Tbe  court  erred  in  declaring  the  law  and  in 
giving  the  peremptory  inatructlon  to  the 
Jury  to  return  a  verdict  for  tbe  defendant 


Plaintiffs'  agreement  to  allow  s  rebate  of 
$300  on  the  notes  was  upon  condition  that 
Tuller  and  the  creamery  company  should 
faithfully  perform  the  contract  for  tbe  sale 
of  milk,  and  there  was  testimony  sufficient 
to  go  to  the  jury  that  tliey  had  failed  to  do 
BO.  The  milk  contract  stipulated  only  that 
the  milk  and  cream  should  be  "fresh  and  of 
the  morning's  milking  of  each  day";  but  it 
t>elng  an  article  of  food,  and  plaintiffs  having 
no  opportunity  to  inspect  it  there  was  an 
implied  warranty  that  it  should  be  fit  for 
use.  Truschel  v.  Dean,  92  S.  W.  781;  Bunch 
V.'  Well,  72  Ark.  343,  80  S.  W.  582;  2 
Mechem  on  Sales,  {  1358.  Fumlsblng  im- 
pure milk  was  not  a  compliance  with  the 
contract  and  the  jury  should  have  been  in- 
structed that  if  there  had  been  a  default  In 
the  performance  of  the  contract  in  this  re- 
spect the  defendant  was  not  entitied  to  the 
rebate. 

It  is,  however,  contended  oa  l>^alf  of  ap- 
pellee that  appellante,  by  continuing  to  ac- 
cept the  milk  and  pay  for  It  weekly  until  the 
term  mentioned  In  the  contract  expired, 
waived  tbe  right  to  refuse  the  rebate  on  ac- 
count of  the  qnality  of  the  milk  famished. 
It  is  argued  that  appellante  should  have  re- 
fused to  accept  the  milk,  declared  the  con- 
tract of  sale  forfeited  and  reclaimed  tbe  cat- 
tle, otherwise  they  are  deemed  to  have 
waived  tbe  right  to  object  to  the  breach  of 
the  contract  In  this  respect  This  Is  not 
sound.  Appellante  had  a  right  to  accept  the 
milk  without  waiving  the  breach  of  the  war- 
ranty of  ite  quality,  and  they  have  a  right 
to  refuse  to  allow  the  rebate  because  of  the 
breach.  McDonongh  v.  Williams,  92  S. 
W.  783,  and  cases  cited.  The  milk  contract 
and  the  agreement  for  rebate  on  the  purchase 
notes,  were  separate  and  distinct  contracts, 
and  appellante,  by  accepting  a  quality  of 
milk  below  tbe  standard  required  by  tbe  con- 
tract did  not  waive  their  right  to  Insist  that 
the  conditions  upon'  which  they  had  agreed 
to  allow  the  rebate  had  not  been  performed, 
nor  did  their  acceptance  of  the  milk  estop 
them  from  saying  that  the  conditions  upon 
which  they  had  agreed  to  allow  a  rebate  had 
not  been  performed,  nor  was  It  an  election 
on  their  part  not  to  insist  upon  a  breach  of 
the  contract  Counsel  argue  with  much  ear- 
nestness that  the  plaintiffs  are  estopped  from 
claiming  a  breach  of  tbe  contract  but  we 
see  nothing  in  this  case  upon  which  the 
doctrine  of  estoppel  can  be  Invoked,  bo  far 
as  the  right  to  refuse  tbe  rebate  is  concerned. 
Appellee  admlte  that  he  knew,  when  be  pur- 
cliased  the  cattie,  the  condition  upon  wblcb 
the  rebate  was  promised  and  tbe  proof  shows, 
if  it  establishes  a  breach  of  the  contract  at 
all,  tliat  the  breach  was  committed  by  him 
&ttee  he  purchased  the  cattie  from  Taller. 
That  being  true,  how  can  he  plead  an  estop- 
pel? It  is  different  however,  as  to  appel- 
lant's right  upon  paym«it  in  full  of  the  pur- 
chase notes  by  appellee,  to  claim  a  forfeiture 
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and  retake  the  cattle  on  acoonnt  of  tbe 
breach  of  the  milk  contract  Tbe  acceptance 
of  payments  on  the  notes  after  breach  of  tbe 
milk  contract  was  a  waiver  of  tbe  right  to 
tnslst  ««  the  forfeiture.  It  wonld  be  mani- 
festly nnjnst  to  allow  appellants  to  contlnne 
to  accept  payments  on  the  notes  and  at  the 
same  time  insist  that  no  title  to  the  cattle 
passed  because  of  tbe  breach  of  Implied  war- 
ranty as  to  quality  of  tbe  milk  furnished. 
As  we  have  already  stated,  appellants  did 
not,  by  acceptance  of  the  milk  and  making 
payment  therefor,  waive  their  right  to  refuse 
the  promised  rebate  on  tbe  notes,  nor  their 
right  to  sue  for  damages  for  breach  of  the 
implied  warranty  of  the  quality  of  the  milk, 
tnit  by  acceptance  of  payment  of  the  notes  they 
did  waive  their  right  to  insist  that  no  title 
passed  because  of  the  alleged  breach  of  war- 
ranty. 

The  court  erred  In  giving  a  peremptory  in- 
struction to  the  Jury,  but  should  have  sub- 
mitted the  case  to  tbe  Jury  upon  proper  In- 
struction as  to  whether  or  not  there  had  been 
a  breach  of  the  implied  warranty  of  the 
quality  of  milk  furnished  under  the  contract 
If  there  has  been  such  a  breach,  appellee  is 
not  entitled  to  the  rebate  of  $300  on  the  notes 
as  the  agreement  for  allowance  of  the  re- 
bate Is  conditioned  upon  performance  of  tbe 
milk  contract,  and  if  it  has  not  been  per- 
formed the  verdict  should  be  for  appellants 
because,  according  to  tbe  contract  of  sale,  no 
title  passed  until  the  purchase  notes  should 
be  paid  in  full.  In  other  words,  if  the  Jury 
find  that  there  has  been  a  breach  of  tbe  Im- 
plied warranty  as  to  tbe  quality  of  milk  fur- 
nished, then  appellee  Is  not  entitled  to  the  re- 
bate of  1300  and  must  pay  tbe  full  amount  of 
the  purchase  notes  before  he  can  defeat  ap- 
pellants' right  to  recover  tbe  property.  But 
appellants,  by  acceptance  of  the  milk,  and  the 
payments  made  by  appellee  on  tbe  notes,  are 
deemed  to  have  waived  their  right  to  retain 
title  until  the  alleged  damages  arising  from 
such  breach  of  warranty  be  paid,  and  they 
must  recover  such  damages  in  a  separate  ac- 
tion brought  for  that  purpose. 

Reversed,  and  remanded  for  new  trial. 


TRUSCHEIi  V.  DEAN. 
(Supreme  Coart  of  Arkansas.    Feb.  8,   1906.) 

1.    SAI.KS— IiP'I'IXD    WaBRANTT. 

Where  a  buyer  of  grapes  to  be  shipped  from 
Mew  York  to  Arkansas  bad  no  opportunity  to 
inspect  them,  and  the  seller  knew  they  were  in- 
tended for  resale  at  their  destination,  there  was 
an  implied  warranty  that  they  were  in  proper 
condition  to  stand  the  shipment  and  remain  in 
mercliantable  condition,  so  that  the  bnyer  would 
have  an  opportunity  to  sell  them. 

[Bid.  Note. — ^For  cases  in  point  see  vol.  4S, 
Cent  Dig.  Sales,  |S  764-757.] 

2. .  Tbiai/— Ebbonkotis   Ihstbuotions  —  Oxtbb 
BT  Othkb  Instbuctions. 

In  an  action  for  tbe  price  of  grapes  shipped 
from  New  York  for  resale  by  the  buyer  in 
Aricansas,  error  in  the  refusal  of  an  instruction 


that  the  seller  was  required  to  ship  grapes  which 
were  in  proper  condition  to  bear  the  shipment 
and  be  in  merchantable  condition  on  arrival  at 
their  destination,  was  not  cured  by  an  instruc- 
tion that  in  determining  whether  the  grapes 
were  in  merchantable  condition  when  they  were 
loaded  on  the  car  for  shipment,  the  Jury  might 
consider  the  length  of  time  merchantable  grapes 
would  keep,  the  manner  in  which  they  were 
loaded,  and  all  other  facts  and  circumstances. 
8.  SAI.SS— Action  fob  Pbiob— Evidknck. 

In  an  action  for  the  price  of  grapes  in 
which  tbe  defense  was  breach  of  implied  war- 
ranty as  to  their  quality,  evidence  held  not  to 
require  a  verdict  for  the  plaintiff. 

Appeal  from  Clrcnlt  Court,  Sebastian  Coun- 
ty, Ft  Smith  District;  Styles  T.  Bowe. 
Judge. ' 

Action  by  Clyde  Dean  against  George 
Truschel.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

The  plaintiff,  Clyde  Dean  of  Portland,  N. 
T.,  commenced  this  action  against  the  defend- 
ant George  Truschel,  of  Ft.  Smith,  Ark., 
to  recover  |457.61  on  open  account  for  one 
car  load  of  grapes  sold  and  delivered  on 
board  car  at  Portland.  The  contract 
of  sale  was  evidenced  by  two  telegrams,  the 
first  from  plaintiff  to  defendant  quoting 
prices  of  grapes  loaded  on  board  cars  at 
Portland,  N.  Y.,  and  the  second  from  defend- 
ant to  plaintiff  accepting  the  offer  and  order- 
ing shipment  The  defendant  set  forth  in 
bis  answer  that  tbe  grapes  were  purchased 
for  resale  in  Ft.  Smith,  which  fact  the  plain- 
tiff well  knew,  and  accepted  the  order  with 
that  understanding;  that  there  was  an 
Implied  warranty  on  tbe  part  of  the  plaintiff 
that  the  grapes  should,  when  shipped  from 
Portland,  be  in  proper  condition  to  stand 
shipment  to  Ft.  Smith  and  reach  the  latter 
place  in  merchantable  condition  so  that  de- 
fendant could  have  an  opportunity  to  resell 
the  same;  that  the  same  were  not  in  such 
condition  when  shipped  from  Portland,  but 
by  reason  of  being  overripe,  were  unfit  for 
shipment  so  as  to  reach  Ft  Smith  in  merchant- 
able condition.  At  tbe  trial  the  defendant 
introduced  testimony  tending  to  show  that 
when  the  car  reached  Ft.  Smith  the  grapes 
were  mildewed,  rotten,  and  unfit  for  use  and 
that  defendant  refused  to  accept  theuL  Also 
that  tbe  condition  indicated  that  the  grapes 
were  either  overripe,  or  wet  when  they  were 
loaded  into  the  car  at  Portland,  that 
if  they  had  not  been  wet  or  overripe  when 
loaded,  and  the  car  bad  been  kept  iced  en 
route  they  would  have  been  in  good  condi- 
tion upon  arrival  at  Ft.  Smith.  One  witness 
who  examined  the  grapes  on  arrival  at  Ft 
Smith  said  that  the  car  was  cool  and  that 
he  found  ice  in  the  bunkers.  It  appears  from 
other  evidence  that  cars  are  provided  for 
such  shipments  with  ice  bunkers,  and  that 
the  bunkers  must  be  filled  with  Ice  so  that 
the  car  may  be  kept  at  the  proper  tem- 
perature throughout  the  Journey.  The  bunk- 
ers of  this  car  were  filled  at  Portland  and 
instructions  were  written  in  the  face  of  the 
waybill  to  "ice  this  car  heavily  at  Believue, 
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Ohio.  Keep  It  iced  to  destination  and  charge 
the  expense  on  the  property."  A  witness  for 
the  plaintiff  who  Inspected  the  grapes  at 
Portland  testified  that  they  were,  wh«i  load- 
ed at  Portland,  in  first-class  condition  and 
would  stand  10  days'  transit  and  still  be  In 
prime  condition  if  the  car  had  been  Iiept 
Iced  dnrlng  transit. 

The  court  gave  the  following  Instmction 
of  Its  own  motion,  over  defendant's  ob- 
jection: "(4)  In  determining  whether  the 
grapes  were  in  a  merchantable  condition 
when  loaded  into  the  car  at  Portland,  N.  Y., 
you  should  take  into  consideration  the  condi- 
tion in  which  the  grapes  were  when  loaded 
Into  said  car,  the  length  of  time  merchant- 
able grapes  will  keep  when  properly  loaded 
into  cars  used  for  the  purpose  of  carrying 
grapes,  the  length  of  time  the  grapes  were  in 
transit,  the  manner  in  which  the  grapes  were 
loaded  into  said  car,  with  all  the  facts  and 
circumstances  in  eyidence,  and  from  all  the 
facts  and  circumstances  in  evidence  say 
whether  the  grapes  were  or  were  not  in  a 
merchantable  condition  when  loaded  in  the 
car  at  Portland,  N.  Y."  And  refused  the 
following  asked  by  defendant:  "Gentlemen 
of  the  Jury,  you  are  instructed  that  under 
the  contract  as  shown  by  the  evidence  on 
this  case,  the  plaintiff  was  required  to  load 
into  the  car  at  Portland,  N.  Y.,  grapes  which 
were  in  such  condition  as  to  bear  shipment 
to  Ft  Smith,  Ark.,  and  be  in  merchantable 
condition  upon  arrival  in  Ft  Smith,  Ark., 
that  is,  the  shipper  must  have  In  mind  the 
time  ordinarily  consumed  in  the  means  of 
transit  employed,  and  the  fruit  must  be  in 
such  condition  as,  under  the  ordinary  conditions, 
to  reach  the  point  of  destination  in  merchant- 
able condition.  Now  if  you  find  from  the 
evidence  that  the  grapes  loaded  into  this 
car  were  in  proper  condition  to  stand  slilp- 
ment  to  Ft  Smith,  Aik.,  and  reach  Ft 
Smith,  Ark.,  in  merchantable  condition,  your 
verdict  should  be  for  plaintiff,  if  not  your 
verdict  should  be  for  the  defendant"  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  sued  for,  and  the  defend- 
ant appealed. 

Winchester  &  Martin,  for  appellant  A.  A. 
McDonald,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facts). 
In  sales  of  goods  where  the  purchaser  has 
had  no  opportunity  to  inspect  them  there  is 
an  implied  warranty  that  they  are  reasonably 
fit  for  the  purpose  for  which  they  are  ord^ 
narily  used;  and  when  they  are,  under  such 
circumstances,  purchased  for  a  particular 
purpose  known  to  the  seller  there  is  an  im- 
plied warranty  that  they  are  fit  for  that  pur- 
pose. Bunch  v.  Well,  72  Ark.  348,  80  8.  W. 
682,  65  L.  R.  A.  80;  CurOs  Mfg.  Co.  v.  Wil- 
Uams,  48  Ark.  330,  3  S.  W.  517;  Benjamin 
on  Sales,  Sg  645,  656;  2  Mechem  on  Sales,  i 
1858. 

The  facts  of  this  case  fall  squarely  within 
the  rule  stated.    The  grapes  were  purchased 


for  resale  in  Ft  Smith  and  this  pnrpoae  was- 
known  to  the  seller.  Therefore,  the  sell^- 
Impliedly  warranted  that  the  grapes  were- 
in  proper  condition  to  stand  shipment  to  Ft 
Smith,  by  the  means  of  transportation  af- 
forded, and  remain  in  merchantable  condi- 
tion, 80  that  the  purchaser  could  have  an 
opportunity  to  resell  them.  It  could  not 
have  been  in  contemplation  of  the  partie» 
that  fruit  should  be  shipped  which  would  b» 
worthless  when  It  reached  Ft  Smith  and 
the  seller  only  having  bad  an  opportunity  of 
inspection  and  selection,  he  must  be  deemed 
to  have  warranted  the  fruit  to  be  such  as 
would,  under  the  means  of  transportatioik 
afforded,  reach  Ft  Smith  in  salable  condition. 
The  Instruction  asked  by  the  defendant  em- 
bodied this  view  of  the  law  and  should  have- 
been  given. 

It  is  Insisted  by  counsel  for  appellee  that 
the  instruction  by  the  court  of  its  own  mo- 
tion, conveys  the  same  idea  and  that  there- 
la  no  substantial  difference  in  meaning  be- 
tween that  and  the  instruction  asked  by  ap- 
pellant. We  do  not  think  so.  The  court  in 
this  instruction  said,  that  In  determining- 
whether  the  grapes  were  in  merchantable- 
condition  when  loaded  into  the  car  at  Port- 
land, the  Jury  might  consider  the  condition, 
of  the  grapes  at  that  time,  the  length  of 
time  grapes  In  such  condition  will  keep  when 
properly  loaded,  etc.,  but  the  court  did  not 
say  that  the  grapes  must  have  been  In  condi- 
tion to  stand  shipment  and  then  be  fit  for  sale- 
at  Ft  Smith.  The  Instmction,  it  is  true,  per- 
mitted the  Jury  to  consider  the  condition  of 
the  grapes  when  loaded  on  cars  at  Portland, 
the  l»igth  of  time  grapes  will,  under  ordinary 
means  of  transit  keep,  the  manner  in  which 
they  were  loaded,  etc.,  but  only  for  the  pur- 
pose of  determining  whether  the  grapes  were 
in  merchantable  condition  when  loaded.  The- 
court  should  have  gone  further  and  told  the 
Jury,  as  asked  by  defendant  that  the  test  of 
merchantability  in  Portland  was  whether  tbe- 
condition  of  the  grapes  was  such  as  to  stand 
shipment  to  Ft  Smith  and  reach  the  latter 
place  in  condition  fit  for  sale.  The  instmc- 
tion of  the  court  without  the  further  defini- 
tion contained  In  the  refused  instruction, 
was  uncertain  and  misleading.  The  Jnry 
might  well  have  understood  from  it  that  Uieir 
sole  duty  was  to  determine  whether  the 
grapes  were  in  salable  condition  \rhea.  de- 
livered to  the  carrier  at  Portland,  and  that 
the  other  matters  recited  in  the  instruction 
were  to  be  considered  only  for  the  purpoae- 
of  reaching  a  conclusion  on  that  point 

It  is  contended  that  the  refusal  to  give- 
the  instruction  was  not  prejudicial  for  the  al- 
leged reason  that  under  the  evidence  the  ver- 
dict must  have  been  for  the  plaintiff  any- 
way. It  is  true  that  a  witness  for  plaintlff^ 
testified  that  the  grapes  when  loaded  at  Port- 
land were  in  proper  condition  to  stand  ship- 
ment to  Ft  Smith  and  reach  there  in  salable- 
condition  If  the  car  waa  kept  properly  Iced., 
and  no  accident  occurred  In  tranalL    Tfaia 
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was  not  contradicted  by  direct  evidence,  and 
tbere  was  no  direct  testimony  as  to  wliether 
the  car  was  iced  after  it  left  Portland.  But 
It  was  shown  that  the  car  was  iced  at  Port- 
land and  Instructions  given  to  ice  it  again  at 
Bellevue,  C,  and  to  keep  it  heavily  iced  en 
route;  that  the  car  In  due  time  reached  Ft 
Smith  at  proper  temperatare,  and  with  ice  in 
the  bunkers;  and  that  the  grapes  were  in 
such  poor  condition  that  they  could  not,  If 
the  car  was  kept  iced,  have  been  In  proper 
condition  when  loaded  at  Portland.  At 
least,  a  witness  of  experience  in  handling 
fruit  testifled  to  that  eftect,  and  gave  it  as 
his  opinion  that  from  the  condition  he  found 
it  in  after  arrival  at  Ft.  Smith  it  could  not. 
If  the  car  was  kept  iced,  have  been  in  proper 
condition  when  loaded.  The  Jury  might 
have  inferred  from  these  facta  that  the  fruit 
was  not  in  proper  condition  to  stand  shlp- 
m«it  and  that  there  was  a  breach  of  the  war- 
anty  in  that  regard.  Notwithstanding  there 
was  no  direct  proof  that  the  ice  bunkers 
of  cars  were  refilled  en  route,  the  Jury  might 
have  inferred  from  the  fact  that  they  were 
filled  at  the  start,  and  instructions  given  to 
the  carrier  to  refill  them  and  keep  them 
fnll,  tbe  car  reached  Ft  Smith  in  due  time 
at  proper  temperatare  and  with  ice  in  the 
bonkers,  that  the  worthless  condition  of  the 
grapes  was  due  to  the  fact  that  they  were 
not  in  good  condition  when  shipped,  rather 
than  to  some  accident  or  failure  to  keep  tbe 
car  properly  iced  en  route.  Appellant  wa:s, 
therefore,  entitled  to  have  the  question  sub- 
mitted to  the  Jury  upon  proper  Instructions., 
Reversed,  and  remanded  for  new  trial. 


Mcdonough  v.  williams. 

(Supreme  Court  of  Arlcansas.    Dec.  16,  1905.) 

1.  Tbiai.  — i  InsiBucnoNS  —  Afflioation   to 

BVIOENOS. 

In  an  action  for  frand  and  deceit  alleged  to 
have  been  practiced  by  defendant  on  plaintiff  in 
the  purchase  of  sliares  of  stock  from  the  latter, 
the  nndispated  evidence,  including  testimony  of 
plaintiff  himself,  showed  Uiat  plaintiff  sold  his 
stock  outright  to  defendant,  but  claimed  that  he 
was  induced  to  do  so  by  Iiis  reliance  on  false 
representations  and  fraudulent  concealments 
made  by  defendant  Held,  that  instructions 
allowing  the  case  to  go  to  tbe  jury  on  the  theory 
that  defendant  was  acting  as  agent  of  plaintiff 
in  the  sale  of  the  stock,  and'  had  fraudulently 
concealed  the  price  received  for  it,  were  errone- 
oos. 

2.  Saux— Invading  Pbovinob  or  Jitbt. 

In  an  action  for  fraud  and  deceit  alleged 
to  have  been  practiced  by  defendant  on  plaintiff 
in  the  purchase  of  shares  of  stock  from  the  lat- 
ter, an  instruction  cutting  off  as  a  matter  of  law 
all  right  of  defendant  to  purchase  the  stock 
from  plaintiff  because  of  the  fact  alone  of  plain- 
tiff's having  previously  autborized  defenduit  to 
sell  tbe  Steele,  regardless  of  any  severance  of  the 
relation  of  prindpal  and  a^ent,  and  regardless 
of  the  question  whether  plamtiff  was  then  rely- 
ing upon  defendant  tor  a  full  disclosure  of  all 
the  facts,  was  erroneous,  as  such  questions  were 
for  the  jury. 
8.  FRAun— Mkabubk  or  Damaoxb. 

In  an  action  for  fraud  and  deceit  alleged 
to  have  been  practiced  by  defendant  upon  plain- 


tiff in  the  purchase  of  shares  of  stock  from  the 
latter,  the  measure  of  damages  woald  be  tb* 
difference  between  the  price  paid  to  plaintiff  for 
his  stock  and  the  actual  value  thereof  at  the 
time,  if  the  latter  exceeded  the  former. 

[Bid.  Note. — ^For  cases  in  point,  see  voL  2S, 
Cent  Dig.  Frand,  {  62.] 

4.  Saio— Waivxb  or  Right  or  AoiioN. 

Where  the  vendor,  in  an  executory  contract 
for  the  sale  of  personal  property,  has  been  in- 
duced by  fraud  and  deceit  to  enter  into  the  con- 
tract, and  solisequently  performs  the  contract 
by  delivering  the  property  and  receiving  the 
purchase  price  after  discovery  of  the  fraud,  he 
cannot  maintain  an  action  to  recover  damages 
for  the  fraud. 

[Bid.  Note. — ^For  cases  in  point  see  vol.  23, 
Cent  Dig.  Fraud,  {  30.] 

6.    OONTBACTS  —  OONSTBUOnON  —  DUTT       Or 
COUBT. 

In  an  action  for  fraud  in  the  purchase  of 
property  from  plaintiff,  the  terms  of  the  con- 
tract being  evidenced  by  written  letters  and  tele- 
grams, it  is  the  duty  of  the  court  to  construe  the 
contract  and  declare  its  terms  to  the  jury. 

[EJd.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  Sg  767-770.] 

6.  Fbaud— Action— Admissibilitt    or    Evi- 
dence—Dauaoes. 

In  an  action  for  fraud  and  deceit  alleged  to 
have  been  practiced  by  defendant  upon  plaintiff 
in  the  purchase  of  shares  of  stock  from  plaintiff, 
evidence  was  admissible  to  show  the  value  of 
the  property  sold  at  the  time  of  the  sale. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Fraud,  {  64.] 

7.  Same— Questions  roB  Jwr. 

In  an  action  for  fraud  and  deceit  In  indu- 
cing plaintiff  to  sell  shares  of  8to<^,  evidence 
considered,  and  held,  that  the  question  of  fraud 
was  for  the  jury. 

Appeal  from  Circuit  Conrt,  Seliastian  Coun- 
ty; Styles  T.  Rowe,  Judge. 

Action  by  Oeorge  T.  Williams  against 
James  B.  McDonougb.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

This  is  an  action  brought  by  O.  T.  Wil- 
liams against  Jas.  B.  McDonough  to  recover 
damages  for  frand  and  deceit  alleged  to  have 
been  practiced  by  tbe  defendant  to  plalntifTB 
injury,  in  the  purchase  by  defendant  from 
plaintiff  of  sliareB  of  stock  in  tbe  Montreal 
Coal  Company,  a  domestic  corporation  own- 
ing and  operating  a  coal  mine  in  Sebastian 
county.  Tbe  corporation  was  organized 
with  a  capital  stock  of  $50,000,  of  which 
$24,000  was  snbscrilied  and  issued,  $9,000 
to  the  plaintiff  Williams,  $3,500  to  his  broth- 
er-in-law Oscar  P.  Bonney,  and  $11,500  to 
defendant  McDonough.  Williams  and  Mc- 
Donough resided  in  the  city  of  Ft  Smith 
and  Bonney  in  Chicago,  111.  Williams  repre- 
sented Bonn^  and  was  authorized  to  act 
for  him  In  the  sale  or  disposition  of  his  stock. 
McDonough  was  president  of  the  corpora- 
tion. Bonney  was  vice  president  and  Wil- 
liams was  secretary,  treasurer,  and  general 
manager.  Williams  managed  the  operation 
of  tbe  mine  and  the  sale  of  coal  and  McDon- 
ough assisted  in  making  collections  and  dis- 
bursement of  funds.  On  January  14,  1903, 
the  plaintiff  sold  and  transferred  bis  stock 
and  Bonney's  to  tlie  defendant  for  tbe  par 
or  face  value  paid  In  cash,  and  on  Hay  11. 
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190S,  this  snlt  VB8  commenced  to  recover 
damages  resulting  from  the  alleged  frand 
and  deceit  perpetrated  by  defendant  In  In- 
ducing the  sale  of  the  stock. 

1316  plaintiff  alleges  In  his  complaint  that 
by  reason  of  the  ties  of  friendship  between 
himself  and  defendant  and  their  Intimate 
association  as  co-owners  of  the  capital  stock 
at  the  corporation,  and  managers  of  Its  busi- 
ness, a  relation  of  trust  and  confidence  sub- 
sisted between  them  and  that  by  reason  of 
that  relation  defendant  was  enabled  tosuc- 
cessfnliy  practice  the  alleged  fraud  and  de- 
ceit and  that  on  that  account  he  (plaintiff) 
relied  upon  the  representations  made  by  de- 
fendant Also  that  be  (plaintiff)  was  absent 
from  the  state  of  Arkansas  for  some  time 
before  the  sale  of  the  stock  and,  for  that 
reason,  relied  upon  the  representations  of 
defendant  He  also  alleged  that  defendant, 
knowing  that  P.  A.  Ball  and  T.  W.  M.  Boone 
had  the  confidence  of  plaintiff,  by  false  rep- 
resentations and  fraudulent  concealment  of 
material  facts  Induced  them  to  advise  plain- 
tiff to  sell  his  stock  to  defendant  at  par,  and 
said  Ball  and  Boone  on  the  faith  of  said 
representations  did  so  advise  plaintiff  to  sell, 
and  that  he  (plaintiff)  relied  and  acted  upon 
said  advice.  The  said  fraud  and  deceit  are 
alleged  to  have  consisted  of  the  following, 
viz.:  (1)  That  defendant  falsely  represented 
to  Ball  and  Boone  that  the  financial  con- 
dition of  tlie  company  was  much  worse  than 
It  was  In  fact  and  that  the  company  must 
go  Into  liquidation  unless  plaintiff  sold  his 
stock  to  defendant:  (2)  that  be  falsely 
represented  to  plaintiff  and  to  Ball  and 
Boone  that  the  obligations  of  the  company 
were  more  pressing  than  they  were  In  fact, 
and  that  the  creditors  of  the  company  were 
making  more  peremptory  demands  for  pay- 
ment than  were  In  fact  being  made  by  credit- 
ors; and  (3)  that  he  fraudulently  and  de- 
ceitfully concealed  from  plaintiff  and  from 
Ball  and  Boone  at  the  time  he  was  negotiat- 
ing with  plaintiff  for  the  purchase  of  the 
stock,  the  fact  that  he  had  already  entered 
Into  a  contract  with  one  Franklin  Bache 
for  tbe  sale  of  the  entire  capital  stock  of  the 
'Corporation  at  a  price  largely  In  excess  of 
tbe  par  value,  which  contract  was  consum- 
mated after  bis  purchase  from  plaintiff.  It 
la  also  alleged  In  the  complaint  that  at  the 
time  of  tbe  purchase  of  the  stock  from  plain- 
tiff at  par  that  tbe  actual  value  thereof  was 
greatly  In  excess  of  tbe  par  value,  and  dam- 
ages are  claimed  In  tbe  sum  of  $15,000 
by  reason  of  such  false  representations  and 
fraudulent  concealments,  whereby  plaintiff 
was  Induced  to  sell  bis  stock. 

The  defendant  filed  his  answer  denying  all 
tbe  allegations  of  the  complaint  as  to  fraud 
and  deceit,  or  misconduct  of  any  kind,  and 
denied  tiiat  tbe  market  value  of  the  stock 
at  tbe  time  of  bis  purdiase  of  plalntlfTs 
stock  exceeded  the  par  value;  be  denied  that 
there  was  any  relation  of  trust  and  confi- 
dence between  himself  and  plaintiff  at  tbe 


time  of  tbe  sale  or  that  plaintiff  was  Ignorant 
of  any  facts  connected  with  the  affairs  of 
the  corporation  of  tbe  sale  of  sto<^  and  he 
alleged  that  plaintiff  sold  tbe  stock  to  bim 
after  a  full  Investigation  and  with  knowl- 
edge of  all  the  facts.  There  is  some  conflict 
In  the  testimony  as  to  what  occurred  be- 
tween tbe  plaintiff  and  defendant  prior  to 
December  10, 1902,  in  negotiating  for  tbe  sale 
of  the  stock,  but  there  are  two  Important  facts 
about  which  there  is  hardly  any  doubt  One 
is  that  plaintiff  had  offered  to  sell  bis  stock 
to  defendant  at  par,  and  the  other  that  de- 
fendant had  undertaken  for  himself  and 
plaintiff  to  find  a  purchaser  for  all  the  stoCk 
at  tbe  best  price  obtainable.  On  tbe  last- 
named  date  tbe  plaintiff  left  the  state  and 
did  not  return  until  the  day  on  which  he 
transferred  the  stock  to  defendant,'  and  the 
negotiations  between  them  for  tbe  sale  of 
tbe  stock  up  to  the  final  act  of  consummation 
of  tbe  sale  by  transfer  of  tbe  shares  was 
conducted  altogether  by  written  and  tele- 
graphic communications. 

Tbe  following  correspondence  shows  the 
negotiation  after  that  date:  On  December 
20,  1902,  defendant  who  was  managing  the 
business  of  tbe  company,  wrote  a  letter  to 
plaintiff  at  Battle  Creek,  Mich.,  containing 
tiie  following:  "As  to  business,  I  did  noth- 
ing definite  in  St  Louis.  I  could  neither 
borrow  money  nor  any  find  one  that  wanted 
our  property.  I  am  doing  everything  I  can. 
Mr.  Ball  sent  for  me  to-day  and  stated  that, 
while  tbe  bank  did  not  want  to  do  anything 
that  would  hurt  us,  they  would  very  much 
appreciate  it  if  we  could  reduce  our  debt  be- 
fore tbe  first  of  tbe  year.  I  told  him  I  did 
not  think  we  could  do  so,  but  I  would  do 
all  In  my  power.  My  hope  still  Is  that  I 
may  be  able  to  buy  yon  out,  but  I  am  not 
sure.  I  would  not  have  any  trouble  in  bor- 
rowing all  the  money  that  I  want  but  for 
tbe  fact  that  our  company  owes  so  mocb." 
On  December  22d  tbe  plaintiff  replied  as  fol- 
lows: "Mr.  McDonough,  If  you  still  want 
my  stock  and  Bonney's  at  par  you  can  take 
it,  but  you  must  decide  between  now  and 
Saturday,  as  If  my  wife's  condition  will  per- 
mit I  wish  to  start  home  some  time  next 
week,  probably  Monday,  and  if  you  decide 
to  take  it  I  will  stay  here  with  Mrs.  Williams 
until  her  condition  is  such  that  I  can  safe- 
ly leave  her  or  bring  her  home."  On  De- 
cember 24th   defendant  wrote  as  follows: 

"Fort  Smith,   Ark.,  December  24,  1908. 

"Dr.  Mr.  Williams,  BatOe  Ore*,  Mi<*.— 
Dear  Sir:  In  reply  to  your  letter  of  tbe  22d 
Monday.  It  will  take  some  days,  probably 
thirty,  for  me  to  arrange  to  take  your  stock. 
If  you  win  sign  and  return  to  me  the  in- 
closed option  contract  I  think  I  can  raise 
the  money  within  the  thirty  days.  I  saw- 
Van  Cleave;  tried  to  sell  our  plant  to  tbe 
people  that  bought  Boones.  Van  Cleave  show- 
ed them  our  telegram  giving  him  until  six  o* 
clock  that  Thursday.  When  be  failed  In  that 
be  did  all  be  could  to  Interfere  with  the  sale 
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of  Prairie  Creek.  At  least  that  is  wbat 
Boone  told  me.  He  told  Potter  that  he  coald 
have  bought  the  Prairie  Creek  for  one  hun- 
dred thousand  dollars  less  than  he  paid.  At 
this  writing  I  have  no  Idea  where  I  will  turn 
foir  assistance  in  the  premises.  Yours  truly, 
James  B.  McDonough. 

"P.  S.  Mr.  Williams,  I  have  not  been  try- 
ing to  close  the  deal  with  you  because  I 
thought  you  preferred  that  we  sell  out  togeth- 
er, and  of  course  if  we  could  do  that  to  ad- 
vantage I  wanted  you  to  get  the  benefit  In 
other  words,  if  our  negotiations  with  Sengel, 
Van  Cleave  or  the  Central  Coal  &  Coke  Com- 
pany bad  resulted  in  anything  I  knew  you 
wanted  the  t>enetlt  of  tliat  sale.  Hence,  I  have 
not  been  trying  to  get  my  friends  to  go  in 
with  me.  I  am  not  sure  that  I  can  get  the 
money,  but  I  know  I  cannot  unless  you  give 
me  the  option.  It  will  be  necessary  to  have 
the  writing  from  you  and  Judge  Bonney  be- 
fore I  can  be  sure.  If  you  want  to  sell  and 
yon  and  the  judge  will  sign,  I  feel  that  I  can 
make  the  deal." 

Trie  plaintiff  testifies  that,  after  consulta- 
tion with  Bonney,  they  declined  to  give  the 
option  and  so  advised  the  defendant,  and 
on  January  4^  1903,  defendant  wrote  as 
follows:  "I  am  disappointed  In  not  getting 
the  option  from  you  and  Judge  Bonney- 
Tliose  of  my  friends  who  are  willing  to  as- 
sume this  burden  with  me  and  try  to  raise 
this  property  from  the  oppression  of  the 
creditor  say  to  me,  'will  BIr.  Williams  sell? 
Have  you  his  agreement  in  writing  7*  When 
I  tell  blm  I  have  not  they  say  they  cannot 
make  their  arrangements  until  I  have  your 
agreement  In  writing.  The  Central  Coal 
&  Coke  Company  wrote  that  they  did  not 
care  to  buy  at  all.  Garrison  of  the  Big 
Muddy  is  out.  Van  Cleave  and  Sengel  have 
disappeared  from  the  face  of  the  earth.  At 
this  time  there  Is  no  way  to  turn  to  except 
to  my  individual  friends,  and  to  them  I  can- 
not turn  except  I  have  tbls  option.  If  yon 
will  give  the  option  I  feel  sure  that  I  will 
buy  yon  out.  But  I  do  not  care  much  about 
It.  It  will  be  assuming  a  debt  and  a  burden 
that  I  am  not  anxious  to  assume.  I  am 
willing  to  put  more  money  into  the  property 
and  run  further  risk,  which  I  can  do  by  the 
aid  of  my  friends,  but  I  will  not  urge  it 
I  cannot  raise  $12,500  in  a  day.  I  bad  it 
last  summer,  but  It  takes  time,  and  before 
I  arrange  for  it  from  my  friends  I  must 
know  in  writing  that  you  will  sell.  As  soon 
as  I  know  that  I  will  go  to  work  to  raise  the 
money." 

The  following  telegrams  then  passed  In  the 
order  herein  set  forth  I>etween  plaintiff  and 
defendant  and  between  plaintiff  and  P.  A. 
Ball: 

"Ft  Smith,  Ark.  1—10—03.  Geo.  T.  Wil- 
liams, Battle  Cre^,  Mich.  Have  decided 
to  take  your  stock  and  Bonney's  at  par  as 
stated  In  your  letter.  Will  pay  thirty-five 
bnndred  today  balance  In  two  weeks.  An- 
swer. James  B.  McDonough." 
82  S.W.— 60 


"Battle  Creek,  Mich.  1—10—08.  Jas.  Mc- 
Donough, Ft  Smith,  Ark.  Start  home  first 
of  week  wait  till  I  reach  there.  Geo.  T. 
Williams." 

"Fort  Smith,  Ark.,  Jan.  10,  1903,  Geo.  T. 
Williams,  care  Phelps  Sanitarium,  Battie 
Creek,  Mich.  Acted  on  your  letter  In  good 
faith.  Work  hard  raised  money  and  closed 
deal.  Can't  wait  Please  wire  conflrmatlon 
at  once.  Am  unwilling  to  proceed  as  In  past 
Considered  our  deal  closed.  Wire  confirma- 
tion or  take  my  stock.  James  B.  McDon- 
ough." 

"Battie  Creek,  Mich.,  Jan.  10,  1903.  P.  A. 
Ball,  Ft  Smith,  Ark.  Mack  wants  stock  at 
par.  What  do  you  advise?  Geo.  T.  Wil- 
liams." 

"Jan.  10,  1903.  Geo.  T.  Williams,  BatUe 
Creek,  Mich.  Would  advise  going  in  on 
deal  same  basis  as  Mack,  not  less  than  par. 
P.  A.  Ball." 

"Battle  Creek,  Mich.,  1-10-1908.  Jas.  B. 
McDonough,  Ft  Smith,  Ark.  Am  in  duty 
t>ound  to  consult  Bonney  will  do  so  Monday 
and  wire  you  result  think  matter  will  be 
O.  K.    Geo.  T.  Williams." 

"Geo.  T.  Williams,  care  O.  P.  Bonney.  1818 
Ashland  Place,  Chicago,  III.  Consulted  with 
Boone  after  we  had  Investigated  Mack's  prop- 
osition and  condition  of  company.  We  ad- 
vise selling  at  par.  Wire  authority  to  close. 
P.   A.  Ball." 

"St  Louis,  Mo.  Jan.  13,  03.  James  B.  Mc- 
Donough, Ft  Smith,  Ark.  Take  stock  at  par 
Bonney's  and  mine.  Leave  to-night  Geo. 
T.  Williams." 

On  January  10,  1903,  defendant  executed 
to  Franklin  Bache  a  written  option  for  the 
purchase  of  the  entire  stock  of  the  corpora- 
tion on  February  7,  1903,  at  the  price  of 
133,000,  of  which  $3,600  was  paid  to  defend- 
ant on  that  day  (Jan.  lOtb)  under  a  stipula- 
tion in  the  option  contract  that  the  sum 
paid  should  be  forfeited  to  defendant  if 
said  Bache  should  fall  to  make  the  next 
payment  on  February  7th.  The  plaintiff 
reached  Ft  Smith  on  January  14,  1903,  and 
at  once  transferred  the  stock  (his  own  and 
Bonne's)  to  defendant  upon  payment  of  the 
price.  The  plaintiff  testified:  That  he  sus- 
pected that  defendant  had  concealed  material 
facts  from  him  and  Immediately  before  be 
signed  the  transfer  of  the  stock,  he  said  to 
defendant:  "Mr.  McDonough,  If  you  have 
obtained  this  stock  from  me  fairly  and 
squarely,  without  any  misrepresentations.  It 
Is  all  right,  you  can  have  It  but  If  you  used 
any  undue  Influence  or  chicanery  In  getting 
possession  of  this  stock,  you  will  probably 
hear  from  me  later  on,"  and  that  defendant 
replied:  "Mr.  Williams,  there  is  nothing  of 
the  kind  at  all." 

The  defendant's  version  of  this  Interview 
Just  before  the  transfer  of  the  stock  Is 
stated  as  follows:  "At  2  o'clock  I  was  at 
my  office,  and  Mr.  Williams  came  In  about 
2:30.  He  walked  into  the  ofllce  and  snid: 
'Mack,  I  am  ready  to  do  business  with  you.' 
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moment  I  got  your  telegram  In  Battle  Credc 
tbat  yon  had  a  deal  on.'  I  said:  'Of  course 
you  (mew  that,  because  I  told  you  that  In 
one  of  my  telegrams.'  He  said:  'I  made  up 
my  mind  tbat  I  was  going  to  come  to  E^ 
Smith  and  look  into  It.'  I  says:  'All  right, 
yon  are  here;  now  look  Into  It.'  I  said: 
'Mr.  WllUamB,  if  you  did  not  Intend  to  sell 
your  stock  to  me,  why  did  you  telegraph  me 
that  you  were  In  duty  bound  to  go  to  Chi- 
cago and  consult  Bonney,  and  that  you  would 
answer  me  from  there,  and  that  you  thought 
the  matter  or  offer  would  be  all  right,  O.  K?' 
He  said  that  he  did  that  for  the  purpose  of 
delay,  that  he  found  out  that  he  couldn't 
get  home,  and  that  his  messages  were  simply 
to  keep  the  matter  up  so  that  he  could  de- 
termine whether  he  should  sell  the  stock  to 
me  or  not  '^He  says:  *I  am  ready  to  sell 
It  I  have  no  objection  to  but  just  one 
thing.  Bonney  and  I  decided  that  we  would 
not  sell  the  stock  to  you,  and  we  did  not 
think  It  right  for  you  to  buy  It  at  $12,500  and 
torn  It  In  to  some  new  concern  at  $26,000.' 
I  said:  'Mr.  Williams,  before  I  answer  that 
question,  I  want  to  say  this:  That  the  stock 
Is  now  yours.  Xou  needn't  sell  it  unless  you 
want  to.  If  you  do  sell  It  and  I  boy  It 
It  Is  mine.  If  I  buy  It  it  Is  mine,  and  I 
will  do  with  It  as  I  please.  I  have  a  deal  on 
— '  He  Interrupted  me  and  said:  'I  don't 
want  to  know  anything  about  your  deal.' 
I  said:  'Very  well ;  If  my  deal  goes  through, 
I  will  make  anywhere  from  $5,000  to  $10,000. 
If  It  does  not  go  through,  and  this  mine  is 
a  failure,  I  will  be  a  banlixupt'  He  said: 
'Ob,  well;  I  will  go  your  bond  If  yon  get 
Into  bankruptcy.' " 

The  Instructions  of  the  court  and  other 
features  of  the  testimony  will,  as  far  as 
deemed  Important  and  essential  to  the  deci- 
sion of  the  case  be  discussed  in  the  opinion. 
The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  In  the  sum  of  $4,000  and  the 
plaintiff  subsequently  entered  a  remittitur 
In  the  sum  of  $1,112.50.  The  defendant  ap- 
pealed to  this  court 

Jas.  F.  Read,  Winchester  &  Martin,  You- 
mans  &  Youmans,  and  Rose,  Hemingway 
&  Rose,  for  appellant  Oscar  U  &  Lovlck  P. 
Miles,  for  appellee. 

Mcculloch,  J.  (after  stating  the 
facts).  1.  This  Is  an  action  for  fraud  and  de- 
ceit alleged  to  have  been  practiced  by  appel- 
lant upon  appellee  in  the  purchase  of  shares 
of  corporation  stock  from  the  latter.  The 
complaint  is  framed  upon  tbat  theory.  It  Is 
therein  alleged  that  defendant  made  false 
and  fraudulent  representations  as  to  certain 
facts  and  falsely  and  fraudulently  concealed 
certain  facts  and  that  plaintiff  "believing 
that  all  bad  been  fully  and  fairly  disclosed 
by  defendant  agreed  to  sell  and  did  sell, 
to  defendant  bis  stock,"  at  the  par  value 
thereof,  and  tbat  the  actual  value  at  that 
time  was  far  greater  than  Its  par  value,  and 


for  resale  of  the  stock  at  a  far  greater  price. 
The  undisputed  evidence,  the  testimony  of 
plaintiff  himself,  showed  tbat  plaintiff  sold 
his  stock  outright  to  the  defendant  but  plain- 
tiff claimed  that  he  was  Induced  to  do  so 
by  his  reliance  upon  false  representation, 
and  fraudulmt  concealments  made  by  de- 
fendant The  court.  In  express  words,  so 
characterized  the  action  In  one  of  Its  Instruc- 
tions given  at  the  request  of  the  defendant, 
and  told  the  Jury  that  "before  the  plaintiff 
would  be  entitled  to  recover,  he  must  prove 
by  a  fair  preponderance  of  the  evidence  the 
alleged  false  r^resentatlon,"  that  they  were 
known  by  the  defendant  to  be  false  and  were 
relied  upon  by  plaintiff.  Yet  the  court,  In 
other  instructions,  allowed  the  case  to  go  to 
the  Jury  upon  an  entirely  different  theory, 
1.  e.  tbat  the  defendant  was  acting  as  agent 
of  tha  plaintiff  in  the  sale  of  the  stock  and 
had  fraudulently  concealed  the  price  receiv- 
ed for  It  and  failed  to  account  to  plaintiff, 
bis  principal,  for  the  full  price  received. 
The  two  theories  are  Inconsistent  with'  each 
other  and  these  instructions  are  confllctins 
for"  it-  the  defendant  bought  the  stodt  out- 
right frolBsJlalntlff  he  could  not  have  then 
been  the  a^lt  of  plaintiff  for  the  sale  of 
the  stock  and  wJ^ld  not  be  held  to  account 
in  an  action  for  damages,  for  the  price  he 
received  on  a  resale'-pf  the  stock  though  he 
would  be  liable  in  bu«}  action  for  damages 
resulting  from  bis  acts  )jf  fraud  and  deceit, 
the  measiure  of  which  w9»ld  be  the  dif- 
ference between  the  price  p4Jd  to  the  plain- 
tiff for  bis  8to<ac  and  the  actuPl  valne  there- 
of at  the  time,  if  the  latter  ^^^ceeded  the 
former.  4  Suth.  on  Dam.  |§  1171>  1172;  Pot 
ter  V.  Necedah  Lumber  Co,  106  V'"-  ^  "" 
N.  W.  88,  81  N.  W.  118.  \ 

Instruction  No.  1  given  by  the  ctfOf*  ^  *' 
follows:  "If  you  find  from  the  evl}|en<»  lu 
this  case  that  the  plaintiff  gave  »»  *|^ 
defendant  general  authority  to  sell  fif  ^" 
pose  of  bis  plaintiff's  stock  along  wl^  '*'*■ 
defendant's,  in  the  Montreal  Coal  ComP*"?- 
tbat  thereafter  defendant  while  the  plal°™ 
was  absent  from  the  state,  at  Battle  Cf 
Mich.,  entered  Into  a  contract  with  a 
party  for  the  sale  of  the  entire  issued  4"*" 
Ital  stock  of  said  coal  company  at  the  prj<* 
of  approximately  $33,000  for  the  $24,000 .« 
said  Issued  capital  stock,  and  after  havlL? 
made  said  contract  be  (defendant)  attemp-" 
ed  to  acquire  and  did  acquire  the  stock  c* 
the  plaintiff  for  a  less  sum  of  money  tha* 
he  had  contracted  to,  and  did  sell  the  sanj' 
for,  you  will  find  for  the  plaintiff  In  a  su-" 
eqnal  to  the  difference  between  what  <*f 
fendant  paid  Williams  for  his,  WUlIan*- 
stock  and  what  he  (defendant)  got  for  e"" 
stock,  unless  you  further  find  from  the  *^" 
Idence  in  the  case  that  defendant  beforii  ac- 
quiring plaintiffs  stock,  explained  talV  w 
plaintiff  his  (defendant's)  contract  of  «*™  * 
said  stock  to  such  third  party,  or  th»t  ">« 
plaintiff  knew,  or  in  the  exercise  of  »  <»'» 
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degree  of  caution  onght  to  have  known  the 
facts  In  regard  to  the  contract  for  the  sale 
of  stock."  This  Instruction,  aside  from  er- 
roneotisly  putting  the  case  before  the  Jury 
upon  a  theory  Inconsistent  with  the  plead- 
ings and  proof,  Is  Incorrect  In  that  it  cuts 
off,  as  a  matter  of  law,  all  right  of  the  de- 
fendant to  purchase  the  stock  from  plain- 
tiff because  of  the  fact  alone  of  the  latter 
baring  previously  authorized  him  to  sell  the 
stock,  regardless  of  any  severance  of  the 
relation  of  principal  and  agent,  and  regard- 
lees  of  the  question  whether  plaintiff  was 
then  relying  upon  defendant  for  a  full  dis- 
closure of  all  the  facts,  or  had  the  right  to 
so  rely.  Even  though  the  relation  of  prin- 
cipal and  agent  subsisted  between  the  par- 
ties they  had  the  power  to  dissolve  that 
relation  and  by  agreement  to  create  another 
of  a  different  character,  and  If  they  did  so, 
and  the  circumstances  and  further  transac- 
tions between  them  were  such  as  to  absolve 
the  quondam  agent  from  disclosure  of  facts 
coming  to  bis  knowledge,  then  he  could  with 
propriety  deal  with  the  former  principal 
without  making  such  disclosure.  These  are 
questions  of  fact  for  trial  Juries  to  determine 
and  not  matters  of  law  for  the  court.  Up- 
on the  statement  of  facts  made  by  the  de- 
fendant, be  had  the  right  to  have  these 
questions  passed  upon  by  the  Jury,  but  the 
instmctlMi  Just  quoted  entirely  eliminated 
them  from  consideration.  The  fourth  in- 
struction given  by  the  court  is  open  to  the 
same  objection  and  was  erroneous.  The  sec- 
ond was  erroneous,  because  it  declared  the 
wrong  measure  of  damages  according  to  the 
rule  herein  before  announced. 

2.  The  court  gave  over  the  objection  of  the 
defendant  the  following  instruction:  "The 
court  tells  you  as  a  matter  of  law  that  If 
you  find  from  the  evidence  in  this  case  that 
McDonough  telegraphed  Willinms  an  offer  of 
par  for  bis  (Williams')  stock  and  Williams 
received  such  tetegrapbed  offer,  and  before 
McDonough  withdrew  such  offer,  Williams 
telegraphed  McDonough  an  acceptance  of 
such  offer,  and  you  believe  said  offer  or  ac- 
ceptance was  not  modified,  a  contract  then 
wns  thereby  made  between  McDonough  and 
Williams  for  the  sale  of  Williams'  stock  at 
par  to  McDonough,  and  all  that  occurred 
thereafter  between  McDonough  and  Williams 
as  shown  by  the  testimony  in  this  case,  ex- 
cept the  mere  fact  of  the  actual  transfer  of 
the  stock,  is  immaterial  to  this  case  and 
should  be  disregarded  utterly  by  you,  unless 
you  believe  that  what  occurred  thereafter 
tends  to  explain  the  sale  of  stock;  and  the 
mere  fact  of  the  actual  transfer  Is  only  ma- 
terial as  showing  compliance  with  the  con- 
tract of  sale  into  which  Williams  entered." 
The  ground  of  appellant's  objection  to  this 
instruction  Is  that  there  was  evidence  tend- 
ing to  show  that  after  plaintiff  sent  the  mes- 
sage from  St.  Louis  agreeing  to  sell  the  stock 
at  par,  he  received  information  of  the  al- 
leged fraud  and  deception  and  after  receipt 


of  such  information  he  proceeded  to  perform 
the  contract,  thereby  waiving  the  alleged 
fraud.  The  question  therefore  arises:  Can 
the  vendor  in  an  executory  contract  for  the 
sale  of  corporation  stock  or  other  personal 
property,  who  has  been  induced  by  fraud  and 
deceit  to  enter  Into  the  contract,  and  who 
subsequently  performs  the  contract  by  de- 
livering the  property  and  receiving  the  pur- 
chase price  after  discovery  of  the  fraud, 
maintain  an  action  for  damages  for  the 
fraud?  It  seems  clear  to  us,  upon  principle, 
that  he  cannot,  though  a  search  of  the  ad- 
Judged  cases  reveals  a  paucity  of  authority  on 
the  precise  question.  Authority  is  not  how- 
ever, entirely  lacking  to  sustain  the  proposi- 
tion that  the  fraud  is  waived  under  such  cir- 
cumstances. Thompson  t.  Llbby,  36  Minn. 
287,  31  N.  W.  82;  Thweatt  v.  McLeod,  56  Ala- 
375;  Gilmer  v.  Ware,  19  Ala.  2o2;  Schmidt 
V.  Mlsmer,  116  Cal.  267,  48  Pac.  54;  Western 
Elec.  Co.  V.  Hart,  108  Mich.  477,  61  N.  W. 
867;  Edwards  v.  Roberts,  7  Smedes  &  M.  544. 
In  Thompson  v.  Llbby,  supra,  Judge  Mitchell, 
si)eaking  for  the  court-  says :  "If  the  con- 
tract be  executed  in  whole  or  in  part,  before 
the  fraud  Is  discovered,  it  is  well  settled  that 
the  purchaser  need  not  rescind,  but  may  re- 
tain the  property  and  also  bring  his  action 
for  damages  on  account  of  the  deceit  But  to 
allow  a  purchaser  who  has  discovered  the 
fraud  while  the  contract  is  still  wholly  exec- 
utory to  go  on  and  execute  It,  and  then  sue 
for  the  fraud,  looks  very  much  like  permit- 
ting him  to  speculate  upon  the  fraud  of  the 
other  party.  It  Is  virtually  to  allow  a  man 
to  recover  for  self-inflicted  injuries.  The 
fraud  Is  really  consummated,  and  the  damages 
incurred,  by  the  acceptance  of  the  property 
and  paying  for  it  And  If  this  is  done  after 
the  fraud  is  discovered,  the  purchaser  cannot 
say  that  he  sustained  this  damage  by  reason 
of  the  fraud.  It  seems  to  us  that  if  a  party 
discovers  the  fraud  before  be  enters  upon  the 
performance  of  the  contract,  he  must  decide 
whether  he  will  go  on  under  It  or  rescind. 
He  cannot  say  it  Is  a  good  contract  for  the 
purpose  of  authorizing  him  to  accept  the 
property,  but  not  binding  on  him  as  to  the 
price  to  be  paid  for  it" 

An  executory  contract  which  has  been  pro- 
cured by  fraud  is  not  binding  upon  the  party 
against  whom  the  fraud  has  been  perpetrat- 
ed. He  may,  after  discovering  the  fraud, 
either  perform  it  or  rescind  it  and  if  with 
knowledge  of  the  fraud  he  elects  to  perform 
it  this  is  equivalent  to  his  making  a  new  con- 
tract, and  to  permit  him,  under  those  circum- 
stances to  recover  for  a  fraud  would  be  to  do 
violence  to  every  rule  upon  which  compensa- 
tory damages  are  allowed.  We  are  aware 
that  there  are  some  cases  which  appear  to 
hold  to  the  contrary  but  upon  examination 
they  will  generally  be  found  to  be  cases 
where  the  contract  had  been  executed  wholly 
or  In  part  when  the  fraud  was  discovered,  or 
where  the  fraudulent  representations  were 
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treated  as  warranties  and  damages  awarded 
for  breaches  tbereof.  Whitner  t.  Allaire,  4 
Denlo,  554;  Johnson  t.  Culver,  116  Ind.  278, 
19  N.  R  129 ;  Nauman  t.  Oberle,  90  Mo.  660, 
3  S.  W.  880.  Of  course,  where  the  represen- 
tation to  a  purchaser  amounts  to  a  warranty 
of  title,  value,  or  quantity,  be  may,  without 
waiving  the  breach  of  the  warranty,  execute 
the  contract  and  sue  for  the  breach.  The 
case  of  Haven  v.  Neal,  43  Minn.  315,  45  N.  W. 
612,  is  sometimes  quoted  as  holding  that  per- 
formance of  an  executory  contract  after  dis- 
covery of  the  fraud  Is  not  a  waiver  of  the 
right  to  sue  for  the  fraud,  but  in  that  case 
the  contract  had  been  partly  executed  when 
the  fraud  was  discovered.  We  hold  that  no 
action  can  be  maintained  for  the  damages 
where  the  contract  is  executed  after  discov- 
ery of  the  fraud,  and  the  court  erred  in  so 
Instructing  the  Jury  and  In  excluding  evi- 
dence tending  to  establish  the  fact  that  ap- 
pellee knew  of  the  alleged  fraud  when  he  con- 
summated the  sale  by  transfer  of  the  stoclc. 
The  court  gave  other  Instructions  to  the  ef- 
fect that  plaintiff  could  not  recover  if  he 
had  Information  of  the  alleged  fraud,  but 
he  qualified  each  by  a  proviso  that  the  Jury 
must  first  find  that  the  contract  of  sale  was 
modified.  By  this  qualification  the  court 
doubtless  had  reference  to  the  question  wheth- 
er the  contract  was  changed  from  a  stipu- 
lation for  sale  partly  on  credit,  to  a  sale  for 
cash.  The  terms  of  the  contract  of  sale  were 
evidenced  by  the  written  letters  and  tele- 
grams and  It  was  the  duty  of  the  court  to 
construe  the  contract  and  declare  its  terms 
to  the  Jury,  but  whether  this  change  amount- 
ed to  a  modification  of  the  contract  or  not. 
It  was  still  executory  until  the  sale  was  com- 
pleted by  transfer  of  the  shares  of  stock. 

3.  The  court  erred  In  excluding  evidence 
oCTered  by  appellant  tending  to  show  the 
value  of  the  corporation  stock  at  the  time  of 
the  sale.  The  rule  hereinbefore  declared  as 
to  the  measure  of  damages  rendered  it  compe- 
tent to  show  the  value  of  the  property  sold. 
If  the  stock  was  worth  no  more  than  the 
price  received  by  appellee  for  it,  then  he  was 
not  damaged.  4  Suth.  Dam.  H  1711,  1712; 
•Potter  V.  Necedah   Lumber  Co.,  supra. 

4.  Appellant  challenged  the  legal  sufficiency 
of  the  evidence  by  a  request  for  peremptory 
instruction  to  the  Jury  to  return  a  verdict  In 
bis  favor,  and  we  are  now  asked  to  dismiss 
the  case  for  the  same  reason,  instead  of 
remanding  it  for  a  new  trial.  We  are  not 
prepared  to  say  that  the  evidence  is  not 
sufficient  to  sustain  a  verdict  for  the.  plain- 
tiff under  proper  instructions.  It  is  clear 
from  the  evidence  that  the  final  transaction 
between  the  parties  was  a  sale  by  plaintiff  to 
defendant  of  his  stock,  not  a  sale  by  the  de- 
fendant as  agent  of  plaintiff,  and  that  the 
defendant  was  not  acting  as  plaintiff's  agent 
in  the  resale  to  Baclie.  Therefore,  as  before 
stated,  the  evidence  Is  not  sufficient  to  hold 
the  defendant  in  damages,  to  account  as  agent 
of  the  plaintiff,  for  the  amount  be  received 


for  the  stock  in  the  resale  to  Bacb«.  But 
there  Is  evidence  tending  to  establish  a  re- 
lation of  trust  and  confidence  between  the 
parties  extending  up  to  the  final  consumma- 
tion of  the  transfer  of  the  stock  by  plaintiff 
to  defendant  It  Is  therefore  a  question  of 
fact  for  a  Jury  to  determine  under  proper 
Instructions  whether,  notwitlistandlng  the 
severance  of  the  relation  of  principal  and 
agent,  the  confidential  relation  continued  up 
to  the  time  of  the  sale,  and,  if  so,  whether 
the  plaintiff,  on  account  of  that  relation, 
relied  upon  the  defendant  to  disclose  infor- 
mation concerning  the  prospective  resale  to 
Bache  at  a  higher  price  than  the  par  value 
and  whether  the  defendant,  knowing  of  such 
reliance,  concealed  the  information  from 
plaintiff  or  from  Ball  and  Boone  when  he 
knew  they  were  the  trusted  advisers  of  plain- 
tiff, and  consummated  a  purchase  of  plain- 
tiff's stock  at  par  in  view  of  a  certain  resale 
at  a  much  higher  price.  These  are  inferences 
of  fact  which  the  Jury  could  have  drawn  from 
the  evidence  and  we  cannot  say  that  the  evi- 
dence was  insufficient  to  warrant  an  Inference 
favorable  to  plaintiff's  contention,  so  as  to 
entitle  him  to  a  vwdlct  There  was  no  evi- 
dence that  defendant  misrepresented  the  fi- 
nancial condition  of  the  company  either  to 
the  plaintiff  or  to  Meesers.  Ball  and  Boone, 
nor  that  be  misrepresented  the  urgent  at- 
titude of  the  creditors  of  the  concern  and 
that  issue  should  have  been  withdrawn  from 
the  consideration  of  the  Jury, 

5.  Many  exceptions  were  saved  below  to 
alleged  misconduct  of  plaintiffs  counsel  dur- 
ing the  progress  of  the  trial,  bnt  as  the  cause 
must  be  revised  toe  the  reasons  already 
stated,  we  assume  that  the  conduct  com- 
plained of  will  not  occur  again  in  the  trial 
anew,  and  we  do  not  deem  it  necessary  to 
discuss  these  exceptions  or  to  determine 
whether  appellant  was  prejudiced  thereby 
further  than  to  say  that  the  remarks  were  im- 
proper, and  should  not  have  been  Indulged  in. 

For  the  errors  Indicated  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


TBRRT  et  al.  ▼.  CLARK  et  aL 
(Supreme  Court  of  Arkansas.    Feb.  3,  1906.) 

1.  Attaohkent  —  WaoRorui,  Attachi«ht  — 

AcnOKS — EVIDKROE — ^AnilI88IBn.TT. 

Where,  in  an  action  for  wrongful  attach- 
ment, the  evidence  showed  that  the  property 
belonged  to  the  attachment  debtor's  children, 
under  16  years  of  age,  as  heirs  of  tlieir  de- 
ceased mother,  evidence  that  the  debtor  con- 
trolled the  property  after  the  mother's  death 
was  Inadmissible,  as  showing  that  be  owned  the 
same;  it  being  his  duty  to  control  it  for  the 
benefit   of   the  cliildren. 

2.  TBIAL — iKSTBUCnOITB — EvmsiTCK    TO    Scs- 
TAIN. 

Where,  in  an  action  for  the  wronirfal  at- 
tachment of  property  lielonging  to  the  children 
of  the  debtor  as  heirs  of  their  deceased  mother, 
there  was  no  evidence  that  the  debtor  was  in- 
debted to  the  attaching  creditor  at  or  before 
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their  being  out  of  repair,  bnt  In  such  case, 
tbe  plaintiff  or  others  nslng  them  woold  do 
80  at  their  own  risk." 

(7)  "The  court  Instructs  the  Jury  that  If 
Uiey  find  from  the  testimony  that  the  defend- 
ant did  not  construct  the  steps  over  the 
fence,  and  If  It  has  not,  by  Its  conduct  In 
continaously  repairing  tbe  same,  and  keeping 
tbem  In  fix,  assumed  the  obligation  or  held 
them  out  to  tbe  public  as  being  for  public 
use,  then  the  defendant  Is  not  responsible 
for  the  use  of  tbem  on  the  part  of  tbe 
plalntur." 

"Tbe  court  instructs  tbe  Jury  that  the 
burden  of  proof  Is  upon  the  plaintiff  to  es- 
tablish tbe  fact  that  the  railroad  company 
constructed  said  crossing,  and  assumed  the 
obligation  to  tbe  public  to  keep  tbe  same 
in  repair,  and  unless  tbe  proof  shows  this 
by  a  fair  preponderance  of  all  the  evidence, 
your  verdict  should  be  for  defendant" 

Tbe  bare  permission  of  the  owner  of 
private  grounds  to  persons  to  enter  upon  bis 
premises  dees  not  render  bim  liable  for 
Injuries  received  by  tbem  on  account  of  the 
condition  of  tbe  premises.  But  If  be  ex- 
pressly, or  Impliedly  Invites,  Induces,  or 
leads  tbem  to  come  upon  bis  premises,  be  Is 
liable  In  damages  to  tbem  (tbey  using  due 
care>  for  injuries  occasioned  by  tbe  unsafe 
condition  of  tbe  premises.  If  such  condition 
was  the  result  of  his  failure  to  use  ordinary 
care  to  prevent  it,  and  he  failed  to  give 
timely  notice  thereof  to  them  or  the  public. 
This  principle  is  applicable  to  tbe  case  before 
us.  If  the  appellant  constructed  the  steps 
and  expressly  or  Impliedly  invited.  Induced, 
or  led  persons  to  cross  tbe  same,  it  is  liable 
in  damages  to  tbem  for  Injuries  occasioned 
by  the  unsafe  condition  thereof,  if  it  waa 
tbe  result  of  its  failure  to  use  ordinary 
care  to  keep  the  same  in  safe  condition.    If 


it  was  unwlUing  to  incur  this  liability  It 
could  have  avoided  it  by  removing  the  stepa 
or  giving  timely  notice  of  tbe  condltl<Mi  to 
sudi  persons  or  the  public.  Bomett  v.  Rail- 
road Co.,  102  n.  8.  5T7,  26  L.  Ed.  235; 
Sweeny  v.  Old  Colony  Ry.,  87  Am.  Dec.  644; 
Stewart  v.  Penn.  Ry.  Co.,  14  Am.  ft  Eng. 
R.  Cas.  679,  681;  Murphy  v.  Boston  ft  A. 
Ry.  Co.,  183  Mass.  121;  18  Am.  ft  Gng. 
Ency.  of  Lav,  1186,  1187,  1188,  and  cases 
cited. 

The  InstructionB  of  tbe  court  to  tbe  Jury, 
construed  together  and  with  reference  to  the 
facts  of  the  case,  are  substantially  correct 

The  court  instructed  the  Jury,  in  part,  as 
follows: 

"Tbe  court  Instructs  the  Jnry  that  tbe  de- 
fendant railroad  company  was  under  no  ob- 
ligation at  any  time  to  build  or  maintain 
steps  over  tbe  fence  where  plaintiff  claims 
to  have  received  her  injuries.  Nor  wei^e 
tbey  under  any  obligation  to  keep  the  same 
In  a  state  of  repair  even  if  they  originally 
built  the  same.  You  are,  therefore,  instruct- 
ed that  the  defendant  Is  not  responsible  for 
any  injuries  plaintiff  may  have  received  by 
reason  of  tbe  defective  condition  of  such 
steps,  even  if  the  same  was  due  to  tbe 
defendant's  lack  of  attention  to  keep  the 
same  in  r^MiIr." 

Appellant  objected  to  tbe  giving  of  this 
instruction  and  saved  its  exceptions.  The 
objection  should  have  been  sustained.  The 
instruction  should  not  have  been  given.  But 
as  it  is  obvious  tbe  Jury  did  not  follow  it, 
and  it  was  too  favorable  to  appellant  it 
was  not  prejudicial,  and  as  it  should  not 
have  been  given,  tbe  failure  of  tbe  Jury 
to  follow  it  was  also  not  prejudicial.  Ward 
v.  Blackwood,  48  Ark.  896,  8  &  W.  024. 

Affirmed. 
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HAOOART  &  McUASTERS  t.  CHAPMAN- 

DEWBY  LAND  CO.  et  aL 
(Supreme  Ck>urt  of  Arkansas.    Feb.  8,  1906.) 

1.  iNjuwcnoN  —  Cdttinq  of  Timbeb  —  Ibbb- 

PARABLE   INJXTBT. 

An  injunction  will  not  lie  to  restrain  the 
cutting  of  timber,  where  there  is  no  showing  of 
irreparable  injury  or  that  defendant  is  insoly- 
ent. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {  105.] 

2.  QuiETiNO  Title — Cloud  o»  Title — What 
Constitutes  Cioxtd. 

A  decree  affecting  land,  in  a  suit  between 
strangers  to  the  true  title,  does  not  constitute 
a  cloud  on  the  title  of  the  true  owner. 

Appeal  from  MissisBippl  Cbancery  Court; 
E.  D.  Robertson,  Chancellor. 

Suit  by  Haggart  &  McMasters  against  the 
Chapmaa-Dewey  Land  Company  and  others. 
From  a  decree  in  favor  of  defendants,  com- 
plainants appeal.    Affirmed. 

Appellants,  Ha^art  &  McMasters,  bronght 
this  suit  in  equity  to  restrain  appellee  the 
Chapman-Dewey  Land  Company  from  cutting 
timber  on  a  tract  of  land  owned  by  appel- 
lants. They  deralgn  title  to  the  land  from 
the  state  of  Arkansas  through  a  patent  Issued 
to  H.  R.  Allen,  and  show  a  perfect  chain  of 
title.  It  Is  alleged  In  the  complaint  that  the 
defendant  claims  to  be  the  owner  of  the  tim- 
ber on  the  land  under  a  bill  of  sale  from  W. 
H.  Grider  and  his  wife.  Sue  M.  Grider,  and 
Is  about  to  cut  and  remove  the  same,  but  that 
neither  W.  H.  Grider  nor  his  wife  have  title 
to  the  land  or  timber.  No  special  injury  to 
the  land  is  alleged  by  reason  of  cutting  tim- 
ber, nor  Is  it  alleged  that  the  Chapman- 
Dewey  Land  Company  is  insolvent  The 
Chapman-Dewey  Land  Company  filed  its 
answer,  denying  the  allegations  of  the  com- 
plaint concerning  title  in  the  plaintiffs,  and 
alleged  that  the  land  was  patented  to  J.  H. 
McGarock,  who  died  owning  it,  and  left  sur- 
viving his  daughter  and  only  heir  at  law,  the 
said  Sue  M.  Grider,  who  sold  and  conveyed 
the  timber  to  defendant.  The  plaintiffs  filed 
aa  amended  complaint,  making  parties  de- 
fendant the  heirs  of  Sue  M.  Grider,  who  died 
after  executing  the  timber  deed  to  the  Cbap- 
0iaa-Dewey  Land  Company,  and  alleged  that 
said  Sue  M.  Grider  claimed  title  to  said  land 
"under  and  through  a  decree  rendered  by  the 
chancery  court  of  Mississippi  county  at  the 
October  term,  1871,  in  a  cause  therein  pend- 
ing in  which  Wm.  A.  Erwin  et  al.  were  plain- 
tiffs and  Wm.  Giles  Harding  et  al.  were  de- 
fendants, and  in  said  decree  it  was  adjudged 
that  Sue  M.  McGarock,  the  only  heir  at  law  of 
John  H.  McGarock,  was  the  owner  of  said 
land  and  so  claimed  title  thereto."  It  is  fur- 
ther alleged  that  "nobody  having  any  claim 
of  title  to  said  land  was  a  party  to  the  cause 
in  which  said  decree  was  rendered,  neither 
was  any  one  under  whom  plaintiffs  claim  a 
party  to  said  cause."  The  prayer  of  the 
amended  complaint  is  that  the  aforesaid  de- 
cree be  canceled  as  a  cloud  upon  the  plain- 


tiff's title.  The  heirs  of  Mrs.  Qrldee  being 
minors,  the  court  appointed  a  guardian  ad 
litem,  who  answered,  denying  all  the  allega- 
tions of  the  complaint  The  court  roidowd 
a  decree  dismissing  the  complaint  for  want 
of  equity,  and  the  plaintiffs  appealed. 

N.  W.  Norton,  for  appellants.  Rose  & 
Coleman,  for  appellees. 

McCULLOCH,  J.  (after  stating  the  facts). 
This  case,  so  far  as  it  applies  to  the  Chap- 
man-Dewey Land  Company  is  controlled  by 
Myers  v.  Hawkins,  67  Ark.  413,  66  S.  W. 
640.  It  is  neither  alleged  nor  proved  that 
cutting  of  the  timber  would  result  in  irre- 
parable injury  to  the  land,  nor  that  said  de- 
-fendant  was   Insolvent 

On  the  other  branch  of  the  case,  the  plain- 
tiffs seek  to  cancel,  as  a  cloud  on  their  title. 
a  former  decree  of  the  chancery  court  adjudg- 
ing the  land  to  Mrs.  Grider,  rendered  in  a 
suit  between  strangers  to  the  title — a  suit  in 
which  neither  the  plaintiffs  nor  any  privy  to 
their  title  was  a  party.  The  land  was  wild 
and  unoccupied.  Did  the  decree  constitute 
such  a  cloud  upon  plaintifTs  title  that  a 
court  of  equity  can  be  called  upon  to  remove? 
Judge  Cooley  says  that  "a  cloud  upon  title 
Is  something  which  constitutes  an  Incum- 
brance upon  It  or  an  apparent  defect  In  It; 
something  that  shows  prima  facie  some  right 
of  a  third  party,  either  to  the  whole  or  some 
interest  in  it"  2  Cooley  on  Taxation,  p. 
1448.  Judge  Field,  In  Pixley  t.  Huggins. 
15  Gal.  133,  said:  "The  true  test,  as  we  con- 
ceive, by  which  the  question  whether  a  deed 
would  cast  a  cloud  upon  the  title  of  the  plain- 
tiff may  be  determined,  is  this:  Would  the 
true  owner  of  the  property,  in  an  action  of 
ejectment  brought  by  the  adverse  party 
founded  upon  the  deed,  be  required  to  offer 
evidence  to  defeat  a  recovery?  If  such  proof 
would  be  necessary,  thecloudwouldexist;  if  the 
proof  would  be  unnecessary,  no  shade  would 
be  cast  by  the  presence  of  the  deed.  If  the 
action  would  fall  of  its  own  weight,  without 
proof  in  rebuttal,  no  occasion  would  arise  for 
the  equitable  interposition  of  the  court,  as  in 
the  case  of  a  deed  void  upon  its  face,  or 
which  was  the  result  of  proceedings  void  up- 
on their  face,  requiring  no  extrinsic  evidence 
to  disclose  their  illegality."  This  court  baa 
held  that  a  tax  deed  void  on  its  face  is  no 
cloud  on  a  title.  Chaplin  v.  Holmes,  27  Ark. 
414;  Crane  v.  Randolph,  30  Ark.  579;  Law- 
rence V.  Zimpleman,  37  Ark.  643;  Allen  v. 
Ozark  Land  Company,  55  Ark.  549,  18  S.  W. 
1042. 

A  conveyance  of  land  executed  by  a  stran- 
ger to  the  title,  or  the  judgment  of  a  court 
rendered  in  a  suit  between  strangers  to  the 
title,  cannot  affect  the  true  owner,  and  casts 
no  cloud  upon  title  of  the  true  owner.  It 
Is  not  an  "apparent  title,"  nor  does  it  prima 
facie  create  a  right  which  the  true  owner,  or 
even  an  occupant  without  title,  of  land,  must 
bring   forward   evidence   to  rebut.    Bea   t. 
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LoDgstreet,  54  Ala.  291;  Tbompson  v.  Btowah 
Iron  Oo.  91  Oa.  538.  17  S.  B.  663;  Dnnklin 
County  V.  Clark,  61  Mo.  60;  Ward  y.  Dewey, 
16  N.  T.  619.  "If  an  entire  stranger  assumes 
to  convey  the  'premises  to  which  he  has  no 
shadow  of  a  title,  and  of  which  another  is  In 
possession,  no  real  cloud  Is  thereby  created. 
There  is  nothing  to  give  such  a  deed  even  the 
semblance  of  force.  It  can  never  be  used 
to  the  serious  annoyance  or  injury  of  the  own- 
er." Ward  V.  Dewey,  supra.  The  same  can 
be  said  of  a  decree  rendered  In  a  suit  between 
strangers  to  the  title.  At  most  such  decree 
serves  only  to  adjudicate  the  title  between 
these  two,  or  to  pass  whatever  title  one  may 
hare  had  to  the  other.  It  does  not  cloud  the 
title  of  the  true  owner. 

The  chancellor  was,  therefore,  correct  in 
dismissing  the  complaint,  and  the  decree  Is 
affirmed. 


ST.   LOUIS,  I.   M.   &  a   RY.  CO.  T. 

GILLIHAN. 

(Supreme  Court  of  Arkansaa.    Feb.  ^,  1906.) 

1.  MASTEB  abb  SeBVAKT — ^ACTS  OF  iNTEPEiro- 
ENT  CONTRACTOB — LXABILITT— COKSTBUCTIOH 
OF    RaILBOAD. 

A  railroad  company  was  not  liable  to  a 
landowner  for  the  conduct  of  an  independent 
contractor,  who,  in  constructing  the  road  on  its 
right  of  way  over  the  land,  made  roads  through 
the  land,  destroyed  rails,  and  threw  down  and 
destroyed   fences. 

[E!d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  IS  1244-1246.] 

2.  TbESPASB  —  PUIU>IN0  —  ISStTES — BVIDENOK 

Adicisbiblk  unoeb  Pleadings. 
In  trespass  against  a  railroad  company  for 
damages  to  plaintiFs  land,  owing  to  the  de- 
struction of  plaintiff's  fences,  exposing  the  crops 
to  stock  by  defendant's  contractor,  it  was  error 
to  admit  evidence  of  liability  under  a  contract, 
in  tliat  the  company  agreed,  at  the  time  plain- 
tiffs conveyed  a  right  of  way,  to  replace  the 
fences  in  time  to  protect  the  crops. 

Appeal  from  Circuit  Court,  Izard  County; 
John  W.  Meeks,  Judge. 

Action  by  W.  R.  GlUiban  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

B.  S.  Johnson,  for  appellant  J.  B.  Baker 
&  F.  M.  Hanley,  for  appellee. 

McCULLOCH,  J.  This  is  an  action  brought 
by  W.  B.  Gilllhan,  the  owner  of  certain  lands 
in  Izard  county,  to  recover  damages  alleged 
to  have  been  done  to  the  lands  by  defendant 
railway  company  ta  constructing  its  road. 
He  alleged  that  he  conveyed  to  the  defendant 
a  right  of  way  100  feet  wide  through  said 
lands,  but  that  afterwards  defendant  entered 
upon  and  took  an  additional  strip  7%  feet 
wide  through  said  land;  that  defendant's 
agents  and  employes  took  and  destroyed  1,000 
cedar  rails,  of  the  value  of  $100;  that  said 
agents  and  employes,  without  piaintitTs  con- 
sent made  roads  through  plaintifra  lands 
and  thereby  damaged  same  In  the  sum  of 


$100;  and  that  said  agents  and  employes  un- 
lawfully and  without  authority  threw  down 
and  destroyed  plaintiff's  fences,  exposing  the 
crops  on  said  land  to  depredation  of  stock, 
which  destroyed  same,  to  his  damagre  In  the 
sum  of  |500.  Judgment  was  asked  in  the 
total  sum  of  $800.  The  answer  denied  that 
any  of  the  acts  complained  of  were  committed 
by  the  agents  or  employes  of  defendant,  and 
alleged  that  the  railroad  was  constructed  by 
an  independent  contractor  under  a  written 
contract  with  defendant,  and  that  defendant 
was  not  responsible  for  the  acts  of  said  con- 
tractor. The  Jury  returned  a  verdict  in 
favor  of  the  plaintiff,  assessing  the  damages 
upon  each  separate  item  as  follows: 

For    taking    land   outside    of    right   of 

way  $  25  00 

For    destroying    rails 50  00 

For  making  roads  on  land 10  00 

For  destruction  of  crops 75  00 

Total $160  00 

The  undisputed  testimony  shows  that  the 
railroad  was  constructed  by  an  Independent 
contractor  under  a  written  contract,  and  that 
the  railway  company  exercised  no  control 
over  the  work,  except  the  general  right  of 
supervision  and  inspection,  so  as  to  ascer- 
tain whether  or  not  the  work  came  up  to  the 
requirements  of  the  contract  The  testimony 
tended  only  to  show  that  the  acts  complained 
of  were  committed  by  the  contractors  or  their 
agents  and  servants.  A  railroad  company  is 
not  responsible  for  the  wrongful  or  negligent 
acts  of  an  independent  contractor  in  the  con- 
struction of  its  work.  Railway  Company  y. 
Tonley,  53  Ark.  503,  14  8.  W.  800,  9  L.  R.  A. 
604;  Railway  Co.  y.  Knott,  54  Ark.  424,  16 
S.  W.  9;  Martin  v.  Railway  Co.,  55  Ark.  610, 
19  S.  W.  314.  "An  independent  contractor 
may  be  defined  as  one  who,  in  the  course  of 
an  independent  occupation,  prosecutes  and 
directs  the  work  himself,  using  his  own 
method  to  accomplish  it,  and  representing  the 
will  of  the  company  only  as  to  the  result  of  his 
work.  Generally,  where  an  independent  con- 
tractor is  employed  to  perform  a  work  law- 
ful in  itself  and  not  intrinsically  dangerous, 
the  company,  if  It  is  not  negligent  in  selecting 
the  contractor,  is  not  liable  for  the  wrongful ' 
acts  or  negligence  of  such  contractor,  and  in 
order  that  the  company  shall  be  liable  In  such 
a  case  it  must  appear  that  it  either  exercised 
or  reserved  the  right  to  exercise  control  over 
the  work,  or  had  the  power  to  choose,  direct 
and  discharge  the  employ^  of  the  contractor. 
In  general  it  may  be  said  that  the  liability 
of  the  company  depends  upon  whether  or  not 
it  has  retained  control  and  direction  of  the 
work.  But  neither  the  reservation  of  the 
power  to  terminate  the  contract  when  in  the 
discretion  of  the  engineer  the  work  Is  not 
progressing  satisfactorily,  the  right  to  exer- 
cise general  supervision  and  inspect  the  work 
as  it  progresses,  nor  the  right  to  enforce  for- 
feitures, will  change  the  relation  so  as  to 
render   the  company    liable."    3  Elliott   on 
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Railroads,  J  1063.  The  same  learned  autbor 
says :  "For  trespasses  by  contractors  or  sub- 
contractors, which  were  not  the  natural  re- 
sult of  the  work,  or  were  not  authorized  or 
directed  by  the  company,  no  liability  attaches 
to  the  company."  Volume  3,  p.  1591.  The 
same  principle  is  announced  by  Judge  Mans- 
field In  Railway  Co.  y,  Knott,  supra.  Now, 
applying  these  settled  principles  to  the  facts 
of  this  case,  it  is  easily  discovered  that  the 
liability  of  the  railway  company  for  the  acts 
of  the  contractor  or  their  servants  is  not 
established. 

The  alleged  act  in  destroying  cedar  rails 
was  plainly  an  unauthorized  act,  and  not  es- 
sential to  the  performance  of  the  contract 
The  making  of  roads  also  falls  within  the 
same  category.  The  testimony  of  the  plain- 
tiff covering  this  Item  was  as  follows:  "Q. 
Now,  I  will  ask  yon  to  state,  Mr.  Oillihan, 
for  what  purpose  they  made  these  roads? 
A.  Well,  as  to  their  purpose,  I  guess  they 
did  it  Just  probably  to  save  going  around. 
There  was  a  good  road  to  their  works  they 
could  have  used  Just  by  going  a  little  further 
around.  They  either  done  it  for  that  or  else 
just  to  show  what  they  could  do." 

The  item  of  damage  for  destruction  of 
crops  Is  within  the  same  class.  If  the  fences 
were  on  the  right  of  way,  it  was  necessary 
to  throw  them  down,  and  either  the  railroad 
company  or  the  contractor  had  the  right  to 
do  so  without  subjecting  themselves  to  11a- 
ility  for  damages.  If  they  were  off  the 
right  of  way,  the  act  of  the  contractor  in 
throwing  them  down  was  unauthorized,  and 
the  railroad  company  Is  not  liable.  The 
plaintiff  ondertook  to  show  that  the  rail- 
way company  agreed,  by  verbal  contract,  at 
the  time  he  conveyed  the  right  of  way,  to  re- 
place the  fences  In  time  to  protect  tiie  crops; 


and  the  court  instructed  the  Jury  that  the 
company  would  be  liable  for  damage  to 
crops  resulting  from  Its  failure  to  rebuild 
the  fences.  The  defendant  objected  to  the 
Introduction  of  the  evidence,  as  well  as  to 
the  instruction  of  the  court,  and  saved  Its 
exceptiona  The  evidence  tended,  if  suf- 
ficient for  any  purpose,  to  establish  a  con- 
tract and  a  violation  thereof;  and  the  in- 
struction permitted  a  recovery  thereon.  The 
complaint  does  not  allege  a  contract,  but  a 
tort.  The  allegation  concerning  this  item  of 
damage  Is  that  "said  defendant  by  Its  agents 
and  employes  unlawfully  and  without  au- 
thority threw  down  and  destroyed  his  fences, 
thereby  exposing  his  entire  crop  to  the  stock," 
etc.  It  was  error  to  admit  this  testimony 
and  to  give  the  instruction.  White  River 
Ry.  Co.  V.  Hamilton  (  Ark.)  88  S.  W.  978. 

As  to  the  remaining  item  of  damage  for 
taking  land  outside  of  right  of  way.  It  Is 
shown  that  this  was  necessary  in  order  to 
"Ixirrow"  sufficient  dirt  to  construct  the  high 
"dump"  or  roadbed,  and  that  the  deed  exe- 
cuted by  plaintiff  to  the  company  conveying 
the  right  of  way  provided  that  the  company 
could  take  the  additional  dirt  outside  of  the 
right  of  way.  The  deed  was  not  introduced 
in  evidence,  but  a  witness  for  the  railway 
company  was  permitted,  without  objections, 
to  testify  as  to  its  contents,  and  the  same 
stands  undisputed  in  the  record. 

On  account  of  the  insufficiency  of  the  evi- 
dence and  the  errors  already  indicated,  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  it  Is  unneces- 
sary to  discuss  the  instructions  given  and 
refused,  or  to  determine  whether  any  other 
errors  were  committed  in  that  respect. 

Reversed  and  remanded. 

RIDDICE,  J„  not  participating. 
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HISSOURI,  K.  ft  T.  RY.  00.  OF  TEXAS  r. 

PARROTT. 
(Supreme    Court    of    Texas.    May    2,    1906.) 

Triai,  —  Reqctst  to  Chabok  —  iNBTBtrcnoHB 
Given. 

Where,  in  an  action  for  injuries  to  a  rail- 
road engineer,  it  was  claimed  that  he  was  guilty 
of  contributory  negligence  in  failing  to  close 
a  switch  after  running  his  engine  over  a  cinder 
pit,  a  request  to  charge  that  if  plaintiff  failed 
to  see  that  the  switch  was  properly  set  for  the 
main  track,  and  that  an  ordinarily  prudent  man 
would  see  that  the  switch  was  properly  set 
before  he  would  have  gone  under  his  engine, 
etc.,  plaintifF  could  not  recover,  was  fully  cover- 
ed by  the  charge  of  the  court  correctly  denuing 
negligence,  ordinary  care,  and  direct  and  proxi- 
mate cause,  and  charging  that  if  plaintiff  was 
guilty  of  negligence  in  failing  to  cause  the  switch 
to  be  thrown  beck  for  the  main  line  after  entering 
the  spur  track  with  his  engine,  and  that  by 
failing  to  have  the  switch  closed  after  entering 
the  spur  track  In  obedience  to  the  requirements 
of  a  rule  of  the  railway  company,  be  was  guilty 
of  negligence^  and  the  jury  should  find  for  de- 
fendant. 

Certificate  of  Dissent  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  Dis- 
trict 

Action  by  Basil  Parrott  against  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
A  Judgment  In  favor  of  plalntitr  was  reversed 
by  the  Court  of  Civil  Appeals  (91  S.  W. 
601),  whereupon  the  case  was  transferred  to 
the  Supreme  Court  on  a  certificate  of  dis- 
sent   Reversed. 

Page,  Mlley  &  Price,  for  appellant  J.  W. 
Parker  and  S.  L.  Staples,  for  appellee. 

WILLIAMS,  J.  This  question  is  presented 
by  a  certificate  of  dissent  from  the  Court  of 
Civil  Appeals  of  the  Third  District  The 
certificate  shows  that  the  appellee,  Parrott 
sued  for  damages  for  personal  injuries  sus- 
tained by  him  while  serving  the  appellant, 
railway  company,  as  a  locomotive  engineer, 
under  the  following  circumstances.  He  took 
his  engine  npon  a  spur  track  to  a  pit  thereon, 
for  the  purpose  of  cleaning  it  of  the  ashes, 
etc.,  the  switch  connecting  the  spur  with  the 
main  track  being  left  open.  While  he  was 
thus  engaged,  a  train  approached  upon  the 
main  track,  and  ran  into  the  open  switch, 
colliding  with  appellee's  engine  and  injuring 
him.  The  pleadings  and  evidence  of  the 
api>ellee  claimed  that  this  was  due  to  the 
negligence  of  the  employ^  controlling  the 
train,  while  those  of  the  appellant  asserted 
that  appellee's  own  negligence  in  failing  to 
see  that  the  switch  was  closed  caused  or 
contributed  to  his  hurt 

The  Instructions  given  by  the  trial  court, 
BO  far  as  stated  in  the  certificate,  are  as 
follows:  "  '(1)  Negligence,  as  used  In  this 
charge,  la  the  failure  to  do  that  which  a  man 
of  ordinary  care  would  do  under  the  same 
or  similar  drcymstances,  or  doing  that  which 
such  a  man  would  not  do  under  such  circum- 
stances. (2)  Ordinary  care,  as  used  in  this 
charge.  Is  the  care  a  man  of  ordinary  pru- 
dence would  use  under  the  same  or  similar 


circumstances.  (8)  By  direct  and  proximate 
cause,  as  used  in  this  charge.  Is  meant  a 
cause  without  which  the  accident  would  not 
have  happened.'  And  further  Instructed  the 
jury  as  follows:  'Or  if  you  believe  from  the 
evidence  that  plaintiff  was  guilty  of  negli- 
gence in  failing  to  cause  the  switch  to  be 
thrown  back  for  the  main  line  after  entering 
the  spur  track  with  his  engine,  or  If  you 
believe  that  rule  104a  was  in  force  at  the 
time  of  plaintiff's  injury  and  intended  by  the 
company  to  be  observed  by  plaintiff,  and  that 
by  his  falling  to  have  the  switch  closed  after 
entering  the  spur  track  with  his  engine  In 
obedience  to  the  requirements  of  said  rule, 
he  was  guilty  of  negligence  •  •  •  you 
will  find  a  verdict  for  defendant' " 

The  following  special  charge  was  requested 
by  defendant  and  refused:  "If  you  believe 
from  the  evidence  In  this  case,  that  at  the 
time  said  Parrott  caused  his. engine  to  pass 
from  the  main  tra<^  to  said  spur  track  or 
cinder  pit,  be  failed  to  see  that  the  switch 
was  properly  set  for  the  main  track,  and  If 
you  further  believe  that  an  ordinarily  pru- 
dent man,  under  similar  circumstances,  would 
have  seen  that  said  switch  was  properly  set 
for  the  main  trac^,  and  If  you  further  believe 
that  the  failure  of  plaintiff  to  see  that  said 
switch  was  properly  set  (if  you  find  that  he 
did  so  fall)  contributed  to  or  was  the  direct 
and  proximate  cause  of  said  accident  and 
plalntifTs  consequent  Injury,  you  are  charged 
that  the  plaintiff  cannot  recover  In  this  case 
and  you  will  return  a  verdict  for  the  defend- 
ant" 

It  was  upon  the  refusal  of  this  Instruction 
that  the  difference  of  opinion  arose  between 
the  judges  of  the  Court  of  Civil  Appeals,  the 
majority  holding  that  it  was  reversible  error 
and  Mr.  Justice  Key  dissenting.  The  question 
certified  is  this:  "Did  the  trial  court  err  In 
refusing  to  give  to  the  jury  the  appellant's 
special  charge  No.  2,  quoted  in  the  foregoing 
statement?" 

The  majority  and  the  dissenting  justice 
agree  that  the  pleadings  and  the  evidence 
raised  the  question  of  contributory  negligence 
to  be  submitted  to  the  jury  stated  In  the 
special  charge,  and  that  It  Is  a  correct  state- 
ment of  the  law,  but  differ  npon  the  question 
whether  or  not  the  point  was  sufficiently  pre- 
sented in  the  charge  of  the  court  It  Is  there- 
fore unnecessary  to  state  the  pleadings  and 
the  evidence  set  forth  in  the  certificate.  We 
are  unable  to  see  that  the  special  instruction 
would  have  supplied  anything  that  was  lack- 
ing in  the  charge  given.  The  objection  Is  not 
tenable  that  the  general  charge  only  submit- 
ted the  defense  of  contributory  negligence  In 
a  general  or  abstract  way  and  that  for  that 
reason  the  defendant  had  the  right  to  a  more 
specific  Instruction.  Both  instructions  are 
specific,  calling  attention  to  the  particular  act 
or  omission  of  plaintiff,  pointed  to  by  the  evi- 
dence, upon  which  the  charge  of  contributory 
neglisence  was  predicated,  and  the  question 
therefore  is  simply  whether  or  not  the  spe- 
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dal  charge  wonid  bare  added  to  tbat  given 
any  farther  rule  applicable  to  the  case,  and, 
as  we  have  said,  we  do  not  see  that  It  would 
bare  done  so.  The  special  Instruction,  as  we 
understand  its  effect,  gives  only  a  part  of  the 
same  rule  more  comprehensively  laid  down 
in  the  charge  of  court,  giving,  however,  in  the 
place  of  the  term  "negligence,"  its  definition, 
or  a  paraphrase  of  it  The  charges  given  em- 
brace a  definition  of  the  word,  and.  Instead 
of  r^eating  It  in  each  succeeding  paragraph, 
uses  the  word  defined,  leaving  the  jury  to  ap- 
ply the  definition.  This  is  a  form  of  Instruction 
very  generally  adopted  by  trial  judges,  and  Is 
convenient  as  conducing  to  brevity  of  expres- 
sion. We  do  not  understand  that  a  party  has 
the  right  to  have  the  court,  after  it  has  once 
defined  a  term,  employ  the  definition,  instead 
of  the  word,  in  all  of  the  further  instructions. 
That  is  a  mere  matter  of  arrangement,  which 
must  generally  be  left  to  the  discretion  of  the 
trial  court  As  was  said  In  Willis  v.  Mc- 
Neill, 67  Tex.  478:  "The  phraseology  and 
arrangement  of  the  charge  to  the  Jury,  when 
it  conforms  to  the  requisites  of  the  statute 
and  to  the  law  of  the  case  as  applied  to  the 
issues  and  evidence,  must  be  left,  in  a  great 
degree,  to  the  taste  and  discretion  of  the 
Judge  who  gives  it"  Railway  v.  Williams, 
75  Tex.  9,  12  8.  W.  835, 16  Am.  St  Rep.  867; 
Railway  v.Lehmberg,  75  Tex.  66, 12  S.  W.838; 
Railway  v.  Brazzil,  78  Tex.  817,  14  S.  W. 
609. 

It  Is  said  that  the  general  charge  is  not 
so  broad  as  that  requested,  in  that  the  former 
might  have  been  considered  by  the  Jury  as 
applying  to  the  conduct  of  plaintiff  after  he 
had  gone  upon  the  cinder  pit  while  the  latter 
referred  to  his  conduct  at  the  time  he  passed 
with  his  engine  from  the  main  track  to  the 
spur,  as  well  as  after  he  had  passed  the 
switch  and  gone  to  the  cinder  pit  But  we 
do  not  think  this  criticism  of  the  main  charge 
is  well  founded.  The  charge  leaves  the  jury 
to  determine  whether  or  not  plaintHTs  failure 
to  cause  the  switch  to  be  thrown  was  neg- 
ligence and,  if  so,  make  it  defeat  his  action. 
It  puts  no  restriction  whatever  upon  the  rule 
given,  its  meaning  being  that  If  such  negli- 
gence were  found  it  had  the  stated  effect, 
without  any  reference  to  the  exact  time  when 
plaintiff  should  have  caused  the  closing  of 
the  switch  and  when  he  failed  to  do  so.  The 
test  given  Is  whether  or  not  there  was  negli- 
gence In  his  failure  as  the  jury  should  find 
it  to  have  occurred. 

We  therefore  answer  that  the  trial  court 
did  not  err  In  refusing  the  special  charge. 


PALMO  V.   S.   W.   SLATDBN  &  CO. 

(Supreme  Court  of  Texas.    May  2,  1906.) 

ApfEAi,  —  Statement    of    Pacts  — Time    to 
Make. 

Entry  of  Jadtrment  nunc  pro  tunc  at  a  term 
after  that  at  which  the  verdict  was  found  is 
part  of  the  trial,  within  Rev.  St.  1S95.  art.  1.S79. 
anthorizing  the  making  of  a  statement  of  facts 
"aftar  the  trial"  for  the  purpose  of  appeaL 


Error  to  Court  of  Civil  Appeals  of  Third 
Supreme   Judicial    District 

Action  by  Mi  Palmo  against  S.  W.  Slaydea 
&  Co.  The  Court  of  Civil  Appeals  (90  S.  W. 
908)  reversed  a  Judgment  tor  plaintiff,  and  he 
brings  error.    Affirmed. 

J.  R.  Downs  and  RIchd.  I.  Munroe,  for 
plaintiff  in  error.  Clark  &  Bolinger  and  Bhi- 
gene  Williams,  for  defendants  In  error. 

BROWN,  J.  The  foUowIng  statement  Is 
sufficient  for  the  solution  of  the  questions 
presented  upon  this  application:  Mi  Palmo 
sued  Slayden  &  Co.  upon  a  contract  for  the 
sale  of  certain  lands,  and,  upon  a  trial  before 
a  Jury,  obtained  a  verdict  for  the  sum'  of 
$9,508.36,  and  the  Judge  of  the  trial  court 
entered  upon  his  docket  the  following:  "11 — 
13—03.  Verdict  for  plalnOff  for  $9,508.85." 
The  Judge  did  not  make  any  memorandum, 
upon  his  docket  or  otherwise,  of  the  Judg- 
ment pronounced  by  him  upon  the  verdict 
The  attorneys  for  the  plaintiff  in  the  case 
made  a  draft  of  a  judgment  and  delivered 
it  to  the  clerk  of  the  court  at  the  time  that 
the  verdict  was  delivered,  or  soon  thereafter, 
which,  however,  was  never  entered  upon  the 
minutes  of  the  court  No  motion  for  new 
trial  was  filed  at  that  term;  no  statement 
of  the  facts  was  prepared,  neither  was  there 
any  order  made  by  the  judge  allowing  any 
time  after  adjournment  of  the  court  for  the 
making  and  filing  of  a  statement  of  facts  and 
bills  of  exception.  The  term  of  court  ex- 
pired on  the  19th  day  of  December,  1908.  No 
action  was  taken  In  the  court  with  refer- 
ence to  the  case  until  the  October  term,  1904, 
when,  on  the  24th  day  of  October,  1904,  Ml 
Palmo  filed  a  motion  In  the  district  court  that 
the  court  should  enter  nunc  pro  tunc  the 
Judgment  upon  the  verdict  which  was  pro- 
nounced at  the  time  that  It  was  rendered. 
This  motion  was  resisted  by  the  defendants, 
but  was  granted  by  the  court,  and  the  judg- 
ment was  entered  In  favor  of  MI  Palmo 
against  Slayden  &  Co.  for  the  amoant  of 
the  verdict  with  Interest;  to  which  Slayden 
&  Co.  excepted  and  filed  a  motion  for  a 
new  trial  and  In  arrest  of  Judgment  which 
were  overruled,  whereupon  Slayden  &  Co. 
gave  notice  of  appeal  which  was  perfected  in 
due  time.  Slayden  &  Co.  then  prepared  a 
bill  of  exceptions  to  the  action  of  the  court 
in  entering  the  Judgment  nunc  pro  tunc  In 
which  was  embodied  a  statement  of  the  facts, 
approved  at  the  trial  In  November,  1903, 
which  was  approved  by  the  trial  court  The 
defendants  below  also  filed  bills  of  exception 
which  were  reserved  at  the  trial  in  1903  bat 
which  were  not  approved  until  the  entry  of 
the  judgment  nunc  pro  tunc  In  1904.  Slay- 
den &  0>.  carried  the  case  to  the  Court  of 
Civil  Appeals,  whereupon  Palmo  made  a  mo- 
tion in  that  court  to  make  outihe  statement 
of  facts  and  bills  of  exception  which  had 
been  filed  after  the  entry  of  the  Judgment 
nunc  pro  tunc,  which  motion  was  overruled. 
The  Court  of  Civil  Appeals  considered  the 
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statement  of  facta,  and  rereraed  the  jadgmoit 
of  the  district  court  upon  a  queetlon  which 
It  conid  not  have  cooaldered  without  the 
statement  of  facta  produced  on  the  trial. 

The  plaintiff  In  error  presenta  to  this  court 
the  proposition  that  the  law  does  not  author- 
ize the  making  of  a  statement  of  facta  in 
this  caae  after  the  adjournment  of  the  term 
at  which  the  case  was  tried  and  for  that  rea- 
Bon  the  C!ourt  of  Civil  Appeals  erred  in  not 
striking  out  the  statement  of  facts  and  In 
reversing  the  Judgment  upon  the  question 
on  which  Its  reversal  depends.  The  defend- 
ants In  error  present  to  this  court  the  propo- 
sition that  the  district  court  had  no  power  to 
enter  the  Judgment  nunc  pro  tunc  In  this 
case,  because  there  was  no  memorandum  or 
writing  in  the  records  of  the  district  court 
of  the  previous  term  indicating  that  the 
Judge  of  that  court  had  actually  pronounced 
a  Judgmoit  upon  the  verdict  The  applica- 
tion for  writ  of  error  was  granted  because  of 
the  conflict  l)etween  the  decision  of  the  Court 
of  Civil  Appeals  in  this  case  and  the  opinion 
of  the  Supreme  Court  in  the  case  of  Teas  v. 
McDonald,  13  Tex.  849,  66  Am.  Dea  66.  In 
the  case  cited  the  district  Judge  heard  the 
evidence  at  one  term  of  the  court  and,  by  con- 
sent of  the  attorneys,  took  the  case  under 
advisement  until  a  snbsequent  term,  more 
than  a  year  from  the  time  of  the  bearing, 
and,  at  the  latter  term,  entered  Judgment  up- 
on the  testimony  formerly  Introdnced,  and 
then  made  a  statement  of  the  facts  to  which 
he  certified,  to  the  effect  that  the  statement 
contained  "all  the  evidence  adduced  on  the 
trial  as  well  as  I  recollect  it  after  the  lapse 
of  so  long  a  period  of  time."  In  passing  upon 
the  statement  of  facts,  the  Supreme  Court 
said:  "It  Is  well  settled  that  in  the  absence 
of  a  statement  of  all  the  facts,  this  court  can- 
not revise  the  rulings  of  the  court  below  In 
giving  or  refusing  Instructions.  It  Is  evi- 
dent that  the  statement  In  the  record  cannot 
be  received  as  an  authentic  statement  of  the 
facts,  for  two  reasons.  It  was  not  made  out 
and  certified  to  by  the  Judge  until  a  year 
after  the  trial,  and  the  certificate  does  not 
purport  that  It  certainly  contains  all  the  evi- 
dence adduced  In  the  case,  but  only  that  it 
Is  all  that  the  Judge  can  recollect  'after  the 
lapse  of  so  long  a  period  of  time.'"  It  Is 
apparent  that  the  learned  Judge  who  wrote 
that  opinion  did  not  give  to  the  matter  that 
mature  consideration  that  characterizes  his 
opinions,  and  we  are  constrained  to  believe 
that  the  defect  In  the  certificate  was  the  con- 
trolling fact  In  producing  the  conclusion  of 
the  court  We  do  not  consider  the  cajse  as 
authoritative  upon  the  question  now  presented 
for  our  decision. 

Plaintiff  in  error  contends  that  the  trial 
court  had  no  authority,  after  the  adjournment 
of  the  term  at  which  the  trial  was  had,  to 
make  up  a  statement  of  the  facts  proved  at 
the  hearing.  Article  1379,  Rev.  St  1895,  con- 
tains this  provision :  "After  the  trial  of  any 
cause,  either  party  may  make  out  a  writ- 


ten statement  of  the  facts  given  in  evi- 
dence on  ttie  trial,  and  submit  the  same 
to  the  opposite  party,  or  bis  attorney,  for  in- 
spection," etc  It  is  also  provided  by  an  act 
of  the  Twenty-iSlghth  Legislature,  that  "by 
an  order  entered  during  ttie  term,  the  court 
may  authorize  a  statement  of  the  facts  to  be 
made  up  In  vacation,  within  twenty  days  af- 
ter the  adjournment  of  the  term."  Laws 
1903,  p.  32,  c.  25.  It  is  true  that  without 
such  order  no  statement  of  facts  can  be 
made  after  an  adjournment  of  the  term  of 
the  court  at  wliich  the  trial  is  concluded; 
but  the  phrase,  "after  the  trial,"  denoting 
the  time  when  the  statement  may  be  made, 
is  broad  enough  to  embrace  the  entry  of  the 
Judgment  nunc  pro  tunc  as  a  part  of  the 
trial.  Justifying  the  court  in  making  and 
certifying  to  the  statement  of  facts  after 
Judgment  was  actually  entered.  Hill  v. 
State,  41  Tex.  255;  S.  &  H.  T.  By,  Co.  v. 
Joachlml,  68  Tex.  454;  Jenks  v.  State,  39 
Ind.  1.  Article  1490  of  Paschal's  Digest  con- 
tains this  provision:  "After  the  trial  of  any 
cause,  when  the  party  has  given  notice  of 
appeal,  or  Intends  to  give 'notice  of  appeal, 
it  shall  be  the  duty  of  the  parties  respective- 
ly to  make  out  a  clear  and  explicit  state- 
ment, or  bill  of  the  facts  given  In  evidence 
on  the  trial  of  the  cause,  and  to  submit  the 
same  to  the  opposite  party,  or  his  attorney, 
for  Inspection  during  the  term,"  etc.  In  Hill 
V.  State,  above  dted,  that  provision  of  the 
statute  was  construed  and  was  held  to  au- 
thorize the  trial  court,  upon  entering  a  Judg- 
ment at  a  subsequent  term,  to  make  up  and 
certify  a  statement  of  the  facts  in  the  case. 
Judge  Oould  delivering  the  opinion  of  the 
court  said:  "The  statute  directs  the  state- 
ment of  the  facts  to  l>e  made  out  and  sign- 
ed 'during  the  term  at  which  the  trial  was 
had,'  but  it  also  contemplates  tliat  Judgment 
be  rendered  at  that  term.  The  trial  may 
well  be  held  Incomplete  until  all  the  Issues 
of  law  as  well  as  of  fact  have  been  deter- 
mined and  the  final  Judgment  entered.  Until 
this  Is  done  no  appeal  can  be  prosecuted." 
Article  1365  Bev.  St.  1895,  prescribes  that 
any  party  taking  exceptions  during  the  trial 
shall  reduce  them  to  writing  and  present  the 
bill  of  exceptions  to  the  Judge  for  his  allow- 
ance and  signature  during  the  term  and 
within  10  day  after  the  conclusion  of  the 
trial.  In  Ballway  Company  v.  Joachlml,  be- 
fore cited,  the  exceptions  were  taken  at 
the  time  of  the  trial,  but  the  motion  for  a 
rehearing  was  not  acted  upon  for  more  than 
ten  days  after  the  Judgn^ent  had  been  enter- 
ed, and  the  objection  was  made  that  the  bills 
of  exception  were  not  presented  within  the 
time  prescribed.  This  court  sustained  the 
bills  of  exception  on  the  ground  that  the 
trial  was  not  concluded  until  the  motion  for 
a  new  trial  was  overruled,  and  Judge  Willie 
for  the  court  said:  "The  statutory  limit  is 
10  days  after  the  conclusion  of  the  trial. 
The  appellee's  counsel  construes  this  to  bft 
the  date  of  the  rendition  of  the  verdict  and 
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judgment.  This  may  be  the  ordinary  accep- 
tation of  the  term  'conclusion  of  a  trial,'  but 
we  are  disposed  not  to  confine  It  to  that  time, 
but  to  extend  It  to  the  date  of  the  entry  of 
the  order  overruling  a  motion  for  a  new  trial. 
We  consider  that  so  long  as  the  case  stands 
open  for  the  consideration  of  the  court  at 
the  term  during  which  the  trial  occurs.  It 
cannot  be  considered  as  concluded." 

The  construction  which  the  foregoing  cases 
have  placed  upon  the  terms  of  statutes,  simi- 
lar to  that  under  consideration,  we  think, 
fully  Justifies  the  conclusion  we  have  reached, 
that  the  entry  of  judgment  nunc  pro  tunc 
was  a  part  of  the  trial  of  the  case,  and  that 
after  that  judgment  was  entered,  the  parties 
bad  a  right  to  have  a  statement  of  facts 
made  up  and  filed  upon  which  to  prosecute 
their  appeal.  This  conclusion  is  strengthen- 
ed by  the  consideration  of  the  fact  that  this 
court  has  held  that  an  appeal  may  be  prose- 
cuted from  a  judgment  nunc  pro  tunc,  al- 
though It  may  be  entered  at  a  subsequent 
term.  Henry  v.  Boutler  (Tex.  Civ.  App.) 
63  S.  W.  1056;  Bassett  v.  Mills,  80  Tex.  162, 
34  S.  W.  93.  In  the  first  case  It  was  held 
that  a  party  might  prosecute  an  appeal,  or 
writ  of  error,  from  a  judgment  nunc  pro 
tunc  and  that  the  right  would  date  from  the 
actual  entry  of  the  judgment  and  not  from 
the  date  when  the  judgment  was  pronounced 
at  a  former  term.  It  is  required  that  the 
party  who  appeals  must  give  notice  of  i^- 
peal  within  the  prescribed  time  and  during 
the  term  at  which  the  trial  was  had,  and 
that  the  appeal  must  be  perfected  by  giving 
bond  within  the  time  prescribed;  but,  un- 
der our  decisions,  the  parties  may  give  no- 
tice of  appeal  and  may  execute  bond  to  se- 
cure an  appeal  after  actual  entry  of  the  judg- 
ment at  a  term  subsequent  to  that  at  which 
the  trial  was  had.  The  trial  being  held  to  be 
concluded  when  judgment  is  actually  entered 
and  therefore  that  all  of  the  things  which 
are  required  to  be  done  in  order  to  secure 
an  appeal  at  the  term  at  which  the  judgment 
Is  entered  can  be  done  at  that  time.  It  seems 
that  the  holding  that  a  statement  of  facts 
which  Is  a  necessary  part  of  the  appeal 
might  also  be  made  up  and  signed  after  the 
conclusion  of  the  trial  by  the  entry  of  the 
judgment  nunc  pro  tunc.  We  believe  this 
to  be  a  fair  construction  of  the  statute  upon 
this  subject  and  supported  by  the  author- 
ities we  have  cited  and  by  the  reasoning 
which  those  authorities  suggest 

We  conclude  that  the  Court  of  Civil  Ap- 
peals did  not  err  In  considering  the  statement 
of  facts,  which  leads  us  to  an  affirmance  of 
the  judgment  of  that  court  which  remanded 
the  case  to  the  District  Court  for  further 
trial.  It  is  unnecessary  for  us  to  consider 
the  question  made  by  the  defendant  In  error 
as  to  the  validity  of  the  judgment  nunc  pro 
tunc. 

It  is  ordered  that  the  judgment  of  the 
Court  of  Civil  Appeals  be  affirmed. 


INTBBNATIONAI*  ft  O.  N.  B.  CO.  v.  VON 

HOESEN. 
(Supreme   Court    of   Texas.    April   25,   190&) 

TWAIr— INSTBTJCIIOHB— COBEBCTI05  —  MASTKB 

ANn  Servant. 

An  instruction,  In  an  action  for  Injuries  to 
an  employ^,  which  authorized  a  verdict  for 
plaintiff  unless  it  was  found  that  he  was  guilty 

of  contributory  negligence  and  was  not  injured 
on  account  of  assumed  risk,"  thoush  ambiguous, 
because  allowing  the  jury  to  find  for  plaintiff 
unless  the  proof  showed  that  he  was  not  g-uilty 
of  contributory  negligence,  and  was  not  injured 
on  account  of  assumed  risk,  was  not  ground  for 
reversal,  where  the  court  charged  that  plaiiU^ff 
could  not  recover  if  he  assumed  the  risk. 

Certificate  of  Dissent  from  Cotirt  of  Civil 
Appeals  of  Third  Supreme  Judicial  District. 

Action  by  Benjamin  Von  Hoesen  against 
the  International  &  Oreat  Northern  Ballroad 
Company.  There  was  a  judgment  for  platn- 
tilT,  which  the  Court  of  Civil  Appeals  revers- 
ed by  a  divided  court  (91  S.  W.  604),  and  the 
cause  was  certified  to  the  Supreme  Court. 
Judgment  of  the  Court  of  Cilvll  Appeals  re- 
versed. 

Baker  &  Thomas  and  N.  A.  Stedman,  for 
appellant  Jas.  H.  Bobertson,  Jas.  D.  Wil- 
liamson, Liovejoy  &  Malevinsky,  and  Taylor 
ft  Gallagher,  for  appellee. 

BBOWN,  J.  "The  Court  of  Civil  Appeals 
of  the  Third  Supreme  Judicial  District  of 
Texas,  preliminary  to  certifying  the  dissent 
In  the  disposition  of  the  above-styled  and 
numbered  cause  In  this  court  makes  the. fol- 
lowing explanatory  statement:  The  appellee. 
Von  Hoesen,  was  an  engineer  in  the  employ 
of  the  appellant  the  International  &  Great 
Northern  Railroad  Company.  On  November 
20, 1903,  while  In  the  performance  of  his  duty 
as  an  engineer,  his  head  came  in  contact  with 
a  post  erected  near  the  appeilanf  s  track,  and 
he  was  seriously  injured.  On  May  14,  1904, 
he  filed  this  suit  for  damages  against  the 
railway  company,  and  upon  trial,  recovered 
a  verdict  and  judgment  for  the  sum  of 
$10,0(X).  The  grounds  of  negligence  alleged 
in  his  petition  are  to  the  effect  that  while  he 
was  looking  out  of  the  cab  window  of  the  en- 
gine that  be  w^s  then  operating,  his  head  came 
in  contact  with  a  stretch^  post  negligently 
erected  and  negligently  maintained  by  appel- 
lant in  dangerous  proximity  to  its  track,  of 
which  fact  he  had  no  notice,  and  that  in  con- 
sequence of  such  negligence,  he  sustained 
severe  injuries.  There  is  evidence  In  the 
record  which  tends  to  support  this  averment 
of  n^ligence  and  the  fact  that  he  received 
the  injuries  described  and  alleged  In  his  pe- 
tition. In  Its  answer  the  appellant  charged 
appellee  with  contributory  negligence,  with 
knowledge  of  the  existence  and  the  proximity 
of  the  stretcher  post  to  the  railway  track, 
and  that  the  injuries  sustained  resulted  from 
assumed  risk.  Upon  both  the  questions  of 
contributory  negligence  and  assumed  risk 
there  was  some  evidence  sufflclent  to  require 
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tbe  Issues  to  be  submitted  to  the  Jury.  As  a 
part  of  this  certificate  and  as  an  exhibit  to 
the  same,  we  attach  hereto  a  complete  copy 
of  the  charge  of  the  trial  court,  and  all  of 
the  special  charges  that  were  given.  The  ma- 
jority of  the  court  agreed  to  reverse  and  re- 
mand on  account  of  the  error  of  the  trial 
court  in  giving  the  sixth  paragraph,  as  num- 
bered in  the  general  charge  of  the  court, 
which  is  complained  of  in  appellant's  eighth 
assignment  of  error. 

"The  opinion  of  the  majority  of  the  court 
Is  as  follows:  'The  eighth  assignment  of 
error  complains  of  the  sixth  paragraph  of 
the  general  charge  of  the  court,  which  Is  as 
follows:  "Bearing  In  mind  the  foregoing 
Instruction  and  definition,  if  you  believe  from 
the  evidence  that  the  plaintiff  was  Injured 
substantially  at  the  time  and  place,  and  In 
the  manner  as  alleged  In  bis  petition,  and 
that  defendant  maintained  said  stretcher  post 
In  dangerous  proximity  to  defendant's  track, 
and  was  thereby  guilty  of  negUgencei  and 
that  plaintiff  was  injured  as  a  direct  and 
proximate  result  of  such  negligence,  if  any, 
and  _you  fail  to  find  from  tbe  evidence  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  was  not  Injured  on  account  of 
assumed  risk,  then  you  will  find  for  the 
plaintiff."  It  Is  complained  that  this  Instruc- 
tion authorized  the  Jury  to  find  for  the  plain- 
tiff, unless  It  Is  shown '  that  he  was  guilty 
of  contributory  negligence  and  was  injured  on 
account  of  the  assumed  risk.  We  are  of  tbe 
opinion  that  the  charge  Is  subject  to  this  con- 
struction. It  Is  true  that  the  court  did,  at 
the  request  of  appellant,  by  separate  charges, 
instruct  the  Jury  as  to  the  Issue  of  contribu- 
tory negligence  and  assumed  risk ;  and  they 
were  Informed  that  If  either  of  these  defenses 
was  established,  the  plaintiff  could  not  re- 
cover. Under  the  evidence,  both  Issues  are 
In  the  case,  and  we  cannot  say  that  If  the 
Jury  had  found  In  favor  of  defendant  as  to 
either  of  these  defenses  that  such  finding 
would  be  disturbed.  Of  course,  It  Is  needless 
to  state  that  If  the  plaintiff  was  guilty  of 
contributory  negligence,  or  that  the  injuries 
sustained  were  on  account  of  a  risk  assumed, 
he  could  not  recover.  Of  course,  we  know 
that  tbe  court  did  not  intend  to  Instruct  the 
Jury  that  in  order  to  defeat  a  recovery  by  the 
plaintiff,  both  defenses  should  be  established ; 
bat  as  the  Jury  Is  required  to  take  the  law 
from  the  court,  and  Is  not  supposed  to  look 
to  any  other  source  for  Information  upon  that 
subject,  they  must  be  governed  by  the  charge. 
Now  to  the  mind  of  an  ordinary  Juror  this 
Instruction  Is  calculated  to  convey  the  idea 
that  the  plaintiff  Is  entitled  to  recover,  unless 
he  Is  defeated  by  his  contributory  negligence, 
and  the  Injuries  sustained  were  on  account 
of  one  of  the  risks  assumed.  This  Is  not  an 
Instance  of  a  mere  ambiguity  In  a  charge  that 
Is  corrected  by  other  portions,  or  where  one 
erroneous  Instruction  is  withdrawn  or  clear- 
ly or  unequivocally  corrected  by  a  proper  In- 
struction ;  hot  as  we  construe  this  charge.  It 


breeds  a  conflict  with  other  instructions 
which  separately  presented  to  the  Jury  the 
Issue  of  assiuned  risk  and  contributory  negli- 
gence. Both  charges  are  entitled  to  equal 
dignity ;  and  we  cannot  say  that  the  Jury  waa 
not  influenced  by  the  Instruction  complalno.1 
of.  In  turning  to  the  other  parts  of  the 
charge  they  discovered  that  they  are  Informed 
that  If  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  the  injuries  were  on  ac- 
count of  the  risk  assumed,  then  to  find  for 
the  defendant  When  they  come  to  this 
charge  which  Is  complained  of,  they  are,  in 
effect,  told  that  the  plaintiff  Is  entitled  to  re- 
cover, unless  he  Is  guilty  of  contributory 
negligence  and  his  Injuries  were  received  on 
account  of  the  assumed  risk.  We  cannot  say 
which  of  these  two  conflicting  instructions 
controlled  the  Jury  In  reaching  a  verdict' 

"The  dissenting  opinion  of  Associate  Jus- 
tice Key  is  as  follows:  'The  paragraph  of 
the  charge  which  Is  held  by  tbe  majority 
opinion  to  contain  reversible  error.  Is,  to 
my  mind,  ambiguous;  and  tbe  ambiguity  Is 
Intensified  by  the  use  of  the  word  "Not"  In 
tbe  clause  which  refers  to  assumed  risk.  If 
the  langnage,  "and  you  fall  to  flnd,"  which 
precedes  the  reference  to  contributory  neg- 
ligence, was  intended  to  apply  to  the  Issue  of 
assumed  risk,  then  that  paragraph  of  the 
charge,  In  so  far  as  it  relates  to  that  subject 
may  be  construed  as  though  it  read,  "If  you 
fall  to  flhd  that  the  plaintiff  was  not  In- 
jured on  account  of  assumed  risk."  Requir- 
ing the  Jury  to  fall  to  find  that  the  plaintiff 
was  not  injured  on  account  of  assumed  risk, 
would  be  equivalent  to  requiring  a  finding 
that  he  was  Injured  on  account  of  such  risk; 
and,  so  construed,  the  charge  would  be  er- 
roneous as  against  both  parties,  but  not  on  ac- 
count of  the  objection  urged  in  appellant's 
brief  and  sustained  by  the  majority  opinion. 
But  that  is  not  the  obvious  or  necessary 
meaning  of  that  part  of  the  charge.  If  the  words 
"flnd  he"be  supplied  between  the  words  "and" 
and  "was,"  In  the  clause  referring  to  assum- 
ed risk,  then  the  charge  states  the  law  cor- 
rectly; and  It  is  not  Improbable  that  those 
words  were  Inadvertently  omitted.  To  my 
mind,  such  omission  Is  almost  obvious,  unless 
the  word  "not"  was  unintentionally  placed  in 
that  clause.  However,  It  Is  conceded  that 
this  paragraph  of  the  charge  Is  so  framed  as 
that  a  Jury  of  laymen,  considering  It  by  it- 
self, would  probably  be  In  doubt  as  to  Its 
meaning.  But  when  the  well-known  rule 
which  requires  all  the  terms  of  a  written  In- 
strument to  be  considered  In  determining  its 
meaning  Is  applied  In  this  case,  the  doubt  re- 
ferred to  Is  dispelled,  because  In  another 
paragraph  of  the  main  charge,  and  In  special 
charges  given  at  appellant's  request,  It  was 
made  plain  that  appellee  was  not  entitled  to 
recover  If  he  was  guilty  of  contributory  neg- 
ligence, or  was  injured  on  account  of  an  as- 
sumed risk;  and  tbe  jury  were  distinctly  told 
to  flnd  a  verdict  for  appellant  if  either  of 
such  facts  was  shown  to  exist    Furthermore^ 
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while  It  18  now  well  settled  in  this  state  that 
a  distinct  or  poaitiTe  erroneous  statement  of 
the  law  in  one  paragraph  of  a  charge  is  not 
cured  by  a  8ul>8equent  paragraph  or  a  spe- 
cial inatrtiction  stating  the  law  differently, 
unless  there  is  a  specific  correction  of  the 
erroneous  paragraph,  there  is  a  line  of  cases 
which  holds  that  when  an  error  in  a  partlcn- 
lar  paragraph  is  not  a  positlre  misstatement  of 
the  law,  but  merely  an  Inferential  error,  such 
error  Is  cured  by  a  correct  statement  of  the 
law  In  another  part  of  the  charge,  and  It 
would  seem  that  this  case  Is  within  the  class 
referred  to.  Goldberg  y.  McCracli:en  (Tex. 
Sup.)  8  8.  W.  676;  Railway  t.  Corley  (Tex. 
Civ.  App.)  26  8.  W.  903;  Railway  t.  Creasy 
(Tex.  Civ.  App.)  27  S.  W.  946;  Bell  v.  Mai^ 
tin  (Tex.  Civ.  App.)  28  S.  W.  108;  Hargis  v. 
Railway,  75  Tex.  20,  12  S.  W.  953;  Railway 
V.  Chapman,  67  Tex.  81.  For  the  reasons 
above  stated,  tlie  writer  Is  unable  to  concur 
with  his  associates  In  the  holding  that  ap- 
.pellant  has  pointed  out  reversible  error  in 
the  charge  of  the  court;  and  therefore  re- 
spectfully dissents  from  the  action  of  the 
court  in  reversing  the  case.' 

"The  judgment  of  this  court  was  rendered 
during  the  present  term  of  this  court  Mo- 
tion for  rehearing  was  by  appellee  filed  and 
has  been  overruled.  Thereupon  the  appellee 
made  a  motion  to  certify  the  dissent  to  your 
honorable  court  The  question  certified  is: 
'Did  the  majority  of  this  court  correctly  hold 
that  it  was  reversible  error  to  give  the  charge 
first  set  out  In  the  opinion  of  the  majority?'  " 

We  answer  that  the  majority  of  tlie  Court 
of  Civil  Appeals  erred  in  reversing  the  Judg- 
ment of  the  district  court  for  the  reason 
stated  in  their  opinion.  Granting,  for  the 
sake  of  argument  that  the  charge,  for  which 
the  majority  reversed  the  Judgment  might 
have  misled  the  Jury,  if  it  stood  alone,  it  was 
but  an  ambiguity  which  was  explained  by 
other  portions  of  that  charge  and  by  charges 
given  at  the  request  of  the  parties.  In  the 
fifth  paragraph  of  the  court's  general  charge 
the  Jury  were  Instructed  on  the  law  of  assum- 
ed rlslc,  and  the  court  said:  "If  yon  believe 
from  the  evidence  that  the  plaintilF  was  in- 
jured on  account  of  a  risk  ordinarily  Incident 
to  his  employment  or  on  account  of  a  risk 
that  was  open  and  patent  to  common  obser- 
vation, or  on  account  of  a  risk  of  which  he 
had  actual  knowledge,  or  In  the  exercise  of 
ordinary  care  must  in  the  discharge  of  his 
said  duties  necessarily  have  known,  then  he 
cannot  recover  of  the  defendant"  Again,  in 
special  charges  Nos.  1  and  2,  given  by  the 
court  at  the  request  of  the  defendant  the 
Jury  were  again  instructed  as  to  the  law  of 
assumed  risk  with  the  following  conclusion 
in  each  of  said  special  charges:  "Then  in 
that  event  if  you  so  find,  you  are  charged 
that  the  plalntift  assumed  the  risks  of  danger 
of  coming  in  contact  with  the  said  post  and 
you  will  find  for  the  defendant" 

The  plaintiff  requested  of  the  court  special 
charge  Mo.  5,  which  was  given  and  which 


reads  as  follows:  'Ton  are  instructed  that  if 
yon  believe  from  the  evidence  that  the  plain- 
tiff BenJ.  Von  Hoeeen  was  struck  by  the 
stretcher  post  while  looking  at  the  rear  end 
of  the  train,  and  if  you  further  believe  from 
the  evidence  that  the  defendant  was  guilty 
of  negligence  in  maintaining  the  stretcher  post 
in  dangerous  proximity,  and  you  further  be- 
lieve from  the  evidence  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  and  was 
not  injured  on  account  of  an  assumed  risk, 
as  those  terms  are  defined  and  explained  to 
yon  in  the  general  charge  of  the  court  and  if 
you  further  believe  that  the  plaintiff  in  look- 
ing at  the  rear  end  of  the  train  was  In  the 
discharge  of  bis  duty  to  the  defendant  then 
your  verdict  should  be  in  favor  of  the  plain- 
tiff." If  the  jury  had  in  mind  the  explicit 
direction,  that  if  the  injury  was  occasioned 
by  a  risk  assumed  by  the  defendant  he 
could  not  recover,  they  could  not  have  under- 
stood the  language,  "and  was  not  injured  on 
account  of  assumed  risk  you  will  find  for  the 
plaintiff,"  as  directing  them  to  find  for  the 
plaintiff  if  he  was  injured  by  reason  of  some 
risk  that  he  bad  assumed. 

We  deem  it  unnecessary  to  discuss  the  sub- 
ject further,  as  the  K^inions  of  the  majority 
and  of  the  minority  will  be  published  here- 
with and  are  suflident  in  themselves  to  ex- 
plain this  subject 


PRBWITT    ▼.    STATE. 

(Court  of  Oiminal  Appeals  of  Texas.    Feb.  T, 
1908.) 

1.  Wbapons  —  Cabbtiko  Pistol  —  Bvioehcx 
— Sufficiency. 

In  a  prosecution  for  carrying  a  pistol  about 
the  ^rson,  evidence  held  sumcient  to  support  a 
conviction. 

2.  Same. 

One  who  has  a  pistol  on  hia  person  while 
sitting  in  a  bug^y  is  gailty  of  an  mfraction  of 
the  statute  forbidding  the  carrying  of  a  pistol 
on  or  al>ont  the  person. 

[EA.  Note. — For  cases  in  point  see  vol.  48, 
(3ent  Dig.  Weapons,  i  0.] 

Appeal  from  Somervell  CV>unt7  Conrt;  R. 
li.  Bryan,  Judge. 

W.  B.  Prewitt  was  convicted  of  carrying 
a  pistol  on  his  person,  and  appeals.    Affirmed. 

Featherston  &  Myers  and  Leo.  Hays,  for 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  carrying  on  and  abont  bis  person  a 
pistol. 

The  state's  case  was  made  by  the  witness 
Eddy,  who  states,  that  "I  beard  a  pisttd 
shot  in  the  distance.  I  saw  defendant  put 
the  pistol  on  his  right  side.  It  seemed  to 
me  as  if  defendant  put  the  pistol  in  his 
right  hand  coat  pocket;  Don't  Imow  who 
fired  the  pistol  he  heard.  Nor  did  he  know 
the  direction  from  which  defendant  came  to 
the  Buck  Creek  scboolhouae,  where  he  saw 
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defendant  bare  fbe  pistol.  He  saw  deputy 
■berlff  Welsh  and  justice  of  the  peace  Wil- 
liams approach  the  boggy  where  defendant 
was  sitting,  and  searched  def^idant,  and 
they  failed  to  find  a  pistol."  Welsh  testi- 
fied that  he  and  justice  of  the  peace  Williams 
searched  defendant  and  failed  to  find  any 
pistol;  that  he  did  not  know  whether  or  not 
defendant  had  a  pistol.  If  he  had  one,  he 
failed  to  find  It  The  evidence  shows  that 
defendant  was  sitting  In  a  buggy,  when  wit- 
ness Elddy  saw  the  pistol  in  appellant's  hand, 
and  he  was  still  sitting  in  the  same  buggy 
at  the  time  he  was  searched  by  the  offlcers. 
Appellant  relies  upon  the  case  of  Oatb^ 
V.  State,  23  Tex.  App.  492,  5  S.  W.  187.  To 
the  same  effect  is  Sanderson  v.  State,  23 
Tex.  App.  620,  5  S.  W.  138.  The  state 
relies  upon  Woodward's  Case,  6  Tez.  App.  286; 
and  Garrett  v.  State  (Tex.  Cr.  App.)  26  S.  W. 
285.  We  are  of  opinion  that  this  case  is  not 
brought  within  the  rule  laid  down  in  the 
Cathey  Case,  and  hardly  within  the  rule  laid 
down  In  Garrett's  Case,  supra.  In  the  Cath- 
ey Case,  the  facts  show  that  appellant  bad  a 
pistol  in  the  back  end  of  bis  wagon,  near 
his  saddle-bags,  and  while  searching  for  a 
bottle  of  whisky,  he  took  the  pistol  up,  held 
it  in  his  hand  a  moment  or  two,  and  laid 
It  back  by  the  saddlebags.  The  court  held 
this  was  not  sufficient  eyidence  to  show  that 
he  carried  it  on  and  about  his  person.  In 
Garrett's  Case,  the  party  had  the  pistol  In 
the  buggy.  This  was  held  sufficient  evidence 
to  support  the  allegation  that  he  carried  it 
on  and  about  his  person.  In  this  case  the 
state's  evidence  shows  that  appellant  had 
the  pistol  In  his  hand,  and  witness  thought 
he  put  It  In  his  right-hand  coat  pocket  If 
this  wag  true,  and  the  jury  believed  it  to 
be  true,  appellant  was  guilty.  The  fact 
that  the  offlcers  failed  to  find  the  pistol,  does 
not  necessarily  militate  against  or  overcome 
the  state's  evidence.  The  officer  simply 
states  that  he  examined  appellant,  and  fail- 
ed to  find  the  pistol.  The  details  of  the  ex- 
amination are  not  stated.  These  are  left 
Indefinite.  In  other  words,  the  statement 
that  he  examined  him  and  failed  to  find  the 
pistol,  is  the  statement  of  the  officer.  Ap- 
pellant may  have  had  the  pistol  as  detailed 
by  Eddy,  and  could  have  disposed  of  it 
before  the  offlcers  examined  him.  The  buggy 
was  not  examined  to  ascertain  whether  the 
pistol  was  in  it,  disconnected  from  the  per- 
son 4>f  appellant  We  believe,  under  Wood- 
ward's Case  this  is  sufflclent  evidence  to 
uake  out  a  case  on  the  facts  as  brought 
up  In  this  record. 

A  special  charge  was  asked  upon  the  theory 
that  if  defendant  had  the  pistol  while  he 
was  In  the  buggy  at  the  time  testified  by 
Eddy,  he  should  be  acquitted.  This  is  not  a 
correct  application  of  the  law  to  the  facts. 
If  he  had  the  pistol  on  his  person  In  the 
buggy,  he  would  be  guilty.  This  charge  does 
not  seek  to  bring  this  case  within  the  rule 
laid  down  in  the  Cathey  Casa 
82  S.W.— 61 


One  of  the  other  requested  charges  was  to 
the  effect,  that  if  the  jury  should  fall  to  find 
appellant  had  the  pistol,  on  and  about  his 
person,  they  should  acquit;  and  the  third 
charge  was  to  the  effect  that  they  should 
acquit  because  the  evidence  fails  to  show 
he  had  on  a  plstoL  We  believe  these  cbaqces 
were  projjerly  refused. 

The  judgment  is  affirmed. 


RBNOW  V.  STATH. 

(Court  of  Criminal  Appeals   of  Texas.    Feb. 
7,   vm.) 

1.  HoiaoiDK— iRSTBXTonoNS — Pbovokiho  Dxr- 

nOITI.TT — BviDKNOJt. 

The  oonrt  on  a  trial  for  homicide  is  only 
authorized  to  charge  on  provoking  the  difficulty, 
where  the  evidence  shows  that  accused  before 
or  at  the  time  of  the  difficulty^  did  some  act  or 
used  some  language  with  the  intent  and  calcu- 
lated to  provoke  a  difficulty,  and  that  he  was 
assaulted  by  decedent,  and  that  he  then  killed 
decedent 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Gent.  Dig.  Homicide,  (f  606-609,  628.] 

2.  Bavs. 

On  a  trial  for  homicide,  the  evidence  showed 
that  an  altercation  ensued  over  the  possession 
of  a  horse  by  defendant  and  his  brother  on  one 
side,  and  decedent  and  his  brother  on  the  other 
side;  that  defendant  and  his  brother  started 
toward  their  home  followed  by  decedent  and 
his  brother ;  that  decedent  and  his  brother  took 
hold  of  defendant  and  searched  him  for  a 
pistol ;  that  defendant  on  being  let  loose  backed 
off  and  opeoed  his  knife;  that  decedent's 
brother  picked  up  a  stick  and  struck  defendant, 
who  fired  and  killed  decedent.  Eeld  not  to  au- 
thorize a  charge  on  provoking  the  difficulty. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Homicide,  t  62&J 
8.  Sake— Abandonment  of  DiFricui/iT. 

The  court  was  not   authorized   to  charge 
with  regard  to  an  abandonment  of  the  difficulty 
on  the  part  of  defendant 
4.  Saue. 

An  instruction  on  a  trial  for  homicide  on 
the  subject  of  an  abandonment  of  the  dlfficalty, 
which  required  that  accused  must  have  abandon- 
ed the  difficulty  in  good  faith  before  he  was 
entitled  to  the  right  of  self-defense,  was  er- 
roneous ;  it  bein^  immaterial  whether  accused 
abandoned  the  difficulty  in  good  faith  or  not 
lEid.  Note. — For  cases  in  point  see  vol.  26, 
Cent.  Dig.  Homicide,  i  151.] 

6.  Sake — Adequate  Cause — Bvidencb. 

Where,  on  a  trial  for  homicide,  the  evi- 
dence showed  that  prior  to  the  homicide  ac- 
cused was  assaulted  and  searched  for  a  pistol 
by  decedent  and  his  brother,  and  was  sub- 
sequently assaulted  and  struck  by  decedent  with 
a  rock,  or  by  his  brother  with  a  stick,  it  was 
the  duty  of  the  court  to  call  the  attention  of 
the  jury  to  adequate  cause  under  the  statute 
making  an  assault  causing  pain  or  bloodshed 
adequate  cause. 

Appeal  from  District  Court  Denton  Coun- 
ty; D.  E.  Barrett  Judga 

liige  Renew  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

J.  W.  Sullivan  and  Emory  O.  Smith,  for 
appellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 
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HENDERSON,  3.  This  conviction  Is  for 
moider  in  the  second  degree,  with  13  years 
In  tile  penitentiary  fixed  as  tbe  pnnlBhment; 
lience  this  api>eal. 

The  charge  on  provoking  the  difflcalty  is 
extooslTely  criticized.  There  is  no  direct 
challenge  of  it  on  the  ground  that  the  testl. 
mony  was  not  sufficient  to  raise  the  question 
of  provoking  the  difficulty.  However,  we  be- 
lieve that  the  exceptions  numerously  raised 
to  said  charge  Involve  this  question  incident- 
ally or  indirectly,  and,  especially  as  the  case 
is  to  l>e  reversed,  we  will  discuss  the  legality 
of  said  charge  in  the  face  of  the  testimony 
as  disclosed  by  this  record.  We  would  re- 
mark here  that  the  question  as  to  when  a 
court  is  authorized  to  charge  on  provoking 
tbe  difficulty  has  been  so  often  and  so  thor- 
oughly discussed  that  we  only  deem  It  neces- 
sary to  refer  to  some  of  the  decisions  as  to  the 
propriety  or  authority  of  the  court  to  give  a 
charge  on  that  subject  A  court  is  only  au- 
thorized to  charge  on  provoking  the  difficulty, 
when  it  Is  able  to  lay  Its  hand  upon  some  fact 
or  facts  testified  to  by  a  witness  or  witnesses 
which  shows,  or  tends  to  show,  thtct  defend- 
ant, before  or  at  the  time  of  the  difficulty,  did 
some  act  or  used  some  language,  or  both,  calcu- 
lated to  provoke  a  difficulty,  under  the  cir- 
cumstances and  with  the  Intent  to  provoke 
such  difficulty ;  and  that  on  the  use  of  such 
language  or  conduct,  or  both,  he  was  attack- 
ed or  assaulted  by  the  prosecutor,  and  then, 
having  thus  produced  the  occasion,  he,  in 
turn,  assaulted  and  killed  deceased.  In  such 
case  bis  right  of  self-defense  Is  cut  off.  Cart- 
wright  V.  State,  14  Tex.  App.  502 ;  Abram  v. 
State,  36  Tex.  Or.  H.  46,  85  S.  W.  889 ;  Beard- 
en  V.  State  (Tex.  Or.  App.)  79  S.  W.  37;  Dent 
V.  State  (Tex.  Or.  App.)  79  S.  W.  525.  And 
see  McCandless  v.  State,  42  Tex.  Or.  R.  68, 
67  S.  W.  672,  where  this  question  Is  thorough- 
ly discussed  in  the  light  of  tbe  authorities 
and  the  character  of  charge  which  should  be 
given,  is  outlined. 

Is  there  in  the  record  as  here  presented 
sufficient  testimony  to  have  authorized  the 
court  to  give  a  charge  on  provoking  tbe  diffi- 
culty? It  is  not  necessary  here  to  discuss 
tbe  testimony  of  tbe  defense  on  this  subject, 
except  to  remark  that  said  testimony  nega- 
tives tbe  idea  that  appellant  or  his  brother, 
Mose,  provoked  tbe  difficulty.  If  there  is  any 
such  testimony,  it  must  come  from  the  state's 
witnesses.  These,  in  efTect,  show  that  Mose 
Renow,  appellant's  brother,  who  was  also 
present  and  a  party  to  the  difficulty,  came  to 
the  house  where  deceased  lived  early  in  the 
morning,  about  daylight.  His  mission  was 
to  get  his  horse,  which  Dolphus  Isom  was 
breaking.  The  testimony  of  the  state  is  not 
dear  as  to  whether  appellant  came  there 
with  Mose,  but  would  rather  Indicate  that  he 
came  afterwards.  Tbe  defendant's  testi- 
m<my  makes  it  clear  that  he  did  not  come 
with  Mose,  but  after  lie  did.  Mose  came 
the  evening  before  to  get  his  horse  from 
Dolphus,  who  had  blm  for  two  or  three  weeks 


to  break.  Dolphus  declined  to  give  tSie  horse 
up  at  that  time,  stating  he  had  Just  gotten 
him  so  be  could  ride  him,  and  he  would  not 
surrender  the  animal  unless  he  got  $2JiO. 
Mose  came  early  the  next  morning,  before 
the  Isoms  got  up,  went  into  the  lot  and  got 
the  horse,  put  a  hitch  rein  or  halter  on  tbe 
horse,  and  led  him  out  of  tbe  lot  He  was 
discovered  by  the  Isoms  about  this  time,  and 
they  came  out,  and  in  the  altercation  ov»  tbe 
possession  of  the  animal  the  animal  broke 
loose  and  ran  liack  to  tbe  lot  gate,  and  tbe 
Isoms  opened  the  gate  and  let  him  in.  About 
this  time,  as  we  gather,  appellant  (Lige  Ren- 
ow), came  up,  and  said  to  Mose,  if  he  (Mose) 
would  stick  to  him,  they  would  take  the 
horse.  Mose  made  no  reply.  An  altercation 
ensued  about  the  possession  of  the  animal,  in 
which  the  parties  cursed  each  other.  Lige 
was  told  that  he  must  not  curse  there,  and 
he  remarked  that  he  would  curse  anywhere. 
On  request,  Dolphus  Isom  gave  Mose  his 
halter,  and  the  Renews  appear  to  have  start- 
ed towards  their  home,  around  tbe  horse  and 
cow  lot  Shack  Isom  followed  appellant 
who  was  ahead,  and  Mose  and  Dolphus  came 
on  afterwards,  and  also  Mrs.  Isom  following. 
It  appears  that,  when  they  got  near  to  tlie 
comer  of  the  cow  lot.  Shack  said  he  bdieved 
appellant  bad  a  pistol,  and  pn^KMed  to 
search  him.  Dolphus  came  up,  held  bis 
hands,  and  Shack  searched  appellant  feel- 
ing of  his  pockets,  and  stated  he  did  not  have 
a  gun  on  him.  They  turned  appellant  loose, 
and  he  backed  off,  opening  bis  knife,  and 
said  they  could  not  do  that  again;  and  fur- 
ther said,  "Come  on  down  here  and  we  will 
settle  it"  After  he  opened  the  knife.  Shack 
picked  up  a  stick,  about  three  feet  long  and 
an  inch  or  two  in  diameter  (used  to  keep  tbe 
calves  off  when  milking),  and  followed,  evi- 
dently gaining  on  appellant  who  finally  turn- 
ed around,  facing  Shack,  who,  at  this  junc- 
ture, struck  him  with  the  stick.  According 
to  the  testimony,  appellant  then  fired  at 
Shack,  hitting  him,  and  then  shot  deceased 
(Dolphus),  inflicting  a  mortal  wound  on  him. 
The  state's  testimony  shows  by  Shack  Isom 
that  appellant  picked  up  the  pistol  from  the 
ground.  Appellant's  testimony  shows  that 
be  had  the  pistol  on  all  tbe  time  while  the 
search  was  being  made,  but  it  was  in  the 
waistband  of  his  pants,  and  not  in  bis  pock- 
ets, and  that  he  got  It  out  of  his  pants,  and 
did  not  take  it  up  from  the  ground.  Appel- 
lant's testimony  also  shows  in  this  connec- 
tion that  he  was  on  his  way  home,  going 
away  from  the  parties  at  the  time,  and  they 
were  pursuing  him;  that  they  caught  liim 
first  and  searched  him;  that  he  backed  off 
from  them,  opened  his  knife,  and  told  them 
they  conld  not  do  that  any  more;  that  he 
then  started  on  his  way  home;  that  Shack 
pidced  up  a  sti<^  and  struck  him  with  it, 
and  ttiat  Dolphus  threw  rocks  at  him;  that 
be  drew  his  pistol,  wheeled,  and  shot  Shack 
first  and  Dolphus  at  that  time  struck  him 
with  a  rock,  and  he  turned  and  shot  him. 
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It  may  be  also  stated  in  this  connectloii 
that  appellant  accounts  for  bis  presence 
tbere  as  follows:  That  he  did  not  know  any- 
thing about  his  brother  Mose's  difficulty  In 
regard  to  procuring  possession  of  his  horse 
on  the  evening  before;  that  he  was  fixing  to 
get  the  mules  up  early  the  next  morning  to 
thresh  wheat,  and  went  down  In  the  pasture 
(which  seemed  to  be  a  Joint  pasture,  used  by 
both  the  Renows  and  Isoms,  and  which  sur- 
rounded their  lot);  that  In  looking  for  the 
mules  he  came  up  to  the  lot  about  the  time 
of  the  difficulty  in  regard  to  the  possession 
of  the  horse.  This  is  substantially  all  the 
testimony,  as  we  gather  from  the  record, 
that  bears  at  all  upon  the  question  of  proYOk- 
Ing  the  difficulty.  Evidently  Mose  Renow's 
object  in  going  there  early  in  the  morning 
was  to  get  his  horse  before  the  Isoms  got  up. 
They  discovered  him,  came  out,  interfered, 
and  succeeded  In  taking  the  mare  from  him, 
and  tamed  the  animal  back  into  the  lot. 
About  this  time  Llge  Benow  came  up,  and 
be  participated  In  the  altercation  that  was 
in  progress  between  Mose  and  the  Isoms. 
Of  course,  it  Is  suggested  that  Llge  must 
have  come  up  in  connection  with  an  under- 
standing with  Mose  to  assist  in  getting  the 
mare.  However,  he  denies  this,  as  does 
Mose. 

The  question  is,  was  anything  said  or 
done  with  the  intention  on  their  part  and 
calculated  to  provoke  a  difficulty?  The  rec- 
ord shows  that  the  Renows,  as  well  as  the 
Isoms,  cursed  and  swore,  and  that  Llge  remark- 
ed, if  Mose  would  stick  to  him,  they  would  take 
the  mare.  Still  they  did  not  take  the  mare, 
Bor  make  any  effort  to  do  so.  There  was  no 
difficulty  at  the  gate.  They  retired  towards 
their  home.  The  Isoms  followed.  They  say 
that  after  they  took  hold  of  appellant  and 
searched  him  for  a  pistol  he  drew  his  knife, 
and  told  them,  if  they  would  come  on  down 
there,  they  would  settle  It  We  fall  to  see 
In  this  connection  any  right  on  the  part  of 
the  Isoms  to  assault  appellant  and  search  him 
for  a  pistol.  There  does  not  appear  to  be 
anything  said  or  done  by  him  at  that  time 
to  have  superinduced  this  action  on  their 
part  Still  he  submitted  to  It  When  turned 
loose,  appellant  retreated,  drew  his  knife, 
and  remarked,  if  they  would  come  down  there, 
they  would  settle  it,  according  to  the  testi- 
mony of  the  Isoms.  We  could  hardly  regard 
this  as  manifesting  an  intention  of  provok- 
ing a  difficulty,  while  It  might  be  considered 
an  invitation  to  a  mutual  combat  The  part- 
ies still  followed  him.  and  according  to  all 
the  testimony,  when  he  was  going  away,  they 
overtook  him,  and  Shack  assaulted  him  with 
a  ttlck.  Appellant  then  drew  his  pistol,  or, 
according  to  the  testimony  of  the  Isoms,  pick- 
ed it  up  from  the  ground,  and  began  firing. 
We  fail  to  see  from  this  testimony  any  such 
language  or  conduct  on  the  part  of  appellant 
or  of  his  brother,  Mose,  which,  in  our  view, 
was  intended  by  them  or  calculated  to  provoke 
the  Isoms  to  attack  him.    The  moat  that  can 


be  said  is  that  it  was  a  casual  difficult, 
arising  over  the  possession  of  a  mare,  and 
we  do  not  believe  the  court  was  authorized 
to  give  a  charge  on  provoking  the  difficulty. 

It  Is  also  objected  that  the  court  improper- 
ly Instructed  the  Jury  with  regard  to  an 
abandonment  of  the  difficulty  on  the  part  of 
appellant  after  he  had  provoked  the  same. 
In  the  absence  of  provocation,  there  could 
be  no  abandonment  of  a  difficulty  provoked 
by  appellant  But  was  there  any  difficulty 
in  which  appellant  and  his  brother,  Mose, 
originally  engaged  and  subsequently  aban- 
doned? We  bold  tbere  was  not  The  first 
difficulty  wbidt  occurred  between  the  parties 
was  the  assault  made  by  the  Isoms  on  appel- 
lant and  his  being  searched  by  them  for  a 
pistol.  We  do  not  find  anything  In  the  testi- 
mony to  have  authorized  this  conduct  on  the 
part  of  the  Isoms.  Appellant  is  not  shown 
to  have  engaged  In  a  difficulty  with  them  at 
this  tlme^  but  as  soon  as  he  was  released, 
backed  off,  from  them,  opened  his  knife,  re- 
treated a  little  distance,  they  pursuing,  and 
In  a  very  short  time  they  again  assaulted 
him,  when  the  shooting  began.  From  this 
record  this  appears  to  have  been  a  continuous 
transaction.  The  second  assault  with  the 
stick  followed  immediately  upon  the  heels  of 
the  search  made  for  the  pIstoL  We  do  not 
believe  there  is  testimony  in  this  record  show- 
ing that  appellant  engaged  in  the  difficul- 
ty, which  he  subsequently  abandoned.  How- 
ever, the  objection  made  and  urged  Is  to  the 
effect,  even  if  it  be  conceded  there  was  an 
abandonment  of  the  difficulty,  that  the  court 
required  that  appellant  should  abandon  the 
same  in  good  faith  before  he  could  be  entitled 
to  the  right  of  self-defense.  The  charge  of 
the  court  Involves  this  question  of  good 
faith,  and  is  directly  in  contravention  of  the 
opinion  of 'tills  court  in  Thornton  t.  State, 
65  S.  W.  1105.  The  court  there  discussed  a 
similar  charge,  and  held  "that  It  Is  immate- 
rial whether  appellant  abandoned  the  difficul- 
ty in  good  faith  or  not  The  question  is,  did 
he  In  fact  abandon  the  difficulty?  If  he  aban- 
doned it,  it  must  have  been  necessarily  in 
good  faltii,  so  far  as  the  appellant  was  con- 
cerned, and  It  would  make  no  difference 
whether  be  intended  subsequently  to  renew 
the  difficulty  or  not" 

We  do  not  understand  that  any  criticism  is 
made  of  the  court's  charge  on  manslaughter. 
The  court  gave  a  general  charge  on  this  sub- 
ject, without  referring  to  the  particular  fact 
which  very  likely  operated  on  the  court's 
mtad  in  giving  the  charge  on  this  subject, 
to  wit,  the  fact  that  prior  to  the  shooting  by 
appellant  he  was  assaulted  and  searched  for 
the  pistol  by  deceased  and  bis  brother,  and 
he  was  subsequently  assaulted  and  stru<^ 
by  deceased,  according  to  appellant's  testi- 
mony, with  a  rock,  and  by  the  state's  testi- 
mony, with  a  stick,  by  Shade  Isom.  The  stat- 
ute makes  an  assault  causing  pain  or  blood- 
shed adequate  cause;  and  we  have  held  that, 
where  the  adequate  cause  is  of  a  statutory 


Digitized  by 


Google 


804 


82  SOUTHWESTERN  REPORTER. 


(ITez. 


character,  tbe  attention  of  the  Jury  ahouUI 
be  directly  called  to  this  In  tbe  charge  of  tbe 
court  If  on  a  subsequent  trial  the  testi- 
mony is  tbe  same,  tbe  Judge  should  call  the 
attention  of  the  Jury  to  the  statutory  ade- 
quate cause. 

For  the  errors  discussed,  tbe  Judgment  is 
reversed,  and  tbe  cause  remanded. 


HAVARD  V.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  7, 

IiAlKIBNT— OATTLC  TBZIT— EVIDKNCB. 

The  mnle  defendant  was  charged  with  steal- 
ing had  been  taken  up  by  defendant's  father 
in  his  lifetime  as  an  estray  in  the  spring  of 
1903,  and  was  worlced  by  the  father  on  the  fiaxm 
occnpied  by  him  during  that  year,  and  was  kept 
there  until  the  father's  death  in  the  fall,  after 
which  it  was  traded  or  sold  either  by  defendant 
or  his  mother,  or  both,  in  payment  of  a  debt. 
The  father  also  claimed  to  have  iMught  the 
mule  after  be  had  taken  it  up.  Held,  that  de- 
fendant, being  no  party  to  the  original  takine 
of  tbe  mnle  by  his  father,  could  not  be  guilty  oi 
larceny  thereof,  though  such  taking  had  been 
illegal. 

[Eld.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Larceny,  H  55-57.] 

Appeal  from  District  Coorti  Angelina 
County;  Jas.  I.  Perkins,  Judge. 

M.  F.  Havard  was  convicted  of  theft  of 
a  mule,  and  he  appeala    Reversed. 

E.  J.  Mantooth,  O'Quinn  &  Robb,  and 
King  &  King,  for  appellant.  Howard  Mar^ 
tin,  Asst  Atty.  Gen.,  for  the  State 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  tbe  theft  of  a  mule.  Without  go- 
ing into  a  detailed  statement  of  tbe  testi- 
mony, it  is  sufficient  to  make  tbe  follow- 
ing statement: 

Tbe  father  of  appellant  died  a  day  or  two 
before  Christmas,  1908.  The  mule  in  ques- 
tion was  known  as  an  estray;  at  least,  it 
is  spoken  of  by  tbe  witnesses  as  an  estray. 
It  was  taken  up  by  the  father  of  appellant 
during  his  lifetime,  perhaps  in  the  spring 
of  1903,  and  was  worked  about  tbe  place  on 
tbe  farm  during  that  year,  and  was  kept  on 
tbe  place  during  tbe  lifetime  of  tbe  father, 
and  after  bis  death  It  was  traded  or  sold  ei- 
ther by  bis  widow,  or  appellant  and  the  widow 
together,  in  payment  of  a  debtto  a  mercantile 
establishment  It  is  further  stated  that  the 
deceased  father  claimed  to  have  bought  the 
mule  after  be  bad  taken  it  up.  It  is  shown 
that  the  mule  was  worked  on  the  premises, 
and  was  unquestionably  in  tbe  possession 
of  appellant's  father  long  prior  to  his  death. 
It  is  also  shown  that  appellant  was  away 
from  home  a  portion  of  the  year  1903. 
There  is  some  testimony  showing  that  the 
brother  of  appellant,  whom  the  witnesses 
call  Bel,  also  set  up  claim  to  the  animal 
After  tbe  death  of  appellant's  father.  Watts, 
present  sheriff  of  Angelina  county,  went  to 
the  residence  of  the  widow,  where  appellant 
was  living,  to  collect  tbe  debt  above  mention- 


ed. Tills  and  another  muie  and  some  cotton 
were  finally  turned  over  to  Watta  and  aoc^;>t- 
ed  by  him  in  payment  of  tbe  debt  to  tlie  com- 
pany he  was  representing.  There  is  some 
discrepancy  in  the  testimony  as  to  whether 
the  widow  turned  over  tbe  property,  or  it 
was  done  by  appellant,  or  that  both  acted 
together. 

Under  this  statement,  appellantfs  father 
bad  possession  of  the  mule  and  the  actual 
care,  control,  and  management  of  it  for 
months  before  bis  deatlL  If  appellant  sold 
the  mule,  it  not  being  shown  that  he  had 
any  connection  wltb  tbe  original  taking, 
though  appellant's  father  took  it  fraudulent- 
ly, appellant  could  not  be  convicted  of  the 
theft  of  tbe  mule.  Tbe  mule  left  on  bis 
father's  place  was  claimed  by  him  under  a 
bill  of  sale,  and,  If  the  bill  of  sale  story  was 
not  believed  by  tbe  Jury,  then  be  had  tbe 
control,  possession  of,  and  exercised  control 
over  it  by  virtue  of  it  having  been  taken 
up  as  an  estray.  Appellant  was  not  con- 
nected with  tbe  taking;  and,  if  it  came  into 
his  possession  at  all,  it  did  so  by  reason  of 
ills  father  having  bad  it  on  the  place,  and 
left  it  with  his  property  at  bis  deatb.  Then, 
taking  the  case  from  either  standpoint:  that 
tbe  father  originally  took  it  up  and  appropri- 
ated it,  without  having  purchased  it,  appel- 
lant was  not  guilty  of  theft  by  selling  it 
after  his  father's  deatb;  or,  If  tbe  father 
had  purchased  it,  after  taking  it  up,  and 
appellant  sold  it,  he  would  not  be  guilty  of 
theft  If  tbe  father  had  stolen  and  con- 
verted It  to  his  own  use,  and  left  it  as  a 
part  of  his  estate,  appellant  did  not  become 
a  thief,  and  could  not  Inherit  any  fraud 
growing  out  of  the  father's  original  taking 
of  the  mule. 

There  are  several  errors  presented  for  re- 
vision which  would  require  a  reversal  of  the 
Judgment.  But,  as  we  view  tbe  facts,  appel- 
lant is  not  guilty  of  theft;  and  therefore 
we  pretermit  a  discussion  of  tbe  other  er- 
rors assigned. 

For  the  reasons  indicated,  tbe  Judgment 
is  reversed,  and  the  cause  remanded. 


McROBBRTS  ▼.  STATE. 
(Court  of  Criminal  Aroeals  of  Texas.    Feb.  7, 

1.  INTOXICATIHO      t/IQTJORB— Il-tEOAI.     8AI.1t- 

EVIDBNOS— Admissibiutt. 

In  a  prosecution  for  violating  the  local  op- 
tion law  by  selling  certain  bitters,  evidence  that 
a  witness  for  the  state,  who  claimed  to  have 
been  intoxicated  from  the  nae  of  the  bitters,  left 
home  on  that  day  in  a  state  of  intoxication  and 
had  possession  of  alcohol,  which  be  drank,  and 
that,  if  he  became  intoxicated,  he  became  so 
from  drinking  the  alcohol,  and  not  the  bitters, 
as  well  as  testimony  that  the  impeaching  wit- 
ness had  consumed  the  bitters  in  considerable 
quantities  without  feeling  any  effect  therefrom, 
was  material  and  admissible. 

2.  Same — Instbuctiokis — Mistake  of  Fact. 

Where,  in  a  prosefmtion  for  violating  the 
local  option  law  by  selling  certain  bitters,  de- 
fendant   introduced    evidence    that    the    bitters 
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were  not  IntozlcatfnK,  that  they  were  sold  to 
him  aa  a  nonintoxicant,  and  that  he  aaw  a  test 
made  at  the  time  he  purchased  them,  which  in- 
dicated that  they  were  not  intoxicating,  an  in- 
stmctlon  on  mistake  of  fftct  should  have  been 
giyen  on  request. 
8.    SavK— BviDENCB— iNTOXICATmO     OEARAC- 

TEB  OF  Liquor  Sold. 

In  a  prosecution  for  riolatlon  of  the  local 
option  law  by  sellinc  certain  bitters,  which  de- 
fendant claimed  were  not  intoxicating,  evidence 
aa  to  other  sales  than  that  charged  in  the  in- 
dictment, and  as  to  the  effect  of  the  bitters  on 
persons  other  than  the  prosecuting  witness,  was 
admissible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicatiog  Uanors,  S  291.] 

4.  Sau. 

Tn  a  prosecution  for  ▼lolation  of  the  local 
option  law  by  selling  certain  bitters,  which  de- 
fendant claimed  were  not  intoxicating,  it  was 
not  competent  for  the  state  to  prove  that  bit- 
ters not  shown  to  be  of  the  yariety  sold  by  de- 
fendant were  intoxicating. 

Appeal  from  Jack  Coimty  Court;  Sil  Stark, 
Judge. 

P.  H.  McBoberts  was  convicted  of  violat- 
ing the  local  option  law,  and  appeals.  Re- 
versed. 

H.  P.  Jones  and  Nicholson  &  Fitsgerald, 
for  appellant.  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
ponisbment  assessed  at  confinement  In  the 
connty  Jail  for  20  days  and  a  fine  of  $25; 
hence  this  appeal. 

Appellant  insists  that  the  court  erred  In 
refnsing  to  grant  him  a  continuance.  The  ap- 
plication is  based  on  the  absence  of  the 
wltneeses Foreman,  Blair,  and  Williams,  resi- 
dents of  Clay  county,  and  Prewitt,  a  resident 
of  Jack  county.  The  application  shows  that 
process  was  duly  served  on  the  Clay  connty 
witnesses,  and  especially  on  the  witness  C.  U. 
Foreman,  but  had  not  been  returned  into 
court  In  regard  to  this  absent  testimony  it 
is  abown  as  follows:  That  the  state  would 
prove  by  the  witness  Brantly  that  the  Teeko 
bitten  bought  by  Kelly  were  drunk  in  part 
by  blm;  that  he  (Brantly)  also  bought  a  bot- 
tle, and  that  said  bitters  were  intoxicating; 
that  it  intoxicated  him ;  that  he  did  not  drink 
any  whisky  in  connection  with  said  bitters, 
and  he  be<»me  intoxicated  solely  from  drink- 
ing said  bitters.  Defendant  shows  that  he 
expected  to  prove  by  Foreman  that  state's 
witness  Brantly  left  his  home  on  the  day  he 
claims  to  have  been  intoxicated  from  Teeko 
bitters  in  a  state  of  intoxication,  and  that 
be  (Brantly)  at  that  time  bad  In  bis  posses- 
sion alcohol,  and  had  been  drinking  it,  and 
that.  If  he  became  Intoxicated  on  said  date, 
he  became  so  by  reason  of  drinking  said  al- 
cohol, and  not  the  medicated  bitters;  further, 
that  appellant  can  prove  by  witness  Foreman 
that  be  had  drank  said  Teeko  bitters  sold  by 
appellant  in  quantities  that  could  be  practi- 
cally drank,  and  said  bitters  did  not  Intoxicate 
blm  in  any  wise  and  were  not  Intoxicating. 


It  occurs  to  US  that,  in  view  of  the  state** 
case,  this  testimony  became  material.  Kelly, 
the  party  whom  it  is  alleged  the  Teeko  bit- 
ters were  sold  to,  testified  directly  that  the 
same  did  not  intoxicate  him;  that  he  drank 
about  the  same  quantity  that  Brantly  drank, 
and  be  felt  no  effect  from  the  bitters,  but 
drank  some  whisky  in  connection  therewith 
which  did  make  him  drunk.  Brantly  testified 
that  he  admitted  to  appellant  that  the  bitten 
did  not  make  him  drunk,  but  that  it  was 
whisl^  he  got  from  the  Morrow  boys  that 
made  him  drunk.  While  admitting  this  on 
the  stand,  he  swore  that  such  was  not  true; 
that  he  merely  told  appellant  this  for  fear 
he  would  not  sell  him  any  more  bitters.  Ap- 
pellant also  proved  by  a  number  of  witness- 
es the  admission  of  Brantly  that  Teeko  bit- 
ten did  not  make  him  drunk.  In  view  of 
this  testimony,  It  occun  to  us  that  any  erl- 
deuce  that  would  show  Brantly  got  whislEy 
or  alcoliol  from  other  sources  and  drank  It, 
and  became  drunk  therefrom,  was  admlsBlbie 
in  evidence  on  l>ehaif  of  appellant 

Appellant  also  Insists  that  the  court  com- 
mitted an  error  in  refusing  to  give  his  special 
requested  instruction  on  mistake  of  fact 
We  believe  that  there  was  sufiSdent  evidence 
In  the  case  to  have  required  a  charge  on 
this  subject  Appellant  proved  by  a  number 
of  witnesses  that  the  bitters  were  not  Intox- 
icating, and  in  addition  proved  that  th^ 
were  sold  to  him  as  a  nonintoxicant,  and  that 
he  saw  a  test  made  at  the  time  he  purchased 
the  same  which  Indicated  that  said  bitten 
were  nonintoxicants.  We  think  some  of  the 
charges  asked  by  appellant  on  this  subject 
were  pr(^>erly  drawn,  and  should  have  betat 
given.  Patrl<*  v.  State  (Tex.  Or.  App.)  78 
a  W.  947;  Mayne  v.  State  (Tex.  Cr.  App.) 

86  S.  W.  829;  Uloth  v.  State  (Tex.  Cr.  App.) 

87  S.  W.  822.  Furthermore,  we  do  not  be- 
lieve the  court  was  auUiorized  to  make  the 
remark  In  connection  with  the  offering  of 
testimony  on  this  subject,  which  the  bill  of 
exceptions  shows  he  did  make. 

We  understand  appellant  objected  to  the 
introduction  of  other  sales  of  Teeko  bitten 
and  its  effect  on  other  witnesses.  We  think 
this  character  of  testimony  was  competent 
to  show  whether  or  not  Teeko  bitten  was 
Intoxicating.  Taylor  v.  State  (Tex.  Cr.  App.) 
4!d  a.  W.  689.  Of  coune,  before  such  testi- 
mony could  be  Introduced,  the  state  should 
be  required  to  show  that  it  was  the  same 
character  of  bitten  involved  in  this  prosecu- 
tion. As  to  the  drinking  of  whisky  and  al- 
cohol in  connection  with  Teeko  bitten,  if  we 
understand  appellant  objected  to  that,  we  are 
at  a  loss  to  see  why,  because,  if  the  proof 
showed  that  the  bitten  drunk  in  reasonable 
quantities  as  the  human  stomach  would  hold, 
would  not  of  Itself  intoxicate,  but  that  the 
Intoxication  arose  fr<»n  the  use  of  alcohol, 
or  whisky,  in  connection  therewith,  in  our 
opinion  it  would  be  a  good  defense;  for  the 
proof  must  show  the  fact  that  the  liquor  or 
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b«rerage  alleged  to  have  been  sold  must  of 
Itself  be  an  intoxicant  It  was  not  compe- 
tent for  the  state  to  prove  by  McOowen  that 
the  bitters  not  shown  to  be  Teeko  bitten 
were  intoxicating. 

A  nmnber  of  other  errors  are  pointed  ont, 
but  we  do  not  deem  It  necessary  to  dlscnss 
them. 

For  the  rarors  discussed,  the  Judj^ment  i* 
reversed,  and  the  cause  remanded. 


OLBNN  y.  STATE. 
(Court  of  Oriminal  AroMls  of  Texas.    Feb.  14, 

1.  RoBBKBT—IirrENT— Belief  as  to  Owneb- 
SHip  or  Pbofkbtt. 

Under  Pen.  Code  1895,  art.  866,  declaring 
that  if  any  person,  by  assault,  or  Tiolence,  or 
putting  in  fear,  shall  fraudulently  take  from 
another  any  property  with  intent  to  appropri- 
ate it  to  his  own  use,  he  shall  be  punished,  the 
forcible  taking  from  another  of  the  property  of 
the  taker  is  not  robbery,  if  the  taker  at  the 
time  believed  the  thing  taken  to  be  his  own. 

[Ed.  Note. — For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Robbery,  J  3.] 

2.  Sake— EviDKROB— ScTFriciKNCT. 

Evidence  held  insufficient  to  support  a 
conviction  of  robbery,  because  not  showing  that 
the  defendant  did  not  believe  the  property  taken 
to  be  bis  own. 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Archie  Glenn  was  convicted  of  robbery, 
and  appeals.    Reversed. 

Howard  Martin,  Asst.  Atty.  Oen.,  tor  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  robbery.  We  do  not  believe  the  evi- 
dence In  this  case  Justifies  the  conviction. 

Briefly  stated,  the  facts  are  that  appellant 
and  the  alleged  Injured  party,  Anderson,  for 
some  length  of  time  had  been  occupying  the 
same  room  and  sleeping  In  the  same  bed. 
The  night  preceding  the  robbery,  which  oc- 
curred early  In  the  morning,  they  slept  t0£:ether, 
as  usual;  nobody  being  In  the  room  except 
themselves.  Appellant,  upon  arising,  found 
that  $1.25  had  been  taken  from  his  ooat,  or 
Jumper,  pocket,  and  immediately  accused  An- 
derson of  having  stolen  It  Anderson  denied 
It  Appellant  insisted  that  he  had  taken  It, 
as  no  oiie  else  had  the  opportunity,  and  that 
be  had  seen  him  take  it  out  of  his  pocket 
or  at  least  had  seen  him  with  his  hand  In  his 
pocket  This  brought  on  a  discussion  between 
them.  Finally,  after  having  charged  him 
with  It  some  tiiree  to  five  times,  and  his  deny- 
ing It  each  time,  appellant  struck  Anderson, 
and  Anderson  says  appellant  tried  to  put  his 
bands  Into  his  pockets.  Anderson  denied 
getting  the  money,  and  Anally  appellant  plac- 
ed up  a  hammer  lying  on  the  floor  and  threat- 
ened to  strike  with  It  unless  his  money  was 
retcvned.  Whereupon  Anderson  gave  him 
live  25-cent  pieces.  This  was  the  amount  and 
kind  of  money  appellant  claimed  Anderson 
took.    Anderson  says  that  appellant  claimed 


bis  mon^  was  one  silver  dollar  and  a  25-cent 
piece.  Appellant  testified  that  the  money 
taken  waa  five  26-cent  pieces.  Anderson  ad- 
mits having  $2  or  $3  In  his  pocket  In  addition 
to  that  he  gave  appellant  Appellant  was 
aware  of  the  fact  that  he  had  this  money  in 
his  pocket.  Appellant  states  that  Anderson 
bad  three  silver  dollars  In  his  pocket  at  the 
time  be  paid  him  the  $1.25.  Pete  Rogers  and 
Sam  Blackshear  were  witnesses  to  most  that 
occurred,  and  testified,  especially  Rogers,  in 
detail  as  to  the  difficulty  and  the  transfer  of 
the  $1.26  from  Anderson  to  appellant  and  the 
accusations  that  appellant  brought  against 
Anderson,  and  the  fact  that  immediately  after 
this  was  accomplished  each  of  them  went  to 
their  respective  day's  work. 

In  order  to  constitute  the  offense  of  rob- 
bery, In  addition  to  the  force  or  violence  that 
may  be  used  to  cause  the  transfer  of  the 
money  to  tbe  assaulting  party,  there  must 
be  the  further  question  of  fraudulent  Intent, 
and  the  appropriation  of  the  money  or  prop- 
erty taken  from  the  assaulted  party.  This 
enters  essentially  and  necessarily  as  an  ele- 
ment into  the  crime  of  robbery.  Article  856, 
Pen.  Code  1805,  provides:  "If  any  person  by 
assault  or  violence  or  by  putting  in  fear  of 
life  or  bodily  injury  shall  fraudulently  take 
from  the  person  or  possession  of  another  any 
property,  with  Intent  to  appropriate  the  same 
to  bis  own  use,  he  shall  be  punished,"  etc. 
It  would  seem  from  the  very  definition  of 
robbery,  imder  our  statute,  that  the  fraudu- 
lent intent  to  appropriate  the  property  Is 
an  essential  element  It  would  further  fol- 
low that.  In  order  to  constitute  robbery,  the 
thing  token  must  belong  to  another  than  the 
teker,  and  It  would  further  follow  that  if 
the  property,  though  taken  from  another 
forcibly,  was  the  property  of  the  teker  it  Is 
not  robbery,  although  the  acts  may  constitnte 
some  other  ofFense,  if  tbe  taker  at  the  time 
believed  the  thing  taken  was  his  own.  This 
we  understand  Is  a  rule  sanctioned  by  the 
courts  of  England  and  America.  It  la.  tbe 
rule  In  Texas.  Hlgglns  v.  State  (Tex.  Cr. 
App.)  19  8.  W.  603;  Barnes  v.  State,  9  Tex. 
App.  128 ;  Smedly  v.  State,  80  Tex.  214.  See, 
also.  Reg.  T.  Bdaen,  1  C.  &  K.  395;  Rex  v. 
Hall,  8  a  &  P.  409 ;  Brown  v.  State.  28  Ark. 
126 ;  People  v.  Vice,  21  Cal.  844;  Long  v.  State, 
12  Ga.  298 ;  State  y.  HoUyway,  41  Iowa.  200. 
20  Am.  Rep.  686;  DrlscoU  v.  People,  47  Mich. 
413,  11  N.  W.  221;  McDanlel  v.  State,  8 
Smedes  &  M.  (Miss.)  401,  47  Am.  Dec.  93; 
State  T.  Carroll,  100  Mo.  368,  60  S.  W.  1087; 
People  T.  Hall,  6  Parker,  Cr.  R.  (N.  Y.)  642; 
State  V.  Carmans,  Tapp.  (Ohio)  97;  People 
V.  Hughes,  11  Utah,  100,  39  Pac.  482;  2 
Russell  on  Crimes  (9  Am.  Ed.)  105 ;  2  Roscoe, 
Crim.  Ev.  (8th  Ed.)  934. 

The  evidence,  tested  by  these  authorities, 
does  not.  In  our  Judgment  sufficiently  make 
out  a  case.  That  appellant  believed  his 
property  had  l>een  taken  cannot  be  gainsaid  If 
the  witnesses  tell  the  truth.  He  was  rather 
violent  in  his  assertions  and  claims  in  re- 
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gard  to  the  matter  Immediately  npon  dis- 
covering the  fact  that  hlB  money  was  gone. 
Thl8  Is  testified  by  the  state's  witnesses  and 
assaulted  party,  Anderson.  It  is  testified  by 
Bogers,  also  a  state's  witness,  as  well  as 
Blackshear;  and  defendant  himself  testified 
to  the  same  facts.  It  Is  true  Anderson  denied 
getting  the  money.  Bnt  all  of  the  facts  and 
the  matter  of  the  transaction  strongly  rebut 
any  fraudulent  Intent,  and  this  Is  apparent, 
not  only  by  the  publicity  and  manner  and  cir- 
cumstances attending  the  transaction,  bnt 
cogently  so  by  reason  of  the  fact  that  Ander- 
son had  other  money  at  the  time  appellant 
made  him  torn  over  the  $1.25.  If  It  had 
been  robbery,  and  the  assault  and  violence 
was  for  the  purpose  of  fraudulently  taking 
the  properly  not  his  own,  he  evidently  would 
have  taken  the  remaining  $3  Anderson  had 
on  his  person  at  the  time.  These  matters 
cogently  urge  the  conclusion  that  appellant 
believed  Anderson  bad  his  money  at  the  time. 
It  may  have  also  mtered  Into  the  case  to 
some  extent  that  Anderson  was  afraid  of  a 
prosecution  by  appellant  for  having  stolen  his 
money.  Testimony  Is  In  the  record  that  he 
asked  appellant  If  he  was  going  to  prose- 
cute him  for  the  theft  Immediately  upon  turn- 
ing over  the  money.  Bnt  appellant  assured 
him  that  be  wonld  not;  that  his  money  was 
all  he  wanted.  However,  the  facts  In  our 
Judgment  are  of  that  character  which  do  not 
lead  to  the  conclusion  that  this  Is  a  case  of 
robbery.  We  are  not  willing  that  this  con- 
viction should  stand  as  a  precedent  The  evi- 
dence Is  not  of  that  cogency  as  would  author- 
ize the  incarceration  of  appellant  in  the  peni- 
teatiary  for  a  term  of  years. 

The  Judgment  is  therefore  reversed,  and  the 
catiBe  remanded. 


WATSON  V.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    Feb.  14, 
1906.) 

CannRAi.  Law— Tebdict — Necessabt  Recit- 
AUi— AssxsBiaRT  or  Purishmknt  —  Aai  or 
Detendart. 

Under  Code  Cr.  Proc  1895.  art  1145.  pro- 
viding that,  when  "it  is  found  by  the  verdict 
of  the  jury*'  convicting  any  person  of  a  felony 
that  defendant  is  not  more  than  16  years  of  age, 
the  judgment  shall  be  that  defendant  be  con- 
fined in  the  reformatory,  instead  of  the  peni- 
tentiary, "provided  the  jury  convicting  shall 
say  in  their  verdict  wheuier  the  convict  shall 
be  sent  to  the  penitentiary  or  ttie  reformatory," 
a  verdict  which  directs  uat  defendant  be  sent 
to  the  reformatory,  bnt  which  fails  to  state 
that  he  Is  not  more  than  16  years  of  age,  is 
fatally  defective. 

Appeal  from  District  Court  Dallas  Conn- 
ty;   SI.  B.  Muse,  Judge. 

Joe  Watson  was  convicted  of  burglary,  and 
appeals.    Beversed. 

Baskett  &  Bvane,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
burglary.    The  judgment  must  be  reversed 


because  the  Jury  failed  to  find  In  their  ver- 
dict the  age  of  defendant 

The  evidence  of  one  witness  is  that  he  was 
15  or  16  years  of  age;  and  appellant  and  his 
mother  testified  that  he  was  15  years  of  age 
on  the  7th  of  March,  1906.  The  question  is 
whether  the  verdict  complies  with  the  re- 
quirement of  the  statute  when  it  falls  to  state 
the  age  of  defendant  when  the  punishment  Is 
confinement  in  the  reformatory.  Article  1145, 
Code  Cr.  Proc.  1895,  provides:  "When  upon 
the  trial  and  conviction  of  any  person  In  this 
state  of  a  felony.  It  is  found  by  the  verdict 
of  the  Jury  the  defendant  Is  not  more  than 
sixteen  years  of  age,  and  the  verdict  of  con- 
viction is  for  confinement  for  five  years  or 
less,  the  Judgment  and  sentence  of  the  court 
shall  be  that  the  defendant  be  confined  in  the 
house  of  correction  and  reformatory  Instead 
of  the  penitentiary  for  the  term  of  his  sen- 
tence, and  that  such  defendant  be  conveyed 
to  the  house  of  correction  and  reformatory  by 
the  proper  authority  and  there  confined  for 
the  period  of  his  sentence,  and  for  such  serv- 
ice such  ofilcer  shall  be  paid  the  same  fees 
that  he  would  be  allowed  for  conveying  sncb 
convicts  to  the  penitentiary:  provided,  that 
the  age  of  the  defendant  shall  not  be  admitted 
by  the  attorney  representing  the  state,  and  It 
shall  be  proved  by  full  and  sufficient  evidence 
that  the  defendant  Is  not  more  than  sixteen 
years  of  age  before  the  Judgment  herein  pro- 
vided for  shall  be  entered:  provided,  the 
Jury  convicting  shall  say  in  their  verdict 
whether  the  convict  shall  be  sent  to  the  peni- 
tentiary or  to  the  reformatory."  This  stat- 
ute has  been  held  in  all  of  the  decisions  by 
this  court  to  be  mandatory,  and  seems  to  re- 
quire two  things  to  l>e  specified  in  the  ver- 
dict where  cases  of  this  kind  arise:  First 
that  the  Jury  must  find  by  the  verdict  that 
defendant  Is  not  more  than  16  years  of  age 
when  the  punishment  assessed  is  for  confine- 
ment for  6  years  or  less;  and,  second,  the 
Jury  must  state  In  their  verdict  whether  the 
convict  must  be  sent  to  the  penitentiary  or 
to  the  reformatory. 

Judgments  have  always  been  reversed  where 
the  verdict  falls  to  fix  the  place  of  punislunent 
— reformatory  or  penitentiary,  as  the  case 
may  be.  That  section  of  the  statute  has  been 
held  to  be  absolutely  mandatory.  For  as 
strong  reason  it  occurs  to  ns  that  the  other 
portion  of  the  statute — ^that  is,  the  verdict 
mnst  ascertain  the  age,  as  a  prerequisite  to 
sending  "the  convict  to  the  reformatory — is 
equally  mandatory.  This  statute  has  been 
amended  from  time  to  time,  and  so  amended 
as  to  prevent  the  attorney  representing  the 
state  from  admitting  the  age  of  the  defend- 
ant; but  It  requires  there  shall  be  full  and 
sufficient  evidence  that  the  convict  is  not  more 
than  16  years  of  age.  Until  the  Jury  has  as- 
certained the  fact  that  the  convict  is  16 
years  of  age  or  less,  and  that  he  shall  be  sent 
to  the  reformatory,  the  verdict  is  not  suffi- 
cient. It  must  be  definitely  ascertained  as 
a  prerequisite  to  the  convict  being  sent  to  the 
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reformatory  that  he  la  not  OTer  16  years  of 
age  at  the  time  of  the  trial.  This^was  not 
done  by  the  verdict  in  this  case,  although  they 
did  find  and  specify  that  he  should  be  sent 
to  the  reformatory.  This  they  were  not  an- 
tborlzed  to  do,  unless  they  first  ascertained 
the  fact  that  he  was  not  over  16  years  of  age. 
The  statute  requires  that  the  jury  must  find 
that  fact,  as  well  as  the  other.  We  believe 
this  contention  of  appellant  is  correct,  under 
the  express  terms  of  the  statute. 

The  charge  of  the  court  Is  criticised  because 
It  falls  to  define  the  term  "force,"  and  that 
in  defining  the  term  "entry,"  and  authorizing 
conviction  for  entering  the  house,  without  de- 
fining the  term  "force,"  It  may  have  author- 
ized a  conviction  for  burglary  by  simply  en- 
tering the  house,  without  the  necessary  force 
to  constitute  it  burglary.  Upon  another 
trial,  we  call  attention  to  this,  and  suggest 
that  the  definition  of  "force"  be  given. 

For  the  errors  Indicated,  the  Judgment  la  re- 
versed, and  the  cause  remanded. 


CAIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa    Feb.  14, 
1906.) 

L   LABCKHT  —  IWrOBMATION— AXLEQATIOWB    AS 

TO  Possession. 

An  information  on  a  prosecution  for  lar- 
ceny properly  charged  the  possession  as  being 
in  the  one  who  had  the  custody  of  the  property, 
although  he  was  not  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Larceny,  {  93.] 

2.  Same— Question  fob  Jttby. 

On  a  prosecution  for  larceny,  evidence  con- 
sidered, and  held,  that  the  Question  whether  de- 
fendant took  the  property  for  temporary  use, 
and  not  to  permanently  appropriate  the  same, 
was  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Larceny,  {  180.] 

Appeal  from  Rockwall  County  Court;  J.  H. 
Cbisholm,  Judge. 

Will  Cain  was  convicted  of  theft,  and  be 
appeals.    Reversed. 

H.  M.  Wade,  for  appellant.  Howard  Mar- 
tin, Asst  Atty  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  an  overcoat,  and  bis  pun- 
ishment fixed  at  60  days'  imprisonment  In  the 
county  jail,  and  a  fine  of  |25;  hence  this 
appeal. 

The  allegation  in  the  complaint  and  in- 
formation is  that  the  property  was  in  the  pos- 
session of  R.  M.  Payne.  The  proof  shows 
that  R.  M.  Payne  was  the  Jailer,  and  the 
coat  In  fact  belonged  to  Prof.  Ater,  who  bad 
been  adjudged  insane,  and  sent  from  the  Jail 
to  the  asylum.  He  and  his  wife  had  told 
Payne  (the  jailer)  to  keep  possession  of  the 
coat  until  they  called  for  It.  The  possession 
properly  alleged.  Appellant  objects  and  says 
there  is  a  variance  between  the  allegations 
and  the  proof,  because   the  proof  showed 


merely  that  the  Jailer's  name  was  Roscoe 
Payne,  and  there  was  no  evidence  showing 
that  he  had  a  middle  initial  of  "M."  On  an- 
other trial,  this  can  be  obviated,  so  It  Is  not 
necessary  to  discuss  it 

Appellant  excepted  to  the  refusal  of  the 
coTirt  to  give  his  special  requested  charges 
Nos.  1  and  31  These  Instructions  present  the 
question,  that  he  took  the  coat  for  temporary 
use,  and  not  to  permanently  appropriate  the 
same.  The  court  failed  to  give  any  charge 
on  this  subject  The  only  question  is:  Was 
the  evidence  sufficient  to  require  these  re- 
quested special  instructions?  We  think  so. 
The  evidence  showed  that  the  coat  was  tak- 
en by  appellant  from  a  valise  in  the  Jail,  and 
worn  to  a  negro  party  in  the  neighborhood; 
that  appellant  left  the  coat  at  another 
negro's,  named  Matthews,  on  his  way  back; 
that  subsequently  he  told  Matthews  it  was 
Payne's  coat  and  he  was  going  to  try  to  buy 
it  from  him.  About  a.  month  or  six  weeks 
after  he  had  taken  the  coat  he  told  Payne  he 
had  taken  It;  and  when  Payne  told  him  to 
bring  It  back  he  told  blm  the  rats  bad  eaten 
it  up.  Payne  told  him  be  would  have  to  ac- 
coimt  for  the  coat  He  then  told  him  he  bad 
It  at  Matthews,  and  would  bring  It  back ;  that 
hemerely took Itto wear  to  the  party.  Hedld 
not  bring  it  back ;  left  Payne,  and  was  work- 
ing some  12  miles  from  his  house.  When  he 
was  arrested  for  the  theft  of  this  coat,  the 
coat  was  restored.  We  think  under  these 
circumstances  the  requested  charges,  one  or 
both,  should  have  been  given  by  the  Judge 
to  the  Jury  in  order  that  they  might  pass  upon 
appellant's  defense  of  taking  the  coat  for  a 
mere  temporary  use,  and  with  no  purpose  of 
permanently  appropriating  It 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


ISHAM  V.  STATE. 
(Court  'of  Criminal  Appeals  of  Texas.    Feb.  14, 

1.  HiQHWATB— Obstbuotioh— Pbobkcutioii  — 
Evidence— Admissibiutt. 

Where,  on  a  prosecution  tar  obetmcting 
and  injuring  a  public  road,  it  appeared  that  a 
witness  knew  nothing  of  the  establishment  of 
the  road  of  his  own  knowledge,  his  testimony 
that  the  road  was  a  public  road  at  the  time 
defendant  was  charged  to  have  obstructed  it 
should  have  been  excluded. 

2.  Same— iNsTBUcnoNS. 

On  a  prosecution  for  obstructing  a  public 
road,  the  court  Instructed  that  a  public  road 
is  established  by  the  commlssioneis  court  act- 
ing upon  a  petition,  and  that  thereupon  a  Jary 
of  review  is  appointed  to  review  and  lay  out 
the  road  and  to  go  over  the  line  of  contemplated 
road  and  establish  the  same.  Held,  that  it  was 
eerot  to  refuse  an  instruction  that  when  the 
petition  is  granted,  the  commiBsionera'  court 
shall  appoint  a  Jury  of  freeholders  to  lay  oat 
the  road,  and  that  it  is  necessary  for  the  report 
of  the  freeholders  to  contain  the  boundaries  of 
the  road  as  laid  out,  and  that  the  field  notes  of 
the  survey  or  description  of  the  road  are  to  be 
hicluded  In  the  report  of  the  Jury,  and  that  it 
was  incumbent  on  the  state  to  show  that  tb» 
same  was  done. 
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S.  SaIO — ^ETIDKHOB— StrFFICIBRCT. 

On  a  prosecution  for  obstracting  a  pablic 
road,  evidence  k«M  inaufficlent  to  show  that  the 
obstruction  was  wUlfnl. 

Appeal  from  Bains  County  Oourt;  3.  W. 
Pienon,  Judge. 

3.  B.  Isham  was  convicted  of  obstructing 
and  Injuring  a  public  road,  and  be  appeals. 
Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVroSON,  P.  J.  Tbls  conviction  was  for 
obstructing  and  Injuring  an  alleged  public 
road.  The  state  offered  to  prove  by  Herrlage 
that  the  road  defendant  was  charged  to  have 
obstructed  was  a  public  road.  This  witness 
testified  he  was  not  present  and  knew  nothing 
of  the  establishment  of  the  same  of  his  own 
knowledge,  but  was  then  permitted  to  tes- 
tify that  the  road  defendant  is  charged  with 
having  obstructed  was  a  public  road  at  the 
time  defendant  is  charged  to  have  obstructed 
It  Objection  was  urged  to  this,  because 
there  was  better  evidence  and  the  testimony 
is  hearsay.  We  believe  this  testimony  should 
have  been  excluded.  The  evidence  for  the 
state  by  this  witness  Herrlage  shows  that 
the  road  was  a  public  road,  which  he  onl^ 
knew  from  hearsay,  as  well  as  the  further 
fact  as  to  where  the  road  was  located.  He 
testified  that  the  road  was  Impassable  for  ve- 
hicles at  the  time  appellant  should  have  ob- 
structed it;  that  he  did  not  know  where  the 
lines  between  Isham's  and  Brown's  premises 
were,  and  did  not  know  whether  this  road 
was  on  the  line  or  not.  Harbison  testified 
that  he  notified  defendant  orally,  the  day 
before  laying  out  the  road  by  the  reviewers, 
of  the  fact  that  they  would  lay  it  out  He 
testified  that  appellant  stated  to  him  that  he 
did  not  care  particularly  where  it  was  lo- 
cated, and  consented  for  the  bridge  to  be 
constructed  where  they  placed  it,  and  that 
he  consented  the  road  should  be  laid  out  as 
a  public  road.  He  states  that  no  written 
notice  was  given  appellant,  and  that  the 
fence  built  by  appellant  was  erected  along 
the  middle  of  this  road  for  about  100  yards. 
He  also  states  that  for  a  time  after  defend- 
ant obstructed  the  road  It  was  impassable 
for  travelers,  except  horsemen.  Morehead 
also  testified  to  the  state  that  the  fence  com- 
plained of  is  in  the  roadway  as  traveled 
before  the  heavy  rains  washed  the  bridge 
away  and  left  the  road  Impassable  for  ve- 
hicles; but  the  public  now  used  the  road 
with  vehicles,  and  it  Is  passable,  notwith- 
standing the  fence  of  defendant  (this  witness 
was  one  of. the  reviewers  who  laid  out  the 
road) ;  that  the  road  as  now  traveled  is  the 
road  laid  out  by  the  reviewers,  and  appel- 
lant's fence  Is  from  10  to  15  feet  back  from 
his  land  line,  and  on  his  own  land  at  the 
place  alleged  to  be  obstructed.  The  appli- 
cation was  for  a  second-class  road.  The  re- 
port of  tlie  reviewers  falls  to  describe  any 
road  by  metes  and  bounds,  and  fails  to  al- 


low any  damages  to  appellant  It  does  al- 
low $15  to  Brown.  Appellant  proved  by  his 
son  that  he  heard  the  conversation  between 
his  father  and  Harbison,  and  that  bis  father 
did  not  consent  to  the  establishment  of  the 
public  road,  but  of  a  neighborhood  road. 
Appellant  himself  testified  that  he  consented 
that  a  neighborhood  road  might  be  establish- 
ed; that  he  was  not  served  with-  notice,  eith- 
er written  or  verbaT,  of  the  fact  that  the  Jury 
of  review  had  been  appointed,  and  would 
meet  to  survey  and  lay  out  a  public  road  at 
any  time  or  place  through  or  near  his  prem- 
ises. He  states  that  Ingram  and  Mrs.  Brown 
told  him  they  were  going  to  try  to  run  a  pub- 
lic road  somewhere  about  bis  premises ;  that 
where  he  built  bis  fence  is  not  In  the  road-' 
way;  that  when  be  built  his  fence  the  roadway 
was  Impassable  on  account  of  the  water  hav- 
ing washed  the  road;  and  that  he  had  no  in- 
tention of  Interfering  with  the  rights  of  the 
public,  or  of  obstructing  any  road.  He  de- 
nied making  the  declarations  to  which  Har- 
bison testified,  but  that  be  consented  for  the 
neighbors  to  have  a  passway,  where  the 
road  is  now  located,  if  located  at  all,  and  that 
he  would  give  12  feet  for  such  purpose.  He 
says  he  is  positive  that  nobody  gave  him  a 
written  notice,  and  that  no  member  of  the 
Jury  of  review  ever  gave  him  any  verbal  no- 
tice of  a  meeting  of  that  body  for  laying  out 
a  road,  and  that  he  never  consented  for  a 
public  road  to  be  established  where  it  is 
said  to  be  located.  This  is  a  substantial 
statement  of  the  facts.  The  application  ap- 
pears to  have  been  made  November  9,  1905. 
At  least,  such  is  the  date  the  order  recites 
that  the  application  came  on  to  be  heard. 
The  report  of  the  Jury  of  review  was  made 
on  February  9,  1904.  These  discrepancies 
are  not  explained  in  any  way. 

The  court  charged  the  Jury,  among  other 
things:  "A  public  road  is  established  by 
the  commissioners'  court,  acting  upon  a  pe- 
tition duly  presented  to  said  court,  where- 
upon a  Jury  of  review  is  appointed  by  said 
court  to  review  and  lay  out  said  road*,  and 
It  is  the  duty  of  said  Jury  of  review  to  go 
over  said  line  of  contemplated  road  and  es- 
tablish the  same."  Among  others,  appellant 
requested  this  charge,  in  substance,  that, 
when  the  petition  Is  granted  by  the  court, 
the  commissioners'  court  shall  appoint  a  Jury 
of  five  freeholders  to  review  and  lay  out  the 
road,  and  report  to  said  court  under  oath; 
that  It  is  necessary  for  said  report  to  con- 
tain the  boundaries  of  the  road  as  laid  out; 
and  that  the  field  notes  of  such  survey  or 
description  of  the  road  shall  be  included  In 
the  report  of  the  Jury,  and,  if  adopted.  It 
shall  be  recorded  in  the  minutes.  And  If  the 
state  falls  to  show  that  this  was  done  the 
testimony  would  not  sustain  the  verdict 
We  believe  the  court  should  have  given  the 
requested  instruction.  The  statute  makes  It 
necessary  to  lay  out  the  road  and  in  the  re- 
port of  the  Jury  of  review  to  describe  the 
road  by  metes  and  bounds.    We  are  of  oplor 
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ion  that,  nnder  the  facts  stated,  the  evidence 
Is  not  sufficient  to  conrlct  It  does  not  meet 
that  requirement  of  the  law,  which  is  that 
the  obstruction  must  be  willfully  made. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


SMART  ▼.   STATE. 
{Court  of  Criminal  AppMils  of  Texas.    Feb.  14, 

1.  CBiuiRAii  Law  —  Evidence  —  Convebsa- 
TiONS  between  Third  Pebsons— Pbejttdice. 

Where,  in  a  prosecution  for  violating  the 
local  option  law,  the  state  relied  on  an  alleged 
sale  of  beer  by  defendant  to  D.,  evidence  of  a 
conversation  between  D.  and  the  person  for 
whom  he  purchased  the  l>eer,  which  occurred 
out  of  defendant's  presence  and  which  was  not 
relied  on  to  prove  the  sale  to  D.,  was  not  prej- 
udicial to  defendant. 

2.  Intoxioatino  Liquors  —  Wbonoftti.  Saus 
—Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law.  evidence  that  certain  others  had  sought 
to  buy  beer  from  defendant  under  similar  cir- 
cumstances to  those  detailed  by  the  prosecutor, 
and  that  defendant  had  refused  to  sell  beer  to 
such  witnesses  was  irrelevant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  29, 
Coit  Dig.  Intoxicating  Liquors,  (  29S.] 

3.  Sake— iNSTRTTCTiONS. 

Where,  in  a  prosecution  for  violating  the 
local  option  law,  the  court  confined  the  jury  to 
considering  the  count  in  the  information  char- 
ging a  sale  to  D.,  a  count  charging  a  sale  to  S. 
passed  out  of  the  case,  and  the  court  properly 
refused  to  require  the  jury  to  specify  the 
count  under  which  they  foimd  defendant  guilty, 
if  at  all,  and  that,  if  they  had  a  reasonable 
doubt  as  to  which  party  the  sale  was  made,  if 
any,  they  should  acquit. 

4.  Saue— PaROHASE  roB  Another. 

Where  defendant  was  charged  with  the  un- 
lawful sale  of  intoxicating  liquors  to  D.,  who 
was  the  only  person  linown  in  the  transaction 
as  the  purchaser,  as  between  the  parties  to  the 
sale.  It  was  immaterial  that  D.  purchased  the 
liquor  for  another,  and  that  the  two  thereafter 
consumed  the  same. 

Appeal  from  Parker  County  Court;  R.  L. 
Stennis,  Judge. 

Bob  Smart  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Preston  Martin,  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  bis 
punishment  fixed  at  a  fine  of  $25  and  20 
days'  confinement  in  the  county  jail. 

The  information  contains  two  counts.  The 
case  was  submitted  under  the  second  count, 
charging  the  sale  of  the  intoxicants  to  W. 
B.  Dutton.  Dutton  testified  that  some  time 
last  summer,  about  August,  19(M,  T.  N.  Sud- 
duth,  came  Into  his  (Dutton's)  store,  which 
was  on  the  east  side  of  the  square,  in  a 
building  one  door  north  of  the  pool  room  be- 
longing to  Burreli,  where  appellant  was 
working.  Dutton  asked  if  he  could  get  some 
beer.  Dutton  told  Sudduth  that  he  would 
see  ahont  It    Sudduth  gave  him  a  dollar. 


and  Dutton  left  his  store,  and  went  Into  Bar- 
ren's poolroom,  and  asked  appellant  U  his 
beer  had  come.  Appellant  relied,  "Yes," 
and  handed  him  (Dutton)  six  beer  diecks, 
for  which  Dutton  paid  him  90  cents  of  the 
dollar  given  him  by  Sudduth,  and  requested 
appellant  to  order  more  beer.  He  took  the 
six  beer  checks,  and  went  back  to  his  store, 
and  gave  them  to  Sudduth,  together  with  the 
10  cents  changa  The  conversation  between 
Sudduth  and  Dutton  was  not  in  the  presence 
and  hearing  of  appellant ;  nor  did  he  Inform 
appellant  that  he  wanted  the  beer  checks  or 
the  beer  for  Sudduth,  and  Sudduth  was  not 
with  him  when  he  received  the  beer  checks. 
Appellant  objected  to  this  testimony,  because 
of  the  fact  that  appellant  was  not  aware  of 
the  conversation  which  occurred  between 
Dutton  and  Sudduth,  and  these  -matters  oc- 
curred out  of  his  presence.  If  Sudduth  had 
ben  used  as  a  witness  to  prove  up  the  sale, 
and  had  testified  to  these  facts,  this  evidence 
should  have  been  excluded;  but  the  matters 
with  reference  to  the  beer  and  the  checks 
occurred  between  Dutton  and  appellant,  and 
therefore  the  conversations  occurring  between 
Dutton  and  Sudduth  In  the  absence  of  de- 
fendant, while  not  material,  or  perhaps  not 
relevant,  were  not  of  such  a  character  as 
would  authorise  a  reversal  of  the  judgment. 
While  they  showed  that  Sudduth's  money 
was  paid  for  the  beer  checks,  and  on  which 
the  beer  was  obtained  subsequently,  still  the 
conversation  could  not  have  afTected  appel- 
lant one  way  or.  the  other.  They  were  mat- 
ters. It  is  true,  that  occurred  between  Sud- 
duth and  Dutton,  and  with  which,  perhaps, 
appellant  had  no  concern,  as  it  was  not 
brought  home  to  his  knowledge,  yet  it  was 
of  such  immaterial  character  that  we  do  not 
believe  it  would  justify  a  reversal  of  the 
judgment  If  Sudduth's  statement  as  to 
what  occurred  between  himself  and  Dntton 
in  the  absence  of  appellant  was  relied  upon 
to  prove  up  the  transaction  between  Dutton 
and  appellant  the  testimony  would  have  been 
material,  and,  being  so,  irrelevant  and  inad- 
missible, would  have  required  a  reversal  of 
the  judgment  But,  as  the  transaction  occur- 
red between  Dutton  and  appellant,  this  rule 
would  not  apply.  So  we  believe  the  wror 
is  not  of  such  character  as  to  authorize  a 
reversal. 

Appellant  proposed  to  prove  by  witnesses 
Davis,  Wi'nn,  and  Ray  that  they  had  sought 
to  buy  beer  from  appellant  under  similar 
circumstances  to  those  detailed  In  this  case. 
We  do  not  believe  this  testimony  was  ad- 
missible. Because  he  may  have  refused  to 
sell  beer  to  those  witnesses  is  no  evidence 
that  he  did  not  make  the  sale  to  Dntton. 

Appellant  asked  the  court  to  instruct  the 
jury.  If  they  believed  defendant  sold  the 
beer  or  Intoxicating  liquor,  etc,  the  Jury 
will  say  under  which  count  he  Is  guilty  of 
making  an  unlawful  sale,  whether  to  Sud- 
duth or  Dutton ;  and  If  they  entertain  a  rea- 
sonable doubt  aa  to  which  party  the  sale  was 
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made^  If  any  sale  Tras  made,  tbey  wonld  ac- 
quit This  charge  fras  refused,  and  we  be- 
lieve properly.  The  court  confined  the  Jnry 
to  a  consideration  of  the  count  charging  a 
sale  to  Dutton,  and  therefore  the  first  count 
passed  out  Further,  we  would  say  that, 
vndvr  oar  decisions,  It  would  make  no  dlfFar- 
ence  under  the  facts  that  Dutton  may  have 
been  purchasing  Intoxicants  for  Sudduth. 
Sudduth  was  not  known  In  the  transaction; 
and  the  matters  occurring  in  regard  to  the 
transfer  of  the  beer  checks,  which  called  for 
the  beer,  and  on  which  the  beer  was  subse- 
quently obtained,  was  between  Dutton  and 
appellant 

Exception  was  reserved  to  the  following 
clause  In  the  charge:  "Tou  are  further  In- 
structed that  the  purchase  by  W.  B.  Dutton, 
if  any,  for  himself,  or  for  one  T.  N.  Sud- 
duth, wonld  as  a  matter  of  law  constitute  a 
sale  to  W.  B.  Dutton."  This  Is  in  accord 
with  the  various  decisions  of  this  court  on 
that  state  of  case.  The  facts  bearing  upon 
this  show  that  Dutton  went  Into  appellant's 
place  of  business,  got  the  beer  checks,  and 
that  he  and  Sudduth  went  in  later  on  and 
drank  the  beer,  which  was  called  for,  and 
banded  out  the  beer  checks.  Under  onr  de- 
cisions this  would  constitute  a  sale  to  either 
or  both.  Such  has  been  the  rule  since 
Takel's  Case,  30  Ter.  App.  391,  17  S.  W.  943, 
20  S.  W.  205 ;  Starling  v.  State.  34  Tex.  Cr. 
R.  296,  30  S.  W.  445 ;  Bruce  v.  State,  88  Tex. 
Cr.  R.  29.  44  S.  W.  862;  Horsky  v.  State 
(Tex.  Cr.  App.)  86  S.  W.  443;  Vincent  t. 
State  (Tex.  Cr.  App.)  65  S.  W.  820. 

There  Is  no  such  error  In  the  record  as  re- 
quires a  reversal,  and  the  judgment  is  ac- 
cordingly affirmed. 


PRICE  ▼.  STATE. 
(Court  of  Criminal  AddmIs  of  Texas.    Feb.  14, 

1.  MAUCIOXTS    MiSCHIXr— iNDICTHENt. 

An  Indictment  for  willful  injury  to  real 
estate,  forbidden  by  Pen.  Code  1^5,  art  791, 
which  alleges  that  the  accused  removed  a  house 
of  the  value  of  $100,  was  not  defective  for 
failure  to  allege  the  value  of  the  real  estate. 

2.  Sakb  —  Natubk  or  Offensk  —  Tttlb  to 
Pbopbbtt. 

A  purchaser  of  land  is  the  holder  of  the 
legal  title  thereto  after  a  judgment  of  foreclosure 
of  the  vendor's  lien  thereon,  but  before  sale  under 
the  foreclosure,  so  that  his  act  in  removing  a 
building  therefrom  is  not  a  violation  of  the 
statute  prohibiting  willful  injury  to  real  estate. 

Appeal  from  Eastland  County  Court;  Chas. 
D.  Spann,  Judge. 

C.  P.  Price  was  convicted  of  injuring  real 
estate,  and  appeals.    Reversed. 

J.  B.  Stnbblefield,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  Injuring  real  estate,  and  his  punishment 
fixed  at  a  fine  of  $20,  and  appeals.  The  evi- 
dence BhowB  that  prosecutor,  Connor,  sold 


appellant  a  tract  of  land,  being  a  quarter  of 
section  19,  block  No.  97,  survey  of  the  Hous- 
ton &  Texas  Central  Railway  Co..  in  East- 
land county.  The  sale  was  made  for  $600. 
Appellant  executed  his  six  notes,  each  for 
$100,  and  due  annually,  extending  over  a 
period  of  six  years.  After  buying  the  land, 
appellant  built  a  house  on  it  worth  about 
$100,  and  occupied  it  for  several  years,  not 
paying  anything  on  the  purchase  money. 
Prosecutor,  Connor,  sued  him  on  the  notes, 
and  procured  a  judgment  of  foreclosure 
about  the  24th  of  February.  1906.  About 
the  25th  of  February,  appellant  still 
occupying  the  premises,  knocked  down  the 
house,  and  removed  it  to  another  piece  of 
land  near  by.  which  he  had  leased.  For  this 
act  he  was  prosecuted  and  convicted.  This 
is  a  sufficient  statement  of  the  facts  to  dis- 
cuss the  legal  questions. 

Appellant  moved  to  quash  the  information 
on  the  ground  that  no  value  was  fixed  to  the 
land.  The  Information  was  rather  peculiar 
In  this  respect,  and  alleges  the  Injury  to 
consist  in  knocking  down  and  removing  the 
lumber,  sash  and  doors,  etc.,  of  which  the 
house  was  composed;  that  said  house  was 
attached  to  and  constituted  a  part  of  said 
real  estate,  and  was  of  the  value  of  $100. 
Article  791,  Pen.  Code  1895,  under  which  this 
prosecution  was  brought  appears  to  require 
some  value  to  be  stated  of  the  property  al- 
leged to  be  injured,  in  order  to  grade  the 
punishment  See  Todd  v.  State.  39  Tex.  Cr. 
R.  232.  46  S.  W.  596.  Here  the  real  Injury 
done  to  the  land  was  to  the  house  alleged 
to  constitute- at  the  time  a  part  of  the  realty. 
Its  value  Is  alleged,  and  we  believe  this  was 
sufficient  A  number  of  errors  are  assigned, 
wlilch  raise  some  very  nice  questions.  But 
under  the  view  we  take,  it  is  only  necessary 
to  consider  one  question.  The  court  in  charg- 
ing the  jury,  and  throughout  the  trial  on  the 
proof  offered,  treated  the  land  as  the  prop- 
erty of  prosecutor.  Earl  Connor.  Under  the 
evidence  this  was  not  correct  The  legal 
title  was  in  appellant  Connor  held  an 
equity;  that  Is,  a  vendor's  lien.  He  might 
under  some  of  our  decisions,  have  treated 
this  equity  as  the  legal  title,  and  have  sued 
for  the  land  and  recovered  the  same.  On 
the  contrary  be  (Connor)  treated  appellant  as 
having  the  legal  title,  and  simply  foreclosed 
on  the  land.  Under  this  state  of  affairs,  It 
could  not  be  said  that  the  legal  title  was  in 
prosecutor.  In  Adams  v.  State,  81  S.  W.  963, 
10  Tex.  Ct  Rep.  879,  we  held  that  the  Injury 
provided  for  in  the  statute  referred  to  the 
land  of  another;  and  the  statute  says  noth- 
ing about  injuring  the  land  on  which  one  has 
a  lien.  The  court's  charge  on  this  subject 
assumed  a  contrary  doctrine  to  that  above 
stated;  and  Instructed  the  jury.  In  effect, 
that  if  Earl  Connor  sold  the  land  to  appel- 
lant and  reserved  a  vendor's  Uen  thereon, 
and  foreclosed  the  satne,  that  the  title  was  in 
him  (Connor).  The  view  Insisted  on  by  ap- 
pellant was  embraced  in  special  requested 
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Instructions,  ana  presented  to  the  court 
which  the  court  refused  to  give.  This  was 
to  the  effect  that.  If  the  jury  believed  that 
Bar]  Connor  conveyed  the  land  described  In 
the  Information  to  defendant,  and  that  notes 
were  given  In  payment  of  the  same,  and  Ten- 
dor's  Uen  retained,  and  there  was  Judgment 
of  foreclosure  In  favor  of  prosecutor  against 
appellant  on  said  notes,  foreclosing  bis  Hen 
on  the  land,  that  the  legal  title  was  In  ap- 
pellant, and  prosecutor  only  had  an  equity, 
and  In  such  case,  appellant  before  sale,  would 
have  the  right  to  remove  said  house,  without 
violating  said  statute.  This  charge  should 
have  been  given  as  the  law  of  the  case. 

Because  the  court  announced  a  contrary 
view  In  his  Instructions  to  the  Jury,  and  refus- 
ed to  give  the  requested  charge,  the  Judgment 
la  reversed,  and  the  cause  remanded. 


TBXAS  &  P.  RX.  CO.  T.  ZINK. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  17. 
1906.) 

APFEAI.  —  RXVKBBIBLB  BBBOB  —  ABOUHKNT  OV 

COUNSKL. 

That  counsel  for  plaintiff,  in  an  action 
against  a  railway  cmnpany  for  insulting  caa- 
duct  of  its  condnctor  to  a  female  passenger, 
personally  abused  the  conductor  while  arguing 
to  the  jury,  did  not  warrant  a  reversal,  where 
the  jury  were  not  thereby  prejudiced. 

[Ed.  Note. — For  cases  in  iwint.  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  4136;  vol.  46, 
Cent  D^.  Trial,  !  30&] 

Appeal  from  District  Court,  Van  Zandt 
County;  B.  W.  Simpson,  Judge. 

Action  by  Dr.  Ell  Zink  against  the  Tesas 
&  Padflc  Railway  Company.  From  a  judg- 
ment tor  plalntlfl,  defendant  appeals.  Af- 
firmed. 

T.  J.  Freeman,  H.  M.  Cate,  and  J.  A.  Ger- 
many, for  appellant  Kearby  &  Kearby,  for 
appellee. 

RAINBT,  0.  J.  The  appellee  brought  this 
suit  to  recover  damages  of  appellant  for  the 
rude  and  insulting  conduct  of  appellant's 
conductor  to  appellee's  wife  while  she  was 
a  passenger  on  one  of  appellant's  trains. 
Judgment  was  rendered  against  the  railway 
company,  and  It  appeals. 

PlalntlfTs  wife  purchased  a  tldcet  over  de- 
fendant's road  for  herself,  and  with  her  two 
children,  five  and  seven  years  of  age,  took 
imssage  on  one  of  defendant's  passenger 
trains,  having  no  tickets  for  the  children. 
What  occurred  then  Is  shown  by  her  testi- 
mony which  Is  In  substance  as  follows: 
"That  the  conductor's  manner  was  rude  and 
that  be  spoke  In  a  loud  voice.  When  he  call- 
ed for  tickets  for  her  two  Uttlecbildren,  she  ex- 
plained to  him  that  they  had  oome  up  with 
her  a  day  or  two  before,  and  no  fare  was 
demanded,  and  that  she  thought  none  would 
be  required;  therefore,  had  not  purchased 
tickets  for  them.  That  the  conductor's  reply 
was:    'Ton  ought  to   Im  paying  for  those 


diUdren.  Ton  ought  not  to  try  to  beat  your 
way  with  these  children  at  all.  They  are 
old  enough  to  be  paying  fare.'  That  she  re- 
plied she  did  not  know  It.  as  she  thought 
10  years  was  the  age  limit,  and  that  she  was 
sorry.  That  the  conductor  then  replied: 
'Ton  did  it  just  the  same.  I  guess  yon  are  in 
the  habit  of  beating  the  railroad.'  That  she 
thereupon  told  him  she  did  not  know  she 
was  doing  wrong,  and  he  replied:  'Yon  didn't 
know?  Tou  didn't  know  yon  was  violating 
tlie  laws  of  the  United  States,  did  yon? 
Ton  didn't  know  you  had  laid  yourself  liable 
to  prosecution?  I  guess  yon  are  in  the  habit 
of  beating  your  way.'  Tliat  she  told  him, 
'No,'  and  he  replied:  If  I  were  to  claim  1 
didnt  know,  and  go  out  here  and  steal  a 
horse,  would  that  be  violating  the  law?* 
That  she  replied  It  certainly  would,  and  that 
he  replied:  'Well,  this  Is  Just  as  bad  now 
as  stealing  a  horse.'  He  then  turned  to 
plainturs  wife,  and  said:  'Olve  me  a  nickel 
for  that  boy.'  That  she  had  no  money,  and 
so  Informed  him,  when  he  told  her  not  to 
try  to  beat  her  way  on  the  railroad  any  more. 
That  other  people  were  in  the  car,  all  stran- 
gers to  her,  and  that  she  noticed  one  man 
turn  around  towards  her,  but  that  she  was 
80  ashamed  and  hiunillated  she  could  look 
no  one  in  the  face.  That  she  was  so  asham- 
ed, humiliated,  and  mortified  that  she  was 
made  sick  all  day,  couldn't  eat  any  dinner 
and  cried  nearly  all  day." 

The  only  proposition  submitted  by  appellant 
is:  "The  language  used  by  plalntllTs  counsel 
in  his  concluding  argument  to  the  jury,  as 
shown  by  defendant's  bill  of  exceptions,  was 
unwarranted,  being  Inflammatory,  vindictive, 
and  uncalled  for,  and  could  have  been  used 
only  with  the  Intent  of  arousing  the  prej- 
udices of  the  Jury,  enhancing  the  damage, 
and  preventing  the  Jury  from  calmly  and 
dispassionately  passing  upon  the  evidence, 
and  is  of  such  a  character  as  to  entitle  the 
appellant  to  a  reversal  of  this  case."  Counsel 
for  plaintiff  In  his  concluding  argument  to 
the  Jury,  in  discussing  the  testimony  of  the 
conductor,  a  witness  for  defendant,  used  the 
following  language:  "Tes,  he  is  a  very  mild 
man  here  In  the  courtroom,  but  put  him  down 
there  on  that  railroad,  with  his  cap  and 
brass  buttons  on,  and  he  Is  a  Jay  Oould  or 
a  Roosevelt  Ttaey  are  Insignificant  com- 
pared to  him.  He  is  a  mild-mannered  fellow, 
yes,  a  very  mild-mannered  fellow.  He  is  a 
meek  and  lowly  Jesus  Christ  down  here. 
He  knows,  his  counsel  had  told  him,  that  he 
had  got  his  foot  in  It,  that  be  had  laid 
himself  liable  to  lose  Ills  Job.  Got  the  com- 
pany into  trouble.  Tou  had  Just  as  well 
tell  the  truth  at  once,  as  far  as  you  can,  bnc 
make  it  as  light  as  you  can.  What  is  his 
nam«  (referring  to  the  conductor)?  Had 
yon  thought  about  It?  His  name  Is  Kane.  I 
do  not  know  what  relation  he  is  to  the  Cain 
that  killed  his  brother  in  the  past  D<Mi't 
know  how  the  relatl<mshlp  stands  between 
them,  and,  when  yon  look  at  It  from  the 
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witness  stand  here,  I  do  not  doubt  but  what 
you  are  Impressed  with  the  Idea  that  be 
was  somewhat  related  to  that  original  Cain 
that  murdered  his  brother,  because  we  are 
told  that  there  was  a  mark  placed  upon  that 
Cain,  BO  that  all  the  world  might  know  him 
whererer  he  went  If  that  man  upon  the 
witness  stand  here  called  Kane  was  not 
branded  by  the  very  act  of  Ood  Almighty 
Himself,  so  that  all  men  might  know  him, 
and  watch  him,  then  I  am  deceived  In  the 
looks  of  the  man  and  his  conduct  to  this  good 
woman  upon  this  occasion."  This  language, 
probably,  ought  not  to  have  been  used.  It 
was  somewhat  severe  on  the  conductor,  but  it 
does  not  seem  to  have  inflamed  or  prejudiced 
the  minds  of  the  Jury  against  the  railway  com- 
pany. The  language  used  by  the  conductor 
was  grossly  insulting,  especially  to  a  refined 
woman,  and  from  the  size  of  the  verdict  the 
minds  of  the  Jury  were  evidently  not  inflamed 
or  prejudiced  by  the  remarks  of  counsel. 
The  Judgment  is  afllrmed. 

ST.  LOUIS  SOUTHWESTERN  BY.  00. 
OF    TEXAS    V.    BBTANT.* 

(Court  of  Civil   Appeals   of   Texas.    Feb.   24, 
1906.) 

1.  Cabribbs— Injubies  to  Passenoebs— Ooh- 
TBiBUTOBr  Negligence— Instbuctionb. 

Where,  in  an  action  against  a  railway  for 
injuries  resulting  from  defendant's  failnre  to 
stop  its  train  a  reasonable  length  of  time  to 
enable  plaintiff,  a  passenger,  to  get  off,  the  evi- 
dence showed  that,  after  the  train  stopped, 
plaintiff  stood  on  the  platform  negotiating  with 
a  newsboy  for  a  paper,  and  made  no  effort  to 
get  off  until  the  train  was  in  motion,  and  that 
none  of  defendant's  servants  knew  of  plaintiff's 
delay  in  getting  off  the  train,  if  he  did  so  delay, 
the  refusal  of  a  special  charge  that  if  defend- 
ant's employes  stopped  the  train  a  reasonably 
sufficient  time  for  a  passenger  situated  as  was 
plaintiff  to  alight  therefrom,  and  plaintiff  de- 
layed getting  off,  and  such  delay,  if  any,  was 
unknown  to  defendant,  plaintiffs  contract  re- 
lation with  defendant  ceased  at  the  expiration 
of  such  reasonable  time,  if  any,  and  defend- 
ant could  become  liable  only  through  failure  of 
its  servants  to  exercise  ordinary  care,  was  re- 
versible error.  / 

2.  TBIAI,  —  INSTBUCTIONS  —  SPECIAL    OhABOKS 

Covebed  by  Main  Chaboe. 

The  refusal  of  special  charges  is  not  error, 
where  the  same,  in  so  far  as  they  ombrace  cor- 
rect propositiouB  of  law,  are  sufficiently  ex- 
pressed in  and  covered  by  the  court's  main 
charge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  J{  651-659.] 

Appeal  from  District  Court,.  Henderson 
Coiuity;  B.  H.  Gardner,  Judge. 

Action  by  A.  T.  Bryant  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Trost  Sc  Neblett  and  Lewis  Carpenter,  for 
appellant  Faulk  &  Faulk  and  Johnson  ft 
Edwards,  for  appellee. 

TALBOT,  J.  Appellee  Bryant  brought  this 
ault  to  recover  damages  on  account  of  p«r- 

'Application  for  writ  of  error  dismissed  by  Su- 
preme Court  lor  want  o(  ]urladlctlon. 


aonal  Injuries  alleged  to  have  been  received 
by  him  through  the  negligence  of  appellant, 
while  alighting  from  one  of  appellant's  pas- 
senger trains  at  Chandler,  Tex.  It  was  al- 
leged In  substance,  that  on  December  15, 
1903,  appellee  was  a  passenger  on  one  of 
appellant's  passenger  trains  going  from  Ty- 
ler, Tex.,  to  Chandler,  Tex.;  that  when  the 
train  reached  Chandler  It  stopped,  and  appel- 
lee proceeded,  with  reasonable  care  and  dili- 
gence, to  alight  therefrom,  but  that  api)el- 
lant's  servants  in  charge  of  and  operating 
said  train  negligently  failed  to  stop  the  same 
a  reasonably  sufiScient  length  of  time  to  en- 
able api>ellee  to  debark  with  safety;  that  as 
appellee  was  In  the  act  of  alighting  from 
the  train  It  was  negligently  put  In  motion, 
whereby  he  was  thrown  and  caused  to  fall 
to  the  ground  and  injured.  Appellant  plead- 
ed the  general  issue,  and  contributory  negli- 
gence. A  Jury  trial  resulted  In  a  verdict  and 
Judgment  for  appellee  in  the  sum  of  $l,60p, 
from  which  this  appeal  Is  prosecuted. 

Complaint  is  made  of  the  court's  action  In 
refusing  to  give  appellant's  requested  instruc- 
tion which  reads  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  employes 
of  defendant  stopped  the  train  at  Chandler 
a  reasonably  sufficient  time  for  a  passenger 
situated  as  was  plalntifl  to  depart  therefrom, 
and  if  you  should  further  believe  that  the 
plaintiff  delayed  getting  off  said  train  from 
any  cause,  and  that  this  delay,  If  any,  was 
unknown  to  defendant,  then  you  are  charged 
that  his  contract  relation  with  defendant 
ceased  at  tl>e  expiration  of  such  reasonable 
time.  If  any,  and  the  defendant  could  become 
liable  only  through  failure  of  its  servants 
to  exercise  ordinary  care  against  Inflicting 
injury  upon  plaintiff."  The  refusal  to  give 
this  charge  was  error  for  which  the  Judgment 
must  be  reversed  and  the  cause  remanded 
for  a  new  trial.  The  special  charge  was  evi- 
dently predicated  upon  the  testimony  of  the 
witness  T.  J.  Dobbs,  and  presented  a  theory 
of  the  appellant  and  phase  of  the  case  not 
covered  In  our  opinion  by  any  other  charge 
given  to  the  Jury.  That  witness  testified, 
among  other  tilings,  as  follows :  "I  was  liv- 
ing at  Chandler  in  1003.  Am  living  there 
now.  I  recollect  the  Incident  of  Dr.  Bryant 
falling  off  the  train  there  and  breaking  his 
leg.  I  wanted  a  paper,  and  was  hunting 
for  a  news  boy  to  buy  a  paper;  the  butcher, 
they  call  him.  I  finally  found  him  at  the 
east  end  of  the  smoker.  The  ladies'  car  was 
Just  east  of  that  When  I  arrived  at  that 
point  the  train  was  standing  still,  and  I 
bought  a  paper.  The  butcher  was  standing 
between  the  smoker  and  the  ladies'  car  with 
a  bunch  of  papers  under  his  arm.  He  was 
up  between  the  coaches.  I  noticed  Dr.  Bry- 
ant up  there.  When  I  first  saw  him  be  was 
standing  right  facing  the  butcher.  Their 
faces  seemed  tolerably  close  together.  It 
struck  me  that  Dr.  Bryant  was  trying  to  buy 
a  paper.    They  were  talking,  and  had  their 
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faces  rlgbt  close  together,  looking  one  on- 
otber  In  tbe  face.  I  did  not  hear  a  word  that 
was  said.  He  was  standing  still.  The 
brakeman  was  standing  at  the  foot  of  the 
steps,  and  the  batcher  up  In  between  the 
cars.  Dr.  Bryant  was  standing  about  the 
middle  of  the  platform.  I  said  to  the  butch- 
er, 'Give  me  a  paper,'  and  the  brakeman  said. 
'OIto  me  your  nickel  and  I  will  buy  you  a 
paper,'  and  reached  up  to  the  batcher,  and 
the  butcher  handed  blm  a  paper;  and  when 
I  got  my  paper  I  stepped  back  a  few  steps 
and  opened  my  paper,  and  when  the  train 
started  I  was  standing  there.  As  It  started 
I  raised  my  head  to  see  if  Dr.  Bryant  had 
gotten  off  the  train,  and  I  saw  him  standing 
with  his  grips.  I  didn't  know  whether  he 
had  gotten  on  the  train  to  go  away,  or  wheth- 
er he  was  trying  to  get  off  the  train.  The 
train  was  In  motion  when  I  first  looked  np. 
He  was  then  making  some  ^ort  to  get  off; 
was  starting  down  the  steps.  I  saw  him 
when  he  felL  The  car  bad  moved  16  or  20 
feet,  possibly,  when  Dr.  Bryant  stepped  off." 
There  was  also  testimony  tending  to  show 
that  none  of  appellant's  servants  knev  of 
appellee's  delay  In  getting  off  the  train,  if  he 
did  delay  in  getting  off  the  same.  As  applied 
to  this  evidence  the  special  charge  refused 
contained  a  correct  proposition  of  law  and 
should  have  been  given.  In  the  case  of  Ball- 
way  Company  v.  Martin  (Tex.  Civ.  App.)  68 
S.  W.  1088,  under  a  very  similar  state  of 
facts,  a  charge  practically  identical  with  the 
one  here  refused  was  approved  and  the  re- 
fusal thereof  by  the  trial  court  constituted 
one  of  the  errors  for  which  the  case  was  re- 
versed. 

The  other  assignments  of  error  have  been 
examined.  Tliey  relate  to  and  complain  of 
certain  paragraphs  or  portions  of  the  court's 
main  charge  and  special  charges  requested 
and  refused.  We  believe  It  would  serve  no 
useful  purpose  to  enter  Into  a  discussion  of 
these  charges.  It  Is  sufficient  to  say  with 
respect  to  the  court's  general  charge  that 
when  taken  and  oonstrued  as  a  whole  no 
reversible  error  appears;  and  as  to  the  special 
charges  here  referred  to,  it  may  be  said  that 
In  80  far  as  they  embrace  correct  propositions 
of  the  law  they  were  sufficiently  expressed  in 
and  covered  by  the  court's  main  charge. 

For  the  error  Indicated,  the  judgmoit  is 
reversed,  and  the  cause  remanded. 


BCBIiEW  V.  SCHIU/BB  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.    Dec  21, 
1905.    Behearing  Denied  Feb.  27,  1906.) 

Intoxicatirq  Liquobs— Civil  DAiu.ax  Aois 
—Bight  to  Suk— Wirx  of  Dbxtnkabd. 
As  there  is  no  constitutional  provision  vest- 
ing in  the  husband  the  exclasive  right  to  sue 
for  community  property,  or  depriving  the  Legis- 
lature from  conferring  that  privilege  upon  the 
wife,  the  wife  of  an  habitoal  drunkard  may 
maintain  an  action  under  the  statute  on  a  liquor 
dealer's  bond  for  the  act  of  the  dealer  in  selling 


liquor  to  her  husband,  regardless  of  whether 
the  judgment  recovered  In  such  action  would 
be  her  separate  or  community  property. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent.  Dig.  Intoxicating  Liquors,  ^  433.] 

Error  from  District  Court,  WilUamaon 
County;  V.  L.  Brooks,  Judge. 

Action  by  Bhoda  Burlew  against  X  A. 
Schiller  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed. 

Dan  8.  Chessher  and  D.  W.  Wilcox,  for 
plaintiff  in  error.    Posey  &  Sheffield,  W.  W. 
Nelms,  and  Cooper  Sansom,  for  defendants 
in  error. 
« 

FISHEB,  G.  J.  This  is  a  suit  by  Rboda 
Burlew,  a  married  woman,  against  J.  A. 
Schiller,  as  principal  and  the  other  defend- 
ants as  sureties  on  a  liquor  deal^B  bond. 
Plaintiff  in  error  in  her  first  amended  original 
petition,  being  the  one  upon  which  she  went 
to  trial,  alleges  that  she  is  the  wife  of  Steve 
Burlew  and  has  continuously  lived  with  blm 
as  such  wife  since  the  time  of  their  marriage 
in  1888,  and  that  her  said  husband  has  re- 
fused and  still  refuses  to  Join  her  in  tills 
suit,  and  she  was  forced  to  bring  It  alone; 
that  the  defendant  Schiller  was  engaged  tn 
business  at  Granger,  Tex.,  as  a  retail  Uquor 
dealer,  and  that  said  Schiller  as  principal  and 
the  other  defendants  as  sureties,  had  ex- 
ecuted the  bond  required  by  the  statutes  of 
this  state,  and  that  said  b<Hid  had  been  duly 
approved  by  the  county  Judge  of  Williamson 
county,  and  duly  recorded,  as  required  by 
law;  that  said  bond,  among  other  things, 
provides  that  said  Schiller,  as  principal,  or 
his  agents  or  employes,  will  not  sell  nor 
permit  to  be  sold,  in  his  house  or  place  of 
business,  nor  give  nor  permit  to  be  given, 
any  splritous,  vinous,  or  malt  liquors,  or 
medicated  bitters  capable  of  producing  Intox- 
ication, to  any  habitual  drunkard,  or  to  any 
person  after  having  been  notified  in  writing 
through  the  sheriff  or  other  peace  officer,  by  the 
wife,  mother,  daughter,  or  sister  at  the  per- 
son, not  to  sell  to  such  persons;  that  she,  on 
or  about  October  14,  1900,  caused  a  written 
notice  to  be  served  upon  said  Schiller  by  D. 
McLaughlin,  a  constable,  notifying  said  Schil- 
ler not  to  sell,  etc.,  to  h«r  said  boBband; 
that  on  September  1,  1900  and  for  aeveral 
months  prior  thereto,  and  for  several  months 
thereafter,  and  on  the  dates  of  the  al- 
leged violations  of  said  bond,  the  said  Steve 
Burlew  had  been  and  was  an  habitual  drunk, 
ard,  in  that  he  had  habitually  become  intox- 
icated by  the  voluntary  use  of  intoxicating 
liquors,  and  which  said  fact  was  well  known 
to  said  Schiller;  that  the  conditions  of  said 
bond  were  violated  on  eight  SQwrate  and 
distinct  occasions  by  the  said  SchlUer  selling, 
giving,  and  permitting  to  be  sold  and  given 
to  her  said  husband,  Steve  Burlew,  intox- 
icating liquors;  whertfore,  she  asked  Jodg- 
ment  for  $4,000  against  ajl  the  defendants. 
The  defendants   answered  by  general   and 
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special  exceptions  and  by  general  denial.  All 
of  said  exertions,  except  the  tblrd,  were 
ovarroled  by  tbe  conrt  Defendants'  third 
special  exception,  which  was  sustained  by 
the  conrt,  was  to  the  effect  that  defendants 
excited  to  that  portion  of  appellant's  peti- 
tion which  attempts  to  allege  a  cause  of* 
action  against  defendants  for  violation  of  a 
liquor  dealer's  bond  by  selling  liquor  to  an 
habitual  drunkard,  because  any  Judgment  re- 
covered by  reason  of  said  alleged  cause  of 
action  would  be  community  estate  between 
appellant  and  her  husband,  and  she  could 
not,  under  the  law,  maintain  or  prosecute 
such  cause  of  action  without  being  Joined  in 
tbe  salt  by  her  husband.  After  the  conrt 
bad  sostalned  said  special  exception,  tbe  case 
was  tried  on  the  other  phase  of  the  same, 
that  is,  on  the  allegatloaa  of  written  notice, 
and  the  Jury  returned  a  rerdict  for  the  de- 
fendants in  error.  Plaintiff  In  error  then 
in  due  time  filed  her  motion  for  a  new  trial, 
which  motion  was  overruled  by  the  court, 
and  she  has  perfected  her  writ  of  error  to 
this  court 

Plaintiff  in  error's  only  assignment  of  error 
is  a  complaint  of  tbe  action  of  the  trial  court 
in  sustaining  defendants'  tblrd  special  ex- 
ception. There  is  no  constitutional  provision 
that  vests  exclusively  in  the  husband  the 
ri^t  to  sue  for  community  property,  or  that 
would  deprive  the  Legislature  of  conferring 
such  privilege  upon  the  wife  In  certain  classes 
of  cases,  if  they  see  fit  to  so  do.  The  stat- 
ute in  question  expressly  confers  upon  the 
wife  the  privil^e  to  sue,  and  by  any  person 
ot  persons  aggrieved  by  a  violation  of  the 
provisions  of  the  bond.  It  has  been  held 
that  the  wife  is  a  party  intended  to  be  pro- 
tected by  tbe  act,  and  is  a  party  aggrieved 
that  comes  within  the  spirit  meaning  and 
letter  of  tbe  law.  In  the  view  that  we  take 
of  the  case,  it  is  unnecessary  for  us  to  decide 
whether  the  penalty  allowed  and  recoverable 
by  the  statute  in  a  suit  by  the  wife  would 
bie  s^arate  or  community  property,  for,  In 
either  event  under  the  law,  she  would  be 
entitled  to  sue.  The  statute  expressly  con- 
fers uptm  her  the  right  as  one  of  the  parties 
aggrieved,  to  bring  a  suit;  and  there  being 
no  constituticmal  provision  that  would  inters 
fere  with  the  privilege  of  the  Legislature 
to  confer  this  right  upon  the  wife,  there  is 
no  reason  to  doubt  that  she  would  be  en- 
titled to  sue  in  any  case  where  the  right  is 
expressly  by  this  statute  conferred  upon  her 
as  the  wife^  or  where  she  is  the  party 
aggrieved  by  tbe  conduct  complained  of. 
That  she  would  be  a  party  aggrieved  by  tbe 
sale  of  liquor  to  her  husband  who  is  an 
habltnal  drunkard,  and  would  be  of  the  class 
contemplated  by  tbe  statute  who  would  be 
entitled  to  sue  for  the  penalties  that  arise 
by  reason  of  such  sale,  there  can  be  no  doubt 
The  right  to  sue  being  expressly  conferred 
by  tiie  act,  the  question  as  to  tbe  right  to 
the  proceeds  that  arise  from  a  Judgment  ob- 


tained in  a  suit  based  on  the  statute,  Is  a 
matter  not  to  be  considered  In  determining 
whether  the  wife  could  sue.  The  Judgment 
so  recovered  may  be  separate  or  community 
property,  which,  as  said  before,  it  is  unneces- 
sary to  determine;  the  right  being  expressly 
conferred  by  the  act,  we  hold  that  the  wife 
was  entitled  to  sue  tor  tbe  penalties  Involved. 
Speer,  Law  of  Married  Women,  $  288.  Wright 
V.  Tipton,  92  Tex.  168,  46  S.  W.  629;  Tar- 
klngtOD  V.  Brunett  (Tex  Civ.  App.)  61  S. 
W.  274;  Tipton  v.  Thompson  (Tex.  Civ. 
App.)  60  S.  W.  641;  Hahn  v.  Goings  (Tex. 
Oiv.  App.)  66  S.  W.  217.  The  trial  Judge 
in  sustaining  the  demurrer,  for  whose  opin- 
ion we  have  a  high  regard,  was  evidently 
controlled  by  what  was  said  by  the  court  in 
Wartelsky  v.  McOee  (Tez.  Olv.  App.)  SO 
S.  W.  68,  which  seemingly  supports  tbe  rul- 
ing of  the  court  below.  But  as  we  construe 
that  decision,  that  court  in  passing  upon  the 
question,  evidently  lost  sight  of  or  did  not 
consider  tbe  power  of  the  Legislature  to  con- 
fer the  special  right  upon  the  wife  to  sue  in 
cases  of  this  class. 

For  the  error  of  the  trial  conrt  In  sustain- 
ing the  demurrer,  the  Judgment  is  reversed, 
and  the  cause  remanded. 

Beversed  and  remanded. 


HAYWOOD   V,    SCARBOROUGH   et   al. 

(Conrt  of  CSvll  Appeals  of  Texas.    Jan.  26. 
1906.) 

1.  AppeaIi— Recobd— Mattess  Pbebehtko. 

Under  Rev.  St  1885,  art  1383,  authoriz- 
ing an  appeal  from  an  interlocntory  order  of  the 
district  court  appointing;  a  receiver,  an  appeal 
from  an  order  appointing  a  receiver,  witnoat 
notice  to  appellant  must  be  presented  upon 
the  petition  and  order  of  appointment  alona 

2.  Bkceivebs— Appointment— Gboxtrds. 

Under  Rev.  St  1895,  art  146S,  authoris- 
ing the  appointment  of  a  receiver  in  an  action 
between  persons  jointly  interested  in  property, 
where  it  la  shown  that  the  property  is  in  danger 
of  being  lost,  removed,  or  matenally  injured, 
and  article  1403  applying  the  rules  of  equity 
to  the  appointment  of  receivers,  it  was  error 
to  appoint  a  receiver  on  a  petition  alleging  tiiat 
defendant  was  trying  to  sell  property  m  which 
plaintiffs  were  interested,  that  he  was  insolvent, 
and  that  a  sale  by  him  would,  on  account  of 
his  apparent  title,  convey  a  good  title  to  an 
innocent  purchaser,  where  there  was  no  al- 
legation that  the  property  was  in  danger  of 
being  lost  removed,  or  materially  injured,  and 
an  Injunction  order  to  prevent  the  sale  or 
removei  of  the  proi>erty  was  prayed  tor  and 
granted. 

8.  Sauk  —  Ex  Pabtb  Appoirtuxnt  —  Re- 
quisites. 

In  order  to  justify  the  appointment  of  a 
receiver  without  notice  to  the  adverse  party,  the 
facts  showing  such  a  pressing  emergency  and 
the  existence  of  such  circumstances  as  to  render 
an  inmiediate  appointment  without  notice  neces- 
sary for  the  protection  of  the  rights  of  the  ap- 
plicant should  l>e  disclosed. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Receivers,  §  57.] 

Appeal  from  District  0>nrt,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 
Action  by  L.  P.  Scarborough  and  others 
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against  R.  X  Haywood.  From  an  order  ap- 
I>ointing  a  receiver,  defendant  appeals.  Re- 
versed. 

Robertson  &  Whitaker,  for  appellant. 
Lanier  ft  Martin,  for  appellees. 

REESE,  J.  This  Is  an  appeal  from  an  or- 
der of  the  district  judge  In  cbamliers  appoint- 
ing a  receiver  upon  application  of  appellees 
and  without  notice  to  appellant.  Appellees, 
L.  P.  Scarborough  and  others,  filed  their  pe- 
tition In  the  district  court  of  Jasper  county, 
alleging  In  substance  that  they  were  part 
owners  with  appellant,  Haywood,  of  a  certain 
tract  of  land,  and  also  coialn  personal  prop- 
erty, consisting  of  a  brlclc  machine,  disinte- 
grator, boilers,  «]gine,  pomps,  oil  pipes, 
wheel  scrapers,  steel  scrapers,  wagons, 
mules,  etc.,  all  In  the  possession  of  appellant, 
and  that  appellant  had  bought  the  property 
at  a  trustee's  sale  for  the  Joint  account  of 
himself  and  appellees,  but  had  repudiated 
the  trust  and  Is  asserting  sole  ownership  In 
himself.  Appellees  prayed  for  Injunction  and 
the  appointment  of  a  receiver,  and  upon  this 
prayer,  upon  presentation  of  the  petition  to 
the  district  judge  in  chambers,  an  order  was 
made,  without  notice  to  appellant,  granting 
an  Injunction  restraining  appellant  from  sell- 
ing, disposing  of,  or  otherwise  interfering 
with  the  property  described  in  the  petition, 
and  from  interfering  with  the  receiver  in 
the  same  order  appointed,  and  the  rights  of 
the  appellees.  By  the  same  order  a  receiver 
was  appointed  with  authority  to  take  care 
of  the  property  until  the  final  determination 
of  the  suit  This  being  an  appeal  from  an 
order  appointing  a  receiver  (article  1883, 
Rev.  St  1895)  made  without  notice  to  ap- 
pellant of  necessity  must  be  presented  here 
upon  the  petition  and  the  order  appointing 
the  receiver  alone. 

It  Is  contended  by  appellant:  First  thattbe 
allegations  of  the  petition  do  not  authorize 
the  appointment  of  a  receiver;  second,  that 
no  necessity  la  shown  for  such  action  with- 
out notice  to  appellant  defendant  in  tbe  suit. 
The  allegations  of  the  petition  upon  which 
the  Injunction  was  granted  and  receiver  ap- 
pointed are  In  substance  that  appellant  is 
trying  to  sell  and  dispose  of  the  property, 
and,  should  he  succeed,  threatens  to  and  will 
apply  the  proceeds  to  his  Individual  use  and 
benefit;  that  he  Is  Insolvent  and  unable  to 
respond  to  appellees  In  damages  should  he 
sell  said  property  to  an  Innocent  purchaser 
for  value  without  notice  of  appellees'  Interest 


therein  (tbe  apparent  title  thereof  being  In 
appellant),  which  he  will  do  unless  enjoined 
and  restrained  by  this  or  some  other  court; 
and  that  such  purchaser  will  remove  tbe 
property  elsewhere,  and  appellees  will  snffer 
a  total  loss  of  their  Interest  In  said  property, 
M  such  sale  Is  made. 

The  statute  authorizes  the  appointment  of 
a  receiver  In  an  action  between  persons  joint- 
ly owning  or  Interested  In  any  property,  or 
fund,  on  the  application  of  the  plaintiflF, 
"where  It  Is  shown  that  the  property  or  fund 
is  In  danger  of  being  lost  removed,  or  ma- 
terially Injured."  Article  1465,  subd.  1.  Rev. 
St  1896.  It  Is  farther  provided  that  "in  all 
matters  relating  to  tbe  appointment  of  re- 
ceivers, the  rules  of  equity  shall  govern 
where  the  same  are  not  Inconsistent  with  the 
provisions  of  this  chapter  and  the  general 
laws  of  this  state."    Rev.  St  1895,  art  1493. 

The  petition  does  not  disclose  that  the 
property  In  question  "Is  In  danger  of  being 
lost  removed  or  materially  injured."  It  Is 
alleged.  It  Is  true,  that  if  the  receiver  should 
sell  the  property,  the  purchaser  would  re- 
move It  and  also  that  if  sold  to  an  Innocent 
purchaser,  appellant  having  the  legal  title, 
appellees'  Interest  therein  would  be  lost  to 
tbem,  but  such  sale  is  elfectually  prevented 
by  the  Injunction  prayed  for  and  granted,  and 
all  danger  of  loss  or  of  removal  is  thus  prevent- 
ed. It  Is  clear  that  neither  under  the  partic- 
ular provisions  of  the  statute  referred  to  nor 
the  general  usages  of  equity  was  there  any 
necessity  for  the  appointment  of  the  receiver. 
The  writ  of  injunction  operates  .as  a  com- 
plete protection  of  the  rights  of  the  appelleef 
from  any  of  the  dangers,  actual  or  threaten* 
ed,  referred  to  In  the  petition. 

If,  under  the  allegations  of  the  petition.  It 
had  been  proper  to  appoint  a  receiver  at  all, 
clearly  no  case  Is  made  Justifying  such  ac- 
tion without  notice  to  appellant  In  order 
to  justify  the  appointment  of  a  receiver, 
without  notice  to  the  adverse  party,  not  only 
must  a  proper  case  be  made  for  tbe  appoint- 
ment, but,  In  addition,  the  facts  shoold  be 
disclosed  showing  such  pressing  emergency 
and  the  existence  of.  such  circumstances  as 
to  render  an  Immediate  appointment  without 
notice  necessary  for  the  protection  of  tbe 
rights  of  the  applicant  No  such  emergency 
or  necessity  is  disclosed  by  the  petition. 

The  order  appointing  tiie  receiver  la  set 
aside  and  annulled,  and  it  is  ordered  that 
the  receiver  be  discharged  and  the  property 
restored  to  the  possession  of  appellant 
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WINANS  T.  McCABE.* 

<Coart    of    Civil    Appeals    of   Texaa.    Dec.   8, 
180S.    Behearinf  Denied  Jan.  24,  190&) 

1.  Public  LiArds— Afpucatior  to  Pxtbchask 
— Contest— Etidxnok. 

EiTidenoe  examined,  and  keU  to  show  that 
at  the  time  of  plaintiiTs  application  to  pur- 
chase certain  public  lands,  defendant  had  ab- 
quired  a  superior  right  thereto. 

2.  Appkaxi— HAWfT.Ma  Ebkob. 

Where,  in  a  controversy  between  different 
apidicanta  for  a  section  of  public  land,  the 
evidence  showed  defendant's  superior  right  to 
•uch  land,  the  exclusion  in  evidence  of  plaintiff's 
application,  If  erroneous,  was  harmless. 
S.  Same— Objxctionb  to  Evidencx. 

In  an  action  between  applicants  for  the 
purchase  of  public  lands,  where  plaintiff  on  the 
trial  objected  to  the  admission  in  evidence  of 
the  whole  of  a  certificate  of  the  Commissioner  of 
the  Land  Office  issued  to  defendant,  he  could 
not,  on  appeal,  urge  that  a  portion  of  such 
certificate  should  be  excluded. 

Appeal  from  District  Court,  Coke  County ; 

3.  W.  Tlmmlns,  Judge. 

Action  by  E.  H.  Wlnans  against  F.  S.  Mc- 
Cabe.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Brlghtman  &  Upton  and  B.  W.  Rimes,  for 
appellant    Hill  &  Lee,  for  appellee. 

FISHER,  O.  J.  This  Is  an  action  of  tres- 
pass to  try  title  for  1,191  acres,  brought  by 
the  appellant  against  tbe  appellee  on  the  22d 
day  of  September,  1903.  The  land  Is  de- 
scribed in  tbe  petition  as  being  section  16  in 
block  W,  located  by  virtue  of  certificate  No. 
2/1553,  Issued  to  tbe  Texas  &  Pacific  Rail- 
way Company.  There  Is  a  prayer  in  the  al- 
ternative that  it  tbe  plaintiff  Is  not  entitled 
to  recover  tbe  whole  of  tbe  1,191  acres,  then 
be  prays  for  judgment  for  all  of  tbe  section 
of  land  in  excess  of  533%  acres,  to  wit,  657% 
acres.  Tbere  was  a  trial  before  tbe  court 
without  a  jury,  and  Judgment  rendered 
against  the  appellant  in  appellee's  favor. 

We  find  tbe  following  facts : 

It  is  agreed  that  both  plaintiff  and  defend- 
ant were  tbe  legal  owners  of  the  land  claimed 
by  them  as  their  borne  section,  and  described 
by  tbem  in  tbeir  application  to  purchase  tbe 
lanu  in  controversy,  and  that  they  both  re- 
sided on  tbelr  respective  home  sections  at  the 
time  they  made  application  to  purchase  tbe 
land  in  snlt,  and  have  continued  tbeir  resi- 
dence since  said  time ;  and  it  was  also  agreed 
tbat  tbe  land  in  controversy  was  within  a 
five  miles  radius  of  tbe  home  sections  of  both 
plalhtlff  and  defendant,  tbat  both  were  over 
21  years  of  age  at  tbe  time  tbat  they  applied 
to  ptircnase  tbe  land  in  controversy,  and  qual- 
ified to  purchase  tbe  same  under  tbe  law,  and 
that  at  the  time  the  plaintiff  made  his  appli- 
cation to  purchase  said  land  be  paid  to  tbe 
county  clerk  of  Coke  county  one-fortieth  of 
the  purchase  money,  and  tbat  the  same  was 
transmitted  to  the  State  Treasurer  by  tbe 
clerk :  and  it  was  agreed  that  at  the  time  tbe 
defendant  made  his  obligation  to  the  state, 

•Writ  of  error  denied  by  Supreme  Court  February 
o,   1906. 

92  S.W.— 53 


he  paid  to  tbe  State  Treasurer  ooe-fortietb  of 
tbe  purchase  money  for  tbe  land  In  suit. 

Plaintiff  introduced  in  evideice  a  certified 
copy  of  tbe  original  field  notes  of  the  survey 
in  controversy,  dated  April  2,  1879,  which 
showed  that  the  survey  contained  533  ^/lo 
acres.  He  also  introduced  certified  copy  of 
tbe  corrected  field  notes  of  tbe  land  In  cca- 
troversy  from  the  Land  Office,  dated  May  8, 
1S93,  which  showed  that  tbe  section  of  land 
in  controversy  contained  1,191  acres,  and  in- 
troduced a  certificate  from  the  Commissioner 
of  tbe  Land  0£9ce  to  tbe  effect  tbat  it  ap- 
peared from  tbe  documents,  papers,  and  files 
of  bis  office  that  according  to  tbe  corrected 
field  notes,  dated  May  3,  1893,  tbe  survey  con- 
tained 1,191  acres,  and  was  approved  and 
passed  as  correct  on  tbe  map  of  Coke  county 
for  tbat  quantity  August  11,  1893.  Plaintiff 
Introduced  the  original  classification  and  ap- 
praisement of  school  land  in  Coke  county  sent 
to  blm  by  tbe  Commissioner  of  the  Land  Of- 
fice and  filed  in  the  county  clerk's  office  on 
the  3d  day  of  May,  1901,  which  showed  that 
tbe  section  In  controversy  was  classified  as 
dry  grazing  land  and  appraised  at  |1  per  acre, 
and  that  it  contained  1,191  acres.  Plaintiff  in- 
troduced bis  application  to  purchase  the  land 
In  controversy,  which  was  dated  September 
22,  1903,  as  additional  lands  to  bis  home  sec- 
tion, which  application  was  in  tbe  terms  re- 
quired by  law ;  and  also  Introduced  bis  obli- 
gation to  the  state  for  tbe  unpaid  purchase 
money.  The  application  was  for  the  purchase 
of  the  entire  section,  containing  1,191  acres, 
and  the  obligation  corresponded  with  tbe  ap- 
plication in  this  respect  Tbe  application 
was  filed  In  tbe  office  of  the  county  clerk  of 
Coke  county  on  September  22,  1903,  was  duly 
recorded  and  filed  in  tbe  General  Land  Office ' 
September  24,  1903,  and  was  marked  "Reject- 
ed" September  28,  1903,  by  the  Commissioner 
of  tbe  Land  Office.  It  is  agreed  tbat  the 
plaintiff  made  the  payments  required  by  law 
on  his  application. 
Tbe  appellee's  evidence  is  as  follows: 
An  application  to  purchase  the  land  in  suit 
dated  February  8,  1901,  which  describes  tbe 
land  as  section  No.  16,  block  W,  certificate 
2/1553,  grantee,  Texas  &  Pacific  R.  R.  Co., 
containing  533%  acres,  price  per  acre  $1,  and 
classified  as  dry  grazing  land.  The  appli- 
cation contained  the  proper  affidavit  required, 
which  application  had  attached  to  it  two  ob- 
ligations, payable  to  tbe  state  of  Texas  which 
\  described  the  land  as  all  of  section  16,  block 
No.  W,  certificate  No.  2/1553,  Texas  &  Pacific 
R.  K.  Co.  in  Coke  county,  Tex.  Tbe  first 
note  or  obligation  attached  to  tbe  applica- 
tion was  payable  to  tbe  state  of  Texas  In  tbe 
sum  of  $519.12,  and  it  Is  agreed  that  this  was 
the  note  that  was  originally  made  and  accom- 
panied the  application  of  February  8,  1901. 
The  second  obligation  was  the  same  as  tbe 
first,  with  tbe  exception  tbat  It  was  for  tbe 
sum  of  $1,161.23.  This  obligation  was  pasted 
to  tbe  application,  and  It  is  agreed  that  this 
last  obligation  was  not  executed  by  tbe  ap- 
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p^ee,  McCabe,  and  filed  In  tbe  Land  Office 
until  Mandi  11,  1901,  at  which  date  It  was 
filed  In  the  office,  and'  was  indorsed  on  the 
bade  of  tbe  application  by  the  commissioner : 
"Awarded,  3/23/OL"  We  construe  this  word, 
together  with  the  figores  just  stated,  to  mean 
that  the  excess  In  the  surrey  was  awarded  to 
appellee  on  the  23d  day  of  March,  1901. 
'xuere  was  next  Introduced  in  evidence  the 
certificate  of  award  sent  appellee  by  the  Com- 
missioner of  the  Land  Office,  which  Is  as  fol- 
lows: "Austin,  Texas,  8/23/01.  F.  8.  Mc- 
Cabe, Robert  Lee,  Texas.  This  is  to  notify 
you  that  the  following  described  land  has 
been  awarded  to  you,  as  per  your  application 
to  purchase  under  act  approved  April  16th, 
1895,  as  amended  by  act  of  May  19th,  1887. 
This  sale  dates  to  you  2/11/01  [which  expres- 
sion we  construe  to  mean  that  the  sale  of  the 
excess  would  be  considered  by  the  commis- 
sioner as  dating  back  to  the  11th  day  of  Feb- 
ruary, 1901.]  Section  16,  block  W,  certificate 
2/1563,  Texas  &  Pacific  R.  R.  C6.,  533% 
acres  Coke  County."  There  was  next  in- 
troduced in  evidence  the  following  letter  from 
the  Commissioner  of  the  Land  Office,  of  date 
March  1,  1901,  to  appellee  McCabe:  "Tou 
are  advised  that  your  application  for  section 
16  and  78  In  block  W,  T.  &  P.  R.  R.  Co.,  in 
Coke  county,  filed  in  this  office  2/11/01  stands 
suspended,  for  the  reason  that  section  16  con- 
tains 1,191  acres.  Hence  we  will  have  to  ask 
that  you  make  a  new  obligation  If  yon  want 
all  of  the  survey,  for  $1,161.23,  and  send  an 
additional  $16.09  to  the  state  treasurer  as 
first  payment,  or  make  a  new  application  and 
obligation,  and  apply  in  multiples  of  80  acres, 
as  you  have  applied  for  533%.  We  cannot 
sell  that  amount  to  yon  unless  we  sell  all  of 
the  unsold  part  of  the  survey.  If  you  make 
obligation  for  the  whole  amount  as  above 
stated,  date  the  same  with  your  application, 
which  is  February  8th,  1901.  Tou  will  also 
be  required  to  file  affidavit  that  you  are  over 
twenty-one  years  of  age.  When  you  write 
us  In  regard  to  the  matter,  please  refer  to 
your  suspended  application."  There  was 
next  Introduced  a  letter  of  date  March  6, 
1901,  to  the  Commissioner  of  the  Land  Office 
from  appellee  McCabe,  in  reply  to  the  above 
letter,  as  follows:  "Enclosed  find  new 
obligation  of  me  to  purchase  the  land  therein 
fully  described  in  tbe  obligation,  for  I  want 
to  purchase  all  of  section  16.  Also  find  my 
affidavit  to  the  effect  that  I  am  over  twenty- 
one  years  of  age.  And  further  I  desire  to 
state  to  you  that  I  this  day  mailed  to  the 
state  treasurer,  the  $16.09,  that  you  stated 
would  be  necessary  to  complete  the  first  pay- 
ment thereon.  See  your  letter  to  me  dated 
March  Ist,  1901,  and  suspended  application. 
Hoping  that  this  may  be  sufficient,  but  in  case 
there  Is  anything  lacking,  please  write  me  at 
once  at  Robert  Lee,  Texas,  and  I  will  at  once 
respond  to  same." 

Appellee  next  introduced  a  letter  of  Jan- 
nary  30.  1903,  from  the  Commissioner  of  tbe 
Land  Office  to  the  State  Treasurer,  as  fol- 


lows: "You  are  advised  that  as  per  correct- 
ed field  notes,  section  16,  blodc  W,  T.  &  P. 
R.  R.  Co.  certificate  2/1563,  Coke  oonnty, 
originally  sold  to  F.  S.  McCabe  for  633% 
acres,  now  contains  1191  acres,  and  yon  are 
authorized  to  accept  paymoit  in  accordance 
Vith  this  increased  acreage."  Appellee  In- 
troduced in  evidence  a  certificate  of  the  Com- 
missioner  of  the  Land  Office  that  there  ap- 
peared from  the  papers,  documents,  and  rec- 
ords of  his  office  the  following  facts:  That 
section  16  was  classified  as  dry  grazing  land 
and  valued  at  $2  an  acre,  under  tbe  school 
land  act  of  April,  1887,  and  was  on  the  mar- 
ket for  sale  at  that  classification  and  valu- 
ation until  after  the  passage  of  the  school 
land  act  of  April,  18a%  and  that  after  that 
time,  and  prior  to  the  ameudmoit  of  said  act 
in  1897,  the  section  was  classified  as  dry 
grazing  land  at  $1  an  acre,  and  that  such  was 
Its  classification  and  valuation  until  the  same 
was  awarded  to  the  appellee,  McCabe,  on  bis 
application  filed  in  tbe  General  Land  Office 
February  11,  1901.  It  was  further  certified 
by  the  Commissioner  that  it  appears  from  tbe 
files  and  records  of  his  office  that  all  of  sec- 
tion 16,  the  land  in  controversy,  containing 
1,191  acres,  as  per  the  corrected  field  notes  of 
May  2,  1903,  was  sold  and  awarded  to  the 
appellee,  McCabe,  and  that  his  purchase  is 
in  good  standing  in  the  Land  Office.  Appel- 
lee introduced  a  letter  of  date  January  3. 
1903,  from  the  Commissioner  of  the  Land  Of- 
fice, to  the  following  effect:  That  the  Com- 
missioner had  examined  into  the  purchase  of 
section  16  by  appellee,  and  he  informs  the 
appellee  that  the  sale  should  have  originally 
been  for  1,191  acres,  Instead  of  633%  acres, 
which  tbe  letter  states  was  awarded  to  ap- 
pellee, and  concludes  with  this  statement: 
"Tou  will  please  write  to  tbe  state  treasurer 
and  ask  him  what  amotmt  Is  necessary  for 
you  to  pay  in  order  to  place  the  1191  acres  in 
good  standing,  If  It  Is  not  so  now  under  Ar- 
tlcles4274and4276.  Revised  Statutes  of  1895. 
The  purchaser  of  this  section  was  entitled  to 
purchase  the  entire  tract,  which  it  seems  you 
applied  for  originally,  but  of  course  not 
knowing  how  much  was  In  the  entire  tract, 
you  only  gave  your  obligation  for  the  orig- 
inal survey,  but  later  sent  your  obligation 
including    its   excess." 

The  appellee  next  offered  in  evidence  tbe 
following  certificate  of  the  Commissioner  of 
the  Land  Office:  "I,  John  J.  Terrell,  Com- 
missioner of  the  General  Land  Office  of  the 
state  of  Texas,  do  hereby  certify  that  the 
papers,  documents  and  records  of  said  office 
show  the  following  facts:  (1)  That  F.  S. 
McCabe  did  on  February  11th,  1901,  file  in 
Bald  office  an  application  for  the  purdiase  of 
all  of  section  16,  block  W,  T.  &  P.  Ry.  Co, 
certificate  2/1563,  In  Coke  county,  and  de- 
scribing same  as  containing  683%  acres  and 
classed  as  dry  grazing  and  offwlnc  fl  per 
acre  therefor.  (2)  That  on  ManA  1st,  1901. 
the  said  F.  S.  McCabe  was  notified  by  said 
office  that  the  said  survey  contained  1,191 
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acres  and  that  he  most  make  an  obligation 
for  11,161.23  and  remit  to  the  State  Treasurer 
$16.09  more  money  as  balance  of  first  jpay- 
ment  If  be  wanted  the  entire  surrey.  (3) 
That  on  March  1st,  1901,  the  acreage  of  the 
said  section  16  was  changed  on  the  classifica- 
tion and  appraisonent  sale  record  of  school 
lands  from  633%  acres  to  1,191  acres,  as  per 
the  approved  corrected  field  notes  on  file  in 
said  office.  (4)  That  on  March  11th,  1901. 
the  said  McCabe  filed  in  said  oSlce  a  new 
obligation  for  the  entire  1,191  acres  and  In- 
formed the  said  office  by  letter  dated  March 
6th,  1901,  and  received  in  said  office  March 
11th,  1901,  that  he  wanted  the  entire  survey 
and  had  remitted  to  the  State  Treasurer  the 
balance  of  $16.09  on  first  payment  for  same. 
(5)  That  on  March  12th,  1901,  the  State 
Treasurer  was  advised  of  the  acceptance  of 
the  said  application  for  the  said  section  16; 
but  ill  that  advice  the  acreage  was  given  as 
S33%  A.  (6)  That  on  March  20th,  1901,  the 
State  Treasurer  filed  In  this  office  his  receipt 
for  first  payment  in  accordance  with  the  no- 
tice to  him  of  March  12th,  and  ttiat  the  award 
of  said  section  to  the  said  McCabe  was  tona- 
ally  Issued  March  23d,  1901.  (7)  That  the 
award  or  sale  of  the  said  section  16  to  the 
said  F.  S.  McCabe  was  hereafter  entered  in 
the  book  of  final  entry  or  index,  as  being  all 
of  the  section  and  containing  1,191  acres, 
and  the  wrapper  containing  the  application, 
receipts  and  other  papers  pertaining  to  said 
award  or  sale  was  indorsed  as  being  made 
for  1,191  acres.  (8)  That  on  January  29th, 
1903,  this  award  or  sale  of  section  16  was  In- 
vestigated and  the  State  Treasurer  was  ad- 
vised, on  January  30th,  1903,  that  the  survey 
oontalned  1,191  acres  instead  of  533%  acres, 
and  that  he  was  authorized  to  accept  payment 
accordingly.  (9)  That  on  January  30th,  1903, 
the  said  F.  S.  McCabe  was  advised  as  to  the 
Increase  or  excess  in  the  survey  and  to  confer 
with  the  State  Treasurer  as  to  the  amount 
necessary  to  cover  the  excess.  (10).  That  on 
March  30th,  1903,  the  State  Treasurer  filed  In 
this  office  his  receipt  for  $16.45  as  payment 
on  the  principal  and  $5.65  as  balance  of  In- 
terest on  the  said  purchase  of  section  16  by 
the  said  F.  S.  McCabe.  (11)  That  the  said 
award  or  sale  of  said  section  16  to  the  said 
F.  8.  McCabe  Is  now  In  good  standing  In  his 
name  on  the  records  of  said  office  for  1,191 
acres.** 

Appellee  introduced  In  evidence  the  eerO- 
fled  copy  from  the  Land  Office  of  the  classi- 
fication and  appraisement  of  the  land  In  con- 
troversy under  the  act  of  1895,  which  show- 
ed that  the  surv^  in  controversy  was  pla- 
ced on  the  market  as  containing  533%  acres, 
aa  dry  grazing  land,  valued  at  $1  per  acre; 
and  in  this  connection  olCered  in  evidence  the 
clasiflcatlon  and  appraisement  on  file  In  the 
county  cl«-k's  office  of  Oke  county,  show- 
Inc  that  all  of  section  16  was  originally 
claalfled  and  placed  on  the  market  as  con- 
taining 538%  acres.  There  are  some  other 
facta  In  the  record,  but  they  merely  tend  to 


show  that  the  Commissioner  of  the  Land 
Office  and  the  State  Treasurer  recognized 
the  title  of  appellee  to  the  full  1,191  acres, 
and  that  he  liad  made  his  obligations  and 
made  payment,  as  reQUlred,  for  that  amount, 
after  being  notified  that  the  survey  contain- 
ed the  excess,  as  shown  by  the  evidence. 
And  it  appears  from  the  facts  that  the 
original  intention  of  the  appellee  was  to 
purchase  all  of  the  entire  section  No.  16, 
and  his  obligation  states  that  it  is  for  all 
of  section  16.  As  soon  as  he  was  informed 
of  the  excess  in  the  survey,  he  took  the  steps 
required,  under  the  Instructions  of  the  C!om- 
mlssloner  of  the  Land  Office,  to  purchase  the 
same;  and  we  conclude,  as  matter  of  fact, 
that  prior  to  May,  1901,  when  the  appellant 
claims  that  he  had  made  the  application 
which  was  rejected,  the  appellee  liad  ac- 
quired a  superior  right  to  the  land. 

Appellant's  first  assignment  of  error  Is  to 
the  ettect  that  tiie  court  erred  in  not  per- 
mitting him  to  Introduce  In  evidence  an  ap- 
plication to  purchase  the  land  In  contro- 
versy, of  date  May  8,  1901.  It  Is  unneces- 
sary to  set  out  the  terms  of  this  application, 
but  we  think,  conceding  that  there  was  an 
excess,  and  admitting  the  theory  of  appellant 
to  be  correct,  that  the  excess  had  not  been 
previously  purchased  by  appellee,  we  think 
the  ruling  of  the  court  in  excluding  the  ap- 
plication Is  Justified  by  the  case  of  WlUough- 
by  V.  Long,  96  Tex.  194,  71  S.  W.  545.  But, 
however.  In  view  of  our  findings  of  fact,  the 
admission  In  evidence  of  this  application 
would  not  have  aided  the  plaintlfTs  case,  be- 
cause, under  the  facts  as  stated  In  the  rec- 
ord, we  have  reached  the  conclusion  that 
the  appellee  acquired  a  superior  right  over 
appellant  to  all  of  the  entire  section,  prior 
to  the  date  of  this  application. 

We  overrule  appellant's  second  assignment 
of  error.  We  are  inclined  to  the  opinion 
that  that  part  of  the  certificate  that  Is  ob- 
jected to  was  properly  admitted  In  evidence. 
The  word  "remarks"  was  Intended  by  the 
Ck>mmlssloner  to  explain  some  words  con- 
tained in  the  certificate,  which  would  pos- 
sibly have  been  meaningless,  unless  the  ex- 
planation was  given.  We  cannot  say  to 
what  extent  the  trial  court  considered  the 
explanation  made  by  the  Commissioner  un- 
der the  head  of  "remarks,"  but  it  was  clear- 
ly admissible  for  the  purpose  of  indicating 
that  the  Commissioner,  In  framing  his  cer- 
tificate, did  not  Int^id  to  certify  that  the 
land  in  controven^  was  on  the  market 
The  word  "remarks"  referred  to  McCabe, 
which  Indicated,  in  view  of  the  statement, 
that  McCabe  was  the  purchaser  of  the  sur- 
vey in  controversy.  And,  if  this  was  true. 
It  could  be  considered  by  the  court  for  what 
it  was  worth,  as  indicating  that  it  was  not 
the  purpose  of  tiie  Commissioner  to  certify' 
that  the  land  In  controversy  was  on  the 
market  for  sale. 

The  third  assignment  of  error  la  overrul- 
ed.   Objection  is  there  urged  to  the  adml» 
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Bion  of  the  entire  certificate  of  the  Commla' 
Bloner  of  the  Land  Office.  That  certificate 
embraces  a  number  of  facts  which,  It  Is 
claimed,  appear  from  the  records  and  files 
of  the  Land  Office.  While  It  Is  more  than 
likely,  If  we  were  called  upon  to  so  de- 
cide, we  would  hold  that  some  of  the  fact» 
certified  were  not  matters  that  could  be 
properly  embraced  in  the  certificate.  It  Is 
clear  that  a  part  of  the  facts  stated  could 
have  been  taken  from  and  appeared  of  rec- 
ord In  the  Land  Office.  The  Ck)mmiB8ioner 
is  empowered  by  law  to  give  a  certificate  of 
any  fact  that  appears  of  record  in  his  office. 
Now,  the  objection  is  to  the  whole  of  this 
certificate.  A  part  of  It  being  admissible, 
the  appellant  is  in  no  position  to  urge  the 
objection  In  this  court  that  It  should  be  ex- 
duded.  But  if  the  entire  certificate  had 
been  excluded,  the  ruling  would  not  have 
benefited  the  appellant,  because  there  Is 
enough  uncontradicted  evidence  In  the  rec- 
ord. Independent  of  the  certificate,  to  estab- 
lish the  appellee's  superior  right  to  the  land. 

We  overrule  the  appellant's  fourth  and 
fifth  assignments  of  error.  The  land  was 
properly  on  the  market  for  sale  as  |1  an 
acre,  and  was  properly  sold  to  the  appellee. 
His  original  purpose  and  Intention  was  to 
acquire  title  to  the  entire  section,  and  as 
soon  as  the  excess  was  discovered  he  took 
steps  promptly  to  purchase  same  prior  to  the 
time  that  appellant  attempted  to  acquire  any 
riglit  The  land  was  awarded  to  the  appel- 
lee, and  the  authorities  who  are  required 
to  sell  and  to  receive  the  purchase  price 
have  recognized  the  existence  of  his  superior 
right,  which  Is  in  good  standing  In  both  the 
d^artmoits  that  have  Jurisdiction  over  that 
matter.  The  small  amount  which  was  not 
paid  by  appellee  Is  too  trifling  to  be  noticed; 
but,  however,  his  obligation  is  treated  by  the 
treasurer  as  being  for  the  full  purchase 
price. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed 

Affirmed. 


BRTBON  ft  HABTGBOVB  et  al.  v.  BOTOE 
et  al.* 

(Court  of  Civil  Appeals   of  Texas.    Jan.  21, 

190C.) 

L  ^rtBtscE — ^Best  Ain>  Secordabt  EjVidb;kck 

—Foundation. 

Where  an  unrecorded  contract  for  the  sale 
of  land  was  made  in  duplicate,  parol  evidence 
of  the  terms  thereof  wa^  inadmissible  because 
of  the  alleged  loss  of  one  of  the  duplicates,  with- 
out an  ettort  being  made  to  account  for  the 
nonproduction  of  the  other. 
2.  Vendob  and  Pukchaseb — TTnbecobded  Cow- 

T&ACT— Pendente  Lite  Pubchabeb. 

Where  plaintiff,  in  a  suit  involving  the 
title  to  certain  land  contracted  to  be  conveyed 
by  the  defendant  in  such  action  to  another  by 
an  unrecorded  contract,  had  no  notice  thereof 
at  the  time  the  suit  was  brought,  the  purchaser 

*Wrtt  of  error  denied  by  Supreme  Court  May  i, 
IvM. 


under  such  contract  would  be  regarded  as  a  par- 
chaser  pendente  lite. 

[Ed.  Note. — For  ca!<es  in  point,  see  reii.  33, 
Cent.  Dig.  Lis  Pendens,  {  31.] 

3.  Lis  Pendens — Pubckasers  Pendent*  Lttk. 

Where  a  writ  of  error  was  sned  ont  withia 
the  period  provided  by  law,  lis  pendoas  con- 
tinued, and  a  deed  to  the  property  in  contro- 
versy made  between  the  date  of  the  jadgment 
and  the  suing  out  of  the  writ  of  error  rendered 
the  grantees  purchasers  pendente  lite. 

[E!d.  Note. — For  cases  in  point,  see  toL  83» 
Gent.   Dig.   Lis  Pendens,  §  SO.] 

4.  Saub— Dismissal   of    Actioit— Gboss-Biix 

— Pendency. 

Where  in  an  action  to  quiet  title  defend- 
ant's grantor  defended  and  filed  a  cross-bill 
claiming  title  to  the  land,  the  fact  that  plain- 
tiff's suit  was  dismissed  for  want  of  prosecu- 
tion did  not  preclude  the  cross-bill  from  operat- 
ing as  a  lis  pendens  during  the  time  plaintiff 
was  entitled  to,  and  did,  prosecute  a  writ  of 
error  from  a  judgment  on  snch  cross-bill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.   Lis  Pendens,  {{  28-32.] 

6.  Judgment — Vacation — Jukibdiotiok. 

Where  a  judgment  was  void  for  want  of 
service  on  one  of  the  defendants,  it  was  proper 
for  the  court  to  set  the  same  aside,  althongh 
it  appeared  that  such  defendant  had  no  farther 
interest  In  the  land  in  controversy. 

[Ed.  Note. — For  cases  in  point,  see  ToL  30, 
Cent.  Dig.  Judgment,  {  686.J 

6.  Same — Coixatebai,  Attack. 

Where  the  record  of  a  jadgment  on  a 
cross-bill  showed  that  it  was  rendered  on  the 
same  day  that  the  cross-bill  was  filed,  so  that 
service  could  not  have  been  had  and  that  the 
persons  against  whom  the  judgment  was  ren- 
dered did  not  appear,  it  was  subject  to  col- 
lateral attack. 

[Ed.  Note. — For  cases  In  point  see  vol.  80, 
Cent  Dig.  Judgment  K  926,  927.] 

7.  Landlobd  and  Tenant— Advebsk  Posses* 
■ION  BY  Tenant — Notice. 

Where  a  tenant  purchased  the  leased  land 
at  tax  sale,  it  was  necessary  to  set  the  stat- 
ute of  limitations  running  in  its  favor  under 
such  claim  that  it  should  repudiate  its  tenancy 
by  notice  to  the  landlord. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  |S  204-209.] 

8.  Appeal  —  Assignments  of  Ebbor — Exclu- 
sion OF  Evidence. 

An  assignment  of  error  to  the  exclnsion  of 
evidence,  which  failed  to  state  the  objectiona 
Interposed  thereto,  will  not  be  considored  on 
appeal. 

9.  Evidence — Best  and  Seoonoabt  Evidkncb 
—Notice  to  Pboduce. 

A  notice  to  produce  letters  written  by  R. 
to  "B.  and  M."  was  insufficient  to  reqnlre  the 
production  of  letters  written  by  R.  to  M. 

[Bid.  Note. — For  cases  in  point  see  toL  20, 
Cent  Dig.  Evidence,  i  645.] 

10.  Appeal — Habmless  Errob. 

Where,  in  an  action  to  recover  certain  land, 
.the  court  found  that  plaintiff,  about  the  date 
stated  in  a  letter,  learned  through  correspond- 
ence with  R.  that  the  land  had  been  sold  for 
taxes  and  purchased  by  a  tenant,  defendant  was 
not  harmed  by  the  court's  refusal  to  require 
the  production  of  letters  under  a  notice  for  the 
purpose  of  proving  the  same  fact. 

11.  QuiETiNO  Title — Relief  to  Plautiiff — 
Rents  and  Profits. 

Where,  in  an  action  to  qniet  title,  plaintiff 
was  adjudged  the  owner  of  the  land  and  re- 
covered a  judgment  for  the  title  and  ponscsaioa 
against  defendants,  judgment  was  also  propwlj 
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rendered  in  her  favor  for  the  rental  valae  of 
the  land  during  defendants'  possession,  a*  pro- 
fided  by  Rev.  St  1895,  art  6278. 

Appeal  from  District  Court,  Condio  Covor 
ty;  John  W.  Goodwin,  Judge. 

Action  by  Mary  F.  Boyce  and  others 
against  Bryson  A  Hartgrove  and  other& 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

The  following  statement  of  the  nature  and 
result  of  the  suit  contained  in  appellees'  brief 
being  substantially  complete  and  accurate,  la 
adopted:  "The  land  in  controversy  was  pat- 
ented to  R.  P.  Boyce,  husband  of  appellee 
Mary  P.  Boyce,  Dec.  29, 1876;  who  leased  the 
same  to  appellant,  the  Concho  Cattle  Company 
of  Texas,  in  1887  for  a  period  of  five  years. 
R.  P.  Boyce  died  in  1890,  and  in  1895,  appel- 
lee Mary  F.  Boyce,  by  written  instrument, 
leased  the  land  to  appellant  the  Concho  Cat- 
tie  Company  for  a  period  of  five  years,  in  con- 
sideration, among  other  things,  that  said  ap- 
pellant pay  all  taxes  thereon  for  the  entire 
period  of  said  lease;  that  on  the  date  of  said 
lease,  said  appellee  and  her  two  children, 
Robert  P.  Boyce  and  Mrs.  Roberta  C.  Lanli- 
ford,  were  the  sole  owners  of  said  land,  and 
said  appellee  became  the  sole  owner  of  same 
In  1898,  by  acquiring  the  interest  therein  of 
her  said  children.  In  1897,  during  the  ex- 
istence of  said  lease,  the  land  was  sold  for 
taxes  under  judgment  rendered  in  the  dis- 
trict court  of  Concho  county,  at  the  March 
term,  1897,  at  the  suit  of  the  state  against 
unknown  owners  and  appellant,  the  Concho  Cat- 
tle Company  of  Texas,  became  the  purchaser. 
On  October  29, 1900,  appellees  Mary  F.  Boyce 
and  H.  Masterson  (the  latter  holding  the 
legal  title  to  the  land  by  warranty  deed  from 
bis  co-appeiiee),  filed  their  suit  In  said  court 
against  appellant  the  Concho  C&ttle  Company 
to  vacate,  annul,  and  cancel  said  tax  judg- 
ment, sale,  and  deed,  to  remove  cloud  and  for 
the  possession  of  the  land.  At  the  April 
term,  1901  of  said  district  court,  said  cause 
was  called  for  trial,  on  the  11th  day  of  April, 
and  said  appellant  on  said  date  appeared  and 
filed  therein  Its  original  answer  and  cross- 
bill, and  appellees  failing  to  appear  were  non- 
suited and  Judgment  rendered  against  them  in 
favor  of  said  appellant,  on  Its  crosa-bili,  on 
the  date  same  was  filed,  the  Judgment  recit- 
ing tbe  nonappearance  of  appellees.  At  the 
suit  of  appellee  Mary  F.  Boyce  against 
her  co-appeiiee  H.  Masterson,  judgment  was 
rendered  In  favor  of  the  former  in  said 
district  court  on  tbe  31st  day  of  March, 
1902,  divesting  ail  tltl«  to  the  land  in  con- 
troversy out  of  said  Masterson,  and  vest- 
ing same  in  said  Mary  F.  Boyce;  and  on 
same  date  appellee  Mary  F.  Boyce  filed  her 
petition  for  writ  of  error  in  said  cause  No. 
378,  In  which  she  had  been  nonsuited,  and  in 
which  appellant  the  Concho  Cattle  Company 
recovered  Judgment  against  her  on  Its  said 
cross-bill.  That  said  judgment  was  reversed 
and  cause  remanded  as  to  appellee  Mary  F. 


Boyce  by  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  of  Texas  on 
the  22d  day  of  October,  1902.  70  S.  W.  854  On 
the  31st  day  of  March,  1903,  appellee  Mary  F. 
Boyce  filed  in  said  cause  No.  378  her  first  amen- 
ed  original  petition,  the  only  difCerence  in  the 
amended  and  original  petitions  being  that  in 
the  latter  she  appears  as  warrantor  for  her 
coplaintifl*  Masterson,  and  in  the  former  she 
appears  alone,  alleging  that  she  holds  the 
legal  title  to  tbe  land;  but  in  all  other  re- 
spects the  form  of  action,  the  purpose  of  the 
suit,  the  subject-matter  of  the  suit,  the  par- 
ties plaintiff  and  defendant,  remained  the 
same.  On  the  Slst  day  of  March,  1903,  api>el- 
lant  the  Concho  Cattle  Company  filed  in  said 
cause  No.  378,  its  first  amended  original  an- 
swer, alleging  as  in  the  original,  title  In  itself, 
and  specially  pleading  its  title  under  said  tax 
Judgment  And  on  said  last  date,  judgment 
was  rendered  in  said  cause  No.  378  in  favor 
of  appellee  Mary  F.  Boyce  against  appellant 
the  Concho  Cattle  Company,  vacating  and  an- 
nulling said  tax  Judgment  and  sale  thereun- 
der, and  canceling  the  sherlfTs  deed  and  for 
recovery  of  the  land,  etc.  That  after  the 
Concho  Cattle  Comptmy  had  recovered  judg- 
ment on  its  cross-bill  in  cause  No.  378,  as 
above  stated,  and  before  appellee  Mary  F. 
Boyce  filed  her  petition  in  said  cause  for  writ 
of  error,  as  above  stated,  said  company  made 
a  deed  of  conveyance  of  the  land  in  contro- 
versy to  appellants  Bryson  &  Hartgrove, 
which  deed  bears  date  June  14, 1901.  Appel- 
lees Mary  F.  Boyce  and  H.  Masterson  filed 
this  suit  in  the  district  court  of  Concho  coun- 
ty against  appellants  Bryson  &  Hartgrove 
and  the  Concho  Cattle  Company  of  Texas, 
on  the  26tb  day  of  September,  1904,  for  the 
recovery  of  said  land,  specially  pleading  all 
the  matters  hereinbefore  set  out  Appellants 
Bryson  &  Hartgrove  filed  in  said  cause  their 
first  amended  original  answer  on  the  8th  d^ 
of  April,  1905,  and  appellant  the  Concho  Cat- 
tle Company  filed  its  answer  on  same  date, 
adopting  the  answer  of  its  co-appellants,  and 
on  same  date  appellees  filed  their  first  sup- 
plemental petition;  and  on  same  date  appel- 
lants Bryson  &  Hartgrove  filed  their  first  sup- 
plemental answer;  and  on  same  date  said 
cause  was  tried  by  the  court  vrtthout  a  jury, 
resulting  in  a  judgment  in  favor  of  appellees 
against  appellants.  From  this  judgment  ap- 
pellants have  appealed,  and  only  appellants 
Bryson  &  HarQ^ve  have  filed  brief  in  said 
cause." 

T.  C.  Willclnson,  for  appellants.  C.  O. 
Harris  and  M.  C.  Smith,  for  appellees. 

BIDSON,  J.  (after  stating  the  facts).  Ap- 
pellants* first  assignment  of  error  complains 
of  the  exclusion  by  tbe  court  below  of  the 
testimony  of  certain  witnesses  offered  by 
them  to  prove  the  existence  and  contents  of 
an  alleged  lost  unrecorded  executory  contract 
of  sale  made  by  tbe  Concho  Cattle  Company 
to  them  of  the  land  in  controversy  in  June, 
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1900.  The  testimony  was  excluded  upon 
objections  by  appellees  on  the  grounds  that 
same  was  Immaterial,  and  that  proper  dili- 
gence to  procure  the  original  contract  had 
not  been  shown  as  a  basis  for  the  admission 
of  secondary  evidence.  The  court  below  ap- 
pended to  the  bill  of  exceptions  taken  to  Its 
action  In  excluding  this  testimony,  a  state- 
ment to  the  ^ect  that  the  evidence  showed 
the  contract  to  have  been  executed  In  dupli- 
cate, and  that  the  Concho  Cattle  Company, 
one  of  the  defendants  In  this  case,  w  Its 
president,  received  one  copy,  and  no  effort 
was  made  to  account  for  the  nonproductlon 
of  that  duplicate  original;  that  said  company 
is  a  party  to  this  suit,  and  Bryson  &  Hart- 
grove  claim  the  land  under  it  The  action 
of  the  court  in  excluding  said  testimony  was 
correct,  because  there  was  no  proper  predi- 
cate shown  for  the  admission  of  said  testi- 
mony. The  court,  in  further  explanation  of 
its  said  action,  also  appended  to  said  bill  of 
exceptions  a  statement  to  the  effect  that  the 
evidence  shows  that  the  conveyance  of  the 
land  in  question  to  Bryson  &  Hartgrove  waB 
after  the  judgment  in  the  suit  to  set  aside 
the  tax  sale,  but  before  the  time  for  suing 
out  a  writ  of  error  had  expired;  that  the 
evidence  also  showed  that  toe  several  months 
before  defendants  received  the  deed  to  the 
land  In  question,  the  suit  to  set  aside  the 
tax  sale  had  been  filed  and  was  pending; 
that  the  evidence  further  showed  that  the 
only  title  the  Concho  Cattle  Company  had  to 
the  land  In  question  was  the  tax  Judgment 
and  deed,  to  set  aside  which,  the  suit  bad 
been  filed  before  defendants  had  obtained 
their  deed;  that  if  the  Concho  Cattle  Com- 
pany had  any  other  titie,  It  is  based  upon 
their  judgment  against  Masterson  in  the 
suit  brought  against  the  Concho  Cattie  Gom> 
pany  by  Masterson  and  Mrs.  Boyce.  It  also 
appears  from  the  record  that  the  cross-bill 
of  the  Concho  Cattie  Company  had  been  filed 
in  said  suit  brought  by  appellees  to  set  aside 
the  tax  judgment  and  sale  under  which  said 
Cattle  Company  claimed  the  land  In  contro- 
versy and  judgment  obtained  by  it  on  said 
cross-bill  for  said  land  prior  to  the  execu- 
tion by  It  of  the  conveyance  under  which 
appellants  claimed  the  land,  and  that  said 
suit  Instituted  by  said  cross-bill  was  pending 
at  the  date  of  the  execution  and  delivery  of 
sAld  conveyance.  It  does  not  expressly  ap- 
pear from  the  record  whether  or  not  the  ex- 
ecutory contract  set  up  by  appellants  and 
sought  to  be  proven  was  recorded,  but  it  in- 
ferentially  appears  that  it  was  not,  and 
there  is  no  testimony  tending  to  show  that 
appellees  had  actual  notice  of  said  contract 
Indeed,  the  testimony  negatives  the  fact  of 
such  notice  until  the  trial  of  this  cause. 
The  authorities  hold  that  one  claiming  under 
an  nnrecorded  deed  at  the  time  suit  Is  com- 
menced involving  title  to  the  land  conveyed 
by  the  deed,  of  which  unrecorded  deed  the 
litigant  has  no  notice,  la  placed  in  the  cate- 
gory of  a  pendent*  lite  purchaser.    Bennett 


on  Lis  Pendens,  342;  13  Am.  ic  Eng.  Bncy. 
Law,  907;  Freeman  on  Judgments  (3d  Ed.) 
{  201;  Hoyt  v.  Jones,  31  Wis.  389-403. 
It  not  appearing  that  the  Instrument  sought 
to  be  proven  by  the  testimony  of  these  wit- 
nesses was  recorded,  or  that  appellees  bad 
actual  notice  of  the  same  at  the  commence- 
ment of  the  suit,  the  exclusion  of  proof  of 
Its  execution  and  contents  was  not  emw. 

Appellants,  by  their  second  and  third  as 
signments  of  error,  complain  of  the  concln- 
slous  of  law  of  the  coin:t  below  in  holding 
that  the  suit  of  Mrs.  Boyce  and  Masterson 
was  pending  on  June  14,  1901,  when  Bryson 
ft  Hartgrove  purchased  the  land  in  contro- 
versy, and  that  they  were  Ub  pendens  pur- 
chasers from  the  Concho  Oattle  Company 
and  stand  in  the  shoes  of  the  Concho  Cattie 
Company,  and  that  the  Judgment  in  favor  of 
said  Concho  Cattie  Company  and  against 
H.  Masterson  on  the  cross-bill  of  said  com- 
pany, being  without  service  or  notice  or  ap- 
pearance of  said  Masterson,  was,  as  to  said 
company,  void,  and  also  void  as  to  said  Bry- 
son ft  Hartgrove,  who  were  Us  pendens  pur- 
chasers; and  that  for  the  same  reason  Oil 
pendens)  the  judgment  in  favor  of  Mai^  F. 
Boyce  and  against  the  Concho  Cattie  Cam- 
pany,  setting  aside  said  tax  Judgment  and 
recovering  said  land,  was  valid  and  binding 
on  Bryson  ft  Hartgrove. 

Appellants,  under  these  assignments,  claim 
that  appellees'  suit  to  set  aside  the  tax  sale 
of  the  land  to  the  Concho  Cattle  Company, 
was  not  prosecuted  with  reasonable  diligence. 
In  that  appellees  failed  to  appear  when  the 
case  was  called  for  trial,  and  permitted  the 
same  to  be  dismissed  for  want  of  prosecution; 
and  on  this  account  the  suit  ceased  to  be 
operative  as  a  lis  pendens.  Hie  writ  of  error 
having  been  sued  out  within  the  period  pro- 
vided by  law,  lis  pendens  continued;  and  the 
deed  under  which  appellants  claim  having 
been  made  and  delivered  between  the  date 
of  the  Judgment  and  the  suing  out  of  the 
writ  of  error,  appellants  were  purchasers 
pendente  lite.  Randall  v.  Snyder.  Si  Tex. 
330;  Harle  v.  Langdon's  Heirs,  60  Tex.  6&L 
If  it  be  conceded  that  the  Judgment  dis- 
missing appellees'  suit  for  want  of  prosecu- 
tion put  an  end  to  that  suit,  the  action  of 
Concho  Cattie  Company,  under  whom  appel- 
lants claim,  Instituted  by  Its  cross-bill,  which 
involved  the  titie  to  the  land  in. controversy, 
was  pending  at  the  time  of  the  execution 
and  delivery  of  the  conveyance  under  which 
appellants  claim;  and  hence,  they  were  pen- 
dente lite  purchasers  as  to  that  action.  Har 
rls  V.  Schlinke,  95  Tex.  90,  65  S.  W.  172; 
Bennett  on  Lis  Pendens,  379.  It  was  un- 
necessary, in  order  to  constitute  the  cross-ac- 
tion of  the  Concho  Cattie  Conu>any  a  lis 
pendens  as  to  it  and  parties  holding  under 
it,  to  have  service  of  such  croes-action  upon 
appellees,  said  company  being  plaintiff  tn 
said  cross-action.  Smith  v.  Olsen,  92  Tex. 
183,  46  S.  W.  631;  Bennett  on  Lis  Pend^is, 
879.    The  action  of  the  Condio  Cattle  Corn- 
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pany  by  Its  cross-bUl  being  Us  pendens  at 
the  t]m»  of  appellants'  purchase  from  It,  ai>- 
pellee  Maiy  F.  Boyce's  amendments  of  her 
pleadings  In  said  cross-action  did  not  destroy 
its  (diaracter  as  lis  pendens. 

Appellants'  fourth  and  fifth  assignments 
of  OTor  are  not  well  taken.  The  action  of 
the  court  complained  of  could  not  Injuriously 
afFect  appellants.  The  Judgment  of  the  Con- 
cho Cattle  Company  against  H.  Masterson 
being  void  for  want  of  service  of  citation 
upon  him;  there  was  no  error  In  the  action 
of  the  court  In  so  holding,  and  decreeing  that 
same  be  set  aside  and  vacated,  although  it 
appeared  from  appellees'  pleadings  that  H. 
Masterson  no  longer  had  any  interest  In  the 
land  in  controversy.  It  was  relief  that  might 
be  properly  given  under  the  pleadings  and 
evidence  to  appellee  Mary  F.  Boyce.  The 
rec<»4  shows  that  judgment  was  rendered 
on  the  same  day  that  the  crosa-blU  was  filed ; 
therefore,  service  could  not  have  been  had. 
The  record  also  shows  that  appellees  did  not 
appear.  The  judgment  could,  therefore,  be 
attacked  ccdiaterally  at  any  time.  Roller  t. 
Rled,  87  Tex.  76,  26  S.  W.  1060. 

Api>eIIants'  sixth  and  seventh  assignments 
of  errors  are  overruled.  It  was  necessary 
for  the  Concho  Cattle  Company,  in  order  to 
set  the  statute  of  limitations  running  in  its 
favor,  to  repudiate  Its  tenancy  under  appellee 
Mary  F.  Boyce,  and  give  her  notice  thereof; 
and  the  testimony  in  the  record  does  not  dis- 
close that  this  was  done  at  a  time  that  would 
be  sufficient  to  bar  said  appellees'  right  to  re- 
cover the  land.  Udell  v.  Peak,  70  Tex.  551,  7 
S.  W.  786;  Flanagan  v.  Pearson,  61  Tex.  802; 
Carter  v.  La  Orange,  60  Tex.  638.  Appellants 
being  pendente  lite  purchasers  as  to  the  action 
brought  by  the  cross-bill  of  the  Concho  Cattle 
Company,  could  only  be  entitled  to  such 
rights  as  the  Concho  Cattle  Company 
acquired  under  the  final  judgment  In 
that  suit;  and  such  judgment  being  against 
it,  the  fact  that  H.  Masterson  was  not  made 
a  party  to  said  cross-action  would  not  be  of 
any  avail  to  appellants. 

Appellants'  eighth  assignment  of  error  does 
not  state  the  objections  interposed  to  the 
evidence  excluded,  and  on  that  account,  Is 
not  required  to  be  considered  by  us.  But,  In 
«nr  opinion,  there  was  no  error  In  the  action 
of  the  court  complained  of  in  said  assignment 
The  notice  to  produce  letters  written  by 
Batdiford  to  Mary  F.  Boyce  and  H.  Master^ 
son  did  not  require  the  production  of  letters 
written  by  Ratchford  to  H.  Masterson.  And 
further,  if  the  action  of  the  court  in  exclud- 
ing said  testimony  was  error,  it  was  harm- 
less, as  the  court  In  its  findings  of  fact  found 
that  appellee  Mary  F.  Boyce,  about  the  date 
stated  In  the  letter,  learned  through  corres- 
pondence with  Ratchford  that  the  land  had 
been  sold  for  taxes  and  bought  in  by  the 
cattle  company. 

Appellants'  ninth  assignment  of  error  Is 
overruled.  As  above  stated,  the  record  In 
the  nit  In  which  the  Concho  Cattle  Company 


obtained  Judgment  on  its  cross-bUl  against 
Mary  F.  Boyce  and  H.  Masterson  affirma- 
tively shows  that  no  service  was  had  on 
them  or  either  of  them. 

Appellants'  tenth  assignment  of  error  to 
not  well  taken.  The  testimony,  the  admls- 
slon  of  which  is  complained  of  in  this  assign^ 
ment,  was  admissible  in  this  suit  to  prove 
that  both  the  legal  and  equitable  title  to  the 
land  in  controversy  was  in  Mrs.  Boyce  at 
its  institution.  And  the  action  of  the  Con- 
cho Cattle  Company  by  Its  cross-bill  involving 
the  title  to  said  land,  being  lis  pendens  at 
the  time  of  appellants'  purchase,  they  were 
affected  thereby  as  pendente  lite  purchasers, 
independent  of  the  character  of  title  under 
which  appellee  Mary  F.  Boyce  was  defend- 
ing against  said  action  of  the  Concho  Cattle 
Company. 

For  reasons  already  stated,  we  overrule 
appellants'  eleventh  assignment  of  error. 

Appellants'  twelfth  assignment  of  error 
complains  of  the  action  of  the  court  below  in 
rendering  judgment  In  favor  of  appellee  Mary 
F.  Boyce  against  appellants  tat  the  sum  of 
|64,  as  rents  on  the  land  In  controversy. 
There  was  no  error  in  this  action  of  the  court 
Appellee  Mary  F.  Boyce,  being  the  owner  of 
the  land,  and  having  recovered  judgment  for 
the  title  and  possession  thereof  against  ap- 
pellants, was  entitled  to  the  reasonable  ren- 
tal value  thereof  while  in  their  possession; 
and  the  court  having  found  as  a  fact  that 
such  value  was  five  cents  per  acre  per  annum 
for  the  years  1902, 1903,  and  1904,  was  author- 
ized to  render  judgment  in  said  appellee's 
favor  for  said  amount  Rev.  St  1885.  art 
6273. 

There  being  no  reversible  error  pointed  out 
In  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


ATCHISON,  T.  &  S.   F.  RT.  CO.  et  al.  v. 
NATION  ft   SLAVENS.* 

(Court   of    Civil    Appeals    of    Texas.    Jan.    8, 
1906.    Rehearine  Denied  Jan.  31,   1906.) 

L  Casbiebs  —  CoRmccTiNo  Cabbiebs  —  Ac- 
tions—Instbuotions. 

In  an  action  against  connecting  carriers 
for  injuries  to  a  shipment  of  cattle,  a  charge 
that  it  was  the  duty  of  defendants  to  exercise 
ordinary  care  in  transporting  the  cattle,  and 
if  defendant's  or  either  of  them,  were  guilty  of 
negligent  delays  or  negligent  handling,  "such 
defendant  so  guilty  of  negligence  would  be 
liable  for  the  Injury  caused  by  its  negligence," 
especially  when  considered  with  a  further  charge 
expressly  stating  that  each  defendant  was  liable 
only  for  any  negligence  and  unreasonable  de- 
lay occurring  on  its  own  line,  was  not  subject 
to  the  objection  of  directing  the  jury  to  find 
against  defendants  damages  resnlting  from  the 
combined  negligence  of  themselves  and  their  co- 
defendants. 
2.  Saioe. 

Nor  was  the  charge,  In  view  of  evidence 
of  a  settlement  made  by  one  of  the  defendants 
for  the  damage  done  by  it  alone,  subject  to  the 
objection  of  authorizing  a  recovery  of  double 
damages  by  authorizing  a  recovery  for  the  en- 
tire  damage  from  defendants  who  had  not  settled. 

*Wrtt  ot  error  denied  by  Supreme  Court  Uarch  1, 
1904. 
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3.  Sauk  —  Evidence  —  Settleme:^t  BT   Gab* 

BIEB. 

Where  a  shipment  of  cattle  over  the  lines 
of  connectiDg  carriers  was  an  interstate  ship- 
ment, and  the  liability  of  each  carrier  was  limi- 
ted by  contract  to  the  damage  occurring  on 
its  own  line,  so  that  their  liability  was  several 
and  not  joint,  evidence  of '  the  amount  paid 
by  one  of  the  carriers  in  compromise  of  a  claim 
for  damages  resulting  from  its  negligence  was 
inadmissible  in  an  action  against  the  other  car- 
riers for  injuries  to  the  cattle  caused  by  their 
negligence. 

4.  Same  —  LiABiLiTT    or    Cabbteb— Act    of 
God — CoNCUBBiNo  Neolioence  of  Cabbies. 

Where  the  negligence  of  a  carrier,  intrust- 
ed with  a  shipment  of  cattle,  exposes  the 
cattle  to  inclement  weather,  the  carrier  is  liable 
for  the  resulting  damage,  although  the  weather 
also  contributed  to  such  damage. 

5.  Same  —  Conneotino   Cabbiebs— Actions— 

Afpobtionuxnt  of  Dajiaqes. 
In  an  action  against  connecting  carriers 
for  injury  to  cattle  transported  by  them  under 
contracts  limiting  the  liability  of  each  carrier 
to  its  own  line,  it  was  not  necessary  for  the 
court  to  require  the  jury  to  first  find  the  whole 
amount  of  damage  sustained  along  the  entire 
route  from  the  initial  to  the  terminal  point  of 
transportation,  and  to  then  estimate  the  damage 
caused  by  each  carrier  and  divide  the  entire 
sum  found  against  all  in  proportion  to  the 
several  amounts  found  against  each. 
8.  Dauaoes— Evidence— Mabket  Value. 

On  the  issue  of  the  value  of  property  at  a 
certain  place,  at  which  there  is  no  market  value, 
proof  of  the  market  value  at  other  places,  to- 
gether with  the  cost  of  transportation  to  the 
place  in  question,  is  admissible. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggln,  Judge. 

Action  by  Nation  &  Slavens  against  the 
Atchison,  Top«ka  &  Santa  F6  Railway  Com- 
pany and  others.  From  a  judgment  for 
plalntlfTs,  certain  defendants  appeal.  Af- 
firmed. 

J.  W.  Terry  and  Tumey  &  Burgee,  for  ap- 
pellants. S.  P.  Welsiger,  W.  M.  Petlcolas, 
and  Beall  &  Kemp,  for  appellees. 

NEILL,  J.  This  Is  a  suit  for  damages  to 
two  tralnloads  of  cattle,  shipped  by  appel- 
lees from  Marfa,  Tex.,  to  Bazaar,  Kan.,  over 
the  lines  of  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company,  the  Texas  &  Pa- 
cific Railway  Company,  the  Pecos  River  Rail- 
way Company,  the  Pecos  "Valley  &  Northeast- 
em  Railway  Company,  the  Pecos  &  North- 
ern Texas  Railway  Company,  the  Southern 
Kansas  Railway  Company  of  Texas  and  the 
Atchison,  Topeka  Sc  Santa  F6  Railway  Com- 
pany. All  the  railroad  companies  were  join- 
ed in  the  suit  as  defendants,  appellees  al- 
leging that  they  were  partners  and  prayed 
for  a  joint  and  several  recovery  against 
them;  but,  In  the  alternative,  that  if  any  or 
all  of  defendants  should  be  found  not  to  be 
partners,  that  they  have  judgment  against 
each  defendant  for  such  portion  of  the  dam- 
ages aa  was  caused  by  it  The  defendants 
each  answered  by  general  denial,  and  set  up 
that  the  cattle  were  shipped  under  contracts 
limiting  tbe  liability  of  each  company  to  the 
damage  done  on  its  own  line;  and  the  de- 
fendants Galveston,  Uarrlsburg  &.  San  Aa- 


tonlo  Railway  Company,  tbe  Texas  &  Paclfie 
Railway  Company,  the  Pecos  Valley  &  North- 
eastern Railway  Company,  and  tbe  Atchison. 
Topeka  &  Santa  F6  Railway  Company,  each 
denied  under  oath  the  existence  of  any  part- 
nership among  or  joint  Ilabillt?  between  the 
defendants.  There  being  no  evidence  tend- 
ing to  show  a  partnership  such  an  Issue  was 
not  submitted  to  tbe  jury.  Upon  the  trial, 
before  all  the  evidence  was  Introduced,  ap- 
pellees agreed  with  the  Texas  ft  Pacific  Rail- 
way Company  upon  a  compromise  of  their 
claim  as  against  It,  the  compromise  being 
solely  for  such  damages  and  exclusive  of  any 
that  may  have  been  incurred  through  the 
negligence  of  any  or  either  of  the  other  de- 
fendants, as  accrued  while  the  cattle  were 
on  its  road.  Such  compromise  being  effected, 
a  judgment  of  nonsuit  In  furtherance  ot  the 
agreement  was  entered  as  to  this  the  said 
railway  company.  Upon  trial  of  the  case, 
which  was  before  a  jury,  after  all  tbe  evi- 
dence was  introduced,  the  court  directed  a 
verdict  in  favor  of  tbe  Galveston,  Harris- 
burg  ft  San  Antonio  Railway  Company.  And 
tbe  case  being  submitted  upon  tbe  law  and 
evidence  as  to  tbe  other  defendants,  a  ver- 
dict was  returned  in  favor  of  appellees 
against  tbe  Pecos  River  Railway  Company 
for  $223;  against  tbe  Pecos  Valley  ft  North- 
eastern Railway  Company  for  $223;  against 
tbe  Atchison,  Topeka  &  Santa  F6  Railway 
Company  for  $446,  and  in  favor  of  tbe  Pecoa 
ft  Northern  Texas  Railway  Company.  From 
the  judgment  rendered  against  them  re- 
spectively upon  tbe  verdict  for  tbe  several 
amounts  found,  tbe  defendants  against  whom 
it  was  rendered  have  appealed  to  this  court. 

Conclusions  of  Fact 

Tbe  testimony  Incorporated  in  tbe  record 
is  exceedingly  voluminous,  and,  as  we  have 
neither  tbe  time  nor  space  to  enter  upon  a 
discussion  of  it,  and  show  in  detail  tbe  Bi>e- 
dfic  facts  sifted  from  the  immense  mass  of 
testimony  from  which  we  have  deduced  our 
conclusions,  we  deem  it  expedient  as  well  as 
sufficient  to  state  here  in  a  general  way  tbe 
conclusions  of  fact  which  we  have  reached, 
and,  when  we  come  to  consider  tbe  several 
assignments,  then  state  specifically  such 
facts  as  may  be  pertinent  thereto. 

It  is  uncontroverted  that  on  April  tbe  28th, 
1908,  tbe  appellees  shipped  from  Marfa,  Tex., 
1,128  bead  of  range  cattle  to  be  transported 
thence  over  tbe  several  lines  of  railway  of 
defendant  companies  to  Basaar,  Kan.,  the 
companies  being  connecting  carriers  and  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way tbe  Initial,  and  tbe  Atchison,  TopAa  & 
Santa  F6  Railway  Company  tbe  terminal  car* 
rier.  The  cattle  were  shipped  and  carried 
over  tbe  several  roads  in  two  separate  trains, 
516  head  in  tbe  first,  and  812  in  tbe  second. 
In  tbe  contract  of  affreightmoit  tbe  liability 
of  each  defendant  company  was  limited  to 
such  damages  as  might  occur  on  its  own  line 
of  railway,  excluding  any   damage  to  the 
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cattle  that  might  occur  on  the  line  of  any 
load  of  Its  connecting  carriers. 

The  evidence  la  reasonably  sufficient  to 
warrant  the  Jury  In  concluding  that  the  cat- 
tle were  in  a  reasonably  fit  condition  for  ship- 
ment and  carriage  fitHn  Marfa  to  tbelr  des- 
tination; and,  that  by  negligent  delay  and 
rough  handling  by  the  respective  railway 
companies  against  whom  the  several  amounts 
of  the  damages  found  were  separately  assess- 
ed, the  cattle  were  damaged  by  each  of  said 
companies  alone  In  the  amount  assessed 
against  it,  which  damage  was  reasonably 
Rbown  by  the  evidence  to  be  separate  and 
distinct  from  any  damage  done  to  the  cattle 
while  in  charge  of  or  on  the  line  of  railway 
of  any  other  defendant  c<xnpany. 

There  was  no  evidence  tending  in  the 
least  to  show  that  any  damage  was  caused 
the  cattle  by  the  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company  from  the  time 
it  received  the  cattle  nntll  it  delivered  them 
to  its  connecting  carrier,  the  Texas  9c  Pacific 
Railway  Company,  at  Sierra  Blanca,  Tex.; 
and  the  jury  were  warranted  in  concluding 
from  the  evidoiee  that  no  damage  was  done 
the  cattle  by  the  Pecos  ft  Northern  Texas 
Railway  Cmnpany. 

Conclusions  of  Law. 

1.  The  court  Instructed  the  Jury:  "That 
if  yon  believe  from  the  evidence  that  said 
cattle,  or  any  of  same,  were  Injured  by 
being  down  and  trampled  upon  by  other  cat- 
tle, then,  and  in  that  event,  you  cannot  find 
any  Judgment  against  the  lines  between  Pe- 
cos and  Bazaar,  by  reason  of  the  cattle  be- 
ing delayed  and  being  down  between  Marfa 
and  Pecos,  Tex.,  or  at  Marfa,  nor  any  judg- 
ment for  the  ill  efTect,  if  any,  which  accrued 
to  such  cattle  in  either  train  by  reason  of  the 
same  having  been  delayed  at  Marfa,  If  they 
were  delayed,  or  by  reason  of  any  being  down 
and  trampled  between  Marfa  and  Pecos;  bnt 
if  you  believe  from  tbe  evidence,  that  said 
cattle,  or  any  of  same,  were  injured  by  de- 
lays, if  any,  at  Marfa,  or  between  Marfa  and 
Pecos  City,  or  by  reason  of  rough  handling, 
if  any,  between  Marfa  and  Pecos  City,  yet 
you  are  further  instructed  that  as  to  such 
cattle,  if  any,  so  Injured  as  were  delivered 
by  the  Texas  &  Pacific  Railway  Company  at 
Pecos  City  to  the  Pecos  River  Railway  Com- 
pany, it  became  the  duty  of  tbe  said  Pecos 
River  Railway  Company,  and  its  connecting 
carriers  b^ond,  handling  said  shipments,  to 
exercise  ordinary  care  to  transport  same  with 
reasonable  dispatch  and  to  exercise  ordinary 
care  In  the  handling  of  same,  and  if  such  de- 
fendants, or  either  of  them,  was  guilty  of 
negligent  delays  in  the  transportation  of 
same  or  negligent  handling,  proximately  re- 
sulting in  injury,  such_  defendant,  if  any, 
so  guilty  of  negligence,  'would  be  liable  for 
the  Injury  caused  by  Its  negligence,  although 
The  result  may  have  been  more  disastrous 
than  they  would  have  been  had  tbe  cattle 


been  in  good  condition  when  delivered  by  the 
Texas  ft  Pacific  at  Pecos  City." 

The  first  assig^nment  of  error  complains  of 
this  portion  of  the  charge,  the  propositions  as- 
serted and  insisted  upon  under  It  by  appel- 
lants being  as  follows:  "(1)  This  suit  having 
been  brought  imder  the  statute  which  permits 
a  joindo'  of  all  carriers  handling  the  ship- 
ment, the  assessment  of  the  entire  damages 
en  route  and  the  apportionment  thereof  by 
the  jury  among  the  defendants,  the  court 
erred  in  peremptorily  instructing  the  jury  to 
find  against  these  appellants  or  any  of  them, 
damages  resulting  from  the  combined  negli- 
gence of  the  Texas  &  Pacific  Railway  Company 
or  of  the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company,  and  of  these  appellants 
or  any  of  them,  and  the  court  should  have  in- 
structed the  Jury  that  these  appellants,  and 
the  Texas  ft  Pacific  Railway  Company,  and 
the  Galveston,  Harrlsburg  ft  San  Antonio 
Railway  Company  were  Jointly  liable  for  the 
damages  resulting  from  their  combined  neg- 
ligence and  to  find  such  damages  and  ap- 
portion the  same  under  the  statute.  (2)  The 
plaintiffs  having  settled  with  the  Texas  ft 
Pacific  Railway  Company,  and  dismissed  the 
suit  as  to  It,  the  presumption  Is  that  that  por- 
tion of  the  damages  resulting  from  the  con- 
curring n^Iigence  of  the  Texas  ft  Pacific 
Railway  Company,  and  the  subsequent  car- 
riers, properly  chargeable  to  tbe  Texas  ft 
Pacific  Railway  Company  was  paid  by  it,  and 
the  effect  of  tbe  court's  charge  being  to  in- 
flict the  entire  damage  on  the  subsequent  car- 
riers, resulted  in  allowing  the  plaintiffs  to 
reoovor  twice  for  tbe  same  damages." 

It  is  apparent,  from  reading  the  paragraph 
of  the  charge  quoted,  that  it  does  not  per- 
emptorily instruct  the  jury  to  find  against 
appellants,  or  any  of  them,  damages  result- 
ing from  the  combined  negligence  of  the  Tex- 
as ft  Pacific  or  the  Galveston,  Harrlsburg  ft 
San  Antonio  Railway  Company,  and  appel- 
lants or  either  of  them ;  but  that  It,  as  clearly 
as  can  be  expressed  in  the  English  language, 
restricts  the  jury  In  its  findings  against  each 
of  appellants  to  "the  injury  caused  by  its 
negligence."  If  emphasis  can  possibly  be  giv- 
en the  restriction  expressed  in  the  paragraph 
of  the  charge  referred  to,  it  is  accentuated  in 
this  paragraph  of  the  charge:  "And  you  are 
further  instructed  that  you  must  not  find 
against  any  of  the  defendants  for  any  of  the 
damages  occurring  to,  or  any  loss  by  death 
of  said  cattle  by  reason  of  any  unreason- 
able delays,  if  any,  or  negligent  handling,  If 
any,  or  from  any  othw  causes,  if  any,  arising 
while  said  cattle  were  being  transported  over 
the  line  of  defendant,  the  Galveston,  Harrls- 
burg ft  Antonio  Railway  Company,  or  over 
the  line  of  the  said  Texas  ft  Pacific  Railway 
Company  and  before  said  cattle  were  deliver- 
ed to  the  Pecos  River  Railway  Company  at 
Pecos  City,  for  none  of  said  defendants  can 
be  held  liable  for  any  damage  of  any  char- 
acter arising  to  said  cattle.  If  any,  by  reason 
of  negligent  delays,  if  any,  or  negligent  Itan- 
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dllng,  if  any,  or  any  other  cause,  before  the 
said  cattle  were  actually  delivo'ed  by  the 
Texas  &  Pacific  Railway  Company  to  the 
Pecos  River  Railway  Company  at  Pecos  City, 
Tex.,  *  •  •  for,  under  the  law,  each  de- 
fendant is  only  liable  for  negligence  and  un- 
reasonable delays,  if  any,  or  negligent  lian- 
dllng,  If  any,  occurring  onitsown  line  of  rail- 
way and  not  for  delays  or  negligent  handling 
of  othw  defendants  occurring  on  their  line  of 
railway.  Yon  are  further  Instructed  that 
you  cannot  find  in  favor  of  the  plaintiffs 
against  any  of  the  defendants  for  any  cattle 
that  may  have  been  dead  at  the  time  of  the 
delivery  by  the  Texas  &  Pacific  Railway 
Company,  to  the  Pecos  River  Railroad  Com- 
pany, at  Pecos  City,  nor  against  any  of  the 
defendants  for  any  damage  that  may  have 
been  caused  to  said  cattle  by  reason  of  any- 
thing that  transpired  before  such  delivery  at 
Pecos  City." 

As  is  observed  in  the  well-prepared  brief  of 
appellees  in  their  counter  proposition  undo' 
this  assignment:  "All  through  the  court's 
charge  runs  the  direct  statement,  that  the 
lines  from  Pecos  to  Bazaar  could  in  no  event 
be  held  liable  for  any  damages  done  the  cattle 
by  the  lines  from  Marfa  to  Pecos.  The  evi- 
dent purjrase  and  the  correct  construction  of 
the  charge  complained  of  is  that,  although 
the  appealing  defendants  may  have  received 
some  cattle  at  Pecos  which  bad  been  affected 
by  their  previous  transportation,  this  fact 
would  not  relieve  said  defendants  from  using 
ordinary  care  to  avoid  further  Injury  to  them, 
and  if  they  did,  by  the  lack  of  ordinary  care, 
further  Injure  them,  they  would  1>e  liable  for 
such  further  injury,  but  in  no  event  could 
they  be  liable  for  any  part  of  the  injury  In- 
flicted, If  any,  on  said  cattle  before  the  ap- 
pealing defendants  received  them  at  Pecos." 
Rev.  St  Tex.  1895,  art  1801 ;  T.  A  P.  Ry.  Co. 
▼.  Slaughter,  84  S.  W.  1085,  12  Tex.  Ct  Rep. 
99;  G.  C.  &  8.  P.  Ry.  Co.  v.  Lee,  65  S.  W. 
66,  8  Tex.  Ct  Rep.  164;  I.  «c  G.  N.  Ry.  Co. 
V.  Young  (Tex.  Civ.  App.)  72  S.  W.  68;  T. 
&  P.  Ry.  Co.  et  al.  v.  Dawson,  78  S.  W.  286, 
9  Tex.  Ct  Rep.  68;  P.  &  N.  T.  Ry.  Co,  v. 
Williams,  78  S.  W.  6,  9  Tex.  Ct  Rep.  17,  18, 
19 ;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Alexander, 
81  S.  W.  1015,  10  Tex.  Ct  Bep.  777,  778;  T. 
4k  P.  Ry.  Co.  V.  Murtlshaw,  78  8.  W.  953, 
9  T«c  Ct  Rep.  194;  St  U  Sc  8.  Ry.  Co.  ▼. 
Ferguson,  64  8.  W.  797,  8  Tex.  Ct  Rep.  62; 
Parsons  on  Contracts,  vol.  1  (9th  Ed.)  {  29. 

The  charge  cannot  possibly  be  construed  as 
allowing  a  recovery  of  double  damages.  For 
such  damages  as  may  have  accrued  by  reason 
of  anything  done  or  omitted  by  the  Texas  & 
Pacific  Railway  Company  (regardless  of  what 
may  have  been  the  amount  paid  by  It  In  set- 
tlement therefor),  were  expressly  excluded  by 
the  charge  and  the  jury  limited  in  its  findings 
against  each  several  appellant  to  such  dam- 
ages (Kily  as  were  caused  by  It  excluding  al- 
so any  damage  that  may  have  l>een  occasioned 
by  any  other  one  or  more  of  the  defendants. 
When  tlM  paragraplia  of  the  charge  quoted 


are  considered  In  connection  wltb  tbe  testi- 
mony of  the  attorney  of  tbe  Texas  &  Pacific 
Railway  who  made  tbe  settlement  with  ap- 
pellees, which  is  to  the  effect  that  such  set- 
tlement was  exclusively  for  the  Texas  &  Pa- 
cific Railway  Company  and  covered  such 
damages  as  was  claimed  by  plaintiffs  against 
It  and  was  exclusively  for  injuries  claimed 
to  have  been  done  to  cattle  while  in 
charge  of  said  railway,  the  assurance  Is  ren- 
dered doubly  sure  that  the  jury  could  not 
have  included  in  their  verdict  any  of  the 
damages  comprehended  in  such  settlement 

2.  There  was  no  error  in  the  court's  ex- 
cluding the  evidence  offered  by  appeUants  to 
show  that  the  amount  paid  in  the  compro- 
mise by  the  Texas  &  Pacific  Railway  Com- 
pany was  $450.  The  jury  liad  before  them 
all  the  evidence  as  to  what  damage  was  done 
on  the  Texas  &  Pacific  Railroad  and  what 
damage  was  done  on  the  lines  of  the  several 
appellants.  And  as  tbe  amount  paid  on  the 
compromise  settlement  was  no  criterion  as 
to  the  quantum  of  damages  caused  by  the 
Texas  &  Pacific  Railway,  for  such  damage 
may  have  been  more  or  leas  than  agreed 
upon  in  the  settlement  and,  If  more,  the  ad- 
mission In  evidence  of  the  amount  paid 
might  have  prejudiced  plaintiffs,  and,  if  less, 
detrimental  to  appellants.  As  to  what  the 
damage  caused  by  the  Texas  &  Pacific  Rail- 
way Company  actually  was,  if  necessary  to 
be  determined  at  all,  could  have  be«i  esti- 
mated by  the  jury  from  the  evidence  before 
them  and  then  excluded  as  requested  by  the 
charge  In  estimating  the  damages  caused  by 
the  several  appellants.  But  we  can  poxselve 
no  reason  why  the  amount  of  such  damage 
should  have  been  considered  at  all.  For 
clearly  under  the  law  as  given  in  charg;e,  and 
frcMU  the  evidence,  the  estimate  of  the 
amount  of  such  damage  could  not  in  any  way 
influence  the  jury  or  affect  its  verdict  The 
jury  simply  had  to  consider  the  condition  of 
the  cattle  when  received  by  each  appellant 
railway  and  determine  the  difference  in  their 
value,  if  any,  caused  by  tbe  negligence  of 
such  railway,  at  the  time  they  were  received 
by  it  and  when  delivered  to  its  connecting 
carrier,  <»:,  as  to  the  terminal  carrier,  tbe  dif- 
ference in  their  value  when  received  and 
when  delivered  by  it  to  appellees  at  destina- 
tion. It  is  true  the  jury  could  consider  the 
damage  done  by  the  preceding  carrier  or 
carriers  in  determining  the  condition  of  the 
cattle  when  received  by  the  succeeding  car- 
rier for  the  purpose  of  estimating  the  dam- 
age, if  any,  done  by  it  But  further  than 
to  show  the  condition  of  the  cattle  when  re- 
received  by  eadi  appellant  it  is  wholly  Im- 
material what  amount  of  damage  was  done 
by  its  preceding  carrier  or  carriers.  Bat  we 
cannot  perceive  upon  what  principle  the 
amount  of  damages  for  which  one  connecting 
carrier  is  liable  can  be  estimated  from  evi- 
dence of  the  amount  for  which  a  preceding 
carrier  had  paid  on  a  compromise  for  dam- 
ages done  by  it    As  has  been  seen  from  oor 


Digitized  by  VjOOQIC 


TexO 


ATCHISON,  T.  A  S.  F.  BT.  CO.  ▼.  NATION  &  SLAVENS. 


827 


statement  of  the  ease  and  conclusions  of 
fact,  the  liability  of  each  defendant  waa  lim- 
ited hf  contract  to  the  damage  occurring  on 
Its  own  line.  Therefore,  it  being  an  Inter- 
state shipment,  one  of  defendants  could  not 
onder  the  contract  be  held  liable  for  any 
other  damage  than  occurred  on  its  own  line 
of  railroad,  and  such  damage  as  It  could  be 
held  responsible  for  was  separate  and  dis- 
tinct from  the  damage  caused  by  any  or  alf 
of  its  other  connecting  carriers.  And  to 
that  extent  such  damage  was  several,  not 
Joint  nor  did  It  extend  to  any  other  connect- 
ing carrier. 

3.  The  third  assignment  complains  of  the 
following  portion  of  the  charge:  "And  yon 
are  farther  instructed  that  the  defendants 
would  not  be  liable  for  injurious  results  oc- 
casioned solely  by  extreme  cold  weather,  if 
any  there  were,  nor  for  111  effects,  If  any,  ac- 
cming  to  the  cattle  solely  by  reason  of 
heavy,  cold  rainfall,  while  the  cattle  were  in 
transit,  if  yon  find  liiere  was  any  such  heavy, 
cold  rainfall,  the  effect  of  which  might  in- 
Jare  the  cattle;  but  you  are  farther  instruct- 
ed in  this  connection  that  If  yon  t)elieve  from 
the  evldfince  that  there  was  cold  weather  or 
heavy  or  cold  rainfall  while  said  cattle  were 
in  transit,  and  believe  from  the  evidence  that 
said  cattle  or  some  were  Injuriously  affected 
thereby,  bat  believe  from  the  evidence  that 
there  were  negligent  delays  or  negligent  han- 
dling of  said  cattle  by  the  defendant  compa- 
nies or  any  of  them,  after  the  delivery  by 
the  Texas  ft  Pacific  at  Pecos,  and  that  by 
reason  of  each  negligence,  if  any,  the  cattle 
were  the  more  exposed  to  or  suffered  the 
more  from  such  cold  weather  or  rainfall,  if 
any,  or  yon  l>elieve  that  each  cold  weather 
or  rainfall,  If  any,  concurring  with  negligent 
delay.  If  any,  or  negligent  liandling,  if  any, 
after  said  cattle  were  delivered  by  the  Texas 
&  Pacific,  caused  injury  to  the  cattle,  and  you 
believe  that  such  negligent  delays,  if  any,  or 
negligent  handling,  if  any,  was  the  proximate 
caose  of  the  injury  so  received,  that  is  to 
say,  that,  bat  for  such  negligent  delays.  If 
any,  or  such  negligent  handling.  If  any,  or 
both.  If  any,  the  injury  caused,  if  any,  by 
such  rainfall  or  cold,  if  any,  would  not  have 
occurred,  then,  and  in  tliat  event  you  can 
take  Into  consideration  such  rainfall  or  cold, 
if  any,  in  arriving  at  the  injury,  if  any,  so 
occasioned  to  the  cattle  and  the  damag4  sus- 
tained thereby  by  plaintiffs,  if  any."  We 
can  perceive  no  error  in  this  part  of  the 
charge;  Under  it  tlie  Jury  could  not  con- 
sider in  estimating  the  damages,  If  any, 
caotfed  by  extreme  cold  weather,  unless  the 
negligence  of  appellants  exposed  the  cattle  to 
such  weather  and  concurred  with  it  in  pro- 
ducing the  injuries  causing  their  damage. 
The  rule  is  well  settled  that  If  the  n^llgence 
of  a  common  carrier  concurs  with  the  act 
of  God  In  causing  damage  to  the  property 
entrusted  to  It  for  transportation.  It  Is  lia- 
ble for  the  damage  caused  by  such  concur- 
ring negligence^  althoagb  it  may  have  been 


contributed  to  by  the  ris  major.  It  will  be 
observed,  from  the  part  of  tne  charge  com- 
plained of,  that  no  negligence  In  the  delay 
or  handling  of  the  cattle  before  they  were 
delivered  by  the  Texas  &  Pacific  Railroad  at 
Pecos  to  its  connecting  carrier  could  be  con- 
sidered by  the  Jury  as  concurring  with  ex- 
treme cold  weather  in  causing  the  damage. 
In  other' words,  if  such  negligence  concurred 
in  producing  the  damage,  such  damage  was 
excluded  and  could  not  be  considered  in  esti- 
mating the  damage  that  any  of  appellants 
was  liable  for.  Each  appellant,  under  the 
charge,  was  only  liable  for  such  damage 
from  cold  weather  as  was  occasioned  by  its 
negligence  concurring  therewith. 

4  Our  conclusion  of  fact,  that  there  was 
no  evidence  tending  to  show  any  liability  on 
the  part  of  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company  for  damages  to 
the  cattle,  disposes  of  the  fourth  assignment 
of  error  which  complains  of  the  oourfs  per- 
emptorily Instructing  a  verdict  In  favor  of 
such  company.  We  cannot  appreciate  the 
force  of  appellants'  contention  that  the  jury 
should  have  been  required  by  the  charge  of 
the  court  to  first  find  the  whole  amount  of 
damage  sustained  along  the  entire  route  from 
the  Initial  to  the  terminal  point  of  transpor- 
tation, and  estimate  the  damage  caused  t>y 
each  defendant  and  then  divide  the  entire 
sum  found  against  all  among  them  in  propor- 
tion to  the  several  amounts  found  against 
each.  The  whole  Is  equal  to  all  of  its  parts 
and  the  sum  of  all  of  Its  parts  is  equal  to 
the  whole.  Suppose  the  Jury  had  been  re- 
quired to  find  the  entire  amount  of  damage 
done  by  all  the  defendants,  then  the  amount 
caused  by  each  and  then  assess  against  each 
the  amount  that  it  had  caused;  and,  that  un- 
der this  method  it  had  been  determined  that 
the  sum  of  the  damages  caused  by  all  of  the 
defendants  exceeded  the  sum  assessed  against 
ail  of  the  appellants,  how  would  any  of  them 
have  been  benefited  by  it?  For  whatever  the 
total  sum  of  the  damages  may  have  been, 
no  one  of  appellants  could  be  held  liable  for 
more  than  the  damage  foimd  to  have  been 
done  by  it  So  the  resnlt  would  have  been 
the  same,  and  such  is  the  Judgment  appealed 
from. 

5.  The  testimony  sought  by  appellants  to 
be  elicited  from  John  llitchell,  tlie  exclusion 
of  which  is  made  the  basis  of  this  assign- 
ment, is  res  inter  alios  acta  and  therefore 
Irrelevant  to  any  issue  in  this  case. 

6.  The  sixth,  seventh,  and  eighth  assign- 
ments of  error  complain  of  testimony  intro- 
duced by  appellees  to  show  the  value  of  the 
cattle  wtien  delivered  at  Bazaar,  Kan.  The 
undisputed  evidence  shows  that  the  animals 
were  not  shipped  there  for  market,  and  that 
they  had  no  market  value  there.  The  rale 
is  well  settled  that  where  the  qaestion  is 
what  was  the  value  of  property  at  a  particu- 
lar place,  and  there  was  no  market  value 
there,  proof  may  be  given  of  such  value  at 
other  places  with  the  cost  of  transportation 
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In  order  to  enable  the  jnry  to  deduce  the 
yalue  at  the  place  In  question.  Suth.  on 
Damages  (2d  Ed.)  {  446.  The  testimony  com- 
plained of  falls  within  this  rule  and,  under 
it,  was  dearly  admissible. 

7.  What  we  have  said  In  considering  prior 
assignments  of  error  disposes  of  appellants* 
ninth  and  tenth  assignments,  adversely  to 
them. 

There  Is  no  error  in  the  Judgment,  and  it  is 
aflSrmed. 

BULB  V.  DORN.» 
(Court  of  Clyil  Appeals  of  Texas.    Feb.  8, 1906.) 

1.  Bnxs  AND  Notes— Pixadino—Paykeht. 

In  an  action  on  certain  notes,  defendant 
pleaded  that  they  were  secured  by  a  lien  on 
defendant's  rice  crop,  and  that  plaintiff  agreed 
that  if  defendant  would  ship  the  rice  to  cer- 
tain mills,  instead  of  selling  it  at  home,  plain- 
tiff would  guaranty  that  the  price  received 
should  be  at  least  $3.25  per  sack,  and  that 
plaintiff  would  become  liable  to  defendant  for 
the  difference  between  the  proceeds  of  the  sale 
at  not  less  than  the  guarantied  price  and  the 
amount  of  the  defendant's  debt,  and  that  the 
value  of  the  rice  so  shipped,  at  ^.25  per  sack, 
amounted  to  more  than  the  notes  sued  on.  Held, 
that  such  allegations  constituted  a  sufficient 
plea  of  payment  as  against  a  general  demurrer. 

2.  CouBTs— JuwsDioTioH  —  Amount  in  Oon- 
TBO  VEBST— Set -Off. 

Where,  in  an  action  on  certain  notes,  de- 
fendant pleaded  in  bar  of  plaintiff's  right  to 
recover  in  special  paragraphs  of  the  answer 
the  delivery  of  certain  rice  under  a  contract 
with  plaintiff,  but  did  not  seek  to  recover  any 
amount  on  such  contract  in  such  paragraphs, 
the  fact  that  the  value  of  the  rice  so  delivered 
exceeded  $1,000  did  not  defeat  the  jurisdiction 
of  the  county  court  to  determine  the  question 
whether  such  agreement  had  been  made  and 
the  rice  delivered  thereunder. 

3.  BrLLS   AND    NOTXa— RENEWAIr-GonSIDEBA- 
TION. 

In  an  action  on  certain  notes,  an  answer 
alleging  that  one  of  the  notes  was  given  in 
renewal  of  a  note  for  a  like  amount,  which  had 
been  satisfied  under  an  agreement  for  the  de- 
livery and  sale  of  rice,  and  that  the  renewal 
note  was  therefore  void  for  want  of  considera- 
tion, was  not  subject  to  exception. 

4.  OoTjBTB— JuBisDioTioN  —  Amount  in  Oon- 

TBOVEBST. 

Where,  in  a  suit  on  certain  notes,  defend- 
ant pleaded  payment  by  delivery  of  certain 
rice  nnder  plaintiff's  guaranty  that  the  same 
should  sell  for  not  less  than  $3.25  per  sack 
and  his  agreement  to  pay  the  balance  of  such 
proceeds  after  the  extinguishment  of  the  notes 
therefrom,  and  further  alleged  that  the  value 
of  the  rice  so  delivered  exceeded  the  amount 
due  on  the  notes  by  a  sum  within  the  jurisdic- 
tion of  the  county  court,  and  sought  to  recover 
such  excess  as  a  counterclaim,  such  counter- 
claim was  not  beyond  the  jurisdiction  of  the 
court,  though  the  total  value  of  the  rice  exceed- 
ed the  jurisdictional  amount. 

Appeal  from  Harris  County  Ourt;  Blake 
Dupree,  Judge. 

Action  by  A.  E.  Dom  against  William  Eule. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Rehearing   denied. 
Baker,  Botts,   Parker  &  Garwood,   and  W. 
n.  Kimbrough,  for  appellant    Lane  &  Hlg- 
gins,  for  appellee. 


*Appllcatiun   tor  writ  of  error  dismissed  by  Su- 
preme Court  for  want  of  lurisdictlon. 


PLEASANTS,  J.  This  suit  Tvas  brought  by 
appellee  to  recover  the  amount  due  upon  two 
promissory  notes  executed  by  appelant  Tbe- 
first  note  declared  ui>on  was  of  date  May  28; 

1903,  for  the  sum  of  $500,  and  payable  to  ap- 
pellee on  October  16,  1903.  There  is  a  credit 
upon  this  note  of  $225.82,  entered  on  June  11, 

1904.  The  second  note  was  executed  on 
April  14,  1904,  and  payable  to  appellee,  in  tbe 
sum  of  $565.65,  on  September  1,  1904.  Eadi 
of  said  notes  bears  Interest  at  10  per  cent. 
from  date,  and  contains  the  usual  stipulation- 
for  the  payment  of  10  per  cent  attorney's  fees 
in  event  it  is  not  paid  at  maturity  and  is 
placed  in  tbe  hands  of  an  attorney  for  col- 
lection. Each  also  recites  that  a  Hen  is 
thereby  given  to  secure  its  payment  upon- 
600  sacks  of  rough  rice  out  of  the  crop  raised 
by  the  maker  during  the  year  in  which  th» 
note  was  executed.  The  prayer  of  the  peti- 
tion Is  for  recovery  of  the  principal.  Interest, 
and  attorney's  fees  due  upon  each  of  th» 
notes  and  for  foreclosure  of  said  lien  upon- 
the  rice  above  described. 

The  defendant  answered  by  general  and* 
si>eclal  demurrer,  general  denial,  and  several 
special  pleas.  The  first  special  plea,  which, 
constitutes  the  fourth  paragraph  of  the  an- 
swer, is  as  follows:  "Answering  specially,, 
if  required  to  answer,  defendant  says  that 
the  notes  sued  on  and  mentioned  in  plaintiff's 
petition,  have  been  wholly  paid  and  dischar- 
ged, according  to  their  full  terms,  tenor  an^ 
purport  and  that  they  were  so  paid  and  dis- 
charged by  tbe  shipment  by  defendant  from- 
Katy,  Tex.,  to  Bayou  City  Rice  Mills,  at 
Houston,  Tex.,  at  the  instigation  and  request 
of  plaintiflF,  and  upon  his  express  representa- 
tion and  guaranty  that  the  same  should  brinp 
the  defendant  the  net  price  of  at  least  $3.25- 
per  sack,  the  following  quantities  of  rongb 
rice,  to  wit:  On  September  16,  1903,  one 
car  load,  containing  190  bags  of  rice,  which 
was  received  by  said  Bayou  City  Rice  Mills 
on  September  19,  1903 ;  on  September  22, 190S» 
one  car  load,  containing  190  bags  of  rice, 
which  was  received  by  the  Bayou  City  Rice- 
Mills  on  September  25th  following,  and  on- 
September  23,  1903,  one  car  load,  containing 
162  bags  of  rice,  which  was  received  by  the 
Bayou  City  Rice  Mills  on  September  27tb, 
following — ^whlcb  said  rice,  at  the  minlmnna 
price  so  guarantied  by  said  plaintiff,  amount- 
ed to' more  than  tbe  amount  of  defendant's 
indebtedness  to  said  platntifl,  and  said" 
plaintiff  agreed  that  the  price  of  said  rice- 
should  be  applied  to  the  payment  of  said  in- 
debtedness, so  far  as  necessary  to  extinguish 
said  indebtedness,  and  promised  and  agreed 
to  pay  to  this  defendant  the  remainder  or 
the  proceeds  of  said  rice." 

The  fifth  paragraph  of  the  answer  is  as 
follows:  "Further  answering  specially,  if 
required  to  answer,  defendant  says  that  the 
note  described  In  paragraph  No.  2  in  plain- 
tiff's petition  was  given  in  lien  of  a  certaia 
note  dated  July  20,  1903,  for  the  principal 
sum  of  $500,  executed  by  this  defendant,  pay- 


Digitized  by 


Google 


-TexO 


SULE  T.  DOBM. 


829 


able  to  the  order  of  the  plaintiff  herein,  with 
Interest  at  10  per  cent  per  annum,  and  con- 
taining other  prorlBlons  not  necessary  herein 
to  mention,  and  that  said  note  of  July  20, 
1903,  had  long  prior  to  the  execution  of  said 
note  of  April  14,  1904,  been  wholly  paid  off 
and  discharged,  according  to  the  full  terms, 
purport,  tenor,  and  effect  thereof  by  the  ship- 
ment of  rice  by  this  defendant  to  the  Bayou 
City  Rice  Mills,  at  the  instigation  and  re- 
■qnest  of  said  plaintiff,  and  under  his  ex- 
press guaranty  that  the  same  shall  bring 
not  less  than  $3.25  per  sack,  and  be  applied  to 
the  pajrment  of  said  note  and  other  notes 
owing  by  plaintiff  to  defendant,  so  far  as 
same  should  be  necessary  to  extinguish  said 
Indebtedness,  and  plaintiff  alleges  that  said 
rice,  at  said  mlnii&um  price,  was  more  than 
soffldent  to  pay  off  all  of  defendant's  Indebt- 
edness to  plaintiff,  as  is  more  fully  shown  In 
the  preceding  paragraph  of  this  answer,  the 
allegations  of  which  are  here  now  repeated 
as  a  part  of  this  paragraph.  And  defendant 
alleges  that  said  note  of  July  20.  1903,  having 
been,  in  the  manner  above  alleged,  fully  paid 
off  and  discharged,  the  execution  and  delivery 
of  said  note  of  April  14,  1904,  in  substitution 
and  lieu  thereof,  was  wholly  and  entirely 
voluntary  on  the  part  of  this  defendant,  and 
that  no  consideration  whatever  was  paid 
therefor  by  the  plaintiff,  or  any  other  per- 
«on,  or  received  by  this  defendant  from  said 
plaintiff,  or  any  other  person.  Wherefore  de- 
fendant says  that  said  note  of  April  14,  1904, 
-described  in  said  second  paragraph  of  plaln- 
tUTs  petition.  Is  entirely  void,  and  is  wholly 
Insufficient  to  sustain  this  suit" 

The  sixth  and  seventh  paragraphs  of  the 
answer  contain  several  unnecessary  and  in- 
soffldent  averments,  but  the  following  facts 
are  therein  set  out  as  constituting  a  defense 
to  plaintiff's  suit,  and  a  counterclaim  upon 
which  Judgment  is  sought  against  plaintiff: 
It  is  alleged,  In  substance,  that  in  April,  1903, 
plaintiff  agreed  with  defendant  to  let  him 
have  whatever  money  he  might  need  in  the 
«ultlTatlon  of  bis  rice  crop  during  said  year, 
and  for  snch  amounts  as  defendant  might 
borrow  from  plaintiff  he  was  to  execute  his 
notes  to  be  paid  out  of  the  proceeds  of  said 
crop;  that  In  pursuance  of  this  agreement 
-defendant  borrowed  from  plaintiff  $500  on 
May  28,  1903,  $500  on  July  20,  1903,  and  $500 
on  September  16,  1903,  for  each  of  which 
amounts  he  executed  his  note  to  plaintiff, 
payable  in  the  fall  of  that  year;  that  after 
fals  crop  of  rice,  which  amounted  to  about 
1,000  sacks,  had  been  gathered,  he  had  an 
offer  to  buy  and  could  have  sold  it  at  Katy 
Station,  near  his  home,  at  from  $3.25  to  $3.50 
per  sack,  which  was  its  market  value,  but  up- 
on plaintiff's  guaranty  that  If  he  would  ship 
the  rice  to  the  Bayou  City  Mills  at  Houston, 
T»L,  and  permit  It  to  be  milled  and  sold  by 
said  mills,  and  the  proceeds  applied  to  the 
payment  of  the  Indebtednesses  due  plaintiff, 
be  would  receive  net  for  such  rice  not  less 
iham  $8.25  per  aaclc,  he  declined  to  sell  at 


Katy,  but,  relying  upon  plaintiff's  said  guar- 
anty, shipped  542  sacks  of  his  rice  to  said 
mills  as  set  out  in  his  first  special  plea ;  that 
the  value  of  said  rice,  at  the  price  guarantied 
by  plaintiff,  was  $1,761.06,  trat  that  said 
mills  reported  to  him  In  January,  1004,  that 
it  bad  been  sold  for  the  sum  of  $942.35,  and, 
deducting  charges  and  commissions  due  the 
mills,  there  only  remained  of  said  proceeds 
the  sum  of  $761,  which  amount  was  turned 
over  to  plaintiff  and  credited  on  the  Indebted- 
ness due  him  by  the  defendant.  "Defendant 
further  avers  that  upon  the  receipt  of  said 
returns  showing  less  than  the  price  of  $3.25 
per  sack  as  the  proceeds  of  said  rice,  the 
price  which  said  plaintiff  guarantied  that  it 
should  bring,  defendant  called  upon  said 
plaintiff,  and  Informed  him  that  said  re- 
turns were  entirely  unsatisfactory,  and  re- 
minded him  of  his  express  guaranty  that 
said  rice  should  bring  a  price  of  not  less  than 
$3.25  per  sack,  and  then  and  there  demanded 
of  said  plaintiff  that  he  should  make  said 
guaranty  good,  and  demanded  a  settlement 
with  him  upon  that  basis,  but  plaintiff  re- 
fused to  so  settle  and  from  time  to  time  cmi- 
tlnued  to  urge  the  defendant  to  bear  a  part 
of  the  loss  which  said  returns  showed  on  ac- 
count of  said  rice  falling  to  bring  the  price 
stipulated  in  said  guaranty.  Defendant  at 
first  refused  to  bear  any  part  of  said  loss  or 
to  settle  upon  any  other  basis  than  the  full 
amount  of  said  guaranty,  but  plaintiff  con- 
tinued to  urge  defendant,  and  finally  defendant 
was  overpersuaded  by  said  plaintiff,  and  did 
agree  to  release  him  In  part  from  said  guaranty, 
and  for  this  purpose  defendant  did  on  or 
about  the  14tb  day  of  April,  1904,  make,  ex- 
ecute, and  deliver  to  said  plaintiff  the  note 
of  April  14,  1904,  in  lieu  of  the  note  of  Joly 
20,  1903,  which  had  been  delivered  on  or 
about  the  day  of  Its  date,  and  plaintiff  there- 
upon canceled  and  delivered  to  defendant 
said  note  of  July  20,  1903,  Indorsed  across 
the  face  thereof:  'Paid  by  new  note  April 
14, 1904.  A.  B.  Dom.'  But  defendant  avers 
that  said  note  of  July  20,  1903,  had  been 
wholly  paid  and  discharged  as  hereinbefore 
set  forth,  and  the  execution  and  delivery  of 
said  new  note  dated  April  14,  1904,  described 
in  paragraph  No.  2  of  plalnticr's  petition, 
which  is  one  of  the  notes  herein  sued  on,  was 
wholly  without  consideration,  and  is  void; 
and  defendant  alleges  that  by  virtue  of  the 
facts  hereinbefore  alleged  be  is  entitled  to 
have  the  two  notes  herein  sued  on  and  the 
third  note,  duebill,  or  obligation,  mentioned 
In  the  sixth  paragraph  of  this  answer,  exe- 
cuted by  defendant  In  favor  of  plaintiff, 
treated  as  wholly  paid  off,  and  discharged  by 
said  shipments  of-  rice  as  heretofore  set  out 
and  to  have  said  notes  and  obligations  can- 
celed and  surrendered  up  to  him  as  fully  paid 
and  discharged,  and  he  Is  further  entitled  to 
have  Judgment  against  the  plaintiff  for  the 
balance  of  $1,761.05,  the  value  of  said  shli>- 
ments  of  rice,  computed  at  the  guarantied 
price  of  $3.25  per  sack,  after  deducting  the 
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amount  of  said  notes,  wltii  interest  com- 
puted to  said  27th  day  of  September,  1903, 
the  date  on  which  the  last  of  said  three  ship- 
ments of  rice  was  received  by  said  Bayou 
City  Bice  Mills,  and  defendant  is  further 
entitled  to  recover  lawful  interest  of  said 
plalntlfC  after  said  date  on  said  balance,  or  if 
said  plaintiff  Is  onable  to  produce  said  third 
note,  dueblll,  or  obligation,  to  be  canceled 
and  surrendered  up  to  this  defendant,  then 
that  the  defendant  ought  to  bare  Judgment 
against  the  plaintiff  for  the  balance  of 
$1,761.06,  after  deducting  the  amount  of  said 
note  of  May  28,  1903,  and  said  note  of  July 
20,  1903,  with  interest  computed  to  said  27th 
day  of  September,  1903,  and  interest  on  said 
balance  at  the  legal  rate  from  said  last-men- 
tioned date,  and  defendant  therefore  prays 
for  Judgment  accordingly  and  for  all  such 
other  relief,  both  legal  and  equitable  and 
both  general  and  special,  as  to  the  court  may 
seem,  meet  and  proper." 

To  these  paragraphs  of  the  answer  the  trial 
court  sustained  exceptions,  on  the  ground 
that  the  counterclaim  therein  set  up  against 
plaintiff  was  for  an  amount  beyond  the  Juris- 
diction of  the  court  The  cause  was  tried 
by  a  Jnry,  and  a  verdict  and  Judgment  ren- 
dered in  favor  of  plaintiff  for  the  amount 
claimed  by  him,  with  foreclosure  of  lien  upon 
286  sacks  of  rice  which  had  been  levied  on 
under  attachment  Most  of  the  assignments 
of  error  contained  in  appellant's  brief  present 
In  different  form  the  one  question  of  whether 
the  trial  court  erred  in  sustaining  the  ezc^;*- 
tions  to  defendant's  answer,  before  set  out 
and  it  is  therefore  unnecessary  to  consider 
the  assignments  in  detail. 

We  do  not  think  the  fourth  or  fifth  para- 
graphs of  the  answer  should  be  regarded  as  a 
plea  of  set-off  or  counterclaim.  While  the 
fourth  paragraph  sets  up  a  contract  liability 
of  plaintiff  to  the  defendant  no  recovery  Is 
sought  thereon,  but  it  is  in  effect  averred  that 
plaintiff  had  agreed  that  his  liability  to  de- 
fendant on  said  contract  should  operate  as 
an  extinction  of  defendant's  indebtedness  to 
him,  and  this  agreement  is  pleaded  as  a  set- 
tlement or  payment  of  plaintiff's  demand. 
The  averments  are  that  the  rice  was  shipped 
to  the  Bayon  City  Mills  at  the  request  of 
plaintiff,  and  upon  his  guaranty  that  it  would 
bring  not  less  than  $3.25  per  sack,  and  that 
plaintiff  agreed  that  the  price  of  said  rice 
shonld  be  applied  to  the  payment  of  defend- 
ant's Indebtedness  to  him  so  far  as  necessary 
to  estlnguisb  such  indebtedness,  and  that  he 
would  pay  to  the  defendant  the  remainder  of 
the  proceeds  of  said  rice.  We  think,  at  least 
as  against  a  general  demurrer,  this  was  a 
sufficient  plea  of  payment.  Allowing  every 
Intendment  in  favor  of  the  pleader,  the  aver- 
ments must  be  construed  to  mean  that  plain- 
tiff agreed  that  if  defendant  shipped  the  rice 
to  the  Bayou  City  Mills,  his  indebtedness  to 
plaintiff  would  thereby  become  extinguished, 
and  plaintiff  would  become  liable  to  defend- 
ant for  the  difference  between  the  proceeds  of 


the  sale  of  the  rice,  at  not  less  than  the  guar- 
antied price,  and  the  amount  of  defendant's 
Indebtedness.  We  think  these  avo'mentB  con- 
tain all  the  eaaentlais  of  a  plea  of  payment 
It  is  Immaterial  that  the  rice  was  not  de- 
livered to  plaintiff.  If  he  agreed  that  its 
delivery  to  tiie  mills  would  be  accepted  by 
him  as  a  payment  of  defendant's  indebted- 
ness, such  delivery  would  have  that  effect 
If  the  allegations  of  this  plea  are  tme.  it  is 
clear  that  plalntitTs  claim  against  defendant 
has  been  satisfied,  and  he  Is  not  oititled  to 
recover  thereon,  unless  the  agreement  pleaded 
was  subsequently  set  aside  or  defendant  waiv- 
ed his  rights  thereunder.  The  fact  that  the 
alleged  value  of  the  rice  delivered  under  the 
agreement  exceeded  the  stun  of  $1,000  did  not 
defeat  the  Jurisdiction  o'f  the  court  to  de- 
termine the  question  of  whether  the  agree- 
ment had  been  made  and  the  rice  ielirereA 
thereunder.  In  such  Investigation,  the  court 
would  not  have  been  adjudicating  a  claim  be- 
yond its  Jurisdiction,  since  no  recovery  of 
any  amount  was  sought  by  defendant  and 
the  facts  alleged  were  only  set  up  In  bar  of 
plalntlfTs  right  to  recover. 

The  fifth  paragraph  of  the  answor  repeats 
the  facts  set  up  In  the  fourth,  and  alleges 
further  that  the  note  of  date  April  14,  1904, 
was  given  In  lieu  of  another  note  for  like 
amount  which  had  been  satisfied  and  dischar- 
ged by  the  agreement  before  alleged,  and 
therefore  said  note  of  April  14,  1904,  was 
void  for  want  of  consideration.  We  think  it 
clear  that  neither  of  these  pleas  wMe  subject 
to  the  exception  which  was  sustained  by  the 
trial  court. 

The  sixth  and  seveath  paragraphs  of  the 
answer  do  not  seek  to  have  the  court  ad- 
judicate a  claim  beyond  Its  Jurisdiction.  The 
only  recovery  sought  is  for  the  difference  be- 
tween plaintiff's  claim  and  the  guarantied 
price  of  the  rice  shipped  by  defendant  udder 
his  agreement  with  plaintiff,  and  this  dif- 
ference Is  an  amount  within  the  Jurisdiction 
of  the  court.  There  Is  no  attempt  here,  as 
in  the  case  of  Williamson  v.  Lumber  Co. 
(Tex.  Civ.  App.)  82  S.  W.  340,  to  have  the 
court  adjudicate  a  claim  for  an  amount  be- 
yond Its  Jurisdiction,  and  when  said  claim 
has  been  established  to  offset  a  portion  of 
It  against  pialntifTs  demand,  and  therd)y  re- 
duce the  sum  for  which  Judgment  is  sought 
to  an  amount  within  the  Jurisdiction  of  the 
court,  but  the  averments  are  that  plaintiiTB 
claim  had  been  paid  by  the  delivery  of  the 
rice  under  the  agreement  alleged,  and  that 
defendant  is  entitled  to  recover  the  balance 
due  him  under  said  agreement,  which  balance 
was  an  amount  within  the  Jurisdiction  of  the 
court.  We  think  the  cases  of  Dalby  v. 
Murphy,  25  Tex.  a54,  and  Olmbel  v.  Gom- 
precht  89  Tex.  497,  85  S.  W.  470,  sustain  our 
conclusion  that  the  trial  erred  In  sustalnlngr 
the  exceptions  to  the  answer. 

None  of  the  assignments  of  error,  except 
those  presenting  the  question  above  consider- 
ed, present  any  material  error,  and  It  is  nn- 
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macesMry  to  dlBcoss  tbem.    For  the  error 
above  indicated,  the  Judgment  of  tbe  court 
below  Is  reTersed,  and  the  cauew  remanded. 
Reyersed  and  remanded. 


DAVIS  V.  ST.  LOUIS  SOUTHWESTERN 
RT.  CO.  OF  TEXAS. 

(Court  of  Civil   Appeals  of  Texas.    Jan.   IS, 
1906.    Rehearing  Denied  Feb.  8,  1906.) 

1.  RAIUtOADS  —  AlXOWING      GhILDBEN      ON 

Tbaihs— Durr  of  Ekplot£s  to  Usb  Obdina- 

BT  Cabi. 

Where  for  two  or  three  years  small  boys 
of  immatnre  years  had  habitually  frequented  a 
railroad  yard  and  had  persistently  ridden  on 
freight  trains  there,  to  the  knowledge  of  the 
railway  employes,  it  was  the  duty  of  the  em- 
ployes to  use  ordinary  care  to  prevent  injuring 
the  boys,  though  they  had  attempted  to  stop 
the  custom. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads.  S§  SSO-SSS.] 

2.  Same— CoHTBiBtjTOBT  Neoliobrce— Quks- 

TION  FOB  JUBY. 

Whether  a  boy  between  eight  and  nine 
years  old,  and  of  fair  intelligence  for  his  years, 
was  of  sufficient  discretion  to  appreciate  the 
danger  of  riding  on  freight  cars  in  a  railroad 
yard  and  guilty  of  contributory  negligence,  pre- 
cluding a  recovery  for  an  injury  received  in 
consequence  of  jumping  from  a  train  there,  was 
for  the  jury. 

[Bd.  Note. — For  cases  In  point,  see  vol.  41, 
Gent.  Dig.  RaUroads,  {$  917-920.] 

3.  Same— Nboligence— Question  fob  Jubt. 

Evidence,  in  an  action  against  a  railway 
company  for  injuries  received  by  a  l>oy  between 
eight  and  nine  years  old  while  riding  on  freight 
cars  in  a  railroad  yard,  examined,  and  held  that 
the  question  of  actionable  negligence  on  the 
part  of  the  company  in  failing  to  use  ordinary 
care  to  prevent  nim  from  getting  on  the  train, 
and  in  tailing  to  discover  nim  while  riding  on 
the  cars  and  avoiding  injurying  him,  was  for 
the  jury. 

[EkU  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {{  917-920.] 

Appeal  from  District  Court,  Titus  County; 
P.  A.  Turner,  Judge. 

Action  by  Harry  Davis,  by  W.  B.  Davis,  as 
next  friend,  against  the  St  Louis  Southwest- 
em  Railway  Comp.iny  of  Texas.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Pounders  &  Bnrford  and  Johnson  &  Ed- 
wards, for  appellant  Glass,  Estes  ft  King 
and  E.  B.  Perkins,  for  appellee. 

RAINET,  G.  J.  This  suit  was  brought  by 
W.  E.  Davis,  as  next  friend,  for  the  use  and 
benefit  of  Harry  Davis,  to  recover  damages 
fnm  the  appellee  for  personal  Injuries  sus- 
tained by  Harry  Davis  through  the  alleged 
negligence  of  appellee's  employes.  Defendant 
answered  by  general  denial,  and  specially 
that  U  plaintiff  was  hurt  be  ought  not  to  re- 
cover, because  his  own  negligence  caused  and 
contributed  to  cause  his  Injuries.  "That  he 
negligently  and  recklessly,  and  In  known  vio- 
lation of  defendant's  rules,  got  on  one  of  de- 
fendant's cars  while  ibe  same  was  In  motion, 
and  negligently  attempted  to  change  his  posi- 


tion on  said  car,  and  negligently  fot  In  be- 
tween the  ends  of  two  of  the  cars  In  Its  train 
while  the  same  was  In  motion,  and  either 
negligently  got  off  or  fell  off,  without  fault 
or  negligence  of  the  defendant"  A  verdict 
was  directed  for  the  defendant,  which  direc- 
tion was  complied  with  and  judgment  render- 
ed accordingly.  This  action  of  the  court  Is 
complained  of,  and  whether  or  not  the  evi- 
dence was  such  as  to  warrant  the  courts  ac- 
tion is  the  question  for  our  decision. 

There  Is  evidence  to  the  effect  that  appel- 
lee's yards  and  switches  in  Mt  Pleasant  ex- 
tended for  a  half  mile  or  more  north  and 
south,  and  the  depot  and  superintendent's  of- 
fice were  situated  beside  these  tracks.  The 
residence  portion  of  the  town  is  about  equally 
divided  by  these  tracks,  which  traces  croiss 
two  or  three  streets ;  the  principal  one  being 
south  of  and  quite  near  the  depot  and  said 
street  being  much  frequented  and  traveled 
by  people  living  east  of  the  railroad.  ,  Chil- 
dren living  to  the  east  commonly  used  this 
crossing  in  going  to  school.  It  was  near  this 
crossing  that  Harry  Davis  got  upon  the  mov- 
ing car  by  which  he  was  injured.  There  was 
testimony  by  parties  living  near  the  tracks 
that  almost  every  day  for  several  years  they 
could  see  quite  a  crowd  of  small  boys,  from  9 
to  15  years,  riding  on  the  side  of  freight  and 
passenger  trains.  They  would  hang  on  where- 
ever  they  could  get  hold  of  the  cars,  on  the 
steps  of  passenger  trains,  and  on  the  back 
of  the  coal  boxes  of  engines ;  they  would  hold 
with  their  bands  to  handholds,  and  let  their 
feet  rest  on  the  trucks.  That  the  railroad 
employes  never  interfered  with  the  boys. 
There  was  testimony  to  the  effect  that  the  em- 
ployes, whenever  they  saw  the  boys,  would 
drive  them  away,  and  at  times  when  the  em- 
ployes' backs  were  turned  the  boys  would  re- 
turn and  jump  upon  the  cars.  That  the  com- 
pany at  various  times  had  Instituted  prose- 
cutions against  some  of  the  boys  for  jumping 
upon  and  thtis  riding  upon  the  trains.  There 
was  testimony  which  showed  that  the  com- 
pany had  used  means  to  prevent  the  boys 
fttHu  persisting  in  riding  upon  the  freight 
cars,  and  it  was  shown  that  the  porter  of 
the  passenger  train  bad  consented  for  the 
boys  to  get  on  and  ride  the  passenger  coaches 
around  the  Y.  There  was  evidence  that 
Harry  Davis  was  between  eight  and  nine  years 
old  at  the  time  of  the  accident,  and  was  a  boy 
of  fair  intelligence  for  one  of  bis  years.  He 
lived  with  his  father  east  of  the  railroad,  and 
the  crossing  above  referred  to  was  common- 
ly used  by  Harry  and  other  children  in  going 
to  and  from  town  and  school.  He  and  sever- 
al'other  boys  about  his  age,  on  the  afternoon 
tn  question,  were  beside  the  company's  track, 
near  the  street  crossing  and  about  40  feet 
south  of  it  They  were  there  about  SO  min- 
utes prior  to  the  accident,  near  the  tracA  and 
the  street  and  In  plain  view  of  the  yards 
and  switches  and  those  operating  the  cars 
In  that  part  of  the  yard.  A  portion  of  this 
time  they  had  been  standing  around  beside 
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tbe  track,  and  a  portion  of  the  time  sitting 
down  on  a  bencli  in  front  of  the  yardmaater's 
office,  a  nnall  room  a  few  feet  from  tbe  track. 
When  they  had  been  there  some  time,  one  of 
appellee's  freight  trains  which  was  then 
switching  in  tbe  yards  was  backed  along  the 
track  and  across  tbe  street  near  which  these 
cliiidren  were  standing,  and  all  tbe  cars  ex- 
cept two  were  uncoupled  from  the  train  and 
left  there,  and  then  the  engine  with  the  two 
cars  started  south,  toward  the  main  line. 
Just  as  tbe  engine  and  cars  started  to  move 
Harry  Davis  and  Claude  Turner,  a  boy  a  little 
older  than  Harry,  got  upon  one  of  the  cars; 
Claude  Turner  catching  hold  of  the  door  of 
tbe  car,  with  his  feet  on  the  rods  underneath, 
and  Harry  Davis  catching  hold  of  the  hand- 
bold  on  tbe  side  of  tbe  car  and  resting  bis 
feet  on  tbe  stirrup  underneath,  and  each  of 
them  thus  holding  to  tbe  side  of  the  car,  on 
the  outside  of  tbe  track,  tbe  right  side  going 
south,  the  side  of  the  track  next  to  the  yard- 
master's  office.  Tbe  boys  thought  tbe  cars 
would  be  pulled  out  on  the  main  line  and 
would  then  be  stopped  or  returned,  but  tbe 
engine  and  cars  were  being  taken  to  tbe  coal 
chute,  situated  some  distance  south  and  to 
reach  wblcb  some  trestles  bad  to  l>e  crossed. 
When  Harry  Davis  saw  that  tbe  cars  were 
not  going  to  stop  at  the  switch  stand,  that 
their  speed  was  increasing,  tbat  they  would 
cross  these  trestles,  be  became  frightened, 
and,  in  undertaking  to  get  off  the  car,  fell 
and  was  injured.  The  train  crew  consisted 
of  three  brakemen,  and  engineer,  fireman, 
and  conductor.  The  conductor  testified  that. 
Just  t>efore  Harry  Davis  was  injured,  he  "told 
all  tbe  little  fellows  to  get  away,  tbat  they 
must  not  be  on  the  cars,"  but  could  not  tell 
that  they  went  away,  but  they  disappeared 
from  the  place.  He  further  testified,  in  ref- 
erence to  the  movements  of  the  train  Just 
prior  to  going  to  tbe  coal  chute,  as  follows: 
First,  it  had  come  in  onto  tbe  house  track 
and  got  some  cars  on  that  track ;  these  cars 
had  been  taken  down  to  the  switch  and 
shoved  In  on  the  main  line.  This  was  be- 
fore the  accident,  but  not  before  be  had  seen 
tbe  boys  there.  All  the  time  he  saw  Claude 
Turner  trying  to  catch  the  car  they  were  fix- 
ing to  pull  out  from  the  house  track.  Tbe 
train  was  In  on  tbe  bouse  track  to  get  some 
cars,  and  they  were  fixing  to  pull  out,  when 
he  saw  Claude  Turner.  The  boys  were  then 
at  or  about  the  crossing.  Claude  Turner  was 
on  the  east  side  of  tbe  house  track,  and  some 
of  tbe  other  lioys  were  on  tbe  other  side  of 
the  train.  There  were  some  five  or  six  little 
boys.  After  be  took  Claude  Turner  from  the 
train,  they  pulled  down  about  a  hundred 
yards  and  shoved  the  cars  in  on  the  main 
line,  and  then  came  back  to  tbe  house  track 
and  shoved  some  cars  onto  that  track,  and  cut 
otr  two  of  the  cars,  and  with  them  started 
to  tbe  chute.  After  he  took  Claude  Turner 
from  tbe  train,  he  (the  witness)  walked  over 
to  the  main  line  and  got  on  top  of  the  train 
and  was  on  top  when  it  came  back  on  bouse 


track.  When  the  two  cars  were  cut  off  he 
was  on  the  second,  and  walked  forward  to 
the  engine  and  rode  on  tbe  engine  to  tbe 
chute.  He  also  stated  that:  "When  I  said 
the  boys  started  to  town,  I  mean  they  started 
this  way,  toward  town,  and  I  did  not  see 
them  any  more.  I  did  not  observe  where  thej 
went,  or  whether  they  all  came  in  this  di- 
rection, or  whether  some  went  east  and  some 
went  west  The  boys  were  something  in  tbe 
neighborhood  of  Harry's  size.  There  were 
four  or  five  of  them  about  his  age  and  size." 
Harry  Davis,  In  speaking  of  tbe  occurrence, 
says:  "None  of  tbe  trainmen  or  workmen 
down  there  did  anytliing  or  said  anything  to 
us  boys  with  reference  to  riding." 

The  evidence  In  this  case,  we  think,  was 
not  such  as  Justified  the  court  in  instructing 
a  verdict  for  defendant.  There  was  testi- 
mony tbat  for  two  or  three  years  small  boys 
of  immature  years  habitually  frequented  the 
yards  and  would  presistently  hang  onto  and 
ride  on  the  freight  trains  when  moving,  and 
this  was  known  to  the  employes  of  defend- 
ant, though  tbe  employes  made  some  effort  to 
stop  the  custom.  Under  the  evidence,  it  was 
tbe  duty  of  the  train  crew  to  use  ordinary 
care  to  prevent  injuring  any  of  the  boys,  and 
it  was  a  question  for  the  Jury  to  determine 
whether  or  not  Davis  was  of  sufllclent  age 
and  discretion  to  appreciate  tbe  danger,  and 
whether  or  not,  under  the  circumstances,  per- 
sona of  ordinary  prudence  would  have  ap- 
prehended danger  to  the  boys,  and,  if  so, 
whetbor  the  employes  used  ordinary  care 
to  prevent  tbe  boys  from  getting  upon  the 
train,  and  to  discover  them  while  banging 
onto  and  riding  upon  tbe  moving  cars  and 
avoided  injuring  Davis.  Railway  Co.  v. 
Abernathy  (Tex.  Civ.  App.)  68  S.  W.  539: 
Oliis  V.  Railway  Co.  (Tex.  Civ.  App.)  73  S. 
W.  80. 

The  Judgment  Is  reversed,  and  cause  re- 
manded. 


TEXAS  ft  P.  BY.  CO.  v.  HUBEB  et  al. 
(Supreme  Court  of  Texas.    May  2,  1906.) 

1.  COTTBTS CoNBTBUCnOIT  Or  FEDERAI.  STAT- 
UTES —  DECISIONS  OF  UnnED  States  Su- 
FBEME   COITBT. 

The  court  of  a  state  in  determining  the 
question  whether  a  catise  is  removable  to  the 
federal  court,  ia  controlled  by  the  decision  of 
the  federal  Supreme  Court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  H  329,  331] 

2.  Reuovai,  or  Causes — Grounds — Statutes. 

Under  Act  Cong.  Aug.  13,  188B,  c.  866 
M  1,  2^  2S  Stat.  434  [U.  S.  Comp.  St  1901. 
pp.  o08,  509],  conferring  on  the  Circuit  Courts 
of  the  United  States  jurisdiction  of  suits 
arising  under  the  laws  of  the  United  States 
and  providing  that  suits  arising  under  such 
laws  may  be  removed  to  the  Circuit  Courts, 
etc.,  an  action  against  an  employer  and  an  em- 
ployi  for  negligence  of  the  employe  in  the  per- 
formance of  his  duties,  the  employe  and  plain- 
tiff l>eing  residents  of  the  same  state,  is  not  re- 
movable to  the  federal  court  on  tbe  joint  peti- 
tion of   the   employer  and  employe,  averring 
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that  the  employer  ia  a  corporation  existing  un- 
der the  acts  of  Congress:  ow  petition  of  plain- 
tiff in  the  state  coort  raising  no  qnestion  as  to 
restrictions  placed  on  the  liability  of  the  em- 
ployer or  its  serrants,  or  as  to  granting  im- 
munity not  allowed  by  the  laws  of  the  state  or 
the  general  rules  of  the  common  law. 

Certified  Qnestions  from  Conrt  of  Oivll  A];>- 
peals  of  Fourth  Supreme  Judicial  District 

Action  by  M.  B.  Huber,  for  herself  and 
as  the  next  friend  for  Georgia  Huber,  an 
Infant,  against  the  Texas  &  Pacific  Hallway 
Company  and  another.  There  was  a  judg- 
ment for  plaintiff,  which  the  Court  of  Civil 
Appeals  reversed,  and  the  cause  was  certi- 
fied on  a  question  to  the  Supreme  Court 
Question  answered. 

T.  J.  Freeman  and  Hall,  Flippen  A  Mc- 
Oormick,  for  appellant  M.  M.  Parks,  W. 
T.  Strange,  and  Cockrell  &  Oray,  for  appel- 
lees. 

GAINES,  0.  X  This  case  comes  to  us  up- 
on a  question  certified  by  the  Chief  Justice 
of  the  Fourth  supreme  Judicial  district  The 
statement  and  question  as  certified  are  as 
follows : 

"The  cause  was  filed  originally  on  April  12, 
1002,  against  the  Texas  &  Pacific  Railway 
Company  and  R.  J.  Oliphant  its  engineer, 
for  damages  against  both  for  alleged  per- 
sonal injuries  to  Lawrence  Huber  through 
the  negligence  of  the  engineer.  In  due  time 
the  defendants  Joined  in  a  petition  and  bond 
in  due  form  for  removal  of  the  cause  to  the 
federal  court,  the  ground  for  removal  being 
the  fact  that  the  Texas  &  Pacific  Railway 
Company,  defendant  was  a  corporation  or- 
ganized and  existing  under  acts  of  Ctm- 
gress.  The  district  court  held  the  applica- 
tion regular,  but  denied  It  upon  the  ground 
ttiat  the  cause  was  not  removable.  The  rul- 
ing was  excepted  to.  Thereupon  the  defend- 
ants filed  a  transcript  of  the  proceedings 
In  the  proper  Circuit  Court  of  the  United 
States,  where  plaintiffs  filed  their  motion  to 
remand  in  due  time  but  which  appears  not 
to  have  been  acted  upon  until  January  14, 
1904,  when  It  was  overruled,  whereupon 
plaintiffs  took  a  nonsuit,  and  a  Judgment 
entry  was  made  accordingly  in  the  minutes 
of  tiiat  conrt  The  motion  to  remand  as- 
serted four  grounds:  (1)  That  It  appear- 
ed from  plalntlfrs'  petition  that  R.  J.  Oli- 
phant is  a  codefendant  of  the  Texas  &  Pa- 
cific Railway  Company  in  the  cause,  that 
said  Oliphant  Is  a  resident  of  the  state  of 
Texas,  and  was  at  the  time  of  the  institu- 
tion of  the  suit  that  the  cause  of  action 
against  said  defendants  is  a  Joint  cause  of 
action  and  there  is  no  diverse  citizenship 
between    plaintiffs   and  the  said  Oliphant. 

(2)  That  there  is  no  order  of  the  state  court 
removing  this  cause  to  the  Circuit  Court  and 
the  same  should  be  stricken  from  the  docket 

(3)  That  there  Is  no  federal  question  in- 
volved between  the  plaintiffs  and  defend- 
ants.    (4)  That    the    application    does    not 

&2S.W.— ^ 


show  any  diverse  citizenship  as  to  the  de- 
fendant Oliphant  and  the  plaintiffs. 

"When  the  application  for  removal  was 
denied  by  the  state  court,  and  such  ruling 
duly  excepted  to,  the  state  court  proceeded 
to  a  trial  and  Judgment  was  rendered  for 
plaintiffs  which  Judgment  on  appeal  was  re- 
versed by  the  Court  of  Civil  Appeals  (75  S. 
W.  547)  at  Dallas  and  the  cause  remanded. 
This  cause  was  thus  remanded  and  on  the 
docket  of  the  state  court  when  the  nonsuit 
was  taken  in  the  federal  court.  On  January 
26,  1904,  after  the  nonsuit  plaintiffs  filed  in 
the  district  court  of  the  state  a  second 
amended  original  petition  in  the  original 
cause  asking  Judgment  against  both  the  orig- 
inal defendants  on  the  same  cause  of  action. 
On  February  4,  1904,  defendants  In  limine 
filed  a  motion  In  the  cause  In  the  said  state 
court,  to  dismiss  the  cause  because  of  the 
proceedings  and  Judgment  in  the  said  federal 
court  which  was  exhibited.  This  motion  was 
overruled  and  exception  taken  to  the  ruling 
and  the  court  proceeded  with  the  case.  De- 
fendants then  filed  amended  pleadings,  with- 
out waiving  the  point  that  the  court  was 
without  Jurisdiction,  t)ecause  of  the  nonsuit, 
to  proceed  with  the  cause,  and  a  trial  re- 
sulted In  a  Judgment  against  the  appellant 
the  Texas  &  Pacific  Railway  Company,  which 
is  here  on  appeal  and  now  pending  on  mo- 
tion for  rehearing.  There  being  a  differ- 
ence of  opinion  between  the  members  of 
the  court  on  the  question  certified,  the  re- 
spective opinions  filed  will  accompany  this 
certificate. 

"Question :  Did  the  district  court  rule  cor- 
rectiy  in  refusing  to  sustain  the  motion  to 
dismiss  the  cause?" 

We  are  of  opinion,  that  the  question  should 
be  answered  in  the  afilrmatlve.  The  deci- 
sion of  the  question  calls  for  a  construction 
of  the  Act  of  Congress  approved  August  13, 
1888,  which  was  amendatory  of  the  Judiciary 
act  of  the  previous  year.  We  quote  so  much 
of  the  latter  act  as  l>ears  upon  the  question : 
"That  any  suit  of  a  civil  nature,  at  law  or 
in  equity,  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  author- 
ity, of  which  the  Circuit  Courts  of  the  Unit- 
ed States  are  given  original  Jurisdiction  by 
the  preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be  brought, 
in  any  state  court,  may  be  removed  by  the 
defendant  or  defendants  therein  to  the  Cir- 
cuit Court  of  the  United  States  for  the  prop- 
er district  Any  other  suit  of  a  civil  nature, 
at  law  or  in  equity,  of  which  the  Circuit 
Courts  of  the  United  States  are  given  Juris- 
diction by  the  preceding  section,  and  which 
are  now  pending,  or  which  may  hereafter  be 
brought,  in  any  state  court  may  be  remov- 
ed Into  the  Circuit  Court  of  the  United 
States  for  the  proper  district  by  the  defend- 
ant or  defendants  therein,  being  nonresidents 
of  that  state.    And  when  In  any  suit  men- 
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tloi^ed  In  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of 
different  states,  and  which  can  be  fully  de- 
termined as  between  them,  then  either  one 
or  more  of  the  defendants  actually  Interest- 
ed in  such  controversy  may  remove  said  suit 
Into  the  Circuit  Court  of  the  United  States 
for  the  proper  district,"  etc.  25  Stat  434, 
c.  866,  I  2  [U.  S.  Comp.  St  1901,  p.  509]. 
Since  it  appears  from  these  provisions,  that 
in  cases  falling  under  them,  only  those  are 
removable  "of  which  the  Circuit  Courts  of 
the  United  States  are  given  original  Juris- 
diction by  the  preceding  section,"  It  is  ap- 
propriate to  quote  so  much  of  that  section  as 
defines  the  original  Jurisdiction  of  the  Cir- 
cuit Courts,  In  so  far  as  they  are  applicable 
to  or  throw  light  upon  the  question  un- 
der consideration.  The  first  section  of  the 
amendatory  act  of  1888  reads  as  follows: 
"That  the  Circuit  Courts  of  the  United  States 
shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars,  and  arising 
under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  •  •  *  or  in 
which  there  shall  be  a  controversy  between 
citizens  of  different  states,  In  which  the 
matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  afore- 
said," etc.  25  Stat  434  [U.  S.  Comp.  St 
1001,  p.  506].  In  determining  the  question 
certified  we  must  be  guided  and  controlled 
by  the  decisions  of  the  Supreme  Court  of  the 
United  States.  That  there  was  no  sepa- 
rable controversy  in  this  case  is  settled  by 
the  decision  ■  of  tliat  court  In  the  case  of 
Chesapeake  &  Ohio  R.  R.  Co.  v.  Dixon,  170 
U.  S.  131,  21  Sup.  Ct  67,  46  L.  Bd.  121. 
Even  bad  such  controversy  existed,  it  would 
have  made  no  ditTerence  since  the  ground 
of  removal  was,  that  It  involved  a  question 
arising  under  the  Constitution  and  laws  of 
the  United  States.  Chicago,  Rock  Island,  etc., 
Ry.  Co.  T.  Martin,  178  U.  S.  246,  20  Sup.  Ct 
854,  44  li.  Ed.  1056. 

It  is  now  definitely  settled  that  in  a  case 
against 'two  defendants,  in  which  the  plaintiff 
and  one  of  them  are  citizens  of  the  same  state 
and  the  other  defendant  is  a  citizen  of  an- 
other state,  the  case  Is  not  removable  upon 
the  sole  application  of  the  latter  defendant 
Cochran  v.  Montgomery  County,  190   U.   S. 

280,  26  Sup.  Ct  58,  50  L.  Ed. .    In  that 

case  the  ruling  was  very  pronounced,  for  the 
reason,  that  the  party  who  Invoked  the  ju- 
risdiction of  the  Circuit  Court  of  the  United 
States  by  the  application  to  remove  the 
cause  to  that  court,  succeeded  by  certiorari 
in  setting  aside  the  judgment  there  rendered 
against  him  upon  the  ground  that  the  cause 
was  illegally  removed.  In  the  case  of  Chi- 
cago, Rock  Island,  etc.,  Ry.  Co.  v.  Martin, 
supra,  it  was  held,  that  as  to  the  right  to 


remove,  wbwe  there  was  more  than  one  de- 
fendant tile  same  rule  applied  as  to  a  re- 
moval under  the  first  clause  of  section  1  of 
the  act.  In  cases  arising  under  the  Constltn- 
tlon  and  laws  of  the  United  States,  as  to  a 
removal  on  the  ground  of  diverse  citizenship, 
as  provided  for  in  the  seccmd  clause.  In  his 
opinion  In  that  case,  Chief  Justice  Poller 
says:  "And  in  view  of  the  language  of  the 
statute  we  think  the  proper  conclusion  Is  that 
all  the  defendants  must  join  in  the  applica- 
tion under  either  clause."  For  the  rea»>n 
that  a  party  to  a  suit  which  involves  a  fed 
eral  question,  has,  In  case  the  question  Is 
decided  against  him,  recourse  to  the  Supreme 
Court  of  the  United  States,  It  would  seem 
that  there  is  less  ground  for  giving  him  the 
right  to  remove  his  case  to  the  United  States 
court  than  there  Is  for  one  who  has  no  such 
recourse.  The  decisions  referred  to  seem  to 
settle  the  question  that  the  railway  company 
could  not  properly  have  removed  this  case 
by  Its  separate  application ;  but  tlie  question 
remains,  does  the  Joinder  of  Its  codefoidaot 
In  the  petition  for  removal  make  a  different 
case.  The  language  of  Chief  Justice  Fallen 
just  quoted,  "that  all  the  defendants  must 
join  in  the  application  under  either  clause," 
seems  to  Imply,  that  If  the  two,  or  more, 
as  the  case  may  be,  Join  in  the  petition  to 
remove  the  case,  It  will  be  snfflclent  The 
word  "Join,"  does  not  appear  in  the  statute, 
but  as  applied  to  this  matter  Is  of  freqnent 
use  In  the  decisions;  and  it  seems  to  us  the 
term,  without  some  qualification,  Is  mis- 
leading. We  can  understand  what  la  meant 
by  a  Joinder  of  all  the  defendants  when  each 
of  them  has  a  right  to  remove.  It  was  iqx>n 
this  theory  that  Railway  Company  v. 
Martin  was  decided.  That  was  a  case  of  a 
Joint  tort,  and  was  brought  by  the  plaintiff,  as 
administratrix  of  a  decedent's  estate  against 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  against  the  receivers  of  the 
Union  Pacific  Railway  Company,  to  recorer 
damages  for  the  death  of  the  Intestate.  The 
receivers  who  had  been  appointed  by  a  fed- 
eral court  sought  to  remove  the  case  on  the 
ground  tliat  It  was  a  case  arising  und»  the 
laws  of  the  United  States.  The  Chicago. 
Rock  Island  k  Pacific  Railway  Company  was 
not  a  corporation  of  Kansas,  so  that  as  be- 
tween it  and  the  plaintiff,  there  was  a  di- 
versity of  citizenship.  The  report  of  the 
case  does  not  show  the  citizenship  of  the 
plaintiff,  but,  from  the  fact  that  the  opinion 
states  that  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  was  not  a  corpwation  of 
Kansas,  we  think  it  is  to  be  inferred  that  the 
plaintiff  was  a  citizen  of  that  state.  It  bad 
not  at  that  time  been  decided,  that  the  mere 
fact,  that  the  defendant  in  a  case  Is  a  re- 
ceiver appointed  by  a  United  States  court 
does  not  make  a  case  arising  under  the  laws 
of  the  United  States  as  used  in  the  United 
States  statutes  previously  quoted;  but  the 
opinion  proceeds  expressly  upon  the  assump- 
tion, that  as  to  tbm  defendant  receivers,   if 


Digitized  by  VjOOQIC 


Tex.) 


TEXAS  &  P.  RT.  CO.  t.  HUQBB. 


835 


saed  alone  they  would  have  bad  a  right  to 
remove.  It  seems,  therefore,  as  discussed  In 
the  opinion,  to  be  a  case  in  which  all  the 
defendants  bad  a  right  to  remove — the  rail- 
way company  on  the  ground  of  diverse  citizen- 
ship, and  the  receivers  on  the  ground  that  as 
to  them  it  was  a  case  arising  under  the  laws 
of  the  TTnlted  States.  Therefore  the  language 
previously  quoted  from  the  opinion,  in  so  far 
aa  it  implies  that  the  case  would  have  been 
removable  had  all  the  defendants  Joined  in 
the  application,  is  to  be  construed  In  the  light 
of  the  fact  that  the  case  was  treated  as  one 
in  which  all  the  defendants  were  entitled  to 
remove.  The  court  having  reached  the  con- 
clusion that  all  defendants  in  such  a  case 
must  Join  in  order  to  remove  it  in  any  event 
We  are  of  the  opinion,  therefore,  that  In  the 
remark  quoted.  It  was  not  Intended  to  imply, 
that  where  only  one  of  two  or  more  defend- 
ants could  have  removed  a  case.  If  sued  alone, 
there  being  another  or  other  defendants  who 
had  no  -  right  of  removal,  that  such  right 
would  exist  provided  all  should  Join  in  the 
application. 

But  there  Is  another  standpoint  from  which 
as  we  think  this  question  should  be  viewed. 
Both  the  first  and  second  clauses  of  section  2 
of  the  act  of  1888,  as  they  are  commonly  des- 
ignated— that  is  to  say,  the  one  applicable  to 
cases  arising  under  the  Constitution  and  laws 
of  the  United  States,  and  the  other  to  cases 
of  diverse  citizenship — ^provide  in  effect,  as 
a  condition  precedent  to  removal,  that  the 
case  should  be  one  "of  which  the  circuit  courts 
of  the  United  States  are  given  original  Juris- 
diction." The  codefendant  of  the  railway 
.company  was  a  citizen  of  the  same  state  as 
the  plaintiff  in  this  suit,  and  it  is  clear  that 
he  could  not  have  been  sued  alone  In  the 
United  States  court  for  damages  resulting 
from  his  negligence,  without  allegations  by 
the  plaintiff  in  his  declaration,  showing  that 
it  was  a  case  arising  under  the  Constitution 
or  laws  of  the  United  States.  Could  he  have 
been  so  sued  by  Joining  with  him  a  defendant 
as  to  whom  such  allegations  were  made?  We 
think  not  The  case  of  Independent  School 
District  V.  Rew,  111  Fed.  1,  49  C.  C.  A.  198, 
55  L.  R.  A.  S64,  in  our  opinion,  throws  light 
upon  this  question.  In  that  case  Rew  brought 
suit  against  the  school  district  In  the  Cir- 
cuit Court  of  the  United  States  upon  certain 
of  Its  bonds  and  upon  the  coupons  originally 
attached  to  such  bonds.  The  bonds  were 
payable  to  the  order  of  one  Treadway,  but  the 
coupons  calling  for  more  than  $2,000  in 
amount  were  payable  to  bearer.  Under  the 
statute  of  August  13,  1888,  the  United  States 
Circuit  Courts  were  deprived  of  Jurisdiction 
of  a  suit  to  recover  any  chose  in  action  ex- 
cept a  foreign  bill  of  exchange  by  any  as- 
signee, unless  the  suit  could  have  been  main- 
tained against  the  payee,  but  the  court  was 
permitted  to  entertain  Jurisdiction  of  a  sub- 
sequent holder  of  such  chose  In  action  if 
made  by  a  corporation,  and  if  payable  to 
bearer,  and  if  the  bolder  and  the  defendant 


were  citizens  of  different  states.  The  Ques- 
tion of  Jurisdiction  having  been  raised,  the 
trial  court  held,  that  for  the  reason,  that 
Rew  the  original  payee  could  not  have  sued 
in  the  United  States  court  upon  the  bonds,  it 
was  without  Jurisdiction  of  that  part  of  the 
cause  of  action,  but  that  it  had  Jurisdiction  of 
the  coupons,  and  gave  Judgment  upon  them 
for  the  plaintiff.  The  defendant  carried  the 
case  to  the  Circuit  Court  of  Appeals  of  the 
United  States,  where  the  Judgment  was  af- 
firmed. The  question  as  to  the  correctnera 
of  the  ruling  of  the  trial  Judge  upon  the  ques. 
tion  of  Jurisdiction  was  not  before  the  Court 
of  Appeals  and  was  not  commented  upon  nor 
decided.  But  it  seems  to  us  that  the  decision 
of  the  trial  court  was  correct  upon  both 
points.  We  fai]  to  see  how  a  plaintiff  can 
give  Jurisdiction  over  a  cause  of  action  ov«r 
which  of  Itself  the  United  States  court  has 
no  Jurisdiction  by  injecting  into  it  another 
cause  of  action  which  that  court  has  power 
to  hear  and  determine,  and  we  also  fall  to 
see  how  a  federal  court  can  acquire  Juris- 
diction over  a  defendant,  over  whom  it  would 
have  none,  by  Joining  him  in  the  suit  with  one 
over  which  the  court  has  Jurisdiction. 

It  seems  to  have  been  urged  in  the  Court 
of  Civil  Appeals  that  the  bare  fact,  that  011- 
phant,  the  codefendant  of  the  Texas  &  Pacific 
Railway  Company,  was  its  engineer,  and  that 
the  negligence  with  which  he  Is  charged  Is 
alleged  to  have  occurred  in  the  discharge 
of  his  duties,  makes  a  case  arising  under  the 
laws  of  the  United  States  as  to  him.  We 
find  it  difficult  to  reconcile  the  rule  establish- 
ed In  "The  Removal  Cases,"  116  U.  S.  1, 5  Sup. 
Ct  1113,  29  L.  Ed.  819,  that  the  mere  allega- 
tion that  a  corporation,  created  by  virtue  of 
an  act  of  Congress  of  the  United  States, 
makes,  a  case  arising  under  the  laws  of  the 
United  States  with  that  line  of  decisions, 
which  hold  that  in  order  to  make  such  a 
case  It  must  appear  from  the  allegations  of 
the  plalntifTs  petition  that  there  is  a  sub- 
stantial dispute  as  to  the  construction  of  some 
law  of  the  United  States  upon  which  the 
decision  of  the  case  depends.  Whether  the 
Removal  Cases  were  correctly  decided  or  not, 
we  are  bound  to  take  them  as  established 
law,  but  to  apply  the  rule  to  the  servant  of  a 
corporation  created  by  the  laws  of  the  United 
States,  Is  to  go  one  step  further  and  we  are 
of  the  opinion  that  the  doctrine  should  not  be 
extended.  The  doctrine  in  the  Removal  Cases 
is  rested  upon  the  case  of  Osbom  v.  United 
States  Bank,  9  Wheat  738,  6  L.  Ed.  204. 
The  question  of  Jurisdiction  there  Involved 
was  whether  the  act  of  Congress  which  char- 
tered the  bank  and  attempted  to  give  it  power  • 
to  bring  suits  in  the  Circuit  Court  of  the  Unit- 
ed States  was  In  accordance  with  the  Consti- 
tution of  the  United  States.  It  was  held  that 
it  was.  Since  the  Constitution  declared  that 
"the  Judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  Consti- 
tution and  laws  of  the  United  States,"  and 
some  others  not  necessary  to  be  mentioned, 
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Chief  Juistlce  Marshall,  who  wrote  the  opin- 
ion, In  dlBcussing  the  question  whether  a 
suit  by  the  United  States  Bank  which  was 
chartered  by  act  of  Congress  was  a  case  aris- 
ing under  the  law,  says:  "The  case  of  the 
bank  is,  we  think,  a  very  strong  case  of  this 
description.  The  charter  of  incorporation  not 
only  creates  It,  but  gives  it  every  faculty 
which  it  possesses.  The  power  to  acquire 
rights  of  any  description,  to  transact  business 
of  any  description,  to  make  contracts  of  any 
description,  to  sue  on  those  contracts,  is  given 
and  measured  by  its  charter,  and  that  charter 
Is  the  law  of  the  United  States.  This  being 
can  acquire  no  right,  make  no  contract,  bring 
no  suit,  which  Is  not  authorized  by  a  law  of 
the  United  States.  It  Is  not  only  Itself  the 
mere  creature  of  a  law,  but  all  its  actions  and 
all  Its  rights  are  dependent  on  the  same  law. 
Can  a  being,  thus  constituted,  have  a  case 
which  does  not  arise  literally,  as  well  as  sub- 
stantially, under  the  law?"  It  was  upon  the 
propositions  there  laid  down  that  "The  Re- 
moval Cases"  were  decided.  But  do  they 
apply  to  the  servant  of  a  corporation,  charter- 
ed by  act  of  Congress,  merely  because  he  is  a 
servant  of  such  a  corporation?  To  ask  the 
question.  It  seems  to  us.  Is  to  answer  It  in 
the  negative.  There  might  be  a  case,  In 
which  the  charter  of  a  corporation  of  the 
United  States  placed  some  restriction  upon 
the  liability  of  the  corporation,  or  of  Its 
servants,  for  certain  acts,  or  granted  some 
immunity  not  allowed  by  the  laws  of  the 
state,  or  the  general  rules  of  the  common 
law,  which  would  go  to  the  foundation  of  the 
action.  Such  might  make  a  case  arising  un- 
der the  laws  of  the  United  States.  But  as  we 
understand  the  statement,  upon  which  the 
question  here  presented  Is  based,  the  original 
petition  of  the  plaintiff  In  the  state  court 
made  no  such  question. 

Let  our  answer  be  certified,  as  Indicated 
in  this  opinion. 


GROSSMAN  V.  HOUSTON.  O.  L.  ft  M.  P. 

RY.  00. 
(Supreme  Court  of  Texas.    April  26,   1006.) 

1.   ElCINENT   DOICAIN — REMEDIES    OF   PbOPEBTT 
0WNEB»— LUOTATIONB. 

Where  a  railroad  was  constructed  in  a 
street  and  was  thereafter  sold  to  another  cor- 
poration which  used  it  by  operathig  engines 
of  greater  weight  and  hauling  trains  of  greater 
length  tlian  had  previously  been  run  and  instead 
of  carrying  passengers  used  the  road  for  the 
transportaaon  of  freight  both  day  and  night, 
increasing  the  discomfort  and  annoyance  of  an 
owner  of  abutting  property,  his  cause  of  ac- 
tion for  damages  old  not  arise  until  tlie  change 
'  in  the  use  to  which  the  road  was  put. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  {  785.] 

2.  Saicb— Occupation    or    Stbeet— EIleuerts 
or  Dahaok— PsBSONAi,  Inconvenience. 
The  personal  inconvenience  and  discomfort 

occasionea  to  the  owner  of  abutting  property 

by  the  operation  of  a  railroad  in  the  street  gives 

rise  to  no  cause  of  action. 
[EM.  Note. — For  cases  in  point,  see  voL  18, 

Cent.  Dig.  Eminent  Domain.  {  257.] 


8.  Saiob — ^Defbeciattoh  in  Talub  or  Faor- 

EBTT. 

Under  Const,  art  1,  t  17,  declaring  that  no 
person's  property  shall  be  taken  for  pablie 
use  without  compensation,  an  owner  of  a  lot 
which  is  caused  to  depreciate  in  value  by  the 
operation  of  a  railroad  in  the  street  is  oititled 
to  recover  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
Cent  Dig.  Eminent  Domain,  ft  235,  257.] 

Error  from  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Julius  Grossman  against  the 
Houston,  Oak  Lawn  &  Magnolia  Park  Railway 
Company.  A  Judgment  for  plaintiff  was  re- 
versed by  the  Court  of  Civil  Appeals  dSO  S. 
W.  312),  and  plaintiff  brings  error.  Reversed 
with  directions  to  enter  Judgment  for  plain- 
tiff. 

Brashear  &  Dannenbanm,  for  plalntiCT  in 
error.  J.  A.  Read  and  Wilson  &  Jackson, 
for  defendant  in  error. 

BROWN,  J.  Grossman  owns  and  resides 
upon  a  lot  on  Commerce  street  in  the  city  of 
Houston,  which  he  bad  occupied  with  bis  fam- 
ily for  about  10  years  t)efore  the  instltation 
of  this  suit  on  the  24th  day  of  December, 
1902.  The  residence  of  the  family  was  sit- 
uated near  to  the  line  of  the  street,  and  the 
street  is  about  60  feet  wide.  In  1888,  the 
Houston,  Belt  ft  Magnolia  Park  Railway 
Company  was  organized  under  the  general 
railroad  laws  of  this  state,  and,  early  in 
the  year  1891,  with  the  consent  of  the  city 
council  of  the  city  of  Houston,  that  company 
built  and  completed  its  line  of  road  upon  Com- 
merce street  in  front  of  the  property  now 
owned  by  Grossman;  and  that  company  oper- 
ated the  line  of  road  over  the  said  street  from 
1881  until  the  date  of  the  sale  by  a  receiver 
under  the  Judgment  of  the  court  in  the  year 
1901,  when  the  Houston,  Oak  Lawn  ft 
Magnolia  Park  Railway  Company  purchased 
the  same.  Prior  to  the  purchase  of  the  said 
road  by  the  defendant  in  error,  it  was  oper- 
ated by  the  company  which  built  it,  and  the 
receiver  which  controlled  It;  its  principal 
business  was  transporting  passengers  to  and 
from  points  In  or  near  to  the  city  of  Houston; 
its  heaviest  business  being  the  transportatloa 
of  passengers  to  and  from  a  local  park.  Its 
business  was  very  heavy  during  the  summer 
time,  and  the  dummy  engines  which  it  used 
emitted  coal  smoke  and  cinders  just  as 
such  engines  would  naturally  do,  and  8a.id 
engines  were  equipped  with  shrill  whistles, 
the  sound  of  which  was  disagreeable.  The 
train  of  cars  which  passed  along  the  road 
would  cause  a  sensible  vibration,  noticeable 
by  those  who  Inhabited  the  adjoining  property. 
The  track  was  lawfully  and  properly  con- 
structed on  said  street,  which  caused  no  dana- 
age  to  Grossman's  property.  After  the  pur- 
chase of  the  road  by  the  defendant  In  error.  It 
began  to  operate  It  by  using  engines  of  great- 
er weight  and  hauling  trains  of  greater  length 
than  had  been  run  over  the  road  prior  to 
that  time.    Instead  of  carrying  passengers 
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oyer  the  line  of  road,  as  had  been  formallT 
done,  the  present  owner  used  it  chiefly  for  the 
transportation  of  freight;  and  the  road  is 
used  day  and  night.  The  discomfort  and  an- 
noyance to  those  occnpylng  the  abutting  prop- 
erty have  been  greatly  increased,  the  market 
▼alne  of  snch  property  reduced,  and  the  plain- 
tiff in  error  has,  from  the  use  of  the  road  by 
the  present  company,  suffered  damage  in  the 
sum  of  $S00  for  redaction  in  the  valae  of 
his  lot,  $100  for  discomfort  suffered  by  his 
wife,  and  $26  for  like  injury  to  himself.  At 
the  trial  In  the  district  court.  Judgment  was 
rendered  for  Grossman  for  the  sums  above 
stated,  from  which  Judgment  appeal  was  tak- 
en to  the  Oourt  of  Civil  Appeals,  and  that 
court  reversed  the  Judgment  of  the  district 
court,  and  rendered  Judgment  in  favor  of 
the  railway  company,  iqion  the  ground  that 
the  claim  for  damages  was  barred  by  the 
statute  of  limitation  of  two  years. 

Under  articles  4426  and  4438  of  the  B«- 
▼Ised  Statutes  of  1895,  the  Houston,  Belt 
&  Magnolia  Park  Railway  Company  had  the 
right,  with  the  permission  of  the  city  council 
of  the  city  of  Houston,  to  construct  its  rail- 
road track  upon  Commerce  street ;  and,  the  track 
belngproperly  built  and  the  trains  tbereon  prop- 
erly operated,  Orossman,  the  abutting  prop- 
erty owner,  had  no  cause  of  action  against 
that  cmnpany.  Gulf,  W.  T.  &  P.  By.  Co.  ▼. 
Goldman  (Ter.  Civ.  App.)  28  S.  W.  267;  City 
of  Houston  V.  Parr  (Twc.  Civ.  App.)  47  S. 
W.  393j  Water  Works  v.  Kennedy,  70  Tex. 
286,  8  8.  W.  86;  Backhouse  ▼.  Bonoml,  fl  H. 
lib  Cas.,  612.  Applications  for  writs  of  error 
were  made  to  this  oourt  in  Ballway  Company 
T.  Goldman,  and  the  City  of  Houston  v.  Parr, 
each  presenting  tbe  question  of  limitation 
as  Is  presoited  in  this  case,  and  the  applica- 
tions were  refused. 

In  the  case  of  Railway  Company  v.  Gold- 
man, supra,  the  right  of  way  had  been  ac- 
qnlred  from  Goldman,  and  the  railroad  con- 
■tmcted,  but  In  constructing  the  emtMtnkment, 
a  ditch  was  left.  In  which  water  accumulated, 
causing  sickness  in  the  family  and  a  conse- 
quent depreciation  in  the  value  of  the  land. 
Suit  being  brought  to  recover  for  the  depre- 
ciation of  the  land,  and  for  damages  on  ac^ 
count  of  the  sickness  more  than  two  years  aft- 
er the  construction  of  the  railroad,  the  latter 
pleaded  the  statute  of  limitations,  but  the 
Oourt  of  Civil  Appeals  held  that  the  statute 
did  not  apply,  announcing  Its  conclusion  in 
these  words:  "The  defendant  had  the  right 
to  use  the  earth,  acquired  as  a  right  of  way, 
in  the  construction  of  its  embankment,  be- 
ing held  to  the  exercise  of  due  care  and  skill 
to  avoid  inflicting  injury  upon  others.  By  the 
mere  use  of  the  earth  and  leaving  of  the  ditch, 
it  took  no  part  of  appellee's  estate  for  which  it 
bad  not  compoisated  blm.  It  simply  created  a 
condition  of  things,  which,  afterwards,  oper> 
atlng  with  other  agencies,  wrought  consequen- 
tial damage  to  a{H>ellant,  arising  at  intervals. 
Tbos  the  sickness  In  the  family  resulted,  and, 
from  onwhoisome  conditions  surrounding  It, 


the  farm  became  less  valuable.  While  that 
deterioration  In  value  after  it  took  piade  was 
permanent,  it  must  be  borne  In  mind  that  the 
value  of  the  estate  was  not  at  once  partial- 
ly destroyed  by  the  act  of  the  defendant,  but 
was  lessened  as  a  consequence  of  the  un- 
healthful  situation  eventually  produced." 
The  same  doctrine  was  forcibly  illuRtrated 
in  the  case  of  Water  Works  v.  Kennedy,  su- 
pra, in  which  the  court  said:  "When  an  act 
is  in  itself  lawful  as  to  the  person  who  bases 
an  action  on  injuries  subsequently  accruing 
from,  and  consequent  upon  the  act,  it  Is  held 
that  the  cause  of  action  does  not  accrue  until 
the  injury  is  sustained."  The  court  then 
cites  Backhouse  v.  Bonoml,  and  comments 
upon  and  approves  It,  which  fully  sustains 
the  proposition.  But  the  court  distinguishes 
the  case  then  under  consideration  by  showing 
that  it  does  not  come  within  the  rule  announc- 
ed, because  tbe  act  complained  of  was  unlaW'- 
fnl;  therefore,  tbe  cause  of  action  arose  at 
the  time  the  act  was  done. 

The  Court  of  Civil  Appeals  cites  and  relies 
up<»  Lories  v.  T.  tt  N.  O.  Ry.  Co.,  73  Tex. 
95,  11  S.  W.  782,  in  support  of  its  Judgment 
In  that  case  the  court  said:  "It  Is  not  a  case 
In  which  no  actual  injury  was  done  when  the 
tracks  were  laid  and  In  which  no  action 
would  He  until  some  consequential  Injury  re- 
sulted, but  is  a  case  in  which  a  cause  of  action 
existed,  and  on  which  the  measure  of  relief 
was  Just  as  broad  as  the  lapse  of  yean  could 
make  it"  The  distinction  between  the  Lyles 
Case  and  the  case  now  before  us  Is  quite 
clear,  and  the  rule  applied  In  that  case  is  not 
applicable  to  the  facts  of  this.  The  damages 
sued  for  in  this  case  did  not  arise  until  with- 
in two  years  prior  to  the  institution  of  this 
suit  and  did  not  arise  out  of  the  act  of  con- 
structing the  railroad  track  In  the  street,  but 
from  the  use  that  was  subsequently  made  of 
that  track  and  Is  strictly  In  the  line  of  the 
case  of  Railway  Company  v.  Goldman,  before 
cited.  The  Court  of  Civil  Appeals  erred  In 
holding  that  the  claim  for  damages  was  bar- 
red by  the  statute  of  limitations.  The  per- 
sonal Inconvenience  and  discomfort  to  Gross- 
man and  his  wife  caused  by  tbe  lawful  and 
proper  operation  of  tbe  trains  on  the  road 
does  not  give  a  right  of  action  for  dan«iges 
against  the  railroad  company.  Railway  Oa 
V.  Shaw,  92  S.  W.  SO,  16  Tex.  Ot  Rep.  129. 
But  tbe  depreciation  of  the  value  of  Gross- 
man's lot  is  a  damage  to  his  property  for  which 
he  may  recover  under  article  1,  (  17,  of 
the  C(Histltution. 

It  is  ordered  that  the  Judgment  of  the  Court 
of  Civil  Appeals  be  reversed,  and  that  this 
court  will  now  enter  Judgment  upon  tbe 
findings  of  the  trial  court  that  tbe  plaintiff 
In  error,  Orossman,  have  and  recover  of  and 
from  the  railway  company  the  sum  of  $500 
for  damages  to  his  property,  and  all  costa  of 
the  district  court;  that  the  railway  company 
have  and  recover  of  and  from  Grossman 
all  costs  of  the  Court  of  Civil  Appeals,  and 
of  this  GOurC 
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BASTIN  ft  BarOX  T.  TBXAS  ft  P.  RT.  C30. 

et  aL 

(Supreme  Court  of  Texas.    May  2,  1906.) 

L  Rekotai,  of  Causes — Citizem8hip — Jaax- 

DEB  OF  PiLBTtES. 

^..Joinder  of  a  citizen  defendant  against 
whom  no  cause  of  action  is  alleged  witli  a  non- 
(dtizen  entitled  to  remove  tlie  cause  to  the  feder- 
al courts  presents  no  obstacle  to  a  removal  by 
the  latter. 

[Bd.  Note.— For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Removal  of  Cansas,  {  79.] 

2.  Same — Petition. 

Where  a  cause  of  action  is  stated  against 
a  citisen  defendant  alleged  to  have  been  fraudu- 
lently joined  with  a  noncitizen  in  order  to  pre- 
vent a  removal  of  the  cause  by  the  latter  to 
the  federal  courts,  the  petition,  in  order  to 
entitle  the  latter  to  remove,  must  allege  the 
busts  which  show  that  such  citizen  defendant 
was  joined  for  the  fraudulent  purpose  of  pre- 
venting a  removal. 

3.  Gabriebs — CoinTEOTiKo  Lims — Refusal  of 
Agent  to  Ship  by  Shobtkst  Route— Joint 
Tobi-Feasobs. 

Where  the  agent  of  a  railway  company 
.wrongfully  refused  to  ship  plaintiff's  cattle  by 
thft  shortest  and  most  expeditions  ronte,  and 
by  duress  compelled  olaintlffB  to  sign  a  bill  of 
lading  under  which  tne  cattle  were  shipped  by 
a  longer  route,  during  which  they  were  damaged, 
the  railroad  company  and  the  agent  were  joint 
tort-feasors,  and  were  suable  separately  or 
jointly  at  plaintiff's  election. 

4.  Removal  of  Causes— Citizen  Defendant 
— Petition — Joinder. 

Where  a  noncitizen  defendant  was  joined 
with  a  citizen  defendant,  and  both  were  jointly 
and  severally  liable  on-  the  cause  of  action  al- 
leged, the  fact  that  the  citizen  defendant  joined 
In  the  petition  by  his  codefendant  to  remove  the 
cause  to  the  federal  court  did  not  confer  federal 
jurisdiction  on  the  ground  of  diverse  citizenship. 

5.  Appeal  —  Intebmediate  Appeal  —  Deteb- 
MINATION  of  Cause — Fubtheb  Appeal — 
Extent  of  Review. 

Where  a  judgment  was  reversed  by  the 
Conrt  of  Civil  Appeals  on  the  ground  that  the 
court  erred  in  denying  a  petition  to  remove  the 
eause  to  the  federtu  courts,  without  acting 
on  the  other  assignments  of  error,  such  sssign- 
menta  would  not  be  reviewed  on  a  writ  of  error 
issued  by  the  Supreme  Court  until  they  had 
tieen  acted  on  by  the  Court  of  Civil  Appeals. 

Brror  to  Court  of  Cirll  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Eastln  ft  Knox  against  tbe  Texas 
&  Pacific  Railway  Company  and  others.  A 
Judgment  in  favor  of  plaintiffs  was  reversed 
(80  S.  W.  440),  and  plaintiffs  bring  error. 
Reversed. 

Tbos.  D.  Sporer,  for  plaintiffs  in  error. 
H.  C.  Shropshire  and  West,  Chapman  ft  West, 
for  defendants  In  error. 

OAINBS,  O.  J.  This  snlt  was  brought  in 
the  district  court  of  Parker  county,  Tex.,  by 
tbe  plaintiffs  in  error  against  the  Texas  & 
Padflc  Railway  Company,  a  corporation  char- 
tered by  virtue  of  an  act  of  the  Congress  of 
tbe  TTnited  States,  and  J.  M.  Tucker,  its 
agent,  a  resident  of  tbe  state  of  Texas,  to 
recover  damages  alleged  to  bave  resulted 
from  tbe  shipment  of  cattle  from  Strawn, 
Tez.,  a  station  on  the  line  of  the  defendant 
company,  destined  to  Tulsa,  Indian  Terri- 


tory, a  station  on  tbe  Bne  of  tbe  St  Louis  ft 
San  Francisco  Railway  Company.  It  was 
alleged  In  tbe  petition  that  tbe  cattle  weT» 
brought  to  Strawn  and  were  delivered  to 
Tudcer,  as  tbe  agent  of  the  defendant  company; 
to  be  shipped  by  the  shortest  and  most  expe- 
ditious route  to  tbe  point  named;  tbat  after 
tbe  cattle  bad  been  about  loaded  on  tbe  cars. 
Tucker  then  presented  a  bill  of  lading  for 
the  transportation  of  tbe  cattle  to  Paris,  Tex.. 
and  thence  over  the  lines  of  tbe  St  Louis  ft 
San  Francisco  Railway  Ckunpany  to  Monette. 
Mo.,  and  thence  to  Tulsa.  It  was  alleged 
tbat  the  plaintiffs  declined  to  sign  the  bill 
of  lading,  and  demanded  tbat  tbe  cattle 
should  be  carried  over  the  Texas  &  Padflc 
Railroad  to  Ft  Worth,  or  to  Sherman  and 
thence  over  tbe  Red  River,  Texas  ft  Sontbem 
Railroad  to  its  connection  wltb  tbe  St  Louis 
ft  San  Francisco  Railroad,  and  thence  by 
tbat  railroad  to  tbe  point  of  destination, 
and  that  this  was  tbe  diortest  and  most  ex- 
peditious route;  but  tbat  Tudcer,  tbe  agent 
positively  refused  to  do  this,  and  tbat  under 
certain  circumstances  alleged  they  were  com- 
pelled to  sign  as  demanded.  Tbe  drcnm- 
stances  alleged  were  suffident  in  our  c^lnlon 
to  show  tbat  In  signing  tbe  bill  of  lading  tbe 
plaintiffs  acted  under  duress.  It  was  farther 
averred,  in  substance,  tbat  by  reason  of  tbe 
longer  haul,  the  cattle  were  damaged,  and 
for  this  damage  tbe  suit  was  brought 

In  due  time  defendant  tbe  Texas  ft:  Pacific 
Railway  Company  filed  a  petition  for  tbe  re- 
moval of  the  cause  to  the  Circuit  Court  of 
the  United  States.  In  this  petition  its  co- 
defendant  Joined.  Tbe  defendant  company 
in  tbe  first  place  claimed  tbe  right  of  removal 
by  virtue  of  its  Incorporation  under  an  act 
of  tbe  Congress  ot  tbe  United  States  and. 
according  to  tbe  dedslons  of  tbe  Supreme 
0}urt  of  tbe  United  States,  would  clearly 
bave  had  that  right,  had  it  been  tbe  sole  de- 
fendant It  was  also  alleged  in  tbe  petition 
for  removal  tbat  the  defendant  Tncker  was 
fraudulently  joined  as  .<i  defendant  for  tbe 
purpose  of  preventing  a  removal  to  tbe  United 
States  Court  Since  our  opinion  the  ded- 
Blon  of  tbe  case  in  this  court  depends  upon 
the  question  of  a  fraudulent  joinder,  we  copy 
the  allegaUons  in  the  petition  for  removal  In 
reference  to  that  matter  as  follows:  "This 
petitioner  says  tbat  plaintiffs  aver  tbat  J.  M. 
Tucker,  in  shipping  tbe  cattle,  acted  for  and 
was  the  agent  of  tbe  Texas  ft  Pacific  Rail- 
way Company.  Tbls  petitions  says:  Tbat 
tbe  said  Tucker  was  its  local  station  agent 
and  acted  for  it  as  agent,  and  not  in  any 
other  capadty,  and  was  not  and  Is  not  a 
proper  x>arty  to  this  suit  Tbe  plaintiffs  do 
not  In  their  petition,  state  any  cause  oi 
action  against  him.  They  Improperly  and 
wrongfully  joined  blm  with  tbls  petitioner 
In  this  case  for  tbe  sole  and  only  purpose  of 
preventing  this  petitioner,  tbe  Texas  ft  Pa- 
dflc Railway  Company,  from  removing  this 
case  to  the  United  States  Circuit  Court,  which 
said  Joinder  of  said  J.  M.  Tucker  was  done 
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frandnlently  for  the  purpose  of  preventliig 
Mid  removal  and  is  a  fraud  on  the  jurisdic- 
tion of  the  United  States  Circuit  Ck>urt  for 
the  Korthem  District  of  Texas.  That  this 
salt  against  this  defendant  the  Texas  & 
Pacific  Railway  Company,  Is  a  suit  arising 
under  the  laws  of  the  United  States,  and 
more  especially  under  the  laws  of  the  United 
States,  constituting  tbe  charter  of  this  de- 
fendant, and  under  which  It  was  Incorporat- 
ed, that  Is  to  say,  the  said  act  of  Congress 
of  the  United  States,  approved  March  3, 1871, 
entitled  'An  act  to  Incorporate  the  Texas  & 
Pacific  Railway  Company,  and  to  aid  in  the 
construction  of  Its  road,  and  for  other  pur- 
poses,' and  acts  amendatory  thereof  and  sup- 
plemental thereto,  approved  respectively  on 
May  2,  1872,  March  3,  1873,  and  June  22, 
1874."    16  Stat.  573,  c.  122,  as  amended  by 

17  Stat.  6»,  c.  132,  17  Stat  698,  c.  257,  and 

18  Stat  197,  c.  40e.  We  think  it  clear,  that 
the  Joinder  of  a  party  in  a  suit  of  this  char- 
acter, against  whom  no  cause  of  action  is 
alleged,  presents  no  obstacle  to  a  removal,  by 
a  codefendant,  who.  If  sued  alone,  would  be 
entitled  to  remove  the  case.  But  as  we  im- 
derstand  the  rulings  of  the  Supreme  Court 
of  tbe  United  States,  where  a  cause  of  ac- 
tion l8  stated  against  a  defendant,  who  is 
claimed'  to  be  made  a  party,  In  order  to 
defeat  a  removal  the  petition  must  allege  the 
facta  which  show  tbe  fraudulent  purpose. 
For  example  if.  In  this  case,  the  petition  had 
alleged  that  the  allegation  in  plaintlifs'  petl- 
don,  that  Tucicer  was  the  agent  of  the  defend- 
ant company  In  shipping  the  cattle,  was  not 
true  and  was  fraudulently  inserted  in  order 
to  prevent  a  removal  of  tbe  cause.  It  would 
have  carried  the  case  to  the  United  States 
Court,  where,  upon  a  denial  of  the  fraud  by 
the  plaintiffs  and  a  motion  to  remand,  the 
issue  would  have  been  tried  and  determined. 
Louisville,  etc.,  R.  R.  Co.  v.  Wangelln,  132 
U.  S.  6»9,  10  Sup.  Ct  203,  33  L.  Bd.  473; 
Chesapeake  Ry.  Co.  v.  Dixon,  179  U.  S.  131, 
21  Sup.  Ct  87,  45  L.  Bd.  121.  But  the  peti- 
tion for  removal  In  this  case  contains  no 
allegation  of  any  fact  whatever  from  which 
the  condnsion  can  be  reached  that  defendant 
Tudier  was  fraudulently  Joined  as  a  defend- 
ant The  statement  of  a  conclusion  of  law 
to  not  sufficient  Therefore,  If  the  petition 
of  the  plaintiff  states  a  case  which  shows  a 
cause  of  action  against  the  defendant  Tucker, 
which  case  could  be  properly  Joined  with 
tbe  action  against  tbe  defendant  company, 
the  petition  for  removal  was  not  sufficient 
to  deprive  the  state  court  of  Ita  Jurisdiction. 
It  seems  to  us  therefore  tbe  questions  to  be 
determined  are:  Does  the  plaintiff's  peti- 
tion state  a  cause  of  action  against  defend- 
ant Tucker?  and  was  the  plaintiff  entitled 
to  sne  both  defendanta  in  the  same  suit? 
The  first  Is  the  important  question  in  the 
case  here  presented. 

Where  the  agent  is  empowered  to  perform  a 
duty  for  his  principal,  and  neglecta  to  per- 
form it;  and  damage  accrues  from  the  tailure, 


the  agent  Is  not  responsible,  though  the  prin- 
cipal may  be.  Labadte  v.  Hawley,  61  Tex. 
177,  48  Am.  Bep.  278.  But  where  tbe  agent 
acting  for  his  principal  aoes  a  wrongful  act 
and  damage  resulta  to  a  third  person,  both 
are  responsible.  Baker  v.  Wasson,  53  Tex. 
150.  That  there  was  a*  liability  in  the  case 
made  by  the  plalntlfTs  petition,  we  have  no 
doubt  The  wrongful  act  was  done  by  Tuck- 
er, the  agent,  and  for  his  act  not  only  was  he 
liable  but  his  principal  was  liable  because  It 
was  done  in  the  prosecution  of  the  company's 
business.  They  were  Joint  tort-feasors,  and 
were  suable  separately  or  Jointly  at  the 
election  of  the  plaintifl.  That  defendant 
Tucker  could  not  give  the  United  States  Cir- 
cuit Court  Jurisdiction  of  the  case  by  Joining 
In  the  petition  of  ita  codefendant  we  bave 
this  day  decided  in  the  case  of  the'  Texas  St 
Pacific  Railway  Company  against  Huber. 

The  Court  of  Civil  Appeals,  as  they  had  the 
right  to  do,  In  the  exercise  of  a  sound  dlS' 
cretlon,  when  they  reached  the  conclusion 
that  the  Jurisdiction  had  been  taken  away, 
declined  to  pass  upon  the  merits  of  the  ap- 
peal. Until  they  have  acted  upon  the  other 
asslgnmenta  of  error  In  that  court,  we  can- 
not determine  the  case.  Oriental  Investment 
Co.  V.  Barclay,  93  Tex.  425,  55  S.  W.  1111. 

Therefore  the  Judgment  of  the  Court  of 
Civil  Appeals  will  t>e  reversed,  and  the 
cause  remanded  to  that  court  for  a  decision 
of  the  other  questions  presented  by  the 
appeaL 


IiANB  V.  STATB. 

(Court  of  Criminal  Apopuls  of  Texas.    Feb.  14, 
190(S.) 

1.  Cbiminai.  Law  —  Bvidencb  —  Distiwot 
Tbansactiors. 

In  a  prosecution  for  violating'  the  local 
option  law,  evidence  of  a  distinct  transaction 
indicating  an  evasion  of  the  liquor  law  by  de- 
fendant was  not  admissible  to  sliow  system, 
where  sach  transaction  was  not  similar  in  tbe 
manner  of  its  occurrence  to  tlie  one  for  which 
defendant  was  indicted. 

lEO.  Note — For  cases  in  point,  see  vol.   14, 
Cent  Dig.  Criminal  Law,  H  833.  834.] 

2.  iNToxicATiNo  LiQroBs— Chimin AL  Pbosi- 
OTJTioNs — Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law.  evidence  that  defendant  paid  an  in- 
ternal revenue  license  subsequent  to  the  trans- 
action for  which  he  was  indicted,  was  inadmis- 
sible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28. 
Cent  Dig.  Intoxicating  Liquors,  298.] 

8.  Same— Inbtbuctions. 

In  a  prosecution  for  violating  the  local 
option  law,  the  evidence  showed  that  defendant 
attended  a  reunion  with  a  wagon  containing 
whisky  which  lielonged  to  liim.  Prosecuting 
witness  came  to  the  wagon,  looked  in,  saw  the 
whisky  in  a  l>oz.  took  two  Irattles  from  the  Ixiz 
and  threw  $2  under  the  wagon.  Defendant  was 
not  present  at  the  time,  and  there  was  no  evi- 
dence that  he  knew  what  prosecating  witness 
did,  or  that  he  got  the  money.  The  court  char- 
ged that  a  sale  is  a  transfer  of  property  for  a 
reasonable  consideration,  and  that  in  determin- 
ing whether  a  sale  was  made,  the  Jury  would 
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view  the  partlea  In  the  light  of  borer  and  seller, 
as  defined  in  the  charge,  etc.  Held,  that  the 
court  should  have  given  a  special  charge  request- 
ed by  defendant  to  the  effect  that  the  jury  must 
acquit  defendant  unless  there  was  a  contract 
between  him  and  prosecuting  witness  by  which 
he  sold  and  delivered  Hqnor  to  the  witness,  and 
tliat  it  was  not  sufficisot  that  the  witness  got 
the  liquor,  and  left  the  money  there  unless  there 
was  a  prior  agreement  tliat  the  sale  should 
be  made  in  that  form. 
4.  Sai£b— SnrpioiBNCT  of*Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  evidence  showed  that  defendant 
attended  a  reunion  with  a  wagon  containing 
whlslty  which  lielonged  to  him.  Prosecuting 
witness  came  to  the  wagon,  looked  in,  saw  the 
whislcy  in  a  lx>z,  toolc  two  ijottles  from  the  box, 
and  threw  $2  under  the  wagon.  Defendant  was 
not  present  at  the  time  of  this  occurrence,  and 
there  was  no  evidence  showing  that  he  knew 
what  prosecuting  witness  did  or  that  he  got 
the  money.  Held,  that  the  evidence  was  insuffi- 
cient to  sustain  a  conviction. 

Appeal  from  Young  County  Court;  Jo.  W. 
Akin,  Judge. 

S.  W.  Lane  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

Jno.  C.  Kay  and  G.  W.  Johnson,  for  ai>- 
pellant  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  the 
punishment  fixed  at  a  fine  of  fS5,  and  20 
days  in  Jail. 

The  evidence  here  shows  that  the  alleged 
sale  of  the  Intoxicating  liquor  was  at  a 
reunion  in  Young  county,  which  was  held 
from  the  16th  to  18th  of  August,  Inclusive. 
Appellant  and  his  father-in-law  and  partner 
(H.  M.  Jones)  kept  a  restaurant  at  said 
reunion  grounds,  and  In  connection  therewith 
sold  cold  drinks,  ice  cream,  and  lemonade. 
A  covered  wagon  was  near  their  stand,  and 
the  testimony  showed  that  this  wagon  be- 
longed to  Jones;  that  in  said  wagon  was 
some  dozen  or  more  bottles  of  whisky, 
marked  Hill  ft  HilL  It  Is  also  shown  that 
some  five  or  six  days  prior  to  the  reunion 
appellant  ordered  shipped  to  him  by  express 
$88  worth  of  Hill  &  Hill  whisky,  which  he 
received.  It  is  also  reasonably  shown  that 
the  whisky  in  said  wagon  belonged  to  ap- 
pellant, and  was  the  same  whisky  received 
by  him  through  the  express  company.  The 
evidence  as  to  the  particular  sale  charged 
to  have  been  made  to  Steen  was  to  the 
effect,  following:  That  Steen  came  by  the 
wagon,  looked  In,  saw  some  dozen  bottles 
of  .Hill  ft  Hill  whisky,  lu  the  box,  and  he 
took  two  pint  bottles  from  the  box,  and 
threw  $2  under  the  wagon;  and  that  neither 
appellant  nor  his  partner  were  present  at  the 
time,  but  were  In  the  restaurant  There 
was  no  testimony  showing  that  appellant  saw 
what  prosecutor  did  with  reference  to  taking 
the  whisky  or  throwing  the  money  under  the 
wagon,  or  that  appellant  or  his  partner  got 
said  money. 

There  are  bills  of  exception  to  testimony 
Introduced  by  the  state  agahut  appellant 


The  state  Introduced  evidence  to  tlie  effect 
that  another  party,  to  wit,  one  Stone,  had 
a  whisky  transaction  with  appellant  during 
said  reunion.  This  was  Introduced  by  the 
state  evidently  to  show  system.  The  tacts 
in  connection  therewith  were  as  follows: 
"That  Stone  asked  defendant  on  one  night 
during  said  reunion,  'If  anything  was  doing? 
defendant  said,  'May  be  so,'  and  then  walked 
off  about  50  yards  or  more.  Stone  followed, 
saw  him  put  a  pint  bottle  of  whisky  In  the 
grass,  and  he  came  up,  got  It,  and  drank  It; 
that  he  afterwards  offered  to  pay  ap^llant 
for  the  same,  but  appellant  refused  to  receive 
the  money."  This  looks  like  a  suspicions 
transaction,  but  was  not  similar  to  the  trans- 
action proven  in  this  case.  So  we  do  not 
think  It  was  admissible. 

The  state  also  Introduced  a  money  trans- 
action between  appellant  and  the  bank,  in 
which  he  borrowed  $35,  and  In  that  ccMinec- 
tlon  remarked,  "that  the  Internal  revenue  man 
was  In  town."  Even  If  ttals  testimony  show- 
ed that  he  used  that  money  to  pay  the  Inter- 
nal revenue  license.  It  was  subsequent  to 
the  alleged  sale,  and  we  do  not  think  it 
was  admissible. 

The  court  gave  only  a  general  charge  on 
the  subject  of  sale,  as  follows:  "A  sale  with- 
in the  meaning  of  the  law,  is  a  transfer 
of  property  having  some  value  for  a  reason- 
able consideration  In  money  or  other  things 
of  value.  The  person  parting  with  the  prop- 
erty and  receiving  the  consideration  is  In 
law  called  the  seller,  and  the  person  parting 
with  the  price  and  receiving  the  goods  or 
property  is  called  the  buyer,  and  In  deter- 
mining whether  a  sale  has  been  made  the 
Jury  will  view  the  parties  In  the  light  of 
buyer  and  seller  as  above  explained,  and 
from  that  standpoint  determine  whether  any 
property  has  been  parted  with,  and  if  so  was 
it  for  a  valuable  consideration.  A  sale  may 
be  shown  by  direct  proof  or  It  may  be  shown 
by  facts  and  drcumstances."  Then  follows  a 
charge  on  circumstantial  evidence  necessary 
to  show  a  sale.  While  the  court's  charge  In 
general  terms  may  have  been  correct  we  do  not 
believe  It  was  full  enough  or  applicable  to  the 
questions  raised  by  appellant  Appellant  asked 
certain  charges,  which  we  believe  did  pre- 
sent the  questions  upon  which  be  relied, 
and  this  stiould  have  been  given.  The  spe- 
cial charges  on  this  subject  requested  and 
refused  were,  as  follows:  "The  Jury  must 
believe  from  the  evidence  bey<md  a  reason- 
able doubt  that  the  defendant  and  the  witness 
Steen  made  a  contract  by  which  defendant 
sold  and  delivered  to  said  Steen  Intoxicating 
liquor,  or  you  must  acquit  defendant  And 
it  is  not  sufficient  that  said  Steen  got  two 
bottles  of  whisky,  and  left  $2,  unless  there 
was  a  prior  agreement  that  the  sale  should 
be  made  in  that  form,  and  the  sale  in  this 
charge  is  the  same  as  defined  in  tlie  main 
charge."  In  view  of  the  testimony  we  be- 
lieve the  special  requested  charge  abould 
have  been  given. 
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MoreoYsr,  we  woold  state  that  we  do  not 
believe  tbe  testimony  is  snfflcient  to  sustain 
the  verdict  There  Is  no  testlnuHiy  showing 
that  appellant  knew  of  what  was  done  with 
reference  to  the  whisky  by  the  alleged  pur- 
chaser, much  less  Is  there  any  testimony 
showing  that  he  got  tbe  money  the  alleged 
purchaser  says  he  threw  under  the  wagon. 
Unless  there  was  some  prior  anderstanding, 
that  the  sale  should  be  made  between  tbe 
parties  In  that  manner,  or  there  was  some 
testimony  at  least  tending  to  show  appellant 
received  the  money,  knowing  or  having  rea- 
son to  believe  It  was  for  whisky  taken  from 
the  wagon  by  appellant,  he  could  not  be  con- 
victed of  a  sale  of  whisky. 

For  the  errors  dlscossed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


YOUNG  ▼.  BTATB. 

(Court   of  Criminal   Appeals   of   Texas.    Jan. 
24,  1906.    Rehearing  Denied  Feb.  14,  1906.) 

1.  Okimutai,  Law— AppkaIt— Habkuss  Ebbob. 

In  a  criminal  case  the  admission  of  the 
testimony  of  a  woman,  other  than  the  one  with 
whom  defendant  was  liTing  as  his  wife,  that 
witness  had  been  married  to  defendant  prior  to 
his  marrlBfc  with  the  other,  and  never  divorced, 
was  not  prejudicial  error,  on  the  ground  that 
the  first  marriage  was  a  fact  in  evidence  tend- 
ing to  incriminate  defendant,  where  the  former 
marriage  was  established  by  other  evidence. 

[Ed.  Note.— For  cases  in  point,  see  voL  16, 
Gent.  Dig.  Criminal  I«w,  |  31S8.} 

2.  Baio. 

In  a  criminal  case  there  was  no  reversible 
error  in  permitting  a  woman,  other  than  the  one 
with  whom  defendant  was  living  as  his  wife,  to 
testify  to  a  prior  marriage  with  witness,  and  to 
the  fact  that  she  had  never  been  divorced,  where 
the  testimony  was  given  in  the  absence  of  the 
jnry,  and  was  never  introduced  before  the  jury. 
8.  Wjtn»bsb»— OOMPETEWCT  —  Husband  and 
WiFV— luxsAi,  Mabbiagb. 

Where  a  marriage  was  illegal,  no  matter 
how  confidential  the  relationship  between  the 
parties,  and  however  much  the  woman  may  have 
regarded  the  man  as  her  husband,  the  state  had 
a  right  on  a  prosecution  against  him  to  Intro- 
duce her  testimony  against  him. 

[Ed.  Note.— For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  1 178.] 

4.  Crimhiai.  Law— AfpbaI/— Rkview— REOOsn. 
Where,  on  appeal  in  a  criminal  case,  a  bill 
of  exceptions  showed  that  defendant  objected  to 
certain  testimony  unless  the  matters  inquired 
about  occurred  in  a  certain  county,  the  ob- 
jection could  not  be  reviewed  where  the  bill  did 
not  show  that  anything  occurred. 

6.    HOMICTDK  —  MUBDEB  —  BVIDKNCB— ADMIS- 

8XBn.iTr. 

In  a  prosecution  for  murder,  it  appeared 
that  defenoant  bad  killed  deceased  by  beating, 
whipping,  etc.,  and  a  woman  with  whom  defend- 
ant was  living  testified  that  on  more  than  one 
occasion  she  had  procured  the  whip  and  taken 
it  to  defendant,  who  whipped  deceased  with  it, 
but  that  she  had  no  desire  to  have  deceased  in- 
jured, but  did  so  because  she  feared  defendant 
BHd,  that  there  was  no  objection  to  such  test!- 
mony. 

6.  Cbiuinal     Law — EvmnrcB— Deolabation's 
BT  Pebson  Injubed. 

Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  defendant  had  beaten  to  death  a 
girl  occupying  a  place  in  his  family,  it  was 


proper  to  exclude  testimony  of  the  woman  with 
whom  defendant  was  living  in  answer  to  a  ques- 
tion as  to  whether  deceased  told  her  that  de- 
ceased's mother  beat  her  over  the  head  with  a 
stick  of  wood. 

[£jd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  837,  941,  947.] 

7.  Saicb— Deolarahokb  bt  Thibu  Pebsok. 

It  was  proper  to  refuse  to  permit  the  woman 
to  answer  a  question  as  to  whether  the  mother 
of  the  girl  did  not  say  that  when  she  got  the 
girl  off  in  the  country  she  was  going  to  kill  her. 
[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  i  950.] 

8.  SAHS— DXltONaTKATIVB    EvmERCE. 

Where,  on  a  prosecution  for  murder,  it  ap- 
peared that  defendant  had  killed  deceased  by 
beating  her  to  death,  and  there  was  evidence 
that  he  had  chained  deceased  to  a  tree,  there 
was  no  error  in  admitting  in  evidence  a  chain 
Identified  as  the  one  in  question, 

[Bd.  Note.— For  cases  in  point  see  vol.  14, 
Cent  Dig.  Crhninal  Law,  t  891.] 

9.  8am>— Pbotogbaphb  of  DBCKASsn. 

On  a  prosecution  for  murder,  it  is  proper 
to  admit  in  evidence  photographs  of  deceased 
taken  after  death,  where  they  represent  to  a 
measurably  true  degree  the  condition  of  the 
body  of  deceased. 

[Ed.  Note. — For  cases  in  point  sse  vol.  14^ 
Cent  Dig.  Criminal  Law,  |  893.] 

10.  Samb— Conduct  of  Tbiai. 

In  a  criminal  case  there  was  no  error  in 
the  court  calling  a  witness  to  the  judge's  bench 
and  having  a  conversation  with  him  in  the 
presence,  but  not  in  the  hearing,  of  the  jnry. 

11.  SaHB    —    WrSNESSEB    —    Attendanob    — 

BxcuBiNO  Witnesses. 

Where,  in  a  criminal  case,  defendant  an- 
nounced ready  tor  trial  with  the  understanding 
that  a  physician  summoned  as  a  witness  could 
not  be  present  on  account  of  the  serious  Illness 
of  his  wife,  and  during  the  trial  the  physician 
came  into  court  and  was  held  from  9  o'clock 
in  the  morning  until  3  o'clock  in  tbe  afternoon 
of  that  day,  and  was  several  times  tendered  as 
a  witness  to  defendant  who  refused  to  use  him 
or  to  excuse  him,  and  he  was  then  excused  by 
the  court  until  9  o'clock  the  following  morning, 
when  he  was  offered  to  defendant  immediate!:' 
after  the  state  had  opened  the  argument  of  Of 
case,  and  before  defendant  had  made  any  argu- 
ment, there  was  no  error. 

12.  Sahk— Cbowding  of  Coubtboom. 

The  fact  that  spectators  at  the  trial  of  a 
criminal  case   were   permitted   to   lean   on   the 
jury   box   and   crowd   the   courtroom   was  not 
error. 
18.  CBDnNAI.LAW— Appkait-Rkvikw— Nbocs- 

SITT  FOB  EZCJCPTIONS. 

In  a  criminal  case,  an  instruction  is  no 
ground  for  reversal  in  the  absence  of  a  bill  of 
exceptions  to  the   same. 

Appeal  from  District  Court  Williamson 
County;  V.  L.  Brooks,  Judge. 

Tom  Tonng,  alias  Jack  Wade,  was  con- 
victed of  murder  in  the  first  degree,  and  he 
appeals.    Affirmed. 

Sandbo  &  Sheltbn  and  J.  F.  Taulbee,  for 
appellant  Howard  Martin,  Asst  Atty.  Oen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  tbe  first  degree,  and  his  punish- 
ment assessed  at  death. 

Tbe  facts  in  substance  show,  that  deceased, 
who  was  a  girl  16  or  17  years  of  age,  at  the 
instance  of  bar  mother,  or  on  account  of  mla- 
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treatment  on  the  part  of  ber  mother,  decided 
to  live  with  appellant  and  his  wife.  The  In- 
dictment charges  that  appellant  did  unlaw- 
fully kill  deceased  by  beating,  bruising,  and 
wounding  her  with  a  blacksnake  whip,  and 
stick,  and  a  hoe,  and  a  hoe  handle,  and  a 
rock,  and  a  plank,  and  a  board,  and  a  rope, 
and  by  kicking  her  with  his  foot,  and  by 
stamping  her  with  his  foot,  and  by  choking 
her  with  his  hands.  These  allegations  are 
amply  proved  by  the  evidence ;  and  the  facts 
show  a  systematic  and  continued  Infliction  of 
unprecedented  cruelty  towards  a  helpless  girl 
on  the  part  of  appellant  The  extent  of  the 
cruelties  were  such  that  finally  there  was 
scarcely  a  place  on  her  body  that  did  not  evi- 
dence either  a  scar  or  a  sore.  The  beating 
commenced  In  Falls  and  Bell  counties, 
and  terminated  at  a  little  village  called  Flor- 
ence, in  Williamson  county.  At  Florence  de- 
ceased was  taken  in  charge  by  some  kindly 
neighbors,  and  appellant  was  arrested.  A 
short  while  after  this,  deceased  died  from  the 
wounds  60  cruelly  and  systematically  Inflict- 
ed by  appellant 

Bill  of  exceptions  No.  1  shows  that  when 
May  Benton  Toung  was  placed  upon  the 
stand  by  the  state,  defeqdant's  counsel  re- 
quested the  court  to  have  the  Jury  retired, 
for  the  reason  they  had  objections  to  said 
witness  testifying  which  they  wished  and 
thought  it  proper  the  court  should  hear  and 
determine  out  of  the  presence  of  the  Jury. 
During  the  absence  of  the  Jury  said  May 
Benton  Young  testified  that  she  had  been 
married  to  defendant  on  March  13,  1903,  but 
that  defendant  subsequently  told  her  that 
prior  to  said  date  he  had  another  living  wife. 
Thereupon  witnesses  Mrs.  Peter  Bedell,  Maud 
Nixon  Toung,  and  Houston  P.  Young  testi- 
fied to  the  marriage  of  appellant  to  Maud 
Nixon  Young.  White,  the  Justice  of  the 
peace,  who  married  Maud  Nixon  Young  to 
appellant  also  testified  to  said  facts,  and  in 
addition  to  this,  the  marriage  license  was 
introduced.  The  objection  of  appellant  to 
this  testimony  was,  because  the  theory  of  the 
state  is  that  this  woman  Is  the  wife  of  de- 
fendant The  court  thereupon  stated  that 
he  wonld  hear  the  evidence  as  to  who  was 
the  defendant's  wife,  and  would  exclude  from 
the  consideration  of  the  Jury  any  evidence 
that  was  not  admissible  The  bill  of  excep- 
tions presenting  this  matter  shows  that  Maud 
Nixon  Young  was  never  divorced  from  appel- 
lant at  all ;  and  therefore,  in  contemplation  of 
law.  May  Benton  Young,  with  whom  he  was 
living  at  the  time  of  the  homicide  was  not 
in  law  his  wife.  The  evidence  is  ample  to 
support  this  proposition,  ontside  of  the  testi- 
mony of  Maud  Nixon  Young,  his  first  wife. 
Furthermore,  all  of  this  testimony  was  intro- 
duced to  the  court  in  the  absence  of  the  Jury, 
and  was  never  Introduced  before  the  jury  and 
even  conceding  appellant's  contention,  that 
Maud  Nixon  Young  was  his  wife  and  testified 
to  the  fact  of  her  marriage  with  him,  be- 
cause said  statement  would  be  a  fact  in  the 


evidence  tending  to  incriminate  appellant, 
would  not  be  well  taken,  since  the  predicate 
showing  that  Maud  Nixon  Young  was  the 
wife  of  appellant  and  not  May  Benton  Young. 
Is  doubly  established  by  the  testimtmy  as- 
dlsclosed  by  this  bill.  Therefore,  we  hold 
that  the  court  did  not  err  in  permitting  May 
Benton  Young  to  testify ;  and  we  furtbw  bold 
that  the  mere  fact  that  Maud  Nixon  Yotang 
testified  before  the  court,  in  the  absence  of 
the  Jury,  on  the  question  of  the  first  marriage, 
would  not  be  reversible  emMr,  even  conceding 
that  said  fact  was  error.  However,  this 
question  was  decided  against  appellant's  con- 
tention in  Moore  v.  State  (Tex.  Cr.  App.)  75 
S.  W.  4»7,  67  L.  B.  A.  499. 

Bill  No.  2  shows  that  while  May  Boiton 
Young,  the  supposed  second  wife  of  appellant 
was  testifying,  the  following  question  was 
asked  by  defendant:  "Up  to  the  time  yon 
were  arrested  and  brought  down  here  in  re- 
gard to  this  matter,  I  will  ask  if  you  did  not 
believe  youself  to  be  the  wife  of  defendant 
and,  if  the  relations  between  yourself  and  the 
defendant  were  not  as  man  and  wife;  and 
that  you  lived  and  cohabited  together,  and 
that  you  had  a  child  by  him,  and  if  your  re- 
lations were  not  of  that  confidential  nature 
as  exist  between  a  man  and  his  wife,  np  to 
the  time  you  were  Iwth  arrested  charged  with 
this  offense?"  To  which  question,  the  wit- 
ness answered,  "Yee,  sir."  Thereupon  de- 
fendant objected  to  the  witness  testifying 
against  defendant,  because  at  the  time  of 
the  commission  of  the  alleged  offense,  the  wit- 
ness was  the  wife  of  defendant  living  with 
him  as  bis  wife,  and  believing  herself  to  be  le- 
gally married  to  him ;  and  that  the  confidential 
relations  existing  betweeen  herself  and  the 
defendant  were  such  as  exist  between  a  man 
and  wife.  The  court  overruled  said  objec- 
tions. Thereupon  the  witness  testified  that 
defendant  whipped  deceased  with  a  hoe  han- 
dle, with  a  blacksnake  whip,  and  a  plank. 
In  discussing  the  first  bill,  we  held  that  May 
Benton  Young  was  not  the  wife  of  appellant, 
since  at  that  time  he  had  a  wife  living,  to  whom 
he  had  been  legally  married,  in  Travis  coun- 
ty. It  follows  that  the  second  marriage  was 
an  Illegal  marriage,  and  however  confidential 
the  relationship  may  have  been  between  ap- 
pellant and  May  Benton  Young,  and  however 
much  she  may  have  regarded  him  as  her  hus- 
band, yet  this  could  not  prevent  the  state 
proving  that  she  knew  about  a  crime  appel- 
lant committed,  as.  In  contemplation  of  law, 
she  was  not  his  wife. 

Bill  No.  3  shows  that  the  state  asked  May 
Benton  Young,  the  following  questions:  "Q. 
Where  did  you  go?  A.  After  we  left  with 
the  girl  we  came  on  from  Kllleen,  and  from 
there  to  Temple,  and  then  to  Belton,  and  from 
there  to  Mr.  Berry's  farm.  Q.  Now  did  any- 
thing unusual  or  out  of  the  way  take  place? 
A.  Yes,  sir.  Q.  Where  was  it  that  it  took 
place?  A.  This  side  of  Killeen."  This  bill 
is  defective,  in  that  it  does  not  state  what 
was  said  took  place.    Appellant's  objection  Is 
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that  be  objected  to  anytblng  occnrrlng  In 
Bell  county,  or  outside  of  WilUamBon  connty. 
Tbe  witness  doea  not  testify  to  anytblng 
«galnst  appellant,  except  tbat  sometbing  un- 
TiBtial  occurred. 

Bill  No.  4  Bbows  tbat  appellant  objected  to 
certain  testimony  Introduced  by  the  state 
tbrougb  tbe  witness  May  Benton  Toung,  on 
tbe  ground  tbat  tb^  objected  to  tbe  same, 
unless  the  matters  Inquired  about  occurred 
In  Williamson  county,  but  tbe  bill  does  not 
8how  that  anytblng  occurred.  Therefore,  we 
cannot  review  tbis  matter. 

By  bin  No.  6  it  Is  sbown  tbat  May  Benton 
Young  was  asked  by  the  state:  "Yon  have 
said  tbat  on  one  or  more  occasions  you  went 
to  tbe  wagon  and  got  tbe  whip  and  took  It  to 
defendant,  and  tbat  be  whipped  deceased? 
A.  Yes,  sir.  Q.  Why  did  you  do  that?  A. 
He  told  me  to.  Q.  I  will  ask  you  to  state  if 
In  anytblng  and  everytbing  you  did  and  took 
part  in.  In  carrying  things  to  blm  with  which 
he  whipped  deceased,  you  had  any  desire  or 
Intent  to  have  her  Injnred."  Appellant  ott- 
Jected  to  anything  tbat  witness  might  have 
thought  or  feared  from  defendant,  which  ob- 
jection was  overruled  by  tbe  court  Witness 
answered:  "No,  sir ;  I  did  not  want  her  hurt 
I  did  it  because  I  was  afraid  not  to.  I  was 
afraid  because  be  had  beat  and  whipped 
me."  This  bill  is  allowed  with  this  explanation 
"that  the  other  evidence  in  tbe  case  recited 
the  issue  of  whether  or  not  witness  May  Ben- 
ton was  an  accomplice  of  the  defendant" 
We  see  no  legal  objection  to  this  testimony. 

The  eighth  bill  complains  that  tbe  court 
erred  in  refusing  to  permit  appellant  to  ask 
May  Benton  Young  the  following:  "I  will 
ask  you  whether  or. not  Alma  [deceased]  told 
you  tbat  her  mother  beat  her  over  the  head 
with  a  stick  of  wood."  To  which  question 
appellant  expected  the  witness  to  answer, 
"Yes."  This  testimony  was  objected  by  tbe 
state  on  the  ground  that  it  was  error.  The 
holding  of  tbe  court  was  correct. 

In  bill  No.  0  appellant  propounded  the  fol- 
lowing question  to  May  Benton  Young:  "I 
will  ask  you  if  old  Mrs.  Hlnton,  the  mother 
of  the  dead  girl,  kept  a  quirt  with  a  rod  of 
Iron  in  the  end  of  It  for  the  purpose  of  whip- 
ping that  girl?"  Tbis  testimony  was  ob- 
jected to  on  the  ground  of  immateriality, 
remoteness,  and  a  conclusion  of  the  witness. 
We  see  no  error  in  the  court's  excluding  it 

Bill  No.  10  shows  that  appellant  asked 
May  Benton  Young  this  question:  "On  an 
occasion  first  before  the  Hintons'  left  you,  I 
will  ask  you  If  the  mother  of  tbis  girl  did  not 
say  that  when  she  got  her  off  in  tbe  country 
tbat,  'God  damn  her,  she  was  going  to  kill 
ber.' "  Tbe  ground  of  the  state's  objection  is 
not  stated  In  tbe  bill.  But  we  are  at  a  loss 
to  know  upon  what  theory  this  testimony  was 
admissible.  At  best  It  could  but  constitute  a 
threat  of  a  mother,  and  there  is  nothing  In 
the  bill,  nor  the  record,  suggesting  even  re- 
motely that  ber  mother  had  anything  to  do 
Wltb  tbe  kiUlng. 


Bill  No.  12  complains  that  tbe  state  Intro- 
duced in  evidence  a  chain  mentioned  In  May 
Benton  Young's  testimony.  Said  chain  was 
about  i\i  feet  long,  and  weighed  about  five 
pounds.  Objection  to  tbe  introduction  of 
said  chain  was,  that  it  is  not  alleged  as  a 
means  by  which  any  of  tbe  assaults  were 
committed.  May  Benton's  testimony,  refer- 
red to  by  the  bill,  shows  that  appellant 
chained  deceased  to  a  tree,  and  beat  her; 
and  this  chain  was  Identified  as  the  chain 
wltb  which  he  bad  chained  ber.  There  was 
no  error  in  this. 

Bill  No.  18  shows  that  appellant  objected 
to  the  Introduction  by  tbe  state  of  photo- 
graphs taken  of  deceased  after  her  death; 
tbe  grounds  of  objection  being  tbat  the  pic- 
tures were  not  true  representations  of  the 
girl,  and  were  not  taken  until  after  certain 
operations  bad  been  performed  upon  ber  by 
the  attending  physicians.  These  objections 
are  not  certified  by  the  court  as  facts.  If 
tbe  pictures  were  true  representations,  or 
measurably  true  representations,  of  tbe  con- 
dition of  the  body  of  deceased  after  death, 
we  know  of  no  rule  of  law  that  would  ex- 
clude their  hdmisslon  as  testimony.  If  they 
were  not  true,  or  measurably,  true,  repre- 
sentations at  least,  they  should  not  have  been 
Introduced;  but  in  tbe  shape  the  bill  Is  pre- 
sented to  us  there  is  nothing  therein  showing 
tbat  the  same  were  not  correct  photographs, 
except  appellant's  objections.  The  grounds 
of  objection  are  not  certificates  of  the  Judge 
that  such  were  facts. 

Bill  Na  16  complains  that,  after  tbe  wit- 
ness Carroll  Thomas  bad  left  the  witness 
stand,  tbe  court  called  said  witness  to  the 
Judge's  bench,  where  he  bad  a  conversation 
with  said  witness.  In  the  presence  but  not 
In  the  bearing  of  tbe  Jury.  We  know  of  no 
law  that  precludes  this  action  on  tbe  part  of 
tbe  court 

Bill  No.  16  shows  tbat  after  appellant  bad 
introduced  all  of  bis  witnesses,  be  requested 
tbe  sheriff  to  call  the  witness  Dr.  O.  B.  At- 
kinson. Whereupon  the  court  informed 
counsel  tbat  said  witness  had  been  excused 
until  9  o'clock  the  following  morning,  and 
tbat  be  would  permit  tbe  state  to  open  tbe 
argument  before  the  return  of  said  witness, 
if  defendant  had  no  further  evidence  to  In- 
troduce. Appended  to  this  bill  is  a  long  ex- 
planation by  tbe  court,  showing,  in  suDstance, 
that  Dr.  Atkinson  was  summoned  as  a  wit- 
ness, but  tbe  defendant  announced  ready  for 
trial  with  tbe  vmderstandlng  tbat  Dr.  At- 
kinson could  not  be  present  on  account  of  the 
very  serious  illness  of  bis  wife.  After  said 
statement,  defendant  continued  to  announce 
ready  for  trial.  However,  during  the  trial 
of  the  case.  Dr.  Atkinson  came  into  court- 
room and  was  sworn  as  a  witness  at  the 
request  of  both  parties.  He  then  stated  to 
ti>e  court  tbat  bis  wife  was  very  sick,  hav- 
ing given  birth  to  a  child  at  5  o'clock  that 
morning,  and  requested  that  be  be  not  corn- 
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pelled  to  remain  at  Georgetown.  State's 
counsel  thereupon  Indicated  to  the  court 
that  he  did  not  intend  to  use  Dr.  Atkinson 
and  if  defendant  desired  to  use  him  to  do  so 
at  that  time.  This  defendant  declined  to  do, 
and  also  declined  to  excuse  him.  Thereupon 
the  court  held  Dr.  Atkinson  at  the  court- 
house from  9  o'clock  In  the  morning  until 
8 :30  o'clock  In  the  afternoon  of  the  same  day. 
At  this  time  Dr.  Atkinson  allowed  the  court, 
by  satisfactory  evidence,  that  his  wife  was 
desperately  sick,  and  that  his  presence  at 
E'lorence  was  imperatively  demanded  for  that 
reason.  The  court  thereupon  again  caused 
the  witness  to  be  tendered  to  defendant  at 
the  conclusion  of  the  testimony  of  the  wit- 
ness Carroll  Thomas.  Defendant  again  re- 
fused to  use  him,  and  refused  to  state  wheth- 
er or  not  he  intended  to  use  him,  and  also 
refused  to  excuse  him.  Some  time  after 
this,  Dr.  Atkinson  was  present  in  court, 
and  he  was  tendered  to  counsel  for  defendant 
by  the  court  and  counsel  for  defendant  was 
also  then  told  that  he  could  not  only  use  him, 
but  any  other  witness  he  desired,  before 
beginning  the  argvuuent  of  the  case.  The 
witness  was  tendered  appellant  Immediately 
after  the  state  had  opened  the  argument  of 
the  case,  and  before  appellants'  counsel  had 
made  their  argument  This  bill  not  only 
shows  no  error,  bnt  manifests  a  degree  of 
obstinacy  on  the  part  of  appellant's  counsel. 

There  are  various  errors  urged  In  appel- 
lant's motion  for  new  trial.  Most  of  them 
have  been  dlscnssed  In  the  above  bills. 
Among  others,  appellant  complains  in  his  mo- 
tion that  spectators  were  permitted  to  lean 
on  the  Jury  box  and  crowd  the  conrtroom. 
Appellant  also  complains  that  the  spectators 
at  the  time  of  the  verdict  Indulged  In  certain 
conduct  not  disclosed  in  motion  nor  bill. 
If  the  spectators  interfered  with  the  trial 
of  this  case,  the  record  does  not  show  that 
fact;  nor  has  any  bill  Indicated  anything 
of  the  kind.  The  bare  allegation  in  the  mo- 
tion is  not  sufficient 

Appellant  also  complains  of  the  argniment 
of  the  assistant  district  attorney.  There  is 
no  bill  presenting  this  matter.  He  also  ob- 
jects that  state's  counsel  was  permitted  to 
discuss  the  rape  of  deceased  by  defendant 
because  he  was  not  charged  with  this  offense; 
and  In  not  Instructing  the  Jury  to  disregard 
said  argument  There  is  no  bill  presenting 
this  matter. 

Appellant  in  motion  for  new  trial  objects 
to  the  following  portion  of  the  court's  charge : 
"Certain  evidence  has  been  permitted  to  be 
Introduced  before  yon,  which  it  is  claimed 
by  the  state,  shows  that  the  defendant  as- 
saulted deceased  for  the  purpose  of  having, 
or  that  defendant  did  in  fact  have,  sexual 
intercourse  with  said  deceased.  You  are  at 
liberty  to  consider  said  evidence  for  what 
If  anything,  yon  consider  it  worth,  in  deter- 
mining the  motive  with  which  defmdant 
committed  the  offense  charged  in  the  Indict- 


ment, If  yon  find  that  he  committed  sncl» 
offoise  at  all.  But  you  have  not  the  right. 
to  consider  said  evidence  for  any  other  pur- 
pose whatsoever  in  determining  either  tb» 
question  of  his  guUt  or  Innocence  of  the 
offense  charged,  or  In  determining  the 
amount  or  character  of  his  punishment,  if 
any,  or  for  any  other  purpose."  As  we  on- 
derstand  it,  the  evidence  shows  that  appel- 
lant beat  bruised,  and  ultimately  killed  de- 
ceased in  the  mode  and  manner  above  de- 
tailed, and  In  the  course  of  bis  beatings 
had  carnal  Intercourse  with  her  on  one  oc- 
casion. It  seems  that  the  trial  court  permit- 
ted the  introduction  of  this  testimony  (there 
being  no  bill  reserved  to  the  same)  upon  tfae- 
theory  that  it  furnished  a  motive  for  the 
killing;  that  deceased  would  not  submit  will- 
ingly to  appellant's  carnal  desires,  and  that 
furnished  the  motive  for  the  brutal  manner 
In  which  she  was  beaten.  As  we  understand 
it  the  above  charge  limited  said  testlmonj 
to  proving  said  motive.  If  it  be  conceded 
there  was  error  in  the  same,  it  could  not  have 
injured  appellant  since  there  was  no  bilt 
to  the  introduction  of  the  testimony. 

We  have  never  bad  a  record  In  this  court 
that  equalled  the  unparalleled  ferocity  and 
brutality  manifested  In  this  one.  The  Jury- 
have  seen  fit  to  give  appellant  the  death  pen- 
alty. The  trial  court  has  charged  on  every 
legitimate  phase  raised  by  the  evidence.  The 
above  exception  Is  the  only  objection  nrged 
to  the  charge.  We  think  the  evidence  dis- 
closed by  this  record  amply  warranted  the- 
verdlct  of  the  Jury,  and  the  Judgment  Is- 
affirmed. 


MERONET  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  14». 
1906.) 

IRTOXIOATINO      LlQirOBS  —  IlXKaAL  Baix  -> 

PBOSEOTTTioN—DKrBKSxB— Mistake. 

The  fact  that  defendant  arranged  with  an- 
other to  pay  his  liqaor  license  tax,  and  the 
other  failed  to  do  so,  was  no  defense  to  ft. 
prosecntlon  for  selling  without  a  license. 

Appeal  from  Dallas  County  Court;  H.  F. 
Lively,  Judge. 

Mack  Meroney  was  convicted  of  violating 
the  occupation  tax  law,  and  he  appeals.  Af- 
firmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
Stat& 

BROOKS,  J.  This  conviction  was  for  vio- 
lating the  occupation  tax  law  in  not  procur- 
ing license  to  pursue  the  occupation  of  a  retail 
liquor  dealer,  the  punishment  being  fixed  at  a 
fine  of  $460,  the  amount  of  the  state  and 
co«Hity  tax. 

The  facts  show  conclusively  that  appellant 
was  pursuing  the  occupation  of  selling  spirll- 
uous,  vinous,  and  malt  liquors  without  a  li- 
cense, at  the  time  of  the  allied  offense,  as 
charged   In   the   Indictment    It   la   further- 
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«hown  that  he  had  not  paid  hig  liquor  license 
lax  as  required  by  law.  Appellant's  defense 
'was  that  he  believed  other  parties  had  paid 
Ills  tax  and  secured  a  license  for  him  to  pur- 
sue this  occupation.  The  court  In  bis  charge 
submitted  the  Issue  of  mistake  of  fact  to  the 
Jury.  However,  we  do  not  believe  this  de- 
fense could  be  urged  here;  but,  at  all  event, 
appellant  secured  the  benefit  of  It.  The  fact 
that  be  made  arrangements  with  a  wholesale 
liquor  dealer  to  pay  his  tax,  which  had  not 
been  paid,  would  not  absolve  appellant  from 
a  prosecution  If  he  pursued  said  occupation 
without  paying  said  tax.  The  statutes  of 
this  state  require  that,  after  the  tax  is  paid, 
the  license  must  be  posted  in  a  conspicuous 
place  in  the  house.  The  statute  authorizing 
prosecutions  for  falling  to  pay  the  tax,  au- 
thorised appellant  to  have  the  prosecution 
-dismissed  upon  the  payment  of  the  tax. 
None  of  these  facts  appear  in  this  record. 

No  error  appearing,  the  Judgment  is  af- 
Urmed. 


CAMP  T,  STATE, 
<Court  of  Criminal  Aj^p^ls  of  Texas.    Feb.  21, 

SxvcEB  —  Reuovai.  or  Dividing  Fence  — 
Cbhonai.  Responsibilitt. 

Under  Pen,  Code  1895,  arts.  T96,  797,  pro- 
Tiding  that  It  shall  be  unlawful  for  any  Joint 
owner  of  any  dividing  fence  to  remove  the 
same,  except  by  mutuaf  consent  or  after  giving 
notice,  etc.,  the  removal  by  defendant  of  his 
fence  to  another  location,  so  as  not  to  separate 
It  from  the  fence  of  the  adjoining  proprietor, 
not  an  offense. 


_[Ed.  Note. — ^For  cases  in  point,  see  voL  23, 
Ctnt.  Dig.  Fences,  f  63.] 

Appeal  from  Jones  County  Court;  Jno.  B, 
Thomas,  Judge. 

Morgan  Camp  was  convicted  of  violation 
of  Pen.  Code  1896,  arts.  796,  797,  and  ap- 
peals.   Reversed. 

Howard  Martin,  Asst  Atty,  Gen.,  for  the 
State, 

DAVIDSON,  P.  J.  Thelnformationsought 
to  charge  appellant  with  violating  articles 
796^  797,  Pen.  Code  1895. 

The  alleged  joint  owner  la  named  New- 
berry. His  testimony  is  to  the  effect  that 
be  and '  appellant  had  a  Joint  or  division 
fence;  tliat  appellant  tore  down  this  fence 
and  rebuilt  The  new  fence  was  about  16 
feet  north  of  where  the  old  fence  stood. 
Newberry  further  states:  "The  moving  of 
this  fence  did  not  throw  my  inclosure  out- 
side, but  some  time  In  March,  1905,  a  gate 
in  the  nwtheast  corner  of  my  Inclosure, 
which  defendant  was  accustomed  to  go 
through,  was  left  open,  and  then  left  down, 
which  did  throw  the  stock  in  my  inclosure. 
I  did  not  prosecute  defendant  In  this  case 
until  then.  I  made  the  complaint  against 
him  on  the  17th  of  March,  1906.  The  fence 
alluded  to  was  moved  in  May,  1904."  There 
Is  some  discrepancy  between  the  testimony 
for  the  state  and  that  Introduced  by  appel- 


lant, bnt  th^  both  agree  upon  the  fact  that 
the  removal  of  the  fence  did  not  separate 
Newberry's  fence  from  appellant;  that  they 
were  still  connected  after  the  rebuilding  of 
the  dividing  fence  between  them. 

This  evidence  does  not  show  a  violation 
of  the  articles  under  which  the  prosecution 
was  brought  Those  articles  were  never  in- 
tended to  prevent  the  Joint  owner  from  mov- 
ing his  fence  from  one  point  to  another,  so 
as  to  conform  to  his  own  wishes  in  regard 
to  where  his  fence  should  run,  provided  he 
did  not  withdraw  his  fence  and  separate 
it  from  the  adjoining  fmce.  This  statute 
was  Intended  to  prevent  Joint  owners  from 
separating  their  fences  without  proper  no- 
tice, when  by  the  s^aratlon  or  withdrawal 
of  the  fence  injury  ^onld  accrue  to  the  party 
from  whose  fence  it  was  withdrawn;  that 
is,  it  would  leave  his  premises  uninclosed  by 
reason  of  the  separation  or  withdrawal  of 
the  fence. 

Because  the  evidence  does  not  show  a 
violation  of  the  law,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


BOTD  T.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  21, 

1906.) 
Intoxicating  Liquobs — Sauc— Evidence. 

Where  defendant  on  being  informed  that 
there  was  whisky  in  an  express  office  consigned 
to  him,  told  his  informant  that  he  conld  have 
It  if  he  could  get  it  and  the  informant  wrote 
out  an  order,  signing  defendant's  name,  and 
sold  it  to  the  one  who  got  the  whisky,  there  was 
no  sale  of  liquor  by  defendant  to  the  informant 
[Ed.  Note. — For  cases  in  point  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  160.] 

Appeal  from  Taylor  County  Court;  D.  O. 
Hill,  Judge. 

L.  A.  Boyd  was  convicted  of  a  violation 
of  the  local  option  law,  and  he  ai^eals. 
Reversed. 

Howard  Martin,  Asst  Atty.  Geax.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  char- 
ged with  selling  intoxicating  liquor  to  D. 
J.  Hill  In  violation  of  the  local  option  law. 

Witness  Wade  went  to  Hill,  and  asked 
him  If  he  had  any  whisky,  and  received  a 
negative  reply.  However,  he  stated  he 
thought  he  could  find  some  one  who  had 
whisky.  He  left  Wade,  and  soon  returned 
with  an  order  for  some  whisky,  which  was 
addressed  to  the  express  agent  and  signed 
"I*  A.  Boyd."  Wade  gave  Hill  |1.25  or  $1.30. 
Hill  presented  the  order  to  the  express  agent 
at  Abilene,  and  got  a  quart  of  whisky. 
Hill  testified  in  regard  to  the  conversation 
with  Wade,  and,  further,  that  he  fell  in 
with  a  relative  of  his  by  the  name  of  Vaugban, 
and  they  together  went  to  appellant  and 
asked  bim  If  he  had  any  whisky  in  the  ex- 
press office.  Appellant  stated  that  be  did 
not.  They  then  Informed  him  that  there  was 
a  O.  O.  D.  package  in  the  express  office  for 
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him,  and  asked  blm  if  tbey  eonid  bare  it. 
Appellant  stated,  If  there  was  any  there, 
be  did  not  know  anything  about  It,  and  that 
it  must  be  a  mistake.  They  repeated  the 
statement  that  It  was  there,  and  asked  him 
If  tbey  could  have  it  His  reply  was:  "It 
Is  none  of  mine.  You  can  have  It,  if  you 
can  get  It"  Hill  then  testifies:  "He  did 
not  give  a  written  order  at  the  time,  and  did 
not  go  to  the  express  office  and  authorize 
the  express  agent  to  deliver  it  to  us.  Vaugb- 
an,  wlio  was  with  me,  turned  around,  and 
we  were  walking  off,  and  Vaughan  wrote 
the  order  and  signed  defendant's  name  to  It. 
I  took  the  order  to  the  depot,  and  gave  it 
to  Bd  Wade,  and  Ed  gave  me  $1.30,  and  I 
took  the  order  and  got  the  whisky.  1  was 
acting  for  Bd  Wade,  who  panted  the  whisky." 
Maxwell  testified  that  be  went  to  the  office 
of  the  county  attorney  with  the  defendant. 
Defendant's  purpose  was  to  correct  a  state- 
ment he  bad  previously  made  to  tlie  county 
attorney  "the  day  before  about  a  whisky 
matter.  He  stated,  in  the  presence  of 'the 
county  attorney,  when  I  was  there,  that  the 
boys  bad  asked  blm  about  the  whisky  in 
the  office  that  was  there  in  bis  name,  and 
be  told  them  that  they  could  have  it  if  tbey 
could  get  It.  He  did  not  say  that  he  gave 
D.  J.  Hill  an  order  for  the  whisky."  The 
state  here  rested  the  case,  and  appellant 
testified,  among  other  matters,  that  Vaughan 
and  Hill  came  to  him  and  asked  him  if  he 
had  any  whisky  In  the  express  office.  He 
informed  them  be  had  not,  and  had  ordered 
none;  that  if  there  was  any  whisky  there  it 
must  belong  to  somebody  else.  They  in- 
formed bim  then  there  was  some  whisky 
there  in  his  [appellant's]  name,  and  wanted 
to  know  if  tbey  could  have  it,  to  which  he 
replied:  "I  told  them  I  did  not  have  any 
there,  that  I  knew  about;  but.  If  they  could 
get  any  out,  so  far  as  I  was  concerned  th^ 
could  have  it.  I  bad  not  ordered  any  whis- 
ky. I  did  not  on  that  day  give  anybody  a 
written  order  to  anybody  to  get  my  whisky 
out  of  the  express  office.  I  did  not  go  about 
the  office,  or  so  verbally  authorize  the  agent." 
This  is  a  sufficient  statement  of  the  facts 
to  show  that  appellant  did  not  sell  any 
whisky  to  Hill. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


CRANFILL  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  21, 
1906.) 

1.  INTOXTCATINO   LiQUOBS— Sales  on   Elec- 
tion Dat— iNDICniKNT. 

In  a  prosecution  for  keeping  open  a  saloon 
on  an  election  day,  an  indictment  charging  that 
a  public  election  was  held  in  a  certain  school 
district  In  a  county  and  city  named,  and  that 
the  accused  did  then  and  there  open  and  keep 
open  in  the  city  named  a  barroom,  was  suffi- 
ciently definite  in  its  allegation  as  to  the  lo- 
cation of  the  barroom. 

[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  S  227.] 


2.  Cbiminal  liAW— Appeal— Recobd. 

The  exclusion  of  an  offer  to  prove  certain' 
facts  is  not  ground  for  reversal,  where  the  bill 
of  exceptions  fails  to  show  the  purpose  for 
which  the  testimony  was  sought. 

S.   iNTOXIOATINa    LlQUOBS   —   KEEPING    OPn 

Saloon  on  Eleotion  Dat. 

To  constitute  a  violation  of  the  law  pro- 
hibiting the  keeping  open  of  saloons  on  elec- 
tion days,  it  is  not  necessary  tliat  the  evening  of 
the  saloon  shall  be  willful. 

[Bd.-  Note. — For  cases  in  point,  see  vol.  29, 
Coit  Dig.  Intoxicating  Liquors,  {  179.] 

4.  Save— Evidence. 

Evidence  examined,  and  held  sufficient  t» 
support  a  conviction  of  keeping  open  a  saloMi 
on  an  election  day. 

Appeal  from  Nolan  County  Court:  A.  R, 
Yantis,   Judge. 

B.  Cronfill  was  convicted  of  keeping  open 
a  saloon  on  an  election  day,  and  appeals. 
Affirmed. 

J.  F.  Eldson,  for  appellant  Howard 
Martin,  Asst  At^.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
keeping  open  a  saloon  on  an  election  day. 

The  indictment  Is  criticised  because  it  is 
not  specific  In  its  allegation  as  to  the  loca- 
tion of  the  barroom.  That  portion  of  the 
indictment  is  as  follows:  "  •  •  •  In  the 
county  of  Nolan  and  state  of  Texas  did 
then  and  there  unlawfully  on  the  7th  day 
of  May,  1904,  a  public  election  was  held 
under  authority  of  law  in  Sweetwater  in- 
dependent Bchool  district.  In  said  ooonty, 
and  in  said  city  of  Sweetwater,  for  the  par- 
pose  of  electing  seven  trustees  for  the  said 
independent  school  district  of  Sweetwater, 
and  E.  Cranfill,  daring  the  day  on  wtalcb 
said  election  was  held  as  aforesaid,  did  then 
and  there  unlawfully  and  willfully  open  and 
keep  open  in  said  dty  of  Sweetwater  a  bar- 
room," etc.  We  believe  these  allegations  are 
sufficiently  definite  to  show  that  the  election 
was  held  in  the  independent  school  district 
of  Sweetwater,  and  that  said  city  of  Sweet- 
water is  in  said  independent  school  district, 
and  that  the '  barroom  was  open  in  said 
city  of  Sweetwater. 

The  state  Introduced  several  witnesses, 
among  them,  the  president  of  the  board  of 
trustees,  the  sheriff,  and  maybe  one  or  two 
other  witnesses,  to  make  Its  case.  Appellant 
then  proposed  to  prove  by  the  sheriff  and 
the  presiding  officer  of  the  election  that  tbey, 
and  especially  the  sheriff,  informed  appellant 
that  be  could  keep  open  the  back  door  of 
bis  saloon,  if  be  would  close  the  front  door, 
and  that  it  would  not  be  a  violation  of  the 
law,  and  he  (the  sheriff)  would  protect  him 
against  a  prosecution.  This  is  the  substance, 
without  going  into  a  detailed  statement  of 
the  rejected  testimony.  The  bill  falls  to  re- 
cite tbe  purpose  for  wblch  this  testimony 
was  sought  It  could  not  be  used  to  show 
that  he  bad  not  violated  tbe  law.  It  la  not 
within  tbe  power  of  tbe  officers  to  authorize 
any  one  to  violate  this  law.  Tbe  question  la 
not  suggested  by  appellant,  either  In  bill  ot 
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exceptions,  motion  for  new  trial,  or  special 
charges,  that  these  witnesses  were  accom- 
plices; nor  was  It  proposed  to  Introduce  this 
evidence  to  show  that  these  witnesses  were 
accomplices.  If  the  bill  of  exceptions  had 
shown  that  this  was  the  purpose  of  the  re- 
jected testimony,  it  would  have  been  error 
to  refuse  to  admit  It  But  the  bill  of  ex- 
ceptions, as  before  stated,  does  not  state  the 
object  or  purpose  of  oCTerlng  the  testimonj. 
In  the  brief  It  Is  suggested  that  It  was  ad- 
missible to  show  that  the  saloon  was  not 
kept  open  "willfully,"  or  with  the  Intention 
of  violating  the  law.  But  this  was  not  stated 
In  the  bill  of  exceptions.  Had  It  been  so 
stated  for  this  purpose,  it  would  not  have 
been  admissible  for  such  irarpose. 

Appellant  requested  an  Instruction,  which 
was  refused,  defining  "willfully,"  and,  fur- 
ther, that.  If  the  Jury  should  find  the  saloon 
was  not  opened  willfully,  they  should  acquit. 
The  court  did  not  err  In  refusing  this  instruc- 
tion. It  Is  not  necessary  under  our  law 
that  the  opening  of  the  saloon  shall  be  wlll- 
fuL  The  statute  prohibits  the  opening  or 
keeping  open  of  such  place  on  the  day  of 
the  election,  without  using  "willfully." 

In  regard  to  the  sufficiency  of  the  evidence, 
it  !■  found  to  be  ample  to  warrant  the  finding 
of  the  jury  that  appellant  violated  the  law 
under  which  he  was  Indicted.  About  10 
o'clock  in  the  morning  he  was  notified  that 
an  election  would  be  held  and  he  would  be 
required  to  close.  Up  to  that  time  it  seems 
that  none  of  the  saloons  were  aware  of  the 
fact  that  an  election  would  be  held  on  that 
day.  As  before  stated,  the- saloon  men  were 
notified  by  the  sberifiT  and  presiding  officer 
of  the  election  to  close,  and  all  did  so,  at 
least  so  far  as  the  front  doors  were  con- 
cerned. From  that  time  on  the  rear  door  of 
appellant's  saloon  was  kept  open,  and  It  seems 
to  have  been  veiy  fully  patronised  during 
the  day;  SO  or  40  people  being  in  there  at 
one  time.  We  think  the  evidence  is  sufficient 
to  show  that  he  violated  the  law. 

There  being  no  sufficient  legal  errors  to 
reverse  the  Judgment,  and  the  evidence  be- 
ing sufficient,  the  Judgment  is  affirmed. 


SPENGETR  ▼.   STATE. 

.ppeals 
1906.) 


(Court  of  Criminal  Appeals  of  Texas.    Feb.  21, 
19""' 


OAicmo — ^Pbivati  Residbrcb. 

A  conviction  cannot  be  had  for  gaming, 
the  place  of  play  being  the  private  residence  of 
defendant,  occupied  at  the  time  by  himself  and 
family,  on  evidence  of  playing  at  one  time  only, 
and  without  proof  that  the  place  was  commonly 
resorted  to  for  purpose  of  gaming. 

[Ed.  Note. — For  cases  in  point,  see  voL  24, 
Cent.  Dig.  Qaming,  {  183.] 

Appeal  from  Knox  County  Court;  W.  M. 
Moore.  Judge. 

James  Spencer  appeals  from  a  conviction. 
Reversed. 


Chas.  E.  Goombes,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  This  conviction  is  for  gam- 
ing ;  the  fine  being  fixed  at  |10. 

The  facts  shown  by  the  main  prosecuting 
witness  are  as  follows:  "On  February  22, 
1905,  I  saw  defendant  and  another  person, 
whom  I  have  since  learned  was  Oscar  Tynes, 
playing  at  a  game  of  cards  In  a  tent  In  the 
town  of  Knox  City,  Knox  county.  They  had 
money  up  on  the  table.  One  of  them  had  a 
dollar,  and  the  other  had  sevetal  pieces  of 
small  change.  The  tent  in  which  defendant 
and  Tynes  was  playing  was  a  private  resi- 
dence, occupied  by  defendant  and  his  family. 
It  was  a  tent,  with  a  wooden  frame,  covered 
over  with  duck.  Defendant  and  his  wife 
were  living  In  this  tent  and  had  been  living 
there  since  last  fall." 

The  indictment  contains  two  counts.  The 
first  count  alleges  the  playing  to  be  at  a  pri- 
vate residence,  and  the  second  that  the  game 
was  played  in  a  tent;  the  same  being  com- 
monly resorted  to  for  the  purpose  of  gaming. 
The  court  submitted  both  counts  to  the  Jiiry. 
The  evidence  shows  that  the  tent  in  question 
was  the  private  residence  ,of  appellant,  and 
occupied  by  himself  and  family  at  the  time 
the  game  was  played.  Hipp  v.  State,  75  S. 
W.  28,  8  Tex.  Ct  Rep.  Ill,  62  L.  R.  A.  973. 
Being  his  private  residence,  the  evidence  is 
Inadequate  to  support  the  conviction,  because 
there  is  only  testimony  of  tbe  one  playing, 
and  there  is  a  total  lack  of  evidence  that  the 
tent  was  commonly  resorted  to  for  the  pur- 
pose of  gaming.  This  being  true,  the  evi- 
dence Is  not  sufficient 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded. 


ORBEN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    ITeb.  21, 
1006.) 

Statutes  —  OowsrnTirriowALrrT  —  Oenkbai, 
Statutes— Special  ob  Looai.  Statutes. 
The  statute  regulating  the  practice  of 
pharmacy,  and  applying  only  to  druggists  or 
pharmacists  plying  their  vocation  In  towns  of 
1,000  inhabitants  or  more,  applying  to  all  per- 
sons as  a  class  under  tbe  same  conditions,  is 
a  general  and  not  a  special  statute,  and  not  un- 
constitutional. 

[E2d.  Note. — For  cases  In  point  see  voL  44. 
Cent  Dig.  Statutes,  i  90.] 

Appeal  from  Wilbarger  County  Court;  J. 
A.  Nabers,  Judge. 

W.  W.  Green  was  convicted  of  unlawfully 
compounding  a  prescription,  and  appeals. 
Affirmed. 

R.  W.  Hall,  for  ai^>ellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  compounding  a  prescription,  and 
his  punishment  fixed  at  a  fine  of  $50. 

Appellant  Insists  that  the  statute  which 
regulates  the  practice  of  pharmacy  Is  viola- 
tive of  both  our  federal  and  state  Constltar 
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tloos;  that  the  same  Is  unconstitutional  for 
the  reason  that  Its  operation  applies  only  to 
dmsgists  or  pharmacists  plying  their  voca- 
tion in  towns  of  1,000  Inhabitants  or  more, 
and  does  not  apply  to  the  same  class  of  per- 
sons pursuing  their  vocations  In  towns  of 
less  than  1,000.  The  specific  Insistence  of 
appellant  seems  to  be  that  the  law  is  a 
special  or  local  one  within  the  meaning  of 
the  constitutional  Inhibition,  and  ilot  a  gen- 
eral statute.  We  do  not  think  appellant's 
Insistence  is  correct  The  statute  applies 
to  all  persons  as  a  class  under  the  same 
conditions  and  environments,  and,  so  ap- 
plying, is  a  general  and  not  a  special  stat- 
ute. Being  a  general  statute,  there  can  be 
no  question  as  to  Its  constitutionality. 
Clark  V.  Flnley,  93  Tex.  171,  64  S.  W.  343; 
Ex  parte  Massey  (decided  at  Tyler  term) 
92  S.  W.  1083,  1086.  We  accordingly  bold 
that  the  statute  Is  constltutlonaL 

No    error   appearing    In   the   record,    the 
judgment  Is  affirmed. 


HANDY  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  21, 

Oamiho— Evidence— SuFFiciENCT. 

Evidence  held  insufficieat  to  sustain  a  con> 
victlon  of  gaming. 

Appeal  from  Shackelford  County  Court; 
I.  M.  Chism,  Judge. 

Henry  Handy  was  convicted  of  gaming, 
and  appeals.    Reversed. 

Thomas  L.  Blanton,  for  appellant  Walter 
L.  Morris,  Go.  Atty.,  and  Howard  Martin, 
Asst  Atty.  Q&x.,  for  the  State. 

BROOKS,  J.  This  conviction  Is  for  gam- 
ing, the  punishment  being  fixed  at  a  fine  of 
$10. 

Appellant  Insists  that  the  Indictment  is  de- 
fective, because  it  does  not  allege  that  money 
or  something  of  value  was  bet  or  wagered 
by  defendant  This  Is  not  necessary.  The 
Indictment  does  allege  the  defendant  bet  and 
wagered.  Long  v.  State  (Tex.  App.)  2  S.  W. 
mi.  The  controlling  question  Is  the  sufil- 
dency  of  the  evidence.  The  game  of  cards 
was  played  at  a  private  residence,  and  the 
evld^ce  wholly  falls  to  show  that  it  was 
commonly  resorted  to  for  that  purposa  The 
game  for  which  appellant  was  prosecuted 
was  the  first  game  proved  by  the  state  that 
had  been  played  at  said  residence.  One  or 
more  games  were  subsequently  played,  but 
no  complicity  on  the  part  of  appellant  Is 
shown  in  said  games;  and  the  casual  play- 
ing at  a  private  residence,  such  as  the  record 
In  this  case  discloses,  would  not  establish 
the  fact  that  the  residence  was  commonly 
used  for  the  purpose  of  gaming,  even  if  the 
subsequent  playing  was  admissible  to  prove 
that  the  house  was  commonly  resorted  to  for 
that  purpose. 

The  evidence  not  being  sufficient,  the  Judg- 
ment la  reversed,  and  the  cau&e  remanded. 


McCOLLUM  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  21, 

190a) 
Oaxino — PuvATB  Residence. 

Where  a  house  was  occupied  only  by  two 
boys,  17  and  16  years  of  age,  the  rest  of  the 
family  having  moved  away,  this  was  not  suffi- 
cient to  authorize  gaming  there  as  at  a  private 
residence  occupied  by  a  family. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gaming,  {  183.] 

Appeal  from  Floyd  County  Court;  A-  B. 
Duncan,  Judge. 

Alvy  McCollum  was  convicted  of  gaming, 
and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
gaming,  and  fined  |10. 

Prosecuting  witness  testified  that  be  was 
with  appellant  at  Hight's  house,  some  time 
In  February,  1904.  "One  night  In  said  month 
all  of  us  boys  had  gathered  there  to  dance 
and  have  a  supper.  Defendant  and  various 
other  boys  [Including  the  two  Hlght  boys  and 
witness]  got  there  about  8 :30  o'clock,  stayed 
until  after  supper,  and  left  about  midnight 
Saw  defendant  Jim  Bryant  sitting  at  a  table 
with  a  deck  of  cards,  and  the  cards  were  be- 
ing shuffled  and  fooled  with  about  a  minute 
and  a  half,  and  I,  or  Annis  Bell,  or  both,  spoke 
up  and  said  that  there  had  better  not  be  any 
card-playing  there,  as  we  would  report  them, 
and  they  quit  and  put  up  the  cards."  Wit- 
ness says  that  he  does  not  know  that  tbey 
played  any  game  with  cards.  Another  wit- 
ness swears  that  on  said  occasion  be  played 
a  game  of  cards  with  defendant  The  state 
Introduced  one  of  the  Hlght  boys,  wlio  t«tl- 
fled :  "I  live  about  S%  miles  south  of  Ixx^* 
ney,  at  my  father's  place,  in  Floyd  comity, 
and  lived  there  In  February,  1904.  There 
was  no  one  there,  except  my  brother  Lonnie 
and  myself  during  February.  My  father  l>ad 
gone,  and  moved  the  rest  of  the  family  to 
Borden  county,  some  time  before  that  to  bis 
other  place  in  that  county.  There  tiad  been 
a  family  by  the  name  of  Jones  living  in  tbe 
home;  but  they  had  moved  away  aboat 
Christmas,  before  the  time  that  defendant 
and  the  boys  were  there.  The  house  was  not 
occupied  by  a  family,  but  by  myself  and  my 
brother.  I  was  17  years  of  age,  and  be  15." 
We  take  It  that  these  facta  do  not  make  out 
an  offense  within  tbe  statute.  The  place  had 
been  a  private  residence,  but  was  not  such  at 
tbe  time  of  the  playing.  The  mere  fact  that 
the  two  boys  lived  at  the  former  home  of  the 
father,  which  had  been  abandoned  by  tbe 
father,  he  moving  to  another  county,  and  no 
f«Lmlly  living  In  the  residence  at  the  time  of 
tbe  playing,  would  not  authorize  appellant 
to  play  at  said  place  as  being  a  private  res- 
idence occupied  by  a  family. 

We  do  not  deem  it  necessary  to  review  Um 
other  questions  in  the  record,  since  they  do 
not  present  any  error  authorizing  a  reversal. 

No  error  appearing,  the  Judgment  la  afflnued. 


Digitized  by 


Google 


Tenn.) 


HARRIS  T.  BOOLE. 


849 


HARRIS  et  al.  t.  BOOLB. 

XSnpreme  Court  of  Tennesaee.    Feb.  13,  1906. 
On   Rehearing   Feb.  24,    1906.) 

1.  JUBT— Right    to   Jcby    Tbiait-Timi:    fob 
Dekarsiko  Jobt. 

Shannon's  Code,  {  6283,  in  relation  to 
chancery  practice,  provides  that  if  the  demand 
for  a  jury  is  made  in  the  pleadings  the  cause 
shall  be  tried  at  the  first  term  before  a  jury 
summoned  instanter  in  the  same  way  that  jury 
causes  are  tried  at  law.  Section  62»1  provides 
that  if  the  demand  is  only  made  after  the 
cause  is  ready  for  hearing  the  trial  shall  be 
before  a  jury  summoned  instanter  upon  the  like 
evidence  as  a  suit  at  law,  together  with  such 
parts  of  the  bill,  answers,  depositions  and 
other  proceedings  as  the  court  may  order.  Sec- 
tion 5739  provides  that  the  chancellors  may 
make  such  rules  as  they  may  deem  proper  rela- 
tive to  chancery  practice,  not  inconsistent  with 
the  provisions  of  the  Code.  Beld,  that  a  rule 
of  a  chancery  court  that  application  for  a  jury 
must  be  made  by  petition  in  open  court  upon  the 
first  day  of  the  trial  term  should  be  construed 
as  meaning  that  the  jury  shall  be  demanded  on 
the  first  day  of  the  term  at  which  the  cause 
shall  be  tried,  and  not  at  the  first  term  at 
which  it  is  triable,  as  otherwise  it  would  be 
in  conflict  with  section  6284. 

On  Rehearins. 

2.  Sake. 

Shannon's  Code,  f  6284,  provides  in  re- 
lation to  chancery  practice  that  if  a  demand 
for  a  jury  is  only  made  after  the  cause  is  ready 
for  hearing  the  trial  will  be  had  before  a  jury 
summoned  instanter  npon  the  like  evidence 
aa  a  suit  at  law,  together  with  such  parts  of 
the  bill,  answers,  depositions,  and  other  pro- 
ceedings in  the  cause  as  the  court  may  order. 
Section  6283  provides  that  if  the  demand  is 
made  in  the  pleadings  the  cause  shall  be  tried 
at  the  first  term  before  a  jury  summoned  in- 
stanter, in  the  same  way  that  jury  causes  are 
tried  at  law.  Gaieral  Chancery  Rule  2,  f  4, 
and  Shannon's  Code,  {  6274,  allow  to  each 
party  four  months  in  which  to  take  original 
evidence  and  two  months  for  rebutting  the 
evidence,  field,  that  if  a  jury  is  not  demanded 
in  the  pleadingiB  filed  by  either  party  the  case 
falls  within  the  operation  of  section  6374,  and 
Chancery  Rule  2,  §  4,  and  a  jury  cannot  be 
demanded  by  either  party  until  the  rights  of 
the  other  have  been  fully  enjoyed  under  section 
6274,  and  rule  2,  $  4- 

Appeal  from  Chancery  Court,  Davidaon 
Oonnty;  John  Allison,  Chancellor. 

Suit  by  W.  0.  Harris  and  otliers  against  W. 
O.  Bogle.  From  a  decree  in  favor  of  com- 
plainants, defendant  appeals.    Aflarmed. 

Petition  for  rehearing  denied. 

Jno.  M.  Grant,  for  appellant.  S.  N.  Har- 
wood,  for  appellees. 

NEIL,  J.  The  first  question  to  be  deter- 
mined on  this  appeal  depends  upon  the  con- 
struction and  validity  of  rule  35,  of  the  chan- 
cery court  of  Davidson  county.  That  rule, 
so  far  as  it  is  necessary  to  quote,  for  the  pur- 
poses of  the  present  inquiry,  reads  as  follows : 

"Rule  36.  Application  for  a  jury  must  l>e 
made  by  petition  in  open  court  upon  the  first 
day  of  the  trial  term." 

The  cause  was  put  at  Issue  by  the  filing  of 
an  answer  during  the  April  term,  1904.  The 
jury  was  demanded  by  defendant  on  the  1st 
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day  of  the  October  term,  1906.  The  chancel- 
lor declined  to  grant  the  application,  and  tils 
action  is  defended  here  under  the  rule  abor* 
quoted. 

It  is  insisted  by  the  defendant  that  a  proper 
construction  of  the  rule  iprould  authorize  an 
application  for  the  Jury  at  any  term  of  the 
court  at  which  the  case  might  be  tried.  The 
complainants  insist  that  the  true  construc- 
tion is  the  first  term  at  which  the  case  is  tri- 
able. This  was  the  view  adopted  by  'tlife 
learned  Court  of  Chancery  Appeals.       '''   "' 

It  is  also  insisted  by  the  defendant  tt^'C'U^- 
der  the  sections  of  the  Code,  which' 'i'littaoi^ 
trials  by  jury  in  chancery,  aii'  a|bbil«i'tl()'ii 
can  be  made  at  any  time  dii^lii^ '^ad^  'i^^^ 
after  the  cause  is  at  issue,  and  t^at  the,t^le 
above  quoted' ft  iii  '&y'  ^Veiit'  ctti'tf  kt^iji  "the 
sections  of  tfie'(iS)(fe  imh:m'\o';\\i0J\k'^'\:i. 

The  Code!  '^ttofas'  'ujicJn '  the  mb'idct'ajti^ '  ^ 
follows:-^  ""■'  "'■■  ■>'^'  •"^'  -""^   ■'^■""  ^'^  ^ 

"6282.  Either  party 'M/yavfe-jW^ -^^tf- 
er  party  to  a  sult\n'ttiapc!fw  iir^ntJH4d','\ii>- 
on  application,  to  k  j^i^'io'tit,' fiiid' d'eliei-- 
mine  any  material  fact  in  di'st)ttte;"'i&'<i  W 
the  Issues  of  fact  in  any  case  shall  b^'siib- 
mitted  to  one  jury.  '    "' 

"6283.  At  first  term,  when.— If  the  demaijA 
is  made  In  the  pleadings,  the  cause  shall  b6 
tried  at  the  first  term  before  a  Jury  sum- 
moned Instanter,  in  the  same  way  tliat  iwez 
causes  are  tried  at  law. 

"6284.  When  cause  Is  ready  for  headng. — 
If  the  demand  is  only  made  after  the  cause 
is  ready  for  bearing,  the  trial  will  be  before 
a  jury  summoned  Instanter  upon  the  like  ev- 
idence as  a  suit  at  law,  together  with  such 
parts  of  the  bill,  answers,  depositions,  and 
other  proceedings  in  the  cause,  as  the  court 
may  order. 

"6285.  Issues. — ^The  issues  shall  be  made 
up  by  the  parties  under  the  direction  of  the 
court,  and  set  forth  briefly  and  clearly  the 
true  questions  of  fact  to  be  tried. 

"6286.  Trial.— The  trial  shall  be  conducted 
like  other  jury  trials  at  law,  the  finding  of 
the  Jury  having  the  same  force  and  effect, 
and  the  court  having  the  same  power  and 
control  over  the  finding,  as  on  such  trials  at 
law. 

"6287.  Witnesses.— The  parties  in  all  jury 
trials  in  chancery  (may)  summon  witnesses 
and  enforce  their  attendance,  as  at  law." 

The  sections  of  the  Code  which  authorize 
the  chancellors  to  make  rules  are  the  follow- 
ing: 

"5739.  Majority  may  make  rules. — The 
chancellors  of  this  state,  or  a  majority  of 
them,  may  make  such  rules  as  they  may  deem 
beneficial  and  proper  to  regulate  the  practice 
of  the  chancery  courts,  not  Inconsistent  with 
the  provisions  of  this  Code;  and  the  rales 
thus  agreed  upon  shall  be  obligatory  on  all 
the  chancery  courts. 

"5740.  If  not,  each  chancellor  may. — ^In  the 
absence  of  any  such  action  by  the  chancel- 
lors as  a  body,  each  chancellor  may  make 
rules  and  regulations  of  practice  for  the  pur- 
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pose  of  expediting  business  In  hit  own  chan- 
cery division." 

It  Is  observed  that  the  sectlona  last  qnoted 
forbid  the  making  of  any  rules  which  are  in- 
conslstKit  with  the  provisions  of  the  Code 

The  rule  above  quoted  has  no  application 
to  the  case  contemplated  in  Code,  §  6283.  If 
there  be  any  conflict  It  must  be  with  the  pro- 
visions of  section  6284.  This  provides  for  the 
making  of  an  application  "after  the  cause  is. 
ready  for  hearing."  That  section  does  not. 
In  terms,  give  the  right  to  demand  a  Jury 
at  any  time  after  the  cause  is  ready  for  hear- 
ing. This  omission  left  the  matter  open  to 
regulation  by  rule  of  the  court  under  the  sec- 
tions of  the  Code  above  quoted  upon  that  sub- 
ject 

The  validity  of  such  rules  was  elaborately 
ccmsldered  by  this  court  In  the  case  of  Cheat- 
bam  V.  Pearce,  89  Tenn.  670-691  et  seq.,  16 
B.  W.  1080.  See,  also,  the  case  of  Stadler  v. 
Hert2s,  IS  Lea,  818,  819. 

In  the  case  last  cited,  the  rule  which  the 
court  considered  and  held  valid  contained  the 
provision  that  no  Jury  should  be  allowed  In 
the  court,  unless  the  demand  therefor  should 
be  made  on  <«  before  the  second  day  of  the 
term  on  the  motion  docket  or  at  the  bar  of 
the  court  The  rule  which  was  held  valid  in 
Cheatham  v.  Pearce,  ivas  "that  application 
for  a  Jury  must  be  made  within  the  first  tliree 
days  of  the  trial  term." 

The  following  sections  of  the  Code  throw 
light  upon  the  subject 

"6138.  Issue  and  trial.— If  the  plaintiff  do 
not  except  to  the  answer  within  the  time  pre- 
scribed by  law,  the  issne  shall  be  regarded  as 
made  In  the  same  way  as  if  r^llcatlon  had 
been  filed,  and  the  cause  shall  stand  for  trial 
at  the  first  term  of  the  court  after  answer 
filed;  and.  If  at  that  or  any  other  term  the 
cause  is  continued,  it  shall  stand  for  hear- 
ing at  the  next  term. 

"6210.  Notice  of  answer  filed ;  twenty  days 
exception. — ^When  an  answer  has  been  filed, 
the  clerk  and  master  shall  notify  the  com- 
plainant's solicitor  of  the  fact  by  letter  or 
otherwise,  and  he  may,  within  twenty  days, 
file  exceptions  thereto. 

"6211.  If  no  exception,  cause  at  issue ;  trial 
at  first  term.— If  the  plalntlft  fall  to  except 
to  the  answer  within  said  time,  the  cause 
shall  be  at  Issue,  and  stand  for  trial  at  the 
first  term  after  the  answer  is  filed. 

"6244.  Causes  at  Issue  without  replication, 
and  stand  for  trial  at  first  term.— All  causes 
are  at  issue,  without  replication  filed.  If  the 
plaintiff  fall  to  except  to  the  answer  of  the  de- 
fendant within  the  time  prescribed  by  law, 
and  shall  stand  for  trial  at  the  first  term  of 
the  court  after  answer  filed,  and  at  every 
term  thereafter,  If  not  then  heard."   ' 

The  first  trial  term  Is  the  term  at  which 
the  Issue  la  thus  made  up. 

Does  the  rule  mean  that  the  Jury  must 
be  demanded  at  this  term?  If  so  it  must  be 
held  void  as  in  conflict  with  section  6284  of 
Shannon's  Code.    That  section  plainly  con- 


templates that  a  Jury  may  bt  demanded  "af- 
ter the  cause  Is  ready  for  hearing."  Tb«t 
this  does  not  mean  merely  after  the  cause  to 
at  issue  is  shown  by  the  provision  further 
on  in  the  section  that  upon  such  demand  be- 
ing made  the  cause  may  be  heard,  among 
other  things,  on  "depositions,  and  other  pro- 
ceedings In  the  cause."  This  indicates  that 
the  Legislature  had  in  mind  a  case  which  bad 
been  sufficiently  long  at  issue  to  permit  tlie 
parties  to  take  evidence  in  the  form  of  d^KWi- 
tlons;  Indeed  the  ordinary  occurrence  in  prac- 
tice wherein  It  appears  the  cause  has  been  pnt 
at  Issue  and  the  parties  have  i»epared  It  ei- 
ther partially  or  wholly  by  the  taking  and  fil- 
ing of  depositions,  documentary  evidence,  etc 
These  provisions  cannot  be  harmonized  with 
a  rule  requiring  the  demand  of  a  Jury  on  the 
first  day  of  the  first  term  at  which  the  cause 
could  be  tried,  that  is  on  the  first  day  of  the 
term  at  which  the  cause  is  put  at  issue.  For 
example,  the  present  cause  was  put  at  issue 
on  June  4,  1904,  which  was  during  the  April 
term  of  the  court.  The  construction  Insisted 
upon  would  require  that  the  Jury  should  have 
been  demanded  on  the  first  Monday  in  April, 
1004.  which  was  the  first  day  of  the  flret  term 
at  which  the  cause  waa  pnt  at  Issue,  and  at 
which  it  was  triable;  that  is  that  it  should 
have  been  demanded  months  before  issue 
made,  and  before  It  was  possible  that  there 
could  be  any  depositions  on  file  in  the  cause. 

The  rule  should  be  so  construed  as  to 
bring  it  Into  harmony,  if  possible,  with  the 
Code  section  last  referred  to.  This  harmony 
Is  effected  by  construing  It  to  mean  that  the 
Jury  shall  be  demanded  on  the  first  day  of 
the  term  at  which  the  cause  shall  be  tried. 

The  learned  Court  of  Chancery  Appeals 
was  in  error  in  its  citation  of  the  case  of 
Cheatham  v.  Pearce,  supra,  as  supporting  Its 
construction.  An  examination  of  that  case 
will  disclose  that  the  bill  was  filed  July  22, 
1889,  against  C.  S.  Pearce  and  Thomas  Ryan, 
as  partners,  and  also  against  C.  B.  tc  C.  D. 
Pearce  (89  Tenn.  672,  15  8.  W,  1080);  that 
a  plea  in  abatement  and  an  answer  to  so 
much  of  the  bill  as  was  not  covered  by  the 
plea,  were  filed  by  Pearce  &  Ryan,  Septonber 
2,  1880  (89  Tenn.  673,  675,  16  8.  W.  1081. 
1082);  that  on  the  same  day  C.  B.  A  O.  D. 
Pearce  filed  a  plea  in  abatement  (89  Tenn.  675, 
16  S.  W.  1082),  to  thewboleblU  (89  Tenn.  680, 
16  8.  W.  1083);  that  on  November  27,  1880,  a 
replication  was  filed  by  the  complainant  to 
both  pleas  (80  Tenn.  682,  15  8.  W.  1063). 
which  was  during  the  Ovtober  term,  1889. 
Thus  the  cause  was  put  at  issue  during  that 
term.  A  Jury  was  demanded  in  the  replica- 
tions, but  this  was  held  ineffective,  becanae 
not  called  to  the  attention  of  the  chancellor. 
On  this  special  phase  of  the  matter  the  court 
said  (page  696  of  89  Tenn.,  page  1086  of  IS 
8.  W.) :  "We  believe  no  case  can  be  found 
In  our  reports  where  the  chancellor  has  ever 
m^ered  a  Jury  trial  at  the  application  of  one  of 
the  parties  unless  the  application  was  made 
to  the  chancellm:  hy  motion  In  <qiea  court; 
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and  a  demand  fo^a  Jury  in  a  replication  or 
other  plaadlng  Is  not  a  compliance  wltli  the 
imtctlce."!  The  application  wblcb  the  oonrt 
had  nnder  examination  and  wblcb  It  con- 
sidered and  treated  aB  the  only  formal  appli- 
cation tor  a  Jury  trial  In  the  cause  web  the 
one  which  was  made  on  May  27,  1890  (89 
Tenn.  683,  15  8.  W.  1083),  wblcb  was  dur- 
ing the  April  term,  1890,  at  which  term  the 
canse  was  In  fact  tried  (89  Tenn.  686,  15  S. 
W.  1064),  and  of  this  application,  the  court 
said:  "It  la  true  that  complainant  did  ap- 
ply to  the  chancellor  In  open  court  for  a 
inry,  but  unfortunately,  the  application  was 
not  made  "within  the  first  three  days  of  the 
trial  term*  as  required  by  the  rule  of  April 
10,  1889,  and  therefore  was  made  too  late." 
89  Tenn.  696,  697,  15  S.  W.  1086, 1087, 

It  Is  thus  seen  that  the  court's  view  of  the 
matter,  as  expressed  In  the  opinion  referred 
to,  was  that  the  term  Intended  was  the  term 
at  which  the  cause  was  actually  tried,  and 
that  the  decision  was  that  the  Jury  must  un- 
der the  rule  be  demanded  within  the  first 
three  days  of  that  term ;  not  within  the  first 
three  days  of  the  term  at  which  the  cause 
was  first  triable. 

The  same  result  is  reached  on  a  careful 
examination  of  Stadler  v.  Hertz,  supra. 
When  the  application  for  a  Jury  was  made 
the  canse  had  been  at  issue  about  a  year, 
and  no  evidence  had  been  filed  by  the  com- 
plainants. When  forced  into  trial  after  this 
lapse  of  time  they  demanded  a  Jury  In  order 
that  they  might  escape  the  effect  of  their 
failure  to  take  proof  at  an  earlier  date. 
Speaking  to  this  subject  the  court  said: 
"Nor  do  we  think  that  the  court  below  was 
In  error  In  refusing  a  Jury  to  complainants. 
For  the  pnriiose  of  saving  costs  and  time, 
and  to  have  all  Jury  cases  tried  about  the 
same  time,  and  for  the  convenience  of  the 
court  as  recited  therein,  a  rule  of  court  was 
published  and  entered  upon  the  minutes  of 
the  court,  declaring  that  no  Jury  will  here- 
after be  allowed  in  this  court,  unless  the 
demand  therefor  be  made  on  or  before  the 
second  day  of  the  term,  by  motion  on  tbo 
motion  docket,  or  at  the  bar  of  the  court 
This  we  think  a  reasonable  regulation,  pre- 
venting surprise  to  the  adverse  party  and  af- 
fording opportunity  to  obtain  a  Jury.  The 
motion  in  this  case  was  made  more  than  a 
week  after  the  beginning  of  the  term,  and  on 
the  same  day  on  which  the  cause  was  beard 
and  the  decree  entered." 

It  Is  apparent  that  the  court  entertained 
the  view  that  the  application  would  have 
been  In  time  if  made  on  or  before  the  second 
day  of  the  term  at  which  the  cause  was 
tried.  It  follows,  therefore,  that  the  appli- 
cation In  the  present  case  was  within  time, 
under  a  tme  construction  of  the  rule,  having 
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been  made  on  the  first  day  of  the  term  at 
which  the  cause  was  tried. 

However,  the  Jury  was  properly  denied  to 
the  complainant,  because  he  had  waived  the 
right  by  applying  at  the  previous  term  for 
and  obtaining  a  reference  of  the  canse  to  the 
master.  The  hearing  had  at  the  October 
term  was  on  the  report  of  the  master.  By 
such  successful  application  for  a  refermce 
the  complainant  waived  the  right  to  a  Jury 
trial.  He  could  not  have  such  a  trial  upon 
the  report  of  the  master.  Martin  v.  Martin, 
24  S.  C.  446;  Rlvas  v.  Summers,  83  Fla. 
539,  16  South.  319;  Balrd  T.  Olty  of  New 
York,  74  N.  Y.  882. 

On  the  ground  last  stated  the  decree  of 
the  Court  of  Chancery  Appeals  is  affirmed, 
with  costs. 

On  Petition  to  Rehear. 

Complainants'  petition  is  overruled,  but  in 
considering  the  points  made  therein  It  has 
occurred  to  us  that  in  order  to  prevent  a 
misconception,  we  should  make  some  ad- 
ditional observations  upon  one  phase  of  the 
subject  discussed  in  the  original  opinion. 

It  is  first  to  be  noted  that  the  system  of 
appearance  and  trial  terms  pertaining  to 
courts  of  law  has  no  place  in  our  chancery 
practice;  hence  the  cases  which  complain- 
ants' counsel  cite  concerning  trial  terms  at 
law  have  no  bearing.  In  chancery  the  Is- 
sue Is  made  up,  not  at  appearance  terms,  but 
chiefly  at  rules.  Each  day  of  the  term  is  a 
rule  day,  and  the  first  Monday  of  every 
month  during  vacation.  Shannon's  Code,  t 
6233.  While  subpoenas  to  answer  may  in 
some  Instances  be  made  directly  returnable 
to  terms  of  court  (Shannon's  0>de,  (  6160), 
they  are,  in  general,  to  be  made  returnable 
to  rule  days  (section  6159)  ;  also  publica- 
tion notices  ■  (section  6164;  Fellows  v.  Cook, 
10  Heisk.  81,  82,  83).  When  the  terms  of 
court  continue  long  enough  such  process,  if 
issued  more  than  five  days  before  the  term, 
may  be  made  returnable  to  any  Monday  of 
the  term,  and  if  executed  five  days  before 
such  return  day,  the  defendant  must  cause 
his  appearance  to  be  entered,  and  make  de- 
fense, or  obtain  time  therefor  within  the  three 
succeeding  days  and  the  cause  will  stand  to 
be  proceeded  In  at  that  term  (Chancery  Rule 
iJl;  Shannon's  0)de,  p.  1783),  if  such  process 
be  executed  within  five  days  before  such  re- 
turn day,  then  it  is  to  be  returned  to  the  suc- 
ceeding Monday,  and  the  defendant  is  allow- 
ed the  three  succeeding  days  thereafter  to 
cause  his  appearance  to  be  entered,  and 
make  defense  or  obtain  time  therefor,  and 
the  cause  will  stand  to  be  proceeded  in  at 
that  term  (Id.  S  2). 

Large  powers  are  vested  in  the  chancellor 
and  in  the  master  to  facilitate  the  prepare* 
tlon  of  causes  during  vacation.  Sections 
6220-6245. 

A  rule  may  be  made  In  the  master's  office 
during  vacation  requiring  either  party  to  take 
any  step  necessary  to  the  progreaa  of  the 
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caiue.  Section  6199.  If  this  step  be  not 
taken  the  chancellor  can  at  the  next  tenn 
make  the  rule  peremptory,  requiring  com- 
pliance with  It  on  penaliy  of  dismissal.  Sec- 
tion 6200. 

Cpon  being  summoned  to  answer,  the  de- 
fendant may  make  defense  by  demurrer, 
plea,  or  answer,  but  upon  such  demurrer  or 
plea  being  overruled,  he  must  answer  by  the 
next  rule  day,  if  no  time  be  granted  by  the 
court  Section  6205.  The  next  rule  day  dur- 
ing the  term  of  the  court  would  be  the  next 
day. 

Upon  answer  being  filed,  whether  In  vacation 
or  in  term  time,  it  Is  the  duty  of  the  clerk 
and  master  at  once  to  set  the  cause  for  hear- 
ing, and  transfer  it  from  the  rule  docket  to 
the  trial  docket    Section  6243. 

The  cause  is. then  ready  for  the  taking  of 
testimony,  and  It  Is  the  duty  of  the  parties  to 
proceed.  Section  6278,  rule  1,  i  6;  Shannon's 
Code,  p.  1777. 

The  general  chancery  rule  (rule  2,  S  4), 
and  the  Code  (Shannon's  Code,  S  6274),  al- 
low to  each  party  four  months  in  which  to 
take  original  evidence  and  two  months  for 
rebntting  evidence.  Ttiis  does  not  mean, 
liowever,  that  six  months  must  elapse  after 
a  cause  in  chancery  is  at  issue  before  either 
party  can  force  the  other  to  trial.  Rather 
V.  Williams,  94  Tenn.  543,  20  S.  W.  808. 

In  the  case  cited,  the  complainant  obtained 
a  trial  at  the  expiration  of  three  months 
and  five  days  from  the  date  when  the  cause 
was  put  at  issue.  He  accomplished  this  by 
taking  his  ovra  evidence  promptly  and  noti- 
fying his  adversary  that  he  had  closed  his 
case.  The  state  of  the  pleadings  was  such 
that  the  defendant  had  no  original  evidence 
to  offer.  Two  months  elapsed  between  the 
date  of  the  notice  to  him,  and  the  day  when 
the  cause  was  called  for  trial.  Of  course  he 
conld  have  Introduced  his  rebutting  evidence 
within  this  time,  if  he  had  any.  But  he  did 
not  show  that  he  had  any  such  evidence.  He 
stood  simply  upon  the  rule,  claiming  that  a 
trial  could  not  be  demanded  as  a  matter  of 
right  ontll  six  months  had  expired.  The 
court  held  this  position  was  untenable. 

Although  some  delay  necessarily  results 
where  the  parties  avail  themselves  of  the 
benefits  of  rule  2,  f  4,  and  of  Code,  t  6274, 
however  much  Its  operation  may  be  re- 
stricted by  the  diligence  of  either  party. 
It  must  be  remembered  that  the  rule  does 
not  apply  where  a  Jury  trial  is  demanded. 
In  the  pleadings  under  section  6282.  The 
necessity  for  Its  use,  the  time  to  take 
and  file  evidence,  Is  superseded  by  the  pree- 
oice  of  the  witnesses  themselves  before  the 
court  and  jury. 

The  next  section  (6284)  quoted  in  the  orig- 
inal opinion,  contemplates  a  case  where  the 
demand  is  not  made  until  after  the  cause  Is 
at  issue.  It  applies  equally  to  cases  in 
which  no  evidence  has  been  filed,  to  those 
in  which  some  evidence  may  be  on  file,  and  to 


those  In  which  all  the  evidence  Is  on  file  In 
the  form  of  depositions  or  documentary  evi- 
dence. 

In  the  first  of  these  the  evidence  Is  sup- 
plied by  the  testimony  of  witnesses  Intro- 
duced on  the  trial;  in  the  second,  the  depo- 
sitions and  docqm»itary  evidence  are  supple- 
mented by  oral  evidence;  In  the  third  the 
evidence  Is  already  complete. 

But  in  determining  the  meaning  of  this 
section,  It  should  be  construed  in  connection 
with  the  one  immediately  preceding  It  and 
also  with  section  6274,  and  Chancery  Rule 
2,  {  4.  Holding  all  of  these  provisions  under 
one  view,  we  think  the  following  conclusion 
Is  obvious  and  inevitable. 

If  a  Jury  is  not  demanded  in  the  pleadings 
filed  by  either  party,  under  section  6282,  then 
the  case  falls  within  the  operation  of  section 
6374,  and  Chancery  Rule  2,  {  4,  and  a  Jury 
cannot  be  demanded  by  either  party,  under 
section  6283,  until  the  rights  of  the  other 
have  been  fully  enjoyed  under  section  6274, 
and  the  said  rule  2,  {  4. 

But  as  lias  been  already  pointed  out  that 
time  ii  by  no  means  necessarily  six  months 
from  the  day  the  cause  was  put  at  Issue. 
It  has  been  seen  by  the  example  which  the 
case  of  Rather  v.  Williams,  supra,  furnishes, 
that  the  complainant  may  sometimes,  by 
diligence  on  his  own  part  reduce  the  time  by 
about  one-half.  Cases  may  be  conceived 
where  the  reduction  would  be  even  greater. 

Thus  it  may  often  happen,  wh^e  the 
terms  of  court  are  long,  particularly  In  the 
cities  of  the  state,  that  iMue  will  be  made^ 
proof  taken,  and  the  cause  stand  for  trial, 
all  within  the  period  of  a  single  term. 

Now  what  are  the  rights  of  the  parties  in 
respect  of  a  Jury  trial  In  a  situatltm  such 
as  this?  We  think  it  clear  that  after  the 
cause  has  thus  become  ready  for  hearing, 
either  party  would  have  the  right  at  any 
time  thereafter,  during  that  term,  under  sec- 
tion 6283,  to  demand  a  Jury  trial. 

Rule  35  could  have  no  application  to  such 
a  state  of  facts,  because,  if  so  construed,  it 
would  be  brought  into  conflict  with  the  stat- 
ute. Or,  to  state  the  point  In  a  different  way, 
in  so  far  as  the  general  language  in  which 
the  rule  is  couched  would  extend  its  opera- 
tion to  cases  in  such  a  situation  it  must  be 
held  void.  But  its  operation  would  be  free 
and  unembarrassed  at  any  subsequnit  term. 
What  Is  said  in  the  original  opinion,  there- 
fore, upon  the  subject,  must  be  understood 
as  qualified  and  explained  here. 

The  defendant's  petition  to  rehear  is  also 
overruled.  The  point  made  In  this  petition 
is  that  defendant  did  not  apply  for  the  ref- 
erence, but  it  was  made  upon  the  chancellor's 
own  motion.  This  is  the  form  of  the  matter, 
but  not  the  substance.  What  happened  was 
that  the  chancellor  himself  suggested  the 
order  of  reference,  and  granted  It  In  order 
to  enable  the  defendant  to  get  in  his  proof. 
He  accepted  and  acted  on  it    The  principle 
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Is  the  same.  Kelly  ▼.  Smith,  1  Blatcbf.  290, 
Fed.  Caa.  No.  7,676;  Atkinson  v.  Whitehead, 
77  N.  G.  418;  Grant  ▼.  Hui^iea,  96  N.  &  177, 
S  &  B.  838. 


TENNESSEE  CENT.  BY.  00.  t.  DOAK. 
(Supreme  Gonrt  o^  Tennessee.    Dec.  2,  190S.) 
Pabkht  and  Chiu>— AonoiT  roa  Ivjwz  to 
MlNOB  Chiu>.   ' 

An  action  by  a  parent  for  Injury  to  a 
minor  child  cannot  be  maintained;  Shannon's 
Code,  I  4504,  providing  that  such  an  action 
shall  be  brought  in  the  name  of  the  child,  and 
section  4603,  anthorizing  an  action  by  the  parent 
merely  for  the  expenses  and  loss  of  services  re- 
sulting from  the  injury. 

Error  to  Circuit  Conrt,  Ororton  County; 
Cardell  Hull,  Judge. 

Action  by  Dave  Doak  against  the  Tennessee 
Central  Railway  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Beversed 
and  dlBmissed. 

Conatser  &  Case  and  J.  B.  Bowman,  for 
plaintiff  in  error.  A.  H.  Roberts,  for  defend- 
ant tn  error. 

SHIELDS,  J.  TblB  action  was  begun  be- 
fore a  justice  of  the  peace  of  Overton  coun- 
ty by  Dave  Doak  agtiinst  the  Tennessee  Cen- 
tral Railroad  Company  to  recover  damages 
in  tbe  sum  of  $485  for  injuries  sustained  by 
his  daughter,  Fanny  Doak,  then  12  years  of 
age,  while  alighting  from  one  of  the  compa- 
ny's trains  at  a  station.  Tbe  daughter  is  not 
a  party.  There  was  judgment  in  tbe  cir- 
cuit court,  to  which  tbe  case  bad  been  ap- 
pealed, against  the  plaintiff  In  error  for  $160, 
and  It  has  brought  tbe  case  to  this  court  by 
proper  proceeding  and  assigned  errors. 

This  Judgment  must  be  reversed.  An  ac- 
tion to  recover  damages  for  wrongful  and 
negligent  Injuries  to  an  infant  under  21  years 
of  age  must  be  brought  in  bis  or  ber  own 
nama  Code  1858,  }  2804;  Shannon's  Code, 
f  4604. 

The  father,  or,  in  case  of  his  death  or  de- 
sertion of  bis  family,  tbe  mother,  can  only 
sustain  an  action  for  tbe  expenses  and  actual 
loss  of  service  resulting  from  an  Injury  to 
a  minor  child  in  the  parent's  service  or  liv- 
ing in  tbe  family.  Code  1858,  {  2803 ;  Shan- 
non's Code,  {  4&0S. 

This  action  Is  brought  by  tbe  father  only, 
and  is  for  damages  sustained  by  the  Infant 
child.  It  is  not  a  suit  for  expenses  or  loss 
of  service  resulting  from  an  injury  to  the 
child,  nor  is  there  any  proof  In  tbe  record  to 
sustain  such  an  action. 

Tbe  judgment  is  reversed,  and,  as  no  re- 
covery can  be  had  upon  another  trial,  tbe  suit 
will  be  here  dismissed. 


OSBORNE    V.    STATE. 

(Snpreme  Court  of  Tennessee.    Jan.  9,  1906.) 

LAROEirr — Pbopektt  Sxtbjict — Pistols. 

A  pistol  has  value,  and  is  property  which 
may  be  the  subject  of  larceny,  though  its  sale 


within   the   state   is  prohibited  by   Shannon's 
Code,  {  6650. 

[Ed.  Note. — ^For  case  in  point,  sea  voL  82, 
Cent.  Dig.  lArceny,  (  11;  voL  ^  Cent  Dlf. 
Robbery,  {  4.] 

Appeal  from  Circuit  Court  Rutherford 
County;  Jno.  E.  Richardson,  Judge. 

Walter  Osborne  was  convicted  of  larceny, 
and  be  api)eals.    Affirmed. 

Z.  T.  Cason,  for  appellant  Obas.  T.  Gates, 
Atty.  Gen.,  for  tbe  State. 

SHIELDS,  J.  Tbe  plaintiff  in  error  was 
indicted  and  convicted  in  tbe  circuit  court  of 
Rutherford  county  of  tbe  offense  of  larceny. 
The  property  stolen  is  described  in  the  in- 
dictment as  "one  pistol,  of  the  value  of  fif- 
teen dollars."  The  case  is  here  by  appeal 
in  tbe  nature  of  a  writ  of  error,  and  the 
error  assigned  is  the  action  of  tbe  trial  judge 
in  charging  the  jury  that  a  pistol  may  be 
tbe  subject  of  larceny  in  Tennessee. 

Tbe  contention  is  that  a  pistol  la  not  per- 
sonal property  and  bad  no  market  value  in 
this  state,  and  therefore  is  not  the  subject 
of  larceny.  It  is  predicated  upon  the  stat- 
ute (Shannon's  Code,  I  6650)  making  it  a 
misdemeanor  for  any  person  to  sell  or  offer 
to  sell,  or  bring  into  the  state  for  the  pur- 
pose of  selling,  iriving  away,  or  otherwise 
disposing  of,  pistols  of  any  kind  other  than 
army  or  navy  pistols. 

This  contention  is  not  sound.  The  statute 
does  not  prohibit  one  from  owning  a  pistol. 
The  fact  that  the  sale  of  pistols  Is  prohibited 
does  probably  have  the  ^ect  to  prevent  them 
from  having  a  market  value  in  Tennessee,  but 
It  does  not  destroy  their  actual  value.  Tbe 
owner  of  a  pistol,  while  he  cannot  cany  or 
sell  it  in  Tennessee,  may  keep  it  in  his  res- 
idence or  place  of  business  for  his  protection, 
or  send  It  from  the  state  for  sala  While  St 
appears  from  the  proof  that  there  is  no  mar- 
ket tn  Tennessee  for  pistols  of  tbe  character 
of  the  one  stolen.  It  also  appears  that  this  one 
is  worth  $16.  It  is  not  necessary  that  per- 
sonal property  have  a  market  value  in  order 
to  be  the  subject  of  larceny.  It  is  suf- 
ficient that  it  be  valuable  to  the  owner,  and 
the  extent  of  the  value  only  affects  the  grade 
of  the  crime.  Rex  v.  Clark,  2  Leach,  G.  G. 
1036;  State  v.  Alien,  R.  M.  Charlt.  (Ga.)  618; 
Commonwealth  v.  Riggs,  14  Gray  (Mass.)  376, 
77  Am.  Dec.  333;  Commonwealth  v.  Lawless, 
108  Mass.  425;  Wolverton  v.  C!onm>onwealth, 
76  Va.  909. 

It  is  also  well  settled  that  a  chattel  kept 
for  an  unlawful  purpose,  such  as  intoxicat- 
ing liquors  kept  for  sale  in  violation  of  law, 
or  gambling  paraphernalia,  the  possession  of 
which  is  prohibited,  may  be  the  subject  of 
larceny.  State  v.  May,  20  Iowa,  305;  Com- 
monwealth V.  Coffee,  9  Gray  (Mass.)  139; 
Krelter  v.  Nichols,  28  Mich.  496;  Bales  v. 
State,  8  W.  Va.  685. 

There  is  no  error  in  the  Judgment  of  the 
trial  court,  and  It  is  affirmed. 
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ROBINSON  V.  BLANKINSHIP  et  al. 
(Supreme  Court  of  Tenneasee.    April  2S,  1906.) 
Deeds  —  Constbuotioh  and   Bftbct  —  Rk- 

MAINDEB    TO    HUBS    OT    ORASTOB — RUUC    X> 

Shellet'S  Case. 

A  deed  to  the  grantee  for  life,  with  re- 
mainder to  the  grantor  if  he  should  surriTe  the 
grantee,  otherwise  to  the  heirs  of  the  grantor, 
gives  these  heirs  no  estate  by  purchase,  but 
leaves  in  the  grantor  a  reversion,  which  he  is 
capable  of  transferring  by  a  subsequent  deed. 

Appeal  from  CShancery  Court,  Oibson  Coun- 
ty; John  8.  Cooper,  (%ancelIor. 

Action  by  J.  El  Robinson,  as  administrator, 
against  Mrs.  M.  A.  Blankinship  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal    Affirmed. 

W.  M.  McCanl,  for  appellants.  Ed  Smith, 
for  appellee. 

BEARD,  C  J.  The  present  case  involves 
as  Its  only  question  the  constmctlona  of  the 
concluding  clause  in  the  habendum  of  a  deed 
made  by  J.  M.  Blankinship  to  his  wife,  M.  A. 
Blankinship,  on  the  5th  of  March,  1888,  con- 
v^ing  to  her  certain  real  estate.  The  whole 
of  the  habendum  is  as  follows:  '^o  have 
and  to  bold  unto  the  said  M.  A.  Blankinship 
during  her  natural  life  (or  so  long  as  she 
may  remain  a  widow  in  the  event  I  should 
die  before  she  does),  together  with  all  the 
appurtenances  thereunto  belonging,  wlQi  re- 
mainder to  me  in  event  she  should  die  before 
I  do,  and,  should  she  survive  me,  then  at 
her  death  or  marriage  to  my  heirs  at  law." 

In  1895  the  grantor  in  this  deed  made  a 
second  deed  to  bis  wife,  by  which  he  under- 
took to  convey  to  her  the  property  covered 
by  that  deed  In  fee  simple,  subject  alone  to 
the  right  upon  the  part  of  the  grantor  to  oc- 
cupy the  same  and  receive  the  rent  thereof 
during  her  natural  life.  After  the  execution 
and  delivery  of  this  second  deed,  the  husband 
died  leaving  surviving  him  Mrs.  M.  A.  Blank- 
inship and  two  children,  one  a  son  and  the 
other  a  daughter.  The  son  died,  leaving  one 
heir,  a  boy.  The  daughter  married.  Subject 
to  tbe  death  of  the  husband,  Mrs.  Blankin- 
ship made  a  mortgage  on  this  property  tor 
the  purpose  of  securing  a  note  executed  by 
her  to  the  Intestate  of  the  present  complain- 
ant, the  proceeds  of  this  note  being  used  for 
the  purpose  of  satisfying  a  mortgage  on  the 
same  property  made  by  her  deceased  husband 
in  bis  lifetime.  Tbe  holder  of  the  note,  it 
being  unpaid,  filed  the  present  bill  to  fore- 
close that  mortgage  and  appropriate  its  pro- 
ceeds to  the  satisfaction  of  this  claim.  The 
daughter  of  J.  M.  Blankinship,  the  grantor 
of  the  two  deeds  first  mentioned,  with  her 
husband  and  the  grandson  of  the  grantor,  as 
well  as  the  mortgagor,  Mrs.  Blankinship, 
were  made  parties  defendant  to  tbe  cause. 

The  heirs  of  J.  M.  Blankinship  insist  that 
tbegr  take  as  purchasers  under  the  terms  of 
the  reservation  In  the  habendum  clause  of 
the  deed  of  1888^  which  has  been  hereinbe- 
fore let  ovt 


It  will  b«  seen  that  an  estate  dnrlns  k^* 
natural  life,  or  as  long  as  she  remained  a 
widow,  should  she  survive  her  husband,  waa 
given  by  that  deed  to  Mrs.  BlanklnshlR  this 
grant  covering  only  a  part  of  the  grantor's 
fee-simple  tltl&  Upon  the  termination  of  tbe 
life  estate,  the  grantw  surviving,  as  a  re- 
versioner he  would  have  been  entitled  at 
once  to  enter  upon  the  possession  of  the 
property,  or  if  he  was  dead  at  that  time,  then 
his  heirs,  occupying  the  place  of  the  grantor, 
could  have  asserted  the  same  right  The 
Interest  which  the  grantor  had  after  tbe 
grant  of  the  life  estate  to  bis  wife,  determin- 
able upon  her  marrying  again  should  she  be- 
come his  widow,  was  technically  an  estate 
In  reversimi,  remaining  In  him  and  bis  heirs 
upon  the  execution  of  his  deed,  and  tbe  na- 
ture of  that  estate  could  not  be  changed  by 
calling  It  a  remainder.  So  that  if  after  the 
creation  of  this  life  estate  determinable  at  on 
earlier  period  by  the  marriage  of  the  wife 
of  the  grantor,  should  she  survive  as  his 
widow,  he  had  simply  reserved  a  remainder 
to  himself  without  more,  the  law  fixing  tbe 
character  of  the  estate  which  remained  in 
him  as  a  reversion,  would  have  let  him  into 
the  possession  upon  tbe  detaimlnation  of  tiie 
estate  granted  as  a  reversion,  rather  than  as 
remainderman.  So  It  was,  the  grant  of  1885 
being  In  the  terms  assumed,  there  is  no 
doubt  that  the  lat»  deed  would  have  car- 
ried to  Mrs.  Blankinship  the  title  in  fee  to 
the  property,  subject  alone  to  the  life  estate 
which  the  grantor  reserved  to  himself.  Now 
Is  the  estate,  which,  as  has  been  sem,  was 
a  reversion  and  not  a  remainder  in  the  gran- 
tor, altered  or  affected  by  the  terms  of  tbe 
deed,  so  far  as  his  heirs  are  concemedT 

As  it  is  well  settled  that  there  are  no 
heirs  to  a  living  person,  if  these  defendants 
take  under  the  clause  of  the  deed  which  they 
insist  created  an  estate  in  them,  then  they 
must  take  as  contingent  remaindermen.  But 
they  cannot  take  In  that  character,  for  tip- 
on  the  authority  of  many  English  cases,  the 
earliest  of  these  referred  to  being  one  found 
in  Lord  Coke's  R^wrt,  the  rule  as  stated  In 
the  text  of  volume  2i,  p.  898,  of  the 
American  &  English  Encyclopedia  of  Iaw, 
Is  as  follows:  "An  exception  to  contingent 
remainders  is  where  the  remainder  is  limited 
to  the  heirs  of  the  grantor.  This  exception 
.rests  on  the  principle  that,  while  such  a  lim- 
itation is  designated  as  a  remainder,  it  is 
not  a  remainder  at  all,  but  is  an  estate  which 
continues  in  the  grantor  as  the  reversion 
in  fee." 

This  rule  thus  announced  Is  stated  by  Mr. 
Washburn  in  the  second  volume  on  Real 
Property  (top  page  626)  as  the  well-settled 
common-law  rule.  He  soys,  treating  of  tbe 
subject  of  ctmtlngent  remainders,  tliat  "there 
are  what  seems  to  be  exceptions  to  tbe  fourth 
clause  of  such  remainders.  Promlnoit 
among  these  are  limitations  coming  within 
tbe  rule  in  Shelley'a  Cose.  This  rule  will 
be  more  fully  explahied  hereafter,  bat  as 
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showing  how  ter  it  forma  tbe  exception 
above  referred  to,  It  is  proper  to  state  tbat 
It  l8  accepted  aa  one  of  the  dogmaa  of  com- 
mon law,  that  If  one  makes  a  limitation  to 
another  for  life,  with  a  remainder  over  Im- 
mediately or  mediately  to  his  heirs,  or  heirs 
of  his  body,  the  heirs  do  not  take  remainders 
at  all,  but  the  word  "heirs"  is  regarded  as 
defining  or  limiting  tbe  estate  which  the  first 
taker  has  and  his  heirs  take  by  descent  and 
not  by  purchase.  So,  if  a  man  by  bis  will 
gives  an  estate  to  the  devisee  for  life,  with  a 
ronainder  ovot  to  his  own  heirs,  they  do 
not,  at  common  law,  take  as  remaindermen 
by  the  will,  but  by  descent  as  reversioners 
and  heirs;  that  being  regarded  as  the  bet- 
ter title."  To  the  same  effect  are  4  Kent,  p. 
2306,  and  Hoover's  liessee  v.  Gregory,  10  Terg. 
451. 

From  the  earliest  period  of  tbe  Judicial 
history  of  this  state,  the  rale  in  Sbelley's 
Case  was  recognized  and  applied  by  this 
court,  and  it  required  the  act  of  1851-52  to 
abolish  it  The  operation  of  tbat  act,  how- 
ever, by  its  terms  is  confined  to  a  case  where 
a  remainder  is  limited  to  the  heirs,  or  to 
the  heirs  of  the  body  of  a  person,  to  whom 
a  life  estate  In  the  same  premises  Is  given. 
There  has  never  been  a  statute  passed  In  this 
state  affecting  the  other  common-law  rule 
which  in  a  case  like  the  present,  where  the 
testator  or  grantor  disposing  of  a  life  estate. 
In  terms,  seeks  to  create  a  remainder  in  hia 
own  heirs,  lets  these  heirs  In  upon  the  termi- 
nation of  the  life  estate,  as  reversioners  rath- 
er tlian  as  remainder  men.  As  reversioners 
their  estate  comes  to  them  by  descent  and  not 
by  purchase,  there  being  nothing  in  tlie  ccn- 
text  In  the  Instrument  to  indicate  that  the 
grantor  used  the  term  "heirs"  in  the  sense 
of  children.  This  being  so,  the  fee-simple 
title  in  the  property  in  controversy  was  in 
the  grantor,  the  ancestor  of  these  heirs,  and 
he  had  the  foil  right  to  dispose  of  it  as  he 
did  in  his  second  deed.  It  follows,  that  the 
mortgage  made  by  Mrs.  Blankinship  convey- 
ed the  wliole  title  to  the  mortgagee,  and 
these  defendants  setting  np  a  claim  under  the 
deed  of  1888  are  withont  interest  in  the 
same. 

The  decree  of  foreclosure  pronounced  by 
the  chancellor  was  without  error,  and  the 
same  is  In  all  things  confirmed. 


MEMPHIS   ST.   RX.   CO.  t.   OIARDINO. 

(Supreme  Court  of  Tennessee.    April  25,  1906.) 

1.  Aonon  —  Bquitabb  Deixitbbs— Action  at 

liAW. 

Fraud  in  procuring  a  release  nua  be  set  np 
as  against  a  plea  of  accord  and  aatiHacti<Mi  in 
an  action  at  law. 

[Bd.  Note. — For  cases  in   point,  see'  voL   1, 
Cent    Dig.   Actions,    {    153.] 

2.  Rkueask— BsTOPPEi>-LAOHn. 

Where  one  injured  through  the  negliMnee 
of  another,  executed  a  release,  and  retained  the 
sioney  paid  him  for  two  years,  be  was  estopped 
from  attacking  the  release  on  the  ground  of 


fraud,  though  he  sued  to  recover  an  additional 
amount 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Release,  H  87,  88.] 
S.  Samk— Rescibbior— FBAun— Tkndkb. 

Where,  in  an  action  for  injuries,  the  de- 
fense was  a  release  and  the  replication  at- 
tacked it  for  fraud,  it  was  necessary  for  plain- 
tiff to  tender  the  amount  paid  him  with  his 
replication. 

[Ed.  Note. — For  cases  In  point  see  vol.  8> 
Cent.  Dig.  Cancellation  of  Instruments,  {  88; 
vol.  42,  Cent  Dig.  Release,  i  45.] 

Appeal  from  Glrcalt  Court  Shelby  Oonn- 
ty;    A.  B.  Pittman,  Judge. 

Action  by  J.  Oiardino  agabist  Memphis 
Street  Railway  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  R*- 
versed,  and  action  dismissed. 

Ewlng  &  Williamson,  for  appellant  W. 
H.  Cox  and  Jolm  B.  Bell,  for  appellee. 

WILKES,  J.  This  is  an  action  for  dam- 
ages for  personal  Injuries.  There  was  a  trial 
before  the  court  and  a  jury;  and  a  verdict 
and  Judgment  for  $750. 

It  appears  that  the  plaintiff  entered  into  an 
agreement  of  accord  and  satisfaction  with 
the  company  before  the  bringing  of  the  suit 
This  agreement  was  made  on  the  same  day 
the  accident  occurred,  and  about  an  hour  or 
two  after  it  happened;  and  this  suit  was 
commenced  on  tlie  same  day  by  plaintiff's 
taking  the  pauper  oath,  about  five  or  six 
hours  after  tbe  accident  and  four  or  five 
hours  after  tbe  agreement  for  settlement 
had  been  made.  There  is  evidence  tending 
to  show  that  both  when  the  agreement  of  set- 
tlementwas  made  and  when  tbe  oath  was  taken 
the  plaintiff  was  in  an  unconscious  condition. 

Plaintiff  insists  ttiat  tbe  release  on  the 
settlement  was  procured  with  undue  haste, 
and  the  defendant  that  the  suit  was  brought 
with  undue  haste;  and  upon  these  features 
of  the  case,  we  heartily  agree  with  both  oonn- 
sel. 

The  defendant,  among  other  pleas,  set  up 
the  accord  and  satisfaction,  to  which  the 
plaintiff  replied  that  it  was  fraudulently  pro- 
cured, ai^d  was  void.  This  r^llcatlon  was 
amended;  and  as  finally  put  to  the  coort 
and  passed  on  by  it  was  as  follows: 

"Comes  now  the  plaintiff  and  by  leave  of 
the  court  files  this,  his  amended  replication 
to  defendant's  plea '  of  settlement  and  for 
amendment  says: 

"First  That  at  the  time  of  said  settlement 
he  was  In  a  semiconscious  condition,  suffering 
severe  pain  and  agony,  with  his  mind  clouded 
from  the  effects  of  tbe  injury;  and  that  the 
defendant  took  advantage  of  his  condition 
to  procure  the  same. 

"Second.  That  his  injury  was  severe,  and 
to  compensate  him  would  take  several  thon- 
sand  dollars,  and  that  the  amount  which 
was  paid  to  him,  or  to  another  for  him,  to  wit 
$50,  was  so  grossly  inadequate  as  to  shock  the 
mind  and  conscience,  and  for  that  reason 
should  be  held  for  nanght 
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"Third.  That  the  plaintiff  at  the  time  of 
said  settlement,  in  addition  to  bis  physical 
and  mental  disability,  was  an  illiterate  for- 
eigner, who  spoke  the  English  language  with 
great  difficulty  and  imperfectly,  and  who 
imderstood  the  English  language  so  little  that 
be  did  not  imderstand  the  Import  of  said  set- 
tlement; that  he  was  not  upon  equal  terms 
with  the  defendant,  and  did  not  understand 
and  know  bis  rights  in  the  premises,  and 
this  the  plaintiff  is  ready  to  verify." 

The  defendant  moved  to  strike  out  this 
replication.  This  motion  appears  to  have 
been  made  September  26,  before  the  evidence 
was  beard.  It  was  strenuously  Insisted  upon, 
and  as  warmly  contested,  and  much  argument 
was  Indulged  in,  the  defendant  Insisting  that 
the  replication  was  Insufficient,  and  that  the 
suit  should  be  dismissed,  because  the  $50 
paid  on  the  accord  and  satisfaction  were  not 
paid  or  tendered  into  court,  and  for  other 
reasons;  and  the  plaintiff  Insisting  that  no 
payment  or  tender  was  necessary,  because  the 
agreement  was  procured  by  fraud,  and  when 
the  plaintiff  was  unconscious,  and  that  it  was 
absolutely  void. 

The  court  ovemled  the  motion  to  strike  out 
at  that  time,  saying  that  if  at  a  later  stage 
It  should  appear  that  he  had  made  a  mistake, 
or  that  the  failure  to  pay  back  the  $50  was 
fatal  to  plaintiff's  effort  to  recover,  be  would 
so  charge  the  jury. 

Thereupon  witnesses  were  examined.  The 
next  morning  the  trial  Judge  decided  that 
there  most  b«  a  tender  of  the  money  with  tiie 
replication  to  make  It  good,  and  reargument 
of  the  question  was  resumed  by  counsel  for 
plaintiff,  he  still  insisting  that  no  tender  or 
payment  was  necessary  or  could  be  required. 

Counsel  for  the  company  at  this  stage  of 
the  proceeding  moved  for  peremptory  instruc- 
tions on  the  pleadings  and  plaintUTs  evidence 
that  the  suit  be  dismissed. 

The  court  thereupon  said  he  had  not  finally 
decided  the  question  of  the  necessity  of  pay- 
ment or  tender,  but  only  expressed  big  opin- 
ion, and  that  he  would  hear  the  motion  for 
peremptory  Instructions  at  the  proper  time. 

Thereupon  argument  was  resimied  upon  the 
question  of  the  necessity  of  tender  or  pay- 
ment, and  quite  a  ntmiber  of  authorities  were 
cited.  C!ounsel  for  the  defendant  company  in- 
sisted on  his  motion  for  peremptory  Instruc- 
tions, and  the  court  held  that  be  could 
not  give  peremptory  instructions  until  plain- 
tiff had  closed  bis  evidence. 

Thereupon  counsel  for  plaintiff  paid  Into 
court  the  $50,  and  interest,  to  which  the 
counsel  for  defendant  objected,  on  the  ground 
that  the  plaintiff  had  ratified  the  settlement, 
by  not  tendering  or  paying  it  Into  court  with 
his  replication.  The  objections  of  defendant's 
counsel  were  overruled,  and  the  $50  and  inter- 
est being  paid  Into  court,  the  examination  of 
plaintiff's  witnesses   was  proceeded   with. 

After  plaintiff  had  Introduced  all  his  evi- 
dence defendant's  counsel  renewed  his  motion 
for  peremptory  instructions  which  the  court 


declined  to  give,  and  counsel  excited; 
defendant  thereupon  produced  its  evidence, 
and  at  the  conclusion  of  Its  evidence  again 
moved  the  court  to  give  peremptory  instmc- 
tions,  and  based  bis  motion  upon  the  grounds 
that  the  plaintiff  accepted  the  compromise 
and  retained  the  money  for  two  years  with 
full  knowledge  of  all  the  facts,  and  did  not 
repudiate  It,  and  acted  with  his  eyes  open, 
and  on  suoh  advice  as  he  sought  for  himself. 
The  court  again  refused  to  give  the  peremp- 
tory Instructions. 

It  is  assigned  as  error,  among  other  things, 
as   follows: 

"(1)  The  court  erred  in  OTermling  the  de- 
fendant's motion  to  strike  the  piaintifTs 
replication  and  amended  r^llcatlon  from  the 
flies  because  there  was  no  tender  made  of  the 
money  received  by  the  plaintiff. 

"(2)  The  court  erred  in  allowing  the  plain- 
tiff to  amend  his  replication  so  as  to  tenda 
this  money  back  in  the  progress  of  the  trial, 
and  after  the  plaintiff  had  refused  to  tender 
it  at  the  beginning  of  the  trial,  and  before 
any  of  the  evidence  had  been  adduced. 

"(8)  The  court  erred  In  refusing  to  grant 
a  peremptory  instruction  In  favor  of  the  de- 
fendant because  (1)  there  was  no  tender 
made  of  the  money  received  by  the  plaintiff 
In  settlement  of  his  claim ;  (2)  the  plaintiff 
received  the  money  and  retained  it  with  full 
knowledge  of  all  of  the  facts,  and  thereby 
elected  to  stand  on  the  adjustment  and  set- 
tlement that  had  been  made;  and  (3)  the 
plaintiff  could  not  ratify  the  bringing  of  the 
suit  which  was  Instituted  while  he  was  un- 
conscious, and  without  legal  authority." 

It  was  an  open  question  In  this  state  until 
the  case  of  Brundlge  v.  Railway,  112  Tenn. 
526,  81  S.  W.  1248,  whether  fraud  In  procur- 
ing an  accord  and  satisfaction  and  release 
could  be  set  up  in  a  comrt  of  law,  and  wheth- 
er the  settlement  must  not  first  be  set  aside 
in  a  chancery  court  before  the  plaintiff  could 
proceed  upon  the  original  cause  of  action. 
It  was  held  that  it  might  be  set  up  in  an 
action  at  law  as  a  defense  against  an  accord 
and  satisfaction  procured  by  fraud.  In  that 
case,  the  consideration  for  the  accord  and  sat- 
isfaction was  paid  Into  court  along  with  the 
replication  setting  up  its  fraudulent  procure- 
ment No  special  question  arose  as  to  the 
necessity  of  such  payment  or  of  a  tender  in 
such  cases,  as  the  payment  was  voluntarily 
made,  as  stated. 

Counsel  for  defendant  asked  the  court  to 
charge : 

"If  you  find  from  the  evidence  that  the 
agreement  pleaded  as  a  defense  to  this  salt 
is  void,  under  the  charge  of  the  court  and 
the  facts  as  proven,  then  the  court  charges 
you  that  it  was  the  duty  of  the  plaintiff,  npou 
the  discovery  of  the  fraud,  to  repudiate  it. 
and  if  you  find  that  the  plaintiff,  with  full 
knowledge  of  the  facts,  and  having  gotten 
such  advice  as  he  deemed  proper  In  the  prem- 
ises, made  an  election  to  stand  on  the  settle- 
ment and  accept  it  as  such,  then,  however 
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void  it  taaj  bare  been  In  tbe  begliming,  It 
will  now  constitute  a  defense  to  tbls  salt" 

And  tbe  refusal  of  the  trial  Judge  to  charge 
this  request  Is  also  assigned  as  error,  and 
tbe  matter  presented  by  tbls  assignment  may 
very  properly  be  considered  along  with  tbe 
question  of  tbe  necessity  for  tender  or  re- 
payment of  tbe  consideration  received. 

In  ordinary  cases  wben  it  is  sought  to  be 
relieved  from  contracts  and  agreements  pro- 
cured by  fraud,  tbe  law  bag  been  laid  down 
by  tbls  court  In  quite  a  number  of  cases  as 
to  what  condition  will  be  Imposed  upon  tbe 
party  seeking  to  rescind. 

In  Talbott  t.  Manard,  10  Tenn.  60,  50 
8.  W.  S40,  it  Is  said: 

"But  if  It  were  granted  that  we  are  wrong 
in  these  conclusions,  yet  there  is  another 
well-recognlzed  rule  of  equity  practice,  which 
repels  complainants  in  their  effort  to  rescind, 
and  that  is,  that  nothing  can  induce  a  court 
of  equity  to  exercise  its  extraordinary  power 
In  decreeing  rescission  of  contracts,  save  con- 
science, good  faith,  and  reasonable  diligence. 
When  one  with  full  knowledge  of  the  fraud 
of  wblch  be  complains  sleeps  on  bis  rights, 
he  will  be  repelled.  Knuckolis  t.  Lea,  10 
Humph.  577;  Ruohs  t.  Bank,  04  Tenn.  67, 
28  S.  W.  303 ;  Woodfolk  v.  Marley,  08  Tenn. 
467,  40  S.  W.  470." 

In  Landretb  Go.  t.  ScbeTenel,  102  Tenn. 
486,  52  S.  W.  148,  it  is  said: 

"There  is  still  another  principle  applicable 
to  tbe  denial  of  relief  to  tbe  complainants 
in  tbls  case.  This  compromise  and  settle- 
ment was  made  March  1, 1808.  This  bill  was 
not  filed  until  January  12,  1890.  The  com- 
plainants must  have  known  long  before  tbls 
bill  was  filed  that  this  firm  bad  ceased  to 
do  business,  and  had  gone  out  of  existence, 
and  yet  they  waited  to  see  whether  or  not 
these  notes  would  be  paid.  It  is  incumbent, 
in  such  case,  that  the  party  seeking  repudia- 
tion shall  do  so  at  once  upon  learning  the 
groimd  upon  which  the  repudiation  is  ulti- 
mately based.  It  is  a  settled  rule  that  tbe 
right  to  rescind  a  contract  for  fraud  must  be 
exercised  immediately  upon  its  discovery,  and 
that  any  delay  in  doing  so,  and  the  continued 
employment,  use,  and  occupation  of  property 
received  under  a  contract,  will  be  deemed 
an  election  to  confirm  It"  Schiller  v.  Dieta, 
83  N.  Y.  800. 

"A  party  who  desires  to  rescind,  in  whole 
or  In  part,  a  transaction  of  this  kind,  must, 
upon  the  discovery  of  the  fraud,  repudiate  it, 
and  cannot,  after  acquiescing  in  its  ratifica- 
tion, avail  himself  of  such  defense.  Kerns 
V.  Perry  (Tenn.  Cb.)  48  S.  W.  720;  Wood- 
folk  T.  Marley,  98  Tenn.  467,  40  S.  W.  470; 
Grymes  v.  Sanders,  93  U.  S.  62,  22  L.  Ed. 
798." 

A  leading  case,  holding  the  same  doctrine 
is  Gould  V.  Cayuga  Co.  Nat  Bank,  86  N.  X. 
75;  and  cases  there  cited. 

As  to  the  necessity  for  paying  or  tendering 
back  the  consideration  received  on  a  fraud- 
olent  agreement  in  order  to  rescind,  the  au- 


thorities are  practically  agreed.  24  Ency. 
Law  (2d  Ed.)  646,  and  cases  cited;  Town's 
Adm'r  V.  Waldo,  62  Vt  118,  20  AU.  325 ;  Hart 
V.  Gould,  62  Mich.  262,  28  N.  W.  831 ;  Wells 
T.  Netr,  14  Or.  66,  12  Fac.  84,  88;  Crippen  v. 
Hope,  88  Mich.  344. 

In  B.  Tenn.  Va.,  &  6a.  R.  R.  Co.  v.  Hayes, 
83  6a.  568,  10  S.  E.  350,  it  is  said: 

"In  an  action  to  recover  damages  for  per- 
sonal injuries  it  appearing  that  the  parties 
had,  before  tbe  action  was  brought,  agreed 
upon  a  settlement  under  which  plaintiff  re- 
ceived a  sum  of  money  in  satisfaction  of  his 
injuries,  and  in  which  be  released  all  right  of 
action  for  further  damages,  he  could  not  suc- 
cessfully reply  by  showing  tliat  the  agreement 
of  release  was  obtained  by  defendant's  fraud, 
without  also  showing  that  before  commenc- 
ing suit,  he  bad  tendered  to  the  defendant  tbe 
sum  received  with  demand  of  return  of  what 
defendant  bad  received  from  him,  thus  re- 
scinding the  settlement" 

In  Gibson  v.  R.  R.  Co.,  164  Pa.  142,  30  Atl. 
808,  44  Am.  St.  Rep.  586,  it  is  said : 

"A  passenger  Injured  in  a  railroad  acci- 
dent, after  be  bad  been  operated  upon  by  the 
railroad  company's  physician,  executed  a  re- 
lease, and  received  a  money  consideration 
tberefor.  He  afterwards  claimed  that  the 
release  had  beei^  executed  while  be  was  still 
under  tbe  influence  of  ansestbetics,  and  that 
be  bad  no  consciousness  of  tbe  act    •    •    ♦ 

"The  evidence  showed  that  after  he  had 
been  completely  restored  to  a  sound  mental 
condition  be  knew  that  he  bad  the  money, 
and  he  also  had  knowledge  of  tbe  main  facts 
of  tbe  settiement" 

Tbe  court  held  "that  his  conduct  consti- 
tuted an  affirmance  of  the  release." 

In  the  opinion  It  Is  said : 

"He  cannot  both  affirm  and  disaffirm;  can- 
not affirm  for  what  be  got,  and  disaffirm  for 
the  difference  between  that  and  what  he 
hoped  to  get." 

In  Lane  ▼.  Dayton  Goal  ft  Iron  Co.,  101 
Tenn.  581,  48  S.  W.  1094,  It  was  held  that 
not  even  an  infant  could  sue  for  damages 
while  she  retained  a  valuable  consideration 
given  her  in  settlement  of  her  claim,  and  it 
was  not  sufficient  for  her  to  offer  to  return 
or  account  for  such  consideration  by  credit- 
ing it  on  whatever  recovery  she  might  make 
in  her  suit;  and,  in  substance,  that  there 
could  be  no  repudiation  without  repayment 
or  tender  of  the  consideration  received. 

We  are  of  opinion  that  It  is  the  law  of 
Tennessee  that  in  an  action  to  disaffirm  a 
contract  or  agreement  on  the  ground  of  fraud 
that  party  seeking  to  disaffirm  and  repudiate 
must  do  so  promptly,  and  pay  or  tender  badt 
the  consideration  received  as  a  condition  pre- 
cedent to  his  right  to  recover. 

Counsel  for  plaintiff  cites  us  some  autlioT- 
ities  in  other  states,  which  he  says  hold  that 
such  tender  or  payment  is  not  necessary  when 
the  contract  or  agreement  is  absolutely  void, 
and  not  merely  voidable.  We  have  not  ac- 
cess to  these  authorities :  bnt  we  think  they 
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mre  not  In  line  with  onr  Tennessee  holding. 

There  1b,  perhaps,  some  dlfiSculty  as  to 
when  the  tender  or  repayment  should  be 
made. 

In  cases  when  It  la  sought  to  rescind  a 
contract  on  the  ground  of  fraud,  it  Is  the 
rule  that  ttie  tender  or  payment  should  be 
made  when  the  fraud  Is  pleaded  and  relied, 
as  that  is  the  evidence  and  legal  act  of  dis- 
afSrmance  and  repudiation. 

In  case  when  there  has  been  an  accord  and 
satisfaction,  and  it  is  relied  on,  and  fraud  in 
obtaining  It  is  set  up  by  replication,  the  ten- 
der or  payment  should  be  made  when  the 
replication  repudiating  the  settlement  Is  set 
up  and  relied  on. 

It  Is  said,  however,  that  It  may  be  done  aft- 
erwards, as  was  done  in  this  case ;  and.  Inas- 
much as  no  damage  accrues  by  not  paying  the 
money  into  court  earlier.  It  may  be  paid  at 
any  time  during  the  trial,  or  may  be  credited 
on  the  recovery. 

That  it  may  not  be  credited  on  the  recovery 
Is  expressly  held  In  Lane  v.  Dayton  Coal  Co., 
101  Tenn.  681,  48  S.  W.  1094,  supra. 

But  we  think  that  the  correct  principle  la 
that  It  must  be  paid  or  tendered  so  soon  as 
the  accord  and  satisfaction  is  sought,  by  the 
pleadings,  to  be  avoided  and  repudiated ;  and 
that  It  Is  a  condition  precedent  to  the  right 
of  the  plaintift  to  proceed  with  his  suit  that 
he  make  such  tender  or  payment  when  be 
asm  the  court  to  set  aside  the  agreement 

The  principle  la  the  same  in  both  cases, 
that  the  tender  or  payment  must  be  made  so 
soon  as  the  plaintiff  asks  the  court  to  set 
aside  the  agreement;  and  he  cannot  be  per- 
mitted to  proceed  with  the  origrlnal  considera- 
tion in  his  hands,  and  teat  the  Judgment  of 
the  court  whether  he  shall  receive  more.  It 
la  not  a  question  of  damage  to  the  defendant, 
but  of  the  right  of  the  plaintiff  to  proceed. 

Holding  these  principles  in  view,  we  are  of 
opinion  that  plaintiff  in  this  case,  by  holding 
on  to  the  $60  paid  him,  from  the  day  of  its 
payment  until  he  was  compelled  by  the  court 
to  pay  it  Into  court,  a  space  of  about  two 
years,  ratified  and  afOrmed  the  settlement, 
even  tliough  he  sued  to  recover  an  additional 
amount;  and  that  by  falling  and  refusing  to 
pay  it  Into  court  along  with  his  replication, 
b*  still  farther  afBrmed  the  settlement,  and 
estopped  himself  from  claiming  more. 

We  are  of  opinion  that  the  return  made  by 
him  of  the  money  into  court  came  too  late; 
and  that  he  should  not  have  been  allowed  to 
Xnxx^eed  with  his  suit  In  the  absence  of  such 
tender;  and  that  In  falling  to  make  such 
tender  or  payment,  and  standing  upon  hla 
original  contract,  and  retaining  the  considera- 
ticm,  as  he  did,  he  Is  estopped  and  precluded 
from  any  recovery;  and  the  peremptory  in- 
struction asked  for  should  have  been  given. 

This  case  is  to  be  distinguished  from  the 
ease  of  Railroad  t.  Acnff,  92  Tenn.  26,  20  B. 
W.  848,  In  sevCTal  essentia]  features. 

In  that  case,  the  court  said: 


"There  are  three  sufficient  answers  to  tUa 
assignment,  viz. : 

"First,  the  plea  did  not  aver  tiiat  the  de- 
fendant bad  paid  any  money  to  the  admln- 
Idtrator,  the  plaintiff  to  the  suit 

"Second,  if  a  tender  had  been  necessary  in 
the  first  Instance,  the  defendant  waived  ft 
by  Joining  issue  on  the  replication. 

"Third,  when  attention  was  first  called  to 
the  fact  that  the  tender  had  not  been  made, 
plaintiflTs  counsel  paid  into  court  as  a  ten- 
der the  sum  received  by  the  widow,  with  in- 
terest, and  before  the  Jury  retired  to  con- 
sider their  verdict,  moved  the  court  to  be 
allowed  to  so  amend  the  replication  as  to 
make  a  formal  tender  of  the  money." 

In  the  present  case,  the  three  controlling 
features  in  that  are  wanting. 

There  the  plea  did  not  aver  the  payment 
of  any  money  in  compromise ;  in  the  present 
case,  the  fact  of  payment  is  averred  and  con- 
ceded. 

There  the  defendant  waived  the  necessity 
of  tender  by  Joining  issue  on  the  replication. 
Here  the  defendant  moved  to  strike  it  out, 
because  of  the  failure  to  tender  the  money. 

'mere  attention  was  first  called  to  the  fail- 
ure to  tender  the  money  after  the  trial  bad 
concluded,  but  before  the  Jury  bad  retired. 
Here  attention  is  called  to  tiie  fact  before  the 
suit  was  proceeded  with,  and  as  soon  as 
fraud  was  alleged,  and  it  was  moved  that  the 
suit  be  dismissed. 

There  the  defendant  made  the  tender  so 
soon  as  he  was  called  upon  to  do  sa  Here 
he  not  only  failed  to  make  the  tender  upon 
the  first  notice,  but  he  refused  to  do  so  over 
the  persistent  demands  of  the  defendant,  and 
then  only  when  compelled  to  do  so  by  tbe 
trial  Judge,  and  in  order  that  his  salt  might 
not  be  dismissed. 

The  Judgment  of  the  court  below  will  be  re- 
versed; and  tbe  suit  dismissed  at  the  cost 
of  plaintiff  in  this  court  and  In  the  ooart 
below. 


BARNARD  ft  LBAS  MFO.  CO.  r.  SMITH 

et  aL 
(Supreme  Court  of  Arkansas.    Feb.  10,  1906.) 

1.  sai.e8  —  coijtbaot  —  oonstbuoiion  — 
Bbsaoh— Dauaoks. 

Where  a  contract  for  the  sale  of  mill  ma- 
chinery provided  that  the  purchaser  should 
pay  all  the  freight  and  express  charges  and  de- 
liver the  machinery  from  the  cars  to  the  mill, 
and  that  the  seller  should  not  be  liable  for  any 
damages  in  starting  the  mill,  demonstrating  re- 
sults or  for  defective  material  other  than  to 
make  good  any  defects,  the  buyer  was  not  en- 
titled to  recover  on  a  claim  for  defects  In  the 
machinery,  for  freight  and  hauling  charges  n«ud 
by  it  on  the  machinery,  nor  for  leas  mvolved 
in  running  the  machinery. 

2.  Appkai,  aitd  Ebbos— Anrnciirci  bt  Di- 

VIDBD    OOUBT. 

Where  the  members  of  the  appellata  court 
are  evenly  divided  in  opinfcm  as  to  the  saffl- 
clency  of  the  evidence  to  support  the  lower 
conrrs  finding  of  fact,  the  finding  lemaias  in 
full  f orosb 
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t.  Sales— FAii.Tnti  to  Pat  Pbice— REiraoixs 
Urdeb  Gortbact— Lien. 

Where  a  contract  for  the  sale  of  machinery 
provided  that  the  notes  for  the  price  should 
be  aecored  by  deed  of  trust  on  the  machinery, 
mill,  miU  building,  and  connected  real  estate 
«f  the  buyer,  the  seller  was  entitled  on  refusal 
of  the  buyer  to  perform  the  contract  to  a  lien 
on  the  property  which  was  to  have  been  included 
In  the  deed  of  tanwt. 

Appeal  from  Izard  Chancery  Court;  Geo.  T. 
Humphries,  GlianceUor.  ■ 

Action  by  the  Barnard  A  Leas  Manu- 
facturing Company  against  M.  J.  Smith 
and  another.  From  a  judgment  for  defend- 
ants, plaintUt  appeals.    Reversed. 

A.  W.  Lyon  and  H.  O.  Young,  for  appellant 
J.  B.  Baker  and  Jno.  B.  McCaleb,  for  appel- 


BATTLB,  J.  Barnard  8c  Leas  Manufac- 
turing Company  instituted  a  suit  against  M. 
J.  Smith  and  B.  F.  Smith,  in  the  leard  chan- 
cery court    Its  complaint  is  as  follows: 

"The  plaintiff,  the  Barnard  &  Leas  Manufac- 
turing Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Illinois,  and  do- 
ing business  as  manufacturers  of  mill  ma- 
chinery and  builders  of  mills  at  the  city  of 
Moline,  in  the  county  of  Bock  Island,  in  the 
state  aforesaid,  ftir  its  cause  of  action  against 
the  defendants,  M.  J.  Smith  and  E.  F.  Smith, 
state:  That  on  the  11th  day  of  March  1903, 
the  plaintiff  entered  into  a  contract  with  the 
defendants,  which  contract  was  reduced  to 
writing  and  signed  by  the  parties.  A  copy  of 
said  contract  is  herewith  filed  as  an  exhibit 
hereto  marked  'A,'  and  plaintiff  asks  that  said 
contract  be  taken  as  part  of  this  complaint 

"Plaintiff  states  that  under  the  provisions 
of  said  contract  the  plaintiff  agreed  to  furnish 
the  defendants  the  following  described  ma- 
chinery, to  wit: 

1  double  stand  WiUford  Molina  Roller  Mills 
9x24  Cor.  Drive  B. 

2  double  stand  Willford  Moline  Roller  Mills 
9x24  Smooths,  Drive  E. 

1  No.  15  Plansifter  Scalper,  4,  Sec.,  with  4 
sieves. 
1  Mo.  1  Hon.  Adj.  Bran  Duster. 
8  Elevator  Heads  for  16x4%  pulley. 
8  Elevator  Boots  for  19x41^  pulley. 
672  Ft  4  In.  by  8  ply  cotton  belt 
604  ^4x8  Improved  Empire  Cups,  tin. 
1000  Keliance  Elevator  Bolts,  %!%. 
105  ft7  fai.  Single  Leather  Belt 
8  Boot  shafts  for  16x4^  Pulley. 
8  Elevator  Boot  Pulleys,  16x4(i. 
8  Elevator     Head     Pulleys,     16x4^     Bore 

l»»/l6. 

00  ft  4  inch  by  4  ply  Rubber. 

5  Second  Hand  Round  Reels,  28x7,  with  new 
doth. 

1  O.  T.  Smith  Centrifugal,  with  new  cloth. 

"All  of  the  above  six  reels  are  now  in  ware- 
bouae  at  Srplngfield,  Mo.,  and  shall  be  in  good 
condition,  cleaned,  and  made  to  present  a 
new  apearance. 

1  Pulley  24x4x111  Vit  Bran  Duster. 
1  Pulley  llx3xl"/u  Bran  Sitter  Scalper. 
1  Pulley  20x4x11  i/it  7  Centrifugal  BeeL 
16  ft  No.  62  link  belt 


"To  be  placed  in,  connected  and  used  with, 
the  flouring  mill  owned  and  being  operated 
by  the  defendants,  near  the  town  of  Mel- 
bourne, Izard  county,  Ark.,  situated  on  the 
following  described  parcel  of  land: 

"Part  of  the  N.  W.  %  of  the  N.  E.  %  of 
section  12,  and  part  of  the  S.  W.  ^  of  the  a 
E.  %  of  section  1,  township  16,  north,  range 
9  west  beginning  north  48  degrees,  4  chains 
and  6Vi  links  from  W.  T.  Kendri(^'s  lot  on 
W.  O.  14  inches,  thence  48  degrees,  8  chains 
and  80  links  with  meridian  varations,  thence 
N.  32)4  and  west  4  chains  and  63  links  to  the 
colter  of  Mill  Creek,  thence  beginning  at  the 
beginning  Cor.  at  W.  0.,  thence  N.  40%  and 
W.  3  chains  and  85  links  to  the  center  of 
Mill  Creek  to  intersect  the  line  at  the  N.  B. 
comer  of  said  land. 

"The  plaintiff  states  that  the  price  of  said 
machinery  Is  two  thousand  dollars,  but  it 
was  agreed  by  and  between  the  parties,  that 
in  part  payment  for  said  machinery  the  plain- 
tiff would  accept  from  the  defendants  1  No. 
2  plan  sifter,  then  in  the  mill  of  the  defend- 
ants to  be  delivered  free  on  board  of  cars, 
sound,  and  in  good  condition,  and  that  by  rea- 
son of  said  last-named  agreement  the  sum  of 
three  hundred  and  fifty  dollars,  the  reason- 
able value  of  said  plan  sifter  was  abated, 
leaving  amount  to  l>e  paid  by  the  defendants 
to  plaintiff  the  sum  of  sixteen  hundred  and 
fifty  ($1,660.00)  dollars. 

"The  plaintiff  further  states  that  the  defend- 
ants were  by  the  terms  of' said  contract  to  pay 
all  freight  charges  onsaid  machinery,  to  furnish 
all  mill  wrigbt  and  other  labor  necessary  to 
place  said  machinery  In  complete  operation. 
The  plaintiff  was,  if  required  to  do  so,  to 
furnish  a  foreman,  millwright  or  expert 
miller,  while  sitting  or  starting  said  machin- 
ery, at  $4.00  per  day,  with  board  and  travel- 
ing expenses  to  said  mill  from  Springfield, 
Mo.,  and  return. 

"The  defendants,  in  addition  to  delivering 
the  plan  sifter  above  mentioned,  were  to  pay 
to  the  plaintiff  the  sum  of  sixtaen  hundred 
and  fifty  ($1,650.00)  dollars,  in  installments  as 
follows:  Fifty  dollars  cash  on  dosing  con- 
tract; two  hundred  and  fifty  dollars  cash  up- 
on receipt  by  defendants  of  bills  of  lading  for 
machinery;  three  hundred  dollars  cash  when 
mill  should  be  completed  and  demonstrated 
to  be  as  gauarantied.  Five  hundred  and  twenty- 
five  dollars  eight  months  after  shipment  of 
machinery;  and  five  hundred  and  twenty-five 
dollars  in  eighteen  months  after  shipment  of 
machinery.  It  was  further  agreed  the  two 
deferred  payments  of  five  hundred  and  twenty- 
five  dollars  each  should  be  evidenced  by  the 
promissory  notes  of  the  defendants.  Said 
notes  to  t>ear  interest  at  the  rate  of  7  per  coit 
per  annum  from  date,  and  were  to  be  secured 
by  a  first  deed  of  trust  on  the  machinery,  mill, 
mill  building,  of  the  defendants,  and  the  real 
estate  upon  which  it  la  situated. 

"It  was  further  agreed  that  in  case  the  d» 
fendonts  failed  to  make  settlement  aa  set  out 
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In  said  contract  the  whole  of  the  purchase 
price  ot  said  machinery  shonld  Immediately 
become  due  and  payable,  and  the  plaintiff 
might  enter  upon  the  premises  and  remove 
said  machinery  without  being  liable  as  tres- 
passers or'  for  damages  to  the  premises. 

"The  plaintiff  further  states  that  In  pursu- 
ance of  the  contract  above  set  out  all  of  the 
machinery  above  mentioned  as  sold  by  plain- 
tiff to  defendants,  was  in  due  time  shipped  to 
the  defendants,  addressed  at  Guion,  Arkan- 
sas, the  station  on  the  St.  Louis  Iron  Moun- 
tain &  Southern  Railroad,  designated  by  the 
defendants  as  most  convenient  for  them  to 
receive  the  same.  That  proper  bills  of  lading 
were  by  due  course  of  mall  delivered  to  the 
defendants;  that  said  machinery  arrived  at 
said  station  within  a  reasonable  time,  and 
in  good  condition,  as  required  by  the  terms  of 
the  contract  That  said  machinery  was  ac- 
cepted by  the  defendants,  and  the  larger  and 
most  valuable  part  thereof  were  removed  and 
put  In  their  mlllhouse  some  twelve  miles  dis- 
tant from  the  said  railroad  station.  The  plaintiff 
states  that  notwithstanding  the  exact  compli- 
ance with  the  terms  of  the  contract  upon  the 
part  of  the  plaintiff  by  furnishing  and  ship- 
ping of  each  and  every  article  of  said  machin- 
ery In  strict  accordance  with  the  terms  of 
the  contract,  the  plaintiff's  readiness  and  will- 
ingness to  furulsh  a  foreman,  millwright, 
or  expert  miller  to  place  said  machinery  and 
demonstrate  the  capacity  of  the  said  mill  up- 
on request  of  defendants  as  stipulated  In  con- 
tract, the  defendants  hold  possession  of  the 
machinery  aforesaid,  have  failed  and  re- 
fused to  deliver  the  plan  sifter  of  the  value 
of  $360.00  to  the  plaintiff;  have  failed  and 
refused  to  pay  the  sum  of  two  hundred  and 
fifty  dollars  upon  receipt  of  bills  of  lading 
for  the  machinery;  have  failed  and  refused 
to  furnish  the  millwright  and  other  labor  to 
place  said  machinery  so  that  its  capacity  can 
be  demonstrated;  have  failed  and  refused  to 
execute  the  notes  and  deed  of  trust  for  the 
two  deferred* payments;  and  have  failed  and 
refused  to  comply  with  any  of  the  stipulations 
of  their  said  contract  with  the  plaintiff. 

"The  plaintiff  states  that  by  reason  of  de- 
fendant's fallnre  to  comply  with  any  part  of 
their  contract  the  sum  of  sixteen  hundred 
and  fifty  dollars,  which  the  defendants  agreed 
to  pay  In  money  and  secure  by  deed  of  trust, 
together  with  the  sum  of  three  hundred  and 
fifty  dollars,  the  reasonable  value  of  the 
plan  sifter,  which  defendants  agreed  to  de- 
liver to  plaintiff,  In  all  the  sum  of  two  thou- 
sand dollars,  has  become  due  under  the  terms 
of  the  contract 

"The  plaintiff  Is  Informed,  believes,  and  Is 
advised  to  say  that  by  reason  of  the  contract 
between  the  parties  above  set  out,  the  compli- 
ance with  the  terms  thereof  on  the  part  of  the 
plalntifl,  the  acceptance  and  removal  of  the 
machinery  by  the  defendants,  their  retain- 
ing possession  thereof,  their  agreement  in 
writing  to  execute  a  deed  of  trust  upon  the 


property  as  above  set  out,  their  refusal  to- 
perform  any  part  of  their  contract  consti- 
tutes an  equitable  lien  in  favor  of  the  plain- 
tiff on  the  property,  machinery,  mill,  milt- 
building,  and  real  estate  herelnbefwe  describ- 
ed. Wherefore,  the  plaintiff  prays  Judgment 
against  the  defendants,  M.  J.  Smith  and  K 
F.  Smith,  for  the  sum  of  three  hundred  and 
fifty  dollars,  the  reasonable  value  of  the  plan, 
sifter,  which  defendants  refuse  to  deliver  ta 
the  plaintiff,  according  to  their  contract,  and 
the  further  sum  of  sixteen  hundred  and  fifty 
dollars,  the  amount  to  be  paid  In  money  and 
now  due  altogether  the  sum  of  two  thousand 
dollars,  with  7  per  cent  Interest  thereon. 
That  plalntlfTs  lien  on  the  machinery,  mill, 
mill  building,  and  real  estate,  hereinbefore- 
described,  be  declared  and  foreclosed;  that 
defendant's  equity  of  redemption  In  and  to 
said  property  be  forever  barred,  and  If  the 
amounts  aforesaid  be  not  paid  within  a  time 
fixed  by  the  court  that  said  property  be  sold 
at  such  time  and  upon  such  terms  as  the 
court  may  direct,  and  finally  for  all  proper 
relief. 
"Felix  M.  Hanley,  Attorney  for  Plaintiff." 
The  defendants  answered  as  follows: 
"They  admit  •  •  •  that  the  defend- 
ants entered  into  a  contract  with  plaintiff  on 
the  11th  day  of  March,  1903,  by  which  de- 
fendants purchased  from  plaintiff  the  ma- 
chinery set  out  In  plaintiff's  complaint,  but 
said  defendants  deny  that  the  price  of  said 
machinery  was  or  Is  the  sum  of  two  thousand 
dollars,  as  alleged  In  plaintiff's  complaint, 
and  defendants  aver  that  It  was  agreed  that 
defendants  should  pay  plaintiff  the  sum  of 
sixteen  hundred  and  fifty  dollars  for  said  ma- 
chinery and  a  certain  plan  sifter  then  In  tbe- 
mlll  of  and  belonging  to  the  defendants  at 
Melbourne,  Ark.,  valued  at  the  sum  of  one 
hundred  and  flf^  dollars. 

"Further  answering,  defendants  deny  that 
they  are  liable  on  the  contract  set  out  In 
plaintiff's  complaint,  or  that  plaintiff  Is  en- 
titled to  have  a  Hen  on  property  of  defend- 
ants mentioned  In  plaintiff's  complaint,  by- 
reason  of  said  contract,  because  they  say- 
that  It  was  agreed  by  and  between  said  plain- 
tiff and  defendants  in  said  written  contract, 
that  the  plaintiff  should  furnish  to  the  de- 
fendants, with  the  other  machinery  which 
they  agreed  to  furnish,  five  second-hand 
round  reels  28x7  with  new  cloth,  and  one  G. 
T.  Smith  centrifugal  with  new  doth,  and 
that  all  of  said  reels  should  be  In  good  condi- 
tion, cleaned,  and  made  to  present  a  new 
appearance,  all  of  which  will  more  fully  ap- 
pear by  reference  to  the  copy  of  the  contract 
exhibited  with  plaintiff's  complaint  And 
defendants  aver  that  plaintiff  failed  and  re- 
fused to  comply  with  its  contract  in  thla  re- 
gard, and  say  that  the  reels  fumlsbed  hy 
plaintiff  were  not  in  good  condition  and  di<t 
not  present  a  new  appearance,  but  defend- 
ants allege  and  charge  the  facts  to  be  that 
the  reels  furnished  by  plaintiff  were  In  bad 
condition,  were  greasy  and  soiled,  and  had 
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the  appearance  of  being  old  and  showed  long 
nae,  and  that  some  of  said  reels  were 
"broken,  and  could  not  have  been  used  with- 
out repair,  and  that  none  of  said  reels  and 
-cloths  were  In  a  condition  to  be  used  without 
cleaning  and  repairing,  and  for  this  reason, 
defendants  refused  to  accept  said  machinery 
as  soon  as  they  became  informed  of  the  con- 
dition of  the  same,  and  that  they  promptly 
Informed  plalntllt  of  their  objections,  and  re- 
fused to  receive  the  same,  and  requested 
plalntlft  to  furnish  the  machinery  as  It  had 
agreed,  and  in  the  condition  agreed  In  said 
written  contract,  which  plaintiff  has  refused 
and  failed  to  do. 

"Wherefore,  defendants  say  that  they  are 
not  liable  on  the  contracts  sued  on  in  this 
case^  and  that  by  reason  of  said  breach  of 
aald  contract  by  said  plaintiff.  It  has  ac- 
quired no  lien  on  said  property  of  defend- 
ants, and  they  therefore  pray  that  the  com- 
plaint of  plaintiff  be  dismissed,  for  their  costs 
and  for  other  relief." 

In  a  counterclaim,  defendants  claim  that 
they  were  damaged,  by  reason  of  the  failure 
of  plaintiff  to  comply  with  its  contract.  In 
the  aggregate  sum  of  $1,543.50,  and  asked 
for  a  Judgment  against  it  for  that  amount 

Defendants  did  not  ask  for  a  rescission  of 
the  contract  or  offer  to  restore  the  property 
purchased  by  them,  but  on  the  contrary  seek 
to  recover  damages  of  the  plaintiff  by  reason 
of  the  alleged  violation  of  their  contract 

Upon  hearing  the  cause  upon  the  evidence 
adduced  the  court  found  that  the  plaintiff 
was  not  entitled  to  recover  on  Its  complaint 
because  the  evidence  shows  that  plaintiff 
failed  to  furnish  the  six  reels  In  the  condition 
It  agreed  to  do,  and  dismissed  the  complaint 

And  the  court  found  upon  the  counterclaim 
that  defendants  had  been  damaged  by  the 
failure  of  plaintiff  to  comply  with  Its  con- 
tract as  follows: 

To  amount  paid  for  freight f129  20 

For    amonnt    paid    for    hanling    ma- 

chlneiT 72  00 

For  cash  paid  on  machinery 60  00 

Damage  on  loss  of  running  machinery    240  00 

Total   $401  20 

And  rendered  Judgment  against  plaintiff  in 
favor  of  defendants  for  $491.20. 

The  defendants  were  not  entitled  to  recover 
these  damages  by  reason  of  the  following 
provisions  of  their  contract  with  plaintiff : 

"The  second  party  [defendants]  to  pay  all 
freights  and  express  charges  on  machinery 
and  connections  from  MoUne  and  factory 
wbere  made;  second  party  to  delh'er  the  same 
from  cars  to  mill  floors. 

"The  first  party  [plaintiff]  agrees  to  ship 
aald  machinery  as  near  the  1st  day  of  April, 
A.  D.  1903,  as  possible,  barring  strikes,  acci- 
dents, or  other  causes  of  delay  beyond  Its 
reasonable  control.  First  party  shall  not  be 
held  liable  for  any  pecuniary  damages  either 
for  delays  in  shipment  or  in  starting  said 
alU,  demonstrating  results,  or  for  defective 


material,  other  than  to  make  good  within 
a  reasonable  time  said  defects." 

The  only  question  presented  by  the  com- 
plaint and  answer  Is:  Where  the  six  reels  in 
good  condititMi,  cleaned,  and  made  to  present 
a  new  appearance  when  shipped  to  the  de- 
fendants? The  evidence  upon  this  issue  is 
conflicting.  The  writer  and  Mr.  Justice  Mc- 
CuUoch  are  of  the  opinion  that  the  prepon- 
derance of  it  shows  that  they  were  shipped 
in  such  condition,  except,  probably,  they  need- 
ed reramlshing,  which  cost  about  $12.  The 
other  two  Judges,  members  of  this  court,  who 
are  present,  are  of  the  contrary  opinion.  This 
leaves  the  finding  of  the  chancellor  upon 
this  question  In  full  force,  the  court  being 
equally  divided,  and  relieves  the  defendants 
of  the  obligation  to  pay  for  the  six  reels, 
which,  if  according  to  the  contract,  would 
have  been  worth  $300. 

In  part  payment  for  the  machinery,  the 
defendants  agreed  to  deliver  to  plaintiff,  free 
and  on  board  of  cars,  In  sound  and  good  con- 
dition a  No.  2  plan  sifter,  then  in  defend- 
ant's mill,  worth  $150,  which  they  failed 
and  refused  to  do.  In  addition  to  this,  they 
agreed  to  pay  to  plaintiff  $1,650  for  the  ma- 
chinery, and  7  per  cent,  pee  annum  interest 
on  $1,050  of  this  amount,  from  the  time 
defendant's  mill  was  completed.  Defendants 
paid  $50,  leaving  $1,600,  and  the  value  of  the 
plan  sifter,  $150  less  $i300,  the  value  of  the 
six  reels,  interest  at  the  rate  of  7  per  cent, 
per  annum  on  $1,050  of  this  amount,  and  6 
per  cent  per  annum  on  the  remainder,  from 
the  commencement  of  this  suit  (it  not  ap- 
pearing from  the  evidence  when  defendant's 
mill  was  completed)  still  due  and  owing  to 
the  plaintiff,  for  the  payment  of  which  It 
is  entitled  to  a  lien  on  the  machinery,  mill, 
mill  building,  of  the  defendants,  and  the  real 
estate  upon  which  it  is  situate,  and  to  the 
foreclosure  tberof. 

The  decree  of  the  trial  conrt,  except  as  to 
the  reels,  is  therefore  reversed,  and  the  cause 
is  remanded,  with  Instructions  to  the  court 
to  render  a  decree  in  accordance  with  this 
opinion. 


PETER   AKDERSON   A    CO.   v.   DIAZ. 
(Sapreme  Court  of  Arkansas.    Feb.  10,  1906.) 

1.  iNTOXICATIITa  LlqiTOBS — Saioon  Kkepxbs 
— INJDBIEB  TO  PatBON— STATTTIOBT  IiIABII«- 
ITT. 

A  statnte  requiring  saloon  keepers  to  give 
a  bond  conditioned  to  pay  all  damages  that 
may  be  occasioned  by  reason  of  liquor  sold  at 
a  saloon  did  not  impose  a  liability  for  ijersonal 
injuries  sustained  by  a  patron,  while  In  the 
saloon,  by  the  joint  malusions  act  of  an  em- 
ployd  therein  and  a  third  person. 

2.  Master  aitd  Sebvakt — In'JUBixs  to  Thibd 
Pessons — Acts  of  Sebvakt — ^Miscondcct — 
ScoFS  or  EitPix)TicEnT. 

Where  a  bartender  in  a  saloon  in  which 
plaintiff,  a  patron,  was  sleeping,  assisted  another 
In  setting  fire  to  plaintiff's  foot,  causing  serious 
injnries,  such  act  was  not  within  the  scope  of 
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the   bartender's    employment,    and    the   saloon 
keeper  was,  ther^oie,  not  liable. 

[Eld.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  IMg.  l&uter  and  Servant,  {|  1217-1225, 
1229.] 

8.  Iktoxioatiito  Iiiquoiis — Saiaok  Kxkpbbs — 
DUTT  TO  Patbohs. 

-  A  saloon  keeper  does  not  hold  himself  out 
to  the  public  as  the  protector  of  his  patrons, 
and  is  not  bound  to  the  same  degree  of  care 
to  protect  them  from  injaries  aa  is  required 
of  an  innkeeper  and  a  common  carrier. 

Appeal  from  Clrcnlt  Court,  Independence 
Coant7 ;  Frederick  D.  Fulkerson,  Jndg& 

Action  by  Marcna  Dlas  against  Peter  An- 
derson &  Co.  From  a  Judgment  for  plaintiff, 
def«idant  appeals.    Reversed. 

Appellant  was  a  corporation  carrying  on 
a  retail  liquor  business  in  Batesville,  Ark. 
Arthur  Anderson  was  in  its  employ,  as  bar- 
tender. Tbe  appellee  for  his  cause  of  action 
.alleges:  "That  on  the  12tb  day  of  January, 
1903,  the  plalntUF  was  an  occupant  and  pa- 
tron of  the  defendant  corporation's  place  of 
business  in  its  saloon  at  BatesylUe,  Ark.,  and 
that  while  in  the  said  house  be  became  some- 
what Intoxicated,  and  had  lain  down  and  was 
asleep  in  said  defendant's  house.  That  while 
so  asleep  he  was  assaulted  by  one  A.  Ram- 
sey Weaver,  who  was  a  patron  of  the  said 
company,  and  Arthur  Anderson,  who  was  at 
the  time  In  the  service  of  the  said  saloon 
company  as  bartender,  In  a  most  brutal,  wan- 
ton, malicious,  and  cruel  manner,  by  pouring 
alcohol  on  the  plalntiflTs  foot  and  setting  Are 
to  the  same,  by  reason  of  which  tbe  plaintiffs 
foot  was  severely  burned  before  he  could  ex- 
tinguish the  fire.  That  the  said  Arthur  An- 
derson furnished  the  alcohol  to  the  said  Ram- 
sey Weaver  from  defendant  company's  saloon, 
and  aided,  assisted,  and  abetted  the  said 
Ramsey  Weaver  in  putting  the  same  upon  the 
foot  of  the  plalntlflF,  and  also  himself  poured 
some  of  the  alcohol  on  plaintifT's  foot.  That 
by  reason  of  said  assault  this  plaintiff  was 
severely  burned  and  suffered,  and  has  suf- 
fered since  said  time,  and  continues  to  suffer, 
the  most  excruciating  and  painful  agony  to 
which  human  beings  are  subjected."  The 
damages  were  laid  at  $5,000,  for  which  Judg- 
ment was  asked.  The  answer  denied  the  al- 
legations of  the  complaint.  There  was  proof 
to  support  the  allegations  of  the  complaint 
There  was  no  proof  and  no  claim  that  appel- 
lant was  negligent  In  employing  or  retaining 
its  bartender,  Arthur  Anderson.  The  cause 
was  submitted  to  tbe  Jury  upon  the  proof  and 
instructions,  and  they  returned  a  verdict  for 
$1,000,  and  judgment  was  entered  according- 
ly, which  this  appeal  seeks  to  reverse. 

J.  H.  Harrod  and  W.  A.  Oldfleld,  for  ap-' 
pellant  L.  F.  Reeder,  Ernest  Neill,  and 
Tanc^  &  Casey,  for  appellees. 

WOOD,  jr.  (after  stating  the  facts).  Was 
api)ellant  liable?  The  decision  in  Oage  v. 
Harvey,  06  Ark.  68,  48  S.  W.  898,  48  L.  R. 
A.  14S,  74  Am.  St  Rep.  70,  shows  that  there 
is  no  statutory  liability.  Tbe  sale  of  liquor 
at  appellant's  place  of  business  was  not  tbe 


proximate  cause  of  the  injury.  Nor  was  ap- 
pellant liable  according  to  any  of  tbe  rules  of 
the  common  law.  Black  on  Intoxicating  I>iq. 
i  281;  Cruse  v.  Aden.  127  lU.  231.  20  N.  E. 
78,  8  L.  R.  A.  827;  Struble  v.  Nodwlft  11 
Ind.  64.  The  cruel  act  of  its  agent  Arthur 
Anderson,  was  clearly  beyond  tbe  line  <tf  bis 
employment  The  master  is  not  liable  for 
the  acts  of  his  servant  that  are  beyond  tbe 
scope  of  his  employment.  Oool^  on  Torts, 
p.  027.  "Where  a  servant  quits  sight  of  tbe 
object  for  which  he  was  employed,  and  with- 
out having  in  view  his  master's  wders,  pur- 
sues that  which  his  own  malice  suggesta,"  the 
master  will  not  be  liable  for  his  acts.  Mc- 
Manus  v.  Prlckett  1  East,  106.  Tbe  "test" 
says  the  Supreme  Court  of  Nebraska,  of  tbe 
master's  liability  is  not  whether  a  given  act 
was  done  during  the  existence  of  the  serv- 
ant's employment  but  whether  it  was  com- 
mitted in  the  prosecution  of  the  master's 
business.  Davis  v.  Houghtellln,  88  Neb.  582. 
50  N.  W.  765, 14  L.  a  A.  737. 

Appellee  mistakes  the  law  In  saying  "that 
there  is  no  distinction  between  the  duty  that  tbe 
proprietorsof  a  saloon  owe  their  patrons,"aiid 
that  which  a  common  carrier  owes  its  passen- 
gers, or  an  innkeeper  his  guests.  There  is  a  dif- 
ference as  wide  as  tbe  poles.  The  saloon  keep- 
er does  not  hold  himself  out  to  tbe  public  as 
the  protector  of  those  who  may  be  patrons 
of  his  saloon.  His  business  the  rather  adver- 
tises him  the  other  way.  But  the  common 
carrier  and  the  innkeeper  hold  themselves 
forth  as  providing  for  the  comfort  and  safety 
of  all  who  may  seek  their  services,  a  "refuge 
through  their  portals."  It  is  strictly  their 
duty  and  their  business  to  exercise  the  proper 
care  to  look  after,  and  to  protect  their  pass- 
engers and  guests  from  insult  and  injury. 
Britton  V.  AtlanU  City  Ry.  Co.,  88  N.  a  636, 
43  Am.  Rep.  749.  Not  so  with  the  satoon 
keeper.  The  doctrine  announced  above  Is 
supported  by  the  cases  cited  in  appellant's 
brief  and  by  the  following:  Story  v.  Ashton. 
li.  R.  4  Q.  B.  476 ;  Stone  v.  Hills,  45  Conn.  47. 
29  Am.  Rep.  635 ;  Wood,  liaw  Master  &  Serv- 
ant 546 ;  Wblttaker's  Smith  on  Neg.  p.  190 : 
Wharton's  Law  of  Neg.  {  168;  Thompson  on 
Neg. ;  numerous  cases  cited  in  notes  to  these. 

The  Judgment  is  reversed,  and  the  cause  is 
dismissed. 


HIASS  V.  FtHiFORD. 
(Supreme  Court  of  Arkansas.    Feb.  10,  1906.) 

1.  Appeal  —  DisoBRioic  or  Tbiai,  Oouxi  — 

PBESUHPTIORS— SXPABATION    OF    WlT2fX88SS. 

Where  it  does  not  affirmativelT  appear  on 
appeal  that  the  trial  court  abused  its  dl8cc«- 
tion  in  permitting  one  witness  to  remain  in  the 
courtroom  during  the  progress  of  the  trial 
while  the  others  were  excluded,  the  prenmip- 
tion  is  that  he  was  allowed  to  remain  for  a 
good  cause. 

2.  LAHULoan   aru   Tknant  —   AonoM    von 
Bbeaoh  or  Leabb— Vasiahob. 

In  an  action  for  breach  of  a  contract  of 
lease  between  plaintiff  and  defendant,  evidence 
of  a  written  contract  signed  by  plaintiff  tad 
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defendanL  and  alao  hj  a  third  person,  not 
mantloned  In  the  body  of  the  contract,  did  not 
eonatitnta  a  Tariance  from  the  contract  raed  on. 

Appeal  from  Glrcnlt  Court,  Pope  County; 
R.  B.  Wllaon,  Special  Judge. 

ActlMt  by  G.  W.  Fulfiwd  against  Joe  Hlan. 
From  a  Judlgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

R.  W.  Holland  and  Sellers  St  Sellers,  for 
appellant    J.  T.  Bullock,  for  appellee. 

BATTL.B,  J.  O.  W.  Fnlford  filed  a  com- 
plaint and  brought  an  action  before  a  Justice 
of  the  peace  against  Joe  Blass,  and  alleged 
that  be  entered  into  a  contract  with  the 
defendant,  on  the  2Sd  day  of  March,  1902, 
and  agreed  to  cultivate  86  acres  of  defend- 
ant's land,  and  to  plant  20  acres  thereof  In 
cotton,  and  the  remainder  in  com,  and  that 
defendant  should  have  one-half  ot  the  cot- 
ton and  com  when  raised  and  gathered,  the 
cotton  to  be  delivered  at  the  gin,  and  the  com 
at  defendant's  crib.  Defendant  agreed  to 
famish  plaintiff  team  and  tools  needed  to 
cultivate  the  land,  and  one  hand  to  assist 
in  gathering  the  com,  and  to  furnish  supplies 
and  alleged  that  the  defendant  complied 
with  his  agreement  until  the  crops  were 
partly  made,  when  he  refused  to  furnish  the 
team  or  supplies,  to  plalnttfTs  damage  in  the 
sum  of  $225. 

Defendant  answered  and  admitted  the  con- 
tract, but  denied  that  he  had  failed  to  com- 
ply with  it,  and  alleged  that  plalntifl  bad 
violated  It;  and  pleaded  a  counterclaim  and 
8et-<rfl. 

The  plaintiff  recovered  a  Judgment,  and 
the  defendant  appealed  to  the  circuit  court. 

In  the  trial  in  the  circuit  court  the  wit- 
nesses, on  motion  of  the  defendant  were  ex- 
cluded from  the  courtroom  during  the  prog- 
ress of  the  trial,  except  James  Fulford,  who, 
was  on  motion  of  plaintiff,  allowed  to  remain 
In  the  courtroom.  The  record  does  not  show 
that  there  was  or  was  not  any  reason  for 
excepting  him.  To  the  action  of  the  court 
tbe  defendant  excepted. 

The  plaintiff  offered  to  read  as  evidence, 
in  the  trial,  tbe  following  contract: 

"Russellvllle,  Ark.  March  22,  1902. 

"This  agreement  made  and  entered  into 
by  and  between  J.  Hlass  and  G.  "W.  Fulford 
witnesseth  that  the  said  Hlass  has  rented 
to  the  said  Fulford  his  farm  of  36  acres  on 
Norrlstovra  Mountain  In  Pope  county,  Ark. 
for  the  year  1902;  20  acres  to  be  cultivated 
in  cotton  and  the  remainder  in  com,  all  to 
be  cultivated  in  a  husbandlike  manner  by 
tbe  said  Fnlford  and  the  said  Fulford  agrees 
to  pay  one-half  of  the  crop,  the  com  to  be 
pnt  in  the  crib,  and  the  cotton  to  be  delivered 
at  the  gin.  The  said  Hlass  agrees  to  furnish 
teams,  tools  and  one  hand  to  gather  the 
com;  the  tools  and  teams  to  be  used  by 
tbe  said  Fulford  in  his  own  crop  on  other 
land,  and  he  to  use  his  own  team  also  in 
bodi  creeps.  Tbe  said  Fulford  to  give  posses-' 
sloa  tbe  1st  day  9t  January,  1906,  without 


further  notice.  The  said  Hlass  to  furnish 
supplies  to  said  Fulford  to  live  upon  while 
cultivating  the  crop,  and  to  take  his  pay  out 
of  the  proceeds  of  Fulford's  share  of  tbe 
same. 

"[Signed]  Joseph    Hlass. 

bia 

"G.    W.    X   Fulford. 
mark 

"J.   M.    X    OaMwell. 
mark 
"Attest: 

"B.  W.  Holland." 

The  defendant  objected  to  the  reading  of 
this  contract  as  evidence,  because  it  differed 
from  the  contract  sued  on.  The  objectlcm 
was  overruled;  tbe  contract  was  read  and 
tiie  defendant  excepted. 

Tbe  evidence  adduced  tended  to  show  that 
plaintiff  planted  a  crop  under  his  contract, 
and  while  It  was  growing  and  before  matur- 
ity, be  abandoned  It,  but  as  to  whether  he 
was  fnrced  to  do  so  by  the  defendant  falling 
to  perform  bis  part  of  the  contract  It  is  con- 
flicting. 

Tbe  undisputed  testimony  shows  that  the 
crop  was  not  in  a  condition  to  gather  on  the 
24tb  of  November,  1902,  when  this  action 
was  commenced. 

At  the  Instance  of  tbe  defendant  the  court 
instructed  the  Jury  as  follows: 

"If  yon  find  that  by  reason  of  defendant's 
failure  to  comply  with  his  contract  plaintiff 
was  prevented  from  making  and  gathering 
crop,  and  this  suit  was  begun  before  the 
crop  was  gathered,  and  before  It  was  In  con- 
dition to  be  gathered,  his  measure  of  damages 
would  be  the  value  of  his  work  up  to  tbe 
time  of  his  abandonment"  This  instruction 
seems  to  have  been  conceded  by  the  i>artle8 
to  be  the  law  of  the  case. 

There  was  no  evidence  adduced  to  prove 
the  value  of  his  work. 

Tbe  court  gave  many  Instructions  orally, 
but  they  were  substantially  covered  by  In- 
structions given  In  writing. 

Tbe  Jury,  after  allowing  the  defendant's 
claim  for  $60,  returned  a  verdict  in  favor  of 
plaintiff  for  $5. 

As  it  does  not  afflmatlvely  appear  that  the 
court  abused  its  discretion  In  allowing  James 
Fulford  to  be  present  and  remain  in  the 
I  courtroom  during  tbe  progress  of  the  trial, 
the  presumption  is,  be  was,  for  good  cause, 
allowed  to  remain. 

There  Is  no  variance  between  the  contract 
^  sued  on  and  the  contract  read  as  evidence. 
Caldwell,  although  his  name  was  signed  to 
the  contract,  was  not  a  party  to  it  He  did 
not  agree  to  do  anything.  The  contract  was 
between  tbe  plaintiff  and  defendant 

As  the  oral  instractions  were  substantially 
covered  by  Instructions  in  writing,  the  man- 
ner of  giving  them  could  not  have  been  preju- 
dicial. 

There  was  no  evidence  to  sustain  the  ver- 
dict of  the  Jury. 

Reverse,  and  remand  for  a  new  trial. 
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LITTLE  BOCK  HT.  &  BLECTRIO  00.  v. 

NEWMAN. 

(Supreme  C!ourt  of  Arkansas.    Feb.  10,  1906.) 

1.  Stbebt  Rahaoadb  —  Opkbation  —  CJoixi- 

STON  WITH  AnIMAU. 

In  an  action  against  a  street  railroad  for  the 
killing  of  a  hog,  the  burden  is  on  plaintiff  to 
show  that  the  hog  was  killed  through  the 
negligence  of  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  8  1576 ;  vol.  44,  Cent  Dig. 
Street  Railroads,  ii  2Sn,  22a] 

2.  SaMK    —    (30NTRIBUT0Br    Neouoknox    of 

OWNKB. 

Where,  in  an  action  against  a  street  rail- 
road for  the  killing  of  a  hog,  it  appeared  that 
the  hog  was  outside  of  the  stock  limit,  it  was 
not  contributory  negligence  to  allow  it  to  run  at 
large. 

5.  EviDBitcE— Res  GESTiS. 

In  an  action  against  a  street  railroad  for 
the  killing  of  a  hog,  it  was  proper  to  admit 
evidence  that  the  motorman  remarked  at  the 
time  "that  the  bog  jumped  on  the  track  right 
in  front  of  the  car.'*^ 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  308,  367.] 

4.  Stbeet  Railboads  —  KiixiNO  Aruiats  — 

LtABIUTT. 

In  an  action  against  a  street  railroad  com- 
pany for  the  killing  of  a  hog,  plaintiff  was  not 
entitled  to  recover  in  the  absence  of  evidence 
that  the  hog  went  on  the  track  in  front  of  the 
motorman  in  time  for  him  to  have  stopped  the  car 
before  striking  it  had  he  seen  it  and  nsed  all 
the  means  in  his  power  to  that  end. 

6.  Same — Ofebation— Dakaoes  to  Pbopebtt 
—Statutes— Application  to  Stbeet  Raii.- 

BOADS. 

Kirby's  Dig.  §  6773,  making  railroads  re- 
sponsible for  all  damages  to  property  caused 
by  the  running  of  trains,  la  not  applicable  to 
street  railroads. 

6.  Save— Inbtructionb. 

In  an  action  against  a  street  railroad  for 
the  killing  of  a  hog,  defendant  requested  the 
court  to  charge  that  in  order  to  fina  for  plain- 
tUt,  the  jury  must  find  that  the  hog  went  on  the 
track  and  was  seen  b^  the  motorman  when  the 
car  was  a  sufficient  distance  away  to  have  per- 
mitted him,  by  the  exercise  of  ordinary  care 
and  prudence,  to  stop  the  car  before  striking 
the  hog,  and  that  if  the  motorman  exercised 
ordinary  and  reasonable  care  to  avoid  the  acci- 
dent after  he  discovered  the  danger  of  the  hog 
and  was  unable  to  do  so,  the  jury  should  find 
for  defendant  Beld,  that  the  Instruction  was 
properly  refused. 

7.  Tbiai*— Instbuctioks  —  AppucABirrnr   to 

EVIDKItCK. 

An  instruction  that  in  order  to  find  for 
plaintiff,  the  jury  must  find  that  the  hog  went 
upon  the  track  and  was  seen  by  the  motorman 
of  the  car,  or  could  have  been  seen  by  him  in  the 
use  of  ordinary  care  in  operating  the  car,  when 
the  car  was  a  sufficient  distance  away  to  have 
permitted  him,  by  the  exercise  of  ordinary 
care,  to  stop  the  car  before  striking  the  hog, 
there  being  no  evidence  tending  to  show  that  the 
motorman  could  have  seen  the  hog  when  a  suffi- 
cient distance  away  to  have  permitted  him  to 
stop  the  oar,  was  erroneous. 

8.  Same  —  Instbuctioks  —  'Comuert     on 
Amount  Involved. 

In  an  action  against  a  street  railway  for 
the  killing  of  a  hog,  it  was  error,  after  submit- 
ting the  case  to  the  jury,  to  instruct  them  that 
the  amount  was  small,  and  that  it  cost  the 
county  more  to  tr^  the  case  than  was  involved 
to  either  of  the  litigants,  and  that  it  was  the 
desire  of  the  court  that  the  jury  decide  the  case 
if  they  could  do  so  without  (ivinc  up  their 
hoaeat  convictiona. 


Appeal  from  Circuit  Covat,  Pulaski  C!oim- 
ty;  Edward  W.  Wlnfleld,  Judge. 

Action  by  Mrs.  S.  W.  Newman  against  the 
Little  Rock  Railway  &  Electric  Ck>mpany. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant api>eal8.    Reversed. 

The  first  instruction  requested  by  defend- 
ant was  as  follows:  "Yon  are  Instructed  to 
find  for  the  defendant" 

The  fourth  was  as  follows:  "You  are  In- 
structed that  before  jron  can  find  for  the 
plaintiff  you  must  find  from  the  evidence  that 
the  hog  went  upon  the  track  and  was  seen 
by  the  motorman  of  the  car  when  the  car 
was  a  sufficient  distance  away  to  have  per- 
mitted him,  by  the  exercise  of  ordinary  care 
and  prudence,  to  stop  the  car  before  strike 
Ing  the  hog.  If  you  find  from  the  evidence 
that  the  motorman  exercised  ordinary  and 
reasonable  care  to  avoid  the  accident  after 
he  discovered  the  danger  to  the  hog,  and  was 
unable  to  do  so,  then  your  verdict  will  be  for 
the  defendant" 

Tbe  sixth  was  as  follows:  "If  you  find 
from  the  evidence  that  plalntlfT  was  guilty  of 
negligence  In  falling  to  properly  care  for  and 
guard  her  hogs,  and  that  such  negligence  di- 
rectly contributed  to  cause  tbe  injury  com- 
plained of,  your  verdict  should  be  for  the 
defendant,  unless  you  further  find  that  de- 
fendant's employes  in  charge  of  tbe  car  be- 
came aware  of  tbe  danger  to  tbe  bog  In  time 
to  have  avoided  injuring  It  by  tbe  exercise 
of  proper  care,  and  failed  to  use  sucb  care." 

Tbe  fourth,  as  modified,  was  as  follows: 
"You  are  Instructed  that  before  you  can 
find  for  the  plaintiff  you  must  find  from 
tbe  evidence  that  the  bog  went  upon  tbe 
track  and  was  seen  by  the  motorman  of  tlie 
car,  or  could  have  been  seen  by  him  In  the 
use  of  ordinary  care  In  operating  tbe  car, 
when  tbe  car  was  a  sufficient  distance  away 
to  have  permitted  blm,  by  the  exercise  of 
ordinary  care  and  prudence,  to  stop  the  car 
before  striking  tbe  bog.  If  you  find  from 
the  evidence  that  tbe  motorman  exercised 
ordinary  and  reasonable  care  to  avoid  tbe 
accident  after  he  discovered  tbe  danger  to 
the  hog,  and  was  unable  to  do  so,  then  your 
verdict  will  be  for  the  defendant" 

The  instruction  given  after  the  case  was 
submitted  was  as  follows :  "Oentlemen,  this 
Is  a  case  peculiarly  within  tbe  province  of  tbe 
Jnry  to  decide.  The  facts  are  as  fully  before 
yon  as  they  can  be  put  before  any  Jnry.  The 
law  is  plain  and  simple.  Tbe  amount  Is 
small.  It  costs  the  county  more  to  try  this 
case  than  is  involved  to  either  of  tbe  liti- 
gants, and  it  Is  the  earnest  desire  of  tbe  court 
that  you  decide  this  case,  If  you  can,  without 
giving  up  your  honest  and  conscientious  con- 
viction." 

Rose.  Hemingway, Ointrell  &  Lougbborongb. 
for  appellants.    A.  J.  Newman,  for  appellee. 

WOOD,  3.  This  appeal  seeks  to  reverse  a 
Judgment   against   appellant   recovcced   by 
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appellee  for  the  alleged  negligent  killing  of 
a  certain  bog. 

The  proof  showed  that  the  hog  was  killed 
by  one  of  appellant's  cars.  And  there  was 
evidence  from  which  the  Jury  might  hare 
found  that  the  motorman  in  charge  of  the 
car  was  negligent;  bnt  there  is  no  evidence 
that  the  negligence  of  the  motorman  was  the 
proximate  cause  of  the  injury.  There  Is  no 
proof  that  the  motorman  saw  or  could  have 
seen  the  hog  In  time,  by  the  use  of  ordinary 
care,  to  have  prevented  striking  It  There 
was  proof  that  the  track  was  straight,  and 
that  the  motorman  might  have  seen  a  hog,  had 
It  been  on  the  track  in  front  of  him.  But  there 
is  no  proof  that  the  hog  came  oa  the  track  In 
front  of  the  motorman  In  time  for  him  to  have 
stopped  the  car  before  striking  It,  had  he  seen 
It  and  used  all  the  means  in  his  power  to 
that  end.  On  the  contrary.  It  was  in  evi- 
dence that  the  motorman  remarked  at  the 
time:  "That  the  hog  Jumped  on  the  track 
right  In  front  of  the  car."  This  was  ob- 
jected to,  but  the  declaration  was  a  part  of 
the  res  gestee  and  proper  testimony.  Rail- 
way v.  McGlnty  (Ark.)  88  S.  W.  1001.  This 
was  the  only  evidence  as  to  how  the  hog  got 
on  the  track.  The  hog  was  outside  the 
"stock  limit,"  and  It  was  not,  therefore,  con- 
tributory negligence  for  It  to  be  running  at 
large.  Railway  v.  Flnley,  87  Ark.  662 ;  Rail- 
way V.  Morrison,  80  Ark.  289,  62  S.  W.  1045. 

The  burden  was  upon  the  appellee  to  show 
that  the  hog  was  killed  through  the  negli- 
gence of  the  appellant  She  has  failed  to  do 
this ;  for  under  the  proof  In  this  record  there 
Is  nothing  to  show  that  the  hog  would  not 
have  been  killed,  even  If  the  motorman  had 
been  keeping  the  proper  lookout  and  had 
used  every  means  known  on  a  properly  equip- 
ped car  to  avoid  it  Section  6773,  Klrby's 
Dig.,  making  all  railroads  responsible  for 
all  damages  to  property  caused  by  the  run- 
ning of  trains  In  this  state.  Is  not  appli- 
cable to  street  railways.  They  do  not  run 
trains  in  the  sense  In  which  the  term  was 
intended  by  the  lawmakers.  The  whole  Act 
February  3,  1876,  shows  that  the  Legislature 
did  not  have  in  mind  street  railways.  This 
court  since  Railway  v.  Payne,  33  Ark.  81C, 
S4  Am.  Rep.  55,  has  often  held  under  this 
statute  that  where  stock  Is  killed  by  the 
running  of  trains,  there  is  a  presumption  that 
such  killing  was  through  the  negligence  of 
the  company  operating  such  trains.  Railway 
V.  RusseU,  04  Ark.  236,  41  S.  W.  807 ;  Railway 
V.  Bragg,  66  Ark.  248,  60  S.  W.  273 ;  Railway 
V.  Wilson,  66  Ark.  414,  60  8.  W.  905 ;  Railway 
V.  Costello,  68  Ark.  32,  66  S.  W.  270.  But  no 
such  presumption  prevails  In  the  case  of 
street  railways.  In  such  cases  it  Is  not  a 
question  of  presumption,  but  a  matter  of 
proof.  Hot  Springs  Street  Ry.  Co.  v.  Hll- 
dreth,  72  Ark.  572,  82  S.  W.  245.  Doubtless 
the  presumption  that  is  Indulged  under  the 
statute  applicable  to  railroads  running  trains 
was  Invoked  below,  as  It  has  been  here  to 
02  S.W.— 65 


uphold  this  verdict  which  Is  otherwise  with- 
out proof  to  support  it.  The  court  shonld 
have  given  the  first  Instruction  asked  by  ap- 
pellant 

The  court  did  not  err  In  refusing  requests 
4  and  6L  The  fourth,  as  modified,  was  ob- 
jectionable because  It  was  abstract;  there 
being  no  evidence  to  support  It 

The  Instruction  given  to  the  Jury  after  the 
case  had  been  submitted  (reporter  set  opt  In 
note)  was  in  bad  form,  if  not  erroneous  and 
prejudicial.  Southern  Ins.  Co.  v.  White,  68 
Ark.  277,  24  S.  W.  426.  Bnt  it  is  unnecessary 
to  determine  whether  it  was  reversible  error. 
We  assume  It  will  not  be  repeated  on  another 
trial. 

For  the  error  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded  for  new 
trail. 


GOLDMAN  V.   OOODRT7M. 
(Sopreme  Court  of  Arkansas.    Feb.  10,  1006.) 

1.  InroxioATiNa  Liquoss — Licensb — Carcel- 

XJlTIOV — BjfTKCT. 

An  appeal  from  a  Judgment  canceling  a 
liquor  license  did  not  supersede  the  judgment  so 
as  to  authorize  the  licensee  to  sell  liquor  i>end- 
ing  such  appeal. 

[Ed.  Note.— For  cases  In  point  see  vol.  20, 
Cent  Dig.  Intoxicating  Liquors,  S  118.] 

2.  Sams  —  Salb    of    Liquob — Rbcovkb^  of 
Pbicb. 

The  sale  of  Intoxicating  liquors  after  Judg- 
ment canceling  the  seller's  license  pending  ap- 
peal being  illegal,  the  seller  was  not  entitled 
to  maintain  an  action  against  the  buyer  for 
the  price. 

[Ed.  Note. — For  cases  In  point  sea  voL  29, 
Cent  Dig.  Intoxicating  Llgaors,  (  474.] 

Appeal  from  Circuit  Court  Lonoke  County; 
Geo.  M.  Chapline,  Judge. 

Action  by  Henry  Goldman  against  Jack 
Goodrum,  as  administrator,  etc.  From  a 
Judgment  for  defendant  plalntUf  appeals. 
Affirmed. 

George  Sibley,  for  appellant  T.  O.  Trim- 
ble, Joe  T.  Robinson  and  T.  0.  Trimble,  Jr., 
for  appellee. 

McCULLOCH,  J.  Appellant  seeks  to  re- 
cover the  amount  of  an  account  for  intox- 
icating liquors  sold  In  quantities  not  less 
than  a  quart.  Hie  was  by  the  county  court  of 
Lonoke  county  granted  a  license  to  sell  liquor, 
but  on  the  appeal  of  certain  citizens,  who 
remonstrated  against  granting  the  license, 
the  circuit  court  canceled  bis  license,  and  he 
appealed  to  this  court. 

The  record  in  the  case  at  bar  does  not  dis- 
close whether  or  not  the  appeal  was  ever 
perfected,  and  if  so,  what  disposition  was 
finally  made  of  the  case.  Subsequent  to 
the  Judgment  of  the  circuit  court  canceling 
the  license,  the  liquor  In  question  was  sold 
by  appellant  He  contends  that  there  is  no 
proof  In  the  record  that  his  license  had  been 
canceled,  but  that  the  trial  court  took  Judi- 
cial notice  of  that  fact,  the  Jugment  of  can- 
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oellatlon  being  a  part  of  the  record  of  that 
court  The  record  does  not  bear  oat  that 
contention,  for  the  bill  of  exceptions  does 
contain  a  copy  of  the  Judgment  of  the  circuit 
court  canceling  the  licenee.  An  appeal  to 
this  court  from  the  Judgment  canceling  the 
license  did  not  supersede  the  Judgment,  and 
any  sale  of  liquor  thereafter  made  by  appel- 
lant was  unlawful.  A  sale  of  Intoxicating 
liquor  without  license  being  a  violation  of 
law,  a  suit  to  recover  the  price  of  the  liquor 
sold  cannot  be  maintained.  The  contract  Is 
Illegal  and  void,  and  cannot  be  enforced. 
17  Am.  &  Eng.  Law,  p.  305;  Black  on  Intoz. 
Llq.  I  249;  Miller  v.  Ammon,  145  U.  S.  421, 
12  Sup.  Ct  848,  36  Ii.  Ed.  759. 

Miller  V.  Ammon,  supra,  was  a  suit  brought 
by  a  dealer  In  liquor,  in  violation  of  an  or- 
dinance passed  by  the  city  coiincil  of  the  city 
of  Chicago,  to  recover  the  price  of  a  large 
quantity  of  beer  sold,  and  Mr.  Justice  Brew- 
er, speaking  for  the  court  said :  "By  the  or- 
dinance, a  sale  without  a  license  is  prohib- 
ited under  penalty.  There  is  in  its  language 
nothing  which  indicates  an  intent  to  limit 
its  scope  to  the  exaction  of  a  penalty,  or  to 
grant  tliat  a  sale  may  l>e  lawful  as  between 
the  parties,  though  unlawful  as  against  its 
prohibition;  nor,  when  we  consider  the  sub- 
ject-matter of  the  legislation,  is  there  any- 
thing to  Justify  a  presumed  Intent  on  the 
part  of  the  lawmakers  to  relieve  the  wrong- 
doer from  the  ordinary  consequences  of  a 
forbidden  act  By  common  consent,  the  liq- 
uor traffic  is  freighted  with  peril  to  the  gen- 
eral welfare,  and  the  necessity  of  careful 
regulation  is  universally  conceded.  Compli- 
ance with  those  regulations  by  all  engaging 
in  the  traffic  is  imperative;  and  it  cannot  be 
presumed,  In  the  absence  of  express  lan- 
guage, that  the  lawmakers  Intended  that  con- 
tracts forbidden  by  the  regulations  should 
be  as  valid  as  though  there  were  no  such 
regulations,  and  that  disobedience  should  be 
attended  with  no  other  consequence  than  the 
liability  to  the  penalty.  There  is  therefore 
nothing  in  the  language  of  the  ordinance  or 
the  subject-matter  of  the  regulations  which 
excepts  this  case  fr(Hn  the  ordinary  rule 
that  an  act  done  in  disobedience  to  the  law 
creates  no  right  of  action  which  a  court  of 
Justice  will  enforce." 

Judgment  affirmed. 


ROSE  et  al.  v.  CHRISTINBTT. 
(Supreme  Court  of  Arkansas.    Feb.  10,  1906.) 
1.  Justices    of    the    Pbace— AppbaI/— Jdbis- 

DICTION. 

The  jurisdiction  of  justices  of  the  peace  in 
actions  for  damages  to  personal  property  be- 
ing limited  to  $100,  and  the  jurisdiction  of  the 
circuit  court  on  appeal  from  a  justice's  judg- 
ment in  such  actions  being  only  such  as  the 
justice  had,  the  circuit  court  liad  no  jurisdic- 
tion to  entertain  an  amended  complaint  filed  af- 
ter appeal  from  a  justice's  judgment  in  favor 
of  plaintiff,  in  which  the  value  of  the  property 


sought  to  Im  recovered  was  fixed  at  an  amount 
in  excess  of  the  Justice's  Jurisdiction. 

(Ed.  Note.— For  cases  in  point,  see  vol.  81, 
Gent  Dig.  Justices  of  the  Peace,  {  674.] 

2.  Sake — REMi'mxus    Afteb    JinxsJCEirr. 

Where  the  circuit  court  on  appeal  from  a 
justice  of  the  peace  had  no  jurisdiction  of  an 
amended  complaint  filed  after  appeal,  in  tHiidi 
the  amount  demanded  was  increased  beyond 
the  justice's  jurisdiction,  such  defect  in  Juris- 
diction could  not  be  cured  by  a  remittitur  en- 
tered after  Judgment  reducing  the  amount 
to  an  amount  within  the  justice's  jurisdiction. 

Appeal  from  Circuit  Court  Pnlasld  Coon- 
ty;  Edward  W.  Winfleid,  Judge. 

Action  by  Lizette  Christlnett  against  Oas- 
kiil-Mundy  Carnival  Company  and  others. 
From  a  Judgment  in  favor  of  plalntifF  on  ap- 
peal from  a  Justice  of  the  peace,  defendant 
J.  M.  Rose  and  others  aK>eal.    Reversed. 

Charles  T.  Coleman,  for  appellants.  Ua- 
loney  &  Maloney,  for  appellee. 

McCTTIiliOCH,  J.  The  plaintifr,  Lizette 
Christlnett  brought  an  action  of  replevin 
before  a  Justice  of  the  peace  of  Pulaski  coun- 
ty against  the  Oasklll-Mundy  Carnival  Com- 
pany and  Frank  W.  Cask  111  to  recover  pos- 
session of  a  contrivance  called  "Cycle  Dazzle 
Track"  or  Its  value  alleged  to  be  $100  and 
damages  in  the  sum  of  $25  for  detention  of 
the  same.  An  order  of  delivery  was  issned 
and  served  and  the  defendants  gave  bond 
to  retain  possession  of  the  property.  Judg- 
ment was  rendered  by  the  Justice  of  the 
peace  In  favor  of  the  piaintlCT  for  recovery 
of  said  property  or  its  value  $100  and  dam- 
ages in  the  sum  of  $25,  and  the  defendant 
appealed  to  the  circuit  court  In  the  circuit 
court  the  plaintlflT,  by  leave  of  court  and  over 
the  objection  of  the  defendants,  filed  an 
amended  complaint,  in  which  she  alleged  the 
value  of  the  article  sued  for  to  be  $175,  that 
it  had  been  damaged  by  defendants  in  the 
sum  of  $113.46,  and  that  plaintiff  had  sus- 
tained damages  in  the  sum  of  $1,537.50  for 
the  detention  thereof.  A  trial  was  had  upon 
the  amended  complaint  which  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  the  re- 
covery of  the  property  or  its  value  $61.54. 
damages  to  same  In  sum  of  $113.46,  and  dam- 
ages for  detention  in  the  sum  of  $320,  and 
judgment  was  rendered  accordingly.  The  de- 
fendant filed  a  motion  for  new  trial,  and  al- 
so a  motion  to  dismiss  the  cause,  on  the  al- 
leged ground  that  the  cause  of  action  was 
not  within  the  Jurisdiction  of  the  court 
Thereupon  the  plaintiff  was  permlttM  to  re- 
mit the  Judgment  for  damages  to  the  prop- 
erty down  to  $100,  and  also  the  damages  for 
detention  down  to  $40,  and  both  the  motions 
of  defendants  were  overruled  and  they  ap- 
pealed to  this  court 

Jurisdiction  of  courts  Is  defined  to  be  "tbe 
power  to  hear  and  determine  a  cause."  1 
Freeman  on  Judgments,  |  IIS.  The  Juris- 
diction of  Justices  of  the  p^ce  in  actions  for 
damages  to  personal  property  is  limited  to 
$100  in  amount  <uid  on  appeal  to  the  circuit 
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coart  the  Jurisdiction  of  that  ooart  is  limit- 
ed to  that  amount,  because  the  circuit  court 
thereby  acquires  only  such  Jurisdiction  as 
the  Justice  of  the  peace  had.  Railway  Com- 
pany T.  Manees,  44  Ark.  100}  Whitesldes  t. 
Kershaw,  44  Ark.  377;  Bnnch  ▼.  Potts,  57 
Ark.  257,  21  S.  W.  437.  It  is  urged,  how- 
ever, that  as  the  court  had  Jurisdiction  orig- 
inally, the  defect  in  Jurisdiction  by  rea- 
son of  the  exceeslve  amount  claimed  in  the 
amended  complaint,  was  cured  hy  the  re- 
mittitur entered  after  Judgment  The  cause 
of  action  set  forth  in  the  amended  complaint 
was  for  an  amount  in  excess  of  the  Juris- 
diction of  the  court,  and  the  court,  therefore, 
had  not  "the  power  to  hear  and  determine 
the  cause."  It  matters  not  that  the  court 
rendered  Judgment  only  for  an  amount  which 
was  within  its  Jurisdiction.  If  the  amount 
stated  in  the  complaint  was  alrave  the  Juris- 
dictional amount,  the  Judgment  was  void, 
I>ecau8e  of  the  lack  of  power  in  the  court  to 
render  it  In  the  case  of  Railway  Company 
▼.  Manees,  supra,  suit  was  brought  before  a 
Justice  of  the  peace  to  recover  damages  to 
personal  property  laid  in  the  sum  of  $125, 
and  in  a  trial  of  the  circuit  court  on  appeal 
tliat  court  rendered  Judgment  for  flOO,  which 
sum  is  within  the  Jurisdiction  of  the  Justice ; 
but  this  court  held  that  the  court  was  with- 
out Jurisdiction,  and  vacated  the  Judgment 
and  dismissed  the  cause. 

In  the  first  place  the  court  erred  in  al- 
lowing an  amendment  which  raised  the 
amount  in  controversy  beyond  its  Jurisdic- 
tion, and  the  final  Judgment  of  the  court  was 
void  because  it  was  rendered  upon  a  cause 
of  action  which  it  did  not  have  Jurisdiction 
to  hear  and  determine.  The  court  should 
either  have  rejected  the  amendment  or  dis- 
missed the  cause  for  want  of  Jurisdiction. 
It  could  not  proceed  to  Judgment  upon  the 
cause  of  action  stated  in  the  amendment. 
The  remittitur  after  Judgment  did  not  give 
force  to  the  void  Judgment  Works  on 
Courts  ft  Jurisdiction,  p.  67;  Pritchard  v. 
Bartholomew,  ^  Ind.  219 ;  Blckett  v.  Gamer, 
21  Ohio  St  659 ;  Cross  v.  Eaton,  48  Mich.  184, 
12  N.  W.  35.  Where  an  amount  in  excess  of 
the  Jurisdiction  of  the  court  Is  stated  in  the 
original  complaint  and  Judgment  therefor 
prayed.  Jurisdiction  cannot  be  afterwards  con- 
ferred by  amendment  reducing  the  amount; 
but  where  Jurisdiction  is  rightfully  confer- 
red, aa  in  this  case,  by  the  original  statement 
of  a  cause  of  action  of  which  the  court  had 
Jurisdiction,  the  allowance  of  an  amendment 
Increasing  the  amount  beyond  the  Jurisdic- 
tion is  an  error,  which  may  be  corrected  by 
rejection  or  withdrawal  of  the  amendment, 
leaving  the  cause  resting  upon  the  state- 
m^its  of  the  original  complaint  The  dis- 
tinction lies  In  the  fact  that  in  the  one  case 
the  court  never  acquired  Jurisdiction  at  all, 
and  none  is  conferred  by  an  amendment  re- 
ducing the  amount  claimed,  and  in  the  other, 
the  court  acquired  Jurisdiction  upon  the  cause 
of  action  originally  stated,  and  the  rejection 


or  withdrawal  of  an  improper  amendment 
preserves  the  Jurisdiction. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  leave  to  the  plains 
tier  to  withdraw  the  amendment  and  proceed 
to  trial  upon  the  original  complaint)  otlter- 
wlse,  the  cause  be  dismissed. 

It  Is  so  ordered. 


TURNER  et  al.  v.  WILLIAMSON. 
(Supreme  Court  of  Arkansas.    Feb.  10,  1906.) 
Appeal  —  Pebsons    'BiranxEn  —  Pabtt    Ao- 

OBIEVEU. 

Const  art  7,  (  38,  provides  that  appeals 
from  all  Judgments  of  county  courts  may  be 
taken  to  the  circuit  court  under  such  restric- 
tions and  regulations  as  may  be  prescribed  by 
law,  and  Kirby'a  Dig.  i  1487,  authorizes  ap- 
peals as  a  matter  of  right  from  the  conn^  to 
the  circuit  court  by  "the  aggrieved  party  filing 
an  affidavit"  etc.  HeJd  taat,  where  a  county 
court  had  jurisdiction  to  grant  a  competing 
ferry  license,  the  operator  of  another  ferry 
who  had  obtained  a  previous  license,  but  who 
had  not  made  himself  a  party  to  the  proceedings 
for  the  granting  of  the  license  complained  of 
before  Judgment,  was  not  a  party  aggrieved, 
and  was  therefore  not  entitled  to  appeal  there- 
from. 

Appeal  from  Circuit  Court,  leard  County; 
J.  W.  Meeks,  Judge. 

Proceedings  by  W.  H.  Turner  and  another 
for  the  establishment  of  a  ferry,  in  which  3. 
W.  Williamson  intervened  after  Judgment  in 
favor  of  petitioners,  and  appealed  to  the  cir- 
cuit court,  where  the  motion  to  dismiss  such 
appeal  was  denied,  and  petitioners'  ferry  li- 
cense vacated,  from  which  they  appeaL 
Reversed. 

On  April  6,  1905,  appellants  obtained  from 
the  connty  court  of  Stone  county  a  license  to 
operate  a  public  ferry  at  Sylamore,  Ark., 
across  White  river  between  Stone  and  Izard 
counties;  and  on  April  10,  1906,  they  ob- 
tained a  license  from  the  connty  court  of 
Izard  county  to  operate  the  same  ferry.  On 
the  same  day  (April  10,  1905)  appellee, 
Williamson,  also  obtained  a  license  from  the 
Izard  connty  court  to  operate  a  ferry  across 
White  river  at  Sylamore.  Appellee  was  not 
a  party  to  the  proceedings  in  the  county 
court  wherein  the  license  was  granted  to 
appellants  but  at  the  July  term  of  the 
court  he  filed  an  affidavit  for  appeal  to  the 
circuit  court  from  the  order  granting  license 
to  appellants,  and  caused  said  affidavit  and 
a  transcript  of  the  record  to  be  filed  in  the 
office  of  the  clerk  of  the  circuit  court  where 
the  cause  was  docketed.  When  the  cause 
was  reached  for  hearing  in  the  circuit  court, 
appellants  filed  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  appellee,  Williamson, 
was  not  a  party  to  the  proceedings,  and 
therefore  had  no  right  to  appeal  from  the 
order.  The  motion  was  overruled  and  excep- 
tions were  saved  by  appellants.  The  cause 
was  then  heard  by  the  court  upon  oral  testi- 
mony and  Judgment  was  rendered  declaring 
the  license  Issued  to  appellants  void,  for  tb» 
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reason  that  the  ferry  was  operated  within 
one  mile  of  Williamson's  ferry  which  had 
be«ii  preylonsly  established  and  because 
Williamson's  previous  license  did  not  expire 
until  April  11, 1005,  one  day  after  the  date  of 
appellants'  license. 

F.  M.  Hanley,  Juo.  B.  McCaleb,  and  Brad- 
shaw,  Phaton  &  Helen,  for  appellants.  3.  B. 
Baker  and  Horton  &  South,  for  appellee. 

Mcculloch,  X  (aftec  stating  the  facts). 
Did  Williamson  have  the  right  of  a^^eal 
from  the  order  of  the  county  court  granting 
ferry  license  to  appellants?  Section  S3,  art 
7,  of  the  Constitution  provides  that  "appeals 
from  all  Judgments  of  county  courts  •  *  • 
may  be  taken  to  the  circuit  court  under 
such  restrictions  and  regulations  as  may  be 
prescribed  by  law."  The  statute  provides 
that  "appeals  shall  be  granted  as  a  matter  of 
right  to  the  circuit  court  from  all  final  orders 
and  Judgments  of  the  county  court  at  any 
time  within  six  months  after  the  rendition  of 
same  •  •  •  by  the  party  aggrieved  fil- 
ing an  affidavit,  etc."  Klrby's  Dig.  {  1487. 
The  question  then  arises,  who.  In  the  mean- 
ing of  the  statute.  Is  "the  party  aggrieved"  at 
the  Judgment  appealed  from?  Is  it  any  per^ 
son  who  objects  to  Its  enforcement  and  who 
manifests  that  objection  by  appearing  within 
six  months  and  filing  an  affidavit  for  appeal, 
or  is  It  necessarily  a  party  to  the  Judgment 
against  whom  the  court  has  decided?  This 
court  has  held  that  In  proceedings  to  set  in 
force  the  three-mile  prohibition  law  one  who 
bad  not  appeared  before  Judgment  and  ap- 
plied to  be  made  a  party  could  not  appeal 
from  the  Judgment  (Holmes  v.  Morgan,  62 
Ai-k.  99,  12  S.  W.  201;  Holford  v.  Klrkland, 
71  Ark.  81,  71  S.  W.  284),  and  that  one  not  a 
party  to  the  proceeding  in  the  county  court 
wherein  a  contract  Is  made  for  building  a 
county  Jail  and  the  bond  of  the  contractor 
approved  cannot  appeal  from  the  Judgment 
(Armstrong  t.  Trultt,  53  Ark.  287,  13  S.  W. 
034).  It  has  also  held,  prior  to  the  adoption 
of  the  present  Constitution,  that  citizens 
who  have  not  made  themselves  parties  to  a 
proceeding  In  which  an  allowance  against  the 
county  is  sought,  cannot  appeal  from  the 
Judgment  of  allowance.  Chicot  Co.  v.  Tllgh- 
man,  26  Ark.  461;  Austin  v.  Crawford  Co., 
30  Ark.  678.  In  Johnson  v.  Williams,  28 
Ark.  479,  an  efTort  was  made  by  the  heirs  of 
a  decedent  to  appeal  from  a  Judgment  of  the 
probate  court  allowing  a  claim  against  the 
estate  of  such  decedient,  and  the  right  to 
appeal  was  denied  because  the  heirs  were 
not  parties  to  the  proceedings;  and  in  Amett 
V.  McCain,  47  Ark.  411,  1  S.  W.  873.  the 
right  of  heirs  to  appeal  from  an  order  of  the 


probate  court  directing  the  administrate  to 
sell  lands  of  the  ancestor  for  payment  of 
debts  was  denied  on  the  same  ground. 

Learned  counsel  for  appellee  rely  upon  tiie 
case  of  Ouachita  Baptist  College  v.  Scott,  04 
Ark.  849,  42  S.  W.  636,  as  sustaining  tiie 
right  of  appeal  without  having  been  a  party 
to  the  proceedings.  In  that  case  an  appeal 
was  taken  by  the  heirs  of  a  testator  from  a 
Judgment  of  the  probate  court  admitting  the 
last  will  and  testament  to  probate  in  com- 
mon form  without  notice  to  the  heirs,  and  the 
coiu-t  held  that  the  appeal  could  be  taken  by 
the  heirs  who  had  not  been  made  parties  to 
the  proceedings.  The  decision  was  put  on 
the  ground  that  adversary  rights  were  in- 
volved in  the  Judgment  admitting  the  will 
to  probate,  that  no  other  method  was  under 
the  law  afforded  the  heirs  of  contesting  the 
will,  and  that  the  conclusion  reached  met 
the  requirements  of  the  constltntional  pro- 
vision which  declares  that  "any  person  la  en- 
titled to  a  certain  remedy  in  the  laws  for 
all  injuries  or  wrongs  he  may  receive.  In  his 
person,  property  or  character."  There  la. 
however,  a  broad  distinction  between  the 
rights  Involved  in  that  case  and  In  the  case 
at  bar.  In  that  case  private  rights  were  In- 
volved and  were  adversely  adjudicated  by  ad- 
mitting the  win  to  probate  and  no  otber 
remedy  was  open  under  the  law  than  by  al- 
lowing an  appeal.  The  appellants,  in  that 
case,  were  "entitled  to  their  day  in  court," 
and  In  no  other  way  could  they  secure  It. 
But  in  the  case  at  bar  no  adverse  private 
rights  were  directly  adjudicated.  The  grant- 
ing of  a  ferry  license  Is  not  the  adjudication 
of  private  right,  though  such  rights  may  in- 
cidentally grow  out  of  the  license  granted. 
The  county  court  in  granting  a  ferry  license^ 
does  so  for  the  benefit  of  the  pnbllc  tliongh 
the  Individual  who  obtains  the  license  re- 
ceives an  Incidental  benefit  and  private  rights 
grow  up  under  It  It  is  true  that  in  grant- 
ing a  license  to  Turner  and  Thomas  the  court 
Indirectly  and  incidentally  created  competi- 
tion for  Williamson  in  his  business  as  fory 
keeper,  but  the  Judgment  granting  the  license 
was  not  such  a  direct  adjudication  of  bis 
rights  as  made  him  "the  party  aggrieved." 
The  county  court  had  the  power,  nnd»  c^ 
tain  conditions  named  in  the  statute,  to  grant 
more  than  one  ferry  license  at  the  same  place 
and  because  It  did  so.  It  cannot  be  said  that 
the  Judgment  was  an  adjudication  of  the 
rights  of  the  party  who  first  obtained  licmsev 
unless  he  made  himself  a  party  before  ren- 
dition of  the  Judgment 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  appeal  from  the  county 
court  of  leard  county  dismissed. 
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STATE  ▼.  TEMPLE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  6,   1906.) 

1.  InroBUATios  —  VsRanoATiON  —  Infobha- 
noIT  AND  Beuef. 

Under  the  express  provisioDS  of  Rev.  St. 
1899,  f{  2477,  2479,  an  Information  by  the  prose- 
cntlng  attorney  ma;  be  verified  on  mformation 
and  belief. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
G^t  Dig.  Indictment  and  Information,  {{  167, 

loa] 

2.  Sahk — OBJEonoNS — Watvkb. 

An  objection  that  an  information  was  not 
verified  on  the  prosecntine  attorney's  knowledge 
was  waived  where  the  objection  was  not  raised 
by  a  motion  to  quash. 

[Bid.  Note. — For  cases  in  point,  see  vol.  27, 
C«ait.  Dig.  Indictment  and  Information,  (  632.J 

3.  Criionai.  Law — Rkcobd — Sweabhto  Jttbt. 

Where  the  record  of  a  criminal  trial  con- 
tained an  entry  after  naming  the  12  jurors, 
followed  by  a  recital  that  they  were  "twelve 
good  lawful  men  of  the  body  of  the  county, 
•  •  •  duly  tried,  impaneled  and  sworn  to 
try  the  cause,"  etc.,  ancb  entry  was  sufficient 
to  show  that  the  jury  was  actually  sworn  to 
try  the  case. 

[Ed.  Note. — For  cases  in  point,  see  yoL  15, 
Cent  Dig.  Criminal  Law,  SS  2760,  8024.] 

4.  SaIOB — PBBSENCE   of    DEFEmtAHT  —  AFFBAI. 
— PBESmiFTIONS. 

Where  the  record  of  a  criminal  trial  re- 
cited that  defendant  was  present  and  was  ar- 
raigned in  open  court ;  that  he  entered  his  plea 
of  not  guilty;  that  his  motion  for  continuance 
and  change  of  venue  were  taken  up  and  over- 
ruled; that  thereupon  the  jury  was  selected, 
sworn,  and  on  the  same  day  returned  their 
Terdict — it  sufficiently  appeared  that  defendant 
was  present  when  the  verdict  was  received, 
onder  Rev.  St.  1899,  {  2610,  providing  that, 
when  it  appears  that  defendant  was  present  at 
the  commencement  or  any  other  stage  of  the 
trial,  it  shall  be  presumed  on  appeal,  in  the 
absence  of  evidence  to  the  contrary,  that  he 
was  present  during  the  whole  trial. 

[Ed.  Note. — For  cases  in  point,  see  toL  15, 
Cent  Dig.  Criminal  Law,  S  3027.] 

5.  Sake — Ibons — Iupbofeb  Usi. 

Where  accused  was  not  manacled  while  his 
trial    was   actually   in   progress,    he    was   not 

firejadiced  by  the  fact  that  he  was  brought 
nto  oonrt  manacled  from  the  jail,  and  was 
manacled  again  in  the  presence  of  some  of 
the  jurors  preparatory  to  his  being  returned  to 
the  jail  during  an  intermission. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  (  1484.] 

6.  HomoiDB — Abbattlt  with  Ihtbnt  to  Kux. 

Rev.  St  1899,  f  1847,  provides  that  every 
person  who  shall  on  purpose  and  of  malice 
aforethought  shoot  at  another  with  a  deadly 
weapon  or  by  any  other  means  or  force  likely 
to  produce  death,  or  great  bodily  harm,  with 
intent  to  kill,  maim,  ravish,  or  rob  such  person, 
or  in  an  attempt  to  commit  any  other  felony, 
etc,  shall  be  punished  by  imprisonment  Held, 
that  an  information  charging  that  defendant 
nnlawfully,  feloniously,  on  purpose,  and  of  his 
malice  aforethought,  in  and  upon  one  O.  did 
make  an  assault,  and  did  then  and  there,  feloni- 
ously, on  purpose,  and  of  his  malice  afore- 
thought, shoot  and  strike  him,  the  said  O., 
in  and  upon  the  face  and  head  with  a  certain 
revolving  pistol  then  and  there  loaded  with 
leaden  Milla,  which  defendant  then  and  there  in 
his  band  held  with  intent  the  said  G.,  on  pur- 
pose and  of  his  malice  aforethought,  to  kill 
and  murder,  etc.,  sufficiently  stated  the  offense 
defined  by  such  section. 


7.  Cbiuinal   Daw— iNaxBTTOTiOHS  —  BxAsoif- 

ABIB  DOTTBC. 

An  instruction  that  accused  is  presumed  to 
be  Innocent  of  the  oifense  charged,  which  pro- 
sumption  continues  throughout  the  case  until 
overcome  by  evidence  showing  him  guilty  be- 
yond a  reasonable  doubt,  and  that,  if  the  Jnry 
had  a  reasonable  doubt  of  defendant's  guilt, 
they  must  acquit  him,  but  that  such  a  doubt 
must  be  a  substantial  doubt  founded  on  evi- 
dence, and  not  a  mere  possibility  of  defendant's 
innocence,  was  correct 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  ({  1904-1922.] 

8.  SaUJ! COKTIinjANCB DiSCBETIOR. 

The  granting  of  a  continuance  in  a  criminal 
case  rests  largely  within  the  discretion  of  the 
trial  court 

[Ed.  Note. — ^For  cases  in  point,  see  toL  14, 
Cent  Dig.  Criminal  Law,  {  1311.] 

8.  Saub — ^Absence  or  Witness — Diuoenoe. 

An  application  for  a  continuance  of  a 
criminal  case  for  absence  of  a  material  wit- 
ness, merely  alleging  that  defendant  had  nsed 
I  due  and  proper  diligence  to  locate  the  witness, 
but  had  been  vmable  to  do  so  until  the  present 
time,  was  defective  for  failure  to  state  what 
diligence,  if  any,  had  been  so  used. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  i  1359.] 

10.  Same— Pbobable  Effect  of  Testimony. 

In  a  prosecution  for  assault  with  intmt 
to  kill,  defendant,  though  represented  by  able 
counsel,  made  no  effort  to  disclose  on  cross-ex- 
amination of  the  state's  witness  that  an  alleged 
absent  witness  was  present  at  the  time  of  the 
assault  nor  that  the  persons  assaulted  or  any 
one  else  began  the  difficulty  by  assaulting  de- 
fendant so  as  to  compel  him  to  shoot  in  self- 
defense,  and  defendant  offered  no  tntimony  on 
his  own  behalf.  Held,  that  the  denial  of  a 
continuance,  in  order  to  enable  defendant  to  pro- 
care  a  witness  whom  defendant  alleged  was 
present  at  the  time  of  the  assault,  and  would 
testify  to  such  facts,  was  not  an  abuse  of  dis- 
cretion. 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; B.  J.  Casteel,  Judge. 

Sol  Temple  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.     Affirmed. 

Botiston  ft  Buckner  and  Jno.  C.  Moore,  for 
appellant  The  Attorney  General  and  Rash 
G.  Lake,  for  the  State. 

GANTT,  J.  This  Is  a  prosecution  begun  by 
the  prosecuting  attorney  of  Buchanan  county. 
Mo.,  by  filing  an  information  in  the  criminal 
court  of  that  county  charging  that  the  de- 
fendant, with  nnlawfully,  feloniously,  on  pur- 
pose, and  of  Ms  malice  aforethought,  made  .an 
assault  and  shot  and  struck  WllMam  P.  Gib- 
son, with  a  certain  revolver  loaded  with  gun- 
powder and  leaden  balls,  on  the  14th  day  of 
May,  1904.  The  defendant  was  duly  arraign* 
ed  and  entered  his  plea  of  not  guilty.  On 
the  4th  day  of  August,  1904,  he  made  an  ap- 
plication for  a  continuance,  which  was  beard 
and  overruled,  and  thereupon  he  made  an  ap- 
plication for  a  change  of  venue,  which  was 
denied  on  the  ground  that  due  notice  had  not 
been  given  to  the  prosecuting  attorney.  A 
jury  was  impaneled  to  try  the  case,  and 
after  hearing  the  evidence  found  the  defend- 
ant guilty,  and  assessed  his  punishment  at 
10  years  in  the  penitentiary.    In'due  time  tbe 
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d^endant  filed  his  motions  for  new  trial  and 
in  arrest  of  Judgment,  which  were  consider- 
ed by  the  court  and  overruled.  On  the  ISth 
day  of  August  the  defendant  was  sentenced 
In  accordance  with  the  verdict,  from  which 
sentence  and  Judgment,  the  defendant  has 
appealed  to  this  court  There  is  practically 
no  controversy  as  to  the  evidence  in  the  case. 
The  testimony  discloses  the  following  facts : 
On  the  14tb  day  of  May,  1904,  In  the  after- 
noon, a  man  by  the  name  of  Wllkerson  called 
upon  Gibson,  who  was  a  police  sergeant  In  thet 
city  of  St  Joseph,  to  come  to  a  livery  barn 
with  him  and  see  whether  or  not  a  team  in 
the  bam,  and  which  had  been  placed  there 
by  the  defendant,  answered  the  description 
of  a  team  which  had  been  advertised  as  hav- 
ing been  stolen  at  Savannah,  Mo.,  and  of 
which  the  St  Joseph  police  officers  had  a  de- 
scription. In  company  with  Wllkerson,  the 
prosecuting  witness,  Olbson,  went  to  a  saloon 
In  the  neighborhood  of  the  bam  and  asked 
the  defendant  Temple,  to  show  him  the  team, 
explaining  to  Temple  that  he  (Olbson)  was  a 
police  officer.  Temple  accompanied  them  to 
the  bam,  and  on  the  way,  at  Wllkerson's  re- 
quest, Officer  Grable  Joined  them.  Defend- 
ant Temple,  stepped  Into  the  stall  of  one 
of  the  horses  and  was  engaged  in  untying  it 
when  Gibson  remarked,  "Why  this  is  not  the 
team."  And  Temple,  who  was  slow  in  back- 
ing out  the  horse,  was  addressed  by  Wllker- 
son, who  said:  "  "It  takes  you  a  long  time  to 
untie  those  horses.  Why  don't  you  get  those 
horses  out?  It  takesyoua  bell  of  a  long  time 
to  untie  those  horses.  Why  don't  you  bring 
them  out  of  there?'  At  about  that  time  Wll- 
kerson saw  the  defendant  draw  his  gun 
(which  was  a  44-callber  self-acting  revolver), 
and,  thrdwlng  his  arm  over  the  neck  of  the 
horse,  which  was  between  the  defendant  and 
Gibson,  Temple  flred  the  revolver;  the  ball 
striking  Gibson  in  the  face,  and  so  close  was 
the  revolver  to  Gibson  that  the  powder  burned 
his  face.  The  defendant  then  turned  bis  re- 
volver upon  Officer  Grable,  and  the  officer 
states  in  response  to  the  question:  "Q.  What 
did  you  do?  A.  Well,  Just  as  soon  as  he  shot 
Gibson,  he  throwed  the  gun  right  in  my  face, 
and  I  was  standing  like  this,  with  my  hands 
in  my  pockets,  and  Just  aa  he  drawed  it  in 
my  face  I  clinched  it  Q.  Is  this  the  gun 
that  was  used  there?  A.  Yes,  sir ;  this  is  the 
gun.  Now,  as  he  drawed  it,  I  caught  it  like 
that  I  grabbed  It  Just  in  that  shape  and 
clinched  it  with  my  thumb  l>ehlnd  the  ham- 
mer, and  then  holding  it  in  this  way,  and  then 
several  times  he  would  wrench  it  around  and 
take  hold  with  both  bands  and  try  to  pull  it 
off,  but  I  clinched  it  here,  and  the  old  Nick 
himself  could  not  pull  it  off."  With  the  help 
of  bystanders,  Temple  was  finally  subdued. 
The  testimony  shows  that  no  charge  was 
made  against  Temple.  The  request  was  made 
that  he  produce  for  Inspection  the  horses  he 
had  for  sale,  and  while  In  the  pretended  act 
of  complying  with  Gibson's  request  be  open- 
«d  fire,  shot  Gibson  and  attempted  to  shoot 


Officer  Grable.  No  testimony  was  offered  by 
the  defense.  The  facta  in  the  case  upon 
which  this  appeal  is  prosecuted  will  l>e  noted 
in  connection  with  the  several  propositions 
advanced  by  the  counsel  for  the  defendant  to 
secure  a  reversal  of  the  Judgment 

1.  The  information  is  assailed  because  It 
was  verified  solely  on  the  information  and  be- 
lief of  the  prosecuting  attorney,  and  does 
not  purport  to  be  based  upon  his  actual 
knowledge.  Our  statute  (sections  24TZ',  24T9, 
Rev.  St  1899)  permits  the  verification  of  an 
Information  by  the  prosecuting  attorney  upon 
his  Information  and  belief,  and  the  cases  cited 
from  other  Jurisdictions  are  not  controlling 
authority  on  this  point  Moreover,  tbe  In- 
formation In  this  case  was  not  cballensed  by 
motion  to  quash,  and  the  defendant  waived 
this  point  by  not  making  his  objection  to  tbe 
information  on  that  ground  prior  to  the  trial 
of  the  case.  State  ▼.  Brown,  181  Ma  192, 
loc.  clt  226,  79  S.  W.  1111. 

2.  It  Is  objected  that  the  record  does  not 
affirmatively  show  that  the  Jury  was  sworn 
to  try  the  case.  This  exception  is  based  upon 
a  misapprehension  of  what  the  recoeA  dis- 
closes. The  entry  of  the  record  on  this  point 
is  as  follows:  After  naming  the  12  Jurors 
by  name,  it  proceeds  "twelve  good,  lawful 
men  of  the  body  of  the  county,  who  are  duly 
tried,  impaneled,  and  sworn  to  try  the  cause," 
etc.  This  form  was  held  sufficient  In  State 
V.  Schoenwald,  31  Mo.  159.  In  the  case  Just 
cited  Judge  Scott  speaking  for  this  court 
said :  "The  books  state  the  form  of  the  oath 
to  be  administered  In  criminal  trials.  But  It 
does  not  appear  that  the  oath  as  administer- 
ed should  be  entered  on  record.  •  •  • 
And,  as  the  approved  forms  of  entries  in 
capital  cases  do  not  require  that  the  oath 
should  be  formally  entered  of  record,  we 
consider  that  on  the  record  as  made  out  there 
is  no  error."  This  assignment  of  error  must 
be  considered  untenable. 

3.  There  Is  no  merit  in  the  point  made  that 
the  record  does  not  show  the  defendant  pres- 
ent during  the  trial  and  at  the  time  the  ver- 
dict was  received.  The  whole  trial  occurred 
on  the  4th  day  of  August,  1904.  The  record 
Of  that  day's  proceedings  shows  that  the  de- 
fendant was  present  and  arraigned  In  <qpen 
court  and  entered  his  plea  of  not  guilty,  and 
that  bis  motions  for  continuance  and  change 
of  venue  were  taken  up  and  overruled,  and 
that  the  prosecuting  attorney  and  tbe  defend- 
ant made  their  challenges,  and  thereupon  the 
Jury  as  selected,  were  duly  sworn,  and  on  the 
same  day  the  Jury  returned  their  verdict  in 
the  cause.  It  Is  unquestionably  true  that  a 
defendant  in  a  felony  case  must  be  present 
at  every  stage  of  the  trial.  But  by  section 
2610,  Bev.  St  1899,  it  Is  provided  "tliat  when 
the  record  in  the  appellate  court  shows  that 
the  defendant  was  present  at  the  commence- 
ment, or  any  other  stage  of  the  trial,  it  shall 
be  presumed  in  the  absence  of  all  other  evi- 
dence In  the  record  to  the  contrary,  that  he 
was  present  during  the  whole  trial."    Section 
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2610,  anpra,  was  designed  and  has  tbe  effect 
to  change  the  burden  of  proof  aa  to  the  pres- 
ence of  the  defendant  at  every  stage  of  the 
trial.  The  dedslona  of  this  oonrt  prior  to  Its 
-enactment  and  the  adjudication  of  thb  varl- 
ons  other  courts  In  this  country,  in  the  ab- 
sence of  such  a  statute,  cannot  control.  The 
facts  in  tills  record  Indicate  the  wisdom  of 
the  statute.  It  will  be  obseryed  that  the  de- 
fendant not  only  does  not  claim  that  as  a 
matter  of  fact  he  was  absent  when  the  Jury 
returned  their  verdict,  but  In  his  own  affl- 
-davit  in  support  of  his  motion  for  new  trial 
he  states  that  at  the  convening  of  the  after- 
noon session  on  the  4th  day  of  August  1904, 
Jie  was  brought  into  the  courtroom  for  further 
proceedings  in  the  custody  of  two  officers  who 
were  gruarding  him.  It  was  the  purpose  of 
the  statute  to  avoid  granting  of  new  trials 
-and  reversal  of  judgments  in  criminal  .cases 
simply  because  by  the  inattention  of  tbe  clerk 
of  the  courts,  in  writing  the  record  of  crim- 
inal cases,  the  presence  of  the  defendant  at 
each  stage  of  tbe  trial  was  not  noted  on  the 
record.  Tlie  statute  makes  it  the  Imperative 
-duty  of  the  several  Judges  to  superintend  the 
making  up  of  the  records  In  their  courts,  and 
the  prosecuting  attorneys  should  see  to  It 
that  the  entries  in  criminal  proceedings 
shotdd  recite  the  presence  of  tbe  defendant 
at  the  various  stages  of  the  trial  and  avoid 
appeals  upon  such  grounds  as  this.  But  be- 
cause this  was  BO  often  neglected,  and  Judg- 
ments had  been  reversed  by  this  court  for  the 
failure  of  the  record  to  affirmatively  show  the 
presence  of  tiie  defendant,  this  statute  was 
enacted.  Aa  nothing  to  the  contrary  appears 
In  this  record,  and,  as  already  seen,  the  rec- 
ord does  show  the  defendant  was  present 
at  the  Impaneling  of  the  Jury,  the  presump- 
tion must  be  indulged  that  he  was  present 
when  the  verdict  was  received.  Stato  v.  Bar- 
rlngton  (not  yet  officially  reported)  96  8.  W. 

4.  It  is  assigned  as  error  that  the  court 
«rred  in  permitting  the  defendant  to  be  man- 
acled and  shackled  In  the  presence  of  the  Ju- 
-ry,  and  for  this  reason  a  new  trial  should  be 
-granted.  The  facts  upon  which  this  assign- 
ment of  error  is  predicated  appear  from  the 
affidavit  filed  by  the  defendant  and  others  in 
bis  behalf,  as  well  as  those  filed  by  the  sher- 
iff and  his  deputies,  and- are  as  follows :  Up- 
«n  the  convening  of  the  court  at  the  after- 
noon session  on  the  day  on  which  defendant 
was  tried  the  defendant  was  brought  to  the 
conrtroom,  with  handcnfTs  on  him,  which 
were  removed  by  tbe  officer  before  the  cause 
-was  resumed,  and  at  the  noon  hour,  when  the 
recess  for  dinner  was  taken,  the  officers 
placed  the  handcuffs  upon  him  to  remove  htm 
to  the  Jail,  and  this  was  done  in  the  presence 
of  at  least  some  of  the  Jurors  who  were  try- 
ing the  case.  As  a  reason  for  securing  the 
prisoner  in  this  manner,  the  sheritr  makes 
-affidavit  that  at  the  time  and-  prior  to  that 
-date  he  Iiad  received  information  to  the  effect 
4bat  tbe  defendant  was  a  desperate  criminal ; 


that  he  bad  broken  Jail  at  Pond  Creek,  OkU 
on  two  different  occasions  when  confined  for 
crimes;  that  on  one  of  these  occasions  tbe 
defendant,  as  the  sheriff  was  informed,  wbw 
in  the  courtroom,  drew  two  revolvers,  which 
bad  been  secretly  supplied  him,  and  covered 
the  officers  with  the  same,  backed  out  of  the 
courtroom,  mounted  a  horse  in  waiting  out- 
side, and  made  his  escape;  that  the  defend- 
ant bad  told  one  of  the  Jailers  that  he  had 
once  broken  Jail  by  the  use  of  a  false  pistol, 
which  be  had  made  out  of  tin,  and  by  means 
of  which  he  intimidated  his  Jailer  and  made 
his  escape ;  that  these  reports  having  reached 
the  sheriff  caused  him  to  caution  his  deputies 
to  be  very  careful  with  defendant;  that  he, 
the  sheriff,  had  been  present  often  during  the 
trial  of  the  defendant,  and  the  defendant  had 
never  been  handcuffed  during  the  trial.  The 
deputy  sheriff,  Frank  Johnson,  made  affidavit 
that  be  bad  charge  of  the  defendant;  that 
in  taking  prisoners  to  and  from  the  Jail  to  the 
courtroom  it  was  customary  to  handcuff  all 
male  prisoners ;  that  the  Jail  is  separate  and 
apart  from  the  courthouse,  and  is  reached  by 
traversing  some  50  feet  Fifth  street,  one  of 
the  main  thoroughfares  of  tbe  city  of  St 'Jo- 
seph ;  and  that  it  is  necessary  to  pass  through 
dark,  crowded  corridors  of  the  courthouse 
and  up  a  stairway,  in  all  covering  a  distance 
of  over  200  feet  as  In  all  other  cases  the  de- 
fendant was  freed  from  his  handcuffs  when 
seated  in  the  courtroom,  and  the  handcuffs 
replaced  when  the  defendant  was  taken  and 
removed  from  the  courtroom  after  adjourn- 
ment of  tbe  court;  that  defendant  was  re- 
ported to  be  a  dangerous  criminal,  and  the 
sheriff  was  advised  that  tbe  defendant  bad 
made  his  escape  from  the  courtroom  while 
on  trial  at  Pond  Creek,  Okl.;  that  at  the 
said  August  term  the  defendant  was  on  trial 
for  an  assault  with  an  intent  to  kill  two  public 
officers  of  the  city,  and  was  also  held  on  the 
charge  of  stealing  two  horses;  that  tbe  de- 
fendant was  a  magnificent  specimen  of  phys- 
ical manhood,  of  vicious  temperament  and 
on  trial  for  a  vicious  assault;  that  In  spite 
of  Ills  knowledge  of  these  facts  affiant  en- 
deavored in  every  way  possible  to  handle  and 
safely  keep  the  defendant  In  an  unobtrusive 
way,  and  to  do  nothing  indicative  of  any  un- 
usual care  or  watchfulness  on  affiant's  part, 
and  that  there  was  nothing  out  of  the  ordi- 
nary in  guarding  a  male  prisoner.  In  State 
▼.  Kring,  64  Mo.  591,  Judge  Napton,  speaking 
for  this  court,  in  reviewing  the  Judgment  of 
tbe  St  Louis  Court  of  Appeals  in  the  same 
case  (1  Mo.  App.  438),  said:  "The  English 
authorities  sustain  tbe  conclusion  of  the 
Court  of  Appeals  as  well  as  the  other  causes 
cited  in  the  brief  for  counsel  for  the  defend- 
ant to  which  may  be  added  People  v.  Har- 
rington, 42  Cal.  165,  10  Am.  Rep.  296.  From 
all  these  cases  it  seems  very  clear  that,  with- 
out some  good  reason  authorizing  the  crim- 
inal court  to  depart  from  the  general  prac- 
tice in  England  and  in  this  country,  the 
shackles  of  the  prlsonw  when  brought  be- 
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fore  the  Jury  for  trial  should  be  removed. 
We  have  no  doubt  of  the  power  of  the  crim- 
inal court  at  the  commencement,  or  dnring 
the  progress  of  the  trial,  to  make  such  orders 
as  may  be  necessary  to  secure  a  quiet  and 
safe  one,  but  the  facts  stated  by  the  court 
In  this  case  as  shown  by  the  record,  that  the 
prisoner  had  assaulted  a  person  in  court 
about  three  months  before  the  trial  at  which 
be  was  tried,  would  hardly  authcH-lze  the 
court  to  assume  that  on  this  trial  for  life  he 
would  be  guilty  of  similar  outrages.  There 
must  be  some  reason  based  on  the  conduct  of 
the  prisoner  at  the  time  of  the  trial  to  au- 
thorize so  Important  a  right  to  be  forfeited. 
When  a  court  allows  a  prisoner  to  be  brought 
before  a  Jury  with  his  hands  chained  In 
Irons  and  refuses  on  his  application,  or  that 
of  his  counsel,  to  order  their  removal,  the 
jury  must  necessarily  conceive  a  prejudice 
against  the  accused  as  being,  in  the  opinion 
of  the  Judge,  a  dangerous  man,  and  one  not 
to  be  trusted  even  under  the  surveillance  of 
the  officers.  Besides,  the  condition  of  the 
prisoner  in  shackles  may  to  some  extent  de- 
prtve  him  of  the  free  and  calm  use  of  all  of 
his  faculties."  In  the  Krlng  Case  the  facts 
upon  which  the  foregoing  information  was 
predicated  were  these:  "The  defendant  was 
brought  to  the  bar  of  the  court,  and,  having 
announced  through  his  counsel  his  readiness 
for  trial,  the  court  thereupon  ordered  the 
trial  to  proceed.  Defendant  being  ironed  with 
handcuffs,  or  manacles,  upon  his  hands  and 
wrists,  his  counsel  then  and  there  made  a 
motion  to  the  court  to  have  the  same  re- 
moved, which  the  court  refused  to  do,  over- 
ruling the  motion.  The  court  stated  that  an 
assault  made  by  the  accused  on  J.  O.  Broem- 
ser,  husband  of  deceased,  in  open  court,  when 
the  accused  was  last  here,  was  the  reason 
why."  Judge  Bakewell,  for  the  Court  of  Ap- 
peals, reviewed  the  common  law  on  this  sub- 
ject, and  said:  "In  the  Case  of  Liayer,  16 
Howell's  St  Tr.  94,  who  was  tried  for  high 
treason  In  1722,  the  distinction  was  taken 
and  It  was  held  that  the  prisoner  might  be 
brought  ironed  to  the  bar  for  arraignment, 
but  that  his  shackles  must  be  stricken  off  at 
the  trial.  'My  lord,'  said  the  prisoner,  In 
the  report  of  that  case,  'I  hope  I  shall  have 
these  chains  taken  oft,  that  I  may  have  the 
free  use  of  that  reason  and  understanding 
which  God  hath  given  me,'  to  which  the  Lord 
Chief  Justice  replies :  'As  to  the  chains  you 
complain  of,  it  must  be  left  to  those  to  whom 
the  custody  of  you  Is  committed  to  take  care 
that  you  may  not  make  your  escai>e.  When 
you  come  to  your  trial,  then  your  chains 
may  be  taken  ofC.'  To  which  the  counsel  for 
the  prisoner  said :  'Tour  lordship  has  limit- 
ed It  as  an  indulgence  extended  to  him  when 
he  comes  to  his  trial  that  his  irons  should  be 
takrn  off,  but  I  humbly  Insist  upon  it  that, 
by  law,  he  ought  not  to  be  called  upon  even 
to  plead  until  his  fetters  are  off.  My  Lord 
Coke  (3  Inst  35)  Is  clearly  of  that  opinion  in 
his  Fleas  to  the  Crown;  and  It  1b  admitted  on 


all  hands  that  when  he  comes  to  be  tried,  bit 
shackles  must  be  off,  and  upon  debate  it  was 
so  determined  in  Cranbumer's  Case,  IS  How- 
ell, 222.  The  only  reason  for  putting  of  Irons 
at  all  on  a  prisoner  Is  to  keep  him  in  safe 
custody,  and  the  reason  why  they  are  takoi 
off  In  the  course  of  proceedings  against  him 
in  a  court  of  Justice  seems  to  be  that  bis 
mind  sbould  not  be  disturbed  by  any  uneasi- 
ness his  body  or  limbs  should  be  under.'  The 
Lord  Chief  Justice  said;  'No  doubt  wlien 
he  comes  upon  his  trial,  the  authority  is 
that  he  Is  not  to  be  in  vlncnlis  during 
his  trial,  but  should  be  so  far  free  that 
he  should  have  the  use  of  his  reason 
and  all  advantages  to  clear  his  innocaice. 
Here  he  is  only  called  upon  to  plead  by  ad- 
vice of  his  counsel  he  is  not  to  be  tried  now. 
When  he  comes  to  be  tried.  If  he  makes  that 
complaint  the  court  will  take  care  that  be 
should  be  In  a  condition  proper  to  make  bis 
defense;  but  when  he  is  only  called  on  to 
plead,  and  his  counsel  by  him  to  advise  bim 
what  to  plead,  why  are  his  chains  to  be  tak- 
en off  this  minute,  and  be  put  on  again  the 
next?" "  In  Walte's  Case,  1  Leach,  43,  wben 
the  defendant  had  pleaded  not  grnllty,  and 
was  put  upon  his  trial,  the  court  ordered  bis 
fetters  to  be  knocked  off.  Giving  full  ^ect 
to  the  doctrine  announced  In  Erlng's  Case, 
and  the  common-law  authorities,  it  is  obvious 
that  accepting  the  defendant's  own  account 
he  has  not  brought  himself  into  a  like  sit- 
uation with  that  described  in  either  of  those 
cases.  Adopting  his  own  version,  the  shack- 
les were  removed  from  him  as  soon  as  he 
was  brought  within  the  bar  of  the  court  In 
State  T.  Craft  164  Mo.  631,  65  S.  W.  280,  It 
was  said  by  Burgess,  J.,  for  this  court:  "At 
common  law,  when  a  prisoner  was  brought 
in  to  the  court  for  trial  upon  his  plea  of  not 
guilty  to  Indictment  for  a  criminal  offense, 
be  was  entitled  to  make  his  appearance  free 
from  all  shackles  or  bonds.  State  v.  Krlng, 
64  Mo.  591;  State  v.  Krlng,  1  Mo.  App.  438; 
People  V.  Harrington,  42  Cal.  165,  10  Am. 
Rep.  296.  And,  to  Justify  shackles  on  the  pris- 
oner dnring  the  trial,  there  must  exist  some 
good  reason  bottomed  upon  his  conduct  at  the 
time  of  the  trial.  Otherwise  In  this  country, 
when  the  prisoner  is  brought  before  the  Jury 
for  trial,  the  shackles  should  be  removed." 
In  State  v.  Temple  (handed  down  to-day) 
92  S.  W.  494,  this  same  error  is  urged,  and, 
speaking  for  this  court  Judge  Burgess  said: 
"It  has  been  held  by  this  court  following  the 
common-law  rule,  that  when  a  prisoner  is 
brought  into  court  for  trial  upon  his  plea  of 
not  guilty  to  an  indictment  for  the  criminal 
offense,  he  is  entitled  to  make  his  appearance 
free  from  all  shackles  or  bonds,  and  to  Justify 
the  keeping  of  shackles  upon  the  prisoner 
during  the  trial  there  must  arise  during  the 
trial  some  good  reason  therefor  based  xspon 
the  conduct  of  the  prisoner,  in  the  absence  of 
which  such  action  would  be  improper  and 
would  deprive  the  defendant  of  a  substan- 
tial legal  right  to  bis  prejudice.    But  there 
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1b  do  pretaise  that  the  prisoner  in  this  case 
was  shackled  during  the  trial.  On  the  con- 
trary, it  clearly  appears  tiiat  he  was  not  In 
any  way  deprived  of  the  free  and  calm  use 
of  all  of  his  faculties.  We  do  not,  however, 
Intend  to  be  understood  as  holding  that  any 
explanation  was  due  from  the  officer  in  charge 
of  the  defendant  f<v  placing  shackles  upon 
him  In  taking  him  to  and  from  the  courthouse 
daring  the  trial."  All  of  which  is  applicable 
to  the  facts  of  this  case  and  conclusively 
establish  that  the  defendant  has  no  ground 
of  complaint  on  account  of  the  action  of  the 
officer  in  handcuffing  him  while  bringing  him 
to,  and  taking  him  from,  the  court  State  v. 
Duncan,  116  Mo.  308,  22  S.  W.  689;  State 
▼.  Rudolph,  187  Mo.,  loc.  dt.  89,  85  S.  W.  584. 

5.  It  is  next  insisted  that  the  informa- 
tion is  bad.  The  information  was  drawn  to 
charge  an  offense  under  section  1847,  Rev.  St. 
1899;  It  charges  that  the  defendant,  unlaw- 
fully, feloniously,  on  purpose,  and  of  his 
malice  aforethought,  in  and  upon  one  Wil- 
liam P.  Gibson  did  make  an  assault,  and  did 
then  and  there  feloniously,  on  purpose  and 
of  bis  malice  aforethought,  shoot  and  strike 
him,  the  said  William  P.  Gibson,  In  and  upon 
the  face  and  head  with  a  certain  revolving 
pistol  then  and  there  loaded  with  leaden 
balls,  which  he,  the  said  defoidant,  then  and 
there  in  his  hand  had  and  held,  with  intent 
then  and  there  him,  the  said  Gibson,  on  pur- 
pose and  of  his  malice  aforethought,'  felon- 
iously, to  kill,  and  murder,  eta  The  infor- 
mation charges  every  element  of  the  offense 
denounced  in  section  1846,  and  Is  not  ob- 
noxious to  the  objection  made  by  defendant, 
and  is  in  accordance  with  the  precedents  of 
this  court  since  the  case  of  State  v.  C!omfort, 
6  Ho.  357 ;  State  v.  Chanler,  24  Mo.  871,  69 
Am.  Dec  432;  State  v.  Jones,  86  Mo,  623; 
State  V.  Wood,  124  Mo.  412,  27  8.  W.  1114; 
State  T.  Hendrickson,  165  Mo.  262,  65  S.  W. 
650. 

6.  The  first  instruction  given  by  the  court  of 
Its  own  motion  is  challenged.  That  Instruc- 
tion is  In  these  words:  "The  defendant  is 
presumed  to  be  innocent  of  the  offense  with 
which  he  stands  charged,  and  this  presump- 
tion continues  throughout  the  case  until  over- 
come by  evidence  showing  him  guilty  beyond 
a  reasonable  doubt;  and,  If  you  have  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant, 
you  must  acquit  blm,  but  such  a  doubt  to 
justify  an  acquittal  must  be  a  substantial 
doubt  founded  on  the  evidence,  and  not  a 
mere  possiblllly  of  the  defendant's  inno- 
cenca"  Defendant  assails  this  instruction 
on  the  authority  of  State  v.  Blue,  136  Mo.  41, 
37  S.  W.  796,  but  a  reading  of  the  Instruc- 
tion in  that  case  will  show  that  it  differs  ma- 
terially from  the  instruction  in  this  case. 
In  the  Blue  Case  the  instruction  required 
"the  doubt  to  be  consistent  with  the  evi- 
dence." There  Is  no  such  requirement  in  this 
case.  The  objection  is  not  well  taken.  It 
is  substantially  the  same  as  the  instruction 
on  reasonable  doubt,  approved  by  this  court 


In  State  t.  Blunt,  81  Mo.  50S,  4  S.  W.  894; 
State  T.  Sacre,  141  Mo.  64,  41  8.  W.  905; 
State  T.  Duncan,  142  Mo.  456,  44  S.  W.  268; 
State  T.  Adair,  160  Mo.  391,  61  S.  W.  187. 
We  must  be  allowed  again  to  commend  to 
the  trial  courts  the  instruction  In  State  ▼. 
Nueslein,  26  Mo.  Ill,  which  has  always  re- 
ceived the  approval  of  this  court 

7.  The  objection  urged  against  the  second 
instruction  is  that  it  eliminates  the  necessity 
of  proof  that  the  criminal  act  was  done  "pur- 
posely" and  "with  malice  aforethought"  A 
reference  to  the  instruction  ItseU  will  show 
that  the  Jury  was  required  to  find  that  the  de- 
fendant, "on  purpose,  willfully,  and  with  mal- 
ice aforethought,  made  an  assault  on  the  wit- 
ness Gibson  and  shot  him  In  the  face  and 
head,  with  the  Intention  of  killing  him." 
The  court  correctly  defined  "willfully,"  "mal- 
ice," and  "malice  aforethought,"  and  the  In- 
struction must  be  held  sufficient 

8.  The  last  assignment  of  error  is  that  the 
court  erred  In  overruling  the  defendant's  ap- 
plication for  continuance.  The  rule  in  this 
state  Is  firmly  established  that  the  granting 
of  a  continuance  Is  a  matter  resting  largely 
with  the  trial  court's  discretion,  and  nothing 
short  of  an  abuse  of  such  discretion  will  jus- 
tify an  Interference  by  this  court  The  af- 
fidavit assigned  as  a  reason  why  the  defend- 
ant could  not  safely  proceed  to  trial  that  one 
Charles  Drake,  who  was  a  competent,  ma- 
terial witness  for  defendant,  was  absent  It 
is  alleged  "that  the  said  witness  resides  in 
Lyle,  Grant  county,  Okl.,  and  that  he  ex- 
pected to  prove  that  Charles  Drake  was  pres- 
ent with  the  defendant  on  the  day  and  date 
named  in  the  Information,  and  at  the  time  of 
the  assault  complained  of  in  the  information, 
and  that  he  believes  that  he  can  prove  by 
said  witness  that  defendant  was  assaulted  by 
several  police  officers  without  provocation  or 
just  cause,  and  that  by  reason  of  said  as- 
sault was  compelled  and  did  retreat  as  far  as 
he  could  go,  whereupon  said  officers  struck 
and  beat  defendant  with  heavy  clubs  in  and 
about  the  head,  and  that  thereupon  defend- 
ant in  defense  of  his  own  life  shot  and  wound- 
ed one  of  the  said  officers ;  that  said  witness 
disappeared  on  the  day  and  date  named  in 
the  information  and  immediately  after  the 
assault  therein  complained  of,  and  that  de- 
fendant used  due  and  proper  diligence  to  lo- 
cate said  witness,  but  had  been  unable  to  do 
so  until  the  present  time,  but  he  Is  now  in- 
formed that  said  witness  Is  now  residing,  and 
may  be  found  In  lyle.  Grant  county,  Okl." 

So  far  as  mere  matter  of  form  is  con- 
cerned, the  affidavit  substantially  complies 
with  the  requirements  of  the  statutes  (sec- 
tion 2600),  with  the  exception  that  it  does 
not  state  what  diligence,  if  any,  had  been 
used  by  the  defendant  to  locate  the  alleged 
absent  witness,  Charles  Drake.  It  is  not 
averred  that  defendant  had  received  a  letter 
from  the  said  witness,  or  any  other  person 
living  at  Lyle,  Okl.,  that  the  said  Drake  was 
now  living  there,  nor  was  the  court  informed 
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as  to  thA  nature  of  the  Information  that  Jus- 
tified tlie  defendant  In  belioTlng  that  said 
Dralie  could  be  found  in  Lyie,  Grant  county, 
Okl.  In  State  v.  Worrell,  25  Mo.,  loc.  cit 
256,  It  was  said:  "Even  If  the  circuit  court 
may  have  seemingly  exercised  its  discretion 
without  proper  caution  at  first  (which  we 
do  not  pretend  to  say  was  the  case  here), 
yet  when  the  wtiole  case  la  presented  before 
this  court,  and  the  absent  witness,  from  what 
is  alleged  in  the  afildavit,  may  be  supposed 
not  to  be  able  to  change  the  result.  If  produced 
and  present,  and,  indeed,  onght  not  to  change 
the  result,  there  can  be  no  injury  done  to  the 
defendant  by  ruling  him  to  trial,  and  in  such 
cases  this  court  will  not  reverse."  In  State 
V.  Kindred,  148  Mo.  281,  49  S.  W.  848,  In 
passing  upon  the  question  of  whether  error 
had  been  committed  in  denying  a  contin- 
uance. It  was  said :  "la  the  meantime  he  al- 
leges that  the  defendant  on  or  about  the  Ist 
of  May  left  Mercer  county,  and  was  then  in 
Olclahoma  territory.  The  affidavit  does  not 
disclose  the  address  of  the  witness  in  Okla- 
homa. It  does  not  appear  that  he  has  be- 
come a  resident  of  that  territory,  nor  that  he 
went  there  with  a  view  of  a  permanent  resi- 
dence. For  aught  that  appears  to  the  con- 
trary the  witness  might  have  had  no  inten- 
tion of  settling  in  said  territory.  Being 
without  the  Jurisdiction  of  our  courts,  be 
might  feel  under  no  obligation  to  tarry  there 
until  a  commission  should  issue  a  notice  to 
t>e  served.  It  was  entirely  problematical 
where  and  when  this  witness  could  be  found." 
And  it  was  said:  "Looking,  now,  over  the 
whole  evidence,  that  of  the  defendant  and 
the  other  eyewitnesses,  we  can  see  there 
is  not  the  least  probability  that  the  testi- 
mony of  the  absent  witness,  if  given  as  indi- 
cated, would  have  aflTected  the  result,  nor 
would  It  have  cbanged  the  verdict  and  no  In- 
Jnry  resulted  by  refusing  the  continuance." 
So  we  can  now  look  at  the  whole  evidence  in 
this  case  and  the  affidavit  for  continuance, 
and  say  there  is  not  the  slightest  prob- 
ability that  If  the  said  witness  Drake  had 
appeared,  and  had  testified  as  Indicated  in 
this  affidavit,  or  if  his  deposition  had  been 
taken  in  Oklahoma  to  that  effect,  that  it 
would  have  had  the  slightest  effect  on  the 
result  of  the  trial.  It  is  significant  that,  al- 
though defendant  was  represented  by  able 
and  Industrious  counsel,  no  efTort  was  made 
to  disclose  on  the  cross-examination  of  the 
state's  witnesses  that  this  man  Drake  was 
present  at  the  livery  stable  when  the  defend- 
ant shot  Sergeant  Gibson,  nor  was  the  slight- 
est attempt  made  to  show  that  Gibson,  or 
Officer  Grable,  or  any  one  else,  begun  the  dif- 
ficulty by  assaulting  the  defendant,  or  beat- 
ing him  over  the  bead  with  clubs,  so  that  he 
was  compelled  to  shoot  Gibson  In  self-defense. 
In  the  face  of  the  testimony  of  the  Officers 
Gibson  and  Grable,  and  of  the  witnesses  Wll- 
kerson,  Lnchslnger,  and  Wakefield,  all  resi- 
dents of  Buchanan  county,  there  is  not  the 
slightest   probability   that   the   Jury   would 


have  accepted  the  vnsupported  teettmony  of 
the  peripatetic  witness  Drake,  and  foand 
that  the  defendant  shot  the  officer  in  self-de- 
fense. There  was  no  abuse  of  discretion  in 
refusing  to  delay  a  trial  of  so  much  impor- 
tance with  no  better  showing  of  dlligeoce 
than  is  disclosed  on  this  record.  The  evi- 
dence In  this  case  shof[8  that  a  deadly  as- 
sault was  made  upon  an  officer  of  the  law 
without  the  slightest  provocation.  The  de- 
fendant has  had  a  fair  and  Impartial  trial, 
and  should  congratulate  himself  that  the  vic- 
tim of  his  assault  did  not  die  trom  the 
wounds  he  inflicted  upon  him. 

The  Judgment  of  the  criminal  court  of  Bu- 
chanan county  Is  affirmed. 

BURGESS,  P.  J.,  and  FOX,  J,,  ooncar. 


GARR  ▼.   MISSOURI   PAC.   RT.    OO. 

(Supreme  Court  of  Missouri,  Division  Mo.  Z. 
March  6,   1906.) 

1.  Railroads  —   Injttbt   to   Pebson   Nkak 
Track — Case  Required  as  to  Licensee. 

A   railroad   company   owes   to    a    licensee 

walking  on   its  right  of  way  no  greater  duty 

than  not  to  negligently  or  wantonly  injure  him.' 

[Ed.  Note. — For  cases  in  point,  see  voL  41. 

Cent.  Dig.  Railroads,  i  1236.] 

2.  Sake  —  Negligence  —  Ihjttbt  erok  Dis- 
lodged Bbakeshoe. 

Where  a  licensee  walking  near  a  railroad 
track  was  struck  and  injured  by  a  brakeshoe. 
which  flew  from  a  passing  train,  the  railroad 
company  was  guilty  of  no  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  41. 
Cent  Dig.  Railroads,  {{  1252,  1253.] 

3.  Appeal — Gbounds  fob  Revebsal— Ebboks 
Affecting  Fabty  Not  Entitled  to  Snc- 

CBED. 

Erroneous  instructions  are  no  ground  for 
the  reversal  of  a  judgment  for  defendant,  if 
plaintiff  was  not,  from  any  point  of  view. 
entitled  to  recover. 

[Ed.  Note. — For  cases  in  point,  see  voL  3. 
Cent.  Dig.  Appeal  and  Error,  f  4227.] 

Appeal  from  St  Louis  Circuit  Court;  John 
W.  McEIhinney,  Judge. 

Action  by  William  Oarr  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

P.  Wm.  Provenchere,  for  appellant  Mar- 
tin  L.  Clardy  and  Henry  O.  Herbel,  for 
respondent 

BURGESS,  J.  This  Is  an  action  for  dam- 
ages in  the  sum  of  $10,000  for  personal  In- 
juries alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  the  negligence  of  de- 
fendant The  petition  alleges  that  the  pob- 
llc  and  plaintiff  were  for  a  long  time  ac- 
customed to  use  as  a  footway,  with  the  imowl- 
edge  and  consent  of  defendant  a  certain  part 
of  its  roadl>ed  in  the  ci^  of  Webster  Groves, 
In  St  Louis  county;  that  plaintiff,  while 
walking  ut>on  that  part  of  defendants  rlgM 
of  way  or  roadbed,  was  struck  by  a  piece 
of  brakeshoe  flying  from  a  car  of  a  passliic 
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train  of  defendant;  that  the  said  brakesboe 
was  part  of  an  appliance  used  for  operating 
the  train,  and  was  In  a  defective  and  dan- 
gerous condition,  liable  to  break  in  the  oper- 
-atlon  of  the  train,  and  a  part  thereof  to  fly 
off  and  injure  persons  along  tbe  road,  all 
of  which  defratdant  knew,  or  by  ordinary 
■CKce  might  have  known;  that  defendant  neg- 
Jigoitly  permitted  tbe  brakeshoe  to  be  on 
tbe  train  In  such  defective  and  dangerous 
condition,  and  the  brakeshoe,  being  in  a  de- 
fective and  dangerous  condition,  broke,  and 
a  part  of  it  flew  from  the  train  and  struck 
and  injured  plaintiff.  The  defenses  were 
«  general  denial  and  plea  of  contributory 
negligence.  Plaintiff  replied,  denying  all 
new  matter  set  up  In  tbe  answer. 

Tbe  facts  are  substantially  as  follows: 
Plaintiff  resides  In  St  Louis  county,  just 
outside  the  limits  of  Webster  Groves,  near 
the  roadway  of  defendant  Tuxedo  Station, 
near  which  the  accident  is  alleged  to  have 
'Occurred,  la  on  the  outskirts  of  the  town. 
On  Sunday  morning,  April  20,  1902,  plalntlCF 
started  to  church,  and  while  on  the  way 
-walked  along  the  north  side  of  the  northern 
moot  of  defendant's  two  tracks,  running  In  an 
«a8terly  and  westerly  direction  at  that  point. 
Tbe  track  next  to  and  north  of  which  he  was 
-walking  was  what  was  known  as  the  "west- 
iMiind  track,"  and  the  track  south  of  It, 
which  was  the  one  on  wblcb  the  train  was 
moving  at  the  time  of  the  accident,  was 
known  as  the  "eastbound  track."  Plaintiff 
was  walking  16  or  17  feet  north  of  the 
.train,  from  which  he  claims  the  brakeshoe 
flew  and  struck  him.  He  testified  that  the 
train  was  the  "fast  mall,"  and  his  witness, 
Murphy,  who  was  walking  a  short  distance 
beliind  htm  tbe  time  he  was  struck,  also 
testified  that  It  was  the  "fast  mall,"  and  gave 
its  number  as  No.  10.  This  was  the  regular 
fast  mall  train  which  was  <iue  at  Lake 
Jnnction,  a  short  distance  west  of  Tuxedo, 
nt  6:58  a.  m.  There  was  another  train,  No. 
•fi,  which  arrived  at  Lake  Junction  at  6:4B 
a.  m.,  or  13  minutes  before  the  fast  mall 
was  due  there.  Plaintiff  was  accompanied 
by  a  young  lady,  who  was  walking  Imme- 
diately behind  blm.  When  Carr  got  within 
about  200  feet  of  Tuxedo  Station,  this  fast 
mall  train.  No.  10,  passed  him  on  the  east- 
bound  track;  'there  being  the  west-bound 
tnxik  between  him  and  the  passing  train, 
or  a  space  of  at  least  17  feet  As  he  saw 
it  approaching,  be  stopped  and  looked  at 
'the  train  while  it  was  passing  and  was 
■trade  by  some  dark  object  which  flew  from 
the  train,  but  which  he  could  not  distinguish. 
The  lady  who  was  walking  Immediately  be- 
ttlnd  blm,  seeing  blm  reel  and  about  to  fall, 
caught  him  and  helped  him  to  his  home. 
She  testified  that  she  picked  up  a  part  of  a 
'brakeshoe  at  the  place  where  he  was  struck 
at  the  time,  but  after  carrying  It  a  short  dis- 
tance, dropped  it  and  assisted  Mr.  Carr 
borne.  Murphy,  his  other  witness,  who  was 
a  section  band  in  defendant's  employ,  hap- 


pened to  be  walking  west  several  hundred 
feet  behind  Carr  and  the  lady,  saw  the  fast 
mall,  No.  10,  approaching,  and,  as  It  was 
going  by  Carr,  saw  him  reel,  and  tbe  lady 
take  hold  of  blm  to  hold  him  up.  He  went 
to  them  and  assisted  Carr,  who  was  a  next- 
door  neighbor  of  his,  to  bis  home.  He  then, 
within  20  minutes  thereafter,  went  back  to 
the  scene  of  tbe  accident  and  found  a  piece 
of  a  brakeshoe  about  at  the  place  where  he 
saw  Carr  stagger  and  throw  it  down  the  em- 
bankment Mrs.  Carr,  his  sister-in-law,  who 
was  with  Carr  at  the  time  of  the  accident, 
went  back  to  the  scene  of  accident  about  an 
hour  and  a  half  thereafter,  and  states  that 
she  found  tbis  brakeshoe  at  about  the  place 
where  she  had  dropped  It,  although  Murphy 
testlfled  that  he  had  thrown  it  down  the  em- 
bankment. The  tracks  of  the  defendant  are 
laid  on  a  high  embankment  along  there,  and 
there  Is  a  road  known  as  Marshall  avenue, 
which  runs  parallel  with  tbe  railroad  tracks 
a  short  distance  west  of  plaintiffs  home,  and 
south  of  defendant's  right  of  way  there  was 
a  public  road  running  to  Tuxedo  Station, 
which  Carr  could  have  used  if  he  had  wished 
to  avoid  the  railroad  tracks.  Instead  of 
doing  that,  he  walked  along  tbe  north  side 
of  the  west-boimd  track,  towards  Tuxedo, 
and  the  church  he  was  going  to  attend,  as  It 
was  a  more  direct  route  and  the  walking 
better.  His  only  object  in  using  defendant's 
right  of  way  was  his  own  convenience.  It 
was  shown  by  quite  a  number  of  witnesses 
who  testified  for  plaintiff  that  people  in  that 
vicinity  used  the  defendant's  right  of  way  and 
tracks  for  that  purpose  quite  generally. 
The  defendant  proved,  and  Its  proof  was 
not  controverted  by  the  plaintiff,  that  it 
inspected  this  train  at  Sedalla  and  at  Pacific, 
Mo.,  before  It  reached  St  Louis ;  that  it  was 
in  good  condition,  and  no  brakeshoes  were 
missing;  that  immediately  upon  its  arrival  in 
St  Louis  that  morning  it  was  thoroughly  in- 
spected, and  no  brakeshoes  were  found  miss- 
ing therefrom  i  that,  shortly  after  this  r^u- 
lar  inspection  was  made  at  St  Louis,  a  mes- 
sage was  received  by  the  superintendent's 
office,  which  was  near  the  place  where  the 
train  was  standing,  to  the  effect  that  it  was 
claimed  that  a  man  had  been  struck  by  a 
brakeshoe  which  came  from  that  train,  near 
Tuxedo,  that  morning;  and  that  it  was 
thereupon  again  Inspected  by  three  of  four 
inspectors,  all  of  whom  testified  that,  after 
a  thorough  inspection  thereof,  they  found 
there  was   no  brakeshoe  missing  therefrom. 

At  the  conclusion  of  the  evidence  the  plain- 
tiff asked  tbe  court  to  instruct  the  jury  as 
follows : 

"(1)  If  the  Jury  believe  from  the  evidence 
tbat  on  April  20,  1902,  the  plaintiff,  while 
walking  on  tbe  rlgbt  of  way  and  roadbed  of 
defendant  In  the  city  of  Webster  Oroves,  In 
St  Louis  county,  Madison,  was  struck  and 
sustained  Injury  by  a  piece  of  an  iron  brake- 
shoe  which  was  flung  against  him  with  force 
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from  a  car  of  a  moving  paesenger  train,  by  rea- 
son of  the  movement  of  the  train,  which 
train  was  then  and  there  one  of  the  regular 
trains  of  the  defendant  engaged  In  carrying 
passengers,  and  that  the  said  brakeshoe  was 
an  appliance  of  said  train,  and  was  then  and 
there  made  use  of  and  employed  by  defendant 
In  operating  said  train,  and  If  the  Jury  find  from 
the  evidence  that  sa  Id  brakeshoe  was  in  a  defec- 
tive and  dangerous  condition  and  was  liable 
to  break  and  to  be  In  whole  or  In  part  flung 
oir  while  being  used  as  aforesaid,  and  was 
liable  to  Inflict  Injury  on  persons  along  the 
road  with  whom  It  came  in  contact,  and  if 
the  jury  find  from  the  evidence  that  all  of 
said  matters  were  known  to  the  defendant  at 
and  before  said  time,  or  [might]  would  have 
been  known  to  It  by  ordinary  care  on  its  part 
in  time  to  liave  remedied  such  defective  and 
dangerous  condition  before  said  time  in  the 
exercime  of  ordinary  care  on  its  part,  and  If 
the  Juo'  further  flnd  from  the  evidence  that 
plaintiff  did  not  in  any  manner  contribute  to 
bring  about  the  contact  between  himself  and 
said  piece  of  said  iron  brakesboe,  then  the 
Jury  will  return  a  verdict  for  the  plaintiff, 
provided  they  further  flnd  from  the  evidence 
that  the  place  where  plaintiff  was  injured 
was  not  fenced,  and  bad  for  years,  with 
the  [tacit]  knowledge  and  consent  of  defend- 
ant, been  habitually  used  by  the  public  as  a 
public  footway  and  footpath.  'Ordinary 
care,'  as  used  In  this  Instruction,  is  such  as 
a  person  of  ordinary  prudence  and  caution, 
according  to  the  usual  and  general  experience 
of  mankind,  would  exercise  in  the  same  sit- 
uation and  circumstances  as  those  of  the  de- 
fendant, whose  conduct  in  that  regard  is  in 
question  in  this  case."  Which  Instruction, 
as  offered,  the  court  refused  to  give  And 
the  court  of  Its  own  motion  changed  said  In- 
struction by  striking  out  the  words  between 
brackets  and  inserting  the  words  in  Italics 
and  said  Instruction,  as  so  changed,  the 
court  gave;  and  to  each  and  all  of  which 
rulings  and  actions  of  the  court  In  refusing 
said  Instruction  as  offered,  and  In  so  chang- 
ing said  Instruction,  and  giving  the  same  so 
changed,  the  plaintiff  duly  excepted  at  the 
time. 

"(2)  The  court  Instructs  the  Jury  that  the 
answer  of  defendant  sets  up  contributory 
negligence  on  the  part  of  plaintiff  as  a  de- 
fense to  this  action,  and  Is  in  the  nature  of 
a  plea  of  confession  and  avoidance,  and  im- 
pliedly admits  some  negligence  on  the  part 
of  defendant  in  the  transaction  Involved  In 
this  case,  and  the  Jury  are  authorized  so  to 
flnd."  Which  instruction  the  court  refused, 
and  to  the  action  and  ruling  of  the  court  in 
refusing  to  give  said  instruction  plaintiff 
duly  excepted  at  the  time. 

"(3)  If  the  Jury  find  for  the  plaintiff,  they 
will  assess  his  damages  at  such  sum  as  under 
the  evidence  they  believe  will  compensate 
him  for  the  pain  and  suffering  endured,  if 
any,  by  reason  of  the  matters  aforesaid,  for 


the  expense.  If  any.  Incurred  by  him  tber^y. 
for  the  loss  of  time,  if  any,  resultlnx  to  him 
therefrom  and  for  the  Impaired  power.  If 
any,  of  plaintiff  to  earn  a  livelihood  by  rea- 
son thereof,  not  exceeding  however  the  mint 
of  $10,000."  Which  instruction  as  ottered. 
the  court  modified  of  Its  own  motion,  by 
striking  out  the  words  "not  exceeding  bow- 
ever  the  sum  of  $10,000,"  and  said  Instruc- 
tion, so  modified,  the  court  grave. 

Over  the  objection  and  exception  of  plain- 
tiff, the  court  also  gave  the  following  In- 
structions: "(1)  The  court  instructs  the  Ju- 
ry that,  if  yon  believe  from  the  evidence  that 
the  plaintiff's  injuries  were  the  result  of 
mere  accident,  and  not  of  negligence  on  the- 
part  of  the  defendant,  your  verdict  will  be 
for  the  defendant  (2)  The  court  Instructs 
the  jury  that  defendant  was  not  required  to 
totlclpate  or  guard  against  unusual  or  ex- 
traordinary occurrences  resulting  from  the 
operation  of  Its  trains,  and  unless  you  believe - 
from  the  evidence  that  plaintiff's  injury  re- 
sulted from  a  cause  which  men  of  ordinary 
prudence,  engaged  in  the  operation  of  rail- 
roads, would  have  naturally  and  reasonably 
anticipated,  under  the  circumstances  In  evi- 
dence, your  verdict  will  be  for  the  defendant. 
(3)  The  court  instructs  the  Jury  that,  un- 
less you  believe  from  the  evidence  that  the- 
piece  of  brakeshoe,  by  which  plaintiff  claims 
to  have  been  struck,  was  a  part  of  the  train 
that  was  passing  plaintiff  at  the  time  he  was- 
struck  by  said  shoe,  your  verdict  will  be  for 
the  defendant" 

Under  the  facts  disclosed  by  the  record.  It 
may  be  conceded,  which  is  not  in  fact  con- 
troverted by  the  defendant  that  It  is  no 
defense  to  this  action  that  plaintiff,  at  the 
time  of  his  injury,  was  walking  along  on 
the  roadbed  of  defendant  That  plaintilT 
was  tacitly  a  licensee,  and  exercising  the 
privileges  of  such  In  using  defendant's  right 
of  way  and  track  as  a  footway,  is,  we  think, 
shown  by  the  evidence,  and,  this  being  the 
case,  the  question  arises  as  to  what  duty  de- 
fendant owed  plaintiff  as  such  licenseew 
Plaintiff  contends  that  the  defendant  com- 
pany owed  a  duty  to  the  public  to  conduct 
Its  business  in  a  manner  safe  to  the  public 
and  to  all  persons  traveling  upon  foot  at 
the  place  where  the  injury  occurred,  because 
the  tracks  and  right  of  way  at  that  place 
bad  t>een  used  as  footways  by  the  public, 
with  the  knowledge  and  tacit  consent  of  the 
defendant  and  that  if  plaintiff,  while  ao 
using  such  tracks  or  right  of  way,  was  in- 
jured through  the  defendant  company's  neg- 
ligence. In  having  and  using  on  a  passlns 
train,  and  in  the  <qperatlon  thereof,  an  appli- 
ance that  it  knew,  or  by  the  exercise  of  ordin- 
ary care  might  have  known,  was  defective 
and  liable  to  fly  off  and  injure  persons  along 
the  route  of  the  train,  the  ctHnpany  Is  liable. 

In  Brown  v.  Hannibal  ft  St  Joseph  B.  B. 
Ga,  50  Mo.  461, 11  Am.  Bep.  420,  the  plalntUT 
was   Injured  by  one  of  defendant's  traUia- 
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while  she  was  attempting  to  cross  defend- 
-ant^  track  and  right  of  way  under  the  fol- 
lowing circumstances..  The  plaintiff,  Mrs. 
Brown,  was  In  Cameron,  and  wanted  to  cross 
a  street  over  which  the  defendant's  track 
was  laid;  bnt  she  discovered  that  the  cross- 
ing was  obstructed  by  a  train  of  cars  stand- 
ing upon  the  track,  so  that  she  could  not 
imss  at  that  place.  She  then  turned  and 
-crossed  the  track  at  a  place  where  there  was 
no  public  crossing,  but  there  was  a  path 
4icros8  the  track  at  that  point,  which  was  oc- 
casionally used  by  the  people,  although  it  did 
not  appear  that  the  company  had  ever  au- 
thorized anybody  to  cross  at  that  place. 
When  plaintiff  went  on  the  track,  there  was 
«n  engine  and  tender  standing  tbereon  about 
six  feet  distant,  and  while  she  was  In  the  act 
-of  crossing  the  engine  moved  and  the  tender 
struck  her,  the  wheels  passing  over  and  crush- 
ing one  of  bet  legs.  She  testified  that  no 
«ignal  was  given  of  the  moving  train,  and 
she  did  not  notice  the  train,  until  struck  by 
the  tender.  The  evidence  with  regard  to  the 
ringing  of  the  bell  before  the  engine  started 
was  conflicting.  The  court  held  that,  though 
«  person  be  injured  while  unlawfully  on  a 
railroad  track,  or  contributes  to  his  injury 
"by  his  own  carelessness  and  negligence,  yet, 
if  the  Injury  might  have  been  avoldeid  by 
the  use  of  ordinary  care  and  caution  by  the 
railroad  company,  it  is  liable  for  damages 
for  the  Injury.  But  In  that  case  the  Injury 
-occurred  at  a  crossing  in  a  town,  and  which 
might  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  the  defendant's 
servants  In  the  movement  and  operation  of 
the  engine  and  train,  and  has  no  bearing  on 
this  case,  so  far  as  the  cause  of  the  alleged 
Injury  Is  concerned.  Iiewls  v.  St.  Louis  &  I. 
M.  R.  R.  Co.,  59  Mo.  405,  21  Am.  Rep.  385, 
was  an  action  for  damages  for  personal  in- 
juries sustained  by  a  brakeman  on  defend- 
ant's road,  and  caused  by  a  defect  in  defend- 
ant's track.  It  was  held  by  the  court  that  it 
Is  the  duty  of  railroad  companies  to  keep 
tbeir  road  and  works  and  all  portions  of  the 
track  in  such  repair,  and  so  watched  and 
tended,  as  to  Insure  the  safety  of  ail  who 
may  be  lawfully  upon  them,  whether  passen- 
gers or  servants  or  others,  and  that,  if  they 
fail  to  do  so,  they  are  guilty  of  a  breach  of 
duty,  and  liable  for  the  consequences.  That 
case,  like  the  former,  differs  very  materially 
from  the  case  at  bar,  and  is  not  In  point 
Another  case  relied  upon  by  plaintiff  is  that 
of  Hicks  V.  Pac.  Ry.  Co.,  64  Mo.  430.  In 
that  case  it  was  held  that,  even  supposing 
the  child  injured  was  a  trespasser,  the  liabil- 
ity of  the  railroad  company  to  him  for  in- 
juries would  not  be  restricted  to  those  which 
were  wanton,  but  would  embrace  all  such  as 
resulted  from  the  want  of  ordinary  care, 
and  that  the  care  and  caution  required  of 
railroad  companies  in  running  their  trains 
are  commensurate  with  the  danger  to  persons 
and  property  incident  to  that  mode  of  con- 


veyance. The  plaintiff  in  tliat  case  was 
standing  on  the  platform  adjoining  the  rail- 
road track  at  Lee's  Summit,  when  a  freight 
train  came  in  on  the  main  track,  and  a  piece 
of  timber  with  which  one  of  the  cars  was 
loaded,  and  which  projected  from  20  inches 
to  2  feet  over  the  side  of  the  car,  struck  and 
injured  plaintiff.  There  is  no  analogy  I>e- 
tween  that  case  and  the  case  at  bar.  It  is 
common  knowledge  that  a  timber  or  other 
hard  substance  projecting  some  two  feet  from 
the  side  of  a  moving  railroad  car  endangers 
the  safety  of  persons  who  might  be  standing 
near  the  track.  In  this  case  the  situation  is 
wholly  different  The  plaintiff  was  on  .the 
defendant's  right  of  way  enjoying  the  priv- 
ilege merely  of  a  licensee  In  walking  tbere- 
on, and  tlie  company  owed  him  no  other  or 
greater  duty  than  not  to  negligently  or  wan- 
tonly injure  him.  The  evidence  in  no  way 
shows  that  the  injury  was  the  result  of  neg- 
ligence on  the  part  of  the  company. 

It  makes  no  difference  whether  the  instruc- 
tions were  right  or  wrong,  if  the  plaintiff  was 
not  from  any  point  of  view,  entitled  to  re- 
cover. As  was  said  by  Marshall,  J.,  in  speak- 
ing for  the  court  in  Moore  v.  Llndeli  Ry. 
Co.,  176  Mo.  528,  75  S.  W.  672:  "If  there  Is 
no  evidence  of  a  willful,  reckless,  or  wanton 
disregard  of  human  life  on  the  part  of  the 
operatives  of  the  train,  there  is  nothing  for 
a  Jury  to  pass  upon,  and  the  court  should  sus- 
tain a  demurrer  to  the  evidence.  If,  instead 
of  so  doing,  the  trial  court  submits  the  case 
to  the  jury  and  gives  Improper  and  erroneous 
Instructions,  and  the  Jury  find  for  the  defend- ' 
ant  the  verdict  will  not  be  disturbed,  notwith- 
standing such  misdirection,  because  It  Is  In 
consonance  with  the  true  law,  and  Is  for  the 
right  party,  and  because  the  plaintiff  would 
not  be  entitled  to  a  verdict  at  all  upon  such  a 
showing"— citing  Hill  v.  Wllkins,  4  Mo.  loc. 
dt  88:  Orth  v.  Dorschleln,  32  Mo.  366;  Kell.v 
V.  Railroad,  88  Mo.  534 ;  Ellerbe  v.  Bank,  109 
Mo.  445,  19  S.  W.  241;  Homuth  v.  Railroad, 
129  Mo.  loc.  dt  642,  81  S.  W.  903;  Haven  v. 
Railroad,  155  Mo.  loc.  cit.  223.  224,  55  S.  W. 
1035.  The  courts  make  a  distinction  between 
a  person  who  comes  upon  a  railroad's  prem- 
ises at  the  invitation  of  the  railway  company, 
or  for  some  purpose  connected  with  its  busi- 
ness, and  a  person  who  goes  upon  such  prem- 
ises for  his  own  convenience  or  pleasure.  In 
the  one  case  there  is  a  duty  to  protect  the  per- 
son thus  going  upon  the  property  of  another 
from  Injury,  while  on  his  premises;  while,  as 
to  the  other,  there  is  no  such  duty.  This  dis- 
tinction is  nowhere  more  clearly  stated  than 
in  the  case  of  Sweeny  v.  Ry.,  10  Allen  (Mass.) 
372,  87  Am.  Dec.  644,  in  the  language  follow- 
ing: "In  order  to  maintain  an  action  for  an 
Jury  to  person  or  property  by  reason  of  negli- 
gence or  want  of  due  care,  there  must  be 
shown  to  exist  some  obligation  or  duty  to- 
wards the  plaintiff,  which  the  defendant  has 
left  undischarged  or  unfulfilled.  This  is  the 
basis  on  which  the  cause  of  action  rests. 
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Tbere  can  be  no  fault,  or  negligence,  or 
breach  of  duty,  where  there  Is  no  act  of  serv- 
ice, or  contract,  which  a  party  is  bound  to 
perform  or  fulfill.  All  the  cases  in  the  books, 
in  which  a  party  la  sought  to  be  charged  on 
the  ground  that  he  has  caused  a  way  or  other 
place  to  be  Incumbered,  or  suffered  it  to  be 
In  a  dangerous  condition,  whereby  accident 
and  Injury  have  been  occasioned  to  another, 
turn  on  the  principle  that  negligence  consists 
In  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  or  obligation  has  been  violated. 
Thus,  a  trespasser,  who  comes  on  the  land 
of  another  without  right,  cannot  maintain  an 
action,  If  be  runs  against  a  barrier  or  falls 
into  an  ezcaTation  there  situated.  The  own- 
er of  the  land  is  not  bound  to  protect  or  pro- 
vide safeguards  for  wrongdoers.  So  a  licens- 
ee, who  enters  on  premises  by  permission  on- 
ly, without  any  enticement,  allurement,  or  in- 
ducement being  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  in- 
juries caused  by  obstructions  or  pitfalls.  He 
goes  there  at  his  own  risk,  and  enjoys  the  li- 
cense subject  to  its  concomitant  perils.  No 
duty  is  imposed  t^  law  on  the  owner  or  oc- 
cupant to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who 
are  not  either  expressly  invited  to  enter  or  In- 
duced to  come  upon  them  by  the  purpose  for 
which  the  premises  are  appropriated  and  oc- 
cupied, or  by  some  preparation  or  adaption 
of  the  place  for  use  by  customers  or  passen- 
gers which  might  naturally  and  reasonably 
lead  them  to  suppose  that  they  might  proper- 
ly and  safely  enter  thereon."  Further  on  It 
is  added:  "A  mere  naked  license  or  permis- 
sion to  enter  or  pass  over  an  estate  will  not 
create  a  duty  or  impose  an  obligation  on  the 
part  of  the  owner  or  person  in  possession  to 
provide  against  the  danger  of  accident"  So 
in  Moore  v.  Railway,  84  Mo.  487,  it  is  said: 
"These  facts  would  seem  to  bring  this  case 
within  the  rule  founded  in  justice  and  neces- 
sity, and  illustrated  in  many  adjudged  cases, 
that  where  one  is  not  a  mere  licensee,  but  en- 
engaged,  with  the  consent  of  the  railway  com- 
pany, in  a  transaction  of  common  interest  to 
both,  and  Is  injured  by  a  failure  of  the  com- 
pany to  maintain  its-  grounds  and  crossings 
and  A&pot  in  a  reasonably  safe  condition,  the 
railway  would  be  liable.  Holmes  v.  N,  B.  Ry. 
C!o.,  4  Ex.  L.  R.  2S4;  1  Thompson  on  Negli- 
gence. 313;  Bennett  v.  Ry.  Co.,  102  U.  S.  677, 
26  !>.  Ed.  235.  On  the  other  hand,  no  duty  is 
Imposed  by  law  upon  the  owner  to  keep  his 
premises  in  a  condition  to  prevent  injury  to 
those  who  come  there  solely  for  their  own  con- 
venience or  pleasure,  or  those  who  are  not  ei- 
ther expressly  invited  to  enter  or  induced  to 
come  upon  them  by  the  purposes  for  which  the 
premises  are  appropriated  and  occupied,  or  by 
some  preparation  or  adaption  of  the  place  for 
nse  by  customers  or  passengers,  which  might 
naturally  and  reasonably  lead  them  to  sup- 
pose that  they  might  properly  and  safely  en- 
ter.   Stranb  v.  Soderer,  S8  Mo.  88.    In  other 


words,  a  mere  passive  acquiescence  by  an  own- 
er or  occupier  in  a  certain  use  of  lUs  lands  by 
others  involves  no  liability,  but,  if  he  directly 
or  by  implication  induces  persons  to  enter  oB' 
and  pass  over  his  premises,  he  thereby  assnmeS' 
an  obligation  that  they  are  in  a  safe  condi- 
tion, suitable  for  such  nse,  and  for  a  breach, 
of  this  obligation  he  Is  liable  in  damages  to- 
one  Injured  thereby."  The  same  rule  is  an- 
nounced in  Morgan  v.  Railway  (C.  C.)  7  Fed^ 
79,  wherein  it  is  said:  "Nothing  more  than 
a  mere  license  or  permission  to  the  plaintiil 
to  cross  where  he  did  was  shown;  that  the- 
defendant  owed  the  plaintiff  no  du<7,  and 
could  not  be  liable  for  negligence.  It  wa8> 
conceded  on  the  argument  that  this  ruling  was 
correct,  if  the  plaintiff  was  crossing  the  de- 
fendant's premises  by  a  license  merely  and 
not  by  Invitation.  Indeed,  the  doctrine 
that  a  naked  license  or  permission  to  enter  or 
pass  over  premises  will  not  create  a  daty  or 
impose  an  obligation  on  the  part  of  the  ownra: 
towards  the  licensee  to  provide  against  danger 
or  accident  is  so  elementary  that  It  cannot  b? 
questioned."  The  case  of  Sweeny  v.  Rail- 
way, supra,  was  followed  by  this  conrt  in- 
Wencker  v.  Railway,  169  Mo.  692,  70  S.  W. 
145;  also  In  Woolwine's  Adm'r  v.  Chesapeake 
Ry.  (W.Va.)16  S.  E.  81;  Laddv.New  Bedford- 
R.  R.  Co.,  119  Mass.  412,  20  Am.  Rep.  331; 
Severy  v.  Nickerson,  120  Mass.  307,  21  Am. 
Rep.  514;  Davis  v.  Central  Congregational 
Society,  129  Mass.  371,  37  Am.  Rep.  368.  In 
Ousick  V.  Adams,  115  N.  Y.  55,  21  N.  E.  673, 
12  Am.  St.  Rep.  772,  the  same  principle  la 
announced  and  stated  to  be  of  universal  ap' 
plication. 

There  was  no  evidence  whatever  tending  to- 
show  any  negligence  on  the  part  of  defendant 
tending  to  contribute  to  plaintitTs  Injury.  It- 
was  clearly  an  accident,  a  circumstance, 
which  could  not,  in  the  very  nature  of  things, 
have  been  anticipated  by  defendant,  and  it 
should  not  be  held  to  respond  in  damages 
therefor.  The  verdict  of  the  jury  was  in  con- 
sonance with  the  evidence  and  the  justice  and 
law  of  the  case. 

The  judgment  is  affirmed.    All  concur. 


STATE  V.   STUART. 

(Supreme  Conrt  of  Missouri,  Division  No.   2: 
March  6,   1906.) 

1.  BioAiiT— What  Constitutes  —  Statdtobt 

PBOVISION— CONSTrTDTIONALrrr. 

Rev.  St  1899,  |  2168,  reading:  '•Co- 
habiting In  This  State  Bigamy,  When.  Eveiy 
person,  having  a  hnsband  or  wife  living, 
who  snail  marry  another  person,  without  this 
state,  in  any  case  where  such  marriage  would' 
be  punishable,  if  contracted  or  solemnised  with- 
in this  state,  and  shall  afterwards  ct^abit  with 
such  person  within  this  state,  shall  be  adjudged- 
guilty  of  bigamy,  and  punished  in  the  same 
manner  as  if  snch  second  marriage  had  takot 
place  within  this  state" — is  valid  and  ooosti- 
tntional,  although  the  offense  therein  denounced 
would  not  have  constituted  bigamy  as  that  term 
was  and  is  used  to  designate  the  olfense  defined 
in  Rev.  St  1889,  {  2107,  providing  Oat  every 
person  having  a  hnsband  or  wife  living,  wlK^ 
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Bhall  marrjr  another  person,  whether  married  or 
■inele,    etc,    shall   on   conviction    be    adjadged 
guilty  of  bigamy,  etc. 
2.  Same— iNDicTMBNT— Sufficiency. 

Under  Bev.  St.  1899,  i  2169,  an  indictment 
alleging  tliat-at  the  time  oz  his  second  marriage 
in  Illinois  defendant  had  a  lawful  wife  to  wit 
(naming  her)  living,  averring  the  unlawful  second 
marriage  in  Illinois,  and  charging  that  defend- 
ant afterwards,  to  wit,  on  the  16th  of  Decem- 
ber, 1903,  and  from  that  day  until  the  18th  day 
of  May,  1905,  unlawfully  and  feloniously  in  the 
city  of  St  Louis,  within  this  state,  did  abide, 
and  live  with  (naming  her)  the  said  second  wife — 
substantially  compIiM  with  the  statute,  and  was 
sufficient. 

[Sjd.  Note. — For  cases  in  point,  see  vol.  6, 
Gent  Dig.  Bigamy,  H  19-22.] 

Appeal  from  St  Louis  Circuit  Coxat;  0. 
Orrick  Bishop,  Judge. 

James  W.  Stuart  was  indicted  for  a  viola- 
tion of  Rev.  St  Mo.  1899,  {  2189.  From  a 
Judgment  quashing  the  Indictment,  the  state 
appeals.    Reversed. 

The  Attorney  General,  N.  T.  Gentry,  and 
Grant  Gillespie,  for  the  State.  Ja&  M.  Rol- 
lins, for  respondent 

GANTT,  J.  At  the  June  term,  1905,  the 
grand  Jury  of  the  city  of  St.  Louis  returned 
an  indictment  against  the  defendant,  char- 
ging him  with  the  violation  of  section  2169, 
Rev.  St  of  Missouri,  1889.  On  July  20,  1906, 
the  day  prior  to  the  one  on  which  the  case 
was  set  for  trial,  defendant  filed  a  motion  to 
quash  the  indictment,  alleging,  among  other 
things,  that  said  section  of  the  statute,  upon 
which  the  indictment  was .  based,  was  un- 
constitutional. The  motion  to  quash  was 
snstalned  by  the  trial  court,  and  the  state 
tendered  a  bill  of  exceptions,  which  was 
signed  and  filed,  an  an  appeal  taken  by  the 
state. 
The  Indictment  is  in  the  following  words: 
"State  of  Missouri,  City  of  St  Louis — ss. : 
Clrcnlt  Court,  City  of  St  Louis,  June  Term, 
1905.  The  grand  Jurors  of  the  state  of  Mis- 
souri, within  and  for  the  body  of  the  city  of 
St  Louis,  now  here  in  conrt,  duly  impaneled, 
sworn,  and  charged,  apon  their  oath  present 
that  James  W.  Stuart,  alias  George  W.  Stew- 
art, on  the  fifteenth  day  of  December,  one 
thousand  nine  hundred  and  three,  in  the  coun- 
ty of  Alexander,  in  the  state  of  Illinois,  un- 
lawfully and  feloniously  did  marry  and  take 
to  wife  one  Wilmer  Jones,  and  to  her,  the 
said  Wilmer  Jones,  then  and  there  was  mar- 
ried, without  the  state  of  Missouri,  he,  the 
said  James  W.  Stuart,  alias  George  W.  Stew- 
art, then  and  there  still  having  a  lawful  wife 
Uvbig,  to  wit,  Loney  Wells  Stuart;  and  that 
the  said  James  W.  Stuart,  alias  George  W. 
Stewart,  afterwards,  to  wit,  on  the  sixteenth 
day  of  December,  one  thousand  nine  hundred 
and  three,  within  the  state  of  Missouri,  to 
wit.  In  the  city  of  St  Louis,  aforesaid,  and 
from  that  day  until  the  eighteenth  day  of 
May,  one  thousand  nine  hundred  and  five, 
unlawfully  and  feloniously  did  abide  and 
cohabit  with  the  said  Wilmer  Jones,  and 
her,  the  said  Wilmer  Jones  have  to  wife^ 


the  said  formor  and  lawful  wife,  the  said 
Loney  Wells  Stuart,  being  then  and  there 
still  alive;  against  the  peace  and  dignity  of 
the  state.  Rich  M.  Johnson,  Assistant  Cir- 
cuit Attorney. 

"A  true  bill.    T.  P.  Gninden,  Foreman." 

The  motion  to  quash,  omitting  caption,  was 
as  follows :  "Xow  on  this  day  comes  the  de- 
fendant, by  his  attorney,  and  moves  the 
court  to  quash  the  Indictment  herein  for  the 
reasons  following:  (1)  Because  the  indict- 
ment charges  no  offense  under  the  laws  of  the 
state  of  Missouri.  (2)  Because  on  the  face 
of  the  indictment  this  court  nor  any  other 
court  in  the  state  of  Missouri  has  Jurisdic- 
tion to  inquire  Into  nor  to  try  this  defendant ; 
It  being  apparent  and  charged  in  the  indict- 
ment that  the  alleged  bigamous  marriage 
took  place  In  another  county  and  state.  (3) 
Because  the  charge  contained  In  the  said  in- 
dictment is  Indefinite,  uncertain,  and  vague, 
and  does  not  fully  apprise  the  defendant  of 
the  offense  wherewith  he  is  charged.  (4) 
Because  of  other  reasons  and  matters  appar- 
ent upon  the  face  of  the  record." 

1.  Section  2169,  Rev.  St  1899,  is  in  these 
words:  "Cohabiting  In  This  State  Bigamy, 
When:  Every  person,  tiaving  a  husband  or 
wife  living,  who  shall  marry  another  per- 
son, without  this  state,  In  any  case  where 
such  marriage  would  be  punishable,  if  con- 
tracted or  solemnized  within  this  state,  and 
sliall  afterwards  cohabit  with  such  person 
within  this  state,  shall  be  adjudged  guilty 
of  bigamy,  and  punished  In  the  same  manner 
as  if  such  second  marriage  had  taken  place 
within  this  state."  By  reference  to  the  fore- 
going statement,  it  will  be  noted  that  the 
indictment  in  this  cause  is  predicated  on  a 
violation  of  said  section,  and  was  quashed 
on  motion  by  the  circuit  court  of  the  city  of 
St  Louis.  We  are  not  advised  upon  what 
ground  the  indictment  was  set  aside,  but  the 
argument  In  this  court  on  both  sides  was  di- 
rected principally  to  the  constitutionality  of 
the  section,  and  to  tliat  question  we  will  first 
address  ourselves.  With  the  right  of  a 
sovereign  state  in  the  protection  of  the  mor- 
als of  its  own  citizenship  to  make  crimes 
committed  elsewhere  punishable  in  her  own 
courts,  if  the  guilty  offender  shall  come  with- 
in her  Jurisdiction,  we  are  not  concerned  in 
this  case.  The  statute  is  leveled  at  an  of- 
fense against  public  morality  committed 
in  this  state,  to  wit,  the  continued  cohabita- 
tion In  this  state  under  a  bigamous  and  crim- 
inal marriage  contracted  without  the  state, 
which  would  be  punishable  in  this  state 
criminally  It  contracted  or  solemnized  within 
this  state.  By  common  law  it  was  not  pun- 
ishable to  marry  a  second  time  during  the  life 
of  the  first  consort  or  to  cohabit  under  audi 
second  marriage,  though  it  was  a  canonical 
offense,  but  as  early  as  1604  it  was  made  a 
felony  by  act  of  Parliament  in  Bngland  and 
Wales. 

The  prototype  of  our  statutes  on  the  sub- 
ject of  Bigamy  and  blgamoua  cohabitation 
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IB  found  In  St.  9  Geo.  IV,  c.  81,  i  22,  which  pro- 
TideB  that  "If  any  person,  being  married, 
shall  marry  any  other  person  during  the  U^e 
of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  In 
England  or  elsewhere  every  such  offender  and 
every  person  counselling,  aiding  or  abetting 
such  offender,  shall  be  guilty  of  felony,"  etc. 
This  statute  Is  to  all  Intents  substantially  re- 
affirmed In  St  24  &  25  Vic,  c  100,  {  67.  Many 
of  our  Bister  states  have  followed  St.  9  Geo.  IV, 
conforming  It  to  our  American  conditions. 
That  the  General  Assembly  of  Mlssonrl  has 
the  power,  for  the  protection  of  good  morals 
and  to  punish  Indecency,  to  make  the  cohabi- 
tation of  a  man  and  woman  begun  under  a 
bigamous  marriage  In  another  state  a  felony 
In  this  state,  there  can  be  no  sort  of  ques- 
tion, and  It  is  practically  conceded  by  the 
learned  counsel  for  the  defmdant  in  this  case 
that  If  the  General  Assembly  had  denominat- 
ed the  offense  which  It  denounced  in  section 
2169,  Rev.  St  1889,  a  felony  only,  and  not 
bigamy,  there  conld  be  no  constitutional 
objection  to  it  Indeed,  a  similar  statute 
Is  found  In  many  of  our  Bister  states.  Thus 
it  is  provided  by  section  4983  of  the  Iowa 
Code  that  "if  any  person  who  has  a  former 
hnsband  or  wife  living  marry  another,  or 
continue  to  cohabit  with  such  second  hns- 
band or  wife,  he  or  she,  except  In  the  cases 
mentioned  in  the  following  section,  is  guilty 
of  bigamy,"  etc.  In  State  v.  Stenpper,  91 
N.  W.  912,  the  Supreme  Court  of  Iowa  sus- 
tained an  Indictment  which  charged  the  de- 
fendant with  feloniously  cohabiting  with  a 
woman  in  Iowa  In  1901,  after  he  had  feloni- 
ously married  her  in  Nebraska,  the  said  de- 
fendant at  the  time  of  said  marriage  and  co- 
habitation having  a  lawful  wife  living,  the 
court  said:  "It  is  not  the  continuation  of 
cohabitation  within  this  state  which  is  im- 
portant but  it  is  the  fact  that  In  this  state 
cohabitation  continues  which  was  com- 
menced in  another  state  under  the  bigamous 
marriage."  It  will  be  observed  that  the 
Iowa  statute  defines  as  bigamy  the  same  acts 
which  our  statute  denounces  as  such.  By  sec- 
tion 4185  of  the  Code  of  1876  of  the  state  of 
Alabama  it  is  provided :  "If  any  person  hav- 
ing a  former  wife  or  husband  living,  marries 
another,  or  continues  to  cohabit  with  such 
second  husband  or  wife  in  this  state,  he  or 
she  must  on  conviction  be  imprisoned  in  the 
I)enltentlary,  or  sentenced  to  bard  labor  for  the 
county  for  not  less  than  two  nor  more  tlian 
five  years."  In  State  v.  Brewer,  59  Ala.  101, 
the  Supreme  Court  of  that  state,  spealcing 
of  this  section,  said:  "But  section  4185  of 
the  Code  dedares  two  offenses  of  very  differ- 
ent constituent  elements,  although  of  the 
same  general  character  and  punishable  in  the 
same  manner.  One  of  the  offenses  can  I>e 
prosecuted  and  punished  only  in  the  county 
In  which  the  unlawful  marriage  is  solemnized. 
In  the  other,  no  matter  where  the  marriage 
takes  place,  if  bigamous,  the  offense  is  com- 
plete U  the  parties  thus  unlawfully  married 


continue  to  cohabit  in  the  county  in  which 
the  indictment  is  found."  By  section  2,  c. 
ISO,  Rev.  St  Mass.  1836,  under  the  title 
of  Polygamy,  It  is  provided:  "If  any 
IMrson  who  has  a  former  husband  or 
wife  living,  shall  marry  another  person  or 
shall  continue  to  cohabit  with  such  second 
husband  or  wife  In  this  state,  he  or  she  shall, 
except  In  the  cases  mentioned  in  the  fol- 
lowing section,  be  deemed  guilty  of  the  crime 
of  polygamy,  and  shall  be  punished,"  etc. 
And  in  Commonwealth  v.  Bradley,  56  Mass. 
553,  an  indictment  charging  that  the  defend- 
ant was  married  in  New  Hampshire  In  1836, 
and  afterwards  in  1846,  while  that  marriage 
was  still  subsisting,  was  married  in  Connect- 
icut to  another  woman,  and  afterwards  did 
cohabit  and  continue  to  cohabit  with  said 
second  wife  in  Massachusetts,  the  said  for- 
mer wife  still  living,  was  held  good,  and  the 
conviction  Bustalned.  Many  other  similar 
statutes  might  be  cited  to  show  that  In  vari- 
ous states  of  our  Union  cohabitation  under  a 
bigamous  marriage  contracted  without  the 
state  has  been  denominated  and  defined  as 
bigamy.  At  common  law  the  entering  into 
the  second  marriage  while  a  former  one  re- 
mained undissolved  was  designated  polyg- 
amy, but  the  terms  bigamy  and  polyg- 
amy are  used  to  denote  the  same  offense  by 
most  modem  law  writers,  and  treated  under 
the  same  bead. 

The  proposition  urged  by  the  learned  coun- 
sel for  the  defendant  is  that  It  was  unconstito- 
tlonal  for  the  General  Assembly  to  define  con- 
tinued cohabitation  under  a  bigamous  marriage 
as  bigamy.  Conceding  that  the  offense  denoun- 
ced in  section  2169,  Rev.  St,  would  not  have 
constituted  bigamy  as  that  term  was  and  is 
used  to  designate  the  offense  defined  in  sec- 
tion 2167,  Rev.  St  1899,  and  in  varioos  stat- 
utes in  other  states  and  as  stated  by  autluHrs 
on  criminal  law  generally,  why  was  it  not 
competent  for  the  General  Assembly  in  the 
exercise  of  its  plenary  power  to  legislate  to 
make  that  bigamy  which  before  the  enact- 
ment of  section  2169  was  no  offense  at  all  In 
this  state?  The  contention  of  learned  coun- 
sel, if  followed  to  its  logical  c(Miclusion,  woola 
lead  to  the  nullification  of  many  other  stat- 
utes In  this  state.  For  Instance,  burglaty 
at  common  law,  according  to  the  accarat« 
Mr.  Chltty,  was  the  breaking  and  entering 
the  dwelling  house  of  another  in  the  night- 
time with  intent  to  commit  a  felony,  whether 
the  felony  be  actually  committed  or  not  and 
if  a  statute  merely  punished  one  who  should 
commit  burglary  doubtless  the  common-law 
essentials  of  the  crime  would  be  held  neces- 
sary, but  there  is  probably  not  a  state  in  ths 
Union  which  has  not  by  Its  own  legislation 
extended  the  offense  so  as  to  include  breaking 
and  entering  in  the  daytime,  and  so  aa  to 
Include  breaking  Into  and  entering  shops,  ware- 
houses, railroad  cars,  bootlis,  boats,  and 
other  proinlsea;  so  that  at  this  day  many 
acts  constitute  burglaiy  which  at  common 
law  or  a  few  years  ago  were  a  different  of- 
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fense,  or  no  offense  at  all.  In  this  state 
eight  dUTerent  sections  of  onr  Criminal  Code 
(section  1880  to  section  1886)  are  devoted  to 
defining  what  acts  shall  constitute  burglaiy, 
the  larger  portion  of  which  did  not  amount 
to  burglary  at  common  law.  The  same  may 
be  said  of  numerous  well-deflned  crimes  at 
common  law,  and  it  has  been  and  is  now 
the  accepted  doctrine  of  the  courts  that  what 
acts  shall  constitute  a  crime  is  a  matter  left 
entirely  to  the  legislative  branch  of  the  gov- 
ernment, subject,  of  course,  to  the  limitations 
of  the  federal  and  state  Constitutions.  Peo- 
ple V.  Barry,  94  Gal.  481,  29  Pac.  1026. 

Learned  counsel  for  the  defendant  relies 
upon  State  v.  Hartley,  185  Mo.  669,  84  S. 
W.  910,  106  Am.  St  Rep.  608,  In  which  sec- 
tion 1825  (Laws  Mo.  1901,  p.  127),  which  pro- 
vides that  "every  person  who  shall  adminis- 
ter to  any  pregnant  woman  any  medicine, 
drug  or  substance  whatsoever  or  shall  use 
or  employ  any  instrument  or  other  meaaa 
with  Intent  thereby  to  destroy  the  fcetus  ar 
child  of  such  pregnant  woman,  unless  the 
same  shall  be  necessary  to  preserve  the  life 
of  snch  woman,  shall  be  guilty  of  manslaugh- 
ter. In  the  second  degree,"  was  held  Inopera- 
tive by  this  court,  because  the  statute  under- 
took to  establish  a  degree  of  homicide  where 
there  was  in  fact  no  killing  or  homicide 
either  of  the  mother  or  child,  and  the  same 
view  was  talien  of  an  almost  exactly  similar 
statute  by  the  Supreme  (Jonrt  of  Kansas  in 
State  V.  Yonng,  65  Kan.  349,  40  Pac.  659. 
We  still  adhere  to  the  Hartley  Case,  but 
are  of  (pinion  that  it  does  not  support  de- 
fendant's contention  in  this  case  or  the  Judg- 
ment of  the  circuit  court.  As  said  by  Mr. 
Bishop:  "Language  is  the  offspring  of  the 
past,  but  Ita  life  Is  In  and  for  the  ever 
(^)ening  and  progressive  future.  Its  princi- 
pal mission  is  to  convey,  from  one  mind  to 
another,  the  new  thoughts  as  they  arise;  for 
the  old  is  continually  dying  while  the  new  is 
being  bom.  If  each  word  had  a  single  fixed 
and  unchanging  meaning,  and  if  there  were 
simply  certain  established  collocations  of 
words,  each  with  its  one  signification,  the 
powers  <rf  language  would  be  very  limited, 
and  It  could  never  express  a  new  idea." 
There  Is  no  such  confusion  of  ideas  or  in- 
congruity in  the  acts  which  our  Legislature 
has  declared  in  section  2169  shall  constitute 
bigamy  and  be  punished  as  such  as  there  was 
and  is  in  the  law  which  we  held  inoperative 
in  State  v.  Hartley,  185  Mo.  669,  84  8.  W. 
910,  105  Am.  St  Rep.  60S. 

The  argument  of  counsel  is  that  the  uncon* 
stitntionallty  of  section  2168  lies  in  the  fact 
that  it  seeks  to  make  cohabitation  bigamy, 
and  that  It  is  beyond  the  power  of  the  Legis- 
lature to  name  the  acts  denounced  by  the 
statute  bigamy.  Counsel  assumes  that  be- 
cause the  bigamous  marriage  is  first  con- 
tracted in  a  foreign  state  the  crime  is  com- 
plete, and  cannot  be  again  committed  In  this 
state.  We  think  counsel  has  misconceived 
the  purpose  of  our  statute.  It  does  not  pur> 
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port  or  attempt  to  punish  the  void  form  of 
a  marriage,  the  prostitution  of  a  solemn  cere- 
mony which  the  law  permits  only  when  a 
legitimate  union  is  formed,  which,  of  course, 
is  punishable  in  the  state  where  it  occurs^ 
but  it  does  what  the  greater  number  of  the 
states  of  the  Union  have  done,  it  makes  the 
continuation  of  a  cohabitation,  begun  and 
commenced  under  the  void  and  Illegal  cere- 
mony in  another  state,  in  this  state  a  felony, 
and  names  It  bigamy,  and,  of  course,  punisha- 
ble under  our  Constitution  in  the  county  in 
which  the  offense  is  committed  in  this  state. 
Under  the  act  of  9  George  IV,  and  under 
all  the  statutes  of  the  several  states  of  the 
United  States  making  bigamy  a  felony  oi 
crime,  the  second  marriage  Itself,  however 
formal  the  ceremony,  is  void.  Although  the 
statutes  provide  that  if  any  person  being 
married  shall  marry  another,  it  Is  oAvlous 
as  was  said  by  Lord  Chief  Justice  Cockbum, 
in  Reglna  v.  Allen,  L.  R.  1,  c.  c.  867,  12  Oox. 
Cr.  C.  193:  "When  it  is  said  that,  in  constru- 
ing the  statute  in  question,  the  same  effect 
must  be  given  to  the  term  'marry'  in  both 
parts  of  the  sentence,  and  that  consequently, 
as  the  first  marriage  must  necessarily  be  a 
perfect  and  binding  one,  the  second  must  be 
of  equal  efiScacy  In  order  to  constitute  bigamy, 
it  Is  at  once  self-evident  that  the  proposition 
as  thus  stated  cannot  possibly  hold  good; 
for,  if  the  first  marriage  be  good,  the  second, 
entered  into  while  the  first  is  subsisting, 
must  of  necessity  be  bad.  It  becomes  neces- 
sary, therefore,  to  Ingraft  a  qualification  on 
the  proposition  just  stated,  and  to  read  the 
words  'shall  marry'  under  such  circumstances 
as  that  the  second  marriage  would  be  good 
but  for  the  existence  of  the  first  But  it  is 
plain  that  those  who  so  read  the  statute  are 
introducing  into  it  words  which  are  not  to 
be  found  in  it,  and  are  obviously  departing 
from  the  sense  in  which  the  term  "being  mar- 
ried' must  be  construed  In  the  earlier  part 
of  the  sentence.  But  when  once  it  becomes 
necessfiry  to  seek  the  meaning  of  a  term  oc- 
curring in  a  statute,  the  true  rule  of  construc- 
tion appears  to  us  to  be  not  to  limit  the 
latitude  of  departure  so  as  to  adhere  to  the 
nearest  possible  approximation  of  the  ordi- 
nary meaning  of  the  term,  or  to  the  sense  In 
which  It  may  have  been  used  before,  but  to 
look  to  the  purpose  of  the  enactment,  the 
mischief  to  be  prevented,  and  the  remedy 
which  the  Legislature  Intended  to  apply." 
"Polygamy,  in  the  sense  of  having  two  wives 
or  two  husbands  at  one  and  the  same  time, 
for  the  purpose  of  cohabitation,  is  a  thing 
altogether  foreign  to  our  ideas,  and  which 
may  be  said  to  be  practically  unknown,  while 
bigamy,  in  the  modem  acceptation  of  the 
term,  namely,  that  of  a  second  marriage  con- 
sequent on  an  abandonment  of  the  first  while 
the  latter  still  subsists,  is  unfortunately  of 
too  frequent  occurrence.  It  takes  place,  as 
we  all  know,  more  frequently  where  one  of 
the  married  parties  has  deserted  the  other; 
sometimes  where  both  have  voluntarily  sepa- 
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rated.  It  is  always  retsorted  to  by  one  of 
the  parties  In  fraud  of  the  law,  sometlmea 
by  both,  In  order  to  give  tbe  coImt  and  pre- 
tence of  marriage  where  the  reality  does 
not  exist.  Too  often  it  is  resorted  to  for  tbe 
purpose  of  ylllainous  frand.  Tbe  ground  on 
which  such  a  marriage  is  very  properly  made 
penal  is  that  it  involres  an  outrage  on  pnblic 
decency  and  morals,  and  creates  a  public 
scandal  by  tbe  prostitution  of  a  solemn  cere- 
mony, to  be  applied  only  to  a  legitimate 
union,  to  a  marriage,  at  best,  but  colourable 
and  fictltloua,  and  which  may  be  made,  and 
too  often  is  made,  the  means  of  tbe  most 
cruel  and  wicked  deception."  Now  the  words 
"shall  marry  another  person"  may  well  be 
taken  to  mean  shall  "go  through  tbe  fcHin 
and  ceremony  of  marriage  with  another  pw- 
son."  We  think  we  are  warranted  in  in- 
ferring that  the  words  were  used  in  the  sense 
we  have  referred  to,  and  that  we  shall  best 
give  effect  to  the  legislative  intention  by 
holding  such  a  (»se  as  the  present  to  be 
within  their  meaning. 

When  it  Is  consldwed  that  in  both  cases 
the  relation  of  the  party  who  has  a  living 
husband  or  wife,  and  thai  goes  through  tbe 
form  and  ceremony  of  marriage  with  another 
person,  and  afterwards  continues  cohabita- 
tion with  such  party,  an  outrage  on  public 
decency  and  morals  is  perpetrated  and  a 
public  scandal  ensues,  it  is  obvious,  we  think, 
that  the  two  offenses  are  so  nearly  akin  and 
partake  of  the  same  general  character  that  it 
was  perfectly  competent  for  tbe  lawmaking 
power  to  describe  both  of  them  as  bigamous, 
and  that  in  so  doing  tbe  Legislature  has  done 
no  more  than  it  has  done  in  extending  the 
law  of  burglary  to  acts  which  at  common  law 
did  not  constitute  burglary,  and  that  there  is 
no  such  a  repugnancy  in  the  nature  of  things 
as  would  Justify  this  court  in  holding  a  stat- 
iite  which  has  been  on  our  statute  books  since 
the  revised  statute  of  1855,  and  which  has 
never  before  been  questioned,  as  inoperative 
and  void.  If  tbe  simple  word  "marry"  In  the 
act  of  Parliament  and  In  all  of  the  statutes 
In  the  several  states  on  tbe  subject  of  bigamy 
Is  suceptible  of  such  diverse  meanings  In  the 
same  section,  with  what  reason  can  it  be 
said  that  the  statute  of  this  state  and  of  Iowa 
and  otber  states  which  designate  the  felo- 
nious continued  cohabitation  in  pursuance  of 
a  bigamous  second  marriage  as  bigamy,  and 
the  statute  of  Massachusetts  which  defines 
It  as  polygamy,  are  Inoperative  merely  be- 
cause tbe  word  "bigamy"  Is  used  to  define 
acts  which  theretofore  bad  been  used  only  to 
define  tbe  act  of  going  through  the  form  and 
ceremony  of  marriage  with  another  person, 
when  In  law  such  marriage  was  illegal,  crim- 
inal, and  void?  We  are  not  willing  to  strike 
down  so  salutary  a  statute  on  such  a  flimsy 
ground. 

In  support  of  this  contention  the  learned 
counsel  has  cited  us  to  various  decisions  of 
this  court  which  we  will  now  consider.  In 
State  T.  Smll^.  98  Mo.  60S,  12  S.  W.  247,  the 


defendant  was  Indicted  In  Madison  county. 
The  indictment  charged  that  tbe  defendant 
on  August  24,  1884,  at  the  county  of  Johnson 
in  this  state,  married  Ruth  G^ant,  he  then 
having  a  wife  living,  and  that  afterwards  and 
prior  to  the  finding  of  this  indictment  be  was 
lawfully  apprehended  and  in  custody  In  Madi- 
son county  for  the  felony  aforesaid.  The  in- 
dictment was  drawn  under  sections  1533  and 
1536  of  Rev.  St  1879.  SecUon  1633  of 
the  Revision  of  1879  was  identical  with  sec- 
tion 2167,  Rev.  St.  1S99,  but  section  1536  pro- 
vided that  an  "Indictment  for  bigamy  as  de- 
fined in  the  preceding  sections,  might  be 
found  and  proceedings,  trial,  conviction.  Judg- 
ment and  execution  thereon  bad  in  the  county 
in  which  such  second  or  subsequent  marriage 
or  the  cohabitation  shall  have  taken  place,  or 
in  the  county  in  which  tbe  offender  may  be 
apprehended."  Black,  J.,  after  reciting  sec- 
tions 153S,  1535,  and  1SS6,  said:  "Tbe  first 
marriage  is  allied  to  have  been  contracted  in 
this  state,  so  that  section  1535  [now  section 
2169,  Rev.  St  1899]  has  no  application  what- 
ever to  the  present  case.  Indeed,  it  is  not  al- 
leged that  defendant  cohabited  at  any  time  or 
place  with  Ruth  Grant  Tlie  Indictment  is 
based  on  section  1533  and  cohabitation  is  not 
made  an  element  of  tbe  offense  therein  de- 
scribed. The  offense  was  completed  in  John- 
son county  when  the  second  marriage  was 
BolemnlKed.  State  v.  Fitzgerald,  75  Mo.  572. 
The  indictment  sliould  have  been  preferred 
by  the  grand  Jury  of  JohnscMi  county  unless 
it  can  be  upheld  by  force  of  the  last  clause 
of  section  1536,  namely,  'or  In  the  county  In 
which  the  offender  may  be  apprehended.* 
There  can  be  no  doubt  but  tbe  allegations  of 
the  Indictment  are  suBlcIent  to  bring  tlie  case 
within  this  clause."  This  clause  has  nothing 
to  do  with  the  elements  of  the  offense,  and 
relates  alone  to  the  place  where  the  indict- 
ment may  be  found.  Now,  under  the  Consti- 
tution of  1875,  the  indictment  for  a  felony 
must  be  found  by  a  grand  Jury  of  the  county 
where  the  offense  was  committed.  Ex  parte 
Slater,  72  Mo.  102;  State  v.  McGraw,  87  Mo. 
101;  State  v.  Briscoe,  80  Mo.  644.  "It  fol- 
lows that  the  clause  of  section  1536,  Just 
quoted.  Is  void,  because  in  conflict  with  the 
Constitution  of  1876,  and  it  matters  not  that 
It  might  have  been  upheld  under  the  Con- 
stitution of  1865." 

This  case,  therefore,  is  authority  only  for 
the  proposition  that  where  an  indictment  for 
bigamy  Is  based  solely  upon  section  1533,  Rev. 
St  1879  (now  section  2167,  Rev.  St  1899), 
it  must  be  found  In  the  county  where  the  sec- 
ond or  bigamous  marriage  is  solemnized,  and 
that  BO  much  of  section  1536,  Rev.  St.  18T9, 
as  authorized  an  indictment  and  prosecution 
"In  the  county  In  which  the  offender  may  be 
apprehended,"  was  void.  This  court  express- 
ly excepted  section  2169,  Rev.  St  1899,  from 
the  scope  of  its  opinion.  Of  the  soundness  of 
that  opinion  no  doubt  whatever  can  be  en- 
tertained under  our  Constitution  of  1875.  To 
the  same  eti^ect  is  State  v.  McGraw,  87  Mo. 
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161,  which  simply  decides  that  an  Indictment 
for  burglary  can  only  he  found  In  the  county 
where  the  burglary  was  committed.  To  other 
cases  dted,  to  wit.  State  v.  Cooper,  103  Mo. 
266,  16  S.  W.  327;  State  v.  Hansbrough,  181 
Mo.  348.  80  S.  W.  800;  State  v.  Fitzgerald, 
75  Mo.  571;  State  v.  St.  John,  94  Mo.  App. 
229,  68  S.  W.  874;  Adair  v.  Mette,  156  Mo. 
496,  57  S.  W.  551,  have  no  bearing  on  the 
question  now  under  consideration.  They  re- 
late solely  to  the  quantum  and  character  of 
proof  necessary  to  eatabllSb  a  yalid  first 
marriage  In  the  prosecution  of  the  crime  of 
bigamy.  State  t.  Hatch,  91  Mo.  668,  4  S. 
W.  502,  merely  holds  that  the  crime  of  em- 
bezzlement can  only  be  prosecuted  In  the 
county  In  which  the  embezzlement  occurs. 
The  statute  (section  2169,  Rev.  St  1899),  al- 
ready quoted,  provides  that  "every  person 
having  a  husband  or  wife  living. who  shall 
marry  another  person,  without  this  state,  In 
any  case  where  such  marriage  would  be 
punishable,  If  contracted  or  solemnized  In 
this  state  and  shall  afterwards  cohabit  with 
such  person  within  this  state,  shall  be  ad- 
Judged  guilty  of  bigamy  and  punished,"  etc. 
It  is  at  once  obvious  that  this  section  Is  level- 
ed at  an  offense  committed  In  this  state,  but 
it  makes  no  attempt  to  make  any  provision 
for  the  indictment  or  prosecution  of  such 
offoider  In  a  county  other  than  that  In  which 
the  bigamous  cohabitation  occurs  in  this  state, 
and  the  Indictment  in  this  case  charges  the 
bigamous  cohabitation  to  have  taken  place  in 
the  city  of  St.  Louis  within  this  state,  and 
the  Indictment  is  preferred  by  the  grand  Jury 
of  said  city,  so  that  It  clearly  appears  that 
the  indictment  was  found  and  prosecuted  In 
the  county  In  which  the  offense  was  commit- 
ted, and  therefore  the  doctrine  of  'Ex.  parte 
Slater.  72  Mo.  102,  and  State  v.  Smiley,  99 
Mo.  605,  12  S.  W.  247,  and  similar  cases  have 
no  application  unless  we  accept  the  contention 
that  it  Is  without  the  power  of  the  state  of 
Missouri  to  pimlsh  the  criminal  cohabitation 
in  this  state  of  parties  under  a  bigamous  and 
felonious  marriage  solemnized  in  another 
state.  To  do  this  would  be  to  announce  that 
the  state  was  impotent  to  punish  an  act 
flagrantly  immoral  and  Indecent  committed 
within  Its  own  boundaries.  In  the  language 
of  Mr.  Justice  Baldwin  in  Holmes  v.  Jennl- 
son.  14  Pet.  (U.  S.)  640,  10  L.  Ed.  579:  "It 
would  be  but  a  poor  and  meagre  remnant 
of  the  once  sovereign  power  of  the  states,  a 
miserable  shred  and  patch  of  Independence 
which  the  federal  Constitution  has  not  taken 
from  them,  if,  in  the  regulation  of  its  Internal 
police,  state  sovereignty  has  become  so  shorn 
of  authority  as  to  be  competent  only  to  ex- 
clude paupers  who  may  be  a  burden  on  the 
pockets  of  its  citizens,  unsound  Infectious 
articles,  or  diseases  which  may  affect  their 
bodily  health,  and  utterly  powerless  to  pun- 
ish those  moral  ulcers  on  the  body  political 
which  corrupt  Ite  vitals  and  demoralize  Its 
members." 
We  bold  that  It  Is  too  clear  for  doubt  that 


It  Is  and  was  entirely  competent  for  the  state 
to  enact  and  enforce  a  law,  such  as  Is  found 
hi  section  2169,  Rev.  St  1899,  to  punish  a 
man  or  woman  who  has  contracted  a  biga- 
mous marriage  In  another  state,  a  marriage 
which  would  be  punishable  under  the  laws  of 
this  state  If  contracted  here,  and  then  co- 
habit within  this  state  with  the  consort  of 
such  bigamous  and  criminal  marriage.  A 
statute  like  this  obtains  In  many  of  the  states 
of  our  Union  and  the  power  of  such  states 
to  make  and  enforce  It  has  been  uniformly 
upheld.  It  Is  the  offense  against  the  state 
In  which  the  bigamous  cohabitation  is  com- 
mitted that  is  punished,  and  not  the  mere 
solemnization  of  a  bigamous  marriage  in  an- 
other state.  The  doctrine  of  relation  has 
nothing  to  do  with  the  question.  State  v. 
Stuepper  (Iowa)  91  N.  W.  912 ;  State  v.  Brew- 
er, 59  Ala.  180;  Bishop  on  Stal.  Crimes,  f 
588;  Finney  v.  State,  3  Head  (Tenn.)  544; 
Com.  V.  Bradley,  66  Mass.  663.  While  a  state 
cannot  punish  as  crimes  acta  committed  b»- 
yond  the  state  boundary,  "if  the  consequences 
of  an  unlawful  act  committed  ontoide  the 
state  have  reached  their  ultimate  and  injurl- 
ouB  result  within  It  the  perpetrator  may  be 
punished  as  an  offender  against  such  state." 
Cktoley's  Const.  Llm.  p.  177,  and  cases  cited  in 
note  3;  Beggs  v.  State,  66  Ala.  108.  We 
hold,  then,  that  section  2169,  Rev.  St.  1899, 
is  a  valid,  constitutional  statute,  and  the  ob- 
jection that  the  Indictment  is  bad  because 
bottomed  on  an  nnconstltntlonal  law  Is  not 
tenable. 

2.  As  to  the  other  grounds  of  the  motion 
to  quash,  we  think  they  are  not  well  taken. 
The  Indictment  alleges  that  at  the  time  of 
the  second  marriage  In  Illinois  the  defendant 
had  a  lawful  wife,  to  wit  Loney  Wells 
Stuart  living.  It  avers  the  unlawful  second 
marriage  In  Illinois,  and  then,  as  already  ob- 
served, charges  that  the  defendant  after 
wards,  to  wit  on  the  16tb  of  December,  1903, 
and  from  that  day  until  the  18tb  day  of  May, 
1905,  unlawfully  and  feloniously.  In  the  city 
of  St  Louis,  within  this  state,  did  abide  and 
cohabit  with  said  Wllmer  Jones,  the  said 
second  wife.  This  was  a  substantial  com- 
pliance with  the  statute,  and  there  is  no 
merit  in  the  claim  that  It  only  charges 
adultery.  It  Individuates  every  fact  neces- 
sary to  bring  the  case  within  the  provisions 
of  section  2169,  Bev.  St.  1899. 

The  circuit  court  erred  in  quashing  the  In- 
dictment, and  the  Judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

BURGESS,  P.  J.,  and  FOX,  J,  concur. 
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WHITING  et  al.  v.  BIG  RIVER  LEAD  CO. 

(Supreme  Court  of  Missouri,  Division   No.   1. 
Feb.  22,   1906.) 

ApPBAi^RECOsn— Abstkaot  of  RKCOan— Nk- 

CESSITT. 

The  filing  of  a  complete  transcript  of  the 
record  In  the  court  on  appeal  does  not  dispense 
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with  the  necessity  of  filins  an  abstract  thereof 
as  required  by  Rev.  St.  1899,  g  813,  and  court 
rules  12,  13  (73  S,  W.  vi) ;  and  the  opinion  of 
rouQsel  as  to  what  the  record  is,  expressed  io 
the  statement  of  appellant's  case,  is  insufficient. 
[EJd.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  2574.] 

Appeal  from  Circuit  Court,  St  Francois 
County;  B.  A.  Anthony,  Judge. 

Action  by  Edward  A.  Wblting  and  otbers 
against  the  Big  Blver  Lead  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

Merrlfleld  W.  Huff,  for  appellant.  W.  D. 
Isenberg  and  John  C.  Brown,  for  respondent 

BBACB,  P.  J.  The  appeal  In  tbls  case  la 
brought  bere  on  a  complete  transcript,  but  the 
appellant  has  failed  to  file  an  abstract  there- 
of as  required  by  statute  (Rev.  St  1889,  } 
818)  and  rules  12  and  13  of  this  court  (73 
S.  W.  Tl).  The  only  paper  filed  herein  by  the 
appellant  is  indorsed  "Statement  Brief,  and 
Argument  of  Appellant"  It  does  not  purport 
to,  and  does  not,  contain  an  abstract  of  tbe 
record  upon  which  the  same  ought  to  be 
based,  as  required  by  the  statute  and  rules 
aforesaid.  It  is  a  mistake  to  suppose  that 
filing  a  complete  transcript  of  the  record  In 
this  court  dispenses  with  the  necessity  of 
filing  an  abstract  thereof.  McLaughlin  y. 
Fischer.  188  Mo.  646,  87  S.  W.  913:  White- 
head T.  Railroad,  176  Mo.  475,  75  S.  W.  919; 
Clements  v.  Turner,  162  Mo.  466.  68  S.  W. 
84.  The  mere  opinion  of  counsel  as  to 
.what  the  record  is,  expressed  In  the  state- 
ment of  appellant's  case,  cannot  be  taken 
for  an  abstract  Counsel  cannot  thus  evade 
the  duty  of  making  a  correct  abstract  of 
the  transcript  to  the  verity  of  which  their 
professional  honor  is  pledged,  or  devolve  that 
tety  upon  the  court 

Hence  this  appeal  will  be  dismissed.  All 
concur. 


POBNSTEIN  T.  UNITED  RTS.  CO.  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
Feb.  22.   1906.)    , 

Stbeet  Railboads  —  Opbratiow  — •  Injubt  to 

PKBSON    oh    TBAOK— CONTBIBCTOBT    NBOIil- 
OENCB. 

Where  a  jwssenger  alighting  from  a  street 
car  passed  around  the  rear  end  of  the  car  and  was 
struck  by  a  car  coming  in  the  opirasite  direction, 
he  was  guilty  of  contributory  negligence,  either 
In  proceeding  further  tlian  was  necessai7  to  ob- 
serve the  approaching  car  or  In  failing  to 
wait  until  Uie  car  from  which  he  alighted  had 
moved  far  enough  for  him  to  see  whether  an- 
other car  was  approaching. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
C«it  Dig.  Street  Railroads,  {§  204-208.] 

Appeal  from  St  Louis  Circuit  (3ourt; 
O'Neill   Ryan,  Judge. 

Action  by  Charles  H.  Homsteln  against  the 
United  Railways  Company  and  another. 
From  a  Judgment  In  favor  of  plaintiff,  defend- 
ants appeal.    Reversed. 


Boyle  ft  Priest  and  Geo.  W.  Basle^,  for  ap- 
pellants.   Lee  Sale,  for  respond^it 

MARSHALL,  J.  This  Is  an  action  for  flO,< 
000  damages  for  personal  injuries  received  by 
the  plaintiff  on  the  6tb  of  June,  1901,  about 
half  past  6  o'clock  p.  m.,  in  consequence  of  a 
collision  with  tbe  defendants'  street  car,  at 
the  comer  of  Vandlventer  avenue  and  Page 
avenue,  in  the  dty  of  St  Louis.  There  was 
a  verdict  and  Judgment  for  the  plaintiff  for 
|6,(X)0,  from  which  the  defendants  appealed. 

The  issues : 

Tbe  petition  alleges  that  at  tbe  time  of  tbe 
accident  the  defendants'  cars  were  provided 
with  a  bell  or  gong,  "which  it  was  customary 
and  usual  for  said  motorman  to  ring,  for  the 
purpose  of  warning  persons  of  the  approach 
of  said  car,  whenever  said  motorman  had 
reason  to. anticipate  the  sudden  appearance 
of  persons  upon  or  near  the  track  on  wUcb 
the  car  was  running,"  and  were  further  pro- 
vided with  a  brake  for  stopping  the  car 
or  checking  the  speed  thereof;  that  on  the 
day  named  the  plaintiff  was  a  passeng^  on 
one  of  defendants'  cars,  going  south  on  Van- 
dlventer avenue,  and  that  when  the  car 
reached  the  south  side  of  Page  avoiue.  It 
was  stopped  for  the  purpose  of  permitting 
passengers  to  alight  from  said  car;  that 
plaintiff  alighted  from  said  .car,  and  was 
proceeding  In  the  rear  thereof,  along  tbe 
south  Bide  of  Page  avenue,  going  from  tbe 
west  track  of  defendants'  to  the  pavement  on 
the  east  side  of  Vandlventer  avenue;  tbat 
as  he  approached  the  east  track  of  defendants' 
railroad,  upon  said  Vandlventer  avenue,  and 
was  about  to  cross  the  same,  a  north-bound 
car,  in  charge  of  defendants'  servants,  aa 
aforesaid,  carelessly  and  negligently  ran  into 
plaintiff  and  knocked  him  down,  and  In- 
jured him  In  a  painful  manner ;  that  the  In- 
juries w»e  caused  "by  the  carelessness  and 
negligence  of  defendants'  servants  in  operating 
its  cars  in  the  following  respects,  to  wit: 
That  Immediately  prior  to  the  happening  of 
tbe  said  injury,  and  while  said  south-bound 
car  was  discharging  its  passengers  upon  tbe 
street  on  the  south  side  of  Page  avenue,  de- 
fendants' servants  in  charge  of  said  car  care- 
lessly and  negllgentiy  failed  to  give  tihe 
plaintiff,  as  he  was  alighting  from  said  car, 
and  was  about  to  cross  defendants'  eastward- 
ly  track,  any  warning  of  the  fact  that  said 
north-bound  car  was  approaching  and  warn 
near  to  the  south  side  of  Page  avenue;  that 
while  said  south-bound  car  was  so  discharg- 
ing its  passengers  as  aforesaid.  Including  the 
plaintiff,  said  north-bound  car  was  negligent- 
ly permitted  to  run  at  a  high  and  dangerotm 
rate  of  speed,  as  It  approached  and  passed 
tbe  corner  of  Page  avenue;  that  notwltb- 
standlng  the  fact  that  his  view  of  tb"  sontb 
crossing  at  Page  and  Vendlventer  avennes 
was  obstructed  by  defendants'  south-bonnd 
car,  and  he  had  reason  to  anticipate  the  sad- 
den appearance  of  persons  desirous  of  oraas- 
Ing  the  eastward  track  of  said  road,  at  said 
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point,  tbe  motorman  of  said  north-bound  car 
negligently  and  carelessly  failed  to  ring  his 
gong  or  to  give  any  warning  whatever  of 
tbe  approach  of  said  north-bonnd  car  to  Page 
arenue,  and  negligently  and  carelessly  failed 
to  check  tbe  speed  of  bis  said  car,  or  to  bare 
said  car  under  control;  and  that  tbe  said 
motorman  negligently  failed  to  keep  watch 
for  persons  approaching  said  eastward  track, 
or  to  stop  said  car  as  soon  as  he  could  bave 
done  after  be  saw,  or  by  the  exercise  of 
ordinary  care  could  bave  seen,  plaintiff-  in 
a  position  of  danger.  Plaintiff  further  states 
tbat  but  for  the  carelessness  and  negligence 
of  tbe  defendants'  servants  in  operating  Its 
said  cars,  as  aforesaid,  tbe  injuries  herein 
complained  of  would  never  bave  happened." 
Tbe  answer  Is  a  general  denial,  coupled  with 
a  plea  of  contributory  negligence,  In  that  the 
plaintiff  stepped  upon  or  near  the  railway 
track  while  tbe  car  of  tbe  defendants'  was  in 
close  proximity  to  him,  and  in  tbat  tbe  plain- 
tiff failed  to  look  or  listen  or  heed  tbe  ap- 
proach of  tbe  car.  The  r^ly  Is  a  general  de- 
nial. 

Tbe  case  made  Is  this: 

Yandiventer  avenue  runs  north  and  soutb. 
Page  avenue  runs  east  and  west.  Tbe  de- 
fendants have  a  double  street  car  track  on 
Yandiventer  avenue.  The  south-bound  cars 
mn  on  tbe  west  track,  and  the  north-bound 
cars  mn  on  the  east  track.  Tbe  space  be- 
tween tbe  said  two  tracks  is  4  feet  8  inches 
according  to  the  plaintUTs  statement,  or  6 
feet  according  to  tbe  defendants'  statement. 
Tbe  space  between  tbe  passing  cars  is  10 
Inches  according  to  tbe  plaintiff's  statement, 
and  1  foot  according  to  tbe  defendants'  state- 
ment Tbe  plaintiff  lived  on  tbe  south  side 
of  Page  avenue,  and  east  of  Yandiventer.  He 
worked  down  town.  On  the  day  of  tbe  ac- 
cident, as  was  his  custom,  be  took  tbe  car  to 
go  home,  wbldi  would  take  him  west  to  Yan- 
diventer avenue,  and  thence  south  to  Page 
avenue.  Wben  the  car  reached  tbe  soutb 
crossing  of  Page  avenue  on  Yandiventer  ave- 
nue, a  passenger  alighted  therefrom  before 
tbe  car  stopped,  and  crossed  Yandiventer  av- 
enue towards  the  east.  Wben  the  car  stop- 
ped, tbe  plaintiff  alighted,  and  Immediately 
passed  around  the  rear  of  the  south-bound 
car,  for  tbe  purpose  of  crossing  Yandiventer 
avenue  towards  tbe  east,  in  order  to  reach 
his  home.  The  testimony  for  the  plaintiff 
tends  to  prove  tbat,  as  he  passed  along  the 
rear  of  tbe  south-bound  car,  he  listened  for 
tbe  bell,  to  see  if  a  north-bound  car  was  ap- 
proaching, and  heard  no  bell,  and  tbat  no 
no  bell  was  sounded;  tbat  bis  view  to  tbe 
soutb  was  obstructed  by  tbe  south-bound  car, 
from  which  he  had  alighted,  so  that  he  could 
not  see  whether  a  north-bound  car  was  ap- 
proaching ;  that  as  be  passed  to  tbe  east  side 
of  tbe  south-bound  car,  be  stooped  to  Iook 
toward  the  south  for  a  north-bound  car,  and 
tbat  at  tbat  time  he  was  "a  little  over  the 
west  track,  one  foot  over  tbe  west  track.  I 
guess,  with  my  left  foot  I  went  over  a  little. 


*  *  *  Q.  Had  you  gotten  as  tar  as  tbe 
north-bound  track  when  you  saw  the  car? 
A.  Tea,  sir.  Q.  You  just  now  told  me  tbat 
yon  bad  gotten  to  the  comer  of  that  car.  A. 
Yes,  sir.  Q.  The  corner  nearest  to  your 
bouse?  A.  Yes,  sir.  Q.  The  comer  is  be- 
tween tbe  east  track  and  the  west  track,  isn't 
It?  A.  Yes,  sir.  Q.  Had  you  gotten  as  far 
as  tbe  east  track,  tbe  car  track  tbat  goes 
nortta^-had  you  gotten  that  far?  A.  Pretty 
near  It,  near  that  Q.  Then  yon  bad  not  got- 
ten that  far ;  yon  say  you  had  gotten  or  had 
stepped  beyond  tbe  west  track  with  your 
left  foot?  A.  Yes,  sir;  the  west  track  with 
my  left  foot,  yes;  that  Is  right  Q.  Do  you 
remember  bow  you  turned  back?  A.  I  can 
remember  tbat  whea  I  saw  the  car  coming  I 
turned  right  back  with  my  body,  at  tbe  same 
time  tbe  car  struck  me  on  my  right  shoul- 
der— tbe  car  running  north,  tbe  car  <m  tbe 
east  track— and  I  fell  down  and  I  fell  un- 
conscious." 

For  tbe  plaintiff  Miss  Caroline  Zwalbas, 
a  music  teacher,  testified:  Tbat  she  lived 
in  a  flat  upstairs,  on  tbe  soutb  side  of  Page 
avenue,  three  doors  east  of  Yandiventer  aven- 
ue. Tbat  "I  was  looking  out  of  my  window, 
and  I  saw  &fr.  Homsteln  coming  towards 
his  house,  and  Just  as  he  was  about  to  cross 
tbe  east  track  be  turned  bis  head  to  tbe 
soutb,  and  then  I  heard  some  one  halloo, 
'Look  out ! '  Just  that  instant  the  car 
struck  him.  Q.  Where  was  Mr.  Homsteln 
when  you  first  saw  him?  A.  He  was  right 
behind  the  south-bound  car.  Q.  In  what 
track,  or  where  about  in  tbe  street?  A.  On 
tbe  west  track.  Q.  Yon  saw  him  coming 
east  towards  bis  home?  A.  Yes,  sir.  Q.  On 
what  side  of  Page  avenue?  A.  On  tbe  south 
side.  Q.  He  was  coming  on  the  south  side, 
and  wben  you  saw  him  be  was  there?  A. 
He  was  on  tbe  track — on  tbe  west  track — 
tbe  first  time  I  saw  htm,  and  then  be  waa 
coming  towards  tbe  east  track.  He  stocked 
and  looked  around  to  tbe  south.  Q.  Will  you 
show  the  jnry  exactly  how  he  stopped?  A. 
Well,  be  was  walking  this  way  [Indicating], 
as  If  looking  behind  something,  Just  as  a  per- 
son would  wben  looking  behind  sometbing 
that  was  there.  Q.  Wbere  was  be,  do  yon 
say,  when  he  stooped  as  If  looking  behind 
something?  A.  Well,  on  the  track.  Q.  How 
Is  tbat?  A.  On  tbe  track,  on  the  west  track, 
or  a  little  beyond,  a  little  more  to  tbe  east 
Q.  A  little  beyond  the  west  track.  A.  Yes, 
sir;  on  tbe  east  side.  Q.  Which  direction 
did  be  look?  A.  To  the  south.  Q.  With  ref- 
erence to  tbat  action  on  his  part,  when  waa 
be  struck?  A.  Just  as  I  saw  him  do  that 
movement  somebody  hallooed  out,  'Look  out,' 
and  then  he  was  struck  Just  tbe  same  time. 
Those  three  things  went  all  together,  I  could 
not  say  It  as  quick  as  It  was  done." 

Conrad  Cobnbelm,  tbe  passenger  who 
alighted  ahead  of  the  plaintiff,  testified  for 
tbe  defendants,  and  said  that  he  got  off  of 
tbe  car  before  it  stopped,  and  had  crossed 
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the  track  going  eastwardly.  He  tben  testi- 
fied Bg  follows:  "Q.  At  the  time  you  got 
off,  did  you  see  Mr.  Homsteln?  A.  I  did 
not  Q.  When  did  you  first  see  him?  A.  I 
first  seen  him  when  I  crossed  the  tracks,  and 
he  was  coming  around  the  car,  the  rear  end 
of  the  car.  Q.  Which  end  was  be  coming 
In?  A.  He  was  coming  east  Q.  What  di- 
rection was  he  facing?  A.  He  was  facing 
slightly  northeast  Q.  When  you  saw  him 
state  whether  he  was  standing  still  or  mov- 
ing? A.  He  was  moving  when  I  first  saw 
blm.  Q.  Did  yon  see  this  north-bound  car 
coming?  A.  Tes,  sir,  I  did.  Q.  What  If 
anything,  did  yon  say  to  Mr.  Homsteln  at 
that  time?  A.  When  I  got  across  the  street, 
at  the  east  crossing  of  Yandl  venter  and  Page 
avenue,  I  turned  around  and  I  seen  the  car, 
and  I  hallooed  to  him  to  stand  back.  Q.  In 
what  tone  did  you  halloo?  A.  A  very  loud 
tone.  Q.  Loader  than  you  are  speaking 
now?  A.  Yes,  sir;  a  good  deal  louder.  Q. 
He  was  then  looking  In  your  direction,  was 
he?  A.  Xes,  sir.  Q.  State  whether  or  not 
at  any  time,  after  be  started  towards  the 
east  track,  yon  saw  him  look  towards  the 
south.  A.  I  did  not.  Q.  Did  you  see  the  car 
strike  bim?  A.  Tes,  sir;  I  did.  Q.  What 
portion  of  the  car  struck  him?  A.  Why. 
the  front  end  of  the  platform;  that  is,  the 
northwest  comer  of  the  dashboard.  Q.  Did 
you  see  the  north-bound  car  stop?  A.  Tes, 
sir.  Q.  Where  was  It  when  it  stopped?  A. 
The  rear  end  stopped  about  10  feet  from 
where  it  struck  him.  •  •  •  Q.  State 
whether  or  not,  at  any  time  after  Mr.  Hom- 
steln started  towards  the  east  behind  the 
south-bound  car,  you  saw  him  stop  before  he 
was  hit  A.  Well,  I  don't  know  as  he  did 
stop;  be  simply  was  walking  along  and  seem- 
ed to  look  more  towards  the  north.  Q,  And 
was  In  that  position?  A.  And  was  in  that 
position  when  he  was  struck." 

The  testimony  of  Miss  Zwalhas  was  that 
the  bell  of  the  north-bound  car  was  not  rung. 
Mrs.  Fleming,  a  witness  for  the  plaintiff, 
who  was  more  than  100  feet  west  of  Vandi- 
venter  avenue,  testified  that  she  heard  the 
car,  from  its  noise,  coming  north,  half  a 
block  away  from  the  crossing.  The  testi- 
mony of  the  defendants'  witness  Ck)hnbelm 
was  that  he  did  not  remember  hearing  any 
gong  sounded  on  the  north-bound  car.  It  is 
conceded  in  the  briefs  that  the  car  was  run- 
ning at  a  speed  of  seven  miles  an  hoar,  and 
that  the  grade  on  Vandlventer  avenue,  at 
the  point  of  collision,  was  a  slight  up-grade 
towards  the  north.  Over  the  objection  and 
exception  of  the  defendants,  the  plaintiff  read 
in  evidence  a  rule  of  the  defendants  as  fol- 
lows :  "When  passing  a  car  that  is  dischar- 
ging passengers,  or  when  at  or  near  the 
crossings,  the  gong  should  be  sounded  once 
when  within  100  feet  of  each  other,  and  once 
when  half  way  past  The  current  must  be 
turned  off,  and  the  car  slowed  up  so  that  it 
conld  be  stopped  instantly  In  case  any  person 


should  attempt  to  cross  the  track  In  front 
of  the  moving  car.  The  gong  must  also  be 
sounded  150  feet  before  the  crossing  at  all 
streets  both  day  and  night" 

At  the  close  of  the  plalntUTs  case,  and 
again  at  the  close  of  the  whole  case,  the 
defendants  demurred  to  tlie  evidence.  The 
court  overruled  the  demurrers  and  the  de- 
fendants excepted,  and  now  assign  that  rul- 
ing as  the  chief  error  relied  on. 

1.  The  first  error  assigned  la  the  refusal 
of  the  trial  court  to  give  the  Instruction  ask- 
ed for  a  nonsuit  The  case  was  formerly 
tried  and  resulted  in  a  verdict  for  the  plain- 
tiff for  $1,000.  The  defendants  appealed  to 
the  St  Louis  Court  of  Appeals,  where  the 
Judgment  was  reversed,  and  the  cause  re- 
manded. The  majority  of  the  court  (Judges 
Barclay  and  GUwde)  voted  In  favor  of  a  re- 
versal, because  of  the  failure  of  the  trial 
court  to  give  an  Instmctlon  in  reference  to 
Joint,  mutual,  and  concurring  negligence. 
Bland,  P.  J.,  wrote  the  opinion,  and  held  that 
the  demurrer  to  tlie  evidence  should  have 
been  sustained;  thus  making  the  coiurt  unani- 
mous in  favor  of  a  reversal;  the  two  named 
being  in  favor  of  remanding,  while  the  one 
was  In  favor  of  reversing  without  remanding. 
The  case  is  reported  in  87  Mo.  App.  271,  70 
S.  W.  1105.  The  <H)Inlon  of  Bland,  P.  J.,  up- 
on the  question  now  being  considered,  is  so 
terse,  lucid,  and  convincing  that  it  is  a  pleas- 
ure to  reproduce  It  here.  It  Is  as  follows: 
"Defendant  Insists  that  Its  demurrer  to  plain- 
tiff's evidence  should  have  been  given.  In 
the  circumstances  of  the  case  negligence  of 
defendant  Is  not  to  be  Inferred  from  the  ma« 
happening  of  the  Injury.  Murphy  v.  Wabash 
By.  Co.,  115  Mo.  Ill,  21  S.  W.  862;  Yaraell 
V.  Kansas  City,  F.  S.  ft  M.  By.  Co.,  118  Uo. 
670,  21  S.  W.  1,  18  L.  B.  A.  690;  Harper  ▼. 
Standard  OU  Co.,  78  Mo.  App.  (St.  L.)  888; 
Breen  v.  St  Louis  Cooperage  Co.,  50  Ho. 
App.  (St  L.)  202.  There  Is  no  evidence  in 
support  of  the  first,  second,  and  fourth  al- 
legation of  negligence  in  the  petition.  In 
respect  to  the  third  allegation  of  negligence, 
the  failure  to  give  the  warning  signal.  It 
is  unquestionably  the  law  that  the  duty  of 
the  motorman  in  charge  of  the  car  mnnine 
north  was  to  have  sounded  the  gong  on  ap- 
proaching the  crossing.  The  omission  of  this 
duty  was  negligence.  Dlzon  v.  O.  &  A.  By. 
Co..  109  Mo.  418,  19  8.  W.  412,  18  L.  B.  A. 
792;  Weller  v.  C,  M.  &  St  P.  By.  Ca.  164  Mo.. 
loc.  cit  196,  64  S.  W.  141,  86  Am.  St  Re<p. 
692.  While  there  Is  no  direct  proof  that  the 
signal  was  not  given,  there  Is  negative  evi- 
dence of  the  fact  and  it  was  within  the  pow- 
er of  the  defendant  to  have  provm  afflrma- 
tively  by  the  motorman  in  charge  of  the  car. 
If  it  was  a  fact,  that  the  warning  waa  given. 
Defendant  failed  to  produce  the  motorman  as 
a  witness  or  to  account  for  his  absence.  Ttie 
negative  evidence  of  the  failure  to  give  the 
warning  signal  and  the  failure  of  defendant 
to  prove  afiSmiatlvely  that  it  waa  sounded.  If 


Digitized  by 


Google 


Mo.) 


HOBNSTBIN  v.  UNITED  RTS.  CO. 


887 


socb  woB  the  fact,  was  sufiSclent  proof  of 
the  tblrd  allegation  of  negligence  to  send  that 
Issne  to  the  jury,  and  there  was  no  error  in 
refusing  defendant's  peremptory  instruction, 
unless  the  evidence  la  all  one  way  that  plain- 
tiff was  guilty  of  snob  contributory  negli- 
gence as  to  preclude  his  right  of  recovery, 
notwithstanding  the  defendant  was  guilty  of 
negligence  in  falling  to  give  the  warning  sig- 
nal. The  plaintiff  testified  that  he  looked 
for  the  nortb-bonnd  car  aa  be  was  moving 
out  of  bis  car,  but  be  saw  none;  that  be 
looked  and  listened  when  he  got  off,  but  that 
he  neltber  saw  nor  heard  the  approaching 
car.  He  could  not  see  on  account  of  tbe  ob- 
struction caused  by  tbe  car  be  bad  just  left ; 
looking,  under  tbe  clrcumatances,  was  a  use- 
less performance.  Tbe  car  from  which  be 
had  alighted,  he  testified,  began  to  move  away 
when  be  was  In  the  middle  of  tbe  west 
track.  Had  ba  then  halted  but  for  one 
moment,  tbe  car  that  was  obstructing  bis 
▼islon  would  have  moved  away  and  be  could 
have  seen  tbe  north-bound  car,  but  he  did  not 
take  this  precaution.  He  moved  on  towards 
the  east  track  without  halting  or  hesitating, 
and  arrived  sufiScientljk  near  that  track  Just 
in  time  to  come  In  contact  with  tbe  corner  of 
tbe  vestibule  of  tbe  car.  This  was  negligence 
of  the  most  pronounced  sort  It  was  plain- 
titTs  duty,  In  tbe  drcumstances,  to  have  stop- 
ped and  waited  until  he  could  see  whether  or 
not  there  was  an  approaching  car  on  tbe 
east  track  before  blindly  proceeding  to  cross 
over  that  track.  Waller  v.  O.,  M.  ft  St  P.  Ry. 
Cow,  164  Mo.,  loc.  cit  198,  64  S.  W.  141,  86 
Am.  St  Rep.  692;  Dlanbi  v.  St  Louis,  I.  M.  ft 
S.  Ry.  Co.,  189  Mo.  291,  40  8.  W.  890;  Kelsay  v. 
Mo.  Paa  Ry.  Ca,  129  Mo.  862,  80  S.  W.  839; 
Cbllds  ▼.  Bank  of  Missouri,  17  Mo.  214;  Eas- 
ley  T.  Mo.  Pac.  By.  Co.,  113  Mo.  236,  20  S.  W. 
1073;  Cnlbertson  v.  Street  Ry.  Co.,  140  Mo. 
35,  86  8.  W.  834;  Pinney  v.  M..  K.  ft  T.  Ry. 
Co.,  71  Mo.  App.  (K.  C.)  577;  Uen  v.  C,  M.  ft 
St  P.  By,  Co.,  79  Mo.  App.  (K.  C.)  475.  Com- 
mon prudence  would  have  dictated,  when  the 
south-bound  car  began  to  move  away,  that 
the  plaintiff  stop  for  a  moment  that  be 
might  have  an  unobstructed  view  of  tbe  east 
track  and  see  whether  or  not  it  was  safe  to 
proceed  across  the  street  His  failure  to 
exercise  this  precaution  was  negligence,  and 
there  is  no  escape  from  the  conclusion  that 
this  act  of  negligence  contributed  to  and  was 
tbe  proximate  cause  of  bis  Injury;  where  this 
Is  the  case,  the  law  is  well  settled  that  no  re- 
covery can  be  had.  Weber  v.  K.  C.  Cable  Ry. 
Co.,  100  Mo.  194,  12  S.  W.  804,  13  S.  W.  687,  7 
L.  R.  A.  819, 18  Am.  St  Rep.  541;  Hogan  v.  Cit- 
izens' Ry.  Co,  150  Mo.  36,  51S.W.  473;  Moore 
T.  K.  C,  Ft  8.  &  M.  Ry.  Co.,  146  Mo.,  loc.  cit 
580,  48  8.  W.  487;  Clorcoran  v.  St  L.,  I.  M. 
A  S.  Ry.  Ca,  105  Mo.  loc.  cit  405,  16  S.  W. 
411,  24  Am.  St  Rep.  894;  and  cases  cited; 
Tescb  T.  Milwaukee  Electric  R.  ft  R.  L.  Co. 
(Wis.)  84  N.  W.  823,  53  L.  R.  A.  6ia 
There  Is  aubstantlally  no  difference  in  the 


facts  as  they  appeared  when  tbla  case  was 
before  tbe  Court  of  Appeals,  and  tbe  facts 
as  they  appear  In  this  record.  Counsel  for 
plaintiff  claim  that  tbe  evidence  here  is 
different  from  the  evidence  there,  in  this, 
that  at  the  former  trial  there  was  no  evi- 
dence as  to  the  exact  speed  of  tbe  north- 
bound car  as  It  passed  Page  avenue;  where- 
as at  the  second  trial  defendants'  witnesses 
admit  a  speed  of  seven  miles  an  hour;  also 
that  at  tbe  former  trial  therewas  only  negative 
evidence  that  tbe  bell  was  not  sounded, 
whereas  here  there  is  positive  evidence  that 
the  I)ell  was  not  sounded.  These  consider- 
ations, however,  do  not  ihake  the  essentials 
of  tbe  case  here  presented  different  from 
tbe  case  tliat  was  presented  to  tbe  St  Louis 
Court  of  Appeals,  for,  conceding  tbe  speed  of 
the  car  to  have  been  seven  miles  an  hour, 
that  was  not  an  unlawful  or  dangerous  rate 
of  speed,  and  was  not  shown  to  have  been 
in  excess  of  the  authorized  rate  of  speed; 
and  there  is  no  material  dlflerei/ce  between 
the  negative  evidence  that  the  gong  was  not 
SQunded  and  positive  evidence  that  it  was 
not  sounded,  so  far  as  tbe  question  of 
whether  or  not  tbe  plaintiff  bad  made  out  a 
prima  facie  case  for  tbe  jury  was  concerned. 
Tbe  reasoning  and  conclusions  of  Bland,  P. 
J.,  above  quoted,  are  strictly  in  harmony 
with  tbe  rules  of  law  declared  by  this  court 
in  the  opinion  of  Valllant  J.,  in  Glardlna  v. 
Railroad,  185  Mo.  330,  84  S.  W.  928.  In  that 
case  tbe  plaintiff  went  to  a  car,  going  in  one 
direction,  to  give  bis  brother  a  key,  and,  after 
he  bad  done  so,  crossed  in  tbe  rear  of  that 
car  and  was  Injured  by  a  collision  with  tbe 
car  coming  in  tbe  opposite  direction  on  the 
other  track.  The  rule  of  the  company  as  to 
the  running  of  tbe  cars  that  was  Introduced 
In  this  case  was  also  Introduced  in  that  case. 
The  trial  court  sustained  a  demurrer  to  the 
evidence  In  that  case,  and  tbe  plaintiff 
appealed;  and  the  correctness  of  tbe  ruling  of 
the  trial  court  was  tbe  sole  point  decided 
by  this  court.  Valllant,  J.,  said:  "Plaintiff 
testified  that  be  bad  noticed  that  It  was  a 
custom  of  tbe  company,  in  tbe  operation  of 
Its  cars,  to  have  the  motorman  of  a  car 
which  was  approaching  a  car  that  bad 
stopped,  to  sound  bis  gong  and  go  slowly 
and,  knowing  this  custom,  be,  before  at- 
tempting to  cross  tbe  north  track,  paused  be- 
hind tbe  east-bound  car  and  listened,  but 
bearing  no  gong,  concluded  that  no  car  was 
coming  west,  stepped  out  and  was  struck. 
Tbe  tracks  looking  east  from  where  the 
plaintiff  stood  were  straight  for  1,000  feet, 
and  the  car  coming  west  could  have  been 
seen  from  that  distance  if  one'  had  been  look- 
ing. It  may  be  conceded  that  the  de- 
fendant was  negligent  in  running  its  car  at  a 
high  rate  of  speed  and  without  sounding  the 
gong  past  a  standing  car  from  tbe  rear  of 
which  the  motorman  ought  to  have  known 
that  people  were  liable  to  pass.  It  is  not 
likely  that  tbe  peremptory  Instruction  was 
given  on  the  theory  that  no  negligence  of 
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tbe  defendant  was  shown,  but  rather  that 
the  plaintiff  failed  to  observe  that  degree  of 
care  that  was  to  be  expected  of  a  man  of 
ordinary  pmdence,  and  that  bis  negligence 
contributed  with  the  negligence  of  the  de- 
fendant to  produce  the  Injury  complained  of. 
Plaintiff  was  famllar  with  the  location  and 
also  the  movements  of  the  cars;  he  had 
even  taken  such  notice  of  the  operation  of 
the  cars  that  he  was  aware  that  it  was  the 
custom  for  a  running  car,  passing  one  that 
had  stopped,  to  be  checked  In  Its  speed  and 
its  gong  sounded  freely.  He  was  so  confi- 
dent of  this  custom  that  he  seemingly  on 
this  occasion  staked  his  life  on  Its  observ- 
ance, for,  after  pausing  to  listen  for  the 
sound  of  the  gong  and  bearing  none,  he 
stepped  on  tbe  north  track  or  in  front  of  the 
coming  car  without  looking  and  was  struck. 
From  where  he  stood  the  body  of  the  east- 
bonnd  car  shut  off  his  view  to  the  east,  but 
one  who  was  as  famllar  with  the  movements 
of  the  cars  as  he  said  he  was — in  fact,  any 
man  of  common  experience  in  the  plaintiff's 
place  should  have  known  that  in  a  moment 
the  east-bound  car  would  have  gone  and  the 
obstruction  to  his  vision  have  been  removed. 
But  even  if  he  had  not  had  that  moment  to 
spare  be  could  have  leaned  forward  beyond 
tbe  line  of  the  standing  car  in  perfect  safe- 
ty and  have  seen  the  west-bound  car  coming. 
The  measured  distance  'between  the  tracks 
was  6  feet  10  Inches.  One  witness  for  plain- 
tiff said  that  the  distance  between  two  cars 
passing  on  those  tracks  was  about  1  foot, 
but  he  also  said  that  tbe  distance  between 
the  tracks  was  about  4  feet;  he  had  made 
no  measure  for  either  estimate;  he  was  short 
2  feet  10  Inches  In  his  estimate  as  to  the  dis- 
tance between  the  tracks.  But  even  If  the 
space  between  the  passing  cars  was  only  one 
foot,  it  was  sufficient  to  enable  the  plaintiff 
to  have  looked,  and  if  he  bad  looked  he 
would  have  seen  the  car  coming  and  would 
not  tiave  been  hurt.  His  act  in  stepping  on 
or  near  the  north  track  without  looking  for 
the  west-bound  car  was  negligence  and  it 
contributed  to  cause  the  accident  If  au- 
thorities are  needed  to  sustain  this  view  of 
the  law,  they  may  be  found  in  tbe  cases  cited 
In  the  brief  for  respondent,  and  tbe  cases 
cited  In  the  brief  for  appellant  are  not  to 
the  contrary."  In  that  case  it  appeared  that 
tbe  car  that  struck  the  plaintiff  was  running 
at  a  high  rate  of  speed,  and  without  sound- 
ing the  goug  while  passing  the  standing  car, 
and  thus  it  was  shown  that  the  defendant 
was  guilty  of  negligence,  but  a  recovery  by 
tbe  plaintiff  was  denied  solely  on  the  ground 
that  although  defendant  was  negligent,  the 
plaintiff  was  also  guilty  of  such  contribu- 
tory negligence  as  barred  his  recovery. 
There  is  no  substantial  difference  between 
that  case  and  the  case  at  bar,  except  in  this, 
that  here  it  Is  not  shown  that  the  car  was 
running  at  a  high  rate  of  speed,  but,  on  the 
contrary,  it  is  conceded  that  the  car  was 
running  only  seven  miles  an  hour,  and  that 


rate  of  speed  is  not  abown  to  have  been  an 
unauthorized  rate,  nor  was  it  negligence  is 
itself. 

The  principal  contention  of  the  plalntUT 
here  is  that  there  is  no  law  which  requires 
him  to  stop  until  the  car  from  which  he  bad 
alighted  had  moved  away,  so  as  to  afford  an 
unobstructed  view  of  the  north-bound  car. 
But  even  If  this  contention  be  conceded  to 
the  plaintiff,  nevertheless  it  is  and  must  b* 
admitted  that  the  common-law  duty  was  cast 
upon  the  plaintiff  to  exercise  ordinary  care, 
before  stepping  upon  the  north-bound  track, 
or  getting  so  close  thereto  as  that  a  collision 
with  a  car  thereon  was  almost  inevitable,  to 
discover  whether  or  not  there  was  a  car  ap- 
proaching on  the  north-boimd  track.  The  ar> 
gument  of  the  plaintiff  la  that  th»e  was  onl/ 
a  space  of  4^  feet  between  the  two  traces, 
and  a  space  of  only  10  Inches  between  the 
passing  cars,  and  that  the  plaintiff  could  not, 
by  tbe  exercise  of  ordinary  care,  have  dl»- 
covered  the  approach  of  the  car  on  the  north- 
bound track,  because  there  was  not  space 
enough  between  the  passing  cars  for  him  to 
have  looked  around  the  rear  of  the  south- 
bound car,  without  getting  so  close  to  the 
north-bound  track  that  a  collision  with  the 
car  coming  on  that  tra<A  was  inevitable.  And 
plaintiff  differentiates  this  case  from  the 
Glardina  Case  by  claiming  that  in  the  latter 
there  was  a  distance  of  6  feet  10  inches,  aa 
against  4  feet  8  inches  here,  and  a  distance 
of  1  foot  between  the  passing  cars  as  against 
a  distance  of  8  inches  here.  The  distance 
between  the  tracks  is  immaterial,  and  the  dlf- 
ferenee  between  the  distance  between  the 
tracks  In  the  Olardina  Case  and  here  was  only 
a  difference  of  two  Inches,  which  is  too  in- 
significant to  constitute  a  dlfferoice  between 
tbe  principles  of  the  Glardina  Case  and  of 
this  case.  But  conceding  that  there  was  not 
space  enough  between  tbe  passing  cars  for  the 
plaintiff  to  have  looked  around  the  rear  of  the 
south-bound  car  to  see  whether  there  was  a 
car  coming  on  the  north-bound  track,  and 
that  without  so  doing  he  could  not  have  de- 
termined whether  there  was  or  was  not  a 
car  approaching,  it  also  follows  that  tbe 
motorman  of  tbe  north-bound  car  could  no 
more  have  seen  the  plaintiff  In  his  position 
at  the  rear  of  the  south-bound  car  than  the 
plaintiff,  In  his  position,  could  have  seen  the 
approach  of  the  north-bound  car.  These  con- 
siderations necessarily  compel  the  conclusion 
that  common  prudence  on  the  part  of  tbe 
plaintiff  demanded  that  be  take  some  othw 
precaution  to  discover  whether  or  not  there 
was  a  car  approaching  on  the  north-bound 
track,  before  getting  so  dose  to  that  track  as 
to  make  a  collision  with  the  car  Inevitable. 
The  plaintiff  lived  in  that  Immediate  vlcUUty, 
and  was  familiar  with  the  conditions  there 
existing.  He  traveled  on  the  same  road  every 
day.  He  knew  the  frequency  with  which 
cars  passed.  He  knew  the  distance  between 
the  tracks,  and  the  distance  between  the  pass- 
ing cars,  or,  at  any  rate^  was  chargeable  witb 
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notica  thereof,  for  be  bad  tbe  meaDB  con- 
stantly at  hand  of  luiowins  those  facts.  It 
would  have  been  but  tbe  losa,  at  most,  of 
a  second  or  two  for  tbe  plaintiff  to  have 
paused,  before  getting  bo  near  to  tbe  north* 
bound  track  as  to  come  In  contact  with  a  pass- 
ing car,  long  enough  to  have  permitted  tbe 
car  from  which  he  had  alighted  to  move 
southwardly  far  enough  for  blm  to  see  wheth- 
er or  not  It  was  safe  for  blm  to  attempt  to 
cross  the  north-bound  track.  As  was  well 
said  by  Bland,  P.  J.:  "Common  prudence 
would  have  dictated,  when  tbe  south-bound 
car  began  to  move  away,  that  tbe  plaintiff 
stop  for  a  moment  that  he  might  have  an  un- 
obstructed view  of  the  east  track,  and  see 
whether  or  not  It  was  safe  to  proceed  across 
the  street  His  failure  to  exercise  this  pre- 
caution was  negligence,  and  there  Is  no  es- 
cape from  the  conclusion  that  this  act  of 
negligence  contributed  to  and  was  tbe  proxi- 
mate cause  of  the  injury;  where  this  is  tbe 
case  the  law  is  well  settled  that  no  recovery 
can  be  had." 

The  report  of  this  case  before  the  St  XxtxAa 
Court  of  Appeals  shows  that  counsel  for  plain- 
tiff then  cited  Railroad  r.  Sneli,  154  Ohio  St 
197,.  48  N.  B.  207;  Railroad  v.  Gentry  (Ind.) 
44  N.  B.  811,  87  L.  R,  A.  878,  62  Am.  St  Rep. 
421 ;  Consolidated  Traction  Co.  v.  Scott  (N. 
J.)  84  AtL  1094,  33  L.  R.  A.  122,  6S  Am.  St 
Rep.  620;  Railroad  v.  Robinson,  127  111.  9, 
18  N.  B.  772,  4  I,.  R.  A.  126.  11  Am.  St  Rep. 
87;  Smith  t.  Union  Trunk  Line,  18  Wash. 
351,  51  Pac.  400,  45  L.  R.  A.  169.  Counsel  for 
plaintiff  now  also  cite  those  same  cases,  and 
in  addition  thereto  the  following  cases: 
Dobert  V.  Railroad,  91  Hun,  28,  36  N.  T.  Supp. 
105,  Bass  V.  Railroad.  100  Ya.  1,  40  S.  B.  100, 
and  Railroad  v.  Wliltcomb,  66  Fed.  916,  14 
C.  C.  A.  183.  The  cases  then  and  now  cited 
differentiate  between  steam  railroads  and 
street  cars,  and,  whilst  conceding  that  it  is 
contributory  negligence  for  a  person  to  thus 
enter  upon  or  near  a  steam  railroad,  under 
circumstances  like  those  here  presented,  bold 
that  it  is  not  contributory  negligence  for  one 
so  to  do  with  reference  to  street  cars.  In 
fact,  some  of  them  go  to  the  extent  of  holding 
that  it  is  not  the  duty  of  the  person  to  stop, 
lo<ric,  or  listen  before  attempting  to  cross  a 
street  car  track.  Counsel  for  defendant  have 
been  equally  diligent,  and  in  addition  to  the 
cases  from  other  jurisdictions,  cited  by  them 
In  this  case,  when  it  was  before  the  St  Louis 
Court  of  Appeals,  now  refer  the  court  to  tbe 
following  cases:  Buzby  v.  Traction  Co.,  126 
Pa.  S69,  17  Atl.  896,  12  Am.  St  Rep.  919; 
Smith  V.  Railroad  Co.,  29  Or.  539,  46  Pac. 
136,  46  Pac.  780;  Creamer  v.  Railroad  Co., 
156  Mass.  320,  31  N.  B.  891,  16  L.  R.  A.  490, 
82  Am.  St  Rep.  466;  Blectrlc  Ry.  Co.  v. 
Boddy  (Tenn.)  68  S.  W.  646,  61  L.  R.  A. 
885,  which  bold  to  tbe  rule  that  where  a 
person  deliberately  walks  from  behind  a 
street  car,  from  which  he  has  alighted,  and 
attempts  to  cross  a  public  street  without 
using  bis  powers  of  observation,  and  is  injur- 


ed by  an  approaching  car,  which  could  bare 
been  avoided  by  the  use  of  ordinary  care,  he 
cannot  recover  damages  for  such  injury.  In 
some  of  the  cases  cited  by  plaintiff,  notably 
Railroad  t.  Whito(»nb,  supra,  it  is  said  that 
the  doctrine  contended  for  by  defendant  is 
tb*  rule  in  Pennsylvania,  and  that  the  courts 
of  the  other  states  have  not  adopted  it  and 
that  it  is  not  the  rule  In  the  federal  courts. 
The  learned  judge  who  made  that  statement 
evidently  had  not  had  the  benefit  of  the  re- 
search of  counsel  that  is  afforded  this  court 
by  the  cases  cited.  The  sum  of  the  matter 
as  to  the  state  of  the  law  in  other  jurisdic- 
tions may,  tberefcnre,  be  said  to  be  that  in 
Ohio,  New  York,  Virginia,  Illinois,  New  Jer- 
sey, Washington,  and  Indiana,  the  rule  con- 
tended for  by  plaintiff  obtains,  and  likewise 
the  distinction  between  steam  railways  and 
street  cars  also  obtains,  or  did  obtain  before 
the  adoption  of  rapid  transit  such  as  now 
exists  in  all  large  cities.  Whereas,  In  Penn- 
sylvania, Maryland,  Oregon,  and  Tennessee 
tbe  rule  stated  by  tbe  defendants  obtains. 
I  Tbe  later  cases  in  Missouri  do  not  recognize 
such  a  distinction  between  steam  railroads 
and  street  railroads,  with  respect  to  the  obli- 
gation of  the  pedestrian  to  look  or  listen  tor 
an  approaching  car,  and.  If  necessary,  stop, 
but  the  courts  of  this  state,  keeping  pace  with 
the  progress  of  the  times,  recognize  that  there 
is  quite  as  much  danger  to  be  apprehended 
now  from  stepping  on  the  street  car  tracks, 
where  the  cars  are  run  by  electricity  and 
at  a  rapid  rate,  and  with  great  frequency 
and  at  short  Intervals,  as  there  is  from  step- 
ping on  the  steam  railroad  tracks,  where  tbe 
cars  do  not  run  as  often.  And  therefore  com- 
mon prudence  requires  Increased  care  on  the 
part  of  the  pedestrian  In  proportion  to  the 
dangers  to  be  apprehended.  In  other  words, 
the  decisions  In  this  state  have  kept  step  with 
the  times.  This  is  tbe  rationale  of'Oiardina 
V.  Railroad,  supra,  and  the  principles  there 
announced  have  been  followed  by  this  court 
ever  since. 

Plaintiff,  however,  cites  the  cases  of  Rlska 
V.  Railroad,  180  Mo.  168,'  79  8.  W.  445,  and 
Eckard  v.  Transit  Co.  (Mo.  App.)  89  S.  W. 
602,  as  holding  a  different  doctrine.  But  an 
examination  of  those  cases  clearly  demon- 
strates that  the  contention  Is  untenable.  In 
Rlska  V.  Railroad  the  conditions  here  pre- 
sented were  not  shown  to  have  existed.  That 
was  a  plain  case  of  a  person  stepping  onto 
the  track,  without  any  obstruction,  such  as 
a  car  from  which  he  had  just  alighted,  pre- 
venting his  seeing  the  approach  of  the  car. 
There  was  no  evidence  to  show  whether  the 
deceased  In  that  case  looked  or  listened  be- 
fore stepping  onto  to  the  track.  The  car  was 
running  from  16  to  30  miles  an  hour.  The 
authorized  rate  of  speed  was  10  miles  an 
hour.  The  case  went  off  entirely  on  the  prop- 
osition that  the  car  was  being  operated  at 
an  unlawful  and  dangerous  rate  of  speed, 
and  tbe  presumption  that  the  deceased  listen- 
ed and  saw  tbe  car,  but  tbat  ha  indulged  tbe 
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presumption,  "as  he  had  a  right  to  do,"  that 
the  car  was  not  runnlug  at  a  unlawful  rate 
ot  speed,  and  that  he  could  cross  the  track 
In  safety.  That  case  Is  easily  dlstinguisb- 
-able  from  the  case  at  bar  in  that  the  plain- 
tiff walked  behind  the  rear  of  the  car  and 
was  struck  by  a  car  coming  In  the  opposite 
■direction.  But  It  was  unlike  the  case  at 
bar  In  tbat  the  deceased  had  almost  com- 
pletely crossed  the  track  on  which  the  car 
was  coming  that  struck  him — one  more  step 
would  have  put  him  in  a  place  of  safety — 
and  the  car  that  struck  him  was  running  at 
an  unlawful  rate  of  speed  of  from  20  to  25 
miles  an  hour;  and  that  the  motorman  saw 
the  deceased  when  he  was  from  30  to  50  feet 
away  from  him;  and  upon  the  presumption 
that  the  deceased  was  exercising  ordinary 
care,  and  that  he  had  a  right  to  presume 
that  the  railroad  company  would  obey  the 
ordinance  with  reference  to  speed.  The  vig- 
ilant  watch  ordinance  of  St.  Louis  also  figur- 
ed in  the  case.  A  recovery  was  sustained 
In  that  case  on  the  ground  of  the  unlawful 
rate  of  speed  of  the  car,  and  the  question  of 
the  contributory  negligence  of  the  deceased 
was  held  to  be  a  proper  question  for  the  Jury, 
because  fair  minded  men  might  reasonably 
differ  as  to  whether  or  not  it  was  exercis- 
ing ordinary  care  for  the  deceased  to  at- 
tempt to  cross  the  track,  under  the  circum- 
stances, upon  the  presumption  that  the  car 
was  not  running  at  a  higher  rate  of  speed 
than  the  law  authorized.  Stress  was  also 
laid  upon  the  fact  that  the  deceased  was  not 
Instantly  struck  upon  stepping  on  or  near 
the  track,  but  that  he  had  almost  crossed  the 
track  before  the  collision  occurred.  Tbat 
case  is  very  different  from  the  case  at  bar, 
and  does  not  support  the  contention,  here 
made,  that  a  person  is  not  obliged,  when 
passing  along  the  rear  of  one  car,  to  stop 
until  that  car  moves  far  enough  for  him  to 
see  whether  it  Is  safe  to  attempt  to  cross  the 
other  track.  If  it  is  impossible  for  him  to  see 
while  the  car  from  which  he  has  alighted 
obstructs  his  view,  and  likewise  impossible 
for  blm  to  look  afound  the  end  of  the  car 
from  which  he  has  alighted  without  getting 
so  close  to  the  other  track  as  to  be  neces- 
sarily struck  by  an  approaching  car.  The 
physical  facts  in  this  case,  even  under  the 
most  favorable  view  that  can  be  taken  of  the 
plalntUTs  testimony,  show  that  he  got  so 
close  to  the  north-bound  track,  before  look- 
ing to  discover  whether  a  car  was  approach- 
ing on  that  track,  as  that  a  collision  with 
that  car  was  inevitable,  and  that  there  was 
either  no  necessity  for  him  so  to  do,  or  tbat 
If  there  was  such  a  necessity.  It  was  his  duty 
to  wait  until  the  car  from  which  be  had 
alighted  had  moved  far  enough  away  to  the 
south  to  enable  him  to  see  whether  a  car 
was  approaching  on  the  north  track,  and 
would  have  only  been  a  matter  of  a  second, 
for  the  evidence  is  that  the  north-bound  car 
was  then  only  half  a  cor  length  trom  the 
place  of  collision. 


The  plaintiff  says  that  wben  hs  looked 
around  the  south-bound  car  he  saw  at  once 
the  north-bound  car  coming,  and  then  "I 
turned  back  and  the  car  struck  me  on  my 
shoulder."  Conceding  that  there  was  only  a 
space  of  10  inches  between  the  passing  cars, 
and  that  the  plaintiff,  therefore,  had  only 
that  space  In  which  to  look  for  the  approach- 
ing car,  still  he  could  have  so  looked  without 
placing  himself  In  such  close  proximity  to 
the  approaching  car  as  to  make  it  necessary 
for  him  to  "turn  back,"  or  as  to  be  struck 
on  his  shoulder  by  the  approaching  car.  Up- 
on the  case  made,  therefore,  the  conclusion 
Is  inevitable  and  irresistible  that  there  Is 
no  essential  difference  between  the  case  at 
bajc  and  the  Glardlna  Case,  and  the  prior  de- 
cisions of  this  court  applicable  to  facts  like 
those  here  presented.  Even  conceding  that 
the  defoidant  was  guilty  of  all  the  negli- 
gence charged,  nevertheless,  under  the  un- 
questioned facts  in  this  case,  the  plaintiff 
was  guilty  of  contributory  negligence,  wblca 
bars  his  recovery. 

The  trial  court,  therefore,  erred  in  over- 
ruling the  demurrers  to  the  evidence,  and 
its  Judgment  is  reversed.    All  concur. 


CROWL  V.  CROWLi. 

(Supreme  Coart  of  Missonri,   Division  No.   1. 
Feb.  22,   1906.) 

1.  JtTDGMENT— CONCLUSIVINESS. 

An  action  In  ejectment  does  not  bar  another 
action  in  ejectment  between  the  same  parties 
in  respect  to  the  same  title  and  the  same  tract 
of  land. 

[Ed.  Note. — For  cases  in  point,  see  voL  80. 
Cent  Dig.  Judgment,  |  1061.] 

2.  AnvxBSK    Possession  —  H0STI1.K    Posses- 
sion—Nsokssitt. 

Mere  possession  of  land,  where  not  in  any 
way  hostile  to  the  legal  title,  does  not  create 
title  by  limitation,  however  long  continned. 

[Ed.  Note. — For  cases  in  point  see  voL  1. 
Cent  Dig.  Adverse  Possession,  {{  279-281.] 

Appeal  from  Circuit  Court,  Jasper  County; 
Jos.  D.  Perkins,  Judge. 

Action  by  Catherine  B.  Crowl  against  Jo- 
seph F.  Crowl.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

R.  J.  Tucker  and  Cole,  Burnett  A  Hoora 
for  appellant  Thunnan,  Wray  &  Timnionds. 
for  respondent 

MARSHALL,  J.  This  la  an  acti<Mi  In  eject- 
ment for  the  S.  B.  ^  of  section  2d,  township 
31,  range  32,  in  Barton  county,  Mo.  The  pe- 
tition is  in  the  usual  form.  The  answer  was 
a  general  denial,  coupled  with  a  q>eclal  plea 
that  <m  the  23d  of  February,  1900,  the  plain- 
tlfl  and  others.  Instituted  an  acticm  against 
the  defendant  for  the  partition  of  the  land  in 
controversy;  that  tbe  defendant  <daimed  to 
be  the  absolute  owner  of  the  land;  that 
thereupon  tbe  circuit  court  ordered  tbe  pUln- 
tlfl  in  the  partition  suit  to  In^tute  a  suit 
In  ejectment  against  the  defendant  to  try 
the  title  to  the  land,  and  further  ordered 
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tbat  the  partltlMi  rait  sboald  be  continued  to 
Awalt  the  result  In  the  ejectment  suit;  tbat 
In  obedience  to  said  ori&c  the  plaintiff,  on 
the  15th  of  October,  1800,  commenced  an  ac- 
tion a{;ainst  the  defendant  In  ejectment; 
that  said  action  was  tried  on  the  SOth  of 
■January,  1901,  and  resulted  in  a  verdict  and 
Judgment  for  tbe  defendant,  which  has  never 
been  appealed  from,  set  aside,  or  vacated, 
but  la  still  In  full  force  and  effect;  that 
since  said  Judgment  the  plaintiff  has  not  ac- 
■qnired  any  Interest  or  claim  in  the  premises, 
other  than  such  as  was  involved  In  tbe  origi- 
nal ejectment  suit.  The  answer  then  plead- 
ed tbat  the  plaintifT's  right  to  the  premises 
in  controversy  was  finally  adjudicated  in  the 
former  ejectment  suit  On  motion  of  tbe 
plaintiff  tbe  special  plea  of  tbe  defendant 
was  stricken  out  and  on  tbe  same  day  tbe 
case  was  tried,  and  resulted  in  a  verdict  for 
the  plaintiff  for  the  possession  of  an  undivid- 
«d  one-half  of  the  N.  ^  of  tbe  S.  E.  %  of 
section  29,  township  31,  range  32,  and  for 
-$150  damages  and  $4  a  month  rents  and 
profits,  and  Judgment  was  thereupon  entered 
in  favor  of  the  plaintiff  for  the  same.  After 
proper  steps  the  defendant  appealed. 

The  case  made  is  this:  Mordekiah  Growl 
is  tbe  common  source  of  title.  He  died  on 
tbe  21st  of  April,  1899,  without  issue,  leav- 
ing surviving  him  bis  widow,  tbe  plaintiff. 
He  lived  in  Sangamon  county.  111.  The 
record  Is  silent  as  to  tbe  relationship  of  tbe 
defendant  to  him,  but  in  the  briefs  counsel 
«peak  of  him  as  tbe  brother  of  the  deceased. 
Plaintiff  introduced  in  evidence  a  patent 
frmn  tbe  government  of  the  United  States, 
for  160  acres  In  the  S.  E.  ^  of  section  29, 
township  81  north,  of  range  3Z,  to  Charles 

A.  Davis  and  Oreen  Moore,  assignee  of  Bum- 
liam  Hill,  dated  July  1,  16S9,  and  recorded 
on  the  29th  of  December,  1883;  also  a 
warranty  deed  dated  November  6,  1868,  from 
said  Davis  and  said  Moore  to  Levi  Oswalt, 
for  tbe  N.  %  of  tbe  S.  E.  ^,  of  said  section 
'29,  township  31,  range  32,  recorded  November 
27,  1868;  also  a  warranty  deed  from  Levi 
-Oswalt  to  Mordekiah  Crowl,  dated  November 
5,  1881,  to  tbe  N.  ^  of  the  S.  E.  V*  aforesaid, 
recorded  December  13,  1881.  Tbe  plaintiff 
then  introduced  evidence  tending  to  prove 
that  Mordekiah  Crowl  lived  in  Sangamon 
county,  111.,  and  died  AprU  21,  1899,  without 
issue,  leaving,  survlviug  him,  bis  widow,  tbe 
plaintiff;  that  letters  of  administration  on 
Ills  estate  were  granted  by  the  probate  court 
of  Barton  county,  on  February  23,  1900,  to 

B.  C  Avery,  who  qualified  as  such 
administrator;  tbat  on  the  30tb  of  January, 
1900,  tbe  plaintiff,  as  such  widow,  duly  elect- 
ed to  take  one-half  of  the  real  and  personal 
prtqterty  of  tbe  estate,  subject  to  the  pay- 
ment of  the  debts  thereof,  which  election 
was  filed  for  record  in  Barton  county,  on  tbe 
23d  of  February,  1900.  The  plaintiff  then 
Introduced  evidence  tending  to  show  tbat 
the  defendant  is,  and  at  the  time  of  tbe 
institution  of  tbe  suit,  and  for  20  years,  had 


been  In  possesslrai  of  the  premises;  and 
also  showed  tbe  rental  value  thereof.  The 
evidence  did  not  tend  to  prove  the  character 
of  tbe  possession  of  the  defendant,  nor  was 
any  attempt  made  to  show  that  it  was 
adverse  to  the  plaintiff,  or  her  said  deceas- 
ed husband.  This  was  all  the  evidence  in 
the  case.  Tbe  defendant  asked  and  the 
court  refused  to  give  an  Instruction  to  the 
Jury  to  find  for  the  defendant,  and  the  de- 
fendant stood  upon  tbe  ruling,  introduced  no 
evidence,  and  now  assigns  that  ruling  as 
one  of  the  errors  of  the  trial.  At  the  request 
of  tbe  plaintiff  the  court  instructed  the  Jury 
tbat  if  they  believed  from  tbe  evidence  tbat 
tbe  defendant  was  in  possession  of  tbe  lana 
sued  for  at  tbe  time  of  the  conunencement  of 
this  action,  and  at  tbe  time  plaintiff  elected 
to  take  one-half  of  the  land,  they  would  find 
for  tbe  plaintiff  for  an  undivided  one-half  of 
tbe  land  described  in  tbe  petition,  and  would 
assess  her  damages  at  one-half  of  the  value 
of  the  rents  and  profits  from  the  23d  of 
February,  189j9,  tbe  date  of  tbe  alleged 
ouster,  and  would  also  assess  tbe  monthly 
rents  and  profits  of  tbe  land.  To  the  giving 
of  which  Instruction  tbe  defendant  excepted, 
and  now  assigns  the  same  as  error. 

1.  The  first  error  assigned  is  the  ruling  of 
tbe  trial  court  in  striking  out  the  special  plea 
of  the  defendant,  to  tbe  effect  that  the 
rights  of  tbe  plaintiff  to  tbe  premises  had 
been  adjudicated  against  her  in  tbe  former 
ejectment  suit,  and  that  since  that  Judg- 
ment she  bad  obtained  no  new  or  additional 
rights.  Tbe  rule  in  this  state  has  long  been 
settled  tbat  one  action  In  ejectment  does 
not  bar  another  action  in  ejectment  between 
the  same  parties,  in  respect  to  tbe  same 
title  and  tbe  same  tract  of  land.  In  Spencer 
V.  O'Neill,  100  Mo.,  loc.  clt  68,  12  S.  W.  1054, 
Sherwood,  J.,  speaking  for  this  court  said: 
"Something  has  been  said  about  the  adjudica- 
tions in  that  cause  being  res  adjudtcata  in 
this  one,  but  the  case  of  Foster  v.  Evans,  61 
Mo.  40,  which  upholds  that  view,  has  long 
since  been  repudiated  in  this  court  and  the 
now  prevalent  rule  asserted,  that  one  action 
of  ejectment  is  no  bar  to  another,  though 
between  the  same  parties,  in  respect  to  the 
same  title,  and  the  same  tract  of  land.  Ekey 
V.  Inge,  87  Mo.  493;  Avery  v.  Fitzgerald,  94 
Mo.  207,  7  S.  W.  8,  It  is  because  of  this, 
tbat  it  becomes  necessary,  in  order  to  put  a 
stop  to  repeated  actions  of  ejectment  to 
resort  to  bills  of  peace.  Frlmm  v.  Rabo- 
teau,  66  Mo.  407."  In  Sutton  v.  Dameron, 
100  Mo.,  loa  clt  149,  18  S.  W.  497,  the  same 
learned  Judge  further  said:  "Tbe  well- 
settled  rule  of  law  In  this  state,  notwith- 
standing an  Improvident  dictum  In  Foster  v. 
Evans,  51  Mo.  39,  to  tbe  contrary  Is,  actions 
of  ejectment  though  between  the  same  par- 
ties, having  tbe  same  defenses,  concerning 
tbe  same  title  and  possession,  and  In  all 
respects  similar  In  other  facts,  may  be 
maintained  ad  infinitum,  so  long  as  equitable 
defenses  are  not  Interposed  and  ruled  upon. 
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tbereby  conTertIng  the  trhole  proceeding  Into 
an  equitable  one,  and  tbuB  making  the 
adjudication  binding.  Klmmell  r.  Benna,  70 
Mo.  52;  Ekey  v.  Inge,  87  Mo.  493;  Avery  ▼. 
Fitzgerald,  W  Mo.  207,  7  S.  W.  6;  City  T. 
Lumber  Co.,  98  Mo.  613,  12  S.  W.  248.  For 
this  canae  it  Is  tbat  when  two  or  more  eject- 
ments are  brought,  and  decided  In  fayor  of 
the  defendant,  he,  in  order  to  prevent  being 
further  harassed  by  a  litigious  adversary, 
may  maintain  bis  bill  of  peace,  and  thus  put 
a  stop  to  oppressive  litigation.  Prlmm  t. 
Raboteau,  58  Mo.  407."  The  doctrine  an- 
nounced In  the  case  Just  stated  must  be  now 
understood  in  the  further  light  that  a  mere 
equitable  defense  does  not  convert  the  whole 
proceeding  into  one  in  equity,  but  that  in 
order  tbat  tbe  case  may  be  converted  from 
one  at  law  to  one  in  equity,  there  must  not 
only  be  an  equitable  defense,  but  a  prayer  for 
affirmative  relief.  Martin  v.  Turnbaugh,  153 
Mo.,  loc.  clt  184,  54  S.  W.  515,  and  cases  dted. 
See,  also,  Jamison  v.  Martin,  184  Mo.  422, 
83  S.  W.  750.  In  Swope  v.  Weller,  119 
Mo.  566,  28  S.  W.  204,  Brace,  J.,  In  speaking 
for  this  court  said:  "It  is  settled  law  in 
this  state  that  one  action  of  ejectment  is  no 
bar  to  another,  though  between  the  same  par- 
ties, in  respect  to  the  same  title,  and  the 
same  tract  of  land  (citing  cases).  •  •  • 
Hence  when  a  defendant  is  found  to  have  the 
legal  title  and  therefore  succeeds  in  an  action 
of  ejectment.  In  order  to  prevent  being  fur- 
ther harassed  by  subsequent  actions  for  the 
same  i)roperty  under  the  same  title,  he  must 
Invoke  the  aid  of  a  court  of  equity  by  a  bill 
of  peace."  In  Callahan  v.  Davis,  125  Mo., 
loc.  clt.  35.  28  S.  W.  102,  Burgess,  J.,  speaking 
for  this  court,  said:  "It  is  well  settled  in  this 
state  that  one  judgment  in  an  action  of  eject- 
ment is  no  bar  to  the  prosecution  of  another 
suit  for  the  recovery  of  the  same  premises 
(citing  cases).  The  rule  is  different  in  regard 
to  other  kinds  of  action,  in  which  one  judg- 
ment between  tbe  same  parties,  in  regard  to 
the  same  subject-matter  of  controversy,  is  a 
Imr  to  another  suit  between  them,  and  the 
pendency  of  the  first  suit  may  be  pleaded  in 
abatement  to  the  last  one  instituted.  But 
as  a  former  judgment  or  recovery  is  no  bar 
to  a  subsequent  suit  between  the  same  par- 
ties, in  an  action  of  ejectment,  it  must 
necessarily  follow  tbat  the  pendency  of 
another  action  between  the  same  parties,  for 
the  same  purpose,  at  the  time  the  last  suit 
was  brought,  could  not  be  successfully  plead- 
ed in  abatement  of  the  last  suit  Hall  ▼. 
Wallace,  25  Ala.  43&"  It  follows  that  there 
was  no  error  in  the  ruling  of  the  trial  court 
In  striking  oat  the  special  defense  In  this 
case. 

2.  The  next  contention  of  tbe  defendant  is 
that  the  plalntHTs  claim  is  barred  by  limita- 
tion. This  contention  is  based  upon  the  fact 
tbat  the  evidence  introduced  by  tbe  plaintiff 
showed  that  the  defendant  had  been  in 
possession  of  the  premises  for  at  least  20 


years  prior  to  the  Instltntioii  of  Ibis  salt 
There  is  absolutely  no  evidence  In  the  case 
even  tending  to  show  that  the  possession  of 
tbe  defendant  was  in  any  way  hostile  to  th* 
legal  title.  Mere  possession  does  not  creata 
title  by  limitation  however  long  owtlnaed. 
To  have  snch  an  effect  the  possessicm  must 
be  open,  notorious,  contlnuons,  and  adverse, 
under  claim  of  ownership  ac  color  of  title. 
Sell  V.  McAnAw,  168  Mo.,  loc  clt  471.  60 
S.  W.  lOCe,  and  cas.  dt  As  herelnbefors 
pointed  out,  it  seems  to  be  conceded  in  fb» 
briefs  that  the  defendant  was  a  brother  of 
the  plaintifiT's  deceased  husband,  and  there 
is  nothing  to  show  that  he  held  the  posses- 
sion adversely  to  his  deceased  brother  at 
any  time.  Mordeklah  Growl  died  in  April. 
1899,  without  issue,  and  leaving  the  plain- 
tur,  his  widow,  surviving  him;  and  under 
sections  2039  and  2911,  Rev.  St  1899,  the 
plaintiff,  as  bis  widow,  was  entitled  to  take 
one-half  of  tberealandpersonalestate  beloni^ 
ing  to  the  husband,  at  tbe  time  of  his  death, 
absolutely,  subject  to  the  payment  of  his 
debts,  or  to  take  one-third  part  of  all  the 
land  whereof  the  husband  was  seised  of 
an  estate  of  inheritance,  at  any  time  during 
the  marriage,  and  to  which  she  bad  not  relin- 
qnlsbed  her  right  of  dower,  for  and  during 
her  natural  life.  In  this  case  the  widow 
elected  to  take  the  one-half  of  the  real  and 
personal  property,  subject  to  tbe  payment  of 
the  debts,  and  this  was  the  snm  of  her 
recovery,  allowed  her  in  this  case. 

Upon  the  case  made,  therefore,  there  Is  no 
doubt  whatever,  that  the  plaintiff  is  entitled 
to  tbe  relief  accorded  her  in  the  drcnit  comt, 
and  the  judgment  of  that  court  is  afOnaed. 
All  concur. 


KINO  ▼.  PHOgNIX  INS.  GO.  OF  BROOK- 
LYN, N.  Y. 

(Supreme  Court  of  Misaonrl,  Division  Na   I* 
Feb.  22,  1900.) 

1.  INSUSAWCB— OBAI    CoNTBACTS— VAI-TBTrT. 

Under  Rev.  St  1899,  «  974,  providing  tbat 
parol  contracts  may  be  bindlne  on  corporations^ 
if  made  by  them  or  an  aatboriied  agent  an 
insurance  company  may  make  a  parol  contract 
of  insurance. 

[Ei.  Note. — For  cases  in  point  see  voL  2^ 
Cent  Dig.  Insurance,  H  204-209.] 

2.  Sahx. 

A  provision  In  the  charter  or  by-laws  o( 
an  insurance  company  merely  requiring  the 
signature  of  the  president  to  all  policies  of  in- 
sarance  does  not  prevent  its  making  an  oral 
contract  of  insnrance. 

[Ed.  Note. — For  cases  in  point  see  voL  28* 
Cent  Dig.  Insnrance,  S  205.] 

3.  CoitBTrruTioNAi.  Law  —  OoRTBAon  —  In* 
PAiBino  Obuoation. 

A  decision  of  a  court  changing  a  prior 
construction  of  a  statate  does  not  contravene 
Const  U.  S.  art  1,  {  10,  prohibiting  any  state 
from  passing  a  law  impaiiing  the  obligation  at 
contracts. 

[Ed.  Note. — ^For  cases  In  point  see  v«L  lOL 
Cent  Dig.  ConstituUonal  Law,  I  27&] 
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4.  IiriKBRAi.  Rxvintne  —  Stauf  Act  — Obal 

CONTBACTS. 

Act  Jane  13,  1898,  30  Stat.  452,  {  7  W.  S. 
Comp.  St  1901,  p.  2292],  providinB  that,  if  one 
make  a  document  without  putting  a  revenue 
•tamp  on  it,  he  eball  be  guilty  of  a  misdemeanor 
and  the  document  shall  not  be  admissible  in 
evidence,  does  not  make  an  oral  contract  invalid. 
6l  Inbukarcb— Power  or  Aoent— Renkwai.s. 

Under  the  power  given  an  insurance  agent 
to  fix  premium  rates,  receive  moneys,  counter- 
sign, issne,  renew,  and  consent  to  the  transfer 
of  policies  signed  by  the  president  and  secre- 
tary, subject  to  the  rules  and  regulations  of  the 
company  and  instructions  of  its  officers,  the 
agent  may,  in  the  absence  of  rules,  regulations, 
or  instrnctions  to  the  contrary,  renew  a  policy 
by  a  verbal  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {{  206,  207.] 

6.  WiTNisaES  —  OoRTBADicrriNo  One's  Own 
Witness. 

Testimony  of  a  party  who  has  merely  taken 
a  deposition  of  a  witness  but  not  introduced  it 
cannot  be  objected  to  as  contradicting  such  wit- 
ness. 

[Ei.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witaesses,  §  1099.J 

7.  INSOBAHCE— Action  on  Buiij>eb's  Poucr 
—Instructions. 

No  error  can  be  predicated  of  an  instruc- 
tion, in  that  it  speaks  of  the  building  Insured 
as  the  property  of  plaintiff,"  in  an  action  by 
a  contractor  on  a  builder's  policy ;  his  contract 
requiring  him  to  furnish  a  complete  building, 
so  that  he  had  an  interest  therein,  it  having 
been  burned  before  it  was  completed  and  be  bad 
been  fully  paid. 

8.  Same  — Valued  Polict  Law  —  Builder's 
Policy. 

The  valued  policy  law  applies  to  a  policy 
taken  ont  by  a  builder,  as  well  as  to  one  taken 
out  by  the  owner  of  the  i>roperty;  the  builder's 
interest  in  the  building  being  one  in  real  estate. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;   H.  W.  Johnson,  Judge. 

Action  by  John  H.  K&ig  against  tbe  Pbce- 
nlx  Insuianoe  Company  of  Brooklyn,  N.  Y. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Barclay,  Shields  St  Fatmtleroy  and  Norton, 
Avery  &  Toung,  for  appellant.  B.  B.  Wool- 
folk  and  W.  A.  Dudley,  for  respondent 

MARSHALL,  J.  This  is  an  action  to  re- 
cover $750  for  the  loss  of  a  frame  building 
In  Elsberry,  Lincoln  county.  Mo.,  that  was 
In  process  of  construction,  or  reconstruction, 
for  church  purposes.  The  plaintiff  recovered 
a  Judgment  for  $748,  and  after  proper  steps 
tbe  defendant  appealed.  This  is  the  second 
Judgment  in  favor  of  the  plaintiff,  and  the 
second  appeal  by  the  defendant.  The  for- 
mer appeal  was  to  the  St.  Louis  Court  of  Ap- 
peals. King  V.  Insurance  Co.,  101  Mo.  App. 
163,  76  S.  W.  56. 

The  petition,  after  alleging  the  character 
of  the  defendant,  states  that  on  the  7th  of 
February,  1901,  John  W.  Pace  was  the  de- 
fendant's local  agent  at  Elsberry,  and  was 
duly  authorized  and  empowered,  as  such 
agent,  "to  receive  applications,  to  take  risks 
and  insure  and  make  out  and  deliver  policies 
of  insurance  on  property,  for  defendant, 
against  loss  or  damage  by  fire,  and  to  collect 


and  receive  premiums  therefor;  that  on  tbe 
7th  day  of  February,  1001,  plaintiff  applied 
to  said  John  W.  Pace,  agent  for  defendant, 
for  Insurance  against  loss  or  damage  by  fire, 
upon  a  one-story  frame,  shlngle-roof  building 
and  its  foundations,  to  be  occupied  as  a 
church  when  completed,  and  situated  in  sur- 
vey 1,724,  township  60,  range  2  B.,  in  Lin- 
coln county.  Mo.,  then  and  until  the  happen- 
ing of  the  loss  hereafter  mentioned,  the  prop- 
erty of  the  plaintiff;  that  said  defendant, 
on  said  date,  by  its  agent  agreed  and  con- 
tracted to  insure  said  property  for  a  term 
of  10  days  from  said  date,  In  Uie  amount  of 
$750,  at  a  premium  of  $2,  to  be  thereafter 
paid  to  defendant  by  plaintiff  in  a  reason- 
able time,  which  sum  the  plaintiff  then  and 
there  agreed  and  became  liable  to  pay  de- 
fendant, and  It  was  then  and  there  agreed, 
in  pursuance  to  said  contract  of  insurance 
so  made  and  entered  into,  and  in  considera- 
tion of  the  liability  so  assumed  by  plaintiff 
to  pay  the  premium  aforesaid,  that  defendant 
would  issue  and  deliver  to  plaintiff  an  insur- 
ance policy  binding  said  defendant  to  pay 
plaintiff  all  such  loss  or  damages  as  plaintiff 
might  sustain  by  reason  of  injuries  to  or  the 
destruction  of  the  property  above  described, 
by  Are,  within  said  term  of  10  days,  to  the 
amount  of  $760."  The  petition  then  alleges 
the  destruction  of  the  building  by  flre  on 
the  9th  of  February,  1901,  tbe  attempt  to 
make  proof  of  loss  and  the  tender  of  tbe 
premium  on  the  12tb  of  February,  1901,  to- 
gether with  an  averment  that  the  plaintiff 
had  performed  alloftheconditlonB  of  the  con- 
tract, on  his  part  to  be  performed.  The 
answer  is  a  general  denial. 

The  case  made  Is  this:  The  plaintiff  is  a 
contractor  and  was  engaged  in  the  construc- 
tion or  reconstruction  of  a  building  for 
church  purposes,  under  a  contract  and  speci- 
fications which  required  him  to  build  and 
complete  a  church  building  in  accordance 
with  the  plans  and  specifications,  and  sub- 
ject to  the  approval  and  acceptance  of  the 
church  committee;  and  In  consideration 
therefor  he  was  to  receive  the  materials  in 
the  old  building  on  the  premises,  valued  at 
$400  to  $480,  and  $675  cash.  The  plaintiff 
had  given  a  bond  for  $1,000  for  the  perform- 
ance of  his  contract  While-  so  engaged  in 
the  work,  the  plaintiff,  on  the  8th  of  Novem- 
ber, applied  for  and  received  from  the  de- 
fendant a  policy  of  insurance  on  the  build- 
ing for  $750,  for  a  term  of  60  days  from  its 
date,  to  wit,  until  the  7th  of  January,  1901. 
On  the  7th  of  January,  1901,  and  before  the 
expiration  of  the  policy,  the  plaintiff  pro- 
cured from  defendant  another  policy  for  a 
like  amount.  Insuring  the  building  for  a  fur- 
ther term  of  80  days  from  the  7th  of  January, 
and  to  expire  at  noon  on  the  7th  of  February, 
1001.  This  policy  contained  the  following 
provision:  "$750.00  on  the  one-story,  frame, 
shlngle-roof  building  and  Its  foundation,  to 
be  occupied  as  a  church   when   completed 
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(builder's  risk),  and  sitaated  In  snrrey  1,724, 
township  51,  ranKe  2  E.,  Lincoln  county,  Mis- 
souri." Tbe  plaintiff  paid  tbe  premiums  re- 
quired by  the  defendant  for  said  policies,  to 
wit,  $4.60  for  the  first  policy,  and  $3  for 
the  second.  All  of  the  plaintiff's  dealings 
were  had  with  John  W.  Pace,  the  defendant's 
agent  at  Elsberry.  Pace  was  acting  under 
a  written  commission  or  appointment  as 
agent  of  the  defendant,  which  recited  the 
appointment  of  Pace  as  agent,  "with  full 
power  to  receive  proposals  for  Insurance 
against  loss  and  damage  by  fire,  in  Elsberry, 
Missouri,  and  Ticlnlty,  to  fix  rates  of  pre- 
miums, to  receive  moneys,  and  to  counter- 
sign. Issue,  renew,  and  consent  to  the  trans- 
fer of  policies  of  insurance  signed  by  the 
president  and  the  secretary  of  the  said  Pbce- 
niz  Insurance  Company,  subject  to  tbe  rules 
and  regulations  of  the  said  company,  and 
to  such  instructions  as  may  from  time  to  time 
be  given  by  its  officers."  No  rules  or  regula- 
tions or  Instructions  were  introduced  In  evi- 
dence in  this  case.  On  February  7th,  before 
12  o'clock  noon,  and  before  the  expiration  of 
the  second  policy,  the  plaintiff  notified  Pace 
that  he  had  been  unable  to  complete  the 
building  at  that  time,  and  applied  to  him 
for  insurance  on  the  building  for  a  like 
amount,  and  on  the  same  terms  as  tbe  last 
policy.  Pace  asked  him  how  long  he  wanted 
the  Insurance  to  run.  The  plaintiff  replied 
that  be  would  like  to  have  it  for  five  or  six 
days,  and  asked  Pace  what  limit  of  time  be 
could  write  a  policy  for,  saying  that  he 
did  not  care  to  carry  the  policy  any  further 
than  was  necessary  for  him  to  complete  tbe 
building.  Pace  rolled  that  he  could  write 
a  policy  for  as  short  a  time  as  five  days. 
The  plaintiff  replied  that  he  could  not  get 
the  building  done  in  five  days.  Thereupon 
Pace  said  he  would  write  a  policy  for  10 
days  and  charge  $2.26  premium  therefor. 
Plaintiff  objected  to  the  rate  of  premium, 
with  the  result  that  Pace  agreed  to  charge 
only  $2  premium.  The  plaintiff  accepted  the 
proposition  and  said  to  Pace.  "Don't  fall 
to  have  this  policy  at  12  o'clock."  Pace  re- 
plied that  when  he  told  a  man  anything  he 
could  depend  on  It  Nothing  was  said  about 
the  payment  of  the  $2  premium.  Prior  to 
that  time  tbe  plaintiff  had  not  been  required 
to  pay  the  premium  on  the  two  other  policies 
at  the  time  he  applied  for  them,  or  when 
they  were  issued,  but  had  paid  them  there- 
after ;  Pace  saying  that  it  did  not  make  any 
difference  about  paying  the  mon^  at  tbe 
time,  but  that  it  could  be  paid  at  "any  time 
In  the  run  of  tbe  policy,  so  I  can  make  my 
report,  will  do."  On  this  understanding  the 
plaintiff  left  and  heard  nothing  more  about 
the  matter  until  after  the  9th  of  February, 
when  the  fire  occurred.  The  second  policy, 
which  expired  on  the  7th  of  February,  had 
never  been  delivered  to  the  plaintiff,  but  had 
remained  in  Pace's  bands. 
The  defendant  objected  to  all  of  the  testi- 


mony relating  to  the  insurance  for  10  days 
last  aforesaid,  on  tbe  ground:  First,  that 
the  stamp  act  of  tbe  United  States  tben  Id 
force  required  a  United  States  revenue  stamp 
to  be  fixed  on  all  policies  of  insurance,  and 
that,  under  article  6  of  the  federal  Constv 
tution,  the  effect  of  the  Constitutioa  and  reve- 
nue laws  of  the  United  States  Is  to  require 
every  fire  Insurance  risk  and  contract  to  be 
expressed  In  the  form  of  policies  and  In  writ- 
ing; second,  because  insurance  contracts',  ud- 
der  the  laws  of  Missouri,  must  be  in  writing; 
third,  because,  under  the  terms  of  tbe  commis- 
sion of  appointment.  Pace  bad  no  power  to 
make  any  oral  contract  of  insurance,  and  that 
It  would  Impair  the  obligation  of  said  con- 
tract between  Pace  and  tbe  defendant  If  the 
courts  of  Missouri  should  bind  defendant  by 
tbe  oral  contract,  and  that  such  a  declaration 
of  law  by  the  courts  of  Missouri  wonld  vio- 
late article  1,  {  10,  of  the  federal  Constitu- 
tion, which  prohibits  any  state  to  pass  any 
law  impairing  the  obllgatloa  of  contracts. 
The  court  overruled  the  objection,  and  tbe 
defendant  now  assigns  that  ruling  as  the 
principal  error  in  tbe  case.  The  defendant 
also  offered  testimony  tending  to  prove  that 
the  amount  of  tbe  plaintiff's  interest  in  the 
building  at  the  time  the  fire  occnn«d  was 
only  $108.  On  the  objection  of  tbe  plaintiff 
the  court  excluded  the  evidence,  and  this 
Is  assigned  as  error.  Error  is  also  assigned 
as  to  certain  Instructions  givaa  for  the  plain- 
tiff, which  win  be  noticed  in  the  course  of 
the  opinion. 

1.  Tbe  first  question  that  Is  presented  for  ad- 
judication in  this  case  is  whether  or  not  an 
oral  contract  of  insurance  is  valid.  This 
question  first  came  l)efore  this  court  In  Hen- 
ning  V.  Insurance  Co.,  47  Mo.  426,  4  Am.  Hep. 
832.  Wagner,  J.,  delivering  the  opinion  of 
the  court,  held  that  "at  common  law  there  is 
nothing  absolutely  requiring  that  tbe  con- 
tract should  be  in  writing."  After  stating 
that  there  was  much  disagreement  in  tbe 
books  as  to  the  power  of  insurance  companies 
to  make  contracts  of  insurance  by  parol, 
and  after  reviewing  a  number  of  cases  bear- 
ing on  the  subject,  and  saying  that  tbe  court 
wonld  be  strongly  Inclined  to  follow  tbe  rule 
laid  down  in  most  of  the  cases  cited  wblcb 
held  that  a  parol  contract  of  Insurance  was 
good,  the  learned  Judge  tben  quoted  from  the 
act  Incorporating  the  defendant  company, 
which  declared  that  "all  the  conditions  of 
policies  issued  by  said  company  shall  be  print- 
ed or  written  on  the  face  thereof,"  and  that 
authority  had  been  given  the  company  to 
make  by-laws,  one  of  which  required  the  pres- 
ident to  sign  all  policies  or  contracts  by  which 
the  company  was  to  be  bound,  and  another 
required  every  proposal  for  insurance  to  be 
by  written  application,  signed  by  the  appli- 
cant or  his  agent,  and  concluded  that  by 
virtue  of  the  act  of  Incorporation  and  the  by- 
laws referred  to,  "there  could  be  no  original 
and  binding  contract  by  parol,"  as  to  tbe 
defendant  company. 
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The  question  came  aga.in  before  tbls  court 
In  Balle  t.  Insurance  Co.,  73  Mo.  371.  Tbat 
was  a  suit  in  equity  to  enforce  a  verbal 
agreement  to  issue  a  policy  of  Insurance. 
The  defense  was  tbat  tbe  defendant  could 
only  be  liable  for  a  written  or  printed  policy, 
signed  by  the  president  and  attested  by  the 
secretary,  and  that  no  verbal  contract  of 
insurance  was  binding  on  the  defendant  un- 
der Its  charter,  and  tbe  laws  of  this  state. 
The  court  said:  "The  validity  of  the  contract 
is  the  first  point  demanding  attention.  Tbe 
charter  of  the  defendant  company  is  tbat 
furnished  by  the  general  laws.  Chapter  67, 
p.  353,  Gen.  St  1865.  The  concluding  words 
of  section  1  of  that  chapter  require  that  the 
'conditions  of  all  policies  Issued  by  such  com- 
pany shall  be  written  or  printed  on  the  face 
thereof,'  and  section  8  of  the  same  chapter 
provides  that  'all  policies  and  contracts  of 
Insurance  and  instruments  of  guaranty,  made 
by  said  company,  shall  be  subscribed  by  the 
president,  or  president  pro  tempore,  and  at- 
tested by  the  secretary.'  Similar  language 
to  that  Just  quoted  was  passed  upon  by  this 
court  In  Hennlng  v.  U.  S.  Ins.  Co.,  47  Mo. 
425,  4  Am.  Rep.  382,  and  It  was  held  tbat 
with  such  a  charter  and  by-laws,  the  company 
could  make  no  original  and  binding  oral  con- 
tract of  Insurance.  In  that  case,  however, 
section  e  of  chapter  62,  Gen.  St  1866,  was 
overlooked.  That  section,  which  has  been  on 
the  statute  books  for  over  35  years  (Rev.  St 
1846,  p.  232,  c.  84,  art  1,  {  8),  provides  that: 
'Parol  contracts  may  be  binding  on  aggregate 
corporations,  if  made  by  an  agent,  duly  an« 
thortzed  by  a  corporate  vote,  or  imder  the 
general  regulations  of  the  corporation,  and 
C(mtract8  may  be  implied  on  the  part  of  such 
corporation,  from  their  corporate  acts,  or 
those  of  an  agent  whose  powers  are  of  a  gen- 
eral character.'  That  section  is  now  section 
974,  Rev.  St  1899.  Passing  upon  the  effect 
of  this  section.  It  was  held,  In  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Missouri,  In  an  action  between 
the  forementloned  parties,  that  construed  In 
the  light  of  the  general  law,  the  charter  of 
the  Insurance  company  did  not  disable  it  from 
making  a  binding  contract  of  Insurance  with- 
out writing.  Henning  v.  V.  8.  Ins.  Co.,  2 
Dilton,  C.  C.  26,  Fed.  Cas.  No.  6,366.  This 
view  is  certainly  tbe  better  one,  even  where 
there  Is  no  such  general  provision  as  that 
above  quoted,  making  oral  contracts  of  ag- 
gregate corporations  valid.  It  must  now  be 
considered  as  the  well-settled  doctrine  by  the 
nearly  universal  concurrence  of  the  authori- 
ties that  oral  agreements  of  Insurance  are  en- 
forceable, although  the  charter  of  the  com- 
pany contains  similar  provisions  to  those  con- 
tained in  chapter  67,  supra.  The  principle 
underlying  these  doctrines  is  this:  That  the 
right  to  make  contracts  of  insurance,  like 
any  other  right  of  contracting,  exists  as  at 
common  law,  unless  prohibited  by  statute; 
tbat  the  contract  of  insurance  having  its 


origin  In  mercantile  law  and  usage,  the  dis- 
tinction which  denies  the  power  to  enter  Into 
such  a  contract,  except  in  particular  modes 
and  forms,  is  without  foundation  and  repug- 
nant to,  and  inconsistent  with,  that  general 
capacity  of  contracting  wtilch  the  common 
law  concedes  to  every  person  ordinarily  com- 
petent to  enter  into  binding  engagements; 
tbat  the  provisions  of  a  charter  of  a  company 
that  they  shall  have  the  right  to  make  con- 
tracts of  insurance  by  the  signature  of  a  pres- 
ident, etc.,  are  regarded  by  the  courts  as 
merely  enabling,  and  not  restrictive  of  the 
general  power  to  effect  contracts  In  any  other 
mode  not  unlawful,  dictated  by  convenience;, 
and  that  'the  distinction  between  a  contract 
to  insure  or  to  Issue  a  policy  of  insurance^ 
and  the  policy  Itself,  is  obvious  and  constant- 
ly recognized  by  the  courts."  May  on  Ins> 
H  14,  22,  23,  128;  Kelly  v.  Commonwealth 
Ins.  Co.,  10  Bosw.  (N.  Y.)  82;  Sanborn  v- 
Firemen's  Ins.  Co.,  18  Gray  (Mass.)  448, 
77  Am.  Dec.  419;  Trustees  v.  Brooklyn  Fire 
Ins.  Ca,  19  N.  T.  306;  Relief  Fire  Ins.  Co. 
V.  Shaw,  94  XT.  S.  574,  24  L.  Bd.  291;  New 
Bngland,  etc.,  ▼.  Robinson,  25  Ind.  536;  Claf- 
lln  V.  Torllna,  66  Mo.  371;  Hennlng  v.  Ins. 
Co.,  supra.  In  view,  however,  of  the  broad 
statutory  provisions  heretofore  cited,  relat- 
ing to  the  power  of  aggregate  corporations 
to  contract  orally,  all  difficulty  as  to  the  pow- 
er to  make,  in  the  present  circumstances,  aw 
oral  contract  of  Insurance,  vanishes.  Besides, 
this,  section  8,  supra,  requiring  the  signature 
of  the  president,  etc.,  uses  no  prohibitory 
words;  relates  not  to  agreements  to  Insure, 
but  only  to  policies  when  completed  and  ready 
for  official  signatura  It  is  unnecessary  to. 
the  proper  determination  of  this  case  that 
the  one  already  cited  from  our  own  reports,, 
and  greatly  relied  on  by  defendant,  be  over- 
ruled; but  It  is  not  unworthy  of  remark  that 
the  utterances  in  that  case  were,  for  the  most 
part  almost  if  not  altogether,  obiter,  since 
therein  it  is  distinctly  asserted  that  the  con- 
tract in  that  instance  was  'nothing  but  a 
naked  verbal  agreement  •  •  •  eued  upon. 
This  Is  denied,  and  there  is  no  proof  of  it' 
So  that  that  case  could  have  been  very  briefly 
disposed  of,  as  having  no  evidential  foundation 
requiring  either  Judicial  discussion  or  deter- 
mination. Be  that  as  It  may,  tbe  doctrine 
announced  in  tbat  case  does  not  dominate  this 
one,  for  the  reason  tbat  that  case  was  a  suit 
at  law  on  an  alleged  oral  and  completed 
agreement;  this  is  a  proceeding  in  equity  to- 
compel  that  to  be  done  which  already  upon 
sufficient  consideration  had  been  agreed  should 
be  done.  And  tbe  case  under  discussion  ex- 
pressly recognizes  tbe  principle,  announced 
in  Commercial  Ins.  Co.  v.  Union  Mutual  Ins. 
Co.,  19  How.  (U.  8.)  319,  16  L.  Bd.  636,  as 
well  as  in  numerous  other  cases  cited  by 
plaintiffs,  that  equity  will  specifically  enforce 
'agreements  to  make  Insurance.'" 

Balle  V.  Insurance  Co..  supra,  has  since 
been  cited  and  approved,  and  the  doctrine- 
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announced  that  tinleas  pn^blted  by  ntatute, 
a  corporation  has  ail  the  rights  of  contract- 
ing, under  the  common  law,  that  an  individ- 
ual has.  Iileblie  v.  Knapp,  79  Mo.,  loc.  dt 
24,  49  Am.  Bep.  212;  Bailroad  y.  Bailroad, 
135  Mo.,  loc.  clt  200,  36  S.  W.  602,  33  L.  R. 
A.  607;  State  ex  inf.  t.  Lincoln  Trust  Co.,  144 
Mo.,  loc.  cit.  592,  46  S.  W.  593.  In  th»  case 
last  cited  it  was  said:  "Corporations,  when 
they  are  not  restrained  in  any  particular 
manner  by  their  charter,  may  adopt  all  rea- 
sonable means  in  the  execution  of  their  busi- 
ness which  a  natural  person  may  adopt  in 
thb  exercise  of  similar  powers."  The  same 
doctrine  was  taiieu  as  settled  law  in  this 
state  in  Dull  v.  Fire  Ass'n,  129  Mo.  460,  30 
S.  W.  1034.  Thus  it  will  appear  that  the 
rule  laid  down  in  the  Hennlng  Case,  supra, 
has  not  been  followed  in  this  state  since, 
but  that,  as  pointed  out  In  the  Bails  Case, 
the  statutes  of  this  state  (now  section  974, 
Bev.  St  1899)  expressly  provide  that  parol 
contracts  may  be  binding  upon  aggregate 
corporations  if  made  by  an  agent  authorized 
to  contract,  and  contracts  may  be  implied  on 
the  part  of  such  corporations  from  their  cor- 
porate acts,  or  those  of  an  agent  whose  pow- 
ers are  of  a  general  character.  In  fact, 
while  the  Henning  Case  was  not  expressly 
overruled  In  the  Baiie  Case,  because  it  was 
not  essential  to  the  decision  of  that  case  that 
it  should  be  overruled,  nevertheless  it  was 
distinctly  pointed  out  in  the  Baiie  Case  that 
the  learned  Judge  who  delivered  the  opinion 
in  the  Hennlng  Case  had  overlool^ed  the  ex- 
press statute  of  the  state,  and  it  was  further 
pointed  out  that  the  coiTect  doctrine  an- 
nounced by  the  great  weight  of  authority  Is 
that  parol  contracts  of  insurance  are  valid, 
unless  expressly  prohibited  by  statute.  The 
rule  thus  announced  in  this  state  la  in  har- 
mony with  and  amply  supported  by  the  great 
weight  of  modem  authority.  In  16  Am.  & 
Eng.  One.  of  Law  (2d  Ed.)  p.  852,  it  is  said: 
"The  contract  is  Bometimes  evidenced  by  a 
binding  slip  signed  by  the  insuro-'s  agent, 
or  by  a  memorandum  in  his  record  boolc,  but 
neither  the  statute  of  frauds  nor  public  pol- 
icy requires  It  to  be  in  writing,  and  it  is 
equally  valid  if  made  orally."  Decisions 
from  the  Supreme  Court  of  the  United 
States,  and  from  the  Supreme  Courts  of 
Alabama,  Illinois,  Indiana,  Iowa,  Kansas, 
Maine,  Massachusetts,  Minnesota,  Missouri, 
Nebraslia,  New  York,  Ohio,  Oregon,  Penn- 
sylvania, South  Carolina,  and  Wisconsin 
are  cited  in  the  note  to  the  text  sustaining 
that  doctrine. 

The  same  rule  is  announced  by  the  text- 
writers.  Joyce  on  Insurance,  vol.  1.  §  625, 
says:  "As  we  have  stated  in  a  preceding 
chapter,  the  company  may  be  bound  by  an 
oral  contract  of  Insurance,  or  an  oral  agree- 
ment to  Insure;  so  an  agent  intrusted  with 
blank  policies,  signed  by  the  president  and 
secretary,  with  authority  to  negotiate,  fill 
up,  and  issue  the  same,  may  bind  the  com- 
pany by  a  parol  contract  to  insure^  and  an 


agent  authorized  to  make  the  necessary  sur- 
veys, and  negotiate  and  conclude  all  the 
terms  of  the  contract,  and  to  fill  up  and 
countersign  the  policy,  may  bind  the  com- 
pany by  a  parol  contract  to  issue  a  policy. 
•  *  •  And  a  local  agent  of  a  foreign 
company,  with  similar  authority,  may  bind 
the  company  by  parol  to  contracts  of  origi- 
nal or  renewal  Insurance."  Blcbards  on 
Insurance,  i  41,  lays  down  the  rule  as  fol- 
lows: "An  oral  contract  of  insurance  or  an 
oral  contract  to  issue  a  policy  is  valid,  on- 
less  prohil)ited  by  statute,  as  by  the  Civil 
Code  of  Georgia,  or  some  times  by  stamp  laws, 
and  will  be  binding  from  the  time  the  oral 
contract  is  completed,  although  the  loss 
occur  before  the  policy  Is  issued.  The  stat- 
ute of  frauds  Is  not  applicable;  and  although 
the  charter  of  a  company  provides  that  the 
contract  of  insurance  must  be  in  writing, 
this  requirement  is,  by  most  courts,  held  to 
be  a  direction  to  the  company,  and  not  bind- 
ing upon  an  innocent  party,  who  has  parted 
with  value  to  the  company  in  good  faith  un- 
der an  oral  contract"  May  on  Insurance 
(4th  Ed.)  vol.  1,  {  23D,  says:  "On  principle 
It  would  seem  that  at  common  law  there 
could  be  no  objection  to  an  oral  contract  to 
make  an  Insurance  in  future,  or  to  issue  a 
policy  at  a  time  named,  or  ?rithln  a  reason- 
able time,  holding  the  applicant  Insured 
meanwhile  (this  is  the  usual  agreement);  or 
to  Insure  now,  making  the  full  contract  l^ 
parol,  without  any  expectation  of  a  policy. 
So  far  the  law  is  dear  when  the  contract- 
ing parties  are  natural  persons,  and  there  is 
no  statute  In  the  way.  But  when  a  corpora- 
tion makes  the  contract,  or  a  statute  liters 
the  question,  the  problem  is  not  so  simple. 
Unless  prevented  by  the  charter,  a  oompany 
may  make  valid  oral  insurance  policies"— 
citing  Henning  v.  Insurance  Co^,  47  Mo.  425, 
4  Am.  Bep.  332,  which,  as  above  shown,  la 
no  longer  the  law  in  MissourL 

But  the  rule  is  that,  tmless  prevented  by 
statute,  a  corporation  has  the  same  right 
to  contract  that  an  individual  has,  under  the 
common  law,  and  that,  under  the  statute  of 
this  state,  parol  contracts  of  corp<mitloiia 
are  binding  on  the  corporation  if  made  by 
the  corporation  or  by  an  authorized  agent, 
and  that  such  contracts  may  be  Implied  from 
the  corporate  acts,  or  those  of  the  agent 
whose  powers  are  of  a  general  character; 
and  that  the  provisions  of  the  charter  ac  by- 
laws, requiring  the  signature  of  the  presi- 
dent to  all  polldes  of  insurance,  and  using 
no  prohibitory  wordd,  do  not  prevent  the 
making  of  oral  contracts.  There  was,  there- 
fore, no  error  in  the  ruling  of  the  trial  court 
in  admitting  the  evidence  tending  to  prove 
an  oral  contract  of  insurance. 

2.  It  is  contended,  however,  that  sach  a 
construction  of  the  law  impairs  the  obliga- 
tion of  the  contract  between  the  company 
and  its  agent.  In  that  under  the  written  ap- 
pointment of  the  agent,  he  had  no  power  to 
enter  into  an  oral  contract  of  insurance^  and 
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tbat  therefore  th«  rights  of  the  defendant 
guarantied  by  section  10  of  article  1  of  the 
federal  Constitution  would  be  denied  the  de- 
fendant. This  contention  is  tintenable.  The 
modern  rule  is  that  "In  order  to  come  within 
the  prorlslons  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state 
shall  pass  any  law  Impairing  the  obligation 
of  contracts,  not  only  must  the  obligation  of 
the  contract  be  Impaired,  but  It  must  have 
been  impaired  by  some  act  of  the  legislative 
power  of  the  state,  and  not  by  a  decision  of 
Its  judicial  department  only."  City  of  Se- 
dalla  T.  Donobue  (Mo.  Sup.)  89  S.  W.,  loc. 
clt.  389,  and  cas.  clt 

3.  It  Is  next  contended  that  at  the  time 
this  contract  was  entered  Into,  the  federal 
stamp  act  required  all  contracts  of  insurance 
to  have  an  Internal  revenue  stamp  fixed 
thereto.  Act  June  13,  1898,  30  Stat  448  et 
seq.  [U.  8.  Comp.  St  1901,  p.  2286].  And 
It  Is  argued  that,  as  the  stamp  cannot  be 
fixed  to  an  oral  contract  it  would  enable 
parties  to  evade  the  stamp  act  and  defraud 
the  government  by  permitting  oral  contracts 
of  insurance  to  be  made,  and  therefore  the 
oral  contract  relied  on  In  this  case  was  in- 
valid. Section  7  of  the  stamp  act  provides 
as  follows:  "That  If  any  person  or  persons 
shall  make,  sign  or  issue,  or  cause  to  be 
made,  signed  or  Issued,  any  instrument,  docu- 
ment or  paper  of  any  kind  or  description 
whatsoever,  without  the  same  being  duly 
stamped  for  denoting  the  tax  hereby  imposed 
thereon,  or  without'  having  thereon  an  ad- 
hesive stamp  to  denote  such  tax,  such  per- 
son or  persons  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  pay  a  fine  of  not  more  than  one  hun- 
dred dollars  at  the  discretion  of  the  court, 
and  such  instrument  document  or  paper,  as 
aforesaid,  shall  not  be  competent  evidence  in 
any  court."  30  Stat  452  [D.  S.  Comp.  St 
1901,  p.  2292].  It  is  a  sufficient  answer  to 
the  contention  to  say  that  the  literal  wording 
of  that  statute  is  that  the  failure  to  stamp 
such  instrument  document,  or  paper  is  made 
a  misdemeanor  and  the  document  is  inad- 
missible as  evidence,  but  In  this  case  there 
was  no  such  instrument  made,  and  none 
such  is  offered  in  evidence,  and  the  statute 
does  not  prohibit  the  making  of  oral  con- 
tracts, such  as,  under  the  common  law.  every 
person  and  every  corporation  has  the  right 
to  make,  imder  the  laws  of  this  state,  and 
nnder  the  Jaws  of  the  United  States.  In 
addition  thereto,  it  has  been  held  that  under 
the  act  the  instrument  may  be  received  in 
evidence,  unless  it  be  shown  tliat  the  omission 
to  stamp  it  was  with  the  intent  to  evade 
imyment  of  the  revenue,  and  that  in  the  ab- 
sence of  such  showing  the  instrument  or 
contract  Is  not  void.  HoOper  v.  Whltaker, 
130  Ala.  324,  30  South.  355;  Small  v.  Slocumb, 
112  Ga.  279,  37  8.  B.  481,  63  I*  E.  A.  130, 
81  Am.  St  Ilep.  00.  In  the  case  last  cited 
it  was  held  that  while  Congress  had  the 
power  to  require  revenue  stamps  to  be  placed 
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on  written  Instruments,  and  to  prescribe  a 
punistmient  for  the  failure  or  refusal  to  com- 
ply with  that  requirement  and  to  require 
that  such  instruments,  unless  stamped,  should 
not  be  admissible  as  evidence  in  the  federal 
courts.  It  had  no  poT^-er  to  prescribe  rules  of 
evidence  for  the  state  courts,  and  therefore 
the  act  which  declared  that  such  instruments 
should  not  be  received  in  evidence  in  any 
court  until  stamped  Is  to  be  understood  as 
applicable  to  the  federal  courts  only.  To  the 
same  effect  are  Wade  v.  Foss,  06  Me.  230, 
62  Atl.  640;  Qemens  v.  Conrad,  19  Mich. 
170;  Sammons  v.  Halloway,  21  Mich.  1C2, 
4  Am.  I^ep.  465;  Wilson  v.  Carey,  40  Vt 
179;  Garland  v.  Gaines,  73  Conn.  662,  49  Atl. 
19,  84  Am.  St  Rep.  182;  Latham  v.  Smith. 
46  III.  29. 

4.  It  is  contended  that  Pace  had  no  author- 
ity, nnder  his  written  appointment  to  make 
an  oral  contract  but  that  his  power  was 
limited  "to  fix  rates  of  premium,  to  receive 
moneys,  and  to  countersign,  issue,  renew,  and 
consent  to  the  transfer  of  policies  of  insur- 
ance, signed  by  the  president  or  the  secre- 
tary" of  the  defendant  As  hereinbefore 
pointed  out  where  an  agent  is  intrusted  with 
blank  policies  signed  by  the  president  and 
secretary  of  the  company,  with  authority  to 
negotiate,  fill  up,  and  Issue  the  same,  he  may 
bind  the  company  by  an  oral  contract  to  in- 
sure. Joyce  on  Ins.,  vol.  1,  §  525.  But  even 
under  the  strictest  construction  of  his  ap- 
pointment, the  act  of  Pace  In  this  instance 
may  be  regarded,  under  the  facts  in  Judg- 
ment as  a  mere  renewal  of  the  contract  that 
was  to  expire  on  the  7th  of  February  at  noon, 
and  there  are  no  rules,  regulations,  or  in- 
structions of  the  company  in  tills  regard, 
tending  to  show  that  the  agent  had  no  power 
to  renew  a  policy  of  insurance  by  a  verbal 
agreement  and  for  a  consideration. 

6.  The  St  Louis  Court  of  Appeals  reversed 
the  former  Judgment  in  this  case,  because, 
after  the  plaintiff  had  introduced  the  deposi- 
tion of  Pace  denying  that  he  had  authority  to 
make  a  contract  of  insurance  for  10  days,  the 
plaintiff  introduced  evidence  of  statements 
made  by  Pace  after  the  loss,  tending  to  show 
that  he  had  such  authority,  and  it  was  held 
by  the  St  Louis  Court  of  Appeals  that  such 
statements  were  inadmissible,  both  because 
they  were  not  a  part  of  the  res  gests  of  the 
business  Pace  was  transacting,  and  also  be- 
cause they  tended  to  contradict  the  testimony 
of  Pace,  who  was  plaintiff's  witness.  It  Is  now 
insisted  that  on  the  trial  anew  the  plaintiff 
fell  Into  "the  same  old  error."  The  record 
discloses,  however,  tbaton  this  trial  the  plain- 
tiff did  not  Introduce  the  deposition  of  Pace, 
nor  did  he  call  Pace  as  a  witness.  It  is  true, 
the  plaintiff  had  formerly  taken  Pace's  depo- 
sition, but  he  did  not  introduce  it  in  this  case. 
The  record  shows  that  in  rebuttal,  the  plain- 
tiff was  called  and  asked  whether  or  not 
Pace,  the  agent  or  anybody  else,  had  told 
lilm  atanytimetbata  policy  could  not  be  made 
for  less  than  10  dayv.    This  was  objected  to 
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on  tlie  ground,  among  others,  that  the  plain- 
tiff was  thereby  seeking  to  contradict  Pace's 
testimony,  and  that  the  plaintiff  could  not  do 
80  because  the  plaintiff  had  taken  Pace's 
deposition,  although  the  plaintiff  had  not 
nsed  it,  and  it  had  not,  up  to  that  tlitae,  been 
introduced  in  evidence  by  either  party.  The 
objection  was  overruled,  and  the  witness  an- 
swered that  he  bad  no  such  knowledge. 
Thereupon,  on  cross-examination,  it  was 
proved  that  the  plaintiff  had  called  Pace  as  a 
witness  on  the  former  trial,  and,  over  the 
objection  of  the  plaintiff,  the  defendant  in- 
troduced the  bill  of  exceptions  preserving  the 
testimony  of  Pace  on  the  former  trial,  and 
also  introduced  the  deposition  of  Pace,  which 
had  been  previously  taken  by  the  plaintiff. 
It  is  plain,  therefore,  that  in  this  case  the 
plaintiff  was  not  guilty  of  the  error  for 
which  the  St  Louis  Court  of  Appeals  re- 
versed the  former  Judgment  Here  the  plain- 
tiff did  not  call  Pace  at  all,  and  therefore  the 
evidence  admitted  did  not  tend  to  contradict 
anything  Pace  bad  said,  for  up  to  that  time 
Pace  had  not  spoken,  either  in  person  or  by 
deposition,  on  this  trial.  Neither  did  the 
plaintiff,  on  this  trial,  introduce  teBtim<Hiy  as 
to  statements  made  by  Pace  after  the  flre 
occurred. 

8.  The  first  Instruction  Is  claimed  to  be 
erroneous,  because  It  speaks  of  the  building 
insured  as  "the  property  of  the  plaintiff." 
And  it  is  argued  that  it  was  not  the  property 
of  the  plaintiff,  because  he  bad  only  $108  in- 
terest in  it  The  policy  was  a  builder's 
policy.  The  contract  required  the  plaintiff 
to  take  down  the  old  building,  and  to  furnish 
the  church  a  complete  building.  In  considera- 
tion of  the  materials  that  came  out  of  the  old 
building  and  $675  cash.  The  fact,  if  It  be  a 
fact  that  the  plaintiff  bad  received  all  but 
$108  on  tbe  contract  price  would  not  deprive 
him  of  an  insurable  Interest  In  the  building, 
for,  if  tbe  building  was  destroyed,  the  plain- 
tiff would  have  to  rebuild  It,  and  would  not 
be  entitied  to  any  further  payment  than  was 
provided  by  the  original  contract  The  plain- 
tiff, therefore,  had  an  Insurable  interest  in 
tbe  building;  and  tbe  building  was  a  part  of 
the  realty,  and  hence  the  plaintiff  had,  at 
least  a  qualified  Interest  in  the  realty.  16 
Am.  k  Eng.  Enc.  of  Law  (2d  Ed.)  p.  846. 

7.  The  second  Instruction  for  plaintiff  is 
claimed  to  be  erroneous  because  it  gave  the 
plaintiff  tbe  benefit  of  the  valued  policy  law 
of  Missouri  Section  7968,  Rev.  St  1898. 
That  Instruction  told  the  Jury  that  altbongta 
they  might  believe  from  tbe  evidence  that 
tbe  building  in  question  did  not  stand  on 
.  premises  owned  by  tbe  plaintiff,  yet  if  tbey 
believed  that  the  plaintiff  had  contracted 
with  tbe  agent  or  building  committee  of  tbe 
owners  of  tbe  property  to  build  a  complete 
church  building  upon  the  premises,  and  turn 
the  same  over  to  the  owners  when  completed 
and  accepted  by  them,  and  that  at  the  time 
of  the  fire,  said  building  had  not  been  ac- 
cepted by  and  turned  oyw  to  them,  then  the 


plaintiff  had  such  ownership  or  iaterest  In 

said  building  as  entitied  him  to  insure  tbe 
same  and  collect  tbe  insurance  under  tbe  con- 
ditions mentioned  in  instruction  1,  given  for 
the  plaintiff  in  this  case.  It  is  claimed  that 
tbe  instruction  is  erroneous,  because  the  in- 
terest the  plaintiff  had  was  simply  an  inter- 
est in  personalty,  and  tlJat  the  valued  policy 
law  does  not  apply  to  personalty,  but  only  to 
realty.  This  objection  is  more  technical  than 
real.  The  Interest  the  plaintiff  had  was  a 
builder's  interest  That  interest  was  in  tbe 
building  that  was  attached  to  the  land,  and 
was  therefore  a  part  of  the  land.  True,  tbe 
building  might  be  destroyed  by  fire,  while 
tbe  land  could  not,  hence  the  necessity  for 
insuring  against  loss  by  fire  during  the  con- 
struction of  the  building.  But  the  building 
was  n<me  the  less  a  part  of  the  realty,  be- 
cause it  might  be  destroyed  by  fire  like  per- 
sonalty may  be  destroyed  by  fir&  The  same 
argument  might  be  appplied  to  insurance  on 
a  building  taken  out  by  the  owner  of  the  land 
on  which  the  building  stood.  Yet  the  valued 
policy  law  applies  to  the  buildings  on  the 
land  and  not  to  the  land  itself,  and  no  g;ood 
reason  Is  perceived,  or  has  been  sugg^ested, 
why  there  should  be  any  difference  in  tbe  ap- 
plication of  the  valued  policy  law  to  a  policy 
taken  out  by  the  owner  of  the  land  and  where 
the  policy  is  taken  out  by  the  builder.  Tbe 
building  is  as  much  personalty  to  tbe  one  as 
it  is  to  the  other. 

For  the  foregoing  reasons,  the  Judgment  of 
tbe  circuit  court  la  affirmed.    All  concur. 


MING  T.  OLSTER  et  aL 

(Supreme  Court  of  Missouri,  Division  Nol    1. 
Feb.  22,  190&) 

1.  Ejectment  —  PLXADiKa  —  Equitabu  Dk- 

FENSS. 

In  ejectment  an  answer  setting  up  a  par- 
tition under  which  the  defendants  claim  title. 
not  specifying  whether  it  was  oral  or  in  writinc. 
does  not  set  np  an  equitable  defense,  since  it 
is  presumed  that  the  contract  wss  in  the  form 
to  constitute  it  a  legal  obligation. 

2.  Same— EviDsnoB— ADia8siBii.rrT. 

In  ejectment  where  the  genoineness  of  a 
deed  in  partition  under  which  defendants  claim- 
ed '  titie  was  contested,  evidence  that  the  par- 
ties to  the  deed  went  into  possession  of  the 
land  In  accordance  with  its  terms  was  admis- 
sible. 

3.  Same— Plkadimo — Equitable  Defense. 

Though,  under  Rev.  St  1899,  i  626,  per- 
mitting a  party  to  plead  titie  in  the  alternative, 
defendants  in  ejectment  might  plead  legal  title 
and  equitable  estoppel  in  the  alternative,  where 
they  pleaded  a  naitition,  and  In  addlti<m  thereto, 
but  cot  in  the  alternative,  pleaded  that  the 
parties  to  the  partition  deeds  went  into  pos- 
session thereunder  and  were  estopped  to  deny 
their  validity,  this  did  not  constitute  an  equi- 
table defense. 

4.  EVIDEKCE— DOCmrEKTa— CKBTrFIED    OOPT  — 

Best  Evidenok. 

In  ejectment  where  a  certified  copy  of 
a  deed  was  offered  in  evidence  by  the  defendants, 
whereupon  plaintiff  objected  on  the  ground  that 
it  was  not  the  original,  and  produced  the  origi- 
nal, and  the  defendants  called  attention  to  what 
appeared  to  be  erasnrea  In  the  purported  orig- 
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Inal,  the  certified  copy  was  properly  admitted 
in  evidence. 

5.  TbiaI/— Reckftior  or  Evidence— Validitt 
OF  Deed. 

Where  the  admission  of  a  certified  copy  of  a 
deed  in  evidence  is  objected  to  on  the  ground 
that  the  deed  is  a  forgery,  it  was  properly  ad- 
mitted in  evidence  without  first  permitting  the 
objecting  party  to  introduce  testimony  tend- 
ing to  show  that  th«  deed  was  a  forgery. 

6.  Same  — PBoor  or  Execution  or  Inbtbti- 
mentMDbdeb  of  Pboof. 

Under  Rev.  St.  1899,  <  933,  permitting  the 
introduction  in  evidence  of  a  certified  copy  of 
a  deed  on  showing  tliat  the  party  has  not  the 
original  or  control  of  it,  proof  of  the  execution 
of  a  deed  need  not  be  made  before  the  introduc- 
tion of  a  certified  copy. 

Appeal  from  Circuit  Court,  Cooper  County; 
James  E.  Hazell,  Jndgre. 

Action  by  Mary  S.  Ming  against  Julius 
Olster  and  others.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.    AflDrmed. 

Bente  ft  Wilson,  Joseph  F.  Rutherford,  and 
Mark  A.  McGruder,  for  appellant  A.  F. 
Rector  and  W.  M.  Williams,  for  respondents. 

VALLIANT,  J.  PlaintUt  sued  to  eject- 
ment for  an  undivided  half  of  a  tract  of  land 
In  Saline  county  containing  684  acres.  The 
cause  was  taken  by  change  of  Tenue  to  the 
circuit  court  of  Cooper  county,  where  it  was 
tried  and  Judgment  rendered  for  defendants, 
from  which  Judgment  the  plaintitt  has  ap- 
pealed. 

The  petition  is  to  the  usual  form.  The 
answer  of  defendant  Olster  admits  that  he  is 
to  possession  as  tenant  under  bis  codefend- 
ant  Marshall,  and  denies  all  the  other  allega- 
tions of  the  petition.  Defendant  Marshall, 
by  bis  answer,  admits  that  he  is  in  posses- 
sion in  the  person  of  his  tenant  Olster  and 
denies  all  other  allegations  of  the  petition; 
then  he  goes  on  to  plead  what  he  calls  an 
equitable  defense  which  Is  substantially  as 
follows:  The  land  in  suit  with  other  lands 
were  owned  by  one  Jacob  H.  Fisher,  in  his 
lifetime,  who  died  in  1866  leaving  a  will 
whereby  he  devised  this  and  his  other  lands 
to  his  two  children  James  P.  Fisher  and  the 
plaintiff,  Mary  S.  Fisher.  That  In  January, 
1882  James  and  Mary,  she  being  then  Mrs. 
Mary  S.  Ming  made  partition  of  the  lands 
devised  to  them  whereby  the  land  In  this  suit, 
called  the  Shroyer  farm,  was  set  apart  to 
James  Fisher  and  a  certain  other  tract,  called 
the  Flnley  farm,  was  set  apart  and  conveyed 
to  the  platotiff  Mary  S.  Ming,  each  entering 
into  possession  of  the  farm  allotted  to  him 
and  her  respectively  and  holding  It  thereafter 
in  severalty.  That /to  1887  James  Fisher 
executed  a  deed  conveying  the  Shroyer  farm 
to  a  trustee,  to  secure  a  certain  promissory 
note  therein  described,  with  power  of  sale. 
That  to  December  1900,  default  to  payment 
of  the  note  having  been  made,  the  deed  of 
trust  was  foreclosed,  according  to  its  terms, 
the  land  sold  and  bought  at  the  trustee's  sale 
by  defendant  Marshall  for  the  sum  of  |18,600 
to  whom  the  trustee  executed  a  deed,  under 
which  this  defoidant  went  toto  possession 


and  holds  the  same.  That  this  defendant 
made  the  loan  to  James  Fisher,  for  which  the 
note  and  deed  of  trust  above  mentioned  were 
executed,  relying  on  the  partition  and  on 
the  fact  that  the  platotiff  went  into  posses- 
sion of  the  rinley  farm  thereby  set  apart  to 
her,  and  has  ever  since  held  the  same,  and 
therefore  she  is  now  estopped  from  asserting 
any  claim  to  the  Shroyer  farm  set  apart  to 
her  brother  James  Fisher.  The  answer  con- 
cludes with  a  prayer  that  the  partition  be 
confirmed,  the  title  to  the  Shroyer  farm  be 
decreed  to  defendant  Marshall  and  the  plain- 
tiff be  enjoined  from  asserttog  title  thereta 
The  reply  denies  that  there  was  any  parti- 
tion, and  says  that  If  James  Fisher  gave  a 
deed  of  trust  on  the  Shroyer  farm,  as  alleged, 
it  was  without  her  knowledge  or  consent. 

1.  Before  referring  to  the  evidence,  let  us 
go  to  the  pleadings  and  ascertain  wliat  the 
Issues  were.  This  becomes  necessary  to  the 
consideration  of  one  of  the  assignments  of 
error  by  appellant,  that  Is,  that  the  general 
findtog  for  defendants,  without  reference  to 
what  is  called  the  equitable  defense  pleaded 
in  the  answer,  was  not  responsive  to  the  is- 
sues and  that  the  general  Judgment  there- 
upon left  the  equity  feature  of  the  case  un- 
disposed of  or  left  the  plaintiff  at  sea  with- 
out knowing  whether  she  was  defeated  on 
the  one  or  the  other  phase  of  the  case.  The 
answer  does  not  really  set  up  an  equitable 
defense  and  there  was  no  evidence  offered  by 
defendants  which,  if  admissible  at  all,  was 
not  admissible  under  the  general  denial  to 
defense  of  the  legal  title.  Defendants  re- 
lied for  their  title  on  the  alleged  partition 
between  the  brother  and  sister.  If  that  parti- 
tion was  executed  by  means  of  a  deed  or 
deeds  executed  accordtog  to  law  It  was  a 
complete  legal  defense  to  the  plalntifTs  ac- 
tion. If  It  was  not  executed  by  means  of 
such  deeds  but  rested  in  parol  and  in  the 
fact  that  the  parties  entered,  into  and  re- 
mained to  possession,  each  of  his  and  her  al- 
lotted part  and  the  continuance  of  that  situ- 
ation down  to  the  time  of  the  execution  of 
the  deed  of  trust,  inductog  the  public  to  be- 
lieve that  each  owned  his  and  her  several 
farms,  respectively,  and  on  the  faith  of  that 
the  loan  secured  by  the  deed  of  trust  was 
obtained  by  James  Fisher,  then  a  case  for  the 
Interposition  of  equitable  Jurisdiction  would 
arise.  But  this  answer  does  not  say  that 
that  was  a  parol  partition  and  for  that  rea- 
son it  fails  to  show  any  ground  for  the  In- 
terposition of  the  powers  of  an  equity  court 
True  the  answer  does  not  say  that  the  parti- 
tion was  effected  by  good  and  sufiScIent  deeds 
of  conveyance  but  that  is  not  necessary. 
When  a  petition  states  that  a  contract  was 
made  the  presumption  is  that  it  intends  to 
say  that  the  contract  was  made  In  form  to 
constitute  It  a  legal  obligation,  and  if  it  be  a 
transaction  that  the  statute  of  frauds  re- 
quires to  be  to  writtog  the  presumption  is 
that  the  pleader  means  to  say  that  it  was  In 
writing,  and  if  on  the  trial  he  should  attempt 
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to  prove  It  by  oral  testimony  hla  adversary 
may  object  althongb  be  may  bave  entered 
only  a  general  denial.  Allen  v.  Rlcbard, 
83  Mo.  66;  Springer  v.  Klelnsorge,  83  Mo.  152; 
Boyd  V.  Paul,  125  Mo.  9,  28  S.  W.  171.  It 
Is  tbe  fact,  but  not  tbe  evidence  by  wblcb  tbe 
fact  Is  to  be  proven,  tbat  Is  required  to  be 
pleaded.  Therefore,  treating  this  answer  as 
an  affirmative  defense  setting  up  tbe  act  of 
partition,  tbe  plaintiff,  under  tbe  general 
denial  in  ber  reply,  bad  a  rigbt  to  object  to 
any  evidence  except  sncb  as  would  be  ad- 
missible under  Issues  as  in  an  action  at  law, 
tbat  Is  to  say  written  evidence  as  required 
by  tbe  statute  of  frauds.  There  was  some 
evidence  In  the  case  tending  to  show  that 
after  the  alleged  act  of  partition  the  parties 
took  possession  of  their  respective  shares  and 
each  thereafter  continued  to  exercise  acts  of 
exclusive  ownership  of  bis  and  ber  part 
Tbat  was  evidence  of  a  kind  tbat  would  bave 
been  admissible  to  sustain  an  equitable  or 
parol  partition,  but  there  was  no  objection 
to  the  evidence  made  on  that  ground  or  If 
made  there  was  no  exception  preserved.  Be- 
sides, as  will  hereinafter  more  clearly  appear, 
sncb  evidence  would  have  been  admissible 
in  this  case  under  the  issues  In  tbe  action  at 
law,  because  the  main  point  of  conflict  was 
as  to  tbe  genuineness  of  the  deed  in  parti- 
tion allied  to  have  been  executed  by  tbe 
plaintlfF  and  her  husband,  such  evidence 
tended  to  show  her  treatment  of  her  prop- 
erty and  her  knowledge  of  ber  brother's  treat- 
ment of  it,  consistent  only  with  the  validity 
of  tbe  deed  whose  genuineness  she  now  dis- 
putes, and  thus  it  tended  to  meet  her  evi- 
dence on  that  point 

A  plea  of  estopi)e]  in  pals  is  not  neces- 
sarily a  matter  of  equity  Jurisdiction,  it  is 
cognizable  also  In  courts  of  law.  In  Blge- 
low  on  Estoppel,  p.  557,  it  Is  said :  "Though 
still  called  equitable  estoppel  is  as  fully 
available  at  law  as  In  equity."  In  16  Cyc. 
682,  It  is  said :  "The  term  [estoppel  in  pals] 
was  borrowed  originally  from  equity,  and 
hence  denominated  'equltoble  estoppel.'  Eq- 
uitable estoppels  are  so  called,  not,  however, 
because  their  recognition  Is  peculiar  to  equi- 
table tribunals,  but  because  they  arise  upon 
facts  which  render  their  application  In  the 
protection  of  rights  equitable  and  just  The 
doctrine  Is  recognized  In  the  courts  of  com- 
mon law  Just  as  much  as  in  tbe  courts  of 
equity,  although  It  was  at  first  administered 
as  a  branch  of  equity  Jurisprudence."  Un- 
der some  circumstances,  however,  full  effect 
cannot  be  given  to  tbe  estoppel  by  a  mere 
Judgment  at  law,  for  example,  where  it  be- 
comes necessary  to  fill  a  gap  in  record  title 
by  a  decree  vesting  the  title.  The  law  writer 
last  above  quoted  says:  "Where  however  the 
estoppel  sought  to  be  set  up  Involves  tbe  title 
to  land  or  Interests  therein  which  can  on- 
ly be  transferred  by  deed,  it  is  held  in  some 
Jurisdictions  tbat  it  cannot  be  taken  ad- 
vantage of  In  an  action  at  law."  16  Oy& 
725,  T2&    In  the  case  at  bar,  if  tbe  partition 


relied  <hi  by  defendants  was  not  evidenced 
by  a  legal  deed  or  deeds,  but  rested  its  proof 
only  in  parol,  whilst  a  court  of  law  might 
bave  taken  cognizance  of  the  plea  yet  a  coart 
of  equity  could  have  rendered  more  adequate 
relief  by  an  afOrmative  decree  transferring 
and  vesting  tbe  l^al  title  where  It  would 
have  been  if  a  proper  deed  at  tbe  time  bad 
been  executed  by  the  parties.  Defendant's 
plea  of  estoppel  In  the  case  at  bar  says  in 
effect  that  tbe  plaintiff  and  her  brother,  own- 
ing Jointly  these  two  farms  made  partition 
of  them,  giving  to  her  one  and  to  b>m  the 
other,  whereupon  each  took  exclusive  posses- 
sion of  the  one  alloted  to  ber  or  blm  assum- 
ing all  tbe  indicia  of  separate  ownership 
and  on  tbe  faith  thereof  tbe  brother  of  the 
plaintiff  obtained  the  loan  for  which  be  exe- 
cuted the  deed  of  trust  under  which  defead- 
ants  claim,  therefore  the  plaintiff  ought  not 
to  be  heard  to  dispute  the  fact  of  partition  and 
a  court  of  chancery  ought  to  make  a  decree 
settling  the  title.  The  defect  in  the  defend- 
ante'  plea  of  estoppel  is  that  it  fails  to  point 
out  any  flaw  in  tbe  legal  title  under  which 
they  claim  and,  therefore,  gives  no  reason 
for  Invoking  the  aid  of  an  equity  court  This 
was  not  an  accidental  omission  as  was  shown 
by  the  course  of  the  defendants  at  tbe 
trial,  their  position  then  was,  and  now  Is, 
that  tbe  partition  was  effected  by  good  and 
sufficient  deeds,  and  if  that  is  tbe  case  there 
was  no  occasion  for  Invoking  tbe  doctrine 
of  estoppel,  there  is  no  room  for  Its  applica- 
tion. Defendants  might  if  they  had  chosen 
to  do  so,  have  availed  themselves  of  tbe 
privilege  of  pleading  the  legal  title  and  tbe 
equitable  estoppel  in  tbe  alternative  as  au- 
thorized by  section  626,  Rev.  St  1899,  but 
they  did  not  do  so.  As  it  is,  tbe  answ^ 
sets  up  no  defense  that  could  not  have  been 
proven  under  the  general  denial  and  there 
was  nothing  for  the  court  to  try  except  the 
issues  Involving  tbe  legal  title;  wblcb  the 
court  did,  a  Jury  being  waived. 

2.  At  the  trial  tbe  plaintiff  Introduced  la 
evidence  the  will  of  ber  father,  Jacob  EL 
Fisher,  by  which  the  farm  in  suit  and  other 
farms  were  devised  to  her  brother  and  her- 
self;  also  evidence  as  to  its  rental  value,  a 
decree  of  a  court  in  Montana  granting  her 
husband  a  divorce  and  dissolving  their  bonds 
of  matrimony,  and  a  lease  dated  In  Novem- 
ber, 1900  from  platotlff  to  Olster  for  this 
Shroyer  farm.  Defendants'  evidence  was  as 
follows:  (1)  A  certified  copy  of  what  pur- 
ported to  be  a  deed  executed  by  tbe  plaintiff 
and  ber  then  husband  John  O.  Ming  con- 
veying with  general  warranty  to  James  P. 
Fisher  tbe  land  in  suit,  it  was  dated  Jan- 
uary 31,  1882,  filed  for  i^rd  14tb  June. 
1883;  tbe  consideration  expressed  was  the 
conveyance  to  her  of  Fisher's  undivided  half 
of  the  Finley  farm.  Tbe  copy  was  duly 
certlfied  by  the  recorder  of  deeds  of  tbe 
county.  When  this  was  offered  it  was  ob- 
jected to  on  the  ground  that  "no  such  deed 
was  ever  executed  and  for  the  further  reti- 
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Eon,  If  it  had  been,  the  original  would  be 
the  best  evidence."  Defendants  tben  in- 
troduced, evidence  to  show  that  the  original 
was  not  In  their  possession  or  under  their 
control.  Thereupon  counsel  for  the  plain- 
tift  presented  a  paper  which  they  said  "pur- 
ports to  be  the  original."  When  asked  if 
they  tendered  the  original  deed  they  an- 
swered: "We  make  no  tender  of  it  We 
have  It  here  and  we  object  to  your  using 
copy."  The  paper  was  then  shown  to  the 
court,  and  the  attention  of  the  court  was 
called  by  defendant's  counsel  to  what  ap- 
peared' to  be  erasures  causing  it  to  differ  In 
material  points  from  the  certified  copy,  the 
chief  point  of  difference  being  the  erasure  of 
the  name  of  John  O.  Ming  In  the  certificate 
of  acknowledgment.  The  certified  copy  was 
again  offered  in  evidence  and  counsel  for 
plaintiff  said:  "We  make  the  further  ob- 
jection to  the  original  deed  in  this  case  that 
it  is  a  forgery,  and  now  offer  to  prove  that 
the  original  deed  as  tendered  here  was  never 
ezecnted,  signed  or  acknowledged  by  John 
O.  Ming;  and  that  the  certified  copy  in  this 
case  is  a  copy  of  a  forged  deed  which  never 
<£sisted."  The  court  allowed  the  copy  to  be 
read,  to  which  plaintiff  duly  excepted.  (2) 
A  deed  of  trust  dated  October  27,  1887,  by 
James  P.  Fisher  to  Robert  J.  MicMahan,  trus- 
tee, conveying  the  land  In  suit  to  secure 
James  A.  Marshall  in  the  sum  of  $12,200, 
duly  acknowledged  and  recorded.  Objection 
to  this  was  made  on  the  ground  that  James 
could  not  convey  Mary's  title.  (8)  A  deed 
from  the  sheriff  acting  as  substitute  trustee 
foreclosing  the  deed  of  trust,  dated  5tb 
January,  1001,  conveying  the  land  to  James 
A.  Marshall  for  the  sum  of  $18,S00,  cash  to 
the  trustee  paid.  (4)  A  deed  from  James  P. 
Fisher  conveying  the  Flnley  farm  to  Mary  8. 
Ming  of  the  same  date  as  the  deed  from  Mary 
S.  Ming  and  John  O.  Ming  her  husband  above 
shown,  and  filed  for  record  March  1,  1882. 
(5)  A  deed  of  trust  executed  by  Mary  S. 
Ming,  7th  December,  1888,  conveying  the  Fln- 
ley farm  to  a  trustee  to  secure  the  Missouri 
Trust  Company  in  the  sum  of  |2,400,  duly 
acknowledt^  and  recorded  December  12, 
1888,  with  sntwequent  notation  on  the  margin 
of  the  record  that  the  debt  had  been  paid 
and  the  deed  of  trust  released.  (6)  A  simi- 
lar deed  of  trust  on  the  same  land  executed 
by  Mary  S.  Ming  to  secure  a  debt  of  $4,000 
dated  April  1,  1000,  to  another  party.  The 
testimony  showed  that  the  two  deeds  of 
partition,  of  date  January  SI,  1882,  were  in 
the  handwriting  of  John  O.  Ming,  the  then 
husband  of  the  plaintiff.  There  was  other 
evidence  on  the  part  of  defendants  tending 
to  show  that  James  Fisher  exercised  acts  of 
axcluslTe  ownership  over  the  Sbroyer  farm, 
and  that  the  plaintiff  did  so  with  the  Flnley 
farm,  and  that  all  the  while  they  lived 
together  In  the  town  of  Houstonla.  Plain- 
tiff, In  rebuttal.  Introduced  evidence  tend- 
ing to  show  that  the  Flnley  farm,  was  not 
aa  valuable  as  the  Shroyer  farm,  and  thwe- 


fore  the  partition  was  not  an  equitable  one. 
This  evidence  was  addressed  to  what  was 
supposed  to  be  the  equitable  defense  in  the 
case.  Plaintiff  also  introduced  evidence 
tending  to  show  that  she  and  her  brother, 
for  several  years  after  the  alleged  partition, 
together  exercised  acts  of  ownership  over 
both  the  farms.  Also  evidence  tending  to 
show  that  her  former  husband  did  not  exe- 
cute the  partition  deed,  or  acknowledge  it, 
that  his  name  was  forged  to  it 

It  Is  unnecessary  to  set  out  the  plaintiff's 
evidence  tending  to  prove  that  the  deed  of 
partition  was  not  signed  or  acknowledged  by 
her  husband,  it  is  sufilctent  to  say  that  such 
testimony  was  introduced  and  that  it  was 
weighed  by  the  court  and  found  wanting. 
The  original  deed  exhibited  by  the  plaintiff 
showed  that  it  had  been  tampered  with,  and 
the  circumstances  Justified  the  court  in  con- 
cluding that  the  erasures  had  been  made 
after  the  deed  had  been  recorded.  The 
cause  was  submitted  to  the  court  without,  any 
instruction  or  declaration  of  law  being  asked 
or  given.  There  was  no  exception  taken  to 
any  ruling  of  the  court  on  the  admission  of 
evidence,  except  that  in  relation  to  the  ad- 
mission of  the  certified  copy  of  the  deed  from 
the  plaintiff  and  her  husband  to  James  Fish- 
er and  the  only  ground  of  objection  to  that, 
other  than  that  It  was  a  copy,  was  the  asser- 
tion that  the  original  was  a  forgery,  which 
of  course  presented  a  question  of  fact,  not 
of  law. 

Plaintiff  complains  that  the  court  ought 
to  have  Interrupted  the  order  of  procedure 
and  allowed  her  to  inject  her  testimoi^ 
tending  to  show  that  the  deed  was  a  forgery 
into  the  defendant's  case,  before  they  had 
rested.  But  that  would  have  been  Irregular. 
When  the  defendants  showed  that  they  did 
not  have  the  original  deed,  or  control  of  it, 
they  were  entitled  under  the  express  terms 
of  the  statute  to  read  the  certified  copy  in 
evidence.  Section  988,  Hev.  St  1889.  When 
her  turn  came,  the  plaintiff  was  allowed  to 
introduce  all  the  evidence  she  offered  tending 
to  discredit  the  deed.  Plaintiff  Invokes  the 
common-law  rule  of  evidence  that  secondary 
evidence  of  the  contents  of  a  written  docu- 
ment cannot  be  Introduced  until  proof  Is 
made  to  show  that  there  was  such  a  docu- 
ment duly  executed.  But  our  statute  gives 
the  certified  copy  of  a  recorded  deed  a  force 
as  evidence  which  was  not  accorded  to  a 
mere  copy  at  cmnmon  law.  The  statute 
takes  Into  account  that  the  recorder  has  ex- 
amined the  deed  before  he  puts  It  on  record, 
and  it  ranks  his  certified  copy  next  to  the 
original  and  allows  it  to  be  read  in  evidence 
whenever  the  original  is  not  In  the  possession 
or  control  of  the  party  offering  It  The  law 
makes  the  certified  copy  only  prima  fade 
evldmce,  however,  and  the  other  party  may, 
if  he  can,  discredit  It  by  showing  as  the 
plaintiff  tried  to  do  in  this  case  that  the  pre- 
tended original  was  a  forgery  or  discredit 
the  copy  in  any  other  manner  to  which  it  la 
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amenable.  That  itrlvllege  was  accorded  to 
tbe  plalutlff  In  this  case,  sbe  was  allowed  to 
show,  If  she  could,  that  there  was  no  such 
deed  executed.  But  her  proof  did  not  satisfy 
the  trior  of  the  fact  We  find  no  error  In 
the  record. 
Tbe  Judgment  Is  afQrmed.    All  concur. 


CHICAGO  HERALD  CO.  v.   BRYAN. 

(Supreme  Court  of  Missouri,  DiTision  No.  2, 

Jan.  SI.  1906.) 
RsLKAeE  —  Joint    Tobt-Fkasob  —  Satisfac- 
tion OF  INJTTBT. 

Where  plaintiff  delivered  his  notes  to  a 
corporation  to  discount  for  plaintiff,  and  the 
corporation  intrusted  the  diacoanting  to  defend- 
ant, who  effected  such  purpose,  but  converted 
the  proceeds,  and  the  corporation  made  a  settle- 
ment with  plaintiff,  fully  satisfying  the  injury, 
plaintiff  could  not  subsequently  maintain  an  ac- 
tion against  defendant 

Appeal  from  St  LoqIb  Circnlt  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  the  Chicago  Herald  Company 
against  William  S.  Bryan.  From  a  Judg- 
ment in  favor  of  plaintifT,  defendant  appeals. 
Reversed. 

S.  T.  G.  Smith  and  Thos.  S.  Meng,  for 
appellant  Selden  P.  Spencer,  for  respond- 
ent 

GANTT,  J.  This  suit  was  Instituted  in 
the  circuit  court  of  the  city  of  St  Louis, 
October  18,  1902,  by  the  Chicago  Herald 
Company,  an  Illinois  corporation.  The  peti- 
tion alleged:  That  on  September  23,  1902, 
tbe  plaintiff  delivered  to  N.  D.  Thompson 
three  promissory  notes,  dated  October  1, 
1902,  payable  January  2,  1903,  aggi-egatlng 
$10,967.40;  all  of  said  notes  being  made  by 
plaintifT  to  tbe  order  of  N.  D.  Thompson 
Publishing  Company.  That  said  notes  were 
delivered  to  Thompson  to  be  discounted  by 
tUe  publishing  company  and  proceeds  re- 
turned to  plaintiff  for  tbe  purpose  of  paying 
certain  other  notes  due  October  1,  1902,  ag- 
gregating $10,800.  That  the  publishing  com- 
pany failed  to  discount  the  notes  and  deliver- 
ed the  same  to  defendant,  who  represented 
that  he  would  have  the  same  discounted  and 
return  tbe  money  to  Thompson  to  be  for- 
warded to  the  plaintiff.  That  defendant  did 
have  tbe  notes  discounted  and  received  tbe 
proceeds  and  wrongfully  converted  the  same 
to  bis  own  use.  That  plaintiff  demanded  of 
defendant  the  delivery  of  said  money  on  Oc- 
tober 10,  1902.  Plaintiff  asked  Judgment  for 
tbe  sum  of  $10,967.40,  with  Interest  from 
October  1,  1902.  The  second  amended  an- 
swer, upon  which  the  case  was  tried,  admits 
that  plaintiff  executed  the  notes  to  the  pub- 
lishing company  as  alleged,  and  that  tbe 
same  were  delivered  by  the  publishing  com- 
pany to  defendant,  and  denies  all  the  outer 
allegations  In  tbe  petition.  Tbe  answer  fur- 
ther stated  that  the  notes  were  negotiable 
and  payable  to  the  order  of  tbe  publishing 


company,  and  that  tbe  publishing  compifny 
indorsed  the  same  before  maturity  and  de- 
livered the  same  to  defendant  to  be  Indorsed 
by  him  and  sold,  and  that  he  did  Indorse  and 
sell  said  notes,  and  credited  the  proceeds  to 
an  Indebtedness  of  the  publishing  company 
to  him  without  notice  of  any  Interest  of 
plaintiff  therein.  The  answer  further  set 
up,  In  bar  to  the  action,  that  the  publishing 
company  had  settled  with  plaintiff  in  fall  tor 
any  and  all  claims  which  they  might  have 
either  to  said  notes  or  their  proceeds.  Tbe 
answer  further  states:  That  since  tbe  time 
of  said  settlement  this  action  has  been  prose- 
cuted In  the  name  of  tbe  plaintiff,  but  solely 
and  entirely  by  the  publishing  company,  and 
for  the  use  and  benefit  of  the  publishing  com- 
pany. That  in  1899  a  contract  was  entered 
into  l>etween  the  publishing  company  and  de- 
fendant for  the  publication  of  a  book  called 
"Our  Island  Possessions,"  under  which  con- 
tract the  profits  arising  from  the  sales  of 
said  publication  were  to  be  divided  between 
defendant  and  said  publishing  com|>any,  in 
proportion  of  one-third  to  defendant  and 
two-thirds  to  the  publishing  company.  That 
continually  since  the  date  of  said  contract 
the  publishing  company  had  been  engaged  in 
the  sale  of  said  publication,  and  bad  realized 
therefrom,  after  deducting  the  cost  thereof, 
profits  amounting  to  the  sum  of  $150,000,  to 
one-third  of  which  defendant  was  entitled, 
and  vrhlch  amount  was  due  and  owing  from 
tbe  publishing  company.  That  the  pabliab- 
iug  company  was  Insolvent,  and  that  defend- 
ant could  not  realize  from  it  tbe  money  so 
due  him  by  the  ordinary  process  of  law. 
The  answer  further  prayed  that  an  account- 
ing might  be  had  to  determine  the  amoant 
due  defendant  on  account  of  said  profit  shar- 
ing contract  The  answer  further  prayed 
that  the  Indebtedness  from  the  publishing 
company  to  defendant  on  account  of  said 
conti-nct  should  be  taken  and  treated  as  an 
offset  against  the  claim  for  the  proceeds  of 
tbe  notes  sued  for  In  this  case.  The  reply  to 
this  answer  was  a  general  dental.  Tbe  case 
was  beard  on  March  11,  1903,  before  the 
court 

At  the  hearing  the  plaintiff  produced  as  a 
witness  A.  A.  McCormick,  secretary  and 
general  manager  of  the  Chicago  Herald  Com- 
pany, who  testified:  That  the  Chicago  Her- 
ald Company  had  been  buying  of  the  pub- 
lishing company  large  quantities  of  the  pab- 
licatlon  known  as  "Our  Island  Possessions." 
That  the  books  were  purchased  on  12 
months'  time,  the  first  6  months  to  be  with- 
out interest  and  the  next  6  months  witb 
Interest  That  from  time  to  time,  as  pur- 
chases were  made,  six  months'  notes  were  to 
be  given,  without  interest,  and  as  the  matur- 
ity of  these  notes  approached  plaintiff  was  to 
deliver  to  the  publishing  company  otiier 
notes  of  like  amount  to  be  discounted  by 
them  and  the  proceeds  returned  In  time  to 
be  applied  to  the  payment  of  the  notes  first 
maturing.    That   In   accordance   wttb    this 
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Arrangenaent  tbe  plaintiff  had  given  certain 
notee  to  the  publishing  company  for  book 
purchases  in  April,  1902,  these  notes  aggre- 
gating 110,800.  That  the  notes  in  contro- 
versy were  dellrered  to  Thompson  in  Sep- 
tember, to  be  by  the  publishing  company  dis- 
counted and  the  proceeds  returned  to  plain- 
tiff la  time  to  be  applied  to  the  payment  of 
the  original  notes.  The  witness  further  tes- 
tified that  on  the  day  tbe  notes  were  dis- 
counted by  the  defendant,  or  the  day  after, 
the  publishing  company  notified  the  plaintiff 
of  the  fact  and  turned  over  to  plaintiff, 
in  Chicago,  4,000  sets  of  the  publication  called 
"Our  Island  Possessions,"  being  of  value 
sufficient  to  cover  tbe  amount  of  the  notes  in 
controversy,  as  security  for  the  claim  of 
plaintiff  for  the  proceeds  of  tbe  notes  in  con- 
ti-oversy  here,  which  proceeds  plaintiff  was 
entitled  to  receive  from  the  publishing  com- 
pany, but  did  not  receive.  That  plaintiff  had 
been  buying  tliese  books  from  the  publishing 
company  from  a  period  commencing  about 
January  1,  1902,  and  that  it  continued  to 
purchase  them  np  to  about  the  end  of  De- 
cember, 1902,  covering  a  period  of  approxi- 
mately one  year.  That  in  December,  1902, 
a  settiement  was  had  between  plaintiff  and 
the  publishing  company  covering  their  book 
purchases  up  to  that  time.  That  In  this 
nettiement  the  publishing  company  was  giv- 
en credit  for  all  the  "Island"  books  which 
had  been  delivered  to  plaintiff.  Including  the 
4,000  sets  delivered  on  October  7,  or  8,  1902, 
as  security.  That  the  publishing  company 
was  chai-ged  with  the  full  amount  of  the  pro- 
ceeds of  the  notes  in  controversy  here,  and 
that  plaintiff  gave  to  the  publishing  company 
a  note  for  the  balance  due  It,  and  that  the 
account  between  plaintiff  and  defendant  was 
closed  on  plaintiff's  books.  That  Mr.  N.  D. 
lliompson  was  present  at  this  settiement 
and  consented  thereto  and  approved  of  the 
same.  That  It  was  further  agreed  that 
whatever  amount  plaintiff  might  be  able  to 
realize  out  of  this  suit  should  be  turned  over 
to  the  publishing  company  and  the  suit 
should  be  prosecuted  at  the  expense  of  the 
publishing  company.  Mr.  McCormick  also 
testified  that  at  the  time  the  "Island"  books 
vrere  delivered  to  plaintiff  as  security,  which 
was  five  days  prior  to  the  Institution  of  this 
euit,  It  was  agreed  betweoi  plaintiff  and  tbe 
publishing  company  that  all  of  the  expenses 
of  the  litigation  to  recover  the  proceeds  of 
tbese  notes  from  defendant  should  be  borne 
by  the  publishing  company.  That  this  was 
tbe  agi-eement  from  the  beginning.  That 
Mr.  Thompson  had  selected  tbe  attorneys  to 
be  employed  in  the  maMer.  The  witness  fur- 
ther testified  that  Judge  Spencer,  who  ap- 
peared for  tbe  plaintiff  at  the  trial  of  the 
cause,  did  not  really  represent  the  Chicago 
Herald  Company  in  thhs  litigation,  although 
be  afterwards  stated  that  he  had  written  a 
letter  which  was  offered  in  evidence  author- 
izing Jndse  Spencer  to  appear  In  this  cause 


on  behalf  of  plaintiff,  provided,  however, 
that  plaintiff  should  be  at  no  expense  what- 
ever for  his  services.  Tbe  witness  also  testi- 
fied that  the  three  notes  dlscoimted  by  W.  S. 
Bryan  were  each  indorsed  by  the  said  W.  S. 
Bryan. 

Plaintiff  also  produced  N.  D.  Thompson  as 
a  witness,  who  testified  as  to  the  sales  of  the 
"Island-"  books  to  tbe  Cbicago  Herald  Com- 
pany. He  testified:  That  the  business 
amounted  to  $20,000  a  month.  That  Mr. 
Bryan,  the  defendant,  was  interested  in  tbe 
contract  with  tbe  Cbicago  Herald  Company 
and  was  as  familiar  with  its  terms  as  the 
witness.  That  when  tbe  notes  had  been  de- 
livered to  him  by  the  Cbicago  Herald  Cooi- 
pany  in  September  be  bad  attempted  to  have 
them  discounted  In  Chicago  through  brokers 
there.  That  these  brokers  had  agreed  to 
place  the  paper  to  the  amount  of  $100,000, 
but  bad  stated  that  they  were  unable  to  dis- 
count this  paper,  giving  as  a  reason  a  mone- 
tary flurry  at  the  time  in  Wall  street  That 
the  notes  were  then  sent  to  St.  Louis,  and 
that  he  attempted  to  discount  them  through 
brokers  there,  and  also  with  a  party  in  East 
St  Louis.  That  his  bank  had  told  him  that 
they  bad  enough  Kecord-Herald  paper  and 
did  not  want  any  more  of  It  He  had  there- 
fore defaulted  inhisobligationwith  the  plain- 
tiff to  deliver  them  funds  on  or  before  Octo- 
ber Ist  with  which  to  take  up  the  maturing 
notes.  He  stated  that,  while  matters  stood 
this  way,  Mr.  Bryan  called  upon  bim  at 
his  office  and  he  explained  the  situation  to 
him.  That  Mr.  Bryan  said  that  be  could 
have  the  notes  discounted  at  his  bank.  That, 
after  anotber  ineffectual  attempt  by  tbe  wit- 
ness to  have  tbe  notes  discounted  himself, 
when  Mr.  Bryan  called  a  few  days  later  he 
was  given  the  notes.  Thompson  says  that  he 
told  defendant  that  he  was  very  anxious  to 
obtain  the  proceeds  that  day  to  send  tbem  to 
plaintiff,  and  that  Bryan  agreed  to  give  bim 
,  a  check  for  tbe  proceeds  that  day  if  it  was 
possible  to  get  them  through  tbe  bank ;  that 
tbe  next  he  heard  from  Mr.  Bryan  was  a 
letter  from  his  attorney,  which  was  offered 
in  evidence,  In  which  it  was  stated  that  Mr. 
Bryan  had  discounted  the  notes  and  had  ap- 
plied the  proceeds  on  account  of  tbe  indebted- 
ness existing  to  him  from  the  publishing  com- 
pany on  account  of  tbe  profit-sharing  con- 
tract ifor  the  "Island"  publication.  Plaintiff 
also  offered  in  evidence  the  original  answer 
filed  by  defendant,  and  also  the  first  amend- 
ed answer.  Tbese  answers  admit  the  execu- 
tion of  the  notes  by  plaintiff  to  the  publish- 
ing company,  and  that  said  notes  were  In- 
dorsed and  delivered  by  the  publishing  com- 
pany to  defendant  and  that  defendant  in- 
dorsed and  delivered  tbe  same  to  the  Nation- 
al Bank  of  Commerce  In  St.  Louis.  There 
are  no  other  admissions  In  these  answers  fur- 
ther than  are  contained  in  the  second  amend- 
ed answer,  upon  which  the  case  was  tried. 
There  was  no  evidence  offered  to  show  the 


Digitized  by 


Google 


904 


82  SOUTHWBSTERN  BBPORTBB. 


(Mo. 


amount  of  the  proceeds  of  the  discount  of 
the  three  notes  in  controversy. 

Defendant  offered  In  evidence  the  contract, 
of  date  March  29,  1899,  between  defendant 
and  the  publishing  company  for  the  publica- 
tion of  the  book  known  as  "Our  Island  Pos- 
sessions." This  contract  provided  that  the 
work  should  be  written  and  compiled  by  de- 
fendant, who  was  also  to  supervise  the  me- 
chanical processes  of  the  publication  of  the 
same  and  see  it  through  the  press ;  that  the 
book  was  to  be  published  and  put  on  the 
market  by  the  publishing  company ;  and  that 
the  profits  arising  from  the  sale  thereof  were 
to  be  divided  between  defendant  and  the 
publishing  company  In  the  proportion  of  one- 
third  to  defendant  and  two-thirds  to  the  pub- 
lishing company.  This  contract  was  exclud- 
ed by  the  court  on  plaintiiTs  objection  and 
over  defendant's  exception.  Defendant  prov- 
ed, upon  cross-examination  of  N.  D.  Thomp- 
son, that  a  petition  In  bankruptcy  had  been 
filed  against  the  publishing  company  Octo- 
ber 9,  1902;  that  a  proposition  of  compro- 
mise was  gotten  up  between  the  company 
and  Its  creditors,  under  the  witness's  super- 
vision; that  the  condition  of  the  company 
at  the  time  of  the  trial  was  about  the  same 
as  In  October,  1902.  Defendant  also  offered 
in  evidence  the  composition  agreement  be- 
tween the  publishing  company  and  its  cred- 
itors, providing  for  the  settlement  of  its  In- 
debtedness in  monthly  notes  for  60  per  cent 
of  the  face  of  its  obligations.  This  was  ex- 
cluded on  plaintiff's  objection  and  over  de- 
fendant's exception,  as  well  as  other  testi- 
mony offered  to  prove  the  insolvency  of  the 
publishing  company.  Defendant  offered  to 
prove  by  W.  P.  Ryan,  an  expert  accountant 
who  had  examined  the  books  of  the  publish- 
ing company  with  reference  to  the  amount 
due  by  It  to  W.  8.  Bryan  on  account  of  the 
"Island"  publication,  that  according  to  the 
books  of  the  publishing  company  It  was  in- 
debted to  defendant  In  a  sum  exceeding  the 
amount  sued  for  In  this  case  on  account  of 
his  share  of  the  profits  of  the  "Island" 
publication.  The  books  of  the  publishing 
company  were  in  court  and  were  offered  in 
evldoice  in  connection  with  this  expert  testi- 
mony. This  testimony  was  objected  to  by 
plaintiff  on  the  ground  that  it  was  immate- 
rial and  irrelevant,  as  the  publishing  company 
was  not  a  party  to  this  cause,  and  because 
defendant  had  an  adequate  remedy  against 
the  publishing  company.  The  objection  was 
sustained,  and  the  testimony  excluded,  over 
the  defendant's  exception. 

Defendant  asked  a  peremptory  declaration 
of  law  to  the  effect  that  the  finding  of  the 
court  must  be  in  his  favor,  which  was  re- 
fused. Defendant  also  asked  a  declaration 
to  the  effect  that,  as  the  proof  showed  that 
the  plaintiff  was  not  the  real  party  in  In- 
terest, the  finding  must  be  for  defendant. 
Defendant  also  asked  a  declaration  that.  If 
the  notes  bad  beoi  delivered  by  the  publish- 


ing company  to  defendant  to  be  discounted  in 
bank  and  defendant  had  indorsed  the  same 
and  become  liable  for  the  paymoit  tbereoC, 
then  the  finding  must  be  for  the  defendant; 
also  declarations  to  the  effect  that,  If  a  settle- 
ment had  been  made  between  the  publishing 
company  and  plaintiff  for  the  proceeds  of  the 
notes  in  controversy,  wherein  plaintiff  had 
received  full  satisfaction  of  the  amount  of 
said  proceeds,  then  this  was  a  satisfaction 
and  discharge  of  plaintiff's  cause  of  action, 
and  that  no  recovery  could  be  had.  These 
declarations  were  refused  over  the  exertion 
of  defendant  The  court  rendered  Judgment 
for  the  plaintiff  for  the  sum  of  $114281.75, 
being  the  full  amount  of  the  face  of  the 
three  notes  and  Interest  on  said  notes  np  to 
the  time  of  the  rendition  of  the  Judgment 
Defendant  In  due  time  filed  his  motion  for  a 
new  trial,  In  which  his  objections  and  ex* 
ceptions  as  hereinbefore  set  out  were  re- 
newed, which  motion  being  overruled,  de- 
fendant excepted  to  the  ruling,  and  an  ap- 
peal was  taken  to  this  court 

1.  At  the  date  of  the  commencemoit  of 
this  action  the  plaintiff  unquestionably  bad 
a  cause  of  action  against  defendant  for  the 
proceeds  of  Its  notes^  which  it  had  Intruated 
to  the  N.  D.  Thompson  Publishing  Company 
for  the  purpose  of  having  the  same  dis- 
counted and  the  proceeds  forwarded  to 
plaintiff  to  meet  plaintifTs  notes  which  fell 
due  October  1,  1902,  pursuant  to  the  con- 
tract between  plaintiff  and  the  Thompson 
Publishing  Company.  The  evidence  leaves 
no  doubt  whatever  that,  when  defendant 
received  the  notes  from  the  Tbompson  Pub- 
lishing Cinnpany,  he  was  fully  cognizant  of 
the  arrangement  between  plaintiff  and  the 
Thompson  Poblishing  Company  as  to  the 
application  of  the  proceeds  of  the  notes 
when  they  should  be  discounted,  and  that 
defendant  moreover,  vxpnsatj  underto<A 
and  agreed  with  the  Thompson  Company  to 
discount  the  notes  and  send  or  turn  over 
the  proceeds  of  the  same,  on  the  next  day, 
to  the  Thompson  Publishing  Company  to 
be  forwarded  to  plaintiff.  He  knew  the 
Thompson  Publishing  Company  was  not  the 
.owner  of  the  notes  and  would  not  be  en- 
tttied  to  the  proceeds.  Having  discounted 
the  notes  and  obtained  the  proceeds  thereof, 
as  between  him  and  plaintiff,  defendant  In 
these  circumstances  was  liable  directly  to 
plaintiff  for  the  proceeds  of  the  notes,  and 
when  he  undertook  to  and  did  apply  the 
same  to  his  own  use,  by  crediting  the  amount 
on  his  account  against  the  Thompson  Pob- 
lishing Company,  he  was  guilty  of  an  un- 
lawful conversion  thereof,  and  plaintiff  had 
the  right  to  elect  to  proceed  directiy  against 
defendant  for  the  unlawful  conversion  of 
the  proceeds  of  the  notes.  That  an  action 
might  also  have  been  maintained  by  the- 
plaintiff  against  the  N.  D.  Thompson  Pub- 
lishing Company  for  the  tort  oC  the  defend- 
ant, its  agent,  oommltted  within  the  scope 
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of, the  bnBlneoB  Intrusted  to  bim,  on  the 
principle  of  respondeat  saperior,  is  also 
clear,  even  though  it  is  obvious  the  publish- 
ins  company  was  not  willingly  a  party  to 
the  unlawful  conversion.  There  can  be  lit- 
tle or  no  doubt  that  the  Thompson  Company 
recognized  its  liability  for  the  misfeasance 
of  defendant,  since  it  immediately  advised 
plaintiff  of  the  unlawful  conduct  of  defend- 
ant and  at  once  turned  over  4,000  sets  of  the 
"Island"  books  to  secure  the  plaintiff  against 
loss  by  reason  of  defendant's  unlawful  con- 
version. While  the  plaintiff  had,  at  the 
commencement  of  this  suit  on  October  13, 
1902,  a  clear  right  of  action  against  the  de- 
fendant for  the  proceeds  of  its  notes  con- 
verted by  him  to  his  own  use  without  right 
or  authority,  we  are  brought  to  the  conten- 
tion of  defendant  that  by  the  subsequent 
conduct  of  plaintiff  and  the  N.  D.  Thompson 
Company,  in  December,  1902,  the  only  loss 
which  plaintiff  could  possibly  have  sustain- 
ed by  the  conduct  of  defendant  was  satisfied 
by  the  N.  D.  Thompson  Publishing  Company 
assuming  the  full  responsibility  for  the  mis- 
appropriation of  plaintlfTs  notes  and  char- 
ging Itself  therewith  in  a  settlement  with 
plaintiff,  and  that,  as  plaintiff  has  sustain- 
ed but  a  single  injury,  to  wit,  the  loss  of 
the  proceeds  of  its  notes,  and  this  loss  hav- 
ing been  satisfied,  plaintiff  cannot  now  re- 
cover a  second  time  for  the  same  injury. 

It  la  settled  law  in  this  state  that  a  re- 
lease of  one  of  two  joint  tort-feasors  re- 
leases the  other.  Hubbard  v.  By.  Co.,  173 
Mo.,  loc.  cit  256,  72  S.  W.  1073.  But  it  Is 
Insisted  that  the  Thompson  Publishing  Com- 
pany and  defendant  were  not  Joint  tort- 
feasors and  the  above  rule  cannot  be  in- 
voiced. It  may  be  conceded  that,  in  strict 
law,  the  Thompson  Company  was  not  a 
joint  tort-feasor  with  defendant,  In  that  it 
did  not  knowingly  or  willingly  consent  to 
or  connive  at  defendant's  unlawful  conver- 
sion of  the  proceeds;  but  is  the  rule  above 
announced  confined  to  joint  tort-feasors  in 
a  strict  sense?  In  other  words,  can  plaintiff 
assert,  as  It  did,  a  claim  for  satisfaction 
for  the  loss  of  the  proceeds  of  Its  notes  from 
the  N.  D.  Thompson  Publishing  Company, 
and  that  company  acquiesce  in  the  demand 
and  fully  satisfy  it,  and  after  receiving  this 
satisfaction  be  heard  to  say  that  the  Thomp- 
son Publishing  Company  was  in  fact  not 
liable  to  it,  and  therefore  a  satisfaction  by 
It  of  the  one  Injury  is  no  bar  to  a  suit  by 
plaintiff  against  defendant  for  the  same  in- 
jury? Or,  what  is  even  more  pertinent,  in 
the  light  of  the  testimony  that  this  action 
is  being  prosecuted  wholly  at  the  cost  of 
the  Thompson  Publishing  Company  and  in 
fact  for  its  sole  benefit,  can  that  company 
be  beard  to  say  it  was  not  liable  for  the 
proceeds  of  the  notes,  but  satisfied  the  same 
in  full,  and  that  plaintiff  can  still  main- 
tain its  action,  for  the  use  of  the  Thomp- 
son Company,  for  the  same  injury?  W.? 
think  the  rule  has  been  given  a  much  more 


I  extended  application,  and  applies  to  torts 
for  which  an  injured  party  has  an  election 
to  sue  one  or  more  parties  severally.  It  is 
clear  that  plaintiff  assumed  that  the  Thomp- 
son Publishing  Company  was  Uable  for  de- 
fendant's conversion  of  its  notes,  and  the 
publishing  company  acquiesced  in  this  claim. 
In  Hubbard  v.  By.  Co.,  178  Mo.,  loc.  cit 
255,  72  S.  W.  1073,  this  court  approved  Led- 
dy  V.  Barney,  139  Mass.  394.  2  N.  B.  107, 
in  which  It  was  said:  "The  rule  that  a 
release  of  a  cause  of  action  to  one  of  sever- 
al persons  liable  operates  as  a  release  to 
all  aiq;>llee  to  a  release  given  to  one  against 
whom  a  claim  is  made  though  he  may  not 
in  fact  be  liable.  The  validity  and  effect 
of  a  release  of  a  cause  of  action  do  not  de- 
pend upon  the  validity  of  a  cause  of  acticMi." 
In  Brown  v.  Cambridge,  8  Allen  (Mass.)  474, 
it  is  said:  "The  same  doctrine  applies  to 
all  joint  torts,  and  to  torts  tor  which  the 
injured  party  has  an  election  to  sue  one  or 
more  parties  severally.  Where,  for  ex- 
ample, a  master  is  liable  for  the  tort  of 
his  servant,  a  satisfaction  from  one  dis- 
charges both,  though  they  cannot  be  sued 
jointly."  The  liability  of  the  principal  for 
his  agent's  tort  is  not  based  upon  any  pre- 
sumed authority  in  the  agent  to  do  the 
act,  but  upon  public  policy,  and  that  It  is 
more  reasonable,  when  one  of  two  Innocent 
persons  must  suffer  from  the  wrongful  act 
of  a  third  person,  that  the  principal  who 
has  placed  the  agent  in  the  position  of 
trust  and  confidence  should  suffer  than  a 
stranger.  Andrews,  J.,  In  Higglns  v.  Turn- 
pike Co.,  46  N.  T.  24,  7  Am.  Rep.  293,  said: 
"It  is  sufficient  to  make  the  master  respon- 
sible dvlliter,  if  the  wrongful  act  of  the 
servant  was  committed  in  the  business  of 
the  master  and  within  the  scope  of  his  em- 
ployment; and  this,  although  the  servant, 
in  doing  it,  departed  from  the  instructions 
of  his  master.  This  rule  Is  founded  upon 
public  policy  and  convenience.  Every  per- 
son is  bound  to  use  dne  care  in  the  conduct 
of  -his  business.  If  the  business  is  com- 
mitted to  an  agent  or  servant,  the  obligation 
Is  not  changed.  If  he  employs  Incompe- 
tent or  untrustworthy  agents,  it  is  his  fault; 
and,  whether  the  injury  to  third  persons  is 
caused  by  the  negligence  or  positive  mis- 
feasance of  the  agent,  the  maxim  'respon- 
deat superior'  applies,  provided  only  that 
the  agent  was  acting  at  the  time  for  the 
principal  and  within  the  scope  of  the  bus- 
iness Intrusted  to  him."  And  this  is  the 
doctrine  announced  by  this  court  in  Gar- 
retzen  v.  Duen(&el,  00  Mo^  1<M,  11  Am.  Rep. 
405. 

On  the  face  of  plaintiff's  petition  it  ap- 
pears that  plaintiff  had  delivered  its  three 
notes  to  the  Thompson  Company  to  discount 
for  plaintiff,  and  the  Thompson  Company 
intrusted  the  discounting  to  defendant  De- 
fendant in  discounting  the  notes  was  acting 
strictly  within  the  scope  of  his  authority. 
but  In  neglecting  to  pay  over  the  proceeds 
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to  the  Thompson  Company  and  in  con- 
yecting  the  proceeds  defendant  was  guilty 
of  an  actual  misfeasance,  for  which  the 
Thompson  Company,  his  principal,  was  li- 
able to  plalntur,  within  the  rule  first  an- 
nounced. 1  Eng.  &  Amer.  Ency.  1161,  1152, 
subsec.  6.  When  the  plaintiff  and  the 
Thompson  Company  entered  into  a  settle- 
ment of  the  injury  thus  suffered  by  the 
plaintiff  by  reason  of  the  unlawful  conver- 
sion of  the  proceeds  of  plaintiff's  notes,  and 
the  Thompson  Company  fully  satisfied  plain- 
tiff for  said  Injury,  plaintiff  no  longer  had 
a  cause  of  action  for  said  injury  against 
defendant,  and  this  action  could  no  longer 
be  prosecuted  by  plaintiff  against  defendant 
for  said  Injury.  Having  reached  this  con- 
clusion, the  question  in  regard  to  the  equi- 
table set-off  or  counterclaim  of  defendant 
against  the  Thompson  Company  and  the  ac- 
counting between  the  Thompson  Company 
and  defendant  are  not  before  us  for  ad- 
judication at  this  time,  as  the  Thompson 
Con^any  Is  not  a  party  to  this  action  and 
the  plaintiff  is  in  no  wise  interested  in  their 
adjustment. 

Our  conclusion  Is  that  plaintiff  has  re- 
ceived complete  satisfaction  of  the  injury 
It  has  received  for  the  unlawful  conversion 
of  its  notes  by  defendant,  and  the  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evi- 
dence should  liave  been  sustained.  For  the 
refusal  to  so  declare  the  law,  the  judgment 
of  the  circuit  court  is  reversed. 

BURGESS.   P.  J.,   and  POX,  J.,  concur. 


CHICAGO  HERA1J>  CO.  v.   BRYAN. 
(BRYAN,  Karnishee). 

(Supreme  Court  of  Missouri.    Division  No.  2. 
Jan.   31,   lOOtj.'* 

1.  Appeal    —    Gabnishmbnt    —    JtrnoMENT 

AOAIKBT   PBINCIPAL   DEFENDANT— REVEBSAI, 

— Effect  on  Appeai,  by  Garnishee. 

A  judgment  against  a  garnishee  must  be 
reversed  on  his  appeal,  where  the  judgment 
against  the  principal  defendant  has  been  re- 
versed. 

2.  Same— Matteks  Not  in  Record— EviDt.50i 
—Judicial  Notice^Judicial  Record. 

The  Supreme  Court  takes  judicial  notice 
of  its  own  records. 

Appeal  from  St.  Louis  Circuit  Court; 
Franklin  Ferris,  Judge. 

Action  by  the  Chicago  Herald  Company 
against  William  S.  Bryan,  with  Nannie  M. 
Bryan,  garnishee.  From  a  judgment  in 
favor  of  plaintiff  against  the  garnishee,  she 
appeals.  Reversed,  and  garnishee  dis- 
charged. 

S.  T.  O.  Smith  and  Thos.  S.  Meng,  for 
appellant  Selden  P.  Spencer,  for  respond- 
ent. 

GANTT,  J,  This  is  a  proceeding  by  gar- 
nishment instituted  by  summoning  Nannie 
M.  Bryan  as  garnishee,  on  the  execution  on 
the  jucignieut  rendered  in  favor  of  the  plaintiff 


against  WtUlan^  S.  Bryan  In  tl>e  drcnlt  court 
of  the  city  of  St  Louis,  on  the  23d  day  of 
March,  1903,  for  $11,261.76.  Interrogatories 
were  filed  by  the  plaintiff  to  the  garnishee  as 
to  whether  she  was  indebted  to  the  de- 
fendant, or  had  any  money,  property,  or 
effects  of  the  defendant  in  her  possession. 
Garnishee  was  also  specifically  asked  as  to 
whether  she  had,  on  or  about  October  7, 190S, 
received  from  the  defendant  approximately 
$10,967.40,  and,  if  so,  nnder  what  circum- 
stances and  for  what  purpose.  The  gar- 
nishee answered,  denying  specifically  any  in- 
debtedness to  the  defendant  or  that  she  had 
any  of  his  property  in  her  possession.  The 
answer  stated  that  she  had,  on  or  about 
October  7,1902,  received  from  the  defendant 
the  sum  of  $10,806.63  In  cash,  in  payment  of 
the  indebtedness  owing  to  her  from  the  de- 
fendant A  denial  of  the  garnishee's  answer 
was  filed.  In  which  plaintiff  alleged  that  on 
Octo))er  7,  1902,  defendant  was  intrusted 
with  certain  negotiable  promissory  notes  be- 
longing to  plaintiff,  which  defendant  agreed 
to  take  up  to  the  National  Bank  of  Com- 
merce, In  the  city  of  St  Louis,  and  have  dis- 
counted and  to  return  the  proceeds  to  the  N. 
D.  Thompson  Publishing  Company;  that  de- 
fendant bad  the  notes  discounted  at  said 
bank  and  received  the  proceeds,  amoanting 
to  $10,967.40,  and  appropriated  the  same  to 
his  own  use;  and  that  judgment  for  that 
amount  together  with  interest  and  costs,  bad 
been  rendered  against  defendant  In  favor  of 
plaintiff  in  the  circnlt  court  of  the  city  of 
St  Louis,  to  enforce  which  judgment  this 
garnishment  was  issued.  Plaintiff  further 
alleged  that  defendant  had  admitted  that  be 
turned  over  the  money  to  the  garnishee,  and 
claimed  that  it  was  turned  over  to  her  in 
payment  of  some  indebtedness  from  blm  to 
her.  It  was  further  alleg;ed  that  the  gar- 
nishee had  full  knowledge  that  the  money 
thns  delivered  to  her  by  the  defendant  was 
not  the  property  of  said  William  S.  Bryan, 
and  that  he  had  no  title  thereto.  To  this 
denial  the  garnishee  filed  a  reply,  denying 
each  and  every  allegation  therein  contained. 
On  the  Issues  thus  framed  a  trial  was  bad  on 
June  18,  1903,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  against  the  garnishee 
for  $10,800.  On  motion  of  the  plaintiff,  the 
garnishee  was  ordered  to  pay  the  money  Into 
court  on  or  before  June  22,  1903.  Thereupon 
motions  for  new  trial  and  In  arrest  of  Judg- 
ment were  filed  In  due  time,  which  were 
heard  and  overruled,  and  an  appeal  was 
granted  to  this  court. 

On  the  trial,  over  the  objection  of  the 
garnishee,  the  plaintiff  was  permitted  to 
show  tJie  facts  set  out  in  the  principal  case 
of  Chicago  Herald  Company  v.  William  S. 
Bryan  (already  determined  at  this  term)  92  S. 
W.  902,  and  In  addition  thereto  that  the  said 
W.  S.  Bryan,  after  discounting  the  notes, 
took  the  money  which  he  received  for  the 
notes  and  placed  same  In  a  package,  and 
took  the  package  and  turned  it  over  to  Mr. 
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W.  N.  McCoflk!n.  Several  days  thereafter 
tbe  gamlsbee,  Mrs.  Bryan,  called  upon  Mr. 
McGonkln  and  received  the  package  from 
him,  and  the  money  was  then  connted  ont 
and  turned  over  to  Mr.  McConkln's  firm  as 
a  loan.  Afterwards  It  was  returned  to  the 
garnishee  In  cash.  There  was  evidence,  also, 
on  the  part  of  the  garnishee,  in  a  deposition 
taken  by  the  plaintifT,  that  this  money  was 
tamed  ovw  to  her  by  her  husband  as  a 
credit  for  moneys  that  be  owed  her;  that  at 
that  time  he  was  indebted  to  her  in  the  sum 
of  $16,000,  which  was  partly  evidenced  by  a 
note  for  $3,000,  which  was  ofTered  in  evi- 
dence, and  also  by  an  assignment  of  certain 
interest  in  Kentucky  lands  to  secure  a  fur- 
ther indebtedness  of  $5,000  and  Interest 
She  testified  that  the  money  that  she  had 
loaned  Mr.  Bryan  had  been  inherited  by  her 
from  her  father  and  mother;  that  at  the 
time  of  her  mother's  death  she  inherited  a 
half  Interest  in  certain  real  estate  in  the  city 
of  St  Tionis.  on  Seventh  street  between 
Olive  and  Pine,  which  was  sold  for  $46,000, 
of  which  she  received  $23,000;  that  her  hus- 
band had  not  paid  her  anything  on  this  in- 
debtedness, except  $560  paid  as  interest  at 
various  times,  beginning  June  1,  1895.  In- 
structions were  given  on  behalf  of  the  plain- 
tiff, to  which  the  garnishee  duly  excepted, 
and  Instmctlons  were  aflked  by  the  gar- 
nishee, which  were  refused,  to  which  she 
saved  her  exceptions. 

The  appeal  in  this  case  presents  some  ex- 
ceedingly interesting  questions,  among  oth- 
ers, whether  a  plaintiff  by  garnishment  pro- 
cess can  recover  of  the  garnishee  his  own 
property  or  its  value,  and  wheflier  he  is  not, 
by  the  statute  itself,  restricted  to  subjecting 
the  property  or  the  debts  of  the  garnishee  to 
the  defendant  to  the  satisfaction  of  his  Judg- 
ment Other  propositions  are  also  ably 
argued  and  presented  by  learned  counsel, 
but  we  are  confronted  at  this  time  with  the 
fact  that  this  court  has  reversed  the  judg- 
ment in  favor  of  tiie  plaintiff  against  the 
defendant  without  remanding  the  cause,  and 
that  therefore,  there  is  no  judgment  left  to 
support  the  execution  under  which  the  gar- 
nishee in  this  case  was  summoned  and  re- 
quired to  answer.  G-amishment  under  our 
laws  is  one  of  the  modes  pointed  out  by  the 
statute  by  which  the  execution  is  executed, 
and  is  not  a  new  suit  It  is  an  incident  or 
an  auxiliary  of  the  judgment,  and  a  means 
of  obtaining  satisfaction  of  the  same  by 
reaching  the  defendant's  credit  or  property. 
As  the  garnishee  must  make  his  answer  in 
the  court  whence  the  execution  issues,  it 
alone  has  exclusive  control  over  its  process. 
As  the  Judgment  upon  which  this  garnish- 
ment was  issued  has  been  reversed  by  this 
court,  and  the  appeal  in  the  garnishment  is 
before  us,  this  court  must  take  notice  of  its 
own  record,  and  it  thus  appears  to  us  that  in 
no  event  can  the  garnishee  be  held.  Because 
there  is  no  longer  any  Judgment  to  sustain 


the  garnishment,  It  becomes  wholly  un- 
necessary to  determine  the  rightfulness  of 
the  Judgment  obtained  by  the  plaintiff 
against  the  garnishee.  It  has  been  ruled  in 
various  cases  that  a  garnishment  proceeding 
cannot  be  based  on  a  void  Judgrment  against 
a  defendant  France  v.  Bvans,  90  Mo.  74, 
2  S.  W.  141. 

In  Mitchell  t.  Watson,  9  Fla.  160,  it  was 
held  that  the  judgment  against  a  garnishee 
In  a  suit  commenced  by  attachment  is 
annulled  by  the  dissolution  of  the  attach- 
ment, even  after  plea  pleaded;  the  court 
saying:  "The  Judgment  against  the  gar- 
nishee, growing  out  of  the  attachment  and 
being  a  mere  incident  of  it  must  necessarily 
fall  with  the  attachment  on  which  it  is  based. 
After  it  has  been  adjudged  that  a  party  has 
wrongfully  and  illegally  sued  out  his  attach- 
ment. It  would  be  Inconsistent  to  say  that  he 
shall  nevertheless  hold  on  to  all  the  fruits  he 
may  have  attempted  to  secure  by  such 
wrongful  and  illegal  act."  The  law  every- 
where is  that  when  a  Judgment  is  reversed 
the  defendant  in  the  Judgment  is  entitled 
to  be  restored  to  all  that  be  has  lost  In 
Withlngton  v.  Southworth,  26  Mich.  381,  the 
Supreme  Court  of  Michigan,  through  Judge 
Cooiey,  said:  "The  writ  in  this  case  brought 
up  tl)e  proceedings  in  an  ancillary  proceed- 
ing by  garnishment  We  think,  if  those 
were  to  lie  reviewed,  a  separate  writ  should 
have  been  sued  out  It  is  not  important, 
however,  as  those  proceedings  must  fall  to 
the  ground  when  the  judgment  In  the 
principal  case  is  set  aside."  In  Olough  v. 
Buck,  6  Neb.  343,  the  Supreme  Court  of 
Nebraska  said:  "This  process  of  garnish- 
ment is  authorized  when  there  is  a  judgment 
upon  which  an  execution  has  been  Issued  and 
returned  unsatisfied  for  want  of  property 
whereon  to  levy  and  collect  the  debt,  and 
therefore  the  whole  proceeding  must  be 
supported  by  a  Judgment  in  esse.  And  If, 
after  such  process  has  been  had,  the  Judg- 
ment is  reversed,  set  aside,  or  vacated,  the 
execution  falls  with  it,  and  the  garnishment 
becomes  wholly  dissolved,  for  there  is 
nothing  left  to  support  either  the  one  or  the 
other."  In  Hewlett  v.  Lane,  43  Tex.  274,  it 
was  ruled  that  tiie  garnishee's  liability  is  de- 
pendent upon  the  judgment  rendered  against 
the  defendant.  The  reversal  of  such  judg- 
ment annuls  the  judgment  against  the  gar- 
nishee in  the  same  proceedings.  In  Ham- 
mett  V.  Morris,  55  Ga.  644,  it  was  said:  "A 
Judgment  against  a  garnishee  is  ancillary  to 
and  dependent  upon  the  judgrment  against 
the  principal  debtor,  and  satisfaction  of  the 
principal  judgment  extinguishes  the  Judg- 
ment against  the  garnishee." 

The  judgment  of  the  circuit  court  of  St 
Louis,  upon  which  this  garnishment  is  based, 
having  been  reversed  at  this  term  of  this 
court,  there  is  nothing  left  to  sustain  the 
Judgment  against  the  garnishee  from  which 
she  has  appealed  to  this  court;  and,  taking 
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Judicial  notice  of  onr  own  records  of  sndi 
reTersal,  It  must  be  mled  that  the  judgment 
against  the  garnishee,  Mrs.  Bryan,  must  be 
reversed,  and  the  garnishee  discharged,  with- 
out any  examination  Into  the  exceptions 
saved  on  the  trial  of  the  garnishment 

Judgment    reversed,    and    garnishee    dis- 
charged. 

BURGBSS,  P.  J.,  and  POX,  X,  concur. 


MORRIS  V.  KANSAS  CITY  et  aL 

(Kansas    City    Court    of    Appeals.    Misaonrl. 

Feb.  5,  1906.    Rehearing  Denied  March 

8,  1906.) 

Nbw  Tbiai. — Gbouitdb  —  Vbbmcts  Against 
bjvidence — ^dlscbetion  of  coubt. 

Whether  or  not  there  is  any  conflict  in 
the  evidence,  the  trial  judge  has  a  supervisory 
power  over  verdicts,  and  may,  in  the  exercise 
of  a  sound  discretion,  affirm  or  set  them  aside 
in  the  interest  of  justice,  and  should  do  so 
if  they  are  against  the  preponderance  of  the 
evidence  or  are  for  the  wrong  party  as  a 
matter  of  law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial,  St  9,  10,  130.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Shannon  C.  Douglass,  Judge. 

Action  by  John  H.  Morris  against  the  city 
of  Kansas  City  and  another.  From  an  order 
setting  aside  a  verdict  and  judgment  for  de- 
fendants and  granting  a  new  trial,  defendant 
named  appeals.    Affirmed. 

Edwin  C.  Meservey,  City  Counselor,  and 
W.  H.  H.  Piatt,  Associate  City  Counselor,  for 
appellant.    Charles  R.  Pence,  for  respondent 

BROADDUS,  P.  J.  The  plaintttF,  Morris, 
brought  this  suit,  as  the  husband  of  Sarah 
H.  Morris,  to  recover  damages  sustained  by 
him  on  account  of  Injury  to  his  said  wife,  the 
result  of  a  fall  Intoan  unguarded  excavation  In 
a  public  street  of  the  city.  The  wife  had  pre- 
viously recovered  judgment  for  her  Injnry 
against  these  defendants  in  the  drcalt  conrt 
of  Jackson  county,  which  had  been  paid. 
The  plaintiff  pleaded  said  judgment  as  res 
adjndicata  In  respect  to  the  Injury  to  tils 
wife,  the  negligence  of  defendants,  and  the 
absence  of  contributory  negligence  on  her 
part  The  trial  was  conducted  upon  the  the- 
ory that  the  judgment  in  the  said  suit  of  the 
wife  established  the  defendants'  liability,  ac- 
cording to  the  holding  in  Brown  v.  Mo.  Pac. 
Ry.  Co.,  96  Mo.  App.  164,  70  S.  W.  527.  And 
"every  question  of  fact  that  could  arise  in  the 
present  case  was  determined  In  that,  except 
as  to  the  kind  and  quantum  of  damages  to 
which  the  plaintiff  was  entitled." 

Defendants  contend  that  In  addition  to  the 
Injuries  alleged  In  the  suit  of  the  wife  were 
included  in  the  petition  herein  Injuries  to 
her  side  and  back.  That  could  make  no  dif- 
ference aa  to  defendants'  liability,  and  plain- 


tiff was  required  to  prove  the  allegation,  and 
the  matter  was  contested  by  evidence  intro- 
duced upon  the  part  of  defoidants.  Its  only 
effect  was  upon  the  question  of  damages. 
The  verdict  and  Judgment  were  for  the  de- 
fendants. Plaintiff  filed  a  motion  for  nevr 
trial,  which  was  sustained  on  the  ground 
ttiat  "under  the  evidence  and  law,  as  declared 
by  tlie  court,  the  plaintiff  was  entitled  to  a 
verdict  for  some  amount,"  being  a  ground  as- 
signed for  a  new  trial. 

Instruction  No.  1,  givm  for  plaintiff,  tells 
the  jury  that  the  Judgment  of  the  former 
suit  of  the  wife  establishes  the  negligence 
of  defendants  and  the  al>8ence  of  contribu- 
tory negligence  on  her  part  in  relation  to  the 
injuries  she  received;  and  "that  if  the  Jury 
find  that  plaintiff  is,  and  was,  at  the  time  of 
said  injury  the  husband  of  said  Sarah  H. 
Morris,  and  that  he  has  suffered  any  dam- 
age or  incurred  any  expenses  by  reason  of 
the  injury  to  his  said  wife  as  defined  la  an- 
other instruction  given,  then  your  finding 
must  be  for  the  plaintiff."  There  was  sub- 
stantial evidence  that  the  plaintiff  had  been 
deprived,  by  reason  of  his  wife's  injuries  so 
received,  of  her  services  at  his  home,  and  that 
he  had  incurred  expense  for  medical  aid  In 
caring  for  her.  In  fact,  at  least,  the  prepon- 
derance of  the  evidence  was  In  his  favor  on 
that  issue. 

The  defendants'  grievance  Is  that  the  plain- 
tiff was  irrevocably  bound  by  the  verdict  of 
the  jury,  as  they  were  the  sole  Judges  of  the 
credlhllity  and  weight  of  the  testimony ;  cit- 
ing Lovell  V.  Davis,  52  Mo.  App.  342,  where 
It  Is  held:  "It  was  not  error  to  tell  the  Jury 
they  were  not  bound  to  believe  the  declara- 
tions of  witnesses,  because  such  declara- 
tions were  uncontradicted.  They  might  be- 
lieve or  disbelieve  them  as  it  might  appear 
from  all  the  facts  to  be  true  or  untrue."  In 
Seehom  v.  American  Nat  Bank,  148  Mo.  2S6v 
49  S.  W.  886,  it  Is  held  that  "where  allega- 
tions in  the  petition  are  denied  by  the  an- 
swer, and  evidence  is  Introduced  by  the  plain- 
tiff to  sustain  the  issue  upon  his  part  tlie  de- 
fendant is  entitled  to  have  a  jiuy,  or  tbo  court 
sitting  as  a  jury,  to  pass  upon  the  Issues,  al- 
though defendant  offers  no  evidence  at  alL" 
The  rule  thus  announced  is  not  without  ex- 
ceptions. In  May  v.  Crawford,  150  Mo.  501^ 
51  S.  W.  008,  it  is  held  that  the  court  may  on 
the  uncontradicted  evidence  direct  a  verdict 
on  the  issue.  The  decisions  of  this  state  are 
not  uniform  on  the  question,  but  tlie  case 
last  cited  and  later  decisions  by  this  conrt 
appear  to  be  founded  on  sound  basis  of  rea- 
son. 

But  whether  or  not  a  party  litigant  has  the 
right  to  the  verdict  of  the  jury  in  any  given 
case,  whether  or  not  there  was  any  ccmfilct 
in  the  case,  the  trial  judge  has  a  supervisory 
power  over  such  verdicts,  and  he  may.  In  the 
exercise  of  a  sound  discretion,  afllrm  or 
set  them  aside  in  the  interest  of  Justice. 
And  while   tb»  appellate   oourta   will   not 
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set  aside  a  verdict,  even  where  It  Is 
against  the  great  preponderance  of  the 
evidence,  the  trial  court  may,  and  ought 
to,  do  so.  In  a  recent  case  in  this 
court,  not  yet  oflSdally  r^wrted,  It  Is  held 
that,  where  the  verdict  Is  supported  by  un- 
contradicted evidence,  this  court  will  sustain 
the  action  of  the  trial  court  in  setting  It  aside 
on  the  grotud  that  It  would  not  Interfere 
with  the  action  of  the  former  in  the  exer- 
cise of  a  sound  discretion.  First  Nat  Bank 
T.  Bennett  et  al.  (Mo.)  90  8.  W.  417.  See, 
also,  Pritchard  v.  Hooker  (Mo.;  not  yet  offld- 
aUy  reported)  90  S.  W.  416.  These  cases 
reaffirm  what  is  so  well  said  in  Bank  v. 
Halnllne,  67  Mo.  App.  483.  In  this  case, 
the  great  preponderance  of  the  evidence  was 
with  the  plaintiff.  In  fact,  he  was  as  a  mat- 
ter of  law  entitled  to  an  instruction  direct- 
ing a  verdict  In  his  favor  for  some  amount. 
The  court  was  right  in  setting  aside  the 
v«^lct,  and  ita  action  is  afSrmed.  All  con- 
cur. 


SIMS  ▼.  ST.  LOUIS  &   a  BT.  CO. 

(St.   Lonls   Conrt  of  Appeals.    Missouri.    Feb. 
18,  1906.    Rehearing  Denied  Feb.  27,  1906.) 

1.  RAII.R0AD8— CBOSSIKO      ACCIDENT— CoNTBI- 

BTiTOBT  Negligence. 

Plaintiff,  in  an  action  for  injuries  sustained 
in  a  crossing  accident,  was  guilty  of  contribu- 
tory negligence,  where  the  physical  facts  showed 
that  if  he  had  looked,  he  could  have  seen  the  car 
in  time  to  have  avoided  the  collision. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  Railroads,  SI  1043-1056,  1305-1310.] 

2.  Same— DiBKCTiOH  of  Vebdiot. 

Where,  in  an  action  for  injuries  sustained 
In  a  crossing  accident,  the  evidence  showed 
plaintiff  guilty  of  contributory  negligence,  and 
uiere  was  no  evidence  of  willfulness  or  wanton- 
ness on  the  part  of  the  motorman,  a  verdict 
should  have  been  directed  for  defendant. 
8.  Sake— CoNCUBBiNO  Neolioencb. 

Where  the  negligence  of  plahitiff  Injured 
in  a  crossing  accident  concurred  with  that  of 
the  motorman,  plaintiff  could  not  recover. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  RaUroads,  }$  1084-1089.] 

Appeal  from  (Srcuit  Court  St  Charles 
County;  BUllott  M.  Hughes,  Judge. 

Action  by  Alvin  Sims  against  the  St  Louis 
A  Suburban  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
I>ealB.    Reversed. 

Jefferson  Chandler,  for  appellant  R.  H. 
Stevens  and  C.  W.  Wilson,  for  respondent 

BLAND,  P.  J.  The  action  Is  to  recover 
damages  to  property  and  for  personal  Injur- 
ies, alleged  to  have  been  caused  by  defend- 
ant's negligence  In  running  its  car  against 
the  plaintiff's  wagon.  The  specific  charges 
of  negligence  were,  first,  running  its  car  at  a 
high  and  imlawful  rate  of  speed,  to  wit  30 
miles  an  hour;  second,  failure  to  ring  a  bell 
or  give  onj  warning  ot  the  car's  approach; 


third,  failure  to  st<^  the  car  after  the  defend- 
ant's motorman  saw  or,  by  the  exercise  ot 
ordinary  care,  could  have  seen  plaintiff's 
wagon  crossing  its  track  in  ample  time  to 
have  stopped  the  car  and  prevented  the 
collision.  The  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence  on  the 
part  of  the  plaintiff  in  carelessly  falling  to 
look  and  listen  for  a  car.  The  reply  denied 
all  new  matter  in  the  answer.  The  trial  re- 
sulted In  a  verdict  for  plaintiff  for  $1,200. 
A  motion  for  a  new  trial  was  moved  and 
overruled  and  Judgment  was  entered  on  the 
verdict    Defendant  appealed. 

The  evidence  shows  that  about  1  o'dock  in 
the  morning  of  August  15,  1900,  plaintiff  was 
driving  eastwardly  along  Easton  avenue,  in 
the  dty  of  St  Louis.  Plaintiff  testified  that 
as  he  approached  the  point  where  the  tracks 
of  the  defendant  railway  company  crosses 
said  Easton  avenue,  he  was  driving  about 
three  or  four  feet  from  the  south  curb  of  the 
street;  that  the  street  was  rough  and  his 
wagon  was  loaded  with  farm  produce;  that 
he  looked  both  ways,  north  and  south,  for  a 
car,  while  his  horses  were  traveling  toward 
the  track;  that  there  were  double  tracks 
running  north  and  south,  and  he  was  looking 
south  when  his  wagon  entered  the  west  or 
southbound  track,  and  as  be  turned  to  look 
north,  he  saw  the  car  that  struck  him  Just 
about  the  building  line  on  the  north  side  of 
Easton  avenue,  coming  at  a  very  high  rate 
of  speed;  that  he  was  scared  and  did  not 
have  time  to  Jump  before  his  wagon  was 
struck  with  such  terrific  force  as  to  throw 
him  about  40  feet  from  the  wagon  and 
against  a  post;  that  a  shoe  of  one  of  his 
horses  was  jerked  off  and  his  wagon  "smash- 
ed up";  that  the  wagon  was  struck  almost 
immediately  on  the  brake  and  hub  of  the 
hind  wheel,  the  horses  being  on  the  east 
track;  that  by  the  force  of  the  fall  against 
the  poet  two  of  his  ribs  and  his  collar  bone 
were  broken  and  that  he  had  not  fully  re- 
covered from  his  injuries;  that  one  of  his 
horses  was  made  seriously  lame,  and  his 
wagon  ruined.  Plaintiff  also  testified  that  he 
did  not  hear  the  car  or  gong  until  be  got  oa 
the  south  track,  and  that  his  sight  and  heai- 
Ing  were  good.  Plaintiff's  evidence  and  the 
evidence  of  his  witnesses,  is  that  the  car  was 
running  at  a  speed  of  ftom  25  to  30  miles  an 
hour  and  that  the  gong  was  not  sounded  uu 
til  within  a  few  feet  of  the  wagon. 

Plaintiff  employed  and  assisted  Edgar 
Rapp,  a  surveyor,  to  survey  and  make  a 
plat  of  the  crossing  and  surroundings.  The 
plat  sufiSclently  exhibits  the  physical  facts 
and  we  insert  It  here  (in  condensed  form)  for 
the  reason  they  are  important  In  view  of  the 
fact  that  on  them  and  the  plaintiff's  own 
evidence,  the  defendant  rests  Its  contention 
that  the  court  should  have  given  Its  instruc- 
tion in  the  nature  of  a  demurrer  to  plaintiff's 
evidence,  asked  at  the  close  of  his  evidence 
and  again  at  the  close  of  all  the  evidence. 
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On  the  plat  are  red  stars  (A  and  B)  Indi- 
cating two  positions  of  plalntiiTs  wagon  as 
he  drove  on  the  crossing  and  the  distance 
from  these  points  (11  and  14  feet,  respec- 
tively) to  the  outside  rail  of  defendant's 
tracks.  The  red  lines  i  running  north  from 
these  two  points  show  the  line  of  vision  and 
the  distance  on  defendant's  tracks  where  a 
car  could  have  been  seen.  From  point  B  a 
car  could  have  been  seen  180  feet  north, 
and  from  point  A  229  feet  Rapp  testified 
that  point  A  represented,  by  actual  test,  the 
distance  a  man  would  be,  seated  on  a  wagon, 
when  his  horses'  heads  would  be  over  the 
west  rail  of  the  track,  and  point  B  the  dis- 
tance before  his  horses'  heads  had  anlte 
reached  the  track.  Plaintiff  testified  that 
from  point  A,  looking  north  on  the  track, 
there  was  no  obstruction  and  a  car  could 
be  seen  228  feet  and  from  point  B  a 
car  could  be  seen  181  feet  to  the  north; 
that,  ordinarily,  a  car  could  be  heard 
150  feet,  and  the  gong,  if  sounded,  SOO 
feet.  Plalntifr  described  his  approach 
to  the  tracks  aa  follows:  "As  I  ap- 
proached the  suburban  track  I  was  going 
slow,  from  the  fact  the  bulk  of  my  load  was 
on  tiie  top  of  the  wagon,  and  tomatoes  are 
very  heavy,  and  I  always  had  a  horror  In 
passing  there,  and  I  looked  first  one  way  and 
thai  another,  and  I  heard  no  car  and  seen 
none  until  my  horse  was  partially  across  the 
track,  or  I  was  Just  on  the  track,  and  I  seen 
the  car,  I  think,  an  Instant  before  I  heard 
the  gong,  and  the  man  hallooed  and  I 
threw  up  my  hands,  and  I  thought  I  was 
going  to  be  killed ;  Just  hadn't  time  to  Jump 
or  do  anything."  FlalntlfF  further  testified 
that  he  was  looking  south  for  cars,  and  after 
be  saw  the  car  coming  from  the  north  it  did 
not  aeem  to  him  it  was  any  time,  that  could 
be  reckoned  In  minutes,  before  his  wagon  was 
struck;  that  he  kept  looking,  was  turning 
his  head  from  the  south  to  the  north,  and 
then  saw  the  car. 

The  evidence  shows  that  defendant's 
tracks,  running  north  from  Eastou  avenue, 
are  straight  and  the  grade  ascending,  and 
In  daylight,  a  wagon  on  the  crossing  could 
be  seen  for  a  distance  of  800  or  900  feet. 
There  were  three  small  lights  on  the  avenue 
near  the  crossing;  none  right  at  the  cross- 
Ing,  nor  any  large  lights  in  the  neighborhood. 
The  motorman  and  conductor  testified  that 
the  car  was  running  at  a  speed  of  from  five 
to  six  miles  an  hour.  PlaintitTs  evidence 
tends  to  show  that  a  car  running  at  that 
speed  oould  be  stopped  In  from  25  to  30  feet 
The  defendant's  evidence  tends  to  show  that 
a  car  running  20  miles  an  hour  could  not  be 
stopped  In  less  than  200  feet  The  evidence 
in  respect  to  the  distance  a  running  car  can 
be    heard    is    confilctlng.    Defoidant's    wlt- 


1  The  red  lines  are  indicated  on  the  plat  by  a 
heavy  black  line  and  a  heavy  black  dotted  line. 


nesses,  three  police  officers,  standing  neai 
the  crossing  at  the  time  of  the  accident,  testi- 
fied that  they  heard  the  car  two  blocks 
north  of  the  crossing.  Plaintiff  testified  that 
he  did  not  hear  it  at  all.  The  motorman 
testified  that  he  did  not  see  the  plaintiff  until 
he  was  within  15  feet  of  him  and  then  did 
everything  in  his  power  to  stop  the  car.  De- 
fendant's evidence  is  that  the  car  ran  only 
a  few  feet  after  striking  the  wagon  and  mere- 
ly pushed  the  wagon  around.  The  plaintiff's 
evidence  shows  that.  If  he  had  looked  north 
from  either  point  A  or  B,  he  would  have 
seen  the  car,  but  he  continued  to  look  south 
and  did  not  look  north  for  a  car  until  his 
horses  had  crossed  over  and  his  wagon  was 
on  the  west  track  of  defendant's  railway. 
His  duty  was  to  look  both  ways,  and  to  look 
north  at  his  earliest  opportunity  to  see  if 
there  was  a  car  coming  from  that  direction; 
and  his  evidence,  that  he  could  not  look  in 
two  directions  at  the  same  time,  does  not  ex- 
cuse him  for  his  failure  to  look  north  when 
he  should  have  done  so.  He  could  have 
changed  the  direction  of  his  vision  from 
'  south  to  north  in  the  twinkling  of  an  eye, 
and  had  he  looked  north  from  point  B  on  the 
plat,  according  to  his  own  evidence,  he  could 
have  seen  the  car,  if  at  tliat  time  it  was  with- 
in 181  feet  of  the  crossing,  and  it  is  beyond 
doubt  that  had  he  looked  north  from  point  A 
on  the  plat,  he  could  not  have  failed  to  see 
the  car.  To  have  seen  the  car  from  either  of 
these  points  would  have  given  him  ample 
time  to  have  stopped  his  team,  and  avoided 
the  collision.  On  bis  own  evidence,  by  which 
he  is  conclusively  bound,  plaintiff  convicted 
himself  of  negligence  which  directly  «»- 
trlbuted  to  his  Injury,  and  there  being  nei- 
ther alI^;ation  or  evidence  that  the  motor- 
man  willfully  and  wantonly  ran  his  car  on  to 
plaintiff's  wagon,  the  court  should  have 
granted  defendant's  peremptory  instruction. 
Guyer  v.  Eailroad,  174  Mo.  844,  73  S.  W.  684; 
Van  Bach  v.  Railroad,  171  Mo.  338,  71  8.  W. 
358 ;  Tanner  v.  Railroad,  161  Mo.  497,  61  S. 
W.  826;  Holwerson  v.  Railroad,  157  Mo- 
216,  57  S.  W.  770.  But  the  plalntlfTs  coun- 
sel contends  that  contributory  negligence  is 
no  excuse,  if  the  defendant's  motorman,  by 
the  use  of  ordinary  care,  could  have  avoided 
the  Injury;  in  other  words,  the  last  fair 
chance  or  humanitarian  doctrine  is  invoked. 
That  doctrine  Is  that  where  A.,  after  discov- 
ering that  B.  has  carelessly  exposed  himself 
to  danger,  neglects  to  use  ordinary  care  to 
avoid  hurting  him  and  Inflicts  Injury  upon 
B.,  as  a  result  of  his  (A's)  negligence,  then 
A.  Is  liable.  This  doctrine  presupposes  that 
B's  careless  exposure  of  himself  to  danger 
preceded  the  negligence  of  A.,  and  it  does  not 
apply  where  the  negligence  of  both  parties 
Is  contemporaneous.  Beach  In  his  work  on 
Contributory  Negligence,  at  section  56,  states 
the  doctrine  as  follows:  "The  courts  have 
usually  adopted  this  form  of  expressing  the 
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law  in  cases  where  the  negligence  of  the 
plaintiff  preceded  that  of  the  defendant  In 
point  of  time,  and  it  has  more  generally  been 
applied  where  the  defendant's  negligence  Is 
the  proximate  canse  of  the  Injury.  When 
the  negligent  acts  or  omissions  of  the  parties 
to  the  action  were  contemporaneous,  or,  what 
is 'to  say  the  same  thing,  when  the  catas- 
trophe Is  the  result  of  concurring  or  mutual 
acts  of  negligence,  the  plaintiff  cannot  recov- 
er damages.  This  Is  hardly  more  than  a  re- 
iteration of  the  general  rule  of  contributory 
negligence,  but  It  is  the  form  in  which  the 
rule  Is  sometimes  stated.  Having  now  con- 
sidered the  legal  effect  of  the  plaintiffs  neg- 
ligence, both  when.  In  point  of  time.  It  is 
prior  to  that  of  the  defendant,  and  when  it  is 
contemporaneous  therewith,  we  proceed  to  a 
discussion  of  the  consequences  of  that  negli- 
gence when  It  is  subsequent  to  the  negli- 
gent wrongdoing  of  the  defendant"  This 
section  is  approvingly  quoted  in  Holwerson  v. 
Railroad,  157  Mo.  226,  R7  S.  W.  772,  and  Is 
In  full  accord  with  the  decisions  in  Gnyer  v. 
Railroad,  Van  Bach  v.  Railroad,  and  Tanner 
V.  Railroad,  supra.  The  negligence  of  the 
plaintiff  and  of  the  defendant.  If  It  was  negli- 
gent, were  contemporaneous  and  concurrent 
and  the  negligence  of  both  directly  contrib- 
uted to  produce  the  injury.  In  such  circum- 
stances the  authorities  are  all  one  way  that 
plaintiff  cannot  recover. 
The  Judgment  is  reversed.    AH  concur. 


McQDERRY   v.  METROPOLITAN  ST.  RY. 
CO. 

(Kansas    City    Conrt     of     Appeals.    Missouri. 

Feb.  6,  1806.    Rehearing  Denied  March 

3,    19060 

L  Cabbiebs — Caebiaob  of  Passehgebs — Cab- 

bteb's  Dutt. 

The  dutv  of  a  carrier  to  exercise  the  high- 
est degree  of  care  to  protect  a  passenger  from 
assaults,  whether  offered  by  sb-angerg  or  by 
the  carrier's  servants,  continues  until  the  pas- 
senger has  left  the  vehicle  in  safety  at  his 
-destination. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §§  1123-1125.] 

2.  Sakc  —  Ejection    of    Passengeb  —  Force 

Justified. 
If    it   becomes    necessary    to    eject    a   pas- 
senger because  of  his  misconduct,  no  more  force 
must  be  employed  than  Is  required  to  accom- 
lish  the  removal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  |§   1413,   1451.] 

8.  Same — Rules — Conduct   of   Passenger. 

A  passenger  is  bound  to  observe  and  obey 
reasonable  rules  established  for  the  convenience 
and  comfort  of  other  passengers,  and,  on  his 
failure  so  to  do,  his  ejection  is  warranted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent   Dig.  Carriers,  K  1439-1442.] 

4.  Same — Rxabonaeunesb  of  Ruuc — Prohi- 
bition OF  Smoking. 

A  prohibition  of  smoking  in  a  street  car 
<s  a  reasonable  rulsi 


6.  Same — Ejectiom  or  Passenger — CoNTiinr- 

OUS   ABSAUI.T. 

Where  a  conductor  in  attempting  to  eject  a 
passenger  used  excessive  force,  and  assaulted 
the  passenger,  and  followed  him  from  the  car, 
and  ran  after  him,  and,  overtaking  him,  again 
assaulted  him,  there  was  a  continuous  assault 
all  of  which  was  included  within  the  exercise 
of  excessive  violence  in  the  ejection. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  gg  1413,  1451.] 

6.  Same — Ejection   of   Passenger — Pbocub- 
iRo  Pasbengeb'b  Abrest. 

A  carrier  was  liable  for  a  conductor's 
assault  on  a  passenger,  who  had  been  ejected 
from  the  car,  the  assault  being  incident  to  an 
effort  to  procure  the  passengers  arrest. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  {  1412.] 

7.  Same  —  Ejection  of  Passenger  —  Excess- 
ive Force— Action— Instruotionb. 

Where,  in  an  action  against  a  carrier, 
the  petition  charged  that  defendant's  servants 
assaulted  plaintiff,  drove  him  from  the  car, 
and  knocked  him  down  npon  the  streets  of 
the  city,  and  there  was  evidence  tending  to  show 
that  the  first  assault  committed  by  the  conductor 
was  all  over  when  the  plaintiff  left  the  car, 
and  that  it  was  several  minutes  before  the 
conductor  started  to  look  for  an  ofiBcer  and  as 
incident  to  such  search  committed  another  as- 
sault, it  was  error  to  instruct  the  Surj  In  ef- 
fect that  they  might  find  for  plaintttr,  either 
under  the  hypothesis  that  the  assault  was  c<hi- 
tinuous,  or  that  two  sei>arate  assaults  were 
made. 

Appeal  from  Circuit  Court,  Jackson 
County ;  J.  H.  Slover,  Judge. 

Action  by  Reuben  McQuerry  against  the 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  in  favor  of  defendant,  plalO' 
tiff  appeals.    Affirmed. 

Boyle,  Guthrie  &  Smith,  for  appellant 
John  H.  Lucas  and  Obas.  A.  Loomis,  for  re- 
spondent 


JOHNSON,  J.  Action  against  a  commou 
carrier  to  recover  damages  alleged  to  have 
been  sustained  by  a  passenger  as  the  result 
of  the  breach  of  the  contract  of  carriage. 
Plaintiff  recovered  Judgment  In  the  sum  of 
$100,  actual,  and  $2,500,  punitive  damages. 
Motions  for  new  trial. and  in  arrest  of  Judg- 
ment were  filed  by  defendant  and,  upon 
bearing,  sustained  by  the  court  on  the  ground 
that  error  had  been  committed  "in  giving 
plalntifTs  instruction  No.  6,  and  In  refusing 
defendant's  instruction  No.  10."  The  cause 
is  here  on  plaintiff's  appeal. 

The  petition  charges:  "That  on  or  about 
the  2d  day  of  January,  1904,  while  the  plain- 
tiff was  a  passenger,  having  duly  paid  the 
usual  compensation  for  carriage  upon  one  of 
the  lines  of  the  said  street  railway  lines  of 
the  defendant  company,  and  at  or  near  the 
comer  of  Main  street  and  Missouri  avenue  In 
said  city  of  Kansas  City,  the  defendant 
through  its  employ^  the  motorman  and 
conductor  in  charge  of  such  car,  while  lu  the 
discharge  of  their  duties  as  servants  of  the 
defendant  violently  assaulted,  beat  bruised 
and  wounded  the  plaintiff,  striking  and  beet- 
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lug  him  with  tiielr  fists,  and  with  metal  ob- 
jects, and  driving  him  from  said  car,  and 
'  knocking  him  down  npon  the  streets  of  said 
city,  and  chasing  him  along  and  over  the 
streets  of  said  city,  and  finally,  while  he  was 
fleeing  from  snch  aseanlt  and  pmrsnit,  shoot- 
ing blm  in  the  lower  part  of  the  back  with 
a  revolver;  that  the  ball  from  said  revolver 
entered  the  plaintiff's  body  about  (me  and 
one-half  Inches  from  the  spinal  column,  Just 
above  the  hip  on  the  left  side;  that  said 
ball  Is  still  in  plaintiff's  body  and  the  doctors 
bave  been  unable  to  extract  the  same ;  that 
as  a  result  of  said  wounds  so  received,  as 
aforesaid,  the  plaintiff  suffers  great  bodily 
pain  and  mental  anguish,  and  that  his  health 
Is  Impaired,  and  that  he  la  not  capable  of 
performing  manual  labor,  &8  a  result  of  said 
Injuries,  and  that  plaintiff  is  permanently  In- 
jured on  account  of  the  matters  and  things 
above  set  forth,  and  has  been  damaged  in  the 
sum  of  ten  thousand  dollars  ($10,000).  That 
such  Injuries  so  Inflicted  npon  the  plaintiff 
were  Inflicted  violently,  maliciously,  wan- 
tonly, recklessly,  and  oppressively,  by  reason 
of  which  the  plaintiff  should  recover  from 
the  defendant  the  additional  sum  of  ten 
thousand  dollars  ($10,000.00)  as  exemplary, 
punitive,  and  vindictive  damages." 

The  evidence  Introduced  by  plaintiff,  con- 
sisting chiefly  of  his  own  testimony,  discloses 
this  state  of  facts.  Plaintiff,  a  young  man 
24  years  old,  was  employed  as  a  cook  In  a 
restaurant  near  Fourth  and  Main  streets  in 
Kansas  City.  On  the  day  of  the  occurrence 
In  question,  he  quit  work  at  8  o'clock  In  the 
evening,  and  went  to  his  home  In  the  south- 
east part  of  the  city,  arriving  there  at  about 
8 :30  o'clock.  His  brother-in-law,  with  whom 
he  lived,  had  left  word  for  him  to  come  to  a 
certain  saloon,  some  five  or  six  blocks  away, 
and  plaintiff  Immediately  repaired  to  the 
saloon,  where  he  met  his  brother-in-law,  and 
each  took  a  drink  of  whisky.  After  remain- 
ing there  a  few  minutes,  they  went  to  another 
saloon  near  Eighteenth  street  and  Lydla 
avenue,  where  they  played  pool  and  occa- 
sionally drank  beer  until  near  12  o'clock. 
They  then  concluded  to  go  to  another  saloon 
near  Fourth  and  Main  streets,  where  plain- 
tiff knew  a  bartender,  and,  for  that  purpose, 
boarded  a  west-bound  car  on  defendant's 
Jackson  avenue  line.  They  paid  their  fare, 
and  all  watt  well  until  they  reached  a  point 
some  two  or  three  blocks  away  from  their 
destination,  when  plaintiff,  who  was  seated 
In  the  car  near  the  front,  lighted  a  cigarette 
and  began  smoking.  There  were  four  or  five 
other  passengers  in  the  car,  one  of  them  a 
woman.  It  was  In  the  winter ;  the  windows 
of  the  car  were  closed,  and  plaintiff  knew  it 
was  against  the  rules  of  the  company  for 
blm  to  smoke  in  any  part  of  the  car,  except 
In  the  rear  vestibule.  The  conductor  ap- 
proached, grabbed  him  by  the  shoulder,  and 
roughly  said,  "You  will  have  to  go  in  the 
vestibule  with  that"  Plaintiff  rejoined, 
"Which  way  is  the  vestibule?"  though  he 
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knew  where  It  was,  and  kept  on  smoking; 
but  says  he  was  Juat  starting  to  get  up  when 
the  conductor  struck  him  In  the  face.  A 
fight  ensued,  blows  were  exchanged,  and  the 
conductor  was  knocked  down.  In  the  mean- 
time, the  -car  was  stopped  near  the  corner  of 
Fifth  and  Main  streets,  and  the  motormau 
entered  the  mei6e  at  about  the  time  the  con- 
ductor was  fioored,  and  dealt  plaintiff  a  blow 
on  the  head  with  an  Iron  Instrument  called  a 
"sand  punch."  Plaintiff,  thereupon,  retreated 
to  the  rear  end  of  the  car,  left  it,  walked 
eight  or  nine  feet  to  the  curbstone,  looked 
around,  and  saw  the  conductor  armed  with 
an  Iron  switch  rod  In  the  act  of  Jumping 
from  the  car  for  the  purpose,  as  plaintiff 
thought,  of  renewing  the  affray.  Plaintiff 
then  ran  first  north  on  Main  street  to  the 
corner,  and  thence  east  to  the  alley,  with 
the  conductor  in  hot  pursuit  Finding  his 
enemy  was  about  to  overtake  him,  plaintiff 
turned  at  bay  Just  In  time  to  ward  off  with 
his  left  arm  a  blow  from  the  Iron  rod  aimed 
at  his  bead,  and  retaliated  with  a  blow  from 
his  fist,  that  landed  upon  the  conductor's  face 
and  felled  him  to  the  groimd.  Plaintiff  then, 
became  the  aggressor,  but  before  be  could 
inflict  any  injury  to  his  prostrate  foe,  the 
latter  succeeded  In  drawing  a  revolver  from 
his  pocket,  seeing  which,  plaintiff  took  to 
his  heels,  but  In  his  filgbt  was  shot  in  the 
back  by  the  conductor  and  seriously  Injured. 
The  conductor  testified  that  when  he  dis- 
covered plaintiff  was  smoking  in  the  car,  he 
went  up  to  him  and  in  a  courteous  manner 
informed  him  that  it  was  against  the  rules 
to  smoke  and  requested  htm  to  go  to  the 
vestibule.  Plaintiff  rejoined,  "Where  la  the 
vestibule?"  The  conductor  replied,  "It  Is 
out  in  the  rear  end  of  the  car  here."  Plain- 
tiff exclaimed,  "Oh,  I  don't  know."  The  con- 
ductor says  plaintifTs  manner  was  "mighty 
haughty"  and  he  kept  on  smoking  without 
making  any  show  of  compliance  with  the 
request  The  conductor  then  said  to  him, 
"My  friend,  you  will  have  -to  smoke  out  In 
the  vestibule,  if  you  want  to  smoke."  Plain- 
tiff continued  smoking,  and  the  exasperated 
conductor  knocked  out  the  cigarette,  where- 
upon plaintiff  "rose  right  up  fighting,"  knock- 
ed the  conductor  down,  and  was  engaged  in 
pommeling  him  when  the  motorman  came 
to  the  rescue,  hit  plaintiff  with  the  sand 
punch,  and  ordered  him  to  "get  off  the  car." 
Plaintiff  immediately  left  the  car,  and  went 
to  the  sidewalk,  where  he  stood  for  a  few 
minutes.  The  conductor  got  up,  looked  for 
and  found  bis  cap,  and  went  to  the  rear  vestl- 
.bule  with  no  thought  of  renewing  the  fight 
It  then  occurred  to  him  that  it  was  his  duty 
to  have  the  plaintiff  arrested  and  he  proceeded 
to  leave  the  car  for  the  purpose  of  finding 
an  (^cer.  Plaintiff  then  started  to  run 
away,  and,  fearing  that  he  might  escape,  the 
conductor  entered  into  pursuit  for  the  pur- 
pose of  keeping  plaintiff  In  sight  until  he 
could  encounter  an  officer.  Seeing  that  he 
was    imrsued,    plaintiff    suddenly    stopped. 
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tamed,  and  advanced  upon  the  conductor, 
knocked  him  do\m,  cut  him  In  the  face  with 
a  knife,  and  was  endeavorlns  to  inflict  farther 
Injury  apon  him  when  the  conductor  drew 
his  revolver  and  "took  a  shot"  at  plaintiff, 
who,  In  the  meantime,  had  turned  and  fled. 

The  two  Instructions,  which  the  court 
found  were  erroneously  ruled  upon,  are  as 
follows:  No.  6,  given  for  plaintiff:  "EVen 
though  you  may  believe  from  the  evidence 
that  the  obllgatltm  of  defendant  to  plaintiff 
as  a  passenger  [if  any]  had  terminated  upon 
plaintUTs  leaving  said  car,  still  If  you  believe 
from  the  evidence  that  after  plaintiff  had 
left  said  car  the  conductor  of  said  car  pur- 
sued the  plaintiff  for  the  purpose  of  arresting 
him  because  said  conductor  believed  plain- 
tiff bad  violated  the  law  while  on  said  car, 
and  In  such  pursuit  wrongfully  shot  plain- 
tiff in  the  back,  then  If  you  further  believe 
from  the  evidence  that  the  conductor  In  so 
doing  was  acting  within  the  scope  of  his  em- 
ployment as  a  servant  of  defendant,  then  the 
defendant  is  responsible  for  bis  wrongful 
acts  [if  any].  In  determining  whether  such 
wrongful  acts  [if  any]  of  such  conductor 
were  committed  within  the  scope  of  his  em- 
ployment, you  are  Instructed  the  defendant 
is  liable  for  all  acts  committed  by  such  con- 
ductor while  in  the  performance  of  the  work 
entrusted  to  him,  whether  lawful  or  unlaw- 
ful, which  are  within  the  scope  of  the  author- 
ity conferred  upon  him  either  expressly  or  by 
fair  Implication  even  though  the  specific  act 
was  not  expressly  authorized  by  defendant" 
No.  10,  asked  by  defendant,  the  giving  of 
which  was  refused.  "If  yon  find  from  the 
evidence  that  plaintiff  and  defendant's  train- 
men had  a  fight  on  the  car  of  defendant  at 
the  time  and  place  In  question,  and  that  soon 
thereafter  plaintiff  got  off  of  said  car  and 
ceased  to  be  a  passenger  thereon,  and  after 
he  got  off  of  said  car  the  conductor  of  de- 
fendant, for  the  purpose  of  finding  an  officer 
to  procure  the  arrest  of  plaintiff,  left  the 
car  and  followed  plaintiff,  and  after  plain- 
tiff and  said  conductor  had  gone  some  dis- 
tance away  from  said  car  they  had  an  alter- 
cation, and  said  conductor  shot  plaintiff,  then 
you  are  instructed  that  defendant  Is  not  re- 
sponsible for  said  shooting,  and  plaintiff  can- 
not recover  any  damages  therefor,  and  your 
verdict  will  be  for  the  defendant  on  that 
Issue." 

Not  only  Is  the  duty  upon  the  carrier  to  ex- 
ercise the  highest  degree  of  care  during  the 
transportation  of  the  passenger  to  protect 
blm  against  assaults  and  outrages,  whether 
offered  by  strangers  or  by  the  carrier's  own 
servants,  but  that  duty  continues  until  the 
passenger  has  left  the  vehicle  In  safety  at  his 
destination.  As  to  the  acts  of  Its  servants, 
the  duty  of  the  carrier  Is  that  of  an  Insurer. 
Its  contract  to  carry  safely  Implies  an  agree- 
ment for  considerate  and  courteous  treatment 
of  the  passenger  by  the  carrier's  servants. 
And  If  it  becomes  necessary  for  the  carrier 
to  eject  the  passenger  before  the  end  of  his 


transportation,  because  of  the  misconduct  of 
the  latter,  no  more  force  must  be  employed 
than  Is  required  to  accomplish  the  removal 
of  the  passenger  from  the  car.  If  the  carrier 
falls  In  the  performance  of  any  of  these 
duties.  It  Is  liable  to  the  passenger  toe  any 
Injury  thereby  sustained.  On  the  other 
hand,  the  passenger  is  duty  bound  to  conduct 
himself  In  a  decent  and  orderly  manner.  He 
should  observe  and  obey  the  reasonable  rules 
established  by  the  carrier  for  the  benefit  of 
its  service  or  tor  the  safety,  convenlraice,  and 
comfort  of  Its  other  passengers,  and.  If  be 
refuses  to  do  this,  be  forfeits  his  rights  under 
the  contract  of  carriage,  and  subjects  himself 
to  removal  from  the  car.  Eads  v.  Metro- 
politan Ry.  Ck>.,  43  Mo.  App.  53S.  It  Is  Dot 
Intimated,  nor  would  the  suggestion  be  enter- 
tained, that  defendant's  prohibition  of  smok- 
ing In  Its  closed  cars,  which  are  used  alike 
by  all  classes  and  conditions  of  people,  is  not 
a  reasonable  regulation.  It  la  essentially 
tor  the  comfort  of  the  public,  and  we  do  not 
hesitate  In  saying,  as  a  matter  of  law,  that 
a  passenger  who  persists  in  disobeying  It, 
after  his  attention  Is  called  to  It,  deserves 
expulsion  from  the  car.  Plaintiff's  own  tes- 
timony admits  of  no  other  construction  than 
that  he  knowingly  and  deliberately  violated 
this  rule,  and  was  gallty  of  Impertinent  con- 
duct after  he  had  been  asked  to  desist  Up 
to  this  point  plaintiff  was  clearly  In  the 
wrong,  and  defendant's  trainmen  would  have 
been  Justified  in  ordering  him  to  leave  the 
car,  and,  had  he  refused,  In  employing  force 
necessary  to  eject  him.  But  the  ccmdnctor. 
Instead  of  following  this  course,  according 
to  his  own  admission,  became  a  wrongdoer 
himself.  We  do  not  mean  to  say  that  a  con- 
ductor must  degrade  his  manhood  and  tamely 
submit  to  gross  Insult;  but  in  serving  the 
public  and  In  performing  his  master's  con- 
tract to  treat  passengers  with  all  due  con- 
sideration, he  Is  expected  to  exercise  some 
degree  of  self-restraint  and  not  to  fly  Into  a 
rage  and  misbehave  at  every  Impertinence 
from  a  passenger.  His  right  and  duty  to 
eject  a  passenger  on  account  of  misconduct 
not  grossly  insulting  or  offensive,  does  not 
Justify  him  In  assaulting  the  passenger,  un- 
less the  resistance  of  the  latter  during  his 
removal  Is  of  a  nature  to  make  physical 
violence  an  Imperative  necessity.  Wben  tbe 
conductor,  instead  of  ordering  plaintiff  to 
leave  the  car,  employed  physical  violence, 
plaintiff  then  became  the  Injured  party,  and 
was  justifled  in  defending  himself,  and  It 
does  not  appear  that  plaintiff  used  any  more 
force  than  was  required  to  free  himself  from 
his  assailants.  Defendant  Is  liable  for  the 
wrongful  acts  of  its  agents  and  servants 
committed  in  tbe  course  and  scope  of  their 
employment,  and,  under  the  conceded  facts, 
must  be  held  liable  for  the  damages  from  tbe 
imjnstlflable,  though  not  entirely  unprovok- 
ed, assault  of  the  conductor  and  motorman 
m  the  car. 
According  to  tbe  testimony  of  plaintiff,  tbe 
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conductor  contlDned  to  be  tbe  wrongful  ag- 
gressw  after  p>alDtiff  left  tbe  car.  His 
attack  was  contlnnons  and  persistent  from 
tbe  moment  tbe  first  blow  was  struck  until 
tbe  sbot  was  fired,  for  during  tbat  wbole 
period  be  was  actuated  by  the  single  pur- 
pose of  infilctlng  Immediate  bodily  injury 
upon  plalntlS.  Tbe  momentary  pause  tbat 
occured  wblle  plaintiff  was  escaping  from  the 
car  was  not  due  to  any  relaxation  In  tbe  con- 
ductor's purpose.  So  that  wb«i  plaintiff  left 
tbe  car  he  did  not  alight  In  safety,  as  de- 
fendant agreed  he  should,  but  in  imminent 
danger  from  defendant's  servant,  tbe  same 
danger,  too,  but  of  increased  potentiality, 
that  threatened  him  in  the  car.  He  did  not 
know,  nor  is  It  believable  under  his  version 
of  tbe  facta,  that  tbe  conductor  was  follow- 
ing him,  not  for  tbe  purpose  of  renewing  tbe 
fight,  but  to  procure  his  arrest  '  The  con- 
ductor overtook  him,  aimed  a  deadly  blow  at 
him,  and  compelled  blm  again  to  defend 
himself.  From  start  to  finish,  tbe  conductor, 
though  twice  defeated,  kept  after  him  with 
ferocious  intent  and  finally  brought  him 
down  with  a  shot  from  his  revolver.  We 
have  here  every  element  of  a  continuous  as- 
sault, and,  as  it  began  during  tbe  existence  of 
tbe  relation  of  carrier  and  passenger,  and  ap- 
pears as  a  conslstott  and  indivisible  whole^ 
the  fact  tbat  part  of  it  occurred  on  the  car 
and  part  in  tbe  street  does  not  affect  the 
relation  betwen  the  parties.  Tbe  wbole  af- 
fray is  included  within  the  exercise  by  tbe 
carrier  of  excessive  violence  in  ejecting  a  pas- 
matgee,  who  had  forfeited  bis  right  to  be 
carried  further,  but  who  yet  retained  tbe 
right  not  to  be  subjected  to  unnecessary 
violence  In  bis  removal  from  tbe  car. 
O'Brien  v.  Transit  Co.,  185  Mo.  263,  84  8.  W. 
989,  106  Am.  St  Rep.  S92 ;  Flynn  v.  Trans- 
it C!o.  (Mo.  App.)  87  8.  W.  860;  Wise  v. 
Railway  Oo.,  01  Ky.  687.  16  8.  W.  851.  But 
tlie  oondnctor'B  testimony  presents  a  situa- 
tion radically  different  from  tbat  Just  re- 
viewed, and  defendant  was  entitled  to  hare 
Its  statement  of  tbe  facts  fairly  submitted 
to  tbe  Jury,  and  to  have  the  cause  of  action 
presented  In  the  Instructions  confined  with- 
in the  limits  of  tbat  pleaded  in  the  petition. 
Plaintiff  pleaded  a  continuous  assault  as  the 
sole  basis  of  bis  right  to  recover.  The  learn- 
ed trial  Judge  in  giving  plaintifTs  instruc- 
tion Na  6  enlarged  tbe  scope  of  the  cause 
of  action  pleaded,  and  declined  to  correct 
tbe  error  what  bis  attention  was  called  to 
it  by  tbe  asking  of  defendant's  instruction 
No.  10.  Tbe  Jury  was  thus  directed  to  find 
for  plaintiff,  either  under  the  hypothesis  tbat 
tbe  assault  was  continuous  or  that  two  sepa- 
rate assaults  were  made;  tbe  first  during 
tbe  relation  of  carrier  and  passenger,  and 
tbe  second  after  the  termination  of  tbat  re- 
lation. The  cause  of  action  pleaded  t>elng 
based  solely  upon  a  tort  committed  by  a  car- 
rier upon  its  passenger  during  tbe  perform- 
ance  of  the  contract  of  carriage,  a  recovery 


should  not  have  been  permitted'  for  another 
injury  infiicted  by  tbe  carrier  through  the 
hand  of  Its  servant  after  tbe  act  of  ejecting 
plaintiff  from  the  car  had  been  fully  accom- 
plished. According  to  tbe  testimony  of  the 
conductor,  tbe  first  fight  was  all  over  when 
plaintiff  left  tbe  car,  and  he  was  free  to  go 
bis  way.  Efe  stood  on  the  sidewalk  near  the 
car,  and  it  was  several  minutes  before  tbe 
conductor  started  out  to  look  for  an  o£Bcer. 
If  this  is  true — and  it  was  a  question  of  fact 
for  the  Jury — tbe  duty  of  defendant  to  plain- 
tiff as  a  carrier  bad  ended  before  tbe  con- 
ductor liad  renewed  nostllitleB.  And,  if  tbe 
secMid  flght  resulted  from  the  conductor's 
effort  to  perform  a  duty  incident  to  bis  em- 
ployment— ^tbat  is,  to  procure  tbe  arrest  of  a 
disorderly  passenger  after  tbe  latter's  ex- 
pulsion from  tbe  car— defendant  would  be 
liable  for  the  wrongful  act  of  the  servant 
committed  in  the  discharge  of  tbat  duty, 
but  upon  an  entirely  different  principle  from 
that  applying  to  an  assault  made  by  the  serv- 
ant upon  tbe  passenger  during  bis  trans- 
portation. One  liability  is  founded  upon  tbe 
breach  of  tbe  duty,  of  an  ihsurer,  tbe  other 
upon  the  breach  of  tbe  duty  one  stranger 
owes  another  not  to  wrongfully  injure  him. 
Considering  tbe  state  of  tbe  pleadings  and 
tbe  conflict  in  the  testimony  noted,  plaintifTs 
right  to  recover  should  have  been  restricted 
to  tbe  finding  tbat  tbe  assault  was  contin- 
uous. We  therefore  conclude  tbat  tbe  learn- 
ed trial  Judge  committed  no  error  in  granting 
defendant  a  new  trial,  and  the  Judgment 
sustaining  the  motion  therefor  is  according- 
ly affirmed.    All  concur. 

ELLISON,  J.  As  stated  by  Judge  Johnson, 
tbe  plaintiff  deliberately  violated  a  proper 
and  reasonable  rule  of  the  company,  and  wa» 
impertinent  when  remonstrated  with  by  tbe 
conductor.  He  testified  that  be  knew  be  was 
"acting  in  absolute  disregard  of  tbe  rule* 
and  customs  of  tbe  company."  He  thereby 
forfeited  bis  right  as  a  passenger,  and  be- 
came a  trespasser,  and  tbe  defendant's  duty 
to  him  as  a  passenger  ceased,  and  its  duty 
to  tbe  public — to  tbe  other  passengers — be- 
gan. It  was  under  no  further  duty  as  an 
insurer  of  a  safe  alighting  of  plaintiff.  He 
testified  tbat  he  started  out  that  night  to 
have  "a  time" — to  have  "a  little  fun";  and 
tbat  he  was  drinking  in  several  saloons  and 
at  time  of  tbe  difficulty  (about  midnight) 
was  on  bis  way  to  another.  It  therefore, 
may  very  well  have  been  tbat  tbe  exigen- 
cies of  tbe  situation  were  such  as  to  have 
compelled  the  defendant's  servants  to  give 
him  an  unsafe  alighting.  The  only  obliga- 
tion defendant  was  under  to  plaintiff  wus 
to  use  no  more  force  than  was  reasonably 
necessary  to  put  him  off  of  the  car,  and  it 
is  from  such  standpoint  that  that  branch  of 
tbe  case  should  be  treated.  Tbe  case  of  iQads 
V.  Met  Ry.  Co.,  43  Mo.  App.  636,  like  the  one 
before   us,  was   where  tbe  plaintiff's  own 
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teBtlmony  placed  bim  In  tbe  position  of  bav- 
Ing  forfeited  hlB  rights  as  a  passenger;  while 
the  case  of  O'Brloi  ▼.  Transit  Co.,  186  Mo. 
263,  M  8.  W.  989,  105  Am.  St  Rep.  592, 
on  the  plaintUTs  testimony,  called  for  a  con- 
sideration of  his  rights  as  a  passenger. 

It  appears  from  plaintiff's  testimony  In  this 
case  that  whoi  the  fight  In  the  car  was  over, 
he  walked  to  the  platform  or  vestibnle,  got 
off,  walked  eight  or  nine  feet  to  the  sidewalk, 
where  he  stopped,  turned  around:,  and  lean- 
ed against  an  electric  pole.  He  then  saw  tbe 
conductor  standing  on  the  back  platform, 
and  when  be  bad  stood  leaning  against  tbe 
pole  for  abont  a  moment  tbe  conductor  got 
off  tbe  car  with  the  switch  bar  In  his  hand, 
and  be  started  to  run.  That  the  conductor 
pursued  blm  to  an  alley  where  tbe  second 
flght,  ending  with  the  shooting,  occurred.  It 
seems  to  me  to  be  clear  that  when  the  plain- 
tiff left  tbe  car  and  crossed  over  to  tbe  side- 
walk and  there  stopped,  that  all  dnty  to  be 
performed  by  tbe  conductor  for  defendant 
in  the  line  of  bis  employment  bad  ceased, 
and  defendant  should  not  be  held  liable  for 
anything  done  b^  tbe  conductor  thereafter; 
unless  for  the  following  consideration.  It 
appears  from  the  testimony  of  the  conduc- 
ts that  It  was  one  of  bis  duties  to  have  a 
peracm  arrested,  who  condncted  himself  as  he 
stated  plaintiff  did;  and  that  in  his  getting 
off  the  car  bis  purpose  was  to  have  an  arrest 
made;  and  that  in  pursuing  plaintiff,  as  he 
ran,  he  was  engaged  in  performing  a  duty 
to  defendant  If  be  was,  then  defendant 
would  be  liable  for  any  Improper  and  un- 
lawful performance  of  that  duty.  But,  as 
tbe  first  dlflSculty  was  a  distinct  affair  In 
the  pursuit  of  toe  purpose,  and  had  ended, 
tbe  second  difficulty,  in  consequence  of  a 
different  purpose,  should  be  considered  from 
the  standpoint  of  that  purpose. 

In  these  suggestions,  I  hare  not  considered 
whether  plaintiff's  petition  covers  such  a  case 
a*  I  think  the  evidence  makes. 


LOWB  T.  MONTGOMBRT. 

(Kansas  Olty  Court  of  Appeals.    Missouri. 

Feb.  6,   1906.    Rehearing  Denied 

March  3.  1906.) 

1.  TansTS— Tbubtkb  —  Rbuovai.  —  Gbounds— 

SUJTICIENCT. 

The  fact  that  a  solvent  trustee  with  ample 
bond  deposited  the  money  received  as  trustee  in 
a  bank  in  his  individual  name  when  his  ac- 
count was  overdrawn,  and  did  not  keep  any 
separate  books  of  account  of  his  trusteeship, 
and  tbe  fact  that  his  loaning  of  tbe  fund  was 
not  done  in  accordance  with  approved  business, 
methods,  did  not  make  it  inciunbent  on  tbe 
court  to  remove  him,  especially  where  the  trus- 
tee considered  that  he  was  liable  for  interest  on 
the  whole  sum  received. 

(Bd.  Note. — For  cases  In  point  see  vol.  47, 
Cent  Big.  Trusts,  M  217,  218.] 

2.  Saxk. 

A  trustee  holding  stock  in  a  bank  as  a  part 
of  the  trust  estate  aided  in  the  organisation  of 
a  new  and  rival  bank  and  became  a  stockholder 


thereof.  He  was  a  large  stockholder  In  the 
former  bank,  and  continued  to  remain  so.  Held, 
that  his  acts  did  not  show  an  latent  to  Injnrons- 
ly  affect  tbe  proiterty  of  the  fomar  baiut,  and 
did  not  Justify  his  lemovaL 

Appeal  from  Circuit  Court,  Jackson  Coun- 
tr;  L.  T.  Dryden,  Special  Judge. 

Proceedings  by  Isaac  N.  Lowe  for  tbe  re- 
moval of  Eugene  Bl.  Montgnueiy,  as  trustee. 
From  a  Judgment  refusing  to  remove  tbe 
trustee,  plaintiff  appeals.    Affirmed. 

J.  Allen  Prewltt,  for  appellant  3.  D. 
Strotber,  J.  W.  Clements,  and  Cowherd  & 
Ingrabam,  for  respondent 

BLLISON,  J.  Plaintiff's  father  died  In 
November,  190S.  He  left  plaintiff  by  bis  will 
$5,000  In  money  and  20  shares  of  bank  sto*^ 
(of  the  face  value  of  $100  per  share)  In  the 
Bank  of  Blue  Springs.  By  tbe  terms  of  the 
will,  the  defendant  was  made  trustee  for 
the  money  with  directions  to  loan  It  ont  for 
at  least  five  years  and  pay  tbe  Interest  to 
tbe  plaintiff.  For  the  bank  stock,  while  left 
In  trust  a  trustee  was  not  named  and,  ntter- 
wards,  defendant  was  appointed  by  the  court 
as  trustee  tor  that  also.  Tbls  proceeding  was 
brought  to  remove  defendant  from  the  trus- 
teeship, and  resulted  in  refusal  by  the  trial 
court ;  whereupon  plaintiff  ai^>ealed. 

The  main  grounds  charged  as  cause  for  re- 
moval were  that  defendant  bad  not  loaned 
the  money,  but  had  converted  it  to  bis  own 
use ;  and  that  the  relatioos  between  him  and 
the  plaintiff  bad  become  unftiendly  by  reason 
of  business  rivalry  between  two  banks  at 
Blue  Springs,  which  had  resulted  from  de- 
fendant having  started  and  becoming  largely 
Interested  In  a  bank  in  opposition  (as  al> 
leged)  to  tbe  bank  in  which  plaintiff  was 
interested  In  the  same  little  town;  tbe  tend- 
ency of  which  was  alleged  to  lessen  tbe 
value  of  tbe  stock  owned  by  plalntlfC  It 
appears  that  defendant  received  tbe  money 
from  the  executor  of  tbe  estate  In  Mardi, 
1904,  and  that  this  proceeding  was  Instituted 
in  a  year  and  a  month  thereafter;  so  that 
whatever  breach  of  trust  there  Is  must  have 
occurred  within  that  space  of  time.  Defend- 
ant gave  bond  In  tbe  sum  of  $10,000  wltb  an 
approved  surety  company  as  surety,  on  ac- 
count of  the  $5,000  in  money,  and  $8,000  on 
account  of  tbe  stock.  The  bond  Is  not  ques- 
tioned, and  defendant  Is  amply  solvent  But 
it  was  shown  that  defendant  deposited  the 
money  received  as  trustee  in  bank  in  bis  In- 
dividual name,  at  a  time  that  bis  account 
was  overdrawn  in  tbe  sum  of  about  $600. 
This,  and  the  fact  that  be  does  not  appear 
to  have  kept  any  separate  book  of  account 
of  his  trusteeship,  and  that  his  loaning  of 
tbe  fund  was,  in  some  instances,  done  In  a 
somewhat  involved  manner,  and  not  In  a  way 
which  approved  business  methods  would  sug- 
gest are  tbe  grounds  of  complaint  which 
have  chlefiy  arrested  our  attention. 

The  mere  fact  that  a  solvent  trustee  with 
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ample  and  somid  bond  mingles  tbe  trnst  fnnd 
wltb  his  own  does  not  necessarily  make  It 
incumbent  on  a  coort  to  remove  him.  Tltt- 
man  v.  Green,  106  Mo.  22,  18  &  W.  88B.  In 
determining  sncb  a  question,  it  is  bnt  common 
sense  to  take  into  consideration  the  solvency 
of  the  trustee  and  tbe  snfflciency  of  the  bond, 
and  so  it  was  said  by  Jndge  Gantt  in  the  case 
Jnst  cited.  So  we  conclude  that  that  Irregn- 
larity  (which  ought  not  to  be  continued)  was 
properly  considered  insuffldent  by  the  trial 
conrt;  especially,  in  view  of  the  fact  that 
defendant  considered  that  be  was  liable  for 
the  interest  on  the  whole  som  thos  received 
and  placed.  When  the  time  is  considered, 
we  think  the  mon^  (in  amount)  has  been 
fairly  kept  at  interest,  and  that  it  was  amply 
secured  and  the  rate  of  interest,  at  this  time, 
exceedingly  in  plalntifTs  favor;  all,  bnt  one 
loan  of  1600,  drawing  7  per  cent,  and  that 
drawing  6  per  cent  There  has  been  bnt  one 
payment  of  Interest  received,  by  defendant 
to  the  plalntifT,  but  he  has  never  called  for 
or  demanded  more  Tbe  fact  is  that  the  time 
between  defendant's  receiving  the  money  and 
tbe  Institution  of  this  proceeding  is  too  short 
for  any  serious  or  substantial  default  In  the 
payment  of  interest  to  the  plaintiff.  It  was 
shown  that  the  notes  for  all  loans  made  were 
deposited  with  the  surety  company,  and  that 
that  was  the  agreement  defendant  made  wltb 
such  company.  It  is  worthy  of  remark,  In 
this  connection,  that  some  time  after  the  ir- 
regularities to  which  we  hare  referred,  this 
plalntlfr  consented  to  the  appointment  of 
the  defendant  as  trustee  for  tbe  bank  stock. 
And,  furthermore,  be  has  not  appeared  as  a 
witness  In  the  cause  In  his  own  behalf.    But 


It  is  said  that  defendant  has  become  un- 
friendly to  the  plaintiff,  and  that  he  hM 
done  things  tending  to  lessen  the  value  of 
the  defoidant's  stock  in  the  Bank  of  Blue 
Springs.  These  things  consisted  in  assisting 
to  organize  what  is  termed  an  opposition  bank 
in  the  town  of  Blue  Springs.  But  we  do  not 
consider  the  act  of  aiding  in  the  organization 
and  becoming  a  stockholder  of  another  bank 
as  evincing  a  desire  to  destroy  or  lessen  the 
value  of  the  stock  owned  by  the  plaintiff; 
nor  do  we  find  that  it  has  In  fact  affected  tlie 
value.  It  was  shown  that  the  defendant  was 
a  large  stockholder  In  the  Blue  Springs  Bank, 
and  that  he  still  owns  that  stock.  F^om 
which  fact  It  ought  to  be  supposed  that  so 
far  as  bis  Intentions  are  concerned,  he  would 
not  do  anything  to  Injuriously  affect  the  pros- 
perity of  that  bank.  Enmity  between  trustee 
and  boieflclary  is  a  matter  for  consideration 
on  the  questlofi  of  removal  of  the  trustee,  but 
It  Is  not  a  mandatory  cause  for  removaL 
Gaston  v.  Hayden,  96  Ma  App.  683,  78  S.  W. 
938.  However,  we  do  not  consider  that  there 
has  been  cause  for  an  interruption  of  friend- 
ship between  these  parties,  and,  save  for  the 
Institution  of  this  proceeding,  do  we  see  that 
there  has  been. 

While  It  Is  advisable  for  defendant  If  be 
has  not  already  done  so,  to  Immediately  nAopt 
more  acceptable  business  methods  in  the 
trusteeship,  so  that  a  specific  statement  of  a 
separate  account  of  bis  stewardship  could  be 
made  at  any  time,  yet  from  the  whole  record, 
it  Is  apparent  that  the  funds  In  his  charge 
have  not  been  In  anywise  endangered.  We, 
therefore,  adopt  the  view  of  the  trial  court 
and  affirm  the  judgment    All  concur. 
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GAMACHH   T.   JOHNSTON   TIN   FOIL    ft 
METAL  CO. 

(St    Louis  Court  of  Appeals.    Missouri.    Feb. 
13,  1906.    Retiearing  Denied  Feb.  27,  1006.) 

1.  Afpkal,— Obourds  of  Review— Pbbsenta- 

TION     IN     LOWEB    COUBT— FAILUBE    TO    ASK 

Definite  Instbuotions. 

A  party  cannot  complain  that  an  instrnc- 
tion  is  condied  in  too  general  terms,  where  he 
has  requested  no  specific  instruction. 

2.  Death— Damages — Action   bt  Child  fob 
Death  of  Pabent. 

In  an  action  by  a  child  for  negliKence 
causing  death  of  her  father,  plaintiff  may  re- 
corer  damages  for  the  loss  of  snpport,  edncation, 
and  maintenance,  and  also  for  the  loss  of  intel- 
lectual and  moral  instrnction  by  the  deceased 
parent,  and  in  estimating  this  latter  element 
of  damage,  the  jury  is  not  confined  to  an  exact 
calculation,  but  is  vested  with  consideraUe 
discretion,  with  which  the  court  will  not  inter- 
fere unless  such  discretion  is  abused. 

[Eld.  Note. — For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Death,  |{  103,  104^  108,  100-119, 
123.] 

3.  Same— EzcssaivE  Dakaqes. 

In  an  action  by  a  child  13  years  of  age  for 
negligence  causing  the  death  of  her  father,  a 
verdict  for  $4,200  was  not  excessive. 

[Eld.  Note. — For  cases  in  point  see  vol.  IS, 
Cent  Dig.  Death,  {f  125,  126,  129.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; Robert  S.  Ryors,  Judge. 

Action  by  Catherine  Gamache,  by  the  St 
Louis  Union  Trust  Company,  as  her  curator, 
against  the  Johnston  Tin  Foil  &  Metal  Com- 
pany. From  a  judgment  for  plaintUT,  de- 
fendant appeals.    Affirmed. 

McKelghan,  Wood  &  Watts  and  Wm.  R. 
Gentry,  for  appellant  Johnson,  Houts,  Mar- 
latt  &  Hawes,  for  respondent 

GOODE,  J.  The  plalnttfT,  Catherine  Ga- 
mache, a  child  13  years  old,  sues  by  her  cura- 
tor. She  is  a  daughter  of  AIphonseGamacbe, 
who  "was  killed  in  the  defendant's  factory  on 
August  4, 1904.  The  factory  is  in  St  Louis  and 
among  the  articles  manufactured  is  tin  foil. 
The  plates  of  tin  foil  were  made  by  running 
ingots  of  metal  some  10  Inches  long  between 
heavy  revolving  rollers.  The  rollers  were 
turned  by  a  steam  engine  to  which  was  at- 
tached an  8-foot  fly  wheel  of  great  weight 
and  revolving  175  times  per  minute.  When 
one  of  the  Ingots  was  passing  through  the 
rollers,  the  load  on  the  Tollers  required  more 
power  from  the  engine  to  rotate  them  than 
when  there  was  no  ingot  between  them.  To 
give  the  Increased  power,  more  steam  was 
required  In  the  steam  chest  or  cylinder  of  the 
engine.  Hence,  If  the  same  head  of  steam 
was  kept  on  all  the  time,  the  fly  wheel  would 
revolve  much  more  rapidly  when  the  rollers 
were  running  light  than  when  they  were 
loaded.  To  control  the  revolutions  of  the 
machinery,  an  appliance  called  a  governor 
was  attached  to  it  The  operation  of  this 
appliance  regulated  the  quantity  of  steam 
which  passed  into  the  cylinder  of  the  engine, 
letting  in  more  when  the  rollers  were  loaded 
and  less  when  they  were  not;  thus  making 


the  revolutions  uniform,  and  preventing  tbe 
fly  wheel  from  revolving  too  rapidly.  Tba 
testimony  that  such  an  appliance  is  necessary 
and  that  it  is  practically  impossible  to  run  an 
engine  in  safety  without  one,  is  very  strong, 
and,  we  may  say,  convincing.  The  governor 
worked  automatically  and  controlled  a  valve 
which  admitted  steam  Into  the  cylinder.  On 
July  24th,  which  was  14  days  before  tbe  acci- 
dent, the  governor  broke  and  was  removed, 
and  from  that  time  to  the  day  of  tbe  accident 
the  engine  was  operated  without  a  governor. 
A  new  governor  was  ordered  from  Salem, 
Ohio,  and  reached  St  Louis  about  a  week 
before  the  tragedy,  but  for  some  reason  was 
not  attached  to  the  engine.  The  testimony 
for  the  plaintifr  tends  to  show  it  was  not  at- 
tached because  the  company  owning  the  fac- 
tory did  not  wish  to  shut  down  the  machinery 
long  enough  and  were  waiting  for  an  idle 
Sunday  In  which  to  put  on  the  new  governor. 
The  testimony  of  the  defendant  indicates  that 
it  was  not  put  on  because  It  was  not  ready 
for  use.  After  the  old  governor  broke,  the 
revolutions  of  tbe  machinery  were  regulated 
by  the  engineer  sitting  at  the  throttle  and, 
with  his  hand,  opening  It  wide  to  admit  the 
steam  into  the  cylinder  when  the  rolleta 
were  loaded,  and  partially  closing  it  when 
they  were  not  In  other  words,  the  engineer 
acted  as  a  governor.  Occasionally  he  would 
call  some  other  employe  to  the  throttle  to  do 
the  work.  Gamache's  business  was  running 
ingots  through  the  rollers;  but  on  the  day  be 
was  killed,  he  had  been  placed  at  the  throttle 
to  act  as  govomor.  It  is  impossible  to  run 
tbe  machine  with  safety  without  an  auto- 
matic governor,  because  the  opening  and  clos- 
ing of  the  throttle  which  is  necessary  In  or- 
der to  keep  the  proper  amount  of  steam  in 
the  cylinder  as  the  rollers  run  first  heavy 
and  then  light,  require  such  instantaneous 
action  by  a  man,  that  the  nerve  tension  be- 
comes too  great,  and  brings  about  an  Irregu- 
lar control  of  the  throttle.  One  of  the  ex- 
perts said  a  man  would  have  to  open  and 
close  it  at  the  "psychological  moment,"  and 
another  one,  who  is  the  city  inspector  of 
boilers,  that  it  was  only  a  matter  of  time  un- 
til the  machine  would  run  away  if  it  had  no 
automatic  governor  on  It;  that  no  man  could 
long  control  the  engine,  which  should  be  shut 
down  at  once  whenever  the  governor  broke. 
While  Gamache  was  regulating  the  throttle, 
the  motion  of  the  fiy  wheel  became  so  rapid 
that  the  wheel  burst,  and  one  of  the  frag- 
ments struck  Gamache,  almost  decapitating 
him  and  producing  instant  death.  This  ac- 
tion is  to  recover  damages  for  that  accident 
The  negligence  alleged  Is  in  running  the  ma- 
chine without  a  governor  when  the  defendant 
knew  it  was  dangerous  to  do  so.  PlalntitF  ob- 
tained judgment  for  14,200,  and  the  defend- 
ant appealed. 

Beyond  all  doubt,  the  evidence  made  a 
case  for  tbe  Jury  on  the  main  question  of 
whether  tbe  defendant  had  been  guilty  of 
neciigence  which  caused  the  death  of  6a- 
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macbe.  There  was  no  evidence  tbat  Oa- 
mache  was  gnllty  of  any  negligence  whlcb 
contributed  to  his  death,  and  probably  the 
trial  court  would  have  been  justifiable  In  di- 
recting a  verdict  for  the  plaintiff.  We  over- 
rule the  contention  that  a  demurrer  to  the 
plaintiff's  evidence  should  have  been  sus- 
tained. 

It  Is  strenuously  insisted  that  the  verdict 
was  excessive  and  the  Judgment  should  oe 
reversed  on  that  account  In  thla  connection, 
the  defendant's  counsel  cites  the  instruction 
given  on  the  measure  of  damages,  which 
was  of  a  general  character  and  similar  to 
an  instruction  approved  by  the  Supreme 
Court  In  the  case  of  Barth  T.  Railroad  Co., 
142  Mo.  535,  44  S.  W.  77&  The  Instruction 
the  court  gave  is  admitted  to  be  correct  but 
the  contention  is  that  because  of  its  general- 
ity, the  Jury  were'  too  much  Inflenced  by 
sentiment  in  fixing  the  plaintiff's  damages. 
The  defendant  requested  no  instructions 
pointing  out  the  x>articular  elements  of  dam- 
age which  the  Jury  should  consider  in  as- 
sessing the  amount  of  plaintiff's  recovery, 
as  should  have  been  done  if  more  definite  ad- 
vice on  the  measure  of  damages  was  desired. 
Plaintiff  was  entitled  to  recover  damages  for 
the  loss  of  support,  education,  and  mainte- 
nance and  also  loss  of  intellectual  and  moral 
instruction  by  her  deceased  parent  It  ap- 
pears plaintiff's  mother  was  living  at  the 
time  of  the  death  of  the  father,  but  the  two 
were  separated  and  the  child  lived  with  her 
father,  who  was  shown  to  be  a  man  of  ex- 
emplary character  in  all  respects.  As  to  the 
character  of  the  mother  and  whether  she 
would  fill  the  place  of  the  dead  father,  the 
record  la  silent  In  Stoher  v.  Bailroad  Co., 
91  Mo.  618,  4  S.  W.  889,  It  was  said  that  a 
parent's  care  in  educating,  maintaining,  and 
supporting  a  child  has,  in  addition  to  Its 
moral  value,  an  appreciable  pecuniary  value 
because  It  aids  in  fitting  the  child  for  the 
strugglea  and  duties  of  life.  It  is  said  too 
tbat  in  cases  where  minor  children  sue  for 
damages  for  the  death  of  a  father,  Jnries  are 
not  confined  to  an  exact  calculation  of  the 
amount  of  the  child's  loss,  but  are  vested 
with  considerable  discretion  which  the  courts 
will  not  interfere  with  unless  it  is  abused. 
That  decision  of  onr  Supreme  Court  approved 
the  opinion  in  Tllley  v.  Hudson  River  R. 
Company,  29  N.  T.  252,  86  Am.  Dea  297,  in 
which  It  was  pointed  out  that  the  physical, 
mental,  and  moral  training  of  a  child  by  a 
-conscientious  parent,  were  to  be  considered, 
as  having  a  i>ecunlary  as  well  as  a  moral 
value,  in  estimating  the  loss  sustained  by  the 
child  from  the  death  of  a  parent  In  that 
case,  a  verdict  for  $5,000  for  the  death  of  a 
mother  was  allowed  to  stand  We  think  the 
«vldence  regarding  Gamache's  character 
proves  that  he  was  well  fitted  to  train  his 
child  along  right  lines  and  mold  her  into  a 
good  woman.  To  be  deprived  of  the  affec- 
tionate guidance  and  admonition  of  such  a 
Datent  is  am  element  to  be  considered  by  a 


jury  in  making  up  the  amount  of  damages 
which  a  plaintiff  ought  to  receive.  13  Cyc. 
S71;  St  Louis,  etc.,  R.  Ca  v.  Halst,  71  Ark. 
258,  72  S.  W.  883,  100  Am.  St  Rep.  65; 
Searle  t.  Railroad  Co.,  32  W«  Ta.  370,  8  &  E. 
248. 

We  cannot  say  conscientiouBly  that  the 
jurors  who  tried  this  cause  were  not  as  com- 
petent to  estimate  the  damages  sustained  by 
the  plaintiff  from  the  loss  of  her  father  as  we 
are.  There  Is  no  certain  criterion  for  fixing 
such  damages,  and  the  question  is  one  within 
common  knowledge  and  experience  and  pe- 
culiarly suited  for  determination  by  a  jury. 
Unless  the  amount  assessed  as  damages  in  a 
cause  like  this  one,  was  so  enormous  as 
either  to  show  passion  and  prejudice  on  the 
part  of  the  jury,  or  leave  no  doubt  tbat  it 
was  unjust,  we  would  not  interfere  with  It 
Moreover,  as  the  defendant  requested  no  In- 
struction defining  the  amount  of  damage.  It 
chose  to  leave  the  matter  largely  to  the  Jury's 
discretion.  It  was  conceded  on  the  argu- 
ment In  this  coort,  tbat  defendant's  counsel 
refused  to  argue  the  case  before  the  Jury. 
An  argument  presenting  the  defendant's  side 
of  the  question  In  a  favorable  light  would 
have  assisted  the  Jury  In  their  effort  to  as- 
certain the  damages  which  ought  to  be  given. 
In  view  of  the  fact  that  the  defendant  neither 
asked  instructions  defining  the  elements  of 
damage  nor  discussed  the  subject  to  the  Jury, 
we  think  it  would  be  manifestly  unfair  to 
reverse  the  judgment  on  the  ground  that  the 
verdict  was  excessive,  unless  the  point  was 
perfectly  clear.  We  are  far  from  confident 
that  It  was  excessive.  It  received  the  ap- 
proval of  the  trial  judge,  and  tbat  circum- 
stance is  entitled  to  weight 

The  judgment  Is  affirmed. 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 


HAINBS   V.    NEECB   et   aL 

(St  Louis  Court  of  Appeals.    Missouri.    Feb. 
13,  1906.    Rehearing  Denied  Feb.  27,  1906.) 

1.  APPKAlr— Habitless    Esbob— Instbuotions. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  mattresses,  defendants  denied  that  they 
sold  the  mattresses,  but  claimed  that  plaintiff 
purchased  from  a  traveling  salesman  represent- 
mg  the  seller  and  that  for  an  agreed  commis- 
sion paid  by  plaintiff,  defendants  aareed  to  be- 
come primarily  liable  to  the  seller  for  the  pur- 
chase price  of  the  goods  and  permitted  them  to 
be  shipped  in  defendant*'  name.  The  court 
instructed  that  If  defendants  sold  the  mattress- 
es as  agent  for  the  manufacturer  and  not  as 
their  own  property,  and  disclosed  their  agency 
and  the  name  of  the  seller  prior  to  the  making 
of  the  sale,  plaintiff  could  not  recover.  Held, 
that  the  instruction,  though  objectionable  as  ab- 
stract, was  not  prejndicial  for  that  reason ;  it 
not  being  calculated  to  mislead  the  Jury. 

2.  Pbinctpai.  and  Aosnt— Aoert  fob  Both 
Parties. 

Where  defendants  negotiated  a  sale  of 
mattresses  between  plaintiff  and  a  traveling 
salesman  acting  for  a  furniture  association, 
agreeing,  for  a  commission,  to  permit  the  goods 
to  be  shipped  to  defendants,  and  to  become 
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primarily  liable  for  the  price,  defendants  became 
agents  for  both  buyer  and  seller,  though  the  sell- 
er was  not  advised  of  the  fact  that  plaintiff  was 
the  real  purchaser. 

3.  Sajles— ExPBEsa  Wabbastt—Bbkach— Ac- 
tions—Petition  . 

Where  a  petition  alleged  that  defendants 
agreed  that  certain  mattresses  purchased  by 
plaintiff  should  be  of  first  grade,  of  first-class 
style,  make  and  pattern  and  suitable  for  a  first- 
class  hotel  business,  and  that  plaintiff  agreed 
to  pay  a  first-class  price,  etc.,  and  then  neg- 
atived the  fact  that  the  mattresses  were  first- 
class,  and  also  alleged  that  plaintiff  was  unfa- 
miliar with  such  articles  and  did  not  know  the 
grade  of  the  goods,  the  petition  shonld  be  con- 
strued as  charging  a  breach  of  an  express  and 
not  an  implied  warranty. 

[Ed.  Note.— For  cases  in  point,  see  vol.  4S, 
Cent.  Dig.  Sales,  {  1235.] 

4.  Tbiai^<!ttbino  Ebbob— Irstbuotionb. 

Where  an  instruction  was  faulty  in  that 
It  failed  to  define  an  express  warranty  of  mat- 
tresses purchased  for  use  in  a  first-class  hotel 
•a  alleged,  the  error  was  cured  by  another  In- 
stmction  basing  plaintifTs  right  to  recover  on 
the  fact  that  defendants  represented  the  articles 
sold  to  be  of  flrst-ciass  quality  and  make  and 
snitable  for  use  in  a  first-class  hotel. 

6.  APFEALr-lNBTBUOnONB— HABICLESS     BbBOB. 

Where,  in  an  action  on  an  express 
warrant  of  quality,  there  was  nothing  in  an 
instmcoon  on  implied  warranty  which  could 
hcve  misled  the  jury,  the  error  in  giving  it 
was   harmless. 

Appeal  from  Circuit  Court  Lawrence  Coun- 
ty ;   Henry  C.  Pepper,  Judge. 

Action  by  C.  J.  Haines  against  J.  N.  Neece 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plalntifT  appeals.    Affirmed. 

H.  H.  BlosB  and  Thos.  F.  T.  Whitney,  for 
appellant    Edw.  J.  White,  for  respondent 

BLAVfD,  P.  J.  Omitting  caption,  the  petl- 
Haa  Is  as  follows:  "Plaintiff  for  cause  of 
action  states,  that  during  all  the  times  here- 
inafter mentioned  the  defendants  were  en- 
gaged In  the  furniture  business  as  copartners 
under  the  firm  name  and  style  of  Neece  Bros. 

That  on  the  day  of  October,  190S,  the 

plaintiff  purchased  of  the  defendants  28  com- 
blnatiiMi  mattresses  and  springs,  which  as  the 
defendants  were  then  and  there  at  the  time 
of  such  purchase  advised  by  the  plaintiff 
were  to  be  used  in  the  hotel  building  then 
owned  by  the  plaintiff  In  the  dty  of  Aurora 
and  according  to  the  contract  of  purchase 
then  and  there  entered  into  between  the 
plaintiff  and  defendants  the  said  combination 
springs  and  mattresses  should  and  were  to 
be  of  first-class  style,  make,  and  pattern  and 
suitable  for  a  flrst-class  hotel  business  and 
were  to  be  of  a  first-class  grade  and  condi- 
tion, and  the  plaintiff  thereupon  agreed  to 
pay  a  first-class  price  or  one  suitable  to  the 
articles  or  merchandise  he  was  purchasing 
and  agreed  that  it  should  be  $16  apiece  or  an 
aggregate  price  of  $420.    That  in  accordance 

with  said  contract  thereafter,  on  the day 

of  November,  1903,  the  defendants  delivered 
to  plaintiff  the  number  of  combination 
springs  and  mattresses  agreed  but  in  deroga- 
tion and  violation  of  said  contract  delivered 
to  plalntlfl  unfit  unsuitable,  and  an  utterly 


Inferior  and  unserviceable  set  of  combina- 
tion springs  and  mattresses  than  those 
agreed  to  be  sold  and  delivered  and  as  a 
result  of  the  unfit  and  Inferior  condition 
and  grade  of  said  mattresses  and  springs, 
they  have  worn  out  In  the  short  term  of  six 
months  or  thereabout  and  will  now  have  to 
be  replaced  with  new  ones,  whereas  had  they 
been  of  the  kind  that  they  should  hare  been 
would  have  stood  service  for  20  years  or 
more.  That  at  the  time  of  delivery  of  said 
mattresses  and  springs,  the  plaintiff  was  un- 
familiar with  such  articles  of  merchandise 
and  did  not  know  the  kind  and  grade  of  mat- 
tresses and  springs  he  was  receiving  from 
the  defendants  and  being  so  ignorant  of  such 
information,  he  accepted  said  goods  and  paid 
the  entire  purchase  price  agreed  on,  to  wit 
$420,  that  thereafter  by  use  and  service  to 
which  said  mattresses  and  springs  furnished. 
That  said  springs  and  mattresses  were  and 
are  entirely  worthless  and  valueless  to  this 
plaintiff  and  he  has  thereby  suffered  damage 
in  the  sum  of  $420  for  which  with  costs  be 
asks  judgment" 

The  answer  denied,  specifically,  that  de- 
fendants sold  the  mattresses  to  the  plaintiff, 
and  denied,  generally,  all  other  allegations 
of  the  petition.  Further  answering,  defend- 
ants alleged:  "That  the  only  connection 
they  had  with  the  purchase  ot  such  mat- 
tresses by  the  plalntlfl  was  in  the  sole  ca- 
pacity of  agents.  That  at  the  special  in- 
stance and  request  of  the  plaintiff  they  per- 
mitted him  to  order  said  mattresses  in  their 
names  for  a  fixed  commission  and  cbaige, 
less  than  ordinary  profit  which  they  would 
have  received  for  a  purchase  of  said  mat- 
tresses from  them  direct;  that  by  introduc- 
tion they  brought  the  plaintiff  face  to  face 
with  the  vendor  of  said  mattresses  and  did 
not  even  know  the  kind  of  mattresses  that 
he  had  ordered  until  their  arrival  In  tbelr 
car  of  fumltura  That  the  defendants  had 
advised  the  plaintiff  to  buy  a  different  make 
of  mattresses  ttom  those  described  in  the 
petition,  but  after  a  personal  negotiation 
with  the  vendor  the  plaintiff  purchased  said 
mattresses  of  his  own  volition  and  upon  hia 
own  responsibility.  Farther  answering  de- 
fendants say  that  although  they  received  a 
small  commissicHi  in  the  transaction  they 
were  not  the  vendors  of  the  mattreaaea  de- 
scribed, but  the  same  were  purchased  direct 
from  a  wholesale  furniture  dealer  In  the  dty 
of  St  Iiouls,  Mo.,  and  that  said  mattreaaea 
were  delivered  direct  by  said  vendor  to  the 
plaintiff;  that  the  plaintiff  received,  unboxed 
and  set  up  the  same  In  his  hotel  in  Aurora, 
Mo.,  and  ever  since  said  acceptance  and  re- 
ceipt of  said  mattresses  by  the  plaintiff  the 
same  have  been  constantly  in  use  by  the 
plaintiff  In  his  hotel  and  said  mattresses 
now  are  and  will  long  continue  to  be  an 
attractive  feature  of  said  hostdry  on  ae> 
count  of  the  ease  and  comfort  which  they 
afford  plaintUTs  guest&    Further  answerbis 
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defendants  deny  that  said  mattresses  were 
nnflt,  unsuitable,  inferior  or  unserviceable 
for  the  purpose  for  which  they  were  sold, 
but  aver  that  the  same  were  first-class  in 
every  particular.  Defendants  deny  that 
plaintitr  was  Ignorant  of  the  kind  of  mat- 
tresses he  was  buying  or  that  he  ever  offered 
t6  return  said  mattresses  to  the  defendants, 
deny  that  said  mattresses  are  worthless  or 
that  the  plalntiflF  is  entitled  to  recover  any 
part  of  the  purchase  price  therefor,  particu- 
larly as  against  the  defendants  who  had 
nothing  to  do  with  his  selection  or  purchase 
of  said  mattresses,  except  as  herein  set  forth." 
Defendants  were  partners  engaged  in  the 
sale  of  furniture  at  retail,  in  the  city  of  Au- 
rora, Mo.  Plaintiff  is  the  owner  of  the  Bank 
Hotel,  in  said  city,  which  he  had  leased  to 
one  Edwards.  Plaintiff,  desiring  to  furnish 
the  hotel  with  28  lx)z-sprlng  mattresses,  went 
to  defendants  with  a  view  of  buying  them. 
Defendants  did  not  have  the  mattresses  in 
stock  but  informed  the  plaintiff  that  J.  W. 
McCoy,  a  traveling  salesman  for  furniture 
houses,  in  the  city  of  St  Louis,  would  be 
along  in  a  few  days  and  arrangements  could 
then  be  made  to  procure  the  mattresses.  Mc- 
Coy arrived  in  Aurora  a  short  time  there- 
after, and  the  mattresses  were  ordered 
through  him,  and  In  due  time  thereafter  were 
shipped  from  the  city  of  St  Louis,  by  the 
manufacturer,  C.  J.  Costuba,  consigned  and 
billed  to  the  defendants.  On  their  arrival 
and  the  receipt  of  Costuba's  invoice,  the 
mattresses  were  delivered  to  plaintiff  by  de- 
fendants and  installed  by  plaintiff  in  the 
hotel.  Defendants  turned  the  Invoice  over 
to  plaintiff  and  he  paid  them  the  Invoice 
price,  plus  5  per  cent  as  their  commission, 
and  the  railroad  freight  charges.  The  evi- 
dence in  regard  to  the  quality  of  the  mat- 
tresses is  conflicting,  that  of  plaintiff  tends  to 
show  they  were  of  a  very  Inferior  quality, 
made  of  poor  material,  and  were  almost 
worthless ;  that  of  defendants  tends  to  show 
they  were  well  and  skillfully  made  of  first- 
class  material  and  were  first-class  mat- 
tresses. There  is  a  sharp  conflict  in  the  evi- 
dence in  regard  to  the  real  parties  to  the 
contract  of  sale  and  purchase  of  the  mat- 
tresses. On  this  branch  of  the  case,  plaintiff 
testified  as  follows:  "I  went  to  Mr.  Neece 
and  told  him  I  was  going  to  furnish  the  hotel, 
and  would  sooner  buy  them  (the  mattresses) 
In  town  than  out  of  town,  then  he  said  he 
would  like  to  sell  me,  and  we  talked  about 
the  matter  several  times.  They  had  some 
catalogues  there,  and  said  they  would  write 
to  their  traveling  man,  and  have  some  more 
catalogues,  and  have  their  man  come  down, 
and  he  finally  earner  and  they  didn't  have  no 
catalogues  with  combination  box  mattresses, 
and  the  traveling  man  finally  came  and 
broogbt  those  catalogues,  and  I  told  Mr. 
Newt  Neece  If  tb^  would  send  me  some- 
thing like  that  I  would  Iw  willing  to 
take   tbem,   and   tbe   price   ot   them   waa 


$18.S0,  the  kind  I  bought,  and  I  told  Mr. 
Neece  I  didn't  believe  1  could  stand  that 
much.  Well,  he  said  he  didn't  know  that 
they  could  make  them  for  that,  that  he 
would  send  them  in  to  the  house,  and  if  they 
could  make  them  they  would  find  out  and 
let  me  know,  and  some  time  later  they  came 
and  said  the  goods  had  come  for  me,  and 
they  had  them  hauled  up  to  my  house,  and 
they  put  them  in  and  impacked  them.  The 
goods  at  the  time  looked  to  be  all  right  I 
put  them  in  the  house."  Witness  also  stated 
that  the  mattresses  were  to  be  "spring  mat- 
tresses with  a  steel  band  around  them  and 
tied  with  wire,  the  first  quality,  best  that 
was  made,  at  $15  each,"  and  that  he  agreed 
to  pay  defendants  6  per  cent  on  the  invoice 
price  as  their  commission;  that  all  his  ne- 
gotiations for  the  purchase  of  the  mattresses 
were  with  defendant  J.  N.  Neece,  who,  on 
the  part  of  the  defendants,  testified  as  fol- 
lows: "I  am  one  of  the  defendants  in  this 
case.  I  did  not  sell  Mr.  Haines  any  mat- 
tresses from  my  stock  of  goods.  I  didn't 
have  any  contract  with  Mr.  Haines,  Mr.  Mc- 
Coy sold  him  the  mattresses.  Mr.  McCoy  la 
a  traveling  salesman  for  three  or  four  St 
Louis  houses.  Mr.  Haines  met  him.  He 
had  talked  to  us  about  some  springs  and  mat- 
tresses. He  was  talking  about  buying  a 
black  steel  spring  and  loose  mattress.  We 
did  not  carry  the  kind  he  bought  from  Mr. 
McCoy  In  stock.  I  did  not  hear  the  contract 
made  between  him  and  Mr.  McCoy.  Mr. 
Haines  first  talked  about  a  black  steel  spring- 
hair  mattress,  as  well  as  I  remember,  and 
then  Mr.  McCoy  came  down  and  they  made 
a  different  deal  together.  I  was  not  present 
when  he  ordered  them  from  Mr.  McCoy.  Q. 
Where  did  McCoy  take  the  order,  from  your 
store?  A.  I  think  so.  We  were  to  have  5 
per  cent  on  the  furniture  ordered.  He  or- 
dered quite  a  bill  of  stuff  aside  from  the  mat- 
tresses at  that  time,  dressers,  and  tables  and 
such  thlngrs  as  that  They  were  shipped  in 
a  car  load  by  themselves.  Mr.  Haines  paid 
the  freight  when  he  paid  the  bill  for  the 
goods.  I  paid  the  agent  and  Mr.  Haines 
paid  me.  I  received  6  per  cent  commission 
on  these  goods.  That  was  the  amount  under 
the  contract  we  were  to  receive."  J.  W.  Mc- 
Coy testified  as  follows :  "I  am  working  for 
the  Furniture  Manufacturers'  Association 
of  St  Louis.  I  sold  the  mattresses  in  litiga- 
tion. I  made  the  contract  with  Mr.  Haines 
at  the  Neece  store.  They  told  me  to  go  and 
sell  him  the  goods  for  the  hotel  and  they 
would  get  a  commission  and  so  I  sold  Mr. 
Haines  a  car  load  of  goods  for  the  hotel.  In 
their  store.  I  did  not  know  at  the  time  what 
commission  they  had  agreed  on,  I  understood 
afterward  it  was  6  per  cent  I  don't  re- 
member who  told  me  that,  I  don't  know  ex- 
actly what  was  said,  only  at  the  time  I  re- 
member the  remark  that  was  said.  Mr. 
Neece  said,  'Go  ahead  and  sell  him  the  stuff,* 
and  they  would  get  a  commlaslon,  and  Mr. 
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Haines  made  a  remark,  Joking,  and  said,  'I 
can  beat  Newt  out  of  the  commission,'  In  a 
Joking  way.  I  sold  him  a  combination  moss 
and  hair  box  mattress.  There  was  no  war- 
ranty or  guarantee  made  on  the  sale  to  Mr. 
Haines."  On  cross-examination,  witness 
stated:  "The  ear  was  shipped  to  Neece 
Brothers,  it  had  to  be.  I  couid  have  shipped 
It  to  Mr.  Haines,  but  the  factories  always 
protect  the  deaier.  In  shipping  the  two  cars 
separate  they  would  hare  to  look  to  Mr. 
Hainea'  rating,  because  we  had  been  shipping 
to  Mr.  Neece  and  they  would  have  to  ioolt 
up  the  rating  of  Mr.  Haines.  My  under- 
fltandlng  was  5  per  cent  was  given  for  the 
purpose  of  shipping  through  them.  They 
would  not  ship  to  a  man  that  was  not  a 
deaier  without  looking  him  up.  They  re- 
alized the  responsibility  of  Mr.  Neece  and 
shipped  to  them."  Witness  also  stated  that 
he  expected  Neece  Bros,  to  stand  good  for 
the  sale  made  to  Haines  under  the  terms  of 
the  contract  at  5  per  cent. 

The  verdict  was  for  the  defendant  A 
timely  motion  for  new  trial  was  filed  and 
overruled,  whereupon  plaintiff  appealed. 

Plaintiffs  instruction  No.  1  reads  as  fol- 
lows:  "(1)  The  court  instructs  the  Jury  that 
if  you  believe  from  the  evidence  in  this  case, 
that  the  defendants  sold  to  the  plaintiff  tiie 
combination  mattresses  and  springs  In  evi- 
dence, and  that  at  the  time  of  such  sale  they 
represented  that  they  were  of  a  first-class 
quality  and  make  and  were  suitable  for  use 
In  a  first-class  hotel,  and.  If  you  further  be- 
lieve from  the  evidence,  that  such  combina- 
tion mattresses  and  springs  were  not  of 
the  quality  and  kind  contracted  to  be  de- 
llTored,  but  were  of  an  inferior  kind  and 
quality  and  not  suitable  for  use  in  a  flrst- 
class  hotel,  and  If  you  further  believe  from 
the  evidence  that  such  combination  mattress- 
es and  springs  were  of  lees  value  owing  to 
such  Inferior  kind  and  quality.  If  any,  than 
the  contract  price  agreed  to  be  paid  therefor 
at  the  time  of  such  sale,  then  the  plaintiff 
would  be  entitled  to  recover  In  this  action 
«uch  difference  in  value,  and  your  verdict 
should  be  for  him." 

The  court  gave  the  following  Instructions 
for  the  defendants:  "(1)  The  court  instructs 
the  Jury,  that  If  they  believe  from  the  evi- 
dence that  defendant  sold  the  mattresses  in 
<wntrover8y  as  agents  for  J.  C.  Costuba  or 
Jacob  Kelser,  and  not  as  their  own  property, 
and  disclosed  their  agency  and  the  name  of 
the  vendor  prior  to  and  in  the  making  of 
fluch  sale,  then  the  plaintiff  cannot  recover. 
(2)  Ihe  court  Instructs  you  that  you  cannot 
find  for  plaintiff  unless  yon  believe  from  a 
preponderance  of  the  evidence,  that  the  de- 
fendants made  an  express  contract  to  war- 
rant the  condlticHi  of  the  mattresses  sold  to 
plaintiff.  No  recovery  in  this  case  Is  sought 
on  an  Implied  contract  and  even  though  you 
may  believe  from  the  evldeuce  that  the  mat- 
tresses were  unfit  for  the  purposes  for  which 
they  were  ordered,  this  will  mot  authorlM 


you  to  find  a  verdict  for  the  plaintiff  unless 
you  further  find  from  the  evidence  that  the 
defendants  agreed  with  plaintiff,  that  such 
mattresses  were  to  be  fit  for  such  purpose, 
or  unless  they  authorized  some  one  In  their 
name  to  make  such  contract  for  them.  (3) 
The  court  instructs  you  that  while  <Hie  selling 
personal  property  la  bis  possession  Is  pre- 
sumed In  law  to  warrant  the  fitness  thereof 
for  the  purpose  for  which  the  same  la  pur- 
chased, yet  this  possession  must  be  that  the 
owner  or  one  who  sells  the  property  as  his 
own.  If  then,  that  the  Jury  shall  believe  from 
the  evidence  that  the  defendants,  when  the 
sale  of  the  mattresses  was  made  to  the 
plaintiff,  sold  the  same  as  agents  for  Jacob 
Eeiser,  and  that  the  plaintiff  had  full  knowl- 
edge that  they  acted  as  such  agents  and  not 
as  principals,  then  your  vo^llct  should  be 
for  the  defendants."  The  giving  of  each  of 
these  Instructions  is  assigned  as  error. 

1.  Defendants'  theory  of  the  case  Is  ttiat 
there  were  three  parties  to  the  transaction, 
plaintiff,  the  purchaser,  defendants,  as  in- 
termediaries between  plaintiff  and  Oostxiba, 
the  seller,  through  the  agency  of  McCoy  and 
Eeiser.  That  defendants  brou^t  plaintiff 
and  McCoy,  representing  the  seller,  together, 
and  agreed,  for  a  money  consideration  to  be 
paid  by  plaintiff  when  the  goods  arrived,  to 
become  primarily  liable  to  the  seller  for  the 
purchase  price  of  the  goods,  to  permit  tbem 
to  be  shipped  or  consigned  to  them,  and  to 
receive  them  on  arrival  and  deliver  them  to 
plaintiff.  On  this  theory  of  the  case,  sup- 
ported by  defendants'  evidence,  they  were. 
In  a  sense,  the  agents  of  both  the  buyer  and 
the  seller.  Instructlim  No.  1  Is  In  harmony 
with  this  theory  of  the  defense  and,  tboag^ 
oA>Jectlonable  as  stating  an  abstract  inoposi- 
tlon  of  law,  we  do  not  think  the  jxaj  conM 
have  been  misled  by  It  and  for  this  reason 
does  not  call  for  a  reversal  of  the  Judgment. 
Plaintiff  further  contends  Uiat  the  Instme- 
tlon  went  outside  the  pleadings,  ttat  It  la 
nowhere  stated  in  the  answer  nor  diown  by 
the  evidence,  that  the  defendants  were  tiie 
agents  of  Costuba.  The  answer  alleged  that 
the  sole  connection  defendants  had  with  the 
purchaser  of  the  goods  was  "In  Uie  capacity 
of  agents,"  but  it  does  not  allege  for  whom 
they  were  agents.  The  defendants'  evldmce 
tends  to  show  that  the  contract  of  sale  was 
made  by  and  between  plaintiff  and  McCoy; 
that  McCoy  was  the  traveling  salesman  for 
the  Furniture  Manufacturers'  Aasociathm  of 
St  Louis,  and  after  taking  Uie  order  sent  It 
to  Kelser  to  be  filled;  that  Eeiser  did  not 
have  Uie  goods  on  hand  and  could  not  mann- 
facture  tiiem  on  account  of  a  labw  strike 
In  his  establishment  and  turned  the  order 
over  to  Costuba:  Hiat  Costuba  accepted  the 
order  and  furnished  the  goods.  'Under  Oils 
state  orf  the  evidence,  though  Oostoba  may 
not  have  been  Informed  of  Uie  fact  that  plain- 
tiff was  the  real  purdiaser  of  the  goods,  yet 
It,  as  defendants  contend,  they  agreed  to  be- 
come primarily  liable  for  the  purchase  price 
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of  the  goods  end  ttiat  they  might  be  shipped 
In  their  name,  and  agreed  to  receive  and 
'deliver  them  to  plaintiff,  they  acted  for  both 
parties,  and  were  the  agents  of  both  the 
seller  and  the  buyer. 

2.  Plaintiff  contends  that  the  snlt  Is  for 
breach  of  an  Implied  warranty  of  the  goods, 
and  that  defendants'  second  instruction, 
which  told  the  Jury  that  before  they  could 
find  for  the  plaintiff,  they  should  find  that 
the  defendants  expressly  warranted  the  quality 
of  the  mattresses.  Is  erroneous.  A  warranty 
"is  express  where  the  seller  makes  some  posi- 
tive r^resentatlon  or  affirmation,  with  respect 
to  the  article  to  be  sold,  pending  the  treaty  of 
sale,  upon  which  It  is  Intended  that  the  buyer 
shall  rely  In  making  his  purchase."  Biddle, 
on  Warranties  m  the  Sale  of  Chattels,  8  2. 
The  same  author,  at  section  8,  says:  "A. 
warrant  is  Implied  where,  from  the  circum- 
stances surrounding  the  parties  at  the  time 
of  the  sale,  or  from  the  nature  of  the  thing 
sold,  the  law  assumes  it  to  be  just  that  the 
boyer  should  be  protected.  In  addition  to  the 
'Contract  of  sale,  by  a  further  Implied  con- 
tract  or  guaranty  on  the  part  of  the  vendor, 
«nd  so  raises  by  Implication  a  warranty  on 
the  seller's  part"  This  author,  at  section 
85,  says:  "It  Is  not  necessary.  In  order  to 
'Oonstltate  a  warranty,  that  the  seller  should 
nse  the  word  Varranty,'  nor  Is  any  special 
form  of  words  necessary ;  but  any  afQrmation 
or  assurance  of  a  fact,  during  -Qie  treaty  of 
sale  on  the  part  of  the  seller,  upon  which  the 
buyer  Is  Intended  to,  and  actually  does, 
rely  In  making  his  purchase.  Is  sufficient  to 
constitute  a  warranty."  In  White  v.  Stel- 
loh.  74  Wis.  486,  48  N.  W.  99,  an  Instruction 
«(mtalnlng  the  following  language  was  ap- 
proved, to  wit,  "Any  assertloa  or  avermoit 
'by  the  seller  to  the  purchaser  during  the 
negotiations  to  effect  a  sale,  respecting  the 
■quality  of  the  article  or  the  efficiency  of  the 
property  sold,  will  be  regarded  as  a  war- 
ranty. If  relied  upon  by  the  purchaser  in  mak- 
ing the  purchase."  In  Carter  v.  Black,  40 
Ho.,  loc:  dt  885,  Wagner,  J.,  after  quoting 
from  Parsons  on  Contracts  and  'Hllliaid  on 
Bales,  on  the  subject  of  warranty  and  what 
representations  are  necessary  to  constitute  a 
-warranty,  said:  "It  Is  sufficient  if  there  be 
a  representation  of  the  state  of  the  thing 
«oId,  or  a  direct,  positive,  unequivocal,  and 
express  affirmation  of  its  quality  and  condi- 
tion, being  part  of  the  consideration  of  the 
-sale,  and  showing  an  Intention  to  warrant  or 
make  good  the  quality  of  the  thing  sold,  and 
so  understood  and  relied  upon,  instead  of  a 
mere  recommendation  or   expression  of  an 


opinion,  leaving  the  buyer  to  understand  that 
he  must  still  examine  and  Judge  for  himself ; 
more  especially  if  the  subject  Is  within  the 
particular  knowledge  of  the  vendor :  and  the 
question  Is  for  the  Jury,  under  the  advice 
of  the  court"  See,  also,  Danforth  &  Co.  v. 
Crookshanks,  68  Mo.  App.,  loc.  dt  816,  and 
Long  Bros.  v.  The  1.  K.  Armsby  Co.,  43  Mo. 
App.  253.  The  petition  alleges  that  defend- 
ants agreed  that  the  combination  mattresses 
"should  and  were  to  be  of  first-class  style, 
make  and  pattern  and  suitable  for  a  first- 
class  hotel  business,  and  were  to  be  of  a  first- 
class  grade  and  condition,  and  the  plaintiff 
thereupon  agreed  to  pay  a  first-dass  price," 
etc.  The  petition  not  only  alleges  that  the 
mattresses  were  to  be  first-class  and  suitable 
for  a  first-dass  hotel,  but  further  on  It  Is 
stated  that  plaintiff  was  unfamiliar  with 
such  articles  and  did  not  know  the  grade  of 
the  goods.  These  statements  In  the  petition 
show  that  defendants  positively  agreed  that 
the  mattresses  were  to  be  first-dass  and 
suitable  for  a  first-dass  hotel,  and  that 
the  plaintiff  relied  upon  this  undertak- 
ing In  making  the  purchase.  The  peti- 
tion, therefore,  under  the  foregoing  authori- 
ties, dearly  counted  on  the  breach  of  an  ex- 
press warranty  of  the  grade  and  quality  of 
the  mattreases.  The  Instruction  Is  faul^  In 
that  It  falls  to  define  what  is  meant  by  an 
express  warranty,  but  we  think  this  omission 
is  cured  by  instruction  No.  1,  given  for  plain- 
tiff, which  based  plaintlfrs  right  to  recover 
on  the  fact  that  the  defendants  represented 
the  mattresses  to  be  of  first-class  quality  and 
make,  and  suitable  tot  use  in  a  first-dass 
hotel.  Read  together,  the  two  instructions 
fairly  submitted  to  the  Jury  the  issue,  as  to 
whether  or  not  the  mattresses  were  sold  on 
an  express  warranty. 

8.  The  third  instruction  given  for  defend- 
ant is  outside  the  issues  made  by  the  plead- 
ings and  is  unsupported  by  any  evidence  in 
the  case  and  is  not  the  counterpart  of  any  in- 
struction given  for  the  plaintiff.  As  we  have 
seen,  the  petition  counted  on  an  express  war- 
ranty of  the  quality,  etc.,  of  the  mattresses, 
and  plaintiff's  evidence  tended  to  prove  that 
they  were  sold  on  an  express  warranly.  The 
Instruction  Is  based  on  the  theory  of  an  im- 
plied warranty,  of  whldi  there  Is  neither  al- 
legati<»i  nor  evidence.  But  wo  can  see  nott 
ing  in  the  instruction  that  could  have  led  the 
Jury  astray  from  the  real  issue  in  the  case, 
and  we  think  the  error  In  giving  it  was  non- 
prejudidal  and  harmless. 

No  reversible  error  appearing  In  the  rec- 
ord, tlie  Jndgmfflit  is  affirmed.    All  concur. 
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HILL'S  GUARDIAN  t.  HILL  et  at 

6AILBRAITH  t.  SAME. 

(Court   of   Appeals    ot    Kentucky.    April    25, 
1906.) 

L  Btidinck — ^Adtancbubnts— Dbcxaratioiis 

ot  Parent. 

On  an  issue  as  to  whether  money  given 
by  a  parmt  to  a  child  was  an  advancement, 
evidence  of  declarations  by  the  parent  made 
after  the  sift  to  the  effect  that  it  was  an  ad- 
vancement was  not  competent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution,  t  427; 
vol.  20,  Cent  Dig.  Evidence,  S  106&] 

Z  Sahb— Book  of  Acoouhtb. 

On  an  issue  whether  money  given  by  a 
parent  to  a  child  was  an  advancement,  a  boolc 
of  accounts  kept  by  the  parent  and  in  which 
the  child  was  debited  was  admissible  to  show 
the  amount  of  the  alleged  advancement  and  the 
purposes  for  which  it  was  made. 
3.  Dksoknt  and  DiBTKiBunoR— Monkt  to 
Obtain  Pbofessionai.  Education. 

Under  Ky.  St.  1808,  f  1407,  declaring  that 
any  property  or  money  given  by  a  parent  or 
grandparent  to  a  descendant  shall  be  charged 
to  the  descendant  and  those  claiming  through 
him  on  distribution  of  the  estate  of  the  parent 
or  grandparent;  except  that  the  maintaining 
or  educating  or  the  giving  of  money  to  a  child 
or  grandchild  without  any  view  to  a  portion 
or  settlement  in  life  shall  not  be  deemed  an 
advancement,  sums  furnished  by  a  father  to 
his  son  to  enable  the  latter  to  obtain  a  pro- 
fessional education  and  charged  to  the  son  in 
a  book  of  accounts  kept  by  the  father  should 
be  regarded  as  advancements. 

Appeal  from  Clrcnlt  Court,  Nelson  County. 

"To  be  officially  r^orted." 

Suit  by  J..  HUI,  as  administrator  of  tbe 
estate  of  J.  W.  HUI,  deceased,  for  a  settle- 
ment of  the  estate.  From  a  decree  of  dis- 
tribution. J.  W.  Hill's  guardian  and  Rebecca 
T.  Gallbraltb  prosecute  separate  appeals. 
Reversed  and  remanded  with  directions  for 
Judgment. 

J.  S.  Kelly  and  Q.  S.  &  J.  S.  Fulton,  for 
Wallace  Hill's  guardian.  G.  T.  Atkinson 
and  N.  W.  Halfltead,  for  J.  W.  Hill  and  Re- 
becca T.  Galbreath. 

CARROLL,  C.  These  two  appeals  involve 
questions  that  arose  in  a  settlement  of  tbe 
estate  of  Dr.  J.  W.  Hill,  and  by  agreement 
of  counsel  are  beard  together. 

To  clearly  understand  the  issues,  it  will 
be  necessary  to  state  In  detail  the  facts.  Dr. 
3.  W.  Hill,  having  survived  his  wife,  died  in 
September,  1903,  leaving  surviving  him  a 
son,  Dr.  J.  W.  Hill,  a  daughter,  Ada  Hill, 
and  a  grandchild,  J.  Wallace  Hill,  son  of  a 
deceased  sou.  B.  F.  Hill,  as  his  only  heirs  at 
law.  He  owned  at  bis  death  an  Interest  in 
a  house  and  lot  in  Louisville,  Ky.,  and  a 
bouse  and  lot  in  Bardstown,  and  personal 
estate  of  little  value.  The  Bardstown  prop- 
erty sold  under  decree  for  $4,060,  and  the 
Louisville  property  for  $2,500.  The  adminis- 
trator brought  suit  for  a  settlement  of  the 
estate,  and  averred  among  other  things  that 
the  Louisville  property  was  conveyed  to  the 
decedent  and  his  wife  and  Rebecca  Oail- 


braltb,  and  that  each  owned  an  nndlTlded 
one-tbird  thereof;  that  a  note  for  $616,  as- 
serted as  a  claim  against  the  estate  by  Mary 
V.  Powell,  although  signed  by  tbe  decedent, 
and  Rebecca  Gallbralth,  was  In  fact  tbe  d^t 
of  Rebecca  Gallbralth  alone;  this  Rd>ecca 
Gallbralth  denied,  and  presented  a  claim 
against  the  estate  for  $329,  and  also  claimed 
to  be  the  owner  of  an  undivided  one-half  in* 
terest  In  tbe  Louisville  property;  and  Ada 
Hill  filed  a  claim  for  $41.26.  She  also  alleged 
that  her  father  advanced  to  B.  F.  Hill,  to 
enable  him  to  obtain  a  medical  education, 
$733,  and  in  addition  thereto,  $405  In  cash, 
and  a  sewing  machine  worth  $20,  In  all 
$1,138,  and  this  sum  she  asked  that  his  son 
J.  Wallace  HIII  be  charged  with  as  an  ad- 
vancement ;  that  he  bad  advanced  to  his  son. 
Dr.  J.  W.  Hill  to  enable  him  to  obtain  a  pro- 
fessional education  and  In  cash  tbe  sum  of 
$1,825,  and  sought  to  charge  him  with  this 
amount  as  an  advancement  The  Infant,  J. 
Wallace  Hill,  after  denying  that  his  father 
should  be  charged  with  the  advancements, 
averred  that  if  he  was  charged,  that  Ada  Hill 
should  also  be  charged  an  equal  sum  as  an 
advancement  for  her  education,  and  that  Ada 
Hill  and  Rebecca  Gallbralth  should  be  char- 
ged with  various  other  amounts.  Dr.  J.  W. 
Hill  admitted  that  the  charge  against  blm  of 
$1,325  was  correct,  and  on  bearing  of  the 
case  the  chancellor  adjudged  that  J.  Wallace 
Hill  should  be  charged  with  $1,138,  advanced 
to  his  father — being  the  full  amount  of  the 
advancement  asserted  against  him,  less  the 
value  of  the  sewing  machine,  $20;  Ada  HIU 
was  allowed  $38.25  on  her  claim  of  $41.25; 
Rebecca  Gallbralth  was  adjudged  to  own 
one-half  of  the  Louisville  property,  and  was 
charged  with  the  payment  of  the  Mary  V. 
Powell  note,  and  was  only  allowed  $107.80 
on  her  claim  of  $329  against  tbe  estate; 
Rebecca  Gallbralth  and  Ada  Hill  were  char- 
ged with  $129.33  rent  of  the  Bardstown  house 
from  October  17,  1903,  until  the  1st  of  Hay. 
1904,  at  the  time  the  purchaser  took  posses- 
sion under  a  decretal  sale.  J.  Wallace  Hill 
complains  of  so  much  of  the  Judgment  ss 
charges  him  with  the  advancements  to  bis 
father,  as  gave  Rebecca  Gallbralth  one-half 
of  the  Louisville  property,  of  the  allowance 
of  $88.25  on  the  claim  of  Ada  Hill,  and  ot 
the  allowance  of  $107.30  on  the  claim  of  Re- 
becca Gallbralth.  Rebecca  Gallbralth  com> 
plains  of  the  Judgment  requiring  her  to  pay 
the  note  of  Mary  V.  Powell,  and  Interest 
Ada  Hill  and  Rebecca  Gallbralth  complain 
of  the  Judgment  requiring  them  to  pay 
$129.33  rent 

The  most  Important  question  to  be  deter- 
mined Is  whether  or  not  tbe  Infant  shall  be 
charged  with  the  advancement  to  bis  father 
to  enable  him  to  obtain  a  professional  edu- 
cation. Section  1407  of  the  Kentucky  Stat- 
utes of  1903  reads:  "Any  real  or  personal 
property  or  money,  given  or  devised  by  a 
parent  or  grand-parent  to  a  descendant,  aha  11 
bo  charged  to  the  descendant  of  those  daim- 
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ing  through  bim  In  the  dlrlslon  and  distribu- 
tion of  the  nndevlaed  estate  of  the  parent 
or  grand-parent;  and  such  party  shall  re- 
ceive nothing  further  therefrom  until  the 
other  descendants  are  made  proportionately 
equal  with  him,  according  to  his  descendible 
and  distributable  share  of  the  whole  estate, 
real  and  personal,  devised  and  undevised. 
The  advancement  shall  be  estimated  accord- 
ing to  the  value  of  the  property  when  given. 
The  maintaining  or  educating,  or  the  giving 
of  money  to  a  child  or  grand-child,  without 
any  view  to  a  portion  or  settlement  in  life, 
shall  not  be  deemed  an  advancement"  This 
statute  has  been  before  the  court  In  a  number 
of  cases,  and  various  features  of  it  have  re- 
ceived construction,  but  the  precise  question 
here  presented  has  never  been  passed  on. 
It  appears  from  the  record  that  Dr.  J.  W. 
Hill  kept  a  book  of  accounts  against  his  two 
sons,  B.  F.  Hill  and  J.  W.  Hill,  In  which  book 
the  following  entries  appear  at  the  head  of 
the  account  of  B.  F.  Hill:  "B.  F.  Hill,  dr., 
to  J.  W.  Hill,  for  cash  furnished  him  at  med- 
ical school  at  Louisville,  and  New  Tork 
school,  as  follows."  Then  follows  a  number 
of  cash  items,  making  the  amount  before 
mentioned.  The  account  against  J.  W.  Hill 
is  entered  in  substantially  the  same  way. 
He  did  not  keep  any  account  against  his 
daughter,  Ada  Hill,  nor  does  It  appear  that 
be  ever  contemplated  charging  her  with  any 
advancements,  nor  does  the  record  disclose 
what  advancements,   if  any  she  received. 

Several  witnesses  testified  as  to  statements 
made  by  Dr.  Hill,  Indicating  a  purpose  on  his 
part  to  charge  his  two  sons  with  the  advance- 
ments made  to  them  for  the  purpose  of  ob- 
taining college  and  professional  educations. 
Some  of  these  declarations  were  made  during 
the  time  the  money  was  being  expended,  and 
others  subsequently.  In  Bailey's  Adm'r  v. 
Barclay,  80  S.  W.  377,  22  Ky.  Law  Rep.  1244, 
the  court  held  that  declarations  of  a  donor 
prior  to  or  contemporaneous  with  the  ad- 
vancemoits  are  competent,  but  that  subse- 
quent declarations  are  Inadmissible,  unless 
a  part  of  the  res  gests,  or  against  the  Interest 
of  the  donor.  And  under  the  rule  announced 
in  this  cas^  the  declarations  of  Dr.  Hill  sub- 
sequent to  the  advancements  made  to  his 
son  are  not  competent  evidence ;  but  the  book 
of  accounts  kept  by  Dr.  Hill  la  competent  to 
show  the  amount  of  the  advancements,  and 
the  purpose  for  which  the  advancements 
were  made,  and  Is  further  competent,  as  we 
shall  presently  show,  for  the  purpose  of 
establishing  that  the  advancements  wore 
made  to  B.  P.  Hill  with  a  view  to  a  portion 
or  a  settlement  In  life.  In  Bowles  v.  Win- 
chester, IS  Bush,  1,  the  court  held  that  the 
Intention  of  the  testator  will  not  control 
either  as  to  gift  of  money  or  land;  the  car- 
dinal object  of  the  statute  being  to  make 
those  entitled  to  the  estate  equal  In  Its  dis- 
tribution. The  provision  of  the  statute  that 
"maintaining  or  educating,  or  the  giving  of 
money  to  a  child  or  grand-child,  without  any 


view  to  a  portion  or  settlement  in  life,  shall 
not  be  deemed  an  advancement,"  Is  the  only 
exception,  and  In  all  other  cases  the  gift  or 
devise  must  be  charged.  In  that  case  the 
court  further  said  In  determining  whethor 
the  gift  to  the  heir  Is  within  the  exception 
provided  by  the  statute,  the  chancellor  must 
take  into  consideration  the  character  and 
value  of  the  ancestor's  estate,  the  sum  of 
money  given  to  the  child,  and  the  purpose 
for  which  It  Is  to  be  applied.  And  while 
no  definite  rule  can  be  prescribed,  the  excep- 
tion in  the  statute  applies  alone  to  money 
given  for  the  purposes  of  amusement,  health, 
education,  maintenance,  or  temporary  enjoy- 
ment, and  not  with  a  view  to  Its  Investment 
in  property,  or  Its  appropriation  in  any  mode 
In  which  it  may  be  permanently  enjoyed.  It 
is  the  duty  of  the  parent  to  give  to  his  child 
an  ordinary  education,  and  also  to  maintain 
and  provide  for  him  during  Infancy,  and 
money  or  property  necessary  for  these  pur- 
poses will  not  be  charged  to  the  child  as  an 
advancement  (Brannock  v.  Hamilton,  0  Bush, 
446),  nor  should  the  child  be  charged  with 
money  given  to  It  In  trifling  sums  or  in  keep- 
ing with  the  estate  of  the  parent  for  purposes 
of  amusement,  or  health,  or  travel.  As  said 
In  Bowles  v.  Winchester,  supra :  "To  estab- 
lish a  contrary  rule,  would  be  to  deprive 
the  parent  of  giving  and  the  child  from  re- 
ceiving the  smallest  donation  In  the  way  of 
money  for  purposes  of  amusement  or  pleas- 
ure without  the  child  accounting  for  It  In  the 
final  distribution  of  the  parent's  e8tat&" 

Dr.  Hill,  so  far  as  the  evidence  shows,  did 
not  keep  any  account  against  his  children 
for  money  expended  In  giving  them  an  ordi- 
nary education,  or  one  suited  to  their  sta- 
tion and  opportunities  in  life.  The  account 
only  begins  when  money  Is  expended  for  the 
purpose  of  giving  his  children  a  profession- 
al education,  and  the  potent  fact  that  the 
father  when  he  commenced  expending  money 
In  giving  them  a  professional  education  open- 
ed an  account  and  charged  the  children  with 
the  sum  so  furnished  Is  persuasive.  If  not 
conclusive,  of  the  proposition  that  this  money 
was  furnished  with  a  view  to  a  portion  or 
settlement  In  life.  The  chief  purpose  of  the 
statute  Is  to  provide  for  equality  In  the  dis- 
tribution of  estates,  and  to  require  children 
who  have  received  money  or  property  from 
the  ancestor  to  account  for  It  In  the  division 
of  the  undevised  estate,  and  the  court  In  In- 
terpreting this  statute  has  uniformly  con- 
strued it  with  a  view  to  carry  out  this  mani- 
fest legislative  Intention.  It  would  be  unfair 
and  unjust,  and  a  violation  of  the  spirit  of 
the  statute  to  say  that  a  child  who  had  been 
furnished  with  a  thousand  dollars  In  money 
or  property  must  be  charged  with  It  as  an 
advancement,  whether  so  Intended  hy  the 
parent  or  not,  and  another  rhild  who  had 
been  giv«i  a  similar  sum  to  enable  bIm  to 
obtain  a  professional  education,  with  a  view 
to  a  settlement  in  life,  should  not  be  required 
to  account  for  It;  although  an  equal  amount 
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bad  been  expended  In  educating  and  main- 
taining eacb  np  to  tbe  time  when  they  de- 
sired  to  start  out  for  tbemselTes— one  Id  tbe 
farm  or  counting  room,  the  other  in  a  pro- 
fession. To  one  child  the  opporutnlty  of  a 
professional  education  might  be  Infinitely 
more  valuable  than  a  costlier  gift  to  the  other 
In  agricultural  or  commercial  presents.  It 
may  be  that  some  cases  will  present  perplex- 
ing questions  In  the  application  of  tbia  rule ; 
but  the  chancellor,  with  all  tbe  facts  before 
bim,  will  not  find  it  dlfScuIt  to  determine 
whether  or  not  the  education  was  afforded  by 
the  parent  with  a  view  to  a  settlement  In 
life,  and  It  may  be  safely  assumed  that  when 
the  parent  In  the  discharge  of  his  natural 
and  legal  obligations  has  given  to  his  child 
an  ordinary,  or  even  a  college,  education,  If 
bis  means  will  Justify  it,  maizes  further  ad- 
vancements to  secure  him  an  education  that 
will  qualify  tbe  child  to  enter  a  profession, 
that  they  are  with  a  view  of  a  permanent 
settlement,  especially  when  the  parent  has 
manifested,  as  In  this  case,  that  such  was 
his  intention,  and  no  good  reason  can  be  as- 
signed why  the  child  who  is  equipped  with 
tbe  means  and  opportunity  of  obtaining  fame 
and  fortune  should  not  be  required  to  stand 
on  an  equal  footing  with  his  brother,  whose 
tastes  and  talents  will  be  satisfied  with  a 
competency  In  less  prominent  and  favored 
employments.  To  hold  otherwise,  would  be 
to  deny  that  equality  In  distribution  that  the 
statute  contemplates,  and  work  injustice  and 
favoritism  where  none  was  Intended.  We 
are  therefore  of  the  opinion  that  tbe  chancel- 
lor properly  charged  J.  Wallace  Hill  with  the 
advancement  to  Ids  father. 

Tbe  controversy  as  to  the  ownership  of 
the  Louisville  property,  and  whether  or  not 
Rebecca  Oallbraltb  should  be  charged  with 
the  Powell  note,  presents  several  compli- 
cated questions  of  fact  It  appears  that 
Miss  Gallbraitb,  who  is  a  sister  of  Dr.  Hill's 
wife,  and  a  maiden  lady,  was  deeply  In- 
terested in  the  welfare  and  success  of  Dr. 
B.  F.  Hill,  as  well  as  the  other  children,  and 
that  when  Dr.  B.  F.  Hill  located  In  Louis- 
ville, for  tbe  purpose  of  practicing  his  pro- 
fession, the  family  considered  that  it  would 
be  desirable  to  purchase  for  him  a  house 
and  lot,  with  tbe  expectation  on  their  part 
and  bis  that  he  would  soon  be  able  out  of 
bis  income  to  pay  for  the  property,  and  with 
this  view  a  house  and  lot  costing  $4,000 
was  purchased,  and  the  deed  made  to  Dr. 
3.  W.  Hill  and  wife  and  Miss  Gallbraitb. 
Two  thousand  dollars  of  the  purchase  money 
was  paid  in  cash,  and  notes  for  $1,000  due 
In  one  year,  $500  due  in  two  years,  and  $500 
due  in  three  years,  were  executed  for  tbe 
balance  of  the  purchase  money.  It  is  con- 
ceded that  Dr.  3.  W.  Hill,  or  he  and  his  wife, 
paid  $1,500  of  the  cash  payment,  and  that 
Miss  Gallbraitb  paid  the  other  $500,  and  tbe 
evidence  tends  to  show  that  she  paid  the 
$1,000  note.  When  the  other  notes  became 
due,  and  the  vendor,  Mrs.  Riley,  wanted  her 


money,  it  was  borrowed  from  Mary  V.  Pow- 
ell upon  notes  signed  by  Dr.  J.  W.  Hill  and 
Miss   Gallbraith.    One    of    these   notes    was 
paid  by  Miss  Gallbraitb,  the  other  $5G0  note, 
and  tbe  one  in  controversy  in  this  case,  was 
executed  on  September  1,  1887,  and  was  a 
Joint  note  signed  first  by  Miss   Gallbraitb. 
and  second  by  J.  W.  Hill,  Sr.    Interest  to 
the  amount  of  $180  was  paid  on  this  note  by 
Miss  Gallbraith.    There  is  testimony  indicat- 
ing that  this  was  the  individual  note  of  Miss 
Gallbraitb,  and  that  it  was  signed  by  Dr.  3. 
W.  Hill  as  her  surety,  but  Dr.  J.  W.  Hill,  Jr„ 
the  administrator  of  the  estate,  and  his  sis- 
ter.  Miss  Ada  Hill,   both  testify   positively 
that  the  money  on  this  note  was  borrowed 
for  the  purpose  of  malclng  up  the  $2,000  nec- 
essary to  pay  Dr.  J.  W.  Hill's  half  of  tbe  pur- 
chase price;  be  having  paid  the  otber  $1,500 
In  cash  when  the  bouse  was  purchased,  and 
that  It  was  tbe  debt  of  Dr.  J.  W.  Hill,  and 
we  are  disposed  to  accept  this  theory  of  the 
transaction,  and  hold  that  this  note  and  in- 
terest thereon  ($180)  should  be  paid  by  the 
estate  of  Dr.  J.  W.  Hill.    Entertaining  this 
view,   It  follows  that  Miss  Gallbraith  paid 
$2,000  of  the  purchase  price,  and  although 
tbe  deed  conveys  tbe  property  eqnally  and 
Jointly  to  Dr.  J.  W.  Hill,  bis  wife,  and  Miss 
Gallbraith,  and  imder  its  express  terms  Miss 
Gallbraitb  would  only  be  entitled  to  an  un- 
divided one-third  Interest  in  the  property. 
the  evidence  Is  vary  conclusive  that  it  was  un- 
derstood and  recognized  by  all  tbe  parties  to 
the  transaction  that  she  was  to  own  or  have 
an  undivided  one-half  interest    It   Is   also 
very  clear  that  this  deed  should  really  be 
treated  as  a  mortgage,  because  it  was  con- 
templated by  the  parties  at  tbe  time  of  tbe 
purchase  and  when  tbe  deed  was  made  that 
Dr.  B.  F.  Hill  would  pay  tbe  remainder  of 
the  purchase  price  due,  and  reimburse  his 
father  and  Miss  Gallbraith  for  the  money 
they  had  Invested  In  the  property,  and  there- 
fore the  chancellor  properly  adjudged  Miss 
Gallbraitb  to  be  the  owner  of  one-half  the 
proceeds  realized  from  the  sale  of  this  prop- 
erty.   Without  going  into  details,  we   have 
reached  the  conclusion  that  the  chancellor 
erred  in  allowing  Miss  Ada  Hill  $38.25  on 
her  claim,  and  In  allowing  Miss  Gallbraitb 
$107.30    on    her    account   of   $328.     Nothing 
should  have  been  allowed  on  either  of  these 
claims. 

The  only  remaining  question  Is  the  cbarge 
of  $129.33  against  Miss  Gallbraith  and  Miss 
Hill  for  the  rent  of  the  Bardstown  house 
from  October,  1903,  to  May,  1904.  It  api>ear8 
that  these  two  ladles  remained  in  the  house 
this  short  period  of  time  between  the  death 
of  Dr.  J.  W.  Hill  and  the  sale  of  the  property 
at  the  request  of  the  administrator,  and  a? 
much  for  tbe  purpose  of  talcing  care  of  and 
protecting  the  property  as  for  any  other  rea- 
son, and  tbe  administrator  testifies  that  it 
was  understood  that  they  should  pay  $3  a 
month  rent  for  the  house  during  the  time 
they  occupied  it    In  view  of  this  onderstand- 
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Ing  and  agreement,  and  the  manifest  diffi- 
culty there  would  hare  been  In  renting  the 
property  to  a  tenant  for  bo  short  a  period, 
we  think  they  should  be  charged  $3  per 
month  rent  from  October  17,  1903.  to  May  1, 
1904. 

The  Judgment  of  the  lower  court  is  re- 
versed, with  directions  to  enter  Judgments  in 
these  two  cases  In  conformity  to  this  opin- 
ion; the  costs  of  the  appeal  in  both  cases  to 
be  paid  by  the  estate. 


SOUTHERN  BY.   IN   KENTUCKY  ». 

SCANLON'S  ADM'B. 

(Court  of  Appeals  of  Kentucky.    May  2,  1908.) 

1.  Thiai.  —  MiBUCADiirs  lN8TBT7onoN8— Opin- 
ion OF  JUDOX. 

In  an  action  for  negligence,  causing  death, 
an  Instruction  that  if  there  was  an  absence  of 
slight  care  the  Jury  might  award  exemplary 
damages  as  a  itunishment  for  a  wrongful  act, 
or  acts  done  with  great  indifference  to  safety 
of  life  or  limb,  while  not  alone  cause  for  re- 
versal, was  improper,  liecause  of  the  possibility 
of  impresdng  the  jury  with  the  idea  that  the 
court  was  of  the  opinion  that  defendant's  pun- 
ishment ought  to  be  great  for  the  injury  in- 
flicted. 

2.  SAICK— CONFORlflTT    TO    BTIDBNOK. 

In  an  action  for  the  death  of  an  en^neer, 
killed  in  a  collision,  an  instruction  that  if  de- 
ceased received  notice  to  look  out  for  the  other 
train,  snflicient  to  put  an  ordinarily  pru- 
dent person  on  guard,  and  thereafter  he  tiUled 
to  stop  his  train,  thereby  contributing  to  the 
collision,  the  finding  should  be  for  defendant, 
was  erroneous,  in  the  absence  of  any  evidence 
that  deceased  did  stop  his  train  before  the 
collision  occurred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial.  t{  696-612.] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  J.  B.  Scanlon's  administrator 
against  the  Southern  Railway  in  Kentucky. 
From  a  Judgment  for  plalntifT,  both  parties 
appeal.  Reversed  on  defendant's  appeal,  af- 
firmed on  plaintiff's  appeal,  and  new  trial 
awarded. 

Humphrey,  Hlnes  &  Humphrey  and  E.  H. 
Galther,  for  appellant  James  F.  Vanarsdall, 
Robert  Harding,  E.  M.  Harding,  and  Oreene 
&  Van  Winkle,  for  appellee. 

NUNN,  J.  The  towns  of  Burgln  and  Har- 
rodsburg  are  situated  upon  the  line  of  appel- 
lant's railway,  and  are  five  miles  apart.  There 
Is  no  station  upon  the  line  of  railway  between 
these  towns,  and  at  the  time  of  the  occurrence 
hereinafter  stated  there  was  no  siding  or 
switch  on  the  line  to  enable  trains  to  meet 
and  pass  each  other.  On  June  14th  appellee's 
intestate,  J.  B.  Scanlon,  was  In  charge  of  one 
of  appellant's  freight  trains,  No.  62,  and  while 
at  Burgln  received  the  following  ordw  from 
appellant's  train  dispatcher:  "No.  62,  engine 
1,436,  will  run  ahead  of  second  96,  engine 
507,  until  overtaken."  This  order  was  re- 
ceived by  Scanlon  and  his  conductor  at  1 
Dilnnte  after  6  o'clock  a.  m.  This  order  gave 
him  the  right  of  way  over  the  track  to  Har- 


rodsburg,  and  he  left  Burgln  with  his  train 
as  required  by  it,  and  when  he  arrived  with- 
in one  mile  of  Harrodsburg,  and  when  going 
around  a  bill  and  curve  in  the  road,  his  en- 
gine came  in  collision  with  a  "work  train" 
coming  from  Harrodsburg,  at  the  rate  of  be- 
tween 40  to  45  miles  an  hour,  according  to 
appellee's  testimony,  and  according  to  appel- 
lant's testimony  12  to  15  miles  an  hour,  re- 
sulting In  demolishing  both  engines,  killing 
Scanlon  and  others  upon  the  train.  It  was 
21  minutes  after  6  o'clock  a.  m.  when  the 
collision  occurred,  as  shown  by  the  testimony. 
It  also  appears  that  the  following  order  was 
Issued  to  the  engineer  and  conductor  of  the 
"work  train"  at  Harrodsburg,  by  lite  chief 
train  dispatcher:  "Work  extra  1,442  will 
work  6  a.  m.  until  9  p.  m.  between  Burgln 
and  Salvisa,  protecting  against  second  and 
third  class  trains."  Scanlon's  train  was  a 
third-class  train,  and  second  96  following  It 
was  a  second-class  train.  The  order  to  the 
work  train  was  given  after  Scanlon  had  left 
Burgln,  and  he  had  no  notice  of  It  "Protec- 
tion against  second  and  third  class  trains,"^ 
as  used  in  the  order  to  the  work  train,  accord- 
ing to  the  proof,  meant  that  In  going  out  on 
the  road  to  work  from  Harrodsburg  It  was 
the  duty  Gt  the  engineer  and  conductor  not 
to  dp  BO  unless  they  should  first  send  out» 
in  advance  of  the  work  train,  either  the  fire- 
man or  one  of  the  brakemen,  equipped  with 
a  red  flag  and  three  torpedoes,  which  were- 
to  be  used  as  was  required  by  the  rules  of  the- 
oompany,  which  were  in  evidence. 

Appellant  admits  that  the  rules  of  the  com- 
pany were  not  strictly  complied  with  in  this 
matter,  but  proved  by  its  conductor  of  the- 
"work  train"  that  he  requested  a  foreman  of 
a  section  gang,  who  left  Harrodsburg  with 
his  section  hands,  before  6  o'clock  that  morn- 
ing, to  flag  appellee's  intestate's  train  and 
warn  those  in  (Aarge  that  the  work  train- 
would  be  in  the  cut  about  a  mile  distant  from- 
Harrodsburg.  The  appellant  also  proved  by 
one  or  two  of  the  sectlonmen  that  they  did 
flag  Scanlon's  train,  and  gave  him  the  warn- 
ing as  requested,  at  a  considerable  distance- 
from  the  cut  The  appellee  proved  many 
facts  and  circumstances  showing  that  this- 
clalm  of  giving  Scanlon  warning  of  the  pres- 
ence of  the  work  train  in  the  cut  was  very 
improbable.  As  this  case  will  have  to  be- 
reversed,  we  refrain  from  detailing  and  com- 
menting upon  the  testimony  produced  upon 
the  trial.  The  administrator  of  the  deceased 
Instituted  this  action  to  recover  (30,000  dam- 
ages for  the  negligent  killing  of  his  Intestate- 
by  the  appellant's  agent  and  servant  In  charge- 
of  the  work  train.  The  answer  presented  a 
traverse  in  the  flrst  paragraph  and  a  plea  or 
contributory  negligence  in  the  second.  This 
was  controverted  by  a  reply.  At  the  October 
term,  1904,  the  case  was  tried  upon  these  is- 
sues, resulting  in  a  verdict  for  appellee  in  the 
sum  of  $15,000.  The  Judgment  upon  this  ver- 
dict, upon  motion  of  appellant,  was  set  aside- 
by  the  court,  and  appellant  was  granted  a. 
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new  trial.  From  this  action  of  the  court 
Scanlon's  administrator  has  appealed,  and  the 
appeal  Is  heard  in  connection  with  this.  At 
the  February  term,  1905,  another  trial  was 
had,  resulting  In  a  verdict  for  appellee  in  the 
sum  of  $17,000.  The  court  having  overruled 
its  motion  and  gronnds  for  a  new  trial.  It 
prosecutes  this  appeal. 

We  deem  it  unnecessary  to  notice  any  of 
the  reasons  assigned  for  a  reversal,  except 
those  with  reference  to  the  instructions  given 
by  the  court,  as  on  other  questions  the  court 
committed  no  material  error  prejudicial  to  the 
substantial  rights  of  the  appellant  The  court 
closed  its  first  instruction  with  the  following 
language:  "If  you  believe  from  the  evidence 
that  such  negligent  act  or  acts  (if  any  there 
were)  were  d(Hie  in  such  a  manner  as  to  show 
that  there  was  an  absence  of  slight  care,  then 
you  may,  in  your  discretion,  find  for  the  plain- 
tiff, in  addition  to  compensatory  damages,  ex- 
emplary damages  as  a  punishment  meted  ont 
for  a  wrongful  act  or  acts  done  with  great 
indifference  to  the  safety  of  life  or  limb,"  etc. 
The  appellant  complains  of  these  words  in 
this  instruction:  "As  a  punishment  meted 
out  for  a  wrongfnl  act  or  acts  done  with 
great  indifference  to  the  safety  of  life  or 
limb."  This  is  technically  a  good  definition 
of  exemplary  or  punitive  damages,  but  these 
words  need  not  be  defined  by  the  court,  as 
their  meaning  is  well  understood,  and  In  ad- 
dition the  use  of  this  language  In  the  instme- 
tl<>n  may  hare  possibly  impressed  the  Jury 
that  the  conrt  was  of  the  opinion  that  the 
appellant's  punishment  ought  to  be  great  for 
the  Injury  llifllcted.  While  we  would  not  re- 
verse for  this,  it  would  be  better  on  another 
trial  to  omit  this  language  from  the  instruc- 
tion. 

Instruction  No.  2  reads  as  follows:  "How- 
ever, although  you  may  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  any 
degree  of  negligence  as  set  out  in  instruction 
No.  1,  yet  If  you  further  believe  from  the 
evidence  that  the  deceased,  John  B.  Scanlon, 
while  moving  his  train  west  after  leaving 
Bnrgin  station,  received  such  notice  to  look 
out  for  the  work  train  at  a  certain  point 
west  of  him  as  would  put  a  person  of  ordi- 
narily pmdent  habits,  acting  under  such 
or  similar  drcnmstances  as  then  existed  and 
surrounded  him,  on  guard,  and  that  thereafter 
he  failed  to  stop  his  train  at  said  point,  or 
before  he  reached  same,  and  that  thereby  he 
contributed  to  the  collision  that  resulted  in 
his  death,  then  you  should  find  for  the  de- 
fendant" This  instruction  would  have  been 
correct  if  the  following  words  had  been 
omitted:  "And  that  thereafter  he  failed  to 
stop  his  train  at  said  point  or  before  he 
reached  same,  and  that  thereby  he  contrih- 
uted  to  the  collision  that  resulted  in  his 
death."  There  Is  no  pretense  that  Scanlon 
stopped  his  train  before  the  collision  occurred, 
and  it  was  shown  that  those  in  charge  of  the 
work  train  were  negligent  in  running  It  up- 


on the  road  at  the  time  and  under  the  cir- 
cumstances shown  In  the  evidence;  but  not- 
withstanding their  negligence,  if  Scanlon  had 
received  such  notice  to  look  out  for  the  work 
train  at  a  point  west  of  him  as  would  put 
a  person  of  ordinarily  prudent  habits,  act- 
ing under  such  or  similar  circumstances  as 
then  existed  and  surrounded  him,  on  guard 
or  notice  that  the  work  train  was  ahead  of 
him  on  the  track,  and  he  continued  to  run  bis 
train  until  he  met  and  collided  with  the  work 
train,  then  appellee  should  not  be  permitted 
to  recover,  as  this  would  have  constituted 
negligence  on  the  part  of  his  Intestate. 

The  instructions  given  by  the  court  on  the 
first  trial  were  more  erroneous  than  upon 
the  last 

For  these  reasons  the  Judgment  of  the  low- 
er conrt  is  reversed  upon  the  appeal  of  the 
appellant  company,  and  affirmed  on  the  ap- 
peal of  Scanlon,  and  a  new  trial  is  awarded 
consistent  with  this  opinion. 


BBISBR  ▼.  CHESAPEAKE  ft  O.  RT.  CO. 
(Conrt  of  Appeals  of  Kentucky.    May  1,  1906.) 

1.  Railboadb — Ofxhation — ^DUTT   TO    Pbbson 
ON  Tback — Tbxspabseb. 

A  railroad  company  owed  no  lookout  daty 
to  a  trespasser  on  its  bridge;  all  that  the  law 
requires  being  that  after  his  peril  is  actually 
discovered  those  in  charge  of  the  tiain  should 
exercise  reasonable  diligence  to  prevent  injur- 
ing him. 

[Ed.  Note. — For  cases  in  point  see  toL  41. 
Cent  Dig.  Raih-oads,  {  i2S8^ 

2.  Samv. 

Where  a  railroad  maintains  at  each  end  of 
its  bridge  a  sign  with  a  warning  against  tres- 
passing, one  who  went  on  the  bridge  was  none 
the  less  a  trespasser  because  others  trespaased 
on  the  same  bridge;  mere  acquiescence  of  the 
railroad  company  not  being  sumcient  to  author- 
ise the  use  of  the  bridge  by  foot  paasengera, 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig;  Railroads,  Si  1228-1231.] 

3.  SAica — BanxiB  in  Crrr. 

That  a  railroad  bridge  is  located  within  city 
limits  does  not  impose  a  lookout  dn^  on  the 
railroad  company  as  to  trespassers  on  the 
bridge,  where  it  is  26  to  80  feet  above  the 
grade  of  the  street 

4.  Saiib— Evidence— Adiossibiutt. 

In  an  action  against  a  railroad  for  in- 
juries to  a  person  while  tr^^assing  on  its 
bridge,  the  plaintiff's  rights  were  not  prejudiced 
h]r  the  exclusion  of  evidence  as  to  the  distance 
within  which  a  train  conld  be  stopped,  where 
there  was  no  evidence  that  the  nJlroad  em- 

gloySs  actually  saw  the  plaintiff  before  he  was 
nrt. 

Appeal  from  Circuit  Court  Kenton  Oonnty. 

"Not  to  be  officially  reported." 

Action  by  John  J.  Belser  against  the  Gbeea- 
peake  ft  Ohio  Railway  Company.  Frmn  a 
Judgment  in  favor  of  defendant;  plaintiff 
appeals.    Affirmed- 

R.  C.  Williams,  for  appellant  Galvin  & 
Galvin,  for  appellee. 

BARKER,  J.  Appellant,  John  7.  Belaer, 
in  going  from  his  home  in  Covington  to  bis 
place  of  business  in  Newport  undertook  to 
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walk  across  appellee's  railroad  bridge  be< 
twetsa  Greenup  and  Garrard  streets^  in  Cov- 
ington, which  Is  elevated  from  2S  to  30  feet 
above  the  grade  of  the  streets  over  which 
It  crosses.  At  each  end  of  the  bridge  the 
appellee  maintains  a  sign  npon  which  Is 
written  the  following  warning  against  tres- 
passing: "Oantlon:  Keep  OfT  the  Bridge." 
When  about  midway  of  the  bridge,  one  of 
appellee's  trains  ran  np  from  behind  appel- 
lant and  knocked  him  off  the  track,  inflict- 
ing severe  bodily  injury,  to  recover  damages 
tor  which  he  Instituted  this  action.  Upon 
the  trial  of  the  case,  after  all  of  appellant's 
evidence  was  In,  the  trial  court  peremptorily 
Instructed  the  Jury  to  find  a  verdict  for 
appellee,  which  was  done,  and  of  which  ap- 
pellant now  complains. 

Appellant  being  a  trespasser  npon  appel- 
lee's bridge,  it  owed  him  no  lookout  duty 
whatever,  and  all  that  the  law  required  of 
It  was,  after  appellant's  peril  was  actually 
discovered  by  those  in  charge  of  its  train,  to 
exercise  reasonable  diligence  to  prevent  In- 
juring him.  Appellant  was  none  the  less 
a  trespasser  because  others  trespassed  upon 
the  same  bridge.  Mere  acquiescence  upon 
the  part  of  the  railroad  corporation  cannot 
be  construed  Into  permission  that  Its  bridge 
should  be  vised  by  foot  passengers  as  a  high- 
way. Brown's  Adm'r  v.  Louisville  &  Nash- 
ville Railroad  Ck>mpany,  97  Ky.  228,  SO  S. 
W.  6S9.  And  especially  Is  this  true  when  the 
trespassing  is  done  In  the  face  of  a  solemn 
warning  on  the  part  of  the  corporaticm,  for- 
bidding it  and  pointing  ont  the  danger  of  so 
doing. 

Nor  does  the  fact  that  the  trestle  or  bridge 
is  within  the  corporate  limits  of  Covington 
Impose  the  lookout  duty  which  Is  required 
when  a  train  runs  at  grade  through  a  mn- 
nldpality.  In  this  case  the  evidence  sho-.rs 
that  the  bridge  Is  elevated  26  or  SO  feet 
above  the  surface  of  the  earth.  No  one  can 
be  placed  in  danger  by  reason  of  the  oi>era- 
tlon  of  its  trains  across  It  without  his  taking 
great  pains  to  become  a  trespasser  upon  the 
corporation's  property.  No  reason  exists  for 
the  enforcement  of  the  lookout  duty  required 
when  trains  are  run  at  grade  through  the 
municipality,  when  they  are  operated  over  a 
bridge  at  a  high  altitude  above  the  surface 
of  the  street.  These  trestle  bridges,  such  as 
the  one  under  discussion,  are  erected  and 
maintained  at  great  cost  to  the  corporation, 
and  tbey  remove  a  serious  menace  to  public 
safety  which  occurs  when  railroads  are  op- 
eruted  through  cities  at  grade ;  and  both  rea- 
son and  expediency  require  that,  when  rail- 
roads are  operated  at  an  altitude,  they  should 
be  free  from  the  duties  and  restrictions  neces- 
sary from  the  danger  to  the  general  public 
when  they  are  operated  at  grade. 

No  injury  accrued  to  the  substantial  rights 
of  the  appellant  by  the  ruling  of  the  trial 
Jndge  In  excluding  evidence  as  to  the  distance 
02S.W.— 60 


at  which  a  train  being  operated  over  appel- 
lee's bridge  at  the  point  where  the  accident 
occurred  mlg^t  have .  been  stopped  by  the 
exercise  of  ordinary  diligence.  There  was  no 
evidence  adduced  that  the  onployte  of  ap- 
pellee actually  saw  appellant  on  the  track 
before  be  was  hurt  It  was  quite  immaterial 
that  they  could  have  seen  him,  bad  they 
looked.  They  were  not  required  by  any  duty 
to  him  to  look,  and  no  inference  that  they 
actually  saw  him  could  legitimately  be  drawn 
from  the  fact  that  they  might  have  seen 
him.  It  Is  manifest  that  It  would  be  entire- 
ly useless  to  announce  the  principle  that  the 
corporation  owes  a  trespasser  upon  Its  track 
no  lookout  duty.  If  the  evidence  that  the 
employte  might  have  seen  him,  had  they 
exercised  ordinary  diligence,  would  warrant 
the  Inference  that  they  actually  saw  him. 
Such  a  rule  would  reduce  a  prlncple  of  law 
to  a  question  of  fact  In  the  case  of  Thorn- 
ton V.  Louisville  &  Nashville  Railroad  Com- 
pany, 70  S.  W.  58,  24  Ky.  Law  Rep.  864, 
it  Is  said:  "When  a  recovery  is  sought  on 
the  ground  that  defendant's  employes  failed 
to  stop  or  slacken  the  speed  of  the  train 
after  their  discovery  of  plalntltTs  peril,  the 
burden  was  upon  plaintiff  to  show  that  this 
could  have  been  accomplished  In  time  to 
have  avoided  the  Injury."  In  the  case  of 
Smith's  Adm'r  v.  Illinois  Central  Railroad 
Company,  90  S.  W.  264,  28  Ky.  Law  Rep. 
723,  we  said:  "The  evidence,  without  con- 
tradiction, showed  that  the  decedent  was  a 
trespasser  upon  the  railroad  bridge  of  ap- 
pellee, and  the  trial  Judge  properly  held  her 
personal  representative  to  all  of  the  coo- 
sequences  flowing  from  her  being  wrongfully 
upon  it.  The  employes  of  the  corporation 
owed  her  no  lookout  duty  whatever.  All 
they  were  required  to  do  was,  after  actually 
discovering  her  peril,  to  exercise  ordinary 
diligence  to  stop  the  train  In  order  to  avoid 
Injuring  her.  This  proposition  of  law  has 
been  so  often  decided,  and  so  uniformly  up- 
held^ that  It  is  now  quite  beyond  question.  The 
railroad  had  the  exclusive  right  to  the  use 
of  Its  line  at  all  points  save  those  where 
the  public  had  a  right  to  be,  and  was  under 
no  duty  to  anticipate  the  presence  of  tres- 
passers. [Omitting  citations.]  The  Instruc- 
tions correctly  presented  this  view  of  the 
law  to  the  Jivy,  and  that  was  all  to  which 
appellant  was  entitled."  To  the  same  effect 
Is  L.  ft  N.  R.  R.  Co.  V.  Logsdon'B  Adm'r, 
81  S.  W.  657,  26  Ky.  Law  Rep.  467,  and 
Bastem  Kentucky  Railway  Co.  v.  Powell,  88 
S.  W.  629,  17  Ky.  Law  Rep.  1061. 

There  being  no  evidence  In  the  case  that 
appellee's  employes  In  charge  of  Its  train 
actually  saw  appellant  in  time  to  have  saved 
him  from  Injury,  the  court  very  properly 
awarded  a  peremptory  instruction  to  the  Jury 
to  find  for  appellee.  In  all  of  the  cases  relied 
on  by  appellant  as  authorizing  the  submlsi- 
slon  of  bis  question  to  the  Jury,  there  was 
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more  or   less    evidence   that  the  employdi 
actually  saw  the  injured  party  in  time  to 
baTe  saved  him  from  injuiy.    Not  so  in  this 
case. 
JnOgmsat  affirmed. 


CORWIN  V.  YOUNG. 

(Court  of  Appeals  of  Eentuekj.    May.  1,  1900.) 

Appeai/— Habicless  Ebbob— Inbtbuctions. 

Where,  in  an  action  on  a  contract,  the  jary 
found  for  defendant  upon  her  contention  that 
the  contract  was  not  made,  error,  if  any,  in  an 
instruction  on  the  measure  of  damages,  was 
harmless. 

Appeal  from  Clrcait  Court,  Pendleton 
County. 

"Not  p>  be  officially  reported." 

Action  by  R.  F.  Corwln  against  Mary  A. 
Toung.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Jno.  H.  Barlcer,  for  appellant  Applegate 
*  Clarke,  for  appellee. 

HOBSON,  ax  R.  F.  Corwln  instituted 
this  action  to  recover  damages  of  Mary  A. 
Toung  for  her  refusal  to  permit  him  to  culti- 
vate some  land  owned  by  N.  C.  Young  her 
husband,  which  he  claimed  to  have  rented 
verbally  of  her  husband  before  bis  death. 
He  alleged  that  the  contract  sued  on  was 
made  in  November,  1908,  and  that  N.  C. 
Young  died  in  February,  1904,  before  he  was 
put  In  possession  of  the  land.  The  defendant 
filed  an  answer,  in  which  she  denied  that  her 
husband  had  made  the  contract  alleged,  or 
had  rented  the  land  to  the  plaintiff.  The 
case  was  tried  before  a  jury,  who  found  a 
verdict  for  the  defendant,  and  the  plaintiff 
appeals. 

The  chief  complaint  of  the  appellant  Is 
that  the  court,  in  instructing  the  jury,  did 
not  give  them  the  correct  measure  of  dam- 
ages. But  under  the  evidence  and  the  In- 
structlons  which  the  court  gave  the  jury,  if 
they  had  believed  the  plaintiff's  case  made 
out,  they  would  have  found  for  him  in  the 
sum  of  about  |7  on  account  of  labor  that  he 
bad  done  on  the  land  and  his  expenses  in 
looking  for  another  tract  In  finding  a  ver- 
dict for  the  defendant  under  the  instructions, 
the  jury  necessarily  found  in  favor  of  the  de- 
fendant on  the  issue  as  to  whether  the  con- 
tract allied  by  the  plaintiff  had  been  mad& 
When  the  jury  reached  the  conclusion  that 
the  CMitract  alleged  by  the  plaintiff  had  not 
been  made,  be  was  not  prejudiced  by  the 
instruction  as  to  the  measure  of  damogee; 
for  In  that  view  of  the  case  their  verdict 
would  have  been  the  same  as  it  was  if  the 
Instruction  asked  by  him  on  the  measure  of 
damages  had  been  given.  While  the  evidence 
was  conflicting,  it  was  so  nearly  balanced  that 
we  cannot  say  the  verdict  is  against  the 
evidence. 

Judgment  affirmed. 


CITY  OF  MADISONVIUiB  t.  HARDHAN. 
(Court  of  Appeals  of  Kentucky.    May  1.  1906.) 

1.  MuniOIFAI.       GOBPOBATIONS    —    DETECnVE 
SewEBS— DiBCHABOB  OrSBWAOE— LiIABtUTT. 

Where  a  city  so  constructed  Its  sewers  that 
filth  accumulated  near  a  person's  premiaea. 
causing  injuries  to  the  premises  and  sickneaa, 
annoyance  and  discomfort  to  the  person,  the 
city  was  liable. 

[Eid.  Note. — For  cases  in  point,  see  vol.  S8, 
Cent.   I^   Municipal   Corporations,    (f    1780- 

2.  Nuisance  —  Pbitatb  Nuisahcb— MsABtiBK 
OF  Daiiaoes. 

Where  a  nuisance  is  permanent  the  measure 
of  damages  is  the  depreciation  in  the  markrt 
value  of  the  property;  hut  if  the  nuisance  is 
temporary,  the  measure  of  damages  is  the  de- 
preciation in  the  rental  value  of  the  proper^, 
if  it  be  rented,  or,  if  occupied  by  the  owner,  the 
damage  to  its  use  and  occupation. 

[EM.  Note. — For  cases  in  point  see  voL  37, 
Cent  Dig.  Nuisance,  {  126.] 
8.  Sake. 

In  the  spring  of  1903  a  dty  completed  a 
sewer  to  a  point  in  front  of  a  person's  property. 
It  could  at  any  time  have  removed  a  nn&ance 
created  by  accumulation  of  filth  near  the  prop- 
ertv  by  extending  the  sewer  beyond  the  property 
and  up  to  the  place  where  it  was  oontemplated 
the  sewer  should  go.  For  two  years  no  change 
was  made  by  the  city.  Bold,  that  the  nuisance 
was  permanent,  making  the  measure  of  damages 
the  depreciation  in  the  market  value  of  the 
property. 

[Ed.  Note. — ^For  cases  in  point  see  voL  87, 
C«it  Dig.  Nuisance,  H  124-126.] 

4.  SaUB— DaICAOBB— ElXOBBBIVE  Daxaoes. 

In  an  action  for  a  nuisance,  the  evidence 
on  the  qaestion  of  the  depreciation  in  the  market 
value  of  the  property  injured  was  conflicting: 
some  of  the  witnesses  testifying  that  the  value 
had  not  been  decreased,  while  odiers  placed 
the  damages  at  a  considerable  sum.  Plaintiff 
became  sick  in  consequence  of  the  odors  coming 
from  the  nuisance.  Held,  that  a  verdict  of 
SMO  was  not  excessive;  it  Including  past  and 
future  damages. 

6.  MuniOIPAIi     COBPOBATIORI— OORSTBCCnoN 
or  SeWEBS— LlABIUTT. 

^ough  a  city,  in  the  exercise  ot  its  govern- 
mental functions,  may  construct  sewers,  it  has 
no  right  to  complete  a  sewer  in  such  a  manner 
that  It  will  discharge  near  the  projierty  of  a  pei^ 
son  the  accumulated  filth. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  86. 
C!ent  Dig.  Municipal  Corporations,  {  178&] 

Appeal  from  Circuit  Court,  Hopkins  Coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  J.  F.  Hardman  against  the  dty 
of  Madisonvllle.    From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Yost  &  Laffoon  and  Gibson  &  Hall,  for  ap- 
pellant Gordon,  Gordon  &  Ooz,  for  ap- 
pellee. 

CARROLL,  O.  Prior  to  1902,  a  large  cover- 
ed sewer  in  the  city  of  Madisonvllle  stopped 
at  Union  street  and  from  that  point  the 
water  and  filth  from  the  sewer  flowed  In  a 
natural  drain,  or  branch,  that  passed  close 
by  the  house  and  pronises  of  appellant 
This  open  drain  afforded  a  convenient  recep- 
tacle Into  which  the  garbage,  refuse,  and 
trash  from  adjacent  premises  was  thrown. 
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causing  at  timefl,  in  connection  with  tbe  flow 
of  the  sewer,  disagreeable  odors,  obnoxious 
fumes,  and  an  accumulation  of  insects  annoy- 
ing and  injurious  to  tlie  health  of  the  people 
living  in  the  ▼idnlty.  The  city  in  1902  ex- 
tended its  sewer  In  the  bed  of  the  drain  about 
800  feet  from  Union  street,  and  to  a  point 
within  S7  feet  of  appellant's  front  door.  This 
sewer,  when  completed  to  Franklin  street, 
was  about  1,000  feet  in  length,  and  into  it 
the  drainage  and  filth  from  a  livery  stable^ 
bathrooms,  water-closets,  and  other  sources, 
were  conducted  and  carried  in  a  volume  to 
the  mouth,  and  there  discharged. 

To  recover  for  the  Injury  thus  wantonly 
Inflicted  upon  bis  property  and  health  appel- 
lee brought  this  action,  allying  in  substance 
that  the  city  improperly  and  negligently  con- 
structed its  sewer  so  that  It  ran  to  and  stc^ 
ped  at  a  point  near  his  home,  and  caused  the 
water  and  filth  to  accumulate  there,  and  be- 
come stagnant  and  breed  malarial  diseases, 
jMlsonous  Insects,  obnoxious  gases  and  odors, 
and  as  a  consequence  the  market  value  of 
his  property  was  depreciated,  and  as  a  direct 
result  of  the  nuisance  his  family  suffered 
great  annoyance  and  discomfort,  and  be  con- 
tracted a  fever  that  caused  blm  loss  of  time, 
expense,  and  suffering.  A  demurrer  to  the 
petition  was  overruled,  and  by  its  answer  the 
city  traversed  the  petition,  and  in  the  second 
paragraph  averred  that  the  sewer  complained 
of  was  built  with  the  consent  and  approval 
of  a^ellant  A  reply  to  tills  paragraph  com- 
pleted the  pleadings,  and  on  the  trial  the  ap- 
pellee recovered  $500.  The  city  contends 
that  the  court  erred  In  overruling  the  de- 
murrer to  the  petition,  In  allowing  appellee 
to  recover  for  sickness,  in  fixing  the  measure 
of  damage  to  the  property  at  the  decrease  in 
its  market  value,  that  it  was  not  permitted 
to  prove  that  the  sewer  was  constructed 
with  the  consent  of  appellee,  and  that  the 
verdict  la  excessive. 

Counsel  for  appellant  do  not  point  out  In 
their  brief  the  grounds  upon  which  they 
based  their  demurrer,  nor  do  they  assign  any 
good  reason  why  the  petition  is  not  sufficient 
In  an  action  such  as  this,  a  recovery  may  be 
had  where  the  evidence  justifies  it  for  sick- 
ness, disease,  annoyance,  discomfort,-  and  in- 
juries to  property.  In  fact,  every  injury  to 
person  and  property  that  the  person  com- 
plaining has  sustained  by  reason  of  the 
nuisance  may  be  recovered  in  one  action. 
There  was  suffldent  evidence  introduced  to 
authorize  a  submission  of  the  issues  to  the 
jury,  and  the  court  correctly  presented  the 
law  in  the  instructions  given. 

Counsel  earnestly  insists  that  the  measure 
of  damage  to  the  property  was  the  deprecia- 
tion in  its  rental  value,  and  not  the  deprecia- 
tion in  its  market  value.  The  rule  in  this 
state  Is  that,  where  the  lnjm:y  or  nuisance 
complained  of  Is  permanent,  the  measure  of 
damage  is  the  depredation  In  the  market 
value  of  the  property,  and  in  this  class  of 
cases  limitation  begins  to  run  from  the  com- 


pletion of  the  Improvement  or  the  structure 
whatever  it  may  be,  that  caused  the  injury, 
and  the  action  is  barred  in  five  years  from 
that  time,  and  all  the  damages  for  past, 
present,  and  future  Injury  must  be  recovered 
in  one  action.  Hay  v.  City  of  Lexington,  71 
B.  W.  867,  24  Ky.  Law  Rep.  1405;  City  of 
Padncah  t.  Allen,  63  S.  W.  981,  23  Ey.  Law 
R^.  701.  If,  however,  the  nuisance  is  tem- 
porary in  its  character,  and  such  a  thing  that 
it  may  be  readily  remedied,  removed,  or 
abated,  the  measure  of  damage  is  the  de- 
preciation in  the  rental  value  of  the  prop- 
erty, if  it  be  rented  out,  or,  if  It  is  occupied 
by  the  owner,  the  damage  to  its  use  and  occu- 
pation, and  in  this  class  of  cases  successive 
actions  may  be  brought  for  damages  caused 
by  continuance  of  the  nuisance.  In  apply- 
ing these  rules,  it  is  often  a  difficult  matter 
to  determine  wfaetbor  the  nuisance  is  per- 
manent or  temporary,  or  to  establish  any 
fixed  nil&  The  solution  of  the  question  de- 
pends In  a  large  measure  upon  the  facts  of 
each  case.  In  the  case  at  bar  the  sewer  was 
completed  t*  a  point  in  front  of  appellee's 
house  In  the  spring  of  1903,  and  the  city 
could  at  any  time  have  removed  the  trouble 
by  extending  the  sewer  beyond  his  premises 
and  to  the  place  where  it  seems  to  have  lieen 
contemplated  It  would  go ;  but  when  the  trial 
was  had  In  January,  1905,  no  change  had 
been  made,  and  it  is  fair  to  assume  that  the 
city  intends  the  sewer  to  remain  as  it  was 
when  work  on  it  was  stopped  in  1903,  and 
therefore  it  may  be  said  to  fall  within  the 
line  of  permanent  structures,  and  the  meas- 
ure of  damage  to  appellee's  property  was  as 
stated  in  the  Instructions — the  depreciation 
it  its  marliet  value  directly  caused  by  the 
nuisance.  It  does  not  appear  that  appellee 
with  any  thought  that  the  sewer  would  be 
constructed  to  his  premises  and  there  stop, 
approved  the  building  of  the  sewer,  or  con- 
sented to  the  improvement,  and  the  trial 
judge  properly  refused  to  submit  this  ques- 
tion to  the  jury. 

Counsel  also  contend  that  the  verdict  Is 
excessive.  The  evidence  as  to  the  depreda- 
tion In  the  market  value  of  appellee's  prop- 
erty Is  conflicting.  Some  of  the  witnesses 
say  that  ita  value  had  not  been  decreased, 
while  others  placed  the  damages  at  a  con- 
siderable sum.  The  testimony  that  hla  sick- 
ness was  caused  by  the  obnoxious  gases  and 
poisonous  odors  that  came  from  the  filth  dis- 
charged from  the  sewer  Is  quite  conclusive, 
and,-  under  all  the  circumstances  proven  in 
this  case,  we  are  of  the  opinion  that  the  ver- 
dict of  the  jury  was  very  reasonable  indeed — 
as  the  appellee  cannot  again  recover  in  dam- 
ages for  injury  to  his  property  by  tills  sewer 
in  the  condition  It  was  in  at  the  time  of  the 
trial.  Cities  in  the  exercise  of  their  govern- 
mental functions  may  construct  sewers, 
streets,  and  other  similar  improvements ;  but 
they  have  no  right  to  build  a  sewer  in  such 
a  manner  that  it  will  discbarge  at  the  very 
door  of  a  dtizen  the   accumulated  filth  of 
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UTCry  stables,  hotels,  water-closets,  and  bath- 
rooms, aud,  when  gollty  of  snch  wanton  dis- 
regard of  the  rights  of  others,  they  must  re- 
spond In  damages. 
The  judgment  is  affirmed. 


ADAMS  BXPBBSS  00.  ▼.  COMMON- 
WBALTH.    (Na  1,885.) 

(Court    of   Appeals   of    KsBtncky.    April   27, 

1.  OomiEBOK — Intkbstati  Tbaffio — Saia  or 
Intoxioating  Liquoks. 

Where  a  liquor  dealer  outside  the  state 
ships  whiakr  O.  O.  D.  into  the  state  consigned 
to  M>e  who  has  not  ordered  it,  and  then  notifies 
Um  thereof,  whereupon  he  pays  for  and  re- 
ceives it,  the  transaction  is  not  interstate  com- 
merce. 

2.  ImnxioATino  LiquoRS — Violatioii'  or  Pao- 
HiBinoir  Law— BxPBKSs  CoiiFANixa. 

Where  a  liquor  dealer  outside  the  state 
■hips  whisky  by  an  express  company  C.  O.  D. 
consigned  to  one  who  has  not  ordered  It,  and 
then  notifies  him  thereof  whereupon  he  iMiya 
the  companT  therefor  and  receives  It,  the  com- 
pany is  guiltv  of  violating  the  prohibition  law, 
even  if  it  believes  the  acts  of  the  consignor  are 
legitimate  acts  of  interstate  commerce. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  IntozicaUng  Liquors,  |  161.] 

3.  Sakb — BvroraCE. 

Bvidoice  <m  a  prosecution  of  an  express 
company  for  violation  of  the  prohibition  law 
held  sufficient  to  show  that  It  knew  the  nature 
of  the  transaction. 

Appeal  from  Circuit  Court,  ICnox  County. 

"To  be  officially  reported." 

The  Adams  Express  Company  was  convict- 
ed of  a  violation  of  the  prohibition  law,  and 
appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  Joseph  S.  Gray- 
don,  and  0.  W.  Metcalf,  for  appellant  N.  B. 
Hays,  Atty.  Gen.,  and  Charles  H.  Morris, 
for  the  Commonwealth. 

BARKBR,  J.  The  appellant  was  Indicted 
by  the  grand  jury  of  Knox  county,  Ky.,  for  a 
violation  of  the  prohibition  law  preralllng 
therein.  The  Indictment  contains  much  sur- 
plusage with  reference  to  what  is  called  the 
"C  O.  D.  Statute,"  and  as  to  the  manner  in 
which  the  Adams  Express  Company  received 
the  whisky  said  to  have  been  sold  by  It  In 
contravention  of  law.  Stripped  of  all  unnec- 
essary verbiage,  the  Indictment  contains  a 
statement  sufficient  to  charge  the  defendant 
company  with  a  sale  of  liquor  by  retail.  In 
violation  of  the  prohibition  statute  applicable 
to  Knox  county;  and  as  to  the  unnecessary 
allegationB,  they  may  be  dismissed  from  view 
nnder  the  shelter  of  the  maxim  "utile,  per 
Inutile  non  vltlatnr."  The  defendant  com- 
pany pleaded  not  guilty,  and  the  case  was 
submitted  to  tbe  court  on  the  law  and  facts — 
the  Intervention  of  a  jury  being  waived — ^re- 
sulting In  an  adverse  judgment  against  It 

The  evidence  showed,  for  the  common- 
wealth, the  delivery  by  tbe  defendant's  agent 
3.  A.  oiwens,  to  one  J.  D.  Main,  of  a  gallon  of 


whisky,  for  which  be  paid  $8.80^  which  the 
agent  at  once  trannnltted  to  the  shipper  of 
the  whisky  in  Cincinnati ;  also  that  Main  did 
not  order  the  whisky,  and  did  not  know  the 
name  of  the  consignor,  but  it  was  shipped  to 
him  at  Barbourvllle,  Knox  county,  Ky.,  from 
Cincinnati,  by  the  Adams  Express  Company, 
C.  O.  D.  This  is  but  a  small  part  of  a  gen- 
eral system  prevailing  by  which  nnscmpn- 
Ions  dealers  in  whisky  nnd^take,  through 
the  facile  aid  of  express  companies,  to  evade 
the  prohibition  laws  in  effect  In  certain  coun- 
ties in  the  state,  and  retail  liquor  tborein 
In  violation  of  the  laws  forbidding  such  traf- 
fic. By  this  system  tbe  names  of  the  men  ac- 
customed to  drink  whisky  are  obtained  by 
the  dealers,  and  then,  without  any  order 
therefor,  or  any  contract  whatever,  the  whis- 
ky In  gallon  packages  Is  sent  to  various  small 
towns  throughout  the  prohibition  counties, 
addressed  to  the  parties  whose  names  are 
thus  acquired.  The  express  company  does 
not  notify  the  Involuntary  consignee,  but  sim- 
ply holds  the  whisky  In  Its  warerooms,  and 
tbe  party  in  whose  name  the  liquor  had  been 
expressed  receives  notice,  either  by  postal 
from  tbe  consignor,  or  by  some  local  agent 
of  his  in  the  county,  that  there  is  an  express 
package  for  him,  and  then,  whenever  the 
thirst  for  liquor  becomes  sufficiently  strong 
to  tonpt  him  to  pay  the  express  charges  and 
take  It  out  of  the  express  office,  this  Is  done. 
The  name  of  the  consignor  Is  not  known  by 
the  involuntary  consignee,  and  the  address 
for  tbe  return  of  the  money  Is  the  number 
of  a  lock  box  in  the  Cincinnati  post  office. 
After  the  involuntary  consignee  becomes 
sufficiently  acquainted  with  tbe  system  exist- 
ing between  the  consignor  and  the  express 
company,  he  finds  that  a  gallon  of  liquor  Is 
generally  kept  at  the  express  office  subject 
to  his  order  and  the  payment  of  charges,  and 
he  goes  there  for  it  with  the  same  confidence 
that  he  would  go  to  an  ordinary  dealer. 
The  evidence  in  this  case  shows  that  within 
six  months  next  before  the  trial,  J.  D.  Bilala 
had  taken  from  the  Adams  Ehcpress  Com- 
pany's office  at  Barbourvllle,  Ky.,  as  many  as 
20  separate  packages  of  whisky,  of  a  gallon 
each,  and  the  testimony  of  the  express  agent 
shows  that  he  often  had  as  many  as  60  gnU 
Ions  of  whisky  on  hand  at  one  time  consign- 
ed to  various  parties  nnder  the  same  system. 
Frequently,  several  parties  club  In  and  take 
out  whisky  together,  dividing  It  in  propor- 
tion to  the  amounts  paid  In  by  each ;  It  being 
a  rigid  rule  of  the  defendant  company  never 
to  deliver  the  whisky  to  any  person  other 
than  the  named  consignee.  It  was  stipulated 
between  the  commonwealth  and  the  defoad- 
ant  that  the  whisky  In  questlcHi  was  shipped 
from  Cincinnati  In  tbe  ordinary  course  of  the 
express  business. 

Tbe  first  and  crucial  qnestlon  in  this  case 
Is  whether  or  not  the  shipment  and  delivery 
of  the  whisky  was  an  act  of  Intestate  com- 
merce. If  so.  It  may  be  conceded  that  the 
defendant  should  go  acquit;  if  not  It  U  prac- 
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tlcally  conceded  that  the  acts  of  the  defend- 
ant oHistltnted  a  sale  of  liquor  in  Knox  coun- 
ty In  violation  of  the  prohibition  law.  Wa 
do  not  think  the  amendment  of  the  prohibi- 
tion law  commonly  denominated  the  "Farrls" 
or  "0.  O.  D."  law  has  any  bearing  npon  the 
merits  of  the  offense  nnder  discussion.  The 
learned  counsel  for  appellant  hinge  the  whole 
defense  on  the  fact  that  the  act  of  the  express 
company  constituted  the  carrying  on  of  inter- 
state commerce,  and  the  C.  O.  D.  law,  being 
an  attempt  to  regulate  Interstate  commerce, 
which  admittedly  Is  under  the  exclusive  reg- 
ulation of  the  Congress  of  the  United  States, 
is  for  that  reason  void.  This  may  be  con- 
ceded. However,  if  the  O.  O.  D.  amendment 
was  stricken  from  the  statute  book  entirely, 
<t  would  not  affect  In  any  way  the  merits  of 
the  transaction  under  investigation  as  we 
see  it  The  prohibition  statute,  without  the 
amendment,  forbids,  under  penalty,  the  sale 
of  liquor  by  retail  in  Knox  county;  but  nei- 
ther the  statute  itself,  nor  the  amendment 
thereto,  undertakes  to  regulate  Interstate 
commerce.  No  state  statute  can  affect  Intei^ 
state  commerce,  and  the  l/egislature  did  not 
attempt  to  do  so  by  that  In  question. 

We  do  not  agree  to  the  proposition  that  the 
transaction  which  took  place  between  the  ex- 
press company  and  J.  D.  Main  in  Knox 
county  was  interstate  commerce.  Nor  do 
we  agree  with  the  Attorney  General  in  bis 
view  of  the  effect  of  the  Wilson  bill  upon 
the  transaction  in  hand.  As  we  understand 
him,  he  insists  that,  although  the  shipment 
from  Cincinnati  be  conceded  to  have  been  a 
legitimate  act  of  interstate  commerce  In  Its 
original  Inception,  yet  after  ttie  goods  ar- 
rived in  BarbourvUle,  If  kept  overtime  in  a 
wareroom,  then  the  transaction  ceases  to  be 
one  of  Interstate  commerce,  and  becomes  one 
of  local  commerce.  We  do  not  understand 
the  Wilson  bill,  as  construed  by  the  Supreme 
Court  of  the  United  States,  to  have  this  ef- 
fect upon  a  shipment  of  the  kind  under 
discussion.  Without  naming  the  decisions, 
or  discussing  them  with  minute  particularity, 
xre  understand  the  Supreme  Court  to  have  de- 
cided, in  the  various  cases  cited  in  the  briefs 
of  counsel,  that,  where  the  whisky  Is  purchas- 
ed in  a  foreign  state,  it  may  be  shipped  by  the 
seller  to  the  buyer  into  a  state  where  the 
sale  of  llqnor  Is  prohibited  by  law;  that  it  is 
Interstate  commerce,  unaffected  by  the  local 
law,  until  It  is  delivered  to  the  consignee, 
and  the  mere  lapse  of  time,  or  the  particular 
place  where  the  goods  are  kept  until  called 
for,  have  no  effect  to  change  the  quality  of 
tbe  transaction  so  that  it  ceases  to  t>e  in- 
terstate commerce  before  the  delivery.  If 
this  were  not  true,  then  If  the  consignee  hap- 
pened to  be  absent  from  home,  or  refuse  to 
call  for  his  goods  promptly,  that  which  was 
a  Intimate  transaction  In  its  original  incep- 
tion would  become  vicious  and  illegal  by  the 
mere  lapse  of  time  occasioned  by  the  negli- 
gence of  the  consignee.  If  the  transaction 
be   iBtentat*  commere*  oiginally,  It  con- 


tinues so  until  the  goods  are  delivered  Ints 
the  hands  of  the  consignee. 

But  was  this  transaction  Interstate  com- 
merce? No  contract  of  purchase  Is  even  pre- 
tended to  have  been  made  In  Cincinnati.  So 
far  as  the  consignor  is  concerned,  he  simply 
shipped  his  Illegitimate  goods  Into  the  state 
of  Kentucky  to  a  point  where  the  prohibi- 
tion law  prevails,  and  through  the  Instru- 
mentality of  the  express  company  there 
made  a  sale  to  J.  D.  Main.  No  one  dle- 
pntee,  or  can  dispute,  that  the  transaction, 
so  far  as  tbe  consignor  was  concerned, 
was  illegitimate  and  in  violation  of  the 
law.  He  shipped  forbidden  goods  into 
a  prohibition  district  of  Kentucky  for 
the  chance  of  being  able  to  sell  it  after  it 
reached  Its  destination  to  Main.  So  far  as 
he  Is  concerned,  the  transaction  In  substance 
Is  the  same  as  If  be  had  brought  the  whisky 
himself  to  BarbourvlUe  and  there  sold  it  te 
Main.  This  being  true,  the  transaction  was 
not  Interstate  commerce.  Tbe  common- 
wealth proved  facts  which,  of  themselvee, 
established  the  guilt  of  the  defendant  com- 
pany. It  showed  the  existence  of  tbe  pre- 
hHbltlon  law  in  Knox  county,  the  delivery  of 
liquor  t)y  the  defendant  to  Main,  and  the 
payment  of  tbe  price  by  the  latter  to  tbe 
company's  agent  These  facts  constituted 
an  offense  under  the  prohibition  laws  pre- 
vailing at  the  place  of  sale,  and  the  defend- 
ant Is  guilty  unless  It  has  a  defense  which 
takes  the  transaction  from  without  tbe  op- 
eration of  tbe  state  statute.  It  seeks  to  de 
this  by  alleging  that  tbe  transaction  was  in- 
terstate commerce.  Ttie  burden  to  establish 
this  fact  is  upon  the  defendant  There  can  be 
no  doubt  of  the  soundness  of  this  proposi- 
tion. When  tbe  commonwealth  has  estab- 
lished facts  which  riiow  the  guilt  of  tbe  ac- 
cused, if  the  defendant  sedcs  to  avoid  tbe 
legal  effect  of  this  evidence.  It  must  do  It  to 
the  satisfaction  of  the  court  or  Jury,  or 
else  be  condemned.  Did  tbe  defendant  show 
tbat  tbe  transaction  out  of  wblcb  grew  tbe 
offense  with  which  It  stood  charged  was  lur 
terstate  commerce?  The  answer  to  this 
must  be  In  tbe  negative.  It  simply  showed 
tbat  it  received  In  Cincinnati,  in  the  usual 
course  of  business,  whlcii  means  no  more, 
as  we  understand  It,  than  that  tbe  goods 
were  shipped  in  tbe  ordinary  way,  wblsky 
consigned  to  J.  D.  Main  in  Barbonrville,  Ky; 
but  this  does  not  constitute  interstate  con>- 
merce.  Unless  there  was  a  bona  fide  ship- 
ment to  a  real  consignee  In  BarbourvlUe, 
the  transaction  was  not  interstate  commerce, 
t>ut  a  mere  simulacrum  of  Interstate  com- 
merce. In  this  case  there  was  no  bona  fide 
shipment  of  merchandise  from  Cincinnati  to 
BarbourvlUe,  but  there  was  an  illegal  send- 
ing of  whisky  into  Knox  comity  through 
the  instrumentality  of  the  express  company 
for  tbe  purpose  of  finding  a  buyer  there.  In 
its  very  substance,  the  unknown  consignor, 
whose  headquarters  Is  a  lock  box  in  the  Cln- 
dnoati   poat   office,   simply   appointed   the 
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Adams  Express  Company  as  his  agent  to 
find  for  him  a  purchaser  in  Knox  county  for 
a  gallon  of  whisky  on  a  given  commission. 
The  defendant  cannot  say  It  did  not  know 
the  transaction  was  an  Illegitimate  one,  or 
that  It  believed  it  was  a  bona  fide  shipment 
It  must  show  In  defense  of  Its  otherwise  il- 
legal act  in  Knox  county  that  the  state  law 
did  not  apply  to  It  at  that  time,  because 
what  it  did  was  In  pursuance  of  an  act  of  In- 
terstate commerce.  Now,  Interstate  com- 
merce cannot  be  based  upon  fraud  or  chican- 
ery. It  must  necessarily  be  a  legitimate 
transaction.  The  Constitution  and  statutes 
of  the  United  States  are  not  shields  for 
criminals;  nor  do  they  furnish  a  means  by 
which  crime  may  be  elTectuated.  The'  Su- 
preme Court  of  the  United  States  does  not 
uphold  criminal  acts,  or  protect  criminals 
from  the  consequence  of  their  misdoing^. 
The  transaction  which  took  place  between 
Cincinnati  and  BarbourvlUe  bears  the  same 
resemblance  to  interstate  commerce  as  the 
wares  of  the  green  goods  man  bears  to  the 
genuine  money  of  the  United  States.  Both 
are  mere  counterfeits.  As  said  before,  in 
order  to  escajoe  conviction,  the  burden  was 
upon  the  defendant  to  show  that  Its  acts 
were  In  pursuance  of  a  contract  of  inte- 
state commerce. 

In  the  case  of  State  v.  Robinson.  49  Me. 
285,  four  baskets  of  champagne  were  seized 
under  the  laws  of  the  state,  and  the  question 
arose  whether  or  not  they,  being  in  the  origl- 
nnl  packages,  were  subject  to  seizure,  and 
the  question  of  Interstate  commerce  was  In- 
volved. It  was  said:  "It  Is  not  pretended, 
In  the  case  at  bar,  that  the  wine  was  Im- 
ported by  Robinson.  If  he  claimed  the  right 
to  sell  It  on  that  ground,  the  burden  of  proof 
was  on  him  to  show  that  he  was  the  Import- 
er. No  evidence  on  that  point  was  offered. 
The  instructions  given  to  the  Jury,  that  he 
had  shown  no  right  to  sell,  were  correct,  and 
the  exceptions  must  be  overruled."  The  case 
of  Commonwealth  v.  Zelt,  138  Pa.  615,  21 
Atl.  7,  11  L.  R.  A.  e02.  In  principle  Involved 
the  same  question  as  the  Maine  case  above 
cited.  The  court,  on  the  question  in  hand, 
said:  "The  fourth  assignment  Is  not  sus- 
tained. The  fact  that  defendant  Porter  was 
the  agent  of  an  Importer  was  a  matter  of 
defense,  and  the  burden  was  upon  him  to 
establish  it  by  competent  evidence,  to  such 
an  extent  as  to  throw  a  reasonable  doubt 
upon  the  commonwealth's  case.  This  is  sub- 
stantially what  the  court  below  said  to  the 
Jury." 

Suppose,  Instead  of  the  defense  being  in- 
terstate commerce.  It  had  been  license,  and 
the  appellant  had  undertaken  to  defend  the 
sale  in  question  by  showing  that  It  was  the 
agent  of  the  seller,  and  that  the  latter  was 
duly  licensed  to  carry  on  the  bnslness; 
would  it  be  sufficient  to  show  that  It  believed 
Its  principal  was  licensed,  and  would  the 
court  hear  such  evidence?  On  the  contrary, 
in  order  to  defend,  would  it  not  be  Impera- 


tive upon  it  to  show,  not  tbat  It  honestly 
believed  It  was,  but  that  it  was,  the  agent  of 
a  licensed  dealer?  In  the  case  at  bar.  the 
defendant  undertakes  to  show  tbat  It  was 
the  agent  of  the  consignor,  and  that  it  be- 
lieved the  consignor's  acts  were  legitimate 
acts  of  interstate  commerce.  Is  this  a  bet- 
ter excuse  than  the  one  supposed?  We 
think  not.  Appellant  cannot  shelter  itself 
under  Ito  common-law  duty  as  a  common 
carrier  of  goods.  There  is  no  common-law 
duty  devolving  upon  a  common  carrier  to 
act  as  the  collecting  agent  of  the  consignor. 
That  is  a  matter  of  private  contract,  and  one 
which  the  carrier  may  enter  into,  or  refuse, 
at  Ita  option.  When  it  does  make  such  a 
contract,  it  stands  with  reference  to  It  Just 
as  any  other  agent  In  Am.  &  Eng.  Ehicyc 
of  Law,  vol.  12,  p.  653,  on  this  subject  it  Is 
said:  "There  Is  no  common-law  duty  de- 
volving upon  an  express  company  to  act  as 
the  collecting  agent  of  the  shipper.  Such 
obligation  arises  only  by  contract  express  or 
Implied.''  Cox,  Hill  &  Thompson  v.  Colum- 
bus &  Western  RaUway  Co.,  91  Ala.  392,  8 
South.  824;  James  McMlchol  ▼.  Pacific  Ex- 
press Co.,  12  Mo.  App.  401. 

But,  passing  this,  while  there  Is  no  direct 
evidence  upon  which  one  could  lay  his  finger 
and  say  this  showed  knowledge,  or  tbat 
showed  knowledge,  on  the  part  of  the  ex- 
press company,  that  the  business  In  which  it 
was  engaged  was  a  criminal  one,  we  think, 
taklitg  the  evidence  as  a  whole,  and  looking 
at  the  circumstances  from  the  point  of  view 
In  Barbourville,  there  was  enough  to  show 
that  the  defendant  was  bound  to  know  that 
the  consignors  were  carrying  on,  systematic- 
ally, a  criminal  business,  and  that  the  names 
given  as  consignees  to  the  various  packages 
of  whisky  shipped  were  flctltions.  In  other 
words,  while  there  were  real  persons  in  Bai^ 
boarvllle  bearing  the  names  nsed,  these  per- 
sons had  no  contract  of  purchase,  but  the 
whisky  was  shipped  in  their  names  with  a 
view  of  tempting  them  to  purchase  It  after 
ite  arrival  In  Barbourville.  Let  It  be  remem- 
bered that  Barbourville  is  a  small  town. 
scarcely  above  the  dignity  of  a  vUlage^  al- 
though It  is  the  county  seat  of  Knox  connty. 
It  Is  a  matter  of  common  knowledge  that  In 
a  small  town  there  are  no  secrets.  SSvery 
man  knows  every  other  man,  what  he  does, 
how  he  conducta  himself,  and  what  are  his 
habite.  The  system  under  consideration  had 
been  carried  on  a  long  time.  Owens,  the  ex- 
press agent  states  that  he  had  been  at  Bar- 
bourville 14  years;  that  during  that  time 
shipraente  of  whisky  had  been  received  in 
the  same  way  continuously.  He  admlta  that 
in  no  case  did  he  ever  notify  any  named  con- 
signee that  there  was  a  package  for  him. 
This  tends  to  show  that  he  expected  the 
party  to  be  notified  In  other  ways.  Large 
numbers  of  similar  packages  were  bdd  by 
him  constantly.  He  rigorously  enforced  the 
rule  not  to  deliver  a  package  to  any  one 
except  the  consignee.    This  showed  talm  to 
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be  a  formalist,  and  tbat  be  knew  tbe  ad- 
yantage  of  sm-rounding  tbe  transaction  with 
every  semblance  of  legality.  To  borrow  one 
of  Edmund  Burke's  fine  phrases,  the  trana- 
actlon  was  made  "most  lulquitously  legal." 
We  do  not  believe  It  possible  for  an  illegit- 
imate business  to  be  carried  on  through  the 
express  company  on  so  large  a  scale,  for  so 
long  a  time,  and  especially  where  remittances 
were  to  be  made  to  a  lock  box.  Instead  of  to 
a  named  firm,  without  its  being  ascertained 
that  the  sytsem  was  criminal.  Viewing  the 
whole  case,  together  with  the  large  number 
of  similar  cases  against  the  same  defendant 
Involving  the  same  facts,  and  which  were  all 
beard  together,  we  are  forced  to  the  conclu- 
sion that  the  agents  of  the  defendant  cor- 
poration at  BarbouryiUe  knew  of  the  Illegal- 
ity of  the  system  they  were  helping  to  con- 
duct, and  that  the  corporation  itself  was  the 
accomplice  for  pay  of  the  criminal  consign- 
ors. 

The  question  involved  here  is  a  most  im- 
portant one  for  the  people  among  whom  the 
offense  was  committed.  The  mountain  coun- 
ties of  Kentucky  are  thinly  populated,  and 
the  arm  of  the  law  Is  necessarily  weak,  and 
the  passions  of  men  correspondingly  strong. 
We  do  not  transcend  the  bounds  of  Judicial 
conservatism  in  saying  tibat  a  very  large 
number  of  the  cases  involving  violent  crimes 
which  come  to  this  court,  on  appeal  from 
that  section  of  the  state,  are  directly  caused 
by  the  use  of  whisky.  Largely  influenced  by 
this  consideration,  no  doubt,  the  good  people 
of  a  majority  of  the  mountain  counties  have 
sought  to  control  crime  by  the  enactment  of 
prohibition  laws,  and  the  welfare  of  the 
whole  community  Is  bound  up  in  the  enforce- 
ment of  these  laws.  It  goes  without  saying, 
however,  that  if.  by  the  instrumentall^  of 
such  transactions  as  we  have  under  discus- 
sion, whisky  can  be  introduced  and  sold  by 
retail  through  the  aid  of  the  express  com- 
pany, which  makes  itself  the  agent  to  deliver 
the  spirits  and  collect  the  pay  therefor,  the 
law  Is  reduced  to  a  nullity.  We  do  not  be- 
lieve that  an  express  company  can  legiti- 
mately thus  thrust  the  shadow  of  Its  greed 
between  the  people  and  their  uplift 

The  judgment  is  afBrmed. 


ADAMS  SXPRESS  CO.  v.  COMMON- 

WEAI/TH    (No.  685.) 

(Court  of  Appeals  of  Kentucky.    April  27. 

i9oa) 
Appeal  from  Olrcolt  Court,  Laurel  Coun- 
ty. 
"Not  to  be  officially  reported." 
The  Adama  Kxpress  Company  was  con- 
victed of  a  violation  of  the  prohibition  law, 
and  appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  and  Joseph  S. 
Graydon,  for  appellant.  N.  B.  Hays,  .\tty. 
Gen.,  and  Ohaa.  EL  Morris,  for  the  Common- 
wtaltb. 


BAREEB,  J.  This  case,  in  jwlnclple,  Is 
identical  with  case  No.  1,836,  of  the  same 
style,  this  day  decided  (92  S.  W.  932);  and 
the  Judgment  in  this  la  affirmed  tat  the  rea- 
sons stated  In  the  opinion  in  that  case. 


ADAMS  EXPRESS  CO.  v.  COMMON- 
WEALTH.   (No.  666.) 

(Court  of  Appeals  of  Kentucky.    April  27, 
190&) 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

The  Adams  Express  Company  was  coavlcfr- 
ed  of  a  violation  of  the  prohibition  law,  and 
appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  and  Joseph  8. 
Oraydon,  for  appellant  N.  B.  Hays,  Atty. 
Cten.,  and  Cbas.  H.  Morris,  for  the  Common- 
wealth. 

BARKER,  J.  This  case,  In  principle,  is 
Identical  with  case  No.  1,836,  of  the  same 
style,  this  day  decided  (92  8.  W.  932);  and 
the  judgment  In  this  is  affirmed  for  the  rea- 
sons stated  in  the  opinion  In  that  case. 


ADAMS    EXPRESS   CO.   v.   COMMON- 
WEALTH.   (No.   1,866.) 

(Court  of  Appeals  of  Kentucky.    April  27, 
1906.) 

Appeal  from  Circuit  Court,  Knox  (bounty. 

"Not  to  be  officially  reported." 

The  Adams  Express  Company  was  con- 
victed of  a  violation  of  the  prohibition  law, 
add  appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  Joseph  S.  Oray- 
don, and  C.  W.  Metcalf,  for  appellant  N.  B. 
Hays,  Atty.  Gen.,  and  Chas.  H.  Morris,  for 
the  Ciommonwealtli. 

BARKER,  J.  This  case,  in  principle,  is 
identical  with  case  No.  1.835,  of  the  same 
style,  this  day  decided  (92  S.  W.  932);  and 
the  Judgment  in  this  is  affirmed  for  the  rea- 
sons stated  in  the  opinion  In  that  caseu 


ADAMS  EXPRESS  CO.  v.  COMMON- 
WEALTH.   (No.  1,861.) 

(Court  of  Appeals  of  Kentucky.    April  27, 
1906.) 

Api>eal  from  Circuit  Court  Knox  (bounty. 
"Not  to  be  officially   reported." 
The  Adams  Express  Company  was  convict- 
ed of  a  violation  of  the  prohibition  law,  and 
appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  Joseph  S.  Graydon, 
and  C  W.  Metcalf,  for  appellant  N.  B. 
Hays,  Atty.  Oea,  and  Cbaa.  H.  Morrla,  for 
the  Commonwealth. 
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BARKER,  J.  This  case,  In  principle,  Is 
identical  with  case  No.  1,835,  of  the  same 
style,  this  day  decided  (92  S.  W.  632);  and 
the  Jndgment  In  this  Is  affirmed  for  the 
reasons  stated  In  the  opinion  In  that  case. 


ADAMS  EXPRESS  CO.  v.  CX)MMON- 

WEALTH.  (No.  1,846.) 

(Ooart  of  Appeals  of  Kentucky.  April  27, 1906.) 

Appeal  from  Circuit  Oonrt,  Knox  County. 

"Not  to  be  officially  reported." 

The  Adams  Express  Company  was  con- 
victed of  a  violation  of  the  prohibition  law, 
and  appeals.    Affirmed. 

Lawrence  Ifazwell,  Jr.,  C.  W.  Metcalf,  and 
Joseph  S.  Oraydon,  for  appellant  N  B. 
Hays,  Atty.  Oen.,  and  Chas.  H.  Morris,  for 
the  Commonwealth. 

BARKER,  J.  Tills  case,  in  principle,  Is 
identical  with  case  No.  1,835,  of  the  same 
style,  this  day  decided  (92  S.  W.  932);  and 
the  judgment  in  this  is  afOrmed  for  the  rea- 
sons stated  in  the  Qpinioa  In  that  case. 


ADAMS  EXPRESS  CO.  v.  COMMON- 
WEALTH.   (No.  1,811.) 

(Court    of   Appeals    of   Kentucky.    April    27, 
1906.) 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

The  Adams  Express  Company  was  con- 
ylcted  of  a  violation  of  the  prohibition  law, 
and  appeals.    Affirmed. 

Lawrence  Maxwell,  Jr.,  Joseph  S.  Graydon, 
and  C.  W.  Metcalf,  for  appellant  N.  B. 
Hays,  Atty.  Oen.,  and  Chas.  H.  Morris,  for 
the  Commonwealth. 

BARKER,  J.  This  case,  in  principle,  is 
identical  with  case  No.  1,835,  of  the  same 
style,  tbia  day  decided  (92  S.  W.  982);  and 
the  Judgment  in  this  is  affirmed  for  the  rea- 
sons stated  In  the  opinion  in  that  case. 


COMMONWEALTH  v.  BERRY,  Judxe. 

(Court    of    Appeals    of    Kentucky.    April    27, 
1906.) 

1.  ObAND  JUBT— PBXSKNCK  or  STBROaSAFmCB. 

Under  O.  Code  Prac.  i  110,  declaring  that 
no  person  except  the  attorney  for  the  common- 
wealth and  ta»  witness  under  examination 
shall  be  present  while  the  grand  jury  are  ex- 
amining a  charge,  the  court  had-  no  authority 
to  direct  a  stenographer  to  take  the  testi- 
mony before  the  grand  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Orand  Jnry,  |  81.] 

Z    Mandamus  — Judicial     Pbocekdinos  — 

Cbiminal  PsosEciniions. 

Mandamus  will  lie  to  compel  the  Judge  of 
a  circuit  court  to  set  aside  an  erroneous  order 
directing  a  stenographer  to  take  the  testimony 
before  the  grand  jury. 

Paynter  and  Nuui,  JJ.,  dissenting. 


"Not  to  be  officially  reported.** 

Mandamus  by  the  commonwealth  to  compel 
A.  S.  Berry,  as  Judge  of  the  Campbell  circuit 
court  to  set  aside  an  order  directing  a 
stenographer  to  take  the  testimony  before 
the  grand  jury.    Writ  issued. 

W.  A.  Bnrkamp  and  J.  W.  Heuver,  for 
the  Commonwealttu  Hazeirigg,  Chenauit  & 
Hazelrigg,  for  defendant 

HOBSON,  0.  J.  On  the  19th  of  April. 
1906,  the  Judge  of  tho  Campbell  drcnit  court 
entered  the  following  order:  "At  the  request 
of  the  grand  Jnry  that  a  stenographer  be 
appointed  to  take  the  testimony,  the  court 
now  appoints  Miss  Delia  Dressell,  and  she 
was  sworn  by  the  court  to  faithfully  perform 
the  duties  of  said  stenographer,  and  to  keep 
secret  the  proceedings  of  the  said  grand  Jury, 
and  not  to  divulge  the  aforesaid  proceedings, 
tmlesB  by  due  process  of  law."  On  the  next 
day  the  commonwealth's  aftomey  moved  the 
court  to  set  aside  the  order  and  ento*  an 
order  excluding  the  stenographer  from  the 
sessions  of  the  grand  Jury,  and,  the  motion 
being  overruled,  moved  the  court  to  direct  the 
grand  Jnry  to  prevent  any  stenographer  from 
attending  its  sessions.  This  motion  was 
overruled.  Thereupon,  upon  notice  to  the 
circuit  Judge,  tills  proceeding  was  instltutea 
In  this  court  by  the  commonwealth's  attorney 
in  the  name  of  the  commonwealth  against  the 
Judge  of  the  circuit  court  praying  this  court 
to  issue  a  writ  commanding  iiim  to  set  aside 
the  order  of  April  19.  1900,  and  directing 
him  to  exclude  from  the  grand  Jury  room  any 
person  not  authorized  by  law  to  be  in  the 
room. 

Section  110  of  the  Criminal  Code  of  Prac- 
tice Is  as  follows:  "No  person  except  the 
attorney  for  the  commonwealth  and  the  wit- 
ness under  examination  shall  be  present 
while  the  grand  Jury  are  examining  a  charge; 
and  no  person  whatever,  while  they  are 
delitierating  or  voting  on  a  charge."  The 
secrecy  of  the  proceedings  of  the  grand  Jory 
has  from  the  earliest  times  been  rigidly  en- 
forced, the  purpose  tieing  to  free  that  body 
from  all  espionage  or  intimidation,  and  to 
enable  them  to  ferret  out  vloIationB  of  law 
quietly,  step  by  step..  If  the  proceedings  at 
the  grand  Jury  are  not  kept  secret,  the  Juror* 
themselves  might  be  less  free  to  do  their 
duty,  and  varitfns  obstacles  might  be  pAaced 
in  their  way,  destroying  the  Independence  of 
the  body.  The  statute  providing  tliat  no  one 
but  the  commonwealth's  attorney  and  the 
witness  under  examination  shall  be  present 
is  peremptory,  and  the  drcnit  court  erred  la 
directing  the  stenographer  to  take  down  the 
testimony  heard  before  the  grand  Jury.  By 
section  110  of  the  C(»istitatloo  this  cooit  to 
given  power  to  issue  such  writs  as  may  be 
necessary  to  give  it  a  general  control  of  infe- 
rior Jurisdictions.  Under  tUs  section  It  has 
been  held  that  a  writ  may  issue  wliere 
the  inferior  court  is  proceeding  out  of  Its 
Jurisdiction,  or  when  it  ia  procsedlng 
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neoosly  wltbln  its  Jurisdiction,  if  the  remedy 
by  appeal  Is  not  adequate.  Hlndman  ▼. 
Toney,  97  Ky.  418,  30  S.  W.  1006;  Weaver 
V.  Toney,  54  8.  W.  782,  21  Ky.  Law  Hep. 
1157,  50  U  R.  A.  106;  Stiackelford  v.  Patter- 
son, 62  S.  W.  1040,  23  Ky.  Law  Rep.  816; 
L.  &  N.  B.  R.  Co.  V.  MiUer.  66  S.  W.  6,  23 
Ky.  Law  Hep.  1714;  Campbellgyllle  Tele- 
plione  Company  v.  Patterson,  60  8.  W.  1070, 
^  Ky.  Law  Rep.  832;  Lonlsvllle  PnbUc  Ware- 
liouse  Company  v.  Mlllor  &  Tilford,  81  S.  W. 
27S,  26  Ky.  Law  Rep.  351;  Hargls  v.  Parker, 
Judge,  85  S.  W.  704,  27  Ky.  Law  Rep.  441, 
69  L.  R.  A.  270;  Boone  ▼.  Riddle,  Judge,  86 
8.  W.  978,  27  Ky.  Law  Hep.  828. 

The  case  at  bar  falls  within  tbe  rule  laid 
down  in  these  cases.  There  is  no  adequate 
remedy  by  appeal.  Tbe  Indictments  found 
by  the  grand  Jury  would  be  inyalld  If  tbe 
proceedings  of  the  grand  Jury  were  not 
conducted  as  required  by  the  statute.  The 
commonwealth  is  entitled  to  have  the  grand 
Jury  conduct  its  proceedings  as  provided  by 
the  statute.  The  Legislature  has  deemed  the 
matter  of  sufficient  Importance  to  provide 
by  law  that  no  one  but  the  commonwealth's 
attorney  shall  be  present  during  the  examina- 
tion of  witnesses  before  the  grand  Jury.  It 
this  writ  does  not  lie,  then  In  every  case  the 
circuit  court  may  appoint  a  stenographer  to 
take  down  the  evidence  before  the  grand 
Jury,  and  the  commonwealth  would  be  with- 
out remedy,  thus  defeating  the  statute  entire- 
ly. 

Tbe  motion  for  the  writ  Is  therefore 
sustained. 

PAYNTBB  and  NUNN,  JJ.,  dissent 


LOUISVILLE,  H.  &  ST.  L.  R.  CO.  v.  SAN- 
DERS' ADM'B. 

(Court    of    Appeals    of    Kentucky.    April    26, 
190a) 

1.  Raiuioads— CBOssina  Aooidcmt  —  Action 
— Vknu«. 

Under  Civ.  Code  Prac.  |  78,  providing  that 
an  action  against  a  common  carrier  for  person- 
al injuries  must  be  brought  In  tbe  county  in 
which  the  defendant  resides,  or  In  which  plain- 
tiff is  injured,  or -in  which  he  resides,  if  he 
resides  in  a  county  Into  which  the  carrier  pass- 
es, an  action  may  be  brought  against  a  railroad 
for  injuries  at  a  crossing  in  the  county  in  which 
the  plalntiif  resides  where  the  earner  has  a 
track  extending  through  that  county,  even 
though  trains  have  never  been  operated  on  tbe 
track. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  |  50.] 

2.  Sauk— iRBTBUcnoNS— SiaRAiiS   at  Cboss- 

IMGS. 

Under  Ky.  St.  1003,  i  786,  requiring 
railroads  to  give  warning  signals  at  least  50 
roda  from  the  place  where  the  road  crosses  a 
highway,  and  section  466,  declaring  that  a  per- 
son Injured  by  the  violation  of  any  statute 
may  recover  from  the  offender  such  damage  as 
he  may 'sustain.  It  Is  proper  in  an  action  against 
a  railroad  company  for  injuries  received  in  a 
crossing  accident,  to  charge  that  it  was  the 
duty  of  defendant's  servants  to  give  reasonable 
notice  of  the  approach  of  a  train  to  the  cross- 


ing, and  that  failure  to  do  so  was  negligence, 
and  it  was  not  error  to  refuse  to  modify  this 
Instruction  by  a  statement  that  it  was  the 
duty  of  the  Injured  person  to  atop,  look,  and 
listen,  before  going  upon  the  track. 

[Ed.  Note. — For  cases  in  point,  see  vol,  41, 
Cent.  Dig.  Railroads,  ||  1201^,  1208,  1210.] 

8.  Trial— IicpBOFKB    ABauHENT— Cobkbctior 
or  Ebbos. 

In  an  action  against  a  railroad  company 
for_  Injuries  received  In  a  crossing  accident, 
plaintiff's  counsel  in  argument  handed  his 
watch  to  one  of  the  jurors,  and  took  bold  of 
a  string  attached  to  some  object  and  nndertook 
to  demonstrate  how  often  the  bell  cord  cOuld 
have  been  jerked  In  two  seconds.  The  court 
admonished  counsel  In  the  presence  of  the  jury 
that  It  was  his  duty  to  argue  the  testimony 
as  addaced,  but  did  not  directly  tell  the  jury 
to  disregard  the  attempted  demonstration.  Held, 
that  in  view  of  the  admonition  of  the  court  the 
error,  if  any,  In  allowing  tbe  argument,  was 
not  cause  for  reversal. 

Appeal  from  Circuit  Court,  Bullitt  County. 
"Not  to  be  officially  reported." 
Action  by  William  Sanders'  administrator 
against  the  Louisville,  Henderson  &  St 
Louis  Railroad  Company.  From  a  Judg-. 
ment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Helm,  Bmce  &  Helm,  for  appellant 
Bennett  H.  Young,  for  appellee. 

NUNN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Bullitt  circuit  court  for  $3,760 
against  the  appellant  for  the  killing  of  ap- 
pellee's Intestate.  The  deceased  was  killed 
at  a  imlnt  where  a  public  highway  crossed 
appellant's  track.  He  was  driving  along 
In  a  spring  wagon,  and,  when  on  appellant's 
track,  a  passenger  train  which  was  run- 
ning behind  time  and  very  fast  instantly 
killed  him  and  his  horse.  The  appellant 
concedes  that  it  has  no  grounds  for  a  re- 
versal on  the  evidence,  and  asks  for  a  re- 
versal for  the  fallowing  reasons:  (1)  Tbe 
court  erred  in  taking  Jurisdiction  of  the 
defendant,  ovor  its  objection.  (2)  The  court 
erred  In  giving  and  refusing  instructions. 
(S)  The  court  erred  in  allowing  misconduct 
on  the  part  of  appellee's  counsel  In  his  con- 
cluding speech  to  the  Jury.  We  will  con- 
sider these  questions  In  the  order  recited. 

It  ai^pears  without  contradiction  tliat  the 
deceased  was  killed  In  Jefferson  county, 
that  he  resided  In  Bullitt  county,  that  the 
summons  was  served  upon  one  of  the  chief 
officers  of  appellant  In  Jefferson  county. 
It  Is  also  conceded  that  appellant  owns  a 
right  of  way  and  roadbed  into  and  possibly 
through  Bullitt  county.  It  executed  a  mort- 
gage to  secure  some  bonds  which  were  re- 
corded In  Bullitt  coimty,  and  described  its 
line  of  road  as  "beginning  at  West  Point  In 
the  county  of  Hardin,  and  extends  into  and 
through  Bullitt  and  Jefferson  counties,"  but, 
prior  to  this  injury  and  the  institution  of 
this  action.  It  bad  never  run  au  engine  or 
train  of  cars  onto  its  roadbed  iu  the  county 
of  Bullitt,  and,  by  reason  of  this  last  fact, 
appellant  contends  that  it  was  improperly 
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sued  In  Ballltt  cotmty;  tbat  court  not  bav- 
ins Jurisdiction  of  It  8octI<m  78  of  tbe 
Civil  Code  of  Practice,  so  far  as  it  applies 
to  tbe  matter  before  us,  reads  as  follows: 
"An  action  against  a  conuuon  carrier  for 
an  injury  to  a  passenger  ot  otber  parson 
•  •  •  must  be  brought  In  the  county 
in  wbicb  tbe  defendant  •  *  •  resides; 
or  in  wbicb  tbe  plalntiJOr  •••  Is  in- 
jured, or  in  wbicb  be  resides,  If  be  resides. 
in  a  county  into  which  tbe  carrier  passes." 
The  appellant  contends  tbat  tbe  Ck>de 
means  by  tbe  words  "carrier  passes"  Is  tbe 
operation  of  tbe  trains,  and  as  it  had  not 
operated  a  train  in  the  county  of  Bullitt, 
tbat  court  did  not  have  Jurisdiction  of  it. 
We  cannot  agree  to  this  construction  of  the 
Cod&  We  are  of  the  opinion  that  the'  word 
"carrier,"  as  used  in  this  section,  applies 
not  alone  to  the  operation  of  trains,  but  it 
applies  to  the  ai^)ellant  as  a  common  carri- 
er. Suppose  tbe  appellant  had  owned  the 
right  of  way,  and  had  graded  its  roadbed 
from  Henderson  to  LonlsviUe,  and  had  part- 
ly placed  the  ties  and  rails  thereon,  and  was 
preparing  to  run  engines  and  cars  for  the 
purpose  of  carrying  persons  and  property 
to  effectuate  tbe  purposes  for  wliicb  the 
company  was  organized.  C!ould  it  l>e  reason- 
ably contended  that  under  such  circum- 
stances it  was  not  a  carrier  in  the  sense 
that  word  is  used  in  tbe  Code?  Would  it 
be  contended  that  every  person  Injured  up- 
on tbe  line  by  tbe  corporation  or  its  agents 
would  be  compelled  to  sue  appellant  at  Its 
home  office  simply  because  it  bad  not  run 
a  train  of  cars  over  its  roadbed?  We  think 
not  In  our  (^>inlon,  as  tbe  appellant  at  tbat 
time  owned  a  right  of  way  and  roadbed, 
which  extended  and  passed  Into  Bullitt 
county,  this  bad  tbe  effect  to  make  it,  the 
corporation,  a  "carrier"  which  passed  into 
Bullitt  coimty  In  the  sense  and  meaning  of 
tbe  Code.  Tbe  appellant  complains  of  the 
f(dlowing  instruction:  "The  court  instructs 
the  Jury  that  it  was  the  duty  of  tbe  de- 
fendant's servants  in  charge  ot  tbe  engine 
to  give  reasonable  and  timely  notice  of  tbe 
approach  of  the  train  to  said  crossing  by 
ringing  tbe  bell  or  sounding  the  whistle  ot 
the  engine  continuously  or  alternately  un- 
til the  engine  reached  tbe  crossing,  and  a 
failure  to  do  so,  If  th^  so  failed,  was  negli- 
gence." This  Instruction  follows  the  lan- 
guage of  section  786  of  the  statute  of  1908, 
exc^t  tbat  tbe  statute  says  tbat  those  in 
charge  of  the  train  must  begin  to  give  these 
warnings  at  least  50  rods  from  tbe  place 
where  tbe  road  crosses  the  highway.  Appel- 
lee's counsel  offered  an  instruction  em- 
bodying this  portion  of  the  statute,  and  upon 
the  objection  of  tbe  appellant  the  court  re- 
fused to  give  It.  Tbe  appellee  was  entitled 
to  it  This  statute  was  enacted  for  the  ben- 
efit and  protection  of  persons  using  a  high- 
way, as  well  as  these  riding  on  tbe  train. 
By  section  793,  a  penalty  Is  Imposed  for 
tbe   violation   of  this  statute.    By   section 


466  of  tbe  statute,  it  Is  provided:  "A  per- 
son Injured  by  the  violation  of  any  statute 
may  recover  from  the  offender  such  damage 
as  be  may  sustain  by  reason  of  the  viola- 
tion, although  a  penalty  or  forfeiture  be 
tta»eby  Imposed." 

Tliere  was  evidence  introduced  upon  the 
trial  from  which  the  Jury  might  Iiave  ««- 
eluded  that  the  failure  to  ring  the  bell  or 
blow  the  whistle  upon  that  occasl<»  by  ap- 
pellant's servants,  caused  the  death  of  ap- 
pellant's intestate.  The  appellant  cites  the 
cases  of  Faducah  &  Memphis  Railroad  Com- 
pany V.  Hoebl,  12  Bush,  41,  and  Chesapeake 
&  Ohio  Railroad  Company  v.  Gunter,  106 
Ky.  362,  56  S.  W.  527,  as  sustaining  iU 
position.  In  the  first  case,  tbe  child  was 
not  attempting  to  cross  at  a  public  highway, 
nor  bad  section  786,  Ky.  St  1903.  been 
enacted  at  that  time.  In  the  second,  or 
Ounter  Case,  the  lower  court  liad  giv«i  an 
instruction  to  tbe  effect  tbat  If  ttie  Jury 
believed  from  tbe  evidence  that  the  cross- 
ing was  an  exceptionally  dangerous  one.  It 
was  the  duty  of  the  defendant  to  keep  a 
watchman  at  the  crossing.  The  court  in 
tbat  case  bad  not  given  an  instruction  like 
the  one  given  In  this  case.  The  court  also 
Instructed  the  Jury  that  It  was  tbe  duty  of 
Sanders  in  approachhig  the  crossing  to  ex- 
ercise ordinary  care  for  ills  own  safety,  and 
If  tbe  jury  should  believe  from  tbe  evldemoe 
tbat  Sanders  failed  to  exercise  such  degree 
of  care  and  was  thereby  Injured,  then  tbe 
law  was  for  the  defendant,  and  tbe  Jury 
should  so  find.  The  appellant  contends  that 
the  court  should  have  in  substance  told  tbe 
jury  that  Sanders  in  approaching  tbe  <xoes- 
ing  should  have  stopped,  lookeu,  and  iis- 
teued  for  tbe  approach  of  a  train  before 
entering  upon  the  track.  This  const  has 
frequently  in  cases  like  this,  approved  in- 
structions similar  to  the  one  given  by  tbe 
court;  and  condemned  the  modification  as 
asked  for  by  the  at^)ellant. 

The  substance  of  the  third  and  last  ground 
assigned  for  a  reversal  is  this:  Appellee's 
counsel,  in  the  closing  speech  to  tbe  Jury, 
handed  his  watch  to  one  of  tbe  Jurors,  and 
took  hold  of  a  string  attached  to  aome  ob- 
ject and  undertook  to  demonstrate  bow  often 
tbe  l>ell  cord  could  have  been  jerked  in  two 
seconds,  and  claimed  ttiat  it  could  have  been 
jerked  10  times.  To  this  appellant  objected. 
Tbe  court  then  aduMNiisbed  the  counsel  in 
the  presence  of  the  Jury  that  It  was  his  duty 
to  argue  the  testimony  as  adduced,  and  in- 
structions given  by  tbe  court,  but  did  not 
tell  the  jury  in  so  many  words,  to  disregard 
the  attempted  demonstration  made  by  coun- 
sel in  their  presence.  There  liad  beai  some 
attempt  while  the  engineer  of  the  train  was 
on  the  witness  stand  to  get  him  to  state  Iww 
often  tbe  bell  rope  could  have  been  Jerked 
in  the  length  of  time  named,  and  counsel 
for  appellee  was  discussing  this  when  be 
attempted  to  make  the  demonstration  re- 
ferred to.    If  an  error  it  was  of  bat  Uttle 
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consequence,  u  In  our  opinion  the  admoni- 
tion of  the  court  given  at  the  time  removed 
ft«m  the  jury  the  evil  effects  of  it. 

For  these  reasons,,  the  Judgment  of  the 
lower  court  is  affirmed. 


JOHNSON  V.  GREEN. 

(Ooort    of    Appeala   of    Kentucky.    April    26, 
1908.) 

Yerdok  aitd  Puborabek— AonoN  roB  Pbiob— 

Defenses— INBUITIOIXNT  Trrut. 

In  a  suit  by  a  vendor  for  the  price,  the 
fact  that  he,  prior  to  the  sale  to  defendant, 
had  conveyed  the  coal  tinder  the  land  to  another, 
did  not  entitle  defendant  to  an  abatement  of 
the  price,  where  it  was  shown  that  he  learned 
of  the  conveyance  of  the  coal  shortly  after 
the  sale  to  him.  but  made  no  complaint,  nntil 
saed,  that  he  had  ever  been  molested  in  his 
use  of  the  land  by  the  owner  of  the  coal,  and 
that  defendant  had  so  used  the  land  as  to 
materially  decrease  its  value  and  desirability 
to  the  vendor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Voidor  and  Purchsser,  ||  885,  888.] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  William  R.  Green  against  J.  H. 
Johnson.  From  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

G.  W.  Armstrong  and  B.  B.  Wllholt,  for 
appellant  Tbeobold  4c  Theobold,  tor  appel- 
lee; 


CRBAR,  J.  Appellee  sold  to  appellant  a 
tract  of  land  containing  40  acres,  in  Carter 
county,  tbis  state,  and  agreed  by  title  bond 
to  execute  a  sufficient  deed  when  the  lot  was 
conveyed,  upon  the  payment  of  the  purchase 
price.  Part  of  the  purchase  money  was  paid 
in  March,  1908,  when  appellant  was  put  into 
poeaeesion  of  the  lot,  and  the  remainder  was 
to  be  paid  In  future  Installments.  The  ven- 
dee, after  taking  possession  under  liis  pur- 
chase, suffered  the  place  to  get  out  of  re- 
pair, let  his  cattle  damage  the  fruit  orchard, 
destroying  some  of  tlie  trees,  allowing  the 
fencing  to  fall  into  disrepair,  and  cut  and 
■old  much.  If  not  all,  the  valuable  timber 
from  the  place.  When  sued  recently  by  ap- 
pellee, who  sought  to  collect  the  balance  of 
the  purchase  price,  which  had  become  due 
and  was  unpaid,  appellant  defended  on  the 
ground  that  appellee  was  imable  to  conv^ 
a  good  title  to  the  land.  The  facts  In  re- 
spect to  the  defense  are  that  appellee's  re- 
mote vendor,  bade  In  1873,  sold  and  conveyed 
the  coal  from  a  tract  of  SCO  acres,  of  which 
this  40  is  a  part,  with  right  of  way  to  and 
from  mines.  Appellant  asked  that  the  pur- 
chase price  of  the  land  be  abated  by  the  value 
of  the  coal  privileges,  which  appellee  was 
nnable  to  convey,  which  were  alleged  to  be 
worth  pretty  near  as  much  as  appellant  had 
agreed  to  pay  for  the  fee-simple  title  to  the 
laud.  Appellant  did  not  claim  that  coal  had 
been  discovered  under  this  40  acres,  or  that 
be  bad  ever  been  molested  in  the  full  enjoy- 


ment and  use  of  the  land  by  claim  or  other- 
wise of  the  owner  of  the  coal  privileges. 
While  it  was  shown  that  a  stratum  of  coal 
underlaid  a  part  of  the  800  acres.  It  was  not 
proven  that  it  was  upon  this  particular  part, 
althongh  there  was  evidence  that  it  had  been 
searched  for  at  different  times.  The  circuit 
court  rejected  the  defense,  and  rendered 
judgment  in  behalf  of  appellee,  enforcing  his 
lien  for  the  balance  of  the  purchase  money. 

The  coal  privU^ea  having  been  conveyed 
to  others  by  appellee's  vendor,  the  former 
was  nnable  to  convey  to  appellant  a  suffi- 
cient title  as  called  for  by  the  bond.  But 
it  does  not  follow  that  a  court  of  equity 
was  bound,  under  the  circumstances  recited, 
to  let  appellee  hold  the  land  for  less  than 
he  had'  agreed  to  pay  for  it  An  equitable 
defense  rests  upon  the  same  principles,  as 
to  Its  being  allowed,  as  an  equitable  cause 
of  action.  The  chancellor  is  not  bound  In 
either  case  to  give  relief  in  equity  which  it 
would  be  inequitable  to  give.  The  fear  of 
molestation  in  this  case  Is  based  upon  such 
a  remote  probability  that  It  Is  well-nigh  im- 
possible to  fix  the  damage  appellee  might 
sustain  by  reason  of  Its  ever  materializing. 
To  attempt  to  fix  the  damage  to  his  title 
now  by  reason  of  it  would  be  highly  specula- 
tlvfc  It  appellee  bad,  at  the  time  of  the 
sale  to  appellant,  executed  the  warranty  deed 
to  appellant  which  was  .tendered  with  the 
petition,  the  latter  would  never  be  heard  up- 
on a  claim  for  damages  becanse  of  Its  breach 
until  the  damage  had  been  actually  sus- 
tained. Ordinarily  an  executory  contract  for 
the  sale  of  land  is  treated  differently;  for 
a  court  of  chancery  will  not  generally  de- 
cree a  specific  execution  of  the  contract  by 
one  party  when  the  other  is  nnable  to  convey 
all  that  he  has  agreed  to.  Cases  of  that  sort 
are  not  wanting.  But  It  is  the  peculiar  prov- 
ince of  equity,  and  Is  its  distinguishing 
quality,  that  it  varies  Its  relief  according 
to  the  merltoriousness  of  the  claim  or  defense. 
It  Is  the  conscience  of  the  law,  so  to  speak, 
and  deals  principally  and  peculiarly  with 
the  right  of  the  mattOT.  At  law,  supposing 
the  defense  as  well  as  the  action  were  cogniz- 
able at  law,  the  defense  would  be  Irresistible, 
although  to  apply  it  might  trouble  the  con- 
science of  the  court,  which  gave  rise  to  an 
equity  Jurisdiction,  ameliorating,  by  this 
branch  of  the  law,  the  rigors  of  the  other. 

Had  appellant,  npon  learning  of  the  de- 
fect In  the  title  (as  he  did  shortly  after  liis 
trade)  seasonably  proffered  to  return  what 
he  had  got,  placing  his  vendor  In  statu  quo, 
his  position  In  this  controversy  would  be  al- 
together different  from  what  it  Is.  But  that 
he  did  not  do,  and  does  not  even  yet  offer 
to  do.  On  the  contrary,  he  Insists  on  hold- 
ing the  land,  but  would  have  the  chancellor 
abate  the  agreed  purchase  price,  so  as  to 
really  make  a  new  and  essentially  different 
contract  from  that  which  the  parties  entered 
inta    He  was  not  overreached  by  the  design 
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or  fraud  of  his'  vendor.  They  were  each 
equally  Innocent,  we  may  suppose,  from  the 
facts  shown,  of  Intent  to  do  wrong  to  the 
other  when  they  entered  into  their  agreement 
If  they  conld  be  restored,  each  as  he  was, 
in  his  property  rights,  It  would  he  the  duty 
of  the  court  to  do  It  But  that  cannot  be 
done,  because  appellant  has  It  not  in  his 
power  to  restore  the  property  in  substantially 
the  condition  it  was  when  be  got  it  Appel- 
lant has,  with  knowledge  of  the  Incurable 
defect  In  the  title,  held  on  to  the  lot  without 
complaint  till  sued  for  the  balance  of  the 
purchase  money.  He  has  so  used  the  land, 
by  cutting  and  selling  the  timber  from  it 
that  It  Is  materially  changed  in  value,  as 
well  as  In  its  desirability  to  the  former 
owner;  and  to  either  abate  the  purchase 
price,  aa  appellant  asks,  or  to  adjudge  a  re- 
sdsslon  by  requiring  an  accounting  for  rents 
and  damages,  would  in  tills  case  amount  to 
the  making  of  an  altogether  different  con- 
tract between  these  parties  from  any  that 
either  of  them  probably  ever  contemplated. 
That  such  a  result  is  not  sometimes  pro- 
duced Is  not  claimed.  But  then  it  is  only 
where  such  a  coarse  seems  to  be  the  most 
practicable  and  Just  settlement  of  the  con- 
troversy. Under  the  facts  recited  we  think 
appellant  was  too  slow  in. disclaiming  the  sof- 
fldency  of  the  title  he  had  bought  By  bis 
laches,  as  well  as, by  his  active  conduct  and 
treatment  of  the  property,  he  has  elected 
to  take  the  title  as  it  Is,  and  wUl  be  held 
to  look  to  the  warranty  of  his  grantor  for 
redress  in  the  event  his  present  fear  of 
molestation  from  the  owner  of  the  coal  privi- 
leges become  an  actual  damage  to  him. 
Judgment  affirmed 


FINCH  V.  OOMMONWBAI/TH. 

(Court    of    Appeals    of    Kentucky.    April    25, 
1906.) 

1.  Cbimirai.  Law  —  Admissions  —  AoqtriBS- 

CENCB. 

In  a  criminal  prosecution,  evidence  that 
one  jointly  indicted  with  defendant  while  they 
were  both  in  custody,  made  a  remark  to  defend- 
ant importing  that  he  was  guilty  of  the  crime, 
as  well  aa  the  speaker,  and  that  defendant 
made  no  denial,  was  competent 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  {{  898,  968.] 

2.  Samx  —  Appbai.  —  H«»iff.ras  Bbbos— In- 

STBUOTIOR. 

It  was  not  prejudicial  error  to  fail  to  In- 
stmct  that  no  conviction  could  be  had  on  the 
uncorroborated  testimony  of  an  accomplice, 
where  the  accused  himself  testified  to  substan- 
tially the  same  facts  as  the  accomplice. 

Appeal  from  Circuit  Court  Christian 
County. 

"Not  to  be  officially  retorted." 

Charlie  Finch  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

John  Feland  and  O.  R.  Clark,  for  api>e]- 
lant  N.  B.  Haya  and  O.  H.  Morris,  for  ap- 
pellee. 


PATNTER,  J.  The  appellant  was  convict- 
ed as  a  participant  in  the  murder  of  an  un- 
known white  man,  a  stranger  In  the  com- 
munity, near  Pembroke.  The  persons  who 
committed  the  crime  did  so  for  the  pur- 
pose of  robbery,  and  the  details  attending 
the  commission  of  the  crime  were  of  the  most 
brutal  and  horrifying  character.  Merri- 
weather,  Holland,  Carney,  and  others  were 
indicted  for  the  same  oflTense.  As  the  facts 
fully  ai^ear  in  the  cases  of  Holland  &  Carney 
V.  Commonwealth,  82  S.  W.  696,  26  E^y.  Law 
Rep.  791,  and  Merriweather  v.  Commoa- 
wealth,  82  S.  W.  fi92,  26  Ky.  Law  R^.  793. 
we  will  not  again  detail  them.  A  trial  of 
the  case  resulted  in  the  appellant's  convic- 
tion, and  sentence  to  the  penitentiary  for 
life. 

The  appellant  urges  that  the  court  erred 
to  his  prejudice  in  allowing  Herbert  Mc- 
Math  to  testify  to  statements  made  in  the 
presence  of  the  appellant  by  George  Hol- 
land, who  was  Jointly  indicted  with  him. 
The  statement  complained  of  was  made 
when  both  the  appellant  and  Holland  wow 
in  the  custody  of  the  law  charged  with  the 
crime.  The  court  permitted  McSfath  to  testi- 
fy as  to  the  statement  made  by  Holland 
which  imported  that  the  appellant  was  guil- 
ty, as  well  as  himself,  of  the  crime,  but  ex- 
cluded the  testimony  of  Joe  Jackson  with 
reference  to  the  same  statement;,  but  it  Is 
urged  that  although  the  court  excluded  the 
statement  of  Jackson,  It  operated  upon  the 
minds  of  the  jury  to  the  prejudice  of  the 
appellant  In  referring  to  what  Oeorge  Hol- 
land said  to  the  appellant  Jackson  detailed 
what  occurred  as  follows:  "Q.  Well,  tdl 
the  jury  what  It  was?  A.  Well,  sir,  Charles 
and  old  man  George  had  a  talk  about  this 
killing,  and  old  man  Oeorge  made  this  re- 
mark to  Charles:  That  if  It  had  not  been 
for  him,  he  would  not  have  been  In  this.' 
He  said:  Tou  know  I  went  borne  to  get 
out  of  It  and  yon  came  after  me,  yon 
thought  I  was  the  drunkest*— and  Charles 
didn't  say  anything  to  the  contrary.  Q. 
Where  did  he  say  Charles  came  to  after  blm? 
A.  He  said  he  came  to  his  house  after  him." 

It  will  be  observed  that  Holland  addressed 
his  remarks  to  appellant  and  he  made  no 
doiial  of  the  accusation  against  him,  al- 
thou^  the  record  shows  that  he  was  near 
Holland  at  the  time  he  made  the  statement 
It  Is  Insisted  that  this  evidence  was  not 
competent  under  the  rale  announced  In  Mer- 
riweather V.  Commonwealth,  but  we  do  not 
think  that  is  true.  The  appellant  heard  Hol- 
land's statement  and  he  certainly  under- 
stood it  He  had  ample  opportunity  to  ex- 
press himself  concerning  the  statement  and 
thecircnmstanceeweresuchasto  call  for  a 
denial  of  them.  If  they  were  not  true.  In 
Eaton  V.  Commonwealth,  90  S.  W.  972,  28 
Ky.  Law  Rep.  908,  it  is  said:  "Admissions 
by  acquiescence  In  what  somebody  else  has 
said  or  done  should  not  be  admitted,  onless 
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It  plainly  appear  that  enieh  act  was  taOj 
known  or  the  language  fully  understood  by 
the  party  sought  to  be  bonnd  thereby.  Brl- 
dence  of  such  admissions  would  be  very 
dangerous  Indeed,  and  should  only  be  re- 
ceived with  caution.  The  drcumstances 
must  also  be  such  as  afforded  the  party  an 
opportunity  to  act  or  to  speak,  and  which 
would  properly  and  naturally  call  for  some 
action  or  reply  from  men  similarly  situated." 
We  think  the  court  erred  In  excluding  the 
testimony  of  Jackson,  and  did  not  err  In  ad- 
mlttlng  that  of  McMath. 

It  Is  suggested  that  the  court  did  not  give 
the  whole  law  of  the  case  In  Its  instructions 
to  the  Jury,  because  the  commonwealth  Intro- 
duced Ed  Mosely,  who  was  Jointly  Indicted 
with  the  appellant  for  the  crime,  and  did  not 
instruct  the  Jury  that  a  conviction  could  not 
be  had  upon  the  testimony  of  an  accomplice, 
unless  corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  commission 
of  the  offense.  Mosely  was  Introduced  by 
the  c«Hnmonwealtli,  and  testified  that  he  and 
the  appellant  and  two  others  stood  in  the 
road  near  by  and  witnessed  the  killing  of 
deceased  by  Merrlweather  and  Oeorge  Hol- 
land, and  that  after  ttiey  did  so  they  ran 
away  from  the  scene  of  the  murder.  This 
witness  endeavored  to  exculpate  himself  from 
participation  in  the  commission  of  the  mur- 
der. The  defendant  was  Introduced  as  a 
witness,  who  testified  to  substantially  the 
same  facts  with  reference  to  the  murder. 
He  admitted  that  he  was  standing  at  the 
place  where  Mosely  testified  that  he  stood 
and  witnessed  the  commission  of  the  offense 
by  Merrlweather  and  Holland.  While  It  is 
proper  for  the  court  to  give  the  Instruction 
suggested,  still  its  failure  to  give  It  in  this 
case  was  not  prejudicial  to  the  rights  of  the 
appellant,  as  he  and  the  appellant  gave  sub- 
stantially the  same  evidence  In  the 

The  Judgment  is  affirmed. 


COMMONWHAI/TH   v.    HUSTONVILLB    ft 
C  M.  TUBNPnOD  BOAD  00. 

(Court  of  Appeals  of  Kentucky.    April  18, 1906.) 

TUBNPIEXS   Alto   TOIX   BOAnS— COBPOBATIONS 

— Settlemeht  with  Countt  Coubt— Pah,- 

rsB— Indictment. 

Under  Ky.  St,  1903,  i  4718,  providing  that 
the  president  and  manaxera  of  all  toll  bridges, 
turnpikes,  and  gravel  and  plank  roads  shall  with- 
in the  month  of  July  make  a  full  settlement  in 
the  county  oonrt  In  each  county  In  which  the 
same  is  located,  etc.,  an  indictment  for  violation 


of  the  statute,  which  alleged  that  "on  the  - 
day  of  July  the  president  and  managers  of 
Che  defendant  company  failed  or  refused  to 
make  a  statement,  etc,  was  insufficient 

Appeal  from  Circuit  Court,  Lincoln  County. 

The  HnstonvlUe  ft  Coffey's  Mill  Turnpike 
Road  Company  was  indicted  under  Ky.  St. 
1903,  i  4718.  From  a  Judgment  sustaining  a 
demurrer  to  the  indictment,  and  dismissing  it, 
the  state  appeals.    Affirmed. 


Harvey  Helm,  C.  A.  Hardin,  M.  B.  Hays, 
and  O.  H.  Morris,  for  the  Commonwealth. 

SETTLB,  J.  Aiq;>ellee,  an  Incorporated 
turnpike  road  company,  was  Indicted  by  the 
grand  Jury  of  lilncoln  county  for  falling  to 

make  a  full  settlement  on  the day  of 

July,  1904,  with  the  county  court  of  Lincoln 
county ;  that  county,  according  to  the  allega- 
tions of  the  Indictment,  being  the  only  county 
in  the  state  that  owns  stock  In  the  appellee 
company.  The  lower  court  sustained  a  de- 
murrer to  the  indictment,  and  from  the  Judg- 
ment sustaining  the  demurrer  and  dismissing 
the  Indictment  the  commonwealth  has  ap- 


Tbe  indictment  was  based  on  section  4718, 
Ky.  St  1908,  which  provides:  "The  president 
and  managers  of  all  toll  bridges,  turnpike, 
gravel  and  plank  road  companies  shall,  with- 
in the  month  of  July  in  each  year  make  a 
full  settlement  with  the  county  court  In  each 
county  In  which  the  same  Is  located,  showing 
an  itemized  account  of  the  entire  earnings 
of  sAld  toll  bridge,  turnpike,  gravel  or  plank 
road  company  and  said  settlement  shall  be 
sworn  to  by  the  officer  making  the  same ;  and 
they  shall  also  make  or  declare  a  dividend 
of  the  profits  of  such  bridge,  turnpike  or 
road  company,  If  any,  and  pay  to  the  sto<^ 
holders  when  called  for,  the  amonnt  due  to 
the  state  or  county  within  twenty  days  there- 
after: provided,  that  when  the  state  or  coun- 
ty owns  stock  in  any  of  said  roads,  the  settle- 
ment herein  required  shall  be  made  only  in 
the  county  or  counties  owning  sto<^,  and  the 
indictment  for  failure  to  make  said  settle- 
ment shall  be  found  in  one  of  said  counties. 
.It  shall  be  the  duty  of  the  county  attorney 
to  see  that  said  settlement  Is  made  or  divi- 
dend is  declared ;  and  upon  the  failure  of  any 
of  the  companies  hwein  enumerated  to  com- 
ply with  the  requirements  of  this  section, 
they  or  any  of  them,  shall  upon  indictment 
In  the  circuit  court  of  the  county,  be  fined 
not  less  than  $25.00,  nor  more  than  $100.00 
for  each  offense."  The  record  does  not  dis- 
close the  ground  upon  which  the  demurrer 
was  sustained,  but  a  cursory  examination  of 
the  indictment  manifests  at  least  one  fatal 
defect  sufficient  to  have  authorized  the  Judg- 
ment appealed  from. 

It  will  be  observed  that  the  statute,  snpra, 
requires  of  such  companies  as  that  of  appellee 
an  annual  settlement,  which  must  be  made 
"within  the  month  of  July  in  each  year." 
The  alle^ntlons  of  the  Indictment  are:  "The 
HustonvUIe  &  Coffey's  Mill  Turnpike  Road 
Company,  in  the  county  and  state  aforesaid, 

on  the day  of  July,  1904,  and  before 

the  finding  of  this  Indictment,  did  unlawfully 
by  its  president  or  managers  fall  and  refuse 

on  the day  of  July,  19M,  to  make  a 

full  statement,  sworn  to,  showing  an  itemized 
account  of  the  entire  earnings  of  said  com- 
pany, with  the  county  court  of  Lincoln  coun- 
ty, which  county  was  the  only  county  In  the 
state  of  Kentucky  on  said  date  that  owned 
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BtcK^  In  said  company.  •  •  • "  As  nnder 
the  Btatnte  appellee  might  have  reported  and 
made  the  required  settlement  with  the  county 
court  at  any  time  during  or  "within"  the 
month  of  July,  1904^  Ita  failure  to  do  so  on 
any  particular  day  of  that  month  did  not  con- 
stitute an  offense.  Manifestly,  It  was  not 
sufficient  for  the  Indictment  to  allege  that 
the  failure  to  make  the  settlement  occurred  on 

the day  of  July ;  for  as  that  may,  and 

ought  to  be,  construed  as  meaning  the  Ist 
day  of  the  mcmth,  It  Is  patoit  that  there  re- 
mained 80  other  days  of  that  month,  on  any 
oae  of  which  (Sundays  excepted)  appellee 
might  have  made  the  settlement  It  follows, 
therefore,  that  to  constitute  an  offense  under 
the  statute,  supra,  the  Indictment  should  have 
alleged  that  appellee  unlawfully  failed  to 
make  such  settlement  with  the  Lincoln  coun- 
ty court  within  or  during  the  month  of  July, 
1904.  The  demnrrw  to  the  Indictment  was 
propaly  snstained. 
Judgment  affirmed. 


LTON  V.  COMMONWBAiyrH. 
(Conrt  of  Appeals  of  Kentucky.    May  8,  190&) 

TUBNFIKKS     AND     TOIJ.     ROAUB— FAILCBE    TO 
MaKX    RBPOBT— iNDIOntBNT— StrFFIOIBNOT. 

Under  the  statute  requiring  the  officers 
of  turnpike  companies  to  make  an  annual  set- 
tlement within  the  month  of  Jul;  In  each  year 
and  providing  a  penalty  for  failure  to  do  so, 
an  indictment  for  Tiolation  of  the  statute, 
alleging  that  defendant  was  an  officer  of  a  cer- 
tain turnpike  company  "on  the day  of 

July,"  and  that  no  report  was  made  during 
that  month,  was  insuffident  for  failure  to  show 
that  defendant  was  an  officer  during  the  entire 
month  daring  which  the  report  might  have  been 
made. 

Appeal  from  Circuit  Conrt,  Lincoln  Coun- 
ty. 

"Not  to  be  officially  reported." 

O.  C.  Lron  was  convicted  of  violation  of 
the  statute  requiring  turnpike  companies  to 
make  an  annual  settlement,  and  appeals. 
Reversed  and  remanded. 

M.  C.  Saufley,  for  appellant  N.  B.  Hays 
and  O.  H.  Morris,  for  the  Commonwealth. 

CARROLL,  0.  The  Indictment  under 
which  appellant  was  fined  charges  that  "G. 
O.  Lyon,  In  the  county  and  state  aforesaid, 

on  the day  of  July,  1903,  and  before 

the  finding  of  this  Indictment,  was  the  pres- 
ident treasurer,  manager  of,  and  director  In 
the  Hustonvllle  &  Coffey's  Mill  Turnpike 
Road  Company,  which  was  Incorporated  un- 
der and  by  virtue  of  the  laws  of  Kentucky, 
and  In  which  corporation  the  county  of 
Lincoln  owns  stocks,  and  did  fall  and 
refuse  to  make  a  full  report  or  settlemefat 
sworn  to  by  him  as  such  officer  as  required 
by  law,  or  any  report  at  all,  to  the  county 
court  of  Lincoln  county,  Ky.,  during  the 
month  of  July,  1806,  showing  an  Itemised 


account  of  tiie  uitlre  earnings  of  said  turn- 
pike company;  no  manager,  director,  pres- 
ident or  any  other  officer  of  said  turnpike 
company  having  made  a  full  report  or 
settlement  sworn  to  by  any  one  of  said 
managers,  directors,  president  or  other 
officers  as  required  by  law,  or  any  re- 
port at  all  to  the  county  conrt  of  Lincoln 
county  during  the  month  of  July,  1908,  show- 
ing an  Itemized  account  and  settlement  of 
the  entire  earnings  of  said  turnpike  road 
company,  and  no  report  and  settlement  as 
required  by  law  having  been  made  by  said 
officers  of  said  company  to  the  connty  conrt 
of  Lincoln  county,  Ky.,  owning  stock  In  said 
corporation,  during  the  month  of  July,  1903." 
To  this  Indictment  a  demurrer  was  filed,  and. 
the  Brat  error  complained  of  Is  the  action  of 
the  court  In  overmllng  the  demurrer. 

In  the  case  of  Commonwealth  of  Kentucky 
▼.  Hustonvllle  &  Coffey's  Mill  Turnpike  Boad 
Company,  92  S.  W.  941,  In  which  the  (qriaion 
of  the  court  was  delivered  by  Judge  Settle  in 
April,  1906,  the  company  was  Indicted  for 

falling  to  make  a  settlement  on  the 

day  of  July,  1904,  with  the  connty  court  of 
Lincoln  county.  In  considering  the  case  the 
court  said:  "The  statute  requires  tlut  an 
annual  settlement  must  be  made  *wltliin  the 
month  of  July  In  each  year,'  and,  as  It  might 
have  been  made  at  any  time  within  the 
month.  It  was  not  sufficient  for  the  Indict- 
ment to  allege  that  the  failure  to  make  the 

settlement  occurred  on  the day  of 

July;  tot  as  that  may,  and  ought  to  be,  con- 
strued as  meaning  the  Ist  day  of  tbe  month. 
It  Is  patent  that  there  remained  80  days  of 
that  month,  on  any  one  of  which,  Sundays 
excepted,  appellee  might  have  made  tbe 
settlement"  and  further  held  that  "^  con- 
stitute an  offense  nnder  this  statute,  tbe  In- 
dictment should  have  alleged  that  appellee 
unlawfully  failed  to  make  such  settlemrat 
with  the  Lincoln  county  court  within  or  dui^ 
Ing  the  month  of  July,  1904."  The  Indict- 
ment in  this  case  charg:es  that  appellant  on 
the day  of  July,  1908,  was  the  presi- 
dent of  the  cmnpany,  but  fails  to  allege  that 
he  was  president  during  the  entire  month  of 
July,  1903;  and  as  the  report  might  have 
been  made  at  any  time  during  the  month  of 
July,  1903,  it  was  necessary  to  charge  that 
he  was  at  all  times  during  said  mcmth  an 
officer  of  the  company.  The  allegation  of 
this  Indictment  might  be  true,  and  yet  ap- 
pellant have  had  no  connection  at  all  with 
the  company,  except  on  the  1st  day  of  July, 
1003.  Applying  to  the  state  of  facts  pre- 
sented by  the  Indictment  the  reasoning  of 
the  conrt  in  the  case  supra,  the  Indictment 
was  defective,  and  the  demurrer  shonld  have 
been  sustained. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  the  lower  court  to 
proceed  In  conformity  to  this  cvlnloo. 
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AUUi    ▼.    BOWLING    GREEN    OPERA 
HOUSE   CO. 

(Court    of    Appeals    of    Kentucky.    April    17, 
1906.) 

1.  Appkai/— FntAi.  Obdkb. 

Where,  in  an  action  for  settlement  of  a 
partnership,  there  Is  a  Judicial  sale  of  property, 
and  a  general  writ  of  possession  is  awarded 
against  the  tenants  oocupvins  the  property,  in 
faror  of  the  assignee  of  the  purchasers,  to 
whom  a  commissioner's  deed  has  been  made, 
the  denial  of  the  petition  of  a  tenant  to  be 
made  a  party,  he  alleging  a  lease  from  the 
purchasers,  and  the  issuance  of  the  writ  of 
possession,  is  a  final  Judgment,  within  Civ. 
Code  Prac.  |  S68,  and  so  authorizes  an  appeal. 
[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  H  020,  621,  628.] 

2.  Paktiss— Right  to  Intbbvcnk. 

Where,  in  an  action  for  settlement  of  a 
partnership,  there  is  a  judicial  sale  of  property, 
and  a  general  writ  of  possession  is  awarded 
against  the  tenants  of  the  property.  In  favor 
of  the  assignee  of  the  purchasers,  a  corpora- 
tion into  which  they  organised  themseWea.  a 
tenant,  claiming  to  have  received  a  lease  from 
the  purchasers  before  their  assignment.  Is  en- 
titlea   to  be  made  a  party. 

[Ed.  Note. — For  cases  in  point,  see  toL  37, 
Cent  Dig.  PartieB,  i  63.] 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  officially  reported." 

Petition  by  T.  H.  Aull  to  be  made  a  party 
to  an  action.  Objection  made  by  the  Bowl> 
ing  Green  Opera  Houm  Company  was  bub. 
tained,  and  petitioner  appeals.    Rerersed. 

Sims  &  Orider,  Hazelrigg  Sc  Hazelrigg,  and 
C.  P.  Chenanit,  for  appellant  Sam'l  D. 
HlneB,  J.  McKenzle  Mobb,  R.  C.  F.  Thomas, 
and  ThoB.  W.  Thomas,  for  appellee. 

BARKER,  J.  In  an  action  styled  "J.  B. 
Potter,  Executor,  etc.,  v.  Mra.  Mamie  Brow- 
der  and  Others,"  pending  In  the  Warren 
circuit  court  for  a  settlement  of  the  partner- 
ship of  Potter  Bros,  property  situated  in  the 
city  of  Bowling  Green,  known  as  the  "Potto: 
Opera  House,"  was  sold  at  Judicial  sale,  and 
purchased  by  H.  D.  Fltcta,  T.  Llndsey  Fitch, 
Mrs.  Henrietta  Miller,  S.  W.  Coombs,  and 
James  H.  Barclay,  Jointly,  for  the  sum  of 
^,825.  This  purchase  was  oonflrmed  by 
the  court,  and  afterwards  the  purchasers,  hav- 
ing'organized  themselves  into  a  corporation 
under  the  style  of  "Bowling  Green  Opera 
House  Company,"  for  the  purpose  of  holding 
and  managing  the  opera  house,  assigned  the 
benefit  of  their  bids  at  the  Judicial  sale  to 
the  corporation,  and  a  commissioner's  deed 
for  the  property  was  made  to  It  After- 
wards, on  motion,  the  conrt  awarded  what  Is 
called  a  "general  writ  of  possession"  against 
the  tenants  occupying  the  opera  house  in 
favor  of  the  Bowling  Green  Opera  House 
Company.  When  this  was  done,  the  appel- 
lant, T.  H.  Aull,  tendered  his  petition  to  be 
made  a  party  to  the  action.  In  which  he  set 
forth,  Bnbstantlally,  that  be  was  then  occu- 
pying a  room  in  the  opera  house  as  a  drug 
store;  that  he  acquired  possession  thereof 
from  the  original  ownera.  Potter  Bros.,  and 


had  been  occupying  the  premises  contlnoonaly 
for  five  or  six  years  prior  to  the  Judicial  sale; 
that  Us  lease  from  Potter  Bros,  expired  on  tb« 
Istdayof  January,  1906;  that  after  the  order 
of  confirmation  to  the  Indlvldnal  purchasers, 
but  prior  to  the  assignmoit  to  the  eorpon- 
tion,  the  petitioner  had  obtained  a  lease  of 
the  property  from  the  Indlvldnal  purchasers 
for  one  year  for  the  sum  of  $1,262;  that  this 
lease  was  subsequently  reduced  to  writing 
and  extended  for  a  period  of  three  years; 
that  the  memorandum  was  In  the  possession 
of  the  lessors,  and  could  not  be  produced  by 
the  petitioner;  that  afterwarda  the  purchas. 
ers  had  organized  themselres  Into  a  corpora- 
tion, and.  In  violation  of  his  rights,  assigned 
the  whole  benefit  of  their  purchase  to  It 
The  court,  on  objection  of  the  Bowling  Green 
Opera  House  Company,  refused  to  permit 
this  petition  to  be  filed,  but  allowed  It  to  be 
noted  of  record,  and  from  the  order  sustain- 
ing the  objection  to  its  being  filed,  and  also 
the  order  awarding  a  general  writ  of  posses'' 
slon  against  the  petitioner,  an  appeal  was 
granted  and  a  supersedeas  executed  In  due 
form  before  the  clerk.  Afterward  the  clerk, 
deeming  that  the  supersedeas  was  void,  ls> 
sued  the  writ  of  possession,  and  tiiereupon 
the  petitioner  prayed  an  appeal  In  this  court 
from  the  order  issuing  the  writ  of  poBseaslon. 
We  tblnk  the  Judgment  refusing  to  permit 
the  filing  of  the  petition  and  the  Issuance  ot 
the  writ  of  possession  constituted  a  fimal  or* 
der,  within  the  meaning  of  section  868  of  the 
Code.  Helm  v.  Short,  7  Bush,  623;  Mays- 
vlUe  &  Lexington  R.  R.  Co.  v.  Punnett  etc, 
16  B.  Mon.  48;  Turner  v.  Browder,  18  B.  Mon. 
826.  And  the  position  of  appellees,  that  ap- 
pellant is  a  stranger  to  the  record,  and  cannot 
be  heard  in  this  case  to  set  up  his  rights  un- 
der the  lease  from  the  purchasers  at  the  Ju- 
diclal  sale  against  the  Issuance  of  the  writ  of 
possession  Is  untenable.  The  purchasers 
were  themselvea  strangers  to  the  record  until 
they  bought  the  property  at  the  Judicial  sale^ 
and  the  Bowling  Green  Opera  House  Com- 
pany was  a  stranger  to  the  record  until  the 
assignment  by  the  purchasers  was  made  to  16 
and  it  was  allowed  to  come  Into  court,  prove 
up  its  rights  under  the  assignment,  and  have 
a  deed  made  to  it  in  conformity  thereto,  tt 
the  Bowling  Green  Opera  House  Company 
could  be  beard  on  its  rlgbts  under  the  as- 
signment, why  may  not  the  appellant  be 
heard  on  his  rights  under  the  lease?  Both 
are  claiming  from  the  same  parties — the  pur- 
chasers at  the  Judicial  sale.  One  claims  the 
whole  by  assignment;  the  other  claims  a  part 
by  the  lease.  The  same  reasoning,  which 
admits  the  corporation  to  come  into  the  case 
to  protect  its  rights  under  the  assignment, 
admits  the  appellant  to  come  for  the  purpose 
of  protecting  his  rights  undo:  the  lease.  If 
what  he  states  be  true,  then  the  corporation 
took  the  property  under  the  assignment  sub- 
ject to  the  provisions  of  the  lease.  It  is 
difficult  to  see  how  the  appellant  can  be  called 
a  stranger  to  the  record  in  a  case  where  his 
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■nbstantial  rights  are  being  adjudicated 
against  him,  In  the  sense  that  he  will  not  be 
penoltted  to  protect  those  rights  from  ad- 
verse  adjudication  by  bringing  them  to  the 
notice  of  the  court  Suppose,  after  making 
the  assignment  to  the  corporation  and  recelT- 
Ing  the  purchase  money  therefor,  the  pur- 
chasers had,  in  violation  of  their  assignment, 
again  assigned  It  to  another  party,  and  at- 
tempted to  have  a  deed  made  to  the  second 
assignee;  la  it  possible  that  the  corporation 
would  not  be  beard  to  set  up  its  claim  under 
the  first  assignment,  and  contravene  the 
rights  of  the  second  assignee?  If  this  ques- 
tion is  answered  In  the  negative,  then  it  must 
be  equally  sound  that  the  appellant  here 
must  be  heard  on  bis  claim  to  the  property 
under  the  lease. 

We  are  of  opinion  tliat  the  trial  court  erred 
In  refusing  to  permit  the  appellant  to  file  his 
petition  to  be  made  a  party.  Equity  abhors 
a  circuity  of  actions,  and  there  is  no  reason  for 
taming  the  petitioner  out  of  court  and  re- 
quiring him  to  bring  a  new  action  for  relief, 
when  an  efficient  remedy  can  be  afforded  Idm 
in  the  case  now  pending.  We  know  of  no 
rule  of  judicial  procedure  which  authorizes 
the  turning  out  of  a  party  in  poesesslon  by 
the  exercise  of  the  summary  writ  Issued  lis 
this  case  without  affording  him,  if  desired, 
an  opportunity  to  show  why  he  should  not  be 
thus  summarily  dispossessed.  We,  of  course, 
express  no  opinion  on  the  merits  of  the  issue 
tendered  by  the  petition.  We  have  assumed 
the  truth  of  its  allegations  only  for  the  pur- 
pose of  testing  appellant's  right  to  file  it 

The  judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


OOMMONWBAI/TH  v.  ILLINOIS  CENT.  B. 
CO. 

(Court   of   Appeals   of   Kntneky.   April   18, 

1906.) 

HlQHWATB  —  OBSTBUOraON    OF    HlGHWAT  — 

Cbuiinai.  Liability. 

A  railroad  company,  unnecessarily  placing 
Its  cars  across  a  public  highway  and  thereby 
obstructing  the  same,  may  be  prosecuted  by. 
Indictment  for  maintaining  a  nuisance,  though 
Ey.  St  1908,  S  4335,  imposea  a  penalty  for  the 
ototructlon  of  public  roads,  recoverable  in  a 
civil  action. 

[Ed.  Note. — For  cases  In  point  see  vol.  25, 
C^t.  Dig.  Highways,  |  444;  vol.  1,  Cent 
Dig.  AcUon,  I  274.] 

Appeal  from  Circuit  Court  Hopkins  Coun- 
ty. 

"Not  to  be  officially  reported." 

The  Illinois  Central  Railroad  Company 
was  Indicted  for  maintaining  a  nuisance. 
From  a  judgment  sustaining  a  demurrer  to 
the  Indictment,  the  commonwealth  appeals. 
Reversed. 

N.  B.  Hays,  O.  H.  Morris,  and  J.  L.  Grayot 
for  the  Commonwealth.  Oordou,  Gordon  & 
Cox,  J.  M.  Dickinson,  and  Trabue,  Doolan  & 
Cox,  for  appelleeii 


CARROLL,  C.  From  a  judgment  of  tihe 
Hopkins  circuit  court  anstalning  a  demurrer 
to  an  indictment  charging  the  appellei  with 
creating  and  maintaining  a  common  public 
nulHance,  "by  unlawfully,  wlUf  ally,  and  con- 
tinuously placing,  keeping,  and  allowliig  to 
remain  a  freight  train,  box  cars,  coal  fiats, 
and  freight  cars,  unnecessarily  and  for  an 
unreasonable  length  of  time.  In,  on,  and 
across  a  public  highway,  known  as  the  "Nor- 
tonvllle  and  Haley's  MUI  Road.'  •  •  * 
thereby  obstructing  and  rendering  impass- 
able said  highway  for  an  unnecessary  and 
unreasonable  length  of  time,  and  causing  all 
the  people  who  pass  and  repass  and  drive 
teams  and  buggies  over  and  along  said  pub- 
lic highway,  and  who  had  the  right  to  travel 
and  drive  teams  and  buggies  and  wagons 
over  said  highway,  great  inconvenience, 
trouble,  and  delay,  for  an  unreasonable 
length  of  time,  to  the  common  nuisance  of 
all  the  people  of  the  commonwealth."  The 
commonwealth  prosecutes  this  appeal. 

We  are  not  advised  as  to  the  ground  upon 
which  the  demurrer  was  sustained,  except 
from  a  statement  contained  in  the  brief  fbr 
appellee  that  the  circuit  judge  was  of  the 
opinion  that  it  did  not  state  a  public  offmse, 
within  the  jurisdiction  of  the  circuit  court; 
and  it  is  argued  for  appellee  that  this  in- 
dictment charges  an  offense  In  violation  of 
section  4333  of  the  Kentucky  Statutes  of 
1903,  which  must  be  prosecuted  by  a  war- 
rant In  the  name  of  the  commonwealth.  In  the 
quarterly  court  of  the  county,  and  cannot  be 
prosecuted  by  Indictment  as  a  common-law 
nuisance  In  the  circuit  court  The  precise 
question  here  Involved  was  passed  on  by 
this  court  In  the  case  of  Commonwealth  t. 
American  Telegraph  &  Telephone  Company, 
reported  In  84  S.  W.  619,  27  Ky.  Law  Rep. 
29,  adversely  to  the  contention  of  appellee. 
In  that  case  the  court  held  that  an  Indict- 
ment charging  In  substance  that  the  tele- 
graph and  telephone  company  had  unlawful- 
ly, wrongfully,  and  unnecessarily  cut  down 
and  felled  a  large  tree,  in  and  across  a  public 
highway,  so  as  to  obstruct  travel  thereon,  to 
the  common  nuisance  of  all  good  citizens  pas- 
sing and  r^msslng,  might  be  prosecuted  In 
the  circuit  court  and  that  the  penalty  provid- 
ed in  section  4335  of  the  Kentucky  Statutes 
of  1908  for  obstructing  a  public  road  did 
not  preclude  the  commonwealth  from  Indict- 
ing in  the  circuit  court  the  perpetrators  of 
such  offense  for  a  common-law  nuisance. 

Upon  the  authority  of  this  case,  as  well  as 
Cincinnati,  New  Orleans  &  Texas  Padflc  Ry. 
Co.  V.  Baughman,  78  S.  W.  1103;  25  Ky. 
Law  Rep.  705,  Commonwealth  v.  Illinois 
Central  R.  Co.,  47  8.  W.  258,  20  Ky.  Law 
Rep.  606,  and  Louisville  &  Nashville  B.  Co. 
V.  Com.,  40  S.  W.  918,  19  Ky.  Law  Rep. 
455,  the  judgment  of  the  lower  court  must  be 
reversed,  and  the  cause  remanded  for  pro- 
ceedings In  conformity  to  this  opinion. 
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LATNB  T.  POWER. 
(Conrt  of  Appeals  of  Kentueky.    lifoy  28,  1000.) 

BlIXS  AND  NOTM— AOTIONB— TTTLK  TO  SUK. 

An  executor,  having  taken  a  note  payable 
to  himself  in  bis  representative  capacity,  is, 
after  settling  with  all  the  distributees  and  dev- 
isees under  the  will  of  his  testatrix,  and  paying 
all  that  is  due  them,  entitled  to  maintain  an 
action  on  the  note  In  his  Individual  capacity 
without  a  formal  assignment  of  the  note  to 
himself  individually. 

[Bid.  Note. — For  cases  in  point,  see  vol.  7, 
Gent.  Dig.  Bills  and  Notes,  {{  260-267,  1397; 
voL  22,  Cent.  Dig.  Executors  and  Adminis- 
trators, {  1669.] 

Appeal  from  Clrcatt  Court,  Floyd  County. 

"Not  to  be  officially  reported." 

Action  by  James  P.  Layne  against  James 
Preston  Power.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

James  Ooble,  for  appellant  W.  S.  Har- 
kiaa,  for  appellee. 

CARROLL,  C.  On  a  note  executed  to 
James  P.  Layne,  executor  of  tbe  estate  of 
Matilda  Smith,  tbe  appellant  individually 
instituted  this  action,  alleging  that  be  had 
settled  with  all  tbe  distrlbntees  and  devisees 
under  tbe  will  of  Matilda  Smith,  had  paid 
all  that  was  due  tbem,  and  was  entitled  to 
tbe  proceeds  of  tbe  note  In  his  own  right. 
To  this  petition  tbe  defendant  filed  a  general 
and  special  demurrer.  The  court  sustained 
tbe  special  demurrer  on  tbe  ground  tbat  tbe 
plaintiff  did  not  have  l^al  capacity  to  sue, 
basing  bis  Judgment  on  tbe  theory  tbat  as 
tbe  note  was  executed  to  James  P.  Layne 
In  bis  representative  capacity  tbe  suit  should 
have  been  brought  by  him  as  executor  and 
not  Individually;  and  It  is  Insisted,  in  sup- 
port of  this  Judgment,  tbat  tbe  estate  of 
Matilda  Smith,  or  a  personal  r^resentative 
who  might  succeed  tbe  defendant  James  P. 
Layne,  would  not  be  estopped  by  a  Judgment 
on  this  note  In  favor  of  James  P.  Layne 
Individually  from  prosecuting  another  suit 
against  the  payor  of  the  note.  Under  tbe 
Averments  of  tbe  petition,  which  must  be 
accepted  as  true  on  tbe  question  here  pre- 
sented, James  P.  Layne  as  executor  of  tbe 
-estate  has  settled  in  full  with  all  of  the  dis- 
tributees and  devisees  who  would  be  entitled 
to  any  part  of  the  proceeds  of  this  note, 
and  It  is  now  bis  property.  An  executor  or 
administrator  may  assign  and  transfer  a  note 
executed  to  bim  in  his  representative  capac- 
ity, and  If  be  should  do  so  be  would  be  liable 
on  bis  official  bond  for  tbe  value  of  tbe 
note,  and  tbe  persons  entitled  to  It  could 
lecorer  In  an  action  on  tbe  bond,  and  In  tbe 
case  at  bar  James  P.  Layne  as  executor  of 
Matilda  Smith  could  have  assigned  this  note 
to  James  P.  Layne  Individually;  but,  as  tbe 
Individual  who  brought  tbe  suit  on  the  note 
was  also  tbe  executor  of  the  estate  and  in  pos- 
session of  the  note,  we  do  not  think  a  formal 
assignment  by  blm  as  executor  to  himself 
as  Indlvldna)  was  necessary  to  enable  blm 
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to  prosecute  a  suit  In  his  own  name  on  the 
note.  Generally,  where  tbere  is  no  written 
assignment  of  a  note,  tbe  assignor  should 
be  Joined  with  tbe  assignee  as  plaintiff  in 
an  action  to  recover  on  It;  but,  where  the  as- 
signee and  assignor  are  in  fact  tbe  same 
person,  this  formality  Is  not  necessary.  Nor 
do  we  doubt  that  the  sureties  on  his  bond 
would  be  liable  to  the  estate  if  James  P. 
Layne  has  not  In  fact  accounted  to  tbe  estate 
for  tbe  amount  of  this  note.  Therefore  the 
payor  of  the  note  who  satisfles  the  Judgment 
will  be  fully  protected.  Tbat  an  executor 
or  administrator  may  charge  himself  In  the 
settlement  of  an  estate  with  a  note  due  the 
estate,  and  thereby  become  tbe  owner  of,  and 
have  the  right  to  recover  on  it,  has  be&a 
determined  by  this  court  In  Jones  v.  Evennan, 
16  B.  Mon.  632,  63  Am.  Dec.  521 ;  Maraman  v. 
Tumell,  8  Mete.  146,  77  Am.  Dec.  167.  Mils 
being  true,  we  see  no  reason  why  the  per- 
sonal representative  may  not  pay  tbe  heirs 
and  distributees  tbe  amount  of  a  note  due 
tbe  estate,  and  thereby  become  the  owner 
of  it  Tbe  ^ect  In  both  cases  is  precisely 
tbe  same.  Tbe  sureties  In  either  case  would 
be  liable  to  tbe  estate  for  tbe  amount  of 
tbe  debt  If  tbe  personal  representative  should 
fail  to  account  for  tbe  amount  due,  and  tbe 
payor  would  be  protected  by  bis  payment  to 
the  representative  in  bis  IndlTldnal  capacity. 
The  Judgment  of  the  lower  court  is  re- 
versed, with  directions  to  proceed  In  con- 
formity to  this  opinion. 


HENDERSON  v.   LIOHTNER  et  al. 
(Court  of  Appeals  of  Kentucky.    May  8,  19U6.) 

1.  Bills  and  Notes  —  Aoiion  —  Evidkncb  — 

SUFTIOIXNOY. 

On  an  issue  in  an  action  on  a  note  as  to 
how  much  interest  the  maker  had  paid,  it  could 
not  be  assumed,  in  the  absence  of  convhicing 
evidence,  that  he  paid  a  greater  rate  of  interest 
than  the  note  called  for. 

2.  Gt7ABDIAK    ARD    WaBO    —    INVKSTICXNIS    — 

Ouabdian's  Liabiutt. 

Where  a  guardian  acted  in  good  faith  in 
the  purchase  of  a  note,  and  exercised  reasonable 
and  proper  care,  she  was  not  liable  because  of 
her  failure  to  realize  on  the  note  the  amount  ex- 
pected at  the  time  of  its  purchase. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  g  235.] 

Appeal  from  Circuit  Court,  Fleming  Coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Sarah  Ligbtner  against  Joseph- 
ine P.  Henderson,  as  guardian.  From  a 
Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

J.  H.  Power,  for  appellant  Maher  & 
Orannls,  for  appellee. 

CARROLL,  a  In  18S2  Henry  Ligbtner 
purchased  from  Robert  Toller  410  acres  of 
land  for  $4,000.  Eight  hundred  dollars  of 
this  sum  was  paid  in  cash,  and  for  the  bal- 
ance of  tbe  purchase  money  three  notes  were 
executed— one  for  $1,200,  due  In  1883,  and 
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two  for  11,000  each,  dne  In  1884  and  1886. 
To  make  the  cash  payment  of  $800  he  borrow- 
ad  this  amount  from  O.  A.  Henderson,  glv- 
iai  to  Henderson  his  note  and  pledging  the 
deed  be  had  received  from  Toller  as  collat- 
eral security.  The  notes  were  written  by 
Henderson;  the  $1,200  note  reciting  that  It 
wai  given  for  the.  "first  payment"  on  the 
land,  the  $1,000  note  dne  in  March,  1884,  re- 
citing that  It  was  given  for  the  "second  pay- 
ment," and  the  $1,000  note  dne  in  March, 
1885,  reciting  that  it  was  given  for  the  "third 
paymoit"  on  the  land.  Soon  afterwards 
Henderson  by  assignment  from  Toller  be- 
came the  owner  of  the  $1,200  note  and  the 
11,000  note  due  March,  1884;  Toller  keeping 
the  $1,000  note  due  in  1885.  Llghtner  paid 
the  $800  note  and  the  $1,200  note  of  Hen- 
derson. The  $1,000  note  due  in  1884,  and  as- 
signed by  Toller  to  Henderson,  is  the  one  In 
controversy,  in  this  case.  In  1889  Henderson 
bought  from  Toller's  administrator  the  $1,000 
note  due  in  1885,  paying  for  it  $500.  This 
note  Llghtner  paid  to  Henderson  In  a  land 
transaction.  Oa  June  20,  1892,  Llghtner  ex- 
ecuted to  Henderson  the  following  obligation: 
"On  demand  I  promise  to  pay  to  O.  A.  Hen- 
derson four  hundred  and  eighteen  dollars  and 
forty  cents  and  six  per  cent  interest  from 
.this  date  until  paid.  This  note  is  given  for 
the  balance-  on  the  third  payment  on  four 
hundred  and  ten  acres  of  land  in  Fleming 
county,  Ky.,  and,  4  good  deed  has  been  made 
to  the  land."  In  August,  1892,  Henderson 
died,  and  his  administrator  found  among 
bis  papers  the  $1,000  note  due  In  1884, 
the .  note  sued  on,  and  also  the  note  for 
.$4ia40,  executed  on  June  20,  1892.  In 
.March,  1893,  Llghtner  paid  to  the  adminis- 
trator the  full  amount  of  the  note  for  $418.40. 
In  May,  1894,  the  administrator  assigned  to 
Josephine  P.  Henderson,  the  appellant  here- 
in, who 'was  the  widow  of  G.  A.  Henderson 
and  the  guardian  of  their  only  child,  the 
$1,000  note  due  In  1884.  The  amount  due  on 
the  note,  at  the  date  of  Its  assignment,  as  ap- 
pears by  the  indorsement  of  the  administra- 
tor on  the  note,  was  $837.  For  this  amount 
the  widow  as  guardian  of  the  child  accepted 
this  note  as  an  asset  of  her  ward.  Llghtner 
having  died  In  1897,  the  appellant,  as  guard- 
ian, brought  this  suit  against  the  Llghtner 
heirs  to  recover  the  amount  of  this  note.  She 
also  sought  to  recover  $117.30,  taxes  paid  by 
ber  upon  the  land  upon  which  this  note  was  a 
llm.  The  heirs  of  Llghtner,  appellees  here- 
in, inthelr  answer  averred  in  substance  thatthe 
note  for  $418.40  was  executed  by  him  to  pay 
the  balance  due  Henderson  on  the  $1,000 
note  due  in  1884,  the  note  sued  on,  and  that,  hav- 
ing paid  this  $418.40,  nothing  was  due  on  the 
note  sued  on.  They  further  sought  to  recover 
from  the  guardian  $123.45,  paid  to  her  by 
Llghtner  In  1895  under  the  Impression  that 
it  was  due  on  this  $1,000  note,  when  in  fact, 
as  tbey  aver,  at  the  time  of  this  payment  there 
was  nothing  due  by  Llghtner  to  Henderson  on 
any  of  the  notes.    The  lower  court  adjudged 


that  the  note  for  $418,40  ynM  execoted  by 
Llgbtneir  to  H^dMson  to.  pay  the  balance  00 
the  $1,000  note  due  in  1884,  and  that,  as  tbs 
$4ia40  note  bad  been  paid  before  the  institu- 
tion of  this  actlcm,  the  appellant  was  not 
entitled  to  recover  anything  on  the  note  sued 
on.  The  court  allowed  appellant  the  full 
amount  of  the  taxes  paid  by  her,  $117.30, 
and  gave  the  appellee  Judgment  for  $128.45, 
the  amount  of  their  over-payment,  bringing 
appellant  in  debt  to  appellees  in  a  small 
amount,  for  which  Judgment  was  rendered. 

O.  A.  Henderson  was  an  active,  intelligent 
business  man,  the  president  of  a  bank,  and 
possessed  of  considerable  means.  Lightner 
was  an  Illiterate  German,  industrious,  frugal, 
and  a  man  of  good  common  sense.  The  rela- 
tions between  the  two  were  very  intimate; 
Henderson  having  assisted  Llghtner  to  buy 
the  farm. and  in  other  ways  helping  him  by 
counsel  and  advice.  It  will  be  noticed  that 
the  notes  executed  by  Llghtner  to  Toller  for 
the  land  specified  for  which  payments  they 
were  executed ;  the-  note  due  in  1884,  the  one 
sued  on,  stating  that  it  was  given  for  the 
"ttiird  payment,"  and  the  note  for  $418.40, 
which  was  also  written  by  Henderson,  and 
that  appellees  contend  paid  this  $1,000  note, 
reciting  in  its  face:  "This  note  Is  given  for 
the  balance  on  the  third  payment  on  four 
hundred  and  ten  acres  of  land."  The  circuit 
Judge  in  his  opinion  was  largely  Influenced 
by  this  statement  in  the  $418.40  note,  whl(^ 
tends  to  establish  the  fact  it  states  that  it  was 
given  to  pay  the  balance  due  on  the  note  sued 
on.  The  master  commissioner,  to  whom  the 
case  was  referred,  found  that  when  the  $418 
note  was  executed,  on  June  20,  1892,  there 
was  only  due  by  Henderson  on  all  the  notes 
$181.55,  and  according  to  this  report  the  note 
for  $418  was  ocecuted  for  $237  more  than 
Llghtner  really  owed;  but  In  arriving  at  this 
result  he  left  out  of  ixlH  calculations  the 
$1,000  note  due  in  1885,  and  purchased  by 
Henderson  for  $500  In  1889,  upon  the  ground 
that  Llghtner  paid  to  Henderson,  in  full  satis- 
faction of  this  note,  the  $660  tliat  Henderson 
received  about  this  time  as  the  proceeds  of 
land  sold  by  Llghtner  to  Sower;  the  theory 
of  appellees  being  that  Henderson  bought  this 
note  In  for  lilghtner's  benefit  under  an  agree- 
ment that  Llghtner  wonld  pay  Henderaon  for 
the  note  $650,  thereby  making  a  profit  to  'Rear 
derson  of  $150  and  saving  to  Llghtner  $350. 
There  is  no  evidence  to  support  this  theory, 
except  the  statement  of  LIghtner's  son  that 
his  father  brought  this  $1,000  note  home  with 
him  at  the  time  the  $650  was  paid  to  Hender- 
son by  Sower.  A  large  number  of  exceptions 
were  filed  to  the  master's  report,  bnt  tlie  chan- 
cellor Ignored  the  exceptions,  as  well  as  ttie 
report,  basing  his  Judgment  upon  the  ground 
that  the  $418  note  represented  the  balance  due 
at  that  time  by  Llghtner  to  Hoiderson  on  all 
these  notes,  and,  it  being  admitted  that  the 
$418  note  had  beat  paid  off,  there  was  nothing 
due  by  Ligbtno-.  The  fact  that  the  chancel- 
lor refused  to  pass  on  the  ttceptloiiB  to  tbe 
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OommisBloner'B  report  cannot  be  said  to  be 
prejudicial  to  appellants,  In  view  of  tbe  con- 
clusion reached  by  bim  upon  the  whole  case. 
Tbe  principal  contention  of  appellants  Is 
tbat  appellees  are  estopped  to  question  the 
note  sued  on  by  reason  of  various  declara- 
tions made  by  Llghtner  in  his  lifetime.  It 
appears  tbat  after  tbe  death  of  O.  A.  Hender- 
son, and  after  Llgbtner  bad  paid  off  tbe  |41S 
note,  the  administrator  of  Henderson  was 
pressing  him  for  a  settlement  of  the  note  sued 
on,  and  Llgbtner  prevailed  on  Mr.  John  S. 
Power,  an  attorney  at  Flemlngsbnrg,  to  in- 
duce tbe  appellant  to  buy  the  note  and  there- 
by protect  blm  from  the  apprehended  suit 
by  the  administrator;  Llgbtner  stating  to 
Mr.  Power,  as  well  as  to  one  or  two  other 
persons,  that  there  was  due  on  tbe  note  sued 
on  the  sum  of  $850.  Mr.  Power,  considering 
the  note  a  good  investment,  Induced  appel- 
lant to  Invest  her  ward's  money  in  It,  and 
Llgbtner  was  present  when  the  note  was  as- 
signed by  tbe  administrator  to  appellant. 
After  appellant  became  the  purchaser  of  the 
jiote,  Llgbtner  paid  to  her  $18.45  in  March, 
1895,  and  $106  on  July  2,  18%.  It  further 
appears  that  Lightner  paid  in  full  to  tbe 
jidmlnistrator  tbe  $418  note  on  March  8,  1893, 
and  at  the  same  time  made  to  blm  a  pay- 
ment on  the  note  In  controversy,  and  that 
afterwards,  in  May,  1894,  and  a  few  days 
before  tbe  note  was  assigned  by  the  adminis- 
trator to  Mrs.  Henderson,  Llgbtner  paid  to 
blm  on  the  note  in  controversy  $120.  In  view 
of  these  uncontradicted  facts,  and  the  re- 
peated declarations  of  Llgbtner  In  reference 
to  tbe  note  sued  on.  and  bis  efforts  to  in- 
,dnce  appellant  to  purchase  it.  It  is  earnestly 
contended  that  appellees  are  now  estopped 
to  deny  any  indebtedness  on  this  note.  In 
answer  to  this  plea  of  estoppel,  appellees  say 
Llgbtner  was  an  uneducated  man,  and  at  tbe 
time  tbat  these  statements  and  payments 
were  made  by  blm  was  laboring  under  some 
mental  trouble  that  unfitted  blm,  taken  in 
connection  with  his  ignortince,  to  nndwstand 
the  nature  of  the  transactions  or  tbe  force 
and  effect  of  tbe  declarations  tbat  fie  was 
making.  The  diancellor,  as  well  as  the  com- 
missioner, was  evidently  of  the  opinion  tbat 
tbe  $1,000  note  due  in  1885  and  purchased 
by  Hoiderson  for  $500  was  fully  satisfied 
by  tbe  $660  paid  to  Henderson  by  Sower  for 
Llgbtner.  Appellant's  theory  of  this  transac- 
tion is  tbat,  altbongh  Henderson  bought  tbe 
note  for  $600,  it  was  a  private  business  trans- 
action on  his  part,  not  made  for  the  benefit 
of  Llgbtner,  and  that,  after  Llgbtner  paid 
this  $660  to  Henderson  on  this  $1,000  note, 
fb»  balance  of  tbe  $1,000  and  interest  on  It 
made  up  tbe  $418  note  afterwards  executed 
on  June  20,  1802,  by  Llgbtner  to  Henderson. 
Tbey  also  insist,  and  there  Is  some  evidence 
to  support  it,  tbat  Llgbtner  was  paying  Hen- 
derson 10  per  cent  Interest  on  the  $800  note 
executed  to  Henderson  when  Llgbtner  pur- 
chased tbe  land  from  Toller,  and  8  per  cent 


Interest  on  the  balance  of  the  notes.  Th« 
$800  note  bore  by  Its  terms  10  per  cent  in- 
terest, the  others  6  per  cent,  and  In  tbe 
absence  of  convincing  evidence  to  tlie  con- 
trary it'  cannot  be  assumed  that  Llgbtner 
paid  a  greater  rate  of  interest  than  the  notes 
specified.  We  therefore  think  the  commis- 
sioner's calculation  of  Interest  In  which  he 
charged  Llgbtner  10  i>er  cent  on  tbe  $800 
note  until  It  was  settled,  and  6  per  cent 
Interest  on  the  other  notes,  was  correct 

Under  the  facts  of  this  case  we  are  not 
disposed  to  hold  that  Llgbtner  is  estopped 
by  his  declarations  and  conduct  to  deny  tbat 
tbere  was  due  on  the  note  sued  on  at  tbe  time 
of  its  assignment  to  appellant  $850,  or  any 
like  sum,  because,  even  if  appellant's  theory 
tbat  the  $418  note  was  executed  for  the 
balance  due  on  the  $1,000  note  is  accepted 
as  true,  and  the  Interest  on  all  these  notes, 
except  the  note  for  $800,  Is  computed  at  6 
per  cent,  tbe  amount  due  by  Llgbtner  wben 
tbe  note  was  assigned  to  appellant  would 
fall  far  short  of  amounting  to  $850;  nor  can 
It  be  said  tbat  appellant  was  really  preju- 
diced by  the  representations  that  Induced  her 
to  purchase  this  note.  She  acted  in  perfect 
good  faith  In  its  purchase,  and  exercised 
reasonable  and  proper  care  for  the  invest- 
ment of  her  ward's  money,  and  no  loss  can 
accrue  to  her  by  the  failure  to  realize  on  tbe 
note  tbe  amount  expected  at  tbe  time  of  Its 
purchase;  nor  will  the  ward's  estate  suffer 
great  loss,  because,  if  this  defense  by  Llgbt- 
ner bad  been  made  in  a  suit  by  the  admin- 
istrator on  tbe  note,  it  would  have  reduced 
tbe  estate  going  to  appellant  and  her  ward 
the  amount  of  the  note.  It  would  be  man- 
ifestly unfair  and  unjust  to  require  Llgbtner 
to  pay  more  than  tbe  amount  actually  due 
on  tbe  note,  and  it  is  very  evident  that  there 
was  nothing  like  $850  due  on  it  at  tbe  time 
of  Its  assignment  to  appellant. 

The  death  of  the  parties  to  this  transac- 
tion had  Involved  this  case  In  a  number  oif 
complicated  questions  of  fact  tbat  In  all  prob- 
ability would  not  have  arisen  if  either  or 
both  of  them  had  been  living,  and  it  Is  ex- 
tremely difficult  after  a  careful  and  patletat 
reading  of  the  record,  to  determine  with  rea- 
sonable certainty  tbe  exact  status  of  this 
transaction;  but  we  have  reached  the  con- 
clusion tbat  the  chancellor  In  bis  judgment 
did  substantial  justice  between  the  parties, 
and  his  judgment  Is  affirmed. 


BALTIMORE  &  O.  8.  W.  B.  00.  v.  HUD- 
SON. 

(Court  of  Appeals  of  Kentucky.    May  8,  1906.) 

1.  Cabbiebs  —  Rktubai.  to  Stamp  Rbtubii 
Ticket— EviDENOK. 

Evidence  In  an  action  against  a  car- 
rier for  refusal  to  validate  the  return  portion 
of  a  passenger's  ticket  good  only  when  validat- 
ed, examined,  and  held  to  support  a  finding  that 
the  carrier  lmproi>erly  refused  to  validata  the 
ticket  authorizing  a  verdict  for  the  passeoger. 
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2.  SaUX— EXOESSIVI  Dahaocs. 

In  an  action  against  a  carrier  for  refusal 
to  validate  the  return  portion  of  a  ticket,  It 
appeared  that  the  carrier  violated  its  contract 
with  reference  thereto,  and  that,  through  its 
agents,  it  insulted  and  nnmiliated  the  passenger, 
from  which  she  sntFered  great  mortification  and 
mental  anguish,  and  that  she,  being  in  a  weak- 
ened physical  condition,  did  not  recover  from  the 
nervous  shock  received  for  many  months  there- 
after. Beld,  that  a  verdict  for  $1,750  would 
not  be  set  aside  as  excessive. 

[Ejd.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  {  1344.] 

3.  SAICB— EVIDXNCS— Adkibsibiuctt. 

In  an  action  against  a  carrier  for  refusal  to 
validate  the  return  portion  of  a  ticket,  good 
only  when  validated,  It  was  not  error  to  permit 
plaintiff  to  testify  with  respect  to  her  consulting 
a,  lawyer  and  detailing  the  circumstances  under 
which  she  made  the  effort  to  do  so  after  the  car- 
rier's agent  had  refused  to  validate  the  ticket 
Barker,  JT.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty,  Common  Fleaa  Branch,   First  Division. 

"Not  to  be  ofiadally  reported." 

Action  by  Suale  C.  Hudson  against  tbe 
Baltimore  &  Ohio  Soutliwestern  Bailroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Oibson,  Marshall  &  Oibson,  for  appellant 
Myers  &  Howard,  W.  M.  Smith,  and  J.  0. 
Dodd,  for  appellee. 

PAYMTEE,  J.  This  is  the  second  appeal 
In  this  case  (80  S.  W.  454,  25  Ky.  Law 
Rep.  2164).  The  appellee,  Susie  C.  Hudson, 
claims  that  betwe  2  o'clock  on  the  morning 
of  December  22;  1000,  she  bought  at  the 
appellant's  ticket  office.  In  St  Louis,  Mo.,  a 
round-trip  ticket  from  St  Louis  to  Cincinnati  ,- 
that  she  left  for  Cincinnati  at  2  o'clock  that 
morning,  and  used  the  part  of  the  ticket 
which  entitled  ber  to  travel  over  appellant's 
road  from  St  Louis  to  Cincinnati;  that  it  was 
a  limited  ticket;  that  on  the  26th  of  the 
same  month,  at  half  past  7  o'clock,  p.  m., 
she  went  to  the  depot  In  Cincinnati  with 
a  view  of  taking  passage  on  appellant's 
train  leaving  at  8  o'clock  p.  m.  toe  St  Louis; 
that  under  the  terms  of  the  ticket  It  was 
necessary  that  the  ticket  agent  at  Cincinnati 
should  validate  the  ticket  to  enable  her  to 
return  to  St  Louis  on  it;  that  she  handed 
the  ticket  to  the  yalidating  agent  and,  as 
was  required  by  the  terms  of  the  ticket 
signed  her  name  on  It  in  the  presence  of  the 
agent  who  icompared  the  signature  written 
In  his  presence  and  the  one  written  on  it  In 
St  Louis  and  refused  to  validate  the  ticket 
The  appellant  refused  to  allow  her  to  use 
the  ticket  and  this  action  was  Instituted 
to  recover  for  the  alleged  breach  of  contract 
and  the  treatment  she  received  by  the  appel- 
lant's agent  at  the  ticket  office  la  Cincinnati. 
On  the  first  trl>I  she  recovered  a  verdict 
for  $1,000,  and  on  the  last  trial  she  was  given 
a  verdict  and  Judgment  for  $1,750. 

The  evidence  offered  by  appellee  conduces 
to  show  that  she  purchased  a  round-trip 
tl<A:et  in  St  Louis;  that  she  signed  her  name 
on  the  ticket  when   she  bought  it  "Susie 


Hudson,"  and  when  she  offered  it  to  the  agoit 
at  Cincinnati  she  wrote  her  name  "Susie  C. 
Hudson";  that  she  sometimes  wrote  It  wltli 
the  "C."  and  sometimes  without  it;  that  the 
ticket  agent  at  Cincinnati  refused  to  TalldatB 
the  ticket  and,  although  she  told  him  that 
she  had  purchased  it  in  St  Louis  and  had 
signed  the  name  "Susie  Hudson,"  and  that 
she  was  "Susie  Hudson,"  he  refused  to  vali- 
date it,  and  stated  to  her  in  the  presence  of 
others  that  It  was  a  broker's  ticket  that  she 
bought  it  from  a  broker,  that  it  waa  not 
her  signature,  and  that  be  would  have  noth- 
ing to  do  with  it  She  pleaded  with  him 
to  validate  it  so  she  could  take  the  8  o'cIo<± 
train,  and  thus  avoid  the  loss  of  her  position 
as  a  teacher  la  a  business  college.  She  as- 
sured him  that  she  had  papers  in  her  valise 
In  the  baggage  room  of  the  depot  that  would 
convince  him  that  she  was  the  person  whom 
she  represented  herself  to  be,  and  when  she 
could  induce  him  to  make  any  response  to 
her  pleas  to  have  the  ticket  validated  and 
to  allow  her  to  prove  to  him  by  the  papers 
In  her  valise  that  she  was  the  person  whom 
she  represented  herself  to  be,  he  woold  say 
that  It  was  a  broker's  ticket  and  he  would 
have  nothing  to  do  with  It  She  bad  no 
friends  in  Cincinnati.  The  train  upon  which 
she  expected  to  go  had  left  for  St.  Louis, 
and  she  went  across  the  river  to  Covington 
to  consult  her  kinsman,  who  was  a  lawyer, 
as  to  her  right  to  have  the  $9  the  cost  of  a 
ticket  to  St  Louis,  refunded.  In  the  event 
she  bought  a  tl<&et  She  returned  to  the 
Cincinnati  depot  at  11  o'clock  that  night 
and  found  the  ladles'  waiting  room  closed, 
and  so  she  sat  in  the  gentlemen's  waiting 
room  until  2  o'clodt  the  next  morning,  when 
she  left  on  a  train  for  St  Louis.  Geo.  W. 
Bain,  a  well-known  temperance  lecturer  In 
this  state,  was  present  in  the  depot  and  his 
feelings  were  very  much  aroused  on  accoant 
of  the  agent's  conduct  towards  the  appellee, 
and  so  much  so  that  he  felt  like  interceding 
with  the  ticket  agent  though  a  stranger  to 
appellee,  in  her  behall  He  finally  «»claded 
that  as  the  ticket  agent  was  so  positive, 
the  appellee  was  the  fraud  which  he  made 
her  appear  to  be,  and  he  abandoned  his 
purpose  to  intercede  in  appellee's  behalf. 
Another  gentleman,  a  stranger  to  appellee, 
was  present  and  be  In  a  measure  had  the 
same  feeling  In  regard  to  the  matter  as  Mr. 
Bain.  When  the  appellee  returned  from 
Covington,  she  approached  the  ticket  office 
to  buy  a  ticket  for  St  Louis,  when  another 
agent  la  the  office  asked  her  in  an  InsnlUng 
way  what  she  had  done  with  the  broker's 
ticket  He  was  evidently  present  earlier  in 
the  evening,  when  she  sought  to  get  the 
ticket  agent  to  validate  her  ticket 

On  the  former  appeal  the  court  recognlxed 
the  appellee's  right  to  maintain  this  action, 
If  the  agent  at  Cincinnati  refused  to  vali- 
date the  ticket  provided  she  was  the  pur- 
chaser of  the  ticket  so  we  do  not  deem  It 
necessary  to  enter  into  the  cwisideratlon  of 
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tlM  qnestlon  as  to  ber  right  to  maintain 
tills  action.  The  principal  grounds  nrged  for 
a  reyersal  will  appear  as  they  are  considered 
In  this  opinion. 

It  is  orged  that  the  verdict  in  not  sustained 
by  the  evidence.  It  is  true  that  there  is 
some  dissimilarity  in  some  of  the  letters  of 
signatnre  at  St.  lionis  when  the  ticket  was 
purchased  and  the  <»e  written  at  Cincinnati. 
The  dissimilarity  consists  in  the  capital  "S" 
In  the  given  name  and  the  "H"  in  the 
snmame  and  the  appearance  of  the  "0"  In 
the  one  signatnre  and  not  In  the  other.  There 
Is  a  very  striking  similarity  in  the  other  let- 
ters In  the  signatnre  in  writing  the  name 
"Snsle,"  and  the  same  is  tme  as  to  some 
of  the  other  letters  in  the  name  "Hudson." 
It  is  a  matter  of  c<ynmon  knowledge  that 
persons  do  not  always  form  letters  in  writing 
tbelr  slgnatores  in  exactly  the  same  way. 
The  assistant  ticket  agent  at  St.  Lonis,  whom 
appellant  claims  sold  the  tldcet  in  qnestlon, 
wrote  on  the  ticket  the  name  "Henry  Uhon," 
the  general  ticket  agent  at  St  Lonis.  He 
also  wrote  on  the  ticket  the  name  "HoUiday," 
and  there  is  a  striking  dissimilarity  in  the 
capital  "H"  in  "Henry"  and  "Holllday,"  and 
the  "y"  at  the  end  of  the  name  "Holllday" 
and  the  "y"  at  the  end  of  the  name  "Henry," 
as  there  is  in  any  two  letters  In  the  slgna- 
tnres  of  the  appellee.  The  ticket,  with  the 
signatnres  thereon  referred  to,  is  before  ns. 
That  the  appellee  lived  in  St  Lonis  and 
went  to  Cindnnati  about  the  time  In  qnestlon 
is  not  denied.  Her  business  demanded  her 
retnm  to  St.  Lonis  within  the  time  limit  of 
the  tldcet  Her  financial  condition  was  snch 
that  reqntred  that 'she  should  travel  in  as 
inexpensive  a  way  as  possible;  hence  would 
want  to  purchase  a  ticket  at  reduced  rates. 
If  possible.  In  fact,  this  desire  is  not  con- 
fined to  i>ersonB  in  the  flnandal  condition  of 
appellee.  It  is  the  delight  of  those  who 
travel  to  get  tickets  at  reduced  rates.  While 
testimony  was  offered  by  appellant  which 
tended  to  impeach  that  offered  by  appellee, 
still  the  Jury  was  the  Judge  of  its  weight 
and  credibility,  and  both  juries  liave  accepted 
her  statements  as  true  In  preference  to  the 
testimony  offered  by  the  appellant.  The 
court  must  decline  to  disturb  the  verdict  upon 
the  ground  that  it  is  not  sustained  by  the 
evidence. 

It  is  urged  that  the  damages  awarded  are 
grossly  excessive.  On  the  former  appeal  the 
court  in  effect  held  that  the  verdict  for  $1,000 
was  not  excessive.  Excessive  damages  being 
one  of  the  grounds  urged  on  the  former  ap- 
peal for  a  reversal,  the  court  must  have 
reached  the  oonclusion  that  it  was  not  ex- 
cessive, or  it  would  have  said  so  in  the 
opinion  reversing  the  case.  This  being  true, 
it  was  in  effect  a  holding  by  the  court  that 
the  cases  of  Ballroad  CO.  v.  Lyons,  104  Ey. 
23,  46  S.  W.  aoe,  and  Railroad  Co.  v.  Breckln- 
rhigs,  90  Ky.  1,  84  S.  W.  702,  relied  on  in 
this  case,  did  not  furnish  a  precedent  for 
hoUing  that  the  verdict  for  |1,000  was  ex- 


cessive. It  was  the  business  of  the  company 
to  protect  appellee,  as  she  was  its  iMssengei, 
from  insult  and  Injury.  If  the  evidence  of 
the  apiiellee  is  true,  the  appellant  violated 
its  contract,  and,  through  its  agent  Insulted 
and  hunlllated  her,  from  which  she  suffered 
great  nxnilflcatlon  and  mental  anguish,  and, 
being  In  a  weakened  physical  condition,  did 
not  recover  from  the  nervous  slux^  she  re- 
ceived for  many  months  thereafter,  l^e  rec- 
ord does  not  Justify  this  court  In  saying 
that  the  verdict  was  superinduced  by  preju- 
dice or  passion. 

It  Is  urged  that  the  court  allowed  the 
appellee  to  prove  that  she  went  to  Covington 
to  consult  a  lawyer,  and  detailing  the  cir- 
cumstances under  which  she  made  the  ef- 
fort to  do  so.  The  appellant  had  refused  to 
validate  her  ticket  and  she  certainly  had  a 
right  to  consult  some  one,  and  especially  a 
kinsman,  as  to  what  she  should  do  under 
the  drcumstancea  She  had  no  friends  In 
Cincinnati,  and,  while  Covington  is  separated 
from  Clndnnatl  by  the  Ohio  river,  a  bridge 
and  street  railway  makes  it  nearer  and  more 
convenient  to  reach  than  many  parts  of  Cin- 
cinnati, She  bad  a  right  to  consult  some 
one  in  the  matter,  and  she  seems  to  liave 
sought  to  consult  the  only  convenient  par- 
son upon  whom  she  had  any  natural  claim  for 
advice  or  assistance.  The  court  did  not  err 
in  allowing  appellee  to  tell  of  her  visit  to 
Covington. 

The  Instmctions  ot  the  court  fully  comply 
with  the  opinion  on  the  former  appeal. 
The  Judgment  is  aflOrmed. 

BABEBB,  J.,  dissents. 


HAASB  V.  SCHICKNER  et  aL 

(Court    of   Appeals   of    Kentucky.    April    11, 
1906.) 

Landlord  and  TKNAni>— UNi.Awrui.  Dbtain- 
■■— ScopK  or  Action  —  Pbbson  Ci.AiiuNa 
TTNDER  Tenant. 

Under  Civ.  Code  Prac.  {  452,  declaring 
that  a  forcible  detainer  is  a  refusal  of  the  ten- 
ant to  give  possession  to  his  landlord  after  the 
expiration  of  his  term,  or  of  a  tenant  at  will  or 
by  sufferance  to  ^ve  possession  to  the  landlord 
after  the  determination  of  his  will,  and  in 
view  of  Ey.  St  1903,  t  2292,  providing  tEat 
unless  the  landlord  consents  in  writing,  every 
assignment  or  transfer  of  the  term  of  a  ten- 
ant having  a  term  of  leas  than  two  years  shall 
operate  as  a  forfeiture  to  the  landlord,  who 
may  recover  possession  by  forcible  entry  or  de- 
tainer, one  who  has  received  from  the  tenant 
possession  of  premises  leased  for  a  term  of 
more  than  two  years  under  sin  agreement  that 
there  shall  b«  no  sublease  or  assignment  of  the 
term  may,  on  failure  to  pay  rent,  be  dispos- 
sessed by  an  action  of  forcible  detainer. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  (Acially  reported." 

Action  by  A.  F.  Scbickner  and  others 
against  Fred  Haase,  Jr.  From  a  Judgment 
for  plalntlfls,  defendant  appeals.    Afllrmed. 
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A.  H.  Caldwell  and  Mat  Moore,  for  appel- 
lapt  Hall  &  McLean  and  Oreene  &  Van 
winkle,  for  appellees. 

CABROLL,  C.  W.  Q.  Schlckner  leased  to 
E*red  Haase,  Sr.,  certain  premises  In  Camp- 
bell county,  Ky.,  for  a  term  of  five  years, 
beginning  May  1,  1900.  The  lease  obligated 
Haase  to  pay  as  rent  $30  per  month,  and  also 
provided  that  If  the  rent  or  any  part  thereof 
should  remain  unpaid  for  30  days  after  It 
was'  dne^  or  If  the  lessee  assigned  the  lease 
or  underlet  the  premises,  the  lease  should 
terminate  and  the  lessor  have  the  right  to 
re-enter  and  take  i>os8eBBlon  of  the  premises. 
The  lessor  died  In  1904,  and  soon  thereafter 
his  heirs  gave  notice  to  appellant,  who  was  In 
possession  of  the  premises,  to  surrender  pos- 
session In  SO  days,  and  upon  bis  failure  to 
do  BO  they  obtained  a  warrant  of  forcible 
detainer  against  him,  and  on  the  trial  he 
was  found  guilty.  He  traversed  the  finding, 
and  in  the  circuit  court,  under  a  peremptory 
instruction  so  to  do,  the  Jury  again  found 
bim  gnll^,  and  from  the  judgment  of  resti- 
tution he  prosecutes  this  appeal. 

There  Is  no  material  dispute  as  to  the  facts. 
Neithw  the  appellant  nor  his  father,  Fred 
Haase,  Sr.,  had  paid  any  rent  for  a  year, 
and  there  was  due  under  the  lease  more  than 
$1,000.  The  lessors  had  not  consented  to  any 
assignment  of  the  lease  to  appellant,  nor  did 
they  know  he  was  claiming  to  be  in  posses- 
don  of  the  premises,  until  the  spring  of  1904, 
when,  after  tb^  had  obtained  a  Judgment  of 
restitution  under  a  warrant  of  forcible  de- 
tainer against  the  lessee,  Fred  Haase,  Sr., 
the  appellant  for  the  first  time  disclosed  the 
fact  that  the  lease  had^been  assigned  to  him 
some  three  years  before  by  Fred  Haase,  Sr., 
the  lessee,  and  that  he  was  In  possession  of 
the  leased  premises  under  the  assignment. 
The  appellant  contends  that  under  these  facta 
a  warrant  of  forcible  detainer  cannot  be 
prosecuted  against  him,  because  the  relation 
of  landlord  and  tenant  at  no  time  existed 
between  himself  and  appellees.  Civ.  Code 
Prac.  i  462,  provides  that  "a  forcible  detainer 
la,  first,  the  refusal  of  a  tenant  to  give  pos- 
session to  his  landlord  after  the  expiration  of 
his  term,  or  of  a  tenant  at  will  or  by  suffer^ 
ance  to  give  possession  to  the  landlord  after 
the  determination  of  bis  will."  There  are 
three  other  definitions  of  forcible  detainer; 
but,  as  they  are  not  applicable  to  the  facts 
here  presented.  It  Is  not  necessary  to  mention 
them.  Under  these  Code  provisions  counsel 
for  appellant  insist  that  it  is  indispensable 
that  the  relation  of  landlord  and  tenant  shall 
exist,  and  cites  in  support  of  his  view  Powers 
V.  Sutherland,  1  Duv.  152;  Ooldsberry  v. 
Bishop,  2  Duv.  148;  Taylor  v.  Monoban,  8 
Bush,  288.  It  la  true  that  under  the  provi- 
sions of  the  Code  and  the  cases  construing 
them  it  Is  necessary,  to  maintain  this  writ, 
that  the  relation  of  landlord  and  tenant  most 
exist  in  some  form.  It  is  not,  however,  im- 
portant In  what  form  this  Tdatlonshlp  exists. 


nor  is  it  required  that  the  tmant  la 
slon  shall  have  entered  or  hold  the  premiaes 
tmder  a  direct  contract  with  the  landlord. 
The  appellant  took  possession  of  the  prmnlsea 
nndw  the  tenant,  Fred  Haase,  Sr.,  and  bla 
occupancy  under  the  assignment  from  Fred 
Haase,  Sr.,  does  not  entitle  him  to  any  mor* 
rights  or  privileges  than  Fred  Haase.  Sr.. 
enjoyed  under  his  lease ;  and,  having  entNed 
Into  possession  under  and  by  virtue  of  the 
lease  Fred  Haase,  Sr.,  held,  he  will  not  be 
permitted  to  deny  that  he  Is  a  tenant,  and 
thereby  defeat  the  right  of  the  landlord  to 
obtain  possession  of  the  premises  in  this 
proceeding.  The  fact  that  the  lease  provided 
that.  If  Fred  Haase,  Sr.,  assigned  it  or  sub- 
let the  premises  without  the  consent  of  the 
lessor,  the  lease  should  terminate,  and  the 
lessor  have  the  right  to  ent»  the  premises, 
does  not  give  appellant,  who  altered  in  viola- 
tion of  the  terms  of  the  lease,  the  risht  to 
dispute  the  title  of  the  landlord  to  the  pos- 
session of  the  premises.  As  held  In  Brubaker 
V.  Poage,  1  T.  B.  Mem.  128,  "a  subtenant 
must  be  held  as  entering,  though  not  imme- 
diately, under  the  landlord,  and  as  subject  to 
all  the  remedies  existing  against  the  first 
tenant;  otherwise,  a  death  or  a  sale  would 
defeat  the  remedy  given,  which  could  not 
have  been  Intended  by  the  legislature."  In 
Clinton  V.  Clinton,  2  Bibb,  483,  the  court 
holds  that  "the  possession  of  a  t«iant  la  al- 
ways deemed  the  possession  of  him  under 
whom  he  holds,  and  to  prevent  fraud  It  is  an 
established  principle  that  the  possession 
must  be  held  according  to  the  title  under 
which  it  was  obtained."  In  Harrison  v. 
Marshall,  4  Bibb,  S24,  it  appeared  that  Hai^ 
rlson  obtained  possession  of  the  premises 
from  Miss  McArthur  who  entered  as  tenant 
of  Marshall,  and  the  court  said:  "As  Harri- 
son Is  estopped,  thoefore,  from  disputing 
the  right  of  MarshaU,  it  foUowa  that  by 
holding  over  the  possession  against  Marshall's 
will,  he  has  in  legal  estimation  forcibly  de- 
tained the  possession,  and  therefore  sub- 
jected himself  to  an  expulsion  from  the 
premises  by  a  warrant  of  forcible  detainer." 
If  any  other  rule  were  established,  a  ten- 
ant who  took  possession  under  a  lease,  as  In 
this  case,  conid  sublet  the  premises  or  assign 
the  lease  without  the  consent  of  the  land- 
lord, and  the  landlord,  although  he  might 
eject  his  lessee  by  a  writ  of  forcible  detainer, 
could  not  oust  the  subtenant  or  aasignee,  and 
thus  the  lessee,  tiirough  his  assignee  or  sab- 
tenant,  might  retain  the  possession  of  the 
premises  or  put  the  landlord  to  considerable 
racpense  and  delay  in  ejecting  him.  As  Illus- 
trative of  the  legislative  intention  in  respect 
to  cases  like  this,  section  2292  of  the  Ken- 
tu<^  Statutes  of  1908  provides  tiHat,  "anleaa 
the  landlord  consents  thereto  in  wrltliig,  every 
assignment,  or  transfer  of  his  term  or  in- 
terest in  the  premises,  or  any  pwtlMi  thereof, 
by  one  who  Is  a  tenant  at  will  or  by  suffer- 
ance, or  who  has  a  term  less  than  two  years, 
shall  operate  a  torftettnt*  to  the  laodtord. 
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who,  after  haTlog  gtreh-  Wb  occniMuit  ten 
days'  written  notice  to  quit,  may  re-entet  and 
take  pogaesslon,  or  may,  by  writ  of  forcible 
entry  or  detainer,  or  the  proper  procedure^ 
reeorer  poaaesslon  of  the  premises  from  any 
occopant  thereof ,  whoever  he  or  she  may  be."' 
If  the  landlord  to  the  case  at  bar  bad  leased 
the  premises  to  Fred.Haase,  Sr.,  toe  a  term 
leas  than  two  years,  he  could  have  obtained 
a  writ  of  forcible  detainer  against  the  ap- 
pellant if  he  had  entered  without  his  con- 
sent, and  the  mere  fact  that  the  lease  is  for 
five  years,  In  place  of  two  years,  does  not 
deny  him  this  remedy,-  as  the  contract  be- 
tween the  parties  provided  that  the  assign- 
ment or  subletting  of  the  premises  should 
fMfeit  the  lease  and  give  the  lessor  the  right 
of  eatrj  and  possession. 

The  action  of  the  court  In  giving  a  peremp- 
tory Instruction  was  proper,  and  the  Judg^ 
ment  la  affirmed. 


LOUISVILLE  BELT  ft  IRON  OO.  v.  HART. 
(Court  of  Appeals  of  Kentucky.    May  4,  1900.) 

1.  Mactek  awd  Sibvant— Injxtet  to  Sebvawt 
— Dbfectivs   Appliawceb— Evidence. 

Where,  in  an  action  for  injury  to  a  servant 
engaged  in  removing  the  dross  from  a  furnace 
in  which  iron  was  reduced  to  working  metal,  it 
was  alleged  that  the  employer  furnished  an  in- 
■nfiicient  number  of  buggies  In  which  to  catch 
and  remove  the  dross,  the  testimony  of  a  person 
with  25  years'  experience  in  similar  work  in 
the  employer's  and  similar  foundries  with  re- 
spect to  the  universal  custom  in  such  foundries 
In  reducing  iron  to  working  metal  was  admis- 
sible on  the  issue  whether  the  employer  fur- 
nished sufficient  appliances. 

[EA.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  i  021.1 

2.  New  Tbial  —  Newlt  Discovxbbd  Evi- 
DEKCB— Discretion  of  Cottbt. 

In  an  action  for  personal  injuries,  plaintiif 
was  surprised  at  the  testimony  of  a  witness  in- 
troducetl  by  defendant  who  claimed  to  have 
seen  the  accident  The  plaintiff  and  thla  wit- 
ness were  the  only  persons  who  claimed  to  have 
seen  the  accident  On  a  motion  for  a  new  trial 
plaintiff  showed  by  several  witnesses  tiiat  de- 
fendant's witness  was  elsewhere  when  tJie  acci- 
dent occurred.  Held,  that  the  newly  discovered 
evidence  was  more  than  impeaching  evidence 
and  authorised  the  granting  of  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  New  Trial,  |{  221,  222.] 

3.  Mabtkk  aud  SxavAnT— Injttbt  to  Sebvant 
— AssuicFTiOR  or  Risk. 

A  servant  who,  with  knowledge  of  the  dan- 

Serous  condition  of  the  premises,  undertakes  to 
o  the  work  assigned,  assumes  the  risk,  unless 
the  master  promises  to  repair  them,  in  which 
case  the  servant  can  for  a  reasonable  time  con- 
tlnae  in  the  work  without  assumption  of  risk, 
relying  on  the  master's  promise. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
Gmt  Dig.  Master  and  Servant  U  642-644.] 

4.  DAMAOES— PEBBONAI.InjXIST  — MOBTAUTT 

Tabids— ADiaB8iBii.iTr. 

Where,  in  a  personal  Injury  action,  dam- 
ages for  loss  of  capacity  to  earn  money  are 
sought,  mortality  tables  are  admissible  on  the 
issue  of  damages.         ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  i  487.] 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  Joe  Hart  against  the  Lonlsvlll» 
Belt  ft  Iron  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Forcht  &  Field,  for  appellant  Bradley  ft- 
Batson,  for  appellee. 

O'REAR,  J.  This  case  was  twice  tried  In 
the  Jefferson  circuit  court,  common  pleas, 
branch,  second  division.  The  first  trliU  re-, 
suited  in  favor  of  appellant  A  rehearing  be- 
ing granted,  appellee  obtained  a  verdict  for 
$3,000.  Appellant  excited  to  the  order 
granting  the  new  trial,  filed  a  bill  of  excep- 
tions and  a  transcript  of  the  testimony  on 
the  first  trial,  and  now  seeks  a  reversal  of 
the  lower  court  on  the  ground  that  the  order 
awarding  a  new  trial  was  erroneous.  Ap- 
pellant also  filed  a  bill  of  exceptions,  and  a 
transcript  of  the  testimony  on  the  second 
trial,  and  seeks  to  reverse  the  second  judg- 
ment 

Appellantcondnctedarolllngmlll.  Appellee^ 
In  Its  employ,  was  Injured  by  the  explosion 
of  a  tap  cinder.  When  Iron  was  being  melted 
In  a  heating  furance,  the  dross  In  it  was  run 
off  In  a  molten  state  through  a  small  hole 
at  the  bottom  and  rear  of  the  furnace.  It 
was  then  caught  in  a  small  Iron  buggy  on 
two  wheels,  holding  some  200  pounds.  Whoi 
full,  the  buggy  was  drawn  away  and  dumped; 
another  buggy  being  substituted  at  the  tap 
hole.  This  dross  Is  called  "tap  cinder."  As 
it  runs  into  the  buggy  it  is  cooled  by  contact 
with  the  sides  and  by  the  air,  and  it  gradualr 
ly  hardens.  The  center,  however,  remains 
In  a  molten  state,  and  generates  a  gas  which 
keeps  the  top  perforated  for  Its  escape.  As 
long  as  It  escapes  there  Is  no  danger;  but, 
If  confined,  the  increasing  volume  of  gas  geof 
erated  will  produce  a  violent  explosion. 
There  Is  a  contrariety  of  opinion  among  the 
witnesses  In  the  case  as  to  the  action  of  water 
upon  this  tap  cinder.  Some  bold  that  it  will 
have  no  effect  if  poured  on  top  of  the  cinder 
in  a  buggy,  unless  it  doses  the  vents  through 
which  the  gas  eseapes.  Others  hold  that  it 
will  cause  an  explosion  In  any  event  At  any 
rate,  the  evidence  sustains  the  verdict  of  the 
jury,  which  In  its  result  necessarily  found  the 
danger  to  be  as  first  stated,  and  as  testified  to 
by  appellee's  witnesses,  ^ppellee  was  .en- 
gaged for  the  first  time  in  the  work  In  which 
he  was  injured,  but  a  few  days  before  the 
accident  His  duty  was  to  catch  the  dross  at 
the  tap  holes  of  the  furnaces  In  the  iron  bug- 
gies, and  wheel  It  away  a  few  yards  to  a 
dumping  ground,  where  it  was  deposited  hy 
him,  and  subsequently  removed  by  others. 
Directly  overhead,  and  above  the  route  he  had 
to  take  in  hauling  the  tap  cinders,  was  A 
steam  exhaust  pipe,  temporarily  in  use  be- 
cause ot  some  defect  In  the  boiler  In  appel- 
lant's engine  room,  which  spurted  water  In 
greater  or  less  quantities  at  Irregular  Inter- 
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vals;  tbe  water  falling  to  the  ground  beneath. 
Only  two  bnggies  were  provided  by  appellant 
In  wblch  to  catch  and  remove  the  tap  cinders. 
If  the  tap  cinder  could  have  been  let  stand 
long  enough  in  the  buggies  before  emptying, 
they  would  have  solidified  by  cooling;  thus  re- 
moving all  posaibllity  of  danger  from  an  ex- 
plosion by  coming  in  contact  with  water  or 
otherwise  having  the  pores  closed  by  foreign 
Interference.  It  was  claimed  by  appellee  that 
at  least  a  dozen  such  buggies  should  have 
been  provided  for  that  work,  bo  as  to  allow  its 
being  done  with  reasonable  safety.  Thus  it 
will  be  seen  that  two  grounds  of  negligence 
were  asserted  by  appellee:  One,  that  appel- 
lant furnished  him  insufficient  and  unsafe 
tools  or  implements  with  which  to  work;  and 
the  other,  that  he  was  furnished  an  onsafe 
place  In  which  to  work. 

After  having  worked  at  this  Job  for  a  day 
or  so,  appellee  learned  through  the  statement 
of  a  passing  employe  that  it  was  highly  dan- 
gerous, on  account  of  the  escaping  water  be- 
ing liable  to  fall  on  a  tap  cinder  while  being 
removed  before  it  was  sofficiently  cooled, 
which  would  cause  it  to  explode.  He  immedi- 
ately complained  of  the  dangerous  condition 
of  the  premises  to  the  superintendent,  who 
directed  him  to  another  superior  servant,  who 
promised  to  repair  the  defect  the  next  morn- 
ing— Sunday.  Early.  Monday  morning,  Just 
after  be  had  begun  the  day's  work,  and  before 
be  was  aware  the  defect  had  not  been  reme- 
died, while  removing  a  buggy  of  tap  cindw, 
tbe  water  suddenly  shot  from  the  pipe  and 
fell  upon  the  cinder,  causing  It  to  explode, 
permanently  and  seriously  injuring  and 
maiming  appellee.    It  was  for  this  be  sued. 

Appellant  first  contends  that  the  trial 
court  erred  in  granting  the  new  trial.  This 
action  of  the  court  was  said  to  be,  and  may 
be  assumed  to  have  been,  rested  on  two 
grounds,  viz.:  Tbe  exclusion  of  the  testimony 
of  Frick  and  Patterson,  witnesses  for  appel- 
lee, and  that  of  newly  discovered  evidence. 
Frick  and  Patterson  testified  as  experts. 
They  qualified  by  sbowlng  that  th^  had  bad 
many  years' — ^perhaps  25  years  or  more — ex- 
perience in  appellant's  and  similar  foundries, 
and  In  the  Identical  or  similar  work  as  that 
in  which  appellee  was  engaged  when  Injured. 
They  showed  that  they  were  familiar  with  the 
mode  of  doing  such  work  In  rolling  mills  sim- 
ilar to  appellant's  mills.  They  then  testified 
that  it  was  the  universal  custom  in  such 
mills,  in  melting  iron  and  reducing  it  to  work- 
ing metal  and  dross,  to  melt  it  in  a  furnace 
having  a  tap  bole  at  the  base  through  which 
the  dross  would  run.  The  dross  was  always 
and  necessarily  caught  in  some  movable  re- 
ceptacle, and  when  sufilclently  cooled  by  the 
action  of  tbe  air  was  removed,  and  the  recep- 
tacle, whether  buggy  or  other  contrivance, 
was  then  used  again,  and  that  to  do  this  re- 
quired such  a  number  of  buggies  or  recepta- 
cles to  be  provided  as  would  permit  of  those 
filled  being  allowed  to  stand  long  enough  to 


cool  oflF  before  dumping.  It  was  complained 
that  the  effect  of  this  testimony  was  to  admit 
evidence  of  comparison  between  the  method 
in  use  by  appellant  and  tbe  methods  of  oth- 
er iron  manufacturers,  who  had  adopted  pov 
haps  more  Improved  appliances,  from  whidi 
the  Jury  might  be  led  to  infer  that  the  latter 
methods  were  the  correct  standard  of  care, 
whereas  the  true  standard  is  whether  the  one 
adopted  by  appellant  was  a  reasonably  safe 
one,  considering  the  nature  of  the  work  and 
the  hazards  naturally  incident  to  it  The  tri- 
al court  may  have  then  concluded  he  had  err- 
ed in  admitting  the  evidence  alluded  to.  At 
any  rate,  he  excluded  It  from  the  Jury.  On 
the  next  trial  the  court  admitted  the  same 
evidence  over  appellant's  objections. 

We  are  of  opinion  tbat  the  evidence 
was  relevant.  It  was  not,  as  is  assumed  by 
counsel  for  appellant,  a  comparison  of  two  or 
more  methods  employed  by  different  glyei 
Ironmasters.  Nor  was  the  admission  of  tbe 
evidence  to  fix  or  substitute  a  standard  of 
care.  It  was  evidential,  receivable  with  oth- 
er proper  evidence  which  tended  to  show 
whether  the  work,  as  it  was  being  conducted, 
was  extrahazardous  or  not;  as  tending  to 
show  the  common  experience  of  those  engaged 
In  the  same  or  similar  work  as  to  whether 
it  was  safe  to  do  it  with  more  or  less  bug- 
gies or  more  or  less  time  In  which  to  permit 
the  dross  to  cool  before  dumping  it  This 
evidence  showed  the  tendency  of  the  thing 
which  the  Jury  was  considering,  and  as  to 
whether,  and  under  what  circumstances.  It 
was  In  fact  dangerous,  defective,  or  the  re- 
verse. It  is  entirely  distinct  in  its  nature 
and  scope  from  the  law's  standard  of  care  re- 
quired in  thf  matter,  which  must  be  a  fixed 
one,  for  example,  in  this  case,  such  care  as 
an  ordinarily  prudent  or  careful  person  would 
have  exercised  under  similar  drcumstances 
to  have  protected  himself  from  injury.  Of 
it  WIgmore,  In  his  recent  work  on  Evidence, 
says  (volume  1,  {  461) :  "This  conduct  of  oth- 
ers, then,  (1)  is  receivable  as  some  evidence 
of  the  nature  of  the  thing  in  question,  because 
It  indicates  what  is  the  Infiuence  of  the  thing 
on  the  ordinary  person,  in  that  situation: 
but  (2)  it  is  not  to  be  taken  as  fixing  a  legal 
standard  for  the  conduct  required  by  law." 

In  the  well-considered  case  of  Maynard  t. 
Budt,  100  Mass.  40,  where  the  point  was 
raised  upon  Instruction  to  the  Jury,  Instead 
of  the  competency  of  the  evidence,  the  court 
said  that  it  was  not  proper  to  embrace  in 
the  instruction  a  statement  that  if  the  de- 
fendant had  done  the  things  that  persons  (tf 
ordinary  prudence  in  the  same  business  or- 
dinarily did,  it  was  not  negligence.  Bnt  the 
court  said:  "It  Is  evidence  of  what  Is  proper 
and  reasonable  to  be  dcme,  from  which,  to- 
gether with  all  the  other  facts  and  drcnm- 
stances  of  the  case,  the  Jury  are  to  determtoe 
whether  the  conduct  In  question,  in  the  case 
before  them,  was  prope^  and  Justifiable."  In 
Nadau  V.  White  Biver  Lumber  Co.,  76  Wis. 
120,  43  N.  W.  1136,  20  Am.  St  Bep.  29.  the 


Digitized  by 


Google 


Ky.) 


LOUISVILLE  BELT  ft  IBON  CO.  ▼.  HABT. 


963 


plalntitt  offered  to  prove  that  It  was  cna- 
tomary  In  other  BawmUls  to  cover  gearing  of 
tbe  kind  In  question.  The  court  held:  "Tliis 
was  clearly  competent  on  the  qnestlon  as  to 
whetha  tbe  defendant  was  negligent  In  not 
covering  It  In  Its  mills."  A  correct  statement 
of  the  practice  Is  fonnd  in  Richmond  Locomo- 
tive Woiia  V.  Ford,  94  Va.  640,  27  S.  B. 
300.  to  wit:  "A  witness  having  snffldent 
knowledge  may  testify  as  to  the  general 
practice  of  machine  shops  In  moving  such 
wheels,  and  the  comparative  safety  of  such 
methods;  but  It  Is  not  competent  to  show 
that  tbe  different  method  of  another  shop 
is  better  than  that  of  defendant"  In  Ber- 
berich  V.  Louisville  Bridge  Co.,  46  S.  W.  691, 
20  Ey.  Law  Bep.  467,  the  question  was  In- 
cidentally considered  by  this  court  Tbe 
plaintiff  In  that  case  sued  for  an  injury 
caused  by  defendant's  negligence  In  falling 
to  give  him  warning  while  he  was  working 
on  their  bridge  that  a  train  was  approaching. 
TPhile  the  court  held  that  he  was  not  preju- 
diced by  the  refusal  of  tbe  trial  court  to 
allow  him  to  show  that  such  was  the  custom 
of  bridges  such  as  defendant's,  because  the 
witnesses  did  not  qualify  themselves  to  speak 
on  the  subject,  it  was  added:  "If  the  wit- 
nesses were  sufficiently  acquainted  with 
bridges,  substantially  tbe  same  as  the  defend- 
ant's -  bridge,  and  with  the  customs  and 
necessity  of  notice,  they  should  have  been 
allowed  to  testify  In  regard  thereto." 

The  evidence  complained  of  In  the  case  at 
bar  was  touching  technical  skill  in  the  han- 
dling of  a  highly  dangerous  product  one  not 
commonly  known  and  understood.  By  long 
exi>erience  those  skilled  In  Its  manipulation 
had  reduced  the  handling  of  molten  Iron  and 
Its  dross  to  an  art,  it  might  be  said.  How  it 
should  be  handled,  so  as  to  be  reasonably 
safe  to  those  engaged  in  the  work,  was  tech- 
nical knowledge.  Wltbout  some  such  evi- 
dence explaining  it  a  jury  would  have  been 
imable  to  say  whether  the  care  taken  In  tbe 
particular  case  was  ordinary  care  or  not 

The  newly  discovered  evidence  consisted 
in  this:  One  Tom  Williams,  introduced  as 
a  witness,  and  about  the  last  one  Introduced 
by  appellant  (defendant),  on  the  first  trial 
testified  that  he  was  present  when  the  acci- 
dent occurred,  and  that  it  happened  because 
appellee  dumped  his  cinder  upside  down  on 
a  wet  spot  thus  causing  the  pores  to  close, 
and  the  rapidly  generating  gas  to  explode 
the  cinder.  The  case  was  then  closed,  and 
the  verdict  of  tbe  jury  returned  for  appel- 
lant On  his  motion  for  a  new  trial,  appellee 
showed  by  half  a  score  or  more  of  witnesses 
that  Williams  was  elsewhere  when  tbe  ac- 
cident occurred,  and  consequently  could  not 
have  seen  what  be  testified  to.  He  was  com- 
pletely discredited,  as  well  as  thereby  con- 
tradicted. Appellee  showed  his  surprise  at 
the  fact  of  such  testimony  being  introduced 
by  appellant,  as  given  by  this  witness.  It 
Is  contended  that  a  new  trial  is  never  granted 
to  allow  a  witness  to  be  impeached.    That 


is  a  general  rule.  But  tbe  effect  of  this  evi- 
dence was  more  than  to  merely  impeach  the 
witness.  Bnt  whether  it  was  or  not  he  be- 
ing tbe  only  witness  who  claims  to  have  seen 
the  alcddent  beside  appellee,  the  materiality 
and  controlling  tf  ect  of  the  newly  discovered 
evidence  becomes  perfectly  apparent  As  the 
granting  of  a  new  trial  is  a  matter  after  all 
largely  in  tbe  sound  discretion  of  the  trial 
jndge,  we  cannot  say  It  was  abused  In  this 
Instance. 

Tbe  instructions  given  on  the  last  trial, 
though  criticised  by  appellant's  counsel  for 
supposed  technical  inaccuracies,  are  not  er- 
roneous. They  submitted  to  tbe  jury  appel< 
lant's  llabUlty  in  this:  If  the  place  at  which 
plaintiff  was  put  to  work  was  not  reasonably 
safe  for  the  performance  of  the  work  In 
which  be  was  engaged,  and  its  unsafe  condi- 
tion was  known  to  the  defendant  or  its  su- 
perior swants  in  charge,  or  could  have  been 
known  to  them,  by  ordinary  care,  and  was 
unknown  to  the  plaintiff,  the  law  was  stated 
to  be  for  the  plaintiff;  or  if  known  to  the 
plaintiff,  but  If  he  notified  the  defendant's  su- 
perior agents  of  the  unsafe  ccnditlon,  and 
they  promised  to  repair  it  but  failed  to  do 
It  and  plaintiff  was  Induced  by  such  promise 
to  continue  the  work,  believing  in  good  faith, 
at  the  time  of  the  injury,  that  the  defect  bad 
been  repaired,  that  defendant  was  liable, 
and  plaintiff  was  not  affected  by  his  own 
previous  knowledge.  Tbe  effect  of  this  In- 
struction, considered  in  connection  with 
others  given,  was  to  present  to  the  jury,  as 
should  have  been  done,  the  state  of  case  that 
would  relieve  the  plaintiff  from  tbe  imputa- 
tion of  assumption  of  risk  or  contribntcny  neg- 
ligence in  contlnnlng  to  work  on  known  defec- 
tive premises.  The  unfit  or  dangerous  condi- 
tion of  the  premises  is  not  an  assumed  risk  by- 
the  servant  Bnt  if,  with  knowledge  of  their 
unfit  and  dangerous  condition,  h6  nevertheless 
undertakes  to  do  tbe  work  thereat  he  would 
assume  the  risk,  unless  the  master  promises 
to  repair  them,  in  which  event  the  servant 
can  for  a  reasonable  time  ccmtlnne  In  the 
work  without  assumption  of  the  risk,  relying 
on  the  master's  promise  of  repair.  When  the 
master  has  promised  to  repair,  after  tbe  ex- 
piration of  a  reasonable  length  of  time  in 
which  to  do  it  nothing  appearing  to  indicate 
that  be  has  not  complied  with  his  promise, 
the  servant  has  the  right  to  assume  that  It 
has  been  done,  just  as  he  had  the  right  to 
assume  In  the  first  place  that  the  master 
had  provided  a  suitable  and  fit  place  In  which 
to  do  the  work.  Northern  Fac.  Ry.  Co.  v. 
Babcock  (U.  S.)  14  Sup.  Ct  978,  88  L.  Ed. 
958. 

Nor  was  the  Instruction  as  to  the  suffi- 
ciency of  tools  erroneous,  as  claimed  by  ap- 
pellant They  did  not  constitute  such  an 
obvious  danger  as  that  none  but  a  redcless 
person  would  have  continued  to  work  with 
them  alone.  On  the  whole,  we  think  the 
Instructions  fairly  and  fully  presented  the 
case  to  be  tried  to  the  jury. 
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It  is  contended  that  the  conrt  erred  In  ad- 
mitting the  Wlgglesworth  Life  Tables  to  the 
jory  as  evidence  tending  to  prove  the  proba- 
ble duration  of  appellee's  life.  It  la  argued 
for  aiH>eUant  that  these  tables  are  based 
upon  lives  of  normal,  healthy  persons,  show- 
ing the  average  of  life  of  such;  that  at  the 
trial  appellee,  because  of  these  Injuries,  was 
not  of  the  class  of  which  the  tables  were 
compiled,  and  they  were  therefore  mislead- 
ing, for  manifestly  it  was  very  improbable 
that  a  crippled,  mahned,  badly  injured  per- 
son would  live  so  long  as  one  of  the  same 
age,  but  In  normal  condition  of  body  and 
health.  l%e  question  of  damages  was  not 
alone  what  plaintlfF  would  In  future  be  de- 
prived of  by  reason  of  the  injury,  dating  it 
from  the  time  of  the  trial,  but  to  what  ex- 
tent bis  money-earning  capacity  had  been 
lessened  or  Impaired  (in  addition  to  suffering), 
and  the  value  thereof,  dating  the  Inquiry 
from  the  moment  before  the  Injiuy.  Appel- 
lee's age  and  state  of  health  then  were  the 
facts  upon  which  his  expectancy  of  duration 
of  life  was  to  be  based.  He  was  then  in 
normal  health  and  condition.  Just  what 
value  the  life  tables  would  have  for  the 
Jury  in  arriving  at  the  damage  done  to  plain- 
tur  Is  hard  to  say.  Their  own  observation 
and  experience  were  doubtless  more  relied  on 
by  them.  But  the  evidence  in  question  was 
relevant  as  aid.  Its  reception  does  not  imply, 
as  argued,  that  If  the  life  tables  show  a  man 
of  plalntifTs  age,  in  normal  health,  would 
probably  live  so  many  years,  that  he  would 
.  always  be  able  to  work,  or  to  always  get  the 
same  price  for  bis  work,  as  at  the  time  of 
the  injury  when  he  was  a  young,  robust  man. 
There  is  nothing  better  known  to  men  and 
Jurors  than  that  to  the  aged  come  bodily  in- 
'flrmlty  and  falling  capacity  to  labor.  But 
this  common  knowledge  must  be  presumed 
to  be  In  the  mind  of  the  Jury.  If  the  life 
tables  show  that  a  man  of  appellee's  age 
would  probably  live  to  be  70  years  old,  but 
for  the  injury,  none  are  more  competent  than 
an  average  jury  to  say  bow  many  of  these 
years  would  in  such  state  of  case  have  been 
available  to  labor,  in  all  probability,  and 
therefore  bow  much  in  money  should  be  as- 
sessed as  compensation  for  the  destruction, 
<»  tat  the  impairment,  of  plalntlfT's  capacity 
to  labor  and  earn  money  thereby.  Such  life 
tables  were  held  admissible  in  Greer  v.  L. 
&  N.  B.  B.  Co.,  94  Ky.  169,  21  S.  W.  619, 
42  Am.  St.  Bep.  34S,  and  III.  Cent  By.  Co. 
V.  Houchlns,  89  S.  W.  530,  28  Ky.  Law  Bep. 
499. 

We  see  no  error  in  the  record  prejudicial 
to  appellant,  and  the  judgment  Is  a£Srmed. 


CABMAN'S  ADM'B  v.  ILLINOIS  CENT. 

B.  CO. 

(Court  of  Appeals  of  Kentucky.    May  2,  1906.) 

Mastkb  and  Sebvaht  —  Fellow  Sbbvants  — 
OpEBATioir  or  Railboads. 

In  an  action  for  injuries  to  a  brakeman  in 
Tennessee,  owing  to  the  engineer  having  pro- 


pelled a  car  too  rapidly  while  making  a  "flying 
switch,"  it  appeared  that  the  Bwitching  of  the 
car  waa  done  by  order  of  the  train  conductor, 
and  that  in  controlling  the  movements  of  the 
train  on  that  occasion  the  engineer  acted  in 
obedience  to  the  signals  of  the  brakemen.  and 
while  the  exact  position  of  the  conductor  at 
th^  time  the  switcning  took  place  was  not  shown, 
it  did  not  appear  that  he  had  left  the  train  or 
.was  not  in  view  of  it  while  the  switching 
was  being  done.  Held  that,  it  being  the  rule 
in  Tennessee  that  the  engineer  and  brakeman 
are  ordinarily  fellow  servants,  the  facts  did 
not  show  that  at  the  time  of  the  accident  the 
engineer  was  in  charge  of  the  train,  so  as  to 
render  the  master  liable  for  the  injuries. 
.  [Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant  {  618.] 

Appeal  from  Circuit  Court  Graves  County. 

"Not  to  be  ofBclally  reported." 

Action  by  Pat  Carman's  administrator 
against  the  Illinois  Central  Ballroad  Com- 
pany. From  a  judgment  in  favor  of  defend- 
ant plaintiff  appeals.    Affirmed. 

W.  3.  Webb,  B.  B.  Johnston,  and  B.  G. 
Seay,  for  appellant  Bobbins  &  Tbomaa,  J. 
M.  Dickinson,  and  Trabue,  Doolan  4e  Cox,  (or 
appellee. 

SETTLE,  J.  Pat  Carman,  while  acting  as 
a  brakeman  in  the  employ  of  appellee,  Illi- 
nois Central  Ballroad  Company,  was  killed 
at  Paducah  Junction,  In  the  state  of  Tennes- 
see. The  train  upon  which  he  was  serving 
was  a  freight  train,  and  he  met  his  death  In 
making  what  is  called  In  railroad  parlance 
a  "flying  switch."  At  Paducah  Junction  ap- 
pellee's railroad  Is  crossed  by  that  of  the 
Nashville,  Chattanooga  &  St  Lonls  Ballroad 
Company,  and  there  are  at  that  point  what 
are  called  "Ya,"  or  curved  switches,  which 
connect  the  two  railroads,  and  are  used  for 
transferring  cars  from  one  road  to  the  otbw. 
On  December  21,  1903,  the  freight  train  on 
which  decedent  was  a  brakeman  arrived  at 
Paducah  Junction  going  south,  and  having  a 
car  to  be  transferred  to  the  track  of  the 
Nashville,  Chattanooga  &  St  Louis  Ballroad 
Company,  it  was  stopped  just  before  reach- 
ing one  of  these  "T's,"  or  curved  switches, 
which  connects  Its  track  with  that  of  ap- 
pellee, and  uncoupled  at  or  near  the  caboose, 
making  the  car  to  be  transfored  the  hind- 
most one  of  that  part  of  the  train  remaining 
attached  to  the  engine. 

Besides  the  engineer  and  fireman  in  con- 
trol of  the  engine,  it  requires  three  brakemen 
to  make  the  flying  switch — one  to  set  the 
switch,  one  to  uncouple  the  car  to  be  trans- 
ferred, and  the  third  to  remain  on  the  car, 
and  during  the  switching  stop  it  by  applying 
the  brake,  at  the  proper  place,  after  it  gets 
on  the  curved  switch.  With  each  employ^ 
at  his  post  of  duty,  the  engine  and  attached 
cars  are  put  In  motion,  and  given  snch  speed 
as  will  enable  the  detached  car  to  be  trans- 
ferred by  its  own  momentum  <mto  the  switch. 
When  the  necessary  speed  Is  attained,  the 
engine  checks  the  train,  to  enable  the  bnke- 
man  charged  with  that  duty,  by  means  of 
the  slack  thus  afforded,  to  remove  the  coup- 
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line  pin,  and  thereby  d«tacb  from  the  others 
the  car  to  be  transferred.  When  this  Is 
done,  the  engineer  again  quickens  the  speed 
of  the  engine  so  as  to  get  the  can  that  re- 
main attached  to  it  out  of  the  way  of  the 
detached  car  behind,  and  after  the  last  car 
of  those  attached  to  the  engine  passes  the 
end  of  the  switch,  the  brakeman  on  the 
gronnd  mnst  then  throw  the  switch  in  time 
for  the  detached  car,  stlU  following,  to  be 
thrown  from  the  main  track  on  the  switch 
and  there  left,  to  be  later  connected  with 
another  train  on  the  other  road  and  carried 
to  its  destination.  This  way  of  switching 
•cars  seems  to  be  the  customary  method  ob- 
taining among  railroad  employ&s  everywhere. 

The  decedent  was  the  brakeman  left  In 
cliarge  of  the  car  transferred  to  the  switch, 
and,  before  he  succeeded  In  stopping  it,  it 
collided  with  some  coal  cars  that  were  stand- 
ing some  distance  out  on  the  switch,  causing 
the  telephone  poles  with  which  it  was  loade«l 
to  be  thrown  against  the  decedent  with  such 
force  as  to  Injure  and  kill  him.  Thereafter 
this  action  was  instituted  by  appellant,  as 
his  administrator,  to  recover  of  appellee 
$2,000  damages  for  his  death.  The  trial  In 
the  lower  court  resulted  In  a  verdict  in  ap- 
pellee's favor,  which  was  returned  by  the 
jury  in  obedience  to  a  peremptory  instruc- 
tion from  the  court,  given  upon  appellee's 
motion  at  the  close  of  appellant's  evidence. 
It  was  urged  by  appellant  in  his  motion  and 
grounds  for  a  new  trial,  and  be  now  Insists, 
that  the  giving  of  the  peremptory  Instruc- 
tl(H)  was  error,  and  this  question  is  the  only 
one  presented  by  the  appeal  for  our  consider- 
ation. 

It  was  alleged  in  the  petition  that  the  death 
oi.  the  decedent  was  caused  by  the  negligence 
of  the  engineer  in  making  the  flying  switch, 
by  running  the  engine  and  cars  attached  at 
so  great  a  rate  of  speed  that  the  car  upon 
which  the  decedent  waj  acting  as  brakeman 
was  thrown  out  on  the  switch  with  such 
momentum  as  to  render  it  Impossible  for 
him,  by  applying  the  brake,  to  stop  it  in 
time  to  prevent  Its  striking  the  coal  cars; 
that  the  engineer  was,  at  the  time,  in  con- 
trol of  the  train,  and  acting  as  the  superior 
of  the  decedent  and  other  brakemen  thereon; 
and,  further,  that  under  the  laws  of  Ten- 
nessee, In  which  state  he  was  killed,  the  mas- 
ter is  responsible  in  damages  for  an  Injury 
to,  or  the  death  of,  one  of  his  servants, 
caused  by  the  negligence  of  another  servant 
<»f  the  master,  who  at  the  time  Is  the  supe- 
rior officer  of  the  servant  injured  or  killed 
in  the  master's  service.  By  an  amended 
petition  it  was  also  alleged  that  at  the  time 
decedent  was  killed  the  conductor  of  the 
train  was  absent.  The  answer  of  appellee 
contained  a  traverse  of  the  averments  of  the 
petition,  and  Interposed  the  further  defense 
that  If  the  decedent  was  injured,  or  his  death 
caused,  by  the  negligence  of  the  engineer, 
AS  charged  in  the  petition,  under  the  laws  of 
Tennessee  the  engineer  and  decedent  were 


fellow  servants;  that  the  conductor,  who  was 
the  only  superior  of  decedent  connected  with 
the  train,  was  present  and  in  control  of  the 
train  when  the  latter  received  the  injuries 
that  caused  his  death;  and,  finally,  that  his 
injuries  and  death  were  caused  by  his  own 
negligence. 

Although  there  was  some  evidence  that 
tended  to  prove  that  the  decedent's  death 
was  caused  by  the  negligence  of  the  eng^lneer. 
It  is  made  manifest  from  the  same  state  of 
facts  established  by  the  testimony  of  appel- 
lant's own  witnesses,  Mathews  and  Polk, 
the  companion  brakeman  of  decedent,  that 
the  engineer  was  not  in  charge  of  the  train 
at  the  time  decedent  received  his  injuries, 
certainly  not  in  the  sense  of  authorizing  or 
directing  the  transfer  of  the  car  to  the  "I," 
or  curved  switch,  or  of  controlling  the  brake- 
men  in  the  work  of  switching.  It  is  true 
he  controlled  the  movements  of  the  train,  as 
he  was  In  charge  of  the  engine,  intruErted 
with  the  duty  of  stopping  or  starting  It,  and 
regulating  Its  speed;  but,  according  to  the 
evidence,  the  switching  of  the  cair  by  which 
appellant's  decedent  was  Injured  and  killed 
was  by  order  of  the  train  conductor  previous- 
ly given,  and  In  controlling  the  mere  move- 
ments of  the  train  on  that  occasion,  whether 
In  starting  or  stopping  it.  In  quickening  Its 
speed  or  lessening  it,  the  engineer  acted  whol-. 
ly  and  alone  In  obedience  to  the  signals  of 
the  brakemen.  The  latter  did  not  act  under 
his  orders,  by  his  direction,  or  In  obedience 
to  his  signals,  but  under  tiie  orders  of  the 
train  conductor,  and  In  accordance  with  the 
rules  and  regulations  adopted  by  the  appellee 
railroad  company  for  their  guidance  in  the 
management  of  trains. 

We  are  not  inclined  to  accept  the  con- 
clusion of  appellant's  counsel  that  the  train 
conductor  was  absent  at  the  time  of  the  ac- 
cident in  question.  It  is  true  the  evidence 
does  not  show  his  exact  position  at  the  time' 
of  the  switching;  neither  does  it  show  that 
he  bad  left  the  train  for  any  purpose  after 
its  arrival  at  Paducah  Junction,  or  that  he 
was  not  in  view  of  the  train  while  the  switch- 
ing was  In  progress.  It  does,  however,  ap- 
pear that  in  placing  the  car  on  the  "Y"  both 
the  engineer  and  brakeman  carried  out  the 
order  of  the  conductor  previously  given  them. 
The  evidence  does  not  show  that  his  per- 
sonal supervision  of  the  switching  was  nec- 
essary, or  that  he  violated  any  rule  of  the 
company  in  not  supervising  It  after  having 
given  the  order.  As  his  place  Is  usually  in 
the  caboose  when  the  train  is  in  motion,  and 
the  caboose  on  the  occasion  In  question  was 
cut  loose  from  the  rest  of  the  train  and  left 
on  the  track  where  the  train  stopped,  because 
the  car  to  be  transferred  to  the  "X"  was  next 
to  it,  It  Is  more  than  probable  that  he  re- 
mained In  the  caboose  until  the  switching 
was  completed ;  and  If  so,  as  according  to  the 
evidence  there  was  no  other  car  connected 
with  the  caboose,  or  between  it  and  the  rest 
of  tlie  tnin,  it  would  do  no  violence  to  the 
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facts  to  presume  tbat,  being  In  view  of  tbe 
switching  operations  from  the  caboose,  he 
was  in  a  position  to  take  such  supervision  of 
that  work  as  was  required  of  him  by  the 
rales  of  appellee,  and  that  hs  was  In  a  posi- 
tion to  exercise  his  authority  by  the  giving 
or  receiving  of  signals.  By  Webster's  Dic- 
tionary the  word  "absent"  Is  defined  as  "be- 
ing away  from  a  place;  withdrawal  from  a 
place;  not  existing."  To  Justify  the  conclu- 
sion that  the  conductor  was  absent  at  the 
time  referred  to,  there  ought  to  have  been 
some  proof  to  the  efTect  that  he  was  so  situat- 
ed as  to  render  him  Incapable,  for  the  time 
being,  of  performing  In  the  manner  provid- 
ed by  the  rules  of  the  railroad  company  such 
duties  as  In  the  general  control  of  trains  are 
required  of  an  employ^  In  his  position,  yfe 
do  not  think  there  was  any  proof  of  the 
conductor's  absence  in  this  sense. 

Upon  the  facts  here  presented,  It  remains 
to  be  determined  whether  a  recovery  was  an- 
thorlzd  under  the  law  of  the  state  of  Tennes- 
see. They  would  authorize  a  recovery  in 
this  state  upon  the  facts  established  by  ap- 
pellant's witnesses,  for  with  us  It  is  well  set- 
tled that  the  engineer  is  the  superior  of  a 
brakeman  of  the  same  train;  also  that  the 
fireman  is  the  superior  of  the  brakeman, 
when  In  charge  of  the  engine  during  the  tem- 
porary absence  of  the  engineer.  But  this  is 
not  true  In  Tennessee,  for  it  is  there  held 
tbat  the  engineer  and  brakeman  of  the  same 
train  are  fellow  servants.  It  is  conceded  by 
counsel  for  appellant  that  such  is  the  general 
doctrine  In  that  state,  but  argued  that  the 
rule  there  Is  otherwise  when  the  conductor 
is  absent  and  the  engineer  has  entire  control 
of  the  train.  By  agreement  of  the  parties, 
proof  of  the  law  of  Tennessee  upon  the  ques- 
tion under  consideration  was  furnished  on 
the  trial  by  exhibiting  to  the  court  and  read- 
ing to  the  Jury  certain  opinions  of  the  Su- 
preme Court  of  that  state  In  cases  that  came 
before  it  for  review,  and  these  authorities 
are  relied  on  by  counsel  for  both  appellant 
and  appellee  as  sustaining  their  respective 
contentions  In  this  case.  But  an  examina- 
tion of  them  will  sbow  that  they  extend  the 
doctrine  in  question  no  further  than  to  hold 
that  the  engineer  is  ordinarily  only  a  fel- 
low servant  with  the  brakeman;  but  he  may, 
under  the  rules  or  orders  of  the  master,  be- 
come the  superior  of  the  brakeman,  with 
right  and  duty  to  control  and  direct  him, 
and  BO  assume  and  exercise  towards  the  lat- 
ter the  authority  thus  conferred  upon  him 
as  to  become,  for  the  time  being,  the  r^re- 
sentatlve  of  the  master,  and  render  him  liable 
to  the  brakeman  for  his  (the  engineer's)  neg- 
ligence. EJast  Tennessee  ft  "W.  M.  C.  B.  Co. 
V.  Collins,  85  Tenn.  227.  1  S.  W.  883 ;  L.  ft 
N.  B.  B.  Co.  V.  Martin,  87  Tenn.  398,  10  S. 
W.  772,  8  L.  B.  A.  282;  I.  C.  R.  B.  Co.  v. 
Spence  (Tenn.  Sup.)  23  S.  W.  211,  42  Am.  St 
Bep.  907;  I.  C.  B.  B.  Co.  v.  Bolton  (Tenn. 
Sup.)  41  8.  W.  442;  N.  a  A  St  L.  R.  B.  Co.  v. 
Oann  (Tenn.  Snp.)  47  S.  W.  493,  70  Am.  St 


B^  687;  Ohio  B.  &  Q  By.  Oo.  v.  Edwards 
(Tenn.  Sup.)  76  S.  W.  8»7. 

In  Ohio  B.  A  C.  By.  Oa  T.  Edwards,  sopra. 
It  was  said  by  the  Suprone  Court  of  Ten- 
nessee :  "The  subject  Is  further  illustrated  ty 
the  cases  which  hold  that  although  one  mar 
be  a  vice  principal  pro  tern.,  ao  to  q>eak,  b» 
has  power  to  give  orders  to  those  who  are 
under  him  for  the  time  being,  yet  be  Is  not 
really  vice  principal  as  to  matters  occurring 
during  that  time,  unless  he  in  fact  gives 
orders  to  his  subordinates,  and  they  act 
thereunder.  This  Is  Illustrated  by  the  case 
of  an  engineer  who,  at  the  time,  Is  vice  prin- 
cipal In  the  absence  of  the  conductor,  and  has 
control  of  the  train,  yet  when  be  In  fact 
gives  no  orders,  but  both  he  and  the  brake- 
man  employed  upon  the  train  follow  out  their 
regular  line  of  duties,  or  pursue  the  orders 
previously  given  by  the  conductor,  in  such  a 
case  the  engineer  is  not  in  fact,  as  to  things 
done,  the  vice  principal  of  the  mastor,  but 
only  a  fellow  servant"  In  Ballroad  Oo>  r. 
Wheless,  10  Lea  (Tenn.)  741,  43  Am.  Bep. 
317,  a  brakeman  was  injured  in  an  attempt 
to  couple  the  cars,  and  Ills  Injuries  charged 
to  the  negligence  of  the  engineer  In  manipu- 
lating the  train,  which  had  broken  apart 
The  engineer  was  backing  the  train  in  obe- 
dience to  a  signal  from  another  brakeman 
to  enable  the  injured  brakeman  to  make  the 
coupling,  but  moved  the  train  too  rapidly, 
and  tberd>y  caused  the  latter's  Injuries.  Ac- 
cording to  the  testimony,  injury  to  the  brake- 
man  could  have  been  avoided  by  a  slowtf 
backing  of  the  train.  It  was  contended  in 
that  case,  as  in  the  case  at  bar,  that  the 
engineer  was  the  superior  of  the  brakeman, 
but  this  contention  was  not  sustained  by  tbe 
Supreme  (3ourt  of  Tennessee.  In  discussing 
that  question  the  court  said :  "The  conduct- 
or has  charge  of  the  train,  and  it  moves  In 
accordance  with  bis  orders,  but  In  many 
movements  the  engineer  and  brakeman  act 
in  accordance  with  general  regulations  and  a 
general  knowledge  of  their  duties,  and  with- 
out any  special  orders.  The  conductor  and 
engineer  are  both  said  to  be  in  charge  of 
the  train  and  responsible  for  Its  movements. 
The  conductor,  engineer,  fireman,  and  brake- 
man  constitute  the  entire  crew  of  a  freight 
train.  In  coupling  cars,  or  making  up  trains. 
tbe  engineer  acts  upon  signals  communicated 
to  him  either  by  the  conductor  or  brakeman, 
but  generally  he  gives  no  orders  In  regard 
thereto.  Tbese  are  substantially  the  facts 
deposed  by  tbe  witnesses.  •  •  •  In  this 
view,  we  are  of  opinion  that  the  facts  do  not 
show  tbat  tbe  engineer  was,  in  the  sense  we 
are  considering,  tbe  superior  of  the  plaintiff 
in  this  Instance.  They  were  engaged  in  a 
common  service,  each  performing  his  x>articn- 
lar  part  They  may  both  be  said  to  havs 
been  acting  under  tbe  orders,  either  express 
or  Implied,  of  the  conductor.  Tbe  engineer 
did  not  assume  any  supervision  of  tbe  work, 
or  give  any  orders  In  regard  to  It  and  the 
plaintiff  cannot  in  any  fair  sense  be  said  to 


Digitized  by 


Google 


Ky.) 


CESNTRAIi  CONSUMERS'  CO.  v.  PINKBRT. 


957 


have  been  acting  In  this  partioiilar  matter 
under  the  orders,  eltber  express  or  Implied, 
ot  the  engineer,  and  the  mere  fact  that  tbe 
engineer  was  the  superior  of  the  plaintiff 
In  position,  skin,  Intelligence,  and  pay  does 
not  change  the  result"  Hopkins  v.  R.  R. 
Co.,  86  Tenn.  400,  34  S.  W.  1029,  32  L.  R.  A. 
S64 ;  Railroad  Co.  t.  Handman,  13  Lea  (Tenn.) 
423;  Mining  Co.  v.  Dayls,  90  Tenn.  718,  18  S. 
W.  887;  Knox  t.  Railroad  Ca,  101  Tenn.  376, 
47  S.  W.  491. 

Under  the  authorities  referred  to  and  the 
facts  of  this  case,  there  Is  no  ground  for  hold- 
ing that  the  engineer,  of  whom  appellant 
complains,  was  In  charge  of  the  train  at  the 
time  his  intestate  was  Injured,  or  that  he 
was  the  superior  of  the  latter  In  the  per- 
formance of  their  duties  as  monbers  of  the 
train  crew.  This  being  our  view  of  the  case, 
the  conclusion  Is  Inevitable  that  no  error 
was  committed  by  the  lower  court  In  the 
matter  of  granting  the  peremptory  Instruc- 
tion. 

Therefore  the  judgmoit  Is  affirmed. 


CENTRAL  CONSUMERS'   CO.  v. 

PINKERT. 

■(Court  of  Appeals  of  Kentucky.    May  2,  1906.) 

1.  NmsANCE— Pkivatk  Nuisances— Injubt  to 

PBOPEBTY— RiOHT   OF    RECOVICRT. 

Where,  In  an  action  for  Injuries  to  plain- 
tiff's taouBe  and  lot  by  water  escaping  from  a 
£ampiog  apparatoa  on  defendanrs  adjoining 
ind,  the  evidence  showed  that  plaintiff's  house 
had  been  injured  by  water  escaping  thereon,  a 
right  to  recover  some  damages  was  established. 

2.  Savi  —  Petition— Claim  fob   Pebuanent 
Ihjubt  to   Pbopebty— Mbasube   of   Dam- 

AOKS. 

Where  the  petition  in  an  action  for  In- 
juries to  plaintiff's  hoase  and  lot  by  water  m- 
caplng  thereon  alleged  that  defendant's  water 
apparatus  constructed  on  an  adjacent  lot  per- 
mitted the  escape  of  water  to  plaintiff's  lot, 
that  the  dampness  thus  produced  injured  the 
house,  and  that  the  unnsnal  noise  made  by  the 
pumping,  together  with  the  damp  condition  of 
the  lot  and  building,  caused  anch  annoyance 
and  discomfort  to  and  so  threatened  the  health 
of  the  Inmates  of  the  house  as  to  make  them  re- 
move, and  at  times  leave  the  house  vacant,  and 
the  evidence  showed  that  the  puinping  apparatus 
was  permanent,  the  measure  ol  damages  was 
the  diminntion  In  the  fair  market  value  of  the 
proper^  cansed  by  the  injury  complained  of; 
plauitlff  seeking  a  recovery  for  a  permanent  in- 
jury, and  the  diminution  in  the  rental  value  be- 
ing but  an  incident  of  the  permanent  injury, 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Nuisance,  ((  118,  119.  125.] 

8.  Sauk— LIABII.ITT  of  Pubchaseb. 

A  vendor  constmcted  and  operated  a  pnmi>- 
ing  apparatus  on  his  property.  The  purchaser 
continued  to  operate  the  same,  and  caused 
water  to  flow  on  adjacent  land,  injuring  the 
same.  Held,  that  the  purchaser  was  liable 
for  maintaining  a  nuisance  without  a  notice 
reqalring  the  removal  thereof ;  the  nuisance  re- 
sulting from  the  use  of  the  pompinz  apparatus, 
rather  than  from  the  apparatus  itself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Nuisance,  S  41.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 


"To  be  officially  reported." 

Action  by  J.  W.  PInkert  against  the  Seitn 
&  Ackerman  Brewing  Company,  In  which  the 
Central  Consumers'  Company  was  substi- 
tuted as  party  defendant  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Kobn,  Balrd  ft  Spindle,  B.  B.  Bloss,  and 
Greene  &  Van  Winkle^  for  appellant  T. 
Hagan,  for  appellee. 

SETTLE,  J.  This  action  was  originally 
brought  by  appellee  against  the  Senn  8e 
Ackerman  Brewing  Company,  but  by  amend- 
ed petition  the  appellant.  Central  Consumers' 
Company,  Its  vendee  and  successor,  was 
made  a  defendant,  and  the  action  thereafter 
was  abated  as  to  the  original  defendant  The 
action  as  set  forth  by  the  petition  and 
amendments  was  one  to  recover  for  alleged 
Injury  to  appellee's  house  and  lot,  situated 
on  Walnut  street,  west  of  Eighteenth  street. 
In  the  city  of  Louisville,  by  the  escaping  of 
water  thereon  from  a  large  tank  situated  on 
appellant's  lot,  adjoining  that  of  appellee, 
whereby  her  yard,  the  walls  of  her  house, 
and  the  walkway  leading  to  and  around 
same,  were  made  and  kept  damp,  to  the  in- 
jury of  the  property.  It  was  in  substance 
and  effect  averred  in  the  petition,  as  amend- 
ed, that  the  water  tank  was  supplied  with 
water  from  two  wells,  also  situated  on  ap^ 
pellant's  lot,  only  a  few  feet  from  the  tank, 
tbe  water  being  pumped  by  machinery  and 
run  through  pipes  from  the  wells  Into  the 
tank,  which  rested  on  and  was  elevated  by 
a  supporting  frame,  situated  so  near  and 
against  appellee's  lot  and  by  tbe  side  of  her 
bouse  as  to  almost  cause  the  tank  to  over- 
hang her  lot,  or,  at  any  rate,  so  near  as 
to  enable  the  water  almost  constantly  leak- 
ing, overflowing,  or  otherwise  escaping  from 
It,  and  the  pipes  connecting  It  with  the 
wells,  to  fall  upon  or  run  Into  her  lot,  and 
that  the  dampness  thus  produced  Injured  her 
house,  and  the  loud  and  unusual  noise  made, 
day  and  night,  by  the  pumping  of  water 
Into  the  tank,  together  with  the  damp  condi- 
tion of  tbe  lot  and  building,  caused  such 
annoyance  and  discomfort  to.  and  so  threat- 
ened the  health  of,  the  inmates  of  her  house 
and  lot  as  to  make  them  remove,  and  at  times 
leave  the  bouse  vacant,  and  at  times  prevent 
her  from  renting  the  property.  It  further 
appears  from  the  petition  that  tbe  wells 
were  drilled  and  tank  erected,  a  year  or 
more  before  they  became  the  property  of  ap- 
pellant, by  the  Senn  &  Ackerman  Brewing 
Company,  for  supplying  with  water  a  brew- 
ery two  squares  distant  it  was  (^crating, 
and  of  which  appellant  also  became  the  own- 
er, and  that  the  latter  had  been  c^>eratlng 
the  brewery  and  using  tbe  wells  and  water 
tank  for  about  two  years  before  It  was  sued 
by  appellee.  The  answer  of  appellant  specif- 
ically denied  all  affirmative  matter  contained 
in  tbe  petition,  as  amended,  and  Interposed 
tbe  further  defense  that,  if  there  was  any 
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injury  to  appellee's  honse  and  lot  from  the 
wells  and  tank,  It  was  not  chargeable  to  tt, 
as  they  were  made  and  erected  by  the  Senn 
&  Ackerman  Brewing  Company,  Its  vendor, 
and.  In  addition,  that  It  could  not  In  any 
event  be  made  liable  In  this  case  for  the  dam- 
age sustained  to  appellee's  property  by  its 
operation  of  the  pump  or  use  of  tlie  wells 
and  tank,  as  It  had  received  neither  com- 
plaint nor  notice  frcxn  appellee  that  her  prop' 
erty  bad  been,  or  was  being,.  Injured  by  Its 
maintenance  and  use  of  the  wells  and  tank, 
or  been  asked  by  her  to  discontinue  their  use 
or  abate  the  nuisance.  The  trial  In  the  lower 
court  resulted  In  a  verdict  and  judgment  In 
appellee's  favor  for  |S00.  Appellant  having 
been  refused  a  new  trial,  now  asks  of  this 
court  a  reversal  of  the  judgment  in  question. 

Our  reading  of  the  record  satisfies  us  that 
the  peremptory  instructions  asked  by  appel- 
lant at  the  conclusion  of  appellee's  evidence, 
and  again  after  all  the  evidence  was  Intro- 
duced, was  properly  refused  by  the  trial 
judge;  for  there  was  considerable  evidence 
tending  to  show  that  appellee's  house  and 
lot  had  been  injured  in  the  manner,  if  not 
to  the  full  extent,  claimed  in  the  petition, 
and  that  such  injury  occurred  and  resulted 
during  the  two  years  of  appellant's  owner- 
ship and  operation  of  the  pumping  plant 
It  Is  therefore  safe  to  say  that  the  evidence 
established  her  right  -to  recover  some  amount 
in  damages  for  the  injury  sustained  to  her 
property.  It  was  the  province  of  the  jury  j 
to  determine  the  amount,  and  in  view  of  the  | 
fact  that  some  of  the  witnesses  fixed  the  | 
damage  as  high  as  $1,500,  though  the  weight 
of  the  testimony  placed  It  at  a  far  smaller 
sum,  we  are  not  prepared  to  say  that  the 
amount  awarded  her  was  excessive.  It  was, 
however,  liberal. 

It  Is  insisted  for  appellant  that  the  jury 
was  improperly  Instructed  as  to  the  measure 
of  damages,  as  they  were  in  substance  in- 
structed by  the  court,  if  they  found  for  appel- 
lee, the  measure  of  recovery  was  the  dimi- 
nution, If  any.  In  the  fair  market  value  of 
ber  property  caused  by  the  injury  complained 
of,  whereas  it  Is  appellant's  claim  that  she 
could  only  recover  for  loss  of  rents  during 
such  time.  If  any,  as  her  property  was  ren- 
dered tenantiess  by  the  maintenance  and  use 
of  the  pump  and  water  tank  by  appellant 
or  for  the  diminution  of  its  rental  value 
caused  thereby.  We  think  the  Jury  were 
properly  instructed  as  to  the  measure  of  dam- 
ages. Fairly  construed,  the  petition  does  not 
seek  a  recovery  for  loss  of  rents,  or  diminu- 
tion of  .the  rental  value  of  appellee's  prop- 
erty, but  for  the  alleged  permanent  Injury 
to  same;  the  diminution  In  the  rental  value 
being  but  an  incident  of  the  permanent  in- 
jury to  the  prc^erty.  If  she  were  seeking 
to  recover  for  the  diminution  of  its  rental 
value  alone,  any  future  or  additional  injury 
to  ber  proi>erty,  and  consequent  diminution 
In  Its  rental  value,  that  might  result  from 
appellant's  continued  use  of  the  pump  and 


water  tank,  would  entltie  her  to  sue  and 
recover  of  appellant  again,  and  as  often  a* 
such  additional  injury  might  occur.  As  It 
is  apparent  from  the  evidence  found  In  tb* 
record  that  the  wells,  water  tank,  and  pump- 
ing apparatus,  on  the  lot  adjoining  that  of 
appellee,  are  of  a  permanent  character,  and 
win  doubtless  continue  to  be  used,  probably 
with  like  injurious  results  to  appellee's  prop- 
erty. It  would  seem  eminentiy  proper  that  all 
the  damages  claimable  should  be  recovered  In 
one  action.  In  Wood's  Law  of  Nuisances, 
1006,'  It  la  said:  "So,  too,  where  a  nuisance 
is  of  such  a  character  that  its  continuance 
Is  necessarily  an  Injury,  and  it  Is  of  a  per- 
manent character,  so  that  it  will  continue 
without  change  from  any  cause  but  human 
labor.  It  is  held  that  the  damage  is  original, 
and  may  be  at  once  fully  compensated."  In 
4  Sutherland  on  Damages  (3d  Ed.)  {  1048,  it 
Is  said:  "The  apparent  discrepancy  in  the 
American  cases  on  this  subject  may,  perhaps, 
be  reduced  by  supposing  that  where  the  nui- 
sance consists  of  a  structure  of  a  permanent 
nature,  and  Intended  by  defendant  to  be  so, 
or  of  a  use  or  invasion  of  the  plalntUTs 
property,  or  a  deprivation  of  some  benefit  ap- 
purtenant to  It  for  an  indefinitely  long  period 
In  the  future,  the  injured  party  has  an  op- 
tion to  complain  of  It  as  a  permanent  In- 
Jury,  and  recover  damages  for  the  wbol* 
time,  estimating  Its  auration  according  to  tbe 
defendant's  purpose  In  creating  or  contlnuiBS 
it  or  to  treat  it  as  a  temporary  wrong,  to 
be  compensated  for  while  it  continues;  that 
is,  until  tbe  act  complained  of  becomes 
rightful  by  grant  or  condemnation  of  prop- 
erty, or  ceases  by  abatement  The  recovery 
of  damages  on  a  declaration  alleging  the  per- 
manency of  the  nuisance,  on  principle,  would 
estop  the  plalntifT,  not  only  from  recovering 
future  damages,  but  also  from  taking  any 
steps  to  abate  tbe  nuisance  during  the  period 
for  which  damages  bad  been  recovered. 
This  is  apparently  the  law  in  Kentucky, 
Illinois,  Indiana,  Missouri,  Ohio,  and  Georgia. 
*  *  *  While  no  infallible  test  can  be  ap- 
plied to  enable  us  to  determine  whether  a 
structure  is  permanent  or  not  inasmuch  as 
nothing  is  absolutely  permanent  yet  when  a 
structure  is  practically  determined  to  be  a 
permanent  one,  Its  permanency,  If  it  Is  a 
nuisance  and  will  necessarily  result  in  dam- 
ages, will  make  the  damages  original."  4 
Sutherland  on  Damages  (3d  Ed.)  pp.  3044, 
3045,  t  1043.  This  view  of  the  matter,  it 
seems  to  us,  should  not  be  objected  to  by 
appellant,  and  may  be  said  to  bs  ^Tored 
by  tbe  law,  which  frowns  upon  a  multiplicity 
of  actions.  Besides,  having  sued  for  the  p^- 
manent  Injury  to  her  property,  appellee  most 
be  understood  as  having  elected  to  recow 
all  of  the  damages  she  had  sustained,  or 
might  thereafter  sustain,  from  the  mainte- 
nance of  appellant's  water  tank,  pipes,  and 
pumping  apparatus,  in  one  action. 

It  Is  contended  by  counsel  for  appellant 
that  as  tbe  pumping  plant  was  erected  by 
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its  vendor,  Senn  ft  Ackerman  Brewing  Com- 
pany, and  had  been  operated  by  that  com- 
pany for  a  year  or  more  before  It  became  the 
property  of  appellant;  Hie  latter  cannot  be 
held  liable  In  damages 'for  an  injury  to  ai>- 
pellee'8  houae  and  lot  resulting  from  its  caor 
tinned  operation,  in  the  absence  of  a  prevl- 
ouB  complaint  thereof  or  request  to  discon- 
tinue its  use.  It  Is  the  general  rule  that 
if  one  who  has  erected  a  nuisance  on  his 
land  conveys  the  land  to  a  purchaser,  who 
continues  the  nuisance,  the  vendor  remains 
liable,  and  the  purchaser  Is  not  liable,  un- 
less, on  complaint  or  request,  he  does  not  re- 
move it  A.  &  B.  Bncy.  of  Law,  vol.  16,  p. 
980;  Wood's  Law  of  Nuisances,  968;  Ray  v. 
Sellers,  1  Duv.  264;  West  v.  L.  C.  &  L.  R.  R. 
Co.,  8  Bush,  404.  But  the  doctrine  is  also 
recognized  that  the  contlnuer  of  the  nuisance 
is  liable  without  a  request  to  remove  it.  If 
by  some  positive  act  he  adopts  it  or  the 
nuisance  results  from  the  use,  rather  than 
from  the  erection  Itself.  Wood's  Law  of  Nui- 
sances, 969;  Wbltenach  v.  Phila.  &  R.  R.  Oo. 
(C.  0.)  57  Fed.  901;  Morris  Canal  C!o.  v.  Rey- 
esson,  27  N.  J.  Law,  4B7.  The  Injury  to  ap- 
pellee's property  complained  of  was,  we 
think,  such  as  resulted  from  appellant's  use 
of  its  pumping  plant  and  not  from  Its  erec- 
tion. QTberefore,  under  the  rule  last  stated, 
no  complaint  to  it  or  notice  from  appellee 
to  abate  the  nuisance,  was  necessary  before 
the  institution  of  the  action.  We  do  not 
regard  Ray  v.  Sellers  and  West  v.  L.  C.  & 
L.  R.  R.  Co.,  supra,  cited  by  appellant's  coun- 
sel, as  In  conflict  with  the  conclusion  herein 
expressed.  They  belong  to  the  class  of  cases 
embraced  by  the  first  or  general  rule  above 
Indicated.  In  the  Ray  Case  the  defendant 
was  sued  for  creating  a  nuisance  by  deposit- 
ing a  dead  horse  near  the  plaintiff's  house. 
The  defense  was  that  the  place  where  the 
dead  horse  was  deposited  had  for  a  long 
time  been  used  for  that  purpose  without  ob- 
jection from  plaintiff.  In  passing  on  the 
question  of  defendant's  liability,  the  court 
said:  "But  if  during  several  years  I>efore 
the  act  complained  of  plaintiff  permitted  the 
place  In  question  to  be  used  by  tire  neighbors 
generally  as  a  common  receptacle  for  car- 
casses, the  defendant  had  a  right  to  Infer 
that  she  consented  to  such  use  of  it  by  him, 
and  we  believe  it  would  be  unjust  to  bold 
bim  liable  for  damages,  unless  she  gave  him 
some  notice,  or  request  informing  him  of 
ber  dissent  of  which  there  was  neither  proof 
nor  allegation."  In  the  West  Case,  a  railroad 
company  had  erected  on  the  plaintiff's  land 
an  embankment  and  culvert  and,  the  lat- 
ter being  insufficient  to  carry  off  the  water, 
in  flood  time  it  was  backed  upon  and  over- 
flowed plaintiff's  land.  The  defendant  rail- 
road company,  a  remote  vendee  of  the  com- 
pany that  had  created  the  nuisance,  was 
sued  by  the  plaintiff  for  the  damage  there- 
by sustained,  and  the  court  held  it  not  liable, 
in  the  absence  of  notice  requiring  If  to  en- 
large the  culvert  or  otherwise  abate  the  nui- 


sance. This  decision  of  tti0  question  In- 
volved was  undoubtedly  correct  The  de- 
fendant's continued  use  of  the  embankment 
in  the.  condition  in  which  it  acquired  title 
to  It  did  not  cause  the  injury  to  plalntUTs 
land,  for  such  Injury  would  have  resulted 
without  any  use  of  it  by  defendant  The 
injury  was  caused  by  the  insufficient  cul- 
vert, which  was  constructed  by  the  former 
owner  of  the  railroad  track  and  right  of 
way,  and  therefore  resulted  wholly  from  the 
creation  of  the  nuisance,  and  in  no  sense 
from  defendant's  use  of  the  right  of  way; 
hence  notice  to  the  defendant  was  Indlspen- 
sably  necesFiary  to  make  It  liable.  The  case 
at  iMtr  rests,  as  we  have  attempted  to  show, 
on  a  wholly  different  basis,  and  is  unlike 
those  supra. 

Other  alleged  errors  are  presented  by  ap- 
pellant, but,  as  they  were  not  prejudicial 
and  are  not  seriously  relied  on,  we  will  not 
discuss  them.  The  instructions  of  the  trial 
Judge  seem  to  be  free  from  error. 

Finding  no  sufficient  reason  for  reversing 
the  Judgment  complained  of,  it  is  aflSrmed. 


FOX  et  al.  v.  CORNETT. 
(Court  of  Appeals  of  Kentucky.    May  1,  1906.) 

1.  Public  Lards— Release  asd  QorrcLAiK— 
Ofkbation  aro  KrrKCT. 

A  release  and  quitclaim  by  a  patentee  of 
public  lands  to  certain  named  grantees  and  all 
others  holding  older  titles  of  all  his  interest 
acquired  by  a  patent  in  1853,  in  so  far  as  it 
covers  land  patented,  held,  or  claimed  by  the 
parties  of  the  second  part  under  title  older 
than  the  patent,  is  of  no  avail  to  one  who 
is  not  shown  to  liave  been  in  possession  of  any 
land  covered  by  the  patent,  and  against  whom  is 
set  up  a  patent  Issued  in  1846  to  the  patentee 
who  ezecnted  the  release. 

2.  Saio!— Patbrts— Vauditt  — Dksobiptioh 
OF  Land. 

A  patent  of  public  lands,  definite  in  its 
description  of  boundaries,  is  not  void  because  it 
fails  to  refer  to  and  exclude  older  patents  In- 
cluded in  it ;  those  portions  being  excluded  by 
operation  of  law. 

8.   QuirriNo  Tinx  — Titu  to  Sxtstaih  Ac- 
tion— Possession. 

Where  a  claim  to  have  title  quieted  is  as- 
serted by  a  defendant  as  a  counterclaim,  and 
there  has  been  an  efFort  on  the  part  of  the  per- 
son against  whom  the  claim  is  asserted  to  A^ 
prive  the  defendant  of  his  title  by  converting^  it 
to  his  own  use,  Ky.  St.  1908,  S  11>  authorizing 
suit  to  quiet  title  by  an  owner  in  possession,  does 
not  apply,  so  as  to  require  proof  of  jKiasession 
by  the  defendant 

[Bd.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Quieting  Title,  {  55.] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  Mary  A.  Fox  and  others  against 
A.  B.  Comett.  From  a  Judgment  In  favor  of 
defendant  plaintiffs  appeal.     Affirmed. 

Fox  &  Jackson,  Chas.  C.  Fox,  and  W.  F. 
Hall,  for  appellants.  H.  O.  Clay,  for 
appellee. 

CARROLL,  O.  This  suit  was  brought  by 
appellants,  plaintiffs  below,  to  quiet  the  title 
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to  an  andlvided  one-third  of  925  acres  of  land 
In  Harlan  county,  to  which  they  asserted 
title  by  virtue  of  a  purchase  from  the  heirs 
of  Hezeklah  Brausom,  who  obtained  a  patent 
for  this  body  of  land  In  1861,  under  a  surrey 
made  In  1848.  The  deed  conveying  this  in- 
terest was  executed  in  1889  and  recorded  in 
1890.  Appellee  filed  an  answer  and  counter- 
claim, traTersing  the  petition,  and  alleging 
In  the  counterclaim  that  he  was  the  owner 
of  and  In  the  possession  of  421  acres  of  the 
925  acres  described  In  the  petition.  The  part 
that  he  asserted  title  to  included  the  land 
conveyed  to  appellants  by  the  Bransom 
heirs.  "He  prayed  that  the  plaintiff's  peti- 
tion be  dismissed,  that  his  title  to  said  land 
be  quieted,  that  plalntlCTs  lie  required  to  re- 
lease to  defendants  any  and  all  claims  they 
have  to  said  land  herein  described,  and  for 
costs  and  all  proper  relief." 

Appellee's  title  to  the  land  in  controversy 
rests  on  a  patent  issued  by  the  common- 
wealth to  Boyd  Dickinson,  in  1846,  for  17,200 
acres  of  land;  the  patent  being  based  on  a 
survey  made  in  1845.  In  a  reply  appellants 
averred  that  in  September,  1853,  Dickinson, 
the  patentee,  released  and  quitclaimed  to 
Hezekiah  Bransom  and  others  all  interest  he 
had  In  the  land  to  which  they  assert  title  or 
ownership.  The  gn^ntees  In  this  deed  are 
Hezekiah  Bransom  and  25  other  named 
persons,  "and  all  other  citizens  of  Harlan 
county  whose  titles  are  older  than  Boyd 
Dickinson's  patent,  or  who  hold  bona  fide  im- 
provement rights  under  the  laws  of  Ken- 
tucky, before  the  survey  of  Boyd  Dickinson"; 
and  It  further  provides  "that  the  said  Boyd 
Dickinson,  for  and  In  consideration  of  the 
sum  of  one  dollar,  to  him  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  has 
bargained,  sold,  and  by  these  presents  doth 
bargain,  sell,  release,  and  forever  quitclaim 
and  confirm  unto  the  party  of  the  second  part 
all  the  right,  title,  and  interest  which  the 
said  Boyd  Dickinson  acquired  by  a  large 
survey  of  land  made  by  him  in  the  county  of 
Hnrlan  and  state  of  Kentucky,  on  the  waters 
of  Cumberland  river  and  tributaries,  some 
years  ago,  and  which  he  obtained  on  the  9th 
of  Octol>er,  1853,  and  for  which  he  obtained 
a  patent  from  the  commonwealth  of  Ken- 
tucky, so  far  as  said  patent  and  survey 
covers  or  conflicts  with  any  land  patented, 
held,  or  claimed  by  any  and  all  of  the  party 
'of  the  second  part  to  this  deed,  which  are 
older    than    the    patent    to    this    grantor." 

Appellee  by  rejoinder  controverted  the 
allegations  in  respect  to  this  deed,  and 
denied  that  any  deed  afTecting  the  land  in 
controversy  had  ever  been  made.  Pending 
this  action,  the  heirs  of  Hezekiah  Bransom 
filed  their  petition  to  be  made  parties  and 
asserted  title  to  the  other  two-thirds  of  the 
925  acres,  asking  that  the  title  thereto  be 
quieted,  bat  on  their  motion  and  before  a 
submission  of  the  case  their  petition  was 
withdrawn.  Proof  was  taken  by  the  parties, 
and  the  court  adjudged  "that  the  defendant 


In  the  original  action  and  plaintiff  In  the 
counterclaim,  A.  B.  Cornett,  is,  and  was  at 
the  institution  of  this  action,  the  owner  and 
in  the  actual  possession  of  the  land  descrit>ed 
in  his  answer  and  counterclaim,  *  *  *  and 
that  the  title  to  said  land  be  forever  quieted 
against  the  claims  of  plaintiffs,  and  the 
plaintiffs  are  ordered  to  release  unto  A.  B. 
C!omett  all  claim  that  they  or  either  of  tbem 
hadorhavetosaid  land,  or  any  part  of  aame." 
It  appears  from  the  evidence  in  the  case 
ttiat  appellants  had  never  been  In  possession 
of  the  land  claimed  by  them,  and  that  the  421 
acres  adjudged  by  the  court  to  appellee  lies 
within  the  lines  of  the  17,200  acres  for  which 
a  patent  was  Issued  to  Dickinson  in  1846. 
Appellants  assail  the  validity  of  the  patent 
to  Dickinson,  and  also  rely  on  the  deed  of 
release  before  mentioned.  This  ueed  of  re- 
lease, which  appellee  denies  was  ever  made, 
and  attacks  the  sufficiency  of  for  reasons 
not  here  necessary  to  mention,  does  not  aid 
appellant,  because  there  is  no  evidence  that 
Hezekiah  Bransom  at  the  time  tills  deed  was 
made  was,  or  ever  had  been,  in  possession 
of  any  part  of  the  land  embraced  in  this 
in  this  patent.  The  deed  also  shows  on  its 
face  that  it  relates  to  land  for  which  Dickin- 
son obtained  a  patent  October  9,  1853,  while 
the  Dickinson  patent,  relied  on  In  this  case 
by  appellee,  was  issued  in  1846.  The  patent 
issued  to  Dickinson  in  1846  for  this  17.200 
acres  of  land  does  not  mention  or  exclude 
any  prior  patents  for  land  embraced  within 
its  boundary,  althou^  the  surveyor  whose 
evidence  was  taken  for  appellee,  and  who 
files  a  map  of  the  Dickinson  patent  as  a  part 
of  his  deposition,  testifies  that  there  were 
several  prior  patents  issued  for  land  within 
the  Dickinson  boundary.  For  this  reason 
appellants  Insist  that  the  Dickinson  patent 
is  void;  but  in  our  opinion  the  failure  of  the 
Dickinson  patent  to  mention  or  describe 
prior  grants  within  the  iMundary  does  not 
render  It  void.  The  exterior  lines  of  this 
patent  are  well  described,  and  the  surveyor 
testifies  that  he  found  no  difficulty  in  lo- 
cating them,  and  that  the  survey  was  tin- 
usiully  accurate  to  cover  so  large  a  Imtmd- 
ary.  The  patent  to  Dickinson  did  not  in  and 
of  itself  affect  the  validity  of  prior  patents 
within  the  boundary,  and  the  appellee  testi- 
fied that  he  did  not  assert  any  claim  to  land 
within  the  boundary  wliich  Is  covered  bj 
patents  of  an  older  date. 

In  Hall  v.  Martin,  89  Ky.  9.  11  S.  W.  953. 
the  appellee  claimed  under  a  patent  to 
McNew,  the  boundaries  of  which  were  defi- 
nitely set  forth  by  courses  and  distances,  as 
are  the  boundaries  of  the  Dickinson  patent. 
The  HcNew  patent  excluded  the  land  con- 
tained in  prior  grants,  of  which  th«:e  were 
two.  In  ttiat  case,  as  In  this,  it  was  con- 
tended that  the  McNew  patent  was  void  l>e- 
cause  It  failed  to  descrll>e  the  excluded  prior 
grants.  The  court  In  answer  to  this  said: 
"There  is  no  claim  by  the  appellee  of  his 
right  to  recover  any  of  the  land  Iwld  under 
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the  elder  granta;  bnt  the  controversy  Is  with 
the  junior  patentees,  and  the  question  of 
fact  arlBlnjT  between  these  conflicting  claims 
we  will  not  consider,  as  the  case  mnst  go 
back  for  another  trial.  The  exclusions  or 
«Ider  grants  within  the  boundary  of  the 
McNew  patent,  under  which  the  appellee 
claims,  are  not  Identified  or  mentioned  in  the 
patent  to  McNew — neither  described  by 
boundary  nor  by  the  name  of  the  patentee  or 
grantee.  The  McNew  patent  proceeds  to 
define  the  specific  Iwundaries  of  the  patent, 
as  much  so  as  the  courses  and  distances  in 
an  ordinary  deed,  the  numl>er  of  acres  as 
being  1,248,  and  excluding  therefrom  the 
number  of  acres  contained  in  prior  grants. 
•  *  *  If  In  every  patent  that  contains 
exclusions  it  Is  necessary  to  describe 
the  grant  excluded,  or  to  so  Identify 
it,  either  as  to  the  number  of  acres, 
the  boundary,  or  'by  giving  the  name 
of  the  grantee  or  the  patentee  of  the  elder 
grant,  then  the  patent  to  McNew  In  this  case 
is  void,  as  It  is  silent  as  to  the  boundary, 
the  number  of  acres,  or  the  owners  of  the  ex- 
cluded land.  We  perceive  no  reason  why 
such  a  grant  should  be  held  void,  or  the 
party  under  such  a  patent  denied  the  ri^t 
of  showing  title  in  himself  to  all  but  the 
exclusions  contained  in  the  grant.  *  *  *  If 
McNew  had  made  the  survey  as  accurate,  and 
as  specific,  or  even  much  less  so  than  his 
patent  shows,  without  mentioning  any  elder 
grant  as  being  within  his.  boundary.  It  will 
not  be  pretended  that  his  patent  would  be 
void.  The  law  would  then  exclude  from  his 
patent  that  which  was  paramount  in  title, 
and  that  which  he  has  in  this  case  excluded 
by  the  terms  of  his  grant" 

In  the  case  at  bar,  although  the  patent 
does  not  mention  prior  grants,  it  is  conceded 
that  prior  grants  are  contained  witliln  the 
boundary,  and  the  law  will  exclude  from 
the  operation  of  the  Dickinson  patent  the 
prior  grants.  There  is  some  question  as  to 
whether  or  not  appellee  was  In  possession  of 
the  land  in  controversy,  and  it  is  insisted 
that,  as  his  cause  of  action  asserted  in  the 
counterclaim  Is  for  the  purpose  of  quieting 
the  title  to  the  land,  both  the  legal  title  and 
the  possession  are  necessary  under  the  pro- 
visions of  section  11  of  the  Kentucky  statutes 
of  1903  and  the  decisions  of  this  court  in- 
volving this  question.  Comelison  v.  Fons- 
chee.  101  Ky.  257,  40  8.  W.  680;  Packard  v. 
Beaver  Valley  Land  &  Mining  Co.,  96  Ky. 
249,  28  8.  W.  779.  But  the  principle  laid 
down  in  these  cases  is  not  here  applicable 
for  two  reasons:  The  appellant  brought 
this  suit  to  have  the  title  to  this  land  quieted, 
and  the  appellee  by  his  counterclaim  assert- 
ed ownership  to  the  land  and  asked  that  his 
title  to  It  be  quieted,  tendering  an  Issue  In- 
volving the  question  of  superior  title,  and  it 
was  competent,  as  ruled  in  Magowan  v. 
Branham,  96  Ky.  681,  26  8.  W.  803,  for  the 
court  to  try  and  determine  it;  and  for  the 
farther  reason  that  this  was  an  effort  on 
82S.W.— 61 


the  part  of  appellant  to  deprive  appellee  of 
his  title  to  the  property  by  converting  same 
to  his  own  use.  It  Is  a  wrongful  seizure  of 
his  title  that  is  the  foundation  of  tils  actlmi, 
and,  as  held  in  Herr  v.  Martin,  90  Ky.  377, 
14  S.  W.  3S6,  In  a  case  like  this,  a  par^ 
can  maintain  his  actlc^n  although  not  in  the 
actual  possession  of  the  proi>ert7. 

Several  minor  defects  are  pointed  out  In 
the  chain  of  title  by  which  appellee  liolds 
this  land,  but  we  do  not  deem  it  necessary 
to  discuss  them.  It  Is  suflBcient  to  say  that 
in  our  opinion  they  do  not  affect  the  validity 
of  appellees'  title  m  this  controversy  with  ap- 
pellant 

The  judgment  Is  affirmed. 


KOOER  et  al.  v.  KOOER  et  al. 
(Court  of  Appeals  of  Kentucky.    May  1,  1906.) 

1.  Deeds— Dbxivkrt—Suiticixrot. 

Where  a  grantor  delivered  deeds  to  the 
scrivener  to  keep  for  him,  and  the  scrivener 
afterwards  handed  them  to  a  grantee,  bo  be 
returned  to  the  grantor,  who  then  banded  them 
to  the  grantee  to  have  them  examined  by  an 
attorney,  and,  if  they  were  found  all  right, 
to  be  recorded,  this  did  not  constitute  a  legal  de- 
livery of  the  deeds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  SS  136-139.J 

2.  Samb— Yauditt  —  Cafacitt  of  Gbantob— 
bvidknok. 

In  an  action  Involving  the  validity  of  deeds 
by  a  grantor  over  80  years  of  age,  evidence  held 
to  show  tliat  the  dlaposition  made  by  the  deeds 
was  not  such  as  he  would  have  made  if  compe- 
tent to  understand  the  nature  of  the  transaction 
and  left  to  the  exercise  of  bis  own  judgment 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  officially  reported." 

Action  by  Jefferson  Koger  and  others 
against  William  Koger  and  others.  From  a 
judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

J.  P.  Harrison,  O.  H.  Waddle,  W.  B.  Cress, 
and  Sharp  &  Slier,  for  appellants.  Stone  & 
Stone,  Joe  Burtram,  and  W.  8.  Pryor,  for  ap- 
pellees. 

CARROLL,  C.  This  controversy  Involves 
the  validity  of  two  deeds  made  by  William 
Koger,  Sr.,  to  the  appellants,  William  Koger, 
Jr.,  and  Elijah  Koger.  William  Koger,  Sr., 
died  in  September,  1903,  and  at  his  death  was 
about  88  years  of  age.  On  the  23d  of  Novem- 
ber, 1901,  for  a  recited  consideration  of  $100 
cash  in  hand  paid,  be  conveyed  to  appellant 
William  Koger,  Jr.,  about  600  acres  of  land, 
and  on  the  same  day,  for  a  recited  considera- 
tion of  $100,  conveyed  to  Elijah  Koger  about 
1600  acres  of  land.  Both  of  these  deeds  were 
acknowledged  on  the  day  of  their  execution, 
but  were  not  lodged  for  record  until  Febru- 
ary 14,  1903.  William  Koger,  Sr.,  left  sur- 
viving him  12  children  and  two  grandchildren, 
sons  of  a  deceased  daughter,  all  of  whom, 
except  the  appellants,  brought  this  suit  In 
1904  against  the  appellants  for  the  purpose 
of  partitioning  the  lands  of  William  Koger, 
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Sr.,-  among  his  beln  at  law.  ignoring  the 
deeds  made  by  him  to  appellants.  Appellants 
In  separate  answers  set  up  these  deeds,  and 
claimed  title  and  ownership  of  all  these  lands 
under  and  by  virtue  of  them.  The  appellees 
by  reply  assailed  the  deeds  upon  the  ground 
that  neither  of  thei2i  had  been  delivered; 
that  there  was  no  consideration  for  the  execu- 
tion of  either  of  them;  that  they  were  pro- 
cured by  undue  influence,  and  at  the  time  of 
the  execution  the  grantor  did  not  have  men- 
tal capacity  sufBcient  to  make  them.  The 
case  was  prepared  fi>r  trial  on  these  Issues, 
and  Judgment  rendered  canceling  the  deeds, 
and  directing  that  the  land  of  decedent  be 
partitioned  among  his  beln.  From  that  judg- 
ment the  appellants  prosecute  this  appeal. 

The  judgment  does  not  disclose  the  ground 
upon  which  the  chancellor  annulled  the  deeds, 
but  counsel  say  that  be  was  of  the  opinion 
that  the  deeds  relied  on  by  appellants  had  not 
been  delivered.  The  evidence  discloses  this 
state  of  facts  concerning  this  question:  Both 
deeds  were  written  by  George  A.  Bell,  who 
was  at  the  time  a  deputy  county  clerk  for 
Wayne  county,  and  were  acknowledged  be- 
fore him  by  the  grantor.  Bell  testifies  that 
after  the  deeds  had  been  acknowledged  the 
grantor  delivered  them  to  him  to  keep  for 
him,  and  that  after  keeping  them  for  several 
months  he  concluded  to  deliver  the  deeds  to 
the  grantor,  and  took  than  to  the  grantor's 
bouse  for  that  purpose,  but  forgot  to  deliver 
them,  and  after  leaving  the  house  he  gave  the 
deeds  to  the  appellant  Elijah  Koger,  and  told 
him  to  give  them  to  his  father,  which  Elijah 
Koger  testifles  he  did,  and  Elijah  Koger  and 
William  Koger  testified  that  soon  thereafter 
their  father  gave  the  deeds  to  William  Koger 
to  have  them  examined  by  an  attorney,  and. 
If  they  were  all  right,  to  have  them  put  on 
record.  Neither  of  the  deeds  were  delivered 
to  Bell  to  be  held  by  him  for  the  use  or  bene- 
fit of  the  grantees,  or  either  of  them,  nor  was 
be  ever  authorized  by  the  grantor  to  deliver 
the  deeds  to  the  grantees;  and  it  appears 
that  his  delivery  of  the  deeds  to  Elijah  Ko- 
ger under  the  circumstances  stated  was  wltb- 
out  the  knowledge  or  consent  of  the  grantor. 
Under  these  facts.  It  Is  earnestly  insisted  by 
counsel  for  the  appellees  that  there  was  no  le- 
gal delivery  of  the  deeds.  If  the  testimony 
of  Elijah  Koger  and  William  Koger  is  com- 
petent, it  establishes  the  fact  that  the  deeds 
were  delivered  to  the  grantor  by  Elijah  Ko- 
ger, who  afterwards  gave  them  to  api)ellaut 
William  Koger.  The  delivery  of  a  deed  is 
essential  to  Its  validity.  Until  it  Is  delivered, 
the  title  does  not  pass  from  the  grantor.  The 
placing  of  the  deeds  in  the  bands  of  Bell  by 
the  grantor  did  not  divest  him  of  dominion 
or  control  over  them.  He  had  the  right  at 
any  time  to  recall  the  deeds  and  revoke  or 
destroy  them.  They  were  held  by  Bell  simp- 
ly at  the  pleasure  of  the  grrantor,  and  subject 
to  his  authority,  and  the  delivery  of  the  deeds 
by  Bell  to  the  grantees  without  the  knowledge 


or  consent  of  the  grantor  was  not  In  contem- 
plation of  law  a  deliva7,  and  legally  tbey 
continued  to  remain  in  the  hands  of  Bell  un- 
til delivered  by  lilm  to  the  grantor,  or  some 
other  person  by  the  grantor's  direction.  Col- 
yer  v.  Hydoi,  21  8.  W.  868,  16  Ky.  Law  Rep. 
101;  Nuiiols  T.  Stone,  87  S.  W.  799,  27  Ky. 
Law  R^.  lOiS;  Barlow  v.  Hinttm,  1  A.  K. 
Marsh.  97;  C!ook  v.  Brown,  34  N.  H.  460.  We 
are  of  opinion  that  the  testimony  in  this  case 
Is  not  sufficient  to  show  any  delivery  of  tlieae 
deeds;  nor  do  we  consider  the  statement  In 
the  will  made  on  September  1, 1903,  that  tbe 
testator  bad  deeded  all  his  lands  to  BUJata 
and  William  Soger,  as  entitled  to  macb 
weight  undo:  all  the  drcnmstances  of  this 
case. 

A  great  deal  of  evidence  was  taken  by  both 
parties  to  this  litigation,  and  the  following 
facts  are  disclosed:  That  William  Koger 
had  been  confined  to  his  house  for  some  2  or 
8  years  before  these  deeds  were  execnted, 
and  from  that  time  to  his  death.  About  IS 
years  previous  to  their  execution  he  had  been 
ran  over  by  a  wagon  and  serlonsly  injnred, 
and  from  tbe  time  of  this  accident  was  not 
capable  of  much  manual  labor,  and  for  sev- 
eral years  before  bis  death  sufTered  severely 
from  catarrh.  He  had  been  twice  married, 
and  his  last  wife  died  several  years  before  he 
did.  His  daughter,  Mrs.  Thompson,  lived 
with  blm  nntil  1899  or  1900,  when  bis  son 
Elijah  Koger  moved  Into  the  hoose  and  lived 
with  him  from  tliat  time  until  his  death.  Jnst 
why  Mrs.  Thompson  left  does  not  clearly  ap- 
pear. His  son  William  Koger,  the  appellant, 
lived  a  few  miles  distant  on  a  part  of  the  land 
owned  by  his  father.  Some  of  his  other  chil- 
dren lived  in  Wayne  county,  and  others  in 
Western  states;  but,  after  Elijah  Koger  mov- 
ed into  the  house,  he  took  complete  charge  of 
the  business  afiTalrs,  and,  it  might  be  said, 
the  person,  of  bis  father,  who,  at  that  time, 
was  a  very  old  man,  In  feeble  health,  and 
with  Increasing  years  grew  more  infirm.  A 
number  of  witnesses  testify  that  he  said  to 
them  at  difCerent  times  that  he  wanted  all 
of  his  children  to  share  equally  In  bis  eetate. 
and  there  Is  no  evidence  that  any  bad  feeling 
or  nnfrleudllness  existed  between  him  and 
any  of  his  children.  Other  witnesses  testis 
that  he  expressed  to  them  an  intention  of 
giving  all  of  his  land  to  his  two  sons.  William 
and  Elijah  Koger.  and  there  is  much  testi- 
mony showing  upon  the  one  hand  that  be  was 
not  mentally  capable  of  making  these  deeda 
at  the  time  of  their  execution,  and,  on  the 
other,  that,  although  his  boAy  was  feeble,  hia 
mind  was  vigorous,  and  that  he  waa  entirely 
competent  to  make  these  conveyances.  Upon 
the  question  of  mental  capacity,  the  evidence, 
although  very  confilcting,  leaves  the  Impres- 
sion that  this  old  man's  mind,  in  aympathy 
with  his  body,  had  grown  feeble,  and,  Uke 
many  men  of  bis  age  and  Infirmltiea,  he  waa 
forgetful,  would  repeat  questions,  and  in  tbe 
middle  of  a  sentaice  would  begin  to  talk 
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ab«at  aometbliiK  else.  Tbe  fact,  however,  re- 
mained Tindl^pnted  that  be  did  not  make  tbese 
deeds  nntil  after  BUJah  Koger  came  to  live 
wltb  him,  and  that  fcom  the  time  Elijah  Ko- 
Ser  moved  into  hla  house  until  his  death  he 
had  ezclnslve  charge  of  all  his  father's  busi- 
ness. The  evidence  does  not  disclose  any  par- 
ticular acts  of  undue  Influence^  nor  is  it  di- 
rectly shown  that  any  fraud  was  practiced  to 
procure  tbe  execution  of  these  deeds.  It  is 
extremely  difficult  to  show  by  evidence  the 
exercise  of  fraud  or  undue  Influence,  and  In 
almost  every  case  where  tbese  questions  arise 
they  must  be  established.  If  at  all,  by  drcum- 
Btances, 

It  Is  admitted  that,  although  the  deeds 
state  the  consideration  as  $100  cash,  no  con- 
sideration whatever  was  paid.  Perhaps  this 
evidence  in  itself  would  not  be  entitled  to 
preponderating  weight;  but,  taken  in  connec- 
tion with  tbe  other  facts  and  circumstances 
disclosed  by  this  record.  It  Illustrates  a  pur- 
pose on  the  part  of  tbe  appellants  and  their 
advisers  to  mislead  and  deceive  by  inserting 
in  a  material  part  of  the  deeds  an  Import- 
ant statement  as  the  truth  that  bad  no 
foundation  In  fact,  and  leaves  the  impression 
that  the  grantor  in  the  deeds,  by  reason  of 
his  age  and  mental  and  physical  condition, 
was  a  pliant  tool  in  the  hands  of  those  who 
bad  control  of  him,  and  willing  to  insert 
In  an  Instrument  so  solemn  as  a  deed  an 
idle  statement  like  this.  As  said  in  Smith 
V.  Snowden,  27  S.  W.  856,  16  Ky.  Law  Rep. 
853:  "The  recital  of  the  false  considera- 
tion carries  with  it  the  thought  and  pur- 
pose of  designing  and  intentional  conceal- 
ment of  the  truth,  and  this  falsehood  and 
concealment  are  the  highest  evidence  of 
the  fraudulent  Intent  with  which  the  writ- 
ings were  procured — ^not  necessarily  of  ac- 
tual, but  of  constructive,  fraud,  assumed  in 
view  of  their  relation,  and  the  superior  con- 
tracting with  the  inferior,  the  Independent 
■with  the  dependent,  and  the  strong  with  the 
weak.  We  may  say  generally  that  when  tbe 
parties  to  a  deed  sustain  fiduciary  and  con- 
fidential relations  towards  each  other,  or 
when  one  of  the  parties  is  subject  to  the  in- 
fluence of  the  other,  tbe  writing  should  con- 
tain a  fair  and  truthful  statement  of  the 
transaction." 

It  appears  that  William  Koger,  Sr.,  made 
three  wills.  Tbe  first  will  was  dated  Decem- 
ber 8,  189&  In  this  will  he  gave  the  most 
of  his  real  estate  to  the  appellants,  omitting, 
bowever,  a  portion  of  it,  and  to  bis  other 
children  he  gave  his  personal  property.  A 
year  or  so  afterwards  he  made  another  will, 
Ibat  William  Koger  testifies  was  stolen  from 
bis  house.  This  second  will  made  practically 
the  same  disposition  of  bis  property  as  the 
first,  with  the  exception  that  In  it  he  gave 
to  his  sons,  the  appellants,  all  of  his  real 
estate,  Including  that  portion  which  had  been 
omitted  from  the  first  will.  Again,  on  Sep- 
tember 1,  1906,  and  a  few  days  before  his 
death,  be  mad*  a  third  wlU,  in  which  he 


stated  that  he  had  deeded  all  of  Us  real  es- 
tate to  his  sons  Blijab  and  William  Koger, 
and  devised  bis  personal  estate  to  his  other 
heirs  in  equal  portions,  with  only  one  mate- 
rial exception.  This  last  will  was  probated 
in  December,  1903.  Both  of  tbe  deeds  and 
the  first  and  second  wills  were  written  by 
George  A.  Bell,  who  appears  conspicuously 
in  this  record  as  the  friend  of  appellants, 
although  there  is  no  direct  evidence  show- 
ing any  Improper  conduct  on  his  part.  It 
is  insisted  by  appellants  that  these  wills, 
taken  in  connection  with  the  deeds,  show  a 
fixed  and  continuous  purpose  on  the  part  of 
William  Koger,  Sr.,  to  dispose  of  his  proper- 
ty in  tbe  manner  he  did;  and  it  is  argued  that 
this  Is  convincing  evidence  of  his  mental 
capacity  and  a  determined  Intention  on  his 
part  to  make  his  two  sons  the  principal 
beneficiaries  of  bis  estate.  Tbe  record,  how- 
ever, discloses  tliat  Blljah  Koger,  aided  or 
assisted  by  George  Bell,  took  an  active  part 
in  procuring  the  execution  of  all  these  pa- 
pers, and  the  same  Influence  that  secured 
one  could  easily  procure  the  other.  The  rea- 
son assigned  by  the  old  man  for  making  the 
last  will  and  deeds  was  the  apprehension 
that  the  first  or  second  will  be  made  would 
not  stand  the  test  of  legal  investigation,  and 
in  order  to  make  things  doubly  sure  he  de- 
cided, not  only  to  make  the  deeds,  but  to 
afterwards  make  his  third  and  last  will. 
In  which  was  recited  the  fact  that  he  had 
previously  conveyed  to  his  two  sons  all  of 
his  real  estate.  His  son  William  Koger  does 
not  appear  to  have  done  any  more  for  his 
father  than  Us  other  children  who  lived 
in  the  neighborhood,  and  although  Blijab 
Koger  lived  in  the  bouse  with  him,  and  gave 
him  such  attention  as  he  needed,  he  had  the 
control,  use,  and  benefit  of  his  properly,  and 
in  this  way  was  more  than  amply  compen- 
sated for  the  care  and  attention  that  he 
bestowed  upon  his  father,  whose  wants  were 
few  and  simple.  There  is  really  no  reason 
shown  by  the  record  why  he  should  have 
practically  disinherited  his  other  cliildren, 
some  of  whom  were  daughters  and  In  bumble 
circumstances,  and  all  of  whom  appear  to 
have  been  on  the  best  of  terms  with  their 
father.  The  personal  estate  that  he  gave 
to  his  other  children  by  his  will  was  in- 
Bignificant  compared  with  the  real  estate 
given  to  these  two,  appellants;  the  real  es- 
tate being  worth  $12,000  or  $15,000,  and  his 
personal  estate  probably  sufficient  to  give 
each  of  his  children  $150. 

This  unreasonable  and  unnatural  disposi- 
tion of  his  estate,  taken  in  connection  wltb 
his  great  age,  mental  and  physical  Infirmi- 
ties,  and  the  manifest  Influence  exercised 
over  him,  especially  by  his  son  Blljah  ifeoger, 
leave  littie  room  for  doubt  that  these  deeds 
were  not  such  a  disposition  as  this  old  man 
would  have  made  of  his  estate.  If  competent 
to  understand  the  nature  of  the  transaction 
and  left  to  the  exercise  of  his  own  judgment. 

The  Judgment  Is  affirmed. 
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MILLER  et  aL  t.  SMYTHE  et  al. 
(Ooort  of  Appeals  of  Kentucky.    May  1,  1906.) 

1.   EZEOTTTOKS  AND  ADinRIBTBATOBS— IKJURO- 

moN— Bon  ds— Action— Pasties. 

An  action  on  a  bond  for  an  injunction  re- 
straining the  defendant  therein  from  removing 
timber  from  land  was  not  properly  brought 
after  his  death  by  his  heirs,  but  should  have 
been  brought  by  Us  personal  representatiTe,  or, 
if  he  refused  to  bring  or  join  in  the  suit  he 
should  have  been  made  a  defendant;  Civ.  Code 
Prac.  i  24,  providing  that  parties  who  are 
united  in  interest  must  be  joined  as  plaintiffs 
or  defendants,  but  that,  if  the  consent  of  one 
who  should  be  Joined  cannot  be  obtained,  he 
may  be  made  a  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Gent.  Dig.  Executors  and  Administrators,  {  301.] 

2l  Injunction— Bond— BxtbnV  o»  Liabiutt. 
An  injunction  restrained  defendant  from 
removing  timber  from  certain  land  or  doing  any 
act  to  deprive  plaintiff  of  any  timber  on  the 
same,  and  pending  the  injunction  plaintiff  cut 
and  carried  away  timber.  Held,  that  the  dam- 
ages sustained  by  defendant  owing  to  the  taking 
M  the  timber  by  plaintiff,  were  recoverable  from 
the  sureties  in  an  action  on  the  injunction  bond, 
as  the  timber  was  taken  under  author!^  granted 
by  the  writ. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  {  542.] 

Appeal  from  Circuit  Court,  Lee  Comity. 

"To  be  olSdally  reported." 

Action  by  Jobn  M.  Smythe  and  others 
against  Wasblngton  Miller  and  others.  From 
a  judgment  in  favor  of  plaintiffs,  defendants 
appeal.  Reversed,  and  remanded  for  proceed- 
ings In  conformity  with  the  opinion. 

H.  L.  Wbeeler  and  Bedmer  &  Jouett,  for 
appellants.  Oonrley  &  Rabecta  and  a  A. 
Oourley,  for  appellees. 

CARROLL,  C.  In  June,  1896,  M.  O.  Qott 
and  others  Instituted  a  suit  In  equity  in  the 
Lee  circuit  court  against  William  T.  Smythe, 
David  Smythe,  and  Mitchell  Smythe,  in  which 
they  sought  to  recover  from  the  defendants 
the  possession  of  a  tract  of  land,  and  In  this 
action  the  plaintiffs,  with  Washington  Miller 
and  J.  D.  Simpson  as  their  surety,  executed 
an  injunction  bond,  "enjoining  and  restrain- 
ing the  said  Smythes,  or  either  of  them, 
from  cutting  or  removing  any  timber,  trees, 
logs,  or  lumber  from  said  land,  or  from  sell- 
ing same,  or  d<^g  any  other  act  to  deprive 
■aid  Miller,  Goff,  or  Prewltt,  or  either  of 
tbem,  of  any  timber,  trees,  logs,  or  lumber 
on  said  land,  or  to  Interfere  with  said  Mil- 
ler's, GoiTs,  and  Prewltf s  use  and  enjoys 
ment  of  same."  This  Injunction  continued 
in  force  from  the  date  of  Its  issual  in  1895 
until  January,  1902,  when  the  action  in  which 
It  was  obtained  was  dismissed  and  the  in- 
junction dissolved.  Pending  this  action, 
William  Smythe,  (me  of  the  defendants  there- 
In,  died,  and  in  November,  1902,  James  D. 
Smythe  and  Jesse  Smythe,  named  as  defend- 
ants in  the  Injunction,  and  the  other  chil- 
dren and  heirs  at  law  of  William  Smythe, 
brought  this  suit  on  the  Injunction  bond,  al- 
leging that  by  reason  of  the  Injunction  tbey 


▼ere  prevented  and  restrained  from  using 
and  «»trolllng  the  lands  claimed  and  owned 
by  them,  and  from  taking  and  selling  timber 
therefrom,  and  compelled  to  stand  by  and 
see  their  timber  cut,  carried  away,  and  de- 
stroyed, and  their  property  rights  injured  by 
the  plaintiffs  In  the  Injunction  salt,  tbtir 
agents  and  employes,  who,  after  obtaining 
the  injunction,  entered  upon  the  land  and 
cut  and  carried  away  and  converted  to  tbdr 
own  use  timber  of  the  value  of  $8,000,  which 
was  owned  by  the  plaintiffs,  and  they  sought 
to  recover  the  sum  of  $S,000  and  tbe  fur- 
ther sum  of  |12S,  attorney's  fees  and  costs 
incurred  In  defending  the  Injunction  salt 
The  defendants,  appellants  here,  filed  q)e- 
dal  and  general  demurrers  to  the  petition, 
which  were  overruled,  and  in  an  answer 
traversed  the  petition,  and  also  averred  that 
tbey  were,  when  the  Injunction  issued,  the 
owners  of  and  In  possession  of  the  land  upon 
which  the  injunction  operated,  and  from 
which  the  timber  was  taken,  and  had  been 
In  the  actual,  continuous,  and  adverse  pos- 
session of  the  land  for  more  than  16  years 
before  the  injunction  was  obtained.  To  this 
pleading  a  r^ly  was  filed,  completing  the 
Issues,  and  upon  a  trial  of  the  case  before 
a  jury  a  verdict  was  rendered  against  ap- 
pellants for  $3,000,  and  $26  costs  expended 
in  the  Injunction  suit  From  a  judgment  on 
the  verdict,  this  aweal  is  taken. 

The  first  question  raised  by  appellants  is 
that  this  action  to  recover  damages  on  tiie  in- 
junction bond  can  only  be  prosecuted  by  tbe 
personal  representatire  of  William  Smythe, 
who  was  the  father  of  these  appellees,  and 
according  to  their  testimony  the  owner  of 
the  land  in  controversy,  and  that  his  belra, 
the  appellees,  cannot  maintain  this  suit  We 
are  of  the  opinion  that  the  liability,  if  any. 
on  the  Injunction  bond  to  William  Smythe; 
was  a  personal  asset  that  on  his  death  sur- 
vived to  his  personal  representative,  and 
that  the  action  to  recover  damages  on  the 
bond  for  all  timber  cut  or  carried  away  up 
to  the  time  of  the  death  of  William  Smythe 
should  have  been  brought  by  his  personal  rep- 
resentative, and  not  by  tbe  heirs.  In  New- 
man on  Pleading  and  Practice  It  Is  said  that 
"tbe  personal  representatives  have  the  right 
of  action  in  relation  to  the  personal  property 
of  tbe  decedent,  while  the  beirs  only  proper^ 
represent  blm  in  relation  to  his  real  estate. 
Although  an  action  may  be  brought  by  the 
real  party  Ih  Interest  yet  it  cannot  be 
maintained  now,  any  more  than  formerly, 
unless  the  plaintiff  has  directly  a  legal  or 
equitable  Interest  or  titie  in  the  subject  of 
the  action.  An  action  cannot  be  maintained 
ordinarily  by  the  heir  to  recover  a  debt  doe 
by  the  account  of  the  ancestor,  nor  upon  an 
ordinary  bond  or  judgment  for  money  paya- 
ble to  the  deceased,  without  any  stipulation 
that  it  should  be  paid  to  his  heirs."  Mc- 
Chord  V.  Fisher's  Heirs,  IS  B.  Moo.  184; 
Coons  V.  Nail's  Heirs,  4  Litt  263;  Bmnk  v. 
Means,  11  B.  Mon.  214.    No  reason  Is  assiso- 
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ed  why  this  action  was  not  proeecnted  In  the 
name  of  the  personal  representative  of  Wil- 
liam Smythe,  nor  why  he  was  not  made  a 
party,  either  plalnttfl  or  defendant,  to  the 
action.  The  recovery  In  a  case  of  this  kind 
being  assets  in  the  hands  of  the  personal 
representative,  the  action  should  have  heen 
prosecuted  In  his  name,  or  he  shonld  have 
been  a  party  plaintiff.  If  he  refused  to  bring 
or  join  in  the  suit,  he  should  have  been 
made  a  defendant  Civ.  Oode  Prac.  {  24; 
Brown's  Heirs  v.  Wilson,  12  B.  Men.  100. 
The  special  demurrer  should  therefore  have 
been  sustained. 

Appellants'  nert  contention  Is  that  they,  aa 
sureties  In  this  Injunction  bond,  are  not  lia- 
ble for  any  damages  resulting  from  cutting 
and  carrying  away  timber  from  the  land  and 
otherwise  trespassing  upon  the  premise& 
They  insist  that  by  the  terms  of  the  injunc- 
tion bond  th^  only  undertook  to  be  respon- 
sible for  the  damages  which  the  defendants 
in  that  suit  might  sustain  by  reason  of  the 
injunction,  if  It  was  finally  decided  that  the 
injunction  ought  not  to  have  been  granted, 
and  that  the  damages  claimed  in  this  action 
were  not  sustained  by  reason  of  the  injune- 
tion.  The  order  of  injunction  was  a  com- 
prehensive writ,  not  only  restraining  the  de- 
fendants in  the  Injunction  from  cutting  or 
removing  any  timber  from  the  land,  but  from 
doing  any  other  act  that  might  deprive  the 
plaintiffs  of  the  right  to  cut  or  remove  any 
logs  or  timber.  The  purpose  and  effect  of 
the  injunction,  as  disclosed  by  what  occurred 
after  its  Issual,  waa  to  prevent  on  the  one 
hand  the  defendants  from  cutting  and  re- 
moving timber,  and  on  the  other  hand  to 
permit  the  parties  who  obtained  the  Injunc- 
tion to  cut  and  remove  timber  from  the  land; 
and  it  seems  clear  that  while  this  Injunc- 
tion was  In  force  the  plaintiffs  In  the  Injunc- 
tion suit,  or  persons  by  their  direction  or  au- 
thority, or  acting  for  them,  did  cut  and  re- 
move limber  from  the  land.  To  that  extent 
the  Injunction  Injured  the  defendants,  and 
the  damages  they  sustained  were  fully  cover- 
ed by  the  stipulation  of  the  injunction  bond 
that  the  obligors  therein  would  pay  to  them 
all  damages  which  they  might  sustain  by  rea- 
son of  the  Injunction,  if  it  ought  not  to  have 
been  granted.  If  any  timber  was  cut  or 
taken  from  the  land  by  the  plaintiffs,  or 
their  vendees  or  agents.  In  the  injunction  suit. 
It  was  taken  under  the  authority  granted 
by  the  writ  of  Injunction,  which  prevented 
the  defendants  from  in  any  way  interfering 
with  plaintiffs  In  cutting  and  removing  the 
timber.  In  Barton  v.  FIsk,  80  N.  Y.  166,  a 
ease  very  much  like  this,  the  plaintiff  claim- 
ed to  be  the  owner  of  personal  property 
lying  on  defendants'  land,  and  sued,  procur- 
ing an  injunction  forbidding  the  defendant, 
who  claimed  the  property,  from  aaseiting  any 
right  to  it  On  a  trial  of  the  case  it  was 
adjudged  that  the  property  belonged  to  the 
defendant,  and  not  to  plaintiff;  but,  pending 
the  suit,  the  plaintiff  carried  off  the  proper- 


ty and  converted  it  to  his  own  use.  In  an 
action  on  the  Injunction  bond  the  obligors 
made  the  same  argument  that  is  made  by 
appellants  In  this  case.  In  answer  to  it  the 
court  said:  "If  the  property  had  been  car- 
ried away  and  converted  by  others,  while 
the  owners  were  prohibited  from  doing  any- 
thing to  protect  it,  the  imrson  who  restrained 
them  ought  to  make  compensation.  But,  if 
he  means  to  carry  it  off  and  convert  it  dur- 
ing the  restraint  which  he  had  procured  to 
be  imposed,  the  efficient  cause  of  the  loss  waa 
Inability  of  defendants,  caused  by  the  iAjunc- 
tlon,  to  take  care  of  and  preserve  that  which 
was  theirs."  Proceeding,  the  court  said: 
"It  matters  not  whether  the  injunction  con- 
ferred upon  the  plaintiff  the  right  to  appro- 
priate the  property  to  his  use.  Assume  that 
It  did  not  It  necessarily  Impliedly  author- 
ized him  to  take  possession  of  It,  or  counte- 
nanced him  in  doing  so,  inasmuch  as  It  for- 
bade all  others  to  Interfere  with  him  In  ac- 
quiring such  possession.  In  this  respect  It 
Is  somewhat  analogous  to  the  bond  In  an  ac- 
tion for  replevin,  and  impliedly  imposed  up- 
on the  defendant  the  obligation  to  return 
the  property  in  the  event  of  an  unfavorable 
determination  of  the  suit  Having  taken 
possession,  It  Is  lost  to  the  defendants 
through  his  wrongful  negligence.  This  Is  the 
very  result  against  which  the  injunction  waa 
designed  to  protect  the  parties."  The  Injunc- 
tion deprived  the  owner  of  the  right  to  pro- 
tect the  timber  and  land,  and  preserve  It  from 
destruction  or  Invasion  by  others,  and  the 
loss  of  timber  and  other  trespasses  may  be 
properly  attributed  to  the  injunction.  In 
cases  like  this,  courts  will  not  be  governed  by 
arbitrary  rules,  but  proceed  upon  equitable 
principles;  the  defendant  in  the  injunction 
bond  being  entitled  to  such  damages  on  the 
bond  as  are  the  necessary  and  proximate  re- 
sult of  the  deprivation  of  his  property.  Alex- 
ander T.  Colcord,  85  HI.  323;  High  on  Injunc- 
tions, i  1673.  And  the  action  of  the  court  in 
overruling  the  demurrer  was  pr<q;>er. 

Both  parties  dalm  to  be  the  owners  of  the 
laud  from  which  the  timber  was  taken  by 
adverse  possession,  aa  well  as  paper  title. 
The  appellees  concede  that  there  Is  such  a  de- 
fect In  their  paper  title  as  to  render  It  un- 
available, and  there  are  also  defective  links 
in  the  chain  of  title  offered  by  appellants. 
Recognizing  these  facts,  the  parties  directed 
the  principal  part  of  their  evidence  toward 
an  effort  to  establish  that  each  had  been  In 
the  adverse  and  continuous  possesslMi  of  the 
land  for  more  than  15  years  previous  to  the 
Institution  of  the  Injunction  suit  The  lines 
and  corners  in  controversy  are  so  confounded 
by  ambiguous  calls  In  deeds  and  the  conflict- 
ing statements  of  witnesses  that  we  have 
not  been  able  to  determine  with  any  degree 
of  certainty  where  the  correct  lines  are  lo- 
cated, and  it  seems  probable  that  the  lower 
court  labored  under  the  same  difficulty,  aa 
in  the  Instructions  submitted  the  question 
of  ownership  was  made  to  rest  iqton  posses- 
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don  alone.  But  on  another  trial  the  real 
queation  In  this  case,  which  la  one  of  bonnd- 
ary,  can  be  ascertained  with  more  certainty, 
and  much  of  the  confusion  that  appears  In 
thla  record  cleared  away,  and  In  place  of 
Instructions  2  and  6  the  court  should  deter- 
mine from  the  evidence  where  the  boundary 
of  appellees'  land,  that  Is  in  dispute,  Is  lo- 
cated, and  define  and  describe  It  In  an  In- 
8tructl<Mi,  so  that  the  Jnry  will  only  be  re- 
quired to  pass  on  the  question  whether  or  not 
appellants  trespassed,  or  cut  or  Injured  tim- 
ber, under  the  Injunction,  within  the  line  of 
appdleea'  title,  and,  If  so,  the  amount  of  dam- 
ages sustained  by  reason  thereof. 

The  Judgment  is  reversed,  for  proceedings 
In  conformity  to  this  opinion. 


SULLIVAN  et  al.  y.  SULLIVAN  et  al. 
ICnnrt  of  Appeals  of  Kentucky.    May  1,  1906.) 

1.  IBviDxnoB— Admissions  against  Intskkst 

— ADiaSSIBILITT. 

Where  there  was  no  consideration  for  a 
note  executed  by  a  mother  to  a  son,  except  serv- 
ices rendered  and  to  be  rendered  by  uie  son, 
evidence  of  the  son's  statement,  made  to  an  arbi- 
trator appointed  in  proceedings  to  determine 
the  validity  of  the  note,  that  he  was  not  entitled 
to  retain  it  because  he  had  not  done  what  he 
agreed  to  do  as  the  consideration  thereof,  was 
admissible  as  an  admission  against  interest. 

[Eld.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §{  T86-791.] 

2.  Bills  and  Notes— Failttbk  of  Considkra- 
HON— Defensk  Pko  Tanto. 

Where  there  was  no  consideration  for  a 
note  given  by  a  mother  to  a  son,  except  services 
rendered  and  to  be  rendered  by  the  son,  and  he 
failed  to  render  the  services  contracted  for,  his 
recovery  was  limited  to  the  fair  value  of  the 
services  actually  rendered;  the  amount  thereof 
to  be  in  the  same  proportion  to  the  amount  of 
the  note  as  the  services  which  he  rendered  tiore 
to  the  full  amount  of  the  services  he  agreed  to 
raider. 
&  Disaxirr  and  DiSTBiBtmoN  —  Advance- 

icENTS— Intent. 

A  iierson  may  by  will  regulate  the  matter  of 
•dvancnnents  between  his  children,  whether  the 
advancements  have  in  fact  been  made  or  not ; 
but  where  a  person  dies  intestate  the  question 
of  advancements  is  regulated  by  Ky.  St  1903, 
i  1407,  and  the  declaration  of  intention  of  the 
mtestate  cannot  control. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Ccbt  Dig.  Descent  and  Distribution.  {  402.] 

4.  Bills  and  Notes— Consideration— Sum- 

OIENOT. 

A  mother  executed  an  instrument  recit- 
ing: "For  value  received  I  this  day  promise  to 
pay  my  son  •  •  •  $500,  to  be  paid  out  of 
my  estate  before  It  is  divided  among  my  other 
dilldren.  This  note  is  not  to  bear  interest  until 
my  death."  The  son  had  not  received  $500  less 
than  the  other  children,  and  there  was  no  con- 
sideration for  the  note.  Held,  that  the  note 
was  invalid  for  want  of  a  valuable  considera- 
tion. 

Appeal  from  Oircult  Ooort,  Hardin  County. 

"To  be  officially  reported." 

Action  between  John  P.  Snllivan  and  oth- 
ers and  Thomas  B.  Sullivan  and  others. 
I>om  a  Judgment  for  the  latter,  the  former 
appeal    Reversed  and  remanded. 


S.  M.  Payton,  for  appellanta.  Sprlgg  & 
Holbert,  for  appellees. 

HOBSON,  C  J.  Mary  F.  SalUvaa  died  a 
resident  of  Hardin  oountir,  leaving  Burriving 
her  10  children,  and  this  suit  was  bronght 
by  her  administrator  for  the  settlement  of 
her  estata  The  only  question  arising  upon 
the  appeal  Is  as  to  the  validity  of  three  notes 
executed  by  her  to  three  of  her  younger  chil- 
dren, Thomas  D.  Sullivan,  Samuel  I.  Sulli- 
van, and  Katie  M.  Plerca  These  notes  are 
as  follows : 

"For  value  received  I  promise  to  pay 
Thomas  D.  SalUvan  five  hundred  (|000)  dol- 
lars due  twelve  months  after  date,  but  if 
same  is  not  paid  by  me  no  Interest  Is  to  be 
collected  until  after  my  death.  This  is  not 
an  advancement  made  by  me  but  mwiey  due 
my  son  for  services  and  kindness  rendered 
me  by  bim.    This  September  20,  1896w 

"Mary  F.  Sullivan." 

"For  value  received  of  him  I  this  day  prom- 
ise to  pay  my  son  Samuel  I.  Sullivan  five 
hundred  (J500)  dollars  to  bepaid  him  ont  of  my 
estate  before  it  Is  divided  among  my  other 
children.  This  note  is  not  to  bear  interest 
tmtil  my  death.    Dec.  20,  1901. 

"Mary  F.  BulUvan." 

"VoT  yalne  received  I  thla  day  promise 
to  pay  to  my  daughter  Katie  M.  Pierce  five 
hundred  ($500)  dollars  to  be  paid  her  ont  of  my 
estate  before  It  is  divided  among  the  other 
children.  This  note  Is  not  to  bear  interest 
until  my  death.    Aug.  28,  1902. 

"Mary  F.  Sullivan." 

The  proof  shows  that  Th(Hnas  D.  Snllivan 
was  a  bachelor,  living  with  his  mother  when 
the  note  to  him  was  executed,  and  cropping 
the  farm  on  which  she  lived  as  her  tenant 
She  made  an  arrangement  with  him  by  which 
he  was  to  stay  with  her  and  take  care  of  ba 
as  long  as  she  lived,  and  In  consideration  of 
his  promise  to  do  this  she  executed  the  note 
to  him.  Shortly  after  the  execution  of  the 
note,  however,  he  married.  His  wife  and  his 
mother  did  not  get  along  together,  and  about 
the  year  1898  he  left  her.  They  tben  had 
some  disagreement  as  to  whether  he  should 
give  up  the  note,  and  had,  or  tried  to  have, 
an  arbitration  about  it;  bnt  he  did  not  giv« 
it  up.  Afterwards  the  mother  executed  to 
Samuel  I.  Sullivan  and  Katie  &L  Pierce  the 
other  two  notes  as  advancements.  Thess 
notes  the  old  lady  declared  were  executed  be- 
cause they  had  received  this  much  Tees  than 
the  other  children  and  she  wished  them  mad* 
np  equal.  l%e  circuit  court  enforced  the  notes, 
and  the  administrator  of  the  estate  appeals. 

The  administrator  introduced  Joel  Ja(&aon 
and  proposed  to  prove  by  him  that  he  was 
one  of  the  aihitrators  selected  by  Mt*.  8al- 
Itvan  and  her  son  Thomas,  and  that  Tliomas 
D.  SnUlvan  told  him  then  that  he  held  the 
$600  note,  bnt  was  not  oitltled  to  retain  it, 
because  be  had  not  done  what  he  agreed  to 
do  as  the  consideration  of  the  notev  which 
was  that  lie  was  t»  live  with  his  motbtt 
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and  support  her  daring  the  remainder  of  ber 
Ufa  This  evidence  shonld  have  been  admit- 
ted. While  a  propoflitton  of  compromise 
passing  t)etveen  the  parties  themselyes  may 
not  be  proved,  statements  that  either  of  the 
parties  may  make  to  an  arbitrator  may  be 
given  in  evidence,  just  as  any  other  admis- 
sion against  interest  ma^  be.  There  was  no 
consideration  for  Hiis  note,  except  the  serv- 
ices of  Thomas  D.  Sullivan,  and  In  lien  of 
the  Instmctions  which  the  conrt  gave  he 
shonld  have  inatmcted  the  ]nry  to  whom  the 
case  was  submitted  for  trial  that  if  they  l>e- 
lleved  from  the  evidence  the  note  was  given 
In  consideration  of  services  rendered  or  to  be 
rendered  by  Thomas  D.  Sullivan,  and  he 
failed  to  carry  out  the  contract  and  render 
the  services  ccmtracted  for,  they  should  find 
for  him  the  fair  value  of  the  services  actually 
rendered,  the  amount  so  found  to  be  in  the 
same  proportion  to  the  full  amount  of  the 
note  as  the  services  which  he  rendered  bore 
to  the  full  amount  of  the  services  he  agreed 
to  render  under  the  contract  with  bis  mother. 

As  to  the  other  two  notes  a  different  ques- 
tion is  presented.  The  proof  taken  on  the 
trial  is  not  sufficient  to  show  that  Samuel 
L  Sullivan  or  Katie  M.  Pierce  in  fact  re- 
ceived $500  less  than  the  other  children.  In 
that  event  the  notes  would  not  be  material. 
The  notes  executed  to  them  are  on  their 
face  testamratary  dispositions  of  the  estate. 
The  language  of  both  notes  Is  the  same,  and 
while  each  contains  a  promise  to  pay  they 
t>otb  provide  that  the  $500  is  to  be  paid 
out  of  the  estate  before  it  is  divided  among 
the  other  children  and  is  not  to  bear  Interest 
nntll  her  death.  A  testamentary  disposition 
of  the  estate  can  only  be  made  by  will  exe- 
cuted as  provided  by  the  statute  and  rega- 
larly  admitted  to  probate.  These  papers  are 
not  so  executed  that  they  may  be  probated 
as  a  will  under  the  statute.  A  person  ntay 
by  will  dispose  of  Ma  estate,  and  thus  regu- 
late the  matter  of  advancements  between 
the  children,  whether  the  advancements  have 
in  fact  been  made  or  not  But,  if  a  person 
dies  Intestate,  then  the  qnestion  of  advance- 
ments is  regulated  by  the  statute  (Ky.  St. 
190B,  I  1407),  and  the  declaration  or  inten- 
tion of  the  parent  cannot  control  the  fact. 
Shawhan  v.  Shawhan's  Adm'r,  10  Bush, 
600.  In  Chltty  on  Contracts,  p.  27,  after 
a  qnotation  from  Blackstone  as  to  what 
is  a  sufficient  consideration  for  a  deed, 
it  Is  added:  "We  must  observe,  however, 
tbat  the  term  'good  consideration,'  as  thus 
oaed  in  tlie  case  of  deeds,  does  not  apply  to 
simple  contracts,  to  support  which  mere  re- 
lationship OF  natural  love  and  affection  is 
not  a  sufficient  consideration."  In  1  Daniel 
on  Negotiable  Instruments,  {  179,  the  rule 
is  thus  stated: 

"A  valuable  consideration  is  necessary  to 
snpport  any  contract,  and  the  rule  makes  no 
exception  as  to  the  character  of  the  con- 
sideration respecting  negotiable  Instruments 
when  the  consideration  ia  open  to  inquiry. 


Therefore  a  consideration  founded  on  mere 
love  and  affection,  or  gratitude,  is  not  suffi- 
cient to  sustain  a  suit  on  a  bill  or  note;  as, 
for  Instance,  when  a  bill  or  note  is  accepted 
or  made  by  a  parent  in  favor  of  a  child, 
or  vice  versa,  it  could  not  be  enforced  be- 
tween the  original  parties,  the  engagement 
being  gratuitous  upon  what  is  called  a 
good,  in  contradistinction  to  a  valuable,  con- 
sideration." In  Edwards  on  Bills,  Notes  and 
Negotiable  Instruments,  §  456,  it  Is  said: 
"The  consideration  of  blood,  or  natural  love 
and  affection,  is  sufficient  in  a  deed,  against 
all  persons  but  creditors  and  bona  fide  pur- 
chasers; and  yet  there  is  no  case  where  a 
personal  action  has  been  founded  on  an  exec- 
utory contract,  where  a  consideration  was 
necessary,  in  which  the  consideration  of 
blood,  or  natural  love  and  affection,  has  been 
held  sufficient"  See,  to  same  effect  Story  on 
Promissory  Notes,  1 183;  Richardson  v.  Rich- 
ardson, 148  111.  663,  86  N.  E.  608,  26  L.  B.  A. 
305;  Phelps  v.  Phelps,  28  Barb,  (N.  Y.)  121; 
Holley  V,  Adams,  42  Am.  Dec.  508;  Flint  v. 
Pattee,  66  Am.  Dea  742;  Pariah  v.  Stone,  25 
Am.  Dec.  378;  Fink  v.  Cox,  9  Am.  Dec.  191. 
None  of  the  Kentucky  cases  relied  on  are 
in  point  It  is  true  a  note  may  be  made 
payable  at  death,  but  It  must  be  upon  a 
valid  consideration.  A  note  may  be  deliv- 
ered as  a  gift  causa  mortis,  but  these  notes 
were  not  so  delivered.  In  Reynolds'  Adtn'r 
V.  Reynolds,  92  Ky.  666,  18  S.  W,  517,  the 
money  belonged  to  the  mother,  and  was  in 
effect  borrowed  by  the  father,  who  executed 
his  note  to  the  daughter  for  it  The  consid- 
eration there  for  the  note  was  the  money 
which  belonged  to  the  mother,  and  which 
the  father  retained  upon  his  promise  to  pay 
it  to  the  daughter.  In  Fain  v.  Turner's 
Adm'r,  96  Ky.  634,  29  S.  W.  628,  the  note 
of  the  mother  was  based  upon  the  consid- 
eration that  the  child  forbore  to  bring  a 
suit  and  thus  lost  a  right  of  action  which 
she  had.  In  Graves  v.  Graves,  7  B.  Mon.  213, 
the  promise  of  each  of  the  children  was  a 
sufficient  consideration  to  support  the  prom- 
ise of  the  other.  The  case  of  Jennings  v. 
Anderson,  4  T.  B.  Mon.  445,  rests  upon  the, 
idea  that  the  instrument  was  an  acknowl- 
edgment of  a  marriage  portion.  In  Mark  v. 
Clark,  11  B.  Mon.  44,  the  instrument  sued 
on  was  not  held  enforceable.  To  uphold 
notes  such  as  these  would  be  to  establish 
a  very  dangerous  doctrine,  and  those  who 
have  access  to  the  old  would  be  given  a 
great  advantage  over  their  brothers  and 
sisters  who  are  at  a  distance.  All  the  salu- 
tary  checks  which  the  law  has  thrown 
around  the  disposition  of  property  by  will 
would  be  dispensed  with;  for  no  attesting 
witness  is  necessary  to  a  note,  and  it  may 
be  obtained  when  no  one  is  present  to  tes- 
tify to  the  circumstances  of  its  execution. 
Many  old  people  may  be  Induced  to  give  a 
note  payable  out  of  their  estate  at  their 
death,  when  they  would  not  make  a  gift  of 
the  money  if  they  had  It  and  would  be  un- 
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wllUog  to  make  a  will  so  derlslng  tlielr  es- 
tates. We  therefore  conclude  that  the  two 
notes  to  Samuel  L  SnlllTan  and  Katie  M. 
Pierce  are,  under  the  evidence,  without  con- 
sideration and  unenforceable,  and  that  the 
court  should  have  Instructed  the  Jury  per- 
emptorily to  80  find. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


DAVIS  et  al.   v.  FBROUSON. 
(Court  of  Appeals  of  Kentuclcy-    AprU  26, 1906.) 

1.  Bills  and  Notes  —  Actions  —  Arbwxb  — 
Want  ob  Failubk  of  Conbidibation. 

An  answer,  in  an  action  on  a  note  ezcnted 
by  a  partner  to  his  copartner  on  parchasins  the 
firm  assets  and  assoming  the  firm  liabilities, 
which  alleges  that  it  was  ondetstood  in  the  set- 
tlement of  the  firm  assets  that  the  finn  boolos 
showed  all  the  partnership  liabilities,  whereas 
there  were  omitted  from  them  several  acconnts 
whidi  the  parchasing  partner  was  compelled  to 

&a7 ;  that  the  representations  as  to  the  firm's 
ooks  showing  the  firm's  indebtedness  was  fraud- 
nlentlv  made  by  the  selling  partner;  and  that 
the  selling  partner  Imd  withdrawn  from  the  firm 

foods  and  moneys  which  did  not  appear  on  the 
rm  boolcs  were  not  considered  in  the  settlement 
— though  charging  fraud,  is  broad  enough  to 
show  that,  if  ^aud  did  not  exist,  the  facts  al- 
leged were  a  part  of  the  consideration  of  the 
note,  and,  under  Ky.  St  1903,  {  470,  could  be 
shown  in  a  suit  thereon  to  defeat  or  reduce  a 
recovery. 

2.  Pabtnebship  —  Setixbuent  of  Fibu  As- 
sets. 

Where  partners  on  the  dissolution  of  the 
firm  both  believed  that  the  liabilities  shown  by 
the  books  were  the  only  ones  In  existence,  where- 
as they  were  not,  there  was  a  mutual  mistake, 
which  affected  the  consideration  of  the  note 
giveii  by  the  purchasing  partner  on  purchasing 
the  firm  assets,  which  must  go  to  reduce  the 
amount  of  the  note  by  one-half  of  the  liabilities 
not  included;  the  parchasing  partner  having 
paid  them. 
8.  Saue. 

Where  a  selling  partner,  who  had  kept  the 
firm  hooks,  had  withdrawn  goods  and  cash 
which  did  not  appear  on  the  books  and  were  not 
accounted  for,  and  which  were  not  considered 
in  a  settlement  of  the  partnership  affairs,  the 
purchasing  partner,  giving  a  note  on  purchasing 
the  firm  assets,  was  entitled  to  have  one-half  of 
such  amount  deducted  from  the  note. 

4.  Action— Natube  and  Fobm— Statutes. 

Civ.  Code  Prac.  {  113,  allowing  a  pleading 
to  contain  as  many  causes  of  action,  legal  or 
equitable,  and  of  matters  of  estoppel  and  of 
avoidance,  total  or  partial,  and  as  many  travers- 
es as  there  may  be  grounds  for  in  behalf  of  the 
pleader,  when  considered  with  other  sections 
relating  to  pleading,  does  away  with  rules  of 
pleadiug  existing  at  common  law,  confining  ac- 
tions to  single  issues  and  denying  equitable  de- 
fenses in  actions  at  law. 

5.  Tbial— Dockets— Tbansfeb    of    Causes- 
Statutes. 

Civ.  Code  Prac.  {  14,  providing  for  ths 
transfer  of  an  action  properly  commenced  as 
an  ordinary  action  to  the  equity  docket  on  de- 
fendant pleading  equitable  defenses  and  execut- 
ing a  bond  conditioned  on  the  payment  of  any 
judgment  rendered  in  favor  of  plaintiff,  etc., 
when  read  in  connection  with  section  13,  pro- 
viding for  the  transfer  of  equitable  issues  in 
an  ordinary  action,  and  section  113,  authorizing 
one  to  plead  as  many  defenses  as  be  may  have, 
and  sections  363  and  364,  regulating  the  time 
for  trial  of  ordinary  and  equitable  actions,  in- 
dicates a  purpose  to  prevent  delays  of  trial  of 


ordinary  actions,  where  there  {s  aa  equitilil*  de- 
fense interposed  by  transferring  them  to  tlM 
equity  docket,  but  does  not  deny  one  the  right  to 
plead  an  eouitable  defense,  uongh  nnaUe  to 
give  bond  for  the  performance  of  on  adverse 
judgment 
&  Saks— Trial  or  BQUiTABLa  Issues— Obd- 

EB. 

In  an  ordinary  action,  properly  conmienced 
aa  such,  a  purely  eouitable  defense  must  be  tried 
by  the  court  and  disposed  of  befors  a  judgment 
can  be  rendered. 

[B]d.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.  Trial,  t  10.] 

7.  Sake  —  Dockets  —  Tbanbfeb  or  Oause»— 
Disobetion  of  Coubt. 

Where,  in  an  ordinanr  action  properly  com- 
menced as  such,  the  equitable  defense  is  of  a 
character  embraced  within  Civ.  Code  Prac.  f  10, 
subsec.  4,  as  amended  by  the  law  of  1890,  pro- 
viding tliat  the  court  may  transfer  an  action  to 
the  equity  docket,  when  the  transfer  is  neces- 
sary because  the  case  Involves  accounts,  etc., 
the  trial  court  has  discretion  to  determine 
whether  it  will  transfer  the  action  to  the  equity 
docket  for  trial  without  the  execntion  of  the 
bond  required  by  the  express  provisions  of  sec- 
tion 14. 
a  Sahe. 

Where,  in  on  ordinary  action,  the  eqnitabis 
issue  raised  by  the  answer  related  to  uie  cor- 
rection of  a  firm  settlement,  and  the  recasting  of 
the  accounts  between  the  partners  on  a  diasolo- 
tion  of  the  firm,  the  court  under  Civ.  Code 
Prac  {  10,  subsec.  4,  as  amended  in  .1890,  pro- 
viding for  the  transfer  of  an  action  to  tl>» 
equity  docket,  if  necessary,  because  the  case  in- 
volves accounts,  abused  its  discretion  in  refus- 
ing to  transfer  the  action  to  the  equity  docket 
unless  defendant  executed  the  bond  required  by 
section  14,  requiring  the  court  not  to  transfer  an 
action  to  the  equity  docket  unless  defendant  ex- 
ecutes a  lx>nd  conditioned  on  the  payment  of  an 
adverse  judgment. 

Appeal  from  Circuit  Court;  EdmonsoiL 
County. 

"Mot  to  be  officially  reported." 

Action  by  L.  F.  Ferguson  against  John  D. 
Davis  and  others.  From  a  Judgment  tor 
plalntur,  defendants  appeal.    Reversed. 

Nat  T.  Howard,  tor  appellants.  Jas.  8, 
Wortbam  and  Milton  Clark,  for  appellee. 

O'RBAB,  J.  Appellant  John  D.  Davis  and 
appellee,  L.  F.  Ferguson,  were  partners  in 
merchandising.  They  had  each  contributed 
$1,000  to  capital  stock.  The  business  was 
conducted  principally  by  appellee,  who  was 
then  the  bookkeeper  for  the  firm.  They 
agreed  on  a  dissolution  and  settlement  in 
July  of  1902,  by  which  appellant  assumed  all 
partnership  liabilities,  paid  appellee  |200  In 
cash,  and  executed  a  note  for  $1,000 — the 
one  sued  on  in  this  action — for  all  the  partner- 
ship assets.  In  this  suit  upon  the  note,  ap- 
pellant pleaded  that  It  was  understood  In 
the  settlement  that  the  firm's  books  showed 
all  the  partnership  liabilities,  whereas  there 
were  omitted  from  them  several  accounts, 
amounting,  it  is  said,  to  |200  or  $300,  which 
appellant  was  compelled  to  pay.  He  claims 
that  the  representation  as  to  the  firm's  books 
showing  all  the  firm's  Indebtedness  was 
fraudulently  made  by  appellee,  and  the  truth 
that  the  liabilities  exceeded  the  amount 
shown  by  the  books  was  fraudulently  cwor 
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cealeA  by  blm.  Xbe  answer  also  asserted 
that  appellee  made  or  allowed  certain  debts 
to  the  amount  of  $300  or  more  to  be  made  to 
tbe  firm,  wbicb  were  InaolTent,  and  wblcb 
appellee  agreed,  when  the  partnership  was 
formed,  he  would  be  personally  responsible 
for.  It  was  farther  charged  In  the  answer 
thnt  appellee  had  withdrawn  from  the  firm, 
and  had  allowed  hla  wife  to  do  so,  goods 
and  money  to  the  amount  of  several  hundred 
dollars,  which  bad  not  been  paid,  and  which 
did  itot  appear  on  tbe  firm's  books,  and  were 
not  considered  in  the  settlement  when  ai>- 
peliant  bought  out  his  partner's  interest 
This  answer,  although  It  charges  actual  fraud, 
is  broad  enough  In  its  allegations  to  show 
that,  even  if  tbe  fraud  did  not  exist  as 
charged,  these  matters  were  a  part  of  the 
consideration  of  the  note,  and,  being  so,  un- 
der' tbe  statute  (section  470.  Ey.  St.  1908), 
conld  be  shown  in  a  suit  on  tbe  note  to  de- 
feat or  reduce  a  recovery  upon  it,  as  there 
would  then  be  a  total  or  partial  failure  of 
the  consideration.  Boiled  down  to  Its  true 
Import,  the  answer  showed  that  the  note  was 
executed  in  settlement  of  a  partnership  ven- 
ture, and  that  tbe  settlement  was  not  true, 
to  the  detriment  of  the  maker  of  the  note. 
To  arrive  at  tbe  true  amount  due  Involved 
a  settlement  of  the  partnership  affairs. 
This  was  a  purely  equitable  matter.  While 
it  was  competent  for  the  parties  upon  such 
dissolution  to  agree  that  one  of  tbem  should 
take  tbe  stock  of  goods  at  an  agreed  valuation, 
even  including  all  debts  owing  the  firm,  and 
to  assume  as  part  payment  all  liabilities  of 
tbe  firm,  yet  whwe  It  is  shown,  as  we  think 
It  is  In  this  case,  that  the  parties  both  be- 
lieved that  the  liabilities  shown  by  the  books 
were  tbe  only  ones  in  existence,  whereas 
In  truth  they  were  not,  there  was  a  mutual 
mistake  which  affected  the  consideration, 
which  ought  to  have  gone  to  reduce  the 
amount  of  the  note  by  one-half  of  the  total 
liabilities  not  included;  the  purchasing  mem- 
ber having  since  paid  it  off.  Liikewise  it  is 
true  that  where  tbe  selling  member,  who  had 
been  the  firm's  bookkeeper,  had  sold  to  his 
wife  or  personally  withdrawn  goods  and  cash, 
which  did  not  appear  on  the  firm  books  and 
were  not  paid  for  or  repaid,  and  which  had 
not  been  considered  In  the  settlement,  In 
which  the  note  In  suit  was  executed,  there 
was,  to  say  the  least  of  it,  a  mutual  mistake 
in  the  transaction,  which  In  equity  ought  to 
be  corrected,  and  one-half  of  it  deducted 
from  tbe  note.  Tbe  evidence  tends  to  sustain 
appellant's  contention  in  each  of  the  claims 
Just  alluded  to.  But  we  have  not  been  able, 
from  tbe  state  of  tbe  record,  wbicb  appellee 
admits  is  Imperfectly  transcribed  by  the  ste- 
nographer who  took  notes  of  tbe  testimony  at 
the  trial,  to  adjudge  the  true  amount  of  ttaestt 
items.  Whether  appellee  agreed  to  be  re- 
sponsible to  the  firm  for  bad  accounts  which 
be  allowed  to  be  made  is  not  clearly  proven. 
Appellant  moved  the  court  to  transfer  the 
case  to  tte  equity  docket,  and  to  refer  tbe 


settlements  of  tbe  accounts  between  tbe  liti- 
gants to  the  master  commissiiHier.  Appellee 
resisted  the  motion,  and  filed  bis  aflMavlt 
that  he  verily  believed  he  would  succeed  in 
the  action,  and  that  tbe  collection  of  bis 
Judgment  would  be  endangered  by  delay  aris- 
ing from  tbe  transfer.  The  circuit  court  sus- 
tained the  motion  to  transfer  to  equity,  provid- 
ed the  movant  would  execute  bond,  with  approv- 
ed surety,  that  he  would  pay  any  Judgment 
rendered  in  the  action  in  favor  of  the  plain- 
tiff. Failing  to  do  this,  the  court  refused  to 
order  the  transfer,  and  the  case  proceeded 
to  a  trial  before  a  Jury.  This  ruling  of  the 
court  is  tbe  principal  ground  relied  on  by 
appellant  for  reversal  of  the  Judgment;  tbe 
verdict  of  tbe  Jury  having  been  adverse  to 
appellant's  defense.  Section  113,  Civil  Code 
of  Practice,  allows  a  pleading  to  contain  as 
many  causes  of  action,  legal  or  equitable,  and 
of  matters  of  estoppel  and  of  avoidance,  total 
or  partial,  and  may  present  as  many  travers- 
es, as  there  may  be  grounds  for  in  behalf  of 
tbe  pleader.  This  section  of  the  Code  must 
be  construed  in  oonnecticm  with  other  sec- 
tions limiting  tbe  broad  rights  enumerated, 
or  conditioning  them  upon  particular  forms 
of  procedure.  The  section  was  meant  to  do 
away  with  tbe  rules  of  pleading  existing 
nt  common  law,  confining  actions  to  single 
Issues  and  denying  equitable  defense  in  ac- 
tions at  law.  Section  13  of  the  Civil  Code  of 
Practice  provides  for  the  transfer  of  equita- 
ble issues  In  an  ordinary  action.  Section  14 
reads:  "In  an  ordinary  action,  pr«^>erly 
commenced  as  such,  if  the  defendant  be  en- 
titled to  the  transfer  of  one  or  more  issues 
to  tbe  equity  do<^et,  and  move  for  Bucb  trana- 
fer,  the  plaintiff  may  file  his  aflldavlt  that  be 
verily  believes  he  will  succeed  In  tbe  action, 
and  that  the  collection  of  bis  claim,  after 
Judgment,  will  be  endangered  by  delay  aris- 
ing from  such  transfer,  and  if  such  affidavit 
be  filed,  the  court  shall  not  grant  the  motion 
of  tbe  defendant  to  transfer,  except  upon 
condition  that  the  defendant  execute  a  bond, 
with  good  surety,  approved  by  the  court, 
that  be  will  pay  any  Judgment  rendered  in 
favor  of  the  plaintiff:  Provided,  that  no 
such  bond  shall  be  required,  if  tbe  trial  of 
the  case  or  issue  transferred  take  place  dur- 
ing the  term  at  which  the  transfer  is  made, 
nor  until  all  issues  not  transferred  are  tried, 
or  disposed  of.  In  favor  of  the  plaintiff." 
This  section  should  not  be  regarded  as  a  limi- 
tation upon  the  right  named  in  section  113  to 
plead  as  many  defenses  as  one  may  have,  al- 
though it  prescribes  a  condition  upon  which 
an  equitable  defense  is  to  be  tried  in  equity. 
It  will  be  observed  that  the  section  does  not 
deny  the  right,  to  make  such  defense.  It 
merely  regulates  the  matter  of  transferring 
the  action  to  the  equity  dodcet  for  trial.  Sec- 
tions 363  and  301,  Id.,  regulate  the  time  toe 
trial  of  ordinary  and  equitable  actions.  Sec- 
tion 14,  supra,  read  in  connection  with  the 
other  sections  noted  above,  indicates  a  purpose 
to  prevent  delays  of  trial  of  ordinary  actions. 
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where  there  Is  an  equitable  defense  Inter- 
posed, by  transferring  them  to  the  equity 
docket,  where  by  that  fact  alone  it  might  be 
necessarily  further  delayed.  It  is  not  to  be 
supposed,  however,  that  It  was  intended  by 
these  sections  to  deny  a  defendant  the  right 
to  plead  an  equitable  defense,  if  he  should 
be  unable  to  give  bond  for  the  performance 
of  the  judgment  if  it  should  be  adverse  to 
him. 

What,  then,  was  the  correct  practice  In 
this  case?  A.  trial  Is  a  Judicial  examination 
of  the  Issues  of  law  or  of  fact  in  an  action. 
Section  811,  Civ.  Code  Prac.  Issues  of  law 
must  be  tried  by  the  court,  while  Issues  of 
fact,  in  ordinary  actions,  except  for  injuries 
to  person  or  character,  shall  be  tried  by  the 
court,,  unless  a  Jury  trial  be  demanded  by 
the  parties  (section  312,  Civ.  Code  Prac); 
while  other  issues  of  fact  shall  be  tried  by 
the  court,  subject  to  its  power  to  order  any 
issue  of  tect  to  be  tried  by  a  Jury  (section  313, 
Civ.  Code  Prac).  But  not  every  ordinary  ac- 
tion is  triable  by  a  Jury  as  a  matter  of  legal 
right  Among  such  are  matters  of  compli- 
cated account,  where  the  Items  are  so  compli- 
cated and  numerous  as  to  render  a  Jury  trial 
Impracticable.  O'Connor  v.  Henderson  Bridge 
Co.,  96  Ky.  633,  27  S.  W.  251,  983;  Turner  v. 
Jotmson,  36  S.  W.  923,  18  Ky.  Law  Rep.  202. 
By  an  amendment  to  the  Civil  Code  of  Prac- 
tice, adopted  in  1890,  constituting  subsection 
4  of  section  10  of  the  Civil  Code  of  Practice, 
it  Is  provided:  "The  oourt  may.  In  Its  dis- 
cretion, on  motion  of  either  party,  or  without 
motion,  order  the  transfer  of  an  action  from 
the  ordinary  to  the  equity  docket,  or  from  a 
court  of  purely  common  law  to  a  court  of 
pnrely  equity  Jurisdiction,  whenever  the  court 
befbre  which  the  action  Is  pending  shall  be  of 
the  opinion  that  such  transfer  Is  necessary 
because  of  the  peculiar  questions  involved,  or 
because  the  case  Involves  accounts  so  compli- 
cated or  such  great  detail  of  facts  as  to  ren- 
der it  Impracticable  for  a  Jury  to  intelligently 
try  the  case."  If  this  amendment  should  be 
deemed  Inconsistent  with  section  14,  as  it 
would  be  In  the  particular  kind  of  equitable 
defenses  treated  of  by  the  former,  and  In- 
cluded also  within  the  latter,  if  the  latter  re- 
quired a  bond  before  allowing  a  transfer  to 
the  equity  docket,  it  repeals  the  latter  by 
necessary  Implication,  and  vests  the  discre- 
tion In  the  trial  court  to  transfer  such  ac- 
tiiHia  without  a  bond. 

Even  before  the  amendment  Just  quoted. 
It  was  Intimated  in  Harreld  v.  Howard,  80 
Ky.  61,  that  in  an  action  properly  begun  as 
an  ordinary  action  the  court  should  have  pro- 
ceeded to  a  trial  of  the  equitable  defense,  even 
though  the  bond  required  by  section  14  was 
not  given.  Substantially  the  same  provision 
existed  under  the  old  Code.  Myer's  Code, 
tit.  1,  {|  10,  11.  Construing  those  sections  and 
section  16  (which  was  the  same  as  section  113 
of  the  present  Code),  the  court  in  Bosley  v. 
Mattlngly,  14  B.  Mon.  89,  said:  "When  an 
answer  Is  filed,  containing  a  valid  equitable 


defense,  no  Judgment  for  fbe  plaintiff  can  be 
rendered  until  some  disposition  has  been 
made  of  the  answer;  and  the  issues  that  may- 
arise  upon  It,  which  are  exclusively  equitable 
In  their  character,  are  to  be  tried  in  the  man- 
ner such  issues  were  tried  before  the  adop- 
tion of  the  Code"  From  the  foregoing  the 
conclusion  is  that  in  an  ordinary  action  prop- 
erly commenced  as  such,  a  purely  equitable 
defense  must  be  tried  by  the  court  and  dis- 
posed of  before  a  Judgment  can  be  rendered: 
and  this,  whether  the  action  is  transferred  to 
the  equity  docket  or  not  In  such  an  action, 
where  the  equitable  defense  is  of  a  character 
embtaced  by  subsection  4  of  section  10  of  the 
Civil  Code  of  Practice,  the  trial  court  has  the 
discretion  whether  it  will  transfer  the  action 
to  the  equity  docket  for  trial  without  the  ex- 
ecution of  the  bond  required  of  section  14. 
Civ.  Code  Prac.  Under  the  facta  of  this  case, 
it  was  an  abuse  of  discretion,  and  was  error, 
to  have  submitted  to  the  Jury  the  equitable 
Issue,  to  wit,  the  correction  of  the  settlement 
and  the  recasting  of  the  partnership  accounts 
between  appellant  and  appellee.  Tlie  matter 
ought  to  have  been  referred  to  tiie  ooorf s 
commissioner. 

The  instructions  to  the  Jury,  furthermore, 
were  erroneous  in  several  particulars,  unnec- 
essary to  be  noticed  In  detail.  The  case 
should  be  referred  to  the  master  commission- 
er to  settle  the  accounts  of  the  partnership 
on  this  basis:  Letting  the  sale  from  appel- 
lee to  appellant  stand  as  It  was  made;  charge 
appellant  with  the  $1,000  note,  with  legal 
interest  from  Its  maturity;  credit  him  by  one- 
half  of  all  firm  indebtedness  paid  off  by  him 
since  the  dissolution  that  was  not  shown  on 
the  firm  books  when  the  firm  dissolved;  credit 
him  by  one-half  of  the  account  against  ap- 
pellee for  goods  sold  to  himself  and  wife,  aJid 
for  cash  withdrawn  by  them  from  time  to 
tlme^  and  not  accounted  for  by  him.  Far- 
ther proof  may  be  heard  as  to  whether  ap- 
pellee agreed  to  be  responsible  for  machan- 
dlse  debts  to  the  firm  which  be  allowed  to  be 
created.  If  it  should  be  shown  that  he  did. 
then  one-half  of  their  sum  should  also  tw 
credited  on  the  note.  The  balance,  if  any, 
after  these  credits  are  altowed,  will  be  the 
sum  for  which  the  Judgment  should  be  ren- 
dered. 

The  Judgmoit  sfaoold  be  reversed,  and  oraas 
remanded  for  proceedings  not  liwipTOriftTWt 
herewith. 


MOROAN  St  al.  ▼.  LEWIS  et  aL 

(Court  of  Appeals  of  Kentucky.    April  25^ 
1906.) 

L  Plkadiro  —  NKCBSsirr  tob  Ripi.t— June- 

ICZRT   ON   PLXADIRO. 

In  an  action  of  trespass,  where  the  answer 
did  not  sasert  title  or  possession  of  ths  laad  in 
the  defendants,  but  alleged  that  a  ooReet  survey 
of  the  land  owned  by  plalntifl  would  not  in- 
clude the  land  where  the  trespass  was  com- 
mitted, judgment  on  the  pleadings  for  failaie  of 
plaintilu  to  reply  was  properly  dtnied. 
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2.  Appkai,  —  JnusDionoiT— TiTLB  to  Rkai. 
Pbopkbtt. 

In  an  action  of  trespass,  where  the  answer 
denied  that  the  land  on  which  the  trespass  was 
committed  was  witliin  the  boundary  of  the  tract 
■owned  by  plaintiffs,  the  Oonrt  of  Appeals  has 
Jnrlsdictfon  of  an  appeal  from  the  Jadgment. 
tlioagh  only  $60  in  damages  was  awarded. 

3.  BouNDABiES— Evidence. 

In  an  action  of  trespass,  evidence  held  to 
«Imw  that  a  line,  shown  on  a  survey  and  men- 
tioned in  the  patent  of  a  tract  as  284  poles  long, 
-was  in  fact  only  194  poles  long. 

Appeal  from  Oircoit  Conrt,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  by  Matilda  Lewis  and  others  against 
M.  F.  Morgan  and  otben.  From  a  Judg- 
ment in  favor  of  plalntUta,  defendants  ap- 
peeL    Reversed. 

Wm.  Lewis,  J.  H.  Jeffries,  and  Greene  & 
Van  Winkle,  for  appellants.  Hazelrlgg  & 
Sazeblgg,  for  appellees. 

CARROLL,  O.  The  appellees,  claiming  to 
t>e  the  owners  and  In  tbe  possession  of  a 
tract  of  land  in  Leslie  county,  brought  this 
action  against  tbe  appellants  to  recover  dam- 
ages for  trespass  committed  by  them  on  the 
land.  The  answer,  after  denying  tbe  com- 
-mission  of  any  trespass  and  traversing  gen- 
■erally  the  averments  of  the  petition,  in.  tbe 
TCcond  paragraph  alleged  that  defendants 
-were  the  owners  of  the  boundary  of  land,  de- 
scribing it  by  metes  and  bounds,  upon  which 
tbe  alleged  trespasses  were  committed.  The 
third  paragraph,  while  admitting  that  the 
appellees,  plaintiffs  below,  owned  a  tract  of 
land  in  tbe  vicinity  of  the  land  described 
In  their  iMtition,  denied  that  any  part  of  the 
boundary  actually  owned  by  tbe  appellees 
embraced  the  land  upon  which  the  trespasses 
complained  of  were  committed,  and  further 
averred  that  the  plaintiffs'  land  did  not  He 
where  they  claimed  It  was  situated,  and  that 
according  to  a  correct  survey  of  the  land  it 
would  not  conflict  with  the  land  owned  by 
the  defendants.  No  reply  was  filed  to  this 
answer,  and  appellants'  first  contention  is 
that  they  were  entitled  to  a  Judgment  on  tbe 
pleadings.  To  this  we  cannot  assent  The 
answer  of  appellants  did  not  assert  either 
title  or  possession  to  any  part  of  tbe  land 
-claimed  by  appellees.  Tbe  substance  of  the 
second  and  third  paragraphs  of  their  answer 
Is  that  the  land  upon  which  the  alleged  tres- 
pass was  committed  was  not  embraced  In 
tbe  boundary  described  in  the  petition,  and 
that  a  correct  snrvey  of  the  land  admittedly 
owned  by  appellants  would  disclose  that  It 
did  not  indnde  the  boundary  where  tbe  tres- 
pass was  committed,  and  which  appellants 
claim  to  be  tbe  owners  and  in  possession  of. 
"The  real,  and  in  fact  the  only,  question  in  this 
case  is,  does  tbe  land  owned  by  appellees,  ac- 
cording to  a  correct  survey  thereof.  Include 
-the  land  upon  which  tbe  trespass  was  ccon- 
mltted?  Appellants'  contention  Is  that  It 
-does  not,  and  upon  this  Issue  a  large  quantity 
•of  proof  was  taken.  The  lower  court  dedd- 
•ed  in  fftvor  of  appellees,  holding  that  tbe 


trespasses  complained  of  wen  eommltted 
within  their  boundary,  and  gave  a  Judgment 
against  tbe  appellants  for  $60  In  damages, 
to  reverse  which  this  appeal  is  prosecuted. 
The  title  to  land  being  involved,  tbe  small- 
ness  of  the  damages  recovered  does  not  deny 
this  court  Jurisdiction  of  tbe  appeal. 

The  appellees  claim  title  under  a  survey 
and  patent  issued  to  John  Gilbert  In  1837. 
The  survey  and  patent  describe  tbe  land  as 
follows:  "Containing  100  acres,  beginning 
on  the  north  side  of  tbe  Middle  Fork  of  the 
Kentucky  river  at  a  beech  and  ash  trees  at 
tbe  lower  end  of  a  cliff  of  rocks;  thence  down 
said  fork  as  It  meanders  north,  40  poles,  to 
a  Spanish  oak  comer  to  a  100-acre  snrvey  made 
for  said  Gilbert;  thence  with  a  line  of  same 
north  49'  east,  106  poles,  to  a  stake;  thencs 
north,  20  poles,  to  a  stake;  thence  north  66° 
west,  88  poles,  to  a  stake;  thence  west,  10 
poles,  to  a  dogwood  and  two  beach  trees,  an 
tipper  comer  to  a  200-acre  survey  made  by 
said  Gilbert;  and  thence  with  a  line  of  same 
north  11°  east,  70  poles,  to  two  post  oaks  on 
a  point  on  a  ridge;  thence  south  46°  east,  294 
poles,  to  a  stake;  thence  south  26°  west,  124 
poles,  to  a  stake;  thence  west,  80  poles,  to  the 
beginning."  There  Is  really  no  controversy 
as  to  the  beginning  point  of  this  survey, 
which  as  late  as  tbe  pendency  of  this  suit 
was  a  well-marked  comer;  the  principal  con- 
tention being  the  correct  location  of  the  "two 
post  oaks"  at  the  seventh  comer  from  the 
beginning,  and  the  length  of  the  seventh  line, 
the  distance  of  which  Is  described  in  tbe  sur- 
vey and  patent  as  294  poles.  Mr.  Robert  L. 
Blakeman,  a  very  competent  surveyor  and 
Intelligent  witness,  and  whose  survey  the 
lower  court  adopted  In  the  Judgment  as  tbe 
correct  boundary  of  the  land,  testified  that 
he  could  not  find  tbe  "two  post  oaks"  men- 
tioned In  tbe  survey  and  patent  Appellants 
contend  that  these  "two  post  oaks,"  as  !<► 
cated  In  the  patent  were  situated  on  top  of 
a  ridge  near  Owl's  Nest  Branch,  whldi  la 
probably  three-quarters  of  a  mile  nortb  of 
comer  No.  7  as  located  by  Blakeman.  If 
this  contention  could  be  sustained,  then  tbe 
land  upon  which  tbe  trespass  was  committed 
would  not  be  embraced  within  this  Gilbert 
patent,  because  the  point  where  the  trespass 
was  committed  Is  In  tbe  southern  boundary 
of  the  Gilbert  patent  and  If  the  entire  tract 
was  moved  by  the  survey  three-quarters  of 
a  mile  north,  as  It  would  be  If  tbe  seventh 
comer  was  located  on  Owl's  Nest  Branch,  the 
land  upon  which  the  trespass  was  committed 
would  not  be  Included  in  the  Gilbert  patent 
or  In  tbe  boundary  of  land  owned  by  ap- 
pellants. 

Appellant's  second  contention  is  that  tbe 
line  of  tbe  survey  running  from  comer  7  to 
comer  8,  and  described  in  tbe  survey  and 
patent  as  being  294  poles  long,  is  as  a  matter 
of  fact  onlj  194  poles  long,  and  that  in  this 
respect  there  Is  an  error  in  giving  the  dis- 
tance of  that  line  in  the  survey  and  patent 
If  this  position  be  sustained.  It  would  sbortea 
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the  line  100  poles,  making  this  line  IMt  poles, 
and  then,  running  the  other  lines  substantial- 
ly according  to  the  courses  and  distances 
given  In  the  patent,  It  would  probably  ex- 
clude the  land  upon  which  the  trespass  was 
committed.  So  that  the  real  questions  In  the 
case  are  limited  to  two:  Firsts  Is  comer  7, 
at  the  "two  post  oaks,"  located  on  Owl's 
Nest  Branch?  and,  second,  If  it  is  not,  but 
is  located  at  the  point  found  to  be  Its  true 
location  by  Blakeman,  Is  line  No.  7  194  poles 
in  length.  In  place  of  291?  After  carefully 
considering  the  record  and  the  briefs  of 
counsel  In  support  of  their  respective  views, 
we  have  reached  the  conclusion  that  line  No. 
7  Is  In  fact  only  194  poles  long,  in  place  of 
294,  as  mentioned  in  the  survey  and  patent, 
and  therefore  the  land  In  controversy  In  this 
case,  upon  which  the  trespass  complained  of 
was  committed,  is  probably  not  embraced 
within  the  Gilbert  patent 

Mr.  Blakeman  In  his  deposition  gives  it 
as  bis  opinion  that  the  surveyor  who  made 
the  survey  of  this  Gilbert  patent  In  1887  <mly 
ran  one  line  of  the  survey,  and  also  testified 
that  the  only  established  corner  that  be 
could  find  on  the  survey  was  the  beginning 
corner,  a  beech  and  ash  trees  at  the  lower 
end  of  a  dlff  of  rocks,  and  that  this  is  the 
beginning  comer  there  is  no  serious  doubt 
'With  the  exception  of  the  first  line  from  the 
beginning,  which  he  correctly  ran  with  the 
meanders  of  Middle  Fork,  and  without  refer- 
ence to  the  course  called  for  In  the  patent, 
he  ran  all  of  the  succeeding  lines,  except  the 
last  line,  according  to  the  bearings  and  dis- 
tances of  the  patent  The  last  line  mention- 
ed in  the  patent  is  "thence  west  80  poles, 
to  the  beginning."  This  line  Blakeman  ran 
"north  61°  west,  200  poles,  to  the  beginning," 
making  this  line  120  poles  longer  than  the 
patent  Running  the  lines  of  the  patent  ac- 
cording to  the  courses  and  distances  therein, 
with  the  exception  of  the  first  line,  which 
differed  a  little  in  bearings,  but  not  in  dis- 
tance, he  found  it  necessary  to  extend  the 
last  line  120  poles  to  make  the  survey  close, 
and  the  patent  as  surveyed  by  Blakeman 
contained  160  acres,  or  60  acres  more  than  the 
patent  called  for.  The  last  line  of  the  survey 
by  Blakeman  lies  south  of  and  almost  parallel 
with  the  line  that  is  294  poles  long.  If  the 
calls  are  reversed,  and  run  backwards  from 
the  beginning  point  88  poles,  or  8  poles  more 
than  the  distance  mentioned  in  the  patent 
and  100  poles  Is  taken  from  the  294  pole 
line,  the  boundary  will  c<Hitaln  a  fraction 
over  103  acres,  and  all  of  the  other  courses 
and  distances  would  be  the  same  as  men- 
tioned in  the  patent;  and,  in  addition  to 
this,  the  distances  will  correspond  with  the 
plat  filed  with  the  original  survey,  the  only 
substantial  dUference  being  that  in  this  sur- 
vey the  distance  of  the  seventh  line  is  294 
poles,  whereas  according  to  this  method  It 
would  be  104  poles,  and  the  figure  of  the 
original  plat  filed  with  the  original  survey 
show*  oa  its  face  that  the  surveyor  evident- 


ly made  a  mistake  in  putting  tUs  line  down 
as  294  poles  long,  because  the  length  of  tb» 
line  as  indicated  by  the  original  plat  in  com- 
parison with  the  other  lines  on  the  plat  show 
htat  it  is  not  294  poles  long.  The  plat  filed 
with  the  original  survey  Is  a  matter  of  rec- 
ord of  equal  dignity  with  the  survey  Itself, 
and  is  entitled  to  as  much  weight  as  evidence; 
and  where  the  plat  shows  on  its  face,  a» 
in  this  case,  that  the  surveyor  must  have 
made  a  mistake  In  putting  down  the  dis- 
tance of  one  line,  the  plat  will  control. 
Steele's  Heirs  v.  Taylor,  8  A.  K.  Marsta.  225» 
18  Am.  Dec.  151.  It  is  well  setUed  tiiat 
courses  and  distances  must  give  way  to 
natural  objects  mentioned  as  boundaries  or 
corners  when  there  Is  a  conflict  between 
them.  Vaughn  v.  Foster,  47  S.  W.  833,  20 
Kj.  Law  Rep.  682.  But  the  difficulty  In 
this  case  is  that  there  Is  only  one  comer  fix- 
ed by  a  natural  object  and  that  is  the  begin- 
ning comer,  and  therefore  the  courses  and 
distances  cannot  be  controlled  by  natural  ob- 
jects. 

It  is  Insisted  by  counsel  for  appellee  that; 
although  the  distance  of  the  last  line  of  the 
s«urvey  as  run  by  Blakeman  Is  120  poles  more 
than  the  distance  mentioned  In  the  patent 
the  line  must  run  from  the  last  comer  to 
the  beginning,  regardless  of  the  course  and 
distance,  citing  In  support  of  this  view  Slmp- 
klns'  Adm'rs  v.  Wells,  42  S.  W.  848.  19  Ky. 
Law  Rep.  881.  This  rule  is  undonbtedly 
correct  within  reasonable  bounds,  and  when 
there  are  natural  objects  at  different  points 
on  the  boundary  by  which  the  survey  can  be 
located;  but  in  this  case  there  is  only  one 
well-marked  comer,  and  that  Is  the  b^lnnlng,. 
and  the  excess  la  the  distance  of  the  last 
line  Is  too  great  In  view  of  the  absence  oC 
natural  objects  to  fall  within  the  rule  men- 
tioned in  that  case.  In  ascertaining  the  cor- 
rectness of  the  survey,  when  the  bonndaix 
Is  uncertain  and  there  Is  lack  of  natural  ob- 
jects by  which  It  can  be  located,  it  Is  not 
necessary  to  begin  the  survey  where  the  origi- 
nal survey  commenced  and  follow  the  line* 
of  the  surveyor,  it  is  proper  to  reverse  the 
lines  of  the  survey  when  by  so  doing  the 
true  course  of  the  survey  can  be  better  de- 
termined, and  that  construction  must  prevail 
which  Is  most  against  the  party  claiming  un- 
der an  uncertain  survey.  It  is  his  duty  to 
show  and  establish  his  corners.  Thomberry 
v.  Churchill,  4  T.  B.  Mon.  29, 16  Am.  Dec.  125; 
Pearson  v.  Baker,  4  D&na,  321.  In  Creedi  v. 
Johnson,  76  S.  W.  186,  26  Ky.  Law  Rep.  657, 
this  court  in  an  opinion  by  Judge  Hobson« 
said:  "The  survey  is  made  by  the  patentee, 
and  the  patent  Is  Issued  on  his  application. 
The  grant  Is  therefore  strictly  construed 
against  the  grantee,  where  its  terms  are  un- 
certain (xc  doubtful.  The  calls  may  be  re- 
versed when  by  so  doing  the  quantity  ot 
land  embraced  will  more  nearly  harmonize 
with  that  called  for  in  the  grant  but  the 
courses  and  distances  as  given  in  the  survey 
should  be  followed  when  reversing  the  calls 
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-would  not  have  that  effect.  Quantity  aids 
in  ascertaining  the  premises  of  a  grantee 
when  they  are  not  described  by  known  and 
established  bondarles." 

In  this  case  the  courses  and  distances  In 
the  original  surrey  do  not  correspond  with 
the  distances  In  the  plat  filed  with  and  as  a 
part  of  th«  survey.  To  make  the  surrey  close 
according  to  the  courses  and  distances  men- 
tioned In  the  patent,  It  is  necessary,  not  only 
to  materially  change  the  course  of  the  last 
line,  but  to  extend  Its  distance  120  poles. 
In  addition  to  this,  the  surrey  will  contain 
40  acres  more  land  than  the  patent  calls 
for.  If  the  view  Is  adopted  that  the  seventh 
line  Is  100  poles  too  long,  and  the  boundary 
Is  surveyed  on  this  theory,  the  courses  and 
distances,  with  the  exception  of  two  lines, 
will  correspond  with  the  courses  and  dis- 
tances mentioned  In  the  patent,  and  the  boun- 
dary contains  only  3  acres  more  land  than 
was  granted  to  the  patentee,  and  the  plat 
of  the  land  will  correspond  withe  the  plat 
filed  with  the  original  survey  on  which  the 
patent  Issued.  We  have  therefore  reached 
the  conclusion  that  there  was  an  error  made 
in  the  length  of  the  seventh  line  of  the  pat- 
ent, and  that  the  correct  boundary  of  the 
Gilbert  patent  "begins  at  a  beech  and  ash 
trees  N.  SI*  E.,  40  poles;  thence  N.  49°  E., 
lOS  poles;  thence  N.,  20  poles,  comer  to 
Hurts  branch;  thence  N.  66°  W..  88  poles, 
crossing  tlie  Middle  Fork  to  a  stake;  thence 
W.,  10  poles,  to  where  a  dogwood  and  two 
beeches  are  called  for;  thence  N.  11°  E.,  70 
poles,  recrossing  the  Middle  Fork;  i thence 
8.  40*  E.,  104  poles;  thence  S.  26*  W.,  124 
poles;  N.  82°  W.,  88  poles,  to  the  beginning." 
There  is  some  question  as  to  whether  or 
not  this  boundary  Includes  the  land  where 
the  trespass  was  committed,  but  this  fact 
can  be  ascertained  and  determined  by  the 
lower  court,  and  Judgment  entered  In  con- 
formity to  the  rights  of  the  parties  as  they 
may  appear  when  the  Gilbert  patent  is  sur- 
veyed as  Indicated. 

The  Judgment  is  reversed,  with  directions 
to  conform  to  this  opinion. 


TOWN   OF  CENTRAL   COVINGTON  v. 
BEISER. 

(Court  of  Appeals  of  Kentucky.    May  1,  1006.) 

1.  Municipal  Cobpobations  —  Locai.  Iu- 

PBOVEHKNTS— DAHAGKS   FBOM  DBAINS. 

Parties  interested  in  the  use  of  an  alley 
placed  a  drainpipe  tltereln.  The  city,  subse- 
quently ImprovlnK  the  alley,  left  the  pipe  where 
It  was  found.  Held,  that  the  pipe  became  a 
part  of  the  improvement,  requirmg  the  city  to 
maintain  the  same  and  keep  it  open. 

2.  LnoTATiOR  or  AcmoRS— Mttkioipai.  Cob- 

rOBATIOR— DBAINS— O  BSTBUCTION . 

A  city  negligently  permitted  the  drainpipe 
to  become  filled  np  causing  the  surface  water 
to  flow  onto  property  abutting  on  the  alley  and 
injuring  the  same.  Held,  that  limitations  did 
not  begin  to  run  from  the  completion  of  the 
alley,  but  a  recovKy  might  be  had  for  injuries 


received  within  five  years  prior  to  the  institu> 
tion  of  the  action. 

[Ed.  Note. — For  eases  in  point,  see  vol.  33, 
Cent.  Dig.  Lhnitation  of  Actions,  t8  S04,  305.] 

8.  MciticiFAL    CoBPOBATiORB  —  Dbains— Ob- 

STBHCTION— DaUAOES. 

A  city  negligently  permitted  a  drainpipe  im 
an  alley  to  become  filled  up  caosing  surfaos 
water  to  flow  onto  land  abutting  on  the  alley, 
and  injurying  the  same  by  damaging  a  stone 
wall  of  a  house  on  the  property.  Held,  that  the 
owner  was  entitled  to  recover  the  actual  dam- 
ages sustained. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  86^ 
Cent.  Dig.  Municipal  Corporations,  §  1802.] 

4.  Sams— Pleadiik}— Pboof. 

A  petition  in  an  action  against  a  city  al- 
leged that  plaintiff's  property  was  Injured  In 
consequence  of  the  dtr  improving  an  iQley  and 
filling  np  a  drainpipe  therein.  The  proof 
showed  that  the  damage  resulted  from  the  fill- 
ing up  of  the  drainpipe.  Held,  that  the  proof 
supported  the  cause  of  action  stated  in  the 
petition. 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  ofBcially  reported." 

Action  by  Mary  Beiser  against  the  town  of 
Central  Covington.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Orlando  P.  Schmidt,  for  appellant  B.  F. 
Grasiana  and  James  P.  Tarvin,  for  appellee. 

PAYNTER,  J.  In  May,  ISOfi,  Mrs.  Yallan- 
dingbam  and  her  husband  conveyed  to  appel- 
lee a  lot  in  the  Franklin  subdivision  in  Cen- 
Ixal  Covington,  Ky.,  fronting  2S  feet  on  the 
west  side  of  Center  street  and  extending  up 
a  hillside  87  feet  to  an  alley  10  feet  wide. 
Jackson  street  runs  east  and  west  from  Cen- 
ter street  to  and  beyond  the  alley.  Prior  to 
1892  there  was  a  gully  extending  from  a  point 
west  of  the  alley  down  the  hillside  to  Center 
street  and  passing  over  a  lot  adjoining  and 
south  of  the  appellee's  lot  The  board  of 
trustees  of  Central  Covington  passed  an  ordi- 
nance providing  for  the  improvement  of  tlie 
alley  from  the  south  line  of  Jackson  street 
southwardly  to  John  Wolfe's  north  line  by 
grading  and  paving  and  providing  that  a  gut- 
ter be  constructed  in  the  middle  of  the  alley. 
The  work  seems  to  have  been  completed  in 
1883.  It  will  be  observed  that  the  improve- 
ment of  the  alley  was  accomplished  two 
years  before  the  appellee  purchased  the  prop- 
erty. At  the  time  the  alley  was  constructed 
there  was  a  drainpipe  which  had  been  placed 
In  the  gully  by  persons  interested  in  the  use 
of  the  alley,  and  had  been  covered  up  so  as 
to  enable  persons  to  drive  over  the  alley  at 
that  point.  The  mouth  of  the  drainpipe  was 
on  private  property  two  feet  above  the  alley 
and  the  lower  end  was  on  private  property 
two  feet  t)elow  the  alley.  Tne  evidence  con- 
duces to  show  that  the  pipe  was  sufficient  to 
carry  off  the  water  which  accumulated  at 
that  point  down  the  gully.  When  the  city 
Improved  the  alley  the  drainpipe  was  left 
where  it  was  found.  Shortly  after  the  all^ 
was  constructed  the  drainpipe  became  stop- 
ped up,  which  prevented  the  flow  of  water 
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through  It,  tbns  dlTerted  the  flow  of  the 
surface  water  across  the  alley,  and  onto  the 
property  of  the  appellee  to  her  damage.  The 
appellee  Instituted  this  action  In  1902  by 
which  she  seeks  to  recover  damages  which 
she  alleges  she  sustained  by  the  overflow  of 
her  property  by  the  water  which  accumulated 
near  the  mouth  of  the  drainpipe,  and  by 
reason  of  It  being  stopped  up. 

The  city  seeks  to  avoid  a  recovery  princi- 
pally upon  two  grounds:  (1)  Because  the 
mouth  and  lower  end  of  the  drainpipe  were 
on  private  property  and  the  city  was  not 
authorized  or  bound  to  keep  it  open  as  It 
was  not  placed  there  by  the  city,  therefore; 
(2)  that  the  action  was  based  upon  the  theo- 
ry that  the  construction  of  the  alley  caused 
the  injury,  and  that  it  was  a  permanent 
structure,  and  that  five  years  had  elapsed 
since  Its  completion  before  the  Institution  of 
the  action,  and  that  the  statute  of  limitation 
bars  a  recovery  thereon.  If  the  city,  before 
the  drainpipe  had  been  placed  there,  had 
improved  the  alley  and.  In  doing  so,  it  filled 
up  the  gully  and  thus  diverted  the  flow  of 
the  water  onto  and  over  appellee's  premises 
and  she  had  been  thereby  injured,  she  could 
have  maintained  an  action  against  the  city. 
Instead  of  the  city  finding  an  open  gully  when 
It  began  to  Improve  the  alley,  it  found  a 
drainpipe  in  the  gully  and  the  gully  filled 
on  the  pipa  When  It  began  to  improve  the 
alley  it  adopted  the  work  which  had  been 
done  by  the  Interested  parties  and  construct- 
ed the  alley  over  the  drainpipe,  thus  adopt- 
ing and  making  It  a  part  of  the  city's  im- 
provement of  the  alley.  The  drainpipe  there- 
by became  as  much  a  part  of  the  im- 
provement of  the  alley,  as  If  the  dty  had 
placed  it  there.  Thereafter  it  was  the  duty 
of  the  city  to  maintain  the  drainpipe  under 
the  alley  and  to  see  that  it  was  kept  open.  If 
the  conditions  with  which  It  found  itself  con- 
fronted required  that  an  opening  should  be 
made  In  the  alley  to  clean  out  the  pipe  the 
city  should  have  done  so  and  not  allowed 
it  to  become  closed  up  and  thus  produce  dam- 
ages to  the  property  of  the  appellee. 

The  construction  of  a  street  or  alley  Is  of 
a  permanent  character,  and  If  negligently 
constructed  and  damage  results  to  the  prop- 
erty owner  by  reason  of  the  improvement 
of  the  street,  a  cause  of  action  arises  upon 
the  completloa  of  the  Improvement  for  dam- 
ages resulting  therefrom.  Hay  v.  City  of 
Lexington,  71  S.  W.  867,  24  Ky.  Law  Rep. 
1495.  The  evidence  conduces  to  show  that 
there  was  do  negligence  In  the  construction 
of  the  alley,  but  tends  to  show  that  the  sewer 
pipe  was  ample  to  carry  off  the  water  and 
avoid  its  diversion  upon  the  property  of  ap- 
pellee. The  stopping  up  of  the  sewer  Is  not 
necessarily  a  permanent  and  continning  nui- 
sance. The  expenditure  of  a  small  amount 
of  labor  and  money  would  clean  out  the 


sewer  and  tbns  cause  the  water  to  flow 
through  its  natural  channel.  If  there  was  no- 
way to  remedy  the  condition  complained  of, 
then  the  court  would  be  Inclined  to  hold  that 
it  was  a  permanent  nuisance  and  thoe  could 
be  but  one  recovery  for  past  damages  bus* 
talned  and  probable  future  damages  to  be- 
sustalned.  The  evidence  does  not  tend  to 
show  that  it  was  the  construction  of  the  alley 
that  diverted  the  flow  of  the  surface  watar 
to  the  premises  of  appellee.  If  that  had  been- 
true  from  a  proper  construction  of  the  alley, 
then  the  doctrine  of  the  Orr  Case,  and  stmi- 
lar  cases  would  apply  and  the  five-year  stat- 
ute of  limitations  would  have  barred  a  recov- 
ery. In  view  of  the  fact  that  the  injary 
resulted  from  the  negligence  of  the  dty  Ib 
falling  to  keep  the  sewer  open,  the  statute 
of  limitation  did  not  begin  to  run  from  the 
completion  of  the  alley,  but  a  recovery  may 
be  had  for  Injuries  received  within  five  yeara 
prior  to  the  institution  of  the  actl(xi.  Tb* 
court's  instruction  on  the  next  trial  should 
conform  to  this  view  of  the  statute  of  Hml- 
tatlons. 

Instruction  No.  4  reads  as  follows;  **If  tii» 
jury  should  find  for  the  plaintiff  the  criterion 
of  the  damages  should  be  the  depredation  is 
the  reasonable  market  value  of  said  propoty 
caused  by  said  injuries,  If  any,  not  exceeding 
$1,000."  This  Instruction  was  predicated  up- 
on the  idea  that  the  nuisance  resulting  from 
the  closing  up  of  the  sewer  was  of  apermanoit 
nature,  and  the  appellee  was  entitled  to  a  re- 
covery of  the  entire  damages  which  had  result- 
ed in  the  past  or  would  probably  occur  in 
the  future,  for  the  court  allowed  the  Jury 
to  fix  her  damages  by  the  depredation  In 
the  market  value  of  her  property.  The  evi- 
dence tends  to  show  that  her  house  was  ao 
tually  damaged  by  the  water  fiowlng  against 
and  Into  part  of  It  and  so  damaged  a  stone 
wall  back  of  It  that  It  became  necessary  to 
remove  and  rebuild  it.  She  should  be  en- 
titled to  recover  the  actual  damages  to  her 
property  resulting  from  diverting  the  surface 
water  from  its  natural  channel  upon  b^ 
property. 

Counsel  for  appellant  urges  that  the  appel- 
lee failed  to  make  out  her  cause  of  action,  be- 
cause it  was  averred  In  substance  In  the  peti- 
tion as  amended,  that  the  Injury  resulted 
from  the  improvement  of  the  alley  and  the 
filling  up  of  the  drainpipe,  when  the  proof 
tended  to  show  that  the  damage  resulted 
from  the  filling  up  of  the  drainpipe.  We 
think  counsel  is  in  error  in  this  contention. 
Although  appellee  many  have  failed  to  show 
that  the  manner  of  constructing  the  alley 
caused  the  damages,  she  did  show  that  It 
was  occasioned  by  allowing  the  drainpipe  te 
become  filled  up. 

The  judgment  Is  reversed  for  proceedli^pi 
consistent  with  this  opinion. 
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POWERS  T.   CXDMMONWBAIiTH. 
(Court  of  Appeals  of  Kentucky.    May  2,  1900.) 

1.  GRiMinAi.  Law— Tnuc  roB  XbiaIt-Dibobk- 
noN  or  OouBT— Revmw. 

Ky.  St  1903,  {  964,  proWdea  that  criminal 
cases  ahaW  be  heard  at  but  three  terms  in  each 
year  in  any  county,  to  be  fixed  by  order  of  court, 
unless  in  an  emergency  the  court  may  otherwise 
direct.  Beld,  that  the  action  of  the  trial  court 
in  finding  that  an  emergency  existed,  and  in 
causing  a  criminal  case  to  be  tried  at  a  term 
prior  to  the  one  regularly  fixed,  will  not  be  dis- 
turbed on  appeal,  unless  an  abuse  of  discre- 
tion appears. 

2.  Cbiuinai.   Law— BTiDnfos— Res  Oebtji. 

On  a  prosecution  for  murder,  it  was  proper 
to  admit  evidence  that  persons  who  arrlyed  at 
the  scene  of  the  conflict  found  deceased  upon 
the  accused,  whose  back  was  upon  the  ground, 
with  a  knife  in  his  left  and  a  pistol  in  his  right 
band,  and  that  they  jerked  the  deceased  away 
from  accused  and  grabbed  his  hands  and  dis- 
armed him,  and  that  in  so  doing  accused  at- 
tempted to  injure  one  or  more  of  the  persons 
with  his  knife.  Held,  that  such  eyidence  was 
competent  as  a  part  of  the  res  gestae. 

8.   HOMIOIDK— SEI.F-DBFENBB— BYIDXROK. 

The  evidence  was  admissible  to  show  the 
condition  or  state  of  mind  of  defendant  at  the 
time  and  to  contradict  his  theory  that  he  was 
acting  in  his  necessary  self-defense. 

4.  Sake— Motive. 

On  a  prosecution  for  murder,  it  was  prop- 
er to  admit  evidence  that  prior  to  the  killing  de- 
fendant had  been  heard  to  say  that  he  did  not 
like  deceased. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  8  821.] 

5.  Cbiminai,  Law— Appeal— Habuixsb  Ebbob. 

The  fact  that  an  instruction  required  the 
jury  to  believe  beyond  a  reasonable  doubt  that 
defendant  acted  in  self-defense  before  they  could 
acquit  him  was  not  prejudicial  to  defendant, 
where  he  was  only  convicted  «>f  voluntaty  man- 
slaughter. 

6.  Same— GoRFLicnno  Btidenoe. 

Under  Cr.  Code  Prac.  I  340,  declaring  that 
a  judgment  of  conviction  sneJl  be  reversed  for 
an  error  of  law  where,  upon  consideration  of 
the  whole  case,  the  court  is  satisfied  that  the 
substantial  rights  of  the  defendant  have  been 
prejudiced,  the  Supreme  Court  has  no  power  to 
reverse  a  conviction  where  there  is  any  evidence 
t»  show  defendant's  guilt. 

Appeal  from  Circnlt  Court,  Ohio  Cotmly. 

"Not  to  be  officially  reported." 

Hiram  C.  Powers  was  couvlcted  of  vol- 
untary manslaughter,  and  be  appeals.  Af- 
firmed. 

Heavrln  &  Woodward  and  J.  S.  Glenn,  for 
appellant  N.  B.  Hays  and  0.  H.  Morris, 
for  appellee. 

NUNN,  J.  In  the  month  of  March,  1905, 
the  appellant  killed  one  Renfrow,  by  shoot- 
ing him  with  a  pistol.  He  was  indicted  for 
murder  by  tbe  grand  Jury  at  the  May  term, 
1905.  Tbe  case  was  set  for  trial  at  that 
term,  but  upon  bis  motion  it  was  continued. 
He  asked  for  a  continuance  to  the  next  reg- 
ular term  of  the  court  at  which  criminal  and 
penal  cases  could  be  regularly  tried.  Tbe 
court  refused  his  request,  and  set  tbe  case 
for  trial  on  a  named  day  In  August  Tbe 
terms  fixed  by  law  of  the  Ohio  circuit  court 
at  which  criminal  cases  shall  be  tried  are 
March,  May,  and  November.    The  appellant 


claims  that  the  court  erred  to  bla  prejudice 

In  compelling  him  to  try  his  case  at  the  Au- 
gust term,  which  was  fixed  by  order  of  court 
for  the  trial  of  dvll  cases  only.  Section  964 
of  tbe  statute  as  amended  (Ky.  St  1903) 
provides  that  criminal  and  penal  cases  shall 
be  heard  at  but  three  terms,  in  each  year,  in 
any  county,  unless  In  an  emergency  the  court 
may  otherwise  direct  The  court,  In  Its  order 
In  continuing  the  case  and  setting  It  for  trial 
at  the  August  term,  made  the  following  re- 
cital: "It  appearing  to  the  court  that  an 
emergency  exists  demanding  that  this  case  be 
not  postponed  until  tbe  next  November  term, 
and  being  now  sufficiently  advised,  this  case 
Is  set  for  trial  on  the  third  day  of  the  next 
August  term  of  this  court"  In  our  opinion, 
under  tbe  language  of  the  statute,  It  was  In 
the  province  of  the  court,  exercising  a  reason- 
able judgment,  to  determine  whether  an 
emergency  existed  which  authorized  the  trial 
of  the  case  at  a  time  other  than  at  a  regular 
term  at  which  criminal  cases  were  directed 
by  law  to  be  tried.  This  court  should  not 
Interfere  with  the  action  of  the  lower  court 
In  a  matter  like  this,  unless  it  be  made  to 
appear  that  the  court  abused  Its  discretion, 
and  which  operated  to  tbe  prejudice  of  the 
substantial  rights  of  the  person  on  trial;  and 
this  Is  not  made  to  appear  In  this  case,  and. 
In  addition.  It  is  shown  In  the  record  that  an 
affidavit  by  tbe  commonwealth's  attorney  was 
produced  to  the  court  and  filed  showing  the 
emergency. 

The  trial  of  the  appellant  resulted  in  his 
being  convicted  of  voluntary  manslaughter, 
and  bis  punishment  fixed  at  21  years  In  the 
penitentiary.  It  Is  not  necessary  to  relate 
the  facts  and  circumstances  of  the  killing,  as 
It  is  not  contended  that  there  was  no  evi- 
dence authorizing  the  jury  to  convict  him. 
His  plea  was  not  guilty,  but  It  was  admitted 
that  he  fired  the  fatal  shots  which  took  tbe 
life  of  Renfrow.  There  was  some  little  evi- 
dence that  he  acted  In  self-defense,  but  his 
real  defense  was  insanity.  The  appellant 
complained  that  the  court  erred  In  permitting 
witnesses  to  state  what  occurred  after  the 
conflict  was  over  and  while  appellant  was 
being  disarmed.  This  contention  Is  based  up- 
on the  following  state  of  facts:  Several 
persons,  when  they  arrived  at  the  scene  of 
tbe  conflict,  found  the  deceased  upon  the 
appellant,  whose  back  was  upon  the  ground, 
with  a  dirk  in  his  left  and  a  pistol  in  his 
right  hand.  They  jerked  the  deceased  off  of 
him,  and  grabbed  his  bands,  and  disarmed 
him.  In  doing  so,  appellant  attempted  to  In- 
jure one  or  more  of  them  with  his  dirk.  This 
was  a  part  of  the  res  gestae,  and  was 
competent  It  occurred  instantly  after  the 
separation  of  the  parties,  and  while  the  de- 
ceased was  upon  the  ground  a  few  feet 
away,  dying.  It  also  tended  to  show  the  con- 
dition or  state  of  mind  of  the  appellant  at  the 
time,  and  to  contradict  his  theory  that  he  was 
acting  in  bis  necessary  self-defense. 

The  appellant  complains  that  the  court  per- 
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mitted  Incompetent  evidence  to  be  introduced, 
In  that  witnesses  were  permitted  to  testity 
tbat  prior  to  the  killing  they  had  heard 
appellant  say  on  different  occasions  tbat  he 
did  not  like  the  deceased,  Renfrow.  In  this 
the  court  did  not  err,  for  it  tended  to  show 
a  motive  for  the  commission  of  the  crime. 

Appellant  complains  of  instrnctlons  Nob.  2 
and  A.  No.  2  was  upon  the  question  of  vol- 
untary manslaughter,  and  in  the  usual  form, 
except  with  a  slight  variance,  which  appellant 
contends  required  the  jury  to  believe,  beyond 
a  reasonable  doubt,  that  he  acted  in  self- 
defense,  I)efore  they  could  acquit  him.  This 
criticism  of  the  Instruction  is  very  technical. 
The  Jury  could  not  have  so  understood  it 
The  court  by  that  instruction  told  the  Jury 
what  they  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  before  they  could 
convict  him  of  voluntary  manslaughter;  and 
by  the  next  two  instmctlous  the  court  gave  to 
the  Jury  the  law  of  self-defense.  The  three 
tautructlonB,  considered  together,  could  not 
have  been  misunderstood  by  the  Jury;  but 
If  tlie  instruction  was  defective,  as  contend- 
ed. It  did  not  prejudice  appellant,  as  the  jury 
only  convicted  him  of  voluntary  manslaugh- 
ter. If  appellant  had  been  convicted  of  mur- 
der, the  alleged  error  might  have  been 
material. 

Instruction  A  was  in  the  usual  form,  with 
reference  to  appellant's  commencing  the  con- 
flict by  assault,  etc.,  and  depriving  him  of  the 
right  of  self-defense  If  he  did  so  commence  it 
Tlie  court  also  gave  the  counterpart  of  It,  by 
stating  that  although  they  might  believe  he 
commenced  the  conflict  as  stated,  yet  if  he 
In  good  faith  abandoned  it,  and  Renfrow 
-continued  to  assault  and  menace  him,  then 
his  right  of  self-defense  revived.  The  court 
did  not  err  in  giving  this  Instruction,  as  there 
was  some  evidence  upon  which  to  base  both 
theories  contained  in  it 

Appellant's  real  defense  was  insanity.  The 
court's  instructions  upon  tUs  question  have 
t>een  approved  by  this  court  iu  several  cases. 
In  our  opinion,  the  preponderance  of  the  evi- 
dence Introduced  upon  this  point  showed  that 
appellant  was  not  rational  and  responsible 
for  his  acts  when  he  killed  the  deceased. 
Several  eminent  physicians,  who  had  made  a 
study  of,  and  who  had  had  practical  exper- 
ience in  the  treatment  of,  the  insane,  testl- 
fled,  after  repeated  examinations  of  the 
appellant,  that  he  was  insane,  and  not 
responsible  for  his  conduct  when  he  shot 
Renfrow.  But  notwithstanding  the  pre- 
ponderance of  the  evidence  was  in  favor  of 
at^ellant  upon  this  point  this  court  is  not 
authorized  to  reverse  the  case.  This  court 
has  repeatedly  decided,  In  construing  section 
940  of  the  Criminal  C!ode  of  Practice,  that  this 
court  has  no  power  to  reverse  a  criminal  case 
when  there  was  any  evidence  introduced  tend- 
ing to  prove  the  defendant's  guilt  In  this 
case  there  was  some  evidence  produced  from 
which  the  Jury  might  have  concluded  that  the 


appellant  was  responsible  for  bis  act  In  the 
taking  of  Renfrew's  life. 

For  these  reasons,   the  judgment  Of  the 
lower  court  ia  affirmed. 


NATIONAL   LIFE    INS.   00.   OP   TTNITED 

STATES  OF  AMERICA  v.  ANDERSON. 
(Court  of  Appeals  of  Kentucky.    May  9,  190a) 

1.  IirsTTBANCX— Agent— CouFXNSATioN. 

Under  a  contract  whereby  plaintiff  was  em- 
ployed by  a  life  insurance  company  as  manager 
of  a  specified  territory  for  at  least  one  year  for 
a  certain  commission,  hia  compensation  twing 
gnarantied  to  exceed  a  certain  amount  per 
month,  but  the  company  reserved  the  right  to 
withdraw  from  the  territory,  where  the  com- 
pany withdrew  from  the  territoiy  before  tb» 
expiration  of  the  year,  the  plaintiff  was  not  en- 
titled to  compensation  for  tlie  ttalanoa  of  the 
year. 

2.  Samv— Rbbatiro  Pbemiumb. 

Where  an  insurance  company  permitted  an 
agent  to  rebate  parts  of  premiuma  in  violatioa 
of  Ky.  St  1903,  {  656,  making  the  act  of  re- 
lating a  crime,  it  could  not  recover  from  the 
agent  the  premiums  which  he  ought  to  have 
collected  from  the  insured. 

3.  San. 

Where  an  insurance  company  oontinned  to 
accept  the  services  of  an  agent  with  knowledge 
that  he  rebated  premiums,  they  cannot  there- 
after forfeit  his  rights  to  compensation  for  le- 
gitimata  services  after  the  illegal  acts  were  done. 

Appeal  from  Circuit  Court  Oraves  County. 

"To  be  ofBclally  reported." 

Action  by  L.  B.  Anderson  against  the  Na- 
tional Life  Insurance  Company  of  the  United 
States  of  America.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Robbina  &  Thomas  and  L.  A.  Stebbins,  for 
appellant    W.  J.  Webb,  for  appellee. 

BARKER,  J.  In  August  1803,  the  ap- 
pellant the  National  Life  Insurance  Com- 
pany of  the  United  States  of  America,  en- 
tered into  a  written  contract  with  the  ap- 
pellee, L.  B.  Anderson,  by  which  it  employed 
him  as  its  manager  for  a  district  in  south- 
western Kentucky  containing  several  coun- 
ties. Under  thlB  contract  his  remuneration 
was  to  be  on  a  commission  basis,  but  was 
guarantied  by  the  company  to  amount  to 
$12S  per  mcmth  for  the  first  4  months,  and 
to  $100  per  month  for  the  remainder  of  the 
period.  The  contract  commenced  on  the  Ist 
day  of  September,  1903,  and  extended  to  the 
1st  day  of  September,  1904,  and  thereafter 
until  ended  by  30  days'  notice  from  either 
party  to  the  other.  On  the  let  day  of  May, 
1904,  the  corporation  withdrew  from  tht 
state  of  Kentucky,  and  has  done  no  business 
here  since,  of  which  withdrawal  it  gave  ap- 
pellee due  notice.  Thereafter  it  refused  to 
pay  him  any  part  of  his  salary,  and  to  re- 
cover it  this  action  was  instituted.  A  trial 
resulted  in  a  judgment  in  favor  of  appellee 
for  |400  of  which  appellant  corporation  ia 
now  complaining. 
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So  luucb  of  tbe  contract  as  we  deem  perti- 
nent to  tbe  issues  inTolved  herein  is  as  fol- 
lows: 

"Tbis  agreement,  made  and  entered  into 
this  third  day  of  August  In  tbe  year  one 
thousand  nine  hundred  and  three,  by  and  be- 
tween tbe  National  Life  Insurance  Company 
of  the  United  States  of  America,  Washing- 
ton, D.  C,  principal  branch  office  Chicago, 
Illinois,  party  of  the  first  part,  and  Lawrence 
B.  AJiderson,  of  Paducab,  In  the  county  of 
McCracken  and  state  of  Kentucky,  party  of 
tbe  second  part,  wltnesseth: 

"First  That  said  party  of  the  first  part 
does  hereby  appoint  tbe  said  party  of  the 
second  part  manager  for  said  company  for 
the  purpose  of  procuring  In  person,  or 
through  agents,  applications  for  insurance  on 
tbe  llres  of  Individuals  and  forwarding  same 
to  said  company  for  approval  or  disapproval, 
and  for  collecting  and  forthwith  forwarding 
premiums,  according  to  tbe  terms  and  con- 
ditions of  this  contract,  and  for  no  other 
purposes,  whatsoever.  Tbe  said  party  is 
hereby  authorized  to  operate  in  the  following 
district,  to  wit:  The  counties  of  Daviess, 
McLean,  Muhlenberg,  and  Todd,  in  the  state 
of  Kentucky,  and  all  territory  lying  west 
thereof  in  said  state. 

"Second.  Said  company  reserves  the  right 
to  withdraw  from  said  district  at  any  time, 
without  previous  notice  to  said  party  of  the 
second  part;  in  which  event,  tbis  contract, 
so  far  as  It  relates  to  procuring  or  soliciting 
new  business,  shall  cease  and  determine 
without  Incurring  any  liability  on  the  part  of 
the  said  company;  but  nothing  herein  shall 
be  construed  to  release  said  party  of  the 
second  part  from  any  liability  whatsoever 
which  the  said  party  may  have  incurred  at 
or  before  tbe  date  of  such  withdraw- 
al.    ••    • 

"Twenty-First  It  is  agreed  that  if  said 
party  of  be  second  part  shall  sell  or  offer 
to  sell  directly  or  indirectly  to  any  person  or 
persons,  policies  for  Insurance  to  be  issued 
by  said  party  of  the  drst  part  hereunder  at 
any  reduction  from  the  regular  table  as  fur- 
nished to  said  party  of  the  second  part  by 
said  party  of  tbe  first  part,  said  sale  or 
offer  of  sale  shall  work  an  Immediate  termi- 
nation of  this  agreement  and  a  forfeiture  of 
all  rights  and  interests  hereunder  to  said 
iwrty  of  the  first  part. 

"Twenty-Second.  It  is  agreed  that  tbis  con- 
tract sbaU  run  for  a  term  of  one  year,  begin- 
ning September  1, 1903,  and  terminating  Sep- 
temtier  1, 190i,  and  thereafter  may  be  termi- 
nated by  either  party  SO  days  after  giving 
the  other  party  notice  to  that  effect 

"Twenty-Third.  The  said  party  of  the  first 
part  hereby  gnarantles  and  agrees  to  pay  the 
party  of  tbe  second  part  tbe  sum  of  one 
hundred  and  twenty-five  dollars  per  month 
for  four  months,  tbe  first  payment  being  due 
and  payable  on  October  1,  1003,  and  one 
hundred  and  twenty-five  dollars  on  the  first 
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day  of  each  succeeding  month  for  four 
months.  And  the  party  of  tbe  first  part 
hereby  further  agrees  to  pay  the  said  party 
of  tbe  second  part  the  sum  of  one  hundred 
dollars  per  month  for  eight  months,  begin- 
ning with  January  1,  1903,  and  ending  Sep- 
teml)er  1,  1904,  the  said  first  sum  of  one 
hundred  dollars  being  due  and  payable  on 
February  1,  1903,  and  the  subsequent  one 
hundred  dollars  on  the  first  of  each  succeed- 
ing month;  all  of  tbe  above  guaranties  or 
salary  to  be  charged  against  commissions. 

"Twenty-Fourth.  The  party  of  the  first 
part  hereby  agrees  to  pay  to  the  party  of  tbe 
second  part  tbe  sum  of  twenty-five  dollars 
per  month  for  twelve  months  for  ofi[lce  rent, 
due  and  payable  on  tbe  last  day  of  each 
month." 

The  first  error  complained  of  by  tbe  ap- 
pellant is  the  refusal  of  the  trial  court  to 
instruct  the  Jury  that  it  bad  a  right,  under 
the  second  section  of  tbe  contract,  to  with- 
draw frcmi  the  district  for  which  it  bad 
employed  tbe  appellee  to  act  as  its  agent, 
at  any  time,  and  that  from  tbe  date  of 
such  withdrawal  its  liability  to  him  under 
the  contract  was  to  cease.  On  the  part  of 
appellee  it  is  insisted  (and  such  was  tbe 
opinion  of  tbe  trial  court)  that  sections  22 
and  23  provide  for  a  continuance  of  the 
contract  and  payment  of  appellee's  salary 
for  a  year,  without  reference  to  section  2 
and  although  tbe  company  might  withdraw 
from  tbe  state,  still  appellee's  salary  would 
go  on  during  tbe  contract  year.  This  con- 
struction we  deem  unsound.  It  is  an  el- 
ementary rule  for  the  construction  of  con- 
tracts, that  all  of  their  provisions  shall, 
if  possible,  be  given  full  force  and  ef- 
fect and  that  their  different  stipulations 
shall  be  harmonized,  unless  they  are  ir- 
reconcilable. It  is  difficult  to  see  of  what 
value  section  2  would  be  to  tbe  comi>any, 
if  appellee's  contention  as  to  the  effect  of 
sectitMis  22  and  23  be  correct  The  only 
possible  value  of  section  2  to  tbe  company 
was  that  it  enabled  it  to  discontinue  the 
salary  of  Its  agent  if  it  determined  to  with- 
draw from  further  business  in  the  state. 
If  the  salary  continued  after  the  withdrawal 
of  the  company  from  the  state,  tbis  section 
was  a  nullity.  On  the  contrary,  it  seems 
to  us  that  there  is  no  confilct  between  sec- 
tions 22  and  23  on  the  one  hand  and  section 
2  on  the  other.  The  former  provide  for 
the  employment  of  appellee  for  a  year,  at 
a  stipulated  compensation,  provided  the  com- 
pany continued  to  do  business  in  the  district 
for  whicb  he  was  employed;  but  if  it  de- 
termined to  withdraw  from  the  district 
then  appellee's  right  -to  solicit  insurance  and 
earn  commissions  and  salary  was  at  an  end. 
On  no  other  hypothesis  can  all  of  the  ccm- 
tract  be  given  full  force  and  ^ect  It  will 
be  observed  that  primarily,  appellee^s  re- 
muneration is  to  be  by  commissions;  the 
salary  stipulated  for  Is  only  a  guaranty  on 
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the  part  of  the  company  that  the  commls- 
Blons  shall  amount  to,  at  least,  $125  per 
month  for  the  first  four  mouths,  and  |100 
per  month  afterwards.  By  the  provisions 
of  section  2,  the  right  to  earn  commissions 
by  solicitng  new  business  was  to  cease  and 
determine  without  incurring  liability  on  the 
part  of  the  company  at  any  time  that  the 
company  saw  fit  to  withdraw  from  the 
district  This  language  is  utterly  incongis- 
tent  with  appellee's  construction  of  sections 
22  and  23.  We  conclude,  therefore,  that 
the  court  erred  in  falling  to  instruct  the 
jury,  substantially,  as  requested  by  appel- 
lant as  to  the  effect  of  section  2  on  the 
rights  of  appellee. 

The  court  correctly  submitted  the  question 
whether  or  not  the  appellant  company 
agreed  to  the  rebate  of  premiums  admitted 
to  hare  be«i  made  by  appellee  as  its  agent 
Appellant  insists  that,  although  It  may  hare 
agreed  to  the  unlawful  rebating  of  pre- 
miums, it  was  entitled  to  collect  the  whole 
premium  which  the  agent  ought  to  have 
received  from  the  insured,  and  this  on  the 
theory  that  the  contract  between  It  and  the 
agent  permitted  the  rebating  is  void,  being 
in  contravention  of  section  656  of  the  Ken- 
tadty  Statutes  of  1903  which  makes  the 
act  of  rebating  a  crime.  We  quite  agree 
with  appellant,  that  any  contract  which  con- 
travenes a  penal  statute  is  void.  The  trou- 
ble we  have  with  its  contention  Is  that  it 
Insists  that  the  agreement  In  which  the  re- 
bating was  done  was  void  in  so  far  as  the 
appellee  was  concerned,  but  should  be 
effectuated  as  a  legitimate  transaction  as 
to  It  We  do  not  so  understand  the  law. 
If  the  Insurance  company  agreed  with  its 
agent,  that  in  any  given  case  the  premium 
which  should  have  been  paid  was  rebated 
contrary  to  the  statute,  then  that  whole 
contract  of  Insurance  was  as  to  the  guilty 
parties  void,  void  in  whole  and  in  every 
part;  and  the  law  will  not  assist  either 
party  In  enforcing  It  as  against  the  other; 
nor  will  It  undertake  to  construct  a  legiti- 
mate contract  out  of  a  vicious  agreement 
by  eliminating  the  obnoxious  features.  It 
will  neither  collect  for  the  jompany  the  pre- 
mlnm  which  the  agent  ought  to  have  re- 


ceived, or  require  him  to  pay  over  that 
which  he  actually  received.  It  leaves  the 
guilty  parties  where  It  finda  them,  not  be- 
cause It  desires  to  protect  one  against  the 
other,  but  because  It  refuses  to  have  any- 
thing to  do  with  elth». 

The  contract  between  the  parties  to  this 
litigation  is  upon  its  face  a  fair  and  lawful 
(Mie.  No  Illegitimate  acts  done  outside  of 
its  terms  will  vitiate  It;  but  If  the  parties 
step  aside  and  do  an  iU^ltlmate  act  In  re- 
gard to  insurance,  this  act  is  not  done  in 
pursuance  of  the  contract  but  outside  of  it 
Any  contract  of  insurance.  In  which  rebat- 
ing Is  done  In  violation  of  the  statute,  stands 
as  If  it  had  no  existence  ao  far  as  Its  en- 
forcement for  the  benefit  of  either  party  Is 
concerned;  and  It,  therefore,  necessarily  fol- 
lows, if  our  conclusions  on  this  subject  are 
correct,  that  If  the  appellant  corporation 
agreed  to  the  rebating  done  by  its  agent 
and  with  guilty  knowledge  Issued  the  poli- 
cies at  the  reduced  rates,  in  any  settlement 
made  l>etweai  it  and  its  agent  of  their  civil 
rights  under  the  contract,  these  illegitimate 
transactions  should  be  considered  as  having 
no  existence  either  In  law  or  in  fact  No 
effort  was  made  by  the  corporation  to  for- 
feit the  contract  during  its  existence  for 
the  rebating  done  by  its  agent  We  think 
the  proposition  to  retroactively  forfeit  rights 
under  the  contract  after  its  existence  has 
ceased  comes  too  late.  Appellant  cannot  ac- 
cept appellee's  services  as  ag«it  after  the 
rebating  was  done,  and  then  say,  in  a  salt 
to  recover  his  salary,  that  the  agent  was 
guilty  of  rebating  during  the  life  of  the  con- 
tract and,  therefore.  It  owed  him  nothing 
for  the  legitimate  service  It  received  after 
the  illegal  act  was  done.  Especially  Is  this 
true  if  it  agreed  to  the  acts  upon  which  the 
right  of  forfeiture  Is  based. 

The  trial  court  correctly  ruled  that  tbe 
appellee  was  only  entitied  to  recover  of  ap- 
pellant the  sum  of  $10  under  the  provi- 
sions of  section  24;  that  being  the  whole 
amount  expended  for  office  r«it  while  ap- 
pellee acted  as  agent 

For  the  reason  given,  the  Judgment  Is 
reversed  for  proceedings  consistent  herewith. 
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NICHOLSON  et  »1.  t.   HOPPEft  et   «1. 
(Court  of  Appeals  of  Kentucky.    May  9,  1906.) 
BocRDARiES  —  Establishment  — Tbial— In - 

6TBUCTI0N. 

In  a  boundary  suit,  where  the  deed  of  both 
parties  called  for  a  straight  line  from  comer 
to  corner,  and  there  was  nothing  in  the  evidence 
warranting  the  conclusion  that  the  division  line 
was  crooked,  an  instruction  requested  by  de- 
fendants that,  if  the  jury  believed  from  the 
evidence  that  in  a  certain  division  of  the  land  a 
line  was  marked  that  divided  the  land  in  contro- 
versy, they  should  adopt  the  marked  line  as 
shown  by  the  evidence,  even  though  it  conflicted 
with  the  courses  and  distances  called  for  on  the 
deed,  was  properly  refused  as  misleading. 

Appeal  from  Circalt  Court,  Carlisle  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Mary  Hopper  and  others  against 
Ed.  Nicholson  and  another.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendants  ai»- 
peal.    Affirmed. 

Shellbonrne  &  Kane  and  Jno.  W.  Loclcett, 
for  appellants.  J.  D.  White  and  Nichols  & 
Nichols,  for  appellees. 

CARROLL,  C.  The  only  question  in  this 
case  Is  the  true  location  of  a  diyislon  line 
between  lots  Nos.  2  and  3  in  the  diyision  of 
the  lands  of  William  Thomas,  deceased.  Lot 
No.  2  is  owned  by  appellees,  who  are  chil- 
dren of  Susan  Coyle,  a  daughter  of  William 
Thomas,  and  to  whom  this  lot  was  set  apart 
in  the  division  of  his  estate.  Lot  No.  S  is 
owned  by  appellant  Powell,  who  purchased 
from  the  vendees  of  O.  A.  Thomas,  a  son 
of  William  Thomas,  to  whom  it  was  allotted 
In  the  division.  The  appellees  brought  this 
suit  in  ejectment  against  the  appellants, 
alleging  that  they  had  wrongfully  taken  pos- 
session of  a  part  of  lot  No.  2,  containing  four 
or  five  acres  along  the  division  line  between 
It  and  lot  No.  8.  Appellants  denied  that  they 
were  in  possession  of  any  land  owned  by 
appellees,  and  asserted  ownership  to  the 
strip  of  land  in  controversy,  claiming  that 
the  same  was  within  their  boundary  and  that 
they  had  l>een  in  possession  of  It  for  more 
than  fifteen  years.  On  a  trial  of  the  case, 
the  jury  found  for  appellees. 

Appellants  insist  that  errors  prejudicial 
to  their  rights  were  committed  by  the  trial 
court  in  refusing  to  properly  instruct  the  jury, 
and  that  the  verdict  Is  flagrantly  against  the 
evidence.  It  apiteara  from  the  deeds  made 
to  lots  Nos.  2  and  3  in  the  diyision  of  Wil- 
liam Thomas'  estate  that  the  eastern  comer 
of  the  division  line  between  lots  Nos.  2  and  3 
was  locnted  at  two  white  oaks  and  a  hick- 
or3'  In  Webb's  line;  this  corner  being  called 
for  in  both  deeds.  From  this  coi-ner  the 
division  line  between  these  two  lots  runs 
westerly  237  poles,  and  the  location  of  this 
comer  is  well  established  by  the  testimony 
of  several  witnesses,  although  the  trees 
have  disappeared.  Mr.  Atkins,  a  surveyor 
whose  plat  of  this  llite  the  jury  accepted 
as  correct,  ascertained  by  surveys  and 
measurements  the  location  of   the    corners 


on  the  east  and  west  ends  of  the  division 
line  between  lots  Nos.  2  and  3,  and  found 
that  the  corner  on  the  east  between  these 
two  lots  was  the  point  marked  by  the  lo- 
cation of  these  trees,  and  that  the  division 
line  between  the  two  lots  was  located  in  the 
place  claimed  by  appellees.  A  circumstance 
entitled  to  some  weight  is  the  fact  that  the 
commissioner's  deed  to  lot  No.  2  calls  for 
91  acres,  and  the  deed  to  lot  No.  3  for  76V^ 
acres.  If  the  line  found  by  the  jury  to  be 
the  correct  one  is  established,  lot  No.  3  will 
contain  76  acres  and  100  poles,  and  lot  No.  2 
87  acres.  If  the  line  contended  for  by  ap- 
pellant is  established,  lot  No.  3  will  contain 
79  acres,  and  lot  No.  2  about  85  acres.  In 
other  words,  if  the  line  established  by  the 
jury  is  the  correct  one,  the  quantity  of  land 
contained  In  lot  No.  3  will  be  about  the 
same  as  that  mentioned  In  the  deed  under 
which  the  appellant  holds,  while  lot  No. 
2,  owne<l  by  appellees,  will  contain  some 
four  acres  less  ttian  the  deed  calls  for.  On 
the  other  band,  if  the  line  is  located  where 
appellant  claims  it  should  be,  his  lot  wilt 
contain  79  acres,  or  3  acres  more  than  his 
deed  calls  for,  and  lot  No.  2  will  contain 
85  acres,  or  6  acres  less  than  the  deed  calls 
for. 

It  appears  that  there  was  located  along 
the  division  line  between  lots  2  and  3  two 
gums  and  a  hickory  that  were  marked  as' 
fore  and  aft  trees,  and  it  is  contended  by 
appellants  that  these  are  line  trees  on  the 
division  line  between  lots  Nos.  2  and  3.  It 
Is  admitted  by  appellees  that  these  trees 
are  marked  as  fore  and  aft,  but  they  deny 
that  they  are  on  the  line;  and  they  are  not 
on  the  line  if  the  two  white  oaks  and  hick- 
ory is  the  true  comer  between  lots  Nos.  2 
and  3,  because  a  line  run  from  these  two 
white  oaks  and  hickory  according  to  the 
courses  and  distances  of  the  deeds  will  not 
run  to  or  near  these  trees.  About  the  time 
appellant  purchased  lot  No.  3  in  1890,  ap- 
pellee S.  B.  Coyle  pointed  out  to  him  the 
trees  marked  as  fore  and  aft  trees  as  being 
on  the  line  betw^n  the  lots,  but  soon  there- 
after, when  a  surveyor  was  procured  to 
run  the  line  by  these  line  trees,  It  was  as- 
certained that  one  end  of  it  would  run  some 
distance  Into  lot  No.  2  and  farther  in  on 
this  lot  than  the  appellee  Powell  ever  claimed' 
his  line  run;  and  the  evidence  leaves  the 
impression  that,  when  Coyle  made  the  state- 
ments that  these  fore  and  aft  trees  were 
line  trees,  he  was  not  fully  acquainted  with 
the  Hue  and  was  laboring  under  a  mistake 
aa  to  Its  correct  location. 

Complaint  is  made  of  the  instructions 
given  to  the  jury  and  the  failure  of  the 
court  to  give  an  instruction  asked  by  ap- 
pellants, defendants  below,  saying  to  the 
jury  that  if  they  believed  from  the  evidence 
tint  in  the  division  of  the  land  between  the 
heirs  of  William  Thomas  a  line  was  marked 
that  divided  lot  No.  2  from  lot  No.  3,  they 
should  adopt  the  marked  line  as  shown  by 
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tbe  evidence,  even  though  It  conflicts  with 
the  courses  and  distances  called  for  In  the 
deed.  There  is  no  dispute  about  the  legal 
proposition  that  courses  and  distances  must 
yield  to  marked  natural  objects,  and  if  it 
was  shown  that  these  fore  and  aft  trees 
were  located  in  the  line  and  that  no  other 
natural  objects  in  conflict  with  these  trees 
were  located  and  recognized  by  all  parties 
as  comers,  an  instruction  in  substance  like 
that  asked  by  appellant  might  properly  have 
been  given,  but  this  case  did  not  turn  on  the 
question  whether  course  and  distance  should 
give  way  to  marks  found  on  tbe  ground,  but 
on  the  question  of  which  marks  on  the 
ground  Indicated  the  true  location  of  the  line. 
The  instruction  asked  would  have  been  mis- 
leading. The  deeds  of  both  parties  call  for 
ft  stralgjkt  line  from  corner  to  corner.  There 
was  nothing  in  the  evidence  warranting  the 
conclusion  that  the  division  line  was  crooked. 
To  have  sustained  the  Jury  In  finding  that 
the  division  line  was  crooked,  and  not 
straight,  there  should  have  been  evidence 
that  the  line  was  so  run.  But  there  was  no 
snch  evidence,  and  the  line  running  with 
these  trees  would  run  up  so  far  into  Coyle's 
Held  that  It  cannot  reasonably  be  believed 
It  was  Intended  as  the  division  line.  We 
therefore  conclude  that  appellant  was  not 
prejudiced  by  the  instructions  of  the  court, 
and  that  they  presented  fairly  to  the  Jury  the 
real  Issue  in  the  case,  which  was,  as  stated 
by  tbe  court,  "the  true  location  of  the  line 
between  lots  Nos.  2  and  3  In  the  division  of 
the  lands  of  William  Thomas,  deceased." 
The  Jury  found  that  the  correct  line  between 
these  lots  was  the  line  running  from  A  to 
B  on  the  map  made  by  J.  S.  Atkins  and  In- 
troduced as  evidence  In  the  case,  and  we  are 
not  disposed  to  disturb  their  finding  upon 
this  question. 

The  Judgment  of  tbe  lower  court  Is  af- 
firmed. 


SMITH  T.  WOODSON  et  al. 
(Court  of  Appeals  of  Kentucky.    May  8,  1006.) 
TinnoB  AWD  Pubohasbb— Vaudity  of  Coh- 

TBACT— FbAUD— IKADBQXXAOT  OF  CONSIDEBA- 
TION. 

A  parcbaser  with  knowledge  of  the  vendor's 
title  essayed  to  represent  the  state  of  the  title 
and  failed  to  make  full  disclosures  of  the  facts. 
He  paid  a  grossly  Inadequate  consideration. 
Bela,  that  he  was  guilty  of  fraud,  authorizing 
the  setting  aside  of  the  conveyance. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  §S  61-64.] 

Appeal  trom  Circuit  Court,  Hart  County. 
*^ot  to  be  officially  reported." 


Action  by  J.  W.  Woodson  and  others  against 
O.  W.  Smith.  Fr(Hn  a  Judgment  for  plain- 
tiffs, defendant  appeals.    AfiSrmed.  i 

H.  C.  Martin  and  J.  S.  Lay,  for  appellanti 
D.  A.  McCandless,  for  appellees. 

O'REAR,  J.  Appellant  obtained  a  convey- 
ance from  appellees  A.  EL  Woodson  and 
Emma  Harlow  and  their  husbands  of  a  two- 
thirds  Interest  In  a  lot  of  land  In  Rowletts, 
Hart  county.  This  suit  was  brought  by  th» 
appellees  to  cancel  the  conveyance  upon  the 
ground  of  deceit  practiced  by  appellant  in 
Its  obtenslon.  The  circuit  court  granted  the 
relief  upon  the  evidence. 

Aside  from  the  testimony  of  ai^ellees, 
tending  to  show  active  misrepresentation  by 
appellant  at  the  time  when  he  procured  the 
deed  to  be  executed,  of  which  there  was 
probably  enough  to  sustain  the  finding  of  th« 
chancellor,  the  record  discloses  that  appel- 
lees, married  women,  were  the  undoubted 
owners  of  a  two-thirds  Interest  In  the  lot  in 
dispute.  They  had  been  made  parties  to  a 
suit  brought  against  their  brother,  another 
one-third  owner,  by  bis  vendee,  Frazier,  In 
which  a  Judgment  was  rendered  decreeing  a 
sale  of  tbe  brother's  one-third.  His  Interest 
was  sold  and  bought  in  by  appellant.  It  was 
so  reported  by  the  commissioner,  but  by  mis- 
take tbe  deed  conveyed  the  title  to  tbe  whole 
lot.  Including  that  of  appellees.  Appellees 
were  actually  unaware  of  the  nature  of  the 
conclusion  of  tbe  suit;  and  when  exhibited 
the  deed  of  the  court's  commissioner  to  appel- 
lant (which  he  had  procured  to  be  made  to 
a  relative,  purporting  to  convey  to  him  flie 
entire  tract),  they,  In  Ignorance  of  their 
rights,  executed  a  deed  to  him  under  the  mle- 
taken  belief  that  they  were  merely  rellnqolsb- 
Ing  their  title  to  their  brother's  part  of  tbe 
lot.  Appellant  was  fully  aware  that  he  had 
acqnlred  title  to  only  one-third  of  the  lot,  al- 
though  he  says  that  when  he  bought  it  he 
thought  he  was  buying  the  whole  lot ;  bat  he 
discovered  otherwise  before  he  tried  to  set 
the  conveyance  from  appellees.  He  evidentilj 
knew  that  they  were  unaware  of  the  fact 
that  their  Interest  had  not  been  sold  under 
the  Judgment  Having  this  knowledge,  and 
essaying  to  represent  to  appellees  the  state 
of  their  title,  it  was  Incumbent  upon  him  to 
make  full  disclosure  of  the  facts  In  his  posaee- 
slon.  Falling  to  do  this,  and  paying  to  appel- 
lees a  grossly  Inadequate  consideration  for 
their  conveyance,  amonnte  In  law  to  a  fraud 
upon  them.  We  conclude  that  tbe  dnndt 
court  properly  canceled  the  conveyancei 

Judgment  affirmed. 
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TREADWAY   t.   DANIELS. 
(Court  of  Appeals  of  Kentacky.    May  8,  1906.) 

1.  Schools  akd   School  Dibtmcts— Tkaoh- 

■B8— iNSTBDCnORB. 

Under  Ky.  St.  1903,  i  4445,  providing  that 
the  contract  between  a  school  teacher  and  the 
■chool  trustees  shall  not  be  entered  into  before 
the  1st  of  July  of  the  calendar  year  in  which 
the  school  is  to  b^in,  a  contract  made  prior  to 
tliat  date  is  void. 

2.  iRJtJHOnON— IKTEBFESENO*  WITH  OOOCPA- 
TIOH. 

One  having  a  valid  contract  with  a  school 
district  for  the  teaching  of  a  school  may  have 
an  injunction  restraining  one  claiming  under 
an  invalid  contract  from  molesting  plalntiS  in 
performing  his  contract. 

Appeal  from  Circuit  Coart,  Lee  Oonnly. 

"Not  to  be  ofScially  reported." 

Action  by  J.  Henry  Daniels  against  Lnden 
Treadway.  Judgment  for  plaintiff,  and  de- 
fendant  appeals.    Affirmed. 

J.  B.  White  and  Wtiite  &  Roberts,  for  ap- 
pellant O.  H.  Pallards,  Sutton  &  Hursb,  and 
&  P.  Stamper,  for  appellee. 

NUNN,  J.  This  is  the  sec(Mid  appeal  of 
this  case.  On  the  former  appeal  the  case  was 
dismissed.  See  60  S.  W.  412,  22  Ky.  Law 
Rep.  1275.  On  the  return  of  the  case  it  was 
tried,  and  a  final  Judgment  was  rendered, 
from  wliicb  appellant  again  appeals. 

Each  of  the  parties  claimed  a  contract  with 
the  trustees  of  school  district  No.  4,  Lee 
county,  to  teach  a  school  in  that  district 
Appellee  instituted  an  action  against  appel- 
lant to  have  the  court  enjoin  and  restrain 
him  from  interfering  with  or  molesting  the 
appellee  in  the  teacliing  of  the  school.  The 
necessaiT  allegations  were  made  In  the  plead- 
ings. Appellant  contends  that  be  held  the 
only  valid  contract  for  the  teaching  of  that 
school.  In  this  he  is  in  error,  for  it  appears 
tliat  his  alleged  contract  was  made  some  time 
In  April  or  May.  Section  4445,  Ky.  St  1903, 
provides  that:  "The  contract  between  the 
teacher  and  trustees  shall  not  be  entered  into 
before  the  first  of  July  of  the  calendar  year 
in  which  the  school  is  to  begin."  The  appel- 
lant's contract  was  made  prior  to  July  1st, 
and  was  therefore  not  valid,  and  be  had  no 
light  to  teach  the  school 

Appellant  also  contends  tliat  appdlee  liad 
no  right  to  institute  and  maintain  tills  ac- 
tion: that,  if  the  right  to  do  so  existed,  it  was 
in  the  trustees  of  that  district  This  court 
has  in  several  cases  upheld  the  right  of  a 
teacher  to  Institute  and  prosecute  an  action 
like  this.  See  the  case  of  Scott  ▼.  Pendly, 
114  Ky.  60C,  71  S.  W.  647.  The  appellee  in 
tills  case  was  the  real  party  in  Interest,  and 
the  appellant  was  attempting  to  deprive  blm 
of  a  valuable  right,  and  we  can  see  no  reason 
wby  be  should  not  lie  permitted  to  maintain 
an  action  for  the  redress  or  prevention  of  the 
wrongs  perpetrated  or  being  perpetrated  upon 
him  by  the  appellant 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 


BARROW  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    May  9,  1906.) 

Blkotiors— Violation  or  Elkction  Laws— 
RsFxrsAL  TO  Pebuit  a  Voteb  to  Voix — Lla- 

BILITT   OF  CLEBKS  OF  ELKOTIOR. 

Ky.  St  1903,  (  158.3,  prescribing  a  pnnish- 
ment  for  any  officer  of  election  knowingly  refna- 
ing  to  receive  the  vote  of  a  qualified  voter, 
when  considered  in  connection  with  other  pro- 
visions of  the  section  making  it  an  ofFense  for 
any  election  officer  to  receive  or  record  a  vots 
at  an  unlawful  place,  and  with  section  1484,  au- 
thorizing the  sheriet  to  act  as  umpire  when  the 
judges  of  election  shall  disagree  as  to  the  quali- 
fication of  one  seeking  to  vote,  and  with  sectioa 
1577,  prescribing  a  punUihment  for  election 
officers  violating  a  duty  imposed  on  them  by  law. 
does  not  apply  to  the  derbi  of  election. 

Appeal  from  Circuit  Qonrt  Logan  County. 

"To  be  officially  reported." 

James  L.  Barrow  was  convicted  of  pr» 
venting  a  voter  from  voting  at  a  general 
election,    and  he  appeals.    Reversed. 

J.  C.  Browder,  for  appellant  N.  B. 
Hays,  Atty.  Oen.,  and  a  H.  Morris,  for 
the  Commonwealth. 

BARKER,  J.  James  I*  Barrow  was  in- 
dicted for  knowingly  preventing  F.  A.  Bell 
from  voting  at  the  general  election  in  1903, 
held  in  Cave  Spring  precinct  No.  17,  in  Lo- 
gan county,  Ky.  To  this  indictmoit  he 
pleaded  not  guilty,  but  upon  a  trial  before 
a  Jury  he  was  found  guilty,  and  Ills  punish- 
ment fixed  as  the  statute  provides.  From 
the  Judgment  based  upon  this  vordlct  be  is 
Iiere  on  appeal. 

At  the  election  und»  consideration  the 
appellant  was  cleric  F.  A.  Bell  presented 
himself  and  offered  to  vote,  but  a  question 
was  raised  as  to  bis  right  so  to  do.  The 
Judges  differed  as  to  this,  and  the  sheriff 
decided  with  that  Judge  who  favored  the 
applicant's  right  to  vote.  Although  we 
think  the  evidence  is  vague  and  uncertain 
as  to  whether  or  not  appellant  refused  to 
prepare  and  deliver  a  ballot  to  Bell  after  a 
majority  of  the  judges  had  decided  in 
favor  of  his  right  to  vote,  it  may  be  con- 
ceded after  a  verdict  of  guilty  tiiat  there 
was  evidence  sufficient  to  convict  him. 
The  first  question  arising  on  the  record  is 
whether  or  not  that  part  of  section  1588, 
Ky.  St  1903,  under  which  the  indictment 
was  found,  applies  to  clerks  of  elections. 
The  section  is  as  follows:  "Any  officer  of 
election  who  shall  receive,  or  assent  to  re- 
ceive, or  record  a  vote  at  an  election  at  a 
time  or  place  known  by  him  not  to  be  the 
time  and  place  lawfully  appointed,  or  who 
shall  knowingly  receive  the  vote  of  any 
other  than  a  qualified  voter,  or  so  refuse  to 
recdve  the  vote  of  a  qualified  voter,  shall, 
for  every  such  offense,  be  fined  from  fifty 
to  five  hundred  dollars,  forfeit  any  office 
be  then  holds,  and  be  disqualified  from 
ever  holding  any  office." 

Observe  that  three  distinct  offenses  are 
here  created  and  punished:    (1)  Tbe  hold- 
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ing  of  an  election  at  an  unlawful  place  or 
time;  (2)  knowingly  receiving  an  unlaw- 
ful vote;  (8)  knowingly  refusing  to  receive 
a  lawful  vote.  The  language  as  to  the 
first  Includes  all  the  officers  of  election, 
shown  by  denouncing  the  Illegal  exercise 
of  the  duties  of  each.  It  Is  made  an  of- 
fense to  receive,  or  assent  to  receive,  or  to 
record,  a  vote  at  an  unlawful  time  or 
place.  Here  the  word  "record"  shows  the 
Inclusion  of  the  clerk,  because  to  record 
the  votes  Is  his  particular  .duty.  The  un- 
lawful receiving  or  assenting  to  receive 
votes  Includes  only  the  Judges  and  sherlfT 
who  discharge  this  duty.  But  the  word 
"record"  does  not  occur  In  describing  the 
second  and  third  offenses,  and  the  omis- 
sion Is  pregnant  with  significance.  In 
these  the  illegal  acts  consist  in  knowingly 
receiving  illegal,  or  knowingly  refusing  to 
receive  legal,  votes.  The  omission  of  the 
word  "record"  in  connection  with  these 
offenses  shows  that  the  clerk  was  not  in- 
tended to  be  Included,  because  to  record, 
or  refuse  to  record,  compasses  his  whole 
duty  in  the  premises.  This  is  entirely  con- 
sonant with  reason.  All  the  officers  are 
forbidden  to  participate  in  an  Illegal  elec- 
tion, and  each  is  therefore  forbidden  to  ex- 
ercise his  particular  duty  with  reference 
thereto.  To  hold  an  nigral  election  all 
must  participate,  and  therefore,  to  prevent 
an  illegal  election,  the  exercise  of  the  duty 
of  each  in  reference  thereto  is  made  a 
crime.  Not  so  as  to  the  second  and  third 
offenses.  With  the  receiving  or  refusing 
to  receive  votes,  the  clerk  has  no  voice  un- 
der the  statute.  The  decision  as  to  the 
right  of  suffrage  Is  primarily  with  the 
judges.  If  they  disagree,  then  the  sheriff 
acts  as  umpire  between  them.  Section 
1484,  Ky.  St  1908.  Suppose  the  clerk 
should  believe  the  proposed  voter  qualified, 
but  the  Judges  decided  him  unqualified: 
must  the  clerk,  in  the  face  of  the  decision 
of  those  having  the  right  to  decide  this 
question,  override  their  Judgment  and  re- 
cord the  vote  in  spite  of  it?  Of  what  avail 
iB  the  provision  of  the  statute  that  the 
Judges  must  decide  the  question  of  the 
voter's  right  to  suffrage,  if  the  clerk  may 
veto  their  decision?  And  yet  to  this  posi- 
tion we  are  driven  if  the  clerk  is  included 
In  the  meaning  of  the  statute  under  which 
this  indictment  was  found.  If  a  voter  pre- 
sents himself,  who  is  known  by  the  clwk 
to  be  a  qualified  voter,  but  who  the  Judges 
decide  is  unqualified,  the  clerk  is  placed 
In  this  position:  If  he  refuses  to  give  the 
voter  a  ballot  and  receive  his  vote,  he  is 
guilty  of  knowingly  refusing  to  receive  the 
vote  of  a  qualified  voter;  if  he  gives  the 
voter  a  ballot  and  records  his  vote,  he 
overrides  the  opinion  of  the  Judges  that 
the  applicant  is  not  qualified. 

Such  a  construction  of  the  statute  would 
throw  the  holding  of  an  election  into  chaos; 
and  to  escape  ao  obvious  an  anomaly  we 


conclude  that  the  clerk  had  nothing  to  do 
with  the  receiving  or  refusing  to  receive 
votes,  and  is  not  Included  In  the  language 
of  the  statute  under  which  the  appellant 
is  prosecuted.  If  the  clerk  refuses  to 
obey  the  order  of  the  Judges,  be  may  be 
punished  under  section  1577,  Ky.  St  1903, 
which  Is  as  follows:  "Any  public  ofilcer 
upon  whom  a  duty  Is  Imposed  under  this 
chapter,  and  no  penalty  provided  for  the 
violation  thereof,  who  shall  willfully  neg- 
lect to  perform  such  duty,  or  who  shall 
willfully  perform  It  in  such  a  way  as  to 
hinder  the  objects  of  this  law,  shall  be 
punished  by  a  fine  of  fifty  dollars  and  Im- 
prisonment In  the  county  Jail  for  two 
months."  Our  conclusion  Is  that  that  part 
of  section  1583  under  which  appellant  was 
Indicted  does  not  apply  to  the  clerks  of 
election,  and  the  demurrer  to  the  indict- 
ment herein  should  have  been  sustained. 
The  Judgment  Is  reversed  for  proceedings 
consistent  herewith. 


TOKPBT  V.  NATIONAL  LIFE  IN&  00. 
(Court  of  Appeala  of  Kentucky.  May  9,  1908.) 
InsuBANCE — Evidence  of  CoNTSAcr. 

There  can  be  no  recovery  of  life  Insntanoe^ 
there  being  no  evidence  of  a  contract  of  in- 
surance, except  the  statements  of  witnesses  that 
the  local  Insurance  agent  told  them  he  had  writ- 
ten insurance  for  deceased,  which  was  properly 
excluded,  and  It  appearing  that  deceased  merely 
made  application,  and  had  a  medical  examina- 
tion, and  neither  paid  nor  secured  the  first  pre- 
mium, and  that  the  application  and  medical 
examination,  though  deposited  in  the  mail  for 
the  company,  were  not  forwarded,  but  were 
withdrawn  on  the  local  agoit  learning  of  the 
death  of  the  applicant 

Appeal  from  Circuit  Court,  Lee  Goanty. 

"Not  to  be  officially  reported." 

Action  by  Magdollne  Torpey  against  the 
National  Life  Insurance  Company.  Jodg- 
moit  for  defendant  Plaintiff  appeals.  Af- 
firmed. 

J.  M.  Beatty  and  J.  B.  White,  fbr  appellant 
Jn.  Smith  Hays,  for  appellee. 


CARROLL,  G.  The  appellant  who 
the  plaintiff  t>elow,  brought  this  suit  against 
the  appellee  to  recover  from  it  $1,000  that 
she  alleged  she  was  entitled  to  as  the  bene- 
ficiary in  a  contract  of  insurance  made  on 
May  19,  190S,  betwem  the  appellee  and  ber 
husband,  Michael  W.  Torpey.  Upon  a  trial 
of  the  case  the  court  peremptorily  Instmcted 
the  Jury  to  find  a  verdict  for  appellee,  and  of 
this  ruling  and  Judgment  thereon  the  appel- 
lant complains. 

The  record  shows  that  on  tiie  19th  of  May. 
1903,  Michael  W.  Torpey  applied  In  writing 
for  $1,000  Insurance  in  the  appellee  company, 
and  on  the  same  day  was  examined  by  the 
medical  examiner  of  the  company.  On  tbe 
22d  day  of  May,  1903,  Torpey,  who  at  tbe 
time  he  made  the  application  was  In  sound 
health,    was   suddenly   stricken   and   died; 
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and  at  the  time  of  bla  death  neither  the 
application  nor  the  medical  examination  had 
been  received  by  the  company,  nor  had  any 
policy  of  Insurance  been  issued  to  him,  nor 
had  any  part  of  the  premium  of  138.06  been 
paid.  There  la  attached  to  his  application  a 
blank  receipt  tor  the  first  premium.  The 
printed  matter  on  this  receipt  shows  that 
"It  must  be  executed  and  given  to  the  ap- 
plicant in  case  the  premium  Is  paid  to  se- 
cure the  Insurance  if  the  risk  Is  accepted; 
otherwise.  It  must  not  be  detached" — and  also 
states  that,  "If  the  application  Is  approved, 
policy  will  be  issued  and  in  force  from  this 
date :  If  not  approved,  the  sum  collected  shall 
be  returned  without  deduction."  There  Is 
also  printed  In  this  application  this  agree- 
ment: "I  hereby  agree  that  this  applica- 
tion and  the  answer  made  to  the  medical 
examiner  and  the  policy  applied  for  shall 
constitute  the  entire  contract  between  the  par- 
ties hereto."  On  the  medical  examination 
there  is  a  statement,  signed  by  Torpey  and 
attested  by  the  medical  examiner,  which 
states  that  "I  [Torpey]  have  read  ail  the 
statements  and  answers  in  this  application 
and  warrant,  and  agree  on  behalf  of  myself 
and  of  any  person  who  shall  have  or  claim 
any  Interest  in  any  contract  Issued  hereun- 
der, that  any  policy  Issued  on  this  applica- 
tion shall  not  take  effect  nntll  the  first 
premium  thereof  shall  have  been  actually 
paid  to  the  company  during  my  lifetime  and 
good  health." 

The  evidence  is  conclusive  that  no  part  of 
the  premium  was  ever  paid,  nor  was  any  note 
or  obligation  of  any  kind  executed  for  any 
part  of  it  In  fact,  there  is  no  dispute  about 
this.  It  appears  that  after  the  local  agent 
bad  deposited  in  the  post  office,  addressed 
to  the  company,  the  application  and  the  med- 
ical examination,'  and  before  the  letter  bad 
been  forwarded  by  the  postal  authorities, 
the  agent  learned  of  the  death  of  Torpey, 
and  withdrew  the  application  and  the  med- 
ical examination  from  the  office,  and  con- 
8«!quently  neither  of  them  were  ever  delivered 
to  the  appellee.  It  was  the  duty  of  the  local 
Agent  to  take  the  application  and  forward 


It  and  the  medical  examination  to  the  com- 
pany, when,  if  approved  by  the  company, 
the  policy  was  Issued  by  It  Appellant  intro- 
duced witnesses  and  offered  to  prove  by  them 
tliat  the  local  agent  said  that  he  had  written 
insurance  for  Torpey,  and  also  that  the 
agent  had  taken  out  of  the  post  office  the 
envelope  containing  the  medical  examination 
and  the'  application,  and  that  the  witnesses 
had  taken  out  Insurance  with  this  agent  who 
did  not  require  of  them  a  payment  of  the 
first  premium  In  cash,  but  gave  them  time 
to  pay  it  This  evidence  was  excluded  from 
the  Jury  <m  motion  of  appellee,  and  cotmsel 
insists  that  it  was  comi>etent  tor  the  purpose 
of  showing  that  the  contract  had  been  made 
between  Torpey  and  the  company,  acting 
through  Its  agent  Under  the  facts  of  this 
case,  we  cannot  agree  to  this  view. 

There  Is  no  evidence  that  any  contract  of 
Insurance  was  made,  except  the  statements 
before  mentioned  that  the  agent  said  to  wit- 
nesses that  he  had  written  Insurance  for 
Torpey,  and  which  was  properly  excluded 
by  the  court  On  the  contrary,  the  evidence 
is  conclusive  that  no  binding  contract  of 
insurance  had  been  made  All  that  Torpey 
did  was  to  apply  for  Insurance.  The  facts 
of  this  case  fall  far  short  of  bringing  it 
within  the  rule  laid  down  in  National  Life 
Ins.  Co.  V.  Tweeddell,  58  S.  W.  699,  22  Ky. 
liSw  Rep.  881,  Lee  v.  Union  Central  Life 
Ins.  Co.,  41  S.  W.  319,  19  Ey.  Law  Rep. 
608,  and  Connecticut  Indemnity  Association 
T.  Grogan's  Adm'r,  52  S.  W.  959,  21  Ky.  Law 
Rep.  717,  In  each  of  which  cases  the  first 
premium  had  either  been  paid  or  secured  to 
be  paid  to  the  satisfaction  of  the  local  agent, 
and  the  policies  bad  been  Issued  by  the  com- 
panies, but  are  fully  covered  by  the  case  of 
Horhie  V.  New  York  Life  Ins.  Co.,  87  S.  W. 
274,  27  Ky.  Law  Rep.  883.  in  which  it  was 
held,  in  a  case  very  similar  to  this,  that 
there  could  be  no  recovery,  and  by  the 
principles  of  law  announced  in  St  Lonls  Mu- 
tual Life  Ins.  Ga  ▼.  Kennedy,  6  Bush,  450. 

We  find  no  reason  for  reversing  the  judg- 
ment of  the  lower  court  and  it  is  affirmed. 
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CLVB  LAND  &  CATTLE  CO.  et  aL  t. 
WALL.1 

(Bapreme  Court  of  Texaa.    March  26,  1906.    Oa 
Rebearins,  May  23,  1906.) 

1.  ADVEB8E  Possession— Patment  or  Taxes. 

In  trespass  to  try  title,  brought  in  April, 
1904,  it  appeared  that  defendants  had  been 
in  possession  for  five  years  up  to  December, 
1903,  but  they  liad  not  paid  the  taxes  for  the 
year  1903,  at  the  time  of  the  commencement 
of  the  suit  BeU,  that  defendants  had  not 
acquired  title  by  adverse  possession  under  the 
flye-year  statute  of  limitations,  for  there  was 
a  period  in  which  they  could  have  paid  the 
taxes  before  the  commencement  of  the  suit. 
[Bd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  S{  504,  625- 
527.] 

2.  Same. 

In  trespass  to  try  title.  It  appeared  that 
an  undivided  half  interest  had  been  conveyed 
to  a  defendant  for  his  own  use  and  that  the 
other  half  interest  had  been  conveyed  to  him 
for  the  use  of  a  firm  of  which  he  was  a  partner. 
Possession  of  the  land  had  been  held  for  five 
years  under  the  deed  and  defendant  had  paid 
taxes  on  his  undivided  half  interest  for  five 
years  before  the  commencement  of  the  suit. 
Held,  that  defendant  had  acquired  a  half  in- 
terest by  adverse  possession  under  the  five- 
year  statute  of  limitations,  though  the  taxes 
on  the  other  undivided  ha>f  had  not  been  paid 
during  the  five  years. 
8.  TsESPAas  TO  Tbt  Title  —  Paymbrt  o» 

PUBCHASE  PBICE. 

A  vendor's  Hen  was  foreclosed  and  a  third 
Iterson  purchased  the  same  at  the  foreclosure 
■ale.  Subsequently  the  assignee  of  the  vendor 
under  an  assignment  for  the  benefit  of  creditors 
conveyed  the  land.  Beld,  that  one  claiming  un- 
der the  purchaser  at  the  foreclosure  sale  was 
entitled  to  recover  the  land  in  trespass  to  try 
title  without  paying  the  purchase  price. 
4.  Advebse    Possksbior— Possession    ukdeb 

Deed— Descbiption  or  Deed— SnrFiciENCT. 
A  deed  which  locates  a  comer  and  gives 
courses  and  distances  is  sufficiently  definite  to 
sustain  the  five-year  statute  of  limitations  by 
reason  of  the  grantee's  possession  for  five 
years,  though  it  refers  to  an  unrecorded  deed. 

[Bd.  Note. — For  cases  \a  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  f§  463-167.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

AcUon  by  J.  W.  Wall  against  the  Club 
Land  &  Cattle  Company  and  others.  Judg- 
ment of  the  Court  of  Civil  Appeals  (88  S.  W. 
634)  reversing  a  Judgment  for  defendants 
and  rendering  one  In  favor  of  plaintiff.  De- 
fendants bring  error.  Reversed  and  Judg- 
ment ordered. 

Matlock,  Miller  &  Dyrus,  for  plaintiffs  in 
error.  Montgomery  &  Hughes,  for  defendant 
in  error. 

BROWN,  J.  On  April  11,  1904,  Wall  filed 
this  suit  In  trespass  to  try  title  against  the 
Club  Land  A  Cattle  Company,  A.  L.  Matlock, 
George  E.  Miller,  and  P.  B.  Dycus,  to  recover 
119  acres  of  land  situated  in  Archer  county. 
The  defendants  pleaded  by  general  demurrer, 
not  guilty,  and  the  statute  of  limitations  of 
three  and  five  years,  with  other  special  pleas 

'Corrected   opiatoa.   Wm   tormtt  ODinloa.  ass  U 
B.  W.  T% 


not  necessary  to  mention  here.  At  the  trial 
the  court  In  its  charge  submitted  only  the  is- 
sue of  the  statute  of  limitations  of  five  years 
to  the  Jury.  Verdict  ■was  returned  for  the 
defendants  and  Judgment  entered  according- 
ly,  which  Judgment  was  by  the  Court  of 
Civil  Appeals  reversed,  and  Judgment  render- 
ed for  Wall  for  the  land,  88  S.  W.  6S4. 

The  facts  which  are  pertinent  to  the  Issns 
presented  here  are,  B.  B.  Harold  and  E.  H. 
East  are  the  common  source  from  which  botb 
parties  claim  title.  Harold  and  East  conveyed 
the  land  to  W.  A.  Squires  and  T.  F.  Hurley, 
retaining  a  vendor's  lien  for  the  unpaid  pup- 
chase  money.  In  1896,  Harold  and  Bast,  be- 
ing Insolvent,  made  a  statutory  deed  of  as- 
signment conveying  their  property  including 
the  note  of  Squires  and  Hurley  and  embra- 
cing all  vendor's  liens  to  M.  Harold,  assignee^ 
for  the  benefit  of  the  creditors  of  the  said 
Harold  and  East  Hurley  died,  leaving  his 
wife  surviving,  and  a  will  In  which  his  wife, 
Fredericka,  was  the  sole  devisee  and  ezecn- 
triz,  to  administer  the  estate  under  the  or- 
ders of  the  county  court  Mrs.  Fredericka 
Hurley  qualified  as  executrix  of  the  estata. 
M.  Harold,  the  assignee,  brought  suit  against 
Squires  and  Fredericka  Hurley  as  executrix 
upon  the  vendor's  lien  note,  and  secured  a 
Judgment  for  $679.54,  foreclosing  the  rendor's 
Hen  upon  the  land  in  controversy.  The 
Judgment  directed  an  order  to  issue  for  the 
sale  of  Squires'  half  interest  in  the  land  and, 
as  to  Mrs.  Hurley  executrix  it  should  be 
certified  to  the  county  court  for  enforcement 
An  order  of  sale  was  issued.  Squires'  interest 
in  the  land  was  sold  regularly  and  bid  In 
by  Mrs.  Mary  A.  King  on  the  first  Tuesday 
in  January,  1897,  the  deed  being  executed 
January  6,  1897.  No  steps  appear  to  taava 
been  taken  against  the  estate  of  Hurley  Im 
the  county  court  On  December  24,  1896^ 
Sirs.  Hurley  In  her  own  name  and  right  made 
a  quit  claim  deed  to  her  interest  in  the  land 
to  Mary  A.  King.  On  December  5,  1898,  H. 
Harold,  as  assignee  of  £:.  H.  East,  conveyed 
the  land  to  B.  B.  Carver,  which  deed  was 
filed  for  record  on  December  14,  1898,  and 
on  the  same  day  Carver  leased  the  land  to 
the  Club  Land  &  Cattle  Company,  who,  on 
the  same  day,  took  possession  thereof  and 
continued  In  possession  holding  under  Car- 
ver and  his  subsequent  vendees  up  to  the  fllinf 
of  this  suit  November  23,  1899,  Carver  con- 
veyed an  undivided  one-half  Interest  In  the 
land  to  F.  B.  Dycus,  the  deed  being  recorded 
November  80,  1899,  and  on  July  2,  1902,  Car- 
ver conveyed  the  other  half  Interest  In  the 
land  to  F.  E.  Dycus  for  the  benefit  of  him- 
self and  his  partners,  Matlock  and  Miller, 
which  deed  was  recorded  January  17,  190& 
The  iiosBesslon  of  the  land  was  held  for  five 
years  up  to  December  14,  1903,  and  -B.  B. 
Carver  and  Dycus  paid  all  taxes  on  the 
land  as  they  accrued  for  the  years  1898, 
1899,  1900,  1901.  1902,  and  F.  B.  Dycns  paid 
taxes  on  his  one-half  for  1903  before  this 
suit  was  Instituted,  bat  the  taxes  on  tlM 
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other  half  of  the  land  for  the  year  1908  were 
not  paid  nntll  after  the  Institution  of  this 
suit  The  land  was  described  in  the  deed 
from  Harold  to  Carver  and  In  the  deeds  of 
Carver  to  Dycus  as  follows:  "Second 
tract:  100  acres  being  a  part  of  the  J. 
Ostane  survey,  No.  83,  and  described  as  fol- 
lows: Beginning  at  S.  E.  Cor.  of  the  280- 
acre  tract,  deeded  by  Harold  and  East  to 
J.  S.  Scott  In  the  S.  W.  Cor.  of  said  survey; 
thence  north,  1,340  varas,  to  N.  K  Cor.  of 
said  280-acre  tract;  thence  east,  420  varas; 
thence  south,  1340  varas;  thence  west,  on 
south  line  of  said  survey,  420  varas,  to  the 
beginning."  "Third  tract:  All  the  right, 
title,  and  Interest  of  said  assigned  estate, 
Including  the  superior  title  held  by  the  as- 
signed estate  of  B.  H.  East  to  the  following 
described  tract  of  land,  situated  In  Archer 
county,  Tex.,  and  being  a  part  of  said  Oatane 
survey,  containing  119  acres,  beginning  at 
the  S.  E.  Cor.  of  said  100-acre  tract  on  the 
south  line  of  said  survey ;  thence  north,  1,340 
varas,  to  N.  E.  comer  of  said  tract;  thence 
SCO  varas  east;  thence  south,  1,340  varas,  to 
the  south  line  of  said  survey;  thence  west, 
420  varas,  to  the  beginning."  The  last  tract 
Is  In  controversy  in  this  case. 

The  Court  of  Civil  Appeals  held  that  the 
statute  of  five  years'  limitation  was  not  avail- 
able to  the  defendants  below  for  any  part  of 
the  land,  because  the  taxes  for  the  year  1903 
on  one-half  undivided  Interest  in  It  were 
not  paid  before  the  institution  of  this  suit 
We  are  of  opinion  that  In  this  holding  the 
court  committed  error  as  to  that  undivided 
one-half  interest  which  was  claimed  by  F. 
E.  Dycus  IndlTldually,  but  that  the  holding 
was  correct  as  to  the  half  interest  which  was 
claimed  by  the  firm  composed  of  Matlock, 
Miller  &  Dycus.  -The  plaintiffs  in  error 
claim  that  because  the  period  of  limitation 
expired  before  the  time  at  which  the  state 
could  have  forced  the  claimants  to  pay  the 
taxes  for  1903,  the  title  vested  without  the 
payment  of  the  taxes,  and  that  the  subse- 
quent payment  made  was  sufficient  It  Is 
true  that  if  the  period  of  limitation  of  five 
years  had  expired  prior  to  the  1st  day  of 
October,  1903,  the  defense  could  have  been 
maintained  in  this  case  without  the  payment 
of  the  taxes  for  that  year,  because  no  taxes 
could  be  paid  upon  the  land  prior  to  October 
1st,  therefore,  at  the  expiration  of  the  five 
years,  the  title  would  have  vested  without 
the  payment  of  the  taxes  for  100,3.  Mari- 
posa li.  &  C.  Co.  V.  Silllman  (Tex.  Civ.  App.) 
27  8.  W.  773.  Halbert  v.  Brown  (Tex.  Civ. 
App.)  31  8.  W.  5.35.  The  reason  for  holding 
that  it  is  unnecessary  to  pay  the  taxes  un- 
der snch  circumstjincea  Is,  that  the  claimants 
could  not  have  paid  them  before  the  expira- 
tion of  the  period  of  limitation ;  but  in  this 
case  there  was  a  period  of  time  from  the  1st 
day  of  October  until  the day  of  No- 
vember, in  which  the  plaintiffs  in  error 
misbt  have  paid  the  taxes  for  1808,  and  it 


was  their  duty  to  make  the  payment  The 
indulgence  by  the  state  to  the  1st  of  March 
did  not  relieve  the  taxpayer  of  the  duty  to 
pay  at  any  time  between  the  Ist  of  October 
and  the  1st  of  March.  When  this  suit  was 
instituted  the  possession  of  the  half  Interest 
which  belonged  to  the  firm  had  continued 
for  full  five  yeara  and  more,  but  the  title  had 
not  been  divested  out  of  the  true  owners  of 
the  land  because  the  taxes  on  that  half  in- 
terest for  1006  had  not  been  paid,  and,  there 
being  no  title  In  Matlock,  Miller  &  Dycus  at 
the  date  of  the  institution  of  this  suit,  no 
act  of  theirs  done  thereafter  could  divest 
the  title  out  of  the  plaintiff. 

The  court  erred,  however.  In  entering 
Judgment  for  the  defendant  In  error  for  the 
entire  tract,  because  under  the  facts  F.  EL 
Dycus  was  entitled  to  a  Judgment  for  one- 
half  interest  therein  by  virtue  of  his  title  by 
limitation  of  Ave  years.  The  C!Ourt  of  Civil 
Appeals  held  that  he  could  not  avail  himself 
of  the  statute  of  limitations  because  the  taxes 
had  not  been  paid  upon  the  entire  tract  of 
119  acres.  But  in  this  the  court  failed  to 
distinguish  between  the  one-half  interest 
which  was  held  personally  by  F.  B.  Dycus 
and  the  rights  of  the  partnership  in  the  other 
half.  The  two  rights  were  Just  as  distinct 
after  the  second  deed  was  made  by  Carver 
to  Dycus,  conveying  one-half  Interest  in  the 
land  to  the  partnership,  as  It  was  before. 
While  It  Is  true  that  Dycus  owned  one-third 
of  the  one-half  conveyed  to  the  firm.  It  is 
also  true  that  the  other  members  of  the  firm 
owned  no  part  of  his  half,  and  the  mere  fact 
that  one  party  had  an  Interest  in  both  does 
not  have  the  effect  to  consolidate  and  blend 
them  as  a  whole.  Suppose,  for  instance, 
that  Dycns  had  failed  to  pay  the  taxes  for 
the  year  1903  on  his  half  of  the  land,  but 
that  the  taxes  on  the  firm's  interest  had  been 
paid,  would  the  failure  of  Dycus  to  pay  on  bis 
half  Interest  prevent  the  firm  from  pleading 
limitation  as  to  their  half?  We  think  that 
such  a  contention  would  not  be  made,  and 
yet.  It  .serves  most  definitely  to  show  that 
the  two  interests  were  distinct  and  that  the 
principle  applied  by  the  Court  of  Civil  Ap- 
peals Is  not  applicable  to  a  case  of  this  kind. 
The  case  of  Kelly  v.  Medlin,  26  Tex.  48,  up- 
on which  the  ruling  of  the  court  must  rest 
Is  entirely  different  In  its-  facts  from  thte 
case.  In  that  case  the  deed  purported  to  con- 
vey 320  acres  of  land,  and  the  proof  showed 
payment  of  taxes  on  leas  than  that  amount 
In  this  case  Dycus'  deed  showed  a  conve.vance 
of  one-half  interest  In  119  acres,  and  the 
proof  showed  a  payment  on  59%  acres  of 
the  land,  so  that  all  of  the  land  which  was 
described  in  the  deed — 59%  acres—was  ren- 
dered for  taxes  and  the  taxes  paid  regularly 
for  five  years.  This  entitled  Dycus  to  judg- 
ment against  the  plaintiff  below  for  the  one- 
half  Interest  in  the  land. 

The  plaintiffs  in  error  claim  that  the  de- 
fendant in  error,  Wall,  should  not  be  allowed 
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to  recover  without  paying  the  purchase 
money  of  the  land.  That  doctrine  does  not 
aiq>Iy  to  the  facts  of  this  case.  When  M. 
Harold,  acting  as  assignee  of  East,  conveyed 
the  land  to  Carver,  no  title  whatever  passed 
to  the  latter,  because  the  Interest  of  East 
In  Squire's  half  had  been  sold  under  a  judg- 
ment foreclosing  the  vendor's  Hen,  and  had 
been  purchased  by  Mrs.  King,  under  whom 
Wall  claimed,  by  which  sale  East's  title  to 
<be  land  sold  passed  out  of  the  assignee.  By 
this  proceeding  the  assignee  elected  to  en- 
force the  lien,  and,  having  sold  part  of  the 
land,  he  could  not  disaffirm  the  sale  for  the 
remainder.  Gardener  v.  Griffith,  93  Tex.  355, 
60  S.  W.  814.  Therefore,  the  plaintiffs  In 
«rror  never  acquired  the  Interest  of  either  of 
the  original  vendors,  East  or  Harold,  in  this 
land.  To  -the  contrary,  the  .title  was  vested 
In  Wall  through  the  deed  from  Mrs.  Hurley 
to  Mrs.  King  and  the  purchase  of  Mrs.  King 
of  Squire's  Interest  at  the  foreclosure  sale. 

.The  defendant  in  error,  Wall,  claims  that 
the  deed  from  the  assignee,  Harold,  to  Carver 
is  not  sufficiently  definite  In  its  description 
of  the  land  to  sustain  the  statute  of  limita- 
tions, because  It  calls  to  be  taken  out  of  a 
tract  of  280  acres,  deeded  by  Harold  and  East 
to  J.  O.  Scott  out  of  the  J.  Ostane  survey 
No.  83,  and  because  It  Is  not  shown  that  the 
4eed  to  Scott  was  recorded  the  description 
Is  defective.  The  facts  of  this  case  are  qnlto 
■dlflferent  from  those  In  McDonough  v.  Jeffer- 
flon  County,  79  Tex.  535,  IS  8.  W.  490,  where 
the  deed  under  which  the  statute  of  limita- 
tions was  prescribed  contained  no  descrip- 
tion of  the  land  whatever,  but  referred  to 
another  deed  which  -was  not  of  record,  there- 
fore, there  was  no  such  deed  to  the  land  on 
record  as  was  required  by  the  stotute.  The 
deeds  Introduced  In  this  case  were  suffi- 
ciently definite  to  sustain  the  five  years' 
limitation. 

It  is  ordered  that  the  Judgment  of  the 
Oourt  of  C3vll  Appeals  be  reversed  and  that 
judgment  be  bere  entered  in  favor  of  J.  W. 
Wall  against  Matlock,  Miller  &  Dycno  and 
the  Club  Land  &  Cattle  Company  for  an 
ondlvlded  half  Interest  in  the  land  in  con- 
troversy, and  that  F.  E.  Dycus  recover  of 
Wall  an  undivided  half  Interest  In  the  said 
land.  It  Is  further  ordered  that  Wall  re- 
cover of  Matlock,  Miller  A  Dycus  and  from 
r.  E  Dycus  and  the  Club  Land  &  Cattle 
Company  all  costs,  except  the  costs  of  this 
court  whldi  will  be  adjudged  against  J.  W. 
Wall. 

On  Motion  for  Rehearing. 

In  the  original  opinion  we  said  that  the 
fiale  under  decree  of  foreclosure  passed  East's 
title  "In  the  land,"  when  It  should  have  been 
"In  the  land  sold."  We  have  corrected  that 
error,  and  have  stated  more  fully  the 
grounds  on  which  the  conclusion  Is  based. 

We  see  no  reason  to  change  our  Judgment, 
And  the  motion  Is  overruled.     '•'  \ 


WESTERN  SUPPI/T  A  MFO.  CO.  v.  UNIT- 
ED STATES  &  MEXICAN  TRUST  CO.* 

(Court  of  CivU  Appeals  of  Texas.    Jan.  27, 190& 
On  Rehearins,  Feb.  10,  190&) 

1.  COBPOBA.TXONS— Bonds— YAUDiTT—CoHsn- 

TTTTIONAL  PBOVISIONB. 

Const  art.  12,  8  6,  declaring  that  no  cor- 
porations shall  issue  bonds  except  for  money 
Said,  labor  done,  or  property  actually  received. 
oes  not  require  that  the  corporation  aball  re- 
ceive a  dollar  in  money  for  each  dollar  of  indebt- 
edness, but  that  the  amount  received  shall  bear 
some  reasonable  approximation  to  the  amount  of 
indebtedness. 

2.  ApFEAL  —  PBESriCPTIOHS  —  EVIDEHCK     *0 

SUPPOBT   Findings. 

On  appeal,  it  will  be  presumed,  in  the  ab- 
sence of  the  evidence,  that  there  was  evidence 
to  support  the  trial  court's  findings. 
8.  CoBPOBATioNs— Bonds— Adthobitt  o»  Cos- 

POBATION  to  PLEDOK. 

Authority  to  a  corporation  to  issue  bonds 
for  money  and  property  is  authority,  not  only  to 
sell  them,  but  to  pledge  them  for  such  considera- 
tion. 

4.  Same  —  Action  to  Ebtabubh  Vauditt  — 
Findings— SuFTiciKNCY. 

In  an  action  to  establish  the  validity  of 
certain  railroad  bonds  and  to  foreclose  a  mort- 
gage securing  them,  it  was  proper  for  the  conrt 
to  find  that  the  bonds  had  been  issued  and  ne- 
gotiated, and  were  acquired  for  value  and  good 
faith,  without  determining  either  the  amount 
due  on  the  bonds  or  who  lield  them,  etpedally 
where  the  court  reserved  the  right,  and  made 

erovision  therefor  in  the  decree,  to  allow  the 
ondholders  to  come  in  afterwards  and  provs 
up  their  ownership  and  indebtedness. 
6.  Saios. 

In  an  action  to  determine  the  validity  of 
certain  railroad  bonds  and  to  foreclose  a  mort- 
gage securing  them,  the  court  having  found  the 
amount  due  a  certain  bondholder,  it  was  not  nec- 
essary to  state  the  number  of  bonds  be  held. 

6.  Saw— FoBKCLOSxntB— Method  or  PBovma 
Indebted  NK8S. 

One  holding  bonds  pledged  as  collata«l 
security  la  entitled  to  prove  them  up,  to  ths 
extent  of  their  face  value,'  and  have  a  distribu- 
tion out  of  the  funds  accruing  from  a  sale 
under  a  foreclosure,  on  the  basis  of  the  bonds, 
to  the  extent  of  the  amount  of  his  primary  debt 
and  interest,  instead  of  on  the  basis  of  the  debt 
secured. 

7.  Same— Findings— StJFFiciEWCT. 

In  an  action  to  determine  the  validitr  of 
certain  railroad  bonds  issued  and  pledged  by 
the  corporation.  It  was  proper  for  the  court  to 
decree  the  validity  of  certain  of  the  bonds, 
without  stating  the  amount  of  the  debt  for 
which  they  had  been  pledged. 

8.  Saiix— Foreign  Cobpobatioms  —  Right  to 
Do  BusiwESS— What  Constitutes. 

Where  a  railroad  company  of  Texas  execut- 
ed a  mortgage  to  a  Missouri  trust  company  to 
secure  bonds,  and  the  trust  company  issued  trust 
certificates,  and  it  did  not  appear  that  the  co'- 
tificates  were  issued  in  Texas,  or  that  the  trust 
company  did  business  there,  and  the  deed  of  trust 
was  delivered  in  Missouri,  the  trust  company 
could  sue  to  foreclose  and  for  a.  receiver,  etc.. 
In  Texas,  without  having  taken  out  a  permit 
to  do  business  therein. 

On  Rehearing. 

ft  ArPEAi.  — PBESxniFTions  — Plbaoihos  to 

Sustain  Judohbnt. 

On  appeal.  It  will  be  presumed,  in  the  ab- 
sence of  the  pleadings,  that  thc^  were  sufficient 
to  sustain  the  Judgment. 

•Writ  of  error  denied  by  Supreme  Court  M arcb  8. 
190«. 
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Error  from  District  Court,  Harrison  Coun- 
ty; Rlcbard  B.  Levy,  Judge. 

Action  by  the  United  States  ft  Mexican 
Trust  Company  against  the  Western  Supply 
A  Manufacturing  Company.  Judgment  In 
faror  of  plaintlfl,  and  defendant  brings  er- 
ror.   Affirmed. 

F.  H.  Prendergast,  for  plaintiff  in  error. 
Co<A  &  Gossett  T.  S.  Miller,  and  A.  H.  Mc- 
Knight,  for  defendant  m  error. 

B0OB:hOUT,  J.  This  was  a  suit  brought 
by  the  United  States  &  Mexican  Trust  Com- 
pany in  the  district  court  of  Harrison  county, 
Tex.,  against  the  Texas  Southern  Railway 
Company,  to  establish  the  validity  of  792 
tMuds  of  the  said  railway  company,  of  the 
par  value  of  $1,000  each,  to  foreclose  a  mort- 
gage made  and  executed  by  the  said  railway 
company  to  secure  the  said  bonds,  and  to  have 
■a  receiver  appointed  to  take  charge  of  the 
mortgaged  property  of  the  railway  company 
pending  the  litigation.  The  petition  was  fll- 
-ed  on  July  11,  1904,  on  which  date  a  receiver 
was  appointed,  and  on  September  22,  1904, 
a  Judgment  was  rendered  declaring  the  792 
rbonds  valid  and  existing  obligations  of  the 
Texas  Southern  Railway  Company  foreclos- 
ing the  mortgage,  and  ordering  the  property 
«overed  thereby  sqld,  classifying  a  number 
of  claims  presented  on  the  part  of  interven- 
■en,  and  ordering  the  road  operated  by  the 
receiver,  who  had  been  theretofore  appoint- 
ed. The  mortgage  sought  to  be  foreclosed 
was  executed  by  the  Texas  Southern  Ball- 
way  Company  to  the  United  States  &  Mexi- 
can Trust  Company,  and  dated  July  1,  1902, 
to  secure  bonds  which  were  to  be  thereafter 
issned  by  the  railway  company  in  the  sum  of 
45,000,000,  or  so  much  thereof  as  the  railroad 
'Commission  of  Texas  should  allow.  Pursu- 
ant to  the  authority  of  the  railroad  oommls- 
«ion,  792  bonds  adjudged  by  the  court  to  be 
valid  and  existing  obligations  of  the  railway 
company,  were  Issued.  Certain  of  these 
bonds  were  issued  and  sold  to'  the  parties 
named  in  the  decree,  and  certain  of  them 
-were  issued  and  pledged  as  collateral  secu- 
rity. The  bonds  that  were  pledged  as  collat- 
eral security  were  Issued  under  a  contract 
with  the  Delaware  Western  Construction 
Company,  and  the  Texas  Southern  Railway 
Company,  and  were  for  indebtedness  Incur- 
red and  money  loaned  or  other  value  receiv- 
ed at  the  time  the  pledges  were  made,  and 
the  pledges  were  made  in  good  faith.  The 
United  States  &  Mexican  Trust  Company 
issued  its  certain  certificates,  called  "Collat- 
eral Trust  Certificates,"  to  the  amount  of 
.$1 75,000,  payable  to  bearer  and  running  three 
years  and  bearing  interest  at  the  rate  of  7% 
per  cent,  per  annum.  These  certificates  evi- 
dence the  primary  loans  for  which  some  of 
said  bonds  were  pledged  as  collateral  secu- 
rity, and  oteers  were  pledged  for  other  loans 
and  indebtedness. 

The  flnt  qnestioD  raised  1^  the  appeal 


Is  were  the  bonds  issued  for  a  consideration 
deemed  valuable  in  law?  The  decree  recites 
that  the  allegations  of  plalntifTs  petition 
are  true  The  allegations  in  the  petition  are 
in  substance  that  the  Texas  Southern  Rail- 
way Company  Issued  its  first  mortgage  bonds 
in  the  amount  of  $792,000  and  that  they  are 
valid.  The  decree  recites  that  these  bonds 
were  Issned  under  the  authority  and  approval 
of  the  Railroad  Commission  of  Texas,  and  are 
valid  and  existing  obligations  of  the  defend- 
ant; that  some  of  the  bonds  are  held  and 
owned  by  various  persons,  named  in  the  de- 
cree, In  absolute  ownership,  and  were  ac- 
quired for  value  and  in  good  faith.  There 
is  no  statement  of  facts  in  the  record.  The 
decree  recites  that  it  was  rendered  after  hear- 
ing of  evidence  and  th.e  several  reports  of 
the  master  in  chancery,  and  after  the  court 
had  been  fully  advised  in  the  premises.  The 
contention  insisted  upon  by  plaintiff  in  error 
seems  to  be  that  the  bonds  were  not  valid, 
in  that  they  were  not  issued  for  money  paid, 
labor  done,  or  property  actually  received. 
The  Constitution  provides  that  "no  corpora-  ■ 
tlon  shall  Issue  stodc  or  bonds,  except  for 
money  paid,  labor  done,  or  property  actually 
received  and  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void."  Const  art  12, 
I  6.  This  provision  of  the  Constitution  does 
not  require  that  the  corporation  sliaU  re- 
ceive a  dollar  in  money  for  each  dollar  of 
Indebtedness,  but  that  the  amount  received 
shall  bear  some  reasonable  approximation  to 
the  amount  of  indebtedness.  Northside  Ry. 
Co.  V.  Worthlngton,  88  Tex.  673,  30  S.  ,W. 
1055,  53  Am.  St  R^.  77&  The  decree  show- 
ing that  the  bonds  are  valid  obligations  of 
the  Texas  Southern  Railway  Company,  and 
that  the  owners  acquired  them  toe  value  and 
In  good  faith,  it  will  be  Inferred,  in  the  ab- 
sence of  a  statement  of  facts,  that  the  trial 
Judge  bad  before  him  evidence  that  they  were 
issued  for  a  consideration  authorized  by  the 
Constitution  and  statutes. 

5>ld  the  railway  company  have  authority  to  ^^ 
pledge  its  bonds  as  collateral  security  for 
money,  or  property  actually  received?  The 
railway  company  had  power  under  the  Con-  - 
stitutlon  to  issue  its  bonds,  and  we  think  the 
authority  Is  broad  enough  to  embrace  a 
pledge,  as  well  as  a  sale  of  Its  bonds.  When 
the  bonds  were  pl^jlged  and  money  or  prop- 
erty actually  received  as  a  result  of  snch 
pledge,  the  bonds  were  in  effect  "Issued  for" 
snch  money,  and  property.  Illinois  Trust  Co. 
V.  Paa  By.  Co.,  117  Cal.  332,  40  Paa  197; 
Duncomb  v.  Railway  Co.,  84  N.  Y.  190;  Nel- 
son V.  Hubbard,  96  Ala.  288,  11  South.  428, 
17  L.  R.  A.  375;  Railroad  Co.  v.  Dow,  120  U. 
S.  287,  7  Sup.  Ct  482,  30  Lw  Bd.  505;  Atlan- 
tic Trust  Ca  v.  Canal  &  Irrlgati<Mi  Co.  (O.  C) 
79  Fed.  842;  Railway  Gol  v.  Manhattan 
Trust  Co.,  92  Fed.  428,  34  C.  O.  A.  431;  Firth 
V.  Loan  &  Trust  Ca,  122  Fed.  571,  59  O.  C. 
A.  78.  The  decree  recites  that  "the  court 
doth  find  and'  doth  order,  adjudge,  and  decree 
that  the  following  of  said  mortgage  bonds 


Digitized  by  VjOOQIC 


988 


92  SOUTHWESTERN  REPORTER. 


(Tex. 


have  been  Issued,  and  are  now  beld  in  pledge 
made  by  the  defendant  by  and  with  the  Dela- 
ware Western  Construction  Company  for  In- 
debtedness Incurred  thereon  and  money  loan- 
ed or  value  recelyed  at  the  respective  times 
Bald  pledges  were  made  and  in  good  faith, 
and  that  said  bonds  are  now  held  by  tbe  fol- 
lowing named  persons  and  the  following 
owners."  It  then  recites  the  names  of  the 
pledgees,  the  amount  of  the  bonds,  and  tbe 
amount  of  the  debts  which  they  secure.  Tbe 
railway  company  had  the  right  to  pledge  its 
bonds  as  collateral  security  for  money  or 
property  actually  received  as  a  result  of  such 
pledge.  The  decree  shows  four  bonds  were 
issued,  one  to  Jacob  Kline,  one  to  E.  E.  Bar- 
ton, one  to  J.  H.  Fenner,  and  one  to  L.  E. 
Walker  and  12  to  L.  E.  Walker,  trustee,  and 
that  said  bonds  were  issued  for  value,  have 
been  negotiated,  and  are  held  in  absolute 
ownership  and  were  acquired  for  value  and 
in  good  faith.  As  stated,  there  being  no 
statement  of  facts  in  the  record,  and,  as  tbe 
Judgment  of  the  court  shows  that  it  was  ren- 
dered after  hearing,  the  evidence  and  the 
several  reports  of  the  master  in  chancery,  it 
will  be  conclusively  presumed  that  the  nec- 
essary facts  were  before  the  court  to  sup- 
port its  judgment  It  was  proper  for  the 
court  to  find  that  bonds  had  been  Issued  and 
negotiated  and  were  acquired  for  value  and 
In  good  faith  without  determining  either 
the  amount  due  on  the  bonds  or  who  held 
them,  especially  where,  as  in  this  Instance, 
the  court  reserved  the  right,  and  made  pro- 
vision therefor  in  the  decree,  to  allow  the 
bondholders  to  come  in  afterwards,  and 
prove  up  their  ownership  and  indebtedness. 

Complaint  Is  made  that  the  court  erred  in 
paragraph  10  of  said  decree,  in  subdivision 
"b"  thereof,  in  adjudging  that  there  was  due 
F.  M.  Hubbell  $49,927  on  certificates  number- 
ed from  6  to  27,  which  makes  only  22  certifi- 
cates; each  certificate  being  for  $1,000.'  The 
material  question  to  be  settled  by  the  decree 
was  the  amoimt  due  P.  M.  Hnbbell  and  this 
It  correctly  states  as  .$49,927.  It  was  not  nec- 
essary to  state  the  number  of  certificates  he 
held,  and  if  there  Is  a  clerical  error,  as  there 
seems  to  be,  in  stating  tbe  number,  it  be- 
comes immaterial,  in  view  of  the  fact  that 
the  amount  of  his  debt  is  correctly  shown. 
The  master's  report  oqpled  in  the  record 
shows  the  correct  number  of  certificates  held 
by  Hubbell,  and  gives  their  numbers.  These 
remarks  apply  to  the  fourth  and  fifth  assign- 
ments and  the  same  are  overruled. 

It  is  contended  that  the  court  erred  in 
adjudging  that  persons  named  In  the  decree 
who  hold  bonds  as  collateral  security  should 
pro  rate  in  the  proceeds  of  the  sale  of  the 
road  on  the  basis  of  the  collateral  held,  and 
a»t  on  the  basis  of  the  debt  secured.  The 
court  adjudged  that  the  holders  of  the  bonds 
pledged  as  security  for  their  Indebtedness 
against  the  railway  company  should  partici- 
pate In  the  proceeds  of  the  sale  of  the  mort- 
gaged property  until  their  primary  indebted- 


ness was  paid,  on  the  basis  of  the  bonds,  and 
not  on  the  basis  of  tbe  debt  The  decree  fur- 
ther provides  that  when  such  primary  indebt- 
edness is  paid  said  bonds  shall  be  redelivered 
to  defendant  railway  company.  In  this 
respect  the  decree  is  correct  One  holdinc 
bonds  pledged  as  collateral  security  la  entitl- 
ed to  prove  them  up  to  the  extent  of  their 
face  value  and  have  a  distribution  out  of  the 
funds  accruing  from  tbe  sale  under  a  foredo- 
sure,  on  the  basis  of  the  bonds  to  the  extent 
of  the  amount  of  his  primary  debt  and  Ii^ 
terest  5  Thwnpson  on  Cor.  8  6266;  Rice's 
Appeal,  79  Pa.  168;  Duncomb  v.  Railway 
Co.,  84  N.  Y.  190. 

The  eighth  assignment  of  error  Is,  the  court 
erred  in  subdivision  2  of  paragraph  10,  in 
adjudging  that  the  primary  debt  dne  P.  IL 
Hubbell  and  named  In  (a),  (b),  (c),  (d),  and 
(e),  in  subdivision  2  of  paragraph  10,  are  to 
be  paid  out  of  the  proceeds  of  the  sale  of 
the  road,  when  there  is  no  flrniing  that  said 
debts  are  due  by  the  Texas  Southern  Rail- 
way Company.  There  is  no  proposition 
presented  imder  this  assignment  nor  does 
it  clearly  appear  in  the  assignment  wherein 
there  is  error  in  tbe  paragraph  of  the  decree 
complained  of.  The  suit  was  brought  by  tbs 
United  States  &  Mexican  Trust  Company 
against  the  Texas  Southern  Railway  Com- 
pany, a  coriporation.  It  alleged  the  execu- 
tion and  issuance  of  $792,000  of  bonds  by  the 
Texas  Southern  Railway  Company,  and  al- 
leged facts  showing  that  said  bonds  were 
legally  Issued.  The  decree  finds  that  the  al- 
legations of  tbe  petition  are  true.  It  recites 
that  $792,000  in  bonds  have  been  issued,  and 
are  valid  and  existing  obligations  of  the  de- 
fendant The  decree  fairly  adjudges  these 
bonds  are  debts  due  by  the  Texas  Southern 
Railway  Company.  These  renarks  apply  to 
the  eighth,  tenth,  and  eleventh  assignments 
which  are  overruled. 

The  court  did  not  err  in  decreeing  that  the 
City  National  Bank  of  Kansas  City  should 
pro  rate  on  the  basis  of  25  bonds,  held  by  it 
as  collateral,  when  its  debt  was  only  $6,800^ 
and  which  amount  was  further  secured  by 
tbe  notes  of  the  Enid  Bank.  Xlie  court  sd- 
Judged  that  four  bonds  were  originally  issued 
and  delivered  to  Scott,  Jones  &  Company, 
and  that  three  of  the  same  were  held  at  the 
time  of  the  decree  by  John  M.  Gardner,  and 
tbat  13  Irands  were  held  at  the  time  by  D. 
H.  Scott  It  was  further  stated  that  the 
nature  of  the  holding  of  these  Iwnds  was  not 
at  the  time  ascertainable.  Jurisdiction  of 
tbe  cause  was  specially  retained  for  the  pnr- 
pose  of  hearing  and  determining  the  owner- 
ship of  bonds  classifying  claims,  etc  Tbe 
court  did  not  err  in  decreeing  that  these 
bonds  were  valid,  without  stating  the  amoxmt 
of  tbe  debt  for  which  the  same  were  pledged 
as  security. 

The  court  in  the  decree  classified  all  the 
claims  as  follows:  Class  A  was  receiver's 
debts;  class  B  was  labor  liens;  class  C, 
8tatut<ay  liens;  class  D,  the  bonds;  dass  ^ 
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floating  debts.  It  la  contended  that  the  court 
erred  in  subdlylalon  2,  paragraph  10,  in 
decreeing  that  F.  M.  Habbell  has  collateral 
bonds  to  secnre  $8,597.62  due  on  pay  checks, 
assigned  to  class  E,  inferior  to  the  bonds, 
because  this  gives  him  a  double  security,  as 
«IaBs  B  has  certain  rights  separate  from  class 
S,  which  is  the  bonds,  and  the  same  Is  not 
consistent  with  that  part  of  the  decree  assign- 
ing that  amount  to  class  B,  and  refusing  to 
put  same  in  class  C  or  B.  We  are  of  the 
opinion  there  is  no  error  in  the  decree  in  this 
respect.  F.  M.  Hubbell  held  pay  chedcs 
amounting  to  $8,687.62,  which  debt  was  pla- 
ced in  class  B.  This  Indebtedness  was  secur- 
ed by  bonds  pledged  to  him  as  collateral. 
The  bonds  were  valid  obligations  of  the  Tex- 
as Southern  Railway  Company. 

It  Is  contended  In  the  fifteenth  assignment 
that  the  court  erred  in  rendering  Judgment 
on  the  collateral  trust  certificates,  and  on  the 
bonds  held  as  pledge  or  collateral  security, 
and  on  the  debt  for  which  the  bonds  and 
certificates  were  held  as  security,  because 
tiiere  was  no  pleading  In  the  cause  Justify- 
ing or  supporting  such  a  Judgment.  The 
petition  alleged  that  bonds  to  the  number  of 
702,  of  the  face  value  of  $1,000  each,  were 
Issued  by  the  railway  company,  and  were  out- 
standing obligations  against  it  No  personal 
Judgment  in  favor  of  the  plaintiff  was  asked 
on  these  bonds,  there  being  no  personal  debt 
due  the  plaintiff  as  trustee,  nor  did  the  court 
render  such  Judgment  The  petition  prayed 
for  a  Judgment  decreeing  bonds  to  be  valid, 
and  existing  obligations  and  a  foreclosure  of 
the  mortgage,  and  the  court  so  decreed.  The 
Judgment  shows  that  various  interventions 
had  been  filed  In  the  cause  and  that  the  main 
case  and  these  interventions  were  tried  as  a 
consolidated  case.  The  pleadings  of  these  In- 
terveners are  not  contained,  in  the  record. 
The  decree  was  rendered  on  the  pleadings  of 
plaintiff  and  defendant  and  that  of  the  in- 
terveners, together  with  the  reports  of  the 
master  In  chancery,  and  the  evidence  addu- 
ced. In  this  condition  of  the  record  we  con- 
clude there  is  no  merit  In  the  fifteenth  as- 
signment and  it  is  overruled. 

It  is  insisted  that  the  United  States  & 
Mexican  Trust  Ciompany  is  not  shown  to  have 
any  authority  to  transact  business  in  Texas. 
and  therefore  the  collateral  trust  certificates 
Issued  by  It  are  void,  and  the  amount  ad- 
judged to  It  In  said  decree  Is  error.  It  does 
not  appear  that  the  United  States  &  Mexican 
Trust  Company  issued  the  certificates  in  Tex- 
as, or  that  it  transacted  business  In  Texas. 
The  record  shows  that  the  mortgage  deed  of 
trust  was  delivered  in  Kansas  City,  Mo. 
The  United  States  &  Mexican  Trust  Com- 
pany Is  a  MisBonri  corporation.  It  could 
prosecute  this  suit  without  taking  out  a  per- 
mit to  do  business  in  Texas.  Security  Co. 
V.  Bank,  98  Tex.  575,  57  S.  W.  22. 

We  conclude  that  no  reversible  error  Is 
riiown  In  the  record,  and  the  Judgment  is 
affirmed. 


On  Motion  for  Rehearing, 

BOOKHOUT,  J.  The  plaintiff  in  error.  In 
its  motion  for  rehearing,  complains  of  the 
statement  in  the  opinion,  that  "the  Judgment 
shows  that  various  Instructions  had  been  fil- 
ed In  the  cause,  and  that  the  main  case  and 
these  Interventions  were  tried  as  a  consol- 
idated case."  The  recitation  in  the  decree  is: 
"Now  on  this  22d  day  of  September,  A.  D. 
1904,  comes  plaintiff.  The  United  States  St 
Mexican  Trust  Company  by  Cook  and  Gos- 
sett  its  attorneys  and  counsel,  and  comes 
the  defendant  by  Bberhart  and  Barnwell,  its 
attorneys  and  counsel,  and  comes  S.  P.  Jones, 
the  receiver  herein  appointed  on  July  11, 
1801,  by  John  M.  Oardner,  his  attorney  and 
counsel,  and  also  comes  the  various  in- 
terveners and  parties  in  causes  consolidated 
with  this  cause,  by  their  respective  attorneys 
and  counsel,  and  this  cause  being  regularly 
called  and  coming  regularly  on  for  trial  up- 
on the  pleadings,  and  the  evidence,  and  the 
several  reports  of  T.  D.  Harrison,  the  master 
in  chancery  herein  appointed,  upon  various 
of  the  matters  referred  to  him,  etc."  The 
record  contains  only  the  pleadings  of  the 
plaintiff  and  defendant.  Those  of  the  In- 
terveners and  those  of  the  parties  In  causes 
consolidated  with  this  case  are  not  contained 
in  the  record.  In  this  condition  of  the 
record  it  will  be  inferred  In  support  of  the 
decree  that  the  pleadings  before  the  court 
were  sufficient  to  sustain  the  Judgment 

The  motion  for  rehearing  is  overruled. 


McFADDBN   v.   MISSOURI,   K.   ft  T.    RT. 
CO.  OF  TEXAS  et  al. 

(Court  of  Civil   Appeals  of   Texas.    Jan.   13, 
180a    Rehearing  Withdrawn  Feb.  9,  1806.) 

1.  Waters  —  SuairAOK  Watkb  —  Obstbttotioij 
— Nkolioence. 

Where  a  railway  company  caused  an  ex- 
cavation to  be  dug  on  its  right  of  way,  without 
so  conatructine  it  as  to  enable  the  water  to 
pass  off  accoTding  to  the  natural  lay  of  the  land, 
or  the  flow  was  obstructed  by  the  railroad's 
embankment  and  caused  to  become  stagnant 
to  the  injury  of  an  adjoining  owner,  the  rail- 
road company  was  liable  for  such  damages  as 
were  sustained  thereby,  whether  the  company 
exerciaed  ordinary  care  in  the  premises  or  not 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Nuisance,  S  7 ;  vol.  4iS,  Cent  Dig. 
Waters  and  Water  Courses,   H  128-130.] 

2.  Sake— iNSTBircnoNB— FoBH. 

An  instruction  that  If  the  Jury  believed 
the  defendant  railroad  company  was  not  re- 
sponsible for  certain  ponds  on  its  right  of  way, 
and  used  ordinary  care  to  prevent  such  condi- 
tion, or  if  the  natural  lay  of  the  land  was  such 
that  if  any  water  thus  accumulated  would 
be  reasonably  drained  and  carried  off  the  right 
of  way,  or  it  plaintiff's  damage  woa  caused  by 
stagnant  water  not  on  defendant's  right  of  way, 
then  plaintiff  could  not  recover,  was  objection- 
able as  submitting  the  question  of  the  railroad 
company's  responsibility  for  the  alleged  nui- 
sance without  a  statement  of  facta  which  would 
show  such  resi>onsibility. 
8.  SAin:— LilABiUTT  fob  Injubibs. 

Where   a    railroad   company    provided   its 
roadbed  with  sufficient  culverts  to  allow  surface 
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water  to  flow  oif  its  right  of  wajr  according  to 

the  natural  lay  of  the  land,  and  did  not  obstruct 

the  flow  by  a  ditch  or  excavation  on  its  right 

of   way,   it   waa   not   liable  for   injuriea   from 

water  naturally  accumulating  on  such  right  of 

way. 

4.  NtnsANCB-JoiKT  Acts— Sevkbal  Liabiu- 

TT. 

While  a  railroad  was  not  liable  for  the 
existence  of  stagnant  ponda  near  plaintiff's 
residence,  not  on  the  railroad  company's  right 
of  way,  to  the  creation  and  existence  of  which 
no  act  of  the  railroad  company  contributed,  yet 
if  such  ponds  existed  and  constituted  a  nui- 
sance, and  a  nuisance  of  like  character  existed 
at  the  same  time  through  the  act  of  the  railroad 
company  on  its  right  of  way,  and  the  two  com- 
bined, resulted  in  complainant's  injury,  the  rail- 
road company  would  be  liable  for  sncb  portion  of 
the  injury  as  resulted  from  the  nuisance  created 
by  it. 

[Ed.  Note. — For  cases  In  point,  see  toI.  87, 
Cent.  Dig.  Nuisance,  S§  39-41;  vol.  48,  Cent. 
Dig.  Waters  and  Water  Courses,  {  129.] 
B.  Watebs— Roadbed— CoNSTBTTCTioN— Dbaiw- 

AOE— ACTIOWa— IWOTBDCTIOMB 

In  an  action  for  injuries  to  an  adjoining 
property  owner  by  alleged  improper  drainage 
on  defendant  railroad's  right  of  way,  a  request- 
ed instruction  that  it  was  the  duty  of  the  rail- 
road company  to  construct  necessary  culverts 
and  sluices  In  its  roadbed,  required  by  the 
natural  lay  df  the  land  for  necessary  drninage 
thereof,  and  if  it  failed  so  to  do  it  would  be 
liable  to  plaintiff  for  such  damages  as  is  sustain- 
ed by  reason  of  such  failure,  was  improijerly 
refused. 
8.  Saxx— NonoB— Btidenck. 

In  an  action  for  injuries  from  stagnant 
water  permitted  to  remain  on  defendant  rail- 
road's right  of  way,  evidence  that  a  year  and  a 
half  before  the  bringing  of  the  suit,  plaintiff 
notified  defendant's  section  boss  and  station 
agent  of  the  stagnant  water  on  the  right  of  way 
at  the  point  in  question,  etc.,  was  admissible 
to  show  notice  to  the  railroad  company  that 
plaintiff  claimed  he  was  being  injur^  by  the 
condition  of  the  right  of  way. 
7.  Appeai,  —  Monon    fob    N*w    Tbial  — 

Gbcdnds. 

The  refusal  of  Instmctions  and  the  admis- 
sion of  evidence  may  be  reviewed  on  appeal, 
notwitlistanding  the  attention  of  the  trial  court 
was  not  directed  thereto  by  motion  for  a  new 
trial. 

Talbot,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Hill  Comity; 
O.  L.  Lockett,  Jndge. 

Action  by  A.  B.  McFadden  against  the 
Missouri.  Kansas  &  Texas  Railway  Com- 
pany of  Texas  and  others.  From  a  Jadg- 
ment  for  defendant  railway  company,  plain- 
tiff appeals.    Reversed. 

Ivy  &  Derden,  for  appellant  T.  8.  Miller, 
Ramsey  &  Odell,  and  A.  F.  McKinnon,  for  ap- 
pellee. 

TALBOT,  3.  Appellant  brought  this  suit 
to  recover  of  appellee,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  damagfes 
alleged  to  have  been  sustained  by  him  on  ac- 
count of  a  nuisance  claimed  to  have  been  cre- 
ated by  the  railway  company  by  permitting 
Trater  to  stand  and  become  stagnant  on  Its 
right  of  way  near  appellant's  homestead.  It 
was  alleg^  in  substance,  among  other 
things,  that  appellant  and  his  family  resided 


on  their  homestead  premises  situated  Imme- 
diately east  of  and  adjacent  to  the  right  of 
way  of  defendant  railway  company;  that  said 
defendant's  railway  along  and  near  appel- 
lant's homestead  is  laid  on  an  artificial  em- 
bankment which  is  its  roadbed;  that  said 
embankment  and  roadbed  are  constructed  in 
such  a  manner  as  to  interrupt  the  natural 
flow  of  water  which  runs  over  the  adjoining 
lands  and  on  and  over  said  right  of  way; 
that  said  railway  company  had  negligently 
failed  to  construct  in  said  roadbed  such  cul- 
verts, and  supply  its  right  of  way  with  aucb 
ditches  as  the  natural  lay  of  the  land  re- 
quired for  the  drainage  of  said  lands  and 
right  of  way.  It  was  further  alleged  in  ef- 
fect that  there  was  an  excavation  or  dltcti, 
on  the  right  of  way  of  defendant  railway 
company  near  appellant's  homestead  about 
eight  feet  wide;  that  the  railway  company 
had  permitted  weeds,  grass  and  vegetation  to 
grow  and  stand  upon  said  right  of  way  near 
to  and  In  said  ditch,  and  had  permitted  and 
caused  the  sewage  and  water  from  the  Home 
Ice  Company's  plant  and  the  Hill  County 
Mill  &  Elevator  Company's  plant,  located  in 
the  city  of  Hillsboro,  to  be  conducted  to  Its 
right  of  way  and  flow  over  same  and  Into 
said  ditch  and  excavation;  that  because  of 
said  roadbed.  Insufficient  culvo'ts  and  ditch, 
said  water  was  obstructed  and  diverted  from 
Its  natural  course,  caused  to  accumulate  and 
stand  on  said  right  of  way,  become  stagnant 
produced  many  mosaultoes  and  emitted  noi- 
some, unwholesome,  and  offenaive  gases 
and  odors  and  malarial  poisons,  causing  In- 
jury and  much  sickness  to  himself  and 
family,  and  depreciating  the  rental  value  of 
his  property.  Appellee,  railway  company, 
pleaded  a  general  denial,  and  specially  that, 
If  any  water  stood  in  the  ditch  or  on  its  right 
of  way  at  any  of  the  times  referred  to  In  ap- 
pellant's petition,  and  which  is  alleged  to 
have  caused  Injury  to  him,  the  same  was 
water  discharged  Into  said  ditch  and  on  Its 
right  of  way  from  the  Home  Ice  Company's 
plant  and  factory  owned  and  operated  by  the 
estate  of  George  Walters,  deceased,  with 
Lewis  Habberzettle,  as  administrator,  and 
the  Hill  County  Mill  &  Elevator  Company's 
plant,  located  In  the  city  of  Hillsboro,  Tex.; 
that  If  appellant  was  damaged  in  any  of  the 
respects  alleged  In  his  petition,  such  damage 
was  caused  by  and  due  to  the  negligence  at 
the  owners,  operators,  and  agents  of  said 
Home  Ice  Company  and  mill  and  elevator 
company.  Said  companies  and  the  managers 
thereof  were  made  parties  to  this  suit 
and  the  railway  company  prayed  that  in  the 
event  appellant  recovered  Judgment  against 
it  In  any  sum,  that  It  have  Judgment  over 
against  each  and  all  of  said  parties  fOr  a  like 
amount  When  the  evidence  was  closed  the 
court's  instruction  was  to  return  a  verdict  la 
favor  of  the  Hill  County  MUl  ft  Elevator 
Company,  and  submitted  the  case  upon  the 
Issues  made  by  the  pleading  as  to  appellant 
the  railway  company,  and  tlie  H<Hne  Ic«  Com- 
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pany.  The  Jury  returned  a  verdict  In  favor 
of  the  defendant  In  the  case  and  Judgment 
-was  entered  that  appellant  take  nothing  and 
that  appellee,  the  railway  company,  recover 
of  him  Its  costs;  that  said  railway  company 
take  nothing  as  against  said  Home  Ice  Com- 
pany and  the  Hill  County  Mill  &  Elevator 
Company,  and  that  said  companies  recover  at 
the  railway  company  the  costs  Incurred  by 
them.  The  plalntUt,  McFadden,  alone  has 
appealed. 

The  following  paragraph  of  the  court's 
charge  Is  assigned  as  error:  "If  you  believe 
from  the  evidence  that  the  defendant  rail- 
road company  caused  or  permitted  waters  to 
accumulate  on  its  right  of  way  or  to  gather 
In  ponds  on  the  same  or  to  stand  on  the 
ground  on  Its  right  of  way  until  the  same  be- 
came saturated,  and  it  became  stagnant 
water,  and  caused  or  produced  iMtsonous 
and  obnoxious  vapors  and  odors,  or  if  it 
caused  vegetation  to  decay  on  the  right  of 
way  of  the  said  defendant  railroad  company, 
or  that  itcausedgreatnumbers  of  mosquitoes, 
and  that  In  consequence  and  on  account  of 
either  or  all  of  such  conditions  thus  produced 
and  that  the  said  defendant  railroad  company 
did  not  use  ordinary  care  such  as  an  ordinary 
prudent  person  would  have  used  under  the 
same  or  similar  circumstances  to  prevent  or 
avoid  such  conditions,  and  that  In  conse- 
quence of  such  condition  or  either  of  them 
thus  produced,  if  they  were  produced,  the  val- 
ue anduseoftheplaintilTs  said  residence  was 
impaired  or  diminished  and  that  plaintiff  and 
his  said  wife  were  made  sick  thereby,  as  here- 
inafter charged  yon,  then  you  will  find  for  the 
plaintiff  as  against  the  defendant  railway  com- 
pany; but  unless  yon  so  believe  you  will  find 
for  the  defoidant  railway  company."  The 
objection  urged  to  this  charge  is.  that  It  not 
only  required  the  Jury  to  believe  and  find  that 
the  railway  company  caused  the  existence  of  a 
nuisance  on  its  right  of  way  resulting  in  dam- 
age to  appellant,  but  also  made  appellant's 
right  of  recovery  depend  on  the  fact  of  negU- 
gence  causing  such  nuisance;  the  contention 
being  that  proof  of  such  nuisance  and  Injury 
to  appellant  by  reason  thereof  authorized  a 
vo^ct  in  his  favor  for  such  damages  as  he 
bad  thereby  sustained,  whether  the  railway 
company  had  or  had  not  used  ordinary  care 
to  prevent  the  conditions  producing  such 
nuisance.  We  ^nk  the  objection  well  taken. 
Negligence  on  the  part  of  the  railway  was 
not  an  essential  element  of  liability.  If  the 
railway  company  caused  a  ditch  or  excava- 
tion to  be  dug  on  Its  right  of  way  without  so 
constructing  it  as  to  enable  the  water,  flowing 
and  falling  upon  said  right  of  way,  to  pass 
off  according  to  the  natural  lay  of  the  land, 
or  the  flow  of  such  water  was  obstructed  by 
reason  of  insufficient  culverts  in  said  railway 
company's  railroad  embankment,  and  was 
tbovby  caused  to  collect  and  stand  in  said 
excavation  or  on  said  right  of  way,  and  the 
same  became  stagnant,  producing  decaying 
substances,  noxious,  poisonous,  and  malarial 


gases,  etc.,  resulting  in  the  sickness,  of  appel- 
lant and  other  members  of  his  family  or  Im- 
paired tbe  use  and  enjoyment  of  his  home, 
the  said  railway  company  was  liable  to  ap- 
pellant for  such  damages  as  he  suffered  in 
consequence  thereof,  irrespective  of  the  ques- 
tion of  negligence  on  its  part  in  creating  such 
nuisance.  In  ascertaining  whether  or  not  an 
act,  omission,  or  use  of  property  constitutes  a 
nuisance,  ft  Is  not  necessary  to  inquire  into 
the  intention  accompanying  such  act,  omis- 
sion, or  use  of  the  property.  And  when  it  is 
proved  that  a  nuisance  actually  exists,  the 
person  responsible  therefor  cannot  escape 
liability,  by  showing  that  he  exercised  ordi- 
nary care  to  prevent  it  Texas  &  Pacific  Ry. 
Co.  V.  O'Mahoney,  and  authorities  cited  (Tex. 
Civ.  App.)  50  S.  W.  1049;  Lockett  y.  Railway 
Co.,  78  Tex.  211,  14  8.  W.  564;  Adams  v. 
Railway  Co.  (Tex.  Civ.  App.)  70  8.  W.  1006; 
Wood  on  Nuisance,  {{  27,  127,  485.  The  fact 
that  negligence  on  the  part  of  the  railway 
company  was  alleged  does  not,  we  thinks 
change  the  rule. 

Appellant's  second  assignment  of  error  com-, 
plains  of  the  following  clause  of  the  court's 
charge:    "On  the  other  hand  if  you  believe- 
that  the  defendant,   the  railway  company,, 
was  not  responsible  for  the  said  ponds  or  the 
accumulation  of  water  on  its  right  of  way 
and  that  It  used  ordinary  care  to  prevent 
such  condition  such  as  a  man  of  ordinary 
prudence  would  have  used  under  the  same 
circumstances  or  if  from  the  natural  lay  of 
the  land  and  the  natural  drainage  thereof 
was  such  that  any  water  thus  accumulated,, 
if  there  was  any,  would  under  ordinary  con- 
ditions be  reasonably  drained  and  carrled- 
off  of  said  right  of  way,  or  that  said  dam- 
age suffered  by  plaintiff,  if  any  was  suffered,, 
was  caused  by  stagnant  water  or  poisonous, 
gases  or  odors  or  that  the  said  mosquitoes, 
were   created   and   caused   proximately   by 
ponds  of  water.  If  any  there  yreee,  that  was 
not  upon  the  right  of  way  of  the  defendant . 
railway  company,  then  In  either  event  you 
will  find  for  the  defendant  company."    The 
various  grounds   upon   which  complaint  Is. 
made  of  this  charge  will  be  sufflcioitly  In-, 
dlcated  in  our  discussion  of  it    We  have- 
held  in  disposing  of  appellant's  first  assign- 
ment of  error,  that  negligence  on  the  part  of  ~ 
appellee  railroad  company,  was  not  an  es- 
sential fact  to  be  considered  in  determining- 
its  liability  for  such  damages  as  appellant 
may  have  suffered  m  account  of  the  nui- 
sance charged  to  have  been  created  by  It 
and  hence  the  clause  of  the  court's  charge - 
here    under   consideration    is    erroneous,    in 
that  it  authorized  a  verdict  for  appellee  tn 
the  event  they  found  that  It  had  exradsed- 
that  degree  of  care  that  a  person  of  ordinary 
prudence  would  have  used  under  the  same 
circumstances  to  prevent  the  conditions  caus- 
ing such  nuisance.    Where  it  is  shown  that 
a  nuisance  actually  exists,  it  is  no  defense- 
In   law,   that  the  party   responsible  for  its-, 
existence  did  in  fact  exercise  ordinary  care- 
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to  prevent  It  This  charge  is  also  subject 
to  criticism,  in  that  the  Jury  Is  thereby  left 
to  determine  the  question  of  the  railway  com- 
pany's responsibility  for  the  alleged  nui- 
sance, without  a  statement  of  the  facts, 
which  would  show  such  responsibility.  In- 
asmuch, however,  as  such  facts  were  grouped 
and  set  forth  In  the  preceding  paragraph  of 
the  court's  charge,  probably  this  error  would 
not  require  a  reversal  of  the  case.  That 
portion  of  the  charge  complained  of  wherein 
the  Jury  was  told  In  effect,  that  "If  from  the 
natural  lay  of  the  land  and  the  drainage 
wag  such  that  any  water  thus  accumulated, 
If  there  was  any,  would  under  ordinary  con- 
ditions, be  reasonably  drained  and  carried 
off  of  said  right  of  way  to  find  for  the 
railway  company,"  states  substantially  a  cor- 
rect proposition  of  law.  If  the  railway  com- 
pany provided  its  roadbed  with  sufficient 
culverts  to  allow  the  water  to  flow  off  of 
Its  right  of  way,  according  to  the  natural 
lay  of  the  land,  and  did  not  obstruct  such 
flow  by  cutting  a  ditch  or  making  an  exca- 
vation on  said  right  of  way,  thereby  causing 
such  water  to  be  stored  and  held  therein, 
then  a  verdict  should  have  been  in  Its  favor. 
it  was  not  the  legal  duty  of  the  railway  com- 
pany to  ditch  Its  right  of  way,  and  make 
openings  in  its  roadbed  for  the  purpose  of 
draining  or  removing  from  said  right  of  way, 
such  water  as  accumulated  and  stood  there- 
on, because  of  the  natural  lay  of  the  land. 
Where  a  nuisance  Is  charged  "no  recovery 
can  be  had,  unless  the  injury  can  be  at- 
tributed to  the  act  of  man  rathier  than  natu- 
ral causes,  and  in  order  to  make  a  nuisance, 
it  must  be  shown  that  it  Is  the  result  of 
human  agency  in  some  form,  for  no  man  can 
be  made  liable  for  injuries  resulting  from 
natural  causes  purely,  but  if  man  has  done 
some  act  which  Interferes  with  the  natural 
condition  of  things,  and  through  his  inter- 
ference therewith  produces  injury  to  anotlter, 
be  Is  liable  for  all  the  consequences  that 
can  be  traced  to  his  wrongful  act"  If, 
tho'cfore,  the  water  charged  to  have  accumu- 
lated on  the  railway  company's  right  of  way 
was  gathered  and  held  there  by  reason  of 
a  natural  depression  in  the  land,  or  by  the 
natural  lay  of  the  land,  and  not  because  of 
some  act  of  the  railway  company,  or  its 
agents,  which  interfered  with  the  natural 
drainage  and  flow  of  the  water  going  upon 
and  passing  over  its  said  right  of  way,  then 
appellant  would  not  be  entitled  to  recover. 
In  other  words.  If  the  water  complained  of 
would  have  accumulated  and  stood  on  the 
right  of  way  of  the  railway  company,  re- 
gardless of  its  roadbed,  or  the  excavation 
or  ditch,  if  any,  referred  to  by  appellant, 
then,  and  in  that  case,  no  cause  of  action 
accrued  to  appellant  by  reason  of  the  ac- 
cumulation of  such  water  and  the  Injury 
resulting  to  bim  therefrom,  and  no  recovery 
can  be  had  thn-efor.  If,  on  the  other  hand, 
the  railway  company  failed  to  c<»Btruct  in 


its  roadbed  such  culverts  or  sluices  as  the 
natural  lay  of  the  land  required  for  the 
drainage  of  its  right  of  way  or  cut  a  ditch 
or  excavation  on  said  right  of  way,  by  rea- 
son of  either  of  which  said  water  was  ob- 
structed and  caused  to  stand  in  holes  or 
ponds  upon  said  right  of  way,  and  become 
stagnant  and  emitted  noxious  odors,  stenches 
or  malarial  gases,  then  said  railway  company 
would  be  liable  to  appellant  for  such  dam- 
ages as  he  sustained  as  a  proximate  result 
thereof.  We  think  the  charge  substantially 
correct  wherein  the  Jury  are  told,  in  effect, 
that  if  the  damages  suffered  by  appellant, 
if  any,  were  caused  by  stagnant  water  or 
poisonous  gases  or  odors,  or  that  the  mos- 
quitoes complained  of  were  caused  proxi- 
mately by  ponds  of  water,  if  there  were 
any,  that  were  not  upon  the  right  of  way  of 
the  railway  company,  it  would  not  be  liable 
therefor.  It  does  not  appear,  as  we  under- 
stand the  evidence,  that  the  railway  company 
was  in  any  way  responsible  for  the  exist- 
ence of  any  such  ponds.  If,  as  a  matter 
of  fact  there  were  ponds  of  water  near  ap- 
pellant's residence,  not  on  the  railway  com- 
pany's right  of  way,  to  the  creation  and  exist- 
ence of  which  no  act  of  the  company  con- 
tributed, then  the  company  would  not  be 
responsible  for  any  Injury  resulting  to  appel- 
lant therefrom.  Or,  if  such  ponda  existed, 
and  constituted  a  nuisance  emitting  and  dif- 
fusing over  and  about  appellant's  premises 
obnoxious  and  poisonous  gases  and  smella, 
and  a  nuisance  of  like  character  existed  at 
the  same  time  through  the  act  of  the  rail- 
way company  on  its  right  of  way,  and  the 
two  combined,  resulted  In  the  injuries  com- 
plained of,  said  company  would  not  be  re- 
lieved of  liability,  but  would  be  liable  only 
for  the  portion  of  the  Injuries  which  resulted 
from  the  nuisance  created  by  it  Neville  v. 
Mitchell   (Tex.  Civ.  App.)   66  8.  W.  578. 

There  was  no  error  in  refusing  to  give  ap- 
pellant's special  charge,  made  the  basis  of 
his  fourth  assignment  of  error.  This  charge^ 
in  our  opinion,  as  framed,  didi  not  contala 
a  correct  proposition  of  law  applicable  to 
the  facts  of  this  case.  Appellant  requested 
the  court  to  charge  the  jury,  in  substance, 
that  It  was  the  duty  of  the  railway  company 
to  construct  in  its  roadbed  all  necessary  cul- 
verts or  sluices,  as  the  natural  lay  of  the 
land  required  for  the  necessary  drainage 
thereof,  and  if  It  had  failed  to  do  so  it 
would  be  liable  to  appellant  for  such  dam- 
ages alleged,  as  he  had  sustained  by  reason 
of  such  failure.  This  charge  contains  a 
correct  abstract  proposition  of  law,  and  we 
are  inclined  to  think  it  should  have  been 
given.  We  are  not  certain  that  it  was  so 
conclusively  established  by  the  evidence  that 
this  law  had  been  complied  with  by  the 
railway  company,  that  the  court  was  justi- 
fied in  refusing  the  requested  instruction. 

Appellant  offered  to  show  va  the  trial  in 
the  court  below  by  his  ovrn  testimony  ttwt 
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a  year  and  a  half  before  the  bringing  of  his 
Bult  he  told  the  section  boss  of  the  railroad 
company,  defendant,  and  also  the  station 
agent  at  HlUsboro,  Tex.,  of  the  defendant 
railroad,  that  the  right  of  way  of  the  rail- 
road  company  at  the  point  Just  adjoining  his 
premises,  and  at  the  point  about  7B  yards 
southwest  of  his  house,  was  In  a  bad  con- 
dition, that  there  was  stagnant  water  at 
both  of  said  points  on  the  right  of  way,  and 
rotting  weeds  In  same,  and  that  same  smelt- 
ed very  bad  and  was  very  ofTensIve  to  him- 
self and  family,  and  asked  them  to  hare  the 
same  cleaned  np.  This  testimony  was  object- 
ed to  on  the  ground  that  same  was  Irrele- 
yant.  Immaterial,  and  self-serving,  and  on 
the  ground  that  exemplary  damages  were 
not  claimed  in  plalntlft'a  petition,  and  that 
any  notice  given  by  plaintiff  to  defendant  as 
to  the  condition  of  the  right  of  way  was  not 
material.  The  objection  was  sustained  and 
the  testimony  excluded.  .The  majority  of 
the  court  are  of  the  opinion  that  this  evi- 
dence was  admissKole,  for  the  purpose  of 
showing  notice  to  the  railway  company  that 
appellant  claimed  that  he  was  being  injured 
by  the  condition  of  appellee's  right  of  way. 
It  was  not  admissible  to  show  that  appellee 
had,  by  the  excavation  for  Its  right  of  way, 
cansed  water  to  accumulate  and  stand  there- 
on, for  the  reason  that  it  was  self-serving. 
It  would  have  been  proper,  upon  its  admission 
for  the  court  to  restrict  it  to  the  sole  ques- 
tion of  notice  to  the  railway  company  of 
plaintifTs  claim  that  he  was  being  Injured. 
The  writ»  does  not  concur  in  this  con- 
clusion of  the  majority.  There  being  no 
claim  for  exemplary  damages  set  up,  nor 
question  of  negligence,  essential  in  fixing  li- 
ability on  the  part  of  appellee,  involved,  he 
Is  of  the  opinion  the  testimony  was  Immate- 
rial, In  part  at  least  self-serving,  and  was 
properly  excluded.  The  extent  of  appel- 
lant's recovery.  If  entitled  to  recover  at  all, 
was  under  the  pleadings,  limited  to  the 
actnal  damages  sustained  by  him.  This 
right  was  In  no  way  dependent  upon  the 
notice,  to  appellee,  of  appellant's  claim  of 
injury  on  account  of  the  condition  of  its 
ri^t  of  way,  nor  could  the  amount  of  such 
damages  be  Increased  or  aggravated  by 
proof  of  such  notice.  The  testimony.  In  my 
opinion,  would  have  been  prejudicial  to  ap- 
pellee, and  Inasmuch  as  It  did  not  tend  to 
prove  or  elucidate  any  Issue  in  the  case,  was 
Inadmissible.  The  case  was  tried  before  a 
jury,  and  the  record  shows  that  appellant's 
motion  for  a  new  trial  was  not  filed  wltiiln 
two  days  from  the  date  of  the  judgment 
rendered  against  him,  and  does  not  show 
that  It  was  filed  after  that  time  by  leave  of 
the  conrt  upon  good  cause  shown.  In  this 
state  of  the  record,  it  is  contended  by  ap- 
pellee that  the  jurisdiction  of  this  conrt  can- 
not be  Invoked  by  appellant  to  review  the 
action  of  the  trial  court  in  rendering  judg- 
ment upon  the  verdict  It  has  been  held 
that  motion  for  a  new  trial,  filed  after  the 
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time  within  which  such  filing  Is  authorized 
by  law,  without  leave  of  the  court  upon 
good  cause  shown  why  it  was  not  filed  with- 
in such  time,  will  not  be  considered,  and  in 
the  case  of  the  Western  Union  Telegraph 
Company  v.  Mitchell,  89  Tex.  441,  35  S.  W.  4^ 
Judge  Brown,  of  the  Supreme  Court,  says: 
It  has  been  held  by  this  conrt  tiiat  it  would 
not,  upon  appeal  or  writ  of  error,  consider 
assignments  based  upon  the  Insufficiency  of 
the  evidence  to  support  the  verdict  unless 
that  ground  was  specified  in  ibe  motion  for 
a  new  trial.  King  v.  Gray,  17  Tex.  62; 
Clark  &  Loftus  v.  Pearce,  80  Tex.  161,  16  S. 
W.  787.  But  this  ruling  has  not  been  ap- 
plied to  those  matters  upon  which  the  trial 
court  has  directly  acted,  and  which  are  made 
properly  to  appear  in  the  record  of  the  case." 
The  distinction  is  shown  in  the  following 
language  -of  Judge  Gaines,  In  the  case  of 
Clark  &  Loftus  v.  Pearce,  supra.  He  says: 
"In  regard  to  the  ruling  of  the  court  upon 
exceptions  to  the  pleadings,  the  admission  of 
evidence,  and  in  the  giving  or  refusal  of 
instructions,  a  different  rule  prevails.  Hav- 
ing once  acted,  it  is  not  to  be  presumed  that 
the  judge  will  change  his  ruling,  and  hence, 
In  order  to  appeal  from  such  action,  It  Is 
not  necessary  that  it  be  made  ground  for 
new  trial;  but  it  Is  always  optional  and 
proper  to  do  so."  The  rulings  of  the  trial 
conrt  sought  b.v  appellant  to  have  reviewed 
In  this  case  relate  to  the  griving  and  refusal 
of  certain  Instructions  and  the  exclusion  of 
testimony.  Under  the  authorities  mention- 
ed, this  may  be  done,  notwithstanding  the 
attention  of  the  lower  court  may  not  have 
been  directed  to  the  errors  here  Insisted  up- 
on, by  motion  for  a  new  trial. 

For  the  errors  indicated,  the  judgment  as 
to  appellee  railway  company  is  revMsed,  and 
the  cause  remanded. 


ALLEN  v.  HOUCK  &  DIETHB  00.  et  al.* 

(Court   of   Civil   Appeals   of  Texas.    Jan.    17, 

1906.    On   Rehearing,   Feb.   8,   1906.) 

1.  INTOXICATINO    LiQUOBS— LiQTJOB    DBAXKB'B 

Bon  d—Actioh— Liability. 

There  being  no  statute  giving  a  liquor  deal- 
er's bond  any  retroactive  effect,  no  action  lies 
upon  the  bond  for  a  violation  of  the  terms  there- 
of by  acts  committed  before  its  filing. 

[Eld.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  tMg.  Intoxicating  Liquors,  g  89.] 

2.  Same— Date  of  Fii,ihq—Evidkhok— Ques- 
tion FOB  JUBT.  J      ,   J     u      ..      _. 

In  an  action  on  a  liquor  dealer's  bond,  evi- 
dence examined,  and  held  sufficient  to  present  a 
question  for  the  jury  on  the  issue  as  to  the  date 
of  filing  of  the  bond. 

3.  Same— AssioNMBHT>— LiABUJTT    FOB    Acts 
OF  Assignee. 

Under  Gen.  Laws  1901,  p.  315,  prescnbing, 
among  other  conditions  of  a  liquor  dealer's  bond, 
that  the  dealer  will  not  "rent  or  let"  any  part 
of  the  place  in  which  he  sells  liquors  to  any  per- 
son for  the  purpose  of  running  any  game  pro- 
hibited by  the  laws  of  the  state,  there  is  no 
liability  on  the  bond  for  independent  acts  of  a 

•Writ  of  error  denied  bj  Supreme  Court  March  1, 
1906. 
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vendee  of  the  obligor  committed  after  a  sale  of 
the  premises. 

[Bd  Note. — For  eases  in  point,  see  vol.  20, 
Cent.  Dig.  Intoxicating  Liquors,  |  89.] 

4.  Sake— BintDBif  or  Pboof. 

In  an  action  on  a  lianor  dealer's  bond,  ths 
burden  of  proof  is  on  plaintiff,  who  must  es- 
tablish all  the  facts  necessary  to  his  recovery 
by  a  preponderance  of  the  evidence 

6.   SaMB— FrLINQ— BVIDENCK  — PBBStntPTIOWS 
— INSTBUCTIONS. 

Where,  in  an  action  on  a  liqnor  dealer's 
bond,  there  was  evidence  on  the  issue  as  to  the 
date  of  the  filing  of  the  bond,  no  reference 
should  have  been  made  in  an  instruction  to  the 
presumption  that  the  bond  was  filed  on  the  day 
of  its  date ;  snch  presumption  being  one  of  fact. 

On  Rehearing. 

8.  Same— Appboval  of  Bond— Effect. 

Under  Sayles'  Rev.  Civ.  St.,  art  5060c  pre- 
scribing as  a  prerequisite  for  a  license  to  sell  in- 
toxicating liquors  the  filing  of  a  liquor  dealer's 
bond  with  the  clerk,  no  liability  exists  under 
the  bond  until  the  filing  thereof;  the  approval 
of  the  same  t)eing  insufficient  to  create  such 
liability. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  M.  OogglD,  Judge. 

Action  by  M.  W.  Allen  against  the  Houck 
&  Dieter  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Sam  B.  Olllett  and  Patterson,  Buckler  & 
Woodson,  for  appellant  Tumey  &  Surges 
and  W.  M.  Coldwell,  for  appellee. 

JAMBS,  C.  J.  Tbe  action  Is  on  a  liquor 
dealer's  bond.  Tbe  petition  alleged  tbat 
Houck  &  Dieter  Company  on  or  about  April 
23,  1904,  executed  a  bond  to  the  state,  ac- 
cording to  the  statutes,  for  the  purpose  of 
procuring  a  license  to  sell  spirituous,  vinous, 
and  malt  liquors  in  quantities  of  one  gallon 
or  less,  to  be  drunk  on  the  premises;  tbat 
■aid  bond  was  approved  by  the  county  judge 
of  Bl  Paso  county  on  April  25,  1904,  and  that 
said  bond  is  now  on  file  with  the  county 
clerk  of  El  Paso  county  and  was  recorded 
on  Sept^nber  15,  1004 ;  that  Houck  &  Dieter 
Company,  in  violation  of  their  bond,  permit- 
ted certain  boys,  minors,  sons  of  plaintiff, 
to  enter  and  remain  in  tbe  Washington  Park 
House,  which  was  their  saloon  and  place 
of  business,  on  certain  days  in  May,  June, 
and  July,  1904,  and  to  gamble  and  play  at  a 
certain  slot  machine  in  said  place,  and  pray- 
ed Judgment  against  defendants,  the  princi- 
pal and  sureties  on  the  bond.  In  his  trial 
amendment  plaintiff  alleged  tbat  defendant 
company  on  April  2,  1904,  made  application 
for  the  license^  and  paid  to  the  tax  collec- 
tor the  tax,  to  enable  it  to  carry  on  said 
occupation  at  Washington  Park  in  said  coun- 
ty, and  on  April  23d  made  and  delivered 
to  tbe  county  clerk  the  aforesaid  bond, 
and  from  that  date  carried  on  said  business 
at  said  place,  although,  as  plaintiff  was  in- 
formed and  believed,  said  company  did  not 
take  out  a  formal  license  until  about  Septem- 
ber, 1904.  Besides  a  general  denial,  defend- 
ants alleged  that  the  bond  was  not  executed 
nntil   September   16,   1904,   and  tliat  prior 


to  any  of  the  acts  complained  of  Hondk  A 
Dieter  Company,  tor  a  valuable  consideration, 
■ol(V  transferred,  and  assigned  its  entlr* 
Interest  in  Washington  Park  and  saioon 
therein  conducted  to  Fred  Lemley,  and  de- 
fendants at  the  time  of  the  wrongs  complain- 
ed of  had  no  interest  In  or  ocmtrol  of  said 
pai^  or  saloon.  There  was  a  verdict  for  de- 
fendants. 

It  may  be  observed  that  following  ques- 
tions are  raised:  (1)  One  of  fact,  whether 
the  bond  was  executed  in  April  or  In  Sep- 
tember; (2)  one  of  law,  whether  <x  not 
it  made  any  difference  if  the  bond  was  not 
delivered  to  the  clerk  until  after  tbe  infrac- 
tions, plaintiff  contending  that  the  bond  be- 
ing given  in  compliance  with  law  and  to 
enable  Houck  &  Dieter  Company  to  carry  on 
the  saloon  at  Washington  Park,  and  th^ 
having  paid  the  tax  on  April  2d,  and  owned 
the  license  until  September  15,  1904,  and.  tbe 
bond  being  applicable  to  the  business  which 
was  being  conducted  at  Washington  Park, 
it  would  under  these  circumstances  relate' 
back  to  its  date;  and  (3)  another  question 
of  law  indicated  by  tbe  following  propoel- 
tion :  The  bond  being  that  of  Houck  &  Dieter 
Company  and  g^iven  to  enable  them  to  en- 
gage in  the  liquor  business  at  Washington 
Park,  and  providing  that  they  would  not 
permit  the  prohibited  things  at  such  place, 
and  they  having  paid  the  tax  and  being  tbe 
grantee  of  the  license  for  conducting  snch 
business,  the  court  erred  In  submitting  the 
question  of  their  being  owners  of  the  saloon 
at  the  times  of  the  Infractions. 

We  think  the  third  of  these  propositions  Is 
clearly  not  maintainable.  The  llcoise  was 
not  issued  until  the  15tfa  of  September,  whlcb 
is  the  date  the  bond  was  file  marked  by  tbe 
county  clerk.  So  the  proposition  must  de- 
pend upon  the  facts  that  Houck  &  Dieter 
Company  made  application  in  April,  paid  tbe 
tax  in  April,  and  a  saloon  business  was  car- 
ried on  at  the  designated  place  from  that 
time  on.  These  facts  alone  would  not  sap- 
port  an  action  on  tbe  bond.  Houck  &  Dieter 
Company  were  not  entitled  to  a  license  be- 
fore they  had  filed  the  bond,  and  could  not 
be  dealt  with  upon  any  theory  of  license  be- 
fore that  time.  Witbont  the  bond  they  were 
not  placed  in  a  position  to  be  entitled  to  a 
license.  If  any  such  business  was  carried 
on  Isy  any  one  at  the  designated  place  nnder 
such  circumstances,  it  would  be  a  violatlor 
of  tbe  penal  laws  of  the  state.  Therefore 
there  is  nothing  In  the  third  proposlttim. 
unless  the  bond  was  In  fact  on  file  when  the 
alleged  infractions  took  place,  or  unless,  as 
contended  in  the  second  proposition,  its  sub- 
sequent filing  related  back. 

Tbe  court  took  the  view  that  a  license  wa$: 
not  essential  to  defendant's  liability  on  tbe 
bond,  but  that  it  was  essential  for  the  bond 
to  have  been  filed  prior  to  the  acts  complain- 
ed of,  and  that  if  filed  afterwards,  It  would 
not  relate  back  to  Include  past  acts  tbat 
would  be  contrary  to  ita  conditlona.    It  la 
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not  necessary  for  ob  to  decide  whether  or 
not  It  was  e88«itial  to  a  recover;  on  the 
bond  that  a  license  had  In  fact  leaned  be- 
fore the  acta  complained  of,  because  here 
the  verdict  was  for  defendant,  and  such  a 
ruling  would  afford  only  an  additional  rea- 
son for  the  verdict  The  view  taken  by  the 
trial  Jad{^  as  to  the  license  was  the  one 
ntost  favorable  to  appellant  We  think  that 
prior  to  the  filing  of  the  bond  the  business 
was  unlawful  and  punishable,  and  could  only 
be  claimed  to  be  authorized  after  Its  filing. 
There  is  no  statute  giving  the  bond  any  re- 
troactive effect  Its  conditions  relate  to  the 
future.  It  seems  to  us  too  plain  for  dis- 
cussion that  such  a  bond  has  no  relation 
whatever  to  acts  committed  at  a  time  It  was 
withheld  from  filing,  and  hence  not  In  force. 
We  come  to  the  question  of  the  time  of 
filing  the  bond.  This  was  a  matter  of  fact 
which  was  submitted  to  the  Jury.  The  ques- 
tion is,  was  there  evidence  to  support  a  find- 
ing that  it  was  not  delivered  to  the  clerk 
for  filing  until  September  15th.  The  bond 
bears  date  April  23,  1904.  It  is  marked: 
"Approved  this  25th  day  of  April,  1904.  Jos. 
U.  Sweeney,  Judge  County  Ckrart,  EI  Paso 
County,  Texas."  Indorsements  thereon  as 
follows:  "Transferred  to  J.  S.  Martin  &  Oo." 
"Piled  for  record  the  15th  day  of  September, 
1904,  at  4:10  o'clock  p.  m.  and  recorded  in 
Book  ,   page  — .    Park   W.    Plttman, 

Clerk  County  Court,  El  Paso  County,  by 
C  Aranda,  Deputy."  Plaintiff  alleges  that 
it  was  recorded  September  16th.  Mr.  Aranda 
testified:  That  he  had  been  deputy  county 
clerk  for  several  years.  That  as  shown  by 
Indorsement  he  bad  filed  the  bond  on  Sep- 
tember 16,  1904.  That  it  was  the  rule  or 
custom  of  the  office  to  file  all  papers  the  very 
minute  and  hour  and  day  they  were  left  for 
filing  and  have  the  Indorsement  show  It  and 
he  believes  It  was  so  in  this  Instance.  Some- 
times papers  would  be  left  not  for  filing, 
but  to  be  kept  until  something  should  hat>- 
pen  and  then  be  filed  at  the  time  requested 
by  the  persons  leaving  them.  That  he  never 
remembered  seeing  this  bond  before  Septem- 
ber 15,  1904,  he  might  be  mistaken,  the  bond 
might  have  been  left  in  the  office  before  that 
day.  That  whenever  an  application  was  filed 
for  a  liquor  dealer's  license  It  was  the  custom 
of  the  office  to  charge  all  the  fees  that  would 
accrue,  not  only  for  the  filing  of  the  applica- 
tion, but  for  the  filing  and  recording  of  the 
bond  and  the  issuance  of  the  license,  even 
though  the  bond  had  not  been  filed,  nor  the 
license  Issued.  That  in  this  particular  case 
the  office  on  April  23d  bad  charged  for  the 
issuance  of  a  license  and  Houck  &  Dieter 
Company  paid  the  bill  on  the  26th  day  of  May, 
although  no  license  was  In  fact  issued  nntil 
September  15th,  at  the  very  time  Houck  & 
Dieter  assigned  the  license  to  J.  S.  Martin  & 
Co.  The  witness  testified,  also,  that  the 
books  of  the  office  showed  that  Houck  &  Die- 
ter Company  were  charged  on  April  23,  1904, 


tor  the  filing  of  the  aiq>Hcatlon,  for  the  Is- 
suance of  license,  and  with  the  filing  and  re- 
cording of  the  bond,  and  that  Houck  &  Dieter 
had  paid  the  bUl  on  May  26th.  He  testified 
further  that  be  did  not  know  that  the  bond 
was  filed  on  September  16th,  but  believed  It 
was  because  it  was  marked  filed  on  that  day, 
and  that  frequently  Uquor  dealer's  bonds  are 
actually  left  in  the  office  and  not  marked  filed 
for  some  time  afterwards.  It  was  testified  by 
the  county  clerk  that  the  deputy  Aranda 
gmerally  attended  to  the  flUng  of  such 
papers,  and  by  Mr.  Gillette,  counsel  for  plain- 
tiff, that  he  saw  the  bond  in  the  county  clerk's 
office  on  or  about  July  10,  1904,  and  made  a 
copy  of  It  at  that  time,  and  on  cross-exami- 
nation he  stated  that  he  was  interested  lu 
any  recovery  that  might  be  had  in  this  case. 
We  think  that  from  the  above  testimony  It 
could  not  be  said  as  a  matter  of  law  at 
what  time  the  bond  was  delivered  to  the  clerk 
for  record,  whether  before  or  after  the  acts 
complained  of.  It  was  a  question  of  fact 
that  was  susceptible  upon  the  evidence  of 
being  resolved  either  way  by  the  Jury,  and 
was  pr(%>erly  left  to  them. 

It  is  also  contended  that  the  court  erred 
in  admitting  testimony  tending  to  show  a 
transfer  by  Houck  &  Dieter  Company  to 
Fred  O.  Lemley  on  April  16,  19M,  of  the 
saloon  and  business  at  Washington  Park. 
The  following  charge  is  complained  of  in 
this  connection:  "You  are  further  instruct- 
ed that  U  aa  a  matter  of  fact  the  said 
Houdc  ft  Dietw  Company  bef<H«  the  time 
of  the  alleged  infractions  of  the  said  bond, 
as  alleged  by  them,  had  sold  their  business 
at  WashingtMi  Pai^  to  Fred  Lemley,  and 
that  at  the  time  of  said  alleged  infractions 
the  said  Lemley  was  the  bona  fide  owner 
ot  the  said  business  and  conducting  the  same 
for  himself,  and  not  for  the  said  Houck  &  Die- 
ter Company,  then,  and  In  that  event  the  said 
Houck  &  Dieter  Company  would  not  be  li- 
able for  any  violation  of  the  law  which 
the  said  Lemley  may  have  committed.  If 
any,  in  permitting  minors  to  loiter.  If  he  so 
did,  in  and  about  said  saloon,  or  permitting 
minors  to  gamble  by  the  use  of  a  slot  ma- 
chine In  or  about  the  said  saloon.  If  he  so 
did,  and  the  bondsmen  who  signed  the  said 
bond,  together  with  the  said  Houck  &  Die- 
ter Company,  would  and  could  In  no  way 
be  responsible  for  the  Infraction,  If  any,  of 
the  law  by  the  said  Lemley,  a  third  party." 
This  question  became  material  If  the  Jury 
found,  as  they  may  have  done,  that  the 
bond  was  filed  before  the  acts  alleged  were 
committed.  The  testimony  of  Dieter  and  of 
Leml^  was  that  about  the  middle  of  April, 
19<H,  Houck  &  Dieter  Company  sold  to  Lem- 
ley all  interest  in  their  lease  of  Washington 
Park,  Including  the  saloon  and  supplies,  for 
a  valuable  consideration,  reserving  no  In- 
terest therein;  that  from  that  time  until 
about  September  1,  1904,  Lemley  for  him- 
self carried  on  the  business;  when  he  ceas- 
ed to  do  ao>  that  Houck  &  Dieter  agreed  to 
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aell  the  license  to  Martin  &  Oo.  and  took 
it  out  on  September  IBtb,  In  order  to  sell  it 
to  tbem.  This  testimony  'bIiowb  that  Hou(± 
ft  Dieter  Company  liad  ne  connection  wliat- 
erer  with  the  buBiness  after  the  middle  of 
April,  and  did  not  cmnmlt  or  permit  the 
acts  complained  of. 

The  cases  relied  on  by  appellant  are 
Horan  t.  Chief  Justice,  27  Tex.  226,  which 
was  a  case  where  a  licensee  leased  to  anoth- 
er a  part  of  the  premises  in  which  he  had 
obligated  himself  not  to  permit  gaming,  with 
the  understanding  that  it  was  to  be  used  for 
that  purpose,  and  Grady  v.  Rogan,  2  Will- 
eon,  OlT.  Cas.  Ct.  App.  !  265,  where  the  licens- 
ee sold  to  another,  bnt  identified  himself  by 
lending  his  name  and  his  credit  to  the  busi- 
ness carried  on  by  his  yendee.  The  cases 
are  not  applicable  here. 

Some  condition  of  the  bond  must  bare 
been  violated  by  the  obligor  in  order  to 
Jostify  a  recovery  upon  it  The  statute 
(Gen.  Laws  1900.,  p.  316)  prescribing  the  con- 
dition of  the  bond  provides,  among  other 
things,  that  he  or  they  will  not  rent  or  let 
any  part  of  the  house  or  place  in  which  he 
Vt  they  have  undertaken  to  sell  liquors  to 
any  person  or  persons  for  the  purpose  of 
running  or  conducting  any  game  or  games 
prohibited  by  the  laws  of  the  state;  thus 
Incorporating  into  the  statute  the  ruling  In 
Horan  v.  Chief  Justice.  There  is  no 
prohibition  against  his  selling  the  place  or 
the  business  to  another,  and  the  only  acts 
for  which  be  and  his  bondsmen  are  liable 
are  acts  done  or  permitted  by  him.  To  ex- 
tend his  and  their  liability  to  the  Independ- 
ent acts  of  his  assignee  would  be  extending 
the  conditions  of  the  bond  beyond  what  they 
stipulated.  An  out  and  out  sale  made  to  f. 
third  party,  the  vendor  retaining  no  interest 
in  or  control  over  the  premises  or  business, 
is  not  prohibited.  If  he  sells  out  and  ceases 
to  do  business,  we  can-  perceive  nothing  In 
the  bond,  or  in  public  policy,  to  hold  him 
and  his  sureties  accountable  for  what  may 
be  afterwards  done  by  his  vendee.  The 
testimony  that  was  admitted,  and  the  charge, 
were  proper. 

There  is  an  assignment  of  error  complain- 
ing of  the  following  Instruction:  "The  bur- 
den of  proof  in  this  case  rests  upon  the 
plaintitr,  and  before  he  can  recover  he  must 
establish  all  the  facts  necessary  to  his  re- 
covery by  a  preponderance  of  the  evidence." 
This  charge  correctly  stated  the  general  rule 
applicable  to  the  case. 

Another  assignment  In  this  connection 
complains  of  the  refusal  of  the  following 
diarge:  "The  burden  of  proof  in  this  case 
is  on  defendants  to  show  that  the  bond  sued 
on  was  not  filed  or  placed  in  the  county 
cleric's  office  until  after  the  dates  of  the 
alleged  wrongs,  before  plalntlfTs  recovery 
will  be  defeated  on  the  ground  that  said 
bond  was  not  on  file  in  said  coimty  clerk's 
office."  There  is  no  doubt  that  the  burden 
at  proof  was  upon  plaintiff  generally.    The 


point  made  Is  that  there  was  a  presumption 
of  the  delivery  of  the  bond  (that  is,  in  this 
Instance,  its  filing)  as  of  die  day  of  its  date, 
and  therefore  defendants  had  this  presump- 
tion to  rebut,  and  the  burden  was  upon  them 
to  do  so.  The  presumption  that  obtains  in 
such  or  similar  cases  Is  one  of  fact,  and  no 
reference  ought  to  be  had  in  the  diarge  to 
such  a  presumption  or  its  ^ect,  wli»e 
there  is  other  evidence  to  consider  on  the 
issue.  This  question  is  discussed  In  Guer- 
guin  v.  Boone  (Tex,  Olv.  App.)  77  S.  W.  esi. 
The  Judgment  is  affirmed. 

On  Rehearing. 

We  think  the  decision  In  Brodcway  ▼. 
Petted  (Mich.)  46  N.  W.  61,  1  t..  U.  A.  740, 
la  unsound,  at  least  it  is,  not  applicable  to 
our  statutes.  We  think  the  case  of  South- 
ard V.  Green  (Tex.  Civ.  App.)  69  8.  W.  839^ 
states  the  correct  rule.  The  statute  pre- 
scribes as  a  prerequisite  for  a  license  to 
sell  that  the  bond  shall  be  filed  with  the 
clerk.  Article  5060c  Sayies'  Bev.  Civ.  St. 
Suppose  the  bond  had  after  its  approval 
never  been  filed.  It  could  not  reasonably 
be  contended  in  such  a  case  that  it  would 
have  bound  the  sureties  at  alL  Hence  the 
approval  of  the  bond  alone  cannot  be  said 
to  create  any  liability  under  it  Until  it 
was  filed  the  business,  If  carried  on  In  the 
meantime,  would  be  unlawful,  and  punish- 
able as  an  <^ense.  The  bond  and  its  obliga- 
tions carry  with  them  the  idea  that  the 
dealer  is  conducting  a  business  that  the 
statute  authorizes,  and  they  are  given  and 
proceed  upon  that  theory.  The  bond  has, 
we  think,  no  force  whatever  until  both  ap- 
proved and  filed. 

The  motion  is  overruled. 


"International  ft  o.  n.  b.  oo.  ▼. 

HALL  et  al. 

(Court   of  Civil   Appeals  of   Texas.    Dee   21, 
1905.    Rehearing  Denied  Feb.  7,  190&) 

1.  RAiiiBOADS— Persons  on  Tsaoks— Actions 

FOB  iNJXIltUBS— iNBTSnonONS. 

In  an  action  for  the  death  of  a  person, 
struck  by  a  locomotive  in  the  streets  of  a  town, 
defendant  pleaded  contribntory  negligence  in 
that  plaintiff's  decedent  was  at  the  time  of  his 
death  walking  on  an  nnfiniahed  track,  where  his 
attention  was  absorbed  by  the  necessity  of  look- 
ing where  he  was  stepping,  and  that  there  was 
a  good  sidewalk  along  the  street.  There  was 
evidence  in  support  of  the  allegationa  of  the 
answer.  Beld,  that  a  reque<ited  charge  to  find 
for  defendant  if  a  person  of  ordinary  prudence 
would  not  have  walked  on  the  railroad  track  in 
its  then  condition  and  such  action  on  the  part  of 
of  deceased  contributed  to  his  death  should  have 
been  given. 

2.  Saiie— Opxbation  or  Tbains— Deokxs  or 
Cabb  Rkqttibed. 

A  railroad,  in  operating  its  eigines  or 
trains  in  the  streets  of  a  town,  is  required  only 
to  exercise,  for  the  safety  of  persons  in  the 
streets,  such  a  degree  of  care  as  would  be  ex- 
ercised by  a  person  of  ordinary  prudence  nnder 
tlie  same  or  similar  circumstances. 

[EM.  Note. — For  cases  in  point,  see  voL  41. 
C!enL  Dig.  Railroads,  {{  12Zt-]236.] 
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Appeal  from  District  Oonrt,  Falls  County; 
Bam  R.  Scott,  Judge. 

Action  by  Angeline  Hall,  for  herself  and  aa 
next  friend  of  her  minor  children,  against  the 
International  ft  Great  Northern  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

See  81  S.  W.  82. 

N.  A.  Stedman,  Martin  &  Martin,  and 
Waller  S.  Baker,' for  appellant  Rice  &  Bart- 
lett  and  Tom  Connally,  for  appellees. 

EIDSON,  J.  This  Is  a  salt  bronght  In 
the  coort  below  by  Angeline  Hall  for  herself 
and  as  next  friend  for  her  minor  children, 
appellees,  against  the  International  &  Great 
Northern  Railroad  Company,  appellant,  for 
$7,500  actual  damages  and  $10,000  exem- 
plary damages,  alleged  to  have  been  sus- 
tained on  account  of  the  death  of  Daye  Hall, 
alleged  to  have  been  carelessly  and  negligent- 
ly killed  by  one  of  appellant's  locomotlTes 
backing  over  him,  in  the  town  of  Marlin, 
Falls  county,  Tex.  Appellant  pleaded  in  the 
court  below  a  general  demurrer,  general  de- 
nial, its  right  to  operate  its  trains  in  the  town 
of  Marlin,  and  contribntoiy  negligence  on  the 
part  of  the  deceased.  A  trial  before  court 
and  Jury  resulted  in  a  verdict  and  Judgment 
for  appellees  in  the  sum  of  $8,000  actual 
damages. 

Appellant's  third  assignment  of  error  com- 
plains of  the  action  of  the  court  below  in  re- 
fusing to  give  to  the  Jnry  its  special  charge 
No.  3,  which  la  as  follows:  "If  you  find  fr<xn 
the  evidence  that  the  track  upon  which  Dave 
Hall  was  walking  at  the  time,  was  being 
worked  upon,  and  was  in  an  unfinished  state, 
and  the  ties  between  the  rails  were  exposed 
to  such  an  extent  as  to  require  the  attention 
of  the  said  Dave  Hal!  In  determining  where 
to  step,  and  that  this  attracted  his  attention 
at  the  time  he  was  killed;  and  you  believe 
from  the  evidence  that  a  person  of  ordinary 
prudence,  situated  as  Dave  Hall,  under  the 
same  or  similar  circumstances,  would  not 
have  walked  upon  said  railroad  track  in  its 
then  condition.  If  such  you  find  to  be;  and 
yon  believe  that  such  action  upon  the  part  of 
Dave  Hall  contributed  to  his  death,  then  yon 
will  find  for  the  defendant."  Appellant  in  its 
answer  pleaded  that  the  deceased  was  gpoilty 
of  contributory  negligence  in  "that  its  track 
at  the  time  and  place  of  said  accident  was 
being  worked  upon,  and  was  In  an  unfinished 
state,  in  that  piles  of  gravel  were  thereabout, 
and  the  ties  were  exposed,  all  of  which  the 
said  Dave  Hall  knew,  and  that  there  was  a 
good  sidewalk  along  said  street,  and  this  he 
knew;  that  be  also  knew  that  it  was  danger- 
oas  to  walk  on  said  track  in  the  condition  it 
then  was,  in  that  it  was  necessaiy  for  him 
to  look  whore  he  was  stepping,  thus  attract- 
ing his  attention."  The  undisputed  testi- 
mony showed  that  deceased,  at  the  time  of 
the  accident,  was  at  a  point  a  little  north  of 
(^posite  the  front  gate  of  a  house  in  which 
tTun   Spencer  lived   at   the  time.    W.   W. 


Hnnnicutt  testified:  "At  the  time  of  the  acci- 
dent, the  surface  of  Falls  street  was  torn  op 
some,  but  it  was  used  by  pedestrians.  People 
walked  up  the  track  in  going  to-and  from  that 
portion  of  town.  I  have  seen  them  frequent- 
ly coming  right  up  the  track.  There  was  a 
sidewalk  on  the  east  side  of  the  street,  bat 
none  on  the  west  *  *  *  At  the  time  of 
the  accident,  there  was  a  sidewalk  on  the 
east  side  of  Falls  street,  but  not  a  first  class 
one;  there  were  holes  in  it  where  it  was  worn 
down,  and  that  got  muddy  in  wet  weather, 
and  there  were  places  that  were  slanting.  It 
was  a  fair  sidewalk,  though,  and  was  used. 
The  sidewalk  led  along  in  front  of  the  Hazel- 
wood  property  where  Spencer  lived  and  on  rsp 
to  Live  Oak  street"  Hutchlngs  te8tlf\^d: 
"My  house  was  a  block  below  where  Tom 
Spencer  lived,  south  of  It,  he  living  on  the 
east  side  of  the  track  and  I  on  the  west  sldcu 

*  *  •  There  was  but  one  sidewalk  and 
that  was  on  the  east  side  of  the  street  There 
was  a  good  many  washes  and  low  places  ia 
the  sidewalk,  and  during  rainy  weather  It 
was  especially  bad.  There  were  bad  places 
along  at  intervals.  There,  was  a  bad  place 
in  front  of  the  livery  stable,  and  a  bad  place 
near  the  Spencer  property  near  the  comer  of 
the  street  and  the  alley.  The  sidewalk  was 
low  along  there  and  would  hold  water.  They 
were  working  on  the  track  for  several 
months,  grading  and  raising  the  track  from 
that  crossing  at  that  stfeet  near  Spencer's  on 
down  below  where  I  lived.  They  used  con- 
siderable filling  along  there;  were  working  on 
the  track  at  the  time  of  the  accident,  is  my 
recollection,  so  that  walking  on  the  track  was 
not  good.  It  was  new  track.  *  *  *  It  is  t 
fact  that  right  alxiut  the  Spencer  place,  oppo- 
site it,  the  track  was  torn  up  at  the  time  of 
the  accident,  and  they  were  working  oo  it 
raising  it  They  commenced  right  along 
there  raising  the  track,  and  below  there  they 
raised  it  a  good  deal  more.  At  the  time  of  the 
accident  there  had  been  considerable  gravel 
dumped  along  on  each  dde  of  the  track  above 
and  below  and  at  the  place  of  the  accident, 
which  was  for  the  purpose  of  raising  the  track. 

*  *  *  At  the  time  the  accident  occurred, 
walking  on  the  track  was  not  good,  not  as 
good  as  it  is  now — not  very  good.  At  the 
time  of  the  accident  the  dirt  had  been  taken 
from  between  the  cross-ties  for  the  purpose 
of  raising  the  track;  that  is  my  recollection, 
that  they  had  dug  the  dirt  out  from  between 
the  cross-ties  and  left  considerable  opening 
in  between  the  ties  at  the  time  of  the  acci- 
dent, and  there  were  piles  of  gravel  on  eack 
side  of  the  track  that  had  been  damped 
there  were  the  purpose  of  raising  the  track. 

*  •  ♦  From  the  Spencer  property  north, 
the  walking  on  the  sidewalk  was  better  than 
south  of  the  Spencer  property."  Swan  testi- 
fied: "I  can  tell  yon  wliy  I  thought  th^ 
were  going  to  kill  him.  He  had  liis  hands  in 
his  pockets,  or  else  behind  him,  I  could  not 
tell  which,  and  my  recollection  is  that  he  was 
smoking,  and  was  walking  along  apparent]/ 
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paying  no  attention  to  anything  In  the  wwld 
and  Just  coming  right  up  the  track,  and  the 
engine  at  that  time  looked  to  be  right  on  blm, 
but  it  could  not  have  been  right  on  him,  be- 
'  cause  I  turned  around  the  second  time  t)efore 
he  was  klHed.  •  •  •  When  I  looked  the 
first  time,  it  looked  to  me  like  it  had  him  then, 
and  then  when  I  looked  the  second  time  he 
was  gone.  His  head  was  down.  He  was 
walking  north  and  the  train  was  backing 
north."  From  this  testimony  it  appears  that 
there  were  at  the  time  of  the  accident  two 
ways  being  traveled  by  the  itttblic — one  the 
sidewalk  on  the  east  side  of  the  street,  and 
the  other  the  railroad  track  in  the  street, 
either  of  which  might  have  been  taken  by 
the  deceased,  and  he  selected  the  latter.  So 
far  as  danger  from  an  engine  or  train  was  in- 
volved, the  sidewalk  would  have  been  abso- 
lutely safe.  Appellant's  pleading  and  the 
testimony  quoted  raised  the  issue  as  to 
whether  the  deceased,  in  view  of  the  condi- 
tion of  the  track,  and  the  fact  that  there  was 
a  sidewalk  over  which  he  conld  have  traveled 
was,  in  selecting  the  track  over  which  to 
travel,  acting  as  a>  man  of  ordinary  prudence 
would  have  acted  under  the  same  or  similar 
circumstances;  and  the  special  charge  re- 
fused would  have  presented  this  issue  to  the 
Jury  fairly  and  pertinently.  Railway  Co.  v. 
Oasscamp,  69  Tex.  645,  7  S.  W.  227;  Railway 
V.  McGlamory,  89  Tex.  639,  35  8.  W.  1058; 
Railway  y.  Ayres,  83  Tex.  268,  18  S.  W.  684; 
Railway  v.  Hall,  85  S.  W.  786,  12  Tex.  Ct 
Rep.  377  and  Railway  v.  Kiersey,  86  S.  W. 
744,  12  Tex.  Ct  Rep.  793.  We  do  not  think 
the  main  charge  of  the  court,  nor  any  of  the 
special  charges  given  at  appellant's  request 
properly  or  directly  apply  to  the  subject  em- 
bodied In  the  special  charge  refused.  Hence 
Its  refusal,  In  our  <^lnlon,  was  error. 

Appellant  by  its  fifth  assignment  of  error 
complains  of  the  action  of  the  court  below  in 
giving  to  the  Jury  the  following  special  in- 
struction at  the  request  of  appellees:  "Ton 
are  instructed  that  it  is  the  duty  of  the  em- 
ployte  of  a  railroad  company  in  operating  its 
engine  or  train  of  cars  to  use  ordinary  care 
to  discover  and  avoid  injuring  persons  who 
may  be  tqpon  its  track,  the  degree  of  care  be- 
ing such  as  a  person  of  ordinary  prudence 
would  commonly  exercise  under  the  like  dr- 
cumstances,  and  varying  as  the  known  prob- 
ability of  danger  may  vary  along  the  differ- 
ent portions  of  the  route  over  which  such 
trains  may  run;  and  a  failure  to  use  such 
care  by  Its  employes  Is  negligence  on  the 
part  of  said  company  tor  which  it  is  liable 
In  damages  for  the  injury  resulting  from 
such  negligence,  unless  such  liability  Is  de- 
feated by  contributory  negligence,  as  defined 
in  the  main  charge."  Appellant's  contention 
is  that  the  language  "and  varying  as  the 
known  probability  of  danger  may  vary  along 
different  portions  of  the  route  over  which 
such  train  may  run,"  Imposed  upon  the  ap- 
pellant the  duty  to  exercise  a  higher  degree 
of  care  than  ordinary  care  under  the  same  or 


similar  circumstances.  Without  holding  this 
charge  erroneous,  we  would  suggest  that  It 
would  be  safer  upon  another  trial  for  tha 
court.  In  Instructing  the  Jury  as  to  the  degree 
of  care  required  of  appellant  in  operating  its 
engine  or  train  of  cars,  to  omit  the  language 
quoted.  In  the  case  of  Railway  Co.  v.  Gorm- 
ley,  91  Tex.  899,  43  S.  W.  878,  66  Am.  St  Rep. 
894,  the  Supreme  Court  says:  "The  degree 
of  care  does  not  vary  with  the  increase  or 
diminution  of  danger;  It  continues  to  be  ordi- 
nary in  degree,  but  the  quantum  of  diligence 
to  be  used  dlffera  under  different  condlttons." 
And  in  Railway  Oa  v.  Smith,  87  Tex.  354, 
28  S.  W.  522,  that  court  says:  "Ordinary  care 
will  require  the  exercise  of  a  very  great  de- 
gree of  vigilence  undor  some  drcnmstances, 
and  the  amount  of  vigilence  and  caution  to 
be  used  will  vary  according  to  the  BituaUc« 
of  the  parties  and  the  surrounding  drcnm- 
stances. But  the  standard  by  which  the  acts 
are  to  be  Judged  does  not  change;  it  remains 
the  same."  Hence,  in  our  opinion,  a  charge 
should  not  be  given  to  the  Jury  that  would 
be  calculated  to  Indicate  to  them  that  a  high- 
er degree  of  care  would  be  required  of  a  rail- 
road company  in  the  operation  of  Its  engine 
or  trains  than  such  as  would  be  exerdsed  by 
a  person  of  ordinary  prudence  under  the 
same  or  similar  circumstances. 

We  have  carefully  considered  all  of  appd- 
lant's  other  assignments  of  errora,  and  are  of 
opinion  that  none  of  them  is  well  taken.  For 
the  error  indicated,  the  Judgment  of  the  coort 
below  Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


INTERNATIONAIi  &  G.  N.  RT.  CX).  v. 
BRISBNIO.* 

(Court  of  Civil  Appeals   of  Texas.    Jan.    10, 
1906.    Rehearing  Denied  Feb.  7,  1906.) 

L   CotTBTS— TbARSFZB     or     CAUSCS-nJCRIBDIO- 
TIOM. 

Under  Oen.  Laws  1899,  p.  113,  e.  75,  an- 
thorizing  the  district  judges  of  the  different 
district  courts  in  a  certain  county  to  transfer 
any  suit  from  one  district  coart  to  another,  s 
judge  of  one  district  court  may  transfer  to  an- 
other district  court  a  suit  to  set  aside  a  Jadg- 
ment  rendered  by  the  former  court,  and  thereby 
invest  the  latter  court  with  the  jurisdiction  in- 
herent in  the  former  to  set  aside  the  Judgment 
in  question. 

2.  JUDOMKirr  —  OOHOLUSIVENKSS—  Adthoutt 

TO  Sot. 

Where  an  action  purporting  to  be  brought 
on  liehalf  of  a  minor  by  her  mother  as  next 
friend  is  not  in  fact  brought  by  the  mother,  or 
is  brought  in  her  name  but  without  her  Imowl- 
edge  or  consent,  neither  she  nor  the  minor  ia 
bound  by  the  judgment  rendered  tlieretai. 
S.  Appeal  —  Hakmt.ww  Bbbob— Rkixtsai.  of 

iHBTBUOnONS. 

Where  the  jury  were  instructed  tliat  a 
certain  judgment  was  conclusive  against  plain- 
tiff, and  to  find  for  defendant,  if  the  snit  was 
brought  with  plaintiff's  knowledge  and  conaent. 
it  was  not  reversible  error  to  refuse  a  further 
request  to  charge  that  the  question  at  issue  was 
not  whether  the  cause  in  which  the  jadgment 
was  rendered  was  prosecuted  to  the  best  ad- 
vantage, but  whether  it  was  prosecuted  with 
plaintiff's  knowledge  and  consent. 

*Writ  ot  error  denied  by  Supreme  Court  March  8, 
IML 
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4.  Appeal— HABULxas  Bbbos— ABOUHEifT  or 

COUHSCL  —  IvrLiMilATOVT  RXKABES  —  COB- 
KCCnOIf  BT  COUBT. 

In  an  action  for  the  death  of  plalntifd 
father,  the  action  of  plaintUTs  attorney  in  ar- 
cing tne  Jary  to  consider  what  they  ought  to  do 
for  the  little  girl  that  lost  her  father,  and  ad- 
monishing them  not  to  place  the  stamp  of  in- 
famy upon  the  child  by  driving  her  out  of  the 
courthoaae  aa  a  fraud,  and  calling  on  the  jury, 
as  fathers,  brothers,  and  dtisens,  to  protect  the 
girls  of  the  country  is  not  reversible  error,  where 
the  court  stopped  connsel  and  Instructed  the 
juiT  not  to  consider  the  argument,  and  counsel 
wiudrew  the  remarks,  and  there  was  sufficient 
evidence  to  support  the  verdict,  and  nothing  to 
show-  that  the  jury  were  inflamed  or  Infiu^iced 
by  counsel's  language. 

[Ed.  Note. — For  cases  in  point,  see  voL  S, 
Cent.  Dig.  Appeal  and  Error,  |  4135.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; A.  W.  Seellgson,  Judge. 

Action  by  Vicenta  Brlsenlo  against  the 
International  &  Great  Northern  Hallway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

N.  A.  Stedman,  Jno.  M.  King,  and  Hicks 
ft  Hicks,  for  appellant  J.  D.  Cbllds,  for 
appellee. 

JAMES,  0.  J.  The  character  of  tliis  ac- 
tion is  shown  by  the  opinion  delivered  on  the 
former  appeal.  Briseno  v.  Railway  Co., 
(Tex.  Civ.  App.)  81  S.  W.  679.  It  U  now  as- 
sorted by  appellant  that  the  district  court  of 
the  Fifty-Sevoith  judicial  district  was  with- 
out jurisdiction  to  annul  and  vacate  the  Judg- 
ment rendered  in  1890  by  the  district  court 
of  the  Thlrty-Seyentb  Judicial  district 

It  appears  that  a  suit  was  brought  upon 
the  same  cause  of  action  in  the  latter  court 
by  Eufnnla  Brlsenlo,  the  widow  of  Manuel 
Brlsenlo,  Angel  Brisoiio,  the  mother  of  Man- 
uel Brlsenlo.  and  by  Vicenta  Brlsenlo,  a  mi- 
nor, who  sued  by  her  next  friend,  Eufemia 
Brlsenlo,  her  mother,  against  appellant,  for 
damages,  the  result  of  the  death  of  said 
Manuel,  caused  by  injury  received  in  appel- 
lant's service.  The  decree  rendered  thorein 
was  for  defendant  and  its  then  recovers. 
It  appears  that  the  present  action  was 
brought  in  the  district  court  of  the  Fifty- 
Seventh  district  by  the  minor,  Vicenta, 
through  her  next  friend,  the  said  Eufemia, 
for  the  damages  sustained  by  the  loss  of  her 
father,  without  any  reference  to  the  afore- 
said judgment  In  the  amended  petition, 
upon  which  the  cause  was  heard,  she  alleges 
that  since  the  filing  of  this  suit  she  and  her 
said  next  friend  learned  for  the  first  time 
of  the  said  former  suit  and  Judgment;  that 
said  suit  was  wholly  without  authority  or 
knowledge  of  either  of  them;  that  neither 
of  than  authorized  its  bringing,  or  employ- 
ed or  authorized  attorneys  or  any  one  else 
to  bring  it;  that  said  suit  was  without  their 
knowledge,  consent  or  authority;  that  they 
were  not  present  at  any  time  during  the  trial, 
had  no  knowledge  whatever  of  the  proceed- 
ings, and  that  said  proceedings  were  a  fraud 
upon  the  plaintiff;  and  further  that  they  were 


without  knowledge,  consent,  or  authority  of 
either  Eufemia  Brlsenio  or  Angel  Brlsenlo, 
either  individually  or  as  next  friend  of  the 
plaintiff;  and  prayed  that  it  be  held  tcr 
naught  as  to  plaintiff.  It  appears  further 
that  after  this  suit  was  filed  in  the  Fifty- 
Seventh  district  court  plaintiff,  by  her  said 
next  friend,  filed  in  the  Thirty-Seventh  dis- 
trict court  a  direct  proceeding  to  set  aside 
the  Judgment  which  suit  was  later  trans- 
ferred to  the  Fifty-Seventh  district  court  by 
an  order  duly  entered.  In  the  Fifty-Seventh 
district  court  the  causes  were  consolidated 
and  tried  together;  a  verdict  and  Judgment 
being  given  for  plaintiff  in  the  sum  of  $3,000. 

The  district  Judges  of  the  three  district 
courts  In  Bexar  county  were  authorized,  In 
their  discretion,  to  transfer  any  suit  or  cause 
of  action,  civil  or  criminal,  from  one  district 
court  to  another..  Gen.  Laws  1899,  p.  113,  C 
76.  Under  this  enactment  the  transfer  of 
the  suit  to  annul  the  Judgment  transferred 
the  Jurisdiction  of  the  Thirty-Seventh  dis- 
trict court  to  try  it  to  the  Fif^-Seventh  dis- 
trict court  That  the  former  court  was  tha 
one  with  Jurisdiction  to  try  a  suit  to  set  aside 
its  own  Judgment  and  that  a  domestic  Judg- 
ment of  a  court  having  Jurisdiction  of  the 
subject-matter  and  the  parties,  cannot  be 
oollaterally  attacked,  are  propositions  we 
concede.  But  under  the  statutes  of  the 
states  the  Jurisdiction  of  the  Thirty-Seventh 
district  court  and  by  force  of  the  order  trans- 
ferring the  cause,  its  Jurisdiction  followed 
the  case  to  the  other  court;  or  we  might  say 
the  statute  in  such  circumstances  vested  the 
other  court  with  Jurisdiction  to  hear  and 
determine  the  cause. 

The  fifth  assignment  of  error  complains 
of  the  refusal  of  this  charge:  "If  you  believe 
from  the  evidence  that  Flsk  and  Haltom 
prosecuted  said  cause  No.  4,303  (the  original 
eause)  with  the  knowledge  and  consent  of 
Eufemia  Brlsenlo,  or  Angel  Brlsenlo  Lopez, 
you  will  find  ft>r  the  defendant"  Two  prop- 
ositions are  submitted;  one  being  that  the 
charge  of  the  court  submitted  this  issue  only 
in  a  negative  way,  and  defendant  was  en- 
titled to  Its  presentation  in  an  affirmative 
way.  The  court  charged  the  Jury  in  the  first 
paragraph  that  the  Judgment  was  conclusive 
of  the  rights  of  plaintiff,  and  to  return  a  ver- 
dict for  defmdant  imless  they  found  from 
a  preponderance  of  the  evidence  that  Eufonia 
Brlsenlo  did  not  authorize  J.  G.  Fisk  and  Ed 
Haltom,  or  either  of  them,  to  institute  or 
prosecute  said  suit  The  second  paragraph 
of  the  charge  was:  "If  you  believe  from  a 
preponderance  of  the  evidence  that  said  suit 
No.  4303  was  Instituted  and  prosecuted 
without  the  authority  or  consent  of  Eufemia 
Brlsenlo,  then,  in  that  event  you  will  proceed 
to  consider  the  other  Issues  in  the  case.  We 
cannot  conceive  of  how  the  Jury  would  have 
the  issue  more  directly  and  plainly  presented 
to  them  by  an  affirmative  statement  of  it 
However,  the  court  gave  defendant's  request- 
ed charge  No.  1,  which  submitted  the  issue 
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in  an  affirmatlye  form.  The  second  proposi- 
tion is  that  it  was  not  necessary  for  all  of 
tbe  plaintiffs  in  cause  4303  to  hare  antbor- 
Ized  and  agreed  to  the  filing  of  tbe  said 
cause,  provided  it  was  brought  by  authority 
of  one  of  tbe  plaintiffs  for  tbe  benefit  of  all. 
Tbe  Instructions  of  tbe  court  proceeded  on 
tbe  idea  that,  to  bind  this  minor  by  said  judg- 
ment, it  was  necessary  that  only  Eufemia, 
her  mother,  who  sued  on  behalf  of  tbe  minor, 
should  have  authorized  or  known  of  tbe  pro- 
ceeding. It  seems  that  counsel  for  appel- 
lant asked  charges,  the  first  and  third  spe- 
cial charges,  upon  this  theory.  It  would 
further  se^n  that  counsel  had  tbe  same  Idea 
until  after  they  had  their  original  brief  print- 
ed, when  tbey  prepared  a  supplemental  brief, 
which  added  the  proposition  now  under  con- 
sideration. However,  we  are  of  opinion  that 
the  proposition  ought  not  to  be  sustained  on 
its  merits.  Tbe  petition  in  tbe  original 
case  contains  nothing  which  shows  that  it 
was  brought  on  tbe  part  of  Angel  Brisenio 
for  tbe  benefit  of  anybody  but  herself.  No 
action  was  brought  or  purported  to  be  brought 
on  behalf  of  the  minor,  except  by  ber  mother, 
Eufemia,  as  next  friend.  If  not  brought  by 
Eufemia,  or  if  brought  in  her  name,  but 
without  ber  knowledge  or  consent,  neither 
she  nor  tbe  minor  would  be  bound  thereby. 

Tbe  sixth  assignment  complains  of  the  re- 
fusal of  tbe  following  charge:  "Tbe  question 
for  you  to  determine.  In  considering  tbe  plea 
of  defendant  of  a  former  trial,  Is  not  whether 
the  attorneys  prosecuted  said  cause  No.  4,303 
to  the  best  advantage,  but  whether  or  not 
tbey  prosecuted  said  cause  with  tbe  knowl- 
edge and  consent  of  Eufemia  Brisenio." 
This  charge  might  very  well  have  been  given, 
but  was  it  at  all  necessary  for  the  guidance 
of  a  Jury  of  ordinary  lntellig«ice,  who  were 
instructed  in  positive  terms  that  the  Judg- 
ment was  conclusive  against  the  plaintiff, 
and  to  find  for  defendant  without  consider- 
ing anything  else,  if  they  found  that  Eufemia 
did  not  authorize  the  attorneys  to  Institute 
or  prosecute  the  suit,  as  was  charged  in  tbe 
first  paragraph  of  the  court's  charge;  or  (as 
put  by  the  first  requested  charge  which  was 
given)  if  they  believed  that  tbe  attorneys, 
or  either  of  them,  who  filed  and  prosecuted 
said  cause,  did  so  with  tbe  knowledge  and 
consent  of  Elufcmla  Brisenio,  the  minor 
would  be  bound  by  the  Judgment  and  to  find 
for  defendant?  We  think  not  The  request- 
ed Instruction  would  have  added  nothing 
more  than  elaboration  or  emphasis  to  the  in- 
structions given,  which  could  not  have  been 
mistaken  by  the  Jury. 

The  seventh  assignment  alleges  that  the 
preponderance  of  the  evidence  sliows  that 
the  cause  No.  4,303  was  prosecuted  without 
the  knowledge  or  consent  of  Eufemia  Bris- 
enio. Tbe  proposition,  statement,  and  argu- 
ment, which  we  find  In  the  brief  under  this 
assignment,  do  not  deal  with  the  above  ques- 
tion at  all,  but  with  the  question  and  Juris- 
diction ^blcb.we  have  already  dismissed. 


The  eighth  objects  to  tbe  charge  on  tbe 
measure  of  damages,  which  we  find  to  con- 
tain no  error. 

The  other  assignments  complain  of  lan- 
guage employed  by  plaintiffs  counsel  In  tbe 
argument  to  tbe  Jury.  Tbe  remark  wbicb 
Is  the  subject  of  tbe  first  and  second  assign- 
ments we  think  was  so  clearly  insufficient 
cause  for  a  reversal  that  we  deem  It  unnec- 
essary to  discuss  it  That  which  Is  tbe  sub- 
ject of  the  third  and  fourth  assignments  is 
of  a  more  serious  nature.  It  was  as  follows: 
"When  you  go  to  make  up  your  verdict,  think 
what  you  onght  to  do  for  tbe  little  baby  girl 
who  lost  her  father,  under  tbe  drcumstances, 
and,  when  yon  go  to  write  your  verdict, 
think  what  It  would  be  If  yon  would  drive 
ber  out  of  this  courthouse  and  say  she  was 
a  fraud.  Gentlemen,  I  ask  you  as  fathers, 
I  ask  you  as  brothers,  I  ask  you  as  citizens 
of  this  country,  that,  when  you  go  to  write 
your  verdict,  do  not  place  tbe  stamp  of  in- 
famy upon  this  child,  and  think,  gentlemen, 
that  tbe  girls  of  this  country  are  entitled  to 
protection,  and  so  write  your  verdict"  The 
use  of  this  language  was  objected  to  at  tbe 
time,  upon  the  gronnd  tliat  It  was  Improper 
and  calculated  to  inflame  the  minds  of  tbe 
Jury,  and  the  court  stopped  tbe  speaker  and 
Instructed  the  jury  not  to  consider  the  argu- 
ment, and  counsel  then  withdrew  the  remaiiis. 
There  was  ample  evidence  to  support  tbe 
verdict,  and  the  amount  of  the  verdict  does 
not  suggest  that  tbe  Jury  were  inflamed  or 
influenced  as  tbe  effect  of  tbe  remarks.  Un- 
der tbe  circumstances,  it  would  not  be  prop- 
er to  set  aside  tbe  judgment  on  that  account. 
Railway  t.  Irvine,  64  Tex.  S8S;  McLane  ▼. 
Paschal.  74  Tex.  27,  11  S.  W.  837. 

There  Is  an  assignment  that  the  verdict 
was  excessive,  but  this  cannot  be  anatalned. 


MULLEN  ▼.  OALVB8TON,  H.  ft  S.  A.  BT. 
CO.* 

(Court  of   Civil  Appeals   of  Texas.    Jan.    10, 
1006.    Rehearing  Denied  Feb.  7,  100&) 

1.  AppBAir—AssiomtENTB  ov  Bbbob— Biix  or 

ElXOEPTlONS— SUFFICIENOT. 

Assignments  of  error  relating  to  the  admis- 
sion of  certain  testimony  based  on  a  bill  of  ex- 
ceptions, which  fails  to  state  what  the  answers 
to  the  questions  objected  to  were,  will  not  be 
considered. 

[Ed.   Note. — For  cases   In  point  see  toL  S, 
Cent  Dig.  Appeal  and  Error,  {  2906.] 

2.  EviDEKOK— BoDiLT  Apfeaba:«cv. 

In  an  action  against  a  railroad  for  injariee 
to  a  passenger  occurring  through  defendant's  al- 
leged negligence,  testimony  as  to  the  appear- 
ance of  plaintiff  after  tbe  accident  as  to  wneth- 
er  or  not  be  seemed  to  be  suffering,  and  as  to 
what  be  was  doing,  was  admiasiblfc 

[Ed.  Note. — For  cases  in  point,  see  voL  20. 
Cent   Dig.  Evidence,   Sf  2238-2240.] 

8.  Apfkai.  —  Objections  —  PKaaBHTATioR   ih 

Tbiai>  Coubt— Necbssht. 

Objections  to  evidence,  not  presented  in  the 
eonrt  below,  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  cases   in  point   see  voL   2, 
Cent.  Dig.  Appeal  and  Error,  H  1258-l28».l 

*Wrn  of  error  denied  by  Supreme  CSourt  Uarch  8. 
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4.  Saiib— BzcLusioir  of  Evidence— Habmum 

Ebbob. 

The  excluston  of  erldence  Is  not  prejudicial, 
where  the  party  has  the  fall  l>enefit  of  toe  same 
evidence  from  several  other  witnesses. 

[Ed.   Note. — For  cases  in  point,   see  toL  8, 
Cent  Dig.  Appeal  and  Error,  |  4194.] 

6.  Saub— CoNixior  in  Bscobo. 

Where  statements  of  a  witness  were  re- 
peated several  times  in  the  evidence  as  con- 
tained in  a  statement  of  facts  agreed  to  as  cor- 
rect, it  will  not  be  held  on  appeal  that  the  evi- 
dence was  ezclnded,  though  assignments  of 
error  are  based  on  such  exclusion ;  the  state- 
ment of  facta  and  the  statements  in  the  bills  of 
exceptions  being  of  eqnal  dignity. 

6.  AppeaI/— Habmless  Ebbob. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  the  exclusion  of  testimony  of 
plaintiff's  physician,  that  "I  thought  it  was  an 
Injury  to  oie  sciatic  nerve  caused  by  a  bruise  or 
pressure,"  was  not  prejudicial ;  such  witness 
having  also  testified,  '1  thought  it  was  an  injury 
to  the  sciatic  nerve,"  and  "The  injury  produced 
pain  in  the  sciatic  nerve,"  and  "The  sciatic 
nerve  was  bruised,"  and  two  other  witnesses  tes- 
tifying to  practically  the  same  facts. 

7.  Evidence— ExPEBT  Witness. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  a  witness,  who  bad  been  in  a 
railway  service  as  switchman,  brakeman  and 
conductor  for  12  years,  was  qualified  to  tes- 
tify that  the  force  with  which  a  coupling  of  cars, 
alleged  to  have  been  negligently  made,  was 
made,  was  not  unusual. 

[Bd  Note. — For  cases  in  point,   see  vol.  20, 
Cent.  Dig.  Evidence,  §§  2323,  2350.] 

8.  Daxaoes  —  Pbhsohal  Injttbiks  — Inbtbuo- 

TIONS. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  an  instruction  limiting  plain- 
tiffs recovery  for  medicines  and  medical  attend- 
ance to  such  sums  as  he  necessarily  expended 
or  incurred,  was  correct 

[Bd.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Damages,  $§  243,  664.] 

B.  Cabbiebs— Passenoers  cm  Fbeioht  Tbair 
—Liability  of  Railboad— Deobee  of  Cask 
bxquibkd. 

Althoagh  a  railroad  company  owes  the 
same  degree  of  care  to  passengers  on  its  freight 
trains  as  on  regular  trains,  a  passenger,  in 
boarding  a  freight  train,  acquiesces  In  the 
OBoal  incidents  and  conduct  of  a  freight  train 
managed  by  prudent  and  competent  men. 

[Ed.  Note. — For  cases  in  point,   see  vol.   0, 
Cent  Dig.  Carriers,  Si  109^1102.] 

10.  Appeal  —  Instbtjctions  —  Habmless  Eb- 
bob. 

In  an  action  against  a  railroad  for  in- 
juries to  plaintiff  while  riding  on  a  freight  train 
under  a  stock  pass,  failure  of  an  instruction  to 
confine  the  assumption  of  risks  to  such  matters 
as  were  known  by  plaintiff  was  not  prejudicial: 
tiiere  being  evidence  that  he  bad  lieen  engaged 
in  riding  on  trains  with  stock  for  many  years, 
and  was  acquainted  with  the  mode  of  handling 
stock  trains. 

11.  Carbiebs— INJUBT  to  Pabsenoeb— Actior 
— Tbial— Rekabks  of  Counsel. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  received  while  riding  on  a  stock 
train,  remarks  of  defendant's  counsel  that  "the 
reason  plaintiff  had  not  been  able  to  earn  as 
much  in  shipping  and  selling  mules  since  his 
injury  as  he  was  l>efore,  was  oecause  there  had 
been  a  bad  horse  market,  and  that  plaintiff  was 
trying  to  make  the  railroad  company  pay  for 
it,"  was  not  ground  for  reversal. 

12.  Appeal— Fbksuiiftiokb  as  to  Effect  of 
Ebbob. 

Where  there  is  evidence  to  sustain  a  ver- 
dict, ths  presumption  that  it  was  obtained  by 
improper  remarn  of  counsel  does  not  prevaiL 


Appeal  from  District  Court,  B^ar  Coun- 
ty':  J.  L.  Camp,  Judge. 

Action  by  Francis  M.  Mullen  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  Judgment  for  defendant, 
and   plaintiff    appeals.    Affirmed. 

Keller  ft  Keller,  for  appellant  Newton 
ft  Ward,  W.  B.  Teagarden,  Baker  Botta, 
and   Parker  &  Garwood,   for  appellee. 

FLY,  J.  Appellant  sued  appellee  for 
damages  alleged  .to  have  accrued  tbrougli 
the  negligence  of  appellee.  It  was  alleged 
that  appellant  was  a  passenger  in  the  ca- 
boose of  a  stoclc  train,  traveling  witit  llvo 
stock  shipped  by  him  from  Texas  to  MIsSp 
Isslppi,  and  that  the  caboose  collided  with 
another  car,  through  the  negligence  of  ap- 
pellee, and  threw  appellant  from  liis  seat 
to  the  floor  with  such  violence  as  to  ser- 
iously and  permanently  bmlse,  injure,  and 
cripple  tilm  in  his  left  leg  and  hip.  Tbe 
cause  was  tried  by  Jury  and  resulted  in  a 
verdict  and  judgment  tor  amiellee.  Appel- 
lant was  a  passenger  on  the  freight  train 
of  appellee  by  virtue  of  a  shii^per's  pass, 
and  we  conclude  from  the  evidence,  in  def- 
erence to  the  verdict,  that  there  was  no 
negligence  upon  the  part  of  appellee  which 
caused  any  injury  to  appellant  The  Jury 
was  also  Justified  in  finding  that  appellant 
was  not  injured  while  a  passenger  in  the 
caboose  of  the  train,  but  If  Injured  at  all 
It  was  from  some  other  cause  than  the  neg- 
ligence of  appellee. 

The  first  third,  fifth,  seventh,  ninth, 
eleventh,  thirteenth,  fifteenth,  seventeenth, 
nineteenth,  twentieth,  twenty-second,  and 
twenty-third  assignments  relate  to  the  ad- 
mission of  certain  testimony  as  io  the 
appearance  and  condition  of  appellant  af- 
ter the  alleged  injury.  All  of  them  are 
based  on  one  bill  of  exceptions,  which  falls 
to  state  what  the  answers  were  to  the 
question  objected  to,  and  of  course  this 
court  is  unable,  without  searching  the 
whole  of  the  evidence,  to  ascertain  what 
the  answers  were.  "In  the  absence  of  a 
bill  of  receptions  distinctly  stating  what 
testimony  was  objected  to,  we  cannot  re- 
vise the  action  of  the  court  below  in  admit- 
ting the  evidence."  Railway  v.  Leak,  64 
Tex.  6B4;  Railway  v.  Brown,  10  Tex.  Civ. 
App.  03,  40  S.  W.  008. 

Under  12  assignments  of  error  relating  to 
the  admission  of  certain  testimony  are  the 
following  propositions:  "Answers  in  dep- 
ositions relating  to  matters  of  opinion  or 
giving  the  conclusions  of  a  witness  may  be 
objected  to  when  offered  in  evidence,"  and 
"objections  to  an  Interrogatory  and  answer 
in  a  deposition  may  be  made  orally  at  the 
trial  when  the  answer  is  not  responsive, 
or  is  uncertain  and  evasive."  Why  these 
propositions  should  be  presented  does  not 
ai^ear  as  they  do  not  seem  to  have  any 
connection  whatever  with  the  assignments 
of  error  and  there  is  nothing  in  the  record 
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that  Indicates  that  the  evidence  to  which 
objection  was  made  was  admitted  because 
objection  was  not  made  before  the  trial  be- 
gan. Eyerythlng  stated  In  those  two  prop- 
ositions may  be  taken  as  settled  law  and 
yet  It  has  no  pertinence  In  this  case.  If 
the  different  assignments  of  error  can  be 
construed  to  be  propositions  in  themselves 
we  are  of  the  opinion  that  the  testimony  of 
the  different  witnesses  as  to  the  appear- 
ance of  appellant,  as  to  whether  he  seemed 
to  be  suffering,  and  as  to  what  he  was 
doing  was  properly  admitted.  The  wit- 
nesses were  not  stating  opinions  but  facts. 
The  presentation  of  objections  to  the  evi- 
dence In  this  court  which  were  not  pre- 
sented in  the  court  below  will  not  be  coun- 
tenanced or  permitted. 

The  twenty-flfth  and  twenty-sixth  as- 
signments relate  to  the  rejection  of  evi- 
dence on  the  part  of  J.  K.  Watklns,  that  it 
looked  to  him  as  though  appellant  was 
suffering  from  pains  in  the  hip  and  that 
"he  had  to  use  a  stick."  The  statement  of 
facts  shows  that  Watklns  testified  '  ttiat 
appellant  was  "crippled  up"  and  "hopping 
about"  and  that  "he  twisted  over  to  one 
side  when  he  tried  to  walk,  and  limped  a 
good  deal."  Brock  swore  that  appellant 
was  crippled  and  limping  and  that  he  used 
a  stick.  Other  witnesses  testified  to  prac- 
tically the  same  facts.  Appellant  could 
not  have  been  Injured  by  the  exclusion  of 
the  evidence  mentioned  In  the  two  assign- 
ments of  error  as  he  had  the  full  benefit  of 
the  same  evidence  from  several  other  wit- 
nesses. Gouts  ▼.  Neer,  70  Tex.  488,  9  S. 
W.  40. 

The  twenty-seventh  and  twenty-eighth 
assignments  of  error  present  that  the  court 
erred  In  excluding  the  statements  of  the 
witness,  William  Schmalkoke  "that  the 
brakeman  of  the  train  had  said  shortly 
after  the  Injury,  that  the  accident  occurred 
because  of  a  defective  brake"  and  that 
"the  brakes  were  out  of  fix  on  the  stock 
car."  We  find  from  the  statement  of  facts 
that  William  Schmalkoke  6wore  that  the 
brakeman  said  that  "the  brake  was  out  of 
fix  and  we  could  not  help  It"  And  also 
that  the  brakeman  said  that  the  "brakes  on 
that  car  that  bumped  into  the  caboose  was 
out  of  fix  and  he  could  not  help  It."  That 
statement  is  repeated  several  times  in  the 
evidence  as  contained  In  the  statement  of 
facts,  which  was  agreed  to  as  being  correct 
by  appellant  The  statement  of  facts  and 
the  statements  In  the  bills  of  exception 
being  of  equal  dignity  this  court  cannot 
hold  that  the  court  excluded  the  evidence. 
Ramsey  v.  Hurley,  72  Tex.  194,  12  S.  W. 
56. 

The  twenty-ninth  assignment  of  error 
<!omplains  of  the  rejection  of  the  latter 
part  of  the  following  evidence  of  Dr.  Tur- 
ner: "I  thought  it  was  an  Injury  to  the 
sciatle  nerve  caused  by  a  bruise  or  pres- 
<*ure."    As  Dr.  Turner  swore,  "I  thought  it 


was  an  Injury  to  the  sciatic  nerve,"  and 
"The  injury  produced  pain  in  the  aciatic 
nerve,"  and  "The  sciatic  nerve  was  bmlaed 
which  caused  It  to  become  inflamed  and 
tender,"  appellant  could  not  have  been  In- 
jured by  the  rejection  of  the  testimony. 
Dra.  Shropshire  and  Lanlcford  swore  to 
practically  the  same  facts. 

The  thirtieth,  thirty-first,  ttalrty-eecond, 
thirty-third,  and  thirty-fourth  asslgnmenta 
complain  of  the  rejection  of  evidence  as  to 
statements  made  by  appellant,  a  number 
of  days  after  he  was  hurt  and  as  to  his 
appearance  and  manner  of  locomotion.  An 
Inspection  of  the  record  shows  each  one  of 
the  witnesses  offered  for  that  purpose 
swore  to  the  substantial  facts  that  the  as- 
signments assert  were  exduded.  Portiona 
of  the  rejected  testimony  were  opinions  of 
the  witnesses  without  the  basis  of  any  fact 
to  BUKKHt  them. 

The  statement  under  the  tliirty-fifth  as- 
signment of  error  Is  of  no  practical  benefit 
to  the  court  The  assignment  of  error  re- 
lates to  the  testimony  of  R.  J.  Woods  to 
the  effect  that  the  coupling,  at  tiie  time 
appellant  was  injured,  was  made  with 
about  the  usual  force,  and  for  statement 
the  whole  of  the  evidence  of  Woods  and 
parts  of  the  petition  are  copied  Into  the 
brief.  In  order  to  ascertain  what  testi- 
mony Is  complained  of,  the  whole  of  the 
evidence  must  be  read.  However,  the  wit- 
ness had  been  In  the  railway  service,  as 
switchman,  brakeman,  and  conductw,  for 
12  years  and  was  qualified  to  state,  as  he 
did,  that  "the  force  at  which  the  coupllns 
was  made  was  not  unusual." 

The  complaint  embodied  In  the  thirty- 
sixth  assignment  of  error  Is  that  the  court 
erred  in  limltliig  the  recovery  of  appellant 
for  medicines  and  medical  attention  to 
such  sums  as  he  "necessarily  expended  or 
incurred."  In  what  respect  the  limitation 
is  incorrect  Is  not  stated  by  appellant  and 
we  think  It  correct  If  It  were  not,  ttie  er- 
ror would  be  valueless  to  appellant  In  view 
of  the  fact  that  the  Jury  found  that  he  was 
not  Injured  through  the  negligence  of  ap- 
pellee. 

Appellant  when  hurt  was  riding  In  the 
caboose  of  a  train  loaded  with  cattle,  and 
the  court  correctly  Instructed  the  Jury  that 
appellant  could  not  recover  If  he  was  In- 
jured by  such  Jerking  and  Jarring  of  the 
car  as  was  necessary  and  pnnptr  In  ttie 
handling,  operation,  and  transportation  of 
the  car.  A  railway  company  owes  the 
same  degree  of  care  to  passengers  on  its 
freight  trains  as  on  regular  trains,  but  In 
taking  a  freight  train  the  passenger  ac- 
quiesces In  the  usual  incidents  and  conduct 
of  a  freight  train  managed  by  prudent  and 
competent  men.  Crine  v.  Railroad  Go.,  84 
Ga.  661,  11  S.  m  555;  RaUway  v.  Ivy,  71 
Tex.  409,  9  8.  W.  846.  In  the  Texas  case 
It  was  held  that  the  person  traveling  in  th<^ 
caboose  of  a  cattle  train  waa  a  passenger 
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and  assumed  the  Increased  risk  arising 
from  rldin;  on  a  freight  train.  This  prop- 
osition of  law  is  not  attaclied  by  appellant, 
the  only  complaint  being  that  the  court 
should  have  confined  the  assumption  of 
risks  to  such  matters  as  were  known  by 
appellant  The  failure  to  do  so  conld  not 
have  prejudiced  the  cause  of  appellant,  as 
be  was  shown  to  have  been  engaged  in  rid- 
ing on  trains  with  stock  for  many  years 
and  was  acquainted  with  the  mode  of  band- 
ling  stock  trains.  There  was  evidence 
that  tended  to  show  that  the  train  was 
handled  in  the  usual  manner. 

Counsel  for  appellee  in  his  speech  to  the 
jury  said  "the  reason  appellant  had  not 
been  able  to  earn  as  much  in  shipping  and 
Belling  mules,  since  his  injury  as  he  was 
before,  was  because  there  had  been  a  bad 
horse  market,  and  that  plaintiff  was  trying 
to  make  the  railroad  company  pay  for  it" 
The  remarks  were  objected  to  by  appellant 
and  he  contends  that  they  must  have  in- 
fluenced the  Jury  against  him.  The  re- 
mains may  not  have  been  entirely  In  con- 
sonance with  the  facts,  but  we  do  not 
believe  that  tiiey  had  any  possible  effect 
upon  the  verdict  of  the  Jury.  The  remarks 
bad  no  bearing  except  upon  the  amount  of 
the  verdict  and  as  appellant  did  not  re- 
cover anything  we  can  see  no  causal  con- 
nection between  the  remarks  and  the  ver- 
dict The  presumption  does  not  prevail  In 
cases  where  there  is  evidence  to  sustain  a 
verdict  that  It  was  obtained  by  Improper 
remarks,  and  the  case  of  Blum  v.  Simpson, 
06  Tex.  84,  17  B.  W.  402,  does  not  support 
appellant's  proposition  that  such  presumiH 
tlon  prevails. 

The  Judgment  is  affirmed. 


PINTO  V.  EINTLBMAN. 

(Court  of  Civil  Appeals  of  Texas.     March  17, 
1906.    Behearing  Denied  April  14,  1906.) 

1.  Affeai< — Review — Findhtos  bt  Conar. 

Where,  in  an  action  for  damages  for 
breach  of  a  contract  to  lease  premises  to  plain- 
tiff, a  special  verdict  merely  establishecl  the 
making  of  the  contract  and  the  measure  of 
damages,  but  the  court  found  that  the  contract 
was  oral,  and  the  case  was  appealed  on  the 
•pedal  verdict  and  such  finding,  without  any 
statement  of  facts.  It  most  be  deemed  estab- 
lished that  the  contract  was  oral. 

2.  SnptTLATiows — Effect — Judomeitt. 

A  stipulation  of  counsel  that  the  court 
mii^t  render  snch  a  judgment  on  the  findings 
of  the  Jnry  as  the  law  anthorizes  neither  added 
to  or  took  anything  from  the  power  of  the 
court  to  enter  such  judgment  as  warranted  by 
the  special  verdict  and  undisputed  facta  not  in 
conflict  therewith. 
8.  Fbaitds,  Statttte  of — Leabeb. 

An  oral  contract  to  lease  premises  for  the 
term  of  five  years  is  within  the  statute  of 
frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  <t  90-93.] 

Appeal  from  District  Cour^  Tarrant  Coun- 
ty; M.  E.  Smith,  Judge. 


Action  by  James  Pinto  against  A.  Q.  Rln- 
tleman.  -From  a  Judgment  t<x  defendant, 
plaintlfF  api)eals.    Affirmed. 

Jno.  W.  Wray,  for  appellant  B.  U  Oar- 
lock and  J.  E.  Burton,  for  appellee. 

STEPHENS,  J.  Appellee  agreed  with  ap- 
pellant to  lease  to  him  for  a  term  of  five 
years  certain  real  estate  in  the  city  of  Fort 
Worth  at  a  stipulated  price  per  month,  pay- 
able In  advance,  obligating  himself  within  a 
reasonable  time  to  execute  and  deliver  to  ap- 
pellant a  written  lease  with  the  usual  cove- 
nants. Within  a  reasonable  time  thereafter, 
appellant  demanded  of  him  the  execution  of 
the  lease,  tendering  the  first  month's  rent 
Appellee  not  only  declined  to  accept  the 
money  and  execute  the  lease,  but  let  the 
premises  to  another.  This  suit  was  subse- 
quently brought  to  recover  damages  for  a 
breach  of  the  contract  and  resulted  in  a 
Judgment  on  a  special  verdict  denying  a  re- 
covery on  the  ground  that  the  contract  for  a 
lease,  being  oral,  was  within  the  statute  of 
frauds.  The  iq>ecial  verdict  merely  estab- 
lished the  making  of  the  contract  and  the 
measure  of  damages  for  its  breach.  The 
court  however,  found  from  the  undisputed 
evidence  that  this  contract  was  oral,  and  the 
case  is  brought  here  on  the  special  verdict 
supplemented  with  this  finding  of  the  Judge, 
without  any  statement  of  facts.  The  fact 
that  the  contract  was  oral  must  therefore  be 
treated  as  established.  Featherstone  v. 
Brown,  (Tex.  Civ.  App.)  88  S.  W.  470,  In 
which  writ  was  refused. 

There  is  another  feature  of  the  record, 
however,  which  may  be  noticed,  and  that  is 
tbe  agreement  of  counsel,  copied  In  the  tran- 
script to  the  effect  that  the  court  might 
"render  such  a  Judgment  on  the  findings  of 
the  Jury  as  the  law  authorizes."  Without  de- 
termining whether  this  part  of  the  transcript 
should  be  treated  as  a  part  of  the  record  of 
the  proceedings  in  the  court  below,  we  have 
concluded  that  it  added  nothing  to,  and  took 
nothing  from,  the  power  of  the  court  to  enter 
a  Judgment  on  the  special  verdict  and  the  un- 
disputed facts  not  In  conflict  therewith. 

The  qnestion  to  be  determined  by  tbe  ap- 
peal, then,  is  whether  or  not  ant)ral  contract 
for  a  lease  of  real  estate  for  a  loilger  period 
than  one  year  is  valid,  and  this  question  we 
find  easy  of  solution,  since  the  case  comes 
clearly  within  the  terms  of  our  statute  on 
that  subject 

The  Judgment  Is  therefore  afiJrmed. 

MoGAUOHET   et   al.   v.   AMERICAN  NAT. 
BANK  OF  AUSTIN.* 

(Ciourt   of   Civil   Appeals   of  Texas.    Dec.   21. 
190Ql     Rehearing   Denied  Feb.   7,   1906.) 

1.    HoVESTEAD  —  DkSIGNATIOH  —  SEaREOATIOR 

moM  Labokb  Tract. 

Where  the  head  of  a  family  is  residing 
on  a  tract  of  more  than  200  acres  of  rural 
land,  and  subjecting  tbe  whole  of  such  tract  to 
uses  which   impresa  it   with   the   character  of 

•Writ  ot  error  deoled  by  Supreme  Court. 
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a  homestead,  he  may  determine  for  himself 
what  particular  200  acres  of  such  tract  shall 
be  exempt  from  mortgage  or  forced  sale  as 
his  homestead;  but  he  cannot  exclude  from  the 
exemption  his  mansion  house  and  the  appur- 
tenant lands  and  improvements  used  in  con- 
nection therewith,  and  he  must  exercise  his 
right  In  good  faitii,  and  so  as  to  substantially 
secure  to  himself  and  family  the  benefit  of  the 
exemption  law,  and  cannot  use  the  right  of 
drsignation  as  a  cloak  to  enable  him  to  evade 
the  law  prohibiting  the  mortgage  of  a  home- 
stead. 
2.  Sams— SmrFiciENOT  of  Bviokrox. 

Where  a  husband  and  wife  executed  and 
recorded  a  designation  of  a  homestead  from 
a  larger  tract  of  rural  land,  and  used  and  oc- 
cupied the  designated  premises  as  a  home- 
stead for  a  number  of  years,  and  made  declara- 
tions tending  to  show  a  continuation  of  the  use 
of  the  land  as  a  homestead,  the  court  was 
authorized  in  finding  that  the  land  designated 
was  impressed  with  a  homestead  character, 
notwithstanding  formal  defects  in  the  recorded 
designation. 
8.  Same— Designation  on  Mobtoaoed  Land. 

A  homestead  may  b«  designated  upon  mort- 
gaged land. 

4.  Appeal  —  Review  —  Findihgb  of  Court— 
Conclusiveness— Hoiu8TEAi>— Good  Faitu 
07  Desionation. 

Whether  a  husband,  in  designating  a  home- 
stead on  mortgaged  land,  actea  in  good  faith, 
held,  under  the  evidence,  a  qaestion  of  fact 
for  the  trial  court. 

B.  Homestead— Desionatioh  bt  Husband- 
Concurrence  of  Wife. 

Under  Sayles'  Rev.  Civ.  8t  1897,  arts. 
2403-2405,  authorizing  the  head  of  a  family 
to  designate  a  rural  homestead  not  exceeding 
200  acres,  and  to  file  with  the  cleric  of  the 
county  court  an  instrument  signed  and  acknowl- 
edged by  him,  describing  the  land  designated, 
a  husband  may  designate  a  homestead  without 
the  knowledge  of  his  wif&  and  it  is  not  neces- 
sary for  the  wife  to  join  in  or  acknowledge  the 
instrument  of  designation. 
0.  Evidence— Secordabt  Btidknok  —  Ckbti- 
FiED  Copies. 

Where  a  husband  and  wife  executed  an 
instrument  designating  a  homestead,  and  failed, 
after  being  notified,  to  produce  the  original 
instrument  of  designation,  a  certified  copy  uer^ 
of  was  admissible  in  evidence. 

7.  Sake— Admissions — Writings. 

Letters  containing  admissions  by  a  husband 
as  to  the  land  designated  by  him  as  a  homestead 
oat  of  a  larger  tract  were  admissible  in  evidence, 
in  a  suit  to  foreclose  a  deed  of  trust  on  other 
land  in  the  same  tract. 

8.  MOBTOAGES—FOBEOLOBUBE— Issues— Vabi- 

ANCE. 

In  a  suit  to  foreclose  a  deed  of  trust, 
defendant  cannot  avail  herself  of  the  fact 
that  she  signed  the  instrument  without  being 
aware  of  certain  recitals  contained  therein, 
in  the  absence  of  an  allegation  of  mutual 
mistake  or  fraud  in  the  execution  or  procure- 
ment of  the  deed  of  trust. 

9.  Sake— Validitt— laNOBAROB  of  Facts. 

In  order  to  avoid  the  eifect  of  a  deed  of 
trust,  on  the  ground  of  the  grantor's  ignorance 
of  certain  provisions  thereof,  it  must  be  shown 
that  the  beneficiary  had  knowledge  of  that  ig- 
norance, and  that  the  mistake  in  its  execution 
was  mutual,  or  that  such  execution  was  pro- 
cured by  frand. 

10.  Homestead  —  Estoppel  —  Rxoitals  in 
mobtoaoes. 

Where,  at  the  time  of  the  execution  of  a 
deed  of  trust,  a  tract  covered  by  the  deed 
was  in  the  actual  possession  of  the  grantor 
and  his  wife,  and  was  l>eing  used  as  a  homestead 
previously  designated  by  them  from  a  larger 
tract,  a  recital  in  tlw  deed  of  trust  that  the 


land  was  not  used  as  s  liomeatead  did  not  e^ 
top  the  grantor's  wife  from  claiming  the  trmct 
in  question  as  a  part  of  the  homestead. 
11.  Sams— MoBTOAQB  of  Homestead— Valio- 

ITT. 

Land  embraced  within  a  deed  of  tnut, 
which  was  occupied,  used,  and  enjoyed  by  th« 
grantors  in  the  deed  as  a  part  of  their  home- 
stead at  the  time  of  the  execution  of  the  dee^ 
was  not  Subject  to  the  mortgage  lien. 

Appeal  from  District  Court,  Travla  Coun- 
ty; V.  L.  Brooks,   Jndge. 

Action  by  the  American  National  Bank 
of  Austin  against  A.  A.  McGaughey  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ant named  appeals.    Affirmed. 

The  statement  of  the  nature  and  resalt 
of  the  suit  contained  In  appellant's  brleC 
and  which  is  accepted  as  practically,  correct 
by  appellee,  is  as  follows:  "This  suit  was 
instituted  in  the  district  court  of  Travifl 
county  on  tlie  Ist  day  of  December,  1003,  by 
the  Am^ican  National  Bank  of  Austin,  Tex, 
as  plaintiff,  against  W.  L.  McGaughey,  John 
D.  McGaughey,  and  Mrs.  A.  A.  McGauglieyt 
wife  of  W.  L.  McGaughey,  and  George  W. 
Littlefleld,  as  defendants,  to  recover  from  the 
defendants  W.  L.  McGaughey  and  Jolm  D. 
McGaugh^  the  amount  due  on  two  promis* 
sory  notes,  and  to  foreclose  against  all  ot 
the  -defendants  a  deed  of  trust  made  by  tb« 
defendants  W.  L.  McGaughey  and  bis  wlfe^ 
A.  A.  McGaugh^,  to  the  defoidant  Oeorgv 
W.  Littlefleld,  as  trustee,  on  a  tract  of  land 
in  Hood  county,  Tex.,  to  secure  tbe  paymoit 
of  the  two  promissory  notes.  The  defendantE 
W.  L.  McGaughey  and  Jotin  D.  McOanglMT 
filed  an  answer,  consisting  of  a  genotU  de- 
murrer and  a  general  deniaL  The  defend- 
ant A.  A.  McGaugh^,  wife  of  W.  Ik  Mc- 
Gaughey, filed  a  separate  answer  for  l>er- 
self,  consisting  of  a  general  demurrer,  goieral 
denial,  a  special  plea  setting  up  facts  to  show 
tliat  the  tract  of  land  on  which  plaintiff 
was  seeking  to  foreclose  the  deed  of  trust 
was  a  part  of  the  homestead  of  herself,  and 
W.  L.  McGaughey  and  herself,  at  tbe  time  of 
the  execution  of  the  deed  of  trust,  which 
rendered  it  void,  and  by  way  of  reconvention 
and  cross-bill  prayed  for  decree  canceling 
the  deed  of  trust  as  a  cloud  upon  lier  home- 
stead interest  in  the  lands.  Tbe  defmdant 
George  W.  Littlefleld  filed  an  answer  admit- 
ting tbe  right  of  the  plaintiff  to  foreclose  tbe 
deed  of  trust  against  him.  Plaintiff  filed  a 
first  supplemental  petition  in  reply  to  the  <a\g\- 
nal  answer  of  tbe  defendant  A.  A.  McGan^ 
ey,  consisting  of  a  general  demurrer,  gmeral 
d^ial,  and  a  special  plea  setting  up  a  des- 
ignation of  homestead  by  defendants  W.  L. 
McGaughey  and  his  wife,  A.  A.  McGaughey, 
on  tbe  5th  day  of  June,  1899.  and  other  facts 
upon  which  it  is  alleged  that  the  defendant 
A.  A.  McGaughey  was  estopped  to  claim  as 
a  part  of  her  homestead  the  land  upon  wblcb 
it  was  seeking  to  foreclose  its  lien.  On  tbe 
18tb  day  of  October,  1904,  tb»  case  was  tried 
by  the  court  witliout  a  Jury,  and  resulted  In 
a  Judgmaat  for  tbe  plaintiff  against  W.  !• 
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McGaughey  and  John  D.  McGaugbey  for 
the  amount  due  on  the  two  promissory  notes 
and  all  costs  of  suit,  and  against  all  the  de- 
faidants  foreclosing  the  deed  of  tmst  on  all 
the  lands  embraced  In  It,  containing  about 
160  acres,  less  some  small  tract  previously 
sold  out  of  It,  and  less  also  50  acres  off  the 
south  end  of  the  tract,  which  the  court  de- 
cided was  embraced  In  the  homestead  of 
defendants  W.  L.  McOaughey  and  his  wife, 
A.    A.   McGaughey." 

The  court  below  filed  findings  of  fact  and 
conclusions  of  law,   which  are  as  follows: 

"Findings  of  Fact 
"Defmdant  W.  L.  McGaughey  is,  and  has 
continuously  been  since  the  year  1872,  a  farm- 
er, residing  with  his  wife,  the  defendant 
A.  A.  McOaughey,  on  a  tract  of  511  acres  of 
rural  land  situated  In  Hood  county,  Tex. 
Said  land  and  another  tract  of  120  acres  of 
rural  land,  separated  about  one-half  mile 
therefrom  in  tbe  same  county,  were  during 
all  of  said  period  the  community  property  of 
said  defendants.  The  following  is  a  correct 
plat  of  said  two  tracts  of  land,  viz.: 

North. 


sided  In  a  dwelling  house  situated  at  the 
spot  marked  '1'  on  the  plat  Contiguous  to 
their  dwelling  were  the  stables,  barns,  other 
outhouses,  a  well,  and  orchard  used  by  them 
In  connection  with  their  said  dwelling.  On 
said  date  they  were  negotiating  with  a 
loan  company  for  a  loan  of  money  to  be 
secured  by  deed  of  trust  on  all  or  part  of 
said  120-acre  tract  of  land.  Being  informed 
by  the  agent  of  the-  loan  company  that  they, 
in  order  to  obtain  said  loan,  should  des- 
ignate their  homestead  on  land  other  than 
the  land  to  be  embraced  in  the  proposed 
deed  of  trust  to  the  loan  company,  they, 
tor  said  pnrpose,  on  said  date,  caused  to  b« 
prepared.  Jointly  executed,  and  had  record- 
ed, in  the  office  of  the  county  clerk  of  Hood 
county,  a  certain  written  instrument  desig- 
nating 200  acres  out  of  said  611-acre  tract 
as  their  homestead.  The  20O  acres  so  des- 
ignated consist  of  a  tract  In  rectangular 
form,  embracing  the  161-acre  tract  shown 
on  the  plat  and  a  rectangular  strip  of  49 
acres  off  the  south  end  of  tbe  00-acre  tract 
Immediately  north  of  said  161-acre  tract 
The  residence  of  said  defendants,  its  a];>- 


70  acres 

200 
acrei 

90  acres 

I 

z 

151  tcrts 

120  acr«s 


South, 

"All  of  said  land,  except  tbe  70  acres  en 
the  north  end  of  said  511-acre  tract.  In- 
dicated on  the  plat  by  dotted  lines.  Is,  and 
has  for  said  time  been,  inclosed  by  fence. 
Part  of  tbe  Inclosed  land  is  in  pasture,  but 
most  of  It  Is  in  cultivation.  The  evidence 
does  not  disclose  the  exact  amount  of  each 
or  its  relative  location  on  said  tracts.  But 
about  70  acres  are  in  cultivation  on  tbe 
south  100  acres  of  the  511-acre  tract  and 
practically  all  of  the  120-acre  tract  is  in 
cultivation.  None  of  the  unlndosed  70  acres 
is  in  cultivation.  This  condition  as  to  cul- 
tivation and  Inclosures  existed  at  and  be- 
tween all  of  the  dates  hereinafter  mentioned. 
,  "On  the  6th  day  of  June,  A.  D.  1889,  de- 
fendants W.  U  and  A.  A.  McGaughey  re- 


pnrtenant  outhouses,  tbe  orchard,  and  gai^ 
den  were  all  situated  on  the  200-acre  tract 
so  designated.  At  some  date  subsequent  to 
the  making  and  recording  of  said  desig- 
nation, and  prior  to  tbe  execution  of  the 
deed  of  trust  in  suit,  said  defendants  acquir- 
ed title  to  and  moved  upon  the  small  tract 
of  land  marked  '2'  on  the  plat  They  oc- 
cupied on  said  tract  a  residence  with  ap- 
propriate and  necessary  outhouses,  garden, 
etc.,  and  were  so  residing  there  at  the  time 
of  the  execution  of  the  deed  of  trust  in 
suit.  Said  new  residence  Is  on  land  owned 
by  defendants,  and  is  Immediately  contlg- 
nous  to  tbe  aOO-acre  tract  of  land  designat- 
ed as  their  homestead  In  1889.  During  all 
of  tbe  time  that  said  defendants  have  re- 
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Bided  in  either  of  said  residences,  tbey  have 
cultivated,  used,  and  enjoyed  portions  of  all 
of  the  land  shown  on  the  plat  as  their  home- 
stead. The  most  of  the  cultivated  land  em- 
braced In  said  plat  has  during  all  of  said 
time  been  cultivated  by  tenants,  to  whom 
said  defendants  have  rented  it  from  year 
to  year.  The  land  directly  and  personally 
cultivated  or  nsed  by  defendants,  at  and 
just  prior  to  the  execution  of  the  deed  of 
trust  in  suit,  CMialsted  of  patches  of  sor- 
ghum of  small  extent  and  of  a  small  or- 
chard near  their  first  residence.  Neither 
the  extent  nor  location  of  the  patches  of 
sorghum  is  shown,  but  the  extent  thereof 
is  not  considerable.  The  orchard  is  located 
on  the  200  acres  designated  as  homestead 
In  1889.  Neither  the  orchard,  the  old  dwell- 
ing, nor  the  new  dwelling  Is  located  oa  any 
part  of  the  property  embraced  In  the  deed 
of  trust  here  sought  to  be  foreclosed.  The 
removal  of  said  defendants  from  the  old 
residence  to  the  new  did  not  cause  any 
change  li^  their  method  of  using  any  of  the 
land  shown  on  the  plat,  except  that  after 
said  removal  they  ceased  to  use  the  old 
residence  and  Its  appurtenances  as  a  res- 
idence for  themselves. 

"On  November  19,  1886,  defendants  W.  I*, 
and  A.  A.  UcOanghey  made,  executed,  and 
delivered  to  O.  H.  Sllliman,  trustee  for  the 
Land  Mortgage  Bank  of  Texas,  Limited, 
and  the  next  day  caused  to  be  recorded  in 
the  office  of  the  county  clerk  of  Hood  county, 
Tex.,  a  deed  of  trust  to  secure  the  payment 
of  their  certain  promissory  note  for  the 
principal  sum  of  $2,400,  the  same  day  made, 
^ecuted,  and  delivered  by  them  to  said 
bank.  The  lien  of  this  deed  of  tmst  was 
by  them  attempted  to  be  made  to  embrace 
all  of  the  lands  shown  oa  the  plat,  except 
the  70  and  00  acre  tracts  shown  on  the 
plat,  and  about  40  acres,  the  location  of 
which  is  not  shown  by  the  evidence. 

"On  August  12,  1901,  defendants  W.  L. 
and  John  D.  McOaughey  made,  executed, 
and  delivered  to  the  plaintiff  their  promis- 
sory note  for  the  principal  sum  of  $4,500, 
as  alleged  in  plaintiff's  petition,  and  there 
is  now  due  and  unpaid  by  said  defendants 
on  said  note,  including  attorney's  fees,  the 
sum  of  $2,804.52.  In  December,  1901,  de- 
fendant W.  L.  McGaughey,  wishing  to  pro- 
cure an  extension  of  the  indebtedness  evi- 
denced by  said  note,  and  wishing  to  borrow 
more  money  from  plaintiff,  wrote  to  plain- 
tiff offering  for  himself  and  wife  to  give  a 
deed  of  tmst  on  the  land  here  sought  to  be 
foreclosed  on  as  consideration  for  the  desir- 
ed extension  and  new  loan.  In  this  letter 
said  defendant  stated  that  no  part  of  the 
land  which  he  proposed  to  mortgage  was  his 
homestead,  and  he  inclosed  with  said  letter 
a  duly  certified  abstract  of  title  to  said 
land,  which  also  showed  that  there  was  of 
record  In  Hood  county  no  homestead  claim 
against  said  land.  During  the  progress  of 
said    msotiatlona,    George    W.    Llttlefleld, 


president  of  plaintiff  bank,  vlstted  the  borne 
of  plaintiff  In  Hood  county,  and  remained 
there  attending  to  said  business  and  other 
business  for  two  nights  and  one  day.  There 
is  no  evidence  that  Llttlefleld,  while  at  de- 
fendant's home  or  elsewhere,  prior  to  the 
execution  and  delivery  of  said  deed  of 
trust,  ever  saw  anything  or  learned  from 
any  source  anything  which  put  him  on  no- 
tice that  the  land  pnqposed  to  be  mMlgaged 
was  part  of  the  200  acres  which  defendants 
W.  L.  McGaughey  and  A.  A.  McGaughey 
claimed  to  be  exempt  as  their  hcmiestead. 
On  the  contrary,  W.  L.  McGaughey  told 
Llttlefield,  while  he  was  present  at  the 
I  former's  home  in  Hood  coimty,  that  said 
land  was  no  part  of  the  200  acres  whidk 
he  and  his  wife  claimed  to  be  exempt  as 
homestead.  There  is  no  evidence  that  de- 
fendant A.  A.  McGaughey  knew,  prior  to  the 
execution  and  delivery  of  the  said  deed  of 
trust  In  snit,  of  any  of  the  written  or  verbal 
declarations  made  by  her  husband  to  Llttle- 
fleld to  the  effect  that  the  property  that  he 
pn^Msed  to  embrace  in  said  deed  of  trust 
was  no  part  <rf  the  200  acres  which  they 
claimed  to  be  exempt  as  homestead. 

"On  January  15,  1904,  and  while  said  in- 
debtedness due  Sllliman  was  still  outstand- 
ing and  unpaid,  defendants  W.  L.  and  John 
D.  McGaughey  made,  executed,  and  deliver- 
ed to  plaintiff  their  joint  and  sevraal  prom- 
issory note  for  the  principal  sum  of 
$1,918.20,  as  alleged  In  plalntUTs  petition, 
and  there  is  now  due  and  unpaid  on  said 
note,  including  attorney's  fees,  the  sum  of 
$2,33&84.  On  said  date  plaintiff  advanced 
to  defendants  the  money  represented  by  said 
note,  and  agreed  to  extend  the  time  of  pay- 
ment of  the  first  note  mentioned  above  as 
said  defendants  desired,  to  June  2S,  1903. 
As  consideration  for  this  loan  and  exten- 
sion, defendants  W.  L.  and  A.  A.  McGaugh- 
ey, on  same  date,  made,  executed,  and  de- 
livered to  George  W.  Uttlefield,  trustee, 
their  certain  deed  of  trust  as  allied  in 
plalntifrs  petition.  In  this  deed  of  trust 
said  defendants  and  each  of  them  recite 
that  neither  the  land  therein  described,  nor 
any  part  thereof,  Is  or  has  ever  been  or 
formed  their  homestead  or  any  part  thereof. 
The  defendant  A.  A.  McGaughey  testified 
that  she  did  not  read  said  deed  of  trust 
before  signing  same,  and  that  she  did  not 
know  at  said  time  that  it  contained  said 
recital.  But  as  there  is  no  basis  In  tbe 
pleadings  for  the  admission  of  this  evidence, 
or  evidence  t<'"'^<"g  to  show  that  plaintiff 
knew  at  or  prior  to  the  acceptance  of  said 
trust  deed  of  her  failure  to  read  the  in- 
strument, said  evidence  has  not  been  ohi- 
sldered  by  me. 

"Neither  Llttlefleld  nor  any  other  ofllcer 
or  agent  of  plaintiff  ever  pxamlned  the  rec- 
ords of  Hood  county  prior  to  advancing 
said  second  loan,  and  granting  the  exten- 
b1<hi  on  said  first  note,  to  defendants,  and 
no  SD«^  offtcer  or  agent  had  actual  knowt 
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edge  either  of  the  existence  of  said  home- 
stead designation,  or  of  such  deed  of  trust 
to  SlUiman.  Said  second  loan  of  money 
and  said  extension  of  the  time  of  payment 
of  said  first  note  were  granted  by  plaintiff 
to  defendants  on  the  faith  and  full  belief 
by  plaintiff's  officers  and  agents  In  the  truth 
of  d^endants'  (W.  U,  and  A.  A.  McGaugh- 
ey's)  representations  that  they  claimed  no 
part  of  the  land  embraced  iu  the  deed  of 
trust  In  suit  as  their  exempt  homestead,  and 
would  not  have  been  g^ranted  by  plaintiff, 
but  for  the  belief  Induced  by  said  rep- 
resmtatlone.  The  homestead  designation 
made  by  defendants  W.  L.  and  A.  A.  Mc- 
Gaughey  In  the  year  1889  was  made  for 
the  sole  purpose  of  obtaining  the  said  loan 
on  said  12(>-acre  tract  that  they  did  obtain 
In  said  year,  and  said  loan  was  by  them 
fully  paid  off  and  discharged  prior  to  the 
year  1896.  The  recital  as  to  homestead 
made  in  the  trust  deed  to  Sllllman  was 
made  for  the  sole  purpose  of  obtaining  the 
loan  from  said  land  mortgage  bank,  and 
said  Indebtedness  was  outstanding  and  un- 
paid at  the  time  of  the  execution  of  the 
trust  deed  In  suit 

"Conclusions  of  Law. 

"(l)  Plaintiff  Is  entitled  to  recover  of  de- 
fendants W.  Li.  and  John  D.  McGaughey  Judg- 
ment for  the  sum  of  $5,13&36,  with  Interest 
thereon  from  date  at  the  rate  of  10  per  cent 
per  annum. 

"(2)  When  the  head  of  a  family  is  residing 
on  a  tract  of  more  than  200  acres  of  rural 
land,  and  subjecting  the  whole  of  such  tract 
to  uses  which  impress  It  with  the  home- 
stead character,  he  has,  as  a  general  rule, 
the  right  to  determine  for  himself  what  par- 
ticular 200  acres  of  such  tract  shall  be  exempt 
from  mortgage  or  forced  sale  as  his  home- 
stead. The  limltationB  on  this  rule  are:  (1) 
This  right  of  designating  the  exempt  200 
acres  cannot  be  so  exercised  by  such  head  of 
a  family  as  to  exclude  from  the  exemption 
his  mansion  house  and  the  appurtenant  lands 
and  improvements  actually  and  directly  used 
In  connection  therewith  by  himself  and 
family,  not  exceeding  200  acres,  for  the  pur- 
pose of  making  same  their  home;  and  (2) 
such  head  of  the  family  must  exercise  said 
right  in  good  faith  and  so  as  to  substantially 
secure  to  himself  and  family  the  benefit 
which  the  exemption  law  was  Intended  to 
give  them — ^be  cannot  use  said  right  of  des- 
ignation for  the  purpose  of  a  cloak  to 
enable  him  to  evade  the  law  prohibiting  the 
mortgage  of  his  homestead. 

"During  the  negotiations  which  led  up  to 
the  loan  In  suit,  and  at  the  date  of  said  loan, 
defoidant  W.  L.  McGaughey  and  wife  were 
actually  residing  on  and  using  as  their  home- 
stead much  more  than  200  acres  of  rural 
land.  They  In  good  faltli,  and  with  no  pur- 
pose of  evading  the  homestead  law,  designat- 
ed a  certain  part  of  said  land  as  no  part  of 
their  homestead  exemption,  and  mortgaged 


said  part  to  plaintiff,  who,  for  •  vataable 
consideration,  and  on  the  faith  of  their  rep- 
resentations, accepted  said  mortgage  and 
made  the  advance  of  money  and  extension 
of  credit  called  for  by  ita  terms.  The  laud 
described  In  the  mortgage  did  not  in  fact 
embrace  the  mansion  house  of  said  defend- 
ant, or  any  of  the  contiguous  land  or  Im- 
provements actually  and  directly  used  by 
them  for  the  purposes  of  a  home.  It  was 
no  more  their  homestead  than  any  other  part 
of  said  land  shown  on  the  plat;  and  there 
can  be  doubt  of  the  validity  of  plaintiff's 
mortgage  thereon,  unless  same  is  rendered 
Invalid  in  whole  or  in  part,  either  (1)  by 
the  designation  of  homestead  executed  in 
1888,  or  (2)  by  the  fact  that  nearly  all  of 
the  remaining  land  of  said  defendants  was 
under  mortgage  at  the  date  of  the  execution 
of  the  deed  of  trust  to  plaintiff. 

"It  is  earnestly  Insisted  by  coimsel  for 
defendants  in  argument  that  the  designation 
of  homestead  made  by  defendants  W.  L.  and 
A.  A.  McGaughey  In  1889  was  erroneously 
admitted  In  evidence,  and  should  not  be  con- 
sidered for .  any  purpose.  They  say  that 
same  was  made  and  placed  of  record  In  an 
entirely  Ind^endent  transaction  long  before 
the  execution  of  the  deed  of  trust  in  suit, 
and  that  it  Is  of  no  l^cal  effect,  because  not 
made  out  and  admowledged  as  the  statute 
requires.  If  I  could  bring  myself  to  agree 
with  this  argument  of  defendants,  I  would 
have  no  dlfflcnlty  In  arriving  at  the  conclu- 
sion that  the  deed  of  trust  in  suit  is  valid 
as  to  all  of  the  land  attempted  to  be  em- 
braced In  it  But  I  cannot  agree  to  the 
soundness  of  the  argument  Whatever  may 
be  the  formal  defects  of  the  designation  In 
question.  It  certainly  amounts  to  an  unequiv- 
ocal declaration  by  both  defendants  W.  Jj, 
and  A.  A.  McGaughey  that  In  the  year  1889, 
they  claimed  the  200  acres  therein  described 
as  their  exempt  homestead.  The  fact  that 
this  declaration  was  made  at  a  time  when 
none  of  their  land  was  incumbered,  and  when 
they  were  entirely  out  of  debt  affords  strong 
presumptive  evidence  that  It  was  made  in 
good  faith  and  without  Intent  to  evade  the 
homestead  law.  The  further  fact  that  their 
use  and  occupation  of  the  designated  home- 
stead, and  of  the  entire  premises  shown  on 
the  plat  remained  unchanged  in  ail  relevant 
particulars  from  the  time  of  the  execution 
of  said  designation  until  the  date  of  the 
execution  of  the  deed  of  trust  in  suit  and 
the  fact  that  they  never  in  any  manner  at- 
tempted to  change  said  designation  or  to 
substitute  same  with  a  new  one,  lead  me  to 
the  conclusion  that  the  200  acres  designated 
as  their  homestead  In  1889  remained  their 
homestead  at  the  date  of  the  execution  of 
the  deed  of  trust  in  suit  It  is  true  that 
they,  in  the  meantime,  had  mortgaged  part 
of  this  same  200  acres,  and  represented.  In 
order  to  procure  a  loan,  that  It  was  tio  part 
of  their  homestead.    But  I  am  unable  to  see 
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that  tbla  action  sbonld  be  regarded  as  in 
any  degree  more  effecttve  to  change  the 
boundaries  of  their  actual  homestead,  pre- 
viously designated,  than  would'  be  their  dec- 
larations to  Llttlefleld,  made  in  the  deed  of 
trust  to  him,  to  the  effect  that  no  part  of 
the  land  described  In  the  deed  of  trust  to 
him  was  homestead. 

"I  further  cannot  agree  to  the  proposition 
that,  as  a  matter  of  law,  the  head  of  a 
family  cannot  designate  mortgaged  property 
as  his  homestead  so  long  as  he  has  unin- 
cumbered land  that  might  be  so  designated. 

"My  conclusion  Is  that  plaintiff  Is  entitled 
to  a  foreclosure  of  the  Hen  of  its  deed  of 
trust  on  all  of  the  land  therein  described, 
except  such  part  thereof  aa  Is  also  described 
In  the  designation  of  homestead  executed  by 
defendants  W.  L.  and  A.  A.  McGaoghey  in 
1889.  As  to  this  latter  land,  I  conclude  that 
plaintiff's  alleged  Hen  Is  void,  and  that  a 
foreclosure  should  be  denied." 

Walton  &  Walton,  D.  W.  Doom,  and  D.  H. 
Doom,  for  appeHant.  Jas.  H.  Robertson,  for 
appellee. 

EID80N,  X  (after  stating  the  facts). 
The  findings  of  fact  of  the  court  below  are 
supported  by  the  evidence  contained  in  the 
record,  and  Its  conclusions  of  law.  In  view  of 
such  findings  of  fact,  are  correct  and  we 
adopt  such  findings  of  fact  and  conclusions  of 
law.  We  do  not  construe  the  holding  of  the 
court  below,  that  the  land  described  in  the 
designation  of  homestead,  made  by  W.  L.  Mc- 
Gaughey  and  appeUant  In  1889.  was  the 
homestead  of  appellant  and  her  husband  at 
the  date  of  the  execution  of  the  deed  of  trust 
sued  on  in  this  case,  aa  an  adjudication  that 
said  designation  was  binding  upon  appellant 
and  her  husband  as  a  statutory  designation 
of  their  homestead  at  the  date  of  the  execu- 
tion of  said  deed  of  trust;  but  we  regard  such 
holding  as  the  Judgment  of  the  court  t>elow, 
based  upon  and  authorized  by  the  act  of  her 
husband  and  appellant  designating  said  land 
as  their  homestead  in  1889,  and  their  use  and 
enjoyment  of  same  at  the  time  as  their  home- 
stead, and  their  acts  and  declarations  subse- 
quent thereto  and  up  to  the  date  of  the  exe- 
cution of  the  deed  of  trust  Involved  In  this 
suit,  consistent  with,  and  tending  to  show,  a 
continuation  of  the  use  and  enjoyment  of 
said  land  as  their  homestead,  as  shown  by 
the  evidence  adduced  upon  the  trial.  The 
evidence  in  the  record  does  not  show  a  desig- 
nation of  a  homestead  by  W.  L.  McGaughey 
and  appellant  at  the  time  of  executing  the 
deed  of  trust  to  SilHman.  That  deed  of 
trust  simply  recites:  "The  land  herein  con- 
veyed aggregates  470  acres,  save  and  except 
about  40  acres  reserved  to  make  the  full  com- 
plement of  200  acres  homestead."  This  recital, 
not  atiempting  to  In  any  manner  describe  the 
200-acre  homestead,  nor  even  locate  the  40 
acres  thereof  stated  to  be  Included  In  the 
land  conveyed  by  the  deed  of  trust,  evident- 
ly wa«  given  Uttie  thought,  and  deemed  of  no 


material  Importance,  and  diould  not  be  per- 
mitted to  affect  a  designation  evidently  de- 
liberately made;  as  the  land  Intended  to  be 
made  the  homestead  by  the  designation  of 
1889  Is  properly  described,  and  the  instm- 
ment  designating  same  Is  signed  and  sworn 
to  by  both  husband  and  wife;  and  espedalljr 
In  view  of  the  acts  and  declarations  of  the 
husband  testified  to  by  appellee,  tending  to 
show  that  the  land  embraced  in  the  deed 
of  trust  sued  upon  was  not  his  homestead. 
In  our  opinion,  the  testimony  was  sufficient 
to  warrant  the  court  below  In  holding  that 
tiie  husband,  W.  L.  McGaughey,  had.  In  good 
faith.  Impressed  with  tiie  homestead  char- 
acter the  land  described  In  the  designation  of 
1889.  This  he  could  do  without  the  taiowl- 
edge  of  the  wife.  Brln  v.  Anderson  (Ter. 
Olv.  App.)  60  S.  W.  7T8;  Evans  v.  Daniel,  Id. 
1012;  Holliman  v.  Smith,  89  Tex.  862;  Free- 
man V.  Hamblln,  1  Tex.  Civ.  App.  163,  21  S. 
W.  1019. 

What  Is  said  above  disposes  of  appellants 
first  fourth,  and  fifth  assignments  of  error. 

Appellant's  second,  third,  and  sixth  assign- 
ments of  error  contend  that  the  coort  be- 
low erred  In  holding  that  W.  L.  HcOangbey 
had  the  right  to  designate  his  homeetead  on 
mortgaged  land,  notwithstanding  he  owned  at 
the  time  200  acres  of  land  unincumbered. 
The  law  authorizes  a  homestead  to  be  deelg- 
nated  upon  mortgaged  land.  Wheatiey  T. 
Griffin,,  eo  Tex.  211;  Swearingen  t.  Bassett. 
65  Tex.  278;  Tbompson  on  Homesteads.  | 
170.  The  question  as  to  whether  W.  L.  Mc- 
Gaughey designated  his  homestead  upon 
mortgaged  land  In  good  faith  was  one  of  tact 
for  the  determination  of  the  court  below, 
and  Its  finding  the  same  In  the  affirmative  Is 
supported  by  the  evidence.  The  evidence 
shows  that  the  470  acres  embraced  in  tlie 
deed  of  trust  to  Sllllman,  which  Included  the 
200-acre  homestead,  as  designated  In  1889, 
were  worth  from  ^0  to  $45  per  acre.  Hence, 
270  acres  at  this  valuation  would  be  worth 
from  three  to  six  times  the  amount  of  the 
debt 

We  overrule  aK>elIanfs  seventh  assign- 
ment of  errw.  The  finding  of  fact  com- 
plained of  in  this  assignment  of  error  is  am- 
ply supported  by  the  evidence  contained  in 
the  record.  It  appears  from  the  evidence 
that  the  bouse  in  which  defendants  resided 
at  and  prior  to  the  execution  of  the  deed  of 
tmst  sued  upon  was  on  a  separate  tract  of 
land  from  the  630  acres  made  up  of  the  sever- 
al tracts.  The  tract  on  which  the  house  and 
necessary  outbuildings  were  located  ad- 
joined the  151-acre  tract  on  the  west,  and  this 
tract  only  touched  the  tract  conveyed  by  tlM 
deed  of  trust  at  its  southwest  comer.  When 
the  loan  was  applied  for,  defendants  W.  Ij. 
McGaughey  and  John  D.  McGaughey  wrote 
to  plaintiff  that  the  land  offered  aa  security 
was  not  a  part  of  their  homestead:  that  they 
owned  about  600  acres  of  land  In  excess  of 
this,  on  which  their  homeetead  was  located. 
They  furnished  an  abstractoftitie^  in  which  It 
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was  certified  that  there  was  no  bomeBtead  claim 
apon  tbe  180  acres  offered  as  security.  Georse 
W.  Uttl^eld  testlfled  tbat  W.  U  McOanghey 
told  bim  that  the  land  offered  was  no  part  of 
his  homestead;  that  bis  homestead  was  off 
to  the  south  and  east  of  his  house.  This 
testimony  we  think  sufficient  to  support  the 
finding  of  the  court  complained  of. 

Appellant's  eighth  assignment  of  error  Is 
not  well  takeiL  We  are  of  the  opinion  that 
tbe  certified  copy  of  the  homestead  designa- 
tion, made  In  1889  by  W.  L.  McOanghey  and 
appellant,  and  the  two  letters  written  by  W. 
L.  McOaughey  and  son  to  George  W.  Little- 
field,  were  properly  admitted  In  evidence. 
We  think  tbe  substance  of  a  proper  acknowl- 
edgment for  record  is  embodied  In  the  In- 
strument of  designation  Itself,  which  is  suffi- 
cient to  admit  same  to  record.  The  husband 
baring  the  right  to  designate  tbe  homestead. 
It  was  not  necessary  for  the  wife  to  Join  in 
tbe  Instrument  designating  same,  nor  to  ac- 
knowledge the  same.  Say  les'  Bev.  Civ.  St  1807, 
arts.  2403-2405;  Brin  v.  Anderson  (Tex.  Civ. 
App.)  60  S.  W.  780;  Bro?nison  t.  Scanlan,  69 
Tex.  229;  Beaumont  Pasture  Co.  t.  Smith,  65 
Tex.  457;  Thurmond  t.  Brownson,  69  Tex. 
597.  6  S.  W.  778;  Butler  ▼.  Brown,  77  Tex. 
S42, 14  S.  W.  186;  Monroe  ▼.  Arledge,  23  Tex. 
478.  However,  it  was  proven  on  the  trial  by 
the  testimony  of  defendants  W.  L.  and  A.  A. 
McOaughey  tbat  they  executed  the  instru- 
ment which.  In  view  of  the  pleadings  and  the' 
fact  that  notice  had  been  given  them  to  pro- 
duce the  original,  would  authorize  the  admis- 
sion of  the  copy.  The  two  letters  of  W.  I* 
McOanghey  and  son  were  admissible  in  evi- 
dence as  admissions  of  W.  L.  McOanghey 
tending  to  show  tbe  particular  land  desig- 
nated by  blm  as  his  homestead  out  of  the 
larger  tract;  be  having  this  authority. 

We  overrule  appellant's  ninth  assignment 
of  error  for  the  reasons  already  stated,  and 
the  fnrther  reason  that,  if  it  be  true  tbat  ap- 
pellant signed  the  deed  of  trust  sued  on  with- 
out knowing  tbat  it  contained  the  recital 
that  the  land  conveyed  was  not  the  home- 
stead of  herself  and  husband,  she  cannot 
avaif  herself  of  such  fact  In  this  suit,  because 
■be  has  not  alleged  mutual  mistake  or  fraud 
In  the  execution  or  procurement  of  tbe  execu- 
tion of  said  deed  of  trust  Mortgage  Co.  v. 
Scripture  (Tex.  Civ.  App.)  40  S.  W.  210;  Moer- 
leia  V.  Investment  Co.,  9  Tex.  Civ.  App.  415, 
29  S.  W.  162,  948. 

Appellant's  tenth  assignment  of  error  con- 
tends tbat  the  court  erred  in  refusing  to  con- 
sider tbe  testimony  of  A.  A.  McOaughey,  to 
the  effect  that,  at  the  time  she  signed  the 
deed  of  trust  to  tbe  plaintiff,  she  bad  not 
read,  or  had  read  to  her,  said  instrument,  and 
tbat  she  did  not  know  that  It  contained  a 
clause  stating  that  no  part  of  said  land  had 
ever  been,  or  was  not  now,  any  part  of  her 
homestead,  or  she  would  not  have  signed  tbe 
sama  Aa  already  Indicated,  we  are  of  opinion 
92S.W.— 64 


that  the  court  below  was  Justified  in  refusing 
to  consider  said  testimony,  upon  the  ground 
that  there  was  no  basis  for  the  admission  of 
tbe  same  In  appellant's  pleadings;  and  we  are 
of  opinion  that  the  court  was  also  warranted 
by  tbe  evidence  in  finding  as  a  fact  that 
plaintiff  did  not  know  at  or  prior  to  tbe  ac- 
ceptance of  tbe  trust  deed  that  appellant  did 
not  read  the  Instrument,  or  did  not  know  of 
its  contents.  In  order  to  avoid  the  effect  of 
the  instrument,  appellant  would  be  required 
to  plead  and  prove  mutual  mistake  in  its  exe- 
cution, or  fraud  In  its  procurement;  and 
knowledge  of  such  facts  upon  the  part  of 
plaintiff  would  also  be  required  to  be  shown. 

What  has  already  been  said  disposes  of  ap- 
pellant's eleventh  assignment  of  error. 

Appellee,  by  a  cross-assignment  of  error, 
contends  that  the  court  below  erred  In  except- 
ing from  the  operation  of  the  lien  of  tbe  deed 
of  trust  sued  on  tbe  00  acres  on  the  south 
end  of  the  160-acre  tract  conveyed  by  said 
deed  of  trust,  and  in  refusing  to  give  Judg- 
ment for  plaintiff  foreclosing  the  lien  upon 
the  entire  tract  We  are  not  prepared  to  say 
that  the  court  below  was  without  evidence 
to  support  its  finding  that  this  50-acre  tract 
on  the  south  end  of  the  160-acre  tract  was  a 
part  of  appellant's  homestead  at  the  date  of 
tbe  execution  of  the  deed  of  trust,  and  at  tbat 
time  being  occupied,  used,  and  enjoyed  by 
her  and  her  husband  as  a  part  of  their  home- 
stead. If  at  the  time  the  deed  of  trust  was 
executed  this  tract  was  in  the  actual  posses- 
sion of  appellant  and  her  husband,  and  then 
being  nsed  as  a  part  of  their  homestead, 
designated  previously  to  that  time  out  of  a 
larger  tract  the  recital  In  the  deed  of  trust 
that  it  was  not  so  used  would  not  estop  ap- 
pellant from  claiming  same  as  a  part  of  tbe 
homestead.  Land  &  Loan  Co.  v.  Blalock, 
76  Tex.  85,  13  S.  W.  12;  B.  ft  L.  Ass'n  v. 
Gulllemet,  15  Tex.  Civ.  App.  650,  40  S.  W. 
225;  Freeman  v.  Hamblln,  supra.  We  think 
the  fact  that  W.  L.  McOaughey  and  appellant 
in  1889  made  a  designation  of  their  home- 
stead, which  includes  tbe  50  acres  above 
mentioned,  and  placed  same  upon  record, 
and  the  fact  that  since  that  time,  and  up  to 
tbe  date  of  tbe  execution  of  tbe  deed  of  trust 
sued  upon,  they  bad  occupied,  used,  and  en- 
Joyed  said  50  acres  in  a  manner  consistent 
with  its  being  a  part  of  their  homestead;  and 
the  fact  that  said  50  acres  adjoins  the  resi- 
dence and  outbuildings  occupied  and  used  by 
appellant  and  her  husband  at  the  date  of  tbe 
execution  of  said  deed  of  trust  constitute 
evidence  supporting  tbe  idea  that  ^t  the 
date  of  the  execution  of  said  deed  of  trust, 
appellant  and  her  husband  were  In  the  actual 
possession  of,  and  using  and  enjoying,  said 
50  acres  as  a  part  of  their  homestead. 
Hence,  we  overrule  appellee's  cross-assign- 
ment of  error. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  Is  affirmed. 
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(Gonrt  of  Civil  Appeals  of  Texas.    Jan.  10,  lOOSi 
Rehearing  Denied  Feb.  7,  1906.) 

1.  Appeai/— Etidkrcb— Pbejudicx. 

Where  all  tbe  teBtimony  which  oonld  Im 
produced  to  prove  defendant  s  third  ground  on 
which  her  application  for  a  change  of  venue  waa 
based  was  admitted  to  establish  the  second 
irround  of  such  application,  defendant  was  not 
prejudiced  by  the  court  sustaining  plaintifCa 
exceptions  to  such  third  ground. 

2.  Venue— Change— Bttbden  of  Pboof. 

Where  defendant  applied  for  a  change  of 
venue,  the  burden  of  proof  waa  on  her  to  show 
the  existence  of  at  least  one  of  the  grounds  on 
which  such  change  was  sought. 

5.  JUBT— QuAUnOATION     OF     JUBOBS— MSK- 
BEBSHIF  IK   ObOAHIZATIONB. 

Where,  in  trespass  to  tir  title,  jurors  were 
otherwise  qualified,  the  fact  that  thev  were  mem- 
bers of  an  organization  known  aa  Actual  Set- 
tlers" did  not  disqualify  them. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent  IMg.  Jury,  {  433.] 

4.  Tbiai.— MisoonDxJOT  OF  Oounsxi/— InsTBuo- 

TIONS. 

Where  counsel  makes  an  improper  state- 
ment in  his  argument,  and  the  court  sustains  an 
objection  thereto,  such  misconduct  will  not 
constitute  error,  in  the  absence  of  a  request  for 
a  special  instruction  that  the  statement  is  not 
proper  for  the  jury's  consideration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  Sf  312-3ia] 

6.  Tbesfass  to  Try  Trrut  —  School  Land  — 
Actual  Settlement. 

Where,  in  trespass  to  trv  title  to  school 
lands,  defendant  claimed  under  a  prior  sale 
from  the  state  to  her  as  an  actual  settier,  which 
sale  plaintiff  claimed  was  invalid  because  de- 
fendant was  not  a  bona  fide  settler,  evidence 
concerning  the  inhabitability  of  the  only  house 
located  on  what  defendant  claimed  was  her 
home  section,  and  tending  to  show  that  during 
the  time  she  claimed  to  be  a  bona  fide  resident 
on  the  land  she  resided  with  her  father  at  an- 
other place,  was  admissible  on  the  issue  of  the 
good  faith  of  defendant's  settlement. 

6.  Tbial— Obdeb  or  PBOoi^-DiscBErrioN. 

It  was  a  proper  exercise  of  the  court's 
discretion  to  permit  such  evidence  to  be  intro- 
duced after  defendant  had  closed  her  case. 

[Ed.   Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  (g  159,  160.] 

7.  PUBLIO  liANDS — SOHOOL  tiANDS— ASANDOIf- 
ICENT— DUBESS. 

Under  Acts  27th  Leg.  p.  294,  $  3,  providing 
that  when  an  actual  settler  on  public  land  is 
compelled  to  temporarily  yield  his  possession 
from  a  well-grounded  fear  of  death  or  bodily 
Injury,  such  absence  shall  not  work  a  forfeiture 
provided  by  law  for  nonoccupancy,  where  there 
was  evidence  in  trespass  to  try  title  that  plaintiff 
abandoned  the  land  under  a  well-grounded  fear 
of  death  or  serious  bodily  Injury,  an  instruc- 
tion defining  temporary  abandonment  to  mean 
such  abandonment  as  continued  no  longer  than 
the  facts  justifying  the  abandonment  in  the 
first  instance  existed  waa  proper. 

8.  SAiTB— Actual  Settlementv-Inbtbuotions. 

In  trespass  to  try  title  to  certain  school 
lands,  an  instruction  that  in  determining  wheth- 
er defendant  was  an  actual  settler  on  the  sur- 
vey designated  aa  her  home  section,  the  jury 
should  look  to  all  the  facts  and  circumstances 
in  evidence  concerning  her  acts  and  conduct 
in  relation  to  such  settlement,  if  any,  for  a  rea- 
sonable time  before  and  after  the  date  of  herappli- 
cation  to  purchase  additional  lands,  was  proper. 

•Writ  of  error  denied  by  Supreme  Court  March  J. 
VXM. 


0.  Saio— Additional  Lands. 

Where  defendant  was  not  an  aetnal  settler 
on  a  survey  designated  as  her  home  section  on 
an  application  to  potcbaaa  additional  land.  th« 
award  of  such  additional  land  to  her  was  in- 
effective. 
10.  Sauk— Pbxbuvftionb— Inbtbuctionb. 

Where,  in  trespass  to  tij  title  to  cer- 
tain school  lands,  plaintiff  claimed  that  a  pri- 
or award  of  the  land  to  defendant  was  void 
because  she  was  not  an  actual  settler  on  her 
home  section,  it  was  not  error  for  the  court 
to  refuse  to  charge  that  the  act  of  the  Commis- 
sioner of  the  General  Land  Office  in  awarding 
the  land  to  defendant  was  prima  facie  evidencs 
that  she  complied  with  all  the  law  in  pnr^ 
chasing  the  lands  and  was,  at  the  date  of  her 
appllcati<xi  to  purchase,  an  actual  settler  on 
her   home  section. 

Appeal  from  District  Court,  Schlelchei 
CoBnty;    J.  W.   Tlminlns,   Judge. 

Action  by  A.  T.  Wright  against  Llzde 
Jones.  From  a  judgment  for  plalntUI,  de- 
fendant appeals.    AfHrmed. 

Hill  it  Lee,  Brlghtmaa  &  Upton,  and  E. 
Cartledge,  for  appellant  Wright  &  Wynn, 
Brown  &  Silliman,  and  Rector  &  Brown,  for 
appellee. 

NEILL,  J.  Tbls  ia  the  second  appeal  from 
a  judgment  in  favor  of  appellee.  On  the 
first,  the  Judgment  was  affirmed  by  this  court 
(SI  S.  W.  660),  and,  on  error,  reversed  by  the 
Supreme  Court  (84  S.  W.  1063).  As  the 
nature  of  the  case  1b  fully  stated  in  the  opin- 
ions on  the  other  appeal,  we  will  only  repeat 
bo  much  of  such  statement  as,  in  connecUou 
with  our  conclusions  of  fact;  may  be  nec- 
essary to  an  understanding  of  the  Issuea 
Involved  upon  the  trial  which  culminated  in 
the  Judgment  from  which  this  appeal  is 
prosecuted.  The  appellee  brought  this  suit  in 
the  ordinary  form  of  an  action  of  trespass  to 
try  title,  against  appellant  to  recover  sectioiw 
60, 61,  82,  west  half  of  58,  and  eaBt  half  of  71, 
In  Schleicher  county.  The  appellant  defend- 
ant below,  answered  by  pleading  not  guilty. 
The  Judgment  appealed  from  was  upon  a  yer- 
dlct  determlnatlTe.  of  -the  issues  of  fact  8ut>- 
mitted  by  the  court  to  the  Jury. 

ConcluaioDB  of  Fact 

It   is   undisputed  that  the  land  in   con^ 

troversy,  prior  to  March  2S,  1S91,  belonged  t» 
the  public  free  school  fund  of  the  state  of 
Texas,  and  had  been  classifled  as  "dry  grac- 
ing lands"  and  appraised  at  $1  per  acre;  that 
on  April  26,  1902,  all  the  unsold  school  lands 
situated  in  Schleicher  county  had  been  revalu- 
ed and  appraised  at  $2  per  acre,  and  the 
county  clerk  notified  to  make  the  change  up- 
on the  records  of  his  office  accordingly;  that 
on  March  28,  1901,  the  appellant  made  ap- 
plication to  purchase  the  west  half  of  Becti(Mk 
58,  accompanied  with  her  affidavits  and 
obligations  therefor,  which  were  in  due  form 
of  law,  and  filed  them  in  the  General  Land 
Office  on  March  30,  1901,  and  the  Commission- 
er of  the  General  Land  Office,  on  April  23, 
ISOl,  on  Bald  application,  awarded  said  half 
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section  to  her;  that  on  March  SO,  1901,  appel- 
lant lUcewiae  filed  In  the  General  Land  Office 
her  kpplicatlona,  affidavits,  and  obligations, 
In  doe  form  of  law,  to  purchase  sections  No& 
61, 82,  60  and  the  west  half  of  71  as  addition- 
al lands  to  her  home  or  base  section,  the  west 
half  of  68,  and,  on  April  25, 1901,  the  Oommis- 
sloner  of  the  General  Land  Office,  on  said 
appllcatlons,  awarded  said  lands  to  her.  She 
also  proved  by  a  certificate  from  the  commis- 
sioner that  her  purchase  of  said  lands  appear- 
ed In  his  office  to  be  in  good  standing.  In 
support  of  his  claim  to  the  lands  In  con- 
troversy, appellee  introduced  in  evidence  a 
certified  copy  from  the  General  Land  Office 
of  bis  application  to  purchase  section  61  as 
an  actual  settler  thereon,,  together  with  his 
affidavit  and  obligation  therefor,  at  $2  per 
acre,  which  were  all  in  due  form  of  law; 
certified  copies  from  the  General  Land  Office 
of  his  four  separate  applications  and  obliga- 
tions to  purchase  sections  60,  82,  west  half  of 
GO  and  east  lialf  of  71  as  additional  land  to 
his  home  section  No.  61;  the  same  l>eing  the 
lands  In  controversy,  which  additional  lands 
were  applied  for  at  $2  per  acre.  Each  of 
such  applications,  affidavits,  and  obligations 
was  in  due  form  of  law;  each  of  appellee's 
applications  above  referred  to  was,  on  May 
12,  1902,  by  blm  filed  with  the  county  clerk 
of  Schleicher  county,  and  by  him  duly  record- 
ed; the  necessary  fees  being  paid  to  the 
clerk.  At  the  same  time,  appellee  paid  the 
cleric  one-fortieth  of  the  purchase  price  for 
said  lands  In  cash.  All  of  said  applications 
were  filed  in  the  General  Land  Office  on  May 
16,  1902,  and  each  was  by  the  commissioner 
rejected  on  May  31, 1002.  It  was  also  shown 
tbat  the  State  Treasurer,  on  May  19,  1902, 
received  the  sum  of  $128  as  first  payment  to 
the  credit  of  appellee  on  bis  appllcatlons  to 
purchase  the'  lands  In  controversy,  which 
money  was  returned  to  the  clerk  on  June  19, 
1902. 

The  controverted  issues  of  fact  were:  (1) 
Was  appellee,  on  the  12th  day  of  May,  1902, 
an  actual  settler  In  good  faith  on  section  No. 
61  of  the  land  in  controversy  for  the  purpose 
of  making  the  same  his  home,  and  continue  to 
reside  thereon  until  some  time  In  July,  1902? 
(2)  If  BO,  was  his  abandonment  of  said  land 
tn  July,  1902  (the  abandonment  being  undis- 
puted) temporary  and  caused  by  a  well- 
grounded  fear  of  death  or  serious  bodily  in- 
jury? (3)  Was  the  appellant,  Lizzie  Jones, 
on  March  28,  1901,  an  actual  settler.  In  good 
faith  tor  a  home,  on  the  west  half  of  section 
58  of  ttae  land  in  controversy?  These  issues 
of  fact  were  submitted  by  the  court  to  the 
juiy,  and  it  found  the  first  two  in  the  affirma- 
tive and  the  third  in  the  negative;  and,  from 
reading  and  considering  the  testimony,  we 
bare  concluded  tliat  the  evidence  is  rea- 
sonably sufficient  to  support  the  finding.  In 
our  conclusions  of  law  we  will  state  the  evi- 
dence which  tends  to  support  th«  findings  of 
the  jvxf. 


Conclusions  of  Law. 

As  the  second  ground  of  appellant's  applica- 
tion for  a  change  of  venue  was  comprehen- 
sive enough  to  Include  tlie  third,  being  sucb 
tbat  evidence  which  would  support  the  one 
would  necessarily  sustain  the  other,  and  as 
ail  the  testimony  which  could  be  produced  to 
prove  the  third  was  admitted  to  establish  the 
second,  appellant  could  not  liave  been  prej- 
udiced by  ttie  court's  sustaining  appellee's 
exceptions  to  appellant's  third  ground  of  ber 
application  for  a  change  of  venue.  Tlie 
testimony  upon  the  application  for  change  of 
venue  was  such  as  to  warrant  the  trial  court 
In  finding  that  none  of  the  grounds  in  the 
application  was  proven.  The  burden  of 
proof  was  on  the  appellant  to  show  the 
existence  of  at  least  one  of  the  grounds  up- 
on which  the  change  of  venue  was  sought  (G., 
H.  &  S.  A.  Ry.  T.  Bernard  [Tex.  Civ.  Api>.] 
57  S.  W.  686;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Mil- 
ler, Id.  702),  and,  as  the  evidence  does  not, 
as  a  matter  of  law,  show  the  existence  of  any 
one  of  the  alleged  grounds,  but  strongly  tends 
to  show  the  nonexistence  of  all,  we  are  not 
warranted  in  disturbing  the  ruling  of  the 
court  upon  the  application  (O.,  H.  &  S.  A. 
Ry.  v.  Nicholson  [Tex.  Chr.  App.]  B7  &  W. 
684). 

The  court  did  not  err  In  refusing  to  sustain 
appellant's  challenge  to  anyone  of  the  five 
jurors  referred  to  in  assignments  from  9  to 
13  Inclusive.  Each  of  the  jurors,  l>elng  other- 
wise qualified,  swore  before  he  was  impanel- 
ed tbat  he  bad  no  bias  or  prejudice  against 
or  In  favor  of  either  party,  and  that  he  had 
no  sucb  opinion  as  would  infiuence  tilm  in 
bis  verdict  In  view  of  this,  that  be  was  a 
member  of  the  organization  known  as  the 
"Actual  Settlers"  did  not  disqualify  him  as 
a  juror.  This  Is  a  generation  of  organiza- 
tions, embracing  all  kinds  of  men,  women, 
and  children  from  those  who  can  twang  a 
jew's-barp  to  those  who  think  tbey  can  play 
the  harps  of  angels.  To  find  a  man  fit  to 
serve  on  a  jury  who  does  not  belong  to  some 
organization  or  another,  a  sheriff  would  have 
to  supplement  the  light  of  the  noonday's  sun 
with  a  stronger  lantern  than  Diogenes  carried 
in  his  search  for  an  honest  man. 

The  fourteenth,  fifteentli,  sixteenth,  and 
tbirty-nlnth  assignments  complain  of  certain 
remarks  made  by  counsel  for  appellee. 
While  It  may  be  that  all  the  remarks  were 
improper,  and  those  covered  by  the  fifteenth 
and  sixteenth  assignments  certainly  were,  we 
are  not  prepared  to  say,  in  view  of  the  evi- 
dence, that  they  furnish  sufficient  reason  for 
a  reversal  of  the  judgment  McLane  v.  Pas- 
chal, 74  Tex.  20,  .11  8.  W.  837;  HIckey  v. 
Behrens,  76  Tex.  488,  12  S.  W.  679 ;  Missouri 
Pac.  Ry.  V.  White,  80  Tex.  209.  16  Si  W.  808: 
Belknap  v.  Groover  (Tex.  Civ.  App.)  56  8.  W. 
252.  Besides,  the  court  sustained  appellant's 
exceptions  to  the  remarks  embraced  in  the 
first  three  assignments,  orally  instructing 
the  Jury  to  disregard  them,  and  no  written 
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charge  was  requested  by  her  counael  at  any 
time  during  the  trial.  Instructing  the  Jury  to 
disregard  any  oC  them.  The  rule  seems  to  be 
that  where  counsel  makes  an  improper  state- 
ment in  Us  argument,  and  the  court  sus- 
tains an  objection  thereto,  there  is  no  ground 
for  reversal  in  the  absence  of  a  request  for  a 
special  instruction  that  such  statement  was 
not  pr(q;>er  for  the  consideration  of  the  jury. 
Bonner  t.  Glenn,  79  Tex.  534,  15  S.  W.  572;  I. 
&  Q.  N.  Ry.  ▼.  Irvine,  64  Tex.  535 ;  G.,  a  &  S. 
F.  Ry.  Co.  V.  Johnson,  83  Tei.  632,  19  S.  W. 
161;  Hogan  v.  Railway  Co.,  88  Tex.  685,  32 
S.  W.  1035. 

'The  fourth  assignment  complains  of  the 
court's  admitting  in  evidence,  over  appellant's 
objection  that  it  was  Immaterial,  Irrelevant, 
and  too  remote,  the  following  testimony  of 
appellee:  "I  was  at  the  little  house  on  the 
west  half  of  section  59  of  the  land  In  con- 
troversy in  July,  1901.  The  house  had  no 
chimn^  or  stove,  and  no  place  for  exit  of  a 
stovepipe.  The  grass  grew  right  up  to  the 
door  of  the  little  house  and  all  around  the 
house.  I  looked  into  the  house  through  the 
window;  it  contained  only  a  bedstead,  on 
whicb  were  a  mattress  and  bedspread. 
There  was  no  barrel  for  water  and  no  water 
there.  There  was  no  woodpile  at  the  little 
iwiise.  I  did  not  see  any  ashes  where  any 
fire  had  been  built"  The  fifth  assignment 
complains  of  the  court's  admitting  in  evi- 
dence, over  the  same  objections,  the  following 
testimony  of  appellee :  "The  defendant  Uzzie 
Jones,  prior  to  March  28,  1901,  lived  with  her 
father  at  Chrlstoval."  And  the  sixth  and 
eighth  complain  of  the  court's  admitting  in 
evidence,  over  the  same  objections,  the  follow- 
ing testimony  of  the  witness  W.  H.  Williams: 
"I  lived  near  Chrlstoval,  about  six  miles  north 
of  CShrlstoval,  during  the  year  1901.  I  am 
acquainted  with  defendant;  have  known  her 
for  a  great  many  years.  I  was  a  pretty  re- 
gular attendant  at  Sunday  school  at  Chrls- 
toval during  tike  year  1901,  up  till  I  moved 
from  Chrlstoval,  which  was  some  time  in  the 
fall  of  1901.  About  every  time  I  was  at 
Sunday  school,  I  saw  defendant  there.  She 
was  our  secretary.  1  would  see  her  coming 
to  Sunday  school  from  towards  her  father's 
honse,  about  one  mile  from  Chrlstoval,  and 
would  see  her  go  back  in  the  same  direction. 
I  had  to  pass  her  father's  house  going  to 
Chrlstoval  from  where  I  lived,  and  frequently 
saw  her  at  her  father's  house.  The  defendant 
lived  with  her  father,  W.  G.  Jones,  about 
one  mile  north  of  Chrlstoval  all  during  the 
year  1901.  I  was  at  the  little  house  on  the 
west  half  of  section  59  In  controversy,  testi- 
fied about  by  plaintiff.  In  July,  1901.  The 
house  had  no  chimney  or  stove,  and  there  was 
no  flue  for  a  stove  and  no  place  in  the  honse 
for  the  exit  of  a  stovepipe.  The  grass  grew 
right  up  to  the  door  of  and  all  around  the 
little  house.  I  looked  In  through  the  window. 
It  contained  only  a  bedstead  on  which  were 
a  mattress  and  bedspread.  There  was  no  bar- 
rel for  water  and  no  water.    There  was  no 


woodpile  at  said  little  bouse.  I  did  not  see 
any  ashes  where  a  fire  iiad  be&a.  built"  In 
addition  to  the  objections  made  to  all'  tiie 
testimony  covered  by  these  assignments.  It 
was  urged  as  an  objection  that  "plaintiff, 
having  rested,  had  no  right  at  this  time 
[when  defendant  had  closed  her  evidence]  to 
reopen  the  case."  Proof  that  the  prior  award 
or  sale  of  the  land  by  the  Commissioner  to 
appellant  was  void,  was  absolutely  essential 
to  api)ellee's  recovery  of  the  land  in  con- 
troversy. The  validi^  of  the  sale  to  her  pri- 
marily depended  upon  whether  she  was,  ou 
March  28,  1901,  the  time  she  filed  upon  the 
land  and  applied  for  its  purchase,  an  actual 
settler  thereon,  or,  in  other  words,  whether, 
at  that  time,  she  desired  to  purchase  the 
land  for  a  home,*  and  had  in  good  faith 
settled  thereon.  For  the  laud  was  subject  to 
sale  to  "actual  settlers  only,"  and  it  was 
necessary  for  her  application  to  purchase  to 
show  that  she  desired  to  purchase  the  land 
for  a  home,  and  had  in  good  faith  settled 
thereon.  If  she  was  not  an  actual  settler 
on  the  land,  and  did  not  desire  to  purchase 
It  as  a  home,  the  award  and  sale  to  her  by  the 
commissioner  was  unauthorized  by  law.  And 
it  was  also  one  of  the  essentials  to  her  ob- 
taining patent  from  the  state  that  she  should 
reside  upon  the  land  for  three  years. 

We  think,  therefore,  that  all  the  evldencs 
complained  of  in  these  assignments  tended  to 
show  that  appellant  was  not  an  actual  settler 
upon  the  land,  and  did  not  desire  to  purchase 
It  as  a  home  at  tbe  time  she  filed  her  applica- 
tion to  purchase  and  when  it  was  awarded  to 
her.  ElspeciaUy  do  we  think  so,  in  the  ab- 
sence of  any  proof,  save  her  bare  affidavit 
(if  that  be  evidence  to  go  before  the  jury  upon 
the  Issue  of  actual  settlement),  that  she  was 
ever  actually  on  the  land  at  all.  Tis  true, 
a  part  of  the  evidence  is  purely  circum- 
stantial, but  Is  very  cogent  If  there  was 
ever  any  other  building  or  structure  upon  the 
land,  save  the  "little  bouse"  referred  to  in  the 
testimony  complained  of,  in  which  a  man  or 
woman  could  live.  It  cannot  be  seen  in  the 
light  of  the  record  befbre  us.  If  she  ever 
lived  a  day  or  night  In  that  "little  bouse." 
the  evidence  wholly  falls  to  disclose  It  It 
was  remote  from  settlements;  and  food,  fire, 
and  water  would  have  been  necessary  to  an 
actual  settler  there.  The  testimony  complain- 
ed of  shows  that  within  four  months  of  the 
time  appellant  claims  to  have  been  an  actual 
settler  upon  the  land  there  was  no  evidence 
that  the  "little  house"  had  been  actually 
occupied  by  any  one  as  a  home.  As  It  Is  the 
only  house  or  structure,  shown  by  the  evi- 
dence, on  the  west  half  of  section  59  (claim- 
ed by  appellant  as  her  home  section)  sus- 
ceptible of  actual  occupancy  as  a  home,  the 
jury,  It  seems  to  us,  was  authorized  in  find- 
ing, on  the  evidence  complained  of,  that  sbe 
was  never  an  actual  settler  on  the  land.  In 
the  absence  of  any  testimony  from  her  upon 
the  trial  that  she  ever  occupied  It  at  all. 
The  objection  to  a  part  of  WUliams*  tssti- 
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many,  that  after  plaintiff  had  rested  and 
defendant  bad  Introduced  ber  testimony 
plaintiff  had  no  right  to  reopen  bis  case,  can- 
not be  sustained.  As  to  whether  such 
testimony  should  be  admitted  at  that  stage 
of  the  trial  was  a  matter  within  the  sound 
discretion  of  the  trial  Judge,  and  its  exercise, 
unless  a  manifest  abuse  of  such  discretion. 
Is  not  subject  to  review  upon  appeal.  There 
was  no  abuse  of  such  discretion  in  admitting 
such  testimcny,  for  it  is  manifest  that  Jus- 
tice was    conseryed  by  it 

The  court,  after  instructing  the  Jury  that 
one  of  the  essential  requisites  to  plaintiff's 
recovery  was  for  him  to  prove  that  in  July, 
1902,  when  he  left  or  abandoned  the  laud  in 
controversy,  such  abandonment  was  tempo- 
rary and  was  caused  by  a  well-grounded  fear 
of  death  or  serious  bodily  injury  explained 
"temix>rary  abandonment"  as  follows:  "By 
temporary  abandonment,'  as  used  in  this 
charge,  is  meant  such  abandonment  may  con- 
tinue as  long  but  no  longer  than  the  facts 
which  Justified  the  abandonment  in  the  first 
instance  existed.  That  is,  if  plaintiff  aban- 
doned the  land  under  a  well-grounded  fear 
of  death  or  serious  bodily  injury,  and  the 
facts,  if  any,  that  Justified  said  abandonment 
have  continued  since  said  time  to  the  pres- 
ent time,  such  abandonment  would  be  con- 
sidered temporary,  unless  plaintiff  has  aban- 
doned the  land  permanently."  It  is  urged, 
in  objection  to  the  part  of  the  charge  which 
explains  the  meaning  of  "temporary  aban- 
donment" as  used  in  the  charge,  that  it  is 
not  a  correct  definition  of  temporary  aban- 
donment, and  is  directly  upon  the  weight 
of  the  testimony.  We  do  not  think  either 
objection  tenable.  The  part  of  the  charge 
complained  of  was  directly  applicable  to  the 
I)ecullar  facts  In  the  case;  for  the  evidence 
upon  the  issue  of  abandonment  was  such  as 
to  warrant  the  conclusions  that  appellee  was 
compelled  to  yield  his  possession  of  the  land, 
after  he  had  filed  upon  it,  by  a  well-ground- 
ed fear  of  death  or  serious  bodily  injury,  and 
that  such  well-grounded  fear  continued  to 
exist  up  to  the  time  of  the  trial.  When  an 
actual  settler  upon  public  school  land  is  "com- 
pelled to  temporarily  yield  bis  possession 
from  a  well-grounded  fear  of  death  or  se- 
rious bodily  Injury,  such  absence  shall  not 
work  the  forfeiture  provided  by  law  for  non- 
oocupancy."  Acts  27th  Leg.  p.  294,  |  8.  It 
such  fear  as  in  law  Justified  plaintiff  in  tem- 
porarily yielding  his  possession  continued 
since  the  abandonment  (and  this  was  a  ques- 
tion of  fact  for  the  Jury),  he  would  not, 
while  under  such  fear,  be  required  to  re- 
sume his  possession  in  order  to  prevent  a 
forfeiture  of  his  rights.  For,  if  it  would 
have  such  effect,  all  an  adverse  claimant 
would  have  to  do  to  defeat  his  claim  would 
be  to  place  him  in  such  fear  as  would  Justify 
him  in  yielding  temporarily  his  possession, 
and  keep  him  under  the  Influence  of  such 
fear  until  the  expiration  of  the  three  years' 
time  that  he  otherwise  would  have  been  re- 


quired to  actually  occnpy  the  land  as  his 
home.  This,  It  seems  to  us,  would  be  a  modi- 
eiy  of  the  law,  whose  chief  end  and  aim  is 
to  protect  the  individual  in  his  rights. 

In  this  connection  we  will  say  that  there 
was  no  errpr  in  the  court's  refusal  to  give 
appellant's  special  charge  No.  8,  for  the  rea- 
son that  it  was  substantially  embraced  by  the 
general  charge^  We  will  also  observe  that 
what  we  have  said  In  reference  to  the  part 
of  the  charge  complained  of  disposes  of  the 
assignment  of  error  which  complains  of  the 
court's  refusal  to  give  special  charges  Nos. 
16,  16,  and  17  requested  by  appellant  Nor 
was  there  any  error  in  the  part  of  the  charge 
complained  of  in  the  thirty-fourth  assign- 
ment; for,  when  it  is  taken  in  connection 
with  the  part  of  the  Charge  Immediately  pre- 
ceding it  it  cannot  be  said  to  "assume  that 
plaintiff  had  made  a  settlement  on  his  home 
section."  The  preceding  paragraph  expressly 
tells  the  Jury  that  in  order  to  find  a  verdict 
for  plaintiff,  they  must  believe  from  the  evi- 
dence the  following  facta:  "(1)  That  on  the 
12tb  day  of  May,  1902,  plaintiff,  A.  T.  Wright 
was  an  actual  settler  in  good  faith  on  section 
No.  61,  block  M,  O.,  H.  ft  8.  A.  Ry.  Co.  land 
for  the  purpose  of  making  the  same  his 
home,  and  that  he  continued  to  so  reside  on 
said  land  until  some  time  in  July,  1902," 
and  then  follows  an  enumwation  of  the  other 
essential  facts  necessary  for  him  to  prove 
before  he  could  recover.  Besides,  if  the 
charge  could  be  construed  as  assuming  that 
plaintiff  made  a  settlement  on  his  home  sec- 
tion, it  would  not  be  error,  for  the  evidence 
is  uncoutroverted  and  conclusive  ttiat  he  did 
make  such  settlement 

There  was  no  error  in  the  court's  Instruct- 
ing the  Jury,  at  appellee's  request,  as  fol- 
lows: "In  determining  whether  or  not  the 
defendant  Miss  Lizzie  Jones,  was  an  actual 
settler  in  good  faith  upon  the  survey  des- 
ignated as  ber  home  section  for  the  purpose 
of  making  it  her  home,  you  are  charged  that 
you  may  look  to  all  the  facts  and  circum- 
stances in  evidence  concerning  the  defend- 
ant's acts  and  conduct  in  relati(Mi  to  such 
settlement  if  you  find  any  such  settlement 
for  a  reasonable  time  before  and  after  the 
date  of  her  application."  Nor  did  it  err  In 
refusing  to  instruct  the  Jury,  at  appellant's 
request  as  follows:  "You  are  charged  that 
the  act  of  the  C!ommlssioner  of  the  General 
Land  Ofllce  in  awarding  the  land  in  this  suit 
to  Lizzie  Jones  is  prima  facie  evidence  that 
the  defendant  Lizzie  Jones,  complied  with 
all  the  law  in  purchasing  said  lands  and  was 
at  the  date  of  her  said  application  to  pur- 
chase the  same  an  actual  settler  upon  her 
home  section,  and  before  yon  can  find  a  ver- 
dict in  favor  of  the  plaintiff  in  this  casr.  be 
must  overcome  such  presumption  by  a  pre- 
ponderance of  the  testimony,  and.  If  you  be- 
lieve in  this  case  that  the  plaintiff  has  not 
overcome  such  presumption,  it  will  then  be 
your  duty  to  find  a  verdict  In  favor  of  the 
defendant    and   so   say   by   your    verdict" 
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If  appellant  was  not  an  actual  settler  wltii- 
in  tbe  meaning  of  the  law.  on  the  survey 
designated  as  her  home  section,  the  award 
to  her  waa  of  no  force.  Lewis  v.  Scbar- 
bauer  (Tex,  Oiy.  App.)  76  S.  W.  226.  While 
the  bnrdoi  was  upon  plaintiff  to  prove  that 
she  was  not  such  an  actual  settler,  such 
proof  could  be  made  by  circumstantial  evi- 
dence and,  certainly,  In  determining  the  is- 
sue the  Jury  could  look  to  the  facts  and  cir- 
cumstances in  evidence  In  relation  thereto. 
Unless  a  presumption  is  one  of  law,  whose 
very  nature  Is  to  exclude  all  proof  against 
what  it  assumes  to  be  true,  the  courts  of 
this  state  are  not,  ordinarily,  authorized  In 
stating  in  their  charges  what  presumption 
arises  from  a  givm  state  of  facts ;  for  to  do 
so  would  be  to  charge  upon  the  weight  of 
evidence,  which  Is  prohibited  by  statute. 
Stooksbury  v.  Swan,  85  Tex.  668,  22  S.  W. 
963. 

The  opinion  of  the  Supreme  Court  on  the 
prior  appeal  shows  that  the  principal  issue 
of  fact  in  this  case  is  the  sufficiency  of  appel- 
lant's settlement  upon  the  land,  and.  If 
found  In  her  favor,  she  is  entitled  to  a  Judg- 
ment. She  offered  no  evidence  In  rebuttal  of 
appellee's  testimony,  which  strongly  tended 
to  show  that  she  never  was  an  actual  settler 
upon  the  land.  She  never  even  testified  her- 
self, or  offered  the  testimony  of  any  member 
of  her  father's  family,  with  whom  witnesses 
swore  she  lived  during  the  entire  year  of 
1901,  to  show  that  she  had  ever  been  on  the 
land;  but  relied  solely  upon  her  ex  parte 
affidavits  to  show  that  she  was,  by  seeking 
to  have  the  court  to  charge.  In  effect,  that 
such  affidavits  made  out  a  prima  facie  case 
In  her  favor  upon  this  paramount  issue. 

We  have  considered  all  the  assignments  of 
error  and  believe  what  we  have  said  demon- 
strates that  none  of  them  is  well  taken. 
Therefore  the  Judgment  is  affirmed. 


SANTA  ROSA   IRR.   CO.   et  al.  v.  PEOOS 
RIVER  IRR.  CO.  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    Jan.  S,  1906. 
Rehearing  Denied  Feb.  7.  1906.) 

1.  Watbbs  and  Water  OotrasES— Divusion 

TO  NONRIPABIAR   IiARDS— INJUNCTION. 

One  interested  In  the  waters  of  a  stream 
may  enjoin  the  diversion  of  waters  thereof  to 
surveys  having  no  riparian  rights  therein,  if 
injured   thereby. 

2.  Sams  —  Appbopbiatioh  —  Constitdtionai. 
Law. 

Gen.  Laws  1888-^,  p.  100,  c.  88,  and  Gen. 
&  Sp.  Laws  1893,  p.  47,  c.  44,  providing  for  ap- 
propriation, without  compensation,  of  waters 
of  a  stream  for  irrigation  of  nonriparlan  lands, 
are  not  nnconstitutional,  so  as  to  invalidate 
sncb  an  appropriation,  except  so  far  as  vested 
rights  are  concerned;  and  bo  are  effectual 
against  riparian  lands  owned  by  the  state  at 
the  time  of  the  appropriation,  and  nonriparlan 
lands,  the  owners  of  which  have  no  interest  In 
the  water. 
8.  Saks— Atkk-Acquibkd  Titui. 

In  a  suit  to  enjoin  interference  with  water 
rights,  title  of  a  plaintiff  acquired  after  com- 

•Wrlt  o(  error  danlad  by  Supreme  Court  Itarcli  8, 
IMS. 


mencement  of  the  snlt  may  be  shown;  it  hav- 
ing been  acanired  before  the  filing  of  the  amend- 
ed petition  by  which  he  is  made  a  plaintiff,  ao 
that  as  to  him  It  is  not  an  after-aoqnired  titl» 
4.  Landlobd  aud  Tbwant— Titiros   PngaiF- 

TION. 

A   lease  describing  the  property  as  "814 
acres  out  of  the  southern  part  <u"  a  section  is 
sufficient  to  convey  an  Interest  In  the  south  half 
of  the  survey. 
6.  Watebs  and  Watxb  C!oubsi»— PbesobiP' 

TIVB  RlQHT. 

A  stream  flowed  throngh  section  68  and  then 
through  section  67.  Plamtiff  constructed  a 
ditch  therefrom  from  a  point  in  section  68 
which  ran  through  section  67,  and  diverted  all 
the  water  from  the  stream ;  the  same  being  used 
to  irrigate  snrve.VB  below  such  sections.  HeM, 
that  though  use  for  10  years  might  give  a  pre- 
scriptive right  against  the  sections  to  maintain 
the  dam,  headgate,  and  canal  thereon.  It  did 
not  give  a  prescriptive  right  to  all  the  water  as 
against  them:  the  canal  becoming  to  all  intents 
and  purposes  the  stream,  with  such  sections  con- 
stituting upper  riparian  lands,  to  which  the  use 
would  not  be  hostile. 

Error  from  District  Court,  Pecos  Cionnly: 
B.  G.  Thomas,  Judge. 

Action  by  tbe  Pecos  River.  Irrigation  Com- 
pany  and  others  against  the  Santa  Rosa  Ir^ 
rigatlon  Company  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error,  plain- 
tifCs  making  cross-assignments.    Affirmed. 

The  following  la  the  plat  referred  to  In  the 
opinion: 
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Cobbs  &  Hildebrand  and  J.  F.  HcEenxi*, 
for  plaintiffs  In  error.  W.  M.  Petlcolas  and 
O.  W.  Williams,  for  defendants  In  error. 

JAMES,  O.  J.  The  case  was  tried  on  a 
third  amended  original  petition  ot  the  P«coa 
River  Irrigation  Company,  Joined  by  A.  P. 
Wooldrldge  and  Jasper  Wooldridge  as  plain- 
tiffs, which  alleged  In  substance  as  follows: 
That  In  February,  1890,  the  Pecos  Biver 
Irrigation  Company,  a  corporation  existing 
under  the  laws  of  Texas,  filed  a  water  ap- 
propriation under  the  act  of  1880  (Gen.  La-ws 
1888-89,  p.  100,  c.  88)  appropriating  the  wa- 
ter of  Santa  Rosa  creek  for  tbe  purpose  of 
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constructing  a  canal  to  carry  water  from  said 
creeK  for  Irrigation  purposes,  f  rom  a  beadgate 
stated  hj  mistake  In  said  appropriation  to 
be  on  survey  or  section  67,  but  which  Is 
situated  on  the  adjoining  survey  68  at  and 
near  the  point  where  said  creek  crosses  the 
common  boundary  of  67  and  08.  That  with- 
in 90  days  after  filing  said  appropriation  it 
constructed  the  canal  across  sections  67,  88, 
87,  and  into  section  104,  as  shown  on  the 
annexed  map,  and  thereby  appropriated  the 
water  of  said  creek.  That  by  the  use  of  said 
canal  lands  were  cultivated  on  sections  86  and 
101,  and  that  such  use  has  been  maintained 
by  plaintiffs  for  more  than  10  years,  and  that 
snch  possession  and  use  thereof  has  been 
continuous,  quiet,  peaceable,  and  adverse. 
That  for  more  than  10  years  the  headgate 
and  dnm  had  backed  the  water  up  on  sec- 
tion 68  and  submerged  a  portion  thereof. 
That  Fecofl  county,  where  said  lands  are 
situate,  is  In  the  arid  district;  "that  Jasper 
Wooldridge.  as  trustee,  holds  the  legal  title 
to  the  franchises  and  rights  of  way  of  the 
Pecos  River  Irrigation  Company,  In  Its  vari- 
ous canals,  and  Jasper  Wooldridge  and  the 
PecosRlverlrrlgatlonCompany  hold  and  own 
the  title  and  franchises  and  rights  of  way  used 
by  the  Pecos  River  Irrigation  Company,  and 
its  various  canals  In  so  far  as  the  same  are 
not  held  and  owned  toy  Jasper  Wooldridge 
as  substitute  trustee";  and  alleged  further 
that,  defendants  have  surveyed  and  con- 
structed a  canal  to  a  point  In  section  68 
above  plaintiffs'  headgate,  and  are  al>out  to 
divert  the  water  of  said  creek  into  same, 
etc.,  which  win  take  all  the  water  and  will 
leave  none  for  plaintiffs.  That  defendants 
are  about  to  build  said  canal  from  Its  head- 
gate  through  sections  88  and  90  and  to  108; 
that  If  defendants  were  to  use  said  water 
only  on  sections  riparian  to  said  creek  above 
plaintiffs'  headgate,  and  the  unconsumed  wa- 
ters were  returned  to  the  creek  above  plain- 
tiffs' beadgate,  a  large  quantity  of  water 
would  still  run  Into  plaintiffs'  canal.  That 
sections  88,  90,  and  108  do  not  border  on 
Santa  Rosa  creek,  and  are  distant  therefrom, 
and  not  within  the  watershed  of  Santa  Rosa 
creek,  and  have  no  riparian  rights  therein. 
That  the  construction  of  defendants'  canal 
and  diversion  of  water  thereto  will  work 
irreparable  injury  to  plaintiffs,  etc.  That  If 
defendants  divert  the  water  as  they  propose, 
it  will  be  impossible  for  them  to  return  any 
portion  of  it  to  the  creek  above  plaintiffs' 
'beadgate.  Plaintiffs  prayed  for  an  injunc- 
tion prepetually  restraining  the  defendants 
from  constructing  a  dam  across  said  creek 
and  from  diverting  the  water  therefrom. 

Defendants  In  their  second  amended  an- 
swer first  set  up  a  plea  in  abatement  to  the 
^ect  that  plaintiffs'  original  and  first 
amended  petition  alleged  that  A.  P.  Wool- 
dridge as  trostee  held  the  franchise,  rights 
of  way,  etc.,  of  the  Pecos  Elver  Irrigation 
Company,  and  by  the  third  amended  petition 


Jasper  Wooldridge  is  alleged  to  hold  said 
franchises  and  rights  of  Pecos  River  Irri- 
gation Company,  as  substitute  trustee  and 
individually,  and  therefore  A.  P.  Wooldridg* 
was  not  properly  a  party  plaintiff.  They 
further  alleged  that  plaintiffs'  third  amend'- 
ed  petition  sets  up  a  new  cause  in  that  Jas- 
per Wooldridge  is  alleged  to  be  a  co-owner 
with  Pecos  River  Irrigation  Company,  where- 
fore they  prayed  that  the  suit  abate  as  to 
Jasper  Wooldridge.  Which  plea  in  abate- 
ment was  overruled  by  the  court  except  as 
to  A.  P.  Wooldridge,  who  was  ordered  dis- 
missed from  the  case,  and  all  costs  up  to  the 
date  of  the  filing  of  the  third  amended  pe- 
tition were  taxed  against  the  plaintiffs.  De- 
fendants further  answered  by  general  ex- 
ception; special  exception  that  plaintiffs  are 
not  riparian  owners;  special  exception  that 
defendants  are  upper  riparian  owners  and 
have  a  right  to  Irrigate  all  the  lands  adjoin- 
ing Santa  Rosa  creek,  and  special  exception 
that  the  acts  of  March,  1889,  and  1893  (Gen. 
&  Sp.  Laws  1893,  p.  47,  c.  44)  are  unconstl- 
tutlonaL  The  case  was  tried  by  the  court 
without  a  Jury,  and  judgment  was  rendered 
that  the  temporary  injunction  be  modified, 
and  as  modified  be  perpetuated.  The  defend- 
ants Santa  Rosa  Irrigation  Company  and  J. 
M.  McKenzle  were  therefore  enjoined  from 
diverting  the  waters  of  Santa  Rosa  creek 
onto  sections  70,  88, 90, 108,  and  commanded 
that  if  they  used  said  waters  on  section  68 
and  do  not  use  them  on  section  67,  to  return 
the  water  to  the  creek  above  the  head  of 
Pecos  River  Irrigation  Company's  ditch,  and 
if  they  also  used  said  waters  on  section  67 
they  shall  return  the  surplus  water  not  used 
for  Irrigation  or  stock  raising  and  domestic 
purposes  into  the  ditch  of  the  Pecos  River 
Irrigation  Company,  If  that  I>e  practicable. 
It  was  further  ordered  that  A.  P.  Wooldridge 
take  nothing  by  his  suit.  The  defendants 
answered  by  general  demurrer,  five  special 
exceptions,  a  general  denial,  and  further 
pleaded  that  ail  of  the  sections  through 
which  they  proposed  to  run  their  canal  are 
riparian  to  said  Santa  Rosa  creek.  That 
they  own  or  lease  all  of  said  sections.  That 
the  use  of  which  they  propose  to  put  said 
water  Is  reasonable,  and  ail  land  that  they 
propose  to  Irrigate  are  in  the  arid  district  of 
Texas.  That  said  Santa  Rosa  creek  begins 
on  section  69,  runs  through  section  66,  and 
then  spreads  out  and  forms  ponds  or  tulle 
beds  on  adjoining  sections.  That  section  68 
borders  on  section  67,  and  that  all  the  other 
sections  through  which  they  Intend  to  run 
said  canal  are  connected  with  said  section 
68  or  with  each  other.  That  on  the  13th  of 
April,  1903,  J.  M.  McKenzle  went  before  a 
notary  public  in  Pecos  county  and  made  an 
affidavit  of  his  intention  to  construct  a  canal 
through  sections  67,  68,  88,  90,  108,  and  take 
out  80  cubic  feet  of  water  per  second  fJrom 
said  Santa  Rosa  creek.  That  said  headgate 
of  said  canal  was  established  on  section  68. 
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Under  appellants'  first  assignment  of  error, 
■which  complains  of  the  overruling  of  a  gen- 
eral demurrer  to  the  petition,  we  have  the 
following  propositions: 

"(1)  A  lower  riparian  owner  has  no  rights 
In  tibe  waters  of  a  stream,  and  cannot  Inter- 
fere with  the  use  of  it  by  an  upper  riparian 
owner.  (2)  The  acts  of  March  19,  1889,  and 
March  29,  1893  are  contrary  to  the  Consti- 
tution of. the  state  because  they  attempt  to 
take  from  the  owner  property  in  waters  of 
natural  streams  without  first  making  com- 
pensation. (3)  In  order  for  the  plaintiff  to 
establish  a  prescriptive  rli^t,  it  is  necessary 
to  show  that  during  the  prescriptive  period 
the  servient  estates  were  owned  by  persons 
free  from  legal  disability.  (4)  A  lower  ri- 
parian owner  cannot  gain  a  prescriptive 
right  to  the  use  of  waters  of  a  stream  against 
an  upper  riparian  owner.  (5)  When  an  act 
of  the  Legislature  is  designed  to  constitute 
a  complete  whole,  and  one  part  would  not 
have  been  enacted  except  in  connection  with 
the  other  part,  if  one  part  is  unconstitutional 
the  other  Is  also. 

The  petition  alleged  that  surveys  88,  90, 
and  108  did  not  border  on  Santa  Rosa  creek 
and  are  distant  therefrom,  and  have  no 
rli>arlan  rights  In  the  stream.  That  these 
surveys  from  their  situation  are  not  riparian 
is  settled  by  the  decision  in  Watkins  Land 
Co.  V.  aements,  86  8.  W.  733,  12  Tex.  Ct. 
Rep.  716.  This  being  so,  a  person  or  cor- 
poration interested  in  the  water  of  the 
stream  would  have  a  right  to  enjoin  the 
diversion  of  the  water  of  the  stream  to  such 
surveys  88,  90,  and  108,  if  injuriously  af- 
fected by  such  diversion.  Therefore,  so  far 
as  conducting  the  water  in  defendants'  canal 
over  and  upon  said  three  surveys  Is  con- 
cerned, the  allegation  that  all  the  water  of 
the  creek  was  thereby  taken  from  the  stream 
stated  a  case  for  Injunction.  The  fact  that 
said  surveys  are  nonrlparlan  with  reference 
to  this  creek  disposes  of  first  and  fourth  of 
the  above  propositions,  so  far  as  said  three 
surveys  are  concerned. 

As  to  the  second  and  fifth  propositions,  we 
are  of  opinion  that  the  legislative  acts  are 
valid,  when  they  may  be  applied  without  de- 
triment to  vested  property  rights.  It  has 
been  held  that  where  the  riparian  lands  af- 
fected by  the  appropriation  were  at  the  time 
lauds  of  the  state,  the  appropriation  would 
be  effectual.  Irr.  Co.  v.  Hudson,  85  Tex.  590, 
22  8.  W.  308.  So,  also,  must  it  be  effectual 
against  nonrlparlan  surveys,  where  the  own- 
ers of  such  surveys  have  no  Interest  in  the 
water.  Watkins  Land  Co.  v.  Clements,  86 
8.  W.  733,  12  Tex.  Ot  Rep.  716.  As  said, 
the  three  surveys  bad  no  riparian  rights. 
The  allegation  that  plaintiffs  had  no  title  to 
the  water  by  prescription  would  seem  to  ap- 
ply only  to  surveys  involved  that  were  ripa- 
rian to  Santa  Rosa  creek,  and  those  surveys 
along  defendants'  canal  which  were  of  that 
character  according  to  the  petition  were  sur- 


veys 67  and  68.  The  allegation  as  to  thess 
was  as  follows:  "That  there  are  no  farms 
or  cultivated  lands  or  houses  of  any  cliar- 
acter  upon  said  surveys  68,  67,  MS,  90,  or  108 
which  are  to  be  crossed  by  said  defendants* 
proposed  canal,  and  only  a  very  small  portion 
of  survey  68  can  be  irrigated  from  said  pro- 
posed canal.  That  survey  67  is  not  owned 
by  the  defendants,  and  that  to  permit  water 
to  be  diverted  from  Sapta  Rosa  creek  as  pro- 
posed by  the  defendants  will  convey  the  wa- 
ters to  lands  in  no  way  riparian  to  said 
creek."  Certainly,  if  plaintiffs  had  a  right  to 
the  use  of  their  canal  as  they  alleged,  de- 
fendants would  not  have  a  right  to  appro- 
priate all  the  water  of  the  creek  by  a  canal 
conducting  same  to  remote  surveys,  nor 
would  defendants  have  the  right,  in  order  to 
irrigate  a  small  part  of  68,  to  cnt  the  water 
entirely  off  from  plaintiffs'  canal.  It  seems 
to  us  that  the  general  demurrer  was  prop- 
erly overruled.  Even  though  the  lower  ripa- 
rian owner  may  not  ordinarily  prescribe 
against  an  upper  riparian  owner,  there  was 
enough  in  the  petition,  irrespective  of  pre- 
scription, to  make  it  good  against  a  general 
demurrer.  It  was  alleged,  however,  that 
plaintiff  Pecos  River  Irrigation  Company  bad 
maintained  its  dam  and  headgate  on  said 
surrey  C8,  Iwcking  the  water  of  the  creek 
upon  said  survey  68,  for  more  tlian  10  years 
prior  to  July  23,  1903  (the  date  defendants 
commenced  their  surveys),  continuously, 
peaceably,  and  adversely.  That  sucB  an 
easement  may  be  prescribed  is  well  settled 
(Baker  v.  Brown,  65  Tex.  881;  Shepard  v. 
Railway,  2  Tex.  Civ.  App.  535,  22  S.  W.  267) 
and  the  allegation  was  sufficient  to  admit 
proof  of  every  fact  necessary  to  be  shown  to 
establish  the  prescriptive  right. 

We  overrule  the  second  assignment  involv- 
ing a  special  demurrer,  because  the  right  of 
plaintiff  corporation  to  the  use  of  water  was 
not  dependent  on  its  owning  land  irrigated 
by  its  canal.  This  seems  to  reach  also  what 
is  claimed  by  the  third  assignment 

The  fourth  concerns  a  special  demurrer, 
and  asserts  again  the  unconstitutionality  of 
the  acts  above  referred  to. 

The  fifth  assignment  is  that  the  court 
erred  in  admitting  a  contract  between  Mrs. 
Rosa  ThomasBon  and  A.  P.  Wooldridge,  dat- 
ed Noveml>er  30,  1904,  l>ecauBe  it  was  error 
to  admit  evidence  of  a  title  acquired  afto- 
the  institution  of  the  suit,  unless  such  title 
is  pleaded  by  amendment  The  amended  pe- 
tition upon  which  the  case  was  heard  was 
filed  April  6,  1904.  Jasper  Wooldridge  came 
in  by  this  pleading  as  a  party  plaintiff.  The 
suit  had  been  instituted  on  July  23,  1003. 
At  the  trial  defendant  showed  a  sherifTs 
deed  dated  April  12, 1904,  of  the  Pecos  River 
Irrigation  Company's  properties  to  G.  F. 
Thomasson.  To  meet  this  plaintiffs  intro- 
duced said  contract  It  being  a  contract  made 
pending  the  suit  to  sell  said  Thomasson's 
interest  to  A.  P.  Wooldridge,  and  also  intru- 
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dnced  proof  ahowlng  that  under  said  contract 

the  ThomaBson  title  had  vested  In  Jasper 
Wooldrldge.  Nov  this  contract  with  Mrs. 
Thomasson  was  made  and  Jasper  Wool- 
dridge's  title  thereunder  accrued  before  the 
amended  petition  was  filed;  therefore  it 
seems  to  us  clear  the  Jasper  Wooldrldge  be- 
ing admitted  as  a  party  plaintiff,  It  was  no 
after-acquired  title  to  him,  or  any  interest 
he  represented. 

The  Blxth  assignment  complains  of  the  in- 
troduction in  evidence  of  a  Judgment  which 
was  a  link  in  Jasper  Wooldrldge's  said  title; 
the  objection  being  that  it  evidenced  an  aft- 
er-acquired title.  What  was  said  under  the 
fifth  Is  applicable  here.  The  seventh  and 
eighth  BSsignmentB  raise  the  same  ques- 
tion. The  ninth  questions  again  the  consti- 
tutionality of  the  act  of  1889.  We  think 
what  has  been  said  disposes  of  all  the  as- 
signments presented. 

The  testimony  developed  that  sections  88, 
90,  and  108,  at  the  time  of  the  appropriation, 
were  state  lands,  and  the  decree  qualifles 
the  Injunction  as  to  sections  67  and  68  so 
as  to  Insure  riparian  rights  In  the  same. 

Appellee  has  several  cross-assignments: 

The  first  asserts  "that  the  lease  from 
White  to  McKenzie  was  insufficient  to  give 
defendants  any  riparian  rights  in  section  67, 
because  It  described  the  property  leased  as 
'314  acres  out  of  the  southern  part  of  section 
67.'  This  description  was  sufficient  to  con- 
vey an  interest  in  the  south  half  of  the  sur- 
vey; It  being  a  conveyance  between  Individ- 
uals. 

The  second  cross-assignment  Is  immaterial, 
as  the  result  of  the  trial  shows  that  defend- 
ants were  not  prejudiced  by  the  matter  It 
presents. 

The  third  Insists  that  the  proof  showed 
conclusively  that  limitations  of  10  years  have 
given  plaintiffs  title  to  all  the  water  as 
against  sections  67  and  68.  This  Is  not  the 
case.  The  water  of  Santa  Rosa  creek  was 
entirely  diverted  by  plaintiffs'  canal,  which 
became  to  all  Intents  and  purpose  the  stream 
of  that  creek.  The  surveys  67  and  68  were 
originally  riparian.  I'lalntiffs'  use  of  the 
dam  was  to  Irrigate  lands  below  surveys  67 
and  68.  In  such  user  plaintiffs  would  oc- 
cupy the  same  position  as  If  they  were  the 
owners  of  lower  riparian  land  using  the  wa- 
ters of  the  creek.  Such  use  would  not  It-, 
self  be  hostile  to  the  rights  of  upper  riparian 
land.  Irrigation  Co.  v.  Vivian,  74  Tex.  170^ 
11  S.  W.  1078.  We  may  concede  that  plain- 
tiffs acquired  the  right  to  maintain  its  dam 
and  headgate  and  canal  on  survey  68  by 
prescription,  but  it  does  not  follow  that  such 
prescription  easement  affected  in  any  way 
the  rights  of  either  67  or  68  In  the  nse 
of  the  water.  The  court,  we  think,  did  not 
err  In  according  those  surveys  the  right  to 
•  water. 

We  attach  to  this  opinion  the  plat  which 
was  a  part  of  the  petition. 

Judgment  affirmed. 


STALET  V.  STONE  et  a].« 

(Oonrt  of  Civil  Appeals  of  Texas.    Jan.  6,  100&. 
Rebearini;  Denied  Feb.  3,  1906.) 

1.  Vendob  ano   Pusohaseb— Rescission   or 
Contract— Abandonment  by  Vendee. 

Where  a  vendor  retained  a  lien  on  land 
■old  by  him,  and  soon  after  the  sale  the  ven- 
dee apparently  abandoned  the  land  and  as- 
serted no  claim  thereto,  and  the  vendor  again 
reRnmed  dominion  and  control  over  it  and  con- 
tinued so  to  do,  the  Jury  could  properly  find, 
at  the  expiration  of  from  20  to  25  years  from 
the  abandonment  of  the  land  by  the  vendee 
and  after  the  death  of  all  the  witnesses  to  the 
original  transaction,  that  the  vendee  had  con- 
sented that  the  vendor  take  the  land  back,  and 
that  the  contract  be  rescinded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  f  144.] 

2l  Tbesfass  to  Tbt  Title— PsESDifPTioNS. 

One  claiming  land  under  a  vendee  who 
never  paid  the  parchase-money  note,  and  who 
had  aMndoned  the  land  and  had  not  t>een  in 
irasaession  thereof,  and  had  laid  no  claim  thereto^ 
was  not  entitled  to  a  presumption  from  lapse  of 
time  that  the  note  was  barred  by  limitations. 
8.  Tbespass  to  Tbt  Titus— Ihstbuctions— 
Application  to  Issues. 

In  trespass  to  try  title,  where  defendant 
specially  answered,  claiming  title  through  ven- 
dees of  the  common  source  of  title,  and  plain- 
tiffs in  reply  alleged  that  they  and  those  under 
whom  they  claimed  had  elected  to  cancel  the 
conlract  of  sale  on  which  defendant  relied, 
and  that  the  vendees  of  such  contract  had 
abandoned  the  same  and  had  never  paid  the 
purchase-money  notes,  a  charge  that  if  the 
vendees  in  the  contract  referred  to  surrendered 
the  land  to  their  vendor  with  the  mutual  under- 
standing that  the  sale  was  canceled,  plaintiffs 
should  recover,  was  within  the  issues,  and  was 
not  reversible  error. 
4.  Sahe. 

In  trespass  to  try  title,  where  defendant 
specially  answered  setting  up  title  under  a 
vendee  of  the  common  source  of  title,  and  plain- 
tiff replied  alleging  an  abandonment  of  the 
contract  of  purchase  by  the  vendee  and  the 
failure  of  the  latter  to  pay  the  purchase-money 
note,  a  charge,  supported  by  the  evidence,  that 
if  the  vendee  after  a  certain  event  ceased  to 
assert  or  exercise  any  claim  or  control  over  the 
land  and  abandoned  the  same,  and  plaintiffs 
rescinded  the  sale,  leased  oat  the  land,  ren- 
dered it  for  taxes,  openly  claimed  and  took 
possession  thereof  so  as  to  indicate  that  they 
were  claiming  in  repudiation  of  the  sale,  the 
jury  should  regard  the  sale  as  canceled,  was 
proper,  although  the  facts  stated  therein  were 
not  specifically  pleaded. 
6.  Samb— Ihstbuctions  on  Evidence. 

Nor  was  the  charge  on  the  wei^t  of  tha 
evidence. 

6.  Vendob  and  Pubchabeb— Bona  Fide  Pub- 
chasers — Notice. 

Where  it  appeared  from  the  record  of  a 
deed  that  the  grantor  bad  retained  a  lien  on  the 
land  to  secure  part  of  the  purchase  money,  a 
purchaser  from  the  heirs  of  the  grantee  was 
charged  with  notice  that  the  title  remained 
in  the  grantor,  or  was  at  least  bound  to '  in- 
quire whether  or  not  the  purchase  money  had 
been  paid,  and  in  tlie  absence  of  the  exercise  by 
him  of  any  diligence  in  that  respect  he  stood 
in  no  better  attitude  than  the  original  grantee 
and  his  heirs. 

[Ed.  Note. — For  cases  in  point  see  vol.  48^ 
Cent  Dig.  Vendor  and  Purchaser,  i  608.] 

7.  Tbespass  to  Try  Title— Bvidbbcb— Rele- 
vancy—Collatebai.  Matters. 

In  trespass  to  try  title,  testimony  that 
witness  had  purchased  land  from  the  common 
source  of  title,  that  vendor's  lien  notes  were  re- 

*Writ  of  error  denied   br  Supreme  Court  March 

8.  isoe. 
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tained,  that  the  same  had  been  paid,  that  no 
release  had  been  taken,  and  that  plaintiffs 
were  threatening  to  revoke  the  conveyance,  re- 
lated to  a  collateral  matter,  and  waa  not  ad- 
missible in  support  of  a  defense  based  on  a 
pnrchase  from  heirs  of  the  vendee  of  the  con- 
mon  source  of  title  against  whom  a  vendor's 
lien  had  also  been  retained. 
&  Advkbsk   Possession  —  Admibsibiitt    or 

Evidence — Payment  op  Taxes. 

In  trespass  to  tir  title,  tax  receipts  show- 
ing the  payment  of  taxes  on  the  land  by  plain- 
tin  were  admissible  in  support  of  plaintiffs' 
claim  that  they  had  asserted  title  to  the  ex- 
clusion of  the  title  under  which  defendant 
claimed. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  H  674,  676.] 

9.  Sauk— Fenoinq  of  Pbemises. 

In  trespass  to  try  title,  where  plaintiffs 
claimed  possession  of  the  land  and  used  the 
fencing  of  a  witness  to  enable  them  to  inclose 
the  land  in  question  under  a  claim  of  right 
to  such  use,  testimony  that  witness  had  never 
agreed  to  permit  plaintiffs  to  use  his  fence 
was  immaterial  as  to  the  rights  of  defendantt 
and  was  inadmissible. 

10.  Sauk— ExEouTiOR  or  Leases. 

In  trespass  to  try  title,  leases  to  the  land 
In  qaestion,  executed  by  plaintiffs,  were  ad- 
missible to  show  that  plaintiSs  were  asserting 
ownership. 

11.  TbESFABS  to  TbT  TITU)— iMFBOTnOHTB— 

OooD  Faith. 

One  who  acquires  land  with  the  hope  that 
he  may  perfect  title  by  the  statute  of  limita- 
tions does  not  act  in  such  good  faith  as  to 
entitle  him  to  reimbursemoit  for  improvements 
made  by  him. 

Appeal  from  District  Court,  Navarro  Coun- 
ty; L.  B.  Cobb,  Jndge. 

Action  by  Heber  Stone  and  another,  In- 
dividually and  as  Independent  executors  of 
the  estate  of  A.  M.  Giddings,  deceased, 
against  W.  H.  Btaley.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Sam.  R.  Frost  and  Richard  Mays,  for  ap- 
pellant   Callicutt  &  Oall,  for  appellees. 

RAINBY.  C.  J.  This  suit  was  instituted 
by  Heber  Stone  and  wife,  for  tliemseives  and 
as  independent  executors  of  the  estate  of 
Mrs.  A.  M.  Giddings,  deceased,  against  W. 
H.  Staley,  the  appellant,  to  recover  82  acres 
of  tlie  Anderson  survey  In  Navarro  county; 
the  original  petition  being  in  form  of  trespass 
to  try  title.  Staley  pleaded  not  guilty,  and 
specially  answered,  claiming  title  through  J. 
M.  and  W.  F.  Barnes,  and  setting  out  that 
■aid  land  was  in  1877  sold  to  J.  M.  and  W.  F. 
Barnes  by  J.  D.  Giddings,  the  then  owner,  tn 
consideration  of  $410,  of  which  $150  was  paid 
in-cash  and  a  note  executed  by  said  Barnes 
for  $260,  and  that,  if  said  note  was  never 
paid,  such  a  length  of  time  has  elapsed  that 
the  right  to  rescind  has  elapsed  and  the  claini 
of  plaintiff  is  a  stale  demand  and  barred  in 
law  and  equity;  and,  in  the  alternative,  that, 
if  plaintiff's  claim  still  exists,  be  Is  ready  and 
willing  to  pay  off  and  discharge  said  note, 
and  tenders  for  such  purpose  the  sum  of 
$1,100;  further,  that  he  had  made  improve- 
ments in  good  faith,  and  asked  Judgment 
therefor.    A  trial  was  had  before  a  Jury,  and 


resulted  In  a  verdict  and  Judgment  for  plain- 
tiff, from  which  this  appeal  Is  prosecuted. 

The  evidence  shows  that  on  and  prior  to 
November,  1877,  J.  D.  Giddings,  of  Brenham, 
Washington  county,  Tex.,  was  the  owno:  of 
the  H.  O.  Anderson  1,280-acre  survey  of  land 
In  Navarro  county.  He  contracted  to  Collum 
Bros,  about  1,100  acres  of  this  land,  which 
contract  was  rescinded  and  the  land  return- 
ed to  Giddings  in  1883.    On  November  10, 

1877,  Giddings  conveyed  100  acres  of  the 
Anderson  survey  to  S.  L.  Chambllss,  and  on 
November  28,  1877,  Giddings  conveyed  82 
acres  of  said  survey  to  J.  M.  and  W.  F. 
Barnes;  the  consideration  recited  in  the  deed 
being  $410,  of  which  $150  was  paid  in  cash 
and  the  balance  was  evidenced  by  a  note  for 
$260  of  same  date  of  deed,  payable  to  J.  D. 
Giddings,  or  order,  and  due  12  months  trom 
date.  The  vendor's  lien  was  retained  In  the 
deed  until  the  final  payment  of  the  prom- 
issory note  hereinbefore  set  forth,  nds  deed 
contained  the  usual  covenant  of  warranty, 
and  was  duly  acknowledged  and  filed  for 
record  in  Navarro  county,  February  2,  1878l 
In  January,  1878,  J.  M.  and  W.  F.  Barnes 
conveyed  the  said  82  acres  to  J.  B.  Johnson 
and  F.  M.  Beardsley.  l%e  consideration  was 
part  cash  and  part  on  time,  and  a  Hen  was 
reserved  to  secure  the  deferred  payment 
This  deed  was  recorded  in  February,  1878. 
Johnson  and  Beardsley  took  possession  of 
the  land  and  made  some  Improvements 
thereon,  and  lived  there  until  some  time  early 
in  1879,  when  they  left  for  parts  unknown, 
under  suspicion  of  violating  the  criminal  law. 
After  they  left,  in  1879,  W.  F.  Barnes  during 
that  year  cut  and  hauled  wood  from  it 
After  this  he  moved  to  another  part  of  the 
county,  and  after  a  few  years  left  the  county 
and  never  returned,  and  there  Is  no  evi- 
dence that  he  ever  afterwards  asserted  or 
claimed  any  control  or  ownership  of  said 
land.  In  1878,  J.  M.  Barnes  ranoved  from 
Navarro  county,  and  there  Is  no  evidence  that 
he  ever  afterwards  asserted  or  claimed  any 
control  or  ownership  of  the  land.    In  June. 

1878,  J.  J>.  Giddings  died,  leaving  an  in- 
dependent will  and  naming  as  legatees  his 
widow,  Ann  M.  Giddings,  and  his  daughter, 
Louise  Giddings,  who  afterwards  married 
Heber  Stone.  W.  R.  Bright,  then  living  In 
Corslcana,  acted  as  agent  for  J.  D.  Giddings 
In  selling  said  82  acres  of  land  to  the  Barneses. 
He  received  the  consideration;  that  is,  the 
cash  and  the  note.  After  deducting  his 
commissions  he  advised  Giddings  that  he 
held  the  balance  of  cash  to  Giddings'  credit 
and  would  retain  the  note  fw  collection  with- 
out further  charge,  unless  suit  became  nec- 
essary.   W.  R.  Bright  died  in  1895. 

In  1880,  Heber  Stone,  the  husband  of 
Louise  Giddings,  acting  for  the  legatees,  took 
charge  of  the  estate  of  J.  D.  Giddings,  ana 
in  1883  he  leased  to  W.  R.  Bright  for  10  years 
the  land  described  as  follows:  "1180  acres  of 
land  lying  In  the  county  of  Navarro  and  stat* 
aforesaid,  being  the  unsold  portion  ot  the  H. 
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<3.  Anderson  1280-acre  grant."  tJnder  this 
lease  tbere  was  to  be  cultivated  not  less  than 
100  acres  In  the  year  1884,  and  not  less  than 
-GO  acres  additional  each  sncceeding  year,  and 
provided  for  the  building  of  houses,  fences, 
«tc.,  and  the  lessee  was  to  pay  to  the  lessor 
one-half  the  gross  receipts  of  the  place.  This 
lease  was  canceled  by  mutual  consent  at  the 
close  of  1887,  and  another  lease  was  made  by 
the  said  widow  and  daughter  and  her  hus- 
band to  Sl  J.  T.  Johnson,  for  five  years,  begin- 
ning January  1,  1888,  and  ending  December 
-31,  1892;  the  consideration  being  the  pay- 
ment of  $500  yearly.  The  land  described  in 
this  lease  was  as  follows:  "1160  acres  of 
land  lying  In  the  county  of  Navarro  and  state 
aforesaid,  being  the  H.  O.  Anderson  survey, 
lesa  100  acres  conveyed  bj  J.  D.  Giddings  to 
8.  L.  Cbambllss."  Johnson  under  this  lease 
took  actual  possession  of  the  land  and  In- 
-closed  It  In  1885,  the  office  of  W.  B. 
Bright  was  destroyed  by  fire,  and  with  it  a 
sreat  many  of  his  notes  and  papers.  J.  D. 
Oiddlngs  paid  taxes  in  1878  on  80^  acres. 
J.  D.  Giddings'  estate  paid  taxes  for  1870  on 
M  acres;  for  1880  on  80  acres;  for  1881  (m 
«0  acres;  for  1882  on  1,180  acres;  for  1883, 
1884,  and  188S  on  1.280  acres;  and  from  this 
date  to  and  including  1894,  <>n  1,198  acres; 
then  for  the  next  four  years,  including  1808, 
on  1,098  acres,  and  since  the  last  date  on 
1,190  acres.  In  1901,  and  since,  W.  H. 
Staley  has  paid  taxes  on  100  acres  of 
the  survey.  At  the  time  of  the  trial  J. 
M.  Barnes  and  W.  F.  Barnes  had  been 
dead  for  several  years.  Mrs.  Pannle  White, 
daughter  of  J.  M.  Barnes,  survived  her 
father.  There  were  two  children  of  W. 
F.  Barnes  who  survived  him.  Myrtle  Hender- 
son and  J.  M.  Barnes,  Jr. 

W.  H.  Staley  procured  deeds  eonv^ng  to 
blm  the  land  in  controversy  from  these  sur- 
vivors of  J.  M.  and  W.  F.  Barnes,  as  follows: 
Prom  Myrtle  Henderson  and  husband,  Sep- 
tember 7,  1900;  from  J.  M.  Barnes,  July  18, 
1901;  from  Fannie  White,  April  6,  1004. 
The  deeds  made  by  Mrs.  Henderson  and  Mrs. 
White  purport  to  convey  the  land  and  also 
their  interests  therein  by  virtue  of  the  ven- 
dor's lien  note  for  $160,  executed  In  favor  of 
their  ancestors  by  Johnson  and  Beardsley. 
In  1900  and  subsequently,  but  prior  to  this 
suit,  Staley  fenced  the  land,  built  a  dwell- 
ing bouse  and  placed  other  improvements 
thereon.  The  land  Is  now  worth  $25  per 
acre.  The  discovery  of  oil  and  improvement 
of  other  lands  In  the  vicinity  has  to  some 
extent  enhanced  its  value.  The  Barneses 
were  never  in  actual  possession  of  the  82 
acres  of  land.  They  lived  on  100  acres  ad- 
joining said  82  acres.  The  deed  from  Mrs. 
Fannie  White,  the  daughter  of  J.  M.  Barnes. 
to  appellant,  recites  a  consideration  of  $20. 
She  testifies  she  never  received  a  cent.  Mrs. 
Myrtle  Henderson,  a  daughter  of  W.  F. 
Barnes,  recites  In  her  deed  to  appellant  a 
«OD8ideratlon  of  $40,  though  she  testified  she 
thought  the  consideration  was  only  $10.  The 
eonaldwatlaa  tot  tta*  deed  from  J.  M.  Barnes, 


Jr.,  Is  not  shown.  AppeHant  could  not  say 
(car  would  not)  what  be  paid  Barnes.  The 
original  deed  from  J.  D.  Giddings  to  J.  M. 
and  W.  F.  Barnes  was  In  the  possession  ot 
appellees  at  the  time  of  the  trial.  The  $280 
note  given  by  the  Barneses  to  J.  D.  Giddings 
Is  lost,  no  one  living  being  able  to  account 
for  it;  all  the  parties  to  the  original  transac- 
tion being  dead. 

We  conclude  that  the  said  note  was  never 
paid;  that  the  sale  of  the  land  was  either 
rescinded  by  the  parties  or  was  abandoned 
by  the  Barneses  and  repudiated  by  Giddings; 
that  the  circumstances  of  the  purchase  by 
appellant  show  him  not  to  be  a  purchaser  In 
good  faith.  About  1901,  the  Anderson  sur- 
vey was  surveyed,  when  it  was  discovered 
that  there  was  an  excess  of  100  acres.  Mrs. 
Giddings  died  in  1902,  and  left  her  property 
to  her  daughter,  Mrs.  Stone. 

Conclusions  of  Iaw. 

Appellant's  first  assignment  of  wror  It: 
"The  court  erred  in  the  third  paragraph  of 
themalnchargegiventhejury.  In  that  the  jury 
are  Instructed  as  follows:  'The  land  was 
sold  by  J.  D.  Giddings  to  J.  M.  and  W.  F. 
Barnes,  November  29,  1877,  for  $150  cash, 
and  a  note  for  $260  due  one  year  later,  with 
interest  at  10  per  cent  per  annum.  Plain- 
tiOs  claim  that  the  note  was  never  paid,  and 
that  therefore  they  are  entitled  to  recover 
the  land;  that  they  rescinded  the  sale  on  ac- 
count of  nonpayment  of  the  note,  and 
they  also  claim  that  the  vendees  under  Gid- 
dings failed  to  pay  the  note,  turned  back  the 
land,  and  that  the  plaintiffs  thereupon  treat- 
ed the  land  as  their  own,  and  that  for  these 
reasons  the  defendant  who  claims  under  the 
heirs  of  Barnes,  acquired  no  right  to  hold  the 
land,  and  that  defendant's  right  to  pay  the 
note  and  occupy  the  land  Is  barred.' "  The 
contention,  as  shown  by  the  proposition  un- 
der this  assignment  Is:  "There  being  no 
allegation  in  the  pleading  of  plaintiff  that 
J.  M.  Barnes  and  W.  F.  Barnes  had  'turned 
back'  or  relinquished  the  land  in  question  to 
their  vendor,  J.  D.  Giddings,  or  to  his  rep- 
resentatives after  his  death,  the  Instruction 
of  the  court  to  the  jury  advising  that  such 
Issue  was  tendered  by  the  plaintiffs  plead- 
ings was  error.  In  that  it  was  misleading, 
and  was  calculated  to  Induce  the  jury  to  con- 
sider certain  of  the  circumstances  in  evi- 
dence as  applicable  to,  and  sustaining  such 
assumed  Issue,  and  to  base  their  verdict  there- 
on." We  do  not  think  the  expression  "turned 
ba.ds"  the  land  In  the  charge  complained  of 
was  such  as  to  mislead  the  jury.  The  suit 
was  based  on  the  theory  that  the  note  never 
having  been  paid  the  title  to  the  land  re- 
mained in  Giddings,  and  as  the  Barneses  had 
abandoned  the  land  and  the  Giddings  having 
elected  to  cancel  the  trade  they  were  the 
rightful  owners  of  the  same.  Under  the  evi- 
dence the  jury  were  authorised  to  presume 
that  the  land  had  been  "turned  back."  The 
witnesses  t»  the  original  transaction  being  all 
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dead  and  the  Barneses  asserting  no  claim  to 
the  land  after  1879,  and  the  Olddings  as- 
serting dominion  and  control  over  It,  war- 
ranted the  presumption  that  the  Barneses 
wen  more  than  willing  to  consider  the  con- 
tract of  sale  as  at  an  end,  and  that  Old- 
dings  might  take  the  land  back.  And  they 
were  antborized  to  go  further  and  presume 
that  the  Barneses  had  consented  to  the  re- 
scission. But  If  the  contention  of  appellant, 
that  plaintiffs'  plea  was  stated  broader  than 
the  plea  warranted.  Is  correct.  It  was  more 
burdensome  for  plaintiff,  and  appellant 
should  not  complain. 

The  court  Instructed  the  Jury  as  follows: 
"The  plaintiffs  occupy  the  same  attitude  to 
the  same  as  would  3.  D.  Olddings  were  he 
.  alive  and  ifrosecntlng  the  suit,  and  the  de- 
fendant has  exactly  whatever  title  and  in- 
terest Barnes'  heirs  could  now  assert  under 
the  deed  from  Olddings,  had  they  not  made 
deeds  to  defendant"  The  contention  Is: 
"The  appellant,  W.  H.  Staley,  having  pur- 
chased from  the  heirs  of  the  Barneses  and  in 
pursuance  to  such  purchase  gone  Into  pos- 
session more  than  20  years  after  the  maturi- 
ty of  the  note  made  by  the  Barneses  to  J. 
D.  Olddings,  without  any  knowledge  of  its 
nonpayment.  If,  In  fact,  it  had  never  been 
paid,  should  l>e  considered  with  more  favor 
in  the  adjustment  of  the  equities  set  up  by 
blm  In  the  support  of  his  title  than  If  the 
Barneses  or  their  heirs  were  the  defendants 
presenting  the  same  defensive  pleas  as  those 
averred  by  Staley."  We  think  there  is  no 
error  in  giving  this  charge.  Defendant  held 
the  Barnes'  title,  and  the  Barneses  nor  their 
heirs  not  being  in  possession  of  the  land, 
nor  making  any  claim  thereto,  no  presump- 
tion arose  in  favor  of  defendant,  that  the 
note  was  barred  by  limitation. 

Appellant  assigns  as  error  the  following 
paragraph  of  the  court's  charge,  to  wit:  "If 
you  find  that  the  note  bas  not  heea  paid, 
and  further  believe  from  the  evidence  that 
the  Barneses  and  Johnson  and  Beardsley,  to 
whom  they  made  a  deed,  surrendered  the 
land  to  Olddings,  or  plaintiffs,  with  intent 
and  mutual  understanding  that  the  sale  was 
canceled  and  full  right  and  title  In  the  land 
vested  in  Olddings,  or  plaintiffs,  and  that  by 
reason  of  such  agreement  and  relying  there- 
on plaintiffs,  or  Mrs.  Olddings,  rendered  the 
land  for  taxation,  paid  taxes,  made  leases  of 
the  land,  and  had  the  same  occupied  by  their 
lessees,  and  that  there  was  no  offer  to  pay 
the  note  until  the  land  had  greatly  Increased 
in  value  (If  such  Is  a  fact),  then  you  will 
find  for  the  plaintiffs,  the  land;  and  in  that 
case,  if  you  believe  from  the  evidence  l>efore 
you  that  the  defendant  made  permanent  im- 
provements on  the  land,  enhancing  its  value, 
and  that  such  Improvements  were  made  by 
the  defendant  In  good  faith  with  an  actual 
and  reasonable  belief  that  he  was  the  owner 
of  the  land,  then  you  will  find  from  the  evi- 
dence and  state  in  your  vertict  the  market 
value  of  the  land  at  this  time  with  the  im- 


provements made  thereon  by  defendani;  and 

such  value  without  such  improvements,  and 
find  for  the  defendant  the  difference."  Tbe- 
conteutlon  Is  that  "there  being  no  allegation 
in  the  pleading  of  plaintiffs  to  the  effect  that 
J.  M.  Barnes  and  W.  F.  Barnes,  or  eitber  vf 
them,  or  that  Johnson  and  Beardsey  evtsc, 
at  any  time,  surrendered  the  land  in  ques- 
tion to  either  J.  D.  Olddings  or  to  the  plain' 
tiffs,  with  the  mutual  intent  or  understand- 
ing that  the  sale  made  of  the  land  by  Old- 
dings to  the.  Barneses  was  canceled,  and 
there  being  no  evidence  In  support  of  such 
issue  had  It  been  made  by  the  pleadings, 
the  court  was  not  authorized  to  submit  aucb 
issue  to  the  consideration  of  the  Jury." 
Plaintifls'  suit  was  a  straight  action  of  tres- 
pass to  try  title.  By  supplemental  petition 
in  reply  to  defendant's  special  defenses  in- 
terposed, plaintiffs  plead  as  follows:  "That 
they  and  those  under  whom  they  claim  bava- 
long  since  elected  to  cancel  said  executory 
contract  shown  by  said  deeds  referred  to  in 
defendant's  answer,  and  now  here  rescind 
said  executory  contract,  and  have  long  ago, 
about  1878,  rescinded  same;  and  Barnes  and 
Barnes  and  Johnson  and  Bcnrdaley  and  those- 
who  have  right  to  claim  under  them  al>an- 
doned  their  said  contract,  and  abandoned  said 
land  In  controversy.  If  they  ever  asserted  any 
interest  In  the  land  In  controversy.  Plain- 
tiffs say  the  $260  note  was  never  paid  t>y  any 
one,  and  that  the  title  to  the  land  is  and  baa- 
always  been  in  these  plaintiffs  and  thoae  un- 
der wtiom  they  claim;  said  note  being  barred 
by  the  statute  of  limitation ;  have  long  since- 
exercised  their  right  to  rescind  said  executo- 
ry contract  and  took  their  lands."  Under 
this  pleading  the  court  did  not  commit  revers- 
ible error  in  telling  th«  jury  that  if  tbe 
Barneses  and  others  surrendered  the  land  to- 
plaintifls  with  mutual  understanding  that 
the  sale  was  canceled,  the  plaintiffs  should, 
recover.  While  the  plea  does  not,  when 
strictly  construed,  convey  the  Idea  that  there 
was  a  direct  understanding  to  surrend^  the- 
land,  yet  there  was  evidence  that  showed  the- 
parties  had  abandoned  the  trade,  the  effect 
of  which  was  that  they  had  surrendered  the- 
land  and  consented  for  plaintiffs  to  take  it 
back.  The  charge..  If  anything,  was  more- 
onerous  on  plaintiff  than  was  required.  In 
that  it  required  the  jury  to  believe  more- 
than  was  strictly  necessary  under  the  facts, 
and  we  cannot  perceive  that  the  defMidant 
was  In  any  way  injured  by  it 

The  appellant  assigns  as  error  the  follow- 
ing paragraph  of  the  court's  charge,  to  wit: 
"If  you  believe  from  the  evidence  tliat  toe 
$260  note  was  never  paid,  and  tliat  shortly 
after  the  Barneses  conveyed  to  Johnson  and 
Beardsley  the  latter  abandoned  the  land 
without  paying  anything  on  their  purchase^ 
and  that  never  after  that  the  Barneses  <v 
their  heirs  asserted  or  exercised  any  claim 
or  control  over  the  land  and  almndoned  the 
same  altogether,  and  that  within  10  years 
after  the  note  became  due  and  after  aaCb 
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4ibandonment  the  plaintiffs  reeclnded  the 
sale  to  Barnes,  leased  out  the  land,  rendered 
It  for  taxes  and  openly  claimed  and  took  pos- 
-sesslon  of  the  land  so  as  to  reasonably  indi- 
cate that  they  were  claiming  in  repudiation 
■of  the  sale  to  Barnes,  you  will  regard  the 
sale  to  Barnes  by  Glddlngs  as  canceled  and 
find  for  plaintiffs  the  land."  The  contention 
that  the  pleadings  and  evidence  did  not  au- 
thorize this  charge  is  not  well  taken,  in  ttiat 
the  facts  submitted  were  not  necessary  to  be 
pleaded,  and  the  eyidence  authorized  it 
The  facts  stated  were  very  pertinent  lb  de- 
termining the  rights  of  the  parties,  and  no 
«rror  was  conunltted  In  grouping  and  sub- 
mitting them  to  the  Jury.  Nor  is  the  charge 
subject  to  the  criticism  tliat  it  is  on  the 
weight  of  the  evidence. 

There  was  no  error  in  the  court's  refusing 
defendant's  special  charge  to  the  effect  that 
the  record  showed  that  Glddinga  had  sold 
the  land  to  the  Barneses,  and  nothing  to 
show  the  land  had  been  reconveyed  to  Gld- 
dlngs, and  that  plaintiffs  were  not  in  actual 
possession  of  the  land,  and  that  defendant 
bought  in  good  faith,  then  to  find  for  de- 
fendant. This  charge  was  not  applica4>le  to 
the  facts.  The  records  showed  that  Old- 
dings  bad  retained  a  lien  on  the  land  to 
secure  part  of  the  purchase  money.  This 
alone  appearing  from  the  record,  it  was  no- 
tice to  the  defendant  that  the  title  was  still 
in  Glddlngs,  or  it  was  at  least  sufficient  to 
put  defendant  on  Inquiry  to  ascertain  wheth- 
er or  not  the  purchase  money  had  been  paid. 
There  is  not  a  particle  of  evidence  to  show 
that  defendant  exercised  any  diligence  to 
ascertain  the  situation  as  to  said  recital  in 
the  deed,  and,  having  failed  to  do  so,  he  is 
in  no  l)etter  attitude  than  the  Barneses  or 
tbeir  heirs.  Runge  v.  Gilt>ough  (Tex.  Civ. 
App.)  87  S.  W.  832. 

There  was  no  error  in  excluding  the  testi- 
mony of  O.  B.  Walker  that  he  had  purchased 
land  from  J.  D.  Glddlngs  in  which  two  ven- 
dor's notes  were  retained;  that  the  same  liad 
been  paid,  but  no  release  had  been  taken, 
and  that  plaintiffs  in  this  suit  were  threaten- 
ing to  revoke  the  conveyance,  claiming  said 
notes  had  not  been  paid.  This  testimony 
pertained  to  an  entirely  different  transaction 
to  the  one  In  controversy.  It  was  a  col- 
lateral issue  In  no  way  germane  to  the  con- 
troversy, and  was  not  a  legitimate  inquiry. 

There  was  no  error  in  the  court  admitting  I 
In  evidence  tax  receipts  showing  the  pay- 
ment of  taxes  on  the  land  by  plaintiffs. 
This  evidence  was  pertinent  as  a  circum- 
stance Showing  the  claim  of  plaintiffs  that 
they  had  asserted  claim  to  the  land  to  the 
exclusion  of  the  Barnes  title. 

There  was  no  error  In  excluding  the  testi- 
mony of  A.  Clark  to  the  effect  that  he  had 
never  agreed  to  permit  the  plaintiffs  or 
lessees  or  tenants  to  use  his  fencing  for  the 
purpose  of  enabling  them  to  Inclose  the  An- 
derson survey.  If  Clark's  fencing  was  thus 
used  and  plaintiffs  were  asserting  the  right 


to  so  use,  and  were  in  possession  of  the  land, 
it  does  not  affect  the  right  of  plaintiffs'  pos- 
session, and  Clark's  objection  becomes  im- 
material as  to  the  rights  of  defendant. 

There  was  no  error  In  the  court's  admitting 
the  contract  of  lease  from  A.  M.  Oiddings 
et  al.  to  W.  R.  Brit^t,  nor  that  to  S.  J.  T. 
Johnson.  These  leases  tended  to  show  that 
plaintiffs  were  asserting  ownership  to  the 
land. 

What  we  have  said  on  first  and  third  as- 
signments of  error  disposes  of  the  fourteenth 
assignment. 

The  complaint  that  the  Judgment  Is  not 
supported  by  the  evidence  Is  without  merit. 
In  fact,  we  are  of  the  opinion  that  no  other 
proper  Judgment  could  have  been  rendered. 
All  the  facts  and  circumstances  show  that 
the  Barneses  had  failed  to  pay  the  purchase- 
money  note  for  $260,  had  abandoned  the 
land,  and  were  asserting  no  claim  thereto; 
that  plaintiffs  had  acquired  possession,  and 
while  It  seems  they  were  not  In  actual  pos- 
session at  the  time  defendant  bought,  they 
were  asserting  ownership  over  same.  The 
facts  further  show.  In  our  opinion,  that  de- 
fendant did  not  obtain  the  land  In  good 
faith,  expecting  to  secure  a  perfect  title,  but 
that  be  acquired  It  hoping  he  might  perfect 
title  in  himself  by  the  statute  of  llmltatl&n. 
The  good  faith  entitling  defendant  to  pay 
for  improvements  Is  wanting  In  this  case, 
and  the  Jury  properly  denied  it  to  him. 

Finding  no  reversible  error  In  ^s  case, 
the  Judgment  Is  affirmed. 


RUTHE3RF0RD  et  al.  v.  MOTHBRSHBl>.« 

(Court  of  Civil  Appeals  of  Texas.     March  IT, 
1906.     Rehearing  Denied  April  14,  1906.) 

1.  Vendob  and  PuKcnASEB — Rkiosiks  of  As- 
sionxE  OF  Vkndob. 

A  vendor  of  land  took  notes  for  the  pur- 
chase price  and  retained  a  lien  therefor.  He 
subsequently  assigned  the  notes  and  conveyed 
his  Interest  in  the  land  to  the  assignee,  who 
brought  suit  on  the  notes  and  to  foreclose  the 
vendor's  lien.  On  the  statute  of  llmltatlona 
being  pleaded  In  bar,  he  changed  the  action  to 
one  of  trespass  to  try  title.  Held,  that  the  suit 
on  Uie  notes  did  not  affirm  the  contract,  and 
deprive  plaintiff  of  the  right  to  assert  his  su- 
perior title  in  trespass  to  try  title. 

2.  Samx. 

The  assignee's  right  to  recover  the  land 
could  only  be  defeated  by  the  payment  or  ten- 
der of  the  balance  of  the  purdiase  money  repre- 
sented by  the  unpaid  notes. 

3.  Save. 

An  assignee  of  notes  given  for  the  pur- 
chase iH'lce  of  land  secured  by  a  vendor's  lien, 
who  takes  a  conveyance  of  the  vendor's  inter- 
est, has  the  same  right  to  recover  the  land  on 
the  nonpayment  of  the  notes  as  the  original 
vendor  would  have. 

4.  BxEcuTiow — Pbopertt  Stjbjxot  to  Bxecu- 
TioN— Vkndob's  Lien. 

The  interest  of  a  vendor  in  land  sold  by 
him  on  a  credit,  and  a  Hen  expressly  retained 
to  secure  the  payment  of  the  purchase  price,  is 
not  such  interest  as  is  subject  to  levy  and  sale 
under  execution  until  there  baa  been  a  resciB- 
sion  of  the  sale. 

•Writ  of  error  denied  by  Supreme  Court. 
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B.  Apfux — FiMDiires — CoNCLxrsivcitxsB. 

A  finding  of  the  conrt  supported  by  erl- 
denoe  will  not  be  disturbed  on  appeal. 

[E!d.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  g§  3979-3982.] 

8.  Homestead — Pkbsons  Entitled  to  Claiic 

HomamAD— Fahixt  RELAXioif. 

A  family  composed  of  a  man  and  his  ille- 
gltlmata  daughter  Is  such  a  family  as  entitles 
him  to  assert  homestead  rights. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Homestead,  gg  18-20.] 

Appeal  from  District  Oonrt,  Franklin  Coun- 
ty;  P.  A.  Turner,  Judge. 

Action  by  3.  P.  Mothersbed  against  J.  L. 
Rutherford  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

C  W.  Stringer  and  R.  T.  Wilkinson,  for 
appellants.  Leach  &  Sheppard,  R.  B.  Daven- 
port, and  L.  Ll  Wood,  for  appellee. 

TALBOT,  X  On  March  25,  1893,  J.  M. 
Taliaferro  sold  the  land  in  controversy  to  W. 
A.  Pogue  for  $1,200,  tor  which  Pogue  exe- 
cuted his  5  promissory  notes  In  the  sum  of 
|240  each,  bearing  interest  at  the  rate  of  10 
per  cent  per  annum,  and  payable  to  the  said 
Taliaferro,  respectively,  on  the  1st  day  of 
January,  1884,  1895,  1886,  1897,  and  188S. 
Ti^laferro  executed  a  deed  to  Pogue  for  the 
land,  in  which  the  vendor's  Hen  was  express- 
ly retained  to  secure  the  payment  of  said 
notes.  The  first  of  said  notes  was  paid  b:^ 
Pogue,  and  after  the  maturity  of  the  others 
they  were  assigned  to  appellee.  W.  A.  Pogue 
died  Intestate  before  the  Institution  of  this 
suit,  and  left,  surviving  him,  appellants  Mrs. 
Flora  Pogue,  his  widow,  Jim  Pogue,  Tom 
Pogue,  and  Hnghle  Pogue,  as  his  only  heirs. 
The  Pogues  and  other  appellants,  Ruther- 
ford and  Dutton,  were  in  possession  of  said 
land,  claiming  the  same,  and  on  February  18, 
1901,  appellee  filed  this  suit  against  them  to 
establish  his  debt,  evidenced  by  the  said  four 
notes  mentioned,  and  to  foreclose  his  vendor's 
lien.  Appellants  answered,  pleading  the  stat- 
ute of  four-year  limitation.  This  plea  was 
available  against  all  the  notes,  as  shown  by 
appellee's  petition,  except  the  last  one  falling 
due.  Upon  the  coming  In  of  this  plea,  appel- 
lee, on  November  11,  1901,  secured  a  convey- 
ance from  Taliaferro  of  all  his  title  and  in- 
terest In  the  land,  and  by  an  amended  peti- 
tion changed  the  action  to  one  of  trespass  to 
try  title  to  recover  the  same.  To  the  action 
of  trespass  to  try  title  appellants  answered 
by  plea  of  not  guilty ;  that  the  deed  from  Tal- 
iaferro to  W.  A.  Pogue,  dated  March  25,  1893, 
was  made  for  the  purpose  of  defrauding  tho 
creditors  of  the  said  Taliaferro;  that  said 
deed  was  a  mere  shnm ;  that  It  was  not  intend- 
ed by  the  said  parties  thereto  that  the  title  to 
the  land  described  therein  should  pass;  and 
that  appellee  had  notice  of  the  fraud  and 
character  of  said  deed.  Appellants  also  plead- 
ed the  statutes  of  limitation  of  three  and  five 
years.  To  appellants'  answer,  charging  that 
the  deed  from  J.  M.  Taliaferro  to  W.  A. 
Pogue  wax  fraudulent,  etc.,  appellee  replied 


that  the  land  therein  conveyed,  and  which  Is 
the  land,  or  a  part  thereof,  in  controversy  In 
this  suit;  was  the  homestead  of  the  said  Tal- 
iaferro and  family  when  said  deed  was  exe- 
cuted, and  not  the  subject  of  a  fraudulent 
conveyance.  The  case  waa  tried  by  the  court 
without  a  Jury,  and  Judgment  rendered  In  fa- 
vor of  appellee  for  the  recovery  of  the  land, 
and  appellants  have  appealed. 

Appellants'  proposition  under  the  first  as- 
signment of  error.'  is  as  follows :  "This  being 
an  executory  contract,  before  J.  M.  Taliafer- 
ro could  rescind  and  recover  the  land,  be 
would  have  to  tender  back  what  he  had  re- 
ceived on  the  land ;  In  other  words,  he  would 
have  to  rescind  in  toto.  This  rule'  would  ap- 
ply strictly  where  other  parties  had  acquired 
rights  in  thelandbeforeresclsslon."  This  con- 
tention cannot  be  sustained  under  the  anthor- 
Itles  In  this  state.  By  the  terms  of  the  trans- 
action between  Taliaferro  and  Pogue,  the  an- 
perlor  title  to  the  land  remained  in  J.  Bf.  Tal- 
iaferro until  It  was  conveyed  by  him  to  ap- 
pellee on  November  11,  1901.  This  oonTey- 
ance  vested  in  appellee  such  title,  and  the- 
mere  bringing  of  the  suit  ni)on  the  notes  and 
to  foreclose  the  vendor's  Hen,  as  was  origi- 
nally done,  did  not  have  the  effect  to  affirm 
the  contract  Appellants,  by  their  plea  of 
limitation,  which  would  have  defeated  a  re- 
covery on  the  notes  and  a  foreclosure  of  the 
vendor's  Hen,  authorized  appellee  to  assert 
his  superior  title  in  an  action  of  trespass  to 
try  title,  and  his  right  to  recover  the  land 
could  only  be  defeated  by  appellants  paying 
or  tendering  the  balance  of  the  purchase 
money  represented  by  said  notes.  This,  they 
did  not  do,  and  cannot  now  be  heard  to  com- 
plain that  Judgment  for  the  land  was  ren- 
dered against  them.  White  t.  Cole,  87  Tex. 
600,  28  S.  W.  768;  Id.  (Tex.  Civ.  App.)  29 
S.  W.  1148;  Sanders  v.  Rawllngs  (Tex.  Civ. 
App.)  77  S.  W.  41.  That  the  assignee  hold- 
ing the  notes  and  a  conveyance  from  th» 
vendor  of  the  superior  title  has  the  sam» 
right  to  recover  the  land  as  the  original 
vendor  would  have  as  the  holder  of  said  notes 
and  title  is  affirmed  by  the  case  of  White  t. 
Cole,  supra ;  and  In  that  case  it  Is  said : 
"Cole,  having  forced  her  [Mra  White]  by 
plea  of  limitation  to  rescind  the  contract  and' 
resort  to  her  superior  title  in  a  suit  of  tres- 
pass to  try  title,  and  having  In  such  suit 
Joined  Issue  and  rested  his  case  upon  a  ques- 
tion of  title  without  offering  to  perform  his 
part  of  the  contract,  is  in  no  position  to  ask 
that  the  cause  be  remanded,  to  enable  him  to 
plead  equities." 

Appellants'  second  assignment  of  error  Is 
as  follows :  "The  court  erred  In  holding  that 
the  plaintiff  is  entitled  to  recover  the  land  In 
controversy,  because  at  the  time  that  J.  M. 
Taliaferro  attempted  to  convey  the  said  land 
to  the  plaintiff  all  his  right,  title,  and  Interest 
had  passed  to  the  defendants  J.  L.  Ruther- 
ford and  H.  O.  Dutton  by  the  Judgment,  exe- 
cution sale,  and  sherUTs  deed  mentioned  In 
the  court's  ninth  finding  of  tact;  and  further^ 
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because  at  the  time  of  such  attempted  con- 
veyance Bald  defendants  had  acquired  the 
title  of  the  heirs  of  W.  A.  Pogue  In  the  land 
by  an  agreed  Judgment,  and  Taliaferro  conld 
not  defeat  the  rights  of  the  said  defendants 
by  snch  conveyance,  the  amomit  that  the  said 
defendants  paid  having  gone  to  satisfy  a  debt 
of  said  Taliaferro,  and  the  plaintiff  not  being 
a  purchaser  for  value."  This  assignment  Is 
predicated  upon  the  following  facts  estab- 
lished by  the  evidence :  The  deed  from  J.  M. 
Taliaferro  to  W.  A.  Pogue  expressly  reserved 
a  vendor's  lien  to  secure  the  payment  of  the 
purchase  money  notes  mentioned  therein.  One 
of  said  notes  was  paid  ofT  by  W.  A.  Pogne, 
after  which  a  creditor  of  Taliaferro,  who  bad 
obtained  a  Judgment  against  him,  levied  an 
execution  on  the  land  as  the  property  of  Tal- 
iaferro, and  had  it  sold  at  sheriff's  sal&  Ap- 
pellants Rutherford  and  Dutton  became  the 
purchasers  of  the  property  at  said  sale,  and 
received  a  deed  therefor  from  the  sheriff  May 
1,  1894.  Afterwards  they  brought  suit  against 
the  said  W.  A.  Pogne  to  recover  the  said  I&nd, 
and  a  compromise  Judgment  was  entered 
awarding  and  setting  It  apart  to  them.  The 
proposition  of  law  asserted  In  this  assign- 
ment Is  that  the  title  which  remained  In  J. 
M.  Taliaferro  was  the  subject  of  sale  under 
execution;  that  appellants  Rutherford  and 
Dutton  had  acquired  that  title  by  virtue  of 
their  purchase  at  the  sherlfTs  sale  made  in 
1894,  and,  having  secured  W.  A.  Pogue's  In- 
terest in  the  land  by  compromise  Judgment 
entered  in  their  said  suit  against  him,  Talia- 
ferro could  not  defeat  their  title  thus  ac- 
quired by  the  subsequent  conveyance  made 
to  appellee.  This  proposition  is  not  sound. 
It  has  been  definitely  settled  by  decisions  of 
this  state  that  the  Interest  of  a  vendor  in 
land  which  has  been  sold  by  him  on  a  credit, 
and  a  lien  expressly  retained  to  secure  the 
payment  of  the  purchase  money,  Is  not  such 
Interest  as  is  subject  to  levy  and  sale  under 
execution  until  there  has  been  a  rescission  of 
the  sale.  It  has  been  expressly  so  held  by 
the  Court  of  Civil  Appeals  of  the  Second  Dis- 
trict in  the  case  of  Willis  &  Bro.  v.  Somer- 
vllle,  22  S.  W.  781,  and  to  the  same  effect 
Is  the  holding  of  the  Supreme  Court  in  the 
case  of  Douglass  v.  Blount,  95  Tex.  369,  67 
S.  W.  484,  GS  L.  R.  A.  699,  in  which  the  case 
oC  Willis  &  Bro.  V.  SomervUie,  supra,  is  cited 
with  approval.  These  cases  are  directly  In 
point,  and  decide  the  question  under  consid- 
eration adversely  to  appellants'  contention. 
The  trial  court  found,  and  the  evidence 
supports  the  findings,  that  the  four  notes  exe- 
cuted by  Pogue  to  Taliaferro  for  the  land  In 
controversy  were  assigned  to  appellee  after 
maturity;  that  at  the  time  Taliaferro  sold 
the  land  to  W.  A.  Pogue,  he  (Taliaferro) 
owed  debts,  and  by  the  sale  of  said  land  and 
other  lands  he  rendered  himself  insolvent, 
and  remained  so  up  to  the  time  of  the  trial 
of  this  suit;  that  the  sales  of  these  lands  were 
made  by  Taliaferro  with  Intent  to  defraud 
his  credltori^  and  that  Pogue  knew  that  fact 


when  he  bought  In  view  of  these  facts  and 
other  evidence  In  the  case,  appellants  contend 
that  appellee  was  not  entitled  to  recover. 
That,  having  bonght  the  notes  after  maturity, 
he  was  chargeable  with  notice  of  the  fraudu- 
lent purpose  on  the  part  of  Taliaferro  and 
Pogue  In  the  sale  and  pnrchase  of  said  land, 
and  therefore  Judgment  should  have  been 
rendered  In  their  favor.  This  contention  can- 
not be  sustained,  for  the  reason  that,  at  the 
time  of  the  sale  of  the  land  to  Pogue,  Talia- 
ferro was  the  head  of  a  family,  and  the  prop- 
erty constituted  his  homestead.  It  is  well 
settled  that  creditors  have  no  interest  in 
homestead  property,  and  that  It  Is  not  th« 
subject  of  a  fraudulent  sale.  But  appellant! 
Insist  that  the  court  erred  In  holding  that 
the  land  was  the  homestead  of  Taliaferro,  be- 
cause (1)  the  evidence  falls  to  show  snch  oc- 
cupancy by  Taliaferro  as  would  Invest  said 
land  with  the  homestead  character;  (2)  be- 
cause Taliaferro's  family  was  composed  sole- 
ly of  himself  and  bis  illegitimate  daughter, 
and  hence  did  not  constitute  such  a  family  a* 
entitled  him  to  the  homestead  exemption  un- 
der the  laws  of  this  state;  (3)  that,  if  Talia- 
ferro ever  acquired  a  homestead  in  the  land, 
be  abandoned  it  as  such  before  the  convey- 
ance to  Pogue. 

We  are  of  the  opinion  that  the  conrt  did 
not  err  in  either  of  the  respects  mentioned. 
The  court's  finding  that  the  land  bad  not 
been  abandoned  by  Taliaferro,  and  was  bis 
homestead  at  the  time  be  conveyed  It  to 
Pogne,  Is  supported  by  the  evidence,  and,  un- 
der the  well-establlsbed  rule  of  practice  In 
this  state,  we  would  not  be  authorized  to  dis- 
turb It :  and  while  the  law  will  not  recognize 
as  a  family  entitled  to  the  homestead  exemi>- 
tlon  In  this  state  a  man  and  woman  living 
together  In  adultery,  yet  it  has  been  held  that 
there  rests  on  the  father  of  Illegitimate 
children  a  natural  obligation  to  support  them, 
and  they,  living  with  him,  constitute  such  a 
family  as  may  assert  homestead  rights.  Lane 
V.  Philips,  69  Tex.  240,  6  S.  W.  610,  B  Am. 
St.  Rep.  41.  Nor  did  the  conrt  err  In  hold- 
ing that  the  sale  of  the  land  by  Taliaferro 
to  Pogue  was  real  and  not  fictitious.  The 
burden  of  proof  on  this  Issue  rested  upon  ap- 
pellants, and  we  are  not  prepared  to  say  that 
sufficient  evidence  was  adduced  to  authorize 
a  conclusion  different  from  that  reached  by 
the  trial  Judge. 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  of  the  court  below  It  affirmed. 


BALL  V.  CARROLL  et  aL» 

(Court  of  Civil  Appeals  of  Texas.    March  17. 
1906.)    (5n  Rehearing,  AprU  10,  1906.) 

1.  Tbespass  to  Tbt  TnxK  —  Evidence  ot  Ti- 

TLX — SUFFICIBNCY. 

A  plaintiff  in  trespass  to  try  title,  who 
claims  under  a  grantee  In  a  deed  conveying  that 
portion  of  an  original  grant  which  had  not  been 
previously  conveyed,  must.  In  order  to  show 
title  to  the  land  in  controversy,  prove  that  it 

•Writ  of  error  denied  by  Supreme  Court  Uajr  2, 
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was  not  included  In  th«  lands  mentioned  in  the 
deed  as  having  been  prevlouslr  disiKtaed  of. 
2.  Taxation — Strrr  fob  DixnrQtTKNT  Taxes — 
Parties. 

In  a  suit  under  the  delinquent  tax  act,  all 
parties  owning  or  claiming  anj  interest  In  the 
property  mnst  be  made  parties,  and  be  served 
with  citation. 

8.  JtTDoiacRT— CoROLunvKNKSS  —  AonoR  roB 
Taxes. 

A  judgment  foreclosing  the  state's  lien  in 
a  suit  under  the  delinquent  tax  act  is  conclu- 
sive against  all  persons  who  were  parties  to 
the  auit  and  who  were  served  with  citation. 
Whether  they  were  named  in  the  judgment  or 
not. 
4.  Taxatiow — Delinquent  Tax  Sale. 

A  suit  to  foreclose  a  delinquent  tax  lien 
was  brought  against  a  person  named,  or  his 
nnlcnown  heirs,  and  all  persons  claiming  any 
interest  in  the  land.  The  foreclosure  was  in 
general  terms,  and  there  was  nothing  to  indi- 
cate that  only  the  title  of  the  person  named 
and  his  heirs  was  intended  to  be  foreclosed. 
Held,  that  the  judgment  foreclosed  the  tax  lien 
against  all  of  the  parties  to  the  suit,  and  a 
purchaser  at  the  tax  sale  mnst  be  deemed  as 
claiming  under  the  unknown  owners,  as  well 
as  under  the  unknown  heirs  of  the  person 
named. 
6.  Same. 

The  fact  that  the  deed  from  the  sheriff  at 
the  tax  sale  only  purported  to  convey  the  in- 
terest of  the  person  named  and  his  unknown 
heirs  did  not  afFect  the  right  of  the  purchaser 
to  claim  under  the  unknown  owners. 
6.  Trespass  to  Try  Title — Evidence  of 
Title— Sufficiency. 

In  trespass  to  trr  title,  the  evidence 
showed  that  the  heirs  of  a  deceased  owner  con- 
veyed all  of  the  land  embraced  in  the  original 
grant  not  previously  conveyed.  The  grantee  in 
such  deed  conveyed  to  plaintifF  by  metes  and 
bounds  a  tract  of  a  specified  number  of  acres 
out  of  the  original  grant  There  was  no  evi- 
dence showing  that  the  land  in  controversy 
was  a  part  of  the  tract  so  conveyed.  Held, 
that  plaintiff  failed  to  show  title  sufficient  to 
warrant  a  judgment  in  his  favor. 

Appeal  from  District  Coart,  Anderson 
County;  B.  H.  Gardner,  Judge. 

Action  by  P.  Dec  Bell  against  J.  li.  Carroll 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

P.  N.  Springer,  for  appellant  Tlioa.  B. 
Greenwood,  for  appellees. 

PLEASANTS.  J.  This  is  an  action  of  tres- 
pass to  try  title  to  a  tract  of  139  acres  of 
land  In  Anderson  county,  brought  by  appel- 
lant against  the  appellees,  J.  L.  Carroll  and 
Alen  Brown.  The  petition,  In  addition  to  the 
usual  allegations  in  trespass  to  try  title,  sets 
up  title  In  plaintiff  under  the  statute  of  lim- 
itations of  10  years,  and  further  alleges.  In 
substance,  that  the  defendants  are  asserting 
claim  to,  and  bare  entered  Into  possession  of, 
the  land  by  Tirtue  of  a  void  sheriff's  sale 
and  deed  made  under  a  void  judgment  for 
taxes  rendered  by  the  district  court  of  An- 
derson county  In  a  suit  brought  by  the  state 
of  Texas  against  J.  W.  Zacharle  et  aL  The 
grounds  upon  which  said  judgment  and  sale 
are  attacked  are  thus  summarized  In  appel- 
lant's brief:  "(1)  Because  said  sale  was 
based  upon  a  suit  and  judgment  against  un- 
known helra^  which  was  not  authorized  by 


law.  (2)  Because  said  sale  was  based  upon 
a  judgment  rendered  In  a  suit  against  J.  W. 
Zacharle  and  C.  E.  Zacharle,  and  they  were 
both  dead  before  said  suit  was  ever  Instl- 
tnted.  (8)  Because  said  sale  was  based  upon 
and  made  under  a  judgment  rendered  for 
the  taxes  alleged  to  be  delinquent  and  due 
upon  said  land  for  the  year  1^4^  which  was 
not  authorized  by  law.  (4)  Because  said 
sale  was  based  upon  and  made  under  a  Judg- 
ment rendered  against  two  different  sets  of 
defendants,  both  of  which  sets  could  not  hare 
had  any  Interest  in  the  subject-matter  of  said 
suit  at  one  and  the  same  time,  and  the  same 
was  therefore  void  for  uncertainty.  (5)  Be- 
cause said  judgment  under  which  said  sale 
was  made  was  rendered  upon  a  petition  that 
proceeded  against,  and  a  citation  that  cited 
in  the  alternative  as  defendants,  the  said  J. 
W.  Zacharle  and  C.  E.  Zacharle.  or  the  un- 
known heirs  of  said  parties,  and  said  judg- 
ment   was    therefore    void    for   uncertainty. 

(6)  Because  said  Judgment  under  which  said 
sale  was  made  was  rendered  by  default 
against  nonresident  defendants  on  a  citation 
by  publication,  which  gave  no  notice  that  the 
state  had  or  sought  to  foreclose  a  lien  against 
said  land,  and  the  court  was  therefore  with- 
out Jurisdiction   to   render   said   judgment 

(7)  Because  said  sale  was  made  under  a 
judgment  rendered  In  a  suit  against  unknown 
heirs,  and,  even  If  such  suit  was  authorized 
by  law,  the  citation  on  which  said  judgment 
was  rendered  was  not  published  for  eight 
consecutive  weeks  previous  to  the  return  day 
thereof,  as  required  by  law,  and  was  therefore 
void.  (8)  Because  said  sale  was  made  under 
a  judgment  rendered  upon  a  petition  and 
citation  naming  as  defendants  ih  the  altema- 
tlTO  7.  W.  Zacharle  and  0.  E.  Zacbarie,  or 
the  unknown  heirs  of  said  parties,  and  said 
judgment  was  rendered  against  all  of  them 
jointly,  and  the  same  was  therefore  unauthor- 
ized by  the  pleadings,  and  void.  (9)  Be- 
cause said  Judgment  was  rendered  for,  and 
said  sale  was  made  to  pay,  the  aforesaid 
Items  of  cost,  which  were  Illegal,  and  not 
authorized  by  law.  Said  items  referred  to 
were  set  out  In  the  petition,  and  were  as  fol- 
lows, to  wit:  J.  T.  Gooch,  the  attorney  ap- 
pointed by  the  court  to  represent  said  defend- 
ants, dted  by  publication,  $60;  Gideon  J. 
Gooch,  for  dividing  the  land  into  lots,  and 
making  a  map  thereof,  $150;  fee  of  the  dis- 
trict clerk  In  said  case,  $47;  fee  of  H.  M. 
Cook  as  sheriff,  $47;  fee  of  W.  T.  Sadler  .is 
county  attorney,  $94— total,  $388.  (10)  Be- 
cause said  sheriff  executed  said  deed  to  said 
Carroll  after  said  lot  43  had  been  sold  to  the 
state,  and  after  the  expiration  of  said  order 

.of  sale.  TThe  prayer  Is  for  the  recovery  of 
the  title  and  possession  of  the  land,  and  for 
an  order  vacating  and  annulling  said  judg- 
ment and  sberlfTs  deeds  as  a  cloud  upon 
plaintiff's  title.  The  defendants  answere<I 
by  general  and  special  exceptions,  plea  of  not 
guilty,  and  special  plea,  setting  up  the  statute 
of  limitations  of  four  years  In  bar  of  plalntUT* 
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■alt  to  vacate  the  Judgment  described  In  his 
petition.  Pefoidant  Oanoll  further  an- 
swered by  cross-bill,  claiming  title  to  the 
land,  and  praying  for  its  recovery  against 
plaintiff.  The  trial  In  the  ooart  below  was 
without  a  Jury,  resnlted  In  a  Jadgment  that 
plaintiff  taking  nothing  by  his  suit  and  that 
defendant  Carroll  have  and  recover  of  plain- 
tiff the  title  and  possession  of  the  land  and 
all  costs  of  suit 

The  land  in  controversy  Is  a  part  of  a 
grant  of  11  leagues,  made  by  the  states  of 
Coahulla  and  Texas  to  Manuel  Rlonda.  The 
whole  of  the  grant  was  conveyed  by  Riouda 
to  William  Moore  prior  to  1840.  On  June  12, 
1841,  Moore  conveyed  the  entire  grant  to  3. 
W.  Zacharie.  On  October  21,  1902,  the  heirs 
of  Zacharie  and  his  wife,  C.  BL  Zacharie,  con- 
veyed a  portion  of  the  grant  to  J.  A.  Stewart 
Appellant  claims  under  Stewart,  wtio  con- 
veyed to  him  7,886  acres  of  the  land  by  deed 
of  date  December  14.  1902.  The  deed  from 
the  heirs  of  J.  W.  and  C.  B.  Zacharie  to  J. 

A.  Stewart  purports  to  convey  portions  of 
said  Rlonda  grant  The  whole  11-Ieague  grant 
is  accurately  described,  but  the  only  descrip- 
tion of  the  portions  conveyed  by  the  deed  is 
as  follows :  "This  deed  conveys  without  war- 
ranty all  the  lands  we  own  as  heirs  at  law 
of  James  W.  Zacharie  and  his  wife,  Caroline 

B.  Zacharie,  and  by  purchase  of  the  said 
grant  which  is  estimated  to  be  thirty  thou- 
sand (30,000)  acres,  remaining  at  the  death 
<rf  X  W.  Zacharie,  June  1,  1870,  nnsold,  on- 
compromised,  not  donated,  or  lost  in  suit  by 
himself  or  his  wife;  reference  being  hereby 
made  to  the  several  deeds  of  record  on  the 
records  of  deed  of  Anderson  and  Freestone 
counties,  and  to  the  IT.  S.  District  Court  at 
Austin,  Texas,  for  the  number  of  acres  sold, 
compromised,  and  lost  in  suit"  There  was 
tio  evidence  showing  that  the  land  in  contro- 
versy was  not  a  part  of  the  lands  mentioned 
in  the  deed  to  Stewart  as  not  Included  In 
the  conveyance  thereby  made.  The  deed  from 
Stewart  to  appellant  conveys  by  metes  and 
bonndfl  a  tract  of  7,886  acres  out  of  the  Riou- 
da grant  and  there  is  no  evidence  showing 
that  the  139  acres  of  land  in  controversy  is 
a  part  of  this  7,886  acres. 

Appellant  offered  no  evidence  in  support  of 
bis  claim  of  title  by  limitation.  On  October 
1,  1897,  the  state  of  Texas  brought  suit  in  the 
'district  court  of  Anderson  county  to  recover 
delinquent  taxes  due  upon  a  part  of  the  Rl- 
onda grant  described  In  the  petition  as  con- 
taining 24,364  acres,  less  a  number  of  small 
tracts,  which  had  been  sold  by  J.  W.  Zacha- 
rie. The  139  acres  is  a  part  of  the  land  upon 
which  the  tax  Ilea  was  foreclosed  In  this 
salt  The  suit  was  brought  against  "J.  W. 
Zadiarie  and  his  wife,  C  Zacharie,  or  the  un- 
known heirs  of  said  parties,  and  all  other 
persons  who  may  be  owners  of  or  having  any 
Interest  In  the  hereinafter  real  estate,  and 
who  are  unknown  to  the  attorney  for  the 
states  and  after  due  Inquiry  cannot  be  ascer- 
tained."   Upon  affidavit  of  the  attorney  for 
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I  the  state,  citation  by  publication  was  Issued 
and  published  for  eight  we^s.    This  citation 

{  was  to  "J.  W.  Zacharie  and  wife,  0.  Zach- 
arie, and  the  unknown  heirs  of  said  par- 
ties, and  all  persons  owning  or  having  or 
claiming  any  interest  In  the  land."  On  the 
ICth  day  of  May,  1898,  Judgment  was  render- 
ed In  this  suit  in  favor  of  the  state  for  the 
taxes  sued  for,  and  foreclosing  a  tax  Hen  up- 
on the  lands  described  in  the  petition.  Under 
an  order  of  sale  issued  upon  this  Judgment, 
the  land  In  controversy  was  sold  by  the  sher- 
iff of  Anderson  county  at  public  sale,  and  ap' 
pellee  Carroll  became  the  purchaser.  The 
only  defendants  mentioned  In  the  Judgment 
are  the  two  Zacharles  and  their  unknown 
heirs,  and  Judgment  Is  rendered  against  them 
for  the  taxes  found  to  be  dua  The  foreclos- 
ure is  then  decreed  In  the  following  terms :  "It 
is  further  decreed  that  the  plaintiff  has  es- 
tablished a  valid  tax  lien  upon  the  lands  here- 
inafter described  to  secure  said  money  Judg- 
ment interest  penalty,  and  costs,  and  that 
the  same  be  and  Is  hereby  foreclosed."  The 
deed  from  the  sheriff  to  Carroll  conveys  "the 
right  title,  and  interest  of  J.  W.  and  0.  Zach- 
arie or  their  unknown  heirs,"  and  does  not 
in  terms,  convey  the  interest  of  any  and  all 
persons  claiming  said  land.  Zacharie  and 
his  wife  both  died  several  years  prior  to  ttte 
institution  of  the  tax  suit  The  return  of  the 
sheriff  on  the  order  of  sale  Is  so  written  as  to 
leave  It  doubtful  whether  the  139  acres  of 
land  was  sold  to  Carroll  or  to  the  state.  It 
appears,  however,  from  evidence  introduced 
by  Carroll  that  he  In  fact  bid  In  the  land  at 
the  sale,  and  it  was  struck  off  to  him.  He 
did  not  pay  the  amount  of  liis  bid,  and  the 
deed  to  him  was  not  executed  until  four 
months  after  the  sale,  and  after  the  order  of 
sale  had  expired  and  had  been  returned;  but 
It  was  shown  that  he  had  made  repeated  re- 
qnests  of  the  sheriff  to  execute  the  deed,  and 
such  request  was  refused  up  to  the  time  the 
deed  was  executed. 

We  think  the  trial  court  properly  held, 
under  the  facts  tiefore  stated,  tiiat  plaintiff 
had  failed  to  show  title  to  the  land,  and 
therefore  Judgment  was  properly  rendered  in 
favor  of  defendants.  The  grantors  In  the 
deed  to  Stewart  only  undertake  to  convey 
that  portion  of  the  Rlonda  grant  which  had 
not  been  previously  conveyed  by  their  ances- 
tors, and  In  order  for  appellant  to  show  title 
to  the  land  In  controversy  under  this  deed  he 
must  show  It  was  not  Included  in  the  lands 
mentioned  In  the  deed  as  having  been  pre- 
viously disposed  of  by  the  Zacharles,  and 
which  by  the  express  terms  of  the  deed  were 
not  conveyed  to  Stewart  This  proof  was  not 
made  nor  attempted  to  be  made.  Maxwell 
Land  Orant  Co.  v.  Dawson,  151  U.  S.  604,  14 
Sup.  Ct  458,  88  L.  Bd.  279;  Corinne  Co.  v. 
Johnson,  156  U.  S.  675.  16  Sup.  Ct  409,  89 
L.  Ed.  537;  Waggoner  v.  Dodson  (Tex.  Sup.) 
73  S.  W.  518.  Appellant  contends  that  this 
deficiency  In  his  evidence  was  supplied  by  the 
showing   that   defendants   claim   under   the 
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heirs  of  Zacbarle  as  common  source,  and 
therefore  he  was  not  required  to  show  title 
In  said  belra,  or  that  the  land  in  controveray 
had  not  been  conveyed  by  or  recovered  from 
Zacharle  and  wife  prior  to  the  conveyance 
by  the  heirs  of  their  interest  in  the  grant  to 
Stewart  We  are  of  opinion  that  the  tax 
judgment  under  which  defendants  claim,  If 
valid,  foreclosed,  and  the  sale  made  thereun- 
der passed  the  title  of  the  unknown  owners 
of  the  land,  as  well  as  the  title  of  the  un- 
known heirs  of  Zacharle;  and  defendants, 
claiming  under  said  Judgment  and  sale,  can- 
not be  held  to  be  claiming  under  a  common 
sonrce  with  plaintiff. 

The  proceeding  in  a  tax  suit  brought  under 
the  delinquent  tax  act  is  one  in  rem,  and  the 
object  and  purpose  of  the  act  is  to  enable  the 
state  to  condemn,  seize,  and  sell  all  lands  up- 
on which  taxes  are  due  and  unpaid.  All 
parties  owning  or  claiming  any  interest  in 
the  property  are  required  to  be  made  parties 
to  the  suit  and  to  be  served  with  citation, 
and  when  this  has  been  done  a  Judgment  es- 
tablishing and  foreclosing  the  state's  lien  up- 
on the  property  is  conclusive  against  all  per- 
sons who  are  parties  to  the  suit  and  have 
been  served  with  citation,  whether  they  are 
named  in  the  Judgment  or  not  This  Judg- 
ment recites  that  the  taxes  sued  for  were  due 
by  the  Zacharies  and  their  heirs,  and  renders 
Judgment  against  them  therefor.  Of  course, 
no  Judgment  could  have  been  properly  rend- 
ered against  the  Zacharies,  the  evidence 
showing  that  they  were  dead  at  the  time  the 
suit  was  instituted;  but  the  validity  of  the 
Judgment  is  not  material  to  the  question  we 
are  now  considering.  The  foreclosure  is  in 
general  terms,  and  there  is  nothing  to  indi- 
cate that  only  the  title  and  interest  of  the 
Zacharies  and  their  heirs  was  intended  to  be 
foreclosed  As  before  stated,  we  think  this 
Judgment  foreclosed  the  tax  lien  against  all 
of  the  parties  to  the  suit  and  the  defendants 
who  claim  under  said  Judgment  are  claiming 
under  the  unknown  owners,  as  well  as  under 
the  unknown  heirs  of  the  Zacharies.  The 
claim  under  such  unknown  owners  is  not  af- 
fected by  the  fact  that  the  deed  from  the 
sheriff  only  purports  to  convey  the  interest 
of  the  Zacharies  and  their  unknown  heirs. 
Carlton  v.  Miller  (Tex.  Civ.  App.)  21  S.  W. 
697;  Hendricks  v.  Stone,  78  Tex.  358,  14  S. 
W.  570;  Rlppetoe  v.  Dwyer,  1  Posey,  Unrep. 
Cas.  506;  Willis  v.  Smith,  66  Tex.  43,  17  S. 
W.  247;  Clothing  Co.  ▼.  Blseo  (Tex.  Civ. 
App.)  40  S.  W.  659. 

If  our  conclusion  that  appellees'  claim  un- 
der this  Judgment  does  not  show  a  claim 
under  the  heirs  of  Zacharle  as  common  source 
is  not  sound,  the  Judgment  of  the  court  below 
must  nevertheless  be  affirmed,  because  the 
conveyance  to  appellant  from  Stewart  under 
which  he  claims  title  from  the  alleged  com- 
mon source,  describes  a  tract  of  7,886  acres 
of  land,  and  it  is  not  shown  by  any  evidence 
that  the  139  acres  in  controversy  was  a  part 
of  tlie  land  conveyed  by  the  Stewart  deed. 


Appellant  having  wholly  failed  to  show  title 
to  the  land,  no  other  Judgment  than  one  in 
favor  of  defendants  could  have  properly  been 
rendered,  and  It  Is  therefore  unnecessary  for 
us  to  pass  upon  the  assignments  raising  ques- 
tions affecting  the  validity  of  the  tax  Judg- 
ment and  sale  under  which  appellees  claim. 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  It  baa 
been  so  ordered. 

Affirmed. 

On  Rehearing. 

In  our  opinion  filed  in  this  cause  on  Um 
17th  of  March,  1906,  we  say  that  the  citation 
In  the  tax  suit  In  which  the  Judgment  under 
which  appellees  claim  was  rendered,  was  to 
"J.  W.  Zacharle  and  wife,  O.  Zacharle  and 
the  unknown  heirs  of  said  parties,"  etc. 

This  statement  Is  erroneous,  said  citation 
having  In  fact  been  Issued  to  "J.  W.  Zacharle 
and  wife,  C.  Zacharle  ot  the  unknown  heirs 
of  said  parties  and  all  persons  owning  or 
having  or  claiming  any  interest  In  the  land." 

We  have  carefully  considered  the  motion 
for  rehearing  and  with  the  correction  alMve 
made  adhere  to  our  former  ccncluslona. 


DOUOIiAS  V.  WALKER  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  2, 
1906.    Rehearing  Denied  April  6,  1906.) 

1.  New  TaiAii — Newlt  Dibcovebxd  Evidencb. 

D.  &  Oo.  sued  defendant  D.  on  a  claim 
amoanting  to  |1,343.46  in  G.  county,  where  D. 
resided,  but  shortly  thereafter  dismissed  tlie 
suit,  and  procured  their  attorneys  to  prepare 
a  transfer  of  the  account  to  plaintifF  tor  $1,- 
209.12;  D.  &  Co.  guarantying  payment  of  the 
account  to  the  amount  of  the  consideration  and 
interest  and  agreeing  to  reimburse  plaintiff 
for  the  cost  of  suit  and  reasonable  attorney's 
fees  in  case  he  was  compelled  to  sne  thereon. 
It  being  also  stipulated  that  the  guaranty  was 
performable  in  H.  county.'  Plaintiff  offered 
concessions  in  the  way  of  a  compromise,  which 
being  refused,  he  brought  suit  in  H.  connty,  D. 
&  Co.  being  Joined  as  guarantors.  They  ap- 
peared, and  admitted  the  truth  of  plaintiff's 
allegations ;  their  answer  being  prepared  by 
plaintiff's  attorney,  who  represented  them,  as 
well  as  plaintiff,  at  the  trial.  D.  filed  a  plea 
of  privilege,  attacking  the  transfer  as  fraudu- 
lent to  confer  jurisdiction  on  the  courts  of  H. 
county.  Plaintiff  admitted  that  he  had  no 
property  subject  to  executioi^  was,  in  the  main, 
a  borrower,  and  that  he  paid  the  consideration 
for  the  transfer  in  cash  at  the  time  it  was 
made,  and  stated  that  he  either  went  to  one 
of  two  banks  specified  and  drew  out  the  sum 
required,  or  sent  his  clerk  therefor.  The  clerk 
was  not  called,  and  judgment  was  altered 
against  D.  and  also  against  D.  ft  Co.  on  their 
guaranty.  Held,  that  it  was  error  to  deny  a 
new  trial  for  newly  discovered  evidence  of  the 
oiBcials  of  the  banks,  to  the  effect  that  plain- 
tiff had  bad  no  account  in  one  of  them  for 
several  years  prior  to  the  transaction,  and  that 
his  account  In  the  other  was  overdrawn  at  the 
time,  and  that  no  transaction  corresponding  to 
that  testified  to  b^  him  was  bandied  by  either 
bank  on  the  date  ra  question. 

2.  Sake — Duioeitck. 

It  appearing  that  the  trial  occurred  more 
than  a  year  after  the  date  to  which  the  testi- 
mony was  addressed,  D.  was  not  negligent  in 
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failing  to  prodaoa  tit*  bankers'  testimonjr  at 

tb«  trial. 

8.  AssiomfKina — VAxroirr — Fbatji). 

A  fictitiona  transfer  of  a  claim  to  a  mere 
nominal  or  colorable  party,  to  confer  jurladio- 
tion  on  a  court  of  a  county  other  ttian  that  in 
which  the  defendant  resides,  the  original  claim- 
ants being  the  the  real  parties  in  interest,  is 
insufficient  for  the  purpose  designed. 

Appeal  from  District  Court,  Harris  Comi- 
ty; Chas.  B.  Ashe,  Judge. 

Action  by  I.  W.  Walker  against  F.  M.  Doug- 
las and  another.  From  a  judgment  In  faror 
of  plaintiff  against  both  defendants,  defend- 
ant Douglas  appeals.    Reyersed. 

I.  M.  Stancllfer  and  S.  K.  Ferryman,  for 
appellant  Baker,  Botts,  Parker  te  Oarwood, 
for  appellees. 

OILL,  C.  J.  Dorrance  &  Co.,  of  Houston, 
Tex.,  a  firm  engaged  in  the  buying  and  selling 
of  cotton,  bought  179  bales  from  F.  M.  Doug- 
las at  9^  cents  per  pound  on  a  middling  ba- 
sis. The  cotton  was  shipped  by  Douglas  from 
Van  Alstyne,  Tex.,  to  tbe  purchasers  at  Hous- 
ton, and  drafts  made  on  Dorrance  &  Co.  for 
tbe  purchase  price.  These  drafts  were  paid 
before  the  arrival  of  tbe  cotton.  Dorrance  ft 
Co.  claimed  that  a  part  of  the  cotton  classed 
much  below  the  classification  on  which  the 
price  was  fixed  and  paid,  that  the  difference 
amounted  to  $1,848.46,  and  this  sum  he  de- 
manded of  Douglas.  This  demand  was  re- 
fused, whereupon  Dorrance  ft  Co.  promptly 
brought  suit  against  him  In  Grayson  county, 
where  Douglas  resided.  Shortly  thereafter  the 
suit  was  voluntarily  dismissed  by  Dorrance 
&  Co.  Tlvereupon  they  went  to  their  attor- 
neys, and  had  a  written  transfer  prepared, 
purporting  to  sell  and  transfer  the  account 
to  I.  W.  Walker  of  Houston,  Tex.,  for  a  con- 
sideration of  $1,209.12,  guarantying  tbe  pay- 
ment of  the  account  to  the  extent  of  $1,209.12 
and  Interest,  and  agreeing  to  reimburse  Walk- 
er for  cost  of  suit  and  reasonable  attorney's 
fees  In  case  he  had  to  sue.  It  was  stipulated 
in  the  writing  that  the  guaranty  was  perform- 
able  In  Harris  county.  This  assignment  be- 
tween Walker  and  Dorrance  &  Co.  was  con- 
summated on  July  81,  1904.  Thereupon  Wal- 
ker wrote  Douglas  that  If  the  latter  would 
settle  be  (Walker)  would  make  some  conces- 
sions In  the  way  of  compromise;  otherwise 
he  would  sue  at  once  In  Harris  county.  Doug- 
las refused  to  treat  with  him,  and  this  suit 
was  brought  in  Harris  county,  Dorrance  ft 
Co.  being  Joined  as  guarantors.  Dorrance  ft 
Co.  appeared  and  answered,  admitting  the 
truth  of  Walker's  allegations.  Walker's  at- 
torneys prepared  their  answer,  and  represent- 
ed them  and  Walker  Jointly  at  the  trial. 
Douglas  in  due  form  interposed  a  plea  of 
privilege,  setting  up  his  right  to  be  sued  in 
the  county  of  his  residence,  and  attacking  the 
transfer  to  Walker  as  simulated,  and  made 
alone  for  the  fraudulent  purpose  of  confer- 
ring Jurisdiction  on  the  courts  of  Harris  coun- 
ty. Evldeace  was  heard  upon  that  issue  and 
upon  the  merits.     Both  issues  were  found 


against  Douglas,  and  Judgment  followed  tor 
the  full  sum  sued  for.  Judgment  was  also 
rendered  against  Dorrance  ft  Co.  for  $1,209.12 
and  Interest  and  $200  attorney's  fees.  From 
that  Judgment  Douglas  has  appealed,  and 
here  insists  the  Judgment  should  be  reversed 
because  the  verdict  on  the  plea  of  venue  is 
against  the  manifest  truth  of  the  case,  and 
because  the  court  erred  in  overruling  the  mo- 
tion for  new  trial  based  upon  that  contention 
and  upon  newly  discovered  evidence. 

We  are  of  opinion  that  the  assignment  as- 
sailing the  action  of  the  trial  court  In  over- 
ruling the  motion  for  new  trial  is  meritorious. 
Without  entering  Into  a  detailed  comment  on 
the  testimony  of  tbe  plaintiff  and  the  member 
of  the  firm  of  Dorrance  ft  Co.,  who  testified 
upon  the  issue,  we  may  safely  say  it  was  of 
the  most  unsatisfactory  character.  It  was 
attended  with  circumstances  and  abounded 
in  statements  which  reflected  upon  Its  truth. 
In  addition  to  this.  Walker,  who  admitted  he 
had  no  property  subject  to  execution  and 
was  not  a  money  lender,  but.  In  the  main,  a 
borrower,  and  who  also  admitted  that  Dor- 
rance ft  Co.  were  amply  solvent,  testified  on 
cross-examination  that  he  did  not  pay  the 
money  by  check  but  in  cash  at  the  time  the 
deal  was  consummated  in  Houston.  He  could 
give  no  satisfactory  account  of  how  he  came 
by  the  money,  but  in  response  to  persistent 
cross-examination  he  stated  that  he  either 
went  down  to  House's  Bank  or  tbe  First  Na- 
tional Bank  of  Houston,  and  drew  out  that 
sum,  or  else  sent  his  clerk,  Womack.  This 
clerk  was  not  called  as  a  witness.  On  motion 
for  rehearing,  defendant  offered  as  newly  dis- 
covered evidence  the  aflldavits  of  officials  o* 
the  First  National  Bank  and  House's  Bank 
to  the  effect  that  Walker  had  not  had  an  ac- 
count with  the  First  National  Bank  for  sev- 
eral years  prior  to  January  31,  1904 ;  that  he 
tiad  an  account  with  House's  Bank  on  that 
date,  but  it  was  not  only  overdrawn,  but 
no  check  or  transaction  corresponding  with 
ttiat  described  by  Walker  was  handled  by 
House's  Bank  either  on  the  80th  or  31st  of 
January,  1904.  While  this  testimony  may  be 
capable  of  explanation,  tbe  fact  remains  that 
Walker  did  not  undertake  to  meet  it,  and, 
standing  alone,  it  is  calculated  to  command  a 
heavy  weight  against  Walker's  statement 
We  cannot  say  it  would  not  probably  have 
changed  the  result 

Appellees  contend  that  appellant  sbonld 
have  had  the  testimony  at  the  trial,  Iwsing 
the  contention  upon  the  fact  that  the  trial 
occurred  in  Houston,  and  the  two  banks  in 
question  were  situated  there.  We  think  the 
effective  answer  to  this  Is  that  the  trial  oc- 
curred more  than  a  year  after  the  date  to 
which  the  testimony  was  addressed.  To  ascer- 
tain the  state  of  tbe  banks'  books  required 
time  and  an  Investigation  by  the  bank  of- 
ficials. It  is  a  fair  Inference  that  defendant 
would  not  have  known  without  outside  In- 
quiry what  official  to  stuumon.  It  is  equally 
true  that  he  could  not  forsee  what  Walker's 
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testlmoiiy  would  ba  We  think,  therefore,  tiM 
defendant  cannot  be  held  to  have  been  negli- 
gent in  falling  to  ask  for  process  for  the  bank 
officiate  on  the  mere  chance  that  ther  would 
contradict  the  plaintiff. 

We  can  sustain  none  of  the  objections  of 
Douglas  to  the  charge  of  the  court  on  this 
Issne.  It  seems  to  be  well  settled  that,  if 
the  transfer  of  the  account  1b  actual  and  for 
a  valuable  consideration,  the  motlTes  which 
actuated  the  parties  become  Immaterial.  The 
rule  is  thus  stated  in  Crawford  t.  Neal,  144 
V.  S.  585,  12  Sup.  Ct  759.  30  L.  Ed.  652: 
"If  the  transfers  of  the  Judgment  to  the 
complainant  were  flctitloas,  the  plalntlfFs 
therein  continuing  to  be  the  real  parties  in 
interest,  and  the  complainant  but  a  nominal 
or  colorable  party,  his  name  being  used  only 
for  the  purpose  of  Jurisdiction,  then  the  oIh 
Jection  to  the  Jurisdiction  of  the  circuit 
court  would  be  well  taken ;  but  if  the  trans- 
fers were  absolute,  and  the  Judgment  credit- 
ors parted  with  all  their  interest  for  good 
consideration,  then  the  mere  fact  that  one  of 
the  motives  of  the  purchase  may  have'l)een 
to  enable  the  purchaser  to  bring  suit  in  the 
United  States  Court  would  not  be  sufficient 
to  defeat  the  Jurisdiction."  Bank  v.  Foley, 
(Tex.  Civ.  App.)  66  S.  W.  249. 

The  assignments  assailing  the  part  of  the 
court's  charge  on  the  measure  of  liability 
cannot  be  sustained.  It  is  not  open  to  the 
objection  urged.  It  is,  however,  inaccurate; 
a  fact  we  mention  In  view  of  another  trial. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


WAGGONER  v.  MISSOURI,  K.  &  T.  RT.  CO. 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  8, 
1906.     Rehearintr  Denied  April  7,  1906.) 

1.  AppeaI/ — Briefs — Sxtfficienct. 

Where  appellant's  briefs  in  arguing  an  as- 
signment of  error  set  out  a  statement  purport- 
ing to  give  the  substance  of  the  testimony  of 
several  witnesses,  without  any  reference  to  the 
pages  of  the  record,  and  there  is  no  statement 
of  facts  in  the  transcript,  which  contains  60 
pages  of  questions  and  axiswers,  the  briefs  will 
not  be  considered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  i  3095.] 

2.  Trial  —  Instbuctions  —  Weight  of  Bvi- 

OENCE. 

In  an  action  for  injuries  to  live  stock  in 
shipment  there  was  no  error  in  a  charge  in 
failing  to  impose  on  the  carrier  a  higher  de- 
gree of  care  in  carrying  live  stock  than  in  car- 
rying dead  fireight,  since  such  a  charge  would 
have  been  on  the  weight  of  the  evidence. 

Appeal  from  District  CJourt,  Tarrant  Coun- 
ty; M.  B.  Smith,  Judge. 

Action  by  W.  T.  Waggoner  against  tlie  Mis- 
souri, Kansas  ft  Texas  Railway  CJompany  and 


others.    From  the  Judgment,  plaintiff  appeals. 

Affirmed. 

Hunter  k  Hunter,  for  appellant  T.  & 
Miller  and  Spoonts  ft  Thompson,  tor  appellee. 

STEPHENS,  J.  Appellant  shipped  18  cars 
Of  cows  from  Electra,  Tex.,  to  National  Stock 
Tarda,  III.,  over  the  Fort  Worth  &  Denver 
City  Railway  and  the  Missouri,  Kansas  ft 
Texas  Railway.  On  account  of  delays,  rough 
handling,  etc.,  a  claim  for  damages  was  made 
against  the  latter  company  in  the  sum  of 
$737.50,  which  was  declared  on  in  this  suit 
as  amounting  to  $1,411;  but  it  was  reduced 
by  the.  Verdict  and  Judgment  appealed  from 
to  $137.50. 

The  first  assignment  of  error  complains  of 
the  charge  of  the  court  on  the  measure  of 
damages,  and  the  second  complahis  of  the 
court's  refusal  to  grant  a  new  trial  'n>ecau8e 
the  verdict  of  the  Jury  was  contrary  to  and 
against  the  undisputed  evidence"  in  the  seven 
different  particulars  therein  specified.  Both 
assignments  are  submitted  together,  but  do 
not  raise  the  same  question,  and  are  followed 
by  a  single  general  proposition,  asserting  that, 
"the  evidence  being  nndlspnted  as  to  the 
amount  of  the  damages,  as  stated  in  ttw  as- 
signment, the  Jury  bad  no  right  to  cut  down 
the  amount  below  what  the  undisputed  evi- 
dence established."  This  is  followed  by  a 
statement  which  purports  to  give  the  sub- 
stance of  the  testimony  of  several  witnesses, 
without  making  any  reference  whatever  to 
the  pages  of  the  record.  There  is  no  state- 
ment of  the  facts  In  the  transcript,  and  ia 
order  to  properly  consider  the  evidence  bear- 
ing on  the  amount  of  the  verdict  we  would 
have  to  read  the  whole  stenographer's  tran- 
script of  the  evidence,  sent  up  under  late  act 
of  the  Legislature,  containing  60  pages  of 
questions  and  answers.  We  are  therefore  of 
opinion  that  the  objections  made  by  appellee 
to  the  manner  in  which  these  assignments 
Iiave  been  briefed  Should  be  sustained. 

The  only  remaining  assignmoit  complains 
of  the  charge  because  it  did  not  impose  on 
the  railway  company  a  higher  degree  of  care 
in  carrying  live  stock  than  in  carrying  dead 
freight  But  if  it  had  done  so,  it  would  have 
been  a  charge  on  the  weight  of  the  evidence. 
While  it  la  doubtless  true  that  a  person  of 
ordinary  prudence  would  exercise  more  care 
in  the  one  Instance  than  in  the  other,  the 
standard  fixed  by  law  is  the  same  in  botli— 
that  is,  the  care  of  a  person  or  ordinary  pru- 
dence— ^which,  of  course,  varies  with  the  cir- 
cumstances of  each  case.  Besides,  the  charga 
complained  of  bore  only  on  the  issue  of  lia- 
bility, which  was  determined  in  favor  of  ap- 
pellant. 

Judgment  affirmed. 

CONNER,  C.  J.,  not  sitting 
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HOUSTON  &  T.  C.  R.  CO.  t.  ORAM  el  aL 

(Court  of  Civil  Appeals  of  Texas.     April  7, 
1906.) 

1.  Masteb  and  Sebvant— iHJxnsiBS  tq  Skbt- 

ARTB— CONTBIBUTORT  NEaLlaKnCK — INBTBUO- 
TIONB. 

In  an  action  for  the  death  of  a  switchman, 
irho  was  mn  over  owing  to  his  foot  l>ecoming 
caught  in  a  frog  while  he  was  between  moving 
cars,  it  was  the  theory  of  plaintiff  that  de- 
ceased went  in  between  the  cars  some  distance 
from  the  frog,  and  that  the  cars  kept  moving 
owing  to  the  engineer's  failure  to  stoj)  on  a 
■ignal,  and  he  was  obliged  to  keep  moving  be- 
tween the  cars  until  he  reached  the  frog,  but 
there  was  evidence  tending  to  show  that  be 
went  In  between  the  cars  directly  at  the  frog, 
and  immediately  got  his  foot  caught  therein, 
and  it  appeared  that  none  of  the  frogs  had 
ever  been  blocked,  which  was  known  to  de- 
ceased. Held,  that  it  was  error  to  refuse  a  re- 
quested instruction  that,  if  deceased  stepped  in 
between  the  cars  at  the  frog,  and  there  got 
his  foot  caught,  and  that  the  cars  were  mov- 
ing at  the  time  he  stepped  in  between  them, 
«uid  that  he  knew  it,  and  intended  and  expect- 
ed that  they  should  be,  plaintiff  could  not  re- 
cover. 

2.  NKOueBEHOB — Pboxixatb  Cause — Inbtbuo- 
Tiona. 

A  requested  instruction  that  "proximate 
cause"  means  the  nearest,  the  direct,  the  im- 
mediate, or  efficient  cause  whieh  produces  the 
accident  was  properly  refused  as  not  a  correct 
definition. 

8.  Same   —   What  Conbtituteb   Proximate 
Cause. 

By  "proximate  cause"  is  meant  such  an 
act  wanting  in  ordinary  care  as  actively  aided 
in  producing  the  injury  as  a  direct  and  exist- 
ing cai&e,  and  it  need  not  necessarily  be  the 
last  or  sole  cause,  but  it  must  be  a  concurring 
cause,  such  as  might  have  been  contemplated 
as  involving  the  result  under  the  attending  cir- 
cumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  fg  69-75.] 

4.  Same — Iwstbuctions. 

Where  the  jury  were  told  that  the  negli- 
gence of  defendant  must  have  been  the  direct 
cause  of  the  injury,  there  was  no  error  in  fail- 
ing to  give  a  charge  defining  "proximate  cause." 

5.  Masteb  and  Servant — Injuries  to  Serv- 
ant—Asbumptioh  OF  Risk— Instbuotionb. 

In  an  action  for  the  death  of  a  servant, 
an  instruction  that  he  did  not  assume  any  risks 
or  dangers  arising'  from  the  negligence,  if  any, 
on  the  part  of  defendant  or  of  the  engineer  op- 
erating the  engine  at  the  time  he  was  killed, 
unless,  etc.,  was  not  erroneous  as  permitting 
the  jury  to  enter  a  field  of  conjecture  as  to  de- 
fendant's negligence. 

6.  Trial — Inbtbu<3tionb — Assumption  as   to 
Facts. 

In  an  action  for  the  death  of  a  switchman, 
an  instruction  that  if  the  jury  "believe  that  de- 
ceased went  in  l>etween  the  ends  of  cars,  and  if 
they  further  believe  that  the  cars  continued  to 
move  backward  until  they  reached  an  unblocked 
frog,"  was  not  on  the  weight  of  the  evidence, 
as  assuming  that  deceased  entered  l>etween  tiie 
cars  at  a  place  other  than  that  at  which  the 
frog  was  situated,  as  claimed  by  defendant. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; J.  M.  Pearson,  Jndge. 

Action  by  Nellie  M.  Oram  and  others 
against  the  Houston  &  Texas  Central  Rail- 
road Company.  From  a  judgment  in  favor 
of  plaintiCTs,  defendant  appeala    Reversed. 


Nellie  M.  Oram  and  her  fonr  children 
brought  this  snit  in  the  district  court  of  Oray- 
son  county  on  the  Ist  day  of  February,  1905, 
to  recover  judgment  against  the  Houston  A. 
Texas  Central  Railroad  Company  on  acocnmt 
of  the  death  of  Ben  F.  Oram,  husband  of 
Nellie  M.  Oram,  and  father  of  her  four  co- 
plaintiffs,  minors,  respectively,  one,  tbree,  six, 
and  eight  years  of  age,  which  was  caused 
by  the  said  Ben  F.  Oram's  getting  his  foot 
caught  In  one  of  defendant's  frogs  in  Its 
yards  at  Stierman,  Tex.,  on  the  10th  day  of 
December,  1901,  while  he  was  acting  as 
switchman,  and  being  run  over  by  a  car 
which  he  was  attempting  to  nnconple  from 
another  while  the  two  with  another  were  be- 
ing pnsfaed  backward  by  an  engine.  Netfll- 
gence  was  charged  against  the  defendant  In 
that  the  frog  was  unlocked,  and  the  coupling 
apparatus  was  old,  worn,  and  ont  of  repair; 
that  signals  were  established  by  which  the 
engineer  was  to  operate  his  engine;  that  it 
was  his  duty  to  obey  all  signals;  that  when 
signals  were  given  him  on  this  occasion  to 
stop  his  engine  he  failed  to  obey  them,  but 
continued  to  propel  the  cars  backward.  De- 
fendant answered  by  general  denial,  and  by 
pleas  of  assumed  risk  and  contributory  negli- 
gence on  the  part  of  Ben  Oram.  The  case 
was  tried  before  a  Jury,  and  resulted  in  a 
verdict  for  $18,000,  apportioned,  $6,000  to  the 
widow  and  $3,000  to  each  of  the  children. 
From  that  judgment,  motion  for  new  trial 
having  been  overruled,  this  appeal  is  taken. 
Ben  Oram  when  Injured  was  a  Bwitchman 
working  for  defendant,  the  Houston  &  Texas 
Central  Railroad  Company,  in  the  city  of 
Sbermnn,  where  he  had  been  ao  engaged  for 
about  three  yeara.  On  the  10th  day  of  De> 
cember,  1904,  while  engaged  in  his  duties  as 
switchman,  one  of  his  feet  was  caught  in  a 
frog,  imder  circumstances  hereinafter  shown, 
and  he  was  run  over  by  the  rear  wheels  of 
a  car  being  switched,  and  immediately  killed. 
His  foot  was  caught  in  an  unblocked  frog.  It 
was  proved  that  this  frog  was  in  the  same 
condition  that  It  had  been  all  the  time  that 
deceased  had  been  working  in  the  yards  In 
Sherman;  that  defendant  had  none  of  its 
frogs  blocked,  but  all  were  maintained  in  an 
unblocked  condition,  and  had  been  so  main- 
tained during  the  years  Oram  had  been  work- 
ing in  the  yards  as  switchman.  The  fiog  Is 
made  of  two  rails  approaching  each  other  at 
an  angle.  Tbree  feet  back  from  the  closest 
point  of  approach  they  are  about  two  feet 
apart,  but  the  rails  approach  to  within  two 
inches  of  each  oth«r.  The  yard  crew  with 
which  Oram  was  working  consisted  of  him- 
self, I.  D.  Hundley,  another  switchman,  C,  S. 
Smith,  foreman,  Walter  Kltson,  engineer,  and 
W.  H.  Lawrence,  fireman.  A  freight  train 
came  into  the  yard  from  the  south.  It  was 
the  rule,  custom,  method,  and  practice  In  de- 
fendant's yards  when  trains  came  in  for  the 
inspectors  to  proceed  to  luspect  the  cars. 
When  the  cars  came  into  the  yard,  a  flag 


Digitized  by 


Google 


1030 


82  SOUTHWESTBEN  REPORTER. 


CTex. 


was  pat  on  tbem  while  the  inspectors  were 
at  work,  Indicating  that  bo  long  as  the  cars 
were  being  Inspected,  and  so  long  as  the  flag 
was  up,  they  must  not  be  handled  by  the 
switch  engine.  They  could  not,  during  the 
time  they  were  being  inspected  and  the  flag 
was  up,  be  so  handled  or  moved  without  per- 
mission of  the  inspectors.  The  method  of 
handling  the  cars  by  the  switch  engine  was 
as  follows:  They  were  moved  under  the  di- 
rections of  the  foreman.  The  foreman  would 
go  to  the  freight  office,  get  a  switching  list, 
which  would  show  what  was  to  be  done  with 
the  various  cars,  and  he  would  then  tell  the 
members  of  the  crew  who  followed  the  engine 
where  the  cars  were  to  be  placed.  When 
permission  was  obtained  from  the  Inspector 
to  move  any  of  the  cars  out  of  a  train  of 
cars  before  his  Inspection  was  completed,  It 
could  be  done.  On  the  day  of  the  accident 
the  train  of  cars,  commonly  called  the 
'string"  of  cars,  there  being  no  engine  with 
«t,  was  standing  on  the  house  track.  It  was 
Aeeired  to  move  the  three  north  cars  in  the 
Mtrlng,  so  as  to  let  two  of  tbem  in  on  the 
lead  track.  At  this  time  a  blue  flag  was  on 
the  north  of  the  string.  Permission  was  got- 
ten from  the  inspector  to  take  down  the  flag 
and  move  the  three  cars  as  desired.  Smith, 
the  foreman  of  the  switching  crew,  directed 
Hundley  and  Oram  (the  message  being  de- 
lievered  to  Oram  by  Hundley)  to  attach  the 
switch  engine  to  the  north  end  of  the  string, 
carry  the  three  cars  north,  and  then  come 
back  and  drop  the  two  south  cars  in  on  the 
lead  track,  which  is  west  of  the  house  track, 
cutting  them  loose,  so  as  to  leave  one  car  at- 
tached to  the  engine.  The  instruction  being 
communicated  to  Oram,  he  removed  the  blue 
flag,  and  the  switch  engine  was  attached  to 
the  north  of  the  string.  The  three  north  cars 
were  cut  loose,  carried  forward  northward  by 
the  engine,  then  backward  for  the  purpose  of 
placing  the  two  south  cars  on  the  lead  track, 
and  It  was  while  in  the  execution  of  this  or- 
der that  Oram  met  his  death.  The  cars  that 
were  being  operated  were  PDD  2,102,  which 
was  next  to  the  engine,  H.  &  T.  C.  10,384, 
next  to  this,  and,  further  south,  H.  &  T.  C. 
40,097.  The  inspectors  had  inspected  these 
cars  before  permission  was  given  to  interfere 
with  them.  The  cars  were  connected  with 
automatic  couplers.  The  pin  which  held  to- 
gether the  couplers  were  operated  by  a  lever 
extending  to  the  side  of  the  car,  and  the  con- 
nection between  the  pin  and  lever  was  made 
by  a  lift  chain.  The  Inspectors  In  Inspecting 
the  car  found  that  a  link  was  gone  out  of 
the  lift  chain  on  car  10,884.  The  condition 
was  such  that  the  pin  could  not  be  lifted  by 
means  of  the  lever,  but  the  hand  would  have 
to  be  used  in  lifting  the  pin,  so  as  to  discon- 
nect the  couplings.  This  was  the  condition 
at  the  time  Oram  attempted  to  make  the  un- 
coupling, as  hereinafter  shown.  The  inspect- 
or wrote  in  chalk  on  the  northeast  comer  of 
the  car  (the  comer  on  the  side  from  which 
Oram  walked  in  between  the  cars)   "B.  O. 


Lift  Chain."  The  meaning  of  this,  In  railroad 
parlance,  was  that  the  lift  chain  was  in  bad 
order,  which  Indicates  to  the  switchman 
handling  the  car  that  it  ts  in  bad  order,  and 
also  that  the  car  repairers  are  to  rqwlr  it 
before  it  is  carried  out  in  another  train.  This 
marking  was  on  the  car  when  Oram  went  in 
to  make  the  uncoupling.  The  time  of  the  ac- 
cident was  about  10  o'clock  In  the  morning. 
At  about  the  place  of  the  accident,  the  situa- 
tion of  the  tracks  was  such  as  to  make  some- 
thing of  a  curve,  so  that  an  engineer  on  the 
engine  could  not  see  the  signals  of  a  man. 
unless  he  was  standing  out  from  the  carsL 

Baker,  Botts,  Parker  &  Oarwood  and  Head, 
DlUard  &  Head,  for  appellant  Wolfe^  Hare 
&  Maxey,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
The  eleventh  assignment  of  error  complains 
of  the  action  of  the  court  In  refusing  the 
special  charge  requested  by  appellant,  read- 
ing: "If  you  believe  from  the  evidence  that 
Ben  F.  Oram  stepped  in  between  the  cars  at 
the  frog,  and  there  got  his  foot  caught,  and 
that  the  cars  were  rolling  at  the  time  be 
stepped  in  between  them,  and  that  he  Imew 
this,  and  intended  and  expected  that  they 
should  be  so  rolling,  and  they  were  moving 
as  he  so  Intended  and  expected,  then  yoa 
are  instructed  to  return  a  verdict  for  defend- 
ant" Plaintiffs'  right  of  recovery  depended 
solely  upon  the  negligence  of  the  engineer  in 
falling  to  obey  the  signal  given  by  Oram  to 
bring  the  car  to  a  stop.  At  the  time  of  the 
Injury,  the  engineer,  KItson,  was  backing  the 
engine,  which  was  pushing  three  cars  sontli. 
two  of  which  were  to  be  placed  on  the  lead 
track.  The  paragraph  of  the  charge  upon 
which  a  recovery  for  plaintitt  was  had  reads : 
"Now,  bearing  in  mind  the  above  and  fore- 
going instructions,  if  you  find  and  believe 
from  the  evidence  that  on  the  10th  day  of 
December,  1904,  the  occasion  on  which  said 
Oram  was  killed,  he  (Oram)  with  other  mem- 
bers of  the  switch  crew  to  which  he  belonged 
were  oigaged  In  switching  and  moving  cars, 
and  that  while  so  engaged,  and  when  said 
cars  and  engine  were  being  moved  backwards, 
the  said  Ben.  F.  Oram  gave  to  the  engineer 
operating  said  engine  a  stop  signal;  and  if 
you  further  believe  from  the  evidence  that 
Immediately  after  giving  said  signal,  said 
Oram  proceeded  to  go  to  said  car  for  the  pur- 
pose of  making  an  uncoupling  of  the  same; 
and  if  you  further  believe  from  the  evidence 
that  on  account  of  the  lift  chain  attached  to 
the  lever  on  one  of  said  cars  being  discon- 
nected from  the  pin  of  said  coupling  appara- 
tus, said  uncoupling  could  not  be  made  by 
the  said  Oram  with  the  use  of  said  lever; 
and  If  yon  further  believe  from  the  evidence 
that  on  account  of  the  condition  of  the  said 
lift  chain,  said  Oram  went  in  between  the 
ends  of  the  cars  where  the  uncoupling  was 
to  be  made  for  the  purpose  of  pulling  the 
pin  with  his  hands  and  make  the  uncoupling; 
and  If  you  farther  believe  from  the  evidoios 
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that  said  can  continued  to  move  backward 
until  the  same  reached  an  unblocked  frog, 
and  that  Bald  Oram's  foot  became  caught  or 
fastened  in  said  frog,  and  that  he  was  run 
over  by  one  of  said  cars  and  killed;  and  If 
yon  further  believe  from  the  evidence  that, 
by  the  use  of  the  appliances  be  had  at  hand 
to  stop  the  engine  and  cars,  the  engineer  lu 
charge  of  the  engine  could,  after  said  stop 
Blgnal  was  given,  have  stopped  said  engine 
and  cars  before  the  said  Oram  reached  said 
frog  in  which  his  foot  became  fastened.  If 
you  find  it  did  get  so  fastened;  and  If  you 
further  believe  from  the  evidence  that,  under 
the  usual  and  customary  method  of  doing 
such  work  in  defendant's  yards,  said  engineer 
should  have  stopped  said  engine  and  cars  be- 
fore Oram  reached  said  frog ;  and  If  yon  fur- 
ther believe  from  the  evidence  that.  In  failing 
to  stop  said  cars  and  engine  after  said  stop 
signal  was  given  before  said  Oram  reached 
said  frog,  said  engineer  was  guilty  of  negli-- 
gence,  as  that  word  has  been  hereinbefore 
explained  to  yon ;  and  If  you  further  believe 
from  the  evidence  that  such  negligence.  If 
yon  And  that  said  engineer  was  so  negligent 
was  the  direct  and  proximate  cause  of  the 
death  of  said  Oram — then  you  will  return  a 
verdict  in  behalf  of  plalntifFs,  and  assess  their 
damages  under  Instructlona  hereinafter  given 
you,  unless  you  should  find  for  the  defend- 
ant under  other  Instructions  given  you." 
It  will  l>e  seen  from  this  charge  that  It  was 
the  theory  of  plalntifTs  that  Oram  went  in 
between  the  cars  north  of  the  frog,  that  tlia 
cars  kept  backing,  and  that  Oram,  to  keep 
from  being  run  over,  kept  moving  south  be- 
between  the  cars  until  he  reached  the 
frog,  when  his  foot  was  caught  therein,  and 
he  was  run  over  and  killed.  There  was  testi- 
mony tending  to  show,  and  which  was  suf- 
ficient to  raise  the  Issue,  that  Oram  went  In 
between  the  cars  directly  at  the  frog,  and 
Immediately  got  his  foot  caught  therein.  If 
this  theory  Is  correct,  the  Jury  might  Infer 
that  the  unblocked  frog  was  the  proximate 
cause  of  the  Injury,  and  not  the  negligence  of 
the  engineer  In  falling  to  obey  the  stop  signal. 
If  the  engineer  was  negligent  In  this  respect, 
and  yet  such  negligence  was  not  the  proxi- 
mate cause  of  the  injury,  but  the  act  of  Oram 
In  stepping  In  between  the  moving  cars  at  the 
unblocked  frog  was  the  proximate  cause  of 
the  Injury,  then  the  plalntlfts  could  not  re- 
cover. It  was  shown  that  none  of  the  frogs 
In  defendant's  yards  were  blocked,  and  that 
this  was  known  to  Oram.  The  requested 
charge  announced  a  correct  proposition,  and 
presented  appellant's  theory  of  the  case,  and 
Its  refusal  was  error. 

The  paragraph  of  the  court's  charge  above 
set  out  Is  complained  of  as  assuming  that 
Oram  entered  between  the  cars  at  a  place  dif- 
ferent from  which  defendant  contended  he 
antered,  and  for  this  reason  is  on  the  weight 
of  the  evidence.  The  charge  does  not  assume 
this  fact  but  leaves  It  to  the  Jury  for  their 
determination.    As  stated  by  Justice  Denman 


in  Railway  Co.  v.  Casseday,  92  Tex.  527,  50 
S.  W.  125,  a  fact  is  not  assumed  by  a  charge 
If  it  Is  left  to  the  Jury  to  be  found  or  believed 
from  the  evidence.  See,  also.  Railway  Co.  v. 
Lehmberg,  75  Tex.  66,  12  S.  W.  838,  and 
Railway  Co.  v.  Waldo  (Tex.  Civ.  App.)  82 
8.  W.  784. 

It  is  contended  that  the  court  enei  In  re- 
fusing appellant's  special  charge  defining 
"proximate  cause."  The  requested  charge 
reads :  "By  'proximate  cause'  is  meant  the 
nearest  the  direct  the  immediate,  or  efficient 
cause  which  produces  the  accident  If,  bow- 
ever,  you  believe  from  the  evidence  that  the 
unblocked  frog  was  the  sole  proximate  cause 
of  the  accident  by  which  Ben  Oram  lost  his 
life,  yon  will  retnm  a  verdict  for  the  defend- 
ant" This  is  not  a  correct  definition  of 
"proximate  cause,"  and  it  was  not  error  to 
refuse  the  charge.  This  charge  defines  "proxi- 
mate cause"  as  the  nearest  cause  to  the  In- 
Jury.  This  language  was  condemned  in  the 
case  of  Gonzales  v.  City  of  Galveston,  84  Tex. 
7,  19  S.  W.  285,  31  Am.  St  Rep.  17,  wherein 
It  is  said:  "By  'proximate  cause'  we  do  not 
mean  the  last  act  of  cause,  or  nearest  act 
to  the  injury,  but  such  act  wanting  In 
ordinary  care  as  actively  aided  In  producing 
the  Injury  as  a  direct  and  existing  cause." 
By  "proximate  cause,"  as  we  understand  It 
is  meant  such  an  act  wanting  In  ordinary 
care  as  actively  aided  in  producing  the  Injury 
as  a  direct  and  existing  cau8&  It  need  not 
necessarily  be  the  last  or  sole  cause,  but  it 
must  be  a  concurring  cause,  such  as  might 
have  been  contemplated  as  involving  the  re- 
sult under  the  attending  circumstances.  This 
definition  was  approved  In  Railway  v.  Sween- 
ey, 6  Tex.  Civ.  App.  178,  24  S.  W.  947,  and 
is  supported,  by  the  following  cases:  Eames 
V.  Railway  Co.,  63  Tex.  664 ;  Jones  v.  George, 
61  Tex.  358,  48  Am.  Rep.  280 ;  Seale  v.  Rail- 
way Co.,  65  Tex.  277,  57  Am.  Rep.  602 ;  Gon- 
zales V.  Galveston,  supra.  The  requested 
charge,  although  not  correct  suggested  to  the 
court  the  giving  of  a  correct  charge,  defining 
"proximate  cause"  if  It  was  not  sufficiently 
explained  In  the  main  charge.  The  main 
charge  required  the  Jury  to  find  that  the  act 
of  the  engineer  In  failing  to  obey  the  stop 
signal,  if  be  did  fall  to  obey  It  was  negli- 
gence, and  that  such  negligence  was  the  di- 
rect and  proximate  cause  of  the  injury  to 
Ben  Oram.  The  Jury  having  been  told  that 
the  negligence  of  defendant  if  any,  must  be 
the  direct  cause  of  Oram's  injury,  we  do 
not  think  they  could  have  been  misled  by 
the  failure  to  give  a  charge  defining  "proxi- 
mate cause."  While  we  are  of  the  opinion 
that  It  was  not  reversible  error  for  the  court 
to  fall  to  prepare  and  give  a  correct  charge 
defining  "prAximate  cause,"  yet  In  view  of 
another  trial,  we  suggest  that  under  the  facts 
as  proven,  such  a  charge  would  be  proper. 

It  is  Insisted  that  the  court  erred  In  the 
following  part  of  the  seventh  paragraph  of 
the  main  charge:  "He  did  not  assume  any 
risks  or  dangers  arising  from  the  negligence, 
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U  any  yon  find  there  was,  on  the  part  of  tbe 
def«idant  or  of  the  engineer  operating  the 
engine  at  tbe  time  ha  was  killed,  nnless,"  eta 
It  is  contended  that  this  charge  was  error. 
In  that  It  permitted  the  Jnry  to  enter  the 
field  of  conjecture,  and  find  for  plaintiffs  on 
account  of  any  act  of  negligence  on  the  part 
of  defendant  they  may  hare  found  or  sup- 
posed to  exist  Tbe  charge  announced  a  cor- 
rect proposition,  and  we  do  not  think  It  sub- 
ject to  the  criticism  made. 

For  the  error  In  refusing  to  give  the  spe- 
cial charge  first  above  set  out,  the  judgment 
Is  reversed,  and  the  cause  remanded. 


GULP,  C.  ft  S.  F.  RY.  CO.  v.  FUNK. 

(Conrt  of  Civil  Appeals  of  Texas.    April  4, 
1906.) 

1.  Cakioebs — Contract  of  SHiPMmrr — Writ- 
ten Contract — Effect. 

Where  the  agent  of  a  carrier  verbally 
agreed  with  the  shipper  to  furnish  cars  for  the 
shipment  of  cattle  at  a  certain  time,  and  to  de- 
liver them  at  their  destination  in  time  for  a 
particular  market,  a  written  contract  signed  by 
the  shipper  at  the  time  the  cattle  were  loaded 
and  shipped,  which  provided  that  the  carrier 
only  undertook  to  deliver  within  a  reasonable 
time,  was  not  binding  on  the  shipper,  in  the 
absence  of  anything  to  show  that  at  the  time 
he  made  the  verbal  contract  lie  knew  that  be 
would  be  required  to  sign  the  written  contract, 
or  that  he  knew  the  contents  of  the  writing. 

2.  EJVIDENCE — HBABSAT. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  cattle  owing  to  delay  in  trans- 
portation, the  testimony  of  a  witness  as  to  the 
schedule  time  of  the  railroad  was  not  objection- 
able as  hearsay. 
8.  Justices  of  the  Peacs — Pleadings — Cou- 

PLAINT. 

If   the   language   of  a   written   complaint 
filed  in  a  jnstice  court  is  insufficient.  It  may  be 
supplemented  by  oral  pleadings. 
4.  Tbiai, — Instructions — ^Amount  of  Recov- 

EBT. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  cattle,  there  was  no  error  in 
a  charge  that  if  the  jury  found  for  plaintiff  the 
damages  should  not  exceed  the  amount  claimed 
Id  the  petition,  especially  as  the  verdict  was 
for  much  less  than  that  amount. 

Appeal  from  Tom  Oreen  County  Court; 
Milton  Mays,  Judge. 

Action  by  Ike  Funk  against  tbe  Oulf,  Colo- 
rado ft  Santa  F6  Railway  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant 

EIDSON,  J.  This  suit  was  originally 
brought  in  the  justice's  court  by  appellee, 
and  from  a  judgment  rendered  therein  an  ap- 
peal was  taken  to  the  county  court,  in  which 
court  verdict  and  judgment  was  "rendered  and 
entered  In  favor  of  the  appellee  for  the  sum 
of  $100.  The  suit  was  for  damages  growing 
out  of  the  shipment  of  a  car  of  cattle  from 
San  Angelo  to  Ft  Worth. 

Api)ellant's  contention  under  Its  first  as- 
signment of  error  Is  that  the  verdict  of  the  I 


jnry  Is  contrary  to  tbe  evidence,  In  that  tb* 
same  conclusively  shows  that  the  shipment 
of  cattle  was  made  under  a  written  contract, 
whereby  appellant  only  undertook  to  deliver 
the  cattle  at  destination  within  a  reasonable 
time,  and  that  it  complied  with  such  contract 
While  the  evidence  shows  that  appellee  at 
the  time  the  cattie  were  loaded  and  shipped 
signed  a  contract  which  provided  that  appel- 
lant only  undertook  to  deliver  the  cattle  at 
their  destination  within  a  reasonable  time, 
there  Is  uncontroverted  testimony  In  the  rec- 
ord to  the  effect  that  the  shipment  was  made 
nnder  a  prior  verbal  contract,  whereby  amwl- 
lant,  through  its  agent  agreed  to  furnish  cars 
for  appellee's  cattie  at  a  certain  time,  and  to 
deliver  said  cattie  at  their  destination  In  time 
for  a  particular  market;  and  there  Is  t^ti- 
mony  tending  to  show  that  the  terms  of  said 
verbal  contract  were  not  complied  with,  and 
there  is  no  testimony  In  tbe  record  tending 
to  show  that  at  the  time  appellee  made  tbe 
verbal  contract  he  knew  that  he  would  be  re- 
quired to  sign  the  written  contract  nor  does 
It  appear  from  the  testimony  that  he  knew 
the  contents  of  the  written  contract  Hence 
we  overrule  this  assignment  Railway  Co.  v. 
Hume,  87  Tex.  219,  27  S.  W.  110;  Railway 
Co.  ▼.  Williams  (Tex.  CIt.  App.)  67  &  W. 
883. 

Appellant's  second  assignment  of  error  Is 
not  well  taken.  The  testimony  tends  to  show 
that  appellant's  failure  to  comply  with  its 
contract  caused  the  cattle  to  be  delayed  in 
course  of  shipment  from  12  to  16  hours,  and 
on  that  account  they  suffered  a  shrinkage  and 
loss  In  weight  of  from  30  to  50  pounds  each, 
and  that  If  It  bad  not  been  for  this  delay 
they  could  have  been  placed  on  the  market 
a  day  earlier,  when  the  market  for  such  cat- 
tie  was  from  16  to  25  cents  per  hundred  high- 
er than  on  the  day  they  were  sold.  There 
were  62  head  of  the  cattie,  and  the  damages 
on  account  of  shrinkage  and  loss  in  weight 
and  fall  In  the  market  price,  according  to 
this  testimony,  amoimted  to  fully  the  snm  of 
$100 — the  amount  of  tbe  verdict  and  Judg- 
ment 

There  was  no  error  in  the  action  of  the 
court  below  in  permitting  the  witness  Felix 
Mann  to  testify  what  the  schedule  time  was 
on  the  Ft  Worth  ft  Rio  Grande  Railway, 
and  what  time  the  train  wonld  have  arrived 
at  Ft  Worth  had  the  same  left  Ban  Angelo 
at  a  given  time.  Appellant's  objection  to 
the  admission  of  this  testimony  is  that  It 
was  hearsay.  The  witness  testified  that  *Hhe 
trains  on  the  Ft  Worth  ft  Rio  Grande  Rail- 
road at  that  time  were  scheduled  to  leave 
Brownwood  at  about  10  o'clock  In  the  night, 
and  had  the  cattle  left  Brownwood  at  id 
o'clock  on  the  night  of  January  11th  they 
would  have  reached  Ft  Worth  In  time  to 
have  been  sold  on  tbe  market  of  January 
12th."  This  was  not  hearsay  testimony,  but 
was  testimony  with  respect  to  a  matter  with- 
in the  personal  knowledge  of  tbe  witness,  In 
so  fur  as  the  testimony  showed. 
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Tbl«  rait  was  brongbt  in  the  Justice's  court, 
where  written  pleadings  are  not  required,  and 
we  cannot  aaj  from  the  record  that  appellee's 
pleadtnga  were  not  sufflclent  to  anthorlsse  him 
to  make  proof  of  the  matters  complained  of 
In  api>ellanf8  fourth  assignment  of  error.  If 
the  language  of  the  written  complaint  lodged 
iu  the  justice's  court  was  insuflaclent  to  admit 
the  testimony  complained  of,  appellee  could 
have  supplemented  same  by  oral  pleadings 
which  would  admit  such  testimony,  and  tliere 
Is  nothing  In  the  record  to  show  that  sncb 
oral  pleadings  were  not  made. 

Appellant's  fifth  assignment  of  error  com- 
plains of  the  admission  by  the  court  t>elow 
of  the  testimony  of  appellee  and  the  witness 
Felix  Mann  as  to  the  verbal  contract  with 
appellant's  agent  to  furnish  cars  and  to  de- 
liver the  cattle  at  their  destination  at  a  par- 
ticular time,  npon  the  ground  that  such  testi- 
mony tended  to  vary  and  contradict  the  writ- 
ten contract  under  which  appellant  claimed 
the  cattle  were  shipped.  Appellee's  cause  of 
action  was  based  upon  the  yerbai  contract, 
which  was  made  prior  to  the  written  con- 
tract which  was  not  executed  until  the  cattle 
were  loaded  and  shipped.  The  verbal  con- 
tract required  appellant  to  furnish  cars  at  a 
particular  time  and  to  deliver  the  cattle  at 
their  destination  in  time  for  a  particular 
market,  and,  as  before  stated,  there  Is  no 
testimony  In  the  record  showing  that  appel- 
lee knew  at  the  time  the  verbal  contract  was 
made  that  be  would  be  required  to  sign  the 
written  contract  or  that  he  knew  the  con- 
tents thereof.  The  suit  having  originated  in 
the  Justice's  court  the  plalntlfTs  pleadings 
were  sufficient  to  authorize  the  admission  of 
the  evidence. 

There  was  no  error  In  that  part  of  the 
charge  of  the  court  which  instructed  them  to 
the  effect  that  if  they  found  in  favor  of  the 
plaintiff  for  any  amount  of  damages,  the  same 
should  not  exceed  the  amonnt  claimed  In  his 
petition;  especially  as  the  verdict  was  for 
much  less  than  that  amount 

The  Judgment  of  the  court  below  is  af- 
firmed. 


HOUSTON  ft  T.  C.  E.  CO.  v.  GRAIO. 

(Court  of  Civil  Appeals  of  Texas.     April  4, 
1906.) 

1.  TBI4I.  —  Instbtjctions  —  Requests — Ne- 

CESSITT. 

The  parties  waived  the  giving  by  the  court 
of  a  charge  to  the  jury,  but  reserved  the  right 
to  ask  special  charges  and  to  make  objections 
to  the  giving  and  refusal  of  such  charges.  The 
court  at  the  request  of  one  of  the  parties  gave 
a  special  charge,  which  was  not  positively  er- 
roneous. This  charge  did  not  undertake  to  in- 
struct the  jury  as  to  the  proper  measure  of 
piaintiff's  damages.  Beld  that,  if  the  adverse 
party  desired  a  proper  charge  on  that  subject, 
it  should  have  requested  it. 

[Eld.  Note. — ^For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  {  «28.] 


2.  APFBAii — Ebsob  nf  ADMnmro  BvioBiroB — 

OUKEn  BT  IlTSTBUCnONS. 

Error  in  admitting  evidence  is  rendered 
harmlees  by  an  Instruction  directing  the  jury 
not  to  consider  it. 

[Bd.  Note. — For  cases  in  point  see  vol.  8; 
Cent  Dig.  Appeal  and  Error,  |  4179.] 

8.  TKIAX. — iNBTBUCnONB   —    FOBM   —   Bvwwi- 

OIENCT. 

The  use  of  the  word  "evidence"  instead  of 
the  word  "testimony"  in  an  instruction  direct- 
ing the  Jury  not  to  consider  the  evidence  of  cer- 
tain witnesses  was   not  misleading. 
4.  Costs— Costs  ow  Writ  or  Ebsob. 

Where  defendant  in  error  concedes  error 
in  the  Judgment  by  offering  a  remittitur,  the 
costs  in  the  appellate  court  will  Im  taxed 
against  him. 

Error  from  Williamson  Cotrnty  Oonrt; 
Chas.  A.  Wilcox,  Judge. 

Action  by  H.  G.  Craig  against  the  HoustOD 
&  Texas  Central  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

8.  R.  Fiaber,  J.  H.  Tallicbet  and  Baker, 
Botts,  Parker  &  Garwood,  tor  plaintiff  In 
error.  Nnnn  ft  Ward  and  Oo<^>er  Sansom, 
for  defendant  in  error. 

EIDSON,  J.  This  Is  an  action  by  defend- 
ant in  error  against  plaintiff  in  error  for  dam- 
ages. Plaintiff  In  error's  first  assignment  of 
error  complains  of  the  special  cbarge  given 
to  the  Jury  by  the  court  below  at  the  request 
of  the  plaintiff,  upon  the  ground  that  same 
does  not  Instruct  the  Jury  as  to  the  measure 
of  damages  In  this  case.  It  appears  from  the 
record  that  the  parties  to  this  suit  in  writing 
waived  the  giving  by  the  court  of  a  charge  to 
the  Jury,  but  each  party  reserved  the  right 
to  ask  special  Instructions,  and  reserved  ail 
right  of  exception  and  objection  to  the  givins 
and  refusal  of  such  charges,  and  to  the  matter 
of  such  charges  as  may  be  given  at  the  in- 
stance of  the  opposite  party.  There  Is  no 
positive  error  In  the  charge  of  which  com- 
plaint is  made.  The  court  did  not  undertake 
In  this  special  charge  to  instruct  the  Jury  a* 
to  tbe  proper  measure  of  damages,  and  if 
plaintiff  In  error  desired  a  proper  charge 
given  on  that  subject  it  should  have  requested 
same. 

We  are  Inclined  to  the  view  that  the  testi- 
mony of  the  witness  Sedgwick,  in  connection 
with  that  of  A.  G.  H.  White,  to  the  effect 
that  he  made  the  record  that  Sedgwick  testi- 
fied about  and  that  it  was  correct  was  ad- 
mlsslbla  However,  If  Its  admission  was  er- 
ror, such  error  was  rendered  harmless  by  the 
Instruction  of  tbe  court  to  the  Jury  not  to 
consider  same ;  and  the  use  of  the  word  "evi- 
dence" by  the  court  in  said  instruction,  In- 
stead of  "testimony,"  was  not  misleading. 

There  was  no  error  In  the  special  Instruc- 
tion complained  of  in  the  fourth  assignment 
of  error.  It  was  not  susceptible  of  tbe  con- 
struction that  the  Jury  were  required  to  con- 
sider any  allegations  of  negligence  embraced 
in  the  petition  which  were  not  supported  by 
evidence. 
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The  defendant  in  error  In  his  brief  states 
that  he  remitted  $3  of  the  amount  of  the 
judgment  in  his  favor  in  the  court  below, 
and  offers  to  remit  an  additional  amount  of 
|15  in  this  court  We  do  not  find  in  tlie  rec- 
ord an  entry  of  such  remittitur  in  the  court 
t>elow,  but  we  construe  the  statement  in  de- 
fendant in  error's  brief  as  being  an  intention 
to  remit  |18  of  the  amount  of  the  Judgment 
recovered  in  the  court  below.  With  the 
amount  of  this  remittitur  deducted  from  the 
judgment  of  the  court  below,  we  are  of  the 
opinion  that  the  verdict  and  judgment  are 
supported  by  the  evidence,  and  the  judgment 
of  the  court  t>eIow,  less  the  sum  of  $18,  re- 
mitted as  above  stated,  will  be  afiSrmed;  but 
the  costs  of  this  court  will  be  taxed  against 
the  defendant  in  error,  as  by  his  remittitur 
he  concedes  error  in  the  judgment  of  the 
court  below  to  the  amount  of  such  remittitur. 

Affirmed. 


FRENCH,  FINCH  ft  CO.  v.  HICKS  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    March  31, 
1906.) 

1.  COBPORATIONS — ^AcnOW     BY     FOBEION     COB- 

POBATIOW PETTnON ALLEGATIONS      AB      TO 

INTGBSTATB   COIMIESCIC. 

In  an  action  b?  a  foreign  corporation,  a 
petition  allegins  that  plaintiff  employed  defend- 
ant to  travel  for  it  in  Texas,  and  sell  goods 
which  it  manafactured  in  another  state,  was 
sufficient  to  show  that  the  goods  were  to  be 
shipped  to  Texas  from  such  other  state,  and 
that  plaintiff  was  therefore  engaged  in  inter- 
state commerce,  though  there  was  no  direct  alle- 
gation to  this  effect. 

2.  SaKB  —  FOBmON  COBFOBATIONS  —  INTES- 
STATB   ComiEBClC — NXCESSnT   OF  PXBIOT. 

The  employment  of  an  agent  in  this  state 
by  a  foreign  corporation  to  secnre  orders  for 
goods  to  be  shipped  here  from  another  state  is 
interstate  commerce,  and  the  corporation  is  not 
required  to  obtain  a  permit 

8.    SAMB   —   ACTION    ON   BOND   —   ChaNGK    OF 

Name — Sttccesbion  to  Riohts — Pleading. 
In  an  action  by  a  corporation  on  a  bond 
executed  to  another  corporation,  allegations  that 
the  name  of  the  obligee  in  the  bond  was  lawful- 
ly changed  to  that  of  the  plaintiff,  and  that  the 
two  corporations  were  In  fact  the  same,  were 
sufficient  to  show  that  the  plaintiff  had  the 
right  to  sue. 

Appeal  from  Kaufman  County  Court;  H. 
M.  Cosnahan,  Judge. 

Action  by  French,  Finch  ft  Co.  against  J. 
A.  Hicks  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

T.  U  Camp,  A.  H.  Bashlell,  and  Joel  A. 
Lipscomb,  for  appellant  Thomas  R.  Bond, 
for  appellees. 

RAINET,  O.  3.  The  appellant,  French, 
Finch  ft  Co.,  sued  to  recover  on  a  bond  exe- 
cuted by  appellees,  J.  A.  Hicks,  as  principal, 
and  J.  F.  Sutton  and  M.  O.  Ooss,  as  sureties, 
and  payable  to  Kellogg,  Johnson  ft  Co.,  at 
St  Paul,  Minn.,  and  made  to  secure  the  faith- 
ful performance  of  a  contract  of  employment 
by  which  said  Hicks  was  to  sell  goods  and 
merchandise  of  Kellogg,  Johnson  &  Ca  in  the 


state  of  Texas.  The  court  sustained  a  general 
demurrer  to  plalntlfTs  i)etitlon,  and,  plain- 
tiff falling  to  amend,  the  cause  was  dismissed, 
and  plaintiff  appeals. 

Plalntlirs  petition  Is  aa  follows:  "Tour 
petitioner,  French,  Finch  ft  Co.,  a  corporation, 
complaining  of  J.  A.  Hicks,  3.  T.  Sutton,  and 
M.  6.  Goss,  would  respectfully  show:  (1) 
Tliat  Froich,  Finch  ft  Co.  is  a  private  cor- 
poration, duly  Incorporated  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Minnesota. 
That  Dudley  B.  French  is  presldrait  and  L. 
W.  French  is  secretary  and  treasurer  of  said 
corporation.  That  said  corporation  lias  Its 
home  office  and  principal  place  of  business  In 
the  city  of  Saint  Paul,  in  said  state.  Said 
corporation  was  formerly  known  by  the  name 
of  Kellogg,  Johnson  ft  Co.,  and  heretofore,  to 

wit,  on  the day  of ,  190 — ,  the 

corporate  name  of  Kellogg,  Johnson  ft  Co.,  by 
an  amendment  to  its  charter,  duly  and  legal- 
ly  changed  its  name  to  that  x>t  French,  Finch 
ft  Co.  French,  Finch  ft  Co.  and  Kellogg; 
Johnson  ft  Co.  are  one  and  the  same  corpora- 
tion, and  French,  Finch  ft  Co.  succeeded  to 
all  the  rights,  liabilities,  and  contracts,  of 
whatsoever  nature  and  kind,  that  were  due  or 
owing  to  or  executed  by  Kellogg,  Johnson  & 
Co.  That  J.  A.  Hi<A8,  J.  F.  Sutton,  and  K. 
O.  Goss  are  all  resident  citizens  of  the 
county  of  Kaufman,  state  of  Texas.  (2)  For 
cause  of  action,  French,  Finch  ft  Co.,  your 
complainant  would  respectfully  show:  That 
on  and  prior  to  the  14th  day  of  Augnst  1902, 
It  was  engaged  in  the  manufacture  and  sale 
of  boots  and  shoes,  etc.,  in  the  city  of  Saint 
Paul,  state  of  Minnesota,  and,  being  desirous 
of  selling  its  manufactured  products  In  the 
state  of  Texas,  did  on  the  14th  day  of  August 
1902,  enter  into  a  written  contract  with  the 
defendant  J.  A.  Hicks,  by  the  terms  of  which 
contract  defendant  J.  A.  Hicks  was  to  act  as 
traveling  salesman  in  the  state  of  Texas  fbr 
your  complainant  and  was  to  sell  boots  and 
shoes  for  your  complainant  from  the  date  of 
the  signing  of  said  contract  until  the  1st 
day  of  August  1903,  or  imtil  said  contract 
was  canceled  by  the  terms  and  conditions 
thereof.  That  said  contract  was  duly  signed 
by  Kellogg  Johnson  ft  Co.  and  defendant  J. 
A.  Hicks  in  duplicate,  and  delivered  to  them 
respectively,  and  under  and  by  virtue  of  the 
terms  of  said  contract  said  Hicks  entered  in- 
to the  employ  of  complainant  on  or  about  the 
14tb  day  of  August  1902.  That  by  the  terms 
of  said  contract  complainant  was  to  furnish 
to  said  Hicks  one  set  of  samples,  sample 
cases,  stationery,  etc.,  delivered  at  Terrell, 
Tex.  all  of  which  were  furnished  according 
to  the  terms  of  said  contract  by  complainant 
It  was  further  agreed  by  the  terms  of  said 
contract  that  complainant  should  furnish  to 
said  Hicks  a  sum  of  money  not  to  exceed  |50 
a  week  while  actually  on  the  road  selling 
goods.  That  said  sum  so  advanced  was 
to  he  deducted  from  commissions  earned 
by  said  Hicks  that  might  be  due  him  at  the 
termination   of   said   contract    That    as   a 
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compensation  for  tbe  services  to  be  perfonned 
by  tbe  said  Hicks,  complainant  contracted 
and  agreed  to  pay  to  said  Hicks  6  per  centum 
<x>mml88lonB  on  all  goods  sold  by  said 
'HlckB,  provided  tbe  orders  were  accepted 
by  yonr  complainant,  and  tbe  goods  were 
sblpped  and  accepted  by  tbe  purcbaser. 
That,  as  a  condition  jyrecedent  to  tbe  entering 
Into  of  tbis  contract  by  your  complainant 
wltb  tbe  said  defendant  Hicks,  your  com- 
plainant required  said  Hicks  to  fnmisb  a 
good  and  sufficient  bond  In  tbe  sum  of  $1,000 
"wltb  approved  securities,  conditioned  for  tbe 
faltliful  performance  of  the  contract  and  re- 
turn of  all  samples,  sample  cases,  and  other 
-property,  and  tbe  return  of  excess  of  all  funds 
furnished  to  said  Hicks  during  tbe  existence 
of  this  contract  over  and  above  tbe  amount 
due  and  so  earned  by  said  Hicks  under  the 
terms  of  this  contract  Said  contract  was 
faeretofore  canceled  by  mutual  consent  on  or 
about  the  1st  day  of  March,  1903.  A  copy  of 
said  contract  Is  hereto  attached,  and  marked 
"'Exhibit  A,'  and  made  a  part  hereof,  to  which 
reference  is  here  made.  (8)  That  in  accord- 
ance with  said  contract  said  J.  A.  Hicks  did 
on  or  about  the  26th  day  of  August,  1902,  de- 
liver your  complainant  a  certain  bond  or  obli- 
gation in  the  sum  of  $1,000,  with  J.  F.  Sutton 
4uid  M.  O.  Goes  as  sureties,  which  bond  was 
given  in  compliance  with  the  condition  of  tbe 
contract  hereinbefore  referred  to,  and  by  its 
terms  said  defendants,  and  each  of  them, 
.promised  to  pay  Kellogg,  Johnson  Sc  Co.  of  the 
■city  of  Saint  Paul,  state  of  Minnesota,  the 
sum  of  $1,000,  conditioned  that  tbe  said  J.  A. 
'Hicks  shall  well  and  truly  perform  all  the 
•conditions  of  said  contract,  and  return  to 
said  Kellogg,  Johnson  &  Co.  all  samples  and 
sample  cases  furnished  to  him,  and  should 
pay  over  to  said  Kellogg,  Johnson  &  Co.  all 
sums  of  money  advanced  to  him  under  tbe 
terms  of  said  contract  In  excess  of  tbe  com- 
-missions  earned  thereunder,  as  shown  by  said 
contract,  then  this  obligation  shall  be  null 
and  void;  otherwise  to  remain  in  full  force 
and  effect  A  copy  of  said  bond  is  hereto  at- 
tached, marked  'Exhibit  B,'  and  made  a  part 
hereof,  to  which  reference  is  hereby  made. 
(4)  That  after  tbe  execution  and  delivery 
^f  said  contract  and  execution  and  delivery 
of  said  bond,  as  hereinbefore  described,  the 
-defendant  Hicks  entered  into  the  employ  of 
your  complainant  and  did  travel  for  and  sell 
Tor  your  complainant  boots  and  shoes  in  the 
state  of  Texas  to  tbe  various  parties  In  yari- 
-oas  amounts,  aggregating  $6,934.25,  a  list  of 
which  is  hereto  attached,  and  marked  *Ex- 
liiblt  C,'  and  made  a  part  hereof.  That  said 
list  contains  the  names  and  tbe  amounts  of 
goods  sold  to  the  various  parties  by  said 
■Hicks,  which  were  accepted  by  your  com- 
-plalnant  and  all  goods  which  were  shipped 
and  accepted  by  the  purchasers.  That  all 
said  sales  made  by  said  Hlcka  which  were 
accepted  by  your  complainant  and  all  goods 
-that  were  sblpped  and  accepted  by  tbe  pur- 
chasers, aggregated  tbe  total  sale^  amounting 


to  $0,934.25.  That  tbe  commissions  of  6  per 
cent  upon  tbe  terms  of  said  contract  earned 
by  tbe  defendant  Hicks  amounted  In  aggre- 
gate to  $416.06.  That  during  the  time  that 
said  Hicks  worked  for  your  complainant 
under  the  terms  of  said  contract  there  was 
advanced  to  him  sums  of  money,  in  accord- 
ance with  tbe  terms  of  said  contract  ag^gre- 
gatlng  the  sum  of  $1,126.  That  "your  com- 
plainant has  allowed  said  Hicks,  as  a  credit 
on  the  amount  due  your  complainant  his 
exi)enses  to  Saint  Paul  and  return,  which 
aggregate  $60.86.  That  the  amount  of  moneys 
BO  advanced  to  said  Hicks  In  accordance  wltb 
tbe  terms  and  conditions  of  said  contract  ex- 
ceed the  ampunt  of  moneys  due  blm  on  ac- 
count of  commissions  for  sales  made  by  blm 
In  accordance  with  the  terms  of  said  contract 
and  the  amount  allowed  him  for  expenses  to 
Saint  Paul  and  return,  by  the  sum  of  $648.60. 
Wherefore  your  complainant  says  said  J.  A. 
Hicks  and  J.  F.  Sutton  and  M.  O.  Ooss,  by 
virtue  of  tbe  terms  of  said  bond,  are  Indebted 
to  it  in  the  sum  of  $648.60,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum.  That 
said  sum  is  now  due  and  remains  unpaid. 
That  defendants,  and  each  of  them,  have  been 
requested  to  pay  the  same,  but  they  have  fail- 
ed and  refused,  and  still  fall  and  refuse,  to 
pay  the  same,  or  any  part  thereof,  although 
often  requested  so  to  do,  to  plaintiff's  damage 
in  the  sum  of  $800.  Wherefore  your  com- 
plainant prays  that  defoidants,  and  each  of 
them,  be  cited  in  terms  of  tbe  law,  and  that 
upon  hearing  hereof  it  have  judgment  for  its 
debt  interest  and  all  costs  In  this  behalf 
expended,  and  for  general  and  special  relief." 
It  appears  from  tbe  Judgment  of  the  court 
that  the  general  demurrer  was  sustained,  on 
the  ground  that  tbe  petition  shows  plaintiff 
was  a  foreign  corporation,  and  It  did  not  show 
that  It  bad  filed  its  articles  of  Incorporation 
with  the  Secretary  of  State  and  taken  out 
a  permit  to  do  business  in  tbe  state  of  Texas 
before  tbe  institution  of  tbis  suit  It  appears 
from  the  allegations  of  the  petition  that  the 
business  and  the  manner  of  doing  same  by 
plaintiff,  and  for  which  appellee  Hicks  was 
employed  to  perform,  comes  within  Interstate 
commerce,  and  did  not  require  plaintiff  to 
secure  a  permit  from  the  state  to  engage 
therein ;  therefore  tbe  court  erred  in  sustain- 
ing tbe  general  demurrer.  Hicks  was  em- 
ployed to  travel  and  sell  goods,  and  while  tbe 
petition  does  not  specifically  allege  that  the 
goods  so  sold  were  to  be  shipped  from  Min- 
nesota, yet  it  alleges  that  said  goods  were 
manufactured  there,  and  tbe  allegations  we 
think  clearly  indicate  that  said  goods  were 
to  be  shipped  from  there  on  orders  of  sale 
received  from  said  Hicks  by  plaintiff.  Tbe 
employment  of  agents  in  this  state  by  foreign 
corporations  to  secure  orders  of  sale,  and 
such  articles  are  shipped  into  this  state  from 
another  state  on  such  orders,  is  Interstate 
commerce,  and  when  the  business  is  done  In 
this  manner  no  permit  is  required.  Miller 
V.  Qoodman,  91  Tex.  41,  40  S.  W.  718;  Barn- 
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hart  T.  Morrison,  87  S.  W.  876,  13  Tex.  Ct 
Rep.  168. 

Appellee  claims  that  there  is  no  such  priv- 
ity shown  between  French,  Finch  &  Co.  and 
Kellogg,  Johnson  &  Oo.  aa  entities  plaintiff 
to  maintain  this  action.  The  petition  alleges 
that  they  are  one  and  the  same  corporation, 
that  the  name  of  the  corporation  Kellogg, 
Johnson  &  Co.  was  legally  changed  to  that 
of  plaintiff's,  and  that  plaintiff  "succeeded 
to  all  the  rights,  liabilities,  and  contracts,  of 
whatsoever  nature  and  kind,  that  were  due 
or  owing  to  or  executed  by  Kellogg,  Johnson 
ft  Co."  This,  we  think,  was  sufficient  to  show 
that  the  right  to  maintain  the  action  existed 
in  plaintiff. 

The  judgment  la  reversed,  and  cause  re- 
manded. 


WESTERN  UNION  TBLBOBAPH  CO.  v. 
BELL. 

(Court  of  Civil  Appeals  of  Texas.    March  29, 
1906.) 

1.  Afpeal  —  AasiomoEifT  or  Ebbob  —  Suffi- 

Under  Courts  of  Civil  Appeals  Rules  SO, 
84  (67  S.  W.  xvi),  requiring  each  point  under 
an  assignment  to  be  stated  as  a  proposition, 
and  in  a  proposition  relating  to  errors  of  law 
apparent  on  the  record  enough  must  be  stated 
to  make  the  error  obviously  apparent,  an  as- 
signment of  error  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  petition,  not  followed 
by  a  proposition  pointing  out  the  defect,  is  in- 
sufficient. 

2.  Samk. 

An  assignment  of  error  and  an  accompany- 
ing proposition  attacking  a  Judgment  in  an  ac- 
tion against  a  telegraph  company  for  delay  in 
delivering  a  message,  announcing  the  deam  of 
the  brother  of  the  wife  of  plaintiff,   and  re- 

a nesting  her  to  come  at  once,  on  the  ground 
lat  the  judgment  for  plaintiff  was  contrary 
to  law,  in  that  the  petition  did  not  allege  that 
the  wife  could  and  would  have  reached  her 
destination  and  been  present  at  her  brother's 
funeral  had  the  message  been  promptly  de- 
livered, sufficiently  presented  the  question  of 
the  sufficiency  of  the  petition. 
8.  TelxoraphB — Failitke  to  Deuveb  Mes- 
SAOE — ^Action  fob  Damaobs — Bvidbnce — 
Sdfmciency. 

It  is  essential  to  a  recovery  for  the  failure 
of  a  telegraph  company  to  promptly  deliver  a 
message  announcing  the  death  of  a  brother  of 
the  wife  of  plaintiff  to  prove  that,  if  the  message 
had  been  promptly  delivered,  the  wife  not  only 
could  but  would  have  reached  her  destination 
in  time  to  have  attended  her  brother's  fnneral. 
4.  .Same— Pleading — Petition— Sufficierct. 
A  petition  in  an  action  for  delay  in  de- 
livering a  message  announcing  the  death  of 
the  brother  of  the  wife  of  plaintiff,  and  request- 
ing her  to  come  at  once,  which  alleges  that 
plaintiff's  wife  and  her  brother  were  much  at- 
tached to  each  other ;  that  in  consequence  of 
the  delay  plaintiff's  wife  was  unable  to  leave 
her  home  until  too  late  to  be  present  at  her 
brother's  funeral ;  that  she  endeavored  by  tele- 
phone to  arrange  for  its  postponement,  which 
could  not  be  done ;  and  that  the  company's 
negligence  caused  plaintiff's  wife  to  suffer  dis- 
tress at  not  being  able  to  be  present  when  and 
before  her  brother  was  buried,  which  could 
have  been  done  if  the  message  had  been  duly 
received — is  insufficient  for  failing  to  allege  that 
the  wife  would  have  gone  to  the  funeral  if  she 


had  beoi  afforded  the  opportunity  by  prompt 

delivery  of  the  message. 

5.  SAiog — Delay   in    DELivsBiRa   Messaoi^— - 

noticb    to    coupant    of    nkcbsbirt    ov 

Pboicpt  Tbansxission. 

A  telegram  to  a  third  person  reading,  'Tstt 
MoUie  Bell  to  come  at  once ;  her  brother,  Chai^ 
le^,  is  dead,"  informed  the  telegraph  company 
of  the  importance  of  a  prompt  delivery,  and 
rendered  it  liable  for  dainages  for  delay  pre- 
venting the  sister  from  being  present  at  th» 
funeral  of  her  brother. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  U  88, 
65.] 

Appeal  from  District  Court,  Oalvestoa 
county;  Frank  M.  Spencer,  Judge. 

Action  by  William  Bell  against  the  We«t»» 
Union  Telegraph  Company.  From  a  jndg^ 
ment  for  plalntifC,  defendant  appeals.  B^ 
versed. 

Hume,  Robinson  It  Hume  and  N.  L.  Lind> 
sey,  for  appellant  James  B.  ft  Charles  J* 
StnbbB,  for  appellee. 

REESE,  J.  William  Bell  sued  the  Western 
Union  Telegraph  Company  to  recover  dam- 
ages for  its  failure  to  promptly  transmit  anft 
deliver  a  telegraphic  message  to  his  wife,  ap- 
prising her  of  the  death  of  her  brother.  In 
consequence  of  which  failure  his  wife  was  un- 
able to  be  present  at  the  burial  of  her  brother, 
and  to  see  him  before  he  was  burled.  Oii» 
of  the  messages  was  from  H.  W.  Buttlemas 
to  Mrs.  William  Bell,  Port  Arthur,  Tex.,  ad- 
vising her  of  her  brother's  death,  and  the- 
other  was  from  the  same  party  to  MIk» 
Manrer,  Port  Arthur,  as  fbllows:  "Tell  Mol- 
lie  Bell  to  come  at  once ;  her  brother,  Charl^,. 
is  dead."  The  messages  were  sent  from  Oal- 
veston,  where  Mrs.  Bell's  brother  lived,  an<t 
were  delivered  to  the  operator  at  Galveston 
for  transmission  to  the  respective  addressee* 
at  Port  Arthur  about  3  or  4  o'clock  p.  m.,  Sun- 
day, September  27, 1903,  but  were  not  deliver- 
ed to  the  addressees  until  about  11  o'clock  a. 
m.  on  the  28th  September,  and  too  late  to- 
enable  Mrs.  Bell  to  Ireach  Galveston  In  time- 
for  the  fnneral  of  her  brother,  which  to(dc 
place  at  4  o'clodk  p.  m.  on  the  28th.  It  wa» 
alleged  that  the  sender  of  the  messages  was- 
informed  by  defendant's  agent,  when  present- 
ing them  for  transmission,  that  the  telegrapb. 
office  at  Port  Arthur  would  not  be  open  until 
4  o'clock  p.  m.,  as  it  was  Sunday,  to  which  the- 
sender  replied  that  it  would  be  in  time  If  tba- 
message  reached  the  addressee  by  6  o'clock 
p.  m.,  or.  If  it  was  delivered  at  a  later  honr- 
that  night  Mrs.  Bell  could  leave  early  the- 
next  momluK  and  arrive  in  time  to  attend 
her  brother's  funeral.  Defendant  answered 
by  general  demurrer  and  general  denial,  and 
specially  excepted  to  that  part  of  the  petition 
claiming  damages  for  the  failure  to  promptly 
transmit  and  deliver  the  message  to  Mike- 
Maurer,  on  the  ground  that  such  damages- 
were  not  in  contemplation  of  the  parties. 
Upon  the  trial  there  was  a  verdict  for  plain- 
tiff for  $600,  and  judgment  accordingly,  fironk 
which  defendant  appeals. 
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The  ooart  OTemiled  the  general  demurrer 
to  the  petition,  which  1b  assigned  as  error. 
The  assignment  is  presented  as  a  proposition, 
and  the  statement  following  sets  ont  the  peti- 
tion in  fnll  without  addition  or  conunent 
The  simple  statement  that  "the  court  erred 
in  overruling  defendant's  general  demnrrer 
to  plalntilTB  original  petition"  is  not  sufficient 
to  call  the  court's  attention  to  the  particular 
vice  In  the  petition  relied  upon  by  appellant. 
Snch  an  assignment  of  error  would  be  suffi- 
cient if  followed  by  a  proposition  or  proposi- 
tions pointing  out  the  defect  but  not  other- 
wise. Rule  30  (67  8.  W.  zrl).  Indeed,  such 
error  would  be  fundamental,  and  could  be 
urged  In  the  brief  without  an  assignment, 
'bat  not  without  a  proposition  maicing  the 
•error  of  law  "obviously  apparent"  Rule  34 
(67  S.  W.  zvl).  The  assignment  of  error 
presented  does  not  "sufficloitly  disclose  the 
point"  to  authorize  appellant  to  treat  it  as  a 
-proposition,  but  should  have  been  followed 
i>y  a  proposition  or  propositions  "disclosing 
the  point"  and  rendering  the  error  of  law 
"obviously  apparent"  The  assignment  there- 
fore, cannot  be  conslde^red. 

The  sixth  asslgnmoit  of  error,  however, 
-presents  the  point  in  such  a  way  as  to  require 
ItB  consideration.  In  this  assignment  and 
accompanying  proposition  appellant  attacks 
the  Judgment  on  the  ground  that  It  Is  con- 
trary to  law  and  without  evidence  to  support 
It  In  that  there  was  no  allegation  that  plain- 
tiff's wife  could  and  would  have  reached 
Galveston  and  been  present  at  her  brother's 
funeral  had  the  message  been  promptly  dellv- 
•ered.  It  was  essential  to  a  recovery  by  ap- 
pellee that  bis  wife,  if  the  message  had  been 
promptly  delivered,  not  only  could,  but  would, 
have  reached  Galveston  In  time  to  attend  her 
brother's  funeral;  her  mere  ability  to  have 
done  BO  is  not  sufficient  Obviously,  she 
would  not  have  suffered  any  damage  by  be- 
ing deprived  of  the  ability  to  reach  Galveston 
in  time,  unless,  also,  she  would  have  actually 
-done  so  If  by  a  prompt  delivery  of  the  mes- 
sage the  opportunity  had  been  afforded  her. 
This  fact  must  not  only  be  proven,  but  must 
be  alleged,  which  was  not  done.  We  do  not 
mean  to  hold  that  it  was  necessary  to  state 
ipsissimlB  verbis  that  Mrs.  Bell  Would  have 
left  Port  Arthur  on  a  train  by  which,  with 
Its  connections,  she  would  have  reached  Gal- 
veston in  time  for  the  burial,  but  there  must 
be  such  allegations  of  fact  as  necessarily  in- 
cluded this  statement 

Appellee  Insists  that  the  following  allega- 
tions in  the  petition  contain  sufficient  aver- 
ment that  Mrs.  Bell  would  have  gone  to  Gal- 
veston if  she  had  been  afforded  the  oppor- 
tunity by  a  prompt  delivery  of  the  message: 
"Plaintiff's  wife  and  her  brother,  Charles, 
were  much  attached  to  each  other,  their  asso- 
ciation during  their  childhood  and  afterwards 
having  been  close  and  constant  and  it  was 
especially  desired  by  her  family  and  herself 
that  she  should  see  her  brother  before  he  was 
laid  away,  and  also  attend  upon  his  funeral." 


Again:  'TThat  bi  consequence  of  the  delay 
in  delivering  said  telegrams,  the  charges  for 
which  were  duly  paid,  plalntlfTs  wife  was 
unable  to  leave  Port  Arthur  until  too  late  to 
be  present  at  her  brother's  funeral ;  that  she 
endeavored  by  telephone  to  arrange  for  its 
postponement  but  that  could  not  be  done 
owing  to  the  warm  weather  and  the  condition 
of  the  body ;  that  defendant's  said  negligence 
caused  plaintiff's  wife  to  suffer  much  sorrow 
and  distress  at  not  being  able  to  be  present 
when  and  before  her  brother  was  burled, 
which  she  could  have  done  if  either  of  said 
messages  had  been  received  within  a  reason- 
able time  after  they  were  filed  with  defend- 
ant" While  It  might  be  reasonably  Inferred 
from  these  allegations  that  plaintHTB  wife 
would  have  left  Port  Arthur  in  time  to  be 
present  at  the  funeral,  it  is  not  a  sufficient 
compliance  with  the  rule  of  pleading  which 
requires  "that  the  facts  constituting  the  right 
of  a  party  to  recover,  and  fixing  the  liabil- 
ity of  his  adversary,  shall  be  averred  directly 
and  distinctly  in  his  pleading,  and  not  left  to 
be  supplied  by  inference."  Moody  v.  Benge, 
28  Tex.  645 ;  Tel.  (3o.  v.  Henry,  87  Tex.  169, 
27  S.  W.  63— citing  cases. 

It  is  not  necessary  to  do  more  than  refer 
to  the  failure  of  the  evidence  also  directly  to 
show  that  Mrs.  Bell  would  have  left  Port 
Arthur  on  tne  6 :80  a.  m.  train,  by  which,  with 
Its  connections,  she  claims  that  she  could  have 
reached  Galveston  in  time. 

There  is  no  merit  in  appellant's  second  as- 
signment of  error.  The  message  to  Mike 
Manrer,  "Tell  Mollle  Bell  to  come  at  once; 
her  brother,  Charley,  Is  dead,"  could  not  have 
been  more  explicit  or  effective  In  Informing 
appellant  of  the  Importance  of  a  prompt  de- 
livery of  the  message  and  of  its  purpose  if 
It  had  been  addressed  to  Mrs.  Bell  herself. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MESSE3R  V.  WALTON. 

(Conrt  of  Civil  Appeals  of  Texas.     April  4, 
IJtUO.  ) 

1.  Trover  Ain>  Oonversion — Odttinq  Ti>ibeb 
— Meaburx  or  Damaoeb. 

Where  defendant's  employes  by  mistake 
crossed  the  line  dividing  defendant's  land  from 
that  belonginE  to  plaintiff,  and  cut  timber  on 
plaintiff's  land  believing  It  to  belong  to  defend- 
ant defendant  was  liable  only  for  ttie  value  of 
the  timber  at  the  time  it  was  cut;  but  if  such 
employte  were  guilty  of  negligence  in  cutting 
on  plaintiff's  land,  or  if  the  trespass  was  in- 
tentional, then  defendant  was  liable  for  the  val- 
ue of  the  timl)er  in  its  converted  condition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
C^ent  Dig.  Trover  and  Conversion,  (|  245-271.] 

2.  Trial — IirsTRTTOTiONS — Asstthftion  ab  to 
Facts. 

Where,  in  an  action  for  conversion  of  tim- 
ber cut  from  plaintiffs  land,  there  was  evidence 
merely  that  defendant  had  given  H.  permission 
to  go  en  his  (defendant's)  ground  and  cut  posts 
and  wood,  for  which  he  was  to  account,  and 
also  that  H.  was  informed  aa  to  the  where- 
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abontB  of  the  dividlnc  line  between  defendant's 
land  and  that  belonging  to  plaintiff,  a  reqnest 
to  charge  that  it  was  not  necessary  to  make  de- 
fendant liable  for  cutting  of  timber  by  H.  on 
plalntitTa  land  that  it  should  have  been  re- 
moTed,  bat  that  if  B.  cat  the  timber  bT  defend- 
ant's direction  on  plaintiff's  land,  and  defend- 
ant was  negligent  m  failing  to  inform  H.  of 
the  boundary  line,  then  defendant  would  be  li- 
able to  the  extent  of  the  reasonable  marliet  val- 
ue of  the  timber  in  its  converted  condition,  was 
properly  refused  as  assuming  that  H.  was  de- 
fendant's agent  or  servant,  and  that  defendant 
was  bound  to  inform  him  of  the  boundary  line, 
notwithstanding  his  knowledge  thereof. 
8.  Sami: — Appucabiutt  of  Evidence. 

Where,  in  an  action  for  cutting  posts  and 
cord  wood  from  plaintiff's  land  by  H.  as  de- 
fendant's agent  or  servant,  there  was  no  evi- 
dence that  defendant  directed  H.  to  cut  the  tim- 
ber on  plaintifTs  land,  a  request  to  charge  that, 
if  H.  cat  the  posts  and  wood  "by  direction  of 
defendant  on  plaintifrs  land,"  etc.,  was  proper- 
ly refused. 

Appeal  from  Bell  Cionnty  Court;  W.  B. 
Bntler,  Judge. 

Action  by  W.  A.  Messer  against  D.  B. 
Walton.  From  a  Judgment  in  favor  of  plain- 
tlfT  for  leas  than  the  relief  demanded,  he  ap- 
peals.   AflSrmed. 

McMahon  &  Gnrtla  and  W.  D.  Jennings, 
for  appellant  Pendleton,  Ferguson  ft  Dnr- 
rett,  for  appellee. 


FISHER,  C.  J.  This  Is  a  suit  by  the  ap- 
pellant against  the  appellee  to  recover  dam- 
ages arising  from  trespass  upon  the  appel- 
lant's land.  The  specific  grounds  of  damages 
are  based  upon  the  value  of  cedar  posts  and 
wood  alleged  to  have  been  taken  and  convert- 
ed by  appellee. 

The  only  question  in  the  case  Is  as  to 
whether  the  trial  court  properly  submitted 
the  correct  measure  of  damages,  and  whether 
or  not  the  Jury  awarded  the  amount  the  ap- 
pellant was  entitled  to  recover.  It  Is  con- 
tended by  appellant  that  be  was  entitled  to 
recover  the  market  value  of  the  cedar  timber 
converted  Into  posts  and  wood.  In  opposition 
it  Is  urged  by  appellee  that,  as  the  trespass 
was  unintentional,  and  the  timber  was  cut 
and  removed  under  the  mistaken  belief  by 
appellee  that  It  was  on  his  land,  he  would 
only  be  liable  for  the  value  of  the  timber  at 
the  time  it  was  cut  The  evidence  in  the 
record  shows  that  the  appellant  and  appellee 
were  owners  of  adjoining  tracts,  upon  which 
was  situated  cedar  brakes,  and  there  Is  also 
evidence  to  the  effect  that  the  employes  of 
appellee,  who  were  engaged  in  the  work  of 
cutting  the  timber,  by  mistake  crossed  the  di- 
viding line  between  the  two  tracts,  and  cut 
timber  upon  the  appellant's  land,  under  the 
belief  that  they  were  cutting  on  the  land  of 
appellee  G%ere  is  possibly  some  evidence  in 
opposition  to  this  view,  but  however  this  may 
be,  the  trial  court  submitted  both  Issues  to  the 
Jury.  The  court  in  effect  Instructed  the 
Jury  that  if  the  parties  were  guilty  of  negli- 
gence In  going  upon  the  appellant's  land,  or 
If  the  trespass  was  Intentional,  then  the  ap- 
pellant would  b*  entitled  to  recover  tbe  value 


of  the  timber  in  its  converted  condition.  Tb^ 
were  also  Instructed  that  If  tlie  treqwas  was- 
tbe  result  of  Inadvertoice  or  mistake^  tben 
the  measure  of  damages  would  be  the  mere 
value  of  the  timber  at  the  time  it  was  cut 
This  last  Instruction  finds  support  in  the  case 
of  Railway  Co.  v.  Jones'  Ex'rs  (Tex.  Olv. 
App.)  77  S.  W.  955,  in  which  tbe  cases  of 
M.,  K.  ft  T.  By.  Co.  v.  Starr  (Tex.  Civ.  App.) 
65  S.  W.  393,  and  Brown  v.  Pope  (Tex.  (3Iv. 
App.)  66  S.  W.  42,  are  distinguished.  The- 
last  two  cases  were  properly  decided  on  the 
facts,  and  we  do  not  regard  that  they  are- 
overruled  by  the  first  case  cited,  or  that  tbete 
is  any  conflict  between  the  cases.  As  a  far- 
ther case  bearing  upon  this  subject  we  refer 
to  Hooper  v.  Smith  (Tex.  Civ.  App.)  S3  S. 
W.  66. 

What  we  have  said  disposes  of  tbe  first 
and  second  assignments  of  error.  Tbe  charge 
complained  of  In  the  tbird  assignment  of  er- 
ror was  properly  given,  and  what  we  have 
said  also  disposes  of  the  fourth  assignment 
of  error. 

The  charge  requested  by  the  appellant 
which  tbe  court  refused,  and  which  is  set 
ont  in  tbe  fifth  assignment  of  error,  is  as 
follows:  "You  are  further  charged  that  It 
is  not  necessary  to  make  defendant  liable  for 
a  tort  that  the  wood  and  timber  should  have 
been  removed,  but  If  you  believe  that  there 
were  206  posts  cut  on  plalntlfTs  land,  and  left 
thereon,  under  a  contract  or  agreement  be- 
tween defendant  and  one  C.  W.  Howe,  and  If' 
the  said  Howe  cut  said  206  posts  and  12  cords 
of  wood  by  direction  of  defendant  upon  plain- 
tiff's land,  and  cut  said  posts,  that  the  de- 
fendant was  negligent  in  failing  to  inform 
said  Howe  of  the  boundary  line,  then  the  de- 
fendant would  be  liable,  notwithstanding  ttM 
Ignorance  or  mistake  of  said  Howe  In  crosa- 
ing  the  boundary  line  and  cutting  the  timber, 
and  you  should  find  for  plaintiff  tbe  reason- 
able market  value  of  said  posts."  There  la 
some  evidence  In  tbe  record  tending  to  show 
that  Howe  was  not  the  agent  or  tbe  servant 
of  the  appellee  at  the  time  that  be  cut  i 
of  the  posts  and  wood  in  controversy.  It  i 
that  he  was  given  permission  by  the  appellee 
to  go  upon  the  ground  and  cut  poets  and 
wood,  for  which  be  was  to  account  to  tbe  ap- 
pellee. The  charge,  to  some  extent  Ignores 
this  phase  of  the  evidence ;  but  the  most  aeri- 
ouB  objection  to  the  charge  Is  that  It  aasomes 
that  if  the  appellee  negligently  failed  to  in- 
form Howe  of  the  boundary  line,  tiMn  be 
would  be  liable,  notwithstanding  the  Ignor- 
ance or  mistake  of  Howe  in  crossing  tbe- 
boundary  line.  Howe  testified  that  be  cot 
some  of  tbe  wood  on  Messer's  land  while  1m 
was  working  for  Walton,  and  that  be  got 
some  wood  from  Walton  on  the  east  side  of 
the  line.  "Postun  showed  me,  and  said  it 
was  the  dividing  line  between  Walton  and 
Messer.  Tbe  line  was  marked  on  trees  and 
rocks."  Tben  he  goes  on  and  testifies  as  to 
the  quantity  of  wood  that  be  cut  If  tb»  de- 
fendant failed  to  Inform  Howe  as  to  ttie- 
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wbereabonti  of  the  ffiTldlng  line,  micb  tellare 
would  not  be  actionable  negligence,  provided 
Howe  knew  of  the  existence  of  the  line 
from  other  soorceB.  There  la  no  evidence 
whatever  in  the  record  tending  to  contradl<^t 
the  testimony  of  Howe  that  he  was  informed 
as  to  the  whereabouts  of  the  dividing  line. 
If  be  possessed  sncb  Information,  and  knew 
of  the  location  of  the  line.  It  would  not  be 
necessary  for  the  appellee  to  give  him  further 
Information  upon  that  subject  The  charge 
Ignores  this  evidence.  The  requested  charge 
uses  the  expression  that,  "if  said  Howe  cut 
said  206  posts  and  12  cords  of  wood  by  di- 
rection of  defendant  upon  plaintlfTs  land," 
etc.  That  expression  was  calculated  to  con- 
vey to  the  Jury  the  idea  that  the  defendant 
directed  Howe  to  cut  the  timber  upon  plaln- 
tilTs  land.  There  is  no  evidence  warranting 
that  assumption.  The  defendant  gave  Howe 
permission  to  go  upon  his  land  and  cut  tim- 
ber, but  he  did  not  direct  Howe  to  cut  timber 
upon  plafetlfTs  land.  Assuming  this  to  be  a 
fact,  or  either  submitting  it  as  a  question  to 
be  passed  upon,  is  not  Justified  l>y  the  evi- 
dence in  the  record. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


AMERICAN  EXPRESS  00.  v.  ADAMS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    March  81, 
1906.) 

1.  Costs — ^Appeal    fbok    Jitstick — Reoovkbt 
OF  More  Favobabuc  Judouxnt. 

Under  Sayles'  Ann.  Civ.  Bt  1897,  arts. 
1436,  1438,  providing  that  a  party  appealing 
from  a  Jnatice  of  the  peace  shall  recover  costs 
on  the  appeal  in  case  he  obtains  a  more  favor- 
able Jadgment  than  he  suffered  before  the  Jns- 
tice,  unleRs,  for  i^ood  cause  to  be  stated  on  the 
record,  the  court  adjudged  otherwise,  where  a 
defendant  suffered  a  Judgment  for  $138.50  be- 
fore a  Justice  of  the  peace,  and  on  appeal  judg- 
ment was  again  rendered  against  it,  but  for 
only  $102.08,  it  wss  entitled  to  costs  on  the 
appeal,  in  the  absence  of  a  statement  In  the 
record  showing  why  costs  were  not  so  taxed. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  13, 
Cent.  Dig.  Costs,  {{  868,  872.] 

2.  Samx. 

Where  a  Judgment  appealed  from  was  er- 
roneous only  In  that  certain  costs  were  not 
avarded  to  appellant,  and  sncb  error  could 
have  been  corrected  on  a  motion  for  a  new  trial 
filed  in  the  trial  court,  but  appellant  neglected 
to  present  such  question  therein,  it  was  not 
entitled  to  costs  on  appeal. 

Appeal  from  Rains  County  Court;  J.  W. 
Pierson,   Judge. 

Action  by  E.  B.  Adams  and  others  against 
the  American  Express  Company.  From  a 
Judgment  for  plaintlfTs,  defendant  appeals. 
Reformed  and  affirmed. 

This  is  an  action  instituted  in  the  Justice's 
court  of  precinct  No.  1,  Rains  county,  Tex., 
on  the  12th  day  of  October,  1904.,  by  the 
plaintifFs  against  appellant  for  the  sum  of 
$200  damages,  alleged  to  have  been  sustained 
by  plain  tiffs  by  reason  of  delay  in  the  ship- 


ment of  814  crates  of  peaches  shipped  from 
Emory  July  7,  1904,  to  Omaha,  Neb.,  by  the 
American  Express.  March  7,  1906,  the  case 
was  tried  in  the  Justice's  court,  and  resulted 
in  Judgment  for  plalntlfFs  in  the  sum  of  $138.- 
60  and  costs.  The  defendant,  American  EIx- 
press  Company,  appealed  to  the  county  court 
of  Rains  county,  and  on  April  12,  1905,  the 
case  came  on  for  trial,  and  plaintiffs  filed 
their  second  amended  account,  alleging  the 
number  of  crates  of  peaches  shipped  to  have 
been  236,  of  the  value  of  $1  per  crate,  and 
alleging  that  by  the  carelessness  and  negli- 
gence of  defendant  the  shipment  was  delayed, 
to  their  damage  in  the  sum  of  $194,  for  which 
they  prayed  Judgment  April  13,  1906,  the 
case  proceeded  to  trial  before  a  Jury,  which 
resulted  In  a  verdict  for  plaintiffs  for  the 
sum  of  $102.08.  On  the  verdict  of  the  Jury, 
Judgment  was  rendered  tor  tlte  plaintiffs  for 
the  sum  of  $102.08,  with  Interest  at  the  rate 
of  6  per  cent  per  annum  and  all  costs  of 
suit  April  22, 1905,  defendant  filed  its  amend- 
ed motion  tor  new  trial,  which  was  overruled 
on  same  date,  and  from  which  Judgment  this 
appeal  is  prosecuted,  and  is  now  before  this 
court  for  review. 

McMahon  &  Rodes,  for  appellant  W.  W. 
Berzette,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts). 
The  only  assignment  of  error  that  we  deem 
meritorious  is  the  one  complaining  that 
there  was  error  in  taxing  the  costs  of  the 
county  court  against  appellant  The  Judg- 
ment in  the  Justice's  court  was  for  $138.50, 
and  on  appeal  by  appellant  to  the  county 
court  it  was  reduced  to  $102.08.  The  costs 
of  both  courts  are  taxed  against  defend- 
ant, appellant  here.  This  was  error.  The 
statute  provides  in  such  case  that  the 
party  appealing  shall  recover  the  costs  of  the 
court  above  (Sayles'  Ann,  Civ.  8t  1897,  art 
1436),  except  where  for  good  cause,  to  be 
stated  on  the  record,  the  court  adjudges  the 
costs  otherwise  (Sayles*  Ann.  Civ.  St  1897, 
art  1488).  Then  is  no  statement  in  the  rec- 
ord showing  why  the  costs  in  tlte  county 
court  were  taxed  against  appellant  or  that 
shows  why  the  provisions  of  article  1436  do 
not  apply.  The  Judgment  will  be  reformed,  and 
the  costs  In  the  county  court  taxed  against 
the  appellee.  This  error  In  the  Judgment  was 
not  specifically  pointed  out  in  appellant's  mo- 
tion for  new  trial,  and  the  record  fails  to  dis- 
close that  the  court's  attention  was  called  to 
the  same.  The  appellant  by  proper  motion, 
could  have  had  the  Judgment  corrected  in  the 
trial  court  and  this  failure  to  do  so  has  ne- 
cessitated an  appeal  to  this  court  In  such 
case  it  should  be  taxed  with  the  costs  in  this 
court  Montrose  v.  Fannin  County  Bank 
(Tex.  Civ.  App.)  23  8.  W.  709;  Railway  Co. 
V.  Henderson  (Tex.  Sup.)   18  S.  W.  432. 

The  Judgment  Is  reformed,  and  the  costs 
of  the  county  court  are  adjudged  against  ap- 
pellee.   As  thus  reformed,  it  is  affirmed. 

Reformed  and  affirmed. 
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TEXAS  &  N.  O.  R.  CO.  t.  GARRETT. 

(Court  of  Civil  Appeals  of  Texas.     March  10, 
1906.) 

Justices  or  thx  Peacib — ExEcxnioK — Fobk- 
AS.  HxquiSTTBa. 

Rev.  St.  1895,  art.  1643,  providing  that 
the  jadgment  of  a  justice  shall,  among  other 
thingB,  direct  the  issuance  of  such  process  as 
ma;  be  necessary  to  carry  the  judgment  into 
execution,  does  not  render  a  justioes'  judgment 
void  merely  because  it  does  not  in  terms  pro- 
vide for  the  issuance  of  execution  or  other 
process. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; O.  P.  Dougherty,  Special  Judge. 

Suit  by  C.  A.  Oarrett  against  the  Texas 
A  New  Orleans  Railroad  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and 
Chester,  Crawford  &  Chester,  for  appellant 
Fleming  &  Fleming,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought 
by  appellant  to  enjoin  the  execution  of  the 
following  Judgment:  "Garrett  Commission 
Co.  T.  Texas  &  New  Orleans  R.  R.  Co.  No. 
2,297.  In  the  Justice  Court  of  Precinct  No. 
1,  Jefferson  Connty,  Texas.  On  this,  the  15th 
day  of  November,  came  the  above  cause  regu- 
larly for  trial,  and,  both  parties  having  an- 
nounced ready  for  trial  and  having  waived 
a  Jury,  the  court  heard  the  evidence  and  ar- 
gument of  counsel,  and  it  is  of  the  opinion 
ttiat  the  law  and  the  facts  are  for  the  plain- 
tiff; so  it  is  here  ordered  that  the  plaintiff, 
Oarrett  Commission  Company,  do  have  and 
recover  of  and  from  the  defendant,  Texas  & 
New  Orleans  Railroad  Company,  the  sum  of 
119.99  and  costs  of  suit  B.  K.  Pope,  Justlcfe 
of  the  Peace,  Precinct  No.  1,  Jefferson  Coun- 
ty, Texas."  The  theory  upon  which  the  suit 
was  brought  and  the  proposition  presented 
and  urged  In  appellant's  brief  Is  that  this 
Judgment  Is  unenforceable  and  void  because 
It  does  not  In  terms  provide  for  the  Issu- 
ance of  execution  or  other  process  for  Its 
enforcement  This  contention  Is  based  upon 
article  1643  of  our  Revised  Statutes  of  1895, 
relating  to  Judgments  rendered  in  a  Justice 
court  This  article  is  as  follows :  "The  Judg- 
ment, shall  be  recorded  at  length  in  the  Jus- 
tice's docket  and  shall  be  signed  by  such  Jus- 
tice. It  shall  dearly  state  the  determination 
of  the  rights  of  the  parties  in  the  subject 
matter  of  controversy  and  the  party  who 
shall  pay  the  costs,  and  shall  direct  the  is- 
suance of  such  process  as  may  be  necessary 
to  carry  the  Judgment  Into  execution."  It 
Is  urged  by  appellant  that  this  provision  of 
the  statute  is  mandatory,  and  the  failure  of 
the  Justice  to  comply  therewith  rendered  the 
Judgment  void. 

We  cannot  accept  this  proposition  as 
sound.  Prior  to  the  adoption  of  the  Revised 
Statutes  of  1879,  there  was  no  statute  pro- 
viding that  the  Judgment  of  a  Justice  court 
sliould   direct  the   Issuance  of   the  process 


necessary  to  Its  enforcement  and  any  memo- 
randum made  by  the  Justice  which  suiBcleot- 
ly  Indicated  what  his  Judgment  ui>on  tbe  is- 
sues In  the  case  was  had  been  nnlfbrmly 
held  by  our  courts  to  be  a  valid  Judgment 
Clay  ▼.  Clay,  7  Tex.  251 ;  Wahrenl)erg  t.  Hor- 
an,  18  Tex.  59 ;  Howerton  ▼.  Lnckle,  18  Tex. 
287;  Roberta  v.  Connellee,  71  Tex.  11,  8  S.  W. 
626.  In  the  enactment  of  the  statute  above 
quoted,  the  manifest  purpose  of  the  Legisla- 
ture was  to  require  Justices  of  tbe  peace  to 
be  more  accurate  in  keeping  their  dockets 
and  tn  tbe  entry  of  Judgments  thereon,  bat 
we  do  not  think  it  was  the  legislative 
Intent  that  a  failure  to  comply  with  these 
requirements  should  render  tbe  Judgment 
void,  and  this  effect  should  not  be  given  to 
the  use  of  the  word  "shall"  In  the  atatnte. 
The  case  of  Railway  Co.  v.  Thigpen  (Tex. 
Civ.  App.)  57  S.  W.  66,  holds  that  tbe  fail- 
ure to  comply  with  the  provisions  of  tbe 
statute  above  quoted  does  not  render  a  Jus- 
tice court  Judgment  void.  We  ttiAik  that, 
under- well-established  rules  of  statutory  con- 
struction, the  pro-vision  of  the  statute  requir- 
ing the  Judgment  to  direct  the  Issuance  of 
process  should  be  held  to  be  merely  directory, 
and  therefore  the  trial  court  properly  sus- 
tained a  general  demurrer  to  plalnttfTs  pe- 
tition, and,  plaintiff  having  declined  to 
amend,  the  Judgment  dismissing  tbe  suit 
should  be  affirmed. 
Affirmed. 


STUART  V.  OOLB  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Ifardi  81« 
^06.) 

1.  DlVOBCE DiCBEE OOITCLU8IVENE8S. 

A  decree  of  divorce,  l>elng  a  judgment  in 
rem,  has  extraterritorial  force,  and  is  conduc- 
ive on  the  parties,  though  one  of  them  was  at 
the  time  it  was  granted  a  nonresident  t>f  the 
state. 

[Ed.  Note. — For  cases  in  point  see  ▼<d.  17, 
Cent.  Dig.  Divorce,  {(  559-661.] 

2.  Same — Coixatkbai,  Attack. 

A  decree  of  divorce  may  be  collaterally  at- 
tacked by  showing  that  the  court  which  ren- 
dered It  was  without  jurisdiction. 

[Ed.  Note. — For  cases  in  jioint  see  vol.  17, 
Gent  Dig.  Divorce,  i  549.] 

8.  Same — JtTBisDicnoN  of  Ooxrer. 

Where  the  steps  required  by  the  statute  of 
a  foreign  state  in  order  to  confer  upon  the 
court  thereof  power  to  render  a  decree  of  di- 
vorce were  taken,  jurisdiction  attached,  and 
the  decree  was  binding  on  defendant  though 
she  was  a  nonresident  and  no  personal  service 
was  bad  on  her,  and  she  did  not  enter  an  ap- 
pearance. 

4.  Same — Pbockss— Natcbb. 

A  warning  order  issued  In  a  suit  for  di- 
vorce brought  in  the  courts  of  Arkansas,  warn- 
ing defendant  a  nonresident  to  appear  in  the 
action,  is  not  a  writ  or  judicial  process,  within 
the  statute  of  Arkansas  providing  that  writs  or 
judidal  process  shall  run  In  the  name  of  the 
state. 

5.  Sake — Skbtice  or  Pbocess — Pubucatioit 
— PROor  of  Pubucatioit — SxTFFiciBircT. 

The  statute  of  Arkansas  provides  that  a 
warning  order  in  a  suit  for  divorce  against  a 
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DonreRident  shall  be  pnblbhed  weekly  In  a 
newspaper  for  at  least  four  weeks.  The  affi- 
davit of  pabllcation  of  a  warning  order  averred 
that  the  order  was  published  in  a  weekly  news- 
paper for  six  consecutive  weelcs  commencing 
April  18th  and  ending  May  23d  following.  Held, 
that  the  affidavit  showed  that  the  order  was 
published  once  each  week  on  the  dates  of  the 
publication  of  the  paper,  and  was  sufficient. 
e.  Pbocess — Sebvicz  by  Publioatiow — Psoor. 
The  fact  that  a  person  making  an  affidavit 
of  publication  of  process  in  a  newspaper  signs 
himself  "poblisher,"  instead  of  "editor,  propri- 
etor, or  manager,"  does  not  make  proof  of 
publication  defective,  though  the  statute  re- 
quires that  the  proof  shall  be  made  by  the 
editor,  proprietor,  or  manager"  of  the  news- 
paper; the  word  "publisher"  being  used  in  the 
sense  of  proprietor  or  manager. 

T.   DiTOBCB — DECBEB  —  RkCITALS  —  C!0NCLT7- 

SIVENE8S  AS  Asahtst  Couatkbai,  Attack. 
Where  the  recitals  in  a  decree  of  divorce 
granted  by  a  court  of  Arkansas  show  the  steps 
necessary  to  confer  jurisdiction  on  such  court 
over  defendant,  a  nonresident,  the  recitals,  un- 
der the  eznresa  provisions  of  Sand.  &  H.  Dig. 
Ark.  {  4191,  are  conclusive  in  a  collateral  at- 
tack on  the  decree  based  on  want  of  sorvioe  on 
defendant 

Appeal  from  District  Ck>art  Hill  County; 
Nelson  Phillips,  Judge. 

Action  by  Lk  S.  Cole  and  others  against 
Sarah  Stuart  and  others.  From  a  Judgment 
for  plaintiffs,  defendant  Sarab  Stuart  ap- 
peals.   Affirmed. 

R.  H.  Sayers  and  Vaugban  &  Works,  for 
appellant  Morrow  te  Smithdeal,  for  appel- 
lees. 


BOOKHOTTT,  J.  Appellees,  as  plaintiffs 
below,  on  the  20th  day  of  January,  1904,  filed 
tbelr  original  petition  in  the  district  court 
of  Hill  county,  Tex.,  against  Sarah  Stuart, 
appellant,  and  Thomas  Moss  and  wife,  in  the 
form  of  an  action  of  trespass  to  try  title  to 
recover  the  title  and  possession  of  90  acres  of 
land  out  of  the  Joseph  Creer  I<eague,  in  Hill 
county,  Tex.,  alleging  eviction  therefrom  Jan- 
nary  1,  1902.  On  the  29th  day  of  August 
1904,  appellant  filed  her  second  amended 
original  answer,  same  consisting  of  generol 
denial,  special  plea,  alleging  that  appellant 
was  the  lawful  and  surviving  wife  and  widow 
of  H.  A.  Stnart,  deceased,  under  whom  plain- 
tiffs claim  title  to  the  property  Involved  in 
this  suit  as  heirs;  alleging  she  and  the  said 
H.  A.  Stuart  were  married  in  Hill  county, 
Tex.,  August  S,  1887,  and  continued  to  live 
together  as  husband  and  wife  In  said  Hill 
county  until  on  or  about  January  30,  1888, 
on  which  date  he  separated  himself  from  ap- 
pellant and  continued  to  live  apart  from  her 
without  her  consent  until  bis  death ;  that  said 
proi>erty  sued  for  was  occupied  by  said  H.  A. 
Stnart  now  deceased,  and  appellant  as  their 
homestead  up  to  on  or  about  January  80, 
1888;  that  said  property  is  now  the  home- 
stead of  defendant  and  has  been  continuous- 
ly since  said  abandonment,  and  that  she 
never  abandoned  same  as  her  homestead ;  that 
the  decree  of  divorce  <d>tained  by  the  said  H. 
A.  Stnart  In  the  circuit  court  of  Boone  coun- 
ty, Ark.,  on  the  28th  diiy  of  July,  1891,  was 
ft2S.W.— 66 


void  and  of  no  effect,  for  the  want  of  the  Jn- 
risdiction  of  said  court  on  account  of  failure 
to  secure  service  of  citation  on  appellant,  as 
required  by  law;  that  said  decree  could  not 
determine  her  status  as  a  citizen  of  the 
state  of  Texas  as  to  her  property  rights,  or 
devest  her  property  of  right;  that  said  H. 
A.  Stuart  died  about  the  year  1902,  intestate, 
and  left  no  child  or  children  or  their  descend- 
ants surviving  blm ;  that  appellant  is  an  heir 
of  said  H.  A.  Stuart;  that  he  was  her  said 
lawful  husband  at  the  time  of  his  death; 
and  that  as  such  heir  she  is  entitled  to  one- 
half  In  fee  simple  of  said  land  sued  for,  and 
Is  entitled  to  claim  homestead  interest  In  all 
of  said  land  during  her  natural  life,  and  so 
long  as  she  may  use  said  land  as  a  home- 
stead The  trial  court  Instructed  a  verdict 
for  plalntlfTs,  and,  in  accordance  with  such 
verdict  Judgment  was  entered  for  plaintiffs. 
Defendant  perfected  an  appeal. 

It  Is  contended  that  the  court  erred  In 
Instructing  the  Jury  to  return  a  verdict  for 
the  plaintiffs,  because  the  evidence  of  the 
proceedings  In  the  suit  for  the  divorce  In  said 
circuit  court  of  Boone  county  established  the 
fact  that  said  court  had  not  acquired  Juris- 
diction to  hear  and  determine  said  cause.  In 
that  no  legal  service,  constructive  or  actual, 
had  been  had  on  the  defendant  In  said  di- 
vorce proceedings.  Appellant  was  divorced 
from  H.  A.  Stuart  by  decree  of  the  circuit 
court  of  Boone  county,  Ark.,  In  1891.  Was 
this  decree  void  for  the  want  of  Jurisdiction 
over  the  appellant,  the  defendant  In'  the  di- 
vorce suit?  A  decree  of  divorce  is  a  pro- 
ceeding In  rem,  and  terminates  the  marriage 
relation.  Being  a  Judgment  In  rem,  it  has 
extraterritorial  force,  and  Is  binding  and  con- 
clusive on  the  parties  to  the  cause  although 
one  of  them  was  at  the  time  it  was  granted  a 
nonresident  of  the  state  in  which  the  divorce 
was  granted.  Greenleaf  on  Bv.  {  B25 ;  Spear 
on  Married  Women,  f  362 ;  9  Am.  ft  Bug.  Bnc. 
Law,  p.  945  (2d  Bd.);  Hunt  v.  Hunt,  22  N. 
Y.  217;  Black  on  Judgments,  i  928.  Such 
decree,  however,  may  be  collaterally  attacked 
by  showing  that  the  court  which  rendered  It 
was  without  Jurisdiction.  Morgan  v.  Morgan 
(Tex.  Civ.  App.)  21  S.  W.  155;  Chunn  v. 
Gray,  51  Tex.  114.  The  decree  recites:  "On 
this  day  comes  the  plaintiff  by  bis  attorney, 
William  Keener,  and  this  cause  came  on  to  be 
heard  on  the  complaint  of  plaintiff  unan- 
swered, the  report  of  the  attorney  ad  litem 
for  said  nonresident  defendant  and  the  proof 
introduced,  and  the  court  finds  that  an  af- 
fidavit has  been  filed  by  the  plaintiff  In  this 
cause  that  said  defendant  was  a  nonresident 
of  this  state  at  the  commencemeht  of  this 
suit;  that  a  warning  order  had  been  made 
by  the  clerk  in  this  case,  and  published  in  the 
manner  and  for  the  length  of  time  provided 
by  law ;  that  N.  B.  Crump,  an  attorney  of  this 
bar,  had  been  duly  appointed  for  the  defend- 
ant for  more  than  sixty  days  before  the  be- 
ginning of  this  term;  that  the  cause  of  this 
bin  for  divorce  occurred  In  the  state  of  Ar- 
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kansas,  and  wltbln  five  years  before  the  be- 
ginning of  tbls  suit,  and  tbat  the  plaintiff  has 
been  a  bona  fide  resident  of  this  state  for 
more  than  one  year  prior  to  the  bringing  of 
this  suit;  that  the  plalntlfC  and  defendant 
were  legally  married  In  said  state,  and  that 
the  defendant  had  willfully  abandoned  said 
plalntlfT  for  more  than  one  year  prior  to  the 
filing  of  this  complaint  herein."  A  certified 
copy  of  the  following  proceedings  had  in  said 
cause  was  read  in  evidence:  (1)  Affidavit  of 
H.  A.  Stuart  that  Sarah  Stuart  is  a  non- 
resident of  the  state  of  Arkansas.  (2)  Order 
of  the  clerk  of  Boone  county.  Ark.,  .appointing 
N.  B.  Crump,  a  practicing  attorney,  to  repre- 
sent the  nonresident  defendant  (3)  Warning 
order  issued  by  the  clerk  of  said  Boone  county 
circuit  court  In  said  divorce  case,  as  follows : 
"Warning  Order.  H.  A.  Stuart,  plaintiff,  va 
Sarah  Stuart,  defendant  Boone  county  cir- 
cuit court  The  defendant,  Sarah  Stnart,  Is 
warned  to  appear  in  this  court  within  thirty 
days,  and  answer  the  complaint  of  plaintiff, 
H.  A.  Stuart"  (4)  Certificate  of  publication: 
"I  hereby  certify  that  the  annexed  advertise- 
ment was  inserted  in  the  Harrison  Times,  a 
weekly  newspaper  published  at  Harrison, 
Boone  county.  Ark.,  for  six  consecutive  weeks, 
commencing  on  the  18th  day  of  April,  1891, 
and  ending  on  the  23d  day  of  May,  1891.  J. 
R.  Newman,  Publisher.  Sworn  to  and  sub- 
ecrlbed  before  me  this  the  28th  day  of  July, 
1891,  W.F.Mitchell,  Clerk."  (5)  Report  of  a^ 
tomey  N.  B.  Crump:  "Boone  county  circuit 
court  H.  A.  Stuart  plaintiff,  vs.  Sarah  Stu- 
art, defendant  Now  on  this  day  comes  N.  B. 
Crump,  attorney  for  the  nonresident  defend- 
ant, and  reports  to  the  court  after  inquiry  he 
has  been  unable  to  find  defendant's  where- 
abouts." It  was  shown  that  Mrs.  Sarah  Stu- 
art had  never  lived  In  the  state  of  Arkansas, 
and  that  no  personal  service  was  had  upon 
her,  nor  did  she  have  notice  of  the  divorce 
suit  Were  the  steps  required  by  the  statute 
of  Arkansas  In  order  to  confer  upon  the  cir- 
cuit court  of  Boone  county  power  to  render 
the  decree  in  the  proceedings  taken?  If  so, 
jurisdiction  attached,  and  the  decree  was 
binding  upon  the  defendant  In  that  case,  the 
appellant  here,  notwithstanding  she  was  at 
the  time  a  resident  of  Texas,  and  no  personal 
service  was  had  upon  her,  and  she  did  not 
enter  an  appearance  In  the  case. 

Plaintiff  In  the  divorce  suit  when  he  filed 
his  suit  made  an  affidavit  tbat  Sarah  Stuart, 
defendant  was  a  nonresident  of  the  state  of 
Arkansas,  The  statute  of  Arkansas  provides : 
Where  it  appears  by  the  affidavit  of  the  plain- 
tiff, filed  In  the  clerk's  office  at  or  befbre  the 
commencement  of  the  action,  that  the  defend- 
ant Is  a  nonresident  of  the  state,  the  clerk 
shall  make  upon  the  complaint  a  warning  or- 
der, warning  such  defendant  to  appear  in  the 
action  within  30  days  from  the  time  of  mak- 
ing the  order.  Warning  orders  are  required 
to  be  published  weekly  in  a  newspaper  for  at 
least  four  weeks.  A  defendant  against  whom 
a  warning  order  has  been  made  and  published 


Is  deemed  to  have  been  eonstmctlTely  Bom- 
moned  on  the  thirtieth  day  after  the  making 
of  the  order,  and  the  action  may  proceed  ac- 
cordingly. The  publication  of  the  warning 
order  Is  shown  by  the  affidavit  of  the  editor, 
proprietor,  manager,  or  chief  accountant;  with 
a  copy  of  said  advertisement  annexed,  stating 
the  number  of  times  and  the  date  of  the  pa- 
pers in  which  the  same  are  published.  It  is 
further  provided  that  all  writs  and  other 
Judicial  process  shall  run  In  the  name  of  the 
state  of  Arkansas. 

It  Is  Insisted  that  the  warning  order  did 
not  run  in  the  name  of  "the  state  of  Ar- 
kansas," and  did  not  issue  by  virtue  of  an 
order  of  the  Judge  of  said  circuit  court,  and 
the  affidavit  of  publication  of  the  warning 
order  did  not  state  the  number  of  times  it 
was  published,  nor  the  dates  of  the  papers 
In  which  it  was  published,  and  said  afiSdavit 
did  not  state  that  the  party  making  said  afiS- 
davit was  the  editor,  manager,  proprietor,  or 
chief  accountant  of  said  newspaper,  and  for 
this  reason  the  court  did  not  have  Jurisdiction 
to  render  the  divorce  decree.  It  is  clear  that 
the  clerk,  under  the  statute  of  Arkansas,  was 
authorized  to  make  the  warning  order,  and 
that  it  was  not  necessary  that  the  same 
should  be  made  by  the  court  There  was  no 
statute  of  Arkansas  Introduced  in  evldesoe 
requiring  a  warning  order  to  run  in  the 
name  of  the  state.  It  is  argued  that  the 
warning  order  is  "a  writ  or  Judicial  proceas," 
and  that  the  statute  requires  all  writs  and 
other  Judicial  process  to  run  In  the  name 
of  the  Btata  No  decision  of  that  state  baa 
been  cited  holding  such  order  to  be  a  writ 
or  Judicial  process.  In  the  absence  of  au- 
thority, we  are  of  the  opinion  that  such  warn- 
ing order  Is  not  a  writ  or  Judicial  process, 
within  the  meaning  of  the  statute  of  that 
state,  but  simply  an  order  indorsed  on  the 
complaint,  directing  how  service  on  the  de- 
fendant shall  be  made.  The  affidavit  at- 
tached to  the  publication  was  made  by  the 
publisher  of  the  newspaper,  and  does  not 
state  the  number  of  times  and  the  dates  of 
the  papers  in  which  it  was  published.  The 
affidavit  states  that  the  order  was  published 
in  a  weekly  newspaper  for  six  conaecutlTe 
weeks,  commencing  the  18th  day  of  April. 
1891,  and  ending  the  2Sd  day  of  May,  1891. 
The  only  construction  to  be  placed  on  this 
language  is  that  It  was  published  six  times 
In  a  weekly  newspaper  for  six  consecutive 
weeks  between  the  dates  moitloned.  It  be- 
ing a  weekly  newspaper  would  necessarily 
imply  that  it  was  published  once  each  week 
on  the  dates  of  the  publication  of  such  pa- 
per. The  fact  that  the  party  making  the 
affidavit  signs  himself  "publisher,"  Instead 
of  "editor,"  "proprietor,"  or  "manager,"  does 
not,  we  think,  make  the  return  defective. 
If  the  word  "publisher,"  as  used  in  the  af- 
fidavit, was  used  in  the  sense  of  "proprie- 
tor" or  "manager,"  then  an  affidavit  made 
by  a  publisher  of  a  newspaper  meets  the 
requirements  of  the  stfitDta.    Hie  definition 
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of  that  word  la  m  nearly  synonymous  to  that 
of  the  words  "proprietor"  and  "manager"  tbat 
when  nsed  in  the  smse  of  a  publisher  of  a 
newspaper  it  means  the  same  as  manager  or 
proprietor,  and  is  sufficient.  Again,  the  de- 
cree in  the  divorce  proceedings  recites  all 
the  material  steps  necessary  to  be  taken  un- 
der the  Arkansas  statute  to  cite  a  nonresi- 
dent of  tbat  state  by  publication.  The  decree 
■hows  that  the  court,  in  effect,  passed  upon 
these  facts,  and  found  that  service  had  been 
made  in  accordance  with  the  statute.  Under 
the  statute  and  decisions  of  that  state,  such 
recitations  in  the  Judgment  are  evidence  of 
the  facts  recited.  Section  4191,  Sand.  &  H. 
Dig.  Ark.;  Borden  v.  State,  11  Ark.  619,  44 
Am.  Dec.  217;  Boyd  v.  Roane,  49  Ark.  409, 
6  S.  W.  704  The  recitals  in  the  Judgment 
are  evidence  of  the  facts  recited,  and  in  a 
collateral  attack  uix>n  the  Judgment,  such  as 
is  here  made,  are  conclusive  as  to  the  mat- 
ters here  claimed  to  show  want  of  service. 
Henry  v.  Allen,  82  Tex.  89,  17  S.  W.  516; 
Clay  ▼.  Clay.  18  Tex.  196;  Pennoyer  v. 
Neff,  96  U.  S.  714,  24  L.  Ed.  665 ;  Hardy  v. 
Beaty,  84  Tex.  562,  19  S.  W.  778,  31  Am.  St 
Rep.  80;  Mllbum  v.  Smith  (Tex.  Civ.  App.) 
83  S.  W.  9ia 

We  conclude  that  the  circuit  court  of 
Boone  county  had  the  power  to  render  the 
decree  of  divorce,  and.  It  being  shown  that 
the  land  sued  for  was  the  separate  property 
of  H.  A.  Stuart,  and  not  the  homestead  of 
H.  A.  Stuart  and  Sarah  Stuart,  at  the  time 
such  decree  was  pronounced,  the  court  did 
not  err  In  instructing  a  verdict  for  plaintiffs 
below,  appellees  here. 

The  Judgment  Is  affirmed. 


OroDlNGS  et  al.  v.  THOMPSON. 

(Court  of  OItU  Appeals  of  Texas.     March  28, 
1906.     Rehearing  denied  April  2S,  1900.) 

1.  B0Uin>ABIKS — IlTOOirSIBTBHT    SXTBTBT  —  USl 

or  Field  Notjcs. 

Where  two  calls  of  a  survey  are  necessarily 
inconsistent,  and  there  is  nothing  on  the  gronnd 
connecting  itself  with  the  original  snrvey  to  ex- 
plain the  variance,  the  field  notes  of  the  sorvey- 
or  may  be  looked  to,  to  throw  light  on  the  Ques- 
tion. 

[Kd.  Mote. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  i  172.] 

3.    SaHB  —  LXNOTH  OT  BOURDABT  —  QuXSnOIT 

roB  Jttbt. 

Upon  an  issue  as  to  the  length  of  certain 
boundary  lines,  evidence  held  to  require  submis- 
sion of  the  question  to  the  Jury. 
8.  Sams — Iitstbdctioitb. 

In  an  action  involving  the  location  of  a 
line  forming  the  western  boundary  of  plaintifTs 
and  the  eastern  bomidary  of  defendant's  land, 
it  appeared  tbat  the  west  line  of  plaintiff's 
tract  was  descriiied  as  beginning  at  the  south 
end  of  defendant's  previously  established  east- 
ern boundary,  and  running  thence,  along  the 
line,  a  certain  distance.  The  court  instructed 
that  the  only  issue  in  the  case  was  the  true  lo- 
cati<«  of  the  western  boundary  line  of  plain- 
tifTs  land,  but  further  instructed  that,  if  the 
southeast  comer  of  defendant's  land  was  located 
as  daimed  by  plaintiff  the  verdict  should  be 


for  plaintiff,  while,  if  it  was  located  as  daimed 
by  defendant,  the  finding  should  be  for  him. 
Meld,  that  the  instruction  was  not  prejndidal 
to  defendant  on  the  ground  that,  as  aefendaa^s 
survey  was  tlie  older  and  plaintiff's  survey 
called  for  one  corner  of  defendant's  snrvey  as 
its  beginning  point,  the  location  of  plaintifTs 
snrvey  was  immaterial. 
4.   Trial — IiraxBuonoKS — BZAOOKBAXiiro   Im- 

POBIANCB  or   ISBtrBB. 

In  an  action  involving  the  location  of  a 
boundary  line  between  land  of  plaintiff  and  that 
of  defendant.  It  appeared  that  plaintUTs  west- 
ern boundary  was  described  as  l>eginning  at  the 
southeast  corner  of  defendanta  land,  and 
thence  running  north,  along  defendant's  east 
line,  for  a  certain  distance.  The  issue  arose 
from  a  dispute  as  to  the  length  of  defendant's 
southern  boundary;  defendant  claiming  that  it 
ran  a  certain  distance  from  his  soutliwest  cor- 
ner, and  plaintiff  claiming  that  it  ran  a  certain 
lesser  distance,  so  as  to  cause  defendant's  cor- 
ner line  to  be  farther  to  the  west,  thns  includ- 
ing more  land  In  plaintifTs  survey.  Defend- 
ant's contention  was  based  UT>on  the  theory 
that  the  southern  boundary  of  his  survey  must 
necessarily  be  extended  as  claimed  bv  him  la 
order  tbat  the  eastern  boundary  which  was 
described  as  a  due  north  line  should  meet  the 
point  at  which  the  northern  boundary  was  de- 
Bcriiied  as  commendng.  The  court  Instructed 
that  the  only  issue  in  the  case  was  the  true  lo- 
cation of  the  western  boundary  of  plaintiffs 
land  and  eastern  bonndary  of  the  sonUi  half  of 
defendant's  land.  Held,  that  this  was  not  ob- 
jectionable as  withdrawing  the  north  line  of  de- 
fendant's land  from  the  consideration  of  the 
Jury  and  exaggerating  the  importance  of  the 
south  line. 
6.  Saiik. 

An  instruction  that,  in  arriving  at  the  true 
line,  the  Jury  should  determine,  if  possible,  the 
lines  origipally  run  by  the  surveyors  who  made 
the  surveys,  was  erroneous  because  leading  the 
jury  to  give  undue  weight  to  the  survey  of 
plaintiff's  tract  which  was  made  after  tliat  of 
defendant's  and  which  took  the  disputed  bound- 
ary line  as  one  of  plaintiff's  boundaries. 

Appeal  from  District  Court,  Harris  Conn- 
W.  P.  Hamblen,  Judge. 
LCtlon  by  Blizabeth  B.  Thompson  against 
D.  O.  Olddlngs  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

Searcy  &  Searcy  and  Hntcheson,  Campbell 
ft  Hutcheson,  for  appellants.  Byers  ft  By- 
ers,  for  appellee. 

JAMES,  C.  J.  The  patent  to  the  William 
Whitlock  league,  granted  in  1824,  contained 
field  notes  as  follows: 

"From  the  lower  comer  of  the  league  of 
Frederick  Rankin  the  surveyor  began  on  said 
bank  of  said  river  and  drew  2,800  varas  east 
along  the  lower  boundary  line  of  said  Rankin 
league  where  a  mound  was  placed;  thence 
south,  6,000  vrs,  where  another  mound  was 
placed ;  thence  west,  4,700  vrs,  to  said  San  Ja- 
dnto  river,  where  another  mound  was  placed 
10  vrs  from  red  oak  S.  B.  marked  W.  W. ; 
thence  along  the  river  meanders  towards  the 
beginning  of  the  first  line,  containing  Inside 
of  said  lines  the  quantity  of  one  league  of 
land  in  super  Ada  bounded  on  the  west  by 
the  San  Jacinto  river,  and  on  the  north  by 
the  Frederick  Rankin  league." 

The  English  field  notes  duly  certified  from 
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tbe  land  office  bb  a  true  and  correct  copy  of 
the  original  field  notes  are  as  follows : 

"William  Whltlock.  Title  Iwned  Aug. 
16/24  VoL  2,  p.  424,  Harris  Go.  February 
27th.  182S.  Field  notes  of  a  league  of  land 
granted  to  Wm.  Whltlock  surveyed  by  Isaac 
Hughes  nnder  the  direction  of  the  conunls- 
sloners.  Baron  de  Bastrop  and  Empresario 
8.  F.  Austin :  Beginning  at  the  S.  W.  comer 
of  F.  H.  Rankin's  league  on  the  east  side  of 
the  San  Jacinto  river ;  thence  down  the  river 
with  its  meanders,  giving  three  miles  front, 
set  np  the  S.  W.  comer,  from  which  8.  46° 
a,  10  TTS.,  red  oak  marked  W  W,  N  T"  W. 
red  oak  marked  D;  thence  D.  east,  4,700 
varas,  set  np  the  S.  B.  comer  in  the  prairie 
on  a  stake;  thence  D.  north,  5,000  varas,  set 
np  tbe  N.  B.  comer  on  the  south  boundary 
of  F.  H.  Rankin's  league;  thence  with  his 
line  to  tbe  beginning  comer  on  the  bank  of 
the  river.     Surveyed  by  me. 

"Isaac  Hughes. 

VACAMT  LANO 


eAST  BO  UNO   SOOO  VS. 


"General  Land  Office,  Austin,  Texas,  Jan- 
nary  7th,  1905. 

"I,  J.  T.  Robinson,  chief  clerk  and  acting 
OommlBsioner  of  the  General  Land  Office  of 
the  state  of  Texas,  do  hereby  certify  that  the 
above  and  foregoing  is  a  true  and  correct 
copy  of  the  original  field  notes  as  appeared 

on  page  139  of  volume  1,  No.  ,  which 

said  volume  Is  kept  as  an  archive  of  this  of- 
fice. 

"In  testimony  whereof,  I  hereunto  set  my 
hand,  and  affix  the  impress  of  the  seal  of  said 
office  tbe  date  last  above  written. 
"J.  T.  Robinson, 
"Ohf.  Ollc  &  Acfg  Cmn'r.  General  Land  Of- 
fice." 

Appellee^  who  was  plaintiff,  Is  the  owner 
of  the  Hannah  Nash  labor,  the  field  notes 
of  which  called  for  It  to  begin  at  Whitlock's 
8.  B.  comer;  thence  north  with  said  Whit- 
lock's line,  2,469%  varas,  to  a  stake;  thence 
ease  406  Tara%  to  a  stake  on  Absolom  Reeves 


west  boundary  line  197%  varas  from  his  N. 
W.  comer;  thence  south  along  his  west 
boundary  line,  2,469%  varas,  to  his  8.  W. 
comer  on  Ametha  Wilson's  north  boundary 
line;  thence  west  with  tbe  line,  405  varaa, 
to  the  beginning.  Snrveyed  April,  18S9.  Ap- 
pellee was  admitted  to  be  the  owner  of  th« 
Hannah  Nash  labor  and  appellants  tbe  own- 
ers of  the  south  half  of  the  Whltlock.  The 
position  on  the  ground  of  the  south  line  of 
the  Rankin,  also  the  position  on  tbe  ground 
of  the  south  line  of  tbe  Whltlock,  were  not 
in  question,  except  in  respect  to  their  dis- 
tance from  the  river.  The  original  calls  on 
the  river  for  said  lines  are  not  found,  and 
there  are  now  no  original  marks  or  other 
evidences  on  the  ground  fixing  their  position, 
but  the  testimony  to  both  of  them  shows 
their  location  to  be  well  recognieed.  The  real 
issue  was  the  position  of  the  east  line  of  the 
Whltlock.  The  contention  of  the  plaintiff  was 
that  tbe  south  line  stopped  4,700  varas  from 
tbe  river  and  tbe  east  line  of  the  Whltlock 
began  there,  and  defendant  contended  that 
it  extended  out  6,050  varas,  because  It  wonid 
have  to  run  that  far  to  give  the  north  line 
the  length  of  2,800  varas.  The  Hannah  Nash 
labor  calling  to  begin  at  the  southeast  comer 
of  the  Whltlock  apparently  at  4,700  varaa 
from  tbe  river.  It  Is  evident  that  the  exten- 
sion of  the  Whltlock  south  line  to  a  distance 
of  6,050  varas  wonId  practically  crowd  It  oat 
The  Nash  labor,  as  platted  In  the  land  office. 
extends  north  about  half  the  distance  vt  ttM 
Whltlock  east  line,  and  immediately  adjoin- 
ing it  on  the  north  is  another  labor  the  Mc- 
Gabey,  which  occupies  the  remaining  dis- 
tance to  the  northeast  comer  of  the  Whlt- 
lock. The  field  notes  of  these  two  labors 
seem  to  place  one  directly  above  the  other, 
along  the  east  line  of  the  Whltlock.  It  ap- 
pears further  that  improvements  had  been 
placed  at  the  northeast  comer  of  the  Whlt- 
lock, upon  tbe  theory  that  that  comer  waa 
2,800  varas  from  the  river,  also  that  the  own- 
er of  the  McGahey  labor  treated  bla  land  as 
beginning  at  that  distance  from  the  river. 
On  the  other  hand,  we  see  from  the  original 
survey  of  tbe  Hannah  Nash  in  1839  that  the 
Surveyor  Trott  acted  upon  the  theory  that 
the  southwest  comer  of  the  Whltlock  was 
4,700  varas  from  the  river,  and  placed  this 
labor  accordingly.  It  is  evident  that.  If  the 
Hannah  Nash  la  thus  placed,  it  will  not  lie 
Immediately  below  the  McGahey  labor  as  tb« 
map  would  indicate,  but  westward  of  It.  It 
further  appears  from  some  of  tbe  testtmoDy 
that  if  the  south  line  of  the  Whltlock  Is  ran 
out  6,060  varas,  which  would  conform  to  tbe 
length  of  the  north  line  as  called  for  (2,800 
varas),  there  would  be  a  shortage  of  about 
350  acres  in  quantity,  and  If  run  4.700  varas 
the  shortage  would  be  still  greater. 

The  first,  second,  and  third  assignments  of 
error  assert  In  effect  that  the  testimony  waa 
such  as  not  to  admit  of  any  Ather  line  for 
the  south  line  of  th*  Whltlock  than  one  fixed 
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by  reference  to  its  north  line  extending  2,800 
varaa  from  the  river.  This  claim  Is  made 
upon  the  aBmuuption  that  the  north  line  of 
the  Whltlock  waa  not  only  a  recognized,  but 
was  a  marked,  line,  and  that  the  east  line  for 
a  portion  of  Its  course  waa  marked.  If  this 
were  home  out  by  the  record,  there  would 
be  good  reason  for  holding  that  such  north 
Use  would  control  the  construction  of  the 
■nrrey;  the  other  lines  and  comers  not  be- 
ing identified  by  any  marks  or  footsteps 
found  of  the  original  surveyor.  But  there  is 
absolutely  nothing  on  the  ground  in  the  way 
of  marks  with  reference  to  the  north  line  or 
any  other  which  are  or  can  be  distinguished 
as  plac^  there  by  the  original  surveyor.  The 
truth  is  that  there  is  nothing  found  on  the 
ground  in  reference  to  the  north  line  that 
would  show  footsteps  of  the  surveyor  along 
It  or  the  distance  he  traversed  in  running  it. 
If  he  ran  It  (the  same  is  so  of  the  south  line), 
so  that  the  court  would  have  bad  no  right  un- 
der the  evidence  here  to  assume  the  north 
line  was  established  for  the  distance  of  2,800 
varas  from  the  river  in  such  a  manner  as  tQ 
make  it  the  basis  of  the  other  lines,  and  to 
so  instruct  the  jury. 

When  the  calls  of  the  Whltlock  are  applied 
to  the  grotmd,  a  difficulty  is  presented  in 
this:  That  either  the  call  for  the  length  of 
the  south  line  or  that  of  the  north  line  was 
a  mistake.  The  north  line  cannot  be  2,800 
varas  long  and  the  south  line  4,700  varas, 
and  the  east  line  a  north  and  south  line. 
Either  the  north  line  is  2,450  varas  Ion£  to 
correspond  with  a  4,700-vara  line  on  the 
south,  or  the  south  line  has  to  be  B,200  varas 
long  to  correspond  with  a  2,800-vara  north 
line.  There  is  nothing  found  on  the  ground 
connecting  Itself  with  the  original  survey  to 
correct  or  explain  the  variance.  It  is  well 
established  that  in  such  a  case  the  field  notes 
of  the  surveyor  may  be  looked  to  to  throw 
light  on  the  question.  Johnson  v.  Archibald, 
78  Tex.  102,  14  S.  W.  266,  22  Am.  St  Rep. 
27;  Ayers  v.  Harris,  77  Tex.  115,  13  S.  W. 
768.  In  this  case  these  notes  werb  intro- 
duced. It  appears  from  them  that  the  origi- 
nal surveyor  began  at  the  southwest  comer 
of  the  Rankin  on  the  river,  and  ran  Boutt 
for  the  southwest  comer  of  the  survey  he 
was  making ;  thence  he  ran  east,  4,700  varas. 
where  be  set  a  stake  In  the  prairie  for  the 
southeast  comer;'  thence  north,  6,000  varas, 
where  he  set  up  the  northeast  comer,  on  the 
south  line  of  the  Rankin  league ;  thence  with 
this  line  to  the  beginning  comer  on  the  bank 
of  the  river  (naming  no  distance).  The  plat 
which  seems  to  have  accompanied  the  notes, 
however,  giving  the  distance  as  2,800  varas 
for  the  north  line.  It  appears  that  it  was 
upon  these  field  notes  that  the  patent  was 
based,  and  it  would  appear  that  the  calls 
were'  reversed  in  the  patent  from  the  order 
in  which  the  surveyor  had  made  tbem  on  the 
ground.  The  field  notes  tend  to  show  that 
the   south   line   was    actually    run   out   by 


Hughes,  the  original  surveyor,  a  dlstancs 
of  4,700  varas  from  the  river,  where  be  says 
be  set  up  a  comer  on  a  stake,  also  that  the 
east  line,  5,000  varas,  waa  actually  run  out 
because  at  its  terminus  he  set  up  a  comer. 
Up  to  this  point  we  have  evidence  that  be 
went  over  the  ground  and  measured  the  lines, 
but  it  is  at  least  open  to  question  that  be 
ran  from'the  last  call  to  the  beginning  comer, 
and  it  would  be  an  admissible  inference  that 
be  did  not,  for  in  bis  note  that  was  the  <mly 
line  for  which  he  failed  in  them  to  state  the 
distance,  and  It  was  a  call  along  a  known 
line  to  the  begliming  corner.  Besides  this, 
if  he  had  actually  surveyed  the  south  line 
4700  varas,  as  it  appears  lie  did,,  he  would 
not  have  found  the  north  line  to  be  2^00 
varas  long  had  he  traversed  It 

If  the  notations  upon  the  lines  of  the  plat 
found  in  the  record  in  connection  with  the 
field  notes  were  his,  it  is  more  reasonable  to 
infer  that  be  arrived  at  the  distance  2,800 
varas  by  calculation  than  by  measurement 
At  any  rate,  that  is  the  only  line  which  is 
subject  to  the  reasonable  Inference  that  It 
was  not  actually  run  by  the  surveyor.  This 
being  so,  it  would  have  been  erroneous  for 
the  court  by  its  charge  to  make  a  2,800-vara 
north  line  the  controlling  factor  in  the  con- 
struction of  the  survey.  The  extent  of  the 
south  Ihie  of  the  survey  was  left  to  the  Jury, 
to  be  determined  from  all  the  evidence.  That 
they  did  not  give  controlling  effect  to  a  2,800- 
vara  north  line,  but  found  the  south  line  as 
originally  run  was  4,700  varas  in  length,  is 
a  conclusion  that  cannot  be  said  to  be  unsup- 
ported by  evidence. 

The  fourth  assignment  brings  into  question 
tlie  admissibility  of  the  Bnglish  field  notes 
of  the  grant,  and  this  we  have  already  suf- 
ficiently discussed. 

The  remainder  of  the  asslgiunents  complain 
of  the  charge  and  of  the  refusal  of  charges. 
The  charge  given  was  as  follows:  "You  are 
instracted  that  the  only  issue  in  this  case, 
under  the  pleadings  and  agreement  of  counsel 
for  plaintiff  and  defendants,  for  your  deter- 
mination is  that  of  the  trae  location  of  the 
western  boundary  line  of  the  Hannah  Nash 
labor  of  land,  and  that  of  the  eastern  boun- 
dary line  of  the  south  half  of  the  Whltlock 
league  for  the  distance  called  for  by  the  said 
Hannah  Nash  labor,  from  the  southeast  cor- 
ner of  said  Whltlock  league.  In  arriving  at 
the  true  line,  you  are  to  arrive.  If  possible, 
at  the  lines  as  originally  run  by  the  surveyors 
who  made  the  surveys  upon  which  the  pat- 
ents issued.  In  determining  this  question 
ordinarily,  calls  for  natural  objects,  such  as 
rivers,  lakes,  springs,  eta,  are  controlling 
calls.  Artificial  objects,  such  as  monuments, 
adjacent  surveys,  marked  lines,  and  courses, 
etc.,  are  second  in  Importance  to  the  above. 
Cionrse  is  the  third  in  importance,  and  dis- 
tance the  fburth.  If,  after  considering  these 
general  rules,  there  is  still  uncertainty  and 
confusion  as  to  the  true  line,  that  rule  should 
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be  adopted  wblch  Is  most  omsistent  with  the 
Intention  apparent  upon  the  face  of  the  grants 
as  ascertainable  from  all  the  snrroundlng 
drcumstances.  The  beginning  comer  In  a 
survey  Is  of  no  higher  dignity  or  Importance 
than  any  other  known  comer  of  the  snrrey. 
If  there  are  well-known  and  undlapnted  orig- 
inal comers  established  upon  the  ground 
around  the  sarveys,  they  would  control  the 
other  calls  of  the  surreys  which  are  conflict- 
ing and  contradictory,  If  there  are  any  such 
calls.  If,  therefore,  you  believe  from  the 
evidence,  if  any,  that  the  south  line  of  the 
Whltlodc  league  ends  at  4,700  varas  from  the 
east  bank  of  the  San  Jacinto  river,  then  your 
verdict  will  be  for  the  plalntifT,  but.  If  you 
believe  from  the  evidence.  If  any,  that  the 
south  line  of  the  Whitlock  league  extends  for 
a  distance  of  R,060  varas  from  the  east  bank 
of  the  San  Jacinto  river,  then,  and  in  that 
event,  you  will  find  fbr  the  defendants.  You 
are  further  Instructed  that  the  jury  Is  the 
sole  Judge  of  the  credibility  of  the  witnesses 
and  the  weight  of  the  evidence.  Tou  are 
further  instructed  that  the  burden  of  proof 
Is  upon  the  plaintiff  to  establish  her  case  by 
a  preponderance  of  the  testimony."  This 
charge  Is  questioned  by  the  ninth  and  tenth 
assignments  (1)  because  plalntUTB  survegr 
was  a  junior  one,  and  calls  for  the  older  sur- 
v^  as  Its  beginning  comer.  Therefore  the 
location  of  the  jonlor  survey  is  wholly  Im- 
material, and  It  was  prejudicial  to  defendant 
to  Instruct  the  jury  "that  they  may  consider 
the  location  of  these  lines  as  the  only  issue 
In  the  case."  The  matter  complained  of  could 
not  have  been  confusing  to  the  jury  In  view 
of  the  entire  charge.  The  latter  portion  of 
the  charge  where  the  issue  to  be  decided  was 
submitted  removes  all  doubt  on  this  subject 
The  charge  is  further  criticised  for  limiting 
the  jury's  consideration  to  the  east  boundary 
line  of  the  south  half  of  the  Whitlock,  as 
having  the  effect  of  withdrawing  from  them 
consideration  of  the  north  line,  and  of  exag- 
gerating the  Importance  of  the  south  line. 
The  part  of  the  charge  objected  to  was  in 
the  statement  of  the  Issue  under  the  pleadings 
and  agreement,  and  it  was  a  correct  statement 
thereof.  The  charge  Immediately  proceeded: 
"In  arriving  at  the  true  line,  you  are  to  ar- 
rive. If  possible,  at  the  lines  as  originally 
run  by  the  surveyors  who  made  the  surveys 
upon  which  the  patents  issued" — and  this  Is 
complained  of  as  submitting  as  the  controlling 
Issue  in  the  case  the  question  both  of  the  Han- 
nah Nash  west  line  and  the  east  Hue  of  the 
south  half  of  the  Whitlock.  If  the  charge 
had  read:  "In  arriving  at  the  trae  line, 
jon  are  to  arrive,  If  possible,  at  the  lines  as 
originally  run  by  the  surveyor  who  surveyed 
the  Whitlock" — It  would  have  stated  the  cor- 
rect rule,  because  the  determining  inquiry 
was  not  aa  to  where  the  surveyor  of  the  Nash 
placed  the  line  of  the  latter  survey.  The 
charge  was  calculated  to  Induce  the  Jury  In 
determining  the  position  of  the  east  line  of 


the  Whitlock  to  give  undne  or  eoBtroUins 
weight  to  the  fact  that  Trott  surveyed  the 
west  line  of  the  Nash  at  4,700  varas  from  ttw 
river  as  the  east  line  of  the  Whitlock.  For 
this  the  judgment  must  be  reversed. 

That  portion  of  the  charge  complained  of 
by  the  sixth  assignment  was  not  In  Itself  er- 
roneous. Inasmuch  as  defendants  based  their 
defense  upon  the  theory  that  the  call  for  the 
north  line  for  the  distance  of  2,800  varas  was 
more  reliable  or  better  established  as  con- 
forming to  the  work  of  the  original  surveyor 
than  the  call  for  the  south  line  to  be  4,700 
varas,  they  were  entitled  to  instructions  8ul>- 
mlttlng  the  case  In  its  relation  to  that  theory. 
The  requested  charge  referred  to  by  the  fifth 
assignment  should  have  confined  Itself  to  tlM 
lines  as  originally  surveyed. 

The  requested  charge  referred  to  In  the 
seventh  assignment  was  not  applicable  to  the 
evidence.  The  eighth  would  have  been  on 
the  weight  of  the  evidence,  if  the  Jury  had 
found  themselves  unable  to  determine  the 
boundary  In  question  by  means  of  the  calls 
of  the  original  grant,  and  under  the  necessity 
of  considering  extrinsic  testimony. 

Reversed  and  remanded. 


KING  V.  MONITOR  DRILL  00. 

(Court  of  Civil  Appeals  of  Texas.    March  12, 
1906.    Rehearing  Denied  April  5,  1906.) 

1.  OORPORATIOITS ACTIOW CAPACTTT    TO     BU« 

PEBIOT  TO  Do  BUBINKSB  IN   STATE. 

Under  Rev.  St.  1895,  art.  746,  reqnirinc 
foreign  corporationa  desiring  to  do  busineaa  in 
the  state  to  obtain  a  permit  from  the  Secre- 
tary of  State,  and  article  746,  providing  that 
no  such  corporation  shall  maintain  any  action 
in  this  state  unless  it  has  filed  its  artidea  of 
incorporation  in  the  office  of  the  Secretary  of 
State  for  the  purpose  of  procuring  Its  permit, 
a  foreign  corporation  not  doing  bosineas  in  the 
state  is  not  required  to  file  its  articlea  or  to 
procure  a  permit  in  order  to  sue  in  the  state. 

2.  JwaiaaxT — Confobm rrr  of  PLKAnnros  aicd 
Proofs. 

Where  a  petition  alleged  that  a  note  was 
executed  by  a  firm,  and  sought  recovery  thereon 
against  the  firm,  and  the  only  evidence  intro- 
duced was  the  note  purporting  to  l>e  executed 
by  the  firm,  and  the  action  is  dismlased  as  to 
one  member  of  the  firm,  a  judgment  cannot  be 
rendered  against  the  other  member. 

3.  PLSADING — AUENDIIENT — TUCK  VOB  AMXZID- 

lOENT — AfTKB  JTJDOMENT. 

Where  a  petition  alleged  the  execution  of 
a  note  by  a  firm,  its  amendment  after  rendition 
of  judgment,  at  the  time  of  entry  of  the  judg- 
ment, to  allege  execution  of  a  note  by  one  mem- 
ber of  a  firm,  la  InsufScient  to  anthorin  judg- 
ment against  that  member  Individaally. 

Error  from  District  Court,  Jefferson  Ooon- 
ty;  A.  T.  Watts,  Judge. 

Action  by  the  Monitor  Drill  Ootapaaij 
against  O.  S.  King  and  another.  From  s 
judgment  against  defendant  King,  he  brings 
error.    Reversed. 

O.  P.  Dougherty,  for  plaintiff  In  error. 
Molette  ft  Wllkerson,  for  defendant  in  error. 
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PLEASAI^S,  J.  This  rait  was  brought 
t>y  defendant  In  error  to  recover  upon  a 
promissory  note  for  the  snm  of  $1,399.66, 
which  purports  to  have  been  executed  by  O. 
S.  King  &  Go.  The  original  petition  alleged 
that  the  note  was  executed  and  delivered  by 
<X  S.  King  ft  Co.,  a  partnership  composed 
■ot  O.  S.  King  and  R.  B.  Gordon.  To  this 
petition  the  defendant  King  filed  an  answer, 
-consisting  of  general  and  special  exceptions 
and  general  denial  and  special  pleas,  deny- 
ing, under  oath,  the  alleged  partnership  and 
-the  execution  by  it  of  the  note.  The  defend- 
ant Gordon  answered  by  general  demurrer 
and  general  denial.  The  trial  of  the  cause 
resulted  In  a  Judgment  in  favor  of  plaintiff 
against  the  defendant  King  for  the  amount 
•of  the  note,  with  interest  and  attorney's  fees. 
The  Judgment  in  full,  as  entered  upon  the 
minutes  of  the  court,  is  as  follows :  "On  this, 
the  9tb  day  of  June,  1904,  came  on  to  be 
heard  the  above-styled  cause  upon  the  day 
-set  for  its  trial,  and  came  the  plaintiff  by 
its  attorneys,  Molette  &  Wllkerson,  and  the 
defendant  B.  R  Gordon  by  bis  attorneys, 
Oreer  ft  Minor,  but  the  defendant  0.  S.  King, 
though  having  filed  an  answer,  came  not 
After  hearing  the  argument  of  counsel,  it  is 
considered,  adjudged,  and  decreed  by  the 
court  that  the  general  and  special  exceptions 
of  the  defendant  C.  S.  King  be,  and  the  same 
are  hereby,  overruled.  It  is  considered  that 
the  plaintia  be  allowed  to  amend  its  original 
-petition  by  interlining.  It  being  made  to  ap- 
pear by  counsel  for  the  plaintiff  that  there 
is  on  file  an  answer  under  oath,  denying  the 
existence  of  a  partnership  composed  of  C.  S. 
King  and  R.  E.  Gordon,  and  the  said  R.  B. 
Gordon  being  present  In  court  by  his  attor- 
neys, Greer  &  Minor,  and  denying  that  he 
is  or  was  a  member  of  the  firm  of  G.  S. 
King  ft  Co.,  therefore,  upon  motion  of  the 
plaintiff  it  Is  considered,  adjudged,  and  de- 
creed that  as  the  said  R.  B.  Gordon  Is  also 
made  to  appear  by  the  record  as  a  nonresi- 
dent of  the  state  of  Texas,  against  whom  a 
personal  Judgment  cannot  be  obtained,  that 
the  plaintiff  be,  and  is  hereby,  allowed  to 
discontinue  its  case  against  the  said  R.  E. 
Gordon,  and  he  is  ordered  to  go  hence  with- 
out his  costs.  It  further  appearing  to  the 
court  that  the  cause  of  action  Is  founded  up- 
on a  promissory  note  alleged  to  have  been 
exe<!ated  and  delivered  by  the  defendant  O. 
S.  King  to  the  plaintiff  on  June  1,  1903,  due 
and  payable  with  10  per  cent  attorney's  fees 
and  8  per  cent  interest  after  maturity  on 
January  1,  1904,  the  court  after  hearing  the 
evidence  is  of  the  opinion  that  the  plaintiff 
ought  to  recover  of  the  defendant  C.  S.  King 
his  damages  In  the  premises.  It  is  therefore 
considered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff.  Monitor  Drill  Com- 
pany, do  have  and  recover  of  the  defendant 
C.  S.  King  the  sum  of  fifteen  hundred  and 
ninety-three  and  90/100  dollars,  with  8  per 
cent  Interest  from  this  date,  together  with 
>ltB  costs,  for  which  let  execution  issue." 


It  was  shown  by  tbe  testimony  of  eounsel 
for  plaintiff  on  the  hearing  of  the  motion 
for  a  new  trial,  filed  by  the  defendant  King, 
that  said  defendant  was  not  present  in  per- 
son, and  was  not  represented  by  attorney  on 
the  trial  of  the  case,  and  that  at  the  time 
the  Judgment  was  rendered  there  had  been 
no  amendment  of  the  original  petition.  On 
the  day  the  Judgment  was  entered,  which 
was  several  days  after  its  rendition,  plain- 
tiffs attorney  amended  the  petition  by  inter- 
lining an  allegation  charging  that  the  note 
was  executed  by  the  defendant  King.  It  was 
further  shown  that  there  was  no  evidence  of- 
fered on  the  trial  showing  the  execution  of 
the  note  by  the  alleged  partnership,  or  either 
of  the  Individual  defendants. 

The  first  assignment  of  error  Is  as  follows : 
"The  court  erred  In  rendering  Judgment  for 
plaintiff  in  this  cause,  for  the  reason  that 
It  appears  from  plaintiffs  petition  that  It 
is  a  foreign  corporation,  being  Incorporated 
and  existing  under  the  laws  of  the  state  of 
Minnesota,  and  It  was  not  pleaded  and 
proven  that  plaintiff  had  a  permit  author- 
izing It  to  do  business  in  Texas  at  the  time 
the  contract  was  made  upon  which  the  suit 
was  brought;  and  for  the  further  reason 
that  it  was  not  alleged  and  proven  that  the 
note  upon  which  this  suit  was  brought  arose 
out  of  an  interstate  transaction ;  and  for  the 
further  reason  that  there  is  no  allegation  and 
proof  that  plaintiff  was  authorized  to  main- 
tain its  suit  in  the  courts  of  the  state  9f 
Texas."  While  the  petition  alleges  that  the 
plaintiff  is  a  corporation  organized  under  the 
laws  of  the  state  of  Minnesota,  and  does  not 
allege  that  It  has  a  permit  to  do  business  In 
this  state,  nor  that  the  transaction  out  of 
which  the  cause  of  action  arose  was  one  pro* 
tected  by  interstate  commerce  clause  of  the 
federal  Constitution,  there  is  no  allegation 
from  which  It  can  be  inferred  that  plaintiff 
was  doing  business,  or  that  the  transaction 
out  of  which  the  cause  of  action  arose  took 
place,  in  this  state.  It  Is  not  even  alleged 
where  the  note  sued  on  was  executed. 

We  think  It  clear  that  article  746  of  the  Re- 
vised Statutes  of  1895  only  applies  to  foreign 
corporations  that  are  doing  business  in  this 
state,  and  when,  as  In  this  case,  there  is 
nothing  in  the  petition  filed  by  a  foreign  cor- 
poration from  which  it  can  be  Inferred  thiit 
It  Is  engaged  In  business  in  this  state,  or 
that  the  transaction  out  of  which  the  cause 
of  action  arose  took  place  here,  it  is  unneces- 
sary for  such  petition  to  show  that  the  plain- 
tiff has  a  permit  to  do  business  in  this  state. 
Article  745  requires  foreign  corporations  that 
are  desirous  of  transacting  or  soliciting  busi- 
ness or  establishing  a  general  or  special  of- 
fice in  this  state  to  obtain  a  permit  from  the 
Secretary  of  State  to  do  business  in  this 
state,  and  the  inhibition  contained  in  article 
746  applies  only  to  corporations  that  have 
disregarded  the  provisions  of  article  746 ;  and 
unless  a  foreign  corjwration  is  transacting 
or  soliciting  business  in  this  state,  or  has  an 
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office  here,  it  is  not  required  under  these  ar- 
ticles to  have  a  permit  to  do  business  to  en- 
able it  to  sue  In  our  courts.  Miller  t.  Good- 
man, 01  Tex.  41,  40  S.  W.  718. 

Tbe  remaining  assignments  assail  the  judg- 
ment on  tbe  ground,  substantially,  tbat  tbere 
was  neither  pleading  nor  evidence  to  support 
It  We  think  these  assignments  should  be 
Bostalned.  At  the  time  the  Judgment  was 
rendered,  there  was  no  pleading  in  the  case 
charging  appellant  with  tbe  execution  of  tbe 
note  in  his  hidlTldual  capacity.  The  original 
petition  alleged  tbat  it  was  executed  by  tbe 
partnership  composed  of  appellant  and  Gor- 
don, and  sought  recovery  thereon  against  tbe 
firm.  A  partnership  can  only  be  brought  in- 
to court  by  suit  against  its  members,  and 
when  plalntifr  dismissed  Its  snlt  against  Gor- 
don it  thereby  abandoned  its  cause  of  action 
against  the  partnership.  While  it  is  only 
necessary  for  one  member  of  a  firm  to  be 
served  with  citation  to  bring  tbe  firm  Into 
court,  tbe  suit  must  be  against  all  of  tbe 
members.  Frank  v.  Tatum,  87  Tex.  204,  25 
S.  W.  409.  When  tbe  suit  against  tbe  part- 
nership was  dismissed,  appellant  was  left  to 
answer  individually  to  plaintifTs  demand, 
and  if,  under  the  pleadings  as  they  then 
stood,  plalntifr  bad  Introduced  proof  to  es- 
tablish appellant's  liability  on  tbe  cause  of 
action  set  up  by  the  petition,  the  latter  would 
have  no  cause  for  complaint  .The  undis- 
puted evidence  shows  that  no  proof  was  of- 
fered except  the  note,  which  purports  to 
have  been  executed  by  the  firm,  and  Is  al- 
leged to  have  been  so  executed  In  tbe  peti- 
tion. We  think  It  clear  that  this  evidence 
was  Insufficient  to  supiiort  a  Judgment  find- 
ing that  the  note  was  executed  by  appellant 
He  had  not  been  charged  with  the  execution 
of  the  note  individually,  and  therefore  It  was 
necessary  for  the  plaintlfF  to  show  either  Its 
execution  by  him,  or  other  facts  which  would 
render  him  liable  thereon,  to  entitle  It  to 
Judgment  against  him. 

Tbe  allegation  made  in  the  petition  after 
tbe  rendition  of  tbe  Judgment  can  be  given 
no  effect  Appellant  had  no  opportunity  to 
answer  the  allegation  charging  him  with  tbe 
execution  of  the  note,  and  tbe  amendment 
interlined  in  the  petition  after  the  Judgment 
cannot  be  looked  to  for  the  purx)ose  of  sup- 
plying deficiencies  in  the  evidence  under  the 
pleadings  as  they  stood  at  tbe  time  the  Judg- 
ment was  rendered. 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  be  reversed,  and  tbe 
cause  remanded,  and  it  has  been  so  ordered. 

Reversed  and  remanded. 


CAPLEN  V.  0OX.» 

(Court  of  Civil  Appeals  of  Texas.     March  12, 
1906.    RebearlDR  Denied  April  26,  1906.) 

1.  PaBTNEBSHIF— RCSOISSION  OF  CONTBACT  VOB 

Fraud. 
The   contract   of   partnership   will   be   re- 
scinded at  the  instance  of  one  induced  by  false 

■Writ  of  arror  denied  by  Suprsms  Court. 


representations  of  the  other  party  to  beoome  bU 
partner. 

LEd.  Note. — ^For  cases  in  point,  see  voL  88, 
Cent  Dig.  Partnership,  i  11.] 

2.  Samk — ^Aocouirmia. 

On  rescission  of  a  contract  of  partnoship 
because  of  one  being  induced  by  fraud  to  enter 
into  it  he  mav  recover,  not  only  the  value  of 
what  he  pnt  Into  the  bosiness,  with  interest, 
but  the  value  of  his  services  in  attending  to 
the  business;  he  accounting  for  what  he  has 
drawn  oat  of  the  business,  with  interest  from 
the  time  of  the  dissolution  of  tbe  partnership 
to  the  Judgment  on  the  amount  he  has  drawn 
out  in  excess  of  what  he  was  entitled  to  for  bis 
services,  the  time  when  he  drew  it  ont  not  ap- 
pearing more  definitely  than  that  it  was  dor* 
ing  the  oontinnance  of  the  bnsiness. 

3.  Sams — Evidehcx  of  Fbattu. 

Evidence  In  a  cross-suit  for  rescission  of  a 
contract  of  partnership  held  sufficient  to  sustain 
findings  that  defendant  was  induced  to  enter 
into  it  by  false  representations  of  plaintifT. 

4.  SamB — BXPBESKIfTATIONS     AS     MatIKB     W 

Fact. 

False  representations  by  plaintiff,  inducing 
defendant  to  enter  into  a  partnership  agree- 
ment that  the  value  of  plaintiff's  stock  of  goods 
was  ^111.29,  be  claiming  to  have  got  the  fig- 
ures from  his  bookkeeper,  are  made  not  as  a 
matter  of  opinion,  bnt  as  a  fact  so  tbat  de- 
fendant Is  entitled  to  rely  thereon;  be  not  bal- 
ing equal  means  of  information. 

6.   SahX — RECTTAUa  IW   CONTKACT. 

One  Induced  by  fraudulent  representations, 
not  only  to  enter  into  a  partnership  agreement 
but  to  pot  his  stock  into  the  bunness  at  less 
than  its  value,  is  not  bound  by  the  value  placed 
thereon  In  the  agreement  on  rescission  of  tbs 
agreement. 

6.  Appeal — Prbsumptioit — ^BvmEncK, 

Where  one  testifies  to  the  value,  or  real 
value,  of  goods,  as  distinguished  from  the  value 
placed  on  them  in  a  partnership  agreement 
which  he  seeks  to  have  rescinded,  it  must  be 
assumed  that  he  meant  the  market  value,  in 
the  absence  of  objections,  till  after  trial,  that 
tne  market  value  eo  nomine,  should  have  been 
proven. 

7.  Same — FnTDmoa — Failure  to  Request. 

In  tbe  absence  of  a  request  to  make  ce^ 
tain  findings,  complaint  may  not  be  made  of 
failure  to  do  so. 

Appeal  from  District  Court  Grimes  Coun- 
ty; Gordon  Boone,  Judge. 

Action  by  John  A.  Caplen  against  Robert 
H.  Cox.  Judgment  for  defendant  Plaintiff 
appeals.  Reversed  and  remanded,  subject  to 
remittitur. 

W.  W.  Meachum,  S.  S.  Hanscom,  and  Clay 

5.  Brlggs,  for  appellant    John  III  King  and 
McDonald  Meacbom,  for  appellee^ 

REESE,  J.  This  salt  was  brought  by  Jotan 
A.  Caplen  against  Robert  H.  Cox  for  settle- 
ment of  a  partnership  between  tbeca,  and  to 
recover  tbe  balance  alleged  to  be  due  him  by 
Cox  after  settlement  of  tbe  partnership  busl- 
nesa  Cox  answered  by  general  demurrw 
and  general  denial,  and  by  special  plea  in  tbe 
nature  of  a  cross-bill  alleged  tbat  be  had  been 
induced  to  enter  into  tbe  partnership  by  the 
false  and  fraudulent  representations  of  Cap- 
len, and  praying  tbat  tbe  partnership  be  dis- 
solved and  that  he  have  Judgment  for  th* 
amount  of  bis  investment  and  Interest  and 
tbe  value  of  bis  services  In  condactins  tii» 
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business,  less  the  amount  drawn  oat  by  bim. 
Upon  trial  before  the  court  without  a  Jury 
defendant.  Cox,  had  Judgment  for  the  amount 
of  his  original  investment,  with  interest  from 
the  date  of  the  partnership  agreement,  and 
|76  per  month  from  that  date  until  the  ces- 
sation of  the  business  thereunder  for  his  serv- 
ices, less  the  amount  actually  received  by 
Cox  out  of  the  business,  in  the  aggregate 
$2,512.(>4.  From  this  Judgment  Caplen  ap- 
peals. 

It  was  alleged  in  the  petition:  That  on 
October  16,  1901,  appellant  and  appellee  had 
entered  into  a  written  agreement  of  partner- 
ship to  carry  on  a  general  merchandise  busi- 
ness Id  Navasota,  Orimes  county,  Tex.,  under 
the  firm  name  of  Robert  H.  Cox  &  Co.,  appel- 
lant to  be  a  silent  partner.  That  appellant 
put  Into  the  business  $8,111  and  appellee 
$1,180,  making  a  total  capital  of  $9,291.  Ap- 
pellee was  to  have  charge  of  the  business, 
so  far  as  selling  was  concerned.  Appellant 
was  to  do  the  buying  and  was  to  handle  all 
cash.  Each  party  was  to  be  allowed  to  draw 
$75  per  month,  and  no  more,  for  personal  ex- 
penses. The  partnership  was  to  continue  for 
five  years,  but  might  be  dissolved  at  any 
time  by  Caplen  or  by  mutual  agreement 
That  the  business  had  run  down,  the  sales 
were  not  sufficient  to  meet  current  expenses, 
and  Caplen,  not  being  satisfied,  had  dissolved 
the  partnership,  as  he  had  a  right  to  do  under 
the  agreement  Appellant  prayed  for  an  In- 
junction, the  appointment  of  a  receiver,  and 
that  an  auditor  be  appointed,  and  for  Judg- 
ment for  what  might  be  found  to  be  due  him 
upon  a  statement  of  the  accounts  between 
them.  Appellee,  after  general  demurrer  and 
general  denial,  pleaded  specially  that  on  or 
aI>ont  October  16,  1901,  he  was  engaged  in 
business  in  Oalveston,  owning  a  stock  of 
goods  of  the  value  of  $3,67&80,  with  a  liabil- 
ity thereon  of  $1,228.21,  leaving  a  net  value 
of  $2,460.09,  and  that  appellant  was  also  en- 
gaged In  business  in  Navasota,  having  a  stock 
of  goods  at  tliat  point;  that  appellant  pro- 
posed to  appellee  that  they  form  a  partner- 
snip  whereby  the  stock  of  each  should  be  put 
Into  said  partnership  as  the  assets  of  the  Ann 
to  be  known  as  "R.  H.  Cox  &  Co." ;  that  ap- 
pellee should  remove  his  stock  of  goods  from 
Oalveston' to  Navasota,  the  partnership  busi- 
ness to  be  conducted  at  Navasota;  that,  In 
order  to  induce  appellee  to  enter  into  said 
partnership,  appellant  falsely  and  fraudulent- 
ly represented  to  appellee  that  the  reason- 
able value  of-  appellant's  stock  was  $8,111, 
and  that  appellant  knew  that  such  represen- 
tations were  false  and  fraudulent;  that  ap- 
pellant's stock  was  of  the  reasonable  value 
of  $3,443,  and  such  false  representations  were 
made  by  appellant  with  a  design  of  deceiving 
appellee,  and  to  Induce  him  to  taiake  said 
partnership;  that  appellee  did  not  know  of 
the  falsity  of  said  representations,  and  was 
deceived  thereby,  and  he  believed  them  to  be 
true  at  the  time  made,  and  acted  upon  same. 


and  was  induced  thereby  to  enter  into  the 
partnership;  that  he  did  not  know  the  rea- 
sonable value  of  said  stock  of  appellant  and 
had  never  seen  same,  ete. ;  that  In  plalntlflTs 
petition  It  Is  stipulated  that  appellee  put  into 
said  partnership  $1,180,  and  that  appellant 
put  in  $8,111,  but  in  truth  neither  put  in  any 
money,  but  put  in  their  stock  of  goods,  etc., 
as  aforesaid;  that  in  truth  and  in  fact  the 
reasonable  value  of  api>ellee's  stock  of  goods, 
etc.,  was  $8,678,  with  a  liability  of  $1,228, 
leaving  a  net  value  of  $2,400,  which  was  its 
true  value;  that  appellee  was  induced  by  ap- 
pellant to  put  In  said  stock  at  said  agreed  val- 
ue of  $1,180 ;  that  appellee  closed  his  business 
In  Oalveston,  and  moved  his  stock  of  goods, 
etc.,  to  Navasota,  and  took  charge  of  said 
business,  devoting  his  entire  time  and  atten- 
tion to  same  from  October  16,  1901,  until 
about  April  1,  1903,  until  he  discovered  the 
alleged  fraud,  whereupon  he  repudiated  said 
contract  and  demanded  of  appellant  restitu- 
tion ;  that  his  services  during  the  time  he  was 
employed  In  said  business  was  of  the  reason- 
able value  of  $1,627.70,  prays  thai  said  con- 
tract be  held  null  and  void;  that  he  recover 
of  appellant  the  full  value  of  his  said  stock 
of  goods,  etc.,  to  wit  the  sum  of  $2,460,  with 
interest  thereon,  together  with  reasonable 
compensation  for  his  services  rendered  to 
said  partnership ;  that  he  be  protected  by  the 
Judgment  of  the  court  from  any  liability 
arising  out  of  the  business  of  the  firm,  ana 
for  general  relief.  An  auditor  was  appointed, 
who  in  his  report  found  that  the  amount  of 
appellant's  original  investment  was  $4,825.61 
and  appellee's  original  investment  $1,180.38. 
The  auditor  reports  an  Indebtedness  of  ap- 
pellee to  appellant  upon  a  statement  of  the 
accounts  of  either  $556.79  or  $1,757.02,  de- 
pending upon  whether  the  stock  on  hand  Is 
to  be  taken  at  its  invoice  value  or  the  amount 
for  which  it  had  been  sold  by  the  sheriff  dur- 
ing the  pendency  of  the  suit  Appellee  filed 
objections  to  several  items  of  the  auditor's 
report  but  afterwards  withdrew  all  of  them 
except  those  to  that  part  of  the  report  in 
which  the  orifdnal  Investment  of  appellee  Is 
placed  at  $1,180.88. 

If  the  view  taken  of  the  case  by  the  court 
was  correct,  the  only  part  of  the  auditor's  re- 
port material  to  the  issues  were  the  findings 
of  the  amount  of  the  respective  investments 
of  appellant  and  appellee  and  the  amount 
withdrawn  by  appellee  while  carrying  on  the 
business.  The  trial  court  filed  findings  of 
fact  as  follows,  which  we  find  to  be  supported 
by  the  evidence,  and  which  are  here  adopted : 
"(1)  That  on  or  about  the  16th  day  of  Octo- 
ber, A.  D.  1901,  the  defendant,  R.  H.  Cox, 
was  engaged  in  the  mercantile  business  in 
the  city  of  Galveston,  Oalveston  county,  Tex., 
and  owned  a  stock  of  goods,  wares,  and  mer- 
chandise and  fixtures  of  the  value  of  $3,678.- 
30,  with  a  liability  thereon  of  $1,228.21,  hav- 
ing a  net  value  of  $2,450.00.  (2)  That  on  or 
about  said  date  plaintiff  was  engaged  in  the 
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mercantile  business  In  Navasota,  In  Grimes 
county,  Tex.,  with  B.  B.  Deason,  under  the 
firm  name  of  B.  B.  Deason  &  Co.,  owning  and 
operating  under  said  business  two  stocks  of 
goods,  one  in  a  building  known  as  tbe 
'Vaugtaan  Building"  and  the  other  in  a  build- 
ing known  as  the  'Smith  Building' ;  tx>th  of 
said  stocks  of  goods,  wares,  and  merchandise 
and  fixtures  being  of  the  aggregate  value  of 
$4,825.61.  (S)  That  on  or  about  the  16th  day 
of  Octol>er,  A.  D.  1001,  plaintiff,  Caplen,  pro- 
posed to  defendant,  Cox,  that  they  form  a 
copartnership  and  combine  the  stocks  of  B. 
B.  Deason  &  Co.  and  the  stock  of  R.  H.  Cox 
and  conduct  the  business  in  Navasota, 
Qrimes  county,  Tex.,  under  the  name  of  R. 
H.  Cox  &  Co.,  such  combined  stock  to  become 
the  assets  of  said  firm  and  be  operated  as 
one  business  under  one  management,  Caplen 
to  buy  out  his  partner,  B.  B.  Deason,  and  the 
firm  to  be  composed  of  Caplen  and  Cox.  (4) 
That,  In  order  to  induce  Cox  to  enter  Into 
snch  copartnership,  Caplen  represented  to 
Cox  that  the  stock  of  goods,  wares,  and  mer- 
chandise, fixtures,  etc.,  owned  by  him,  known 
as  the  'B.  B.  Deason  &  Co's.  stocks'  was  of 
the  value  of  |7,000  or  $8,000,  or  of  a  value 
more  than  twice  the  value  of  the  stock,  etc., 
owned  by  Cox.  (S)  That  Caplen  and  Cox 
were  on  terms  of  friendly  relations  and  had 
been  for  many  yean  prior  to  said  date,  and 
fSoT  reposed  great  confidence  In  Caplen  and 
placed  great' faith  in  his  statements  and  rep- 
resentations to  him,  and  believed  the  same 
and  accepted  the  same  as  trua  (6)  That 
Cox  believed  said  representations  and  state- 
ments to  be  true,  and  so  believing  relied  and 
acted  upon  same  and  was  induced  by  Caplen 
upon  such  representations  to  discount  tbe 
value  of  his  own  stock  of  goods,  etc.,  owned 
by  him  at  a  discount  of  26  per  cent,  and  10 
par  cent  and  to  put  a  value  upon  the  same 
as  tbe  value  of  his  contribution  to  the  firm 
ssBets  of  $1,180.38,  all  of  which  was  done  by 
said  Cox.  That  said  stock  of  goods  owned  by 
said  Cox  was  a  clean,  fresh  stock  of  goods. 

(7)  That  upon  such  representations  and  state- 
ments Cox,  believing  the  same  to  be  true  and 
relying  and  acting  upon  same,  was  Induced  to 
and  did  enter  into  the  contract  with  Caplen 
In  evidence,  date  October  16,  A.  D.  1901. 
That  said  contract  stipulates  that  Caplen  put 
In  in  said  buoiness  the  sum  of  $8,111.29  In 
cash,  and  that  said  Cox  put  in  in  said  busi- 
ness the  sum  of  $1,180.38  in  cash.  That  no 
part  of  said  capital  was  in   fact  in  cash. 

(8)  That  the  entire  capital  of  said  firm  in 
fact  consisted  of  the  combined  stocks  of  E.  R 
Deason  &  Co.,  owned  by  Caplen,  and  the 
stock  owned  by  Cox.  That  the  value  of  tbe 
stock,  etc.,  put  in  said  firm  by  Caplen  was  of 
the  value  of  $4,825.61  and  the  value  of  the 
stock,  etc.,  put  in  said  firm  by  said  Cox  was 
$8,67a80,  with  a  liability  thereon  of  $1,228.21, 
which  left  a  net  value  of  $2,450.09.  (9)  That 
the  liability  of  $1,228.21  owed  by  Cox  was 
paid  by  Caplen  and  credited  to  him  In  the 


combination  of  tbe  assets  of  the  firm  of  R.  H. 
Cox  Ic  Co.  (10)  That  under  the  terms  of 
said  contract  Caplen  had  tbe  dictation  and 
control  of  all  financial  mattoiti  pertaining  to 
said  business,  and  the  exclusive  management 
and  disposition  of  tbe  proceeds  of  said  stock 
and  of  the  buying  of  all  the  goods  for  said 
business  and  payment  of  all  bills  for  said 
business,  and  that  Cox  should  have  the  man- 
agement of  tbe  store  and  the  business  to  tbe 
extent  of  selling  tbe  goods,  etc.,  as  provided 
in  the  contract  (11)  That  In  pursuance  with 
the  terms  of  said  contract  Caplen  bought  all 
goods  and  had  same  shipped  to  Navasota  and 
paid  all  bills  against  said  firm.  That  in 
pursuance  with  terms  of  said  contract  Cox 
took  charge  of  said  business  on  or  about  tbe 
letfa  day  of  October,  A.  D.  1901,  and  managed 
and  conducted  the  same  in  accordance  with 
said  contract  until  on  or  about  the  Slst  day 
of  March,  A.  D.  1908,  when  he,  the  said  Cox, 
first  discovered  that  the  stock  of  goods  Caplen 
had  put  in  in  said  business  was  not  of 
the  value  represented  to  him  by  Caplen,  and 
which  he,  the  said  Cox,  had  believed  to  be 
true.  (12)  That  the  discovery  by  Cox  on  or 
about  said  date  of  March  31,  A.  D.  1903,  was 
the  first  time  Cox  discovered  the  shortage 
and  ascertained  the  truth.  That  Immediately 
upon  such  discovery  Cox  advised  Caplen  that 
the  partnership  affairs  must  be  adjusted,  and 
that  he  could  not  continue  the  buslneas,  and 
that  a  settlement  and  adjustment  most  tw 
had  and  thereby  immediately  repudiated  said 
contract  (13)  That  under  the  terms  of  tbe 
contract  Caplen  and  Cox  each  had  the  right 
to  draw  from  said  business  the  sum  of  $75 
per  month,  and  that  Cox  drew  from  said  busi- 
ness in  cash  and  sundries  from  the  16th  day 
of  October,  A.  D.  1901,  to  the  date  of  the  dis- 
solution of  the  partnership,  to  wit  on  or 
about  tbe  Slst  day  of  March,  A.  D.  1903,  tbe 
sum  of  $1,627.70.  (14)  That  Cox  gave  his 
entire  time  and  attention  to  said  business 
from  said  date  of  the  contract  to  on  Or  about 
said  date  of  March  81,  A.  D.  1908,  mana- 
ging and  conducting  said  buslneas  in  accord- 
ance with  said  contract  and  that  such  serv- 
ices were  reasonably  worth  the  sum  of  $75 
per  month." 

The  court  did  not  err  in  overruling  appel- 
lant's general  demurrer  and  special  exception 
to  appellee's  special  answer  or  cross-bilL  In 
this  pleading  appellee  set  out  fully  tbe  facts 
showing  that  he  had  been  Induced  by  tbe 
false  and  fraudulent  representations  of  appel- 
lant to  enter  into  the  partnership  agreement 
and  also  that  he  had  been  led  thereby  to 
agree  to  an  undervaluation  of  his  Bto<^  of 
goods,  putting  the  same  in  at  $1,180  instead 
of  $2,460,  which  was  tbe  real  net  value,  and 
that  he  had  given  his  entire  time  to  tlie  busi- 
ness, with  tbe  value  of  such  services.  Tbe 
facts  pleaded,  if  true,  entitled  appellee  to 
have  the  partnership  agreemoit  canceled  and 
held  for  naught  and  to  recover  of  appellant 
whatever  he  had  put  bxto  the  business,  esti- 
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tnating  his  atock  at  Its  proper  raltiation,  and 
Interest  thereon,  with  reasonable  compensa- 
tlon  for  the  yalae  of  his  serrlcea  while  at- 
tending to  the  bnslneas,  less  what  he  had 
withdrawn  from  the  business  ft>r  his  personal 
use.  "Where  a  person  is  inveigled  by  the  false 
r^resentatlons  of  others  to  become  a  partner 
-with  them,  the  court  will  rescind  the  contract 
•of  partnership  at  his  Instance,  and  will  com- 
pel those  who  Inveigled  him  Into  Joining  them 
to  rq;>ay  Mm  whatever  be  may  have  paid 
them, '  with  Interest,  and  to  indemnify  him 
against  all  claims  and  demands  to  which  he 
may  have  become  subject  by  reason  of  his 
having  entered  Into  partnership  with  them; 
he,  on  the  other  hand,  accounting  to  them  for 
what  he  may  have  received  since  his  entry 
Into  the  concern."  2  Bwell's  Lindley  on  Part- 
nership, p.  927;  22  Am.  &  £}ng.  Ency.  of  Law, 
208,  and  cases  cited.  In  such  case  appellee 
would  be  entitled  to  recover,  not  only  the 
Talue  of  hU  investment  in  the  business,  with 
Interest,  but  the  reasonable  value  of  his  serr- 
Ices  In  attending  to  the  business.  Richards 
V.  Todd,  127  Mass.  167. 

The  first,  fourth,  sixth,  eighth,  and  eleventh 
conclusions  of  fact  of  the  trial  court  are  ob^ 
Jected  to  by  appellant  We  assume  that  the 
objection  Uitended  to  be  urged  Is  that  these 
conclusions  are  not  supported  by  the  evl- 
-dence.  None  of  these  assignments  can  be 
sustained.  The  evidence  was  sufSdent  to 
support  all  of  the  court's  findings  of  fact 
The  partnership  contract  shows  the  repre- 
sentations of  Caplen  as  to  the  value  of  his 
«tocIc,  and  the  auditor's  report  to  which  there 
was  no  exception  as  to  this  Item  (in  fact  no 
exception  was  taken  as  to  any  Item  thereof 
by  appellant),  showed  that  Caplen's  stock 
•was  of  the  value  of  $4,826.60,  Instead  of 
$8,111.29,  as  represented  by  him.  The  evl- 
-doice  leads  to  the  conclusion,  however,  that 
-Caplen  added  to  the  value  of  his  stock  at 
Navasota  $1,228.21  which  Cox  owed  and 
which  Caplen  paid.  The  evidence  excludes 
.any  Inference  that  this  was  a  mere  expres- 
sion of  opinion  by  Caplen,  or  that  It  was  In- 
■tended  by  either  of  them  to  be  taken  as  such. 
This  was  the  B.  B.  Deason  stock  formerly 
4>ymei  by  Caplen  and  Deason,  and  the  un- 
■contradlcted  evidence  showed  that  a  very 
■bort  time  previous  Caplen  had  bought  Dea- 
con's half  Interest  in  the  stock  for  $1,160,  and 
'tiothlng  had  been, added  to  the  stock  there- 
after and  before  the  date  of  the  partnership 
.-agreement  It  is  not  necessary  to  the  relief 
granted  to  appellee  that  Caplen  should  have 
-known  that  these  representations  to  the  value 
of  his  stock  were  not  true.  It  Is  sufBcient 
.that  he  should  have  made  the  representations, 
not  as  a  mere  matter  of  opinion,  but  as  a  fact, 
not  knowing  them  to  be  true.  Caplen  stated 
:that  he  got  the  statement  upon  which  the 
-value  of  his  stock  was  based  from  Nicholson, 
fals  bookkeeper.  This,  and  the  particularity 
-with  nrhlch  the  exact  value  of  the  stock  Is 
-given,  show  that  he  ciaimed  to  know  its  ex- 


act value.  Putman  v.  Bromwell,  T3  Tex.  468, 
11  S.  W.  481.  If  this  was  not  Its  true  value.  It 
does  not  matter  whether  he  knew  the  fact  or 
not  It  cannot  be  said  that  the  parties  had 
equal  means  of  information,  if,  in  fact  Cox 
had  any  means  of  Information  as  to  the  value 
of  Caplen's  stock.  Mltehell  v.  Zimmerman,  4 
Tex.  79,  80,  51  Am.  Dec.  717;  Pendarvls  v. 
Cray,  41  Tex.  329 ;  Morrisson,  Herrlman  &  Co. 
V.  Adoue  &  Loblt,  76  Tex.  286,  13  8.  W.  166 ; 
Hawkins  v.  Wells  (Tex.  Olv.  Ai^.)  43  S.  W. 
818;  Neely  v.  Kembert  (Ark.)  71  8.  W.  262. 
In  the  circumstances  disclosed  by  the  evidence 
Cox  had  a  right  to  rely  upon  C!aplen's  delib- 
erate statement  as  to  the  value  of  his  stock. 
Caplen,  at  least,  should  not  be  heard  to  say 
that  Cox  should  not  have  trusted  him,  but 
should  have  himself  examined  the  stock  be- 
fore making  the  contract  No  proposition 
was  made  to  blm  by  Caplen  that  he  should  do 
so  at  the  time  the  partnership  agreement  was 
made  to  him.  Labbe  v.  Corbett  69  Tex.  S03, 6 
8.  W.  808,  2  Pom.  Sq.  &  891.  The  evidence 
supports  the  finding  that  the  representation 
of  Caplen  as  to  the  value  of  his  stock  in- 
duced Cox  to  enter  into  the  partnership  agree- 
ment and  also  to  submit  to  a  great  underval- 
uation of  his  own  stock.  The  larger  the 
amount  of  Caplen's  stock,  the  more  valuable 
the  partnership  would  be  to  Cox,  and  it  is  not 
unreasonable  that  he  would  have  submitted 
to  harder  terms  In  fixing  the  value  of  his 
own  stock  than  he  otherwise  would.  In  view 
of  the  large  value  of  Caplen's  stock  as  repre- 
sented by  him.  This  is  substantially  the  ef- 
fect of  Cox's  testimony  and  Is  not  contra- 
dicted, except  by  Caplen,  who  testified  that 
Cox's  stock  of  $2,450  net  value  was  not  worth 
more  than  40  cents  on  the  dollar.  Appellee 
was  no  more  concluded  by  the  value  placed 
upon  bis  stock  in  the  agreement  than  be  was 
by  any  other  provision  of  the  agreement,  if  he 
was  fraudulently  Induced  to  make  it,  bnt 
might  show  the  real  value  of  hla  stock  as  a 
basis  of  recovery. 

Appellant  complains  that  the  court  erred  in 
rendering  judgment  in  favor  of  appellee  for 
the  cost  price  of  his  goods.  Instead  of  the 
market  value.  The  court  finds  that  the  net 
value  of  appellee's  stock  was  $2,450.  This 
was  the  real  value  of  the  stock  as  shown  by 
the  testimony  of  Cox.  No  objection  was  made 
by  appellant  to  this  manner  of  proving  thA 
value,  or  that  the  evidence  should  be  restrict- 
ed to  the  market  value.  Caplen  himself  testi- 
fied that  their  value  was  not  more  than  40 
cents  on  the  dollar  of  their  cost  not  that  that 
was  their  market  value,  bnt  that  that  was 
their  value.  There  Is  no  question  of  any 
other  kind  of  value  of  the  goods  except  their 
worth  In  the  market,  and  when  Cox  testified 
as  to  their  value,  or  their  real  value,  as  dis- 
tinguished from  the  value  placed  upon  them 
in  the  partnership  agreement  It  must  be  as- 
sumed that  he  meant  the  market  value,  in  the 
absence  of  any  objection  on  the  part  of  Cap- 
len to  the  proof  of  value  In  this  way,  or  any 
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inslBtence,  until  after  the  trial,  that  the  mar- 
ket ralne,  eo  nomine^  shonld  be  proTOL 

The  objections  to  the  oondnslons  of  fiict,  as 
set  out  In  the  several  assignments,  cannot  be 
sustained,  as  we  find  the  conclusions  to.  be 
supported  by  the  evidence.  In  so  far  as  these 
assignments  go  to  the  alleged  error  of  the 
court  In  not  finding  such  facts  as  are  Indicat- 
ed in  the  several  assignments,  they  cannot  be 
considered  in  the  absence  of  a  leqaest  for 
such  findings.  In  so  far  as  such  facts,  which 
appellant  contends  the  court  should  have 
found  in  lieu  of  the  facts  found,  are  contra- 
dictory of  the  facts  found  by  the  court,  our 
conclusion  that  the  conclusions  of  fact  are 
correct  involves  necessarily  the  conclusion 
that  there  was  no  error  in  the  failure  or  re- 
fusal of  the  court  to  find  other  facts  Incon- 
sistent therewith  or  contradictory  thereof. 
The  court  found  that  the  reasonable  value  of 
the  services  of  Ck>z  in  attending  to  the  busi- 
ness from  October  16,  1901,  to  the  date  of 
the  dissolution,  March  81,  1903,  was  $76  per 
month,  and  rendered  Judgment  in  his  favor 
for  $1,812.60.  It  was  also  found  that  Cox 
had  drawn  out  of  the  business  in  cash  and 
sundries  for  his  own  use  91.627.70,  being 
1315.20  in  excess  of  the  amount  lie  was 
entitled  to  for  his  services.  It  is  Impossible  to 
tell  from  the  record  when  this  amount  of  |1,- 
627.70  was  drawn  out  by  Oox  further  than 
that  It  was  done  during  the  continuance  of 
the  business,  but  it  does  appear  that  at  the 
date  of  the  dissolution,  March  81,  1908,  Oox 
had  drawn  out  9316.20  more  than  he  was 
entitled  to  as  the  value  of  his  services. 
Upon  this  amount  he  sliould  have  been 
diarged  legal  interest  from  March  81,  1903, 
to  the  date  of  the  Judgment,  January  6, 1906. 
The  amount  of  this  interest  Is  $33.46.  The 
failure  to  charge  appellee  with  Interest  on 
the  whole  amount  drawn  out  by  Cox  is  as- 
signed as  error,  and  to  the  extent  indicated 
the  assignment  must  be  sustained. 

We  find  no  other  error  In  the  record  re- 
quiring a  reversal,  but  tar  this  error  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded, unless  appellee  shall  within  20  days 
enter  a  remittitur  of  this  amount,  in  which 
case  the  Judgmmt  will  be  affirmed,  at  the 
coat  of  appellee. 


FIRST  NAT.  BANK  OF  MORGAN  t. 
BROWN. 

(Court  of  Olvil  Appeals  of  Texas.    April  13, 
1906.) 

1.    CoBPOBATioNS— Gabnishmknt— AmoAvrr 

— SumcIKHOT— AXXKOATIOK  OT  IHCOBPOBA- 
TIOH. 

Under  Rev.  St  1895,  art  219,  describing 
the  requisites  of  an  affidavit  for  garnishment 
against  a  corporation,  and  proTiding  that  it 
must  state  that  the  garnishee  is  an  incorporat- 
ed company,  that  statement  is  suffioient.  and 
It  is  not  necessary  to  allege  that  the  garnishee 
is  "duly  incorporated." 


2.  OABmsHifENT  —  AnriDAviT  —  Bnoiraous 

RXCITAI.. 

Rev.  St  1895,  art  1679,  reqoires  Justices 
of  the  peace  to  Keep  a  civil  docket  and  enter 
therein  the  time  of  the  issuance  and  retom  of 
executions.  An  affidavit  for  garnishment  stat- 
ed that  the  Jugment  on  which  the  garnlsliment 
was  based  had  been  perpetuated  by  the  issu- 
ance of  executions  at  variooa  named  date& 
which,  if  correct  showed  that  10  years  had 
elapsed  between  two  of  the  executions.  The 
justice's  docket,  however,  showed  that  one  of 
the  dates  mentioned  in  the  affidavit  was  errone- 
ous, and  that  no  period  of  10  years  had  elapsed 
without  the  issuance  of  execution.  Held  that 
as  the  court  could  take  notice  of  the  docket  en- 
tries, it  was  unnecessary  for  the  affidavit  to  re- 
cite the  dates  of  the  issuance  of  execution,  and 
that  having  done  so,  the  erroneous  recital  might 
be  disregarded  as  a  clerical  error. 

Appeal  from  Galveston  County  Conrt; 
Lewis  Fisher,  Judge. 

Action  by  J.  S.  Brown  against  X  B.  Boas 
and  another,  in  which  the  First  National 
Bank  of  Morgan  was  summoned  as  garnishee. 
From  a  Judgment  against  the  garnishee.  It 
appeals.    Affirmed. 

Wheeler  &  Clough  and  McGowan  ft  Wade, 
for  appellant  Cureton  &  Cureton,  for  appel- 
lee. 

PLEASANTS,  J.  This  is  an  appeal  from 
a  Judgment  in  a  garnishment  proceeding  in- 
stituted by  appellee  against  the  appellant 
The  Judgment  of  the  court  below  Is  sought  to 
be  reversed  on  the  grotmd  that  tlie  affidavit 
for  garnishment  is  Insufficient,  in  that  it  falls 
to  show  that  the  appellant  is  a  corporation 
duly  organized  and  incorporated  under  the 
law,  and  because  said  affidavit  shows  upon 
its  face  that  the  Judgment  upon  which  the 
writ  of  garnishment  was  applied  for  was  dor- 
mant at  the  time  the  application  was  made. 
The  affidavit  is  as  follows:  "That  affiant 
is  J.  S.  Brown,  one  of  the  meml>era  of  the 
firm  of  J.  S.  Brown  ft  Co.,  a  partnership,  now 
dissolved,  composed  of  J.  S.  Brown  and  J.  M. 
Brown,  both  of  Oalveston,  Galveston  county, 
Texas;  that  said  firm  of  J.  S.  Brown  ft  Go. 
recovered  Judgment  against  Ross  Bros.,  a 
firm  composed  of  J.  B.  Ross  and  Dennis  Ross 
in  the  Justice  court  of  precinct  No.  2  of  Gal- 
veston  county,  Texas,  on  the  8d  day  of  Octo- 
ber, A.  D.  1887.  for  the  sum  of  $104.00  princi- 
pal, and  $25.60  costs  of  suit,  together  with 
legal  Interest  thereon  from  October  Sd,  1887, 
to  this  date,  said  cause  being  numbered  on 
the  docket  of  said  court  No.  4,924,  and  styled 
J.  S.  Brown  Co.,  plaintiff,  v.  Ross  Bros.,  de- 
fendants; that  said  Judgment  is  owned  and 
held  by  affiant  J.  S.  Brown  and  has  been  duly 
perpetuated  by  the  Issuance  of  executions 
from  time  to  time  on  the  following  dates, 
to  wit,  October  4,  1887,  February  8,  1887,  to 
Johnson  county,  Texas,  May  1,  1888,  to  Jotm- 
son  county,  Texas,  October  80,  1889,  to  John- 
son countr,  Texas,  October  24,  1889,  to  Gal- 
veston county,  Texas,  August  11,  1902,  to 
Johnson  coun^,  Texas,  and  September  22, 
1902,  to  Bosque  county,  Texas,  respectively; 
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tbat  said  Judgment  la  a  aobststlng,  unpaid  and 
unsatisfied  Judgment  against  the  said  J.  B. 
Ross  as  a  member  of  the  firm  of  Ross  Bros. ; 
tbat  the  said  J.  B.  Ross  was  served  person- 
ally with  citation  on  September  18,  1887; 
tbat  all  tbe  foregoing  facts  are  sbown  of 
record  In  tbe  civil  docket  of  said  court  and 
the  papers  on  file  In  the  office  of  the  justice  of 
the  peace  of  precinct  No.  1  of  Galveston  coun- 
ty, Texas,  in  the  city  of  Galveston,  to  which 
reference  is  here  made  and  the  same  is  made 
a  part  of  this  application;  that  said  Judg- 
ment, costs  of  suit,  and  legal  interest  of  6 
per  cent  per  annum  from  October  3,  1887, 
are  wholly  unpaid  and  unsatisfied  In  whole  or 
In  part;  and  that  neither  J.  B.  Ross  or  Dennis 
Ross  or  tbe  firm  of  Ross  Bros,  have,  within 
the  knowledge  of  aflSant,  property  in  tbe  pos- 
aeaslon  of  either  of  them  or  In  possession  of 
said  firm  of  Ross  Bros.,  within  this  state, 
subject  to  execution,  sufficient  to  satlsfs^  such 
Judgment  And  that  affiant  has  reason  to 
believe,  and  does  believe,  tbat  the  gamlsbee, 
the  First  National  Bank  of  Morgan,  located 
In  the  town  of  Morgan,  Bosque  county,  Tex- 
as, Is  an  Incorporated  company,  and  that  the 
defendant  J.  B.  Ross  is  the  owner  of  shares 
of  stock  In  said  company  and  has  an  Interest 
therein.  J.  S.  Brown.  Sworn  to  and  sub- 
flcrlbed  before  me  this  22d  day  of  June,  A.  D. 
1904.  R.  H.  Barry,  Justice  of  the  Peace,  Pre- 
cinct No.  1,  Galveston  County,  Texas." 

We  think  neither  of  the  objections  to  tbe 
affidavit  should  be  sustained.  The  cases  cited 
by  appellant  In  support  of  the  proposition 
that  the  affidavit  is  insufficient  because  It 
falls  to  state  that  appellant  company  was 
"duly  incorporated,"  are  Underwood  v.  Bank 
(Tex.  Civ.  App.)  62  S.  W.  043;  Way  v.  Bank 
(Tex.  Civ.  App.)  30  8.  W.  497;  Insurance  Co. 
T.  Friedman,  74  Tex.  56,  11  S.  W.  1046;  In- 
curance  C!o.  v.  Davldge,  61  Tex.  244;  and 
Oreenwood  v.  Pierce,  58  Tex.  133.  The  cases 
cited,  except  the  case  of  Way  v.  Bank,  supra, 
bold  that  a  petition  in  a  suit  or  an  affidavit 
in  garnishment  against  a  national  bank,  a 
railway  company,  or  other  corporation,  which 
fails  to  allege  that  the  defendant  company  is 
incorporated,  is  subject  to  exception  for  lack 
of  sncb  allegation.  It  is,  we  think,  clear  that 
these  cases  do  not  sustain  appellant's  conten- 
tion. The  case  of  Way  v.  Bank  holds  that  a 
special  exception  to  a  petition  In  a  suit 
against  a  national  bank,  on  the  ground  tbat 
tbe  petition  failed  to  allege  that  the  bank 
-was  "duly"  Incorporated,  should  have  been 
sustained.  This  conclusion,  however,  was 
based  upon  tbe  construction  given  by  the 
«ourt  to  articlell86of  the  Revised  Statutes  of 
1895,  and,  if  it  is  conceded  to  be  sound,  is  not 
authority  for  the  propoBition  that  an  affidavit 
for  garnishment  against  an  Incorporated 
company  must  state  that  tbe  company  Is 
"duly"  Incorporated.  Tbe  affidavit  in  this 
case  is  in  strict  compliance  with  article  219  of 
tbe  Revised  Statutes  of  1895,  prescribing  tbe 
requisites  of  an   affidavit  for  garnishment 


when  the  purpose  of  tbe  writ,  aa  In  this  case. 
Is  to  attach  shares  held  by  the  Judgment 
debtor  in  a  corporation.  This  statute  only 
requires  the  applicant  to  state  in  his  affi- 
davit that  the  "garnishee  is  an  Incorporated 
company,"  whereas  article  1186,  which  con- 
trolled In  the  decision  of  tbe  Way  Case, 
supra,  requires  that  a  petition  in  a  suit 
against  a  corporation  shall  allege  tbat 
the  defendant  is  "duly"  incorporated.  There 
may  be  no  sound  reason  for  a  dllTerence  in 
tbe  requisites  of  a  petition  and  an  application 
for  a  writ  of  garnishment  against  a  corpora- 
tion, but  tbe  Legislature  has  seen  fit,  in  the 
exercise  of  Its  unquestionable  authority,  to 
make  a  distinction,  and  the  appellee  was  only 
required  to  comply  with  the  statut& 

The  second  objection  to  the  affidavit  pre- 
sents a  more  difficult  question.  While  the 
application  -  states  positively  that  the  Judg- 
ment upon  which  the  writ  Is  applied  for  has 
been  duly  perpetuated  by  tbe  issuance  of 
writs  of  execution,  from  the  dates  given  tn 
the  affidavit  it  appears  that  more  than  10 
years  elapsed  between  the  Issuance  of  the 
fifth  and  sixth  execution  on  said  Judgment 
But  tbe  affidavit  further  states,  "tbat  all  of 
tbe  foregoing  facts  are  shown  of  record  in  tbe 
civil  docket  of  said  court  and  the  papers  on 
file  in  the  office  of  tbe  Justice  of  the  peace 
of  precinct  No.  1  of  Galveston  county,  Texas, 
in  the  city  of  Galveston,  to  which  reference 
is  here  made  and  the  same  are  made  a  pait 
of  this  application."  The  docket  of  the  court 
referred  to  in  the  affidavit  shows  that  tbe 
fifth  execution  was  issued  on  October  24, 
1899,  Instead  of  1889,  as  stated  in  the  appli- 
cation, and  there  was  no  lapse  of  ten  yean 
between  the  Issuance  of  executions  on  said 
Judgment  It  seems  to  be  well  settled  that 
a  valid  writ  of  garnishment  cannot  be  issued 
upon  a  dormant  Judgment  (Friedman  v. 
Early  Gro.  C!o.  [Tex.  Civ.  App.]  64  8.  W. 
278)  and  it  Is  also  tbe  law  that  the  papers 
in  tbe  original  suit  cannot  be  looked  to  to 
supply  necessary  statements  in  an  affidavit 
for  writ  of  garnishment  Scurlock  v.  Rail- 
way Co.,  77  Tex.  481,  14  8.  W.  148.  Tbe  ap- 
plication and  affidavit  In  this  case  contain 
all  of  tbe  statutory  requirements.  The  Judg- 
ment upon  which  the  writ  is  applied  for  is 
fully  described  and  Identifled  and  is  alleged 
to  be  '  subsisting  and  enforceable.  It  was 
unnecessary  for  the  application  to  go  further 
and  state  tbe  dates  upon  which  the  writs  of 
execution  were  Issued,  but,  having  done  so. 
Its  sufficiency  depends  upon  whether  we  can 
consider  the  entries,  upon  tbe  doclcet  of  tbe 
court  referred  to  in  said  affidavit,  as  a  part 
thereof,  and.  If  so  considered,  whether  we 
may  regard  the  statement  that  the  fifth  ex- 
ecution was  issued  on  the  24th  of  Octol>er, 
1889,  as  an  Immaterial  clerical  error. 

We  think  both  of  the  questions  above  sug- 
gested should  be  answered  in  the  affirmative. 
Article  1679  of  the  Revised  Statutes  of  1895 
requires  every  Justice  of  tbe  peace  to  keep 
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a  dvll  docket  In,  wblch  bis  Judgmenta  are  to 
be  entered.  Tbis  article  spedflcally  enumer- 
atee  the  entries  which  It  la  tbe  duty  of  the 
Justice  to  make  upon  said  docket,  In  addition 
to  the  Jndgment,  and  among  them  is  tbe  time 
of  tbe  issuance  and  retnm  of  executions.  A 
court  will  take  Judicial  knowledge  of  tbe  ex- 
istence and  terms  of  its  own  Judgments  and 
entries  In  its  minutes,  and  we  think  this  rule 
should  apply  to  all  tbe  entries  made  by  a 
Justice  of  tbe  peace  upon  bis  civil  docket  in 
compliance  with  tbe  statute  above  cited. 
Kelly  T.  Olbbs,  84  Tex.  143^  19  S.  W.  380,  663; 
Jeffries  v.  Smith  (Tex.  Civ.  App.)  78  S.  W. 
48;  Simon  v.  Oreer  (Tex.  Civ.  App.)  84  S. 
W.  343.  It  follows  from  this  rule  that  it 
was  unnecessary  for  the  affidavit  in  this  case 
to  show  the  dates  upon  which  writs  of  execu- 
tion were  issued  upon  tbe  Judgment,  since 
tbe  court  to  wbicb  tbe  writ  was  returnable 
would  take  Judicial  knowledge  of  tbe  entries 
apon  tbe  docket  showing  such  dates.  The 
statements  in  the  affidavit  of  tbe  date  upon 
which  the  fifth  execution  was  Issued  being 
contradicted  by  the  statement  that  tbe  Jndg- 
mesat  bad  been  duly  perpetuated  by  tbe  issu- 
ance of  executions  from  time  to  time,  and  tbe 
Justice  docket  having  been  referred  to  for  a 
veriflcatlon  of  both  statements,  we  think  it 
proper  to  consider  tbe  entries  upon  said 
docket  as  a  part  of  tbe  affidavit,  for  the  pur- 
pose of  determining  whether  the  affidavit  In 
fact  shows  upon  its  face  that  tbe  Judgment 
was  dormant  As  before  stated,  it  appears 
from  this  docket  that  tbe  fifth  execution  was 
in  fact  issued  on  October  24,  1899,  and  tbe 
statement  in  tbe  affidavit  that  the  Judgment 
bad  been  duly  perpetuated  is  tra&  It  fol- 
lows that  tbe  statement  of  the  date  in  said 
affidavit  as  October  24,  1899,  is  manifestly  a 
Clerical  error,  which  is  corrected  by  other 
parts  of  the  affidavit  and  tbe  record  therein 
referred  to,  and  was  therefore  immaterial. 
Broyles  v.  Jerrells  (Tex.  Glv.  App.)  87  S.  W. 
877;  (Torrigan  v.  NicbolB  (Tex.  Civ.  App.)  24 
S.  W.  962.  We  do  not  think  tills  holding  con- 
flicts with  tbe  rule  that  tbe  papers  in  tbe 
original  suit  cannot  be  looked  to  for  tbe  pur- 
pose of  supplying  necessary  allegations  in  tbe 
affidavit  for  writ  of  garnishment,  announced 
in  Scurlock  v.  Railway  Co.,  supra. 

We  are  of  opinion  that  the  Jndgment  of  the 
court  below  should  be  affirmed,  and  It  has 
been  so  ordered. 

Affirmed. 

GALVESTON,  H.  &  8.  A.  RT.  00.  ▼.  WASH- 
INGTON.* 
(Court  of  Otvil  Appeals  of  Texas.    March  24, 

1906.     Rehearing  Denied  April  26,  1906.) 
1.  Tkial — ^AKomoEitT  or  CotTirsKL — Afpkai.  to 

PBKTDDiae. 

In  an  action  against  a  railroad  for  injor- 
les  sustained  in  a  crossing  accident,  an  argument 
of  plaintiff's  oonnsel  to  the  jury  which  was  out- 
side of  the  record,  inflammatory  and  vitnpera- 
tive  JB  character,  and  in  which  he  denounced 

*AppUa«tlOD  lor  writ  of  error  dt«mi«Md  by  Su- 
preme Court  tor  want  of  jurisdiction. 


defendant  as  an  octopus,  and  defendant's  wit- 
nesses as  frauds  and  fakes,  and  characterised 
one  of  them  as  an  ungodly  liar,  was  prejudicial 
error. 

[Bd.  iiot». — ^B^r  cases  in  point,  see  toL  48, 
Cent  Dig.  Trial,  |  308.] 

2.  Aptbai, — Review  —  Failiibe  to  Exocpt — 
Abouhekt  Or  Counsel. 

Argument  of  counsel  will  be  reviewed  on 
nopeal  though  no  exception  was  tsken  thweto. 
wnere  the  trial .  court  had  established  a  ml* 
that  he  would  not  sustain  an  objection  to  im- 
proper argument,  and  would  not  instruct  the 
jury  to  disregard  an  argument 

Appeal  from  District  Ck>urt,  Wharton  Ooon- 
ty;  Wells  Thompson,  Judge. 

Action  by  Greorge  Washington,  as  next 
friend  of  James  Washington,  against  tbe  Gal- 
veston, Harrlsburg  A  San  Antonio  Ballway 
Company.  From  a  Judgment  In  favor  «>f 
plalntiir,  defendant  appeals.  Beversed  and 
remanded. 

Baker,  Botts,  Parker  ft  Garwood,  W.  8. 
Brooks,  G.  G.  Kelley,  and  C.  L.  Carter,  for  ap- 
pellant Jacob  O.  Baldwin,  O.  T.  Holt,  J. 
V.  Meek,  W.  I*  Hall,  and  B.  M.  Brown,  for 

appellee. 

PLEASANTS,  J.  George  Washington,  aa 
next  friend  of  bis  minor  son,  James  Wasbing- 
ton,  brought  this  suit  to  recover  damages  for 
personal  injuries  caused  said  minor  by  tbe 
alleged  negligence  of  appellant 

James  Washington  was,  on  tbe  26tb  day  of 
March,  1896,  run  over  by  a  train  on  defend- 
ant's railway  in  tbe  city  of  Houston,  and  bla 
fe6t  and  legs  were  so  injured  as  to  require 
the  amputation  of  botb  legs  below  tbe  knee. 
Tbe  petition  alleges  that  while  crossing  tbe 
publie  street  In  tbe  city  of  Houston,  tbe  said 
James  Washington  stepped  upon  a  rotten 
plank  which  tbe  defendant  bad  placed  in  salA 
street  In  constructing  a  crossing  over  its  rail- 
road, and  that  bis  foot  broke  through  and 
became  fastened  in  tbe  bole  thus  made  in 
said  plank,  and,  while  so  fastened  and  held 
npon  tbe  track,  he  was  run  over  by  a  rapidly 
moving  train  which  was  being  operated  by 
defendant's  employes.  Tbe  negligence  charged 
was  the  failure  to  keep  the  crossing  in  repair, 
the  failure  of  defendant's  employes  operating 
said  train  to  keep  a  proper  lookout  for  persons 
on  the  track,  and  to  observe  tbe  ordinances  of 
the  city  regnlating  tbe  rate  of  speed  at  wblcb 
trains  should  be  operated  within  tbe  dty, 
and  requiring  the  bell  of  tbe  engine  to  be 
rung  while  the  train  was  in  operation.  Tbe 
defendant  answered  by  general  exception, 
and  general  denial,  and  by  special  pleas,  in 
wbicb  contributory  negligence  was  charged 
against  the  said  James  Washington,  becanse 
of  his  failure  to  look  and  listen  before  going 
upon  tbe  track,  and  in  stepping  upon  tbe 
track,  In  front  of  tbe  approaching  train.  It 
Is  further  averred  that  said  James  Washing- 
ton, at  the  time  be  was  Injured,  was  a  tres- 
passer upon  defendant's  track,  and  was  at- 
tempting to  catch  hold  of  and  get  npon  one 
of  defendant's  moving  cars  for  tbe  purpose 
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of  riding  thereon  wlthont  the  oonBent  of  the 
defendant 

PlalntiffB  evidence  as  to  the  circumstances 
under  which  the  accident  occurred  waa  as  fol- 
lows: James  Washington  waa  run  over  by 
one  of  defendant's  trains  at  the  Intersection 
of  Ck)Iorado  and  Winter  streets  In  the  city  of 
Houston.  The  track  of  defendant's  railway 
Is  along  Winter  street  Colorado  street  cross- 
es Winter  street  at  right  angles.  The  boy, 
who  was  about  10  years  old  at  the  time  of 
his  Injury  and  lived  on  the  south  side  of 
Winter  street  five  blocks  east  of  the  place 
of  the  accident  and  about  20  feet  from  the 
railway  track.  At  the  time  the  accident  oc- 
curred he  was  going  home  from  a  church 
service  which  he  had  attended  at  a  church 
situated  two  blocks  south  and  one-half  block 
east  of  the  place  of  the  accident  Hia  testi- 
mony as  to  the  circumstances  attending  Ills 
injury  Is  as  follows:  "I  was  on  the  south- 
west side  of  the  Intersection  of  Winter  and 
Colorado  streets,  intending  to  cross  from  the 
southwest  side  to  the  northeast  side,  diagon- 
ally. I  was  walking  up,  and  when  I  got  to 
the  comer,  I  looked  up  a  little  ways,  and  I 
was  bound  to  look  in  front  of  me.  I  never 
saw  any  train,  and  I  did  not  hear  any  train.  I 
walked  like  any  one  else  would.  I  stepped  on 
the  track.  I  Just  walked  on  catty-cornered. 
I  stepped  on  a  plank.  They  got  planks  inside 
the  track.  I  was  walking  along  not  thinking 
about  anything,  and  stepped  in  a  hole,  and 
my  foot  got  caught  between  the  rail  and  a 
plank.  I  did  not  think  it  was  caught  hard. 
I  commenced  pulling  it  and  kept  on  pulling 
It  It  was  my  right  foot  I  saw  It  was  kind 
of  hard.  I  looked  behind  me  and  saw  a  train 
coming.  It  was  a  block  and  a  half  from  me. 
I  kept  on  pulling  my  fbot  and  the  train  kept 
coming.  I  never  heard  any  t>ell  or  any 
whistle.  After  the  train  got  close  to  me, 
and  I  saw  it  would  not  stop,  I  fell  back 
away  from  the  track.  My  right  foot  was 
caught  I  couldn't  get  It  out  The  train 
kept  on  coming  and  then  ran  over  me.  They 
ran  over  both  my  feet  and  they  were  mashed 
so  bad  the  doctors  had  to  cut  them  ott.  The 
left  leg  was  split  and  the  foot  was  out  after 
the  train  passed.  The  train  did  not  stop; 
it  kept  on  going.  My  right  foot  was  mashed 
all  around  the  foot  and  my  left  foot  was 
mashed,  and  my  left  leg  split  up  to  the  calf. 
I  had  on  shoes  at  the  time.  After  the  en- 
gine and  everything  had  passed  a  fellow  by 
the  name  of  Alfred  Nelson  came  out  and  gralv 
bed  me,  and  asked  me  what  had  happened, 
and  I  told  him  I  bad  my  feet  mashed.  He 
lifted  me  up,  and  another  man  by  the  name 
of  Will  Underwood  ran  out  and  when  he  ran 
out  Nelson  sent  him  after  a  quilt  I  never 
spoke  to  Underwood,  and  he  did  not  talk  to 
me.  They  got  a  quilt  and  put  me  on  It  and 
carried  me  to  Mr.  Ed  Hubert's  store,  right 
on  the  comer  of  Colorado  and  Winter  streets. 
That  is  the  comer  I  was  injured  on.  *  *  * 
The  arenlng  I  was  injured  I  had  been  to 


church  and  came  along  Bdwards  street  to 
Colorado  street  and  then  ap  to  Winter 
street"  Be  further  testified:  That  be  did 
not  know  what  kind  of  engine  hit  him. 
Did  not  Imow  what  kind  of  train.  It  was 
pulling  box  ears.  Did  sot  know  whether  it 
was  a  switch  engine  that  hit  him  or  not 
That  the  train  that  ran  over  blm  was  running 
faster  than  he  ever  saw  them  running  past 
his  house.  That  it  was  running  about  26  or 
35  miles  an  Iiour.  Colorado  street  had  plank 
walks  running  from  the  sidewalk  up  the 
track  The  walks  were  laid  this  way  (indi- 
cating the  direction  at  right  angles  to  the 
track).  The  planks  inside  the  track  were 
laid  ranning  the  same  way  as  the  track. 
That  the  planks  inside  were  parallel  with  the 
track.  That  at  the  time  he  got  his  foot  fast- 
ened in  there  the  planks  were  rotten.  That 
he  broke  part  of  the  plank  off.  That  it  was 
rotten  and  broke  off.  That  he  fell  on  the 
south  side  of  the  track  That  the  engine  was 
the  first  thing  that  hit  him  when  he  was 
struck  That  it  was  the  engine  which  mashed 
oft  his  feet  That  he  did  not  fall  and  get 
his  feet  under  the  last  car  of  the  train.  That 
he  was  not  Jumping  on  or  catching  bold  of 
the  cars.  That  when  he  got  to  the  track  the 
engine  had  not  got  to  him.  "I  did  testify  [In 
May,  1902]  that  No.  763  [switch  engine]  was 
engaged  in  It  and  that  the  numl>ers  ran  up  as 
high  as  767.  I  did  testify  that  engine  764 
was  engaged  in  it  [switching]  then.  I  did 
testis  to  that  That  is  trae.  It  is  correct 
I  do  recollect  that  at  that  time  they  were  us- 
ing mglnes  running  from  760  to  767,  and  that 
they  were  using  engines  763  and  764,  I  knew 
the  numl>er8  from  seeing  them  pass  my  house. 
When  an  engine  passed  by  there  was  always 
a  big  numl>er  on  the  side  of  the  engine.  I 
knew  the  numbers  of  the  engines  th^  used 
In  switching." 

Lucy  Williams  testified  for  plaintiff,  in 
substance,  as  follows:  That  she  and  her 
mother,  Sarah  Nelson,  were  on  Winter  street 
atmnt  a  block  and  a  half  from  Jimmy  Wash- 
ington,  and  saw  lilm  going  to  the  track  on 
Colorado  street ;  that  she  saw  a  train  coming, 
but  did  not  pay  any  attention.  "As  the  train 
approached,  he  left  the  track  to  get  out  of 
the  way,  and  we  looked  and  the  boy  was 
stooping  down.  After  the  train  passed  blm 
I  saw  him  fall,  but  I  did  not  know  whether 
the  train  knocked  him  down  or  not  on  ac- 
count of  the  smoke  that  come  down  over  him, 
and  after  the  train  ail  had  passed  there,  we 
saw  he  was  hurt"  She  further  testified  that 
she  did  not  know  whether  or  not  the  boy  was 
trying  to  get  on  the  train  at  the  time  he  fell, 
and  that  the  train  by  which  he  was  injured 
was  drawn  by  a  switch  engine. 

Sarah  Nelson  testified  for  plaintiff  that  she 
saw  James  Washington  coming  up  Colorado 
street  towards  Winter  street  and  run  on  the 
track ;  that  a  train  was  then  coming  from  the 
west  pretty  fast  but  she  did  not  notloe 
whether  or  not  the  boy  got  off  the  track. 
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Mrs.  Walker  testified  for  plaintiff  that  on 
the  evening  the  boy  was  Injured  she  was  drlr- 
Ing  north  on  Houston  avenue,  which  avenue 
crosses  Winter  street  two  blocks  east  of  Colo- 
rado street;  and,  hearing  a  train  approaching, 
she  stopped  when  she  reached  Winter  street 
to  see  from  which  direction  the  train  was 
coming,  and  looked  up  Colorado  street;  that 
she  saw  the  boy  on  the  track,  and  the  train 
was  coming  very  fast ;  that  she  watched  him 
and  saw  the  train  strike  blm,  and  he  fell 
over;  that  her  horse  got  nervous,  and  she 
turned  around  and  did  not  wait  to  see  any 
more ;  that  after  the  train  passed  she  crossed 
the  track  and  met  a  crowd  coming  on  that 
side;  that  the  boy  was  on  the  south  side  of 
the  track  when  he  fell ;  that  he  was  about  two 
blocks  west  of  where  she  was ;  that  the  train 
was  coming  from  the  west  towards  her  very 
rapidly. 

The  following  evidence  was  Introduced  In 
behalf  of  defendant:  JohnDlzon,  defendant's 
yard  foreman,  testified  that  the  only  trains 
drawn  by  switch  engines  which  passed  the 
place  of  the  accident  on  the  evening  It  oc- 
curred were  drawn  by  engines  Nob.  763  and 
764.  Engine  No.  763,  with  a  train  of  cars, 
passed  about  6:46  p.  m.,  and  engine  No.  764 
about  5:50  p.  m.  The  engineer,  the  fireman, 
the  foreman,  and  three  others,  members  of 
the  crew  operating  the  train  drawn  by  en- 
gine No.  764^  all  testified  that  no  one  was 
on  the  track  when  their  train  passed  the 
place  at  which  James  Washington  was  In- 
jured ;  none  of  these  witnesses  saw  the  boy  at 
any  time,  and  If  he  was  Injured  by  their 
train,  they  knew  nothing  of  It  The  engineer 
and  fireman  both  testified  that  they  were 
keeping  a  lookout  ahead  of  their  train,  and 
there  was  nothing  to  prevent  them  from  see- 
ing the  boy  if  be  had  been  on  the  track. 
The  foreman  testified  that  the  engine  was 
backing  and  that  he  was  on  the  end  of  the 
engine  tank  looking  out  for  anyone  who  might 
be  on  the  track,  and  that  the  boy  could  not 
have  bem  on  the  track  without  his  seeing 
blm. 

The  engineer  and  two  of  the  crew  operating 
the  train  which  was  drawn  by  engine  No. 
763  all  testified  that  they  did  not  see  James 
Washington  on  the  evening  he  was  injured, 
and  that  he  was  not  run  over  by  their  en- 
gine to  their  knowledge.  They  further  testi- 
fied that  they  were  keeping  a  proper  lookout, 
and  that  the  boy  could  not  have  been  on  the 
trade  as  stated  by  him  without  their  seeing 
him.  Of  the  remaining  two  members  of  this 
crew.  Berry,  the  foreman,  is  dead,  and  the 
present  whereabouts  of  Miller,  the  fireman, 
are  not  known. 

E.  T.  Hubert  testified  that  at  the  time  of 
the  accident  he  lived  on  the  comer  of  Winter 
and  Colorado  streets,  and  was  familiar  with 
the  place  of  the  accident,  having  kept  a  store 
and  lived  there  for  several  years.  He  was  in 
hlB  store  at  the  time  of  the  accident,  and  did 
not  see  the  occurrence,  but  saw  the  boy  Im- 


mediately after  he  was  Injured,  and  saw  the 
train  that  injured  him.  It  was  a  switching 
train,  and  comxx>8ed  of  16  or  20  cars,  and  was 
going  east 

Will  Underwood  testified  that  be  lived  on 
the  north  side  of  defendant's  track,  at  tha 
Intersection  of  Winter  and  Colorado  streeta. 
Just  opposite  the  place  of  the  accident;  that 
he  was  leaving  his  home  to  go  to  work  at  the 
time  of  the  accident  and  saw  the  boy  when 
he  got  hurt;  that  be  was  about  20  feet  from 
the  boy  at  the  time,  and  saw  the  train  ran 
over  him ;  that  It  was  a  switching  train  going 
east  and  was  composed  of  25  or  30  cars; 
that  the  four  hind  wheels  of  the  last  car 
ran  over  the  boy's  legs.  He  further  testified : 
"The  little  Washington  boy  was  standing  Just 
off  the  plank  crossing  on  the  ground,  and*  be- 
tween the  cars  as  they  passed  me,  I  could  see 
him  getting  ready  to  catch  on.  Where  I  was 
standing  was  low  ground,  and  the  bed  of  the 
track  was  high,  so  I  could  see  the  boy  as  high 
up  as  his  shoulders.  I  saw  him  take  two  or 
three  steps  running  alongside  of  the  last  car 
of  the  train.  I  saw  one  of  his  hands  go  up 
and  then  fail,  while  the  other  hand  seemed 
to  catch,  and  the  next  minute  his  body  was 
swinging  underneath  the  car  In  front  of  the 
hind  wheels,  and  they  run  over  bis  two  legsL 
I  ran  over  to  him,  picked  him  up,  and  carried 
him  over  to  Hubert's  store.  Alfred  Nelson 
and  Ed  Hubert  were  at  the  store.  When  I 
reached  him  and  picked  him  up,  I  said:  'Kid, 
what  the  hell  do  you  mean  by  trying  to  do 
that*'  and  he  said,  'I  was  only  trying  to  get 
a  ride  home.'  There  was  no  one  else  present 
when  he  said  that  to  me.  *  *  *  I  am 
working  now,  and  have  been  since  1882,  for 
the  Houston  &  Texas  Central  Railroad  Com- 
pany." 

Dr.  William  Olive,  the  physician  who  was 
called  to  attend  the  boy,  and  who  amputated 
his  legs,  testified  as  follows:  "My  recollec- 
tion is  that  James  Washington  made  a  state- 
ment in  my  presence  that  he  was  walking 
along  the  track,  and  as  the  car  passed  him 
he  made  an  effort  to  catch  the  car,  and  fell 
under  it  That  Is  my  recollection.  It  haa 
been  several  years  ago.  It  Is  my  recollection 
he  made  this  statement  before  I  amputated 
his  legs,  while  I  was  questioning  him  as  to 
how  he  got  hurt  It  must  have  been  several 
years  after  the  accident  when  I  was  first 
called  as  a  witness.  I  had  not  given  the  facts 
with  reference  to  this  case  any  more  thought 
than  to  any  other  case.  It  Is  my  recollection 
that  the  boy  stated  that  he  tried  to  catch  on 
to  the  car.  I  would  not  undertake  to  repeat 
the  words  he  used  In  makhig  this  statement. 
It  is  barely  possible,  though  hardly  probable, 
that  I  have  his  statement  confused  with  the 
statement  of  some  one  else,  or  the  statement 
of  some  one  else  confnsed  with  his.  It  la 
hardly  probable,  however,  that  I  have." 

A.  Vann,  witness '  for  defendant  testified 
that  at  the  time  of  the  accident  he  was  claUn 
agent  for  the  defendant  company;  that  he 
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went  to  tbe  house  of  plaintiff,  James  Wash- 
ington, on  tbe  4th  day  of  April,  1896,  and  that 
tbe  plaintiff  made  the  following  statement  be- 
fore him,  which  he  reduced  to  writing,  and 
which  was  signed  by  the  plaintiff,  James 
Washington,  which  said  statement  Is  as  fol- 
lows: "On  the  day  I  was  Injared,  I  was 
coming  from  church,  and  walking  up  tbe  rail- 
road track,  when  I  heard  a  train  coming  from 
Cheney  Junction  towards  the  Fifth  Ward 
Depot.  I  stepped  off  the  track,  and  stood  be- 
side tbe  passing  train.  Just  as  the  last  box 
car  was  passing  me,  I  stepped  close  to  the 
train,  and  as  I  did  so  my  foot  struck  against 
something  In  the  street,  and  I  fell,  and  my 
feet  went  under  tbe  box  car,  and  cut  both 
my  feet  off.  I  did  not  attempt  to  ]get  on  tbe 
train ;  only  stood  near  the  track,  and  intend- 
ed stepping  on  the  track  behind  the  train  and 
going  on  home.  There  was  no  one  with  me 
at  the  time  I  was  hurt.  Albert  Nelson  was 
the  first  one  to  reach  me  after  I  was  run 
over.  I  did  not  see  any  of  tbe  trainmen  Just 
before  I  was  hurt.  They  did  not  stop  or 
notice  me  In  any  way.  Tbe  accident  hap- 
pened on  the  street  on  which  Hubert's  store 
Is  located.  A  lawyer  has  been  down  to  see 
me,  and  he  told  me  not  to  tell  any  one  how 
the  accident  happened.  I  am  10  years  old. 
My  father  Is  named  George  B.  Washington, 
and  works  for  Inman  &  Co.,  at  Inman  Press. 
I  live  on  the  corner  of  Holly  street  and  Win- 
ter street  My  mother  is  dead.  I  have  three 
brothers.  Tbe  engine  pulling  the  train  was 
switch  engine  No.  763.  I  did  not  attempt  to 
<»tch  the  truss  rods,  nor  In  any  way  attempt 
to  get  on  the  train.  This  the  4th  day  of 
April,   1896.      [Signed]    James  Washington." 

Ed  S.  Phelps,  for  defendant,  testified  to 
having  taken  the  ex  parte  deposition  of  James 
Washington  in  a  suit  brought  by  him  In  Har- 
ris county  to  recover  for  the  injuries,  for 
which  recovery  is  sought  In  this  suit.  The 
witness  testified.  That  hesworeJames Wash- 
ington, and  then  propounded  to  him  the  ques- 
tions in  the  order  In  which  they  appeared  in 
tbe  Interrogatories.  That  he  explained  the 
questions  to  the  boy,  and  reduced  his  answers 
to  writing.  That  this  was  done  at  the  home 
of  the  plaintiff.  That  bis  answers  were  read 
over  to  blm,  and  he  was  asked  If  he  desired 
to  make  any  change;  tbe  answers  being  re- 
duced to  writing  Just  as  he  answered  them. 
Bald  depositions  were  signed  and  sworn  to  by 
tlie  plaintiff.  That  shortly  after  he  got  to  tbe 
home  of  James  Washington,  his  father  came 
in,  and  remained  there  during  tbe  balance 
of  the  time  that  he  was  taking  the  deposi- 
tions. 

In  these  depositions  James  Washington 
makes  the  following  statements :  "It  is  not  a 
fact  that  I  was  attempting  to  catch  on  a  car 
In  that  train  and  lost  my  bold  and  fell.  It 
is  not  true  that  I  Jumped  on  and  off  moving 
trains.  I  have  gotten  on  and  off  and  across 
cars  standing  still.  Once  I  bad  gotten  on  a 
car.  and  It  started  to  move,  and  I  got  off. 
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My  father  told  me  not  to  get  on  and  off  mov- 
ing trains,  and  I  did  not  disobey  him.  I  was 
in  good  health  at  tbe  time  of  my  Injury.  My 
stumbling  over  the  plank  walk  was  tbe  thing 
that  caused  me  to  fall  under  the  moving  car. 
It  la  a  fact  tbe  engine  and  nearly  tbe  whole 
train  got  by  me  betore  any  part  of  it  ran 
over  me.  I  was  entirely  clear  of  the  track 
until  I  fell  under  the  wheels  next  to  the  last 
car  in  the  trabi.  and  it  ran  over  me.  After  I 
thus  fell  under  the  train,  it  was  impossible 
to  have  stopped  tbe  ,traln  in  time  to  have 
avoided  striking  me.  Up  to  tbe  time  I  fell 
with  my  legs  under  the  next  to  tbe  last  car, 
there  was  nothing  In  my  action  to  Indicate 
to  any  one  of  the  train  men  or  any  one  else 
that  I  was  in  a  dangerous  position."  He  also 
admitted  that  he  had  made  the  statement  to 
the  witness  Tann  before  set  out 

The  Harris  county  suit  was  filed  April  4, 
1896,  and  was  dismissed  for  want  of  proseiiu- 
tlon  in  Octol)er,  1896,  and  about  two  years 
thereafter  this  suit  was  filed  In  Wharton 
county.  The  petition  in  the  suit  filed  In  Har- 
ris county  does  not  charge  that  the  crossing 
was  defective  In  any  particular,  and  contains 
no  allegation  that  James  Washington  was 
caught  and  held  on  the  track  by  his  foot  be- 
coming fastened  In  a  hole  In  the  crossing. 
The  only  allegations  stating  the  cause  of  ac- 
tion are  that  while  crossing  defendant's  track 
in  a  public  street  of  tbe  city  of  Houston, 
James  Washington  was  run  over  and  Injured  . 
by  one  of  defendant's  trains,  and  that  said 
accident  was  due  to  the  negligence  of  defend- 
ant's employes  in  operating  tbe  train  at  a 
high  rate  of  speed,  and  falling  to  keep  a  prop- 
er lookout  and  to  give  proper  signals  when 
approaching  the  street  crossing.  On  the  trial 
below  James  Washington  admitted  that  be 
bad  signed  a  paper  prepared  for  him  by  Mr. 
Venn,  but  stated  that  be  did  not  know  at  the 
time  he  signed  It  what  the  paper  contained, 
and  denied  that  he  made  the  statements  con- 
tained In  said  paper.  He  testified  to  the 
same  effect  In  regard  to  the  depositions  taken 
by  Mr.  Phelps.  Tbe  trial  by"  a  Jury  in  tbe 
court  below  resulted  In  a  verdict  in  favor  of 
plaintiff  for  the  sum  of  $12,000. 

The  fifth  and  sixth  assignments  predicate 
error  upon  the  refusal  of  the  trial  court  to 
grant  a  new  trial  on  the  ground  that  the  court 
permitted  counsel  for  tbe  plaintiff  In  his 
closing  speech  to  the  Jury  to  go  outside  of  the 
record  and  abuse  and  vlllify  witness  for  tbe 
defendant  and  to  use  Improper  and  Infiamma- 
tory  language  which  was  calculated  to  and 
did  arouse  a  feeling  of  passion  and  prejudice 
In  the  minds  of  the  Jury  against  tbe  defend- 
ant Tbe  bills  of  exceptions  set  out  the  argu- 
ment objected  to  at  length,  and  we  think  the 
objections  made  to  it  are  valid.  The  follow- 
ing excerpts  taken  from  the  bill  of  exceptions 
sufilclently  discloses  tbe  character  of  the  ar- 
gument : 

"Mr.  Kelly  says  he  don't  abuse  witnesses. 
I  don't  •Ither.    I  ny  that  when  an  attorney 
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Bays  tblngB  about-  a  witness  that  are  not  true 
then  be  Is  abasing  him ;  but  -when  a  man  tells 
the  truth  about  a  witness.  It  Is  not  abuse.  I 
am  going  to  tell  you  what  I  believe  Is  the 
truth  about  Will  Underwood.  I  believe  he 
Is  the  most  ungodly  liar  that  ever  gave  testi- 
mony In  a  court,  and  I  believe  I  can  show  It 
Will  Underwood's  testimony  put  them  In  a 
dilemma,  and  I  will  show  It  to  yoo.  Talk 
about  fraud!  Talk  about  fake  I  I  wonder 
where  Mr.  Kelly  Is?  He  told  me  he  was  going 
to  stay  here,  because  he  expected  to  catch  me 
In  my  argument,  but  he  has  run  at  the  first 
shot !  Talk  about  fakes  and  frauds.  If  there 
Is  any  of  It  here  It  rests  on  the  Galveston, 
Harrlsburg  &  San  Antonio,  and  principally 
xtpoa  two  of  their  agents,  A.  Vann  and  Bd 
Phelps.  At  the  time  that  company  committed 
this  crime — ^I  will  call  It  a  crime,  running 
over  this  boy  and  leaving  him  to  die  like  a 
dog,  not  even  stopping  the  train  to  see  what 
they  had  done — at  that  time  they  were  vio- 
lating the  law,  and  every  man  of  that  crew 
was  liable  to  be  arrested  and  put  In  jail  for 
It,  until  he  gave  bond  to  appear  in  court 
Underwood  was  standing  35  or  40  feet  from 
the  track,  and  what  did  be  see?  Ton,  gentle- 
men, are  practical  business  men.  I  don't 
think  there  is  a  man  on  this  Jury  who  hasn't 
seen  a  train  or  ridden  on  it  My  friend, 
Ahlday,  is  the  youngest  man  on  that  jury, 
and  I  know  that  he  has  often  seen  them  flash 
by  this  point  over  this  track  here.  They 
have  another  way.  The  only  defense  that 
they  set  up  Is  that  the  boy  was  trying  to  jump 
on  the  train,  and  they  try  to  support  Will 
Underwood  a  little  by  the  evidence  of  Ed 
Hubert  They  try  to  break  It  down  by  the 
depositions  that  Phelps  took,  and  the  state- 
ment that  Vann  took,  and  by  that  they  try  to 
contradict  the  boy.  And  Mr.  Vann,  the  chief 
detective  of  the  railway  at  that  time,  he 
called  himself  a  claim  agent — starts  out  to  do 
what?  To  get  a  fair  and  impartial  statement 
from  that  boy?  No,  sir;  but  to  go  to  that 
boy's  house,  and,  if  he  could,  to  extort  from 
blm  a  statement  that  would  relieve  the  rail- 
road company  from  responsibility.  Mr.  Billy 
Brooks  says  they  went  to  see  if  they  were 
responsible,  so  they  could  settle  it  Who 
ever  beard  of  a  railway  company  going  out  to 
see  If  they  were  responsible?  I  have  known 
of  them  being  willing  to  compromise  in  a 
cinch  case  against  them,  but  I  never  heard 
of  one  trying  to  find  out  If  it  was  responsible. 
They  sent  Mr.  Vann  out  to  see  about  this 
case,  and.  If  Mr.  Vann  had  reported  right, 
this  case  would  have  been  settled  long  ago. 
But  Mr.  Vann  had  an  idea  of  his  own.  Gen- 
tlemen, I  have  known  Mr.  Kelly  to  figure  in 
many  cases  in  which  he  got  half  the  recovery, 
and  I  have  helped  bim  try  them.  Kelly  has 
several  cases  on  this  docket  now  in  which  he 
gets  a  part  of  the  recovery.  Kelly,  are  yon 
trying  to  rob  old  man  Lowe  because  you  are 
Interested  in  the  recovery?  I  expect  Carter 
baa  figured  in  a  good  many,  and  when  they 


find  a  man  la  a  good  man  ttae^  reach  oat, 
that  octopus,  with  its  long  arms,  reach  out 
one  of  Its  tentacles,  and  says,  'Come  down  to 
Baker,  Botts,  Baker  ft  Lovett's  office.  We 
will  give  you  a  good  salary.  We  are  tired  of 
having  you  gouge  the  railroad.'  Talk  about 
fakes.  Mr.  Vann  Is  one  of  these  tentacles.  It 
wias  his  business  to  reach  out  with  one  of 
those  long  arms,  and  hover  over  that  10  year 
old  boy,  his  feet  severed  from  blm,  10  days 
after  be  was  wounded,  sutTering  the  agonies 
of  the  damned,  with  visions  of  engine  768  and 
764,  and  all  the  engines  of  the  world  crashing 
over  bis  body,  with  bis  brain  distorted  by 
suffering,  and  by  the  medicines  given  blm, 
and  the  shock  of  his  wound.  Here  comes  this 
great  big  vampire,  with  bis  great  beak,  and 
bis  wings  flapping.  I  expect  that  boy  thought 
it  was  the  archangel  from  below  coming  after 
him.  He  tiovers  over  the  boy,  and  tells  him : 
'Here,  Jimmy,  I  want  you  to  sign  this  pa- 
per,' and  Jimmy  signed  it  I  believe  It  hap- 
pened that  way,  I  believe  It  was  written  out 
before  he  went  there:  He  asked  Jimmy  bow 
it  happened,  and  Jimmy  gave  him  a  distorted 
statement,  the  best  he  oould  in  his  terrible 
mental  agony,  and  this  glorious  claim  agent 
made  out  a  remarkable  statement,  and  said, 
'Jimmy,  sign  it,'  and  Jimmy  signed  It  I  be- 
lieve it  was  the  vaporings  of  that  imagina- 
tion of  a  10  year  old  boy,  with  his  body 
racked  Vitb  agony,  the  wan3erings  of  a  dis- 
torted brain,  that  Vann  wrote  out  And 
then  you  bring  that  into  a  decent  court,  be- 
fore a  reputable  jury,  and  ask  them  to  be- 
lieve it" 

"When  they  got  that  paper  in  the  office  of 
the  railroad  company,  and  it  got  to  Baker. 
Botts,  Baker  &  Lovett,  their  distinguished  at- 
torneys, they  found  it  was  not  sworn  to. 
They  would  have  to  take  other  steps.  In  the 
meantime  suit  was  brought  What  did  tbey 
do?  Tbey  sent  another  one  of  their  agents 
out  there,  and  ain't  it  a  singular  coincidence 
that  when  our  priestly  looking  friend,  Mr. 
Phelps,  arrived  on  the  scene  that  he  selected 
the  19th  of  June  to  go,  the  day  it  is  notorious 
all  over  Texas  as  the  day  the  colored  people 
celebrate  their  emancipation,  the  day  tbey 
consider  it  a  religious  duty  to  observai 
Phelps  selected  the  19th  of  June,  and,  by  a 
singular  coincidence,  when  he  got  there,  no- 
body was  present  His  father  came  in  after- 
wards. You  jump  at  concinsions  too  quick. 
I  ain't  going  to  cover  anything  up.  He  got 
down  thero  and  nobody  was  there,  and  be  in- 
vades the  home  of  that  man,  George  Wash- 
ington— lawyer  going  down  to  take  an  ex 
parte  deposition — and  gentlemen,  do  yoo 
know  what  an  ex  parte  deposition  is?  In  a 
civil  case,  I  want  to  take  your  depositlan. 
I  prepare  interrogatories  addressed  to  yoio, 
and  file  them  with  the  clerk,  and  tbe  other 
side  can  see  them  and  add  cross-interrogn- 
torles,  when  tbey  are  banded  back  to  tfa« 
clerk,  who  sends  them  to  an  officer,  and  that 
officer  takes  tbe  depositions — ^tbe  answers  to 
my  questions  and  those  of  ths  otbar  side. 
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But  an  ex  parte  dei>osttIon  is  another  thing. 
I  will  tell  yon  what  it  is.  It  is  a  cruel,  un- 
just law.  by  which'  one  side  can  file  Inter- 
rogatories without  anybody  ever  seeing  them. 
That  Is  the  true  ex  parte  deposition.  They 
sent  Phelps  down  there  to  take  an  ex  parte 
d^MMltlon  of  that  boy  three  or  tour  montha 
after  the  accident  happened.  What  for?  To 
bolster  up  that  paper  of  Vann's.  I  believe 
they  prepared  thnt  deposition  with  this  state- 
ment before  them.  Every  question  in  it  is 
predicated  on  that  statement  Phelps  goes 
down  there  and  wallta  in.  What  does  he  find? 
Nobody  in  the  house.  It  is  true,  as  Mr.  Kelly 
says,  his  father  came  in.  He  was  a  negio. 
If  he  had  been  a  white  man  he  would  have 
kicked  Phelps  out  He  had  no  right  there. 
But  the  boy's  father  was  a  negro." 

There  is  nothing  in  the  testimony  nor  in 
the  argument  of  defendant's  counsel  as  shown 
by  the  bill  of  exceptions  or  elsewhere  in  the 
record  which  Justified  the  plaintiff's  counsel 
in  denouncing  the  defendant  as  an  octopus 
and  It  and  its  witnesses,  Vann  and  Phelps, 
as  frands  and  fakes,  nor  is  there  any  Justifi- 
cation for  the  chai^  that  the  witness  Phelps 
was  acting  as  the  agent  of  the  defendant 
when  he  took  the  boy's  deposition.  He  was 
a  sworn  officer  of  the  law,  and,  in  securing 
the  depositions,  was  acting  in  that  capacity, 
and  not  as  an  agentof  tbedefendant  Oeorge 
Washington  was  present  when  the  deposi- 
tions were  taken,  and  heard  what  they 
contained,  and  though  he  brings  this  suit  as 
next  friend  of  his  minor  son,  he  did  not  testi- 
fy in  the  case.  The  testimony  showed  that 
at  the  time  the  depositions'  were  taken  the 
boy  was  sitting  up  in  bed,  and  there  is  no 
evidence  that  he  was  then  suffering  any  pain 
whatever.  The  statement  that  the  counsel  be- 
lieved the  witness  Will  Underwood  was  an 
ungodly  liar  was  also  Improper.  It  was  per- 
missible for  him  to  argue  to  the  Jury  that 
the  evidence  in  the  (;ase  showed  that  state- 
ments of  defendant's  witnesses  were  not  true, 
but  we  do  not  think  It  was  proper  for  him  to 
apply  to  them  the  abusive  language  shown  in 
the  bill  of  exceptions.  Much  of  this  argu- 
ment was  outside  of  the  record,  and  its  gener- 
al Inflammatory  and  vituperative  character 
is  apparent  We  do  not  think  the  improprie- 
ty of  the  argument  taken  as  a  whole,  or  that 
it  was  prejudicial  In  its  character  can  be 
seriously  questioned.  Dillingham  v.  Scales, 
78  Tex.  207,  14  8.  W.  566 ;  Ry.  Co.  v.  Musick, 
76  8.  W.  219,  8  Tex.  Ct  Rep.  264;  Ry.  Co. 
V.  Scott  (Tex.  Civ.  App.)  26  8.  W.  999;  Ele- 
vator Co.  V.  Hobbs  (Tex.  Olv.  App.)  23  S. 
W.  924;  Ky.  C!o.  v.  (hooper,  70  Tex.  69,  8  S. 
W.  68.  Appellees  contend  that  the  assign- 
ments should  be  overruled  because  the  bill  of 
exceptions  show  that  no  exceptions  were 
taken  to  the  argument  at  the  time  it  was 
made,  and  the  court  was  not  requested  by 
counsel  for  appellant  to  instruct  the  Jury  to 
disregard  it  Under  this  contention  It  is  in- 
sisted that  the  holding  of  this  court  In  case 
of  By.  Co.  T.  Rehm.  82  S.  W.  626,  11  Tex.  Ct 


Rep.  41,  that  there  might  be  roch  gross  vio- 
lation of  the  rules  governing  the  argument 
of  a  case  before  a  Jury  as  to  require  a  re- 
versal of  the  Judgment,  notwithstanding  no 
exception  was  taken  to  the  argument  at  the 
time  it  was  made,  and  no  request  waa  made 
to  instruct  the  jury  to  disregard  It,  la  not 
supported  by  any  authority.  We  have  no 
doubt  of  the  soundness  of  that  opinion,  and 
think  It  Is  supported  by  the  authorities  there- 
in dted.  We  do  not  hold,  however,  that  the 
argument  In  this  case  is  of  such  a  character 
as  would  call  for  the  application  of  the  role 
announced  In  the  Rehm  Case.  The  reason, 
or  one  of  the  reasons,  given  by  the  appellanf  ■ 
attorneys  in  their  bill  of  exceptions  for  not 
excepting  to  the  argument  at  the  time  it  was 
made,  and  not  requesting  a  charge  instruct- 
ing the  jury  to  disregard  it,  was  because  it 
was  known  to  them  that  the  trial  court  would 
not  sustain  an  objection  to  the  argument,  and 
that  be  bad  repeatedly  stated  that  be  would 
not  sustain  objections  to  Improper  arguments 
made  to  Juries  in  his  court,  but  would  place 
the  responsibility  on  the  attorney  making 
such  argument  In  approving  this  bill  of  ex- 
ceptions the  trial  Judge  makes  the  following 
statement:  "I  will  state  further,  that  I  nev- 
er reprimand  any  attorney  for  any  remarks 
made  out  of  the  record,  nor  do  I  instruct  the 
Jury  to  disregard  them."  The  rule  which  re- 
quires that  Improper  argument  shall  be  ex- 
cepted to  at  the  time  It  Is  made  is  primarily 
based  upon  the  ground  that  unless  the  atten- 
tion of  the  trial  judge  Is  called  to  the  objec- 
tionable argument  It  may  escape  his  notice, 
and  no  opportunity  having  been  given  him 
by  the  complaining  party  to  correct  the  error 
before  the  verdict,  such  party  will  not  be  per- 
mitted to  speculate  on  the  chance  of  a  verdict 
in  his  favor,  and  then  take  advantage  of  the 
error  on  a  motion  for  a  new  triaL  It  Is  ob- 
vious that  this  reason  does  not  apply  when 
the  trial  court  has  established  a  rule  that  be 
will  In  no  case  sustain  an  objection  to  Im- 
proper argument  and  will  never  Instruct  a 
Jury  to  disregard  an  argument  however  Im- 
proper It  may  be.  To  require  an  attorney  un- 
der these  circumstances  to  interpose  an  ob- 
jection to  an  unauthorized  argument  would 
not  only  require  the  doing  of  a  vain  and  use- 
less thing,  but  one  that  would  Increase  the 
harmful  effects  of  the  error  of  which  he 
sought  to  complain,  because  the  Jury  could 
reasonably  conclude  from  the  action  of  the 
judge  In  overruling  the  objection  that  the  ob- 
jectionable argument  was  authorized.  To  re- 
quire an  exception  to  be  made  under  such 
circumstances  would  be  manifestly  unjust 
and  unfair,  and  the  rule  Invoked  by  appellees 
should  not  be  applied  in  this  cnse. 

It  only  remains  for  us  to  consider  the  prob- 
able effect  of  the  violation  In  this  case  of  the 
rules  of  argument  as  before  shown.  When- 
ever these  rules  are  violated,  a  substantial 
right  is  infringed,  and  unless  it  be  made  to 
appear  that  the  complaining  party  haa 
waived  his  right  to  complain  by  falling  to 
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except  at  the  proper  time,  or  by  proroklng 
the  Improper  argnment,  or  that  vncb  argu- 
ment did  not  probably  affect  the  result  of  tbe 
trial,  a  new  trial  should  be  granted.  We 
baye  already  held  that  tbe  failure  of  appel- 
lant's counsel  to  except  to  tbe  argument,  un- 
der tbe  clrcomstances  shown  by  tbe  bill  of 
exceptions,  does  not  prevent  appellant  from 
now  urging  such  objection,  and  that  tbe  argu- 
ment complained  of  was  not  provoked  by 
anything  said  by  appellant's  counsel  In  their 
addresses  to  the  Jury,  and  we  cannot  say,  in 
view  of  the  conflict  in  tbe  evidence  upon  tbe 
Issue  of  appellant's  liability,  that  it  Is  not 
probable  that  the  Jury  were  influenced  by  said 
improper  argnment  These  conclusions  re- 
quire a  reversal  of  tbe  Judgment  of  the  trial 
court  By.  Go.  v.  McCarty,  89  S.  W.  806,  IS 
Tex.  Ct  Bep.  876. 

Whenever  a  trial  in  a  lower  court  1>  free 
from  Irregularity,  and  tbe  record  shows  that 
every  right  of  the  litigants  has  been  properly 
safeguarded,  this  court  has  uniformly  refused 
to  disturb  tbe  verdict  of  a  Jury  upon  conflict- 
ing evidence,  unless  tbe  verdict  Is  so  against 
the  great  weight  and .  preponderance  of  tbe 
evidence,  as  to  Justify  the  conclusion  from 
that  fact  alone,  tbat  the  Jury  were  improper- 
ly influenced ;  but  no  such  sanctity  can  be  at- 
tached to  the  flnding  of  a  Jury  wben  tbe  rec- 
ord shows  tbat  they  were  probably  Influ- 
enced by  an  argument  not  founded  on  or  an- 
tborized  by  tbe  evidence  before  them,  and 
which  was  marked  by  vituperation  and  abuse 
well  calculated  to  arouse  tbe  passion  and 
prejudice  of  the  Jury,  and  which  have  no 
proper  place  in  any  argument  As  we  have 
before  said  In  tbe  case  of  Tel.  Co.  v.  Burgess 
(Tex.  OlT.  App.)  60  S.  W.  1023,  It  is  no  re- 
flection upon  the  Integrity  or  the  Intelligence 
of  a  Jury  to  hold  tbat  tiiey  may  have  been 
influenced  by  improper  argument  of  counsel 
even  wben  they  are  told  by  tbe  court  to 
disregard  such  argument  because  the  bmnan 
mind  is  often  unconBCIously  controlled  by  in- 
fluences which  it  has  striven  to  combat  and 
which  it  believes  it  has  overcome.  In  recog- 
nition of  this  fact  the  law  throws  around  a 
Jury  every  safeguard  to  keep  their  minds  free 
from  every  impression,  except  such  as  is  pro- 
duced by  tbe  legal  evidence  admitted  In  the 
case,  and  a  disregard  of  these  safeguards  In 
tbe  trial  of  a  case  makes  it  the  duty  of  an 
appellate  court  to  set  aside  tbe  verdict  of  tbe 
Jury  in  all  cases  In  which  it  48  probable  that 
such  irregularity  has  been  injurious  to  tbe 
party  complaining  of  it  By.  Co.  v.  Irvine, 
61  Tex.  529;  Wilts  ▼.  Lowry,  66  Tex. 
642,  2  S.  W.  449;  Willis  v.  McNeill,  57 
Tex.  465;  Brown  v.  Swlneford,  44  Wis.  282, 
28  Am.  Rep.  582. 

Because,  in  onr  opinion,  a  new  trial  should 
have  been  granted  on  tbe  ground  stated  in 
the  assignments  above  discussed,  tbe  Judg- 
ment of  tbe  court  below  is  reversed,  and  tbe 
cause  remanded. 

Ileversed  and  remanded. 


ROBERTS  ▼.  WmJMAlt  DRY  GOODS  <XX 

(Coort  of  OivU  Appeals  of  Texas.    AprU   1^ 
1906.) 

1.  BouNUABiES — Pabtt  WJlIXS  —  OolrBTBVO- 
TION — AOBEED  lUSW. 

A  recital  in  a  party  wall  oontiact  that  tba 
wall  was  built  on  the  line  between  Ute  lota, 
coupled  with  evidence  showing  knowledge  of 
defendant's  Trantor  of  the  actual  location  of 
tlie  wall,  and  his  acquiescence  in  tbe  poaaeasion 
of  the  strip  in  controveny  for  16iyean  by  plain- 
tiff's grantor,  was  snAdent  to  sustain  a  con- 
clusion that  the  prior  owners  of  the  two  lots 
a^eed,  at  tbe  time  the  wall  was  bnilt  that  the 
division  line  should  t>e  established  as  the  center 
of  the  party  wall,  as  indicated  in  tbe  agree- 
ment. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Boandariea,  {{  212-226 J 

2.  FaA.UDS,  Statute  of — Pabtt  Wau,  Agkee- 
uxirr. 

Where,  at  the  time  a  party  wail  was  con- 
structed, neither  of  the  adjoining  owners  bad 
knowledge  of  the  true  location  of  the  line,  their 
parol  agreement  fixing  the  boundary  line  be- 
tween the  two  lots  as  the  center  of  the  wall, 
acquiesced  in  for  16  years,  was  not  'Within  the 
statue  of  frauds. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  {f  212-226:  vol.  23. 
Cent  Dig.  Frauds,  Statute  of,  $  112.] 

Appeal  from  District  Court  Galveston 
County ;  Geo.  E.  Mann,  Special  Judge. 

Action  by  tbe  Fellman  Dry  Goods  Com- 
pany against  Charles  Boberts.  From  a  de- 
cree In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Maco  &  Bfinor  Stewart  tor  appellant.  Mart 
H.  Royston,  for  appellee. 

PLEASANTS,  J.  This  suit  was  brought  by 
appellee  to  enjoin  appellant  from  entering 
upon  or  in  any  way  Interfering  with  plain- 
tiff's possession  of  a  parcel  of  land  situated 
in  tbe  city  of  Galveston  and  deecrlbed  in  the 
petition  as  lot  10  and  strip  20  inches  in 
width  and  120  feet  in  length  off  tbe  west  aide 
of  lot  9  In  block  602  In  said  city.  Tbe  peti- 
tion alleges  tbat  plaintiff  Is  the  owner  of 
said  land  by  record  title  from  tbe  sovereignty 
of  tbe  soil,  and  by  limitation  of  10  years,  and 
that  defendant  is  threatening  to  enter  upon 
said  land  and  forcibly  eject  plaintiff  and  re- 
move therefrom  improvementa  placed  thereon 
by  plaintiff.  The  defendant  answered  deny- 
ing that  plaintiff  was  tbe  owner  of  any  por- 
tion of  lot  9,  and  asserting  that  be  was  the 
owner  thereof,  and  that  tbe  brick  wall  men- 
tioned In  plalntifTs  petition  as  a  party  wall, 
and  which  it  was  intended  should  be  erected 
one-half  upon  lot  9  and  one-half  upon  lot  10 
was  by  mistake  placed  wholly  upon  lot  9. 
and  tbat  defendant  had  no  knowledge  of  such 
mistake  until  shortly  before  the  filing  of  this 
suit  He  prayed  that  tbe  true  division  line 
between  said  lots  be  fixed  and  established, 
that  the  equities  between  tbe  parties  be  ad- 
Justed,  and  that  tbe  temporary  injunction 
which  had  been  Issued  against  him  be  d'o- 
solved.  The  trial  in  the  court  below  was 
without  a  Jury,  and  resulted  In  a  judgment 
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fixing  the  dlTlslon  line  between  plaintiff  and 
defendant  by  extending  a  straight  line  run 
through  the  center  of  said  party  wall  north 
to  the  north  boundary  of  eald  lots,  and  south 
to  their  south  boundary,  and  In  favor  of  plain- 
tiff for  the  title  and  possession  of  the  land 
claimed  and  held  by  it  west  of  said  line,  and 
perpetually  enjoining  defendant  from  Inter- 
fering with  plaintlfTs  possession  thereof. 

The  material  facts  disclosed  by  the  record 
are  as  fbllows :  Lots  9  and  10,  In  block  502, 
In  the  city  of  Oalveeton,  adjoin  each  other; 
the  west  line  of  lot  9  being  the  east  line  of 
lot  10.  This  line  is  120  feet  in  length  and 
extends  from  Postoffice  street  on  the  south 
to  an  alley  which  runs  through  said  block 
north  of  said  lots.  In  1880  J.  H.  Burnett, 
who  owned  lot  10,  desiring  to  construct  a 
brick  building  upon  said  lot,  agreed  with  J. 
U.  Burroughs,  who  owned  lot  9,  to  construct 
a  party  wall,  one-half  of  which  was  to  rmt 
on  lot  9  and  the  other  half  on  lot  10.  After 
the  construction  of  this  wall  Burnett  exe- 
cuted and  delivered  to  Burroughs  the  follow- 
ing instrument:  "Galveston,  Feby.  4,  1889.— 
This  is  to  certify  that  I,  J.  H.  Burnett,  have 
constructed  a  slxteen-lnch  party  brick  wall, 
six  foot  base,  three  stories  high,  eighty  feet 
long,  on  the  line  dividing  lots  numbers  9  and 
10  In  block  numbered  502,  in  the  city  of  Gal- 
veston, In  the  county  of  Galveston,  half  on 
each  lot,  at  a  total  cost  of  ten  hundred  and 
twenty  76/100  dollars,  and  have  this  day  re- 
ceived from  3.  M.  Burroughs  five  hundred 
and  ten  88/100  dollars  for  the  east  half  of 
the  wall.  In  full  for  his  half  of  said  party 
walL  J.  H.  Burnett"  This  Instrument  was 
filed  for  record  by  Burroughs  November  6, 
ls89,  and  waa  thereafter  duly  recorded  in 
the  proper  records  of  Galveston  county. 
There  Is  no  evidence  that  there  was,  at  the 
time  this  wall  waa  constructed,  any  diEipute 
as  to  the  location  of  the  line  betweoi  said 
lots,  but  said  line  was  at  that  time  unmarked, 
and  Its  exact  location  unknown;  both  lots 
being  then  vacant  Burnett  and  Burroughs 
both  Bupi)08ed,  at  the  time  the  agreement  was 
made  and  the  wall  constructed,  that  the  state- 
ment In  the  instrument  as  to  the  location  of 
said  line  was  correct  This  wall  was  80  feet 
and  6^  inches  in  length,  and  the  building 
of  which  It  forms  a  part  has  been  continu- 
ously occupied  by  plaintiff  and  those  under 
whom  It  claims  ever  since  Its  construction  In 
1889.  At  the  time  this  building  was  con- 
structed, Burnett  also  constructed  a  shed 
north  of  and  adjoining  said  building,  which 
extended  back  to  the  alley,  and  the  east  wall 
•f  which  was  on  a  line  with  the  east  wall 
of  said  brick  building.  This  shed  has  also 
been  continuously  occupied  by  plaintiff  arid 
those  under  whom  It  claims  ever  since  its 
construction.  Appellee  purchased  lot  10  and 
the  improvements  thereon  from  the  estate  of 
J.  H.  Burnett  in  March,  1904,  and  appellant 
purchased  lot  9  from  the  estate  of  J.  M.  Bur- 
roughs in  1900.  No  claim  is  shown  to  have 
beoi  made  by  any  one  that  the  division  line 


between  said  lots  was  not  located  as  fixed  bf 
the  agreement  between  Burnett  and  Bur- 
roughs in  1889  until  April,  1906,  when  a  sor- 
v^  disclosed  that  the  true  location  of  said 
line  would  place  it  one  foot  west  of  the  cen- 
ter of  said  brick  wall  at  Its  southern  end, 
and  seven  inches  west  of  the  north  end  of 
a  line  run  through  the  center  of  said  wall 
from  the  south  to  the  north  line  of  said  lot 
When  this  discovery  was  made,  appellant 
asserted  claim  to  the  strip  of  land  lying  be- 
tween the  two  lines,  and  threatened  to  re- 
move the  wooden  building  on  the  north  end 
of  lot  10  by  pushing  It  back  to  the  line 
claimed  by  him,  but  waa  restrained  from 
doing  so  by  the  temporary  injunction  issued 
In  this  suit 

Under  his  first  assignment  appellant  as- 
sails the  Judgment  ui)on  the  ground  that  the 
court  below  erred  In  construing  the  convey- 
ance by  Burnett  to  Burroughs  of  the  east 
half  of  the  party  wall  as  an  agreement  be- 
tween said  parties  fixing  the  location  of  the 
boundary  line  between  their  Iota  It  may  be 
that  the  conveyance  should  not  be  construed 
as  an  agreement  fixing  said  boundary  line; 
but  the  recital  In  the  instrument  that  the 
wall  was  built  upon  said  line,  coupled  with 
the  evidence  showing  the  knowledge  of  Bur- 
roughs of  the  actual  location  of  said  wall, 
and  his  long  acquiescence  In  the  possession 
by  Burnett  and  those  claiming  under  him, 
up  to  the  line  designated  In  said  conveyance, 
was  amply  sufficient  to  sustain  the  conclusion 
that  the  owners  of  the  land,  both  of  whom 
are  now  dead,  agreed  at  the  time  the  wall 
was  constructed  that  the  division  line  be- 
tween them  should  be  fixed  and  established 
as  Indicated  In  said  conveyance.  It  is  not 
material  that  the  evidence  falls  to  show  that 
the  boundary  line  between  these  lots  was  in 
dispute  at  the  time  the  agreement  fixing  Ita 
location  was  made. 

No  fraud  is  alleged  on  the  part  of  Burnett 
and  there  is  no  evidence  tending  to  show 
that  the  true  location  of  the  line  was  known 
by  either  party  at  the  time  the  agreement 
was  made;  but  on  the  contrary,  appellant 
alleges  In  his  answer  that  the  location  of  said 
line  was  unknown  to  him  until  shortly  be- 
fore the  institution  of  this  suit  and  the  only 
reasonable  conclusion  that  can  be  drawn  from 
the  evidence  is  that  It  was  unmarked,  and 
its  location  unknown  by  either  party  at  the 
time  said  agreement  was  made.  Under  these 
circumstances  a  parol  agreement  fixing  the 
boundary  line  between  the  lots  was  not  with- 
in the  statute  of  frauds,  and,  having  been 
acted  upon  and  acquiesced  in  for  16  years, 
must  be  held  binding  between  the  parties 
and  those  claiming  under  them.  George  v. 
Thomas,  16  Tex.  80,  67  Am.  Dec.  612 ;  Brown- 
ing's Ex'x  V.  Atkinson,  46  Tex.  605;  Coleman 
V.  Smith,  55  Tex.  259;  Cooper  v.  Austin,  68 
Tex.  494;  Ham  v.  Smith,  79  Tex.  312,  16  S. 
W.  240,  28  Am.  St  Rep.  840. 

The  evidence  further  shows  that  the  par- 
ties recognized  the  line  indicated  by  the  oob- 
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veyance  of  the  one-half  of  the  party  wall  aa 
extending  the  entire  length  of  the  lots.  Bnr^ 
nett  took  posoesslon  and  built  np  to  said  line 
north  of  the  party  wall,  and  bla  right  to 
aadi  posseeslon  has  been  recognized  and  ac- 
qnlesced  In  by  Bnrronghs  and  those  claiming 
under  him  for  the  length  of  time  before 
stated.  We  think  that,  upon  the  nndlsputed 
evidence  In  the  case,  no  other  Judgment  than 
one  In  faror  of  appellee  could  have  been  prop- 
erly rendered.  This  conclusion  renders  It 
unnecessary  for  us  to  discuss  the  questions 
of  law  presented  In  the  remaining  assign- 
ments. The  contentions  made  under  said  as- 
signments may  be  conceded  to  be  sound  as 
abstract  propositions  of  law,  but  are  inappli- 
cable to  the  facts  In  this  case,  and  all  of 
the  assignments  are  therefore  overruled,  and 
the  Judgment  of  the  court  below  is  affirmed. 
Affirmed. 


OAMP  et  al.  v.  LBAOUB. 

(Oonrt  of  Oivil  Appeals  of  Texas.    March  81, 
1806.) 

1.  BOUKDABIES — EvmxlTCK — SUFTICIENOT. 

In  an  action  of  trespass  to  try  title,  evi- 
dence held  sufficient  to  support  a  jadjment  sus- 
tainint;  the  contention  of  the  plalntili  aa  to  the 
location  of  a  boundary. 

2.  Appeai. — Bevucw — Habvlesb  Erbob. 

Any  error  in  the  admission  of  evidence  as 

to  the  location  of  a  boundary,  which,  so  far  as 

It  was  material,  was  not  disputed,  was  liarmless. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 

Cent  Dig.  Appeal  and  Error,  |  4163.] 

8.  Tbbspasb   to   Tbt   Title — Evtoeitce — An- 

mssmiuTT. 

In  trespass  to  try  title,  a  lease  from  plain- 
tiff to  one  of  the  defendants  was  admissible  in 
«Tidenoe  to  prove  an  allegation  that  defendants 
were  tenants  under  the  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trespass  to  Try  Title,  {  ST.] 

4.  Evidence — Expebt  Tssiiuoirr  —  Aniassi- 

WTT.TTT 

In  trespass  to  try  title,  an  expert  survey- 
or was  properly  permitted  to  testify  whether 
tiie  property  described  by  field  notes  in  the  pe- 
tition was  embraced  within  the  metes  and 
bounds  given  in  deeds  examined  by  him. 

[Ed.  Note. — For  cases  in  point  see,  vol.  20, 
Cent.  Dig.  Evidence,  f  2328.] 

6.  TBBSPA8S  TO  Tbt  Ttflb  —  BVHtENCB— Aj>- 
mssmuTT. 
In  trespass  to  try  title,  a  question  wheth- 
er the  witness  had  ever  surveyed  on  the  ground 
the  tract  described  in  the  petition  and  an  af- 
firmative answer  thereto  nere  admissible  as  a 
Eredicate  for  the  witness'  testimony  in  which 
e  detailed  minutely  what  he  had  done  and 
found  upon  the  ground. 

[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  i  840.] 

6.  Tbiai/ — Bkceftioit  of  EvmxiroE — Bbstbio- 

TION  TO  Specxm,  Pubposes. 

In  trespass  to  try  title,  evidence  of  a  state- 
ment by  one  of  the  defendants,  who  was  present 
in  court,  and  afterwards  testified  to  the  same 
matters,  as  to  the  location  of  a  boundary  in 
dispute,  was  properly  confined  by  the  court  to 
the  issue  of  good  faith. 

[Ed.  Note. — For  cases  in  point,  sea  voL  46, 
CMit  Dig.  Trial,  i  126.] 


7.  BocnoABiES — EviDEircK — AniassiBiLirT. 

In  trespass  to  try  title,  where  it  was  shoi^rn 
that  a  defendant  was  in  possession  ot  land  on 
both  sides  of  a  disputed  boundary,  the  record* 
of  the  county  commissioners'  court,  showinc 
that  a  road  was  laid  out  where  defendants 
claimed  the  boundary  waa  located,  was  inadmfa- 
■ible. 

8.  Tbiai, — BsoKPTioN    or    Evideitoe — ^Bepeti- 
now. 

Befnsal  of  the  court  to  allow  i>artles  to  i»- 
troduce  matters  which  were  already  In  evidenoa 
was  proper. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  46, 
Cent  Dig.  Trial,  {  131.J 

9.  BOUNnABIES EVIDENCB — ^ADlOBSIBILirT. 

In  trespass  to  try  title,  where  a  boundary 
was  in  disputSj  evidence  of  a  deed  of  adjoininc 
land  was  admissible  in  connection  with  other 
testimony  showing  that  tlie  land  deeded  waa 
fenced,  for  the  purpose  of  showing  tlie  identic 
and  significance  of  fence  rows  found  near  tli* 
iMundary  in  question. 

[Ed.  Note. — For  cases  in  noint  see  voL  & 
Cent  Dig.  JSoundaries,  {{  16^  160,  161.] 

10.  EvioENCE— DocuvKKTS — ^AoioaaiBiuTT. 

Field  notes  in  the  liandwriting  of  a  county 
surveyor  contained  in  a  l>ook  handed  down  to 
bis  BUCoaBsor  in  office  were  admissible  in  evi- 
dence in  an  action  of  trespass  to  try  tida. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20. 
Cent  Dig.  Evidence,  (  1253;  vol  8,  Cent  Dig. 
Boundaries,  {{  171-178.] 

11.  Etioercb— CoMPxnnoT  of  Ezpkbt»— Sus- 

VETS. 

In  trespass  to  try  title,  testimony  of  a  sur- 
veyor that  meanderincB  of  a  stream  shown  by 
a  former  survey  would  fit  only  one  i>articu]ar 
part  of  the  stream  was  admissible  after  he  had 
testified  to  an  actual  survey  by  himself. 

Appeal  from  District  Court,  Galveston 
County ;  Frank  M.  Spencer,  Judge. 

Action  by  J.  O.  League  against  Berry  W. 
Camp,  executor  of  the  estate  of  C.  B.  House, 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  api)eal.    Affirmed. 

Wm.  T.  Austin,  John  C.  Walker,  and  Ewinx 
A  Blng,  for  appellants.  Maoo  A  Minor  Staw- 
art,  for  appellee. 

GILL,  C.  J.  J.  C  League  bronglit  tbte 
salt  against  Berry  W.  Camp,  executor  of  tb* 
estate  ot  O.  8.  House,  deceased,  Mary  & 
House  (widow),  Catherine  Camp,  and  her 
husband,  Beny  W.  Camp,  to  recover  about 
147  acres  of  land  deecribed  by  metes  and 
bounds,  a  part  of  the  John  Diddnaon  leagna 
in  Galveston  county.  The  form  of  the  actloa 
waa  trespass  to  try  title,  and  it  waa  fnrtber 
averred  that  Camp  had  entered  upon  the  land 
under  a  written  lease  from  one  George  W. 
Butler,  a  tenant  of  plalntlfC,  who  leased  tlM 
land  to  Camp  with  the  consent  of  plaintiff. 
Defendants  answered  by  general  dental,  ptea 
of  not  guilty,  and  Impleaded  Hutcbeson, 
Campbell,  and  Meyer  aa  warrantors  Umlta- 
tlon  of  three,  five,  and  ten  yean  and  Im* 
provements  in  good  faith  were  also  pleaded; 
but,  as  the  issue  of  limitation  does  not  arias 
upon  the  evidence,  and  the  value  of  U»- 
provements  Is  offset  by  the  value  of  the  rsntB, 
they  will  not  be  hereafter  referred  to.  Tba 
case,  as  disclosed  by  the  pleadlnga  and  the 
evidence,  la  one  of  boundary ;  tba  defendants 
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by  supplemental  answer  specially  pleading 
tbelr  theory  as  to  the  correct  location  of  the 
disputed  line.  A  trial  to  the  court  without 
a  Jury  resulted  In  a  Judgment  for  League, 
and  the  defendants  have  appealed. 

The  statement  of  facts  covers  nearly  600 
pages  of  the  record.  The  lack  of  method  In 
Its  preparation  and  the  presence  of  much  Im- 
material and  Irrelevant  matter  has  entailed 
a  vast  amount  of  labor  upon  the  court  which 
might  easily  have  been  avoided.  From  the 
evidence,  we  condense  the  following  as  the 
facts  pertinent  to  a  proper  disposition  of  this 
appeal:  The  Dickinson  league  of  land  Is 
situated  on  the  waters  of  Clear  creek  In  Gal- 
veston county.  It  was  surveyed  and  located 
In  1824.  Its  field  notes  call  to  begin  at  the 
northeastcomeroftheWIIUamsleague;  thence 
east,  4,100  varas  to  the  northwest  comer  of 
the  Williams  labor;  thence  south,  crossing 
Clear  creek.  3,880  varas,  to  a  stake  for  the 
southeast  corner  of  the  league;  thence  west, 
8,200  varas,  to  a  point  Immediately  south  of 
the  southeast  comer  of  the  Williams  league ; 
thence  due  north,  1,050  varas,  to  the  south- 
east comer  of  the  Williams ;  thence  with  the 
Williams  east  line,  6,000  varas,  to  the  begin- 
ning. Mrs.  Hill  and  Mrs.  Perry  became  own- 
ers of  the  league  by  Inheritance,  and  In  1840 
tbe  league  was  subdivided  between  them  and 
the  one-fourth  of  the  league,  known  as  "Lot 
No.  1,"  or  the  "Upper  one-fourth,"  was 
awarded  to  Mrs.  Hill ;  the  remaining  three- 
fourths  being  awarded  to  Mrs.  Perry.  This 
one-fourth  Is  described  as  follows:  Begin- 
ning at  the  northeast  comer  of  the  Williams 
league;  thence  east,  with  the  north  line  of 
the  Dickinson,  1,026  varas,  to  a  stake  for 
comer ;  thence  southwardly,  to  the  south  line 
of  tbe  league,  so  as  to  cut  off  one-fourth 
thereof.  From  this  description  It  Is  of  course 
true  that  the  southwest  and  northwest  cor- 
ners of  the  one-fourth  would  correspond  with 
like  comers  of  tbe  Dickinson  league.  Subse- 
quent conveyances  of  this  quarter  give  the 
length  of  Its  south  line  as  1,181  varas  east 
from  the  southwest  comer  of  the  Dickinson 
league,  and  the  defendant  so  pleaded  It 
Thereafter  the  remainder  of  the  league,  or 
lower  three-fourths,  was  subdivided  by  a  sur- 
veyor named  Brown,  who  made  a  map  show- 
ing the  subdivisions  In  their  relation  to  each 
other  and  to  the  entire  league.  There  were 
six  of  these  subdivisions  numbered  two  to 
seven  and  Nos.  6,  6,  and  7  He  south  of  Clear 
creek ;  that  stream  being  their  northern 
boundaTy.  Lot  No.  7  is  the  most  westerly, 
and  the  part  of  the  east  line  of  lot  No.  1, 
or  the  '^pper  quarter,"  lying  south  of  Clear 
creek,  Is  the  west  boundary  of  lot  No.  7.  Lot 
No.  7  was  intended  to  contain  882  acres. 
Moses  Austin  Bryan,  one  of  the  heirs  of  Mrs. 
Perry,  conveyed  lot  No.  7,  which  had  been 
allotted  to  blm,  to  Richard  Coward  by  the 
following  description:  "882  acres  known  as 
tract  No.  7  on  map  of  subdivision  made  by 
Saml.  P.  Brown  of  the  Didcinson  league,  and 
one  <tf  tiM  tract!  allotted  to  me  la  dlviaton  of 


lands  with  my  brothers  and  sisters.  Begin- 
ning on  the  south  bank  of  Clear  creek  at 
northwest  of  upper  comer  of  tract  No.  6,  a 
stake,  from  which  an  elm  brs.  N.  27°  W. 
e  vrs.,  and  a  B.  oak  12  In.  dla.  brs.  S.  19°  W. 
1  vara;  thence  S.  27^°  W.  with  line  of  No. 
6  to  boundary  of  league  2,836  varas ;  thence 
west  with  league  line,  and  at  1,968  varas  set 
a  stake,  the  comer  of  a  tract  of  said  league 
belonging  to  Hill,  which  is  also  the  southwest 
comer  of  this  tract;  thence  N.  36°  B.,  3,060 
varas,  to  south  bank  of  Clear  creek,  a  stake, 
from  which  an  elm  IS  in.  dla.  brs.  S.  26°  W. 
8  varas ;  thence  with  meanders  of  the  creek 
to  beginning — containing  882.20  acres."  Rich- 
ard Coward  conveyed  to  Mary  C.  Pleasants 
a  part  of  lot  7  by  the  following  description: 
"All  that  tract  of  land  estimated  to  contain 
294  acres.  It  being  a  third  part  of  a  tract  of 
land  purchased  by  Richard  Coward  from  M. 
Austin  Bryan  for  which  a  title  bond  was 
given  by  Coward  to  Mary  C.  Pleasants  of 
even  date  with  the  deed  from  Bryan  to 
Coward,  all  of  which  will  more  fully  appear 
by  reference  to  said  bond  and  deed  which  is 
made  a  part  of  this  Instrument  The  afore- 
said land  is  situated  on  Clear  creek,  •  •  • 
Is  a  part  of  the  Dickinson  league,  and  is 
tbe  upper  one-third  of  tract  No.  7  as  per  sur- 
vey made  by  Samuel  Brown.  •  •  •  Be- 
ginning at  a  comer  set  between  No.  7  and 
No.  1  as  per  survey  made  by  Samuel  Brown ; 
thence  down  Clear  creek  with  Its  meanders 
to  3  red  oaks  standing  near  together  as  a 
comer,  the  base  line  being  equal  to  583  va- 
ras; thence  S.  33°  W.  to  stake  set  on  ba<± 
line  of  league;  thence  with  the  back  line 
west  to  a  stake  set  for  the  southwest  comer 
of  this  survey  and  the  southeast  comer  of 
No.  1;  thence  N.  3S°  E.  with  Wllbun's  line 
(Wilbnn  bad  acquired  tbe  Hill  upper  quar- 
ter or  No.  1)  to  beginning — ^all  of  which  will 
more  fully  appear  by  reference  to  the  record 
of  the  field  notes  and  plat  made  by  8. 
Brown  and  the  plat  and  field  notes  made  by 
J.  O.  Traeheart,  district  surveyor  of  Galves- 
ton county,  all  of  which  is  made  a  part  and 
parcel  of  this  Instrument"  The  date  of  this 
deed  was  August  1,  1855.  Mary  C.  Pleasants 
conveyed  to  Martha  PeiQcins  by  same  descrip- 
tion. 

In  a  partition  suit  between  George  W.  But- 
ler and  the  heirs  of  Martlia  Perkins,  this 
tract  which  will  hereinafter  be  designated 
as  tbe  Pleasants  tract  was  sold  by  the  sheriff 
under  the  order  of  the  court  to  one  Lobit 
and  J.  C.  League  bought  from  Loblt  In  1896; 
the  purchase  price  being  f3,000.  League  bad 
previously  bought  from  George  W.  Butler  in 
May,  1897,  who  owned  an  interest  therein  as 
one  of  the  heirs  of  Martha  Perkins,  and  who 
had  also  purchased  the  entire  tract  from  one 
Lewis,  who  held  under  a  tax  deed.  Butler 
at  that  time  owned  a  large  tract  In  No.  1 
lying  immediately  west  of  No.  7,  and  was  us- 
ing that  and  the  Pleasants  tract  as  a  pas- 
ture ;  there  being  no  division  fence.  When 
League  acquired  the  title  to  tbe  Pleasants 
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tract  be  Immediately  leased  It  to  Butler  by 
a  written  lease.  Tbereafter,  on  tbe  28tb  day 
of  October,  1800,  Botler  sold  to  Camp  et  al. 
bis  entire  boldlngs  on  No.  1,  and  tbereafter 
leased  to  tbem  tbe  Pleasants  tract  with 
League's  consent.  League  employed  one  Hoz- 
le  to  survey  tbe  Pleasants  tract  and  autbor- 
ized  Butler  to  fence  It  Tbis  was  done  prior 
to  Camp's  purcbase,  and  Butler  placed  tbe 
west  fence  wbere  Camp  now  contends  tbe 
west  line  of  No.  7  sbould  be.  As  tbe  fences 
and  claims  of  adjoining  proprietors  now 
stand,  tbat  would  reduce  tbe  acreage  of  tbe 
Pleasants  tract  about  one-balf.  League  claims 

bis  west  line  sbould  be varas  furtber 

west  and  bas  brought  tbis  suit  upon  tbat  con- 
tention. Tbe  defendants  pleaded  specially 
that  they  were  tbe  owners  of  tbe  part  of 
No.  1  lying  soutb  of  Clear  creek,  and  tbat 
its  southeast  comer  was  1,181  varas  from  tbe 
southwest  comer  of  tbe  Dickinson  league, 
which  they  alleged  was  correctly  marked  by 
a  Bton&  It  is  apparent  from  tbis  statement 
that  the  location  of  the  east  and  west  lines 
of  the  league  become  important  in  ascertain- 
ing tbe  boundaries  of  tbe  subdlrlsions  origi- 
nally made  between  Mrs.  Perry  and  Mrs. 
Hill,  and  subsequently  made  by  Samuel  P. 
Brown  long  prior  to  1865  in  a  partition  be- 
tween tbe  heirs  of  Mrs.  Perry.  The  following 
rough  sketch,  while  it  does  not  pretend  to 
accuracy  will  serve  to  illustrate  the  general 
situation: 


able  to  follow  counsel  in  their  various  con- 
tentions. It  is  enough  if  we  shall  discloae 
tbe  general  nature  of  tbe  controversy,  tbe 
character  of  tbe  evidence  relied  on  by  appel- 
lee, and  tbe  character  of  that  relied  on  by 
appellant  to  overthrow  the  Judgment.  Tbe 
Pleasants  tract  has  always  l)een  supposed  to 
contain  about  204  acres.  Every  sale  of  it 
bas  been  made  upon  that  theory.  League 
bought  and  paid  for  it  at  $10  per  acre  upon 
that  theory.  If  appellants'  contention  is  cor- 
rect, the  tract  is  either  short  about  149  acres, 
or  else  the  encroachment  is  on  the  east  and 
tbe  missing  acreage  is  now  held  by  McFad- 
den,  who  now  owns  and  bas  Inclosed  tbe 
lands  to  the  east  of  it  In  order  to  a  l>etter 
understanding  of  tbe  terms  used  in  some  of 
the  descriptions  and  in  this  opinion  It  is  well 
to  state  that  the  general  course  of  Clear 
creek  is  from  west  to  east,  but  because  Its 
source  is  In  the  west,  those  tracts  of  land 
situated  nearest  its  source  are  called  the  "up- 
per" tracts.  For  that  reason  tract  No.  1  is 
designated  as  the  upper  one-fourth  of  the 
league.  The  Dickinson  league  has  an  excess 
In  acreage;  the  actual  acreage  being  6,804^ 
acres. 

The  appellee's  contentions,  and  therefore 
the  Judgment,  depend  largely  on  the  testi- 
mony of  Luttrell,  the  present  county  survey- 
or. He  testified  that  he  began  at  tbe  north- 
east comer  of  the  Williams  league,  identical 
with  tbe  northwest  comer  of  tbe  Dickinson, 


C^ 


^>* 
^'^ 


Actual  length  of  league  south  line,  as  called  for  in  original  field 
notes,  8,200  v«raa 


5 
0' 

While  many  of  the  assignments  are  ad- 
dressed to  the  admission  and  exclusion  of 
evidence,  the  main  assault  upon  tbe  Judg- 
ment is  that  the  evidence  does  not  Justify  it. 
This  we  will  dispose  of  first  It  is  not  our 
purpose  to  notice  in  detail  all  the  evidence 
bearing  In  one  way  or  another  upon  tbe 
issue,   nor   is   it  either  practical   or   desir- 


"^ 


and  proceeded  by  course  and  distance  to  lo- 
cate tbe  southeast  comer  of  tbe  Williama 
league;  that  in  doing  so  be  used  the  varia- 
tion which  he  had  verified  by  applying  it  to 
the  laiown  and  marked  north  line ;  that,  drop- 
ping due  south  from  the  Williams  southeast 
comer  to  an  Intersection  with  tbe  south  line 
of  the  Dlckin^n,   be  measured  from   tbat 
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PointCast  1,182  Taras  and  reached  tbe  point 
which  plaintiff  contends  1b  the  southwest 
comer  of  No.  7 ;  that  beginning  at  the  sonth- 
east  comer  of  the  Diclclnson,  and  measuring 
west  the  sam  of  the  widths  of  the  subdlvl- 
slons  Nob.  6,  6,  and  7  made  by  Brown,  he 
reached  the  same  point;  that  this  method 
gave  to  No.  1  Its  fnll  proportion  of  the  acreage 
and  practically  gave  to  No.  7  Its  acreage. 
Brown  was  county  surveyor  at  the  time  he 
made  the  subdivisions.  J.  O.  Tmebeart  suc- 
ceeded him,  and  in  1858  made  a  survey  for 
Coward,  wherein  Coward  conveyed  to  Richard 
Williams  a  part  of  No.  7.  This  survey  calls 
for  the  northeast  and  southeast  comers  of  the 
Pleasants  tract  They  call  to  begin  on  south 
bank  of  Clear  creek  at  the  mouth  of  Mag- 
nolia creek.  The  location  of  the  mouth  of 
this  creek  is  not  disputed.  It  is  yet  extant, 
and  so  far  as  the  evidence  shows  Is  un- 
changed. Following  the  meanders  down  Clear 
creek,  as  given  by  Trueheart,  the  distance 
called  for,  the  northeast  comer  of  No.  7  Is 
reached,  as  given  by  Luttrell,  and  these  old 
field  notes  state  It  is  the  comer  as  fixed  by 
Brown.  Measuring  up  the  creek  according 
to  the  -rrueheart  field  notes,  tbe  northeast 
corner  of  tbe  Pleasants  tract  is  reached,  as 
declared  In  those  field  notes.  In  the  descrip- 
tion In  tbb  deed  to  Pleasants,  Tmeheart's 
field  notes  are  referred  to,  and,  as  he  suc- 
ceeded Brown,  it  is  a  fair  Inference  tbnt 
Trueheart  was  familiar  with  tbe  boundaries. 
It  is  shown  here  that  the  meanderings  given 
by  him  up  and  down  from  the  mouth  of  Mag- 
nolia creek  will  not  apply  to  any  other  part 
of  Clear  creek.  This  puts  the  northeast  cor- 
ner of  the  Pleasants  tract  where  McFadden's 
west  fmce  now  is,  and,  measuring  583  varas 
west  on  a  base  line,  the  west  boundary  of 
No.  7  Is  reached,  as  contended  for  .by  plain- 
tiff. The  field  notes  of  the  Pleasants  called 
for  Its  northeast  comer  as  marked  by  three 
red  oaks  standing  close  together.  These  red 
oaks  were  not  found  by  any  witness.  About 
100  varas  south  of  the  creek  are  two  post 
oaks  and  tbe  stump  of  another,  all  In  the 
line  of  McFadden's  west  fence.  We  think  the 
theory  tliat  they  are  tbe  trees  called  for  and 
were  mistakenly  called  red  oaks  Is  untenable. 
Even  If  post  oaks  could  be  mistaken  for  red 
oaks,  which  Is  unlikely,  they  are  not  near 
enough  to  the  creek  to  answer  the  call  In  the 
field  notes.  They  are  of  value  to  plaintiff 
only  In  showing  that  the  witness  McFndden 
believed  bis  west  fence  was  on  tbe  Pleasants 
east  line;  that  Hoxie  also  believed  it  as  he 
made  the  survey  for  McFadden,  and  thus 
modltflng  the  force  of  their  testimony  for 
defendants.  It  is  also  shown  that  there  is  an 
old  row  of  Cottonwood  trees  along  tbe  McFad- 
den west  fence,  and  that  the  fence  has  been 
there  for  20  years  as  representing  tbe  w»»t 
boundary  of  bis  holdings  In  No.  7,  and  be  did 
not  own  under  any  conveyance  west  of  tbe 
Pleasants  east  line.  It  may  be  said.  In  addi- 
tion to  these  facts,  that  acreage,  course,  and 
distance  also  tend  to  sustain  tbe  theory  ad- 


vanced by  Luttrell,  as  against  that  of  Donel- 
son,  surveyor  and  witness  for  defendants, 
who  placed  the  acreage  of  No.  7  at  770,  al- 
though there  was  an  excess  In  the  league. 
It  Is  thus  obvious  that  the  plaintiff  has  made 
a  prima  facie  case;  that  Is  to  say,  unless 
these  facts  are  utterly  overthrown  by  an  op- 
posing theory  or  by  evidence  of  agreed 
boundaries  or  estoppel,  the  Judgment  should 
stand. 

Butler,  from  whom  League  bought,  was 
the  oldest  settler  In  that  community  who 
testified.  At  the  time  of  his  sale  to  League 
be  was  claiming  the  land  on  both  sides  of 
the  disputed  boundary,  and  had  It  all  under 
a  common  fence.  He  retained  possession  for 
League.  He  testified,  among  other  things, 
that  Mrs.  Pleasants  went  into  possession  soon 
after  her  purchase  and  built  a  fence  along 
the  line  now  claimed  by  Camp;  that  It  had 
ever  since  been  supposed  to  be  the  boundary 
between  No.  1,  then  owned  by  Wllbum,  and 
tbe  Pleasants  tract  on  the  east  It  was 
shown  by  this  and  other  witnesses  that,  at  the 
date  of  League's  purchase,  there  was  an  old 
fence  row  along  that  line;  that  about  that 
time  the  county  road  was  located  through 
there  on  the  theory  that  that  was  the  bounda- 
ry between  the  two  tracts ;  that  he  and  Lewis, 
during  Lewis'  possession  and  claim  of  the 
Pleasants  tract  had  so  believed  and  so  con- 
structed their  division  fences.  This  was  cor- 
roborated by  the  testimony  of  surveyors  Hox- 
ie and  Donelson  and  other  witnesses.  The 
theory  advanced  by  Donelson  and  Hoxie  may 
be  said  to  be  largely  referable  to  these  evi- 
dences of  neighborhood  belief  and  evidences 
of  old  fences,  etc.  No  witness  claims  to  have 
found  at  either  of  the  western  comers  of  No. 
7  any  trees  or  other  marks  called  for  In  any 
Instrument  whereby  It  had  ever  been  de- 
scribed. But,  at  what  he  claims  to  be  the 
northeast  comer  of  No.  7  Donelson  found  an 
elm  which  he  claims  Is  the  same  called  for  In 
Bryan's  deed  to  Coward  in  January,  1855. 
He  stated  that  the  elm  was  old  and  distinct- 
ly marked,  and  that  running  southwardly  the 
course  called  for,  but  with  a  variation  of  8 
degrees,  he  strack  an  old  cedar  post  which 
had  been  regarded  as  the  southwest  comer 
of  No.  6.  While  the  evidence  as  to  the  Iden- 
tity of  the  elm  is  strong,  It  Is  not  conclusive. 
McFadden  and  Hoxie  made  tbe  survey  years 
prior  to  Donelson's  discovery  and  did  not  find 
the  tree.  Though  old  settlers  testify,  and  the 
various  owners  seem  to  have  been  diligent  in 
having  many  surveys  made,  the  tree  seems 
not  to  have  been  discovered  until  found  by 
Donelson.  Tbe  tree  with  its  old  mark  Is 
there  beyond  dispute,  but  it  had  acquired  no 
reputation  as  a  comer  tree  as  far  as  the  rec- 
ord shows.  The  tree  called  for  In  the  origi- 
nal subdivision  was  12  inches  In  diameter 
over  60  years  prior  to  this  discovery  by  Don- 
elson, and  there  Is  evidence  to  the  effect  that 
the  timber  of  any  considerable  size  was  pret- 
ty thoroughly  cut  out  about  1861.  All  of 
Donelson's   testimony,    based   upon    surveys 
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and  meastirementB  made  by  blm  witb  refer- 
ence to  league  lines  and  comers,  are  based 
npon  marks  and  monuments  set  by  Hozle, 
wbo  made  hia  surveys  from  posts  set  by  pri- 
vate Individuals  possessed  of  no  accurate 
knowledge  as  to  where  tbey  should  be  placed. 
In  this  way  Hozle  marked  the  southwest  cor- 
ner of  the  Dickinson,  and  no  surveyor  who 
testified  in  this  case,  except  Luttrell,  ever 
sought  to  locate  It  accurately  from  the  Wil- 
liams northeast  comer.  Luttrell's  survey 
shows  that  the  stone  placed  by  Hozle  for  the 
southeast  comer  of  the  Dickinson  is  too  far 
south  and  east  The  surveyors  Introduced  by 
defendants  made  no  survey  from  the  Dickin- 
son southeast  comer;  so  It  may  be  fairly  said 
that  the  value  of  their  testimony  Is  simply 
to  corroborate  the  general  reputation  and 
evidences  of  old  lines  and  marks  believed  to 
mark  the  subdivision  lines.  McFadden's  west 
fence  was  placed  where  it  had  been  for  20 
years  as  a  result  of  a  survey  by  Hozie  who 
teetifles  for  defendant  in  this  case.  If  Hoz- 
le's  location  of  the  southwest  corner  of  the 
league  is  correct,  McFadden  has  encroached 
upon  the  Pleasants  tract  upon  the  east  a  dis- 
tance practically  equal  to  the  acreage  in  con- 
troversy. While  the  three  red  oaks  called 
for  In  the  various  deeds  to  the  Pleasants 
tract  are  not  found,  their  absence  is  account- 
ed for  by  the  lapse  of  time  and  the  destruction 
of  timber  In  1861.  The  three  post  oaks,  as 
before  ezplalned,  are  in  McFadden's  west 
fence,  and  have  no  more  force  as  evidence 
than  the  existence  of  the  fence  itself. 

It  is  well  settled  that  general  reputation 
and  long  acquiescence,  while  strongly  tending 
to  show  the  trae  location  of  a  disputed  line, 
will  not  control.  If  it  is  otherwise  shown  to 
have  been  actually  located  elsewhere,  unless 
the  acquiescence  amounts  either  to  an  estop- 
pel or  an  agreement  as  to  boundary.  Bohny 
V.  Petty,  81  Tez.  524,  17  S.  W.  80;  Scbunlor 
V.  RusseU,  83  Tex.  83,  18  S.  W.  484;  Wiley 
V.  Lindley  (Tez.  Civ.  App.)  66  S.  W.  1002. 
One  fact  Is  manifest  and  that  is  that,  if 
Camp  had  been  plaintiff,  he  could  not  have 
recovered  east  of  the  east  line  of  No.  1  fixed 
at  a  point  1,025  varas  east  from  the  northeast 
comer  of  the  Williams;  thence  south  to  a 
point  1,181  varas  east  from  the  southwest 
comer  of  the  Dickinson,  unless  he  could  have 
fixed  a  different  boundary  by  acquiescence 
or  estoppel,  for  the  reason  that  the  northeast 
and  southeast  comers  of  No.  1  were  flzed 
originally  by  coarse  and  distance,  the  cor- 
ners being  unmarked.  Brown's  survey  of  No. 
7  calls  for  the  east  line  of  No.  1,  and  there 
is  no  claim  of  a  vacancy  between  them.  On 
the  whole  evidence,  we  are  of  opinion  the 
Judgment  of  the  trial  court  ought  not  to  be 
disturbed  on  the  facts,  and  this,  though  the 
evidence  for  defendants  would  have  amply 
justified  a  Judgment  otherwise.  As  stated  In 
the  outset,  we  have  not  undertaken  to  review 
in  detail  the  mass  of  evidence  adduced  by 
defendants,  nor  to  notice  and  dispose  of  each 
point    W»  have  set  out  only  enough  to  elu- 


cidate our  views  upon  the  facts.  An  able 
and  careful  trial  Judge  has  tried  this  case 
without  the  Intervention  of  a  Jury,  and  we 
have  found  no  Justification  for  disturbing  bis 
finding. 

Several  assignments  of  error  are  addressed 
to  the  admission  of  evidence  of  litigation 
and  Junior  surveys  tending  to  fix  the  location 
of  the  southeast  comer  of  the  Dickinson 
league,  esx>ecially  the  proceedings  in  the  suit 
of  Coliett  against  McFadden,  Butler,  et  aL 
To  that  suit  G.  W.  Butler  was  a  party.  Both 
Camp  and  League  claim  under  Butler.  The 
latter  was  bound  by  that  Judgment  which 
fized  the  southeast  comer  of  the  Dickinson 
league,  witb  reference  to  its  location  north 
and  south.  Its  trae  location  east  and  west 
was  not  disputed  In  this  case,  and  its  loca- 
tion north  and  south  was  not  material.  The 
admission  of  the  Junior  surveys  were  imma- 
terial, if  error,  in  view  of  the  fact  that  the 
cause  was  tried  before  the  court,  so  the  as- 
signments are  overruled  without  detailed  no- 
tice. 

The  objection  to  the  admission  of  the  leases 
from  League  to  Butier  are  untenable.  One  of 
the  allegations  was  that  defendants  were  ten- 
ants under  plaintiff.  The  lease  was  admissi- 
ble upon  that  issue.  If  plaintiiT  failed  to  es- 
tablish the  allegation,  that  would  not  have 
affected  ite  admissibility.  The  tenancy  of 
Butler  was  material  as  ezplalning  his  pos- 
session and  certain  acts  of  his  done  in  behalf 
of  League. 

Plaintiff  was  permitted  to  ask  Luttrell, 
over  objection  of  defendants,  if  "the  property 
described  by  field  notes  in  the  plaintUf's  pe- 
tition is  embraced  within  the  metes  and 
bounds  given  in  these  deeds  you  have  exam- 
ined." This  is  the  subject  of  the  eighth  as- 
signment The  deeds  referred  to  were  the 
deed  to  plaintiff  and  the  deeds  of  his  pr«de- 
cessors  in  titie  to  the  Pleasants  tract  The 
objection  Is  without  merit  It  was  btat  an- 
other way  of  askhig  an  expert  surveyor  if 
the  descriptions,  while  varying  In  terms,  were 
identical.  It  is  also  true  that,  as  the  descrip- 
tions were  before  the  trial  Judge,  he  could 
not  have  been  misled.  Appellant  also  com- 
plains of  the  admission  of  the  affirmative  an- 
swer to  the  question:  "Have  you  ever  sur- 
veyed on  the  ground  the  tract  of  land  de- 
scribed in  the  petition?"  The  objections  are 
that  the  question'  was  leading  and  called 
for  a  conclusion.  The  question  and  answer 
were  manifestly  a  mere  predicate  for  tbo 
lengthy  testimony  of  this  witness  which  fol- 
lowed, in  which  be  detelled  minutely  wbat 
he  had  done  and  found  upon  the  gionnd. 
Neither  objection  Is  tenable. 

The  court  confined  to  the  Issue  of  good 
faith  the  testimony  of  Camp  an  to  wbat  Sut- 
ler told  him  as  to  the  boundary  whoi  be 
placed  blm  in  possession,  and  this  la  the  rab- 
Ject  of  the  fourteenth  assignment  Butler 
was  In  no  position  to  bind  Leagne,  and  tbe 
declarations  offered  were  mwe  hearsay.  But- 
ler was  alive  and  testified  la  tbe  case,  niui. 
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-as  far  as  It  could  properly  bear  upon  the  is- 
-sae  of  boundary,  his  testimony  covered  the 
«zact  point 

Defendants  sought  to  show  that  the  county 
conunlssloners'  court  laid  out  a  public  road 
through  the  land  about  the  time  of  League's 
purchase,  and  that  It  was  laid  o<it  on  the 
theory  that  the  line  between  lots  1  and  7  was 
-where  Gamp  contends  It  Is,  and  where  the 
road  was  In  fact  placed.  For  this  purpose 
the  record  of  the  proceedings  of  the  commis- 
sioners' court  was  offered  and  was  excluded 
-on  objection  of  plalntlfT.  This  is  complained 
-of  in  connection  with  a  complaint  that  Mc- 
"Fadden  was -a  member  of  the  Jury  of  view 
--which  laid  out  the  road,  and  he  was  not  per- 
mitted to  state  why  that  route  was  selected. 
The  fact  that  the  road  was  placed  at  that 
point  and  why  it  was  placed  there,  was 
-abundantly  proved  In  other  parts  of  the  rec- 
ord, and  McFadden  was  afterwards  permit- 
ted to  state  that  he  was  a  member  of  the 
jury  of  view,  etc.  Indeed,  almost  every  thing 
-tbat  was  excluded  at  one  time  or  another, 
during  the  17  days  consumed  in  the  trial, 
was  at  some  other  point  In  the  trial  gotten 
in  without  objection.  But  the  records  of  the 
<x>mmiB8loners'  court  In  the  matter  of  this 
Toad  were  not  admitted  at  all,  and  of  this 
appellants  complain.  According  to  Butler's 
-testimony  the  road  was  established  at  the 
•date  of  his  sale  to  League,  and  when  be,  But- 
ler, was  claiming  and  in  possession  of  the 
land  on  both  sides  of  the  road.  When  the 
-road  was  bnllt  a  gate  was  made  to  close  the 
point  where  It  entered  the  pasture.  That  It 
-was  pot  at  tbat  point  because  of  the  general 
repute  tbat  the  line  was  at  that  place  is 
-shown  by  other  evidenca,  and  the  Isolated  act 
of  the  county  in  placing  the  road  at  that  point 
was  not  admissible,  since  the  act  of  the  com- 
missioners' court  in  fixing  Its  location  was 
controlled  by  the  evidence  which  was  admit- 
ted. That  the  proceedings  were  admissible  to 
show  the  date  of  the  construction  of  the  road 
is  not  a  sound  proposition,  because  Butler 
being  in  possession  of  both  tracts  at  the  date 
of  his  sale  to  League,  certainly  will  not  be 
beard  to  say  Leagne  Is  estopped  to  claim  to 
the  true  west  line  of  the  Pleasants  tract  and 
as  to  defendants  the  Issues  of  estoppel  is  not 
presetted. 

The  matters,  the  exclosion  of  which  is  com- 
plained of  in  the  sixteenth  and  seventeenth 
assignments,  were  already  In  evidence,  and 
the  court  simply  refused  to  allow  the  parties 
to  go  over  the  same  ground  the  second  time. 
It  Is  unfortunate  that  such  rulings  were  not 
more  frequent  In  the  trial  of  this  cause. 

By  the  eighteenth  assignment  appellant 
<»mplalns  of  the  admission  of  the  deed  where- 
by Richard  Coward  acquired  from  S.  J.  Per- 
kins 2S  acres  out  of  lot  No.  6.  Perkins  lived 
near  the  east  line  of  No.  7,  between  Magnolia 
creek  and  Bridge  gully.  Other  testimony 
shows  that  he  bought  the  28  acres  so  as  to 
liavs  more  land  In  front  of  his  house,  and 


that  he  took  possession  of  and  fenced  the  28 
acres  so  purchased.  This  was  many  years 
ago,  and  only  the  marks  of  the  fences  are 
left  We  think  it  admissible  on  the  issue  as 
to  the  Identity  and  significance  of  the  old 
fence  rows  found  near  the  east  boundary  of 
No.  7. 

By  the  twenty-first  assignment  appellant 
complains  of  the  admission  of  the  Trueheart 
field  notes  in  evidence.  These  were  contained 
In  a  book  handed  down  by  his  successor  in 
office.  The  book  bore  every  mark  of  age  and 
genuineness,  purported  to  be  the  record  of 
field  notes  kept  by  the  respective  incumbents 
of  the  office,  and  the  Trueheart  field  notes 
were  signed  and  purported  to  have  been  made 
by  him  in  the  survey  of  lot  7  for  Ooward 
and  WilliamB.  These  field  notes  were  in  the 
handwriting  of  Trueheart  He  Is  shown  to 
have  done  much  surveying  in  the  county  and 
In  that  neighborhood,  and  is  placed  In  a  po- 
sition where  he  must  have  been  familiar  with 
the  lines  and  boundaries  of  the  Brown  sub- 
divisions as  they  then  appeared  upon  the 
ground.  The  deed  from  Ooward  to  Pleasants 
recites  that  Trueheart  bad  made  a  plat  and 
field  notes  of  the  premises.  If  shown  to  be 
genuine,  they  were  unquestionably  admissi- 
ble as  declarations  of  Trueheart  and  to  es- 
tablish general  repute  at  that  time.  Stroud 
V.  Springfield,  28  Tex.  649 ;  Pierce  v.  Schram 
(Tex.  Civ.  App.)  53  S.  W.  716. 

The  •admission  of  the  testimony  of  Luttrell 
to  the  effect  that  the  meanderlngs  would  fit 
.no  other  part  of  the  stream  was  material 
and  admissible  after  be  had  testified  to  an 
actual  survey  by  himself  enabling  him  to 
speak  from  knowledge,  and  the  use  of  a 
sketch  made  by  himself  by  which  his  testi- 
mony was  made  clear  to  the  court  Is  certainly 
not,open  to  any  valid  objection. 

The  other  assignments  do  not  require  spe- 
cial notice.  They  have  been  fully  considered 
and  found  to  be  without  merit  We  are  not 
inclined  to  further  extend  this  already  long 
opinion  by  discussing  them  in  detalL 

The  Judgment  Is  affirmed. 


W.  B.  WALKER  ft  SONS  ▼.  HERNANDEZ. 

(Court  of  Civil  Appeals  of  Texas.    April  11, 
1906.) 

1.  DnsiossAi.  Ain>  Noitsdit — Biawt  to  Takb 
NoNsuTT — Aftthmativb  Risuxr. 

Under  Sayles'  Ann.  Civ.  St  1897,  art. 
1301,  declaring  that  at  any  time  before  the  jury 
have  retired  the  plaintiff  may  take  a  nonsuit 
bot  sball  not  thereby  prejudice  the  rights  of 
the  adverse  par^  to  oe  beard  on  his  claim  for 
affirmative  relief,  the  riKht  of  the  plaintiff  to 
take  a  nonsuit  is  not  affected  by  the  fact  that 
after  the  motion  for  the  nonsuit  is  made  de- 
fendant seeks  to  amend  his  pleadings  bo  as  to 
claim  affirmative  relief. 

2.  Pleadino — Amendiient  —  Discbktioit  or 

OOtTBT. 

The  allowance  of  an  amendment  after  the 
parties  have  annonnced  themselves  ready  for 
trial  is  within  the  discretion  of  the  court,  and 
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ita  action  thereon  will  not  be  reversed  onless 
snch  discretion  is  abnsed. 

[E}d.  Note. — For  cases  in  point,  see  Tol.  S, 
Gent  Dig.  Appeal  and  Error,  §  3830:  Tol.  89, 
Cent  Dig.  Pleading,  SS  601,  657.] 

Error  from  District  Ctourt,  Travis  Oounty; 
Geo.  C.  Calhoun,  Judge. 

Action  by  Tsabel  Hernandez  against  W.  B. 
Walker  &  Sons.  There  was  Judgment  for  de- 
fendants entered  upon  plaintiff's  motion  for 
a  nonsuit,  and  defendants  bring  error.  Af- 
firmed. 

Allen  &  Hart,  for  plaintiffs  in  error.  Will 
6.  Barber,  and  Dickens  &  Cupp,  for  defend- 
ant in  error. 

EIDSON,  J.  It  appears  from  the  recitals 
of  the  Judgment  of  the  court  below,  as  em- 
braced in  the  record  in  this  cause,  that  after 
the  parties  bad  announced  ready  for  trial 
and  the  demurrers  and  exceptions  of  the 
plaintiffs  in  error  to  the  defendant  In  error's 
petition  had  been  presented,  argued  by  coun- 
sel, and  overruled  by  the  court,  and  the  selec- 
tion of  a  Jury  begun,  the  defendant  in  error 
asked  the  court  to  permit  him  to  take  a  non- 
suit, and  before  any  order  was  granted  al- 
lowing such  nonsuit  the  plaintiffs  in  error 
prayed  the  court  to  allow  them  to  amend 
their  pleadings  In  the  case,  so  as  to  grant 
them  affirmative  relief  In  establishing  the 
release  set  up  by  them  as  against  the  defend- 
ant In  error,  which  request  was  denied  by  the- 
court,  to  which  ruling  of  the  court  plaintiffs 
m  error  excepted,  and  objected  to  the  court's 
allowing  defendant  In  error  to  take  a  non- 
suit, but  the  court  allowed  and  granted  the 
motion  and  prayer  of  defendant  In  error  to 
take  a  nonsuit  and  dismiss  the  cause.  The 
Judgment  of  the  court  below  then  proceeds 
as  follows:  "It  is  therefore  considered, 
ordered,  adjudged,  and  decreed  that  this  case 
be,  and  the  same  is  hereby,  dismissed,  that 
the  plaintiff  take  nothing  by  this  suit,  and 
the  defendants  go  hence  without  day  and 
recover  their  costs,  for  which  execution  may 
Issue,  to  ail  of  which  Judgment  the  defendants 
in  open  court  excepted." 

The  plaintiffs  In  error  herein  were  defend- 
ants in  the  court  below,  and  the  defendant 
in  error  was  the  plaintiff  In  the  court  below. 
The  action  of  the  court  In  refusing  to  permit 
the  plaintiffs  in  error  to  amend  their  plead- 
ings so  as  to  pray  for  affirmative  relief  In 
establishing  the  release  set  up  by  them,  and 
In  permitting  the  defendant  in  error  to  take 
a  nonsuit  over  their  objection  and  protest. 
Is  assigned  as  error  by  the  plaintiffs  In  error, 
and  this  assignment  raises  the  principal  ques- 
tion for  our  consideration  upon  this  appeal. 
Article  1801,  Sayles'  Ann.  Civ.  St  1897,  pro- 
vides as  follows:  "At  any  time  befbre  the 
Jury  have  retired  the  plaintiff  may  take  a 
nonsuit,  but  he  shall  not  thereby  prejudice 
the  right  of  an  adverse  party  to  be  heard 
on  bis  claim  for  affirmative  relief;  when  the 
case  1»  tried  by  the  Judge  such  nonsuit  may 
be  taken  at  any  time  before  the  decision  U 


announced."  In  the  case  of  Hoodleaa  t. 
Winter,  80  Tex.  641,  16  S.  W.  427,  our  Sn- 
preme  Court  said:  "The  right  of  the  plain- 
tiff to  take  a  nonsuit  upon  his  own  cause  of 
action  was  considered  of  sufficient  importanc* 
by  the  Legislature  to  be  given  express  recog- 
nition. Owing  to  unexi)ected  contingencies 
that  may  occur  during  a  trial,  it  Is  a  prlrl- 
lege  which  It  may  become  necessary  fbr  tiM 
most  careful  and  diligent  litigant  to  exer- 
cise, and  It  Is  important  that  the  substance 
and  not  the  shadow  alone  of  the  right  shall 
be  preserved.  *  *  *  It  Is  only  when  the 
defendant  by  a  counterclaim  seeks  some  'af- 
firmative relief  that  the  right. of  the  plain- 
tiff to  discontinue  the  entire  cause  Is  forbid- 
den." 

At  the  time  the  plaintiff  asked  the  court  t» 
permit  him  to  take  the  nonsuit  there  wa» 
no  claim  for  affirmative  relief  by  the  defends 
ants  In  the  case;  and  therefore  no  right  ex- 
isted to  be  heard  upon  same  or  could  be  prej- 
udiced by  the  taking  of  the  nonsuit  Under 
these  circumstances  the  statute  gave  tbe 
plaintiff  the  right  to  discontinue  the  entire 
cause.  But  does  the  fact  that  after  tb» 
prayer  for  the  nonsuit  but  before  it  was 
granted,  the  defendants  asked  permission  to 
amend  their  pleadings  so  as  to  set  up  a  claim 
for  affirmative  relief,  so  change  the  situatl(Mi 
as  to  deprive  the  plaintiff  of  his  statutory 
right  to  take  a  nonsuit  so  as  to  dlscontlnne 
the  entire  case?  In  our  opinion  it  does  not 
The  case  must  be  considered  aa  consistinc 
alone  of  the  pleadings  In  existence  at  the 
time  the  plaintiff  asks  to  take  the  nonmlt 
and  bis  right  to  the  same  Is  determined  by 
the  fact  that  at  the  time  he  asks  to  take  the 
nonsuit  there  Is  no  pleading  of  the  defendant 
asking  affirmative  relief.  But  if  it  be  con- 
ceded that  the  law  permitting  the  amendment 
of  pleadings  has  some  bearing  upon  the  sub- 
ject the  allowance  of  an  amendment  after 
announcement  of  ready  for  trial  Is  within 
the  discretion  of  the  court  and  Its  refusal 
would  not  be  reversible  error  unless  abase 
of  such  discretion  was  shown.  There  la 
nothing  In  the  record  of  this  case  that  Indi- 
cates any  abuse  of  Judicial  discretion  on  the 
part  of  the  court  below  by  refusing  to  allow 
the  defendant  to  file  the  amendment  re- 
quested. 

There  being  no  error  in  the  action  of  tlM 
court  above  discussed.  It  becomes  unneces- 
sary to  consider  the  other  asslgnmaitB  o( 
error. 

The  Judgment  is  affirmed. 


GBBllAN  INS.  CO.  OF  FRBBPORT.  IIJ:^, 
V.  GIBBS,  WILSON  &  CO.  et  aL» 

(Court  of  Civil  Appeals  of  Texas.    March  31, 
1906.  Rehearing  Denied  April  28,  1906.) 

1.  DxFosinoNs  —  Offiokbb   Authorized  to 
Take  DEPOsmoNS — Dksionatiqk. 

Under  Rev.  St  1885,  art  2284,  relating  to 
depoaitiona,  and  providing  that  on  the  appear- 

•Wrlt  o{  error  denied  by  Supreme  Court. 
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anoe  of  tb«  witnoss  "Hm  officer  to  whom  the 
«onuniB8ioii  is  directed"  shall  proceed,  etc.,  a 
deposition  taken  by  a  notary  public  of  N.  par- 
ish. La.,  on  a  commission  addnssed  to  a  notary 
pnbllc  of  O.  parish,  was  properly  suppressed. 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Depositipns,  i  83.J 

2.    INSTTRAHCK — ACTIOK  ON  PCttJCT — ^PABTDES. 

Where  the  person  to  whom  a  loss  is  pay- 
able is  stipulated  on  the  face  of  a  fire  i>oIicy, 
be  may  sue  alone;  neither  the  insured  nor  his 
legal  representatives  being  necessary  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
IJent.  Dig.  Insurance,  {  1568.J 

8.   BAIO!. 

A  creditor,  holding  a  fire  policy  as  collater- 
al security  for  an  indebtedness  in  excess  of  the 
face  of  the  policy,  may  sue  alone  and  recover 
the  loss;  neither  the  insured  nor  his  legal  rep- 
resentatives being  necessary  parties. 

[liid.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  t  1568.] 

4.  Saiie — Rescission — Effect. 

Plaintiff,  a  creditor  of  insured,  sued  on  a 
fire  i>olicy  payable  to  plaintiff,  attaching  the 
policy  to  the  petition  as  an  exhibit.  Subse- 
iinently  defendant  paid  into  the  bands  of 
the  cleric  of  the  court  the  amount  of 
the  premium  which  had  been  paid  for 
the  policy,  and  pleaded  the  tender,  and 
sought  to  avoid  the  policy.  Thereafter 
insured  claimed  the  money  deposited  and  re- 
ceived It  from  the  clerk  without  the  knowledge 
or  consent  of  plaintiff.  Held,  that  such  transac- 
tion did  not  aep|rive  plaintiff  of  his  interest  in 
the  policy  and  right  to  prosecute  the  action. 

5.  Same — Evidencx — Coufxtenct. 

In  an  action  on  a  fire  policy  after  an  ad- 
justment, the  adjustment  was  evidence  of  the 
value  of  the  goods  destroyed,  and  prima  facie 
proof  of  the  amount  due  under  the  poIi<7. 

6.  Samk. 

In  an  action  on  a  fire  policy,  plaintiff 
claimed  that  insured  took  out  the  policy  under 
an  agreement  to  keep  his  stock  insured,  with 
clauses  in  the  policy  making  the  loss  payable  to 
plaintiff  to  secure  insured^  debt  to  him,  and 
that  after  the  loss  insured  recognized  plaintiffs 
right  to  the  proceeds  and  directed  him  to  col- 
lect the  policy.  Held,  that  it  was  proper  to  ad- 
mit evidence  tnat  shortly  after  the  fire  insured 
and  plaintiff  discussed  the  loss,  and  that  in- 
sured recognised  it  as  payable  to  plaintiff,  and 
directed  him  to  collect  the  amount  as  such  evi- 
dence tended  to  prove  an  oral  assignment  after 
loss. 

[Ed.  Note. — For  cases  in  point  aee  vol.  28, 
Cent  Dig.  Insurance,  S  1676.  j 

7.  Save — Obal  Assioniixnt. 

A  fire  policy  may  be  assigned  orally  after 
the  loss. 

8.  EvroKNCE — Admissions  —  Statkmbnts  ts 
Depositions — Pbeuminabt  Evidence. 

Where  depositions  were  suppressed  because 
not  taken  before  an  authorized  bfiScer,  the  an- 
swers of  a  witness  in  the  deposition  were  not 
admissible  in  evidence  as  against  the  witness, 
without  proof  that  he  made  the  statements, 
that  they  were  correctly  written  down,  and  that 
he  signed  them. 

9.  Sake — ^Assignment  bt  iNBtrnED— Consent 
OF  Patke.. 

Where  a  fire  policy  by  its  terms  was  pay- 
able to  a  third  person,  insured  could  not  after 
the  loss  assign  his  claim,  without  the  payee's 
consent  so  as  to  defeat  the  rights  of  the  payee 
under  the  terms  of  the  policy. 

10.  Same — Adjustment — Effect. 

An  adjustment  of  a  loss  under  a  fire  policy 

may  be  set  aside,  on  a  showing   that  it  was 

fraudulent  or  made  through  a  mistake  of  fact 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 

Cent  Dig.  Insurance,  (t  1416,  1418.] 


11.  Sahb  —  Waiteb  —  Pabtioipation  nr  Ad- 
svamaarr. 

A  nonwaiver  danae  in  a  fire  poli^,  the 
purpose  of  which  is  to  enable  the  company's 
agent  to  negotiate  in  regard  to  the  loss  without 
any  waiver  by  the  company  of  its  right  to  con- 
test its  liability,  does  not  apply  after  an  ad- 
justment of  the  leas  has  been  made. 

[Ed.  Note. — For  cases  in  point  eee  voL  28, 
Cent.  Dig.  Insurance,  t  1406.] 

12.  Same. 

After  an  adjustment  of  the  loss  ■  under  a 
fire  policy,  the  fact  that  insurer  had  no  knowl- 
edge of  facts  which,  if  known,  might  have  been 
effectual  to  defeat  the  claim  under  the  policy, 
is  of  no  avail,  if  the  insurer  might  have  known 
them  upon  inquiry,  and  was  not  fraudulently 
prevented  from  learning  them  by  the  insured. 

[Eld.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  g  1416.  j 

13.  Same — Authobitt  of  Agents. 
Instructions  from  an  insurance  company  to 

its  agent,  not  to  write  policies  on  property  of 
insolvent  or  financially  crippled  debtors,  do  not 
avoid  a  policy  written  on  such  a  risk,  unless  it 
appear  tnat  insured  had  knowledge  of  such  in- 
hibition. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent.  Dig.  Insurance,  {  120.] 

14.  Same — Aqbnct  fob  Insubed — Evidence. 
An  employe  of  a  firm,  who  was  also  the 

local  agent  of  an  insurance  company,  on  the  ap- 
plication of  the  owner  of  a  stock  of  goods,  is- 
sued a  policy  thereon.  The  agent  had  no  in- 
terest in  the  business  of  insured,  and  was  not 
his  creditor,  and  subsequently  a  clause  was  in- 
serted in  the  policy  making  it  payable  to  the 
firm.  Held,  that  the  agent,  in  issuing  the  poli- 
cy, acted  not  as  agent  of  insured  or  of  the 
payee,  hut  as  that  of  the  company. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  {  127.] 
16.  Same— Repudiation  of  Policy. 

Where  the  insurer  in  a  fire  policy  ascer- 
tained that  its  agent  at  the  time  of  writing 
the  policy  was  also  the  agent  of  the  insured,  if 
it  desired  to  avoid  the  policy,  it  was  its  duty 
to  manifest  such  intention  promptly. 

[Ed.  Note. — For  cases  in  point  eee  vol.  28, 
Cent.  Dig.  Insurance,  {  1038.] 

16.  Same. 

Where  for  two  years  before  the  Insurer  in 
a  fire  i>olicy  repudiated  the  same,  on  the  ground 
that  its  agent  had  acted  as  agent  for  insured 
in  issuing  the  policy,  it  had  knowledge  of  fill 
the  facts  on  which  it  relied  for  repudiation,  tlie 
repudiation  was  not  sufficiently  prompt. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  H  1037,  1038.] 

Error  from  District  Court,  Limestone 
County;  L.  B.  Cobb,  Judge. 

Action  by  Olbbs,  Wilson  &  Company  and 
others  against  the  German  Insurance  Com- 
pany of  Freeport,  111.  From  a  judgment  In 
favor  of  plaintiffs,  defendant  brings  error. 
Affirmed. 

This  suit  was  originally  instituted  by  the 
Rotan  Grocery  Company  against  the  German 
Insurance  Company  and  Gibbs,  Wilson  &  Co., 
a  firm  alleged  to  be  composed  of  J.  B.  Oibba, 
Laura  C.  Gibbs,  and  Lucy  C.  Wilson,  owners 
of  the  Merchants'  &  Farmers'  Bank  of  Kos- 
se,  Tex.,  to  recover  a  judgment  on  a  policy 
of  insurance  for  $2,000,  issued  to  one  F.  W. 
Hewitt  Subsequently  the  Rotan  Grocery 
Company  disclaimed  any  interest  in  the  poli- 
cy, and  tbe  salt  was  continued  In  the  name 
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of  OlbbB,  Wllaon  ft  Co.,  as  plalntiffB,  and  tbe 
insurance  company,  as  defendant  The  plain- 
tiffs alieged  an  adjustment  of  the  loss  at 
$1,665.25  under  the  policy,  and  sought  to  ro- 
cover  the  amount  of  such  adjustment  The 
defendant  pleaded  in  almtement  general  de- 
nial, and  various  other  defenses,  the  nature 
of  which  will  appear  in  the  opinion.  A  trial 
resulted  In  a  verdict  and  Judgment  for  plain- 
tifls,  and  defendant  perfected  a  writ  of  error 
to  this  court 

Garden,  Senter  ft  Garden,  for  plaintiff  In 
error.  Z.  I.  Harlan  and  W.  T.  Jackson,  for 
defendants  in  error. 

BOOKHOtTT,  J.  (after  stating  tbe  facts). 
It  Is  contended  that  the  court  erred  In  refus- 
ing to  set  aside  tbe  Judgment  rendered  at 
a  preceding  term  of  tbe  court  suppressing 
the  deposition  of  F.  W.  Hewitt  and  reinstate 
Bald  deposition.  Tbe  depositions  of  Hewitt 
the  Insured,  were  taken  on  the  16th  of  Jan- 
uary, 1904,  by  a  notary  public  of  Natchitoches 
parish.  La.,  on  a  commission  addressed  "tu 
any  clerk  of  a  court  of  record  having  a  seal 
or  any  notary  public  of  Gaddo  parish.  La., 
or  any  commissioner  of  deeds  duly  appointed 
under  the  laws  of  Texas,  within  and  for  said 
state  of  Louisiana."  The  depositions  were 
suppressed  on  the  ground  that  they  could  not 
be  lawfully  taken  by  a  notary  public  in  and 
for  Natchitoches  parish  on  a  commission  thus 
addressed.  The  statute  provides  that  "upon 
the  appearance  of  the  witness  the  oflScer  to 
whom  the  commission  Is  directed  shall  pro- 
cef.d  to  take  bis  answers."  Rev.  St  1895. 
art  2284.  The  commission  in  this  case  hav- 
ing been  directed  to  any  notary  public  of 
Gaddo  parish,  tbe  taking  of  the  depositions 
by  a  notary  public  of  Natchitoches  parish 
was  not  a  taking  by  the  officer  to  whom  tbe 
commission  was  directed  and  was  unauthor- 
ized. Bracken  v.  Neill,  15  Tex.  109 ;  6  Sine. 
Pi.  ft  Prac.  602.  Tbe  court  did  not  err  In 
refusing  to  reinstate  the  depositions. 

The  court  did  not  err  in  sustaining  the 
plaintiffs'  exceptions  to  the  defendant's  plea 
In  abatement  The  plea  alleged.  In  substance, 
that  Hewitt  the  insured,  had  died  since  the 
Institution  of  the  suit  intestate;  that  there 
was  no  administrator  upon  his  estate;  that 
his  only  belrs  were  bis  father  and  mother. 
Benjamin  Hewitt  and  wife,  residents  of 
Limestone  county,  Tex. ;  that  they  were  Inter- 
ested In  the  proceeds  of  any  Judgment  that 
might  be  recovered  upon  the  policy.  The 
policy  of  Insurance  provided  that  the  loss. 
If  any,  was  payable  to  Glbbs,  Wilson  ft  Co. 
This  clause,  was  writtoi  in  the  policy  at  the 
time  it  was  issued.  Tbe  plea  In  abatement 
sought  to  abate  tbe  suit  because  the  heirs 
of  the  assured  were  not  made  parties.  Tbe 
policy  having  stipulated  on  its  face  tbe  per- 
son to  whom  the  loss  is  payable,  such  iper- 
son  may  sue  alone  and  recover  the  entire 
loss,  and  neither  tbe  assured  nor  bis  les^l 
representatives  are  necessary  parties  to  tbe 


suit  Allison  V.  Phoenix  Ina.  Co,  87  Tex. 
696,  80  S.  W.  547 ;  Insurance  Go.  v.  WUIlams. 
79  Tex.  637,  688,  16  S.  W.  478 ;  Joyce  on  In- 
surance, vol.  3,  par.  2306,  note  6;  Donaldson 
T.  Sun  Mut  Ins.  Go.  (Tenn.)  82  S.  W.  251. 
Again,  at  tbe  time  the  policy  was  issued,  and 
at  the  time  of  tbe  Are,  Hewitt  was  ind^tetf 
to  GIbbs,  Wilson  ft  Co.,  defendants  In  error. 
In  a  sum  largely  in  excess  of  tbe  face  of  tbe- 
policy,  and  is  still  so  Indebted  to  tliem.  i  t  de- 
fendants in  error  held  the  pollry  as  collateral 
security  for  an  Indebtedness,  Largely  In  ex- 
cess of  the  face  of  the  policy,  they  al<«»e 
could  sue  and  reqover  for  the  loss.  Bank  r. 
Security  Co.,  IS  Tex.  Civ.  App.  106,  106,  4* 
S.  W.  16;  Insurance  Co.  v.  Leaverton  (Tex. 
Civ.  App.)  83  S.  W.  579;  18  A.  ft  B.  Bnc 
Law  (2d  Ed.)  201,  note  6;  Gre«ie  v.  Insor- 
ance  Co.,  84  N.  T.  572. 

The  defendant  pleaded  that  plaintiff,  un- 
der tbe  terms  of  the  policy.  Is  merely  a  trus- 
tee for  Hewitt;  that  soon  after  the  suit  wa« 
instituted,  on  or  about  June  30,  1902,  tbe  de- 
fendant tendered  Into  court  and  paid  tho- 
clerk  the  sum  of  $87,  being  the  amount  of 
the  premium  paid  for  the  policy,  for  the  bene- 
fit of  whoever  might  be  shown  to  be  entitled 
thereto;  that  soon  after  said  tender  was 
made  Hewitt  demanded  and  received  from 
the  clerk  of  the  court  the  amount  of  said 
tender,  and  took  the  same  In  full  satisfaction 
of  any  and  all  claims  arising  under  the  terms 
of  the  policy  against  defendant  and  thereby 
canceled  and  annulled  it  To  this  plea  plain- 
tiffs excepted,  and  the  court  sustained  the 
exception,  and  this  action  Is  assigned  as  er- 
ror. The  loss  under  this  policy  was  payable, 
unconditionally,  to  Olbbs,  Wilson  ft  Go.  The 
policy  was  attached  to  plaintiffs'  petition  as 
an  exhibit  After  the  fire  which  destroyed 
the  property  Insured,  Hewitt  still  recognized 
the  loss  as  being  payable-  to  plaintiffs,  and 
directed  them  to  collect  and  apply  it  on  his 
debt  to  them.  Plaintiffs'  petition,  filed  June 
30,  1902,  set  up  all  these  facts  in  this  salt 
On  July  11,  1902,  defendant  tendered  and 
paid  Into  the  hands  of  the  clerk  of  the  court. 
In  which  this  suit  was  pending  $87,  tbe 
amount  of  the  premium  paid  for  said  policy, 
for  the  benefit  of  whoever  It  might  be  shown 
and  decided  on  the  trial  to  be  entitled  there- 
to, and  pleaded  such  tender  and  asked  to 
to  avoid  the  policy  for  reasons  set  up  in  said 
pleading  then  filed.  Soon  thereafter  Hewitt 
called  on  the  clerk  and  claimed  said  $87  and 
asked  the  clerk  for  it,  and  he  paid  It  to  him. 
There  is  no  pretense,  either  In  the  plea  In 
abatement  or  the  evidence,  that  this  was 
done  with  either  the  knowledge  or  consent  of 
Gibbs,  Wilson  ft  Co.  It  Is  held  in  this  state 
that  a  clause  In  a  policy  of  insurance  making 
the  loss  under  it  payable  to  a  person  therein 
named,  gives  such  person  an  Interest  In  the 
policy,  and  he  cannot  be  deprived  of  that  In- 
terest without  his  consent  Security  Co.  ▼. 
Bank,  93  Tex.  682,  67  S.  W.  22;  Bank  T. 
Security  Co.,  18  Tex.  Glv.  App.  106.  44  S.  W. 
16.    See,  also,  Boiler  Mill  Ca  v.  Insurance 
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Co.,  (Ma  App.)  79  8.  W.  720;  Joyce  on  Ins. 
Tol.  3,  par.  2321.  The  act  of  plaintiff  In  error 
In  depositing  the  premlnm  In  court,  and  the 
act  of  Hewitt  In  withdrawing  the  same  from 
court  having  been  done  without  the  consent 
of  defendants  in  error,  and  they  not  being 
parties  thereto,  did  not  deprive  defendants 
In  error  of  their  Interest  In  the  policy  and  the 
right  to  prosecute  this  suit 

Upon  the  trial  plaintiff  offered  In  evidence 
an  Instrument  entitled  "Proof  of  Loss,"  which 
was  purported  to  have  been  pr^ared  by  F.  W. 
Hewitt,  setting  out  the  extent  of  his  loss, 
amount  of  Insurance,  etc.  Thereupon  defend- 
ant asked  the  court  to  Instruct  the  Jury  that 
this  evidence  could  only  be  considered  upon 
the  issue  as  to  whether  or  not  Hewitt  fur- 
nished the  proof  of  loss  required  by  the  poli- 
cy, and  that  the  Jury  should  not  consider  such 
evidence  for  any  other  purpose,  and  especially 
that  the  jury  sliould  not  consider  it  as  evi- 
dence of  the  value  of  the  property  destroyed, 
and  that  they  should  not  consider  said  in- 
strument as  the  act  of  the  defendant  or  its 
agent  The  request  was  denied,  and  the  evi- 
dence was  admitted  wittiout  quallflcatlon. 
The  Are  which  destroyed  the  Insured  property 
occurred  November  30,  1901.  On  December 
10,  1901,  one  Wm.  L.  Easiey,  an  adjuster  for 
defendant  insurance  company,  visited  Kosse, 
the  place  of  the  flre,  for  the  purpose  of  ad- 
Justing  the  loss  under  its  policy.  He  called 
first  at  the  plaintiffs'  bank  and  asked  its  em- 
ployes to  show  tilm  the  policy  issued  by  de- 
fendant to  Hewitt  then  asked  to  see  the 
policy  register  kept  by  Its  local  agent  at 
Kosse,  and  was  shown  and  examined  both  the 
policy  and  the  register.  He  then  inquired  for 
Hewitt  the  assured,  and  Hewitt  was  sent  for 
by  one  of  plaintiffs'  employ€&  After  this, 
and  on  the  same  day,  as  Easiey  was  taking 
the  train  to  leave  Kosse,  he  met  Glbbs,  de- 
fendant's local  agent,  who  had  come  In  on 
the  train  Easiey  was  going  out  on,  and  told 
him  that  he  had  that  day  adjusted  the  Hewitt 
loss  under  the  policy.  Plaintiffs,  in  their 
petition,  set  up  the  issuance  by  defendant  of 
its  policy,  the  loss  under  it,  alleged  an  ad- 
justment of  the  loss,  and  that  the  papers  per- 
taining to  and  showing  the  adjustment  were 
in  the  hands  of  defendant  notifying  It  to 
produce  them  on  the  trial,  and  asking  Judg- 
ment for  the  amount  due  as  fixed  by  the  ad- 
justment Defendant's  counsel,  in  conformity 
with  such  notice,  turned  over  on  the  trial  to 
plaintiffs'  attorneys  the  paper  styled  "Proof 
of  IXMS,"  with  the  Indorsements  thereon. 
This  paper  was  shown  to  have  been  obtained 
by  defendant's  counsel  from  the  defendant's 
state  agents.  On  the  back  of  said  paper,  and 
in  the  handwriting  of  Wm.  L.  Easiey  and 
written  with  the  same  ink  with  which  he 
signed  his  name,  were  Indorsements  identi- 
fying this  policy,  giving  the  name  of  the  as- 
sured, amoont  of  the  policy,  date  of  the  fire, 
date  proofs  were  received,  giving  "Amount 
of  loss  claimed.  $1,656.25"  and  "Amount  al- 


lowed, fl,665.25" — all  of  said  IndorBonenti 
signed  by  Wm.  L.  Easiey,  adjuster.  At  the 
bottom  of  said  Indorsements  was  written  the 
following:  "60  days."  The  policy  provides 
that  the  "ascertainment  or  estimate"  of  loss 
or  damage  to  the  property  insured  "shall 
be  made  by  the  insured  and  this  company, 
*  *  *  and,  the  amount  of  loss  or  damage 
having  been  thus  determined,  the  sum  for 
which  this  company  is  liable  pursuant  to  this 
policy,  shall  be  payable  sixty  days  after  due 
notice,  ascertainment  estimate,  satisfactory 
proof  of  the  loss  have  been  received  by  this 
company."  Proofs  of  loss  and  adjustment 
were  made  on  December  10,  1001.  M.  A. 
Shumard,  the  general  state  agent  of  defend- 
ant testified  that  the  loss  was  adjusted,  and 
the  amount  of  the  liability  of  the  insurance 
company  agreed  upon  In  the  adjustment  to  be 
$1,655.25,  and  that  under  the  adjustment  and 
the  60-day  clause  in  the  policy  the  date  of  the 
payment  of  the  loss  would  be  February  10, 
1902.  On  February  10,  1902,  the  said  state 
agent  sent  the  company's  draft  to  its  local 
agent  at  Kosse  for  said  sum  of  $1,655.25  in 
settlement  of  this  loss.  This  draft  was  made 
payable  to  Rotan  Grocery  Company  and  F. 
W.  Hewitt  and  was  returned  because  the 
bank  (Gibbs,  Wilson  &  Co.)  owned  the  pro- 
ceeds of  the  policy.  The  court  Instructed  the 
jury  that  there  was  an  adjustment  of  the 
loss  under  the  policy  and  to  find  for  plain- 
tiffs the  amount  of  the  loss  as  adjusted, 
$1,655.25,  with  6  per  cent  per  annum  in- 
terest from  February  10,  1902,  unless  they 
found  for  defendant  under  other  instructions. 
In  another  paragraph  they  were  instructed 
that  if  they  found  certain  facts  therein  stated 
to  exist  the  adjustment  was  not  binding  on 
defendant  "and  In  such  case  there  would  be 
no  evidence  of  the  value  of  the  goods  lost  that 
belonged  to  Hewitt  and  you  will  in  such 
event  find  for  defendant"  The  proofs  of 
loss  constituted  part  of  the  adjustment 
The  adjustment  was  evidence  of  the  value 
of  the  goods  destroyed  and  prima  fade  proof 
of  the  amount  due,  and  a  charge  such  as 
asked  would  have  been  misleading  and  was 
properly  refused.  Fire  Association  v.  Blum, 
68  Tex.  286;  Joyce  on  Ins.  voL  4,  par.  8771. 
The  sixth  and  seventh  assignments  of  error 
complain  of  the  action  of  the  court  in  admit- 
ting, over  defendant's  objection,  testimony 
that  after  the  flre  Hewitt  the  Insured,  and 
Glbbs,  manager  for  defendant  in  error,  dis- 
cussed the  loss  under  the  policy,  and  that 
Hewitt  recognized  it  as  payable  to  Gibbs, 
Wilson  &  Co.,  and  desired  them  to  collect  it 
and  apply  the  proceeds  to  his  Indebtedness 
to  them.  It  is  contended  that  the  declara- 
tions of  an  Insured  made  after  a  loss  cannot 
be  used  by  a  claimant  of  the  policy  as  orig- 
inal evidence  to  show  title  or  Interest  in  a 
third  party  in  a  controversy  between  him  and 
the  Insurance  company.  After  alleging  that 
Hewitt  took  out  this  policy  under  an  agree- 
ment to  keep  his  stock  Insured,  with  clauses 
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In  hts  policy  making  the  loss,  if  any,  payable 
to  plaintiffs  to  secure  tbem  in  bis  debt  to 
them,  plaintiffs  alleged  that,  after  the  loss 
under  this  policy,  Hewitt  recognized  the  right 
of  plaintiffs  to  the  proceeds  of  the  loss,  and 
directed  plaintiffs'  agent  to  collect  the  same 
and  apply  It  as  a  credit  on  his  indebtedness 
to  plaintiffs.  As  proving  the  latter  allega- 
tions, plaintiffs  proved  by  J.  R.  Gibbs,  the 
manager  of  their  banli  at  Kosse,  that  shortly 
after  the  fire  Hewitt  and  he  discussed  the 
loss,  and  In  that  discussion  Hewitt  re^gnlzed 
the  loss  under  this  policy  was  payable  to 
Glbbs,  ■  Wilson  &  .Co.  and  directed  them  to 
collect  it  and  apply  the  amount  collected  on 
his  indebtedness  to  them.  The  policy  was 
then  with  plaintlfb,  as  collateral  security  for 
that  indebtedness.  A  fire  insurance  policy, 
after  loss,  may  be  orally  assigned.  13  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  201,  note  6; 
Greene  r.  Insurance  Co.,  84  N.  X.  672.  The 
evidence  complained  .of  was  admissible  as 
tending  to  prove  such  an  assignment  of  the 
policy  sued  on. 

On  the  trial  the  defendant  offered  the 
depositions  of  F.  W.  Hewitt,  purporting  to 
have  been  taken  before  Fonder  S.  Carter,  a 
notary  public  of  Natchitoches  parish,  La.,  as 
admission  by  him  against  his  interest  These 
depositions  had  been  suppressed  by  the  court. 
It  was  shown  that  Hewitt  was  dead.  The 
declarations  and  admissions  were  to  the  effect 
that  abont  600  bundles  of  ties  and  300  rolls 
of  bagging,  composing  part  of  his  stock  at  the 
time  the  policy  of  insurance  was  written,  be- 
longed to  the  Rotan  Grocery  Company,  and 
that  he  told  Mr.  Gibbs  to  write  him  a  policy 
on  the  bagging  and  ties  in  the  name  of  the 
Rotan  Grocery  Company.  The  depositions  of 
Hewitt  having  been  suppressed,  the  same 
were  not  admissible  as  depositions.  Joy  v. 
Liverpool,  London  &  Globe  Ins.  Co.  CTez. 
Civ.  App.)  74  S.  W.  822.  The  statements  of 
Hewitt  were  contained  in  a  deposition  pur- 
porting to  have  been  taken  January  16,  1904. 
This  was  long  after  the  fire,  and  after  Hewitt 
had  told  Glbbs,  Wilson  Sc  Co.  to  collect  the 
loss  and  apply  it  to  his  debt  to  them.  In  a 
suit  involving  the  title  to  personal  property. 
It  Is  held  that  the  declarations  of  a  prior  ven- 
dor, made  after  a  sale,  are  not  admissible 
against  him  to  defeat  a  recovery  by  him. 
Bergen  v.  Marble  Co.,  72  Tex.  53,  11  S.  W. 
1027;  Bolta  v.  Engelke  (Tex.  Civ.  App.)  63  S. 
W.  899,  900.  There  is  authority  to  the  effect 
that  acts,  declarations,  and  statements  simi- 
lar to  those  made  by  Hewitt  are  sufficient  to 
constitute  an  oral  assignment  of  the  policy. 
Greene  v.  Insurance  Co.,  supra.  If  this  hold- 
ing Is  sound,  then  under  the  authorities  last 
cited  the  evidence  was  not  admissible.  But, 
however  this  may  be,  the  answers  in  the 
deposition  offered  were  not  In  the  handwrit- 
ing of  Hewitt  There  Is  no  evidence  that 
Hewitt  made  such  statements  to  the  writer, 
and  that  the  writer  correctly  took  down  his 
statements,  and  t)iat  It  was  then  signed  by 


Hewitt  We  are  of  the  opinion  tbat  before 
the  statements  and  admissions  contained  In 
the  paper  could  be  introduced  against  Hewitt 
or  his  assignees,  that  it  should  be  shown  tliat 
Hewitt  made  the  statements  therein  con- 
tained, that  they  were  correctly  written  down 
at  the  time,  and  that  Hewitt  signed  the  same. 
These  facts.  If  they  are  facts,  could  have 
been  shown  by  the  person  who  wrote  down 
the  statements.  The  certificate  of  the  notary 
was  not  evidence  of  these  facts.  6  Enc.  PI.  & 
Praa  641.  We  conclude  that  there  was  no 
error  In  excluding  the  evidence. 

Again,  the  suit  was  to  recover  upon  the 
adjustment  of  the  loss  under  the  insurance 
policy,  and  by  the  court's  charge  a  recovery 
was  not  anthorlzed  or  permitted,  except  on  the 
adjustment  There  is  nothing  In  the  excluded 
statements  of  Hewitt  Impeaching  the  perfect 
fairness  of  the  adjustment  or  that  sbovra,  or 
even  tends  to  show,  either  fraud  or  mistake 
in  the  adjustment  The  action  to  recover 
after  adjustment  is  based  upon  a  new  and 
Independent  contract  and  not  upon  the  pol- 
icy, and  the  Insurer  can  defeat  such  action, 
only,  by  showing  fraud  or  mistake  In  the  ad- 
justment Even  if  It  be  shown  that  there  had 
been  forfeitures  of  which  the  Insurer  had  no 
knowledge  when  the  adjustment  was  made. 
It  win  not  be  excused.  If  It  appears  that  the 
Information  was  available  and  might  have 
been  obtained  by  the  use  of  reasonable  dili- 
gence. Ostrander  on  Fire  Ins.  (2d  Ed.)  par. 
213;  Joyce  on  Ins.  vol.  4,  par.  8743;  May  on 
Ins.  vol.  2,  par.  442;  Smith  v.  Insurance  Co., 
62  N.  r.  83 ;  Stache  v.  Insurance  Co.,  48  Wis. 
89,  6  N.  W.  86,  35  Am.  Rep.  772. 

For  the  reason  last  set  forth  in  our  iMld- 
Ing  tbat  there  was  no  error  In  excluding  the 
admissions  made  in  the  purported  deposition 
of  Hewitt,  we  hold  that  the  court  did  not  err 
in  excluding  the  aflldavit  of  Hewitt  made 
before  M.  M.  Patton,  a  notary  public  of  Mc- 
Lennan county,  on  March  4,  1902,  that  Gibbs 
was  instructed  by  him  to  write  a  policy  cov- 
ering the  ties  and  bagging,  that  the  same 
belongred  to  the  Rotan  Grocery  Company,  and 
the  policy  was  to  be  taken  out  to  protect  their 
interest  in  case  of  fire.  Nor  did  the  court  err 
In  excluding  the  statements  of  Hewitt  made 
to  the  witness  Shear  to  the  same  effect  made 
after  the  loss  and  after  Hewitt  tiad  parted 
with  his  Interest  in  the  policy. 

There  was  no  error  in  excluding  the  trans- 
fer of  the  policy  to  the  Rotan  Grocery  Com' 
pany  by  Hewitt  on  January  26,  1902.  H« 
could  not  after  the  loss  had  occurred,  by  an 
assignment  of  bis  claim  against  the  company, 
defeat  the  rights  of  Glbbs,  Wilson  ft  Co.,  the 
payees  under  the  "loss  payable"  clause  in  the 
policy.  Security  Go.  v.  Bank,  93  Tex.  582,  57 
S.  W.  22 ;  Bank  v.  Security  Co.,  supra ;  Joyce 
on  Ins.  vol.  8,  par.  2821. 

The  following  paragraph  of  the  cliarge  Is 
assigned  as  error:  "You  are  Instructed  that 
on  October  16,  1901,  F.  W.  Hewitt  was  In- 
sured by  defendant  in  a  sum  not  exceeding 
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$2,000  for  the  term  of  one  year  upon  certain 
properly  in  Koase,  which  plaintiff  says  was 
destroyed  by  Are  on  or  about  November  80, 
1801 ;  that  by  the  policy  the  loss.  If  any,  was 
payable  to  Olbba,  Wilson  ft  Co. ;  and  that  there 
was  an  adjustment  of  the  loss  made  by  Hew- 
itt and  an  agent  of  defendant  on  December 
10th,  flzlng  the  same  at  $1,666.25,  and  you 
will  find  for  plaintiff  the  said  sum  with  inter- 
est at  the  rate  of  6  per  cent  per  annum  from 
February  10,  1902,  unless  you  shall  find  for 
defendant  under  some  one  or  other  of  the 
Issues  hereinafter  submitted."  It  is  contended 
that  this  charge  is  upon  the  weight  of  evi- 
dence, is  that  It  Instructed  a  verdict  for 
$1,655.26,  unless  the  Jury  found  for  defend- 
ant under  one  of  its  special  pleas,  although 
the  question  of  ownership  of  the  property, 
and  the  amount  of  the  loss,  were  issues  In 
the  case  upon  which  the  burden  of  proof  was 
on  plaintiff.  One  of  the  Issues  referred  to 
In  the  paragraph  of  the  charge  complained 
of  was  the  question  of  ownership  of  the  prop- 
erty destroyed,  which  Issue  the  court  sub- 
mitted, and  the  Jury  found  this  Issue  In  favor 
of  plalntiSa.  There  was  evidence  tending  to 
show,  and  which  Justified  the  Jury  in  finding, 
that  the  bagging  and  ties  In  Hewitt's  store 
at  the  time  the  policy  was  Issued,  and  which 
were  covered  by  the  policy,  'belonged  to  Hew- 
itt. The  adjustment  fixed  the  amount  of  the 
loss,  and  the  same  was  prima  facie' evidence 
of  the  amount  Fire  Ass'n  v.  Blum,  63  Tex. 
285.  The  face  of  the  policy  showed  that  the 
loss  was  payable  to  Glbbs,  Wilson  &  Co.  and 
the  court  did  not  err  in  assuming  this  fact 
as  established.  The  evidence  showed  an  ad- 
justment of  the  loss  by  plaintiffs'  adjuster, 
Wm.  L.  Blasley.  The  nonwaiver  clause  In  the 
policy  will  not  be  extended  beyond  Its  plain 
terms,  and  would  not  apply  after  an  adjust- 
ment of  the  loss  had  been  made.  Insurance 
Co.  T.  Hughes,  108  Fed.  497,  47  a  O.  A.  468; 
Smith  V.  Glen  Falls  Ins.  Co.,  62  N.  T.  86 ;  In- 
surance Co.  V.  Archdeacon,  82  111.  286,  25 
Am.  Rep.  313.  It  could  be  shown  as  a  ground 
for  setting  aside  the  adjustment  that  It  was 
frauduloit  or  made  through  mistake  of  fact 
It  is  contended  that  the  court  erred  In  the 
following  charge :  "If  Basley,  defendant's  ad- 
juster, knew  at  the  time  of  adjustment  that 
Hewitt  bad  failed  to  keep  such  books  as  were 
required  by  the  policy,  then  the  defendant 
cannot  defeat  this  suit  on  the  ground  of  fail- 
ure to  keep  such  books."  This  charge  is  ap- 
plicable to  the  iron-safe  clause,  pleaded  by 
defendant  In  order  for  a  breach  of  this 
clause  to  be  available  as  a  defense  to  the  ad- 
justment the  proof  should  show  that  the  ad- 
justment was  made  In  ignorance  of  the 
breach.  The  proof  fails  to  show  that  the  ad- 
juster called  upon  Hewitt  to  produce  his 
books  and  records,  and  that  he  failed  to  pro- 
duce them  for  his  inspection  during  the  ad- 
justment That  the  company  had  no  knowl- 
edge of  fticts  which  might  if  known,  have 
been  effectual  to  defeat  the  claim,  is  of  no 
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avail,  if  the  Insurer  might  have  known  them 
upon  inquiry  at  the  time  of  the  adjustment, 
and  was  not  fraudulently  prevented  from 
coming  to  their  knowledge  by  the  insured. 
Fire  Ass'n  v.  Blum,  supra ;  Ostrander  on  Fire 
Ins.  par.  213;  Joyce  cm  Ins.  par.  8743;  May 
on  Ins.  VOL  2,  par.  442;  Smith  v.  Olen  Falls 
Ins.  Co.,  62  N.  r.  86. 

Complaint  la  made  of  the  action  of  the 
court  in  refusing  the  following  special  charge 
requested  by  defendant:  "You  are  Instructed 
that  the  undisputed  evidence  shows  that  J. 
B.  Olbbs,  the  agent  of  the  defendant  com- 
pany, who  Issued  the  policy  sued  upon, 
acted  In  that  transaction  as  the  agent  of 
plaintiff,  and  for  its  benefit  and  protection, 
and  also  as  the  agent  of  Hewitt  the  insured, 
and  that  said  Gibbs  did  not  report  at  the 
time  to  defendant  that  said  policy  was  made 
payable  to  plaintiff,  and  that  plaintiff  did  not 
discover  said  fact  until  after  the  fire  and 
after  the  submission  of  proofs  of  loss  by  the 
Insured  to  defendant's  adjuster;  that  ■  con- 
troversy arose  between  plaintiff  and  the 
Rotan  Grocery  Company  as  to  the  right  to  the 
proceeds  of  the  policy,  and  thereupon  defend- 
ant denied  any  liability  under  the  policy. 
You  are  therefore  instructed  that  under  the 
undisputed  testimony,  defendant  promptly 
denied  liability  upon  the  policy,  upon  dis- 
covery of  the  fact  that  said  J.  B.  Gibbs  had 
acted  as  its  agent  and  also  as  the  agent  of 
plaintiff  and  of  Hewitt  In  procuring  the  pol- 
icy of  insurance,  and  you  will  therefore  find 
for  the  defendant"  It  Is  contended  that,  un- 
der the  undisputed  evidence,  the  policy  was 
voidable  at  the  election  of  the  Insurance  com- 
pany, because  It  was  Issued  by  Gibbs  as 
manager  of  plaintiffs'  bank,  for  the  benefit 
and  protection  of  the  bank  upon  the  property 
of  an  Insolvent  or  financially  crippled  debtor, 
and  Gibbs,  while  pretending  to  act  In  the 
transaction  as  agent  of  defendant,  concealed 
these  facts  from  It  although  it  was  his  duty 
under  the  rules  of  defendant  to  report  it 
The  rules  of  defendant  applicable  to  its 
agents  contained  the  following  Instructions: 
'"The  property  of  all  people  of  questionable 
standing,  either  personal  or  In  business,  is 
strictly  prohibited."  "See  that  all  questions 
on  Daily  Report  applicable  to  the  risk  re- 
ported are  answered  in  full ;  otherwise  Daily 
Report  will  be  returned  for  completion  or 
risk  declined.  Questions  are  not  asked  'as  a 
matter  of  form,'  but  to  gain  information  ab- 
solutely necessary  to  a  correct  understanding 
of  the  liability  assumed."  "On  Issuing  policy 
send  Daily  Report  of  it  to  this  office  by  first 
mall.  Read  tbe  instructions  on  Daily  Report 
and  yon  will  see  exactly  what  is  wanted." 
The  evidence  fails  to  disclose  that  Hewitt 
had  any  knowledge  of  these  instructions. 
Gibbs  had  authority  to  Issue,  and  did  Issue, 
the  policy.  It  Is  not  sought  to  be  avoided  for 
want  of  authority  on  the  part  of  the  agent  to 
issue  the  policy,  but  upon  the  ground  that  the 
agent  omitted  to  comply  with  bis  instructions 


Digitized  by 


Google 


1074 


82  SOUTHWESTERN  BEFOBTEB. 


CTez. 


from  the  company  to  transmit  to  It  copies  of 
the  written  portions  of  the  policy,  in  that  he 
did  not  show  In  his  dally  report  that  the 
policy  contained  a  stipulation  making  the 
loss,  If  any,  payable  to  plaintiff.  We  think  it 
clear  that  Instructions  from  the  plaintiff  In 
error  to  Its  agent  not  to  write  Insurance  on 
property  of  "Insolvent  or  financially  crippled 
debtors"  will  not  avoid  a  policy  written  on 
such  prohibited  risk,  unless  It  be  shown  that 
the  Insured  had  knowledge  of  such  inhibition. 
May  on  Ins.  (4tb  Ed.)  vol.  1,  par.  12d;  Joyce 
on  Ins.  vol.  1,  par.  428;  Joyce  on  Ins.  vol.  1, 
par.  658;  le  A.  &  E.  Ency.  Law  (2d  Ed.) 
817,  and  note  2;  Insurance  Co.  v.  Owens, 
(Ky.)  21  S.  W.  1037. 

J.  B.  Oibbs,  at  the  time  of  writing  the  pol- 
icy, was  not  the  agent  of  Hewitt,  the  insured. 
Hewitt  applied  to  him  for  the  Insurance  and 
desired  $3,000,  but  Glbbs,  the  local  agent, 
after  Inspecting  the  risk,  declined  to  write  It 
for  more  than  $2,000,  because  he  did  not  think 
the  stock  would  bear  more.  At  that  time 
Oibbs  had  no  Interest  In  the  partnership  of 
Oibba,  Wilson  &  Co.,  to  whom  the  loss  under 
the  policy  was  payable.  He  was  at  that  time 
an  employfi  of  that  partnership.  Hewitt  did 
not  owe  him  anything,  and  he  had  no  Interest 
in  Hewitt's  business.  The  loss  payable  clause 
in  the  policy  was  Inserted  under  an  agree- 
ment made  about  April  28,  1900,  between 
Hewitt  acting  for  himself,  and  J.  B.  Oibbs, 
acting  for  Glbbs,  Wilson  &  Co.  The  Insertion 
of  this  clause  In  the  policy  did  not  make 
Oibbs,  Wilson  ft  Co.  a  party  to  the  contract, 
bat  the  contract  remained  a  contract  between 
the  Insurance  company  and  Hewitt  Insor- 
ance  Co.  v.  Ruddell  (Tex.  CIt.  App.)  82  S.  W. 
826.  Glbbs,  Wilson  ft  Co.  not  being  parties 
to  the  contract  and  J.  B.  Glbbs  at  the  time 
the  policy  was  written  not  being  the  agent  of 
Hewitt  or  having  any  Interest  In  his  busi- 
ness, conld,  in  issuing  the  policy,  only  have 
acted  for  the  Insurance  company,  and,  this 
being  so,  his  act  was  valid.  Fiske  v.  Assur- 
ance Co.  (Mo.  App.)  7B  S.  W.  882;  Assurance 
Co.  V.  Cooper,  6  Colo.  App.  26,  40  Fac.  147. 

Again,  the  charge  requested  tells  the  jury 
that  under  the  undisputed  testimony,  defend- 
ant promptly  denied  liability  upon  the  pol- 
icy, upon  the  discovery  of  the  fact  that  J.  B. 
Glbbs  acted  as  Its  agent  and  also  as  agent 
of  plaintiff  and  of  Hewitt  In  the  procuring  of 
the  policy  of  Insurance.  This  fact  was  not 
established  by  the  evidence.  It  wonld  seem 
that  the  defendant  had  notice  of  all  the  facts 
It  now  claims  avoided  the  policy  when  Its 
adjuster  saw  the  policy  at  the  time  he  ad- 
justed the  loss  on  December  10,  1901;  when 
Oibbs  wrote  them  on  January  4,  1002,  that 
the  policy  had  been  assigned  to  the  bank; 
when  he  wrote  them  again  on  February  12, 
1902,  returning  draft  that  the  bank  held  the 
policy  under  a  clause  in  It  making  the  loss 
payable  to  Glbbs,  Wilson  &  Co. ;  when  Gibbs's 
depositions  were  taken  on  April  4,  1902,  in 
wUcta  be  testlfled  fully  to  all  these  facts; 


when  Shumard's  depositions  were  taken  on 
May  11,  1902,  in  which  he  swears  to  all  tlie 
facts  they  now  set  up;  when  Botan's  peti- 
tion was  filed,  March  18,  1902,  and  plalntifTs' 
cross-bill  setting  up  the  facts  fully,  attach- 
ing a  copy  of  the  policy,  was  filed  on  June  30, 
1902.  Yet  notwlthstandhig  all  these  facts, 
defendant  retained  the  premium  paid  It  and 
never  repudiated  the  dual  agency  of  Oibba, 
if  any,  until  December  24,  1903,  although  It 
had  filed  two  answers  before.  To  have  told 
a  jury  that  such  was  a  prompt  repudiation 
of  the  acts  of  Its  agent  would  have  been  error. 
It  was  the  duty  of  the  company  to  manifest 
its  Intention  to  avoid  the  policy  promptly, 
upon  ascertaining  its  agent  was  at  the  time 
he  wrote  the  policy  also  the  agent  of  the  In- 
sured. Insurance  Company  t.  Siirader,  11 
Tex.  Civ.  Appl  269,  260,  31  8.  W.  1100.  82  S. 
W.  844;  Insurance  Co.  v.  Smitbvllle  (Tex. 
Civ.  App.)  49  S.  W.  412;  Morrison  t.  In- 
surance Co.,  68  Tex.  863,  6  &  W.  606,  6  Am. 
St  Bep.  68. 

The  assignments  of  -  error  not  discussed 
have  been  carefully  considered  by  us,  and  we 
are  of  the  opinion  no  reversible  error  Is  point- 
ed out  therein. 

Tlie  judgment  is  affirmed. 

HOUSTON  ft  T.  0.  B.  CO.  ▼.  TUBNBB.* 

(Court  of  Civil  Appeals  of  Texas.     April  7. 
1906.    Behearing  Denied  April  28,  1906.) 

1.  Master  ard  Skbvast — IvjwtES  to  Sbt- 

AITT — RAJLBOADS — ^ASBTTHXD  RISK. 

Where,  in  an  action  for  the  death  of  a 
section  foreman  by  being  strack  by  cars  moved 
onto  a  switch  track,  there  was  no  evidence  that 
prior  to  the  accident  defendant's  employes  had 
habitually  sent  the  cats  on  snch  side  track  at 
a  speed  greater  than  six  miles  an  hour,  de- 
ceased did  not  assume  the  risk  of  the  operation 
of  such  cars  at  a  higher  speed  than  that  speci- 
fied. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  84, 
Cent.  Dig.  Master  and  Servant  S§  661,  586.] 

2.  Sake  —  Dkpabtmbmtb  of  Work  —  Neou- 
OKRCK  or  Eupi,ot£  or  Other  Drpakticbiit. 

Where  deceased  at  the  time  of  his  injury 
was  not  connected  with  the  work  of  switcninE 
cars  in  defen^nt's  yard,  he  did  not  aasnme  the 
risk  of  injury  trom  the  negligent  method  by 
which  members  of  the  switching  crews  employed 
by  defendant  did  the  switching. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84. 
(3ent  Dig.  Master  and  Servant  H  667-673.] 

3.  Sake — Cake  Reqitireo. 

An  employe  in  the  switchyards  of  a  rail- 
road company  not  being  a  trespasser  in  passing 
over  a  track  20  to  30  feet  from  liis  place  of 
work,  other  employte  of  the  railroad  engaged 
in  switching  cars  on  the  track  were  bound  to 
use  ordinary  care  to  protect  him  from  injury. 

[Ed.  Note. — For  cases  in  point  see  voL  34. 
Cent.  Dig.  Master  and  Servant  i  163.] 

4.  Same — Ibsubs — Speed  or  Car. 

In  an  action  for  death  of  a  section  foreman 
by  being  struck  by  a  car  negligently  operated 
on  a  switch  track,  evidence  that  when  the  car 
was  struck  by  other  cars  being  backed  onto  the 
switch  track,  it  flew  up  off  the  track  and  came 
down  with  the  trucks  on  the  ties,  and  was  driv- 
en  16  or  20  feet  on  the  ties,  though  the  bmkes 

•Writ  of  arror  denied  by  Sopreme  Court. 
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^•i*  Mt,  and  that  audi  effect  conld  not  have 
b«en   prodaoed   except   by    terrific   force,   was 
BofiBcient  to  raise  the  qnestion  of  excessive  speed 
of  the  cars. 
6.  Tbial  —  InsTBDonoN  —  Afflioabiutt  to 

EJVIBKNCB. 

In  an  action  for  death  of  a  section  fore- 
man, an  instruction  that  If  the  deceased  to 
aToid  danger  stepped  from  the  railroad  track 
to  a  place  where  he  would  liave  been  safe,  but 
that  M  stepped  on  loose  dirt,  causing  his  foot 
to  slip,  there  could  be  no  recovery,  was  prop- 
erly refused,  where  there  was  no  evidence  tliat 
th«  deceased  was  in  a  place  of  safety  when  his 
foot  slipped  on  the  loose  dirt 

Appeal  from  District  Conrt,  BIUb  Oonnty; 
J.  E.  DlUard,  Judge. 

Action  by  Mollie  Tomer  against  tbe  Hon*- 
ton  &  Texas  Central  Railroad  Company. 
lYom  a  judgment  In  favor  of  plalntltT,  de- 
fendant appeals.    Affirmed. 

See  91  S.  W.  662. 

Baker,  Botts,  Parker  k  Garwood,  Sam.  R. 
Frost,  and  Skinner  ft  Supple,  for  appellant 
J.  E.  Lancaster,  J.  A.  Beall,  and  Templeton 
A  Harding,  for  appellee. 

TALBOT,  J.  This  suit  was  instituted  by 
appellee,  Mollie  Turner,  to  recover  damages 
Bostalned  by  her  on  account  of  tbe  death  of 
her  husband,  William  Turner,  who,  she  al- 
leges, was  killed  by  the  negligence  of  appel- 
lant's servants.  .Appellant  pleaded  tbe  gen- 
eral Issue,  contributory  negligence,  and  as- 
sumed risk  on  the  part  of  tbe  deceased.  A 
Jury  trial  resulted  In  a  verdict  and  judgment 
for  appellee'  in  tbe  sum  of  f 5,000,  from  which 
appellant  has  appealed. 

The  evidence  is  sufficient  to  warrant  the 
following  conclusions  of  fact:  William  Tur- 
ner was  struck  and  killed  by  the  cars  of  the 
Houston  ft  Texas  Central  Railroad  Company 
on  November  20,  1801.  He  was  a  section 
foreman  of  appellant  and  in  charge  of  a  gang 
of  men  at  work  in  Its  switchyards  in  the  city 
of  Waxahachie.  There  were  three  parallel 
tracks  In  the  yard,  a  short  distance  apart, 
mnning  east  and  west  The  north  track  was 
known  as  the  "passing"  track,  the  middle  as 
the  "main"  track,  and  the  south  track  as  the 
"elevator"  or  mill  track.  Tbe  section  men 
under  the  control  of  the  deceased,  William 
Turner,  were  engaged  at  the  time  of  the 
accident  In  repairing  or  putting  In  what  in 
called  a  "cut-off"  track,  between  the  main 
track  and  the  passing  track,  on  the  north  side 
of  the  main  track.  The  yard  crew  were  en- 
gaged In  switching  and  transferring  cars 
from  one  track  to  another.  While  this 
switching  of  cars  was  being  done,  tbe  de- 
ceased. Turner,  went  upon  the  elevator  track, 
some  20  or  SO  feet  from  where  his  men  were 
at  work,  at  or  near  the  east  end  of  a  flat  car 
which  was  standing  on  that  track.  While  In 
this  position,  the  switch  crew  "shoved,"  or 
"kicked,"  back  from  the  west  onto  the  mill 
or  elevator  track  some  box  cars  which  by  the 
impetus  given  them  by  the  engine  rolled  back 
eastward,  struck  tbe  flat  car,  causing  It  to 
move    suddenly    forward    against    Turner, 


knocking  him  down  and  running  over  him, 
inflicting  injuries  upon  him,  from  the  effects 
of  which  he  died  In  a  few  hours.  The  de- 
ceased had  been  the  section  foreman  of  that 
section  of  appellant's  road,  including  tha 
yards  of  the  city  of  Waxahachie,  for  two 
years  or  more.  There  are  a  nnmber  of  side 
tracks  and  switches  In  Waxahachie,  and 
about  one-third  of  tbe  section  crew's  time  Is 
consumed  in  working  In  the  yards  of  said 
city.  The  deceased.  Turner,  knew,  or,  in  the 
exercise  of  ordinary  care  for  his  own  safety 
In  discharging  the  duties  incumbent  upon 
him,  must  have  acquired  knowledge,  of  the 
usual  and  customary  manner  of  switching 
cars  In  Waxahachie  and  the  nsnal  force  and 
speed  with  which  they  were  moved,  and  that 
It  was  usual  to  place  and  store  cars  on  tbe 
elevator  track,  where  Turner  was  Injured,, 
by  having  them  kicked  down  this  track  by  an 
engine  and  allowed  to  roll  down  detached 
from  the  engine  and  stop  by  the  force  of 
gravitation  unattended  by  any  one  to  oon- 
trol  them.  The  cars,  which  were  switched  In 
and  which  stmck  the  flat  car,  caoslng  it  to 
run  over  Turner,  were  moved  with  a  speed 
and  force  greater  than  the  usnal  and  cnstom- 
ary  speed  and  force  with  which  switching 
was  usually  done  In  that  yard.  At  the  time 
the  deceased  was  struck  and  injured  he  was 
standing  on  or  in  the  act  of  crossing  over  tbe 
elevator  track  at  the  east  end  of  the  flat  car 
that  ran  over  him,  and  the  section  crew  were 
at  work  on  another  and  different  track,  about 
20  or  80  feet  away.  There  is  no  positive 
evidence  showing  the  purpose  for  which  Tur- 
ner had  gone  to  the  place  where  the  accident 
occurred,  bat  from  circumstances  shown  the 
Inference  Is  strong  that  he  went  there  to 
attend  a  call  of  nature.  The  cars  switched 
onto  the  mill  or  elevator  track  were  kicked 
down  that  track  by  the  switch  engine  In 
charge  of  tbe  switching  crew,  detached  from 
the  engine  and  unattended  by  any  person  to 
control  them,  and  struck  tbe  standing  car, 
which  ran  over  and  killed  the  deceaRed,  Tur- 
ner, with  such  force  that  tbe  end  of  said  car 
next  to  Turner  bounced  up  off  the  track,  and, 
although  coming  down  with  tbe  trucks  on  tbe 
cross-ties,  was  drIvCT  15  or  20  feet  By  an 
ordinance  of  the  city  of  Waxahachie  It  is 
made  a  penal  offense,  punishable  by  flne,  for 
any  train,  locomotive,  engine,  or  car  to  be  run 
within  tbe  corporate  limits  of  said  city  at  a 
greater  rate  of  speed  than  six  miles  an  hour, 
and  there  was  evidence  from  which  the  Jury 
were  authorized  to  conclude  that  the  car 
causing  Turner's  death  was  propelled  at  a 
greater  rate  of  speed  than  six  miles  per  hour. 
Appellant's  several  assignments  of  error 
complain  solely  of  the  courf  s-  charge  and  tbe 
refusal  to  give  certain  special  Instmctions 
requested  by  it  The  second  assignment  chal- 
lenged tbe  correctness  of  the  court's  deflni- 
tion  of  contributory  negligence.  Tbe  defini- 
tion conforms  In  substance  to  those  which 
have  been  approved  hy  the  conrts  of  this 
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state,  la  safQclent,  and  this  assignmeiit  will 
be  overruled. 

The  oonrt  In  the  eighth  paragraph  of  its 
charge  Instructed  the  Jury  that,  "when  a 
person  enters  the  employment  of  another,  he 
assumes  the  risks  ordinarily  incident  to  such 
employment  He  does  not  assume  risks  aris- 
ing from  the  master's  negligence.  Neither 
does  he  assume  risks  arising  from  the  negli- 
gence of  other  employes  working  in  another 
department  of  service,  unless  he  knows  of 
these  risks.  In  no  event  does  he  assume  risks 
arising  from  negligent  acts  of  other  employes 
working  In  a  different  department  of  service 
which  are  unusual  and  extraordinary."  In 
applying  the  law  to  the  facts  of  the  case,  and 
after  grouping  certain  facts  and  telling  the 
jury  that  if  they  found  such  facts  to  exist, 
and  that  they  constituted  negligence  on  the 
part  of  appellant,  to  find  for  appellee,  the 
court  farther  charged  the  Jury  In  that  Im- 
mediate connection  as  follows :  "On  the  other 
hand.  If  you  fall  to  find  that  such  switching, 
if  It  was  done,  constituted  negligence,  as  neg- 
ligence has  been  defined  herein,  then  you  will 
find  for  the  defendant  on  this  issue,  or,  if  such 
switching.  If  done,  was  not  done  with  unusual 
and  extraordinary  force,  but  was  done  in  the 
usual  and  ordinary  way,  manner,  and  force, 
and  William  Turner  knew  that  such  was  the 
osual  and  ordinary  way  and  manner  in  which 
switching  was  done  (if  it  was),  then  you 
will  find  for  the  defendant  on  this  Issue." 
Complaint  is  made  of  these  charges  on  the 
ground  that  the  Issue  of  assumed  risk  on  the 
part  of  the  deceased.  Turner,  was  restricted 
and  confined  to  such  risks  and  danger  of 
which  he  had  actnal  knowledge. 

Appellant  requested  the  court  to  charge 
the  Jury  as  follows:  "(1)  In  addition  to  the 
main  charge  Just  given  yon,  you  are  Instruct- 
ed that  If  yon  believe  from  the  evidence  Wm. 
Turner  knew,  or  had  reason  to  believe,  that 
the  cars  would  probably  be  switched  in  from 
the  main  track  upon  the  track  known  as  the 
'elevator'  track,  and  that  the  usual  and 
customary  manner  of  placing  cars  on  this 
track  was  by  shoving  or  kicking  them  over 
the  switch  with  a  speed  at  which  the  cars 
were  then  moved,  and  permitting  them  to  run 
loose  (town  the  track  disconnected  from  the 
engine,  and  to  stop  by  force  of  gravitation 
without  the  application  of  brakes,  and  with- 
out any  person  on  such  loose  car,  or  cars,  and 
that  he  voluntarily  went  upon  the  track  be- 
hind, or  in  front  of,  the  flat  car  for  the  pur- 
pose of  his  own  personal  convenience,  and 
not  on  any  business  in  line  or  pursuit  of  his 
employment  as  section  foreman,  and  that  he 
knew  the  danger  to  himself  by  reason  of  bis 
position  when  injured,  and  that  he  volun- 
tarily assumed  that  position  at  a  time  when 
his  presence  at  the  point  of  danger  was  not 
required  by  his  employers,  then,  under  such 
circumstances,  if  you  find  they  exist,  the  said 
Turner  assnmed  the  risk  of  injury  and  plain- 
tiff  would  not  be  entitled  to  recover.    (2)  In 


addition  to  the  main  charge  already  given 
and  read  to  you,  yon  are  Instructed  that  If, 
under  the  circumstances  existing  at  the  time 
and  place  of  the  Injury  to  Wm.  Turner,  tbe 
employes  of  the  defendant  operating  tbe 
switch  engine  did  not  see  Turner  and  did  not 
expect  or  anticipate  his  presence  there  at 
the  place  where  he  was  struck,  and  the  bell 
of  the  engine  was  being  rung  at  the  time,  then 
the  defendant's  servants  owed  the  said  Tur- 
ner no  further  duty  of  keeping  a  lookout  to 
discover  and  protect  him  from  danger,  and 
under  such  circumstances,  if  they  exist,  he 
received  the  injury,  tbe  defendant  would  not 
be  liable  in  this  suit"  In  the  twelfth  para- 
graph of  the  court's  charge  the  jury"  was 
Instructed  as  follows:  "Tou  are  further 
charged  that  on  November  10,  1901,  there  ex- 
isted an  ordinance  of  the  city  of  Waxahachie 
prohibiting  tbe  running  of  trains  or  cars, 
within  the  city  limits,  at  a  speed  of  over  six 
miles  an  hour,  and  in  this  connection  yoa  arc 
instructed  that  If  you  believe  from  tbe  evi- 
dence that  tbe  car  or  cars  kldced  In  Mito  the 
mill  siding  (If  th^  were  so  kicked)  were 
caused  to  run  at  a  speed  of  over  six  miles 
an  hour,  and  were  so  running  at  the  time  the 
flat  car  was  struck  (If  It  was),  and  that  soch 
speed  (If  It  existed)  caused  the  flat  car  to 
run  on,  against,  or  over  William  Turner,  pro- 
ducing and  causing  his  death,  then  plaintiff 
would  be  entitled  to  recover,  unless  you  find 
that  William  Turner  was  guilty  of  contribu- 
tory negligence  as  hereinafter  charged."  The 
action  of  the  court  In  refusing  the  qiedal 
charges  quoted  Is  also  assigned  as  error. 

At  a  former  day  of  the  present  term  the 
judgment  of  the  court  below  was  reversed 
and  the  canse  remanded.  Appellee  filed  s\ 
motion  for  rehearing  and  the  controlling  ques- 
tions Involved  in  the  case  were  certifled  to  the 
Supreme  Court  for  decision.  That  court.  In 
answering  the  questions  certified  relating  to 
the  foregoing  charges  given  and  refused  on 
the  subject  of  assumed  risk,  declares  that  Is- 
sue was  not  raised  by  the  evidence  because 
(1)  there  was  no  evidence  that  tended  to 
prove  that  prior  to  the  accident  the  railroad 
employes  had  habitually  sent  the  cars  oa  the 
side  track  at  a  speed  greater  than  six  miles 
per  hour ;  (2)  tbe  deceased  was  not  connect- 
ed with  the  work  of  switching  the  cars  In  the 
yard;  therefore  he  did  not  assume  tbe  risk 
of  injury  from  the  negligent  method  by  which 
the  other  employes  of  the  railroad  company 
did  the  switching.  In  discussing  the  ques- 
tion, the  Supreme  Court  says:  "The  proposi- 
tion contended  for  by  the  railroad  company  i!i 
that,  If  Its  employte  were  habitually  ne^l- 
gent  In  the  manner  of  handling  the  cars  and 
Turner  knew  that  fact,  he  assumed  tbe  risk 
of  Injury  from  such  negligence.  As  a  geateml 
rule  the  employe  does  not  assume  the  risk  of 
dangers  growing  out  of  the  employe's  ne{rli- 
gence,  or  the  negligence  of  those  for  wbora 
the  master  is  responsible,  however  habttaal  it 
may  be.    To  this  rule  there  are  exceptions. 
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but  the  facts  do  not  bring  this  case  within 
any  one  of  them."  For  farther  discnssion  of 
the  propositions  and  authorities  cited  in  sup- 
port of  the  conclnslon  reached,  see  Houston 
A  T.  C.  R.  Co.  T.  Turner,  91  S.  W.  662, 16  Tex. 
Ct  Rep.  66.  With  respect  to  the  requested 
charge  refused  and  quoted  aboye,  to  the  effect 
that,  if  at  the  time  and  place  of  the  Injury  to 
'Wm.  Turner  the  employes  of  defendant  op- 
erating the  switch  engine  did  not  see  Turner 
and  did  not  ezi;>ect  or  anticipate  his  presence 
there,  thai  defendant's  servants  owed  tlie 
said  Turner  no  duty  to  keep  a  loolcout  to 
discover  and  protect  him  from  danger,  the 
Supreme  Court  says :  "Turner  was  not  a  tres- 
passer because  he  moved  away  from  the  place 
where  he  was  at  worlc  to  urinate.  It  is  not 
shown  that  any  convenient  place  was  provid- 
ed. It  was  the  duty  of  the  employes  who 
were  handling  and  switching  the  cars  on  the 
side  track  to  use  ordlnaiy  care  to  protect 
any  person  who  might  be  lawfully  upon  the 
yards.  Turner  was  an  employd  and  lawfully 
at  the  place  [where  the  accident  occurred]  in 
returning  to  his  work.  There  were  no  facts 
connected  with  the  case  which  relieved  the 
railroad  employes  of  the  duty  to  use  ordinary 
care  In  handJlng  the  cars  for  the  protection 
of  such  persons  as  might  be  in  Turner's  situa- 
tion. They  owed  no  special  duty  to  Turner 
himself,  but  he  was  entitled  to  the  protection 
due  to  any  person  who  might  be  lawfully  at 
that  place." 

In  deciding  that  the  trial  court  did  not  err 
in  the  twelfth  paragraph  of  its  charge,  where- 
in the  Jury  were  instructed  that  "if  the  car, 
or  cars,  kidced  in  onto  the  mill  siding  were 
caused  to  run  at  a  speed  of  over  six  miles  an 
hour,  and  were  so  running  at  the  time  the 
flat  car  was  struck,  and  that  such  speed 
caused  the  flat  car  to  run  over  the  deceased. 
Turner,  producing  his  death,  plaintiff  would 
be  entitledtorecover,  unless  Turner  was  guilty 
of  contributory  negligence,"  the  Supreme 
Court  remarks:  "The  evidence  introduced 
raised  the  issue  that  the  car  which  caused 
the  injury  was  being  propelled  at  a  speed 
greater  than  six  miles  per  hour.  Spring,  the 
only  witness  who  saw  Turner  when  he  was 
struck,  testified  that,  when  the  car  that  was 
sent  in  on  the  side  track  struck  the  standing 
car,  the  end  of  the  lattA  car  flew  up  off  the 
track  and  came  down  with  the  trucks  on  the 
cross-ties,  and  by  the  force  of  the  blow  was 
driven  16  or  20  feet  on  the  ties,  although  the 
brakes  were  set  on  the  flat  car.  Two  wit- 
nesses that  had  had  long  experience  in  these 
matters  swore  that  such  effect  could  not  be 
produced  except  by  a  very  great  force ;  one  of 
the  witnesses  saying  it  would  require  a  *ter- 
riflc  force.'  Other  witnesses  testified  that  no 
other  car  in  that  yard  had  ever  been  thrown 
from  the  track  in  such  manner  before.  This 
evidence  was  amply  sufficient  to  raise  the 
question  of  excessive  speed  of  the  car." 

Error  is  assigned  to  the  court's  refusal 
to  give  the  following  charge  requested  by  ap- 


pellant: "If  from  the  evidence  yon  t>elleve 
that  Wm.  Turner  saw  the  cars  which  were  at 
the  time  being  shoved  or  kicked  in  upon  the 
devator  track  approaching  toward  the  flat 
car  which  was  standing  on  the  track,  and 
that  to  avoid  the  danger  of  the  impact  of  the 
mo'slng  cars  with  the  flat  car  he  stepped 
from  the  track  to  a  place  where  he  would 
have  been  safe,  but  that  he  stepped  npon 
loose  dirt,  which  caused  his  foot  to  slip, 
thereby  causing  him  to  fall,  and  that  his 
sllppli^  and  falling  was  the  cause  of  his 
being  caught  under  the  wheels  of  the  car  and 
injured,  then  no  recovery  can  be  had  against 
the  defendant,  and  your  verdict  should  be  in 
defendant's  favor."  The  Supreme  Court,  in 
accord  with  the  ruling  of  this  court  held  that 
the  trial  court  did  not  err  in  refusing  this 
charge.  The  holding  of  the  Supreme  Court 
is  based  upon  the  fact  that  "there  was  no 
evidence  that  Turner  was  in  a  place  of  safety 
when  his  foot  slipped  upon  the  loose  dirt" 
Bis  own  declaration,  wlilch  is  the  only  evi- 
dence on  the  subject,  was  that  he  "was  then 
upon  the  railroad  tra<^  and  endeavoring  to 
get  off  the  track." 

Assignments  of  error  not  herein  discussed 
and  not  Involved  in  the  questions  certified  to 
the  Supreme  Court  tiave  been  carefully  con- 
sidered, and  in  our  opinion  disclose  no  re- 
versible error.  William  Turner  lost  his  life 
through  the  negligence  of  appellant's  serv- 
ants, and  he  was  not  guilty  of  such  contribu- 
tory negligence  as  precludes  a  recovery  by 
appellee,  his  wife,  who  has  sustained  damages 
by  reason  of  bis  death  in  the  amount  awarded 
her  by  the  Jury.  It  follows  from  the  decision 
of  the  Supreme  Court  upon  the  certified  ques- 
tions that  the  trial  court  did  not  err  In  that 
portion  of  its  general  charge,  nor  in  refusing 
to  give  the  special  charges  involved  in  said 
questions,  and  appellee's  motion  for  rehearing 
is  granted  and  the  Judgment  of  the  court 
below  is  afllrmed. 

Affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  HVANS. 

(Court  of  Civil  Appeals  of  Tbxas.    April  14, 
1906.) 

RAILBOADS  —  AOOIDXHT  AT  CBOBBING  —  OOIT- 

TBiBtrroRT  Nkouoxxox. 

One  passing  over  a  bridge  at  a  private  rail- 
road crossing  when  tie  knew  the  bridge  was  de- 
fective and  dangerous,  was  guilty  <n  contribu- 
tory negligence,  barring  recovery  for  injuries 
resulting  from  the  defects. 

[Ed.  Note. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  i  1038.  J 

Appeal  from  Limestone  County  Court; 
James  Kimball,  Judge. 

Action  by  A.  W.  Evans  against  the  Houston 
&  Texas  Central  Railroad  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Reversed  and  rendered. 

Baker,  Botts,  and  Parker  &  Garwood,  for 
appellant    Williams  ft  Bradley,  for  appellee. 
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TALBOT,  J.  This  snlt  was  brongbt  in  tbo 
county  conrt  of  Limestone  county,  by  A.  W. 
Evans,  against  the  Houston  &  Texas  Central 
Railroad  Company,  for  the  recovery  of  dam- 
ages alleged  to  have  been  suffered  and  sus- 
tained by  blm  by  reason  of  loss  and  Injury 
to  Ms  horse  and  vragon  and  Injury  to  his.  per- 
son, growing  out  of  an  accident  which  oc- 
curred on  October  21,  1004.  Plaintiff  alleged, 
in  substance,  that  on  the  date  of  the  accident 
the  defendant  owned  a  railroad  and  right  of 
way  extending  60  feet  on  each  side  of  its 
track,  and  said  right  of  Way  was  fenced; 
that  plaintiff  owned  a  farm  about  two  miles 
north  of  Oroesbeck  and  on  the  east  side  of 
and  adjoining  the  right  of  way;  that  there 
was  no  road  or  other  way  by  -which  he  coilld 
get  from  his  premises  to  the  public  road  on 
the  west  side  of  the  railroad,  except  by  cross- 
ing said  right  of  way  over  the  crossing  where 
the  injury  occurred.  In  going  to  his  post  office, 
church,  school,  etc. ;  that  defendant  placed 
the  crossing  in  question,  with  the  gates  in  its 
right  of  way  fence,  and  placed  the  bridge 
where  the  injury  occurred  over  a  ditch  on  the 
east  side  of  its  track ;  that  on  the  day  of  the 
accidoit  while  crossing  said  bridge  with  his 
team,  a  portion  of  the  bridge  gave  way,  and 
plaintiff  and  his  team  and  wagon  were  in- 
jured, etc.  Defendant  answered  by  a  general 
demurrer  and  special  demurrers;  plead, 
among  other  things  not  necessary  to  state,  a 
general  denial,  and  plead  q>eclally  that  plain- 
tiff knew  the  dangerous  condition  of  the 
bridge  before  the  injury  occurred  and  was 
guilty  of  contributory  negligence  In  crossing 
said  bridge  under  the  circumstances.  Appel- 
lant's right  of  way  had  been  fenced  and  at 
appellee's  request  it  put  in  gates  and 
constructed  the  bridge  appellee  was  attempt- 
ing to  pass  over  at  the  time  the  injuries  al- 
leged were  sustained,  to  be  used  by  him  as  a 
private  crossing  over  appellant's  road.  Upon 
a  trial  tiefore  the  court  and  jury,  a  verdict 
and  judgment  in  the  aggregate  sum  of  $65 
were  rendered  for  appellee,  from  which  ap- 
pellant has  appealed. 

When  the  Introduction  of  the  evidence  was 
closed,  appellant  requested  the  court  to 
charge  the  Jury  aa  follows:  "At  tlie  request 
of  the  defendant,  you  are  charged  that  in  this 
case  the  plaintiff  has  failed  to  show  any  right 
to  recover  any  sum  of  the  defendant;  hence 
yon  will  return  a  verdict  for  the  defendant" 
Appellee  testified:  "The  bridge  was  made  of 
old  railroad  ties.  There  were  two  ties  placed 
down  across  the  drain  or  ditch  and  they  were 
floored  with  cross  ties — ^the  top  of  the  floor 
was  about  26  Inches  from  the  deepest  part 
of  the  ditch — I  bad  been  crossing  this  bridge 
about  three  years.    Two  cross-ties  of  the  floor 


of  the  bridge  were  broken  in  two;  three  of 
the  cross-ties  of  the  floor  of  the  bridge  were 
rotten.  Before  the  Injury  I  knew  that  two 
of  the  ties  were  rotten.  I  told  thoae  parttei 
[the  section  men]  that  the  bridge  was  in  bad 
shape,  and  asked  them  to  fix  it  I  knew  tlM 
ties,  two  of  them,  were  rotten  three  or  four 
months  before  the  accident  I  told  the  sec- 
tion bosses,  both  of  them,  that  the  bridge  was 
unsafe.  Tes,  I  knew  It  was  unsafe  to  cross 
the  bridge  with  a  wagon  at  and  tiefore  the 
accident  The  accident  was  caused  by  a 
horse  falling  through  the  bridge." 

The  requested  charge  should  have'  bees 
given.  One  who  uses  a  private  railroad  cross- 
ing with  full  knowledge  that  it  is  defective 
and  dangerous,  does  so  at  his  own  risk,  and, 
if  be  is  injured  when  so  using  the  croestng, 
he  cannot  recover.  In  discussing  the  question 
of  negligence  on  the  part  of  a  passoiger  in 
attempting  to  l)oard  a  moving  train,  in  tlie 
case  of  Railway  v.  Ellison,  87  S.  W.  213,  this 
court  said :  "The  criterion,  as  we  understand 
it  for  determining  whether  the  act  of  a  pas- 
senger In  attempting  to  Iward  or  alight  from 
a  moving  train  shall  be  deemed  negligent  per 
se  is,  was  the  act  under  the  circumstances, 
dangerous,  and  was  the  danger  known  to  the 
passenger,  or  so  obvious  that  It  can  l>e  said 
that  no  person  of  ordinary  care  and  prudence 
would  have  committed  it  The  essential  fact 
to  be  ascertained  In  determining  the  question 
is  the  knowledge  of  the  danger  incident  to  tbe 
act  If  the  danger  was  known  to  the  party, 
and  he  voluntarily  Incurs  the  risk,  he  shoold 
be  held  guilty  of  contributory  negUgoice  as  a 
matter  of  law,  and  a  right  of  recovery  de- 
nied." The  cases  are  not  distinguishable  on 
principle,  and  an  application  of  the  rule 
stated  in  the  present  case  is  perhaps  more 
strongly  demanded  by  the  facts  than  It  was 
in  tbe  Ellison  Case,  supra.  That  appellee 
knew  the  bridge  in  question  was  unsafe  and 
dangerous  when  he  attempted  to  use  it  and 
was  hurt  Is  placed  l>eyond  all  controversy. 
He  stated  without  any  qualiflcatlon  whatever, 
that  he  knew  three  or  four  months  liefore  the 
accident  that  two  of  the  cross-ties  of  the 
floor  of  the  bridge  were  rotten;  that  before 
the  accident  he  knew  two  of  said  ties  were 
broken  in  two,  and  that  be  knew  it  was  un- 
safe, that  is,  dangerous,  to  cross  the  bridge 
with  a  wagon  before  and  at  the  time  of  tbe 
accident  That  appellee  was  guilty  of  con- 
tributory negligence  proximately  causing  his 
injuries  and  damages,  is  conclusively  eBtaI>- 
lisbed  by  his  own  undisputed  evidence,  and 
he  cannot  therefore  recover. 

Tbe  Judgment  of  the  conrt  below  Is  there- 
fore reversed,  and  Judgment  la  here  rendered 
for  appellant 
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ST.  LOUIS  SOUTHWnSTBRN  RT.  00.  of 

TBXAS  ▼.  HALL. 
(Court  of  CiTil  Appeals  of  Taxaa.    April  14, 

nSoe.) 

1.  CONTINUANCK— ADMIS8I0K8    TO    PbEVIKT — 

ISftect  as  Etidknck. 
In  an  action  for  nersonal  injuries  caused 
by  the  Mghtening  of  a  team  by  a  railway  loco- 
motive, where  the  plaintiff,  to  prevent  a  con- 
tinnance,  admitted  the  truth  of  testimony  that 
the  engine  at  no  time  moved  faster  than  three 
or  fonr  miles  an  hour,  testimony  on  behalf  of 
the  plaintifF  that  the  engine  was  going  fast  was 
inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Continuance,  §  115.] 

2.  Trial — Kemabks  of  Coun.?ix. 

In  an  action  for  personal  injuries  caused 
by  the  frightening  of  a  team  by  a  locomotive, 
where  plaintiff,  to  prevent  a  continuance,  ad- 
mitted that  the  engine  at  no  time  moved  faster 
than  three  or  four  miles  an  hour,  it  was  im- 
proper to  permit  his  counsel  In  argument  to 
the  jury  to  state  that  the  engine  was  running 
rapidly  toward  plaintiff's  wagon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Continuance,  t  115;  vol.  46,  Cent. 
Dig.  Trid,  i  285.1 

8.  Damages  —  Covpknsatort  Dakaoxs  — 

PSOZIKAn  Oausb— InBTRUCnOITB. 

In  an  action  for  personal  injuries,  where 
there  was  evidence  tending  to  show  that  the 

Slaintiff  was  previously  suffering  from  Bright's 
isease,  an  instruction  that  if  before  or  since 
the  injury  the  plaintiff  was  afflicted  with 
Bright's  disease,  or  is  now  suffering  therefrom, 
he  is  not  entitled  to  recover  for  the  pain  or  dis- 
ability so  caused,  was  improperly  refused. 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  by  3.  K.  Hall  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

See  85  S.  W.  786. 

Bl  B.  Perkins  and  Templeton,  Crosby  & 
Dlnsmore,  for  appellant  Evans  &  Elder  and 
Bobt.  F.  Spearman,  for  appellee. 

TALBOT,  J.  Appellee,  Hall,  brought  this 
«iilt  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  him  through 
tbe  negligent  operation  and  movement  of  one 
of  appellant's  engines,  by  its  servants  la 
«harge  thereof,  while  appellee  was  driving 
his  wagon  and  team  over  a  public  street 
crossing  in  Wolfe  City,  Tex.  Appellee  alleged 
tbat,  when  be  approached  within  about  15 
feet  of  said  crossing,  be  observed  an  engine 
standing  at  the  switch,  25  or  SO  yards  from, 
and  beaded  towards,  the  crossing;  that  he 
stopped  his  team  In  plain  view  of  appellant's 
aerrants  operating  said  engine  and  awaited 
Its  movements  for  a  few  minutes;  that  the 
engine  did  not  move,  and  he  undertoolc  to 
drive  over  the  crossing ;  that,  when  his  team 
got  fairly  upon  the  crossing,  the  servants  of 
appellant,  seeing  appellee's  position,  negli- 
gently commenced  to  propel  said  engine  at 
a  rapid  and  dangerous  rate  of  speed  towards 
appellee  and  over  said  crossing,  passing  with- 
in a  few  inches  of  appellee's  wagon,  making 


a  loud  and  hissing  noise;  that  by  reason  of 
tbe  sudden  and  rapid  movements  of  the  en- 
gine and  said  noise  appellee's  horses  became 
frightened,  ran  away,  carrying  his  wagon 
onto  an  embankment,  throwing  blm  from  tbe 
wagon  to  the  ground  with  great  force,  and 
permanently  Injuring  him  in  various  parts 
of  the  body.  Appellant  pleaded  the  general 
issue  and  contributory  negligence  on  tbe  part 
of  appellee.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  appellee  In  tbe  sum 
of  $5,000,  from  wblcb  this  appeal  Is  prose- 
cuted. 

The  court  did  not  err  In  admitting  the  testi- 
mony complained  of  in  appellant's  first,  sec- 
ond, sixth,  seventh,  and  eighth  assignments 
of  error.  The  testimony  was  relevant,  and 
neither  of  the  questions  eliciting  it  was,  in 
our  opinion,  leading,  nor  did  either  of  them 
call  .for  an  opinion  or  conclusion  of  tbe  wit- 
ness.  Nor  do  we  think  the  court  erred  in  ad- 
mitting, over  the  objections  of  appellant,  the 
testimony  of  Dr.  Spaulding,  of  whlcb  com- 
plaint is  made  in  appellant's  fifth  assignment 
of  error.  We  are  of  the  opinion  that  the  by- 
pothetical  question  submitted  to  this  witness 
as  an  expert  was  sufficiently  supported  by, 
and  In  conformity  with,  the  facts  proved  to 
render  his  answer  thereto  admissible.  WUen 
this  case  was  called  for  trial  in  tbe  district 
court,  appellant  made  an  application  for  a 
continuance,  for  th^  want  of  the  testimony 
of  C.  R.  Payne,  and  stated  in  said  application 
that  It  expected  to  prove  by  said  witness  tbat 
he  (witness)  was  on  the  locomotive  engine 
which  plaintiff  alleges  frightened  bis  horses 
at  the  time  of  plaintiff's  Injuries ;  that  he  saw 
plaintiff's  wagon  just  as  the  wagon  was 
turned  over,  and  that  It  was  tben  60  or  70 
feet  from  tbe  railroad  crossing,  and  the  m- 
gine  was  about  20  feet  from  said  crossing; 
that  said  engine  moved  from  the  west  toward 
the  said  crossing  before  the  wagon  turned 
over,  and  at  no  time  before  it  passed  said 
crossing  was  said  engine  moving  faster  than 
three  or  four  miles  an  hour ;  that  witness  did 
not  see  plaintiff  or  bis  wagon  until  the  wagon 
was  turned  over.  Upon  the  presentation  of 
said  application  for  a  continuance  to  the 
court  plaintiff's  counsel,  in  open  court,  stated 
to  the  court  that  "plaintiff  admitted  that  the 
witness  C.  R.  Payne.  If  present  would  testify 
as  set  out  In  the  said  application  for  a  con- 
tinuance, and  admitted  that  such  testimony 
of  C.  R.  Payne  is  true."  This  admission  be- 
ing made  appellant's  application  for  a  con- 
tinuance was  by  tbe  court  overruled  and  the 
trial  of  the  case  begun. 

In  the  Introduction  of  his  testimony  appel- 
lee called  Georgia  Rowe  as  a  witness  In  his 
behalf,  who,  after  stating  tbat  she  saw  appel- 
lee's wagon  stop  near  the  crossing,  and  that 
as  he  started  up  his  team  the  engine  started 
towards  the  wagon,  was  permitted  to  testify 
in  that  connection,  as  shown  by  bill  of  ex- 
ertion, "tbat  It  looked  like  tbe  engine  was 
going  fast  and  that  the  engine  was  running 
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np  near  the  wagon,  and  that  she  did  not 
know  whether  the  engine  struck  the  wagon 
or  not,  but  that  It  was  right  close  to  the 
wagon."  Appellant  objected  to  the  admission 
of  this  testimony  on  the  ground  that  It  con- 
tradicted and  was  Inconsistent  with  facts 
admitted  by  appellee  to  be  true,  at  the  begin- 
ning of  the  trial,  to  avoid  appellant's  applica- 
tion for  a  continuance.  The  court  refused  to 
sustain  the  objections,  but  permitted  the  testi- 
mony to  go  to  the  jury  for  their  considera- 
tion, and  Its  action  is  assigned  as  error.  We 
think  it  clear  that  the  admission  of  this  testi- 
mony was  prejudicial  error.  Had  the  appel- 
lee only  admitted  that  the  witness  Payne,  If 
present,  would  testifjr  as  set  out  in  the  appli- 
cation for  a  continuance,  there  would  have 
been  no  error  in  the  ruling  complained  of; 
but  such  an  admission  would  not  have  suf- 
ficed for  the  accomplishment  of  the  end  in 
Tlew.  In  order  to  defeat  appellant's  appli- 
cation for  a  continuance,  it  was  necessary  for 
appellee  to  a'dmlt  that  the  facts  which  appel- 
lant alleged  it  expected  to  prove  by  the  at>- 
sent  witness  were  true.  This  he  did,  and 
should  not  have  been  permitted  thereafter  to 
dispute  them.  Having  admitted  said  facts 
to  be  true,  whatever  Issue  was  established  by 
them  could  no  longer  i>e  treated  as  a  contro- 
verted one,  in  relation  to  which  testimony  In- 
consistent with  or  contradictory  of  the  ad- 
mitted facts  was  admissible. 

But  It  Is  contended  In  effect  that  the  state- 
ments of  the  witness  complained  of  were 
made  befbre  any  objection  was  urged  thereto, 
and  no  motion  was  made  to  exclude  them. 
Therefore  appellant  cannot  complain  and 
have  the  matter  reviewed  in  this  court  This 
contention  is  not  tenable.  The  statements  of 
the  witness  objected  to  were  not  made  in 
response  to  questions  indicating  that  the 
answers  thereto  would  be  Incompetent  but 
upon  a  request  of  the  witness  by  appellee's 
counsel  to  detail  what  she  saw  and  heard. 
As  soon  as  the  objectionable  matter  was  stat- 
ed, appellant's  counsel  objected  to  It,  and  in 
view  of  the  manner  and  form  of  Interrogating 
the  witness  the  objection  was  sufficient  to  re- 
quire the  exclusion  of  the  testimony  without 
a  formal  motion  being  made  for  that  purpose. 

But  again  error  Is  assigned  to  the  court's 
action  in  permitting  appellee's  counsel  in  the 
closing  argument  to  the  jury,  over  the  ob- 
jection of  appellant  and  without  interrup- 
tion, and  without  directing  the  jury  to  disre- 
gard It  to  make  use  of  the  follo\\ing  lan- 
guage, viz. :  "Mrs.  Rowe  testified  that  when 
she  saw  the  engine.  It  was  running  rapidly 
toward  plaintiff's  wagon,  puffing  and  making 
an  unusually  loud  noise,  and  the  locomotive 
nearly  struck  plaintifT's  wagon,  barely  pass- 
ing the  hind  end  of  the  wagon;  that  Hall 
himself  also  testified  to  the  same  facts,  and 
It  is  true;  that  Hall  ought  to  be  glad  that 
bis  team  ran  away,  because,  if  it  had  not 
the  engine  would  have  run  Into  his  wagon 
and  he  would  not  have  been  here  to-day,  and 


that  the  engineer  and  fireman  would  have 
been  covered  in  cotton,  and  would  have  been 
here  to-day  swearing  that  tb^  never  caw 
anything;  that  the  truth  la  it  Is  better  for 
Hall  that  the  team  ran  away — It  saved  bla 
life,  and  he  ought  to  be  glad  of  It"  In  this 
action  of  the  court  there  was  error,  of  which 
appellant  has  just  cause  to  complain.  Clearly 
we  think  this  argument  was  In  conflict  with 
the  admission  made  by  appellee  to  avoid  ap- 
pellant's application  for  a  continuance,  and 
was  in  view  of  such  admission  an  unauthor- 
ized contention  for  the  existence  of  a  state  of 
facts  in  support  of  appellee's  right  of  recov- 
ery, which  could  not  properly  be  considered 
by  the  jury,  and  should  have  been  by  the 
court  checked  and  the  jury  Instructed  to  dis- 
regard It  The  remarks  of  counsel  Intensified 
the  error  In  admitting  the  testimony  of  the 
witness  Georgia  Rowe  complained  of,  and 
were  highly  calculated  to  Improperly  Influ- 
ence the  jury,  to  the  detriment  of  appellant 
upon  the  issue  of  negligence  In  the  operatlcm 
of  Its  engine  at  the  time  and  place  appellee 
was  hurt 

Appellant  requested  the  court  to  instruct 
the  jury  as  fbllows :  "If  you  believe  from  the 
evidence  that  the  plaintlfC,  J.  K.  Hall,  was 
prior  to  August  29,  1902,  or  has  been  since 
said  date,  suffering  from  or  been  afflicted  with 
Bright's  disease,  and  If  you  further  believe 
from  the  evidence  that  plaintiff  has  since 
August  29,  1902,  suffered,  or  is  now  suffering, 
or  will  hereafter  suffer,  any  pain  or  disabil- 
ity, and  if  you  farther  believe  from  the  evi- 
dence that  such  pain  or  disability,  if  any,  <a 
or  has  been  or  will  be  proximately  caused  by 
Brigbt's  disease,  then  for  such  pain  or  dis- 
ability so  caused  the  plaintiff  is  not  entitled 
to  recover  In  this  suit  and  you  will  so  find. 
Proximate  cause,  as  that  term  Is  used  In  this 
charge,  means  such  cause  as  acting  in  a  nat- 
ural and  ordinary  sequence,  unbroken  by  any 
new  cause,  produces  the  result"  This  charge 
was  refused,  and  the  refusal  Is  assigned  as 
error.  We  are  of  the  opinion  the  charge  em- 
l)0died  a  correct  proposition  of  law  applicable 
to  the  facts  and  should  have  been  given.  Dr. 
Cantrell  testified,  in  substance,  that  he  had 
treated  appellee  for  two  or  three  years  prior 
to  the  accident  in  which  he  claims  to  have 
been  injured  for  kidney  trouble ;  that  he  had 
made  ai  number  of  chemical  examinations  of 
appellee's  urine,  a  microscopical  examina- 
tion; that  appellee  had  Inflammation  of  the 
kidneys;  that  such  disease  was  permanent 
unless  cured  at  an  early  stage;  that  in  the 
progress  of  kidney  disease  the  sufferer  usual- 
ly lives  several  years ;  that  It  was  not  a  rapid 
acute  Bright's  disease  or  Brlghfs  disease  that 
affects  the  lining  membrane  of  the  kidneys, 
it  Impairs  the  general  health  and  strength  of 
the  patient  tliey  have  aches  and  rheumatic 
pains,  etc.;  that  the  last  time  he  examined 
appellee  was  about  10  dajrs  before  the  trial ; 
that  he  made  a  microscopical  examination  of 
bis  urine  six  or  eight  weeks  before  the  trial. 
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and  It  revealed  tbe  fact  tbat  the  tnmble  still 
existed,  and  that  as  to  the  kidneys  there  was 
practically  no  great  amount  of  dlfTerence. 
This  witness  farther  testified  that  he  saw  ap- 
pellee on  the  day  of  tbe  accident  In  question 
and  examined  him  physically  to  ascertain  the 
nature  of  his  trouble  and  how  badly  he  was 
hnrt;  that  he  saw  bim  on  the  same  day  of 
the  accident;  that  he  found  a  sprain  In  his 
ankle  nnd  a  slight  bruise  In  the  front  and 
back  of  bis  shoulder ;  that  as  to  the  shoulder 
he  found  ouly  a  surface  bruise,  there  were  no 
other  parts  Injured,  and  no  bones  fractured; 
that  he  bad  treated  appellee  at  Intervals  since 
August,  1902,  to  tbe  time  of  the  trial;  that 
what  he  treated  him  for  a  few  weeks  after 
the  Injury  had  no  reference  to  tbe  fall  or 
accident ;  that  he  referred  tbe  physical  condi- 
tion that  has  existed  since  a  week  or  two 
after  tbe  accident  to  an  Inflammation  of  tbe 
kidneys;  that  If  appellee  has  suffered  any 
with  his  right  arm  In  lifting  It  up,  has  suf- 
fered any  pain  or  Inconvenience  about  tbe 
shoulder,  from  bis  knowledge  of  his  condition 
and  history,  he  referred  such  pain,  etc.,  to 
rheumatic  trouble ;  that  he  could  not  attribute 
It  to  the  Injury.  Dr.  Hooper  testified  tbat  he 
treated  appellee  in  1901 ;  tbat  he  treated  him 
several  times;  that  he  found  him  suffering 
with  kidney  trouble;  that  he  analyzed  his 
urine;  tbat  hia  diagnosis  was  that  be  had 
Brigbt's  disease,  and  that  bis  diagnosis  bad 
not  been  modified  or  changed  since  that 
time;  that  he  treated  appellee  for  chronic 
Brigbt's  disease.  He  further  testified  tbat 
"rheumatic  pain  from  anything  of  tbat  kind 
could  be  located  anywhere  in, the  body;  tbat 
if  a  man  40  or  42  years  of  age  should  be 
examined  by  him  and  found  to  have  Brigbt's 
disease  In  the  stage  in  which  be  found  appel- 
lee to  have  It  when  be  examined  him,  and  If 
tbe  patient  should  afterwards  complain  of 
pain  about  tbe  shoulders,  hips,  or  complain 
that  In  moving  his  arms  and  raising  them 
above  a  certain  point  it  gave  blm  pain — 
that  Brigbt's  disease  could  be  tbe  temporary 
cause  of  most  of  those  troubles  or  might  be 
tbe  direct  cause."  This  evidence  clearly 
raised'  tbe  Issue  whether  appellee's  alleged 
suffering  and  disability  bad  been,  and  would 
probably  continue  to  be,  the  result  of  Brigbf  s 
disease,  or  the  result  of  Injuries  claimed  to 
have  been  received  by  him  through  tbe  al- 
leged negligence  of  appellant's  servants.  Tbe 
charge  of  the  court  In  general  terms  In- 
structed the  Jury  that  appellee  was  not  en- 
titled to  recover  for  any  Injury,  except  tbat 
which  may  have  been  tbe  result  of  tbe  negli- 
gence of  appellant;  "but  this  was  not  suffi- 
ciently specific  to  deprive  the  defenduut  of 
the  right  to  have  the  particular  question 
raised  by  tbe  evidence  called  to  tbe  atten- 
tion of  tbe  Jury  when  made  in  a  legal  way." 
Railway  v.  Hall,  86  S.  W.  786,  12  Tex.  Ct 
Rep.  377.  In  other  words,  appellant,  having 
requested  It  by  a  correct  special  charge,  was 
entitled  to  have  the  minds  of  tbe  Jury  di- 


rected to  the  very  fact,  or  facts.  Involved 
in  the  Issue,  and  Invoke  their  Judgment  upon 
tbe  evidence  relative  thereto.  This  is  a  fa- 
miliar rule,  well  established  by  the  authorl* 
ties  In  this  state.  Railway  Ck).  v.  McGlam- 
ory,  8»  Tex.  636,  36  S.  W.  1068 ;  Railway  v. 
Shieder,  88  Tex.  162,  80  S.  W.  902,  28  L.  R. 
A.  638;  Railway  Co.  v.  Rogers,  01  Tex.  52, 
40  8.  W.  056.  The  refusal  to  give  the  special 
charge  In  question  derived  appellant  of  the 
right  accorded  It  under  the  rule  referred  to, 
and  constltntes  reversible  error. 

It  Is  believed  that  assignments  not  dis- 
cussed disclose  no  reversible  error.  Tbe  spe- 
cial charges  asked  and  refused  were  either 
inapplicable  or  covered  by  tbe  main  cbai^ 
and  special  charges  given. 

For  tbe  errors  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded. 


BERRT  V.  STATE. 
(Court  of  Criminal  Apprals  of  Texas.    I>b.  21, 

Oavino  —  Pool  Tables  —  BEmifa  Tablk 
Fxxa. 

Defendant,  who  conducted  a  poolroom, 
was  not  guilty  of  exhibiting  a  gaming  table 
and  bank  because  some  frequented  the  room 
and  bet  the  table  fees,  unless  he  knew  of 
the  custom  and  permitted  the  same. 

Appeal  from  District  Court,  Hemphill  Coun- 
ty; B.  M.  Baker,  Judge. 

T.  M.  Berry  was  convicted  of  exhibiting  a 
gaming  table  and  bank,  and  he  appeals.  Re- 
versed. 

Willis  A,  Willis  and  Reeder  &  Cooper,  for 
appellant  R.  B.  Taylor  and  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  tbe  State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  exhibiting  a  gaming  table  and  bank; 
his  punishment  being  fixed  at  a  fine  of  ¥2& 
and  10  days'  confinement  in  tbe  county  jail. 

There  Is  but  one  question  that  requires 
consideration,  and  that  is  whether  the  court 
should  have  given  appellant's  special  request- 
ed instructions.  We  will  state  enough  of  the- 
facts  in  order  to  present  this  question.  Sev- 
eral witnesses  testified  to  playing  pool  at 
appellant's  place  of  business  on  a  pool  table 
owned  by  appellant  Some  of  them  testified 
tbat  they  wagered  tbe  table  fees;  that  Is,  tbat 
tbe  loser  paid  tbe  table  fees.  Sometimes  tbe 
table  fees  were  paid  to  appellant  himself,  and 
sometimes  to  a  negro  attendant  named  Clark. 
None  of  tbe  witnesses,  as  we  view  the  record, 
state  that  appellant  knew  that  tbe  fees  were 
wagered,  or  tbat  tbe  loser  paid  said  table 
fees.  All  that  he  appeared  to  be  Interested 
in  was  In  getting  tbe  fees  due  on  each  game, 
which  was  16  cents  for  a  two-banded  game, 
and  more  for  a  three-banded  game.  Several 
of  tbe  witnesses  state  that  tfaey  did  not  know 
whether  it  was  a  general  custom  among  tbe 
boys  for  tbe  loser  to  pay  for  the  game  or  not 
Witnesses   state   that  sometimes  the   loser 
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would  p&y  and  sometimes  the  winner  would 
pay,  Jnst  as  they  arranged  the  terms  of  the 
game.  None  of  them  state  that  appellant 
knew  of  this  custom;  and  the  effect  of  the 
testimony,  as  It  appears  to  us,  was  to  make 
the  case  against  appellant  by  proving  the 
custom  among  the  boys  and  to  affect  him  with 
notice  by  circumstances.  On  this  state  of 
case  the  court  Instructed  the  Jury  as  follows : 
"You  are  Instructed  that  you  cannot  find  de- 
fendant guilty  unless  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  he 
k^  and  exhibited  for  the  purpose  of  gaming 
a  gaming  table  and  bank;  and  in  tikis 
connection  you  are  Instructed  that  a  pool 
table  Is  one  which  may  be  kept  and  exhibited 
for  the  purpose  of  gaming.  And  you  are  in- 
structed that,  if  persons  play  pool  on  a  pool 
table  under  an  agreement  that  the  loser  of 
the  game  shall  pay  the  table  fees  in  money, 
or  the  mon^  fees  for  the  use  of  the  table, 
It  would  come  within  the  legal  meaning  of 
the  word  'bet'  "  Appellant  asked  the  follow- 
ing instruction,  which  was  refused:  "Yaa 
must  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  bets  were  made  upon 
the  pool  table  owned,  held,  and  kept  by 
defendant;  that  defendant  was  Informed 
or  knew  of  such  bets  being  made  and  permit- 
ted same  to  be  made,  before  you  can  convict 
the  defendant;  and.  unless  you  so  believe,  yon 
will  find  the  defendant  not  guilty."  Under 
the  proof  It  occurs  to  us  that  the  requested 
Instruction  should  have  been  given.  The 
court  had  previously  told  the  Jury,  in  effect, 
that  if  they  t)elieved  the  table  fees  were  bet — 
that  Is,  that  the  loser  was  to  pay  for  the 
same — appellant  would  be  guilty;  and  this 
without  regard  to  his  knowledge.  The  proof 
at  least  makes  an  issue  as  to  his  knowledge 
on  this  subject  We  hold  that  appellant's 
rights  should  have  been  safeguarded  on  this 
branch  of  the  case,  and  that  the  lury  should 
have  been  told  that  defendant  could  not  be 
convicted  unless  ha  was  Informed  or  knew  of 
such  bets  being  made.  In  Mayo  v.  State,  82 
8.  W.  515,  11  Tex.  Ct  Rep.  130,  we  do  not 
understand  that  any  question  was  made  as 
to  notice;  certainly  none  that  the  court  failed 
to  charge  upon  knowledge  on  the  part  of 
appellant  But  here  the  question  is  directly 
made  that  the  testimony  demanded  a  charge 
on  notice  or  knowledge  on  bis  part 

In  our  opinion  the  testlmcaiy  demanded 
such  a  charge.  For  the  refusal  to  give  the 
same,  the  Judgment  is  reversed,  and  the  cause 
ronanded. 


MOORE  r.  STATE. 

(Oonrt  of  Criminal  AnnealB  of  Texas.    Feb.  21, 
1906.) 

OAKHfo  —  ExHTBimta  OAinifo  Tjlblk— Evi- 

DKIfOB— SUPFICTKNCY. 

On  a  trial  for  exhibiting  a  framing  table, 
evidence  held  insnflcient  to  sustain  conviction. 


Appeal  from  Jones  County  Court:  Jno.  B. 
Thomas,  Judge. 

Will  Moore  was  convicted  of  establishing 
a  gaming  table,  and  he  appeals.    Revised. 

Howard  Martin,  Asst  Atty.  Gou,  for  tb* 
Stat& 

DAVIDSON,  P.  J.  Conviction  was  for  ex- 
hibiting a  gaming  table  and  bank,  for  the 
purpose  of  gaming. 

Dlckerson  testified  that  he  played  a  game 
of  pool  in  the  pool  ball  at  Stamford;  the 
understanding  between  the  parties  being  that 
the  loser  should  pay  the  fees.  At  the  end  of 
the  game,  they  paid  the  fees  to  defendant, 
who  was  in  the  hall  at  the  time  th^  finished 
their  game.  This  witness  did  not  know  bow 
long  appellant  had  been  there  or  whether  he 
was  there  when  they  began  playing  or  dur- 
ing the  time  they  were  playing.  He  further 
states  there  is  a  restaurant  In  the  front 
part  of  the  building,  and  a  pool  hall  was  in 
the  rear  end  of  the  building,  a  partition 
separating  them;  that  he  had  frequently  seen 
appellant  both  in  the  pool  hall  and  in  the 
restaurant  Witness  further  stated,  that  he 
had  played  there  frequently,  and  it  was  un- 
derstood between  himself  and  the  parties 
with  whom  he  played,  that  the  loser  should 
pay  the  table  fees.  Appellant  testified  tliat 
at  the  time  mentioned  by  the  previous  wit- 
ness he  had  leased  the  pool  hall  to  Turner, 
and  had  nothing  to  do  with  it,  exc^t  some- 
times he  would  be  in  the  pool  hall  when  the 
parties  would  finish  their  game,  and  pay  the 
fees,  and  at  times  they  would  hand  the 
said  fees  to  him,  and  he  would  hand  them  to 
the  man  whom  Turner  had  In  charge  of  the 
hall.  On  the  occasions  testified  by  the  pre- 
vious witness.  Turner's  man  or  clerk  was  In 
the  hall;  that  he  (appellant)  had  Just  8tei>- 
ped  back  there  from  the  restaurant,  and 
Dlckerson  handed  him  (appellant)  tlie  fees, 
and  he  turned  and  handed  them  to  Tumer'a 
clerk,  who  was  in  charge  of  the  halL  He 
states  that  he  knew  nothing  about  any  agree- 
ment between  Dlckerson  and  the  party  with 
whom  he  played  as  to  the  losing  man  pay- 
ing the  fees;  that  he  did  not  even  see  them 
play  the  game,  but  happened  to  be  in  there 
when  they  paid  the  fees;  that  he  was  run- 
ning a  restaurant  in  the  front  part  of  the 
building,  and  owned  the  building,  Indudlnc 
the  restaurant,  pool  tables,  and  pool  halL 
Owens  testified  that  the  pool  hall  and  tables 
had  been  leased  by  appellant  to  Turner  dur- 
ing the  month  in  which  the  playing  occor- 
red,  and  heard  the  trade  between  them;  and 
saw  Turner  pay  appellant  $32.00,  as  rent  dur- 
ing that  month;  and  that  on  the  day  the 
game  was  played,  he  knew  as  a  fact  that 
Turner  was  in  charge  of  the  pool  halL  He 
also  teetifled  as  to  appellant  running  a  res- 
taurant in  the  frontpartoftbebuilding.  Wit- 
ness Dyer  testified  that  it  was  an  understand- 
ing between  the  playera  when  tbey  played 
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«t  this  pool  tablft  that  the  losers  would  pay 
the  fees,  and  that  he  had  seen  appellant  In 
there  frequently,  and  had  sometimes  seen 
fees  paid  him ;  but  he  did  not  know  whether 
be  was  present  when  the  game  was  played 
vt  not,  or  whether  he  heard  or  knew  any- 
"ttilng  of  the  understanding  between  the  play- 
ers to  pay  the  table  fees.  Under  this  testi- 
mony It  is  evident  that  appellant  was  not 
In  charge  of  the  pool  table  or  the  pool  hall; 
and  if  he  was  guilty  at  all,  It  was  by  reason 
■of  the  fact  that  he  handed  the  table  fees 
-to  Turner's  clerk;  said  fees  having  been 
previously  handed  him  by  one  of  the  players. 
He  was  in  no  way  connected  with  the  game, 
-or  exhibiting  the  gaming  table  and  bank. 
We  do  not  believe  this  testimony  is  sufBdent 
to  convict  him  for  exhibiting  a  gaming  table 
-and  bank. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


MOORB   V.   STATU. 
<Coart  of  Criminal  Appals  of  Texas.    Feb.  21, 

-OAinNO  —  KxHiBiTiNa  OAJiiNa  Tabub— Bvi- 

DBKCB— SnrFICIINOT. 

On  a  trial  for  exhibitin([  a  gaming  table, 
evidence  held  to  warrant  conviction. 

Appeal  from  Jones  County  Court;  Jno.  B. 
Thomas,  Judge. 

Will  Moore  was  convicted  of  exhibiting  a 
gaming  table,  and  he  appeals.    Affirmed. 

Howard  Martin,  Aast  Atty.  Oen.,  for  the 
State. 


BROOKS,  X  Appellant  was  convicted  of 
exhibiting  a  gaming  table  and  his  punish- 
ment fixed  at  a  fine  of  |26,  and  10  days'  con- 
finement In  Jail. 

Tbe  facts  are  as  follows:  Jack  Dyer  tes- 
-tlfied  for  the  state  that  he  knew  defendant 
Frequently  saw  him  in  the  restaurant  and 
pool  hall  in  Stamford.  Was  in  said  pool  hail 
on  the  15th  of  last  June,  and  played  a  game 
of  pool  with  other  boys,  and  the  man  who 
lost  the  game  would  pay  the  fees.  "I  lost  a 
game,  and  paid  the  fees  myself.  They  were 
'paid  to  defendant  The  fees  were  five  cents 
-a  cue,  and  it  was  understood  when  we  play- 
ed that  the  man  who  lost  the  game  would 
pay  the  fees.  Lee  Campbell  was  one  of  the 
parties  that  played  on  this  occasion.  The 
poolroom  was  in  the  back  end  of  the  build- 
ing, and  the  restaurant  In  the  front.  There 
-was  a  partition  door  I>etween  the  rooms. 
Frequently  saw  defendant  in  the  front  end 
of  the  building  running  the  restaurant 
Don't  know  whether  defendant  was  In  the 
poolroom,  when  we  began  playing  or  not; 
1>ut  saw  him  there  when  we  got  through. 
I  then  paid  him  the  fees.  Paid  all  the  fees 
-to  defendant  and  to  no  one  else.  I  played 
there  frequently,  and  It  was  always  under- 
fltood  that  the  loser  pay  the  fees.  I  don't 
Xnow  whether  defendant  knew  this  or  not" 


Lee  Campbell  testlfled,  nibatantlally  the 
same  as  Jack  Dyer.  Defendant's  testimony 
was,  as  follows:  "During  last  June  I  had 
the  pool  hall  leased  out  to  Turner,  and  he 
was  running  it;  and  I  was  running  a  restau- 
rant in  the  front  end  of  the  same  building. 
There  was  a  partition  between  them.  I  do 
not  remember  the  transaction  testified  by 
witnesses  for  the  state.  But  on  the  15th  of 
last  June,  the  man  Turner  had  running  the 
pool  ball  had  to  be  out,  and  as  a  matter  of 
acconmiodationtobimandTumer,  on  thatday 
I  received  the  fees  for  several  games  of  pool 
from  the  parties  that  would  play,  and  turn- 
ed them  over  to  Turner's  man  when  he  came 
in,  and  I  went  from  my  restaurant  back  into 
the  pool  hall  several  times  during  that  day. 
I  probably  received  the  fees  mentioned  by  the 
witnesses  for  the  state;  but  if  I  did,  I  knew 
nothing  about  who  lost  the  game,  or  who  won 
It,  or  of  any  understanding  that  the  losing 
party  should  pay  the  fees.  I  was  looking 
after  the  pool  ball  that  day  for  Turner,  and 
was  the  only  man  in  charge  of  it  I  owned 
the  building,  Including  the  restaurant  ixwl 
hall,  and  tables;  I  was  in  no  way  interested 
in  the  running  of  this  pool  hall,  or  the  keep- 
ing of  the  tables  therein  on  this  date,  and 
had  nothing  to  do  with  the  same  more  than 
as  above  stated."  Defendant  proved  by  wit- 
ness Owens,  the  lease  of  the  property,  as 
testified  -by  defendant  to  Turner;  and  that 
during  the  month  in  question  defendant  run 
a  restaurant  in  the  front  of  said  building; 
that  he  frequently  saw  defendant  in  the 
pool  hall,  and  sometimes  when  the  man  in 
charge  would  step  out  parties  would  pay 
defendant 

The  above  stated  facts  were  submitted  to 
the  court  without  a  Jury,  and  appellant 
was  found  guilty,  as  charged  in  the  indict- 
ment We  think  the  evidence  warrants  the 
conclusion  of  the  court  While  it  is  true, 
as  appellant  Insists,  that  no  one  testlfled 
positively  that  he  knew  that  games  of  chance 
were  being  played  upon  the  billiard  table, 
yet  it  Is  circumstantially  established  that  he 
did  know.  He  does  not  deny  in  his  state- 
ment that  prosecuting  witness'  testimony  Is 
not  true;  nor  does  he  deny  that  It  was  usual 
to  play  games  of  chance  upon  the  table.  So 
we  take  it  that  while  the  evidence  is  not 
positive,  it  is  circtmistantially  strong  enough 
to  establish  the  fact  that  be  exhibited  the 
game.  Mayo  v.  State,  82  S.  W.  615,  11  Tex. 
Ct  Rep.  130. 

The  Judgment  is  afllrmed. 


Bz    parte    MASSBT. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  18^ 
1905.    Rehearing  Denied  March  14,  1906.) 

1.    INTOXIOATIHO  LIQUOI18--STOBA.OB— ReQUIA- 
TION— CONSTITIJTIONAI,    LAW. 

Gen.  Laws  29th  Leg.  p.  91,  c.  04,  regulat- 
ing the  occupation  of  keeping  and  storing  Intoxi- 
cating liquors  in  local  option  districts,  is  not  in- 
valid, as  not  within  Const  art  16,  |  20, 
antborizlng  the  Legislature  to  prohibit  within 
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prescribed    districts    th«   sale    of    intozicating 

liqaon. 

2.  Statutes— Local  Acts. 

.  Gen.  Laws  29th  Leg.  p.  91,  C.  64,  regulat- 
ing the  storage  of  intoxicating  liquors  in  lo- 
cal option  districts,  is  not  a  riolation  of  Const, 
art.  8,  a  56,  57,  as  a  local  act. 

8.   CONSTirUTIORAI.  LAW— EQUAL   PBOTEOTION 
OV    TxAWB. 

Gen.  Laws  29th  Leg.  p.  91,  c.  64,  regu- 
lating storage  of  liquors  In  local  option  dis- 
tricts, is  not  unconstitutional  as  denying  dti- 
sens  the  equal  protection  of  the  laws. 

Application  bj  H.  D.  Massey  for  writ  of 
habeas  corpus  to  obtain  his  release  from 
custody  on  a  charge  of  violating  the  local 
option  law.    Relator  remanded. 

Newton  St  Ward,  for  relator.  Howard 
Martin,  Asst  Atty.  Gen.,  for  respondent 

HENDERSON,  J.  This  is  an  original  ap- 
plication for  the  writ  of  habeas  corpus, 
which  was  granted  by  Hon.  W.  L.  Davidson, 
during  vacation,  and  made  returnable  to  the 
full  court  at  this  term.  The  agreed  state- 
ment of  facts  shows  that  local  option  was  in 
force  in  the  county  of  Hays  on  the  2lBt  day 
of  August,  1905 ;  that  applicant,  Massey,  was 
then  and  there  engaged  in  the  business  or 
occupation  of  keeping  and  storing  spirituous, 
vinous,  and  intoxicating  liQuors  for  others; 
and  that  he  permitted  persons,  among  others. 
Jack  Llley,  to  drink  a  bottle  of  beer  within 
his  said  place  of  business.  In  other  words, 
the  state  claims  that  relator  had  violated  the 
act  of  the  Twenty-Ninth  Legislature  (Gen. 
Laws  29th  Leg.  p.  91,  c.  64)  regulating  the 
occupation  of  keeping  or  storing  spirituous, 
vinous,  or  intoxicating  liquors  for  others 
within  any  county,  Justice's  precinct,  subdi- 
vision of  a  county,  city,  or  town,  in  whicb 
the  sale  of  spirituous,  vinous,  or  intoxicat- 
ing liquors  had  been  prohibited  under  the 
laws  of  this  state,  by  permitting  such  Intoxi- 
cating liquors  to  be  drunk  within  bis  said 
place  of  business.  A  violation  of  this  stat- 
ute is  made  a  misdemeanor,  punishable  by  a 
fine  and  Imprisonment  Applicant  was  ar- 
rested on  complaint  charging  a  violation  of 
said  law,  and,  as  stated  before,  sued  out  a 
writ  or  habeas  corpus,  claiming  that  said 
law  was  unconstitutional  and  void. 

One  ground  of  his  contention  is  that  said 
act  is  void,  because  section  20  of  article  16 
controls  legislative  power  In  regard  to  legis- 
lation applicable  to  intoxicating  liquor  ta 
local  option  territory,  and  that  the  Legisla- 
ture is  without  power  or  authority  to  pass 
any  other  legislation,  applicable  to  local  op- 
tion territory,  than  that  authorized  by  section 
20  of  article  16  of  the  Constitution.  To 
support  his  contention  on  this  behalf  he  re- 
fers us  to  Holley  t.  State,  14  Tex.  App. 
505;  Stallworth  v.  State,  16  Tex.  App.  346; 
Stephens  v.  State  (Tex.  Cr.  App.)  85  S.  W. 
797;  Bx  parte  Brown,  38  Tex.  Cr.  R.  806,  42 
S.  W.  554,  70  Am.  St  Rep.  743.  Both  the 
Holley  and  Stallworth  Cases  relate  to  the  pow- 
er of  the  Legislature  Inhibiting  the  giving 
away  of  liquor  In  local  option  territory,  and 


it  was  held  that  tb«  constltntldnal  proTfolon 
in  qnestion  limited  the  power  of  the  L^!»- 
latnre  to  the  prohibition  of  the  sale  of  liqnor. 
The  case  of  Stephens  Is  authority  for  tbe 
proposition  that  the  state  law  prohibiting  a 
gift  to  minors  is  in  force  in  the  local  option 
territory,  and  would  seem  to  contravene  the 
relator's  position.    In  Bx  parte  Brown,  tbe 
question  was  as  to  the  validity  of  an  act  of 
the  Legislature  which  prohibited  the  keeping 
of  a  cold  storage  for  the  purpose  of  keep- 
ing and  storing  intoxicating  liquors  for  others 
In  local  option  territory.    It  was  there  h^d 
that  it  was  not  within  tbe  police  pow^  of 
tbe  state  to  prohibit  the  keeping  of  sndi  a 
cold  storage.    The  opinion  in  said  case  ap- 
pears to  have  been  based  npon  two  grounds: 
First,  that  the  Constitution  (article  16,  |  20). 
which  authorized  legislation  prohibiting  tbe 
sale  of  intoxicating  liquor  in  the  local  option 
territory,  measured  the  power  of  the  Legisla- 
ture to  deal  with  tbe  liquor  question  in  any 
other  manner;  and,  second,  that  Intoxicating 
liquors  were  regarded  both  in  the  state  and 
nation  as  property,  and  the  attempt  to  pre- 
vent the  holding  or  use  of  such  property,  for 
no  Illegal  or  improper  purpose,  was  an  inva- 
slon  of  the  fundamental  rights  of  tbe  citizen. 
In  the  discussion  of  the  question,  it  seems 
to  have  been  assumed  that  tbe  act  in  ques- 
tlon,  inhibiting  the  keeping  of  a  cold  storage^ 
was  an  attempt  on  the  part  of  the  Leglsla* 
ture  to  deal  with  the  liquor  question  in  a 
manner  not  authorized  by  the  Constitution. 
If  such  be  the  case,  there  can  be  no  question 
that,  under  the  Constitution  as  construed  by 
our  authorities,  which  we  think  are  correct, 
any  attempt  on  the  part  of  the  Legislature 
to  deal  directly  or  indirectly  with  intoxicat- 
ing liquors,  save  as  prescribed  by  the  Con- 
stitution, would  be  without  authority  of  law 
and  void.    The  provision  of  the  Constitution 
authorizes  the  people  to  inhibit  the  sale  of 
Intoxicating  liquors  in  local  option  territory. 
Then  would  the  keeping  of  a  cold  storage  in 
such  territory  be  an  Infringement  of  said  pro- 
vision?   A  closer  scrutiny  of  tbe  question 
renders  this  proposition  at  least  doubtful,  as 
it  is  not  a  direct  assault  on  the  local  option 
law,  but  appears  to  be  outside  of  the  law. 
Whether  or  not  this  be  correct,  tbe  holding 
of  the  court  in  Ex  parte  Brown  is  unquestion- 
ably sound  on  the  proposition  that  the  at- 
tempt of  tbe  Legislature  to  prohibit  the  key- 
ing of  a  cold  storage  in  local  option  territory 
was  a  direct  invasion  of  the  inalienable  rights 
of  the  citizen.    The  question  there  was,  not 
the  regulation  In  the  keeping  of  a  cold  stor- 
age, but  tbe  absolute  prohibition.    Here,  how- 
ever, the  question  is  one  purely  of  regula- 
tion.   Regulation  is  not  prohibition.    On  tbe 
contrary,  It  apprehends  the  existence  of  the 
thing  to  be  regulated.    Unquestionably  a  per- 
son may  keep  a  cold  storage  in  local  option 
territory  without  any  infringement  or  impair- 
ment of  the  local  option  law.    But  it  cannot 
be  assumed  that,  because  he  can  pursue  such 
business,  the  Legislature  is  without  authority 
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under  Its  police  power  to  regulate  the  key- 
ing of  a  cold  storage.  We  do  not  understand 
that  the  police  power  of  the  state  Is  abro- 
gated or  suspended  in  local  option  territory, 
or  that  state  laws  which  are  applicable  to 
such  territory  are  Inoperative.  It  has  been 
held  by  this  court  that  the  state  law  regu- 
lating gifts  of  liquor  to  minors  is  operative 
In  local  option  territory.  Stephens  v.  State 
<Tbx.  Gr.  App.)  85  S.  W.  797.  We  have  also 
held  it  was  competent  to  tax  the  legal  sales 
of  Intoxicating  liquor  for  medicinal  purposes 
under  state  laws  and  that  this  was  not  an- 
tagonistic to  article  16,  {  20,  of  the  Constitu- 
tion. Snearley  v.  State,  40  Tex.  Cr.  R.  507, 
62  S.  W.  547,  53  S.  W.  606.  It  has  never 
been  suggested  that  the  sale  of  liquor  in  lo- 
cal option  territory  for  medldnal  purposes, 
which  is  regulated  by  law,  is  unconsdtntional 
on  that  account  As  has  been  often  held,  in- 
toxicating liquor  Is  peculiarly  a  subject  of 
police  regulation.  See  Ex  parte  Rippy,  44 
Tex.  Or.  R.  72,  68  S.  W.  687;  Amer.  &  Eng. 
Enc7.  of  Law,  vol.  22,  p.  926.  So  we  liave 
laws  inhibiting  the  drinking  of  liquor  at  the 
place  where  sold,  except  in  saloons  proper, 
and  laws  inhibiting  the  sale  of  liquor  at  or 
near  churches,  schoolhouses,  and  theaters, 
and  at  houses  of  ill  fame.  These  have  al- 
ways been  upheld.  While  the  giving  away 
of  liquor  In  local  (^tlon  territory  cannot  be 
prohibited,  yet,  we  take  it  this  can  be  un- 
questionably regulated  by  law,  and  if  one 
should  set  up  a  saloon  for  the  purpose  of 
giving  away  intoxicating  liquors,  the  Legis- 
lature, under  its  police  power,  could  prohibit 
same  from  being  drunk  on  the  premises. 
Here,  the  Legislature  provided  that,  where 
liquors  are  kept  in  storage  by  a  person  for 
others,  they  should  not  be  drunk  within  the 
place  of  business.  Doubtless  the  exercise  of 
this  legislative  authority  was  in  the  interest 
of  publiic  morals  to  prevent  crowds  gather- 
ing and  drinking  intoxicating  liquor  at  such 
places,  and  thus  being  Incited  to  riotous  and 
boisterous  conduct,  to  the  evil  example  of  the 
community.  We  hold  that  this  is  an  exercise 
of  l^islative  power  which  is  not  inhibited 
by  any  provision  of  our  Constitntion.  The 
act  does  not  prohibit  the  keeping,  but  simply 
undertakes  to  regulate  the  keeping,  of  sncb 
cold  storages. 

Applicant  also  contends  that  this  act  Is  un- 
constitutiooal  because  it  is  in  conflict  with 
sections  56  and  57,  art  8,  of  the  Constitu- 
tion, in  that  it  is  a  local  or  special  law.  Re- 
lator in  defining  what  is  a  local  or  special 
law  quotes  with  approval  from  the  opinion 
of  the  Supreme  Court  in  Clark  v.  Flnley,  93 
Tex.  171,  54  S.  W.  843,  as  follows:  "With- 
out entering  at  large  upon  a  discussion  of 
wliat  is  here  meant  by  local  or  special  law, 
it  is  sufficient  to  say  that  the  ttatute  which 
relates  to  persons  or  things  as  a  class  is  a 
general  Ikw,  while  a  statute  which  relates 
to  particular  persons  or  things  of  a  class 
is  a  special  law,  and  comes  within  the  consti- 
tutional   inliibition."    We    entirely    concur 


with  this  definition,  and  it  is  In  line  with  a 
numbtt  of  other  definitions  of  what  consti- 
tutes a  local  or  special  law  found  in  the  au- 
thorities. Our  local  option  law  certainly  by 
ite  terms  applies  to  all  persons  as  a  class 
under  the  same  environmente  and  conditions. 
It  relates  to  every  portion  of  the  state  which 
may  adopt  local  option;  and  evory  portion 
of  tlte  state  can  adopt  local  option  if  it  sees 
fit  In  our  view  a  local  or  special  law  would 
not  have  been  applicable,  and  section  57  pro- 
vides distinctly  that  no  special  law  can  be 
passed  where  a  general  law  can  be  made  ap- 
plicable. Almost  this  identical  question  was 
before  our  Supreme  Oburt  In  Beyman  v. 
Black,  47  Tex.  588,  with  reference  to  a  con- 
struction of  our  stock  law,  and  involved 
the  question  whether  the  same  was  a  gener- 
al or  special  law;  it  being  applicable  to  only 
particular  counties  of  the  state,  others  being 
exempted.  Orr  v.  Rhine,  45  Tex.  345,  was 
referred  to,  and  the  authority  of  the  Legis- 
lature to  pass  the  general  law,  applicable  only 
to  certain  counties,  was  upheld.  The  court 
say:  "Certainly  the  constitutional  author- 
ity to  enact  laws  strictly  local  Implies  the 
same  authority  to  make  local  exceptions  to  a 
general  law.  The  act  in  question  is  general 
in  its  terms  and  In  its  operation,  save  in 
certain  specified  counties,  and  can  with  no 
propriety  be  termed  a  local  <«c  special  law. 
Indeed,  it  has  not  been  argued  that  it  vio- 
lates any  of  the  provisions  of  the  constitu- 
tional amendments  of  January,  1874,  forbid- 
ding local  or  special  laws  in  certain  enumer- 
ated cases,"  ete.  And  Clark  v.  Flnley,  supra 
(and  which  was  ably  briefed  on  behalf  of 
the  state  by  counsel  for  relator  in  this  case), 
distinctly  holds  that  it  is  competent  for  the 
Legislature  to  classify  officers  with  reference 
to  compensation,  based  upon  the  population 
of  their  respective  counties,  and  that  the 
same  cannot  be  pronounced  unreasonable  by 
the  courts.  In  the  opinion,  tlie  court  upheld 
the  fee  bill,  which  was  applicable  to  certain 
counties  of  a  stated  population,  others  not 
being  amenable  to  the  act  regulating  the  fees 
of  officers.  The  exact  question  here  present- 
ed was  before  the  Supreme  Court  of  Missouri, 
in  State  T.  Pond,  6  S.  W.  468.  It  was  there 
held,  under  provisions  of  law  similar  to  those 
of  our  own  state  relative  to  counties  or  towns 
which  had  adopted  local  option,  that  it  was 
not  a  local  or  special  law;  that  its  operation 
was  uniform  upon  all  persons  within  such 
territory.  See  Cox  v.  State,  8  Tex.  App.  254, 
84  Am.  Rep.  746,  and  Groesch  v.  State, 
42  Ind.  547.  It  does  not  occur  to  us  that  the 
position  assumed  by  relator  that  this  was  a 
local  or  special  law  is  sound. 

Relator  further  contends  that  the  act  in 
question  is  void  under  the  federal  Consti- 
tution, because  It  arbitrarily  classifies  the 
citizens  of  the  state,  and  denies  to  a  portion 
of  said  citizens  the  equal  protection  of  the 
laws.  As  has  been  heretofore  stated,  the  act 
is  one  directed  to  the  local  option  territory 
and  is  not,  in  our  opinion,  an  arbitrary  clas- 
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Blflcatlon,  but  la  based  on  reason;  that  Is,  It 
is  applicable  to  a  class  of  citizens  of  the  state 
sltnated  under  like  circumstances,  and  not 
applicable  to  citizens  of  the  state  situated  un- 
der differoit  circumstances.  So  far  as  the 
nonlocal  option  territory  is  concerned.  If 
there  are  any  cold  storages  at  all,  they  are 
very  few.  The  open  saloon  renders  this  ab- 
solutely unnecessary.  Besides,  if  what  we 
bare  heretofore  held  with  reference  to  the 
right  of  the  state  to  pass  a  general  law  ap- 
plicable alone  to  local  option  territory  Is 
sound,  then  the. classification  is  not  unrea- 
sonable and  there  is  no  denial  of  the  equal 
protection  of  the  laws  to  citizens  embraced 
in  the  local  option  territory.  The  saloon 
which  exists  outside  the  local  option  terri- 
tory is  regulated  by  laws  peculiar  to  it;  and 
the  cold  storage,  which  exists  In  local  op- 
tion territory,  is  operated  under  laws  and 
regulations  peculiar  to  it.  We  fall  to  see  how 
there  is  any  denial  of  the  equal  protectioir 
of  the  laws  to  any  class  of  citizens  of  the 
state  under  the  operation  of  this  act.  As 
stated  before,  the  liquor  traffic  is  peculiarly 
within  the  police  regulation  of  the  state,  and 
the  Legislature  can  regulate  the  manner  in 
which  the  Intoxicants  can  be  drunk.  As  il- 
lustrative of  this,  we  have  laws  prohibiting 
liquor  being  drunk  in  wholesale  liquor  hous- 
es— that  is,  liquor  houses  tbat  sell  in  quanti- 
ties of  a  quart  or  more — and  no  one  has  ever 
contended  tliat  this  was  a  denial  of  the  equaf 
protection  of  the  law,  although  in  saloons 
that  sell  either  by  wholesale  or  retail  liquor 
can  be  dmnk  In  such  places. 

Relator  Is  remanded  to  custody,  with  the 
costs  taxed  against  him. 

BROOKS,  J.  I  concur  In  the  conclusion 
reached. 

DAVIDSON,  P.  J.  I  believe  Ex  parte 
Brown,  38  Tex.  Cr.  R.  295,  42  S.  W.  564,  70 
Am.  St  Rep.  743,  enunciates  the  correct  doc- 
trine, and  should  be  cited  as  anthorlty  against 
the  decision  in  this  case.  The  'question  In 
Brown's  Case  is  the  same  as  In  this  case,  and 
this  case  is  wrong.  An  examination  of  the 
two  cases,  I  think,  demonstrates  the  same 
principle  involved. 


Ex  parte  MASSET. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  6, 
1905.    On    Rehearing,   March   14,    1906.) 

1.  Intoxicating   liiQuoas— Unlawtdi.   Saub 
— Place  or  Sai.x. 

The  solicitation  of  an  order  in  local  op- 
tion territory  by  the  agent  of  a  liquor  dealer 
on  an  understanding  that  the  order  was  to 
be  forwarded  to  tlie  principal's  place  o£  business, 
where  he  might  have  a  right  to  reject  the  order, 
and  that  if  he  filled  it  the  liquor  should  be 
delivered  to  a  carrier  and  then  become  the  prop- 
erty of  the  purchaser,  did  not  amount  to  a 
sale  in  local  option  territory,  though  the  order 
was  accepted  and  the  liquor  delivered. 


2.   SaICB— CoNSriTUTIONAL  LAW. 

A  statute  making  it  a  misdemeanor  "to 
solicit  an  order  for  the  sale"  of  Intoxicating 
liquor  in  local  option  districts  is  invalid,  under 
Const,  art  16,  f  20,  authorizing  the  Leipsla- 
ture  to  prohibit  the  "sale"  of  liquor  within 
prescribed  limits. 

8.  OoMHEBCB— Interstate  ComfKBcs—lHTOXi- 
oatinq  Liquobs. 

A  statute  making  It  a  misdemeanor  "to 
solicit  an  order  for  the  sale"  of  intoxicating 
liquor  within  local  option  districts  is  a  viola- 
tion of  the  interstate  commerce  clause  of  tbe 
federal  Constitution. 
Brooks,   J.,   dissenting. 

Application  by  H.  E.  M^ssey  for  a  writ 
of  habeas  corpus  to  obtain  bis  release  from 
custody  on  the  charge  of  soliciting  an  or^ 
der  for  the  sale  of  intoxicating  liquor  in 
local   option  territory.    Relator  discharged. 

Newton  &  Ward,  for  relator.  M.  B.  Tern- 
pleton  and  Howard  Martin,  Asst.  Atty.  Oen., 

for  respondent 

DAVIDSON,  P.  J.  The  last  liegislature 
passed  the  following  statute  (Laws  1905,  p. 
379,  C.  159):  "Tbat  if  any  person  in  any 
comity,  subdivision  of  a  county,  Justice's 
precinct,  city  or  town,  in  this  state,  in 
wbidi  ttie  sale  of  intoxicating  liquors  haa 
been  prohibited  by  law,  shall  solicit  or  re- 
ceive an  order  therein  for  the  sale  or  de- 
livery of  any  intoxicating  liquor  in  suCb 
county,  subdivision  of  a  county,  Justice's 
precinct,  city  or  town,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars 
nor  more  than  three  hundred  dollars,  and  by 
confinement  in  the  county  Jail  for  any  pe- 
riod not  leas  than  thirty  days  nor  more  than 
ninety  days."  Applicant  was  charge  by  com- 
plaint and  Information,  In  two  counts,  witl» 
the  violation  of  this  statute.  He  was  ar- 
rested, and  sued  out  tbe  writ  of  habeas  corp- 
us before  this  court 

The  first  count  In  the  information  charged 
tbat  3.  S.  Carroll  was  conducting  In  tbe 
town  of  Maxwell,  Caldwell  county,  an  es- 
tablishment for  tbe  sale  of  liquor:  tint 
local  option  was  in  force  in  Hays  county 
on  tbe  21st  of  August,  1905,  and  applicant 
was  the  agent  of  Carroll,  and  as  such 
agent  he  solicited  and  received  from  Eli 
Hill,  in  Hays  county,  an  order  for  tbe  sale 
and  delivery  of  one  quart  of  whisky;  tbat 
it  was  agreed  between  Hill  and  applicant 
that  tbe  order  was  to  be  forwarded  from 
Hays  county  to  Carroll,  at  bis  place  of 
business  at  Maxwell;  tbat  Carroll  reserved 
the  right  to  reject  or  fill  tbe  order;  tbat  if 
he  filled  the  order  the  wblsky  was  to  be- 
delivered  to  the  American  Xixpress  Com- 
pany, a  common  carrier  at  Maxwell,  In 
Caldwell  county,  to  be  transpwted  by  the 
express  company  to  Hays  county,  and  there 
delivered  to  the  purchaser,  Eli  Hill;  that 
when  the  llqnor  was  delivered  to  tbe  com- 
mon carrier  at  Maxwell  It  was  then  and 
there  to  become  tbe  property  of  Hill,  and 
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the  express  company  was  to  transport  tbe 
same  aa  the  agent  of  said  Hill.  Tbe  sec- 
ond count  charges  that  on  tbe  21st  of 
.August.  1906,  applicant,  In  said  county  of 
Says,  did  solicit  and  receive  in  said  Hays 
county,  from  Ell  Hill,  an  order  for  the  sale 
and  delivery  in  said  Hays  county  of  one 
Quart  of  whisky,  the  same  being  an  Intoxi- 
cant 

Under  all  tbe  authorities  in  Texas  the  first 
count  does  not  charge  a  violation  of  the  law, 
even  If  tbe  whlslcy  had  been  delivered  and 
reached  its  destination  in  Hays  county.  The 
allegations  set  out  in  the  first  count  would  con- 
stitute a  sale  at  the  point  of  shipment,  had 
there  been  a  contract  and  the  goods  shipped, 
and  not  at  the  point  of  destination.  Bruce 
▼.  State,  86  Tex.  Or.  R.  53,  39  S.  W.  683;  Wel- 
dom  V.  State,  36  Tex.  Cr.  R.  34,  35  S.  W.  176; 
Keller  v.  State  (Tex.  Cr.  App.)  87  S.  W.  669 ; 
James  v.  State  (Tex.  Cr.  App.)  78  S.  W.  951; 
Sedgwick  V.  State  (Tex.  Cr.  App.)  85  S.  W. 
813;  Parker  v.  State  (Tex.  Cr.  App.)  85  S.  W. 
1155;  Joseph  v.  State  (Tex.  Cr.  App^)  86  S.  W. 
826;  Luster  v.  State  (Tex.  Cr.  App.)  86  S.  W. 
S2e.  Sims'  Case  (Tex.  Cr.  App.)  87  S.  W.  689, 
is  directly  In  point  In  regard  to  the  right 
of  the  principal  to  ratify  or  reject  such  or- 
ders. So,  under  tbe  order  set  out  in  tbe  first 
count,  if  the  sale  bad  been  consummated  it 
would  not  have  been  in  Hays  county,  but  at 
Maxwell,  Caldwell  county,  and  that  it  is  nec- 
essary to  have  a  sale  in  tbe  prohibited  ter- 
ritory to  constitute  a  violation  of  tbe  local 
<q>tlon  law.  We  deem  it  unnecessary  to  fnr^ 
ther  discuss  the  first  count  of  the  Indictment 
Tbe  second  count  charges  that  tbe  order  was 
solicited  not  <mly  In  Hays  county,  but  the 
delivery  was  to  occur  in  Hays  county.  We 
suppose  this  was  intended  to  charge  a  state 
of  case  that  would  require  the  shipper  to  de- 
liver the  property  In  Hajrs  county,  and  the 
property  to  remain  his  until  It  reached  the 
consignee  In  the  local  option  territory;  in 
ofh^  words,  that  by  tbe  terms  of  tbe  act  in 
question  tbe  Legislature  intended  only  to  pro- 
biblt  tbe  soliciting  and  taking  of  orders  in 
the  local  option  territory,  when  the  contract 
was  to  be  consummated  by  the  sale  and  de- 
llvery  of  the  goods  in  tbe  local  option  terri- 
tory. But  tbe  further  question  is  still  In- 
TOlved  In  a  general  way  that  the  Legislature 
Intended  to  prohibit  tbe  soliciting  of  orders 
In  local  option  territory,  where  the  ultimate 
object  of  tbe  consummatlcm  of  that  contract 
was  tbe  sending  of  tbe  goods  into  the  local 
option  territory,  without  reference  to  where 
tbe  sale  might  be  consummated,  in  or  out  of 
tbe  local  option  territory. 

It  is  not  the  law,  if  the  party  solicits  ot 
takes  tbe  order  in  a  local  option  district  to 
deliver  Intoxicants  In  such  district,  that  it 
constitutes  a  sale.  If  this  is  tbe  final  termi- 
nation of  tbe  matter,  there  would  be  no  sale. 
There  might  not  even  be  a  contract  for  a 
sale.  If  tbe  solicitation  ended  tbe  transac- 
tion, there  would  be  no  contract  Why?  Be- 
cause tbe  parties  solicited  either  failed  or  de- 


clined to  accept  the  terms  offered  by  tbe  par- 
ty soliciting  the  order.  If  there  was  an  ac- 
ceptance and  an  order  given,  still  there  would 
be  nothing  but  a  contract  to  deliver  or  sell 
at  some  future  period.  This  is  not  sufficient 
Why?  Because*  there  must  be  a  sale,  and 
such  sale  must  be  within  the  prohibited  ter- 
ritory la  order  to  come  within  the  provisions 
of  article  16,  §  20,  of  tbe  Constitution.  This 
section  alone  furnishes  the  authority  for  lo- 
cal option  legislation,  and  limits  the  author- 
ity of  legislation  to  tbe  prohibition  of  sale 
"within  tbe  prescribed  limits"  where  the  law 
Is  operative.  It  is  a  weli-known  rule,  sanc- 
tioned by  all  legal  authority,  that  where  the 
Constitution  provides  how  a  thing  may  or 
shall  be  done,  such  spedflcatlon  is  a  ihx>- 
blbltlon  against  its  being  done  in  any  other 
manner.  This  is  but  tbe  application  of  tbe 
familiar  rule  that  the  expression  of  one  thing 
is  tbe  exclusion  of  any  other,  and  therefore 
is  decisive  of  legislative  authority.  This 
doctrine  was  fully  discussed  In  HoIIey's  Case, 
14  Tex.  App.  516,  and  quite  a  number  of  sub- 
sequent cfases.  The  recent  case  of  White  v. 
State  (Tex.  Cr.  App.)  85  S.  W.  10,  is  strongly 
in  point  See,  also,  Stallworth's  Case,  16 
Tex.  App.  346,  Ex  parte  Brown,  38  Tex,  Cr. 
R.  295,  42  S.  W.  554,  70  Am.  St  Rep.  743, 
Stephens  v.  State  (Tex.  Cr.  App.)  85  S.  W. 
797,  and  numerous  authorities  already  cited, 
supra.  In  White's  Case,  supra,  there  was 
an  agreement  to  sell  and  deliver  tbe  Intoxi- 
cating liquor  in  the  local  option  district,  and 
the  money  was  paid  to  tbe  solicitor  by  tbe 
party  from  wbom  tbe  order  was  sought  Be- 
fore delivery  of  tbe  goods,  the  solicitor  of  the 
order  canceled  the  contract  and  returned  tbe 
money  to  tbe  would-be  purchaser.  Under 
this  state  of  case,  it  was  held  not  to  be  a 
violation  of  tbe  law,  because  there  was  no 
consummation  of  tbe  contract;  that  is,  no 
sale  had  been  made.  The  solicitation  had 
only  merged  Into  a  contract  for  the  delivery 
of  the  goods.  But  the  sale  did  not  occur; 
that  is,  tbe  goods  were  not  delivered.  The 
writer  did  not  participate  in  the  decision  in 
that  case,  and  the  report  of  the  case  shows 
his  absence.  It  may  be  safely  asserted  that  a 
solicitation  of  an  order  Is  not  even  a  con- 
tract; that,  if  accepted  and  merged  into  a 
contract,  then  it  is  not  a  sale,  but  simply  an 
agreement  to  sell.  It  is  nothing  more  than 
an  executory  contract  and  by  its  very  terms 
excludes  the  fact  that  a  sale  has  been  con- 
summated. On  the  very  face  of  the  agree- 
ment tbe  stipulations  are  for  a  sale  at  some 
future  time.  The  act  in  question  not  only 
seeks  to  punish  .that  which  is  not  a  sale,  but 
provides  a  penalty  for  the  doing  of  an  act 
which  the  law  itself  recognizes  not  to  be  a 
sale,  and  which,  by  tbe  terms  of  the  agree- 
ment, cannot  be  a  sala  Tbe  punishment  de- 
nounced is  for  soliciting  an  order  for  the  sale  or 
for  a  delivery.  This  solicitation  may  be  reject- 
ed, or,  if  accepted.  It  is  not  necessary  that  it  be 
executed  in  order  to  call  for  a  punishment 
und«r  Hie  terms  of  the  act  in  question.    It 
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excludes  the  Idea  that  the  intoxicant  Is  d»- 
IWered.  Tbe  offense  Is  complete  by  the  terms 
of  the  law  without  a  delivery,  or  even  with- 
out a  contract  for  delivery.  A  sale  is  not 
necessary.  The  party  would  be  punished 
whether  the  sale  was  in  tuA  consummated 
or  not  This  is  so  clearly  In  violation  of 
tbe  terms  of  tbe  constitutional  provlslcm  cited 
snpra  that  we  deem  it  almost  unnecessary 
to  discuss  it 

Again,  the  law  is  violative  of  tbe  federal 
Constitution  and  tbe  Wilson  act  of  Congress 
regulating  Interstate  commerce.  The  act  In 
question  makes  no  exception  in  favor  of  in- 
terstate commerce  shipments  or  contracts. 
It  punishes  alike,  whether  the  solicitation  is 
for  state  or  Interstate  shipments.  That  It  Is 
violative  of  the  federal  laws  cannot  be  ques- 
tioned In  the  face  of  100  years  of  decisions 
by  the  courts,  federal  and  state.  This,  it 
occurs  to  us,  would  render  tbe  act  void.  See 
Western  Union  Tel.  Co.  v.  State,  62  Tex.  630 ; 
Kimbrough  v.  Barnett,  93  Tex.  313,  35  S.  W. 
120 :  T.  &  P.  By.  V.  Mahaffey,  84  8,  W.  646, 
11  Tex.  Ct  Bep.  858;  State  v.  Hamey  (Mo.) 
66  S.  W.  at  page  949;  State  v.  Indiana  & 
O.  Oil,  Gas  &  Mining  Co.,  120  Ind.  575,  22  N. 
E.  778,  6  L.  B.  A.  579 ;  Louisville  &  N.  B. 
Co.  V.  Bailroad  Commission  of  Tenn.  (C.  C.) 
19  Fed.  670.  To  hold  otherwise  would  im- 
pute to  the  legislative  and  executive  depart- 
ments a  purpose  to  discriminate  against  the 
citizens  of  this  state  in  favor  of  those  of 
other  states,  and  an  intent  to  punish  our 
citizens  for  an  act  which  would  be  entirely 
Innocent  if  done  by  the  citizens  of  other 
states.  To  hold  that  the  Legislature  in- 
tended such  discrimination  would  not  only 
be  a  reflection  on  that  branch  of  the  govern- 
ment as  to  their  intelligence,  and  a  criticism 
upon  their  sense  of  fairness  and  Justice,  but 
would  give  tbe  law  such  a  construction  as 
would  lead  to  absurd  and  unjust  results. 
Courts  will  not  do  this  unless  forced  by  the 
plain,  certain,  and  unambiguous  language  em- 
ployed by  tbe  Legislature  showing  that  such 
was  their  purpose.  The  terms  of  this  act 
do  not  require  it  be  given  such  a  construc- 
tion. Certainly  our  Legislature  never  Intend- 
ed to  pass  a  law,  tbe  operation  of  which 
would  authorize  citizens  of  other  states  to 
come  ad  libitum  Into  local  option  territory, 
solicit  orders,  and  turn  the  entire  shipment 
of  liquor  into  svcb  territory  over  to  liquor 
dealers  outside  the  state,  to  the  exclusion  of 
our  own  people,  and  punish  beverely  our 
citizens  for  an  act  which  Is  entirely  Innocent 
if  committed  by  the  liquor  dealers  of  otbet 
states.  A  construction  of  a  law  must  be 
avoided  which  leads  to  injustice  and  absurdi- 
ties. Under  the  interstate  commerce  clause 
of  our  federal  Constitution,  our  Legislature 
Is  powerless  to  prevent  shipments  of  goods 
Into  this  state  from  another  state,  under  a 
contract  between  a  citizen  of  this  state  and 
the  citizen  of  the  state  from  which  tbe  goods 
may  be  shipped.    Exception  was  not  made 


in  the  act  under  consideration  in  favor  of 
parties  resident  outside  the  state;  but  the 
terms  of  the  law  are  framed  to  cover  all  par- 
ties who  undertake  to  take  orders  in  tbe 
prohibited  territory,  whether  state  or  inter- 
state. As  directly  pertinent  to  this  question, 
see  Western  Union  Tel.  Co.  v.  State,  supra. 
Being  inoperative  and  unconstitutional  as  to 
Interstate  commerce,  the  terms  of  the  law  are 
so  worded  and  constructed  that  tliis  feature 
of  It  cannot  be  excluded  without  rendering 
the  whole  act  void.  Therefore  the  whole  act 
must  fall  as  being  unconstitutional.  We 
therefore  hold  that  the  act  is  violative  of 
article  6,  {  20^  of  our  state  Constitution;  and, 
second,"  that  it  is  violative  of  tbe  federal  Con- 
stitution and  act  of  Congress  regulating  in- 
terstate commerce.  So,  in  any  event  and 
from  any  standpoint  this  law  Is  beyond  legis- 
lative authority  and  cannot  stand. 

The  applicant  is  therefore  ordered  dischar- 
ged from  custody. 

HENDEBSON,  J.,  will  file  reason!  for 
concurring.    BHOOKS,  J.,  dissents. 

On  Bebearlng. 

HENDERSON,  J.  The  applicant  was  or- 
dered discharged  at  the  Tyler  term,  and  is 
now  before  us  on  motion  for  rehearing  filed 
by  the  state.  In  connection  with  the  motion, 
respondent  has  filed  an  able  brief  in  which 
the  propositions  announced  by  the  court  in 
tbe  original  opinion  are  strenuously  attach- 
ed, and  it  is  urged  tliat  in  consonance  with 
correct  legal  principle  and  the  antliorltles 
bearing  on  the  question,  a  rehearing  aliould 
be  granted  and  applicant  remanded. 

As  we  understand  the  act  of  the  Twenty- 
Ninth  Legislature  (Laws  1905,  p.  370,  c.  158), 
it  prohibits  the  solicitation  of  orders  tor  tbe 
sale  of  intoxicating  liquor  in  any  territory 
where  local  option  Is  in  force,  for  tlw  sale 
or  delivery  of  said  liquor  in  such  territory: 
and  this  without  regard  to  any  sale  In  the 
territory.  The  original  opinion  held  that  said 
act  was  invalid,  on  two  grounds :  First  tliat 
the  Constitution  authorized  the  probiUtloD 
of  sales  only  in  a  local  option  territory,  and 
thus  negatived  any  other  authority  on  tlie 
part  of  the  Legislature  to  make  other  police 
regulation ;  and,  second,  that  the  act  of  the 
liegislatnre  as  formulated  apprehended  the 
solicitation  of  sales,  lawful  in  tbemeslves, 
and  which  tbe  Legislature  had  no  power  to 
inhibit  and  therefore  the  act  was  void.  Be- 
spondent  denies  that  article  16.  |  20,  of  the 
Constitution  is  restrictive  to  sales  alone,  or 
that  it  denies  to  the  Legislature  the  exo'dse 
of  other  police  power  in  furtherance  of  and 
tending  to  aid  the  power  given  to  the  people 
In  said  article  of  the  Constitution,  and  dtea 
us  to  Bowman's  Case,  38  Tex.  Cr.  R  14,  40 
S.  W.  796,  41  S.  W.  635,  Bandle's  Case.  42 
Tex.  580,  and  Smisson  v.  State.  71  Tex.  223. 
9  S.  W.  112. 

Bowman's  Case,  In  effect,  holds  that  aalei 
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for  sacramental  and  medldnal  purposes  were 
eliminated  ttom  the  proylalons  of  the  Con- 
stitution problbltinc  tbe  sales  of  Intoxicating 
liquor;  that  such  sales  were  not  wltbln  the 
evil  contMnplated,  being  within  themselves 
useful — the  first  being  sales  for  sacramental 
purposes  and  protected  by  another  clause  of 
the  Constitution,  and  the  latter  was  excepted 
as  being  necessary  to  the  welfare  of  the 
people;  that  it  was  not  necessary  for  the 
Legislature  to  except  tbe  same,  tbe  excep- 
tion inhering  in  the  Constitution  Itself;  that 
the  act  of  the  Legislature  was  simply  a  legls- 
lative  construction  of  the  Constitution. 
Their  construction  was  certainly  not  the  exer- 
cise of  more  power  than  was  given  by  the 
Constitution.  Therefore  it  was  not  a  case  of 
ultra  vires,  as  stated  in  Bowman's  Case, 
Bupra.  The  act  of  the  Legislature  is  In  ac- 
cord with  the  rule  laid  down  in  1  Blackstone 
Com.(Cooley'84th  Ed.)  p.  60,  and  the  illustra- 
tion therein  given.  Rule  4,  relating  to  Inter- 
pretation of  laws,  Is  as  follows:  "As  to  the 
effects  and  consequences,  tbe  rule  Is  that, 
where  words  bear  either  none  or  a  very  ab- 
surd slgniflcatlon  if  literally  understood,  we 
must  a  little  deviate  from  the  received  sense 
of  them.  Therefore  the  Bolognlan  law,  men- 
tioned by  Puffendorf,  which  enacted  'that 
whoever  drew  blood  In  the  streets  should 
be  punished  with  the  utmost  severity,'  was 
held  after  long  debate  not  to  extend  to  the 
Burgeon  who  opened  the  vein  of  a  person 
that  fell  down  In  the  street  In  a  fit"  So  that. 
In  construing  article  18,  g  20,  we  simply  elim- 
inated the  matter  as  not  within  the  evil  con- 
templated. In  the  statute  now  before  us, 
the  solicitation  of  sales  by  drummers  from 
other  states  is  as  much  within  the  evil  con- 
templated as  sales  by  our  own  citizens.  We 
cannot,  therefore,  hold  that  the  Legislature 
Intended  to  eliminate  these  under  the  rule 
above  Indicated.  Nor  Is  the  Brown  Case,  38 
Tex.  Or.  R.  295,  42  S.  W.  554,  70  Am.  St 
Rep.  74S,  when  rightly  understood,  authority 
In  support  of  any  contention  made  by  respond- 
ent See  the  opinion  of  this  court  in  Bx  parte 
'  Massey  (decided  at  the  Tyler  term)  92  S.  W. 
1083.  In  the  latter  case  it  was  shown  that  the 
cold  storage  act  was  no  part  of  the  local  op- 
^  tion  law  and  had  no  bearing  as  to  the  sale  of 
liquor,  the  prohibition  of  which  alone  was  au- 
thorized by  the  Constitution.  In  that  case,  In 
speaking  of  the  keeping  of  a  cold  storage  as 
being  violative  of  the  local  option  law,  the 
writer  said:  "A  closer  scrutiny  of  the  ques- 
tion renders  this  proposition  at  least  doubtful, 
as  it  is  not  a  direct  assault  on  the  local  option 
law,  but  appears  to  be  outside  of  tbe  law"— 
■  '■■  which  we  think  Is  clearly  the  case,  and  marks 
'>  the  distinction  between  said  Brown  Case  and 
;  ^  the  case  at  bar,  which  has  a  direct  bearing  as 
f':  to  the  sale  of  liquor  in  local  option  territory, 
which  Is  the  matter  of  prohibition  under  our 
i'--        Constitution. 

Respondent  was  not  fortunate  In  the  clta- 
M        tlon  of  the  Handle  Case,  inasmuch  as  the 
question  as  to'  the  offering  for  sale  of  a  lot- 
i;-  92  8.W.— 89 


tery  ticket  was  not  inTolved  In  that  case. 
Handle  was  indicted  for  establishing  a  lot- 
tery, under  the  name  of  the  "Galveston  Gift 
Enterprise  Association,"  and  the  question 
was  simply  whether  such  institution  was  a 
lottery.  So  fai  as  we  have  been  able  to  dis- 
cover, the  court  nowhere,  even  as  dicta,  holds 
constitutional  the  act  of  the  Legislature 
which  made  it  criminal  to  offer  a  lottery 
ticket  for  sale.  But  we  can  see,  if  that 
question  had  been  before  the  court,  they 
should  have  so  held.  That  case  came  under 
the  Constitution  of  1869,  which  was  brought 
forward  from  the  Constitution  of  1845,  un- 
der which  said  prosecution  was  had.  Tbe 
article  reads  as  follows:  "No  lottery  shall 
be  authorized  by  this  state,  and  the  buying 
and  selling  of  lottery  tickets  within  this 
state  Is  prohibited."  That  was  simply  a 
limitation  on  the  Legislature  with  reference 
to  authorizing  tbe  establishment  of  lotteries 
within  this  state.  The  clause  imparted  no 
power  to  the  Legislature;  nor  did  It  take 
away  from  the  Legislature  any  legislative 
power  on  the  subject.  In  accordance  with 
the  general  rule,  as  announced  In  respond- 
ent's brief.  In  the  atwence  of  restriction  the 
Legislature  had  plenary  power  over  the  sub- 
ject The  same  observations  may  be  made 
with  reference  to  Smisson  v.  State,  71  Tex. 
222,  9  S.  W.  112,  cited  by  respondent  The 
court  there  held  that  the  power  given  in  the 
Constitution  to  the  Legislature  to  authorize 
the  sale  of  school  lands  did  not  by  Implica- 
tion deny  the  power  of  the  Legislature  to 
authorize  the  leasing  of  the  same.  We  heartl- 
ly  concur  with  the  observation  there  made 
by  Judge  Stayton  "that  a  power,  clearly 
legislative  in  its  character,  not  expressly  de- 
nied to  the  Legislature,  ought  not  to  be  held 
to  be  denied  by  Implication,  unless  its  exer- 
cise would  obstruct  the  exercise  of  a  power 
expressly  granted."  Both  of  said  cases 
were  under  a  clause  of  the  Constitution 
directly,  bearing  on  the  authority  and  duty  of 
the  Legislature.  In  the  last-mentioned  case, 
the  Legislature  unquestionably  could  hav« 
authorized  the  sale  of  school  lands,  in  the  ab- 
sence of  some  constitutional  inhibition.  It 
was  merely  held  In  that  case  that  the  power 
expressed  In  the  Constitution  to  make  sale  of 
such  lands,  which  tbe  Legislature  had  before, 
did  not  deprive  the  Legislature  of  the  power 
to  make  other  disposition  of  such  school 
lands  not  inconsistent  with  the  granted 
power.  That  Is  not  the  question  here. 
In  the  case  before  ns  the  people  had  no 
inherent  power  to  legislate  on  the  subject  of 
local  option  prior  to  the  adoption  of  article  16^ 
I  20.  As  early  as  the  case  of  State  v.  Swish- 
er, 17  Tex.  441,  It  was  held  that  the  Legis- 
lature could  not  delegate  to  voters  or  the 
people  the  power  to  pass  laws.  In  the  ab- 
sence  of  some  constitutional  provision 
authorizing  this.  Judge  Lipscomb,  who 
rendered  the  decision,  says:  "But  besides 
the  fact  that  the  Constitution  does  not  pro- 
vide for  such  reference  \>  the  voters  to  give 
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validity  to  the  acts  of  tlie  Legislatare,  we  re- 
gard It  as  repugnant  to  the  principles  of  the 
representative  form  of  government  by  our 
Constitution.  Under  our  Constitution  the 
principle  of  lawmaking  is  that  the  laws  are 
made  by  the  people;  not  directly,  but  by  and 
through  their  chosen  representatives.  By 
the  act  nnder  consideration  this  principle  1b 
subverted,  and  the  law  is  proposed  to  be 
made  at  last  by  the  popular  vote  of  the 
people,  leading  inevitably  to  what  was  in- 
tended to  be  avoided — confusion  and  great 
popular  excitement  in  the  enactment  of 
laws."  This  principle  was  reaflDrmed  In  San 
Antonio  V.  Jones,  28  Tex.  19.  It  was  not 
until  the  adoption  of  article  16,  i  20,  In  the 
Constitution  of  1876,  that  power  was  given 
In  the  organic  law  authorizing  the  delegation 
of  power  to  the  qualified  voters  to  enact  local 
option  in  the  territory  therein  mentioned. 
That  clause  was  amended  in  the  Constitution 
of  1891,  and  both  It  and  the  original  clause 
authorized  the  liCglslature  to  enact  a  law 
whereby  the  qualified  voters  in  said  territory 
may  determine  by  a  majority  vote  from  time 
to  time  whether  the  sale  of  intoxicating 
liquor  shall  be  prohibited  within  the  pre- 
scribed limits.  No  one  will  deny  that  this 
enactment  was  a  delegation  of  authority  to 
the  voters  of  the  territory  named  to  make  a 
law  adopting  local  option  in  such  territory. 
The  people  or  the  voters  of  the  locality  did 
not  have  this  before.  The  Legislature  re-, 
tained  in  full  Its  power  over  the  subject;  but, 
when  the  people  spoke  under  this  clause  of 
the  Constitution,  the  Legislature  was  de- 
prived of  its  authority  over  the  subject,  and 
full  authority — that  Is,  the  authority  express- 
ed over  the  subject  In  said  enactment — was 
delegated  to  the  people,  or  the  voters  of  the 
locality,  who  represent  as  to  this  matter  the 
people  of  the  territory.  That  power,  so  dele- 
gated, expresses  the  method  which  the  voters 
can  pursue  with  regard  to'  Intoxicating 
liquors;  that  Is,  the  voters  of  the  locality  are 
authorized  to  pass  a  law  prohibiting  the  sale 
of  intoxicating  liquors  within  the  local  option 
territory.  As  we  understand  it,  the  whole 
subject-matter  Is  exhausted.  Nothing  Is  left 
to  regulate.  The  putting  Into  operation  of 
section  20  abolishes  the  liquor  traffic  alto- 
gether, leaving  nothing  to  the  exercise  of 
police  power.  Whatever  power  can  be  exer- 
cised must  be  with  reference  to  sales,  and 
them  only.  If  the  Legislature  had  under- 
taken to  authorize  the  people  to  vote  on  the 
question  as  to  whether  the  people  would 
penalize  an  offer  to  sell  Intoxicating  liquors, 
it  would  not  have  been  in  execution  of  the 
deleiroted  power.  It  would  have  been  ultra 
vires.  No  more  was  the  I^ieglslature  author- 
ized to  couple  such  a  provision  with  the  pro- 
hibition of  sale.  Much  less  could  the  Legis- 
lature Interfere  and  of  themselves  inter- 
polate a  provision  making  penal  the  offer  to 
^11  Intoxicating  liquors.  Tbe  people  were 
authorized  to  vote  only  upon  one  question. 
That  was  the  prohibition  of  sales  of  In- 


toxicating liquors.  The  power  granted  was 
exclusive,  and  the  Legislature  cooHl  make 
penal  only  that  which  tiie  voters  of  tiie  lo- 
cality were  authorized  to  adopt  The  pro- 
vision of  our  Constitution  on  the  subject  of 
local  option  was  Intended  to  prescribe  a 
method  of  dealing  with  the  question,  and  to 
exclude  any  other  rule  or  method,  at  least 
BO  far  as  local  option  territory  Is  concerned. 
The  application  of  this  doctrine  was  recog- 
nized In  Holley's  Case,  14  Tex.  App.  CS06,  re- 
ferred to  in  the  original  opinion.  la  that 
case,  the  question  of  gift  was  Involved,  and 
it  was  there  held  that  the  Legislature  could 
not  authorize,  or,  if  authorized  by  the  Legis- 
lature, the  voters  of  the  locality  could  not 
pass,  a  law  prohibiting  the  gift  of  Intoxi- 
cating liquors.  It  was  there  contended  that 
the  inhibition  of  a  gift  was  In  aid  of  the  main 
proposition,  to  wit,  the  prevention  of  sales 
of  intoxicating  liquor.  The  court  there 
quotes  with  approval  what  Judge  Cooley 
says  on  this  subject,  to  wit:  "It  Is  establish- 
ed as  a  general  rule  that,  when  the  Constitu- 
tion gives  a  general  power  or  enjoins  a  duty, 
it  also  gives  by  implication  every  particular 
power  necessary  for  the  exercise  of  the  one 
or  the  enjoyment  of  the  other.  i:iie  implica- 
tion under  this  rule,  however,  must  be  a 
necessary,  not  a  conjectural  or  argumenta- 
tive, one.  And  It  Is  further  modified  by 
another  rule — ^that,  where  the  means  for  the 
exercise  of  a  granted  power  are  given,  no 
other  or  different  means  can  be  implied  aa  be- 
ing more  effective  or  convenient  •  •  • 
Anotherruleof construction  Is  that,  *when  the 
Constitution  defines  the  circumstances  under 
which  a  right  may  be  exercised  or  a  i)enalty 
imposed,  the  specification  is  an  Implied  pro- 
hibition against  legislative  interference  to 
add  to  the  condition  or  to  extend  the  penalty 
to  other  cases.'  Cooley's  Const  Lim.  (4th 
Ed.)  p.  78."  The  court  further  say:  "Thla 
rule  Is  decisive  of  the  controversy.  He 
Constitution  defines  the  circumstances  nnder 
which  the  people  may  prohibit  the  sale  of 
Intoxicating  liquors  under  legislative  enact- 
ment, and  the  legislature  have  attempted  to 
extend  the  prohibition  to  a  gift,  and  have  Im- 
posed a  penalty  for  giving  away  intoxicating 
liquors.  This  they  had  no  authority  to  do. 
On  the  contrary,  the  Constitution  having 
specified  the  bounds  within  which  they  were 
to  act,  it  was  a  direct  assumption  and 
usurpation  of  unwarranted  power  to  go  be- 
yond those  bounds."  Steele  v.  State,  19  Tex. 
App.  426;  Dawson  v.  State,  26  Tex.  App.  670, 
8  S.  W.  820.  This  principle  has  been  since 
followed  as  the  established  doctrine  in  this 
state.  Even  In  the  act  prohibiting  blind 
tigers.  It  was  held  that  there  had  to  be  a  sale 
before  the  law  with  reference  to  blind  tigers 
became  operative.  Segara  v.  State  (Tex.  Cr. 
App.)  61  S.  W.  211.  And  so  it  has  been  held 
that  the  prescription  of  a  physician,  with- 
out the  accompanying  sale,  is  Inoperative. 
Williams  V.  State,  81  S.  W.  1209.  10  Tex.  Ct 
Rep.  979. 
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On  the  second  proposition  we  hold  tbat 
the  act  as  formnlated  renders  It  invalid; 
that  is.  the  act  In  Its  terms  is  comprehenslTe, 
and  makes  penal  all  solicitations  of  sales  for 
Intoxicating  Uqnors  In  local  option  territory. 
There  la  no  exception  as  to  the  sale  hy  solicit- 
ors from  other  states,  under  the  laws  of 
Congress  regulating  interstate  C(mimerce, 
and  there  is  no  exception  as  to  soliciting 
sales  for  medicinal  purposes.  All  of  these 
sales  are  lawfol  sales  in  local  option  terri- 
tory. Bedgwictc  T.  State  (Tex.  Cr.  App.) 
86  S.  W.  818;  Bnearley  v.  State,  40  Tex.  Cr. 
B.  607,  62  a  W.  547,  53  &  W.  686.  In  this 
connection  we  obseire,  as  a  matter  of  sur- 
prise, that  counsel  for  respondent  contend 
that  the  soliciting  of  the  sale  of  liquor  by  per- 
sons representing  some  house  situated  in  an- 
other state  does  not  come  within  the  laws  gov- 
erning interstate  commerce;  that  is,  the  conten- 
tion Is  that  soliciting  the  sale  of  goods  is  not 
Interstate  commerce.  The  authorltieB  are  all 
one  way  on  this  Qaestlon.  See  Amer.  &  Bng. 
Elncy.  of  Law,  voL  17,  p.  64,  notes  9  and  10; 
McCall  V.  California,  136  tJ.  8.  104,  10  Sup. 
Ct  881,  34  L.  Ed.  892.  And  in  Bobbins  v. 
Shelby  Taxing  District,  120  U.  a  407,  7  Sup. 
Ct  582  (30  L.  Ed.  694),  the  court  say:  "The 
negotiations  of  sales  of  goods  which  are  In  an- 
other state,  for  the  purpose  of  introducing 
them  Into  the  state  In  which  the  negotiation 
Is  made,  is  Interstate  commerce."  Now  we 
apprehend  It  will  be  conceded,  as  stated 
above,  that  sales  or  solicitations  or  ofTerlng 
for  sale  of  Intoxicating  liquor  In  local  option 
territory  Is  legitimate  as  interstate  commerce 
and  for  medicinal  purposes  under  the  rules 
prescribed  by  our  Legislature.  It  will  also 
be  admitted  that  there  are  no  terms  In  the  act 
excepting  these  sales  from  Its  prorlsions;  that 
is,  the  act  Is  all-embracing,  and  according  to 
Its  letter  makes  such  sales  penal.  Now  there  is 
a  line  of  decisions  which  authorize  us  to  re- 
ject certain  portions  of  an  act,  which  are  un- 
constitutional, and  retain  as  valid  the  consti- 
tutional portions  where  the  act  is  severable. 
But  here  we  have  no  exceptions  or  clauses  re- 
lating to  these  legal  sales,  in  the  shape  of  pro- 
visos or  otherwise.  So  that,  In  order  to  val- 
idate the  act,  we  are  asked  to  interpolate  the 
exceptions,  and  then  reject  them,  and  hold  val- 
id the  penalizing  of  soliciting  sales  of  Intoxl- 
<!atlng  liquor,  over  which  the  Legislature  had 
power  to  punish.    This  cannot  be  done. 

We  quote  from  Sutherland  on  Stat  Const 
i  173,  as  follows:  "In  United  States  v. 
Beese  82  XT.  S.  214,  23  L.  Ed.  563,  It  was  held 
that  the  power  of  Congress  to  legislate  at  all 
upon  the  subject  of  voting  at  state  elections 
rests  upon  the  fifteenth  amendment  to  the 
federal  Constitution,  and  can  be  exercised  by 
providing  a  punishment  only  when  the  wrong- 
ful refusal  to  receive  the  vote  of  a  qualified 
voter  at  such  election  Is  because  of  his  race, 
color,  or  previous  condition  of  servitude.  A 
congressional  enactment,  not  confined  in  its 
operation  to  unlawful  discrimination  on  ac- 


count of  race,  color,  or  previous  ocmditlon  of 
s»vltude,  transcends  the  constitutional  lim- 
it and  is  unauthorized.  Walte,  O.  J.,  said: 
'We  are  therefore  directly  called  upon  to  de- 
cide whether  a  penal  statute  enacted  by  Con- 
gress, with  Its  limited  powers,  which  is  In 
general  language  broad  enough  to  cover 
wrongful  acts  without  as  well  as  within  the 
constitutional  Jurisdiction,  can  be  limited  by 
Judicial  construction  so  as  to  make  It  operate 
only  on  that  which  Congress  may  rightfully 
prohibit  and  punish.  For  this  purpose  we 
must  take  these  sections  of  the  statute  as  they 
ar&  We  are  not  able  to  reject  a  part  which 
is  unconstitutional  and  retain  the  remainder, 
because  It  Is  not  possible  to  separate  that 
which  Is  unconstitutional.  If  there  be  any 
such,  from  that  which  Is  not  The  proposed 
effect  Is  not  to  be  attained  by  striking  out  or 
disregarding  words  that  are  In  the  section, 
but  by  Inserting  those  that  are  not  now  there. 
Bach  of  the  sections  must  stand  as  a  whole 
or  fall  altogether.  The  language  Is  plain. 
There  Is  no  room  for  construction,  unless  It 
be  as  to  the  effect  of  the  Constitution.  The 
question,  then,  to  be  determined  is  whether  we 
can  Introduce  words  of  limitation  Into  a  penal 
statute,  so  as  to  make  It  specific,  when,  as  ex- 
pressed, It  Is  general  only.  It  would  certainly 
be  dangerous  If  the  Legislature  could  set  a  net 
large  enough  to  catch  all  possible  offenders, 
and  leave  It  to  the  courts  to  step  Inside  and 
say  who  could  be  rightfully  detained  and  who 
should  be  set  at  large.  This  would,  to  some 
extent  substitute  the  Judicial  for  the  legisla- 
tive department  of  the  government  The 
courts  enforce  the  legislative  will,  when  as- 
certained, if  within  the  constitutional  grant 
of  power.  •  •  •  To  limit  this  statute  in 
the  manner  now  asked  would  be  to  make  a  new 
law,  not  to  enforce  an  old  one.  That  Is  no 
part  of  our  duty.'  This  view  has  been  repeat- 
edly approved  In  subsequent  cases."  U.  S.  v, 
Harris,  106  U.  8.  628,  1  Sup.  Ot.  601,  27  I* 
Ed.  290;  Trade-Mark  Cases,  100  U.  8.  82. 
25  L.  Ed.  550;  Va.  Coupon  Oases,  114  U.  a  306, 
5  Sup.  Ct  933,  962,  28  L.  Ed.  185;  Baldwin  T. 
Franks,  120  U.  S.  67^  7  Sup.  Ot  666,  763,  82 
L.  Ed.  766;  James  v.  Bowman,  190  TI.  S. 
136,  23  Sup.  Ct  678,  47  L.  Ed.  878.  In  this 
case  the  principle  is  laid  down  that  penal  leg' 
Islation  broader  than  the  mandate  cannot  be 
sustained;  the  court  having  no  power  to 
amend  or  reform  It  The  court  here  says: 
"It  Is  urged,  however,  that  the  general  de- 
scription of  the  offense  Included  the  more  lim- 
ited one,  and  that  the  section  was  valid 
where  such  was  in  fact  the  cause  of  denial." 
The  court,  in  following  the  line  of  decisions 
mentioned,  says:  "We  deem  it  unnecessary 
to  add  anything  to  the  views  expressed  in 
these  opinions.  We  are  fully  sensible  of  the 
general  great  wrong  which  results  from  brib- 
ery at  elections,  and  do  not  question  the 
t>ower  of  Congress  to  punish  such  offenses, 
when  committed  In  respect  to  the  election  ol 
federal  ofllcers.  At  the  same  time  it  is  alMm- 
portant  that  the  criminal  statute  should  de- 


Digitized  by 


Google 


1093 


83  SOUTHWBSTBBM  RBPOBTBIB. 


CX«. 


line  clearly  the  ottesae  which  it  purports  to 
pnnlBh,  and  that,  when  bo  defined,  it  Bhould 
be  within  the  limits  of  the  power  of  the 
leglslatlTe  body  enacting  it  Congress  has  no 
power  to  punish  bribery  at  all  elections.  The 
limits  of  Its  power  are  In  respect  to  elections 
In  which  the  nation  Is  directly  Interested,  or 
in  which  some  mandate  of  the  national  Con- 
stitution Is  InYolved,  and  the  courts  are  not 
at  liberty  to  make  a  criminal  statute  broad 
and  comprehensive  in  Its  terms  (and  In  these 
terms  beyond  the  x>ower  of  Congress),  and 
change  It  to  fit  some  particular  transaction 
which  Congress  might  have  legislated  for  If 
It  had  seen  fit"  We  believe  these  citations 
are  peculiarly  applicable  to  the  question  we 
are  discussing,  especially  under  our  statute 
with  reference  to  offenses,  which  requires  that 
all  offenses  be  defined.  It  is  not  for  the  court 
to  legislate  into  a  statute  provisos  or  excep- 
tions, which  may  be  surmised  the  Legislature 
intended  to  put  there  and  did  not,  for  the  pur- 
pose of  then  judicially  legislating  such  pro- 
tIbos  out  of  the  statute. 

We  see  no  reason  to  overturn  the  decisions 
of  this  court,  since  the  HoUey  Case,  which 
hold  that  article  16,  i  20,  alfords  tlie  method 
by  which  local  option  can  be  adopted  in  lo- 
calities. That  method  Is  the  prohibition  of 
the  sale  of  intoxicating  liquors  In  such  terri- 
tory, and  can  only  be  put  into  force  by  a  vote 
of  the  majority  of  the  voters  In  such  locality; 
and  the  IJeglslature  Is  not  authorised  to  snb- 
XDlt  to  than  any  other  issue  than  that  marked 
out  by  the  Constitution.  That  is  exclusive 
and  exhaustive.  There  Is  nothing  reserved  to 
the  legislature;  its  only  function  being  to  reg- 
ulate how  the  vote  shall  be  taken  on  this 
qnestlon  and  to  pass  laws  for  the  punishment 
Of  the  sale  of  intoxicating  liquor  in  violation 
of  the  law  which  ttie  people  have  made.  But, 
If  it  should  be  conceded  that  the  Legislature 
bad  the  power  in  the  first  Instance  to  punish 
the  Bolldtatlon  of  a  sale  of  Intoxicating  liq- 
uor in  local  option  territory  without  sub- 
mitting it  to  a  vote  of  the  people  in  such  lo- 
cality, then,  at  we  have  shown,  it  did  not 
pass  a  law  legal  in  form  and  capable  of  en- 
forcement 

The  motion  for  rehearing  Is  accordingly 
orermled. 


Bz  parte  HAGKNET. 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  6, 
1905.) 

Application  by  W.  O.  Hackney  for  writ  of 
habeas  corpus  to  secure  his  release  from 
custody  under  a  conviction  for  soliciting  an 
order  for  the  sale  of  whisky  in  local  option 
territory.    Aiq!>ellant  discharged. 

F.  J.  Duff  and  A.  L.  Davis,  for  appellant. 
Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
jricted  under  a  chaige  for  soliciting  an  order 


for  whisky  in  Jaq)er  cooniy.  Tlie  oonatita- 
tlonallty  of  the  act  is  assailed  on  practically 
the  same  grounds  as  those  in  Ehc  parte 
Massey  (Juat  decided)  02  S.  W.  1086.  For 
the  reasons  Indicated  in  the  Massey  Case,  the 
Judgment  is  reversed,  and  the  applicant  or- 
dered discharged  from  custody. 


BRTJOB   T.    STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Dae.  9, 

iNToxicATiHa  LiquoBS— SoLiomiis   OansB 

rOB  LiQUOB— BVIOKNCB— SOTnCIENOT. 

On  a  prosecution  for  aoliclting,  in  local 
option  territory,  an  order  for  tb»  sale  of  in- 
toxicatiDg  liquor,  evidence  that  defendant  caaa- 
ally  met  witness,  and  that  they  found  that 
defendant's  employer,  who  was  in  the  liquor 
business,  was  a  mutual  friend,  and  that  defend- 
ant stated  he  had  no  card  with  him,  and  handed 
witness  a  circular  or  order  blank,  stating  that 
witness  should  keep  It,  as  he  might  need  it 
for  fntore  reference,  was  Insufllclent  to  warrant 
a  conviction. 

Brooks,  Jh  dlHentlng  in  vart. 

Appeal  from  Camp  County  Court;  J.  D. 
Bass,  Judge. 

William  B.  Bruce  was  convicted  of  solicit- 
ing an  order  for  the  sale  of  intoxicating 
liquors,  and  he  appeals.    Reversed. 

Sam  D.  Snodgrass,  for  appellant  Howard 
Martin,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  1.  Appellant  was  cbaived 
with  soliciting  an  order  of  A.  J.  Ray  for  the 
Bruce  Liquor  Company  of  Dallas,  Tex.,  for 
the  sale  of  intoxicating  liquors.  The  order 
was  alleged  to  have  been  taken  in  Camp 
county,  to  be  filled  in  Dallas.  The  law  la 
attacked  on  the  same  ground  and  for  the 
same  reason  as  in  the  Massey  Case  (Just  de- 
cided) 92  S.  W.  1086l  Forthereasonsindlcatp 
ed  In  that  {pinion,  the  Judgment  will  b* 
reversed,  and  prosecution  dismissed. 

There  is  another  matter  raised  which 
might  be  mentioned;  that  Is,  the  sufficiency 
of  the  evidence,  even  if  the  law  was  In  force. 
Bruce  and  Ray  were  strangers  and  met  at 
the  hotel.  Ray  says  that,  when  he  stepped 
on  the  front  gallery,  defendant  Brace  was 
sitting  there.  He  bad  never  seen  him  before. 
"He  remarked  to  me,  'You  look  hot'  I  re- 
plied, 'Tea,  I  have  been  unloading  horses, 
and  have  been  perspiring  freely.'  He  aaked 
me  where  I  was  from,  and  I  told  him."  It 
seems  that  witness  was  from  Nolan  coonty. 
and  had  Just  reached  town  with  his  horses. 
"We  talked  for  a  while.  Witness  remarked 
that  he  frequently  shipped  horses  to  Ten- 
nessee, through  Memphis.  Defendant  re- 
marked that  he  had  an  uncle  living  In  Mem- 
phis; that  his  name  was  Bruce.  Witness 
says,  'Thomas  S.  Bruce  &  Co.  7  Defendant 
said,  'Yes.'  Witness  then  informed  defend- 
ant that  he  knew  his  uncle  well  and  bad 
done  business  with  him,  and  had  his  name 
and  address  in  his  pocket  Defendant  then 
gave  me  a  circular  or  order  blank,  and  re- 
marked, 'I  have  no  card,  but  this  Is  the 
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baslness  I  am  engaged  In.'  I  read  the  dr- 
cnlar  or  order  blank  and  banded  It  back  to 
him.  He  remarked,  'Keep  it,  yon  may  need 
It  for  fntnre  reference.'  I  tben  put  It  in 
my  pocket  walked  Into  my  room,  got  one  of 
my  letter  heads,  witb  a  picture  of  a  borse  on 
It,  with  my  name  and  address —  My  bnsl- 
ness  is  a  horse  dealer.  I  handed  the  letter 
head  to  him,  and  said  to  him,  'I  have  no 
cards,  bnt  this  Is  my  name  and  business.' 
At  the  time  defendant  handed  me  the  order 
blank,  nor  at  any  other  time,  did  he  say  any- 
thing abont  my  buying  whisky.  He  never 
did  ask  me  to  buy  or  order  any  whisky 
from  him.  In  fact,  he  never  mentioned 
whisky  to  me  at  any  time.  When  I  handed 
him  my  letter  head,  I  did  not  mean  to  solicit 
him  to  buy  a  horse  from  me.  I  said  nothing 
of  the  kind  to  him.  I  simpy  remarked  I 
had  no  card."  These  are  tbe  facts.  We 
do  not  understand  how  these  facts  could 
be  tortured  into  soliciting  an  order  for  the 
shipment  of  whisky,  even  if  the  law  was 
valid. 

The  judgment  is  reversed,  and  the  pros- 
ecution ordered  dismissed. 

BROOKS,  J.,  dissents  on  the  law,  bat  be- 
lieves the  facts  are  Insufflcient 


CARTER   T.    8TATB. 

<Ooart  of  Criminal  Appeals  »(  Texas.    Uareb 
14,  1900.) 

Appeal  from  Orayson  County  Court;  Q.  P. 
Webb,  Judge. 

Jim  Carter  appeals  from  a  conviction.  Be- 
Tersed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  prosecuted 
and  convicted  for  soliciting  orders  for  the 
sale  and  delivery  of  Intoxicating  liquors  In 
local  option  territory,  under  tbe  act  of  the 
Twenty-Ninth  Legislature  (Laws  1905,  p.  379, 
c.  159).  The  majority  of  this  court  In  Ex 
parte  Massey  (decided  at  the  recent  Tyler 
term)  92  S.  W.  10S6,  held  that  this  act  of  the 
Legislature  was  unconstitutional.  This  be- 
ing true^  the  Judgment  Is  reversed,  and  the 
inrosecutlon  ordered  dismissed. 


WARB  V.  STATB. 
(Oonrt  of  Criminal  Appals  of  Texas.    Feb.  28, 

1.  Cbhurai.  L^w  —  Cortinuanck  —  Abskht 

WiTBXSS. 

On  a  prosecution  for  murder,  a  continuance 
dionld  have  been  granted  in  order  to  procure 
the  testimony  of  defendant's  wife,  where  it  ap- 
peared that  it  would  be  proved  by  her  th'at 
deceased  had  told  her  that  he  Intended  to  kill 
defendant's  calf  and  also  defendant,  and  that  she 
had  told  defendant 

[Bd.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Crhninal  Law,  {  1823.] 


2.  Wrrmsaxs— iHPKAOHiiia  Own  Wrraxss. 

Wliere  a  witness,  who  had  testified  before 
the  grand  jury  aa  to  incriminating  statements 
made  by  accused,  Informed  counsel  for  the  state 
before  the  trial  that  he  had  been  mistaken  and 
that  be  could  not  so  testify  on  the  trial,  It  was 
error  to  permit  the  state  to  show,  after  the  wit- 
ness had  denied  the  making  of  the  Incriminating 
statements,  what  he  had  testified  to  before  the 
grand  jury  and  the  facts  concerning  his  deter- 
mination that  he  was  then  mistaken. 

[Bd.  Note. — For  cases  in  point,  see  voL  CO, 
Cent.  Dig.  Witnesses,  f  1214.] 

8.  Cbhukai.   Law— Afpka]>-Hab)iue8S   Bb- 

BOB— Aniiission  or  EjVidence. 

Inasmuch  as  such  evidence  could  not  be 
introduced  to  Impeach  the  witness,  the  limita- 
tion by  the  court  of  its  purpose  to  that  effect 
did  not  cure  the  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent  Dig.  Criminal  Law,  |  8141.] 

4.  Sa»m!— EviDKNCB— Pbbvious  PBOSXCITrlOII. 
On  a  prosecution  for  murder,  it  was  error 
to  require  defendant  to  testify  on  cross-exam- 
ination tliat  he  was  tried  alMut  20  years  before 
on  a  charge  of  murder;  the  occurrence  being  too 
remote. 

[Ed.  Note. — For  cases  In  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |  ^.] 

6.    HOKIOIOE   —    Marblattohtkb  —  Instbuo- 
TIONS. 

On  a  prosecution  for  murder,  though  the 
court  cliarged  that  an  assanit  and  battery  pro- 
ducing pain  and  bloodshed  was  adequate  cause 
for  manslaughter,  in  applying  the  law  to  the 
facts  the  court  shanld  nave  instructed  that  if 
deceased  made  an  unlawful  assault  on  plaintiff 
and  struck  him,  causing  pain  and  bloodshed, 
it  was  adequate  cause,  and  in  view  of  such 
cause,  or  such  cause  in  connection  with  all 
the  facts,  defendant's  mind  was  excited  and  hs 
was  rendered  Incapable  of  cool  reflection,  and 
in  such  condition  shot  deceased,  he  would  be 
guilty  of  no  higher  crime  than  manslaughter. 
[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Homicide,  |  006.] 

6.  Sahb— Abquiiknt  of  Courbxi.. 

Where,  on  a  prosecution  for  murder,  counsel 
tor  the  state  called  defendant  an  assassin  In 
ills  argument  the  court  should  have  restrained 
him,  and  Informed  the  jury  not  to  regard  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1679.] 

Appeal  from  District  Court,  Kaufman 
County;  3.  B.  DlUard,  Judge. 

Joe  Ware  was  convicted  of  murder  In  tho 
second  degree,  and  he  appeals.    Reversed. 

N.  B.  Morris  and  Young  &  Adams,  for  ap- 
pellant J.  S.  Woods,  Co.  Atty.,  and  Howard 
Martin,  Asst  At^.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  fixed  at  confinement  in  tbe  peni- 
tentiary for  a  term  of  15  years. 

Tbe  statement  of  facts  shows  that  there 
was  ill  feeling  between  the  parties  antedating 
the  homicide.  About  two  we^s  before  tbe 
homicide,  deceased  shot  the  dog  of  appellant, 
and  this  intensified  the  feeling.  A  day  or  two 
before  the  killing,  there  was  some  trouble 
about  a  calf  of  appellant  getting  into  the 
Inclosure  of  deceased.  Deceased  made  com- 
plaint to  tbe  wife  of  appellant  in  regard 
thereto,  and  in  that  connection  made  threats 
against  appellant    It  was  also  proven  by  the 
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state  that  appellant  used  threats  against  de- 
ceased. On  the  day  of  the  homicide  about 
noon,  deceased  and  appellant  met  at  the  post 
o£Sce  in  the  little  town  of  Tolosa;  deceased 
being  in  the  post  office  when  appellant  came. 
SeTeral  other  parties  were  also  present  The 
parties  spoke  to  each  other.  Deceased  was 
getting  his  mail,  and  appellant  asked  the  post- 
master while  looking  in  the  W's  to  see  if  he 
had  anything.  As  soon  as  they  were  through 
with  the  mail  matter,  deceased  asked  appel- 
lant about  his  calf  getting  into  his  inclosure, 
and  an  altercation  ensued  between  them  in 
regard  thereto.  As  the  parties  waxed  warm, 
deceased  reminded  appellant  that  they  were 
in  the  post  office.  Appellant  thereupon  told 
deceased  he  could  come  out  of  the  post  office, 
and  started.  Deceased  followed  him  to  the 
door,  and  the  altercation  continued.  There 
was  a  buggy  standing  near  the  post  office, 
and  the  parties  got  near  to  it  as  they  were 
quarreling.  Appellant,  among  other  things, 
told  deceased,  that  it  was  a  damn  cowardly 
trick  to  kill  his  dog;  and  deceased  told  him 
his  dog  was  sucking  eggs.  Appellant  said  It 
was  a  damn  lie.  At  this  juncture  some  of 
the  witnesses  say  that  appellant  stru<&  de- 
ceased first  with  a  newspaper,  which  he  had 
In  Ms  hand;  but  a  majority  of  the  witnesses 
state  that  deceased  struck  the  first  blow,  hit- 
ting appellant  over  the  head.  Deceased  being 
a  larger  and  stronger  man  than  appellant,  in 
the  fight  which  ensued  he  soon  obtained  the 
advantage,  and,  according  to  the  testimony, 
was  beating  appellant  over  the  head  and  had 
him  stooped  over.  Appellant  drew  his  pistol, 
and  shot  deceased  in  the  bowels.  Inflicting  a 
mortal  wound,  from  which  he  died  in  about  30 
bourts.  This  Is  a  sufficient  statement  of  the 
facts  to  discuss  the  assignments. 

Appellant  made  a  motion  for  continuance 
on  account  of  the  absence  of  his  wife.  It 
appears  that  diligence  was  used  to  procure 
her  testimony,  but  she  was  sick  at  the  time. 
This  Is  appellant's  second  application  for  con- 
tinuance. It  occurs  to  us  that  the  testimony 
of  this  witness  was  of  a  material  character; 
it  being  proposed  to  prove  by  her  that  in  con- 
nection with  the  deceased  speaking  to  her 
'  about  the  cairs  depredations  on  his  property, 
tbat  he  said,  he  Intended  to  kill  the  calf,  and 
also  kill  the  defendant  That  she  told  her  hus- 
band of  this.  This  was  a  day  or  two  before 
the  homicide.  The  continuance  should  have 
been  granted. 

During  the  trial,  after  the  state  had  rested 
its  case  In  chief,  and  after  defendant  had  tes- 
tified  as  a  witness  In  his  own  behalf,  the 
state  called  as  a  witness,  B.  L.  Dixon,  and 
asked  him  if  immediately  after  the  shooting, 
and  while  en  route  from  Tolosa  to  Kaufman, 
defendant  made  any  statement  to  him  in  re- 
gard to  the  killing,  and  he  answered  that  he 
did  not  Whereupon  the  assistant  county  at- 
torney asked  said  witness  If  he  had  not  tes- 
tified before  the  grand  jury  to  the  effect  that 
defendant  stated  be  would  have  shot  deceased 


I 


again,  and  would  bave  killed  him  if  Us  (de- 
fendant's) pistol  had  not  snai)ped.  And  be 
answered  that  he  did  make  such  statement 
but  he  was  mistaken,  and  in  thinking  over 
the  matter,  immediately  after  leaving  the 
grand  jury  he  discovered  his  mistake,  and 
sought  a  neighbor  and  desired  to  correct  the 
same;  and  was  informed  that  be  could  do 
so  at  the  trial  Tbat  before  the  trial  he  also 
informed  counsel  for  the  state  tbat  he  was 
mistaken  as  to  said  matt^:.  All  of  this  pro- 
cedure was  objected  to  on  the  ground  that 
the  questions  propounded  were  leading,  and 
no  necessity  was  shown  for  having  the  wit- 
ness' memory  refreshed  by  the  proceeding  be- 
fore the  grand  jury;  and  that  said  statement 
of  the  defendant  before  the  grand  jury  could 
not  bind  defendant  and  could  only  be  used  by 
appellant  for  the  purpose  of  impeaching  the 
witness,  and  he  being  a  state's  witness  he 
could  not  be  Impeached  by  the  state  by  show- 
ing that  he  had  made  a  statement  before  the  one 
he  had  made  in  court,  unless  he  had  testified  to 
something  injurious  to  the  state's  interest  All 
of  which  objections  were  overruled  by  tbe 
court,  and  the  witness  compelled  to  testify 
as  aforesaid.  In  connection  with  the  witness' 
testimony,  the  statements  made  before  the 
grand  jury  were  permitted  to  go  before  the 
Jury.  In  our  opinion,  the  objections  of  tbe 
appellant  should  bave  been  sustained.  It  Is 
competent  where  tbe  witness  may  bave  de- 
ceived the  party  calling  him.  If  he  testifies  to 
some  fact  Injurious  to  that  side,  to  impeach 
such  witness;  but  here  it  seems  that  the  wit- 
ness became  cognizant  of  his  mistake  in  his 
testimony  before  the  grand  jury  almost  Im- 
mediately. He  is  shown  to  bave  notified 
other  parties  of  his  mistake,  and  wished  to 
correct  it;  and  the  attorneys  representing  the 
state  were  also  notified  of  his  mistake,  and 
that  he  would  not  testify  as  he  had  testified 
before  the  grand  jury.  CJonsequently  in  the 
attitude  this  witness  occupied  before  the  court 
he  could  not  be  impeached,  by  showing  direct- 
ly or  indirectly  that  he  bad  made  a  statement 
before  the  grand  jury  different  from  his  tes- 
timony. He  gave  no  testimony  Injurious  to 
the  state,  but  simply  failed  to  testify  to  a 
fact  for  the  state.  We  believe  the  testimony 
was  calculated  to  Injure  appellant  It  was 
a  recitation  of  matters  that  showed  both  care- 
lessness on  the  part  of  appellant  as  well  as 
malice;  and  If  witness  had  testified  to  it  it 
would  have  been  important  The  fact  ttiat  it 
was  shown  to  tbe  jury  that  he  made  such 
statement  before  the  grand  Jury  was  liable 
to  Impress  the  jury  with  the  idea  that  perhaps 
the  fact  was  true,  and  witness  was  equivocat- 
ing. Jenkins  v.  State,  76  &  W.  312,  8  Tex. 
Ct  Rep.  182;  Bailey  v.  State,  87  Tex.  Or.  B. 
579,  40  S.  W.  281;  Gill  v.  State,  36  Tex.  Or. 
B.  589,  38  S.  W.  190;  Drake  v.  State,  29  Xex. 
Appw  276,  15  S.  W.  725;  Thomas  t.  State,  14 
Tex.  App.  70;  White  v.  State,  10  Tex.  App. 
381.  The  fact  that  this  testimony  could  not 
be  introduced  before  the  jury  to  impeach  tbe 
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witness,  the  limitation  of  the  court  of  its  pur- 
I>08e  to  that  effect,  would  not  ciire  the  error. 

While  appellant  was  on  the  stand,  over  ob- 
jections of  bis  counsel,  and  on  cross-ezamina- 
tlon  by  the  state,  be  was  required  to  testify 
that  about  20  years  before  this  trial,  be  was 
tried  In  the  state  of  Mlsslsslx^pl,  before  an 
-ezamlng  court  on  a  charge  of  murder.  This 
was  Improper,  and  not  authorized  by  law; 
being  too  remote  In  point  of  time.  Wesley  t. 
State,  86  8.  W.  802,  12  Tex.  Ct  Rep.  462; 
Bowers  t.  State,  71  S.  W.  284,  6  Tex.  Ct  Rep. 
428:  Carroll  t.  State,  32  Tex.  Or.  B.  431,  24 
S.  W.  100,  40  Am.  St.  Rep.  786;  Greenleaf  on 
Bt.  S  469;  Wharton's  Cr.  Bv.  |g  474,  476. 

We  have  examined  the  court's  charge  on 
provoking  the  difficulty,  and  while  we  believe 
on  another  trial  the  court  should  be  a  little 
more  explicit  In  applying  the  law  to  the 
facts,  and  tell  the  Jury  that  they  must  believe 
that  aiH;>elIant  not  only  used  words  and  con- 
duct calculated  to  provoke  a  difficulty,  but 
that  he  must  have  intended  to  so  provoke  It, 
yet  considering  the  entire  chaise  of  the  court, 
we  do  not  believe  there  was  error  which 
would  require  a  reversaL  Consequently  the 
court  was  not  called  upon  to  give  the  request- 
ed charges  nnmbeis  1  and  2. 

The  charge  of  the  court  on  manslaughter  Is 
criticised,  because  it  Is  in  the  abstract,  and 
the  law  is  not  applied  to  the  fitcts.  It  oc- 
-cnrs  to  us  that  this  criticism  Is  proper.  As 
we  take  It,  appellant's  contention  so  far  as 
manslaujiiter  is  concerned,  was  that  an  as- 
sault on  blm  causing  pain  or  bloodshed,  was 
adequate  cause;  and  in  connection  therewith, 
the  Jury  could  look  to  all  the  facts  and  dr- 
■cnmstances  in  evidence  tending  to  illustrate 
and  intensify  said  cause.  The  Jury  are  told 
In  the  definitions,  that  an  assault  and  battery 
producing  pain  or  bloodshed,  is  adequate 
cause;  but  in  applying  the  law  to  the  facts, 
the  court  should  have  instructed  the  Jury,  If 
they  believed  deceased  made  an  unlawful  as- 
sault on  appellant  and  struck  him,  causing 
pain  or  bloodshed,  that  in  law  was  adequate 
causey  and  if,  in  view  of  such  cause,  or  such 
cause  in  connection  with  all  the  antecedent 
facts  and  circumstances,  the  Jury  believed  ap- 
pellant's mind  was  excited,  and  he  was  rendered 
Incapable  of  cool  reflection,  and  in  such  con- 
dition shot  deceased,  he  would  be  guilty  of  no 
higher  grade  of  oifense  than  manslaughter. 

We  do  not  deem  it  necessary  to  discuss  the 
assignments  with  referoice  to  the  argument 
of  counsel  for  the  state,  further  than  to  say 
that  the  county  attorney  should  not  have  used 
the  epithet  of  "assassin"  against  defendant  in 
bis  argument,  and  the  court  should  have 
promptly .  restrained  him,  and  informed  the 
Jury  not  to  regard  said  remark.  Kugadt  v. 
State,  88  Tex.  Cr.  R.  681,  44  8.  W.  989;  Mor- 
ris V.  State,  89  Tex.  Cr.  871,  46  8.  W.  263; 
Byrd  v.  State,  39  Tex.  Cr.  609,  47  8.  W. 
721. 

For  the  errors  discussed,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


ST.    CT.AIR   T.    STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
14,  1906.) 

L   HOUICIDE— BVIDENCa— CaABACTBB    OF     DE- 
CEASED. 

Witness  for  defendant  having  testified  that 
deceased  was  a  quarrelsome  man,  and  it  being 
elicited  on  cross-examination  that  witness  and 
deceased  had  quarreled,  it  was  error  to  permit 
all  the  details  of  such  quarrel  to  be  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  |  39a] 

2:  Witness— iKPEAOHKBMT  —  CoKFETKNCT  or 
Evidence. 

Where  a  witness  testified  that  he  had  per- 
formed a  certain  amoimt  of  work  while  the 
flght  resulting  in  the  homicide  was  In  progress, 
and  it  was  sought  to  Impeach  him  by  evidence 
of  contradictory  statements,  it  was  error  to  per- 
mit the  impeaching  witnesses  to  go  into  matters 
))eyond  the  scope  of  the  predicate  laid  and 
detail  conversations  relating  to  the  entire  dif- 
ficulty. 

5.  Cbiminai.  Law— TbiaI/— Obdeb  of  Pboov. 

No  error  was  shown  by  the  exclusion  of 
evidence  to  show  the  character  of  the  deceased, 
where  the  offer  was  made  before  the  details 
of  the  killing  were  admitted  and  before  it  had 
appeared  that  deceased  had  made  threats  against 
defendant. 

4.  Homicide— iNSTBUcnons  —  ABAKDonMENT 
OF  Difficulty  bt  Deceased. 

An  instmction  that  if  deceased  alMndoned 
the  difficulty  and  the  accused,  so  understand- 
ing it,  then  fired  and  killed  deceased,  he  could 
not  plead  justification,  was  insufflcient,  without 
further  stating  the  law  applicable  to  the  degree 
of  the  crime. 

6.  Same— Seu-Defeksb— Thbbatb. 

An  instruction  that  if  defendant  had  been 
informed  of  threats  of  violence  by  the  deceased, 
and  at  the  meeting  deceased  had  manifested 
an  intention  to  execute  his  threats,  "and  was 
warned  that  deceased  was  a  dangerous  man," 
the  right  of  self-defense  existed,  was  erroneous 
for  the  Injection  of  the  condition  quoted. 
6.  Cbiminai.  IjAW  —  Affeai.  —  Tbarscbipt  of 
Evidence. 

The  narrative  form  of  perpetuating  evi- 
dence for  appeals  is  the  better  practice,  ordi- 
narily, and  is  not  a  Tiolation  of  the  act  giving 
the  right  to  send  up  the  stenographer's  report. 

Appeal  from  District  Court,  Collin  County; 
J.  M.  Pearson,  Judge. 

J.  W.  St  Clair  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Reversed. 

Abemathy  &  Mangum  and  Abemathy  & 
Abernathy,  for  appellant  R.  C.  Merrltt  Co. 
Atty.,  and  Howard  Martin,  Asst  Atty.  Oen., 
tor  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  mturder  in  the  second  degree,  with  seven 
years'  confinement  In  the  penitentiary  alloted 
as  the  punishment 

Langham  testified  to  the  general  reputa- 
tion of  the  deceased  as  being  a  quarrelsome 
man,  and  that  of  defendant  as  being  a  rea- 
sonably peaceful  citizen.  The  state,  on 
cross-examination,  then  asked  witness,  If  he 
bad  ever  beard  of  deceased  having  a  quar- 
rel with  any  one.  Witness  answered  that 
deceased  and  he  had  bad  such  quarrel.  Over 
objection  of  appellant,  the  details  of  the 
ti-ouble  between  the  witness  and  deceased 
was  gone  Into  before  the  Jury;   and    that 
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qnarrel  alao  Involved  the  son-ln-Iaw  of  Lang- 
bam,  Mllford.  Mllford  was  also  placed  on 
the  stand  by  the  state  and  permitted  to  go 
at  great  length  Into  the  details,  reasons,  and 
■whys  and  wherefores  of  the  quarrel  between 
Langham  and  himself  on  one  side,  with  the 
deceased  on  the  other.  Objections  were 
urged  to  the  introduction  of  this  testimony, 
which  ought  to  have  been  sustained. 

Felix  Howard  was  a  witness  for  the  state. 
On  cross-examination  he  testified  that  he 
was  burning  stalks  and  had  burned  three 
piles  of  stalks  during  the  fight  He  was 
then  asked  how  many  piles  of  stalks  he  put 
up  during  the  fight;  and  he  answered  that  he 
never  put  up  any.  The  predicate  was  then 
laid  to  impeach  him  by  'Squire  Beckham,  to 
the  effect,  that  he  had  stated  to  Beckham, 
that  he  had  piled  up  a  half-dozen  armfuls 
while  the  shooting  was  going  on.  He  denied 
this,  and  stated  that  be  did  not  pile  any 
stalks  while  the  difficulty  was  In  progress; 
and  the  defendant  thereupon  called  Beck- 
ham, who  testified  that  he  heard  Felix  How- 
ard state  that  he  kept  on  piling  stalks  while 
the  shooting  was  going  on,  and  he  thought 
he  piled  a  half-dossen  armfuls  during  Its  prog- 
ress, and  that  he  called  the  boys  attention 
to  It,  and  he  repeated  the  statement;  that 
the  statement  was  made  on  Sunday,  after 
.  the  shooting  in  the  back  of  the  bank  build- 
ing at  Blue  Ridge.  It  was  also  stated,  while 
this  examination  was  In  progress,  that  Ab- 
emathy,  of  counsel  for  the  defense,  had  re- 
quested Beckham,  justice  of  the  peace,  to 
be  present  so  that  no  advantage  would  be 
taken  by  the  boy,  Felix  Howard,  when  he 
made  his  statement  to  AJbemathy.  The 
state,  upon  cross-examination  of  Beckham, 
went  into  all  of  the  details  of  the  conversa- 
tion with  Howard,  in  regard  to  the  difficulty 
between  deceased  and  defendant,  which  cov- 
ers several  pages  of  the  transcript,  and 
about  matters  independent  of  and  foreign  to 
the  impeaching  evidence,  and  covering  the 
entire  difficulty  between  appellant  and  de- 
ceased. It  Is  not  necessary  here  to  detail 
this;  It  Is  too  voluminous.  Suffice  it  to  say 
that  It  covered  largely  the  statement  of  the 
boy,  Felix  Howard,  to  Beckham  and  Aber- 
nathy  In  regard  to  the  entire  difficulty,  re- 
sulting in  the  death  of  Cundlff.  This  testi- 
mony, as  well  as  that  In  the  previous  bill 
of  exception,  should  not  have  gone  to  the 
Jury.  We  deem  it  unnecessary  to  go  into  a 
discussion  of  the  matters,  as  the  authorities 
are  numerous,  to  the  effect,  that  the  Impeach- 
ing testimony  must  conform  to  the  pred- 
icate laid,  and  not  go  out  Into  other  matters. 
Red  V.  State,  39  Tex.  Cr.  R.  424,  46  S.  W. 
408;  Messer  v.  State  (Tex.  Cr.  App.)  63  & 
W.  644. 

Bills  of  exception  were  reserved  to  the 
refusal  of  the  court  to  permit  appellant  to 
prove  the  reputation  of  the  deceased.  The 
qualification  of  the  court  to  these  bills, 
states,  that  this  testimony  was  offered  be- 
for*  the  details  of  the  killing  were  admitted 


In  evidence,  and  before  it  was  shown  that 
threats  had  been  made  by  deceased  against 
appellant  As  qualified  by  the  court,  we  be- 
lieve the  exception  was  not  well  taken.  Tbe 
bills  do  not  show  that  after  proving  tbe 
threat,  the  same  testimony  was  again  of- 
fered. The  record,  however,  contains  testi- 
mony fully  showing  the  threats  of  deceased 
against  appellant,  and  this  testimony  forms 
the  basts  of  some  of  the  charges  given  by 
the  court 

There  are  some  exceptions  reserved  to  tbe 
conduct  of  the  prosecution  during  tbe  trial. 
As  the  case  will  be  reversed  on  other 
grounds,  we  pretermit  a  discussion  of  these 
bills.  There  seems  to  have  been  considerable 
wrangling  and  discussion  along  the  line  of 
sidebar  remarks  and  animadversions  and 
criticism  among  the  attorneys.  Such  mat- 
ters and  "conduct .  ought  to  be  promptly  re- 
strained by  the  trial  court  We  fully  appre- 
ciate the  fact  that  attorneys  In  their  earnest- 
ness In  advocating  their  cause  become  heat- 
ed, and  often  go  beyond  the  case;  but  tbe 
court  should  promptly  exercise  authority. 
Such  conduct  Is  not  conducive  In  the  high- 
est sense  to  the  enforcement  of  the  law,  or 
In  strict  consonance  with  what  sbotUd  en- 
compass the  trial. 

Several  sections  of  the  court's  charge  are 
criticised  in  regard  to  manslaughter  and  self- 
defense,  and  the  failure  to  submit  special 
charges  In  regard  to  those  theories  of  tbe 
evidence.  Without  repeating  the  evidence 
and  going  Into  detail,  we  think  some  of  the 
criticisms  are  Just  and  correct  There  were 
adverse  theories  presented  by  the  evidaice; 
the  Issues  of  murder  In  the  second  degree, 
manslaughter,  and  self-defense,  and  self- 
defense  from  the  standpoint  of  actual  and 
apparent  danger,  as  well  as  the  standpoint 
of  communicated  threats.  The  issue  of 
abandonment  of  the  difficulty  by  deceased 
was  also  lu  the  case,  and  charged  upon  by 
the  court  This  portion  of  the  charge  In- 
formed the  Jury  that  If  deceased  abandoned 
the  difficulty,  and  appellant  so  understood  it, 
and  he  then  fired  upon  and  killed  deceased, 
he  could  not  plead  Justification.  This  la 
the  substance  of  tbe  charge  on  the  abandon- 
ment of  the  difficulty.  This  Is  not  sufficient 
If  appellant  was  acting  on  the  defensive, 
and,  while  engaged  In  the  difficulty,  deceased 
abandoned  the  difficulty,  and  appellant  so 
understood  It  and  he  then  shot  and  killed 
deceased  he  would  not  be  Justified.  But  he 
might  not  be  guilty  of  a  higher  offense  than 
manslaughter.  The  court  did  not  Instruct 
the  jury  what  would  be  the  law  applicable 
to  appellant's  case  under  this  condition  of 
things.  In  our  opinion.  If  tite  Jury  should 
find  that  defendant  was  acting  on  tbe  de- 
fensive, and  the  deceased  abandoned  the  diffi- 
culty, and  as  he  was  leaving.  If  the  jury 
should  find  he  was,  appellant  then  shot  him, 
knowing  or  realizing  that  deceased  liad 
abandoned  the  difficulty,  his  offense  would 
not  be  higher  than  manslHughter.    Am  tbe 
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charge  la  given  It  left  tbe  jury  to  ascertain 
for  themselves  of  what  offense  appellant 
would  be  gnllty  if  he  shot  after  deceased 
abandoned  the  dlfflcuty.  They  gave  appel- 
lant mnrder  in  the  second  degree.  If  tbe 
law  had  been  charged  it  might  not  have 
been  higher  than  manslaughter. 

There  is  another  question  In  regard  to 
this  abandonment,  also,  that  should  have 
been  charged  more  favorably  to  appellant 
The  defensive  theory  was  that  there  was 
no  abandonment,  and  there  being  evidence 
of  the  fact  that  appellant  was  approaching 
a  tree,  and  that  this  was  only  fDr  the  pur- 
pose of  getting  a  better  vantage  ground 
from  which  to  carry  on  tbe  battle.  If  tbe 
Jory  should  believe  this  state  of  fact,  then 
there  would  be  no  abandonment  of  the  diffl- 
cnlty,  and  appellant's  right  of  self-defense 
would  be  in  no  manner  abridged.  Of  course, 
in  a  dlfBculty  like  the  one  detailed  in  this 
evidence,  matters  and  occurrences  move  in 
rapid  succession;  and  if  there  was  an 
abandonment  at  all,  or  if  appellant  was 
approaching  the  tree  for  the  purpose  of 
getting  a  vantage  groimd,  It  must  have  been 
done  in  an  almost  incredioly  short  space  of 
time.  Tbe  rapidity  of  tbe  movements  of 
tbe  parties,  and  tbe  shortness  of  a  diffi- 
culty of  this  character,  where  self-defense, 
manslaughter  and  abandonment  of  tbe  diffi- 
culty all  congregate  within  a  moment  or 
two  of  time,  would  call  on  the  court  to  be 
specifically  certain  with  reference  to  the  law 
when  those  Issues  are  set  forth  in  the  charge. 

We  would  call  attention,  also,  to  another 
phase  of  the  charge  on  self-defense.  Tbe 
twenty-fourth  snbdivision  of  the  charge, 
which  pertains  to  self-defense,  is  as  follows ; 
"On  the  other  hand,  if  you  find  and  believe 
from  the  evidence,  that  prior  to  the  killing, 
J.  A.  Cundifl  bad  made  threats  to  kill  or 
Inflict  serious  personal  violence  upon  the  de- 
fendant, J.  W.  St  Clair,  and  you  further  be- 
lieve from  the  evidence  that  J.  W.  St  Clair, 
before  the  killing,  was  informed  of  said 
threats,  and  was  warned  that  Cundiff  was  a 
dangerous  man;  and  you  further  believe  from 
tbe  evidence  that  on  the  occasion  of  the  kill- 
ing that  J.  A.  Cundiff  used  words  or  did  acts, 
or  used  words  and  did  acts  which  Indicated 
8  purpose  and  intention  on  the  part  of  Cun- 
diff to  carry  said  threats  into  execution,"  etc. 
This  charge  Is  criticised  because  it  coupled 
the  right  of  self-defense  with  the  fact  that 
appellant  was  warned  Cundiff  was  a  danger- 
ous man.  In  other  words,  that  the  law  of 
self-defense  was  curtailed  by  tbe  fact  that  de- 
ceased was  a  dangerous  man.  It  is  too  re- 
strictive, or  rather  it  is  a  burden  upon  self- 
defense  which  the  law  does  not  Justify.  The 
statute  authorizes  the  slayer  to  act  in  self- 
defense  where  threats  have  been  communicat- 
ed to  the  slayer;  and  the  party  slain  at  tbe 
time  of  the  difficulty  did  some  act  manifest- 
ing his  intention  to  execute  the  threat  It 
l8  not  necessary  that  he  be  a  dangerous  man. 
It  is  true  that  the  statute  authorizes  the  in- 
troduction of  evidence  that  deceased  was  ■ 


violent  and  dangerous  man,  but  It  does  not 
make  the  right  of  self-defense  depend  upon 
that  fact  It  depends  upon  the  fact  that  the 
deceased  did  some  act  manifesting  his  inten- 
tion to  execute  the  threat  The  evidence  in 
regard  to  the  dangerous  character  of  the  de- 
ceased is  introducable  as  evidence,  in  the  case 
to  be  weighed  by  the  Jury.  The  slayer  would 
have  as  much  right  to  act  in  self-defense 
if  his  life  was  in  danger,  either  actually 
or  apparently,  whether  deceased  was  or  not 
a  dangerous  man,  and  the  right  of  self-defense 
is  not  curtailed  by  reason  of  the  fact  that  de- 
ceased was  not  known  as  a  dangerous  man. 

There  are  over  40  questions  presented  for 
revision.  Including  those  discussed.  Many  of 
them  we  deem  unnecessary  to  be  reviewed. 
Among  other  things  stated  in  the  motion  for 
new  trial  is  the  misconduct  of  the  Jury,  as 
well  as  the  further  fact  that  on  several  oc- 
casions separation  occurred.  The  evidence 
in  r^ard  to  this  is  voluminous,  covering 
nearly  100  pages.  But,  in  view  of  the  dispo- 
sition made  of  the  case,  these  matters  am 
not  discussed.  Nor  is  the  further  question 
in  regard  to  the  formation  of  the  Jury  and 
the  manner  of  selecting  and  summoning  the 
special  venire,  as  it  will  not  occur  upon  an- 
other trial. 

This  record  contains  nearly  SOO  pages  of 
rather  closely  tsrpewrltten  matter,  and  it  oe- 
cnrs  to  us  that  the  salient  features  necessary 
for  the  disposition  of  It  on  this  appeal  might 
have  been  easily  placed  within  200  pages;  at 
least  in  a  much  smaller  ccHnpass  than  was 
done.  It  places  upon  this  court  a  very  great 
burden,  and  an  onnecessary  one,  to  go 
through  such  tremendous  records  to  review 
a  few  questions,  when  they  could  have  been 
easily  presented  by  being  properly  and  Ju- 
diciously stated.  We  make  the  suggestion 
that  in  preparing  records  for  appeal  to  this 
court  they  be  made  up  entirely  with  the 
view  of  presenting  concisely  and  succinctly, 
yet  fully,  the  questions  to  be  decided,  omit- 
ting all  unnecessary  details.  It  Is  true  that, 
under  tbe  recent  act  of  the  Lieglslature,  the 
right  Is  given  to  send  up  the  stenographic 
report  and  perhaps  in  some  Instances  this 
may  be  necessary,  but  such  cases  are  or  ought 
to  be  rare  occurrences.  Tbe  "narrative" 
form  of  perpetuating  the  evidence  for  appeals 
is  tbe  better  practice,  and  Is  not  In  violation 
of  the  recent  act  of  the  Legislature,  when 
attorneys  and  the  court  below  see  proper  to 
do  BO.  Of  course  we  would  not  undertake  to 
criticise  their  action  In  this  respect;  but, 
where  this  practice  can  be  avoided,  we  sug- 
gest that  it  be  done.  The  crowded  condition 
of  our  docket  renders  It  now  almost  ImjTos- 
slble  for  this  court  to  dispose  of  the  rapidly 
increasing  appeals.  These  suggestions  are 
made  in  order  that  trial  courts  and  attor- 
neys may  be  of  assistance  In  the  rapid  dispo- 
sition of  appeals,  and  without  suggesting  or 
Intimating  that  any  right,  real  or  imaginary 
they  may  have,  shall  be  curtailed. 

For  the  errors  discussed,  the  Judgment  It 
reversed,  and  the  cause  remanded. 
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LEWIS  r.  SHEI3T  CX)UNTT. 
(Supreme  Ooart  o{  Tennessee.    May  12,  1906.) 

1.  Ariiials— Diseases— Destbuotion. 

Acts  1901,  p.  283,  c.  156,  authorizing  the 
state  live  stock  inspector  to  slaughter  any 
diseased  animal  when  the  public  safety  de- 
mands its  destruction,  renders  his  action  in 
destroying  an  animal  unquestionable  in  any 
subsequent  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  rol.  2, 
Cent.  Dig.  Animals,  {  82.] 

2.  CsBTiOBABi— Infebtob  Tbibcnals. 

Acts  1901,  p.  283,  c.  1S6,  authorizing  the 
stat»  live  stock  inspector  to  slaughter  any 
diseased  animal  in  the  interest  of  public  safety, 
provides  for  the  appointment  of  commissioners 
to  determine  the  animal's  value  and  makes  the 
same  county  charge.  Held,  that  the  judgment 
of  the  commissioners  may  be  reviewed  by  cer- 
tiorari to  the  circuit  court 

8.   ANIMAt»— DlBEABB— DSSTBUOnON. 

On  presentation  of  a  certificate  by  the 
commissioners  to  the  county  court  it  had  no 
jarisdiction  to  fix  for  itself  the  value  of  the 
animal. 

Appeal  ftom  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Heiakell,  Chancellor. 

Proceedings  by  Gillie  Lewis  against  Shelby 
county  to  recover  the  value  of  an  animal  de- 
stroyed by  the  state  live  stock  Inspector  un- 
der Acts  1901,  p.  283,  c.  156.  From  a  Judg- 
ment In  favor  of  claimant,  tbe  county  ap- 
peals.   Affirmed. 

Lee  Thornton,  for  appellant  X  8.  McKin- 
ley,  for  appellee. 

NIBL,  J.  Chapter  166,  p.  283,  of  tbe  Acts 
of  1901  Is  entitled  "An  act  to  prevent  the 
spread  of  communicable  diseases  among  do- 
mestic animals  in  the  state  of  Tennessee," 
•tc. 

Section  10  of  this  act  provides: 

"That  whenever.  In  the  opinion  of  the 
state  live  stock  inq>ector,  the  public  safety 
demands  the  destruction  of  any  animal,  or 
animals,  under  the  provision  of  this  act,  he 
shall,  before  ordering  the  killing  or  the 
slaughtering  of  the  same,  appoint  three  com- 
petent and  disinterested  freeholders,  who 
shall  be  affirmed  or  sworn  before  proceeding 
to  act,  and  they  shall  make  a  Just  and  true 
valuation  of  said  animal  or  animals  to  be 
so  killed  or  slaughtered,  and  in  valuing  shall 
consider  the  health  and  condition  of  the  an- 
imal when  killed,  and  they  shall  make  and 
deliver  a  written  certiflcate,  setting  forth  all 
the  essential  facts  In  the  case  to  the  lawful 
owner,  wlio  shall  present  the  same  for  pay- 
ment to  the  chairman  of  the  county  court  of 
the  county  in  wlilch  such  animal  or  animals 
are  so  killed  or  slaughtered,  and  the  same 
sliall  constitute  a  county  charge,  to  be  paid 
as  other  claims  against  the  county  are." 

Olllie  Lewis  was  the  owner  of  a  mule 
which  the  Inspector  examined.  Believing  it 
to  be  infected  with  glanders,  the  inspector 
appointed  three  persons,  in  accordance  with 
the  section  above  quoted,  to  place  a  valua- 
tion upon  the  mule,  before  he  caused  it  to 
be  slaughtered.    These  commissioners  valued 


the  mule  at  $60,  and  made  their  certiflcate 
accordingly.  This  certiflcate  was  presented 
to  the  quarterly  county  court  on  one  of  the 
regular  days  of  the  April  term  1906. 

Instead  of  accepting  the  certiflcate  as  final 
evidence  of  a  county  charge,  the  county  court 
instituted  an  inquiry  within  its  own  body,  to 
ascertain  the  true  value  of  tbe  mule.  After 
hearing  the  evidence  it  fixed  the  value  at 
$25,  and  declined  to  pay  any  further  sum. 

Thereupon  the  county  and  OilHe  Lewis 
made  up  an  agreed  case,  embodying  the  fore- 
going facts  and  brought  the  matter  before  the 
chancery  court  of  Shelby  county  for  adjudica- 
tion by  proper  legal  proceedings. 

The  chancellor  decreed  that  the  valnatlon 
fixed  by  the  commissioners  under  the  act  was 
conclusive,  and  could  not  be  inquired  into 
nor  questioned.  A  Judgment  was  thereupon 
rendered  in  favor  of  Gillie  Lewis  against  the 
county  for  $60.  From  this  Judgment  the 
county  has  appealed  and  assigned  errors. 

The  only  assignment  we  need  consider 
raises  the  question  as  to  whether  the  valua- 
tion fixed  by  the  commissioners  was  finaL 

We  are  of  opinion  that  the  Inspector  had, 
under  the  police  power,  the  right  to  destroy 
the  mule,  and  this  could  not  be  questioned 
in  any  subsequent  proceeding.  The  proceed- 
ings, however,  before  the  commissioners.  In- 
stituted for  the  purpose  of  flxhig  the  value 
of  the  mule  were  Judicial  in  their  nature. 
The  commissioners  constituted  one  of  tbe 
numerous  Inferior  tribunals,  created  by  Hie 
Legislature  from  time  to  time,  without  the 
grant  of  a  right  of  appeal  or  writ  of  error  to 
the  parties  concerned.  The  Judgments  of 
such  tribunals  may,  however,  still  be  review- 
ed. The  property  practice  in  such  a  case 
Is  an  application  to  the  circuit  court  fbr  a 
writ  of  certiorari.  Either  party  dissatisfied 
may  apply  for  this  writ  and  have  the  ques- 
tion re-examined  upon  the  merits  In  the  cir- 
cuit court.  The  scope  of  this  writ,  as  appli- 
cable to  inferior  tribunals  of  the  class  re- 
ferred to  herein,  will  be  found  fully  discnssed 
In  the  case  of  Staples  v.  Brown,  113  Tenn. 
639,  85  S.  W.  254. 

Neither  party  having  obtained  a  review  of 
the  Judgment  of  the  commissioners,  la  the 
only  manner  open  to  them,  it  most  be  treated 
as  final. 

The  action  of  tbe  county  court  in  attempt- 
ing to  fix  for  Itself  the  value  of  the  mole  was 
beyond  its  Jurisdiction. 

The  Judgment  of  the  chancery  court  wUl 
therefore,  on  the  grounds  stated  In  thia  opin- 
ion, be  affirmed. 


THOlfPSON  V.  FIDBLITT  WOT.  IJFB  INS. 
CO. 

(Supreme  Court  of  Tennessee.    May  19,  1906.) 

L  IHSUBAKOE  —  PBKMimU  —  DKUHQCFXnor— 

CouBsi  or  Business. 

There  were  thlrty-«Iz  premlniaa  due  od 
the  policy  sued  on  between  the  date  of  its 
issuance  and  Insured's  death.    Of  theas  aevea 
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"were  accepted  after  they  were  due,  and,  of 
the  seTen,  two  were  accepted  only  after  insured 
liad  executed  a  certificate  of  good  health.  Of 
the  remainiog  five,  two  were  forwarded  by 
loall  on  the  day  they  became  due,  and  three 
were  paid  and  accepted  after  due,  uncondition- 
ally, of  which  one  waa  paid  one  day  after  it 
waa  dne;  one  two  daya,  and  one  sent  by  mall 
to  the  home  office  of  defendant  one  day  after 
it  waa  due.  and  received  five  days  after  due. 
The  rerival  contracts  recited  that  the  policy 
had  become  forfeited  for  nonpayment  of  pre- 
miums, and  contained  an  express  agreement 
tliat  insured  should  pay  his  future  premiums 
promptly.  Held,  that  such  facts  were  insuffi- 
cient to  establish  an  habitual  course  of  dealing 
Justifying  insured  in  believing  that  the  insurer 
would  not  insist  on  a  forfeiture  of  the  policy 
for  failure  to  pay  premiums  at  maturity. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  28, 
Cent  Dig.  Insurance.  H  1057;  1718.] 

2.  Same — IimviJavttcx  m  Patkent. 

Mere  indulgences  in  the  payment  of  premi- 
ums do  not  constitute  a  waiver  of  the  condi- 
tion authorizing  forfeiture  for  nonpayment  of 
premiums  when  due. 

[Eld.  Note. — For  cases  in  point,  aee  voL  28, 
-Cent  Dig.  Insurance,  ||  106'^  1716.] 

8.  Samk  —  Paymkrt    or    PBEHimcs    atteb 
Death. 

A  course  of  dealing  between  Insurer  and 
Insured,  whereby  the  former  has  accepted  pay- 
ment of  premiums  after  maturity,  does  not 
-bind  it  to  accept  premiums  for  the  purpose 
of  avoiding  forfeitnre,  where  they  are  not  ten- 
dered until  after  insured's  death. 
4.  Sau— Pbehiums  Patablb  ir  InSTAI£- 
lacNTB— Condition  SxTBBBquKNT. 

Where  the  annual  premium  on  a  policy 
is  payable  fai  installments,  a  failure  to  pay 
«ny  installment  works  a  forfeiture,  though  the 
condition  be  construed  as  a  condition  subse- 
quent 
C  Same — Incontestabiuty. 

Where  a  policy  provided  that  it  should 
be  incontestable  after  three  years  if  the  pay- 
ments required  should  have  been  made  when 
^na,  such  clause  should  be  construed  to  mean 
that  the  policy  waa  incontestable  for  causes 
other  than  nonpayment  of  piemioms. 
fl.  Baioj— PouoT— CoNsninoTioN. 

An  insurance  policy  provided  that  if  the 
premiums  which  were  payable  onarterly  were 
paid  when  due,  the  Insurer  would  pay  to  the 
Insured's  representative  the  face  value  of  the 
policy  "less  the  balance  of  the  dues  for  the  cur- 
rent year  of  the  death  of  the  insured,"  and  anv 
indebtedness  of  insured  to  the  association,  fol- 
lowed by  a  provision  for  forfeiture  on  failure 
of  insured  to  pay  when  due  any  moneys  re- 
quired to  be  paid  under  the  policy.  Held,  that 
such  provisions  gave  the  insurer  the  right  to 
deduct  from  the  face  of  the  policy  installments 
not  dne  at  the  time  of  insured's  death  but  which 
became  due  during  the  current  year,  in  case 
insured  regularly  met  bis  payments  at  maturity, 
and  did  not  confer  on  insured  a  right  to  insure 
«nce  for  the  whole  current  year  on  the  payment 
of  installments  of  the  policy. 
7.  Saxs— Failubs  to  Pat  Oi.aih— PEnAXTiEa 

Where  plaintiff  was  not  entitled  to  recover 
tinder  a  policy,  she  could  not  recover  the  pen- 
alty prescribed  by  Acte  1901,  p.  2^  c  141, 
for  tne  insurance  company's  withholding  the 
amount  alleged  to  be  due  thereon. 

Appeal  from  Chancery  Court,  Shelby  Oonn- 
tr;  F.  H.  Heiakelt,  Chancellor. 

Action  by  M.  BL  P.  Thompeon,  as  admin- 
istratrix, agalnat  the  Fidelity  Mutual  Life 
Insurance  Company.  BVom  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 


Turley  &  Turley,  for  appellant  B.  Lee 
Bartels,  for  appellee. 

WILKES,  J.  This  is  a  suit  to  collect  a 
life  insurance  policy.  The  bill  upon  Its  face 
shows  that  the  Insured  died  In  default  of 
payment  of  the  last  premium.  Tha  com- 
plainant seeks  to  recover  upon  two  theories, 
one  that  there  was  a  course  of  dealing  be- 
tween the  insured  and  the  company  by  which 
the  insured  was  allowed  to  pay  his  premiums 
after  they  became  due,  and  in  consequence 
of  this  course  of  dealing  complainant  was 
led  to  believe  that  he  might  make  such  pay- 
ments within  30  days  after  they  became  due. 

The  last  payment  which  was  allowed  to  go 
by  default  was  due  December  30,  1904.  The 
Insured  was  then  absent  from  his  home  at 
Memphis,  and  In  his  last  sickness;  but  of 
this  the  company  had  no  notice. 

The  comx>any  mailed  notice  in  due  time 
and  In  the  usual  way  of  the  maturity  of  this 
premium,  but  It  was  never  received  by  Thomp- 
son or  his  wife,  or  any  one  else  for  him,  ao 
far  as  the  record  shows. 

The  policy  provides  as  follows: 

"The    Fidelity    Mutual    Life   Association, 

*  *  *  In  consideration  of  the  application 
for  this  policy,  which  is  made  a  part  hereof, 

*  *  *  and  the  i>ayment  to  said  associa- 
tion of  seven  and  «>/*<">  dollars  ($7.83)  npon 
the  thirtieth  days  of  the  montlis  of  March, 
June,  September,  and  December  In  every 
year,  for  a  period  of  twenty  years  from 
March  SOtb,  1896,  and  thereafter  in  the 
event  of  the  continuance  of  this  contract,  the 
payment  of  renewal  premiums  on  the  date 
aforesaid,  •  •  •  does  hereby  receive  Wil- 
liam T.  Thompson,  of  Memphis,  Tennessee, 
as  a  member  of  said  association,  and  issues 
this  policy  of  Insurance  and  hereby  promises 
to  pay  the  sum  of  twenty-flve  hundred  dol- 
lars to  the  administrators,  executors,  or  as- 
signs of  said  member  within  ninety  days  aft- 
er proof  of  death,"  etc.  •  •  •  "less  the 
balance  of  the  dues  for  the  current  year  of 
the  death  of  the  insured,  and  any  Indebted- 
ness of  the  member  to  said  association,  sub- 
ject, however,  to  all  the  requirements  here- 
after stated,  and  the  conditions  herein  in- 
dorsed, which  are  hereby  referred  to  and 
made  a  material  part  of  this  contract 

"(2)  Provided,  any  moneys  required  to  be 
paid  under  this  policy,  during  the  continu- 
ance of  this  contract,  must  be  actually  paid 
when  due  to  said  association;  •  •  •  oth- 
erwise, this  policy  shall  be  ipso  facto  null 
and  void,  and  all  moneys  paid  thereon  tOmW 
be  forfeited  to  the  said  association." 

The  policy  was  Issued  on  the  30th  of 
March,  1896,  and  delivered  to  the  insured  on 
April  8,  1896,  at  which  time  be  paid  the  ini- 
tial premium.  Tlie  insured  died  on  the  14th 
of  January,  1905,  in  default  In  the  payment 
of  the  premium  due  December  80,  1904.  On 
a  day  between  January  20  and  23,  1905,  a 
tender  of  the  premium   due  December  SO, 
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1004,  was  made  to  the  NasbTlUe  office  of  tlie 
defendant  At  that  time  the  company  was 
not  aware  tbat  Thompson  had  died,  and  tbat 
fact  was  not  communicated  to  It  at  the  time 
of  tender.  The  agent  In  charge  at  the  Nash- 
▼llle  office,  advised  the  party  making  the  ten- 
der tbat  it  could  not  be  accepted  because  it 
was  overdue,  unless  accompanied  by  a  certifi- 
cate of  good  health. 

At  the  time  the  policy  was  Issued,  the  In- 
surer bad  an  office  In  Memphis,  but  during 
the  summer  of  1900,  this  office  was  abolished, 
and  the  insvured  was  instructed  to  pay  his 
premiums  by  mail  to  Oie  NaEOiTille  office. 
The  subsequent  premiums  were  paid  to  the 
Nashville  office. 

There  were  thirty-six  premiums  due  upon 
the  policy  between  the  date  of  its  Issuance 
and  the  death  of  the  insured.  Of  these,  sev- 
en were  accepted  after  they  were  dua  Of 
these  seven,  two  were  accepted  only  when 
the  insured  had  executed  a  certificate  of 
good  health,  Of  the  five  remaining  pre- 
miums, two  were  forwarded  by  mail  to  the 
Nashville  office  on  the  day  they  became  due, 
thus  leaving  only  three  premiums  that  were 
paid  and  accepted  after  due,  unconditionally. 
Of  these  three  premiums  one  was  paid  one 
day  overdue,  one  two  days  overdue,  and  one 
sent  by  mail  to  the  home  office  one  day  after 
due,  and  received  five  days  after  due. 

The  evidence  shows  that  the  certificates  of 
health  executed  by  Thompson  and  the  re- 
vival contracts  recited  that  the  policy  bad  be- 
come forfeited  for  nonpayment  of  premiums 
at  maturity,  and  there  was  an  express  agree- 
ment on  the  part  of  the  insured  that  he  was 
to  pay  his  future  premiums  promptly.  The 
correspondence  that  passed  between  the  cash- 
ier of  the  Nashville  officer  and  the  Insured  in 
reference  to  the  premium  due  December  30, 
1000,  shows  that  it  was  necessary,  in  order 
to  protect  Thompson's  Insurance,  that  thecash- 
ier  should  pay  his  premiums  on  the  due  date, 
out  of  her  own  funds.  The  subsequent  cor- 
respondence between  the  cashier  of  the  same 
officer  and  Thompson,  In  reference  to  the 
premium  due  June  30,  1901,  made  known  to 
Thompson  that  his  policy  had  been  forfeited 
because  his  premium  was  not  paid  promptly, 
and  that  before  he  could  be  reinstated  It 
was  necessary  for  him  to  execute  a  health 
certificate. 

We  cannot.  In  view  of  the  evidence  in  re- 
gard to  the  payment  of  premiums  which  we 
find  In  'the  record,  conclude  that  there  was 
an  habitual  course  of  dealing  between  the  par- 
ties which  would  Justify  the  Insured  in  be- 
lieving that  the  company  would  not  Insist 
upon  a  forfeiture  of  the  policy  If  he  failed 
to  pay  bis  premiums  wlien  they  fell  due,  so 
as  to  bring  the  case  within  the  operation  of 
the  rule  laid  down  In  Insurance  Co.  v.  Hyde, 
101  Tenn.  396,  48  S.  W.  968;  Insurance  Co.  v. 
Bggleston,  96  U.  S.  GT2,  24  L.  Ed.  841. 

The  doctrine  is  there  laid  down,  that  any 
agreement  declaration,  or  course  of  dealing 
on  the  part  of  an  insurance  company  which 


leads  the  Insured  honestly  to  believe  tbat  by 
conformity  thereto  a  forfeiture  of  hl>  poUcr 
will  not  be  incurred,  followed  by  dne  com- 
formlty  on  his  part,  will  estop  the  company 
from  insisting  np(»i  a  forfeiture^  though  it 
may  be  claimed  under  the  express  letter  of 
the  contract 

As  was  said  by  the  court  In  case  of  Equi- 
table Assur.  Soa  v.  McBlroy,  83  Fed.  631,  28 
a  a  A.  865: 

"The  course  of  dealing  between  the  insured 
and  the  Insurer  must  be  such  as  to  Justify 
the  insured  in  believing  that  the  cranpany 
will  not  insist  upon  a  forfeiture  of  the  con- 
tract for  his  failure  to  pay  his  future  pre- 
miums when  due;  that  the  insured  does  be- 
lieve this  and  that  he  acts  on  this  belleL 
Otherwise,  there  is  no  estoppel  on  the  part 
of  the  insurer  to  Insist  upon  prompt  payment 
and  forfeiture  for  failure  to  pay  ad  diem." 

The  rule  Is  laid  down  by  Mr.  Bacon,  Mr. 
Joyce  and  other  text-writers  tliat  the  "cootae 
of  dealing"  between  the  insured  and  the 
insurer  as  to  accepting  overdue  premiums 
must  amount  to  a  custom  or  habit  in  order 
to  estop  the  insurer  from  insisting  on  forfeit- 
ure for  the  failure  to  pay  a  subsequent  pre- 
mium ad  dleca;  and  that  not  only  must  It  be 
shown  that  the  premiums  were  habitually  re- 
ceived after  tbey  were  due,  but  that  the  in- 
surer intended  to  waive  the  prompt  payment 
of  future  premiums,  or  that  the  assured,  as 
a  reasonable  man,  was  led  to  believe  by  Its 
action  that  the  insurer  had  waived  the  con- 
dition of  forfeiture.  Bacon,  vol.  2,  |  431; 
Joyce,  vol  2,  8  1368;  Vance,  p.  353;  Cross- 
man  y.  Association,  143  Mass.  485,  9  N.  E. 
753. 

That  mere  Indulgencles  in  the  payment  of 
premiums  do  not  constitute  a  waiver  of  the 
condition  of  forfeiture  for  failure  to  pay  pre- 
miums when  due.  Thompson  v.  Insurance 
Co.,  104  U.  S.  252,  26  L.  Ed.  765;  Easley  v. 
Association,  91  Va.  169,  21  S.  B.  235. 

In  the  case  of  Thompson  v.  Insurance  Co, 
supra,  the  claim  made  was  similar  to  the 
contention  made  In  this  case.  Justice  Bradr 
ley  said: 

"If  the  permission  to  pay  a  premium  or  pre- 
miums after  maturity  was  a  matter  of  indul- 
gence on  the  part  of  the  company,  it  cannot 
be  Justly  construed  as  a  permanent  waiver 
of  the  clause  of  forfeiture,  or  implying  an 
agreement  to  continue  the  same  Indulgence 
for  time  to  come.  As  long  as  the  Insured 
continued  In  good  health.  It  Is  not  surpris- 
ing and  should  not  be  drawn  to  the  com- 
pany's prejudice,  that  it  was  willing  to  ac- 
cept the  premium  after  maturity,  and  waive 
the  forfeiture  which  might  have  been  Insisted 
upon.  This  was  for  the  mutual  benefit  of 
themselves  and  the  Insured  at  the  time,  and 
in  each  Instance  in  which  it  happened.  It  had 
respect  only  to  that  particular  Instance  with- 
out involving  any  waiver  In  reference  to  fu- 
ture payments.  The  insured  had  no  right, 
without  some  agreement  to  that  effect,  to 
rest  on  such  volnntaiy  indulgence  shown  on 
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one  occasion  or  a  number  of  occasions,  as  a 
ground  for  claiming  it  on  all  occasions.  If 
It  were  otherwise^  an  insurance  company 
could  never  waive  a  forfeiture  on  occasion  of 
a  particular  lapse  without  endangering  its 
right  to  enforce  it  on  occasion  of  a  subse- 
quent lapse." 

Under  the  above  authorities,  before  com- 
plainant can  recover  In  this  case,  she  must 
show: 

(1)  That  the  course  of  dealing  between  the 
Insurer  and  the  Insured,  In  reference  to  the 
acceptance  of  overdue  premiums,  amounted 
to  a  custom  or  a  habit 

^)  That  by  reason  of  this  course  of  dealing, 
the  insured  was  justified  in  believing  that  the 
company  would  not  insist  upon  a  forfeiture 
for  his  failure  to  pay  his  subsequent  pre- 
miums ad  diem. 

(3)  That  the  insured  did  actually  believe 
that  he  could  postpone  the  payment  of  his 
future  premiums  after  maturity  without  the 
risk  of  a  forfeiture. 

(4)  That  the  Insured  acted  upon  this  be- 
lief In  this  Instance,  and  that  by  reason 
thereof,  did  not  pay  the  premiom  due 
December  SO,  19M,  at  its  maturity. 

But  this  rule  does  not  In  any  event  apply, 
unless  the  payment  is  made  and  accepted 
during  the  life  of  the  Insured,  so  that  we 
consider  this  course  of  dealing  as  really  un- 
important 

A.  permission  to  pay  a  premium  after  due 
date  during  the  life  and  good  health  of  the 
Insured  Is  not  equivalent  to  a  permission  to 
pay  after  his  death.  It  Is  well  settled  that 
a  course  of  dealing  between  the  parties, 
tinder  which  the  insurer  accepted  overdue 
premiums  when  the  insured  was  In  good 
health,  will  not  give  his  representative  or 
himself  the  right  to  pay  or  tender  his 
premiums  after  maturity,  and  he  is  in  a  bad 
state  of  health,  or  had  died.  Bacon,  vol.  22, 
f  431;  Grossman  v.  Association,  143  Mass. 
436,  8  N.  B.  753-755;  Insurance  Co.  v. 
TTnsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  86  L. 
Bd.  496;  Association  v.  Miller,  85  Ky.  88,  2 
8.  W.  900. 

The  reason  of  this  is,  there  has  been  an 
Increase  In  the  risk  or  hasard.  An  Insurer 
might  be  willing  to  accept  an  overdue 
premium  and  reinstate  an  Insured  when  his 
condition  of  health  is  the  same  as  when  the 
policy  was  originally  Issued,  but  it  cannot  be 
argued  from  this  that  he  should  be  required 
to  reinsure  or  reinstate  the  same  person 
when  he  was  or  Is  In  extremis.  The  course 
of  dealing,  If  any,  was  to  accept  the  overdue 
premiums,  from  a  live  man,  not  a  dead  one. 

At  the  time  the  tender  was  made  In  this 
case  Thompson  was  dead. 

As  bearing  somewhat  upon  this  feature  of 
the  case,  it  had  been  held  that  Illness  of  the 
Insured  Is  no  excuse  for  his  not  paying  his 
premium  when  due.  The  law  and  bis  con- 
tract require  him  to  make  provision  for  meet- 
ing his  premiums  when  due,  and  If  be  falls 
to  do  this,  he  cannot  be  beard  to  complain  by 


saying  that  he  was  physically  unable  to 
attend  to  his  business.  Thompson  v.  Insur- 
ance Co..  104  U.  S.  207.  258,  26  L.  Bd.  765; 
Klein  T.  Insurance  Co.,  104  U.  S.  88,  26  L. 
Ed.  662;  Carpenter  v.  Association,  68  Iowa, 
463,  27  N.  W.  466,  66  Am.  Rep.  865. 

In  the  case  of  Want  t.  Blunt,  12  Bast 
Bep.  183,  the  contract  provided  that  upon 
payment  of  premiums  on  a  certain  day,  ixe 
within  Often  days  thereafter,  that  upon  the 
death  of  the  Insured  tbe  company  would  pay 
to  his  widow  the  amount  named  in  the  poli- 
cy. The  Insured  died  in  default  of  the  pay- 
ment of  his  premium,  but  it  was  tendered 
the  conQMuay  within  fifteen  days  after  his 
death.  The  court  held  that  the  payment  was 
not  made  in  time;  that  the  condition  in  the 
policy  permitting  the  insured  to  pay  within 
fifteen  days  after  tbe  due  date  of  the  pre- 
mium meant  should  pay  "within  fifteen  days 
after  due  date,  during  tbe  life  of  the  in- 
sured." 

Said  the  court:  "This  contract  of  Insur- 
ance must  be  construed  according  to  tbe 
meaning  of  the  parties  expresed  in  the  deed. 
•  *  •  The  risk  Insured  against  Is  W.'s 
death.  The  duration  of  the  Insurance  Is  so 
long  as  he  continues  to  make  his  payments, 
4>ut  the  Insurance  Is  not  to  be  void  If  paid 
within  fifteen  days  after  due.  The  ques- 
tion to  be  determined  is  whether  at  the  death 
of  the  insured  the  policy  had  expired.  The 
insurance  Is  for  a  quarter  of  a  year,  and  so 
on,  from  quarter  to  quarter,  contingent  upon 
the  payment  of  premiums  In  advance.  The 
death  of  the  insured  happened  after  one  of 
the  quarters  had  ended  and  when  a  new  one 
had  begun,  but  no  payment  of  premium  had 
been  made  as  a  consideration  for  the  insur- 
ance for  the  new  quarter.  As  the  protection 
offered  was  only  up  to  tbe  beginning  of  a 
new  quarter,  its  continuance  thereof  being 
dependent  upon  the  payment  of  another 
quarter's  premium,  there  was  no  Insurance 
upon  his  life  at  the  time  of  his  death,  hence 
the  death  happened  during  a  period  not  cov- 
ered by  tbe  policy.  The  payment  of  a  pre- 
mium for  another  quarter  was  equivalent  to 
making  a  new  assurance,  though  under  a 
former  policy.  The  frame  of  this  policy 
shows  that  the  premium  must  be  paid  dur- 
ing the  life  of  the  assured." 

This  case  was  followed  by  Prltchard  t.  As- 
sociation, 3  C.  B.  622.    Said  Justice  Wllles: 

"The  provision  for  revival  upon  the  good 
health  of  the  Insured  assumes  that  the  sub- 
ject upon  which  the  Insurance  Is  to  attach  is 
a  living  person,  otherwise,  the  stipulation 
would  be  absurd.  The  very  foundation  of 
a  life  policy  Is  that  It  is  a  contract  for  the 
payment  of  a  certain  sum  upon  the  future 
death  of  a  person  then  In  being,  in  consid- 
eration of  the  present  payment  of  the  pre- 
mium. The  renewals  or  revivals  of  tbe  con- 
tract like  the  original,  are  clearly  only  for 
future  assurance  on  a  living  person." 

In  tbe  policy  In  the  present  case.  It  Is  pro- 
vided that  the  insurance  shall  not  be  bind- 
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Ing  unless  delivered  daring  tbe  lifetime  of 
the  Insured;  the  provision  in  tbe  certificate 
of  health  and  revlTal  contract  that  the  in- 
sured should  be  in  good  health  also  con- 
templated his  being  alive  at  the  time. 

In  Carlson  v.  Supreme  Conncil,  115  Cal. 
466,  474,  47  Pac.  376,  35  L.  R.  A.  643,  tbe 
by-laws  of  the  benefit  association  provided 
that  If  :tbe  Insured  died  in  default  of  assess- 
ments or  dues,  his  1>eneficlarles  would  have 
no  rights  under  the  contract.  There  was  a 
further  provision  in  the  by-laws  that  if  un- 
paid dues  and  assessments  were  paid  within 
60  days,  the  assured  would  be  reinstated. 
After  default,  but  before  tbe  expiration  of 
tbe  60  days  thereafter,  the  insured  died,  and 
bis  beneficiaries  tendered  the  amount  of  bis 
unpaid  assessments  and  dues.  Tbe  tender 
was  refused  and  suit  brought  upon  the  ben- 
eficiary's certificate.  Tbe  court  held  that  be- 
fore the  policy  was  revived,  and  while  the 
assured  was  in  default,  there  was  no  insur- 
ance, and  that  tbe  Insured  took  the  risk  of 
losing  his  insurance  If  he  died  without  hav- 
ing paid  his  premiums;  that  the  meaning  of 
the  contract  giving  the  assured  60  days  aft- 
er the  date  of  bis  assessment  to  pay  was 
that  he  must  pay  within  that  time  and  dur^ 
ing  his  life.    Said  tbe  court: 

"The  contract  of  insurance  becomes  com- 
plete at  the  death  of  the  insured.  The  li- 
ability or  nonliability  becomes  fixed  by  that 
event.  The  rlf^t  to  recover  depends  upon 
tbe  conditions  existing  at  tbe  moment  of  tbe 
insured's  death." 

To  the  same  effect  Is  Miller  v.  Union  Gent 
Ins.  Ck>..  110  111.  104. 

"Payment  after  death  creates  no  contract 
There  is  no  consideration  for  the  Insurance." 
Bliss  on  Insurance,  {  316. 

"There  can  be  no  valid  Insurance  of  the 
life  of  a  dead  man."  Bliss  on  Insurance, 
i  356. 

C!omplainant  claims  that  the  condition  of 
tbe  policy  requiring  payment  of  premium  ad 
diem,  or  on  failure  the  policy  to  become 
forfeited,  was  a  condition  subsequent  and 
no  forfeiture  could  be  claimed  without  some 
afllrmative  act  on  the  part  of  the  insurer. 
It  Is  immaterial  whether  the  condition  of 
precedent  or  subsequent  failure  to  pay  when 
due  in  Itself  worked  a  forfeiture.  The  par- 
ties have  so  agreed,  and  tbe  courts  will  en- 
force the  agreement  Reasler  v.  Insurance 
Co.,  110  Tenn.  411,  76  S.  W.  735;  Iowa  Ins. 
Co.  V.  Lewis,  187  U.  8.  836,  23  Sup.  Ct  126, 
47  li.  Ed.  204. 

So,  where  the  annual  premium  is  payable 
in  Installments,  a  failure  to  pay  any  install- 
ment works  a  forfeiture.  Klein  v.  Insur- 
ance Co.,  104  U.  8.  88,  26  L.  Ed.  662. 

Time  is  of  the  essence  of  the  contract 
and  even  though  the  condition  be  construed 
as  a  condition  subsequent,  failure  to  pay 
when  due  forfeits  the  contract  Insurance 
Co.  V.  Statham,  93  U.  8.  24,  23  L.  Ed.  789. 

Tbe  policy  provides  that  after  three  years, 
If  the  payments  required  shall  have  been 


made  when  due,  tbe  policy  shall  be  Incon- 
testable. This  only  means  that  it  shall  be 
incontestable  for  causes  other  than  tbe  non- 
payment of  premiums,  but  does  not  in  any 
wise  relieve  tbe  insured  from  the  payment 
of  his  premiums,  but  on  tbe  contrary  ex- 
pressly stipulates  that  they  shall  be  kept  op- 
and  paid  when  due,  during  tbe  20  years' 
life  of  the  policy. 

An  amended  bill  was  tiled  under  which  it 
was,  in  substance,  contended  that  under  the 
terms  of  the  policy  when  properly  construed, 
no  forfeiture  woujd  accompany  nonpayment 
of  any  premium  at  maturity. 

VOie  contract  of  insurance  provides  that 
if  the  premiums  payable  on  the  30tb  of 
March,  June,  September,  and  December  of 
every  year,  are  paid  when  due,  the  insurer 
will  pay  to  the  representative  of  the  Insured 
the  face  value  of  the  policy  "less  tiie  balance 
of  tbe  daes  for  the  current  year  of  the*  death 
of  the  insured,  and  any  indebtedness  of  the 
member  to  •  said  association,  subject  how- 
ever, to  all  the  requirements  hereinafter 
stated,"  etc. 

This  provision  is  followed  by  a  provision 
for  forfeiture  upon  the  failure  of  tbe  insured 
to  pay,  when  due,  any  moneys  required  to 
be  paid  under  the  policy. 

The  contention  Is  based  upon  a  construc- 
tion of  the  terms  of  the  policy;  and  It  is 
Insisted  that  under  them  the  company  bad 
absolute  right  to  collect  all  of  the  payments 
due  on  the  policy  within  any  current  year 
from  its  anniversary,  notwithstanding  tbe 
assured  migbt  die  during  tbe  year  and  be- 
fore some  of  the  installments  fell  due,  and 
having  this  right  it  was  bound  to  give  to 
the  insured  a  corresponding  right  to  insur- 
ance for  the  whole  of  tbe  current  year. 

This  amended  bill  was  demurred  to  and  tbe 
demurrer  sustained;  and  this  Is  assigned  as 
error. 

We  think  this  contention  cannot  be  main- 
tained, as  made  by  complaint  in  her  amend- 
ed bill. 

The  contract  rightfully  construed  is  that 
upon  tbe  death  of  the  insured,  while  the  poli- 
cy Is  In  an  existing  contract  1.  e.,  when  tbe 
premiums  are  regularly  paid  when  due,  the 
insurer  shall  have  the  right  to  deduct  any  ac- 
cruing payment  for  the  current  year  not  then 
due.  In  other  words  the  right  to  deduct 
from  the  face  of  the  policy  the  intallmenta 
not  due  attaches  only  where  the  insured  reg- 
ularly meets  his  payments  at  maturity,  and 
dies  before  all  of  the  payments  for  tbe  cnr- 
rent  year  become  due. 

In  case  of  a  default  of  any  moneys  due  un- 
der tbe  contract  it  Ipso  facto  becomes  null 
and  void. 

But  it  is  said  that  the  contract  of  Insurance 
is  a  contract  for  annual  Insurance,  and  that 
tbe  right  of*  tbe  Insured  and  Insurer  must  be 
determined  from  tbe  status  of  the  parties  at 
an  anniversary  of  the  policy. 

Concede  that  it  isanannuallnsurance^  still. 
Is  an  annual  Insurance  with  the  payments  to 
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be  made  quarterly?  It  is  expressly  provided 
tbat  a  failure  t»  make  any  payment  when  due 
will  work  a  forfeiture;  hence  the  annual  in- 
surance is  subject  to  the  voluntary  default  of 
the  insured. 

The  privilege  of  paying  the  annual  premium 
in  quarterly  installments  was  evidently  for 
the  convenience  of  the  insured.  Ordinarily, 
these  premiums  are  payable  as  a  whole  in 
advance  for  the  term  of  one  year.  The  fail- 
ure to  pay  the  whole  of  the  premium  in  such 
a  case  works  a  forfeiture  In  the  event  that  it 
la  so  provided.  In  this  instance  the  result 
is  the  same,  upon  the  failure  of  the  Insured  to 
meet  his  quarterly  payments  when  due.  At 
the  end  of  any  quarter  there  is  no  obligation 
Imposed  upon  the  insured  to  pay  the  next  suc- 
ceeding quarter;  bis  failmre  to  pay  works  a 
forfeiture  of  his  contract,  but  the  company 
cannot  compel  blm  to  pay  the  remaining  In- 
Btallments.  In  the  event  of  the  death  of  the 
insured,  before  the  end  of  the  first  quarter,  or 
any  succeeding  quarter,  if  he  has  paid  his 
premiums  when  due,  his  representatives  are 
entitled  to  collect  his  insurance.  In  the  ab- 
sence of  any  provision  permitting  the  com- 
pany to  deduct  from  the  face  value  the  re- 
maining installments  for  the  year,  the  insured 
would  receive  the  face  value  of  the  policy, 
having  paid  one-fourth,  two-fourths,  etc.,  as 
the  case  may  be,  of  the  annual  premium.  In 
order  to  avoid  this,  the  company  said  to  the 
insured,  "Tou  pay  your  premium  in  Install- 
ments; if  yon  meet  those  Installments  regu- 
larly when  due  and  die  before  all  of  the  in- 
stallments have  kecome  due,  we  will  pay  the 
face  value  of  the  policy,"  "less  any  unpaid 
portion  of  the  yearly  payments."  In  other 
words,  the  company  reserves  the  right  to 
deduct  the  dues  for  the  current  year  accruing 
but  not  due.  Thus,  in  the  event  of  a  loss, 
while  the  contract  is  in  force,  to  preserve  to 
Itself  the  right  to  collect  the  unpaid  portion  of 
the  annual  premium.  In  the  case  of  a  default 
in  the  payment  of  any  Installment  when  due, 
the  policy  is  no  longer  an  existing  contract, 
and  the  insurer  has  no  right  to  collect  the  re- 
maining Installments. 

As  was  said  by  the  court  in  the  case  of 
McConnell  v.  Assur.  Soa,  92  Fed.  769,  34  C 
C.  A.  668,  where  the  court  was  called  upon  to 
constme  a  provision  similar  to  the  one  in 
question:  "It  Is  an  annual  policy  on  which 
the  premium  is  payable  by  quarterly  install- 
ments, leaving  the  Insured  at  liberty  to  drop 
it  at  any  quarter,  and  Imposing  no  liability 
on  the  part  of  the  company,  ubless  the  quar- 
terly payment  is  made,  when  due.  If,  bow- 
ever,  the  insured  died  at  the  end  of  the  first 
quarter  of  the  current  year,  the  insurance 
company  receives  only  one^uarter  of  the  an- 
nual premlim[i  Instead  of  the  whole.  It  has 
Insured  the  deceased  for  a  year,  subject  to  his 
Tolmitary  default  He  has  died  and  the 
policy  la  earned.  He  should  pay  the  whole 
year's  premium  therefor,  but  has  only  paid 
one-quarter's  premium.  To  meet  this  In- 
lustlce,  the  proviso  was  Introduced  that  if  the 


insured  should  happen  to  die  before  tbe  whole 
of  said  quarterly  payments  should  have  be- 
come due  then  tiie  company  will  be  entitled 
to  deduct  the  premiums  for  all  subsequent 
qiuurters  of  that  current  year  from  tbe 
amount  of  the  policy.  That  proviso  Is  not 
meant  to  apply  to  the  case  of  a  defaulted  pay- 
m^it,  but  only  to  a  case  where  the  payments 
are  r^rularly  made  as  they  become  due,  and 
where  all  tbe  installments  have  not  be- 
come due  on  tbe  death  of  the  Insured.  In 
this  case,  there  i  was  a  failure  to  pay  a  quar- 
terly InBtallment  on  the  day  fixed.  As  a  conse- 
quence the  policy  became  forfeited." 

The  above  case  was  based  upon  tbe  author^ 
Ity  of  Insurance  Co.  v.  Sheridan,  8  H. 
L.  Cas.  745.  In  that  case,  tbe  policy  contain- 
ed a  provision  that  the  annual  premium  for 
tbe  whole  term  was  £33  payable  by  quarter- 
ly installments.  If  tbe  insured  should  die, 
having  paid  his  premiums  when  due,  the  pol- 
icy would  be  i>ayable  for  the  sum  Insured. 
"But  If  the  Insured  died  before  the  whole  of 
the  quarterly  payments  shall  have  become 
payable  for  the  year,  the  directors  may  deduct 
from  the  sum  Insured  tbe  whole  of  the  pre- 
mium for  that  year." 

The  Insured  died  after  the  third  installment 
became  due,  but  before  it  was  paid. 

The  House  of  Lords,  through  Lord  Camp- 
bell, held  the  contract  to  be  an  insurance  from 
quarter  to  quarter,  but  that  the  payment  of 
the  quarterly  Installments  was  a  condition 
precedent  to  the  right  to  continue  the  policy 
as  an  existing  contract  Lord  Cramworth, 
while  agreeing  with  Lord  Campbell  as  to  the 
result  reached,  was  of  the  opinion  tbat  the 
Insurance  was  an  annual  Insurance  with  the 
payments  due  quarterly,  and  the  failure  to 
pay  any  Installment  when  due  woiked  a  for- 
feiture of  the  contract  Said  Cramworth: 
"The  proviso  (referring  to  the  clause  giving 
the  Insurer  the  right  to  deduct  unpaid  por- 
tions of  premiums)  Is  not  meant  to  apply  to  the 
cause  of  a  default  In  payment  when  due,  but 
to  a  case  where  the  regular  payments  had 
been  made  as  they  became  due,  but  where  all 
had  not  become  due." 

The  case  of  Howard  y.  Continental  Ins. 
Co.,  48  Cal.  229,  Is  also  in  point  There  the 
policy  provided  for  the  payment  of  an  annual 
premium  in  advance^  or  if  the  Insured  saw  fit 
twice  yearly  or  thrice  yearly  in  advance. 
Further,  that  If  the  Insured  should  die,  to  pay 
the  face  value  after  deducting  any  balance 
of  the  year's  premium.  There  was  a  provi- 
sion for  forfeiture  for  failure  to  pay  when 
due  any  moneys  required  to  be  paid  under  the 
policy.  The  insured  elected  to  pay  his  pre- 
mium thrice  yearly,  paying  one-third  upon  the 
delivery  of  the  policy.  He  died  after  tbe 
second  Installment  became  due  and  remained 
unpaid.  In  a  suit  upon  the  policy,  in  which 
the  claim  was  made  that  the  provision  giving 
the  Insurer  the  right  "to  deduct  the  balance  of 
the  dues  for  the  current  year"  extended  to  the 
insured  credit  for  tbe  payment  of  bis  other 
Installments  until  the  last  Installment  fell 
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due,  the  court  held:  "First,  the  paymmt  at 
the  Installment  did  not  extend  to  the  Insured 
credit  for  the  other  InBtallments  until  the  end 
of  the  year,  but  that  they  ebould  have  been 
paid  when  due."  Further,  "less  the  balance 
for  dues  for  the  current  year"  did  not  have 
the  effect  of  extending  such  credit,  but  that 
the  meaning  of  those  words  was  that  the  com- 
pany could  deduct  any  Installment  not  due  at 
the  death  of  the  Insured,  not  only  that  the 
company  was  compelled  to  pay  the  face  of  the 
policy  and  deduct  therefrom  an  overdue  in- 
stallment The  court  said:  "We  agree  that 
it  was  intended  In  case  of  the  death  of  the 
Insured  before  one  or  more  installments  be- 
came due  that  the  company  should  deduct 
from  the  amount  Insured  the  balance  of  the 
current  year's  premium.  But  we  do  not  think 
as  a  consequence  of  this  right,  reserved  by 
the  Insurer,  the  insured  was  relieved  of  the 
necessity  of  paying  any  Installment  when  it 
was  agreed  it  should  be  paid.  The  company 
was  authorized  to  deduct  any  installment  not 
due  at  death;  but  was  not  compelled  to  pay 
the  sum  insured,  with  the  right  to  deduct  an 
installment  overdue  when  death  occurred." 

Thus  construing  the  several  clauses,  effect 
is  given  to  all  stipulations  of  the  contract; 
but  to  sustain  the  view  of  respondent,  it 
would  be  necessary  to  Ignore  the  portion  of 
the  policy  which  fixes  the  thrice  yearly  pay- 
ments, and  making  the  policy  read  that  the 
payments  be  made  one-third  at  the  beginning 
of  the  year.  Primarily,  the  whole  of  the  an- 
ual  premium  was  payable  In  advance.  The 
consideration  for  the  policy  was  the  payment 
of  the  whole  premium;  if  not  paid,  the  policy 
to  lapse.  But  the  option  was  given  the  in- 
sured to  pay  thrice  yearly  in  advance.  In 
the  first  case,  there  was  no  obligation  to  pay 
the  sum  insured  unless  the  thrice  yearly  pay- 
ments were  made  when  due. 

As  said  by  the  court  in  Werner  v.  Insurance 
Co.,  11  Daly  (N.  Y.)  176,  complainant  loses 
sight  of  the  manner  in  which  the  payments 
are  to  be  made,  that  Is,  upon  the  days  named 
In  the  policy.  Certainly  the  quarterly  pay- 
ments were  due  on  the  days  named,  the  pro- 
vision for  forfeiture  provide  that  any  moneys, 
required  to  be  paid  under  the  policy,  must  be 
actually  paid,  when  due,  otherwise  the  policy 
becomes  void.  Confessedly,  there  was  a  pay- 
ment due  on  the  policy  December  30,  1904, 
but  no  payment  made.  The  insured  died  10 
days  in  default,  and  no  tender  until  after  his 
death.  Under  the  plain  terms  of  the  policy 
it  had  ceased  to  be  an  existing  contract 

The  fallacy  In  the  contention  of  counsel  for 
complainant  lies  in  his  claim  that  the  insured 
was  entitled  to  one  year's  insurance  from 
March,  1904  (anniversary  of  policy),  absolute- 
ly. Whereas,  the  contract  Is  that  he  is  enti- 
tled to  such  Insurance  only  upon  the  condition 
that  he  pays  his  premiums  when  due. 

Mr.  Joyce  says:  "If  the  stipulation  is  that 
the  annual  premium  shall  be  paid  quarterly 
in  advance  upon  si>ecified  days,  or  the  i>olicy 
Shall  be  forfeited,  the  party  will  be  held 


strictly  to  the  potformance  ot  audi  a  condi- 
tion, and  the  contract  becomes  terminated  by 
a  nonpayment  as  stipulated.  And  this  Ig 
BO  even  though  other  portions  of  the  contract 
refer  to  'annual  Insurance'  or  'yearly  pre- 
mium.' And  though  the  policy  provides 
that  If  all  of  the  quarterly  payments  bare 
not  been  made  when  the  insured  dies,  the 
company  may  deduct  the  whole  unpaid  bal- 
ance of  that  year's  premium  from  the  amount 
of  the  policy."    Volume  2,  f  1106. 

This  is  a  hard  case,  but  by  no  means  an 
unusual  one;  where  a  party  has  failed  to 
comply  with  the  requirements  of  his  policy, 
and  death  coming  unexpectedly,  he  has  k»t 
all  benefits  under  it  by  its  plain  provisioiu. 

Complainant  insisted  upon  a  Jury  trial  in 
the  court  below,  but  did  not  make  demand 
for  same  according  to  the  rule  of  the  court 
Moreover,  there  does  not  appear  to  be  any 
disputed  question  of  fact  material  to  the  deci- 
sion of  the  case  Involved  in  it 

It  Is  said  that  complainant  is  entitled  to 
recover  the  penalty  prescribed  by  Acts  1901. 
p.  248,  c.  141. 

Inasmuch  as  complainant  in  our  view  of 
the  case,  is  not  entitled  to  recover  the  Insur- 
ance, it  follows,  as  a  matter  of  course,  she 
cannot  recover  any  penalty  fot  withhold- 
ing It 

The  decree  of  the  court  below  Is  affirmed, 
with  coats. 


BBADFORD  ft  OARSON  t.  HONTOOMERT 
FURNITURE  00. 

(Supreme  Court  of  Tennessee.    ICay  Id,  1806.) 

1.  OOOD  WnXr-^AI,!}— BlOHTB  OT  FABTnS. 

Where  a  partnership  business,  including  its 
good  will,  was  sold  under  an  unconditiona] 
agreement  that  the  sellers  should  not  re-engage 
in  that  business  in  the  same  city  for  a  limited 
time,  the  fact  that  the  buyers  put  the  bosineas. 
with  other  capital,  into  a  corporation  before  the 
expiration  of  the  period  did  not  release  the  sell- 
ers from  thdr  obligation. 

2.  ASSIONKXNTB— BlOHT  ABSIORABLB. 

Where  a  partnership  business,  indnding 
Its  good  will,  is  sold  under  an  nnooDditionaJ 
agreement  that  the  sellers  shall  not  re-en^ge 
in  that  business  in  the  same  city  for  a  limited 
time,  the  good  will  and  the  contract  for  its  pro- 
tection are  property  rights,  and  assignable. 
8.  CoNTBACTB  —  VAitiDrrr  —  Restbaiiit    or 

Tbade. 

A  contract  for  the  sale  of  a  business,  in- 
cluding the  good  will,  witli  an  agreement  on  the 
part  of  the  selleis  not  to  re-engage  in  that  bosi- 
negg  in  the  same  city  for  three  years,  is  not  in 
restraint  of  trade,  but  valid  and  enforceable. 

[Eid.  Note. — For  cases  in  point  see  vol.  11, 
Cent,  Dig.  Contracts,  f  555.] 

4.   Good  Wixl—Salk— Rights  or  Pabtiks. 

Where  a  partnership  business,  including  its 
good  will,  was  sold,  and  a  note  takea  in  a  sep- 
arate sum  for  the  good  will  at  Its  separate 
valuation  under  an  onconditional  agreement 
of  the  sellers  not  to- re-engage  in  that  boainess 
In  the  same  city  for  three  years,  a  breadi  of 
the  agreement  at  the  end  of  a  year  did  not  de- 
feat the  seller's  right  to  maintain  an  action  on 
the  note,  subject  to  the  right  of  the  defendant* 
to  recoup  such  damages  as  they  might  be  able 
to  prove  themselves  entitled  to  recover. 
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6.  Daiiaoes— Bbeach  of  Contract— STiFTn.!.- 
TiON  Not  to  Re-knoaob  ih  Busine8S»-Noii- 

IRAI.  DAJIAOKS. 

Where  a  contract  for  the  lale  o<  a  busineM, 
including  the  good  will,  with  an  agreement  on 
the  part  of  the  sellers  not  to  re-engage  in  that 
business  in  the  same  city  for  three  years,  is 
breached  by  the  sellers  re-engaging  In  busineoa 
within  the  time  limited,  the  measure  of  re- 
covery ia  the  actual  damages  which  the  buyers 
are  able  to  show  naturally  and  proximately  re- 
sulted therefrom,  and  on  failure  to  furnish  data 
from  which  the  jury  can  properly  estimate  the 
actual  damages,  they  will  be  limited  to  nominal 
damages. 

Appeal  from  Chancery  Court,  DavldBOn 
County;  John  Allison,  Chancellor. 

Action  by  Bradford  &  Carson  against  the 
Montgomery  Furniture  Company.  Frcxn  a 
decree  in  favor  of  defendant,  complainant 
appeals.    Reversed  and  remanded. 

Stokes  &  Stokes,  for  appellant  Caiambera 
&  Nust  and  M.  B.  &  Boyd  Howell,  for  ap- 
pellee. 

SHIBLOS,  J.  Complainants  J.  H.  Brad- 
ford and  J.  T.  Carson,  partners  under  the 
firm  name  and  style  of  Bradford  &  Carson, 
bring  this  bill  against  R.  J.,  B.  W.,  and  W.  W. 
Montgomery,  partners  under  the  firm  name 
and  style  of  Montgomery  Furniture  Company, 
to  recover  upon  a  note  made  to  complainants 
by  the  defendants  on  February  2,  1902,  for 
f3,000. 

The  defense  made  by  answer  and  cross- 
bill is  that  the  complainants  have  breached 
a  contract  and  agreement  made  with  tbe 
defendants  in  part  consideration  of  tbe  note 
sued  on,  and  have  thus  destroyed  the  con- 
sideration of  the  note  and  injured  and  dam- 
aged defendants  in  the  sum  of  $10,000  for 
which  they  ask  a  decree. 

The  material  facts  found  by  the  Court  of 
Chancery  Appeals  are  these: 

Complainants,  who  for  some  years  have 
been  engaged  in  tbe  wholesale  and  retail 
furniture  business  in  the  city  of  Nashville, 
on  February  2,  1002,  sold  their  entire  busi- 
ness consisting  of  furniture,  fixtures,  and  the 
good  will  of  tbe  firm  to  defendants,  agreeing 
at  the  same  time  to  remain  out  of  the  furni- 
ture business  in  Nashville  for  three  years, 
from  and  after  that  time.  Tbe  contract 
price  of  the  merchandise  and  fixtures  was 
$28,687.01,  and  was  paid  at  the  time  of  the 
sale.  The  value  of  tbe  good  will  of  Brad- 
ford &  Carson,  and  their  contract  not  to 
again  resume  business  in  Nashville  within 
three  years  was  agreed  to  be  $3,000,  and 
for  this  the  note  sued  upon  was  made.  Com- 
plainants delivered  their  stock,  fixtures,  and 
business  to  tbe  defendants,  ceased  the  fur- 
niture business,  and  complainant  Bradford 
entered  and  remained  in  tbe  employ  of  tbe 
defendants,  assisting  them  in  conducting 
their  business,  for  aome  four  months. 

That  on  July  1, 1902,  the  Montgomery  Fur- 
niture Company  sold  their  entire  business  to 
tbe  Montgomery  Furniture  A  Manufacturing 
Company,  a  corporation  which  the  defendants 
were  instrumental  in  creating  and  organizing 
92S.W.— 70 


for  the  puri)OBe  of  manufacturing  furniture 
and  dealing  in  it  at  wholesale  and  retail,  in 
the  dty  of  Nashville.  The  defendants  wefe 
tbe  owners  of  $30,000  of  the  capital  stock  of 
the  corporation,  which  was  $72,000,  were  its 
chief  officers,  and  bad  the  management  of 
its  business.  The  corporation  continued  tbe 
furniture  business  in  all  respects  as  it  had 
been  conducted  by  tbe  defendants,  until  Janu- 
ary 1,  1904,  when  it  resold  this  part  of  its 
business  to  the  defendants  who  have  carried 
it  on  from  that  time  in  all  things  as  they 
did  prior  to  their  sale  to  tbe  corporation. 

That  on  January  1,  1908,  the  complainant, 
J.  H.  Bradford,  in  connection  with  his  brother 
and  son  as  partners,  again  engaged  in  the 
wholesale  furniture  business  in  Nashville, 
under  the  firm  name  of  the  Bradford  Whole- 
sale Furniture  Company,  In  opposition  to  de- 
fendants, competing  with  them  while  stock- 
holders of  tbe  Montgomery  Furniture  &  Man- 
ufacturing Company,  and  later  as  partners 
under  their  old  firm  name  and  style  of  Mont- 
gomery Furniture  Company. 

Upon  these  facts  the  Court  of  Chancery 
Appeals  held  and  adjudged  that  the  complain- 
ants had  breached  their  contracts  not  to  en- 
gage in  the  furniture  business  in  Nashville 
for  three  years,  from  and  after  tbeir  sale  to 
tbe  defendants,  and  that  this  breach  con- 
stituted a  good  defense  to  any  recovery  upon 
tbe  note  sued  on.  and  dismissed  their  bill 
with  cost  Ttiat  court  made  no  finding  upon 
tbe  subject  of  damages  which  the  defendants 
claim  they  sustained  by  complainants'  breach 
of  their  contract. 

Complainants  have  appealed  from  this  de- 
cree, and  assigned  errors.  We  will  dispose 
of  the  several  errors  assigned  as  a  whole. 

The  first  contention  of  tbe  complainants 
Is  that  when  the  defendants  sold  their  part- 
nership business  to  tbe  Montgomery  Furni- 
ture &  Manufacturing  Company,  they  ceased 
to  be  in  the  furniture  business,  and  com- 
plainants were  free  to  again  engage  in  it, 
and,  in  doing  so,  they  were  not  in  opposition 
to  the  defendants,  and  committed  no  breach 
of  their  contract  This  contentloii  Is  predi- 
cated upon  tbe  assumption  that  complainants 
contracted  with  the  defendants  as  Individ- 
uals only,  and  that  when  the  defendants 
sold  their  business  to  tbe  Montgomery  Furni- 
ture &  Manufacturing  Company  they  as  in- 
dividuals ceased  to  do  business,  and  that  that 
conducted  by  the  Montgomery  Furniture  & 
Manufacturing  Company,  was  a  separate  and 
distinct  business  carried  on  by  another  per- 
son, a  stranger  to  their  contract  and  In  no 
way  entitled  to  its  benefits.  They  further 
toy  that  tbe  tontract  which  they  had  made 
with  the  defendants  was  not  assignable,  and 
did  not  pass  to  tbe  corporation  with  the  sale 
of  the  business  of  the  defendants,  but  was 
lost  and  destroyed  by  such  sale.  In  support 
of  this  contention  they  dte  and  rely  upon 
tbe  case  of  Bagby  &  Rivers  Co.  v.  Rivers, 
87  Md.  400,  40  Atl.  171,  40  L.  R.  A.  632,  67 
Am.  St  Rep.  357.    That  case  does  go  far  to- 
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wards  supporting  their  position.  It  is  there 
held  that  Bagby,  who  bad  purchased  the 
good  will  of  the  firm  of  Bagby  &  Rivers,  to- 
gether with  the  right  to  contlnne  the  business 
in  the  old  Ann  name,  from  the  retiring 
partner  Rivers,  with  a  contract  upon  the  part 
of  Rivers  not  to  again  engage  in  the  same 
business,  in  the  same  place,  within  a  limited 
time,  lost  the  benefit  of  the  contract  and  re- 
leased Rivers  from  his  agreement  when  he 
assigned  said  contract  to  a  corporation  formed 
to  continue  the  same  business.  We  are,  bow- 
ever,  not  satisfied  with  the  reasoning  of  tho 
court  in  that  case,  believing  It  to  be  too  tech- 
nical, and  destructive  of  the  spirit  of  the 
contract  and  the  puri>ose  and  intention  of 
the  parties,  and  are  unwilling  to  follow  it 
All  contracts  should  be  construed  and  inter- 
preted, when  it  Is  possible  to  do  so,  in  accord- 
ance with  the  intention  of  the  parties,  so  as 
to  effect  the  ends  contemplated  and  con- 
tracted for  by  them.  We  think  the  complain- 
ants contracted  with  the  defendants  not  to 
engage  in  the  furniture  business  for  three 
years,  in  competition  with  them,  regardless  of 
whether  they  conducted  their  business,  as 
individuals,  partners,  or  stockholders  in  a 
corporation.  The  thing  contracted  for  was 
protection  against  competition  from  the  com- 
plainants, in  order  that  the  defendants  might 
have  the  full  benefit  of  the  good  will  of  the 
old  business  they  had  purchased.  It  was  Im- 
material to  the  complainants  in  what  name 
the  defendants  conducted  their  business; 
that  was  a  matter  in  which  they  were  ndt 
interested.  Their  contract  was  simply  not  to 
engage  In  a  business  which  would  by  competi- 
tion be  injurious  to,  or  compete  with  the 
capital,  energy,  and  ability  which  the  defend- 
ants were  Investing  in  and  devoting  to  the 
furniture  business  In  Nashville.  Ck>mplain- 
ants  would  probably  have  made  the  same  con- 
tract for  the  same  consideration.  If  defend- 
ants at  the  time  had  told  them  they  intended 
to  Incorporate  their  business.  The  entire 
business  of  the  defendants.  Including  all  they 
bad  purchased  from  the  complainants,  was 
made  over  to  the  corporation,  and  they  be- 
came the  owners  of  nearly  one-half  of  the 
capital  stock,  and  were  its  chief  ofBcers. 
They  had  the  same  money  invested  in  the 
business  of  the  corporation,  and  gave  that 
business  the  same  attention  as  they  had  pre- 
viously their  partnership  business.  The  busi- 
ness of  the  corporation,  to  the  extent  they 
were  Interested  in  it,  was  their  business  and 
was  as  much  protected  by  the  contract  of 
the  complainants  as  it  was  while  it  was  con- 
ducted in  their  own  name.  Certainly  after 
January  1,  1904,  when  they  withdrew  from 
the  corporation,  their  business  was  the  same 
in  all  respects  as  it  was  when  the  contract 
was  made  with  the  complainants.  We  think, 
to  hold  that  the  defendants  lost  the  benefit 
of  their  contract  by  virtue  of  the  vestlture 
of  the  title  of  their  business  in  an  artificial 
person  In  order,  as  they  thought  to  carry  It 
on  more  advantageously,  would  be  to  allow 


the  cmplainants,  while  recovering  foil  con- 
sideration, to  defeat  the  object  oC  their  om- 
tract  and  do  the  defendants  great  injustice. 
Complainants  contracted  not  to  engage  in  the 
f'ornlture  business  for  the  time  mentioned  in 
opposition  to  the  defendants.  The  agreement 
was  absolute  and  without  qualification.  The 
change  made  by  the  defendants  in  the  maaner 
of  conducting  their  business,  in  no  way  af- 
fected complainants.  It  did  not  In  any  way 
Increase  or  lessen  the  obligation  and  burdens 
of  their  contract,  and  we  cannot  see  npon 
what  principle,  conslBtent  with  reason  and 
Justice,  that  It  should  release  them  from  its 
performance. 

The  good  will  which  defendants  had  pur- 
chased from  complainants,  and  the  contract 
they  had  made  with  them  for  Its  protection, 
were  property  rights,  valnable  and  assignable, 
and  were  not  afFected  by  the  changes  made 
by  the  defendants  in  the  manner  in  which 
they  conducted  their  business.  The  contract 
remained  in  full  fwce  and  effect  until  It  ex- 
pired by  Its  own  limitations. 

These  conclusions,  we  think,  are  well  snp- 
pwted  by  reason  and  the  weight  of  authority. 
In  the  case  of  Kramer  v.  Old  et  aL,  119  N. 
C.  1.  26  S.  B.  813.  34  L..  R.  ▲.  388.  56  Am. 
St  Rep.  650,  the  defendants  sold  their  mill- 
ing business  at  Elizabeth  City,  N.  &,  to  the 
complainant  and  agreed  not  to  again  engage 
in  the  same  business  at  that  place;  after- 
wards, with  others,  they  organized  a  onrpora- 
tlon  in  which  they  t>ecame  stockholders  to 
compete  with  the  purchaser  of  their  fbrmer 
business  at  Elizabeth  City,  and  the  c<Hnplain- 
ant  filed  a  bill  to  enjoin  them  from  carrying 
on  said  business.  The  defendants  Insisted 
that  as  stockholders  they  were  not  violating 
the  contract  which  they  had  made  as  Individ- 
uals; that  the  corporation  was  a  separate 
and  distinct  person  and  was  not  bound  by 
any  contract  made  by  its  stockholders.  Tlie 
court,  in  granting  the  relief  prayed,  said: 

"As  a  Court  of  Chancery  Appeals  we 
must  declare  that,  where  injunctive  relief  is 
asked,  it  is  the  duty  of  the  court  to  restrain 
the  contracting  parties  from  violating  the 
spirit  as  well  as  the  letter,  of  the  agreement 
Under  a  fair  and  Just  interpretation  of  its 
terms  the  stipulation  meant  that  the  three  de- 
fendants were  not  to  engage  In  business  so 
as  to  bring  their  skill,  names,  and  infinence 
to  the  aid  of  any  competitK'  carrying  on  the 
same  trade  within  the  prohibited  limits.  It 
was  therefore  a  violation  of  the  contract  on 
the  part  of  the  three  mentioned,  or  either  of 
them,  to  take  stock  in,  help  to  organise,  or 
manage  a  corporation  formed  to  compete  with 
the  plaintiff  in  his  business. 

"While  the  courts  will  not  restrain  a  party 
bound  by  such  a  contract  from  selling  or 
leasing  bis  premises  to  others  to  (engage 
in  the  business  which  he  has  agreed  to  ab- 
stain from  carrying  on,  or  from  sr^UIng  to 
them  the  machinery  or  supplies  meeded  In 
embarking  In  It,  a  different  rule  niaet  pre- 
vail when  it  appears  that  the  prohibited  par- 
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ty  attempts,  not  to  sell  outright  to  others, 
but  to  furnish  the  machinery  or  capital,  or 
a  portion  of  either,  in  lieu  of  stock  in  a  cor- 
poration organized  with  a  Tlew  to  competi- 
tion with  the  person  protected  by  his  con- 
tract against  such  injury.  The  three  con- 
tracting defendants  have  presumably  re- 
ceived the  full  value  of  the  business  sold 
and  which  Is  protected  by  their  own  agree- 
ment against  their  own  competition,  and 
equity  will  not  allow  them  with  the  price  In 
their  pockets  to  evade  their  contract  under 
the  thin  guise  of  becoming  the  chief  stock- 
holders In  a  company  organized  to  do  what 
they  cannot  lawfully  do  as  Individuals." 

In  the  case  of  Dunlop  v.  Gregory,  10  N.  T. 
241,  61  Am.  Dec.  747,  the  defendants  had  con- 
tracted with  the  plaintiffs  not  to  operate  a 
Btetimboat  upon  certain  waters,  and  had 
breached  their  contract.  Plaintiff  sued  for 
damages,  and  the  defense  was  that  the  as- 
sociation of  which  the  plaintiffs  were  mem- 
bers, when  the  contract  was  made,  had  been 
dissolved,  the  defendants  were  released  from 
the  obligation  of  their  contract  The  court, 
in  affirming  a  Judgment  for  plaintiffs,  said: 
"Because  a  part  of  the  covenantees  sold  oat 
their  Interest  in  the  steamboats  running  on 
the  Hudson  river,  between  the  making  of  the 
agreement  and  Its  breach  by  the  defendants, 
the  remaining  covenantees  who  retained  their 
interest  In  such  boats  ought,  not  to  be  de- 
prived of  their  remedy  on  the  agreement  to 
recover  the  damages  sustained  by  them  by 
means  of  such  breach.  •  •  *  The  action 
can  be  sustained,  If  any  one  of  the  plaintiffs 
has  a  beneficial  Interest  In  the  suit  The 
covenant  Inured  to  the  benefit  of  the  cove- 
nantees who  retained  their  Interest  In  the 
steamboats  running  on  the  river.  The  other 
covenantees  who  bad  sold  out  and  therefore 
conld  not  be  Injured  by  the  breach  of  the 
agreement,  are  merely  nominal  parties  to  the 
suit  The  dissolution  of  the  Hudson  River 
Steamboat  Association  Is  no  defense  to  the 
suit  The  agreement  was  not  made  with  the 
plaintiffs  as  members  of  the  association,  or 
as  copartners,  but  as  Individuals,  and  was 
Intended  to  protect  their  interest,  whatever 
that  might  be,  In  the  steamboats  running 
between  New  York  and  Albany.  The  obliga- 
tion of  the  agreement  Is  not  at  an  end,  be- 
cause the  steamboat  association  has  been 
dissolved,  or  because  the  partnership  of 
which  the  plaintiffs  were  members  at  the 
time  of  the  making  of  the  agreement  has 
expired  by  efflux  of  time." 

And  in  Beard  v.  Dennis,  6  Ind.  200,  63 
Am.  Dec.  881,  Denni8>  Mumford  &  Hooper, 
partners  engaged  in  the  agricultural  Imple- 
ment business  in  the  city  of  Richmond,  Ind., 
purchased  the  stock  of  Beard  &  Slnex,  then 
in  the  same  business,  and  who  contracted 
with  Domls,  Mumford  &  Hooper  not  to  again 
resnmethat  business  in  Richmond.  Afterwards 
Dennis  bought  out  his  partners  and  continu- 
ed the  business.  Beard  &  SInez  took  in  an 
additional   partner   and  resumed  the  agri- 


cultural Implement  business.  Dennis  filed  his 
bill  to  enjoin  them  from  doing  so.  It  was 
held  that  he  succeeded  to  all  the  rights  of 
his  partners  under  the  contract  they  had 
made,  and  that  the  defendants  by  taking 
in  an  additional  partner  could  not  escape 
their  contract,  and  the  agreement  they  had 
made  was  enforced  according  to  its  spirit 
and  the  Intention  of  the  parties. 

In  the  case  of  Pemt)erton  v.  Vaughn,  10 
Adolphus  &  Ellis,  59  Eng.  Com.  Law,  87, 
the  facts  were  as  follows:  The  defendant 
was  in  possession  of  a  house  in  which  he 
made  and  sold  ginger  beer.  For  a  considera- 
tion be  gave  possession  of  the  premises  and 
sold  the  good  will  of  his  business  to  the 
plaintiff,  agreeing  not  to  again  enter  the 
same  business  within  one  mile  of  said  prem- 
ises. There  was  a  breach  of  this  agreement 
and  action  brought  for  the  damages  sus- 
tained. Upon  matters  urged  in  defense  the 
court  said:  "It  does  not  follow  that  the 
plaintiff  will  not  require  the  protection  of 
the  agreement  because  he  may  not  himself 
continue  in  the  business;  be  may  sell  the 
business  and  sell  It  on  better  terms  on  ac- 
count of  the  protection  secured  by  the  agree- 
ment" 

In  the  case  of  Hitchcock  ▼.  Koker,  6  Adolph- 
us &  Ellis,  98,  33  Eng.  Com.  Law,  438,  which 
involved  a  similar  question,  the  court  in 
sustaining  the  action  held:  "If  therefore  it 
is  not  unreasonable,  as  undoubtedly  it  is  not, 
to  prevent  a  servant  from  entering  Into  the 
same  trade  in  the  same  town  in  which  his 
master  lives,  so  long  as  the  master  carries 
on  the  trade  there,  we  cannot  think  it  un- 
reasonable that  the  restraint  should  oe 
carried  further,  and  it  should  be  allowed  to 
continue  if  the  master  sells  the  trade  or  be- 
queaths it,  or  it  becomes  the  property  of  his 
personal  representative;  that  is,  If  it  is 
reasonable  that  the  master  can  by  an  agree- 
ment secure  himself  from  a  diminution  of 
the  annual  profits  of  his  trade,  It  does  not 
appear  to  us  unreasonable  that  these  re- 
strictions should  go  so  far  as  to  secure  to  the 
master  the  enjoyment  of  the  price  or  value 
for  which  the  trade  would  sell,  or  secure  the 
enjoyment  of  the  same  trade  to  his  purchas- 
er, or  legatee,  or  executor." 

The  case  of  Francisco  v.  Smith,  143  N.  T. 
488,  38  N.  E.  960,  Is  also  In  point  The  facts 
were  these:  Francisco  purchased  the  business 
of  a  baker  In  the  town  Little  Falls,  N.  Y.,  the 
seller  contracting  not  to  engage  in  a  similar 
business  in  that  town  for  five  years.  Fran- 
cisco mortgaged  the  fixtures  and  other 
personal  property  used  in  the  business  and 
made  a  default  The  mortgage  was  foreclos- 
ed, the  property  purchased  by  the  mortgagee, 
and  the  business  suspended  and  closed  for 
several  months.  Mrs.  Francisco  then  re- 
purchased the  fixtures  and  other  personal 
property  and  reopened  the  business  in  her 
own  name,  and  purchased  from  her  husband 
the  contract  which  Smith  had  made  with  him. 
Smith  opened  a  competing  business,  and  she 
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brought  a  bill  to  enjoin  him  from  continuing 
it,  and  it  was  held:  "It  Is  unquestioned  that 
the  agreement  entered  Into  by  the  defendant 
not  to  engage  In  the  b&kevj  and  confection- 
ery business  In  Little  Falls,  during  the  period 
of  five  years,  was  legal  and  valid,  and  that 
courts  of  equity  will  enforce  such  agreements 
for  the  protection  of  the  business  to  which 
they  relate.  Such  an  agreement  Is  a 
valuable  right  in  connection  with  the 
business  It  was  designed  to  protect,  and  go- 
ing with  the  business  It  may  be  assigned, 
and  the  assignee  may  enforce  It  Just  as  the 
assignor  could  have  enforced  It  If  he  had  re- 
tained the  business.  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  N,  B.  419,  60  Am. 
Bep.  464.  "The  agreement  can  have  no  In- 
dependent existence  or  vitality  aside  from 
the  business.  If  Mr.  Francisco  had  not  dis- 
posed of  the  business,  and  had  not  himself 
carried  It  on,  there  would  have  been  nothing 
for  the  agreement  to  operate  upon — ^no 
grounds  for  equitable  relief  against  a  breach 
thereof,  or  for  recovery  In  an  action  at  law 
of  anything  except  possibly  nominal  dam- 
ages. He  would  not  have  lost  the  benefit  of 
the  agreement  by  omitting,  for  any  definite 
time  during  the  five  years,  to  carry  on  the 
business.  It  may  be  assumed,  and,  indeed, 
it  Is  conceded,  that  he  retained  the  business 
until  he  made  the  assignment  to  the  plaintiff. 
May  25,  1891.  At  that  date  there  was  noth- 
ing which  prevented  blm  from  resuming  and 
carrying  on  the  business,  and  then  having 
the  full  benefit  of  the  defendant's  agreement. 
But  before  that  date  the  plaintiff  had  pur- 
chased the  property,  tools,  and  fixtures  con- 
nected with  the  business,  and  was  in  pos- 
session of  the  place  where  the  business  had 
been  carried  on  by  the  defendant  and  subse- 
quently by  her  husband.  At  that  date  be 
assigned  to  her  the  business  and  the  good 
will  thereof,  and  all  his  rights  under  the  de- 
fendant's agreement  Mr.  Francisco  having 
the  conceded  rig^t  to  sell  all  the  property 
and  the  business  together,  and  to  assign  the 
agreement  at  the  same  time,  what  is  there 
in  reason  or  principle  that  precludes  him 
from  first  disposing  of  the  property  and 
place  of  business,  and  afterward  selling  and 
assigning  to  the  same  person  the  business 
and  the  good  will  thereof,  together  with  the 
agreement  made  for  the  protection  of  the 
business?  We  can  perceive  nothing.  The 
assignment  of  the  agreement  goes  with,  and 
Is  connected  with,  the  business  as  much  In 
the  one  case  as  In  the  other." 

In  the  case  of  Uprlver  Ice  Co.  v.  Den- 
ier, 114  Mich.  297,  72  N.  W.  157,  68  Am.  St 
Rep.  480,  the  defendant  sold  140  shares  of 
the  capital  stock  of  the  complainant  a  cor- 
poration, to  Bennett  and  contracted  with 
him  not  to  again  engage  in  the  ice  business 
In  Port  Huron  or  near  there,  either  as  princi- 
pal, agent,  or  employe.  Bennett  assigned 
this  contract  to  Hayes,  and  he  to  the  com- 
plainant Denier  purchased  the  Crystal  Ice 
Company  and  resumed  the  ice  business  In 


Port  Huron.  The  complainant  brougtat  a 
bill  to  restrain  him  from  continuing  the  busi- 
ness In  violation  of  the  contract  which  it 
held  as  assignee  of  Bennett  The  defense 
was  that  the  contract  was  personal  In  Its 
nature,  and  enforceable  only  by  the  person 
in  whose  Interest  It  was  made.  The  court 
granted  complainant  full  relief  saying:  "But 
It  Is  said  that  the  complainant  could  take 
no  Interest  In  the  contract  as  assignee.  We 
have  proceeded  upon  the  assumption  tiiat 
the  contract  was  made  in  the  Interest  of  the 
company,  and  was  supported  by  some  con- 
sideration. But  even  If  this  were  not  the 
fact,  yet  the  written  contract  made  with 
Bennett  came  to  the  company  by  assignment; 
and,  we  think,  the  complainant  acquired  all 
the  rights  of  Bennett  by  the  assignment 
That  very  question  was  considered  in  Jaco- 
by  V.  Whitmore,  49  Law  T.  (N.  S.)  335.  The 
original  contract  was  made  between  Whit- 
more and  one  Martin  Cheek.  Thereafter 
Cheek  assigned  to  plaintiff  all  his  beneficial 
Interest  and  goods  will  in  the  business,  and 
It  was  held  that  plaintiff  took  by  this  assign- 
ment all  the  rights  and  Interest  which  C3ieek 
held  under  the  contract  In  the  present  case 
the  complainant  company  was  directly  inter- 
ested in  protecting  itself  from  the  competi- 
tion of  Denier.  The  company  was  composed 
of  the  two,  O'Nell  and  Hayes.  Hayes  Iiad 
taken  an  assignment  of  the  Denier  contract 
and  turned  such  rights  over  to  the  company 
by  assignment,  and  we  are  of  the  opinion 
that  the  company  had  the  ri^t  to  enforce 
the  contract." 

It  Is  therefore  clear,  we  think,  that  the 
contract  of  the  complainants  not  to  engage 
In  the  furniture  business  In  Nashville  foi 
three  years  from  and  after  February  1, 1902. 
was  not  annulled  or  forfeited  by  any  of  the 
facts  relied  upon,  and  that  they  breached  it 
when  Bradford  with  others  entered  that 
business  before  the  expiration  of  the  time 
contracted  for,  both  while  the  defendants 
were  stockholders  In  the  Montgomery  Furni- 
ture &  Manufacturing  Company,  and  after- 
wards when  they  resumed  business  as  part- 
ners. 

The  Court  of  Chancery  Appeals,  as  stated, 
was  of  the  opinion  that  this  breach  was  a 
complete  defense  to  the  recovery  sought  upon 
the  note  of  defendants,  and  dismissed  com- 
plainants' bill.  Complainants  Insist  that 
granting  the  breach  of  their  contract  as  here- 
in held,  the  effect  Is  not  necessarily  to  defeat 
their  action,  but  that  the  relief  which  the 
defendants  were  entitled  to  was  either  to  en- 
Join  them  from  again  entering  Into  business 
in  violation  of  their  contract,  or  an  action 
to  recover  such  damages  as  naturally  and 
proximately  followed  such  breach  which 
might  be  recouped  in  this  case,  or  recovered 
In  a  separate  action  at  the  election  of  the 
defendants.  The  determination  of  these 
questions  depend  upon  whether  the  contract 
made  between  the  parties  was  an  entirety  or 
not    If  It  was  an  entire  contract  supported 
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by  one  consideratloii,  or  the  agreonent  npoa 
tbe  part  of  the  complainants  to  cease  the 
fomltnre  husinees  In  Nashville  for  three 
years  was  a  condition  precedent,  thore  can 
be  no  doubt  but  what  tbe  decree  of  the  Court 
of  Chancery  Appeals  is  correct,  and  that  the 
complainants'  bill  should  be  dismissed.  In 
the  case  of  Coleman  t.  Hudson,  34  Tenn. 
465,  Judge  McEinney  speaking  for  the  court 
says:  "The  distinction  between  an  entire 
and  severable  contract  is  clearly  stated  In  the 
books.  In  the  former  tbe  consideration  is 
entire  on  both  sides.  It  does  not,  either  by 
its  terms  or  the  Implied  intention  of  the 
parties,  contemplate  or  admit  of  apportion- 
ment upon  a  partial  failure  on  either  side; 
and  the  complete  fulfillment  of  the  contract 
by  either  is  required  as  a  condition  precedent 
to  the  fulfillment  of  any  part  of  the  contract 
by  the  oth«r.  A  severable  contract  is  a  con- 
tract, the  consideration  of  which  by  its  terms 
is  susceptible  of  division  and  apportionment 
There  is,  in  such  contract,  no  entirety  of 
consideration  on  either  side  constituting  a 
condition  of  the  agreement;  and  neither  par- 
ty can  claim  more  than  an  equivalent  for 
the  actual  consideration  on  his  part  Story 
on  Con.  H  21,  22. 

"An  entire  contract  in  its  legal  interpreta- 
tion is  an  unconditional  agreement  for  the 
whole  of  the  several  articles,  or  number  or 
quantity  of  goods  contracted  for;  and  pre- 
cludes by  its  terms,  and  equally  by  tbe  plain 
Intention  of  the  parties,  all  idea  of  divisibil- 
ity. A  severable  contract  on  the  other  hand 
in  Its  terms  Implies  an  apportionment" 

"There  is  another  class  of  cases  noticed  In 
some  of  the  books  of  a  mixed  nature  partak- 
ing of  tbe  character  both  of  entire  and  sev- 
erable contracts,  and  which  may  be  consid- 
ered as  entire  or  severable  according  to  the 
circumstances  of  the  particular  cases." 

In  Page  on  Contracts,  |  1463,  it  is  said: 
"The  question  whether  a  covenant  Is  inde- 
pendent or  dependent  turns  entirely  upon 
the  intention  of  the  parties  as  shown  in  the 
entire  contract,  and  the  tests  hereinafter  sug- 
gested, while  of  great  help,  cannot  be  con- 
clusive in  every  case.  The  question  whether 
covenants  are  dependent  or  independent 
must  be  determined  in  each  case  upon  tbe 
proper  construction  to  be  placed  upon  the 
language  employed  by  the  parties  to  express 
their  agreement  If  parties  think  proper, 
they  may  agree  that  the  right  of  one  to 
maintain  an  action  against  another  shall  be 
conditional  or  dei)endent  upon  the  plaintlfCs 
iwrformance  of  covenants  entered  Into  on  his 
part  On  tbe  other  hand,  they  may  agree 
that  the  performance  by  one  should  be  a  con- 
dition precedent  to  performance  by  the 
other.  The  question  In  each  case  Is,  which 
Intent  is  disclosed  by  tbe  language  employed 
in  tbe  contract  It  Is  said  where  the  acts 
stipulated  to  be  done,  are  to  be  done  at  dif- 
ferent times,  the  stipulations  are  to  be  con- 
strued as  Independent  of  each  other.  This, 
as  a  general  rule^  la  correct  but  it  is  subject 


to  the  intention  of  the  parties  as  signified  In 
the  language  of  the  contract  The  great 
rule  is  to  ascertain  the  intent  of  the  parties 
from  the  language  used." 

Applying  the  principles  here  announced, 
we  think  that  the  contract  In  question  was 
not  entire,  but  severable,  and  that  this  clear- 
ly appears  from  its  terms  and  tbe  circum- 
stances surrounding  its  execution. 

The  consideration  of  the  note  of  tbe  de- 
fendants was  twofold — the  good  will  of  the 
firm  of  Bradford  &  Carson  and  their  con- 
tract not  to  engage  in  the  furniture  business 
in  Nashville  for  three  years  from  the  time  of 
their  sale  to  the  defendants.  These  are  sep- 
arate and  distinct  considerations. 

The  good  will  of  a  firm  is  a  species  of 
property,  often  very  valuable,  and  it  may  be 
sold  and  transferred.  It  is  defined  by  Judge 
Story  as  follows:  "This  good  will  may  be 
properly  enough  described  to  be  the  advan- 
tage or  benefit  which  is  acquired  by  an  estab- 
lishment beyond  the  mere  value  of  the  cap- 
ital, stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  pub- 
lic patronage  and  encouragement  which  it 
received  from  constant  and  habitual  custom- 
ers, on  account  of  its  local  position  or  com- 
mon celebrity  or  reputation  for  skill,  or 
affluence  or  pimctuality,  or  from  other  ac- 
cidental circumstances  or  necessities,  or  even 
from  ancient  partiality  or  prejudices." 
Story  on  Pat  |  90. 

A  contract  or  agreement  upon  the  part  of 
the  vendor  of  the  good  will  not  to  resume 
the  same  business  In  the  same  locality,  while 
adding  greatly  to  it  when  sold,  is  no  part  of 
the  good  will  and  is  not  implied  from  a  sale 
of  it  It  is  the  subject  of  a  separate  and 
distinct  contract  and  in  the  absence  of  an 
express  agreement  of  that  kind  the  vendor 
Is  at  liberty  to  resume  bis  fc^mer  business 
at  his  pleasure.  This  seems  to  be  well  set- 
tled. Jackson  v.  Byrnes,  108  Tenn.  700,  54 
S.  W.  984;  Howard  v.  Taylor,  90  Ala.  24% 
8  South.  36;  Page  on  Con.  {  874. 

There  can  be  no  question  but  that  tbe  de- 
fendants acquired  the  good  will  of  Bradford 
&  Carson,  and  that  It  was  delivered  to  them 
at  the  time  of  their  purchase.  There  was 
certainly  no  failure  of  this  part  of  the  con- 
sideration of  the  note.  The  entire  business 
of  Bradford  A;  Carson  was  turned  over  to  the 
defendants,  and  Bradford  the  active  partner, 
worked  for  them  on  a  salary  for  several 
months.  Performance  .of  this  part  of  the 
contract  It  is  clear,  was  not  dependent  upon 
any  of  the  other  parts  of  It  as  It  was  done 
Immediately  while  the  execution  of  all  the 
other  parts  was  deferred.  The  contract  of 
complainants  not  to  again  engage  In  the  fur- 
niture business  while  tbe  performance  of  it 
was  begun  Immediately,  could  not  be  com- 
pleted until  the  expiration  of  the  three  years 
from  its  date.  This  contract  iq>on  the  part 
of  the  defendants  to  pay  $8,000  as  a  consid- 
eration for  the  good  will  which  had  been 
delivered  to  them,  and  the  agreement  on  tbs 
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part  of  complainants  to  cease  bnslness  for 
three  years,  was  to  be  performed  In  one  year 
from  Its  date.  One  year  from  the  reception 
of  part  of  the  consideration,  and  two  years 
before  complainants  could  complete  the 
other  part  of  the  consideration.  It  Is  clear, 
therefore,  that  It  could  not  hare  been  the 
Intention  of  the  parties  that  the  performance 
of  this  contract  by  either  party  was  condi- 
tioned upon  Its  performance  by  the  other. 
The  terms  of  the  contract  render  such  an 
Intention  absolutely  Impossible  of  execution. 
We  think,  therefore,  It  is  clear  that  the  con- 
tract between  the  parties  Is  severable,  and 
that  the  breach  by  the  complainants  of  that 
part  of  the  agreement  binding  them  not  to 
resume  business  for  three  years  cannot  de- 
feat their  action  upon  the  note  of  the  defend- 
ants. It  would  be  unjust  to  so  hold,  since 
the  defendants  have  received  by  far  the  lar- 
ger part  of  the  consideration  of  their  note — 
the  good  will  of  the  Arm  of  Bradford  &  Car- 
son, and  the  performance  of  their  contract 
to  cease  business  for  nearly  one-third  of  the 
time  agreed  uimn,  which  was  certainly  the 
most  advantageous  part  of  It  to  the  defend- 
ants in  enabling  them  to  secure  and  hold  the 
business  of  that  firm. 

We  are  of  the  opinion  that  the  defendants 
are  entitled  to  maintain  their  cross-bill  to 
recover  from  the  complainants  such  damages 
as  they  sustained  from  the  breach  of  com- 
plainants' contract  not  to  re-enter  the  furni- 
ture business  In  Nashville  within  three 
years,  which  are  the  natural  and  proximate 
results  of  such  breach,  to  be  set  off  against 
the  decree  upon  their  note.  In  part  or  whole, 
and  if  the  same  be  in  excess  of  such  decree, 
to  have  a  Judgment  therefor  in  this  case. 

Contracts  of  this  charactier,  when  they, 
like  the  one  under  consideration,  are  reason- 
able and  go  no  further  than  affording  a  fair 
protection  to  the  good  will  purchased,  do  not 
Interfere  with  the  general  Interests  of  the 
public,  and  are  not  In  restraint  of  trade,  but 
valid  and  enforceable.  Jackson  v.  Byrnes. 
108  Tenn.  680,  64  S.  W.  884;  Muse  v. 
Swayne,  70  Tenn.  261,  81  Am.  Rep.  607; 
Anchor  Electric  Co.  v.  Hanks,  171  Mass.  101, 
60  N.  B.  508,  41  L.  R.  A.  188,  68  Am.  St.  Rep. 
403;  Mell  V.  Moony,  30  Ga.  413;  Lufburrow 
V.  Henderson,  30  Ga.  482;  HerbMt  v.  Ford, 
28  Me.  546;  Warfleld  v.  Booth,  33  Md.  63; 
Sedgwick  on  Damages,  |  1062;  Page  on  Con- 
tracts, jl  375. 

The  chief  difficulty  found  in  actions  for 
breaches  of  contracts  of  this  character,  Is  In 
ascertaining  the  damages  vrhlch  the  plaintiff 
can  recover,  as  they  are  generally  uncertain, 
remote,  and  speculative.  For  this  reason 
the  most  efficient  remedy  Is  an  Injunction 
inhibiting  the  defendant  from  again  enter- 
ing Into  the  business  he  has  contracted  not 
to  resume.  The  Jurisdiction  of  courts  of 
equity  to  grant  this  relief  Is  well  established. 
Jackson  v.  Byrnes,  108  Tenn.  698,  64  S.  W. 
984. 

The  right  of  the  plaintiff  to  maintain  an  ac- 


tion at  law  upon  a  contract  not  to  compete  in 
business  Is  equally  well  established,  and  the 
plaintiff  has  his  election  as  to  which  remedy 
he  will  pursue,  but  when  he  elects  to  sue  for 
damages,  he  must  be  prepared  to  prove  such 
damages  as  the  law  recognizes,  or  otherwise 
he  can  only  recover  nominal  damages.  The 
true  measure  of  damages  for  a  breach  of  con- 
tract of  this  sort  Is  the  Injury  the  plaintiff 
has  sustained.  If  he  has  sustained  no  dam- 
ages which  are  the  natural  and  proximate  re- 
sults of  the  breach,  he  has  sustained  no  In- 
Jury,  and  can  only  recover  nominal  damages. 
The  measure  of  damages  In  a  case  of  this 
character  Is  well  and  fully  stated  in  the  case 
of  .Howard  v.  Taylor,  80  Ala.  242,  8  South. 
36  cited  with  approval  by  this  conrt  In  Jack- 
son V.  Byrnes,  supra. 
The  facts  of  that  case  were  as  follows: 
Howard  sold  to  Taylor  his  bar  and  fixtures 
In  the  town  of  Decatur,  with  an  unexpired 
lease  upon  the  premises  where  he  did  busl- 
nes,  and  the  good  will  of  the  concern  for  the 
aggregate  price  of  $1,400,  and  promised  and 
agreed  that  he  would  not  carry  on  the  same 
business  at  any  other  place  in  that  town,  bat 
would  remove  his  stock  of  goods  and  business 
to  another  county.  This  contract  waa 
breached  by  his  resuming  business  In  Deca- 
tur, and  the  action  was  to  recover  damages 
accruing  to  the  plaintiff  from  such  breach. 
The  trial  Judge  charged  that  the  measure  of 
damages  was  the  differente  between  the 
value  of  the  property  sold,  and  the  aggregate 
price  paid  to  the  defendant  In  reversing 
the  Judgment  in  favor  of  the  plaintiff.  Clop- 
ton,  J.,  speaking  for  the  court,  said: 

"The  question  arises,  does  the  charge  upon 
the  facts  stated,  and  In  view  of  the  character 
of  the  stipulation  and  Its  connection  with  the 
good  win,  assert  the  correct  measure  of  re- 
covery? In  other  words,  is  the  compensa- 
tion for  the  Injury  sustained  by  the  breach  of 
such  promise  arbitrarily  measured  by  the  ex- 
cess of  the  gross  amount  paid  over  the  value 
of  the  other  property,  without  regard  to  the 
extent  of  the  actual  injury  suffered?  In  an 
action  founded  on  the  breach  of  a  contract^ 
the  general  rule  Is  that  the  plaintiff  can  only 
recover  the  natural  and  proximate  damages 
caused  by  the  breach  complained  of.  Under 
this  rule,  the  right  of  the  plaintiff  Is  to  re- 
cover compensation  for  the  injury  he  has  sus- 
tained by  the  violation  of  the  promise  not  to 
engage  In  the  same  business.  The  difficulty 
of  proving  the  damages  from  the  breach  of 
such  promise,  arising  from  Its  nature,  may  be 
conceded.  The  uncertainty  and  difficulty  of 
proving  the  resulting  damages  does  not  ex- 
cept the  case  from  the  operation  of  the  geaer- 
al  rule,  and,  in  the  absence  of  proof,  positive 
or  circumstantial,  of  Injury,  the  plaintiff  Is 
entitled  to  recover  only  nominal  damages. 
Terry  v.  Eslava,  1  Port  (Ala.)  273,  26  Am. 
Dec.  626.  The  loss  of  profits.  If  .there  are 
data  from  which  the  amount  may  be  ascer- 
tained with  reasonable  certainty;  the  diminu- 
tion in  value  of  the  property  sold,  and  the 
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cost  of  the  UcenseB  for  the  unexpired  term, 
all  may  be  r^^rded  as  elements  of  the  dam- 
ages, which  go  to  make  np  the  measure  of  re- 
covery. Burkhardt  v.  Burkhardt,  42  Ohio  St 
474,  51  Am.  Rep.  842;  Mitchell  v.  Read,  84  N. 
T.  566;  Mellescb  v.  Keen,  28  Beav.  453;  Raw- 
son  T.  Pratt.  81  Ind.  9. 

"In  such  action,  the  plaintiff  mnst  not  only 
show  a  right  of  recovery,  but  also  the  facts  or 
elements  which  compose  the  measure  of  re- 
covery, unless  the  criterim  by  which  the 
damage  may  be  ascertained  is  provided  by 
the  contract,  or  by  the  law  operating  on  the 
contract  Without  proof  of  actual  injury, 
and  its  extent— from  the  mere  fact  that  the 
defendant  engaged  In  the  same  business  in 
Decatur — the  instruction  assumes  that  plain- 
tiff suffered  damages  to  the  extent  of  the 
difference  between  the  gross  price  paid  and 
the  value  of  the  property  other  than  the  good 
will.  Though  a  promise  not  to  engage  in  the 
same  business  Imparts  value  to  the  good  will, 
for  the  reason  that  it  affords  a  protection  to 
the  business  of  the  purchaser,  not  obtainable 
by  the  good  will  simpliclter,  there  is  no  dis- 
tinction in  the  character  and  extent  of  the 
damage  produced  by  a  breach  of  such  prom- 
ise. In  either  case,  engaging  in  rival  busi- 
ness, and  inducing  the  old  customers  of  the 
seller  and  the  public  to  deal  with  him,  is  the 
main  source  and  cause  of  injury.  The  valuo 
and  enjoyment  of  the  good  will  are  depred- 
ated and  interrupted  by  reason  of  the  proxi- 
mate damage  to  the  business  of  the  pur- 
chaser caused  thereby.  The  plaintiff  re- 
ceived the  the  fixtures,  and  exercised  the 
right  to  lease  and  occupy  the  house,  and  in  so 
doln^  received  the  good  will,  so  far  as  it  per- 
tains to,  and  is  the  incident  of,  the  place  of 
business — ^the  advantage  of  patronage  on  ac- 
count of  its  local  position.  Under  these  cir- 
cnmstances,  a  violation  of  the  promise  not  to 
engage  In  the  same  business  does  not  neces- 
sarily work  the  total  destruction  of  the  good 
will,  nor  deprive  plaintiff  wholly  of  its  enjoy- 
ment and  tienefltB.  The  rule  as  to  the  meas- 
ure of  damages,  when  there  is  the  breach  of 
a  contract  for  the  sale  ot  spedflc  chattels  by 
a  failure  to  deliver  a  part  of  them.  Is  Inappli- 
cable. When  the  plaintiff  elected  lUs  action 
On  the  contract  for  the  recovery  of  the  dam- 
ages consequent  on  its  breach,  be  took  upon 
himself  the  burden  of  proving  the  extent  of 
the  injury.  Merely  showing  a  breach  estab- 
lishes the  right  of  plaintiff  to  damages,  but 
in  the  absence  of  proof  of  the  extent  of  the  la- 
jury,  he  is  entitled  to  recover  only  nominal 
damages. 

"The  charge  given  at  the  Instance  of  the 
plaintiff  is  equally,  if  not  more,  objectionable. 
On  the  same  hypothesis,  substantially,  as  the 
charge  just  considered,  and  witliout  any 
proof  of  actual  damage,  It  authorized  the 
jury  to  render  a  verdict  using  its  own  lan- 
guage, 'for  whatever  amount  you  may  think 


the  plaintiff  is  damaged,  not  exceeding  the 
amount  claimed  in  plaintiff's  complaint,  and 
after  deducting  $450  admitted  by  plaintiff  to 
liave  been  received  by  him.'  The  damages 
claimed  in  the  complaint  were  $2,000,  and  the 
amount  of  the  deduction  was  the  proved 
value  of  the  fixtures.  Under  the  rule  settled 
by  our  decisions,  in  an  action  ex  contractu  of 
this  character,  neither  remote,  consequential 
nor  exemplary  damages  are  recoverable. 
The  plaintiff  Is  entitled  to  just  compeusation 
for  the  actual  Injuries,  which  are  the  natural 
and  proximate  consequences  of  the  wrong 
complained  of;  and  such  compensation  must 
not  be  left  to  a  capricious  or  speculative  de- 
cision, but  awarded  on  established  principles." 

This  case  was  again  before  the  Supreme 
Court  of  Alabama  (110  Ala.  470,  18  South. 
811)  upon  the  appeal  of  the  plaintiff,  Taylor, 
and  that  court  in  passing  upon  the  same 
question  said: 

"His  [Taylor's]  only  real  ground  of  com- 
plaint consists  in  Howard  engaging  in  a  com- 
petitive business  In  violation  of  his  contract; 
for  this  breach  he  was  entitled  to  recover 
such  actual  damages  as  he  could  show  natu- 
rally and  proximately  resulted  therefrom. 
Falling  to  furnish  data  from  which  the  jury 
could  properly  estimate  the  actual  damages, 
he  could  recover  only  a  nominal  sum. 

"The  difficulty  of  making  proof  from  which 
the  damages  may  be  accurately  computed, 
and  the  injustice  of  allowing  the  defendant  to 
retain  the  full  amount  he  received  while 
violating  his  agreement  with  apparent  im- 
punity, furnish  a  sufDcient  reason  why  the 
plaintiff  might  have  sought  injunctive  relief 
in  a  court  of  equity  and  obtained  the  specific 
performance  of  the  contract;  but  these  cir- 
cumstances do  not  justify  ua  in  relieving 
the  plaintiff  of  the  burden  of  the  action  he 
elected  to  bring,  nor  in  declaring  for  his  bene- 
fit a  measure  of  damages  not  based  upon 
sound  principles  of  law." 

Taylor  v.  Howard,  110  Ala.  470,  18  Soutti. 
811. 

The  principles  announced  by  the  Supreme 
Court  of  Alabama  in  these  cases  apply  to  the 
rights  of  the  parties  in  this  case,  and  will  l)e 
followed  by  the  cliancellcH:  in  ascertaining 
the  damages  resulting  to  the  cross-complain- 
ants from  the  breach  of  contract  of  Bradford 
&  Carson  not  to  again  enter  the  furniture 
business  In  Nashville  within  the  time  they 
contracted  not  to  do  so. 

This  case  will  be  remanded  to  the  chancery 
court  where  the  damages  sued  for  by  cross- 
complainants  in  their  cross-bill,  as  shown  by 
the  averments  thereof,  will  be  ascertained 
and  set  off.  In  whole  or  in  part  as  the  proof 
may  warrant  against  the  decree  in  favor  of 
complainants,  and,  if  such  damages  exceed 
the  amount  of  said  decree,  cross-complainants 
will  recover  the  same  from  the  defendants  to 
the   cross-bill. 
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RUTHERFORD  et  aL  T.  RUTHERFORD 

et  al. 
(Supreme  Court  of  Tennessee.    May  12,  1906.) 

1.  WiiXB— CoHSTBTicrrioN  —  Ebtatx  Cbkated 

r—CORTinQSnT   RiMAIHDEB. 

Testator's  will  contained  the  provisions: 
"I  give,  devise,  and  bequeath  all  the  residue 
of  my  property,  real  and  personal  and  mixed, 
to  my"  two  nieces  "to  their  sole  and  separate 
use  free  from  the  debts,  contracts,  control  or 
marital  rights  or'  any  husband  of  either,  "to 
have  the  use  and  benefit  of  said  property,  half 
to  each,  for  and  during  their  natural  lives 
and  then  to  their  respective  heirs  to  have  their 
own  half  and  that  "what  I  mean  to  say  Is 
that  if  either  of  these  nieces  shall  die  without 
children,  the  share  of  one  so  dying  shall  go  to 
the  survivor  or  the  children  surviving."  Held, 
to  create  a  contingent  remainder  the  ultimate 
owners  of  which  could  not  be  determined  until 
the  death  of  both  life  tenants. 

2.  FABTITIOM  —  PKBSONS  KHTITUtD  —  CONTIH* 
OBNT   RSUAlnDBBiaN. 

There  can  be  no  partition  or  sale  for  parti- 
tion among  contingent  remaindermen. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  88, 
Gent.  Dig.  Partition,  }}  4Z-B0.] 

8.  Samb— LiTB  Tenants. 

The  fact  that  there  can  be  no  partition  or 
sale  for  -partition  among  contingent  remainder- 
men does  not  prevent  the  life  tenants  from  hav- 
ing a  partition  or  a  sale  for  partition. 

[Ed. '  Note. — For  cases  in  point,  se6  vol.  88, 
Cent.  Dig.  Partition,  Jg  42-60.] 

4.  Same— Statutes— CoNSTBTionoN. 

The  sections  of  the  Code  on  the  subject 
of  partition  in  kind  and  of  sale  for  partition 
are  in  part  material,  and  must  be  construed  to- 
gether. 

5.  Same— Sals  fob  Pabtition. 

Shannon's  Code,  f  5042,  provides  that  any 
person  entitled  to  a  partition  shall  be  entitled 
to  have  the  premises  sold,  if  they  are  so  situated 
that  partition  cannot  be  made,  or  if  they  are 
such  that  it  would  be  for  the  advantage  of  the 
parties  that  they  should  be  sold.  Section  6010 
gives  the  right  of  partition  to  the  holders  of  life 
estates  along  with  other  persons.  Section  6020. 
provides  that  In  case  an^  one  or  more  of  such 
parties  or  quantity  of  interest  of  any  of  the 
parties  be  unknown  to  the  petitioner,  or  be 
uncertain  or  contingent  or  the  ownership  of 
the  inheritance  shall  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  the  facta 
shall  be  set  forth  in  the  petition.  Section  5040 
provides  that  partition  is  conclusive  "on  all 
parties  named  in  the  proceedings  who  have  at 
the  time  any  interest  in  the  premises  divided, 
as  owner  In  fee  or  as  tenants  for  years  or  as 
entitled  to  the  reversion,  remainder,  or  inherit- 
ance of  such  premises  after  the  termination  of 
any  particular  estate  therein;  or  who,  by  any 
contingency  in  any  will,  conveyance,  or  other- 
wise, may  be  or  may  become  entitled  to  any  bene- 
ficial interest  in  the  premises,  or  who  shall  have 
any  Interest  in  any  individual  share  of  the 
premises,  as  tenants  for  years,  for  life  by  the 
curtesy,  or  in  dower."  Section  5070  provides 
that  where  any  of  the  persons  are  abstftt  from 
the  state  or  are  not  known  or  named  in  the  pro- 
ceedings, the  court  will  direct  the  shares  of 
such  parties  to  be  invested  in  i>emianent  se- 
curities until  claimed  by  them  or  their  legal 
representatives.  Held,  that  where  land  was  so 
situated  near  two  lines  of  railway  that  it 
would  be  advantageous  to  the  parties  that  it 
should  be  sold  in  parcels  for  factory  purposes 
and,  if  partitioned  could  not  be  used  to  ad- 
vantage,  and  when  partition  proceedings  were 
instituted,  there  was  an  active  demand  for  such 
property,  for  factory  purposes,  a  sale  for  parti- 
tion was  proper,  notwithstanding  the  ezistencs 
of  a  contingent  estate. 


0.   SA3CE— DiSTBIBUTION  OF  PROCEEDS. 

Where  there  is  a  sale  of  lands  on  iMUtltion, 
life  estates  may  be  valued  and  the  value  paid 
over  to  the  life  tenants  under  the  direct  provision 
of  Shannon's  Code,  i  505<5. 
7.  Sake— AlxiOWance  from  Pbockbds. 

Where  land  was  sold  in  partition  proceed- 
ings for  $9,000,  and  in  order  to  obtain  surrender 
of  possession  by  tenants  the  life  tenants  were 
compelled  to  make  an  allowance  of  |180  on  ths 
total  rents  and  to  pay  $600  in  cash,  and  it  ap- 
peared that  the  sale  was  a  very  advantageons  one 
and  could  not  have  been  made  if  the  tenants  bad 
refused  to  surrender  their  lease,  ths  life  t^iants 
were  entitled  to  an  allowance  for  tiieir  outlay 
out  of  the  aggregate  fund. 
&  Sake. 

A  commission  due  to  real  estate  agents  can- 
not be  allowed  out  of  a  fund  arising  from  a  sale 
of  real  estate  in  partition  proceedings. 

Appeal  from  Chancery  Conrt,  Shelby 
County;  F.  H.  Helskell,  OhanceUor. 

Bill  by  Lula  D.  Rutherford  and  another 
against  Elizabeth  L.  Rutherford  and  others 
for  sale  of  land  and  distribution  of  proceeds 
in  lien  of  partition.  From  a  decree  deny- 
ing certain  relief,  complainants  prosecute 
two  special  appeals.  Modified,  reversed,  and 
remanded. 

Edgington  ft  Edgington,  for  appeUanta. 
Oeo.  H.  Gillham,  for  appellees. 

NEIL,  J.  In  the  year  1897  one  Fred- 
erick Volmer  made  and  pnblialied  his  last 
will  and  testament,  which  contained  the 
following  provisions: 

"I  give,  devise,  and  beqaeath  all  the  resi- 
dnie  of  mjr  property,  real  and  personal  and 
mixed,  to  my  nieces,  Lola  D.  Rutherford, 
wife  of  J.  R.  Rutherford  and  Joa^riilna 
Hampe,  to  their  sole  and  separate  use  free 
from  the  debts,  contracts,  control,  or  mari- 
tal rights  of  the  said  J.  R.  Rutherford,  or 
of  any  said  husband  either  of  said  nieces 
shall  have  hereafter;  said  nieces  to  have 
the  use  and  benefit  of  said  pn^erty,  lialf  to 
each,  for  and  during  their  natural  lives  and 
then  to  their  respective  hein  to  liave  their 
own  half. 

"What  I  mean  to  say  1b  that  If  either  of 
these  nieces  sliall  die  without  children,  the 
share  of  the  one  so  dying  shall  go  to  ttte 
survivor  or  the  surviving  children." 

The  two  nieces  mentioned  in  the  will  are 
the  complainants  in  the  presmt  bilL  Mrs. 
Rutherford  has  several  children,  all  minors. 
Josephine  Hampe,  after  date  of  the  will, 
intermarried  with  Frank  (yCfxaet.  She 
tias  no  children. 

Mr.  Volmer  left  several  tracts  and  lots 
of  land  which  iMissed  under  the  will;  none 
of  these,  however,  need  be  specially  referred 
to  herein  except  the  tract  of  63  acres  lying 
near  the  city  of  Memphis. 

Prior  to  the  present  proceeding  a  bUl  was 
filed  by  J.  W.  Winkler,  as  guardian  of  the 
Children  of  Mrs.  Rutherford,  against  tlie 
said  children  and  Mrs.  Rutherford  and  Mrs. 
O'Conner,  for  certain  purposes  wliich  need 
not  be  si)ecially  mentioned  here.  The  re- 
sult of  that  lltigatioo,  ao  tar  as  concerns 
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the  present  controversy,  was  that  the  chil- 
dren or  the  estate  represented  by  them,  ac- 
quired free  of  the  life  estate  five  acres  un- 
divided, or  as  It  Is  otherwise  expressed  In 
the  decree  of  that  case,  i/ai  of  the  63  acres. 
That  proceeding  la  not  before  us;  we  have 
only  Its  results. 

The  original  bill  In  the  present  case  was 
Died  by  the  two  life  tenants  against  the 
children  of  Mrs.  Rutherford  and  their  guar- 
dian. O.  W.  Winkler,  to  have  the  63  acres 
sold  for  partition  or  division  of  proceeds. 

The  chancellor,  after  hearing  evidence, 
accepted  and  confirmed  an-  ofTer  of  $1,200 
per  acre  for  7^  acres  of  the  68  acres,  but 
in  bis  decree  of  confirmation  reserved  the 
question  as  to  whether  the  sale  should  be 
treated  as  one  under  the  law  of  partltlcm 
or  as  a  sale  purely  for  reinvestment 

Subsequently  an  amended  bill  was  filed 
by  complainants  In  a  double  aspect  treating 
the  proceeding  both  as  one  instituted  to 
effect  a  partition  by  means  of  sale  and  as 
seeking  to  make  a  sale  for  reinvestment 
Under  this  bill  the  chancellor  confirmed  the 
sale  to  A.  B.  Nldcy  &  Sons,  the  persons  who 
had  made  the  offer  above  mentioned,  as  a 
sale  made  for  reinvestment  He  held  that 
th«  estate  was  such  that  the  statutes  con- 
cerning partition  and  sale  for  partition  did 
not  apply. 

Complainants  made  applicaticm  to  have 
their  life  estate  valued  and  paid  out  to 
them.   This  was  declined  by  the  chancellor. 

From  this  decree  the  first  special  appeal 
was  prayed  by  complainants;  subsequently 
another  special  appeal  was  prayed,  and  Is 
now  before  us,  but  at  present  we  shall  con- 
alder  only  the  one  which  we  have  speciflcally 
mentioned. 

The  quefstlon  suggested  turns  on  the  point 
as  to  whether  the  Interests  were  such  that 
they  could  be  made  the  subject  of  a  sale 
for  partltloa. 

Of  coarse  there  could  be  no  partition  or 
■ale  for  partition  among  the  remaindermen, 
because  there  rights  are  purely  contingent 
The  children  of  Mrs.  Rutherford  tiave  no 
vested  Interest  in. the  property.  It  Is  im- 
possible to  say  at  this  date  who  will 
be  the  ultimate  owners  of  the  remainder. 
This  cannot  be  determined  nntU  the  death 
of  both  Mrs.  Rutherford  and  Mrs.  0' Conner. 
If  Mrs.  O'Connor  should  die  without  chil- 
dren leaving  her  sister  Mrs.  Butherford  sur- 
viving her,  we  think  under  a  true  construc- 
tion of  the  will  Mrs.  O'Connor's  half  in- 
terest would  go  to  Mrs.  Rutherford.  If  Mrs. 
Rutherford  should  die  without  children  her 
Interest  would  go  to  Mrs.  O'Oonner.  If 
either  ahould  die  leaving  children,  the  in- 
terest of  that  one  would  go  to  her  children. 
If  one  should  die  without  children  after  the 
death  of  the  other,  who  had  died  leaving 
cbildr«i,  the  share  of  the  one  so  dying  with- 
out children  would  go  to  the  surviving  chil- 
dren of  the  other.  Of  course  it  would  be 
Impossible   to   partition   or  make    sale   for 


partition  among  interests  so  uncertain  as  to 
the  person  who  shall  ultimately  take.  Liand 
Company  v.  Hill  et  al.,  87  Tenn.  &80,  610. 
611,  11  S.  W.  797.  • 

But  this  does  not  prevent  the  life  tenants    I 
from  having  a  partition  or  a  sale  for  parti- 
tion.   Our   statutes   upon  the   subject  con- 
template the  existence  of  contingent  estates 
which  cannot  be  made  the  subject  of  parti- 
tion or  of  sale  for  division,  and  provide  for 
the  enforcement  of  the  rights  of  others,  not- 
withstanding the  existence  of  such  contln-    ; 
gent  estates.^' The  sections  of.  the  Code  up-  "^ 
on  the  subject  of  partition  in  kind  and  of 
sale  for  partition  are  in  pari  materia,  and 
must  be  construed  together. 

In  section  5042  of  Shannon's  Code,  it  is 
provided  that  any  person  entitled  to  a  parti- 
tion of  premises  under  the  preceding  sections 
shall  be  equally  entitled  to  have  the  premises 
sold  for  division.  If  they  are  so  situated  that 
partition  cannot  be  made,  or  if  they  are  of 
such  a  description  that  it  would  be  manifestly 
for  the  advantage  of  the  parties  that  they 
should  be  sold  Instead  of  partitioned. 

In  section  SOlO  the  right  of  partition  Is 
given  along  with  other  persons,  to  the  hold- 
ers of  life  estates. 

In  section  5020,  It  is  provided  In  respect  of 
the  petition  as  follows: 

"In  case  any  one  or  more  of  such  parties 
or  the  share  or  quantity  of  interest  of  any 
of  the  parties  be  unknown  to  the  petitioner, 
or  be  uncertain  or  contingent,  or  the  owner- 
ship of  the  inheritance  shall  depend  upon  an 
executory  devise,  or  the  remainder  shall  be  a 
contingent  remainder,  so  that  such  parties 
cannot  be  named,  the  facts  shall  be  set 
forth  In  such  petition." 

In  section  5010,  it  is  enacted  that  the  par- 
tition is  conclusive  "on  all  parties  named  in 
the  proceedings  who  have  at  the  time  any 
Interest  In  the  premises  divided,  as  owners 
in  fee  or  as  tenants  for  years  or  as  entitled 
to  the  reversion,  remainder,  or  Inheritance 
of  such  premises  after  the  termination  of  any 
particular  estate  therein;  or  who,  by  any  con- 
tingency in  any  will,  conveyance,  or  other- 
wise, may  be  or  may  become  entitled  to  any 
beneficial  interest  in  the  premises;  or  who 
shall  have  any  interest  in  any  individual 
share  of  the  premises,  as  tenants  for  years, 
for  life,  by  the  curtesy,  car  In  dower." 

In  section  6070,  referring  to  the  subject 
mentioned  in  section  6020,  it  is  said  under 
the  article  headed:  "Disposition  of  pro- 
ceeds of  sale,"  that:  "Where  any  of  the 
persons  are  absent  from  the  state,  are  with- 
out legal  representatives  In  this  state,  or 
are  not  known  or  named  In  the  proceedings, 
the  court  will  direct  the  shares  of  such  par- 
ties to  be  invested  in  permanent  securities 
at  Interest  for  the  benefit  of  such  parties, 
until  claimed  by  them  or  their  legal  represen- 
tatives." 

It  is  held  In  Freeman  v.  Freeman,  9  Helsk. 
SOI,  that  the  existence  of  such  contingent  in- 
terests will  not  prevent  a  sale  for  division 
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of  proceeds.  It  was  held  In  that  case  that 
the  persons  In  being  In  whom  the  contingent 
remainder  would  become  a  vested  estate,  If 
the  life  estate  should  fall  in  during  the  pen- 
dency of  the  proceedings,  would  represent  the 
ultimate  contingent  remaindermen  under  the 
theory  of  virtual  representation.  See,  also, 
Parker  v.  Peters,  2  Tenn.  Cas.  636;  Ridley  v. 
Halllday,  106  Tenn.  607,  61  S.  W.  1025,  58 
L.  R.  A.  477,  82  Am.  St  Rep.  902. 

No  Injury  could  be  sustained  by  the  con- 
tingent remaindermen,  by  a  sale  for  division, 
because  there  could  be  no  sale,  unless  it 
should  be  made  to  appear  that  it  would  be 
for  the  benefit  not  only  of  the  life  tenants, 
hut  of  the  whole  estate.  Reeves  v.  Reeves, 
11  Heisk.  674;  "Wilson  v.  Bogle,  95  Tenn.  290, 
293,  294,  S2  &  W.  886^  49  Am.  St.  Rep.  929. 

It  Is  also  to  be  observed  that  a  sale  for 
partition  may  be  made  not  only  where  the 
land  is  of  such  a  description  ttiat  it  cannot 
be  partitioned  in  kind,  but  also  where  the 
land  l8  so  situated  that  It  would  be  manifest- 
ly for  the  advantage  of  the  parties  that  it 
should  be  sold  instead  of  partitioned.  In 
view  of  this  principle  It  was  held  in  Wilson 
V.  Bogle,  supra,  that  a  tract  of  1,000  acres 
should  be  sold  for  division  of  proceeds  rather 
than  partitioned  among  four  persons,  because 
it  was  suitable  only  for  mining,  and  the  wa- 
ter and  the  timber  were  so  located  tipon  the 
land  with  respect  to  each  other  that  it  would 
be  best  that  one  person  should  own  the 
whole  tract  So  in  the  present  case,  it  was 
shown  In  the  court  below  that  the  land  was 
so  situated  In  respect  of  its  location  near 
two  lines  of  railway  as  that  it  would  be  most 
advantageous  to  the  parties  that  it  should  be 
sold  In  small  parcels  for  factory  purposes. 
It  was  shown.  In  substance,  that  if  it  should 
be  partitioned  It  could  not  be  used  to  advan- 
tage. It  was  also  shown  that  there  was, 
when  the  proceedings  were  instituted,  an  ac- 
tive demand  for  this  class  of  property  for 
factory  purposes,  and  that  this  demand  will 
probably  continue  for  a  time,  and  should  be 
taken  advantage  of. 

From  what  has  been  said  It  Is  apparent 
that  a  sale  for  partition  can  be  very  properly 
made  .under  such  a  state  of  facts  as  shown 
In  this  record,  notwithstanding  the  existence 
of  a  contingent  estate.  The  sale  under  such 
circumstances  would  be  really  for  the  purpose 
of  enabling  the  life  tenants  to  obtain  parti- 
tion and  enjoyment  of  their  estate  and  for 
the  reinvestment  of  such  portion  of  the  pro- 
ceeds as  should  belong  to  the  contingent  es- 
tate. 

It  Is  provided  In  section  5056  of  Shannon's 
Code,  that  the  life  estate  may  be  valued  and 
paid  over  to  the  life  tenant.  We  are  of  opin- 
ion, therefore,  that  the  sale  tor  division  of 
proceeds  was  proper  in  the  present  case,  and 
that  the  cause  should  be  remanded  to  the 
chancery  court  of  Shelby  county  to  the  end 
that  the  share  of  the  two  life  tenants  may 
be  valued  and  paid  out  to  &em,  and  that  the 
residue  of  the  fund,  that  belonging  to  the 


contingent  estate,  should  be  kept  In  court 
and  Infested  in  permanent  securities  for  the 
benefit  of  such  person  or  pwsons  as  may  ul- 
timately become  entitled  to  that  estate  In 
possession  when  the  contingency  on  whidi  It 
turns  shall  be  ascertained  by  the  happening 
of  the  event  We  are  of  opinion  that  fntore 
sales  in  this  case  should  be  treated  in  the 
same  way. 

The  other  special  appeal  referred  to  Is 
based  upon  the  following  facts:  The  7% 
acres  was  rented  as  a  part  of  33%  acres.  In 
order  to  Induce  the  three  persons  who  had 
the  land  rented,  John  Roblllo,  Casone  Fran- 
cisco, and  Brusl  Oulseppa,  to  surrender  their 
lease  on  the  land,  the  life  tenants  were 
compelled  to  make  an  allowance  of  $180  on 
the  total  rents  and  to  pay  1500  In  cash. 
They  ask  reimbursement  for  this  sum  out  of 
the  aggregate  fund.  The  sale  of  the  7^  acres 
at  $1,200  per  acre  was  worked  up  by  two 
real  estate  agents  in  Memphis,  I.  F.  Peters 
and  H.  C.  Williamson  Land  Investment  Com- 
pany. Each  of  these  persons  claim  $225,  or 
an  aggregate  of  $450,  being  6  per  cent  on  the 
purchase  price,  as  compensation  for  their 
services,  as  such  real  estate  agents. 

The  complainants  and  the  guardian  ad 
litem  consent  that  these  two  amounts  should 
be  allowed.  The  chancellor,  however,  dis- 
allowed them. 

The  sale  was  a  very  advantageous  one.  It 
could  not  have  been  made  If  the  tenants  bad 
refused  to  surrender  their  lease.  An  ^ort 
was  made  to  procure  a  surrender  of  the  leasa 
from  them  for  a  less  sum,  but  this  could  not 
be  effected.  The  alternative  was  then  pre- 
sented of  paying  the  sum  demanded  or  of 
allowing  the  sale  to  fall  through.  We  think 
there  could  be  no  doubt  of  the  wisdom  of  the 
parties  In  consenting  to  make  the  payment 
We  think  It  equally  dear  that  this  should  be 
allowed  out  of  the  aggregate  fund. 

We  are  of  opinion,  however,  that  the  claim 
of  the  two  real  estate  agents  should  not  be 
allowed  out  of  the  fund.  That  expense  must 
be  taken  care  of  by  those  who  employed  the 
agents  referred  to. 

The  result  Is  that  the  chancellor's  decree 
will  be  modified  and  reversed  so  as  to  con- 
form to  the  above  opinion,  and  the  cause  will 
be  remanded  for  further  proceedings. 

The  cost  (rf  the  appeal  will  be  paid  out  of 
the  aggregate  fund. 


CHICAGO,  ST.  L.  ft  N.  O.  R.  CO.  t.  MOG- 

RIDGE. 
(Supreme  Court  of  Tennessee.    April  25.  1906.) 

BmKBNT   DOKAIIf  —  MeABUBE   OY   ColtPERSA.- 
TION— TlJtK. 

Under  Const  art  1. 1  21,  providing  that  no 
man's  property  shall  be  taken  without  just 
compensation,  and  Shannon's  Code,  {  1865,  pro- 
viding that  DO  person  shall  enter  oa  land  to 
occupy  the  right  of  way  until  damages  aaaessed 
by  a  jury  and  the  costs  have  been  actually  paid, 
or,  If  an  appeal  haa  been  taken,  ontil  bond  bas 
t>een   given   to   abide   by    the    final    judgment. 
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where  a  railroad  company  took  possession  of  a 
right  of  way  during  tne  progress  of  the  trial  of 
condemnation  proceedings,  but  l>efore  judgment 
fixing  tlie  amount  of  damages,  the  amount  should 
be  fixed  with  reference  to  the  date  when  posses- 
sion was  actually  talcen. 

[Ed.  Note. — For  cases  in  point,  see  toL  18^ 
Cent.  Dig.  Eminent  Domain,  f  333.J 

Appeal  from  Circuit  Court,  Shelby  Connty; 
A.  B.  Pittman,  Jndge. 

Condemnation  proceedings  by  the  Chicago, 
St  Lonlfi  &  New  Orleans  Railroad  Company 
against  Mrs.  Laura  Mogridge.  From  the 
Judgment,  plaintiff  appeals.    Affirmed. 

Cooper  ft  FitEhugb  (O.  N.  Burdi  and  Al- 
bert W.  BlggB,  of  counsel),  for  appellant 
WllUam  O.  Cavett,  for  appellee. 

WILKBS,  J.  The  only  question  presented 
In  this  case  is,  in  proceedings  for  condeoma- 
tlon  of  property  for  railroad  purposes,  at 
what  date  should  the  value  of  the  property 
and  damages  sustained  be  fixed — whether  at 
the  institution  of  the  suit,  or  at  the  time  of 
the  filing  of  the  report  of  the  jury  of  In- 
quiry or  view,  or  the  time  of  the  trial  in 
the  circuit  court,  or  when  actual  possession 
is  taken. 

The  railroad  company  contends  that  the 
date  should  be  that  of  the  Institution  of 
the  suit  which  In  this  case  was  June  28, 
1902;  and  the  landowner  insists  that  it 
should  be  as  of  the  date  actual  possession 
was  taken,  which  In  this  case  was  July  14, 
1905. 

The  petition  for  condemnation  was  filed 
June  28,  1902. 

An  order  of  condemnation  was  made,  and 
a  Jury  of  view  was  appointed  July  11,  1902. 

The  Jury  of  view  made  a  retort  July  18, 
1902,  fixing  damages  at  f5,070. 

From  this  report  there  was  an  appeal  to 
the  circuit  court  July  19,  1902. 

On  May  1,  1906,  the  road  gave  bond  for 
possession,  and  the  circuit  court  ordered  the 
writ  to  issue,  and  it  did  issue,  and  petition- 
er was  put  in  possession  July  14,  1906. 

The  appeal  was  heard  November  8,  1905, 
and  the  trial  judge  charged  the  jury  to  fix 
the  value  of  the  property  as  of  date,  July 
14,  1906,  and  to  give  interest  from  the  next 
day,  July  16,  1905. 

The  Jury  assessed  the  damages  at  $6,100, 
and  the  railroad  cmnpany  has  appealed. 

The  testimony  tends  to  show  that  the  value 
of  the  property  had  Increased  between  the 
institution  of  the  suit  In  June,  1902,  and 
July,  1905. 

Tlie  presmt  suit  Is  one  In  which  the  con- 
demnation is  first  sought  by  suit,  and  the 
possession  is  talien  later,  during  the  progress 
of  the  trial,  but  before  judgment  fixing 
amount  of  damages. 

There  is  a  difference  among  the  author- 
ities as  to  the  proper  rule,  arising  largely 
out  of  the  difference  in  constitutional  and 
legal  provisions,  and  the  different  modes  of 
procedure  in  the  different  states;   and  it  la 


said  that  the  question  has  not  been  definite- 
ly passed  upon  by  this  court 

But  we  think  that  under  our  constitutional 
provision  that  no  man's  property  sliall  be 
taken  without  Just  compensation  being  made 
therefor  (Const  art  1,  {  21),  and  our  statu- 
tory provision  (Shannon's  Code,  I  1865) 
which  is  as  follows :  "No  person  or  company 
shall,  however,  enter  upon  such  land  for 
the  purpose  of  actually  occupying  the  right 
of  way  until  the  damages  assessed  by  the 
jury  on  inquiry  and  the  costs  have  been 
actually  paid,  or,  if  an  appeal  has  been  taken, 
until  the  txind  has  been  given  to  abide  by 
the  final  judgment" — the  theory  of  the  law 
1b  that  the  title  to  the  property  passes  only 
when  ixMsesaion  ia  taken  under  the  condem- 
nation proceedings. 

See,  also,  sections  1869  and  1862. 

In  White  T.  Ballroad,  64  Tenn.  641,  It  la 
said: 

"We  have  already '  seen,  however,  that  in 
this  state  the  indemnity  need  not  precede 
the  seizure,  provided  the  statute  secures  it 
beyond  all  contingency.  And  the  best  secu- 
rity guarantied  under  defendant's  charter 
Is  that  the  title  in  fee  remains  In  the  owner 
until  the  indemnity  is  paid. 

"Also,  we  hold  the  proposition  to  be  in- 
controvertible that  when  the  property  of  the 
citizen  is  to  be  taken  and  appropriated  under 
the  right  of  eminent  domain,  the  statute  au- 
tborlziug  it  must  be  strictly  followed;  and 
the  condlti<»  of  Indemnification,  either  made 
or  beyond  all  peradventure  assured,  becomes 
a  condition  precedent  to  the  divestiture  of 
the  owner's  right" 

See,  also,  Tenn.  Cent  R.  R.  Co.  t.  Camp- 
bell, 109  Tenn.  661,  76  8.  W.  1012. 

In  Alloway  ▼.  Nashville,  88  Tenn.  BIO,  18 
S.  W.  12S,  8  L^  R.  A.  123,  it  is  said: 

"Nevertheless,  we  have  no  hesitation  In 
holding,  upon  general  principles,  that  Interest 
should  have  been  allowed  from  the  time  of 
the  appropriation  of  the  property,  f^m 
that  time  the  original  owner  was  deprived 
of  the  use  and  possession  of  the  land  taken. 
The  liability  of  the  city  accrued  at  that 
date,  though  the  amount  therefor  Is  not  de- 
termined finally  until  long  thereafter.  Dam- 
ages are  properly  assessed  with  reference 
to  the  value  of  the  land  taken,  and  the  de- 
preciation of  the  residue  at  the  time  of  con- 
demnation. The  legal  rights  ef  both  parties, 
so  far  as  the  damages  are  concerned,  are 
fixed  at  that  time.  Subsequent  enhancement 
or  diminution  of  the  value,  though  ever  so 
great,  cannot  be  considered  by  the  Jury  on 
estimating  damages.  Witnesses  are  exam- 
ined as  to  the  amount  of  damages  at  the 
time  of  the  appropriation,  and  not  at  the 
time  of  the  trial.  That  method  was  properly 
adopted  in  this  case.  The  city  especially 
asked  her  witnesses  the  value  of  the  property 
In  August,  1887. 

•  ••••* 

"The  land  was  taken  about  August  10, 
1887.    Hence,  Judgment  will  be  entered  for 
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the  amonnt  of  the  verdict,  with  Interest  from 
that  date." 

This  Is  virtually  holding  that  the  date  at 
which  possession  Is  taken  Is  the  date  when 
the  damages  should  be  fixed  when  the  prop- 
erty Is  taken  in  advance  of  the  trial. 

In  cases  where  the  trial  Is  had,  and  dam- 
ages fixed  before  possession  Is  taken.  It 
would  seem  that  the  date  of  the  trial  or  Judg- 
ment should  determine;  but  that  case  1b 
not  before  us. 

We  are  of  opinion  that  there  was  no  error 
in  the  judgment  of  the  court  below;  and 
it  Is  afiSrmed,  with  cost& 


KINNBT  v.  YAZOO  &  M.  V.  R.  CO.  (two 

cases). 
(Supreme  Court  of  Tenneeaee.    April  24,  190a) 

1.  Cabbiebs— Delivebt  of  Fasse^oeb. 

There  Is  a  cause  of  action  against  a  carrier 
where  it  refuses  to  deliver  a  passenger  at  the 
usual  station  platform,  but  puts  her  off  300 
yards  from  it,  in  the  mud  ana  rain,  she  being 
old,  crippled,  and  going  on  crutches. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
(3ent.  Dig.  Carriers,  ||  1067-1072.] 

2.  Tbiai/— QuEsnon  fob  Jubt. 

Where  there  is  a  conflict  in  the  testimony 
on  a  material  determinative  question,  the  court 
may  not  pass  on  the  credibili^  of  the  witnesses, 
but  must  submit  the  case  to  the  jury. 

Appeal  from  Circalt  Court,  Shelby  County; 
H.  W.  Laughlln,  Judge. 

Two  actions — one  by  Mrs.  M.  E.  Kinney, 
the  other  by  J.  B.  Kinney— against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. Judgment  fw  defendant  PlalntlffB 
appeal.    Reversed  and  remanded. 

Marlon  O.  Evans,  tot  appellants.  Francis 
Fentress  (J.  M.  Dickinson  and  Gl  N.  Bnrch, 
of  connael),  for  appellee. 

WILKES,  J.  These  are  actions  for  dam- 
ages begun  before  a  justice  of  the  peace.  On 
the  trial  in  the  circuit  court,  after  all  the  evi- 
dence was  In,  on  motion  of  defendant's  coun- 
sel, the  trial  judge  peremptorily  Instructed 
the  jury  to  find  for  the  defendant  road,  and 
verdicts  and  judgments  were  rendered  accord- 
ingly, and  plaintUfs  have  appealed  in  each 
case;  the  cases  being  tried  together  in  the 
court  l>elow  and  in  this  court. 

The  error  assigned  Is  that  the  trial  judge 
erred  in  giving  the  Jury  peremptory  instruc- 
tions to  find  for  the  defendant,  and  declined 
to  submit  the  evidence  to  the  Jury. 

This  assignment  Is  good  In  form,  and 
properly  raises  the  question  whether  there 
was  any  material  evidence  upon  which  plain- 
tiffs would  have  been  entitied  to  verdicts  and 
Judgments. 

There  is  no  power  In  the  trial  Judge  to 
direct  a  verdict  in  any  case  in  which  there 
Is  a  dispute  as  to  any  material,  determinative 
evidence,  or  any  doubt  as  to  the  conclusion 
to  be  drawn  from  the  whole  evidence  upon 
the  issues  to  be  tried. 

If  there  is  any  dispute  aa  to  any  material. 


determinative  fact;  tbe  case  mast  be  snbmit- 
ted  to  the  Jury.  If  there  is  no  dispute  as  to 
sneh  fact,  the  question  is  one  at  law  for  the 
court  Tyus  v.  R.  R.,  114  Tenn.  694,  86  S.  "W. 
1074;  Brown  v.  Traction  Co.,  KnoxviII» 
(Sept  Term,   1906)  89  S.  W.  319. 

Counsel  agree  that  the  defendant  roaa 
undertook  for  the  usual  fare  to  carry  MrsL 
Kinney,  as  a  passenger,  from  Pritcbard  to 
Comorant  Miss.;  that  she  was  an  old  Iady» 
and  cripple,  and  going  on  crutches. 

There  Is  no  question  made  but  tliat  tb* 
road  was  obligated  to  deliver  her  at  the  asnai 
station  platform  at  the  place  of  destinatliKi. 

The  defendant  road  Insists  that  it  did 
deliver  her  at  the  station  at  the  usual  place. 
about  60  feet  from  the  depot;  that  the  con- 
ductor and  porter  helped  her  from  the  train, 
and  went  with  her  to  the  d^ot  carrying  ber 
baggage,  and  left  ber  comfortably  in  the 
depot  house,  and  her  baggage  on  the  plat- 
form. The  conductor  and  porter  both  swear 
to  this  state  of  facts. 

Mrs.  Kinney  swears  that  she  was  put  off 
the  train  300  yards  from  the  depot  over  her 
protest  and  demand  that  she  be  carried  to  the 
depot  or  station  house;  that  she  was  put  off 
by  the  porter  and  either  the  conductor  or  flag- 
man; and  told  that  she  would  not  be  carried 
up  to  the  station;  that  the  place  where  she 
was  put  off  was  full  of  mud  and  standing 
water  and  1<^  thrown  about;  that  it  had 
been  raining,  and  everything  about  there  wa» 
muddy;  that  she  bad  to  walk  on  her  crutches 
up  to  the  station,  without  help,  and  having  a 
littie  child  about  five  years  old  with  her;  that 
she  was  unable  to  carry  her  telescope,  and 
bad  to  send  back  for  it;  that  she  missed 
connection  she  expected  to  make,  and  was 
compelled  to  stay  all  night;  and  that  she 
contracted  cold,  and  was  made  sick. 

She  is  corroborated  by  J.  L.  Savage,  a  pas- 
sengw  on  the  same  train.  In  the  main  fea- 
tures  of  her  testimony,  that  the  train  which 
she  was  on  stepped  300  yards  from  the  sta- 
tion, and  did  not  run  up  to  it,  as  it  usually 
did;  and  that  he  got  off,  and  walked  np  to 
the  station ;  but  that  Mrs.  Kinney  could  not 
walk  that  far  in  her  condition;  and  that  she 
got  off  300  yards  from  the  station,  after  wait- 
ing for  the  train  to  be  pulled  up,  and  request- 
ing that  it  be  done,  and  after  she  was  told 
that  it  would  not  be. 

Now,  if  this  evidence  of  Mrs.  Kinney  Is  to 
be  believed,  she  had  a  right  of  action.  There 
was  a  sharp  conflict  between  her  and  the 
conductor  and  porter  upon  the  material  ques- 
tion as  to  whether  she  was  carried  up  to  the 
station  or  not,  and  also  a  conflict  on  this 
point  between  the  statement  of  J.  Ij.  Savage 
and  the  porter  as  to  where  she  left  the  train. 
The  trial  Judge  did  not  have  the  right  to 
pass  upon  the  credibility  of  the  witnesses; 
but  there  being  a  conflict  of  evid^ice  od  a 
material,  determinative  question,  the  case 
should  have  been  submitted  to  the  Jury,  and 
peremptory  instrucUoms  wen  aot  proper  or 
permlssibla. 
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Tbe  Judgment  Is  reversed,  and  the  caus« 
remanded  for  a  new  trial,  and  the  defendant 
road  will  pay  tbe  costs  of  appeal  In  botb 
cases. 


O'NBAL  T.  RICHARDSON  at  sL 
<8apreme  Court  of  Arkansas.    March  8,  1900.) 

X.    SALKS— TSAHSFKB   OF   TITI.E. 

Under  an  agreement  between  plaintiff  and 
-defendants,  by  which  plaintiff  wsb  to  buy  cot- 
ton and  turn  it  over  to  defendants  to  gin,  after 
which  defendants  would  bny  the  cotton  from 
plaintiff,  defendanta,  prior  to  the  ginning  and 
Daling  of  the  cotton,  acquired  no  title  which  they 
-could  transfer,  even  to  an  innocent  purchaser  for 
value. 

[Gd.  Note. — ^For  cases  in  point,  see  vol.  48, 
€ent.  Dig.  Sales,  {  024.] 

2.  Same— BoKA  Fine  PtTBCHAseBS. 

Where  plaintiff  agreed  to  bay  cotton  for 
-defendants,  to  be  ginned,  reserving  a  lien  thereon 
&nd  on  the  fund  derived  from  the  sale  thereof  for 
his  advancements  the  title  to  the  cotton  was 
In  defendants,  and  a  sale  thereof  to  a  bona 
fide  purchaser  for  value  passed  title  freed  from 
plaintiff's  lien. 
S.  Trial— Dkubxbatiohs  ot  Jttbt— Gokboioh 

OF  Vekdiot. 

Where  a  Jury,  being  unable  to  agree,  re- 
-tumed  into  court  for  further  instructions,  it  was 
improper  for  the  court  to  state  to  them  that  it 
was  necessary  for  all  or  some  of  them  to  make 
concessions  with  a  view  to  rendering  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  747.] 
4.  Apfkai/— Hajocless  Ebbob— CoKiioiNa  Veb- 

DIOT. 

Where,  after  the  jury  had  returned  for  far- 
ther instructions,  the  court  erroneously  stated 
that  it  was  necessary  for  some  or  all  of  them 
to  make  concessions,  and  the  jury  were  still 
unable  to  agree,  and  did  not  agree  until  the 
court  had  given  farther  instructions,  the  error 
was  harmless. 
•B.  Tbial  —  Ihbtbuctions  —  Reduction    to 

Wbitino. 

Under  Const,  art  7,  8  23,  requiring  the 
court  to  reduce  its  instructions  to  writing  on 
the  request  of  either  party,  it  was  not  error 
for  the  court  to  give  the  jury  an  additional 
instruction  orally  In  the  absence  of  a  request 
«r  demand  that  it  be  reduced  to  writing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  516. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Frederick  D.  Fulkerson,  Judge. 

Action  by  L.  B.  O'Neal  against  V.  G. 
Richardson  and  another,  in  which  tbe  Lesser 
Goldman  Cotton  Company  and  the  Planters' 
Compress  Company  Intervene.  From  a  judg- 
ment In  favor  of  Interveners,  plaintiff  ap- 
peals.   Affirmed. 

8.  D.  Campbell,  for  appellant  H.  L.  Pon- 
der and  Jos.  M.  &  Jno.  W.  Stayton,  for 
appellees. 

BATTLB,  J.  L.  B.  O'Neal  brought  this 
action  against  Y.  O.  Richardson  and  J.  M. 
Jackson,  partners  doing  business  as  Richard- 
son &  Jackson,  to  recover  tbe  possession  of 
certain  23  bales  of  cotton.  Richardson  & 
Jnckson  answered  and  denied  that  the  cotton 
t>elonged  to  O'Neal,  and  alleged  that  the  cot- 
ton was  their  i»t>perty  and  that  they  bad  sold 


the  same  to  Lesser  Ooldman  Cotton  Com- 
pany and  tbe  Planters'  Compress  Company. 
These  cuiupanies,  purchasers,  intervened  and 
claimed  to  be  the  owners,  and  entitled  to  the 
possession  of  the  cotton. 

Richardson  &  Jackson  were  operating  a 
round  bale  cotton  gin,  and  in  order  to  oper- 
ate the  same  it  was  necessary  to  buy  seed 
cotton  to  furnish  the  gin.  They  were  with- 
out sufficient  means  to  continue  the  opera- 
tion of  the  gin  and  applied  to  O'Neal  for 
assistance;  and  finally  entered  into  an  agree- 
ment with  him,  under  and  In  pursuance  of 
which,  O'Neal  claims,  that  all  the  cotton 
ginned  by  Richardson  &  Jackson  was  pur- 
chased by,  and  belonged  to  him;  and  that 
when  it  was  ready  for  shipment  he  sold  it 
to  them  and  that  under  this  agreement  and 
arrangement,  the  cotton  in  controversy  was 
purchased  by  him,  but  never  was  sold  to 
them,  and  still  belongs  to  him. 

Richardson  &  Jackson  say  that  they  had 
$350,  and  that,  under  the  agreement  with 
O'Neal,  be  signed  a  note  for  $350,  as  surety, 
and  they  borrowed  on  it  $350,  and  this  and 
the  other  $350,  making  $700  were  placed  in 
his  hands  for  the  purpose  of  paying  for  the 
cotton  to  be  purchased  by  them;  that  be  act- 
ed as  their  cashier,  and  In  pursuance  of  said 
agreement,  and  for  his  protection  against 
any  losses  on  account  of  being  their  surety, 
paid  with  their  money  for  the  cotton  pur- 
chased for  the  gin,  and  received  the  proceeds 
of  the  sale  of  tbe  cotton  sold,  by  them,  and 
with  such  proceeds  paid  for  other  seed  cot- 
ton; and  in  this  manner  the  gin  was  kept  in 
operation.  He  was  to  receive  compensation 
for  his  services.  They  further  say  that  the 
cotton  in  controversy  was  purchased  by 
them,  and  sold  to  Interveners,  and  that 
O'Neal  "had  nothing  to  do  with  it" 

Each  party  adduced  evidence  in  the  trial 
in  the  action  which  tended  to  support  his  or 
their  contention.  Evidence  was  also  ad- 
duced which  tended  to  prove  that  the  inter- 
veners were  purchasers  of  the  cotton  in  con- 
troversy for  a  valuable  consideration  without 
notice  of  any  lien  thereon. 

Over  the  objections  of  the  plaintiff  the 
court  Instructed  the  jury  as  follows: 

"(3)  If  you  find  from  a  preponderance  of 
the  evidence  herein  in  order  to  secure  tbe 
means  to  rtm  their  gin,  the  defendants, 
Richardson  &  Jackson,  induced  the  plaintiff 
to  go  upon  their  notes  to  tbe  bank  for  money 
and  to  make  advances  to  them  from  time  to 
time,  they  agreed  the  plaintiff  should  hold  all 
funds  received  by  defendants,  and  all  cotton 
shipped  or  sold  by  them  was  delivered  to 
plaintiff  by  the  delivery  of  the  bills  of  lad- 
ing therefor,  and  the  plaintiff  was  to  be  re^ 
paid  his  advances  and  for  the  money  bor- 
rowed on  his  name,  and  he  was  to  receive 
a  compensation  therefor,  such  an  arrange- 
ment would  not  confer  tbe  title  of  the  cotton 
upon  the  plaintiff. 

"(4)  If  you  find  from  a  preponderance  of 
the  evidence  herein,  tbe  defendant  requested 
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O'Neal  to  become  tbeir  surety  to  the  bank 
and  the  defendants  further  gave  him  certain 
sums  of  money  and  It  was  further  agreed 
he  should  bold  the  money  and  disburse  the 
same  for  seed  cotton,  for  them,  and  hold  the 
bills  of  lading  therefor  and  collect  the  pro- 
ceeds of  sale  and  repay  his  advances  and 
was  later  on  to  receive  compensation  for 
services  rendered,  such  an  arrangement  would 
not  be  sufficient  to  give  such  a  title  to  the 
plaintiff  as  would  entitle  him  to  recover  in 
this  suit  and  yon  should  find  for  the  Inter- 
venera. 

"(5)  If  you  find  from  the  evidence  that  the 
plaintiff  was  not  the  absolute  owner  of  the 
cotton  In  controversy,  but  was  to  hold  the 
same  or  proceeds  thereof  until  be  was  made 
safe  or  repaid  for  advances  made  by  him, 
such  would  not  be  sufficient  but  the  cotton  must 
have  been  actually  delivered  to  him,  and  if 
you  find  the  cotton  in  controversy  was  bought 
and  ginned  In  the  ordinary  course  of  busi- 
ness and  the  same  was  never  delivered  to 
O'Neal,  be  cannot  sustain  his  action  against 
the  interveners,  and  you  will  find  for  the  In- 
terveners. 

"(6)  If  you  further  find  from  the  evidence 
that  O'Neal  became  surety  for  Richardson  & 
Jackson  to  the  Bank  of  Newport  for  ^50  and 
that  he  was  to  have  a  Hen  upon  the  cotton 
that  was  ginned  by  Richardson  &  Jackson, 
in  case  the  said  note  became  due  and  O'Neal 
had  to  pay  It,  this  would  not  prevent  a  re- 
covery of  the  cotton  in  controversy  by  the 
Interveners  and  the  Lesser  Cotton  Company 
unless  you  further  find  that  said  Lesser  Cot- 
ton Company  bought  said  cotton  with  no- 
tice of  said  Hen." 

After  the  case  was  submitted  to  the  Jnry, 
and  they  had  been  out  some  time,  and  had  re- 
turned into  court,  being  unable  to  agree,  the 
court  stated  to  them: 

"Of  course,  it  is  necessary  for  all  of  you, 
or  some  of  you,  to  make  concessions;  I  hope 
you  will  go  out  now  with  a  view  to  getting 
a  verdict 

"To  this  statement  of  the  court,  the  plain- 
tiff at  the  time  objected  and  excepted." 

They  retired  to  their  room,  and  after  they 
had  been  out  some  time,  they  again  returned 
into  court,  being  unable  to  agree,  and  the 
court  Instructed  them  orally  as  follows: 

"Gientlemen,  these  instructions  mean  about 
this:  If  there  was  an  agreement  between 
Richardson  &  Jackson  on  one  side  and  O'Neal 
on  the  other  that  O'Neal  should  buy  cotton 
from  the  wagon,  and  own  It  for  himself,  and 
then  to  turn  it  over  to  them  to  gin,  and  then 
they  would  buy  it  from  him,  then  the  title 
was  not  to  pass  to  Richardson  &  Jackson 
until  after  It  was  ginned  and  baled,  then 
O'Neal  would  be  the  owner  and  Richardson 
&  Jackson  would  have  no  right  under  any 
circumstances,  in  such  an  event  to  sell  the 
cotton  either  to  innocent  holders  or  any  one 
else.  On  the  other  hand  It  means  about  this: 
l%at  If  O'Neal  was  buying  this  cotton  for 
Richardson  &  Jackson,  and  that  he  Just  had 


a  lien  on  the  cotton  and  on  the  fand  for 
what  he  had  advanced  and  his  ■ecurit;  to 
the  bank,  if  he  was  a  security,  then  that 
would  be  Richardson  &  Jackson's  cotton  and 
they  have  violated  their  agreement;  the  title 
would  pass  to  Lesser  Cotton  Company  and 
be  a  better  title  than  O'Neal's  lien,  unless 
they  had  notice  of  that  kind  of  an  arrange- 
ment That  is  all  there  is  in  It  The  qnea- 
tion  is  whether  or  not  O'Neal  abflolutety 
owned  it  or  whether  he  had  a  lien  or  such 
a  lien  as  the  Lesser  Cotton  Company  had  no 
notice  of.  I  also  Instruct  you  that  the  fact 
that  there  had  been  no  settlement  as  to  the 
wages  of  O'Neal  or  a  settlement  on  the  other 
hand,  as  to  what  he  was  to  pay  for  ginning, 
that  would  not  determine  the  Issue  in  this 
case.  It  is  only  a  question  to  be  looked  at 
The  mere  fact  that  they  had  not  settled  the 
pay  for  ginning.  If  he  was  the  own«-,  or  the 
fact  that  they  have  not  settled  as  to  what 
he  was  worth  as  security — that  doesn't  nec- 
essarily settle  it  In  fact  there  baa  been 
no  settlement" 

To  the  oral'  instructions,  the  plaintiff  ob- 
jected and  excepted.  Thereupon  the  jury  re- 
tired, and  after  being  out  some  time  returned 
a  verdict  In  favor  of  the  interveners.  Plain- 
tiff appealed. 

In  examining  instructions  for  the  purpose 
of  ascertaining  whether  they  be  correct  they, 
should  be  considered  in  connection  with  oth- 
er instructions  upon  the  same  subject  The 
instructions  numbered  8,  4,  5,  and  8,  to 
which  appellant  objected,  were  explained  by 
the  oral  Instruction.  Ae  explained  they  con- 
tain no  revertsible  error.  See  Hauselt  v.  Har- 
rison,  105  n.   S.  401,  405,   26  L.   Ed.   1075. 

The  statement  of  the  court  to  the  Jury  as 
to  the  necessity  of  making  concesaions  was 
improper,  but  It  does  not  seem  that  it  was 
prejudicial.  After  It  was  made  they  retired 
and  remained  out  some  time  and  then  re- 
turned Into  court  and  reported  that  they 
were  unable  to  agree,  and  did  not  agree  un- 
til the  oral  Instruction  was  given.  Under 
the  statement  and  instructions  then  given  to 
them  the  jury  were  unable  to  agree.  The 
statement  yielded  no  results. 

Appellant  Insists  that  the  court  erred  in 
orally  instructing  the  jury.  He  objected  to 
it  as  be  did  to  written  instructions,  but  there 
was  no  request  or  demand  that  it  be  reduced 
to  writing.  It  is  only  at  the  request  of  eith- 
er party  that  a  court  is  required  to  reduce 
instructions  to  writing.    Const  art  7,  |  23. 

The  evidence  was  sufficient  to  sustain  the 
verdict 

Judgment  affirmed. 


COTTONWOOD  LUMBER  QO.  t.  HARniN. 

(Supreme  Coart  of  Arkansas.    Feb.  24,  1906.) 
1.  Advebsk  Possession— Patukitt  of  Taxes 

— CoUUENOKMEIfT  OF  LiMITATIOn   PbbIOD. 

Under  Act  Iilarch  18,  1880  (Acte  1899,  p. 
117,  No.  66),  providing  that  animprovad  and 
nninclosed  lands  shall  M  deemed  to  be  is  tht 
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poaseasion  of  the  penoa  who  pays  taxes  thereon, 
if  he  have  color  of  title  thereto,  and  shall  have 
paid  taxes  f6r  at  least  seven  years  in  saooession, 
not  leas  thsji  three  of  such  payments  being  made 
subsequent  to  the  passage  of  ue  act,  the  adverse 
possession  begins  with  the  payment  of  the  taxes 
while  the  person  holds  color  of  title,  and  not  at 
the  expiration  of  the  seven  years. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adverse  Possession,  U  516,  626.] 

2.   SahB— COHBTITUTIONAI. 'IiAW. 

Act  March  18,  1890  (Acta  1890,  p.  117, 
No.  66),  providing  that  unimproved  ana  nnin- 
closed  lands  shall  be  deemed  to  be  in  the  posses- 
sion of  the  person  who  pays  the  taxes  thereon, 
if  he  have  color  of  title,  and  shall  have  paid 
taxes  for  at  least  seven  years  in  succession,  not 
less  than  three  of  the  payments  being  made 
subsequent  to  the  passage  of  the  act,  is  con- 
stitntional  and  valid. 

Appeal  from  Clrcnit  Court,  Lee  County; 
Hance  N.  Button,  Judge. 

Action  by  W.  F.  Hardin  against  the  Cot- 
tonwood Lumber  Company.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

This  Is  an  action  of  «}ectmeint  by  W.  F. 
Hardin  against  the  Cottonwood  Lumber  Com- 
pany to  recover  land  in  Lee  county.  The 
plalntlfl  Inherited  the  land  from  one  W.  F. 
Hardin,  who  held  It  by  mesne  conveyances 
from  tbe  government.  The  defendant  com- 
pany and  their  grantors  had  claimed  the 
land  under  color  of  title  from  1870  to  the 
{ime  of  ttie  action,  and  they  had  paid  taxes 
continuously  from  1870  to  1002,  Inclusive. 
Tbe  defendant  alleged  that  be  and  his  grant- 
ors bad  held  the  land  adversely  under  color 
of  title  for  more  than  seven  years  and  plead- 
ed tbe  seven-year  statute  of  limitations.  The 
defendant  asked  and  the  court  refused  to  give 
tbe  fallowing  Instruction:  "Under  the  act 
of  March  18,  1800,  entiUed  'An  act  for  the 
protection  of  those  who  pay  taxes  on  land,' 
tbe  payment  of  taxes  on  land  by  one  who 
has  color  of  titie  for  seven  years  In  succes- 
sion up  to  the  commencement  of  the  action, 
at  least  three  of  such  payments  having  been 
made  since  the  passage  of  said  act,  operates 
as  a  complete  investiture  of  title  by  limita- 
tion, and,  under  the  undisputed  facts  in  this 
case,  tbe  verdict  must  be  for  the  defendant" 
'Acts  1800,  pk  117,  No.  66.  The  court  then, 
of  its  own  motion,  over  tbe  objections  of  de- 
fendant, orally  declared  the  law  to  be  as  fol- 
lows: "Under  act  of  March  18,  1899,  where 
a  person  under  color  of  title  to  unoccupied 
and  unimproved  lands  has  paid  taxes  there- 
on for  seven  years  in  succession,  at  least 
three  of  which  payments  being  after  the  pas- 
sage of  said  act,  bis  possession  Is  deemed  to 
commence  only  from  the  date  of  the  last  and 
not  the  first  payment,  and  that  the  plea  of 
tbe  seven-year  statute  of  limitations  can- 
not be  successfully  made  before  the  expira- 
tion of  seven  years  from  tbe  date  of  the 
seventh  payment"  The  court  thereupon  found 
in  favor  of  the  plaintiff  and  gave  judgment 
accordingly. 

P.  D.  McCnlloch  and  Austin  &  Danaher, 
for  appellant,    H.  F.  Boleson,  for  appellee. 


RIDDICK.  J.  (after  stating  tbe  facts). 
This  Is  an  appeal  by  the  defendant,  Cotton- 
wood Lumber  Company,  from  a  judgmait 
rendered  against  It  In  favor  of  W.  F.  Hardin 
for  the  recovery  of  a  tract  of  land  In  Lee 
county.  Tbe  defense  of  the  lumber  company 
against  tbe  action  brought  by  Hardin  to  re- 
cover this  land  was  based  on  tbe  act  of  1800, 
In  reference  to  tax  payments  on  wild  and  un- 
occupied land,  but  tbe  case  was  decided  by 
the  circuit  judge  before  the  recent  decision 
of  this  court  in  Towson  v.  Denson,  86  S.  W. 
661,  in  which  tbe  meaning  and  effect  of  that 
statute  were  declared  and  explained.  By 
reference  to  the  statement  of  the  facts  In 
this  case  it  will  be  seen  ttiat  tbe  learned 
circuit  judge  held  tbe  same  opinion  In  refer- 
ence to  the  meaning  of  the  act  as  was  held  by 
the  judges  who  dissented  in  Towson  v.  Den- 
son. I  concurred  In  tbe  dissenting  opinion 
delivered  by  Chief  Justice  Hill  in  that  case, 
and,  but  for  the  decision  of  the  court  In  that  - 
case,  I  should  concur  In  tbe  ruling  of  the  cir- 
cuit coiurt  in  this  case.  But  the  Judgment  of 
this  court  in  Towson  v.  Denson  was  rendered 
after  argument  and  a  careful  consideration 
of  the  question  presented.  The  question  de- 
cided in  that  case  was  not  one  of  principle, 
but  related  only  to  tbe  proper  interpretation 
of  an  act  of  the  Legislature.  As  tbe  mean- 
ing of  the  act  was  not  clear,  and  as  the  deci- 
sion was  made  after  a  full  consideration  of 
the  arguments  of  learned  counsel,  I  feel 
bound  thereby,  for  tbe  decision  became  a  rule 
of  property  which  should  not  now  be  over- 
turned unless  tbe  statute,  as  Interpreted  by 
tbe  court  Is  unconstitutionaL 

The  only  question  then  in  this  case  Is 
whether  the  statute  of  1800,  in  reference  to 
the  effect  of  payment  of  taxes  on  wild  and 
unoccupied  land,  is  unconstitutional  and  void. 
After  consideration  of  the  question,  we  do 
not  think  that,  this  contention  can  be  sus- 
tained. Taking'  tbe  act  to  mean  wbat  the 
court  said  it  meant  In  Towson  ▼.  Denson, 
still  we  think  the  cases  cited  by  counsel  for 
appellant  show  that  It  is  a  valid  law.  The 
act  declared  that  unimproved  and  unlnclosed 
lands  shall  be  deemed  and  held  to  be  in  the 
possession  of  tbe  person  who  pays  taxes 
thereon,  and  It  contained  the  provision  tbat 
"no  person  shall  be  entitled  to  invoke  the 
benefit  of  the  act  unless  he  and  those  under 
whom  be  dalms  shall  have  paid  such  taxes 
for  at  least  seven  years  In  succession,  and 
not  lees  than  three  of  such  payments  must  be 
made  subsequent  to  tbe  passage  of  this  act" 
Klrby's  Dig.  {  6067.  Were  It  not  for  the 
clause  tbat  requires  tbat  at  least  three  of 
tbe  tax  payments  must  have  been  made  after 
tbe  passage  of  the  act,  it  would,  under  the 
construction  given  It  by  the  court  In  Towson 
V.  Denson,  have  been  clearly  unconstitutional 
so  far  as  it  was  retrospective  in  character, 
for,  If  valid,  it  would  then  have  divested  the 
titie  of  land  from  many  of  those  who  had 
neglected  to  pay  taxes  tiiereop  and  vested  It 
in  tbe  persons  who  bad  paid  tbeae  taxee 
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contlnnonsly  tor  seven  years  or  over  under 
color  of  title.  But  wben  we  consider  tbe 
provision  of  tbe  act  wbicb  requires  tbat  at 
least  tbree  of  the  tax  payments  must  bave 
been  made  subsequent  to  the  passage  of  the 
act,  we  cannot  say  that  the  act  arbitrarily 
attempts  to  divest  the  title  of  land  from 
owners  who  had  not  paid  taxes  thereon  and 
vested  It  in  those  who  bad  paid  taxejs  thereon 
continuously  for  seven  years,  for  tbe  pro- 
vision referred  to  gave  owners  of  land  who 
bad  not  paid  taxes  at  least  two  years  in  wliicb 
to  pay  taxes  and  obviate  tbe  effect  of  the 
statute.  Tills  provision  of  the  act  brings  it 
within  tbe  scope  and  reason  of  those  deci- 
sions that  hold  tliat  limitation  laws  and  laws 
regulating  the  registration  of  deeds  are  not 
unconstitutional  when  a  reasonable  time  Is 
given  within  which  tbe  effect  of  such  a  stat- 
ute, as  it  applies  to  rights  of  action  already 
existing  or  to  existing  conveyances,  may 
be  avoided  and  rendered  harmless  in  re- 
spect to  vested  rights.  Munn  v.  Illinois, 
W  U.  S.  184,  24  L.  Ed.  77;  Turner  v.  New 
York,  168  U.  S.  90,  18  Sup.  Ct  38,  42  L.  Ed. 
892;  Saranac  Land  &  Timber  Oo.  v.  Boberts, 
177  U.  S.  318,  20  Sup.  Gt  642,  44  L.  Bd.  786. 

As  in  our  opinion  the  act  of  March  18, 
1899,  was  a  valid  law,  It  follows  from  the 
decision  of  the  court  in  Towson  v.  Denson, 
under  the  undisputed  facts  in  tbe  case,  which 
show  a  continuous  payment  of  taxes  by  de- 
fendant and  those  under  whom  be  holds  for 
over  80  years  under  color  of  title  and  claim 
of  ownership  to  tbe  land  adverse  to  tbe 
claim  of  plaintiff,  tbat  tbe  Judgment  should 
be  for  tbe  defendant 

Reversed  and  remanded,  with  an  order 
tbat  Judgment  be  rendered  accordingly. 

lCcOUI<LOOH,  J.,  did  not  participate. 


MACRAE  et  al.  v.  JOHNSON  et  al. 
(Supreme  Court  of  Arkansas.    Feb.  24,  1906.) 

Appeal  from  Lee  Chancery  Court;  E.  D. 
Robert8<m,  Chancellor. 

Action  by  W.  V.  Johnson  and  others  against 
O.  W.  Macrae  and  others.  E*rom  a  judgment 
in  favor  of  plaintiffs,  defendants  appeal. 
Reversed. 

N.  W.  Norton,  for  appellants.  H.  F.  Role- 
son,  for  appellees. 

RIDDICK,  3.  Tbe  facts  In  this  case  are 
similar  to  those  in  case  of  Cottonwood  Lum- 
ber Oo.  V.  W.  F.  Hardin,  92  S.  W.  1118.  and 
for  the  reasons  stated  in  the  opinion  In  that 
case  the  Judgment  Is  reversed,  and  cause 
remanded,  with  an  order  to  enter  Judgment 
for  defendants. 

McCULLOCH,  J.,  did  not  participate^ 


LITTLE  ROCK  ft  H.  8.  W.  R.  00.  ▼.  Me- 

QUEENEY. 
(Supreme  Court  of  Arkansas.    Feb.  IT,  1906.) 

1.  R^iutOAOS— Ofkbatioh— SiATurxs— Apfuo 

OATION. 

Acts  1891,  p.  213,  reqairinc  all  persons  ms- 
nlng  trains  on  any  railroad  within  the  state  to 
keep  a  constant  lookout  for  persons  and  proper- 
ty on  the  track,  etc.,  applies  to  the  oi>eration 
of  ears  and  engines  in  a  railroad  yard. 

2.  Saub— I7NI.OAOIIIO  Oau  — Knowucdos  or 

BIuplotAs. 

Between  4  and  5  o'clock  in  the  afternoon 
of  the  day  plaintiff  was  injured  be  caused  the 
car  be  was  unloading  to  be  opened  by  defend- 
ant's night  watchman  and  anoUter  employ^. 
Plaintiff  continued  to  unload  until  25  miiiutea 
after  6,  when  be  was  injured  by  defendant  run- 
ninx  a  freight  car  against  his  wagon  without 
warning.  Tne  night  watchman  knew  he  was 
unloadmg  the  car  when  he  was  injured,  and  per- 
mitted him  to  do  so ;  it  l>eing  such  night  watch- 
man's duty  to  close  and  seal  cars  wben  he 
found  them  open  at  a  time  when  they  should 
l>e  closed,  and  to  see  that  no  one  was  molesting 
cars  in  the  yard.  Beld.  that  such  facts  justified 
an  Instruction  tliat  if  defendant's  employte 
having  charge  of  looking  after  the  unloading 
of  cars  knew  that  plaintiff  was  unloading  a  car 
and  was  in  defendant's  yards  for  that  purpose 
after  business  hours,  and  plaintiff  did  not  know 
that  he  was  violating  a  rule  of  the  company  in 
so  doing,  defendant  owed  him  the  duty  not  to 
injure  bim  by  the  negligent  acts  of  its  employes. 

S.    TBIALt— InSTBT7CTI0NS— GOIfSTBUCTIOl?  AS  A 

Wholx. 

Where  the  court  charged  tliat  if  plaintiff's 
own  negligence  contributed  to  the  injury  h<^ 
could  not  recover,  another  instruction  that  if 

Slalntiff  showed  by  a  preponderance  of  the  evl 
ence  that  he  was  injured  by  reason  of  defend- 
ant's negligence,  the  burden  was  on  defendant 
to  show  contributory  negligence  fay  a  prepond- 
erance of  the  evidence,  was  not  objectionable  as 
witbdrawiDK  plaintiff's  evidence  of  contributory 
negligence  from  the  jury. 
4.  Dav AOBS  —  Pkbsomai,  Iiumm  —  Avourt 

RXOOVEBED. 

In  an  action  for  injuries  to  a  licensee  in  a 
railroad  yard,  who  was  unloading  a  freight  car, 
evidence  held  to  sustain  a  verdict  awarding 
plaintiff  ^,000  damages. 

Appeal  from  Circuit  Court,  GarUmd  Coun- 
ty; A.  M.  Duffle,  Judge. 

Action  by  James  McQueeney,  revived  af- 
ter bis  death  in  the  name  of  Catherine  Mc- 
Queeney, his  administratrix,  against  the  Lit- 
tle Rock  &  Hot  Springs  Western  Railroad  . 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

B.  S.  Johnson,  for  appellant.  Wood  A 
Henderson,  for  appellee. 

BATTLE,  J.  James  McQueeney,  in  his 
lifetime,  brought  this  action  against  Qie  Lit- 
tle Rock  &  Hot  Springs  Western  Railroad 
Company  to  recover  damages  suffered  from 
personal  injuries  occasioned  by  the  negli- 
gence of  tbe  defendant,  alleging  in  bis  com- 
plaint that,  on  3d  day  of  September,  1902,  at 
Hot  Springs,  in  this  state,  while  the  plain- 
tiff was  engaged  In  unloading  a  frei^t  car 
on  defendant's  railroad,  the  servants,  agents 
and  employes  of  the  defendant  wrongfully, 
negligently,  maliciously,  and  willfully  ran  a 
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freU^t  car  against  tb*  wagon  upon  whidi 
h«  was  standing  wltb  such  force  as  to  tbrow 
tilm  to  the  ground  and  Inflict  upon  him  great 
personal  Injuries.  Defendant  answered, 
denying  the  material  allegations  in  the  com- 
plaint, and  alleging  that  any  injuries  re- 
ceived by  the  plaintiff  were  due  to  his  own 
contributory  negligence. 

The  plaintiff  recovered  a  verdict  and  Jndg 
inent  against  the  defendant  for  ^,000,  and  it 
appealed. 

The  evidence  in  the  case  tended  to  prove 
Hie  following  facts: 

The  Waters-Pierce  Oil  Company  owned  a 
car  load  of  freight  which  appellant  placed 
on  Its  team  or  wagon  track  to  be  unloaded. 
On  the  3d  day  of  September,  1002,  in  the 
forenoon,  the  agent  of  the  oil  company  ob- 
tained the  bill  of  lading  for  the  goods  in  the 
car  and  In  company  with  McQueeney,  the 
teamster  for  said  company,  went  to  the  car 
and  opened  It,  and  McQueeney  commenced 
unloading  by  taking  the  frel^t  therefrom 
and  hauling  It  to  the  warehouse  of  the  oil 
company.  He  continued  the  unloading  and, 
at  some  time  between  4  and  5  o'clock  in  the 
afternoon  liad  hanled  abont  9  or  10  loads 
and  there  were  yet  in  the  car  not  quite  two 
loads.  Upon  returning  to  the  car  between 
the  hours  named  for  another  load,  he  found 
the  car  closed.  Wright,  alias  Rice,  an  em- 
ployfi  of  appellant,  bad  Just  closed  It  and 
was  still  In  the  yard.  McQueeney  informed 
faim  that  he  had  not  unloaded  the  car,  and 
that  he  had  made  a  mistake  in  closing  It 
McQueeney  then,  between  4  and  B  o'clock  in 
the  afternoon,  with  the  assistance  of  A.  J. 
Austin,  the  night  watchman  for  appellant, 
in  the  presence  of  Barl  Sanders,  the  ag;ent  of 
appellant  In  charge  that  day,  and  of  Wright, 
opened  the  car,  and  proceeded  to  unload  it. 
Upon  leaving  the  car  with  another  load  he 
spoke  to  Austin,  and  told  him  there  was  still 
a  part  of  a  Idad  in  the  car,  and  that  he  would 
return  for  It,  and  requested  him  not  to  close 
the  car,  which  he  agreed  to.  McQueeney 
carried  the  load  he  then  bad  on  his  wagon  to 
the  warehouse  of  the  oil  company  and  at 
five  minutes  before  6  o'clock  started  back 
to  the  car  for  the  remaining  goods.  He  had 
a  good  team,  and  made  a  quick  trip,  and  re- 
turned to  the  car  about  6  o'clock,  and  after 
putting  bis  wagon  in  position,  began  to  un- 
load. He  made  nine  trips  Imck  and  forth 
ttetween  his  wagon  and  the  car,  and  was 
standing  on  the  back  end  of  his  wagon  in  the 
act  of  rolling  a  l>arrel  of  oil  from  the  dooi 
of  the  car  to  his  wagon,  on  his  tenth  trip, 
when  a  car  upon  the  same  track  was  moved 
np  by  employ^  of  appellant  without,  ac- 
cording to  the  testimony  of  one  witness, 
ringing  the  bell  to  the  engine  or  giving  any 
other  warning.  The  moving  of  the  car  caus- 
ed another  car  to  strike  McQueeney 's  wagon, 
tnm  It  over,  and  throw  him  violently  to  the 
ground.  He  was  60  years  old  at  the  time 
of  this  accident,  but  was  a  strong,  healthy 
man,  and  liad  "for  the  14  years  previous  to 
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tiiat  time  been  in  the  contlnnoua  employment 
of  the  Waters-Pierce  Oil  Company,  in  haul- 
ing freight  from  the  railroad  and  to  cus- 
tomers. His  work  required  of  him  heavy 
lifting,  which  he  had  done  without  difficulty." 
His  injuries  received  from  the  fall  were  seri- 
ous. "He  was  unable  to  work,  being  para- 
lyzed in  one  leg  and  Injured  in  his  back  and 
one  arm  and  on  one  side  of  bis  head.  For 
a  time  his  paralysis  affected  his  speech.  He 
suffered  great  pain  from  the  time  of  the  ac- 
cident up  to  the  time  of  the  trial,  which  was 
over  a  year,  and  was  still  suffering  at  the 
time  of  the  trial.  For  a  considerable  time 
his  suffering  was  severe.  He  was  still  parti- 
ally paralyzed  at  the  time  of  the  trial,  and 
was  then  so  helpless  that  he  could  not  dress 
himself  without  assistance.  He  bad  not 
been  able  to  work  from  the  time  of  the  ac- 
cident np  to  the  trial  and  was  still  not  able 
to  do  work.  •  *  •  At  the  time  of  the  ac- 
cident be  had  steady  employment  at  the  sal- 
ary of  |60  per  month  and  perquisites  in  the 
way  of  oil  and  fuel  furnished  him  by  the 
Waters-Pierce  Oil  Company  worth  $10  per 
month,  making  his  earnings  equal  to  $60  per 
m<mth.  His  expectancy  of  life  was  14.09 
years." 

When  McQueeney  returned  to  the  car  tliat 
he  had  been  unloading,  the  last  time  before 
the  accident.  It  was  open  and  in  the  same 
position  and  condition  it  was  when  he  left 
It  at  the  time  he  told  Austin  he  would  re- 
turn for  the  remnant  of  the  freight.  Austin 
had  complied  with  his  promise.  This  was  in 
the  apparent  scope  of  his  authority,  which 
was  to  close  and  seal  cars  when  he  found 
them  open,  and  to  go  through  the  yards,  and 
see  that  no  one  was  molesting  them,  to  guard 
them  and  see  that  they  were  not  broken  into. 

It  was  a  rule  of  the  defendant  that  no 
freight  should  be  delivered  or  cars  unloaded 
after  6  o'clock  in  the  afternoon;  but  there 
is  no  evidence  that  McQueeney  had  notice 
of  this  rule. 

The  team  trade  on  which  the  car  unloaded 
by  McQueeney  stood  was  straight  and  the 
fireman  on  the  engine  which  caused  the  ac- 
cident could  easily  have  seen  McQueeney's 
wagon,  if  he  had  looked  In  that  direction, 
the  direction  In  whldi  the  engine  moved. 

The  court  gave  the  following  instructions 
to  the  Jury,  at  the  instance  of  plaintiff,  over 
the  objections  of  the  defendant: 

No.  1:  "It  is  the  duty  of  all  persons  run- 
ning trains  in  this  state  upon  any  railroad 
to  keep  a  constant  lookout  for  persons  and 
property  upon  the  track  of  any  and  all  rail- 
roads, and  if  any  persons  or  property  shall 
be  killed  or  injured  by  the  neglect  of  any 
employes  of  any  railroad  to  keep  such  look- 
out the  company  owning  and  operating  any 
such  railroad  shall  be  liable  and  responsible 
to  the  persons  injured  for  all  damages  result- 
ing from  neglect  to  keep  such  lookout  and 
the  burden  shall  devolve  upon  such  railroad 
to  establish  the  fact  that  his  duty  has  been 
performed.  But  you  are  fnrtbw  Instructed 
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that  the  failure  to  keep  a  constant  lookout 
wonld  not  render  the  railroad  liable  If  the 
plaintiff  himself  was  a  trespasser  In  going 
upon  said  track  or  was  guilty  of  any  act  of 
negligence  contributing  to  the  injury  of 
which  he  complains." 

No.  4:  "If  you  find  that  the  employes  of 
defendant  who  had  charge  of  looking  after 
the  unloading  of  cars  on  its  tracks  knew 
that  plaintiff  was  engaged  in  unloading  a 
car  and  that  he  was  upon  defendant's  yards 
for  that  purpose  after  business  hours,  and 
you  further  believe  from  the  evidence  that 
the  plaintiff  did  not  know  that  be  was 
violating  any  rule  or  custom  of  the  company, 
then  you  will  find  that  defendant  owed  bim 
the  duty  not  to  Injure  bim  by  any  negligent 
act  of  Its  employes  In  moving  cars  on  said 
yard." 

No.  6:  "Tou  are  Instructed  that  if  from 
the  evidence  that  the  plaintiff  had  8i>oken 
to  the  watchman  of  the  defendant,  that  he 
wa9  going  to  return  for  the  last  of  his  freight 
In  a  car,  and  that  said  watchman  knew  that 
plaintiff  was  hauling  freight  from  said  car 
and  that  said  watchman  had  the  right  and' 
it  was  bis  duty  to  dose  said  car  and  that 
plaintiff  did  return  and  found  said  car  at 
the  same  place  and  in  the  same  condition  as 
when  he  left  the  same,  and  you  further  find 
that  the  plaintiff  believed  as  an  ordinary 
prudent  man  that  he  had  a  right  to  unload 
his  frel^t  at  the  time,  then  he  would  not  be 
a  trespasser  and  if  he  was  Injured  by  negli- 
gence of  any  employ^  in  charge  of  said 
train  you  will  find  for  the  plaintiff." 

No.  9:  "The  burden  Is  on  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence, 
that  the  defendant  was  guilty  of  negligence, 
and  that  be  was  injured  by  such  negligence, 
to  entitle  him  to  recover  in  this  action;  and 
If  you  find  from  the  evidence,  that  the  de- 
fendant was  negligent,  and  that  the  plaintiff 
was  injured  thereby,  then,  in  order  to  de- 
feat his  recovery  on  the  ground  that  he 
was  guilty  of  contributory  negligence,  the 
burden  is  on  the  defendant  to  show  such 
contributory  negligence  by  a  preponderance 
of  the  evidence." 

And  the  court  modified  the  second  and 
third  instructions  asked  by  the  defendant  so 
as  to  read  as  follows: 

No.  2:  "If  you  believe  from  the  evidence 
tiiat  the  plaintiff  went  late  in  the  evening, 
after  business  hours,  to  the  yards  of  the 
defendant,  and  after  he  had  been  told  by 
the  person  whose  duty  It  was  to  seal  or  open 
the  cars,  that  be  could  not  get  Into  the  car 
tliat  day,  then  he  would  be  a  trespasser,  and 
the  railroad  company  owed  him  no  duty 
until  his  presence  there  was  discovered  by 
the  persons  In  charge  of  the  train;  and  If 
you  believe  from  the  evidence  that  they  had 
not  seen  him,  and  did  not  know  of  bis 
presence  near  the  car,  until  after  the  injury, 
your  verdict  must  t>e  for  the  defendant" 

No.    S:    "One   who    voluntarily    goes   Into 


the  yards  of  a  railroad  company  after  it 
is  getting  dark,  crossing  one  or  two  tracks 
to  get  there,  and  after  he  knows  tba  mx  has 
been  sealed  up  to  prevent  any  mon  onload- 
ing  that  day,  is  a  trespasser,  and  would 
be  guilty  of  contributory  negligence,  and 
cannot  recover  for  injuries  received  while 
there." 

ikUd  gave  the  following  at  tbe  Instance  of 
the  defendant: 

Na  6:  "One  who  is  injured  by  the  meie 
negligence  of  another  cannot  recover,  dthsr 
at  law  or  in  equity,  any  compensation  Cor 
the  injury,  if  he,  by  his  own  ordinary  negli- 
gence contributed  to  produce  the  injury  of 
which  be  complains,  so  that  but  for  his 
concurring  and  co-operating  fault  the  injury 
would  not  have  happened  to  him;  there- 
fore, if  yon  find  from  the  evidence  In  this 
case  that  the  plaintiff's  own  negligence  or 
fault  either  caused  or  contributed  to  the 
injury  he  cannot  recover." 

No.  7:  "If  yon  believe  from  the  evidence 
that  the  servants  in  charge  of  the  train 
which  caused  the  Injury  did  what  men  of 
ordinary  prudence  and  caution  would  have 
done,  under  the  circumstances,  then  defend- 
ant was  not  guilty  of  negligence,  and  is 
not  liable;  but  even  if  you  should  believe 
that  defendant  is  guilty  of  negligence,  still, 
if  plaintiff  by  tils  own  negligence  or  fault, 
contributed  to  the  Injjary,  or  If  his  negligence 
or  fault  co-operated  with  the  acts  of  the 
defendant  and  caused  the  injury,  your  vw- 
diet  must  be  for  the  defendant" 

The  defendant  objected  to  the  Instmc- 
tlon  numbered  1,  given  at  the.  request  of  tbe 
plaintiff,  because  it  makes  applicable  to  this 
case  the  act  of  the  General  Assembly  (Act 
1891,  p.  213)  entitled,  "An  act  to  better  pro- 
tect persons  and  property  upon  railroads  In 
this  state,"  apiMTOved  April  8,  1891.  It  ar- 
gues that  tbis  act  does  not  require  a  look- 
out to  be  kept  by  persons  running  cars  and 
engines  in  a  railroad  yard.  To  sustain  this 
contention  It  will  be  necessary  to  hold  that 
the  tra<^s  in  the  yards  do  not  constltate 
a  part  of  the  railroad.  But  this  Is  not 
true.  Bvery  track  necessary  to  its  operatlMi 
is  a  part  of  the  railroad.  The  act  was  ob- 
viously intended  for  tbe  protection  of  per- 
sons and  property  upon  railroad  tracks,  and 
all  tracks  and  cars  moved  thereon  come  with- 
in its  provisions.  Persons  and  property  up- 
on 'any  railroad  track  need  and  are  entitled 
to  its  protection.  Tbe  act  makes  no  excep- 
tions, and  applies  to  all  cases  which  come 
within  tbe  mischief  intended  to  be  remedied 
and  within  its  object 

The  act  was  applicable  to  tbe  case  before 
us.  In  the  yard  in  wbi(±i  tbe  accident  com- 
plained of  happened  were  team  or  wagtn 
tracks  upon  which  freight  cars  were  placed 
to  be  unloaded.  The  car  which  the  plain- 
tiff was  unloading  at  the  time  be  was  fanrt 
was  upon  one  of  these  tracks.  He  was  un- 
questionably In  need  of  i)rotectiOD,  and  was 
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entitled  to  compensatloa  for  the  Injury  be 
received,  unless  he  contributed  to  it  by  bis 
own  negligence. 

The  objection  urged  by  the  d^endant 
acalnst  the  instructiixi  numbered  4,  given  at 
the  request  of  plalntUT,  is,  that  there  was 
no  evidence  to  show  "that  any  of  defendant's 
employes  who  had  charge  of  looking  after 
the  unloading  of  cars  on  Its  tracks,  Iqiew 
that  plaintiff  was  engaged  In  unloading  a  car, 
and  that  be  was  In  defendant's  yards  for 
that  purpose  after  business  hours."  Were 
there  such  employto  who  had  such  knowl- 
edge? Between  4  and  5  o'clock  in  the  after- 
noon of  the  day  on  wliich  the  accident  oc- 
curred plaintiff,  in  the  presence  of  Sanders, 
who  was  then  and  there  in  charge,  and 
Wright,  who  had  closed  the  car,  with  the  as- 
sistance of  Austin,  the  night  watchman,  open- 
ed the  car  and  proceeded  to  unload  it  He 
continued  to  unload  until,  according  to  some 
of  the  evidence,  about  25  minutes  after  6 
o'clock  In  the  afternoon,  and  this  was  at 
Bunset.  No  employe  could  reasonably  sup- 
pose that  he  would  quit  unloading  when  he 
hauled  away  the  last  load  when  so  little  was 
left  In  the  car  at  ttiat  time  to  be  taken  away. 
Austin,  the  night  watchman,  knew  he  was 
unloading  at  the  time  he  was  injnredv  and 
I>ennltted  him  to  do  so.  But  It  Is  said  that 
he  had  no  authority  to  look  after  the  on- 
loading  of  cars.  The  evid^ice  showed  that 
it  was  a  part  of  his  duty  to  close  and  seal 
cars  when  he  found  them  open  at  a  time 
when  th«y  should  be  closed,  and  at  such 
times  to  go  through  the  yards,  and  see  that 
no  one  was  molesting  them,  to  guard  them 
and  see  that  they  were  not  broken  Into. 
This  clearly  implied  the  authority  to  look 
after  the  unloading  of  cars  when  he  was  on 
doty.  He  knew  that  the  plaintiff  was  un- 
loading the  car,  and  through  him  the  de- 
fendant had  notice,  and  it  was  his  duty  to 
the  plaintiff  and  defendant  to  warn  him  of 
'bis  danger  or  give  notice  of  his  presence  upon 
the  track  to  those  in  charge  of  the  train  In 
the  yard;  and  to  give  the  notice  in  time  to 
avoid  Injury.  There  was  no  evidence  that 
plaintiff  knew  or  ought  to  have  known  of 
any  rule  of  the  defendant  prohibiting  him 
from  unloading  the  car  after  6  o^dock  p.  m. 

What  we  have  said  in  reference  to  in- 
struction numbered  4  applies  to  instruction 
numbered  6. 

Defendant  objects  to  the  instruction  num- 
bered 9,  because  It  withdraws  from  the  con- 
sideration of  the  Jury  the  evidence  of  con- 
tributory negligence  adduced  by  the  plaln- 
tUT. But  this  defect  was  covered  by  other 
Instructions.  This  instruction  does  not  tell 
the  Jury  what  they  should  do  In  the  event 
they  found  from  the  evidence  adduced  by 
the  plaintiff  that  be  was  guilty  of  contribu- 
tory negligmce,  but  the  court  in  other  in- 
stmetlons  told  them  that  if  they  found  from 


the  evidence  that  the  plaintUTs  own  negli- 
gence or  fault  either  "caused  or  contributed 
to  the  injury  he  could  not  recover."  "Prom 
the  evidence"  necessarily  means  all  the  evi- 
dence in  the  case,  which  includes  the  evi- 
dence adduced  by  the  plalntlfl. 

We  think  that  the  evidence  is  suffldent  to 
sustain  the  verdict  in  this  court 

Judgment  affirmed. 


ADAMS   V.   STATB 
(Supreme  Court  of  Arkansas.    Feb.  17,  1908.) 

Oaiuiif Ai.  Law— Incest  —  Bvidbncb  —  Othsb 
"  Aors— Statdtb  or  LnnTATioRB. 

In  a  prosecution  for  Incest  evidence  of 
other  acts  of  incest  with  proaecutriz,  the  tndiet- 
ment  for  which  is  barred  by  the  statute  of  Rm- 
Itations,  is  admissible  for  the  pnrpocje  of  shqw- 
Ine  the  probability  of  the  commission  of  the 
offense  charged,  and  sustains  the  evidenos  of 
such  offense. 

[Eld.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent  Dig.  CrUninal  Law,  H  833,  834.] 

Appeal  from  Circuit  Court  Ouachita  Coun- 
ty;   Charles  W.  Smith,  Judge. 

B.  P.  Adams  was  convicted  of  incest  and 
appeals.    Affirmed. 

H.  P.  Smead,  for  appellant  Bobt  Lw 
Rogers,  Atty.  Gen.,  for  the  State. 

BATTLE.  J.  At  the  October;  1904,  term 
of  the  Ouachita  circuit  court  the  grand  Jury 
returned  Into  court  an  indictment  against 
F.  P.  Adams,  charging  him  with  incest  com- 
mitted by  having  illicit  Interconrse  with  his 
niece,  she  being  an  unmarried  woman  and 
he  a  married  man;  and  at  the  October,  1905, 
term  of  that  court  he  was  tried  upon  a  plea 
of  not  guilty,  found  guilty  as  charged  in  the 
indictment,  and  his  punishment  was  assess- 
ed at  three  years  Imprisonment  In  the  pen- 
itentiary.   He  appealed  to  this  court 

In  the  trial  of  appellant  for  the  offense 
charged  against  him  evidence  was  adduced 
by  the  state,  over  the  objections  of  the  ap- 
pellant to  prove  illicit  relations  between  him 
and  the  niece  mentioned  in  the  indictment 
which  occurred  more  than  three  years  be- 
fore the  finding  of  the  indictment  The  evi- 
dence tended  to  prove  that  these  Illicit  rela- 
tions, constituting  incest  commenced  six  or 
seven  years  before  the  finding  of  the  indict- 
ment and  continued  to  the  time  when  the 
act  for  which  he  was  Indicted  was  commit- 
ted. This  evidence,  although  It  discloses 
other  acts  of  Incest  with  the  same  niece,  the 
Indictment  for  which  is  barred  by  the  stat- 
ute of  limitations,  is  admissible  for  the  pur- 
pose of  showing  the  probability  of  the  com- 
mission of  the  offense  charged,  and  snstattis 
the  evidence  of  such  offense.  Commmi- 
wealth  V.  BeU,  168  Pa.  406,  81  Atl.  128. 

The  evidence  waa  sufficient  to  sustain  the 
verdict 

Judgment  affirmed. 
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BONNEB  T.  BOARD  OF  DIBBOTORS  OF 
ST.  FBANCIS  LEVEE  DIST. 

(SupKme  Court  of  Arkanaas.    Jan.  27,  1906. 
Behearlng  Denied  Teb.  10,  1906.) 

i.  Taxation  —  Saixs  of  Lard  —  Cokiomcitt 

TO  ASSESSIIERT. 

Under  Kirby's  Dig.  U  6976,  7024,  7083, 
7065,  proTlding  tbat  real  property  belonging  to 
tlie  same  owner  shall  be  assessed  by  the  largest 
subdivision  of  which  the  same  is  capable  of 
assessment,  that,  when  the  land  Is  owned  by  one 
person,  the  description  of  lands  both  on  the  tax- 
books  and  delinquent  lists  shall  be  in  tracts 
of  not  less  tlwn  160  acres,  and  that  lands  shall 
be  described  on  the  delinquent  list  as  they  are 
described  on  the  tazbooks,  the  assessment  of 
lands  cannot  be  changed  by  the  collector  after 
the  tazbooks  have  be«i  delivered  to  the  proi>er 
officer^  and,  where  a  tract  of  land  is  assessed 
as  a  whole,  it  must  be  sold  as  a  whole,  and  a 
sale  of  one-half  of  the  tract  is  void. 
2.  Sams— SvBjscTB  of  Taxation— Lahds  Ao- 

QOIBKD  BT  LKVXE  DISTBICT. 

Lands  purchased  by  a  levee  district  at  a 
sale  for  unpaid  levee  taxes  continue  subject  to 
taxation  after  their  acquisition  by  the  district 
&  Costs  — Pabties  Entitlbd— Becovxbt  or 

AI.TEBNATIVI   RKI.IEF. 

Where  plaintiff  sued  to  quiet  title  to  lands 

gurchased  by  him  at  a  tax  sale,  and  prayed 
1  the  alternative  for  a  refundment  of  the 
taxes  paid  by  him,  with  interest,  and  re- 
covered the  latter,  he  was  entitled  to.  costs  in 
the  chancery  court  and  also  on  his  appeal  to  the 
Supreme  Court  from  the  judgment  grantinn 
the  alternative  relief  and  taxing  costs  against 
him. 

Appeal  from  St  Francis  Ohancery  Oonrt; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  B.  Bonner  against  board  of  di- 
rectors of  the  St  Francis  Levee  District 
From  tbe  decree  rendered,  plaintiff  appeals. 
Modified. 

R.  J.  Williams,  for  appellant  H.  F.  Role- 
son  and  N.  W.  Norton,  for  appellee. 

BATTLE,  J.  This  suit  was  brought  by  E. 
Bonner  against  the  board  of  directors  of  the 
St  Francis  Levee  District  to  quiet  title  to 
certain  lands.  He  alleged  in  this  complaint 
that  the  defendant  purchased  at  a  sale  on 
the  24th  day  of  Jannai7,  1898,  for  unpaid 
levee  taxes,  and  by  virtue  of  its  purchase  ac- 
quired a  deed  thereto,  and  on  the  second  Mon- 
day In  June,  1898,  he  purchased  the  same 
lands  at  a  sale  for  state  and  county  taxes. 
He  asked  "that  bis  title  be  declared  su- 
perior to  the  defendant's  claim  of  title,  and 
that  It  be  quieted,  and  the  deed  to  defend- 
ant be  canceled,  ot.  If  the  courts  should  find 
that  defendant  had  the  best  title,  that  de- 
fendant be  required  to  refund  to  plaintiff 
all  sums  of  money  paid  out  on  account  of 
taxes  both  to  the  state  of  Arkansas  and  to 
the  board  of  directors  of  the  St  Francis 
Levee  District,  together  with  Interest  from 
date  of  such  payments." 

After  hearing  the  evidence  the  court  found 
the  sale  to  plaintiff  was  void,  and  that  he 
bad  paid  the  taxes  on  tlie  lands,  which,  to- 


gether with  Interest,  unonnted  to  910USO, 
and  declared  a  Hen  In  bis  favor  for  that 
amount;  but  taxed  plaintiff  with  all  tbe 
costs. 

Tbe  taxbooks,  as  originally  made  and  de- 
livered to  the  collector  of  St  Francis  coun- 
ty, showed  that  the  S.  ^  of  sections  S4  and 
35  In  township  6  N.  and  In  range  5  B.  bad 
been  listed  in  the  name  of  A.  H.  Cbatfleld.  as 
entire  tracts,  and  that  taxes  were  extended 
against  each  tract  of  320  acres;  that  tbe 
total  taxes  on  each  tract  were  $7i!0,  the 
tax  rate  being  2^  mills  on  tbe  dollar. 
Some  one  paid  the  taxes  on  the  S.  %  of  the 
S.  ^  of  said  sections  84  and  35,  and  the 
taxes  on  the  N.  ^  of  the  S.  %  of  each  of 
said  sections  was  not  paid  before  the  sale  of 
the  same  therefor.  The  N.  %  of  tbe  8. 
^  of  each  of  said  sections  were  returned 
delinquent  for  taxes  of  1807,  and  were  sold 
at  the  tax  sale  on  the  second  Monday  In 
June,  1893,  and  purchased  by  the  plaintiff. 
These  are  the  lands  in  controversy. 

The  statutes  of  this  state  provide  that  real 
property,  belonging  to  the  same  owner,  sball 
be  assessed  by  section,  or  tbe  largest  sabdi- 
vision  of  which  the  same  is  capable;  and 
that  "in  all  cases,  when  practicable,  and  tbe 
land  Is  owned  by  one  person,  or  one  or  more 
persons  jointiy,  description  of  lands,  both  on 
the  taxbooks  and  delinquent  lists,  shall  be  in 
tracts  not  less  than  one  hundred  and  sixty 
acres";  and  that  lands  shall  be  described  on 
the  delinquent  lists  as  they  are  described  on 
the  taxbooks ;  and,  impliedly,  that  they  shall 
be  sold  at  tax  sale  in  the  same  manner. 
Kirby's  Dig.  H  6976,  7024,  7068,  706S.  Tbe 
effect  of  these  statutes  is  to  prohibit  the  col- 
lector or  other  person  changing  tbe  assess- 
ment of  lands  after  the  taxbooks  hare  been 
delivered  to  the  pr(^>er  officer,  nie  assessor 
is  authorized  only  to  make  the  assessment 

The  south  halves  of  sections  S4  and  85  were 
each  assessed  as  a  whole.  Hie  value  of  no 
particular  part  was  fixed,  and  from  tbe 
assessment  it  conid  not  be  ascertained.  On4 
part  may  be  worth  more  than  another.  For 
the  purposes  of  taxation  they  could  not  be 
subdivided,  except  by  reassessment  The 
offer  of  the  north  half  of  the  south  half  of 
the  sections,  as  separate  tracts,  for  sale,  was 
without  authority,  and  the  sale  was  void. 
'The  lands  in  controversy  continued  sub- 
ject to  taxation  after  they  were  acquired  by 
the  St  Francis  Levee  District  Sdiool  Dis- 
trict of  Ft  Smith  V.  Howe,  62  Ark.  481,  S7  S. 
W.  717;  Brodle  r.  Fitsgerald.  67  Ark.  445. 
22  &  W.  29. 

The  decree  of  the  chancery  court  la  ap- 
proved, except  as  to  costs.  Plaintiff  having 
asked  for  a  decree  to  quiet  title,  or  for  taxes 
and  interest,  and  recovered  the  latter,  Is  en- 
titied  to  costs  ot  the  chancery  and  supreme 
courts ;  and  it  Is  ordered  that  he  recover  tb* 
same. 
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IfBTZ  T.  WRIOBT  et  al. 

(SL  L«ab  Oourt  of  Appeala.    Missouri.    IVb. 

13,  190a) 
2.  Wills— OoNnsuonoN—OPEBATivx  Wobdb. 
A  devise  ezists  by  implication  wlien  the 
testator  nses  words  whldi  manifest  an  intention 
to  give  land  by  so  stronc  a  probabUibr  that  tlia 
contrary  intent  cannot  be  sapposed  to  liave 
existed  In  his  mind  when  he  made  the  will, 
although  the  word  "devise^  is  not  need  in  the 
will. 

[E)d.  Note. — ^For  cases  in  point,  see  voL  48, 
Cent  Die  Wills,  (  241.] 

2.  Sajcb— Aboebtainmznt  or  Intent. 

In  constming  a  will,  effect  is  to  be  given 
to  the  intention  of  testator  as  disclosed  by  the 
instrument,  and  .technical  rules  of  construction, 
if  they  staind  in  the  way  of  testator's  manifest 
Intent,  may  be  disregarded. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  WiUs,  (  855.] 

8.  Samk— Dbtibss— What  OoNSTmnns. 

A  clause  of  a  will  reading  "my  son  *  •  • 
I  have  given  •  •  •  120  acres  of  land  priced 
at  $600.00,"  and  then  containing  a  description 
of  the  land,  constitutes  a  devise  of  the  land 
to  tlie  son. 

4.  OlTABDIAIT    AND    WaBD— SALB   OV   LiiND— 

DcscBiFTioii  OT  Pbsmibks— CoKBxonoN  or 

Bbkobs. 

Where  a  petition  and  order  for  the  sale 
of  land  by  a  curator  correctly  described  the 
land,  a  wrong  description  made  in  the  certifl' 
cate  of  appraisement  and  copied  into  the  order 
approving  tlw  sale  and  the  curator's  deed  will 
be  regarded  as  clerical  errors  which  may  be 
corrected  by  the  court  and  the  parties,  although 
•uch  coTTectlon  is  not  made  until  some  years 
after  the  sale. 

6.  Vendob  and  PuaoHABXB— Tixlk  or  Ver* 

DOB. 

Under  Rev.  St  1888,  {  3064,  making  an 
entry  under  the  land  laws  of  the  United  States 
sufficient  to  support  an  action  of  ejectment  the 
absence  of  a  patent  to  land  does  not  vitiate 
the  title,  when  the  land  has  been  duly  entered 
upon  and  the  entryman  has  oompUed  with 
all  the  essentials  necessary  to  entiae  him  to 
a  patent 
6w  MOBTOAOES— SATIBrAOnON— Pbesuvptionb. 

It  wUl  be  presumed.  In  the  absence  of 
•vidence-to  the  contrary  and  after  a  consider- 
able lapse  of  time,  that  marginal  entries  of 
satlafactians  of  trust  deeds  and  releases  of 
mortgages  were  made  in  compliance  with  the 
law. 

7.  Ykrdob  and   Pttbohaseb— Tmx   or  Pkb- 
roBMANCx  —  Waivkb  or  Cohtbaot  Fbovi- 

BI0N8. 

Where  the  vendee  in  a  contract  for  the 
•ale  of  land  called  for  additional  evidences  of 
title  after  the  expiration  of  the  time  limlced 
in  the  contract  for  performance,  and  did  not 
formally  terminate  the  contract  until  two 
months  after  the  contract  period  had  expired, 
be  thereby  waived  the  necessity  of  performance 
by  the  vendor  within  the  time  limited  by  the 
contract  and  was  bound  to  accept  a  good  title 
when  tendered  prior  to  the  date  of  the  formal 
termination  of  the  contract  by  him. 

Appeal  from  Circuit  Court,  Audrain  Conn- 
ty ;  James  D.  Bamett,  Judge. 

Action  by  A.  H.  Metz  against  W.  L.  Wright 
and  others.  Trom  the  Judgment  rendered, 
both  parties  appeal    Reversed. 

Fry  &  Rodgerg,  tor  plaintiff.  P.  H.  Cnllaa, 
for  defendants. 

BLAND,  P.  J.  Plaintiff,  Metz,  and  defend- 
ant Wright  altered  Into  the  following  arti- 
cles of  agreement: 


"Articles  of  agreement  made  this  seven- 
teoith  day  of  October,  1803,  by  and  between 
W.  L.  Wright  agrait,  of  Vandalla,  Andrain 
county,  state  of  Mlssoorl,  party  of  the  first 
part  and  A.  H.  Metz,  of  Forrest  Uvlngston 
county,  state  of  Illinois,  party  of  the  second 
part,  Wltnesseth :  That  the  said  party  of  the 
first  part.  In  consideration  of  the  promises 
and  agreements  of  the  said  party  of  the  sec- 
ond part  hereinafter  contained,  hereby  agrees 
to  convey  to  said  party  of  second  part  by 
graieral  warranty  deed  with  dower  of  his 
wife  rellnqnlshed,  properly  admowledged, 
the  following  described  real  estate,  situated 
in  the  county  of  Ralls,  and  state  of  Mlssoorl, 
to  wit:  The  east  half  of  8.  ^  N.  W.  and  the 
east  V&  of  S.  W.  qr.  of  section  16,  township 
63 — 6.  Said  conveyance  to  be  subjected  to 
right  of  way  of  all  public  roads  as  they  are 
now  located,  snbject  also  to  tbb  taxes  for  the 
year  of  1804,  which  the  said  party  of  the 
second  part  agrees  to  pay,  said  deed  to  be 
executed  contemporaneously  with  this  agree- 
ment and  placed  In  escrow  with  Missouri 
Land  Co.,  or  F.  &  M.  Bank  of  Vandalla,  iSSo. 
The  said  party  of  the  second  part.  In  consid- 
eration of  said  conveyance,  has  this  day 
I>ald  to  said  party  of  the  first  part  the  sum 

of  dollars  (| ),  the  receipt  of 

which  is  hereby  acknowledged,  and  agrees 
to  pay  as  additional  consideration  the 
further  sum  of  five  hnndred  dollars  ($500), 
on  the  first  day  of  March,  1804,  and  his  stock 
of  groceries  at  Forrest,  IlL,  said  stock  to  be 
Invoiced  at  market  value  and  five  per  cent 
added  for  carriage,  flxtnres  at  their  market 
value  and  the  balance  of  purchase  price  of 
$5,400,  by  trust  deed  on  said  land  at  5  per 
cent  Said  party  of  the  first  part  agrees 
to  furnish  to  the  party  of  the  second  part  an 
abstract  of  the  title  of  said  real  estate  on  or 
before  March  1, 1904,  showing  good  and  mer- 
chantable title,  certified  to  by  competent  ab- 
stracters and  shall  surrender  and  give 
possession  on  the  first  day  of  March, 
1904,  possession  to  be  delivered  by  said 
first  party  to  second  party  In  as  good 
order  and  repair  as  same  now  are,  nsnal 
and  ordinary  wear  and  tear,  and  nn- 
avoldablo  accident  by  fire  or  otherwise  or 
providential  destruction  only  excepted.  Said 
first  party  to  keep  buildings  on  said  prem- 
ises Insured  until  possession  is  turned  over  to 
said  second  party.  It  is  mutually  agreed  by 
and  between  the  parties  hereto  that  time 
shall  be  an  essential  part  of  this  contract, 
and  that  all  the  stipulation  and  covenants 
herein  contained  shall  extend  to  and  be  obli- 
gatory upon  the  heirs,  executors  administra- 
tors and  assigns  of  the  respective  parties. 
Witness  the  hands  and  seals  of  the  said  par- 
ties on  the  day  and  year  first  above  written. 

Purchase  price  $5,400.  Cash  March  Ist, 
$500.  Grocery  stock  to  be  Invoiced  soon  as 
title  to  land  Is  established.  Balance  trust 
deed  on  said  land  to  bear  interest  from 
March  1,  1804. 

,   "W.  L.  Wright    [SesL] 
"A.  H.  Msti.        IBtM 
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"First  party  to  pay  for  Insurance  at  $2.00 
per  month  for  unexpired  term  and  to  allow 
Interest  at  rate  of  5  per  cent  per  annum  for 
amount  over  $600  tbe  grocery  stock  In- 
voices." 

On  November  0, 1903,  plaintiff  and  defend- 
ant made  tlie  following  supplemental  agree- 
ment: 

"It  is  hereby  agreed  that  if  first  party  can- 
not get  a  correct  abstract  at  deed  from  Dun- 
bar, guardian  to  S.  E.  of  N.  W.  qr.  16-53-6, 
that  first  party  shall  have  time  to  take  the 
matter  through  tbe  Missouri  probate  or  dr- 
cnlt  court  by  giving  bond  for  the  amount  of 
the  purchase  price  of  said  land,  limited  to 
April  20, 1804^  for  completion. 

"W.  L.  Wright, 
"A-  H.  Metz." 

In  compliance  with  the  supplemental  agree- 
ment, Wright,  as  principal,  and  the  other 
defendants,  as  sureties,  executed  and  deliv- 
ered to  plaintiff  the  following  bond : 

"November  9,  1903. 

"Bond  In  Trust  Know  all  men  by  these 
presents,  that  we,  W.  Lt  Wright  and  a  B. 
BUiB,  of  Vandalia,  Mo.,  as  principal,  and  F. 
B.  Detienne,  as  security,  acknowledge  our- 
selvea  Indebted  to  Mr.  A.  H.  Metz,  of  Forrest 
lU.,  In  the  sum  of  three  thousand  dollars,  for 
the  paymmt  whereof  we  bind  ourselves,  our 
heirs,  executors  and  administrators.  The 
condition  of  the  above  obligation,  that  where- 
as the  said  W.  L.  Wright  and  0.  B.  Ellis,  of 
Vandalia,  Mo.,  shall  deliver  to  the  said  A. 
H.  Metz,  of  Forrest  111.,  warranty  deed  and 
abstract,  showing  good  title  in  tbe  party  who 
deeds  the  land  of  the  S.  E.  ^  of  the  N.  W.  M 
and  the  east  half  of  the  S.  W.  %,  all  in  sec- 
tion fifteen  (15),  township  fifty-three  (53), 
range  five  (5)  west  Ralls  county,  Missouri, 
containing  one  hundred  and  twenty  acres 
(120)  more  or  less  according  to  U.  S.  survey ; 
and  whereas,  In  failure  to  comply  with  the 
above  condition,  we,  W.  IJ.  Wright  and  O.  B. 
Bills,  of  Vandalia.  -  Mo.,  shall  turn  over  to 
said  A.  H.  Metz,  of  Forrest  HI.,  the  amount 
eqnlvaloat  to  their  stock  of  merchandise  as 
will  be  invoiced  on  November  9,  1903.  In 
case  of  failure  of  A.  H.  Metz  to  comply  with 
contract  made  and  entered  into  by  and  be- 
twem  W.  Ii.  Wright  party  of  the  first  part 
and  A.  H.  Metz,  party  of  the  second  part  on 
Oct  — ,  1903,  the  above  obligation  will  be 
null  and  void.  Time  for  completion  limited 
to  April  20,  1904.  W.  L.   Wright 

"C.  B.  Ellis, 
"F.  B.  Detienne." 

On  November  11,  1903,  an  Inventory  was 
made  of  plalntifTs  stock  of  goods  in  Illinois, 
as  provided  for  in  tbe  contract,  and  the  value 
agreed  upon,  as  shown  by  the  following  in- 
dorsement on  the  back  of  the  original  con- 
tract: 

"Forest,  Hill,  111.,  Nov.  11,  1003. 

"InvoDitory  of  grocery  stocA:,  $1,020.  Car- 
riage 5  per  cent  on  grocery  stock,  $51.  FLx- 
tnrea,  $246.    Unexpired  insorancei  $14    In- 


terest on   amount   over   $500,   $11.      Total 
amount  credited  (m  with  contract  $1342. 

"V-  L.  Wright 
"A-  H.  Metz." 

The  goods  were  delivered  to  Wright  and  he 
disposed  of  them.  Wright  was  unable  to  fur- 
nish an  abstract  of  title  to  tbe  lands,  satis- 
factory to  tbe  plaintiff,  and  the  suit  is  on 
the  bond  to  recover  the  agreed  value  of  tbe 
goods.  Tbe  answer  alleged  a  compliance 
with  the  terms  of  the  contract  and  also 
stated  tliat  extensions  of  the  time  in  wlilcli 
tbe  contract  might  be  performed,  had  been 
made  from  time  to  time,  and  stated  a  readi- 
ness on  the  part  of  Wright  to  remove  any 
real  or  apparent  defects  in  the  title  to  tbe 
lands.  The  abstract  as  first  submitted  was 
certified  on  October  20,  1903.  A  supple- 
mental abstract  from  Pike  county,  begin- 
ning with  the  last  will  of  Robert  Boae,  of 
said  county,  certified  by  tbe  abstracter  and 
the  judge  of  the  probate  court  was  fur- 
nished Herbert  Powell,  Esq.,  plaintUTs  at- 
torney, who  made  certain  objections,  and 
the  abstract  was  again  extended  on  March 
25,  1904.  On  April  IS,  1904,  plaintiff  snb- 
mitted  the  abstract  and  extension  to  Messrs. 
Fry  and  Rodgers,  of  Mexico,  Mo.,  who  gave 
an  opinion  in  which  certain  additional  evi- 
dence of  title  was  called  for,  and  special  ob- 
jections to  proceedings  bad  in  the  Ralls 
county  probate  court  resulting  in  a  sale  of 
the  lands  by  a  curator,  were  mad&  A  fur- 
ther extension  of  the  abstract  was  made  and 
delivered  to  plaintiff  on  May  18,  1904,  and  on 
May  28th,  Wright  wrote  Powell  as  follows: 

"Vandalia,  Mo.,  May  28tb.  Frimd  Pow- 
ell :  Your  letter  to  band  and  will  say  that  I 
am  Borry  that  the  al>8tract  does  not  meet 
with  your  approval.  We  have  done  several 
things  that  we  did  not  think  necessary  and 
further  desire  to  make  everything  as  agree- 
able as  possible  to  all  concerned,  and  If  you 
will  name  tbe  parties  that  you  deem  neces- 
sary defendants  to  perfect  this  title  we  will 
bring  suit  In  the  circuit  court  to  perfect  same 
and  proceed  at  once.  Thanking  you  for  past 
favors,  I  am  very  truly,  W.  L.  Wright" 

On  May  81st  Powell,  as  attorney  for  plain- 
tiff, wrote  Wright  that  be  (Powell)  under- 
stood that  Metz  would  not  acc^t  tbe  titl& 
On  June  20th,  Metz  wrote  Wright  as  follows: 

"Forrest  HI-,  Jnne  20, 1004.  W.  L.  Wright 
Vandalia,  Mo.:  Tou  will  please  take  notice 
that  I  elect  to  terminate  the  contract  at 
date  October  17,  1903,  and  the  several  exten- 
sions thereof  existing  heretofore  between  us, 
for  failure  on  your  part  to  comply  with  Its 
terms,  and  I  further  demand  return  to  me  at 
once  of  all  consideration  advanced  by  me  un- 
der the  terms  of  said  contract  and  likewise 
undw  and  In  accordance  with  the  bond  of 
date  Nov.  9,  1903,  executed  by  you,  C  B. 
Ellis  and  F.  B.  Detienne.  Yours  respectfully, 
A  H.  Met& 

"Fairbury,  111.,  June  20,  1904.  W.  L. 
Wright  Vandalia,  Mo. — Dear  Sir:  Your  let- 
ter of  June  IStli  is  received  and  contents 
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noted.  Ton  have  oofhlng  on  Trblch  to  base 
your  action  taken,  since  yon  were  informed 
tbat  the  title  was  not  approred  or  acceptable. 
To  save  all  further  question  I  inclose  formal 
termination  and  demand.  I  trust  yon  will 
see  your  way  clear  to  comply  with  it,  as  you 
had  given  me  to  understand  yon  would  do, 
and  so  save  trouble  and  expense  for  both 
of  as.    Yours,  etc,  A.  H.  Metz." 

Before  this  snit  was  commenced,  Wright 
offered  to  bring  suit  in  the  Ralls  circuit  court 
to  quiet  the  title,  or  to  take  any  other  proper 
proceedings  to  remove  the  objections  raised 
by  plalntur  to  the  abstract  The  abstract 
shows  that  the  platbook  on  file  in  Ralls  coun- 
ty shows  that  the  lands  were  entered  by 
Robert  Rose  on  August  22,  1853.  Robert 
Rose's  last  will  contains  the  following  clause: 
"My  son,  Asbury  W.  Rose,  I  have  given  one 
colt  at  one  hundred  dollars,  bridle  and  sad- 
dle at  twenty  dollars,  and  one  hundred  and 
twenty  acres  of  land,  priced  at  six  hundred 
dollars,  known  by  the  following  numbers: 
West  half  of  northwest  quarter  and  south- 
east fourth  of  northwest  quarter  of  section 
15,  town.  53,  range  6  west  I  wish  him  to 
have  fifty-two  dollars  in  property  to  make 
blm  equal  In  property  to  the  above  named 
heirs." 

1.  If  Asbury  W.  Rose  acquired  title  under 
the  will,  his  title  passed  by  mesne  convey- 
ance to  Thomas  Dunbar,  who  died  August  10, 
1897,  intestate,  leaving  a  widow,  Ella  3.,  and 
a  minor  child,  Mary  B.  Dunbar.  Ella  3. 
Dunbar,  as  curator  of  Mary  B.  Dunbar,  by 
virtue  of  proceedings  had  in  the  probate  court 
of  Ralls  county,  on  February  13,  1900,  made 
a  deed  conveying  the  B.  %  of  the  S.  W.  %  and 
the  8.  E.  Vi  of  the  N.  B.  %  of  section  15, 
township  58,  range  5,  to  Frazier  Rose.  Plain- 
tltt  objected  to  the  abstract  on  account  of  the 
misdescription  of  40  acres  of  the  lands  In  the 
cnrator's  deed,  and  on  account  of  the  insnffl- 
dency  of  the  clause  quoted  from  Robert 
Rose's  win  to  devise  the  lands  to  Asbury 
Rose.  The  word  "devise"  is  the  proper  word 
to  use  in  a  testamentary  disposition  of  real 
estate.  This  word  Is  not  found  in  the  will, 
but  a  devise  exists,  by  implication,  when  the 
teotator  uses  words  manifesting  an  Intention 
to  give,  by  so  strong  a  probability  that  the 
contrary  intent  cannot  be  supposed  to  have 
existed  In  his  mind  when  he  made  the  will. 
Hannonan  v.  Rlchter,  60  Atl.,  loc.  cit  906,  62 
N.  J.  B3q.  866.  The  rule  is,  in  construing  a 
will,  that  tfect  is  to  be  given  to  the  inten- 
tion of  the  testator  as  disclosed  by  said  in- 
strument Crecelius  v.  Horst  78  Mo.  666; 
Small  V.  Field,  102  Mo.  104,  14  S.  W.  816; 
Briant  v.  Garrison,  160  Mo.  655,  52  S.  W. 
361;  Zimmerman  v.  Hafer  (Md.)  32  Atl.  316. 
And  technical  mies  of  construction,  when 
they  stand  in  the  way  of  the  manifest  intent 
of  the  testator,  may  be  disregarded.  Suydam 
V.  Thayer,  94  Mo.  49,  6  S.  W.  502.  In  the 
disposition  made  of  the  lands,  the  testato^ 
used  the  past  tense  of  the  word  "give"  In- 
stead of  tiie  present;  indicating  that  he  bad 


theretofore  conveyed  the  Iknds  to  his  son 
Asbury,  when,  in  truth  and  in  fact,  be  bad 
not  done  so;  but  nevertheless  we  think  his  in- 
tention was  that  his  son  Asbury  should  hav0 
the-  lands,  paying  therefor  the  sum  of  $600, 
and  conclude  that  the  clause  of  the  will  In 
question  should  be  construed  as  devising  the 
lands  to  Asbury  W.  Rose.  But  if  there 
should  be  any  doubt  about  the  construction 
of  this  clause  of  the  will.  It  was  adjudicated 
to  have  the  effect  to  devise  the  lands  to  As- 
bury Rose,  In  a  decree  of  the  probate  court  of 
Pike  county,  rendered  at  the  April  term, 
1865,  thereof,  in  a  partition  suit  to  which  alt 
the  heirs  at  law  of  Robert  Rose  were  parties, 
and  we  conclude  that  the  objection  to  the  ab- 
stract on  account  of  the  want  of  title  to  the 
lands  in  Asbury  W.  Rose,  as  devisee  of 
Robert  Rose,  is  without  merit 

2.  Ella  J.  Dunbar  administered  on  her  hus- 
band's estate.  In  her  inventory  of  the  es- 
tate the  lands  are  correctly  described  as  the 
E.  H  of  the  8.  W.  %  and  the  8.  E.  ^  of  the 
N.  W.'  Vi,  section  15,  township  53,  range  5  W., 
incumbered  by  a  deed  of  trust  executed  by 
Thomas  W.  Dunbar,  her  deceased  husband, 
to  D.  J>.  Rose,  amounting  to  $1,400.  After 
the  administration  was  closed  she  was  ap- 
pointed curator  of  h&e  minor  child,  and  as 
such  petitioned  the  probate  court  for  an  or- 
der to  sell  the  Interest  of  her  ward  In  the 
lands,  correctly  describing  the  same  in  her 
petition.  The  order  for  the  sale  also  correct- 
ly described  the  lands,  but  the  appraisers  ap- 
pointed by  the  probate  court  to  appraise  the 
lands,  mlsdescrlbed  the  same  in  their  certifi- 
cate of  appraisement  and  this  error  was  car^ 
rled  forward  in  the  curator's  deed  and  in  the 
order  of  the  probate  court  approving  the 
sale.  These  proceedings  were  had  in  1899. 
After  the  discovery  of  the  misdescription  of 
the  lands  in  the  curator's  deed,  etc.,  Wright 
through  his  counsel,  filed  a  petition  in  the 
probate  court  of  Ralls  county,  praying  the 
court  to  correct  the  error  on  Its  record  ap- 
proving the  sale,  and  that  the  appraisers  be 
allowed  to  correct  the  error  in  their  certifi- 
cate of  appraisement  and  tbat  the  curator  be 
ordered  to  make  a  correct  deed.  The  peti- 
tion was  heard  and,  on  February  11, 1903,  the 
court  made  the  following  entry  upon  its  rec- 
ords: 

"In  the  Matter  of  the  Estate  of  Mary  B. 
Dunbar,  a  Minor.  Ella  J.  Dunbar,  Curator. 
Now,  on  this  eleventh  day  of  February,  1908, 
comes  William  L.  Wright  agent  of  Frazler 
Rose,  by  his  attorney,  J.  O.  Barrow,  and  pre- 
sents to  the  court  his  petition,  praying  the 
court  for  an  order  requiring  L.  Ragland,  J. 
T.  Riney,  and  W.  B.  Ragland  to  appear  in 
court  and  file  their  corrected  certificate  of  ap- 
praisement of  certain  real  estate  In  said  peti- 
tion described  and  belonging  to  said  Mary  B. 
Dunbar,  minor,  and  for  a  further  ordw  re- 
quiring the  said  Ella  J.  Dunbar,  curator 
aforesaid,  to  execute  and  deliver  to  the  said 
EYazler  Rose  h»  corrected  curator's  deed 
conveying  to  him,  the  said  Frasier  Rose,  oil 
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of  the  Interest  of  the  said  Mary  B.  Dunbar, 
minor  aforesaid,  to  said  real  estate,  and  In 
said  petition  described  as  follows,  to  wit: 
The  soatheast  fourth  of  the  northwest  quar- 
ter and  the  east  half  of  the  southwest  quar- 
ter, all  in  section  fifteen  (15),  township  fifty- 
three  (53),  range  five  (fi)  west.  In  Ralls  coun- 
ty, Missouri,  and  for  a  further  order  of  this 
court  correcting  Its  record  approving  the  sale 
of  said  real  estate  to  conform  with  the  facts 
In  the  premises,  and  as  In  said  petition  set 
out,  and  said  petition  Is  ordered  filed,  and  the 
matters  and  things  relating  >thereto,  coming 
on  to  be  heard,  and  the  court  hearing  the 
erldence  In  relation  thereto  and  duly  con- 
sidering of  the  same  finds  that  at  Its  Novem- 
ber term,  to  wit,  on  December  13,  1889,  that 
said  Ella  J.  Dunbar,  the  curator  aforesaid, 
filed  with  the  court  her  curator's  petition, 
praying  the  court  to  make  an  order  empower- 
ing her  as  such  curator  to  sell  at  private  sale 
all  the  Interest  of  her  said  ward,  the  said 
Mary  E.  Dunbar,  in  and  to  certain  real  estate 
in  said  petition  described,  and  that  ift  pur- 
suance with  the  prayer  of  said  petition,  this 
court  did,  at  its  November  term,  to  wit,  on 
December  18,  1899,  make  an  order  of  record 
authorizing  and  empowering  her  as  such 
curator  to  sell,  at  private  sale  the  land  de- 
scribed in  said  petition  as  follows,  to  wit: 
The  southeast  fourth  of  the  northwest  quar- 
ter  and  the  east  half  of  the  southwest  quar- 
ter, all  in  section  fifteen  (15),  township  fifty- 
three  (53),  range  five  (5)  west,  in  Ralls  coun- 
ty, Missouri,  and  the  court  further  finds  that 
the  said  L.  Ragland,  J.  T.  Riney,  and  W.  B. 
Ragland,  three  disinterested  householders  of 
Ralls  county,  Missouri,  were  appointed  as  ap- 
praisers by  the  said  curator,  and  being  duly 
qxullfied  as  appraisers  and  did  view  and  ap- 
praise said  land  at  the  sum  of  (2,100,  and  the 
court  further  finds  that  the  said  appraisers 
returned  Into  this  court  their  certificate  of 
appraisement  by  which  it  is  shown  that  they 
appraised  the  east  one-half  of  the  southwest 
quarter  and  the  southeast  of  the  northeast 
quarter  of  section  fifteen  (15),  township  fifty- 
three  (53),  range  five  (5)  west,  Ralls  county, 
Missouri,  and  that  said  description  was  an 
error,  wherefore  it  is  considered,  ordered, 
and  adjudged  that  the  said  L.  Ragland,  J.  T. 
Riney,  and  W.  B.  Ragland,  appraisers  afore- 
said, appear  In  court  and  file  herein  their  cor- 
rected certificate  of  appraisement  of  said 
land,  to  wit:  The  southeast  fourth  of  the 
northwest  quarter  and  the  east  half  of  the 
southwest  quarter,  all  in  section  fifteen  (16), 
township  fifty-three  (53),  range  five  (6)  west. 
In  Ralls  county,  Missouri,  and  the  court 
further  finds  that  the  said  curator  did,  at  the 
February  term,  1900,  to  wit,  on  the  thirteenth 
day  of  February,  1900,  present  to  this  court 
her  report  of  the  sale  of  the  real  estate  be- 
longing to  the  estate  of  the  said  Mary  E. 
Dunbar,  minor  aforesaid,  and  in  said  report 
described  as  follows,  to  wit:  The  southeast 
fourth  of  the  northweat  quarter  and  the  east 


half  of  the  southwest  quarter,  all  In  aectloa 
fifteen  (16),  township  fifty-three  (53),  range 
five  (5)  west,  in  Ralls  county,  Missouri,  and 
the  court  further  finds  that  In  Its  ot&et  at  ap- 
proval of  said  report  of  sale  described  therein 
said  land  as  follows,  to  wit:  The  east  one- 
half  of  the  southwest  quarter  and  the  south- 
east one-fourth  of  the  south one-fourth, 

in  section  fifteen  (15),  townstilp  fifty-three 
(53),  range  five  (5)  west.  In  Ralls  county,  Mis- 
souri, and  that  said  description  was  incor- 
rect, and  that  the  land  actually  sold  and  the 
sale  which  was  intended  to  be  approved  by 
said  order  was  the  following  land,  to  wit: 
The  southeast  one-fourth  of  the  northwest 
one-fourth  and  the  east  one-half  of  the  south- 
west one-fourth,  all  in  section  fifteen  (15), 
township  fifty-three  (53),  range  five  (5)  west. 
In  Ralls  county,  Missouri,  wherefore  the  court 
doth  now  correct  Its  order,  approving  the 
aforesaid  report  of  the  sale  of  the  real  estate 
belonging  to  the  said  Mary  B.  Dunbar,  minor 
aforesaid,  and  In  said  report  described  as  fol- 
lows, to  wit:  The  southeast  one-fourth  of 
the  northwest  one-fourth  and  the  east  one- 
half  of  the  southwest  one-fourth,  all  in  sec- 
tion fifteen  (15),  township  fifty-three  (53). 
range  five  (5)  west,  In  Ralls  county,  Mlssouii, 
to  conform  with  the  facts  and  finding  herein 
set  out  and  as  In  said  petition  prayed  for, 
and  it  is  further  ordered  that  the  said  Ella 
J.  Dunbar,  curator  aforesaid,  do  now  execute 
and  deliver  to  the  said  Frazler  Rose,  her  cor- 
rected curator's  deed,  conveying  to  him  all 
the  right,  title  and  Interest  of  said  Mary  E. 
Dunbar,  minor  aforesaid,  in  and  to  the  real 
estate  in  the  petition,  the  order  of  sale,  and 
the  report  of  salie  herein  referred  to  and  de- 
scribed as  follows,  to  wit:  The  southeast 
one-fourth  of  the  northwest  one-fourth  and 
the  east  one-half  of  the  southwest  one-fourth, 
all  In  section  flfte«i  (15),  township  fifty-three 
(63),  range  five  (tQ  west.  In  Balls  county, 
Missouri." 

The  appraisers  made  the  following  certif- 
icate of  appraisement,  on  November  4, 1903: 
"Appraisement.  Appraisement  of  all  the 
real  estate  belonging  to  the  estate  of  Ttaonuui 
M.  Dunbar,  Mary  E.  Dunbar,  minor,  under 
the  age  of  three  years,  of  Ralls  county, 
Missouri,  produced  before  the  undersigned, 
L.  T.  Ragland,  J.  T.  Riney,  and  W.  B.  Rag- 
land, appraisers,  duly  qualified,  this  twenty- 
sixth  day  of  December,  A.  D.  1889,  by  Blla 
J.  Dunbar,  guardian  of  said  minor. 

"Description  of  Property — ^Ai^ralsed  Val- 
ue. The  southeast  fourth  of  the  northeast 
quarter  and  the  east  half  of  the  southwest 
quarter,  all  in  section  fifteen,  of  township 
fifty-three,  in  range  five,  west,  containing  120 
acres,  more  or  less,  according  to  TJ.  S.  Snr^ 
vey  In  Ralls  county,  Mo.,— $2700.00. 

"Total  Amount  of  Appraisement — 12,700. 
We,  the  undersigned  appralsora,  certify  the 
above  to  be  a  full  and  fair  aiH>ralBement  of 
the  real  estate  of  the  estate  of  lliomas  M. 
Dunbar,  Mary  B.  Dunbar,  minor,  as  pro- 
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duced  before  w  by  BUla  J.  Dunbar,  guard- 
Ian  of  Bald  minor. 

"Given  under  our  bands  tbla  fonrtb  day  of 
November,  A.  D.,  1908. 

"J.  T.  Rlney, 
"W.  B.  Ragland, 
"Ik  T.  Ragland, 

"Appraisers." 

On  March  26,  1904,  Ella  J.  Dunbar,  as 
curator  of  the  estate  of  Mary  E.  Dunbar, 
made  a  deed  conveying  the  8.  E.  %  of  the 
N.  W.  )4  and  the  B.  ^  of  the  S.  W.  34  of 
section  15,  township  63,  range  5  W.,  to  Fra- 
Bler  Bose,  In  consideration  of  $467.87.  Plain- 
tiff was  advised  by  bis  coonsd  that  the 
probate  court  was  without  Jurisdiction  to 
make  the  order  correcting  the  mistake  In  the 
description  of  the  lands,  and  that  the  deed 
of  March  26,  1904,  made  by  Ella  J.  Dunbar 
as  curator,  was  ineffectual  to  convey  title  to 
Bose.  The  contention  of  defendants  Is  that 
the  misdescription  of  the  lands  above  noted 
are  mere  clerical  errors  and  the  court  bad 
the  right  at  any  time  to  correct  the  errors. 
In  Agan  r.  Shannon,  108  Mo.  661,  15  8.  W. 
757,  it  is  said:  "It  will  be  presumed  that 
the  administrate  committed  a  clerical  error 
In  Inserting  a  wrong  description  of  land  in 
his  report  of  sale  and  deed,  where  the  de- 
scription differs  from  that  contained  In  the 
order  of  sale."  In  Loring  v.  Groomer,  110 
Mo.  682,  19  8.  W.  960,  It  was  held:  "An  In- 
terlocutory Judgment  In  partition  is  the 
commissioners'  authority  to  act,  and  It  will 
be  presumed  they  acted  In  accordance  with 
it,  and  that  any  variance  in  the  description 
of  tlie  land  between  it  and  the  final  decree 
Is  a  cl^cal  error."  The  order  of  the  pro- 
bate court  for  the  sale  of  the  land  was 
equivalent  to  a  judgment  It  furnished  the 
appraisers  a  correct  description  of  the  lands, 
and  the  wrong  description  made  in  their 
certificate  of  appraisement  must  be  presum- 
ed to  be  a  clerical  error.  This  error  was 
copied  into  the  court's  order  approving  the 
sale,  and  In  the  curator's  deed.  These  errors 
were  all  clerical,  and  it  was  clearly  within 
the'  power  of  the  court  and  the  parties  to 
make  the  corrections  they  did  make.  Boss 
V.  Boss,  83  Mo.,  loc.  cit  102;  Weeke  v.  Sen- 
den,  64  Mo.  129;  Allen  v.  Sales,  56  Mo.  28; 
Turner  v.  Christy,  60  Mo.,  loc.  dt  146.  We 
conclude  that  the  objection  to  the  Dnnbar 
title  is  without  merit 

8.  In  an  early  stage  of  the  correspondence 
between  the  attorneys  of  Metz  and  Wright 
In  regard  to  the  abstract  Metz's  attorney 
called  attention  to  the  fact  that  it  failed  to 
show  the  issuance  and  recording  of  the 
patent  and  suggested  that  a  patent  or  copy 
be  procured  and  recorded.  No  attention  was 
paid  to  this  suggestion,  and  the  objection,  if 
It  was  an  objection,  was  not  again  alluded  to 
In  the  subsequent  correspondence.  By  sec- 
tion 8064,  Bev.  St  1899,  an  entry  under  the 
land  laws  of  the  United  States  Is  sufiBcIent  to 
maintain  an  action  of  ejectment    In  Wirth 


V.  Branson,  88  T7.  S^  loc.  dt  121,  25  Ia  Bd. 
86,  the  court  In  respect  to  entries  of  the  pub- 
lic lands,  said:  "The  rule  Is  well  settled, 
by  a  long  course  of  decisions,  that  when 
public  lands  have  been  surveyed  and  placed 
In  the  market  or  otherwise  opened  to  private 
acquisition,  a  person  who  compiles  with  all 
the  requisites  necessary  to  entitle  him  to  a 
patent  In  a  particular  lot  or  tract  Is  to  be 
regarded  as  the  equitable  owner  thereof,  and 
the  land  Is  no  longer  open  to  location.  The 
public  faith  has  become  pledged  to  him,  and 
any  subsequent  grant  of  the  same  land  to 
another  party  Is  void,  unless  the  first  loca- 
tion or  entry  be  vacated  and  set  aside." 
Tile  abstract  shows  the  recording  and  sat- 
isfaction of  a  niunber  of  deeds  of  trust  on 
the  lands.  Some  objections  were  made  in 
respect  to  the  marginal  entries  of  the  satis- 
faction of  some  of  these  deeds,  and  also  to 
deeds  of  release  of  some  of  these  mortgages. 
The  presumption  is  that  they  were  made  In 
compliance  with  the  law,  and,  nothing  to  the 
contrary  appearing,  considering  the  leng^th 
of  time  since  these  satisfactions  have  been 
entered  of  record  and  remained  undisturbed, 
we  think  the  objections  are  frivolous. 

4.  Plaintiff  is  entitled  to  a  merchantable 
title.  Did  Wright  offer  him  a  deed  convey- 
ing such  a  title?  Waterman  on  Specific 
Performance,  (  412,  says:  "Every  pnrchaesr 
of  land  has  a  right  to  demand  a  title  which 
shall  protect  him  from  anxiety,  lest  annoy- 
ing. If  not  successful,  suits  be  brought 
against  him,  and  probably  take  from  him, 
or  his  representatives,  land  upon  which 
money  was  Invested.  He  should  have  a 
title  which  would  enable  him  not  only  to 
bold  his  land,  but  to  bold  It  In  peace,  and  if 
he  wishes  to  sell  it  to  be  reasonably  sure 
that  no  flaw  or  doubt  will  come  up  to  disturb 
its  marketable  value."  This  section  is  ap- 
provingly quoted  In  Mastin  v.  Grimes,  88 
Mo.,  loc.  dt,  490,  and  in  Mltchner  v.  Holmes, 
117  Mo.,  loc.  cit  205,  22  S.  W.  1070.  It  can- 
not be  seen  from  the  abstract  that  any  one 
has  a  shadow  of  a  right  to  disturb  the  peace 
of  MetB  in  the  possession  of  the  lands, 
should  he  carry  out  his  contract  and  accept 
the  conveyance  tendered  him  by  Meyers, 
and  there  Is  no  flaw  in  the  title,  that  we  can 
see,  that  will  in  the  least  disturb  the  mar- 
ket value  of  the  land. 

A  good  deal  was  said  on  the  oral  argument 
to  the  effect  that  time  was  of  the  essence  of 
the  contract,  and  that  the  defects,  or  appar- 
ent defects,  in  the  title,  in  respect  to  the  sat- 
isfaction of  unsatlrted  mortgages  and  the 
identiflcation  of  parties  to  certain  convey- 
ances, were  not  removed  until  after  the  ex- 
piration of  the  time  limited  by  the  'Supple- 
mental contract  for  the  completion  of  the 
abstract  April  20,  1004.  If  time  was  of  the 
essence  of  the  contract  and  we  think  it 
was,  the  evidence  Is  conclusive  that  Metx 
waived  performance  within  the  time  limited 
by  calling  on  Wright  for  additional  proofs, 
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«te.,  after  April  20,  ISOi.  His  letter  of  Jmie 
20,  1904,  BhowB  that  he  did  not  consider  tbe 
contract  at  an  end  until  he  gave  Wright 
formal  notice  terminating  It  on  that  day. 
Tbe  abstracts  and  proof  of  identity  of  per- 
sons, etc.,  were  all  made  and  furnished 
plaintiff  or  his  attorney  prior  to  June  20, 
1901.  A  good  and  sufficient  deed  containing 
the  usual  covenants  of  warranty  was  also 
tendered  him  prior  to  that  date,  and  we 
think  he  was  obliged,  under  the  terms  of  bis 
agreement,  to  accept  tbe  deed  and  complete 
the  contract 

Wherefore,    the    Judgment   1*    reversed. 
AH  concur. 


McKNIGHT-KBATON    GEOCEET    00.    t. 
HUDSON  et  al. 

(St  Louis  Court  of  Appeals.    Miasoarl.    Feb. 
13,    1006.) 

1.  AppBAir— Irbtbuctions  —  Objsciions  aho 
Exceptions— Eboobd—Bh.!.  or  Exceptions. 

Objections  and  exceptlong  to  the  giving 
«r  refusing  of  Instructions  are  no  part  of  the 
tecord  proper,  but  can  only  be  preserved  by  a 
bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  t  2376.] 

2,  Afpkai,  —  Fbejttdicial    Ebbob  — Instbdc- 

TIOHS— SiNOLINO    OUT    PaBTICDLAB    FaCTS 

In  Evidkrcb. 

Where  tbe  good  faith  of  the  purchaser 
of  goods  in  making  the  purchase  was  in  issue, 
an  Instruction  singling  oat  a  particular  fact 
in  evidence  and  charging  that  it  was  an  act 
of  good  faith  on  the  purchaser's  part  and,  if 
found  to  be  a  fact  by  the  jur^,  ghonld  Im 
so  considered  b^  them  in  arriving  at  their 
verdict,  was  prejudicial  error. 

Appeal  from  Circuit  Court,  Pemiscot 
County;    Henry  C.  EUey,  Judge. 

Action  by  tbe  McKnight-Keaton  Grocery 
Company  against  Lee  Hudson  and  another, 
with  S.  J.  Hudson  as  interpleader.  Judg- 
ment for  Interpleader,  and  plaintiff  appeals. 
Beversed. 

Brewer  ft  Collins,  for  appellant  Duncan, 
Bragg  A  Jeffers,  for  respondent 

BLAND,  P.  J.  The  plaintiff,  on  August 
28,  1003,  brought  suit  by  attachment  against 
Lee  Hudson  and  Emery  Carte,  in  the  Pem- 
iscot circuit  court  on  an  account  for  goods 
sold  and  delivered  to  them  while  they  were 
doing  a  mercantile  business  In  said  county, 
nuder  the  firm  name  of  Hudson  &  Carte. 
The  writ  of  attachment  Issued  in  the  case, 
was  levied  upon  a  stock  of  merchandise 
found  in  the  possession  of  S.  J.  Hudson, 
who,  on  October  18,  1903,  filed  an  interplea, 
claiming  the  attached  property  as  his  own, 
to  which  plaintiff  filed  a  general  denial.  At 
tbe  March  term,  1904,  of  the  Pemiscot  cir- 
cuit court,  tbe  interplea  was  tried  by  a  Jury, 
resulting  in  verdict  and  Judgment  for  the 
Interpleader.  The  evidence  for  the  Inter- 
pleader tended  to  show  that  he  purchased 
the  attached  goods  of  Hudson  &  Carte,  pay- 
ing value  therefor,   and  assumed  the  pay- 


meat  of  two  nnall  bllla,  whldi  tbe  firm  owed 
for  goods,  believing,  aa  he  was  informed  by 
Hudson  Sc  Carte,  tlut  the  bills  assumed  by 
tilm  were  the  only  debts  owing  by  the  firm 
on  the  stock  of  goods.  Plaintiff's  evidence 
tends  to  show  that  the  interpleader's  pur- 
chase of  the  goods  was  made  without  taking 
any  invoice;  that  the  trade  was  made  liur- 
rledly,  and  Hudson  and  Carte  left  the 
county  immediately  after  turning  the  goods 
over  to  the  interpleader.  Plaintiff  also  of- 
fered evidence  of  admissions  made  by  tlie 
interpleader,  tending  to  show  that  his  pur- 
chase of  the  stock  of  merchandise  was  not 
made  in  good  faith. 

The  only  error  assigned  by  the  plaintiff 
is  the  giving  of  Ihe  following  Instruction: 
"The  court  Instructs  the  Jury  that  If  you 
find  and  believe  from  the  evidence  that  If 
the  said  interpleader  made  Inquiries  ot 
Hudson  &  Carte  as  to  their  indebtedness  at 
the  time  of  the  purchase  of  said  stock  of 
goods  and  thereupon  was  Informed  by  said 
Hudson  &  Carte  that  their  indebtedness  was 
comparatively  small  and  that  he  sought  to 
assume  and  did  assume  all  tbe  Indebtedness 
that  was  made  known  to  him,  then  in  that 
case  said  act  was  an  act  of  good  faith  <m 
the  part  of  the  interpleader,  and  should  be 
considered  as  such  by  you  in  arriving  at 
your  verdict"  The  bill  of  exceptions  shows 
the  plaintiff  objected  and  excepted  to  the 
glvng  of  the  Instruction,  as  well  as  to  all 
other  instructions  for  the  Interpleader  at 
the  time  tbey  were  given.  On  suggestion  of 
tbe  interpleader,  the  clerk  of  the  circuit 
court  was  ordered  by  us  to  send  up  an 
amended  transcript  In  Hen  of  tlie  amended 
transcript  the  following  stipulation  (omit- 
ting caption)  has  been  filed  in  the  case: 
"In  this  cause  It  is  agreed  by  and  between 
Brewer  &  Collins,  attorneys  for  appellant 
and  Duncan  &  Bragg,  attorneys  for  respond- 
ent that  the  records  now  on  file  in  this 
court  in  the  above-entitled  cause  contains  a 
true  copy  of  the  bill  of  exceptions  now  on 
file  in  the  office  of  tbe  clerk  of  tbe  circuit 
court  of  Pemiscot  county,  Mo.,  but  that 
neither  the  minutes  of  the  clerk,  the  minutes 
of  the  court  nor  the  records  of  the  court, 
other  than  said  bill  of  exceptions,  show 
that  any  objections  or  exertions  were  made 
and  saved  to  the  giving  of  any  of  the  in- 
structions of  the  interpleader  (respondent). 
It  Is  further  agreed  that  this  agreemoit  Is 
to  be  used  by  this  court  instead  of  and  is 
to  take  the  place  of  the  amended  transcript 
as  ordered  by  this  court  at  the  last  term 
of  this  court." 

Objections  and  exceptions  to  the  giving 
or  the  refusing  of  instructions  Is  no  part 
of  the  record  proper,  and  the  clerk  to  not 
required  to  keep  a  minute  of  them,  nor  is 
the  Judge  required  to  note  such  exceptions 
on  bis  docket  They,  like  exceptions  to  the 
admission  or  rejection  of  evidence,  can  only 
be  preserved  by  a  bill  ot  exertions.  Ther 
were  properly  saved  in  this  case,  as  shown 
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br  th*  Mn  of  oxcepttonflL  The  Instruction 
complained  of  Is  erroneous  for  the  reason 
It  singles  out  a  particular  fact  In  eTidence 
(that  Interpleader  sought  to  assume  all  the 
Indebtedness  of  Hudson  &  Carte)  and  told 
the  Jury  that  sach  attempted  assumption 
was  an  act  of  good  faith  on  the  part  of  the 
Interpleader,  and  If  fonnd  to  be  a  fact  by 
the  jury  It  should  be  so  considered  by  them 
In  arriving  at  their  verdict.  Meyer  v.  Rail- 
road, 40  Mo.  151;  Id.,  4S  Mo.  187;  First 
National  Bank  of  Warsaw  v.  Currle,  44  Mo. 
■«1;  Spohn  v.  Railway,  87  Mo.  74;  Mo- 
Allster  V.  Irvine,  69  Mo.  App.  442;  Dobbs  t. 
■Gates'  Estate,  60  Mo.  App.  658;  Stelnwender 
-T.  Oeath,  44  Mo.  App.  366. 

We  think  the  Instruction  was  prejudicial 
and,  being  erroneous,  calls  for  a  reversal  of 
the  judgment  The  judgment  Is  reversed 
■mnA  the  cause  remanded.    All  concur. 


WATKINS    V.    GREEN. 

<St  Louis  Court  of  Appeals.    Missouri.     Feb. 
IS,  1906.) 

1.  APFKAii— Recobd  —  Mattkbs   in    Rsoobd— 
MonoR  FOB  Nbw  Tbial. 

A  motion  to  set  aside  the  verdict  and  for  a 
new  trial  is  not  a  part  of  the  record  proper,  and 
can  only  be  made  a  part  of  the  record  by  being 
incorporated  therein  by  bill  of  exceptions. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  2887.] 

2.  RBPLBTIN— QXTESTIONB    rOB    JUBT— ASSKSB- 

KBNT  OF  Damages. 

Rev.  St.  1899,  {  3916,  requires  the  jury  in 
actions  of  replevin  to  assess  the  valae  of  a 
party's  interest  in  the  property  replevied  in 
ease  I:*  has  only  a  special  interest  In  the  same. 
In  replevin  for  certain  cows,  a  verdict  was 
renderel  for  defendant,  and  thereupon  defend- 
ant mf.de  known  to  the  court  that  he  only 
claimed,  a  special  interest  in  the  cows  as  pound 
master  and  held  them  merely  for  the  payment 
of  his  charges,  naming  them.  Held,  that  the 
-court  ihould  have  submitted  the  value  of  defend- 
ant's special  interest  in  the  cows  to  the  jury, 
and  1'  was  error  for  the  court  itself  to  assess 
••••*  '.alue  and  to  render  judgment  therefor  on 
defendant's  bare  statement. 

Error  to  Circuit  Court,  Pemiscot  County; 
Henry  C.  Riley,  Judge. 

Action  by  J.  H.  Watkins  against  Dennis 
<3reen.  There  was  a  judgment  fbr  defend- 
ant, and  plaintiff   brings  error.    Reversed. 

J.  S.  Qossom  for  plaintiff  in  error.  R.  L. 
Ward,  for  defendant  in  error. 

BliAND,  P.  J.  The  suit  is  in  r^Ievln 
ttegnn  befM^  a  justice  of  the  peace  where  the 
plaintiff  recovered  judgment  Defendant  ap- 
pealed to  the  circuit  court  of  Pemiscot  coun- 
ty, where  on  a  trial  anew,  verdict  and  judg- 
ment were  for  him.  Neither  the  transcript 
nor  abstract  filed  show  that  a  bill  of  exceptions 
was  ever  filed,  hence  there  is  nothing  before 
us  for  review,  except  the  record  proper.  The 
record  shows  that  on  the  2d  day  of  March, 
ISOSk  the  Issues  were  submitted  to  a  jury, 
who,  after  hearing  the  evidence,  returned  in- 
to court  the  following  verdict:    "J.  H.  Wat- 


kins,  Plalntur,  T.  D.  ■.  Qreea,  Defendant 
We,  the  jury,  find  that  the  defendant  D.  B. 
Green,  was  entitled  to  the  possession  of  the 
oows  sued  for  at  the  time  of  the  institntloa 
of  this  suit  O.  F.  Grimes,  Foreman." 
After  recording  the  verdict,  the  record  of  the 
judgment  proceeds  as  follows:  "And  there- 
upon come  the  defendant  D.  B.  Green,  and 
makes  known  to  the  court  that  he  disclaims 
any  right,  title,  claim,  or  Interest  In  or  to 
the  cows  involved  in  this  lawsuit  except  the 
sum  of  $4,  due  him  as  pound  master  of  the 
city  of  Carutbersvllle,  for  the  Impounding  of 
said  stock.  The  premises  considered,  It  is 
wdered  and  adjudged  by  the  court  that  the 
def^idant  D.  B.  Green,  have  and  recover 
of  and  from  the  plaintiff,  J.  H.  Watkins,  as 
principal,  and  J.  O.  Tinsley,  security  on  the 
replevin  bond,  the  posseasion  of  said  cows, 
or  in  lieu  thereof,  the  sum  of  four  dollars 
($4)  the  amount  of  defendant's  demand 
against  the  plaintiff  for  Impounding  of  said 
cattle,  together  with  the  cost  in  and  about 
this  suit  expended,  both  In  this  court  and 
in  the  court  below,  and  hereof  have  execu- 
tion therefor." 

Incorporated  in  the  record,  as  certified  by 
the  clerk,  Is  a  motion  to  set  aside  the  verdict 
and  for  new  trial.  But  this  motion  cannot  be 
considered  for  the  reason  a  motion  to  set 
aside  a  verdict  and  for  new  trial  is  not  a  part 
of  the  record  proper.  Such  motions  can  only 
be  made  a  i>art  of  the  record  by  being  in- 
corporated in  the  bill  of  exceptions.  It  no- 
where appears  In  the  record  or  abstract  that 
plaintiff  claimed  a  special  interest  in  the 
property  replevied,  however.  In  the  statement 
of  the  case  (in  the  briefs  of  lioth  phrtiea)  it  is 
said  that  defendant,  as  pound  master  of  the 
city  of  Caruthersvllle,  Impounded  the  cows 
and  held  them  for  the  payment  of  charges. 
So  far  as  the  record  discloses,  this  special 
claim  or  Interest  was  not  made  known  at  the 
trial  until  after  the  verdict  was  rendered, 
when  the  court  of  its  own  motion,  and  on  the 
bare  statement  of  defendant  assessed  the 
value  of  defendant's  special  Interest  and 
rendered  judgment  therefor.  The  assessment 
of  defendant's  interest  in  the  cows  should 
have  been  submitted  to  the  jury.  Rev.  St 
1890,  {  3916.  The  decision  of  this  question  by 
the  court  deprived  plaintiff  of  one  of  his 
constitutional  rights,  to  wit,  to  have  all  the 
issues  of  fact  in  the  case  passed  upon  by  the 
jury. 

Wherefore  the  judgment  is  reversed,  and 
the  cause  remanded.    All  concur. 


HEINBMAN   r.   MARSHAU:.  et  aL 

(St  liouis  Court  of  Ai>i>eals.    Missouri.    Dee. 
12,  1906.    Rehearing  Doiied  Feb.  27,  1906.) 

1.  CoBPOBATiONS  —  OrFioKBa  —  Bbkach     of 
Tbust— Ljabiutt  fob  PBocnens. 

The  act  of  the  officers  of  a  beneficial 
association  in  surrendering  control  of  the  asso- 
ciation and  transferring  their  offices  to  others 
for  a  money  consideration  was  a  breach  et  trust 
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whidi  rendered  them  liable  to  acconnt  to  the 
asBodation  for  the  money  which  they  received. 
[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  H  1350-1353.] 

2.  Sakb— Rights  or  Subseqttbnt  Ceeditob. 
Where  officers  of  a  beneficial  association. 
in  violation  of  their  trust,  transferred  control 
of  the  association  and  surrendered  their  offices 
to  othwa  for  a  money  consideration,  a  subse- 

Sient  creditor  of  the  association  waa^jut  en- 
tled  to   recover   from   the   delinquent  officers 
the  proceeds  of  the  illegal  transaction. 
Nortonl,  J„  dissenting. 

Appeal  from  St  Louis  Olrcnit  Court;  Moses 
N.  Sale,  Judge. 

Action  by  Carrie  Helneman  against  Albert 
H.  Marshall  and  others.  From  a  judgment 
for  plaintiff,  defendants   appeal.    Reversed. 

Edwin  S.  Puller  and  Barclay  &  Fauntleroy, 
for  appellants.  Boogber,  Pearce  &  Davis, 
for  respondent 

GOODB,  J.  Plaintiff  is  a  judgment  cred- 
it itor  of  the  Supreme  Council,  Knlgbts  of  Eq- 
ul^  of  the  World,  an  incorporated  society 
organized,  according  to  tbe  avowal  of  its 
charter,  to  disseminate  good  principles,  al- 
leviate suffering  and  furnish  fraternal  insur- 
ance. Its  active  existence  ceased  in  1003, 
and  since  then  it  has  bad  no  meetings  and 
done  no  business.  Judgment  was  rendered 
against  it  in  plaintiflCs  favor  on  December 
21,  1903^  for  over  $1,200,  IncludT&S^  the"  costs 
'of  tlie'actlon.  There  was  a  payment  on  tbe 
judgment  of  $123,  but  the  balance  still  re- 
mains unpaid.  An  execution  was  issued  for 
this  balance  and  returned  nulla  bona,  Febru- 
ary Ijjg04^thn8  proving  that  the  association 
Is  Insolvent.  After  the  return  was  made, 
the  plaintiff  Instituted  this  action  to  enforce 
payment  of  her  judgment  out  of_flsset8  of 
the  association  alleged  tobe  Inthehands  of 
_the  defendant^jhowire  iii  1899,  trustees  ot 
the  association  and  its  principal  officers.  At 
that  time,  the  defendant  Marshall  held  the~ 
chief  office  of  supreme  commander,  and  tbe 
defendant  Cunningham  tbe  second  office  of 
supreme  vice  commander.  Tbe  two  defend- 
ants dominated  tbe  board  of  trustees  and, 
according  to  their  own  admissions,  com-, 
pletely  controlled  the  affairs  of  tbe  society.' 
On  May  23,  l^O^^  pursuant  to  an  arrange- 
ment entered  into  previously,  and  for  a  pecuur 
lary  consideration  received  and  retained  by 
them,  they  turned  over  the  control  ofjii^ 
order  jajL.  Dow_M60Tg""and~ETB~n880cIates. 
That  result  wai~aci5ompllsbed  in  this  man- 
ner: Tbe  members  of  the  board  of  trustees, 
at  tbe  instigation  of  tbe  defendants,  resigned 
in  succession,  and  as  soon  as  a  vacancy  was 
created  by  tbe  resignation  of  one  member. 
It  was  filled  by  the  remaining  members  elect- 
ing some  person  selected  by  Moore  in  his 
stead.  This  course  was  followed  until  Moore 
and  bis  associates  bad  been  given  all  the 
places  on  tbe  board.  Thereupon  Marshall 
and  Cunningham  resigned  th^r  executive 
offices  and  Moore  was  chosen  supreme  com- 
mander and  some  dummy  of  bis  supreme 
vice  commander.    Tbe  association  had  practi- 


cally no  assets  at  the  time  and  was  mote  than 
$1,000  in  debt  Moore's  purpose  was  to  nae 
the  business  of  the  order  for  his  own  benefit 
and  the  purpose  of  the  defendants  was  to 
make  a  profit  by  selling  tbe  control  to  Moore. 
Th^_j^talned  JljgQP  or  more  o^  notes  and 
real  property  in  the  transaction.  MarBball 
was  the  active  party  in  tbe  negotiation  with. 
Moore  leading  to  tbe  sale,  and  in  testifying 
both  be  and  Cunningham,  who  is  his  fatber- 
in-law  and  solvent  ss  be  is  not  endeavored 
to  exonerate  Cunningham  from  oompUcI^ 
in  the  affair,  but  in  our  opinion  failed  to  do- 
so.  However,  it  Is  not  necessary  to  recite 
tbe  facts  which  implicate  Cunningham,  be- 
cause we  bold  that  the  plaintiff  has  no  stand- 
ing in  court  to  compel  either  defendant  to 
account  for  the  proceeds  of  the  transaction. 
The  grounds  on  which  plaintiff  founds 
her  claim  to  do  so  are  that  the  profit  tbe  de- 
fendants procured  by  selling  their  offices- 
and  the  control  of  the  association  accrued 
to  them  as  trustees;  consequently  belongs  of 
right  to  their  cestui  que  trust  tlie  association, 
and  will  be  treated  by  a  court  of  equity  as 
ao  asset  of  It  which  she  may  reach  by  this 
proceeding  in  the  nature  of  an  equitable 
garnishment  aAd  have  applied  to  satisfy  ber 
judgment  The  general  flieory  on  which  the- 
plaintiff  pro<»eds  is  sound,  but  iK>t  appU^ble 
to  herTOse;  because,  so~Tar  aslFsR^T      '" 


debt  arose  four  years  aftyr  th^  frttnn  j 
H^pw^rnpinjpa.  Hjjg  In  m  snbseq[nep^preditor. 
"TStfgBOs  laid  in  the  briefs  on  several  ques- 
tlons  to  which  we  will  not  attend;  for  we- 
consider  tbe  fact  just  mentioned  an  insup- 
erable obstacle  to  the  relief  invoked.  A» 
all  emolments  received  by  trustees  in  dealing 
with  the  subject-matter  of  their  trust  inure- 
in  equity  to  tbe  benefit  of  the  trust  estate, 
the  property  delivered  to  defendants  by  Moore^ 
for  transferring  their  offices  to  him,  belonged 
to  the  association.  They  were  free  to  re- 
sign their  offices,  no  doubt;  but  in  doing  so- 
for  pay,  and  pursuant  to  an  agreement  that 
they  would  use  their  influence  with  obse- 
quious trustees  to  have  a  new  set  of.  corpo- 
rate officials  installed,  a  flagrant  breach  of 
trust  was  committed,  and  they  stood  -  liable 
to  account  for  the  proceeds,  either  to  tlt» 
order  Itself,  a  receiver  of  it,  or  any  other 
party  having  the  right  to  sue.  Bent  v.  Priest 
10  Ma  App.  543;  Id.,  86  Mo.  475;  McGIure  v. 
I>aw,  161  N.  Y.  78,  65  N.  E.  388,  76  Am.  St 
Rep.  282;  Gaskell  v.  Chambers,  28  Beav.  360. 
Wbetb«r  a  creditor  wliose  demand  arose 
prior  to  the  commission  of  the  fraud  miglit 
call  on  the  defendants  to  account  for  what 
they  received  as  an  asset  of  an  insolvent 
company  which  the  creditor  was  entitled  to 
have  applied  on  his  debt  is  a  question  we 
need  not  examine.  Prior  creditors  may  ag? 
nnl  transfers  of__iggBeri^  made  by~tTOf 
debtors    wltbout''consldera^on,   or   w^  a 


geneTSl  jrananian  pttrgwer^^ereas  snbse- 
quS&l  creditors  can  dcT'flo^  only  when  the 
transfer  was  executed  with  a  view  to  incur- 
ring the  subsequent  debts  and  evading  pay- 
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masat  Klnealy  t.  Macklln,  88  Mo.  433,  14  S. 
W.  507;  Snyder  v.  Free,  114  Mo.  360,  21  8.  W. 
^7;  Erneger  r.  Vorhauer,  164  Mo.  156,  63 
43.  W.  1088.  Thla  rule  of  law  goyems  in 
transactloiiB  wherein  the  debtor  acted  fraud- 
ulently. A  different  doctrine  prerails  where 
a  third  person  obtains  by  fraud,  property 
belonging  to  a  debtor  who  Is  innocent;  and, 
in  such  Instances,  creditors,  though  the  loss 
of  the  property  lessened  the  estate  to  which 
they  must  look  for  payment,  cannot  recover 
the  property.  Th§|_gght  to  recover  It  belongs 
exclusively  to  the  debtor  himself,  or  some 
one  who  has  succeeSed  to  his  right  Parker 
▼.  Roberts,  116  Mo.  662,  22  S.  W.  814.  In 
recognition  of  this  rule,  a  plaintiff  who 
sought  to  enforce  a  Judgment  against  prop-. 
«rty  in  the  hands  of  a  trustee  of  a  corpora- 
tion, and  alleged  to  have  been  received  under 
circumstances  which  made  it  a  corporate 
asset,  was  denied  relief.  Ready  v.  Smith, 
170  Mo.  163,  175,  70  S.  W.  484.  The  facts 
of  that  case  were  quite  similar  to  those  be^ 
fore  us. 

Gases  may  arise  in  which  the  enforcement 
of  this  rule  against  a  prior  creditor  of  an 
insolvent  company  would  be  unfair;  instances 
■wherelnTt  appeared  that  the  company  itself 
could  not  sue  to  redress  the  fraud  because 
It  was  prevented  by  recreant  officials.  The 
present  case  Is  such  a  one,  as  was  also  the 
precedent  in  which  the  Supreme  Court  of  the 
ITnlted  States  refused  to  redress,  a^^liSlSHl-^ 
of  a  subsequent  creditor  of  a  corporation, 
a  fraud  perpetrated  by  Its  directors.  The 
new  management  composed  of  Moore  and 
bis  satellites  would  do  nothing,  of  course, 
to  recover  for  the  association  what  they 
themselves  had  paid  to  the  defendants  in 
fraud  of  the  association;  and  If  creditors  are 
denied  standing  In  court,  in  such  a  predica- 
ment, they  would  have  to  ask  the  appoint- 
ment of  a  receiver  who  could  sue.  But 
this  would  needlessly  raise  an  Impediment 
to  the  collection  of  their  demands;  and.  In 
the  case  of  prior  creditors,  who  enjoy  an  un- 
deniable right  to  reach  all  the  assets  of  the 
company  for  the  satisfaction  of  their  debts, 
an  exceptionmight  be  made  when  corporate 
officers  partlcliiBted  IP  "or  conniyed  aF~Se 
_fraui  Procuring  a  "receiver  is,  as  we  sh'Sfl 
"see,  {he  remedy  to  which  a  subsequent  credit- 
or must  resort 

The  question  regarding  the  right  of  a  cred- 
itor of  a  corporation  to  sue  a  party  for  the 
recovery  of  corporate  property  fraudulently 
obtained  by  said  party  is  altogether  dis- 
tinct from  the  question  of  the  creditor's  right 
to  sue  without  first  demanding  of  the  com- 
pany officials  that  they  take  action  In  the 
name  of  the  company.  As  to  the  latter  point, 
wtiich  Is  dwelt  on  In  the  briefs  of  counsel,  we 
will  say  nothing;  for  it  is  not  essential  to 
our  decision.  Nor  are  we  bound  to  ascertain 
whether  the  rule  that  creditors  cannot  ez- 
{KMe  a  fraud  practiced  on  their  debtors  Is 
applicable  to  the  present  cause.  The  decls- 
ive  fact  is  that  the  plaintiff's  de5f  accrued 


after  the  occnrrence  of  the  breach  of  tmit 
"wLich^constitutes  the  basis  of  her  proceed- 
ing against  the  defendants.  We  have  been 
cited  to  adjudications  which  merely  enforced 
the  firmly  established  remedy  of  equitable 
garnishment,  and  to  others  wherein  corpo- 
rate directors  and  trustees  were  made  to  ac- 
count to  their  company  or  to  a  shareholder, 
receiver,  or  assignee  thereof,  for  profits  made 
by  means  of  their  fiduciary  positions;  but  we 
have  been  dted  to  no  precedent,  nor  have  we 
found  one^  wherein  a  director  or  trustee  was 
compelled  to  account  at  the  suit  of  a  subse- 
quent creditor.  Precedents  of  high  author- 
ity are  to  be  found  denying  the  relief  to  that 
class  of  complainants,  and  they  are.  in  accord 
with  the  general  rules  of  equity  governing 
the  rights  of  subsequent  creditors.  The  most 
apposite  discussion  of  this  subject  is  Graham 
V.  Railroad  Co.,  102  U.  S.  148,  26  L.  Ed.  106, 
a  case  which  furnishes  the  rule  of  decision 
in  the  cause  at  bar;  for,  in  relation  to  the 
point  of  law  Involved,  Its  facts  are  not  ma- 
terially unlike  those  we  are  considering,  and 
the  doctrine  of  the  opinion  was  dted  and 
approved  by  the  Supreme  Court  of  Missouri 
in  Ready  v.  Smith,  snpra.  It  was  averred 
inlhe"biii,  and  the  averment  was  supported 
by  the  evidence,  that  the  directors  of  the 
railroad  company  had  sold  land  belonging 
to  the  company  to  an  ostensible  buyer,  the 
directors  themselves  being  the  real  buyers, 
or  Interested  in  the  purchase.  Three  years 
afterwards  the  complainants  recovered  Judg- 
ments against  the  railroad  company  on  debts 
which  arose  after  the  sale,  and  had  execu- 
tions levied  on  the  land  as  still  belonging  to 
the  company.  Complainants  then  sued  In 
equity  to  have  the  deed  made  In  consum- 
mation of  the  alleged  fraudulent  sale  set 
aside,  the  land  made  subject  to  the  Hen  of 
the  executions,  and  the  railroad  directors, 
who  had  acquired  title  through  the  sale 
made  by  themselves  as  directors,  enjoined 
from  asserting  their  title.  The  position  tak- 
en for  the  complainants  was  that  as  the  rail- 
road company  had  been  defrauded  of  its  prop- 
erty and  might  have  proceeded  to  recover 
It,  so  any  Judgment  creditor  of  the  company 
might  proceed  for  the  same  purpose.  The 
opinion  conceded  for  the  argument  that  exist- 
ing creditors  could  do  so,  but  said  no  author- 
ity except  dicta  of  Judges  could  be  found  for 
allowing  a  subsequent  creditor  to  interfere. 
The  points  adjudged  were  that  subsequent 
creditors  can  neither  assail  a  fraudulent 
conveyance  of  property  by  their  debtor,  un- 
less the  fraud  was  directed  against  them,  nor 
question  a  transaction  by  which,  before  their 
debts  arose,  the  debtor  was  defrauded.  The 
first  proposition  has  been  decided  frequent- 
ly; the  second  has  been  presented  for  deci- 
sion rarely,  and  we  know  of  no  Judgments 
maintaining  a  doctrine  contrary  to  the  one 
declared  by  the  Supreme  Court  of  the  United 
States. 

One  perceives  that  permitting  a  creditor 
to  pursue  property  out  of  which  a  debtor 
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has  be«n  cbeated,  would  facilitate  the  collect- 
ion of  the  debt  So  would  permitting  a  rob- 
eeqnent  creditor  to  challenge  previous  trans- 
fers fraudnlmtly  made  by  the  debtor.  But 
this  consideration  has  not  Induced  tbe  courts 
to  accord  the  right  of  Interference  to  snch 
creditors;  presumably  because  they  did^g^ 
extend  credit  In  reliance  on  the  proper^ 
fraudulently  parted  with  by,  or  withdrawn 
from,  the  debtor.  It  is  true  that  a  better 
reason  can  be  brought  forward  why  a  credit- 
or of  a  corporation  should  be  allowed  to  pur- 
sue property  belonging  to  It  In  the  bands  of 
a  party  who  procured  the  property  by  fraud, 
than  can  be  given  for  allowing  the  creditor 
of  an  individual  to  do  so;  for  an  Individual 
can  always  exercise  his  right  to  seelc  redress 
against  a  fraud;  whereas  a  corporation  may 
be  under  the  control  of  directors  or  trustees, 
who  are  Interested  In  taking  no  step  to  re- 
drees  the  wrong.  This  was  the  situation 
in  the  Oraham  Case,  and  in  the  present  one. 
That  argument  was  pressed  and  overruled 
Is  the  Oraham  Oase;  and  in  disposing  of 
It  the  court  said,  among  other  things,  that 
when  a  corporation  becomes  insolvent,  a 
court  of  equity  will  take  charge  of  It  and 
collect  Its  assets  for  tbe  benefit  of  creditors. 
The  judgment  Is  reversed. 

BLAND,  P.  J.,  and  NORTONI,  J.,  concur. 

NORTONI,  J.  (dissenting).  At  first  I  con- 
curred in  the  opinion  of  the  court  as  ex- 
pressed by  the  learned  Judge,  but  on  motion 
for  rehearing  I  became  persuaded  that  tbe 
case  does  not  fall  within  the  influence  of 
the  principles  so  clearly  and  forcibly  stated 
In  the  opinion  of  the  court  I  know  that  as 
a  rule  no  good  can  come  from  dissenting 
opinions.  Tbe  time  consumed  In  their  pre- 
paration might  be  more  profitably  occupied 
In  disposing  of  cases  not  decided.  Notwith- 
standing this  fact  however,  I  cannot  refrain 
from  attempting  to  point  out  what  seems  to 
me  a  feature  of  this  case  which  distinguishes 
It  from  the  authorities  dted  and  relied  upon 
In  the  opinion  of  the  court  With  the  state- 
ments of  law  in  that  opinion  I  find  no  fault 
It  appears  to  me  that  those  principles  which 
are  pertinent  to  a  transaction  voidable  only 
are  not  pertinent  to  this  transaction,  which 
was  wholly  and  absolutely  void,  so  that  In 
no  sense  could  It  have  been  ratified.  Now, 
In  the  first  Instance,  It  Is  well  settled,  and 
tbe  broad  principle  Is,  that  whatever  a  di- 
rector of  a  corporation  acquires  in  virtue  of 
his  fiduciary  relatl(Hi  by  way  of  secret  pro- 
fit or  otherwise,  except  in  open  dealing  with 
the  company,  such  as  directors  In  common 
with  strangers  may  sometimes  have,  belongs 
not  to  blm,  but  to  the  company,  and  It  Is 
said  that  nothing  less  than  this  satisfies  the 
law.  Bent  v.  Priest  10  Mo.  App.  513-658; 
Sugden  v.  Croesland,  S  Bm.  ft  GifT.  192 ;  Bent 
T.  Priest  86  Mo.  476.  In  the  case  last  cited, 
our  Supreme  Court  said:  "These  cases  are 
all  quite  dear  to  the  effect  that  the  trustee 


wlU  not  be  allowed  to  make  gain  to  him- 
aelf ,  b^ond  his  allowed  compoisatlon,  by  rea- 
son of  his  office  and  Influence  as  such  trus- 
tee. By  acc^tlng  the  (^ce  the  director  un- 
dertakes to  give  his  Judgment  and  infiuoice 
to  tbe  interests  of  the  corporation  tn  all 
matters  in  which  he  represents  or  proteaaei 
to  represent  It  That  Judgment  and  influence, 
of  right,  belongs  to  the  corporation,  and  ao 
does  that  which  It  produces,  and  the  bonds 
received  by  the  director  are  its  property,  as 
between  it  and  the  defendant" 

From  these  considerations  It  appears  to  me 
that  the  moneys  or  other  secret  profit  which 
Marshall  received  by  selling  out  his  trust 
belonged',  "not  to  him,  but  to  the  Insurance 
'company,"  and  therefore  it  was  competent 
for  the  plaintiff  in  tblscase,  ajudgment  cred- 
itor of  the  insurance  company,  to  garnish  tbe 
same  as  assets  of  the  Insurance  company. 
The  transaction  which  Marshall  had  with 
Moore,  and  out  of  which  the  assests  arose, 
was  void  as  against  public  policy.  Tbe  tran- 
saction being  In  fraud,  with  which  all  par- 
ties participating  therein  were  contaminated, 
the  law  would  not  aid  Moore  to  recover  from 
Marshall  the  moneys  or  property  he  had  paid 
him  to  vacate  his  office  and  turn  the  insur- 
ance company  over  to  blm,  and,  had  Moore 
refused  to  pay  the  same  to  Marshall,  the 
law  would  not  have  aided  Marshall  to  re- 
cover from  Moore  thereon.  Therefore,  as 
Moore  had  paid  the  amount  agreed  upon  to 
Marshall,  the  title  thereto  had  divested  from 
Moore  and  had  vested  in  tbe  Insurance  com- 
pany; for  in  a  case  of  such  an  absolutely 
void  transaction  no  title  could  vest  in  Mar- 
shall no  more  than  could  tbe  title  of  stolen 
property  vest  in  tbe  thief  who  stole  it  nor 
title  vest  In  the  grantee  of  a  void  deed. 
It  seems  to  me  that  this  feature  of  the  case 
falls  within  the  Influence  of  the  same  prind- 
ple  which  controls  In  cases  of  stolen  goods.  In 
which  cases  the  law  forbids  the  vesting  of 
the  title  In  the  thief.  The  transaction  be^ 
tween  Marshall  and  Moore,  by  which  there 
came  into  being  a  profit  in  virtue  of  Mar- 
shall's office,  being  absolutely  void  as  against 
public  policy,  the  legal  title  to  the  profit 
could  not  have  vested  in  Marshall,  and.  It 
having  divested  from  Moore,  It  was  abeo- 
lutely  necessary  for  it  to  vest  some  place.  As 
has  been  said :  "As  nature  abhors  a  vacuum, 
so  tbe  common  law  abhors  the  absence  of  ab- 
solute ownership  somewhere  in  ptaperty  of 
whatever  description."  Cape  Girardeau  v. 
Harbison,  68  Mo.  94.  And  while  I  concur  in 
the  opinion  that  the  assets  thus  In  the  hands 
of  Marshall  are  In  their  nature  equitable 
assets,  which  are  liable  to  be  sought  and 
called  In  by  proper  bill  in  equity  for  that 
purpose  by  tbe  Insurance  company  or  Its  re- 
ceive, I  am  also  of  the  c^inion  that  under 
tbe  authorities  they  are  aBseta  of  the  in- 
surance company  and  to  which  the  Insurance 
company  owns  the  legal  title.  This  conclu- 
sion Is  enforced  largely  from  the  prindple 
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tliat,  as  nature  abbon  a  Tacoom,  ao  fbe  com- 
Baon  law  abhon  tbe  absence  of  absolute  ow- 
xenblp  Bomewbere  in  property  of  whatever 
description,  and  I  am  persuaded  that  tbe 
authorities  bear  me  out  on  this  question. 
The  Supreme  Court  said,  In  Bent  t.  Priest, 
86  Mo.,  loc.  clt  486:  "The  bonds  received 
hf  the  director  are  its  [the  company's]  prop- 
erty, as  between  it  and  tbe  defendant"  And 
again,  on  tbe  same  page :  "However  that  may 
be,  what  the  director  makes  in  bis  office  as 
Bucb  belongs  to  tbe  corporation."  And  In  the 
flame  case,  10  Mo.  App.  558,  In  speaking  of 
tbe  asset  which  arose  by  the  director  selling 
out  bis  company,  very  much  as  in  this  case, 
tbe  court  said:  The  asset  "belongs,  not  to 
bim,  but  to  tbe  company.  •  •  •  That 
profit  belongs  to  the  company."  And  In  re- 
cognition of  this  principle,  that  tbe  asset  thus 
created  and  brought  into  being  by  such 
wrongful  and  fraudulent  conduct  of  tbe  di- 
rector belongs  to  tbe  company,  the  Court  of 
Appeals  of  New  York,  In  McClure  v.  Law, 
161  N.  Y.  78,  65  N.  E.  388,  76  Am.  St  Bep. 
262,  sustained  an  action  for  money  ba^  and 
received  by  the  receiver  of  an  Insolvent  In- 
Burance  company  against  a  director  who  bad 
sold  out  his  trust  and  resigned  his  office,  as 
In  this  case,  and  held  that  the  amount  of 
moneys  thus  obtained  by  the  director  were 
aasets  of  the  company  for  which  money  had 
and  received  was  a  proper  action;  citing 
Sugden  v.  Crossland,  supra,  in  which  case 
Horsefleld  was  a  trustee  under  a  will  and 
Crossland  paid  him  £73  to  withdraw 
from  the  trust  and  have  bim  (Crossland) 
appointed  in  his  place.  It  was  held  that  the 
£75  belonged  to  tbe  society.  Sugden  v. 
Crossland  was  a  case  in  equity,  to  be  sure; 
but  tbe  principle  of  It  is  that  which  was  de- 
duced by  tbe  Court  of  Appeals  of  New  York 
In  McClure  v.  Law,  supra ;  that  Is,  that  "tbe 
£75  belonged  to  tbe  society."  In  the 
latter  case  the  court  concluded  Its  opinion 
In  tbe  following  words:  "And  that  the  cor- 
poration may  compel  the  director  to  turn  over 
to  It  all  the  money  or  property  so  received 
by  bim."  While  it  is  clear  to  my  mind  that 
tbe  asset  of  tbe  insurance  company  in  tbe 
hands  of  Marshall  was  one  for  which  he 
could  properly  be  called  upon  to  account  in 
a  court  of  equity  by  tbe  company  or  Its  re- 
ceiver, it  is  equally  clear  from  tbe  principle 
Involved  and  the  authority  of  that  case  that 
tbe  insurance  company  bad  such  a  title  to 
the  asset  as  would  have  enabled  it  to  main- 
tain an  action  for  money  had  and  received 
for  the  same,  and  If  Marshall  had  received 
a  horse  for  bis  perfidy,  Instead  of  other  prop- 
erty, that  tbe  insurance  company  would  not 
bave  been  compelled  to  go  into  equity  for 
an  accounting,  but  could  have  maintained 
replevin  against  Marshall  for  tbe  same.  The 
borse,  would  have  been  the  pr(^)erty,  not  of 
Marshall,  but  of  tbe  insurance  company.  As 
said  In  Bent  v.  Priest  supra:  "That  Judg- 
ment and  influence  [speaking  of  tbe  Judg- 


ment and  Inflaencfl  of  tbe  dlr«etoc1  of  ri^t 
belongs  to  the  corporation,  and  so  does  that 
which  it  produces,  and  the  bonds  received 
by  the  director  are  its  property,  as  between 
It  and  tbe  defendant"  It  thus  appearing 
that  the  asset  which  was  created  by  the 
fraudulent  transaction  of  tbe  debtor  was  an 
asset  of  the  company,  I  am  of  the  oplni<m 
that  it  was  liable  to  the  equitable  gamisb- 
ment  herein  sought  to  satisfy  a  Judgment 
and  execution  against  the  company  evea. 
though  the  Judgment  be  subsequent,  and  that 
the  principle  applicable  to  the  case  of  sub- 
sequent and  prlw  creditors,  relied  upon  In 
the  majority  opinion,  is  inapplicable.  Jt 
seems  to  me  that  it  is  sufficient  that  the  plain- 
tiff is  a  Judgment  creditor  of  tbe  Insurance 
company,  and  that  she  has  discovered  an 
asset  of  the  Judgment  debtor,  and  seized 
upon  the  same  to  satisfy  her  Judgment  debt, 
and  that  it  is  wholly  immaterial  whether 
that  Judgment  was  obtained  subsequent  to 
tbe  transaction  out  of  which  tbe  asset  arose 
Now  tbe  court  lays  stress  upon  the  fact 
tbat  plaintiff  was  a  subsequent  creditor,  and 
applies  to  this  case  tbe  principles  whidi 
obtain  In  tbe  case  of  a  subsequent  creditor 
attempting  to  set  aside  a  conveyance  of  the 
debtor's  property  which  baa  been  obtained 
by  fraud  perpetrated  upon  the  debtor.  I  am 
unable  to  appreciate  bow  this  principle  Is 
pertinent  to  this  case.  Indeed,  It  is  true  as  a 
general  proposition  that  a  creditor  will  not  be 
allowed  to  unravel  the  fraud  perpetrated  up- 
on the  debtor  when  the  debtor  is  innocent,  in- 
asmuch as  such  transactions  are  not  void, 
but  are  voidable  only,  and,  being  such,  th^ 
are  capable  of  being  disaffirmed  or  ratified 
by  the  debtor  upon  whom  the  fraud  is  per- 
petrated, and  the  creditor  is  precluded  from 
unraveling  the  same  upon  tbe  principle  that 
the  transaction  being  voidable  only,  tbe 
debtor  himself  may  see  fit  to  ratify  it  Now, 
in  this  case  the  creditor  Is  not  seeking  to  un- 
ravel the  fraud  perpetrated  upon  the  debtor 
In  a  transaction  tbat  could  be  ratified  and 
rendered  valid  by  tbe  debtor  upon  whom  tbe 
fraud  was  perpetrated,  but  she  Is  seeking  to 
avail  herself  of  the  assets  of  her  debtor, 
which  were  created  and  came  into  existence 
by  virtue  of  tbe  fraud  committed,  and  which 
fraud  is  of  such  a  nature  as  to  render  the 
transaction  absolutely  void,  and  not  voidable 
only.  In  no  sense  could  the  debtor  ratify 
this  transaction  and  render  it  valid,  and 
therefore  I  am  persuaded  that  she  should 
not  be  denied  relief  upon  the  principle  appli- 
ed In  cases  of  subsequent  creditors  seeking 
to  unravel  the  debtor's  fraud.  The  court 
relies  upon  Graham  v.  Hallway  C<Hupany, 
102  n.  S.  148,  26  L.  Ed.  108,  as  a  precedent 
Let  us  examine  tbe  case.  It  will  be  observ- 
ed, by  reference  to  page  154  of  102  U.  S.  (26 
It.  Ed.  lOS),  tbat  the  real  question  In  decision 
was:  "Tbe  question  still  remains  whether, 
the  debtor  being  unwilling  to  disturb  the 
transaction,  subsequent  creditors  have  such 
an  interest  tbat  they  can  reach  tbe  property 
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for  tbe  satisfaction  of  tiielr  debts."  And  the 
conrt  very  properly  answered,  "No."  Let  us 
admit  all  of  this,  for  it  Is  undoubtedly  true; 
but  that  Is  not  this  case.  The  court  was 
there  treating,  not  of  a  Told  transaction, 
but  one  that  was  voidable  only.  For  in- 
stance, a  fraud  had  been  perpetrated  upcm 
the  debtor,  and  It  had  made  a  deed  convey- 
ing certain  lands.  It  wais  this  deed  that  the 
subsequent  creditors  were  endeavoring  to  set 
aside.  That  case  is  similar  to  this  in  so  far 
as  tbe  fraud  perpetrated  was  upon,  not  by, 
tbe  debtor,  there  the  railroad  company,  here 
the  insurance  company;  in  each  case  the 
debtor  being  the  party  aggrieved.  In  either 
case,  the  debtor  stands  with  clean  hands,  and 
both  companies,  the  railroad  company  there, 
the  insurance  company  here,  could  have  pro- 
ceeded to  set  aside  and  recover  the  fruits  of 
the  transaction,  because  in  neither  case  was 
the  debtor  guilty  of  fraud.  So  far,  tbe  two 
cases  are  In  principle  Identical.  But  here 
we  come  to  the  parting  of  the  ways,  in  so 
far  as  they  are  concerned,  as  follows.  Now, 
In  tbe  Graham  Case,  the  transaction  being 
only  voidable  in  the  first  Instance,  tbe  debtor, 
the  railroad  company,  could  have  ratified  the 
voidable  deed,  as  in  fact  it  did.  It  stood  as 
tbe  innocent  party  having  been  defrauded, 
and  it  had  the  right,  and  it  was  competent 
for  It,  to  disaffirm  the  voidable  transaction 
and  recover  that  of  which  it  had  been  de- 
frauded; or  it  could,  upon  discovering  the 
fraud,  If  It  saw  fit,  have  ratified  the  trans- 
action, and  if  It  chose  the  latter  course,  as  it 
did,  thereupon  the  deed  that  had  theretofore 
been  voidable  became  valid.  But  in  the  case 
now  before  the  court  it  is  wholly  impossible 
for  the  Insurance  c<xnpany  to  ratify  this 
transaction  by  which  Marshall  sold  out  the 
company  and  pocketed  the  proceeds.  It  Is 
true  that  the  insurance  company  Itself,  being 
tbe  innocent  party,  could  have  proceeded,  up- 
on discovering  Marshall's  fraud,  and  recover- 
ed the  funds  from  him;  but  it  Is  true  as  well 
that  upon  such  discovery  It  could  not  ratify 
and  render  valid  tbe  transaction  by  which 
Marshall  converted  to  his  own  use  large  sums 
of  money,  being  the  property  of  the  company. 
To  have  ratified  this  would  practically  have 
amounted  to  the  ratification  of  an  embezzle- 
ment of  the  company's  funds,  which  are 
properly  held  to  the  use  of  the  policy  holdenk 
The  transaction  being  thus  void,  no  right  or 
title  could  have  vested  In  Marshall  to  these 
assets  which  it  was  competent  for  the  insur- 
ance  company  to  have  ratified  and  made  se- 
cure in  him.  The  transaction  was  no  more 
susceptible  of  being  rendered  valid  by 
ratification  than  if  Marshall  had  purloined 
from  the  till  of  the  Insurance  company  the 
same  amount  of  money,  and  under  these  dr- 
cumstancea  tbe  right  and  title  to  the  money 
would  have  remained  in  the  Insurance  com- 
pany. 

Now  the  case  of  Ready  ▼.  Smith,  170  Mo. 
183,  173,  70  S.  W.  484,  486,  was  that  of  a 
prior  creditor  seeking  to  subject  the  property 


to  the  satisfaction  of  bis  debt,  oat  of  wfalch 
Beady  alleged  his  debtor  had  been  detoiaded, 
and  the  Supreme  Court  denied  the  relief  up- 
on the  same  principle  as  in  the  Graham  Case, 
and  said  that,  as  the  transaction  set  out  In 
tbe  bill  was  not  fraudulent,  "at  most  it  was 
voidable  only";  that,  as  it  was  cwnpetent 
for  the  debtor  to  ratify  tbe  same,  the  creditor 
had  no  right  to  complain.    The  same  prin- 
ciple controls  in  eadi  of  those  cases,  as  I 
understand  them;  and  that  Is  that  the  subse- 
quent creditor  In  one  and  tbe  prior  creditor 
In  the  other  Is  precluded  from  relief,  not  on 
the  ground  that  one  Is  a  subsequent  and  the 
other  a  prior  creditor,  although  in  tbe  Gra- 
ham Case  the  fact  of  the  plaintiff  being  a 
subsequent  creditor  was  mentioned,  but  the 
relief  Is   denied   on  the  principle   that  tbe 
transactions  which  they  sought  to  impeach 
were  frauds  perpetrated  upon  the  debtor,  and 
of  which  the  debtor  was  innocent,  and  there- 
fore they  were  capable  of  being  disaffirmed  or 
ratified,  and  that.  Inasmuch  as  the  debtor  had 
made  no  move  to  disaffirm  the  same,  the  cred- 
itor would  not  be  permitted  to  come  In  and  do 
so.    Now  there  is  a  marked  distinction  In  tbe 
case  of  a  transaction  whldi  is  absolutely  void 
as  against  public  policy   and  one  which  Is 
voidable  only.    While  nothing  can  i>ass  by  a 
deed  absolntely  void,  from  deeds  which  are 
voidable  only  fair  titles  may  fiow.    Crocker 
V.  Bellangee,  6  Wis.  945,  70  Am.  Dec.  489; 
Somes  V.  Brewer,  2  Pick.  (Mass.)  184,  IS  Am. 
Dec.  406.    In  Armstrong  v.  Tnttle,  84  Mo. 
432,  It  is  held  that,  when  a  party  has  taken 
possession  of  goods  as  trustee  under  a  deed 
of  trust  which  is  void  as  to  tbe  creditors  of 
the  grantw,  the  party  so  taking  possession 
becomes  the  debtor  of  the  grantor  under  tbe 
void  deed  of  trust  to  tbe  amount  of  tbe  goods, 
and  may  be  garnished  by  the  judgment  cred- 
itor of  the  grantor.    The  principle  ot  this 
case  is  an  undoubted  truism — ^that,  the  deed 
being  void,  nothing  conid  pass  from  the  grant- 
or to  the  trustee  thereunder,  and  that.  If  tbe 
trustee  sold  or  retained  the  goods  under  such 
void  deed  of  trust,  he  became  the  debtor  of 
the  grantor,  in  whom  the  title  still  resided. 
for  the  very  sufficient  reason  tliat  It  was  im- 
possible for  the  title  to  pass  from  him  by  vir- 
tue of  the  void  conveyance.    It  seems  to  me 
that  this  distinguishing  feature  betwem  a 
void  and  a  voidable  transaction  Is  tbe  prin- 
ciple which  should  Influence  the  Judgment 
of  the  court  in  this  case.    In  other  words,  I 
am  of  the  opinion  that  a  transaction,  ab- 
solutely void,  ought  to  be  measured  and  as- 
certained by  the  principles  applicable  to  void, 
as  distinguished  from  voidable,  transactions: 
that  It  ought  not  to  be  measured  by  the  prin- 
ciples applicable  to  voidable  transactions;  on 
the  other  hand,  that  voidable  transactions 
ought  to  be  measured  and  ascertained  by  the 
prlndples   applicable    to   voidable,    as   dis- 
tinguished from  absolutely  void,  transactions, 
and  ought  not  to  be  measured  by  principles 
applicable  to  void  transactions. 
Entertaining  this  view,  I  have  found  my* 
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self  wholly  unable  to  appreciate  the  per- 
tinency of  the  principles  applied  by  my  yery 
learned  and  esteemed  associate  to  the  case  In 
Judgment.  Now,  this  transaction,  void  as  It 
Is  against  public  policy,  no  reason  exists  that 
I  can  see  for  applying  the  principle  of  the 
eases  dted  in  the  majority  opinion  to  this, 
for  they  were  cases  involTlng  voidable  and 
not  void  transactions.  Suppose,  for  Instance, 
an  extreme  case  to  Illustrate,  that  Marshall 
bad  purloined  or  wrongfully  appropriated 
$5,000  from  the  insurance  company's  till; 
would  this  plalntlir,  a  Judgment  creditor  of 
the  Insurance  company,  be  compelled  to 
await  the  action  of  the  insurance  company 
to  recover  it,  or  would  she  be  denied  relief 
upon  the  principle  that  it  was  her  duty  to 
stand  idly  by  and  wait  to  see  whether  or  not 
the  Insurance  company  would  ratify  or  dis- 
affirm the  act  of  Marshall  in  thus  wrongfully 
appropriating  the  company's  funds?  The  an- 
swer must  b%,  "No."  And  wliy  is  the  answer 
"No"?  Because  the  transaction  would  be  of 
a  nature  which  rendered  it  incapable  of  rati- 
fication, and  there  would  be  no  reason  to 
await  the  action  of  the  insurance  company  in 
that  behalf.  Nor  would  there  be  reason  to 
deny  the  plaintlfT  relief  In  that  case  on  the 
principle  that  the  debtor  alone  la  permitted 
to  proceed.  Inasmuch  as  the  debtor  could  not 
ratify  such  transaction;  for  the  debtor  would 
be  unable  to  ratify,  because  its  very  nator* 
rendered  it  Incapable  of  ratification.  I  am 
persuaded  that  in  such  a  case,  the  transac- 
tion being  absolutely  void,  as  a  matter  of 
course,  it  would  be  quite  competent  for  this 
plaintiff  to  proceed  and  garnish  those  mon- 
eys In  the  hands  of  Marshall  as  assets  of 
her  Judgment  debtor.  The  title  to  the  $5,000 
thus  wrongfully  taken  from  the  till  would  re- 
main in  the  insurance  company  on  the  same 
principle  that  title  to  property  under  a  deed 
which  is  absolutely  void  remains  in  the  gran- 
tor, or  title  to  stolen  property  remains  in 
the  owner  from  whom  it  was  stolen. 

Entertaining  these  views,  with  the  very 
fullest  measure  of  regard  and  esteem  for  my 
learned  associates  and  their  great  learning 
and  ability,  I  most  respectfully  dissent  from 
the  order  overruling  the  motion  for  rehear- 
ing 


CARP  T.  QUEEN  INS.  CO. 

<St.  Louia  Court  of  Appeals.    Missouri.    Feb. 
13,  1906.    Rehearing  Denied  Feb.  27,  1906.) 

1.  Tbiai/ — Questions  roa  Jubt— iNixaxNCES. 
Where  letters  written  between  insurer  and 
Insured  with  reference  to  an  arbitration  did  not 
constitute  a  compact  or  obli^tlon  between  the 
parties  to  carry  out  such  arbitration,  but  were 
mere  evidence  that  either  or  both  of  the  parties 
did  not  in  fact  desire  the  arbitration  to  be 
effectual,  the  inference  to  l>e  drawn  from  sach 
letters  was  for  the  Jury,  and  not  for  the  court. 
[Ed.  Note. — For  cases  in  point,  sea  vol.  46, 
Cent.  Dig.  Trial.  §  337.] 

82  S.W.— 72 


2.  ApPEAI.— VeBDICT  —  CONTBADICTOET      Bvi- 

DKNOE— Review. 

A  verdict,  in  an  action  on  a  policy,  finding 
that  a  fire  had  not  been  set  either  by  assured  or 
with  his  connivance,  baaed  on  conflicting  evi- 
dence, will  not  be  set  aside  on  appeal. 
8.  Same  —  Continuance  —  Deniai.  —  Pbejit- 

DICB. 

Where  defendant  applied  for  a  continuance 
because  of  the  absence  of  certain  witnesses,  and 
after  the  denial  of  such  application  the  testi- 
mony of  the  witnesses  which  was  contained  in 
full  in  a  former  bill  of  exceptions  was  intro- 
duced by  defendant  in  that  form,  and  fully 
covered  every  fact  which  the  application  for  a 
continuance  stated  the  witnesses  would  swear 
to  if  present,  the  denial  thereof  was  harmless. 
[Eld.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  }  4121.] 

4.  Insubanoe  — Iron -Sate    Clause  —  Oon- 
btbuction. 

A  policy  required  assured  to  take  an  in- 
ventory of  the  stock  Insured  at  least  once  every 
12  months  during  the  life  of  the  policy,  and 
onleas  an  inventory  had  been  taken  within  a 
year  prior  to  the  date  of  the  policy  that  one 
should  be  taken  in  detail  within  80  days  there- 
after, and  that  assured  should  keep  a  set 
of  books  showing  a  complete  record  of  the  busi- 
ness transacted,  together  with  the  last  inventory 
of  the  business,  and  keep  the  same  securely  lock- 
ed in  a  fire-proof  safe  at  night,  etc.  Beta,  that 
such  provision  required  insured  to  keep  liooks 
from  the  issuance  of  the  policy,  and  not  merely 
after  the  taking  of  the  new  or  the  old  inventory, 
[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  g  853.] 

5.  Same— Condition  Subsequent. 

An  iron-safe  clause  in  an  insurance  policy 
requiring  insured  to  keep  and  preserve  his  ac-  . 
count  books  and  inventories  of  his  bushiesi  in 
an  iron  safe,  etc.,  constituted  a  mere  condition 
subsequent,  which  the  insurer  had  power  to 
waive. 

6.  Same— Waiver— Evidence. 

After  a  fire  which  destroyed  plaintiff's 
stock  defendant  insurer  claimed  the  fire  was  of 
Incendiary  origin,  and  without  demanding  pro- 
duction of  plaintiff's  books  and  inventories  de- 
manded an  appraisement.  On  an  issue  duly 
submitted  it  was  found  that  such  demand  was 
insincere,  and  defendant  went  to  trial  of  an 
action  on  the  policy  the  first  time  on  an  answer 
charging  plaintiff  with  having  committed  several 
perjuries,  and  alleging  that  the  action  was  pre- 
maturely brought,  because  of  the  terms  of  the 
policy  making  appraisement  a  condition  pre- 
cedent to  the  right  to  sue;  a.  breach  of  the 
iron-safe  clause  in  the  policy  not  having  b^n 
urged  until  after  remand  of  the  case  for  retrial 
by  the  Court  of  Appeals.  Held,  that  insurer 
had  waived  its  right  to  claim  a  breach  of  such 
iron-safe  clause. 

Appeal  from  Circuit  Court,  Stone  County; 
Asbury  Burkhead,  Judge. 

Action  by  H.  Carp  against  the  Queen 
Insurance  Company.  From  a  Judgment  for 
plalntirr,  defendant  appeals.     Affirmed. 

For  opinion  on  former  appeal,  see  79  8. 
W.  757,  10*  Mo.  App.  602. 

B.  J.  White  and  Barger  &  Hicks,  for  ap- 
pellant. H.  H.  Bloss  and  McNatt  &  McNatt, 
for  respondent. 

OOODE,  J.  This  Is  an  action  on  an  Insur- 
ance policy  written  by  the  defendant  on  the 
plaintlECs  stock  of  merchandise.  The  goods 
were  kept  in  a  two-story  brick  building  at 
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117  East  Olive  street,  In  Aurora,  Mo.  A 
Are  which  occurred  January  29, 1902,  destroy- 
ed the  stock.  The  petition  alleged  full  com- 
pliance by  the  plaintiff  with  the  terms  of  the 
contract,  and  that  the  defendant  had  vex- 
atiously  refused  to  pay  the  amount  of  the 
loss.  In  defense  the  answer  set  up  six 
separate  defenses.  Tliere  was,  first,  a  gen- 
eral denial  of  all  the  statements  contained 
In  the  petition,  except  those  admitted  in  the 
answer  to  be  true,  and,  second,  a  denial 
that  the  plaintiff  had  complied  with  the 
terms  and  conditions  of  the  policy  or  had 
sustained  loss  or  damage  on  the  property 
insured  to  the  amount  of  $12,000  as  alleged 
In  the  petition,  or  that  defendant  had 
Texationsiy  and  unlawfully  refused  to  pay 
the  loss  or  was  indebted  to  the  plalntUF  in 
any  sum  whatever. 

In  the  third  paragraph  of  the  -answer 
defendant  pleaded  a  clause  or  stipula- 
tion of  the  policy  providing  that,  U  the 
Insured  and  the  company  differed  about 
the  amount  of  the  loss,  the  amount  should 
be  ascertained  by  three  appraisers,  one  ap- 
pointed by  the  company,  one  by'  the  insured, 
and  a  third  by  those  two;  that  the  amount  of 
loss  or  damage  was  not  agreed  to  between 
plaintiff  and  the  company,  but  a  difference 
arose  between  them  regjirding  it;  that  there- 
upon the  defendant  demanded  an  appraise- 
ment, and  a  written  agreement  submitting 
the  amount  of  damage  to  the  appraisers 
'  was  signed  by  both  parties;  that  afterwards 
each  of  them  selected  an  appraiser  pursuant 
to  tbe  terms  of  the  agrement,  but  the 
amount  of  loss  had  never  been  determined 
by  the  appraisers  thus  appointed,  and,  as  by 
the  terms  of  the  policy  no  action  could  be 
maintained  on  it  until  after  the  ascertain- 
ment of  the  loss  by  appraisers,  the  action 
was  prematurely  brought. 

The  fourth  paragraph  of  the  answer 
contains  the  special  defense  of  a  breach 
of  the  clause  of  the  policy  providing  that 
If  the  insured  concealed  or  misrepresented 
any  material  fact  concerning  the  insur- 
ance, or  the  subject  thereof,  or  in  case  of 
any  fraud  or  false  swearing  of  the  Insur- 
ed touching  any  matter  relating  to  the 
subject  of  the  insurance,  whether  before  or 
after  the  loss,  the  policy  should  be  void. 
In  this  paragraph  it  is  alleged  that  the  plain- 
tlflf  on  May  17,  1902,  after  the  fire,  made  out 
and  delivered  to  the  defendant  verified  proofs 
of  loss  under  said  policy,  in  which  he  falsely 
stated  the  value  of  the  goods  insured  at  the 
time  of  the  fire  to  be  $11,669.30,  and  the  loss 
or  damage  to  be  the  same  sum,  when,  in 
trutli,  the  plaintiff  knew  the  value  of  said 
goods  was  not  nearly  so  great  as  alleged, 
and  that  the  damage  done  by  the  fire  did  not 
exceed  $1,000.  This  defense  further  stated 
that  plaintiflTs  purpose  in  making  the  false 
oath  and  furnishing  the  false  proofs 
of  loss  was  to  deceive  the  defendant  and 
Induce  it  to  pay  him  a  sum  largely  in 
excess  of  what  plaintiff  knew  bis  loss  had 


been.  As  part  of  tbe  same  defense,  it  was 
further  averred  tiiat  plaintiff  falsely  stated, 
under  oath, -that  the  flre  which  consumed 
the  property  originated  from  an  unknown 
cause,  and  that  this  averment  was  untrue 
and  made  with  the  intention  of  defrauding 
the  defendant.  Another  part  of  the  defense 
was  that  plaintiff  had  falsely  stated,  under 
oath,  that  ttt  the  time  of  the  fire  he  was  tbe 
owner  of  the  property  consumed,  which  state- 
ment was  untirue  and  made  with  the  Intent 
to  cheat  and  defraud  the  defendant.  It  was 
averred  that,  by  reason  of  said  facts,  plain- 
tiff tiad  forfeited  whatever  claim  he  might 
otherwise  have  had  under  the  policy,  which 
had  become  null  and  void,  and  tbe  defend- 
ant was  not  liable  in  this  action. 

The  fifth  defense  was  that  plaintiff,  wltb 
the  Intention  of  fraudulently  obtaining  from 
defendant  the  amount  of  the  policy,  set,  or 
caused  to  l>e  set,  the  flre  which  burned  the 
insured  property,  and  that  said  fire  was  caus- 
ed by  tbe  act  or  connivance  of  the  plaintiff 
for  tbe  purpose  of  defrauding  defendant; 
wherefore  the  policy  became  and  was  void. 

The  foregoing  five  separate  and  distinct  de- 
fenses were  pleaded  In  the  original  answer, 
and  were  the  Issues  before  the  jury  on  the  first 
trial  of  tbe  cause.  The  trial  resulted  in  a 
verdict  for  the  plaintiff  and  an  appeal  was 
taken  to  this  court,  which  reversed  the  Judg- 
ment because  the  lower  court  had  erred  in 
Instructing  the  Jury  regarding  the  waiver  by 
the  defendant  company  of  compliance  by  the 
plaintiff  with  the  clause  of  the  policy  requir- 
ing an  arbitration  of  tbe  loss  before  suit 
could  be  brought,  The  cause  was  remanded 
for  retrial  to  the  circuit  court  of  Lawrence 
county,  whence  the  first  appeal  was  taken. 
Afterwards  a  change  of  venue  was  awarded 
to  the  circuit  court  of  Stone  county.  In  the 
latter  court  the  defendant  filed  an  amended 
answer  In  which  it  renewed  all  the  previous 
defenses,  and  In  addition  pleaded  a  sixth 
one  based  on  tbe  failure  of  the  plaintiff  to 
comply  with  what  is  known  as  tiie  "Iron-aafe 
clause"  of  the  policy,  which  reads  as  follows: 
"Iron-safe  clause:  The  assured  under  this 
policy  hereby  convenants  and  agrees  to  take 
an  inventory  of  the  stock  hereby  covered  at 
least  once  every  twelve  months  during  the 
life  of  this  policy;  and  unless  such  Inventory 
has  been  taken  within  one  year  prior  to  the 
date  of  this  policy,  one  shall  be  taken  In  de- 
tail, within  thirty  days  thereafter;  and  to 
keep  a  set  of  bookff,  showing  a  complete 
record  of  business  transaction,  including  all 
purchases  and  sales  both  for  cash  and  credit, 
together  with  the  last  Inventory  of  said  busi- 
ness; and  further  covenants  and  agrees  to 
keep  such  books  and  Inventor.v  securely  lock- 
ed in  a  flre-proof  safe  at  night,  and  at  times 
when  the  store  mentioned  In  the  wltliln 
policy  is  not  actually  open  for  business,  or 
In  some  secure  place  not  exposed  to  a  fire 
which  would  destroy  the  lioase  where  such 
business  is  carried  on;  and  In  case  of  loss 
the  assured  agrees  and  covenants  to  pro- 
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dace  sach  books  and  last  Inventory,  and  In 
event  of  failure  to  produce  the  same,  this 
policy  shall  be  deemed  null  and  void,  and 
no  suit  or  action  at  law  shall  be  maintained 
thereon  for  any  such  loss." 

It  is  alleged  In  the  answer  that  the  1b- 
Bured  had  not  taken  an  Inventory  of  his 
stock  of  merchandise  within  one  year  prior 
to  the  acceptance  of  the  policy,  and  that 
be  did  not  take  one  within  30  days  there- 
after, or  at  any  time  afterwards,  and  that 
prior  to  the  loss  he  did  not  keep  a  set  of 
books  and  proper  inventory,  showing  the  req- 
uisite facts,  in  a  flre-proof  safe,  or  any 
other  secure  place  unexposed  to  a  Are  which 
would  destroy  the  building,  nor  did  he  pro- 
duce such  books  and  inventory  after  the 
fire  for  the  inspection  of  the  company. 
Wherefore  the  answer  avers  that  the  policy 
bad  become  void  before  the  loss  occurred, 
and  all  rights  thereunder  were  forfeited 
prior  to  the  commencement  of  the  present 
action.  There  is  no  averment  that  the  com- 
pany ever  demanded  the  production  of  the 
Inventory  and  books  for  its  Inspection,  nor 
Is  there  any  proof  that  it  did.  On  the  con- 
trary, the  evidence  tends  to  show  it  had  no 
wish  and  made  no  request  for  them.  In 
answer  to  questions  propounded  by  defend- 
ant's counsel  for  the  purpose  of  eliciting 
proof  that  plaintiff  •  and  the  company  had 
disagreed  about  the  amount  of  the  loss, 
plaintiff  swore  repeatedly  that  there  was  no 
one  to  agree  with;  thereby  indicating  that 
no  one  representing  the  company  approach- 
ed him  after  the  Are  to  adjust  the  loss. 
The  facta  bearing  on  the  point  of  plaintitT's 
compliance  with  the  "Iron  safe  clause,"  as 
shown  by  the  testimony  for  the  plaintiff, 
are  these:  An  inventory  of  the  stock  had 
been  taken  within  12  months  of  the  Issuance 
of  the  policy.  This  Inventory  was  twofold, 
as  we  understand,  and  covered  merchandise 
already  owned  by  the  plaintiff  and  a  stock 
which  he  had  bought  and  added  to  it  The 
evidence  goes  to  show  it  was  a  complete 
inventory  of  all  the  merchandise  on  band, 
and  was  made  within  the  12  months  pre- 
vious to  September  17,  1001,  the  day  the 
policy  was  issued.  In  January,  1902,  Just 
prior  to  the  fire,  plaintiff  and  his  employes 
were  engaged  in  taking  another  inventory 
of  the  stock,  which  was  practically  com- 
plete when  the  loss  occnrred  on  January 
20th;  everything  having  been  inventoried 
except  a  few  suspenders  and  some  Jewelry, 
about  $50  worth  of  goods.  This  Inventory 
showed  the  value  of  the  goods  on  hand  to  be 
about  $12,00a  Neither  of  the  two  inven- 
tories was  burned,  and  both  were  available 
to  the  defendant  if  it  wished  to  use  them. 
From  August  8,  1901,  more  than  a  month 
before  the  policy  was  issued  to  the  day  of 
the  fire,  plaintiff  kept  a  cashbook  In  which 
every  item  of  merchandise  sold  was  reg- 
istered at  the  time  of  the  sale  by  the  clerk 
who  sold  it;  and,  as  no  goods  were  sold  on 
credit,  this  caslibook  contained  a  complete 


register  of  the  sales.  It,  too,  was  saved. 
The  book  of  purchases  kept  by  the  plaintiff 
consisted  of  the  bills  or  Invoices  of  merchan- 
dise made  by  the  wholesale  firms  from 
whom  he  bought  and  which  were  transmit- 
ted to  lilm  when  his  purctiases  were  shipped. 
Plaintiff  owned  no  safe,  but  was  accustom- 
ed to  take  his  inventories  and  books  of  salea 
and  invoices  to  his  home  every  night  to  keep 
them  out  of  danger  of  any  fire  which  might 
consume  the  stock.  He  had  the  inventories 
and  the  salesbook  at  home  on  the  night  of 
the  fire,  but  had  left  at  the  store  the  book 
of  purchases;  that  Is,  the  one  containing  the 
bills  of  merchandise  bought  It  was  burned. 
After  the  fire  plaintiff  procured  duplicates 
of  those  invoices  from  the  wholesale  mer- 
chants for  the  use  of  the  company,  if  It  de- 
sired them,  in  ascertaining  the  amount  of 
the  loss. 

On  the  issue  of  plaintiff's  compliance  with 
the  stipulation  regarding  Inventories  and 
books,  the  court,  at  plalntUTs  request,  in- 
structed the  Jury  that  plaintiff  was  bound 
to  keep  such  books  as  would  enable  a  per- 
son of  ordinary  intelligence  and  accustomed 
to  accounts  to  ascertain  the  amount  of  stodc 
on  hand  at  any  time  during  the  life  of  tlie 
policy,  and  the  business  transacted,  and  thaK 
if  the  Jury  found  he  had  done  so,  the  stipu- 
lation was  performed.  Another  Instmctioa 
declared  that  although  the  bllis  of  purchases 
were  left  in  the  store  and  burned,  yet  if 
the  Jury  found  that  plaintiff  had  practically 
completed  an  invoice  in  conformity  to  the 
policy,  and  tiad  It  on  hand,  and  the  burned 
bills  showed  the  purchases  prior  to  the  in- 
voice, and  that  since  the  invoice  plaintiff 
had  kept  a  set  of  l>ooks  as  required.  Ills  ac- 
ti<Hi  could  not  be  defeated  for  noncomplianos 
with  the  "iron-safe  clause."  For  defendant; 
the  court  Instructed  on  the  issue  that  if  tbn 
Jury  foimd  plaintiff  did  not  keep  a  set  of 
books  showing  a  complete  record  of  business 
transacted,  including  all  purchases  and  sales 
of  merchandise,  or  if  he  did  keep  a  set  <rf 
books  and  they  were  destroyed  by  the  tin, 
the  verdict  should  I>e  for  defendant 
A  positive  charge  for  a  verdict  for  defend- 
ant on  the  ground  that  plaintiff  "did  not 
keep  a  set  of  boolra  showing  a  complete  rec- 
ord of  business  transacted,  including  all 
purcliases  and  sales,"  as  required  by  the 
policy,  was  asked  and  refused.  Instructions 
on  the  other  issues  were  given.  In  a  gen- 
eral one  the  Jury  were  told  tliat  if  th^ 
found  plaintiff  was  the  owner  of  the  prop- 
erty burned,  he  was  entitled  to  recover,  un- 
less he  had  violated  the  conditions  of  the 
policy  and  defendant  had  not  In  the  manner 
defined  by  other  instructions,  waived  its 
right  to  bar  Ills  recovery  because  of  tits 
violation 

As  to  the  defense  that  the  action  could  not 
be  maintained  because  there  had  been  no 
appraisement  of  the  loss,  the  Jury  were  ad- 
vised that  If  they  found  plaintiff  and  defend- 
ant had  both  endeavored  to  prevent  an  ajh 
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pralsal,  or  to  render  abortlvei  the  agreement 
they  had  signed  for  one,  tbe  arbitratloa 
clanse  of  the  poli^  ceased  to  be  a  ccmditlon 
precedoit  to  plalntlfTs  right  to  ene.  For 
defendant,  tbe  court  Instructed  that,  onless 
tbe  jury  found  the  failure  of  the  two  ap- 
praisers appointed  by  the  respective  parties 
to  agree  on  an  umpire  and  return  an  award 
was  due  to  the  company's  fault,  the  verdict 
must  be  In  Its  favor.  An  Instruction  to 
find  for  defendant  because  the  amount  of 
the  loss  had  neither  been  agreed  on  by  the 
parties  nor  fixed  by  appraisal  was  refused, 
as  was  one  that  plaintiff  could  not  recover, 
unless  the  jury  found  defendant  had  agreed 
with  him  that  the  loss  need  not  be  apprais- 
ed, or  had  done  something  which  induced 
him,  as  a  reasonable  man,  to  believe  It  need 
not  be.  For  defendant,  the  court  also  In- 
structed that  If  Harry  Carp,  tbe  plaintiff, 
was  not  the  sole  and  unconditional  owner 
of  the  Insured  property  at  the  time  of  the 
fire,  or  If  the  jury  found  the  fire  was  caused 
by  the  willful  act  of  plalntlflT,  or  with  his 
knowledge,  consent,  or  connivance,  the  ver- 
dict must  be  for  defendant. 

The  jury  having  found  the  issues  for 
plaintiff.  Judgment  was  rendered  on  tbe 
verdict,  and  the  company  appealed. 

1.  We  held  on  tbe  former  appeal  that 
whethw  or  not  plaintiff  had  worked  a  for- 
feiture of  his  policy  by  false  swearing  or 
incendiarism,  and  whether  the  action  was 
premature  because  brought  before  the  loss 
was  appraised,  were  matters  for  the  jury, 
as  was  likewise  the  amount  of  damage.  In 
other  words,  we  held  that  all  the  defenses 
raised  by  the  original  answer  presented  Is- 
sues of  fact  We  are  still  of  that  opinion; 
and,  as  those  Issues  were  left  to  the  jury 
at  the  second  trial  4»i  pracUcally  the  same 
facts  shown  at  the  first  one,  and  on  Instruc- 
tions conforming  to  our  previous  opinion, 
we  will  not  again  inquire  particularly  con- 
cerning them.  Though  Carp  and  the  com- 
pany signed  an  agreement  for  an  appraisal 
and  appointed  aK>ralsers,  nothing  was  ac- 
complished towards  fixing  the  amount  of 
damage,  because  tbe  appraisers  would  not 
proceed  until  an  umpire  was  appointed,  and 
they  failed  to  select  one.  The  two  apprais- 
ers never  met  Everything  done  under  the 
appraisal  agreement  is  shown  by  the  cor- 
respondence between  then»,  which  extended 
over  2%  months  and  was  but  a  prolonged 
bickering  about  an  umpire.  We  digested 
this  correiqwndence  in  our  previous  opinion, 
and  held  It  was  for  tbe  jury  to  say  who  was 
to  blame  for  the  failure  to  appraise  tbe 
damage.  A  second  reading  of  the  letters 
confirms  ns  in  that  conclusion.  It  Is  tena- 
ciously insisted  by  defendant's  counsel  that, 
instead  of  the  letters  affording  ground  for 
a  finding  that  the  company  was  to  blame, 
they  show  ccmcluslvely  the  plaintiff  was. 
It  is  further  urged  that  the  effect  of  the 
letters  Is  a  court  matter.  The  letters  con- 
stituted no  compact  or  obligation  between 


the  parties,  but  were  evidence  tending  to 
prove  a  fact;  and  as  they  would  support  a 
finding  that  neither  party  was  desirous  of 
fixing  the  loss  by  appraisement  or  sincere 
in  the  agreement  to  do  so,  the  Inference  re- 
garding the  facts  to  be  drawn  from  tliem 
was  a  jury  matter.  The  letters  do  not  as 
defendant's  attorneys  contend,  demMistrate 
that  plaintiff  was  guileful  and  defendant 
guileless.  They  have  produced  the  belief  in 
our  minds  that  both  parties  were  suspicions 
and  held  back  from  an  appraisal;  and  so  we 
would  find  were  the  question  for  our  deci- 
sion. 

We  are  asked  to  reverse  the  case  on  tbe 
evidence  tending  to  show  tbe  fire  was  set 
by  tbe  plaintiff  or  with  his  connivance^  This 
was  very  contradictory,  and  the  issue  has 
been  twice  determined  for  the  plaintiff.  In 
fact,  it  was  stated  <mi  the  argument,  and  not 
denied,  that  in  the  different  cases  growing 
out  of  the  fire  5  Juries,  or  60  men,  hare 
exonerated  the  plaintiff.  We  consider  that 
the  instructions  given  on  the  arson  and  ap- 
praisal issues  afford  the  defendant  no  Just 
ground  of  complaint  The  defendant  asserts 
that  it  was  wrongly  d^iied  a  continuance. 
The  testimony  of  the  several  witnesses  said 
to  be  absent  was  contained  in  full  In  the 
former  bill  of  exceptions,  and  was  Introduced 
in  that  form  by  the  defendant  This  testi- 
mony covered  fully  every  fact  which  the  ap- 
plication for  a  continuance  said  the  wit- 
nesses would  swear  to  if  present  There  is 
no  cause  for  interfering  with  the  lower 
courf  8  exercise  of  discretion  in  this  matter. 
2.  No  point  raised  on  this  appeal  merits 
attention  except  tbe  one  pres«ited  by  tbe 
sixth  defense,  which  related  to  plaintiff's 
supposed  failure  to  take  an  Inventory  of  his 
merchandise  and  keep  it  and  books  recording 
the  business  transacted,  where  they  would 
not  burn  along  with  the  stock.  In  this  con- 
nection, the  complaint  is  directed  against  tbe 
submission  to  the  jury  of  the  <inestion  of 
plaintiff's  performance  of  the  stipulation, 
rather  than  against  the  instructions  as  to 
what  constituted  performance.  It  is  contend- 
ed that  tbe  evidence  shows  affirmatively  a 
failure  to  perform.  Such  stipulations  In  dif- 
ferent Insurance  policies  are  much  alike,  but 
vary  some  In  their  requirements ;  and  in  any 
case  where  a  forfeiture  is  asserted  tar  an 
alleged  violation  of  the  daxise  It  is  essential 
to  ascertain  exactly  what  duty  was  imposed 
on  the  insured.  Cases  have  been  cited  in  sup- 
port of  the  proposition  that  the  plaintiff  was 
required  to  keep  a  book  showing  only  those 
purchases  made  after  the  second  invoice,  not 
those  made  before.  In  the  cited  cases 
the  languagfe  was  that  a  book  of  purchases 
should  be  kept  after  the  required  inventory 
bad  been  taken.  Foretiand  y.  Ins.  Co..  6S 
111.  App.  161;  Continental  Ins.  Ca.  etc  v. 
Waugh,  83  N.  W.  81,  60  Neb.  348 :  Same  ▼. 
Cummings  et  al.,  81  8.  W.  706,  98  Tex.  115. 
I  The  stipulation  before  us  contains  no  such 


Digitized  by 


Google 


Mo.) 


CARP  V.  QUEEN  INS,  CO. 


1141 


words,  and  In  our  jadgment  meant  that 
books  should  be  kept  frooi  the  Issuance  of 
tbe  policy;  not,  as  plaintiff  contends,  only 
after  the  new  invoice,  nor,  as  defendant  con- 
tends, from  the  old  one.  Plaintiff  was  bound 
to  take  an  Inventory  every  12  months,  and, 
unless  one  had  been  taken  within  a  year  of 
ttaft  date  of  tbe  contract,  to  take  one  In  30 
days.  He  was  also  bound  to  keep  books 
showing  a  complete  record  of  the  business. 
Including  sales  and  purchases,  and  preserve 
them  and  the  Inventory  at  night  and  when 
tbe  store  was  not  open  for  business,  where 
they  would  not  be  exposed  to  a  Are  which 
would  destroy  the  storehouse.  It  was  fur- 
ther provided  that  In  case  of  loss  the  plain- 
tiff should  produce  the  Inventory  and  books, 
and  that  in  the  event  of  a  failure  to  pro- 
duce them  the  policy  should  become  void  and 
no  action  should  lie  on  it  It  will  be  seen 
from  the  stated  facts  that  plaintiff  complied 
literally  with  the  terms  of  the  policy  in  re- 
spect to  taking  inventories  of  the  stock  and 
keeping  complete  books  of  sales  and  purchas- 
es. Thus  far  he  was  In  no  respect  remiss. 
His  only  fault  was  that,  contrary  to  his 
habit,  the  book  of  purchases  was  left  in  the 
store  on  the  night  of  the  flre,  and  perhaps 
a  few  nights  before.  This  grew  out  of  his 
opinion  that,  as  he  had  taken  a  second  in- 
ventory. It  was  not  necessary,  In  order  to 
comply  with  the  policy,  to  preserve  bis  book 
of  purchases;  a  view  taken  by  tbe  trial 
court  in  instructing  the  Jury.  That  is  to 
say,  the  plaintiff  and  the  court  Interpreted 
the  policy  to  mean  that  he  was  to  keep  a 
list  of  bis  purchases  subsequent  to  the  last 
Invoice — an  Inaccurate  Interpretation,  we 
think.  Sun  Mutual  Ins.  Co.  v.  Dudley,  46  S. 
W.  539,  65  Ark.  240. 

Though  the  courts  continue  to  talk  about 
affirmative  and  promissory  warranties  and 
the  same  kinds  of  representations,  no  con- 
sistent effect  is  given  to  these  distinctions 
in  laying  down  rules  for  the  decision  of  in- 
surance litigation.  Likely  this  has-  resulted 
partly  from  the  extreme  difficulty  of  distin- 
^isbilng,  in  may  Instances,  between  war- 
ranties and  representations  and  the  classes 
of  each,  and  partly  from  statutory  changes 
in  tbe  law.  What  is  Important  to  the  sound 
decision  of  a  cause  wherein  such  a  question 
is  Involved  is  to  know  how  closely  It  was 
necessary  for  the  Insured  to  keep  the  partic- 
ular clause  of  the  policy  which  the  company 
asserts  he  violated,  and  the  effect  of  a  vio- 
lation on  his  right  to  indemnity.  The  prop- 
er technical  name  and  classification  of-  the 
clause  are  often  of  minor  Inportance;  and 
we  think  they  are  In  the  present  instance. 
In  this  jurisdiction,  and  in  most  others,  the 
Insured  Is  required  to  perform  substantially 
a  stipulation  like  the  one  under  advisement. 
When  applied  in  particular  cases,  this  rule 
means  that,  though  the  insured  has  failed 
to  keop  the  clause  In  all  respects,  yet.  If  he 
has  so  far  kept  It  that  its  purpose  will  not 


be  defeated,  his  right  to  Indemnity  remains 
intact  Malin  v.  Insurance  Co.,  105  Mo.  App. 
625,  80  8.  W.  56;  Meyer  Brothers  v.  Insur- 
ance Co.,  73  Mo.  App.  168;  Burnett  v.  In- 
surance Co.,  68  Mo.  App.  343 ;  Western  Assur. 
Co.  V.  Bedding,  68  Fed.  706,  15  a  a  A.  619; 
McNutt  V.  Virginia,  etc.,  Ins.  Co.  (Tenn. 
Ch.  App.)  46  8.  W.  61.  It  was  decided  in 
some  of  those  cases  that  preserving  the  bills 
of  purchases  rendered  by  wholesale  mer- 
chants is  a  compliance  with. tbe  requirement 
that  the  Insured  keep  a  book  of  purchases. 
Malin  V.  Insurance  Co.  and  Burnett  v.  Same, 
supra.  It  Is  obvious  that  such  bills  consti- 
tute a  record  of  purchases  of  the  most  trust- 
worthy kind ;  for  they  are  made  oat  by  third 
persons  having  no  motive  to  overvalue  tbe 
stock  in  order  to  increase  the  indemnity  to 
be  paid  If  a  loss  occurs.  The  pnrpose  for 
which  such  stipulations  as  the  one  in  hand 
are  Inserted  in  Insurance  policies  Is  to  pro- 
vide for  tbe  preservation  by  tbe  merdiant 
of  memoranda  which.  In  tbe  event  of  a  flre, 
will  assist  the  company  to  ascertain  tbe  ex- 
tent of  the  loss  and  prevent  it  from  being 
magnified  by  tbe  insured.  It  was  held  by  the 
Tennessee  Court  of  Chancery  Appeals,  on 
facts  like  those  before  us,  that  the  produc- 
tion of  duplicate  Invoices  was  a  compliance 
with  the  policy.  McNutt  v.  Insurance  Ca, 
supra.  In  that  case  the  Insured,  on  the  night 
of  the  flre,  had  left  his  Inventory  of  stock 
out  of  the  safe  where  he  kept  it  usually,  and 
it  was  burned;  but  be  procured  duplicate 
Invoices.  Tbe  foregoing  authorities  would 
support  us  In  holding  that  the  plaintiff  sub- 
stantially complied  with  bis  agreement  and 
this  is  all  tbe  law  required  of  him  to  prevent 
a  forfeiture. 

If  tbe  plaintiff's  omission,  after  tbe  new 
inventory  was  taken,  to  keep  the  book  of 
purchases  away  from  the  storeroom,  was  a 
bi-eacb  of  his  agreement  and  not  cured  by 
obtaining  duplicate  invoices  of  purchased 
goods,  the  question  occurs  whether  that 
breach  In  Itself  worked  a  forfeiture  of  the 
right  to  Indemnity.  0\u  statute  providing 
that  a  warranty  in  a  fire  policy  not  materi- 
ally affecting  the  risk  shall  l>e  construed 
as  a  representation  Is  said  to  control  this 
point  Rev.  St  1888,  {  7974.  To  my  mind 
that  statute  Is  obscure,  when  read  in  the 
light  of  the  rules  of  the  common  law  regard- 
ing warranties  and  representations;  and  In 
some  instances  there  Is  great  uncertainty 
about  the  propriety  of  applying  it  to  the  par- 
ticular warranty  said  to  have  been  broken. 
A  statute  similar  In  many  respects  has  been 
applied  to  the  "Iron-safeclause,"  and  the  jury 
left  to  say  If  it  materially  affected  the  risk. 
Continental  Ins.  Co.  v.  Wbltaker,  112  Tenn. 
151.  79  S.  W.  119,  64  li.  R.  A.  451.  105  Am. 
St  Rep.  916.  Such  a  stipulation  is  an  un- 
dertaking or  covenant  by  the  Insured  to  do 
something,  and  our  statute  speaks  of  war- 
ranties regarding  "any  fact  or  condition." 
The  language  of  the  statute  would  need  to  be 
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liberally  constmed  to  make  it  cover  what 
the  Insured  agrees  to  do.  The  records  pro- 
vided for  tend  to  diminish  the  risk  of  a  fire 
occurring;  for  there  Is  less  temptation  to 
Incendiarism  when  there  Is  a  check  on  de- 
mands for  exaggerated  indemnities.  There 
Is  likewise  a  diminution  of  risk,  in  that,  If  a 
fire  occurs  of  Innocent  origin,  the  company 
can  more  certainly  learn  the  damage  done. 
Does  not  this  matter  go  to  the  risk  as  direct- 
ly as  overlnsurance  or  the  Institution  of  fore- 
closure proceedings,  which  courts  hold  affect 
the  risk?  Dolan  v.  Insurance  Co.,  88  Mo. 
App.  666.  We  put  the  statute  aside  for  the 
reason  that  its  application  must  be  doubtful 
until  the  Supreme  Court  construes  it,  and  the 
defense  under  consideration  fails  at  common 
law.  Whether  the  clause  in  question  is  a 
warranty  or  a  representation,  it  Is  in  the  nat- 
ure of  a  condition  subsequent,  like  the  agree- 
ment to  furnish  proofs  of  loss;  and  this 
the  defendant's  attorneys  concede.  Being 
akin  to  conditions  subsequent,  the  contract 
for  insurance  took  eftect  without  regard  to 
whether  it  was  performed,  and  a  breach  of 
it  did  not  necessarily  and  of  its  own  force 
forfeit  plaintiff's  right  to  indemnity.  In 
strict  law  conditions  subsequent  pertain  to 
grants  of  realty;  bat  there  are  analogous 
terms  In  contracts  regarding  personalty 
which  are  governed  by  the  same  rules.  A 
breach  of  such  a  condition  in  a  conveyance 
does  not  work  a  forfeiture  of  the  estate 
granted  unless  the  grantor  so  elects.  And 
he  may  waive  the  forfeiture  expressly  or  by 
implication.  6  Am.  &  Eng.  Ency.  Law  (2d 
Bd.)  p.  508,  and  cases  cited.  The  same 
thing  is  true  of  like  terms,  such  as  the  "iron- 
safe  clause",  and  the  requirements  of  proofs 
Of  loss  In  insurance  policies.  Berscbe  v. 
Insurance  Co.,  31  Mo.  546;  Springfield 
Laundry  Co.  v.  Same.  151  Mo.  90,  52  S.  W. 
238,  74  Am.  St  Rep.  521;  Keet-Roundtree 
Dry  Goods  Co.  v.  Same,  100  Mo.  App.  504, 
T4  S.  W.  469;  Schmidt  v.  Same,  2  Mo.  App. 
839;  Raymond  v.  Same,  86  Mo.  App.  391. 
At  most,  plaintlfTs  nonperformance  of  his 
agreement  about  the  inventories  and  books 
afforded  cause  for  forfeiture  if  defendant 
had  taken  the  requisite  step  of  demanding, 
after  the  fire,  that 'those  documents  be  pro- 
duced and  asserting  a  forfeiture  when  plain- 
tiff failed  to  produce  them.  It  might  waive 
the  claim  If  that  course  was  preferred,  and, 
having  once  done  so,  its  right  was  gone  and 
could  not  be  recalled.  Porter  v.  Insurance 
Co.,  62  Mo.  App.  526.  There  is  no  proof  that 
defendantdemanded  the  Inventories  and  books, 
or  that  plaintiff  has  ever  failed  to  comply 
with  such  a  demand. 

A  forfeiture  is  claimed  on  the  ground  that 
what  he  testified  to  in  court  showed  he  had 
broken  his  agreement  But  by  the  words  of 
the  stipulation  the  policy  was  to  be  avoided 
If  plaintiff.  In  case  of  loss,  failed  to  produce 
the  books  and  Inventory.  Now,  It  was 
shown  that  not  only  was  no  demand  for  them 
made,  bnt  that  no  agent  of  the  company  to 


whom  they  might  have  been  tendered  came 
about  the  plaintiff  after  the  fire.  What  was 
the  defendant's  attitude  and  conduct  regard- 
ing the  stipulation  In  question,  and  was  a 
purpose  exhibited  prior  to  the  filing  of  the 
last  answer  to  take  advantage  of  plaintiff's 
breach  or  to  waive  it  as  a  defense?  In  mak- 
ing this  inquiry,  we  do  not  forget  that,  as 
defendant's  counsel  say,  plaintiff  pleadcid  in 
reply  performance  of  the  stipulation,  and  not 
an  election  by  defendant  to  waive  this  de- 
fense. Proof  of  waiver  may  be  given  in 
insurance  cases  under  a  plea  of  performance. 
This  Is  an  Invidious  rule,  but  It  Is  the  law. 
McCullough  V.  Insurance  Co.,  113  Mo.  606. 
616,  21  S.  W.  207.  In  the  present  instance, 
at  least  it  may  i>e  applied  with  justice.  If 
the  company  never  demands  the  documents, 
the  condition  on  which  a  forfeiture  might  be 
Invoked  does  not  happen.  And  the  very  con- 
dition must  happen  for  a  court  to  enforce  so 
harsh  a  right  Illinois  Fire  Ins.  Co.  v.  Stan- 
ton, 57  111.  354;  Forehand  v.  Insurance  Co., 
58  III.  App.  161;  McCollum  v.  Insurance  Co., 
61  Mo.  App.  352.  The  testimony  shows  that 
from  the  first  defendant  claimed  the  fire  was 
of  incendiary  origin  and  started  by  plaintiff 
himself  or  with  his  complicity,  and  that,  in- 
stead of  demanding  the  production  of  his 
books  and  inventories  to  ascertain  the  loss, 
it  demanded  an  appraisement;  and  on  an  Is- 
sue duly  submitted  to  the  Jury  it  has  been 
found  that  this  demand  was  insincere,  and 
not  made  with  the  desire  .to  have  the  loss 
fixed  by  an  appraisement  Defendant  went 
to  trial  the  first  time  on  an  answer  charging 
plaintiff  with  having  committed  several  per- 
juries and  also  arson,  alleging  that  his  loss 
was  trifling  and  did  not  amount  to  $1,000, 
and  that  he  had  brought  his  action  pre- 
maturely and  before  compliance  with  the 
terms  of  the  policy,  making  an  appraisement 
a  condition  precedent  to  the  right  to  sue. 
The  answer  said  nothing  about  the  present 
defense,  though,  so  far  as  appears,  the  facts 
In  regard  to  it  were  as  well  known  to  de- 
fendant then  as  afterwards.  After  plaintiff 
had  been  forced  to  overcome  all  those  de- 
fenses, and  tliere  had  been  a  reversal  for  an 
error  In  the  instructions,  defendant  for  the 
first  time,  Interposed  the  plea  in  bar  that  the 
"iron-safe  clause"  had  been  violated.  We 
do  not  hesitate  to  say  that  this  supplemental 
defense  came  too  late,  and  after  It  was  ob- 
vious that  the  defendant  had  elected  to  Ig- 
nore It  and  stand  on  other  defenses.  If  a 
motion  had  been  filed  to  strike  that  part  of 
the  answer  out.  it  would  have  been  right  to 
sustain  it  As  none  was  filed,  we  must  look 
to  the  evidence  and  not  the  pleadings,  and 
the  undisputed  evidence  shows  both  that  the 
condition  of  a  forfeiture  never  occurred  and 
that  the  defendant  trusted  to  other  defenses. 
The  amended  answer  completely  shifted  the 
defendant's  position  and  raised  a  new  issue 
on  facts  which  could  have  been  as  well 
plead  in  the  first  one  and  tried  at  the  first 
triaL    We  hold  that  defendanf ■  faUois  to 
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attempt  to  adjust  the  loss,  or  demand  a 
production  of  the  plaintiff's  books  and  pa- 
pers, and  Its  snbseqnent  trial  of  the  canse  on 
various  other  defenses  going  to  the  merits 
of  the  action,  show  this  subsequent  plea  Is 
a  makeshift,  purely  technical,  without  sub- 
stantial merit,  and  affording  no  Just  cause  to 
forfeit  the  plaintiff's  rights  or  defeat  his 
action. 

The  Judgment  is  afSrmed. 

BLAND,  P.  J.,  and  NORTONI,  X,  concur. 


STONB  T.  GRAND  LODOB  A.  O.  U.  W.  OF 
MISSOURI. 

(Kansas  City  Court  of  Appeals.    Missouri.    Feb. 
5,  1906.    Rehearing  Denied  March  3,  1906.) 

1.  JUDOIIKNT— RbTBBSAI.  WITHOUT  Rra(ANI>— 

Res  Judicata. 

The  simple  reversal  of  a  judgment  by  the 
Court  of  Appeals  without  remauding  the  cause 
destroys  its  effect  as  an  estoppel  and  leaves 
the  vhole  matter  open  for  further  litigation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  {  1175.] 

2.  Tbiai/— DiBKcnoR  or  Veboict. 

Where  in  an  action  on  a  policy,  Insarer's 
sole  contention  was  that  a  prior  Jadgmeut  in 
mandamus  proceedings  was  res  judicata  and  a 
bar  to  the  suit  in  question,  it  thereby  admitted 
plaintiff's  prima  facie  case  and  defendant  bav- 
ing  failed  to  establish  such  plea  in  bar,  plaintiff 
was  entitled  to  a  directed  verdict. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
^;  W.  B.  Teasdale,  Judge. 

Action  by  Mary  F.  Stone  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  Missouri.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Frederick  H.  Bacon  and  Grant  I.  Rosen- 
sweig,  for  appellant  B.  W.  Shannon  and  M. 
A.  Fyke,  for  respondent 

BROADDUS,  P.  J.  On  September  30, 
1892,  the  defendant,  a  beneficiary  organiza- 
tion. Issued  to  one,  B.  D.  Stone,  a  policy  of 
insurance,  wherein  plaintiff,  Mary  F.  Stone, 
was  made  the  beneficiary.  On  October  7, 
1903,  said  Stone  died.  This  suit  was  com- 
menced December  23,  1903.  The  petition  is 
In  the  usual  form  on  contracts  of  Insurance  of 
the  same  kind,  and  alleges  performance  by  the 
Insured  with  all  the  conditions  of  the  contract, 
and  that  defendant  had  waived  all  formal 
proof  of  death.  The  answer  sets  up  several  de- 
fenses, but,  as  the  defendant  only  relied  on 
one  of  them,  we  are  not  required  to  notice  th^ 
others.  The  defense  relied  on  is  substanti- 
ally as  follows:  That  the  said  D.  B.  Stone. 
by  his  guardian,  he  being  insane,  brought 
a  mandamns  proceeding  in  the  circuit  court 
of  Jackson  county.  Mo.,  on  March  8,  1897,  to 
require  appellant  to  reinstate  blm  in  defend- 
ant company;  that  said  mandamus  proceed- 
ing resulted  in  a  Judgment  for  a  peremptory 
writ  being  awarded  by  said  court  which 
Judgment  on  appeal,  was  reversed  by  the 
Court  of  Appeals  and  the  proceeding  dis- 


missed. This  trial  resulted  In  a  judgment 
for  plaintiff  and  defendant  appealed.  The 
defendant  contends  that  the  Judgment  of  the 
Kansas  City  Court  of  Appeals  was  res  adjudl- 
cata. 

The  question  turns  upon  a  proper  con- 
struction of  section  4285,  Rer.  St  1899:  It 
is  not  a  new  question  in  this  state.  In  Musser 
V.  Harwood,  23  Mo.  App.  495,  it  was  held 
that:  "The  appellate  courts  of  this  state 
have  the  power,  and  have  always  exercised  It 
to  determine  a  case  before  them  finally  by 
simply  reversing  the  Judgment  of  the  low^r 
court"  But  that  case  was  expressly  over- 
ruled by  this  court  in  Lumber  Co.  v.  Lumber 
Co.,  72  Mo.  App.  248,  wherein  the  court  uses 
the  following  language:  "The  simple  re- 
versal of  a  Judgment  without  remanding  will 
destroy  Its  effect  as  an  estoppel  and  throw 
the  whole  matter  open."  The  Supreme  Court 
has  also  passed  on  the  question.  In  Atklson 
V.  Dixon,  96  Mo.  582,  10  S.  W.  163,  the  court 
holds  that  a  judgment  when  reversed  by  the 
Supreme  Court  becomes  a  nullity  and  there- 
after confers  no  rights,  and  has  no  vitality 
for  any  purpose.  See,  also,  Hewitt  v. 
Steele,  136  Mo.  327,  38  S.  W.  82.  The  defend- 
ant's argument  Is  not  applicable  to  the  ques- 
tion. The  defendant's  sole  contention  was 
that  the  judgment  In  the  mandamus  proceed- 
ings was  res  adjudlcata  and  therefore  a' bar 
to  the  prosecution  of  this  suit  It  assumed 
the  burden  of  proof  on  the  trial,  which  wa< 
an  admission  of  the  plaintiff's  prima  facie 
case,  and  having  failed  to  establish  its  spe- 
cial plea  in  bar,  the  plaintiff  was  entitled  to  I 
tiave  an  Instruction  directing  a  verdict  in  her 
favor. 

Affirmed.    All  concur. 


SMITH  V.  COUCH. 

(Kansas  City  Court  of  Appeals.    Missouri.    Feb. 

S,  1906.    Rehearing  Denied  March  3,  1906.) 

1.  Attobnet  and  Cuent— Action  tob  Cou- 

FKN  SATION— IRSTBUCTIONB. 

In  an  action  by  an  attorney  for  compensa- 
tion  for  services  rendered  under  an  employment 
in  a  particular  case,  an  instruction  that  if  the 
plaintiff  performed  the  services  at  the  request 
of  the  defendant  or  that  if  the  services  were 
rendered  and  defendant  accepted  them,  the  ver- 
dict should  t>e  for  plaintiff,  was  not  objectionable 
as  authorizing  a  recovery  for  services  not  re- 
ferred to  In  the  petition,  where  there  was  no 
evidence  of  the  rendition  of  services  other  than 
those  mentioned  in  the  petition. 

[Ed.   Note.— For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client  i  375.] 

2.  Trial  —  Instbuctions  —  Application  to 
Case. 

In  an  action  by  an  attorney  for  services, 
an  instruction  that,  in  fixing  the  amount  of  the 
verdict,  thejury  should  take  into  consideration 
the  plaintifirs  standing  and  character  in  the 
legal  profession,  was  erroneous,  where  there 
was  no  evidence  of  his  standing  or  character. 

[Ed,  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  »  696-612.] 
8.  Same— ADitissiBiLrrr  or  Evidence. 

In  an  action  by  an  attorney  for  the 
reasonable  value  of  services  rendered  by  him 
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in  an  action  for  specific  performance,  where  he 
was  to  receive  no  compensation  if  he  were  un- 
successful, evidence  of  an  Increase  of  value 
of  the  property,  relative  to  which  the  services 
were  rendered  pending  the  litigation,  was  ad- 
missible in  evidence- 
Appeal  from  Circuit  Court,  JackBon  County; 
J.  H.  Slover,  Judge. 

Action  by  James  G.  Smith  against  Joseph 
W.  Couch.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Harry  B.  Colvin,  James  A.  Reed,  and  0.  O. 
Tichenor,  for  appellant  Peak  &  Strother, 
for  respond^it 

BROADDUS,  P.  J.  This  suit  Is  to  recover 
the  reasonable  value  of  plaintiff's  service,  as 
an  attorney  at  law,  rendered  by  him  for  de- 
fendant la  a  certain  proceeding  for  specific 
performance  of  a  contract  to  convey  land  to 
the  defendant,  made  by  one  Angeline  Parish. 
There  was  a  trial  by  a  Jury  and  a  verdict  re- 
turned for  plaintiff  for  $1,438.31,  which  the 
court  set  aside  on  defendant's  motion,  and 
granted  a  new  trial  for  error  in  giving  In- 
struction No.  1  for  plaintiff.  From  the  or- 
der granting  a  new  trial,  plaintiff  appealed. 

The  gist  of  the  petition  Is  that,  In  August, 
1899,  the  defendant  employed  the  plaintiff,  at 
such  a  compensation  as  his  services  should 
be  reasonably  worth,  to  give  to  him  such  legal 
advice  from  time  to  time  as  said  defendant 
might  require  In  the  premises,  and  also  to  do 
any  and  all  conveyancing  needful  to  the 
premises,  and  also  to  do  such  copying  and 
engrossing  of  Instruments,  and  to  make  such 
journeys  In  and  about  the  said  business,  and 
such  attendance  of  court,  as  might  be  deemed 
necessary.  The  petition  then  proceeds  to  al- 
lege that  between  August,  1899,  and  June, 
1908,  the  plaintiff  performed  certain  legal 
services  for  defendant  at  bis  requeEtt,  of  the 
reasonable  value  of  $2,000.  The  answer  was  a 
general  denial.  On  the  trial,  defendant's 
liability  was  admitted  and  the  only  question 
before  the  Jury  was  the  reasonable  value  of 
plaintiff's  services  under  his  contract  with 
defendant,  as  shown  by  the  evidence. 

Instruction  No.  1,  ■which  the  court,  on  mo- 
tion for  new  trial,  found  to  be  error.  Is  as 
follows:  "The  court  Instructs  the  jury  that, 
if  from  the  evidence  you  find  and  believe  that 
the  plaintiff  performed  the  services,  de- 
scribed in  the  petition  and  In  the  testimony, 
or  any  of  them,  at  the  request  of  defendant, 
or.  If  from  the  evidence  In  the  case  you  find 
and  believe  that  such  services,  or  any  of 
them,  were  rendered  by  plaintiff  for  defend- 
ant, and  that  defendant  accepted  such  serv- 
ices of  the  plaintiff,  then  your  verdict  will  be 
for  the  plaintiff  In  such  sum  as  you  believe 
and  find  from  all  the  evidence  in  the  case  will 
fairly  and  reasonably  compensate  the  plain- 
tiff for  such  service  performed  by  him,"  eta 
The  objection  to  the  Instruction  is  that  It  au- 
thorized the  plaintiff  to  recover  for  services 
had  and  received  by  defendant  outside  of  the 
contract  of  employment    And,  as  the  allega- 


tions of  the  petition  did  not  Include  a  claim 
for  such  services,  the  Instruction  in  that  re- 
spect was  technically  erroneous.  But,  aa 
the  defendant's  liability  Is  In  fact  admitted, 
we  do  not  see  how  the  Instruction  could  have 
affected  the  result  There  was  no  evidence 
Introduced  that  plaintiff  had  rendered  other 
services  than  those  stated  In  his  petition. 
There  was  nothing  In  the  Instruction  tbat 
could  mislead  the  Jury. 

The  motion  assigned  several  grotmds  for 
setting  aside  the  verdict;  (1)  that  the  court 
committed  error  In  giving  instruction  Na  2; 
wherein  it  authorized  the  jury,  In  fixing  tlie 
amount  of  the  verdict  to  take  Into  considera- 
tion plaintiffs  standing  and  character  in  tlie 
legal  profession.  We  have  been  unable  to 
find  any  evidence  in  the  record  as  to  plain- 
tiff's standing  and  character  In  the  legal  pro- 
fession. It  is  a  well-known  fact  that  physi- 
cians, surgeons,  and  lawyers  of  high  stand- 
ing In  their  profession  for  skill  base,  to  some 
extent  their  compensation  for  services  upon 
their  eminence  in  that  req>ect  The  Idea 
was  embodied  In  the  Instruction  criticized. 
But  It  should  not  have  been  given  because 
there  was  no  evidence  to  support  it  And  its 
tendency  was  to  mislead  the  jury,  as  it  as- 
sumed also  that  he  had  a  standing  and  char- 
acter in  his  profession.  Of  course,  we  as- 
sume that  he  had  some  standing,  and  that  hU 
character  was  good,  or  he  would  not  be  al- 
lowed to  practice  as  a  lawyer.  But  there  was 
nothing  to  show  plaintiff's  standing  In  either 
respect  It  left  to  the  Jury  to  conjecture 
what  It  was. 

The  motion  also  contained  a  ground  for  re- 
hearing, because  the  court  committed  error 
In  permitting  plaintiff  to  prove  the  increased 
value  of  thepr<^erty  In  controversy  in  the  suit 
for  specific  performance  of  the  contract  pend- 
ing the  litigation.  The  property  was  shown 
to  have  been  worth  about  $4,300  at  the  time 
of  plaintiff's  employment  and  that  it  In- 
creased In  value  to  $9,000  or  $10,000  during 
the  litigation.  Plaintiff  also  testified  that  he 
was  to  receive  no  compensation  for  his  serv- 
ices, unless  he  succeeded  enforcing  specific 
performance  of  the  contract  We  find  no 
case  has  been  cited  from  the  Missouri  courts 
on  the  question.  Our  attention  has  been 
called  to  the  following:  In  Bobbins  v. 
Harvey,  5  Conn.  335,  a  case,  In  which  plain- 
tiff was  suing  for  a  reasonable  compensation 
for  legal  services  rendered,  and  wherein  he 
offered  to  show  that  when  he  engaged  in  the 
defendant's  business  she  was  poor,  so  that 
his  ultimate  remuneration  depended  wholly 
upon  her  recovery,  the  court  held  that  such 
evidence  was  inadmissible;  the  only  question 
being  what  was  the  worth  of  the  services 
rendered,  which  could  not  be  affected  by  the 
poverty  of  the  defendant.  In  Haish  v.  Pay- 
son,  107  111.  365,  It  was  held  that:  "WhUe 
the  amount  Involved  In  the  litigation  may  not 
improperly  be  considered  in  fixing  the  value 
of  the  services  of  an  attorney  in  the  case 
which  led  to  a  settlement  of  the  matters  In 
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dispute,  and  the  secnring  of  certain  rights 
and  priTileges  to  his  client,  yet  it  was  not  ad- 
missible to  go  Into  an  inquiry  concerning 
prospective  benefits,  which  may  accrue  in 
the  future  to  the  client  from  such  settle- 
ment" The  principle  applied  In  the  Connec- 
ticut case  was  undoubtedly  correct,  for  no 
good  reason  can  be  assigned  why  a  poor  man 
should  pay  a  greater  fee  than  a  rich  one, 
merely  upon  the  theory  that  the  latter  was 
the  more  solvent  And  no  fault  is  to  be 
found  to  the  law  as  determined  in  the  Illi- 
nois case  for  the  reason  given,  that  prospec- 
tive benefits,  which  may  accrue  in  the  future, 
are  too  Indefinite  and  leave  too  much  room 
for  coujecture  and  speculation.  But  it  seems 
to  us  that,  where  an  attorney  undertakes  a 
case  upon  the  understanding  that,  unless  be 
succeeds  and  accomplishes  for  bis  client  what 
be  has  agreed  to  do,  he  is  not  to  have  any 
compensation  for  his  services,  the  value  of 
the  magnitude  of  the  result  achieved  ought 
to  be  considered  in  estimating  the  value  of 
such  services.  It  is  well  known  that  in  such 
cases  It  is  the  universal  practice  of  lawyers 
to  charge  more  for  the  same  amount  of  services 
tban  is  usually  charged  when  there  is  a  fixed 
compensation  for  the  same.  Suppose,  for  in- 
stance, the  property  In  this  case,  at  the  end 
of  the  litigation,  had  depreciated  in  value  un- 
til it  was  only  worth  $2,000,  it  would  hardly 
be  reasonable  to  say  that  plaintifTs  services 
are  to  be  measured  entirely  by  the  amount  of 
the  labor  and  skill  he  bestowed  on  the  case, 
withcit  taking  into  consideration  the  value 
of  the  property  realized.  As  the  value  of 
the  property  in  litigation  increased  In  value, 
the  responsibility  of  the  plaintiff  Increased  in 
like  proportion. 

Other  points  raised  by  respondent  are  not 
well  founded. 

For  the  reasons  given,  the  action  of  the 
court  19  setting  aside  the  verdict  of  the  Jury 
Is  affirmed.    All  concur. 


KOHR  V.   METROPOLITAN    ST.   RT.    CO. 

(Kansas  City  Conrt  of  Appeals.    Missonri.    Feb. 
6,  1906.    Rehearing  Denied  March  3,  1906.) 

1.  Cabsixbs— Injubies   to    Passengeb— £<vi- 

DBNOK. 

In  an  action  for  Injuries  to  a  person  at- 
tempting to  board  a  street  car,  where  it  is  shown 
that  the  usual  signal  for  gtartine  the  car  was  giv- 
en at  sncb  a  time  as  to  cause  injury  to  the  plain- 
tiff, the  presumption  is  that  it  was  given  by  the 
conductor. 

[Ed.   Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  i  1286.] 

2.  Samc.— Nbouqkhck. 

Where  other  per<iODs  had  boarded  a  street 
car  before  the  plaintiff,  and  Bhe  attempted  to 
board  it  while  it  was  still  standing,  the  condnct- 
or's  failure  to  see  her,  and  his  act  in  starting  the 
car  while  she  was  attempting  to  board  it,  was 
negligence. 

FEd.   Note. — For  cases  in  point,  see  yoL  9, 
Cent  Dig.  Carriers,  H  1159,  1160.] 

&  EvioENOE — Conclusion  or  Witness. 

In  an  action  for  injuries  to  a  person  at- 
tempting  to    board   a    car,    where   a    witncH 


testified  thai  he  was  familiar  with  the  sound 
of  a  gong  used  by  the  gripman,  as  distinguished 
from  the  sound  of  tlie  l>ell  the  conductor  lused 
for  starting  signals,  his  further  testimony  that 
it  was  the  bell  to  start  the  car  he  beard  ring 
at  the  time  of  plaintiffs  injury  was  not  in- 
admissible as  a  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  IS  2169,  2232.] 

4.  Tbiai/— Insthdctions  —  Stateioent  or  Is- 
stnDs. 

An  instruction  authorizing  the  Jury,  If  they 
find  for  the  plaintiff,  to  assess  the  damages 
received  by  her  as  the  direct  result  of  the 
negligence  of  defendant,  without  any  further 
reference  to  the  issues  in  the  case,  and  leaving 
the  jury  to  determine  them,  was  error. 

Appeal  from  Circuit  Coiut,  Jackson  Coun- 
ty;  A.  F.  Evans,  Jndge. 

Action  by  Marlon  0.  Kohr  against  th* 
Metropolitan  Street  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

John  H.  Lucas,  for  appellant  Boyle,  Outb- 
rie  &  Smith,  for  respondent 

BROADDUS,  P.  J.  The  plaintirs  suit  !■ 
for  damages  alleged  to  have  been  sustained 
as  the  result  of  the  negligence  of  the  defend- 
ant The  gist  of  the  petition  is  that  while 
the  plaintiff  was  in  the  act  of  boardW  one 
of  the  defendant's  cars  as  a  passenger  at 
Twelfth  and  Main  streets,  Kansas  City,  Mo., 
the  defendant's  conductor  gave  the  signal  for 
starting,  and  the  car  suddenly  started  for- 
ward' and  threw  her  to  the  ground,  injur- 
ing her ;  "that  the  plaintifTs  position  at  the 
time  the  conductor  gave  such  signal  at  the 
time  said  car  was  started  was  such  that  the 
said  conductor  knew, .  or  by  the  exercise  of 
reasonable  care  could  have  known,  the  posi- 
tion and  danger  of  plaintiff;  and  that  the 
probable  result  of  the  giving  of  said  signal 
and  the  sadden  starting  of  said  car  would  be 
to  the  injnry  of  the  plaintiff."  The  trial  re- 
sulted in  a  Judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

The  defendant's  principal  contention  Is  that 
the  court  erred  In  not  directing  a  verdict  for 
it  as  asked  upon  the  close  of  the  evidence. 
It  was  shown  that  the  car  plaintiff  attempted 
to  board  was  a  cable  car  l>elng  operated  on 
Twelfth  street.  The  car  was  going  west 
and  had  crossed  Main  street  and  stopped  at 
the  usual  place  for  taking  on  and  discharging 
passengers.  The  plaintiff  and  a  man  by  the 
name  of  Huber,  her  escort  were  together 
at  the  place  mentioned  to  take  passage  on 
the  car.  The  plaintiff,  In  her  testimony  on 
her  examination  in  chief,  testified  that  when 
she  had  placed  one  of  her  feet  on  the  step 
of  the  car,  and  as  she  raised  the  other  to 
get  on,  the  conductor  gave  the  signal  for 
starting,  and  the  car  suddenly  started  for- 
ward, and  that  she  held  to  the  railing  for 
some  distance  when  she  was  thrown  to  the 
ground.  Upon  cro8S-examlnatl(m,  she  stated 
that  "I  put  my  foot  upon  the  car  and  grasped 
the  handle  as  was  my  custom,  and  Just  as 
I  placed  my  foot  on  the  step  and  grasped  the 
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baDdle  of  the  car  a  elKnal  was  fHven  and  the 
car  was  Jerked  forward  throwing  me."  And 
further  stated  that  she  did  not  Icnow  at  what 
period  the  bell  was  rung,  whether  before  or 
after  she  fell.  Buber,  her  escort,  testified 
that  plaintiff  put  her  foot  on  the  step  to  get 
on  the  car,  the  bell  rang,  and  the  car  start- 
ed, and  the  result  was  she  fell  down,  and 
that  at  the  time  she  had  hold  of  the  handle 
of  the  car.  He  was  asked  these  questions: 
"Mr.  Hubw,  did  you  hear  the  bell  of  the  car 
rung  that  evening?'  He  answered :  "I  did." 
"Where  were  you  and  Miss  Kohr  at  the  time 
the  bell  was  rung?"  Answer :  "She  was  Just 
In  the  act— Just  had  her  first  foot  on  the 
step  and  was  In  the  act  of  taking  another 
step  when  the  bell  was  rung."  He  did  not 
see  any  one  ring  the  bell,  and  did  not  know 
where  the  conductor  was  at  the  time,  and 
did  not  know  whether  the  bell  that  was  rang 
was  on  the  coach  or  grip  car.  The  conductor 
testified  that  he  rang  the  bell,  but  that  It 
was  the  emergency  bell,  and  was  not  rung  on- 
til  after  plaintiff  fell.  He  denies  seeing 
plaintiff  before  the  car  started  while  she 
was    attempting   to   take    passage.    Defend- 

'  anf  8  evidence  tends  to  show  that  plaintiff  at- 
tempted to  get  on  the  car  while  it  was  in 
motion,  going  at  the  speed  of  about  eight 
miles  an  hour.  It  is  proper  to  state  that 
plaintlfTs  evidence  on  her  cross-examination 
that  she  did  not  know  whether  the  bell  was 
rung  before  or  after  she  fell  was  made  after 
her  attention  had  been  called  to  a  former 

.  statement,  and  she  aflSrmed  that  such  state- 
ment was  correct  According  to  the  testi- 
mony of  the  plaintiff  and  her  escort,  the  car 
was  standing  when  she  attempted  to  board 
It,  and  according  to  Huber's  evidence  the 
bell  was  rung  before  the  car  was  started, 
but  by  whom  be  did  not  state.  But  he  does 
state  the  usual  signal  for  starting  was 
given. 

The  question  raised  Is  that  there  is  no 
evidence  that  the  conductor  gave  the  signal 
for  starting,  and  therefore  the  specific  allega- 
tion that  the  conductor  was  guilty  of  negli- 
gence In  starting  the.  car  was  not  proven  and 
plaintiff  failed  to  prove  her  case  as  alleged.  It 
having  been  shown  that  the  usual  signal  for 
starting  was  given,  the  presumption  of  law 
Is  that  it  was  given.  The  court  takes  cogni- 
zance that  the  movements  of  street  cars  are 
directed  solely  by  the  conductor.  And  when 
It  is  shown  that  a  signal  for  the  starting  of 
a  car  is  given,  the  presumption  is  that  it  was 
given  by  the  conductor,  and  the  presumption 
is  conclusive  until  it  is  overthrown  by  evi- 
dence to  the  contrary.  It  Is  true  that  the 
conductor,  and  other  witnesses  who  support 
him,  testified  that  the  signal  given  was  not 
for  the  starting  of  the  car,  but  that  it  was 
an  emergency  signal,  and  not  given  until 
after  plaintiff  fell  to  the  ground.  And  there 
was  evidence  going  to  show  that  the  con- 
ductor by  the  exercise  of  reasonable  dili- 
gence might  have  discovered  plaintiff's  situa- 


tion while  she  was  attempting  to  get  npon  tbe 
car  before  he  gave  the  signal  for  it  to  start. 
Both  plaintiff  and  her  escort  testified  that 
they  were  at  the  car  while  other  persons 
were  getting  on,  and  that  tbe  plaintiff  wait- 
ed for  the  others  to  get  on,  and  that  when 
she  attempted  to  get  on  the  car  started.  If 
he  did  not  see  her,  he  ought  to  have  s«en 
her.  If  the  evidence  of  plaintiff  is  true ;  and 
we  must  assume  he  did  for  the  purposes  of 
the  casa  The  defendant  asked,  and  the  court 
gave,  instruction  No.  6,  which  concedes  that 
its  conductor  bad  no  right  to  start  its  car 
when  some  person  was  in  the  act  of  getting 
off  or  on.  If  the  car  was  at  a  stand  when 
plaintiff  was  in  the  act  of  getting  on,  it  was 
negligence  If  the  conductor  failed  to  see  her. 
The  case  does  not,  therefore,  fall  within  tbe 
rule,  as  construed  by  defendant,  as  annoonced 
in  Barton  v.  Railroad,  52  Mo.  253.  14  Am. 
Rep.  418;  Sharp  v.  Railroad,  161  Mo.  214. 
61  S.  W.  829,  84  Am.  St  Rep.  738,  and  Tanner 
V.  Railroad,  161  Ma  497,  61  S.  W.  826. 

Objections  are  made  to  the  action  of  the 
court  in  admitting  incompetent  evidence 
The  witness  Huber  was  asked:  "Was  ttiat 
the  gong  (the  gripman  uses  a  gong)  you 
heard,  or  was  It  some  bell  you  heard  to 
start  the  car?"  This  was  objected  to  as 
calling  for  a  conclusion,  and  then  this  ques- 
tion was  propounded:  "Are  you  familiar 
with  the  sound  of  the  gong  the  gripman 
uses,  distinguished  from  the  sound  of  the 
bell  the  conductor  uses  to  give  the  signals 
for  starting  and  stopping  cars?"  Answer: 
"Very  definitely."  He  then  stated  that  it 
was  tbe  bell  to  start  the  car  be  heard  ring. 
It  is  true  the  statement  of  the  witness  is 
a  conclusion,  but  it  is  a  statement  of  fact 
notwithstanding.  There  can  be  no  statemoit 
of  any  fact  without  It  Involves  to  some  ex- 
tent a  conclusion.  It  would  be  impossible 
for  a  witness  to  state  the  fact  in  any  otha 
manner.  The  differences  in  sound  are  recog- 
nized by  tbe  organ  of  hearing,  and  if  the  wit- 
ness knows  when  a  bell,  and  not  a  gong,  Is 
sounded,  he  may  state  which.  He  woald  not 
be  required  to  Imitate  the  sound  for  the  en- 
lightenment of  the  jury.  Other  objections  to 
the  admission  of  evidence  are  even  of  less 
importance. 

Objection  Is  made  to  instruction  No.  1  given 
for  plaintiff,  because  It  wholly  falls  to  limit 
the  Jury  to  the  Issues  tend»«d  by  tbe  plead- 
ings, thereby  leaving  to  the  Jury  to  deter- 
mine for  themselves  what  the  issues  were. 
The  instruction  reads:  "The  Jnry  are  In- 
structed that  if  they  find  for  the  plaintiff, 
they  will  assess  her  damages  •  •  •  If 
any,  received  by  ber,  as  the  direct  result  of 
the  negligence,  if  any,  of  defendant  as  de- 
fined by  these  Instructions,"  etc  There  Is 
no  further  reference  in  plaintiff's  Instruc- 
tions to  the  issues  in  the  case.  The  defend- 
ant asked  and  was  given  nine  Instmctiona, 
in  none  of  which  the  issue  npon  which  plain- 
tiff relied  for  recovery  is  stated;    bat  s«t- 
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•eral  of  theni  state,  If  the  Jury  find  certain 
facts,  the  plaintiff  is  not  entitled  to  recoTer. 
The  case  falls  within  the  principle  found  In 
Allen  v.  St  Louis  Transit  Co.,  183  Mo.  411, 
■81  S.  W.  1142,  where  the  Instruction  was 
clmllar  to  the  one  under  consideration,  and 
^here  the  defendant  set  out  a  number  of 
facts  which.  If  found  to  be  true,  the  plain- 
tiff could  not  recover.  The  coinrt  holds  that : 
"The  instructiona  should  submit  to  the  jury 
the  issues  they  are  to  try.  They  should  not 
permit  plaintiff  to  recover  on  any  unsped- 
fled  theory  of  negligence  whatsoever  which 
«  carrier  may  commit  against  a  passenger." 
A  sinillar  ruling  by  this  court  Is  found  In 
Hamilton  v.  Metropolitan  St.  Ry.  Co.  (not 
yet  officially  reported)  89  S.  W.  803. 

For  the  error  noted,  th<^  cause  i8  reversed 
and  remanded.    All  concur. 


RILET  T.  AMERICAN  CENTRAL  INS.  CO. 

<KaDsaa    City    Court    of    Appeals.     MissourL 
Feb.  5,  1906.    Rehearing  Denied  March 
8,  190a) 

1.  INSUBAWCB— Waiver  of  Pbovision  ih  PoIi- 

ICT— AUTHOBITT    OF    AGENT. 

An  agent  who  solicited,  iasaed,  and  counter- 
•igned  a  policy  of  fire  insurance,  and  collected 
the  premiums,  had  authority  to  waive  a  provi- 
sion requiring  the  books  of  the  insured  to  be 
kept  in  a  fireproof  safe. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  S§  948-950.] 

2.  Samb— Evidence. 

Evidence  that  an  insurance  agent,  who 
had  authority  to  waive  a  provision  in  a  fire 
policy  requirmg  the  insured  to  keep  his  books 
ID  a  fireproof  safe,  knew  at  the  time  of  issuing 
the  policy  that  the  insured  bad  no  such  safe, 
and  on  the  day  before  the  fire,  while  he  saw 
that  insured  still  failed  to  comply  with  the 
provisions  of  the  policy,  instead  of  canceling 
the  policy,  solicited  additional  insurance,  au- 
thorized a  finding  that  the  provision  of  the 
policy  was  waived. 

[Ed.'  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance.  {§  1028,  1038.] 

3.  Sahx. 

In  an  action  on  a  fire  policy,  evidence  of 
the  insurance  agent's  knowledge,  prior  to 
the  execution  of  the  written  contract  that 
the  insured  would  not  comply  with  an  iron- 
safe  clause  in  the  policy,  is  admissible  to  con- 
nect with  evidence  that,  after  the  execution 
of  the  contract  he  bad  knowledge  that  the 
assured  was  not  complying  with  the  provision, 
for  the  purpose  of  snowing  a  waiver. 

Appeal  from  Circuit  Court,  Jasper  County; 
Bugb  Dabbs,  Judge. 

Action  by  J.  P.  Riley  against  the  Amerl- 
-can  Central  Insurance  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

'    Fyke  &  Snider,  for  appellant.    Thomas  & 
Hackney  and  Howard  Gray,  for  resjMndent 

ELLISON,  J.  This  is  an  action  on  a  fire 
Insurance  policy  in  which  plaintiff  prevailed 
In  the  trial  court  It  appears  from  the  terms 
-of  the  policy  that  plaintiff  was  a  retail  mer- 
•chant  in  a  small  town  in  Jasper  county,  and 


that  It  was  stipulated  that:  "The  assured 
shall  keep  such  books  and  last  inventory, 
and  also  last  preceding  inventory,  securely 
locked  In  a  fire-proof  safe  at  night  and  at  all 
times  when  the  building  mentioned  in  this 
policy  or  the  portion  thereof  containing  the 
stock  described  therein,  is  not  actually  open 
for  business;  or,  falling  in  this,  the  assured 
will  keep  such  books  and  Inventories  at 
night  and  at  all  such  times  in  some  place 
not  exposed  to  a  fire  which  would  Ignite  or 
destroy  the  aforesaid  building."  The  evi- 
dence showed  that  a  loss  occurred  by  fire 
about  six  months  after  the  policy  was  issued. 
It  also  showed  that  plaintiff  did  not  comply 
with  those  provisions  of  the  policy. 

Plaintiff,  In  support  of  the  Judgment  re- 
lies upon  a  waiver  of  the  provisions.  There 
was  evidence  tending  to  show  that  defend- 
ant's agent  had  been  insuring  plaintiff  for 
about  10  years,  a  great  portion  of  the  time  In 
this  defendant  company.  That  during  all 
that  time  he  told  the  agent,  and  the  agent 
knew,  that  he  did  not  have  a  safe,  and  that 
he  would  not  get  one,  and  that  he  would  not 
keep  his  books  in  a  safe,  nor  would  he  take 
them  home  at  night,  but  would  leave  them  at 
the  store.  That  he  showed  the  agent  the  kind 
of  books  he  k.ept,  and  where  he  kept  them. 
That  he  told  him  that  at  the  issuance  of  the 
present  policy,  as  well  as  before.  The  evi- 
dence further  tended  to  show  that  on  the  day 
before  the  fire  occurred  this  agent  was  in 
plaintiff's  store  and  solicited  him  to  take  out 
additional  insurance  as  he  (the  agent)  did 
not  think  what  was  then  oh  it  was  enough. 
And  that  In  this  conversation  they  talked 
about  "the  books  and  matters,"  and  the 
agent  said  to  him,  when  thus  soliciting  more 
Insurance,  that  "Ton  are  still  going  ahead, 
keeping  your  books  like  you  have  been?" 
And  he  told  him  that  he  was.  The  instruc- 
tions on  the  subject  of  waiver  were  to  the 
effect  that.  If  the  jury  believed  that  the  agent 
had  the  knowledge  thus  testified  to,  and  fail- 
ed to  cancel  the  policy,  or  to  make  any  ob- 
jection thereto.  It  was  a  waiver.  The  first 
question,  then.  Is  on  the  power  of  the  agent 
to  waive  the  provisions  In  controversy.  In 
view  of  the  rulings  of  the  courts  in  this 
state  In  the  last  few  years,  there  can  be  no 
doubt  of  the  authority  of  the  agent  He 
solicited.  Issued,  and  countersigned  the  pol- 
icy, and  collect^  premiums,  and  was  there- 
fore the  alter  ego  of  the  company.  James 
▼.  Ins.  Co.,  148  Mo.  1,  49  S.  W.  978. 

The  remaining  question  Is,  did  he  waive 
such  provisions?  We  have  already  stated  the 
evidence  In  plaintiff's  behalf  bearing  on  that 
question.  From  such  evidence.  It  appears 
that  the  agent  was  Informed  by  plaintiff, 
when  he  Issued  the  policy,  that  he  would  not 
do  what  Is  therein  provided  he  should  do; 
and  that  after  he  issued  the  policy  he  knew 
that  plaintiff.  In' keeping  with  what  he  had 
told  him,  was  not  complying  with  those  pro- 
visions. That,  on  the  day  before  the  fire, 
the  agent  saw  that  he  was  not  csmplying 
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with  those  proTlslonn,  and,  Instead  of  object- 
ing or  taking  steps  for  forfeiture,  he  solicited 
additional  Insurance.  Undoubtedly,  this  was 
sufficient  upon  which  to  base  a  finding  of 
waiver.  In  Sprlng^field  Laundry  Co.  v.  Insur- 
ance C!o.,  151  Mo.  90^  9S,  62  S.  W.  238,  74 
Am.  St.  Rep.  521,  It  was  provided  In  the 
policy  that.  If  the  property  should  be  ad- 
vertised for  sale  under  a  mortgage  thereon, 
the  policy  should  become  void.  The  prop- 
erty was  advertised,  and  the  local  agent 
knew  that  It  was,  but  he  took  no  steps  to- 
wards canceling  the  policy.  It  was  held 
that  such  nonaction,  with  that  knowledge, 
was  a  waiver  of  the  forfeiture.  In  Thomp- 
son V.  Insurance  Co.,  169  Mo.  12,  25,  68  S.  W. 
889,  It  was  held  that,  where  the  agent  of  the 
company  knew  of  additional  Insurance  not 
taken  out  In  the  manner  provided  in  the  poli- 
cy, and  did  not  object,  It  was  a  waiver  of  the 
forfeiture;  the  court  remarking  that,  if  it 
was  desired  to  rely  upon  the  forfeiture,  ac- 
tion should  have  been  taken.  So  in  Pelklng- 
ton  V.  Insurance  Co.,  65  Mo.  172,  it  was  held 
that,  if  the  agent  knew  of  additional  insur- 
ance, and  did  not  object.  It  was  a  waiver 
of  the  forfeiture  on  that  account.  And  that 
it  was  the  agent's  duty  to  express  his  dis- 
sent when  he  learned  of  cause  for  a  forfei- 
ture, If  be  intended  to  enforce  it  And  so 
we  held  in  the  recent  case  of  Folk  ▼.  Insur- 
ance Co.  (not  yet  officially  reported)  90  S. 
W.  897. 

But  it  Is  said  that,  under  the  case  of 
QlUum  &  Co.  V,  Plre  Ass'n,  106  Mo.  App. 
673,  80  8.  W.  283,  the  Judgment  in  this  case 
cannot  be  sustained.  That,  under  the  law  as 
there  stated,  all  prior  and  contemporaneous 
understandings  between  plalntifT  and  the  de- 
fendant's agent  became  merged  in  the  policy. 
On  the  other  hand,  we  are  cited  to  the  cases 
of  Bush  V.  Insurance  Co.,  85  Mo.  App.  155, 
and  Hanna  &  Co.  v.  Insurance  Co.,  109  Mo. 
App.  152,  82  S.  W.  1115,  in  support  of  the 
Judgment  These,  defendant  contends,  are 
not  in  harmony  with  the  Gillum  Case.  In 
the  Glllum  Case,  the  policy,  like  the  one  in 
contro-^ersy,  contained  the  iron-safe  clause. 
The  Judgment  was  reversed,  and  the  cause 
remanded  on  account  of  an  instruction  given 
for  the  plaintiff,  which,  in  terms,  directed 
the  Jury  to  find  for  the  plaintifF  if  before  the 
policy  was  issued  the  agent  agreed  with 
plaintiff  that  the  iron-safe  clause  would  be 
omitted  from  the  policy.  That,  as  stated  by 
the  presiding  Judge  writing  the  opinion  in 
that  case,  was  a  clear  violation  of  one  of  the 
fundamental  rules  of  law  that  all  prior  or 
contemporaneous  agreements  are  conclusive- 
ly presumed  to  be  merged  or  included  in  the 
written  contract  finally  executed.  That  in- 
struction put  the  case  to  the  Jury,  not  upon  a 
waiver  by  conduct  after  the  policy  was 
issued,  but  upon  what  was  agreed  to  before 
the  contract  was  finally  embodied  in  the 
written  policy.  That,  of  course,  could  not  be 
allowed  without  violating  "one  of  the  plain- 
est and  most  beneficial  rules  of  law."    The 


criticism  made  of  the  Instmctlcm  In  tlie  Gil- 
lum Case  is  upheld  in  IJams  v.  Insurance  Ckw 
185  Mo.  466,  490,  84  S.  W.  51.  But  neither 
the  case  of  Bush  v.  Insurance  Co.,  supra,  nor 
Hanna  &  Co.  v.  Insurance  Co.,  supra,  are  In- 
consistent with  the  Gillum  or  IJams  Cases. 
It  will  'be  observed  that  in  the  Hanna  Case 
it  was  conceded  by  the  parties  that  there  wa» 
sufficient  evidence  of  waiver  to  go  to  tbe 
Jury.  In  the  Bush  Case,  the  point  as  no-w 
presented,  was  not  suggested,  and  In  conse- 
quence the  statement  made  of  that  case  is 
not  broad  enough  to  show  certain  prominent 
facts  which  therein  appeared  in  evidence, 
which  made  of  tbe  case  one  of  waiver  as 
applied  to  contracts  of  this  nature.  Tbe 
evidence  In  tha't  case  showjed  that  tbe  agent 
delivered  the  policy  to  the  assured  and  then 
accepted  a  note  due  in  six  months  for  one- 
half  of  the  premium  and  a  check  for  tb» 
other  half,  and  that  with  knowledge  that  tbe 
assured  did  not  keep,  and  was  not  keeping;, 
an  iron  safe,  cashed  the  check  and  did  not 
return  the  note.  Thus,  a  clear  case  of  waiv- 
er was  made  out  under  the  cases  of  Spring- 
field Laundry  Co.  v.  Insurance  Ca,  Thomp- 
son ▼.  Insurance  Co.,  and  Pelklngton  ▼. 
Insurance  Co.,  supra. 

It  seems  to  us  that  the  decisions,  to  wblcb 
we  have  referred  herein,  were  all  made  In 
recognition  of  well-understood  principles  of 
law:  First  that  all  prior  and  contempo- 
raneous conversations  and  understandings 
of  the  parties  to  a  written  contract  In  the 
absence  of  fraud,  accident,  or  mistake,  count 
for  nothing  as  against  the  provisions  of  tbe 
contract  which  are  finally  reduced  to  writing. 
But  that  such  rule  is  in  no  way  contradictory 
of,  and  is  In  no  way  inconsistent  with,  the 
further  rule  that  the  obligations  of  a  written 
contract  may  be  waived  by  conduct  of  the 
parties  occurring  after  its  execution.  If  a 
contract  Includes  provisions  which.  If  not 
complied  with,  involve  a  forfeiture,  and  the 
party,  for  whose  benefit  the  provisions  were 
inserted,  knowing  the  other  party  is  not 
complrlng  with  them,  makes  no  objection 
and  acquiesces  therein,  he  waives  the  forfeit- 
ure. Authorities,  supra.  The  waiver  cannot 
rest  alone  on  the  agent's  prior  knowl- 
edge or  understanding  which  is  incon- 
sistent with  "the  writing  afterwards  made, 
for  the  contract  is  not  then  in  existnce.  It 
is  necessary  that  there  be  subsequent  con- 
duct which  is  inconsistent  with  an  intention 
to  insist  on  the  forfeiture.  If  an  agent  for 
an  insurance  company,  at  the  time  he 
solicits  the  Insurance  and  delivers  the  policy, 
is  informed  that  the  party  solicited  has  ne 
iron  safe,  and  that  he  will  not  procure  one, 
and  will  not  keep  his  books  away  from  the 
store,  yet,  after  the  policy  Is  delivered,  ac- 
cepts of  a  premium  covering  the  continuing 
risk,  and  with  such  knowledge  takes  no  ex- 
ception to  the  continued  violation  of  the  for- 
feiture provision,  and  takes  no  steps,  by  ob- 
jection or  otherwise,  in  recognition  of  his 
right  of  forfeiture,  he  will  be  deemed  to  have 
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waived  it;  for  he  therebr  causes  the  assured 
to  believe  the  forfeiture  will  not  be  Insisted 
apon.  "If  a  party,  by  his  silence,  directly 
leads  another  to  act  to  his  injury,  he  will  not 
be  permitted,  after  the  injury  has  happened, 
to  then  allege  any  thing  to  the  contrary,  for 
he.  who  will  not  speak  when  he  should,  will 
not  be  allowed  to  speak  when  he  would." 
Pelkington  y.  Insurance  Co.,  supra.  Evi- 
dence of  the  agent's  knowledge  prior  to  the 
time  of  the  execution  of  the  written  contract 
will  not  be  received  to  vary  or  alter  such  con- 
tract; but,  on  the  subject  of  waiver  of  the 
contract,  it  can,  In  a  proper  case,  be  rightly 
admitted  to  connect  with  and  aid  in  the 
proof  that  he,  after  the  execution  of  the  con- 
tract, had  knowledge  that  the  assured  was 
not  complying  with  the  forfeiture  provisions. 

Under  these  views,  obJe<5tlon8  to  testimony 
made  by  defendant  were  not  well  taken, 
and  there  was  no  error  In  giving  plaintilTs 
second  Instruction.  While  that  instruction 
refers  to  knowledge  of  defendant's  agent  be- 
fore the  policy  was  Issued,  and  that  the  agent 
was  informed  that  plaintlfT  would  continue  to 
do  as  he  had  in  the  past,  yet,  such  reference 
to  prior  knowledge  was,  for  the  purpose  of 
connecting  knowledge  of  the  same  condition 
existing  after  the  policy  was  issued  (of  which 
there  was  evidence),  and  submitting  the 
hyiwthesls  of  defendant,  with  such  knowl- 
edge, collecting  the  premium  on  the  policy 
and  allowing  it  to  run  without  objection  or 
cancellation. 

We  do  not  discover  any  error  materially 
affecting  the  merits  of  the  controversy,  and 
hence  affirm  the  Judgment.    AH  concur. 


MYTON  T.  riDBLITY  ft  CASUAI/TY  CO. 
OF  NEW   YORK. 

{Kansas    City    Court    of    Appeals.    MissoorL 

March  5,  1906.    Reheann«  Denied 

April  2,  1906.) 

1.  INBTTBANCX  —  KMPLOTEBS'   LIABIUTT  —  AT- 
TACHMENT Costs. 

Under  an  employers'  liability  insurance 
policy,  where  the  insurer  appeared  for  the  in- 
sured and  defended  an  action  against  her  in 
which  the  only  Jurisdiction  otherwise  acquired 
by  the  court  was  by  virtue  of  an  invalid  at- 
tachment, the  insurer  waived  the  objection  that 
the  liability  for  attachment  costs  was  not  in- 
cluded within  the  terms  of  the  policy. 

2.  Same— Setti-kment  of  Suit. 

Under  an  employers'  liability  insurance 
policy,  where  the  insurer  appeared  for  the  in- 
sured in  an  action  against  her,  in  which  the 
only  jurisdiction  otherwise  acquired  by  the 
court  was  by  virtue  of  an  attachment,  and  after- 
wards made  a  settlement  with  the  plaintiff  un- 
der which  judgment  was  entered  for  a  certain 
sum  and  costs,  the  insured  liecame  iMund 
for  payment  of  attachment  costs  included  in 
the  judgment,  though  the  attachment  was  in- 
Talid. 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Oray,  Judge. 

Action  by  Mary  P.  Myton  against  the 
Fidelity  &  Casualty  Company  of  New  York. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 


H.  W.  Ourrey  and  Frank  L.  Forlow,  for  ap- 
pellant. A.  E.  Spencer  and  McAntlre  & 
Scott,  for  req>ondent 

JOHNSON,  J.  Action  upon  a  policy  of 
Insnrance.  The  material  facts  are  not  dis- 
puted, and  may  t)e  stated  as  follows: 

On  October  2,  1899,  defendant  Issued  the 
policy  under  consideration  to  a  Mr.  Sully, 
the  owner  of  certain  mines  in  Galena,  Chero- 
kee county,  Kan.  Sully,  In  December  follow- 
ing, sold  the  property  to  plaintiff  and  assign- 
ed the  policy  to  her  with  the  consent  of  de- 
fendant The  undertaking  of  the  insurer, 
as  disclosed  by  the  terms  of  the  policy,  was 
to  indemnify  the  insured  "against  loss  frofti 
common-law  or  statutory  liability  for  dam- 
ages on  account  of  bodily  Injuries,  fatal  or 
nonfatal,  accidentally  suffered  within  the 
period  of  this  policy  by  any  employe  or  em- 
ployes of  the  assured  while  on  duty  at  the 
places  and  in  the  occupation  mentioned  In 
the  schedule,  hereinafter  given,  in  and  dur- 
ing the  continuance  of  the  work  described 
in  the  said  schedule." 

Among  the  provisions  of  the  policy,  these 
are  material  to  the  present  inquiry:  "If, 
thereafter,  any  suit  is  brought  against  the 
assured  to  enforce  a  claim  for  damages  on 
account  of  an  accident  covered  by  this  pol- 
icy, the  assured  shall  immediately  forward 
to  the  home  office  of  the  company  every 
summons  or  other  process  as  soon  as  the 
same  shall  have  been  served  on  him,  and  the 
company  will  at  Its  own  cost  defend  against 
such  proceeding  in  the  name  and  on  behalf 
of  the  assured  (and  pay)  the  indemnity  or 
settle  the  same,  unless  it  shall  elect  to  pay 
to  the  insured  the  Indemnity  provided  for  in 
clause  A  of  special  agreements,  as  limited 
therein."  "The  assured  shall  not  settle  any 
claim  except  at  his  own  cost,  nor  incur  any 
expense,  nor  interfere  with  any  negotiation 
for  settlement,  or  in  any  legal  proceeding, 
without  the  consent  of  the  company  previous- 
ly given  In  writing.  ♦  •  ♦  The  assured, 
when  requested  by  the  company,  shall  aid  in 
securing  information,  evidence  and  the  at- 
tendance of  witnesses,  and  in  effecting  settle- 
ments and  in  prosecuting  appeals."  "No  ac- 
tion shall  He  against  the  company  as  re- 
spects any  loss  under  this  policy  unless  it 
shall  be  brought  by  the  assured  himself  to 
reimburse  him  for  loss  actuaUy  sustained 
and  paid  by  him  In  satisfaction  of  a  Judg- 
ment," etc. 

On  May  3,  1900,  while  the  policy  was  in 
force,  a  laborer  named  Ross,  employed  In 
the  mine  by  plaintiff,  was  fatally  injured. 
Shortly  after  his  death,  his  father  and 
mother,  B.  H.  and  Sarah  Ross,  brought  suit 
In  the  district  cottrt  of  Cherokee  county, 
Kan.,  a  court  of  competent  Jurisdiction, 
against  the  assured,  alleging  in  the  petition 
filed  that  the  death  of  their  son  was  the  di- 
rect result  of  the  negligence  of  his  said  em- 
ployer. The  deceased  was  an  unmarried 
minor  and,  under  the  Kansas  law,  a  right 
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of  actl(Mi  wxch  as  that  pleaded  rested  in  hla 
parents.  The  defendant  there  (plaintiff  here) 
was  a  nonresident  of  the  state  of  Kansas, 
and  the  plaintiffs  In  that  stflt,  at  the  com- 
mencement thereof,  procured  the  Issuance  of 
a  writ  of  attachment  and  caused  the  same 
to  be  levied  by.  the  sheriff  upon  a  large 
amount  of  personal  property  owned  by  the 
defendant,  Myton,  and  used  in  the  operation 
of  the  said  mine.  The  Kansas  law  authoriz- 
ed an  attachment  in  aid  of  an  action  of  this 
diaracter,  but  required  as  a  step  preliminary 
thereto  the  filing  of  an  attachment  affidavit 
containing,  among  other  requisite  averments, 
the  statement  of  one  or  more  statutory 
grounds.  Nonresidence  In  the  state  Is  one 
of  such  grounds.  An  affidavit  was  filed,  but 
It  failed  to  allege  any  ground  for  attachment 
Nevertheless,  the  writ  was  issued,  and  de- 
fendant My  ton's  property  was  seized  and  held 
thereunder  by  the  sheriff  until  the  final  ter- 
mination of  that  suit  The  only  service  up- 
on the  defendant  Myton  was  by  publication. 
The  insurance  company  (defendant  here)  was 
notified  of  the  bringing  of  the  Kansas  suit, 
and,  conceding  that  the  liability,  if  any,  was 
one  covered  by  the  policy,  immediately  as- 
sumed entire  charge  of  the  defense.  It  took 
no  steps  to  contest  the  jurisdiction  of  the 
Kansas  court  on  account  of  the  defective  af- 
fidavit, and  filed  no  motion  or  plea  In  the  at- 
tachment proceeding,  but  answered  to  the 
merits  of  the  principal  suit  in  the  name  of 
the  defendant,  Myton,  and  thereby  entered 
her  personal  appearance.  After  the  suit  had 
been  pending  for  more  than  a  year,  the  in- 
surance 'company  entered  Into  a  stipulation 
with  the  plaintiffs  therein  for  a  settlement  of 
the  controversy,  the  terms  of  which  appear 
tn  the  Judgment,  which  the  parties  had  enter- 
ed by  consent  on  October  17,  1901.  It  Is  as 
follows:  "Now,  on  this  day,  this  cause  came 
on  for  trial,  the  plaintiffs  herein  appeared 
by  their  attorneys  ♦  *  •  and  the  defend- 
ants herein  by  •  •  •  their  attorneys,  and 
now  a  Jury  being  waived,  the  trial  of  this 
cause  was  submitted  to  the  court;  and,  there- 
upon, as  per  stipulation.  In  open  court,  It 
was  agreed  that  the  plaintiffs  should  have 
judgment  against  the  defendants  for  the  sum 
of  $700.(X)  and  the  costs  of  suit  It  Is  there- 
fore considered,  ordered,  adjudged  and  de- 
creed that  the  plaintiffs,  B.  H.  Ross  and  Sa- 
rah E.  Ross,  do  have  and  recover  of  and  from 
toe  defendant  •  •  •  Mary  Myton  the 
■nm  of  seven  hundred  dollars  and  the  costs 
of  this  suit  taxed  at  $1,201.90,  and  that  the 
attachment  lien  herein  issued  by  the  clerk 
of  this  court  upon  the  11th  day  of  October, 
1906,  be  preserved  and  continued,  and  that 
an  order  of  sale  issue,  for  the  sale  of  the 
attached  property  herein,  after  a  period  of 
thirty  days  from  this  date;  that  the  question 
of  fees  for  guarding  the  property  be  here- 
after determined  by  the  court  at  some  later 
day  of  this  term  of  this  court"  The  costs 
amounting  to  $1,201.90  were  composed  of 
these  items: 


Clerk's  costs $     28  00 

Sheriff's  costs 22  00 

Sheriff's  costs,  guard  hire 1.113  90 

Appraiser's  fees 4  00 

Printer's   fee 10  00 

Plaintiffs'    witnesses.... 24  00 

Total $1,201  90 

The  insurance  company  satisfied  the  jndc- 
ment  of  $700  on  November  11,  1901,  and  paid 
these  items  of  costs,  clerk's  costs  $28,  sherifTs 
costs  $22,  and  plaintiffs'  witnesses  $24;  bat 
refused  to  pay  the  remaining  items  of  sheriff's 
costs,  guard  hire  $1,113.90,  printer's  fee  $10, 
and  appraiser's  fee  $4.  At  the  January 
term  following,  the  court  heard  the  applica- 
tion for  an  order  retaxlng  the  sheriff's  costs 
for  guarding  the  attached  property  and  redu- 
ced the  amount  of  those  charged  to  $900.  My- 
ton, under  threat  of  having  her  property  sold 
under  execution,  was  compelled  to  pay  the 
costs  of  $914,  which  the  insurance  company 
refused  to  pay,  and  brought  the  present  suit 
to  recover  the  amount  so  expended.  The  cause 
of  action  pleaded  in  her  petition  Is  founded 
upon  the  alleged  obligation  of  defendant  to 
pay  the  costs  Incurred  In  the  attachment  pro- 
ceeding In  the  Kansas  casa  In  Its  answer, 
defendant  did  not  Interpose  any  defense  based 
upon  the  alleged  invalidity  of  the  attachment 
Hen  resulting  from  the  insufficiency  of  the  at- 
tachment affidavit  but  sought  to  escape  liabil- 
ity under  the  contention  appearing  In  the  fol- 
lowing paragraph  of  the  answer:  "That  under 
the  laws  of  the  state  of  Kansas  neither  the 
affidavit  in  attachment,  the  order  of  attach- 
ment nor  the  writ  of  attachment  constltates 
any  part  or  are  regarded  as  embraced  in  the 
pleadings  In  the  said  action  of  B.  H.  Boss 
and  Sarah  E.  Ross  against  the  said  •  •  • 
Mary  P.  Myton;  and  that  said  ancillary  pro- 
ceeding in  no  way  affected  the  Issues  be- 
tween the  said  B.  H.  Ross  and  Sarah  E. 
Ross,  •  •  •  snd  Mary  P.  Myton  In  the 
aforesaid  suit  for  the  negligent  killing  of 
their  son,  J.  H.  Ross;  and  defendant  avers 
that  under  and  by  virtue  of  the  contract  of 
indemnity  expressed  in  the  foregoing  insur- 
ance policy,  this  defendant  was  under  no 
obligations  to  defend  against  said  attach- 
ment or  to  release  the  said  defendant's, 
•  •  •  Mary  P.  Myton's,  property  from 
the  levy  of  the  said  attachment  or  to  inter- 
fere or  Intermeddle  with  the  proceeding  !■ 
re  of  the  said  B.  H.  Ross  and  Sarah  B. 
Ross  against  the  property  of  *  *  *  Mary 
P.  Myton  In  the  ancillary  proceeding  afore- 
said, and  that  no  right  of  action  accrued  to- 
the  plaintiff  by  reason  of  the  failure  (rf  tiks 
defendant  to  pay  the  amount  of  money  whtdi 
the  district  court  of  Cherokee  county,  Kan- 
sas, In  the  aforesaid  ancillary  proceeding 
taxed  against  the  said  •  •  •  Mary  P. 
Myton  for  the  care  and  preaarvation  of 
their  said  property."  A  jury  was  waived^ 
and  the  court  upon  bearing,  gave  judgm«it 
for  plaintiff,  from  which  defendant  appealed^ 

Among  the  declarations  of  law  asked  by  de- 
fendant and  refused  by  the  court  la  one  de- 
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daring  that  by  reason  of  the  Inflrmlty  in  the 
attaciiment  affidavit  the  Kansas  court  "had 
no  Jurisdiction  to  issue  an  attachment  against 
the  property,  •  •  •  and  that  the  levy 
thereon  was  wholly  void;  that  the  plaintiff, 
Mary  P.  M^^ton,  was  not  compelled  to  pay  any 
judgment  rendered  against  her  property  by 
reason  of  said  attachment;  and  that  defend- 
ant is  not  liable  under  its  contract  of  insur- 
ance and  indemnity  for  the  payment  of  the 
Judgment  rendered,"  etc.  The  argument  ad- 
vanced here  by  defendant  is  sngested  in  these 
quotations  from  the  answer  and  instruction, 
and  thus  may  be  summarized:  (1)  The  at- 
tachment was  but  an  auxiliary  proceeding 
engrafted  upon  the  principal  suit,  and  there- 
fore, even  if  properly  brought,  was  not  one 
directly  involving  the  merits  of  the  cause  of 
action,  for  which,  if  sustained,  defendant  un- 
der the  terms  of  the  policy  stood  liable.  (2) 
The  attachment  affidavit,  in  failing  to  state 
any  ground  for  attachment,  was  fatally  de- 
fective, the  court  was  without  jurisdiction  to 
issue  the  writ  of  attachment,  the  sheriff  in 
seizing  and  lx>lding  the  property  of  the  as- 
sured thereunder  was  a  trespasser,  the  Judg- 
ment sustaining  the  attachment  Hen  was  a 
nullity,  and  could  be  attacked,  either  in  a  di- 
rect or  collateral  proceeding.  Consequently, 
plaintiff  did  not  pay  the  costs  of  this  void 
proceeding  under  legal  compulsion,  but,  as  a 
mere  volunteer,  and  therefore  defendant 
should  not  be  held  liable  to  reimburse  plain- 
tiff, even  though  It  might  be  said  that  defend- 
ant's duty  under  the  policy  required  it  to  de- 
fend and  indemnify  plaintiff  against  loss  on 
account  of  a  valid  attachment  issued  in  aid  of 
a  suit  covered  by  the  policy. 

We  will  concede  for  argument,  without  so 
deciding,  that  the  questions  now  urged  may  Ije 
raised  In  a  collateral  proceeding,  such  as  the 
one  liefore  us;  that  the  attachment  affidavit 
was  so  defective  that  the  Kansas  court  was 
without  jurisdiction  to  issue  the  writ;  that 
the  caption  and  custody  of  plaintlfTs  property 
was  unlawful;  that  the  attachment  was  ancil- 
lary to,  and  not  an  Integral  part  of,  the  action 
on  the  merits;  and  that  prior  to  the  making 
of  the  settlement  agreement  the  Kansas 
court  had  no  jurisdiction  to  assess  any  of  the 
costs  incurred  under  a  void  proceeding  against 
the  attachment  defendant — and  yet,  despite 
these  concessions,  it  is  very  clear  the  judg- 
ment should  be  sustained.  Defendant  entire- 
ty ignores  the  effect  of  its  own  conduct  In 
the  assertion  of  its  contract  right,  it  took  out 
of  plaintlfTs  hands  the  defense  of  the  suit 
brought  against  her  and  assumed  and  exer- 
cised the  exclusive  management  thereof.  Ac- 
cording to  '  defendant's  contention,  plaintiff 
was  under  no  compulsion  to  appear  at  all  In 
the  Kansas  court,  for  that  tribunal  had  ac- 
Qnlred  no  jurisdiction  over  her  or  her'  prop- 
erty, but  defendant,  acting  in  plalntifTs  name, 
subjected  her  to  the  jurisdiction  of  that  court 
and.  In  pleading  to  the  merits  of  the  suit,  con- 
ceded, so  far  as  it  could,  the  validity  of  the  at- 
tadmieut  lien  asserted  against  her  property. 


Instead  of  leaving  plaintiff  free  to  obtain  the 
release  of  her  property  from  a  void  levy,  de- 
fendant, acting  under  its  assumed  right  to  con- 
trol the  entire  litigation,  in  effect  pushed 
plaintiff  aside  and  permitted  her  property  to 
remain  tied  up  for  more  than  a  year.  It 
must  be  t>orne  in  mind  that  defendant  was  not 
only  in  privity  with  plaintiff  In  that  suit,  but; 
as  between  them,  was  the  real  defendant, 
and.  In  thus  dealing  so  cavalierly  with  plain- 
tlfTs property,  we  must  assume  that  defend- 
ant was  acting  in  its  own  Interest  and  sought 
to  benefit  itself  by  using  the  Inyalidity  of  the 
attachment  proceedings  as  a  weapon  with 
which  to  coerce  the  plaintiffs  in  that  suit  Into 
a  compromise  agreement  favorable  to  defend- 
ant. But,  however  this  may  l>e,  it  Is  over- 
shadowed in  Importance  by  what  occurred  in 
the  settlement  of  that  case.  At  that  time,  the 
costs  of  ttte  attachment,  amounted  to  over 
$1,100  and  were  Increasing  dally.  The  plain- 
tiffs in  that  suit  were  confronted  with  tbo 
likelihood  of  having  to  pay  those  costs  re- 
gardless of  the  result  in  the  principal  suit 
In  this  situation,  they  very  naturally  obtained 
from  defendant,  acting  as  the  spokesman  of 
plaintiff,  the  agreement  to  free  them  from 
that  liability  as  a  part  of  the  consideration 
they  exacted  for  the  satisfaction  of  their 
claim  for  damages.  The  judgment  entered  by 
the  consent  of  the  parties  was,  in  effect,  a  ju- 
dicial pronouncement  of  the  agreement  made 
by  them.  Therefore  the  obligation  of  the 
plaintiff  here  to  pay  those  costs  rested  upon 
her  contract  merged  Into  the  judgment,  and 
was  In  nowise  affected  by  any  question  relat- 
ing to  the  validity  of  the  attachment  Hen,  nor 
by  the  fact  that  before  the  settlement  agree- 
ment was  made  the  costs  could  not  be  assess- 
ed against  her  legally;  and  defendant's  obli- 
gation to  plaintiff  became  coextensive  with 
that  of  hers  to  the  plaintiffs  In  the  Kansas 
suit  because  of  the  fact,  if  for  no  other  reason, 
that  It  negotiated  and  made  the  very  agree- 
ment, under  which  the  attachment  costs  were 
to  be  treated,  as  a  part  of  the  consideration 
for  the  satisfaction  of  the  cause  of  action. 
Thus,  defendant's  liability  to  reimburse 
plaintiff  may  be  placed  upon  two  grounds: 
(1)  By  its  course  of  conduct  preceding  the 
settlement  of  the  Kansas  suit,  as  hereinbe- 
fore outlined.  It  waived  the  objection  that  the 
liability  for  the  attachment  costs  was  not  In- 
cluded within  the  terms  of  Its  policy.  11 
A.  &  B.  Ency.  of  Law,  13;  Cement  Co.  ▼. 
Insurance  Co.,  11  App.  Dlv.  411,  42  N.  Y. 
Supp.  283;  Roby  v.  Insurance  Co.,  120  N.  Y. 
610,  24  N.  E.  808;  Fuller  v.  Casualty  Co., 
94  Mo.  App.  490,  68  S.  W.  222;  Davis  v. 
Wakeloe,  156  U.  S.  680,  15  Sup.  Ct  655, 
39  L.  Ed.  578;  Riley  v.  Insurance  Co.  (not 
yet  officially  reported)  92  S.  W.  1147;  Polk 
V.  Assurance  Co.  (not  yet  officially  reported) 
90  S.  W.  307.  And  (2)  in  the  settlement  made 
by  It  as  evidenced  by  the  consent  judgment 
It  expressly  made  these  costs  an  integral  part 
of  a  Judgment  for  the  enforcement  of  a  cause 
of  action  concededly  within  tlie  terms  of  Its 
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poHcj,  and  thereby  became  bonnd  for  tbelr 
payment  by  Ita  own  contract  Murphy  v.  Smith, 
86  Mo.,  loc.  ctt  338;  Thompeon  t.  Elevator 
Co.,  T7  Mo.  520;  Beckner  t.  McLinn,  107 
Mo.,  loc  dt  288, 17  S.  W.  819;  Bent  r.  Alex- 
ander, 15  Mo.  App.  181;  Oasler  r.  Chase,  160 
Mo.,  loc.  cit  425,  60  S.  W.  1040;  Browne  t. 
Appleman,  83  Mo.  App.  79. 

We  have  considered  other  points  raised 
by  defendant  and  And  the  record  free  from 
substantia  1  error. 

The  Jndgment  is  for  the  right  party,  and 
la  afBrmed.    All  concur. 


GILROT  y.  ST.  LOUIS  TRANSIT  CO. 

(St.  Louis  Court  of  Appeals.     HissourL 
March  27,  1906.) 

L  Carbiers — Cabe  m  Transpobtino  Passer- 

OEBS. 

A  carrier  of  passengers  is  bonnd  to  exer- 
cise the  care  a  very  prudent  person  would  exer- 
dae  under  similar  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  g{  1087-1106.] 

2.  Same — InjmtT  to   Pabsengeb  Auohtino 

noif  Stbeit  Cab. 

It  was  the  custom  of  a  street  railway  com- 
pany to  step  its  cars  to  receive  and  discharge 
XMueengers  at  a  switch,  about  fifty  feet  from 
an  intersecting  street,  though  an  ordinance  re- 
qaired  the  stopping  of  cars  for  taking  and  dis- 
diarging  passengers  after  crossing  intersecting 
streets.  A  car  on  which  a  passenger  was  rid- 
ing stopped  at  the  switch.  The  passenger,  ns- 
ing  ordinary  care,  undertook  to  alight,  and  the 
car  was  started  before  be  could  alight,  causing 
him  to  fail.  Held,  that  the  company  was  liable 
for  the  injuries  received. 

[Bid.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  S{  1228,  1229.] 

S.   APPEAI. — HABlOiBSS   EBBOB. 

Where  instructions  present  the  theory  of 
the  defense  fully,  and  are  favorable  to  the  de- 
fendant, it  has  no  ground  to  complain  that  er- 
ror was  committed  in  refusing  other  instruc- 
tions asked. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  4229.] 

Appeal  from  St  Loula  Circuit  Coart; 
O'Neill  Ryan,  Judge. 

Action  by  James  Gllroy  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

In  November,  1903,  the  defendant  operated 
street  cars  over  Grand  avenue  and  Natural 
Bridge  road.  In  the  city  of  St  Louis.  Grand 
avenue  runs  north  and  south  and  crosses 
Natural  Bridge  road  (running  east  and  west) 
at  the  southeast  corner  of  tlie  fair  grounds. 
The  defendant's  Eighteenth  street,  Cherokee 
and  Jefferson  avenue  lines  are  deflected  west 
at  this  point  on  to  Natural  Bridge  road  by 
a  switch  located  in  Grand  avenue  about  50 
feet  south  of  the  south  line  of  Natural  Bridge 
road.  Cars  running  north  on  Grand  avenue 
usually  have  to  be  stopped  or  slowed  down 
to  enable  the  motorman  to  throw  the  switch. 
On  November  1,  1903,  the  plaintiff  was  a  pas- 
senger on  one  of  defendant's  cars,  travel- 
ing north  on  Grand  avenue.  His  residence 
was  In  the  neighborhood  of  the  crossing  of 


Grand  avenue  and  Natural  Bridge  road,  and 
when  the  car  arrived  at  the  switch,  it  was 
stopped,  or  nearly  so,  and  the  plaintiff  at- 
tempted to  leave  the  car  and  fell,  or  was 
thrown  to  the  street,  and  injured.    The  suit 
is  to  recover  for  the  Injury.    It  was  brought 
against  the  St  Louis  Transit  Company  and 
the  United  Railways  Company,  and  the  ver- 
dict was  for  plaintiff  against  both  defendants. 
On  motion  of  defendant   United  Railways 
Company,    the    verdict    was    set    aside    as 
against  It  but  was  permitted  to  stand  against  ■ 
the  Transit  Company  and  It  alone  appealed. 
Plaintiff's  evidence  tends  to  show  that  It 
waa,  and  had  been  for  a  number  of  years, 
the  custom  of  the  defendant's  servants,  oper- 
ating cars  traveling  north  on  Grand  avenue, 
to  stop  the  cars  at  the  switch  for  passengers 
to  get  off  and  on,  and  that  plaintiff  had  ha- 
bitually alighted  from  cars  at  this  point  for 
several    months   prior  to  his   injury.     The 
evidence  also  tends  to  show  that  the  cars 
did  not  usually  stop  on  the  north  side  of 
Natural  Bridge  road  and  If  passengers  desir- 
ing to  get  off  at  that  point  did  not  alight 
when   the   car   stopped   at  the   switch   they 
would  be  carried  to  the  next  street  north  be- 
fore they  would  have  an  opportunity  to  leave 
the  car.     In  regard  to  the  facts  attending 
plaintiff's  injury,  his  testimony  tends  to  show 
that  Just  before  the  car  reached  the  switch 
he  gave  the  usual  signal  of  his  wish  to  leave 
the  car,  and  the  conductor,  in  response  to  the 
signal,  gave  the  motorman  a  bell  to  stop  at 
the  switch ;  that  the  car  stopped  and  plaintiff 
proceeded  to  alight;  that  two  other  passen- 
gers preceded  him,  and  reached  the  street  In 
safety,  but  when  plaintiff  reached  the  lower 
step  of  the  rear  platform,  the  car  was  started 
forward  with  a  sudden  Jerk,  causing  plaintiff 
to  fall  upon  the  street,  resulting  In  serious 
and  permanent  Injury  to  one  of  his  hlp&    De- 
fendant read  In  evidence  the  following  dty 
ordinance,  to  wit :    "Street  cars  shall  be  stop- 
ped fbr  taking  or  discharging  of  passengers 
as  follows:     Those   going  southward   shall 
stop  on   the  south  side  of  the  Intersecting 
streets;  those  going  northward  shall  stop  on 
the  north  side  of  the  intersecting  streets,"  etc. 
And  offered  evidence  tending  to  show  that  Its 
carmen  were  Instructed  and  required  to  ot>- 
serve  the  ordinance,  and  that  the  mannginc 
officers  of  the  company  had  never  given  their 
assent  to  the  discharging  of  passengers  from 
Its  north-bound  cars  running  on  Grand  avi^ 
nue  at  the  switch,  and,  if  such  was  the  prac- 
tice, they  were  wholly  Ignorant  of  It     The 
defendant's  evidence  also  tends  to  show  thnt 
the  employes  of  the  company  did  not   stop 
cars  at  the  switch  for  the  purpose  of  receiv- 
ing and  discharging  passengers,  and  further 
tends  to  show  that  the  plaintiff  did  not  sig- 
nify to  the  conductor  his  desire  to  leave  the 
car  at  the  switch;  that  the  conductor   dM 
not  give  the  motorman  a   bell  to  stop   at 
thnt  point  and  the  car  did  not  come  to  a  full 
stop,  but  the  speed  was  checked  sufflcicntly 
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to  enable  the  motorman  to  reach  am  the 
vestibule  with  a  bar  and  throw  the  switch; 
that  while  the  car  was  thus  moving  slowly, 
plaintiff  hurried  out,  descended  the  steps,  and 
stepped  off  In  the  opposite  direction  from 
which  the  car  was  movlns,  and  fell  Into  the 
street. 

Boyle  &  Priest,  for  appellant  Samest  a 
Wood,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
Error  Is  assigned  in  the  giving  of  plalntifTs 
instructions,  and  also  in  the  refusal  of  cer- 
tain instructions  asked  by  the  defendant 
PlalntUTs  instructions  are  as  follows: 

"(1)  The  court  instructs  the  Jury  that  a 
common  carrier  of  persons,  such  as  a  street 
railway  company,  carrying  passengers  for 
profit  is  bound  to  exercise  a  high  degree  of 
care  for  the  safety  of  its  passengers,  that  is, 
such  care  as  a  very  prudent  person  would 
exercise  under  similar  circumstances. 

"(2)  The  court  Instructs  the  Jury  that  it 
you  find  and  believe  from  the  evidence  that 
the  plaintiff  in  this  action  was  a  passenger 
on  one  of  the  cars  owned  and  operated  by 
the  defendants  on  the  first  day  of  November, 
1003,  and  that  the  car  upon  which  the  plain- 
tiff was  a  passenger  stopped  at  a  usual  stop- 
ping place  established  by  defendants  where 
by  custom  It  was  a  practice  for  passengers 
to  leave  the  car,  at  or  near  the  Intersection 
of  Natural  Bridge  Road  with  Grand  avenue 
of  the  city  of  St  Louis,  state  of  Missouri, 
and  that  while  the  car  was  so  stopped  plain- 
tiff attempted  to  alight  therefrom,  and  that 
while  plaintiff  was  leaving  the  said  car  and 
before  he  had  time  to  safely  leave  It  the  said 
car,  on  account  of  negligence  of  the  agent  of 
the  defendants  in  charge  thereof  started  sud- 
denly forward  causing  plaintiff  to  be  thrown 
to  tht  street  whereby  he  was  injured,  and 
that  plaintiff  was  at  the  time  exercising  ordi- 
nary care  for  his  own  safety,  then  you  should 
find  in  favor  of  the  plaintiff  and  against  the 
defendants. 

"(8)  The  court  instructs  the  Jury  that 
after  a  street  car  has  once  stopped  at  a  usual 
stopping  place  where  passengers  leave  the 
cars,  it  Is  then  the  duty  of  the  agents  in 
charge  thereof  to  exercise  a  high  degree  of 
care  to  prevent  the  starting  of  the- car  while 
any  passenger  or  passengers  are  attempting 
to  alight  therefrom.  And  if  the  Jury  believe 
from  the  evidence  that  the  plaintiff  was  a 
passenger  on  a  car  operated  by  the  defend- 
ants, and  that  the  car  stopped  on  Grand  ave- 
nue in  the  city  of  St  Louis  at  a  usual  stop- 
ping place,  and  that  while  plaintiff  was  at- 
tempting to  alight  therefrom  the  agent  or 
agents  of  the  said  defendants  In  charge  of 
Its  said  car  failed  to  exercise  a  high  degree  of 
care  to  prevent  the  starting  of  the  car  while 
the  plaintiff  was  In  the  act  of  alighting  there- 
from and  the  failure.  If  the  Jury  so  find,  to 
exercise  said  high  degree  of  care  caused 
plaintiff  to  be  injured,  and  that  plaintiff  was 
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in  the  exercise  of  ordinary  car^  then  the 
Jury  should  find  for  the  plaintiff  and  against 
the  defendants. 

"(4)  If  under  the  evidence*  and  the  in- 
structions the  Jury  find  in  favor  of  the  plain- 
tiff, yon  will  assess  his  damages  at  such  sum 
as  you  believe  from  the  evidence  will  fairly 
compensate  plaintiff  for  such  injuries,  if  any, 
as  you  find  from  the  evidence  he  sustained 
at  the  time  of  the  accident  mentioned  in  the 
evidence,  and  in  assessing  the  damages  of  the 
plaintiff,  if  the  Jury  find  in  his  favor,  yon 
will  take  into  consideration  the  nature  and 
character  of  the  injuries,  if  any,  sustained 
by  the  plaintiff  at  the  said  time,  the  pain 
and  suffering  and  mental  anguish  plaintiff 
has  endured,  if  any,  as  a  direct  result  of  his 
injuries  sustained  at  the  time  of  tlie  acci- 
dent; the  pain  of  body  and  mental  anguish 
you  believe  from  the  evidence  plaintiff  will 
suffer  in  the  future  as  a  direct  result  of  the 
injuries,  if  any,  sustained  at  the  time  of  the 
accident ;  the  reasonable  valuation  of  the  loss 
of  time,  if  any,  which  the  Jury  believe  from 
the  evidence  plaintiff  has  been  compelled  to 
lose  from  his  occupation  as  a  direct  result 
of  the  injuries  sustained  at  the  said  time; 
the  reasonable  valuation  of  the  loss,  of  time, 
if  any,  the  Jury  believe  from  the  evidence 
plaintiff  will  be  compelled  to  lose  in  the 
future  as  a  direct  result  of  his  injuries  sus- 
tained at  the  time  of  the  accident;  and  the 
reasonable  valuation  of  the  medical  service, 
if  any,  necessarily  rendered  the  plaintiff  as  a 
direct. result  of  the  Injuries  sustained  at  the 
time  of  the  accident  which  yon  believe  that 
the  plaintiff  Is  legally  bound  to  pay." 

The  first  instruction  given  for  plaintiff 
properly  declared  the  degree  of  care  a  car- 
rier of  passengers  is  required  to  exercise  for 
their  safety.  Lemon  v.  Chansior,  68  Mo.  840, 
30  Am.  Rep.  799;  Furnish  v.  Railway,  102 
Mo.  438,  IS  8.  W.  1044,  22  Am.  St  Rep.  781 ; 
O'Conneii  v.  Railway,  106  Mo.  482,  17  8.  W. 
494;  Clark  v.  Railroad,  127  Mo.  197,  29  S. 
W.  1018;  Magrane  v.  Railway,  183  Mo.  119, 
81  S.  W.  1158 ;  Posch  v.  Railroad,  76  Mo.  App. 
601 ;  Chouqnette  v.  Railway,  80  Mo.  App.  616 ; 
Muth  V.  Railway,  87  Mo.  App.  422; 
Young  V.  Railway,  93  Mo.  App.  267 ;  Tillman 
V.  St  Lonis  Transit  Co.,  102  Mo.  App.  653,  77 
8.  W.  820;  Robinson  v.  Railway,  103  Mo. 
App.  110,  77  8.  W.  493.  And  the  rule  ap- 
plies as  well  to  street  as  to  steam  railroads. 
Wlllmott  V.  Railway.  106  Mo.  686,  17  8.  W. 
490;  Jackson  v.  Railroad,  118  Mo.  199,  24 
8.  W.  192 ;  Sweeney  v.  Railway,  160  Mo.  385, 
61  8.  W.  682;  Buck  v.  Railway,  etc.,  46  Mo. 
App.  656;  Powers  v.  Railway,  60  Mo.  App. 
481;  Parker  v.  Railway,  69  Mo.  App.  54; 
Freeman  v.  Railway,  95  Mo.  App.  84;  Heyde 
V.  8t  Louis  Transit  Co.,  102  Mo.  App.  587, 
77  S.  W.  127. 

Piainticrs  second  and  third  Instructions 
are  grounded  on  the  theory,  that  notwith- 
standing the  city  ordinance  required  cars 
running  north  to  stop  on  the  north  side  of 
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Intersecting  or  cross  streets,  yet  If  It  was 
and  bad  been  tbe  cnstom  of  tbe  defendant's 
servants  operating  cars  on  Grand  avenne,  to 
stop  cars  traveling  north  at  the  switch  to 
receive  and  discharge  passengers,  and  the  car 
on  wblcb  plaintiff  was  traveling  was  stopped 
at  that  point,  and  plaintiff,  using  ordinary 
care,  undertook  to  alight,  and  the  car  was 
started  before  he  could  get  off,  causing  him 
to  fall  upon  the  street,  and  injury  resulted, 
the  defendant  was  liable.  In  McCarty  v. 
Railroad,  106  Mo.  App.  loc.  cit  601,  80  S. 
W.  8,  this  court,  through  Goode,  J.,  said: 
"If  there  was  a  usage  to  take  passengers  at 
the  switch,  the  carmen  would  have  been 
bound  to  watch  and  be  as  careful  about 
starting  there  as  at  far  crossings,  the  com- 
mon and  appropriate  localities  for  taking  pas- 
sage ;  for  then  persons  would  have  a  right  to 
board  cars,  and  the  operatives  good  reason 
to  expect  them  to  do  so.  Washington,  etc.. 
Railroad  v.  Grant,  11  App.  D.  C.  107;  Mc- 
Nulta  V.  Bucb,  184  111.  46,  24  N.  B.  631; 
West  Chicago  St  Ry.  v.  Manning,  170  111. 
417,  48  N.  B.  968;  Id.,  70  111.  App.  239."  The 
Instructions  are  in  harmony  with  the  doctrine 
of  the  McGarty  Case,  and  are  approved. 

The  court  gave  tbe  following  instructioni 
for  the  defendants: 

"(3)  If  you  find  from  the  evidence  that 
tbe  plaintiff  stepped  from  or  left  the  car 
while  tbe  same  was  In  motion,  even  though 
the  said  motion  may  have  been  slight,  and 
as  a  result  be  was  thrown  and  injured,  your 
verdict  will  be  for  tbe  defendants." 

"(7)  Tbe  court  instructs  the  Jury  that  tbe 
opinions  of  expert  witnesses  are  admissible 
in  evidence,  and  are  to  be  given  such  weight 
and  value  as  the  Jury  may  think  right  and 
proper  under  the  circumstances.  Tbe  value 
of  an  expert  opinion  depends  not  only  upon 
tbe  qualifications  and  experience  of  tbe  wit- 
ness, but  tbe  facts  which  he  takes  into  con- 
sideration and  upon  which  he  bases  his  opin- 
ion. If  the  facts  assumed,  and  which  are 
made  tbe  basis  of  the  opinion,  are  not  true 
and  are  not  established  by  the  proof,  then 
tbe  opinion  has  no  basis  upon  which  to  rest, 
and  would  be  of  no  value,  and  in  weighing 
such  opinions,  the  Jury  must  look  to  see 
wiietber  tbe  facts  assumed  by  tbe  expert  wit- 
ness are  established  by  the  proof  or  not,  and 
you  cannot  take  the  facts  assumed  by  the 
expert  witness  to  be  true  simply  because 
tbey  were  so  assumed,  but  you  must  look  to 
the  proof  to  determine  whether  they  are 
proved  or  not 

"(8)  If  you  find  from  tbe  evidence  that 
tbe  purpose  of  stopping  tbe  car  or  cars  of 
tbe  defendant  on  the  south  side  of  Natural 
Bridge  road  at  its  intersection  with  Grand 
avenue  was  [only]  to  permit  or  enable  tbe 
motorman  to  throw  the  switch  in  order  that 
his  car  might  proceed  north  or  west  as  de- 
sired, and  that  while  said  car  was  stopped 
and  tbe  motorman  was  engaged  In  throwing 
the  switch  persons  got  upon  or  got  off  the  car. 


this  does  not  establish  such  a  custom  and 
practice,  and  does  not  impose  any  duty  upon 
the  defendant  to  stop  the  car  on  which  tbe 
plaintiff  was  a  passenger  at  said  point  for 
the  purpose  of  allowing  him  to  alight;  and 
if  you  find  from  the  evidence  that  tbe  car 
was  either  stopped  or  slowed  do¥vn  and  con- 
tinuing in  motion,  however  slight  upon  the 
occasion  when  the  plaintiff  was  a  passenger 
[only]  for  the  purpose  of  enabling  the  motor- 
man  to  throw  the  switch  that  his  car  might 
proceed  north,  and  that  tbe  plaintiff  attempt- 
ed to  alight  from  said  car,  either  while  tbe 
car  was  standing  stlU  south  of  Natural 
Bridge  road,  or  moving  slowly,  and  was 
thereby  tbrown  to  the  ground  and  injured, 
plaintiff  is  not  entitled  to  recover  and  your 
verdict  will  be  for  the  defendants. 

"(12)  Tbe  burden  of  proof  is  on  the  plain- 
tiff to  show  by  the  preponderance  of  tbe  evi- 
dence that  defendant's  car  came  to  a  stop  at 
place  of  the  accident — that  while  plaintiff  was 
in  the  act  of  alighting  the  car  suddenly 
moved  forward  without  notice  to  plaintiff 
and  plaintiff  was  thrown  to  the  sti-eet  and 
injured,  and  then  plaintiff  Is  not  entitled  to 
recover  unless  he  has  shown  by  the  prepon- 
derance or  greater  weight  of  the  evidence 
that  defendant  transit  company  had  estab- 
lished by  custom  and  practice  a  stopping 
place  for  passengers  to  alight  at  tbe  place 
where  the  car  stopped  or  slowed  down  south 
of  the  switch.  And  unless  plaintiff  has  so 
shown  by  the  preponderance  of  tbe  evidence 
all  the  foregoing  facts  you  will  find  for  de- 
fendants." 

These  instructions  presented  tbe  theory  of 
the  defense  fully,  and  were  favorable  to  the 
defendant  hence  it  has  no  ground  to  com- 
plain that  error  was  committed  in  refusing 
other  instructions  asked  by  It 

The  judgment  is  afllrmed    All  concur. 


BODGBRS  T.  ST.  LOUIS  TRANSIT  OO. 

(St.   Iiouis  Court  of  Appeals.    Missouri. 
March  27.  1906.    Rehearing  De- 
nied April  10,  1906.) 

1.  STBEBT    RAII.BOADS — QFKBATIOIf    (W    CABS 

Crossing  Accidert — CoNTBiatrroBT  Keou- 

OBNCK. 

Where  plaintiff  desiring  to  cross  a  street 
car  track,  immediately  after  the  passing  of  a 
west-bound  car,  attempted  to  cross  the  track 
without  waiting  until  tbe  weet-bound  car  had 
proceeded  far  enough  to  be  out  of  bis  line  of 
vision  80  tiiat  be  could  see  a  car  approaching 
from  the  west  on  the  opposite  track  oy  which 
his  vehicle  was  struck,  and  he  was  injured  be- 
fore he  had  time  to  cross  the  track,  he  was 
guilty  of  contributory  negligence. 

[Bd.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  §f  210-216.] 

2.  Saios — Last  Clkab  C!haitce. 

Where  the  motorman  of  a  street  car  could 
have  stopped  his  car  and  avoided  a  collision 
with  pluntiff's  wagon,  if  he  had  used  reason- 
able care  and  kept  a  vigilant  watch  ahead  on 
the  first  appearance  of  danger,  plaintiff  was  en- 
titled to  recover  for  tbe  injuries  sustained,  not- 
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withstanding  he  was  guilty  of  contribntory  neg- 
ligence. 

[Ed.  Note. — For  cases  In  point.  IM  toL  44, 
Gent  Dig.  Street  Railroad,  f  219.] 

8.  TBIAIi — iNBTBTJCnONS — Odbiko  BIbbob. 

In  an  action  for  injuries  to  plaintiff  In  a 
collision  between  a  street  car  and  bis  wagon,  an 
instraction  objectionable  as  ignoring  the  de- 
fense of  contribntory  negligence  was  cured  by 
other  iostructions  that  though  defendant's 
agents  failed  to  sound  any  bell  or  gong  and  did 
not  stop  or  slow  np  the  car  and  avert  the  col- 
lision, and  did  not  keep  watch  for  persons  on 
or  anproaching  the  tracK,  and  did  not  stop  the 
car  in  the  shortest  time  and  space  possible  on 
the  first  appearance  of  danger,  still,  if  plaintiff 
saw  the  approaching  car,  or,  by  loolcing,  coald 
have  seen  the  car  in  time  to  have  kept  his 
horse  and  wagon  off  the  track,  and  aroid  the 
collision,  and  failed  to  see  or  beed  what  he 
■aw,  then  plaintiff  conld  not  recover,  etc. 

4.  Strkr  Railboads — Injubt  to  Pkbsons  on 
Tback — Last  Gleab  Chancb — Etisenci:. 
Where  two  persons  on  the  front  platform 
of  a  street  car  by  which  plaintiffs  w^on  was 
Btrack,  testified  that  they  saw  p.laintitrs  horse 
on  the  track  150  feet  distant  from  the  crossing, 
and  that  the  motorman  made  no  effort  to  apply 
the  brakes  until  the  car  had  mn  from  76  to  100 
feet  from  the  point  where  the  horse  was  first 
seen  on  the  track,  and  the  car,  after  It  atmck  the 
wagon,  did  not  run  its  length,  such  evidence 
was  suflScient  to  justify  an  inference  that  if  the 
motorman  applied  the  brakes  when  he  first  saw, 
or,  by  ^0  exercise  of  ordinary  care,  would 
have  seen,  the  horse  on  the  track,  the  car  would 
have  been  stopped  In  ample  time  to  have  avoid- 
ed the  collision. 

Aroeal  from  St  Louis  Olrcait  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Harry  D.  Rodgers  against  the  St 
Louis  Transit  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affl^ned. 

Olive  street  runs  east  and  west  through 
the  city  of  8t  Loul&  It  is  crossed  near  Un- 
ion Station  by  Nineteenth  street,  running 
north  and  south.  In  June,  1903,  the  defend- 
ant maintained  a  double  railroad  track  In 
the  center  of  Olive  street,  over  which  it  op- 
erated cars  for  the  carriage  of  passengers. 
At  low  12  on  the  night  of  June  21,  1908,  the 
plaintiff  was  driving  south  on  Nineteenth 
street  in  a  one-horse  covered  wagon.  When 
be  reached  the  south  railroad  track  in  Olive 
street,  a  car  traveling  east  struck  his  wagon 
with  such  force  as  to  throw  him  from  the 
seat  to  the  pavement,  causing  severe  Injuries 
to  his  person  and  damaging  him,  as  found 
by  the  jury,  in  the  sum  of  |2,500.  PlalntifTs 
evidence  tends  to  show  that  the  night  was 
dark  and  foggy;  that  he  was  driving  along 
in  a  trot  on  the  west  side  of  Nineteenth 
street,  near  the  curb,  and  when  he  arrived 
within  about  10  feet  of  Olive  street,  a  car 
traveling  west  came  along,  and  be  stopped 
bis  horse  with  a  sudden  jerk;  that  as  soon 
as  the  car  passed,  he  drove  on,  and,  as  his 
wagon  was  passing  over  the  south  track,  it 
was  struck  near  the  hind  wheels  by  an'  east- 
bound  car.  The  wagon  was  pushed  around, 
but  not  injured  in  the  least  Plaintiff,  how- 
ever, was  hurled  In  the  air,  and  fell  with  his 
head  In  front  of  the  rear  trucks  of  the  car, 


which,  fortunately,  had  come  to  a  standstill 
by  the  time  he  struck  the  ground. 

With  respect  to  what  took  place  at  the 
scene  of  the  accident,  plaintiff's  evidence  is 
as  follows :  "Q.  Tou  were  going  to  the  depot 
to  meet  a  train?  A.  Tes,  sir;  to  meet  an 
excursion.  *  *  *  Q.  You  looked  up  and 
down  to  see  if  there  was  cars?  A.  Yes,  sir. 
Q.  What  did  you  see?  A.  There  was  one 
pulled  across,  and  I  looked  west,  too,  and  I 
pulled  up  to  let  It  go  by.  Q.  Did  you  pull 
acrosis  behind  or  In  front  of  it?  A.  Behind 
it  •  •  •  Q.  Then  what  did  you  do?  A. 
I  started  across  the  track.  Q.  When  your 
horse  got  over  the  second  track,  did  you  see 
a  car  coming  then?  A.  I  looked  up  the  street 
and  saw  a  car — it  seemed  to  me,  looked  to 
be  100  to  125  feet  away,  and  I  whipped 
up  my  horses  and  tried  to  cross  the  traclt 
Q.  How  far  were  you  across  then?  A.  I 
guess  the  horse  had  crossed  the  track." 

On  cross-examination  plaintiff  testified  as 
follows :  "Q.  You  looked  east  and  you  looked 
west?  A.  Yes,  sir.  Q.  And  you  stopped 
about  10  feet  from  the  track?  A.  Yes,  sir. 
Q.  And  were  you  towards  the  left  hand  side 
of  the  street  or  the  rl«;ht  hand  side?  A. 
Right  band  side.  Q.  Right  back  up  against 
the  curb?  A.  Close  to  the  curb;  yes,  sir.  Q. 
There  Is  buildings  there  flush  with  the  cor- 
ner. Is  there  not?  A.  I  am  not  sure  about  it 
but  I  don't  believe  It  does.  I  think  It  Is  kind 
of  a  round  corner  there.  Q.  And  the  build- 
ings are  right  on  the  building  line  there?  A. 
Yes,  sir;  I  think  so.  Q.  So  then  you  were 
right  bank  up  against  the  right  hand  side  of 
the  curb,  that  Is,  you  were  on  the  right  hand 
side  of  the  street,  and  you  stopped  10  feet 
from  the  track?  A.  Yes,  sir.  Q.  And  the 
buildings  are  right  on  the  building  line  <h) 
that  comer.  A.  Yes,  sir.  Q.  And  there  was 
a  car  going  west  which  had  just  stopped, 
hadn't  It?  A.  Yes,  sir.  Q.  And  it  proceed- 
ed a  few  feet  when  you  attempted  to  get 
across?  A.  It  had  left  the  crossing,  going 
west  Q.  Did  you  notice  how  far  that  car 
had  gotten  up  the  street?  A.  How  far  It  had 
got  west?  Q.  Yes.  A.  It  had  left  there 
quite  a  few  feet  before  I  started,  started  to 
drive  across  the  street  Q.  You  didn't  stop 
and  look  after  that?  A.  Yes,  sir;  I  did. 
Q.  Yon  first  stopped  ten  feet  from  the  track? 
A.  Yes,  sir.  Q.  You  then  crossed  the  west 
track  and  stopped  before  entering  the  east 
track,  did  you?  A.  No,  sir.  Q.  Your  only 
stop  then  was  ten  feet  north  of  the  west-bound 
track?  A.  Yes,  sir.  Q.  And  having  looked, 
then  you  started  right  across?  A.  Yes,  sir; 
I  started  right  across  when  I  saw  there  was 
nothing  In  sight  Q.  You  didn't  see  any  car 
coming  east  on  the  east-bound  track?  A. 
No,  I  did  not  Q.  You  didn't  see  any  car  at 
all?  A.  No,  sir.  Q.  How  far  up  the  street 
could  you  see?  A.  Ob,  I  think  I  could  see, 
I  guess  I  could  see,  200  feet,  I  believe.  Q. 
And  Is  that  as  far  up  the  street  as  you 
could   see— 200   feet?    A.  I  could   see  that 
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far  that  kind  of  a  night  Q.  Yon  could  not 
aee  any  further  up  the  street?  A.  I  might 
have  seen  up  to  the  next  comer.  I  guess  I 
could." 

Witnesses,  present  at  the  scene  of  the  ac- 
cident, Introduced  by  plaintiff,  testified  that 
they  saw  him  crossing  the  street,  saw  the 
car  coming  from  the  west,  and  hallooed  to 
plaintiff  to  look  out,  but  he  had  gone  too  far 
to  turn  off  the  street,  and  whipped  up  his 
horse  In  an  effort  to  clear  the  track  hcfore 
the  car  could  arrive,  but  was  not  quick 
enough.  Two  boys  testified  for  plaintiff,  that 
they  were  riding  on  the  front  platform  of 
the  car;  that  the  car  had  no  headlight,  was 
running  at  a  rapid  rate  of  speed,  and  that 
there  was  an  electric  light  on  the  comer  of 
Nineteenth  and  Olive  streets,  directly  over 
the  horse,  and  they  could  see  the  horse  In 
the  street  when  the  car  was  half  a  block 
weet  of  the  crossing;  that  the  motorman  did 
nothing  to  stop  the  car  until  he  was  within 
about  60  feet  of  the  wagon,  when  he  com- 
menced to  turn  on  the  brake.  The  evidence 
shows  that  after  striking  the  wagon,  the  car 
ran  less  than  its  length  before  coming  to  a 
•top,  as  one  of  the  witnesses  expressed  It, 
"It  was  a  good  stop."  There  was  counter- 
Tailing  evidence  offered  on  the  part  of  the 
defendant    ..^^^ 

■'^  Boyle,  Priest  ft  Lehman,  for  appellant  B. 
B.  Wood,  for  respondent 

BIiAND,  P.  J.  (after  stating  the  facts). 
1.  There  are  two  assignments  of  error  relied 
on  for  a  reversal  of  the  Judgment  The  first 
Is  that  the  court  erred  in  refusing  defend- 
ant's Instruction  in  the  nature  of  a  demurrer 
to  the  evidence,  offered  at  the  close  of  plain- 
tiff's case.  In  support  of  this  contention,  de- 
fendant relies  upon  the  case  of  Olardlna  v. 
Ballroad,  185  Mo.  880,  84  S.  W.  928.  In  the 
Olardlna  Case,  the  plaintiff  stepped  from  be- 
hind a  car  on  to  a  parallel  track  and  was 
immediately  struck  by  a  car  traveling  in  an 
opposite  direction  from  that  traveled  by  the 
car  from  behind  which  he  had  stepped.  The 
car  by  which  Giardlna  was  struck  was  run- 
ning at  a  high  rate  of  speed,  and  the  motor- 
man  in  charge  was  guilty  of  negligence  In 
falling  to  sound  the  gong  as  he  approached 
the  crossing.  The  trial  court  sustained  a  de- 
murrer to  the  plalntlfTs  evidence,  and  the 
Supreme  Court  affirmed  this  ruling  on  the 
ground  that  the  plaintiff  was  guilty  of  negli- 
gence that  directly  contributed  to  his  Injury. 
This  ruling  supports  the  minority  oi)iulon  of 
this  court  in  Homstein  v.  TTnlted  Bailways 
Co.,  97  Mo.  App.  271,  where  (at  page  278, 
70  8.  W.  1106,  at  page  1107)  are  collected 
the  cases  in  this  state,  holding  that  a  plaintiff 
cannot  recover  when  his  own  evidence  shows 
that  he  was  guilty  of  negligence  that  direct- 
ly contributed  to  his  injury,  notwithstanding 
the  defendant  was  also  guilty  of  negligence. 
Counsel  for  appellant  cites  Green  v.  Railroad, 
90  S.  W.  806  and  Deane  ▼.  Transit  Company, 


91  S.  W.  606  (Missouri  Supreme  Court 
cases,  not  yet  officially  reported)  as  having 
approved  and  followed  the  Olardlna  case. 
The  opinions  in  these  two  cases  are  not  at 
hand,  but  we  have  no  doubt  that  the  ruling 
is  well  established  is  this  state,  that  where 
the  plaintiff's  own  evidence  conclusively 
shows  he  was  guilty  of  negligence  that  di- 
rectly contributed  to  bis  Injury,  a  verdict 
against  him  should  be  directed  by  the  court, 
although  the  evidence  shows  that  the  defend- 
ant was  also  guilty  of  negligence;  and  we 
think  that  in  this  case,  plainttfTs  own  evi- 
dence shows  that  he  was  guilty  of  negligence 
in  failing  to  remain  stationary  on  Nineteenth 
street  until  the  west-bound  car  had  proceeded 
far  enough  ts  be  out  of  his  line  of  vision, 
so  that  he  could  see  whether  or  not  a  car 
was  coming  from  the  west  on  the  other 
track,  and  too  near  to  allow  him  to  cross  the 
street  In  safety.  But  there  is  another  prin- 
ciple of  the  law  almost  universally  acknow- 
ledged, which  we  think  takes  the  plalntlfTs 
case  out  of  the  rule,  that  a  plaintiff  should 
be  nonsuited  when  his  own  evidence  shows 
that  his  negligence  concurred  with  that  of 
the  defendant  to  produce  the  Injury. 

This  principle  is  nowhere  better  stated 
than  by  Shearman  ft  Redfleld  on  Negligoice. 
It  is  as  follows:  "It  is  now  perfectly  well 
settled  that  the  plaintiff  may  recover  dam- 
ages for  an  injury  caused  by  the  defendant* a 
negligence,  notwithstanding  the  plaintiff's 
own  negligence  exposed  bim  to  the  rlak  of 
injury,  if  such  injury  was  more  immediately 
caused. by  the  defendant's  omission,  after  be- 
coming aware  of  the  plaintiff's  danger,  to 
use  ordinary  care  for  the  purpose  of  avoid- 
ing Injury  to  him.  We  know  of  no  ooart  of 
last  resort  in  which  this  rule  is  any  longer 
disputed;  although  the  same  rule,  In  sub- 
stance, but  inaccurately  stated,  has  been 
made  the  subject  of  strenuous  controversy. 
But  furthermore,  the  plaintiff  should  recover, 
notwithstanding  his  own  negligence  exposed 
him  to  the  risk  of  hijuiy,  if  the  injury  of 
which  he  complains  was  more  Immediately 
caused  by  the  omission  of  the  defendant, 
after  having  such  notice  of  the  plaintiff's 
danger  as  would  put  a  prudpnt  man  upon  his 
guard,  to  use  ordinary  care  for  the  purpose 
of  avoiding  such  Injury.  It  is  not  necessary 
that  the  defendant  should  actually  know  of 
the  danger  to  which  the  plaintiff  is  exposed. 
It  is  enough  If,  having  sufficient  notice  to 
put  a'pradent  man  on  the  alert  he  does  not 
take  such  precautions  as  a  prudent  man 
would  take  under  similar  notice.  This  role  is 
almost  universally  accepted.  The  most  reck- 
less persistence,  on  the  part  of  one  exposed 
to  danger,  will  not  Justify  another  In  con- 
sciously refraining  from  using  ,care  to  avoid 
Injury  to  him.  This  qualification  of  the  doc- 
trine of  contributory  negligence,  often  called 
'the  rule  In  Davies  ▼.  Mann,'  from  the  lead- 
ing case  on  this  subject  has  been  mn(A  criti- 
cised.   But  those  criticisms  turn  mainly  upon 
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tbe  language  ased  bj  Baron  Parke  in  that 
caae^  which  Is,  perhaps,  too  broad,  and  which 
has  not  been  here  adopted ;  although  It  has 
been  literally  repeated  in  tbe  highest  court 
of  England,  as  well  as  in  that  of  the  United 
States.  It  is  possible,  too,  that  the  applica- 
tion of  the  principle  in  Davies  t.  Mann  was 
erroneous;  but  that  does  not  affect  the  va- 
lidity of  the  principle  which  lay  at  the 
foundation  of  that  case.  That  principle  is 
that  tbe  party  who  has  the  last  opportunity 
of  ayolding  accident,  is  not  excused  by  the 
negligence  of  any  one  else.  His  negligence, 
and  not  that  of  the  one  first  in  fault,  is  the 
sole  proximate  cause  of  the  Injury."  1 
Shearman  &  Redfleld  on  Negligence  (5th 
Bd.)  {  99. 

This  statement  of  the  principle  is  approv- 
ingly quoted  by  this  court  in  Klockenbrink  v. 
Railroad,  81  Mo.  App.  loa  cit  866;  and  the 
opinion  of  this  court  was  approved  and  tbe 
principle  declared  to  be  the  settled  law  ot 
tbe  Supreme  Court  in  Klockenbrink  t.  Ball- 
road,  172  Mo.  678,  72  S.  W.  900.  Bxpresslons 
are  to  be  found  In  some  recent  opinions  of 
the  Supreme  Court  which  seem  to  qualify  or 
restrict  the  application  of  this  principle,  but 
there  Is  no  case  to  be  found  in  our  Supreme 
Court  reports  that  authoritatively  overturns 
or  In  anywise  weakens  this  salutory  principle 
of  the  law.  The  plaintiff's  evidence  tends  to 
show  that  had  the  motorman  discharged  the 
duty  he  was  under,  both  at  common  law, 
and  under  the  ordinance  offered  in  evidence, 
to  keep  a  watch  ahead  and  on  the  first  ap- 
pearance of  danger  use  reasonable  care  to 
check  or  stop  bis  car  to  avoid  colliding  with 
plaintiff's  wagon,  the  accident  would  not  have 
happened.  We  think,  on  this  evidence,  plain- 
tiff was  entitled  to  have  bis  case  submitted 
to  the  Jury. 

2.  Tbe  second  assignment  is  that  the  court 
erred  in  giving  the  following  instruction  for 
plaintiff:  "(1)  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
the  plaintifkwas  driving  on  Nineteenth  street 
of  the  city  of  St  Louis,  on  the  21st  day  of 
Jnne,  1908,  and  that  while  he  was  crossing 
tbe  tracks  of  the  defendant,  the  St  Louis 
Transit  Company,  at  the  intersection  of  Nine- 
teenth street  with  Olive  street  of  the  said 
city,  plaintiff's  vehicle  was  struck  by  a  car 
operated  by  the  defendant  tbe  St  Louis 
Transit  Company,  on  account  of  the  failure 
of  the  motorman  of  the  said  defendant  to 
nse  ordinary  care  in  stopping  the  snid  car 
with  the  means  and  appliances  at  hand  and 
with  safety  to  the  passengers  upon  the  first 
appearance  of  danger  to  the  said  plaintiff, 
whereby  the  said  plaintiff  was  injured,  then 
they  should  find  in  favor  of  the  plaintiff  and 
against  the  said  defendant  unless  they  be- 
lieve that  the  plaintiff. himself  was  guilty  of 
negligence  at  the  said  time  and  place." 

Tbe  instruction  Ignores  the  defense  of  con- 
tributory negligence  pleaded  in  the  answer, 
but  we  think  this  omission  was  cured  by  tbe 


following  Instructions  given  for  defendant: 
"(10)  Although  the  jury  may  find  from  the 
evidence  that  defendant's,  tbe  St  Louis 
Transit  Company's  agents  In  charge  of  the 
car  did  fall  to  sound  any  bell  or  gong 
on  said  car,  and  did  not  stop  or  slow  up  said 
car  and  avert  tbe  collision,  and  did  not  keep 
a  watch  for  persons  on  or  approaching  the 
track,  and  did  not  stop  tbe  car  in  the  shortest 
time  and  space  possible  after  the  first  ap- 
pearance of  danger,  still.  If  you  find  from  tbe 
evidence  that  plaintiff  saw  the  approaching 
car,  or,  by  looking,  could  have  seen  said  car 
in  time  to  have  kept  the  horse  and  wagon  off 
the  track  and  avoid  the  collision,  and  failed 
to  see  or  heed  what  he  saw,  then  the  plain- 
tiff cannot  recover  and  your  verdict  must 
be  for  the  said  defendant  (11)  If  the  Jury 
find  from  the  evidence  that  the  plaintiff's  al- 
leged injuries  were  caused  by  the  mntual  and 
concurring  negligence  of  plaintiff  and  the  de- 
fendant's, the  St  Louis  Transit  Company's 
motorman  in  charge  of  said  car,  and  that  tbe 
negligence  of  either,  without  the  concurrence 
of  the  negligence  of  the  other,  would  not  have 
caUted  the  Injury,  then  your  verdict  must  be 
for  the  said  defendant  (12)  If  tbe  jury  be- 
lieve from  the  evidence  that  plaintiff  was 
driving  a  wagon  south  on  Nineteenth  street 
and  that  Nineteenth  street  was  crossed  by 
the  railroad  tracks  of  tbe  defendant  St 
Louis  Transit  Company,  laid  In  Olive  street 
then  It  was  the  duty  of  plaintiff,  In  approach- 
ing said  street  railway  tracks  to  look  in  the 
direction  from  which  the  car  was  approach- 
ing and  also  to  listen  for  the  purpose  of  as- 
certaining whether  a  car  was  approaching  or 
not  and  if  he  found  by  such  means  that  a 
car  was  approaching  so  near  that  there  was 
danger  of  a  collision,  then  it  was  the  plaln- 
tifTs  duty  to  stop  before  going  upon  tbe  track 
and  let  the  car  pass  without  delay  or  hin- 
drance; and  If  the  Jury  find  from  the  evi- 
dence that  the  plaintiff  failed  to  look  or 
listen,  or  if  he  looked  or  listened,  that  be 
failed  to  heed  what  be  saw  or  heard,  and  to 
stop  his  horse  and  keep  off  the  track,  and 
that  said  failure  directiy  contributed  to  plain- 
tiff's alleged  injuries,  then  the  plaintiff  can- 
not recover  and  your  verdict  must  be  for  the 
defendant" 

With  these  instructions  before  them,  tbe 
Jury  could  not  have  lost  sight  of  the  defense 
of  concurring  or  contributory  negligence. 
Plaintiff's  instruction  correctly  declares  the 
principle  of  what  is  commonly  called  the 
"last  fair  chance  doctrine"  and  was  appropri- 
ate under  the  evidence  in  the  case.  It  Is  in- 
sisted, however,  that  as  there  is  no  evidence 
In  the  record  that  the  car  could  have  been 
stopped  sooner  than  It  was,  or  as  to  the  dis- 
tance in  which  it  could  have  been  stopped.  It 
was  improper  to  submit  to  tbe  Jury  to  find 
whether  or  not  the  car  could  have  been  stop- 
ped In  time  to  have  avoided  the  injury.  The 
two  witnesses,  on  the  front  platform  with  the 
motorman,  testified  tbat  they  saw  the  horse 
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on  the  track  one-half  block  (156  feet)  distant 
from  the  crossing.  If  they  saw  the  horse,  the 
motorman  also  saw  him  or  wonld  bare  seen 
him,  If  he  had  looked,  as  It  was  bis  duty  to  do. 
These  two  witnesses  also  testified  that  the 
motorman  did  not  begin  to  apply  the  brakes 
until  the  car  had  run  from  7S  to  100  feet 
from  the  point  where  they  first  saw  the  horse 
on  the  track;  and  all  the  evidence  shows 
that  the  car  did  not  run  Its  full  length  after 
It  struck  the  wagon.  On  this  evidence,  the 
Inference  is  irresistible  that  had  the  motor- 
man  applied  the  brakes  when  he  first  saw,  or 
by  the  exercise  of  ordinary  care  would  have 
seen  the  horse  on  the  track,  the  car  would 
have  been  stopped  In  ample  time  to  have 
avoided  the  collision. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  Judgment  Is  affirmed.    All  concur. 


EBLLEY  ▼.  LAWRENCE  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  2. 
March  29.  1906.) 

1.  Master  and  Sebvant— iNJtrBQES  to  Sebv- 
ANT— Appliahoes— Use. 

While  a  master  is  bound  to  use  reason- 
able care  and  prudence  in  providing  his  servants 
with  suitable  appliances,  he  la  not  liable  for 
Injuries  to  servants  caused  by  their  negligent 
use  of  the  appliances  supplied. 

2.  SAITB— CONTBIBUTOBT  Neoliobnce— Pbozi- 
ifATB  Cause. 

A  servant,  knowing  that  a  wooden  railing 
along  a  viaduct  l>etween  two  buildings  was  m- 
tended  merely  to  disclose  the  sides  of  the 
platform,  and  not  for  persons  to  sit  on,  negli- 
gently attempted  to  sit  on  sacli  railing  while 
talking  to  a  customer.  The  railing  broke,  caus- 
ing the  injuries  complained  of.  In  an  action 
at^iinst  the  master  therefor,  there  was  no  evi- 
dence that  the  part  of  the  viaduct  intended  to 
be  used  for  travel  was  defective  in  any  man- 
ner, as  alleged  in  the  complaint.  Belli,  that 
the  servant's  contributory  negligence  was  the 
proximate  cause  of  his  injury. 

Error  from  Circuit  Court,  Daviess  County ; 
J.  W.  Alexander,  Judge. 

Action  by  J.  F.  Kelley  against  M.  W. 
Lawrence  and  others.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

This  cause  Is  here  upon  a  writ  of  error 
sued  out  by  the  plaintiff  for  the  purpose  of 
having  the  Judgment  and  proceedings  of  the 
Daviess  county  circuit  court  in  the  aiiove  cause 
reviewed  by  the  court.  This  is  an  action  for 
personal  Injuries,  and  is  predicated  upon  sub- 
stantially the  following  state  of  facts:  On  the 
22d  day  of  March,  A.  D.  1900,  and  prior, 
defendants  M.  W.  Lawrence  and  John  J. 
Enyeart  were  engaged  in  the  sale  of  hard- 
ware, implements,  buggies,  etc.,  at  Gallatin, 
Daviess  county,  Mo.  The  hardware  was  kept 
In  the  first  fioor  of  the  building  on  the  east 
Bide  of  the  square,  and  the  buggies,  after 
being  uncrated  and  ready  for  sale,  were 
kept  in  the  second  story  of  the  building 
across  the  alley  some  16  feet  from  the  main 
store  building.  This  room  was  known  and 
used  as  the  bnggy  salesroom.  In  the  lower 
part  of  this  last-mentioned  building  was  k^t 


Implements  of  various  kinds.  The  entrance 
to  the  salesroom  was  had  by  porch  and  steps 
at  the  east  end  of  the  hardware  room  con- 
necting with  viaduct  and  this  viaduct  ex- 
tending from  said  storeroom  building  to  the 
salesroom,  across  the  16-foot  alley  before 
mentioned.  This  viaduct  or  passageway  was 
built  and  used  for  a  passage  or  walkway  from 
said  main  store  building  to  the  buggy  room 
for  the  purpose  of  employes  of  said  defend- 
ants engaged  In  the  showing  and  selling  of 
the  buggies  to  make  use  thereof  in  passing 
to  and  fro  with  customers.  It  had  been 
erected  as  early  as  1898,  during  the  oc- 
cupancy of  a  Mr.  Pierce,  and  was  built  by 
the  use  of  three  stringers  or  sleepers  running 
across  the  alley  from  the  stairway  to  the 
building  In  which  the  buggies  were  situa- 
ted. A  fioor  about  four  feet  In  width  of 
pine  lumber  being  placed  upon  these  sleep- 
ers and  a  railing  or  banister  of  2x4  pine  lum- 
ber about  2%  feet  high  being  placed  <m  eltlier 
side  thereof.  It  was  not  fastened  at  the  stair- 
way. It  had  been  nailed  to  an  upright  piece 
on  the  implement  building  and  was  fasten- 
ed In  the  middle  by  being  nailed  to  an  up- 
right piece  running  from  said  sleepers.  It 
was  about  16  feet  from  this  viaduct  to  tbe 
surface  of  the  alley  below.  This  alley  had 
been  macadamized,  at  least  a  large  anaonnt 
of  rock  had  been  placed  therein  prior  to  tbe 
date  of  plaintiff's  Injury.  Tbe  buildings  and 
viaduct  before  mentioned  were  the  property 
of  defendant,  Thomas  Craln  and  leased  by 
him  to  tbe  defendants,  Lawrence  &  Eh»- 
yeart  On  the  22d  day  of  March,  1900,  tbe 
two  last-named  defendants  employed  tbe 
plaintiff  as  general  salesman  for  hardware. 
Implements,  and  buggies.  Plaintiff  continued 
In  said  defendants'  employ  until  the  16th  day 
of  July,  1900,  at  which  time  be  went  wltb 
Mr.  Cyrus  Musselman  trota  the  general 
salesroom  to  the  buggy  room,  by  means  of  a 
viaduct  before  mentioned,  tor  the  purpoae  of 
showing,  and  If  possible  selling  to  Mr.  Mnasel- 
manabuggy.  After  examining  tbe  buggies,  re- 
maining In  the  buggy  room  from  10  to  20  mlnr 
ates  In  so  doing,  Mr.  Musselman  proposed  ex- 
changing his  old  bngy  for  one  shown  him  by 
plaintiff.  Mr.  Musselman  and  plaintiff  start- 
ed to  leave  the  buggy  room  by  means  of  the 
viaduct;  upon  reaching  the  viaduct  plalntifl 
halted,  and  while  discussing  the  buggy  deal 
with  Mr.  Musselman,  started  to  sit  down, 
or  did  sit  down,  he  is  not  positive  which,  up- 
on the  railing  on  the  south  side  of  this  via- 
duct, and  while  making  use  of  the  viaduct  In 
that  manner,  the  railing  or  banister  gave 
away,  plaintiff  and  railing  or  banister  fall- 
ing from  said  viaduct  to  the  surface  of  tlM 
alley  below,  by  reason  of  which  fall  be  was 
injured.  The  negllgoice  complained  of  Is  thus 
stated  m  the  petition:  "That  on  the  16tb  day 
of  June,  1900,  defendant,  Thomas  Grain  was 
the  owner  of  the  buildings  occupied  by  said 
defendants,  Lawrence  &  Enyeart  In  conduct- 
ing their  said  business,  and  was  for  a  long 
time  prior  and  a  long  time  after  said  date  the 
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owner  thereof,  and  the  landlord  and  lessor  of 
Bald  Arm  for  the  said  purpose  of  conducting  said 
business.  That  It  was  the  duty  of  said  Grain 
as  said  landlord  and  lessor,  and  the  defend- 
ants, Lawroice  &  Bnyeart,  as  well,  to  put  the 
said  premises  and  keep  the  same  in  reason- 
ably safe  condition  for  the  purpose  and 
use  for  which  they  were  let  to  and  used 
by  said  defendants,  Lawrence  &  Enyeart, 
their  agents  and  servants.  That  the  build- 
ings occupied  and  used  by  said  last-nam- 
ed defendants,  Lawrence  &  Enyeart,  In 
conducting  their  said  business  consisted  of 
two  two-story  buildings  with  a  stone-paved  al- 
ley or  passageway  between  the  same  That 
the  1^>per  stories  of  the  said  two  buildings 
were  used  by  said  defendants  as  storage  and 
salesrooms  In  and  about  their  said  business, 
and  connection  was  had  and  passage  was 
made  from  one  to  the  other  of  said  upper 
story  rooms  of  said  buildings  by  means  of 
a  wooden  viaduct,  bridge,  or  passageway 
placed  there  for  that  purpose  and  so  main- 
tained and  used  by  said  defendants  as  owner 
and  lessor  and  users  and  tenants  as  aforesaid. 
That  It  was  the  duty  of  said  defendants 
Lawrence  &  Enyeart,  and  of  said  Grain  as 
well,  to  see  that  said  viaduct,  bridge,  or  pass- 
sageway  was  in  a  reasonably  safe  condition, 
for  which  It,  as  they  and  each  of  them  well 
knew,  it  was  to  be,  and  was  so  used,  and  to 
ke^  the  same  in  such  reasonably  safe  condi- 
tion for  such  use.     That  plaintlfT  was  in  the 

month ,  1900,  and  a  short  time  prior  to 

the  leth  day  of  June,  1900,  employed  by  de- 
fendants, Lawrence  &  Enyeart,  as  clerk  and 
salesman  In  and  about  their  said  business, 
and  entered  upon  the  discharge  thereof. 
That  on  the  said  leth  day  of  June,  1900,  the 
said  viaduct,  bridge  or  passageway  was  in  a 
rotten,  unsafe,  and  dangerous  condition  for 
use  for  the  purpose  for  which  It  was  let  and 
used,  which  rotten,  unsafe,  and  dangerous 
condition  all  of  said  defendants  well  knew, 
or  1^  the  exercise  of  reasonable  diligence 
might  and  would  have  known.  •  •  •  That 
the  part  thereof  which  by  reason  of  Its  said 
condition  gave  way  and  caused  plaintiff's 
falls  as  aforesaid,  was  the  guard  rail  or  banis- 
ter and  rotten  parts  thereon  unknown  to 
plaintiff,  all  of  which  were  rotten.  Insecurely 
fastened  and  unsafe." 

To  this  charge  of  negligence  the  defendants 
filed  the  following  answer:  "Gome  now  de- 
fendants and  for  their  amended  answer  to 
plalntifTs  petition  herein  deny  each  and  every 
allegation  therein  contained.  Further  an- 
swering, defendants  say  that  plaintiff's  In- 
juries, if  be  was  injured,  was  caused  by  the 
breaking  of  a  certain  guide  rail,  built  of  light 
two  by  four-inch  pine  stuff,  the  purpose  thereof 
being  to  mark  the  sides  of  a  certain  bridge  or 
viaduct  constructed  across  the  alley,  and  con- 
necting the  store  or  salesroom  in  which  de- 
fendants Lawrence  &  Enyeart  were  doing 
business  and  the  wareroom  in  which  their 
surplus  stock  was  stored;  that  said  bridge 
or  Tladact  was  built  safely  aa  a  passway  be- 


tween said  storeroom  and  wareroom;  that 
said  guide  rail  was  not  built  to  set  on  or  lean 
against,  but  was  built  and  solely  Intended  as 
a  guide  rail  to  mark  the  sides  of  said  bridge 
or  viaduct  to  prevent  persons  thereon  from 
walking  thereoff;  that  plaintiff  had  been 
employed  for  a  long  time,  to  wit,  about  six 
months  by  said  defendants,  Enyeart  &  Law- 
rence; that  during  all  of  that  time  he  bad 
worked  In  and  about  said  premises  and  well 
knew  that  said  guide  rail  was  built  solely  for 
the  purpose  of  preventing  persons  on  said 
bridge  or  viaduct  from  walking  thereoff,  and 
solely  to  mark  the  sides  thereof,  and  well 
knew  that  said  guide  rail  was  not  built  or 
intended  as  a  seat  to  sit  upon,  or  to  bear 
weight;  that  said  plaintiff  had  daily  oppor- 
tunity to  see  and  observe  said  guide  rail;  that 
be  knew  or  by  the  use  of  ordinary  care  might 
have  known  the  condition  thereof;  and  that 
the  defects  therein,  if  any,  were  fully  appar- 
ent to  him;  that  his  opportunity  for  known- 
Ing  the  condition  thereof  was  equal  to  that  of 
defendants',  and  that  at  the  time  of  the  in- 
Jury,  If  any,  plaintiff  was  sitting  and  bearing 
his  weight  on  said  rail,  well  knownlng  at  the 
time  that  it  was  not  constructed  for  or  in- 
tended for  that  purpose.  And  for  further  an- 
swer defendants  say  that  plalntifTs  injuries, 
if  any  he  received,  were  due  to  and  caused  by 
plaintiff's  own  negligence,  carelessness,  and 
want  of  due  care  contributing  thereto.  And, 
having  fully  answered,  defendants  ask  to  go 
hence  with  their  costs  In  this  behalf  laid  out 
and  expended." 

It  Is  unnecessary  to  give  a  detailed  state- 
ment of  the  testimony.  It  will  suflBee  in  or- 
der to  dispose  of  the  legal  propositions  pre- 
sented, to  say  that  the  testimony  of  plaintiff 
tended  to  establish  the  facts  as  heretofore 
indicated,  upon  which  this  action  was  predi- 
cated. It  Is  conceded  by  plaintiff  in  error 
that  the  plaintiff  testified  in  this  cause  sub- 
stantially as  follows,  as  to  this  accident: 
He  said:  "In  standing  there  talking  to  Mr. 
Musselman  about  the  buggies  I  backed  up 
against  the  banister  and  I  started  to  sit  down 
and  may  have  got  down  •  •  •  gtill  talk- 
ing, you  understand,  not  thinking  that  I  was 
going  and  over  it  went  I  went  over  back- 
wards into  the  all^.  •  •  •  I  could  not 
say  positively  that  I  sit  on  the  railing.  I 
know  I  started  to  sit  down  and  may  Iiave  got- 
ten my  weight  on  the  railing.  I  was  talk- 
ing to  Mr.  Musselman  about  the  buggy  deal 
and    was    not    thinking    of    anything    else. 

•  •  •  I  never  looked  to  see  whether  the 
banister  was  cracked  or  split  If  I  had  taken 
the  pains  to  have  examined  it,  I  could  have 
seen,  but  I  never  thought  aboqt  doing  It 

•  •  •  I  don't  absolutely  know  whether  I 
sat  down  on  the  banister  or  not  Enow  I 
started  to  and  that  it  broke.  •  •  *  I 
know  I  started  to  sit  down  and  might  have 
gotten  my  weight  on  the  banister.  Would  not 
swear  that  I  did  not  •  •  *  About  selling 
that  buggy  was  what  I  had  in  my  mind. 

•  *    *    There  was  nothing  bidden  about 
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It  that  I  coQld  not  have  seen  if  I  bad  wanted 
to  examine  It  Bat  I  did  not  do  it  Supposed 
that  tbe  place  was  safe.  It  was  not  absolute- 
ly necessary  for  me  to  sit  down  there  in  dls- 
<<barglng  my  duties.  It  is  true  that  they 
were  not  paying  me  a  salary  to  go  out  there 
and  sit  on  that  railing.  I  did  not  know  any* 
thing  almutwhetheritwas  put  there  to  sit  on. 
Of  course,  it  was  not  put  there  for  a  seat 
Did  not  think  about  that  Was  not  discuss- 
ing in  my  mind  as  to  whether  this  thing  was 
put  there  to  sit  on  or  not  to  sit  on.  The  fact 
is  that  it  was  there  and  I  backed  up  against 
it  to  sit  down  on  it  just  like  any  other  man 
would  have  done  under  the  same  circumstan- 
ces. I  know  and  you  know  that  any  other 
man  would  hare  done  Just  as  I  did  under  the 
same  circumstances.  •  ♦  •  Nobody  direct- 
ed me  to  sit  down.  I  did  not  direct  myself. 
•  •  •  I  Just  simply  backed  up  against  It 
like  that  and  it  struck  me  along  here,  and 
I  was  talking  buggy.  And  I  may  have  got 
down;  I  don't  say  ttiat  I  did  or  did  not  sod 
I  went  down." 

At  the  close  of  plalntttTB  evidence  the  court 
sustained  a  demurrer  to  tbe  evidence,  as  re- 
quested by  defendants,  and'  Instructed  the 
Jury  that  plaintiff  was  not  entitled  to  re- 
cover. Plaintiff  took  a  nonsuit  with  leave 
to  move  to  set  the  same  aside  and  Judgment 
was  rendered  in  favor  of  defendants.  Plain- 
tiff In  proper  time  filed  his  motion  to  set  aside 
the  Judgment  of  nonsuit  and  for  a  new  trial, 
which  motion  was  by  the  court  overruled. 
TJpon  the  Judgment  as  heretofore  indicated 
plaintiff  sued  out  of  this  court  a  writ  of  error, 
and  the  cause  is  now  before  us  for  considera- 
tion. 

C.  W.  Bolster  and  Harber  &  Knight,  for 
plaintiff  In  error.  Boyd  Dudley,  for  defend- 
ant in  errcHT. 

FOX,  J.  (after  stating  the  facts). 
The  record  in  this  case  presents  for 
our  consideration  but  one  legal  proposi- 
tion, and  that  is  in  respect  to  the  action  of 
the  court  in  sustaining  the  demuiTer  to  the 
evidence  interposed  by  defendants  at  the 
close  of  plaintiff's  case.  Plaintiff  In  this  ac- 
tion seeks  to  recover  damages  for  personal 
injuries  received  while  in  the  employ  of  de- 
fendants by  the  use  of  a  viaduct  provided  by 
defendants  in  the  transaction  of  their  busi- 
ness. This  viaduct  or  passageway  was  used 
by  defendants  for  a  passage  or  walkway  from 
their  main  store  building  to  the  buggy  room; 
it  was  built  across  an  alley  or  open  space 
about  16  feet  and  was  used  by  the  anploy^s 
of  the  defendants  in  going  to  and  from  the 
main  building  to  the  room  in  which  buggies 
were  kept  in  showing  and  selling  to  custom- 
ers buggies  located  in  that  room.  It  was 
erected  in  1898  during  the  occupancy  of  the 
premises  by  a  Mr.  Pierce;  it  was  built  by  the 
use  of  three  stringers  or  sleepers  running 
across  tbe  alley  to  tbe  storeroom  or  building 
in  which  the  buggies  were  situated.  The 
floor  of  this  viaduct  was  about  four  feet  In 


width,  being  made  of  pine  lumber  placed  up- 
on these  sleepers  or  stringers,  and  there  was 
placed  on  either  side  of  the  viaduct  a  railing 
or  banister,  made  of  two  by  four  pine  Inmber 
and  this  banister  or  railing  was  about  two 
feet  and  a  luUf  tiigh.  Plaintiff  on  the  day 
that  he  was  injured,  went  with  Mr.  Mussel- 
man  from  the  salesroom  to  the  buggy  room 
over  this  viaduct  for  the  purpose  of  showing 
and  selling  liim  a  buggy;  they  were  in  tbe 
buggy  room  a  short  time  and  started  to  leave 
it  returning  by  way  of  the  viaduct  Upon 
reaching  the  viaduct,  plaintiff  still  talking  to 
Mr.  Musselman  about  the  buggies,  undertook 
to  sit  down  or  at  least  started  to  sit  dovni 
upon  the  banister  or  railing  on  one  of  tbe 
sides  of  the  viaduct  tbe  banister  or  railing 
not  being  sufBcient  to  support  bis  weight 
gave  way,  receiving  injuries  of  wbicb  lie  Is 
complaining  in  the  petition  filed  in  tbla  cause. 
Upon  ttiis  state  of  facts  we  are  simply  con- 
fronted with  the  question  as  to  whether  tbe 
trial  court  properly  or  improperly  sustained 
the  demurrer  to  tbe  evidence  Intopoeed  la 
this  cause. 

We  have  carefully  considered  the  disclo- 
sures of  the  record  l>efore  us  and  have  read 
In  detail  ail  of  the  testimony  developed  at 
the  trial,  and  we  are  unable  to  conceive  npon 
what  theory  plaintiff  can  maintain  this  ac- 
tion, and  tiave  reached  the  conclusion  tbat 
the  court  very  properly  sustained  tbe  de- 
murrer to  the  evidence.  It  will  be  observed 
that  in  the  statement  of  tbe  cause  In  tbe 
petition  that  the  plaintiff  aUeges  that  this 
viaduct  was  rotten  and  unsafe  and  by  reason 
of  the  negligence  of  defendants  in  falling  to 
keep  it  in  proper  repair  the  plaintiff  recelTed 
the  injuries  complained  of;  bat  when  we 
reach  the  testimony  upon  which  the  plaintUf 
seeks  a  recovery  the  record  Is  absolutely  si- 
lent as  to  any  defect  in  the  viaduct  which 
caused  his  injuries,  except  the  defect  in  the 
banister  or  railing.  It  Is  not  pretended  in 
this  case  that  the  injuries  complained  of  re- 
sulted from  any  defective,  rotten,  or  unsafe 
condition  of  the  part  of  this  viaduct  upon 
which  plaintiff  had  to  walk  in  order  to  reach 
the  buggy  room  or  In  returning  from  it  but 
It  Is  earnestiy  urged  tbat  be  is  entitled  to 
recover  by  reason  of  the  defective  condition 
of  the  banister  or  railing  which  gave  way, 
under  the  circumstances  detailed  by  him  in 
his  testimony.  There  is  no  dispute  as  to  the 
rules  of  law  applicable  to  tbe  relation  of 
master  and  servant  Tbe  law  upon  that  buI>- 
Ject  is  firmly  established  by  the  uniform  and 
unbroken  line  of  decisions  In  this  state.  That 
it  is  the  duty  of  the  master  to  use  reasonable 
care  and  prudence  for  the  safety  of  those  In 
his  service  in  providing  them  with  maciiinery 
and  appliances  reasonably  safe  and  suitable 
for  their  use,  and  tbat  the  master  will  be 
held  liable  for  any  Injiuy  from  any  accident 
ttiat  may  liappen  through  any  defect  In  the 
machinery  or  appliances  provided  by  him  for 
tbe  use  of  his  servant,  which  was  or  ought 
t»  have  been  koAvn  to  blm,  no  one  will 
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serlonsly  question.  On  the  other  band  ft  Is 
equally  teell  settled  that  the  master  Is  not 
liable  for  the  negligent  and  careless  nse  of 
appliances  provided  for  him  by  the  master  or 
In  using  such  appliances  In  a  manner  or  for 
a  purpose  for  which  they  were  not  Intended 
or  designed. 

Applying  these  well-settled  rules  of  law  to 
the  conceded  facts  lit  this  case,  there  is  no 
escape  from  the  conclusion  that  whatever  In- 
juries plaintiff  received  were  the  result  of 
bis  own  carelessness  and  negligence  in  the 
use  of  a  part  of  an  appliance  provided  for 
him  by  the  defendants.  The  floor  of  this 
viaduct  was  four  feet  wide,  and  It  was  such 
floor  that  was  designed  as  the  passageway 
or  walkway  for  the  use  of  employes  In  go- 
ing to  the  buggy  room  or  returning  there- 
from, and  so  long  as  plaintiff  was  walking 
upon  this  floorway  or  standing  upon  it  he 
was  entirely  safe,  and  It  was  not  until  he 
undertook  to  Improperly  use  the  banister  or 
railing  which  were  placed  on  either  side  of 
this  walk,  for  a  purpose  for  which  such  ban- 
ister or  railing  was  not  intended  or  designed, 
that  he  was  In  any  danger  of  being  injured. 
That  this  railing  or  banister  on  either  side 
of  this  viaduct  was  not  placed  there  to  be 
used  as  a  seat  or  resting  place  for  employes 
In  tudng  such  viaduct.  Is  too  plain  for  dis- 
cussion. No  one  will  seriously  contend  that 
in  the  placing  of  that  railing  or  banister  on 
either  side  of  the  viaduct  that  It  was  de- 
signed for  any  othAr  purpose  than  simply 
a  guard  rail  and  to  prevent  those  who  should 
use  the  viaduct  in  an  ordinarily  careful  man- 
ner from  being  hurt  That  plaintiff  knew 
that  this  railing  or  banister  was  not  in- 
tended for  the  purpose  of  a  seat  or  resting 
place  by  persons  going  backward  and  for^ 
-ward  over  the  viaduct  Is  not  disputed,  for 
be  says  In  his  testimony.  In  speaking  of  this 
railing  or  banister,  "of  course  it  was  not  put 
there  for  a  seat"  It  being  conceded  by  plaln- 
tifl  that  this  railing  or  banister  was  not 
placed  on  either  side  of  this  viaduct  to  be 
used  as  a  seat  It  must  be  held  that  if  he 
undertook  to  use  It  for  a  seat  and  sit  down 
iqion  it  or  attempted  to  sit  down  upon  it 
that  he  did  so  at  Ills  own  risk,  and  any  in- 
juries received  by  him  by  reason  of  such  im- 
proper and  careless  use  of  such  railing  or 
banister  cannot  be  made  the  basis  of  a  com- 
plaint that  such  Injuries  were  the  result  of 
the  negligence  of  his  employers.  In  order 
to  maintain  this  action  the  negligence  of 
the  dtfendants  must  be  the  proximate  cause 
of  the  injury,  and  when  we  look  to  the  evi- 
dence as  to  what  was  the  proximate  cause 
of  this  injury,  there  is  but  one  answer,  and 
that  Is  the  Improper,  careless,  and  negligent 
use  of  a  railing  or  banister  by  the  plaintiff 
for  a  purpose  not  Intended  or  designed  in  the 
erection  of  such  railing  or  banister. 

In  York  v.  Railway  Co.,  117  Mo.  406,  22 
S.  W.  1081,  it  was  ruled  by  this  court  that 
the  plaintiff  was  not  entitled  to  recover  for 
injuries  received  in  the  use  of  a  push  car  in 


a  manner  and  for  a  purpose  for  which  the 
car  was  not  Intended  or  designed,  and  this 
court  in  announcing  its  conclusion  In  that 
case,  said:  "The  death  of  the  deceased  was 
not  caused  by  any  defect  or  deficiency  In  tha 
car  affecting  its  safety  when  used  in  the 
usual  manner  and  for  the  purposes  for  which 
It  was  designed,  and  there  was  no  negligence 
on  the  part  of  the  defendant  In  ordering  Its 
use."  So  it  may  be  said  in  the  case  at  bar, 
tliat  the  Injuries  received  by  plaintiff  were 
not  caused  by  any  defect  or  deficiency  In  the 
viaduct  affecting  its  safety  when  used  In  the 
usual  manner  and  for  the  purpose  for  which 
it  was  designed,  but  such  Injuries  as  is  clear- 
ly disclosed  by  the  testimony  of  the  plaintiff, 
were  received  by  reason  of  the  improper  and 
careless  use  of  a  banister  or  railing  on  the 
side  of  the  viaduct  for  purpose  for  which 
such  banister  or  railing  was  neither  Intended  ' 
nor  designed.  In  Blndllnger  v.  Kansas  City, 
126  Mo.  S15,  28  S.  W.  857,  26  L.  R.  A.  723, 
plaintiff  sought  a  recovery  from  the  defend- 
ant city  for  Injuries  received  by  reason  of  a 
defective  railing  or  banister  on  a  viaduct  is 
one  of  the  streets  of  said  dty.  Oantt  J., 
speaking  for  this  court.  In  that  case,  very 
clearly  indicated' the  views  of  this  court  as 
to  the  purposes  of  a  railing  or  banister  on 
the  side  of  a  viaduct  He  said:  "The  rail- 
ing was  put  there  as  a  warning  of  the  danger 
and  to  prevent  those  who  should  use  the 
viaduct  in  an  ordinarily  careful  manner  from 
being  hurt  It  will  be  remembered  that  the 
way  was  constructed  solely  for  pedestrians. 
It  was  not  to  be  supposed  that  grown-up  men 
would  expect  to  propel  themselves  against 
it  In  running  races,  and  of  course  was  not 
constructed  with  such  a  view.  But  that  it 
was  entirely  sufiiclent  for  the  purpose  for 
wlilch  It  was  erected  we  think  clearly  ap- 
pears, not  only  from  the  plaintiff's  evidence, 
but  was  abundantly  established  by  that  of 
defendant"  So  it  may  be  said  In  the  cas* 
at  bar,  that  in  the  placing  of  this  railing  or 
banister  on  the  sides  of  this  viaduct  It  was 
not  to  be  supposed  that  employes  or  any 
other  person  using  It  would  expect  to  nse 
such  railing  or  banlst^  as  a  place  to  sit  upon 
and  rest  for  It  was  certainly  apparent  to 
any  person  of  ordinary  Intelligence  in  using 
It  that  such  railing  or  banister  was  not  con- 
structed for  the  purpose  of  furnishing  a  seat 
or  resting  place  for  anybody.  Such  railing 
or  banister  on  the  sides  of  the  viaduct  now 
under  consideration  was  clearly  placed  there 
for  no  other  purpose  than  a  guard  rail  or  to 
mark  the  limits  of  that  part  of  the  viaduct 
within  which  persons  might  safely  travel  and 
to  furnish  a  warning  of  the  danger.  In 
Stickney  v.  City  of  Salem,  3  Allen,  374,  the 
Supreme  Court  of  Massachusetts,  In  an  opin- 
ion by  Chief  Justice  Bigelow,  held  that  the- 
city  was  not  liable  in  damages  to  one  who, 
while  stopping  In  a  highway  for  the  purpose 
of  conversation,  leaned  against  a  defective 
railing  and  was  injured.  He  said:  "The 
legal  obligation  of  keeping  a  sxifficlent  railing 
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upon  a  highway  Is  Imposed  only  when  it  Is 
necessary  to  mark  the  limits  of  the  part  of 
the  road  within  which  persons  may  safely 
travel,  or  to  furnish  a  guard  against  danger> 
ous  places,  so  that  proper  protection  may  t>e 
afforded  to  those  who.  In  the  exercise  of  due 
care  as  trayelers,  while  passing  or  standing 
on  the  way,  might  otherwise  be  exposed  to 
accident  or  Injury,"  and  a  demurrer  to  the^ 
«Yidence  was  sustained. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  The  plaintiff  in  this  cause,  as 
disclosed  by  the  evidence  preserved  in  the 
record,  was  entirely  familiar  with  the  use 
of  this  viaduct;  he  used  it  frequently  for  a 
considerable  length  of  time;  he  concedes  that 
be  knew  that  this  railing  or  banister  was 
not  placed  on  the  sides  of  the  viaduct  to  be 
used  as  a  seat  or  a  resting  place,  and  that 
It  was  not  intended  or  designed  for  that  pur- 
pose, hence  the  use  of  it  by  him  in  the 
manner  disclosed  by  the  evidence,  which  re- 
sulted in  the  injuries  complained  of  must  be 
attributed  to  his  own  carelessness  and  negli- 
gence, and  this  being  so,  the  defendants 
should  not  be  held  liable  for  such  injuries, 
and  the  court  properly  sustained  the  demur- 
rer to  the  evidence  Interposed  by  defendants 
at  the  close  of  the  plaintiff's  case. 

The  Judgment  in  this  cause  should  be  af- 
flnned,  and  it  is  so  ordered.    All  concur. 


McCORMIOK  V.  PARSONS  et  al. 

{Supreme  Court  of  Missouri,  Division  No.  2. 
March  29,  1906.) 

1.  APPIAI/— HAB1II.K8S    EbBOR— ADMISSION    OF 

Evidence— Equity. 

In  an  equity  suit,  the  admission  of  evidence 
is  not  ground  for  reversal  of  a  judgment,  since 
hicompetent  evidence  will  be  disregarded  on 
appeau 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  §  4185.] 

2.  MoBTOAOES  — Release  —  Descbiftion   of 
Pbopebtt. 

Where  a  deed  of  trust  contains  a  provision 
that  for  every  $600  paid  one  acre  of  the  tract 
conveyed  shall  be  released  from  the  lien  of 
the  deed  of  trust,  the  provision  is  void  for 
Indefiniteness  of  description  of  the  part  to  be 
released. 

3.  Same. 

A  provision  in  a  deed  of  trust  for  the  re- 
lease of  one  acre  of  a  tract  on  payment  of 
every  $600  cannot  be  aided  by  the  demand  of 
the  parties  giving  the  deed  that  a  certain 
part  of  the  tract  which  they  definitely  described 
be  released  on  account  of  the  payments  made 
by  them. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Andrew  F.  Evans,  Judge. 

Action  by  James  P.  McGormlck  against 
Elsie  F.  Parsons  and  others.  On  death  of 
plaintiff,  action  revived  in  the  name  of  Mary 
J.  McOormlck.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

John  A.  Sea,  tor  appellants.  Peak  ft 
Strotber  and  Wm.  D.  Majon,  for  respondeat 


BURGESS,  P.  J.  Tblfi  suit  was  Institnted 
In  the  circuit  court  of  Jackson  county  by 
James  P.  McCormldt  in  his  lifetime  for  the 
purpose  of  determining  and  quieting  the  title 
to  certain  real  estate  lying  in  said  county, 
and  described  as  being  all  of  the  N.  K  ^  of 
the  S.  W.  %  of  section  34,  township  50,  range 
20,  except  one  acre  out  of  the  northwest 
corner  thereof.  The  plaintiff  obtained  Judg< 
ment  in  the  circuit  court,  from  which  Judg- 
ment defendants  appeal.  Since  the  appeal  to 
this  court  the  original  plaintiff  died,  and  the 
cause  has  been  duly  revived  in  the  name  at 
his  widow,  his  legatee. 

On  March  14,  1888,  Heibert  E.  Tuttle  and 
Ida  C.  Tuttle,  his  wife,  who  were  the  own- 
ers of  the  land  in  suit,  executed  to  Archl- 
bald  C.  Majors  and  Erastus  Smith  two  ne- 
gotiable promissory  notes,  each 'for  the  sum 
of  $8,500,  and  due  on  or  before  one  year  and 
on  or  before  two  years  after  date,  respective- 
ly, with  8  per  cent  compound  interest  from 
date;  said  notes  being  glvoi  for  part  of  the 
purchase  price  of  said  land.  To  secure  the 
payment  of  said  notes,  they  executed  a  deed 
of  trust  dated  March  14,  1888,  whereby  they 
conveyed  said  land  to  William  D.  Majors, 
as  trustee  for  said  Smith  and  Majors.  This 
deed  of  trust,  which  was  duly  recorded  in  the 
office  of  the  recorder  of  deeds  at  Independ- 
ence, Jackson  county,  Mo.,  contained  this 
provision :  "And  for  every  $600  that  la  paid 
on  said  notes  said  parties  of  the  third  part 
obligate  themselves  to  release  one  acre  of  the 
tract  hereby  conveyed  from  the  lien  of  this 
deed  of  trust,  said  notes  being  given  as  part 
of  the  purchase  money  of  said  tract  of  land." 
Shortly  after  the  execution  of  said  notes,  and 
before  their  maturity,  they  were  for  value 
sold.  Indorsed,  and  delivered  to  James  P. 
McGormlck.  the  original  plaintiff  herein. 
Thereafter,  on  the  21st  day  of  November, 
1888,  Tuttle  and  wife  omveyed  the  said  tract 
of  39  acres,  together  with  another  tract  of 
4  acres,  to  L<yman  F.  Parsons,  the  ancestor  of 
the  defendants  in  this  suit  by  a  warranty 
deed  duly  recorded  In  the  office  of  said  re- 
corder of  deeds  at  Independence  on  Decon- 
ber  14,  1888,  which  said  deed  contained  the 
following  provision :  "Said  forty-three  acres 
of  land  are  hereby  conveyed  subject  to  the 
Incumbrances  placedltthereon  by  the  said  H. 
B.  and  I.  C  Tuttle,  and  of  record  In  the  said 
county  of  Jackson,  all  of  which  incombrancea 
are  assumed  by  said  grantee  herein." 

On  the  1st  day  of  September,  1894,  the  trus- 
tee named  in  said  deed  of  trust  sold  at  public 
sale,  under  the  terms  of  said  trust  said  prop- 
erty at  the  front  door  of  the  courthouse  in 
the  city  of  Independence,  the  same  being 
purchased  by  James  P.  McOormick,  the  hold- 
er of  the  notes  described  In  said  deed  ot 
trust  at  the  price  and  sum  of  $4,000;  but  oa 
the  same  day,  and  prior  to  the  execution  of 
the  trustee's  deed,  the  said  hyman  F.  Parsons 
caused  to  be  served  upon  the  said  Majors 
and  McGormlck,  trustee  and  purcbasax;  re- 


Digitized  by 


Google 


Uo.) 


MoCOBMICK  ▼.  PABSONa 


1163 


«pectlTel7,  a  notice  stating  that  |9,500  tad 
been  paid  on  said  notes,  and  demanding  that 
they  release  from  the  operation  of  said  deed 
of  trust  16  acres,  or  1S%  acres,  of  said  land, 
ott  of  the  east  side  of  said  tract  of  89  acres, 
^hlch  notice  further  stated  that  he,  the  said 
Parsons,  would  hold  them  responsible  for  any 
loss  bj  reason  of  said  sale.  Notwithstand- 
ing said  notice,  the  trustee,  on  the  3d  day 
of  September,  1894,  executed  to  said  purchas- 
er a  deed  under  said  sale,  which  deed  was 
-duly  recorded  In  the  said  recorder's  office. 
Thereafter,  on  the  leth  day  of  July,  1902, 
said  James  P.  McOormlck  instituted  this  suit 
In  the  circuit  court  of  Jackson  county,  under 
the  provisions  of  section  650,  Rev.  St.  1899, 
against  the  heirs  and  legal  representatives 
of  Lyman  F.  Parsons,  said  Parsons  having 
died  after  the  sale  of  said  property  by  the 
trustee  aforesaid,  and  the  cause  was  tried  at 
the  December  term,  1902,  of  said  circuit 
court 

Plaintiff  offered  in  evidence.  In  support  of 
the  issues  on  his  part,  the  record  of  a  cer- 
tain suit  which  had  been  Instituted  by  blm 
against  said  Lyman  F.  Parsons,  after  the  sale 
aforesaid,  In  the  circuit  court  of  Kansas  City, 
Mo.,  on  September  7,  1884,  which  said  suit 
was  for  the  purpose  of  recovering  a  balance 
of  $4,947.50  remaining  unpaid  on  one  of  the 
notes  after  crediting  the  same  with  the  net 
proceeds  of  the  sale  made  as  aforesaid.  In 
wbldk  said  suit  the  answer  of  said  Parsons 
alleged  that  the  assumption  of  the  note,  as 
set  out  In  the  deed  to  him,  was  wholly  with- 
out his  knowledge,  and  was  in  direct  viola- 
tion of  the  terms  of  the  contract;  said  deed 
having  been  placed  of  record  without  his  hav- 
ing examined  the  same.  It  appeared  from 
the  record  of  said  suit  that  said  Parsons  died 
before  the  termination  of  said  suit,  and  the 
same  was  revived  In  the  name  of  John  A. 
Kerr  as  administrator,  and  said  cause  was 
prosecuted  to  a  judgment,  which  was  against 
aald  administrator,  that  the  administrator 
appealed,  and  that  the  suit  was  afterwards 
settled  and  compromised  for  the  sum  of  $3,- 
000.  Plaintiff  also  offered  In  evidence  the 
record  of  a  snlt  brought  by  said  administra- 
tor against  the  said  McCormIck  for  the  pur- 
pose of  setting  aside  said  trustee's  sale  and 
releasing  the  15  acres  of  the  land  from  the 
Hen  of  the  said  deed  of  trust  He  further 
Introduced  in  evidence  the  said  note,  deed  of 
trust,  warranty  deed,  and  trustee's  deed. 

On  the  offer  to  introduce  the  records  and 
papers  In  the  cause  of  McCormick  v.  Parsons 
aforesaid,  defendants  objected  for  the  reason 
that  they  were  immaterial,  Irrelevant,  and 
showed  on  their  face  that  there  had  been  an 
adjustment  of  the  matters  between  the  par- 
ties themselves  In  the  nature  of  a  compro- 
mise. The  court  then  and  there  said  that  he 
would  hear  and  pass  upon  the  objection  later 
on.  On  the  introduction  of  the  second  suit 
the  same  objections  were  made,  and  the  same 
answer  was  made  by  the  court;  but  It  does  not 
appear  that  titw  court  ever  mada  any  ruling 


thereon.  Plaintiff  thm  offered  In  evld^ice 
extracts  from  the  printed  testimony  of  Ly- 
man F.  Parsons  in  the  case  of  McOormlck  v. 
Parsons,  aforesaid,  to  the  introdnction  of 
which  defendants  objected  on  the  groimd  that 
such  evidence  was  incompetent,  irrelevant, 
and  immaterial,  and  that  the  said  cause  was 
dismissed  for  the  purpose  of  carrying  out 
a  compromise  between  the  parties,  and  was 
not  finally  litigated,  but  compromised  and 
settled,  to  which  objection  the  court  answer- 
ed, "I  will  consider  further,  and  pass  on  all 
of  it  together."  The  plaintiff  further  offer- 
ed. In  support  of  the  issues  on  his  part  a 
receipt  which  was  given  to  Elsie  F.  Parsons, 
administratrix  of  the  estate  of  Lyman  F. 
Parsons,  in  full  settlement  of  the  Issues  set 
out  In  the  cause  of  McCormick  v.  Parsons, 
aforesaid,  which  was  objected  to  by  defend- 
ants as  being  irrelevant  but  which  objection 
was  not  passed  upon  by  the  court 

On  the  part  of  the  defendants  It  was  shown 
that  said  Parsons  was  Ignorant,  until  about 
the  time  of  the  sale  by  said  trustee,  that 
the  deed  from  Tnttle  and  wife  to  him  con- 
tained a  clanse  "assuming"  the  incumbrance 
on  the  land,  but  supposed  that  he  had  bought 
"subject  to"  the  same.  It  also  appeared 
that  Parsons  was  Ignorant  of  lils  rights  under 
the  deed  of  trust  until  about  the  date  of  the 
sale,  and  that,  as  soon  as  he  learned  of  the 
clanse  in  the  deed  to  him  rendering  him  per- 
sonally liable  for  the  debt  on  the  land,  he 
took  all  steps  in  his  power  to  protect  his 
rights,  and  that  l>efore  the  completion  of 
the  said  trustee's  sale  the  said  Parsons,  by 
and  ttirough  his  agent  Jotm  A.  Kerr,  notifled 
the  trustee.  Majors,  and  tlie  purchaser,  Mc> 
CormI<^,  that  he  demanded  a  release  of  15% 
acres  of  the  land,  under  the  terms  of  tha 
deed  of  trust 

The  r^Iy  of  plaintiff  admits  the  making 
of  the  deed  of  trust  and  the  payment  of.$9,- 
500  on  said  notes,  admits  that  said  deed  of 
trust  contained  the  aforesaid  release  clause, 
but  sets  up  as  a  defense  that  said  release 
clause  was  void  by  reason  of  being  vague  and 
uncertain  In  its  terms.  It  also  sets  up  that 
the  defendants  are  barred  by  the  10-year  stat- 
ute of  limitations  from  making  claim  to 
said  property,  and,  further,  that  Parsons, 
having  made  no  payments  on  the  note  for  a 
long  time  prior  to  the  sale,  was  guilty  of  such 
neglect  and  laches  as  would  estop  him.  <v 
those  claiming  under  him,  from  making  any 
claim  to  said  land. 

The  defendants  claim  that  the  release 
clause  set  out  In  said  deed  of  trust  entitled 
said  Parsons,  and  those  claiming  under  him, 
to  a  release  of  <»e  acre  of  land  on  the  pay- 
ment of  each  and  every  $600,  and  that  on 
such  payment  one  acre  of  the  tract  of  89 
acres  became  free  from  the  lien  of  the  deed 
of  trust  and  that,  If  parties  did  not  select 
and  set  out  snob  acre,  an  undivided  one- 
thirty-ninth  of  the  lands  was  released  by  such 
payment;  that  decedent  Lyman  Parsons,  was 
not  guilty  of  negligence  or  laches  during  his 
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lifetime,  bat  acted  promptly  as  soon  as  lie 
was  Informed  that  he  was  personally  bound 
by  bis  assumption  of  the  Incumbrance  on  said 
land,  and  did  all  In  his  power  to  protect  his 
rights ;  that  Parsons  was  owning  and  holding 
said  land  at  the  time  of  the  sale,  September 
1,  1894,  subject  to  said  deed  of  trust,  and 
that  McOormlck  took  adversely  to  him  only 
from  September  4,  1894,  the  date  of  the  exe- 
cution and  delivery  of  the  trustee's  deed,  and 
that  plaintiff  had  been  In  possession  of  the 
land  only  eight  years  at  the  time  of  the 
commencement  of  this  suit 

Defendants  also  complain  of  the  failure  of 
the  court,  upon  objections  made  by  them  to 
the  admission  In  evidence  of  the  various  rec- 
ords and  proceedings  In  former  suits,  to  pass 
upon  such  objections  at  the  time.  But  neither 
the  action  of  the  court  in  admitting  this  evi- 
dence over  the  objection  of  defendants,  nor  Its 
failure  to  pass  upon  the  objections,  would  jus- 
tify a  reversal  of  the  judgment,  this  being  an 
equity  case;  for  In  such  cases  evidence  im- 
properly admitted  will  be  disregarded  by  this 
court  In  the  case  of  State  ex  rel.  v.  Jarrott; 
183  Mo.  204,  81  S.  W.  870,  Gantt  J.,  In  speak- 
ing for  the  court  said:  "Indeed,  this  court 
has  held  in  a  number  of  cases  that  on  an 
appeal  In  an  equity  case  It  would  consider  evi- 
dence which  was  improperly  excluded  by 
the  trial  court  or  reject  evidence  Improp- 
erly admitted,  when  preserved  In  the  bill 
of  exceptions,  without  reversing  the  judg- 
ment for  that  reason."  Barrett  v.  Davis, 
104  Mo.  549,  16  S.  W.  877;  Hanna  v.  South 
St  Joseph  Land  Co.,  126  Mo.  16,  28  S.  W.  652; 
Goodrich  v.  Harrison,  130  Mo.  269,  32  S.  W. 
661;  Davis  v.  Kline,  96  Mo.  401,  9  S.  W.  724, 
2  L.  B.  A.  78;  Kleimann  v.  Gleselmann,  114 
Mo.  437,  21  S.  W.  796,  35  Am.  St  Rep.  761. 
It  Is  said  for  defendants:  That  when  the 
deed  of  trust  was  made  by  Tuttle  and  wife  to 
secure  the  two  notes  of  $8,500  each,  the  par- 
ties to  that  instrument  intended  that  each 
part  of  It  should  have  a  meaning.  That  when 
they  Inserted  the  following  clause,  to  wit: 
"And  for  every  $600  that  is  paid  on  said 
notes,  said  parties  of  the  third  part  obligate 
themselves  to  release  one  acre  of  the  tract 
hereby  conveyed  from  the  lien  of  this  deed  of 
trust  said  notes  being  given  as  a  part  of  the 
purchase  money  of  said  tract  of  land" — It 
was  intended  to  have  some  force  and  effect, 
and  that  the  holder  of  the  notes,  on  payment 
of  $600  thereon,  became  obligated  to  release 
one  acre  of  the  land,  whether  demand  was 
made  or  not  The  tract  of  land  described  in 
the  deed  of  trust  contains  39  acres,  and  the 
position  of  plaintiff  is  that  If  this  were  a  con- 
tract to  convey  out  of  a  tract  of  39  acres  of 
land  one  acre  for  every  $600  paid,  and  there 
were  a  payment  of  $0,500,  there  could  be  no 
specific  performance  of  such  contract  because 
of  lack  of  certainty  In  the  description  of  the 
land  to  be  conveyed,  and  the  contract  would 
be  void.  It  may  be  conceded  that  If  a  person 
wbo  owns  a  certain  tract  of  land  enters  Into 


an  agreement  otherwise  ralld,  to  eonvey  to 
another  a  certain  undivided  Interest  therein, 
there  may  be  specific  performance  of  such  con- 
tract to  release  one  acre  out  of  a  tract  of  39 
acres,  without  designating  or  descrlblnc  tb« 
particular  acre  to  be  released. 

Campbell  v.  Johnson,  44  Mo.  247,  was  a  suit 
in  ejectment  brought  to  recover  possession  of 
the  N.  W.  V4  of  the  S.  W.  %  of  section  11, 
township  53,  range  16,  In  Randolph  county, 
embracing  an  area  of  40  acres;  but  the  deed 
on  which  the  suit  was  based  only  described 
the  land  as  the  S.  W.  %  of  section  11.  It  was 
held  that  a  quarter  section  contained  four 
40-acre  tracts,  and  as  there  was  nothing  in  the 
deed  to  show  to  which  40  acres  it  applied  the 
ambiguity  was  patent,  and  because  tlie  de- 
scription was  Inaccurate  and  rendered  tbe 
Identity  of  the  land  sought  to  be  conveyed 
wholly  uncertain  the  deed  was  void  for  on- 
certalnty.  So  in  the  case  at  bar  the  acre  of 
land  claimed  to  have  been  released  from  tbe 
Hen  of  the  deed  of  trust  upon  the  payment  of 
the  sum  of  $600  was  merely  described  as  "one 
acre  of  the  tract"  which  description  was 
wholly  Insufficient  to  iudentify  the  acre  to  be 
released,  and  under  the  rule  announced  in  the 
Campbell  Case,  supra,  rendered  that  partic- 
ular provision  In  the  deed  of  trust  void  for 
uncertainty  of  description.  2  Devlin  on 
Deeds  (2d  Ed.)  {  1010.  Bell  T.  Dawson,  32 
Mo.  79,  was  an  action  of  ejectment  wherein 
plaintiff  relied  for  title  on  a  deed  which  de- 
scribed the  land  as  follows:  "A  lot  of  one 
arpens  In  front  by  forty  arpens  in  depth,  sit- 
uated in  the  Grand  Prairie,  bounded  on  the 
one  side  by  Mr.  Laclede  and  on  the  other  side 
by  the  said  vendor,  such  as  It  now  exists, 
which  the  said  Ortez  says  he  knows  and  is 
satisfied  therewith."  At  the  time  of  the  ex- 
ecution of  the  deed  the  grantor  owned  a  tract 
of  land  3  arpents  wide  by  40  arpents  deep 
bounded  on  both  sides  by  lands  of  L>acled& 
It  was  held  that  the  deed  was  void  for  uncer- 
tainty of  description.  In  Brandon  v.  Leddy, 
67  Cal.  43,  7  Paa  33,  it  is  held  that  a  deed 
which  shows  upon  its  face  that  there  are  two 
lots  to  which  the  description  equally  applies 
is  void  for  uncertainty,  and  parol  evidence  Ii 
inadmissible  to  explain  the  ambiguity.  In 
this  case  the  description  of  any  one  acre  to  be 
released  from  tbe  Hen  of  the  deed  of  trust 
applies  alike  to  each  and  every  acre  of  the 
tract  of  39  acres.  Armstrong  v.  Short,  95 
Ind.  326,  was  an  action  to  correct  the  descrip- 
tion of  land  In  a  mortgage,  and  to  foreclose  it 
One  of  the  tracts  was  described  as  the  south 
part  of  the  N.  B.  %  of  section  30,  etc.,  contain- 
ing 17  acres;  the  otber,  as  the  north  part  of 
the  B.  %  of  the  N.  W.  %  of  section  31,  ett. 
containing  45  acres.  The  court  said:  "It 
is  very  clear  from  appellant's  testimony  that 
there  was  no  mistake  of  fact  as  to  the  descrip- 
tions; that  they  are  just  what  he  understood 
and  knew  them  to  be,  and  apparoitly  Just 
what  be  wished  them  to  be.  If  he  la  not  able 
to  recover  anything  by  them,  it  is  not  bscai— 
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there  was  any  mistake  In  the  Insertion  of 
tbem  In  the  mortgage,  bnt  becaose  he  mls- 
oonceived  the  legal  effect  and  Import  of  them. 
It  Is  Jnst  as  clear  that  the  descriptions  are  en- 
tirely  defective  and  insufficient" 

Nor  could  the  danse  In  the  deed  of  tmst 
which  we  hold  to  t>e  void  for  uncertainty  of 
description  of  the  acre  of  land  to  be  released 
upon  the  payment  of  $600  be  aided  by  a  de- 
mand for  the  release  of  16  acres,  or  16»/« 
acres  of  land,  oCF  of  the  east  side  of  said  tract 
of  39  acres  after  the  payment  of  the  full 
amoant  of  said  notes.  The  records  that 
were  read  in  evidence  by  plaintiff  were  im- 
material as  to  the  vital  issues  in  this  case — 
that  Is,  the  validity  of  the  release  clause  in 
the  deed  of  trust — which  depends  entirely  up- 
on the  sufficiency  of  the  description  of  any  one 
acre  of  the  39-acre  tract  which  might  be  re- 
leased from  the  Hen  of  said  deed  of  trust  up- 
on the  payment  of  $600  upon  the  notes  secured 
by  said  deed,  which  description  is  wholly  in- 
■ufflclent  It  must,  therefore,  follow  that  the 
result  of  this  appeal  In  no  way  depends  upon 
the  various  records  in  question,  but  upon  the 
▼alldity  of  the  release  clause  alone. 

Our  conclusion  is  that  the  Judgment  should 
be  affirmed.    It  is  so  ordered.    All  ooncor. 
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8TATB  V.  HARDT.  (Supreme  Court  of  MIs- 
•ouri,  Division  No.  2.  May  22,  1906.)  Appeal 
from  Circuit  Court,  JtBper  Comity;  Howard 
dray.  Judge.  William  Hardy  was  convicted  of 
assault  with  intent  to  ravish,  and  he  appeals. 
Affirmed.  Thompson  ft  Thompson  and  Mooney- 
ham  &  McGawley,  for  appellant  The  Attorney 
Oeneral  and  N.  T.  Gentry,  for  the  State. 

FOX,  J.  This  cause  Is  here  upon  appeal  by 
tiie  defendant  from  a  judi;rment  of  the  circnlt 
court  of  Jasper  county  convicting  him  of  as- 
sault upon  one  Minnie  Li.  Stotts  with  intent  to 
ravislu  The  prosecuting  attorney  on  the  14th 
day  of  June,  190B,  filed  an  information  charging 
tlie  defendant  with  the  commission  of  the  of- 
fense as  above  indicated.  At  the  June  term, 
1906,  of  said  circuit  court,  the  defendant  was 
tried  and  convicted.  His  punishment  was  as- 
sessed at  five  years  in  the  penitentiary.  After 
filing  unsuccessful  motions  for  a  new  trial  and 
in  arrest  of  judgment  defendant  appealed.  Al- 
though given  time  in  which  to  file  his  bill  of  e;c- 
oeptions,  defendant  failed  to  do  so ;  so  there  is 
notliing  before  this  court  except  the  record 
proper.  We  have  carefully  examined  the  record 
proper,  which  is  all  that  is  before  us  for  con- 
sideration, and  find  that  the  information  charges 
the  offense  in  such  form  as  has  frequently  met 
the  approval  of  this  court.  The  record  discloses 
the  arraignment  of  the  defendant  in  accordance 
with  the  requirements  of  the  statute,  and  the 
subsequent  proceedings  respecting  the  impanel- 
ing of  the  jury,  the  return  of  their  verdict  and 
the  sentence  and  judgment  in  accordance  with 
the  verdict  appear  to  be  in  every  particular  reg- 
ular and  in  strict  accord  with  the  law  and  an 
orderly  trial ;  hence  it  follows  that  the  judgment 
of  the  trial  coart  should  be  affirmed,  and  it  is 
•o  ordered.    All  concur. 


PBTHRS  V.  CITT  OV  ST.  JOSEPH.  (Kan- 
sas City  Cotu-t  of  Appeals.  Missouri.  April  2, 
1906.)  Appeal  from  Circuit  Court  Buchanan 
County ;  C.  A.  Mosman,  Judge.  Action  by  John 
F.  Peters  against  the  city  of  St  Joseph.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. William  B.  Norris  and  Edwin  M.  Spen- 
cer, for  appellant  Motter  &  Shults,  for  re- 
spondent 

ELLISON,  J.  The  plaintiff  fell  upon  one  of 
defendant's  sidewalks  and  was  seriously  injured. 
He  brought  this  action  for  damages  and  re- 
covered judgment  in  the  trial  court  There  was 
a  heavy  fall  of  snow  in  the  city  of  St  Joseph 
on  the  7th  of  February,  1908,  and  a  light  fall 
on  the  8th  and  9tb,  and  at  noon  of  the  last  date 
plaintiff  fell  while  walking  along  at  a  place 
as  much  or  more  used  by  pedestrians  than  any 
other  part  of  the  city.  The  evidence  does  not 
show  the  cause  in  a  sufficiently  satisfactory  way 
for  as  dear  a  statement  of  the  facts  as  we 
would  like.  As  we  gather  from  the  record,  pe- 
destrians had  made  a  path  in  the  snow,  one 
witness  said  wide  enough  for  two  to  pass.  Thir 
path  was  made  by  packing  the  snow  Into  a  hard 
and  compact  mass  of  snow  and  ice,  such  as  will 
come  about  from  tramping  snow  in  freezing 
weather.  There  was  evidence  tending  to  show 
that  plaintiff  was  in  the  exercise  of  ordinary 
care  and  that  he  fell  without  any  fault  upon 
his  part  The  case  is  much  like  that  of  Reno 
v..  St  Joseph,  169  Mo.  642,  70  S.  W.  123,  and 
the  instructions  complained  of  come  near  being 
a  literal  copy  of  those  given  in  that  case.  We 
have  noted  the  instances  in  which  there  was  a 
change  of  phraseolo^,  but  find  that  such  change 
was  of  no  practical  or  substantial  character. 
We  think,  also,  there  was  no  error  committed  as 
to  the  measure  of  damages.  Defendant  cites  the 
case  of  Reedy  v.  St.  Louis  Brewing  Co.,  161 
Mo.  628,  61  S.  W.  859,  53  L.  R.  A.  ^,  in  sup- 
port of  its  theory  of  defense:  but  that  case  Is 
altogether  unlike  the  one  at  bar,  which,  as  be- 
fore stated,  is  controlled  in  all  essential  particu- 
lars by  the  Reno  Case.  Finding  no  cause  for 
interference,  we  affirm  the  judgment  All  con- 
cur. 


CARR  et  al.  v.  CALVERTS.  (Court  of  Ap- 
peals of  Kentucky.  May  11,  1906.)  Appeal 
from  Circuit  Court,  Bath  County.  "Not  to  be 
officially  reported.  Action  between  Amelia 
Carr  and  others  and  F.  M.  Calverts,  adminis: 
trator.  From  the  judgment  Amelia  Carr  and 
others  appeal.  Affirmed.  Alex.  Connor  and  W. 
D.  Cochran,  for  appellants.  R.  Gudgeil  ft  Son 
and  Thos.  R.  Rhister,  for  appellee. 

PER  CURIAM.  Aflirmed  by  an  equally  di- 
vided court 


COMMONWEALTH  v.  CHESAPEAKE  ft  O. 
R.  CO.  (Court  of  Appeals  of  Kentucky.  May 
9,  1906.)  Appeal  from  Circuit  Court.  Johnson 
County.  "Not  to  be  ofiicially  reported."  Action 
by  the  commonwealth  agaiast  the  Chesapeake  ft 
Ohio    Railroad    Company.    From    an    adverse 

iudgment,  the  commonwealth  appeals.  Affirmed, 
t.  J.  Breckinridge  and  N.  B.  Hays,  Atty.  Gen., 
for  the  Commonwealth.  Wardsworth  ft  Coch- 
ran, for  appellee. 

PER  CURIAM.  Affirmed  by  an  equal  divi- 
sion of  the  court 


FITZ8IMM0NS  v.  MATSVILLH  ft  B.  S.  R. 
00.  (Court  of  Appeals  of  Kentucky.  May 
9,  1906.)  Appeal  from  Circuit  Court  Campbell 
County.  "Not  to  be  officially  reported."  Ac- 
tion between  James  H.  Fitzsimmons  and  the 
Maysville  ft  Big  Sandy  Railroad  Company. 
From  a  judgment  for  the  latter,  the  former  ap- 
peals.   Affirmed.    Lucius  Desha  and  M.  R.  liock- 
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hart,  for  appellant   L.  7.  Crawford,  for  ap- 
pellee.     

PER  OURIAlf.   Affirmed  by  an  eqaal  dlTi- 
■ion  of  tba  court. 


HUNTER  V.  COMMONWEALTH.  (Court 
of  Appeala  of  Kentucky.  Mar  11,  19060  Ap- 
peal from  Circuit  Court,  Jefferson  County, 
Criminal  Division.  "Not  to  be  officially  re- 
ported." Sam  Hunter  was  oonricted  of  larceny, 
and  he  appeals.    Affirmed. 

BARKER,  J.  The  appellant,  Sam  Hunter, 
waa  indicted  by  the  grand  jury  of  Jefferson 
county,  charged  with  the  offense  of  gnuid  lar- 
ceny. To  this  indictment  he  pleaded  not  ^niilty. 
A  brial  before  a  jury  resulted  in  his  conviction, 
his  punishmoit  being  fixed  at  confinement  in  the 
penitentiary  for  a  period  of  five  years.  Of  the 
judgment  baaed  upon  this  verdict  he  is  here  on 
appeal.  The  evidence  showed  the  guilt  of  appel- 
lant beyond  a  reasonable  doubt.  A  careful  read- 
ing of  the  record  discloses  no  reason  for<  re- 
versing the  Judgment,  and  it  ]■  therefore  af- 
firmed. 


LOUISVUiLB  ft  N.  R.  CO.  t.  MERSCHELL. 
(Court  of  Appeals  of  Kentucky.  May  18, 
1906.)  Appeal  from  Circuit  Court,  Campbell 
Ooonty.  "Not  to  be  officially  reported."  Ac- 
tion hf  Robert  H.  Merschell  against  the  Loula- 
Tille  &  Nashville  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded.  Benjamin  D.  Warfield 
and  James  C.  Wright,  for  appellant  Samuel  C. 
Bailey,  for  appellee. 

CREAR,  J.  On  the  former  appeal  of  this 
case  (86  &  W.  710,  27  Ey.  Law  Rep.  465)  it 
was  held  that  if  appellee,  the  plaintiff  below, 
could  sustain  the  material  allegation  of  his  pe- 
tition against  iu>i)ellant,  he  would  be  entitled  to 
recover.  On  the  trial  after  the  return  of  the 
case  the  trial  court  allowed  the  case  to  be  sub- 
mitted to  the  Jury.  We  have  examined  but  one 
question  raised  on  this  appeal,  and  that  is 
whether  there  was  any  evidence  of  negligence  on 
the  part  of  appellant.  We  find  there  was 
none  whatever.  The  ooart  should  have  sus- 
taineu  appellant's  motion  for  a  peremptory  in- 
struction. Judgment  reversed,  and  cause  re- 
manded for  proceedings  not  inconsistent  here- 
with. 


WBLHAUSBN  v.  TERRELL,  Land  C!om'r,  et 
al.  (Supreme  Court  of  Texas.  April  18,  1906.) 
Petition  by  Q.  A.  Welhausen  for  mandamus 
against  J.  J.  Terrell,  as  C!ommiMioner  of  the 
General  Land  Office,  and  others.  Written  ar- 
gument invited.    C.  O.  (31amp,  for  relator. 

OAINBS,  0.  J.  This  is  a  motion  to  file  a 
petition  for  a  writ  of  mandamus.  We  are  not 
satisfied  that  we  ought  to  grant  the  motion, 
and  therefore  invite  a  written  argument  from 
counsel  for  the  pr<«oaed  relator  upon  the  points 
suggested  by  the  following  remarks :  According 
to  ue  allegations  of  the  petition  and  the  agreed 
statement  of  facts  accompanying  it  the  purport- 
ed affidavits  which  were  a  iiart  of  the  applica- 
tions to  purchase  were  in  due  form  as  required 
by  the  statute,  and  were  sworn  to  and  subscrib- 
ed by  the  affiant  before  the  county  clerk  of  La- 
salle  county,  and  were  signed  b^  him  as  such 
clerk,  but  were  not  attested  by  his  seal  of  office. 
Can  these  be  considered  as  affidavits?  It  would 
seem  that  thev  should  have  had  the  seal  affixed 
to  the  jurat ;  but  we  have  found  no  statute  that 
expressly  requires  this,  nor  any  decision  of  this 
court  which  so  holds.  If  not  good  affidavits, 
were  not  the  applications  defective  and  void  for 
that  reason?  The  applications  being  for  a  pur- 
chase by  a  lessee,  we  incline  to  think  that  they 
were  not  invalidated  by  reason  of  the  fact  that 


the  name  of  the  applicant  appeared  upon  the 
corner  of  the  envelope ;  but  we  would  be  pleased 
to  hear  from  counsel   on  that  question   also. 


ARNOLD  T.  STATE.  (Court  of  Orlmlnai 
Appeals  of  Texaa.  April  18,  1906.)  Appeal 
from  District  C>>urt  Tarrant  County;  Irby 
Dunklin,  Judge.  R.  H.  Arnold  waa  convicted 
of  a  criminal  offense,  and  he  apiieals.  Affirmed. 
J.  E.  Yantis,  Asat  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  This  record  is  before  us 
without  bill  of  exceptions  or  statement  of 
facts.  There  are  several  grounds  of  the  motion 
which  cannot  be  considered  in  the  absence  of 
the  statement  of  facts.  The  indictment  con- 
tains five  counts,  each  of  which  charge  an 
abortion  by  different  means.  In  the  attitude  of 
the  record  there  is  no  question  requiring  a  re- 
view at  the  hands  of  the  court  Tilt  Judgment 
is  affirmed. 

BROOKS,  J.,  absent 


BAILBT  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  April  18,  1906.)  Appeal  from 
Coryell  County  Ciourt;  R.  B.  West  Judge.  J. 
M.  Bailey  was  convicted  of  violating  the  Io«aI 
option  law,  and  appeals.  Affirmed.  J.  B!.  Tantisb 
Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  ia  a  local  option 
conviction.  The  record  does  not  contain  the 
evidmce,  nor  were  any  bills  of  exception  re- 
served during  the  trial.  This  leaves  the  record 
before  us  without  anything  for  consideration. 
The  Judgment  is  therefore  affirmed. 

BROOKS,  J.,  absent 


COHEN  V.  STATE.    (Court  of  Criminal  Ap- 

Bials  of  Texas.  March  14,  1906.)  Appeal  from 
istrict  Court  Harris  County ;  J.  K.  P.  GiUas- 
ple,  Judge.  Jake  (^hen  waa  convicted  of  estab- 
lishing a  lotten,  and  he  appeals.  Reversed. 
Brockman  &  Kahn.  for  appellant  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  companion  caae  to 
that  of  Leonard  Howard  v.  State,  01  S.  W.  785, 
from  Harris  county,  decided  February  14,  1906. 
Appellant  was  charged  and  convicted  of  estab- 
lishing a  lottery;  and  evidence  was  introduced, 
over  appellant's  objection,  tending  to  show  the 
sale  of  lottery  tickets,  as  in  Howard**  Oaae. 
supra.  Upon  the  authority  of  that  case,  and 
for  the  reasons  there  set  out  the  Jndnnent 
herein  is  reversed,  and  the  cause  remanded. 


Ex  parte  MURRAY.  (CJonrt  of  Olminal  Ap- 
peals of  Texas.  April  2n,  1900.)  Appeal  from 
District  CJourt.  Coleman  CJounty ;  Jno.  W.  Good- 
win, Judge.  Habeas  corpus  proeeedinos  by  Will 
Murray  to  obtain  baiL  From  a  Judnient  re- 
manding him  to  cnsto^  he  appeab.  Reveraed. 
Woodward,  Baker  &  Woodward,  for  appellant 
J.  E  Yantis,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  3.  Appellant  waa  charged 
with  the  murder  of  Rena  Taylor,  and  re- 
sorted to  the  writ  of  habeas  corpus  for  the 
puriiose  of  obtaining  bail.  Upon  the  hearing 
the  district  judge  remanded  him  to  custody 
without  bond.  Following  our  usual  practice, 
we  do  not  enter  into  a  discussion  of  the  evid<>nce. 
It  is  suffident  to  say  that  after  a  careful  re- 
view of  the  testimony  contained  in  the  recoid 
we  are  of  opinion  uiat  the  case  la  bailable, 
and  there  was  error  on  the  part  of  the  court 
remanding  relator  to  custody.  The  Judmnent 
is  reversed,  and  bail  fixed  in  the  sum  of  $3.0001 
which  being  given  in  the  terms  of  the  law.  to  be 
approved  by  the  officer  having  him  in  oliarge. 
he  will  be  released  from  custody;  and  it  is 
so  ordered. 
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PERKINS  ▼.  STATE.  (Court  of  Criminal 
Appeals  of  Teias.  March  21,  1906.)  Appeal 
from  District  Court,  Montgomery  Coonty;  L. 
B.  Hightower,  Judge.  Jolm  Perkins  was  con- 
victed of  hog  theft,  and  he  appeals.  Affirmed. 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the  State. 
BROOKS,  J.  Appellant  was  convicted  of 
hog  theft,  and  his  punisMlMqt  fixed  at  two 
years'  confinement  In  the  penitentiary.  There 
IS  neitlier  statement  of  facts  nor  bill  of  ex- 
ceptions in  the  record.  In  the  condition  of 
the  record,  no  question  is  presented  which  can 
be  reviewed.    The  judgment  is  affirmed. 

POWBLIj  t.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  April  18,  1006.)  Appeal 
from  District  Court,  Travis  County ;  Geo.  Cal- 
houn, Judge.  Fred  Powell  was  convicted  of 
burglary,  and  appeals.  Affirmed.  J.  B.  Tantis, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  3.  Appellant  was  convicted 
of  burglary,  and  his  punishment  fixed  at  four 
Tears'  confinement  in  the  state  reformatory; 
hence  this  appeal.  As  the  record  is  presented, 
we  find  neither  statement  of  facts,  bill  of 
exceptions,  nor  motion  for  new  trial.  The 
charge  of  the  court  Is  applicable  to  a  state 
of  facts  provable  under  the  indictment,  which 
follows  approved  precedents.  No  error  appear- 
ing, the  judgment  is  affirmed, 

BROOKS,  J.,  absent. 


CLARK  ▼.  CITY  OP  MINERAL  WELLS. 
(Court  of  Civil  Appeals  of  Texas.  April  21, 
1906.)  Error  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge.  Action  by  the 
city  of  Mineral  Wells  against  Mrs.  Lucinda 
Clark.  There  was  judgment  tor  plaintiff,  and 
defendant  brings  error.  Reversed  and  remand- 
ed.   C.  M.  Templeton,  for  plaintiff  in  error. 

STEPHENS,  J.  Plaintiff  in  error  brin^  be- 
fore us  a  judgment  rendered  in  a  tax  suit  on 
citation  by  publication,  in  which  the  city  of 
Mineral  Wells  was  plaintiff  and  "unknown 
owner"  was  defendant  The  questions  raised 
by  the  assignments  of  error  have  been  dis- 
tmcUy  passed  on  by  this  court  in  the. following 
cases:  Babcock  ▼.  Wolffarth,  80  S.  W.  641, 
10  Tex.  Ct.  Rep.  164,  and  cases  there  cited; 
Garvey  v.  State,  88  S.  W.  873,  13  Tex.  Ct 
Bep.  646,  and  authorities  there  cited.  On  the 
authority  of  these  decisions  the  judgment  is 
reversed,  and  the  cause  remanded. 


PALMO  V.  S.  W.  SLAYDEN  &  CO.  (Su- 
preme Court  of  Texas.  June  6,  1906.)  On  mo- 
tion for  rehearing.  Overruled.  For  former 
opinion,  see  92  S.  W.  796. 

BROWN,  J.  The  error  in  stating  that  "no 
motion  for  new  trial  was  filed  at  that  term"  is 
immaterial,  but  for  the  sake  of  accuracy  the 
opinion  is  corrected  so  as  to  read :  "A  motion 
for  a  new  trial  was  filed  at  that  term."  The 
motion  for  a  rehearing  is  overruled. 


KOOER  et  al.  v.  KOOER  et  al. 
(Court  of  Appeals  of  Kentucky.    June  13,  UM.) 

WlU>B — COXSTBrCTIOH— DiVISX  BT  IXPUCiiTIOK. 

A  will  reciting  that  the  testator  haa  deeded 
all  his  land  to  certain  heirs  does  not  constitute  a 
devise  by  implication  where  the  deeds  referred  to 
are  invalid. 

[Ed.  Note.— For  cases  in  point,  see  vol.  4S,  Cent 
Dig.  WUls,  i  999.] 

"Not  to  be  officially  reported." 

On   petition   for   rehearing.    Overruled. 

For  former  opinion,  see  92  S.  W.  96L 

HOB  SON,  C.  J.  Having  considered  the  peti- 
tion for  rehearing,  we  only  deem  it  necessary  to 
answer  so  much  of  it  as  insists  that  the  refer- 


ence in  the  will  made  September  1,  1903,  to  the 
deeds  declared  invalid,  was  a  devise  by  implica- 
tion. The  recital  in  the  will  which  it  Is  claim- 
ed is  a  devise  by  implication  is  as  follows: 
"After  first  deeding  all  my  lands  to  my  two 
youngest  sons,  Elijah  Koger  and  William  Ko- 
ger,  Jr.,  I  am  desirous  of  willing  the  remainder 
of  my  estate  equally  among  all  of  my  heirs,  ex- 
cept Elijah  and  William  Koger,  whom  I  have 
deeded  all  my  lands  to."  In  support  of  the  con- 
tention that  this  is  a  devise  by  implication, 
counsel  call  our  attention  to  certain  excerpts 
from  Page  on  Wills.  As  we  understand  the  doc- 
trine that  controls  devises  by  implication,  it  is 
this :  That  where  the  testator  has  previously 
made  a  valid  disposition  of  his  property,  and  in 
his  will  refers  to  this  disposition  theretofore 
made,  it  will  be  considered  as  a  devise  by  im- 
plication of  the  property  mentioned ;  but  wheth- 
er devises  by  implication  will  stand  or  not  de- 
Iiends  primarily  on  the  question  as  to'whether 
or  not  the  previous  disposition  was  a  valid 
or  enforceable  one,  or  such  a  one  as  the  law 
would  permit  the  persons  therein  named  to  hold 
and  claim  as  their  part  of  the  estate.  On  the 
other  hand,  if  the  previous  disposition  of  the 
property  mentioned  m  the  will  was  not  a  valid 
disposition,  or  such  a  one  as  the  parties  could 
take  and  hold  the  property  under,  then  it  can- 
not be  held  a  devise  by  implication,  because, 
when  the  previous  conveyance  or  contract  is 
set  aside  or  held  invalid,  the  devise  by  implica- 
tion necessarily  falls  with  it  A  devise  by  im- 
plication presupposes  a  previous  valid  disposi- 
tion of  the  property  menl3oned  in  the  will. 

In  Benson  v.  Hall,  150  111.  60,  86  N.  E.  947, 
it  appears  that  Wm.  Hall  died  hi  1892,  having 
previously  made  his  last  will,  in  which  he  gave 
each  of  his  sons  one  dollar,  stating  that  "it  and 
the  real  estate  I  have  deeded  them  is  to  be  in 
full  satisfaction  of  their  share  of  my  estate." 
In  a  controversy  arising  after  his  death,  the 
sons  mentioned  in  the  will  relied  in  their  answer 
upon  the  deeds  made  previous  to  the  will  con- 
veying to  his  sons  certain  real  estate,  and  they 
claimed  title  nnder  the  deeds  and  under  the 
will,  insisting  that  although  it  might  appear 
that  the  deeds  under  which  they  claimed  had 
not  been  delivered  to  them,  together  with  the 
will  of  the  grantor  they  vested  the  title  to  the 
property  in  them.  In  support  of  this  position- 
they  relied  on  the  case  of  Hunt  v.  Evans,  134 
111.  496,  25  N.  E.  579,  11  L.  R.  A.  185,  cited 
in  the  petition  for  rehearing;  bnt  the  court 
said :  "This  case  is  directly  to  the  contrary.. 
We  there  said :  'But  where  the  recital  in  the- 
will  is  to  the  effect  that  the  testator  has  by 
some  instrument  other  than  the  will  given  to  a 
certain  person  named  in  the  recital  property,. 
when  in  fact  and  in  truth  he  has  not  done  so, 
such  an  erroneous  recital  does  not  disclose  a 
purpose  and  intent  on  the  part  of  the  devisor  Lo 
give  by  the  will,  and  in  such  case  resort  must 
be  had  to  the  other  instrument  and  not  to  the 
will,  by  persons  interested.' "  And  the  court 
held  that  it  was  not  a  devise  by  implication, 
and  looked  entirely  to  the  validity  of  the  deeds 
to  determine  whether  or  not  the  property  pass^ 
under  them,  and  not  under  the  will. 

In  Zimmerman  v.  Hafer,  81  Md.  347,  32  All. 
316,  one  Bitner  conveyed  to  Zimmerman  a  val- 
uable farm.  Afterwards  he  made  a  will,  in 
which  he  stated :  "Whereas,  I  have  this  day 
made  and  executed  a  deed  conveying  to  J.  Mon- 
roe Zimmerman  the  farm  whereon  I  now  re- 
side, I  do  hereby  give  and  bequeath  unto  the 
said  Zimmerman  all  my  personal  property  of 
whatever  description  and  wheresoever  situated." 
After  the  death  of  the  testator,  the  deed  was 
assailed  on  the  ground  that  it  had  been  procured 
by  undue  influence,  and  upon  a  trial  of  the 
case  the  deed  was  set  aside  and  annulled  on 
this  ground.  After  the  judgment  canceling  the 
deed.  Zimmerman  brought  an  action  against 
the  heirs  of  Bitner,  asserting  title  to  the  real  es- 
tate mentioned  in  the  deed  by  virtue  of  the  pnK 
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vision  relating  to  it  in  the  will;  but  the  court 
held  that  the  dause  in  the  will  presupposed 
that  the  land  had  been  disposed  of  by  the  deed, 
and  that  there  was  no  intention  to  give  the 
same  by  the  will.  The  court  said :  "If  the  deed 
had  been  sustained,  Zimmerman  would  have 
held  title  under  it,  and  not  under  the  will. 
Clearly,  be  could  not  have  held  the  same  estate 
under  both  the  deed  and  the  will  at  the  same 
time.  If  the  deed  had  prevailed,  he  would  then 
have  held  under  it,  and  it  only,  because  it  would 
then  have  conveyed  the  grantor's  entire  interest 
to  the  grantee ;  there  being  ostensibly  a  deed  in 
fee  simple.  If  it  liad  effectively  conveyed  a  fee, 
then  it  would  have  divested  the  grantor's  whole 
interest  in  the  property,  and,  having  been 
executed  prior  to  the  will,  there  would  have 
been  no  estate  left  to  the  grantor  for  the  will 
to  operate  upon.  But,  as  the  deed  was  in  form 
sufficient,  had  it  been  allowed  to  stand,  to  con- 
vey to  the  donee  the  grantor's  entire  title  to 
the  farm,  the  will,  which  does  not  purport,  or 
even  inferentially  profess,  to  give  the  same 
farm  to  the  game  or  any  other  person  in  the 
event  or  on  the  contingency  that  the  deed 
should  fail  to  be  operative,  can  upon  no  known 
rule  of  construction  be  interpreted  as  alternate- 
ly disposing  of  the  property  if  it  failed  to  pass 
under  the  deed.  The  deed  was  striclcen  down 
liecause  it  was  void,  and  it  was  void  because  it 
had  been  procured  by  undue  influence.  It  was 
consequently   tainted   from   the   beginning.    In 


trath  and  in  fact,  though  he  had  executed  the 
deed,  he  had  not  by  reason  of  the  deed's  in- 
validity conveyed  that  property  to  Zimmerman 
at  all.  The  recital  in  tne  will  was,  or  at  least 
turned  out  to  be,  erroneous,  because  the  deed 
did  not  convey  the  title,  although  it  was  actu- 
ally made  and  executed.  Such  an  erroneous 
recital  does  not  dispose  a  purpose  or  intention 
on  the  part  of  the  testator  to  give  the  same 
property  by  the  will." 

Quoting  from  Page  on  Wills  a  part  of  a  sec- 
tion cited  by  counsel  in  the  petition,  the  author 
supports  the  Maryland  case  in  the  following 
language:  "But,  where  the  testator  in  his  will 
recites  erroneously  that  he  has  conveyed  certain 
of  his  real  estate  by  deed  to  a  certain  named 
person,  it  does  not  show  an  intention  to  dispose 
of  the  property  by  will,  but  merely  the  testa- 
tor's opinion  as  to  the  legal  effect  of  some  pre- 
existing instrument.  If,  therefore,  snch  pre- 
existing deed  is  for  any  reason  invalid,  a  refer- 
ence to  it  in  the  will  cannot  be  held  to  amount 
to  a  devise  by  implication  of  the  property  de- 
scribed in  such  deed  to  the  grantee  therein." 
In  American  &  English  Encycioptedia  of  Law 
(1st  Ed.)  vol.  29,  p.  883,  it  is  said :  "A  recital 
which  in  effect  merely  amounts  to  a  declaration 
that  the  testator  supposes  the  party  referred  to 
lias  an  interest  independent  of  the  will  is  no 
evidence  of  the  intent  to  give  by  the  will,  and 
does  not  raise  a  gift  by  implication." 

Petition  is  overruled. 
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ABANDONMENT. 

Of  rights  in  pablie  land,  see  "Public  Landa," 
wife,  aee  "Hoaband  and  Wifa,"  I  4. 

ABATEMENT. 

Of  price  of  land,  see  "Vendor  and  Purchaaer," 

ABATEMENT   AND   REVIVAL 

Judgment  aa  bar  to  another  action,  aee  "Judg- 
ment," I  6. 

Revival  of  judgment,  see  "Judgment,"  {  T. 

Bight  of  action  by  or  against  personal  r«pre- 
sentative,  see  "Executors  and  Administrators," 
IT. 

ABETTORS. 

Criminal  reaponsibilitr,  aee  "Oriminal  Law," 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  9. 

ABUSIVE  LANGUAGL 

In  argument  of  counsel,  see  "Criminal  law," 
119. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  {  6. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  H  2,  4. 

Limitation  of  actions  for  recovery  for  injuries 
to  proper<7  of,  see  "Limitation  of  Actions," 

$2. 
Bights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," i  7. 

ACCEPTANCE 

Of  contract  of  insurance,  see  "Insurance,"  S  6. 
Of  goods  sold  in  general,  see  "Sales,"  §  3. 
Of  goods   sold   within   statute  of  frauds,  see 
"B^iuds,  Statute  of,"  {  2. 

ACCESSORIES. 

Criminal  responsibility,  see  "Criminal  Law," 
i  1. 

ACCIDENT. 

Cause  of  death,  see  "Death,"  i  1. 
Cause  of  personal   injuries,  see  "Negligenoe," 
«1. 

ACCOMPLICES. 

Criminal   responsibility,   see   "Criminal   Law," 
Testimony,  see  "Criminal  Law,"  t  14. 


ACCORD  AND  SATISFACTION. 

See  "Belease." 

Ilquitable   defense   against   plea   of,    see   "Ac- 
tion," IL 

ACCOUNTING. 

Accounting    by    partners,    see    "Partnership," 
H  2,4. 

ACCRETION. 

See  "Navigable  Waters,"  |  2. 


ACCRUAL 

ition,   see   "Lii 

ACKNOWLEDGMENT. 


Of  right  of  action,  see   "Limitation  of  Ac- 
tions," I  2. 


Of  indebtedness  barred  by  limitation,  see  "Limi- 
tation of  Actions,"  {  3. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  8  11;  "Evidence,"  §  4. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Elstoppel,"  f  3. 

ACTION. 

Accrual,  see  "Limitation  of  Actions,"  |  2. 

Bar  by  former  adjudication,  see  "Judgment," 
i  6. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  {  2. 

Constitutional  guaranties  of  remedies,  see  "Con- 
stitutional Law,"  §  6. 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

On  bond  for  injunction  after  death  of  defend- 
ant, see  "Executors  and  Administrators,"  {  2. 

Pendency  of  action,  see  "Lis  Pendens." 

Validity  of  assignment  to  authorize  suit,  see 
"Assignments,"  I  1. 

AetUmt  between  parties  in  porMcutor  relcMcma, 

See  "Attorney  and  Client,"  §  2 ;  "Master  and 
Servant,"  If  7-10 ;  "Partnership,"  f  4. 

Co-tenants,  see  "Partition,"  g  1. 

Mortgagor  and  mortgagee,  see  "Chattel  Mort- 
gages?" §  2. 

Actioru  by  or  aaatntt  particular  eUuaee  <if 
jwrtlea. 

See  "Attorney  and  Client,"  {  2:  "Carriers," 
i8  2-10 ;  "Corporations,"  8  3 ;  "Executors  and 
Administrators,"  i  7;  "Infants,"  g  2;  "In- 
sane Persons,"  I  2:  "Master  and  Servant," 
I  12;  "Municipal  Corporations,"  (  8;  "Par- 
ent and  Child*^;  "Principal  and  Agent,"  f 
2 ;  "Railroads,"  H  1.  6,  8-10 ;  "Street  RaU- 
roads,"  {  2. 

Assignee  of  vendor's  lien  note,  see  "Vendor  and 
Purchaser,"  {  6. 

Corporate  officers,  see  "Corporations,"  i  2. 

Foreign  corporations,  see  "Corporations,"  {  6. 

Mortgagors  or  mortgagees,  see  "Chattel  Mort- 
gages/' i  2. 
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Telegraph  or  telephone  company,  see  "Tele- 
graphs and  Telephones."  §  1. 

Trustees  of  charity,  see  ''Charities,"  {  1. 

Water  company,  see  "Waters  and  Water  Oonra- 
es."  S  3. 

AcUont  reiattng  to  particular  tpedea  of  property 

oreatat£s. 
Corporate  bonds,  see  "Corporations,"  g  3. 
Surface  waters,  see  "Waters  and  Water  Coora- 

es,"  I  2. 
Water  rights,  see  "Waters  and  Water  Courses," 

Particular  causea  or  grounds  of  action. 

See  "Assault  and  Battery,"  S  1;  "Bills  and 
Notes"  {  8:  "Conspiracy,"  i  1;  "Death,"  | 
1;  'Tordble  Entry  and  Detainer,"  §  1; 
"Fraud,"  |  2;  "Insurance,"  {  16;  "Malicious 
Prosecution,"  S  2;  "Money  Received" ;  "Neg- 
ligence," (  4;  "Nuisance,  8  1;  "Trespass''^: 
"Trover  and  Conversion,''  f  1;  "Work  and 
Labor." 

Award  of  arbitrators,  see  "Arbitration  and 
Award,"  «  2. 

Breach  of  contract,  see  "Contracts,"  {  5: 
"Sales,"  «  6,  7;  "Vendor  and  Purchaser,'' 
i  7. 

Breach  of  contract  of  lease,  see  "Landlord  and 
Tenant,"  $  1. 

Breach    of   covenant,    see   "Covenants,"    f    2. 

Breach  of  pasturage  contract,  see  "Aitimals." 

Breach  of  warranty,  see  "Sales,"  |  7. 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  {  9. 

Compensation  of  attorney,  see  "Attorney  and 
aient,"  \  2. 

Compensation  of  broker,  see  "Brokers,"  |  2. 

Conversion  of  mortgaged  property,  see  "Chattel 
Mortgages,"  i  2. 

Corporate    bonds,    see    "Corporations,"    {   8. 

Death  caused  by  operation  of  railroads,  see 
"Railroads,"  {  7. 

Improvements  hi  highway  in  city,  see  "Munici- 
pal Corporations,  f  8. 

Injunction  bond,  see  "Injunction,"  {  4. 

Injuries  caused  by  diversion  of  water  in  city, 
see  "Municipal  Corporations,"  g  8. 

Injuries  from  fire  caused  by  operation  of  rail- 
road, see  "Railroads,"  i  10. 

Injuries  from  flowage,  see  "Waters  and  Water 
Courses,"  i  2. 

Injuries  to  animals  caused  by  operation  of  rail- 
roads, see  "Railroads,"  g  9. 

Injuries  to  live  stock  in  transportation,  see 
^Carriers,"  i  8. 

Liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," gg  3,  9. 

Loss  of  or  injury  to  passenger's  effects,  see 
"Carriers,"  i  10. 

Negligence  in  delivery  or  transmission  of  mes- 
sage, see  "Telegraphs  and  Telephones,"  g  1. 

Personal  injuries,  see  "Carriers,"  gg  7,  9 ;  "Mas- 
ter and  Servant,"  gg  7-10,  12;  ''Municinal 
Corporations,"  J  8;  "Parent  and  Child"; 
"Railroads,"  gg  6-8:   "Street  Railroads,"  g  2. 

Price  of  goods,  see  "Sales,"  g  6. 

Price  of  land,  see  "Vendor  and  Purchaser,"  g  6. 

Recovery  of  land  sold  by  vendor,  see  "Vendor 
and  Purchaser,"  I  6. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser."  g  7. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," i  4. 

Trespass  by  animals,  see  "Animals." 

Violation  of  municipal  ordinance,  see  "Munid- 

Wml   Corporations,     g  6. 
rongful  attachment,  see  "Attachment,"  f  S. 
Wrongful    death   of  servant,  see  "Master   and 

Servant,"  gg  8-11. 
Wrongful  ejection  of  passenger,  see  "Carriers," 
18. 


,    Particular /omwaT  action. 

See  "mectment";  "Replevin":  "Trespass,"  I 
1;  "OVespass  to  Try  Title'';  "Trover  and 
Conversion." 

ParHcidarform*  nftpectal  raitf: 

See  "Divorce";  "Injunction":  "Partition,"  I 
1 ;   "QuieUng  Title^;  "Specific  Performance.* 

Alimony,  see  "Divorce,"  g  4. 

Cancellation  and  release  of  mortgage,  see  "Mort- 
gages,'  g  2. 

*^'''I>!lU>''K  tmstees  of  charity  to  file  voncheis. 
see  "Charities,"  11. 

Construction  of  will,  see  "Wills,"  |  8. 

Determination  of  adverse  daims  to  real  t>roD- 
erty,  see  "Quieting  Title."  *^ 

Determination  of  valididr  of  corporate  bonds, 
see  "Corporations,"  g  3. 

Enforcement  or  foreclosure  of  lien,  see  "Mechan- 
ics' Liens,"  g  1. 

Establishment  and  enforcement  of  charity,  see 
"Charities,"  g  1. 

Establishment  of  boundaries,  see  "Boundaries," 

B  2. 

Foreclosure  of  mortgage,  see  "Mortgagea,"  g  3. 

For  poaaeasion  of  property,  see  "Chattel  Mort- 
gages," g  2. 

Partnership  accounting,  see  "Partnership,"  g  4. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  doud  on  title,  see  "Quieting  Title." 

Setting  aside  fraudulent  conveyance,  see  "Fitiud- 
ulent  Conveyances,"  g  2. 

Particular  prooeedinii»  in  action*. 

See  "Appearance";  "Continuance";  "Costs"; 
"Damages":  "Depositions";  "Dismissal  and 
Nonsuit":  "Evidence";  "ExecuUon";  "Judg- 
ment"; ''Judicial  Sales";  "Jury";  "Limita- 
tion of  Actions";  "Parties";  "Pleading": 
"Process";  "Removal  of  Causes";  "SHpolft- 
tions";   "Trial";   "Venue." 

Bill  of  particulars,  see  "Pleading,"  i  5. 

Nonsuit,  see  "Triiil,"  g  8. 

Notice  of  action,  see  "Process,"  g  1. 

Revival  of  judgment,  see  "Judgment,"  g  7. 

Verdict,  see  "Trial,'  g  1& 

PartUnHar  remedie*  in  orincident  to  actUm$. 

See  "Attachment";  "Oamishment" ;  "Injunc- 
tion";   "Receivers." 

Notice  of  pendency  of  actioQ,  see  "Lis  Pen- 
dens." 

iVooeedtnga  in  exeroiss  of  tpeeUU  JurUdiettonu 

Courts  of  limited  jurisdiction  in  general,  see 
"Coiirts,"  g  3.  •       — 

Criminal    prosecutions,    see    "Criminal    Law." 

Suits  in  equity,  see  "BJqulty." 

Suits  in  justices'  courts,  see  "Jnsticea  of  the 
Peace,"  g  1. 

Aeview  <)ri>Pooeed{n(;«; 

See  "Appeal  and  Error";  "Certiorari";  "Ex- 
ceptions, Bill  of;  "Judgment,"  g  2;  "Jus- 
tices of  the  Peace,"  g  2;    "New  Trial." 

g    1.    N»tave  and  tor^ 

*Where  a  right  exists  at  law  or  in  equity,  a 
statute  giving  a  new  remedy  gives  a  cumulative 
remedy  merely. — Richardson  v.  People's  Life  i 
Accident  Ins.  Co.  (Ky.)  284. 

'Where  a  statute  gives  a  new  right  and  pre- 
scribes a  remedy  for  its  enforcement,  the  pre- 
scribed remedy  is  exdnsive. — Richardson  t. 
People's  Life  &  Acddent  Ins.  Co.  (Ky.)  284. 

Civ.  Code  Prac.  g  113,  held  to  do  away  with 
the  rules  of  pleading,  existing  at  common  law, 
confining  actions  to  single  issues,  and  denying 
equitable  defenses  in  actions  at  law. — ^Davis  t. 
Ferguson   (Ky.)  968. 
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*Fraud  in  procnrlng  a  release  may  be  set  up 
against  a  plea  of  accord  and  satisfaction  in  an 
action  at  law. — Memphis  St.  By.  Co.  t.  Oiardino 
(Tenn.)  866. 

ACTION  ON  THE  CASE. 

See  "Treapass,"  {  1. 

ADEQUATE  REMEDY  AT  LAW. 

Bffect  on  Jarisdiction  of  equity,  see  "Injunc- 
tion," J  1. 

ADJOINING  UNDOWNERS. 

See  "Boundaries";    "Fences." 

Negligenoe  ot,  in  general,  see  "Negligenoe,"  I  4. 

ADJUDICATION. 

Of  courts  in  ceneral,  see  "Courts,"  {  2. 
Operation   and   effect   of   former   adjudication, 
see  "Judgment,"  H  5,  6,  & 

ADJUSTMENT. 

Of  Ion  within  insurance  policy,  see  "Insur- 
ance," i  14. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  11. 

Of  estate  of  decedent,  see  "Bxecntors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Onardian  and  Ward," 
{  1. 

Of  trust  property,  see  "Trusts,"  {  8. 

Bepeal  of  laws  relating  to  the  administration 
of  insolvent  estates,  see  "Statutes,"  {  S. 

ADMIRALTY. 

See  "Shipping." 

ADMISSIONS. 

As  evidence  in  dvil  actions,  see  "Evidence," 
I  4. 

Ab  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  11. 

ADULTERY. 

See  "Bigamy." 

Ground  for  divorce,  see  "Divorce,"  {  2. 

ADVANCEMENTS. 

See  "Descent  and  Distribution,"  {  1. 

ADVANCES. 

Bt  landlord  to  tenant,  see  "Landlord  and 
Tenant,"  {  5. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Of  demised  premises  by  tenant,  see  "Landlord 
and  Tenant,"  t  2. 

I   1.    Hatnxe  and  requisites. 

*The  two  years'  statute  of  limitations  does 
not  ran  under  a  tax  deed  void  for  imperfect  and 


uncertain  description  of  the  land  sold. — Dickin- 
son V.  Arkansas  City  Imp.  Co.  (Ark.)  21. 

Act  March  18,  1899  {Acts  1899,  p.  117,  No. 
66),  relating  to  adverse  possession  of  unim- 
proved lands  by  payment  of  taxes,  held  constitu- 
tional and  valid.--Cottonwood  Lumber  Co.  v. 
Hardin    (Ark.)   1118. 

*Under  Act  March  18,  1899  (Acts  1899,  p. 
117,  No.  66),  adverse  possession  of  unimproved 
lands  held  to  commence  with  payment  of  taxes, 
and  not  after  payment  of  taxes  for  seven  years. 
-<!ottonwood  Lumber  Co.  v.  Hardin  (Ark.) 
111& 

^Adverse  possession  of  real  property  for  over 
15  years,  under  color  of  title  based  on  a  lax 
deed,  tolled  the  right  of  entry  of  the  record 
owner  of  the  property. — Fitch  v.  Gentry  (Ky.) 
586. 

'Essentials  of  adverse  possession  stated. — 
Hughes  V.  Owens  (Ky.)  595. 

*Tho8e  claiming  by  adverse  possession  are  en- 
titled to  add  to  their  possession  that  of  those 
under  whom  tibey  claim. — Hughes  v.  Owens 
(Ky.)  595. 

*Mere  possession  not  hostile  to  legal  title  held 
not  to  create  title  by  limitation,  however  long 
continued. — Crowl  v.  Crowl   (Mo.  Sup.)  890. 

*A  deed  held  to  sufficiently  describe  the  laud 
to  sustain  the  five-year  statute  of  limitations. — • 
Club  Land  &  Cattle  Co.  v.  Wall  (Tex.  Sup.) 
984. 

*In  trespass  to  trv  title,  a  defendant  held  not 
to  have  acquired  title  by  advene  possession,  un- 
der the  five-year  statute  of  limitations,  because 
of  the  failure  to  pay  taxes. — Club  Land  &  Cat- 
tle Co.  V.  Wall  (Tex.  Sup.)  984. 

In  trespass  to  try  title,  a  defendant  claim- 
ing under  a  deed  conveying  an  undivided  half 
interest  in  the  land  held  to  have  acquired  title 
to  the  half  Interest  by  adverse  ijossession. — Club 
Land  &  Cattle  Co.  ▼.  Wall  (Tex.  Sup.)  984. 

(  S.    Pleading,   eTldeaee,  trial,  amd  ra- 
t1«w. 

On  an  issue  as  to  adverse  possession,  an  er- 
roneous instruction  held  harmless. — Hughes  v. 
Owens  (Ky.)  695. 

*In  trespass  to  try  title,  evidence  of  pay- 
ment of  taxes  by  plaintiffs  held  admissible. — 
Staley  v.  Stone  (Tex.  Civ.  App.)  1017. 

In  trespass  to  try  title,  certain  evidence  held 
immaterial  as  to  defendant's  rights,  and  inad- 
missible.— Staley  v.  Stone  (Tex.  Civ.  App.) 
1017. 

In  trespass  to  try  title,  leases  to  the  land  in 
quMtion  executed  by  plaintiffs  were  admissible 
to  show  that  plaintiffs  were  asserting  ownership. 
—Staley  v.  Stone  (Tex.  Civ.  App.)  1017. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  ^  1. 

AFFIDAVITS. 

See  "Depositions." 

Particular  proceedings  or  purpotei. 
See  "AtUchment,"  {  2;    "Garnishment,"  |  2. 
Change  of  venue,  see  "Criminal  Law,"  (  S. 
Continuance,  see  "Criminal  Law."  {  16. 
For  publication  of  process,  see  ''Process,"  {  1. 
For  publication  of  process  in  divorce  suit,  see 

"Divorce,"  i  3. 
New  trial,  see  "Criminal  Law,"  H  26-30. 
Verification  of  information,  see  "Indictment  and 

Information,"  {  2, 


'Point  annotated.    See  ajrllabna. 
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AGENCY. 

Sm  Trindpal  and  Agent" 

AGISTMENT. 


See  "Animals." 


AGREEMENT. 


See  "Contracto." 


Oriminal 
II. 


AIDERS  AND  ABETTORS. 

responBlbility,   see   "Criminal   Law," 

ALIENS. 

Bemoyal  of  aults  by  or  against  aliens  to  United 
States  court,  see  "Removal  of  Causes,"  {  2. 

ALIMONY. 

See  "Divorce,"  |  4. 

ALLEYS. 

See  "Municipal  Corporations,"  |  7. 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Executors  and  Administrators," 
18. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

'Interlineations  in  a  deed  held  not  to  affect 
its  validity  as  between  the  i>artie8,  nor  to  ren- 
der it  inadmissible  in  an  action  of  ejectment  to 
show  title  in  the  grantee. — ^Hont  t.  Nance 
(K:y.)6. 

AMENDMENT. 

Of   pleading   as  ground  for   continuance,   see 

"Continuance." 
Harmless  error  in  rulings  as  to  amendment  of 

f leadings,    see    "Appeal    and    Error,"    {    16. 
pleading  as  affecting  limitation,  see  "Limi- 
tetion  of  Actions,"  {  2.    - 
Review  of  discretionary  rulings  as  to  amend- 
ment of  pleadings,  see  "Appeal  and  Error," 
114. 

Of  parUoular  legal  proceedings. 

See  "Indictment  and  Information,"  {  4 ;  "Plead- 
ing," «  4. 

Pleading  on  appeal  from  justice's  court,  see 
"Justices  of  the  Peace,"  f  2. 

Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,*^"  S8  9,  29. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Error," 
f  2 ;    "Courts,"  §  3 ;    "Criminal  Law,"  t  27. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  |§  2,  S. 

Cattle  guards  on  railroads,  see  "Railroads,"  8  2. 

Enforcement  of  agister's  lien  in  justice's  court, 
see,  "Justices  of  the  Peace,"  {$  1,  2. 

Fence  laws,  see  "Fences." 

Harmless  error  in  rulings  on  evidence  of  value 
of,  see  "Appeal  and  Error,"  {  17. 

Injuries  from  oi>eration  of  railroads,  see  "Rail- 
roads," {  9. 


Injuries  from  operation  of  street  railroad,  sea 

''street  Railroads,"  {{  1,  2. 
Instructiona  in  general  in  actions  for  injuries 

to  live  stock,  see  "Trial,"  {  6. 
tArceny  of,  see  "Larceny, '  {  1. 
Measure   of  damages   for   loss  of,  see  "Dam- 


es," i  & 
icipal  rei 
na,^|  8. 


regulations,  see  "Municipal  Corpora- 


ages, 

Munici; 
tionsi 

Ordinance  providing  for  punishing  owners  of, 
permitting  same  to  run  at  large  as  taking 
property  without  due  process  of  law,  see  "Con- 
stitutional Law,"  i  6. 

Replevin  of,  see  ''Replevin,"  ^  1. 

Res  gestte  in  action  for  injuries  to,  see  "Evi- 
dence," i  2. 

Right  to  justice  and  remedies  for  injuries  as 
affecting  validity  of  ordinance  prohibiting  run- 
ning at  large  of,  see  "Constitutional  Law," 
i  6. 

One  suing  for  trespass  on  his  land  committed 
by  the  cattle  of  another  cannot  recover  for  any 
damages  which  by  the  exercise  of  ordinary  care 
be  could  have  prevented. — ^Linn  v.  Hasan's 
Adm'r  (Ky.)  11. 

Ey.  St  1903,  e.  122,  allowing  rural  com- 
mnnitiea  to  adopt  stock  laws  to  prohibit  run- 
ning at  large  of  cattle,  held  not  to  repeal  by  im- 
plication city  charters  permitting  cities  to  legis- 
late on  same  subject — City  of  Paducah  v.  Rags- 
dale  (Ky.)  13. 

•Rev.  St  1879,  c.  159,  providing  for  restrain- 
ing swine  from  running  at  large,  held  repealed 
b7  Act  March  27,  1S83  (Laws  1883,  p.  28),  pro- 
viding for  the  restraining  of  domestic  animals 
from  running  at  large,  and  purporting  to  cover 
the  entire  subject — Oumm  t.  Jones  (Mo.  App.) 
189. 

On  presentation  to  county  court  of  a  certifi- 
cate snowing  the  value  of  an  animal  slanght^ed 
under  Acts  1901,  p.  283,  c.  156,  held,  that  the 
county  court  had  no  jurisdiction  to  fix  for  it- 
self the  value  of  the  animal. — ^Lewis  ▼.  Shelby 
County  (Tenn.)  109a 

*The  action  of  the  state  live  stock  inspector 
in  destroying  an  animal  under  Acts  1901,  p. 
283,  c.  156,  held  unquestionable  in  any  subse- 
quent proceeding. — ^Lewis  ▼.  Shelby  County 
(Tenn.)  1098. 

In  an  action  for  breach  of  an  oral  pasturage 
contract,  whether  defendant's  statement  that 
he  would  not  overstock  the  pasture  was  a  part 
of  the  contract  held  for  the  jury. — J.  B.  Wallis 
&  Co.  V.  Wallace  (Tex.  Civ.  App.)  43. 

♦Where  defendant  orally  contracted  to  xwsture 
certain  cattle  at  a  certain  price  per  head,  an 
agi-eement  that  he  would  not  overstock  the 
pasture  nor  permit  the  fences  surrounding  the 
same  to  become  out  of  repair  will  be  implied. — 
J.  B.-WalUs  A  Co.  v.  Wallace  (Tex.  Civ.  App.)  43. 

In  an  action  for  breach  of  a  pasture  contract, 
the  fact  that  no  definite  time  for  pasturage 
was  agreed  on  would  not  deprive  plaintiffs  of 
their  right  to  recover  for  damages  sustained 
while  the  cattle  were  pastured  under  the  con- 
tract— ^J.  B.  Wallis  &  Co.  V.  Wallace  (Tex. 
Civ.  App.)  43. 

In  an  action  for  breach  of  a  pasturage  eon- 
tract  defendant  held  entitled  to  recover  the 
difference  between  the  market  value  of  the 
cattle  immediately  prior  to  their  depreciation 
in  value  and  their  market  or  reasonable  value 
when  removed  from  the  pasture. — J.  B.  Wallis 
&  Co.  V.  Wallace  (Tex.  (Sir.  App.)  43. 

ANSWER. 

In  pleading,  see  "Pleading,"  |  2. 


'Point  aaaotated.    8e*  srllsbits. 
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APPEAL  AND  ERROR. 

8«e  "Certiorari";   "BxceptloM,  Bill  of;  "New 

Trial." 
Appellate  Jurisdiction  of  particular  courts,  see 

Autiioritr  of  city  to  regulate  appeals  by  ordi- 
nances,  see   "Manicipal   Corporations,"   {   1. 

Costs,  see  "Costs,"  §  3. 

Existence  of  remedy  by  appeal  or  error  as 
KTonnd  for  denial  of  prohibition,  see  "Pro- 
hibition," !  1. 

In  proceedings  to  cancel  liquor  license,  see  "In- 
toxicating Liquors,"  §  3. 

Review  in  divorce  suit,  see  "Divorce,"  i  8. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  8  27 :  "Homicide,"  §  10. 

Review  of  proceedings  in  justices'  courts,  see 
"Justices  of  the  Peace,"  S  2. 

Right  to  justice  and  remedies  for  injuries  as 
affecting  validity  of  ordinance  providing  for 
fining  owners  of  cattle,  but  granting  no  ap- 
peal, see  "Constitutional  Laws,"  i  6. 

S    I.    Nature  and  form  of  remedy. 

*Mandamu8  and  not  appeal  held  proper  rem- 
edy for  review  of  proceedings  in  county  court 
for  establishment  of  drain  along  the  railroad. — 
Sanders  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo. 
App.)  736. 

(   2.    Deelaions  reviewable. 

The  Court  of  Appeals  has  jurisdiction  of  an 
appeal  from  a  judgment  refusing  to  enjoin  the 
collection  of  a  judgment  and  to  vacate  it,  al- 
though the  amount  is  less  than  $200. — CinciU' 
nati.  P.,  B.  S.  &  P.  Packet  Co.  v.  Thomas 
Malone  &  Co.  (Ky.)  306. 

*An  order  held  a  final  judgment  within  Civ. 
Code  Prac.  i  3G8,  and  so  to  support  an  appeal. 
— ^AuU  V.  Bowling  Green  Opera  House  Co. 
(Ky.)  943.     , 

Where  plaintiffs'  title  to  land  is  involved, 
the  Court  of  Appeals  held  to  have  Jurisdiction, 
though  only  $oO  damages  were  awarded. — 
Morgan  v.  Lewis  (Ky.)  970. 

I  3.    Rlxkt  of  review. 

Under  Const  art  7,  (  33,  and  Kirby'a  Dig. 
S  1487,  the  operator  of  a  comtketing  ferry,  to 
whom  a  license  had  been  previously  granted, 
not  a  party  to  proceedings  for  the  granting  of 
a  license  to  another  before  judgment,  held  not 
entitled  to  appeal  therefrom. — Turner  v.  Wil- 
liamson (Ark.)  867. 

{  4.  PresemtatioA  and  reserration.  Ini 
lower  court  of  gronnda  of  re- 
Tleir— Issues  and  qnestlona  in 
lower  eonrt. 

In  an  action  for  injuries  to  a  servant,  plain- 
tiff held  not  entitled  to  avail  himself,  on  appeal, 
of  the  crankiness  of  the  machine  by  which  he 
was  injured ;  such  defect  not  having  been  urged 
at  the  trial. — Smith  t.  Forrester- Nace  Box  0>. 
(Mo.  Sup.)  394. 

In  an  action  for  injuries,  defendant  held 
not  entitled  on  appeal  to  urge  the  fact  of  non- 
tender  or  return  of  the  consideration  paid  for 
a  release  of  damages  alleged  by  plaintiff  to 
have  been  obtained  through  fraud. — Robertson 
V.  George  A.  Fuller  Const  Co.  (Mo.  App.)  130. 

A  statement  of  a  claim  against  a  decedent's  es- 
tate held  sufficient  against  attack  first  made  on 
appeal,  unless  it  is  so  defective  that  it  could 
not  be  cured  by  verdict. — Britian  v.  Fender  (Mo. 
App.)  179. 

{  S.  —  Objeetlons  and  motions,  and 
mlincs  tkereon. 

A  party  who  has  not  asked  for  a  proper  In- 
struction cannot  complain  of  the  refusal  to 
give  an  improper  one.— Western  Union  Tele- 
graph Co.  T.  Ford  (Ark.)  528. 


Several  defendants  held  not  entitied  to  take 
advantage  of  the  failure  to  prove  a  joint  cause 
of  action  in  the  absence  of  any  motion  to  re- 
quire plaintiffs  to  elect  which  defendants  th^ 
would  proceed  against — Behon,  Blake  &  Steven- 
son V.  Whitt   (Ky.)  280. 

An  objection  to  a  material  variance  between 
the  pleading  and  proof  will  not  be  considered 
when  made  for  the  first  time  on  appeal. — Ing- 
wersen  v.  St  Louis  &  H.  Ry.  Co.  (Mo.  App.^ 
857. 

A  party  cannot  complain  that  an  instructioa 
is  couched  in  too  general  terms  where  he  has 
requested  no  specific  instruction. — Oamache  v. 
Johnston  Tin  Foil  &  Metal  Co.  (Mo.  App.)  918. 

Where  plaintiff  in  an  action  for  the  death  of 
a  servant  failed  to  request  the  submission  of  a 
certain  issue  of  negligence  and  acquiesced  la 
its  being  withheld  from  the  jury,  he  could  not 
complain  on  appeal  of  the  failure  to  submit 
it— Ramm  v.  Galveston,  H.  ft  S.  A.  Ry.  (X 
(Tex.  Civ.  App.)  426. 

A  party  could  not  complain  on  appeal  that 
an  instruction  which  was  a  correct  exposition  of 
a  general  rule  was  not  sufiSciently  specific  la 
its  application  to  the  case,  where  he  failed  te 
request  an  instruction  which  would  have  reme- 
died the  alleged  defects. — Ramm  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  426. 

Motion  to  fully  define  proximate  cause  helS 
not  ground  for  reversal  in  the  absence  of  a  re- 
quest—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pas- 
chal! (Tex.  Civ.  App.)  446. 

In  an  action  between  applicants  for  the  pov- 
chase  of  public  lands,  the  exclusion  of  certain 
evidence,  if  error,  held  harmless. — Winans  ib 
McCabe    (Tex.   Civ.  App.)    817. 

*Objections  to  evidence  in  the  appellate  contt 
which  were  not  presented  below  will  not  be 
reviewed.— Mullen  v.  Galveston,  H.  ft  S.  A. 
Ry.  Co.  (Tex.  Civ.  App.)  1000. 

Failure  to  •  make  findings  held  not  open  te 
complaint  in  the  absence  of  request  therefor. — 
Caplen  t.  Cox  (Tex.  Cir.  App.)  104a 

{  6.     -—  Ezeeptions. 

'Grounds  of  exceptions  not  relied  on  in  the 
circuit  court  will  not  be  considered  on  appeal.— 
Brumley  v.  Nichols  ft  Shepherd  Co.  (Ky.)  548. 

An  objection  to  an  amended  petition  and  a 
reply  on  the  ground  that  they  constituted  a 
departure  from  the  original  petition  held  waiv- 
ed.—Walker  V.  Wabash  R.  Go.  (Mo.  Sup.)  83. 

Argument  of  counsel  will  be  reviewed,  thougk 
no  exception  was  taken,  where  the  trial  court 
had  established  a  rule  that  he  would  not  su»' 
tain  an  objection  to  improjier  argument  and 
would  not  instruct  the  jury  to  disrenird  an  ar- 
gument—Galveston,  H.  ft  S.  A.  By.  Co.  t. 
Washington    (Tex.   Civ.   App.)    1064. 

S   7.    —  Motions  for  new  triaL 

*In  the  absence  of  motion  and  grounds  for 
a  new  trial,  there  is  nothing  for  the  appellate 
court  to  consider  except  whether  pleadings 
stated  a  cause  of  action. — Orient  Ins.  Co.  r. 
J.  A.  Meers  ft  Son  (Ky.)  684. 

Motion  to  set  aside  verdict  held  equivalent  te 
motion  for  new  trial  for  purpose  of  present- 
ing questions  for  review. — Morgan  v.  Keller 
(Mo.  Sup.)  75. 

*A  ruling  on  a  demurrer  to  a  petition  ia  re- 
viewable without  any  motion  for  a  new  trial 
or  bill  of  exceptions.— -Crow  v.  Reliable  Jewelry 
Co.  (Mo.  App.)  742. 

The  refusal  of  instructions  and  the  admis- 
sion of  evidence  may  be  reviewed  on  appeal, 
notwithstanding  the  attention  of  the  trial  court 
was  not  directed  thereto  by  motion  for  a  new 


*  Point  annotated.    See  syllabiu. 
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trial. — McFadden  t.  MiBsouri,  K.  &  T.  Ry.  Ca 
of  Texas  (Tex.  OIt.  App.)  989. 

i  8.     Beqiilsltea     and     pre««edias*     '<*' 
inuufer  of  ••»••. 

An  appeal  dismissed  because  of  the  absence 
of  an  appeal  bond,  as  required  by  Rev.  St.  1895, 
arts.  1400-1402,  1408.— Logan  v.  Gay  (Tex. 
Snp.)  255. 

I  9.     Record  and  proeeodincs  miit  In  reo' 
ord. 

'Alleged  improper  argument  of  counsel  can- 
not be  reviewed  on  appeal  where  it  is  not  pre- 
served in  any  bill  of  exceptions. — George  T. 
Stagg  Co.  V.  Brightwell  (Ky.)  8. 

*The  filing  of  a  complete  transcript  of  the 
record  on  appeal  does  not  dispense  with  the 
necessity  of  filing  an  abstract  thereof,  as  re- 
quited by  Rev.  St.  1899,  <  813,  and  court  rules 
12,  13  (73  S.  W.  vi).— WhiUng  v.  Big  River 
Lead  Co.  (Mo.  Sup.)  8SS. 

The  Supreme  Court  takes  judicial  notice  of 
its  own  records. — Chicago  Herald  Co.  v.  Bryan 
(Mo.  Sup.)  906. 

*Where  no  bill  of  exceptions  was  filed  in  the 
trial  court,  there  is  nothmg  for  review  on  ap- 
peal except  the  record  proper. — Scott  v.  Adams 
Express  Co.  (Mo.  App.)  189. 

The  filing  of  a  motion  for  a  new  trial,  the 
court's  action  thereon,  the  affidavit  for  appeal, 
etc.,  heli  matters  to  be  shown  by  abstract  of  the 
record  proper,  and  not  by  the  bill  of  exceptions. 
— State  ex  rel.  Sons  r.  Holland  (Mo.  App.)  362. 

Abstract  held  to  sufficiently  comply  with  the 
St  Louis  Court  of  Appeals  rule  governing 
cases  where  full  transcript  is  filed.— White  v. 
Blankenbeckler  (Mo.  App.)  603. 

A  mortgagee's  right  to  recover  mortgaged 
chattels  before  default  could  not  be  reviewed 
where  tiie  mortgage  was  not  contained  in  the 
bill  of  exceptions. — Carson  v.  Dewar  (Mo. 
App.)   723. 

'Objections  and  exceptions  to*  instructions 
must  be  preserved  by  bill  of  exceptions.— Mc- 
Knight-Keaton  Grocery  Co.  v.  Efudson  (Ma 
App.)  1180. 

*A  motion  to  set  aside  the  verdict  and  for  a 
new  trial  can  only  be  made  a  part  of  the  record 
by  bill  of  exceptions.- Watkina  v.  Green  (Mo. 
App.)    1181. 

Where  a  defect  in  the  record  was  relied  on  as 
1^  ground  for  affirmance,  and  was  pointed  out  in 
the  reply  brief,  it  was  too  late  for  appellant 
after  affirmance  to  suggest  a  diminution  of  the 
record,  and  have  the  same  perfected  on  a  motion 
to  rehear. — La  Follette  Coal,  Iron  &  Ry.  Co.  t. 
Smith  (Tenn.)  237. 

Entry  of  judgment  nunc  pro  tunc  held  part 
of  the  trial  wUhin  Rev.  St.  1895,  art.  1379, 
authorising  the  making  of  a  statement  of  facts 
"after  the  trial"  for  purpose  of  appeal. — Palmo 
▼.  S.  W.  Slayden  &  Co.  (Tex.  Sup.)  796. 

*0n  appeal,  the  record  held  such  that  an  as- 
signment of  error  to  the  exclusion  of  certain 
testimony  coald  not  be  considered. — Ramm  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
426. 

A  bill  of  exceptions  to  the  admission  of  cer- 
tain testimony,  failing  to  set  out  the  questions, 
held  insufficient.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Paschall  (Tex.  Civ.  App.)  446. 

Under  Rev.  St.  1895,  art  1383,  appeal  from 
an  ex  parte  order  appointing  a  receiver  must 
be  presented  upon  the  petition  and  order  ol 
appointment  alone. — Haywood  v.  Scarborough 
(Tex.  Oiv.  App.)  81S. 

*A8signmente  of  error  as  to  the  admission  of 
testimony  ttased  on  a  bill  of  exceptions,  which 


fails  to  state  what  the  answers  were,  will 
not  be  considered. — Mnllen  v.  Galveston,  H.  ft 
S.  A.  Ry.  Co.  (Tex.  Oiv.  App.)  1000. 

Where  statements  of  a  witness  were  re- 
peated several  times  in  the  evidence  as  con- 
tained in  a  statement  of  facts  agreed  to  as  cor- 
rect, it  will  not  be  held  on  appeal  that  the  evi- 
dence was  excluded,  though  assignmenta  of  er- 
ror are  based  on  such  exclusion;  the  state- 
ment of  facts  and  the  statementa  in  the  bills  of 
exceptions  being  of  equal  dignity. — Mnllen  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 

1 10.  Asslcnmeat  of  errors. 

*Under  Court  of  Civil  Appeals  rules  Nos.  24, 
25,  26  (67  S.  W.  xv),  certain  assignmenta  of  er- 
ror held  multifarious  and  too  generaL — Evans  v. 
Jackson  (Tex.  Civ.  App.)  47. 

Pointa  presented  by  an  assignment  of  error 
not  embraced  in  a  proposition  will  be  regarded 
as  waived. — San  Antonio  &  A.  P.  Ry.  Co.  v. 
Wood  (Tex.  Civ.  App.)  269. 

An  assignment  of  error  to  the  exclusion  of  evi- 
dence, failing  to  state  the  objections  interposed, 
will  not  be  considered  on  appeaL — Bryson  8e 
Hartgrove  v.  Boyce  (Tex.  Civ.  App.)  820. 

An  assignment  and  accompanying  proposi- 
tion held  sufficient  to  raise  the  question  of  the 
sufficiency  of  the  jietition  in  an  action. — Western 
Union  Telegraph  (30.  v.  Bell  (Tex.  Civ.  App.) 
1036. 

Under  (Toort  of  Civil  Appeals  rules  80.  34 
(67  S.  W.  xvi),  an  assignment  of  error  held 
insufficient — Western  Union  Telegraph  Co.  v. 
Bell  (Tex.  Civ.  App.)  1036. 

111.  Brlafs. 

An  assignment  of  error  will  not  be  considered 
where  no  statement  is  subjoined  to  tiie  proji- 
ositlon  under  it  in  appellanta'  bri^f,  as  required 
by  C!onrt  of  Appeals  rule  31  (67  S.  W.  xvi). — 
Johnston  t.  Fraser  (Tex.  Civ.  App.)  49. 

'Briefs  discussing  evidence  and  not  referring 
to  pages  of  record  held  not  to  be  considered  on 
appeal. — Waggoner  t.  Missouri,  K.  &  T.  Ry. 
Co.   (Tex.  Civ.  App.)   102a 

§  12.   Review— Seopa  and  extent  In  gtmmr- 
ml. 

'Where  conclusions  of  law  were  not  separated 
from  conclusions  of  fact  in  trial  by  conrt,  ap- 
pellate court  cannot  review  finding  on  law  of 
the  case. — Orient  Ins.  Co.  ▼.  J.  A.  Meers  &  Son 
(Ky.)  584. 

'An  order  granting  a  new  trial  will  not  be 
reversed  if  sustainable  on  any  of  the  grounds 
alleged. — Metropolitan  I^ead  &  Zinc  Min.  Co. 
V.  Webster  (Mo.  Sup.)  79. 

'A  case  will  l>e  considered  on  appeal  on  the 
same  theory  on  which  it  was  tried. — ^Walker 
V.  Wabash  R.  Co.  (Mo.  Sup.)  83. 

The  court  on  an  appeal  from  an  interlocntory 
judgment  appointing  a  receiver  can  only  inqoire 
mto  the  merita  of  the  action  so  far  as  the  facte 
may  bear  on  the  question  of  the  propriety  of 
appointing  a  receiver. — Cotton  v.  Band  (Tex. 
Cav.  App!)  206. 

1 13.  — ^  Presuaiptlons. 

Permission  to  allow  witness  to  remain  in  ooort- 
room  daring  trial  while  other  witnesses  were  ex- 
cluded h«M  presumed,  on  appeal,  to  have  been 
for  good  cause. — Hlaas  v.  Fulford  (Ark.)  862. 

Where  an  act  of  (Jongress  authorized  the  con- 
struction of  a  bridge,  but  required  It  to  be  com- 
pleted within  a  specified  time,  on  appeal  t>y  de- 
fendanta  In  condemnation  proceedings  msti- 
tuted  by  the  bridge  company,  it  wilt  l>e  pre- 
sumed that  the  bridge  was  completed  within 
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the    required    time. — Southern    Illinoia    &    M. 
Bridge  Co.  y.  Stone  (Mo.  Sup.)  475. 

Wliere  a  judgment  for  $100  attorney's  fees 
was  rendered  in  favor  of  defendants  on  dissolu- 
tion of  an  injunction,  it  would  be  presumed  on 
V>peal,  in  tlie  absence  of  a  allowing  to  the  con- 
trary, that  such  allowance  was  made  for  get- 
ting rid  of  the  injunction. — Sutliff  v.  Mont- 
gomery (Mo.  App.)  615. 

On  appeal,  it  will  be  presumed,  in  the  ab- 
sence of  the  pleadings,  that  they  were  sufficient 
to  sustain  the  judnnent — Western  Supply  & 
Mfg.  Ck>.  V.  United  States  &  Mexican  Trust  Co. 
(Tex.  OiT.  App.)  986. 

On  appeal,  it  will  be  presumed,  in  the  ab- 
sence of  evidence,  that  there  was  evidence  to 
support  the  trial  court's  findings. — Western 
Supply  &  M^.  Co.  V.  United  States  &  Mexican 
Trust  Ck>.  (Tex.  a^r.  App.)  986. 

On  aimeal  in  an  action  for  damages  for 
breach  of  a  contract  to  lease  held  on  the  record 
that  it  must  be  deemed  established  that  the 
contract  was  oral. — Pinto  ▼.  Rintleman  (Tex. 
av.  App.)    1003. 

Testimony  held  to  be  presumed  on  appeal  to 
be  as  to  market  value.— Caplen  t.  Cox  (Tex. 
Civ.  App.)  1048. 

• 
114.  ^—  IMaorettoa  of  lower  eoiurt. 

Under  Ky.  St  1903,  (  1096,  a  denUl  of  a 
change  of  venue  will  not  be  reviewed  except  on 
abuse  of  discretion. — ^Drake  ▼.  Holbrook  (Ky.) 
297. 

'The  allowance  of  an  amendment  after  the 
parties  have  announced  themselves  ready  for 
trial  is  within  the  discretion  of  the  court,  and 
its  action  will  not  be  reversed  unless  such  dis- 
cretion is  abused.— W.  B.  Walker  &  Son  v. 
Hemandes  (Tex.  Civ.  App.)  1067. 

{16.  —  Qii««ttoa«  of  fact,  verdlets.  mad 
flndiiics. 

A  verdict  on  conflicting  evidence  will  not  be 
reviewed  on  appeal. — Drake  v.  Holbrook  (Ky.) 
297;  Nashville,  C.  &  St.  L.  Rv.  Co.  v.  Higgins 

Ky.)  549:  Galveston,  H.  &  8.  A.  Ky.  Co.  v. 

''aschall  (^ex.  Civ.  App.)  446. 

'Findings  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. — Smith  v.  Wyatt  (Ky.) 
687. 

Where  verdict  is  supported  by  substantial 
evidence.  It  will  not  be  interfered  with  on  ap- 
peal.— ^Morgan  v.  Keller  (Mo.  Sup.)  75. 

The  appellate  court  will  not  disturb  the  ac- 
tion of  the  trial  court  in  submitting  to  the  jury 
an  issuable  fact  unbraced  in  the  pleadings  and 
supported  by  substantial  evidence. — Smoot  v. 
Kansas  CSty  (Mo.  Sup.)  863. 

S'indings  of  the  trial  court  on  questions  of 
fact  supported  by  substantial  evidence  will  not 
be  disturbed  by  the  appellate  court — ^Matthews 
T.  French  (Mo.  Sup.)  634. 

A  verdict  finding  that  a  fire  had  neither  been 
set  by  assured  nor  with  his  connivance,  based 
on  conflicting  evidence,  will  not  be  set  aside  on 
appeal.— Oarp  v.  Queen  Ins.  Co.    (Mo.  App.) 

Whether  a  husband,  in  designating  a  home- 
stead on  mortgaged  land,  acted  in  good  faith, 
held,  under  the  evidence,  a  question  of  fact  for 
the  trial  court — McGaiuchey  v.  American  Nat 
Bank  (Tex.  Civ.  App.)  1003. 

*A  finding  snpirarted  by  evidence  will  not  be 
disturbed  on  api>eal. — Rutherford  v.  Mothershed 
(Tex.  Civ.  App.)  1021. 

1 16.  — —  Harmless  error  Im  ceneral. 

*A  party  cannot  complain  of  an  instruction 
more  nvorable  to  him  than  he  is  entitled  to 


Pi 


under  the  evidence. — Southern  C!otton  Oil  C!o. 
V.  Spotts  (Ark.)  249. 

♦The  giving  of  an  instruction  unduly  favor- 
able to  appellant  and  not  followed  by  the  jury, 
was  not  prejudicial  to  appellant — St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Dooley  (Ark.)  789. 

An  erroneous  statement  by  the  trial  court 
intended  to  induce  the  jurors  to  agree,  which 
was  ineffective,  held  harmless. — O'Neal  v.  Rich- 
ardson  (Ark.)  1117. 

In  an  action  on  notes,  the  filing  of  an  amend- 
ment to  the  petition  after  the  tune  limited  by 
the  court  heU  not  to  have  harmed  defendant 
— Bramblett  v.  Deposit  Bank  of  Carlisle  (Ky.) 
283. 

Requiring  contestant  to  elect  whether  to  rely 
on  the  allegation  that  he  was  elected,  or  the  al- 
legation that  the  election  was  void,  held  harm- 
less in  view  of  his  proof. — Wilson  v.  Tye  (Ky.) 
293. 

Defendants  in  condemnation  proceedings  held 
not  entitled  to  complain  on  appeal  of  the  man- 
ner in  which  the  commissioners  were  appointed. 
— Southern  Illinois  &  M.  Bridge  Co.  v.  Stone 
(Mo.  Sup.)  475. 

Indefiniteness  in  instructions  held  harmless.— 
Knoepker  v.  Redel  (Mo.  App.)  171. 

The  fact  that  a  clerk  entered  a  judgment  for 
damages  on  an  injunction  bond  in  favor  of  all 
of  the  defendants,  when  only  one  of  them  was 
interested  in  such  damages,  held  a  mere  cleri<^ 
error  not  prejudicial  to  plaintiff.— Sutliff  v. 
Montgomery  (Mo.  App.)  615. 

*The  denial  of  a  continuance  for  the  ab- 
sence of  certain  witness  held  harmless.— <3arp 
V.  Queen  Ins.  Co.  (Mo.  App.)  1137. 

Under  Rev.  St  1893,  art  1341,  amendment 
of  foreclosure  judgment  by  adding  a  direction 
to  the  officer  to  place  the  purchaser  in  pos- 
session held  not  prejudicial  to  defendants. — 
Johnston  v.  Fraser  (Tex.  Civ.  App.)  49. 

In  an  action  against  a  railroad  for  the  loss 
of  trunks,  error  in  failing  to  require  plaintiff 
to  inform  defendant  of  the  contents  of  the 
trunks  held  harmless. — Texas  &  P.  Ry,  C!o.  v. 
Weatherby  (Tex.  Civ.  App.)  68. 

•The  refusal  of  the  trial  court  to  allow  ap- 

Jiellant  his  statutory  number  of  challenges  to 
arors  is  not  ground  for  reversal,  in  the  aiy- 
sence  of  a  showing  that  any  person  objection- 
able to  appellant  was  chosen  as  aftnember  of 
the  jury.— Sweeney  v.  Taylor  Bros.  (Tex.  Civ. 
App.)  442. 

'Argument  of  counsel,  in  an  action  against 
a  railway  company  for  insulting  conduct  of  its 
conductor  to  a  passenger,  held  not  reversible 
error. — Texas  &  P.  By.  (3o.  v.  Zink  (Tex.  Civ. 
App.)  812. 

'In  an  action  for  the  death  of  plaintiff's 
father,  certain  language  of  plaintiff's  counsel 
in  closing  to  the  jury  held  not  reversible  er- 
ror.— International  8c  G.  N.  Ry.  C!o.  v.  Brisenio 
(Tex.  Civ.  App.)  998. 

Where  there  is  evidence  to  sustain  a  verdict, 
the  presumption  that  it  was  obtained  by  im- 

S roper  remarks  of  counsel  does  not  prevail. — 
lullen  V.  Galveston,  H.  &  B.  A.  By.  Co.  (Tex. 
C!iv.  App.)   1000. 

Defendant  held  not  prejudiced  l^  the  court's 
sustaining  plaintiffs  exceptions  to  a  ground  of 
application  for  change  of  venue.— Jones  v. 
Wright  (Tex.  Civ.  App.)  1010. 

S  17.  —  Harmless  error  in  mllna^a  on 
•rldenee. 

Where  incompetent  testimony  was  admitted 
to  show  that  the  value  of  a  team  of  horses  was 
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S3S0,  the  error  was  not  harmless  where  one 
other  witness  testified  that  their  Talae  was  $280, 
and  one  that  their  value  was  $260,  and  the  ver- 
dict fixed  their  value  at  $280. — St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Courtney  (Ark.)  251. 

Error  in  admitting  evidence  held  harmless  in 
view  of  the  instructions. — ^Tingle  v.  Kelly  (Ky.) 
303. 

In  an  action  against  a  railway  company  for 
the  death  of  a  switchman,  alleged  to  have  been 
caused  by  defendant's  negligent  failure  to  blocli 
its  trachs,  the  erroneous  admission  of  evidence 
that  o^her  railways  blocked  their  traclts  held 
harmless. — Lee  t.  Missonri  Pac.  Ry.  Co.  (Mo. 
Sup.)   614. 

*In  equity,  the  admission  of  evidence  is  not 
nound  for  reversal.— McCormick  v.  Parsons 
(Mo.  Sup.)  1162. 

*In  an  action  against  a  railroad  for  ob- 
stmctinp;  an  alley  by  its  road,  admission  of  cer- 
tain evidence  held  harmless. — Mitchell  v.  St 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  111. 

•AVhere  incompetent  evidence  was  withdrawn 
from  the  jury,  the  verdict  will  not  be  set 
aside  on  appeal  on  account  of  error  in  admitting 
it  in  the  first  instance. — Scbarff  ▼.  Southern 
Illinois  Const.  O.  (Mo.  App.)  126. 

In  an  action  against  a  railroad  for  loss  of 
trunks,  admission  of  certain  immaterial  evi- 
dence Mid  harmless. — Texas  &  P.  Ry.  Co.  v. 
Weatherby  (Tex.  Civ.  App.)  58. 

In  an  action  for  breach  of  a  contract  to 
deliver  cattle,  certain  evidence  held  not  prejudi- 
cial to  defendant — McKay  t.  Elder  (Tez.  Civ. 
App.)  268. 

In  an  action  between  applicants  for  the  pur- 
chase of  public  lands,  the  ezclnsion  of  certain 
evidence,  if  error,  held  harmless. — Winans  v. 
McC:iabe  (Tei.  Civ.  App.)  817. 

Defendants  held  not  harmed  by  the  court's 
refusal  to  require  the  production  of  letters  for 
the  purpose  of  proving  a  fact  found  by  the  court 
— Bryson  &  Hartgrove  v.  Boyce  (Tez.  Civ. 
App.)  820. 

*The  exclusion  of  evidence  is  not  prejudicial 
where  the  party  has  the  full  benefit  of  the  sam6 
evidence  from  several  other  witnesses. — Mullen 
V.  Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tez.  Civ. 
App.)  1000. 

In  an  action  against  a  railroad  for  Injuries 
to  a  passenger,  the  exclusion  of  certain  evi- 
dence held  harmless  error. — Mullen  t.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
1000. 

*Brror  in  admitting  evidence  is  tendered 
harmless  by  an  instruction  directing  the  jury 
not  to  consider  it — Houston  &  T.  0.  R.  Co. 
V.  Craig   (Tex.  Civ.  App.)   1033. 

*Any  error  in  admission  of  evidence  aa  to 
location  of  boundary,  which,  so  far  as  it  was  ma- 
terial, was  not  disputed,  was  harmless.— Camp 
V.    League    (Tex.    Civ.    App.)    1062. 

S  18.  — ^  Karmless  •rrov  la  inatra«tlons 
to  Jury. 

•The  failure  of  the  Jury  to  follow  an  in- 
struction which  should  not  have  been  given 
was  not  prejudicial  to  appellant. — St  Louis,  I. 
M.  &  8.  Ry.  Co.  T.  Dooley  (Ark.)  789. 

Instruction  requiring  proof  of  ^oss  negli- 
gence, in  action  for  personal  injuries,  held 
prejudicial  to  plaintitF,  though  verdict  was  in 
favor  of  plaintiff  for  a  small  sum. — Pendly  v. 
Illinois  Ont  R.  Cio.  (Ky.)  1. 

Where,  in  an  action  on  a  contract,  the  Jury 
found  for  defendant,  upon  her  contention  that 
the  contract  was  not  made,  error,  if  any,  in  an 


instruction  on  the  measure  of  damages,  was 
harmless. — Cktrwin  v.  Young  (Ky.)  930. 

*In  an  action  for  negligent  death,  an  errone- 
ous instruction  as  to  measure  of  damages  held 
not  cause  for  reversal,  in  view  of  the  amount 
of  damages  awarded. — Lee  v.  Missouri  Pac.  By. 
Co.  (Mo.  Sup.)  614. 

,  'Erroneous  instructions  are  no  ground  for  the 
reversal  of  a  Judgment  for  defendant  if  plaintiff 
was  not,  from  any  point  of  view,  entitled  to  re- 
cover.— Carr  v.  Missouri  Pac  Ry.  Co.  (Mo. 
Sup.)   874. 

In  an  action  against  a  railroad  for  obatmcting 
an  alley  by  constructing  its  road  in  the  same, 
certain  instruction  held  harmless. — Mitchell  v. 
St  Louis,  I.  M.  &  S.  Ry.  0>.  (Mo.  App.)  111. 

*The  assumption  in  instructions  of  facts 
proved  by  uncontradicted  evidence  held  harmless 
error. — McManus  v.  Metropolitan  St  By.  Co. 
(Mo.  App.)  176. 

In  an  action  against  a  street  railway  company 
for  injuries  to  a  passenger,  an  instructioo,  per- 
mitting recovery  without  proof  of  certain  al- 
legations of  the  petition,  held  not  reversible 
error. — McManus  v.  Metropolitan  St  Ry.  Co. 
(Mo.  App.)  176. 

An  instruction  not  calculated  to  mislead  the 
Jury  held  not  prejudicial  because  abstract — 
Haines  v.  Neece  (Mo.  App.)  919. 

The  giving  of  an  instruction  not  within  the 
issues,  which  could  not  have  misled  the  Jury, 
held  harmless. — Haines  t.  Neece  (Mo.  App.) 
919. 

An  instruction  held  erroneous  as  singlini;  out 
a  particular  fact  in  evidence.— McKnight-Kea- 
ton  Grocery  Co.  v.  Hudson  (Mo.  App.)  1130. 

*Where  instructions  present  the  theory  of  the 
defense  fully  and  are  favorable  to  the  defendant, 
it  has  no  ground  to  complain  that  error  was 
committed  m  refusing  other  instructions  asked. 
— Gilroy  v.  St  Louis  Transit  Co.  (Mo.  App.) 
1152. 

In  an  action  for  injuries  caused  by  negli- 
gence, where  the  cause  of  the  Injury  was 
clearly  shown,  any  error  in  fully  defining  proxi- 
mate cause  was  harmless. — Galveston,  H.  &  S. 
A.  Ry.  O.  V.  Paschall  (Tez.  Civ.  App.)  446. 

It  was  not  reversible  error  to  refuse  a  charge 
which  was  substantially  covered  by  charges 
given— International  &  ■  Q.  N.  By.  Co.  r. 
Brisenio  (Tex.  Civ.  App.)  996. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  while  riding  on  a  stock  train,  error 
in  an  instruction  keld  harmless. — Mullen  v.  Gal- 
veston, H.  &  S.  A.  Ry.  C!o.  (Tez.  dr.  App.) 
1000. 

§19.  —  Subseanent  appeals. 

The  sufficiency  of  an  answer  not  beins  ques- 
tioned on  the  first  appeal  held  that  its  suffi- 
ciency was  conclusive  on  a  sut>seqaent  appeal. 
—Drake  v.  Holbrook  (Ky.)  297. 

Questions  passed  upon  by  the  Supreme  Court 
on  appeal  are  res  judicata,  and  cannot  be  op- 
ened on  a  subsequent  appeal. — Southern  Illinois 
ft  M.  Bridge  Co.  v.  Stone  (Mo.  Sup.)  475. 

Where  a  judgment  was  reversed  by  the  Oonrt 
of  Civil  Appeals  on  a  jurisdictional  qaestion, 
other  assignments  of  error  would  not  be  re- 
viewed on  a  writ  of  error  issued  by  the  Supreme 
Court  until  they  had  been  determined  by  the 
Court  of  Civil  Appeals. — Eastin  ft  Knox  v.  Tex- 
as ft  P.  Ry.  Co.  (Tez.  Sup.)  838. 

S  20.  Oetermlnatiom  aad   dlspoaltlom   «t 
oanse. 

Where  the  members  of  the  appellate  court 
are  evenly  divided  in  opinion  as  to  the  sufficiency 
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of  the  evidence,  the  finding  of  fact  remaina  in 
fall  force. — Barnard  &  Leas  Mfg.  Co.  v.  Smith 
(Ark.)  8B8. 

GiT.  Code  Prac.  t  341,  prohibiting  new  trial 
on  account  of  smallness  of  damages,  A«Id  not 
to  prevent  reversal  on  other  grounds. — Pendly 
T.  Illinois  Cent  R.  Co.  (Ky.)  1. 

A  remittitur  will  be  i>ermitted  by  an  appellate 
court  where  it  can  reasonably  estimate  the  ex- 
cess in  the  verdict  or  judgment,  and  it  is  ap- 
garent  that  no  injury  can  be  done  the  defendant 
y  such  action. — Smoot  v.  Kansas  City  (Mo. 
Sup.)  363. 

'Circnmstances  and  evidence  in  the  trial  of  an 
action  for  personal  injuries  held  not  to  justify 
an  entry  of  remittitur  in  the  appellate  court, 
after  improper  instructions  as  to  damages. — 
Smoot  V.  Kansas  City  (Mo.  Sup.)  363. 

A  mandate  on  appeal  in  condemnation  pro- 
ceedings held  to  authorize  the  appointment  of 
commissioners  by  the  trial  court  in  vacation 
(Rev.  St  1899,  !  1266).— Southern  Illinois  & 
M.  Bridge  Co.  v.  Stone  (Mo.  Sup.)  475. 

A  Jadgment  against  a  garnishee  must  be  re- 
versed on  his  appeal  where  the  judgment  against 
the  principal  defendant-  has  been  reversed. — 
Chicago  Herald  Co.  t.  Bryan  (Mo.  Sup.)  906. 

APPEARANCE. 

'Defendants  held  to  have  waived  any  objec- 
tion to  the  jnrisdiction  for  want  of  service  by 
appearin|(  and  answering  without  urging  such 
objection. — Beam  t.  Ayres  (Ark.)  768. 

APPLIANCES. 

Uabllitr  of  employer  for  defects,  see  "Master 
and  Servant"  i  2. 

APPOINTMENT. 

Of  ezecntor  or  administrator,  see  "Bzecatora 

and  Administrators,"  S  1. 
Of  goardian  ad  litem  for  infant  see  "Infants," 

Of  guardian  ad  litem  for  insane  person,  see  "In- 
sane Persons,"  f  2. 
Of  officers  in  general,  see  "Officers,"  S  1> 
Of  receiver,  see  "Receivers,"  {  2. 
Of  trntte^  see  "Tmsts,"  S  2. 

APPORTION  WENT. 

Of  tax,  see  "Taxation,"  t  8. 

APPURTENANCES. 

See  "Easements,"  i  1. 
Conveyance  of,  see  "Deeds,"  (  2. 

ARBITRATION  AND  AWARD. 

Instmctions  in  general  In  action  on  award,  see 
"Trial,"  (  9. 

i    1.    Bubmlssloii. 

It  is  not  necessary  that  a  person  should  have 
a  legal  cause  of  action  against  another  to  an- 
thorize  a  submission  to  arbitration.— Houston 
Saengerbnnd  v.  Donn   (Tex.  Civ.  App.)  429. 

It  is  competent  for  the  parties  to  submit  mat- 
ters in  dispute  between  them  to  arbitration 
without  any  special  reference  to  questions  of 
law.— Houston  Saengerbnnd  v.  Dunn  (Tex. 
Civ.  App.)  429. 


{   2.    Award. 

In  an  action  on  an  award  of  arbitrators,  the 
court  held  required  to  charge  that  defendant 
was  bound  if  he  or  his  agent  agreed  to  the  sub- 
mission.—Houston  Saengerbund  t.  Dunn  (Tex. 
Civ.  App.)  429. 

ARGUMENT  OF  COUNSEL 

Exceptions  for  purpose  of  review,  see  "Appeal 
and  Error,"  g  6. 

Harmless  error,  see  "Appeal  and  Error,"  $ 
16;   "Criminal  Law."  §  30. 

In  civil  actions,  see  "Trial,"  {  4. 

In  criminal  prosecntions,  see  "Criminal  Law," 
S  19. 

Objections  for  purpose  of  review,  see  "Criminal 
Law,"  8  28. 

Review  dependent  on  record  on  appeal  -or  er- 
ror, see  "Appeal  and  Error,"  $  9;  "Criminal 
Law,"  «  29. 

ASSAULT  AND  BATTERY. 

Assault  on  passenger,  see  "Carriers,"  g  9. 
Assault  with  intent  to  kill,  see  "Homicide." 
Assault  with  intent  to  rape,  see  "Rape,"  g  1. 
Requests  for  instructions,  see  "Criminal  Law," 
g  22. 

g   1.    Olvll  UablUty. 

In  an  action  for  an  assault  and  wrongful  ar- 
rest, plaintiff  held  entitled  to  a  certain  instruc- 
tion.—Crocker  V.  Haley  (Ky.)  674. 

I    2.    Orimlnal  responsibility. 

In  a  prosecution  for  assault,  evidence  held 
sufficient  to  establish  that  one  of  the  defendants 
participated  in  the  affray  in  a  manner  other 
than  as  a  peacemaker. — State  v.  Stuart  (Mo. 
App.)  345. 

In  a  proeecntion  for  aggravated  assault,  evi- 
dence of  a  difficulty  between  prosecuting  vntness 
and  a  third  person  after  the  assault  held  inad- 
misslble.- Honeycutt  v.  State  (Tex.  Or.  App.) 
421. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  g  3. 

Of  damages,  see  "Damages,"  g  5. 

Of  exi>enae8  of  public  improvements,  see  "Munic- 
ipal Corporations,"  g  6. 

Of  loss  on  insured,  see  "Insurance,"  g  9. 

Of  tax,  see  "Taxation,"  g  3. 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," g  2. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  g  10. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Real  party  in  interest  in  action  on  assigned  con- 
tract see  "Parties,"  g  1. 

Traruffen  qT  particular  Bpedes  of  vmpei^, 

rights,  or  ingtrumenU, 
See  "Insurance,"  gg  7,  9;   "Judgment,"  g  7. 
Corporate  shares,  see  "Corporations,"  g  1. 
Insurance  policy,  see  "Insurance,"  g  16. 
Lien  of  vendor,  see  "Vendor  and  Purchaser," 

g  6. 
Mining  rights,  see  "Mines  and  Minerals,"  g  1. 


*  Point  annoteted.    See  syllnbii*. 
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i   1.    Beanislte*  and  raUdlty. 

Good  will  and  contract  for  its  protection  held 
valnable  property  rights  and  assignable.— Brad- 
ford &  GarBon  y.  Montgomery  Furniture  Oo. 
{TennJ  1104. 

Transfer  of  a  daim  to  one  living  in  a  county 
in  which  the  debtor  did  not  reside,  merely  to 
authorize  suit  in  a  county  other  than  that  of 
defendant's  residence,  held  ineffective  for  that 
purpose.— Douglas  r.  Walker  (Tex.  Civ.  App.) 
1026. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 
Mutual  benefit  insurance  associations,  see  "In- 
sttiance,"  (  17. 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Received";  "Work  and  Labor." 

ASSUMPTION. 

Instructions  in  general  as  to  assumption  of  risk, 

see  "Trial,"  i  10. 
Of  risk  by  employe,  see  "Master  and  Servant," 

»  5.  11. 

ATTACHMENT. 

See  "Hxecution";  "Garnishment" 

Conspiracy  in  saing  out,  see  "Conspiracy,"  {  1. 

Exemptions,  see  "Homestead." 

Instructions  in  general  in  actions  for  wrongful 
attachment,  see  "Trial,"  S  0- 

Priorities  tietween  vendors'  liens  and  attach- 
ment liens,  see  "Sales,"  i  6. 

Wrongful  attachment  as  malicious  prosecution, 
see  "Malicious  Prosecution,"  ;  2. 

S   1.    Natvre  and  sroiuids. 

*A  debt  resulting  from  a  breach  of  a  contract 
to  deliver  cattle  U  me  for  wliich  attachment 
lies.— McKay  v.  Elder  (Tex.  Civ.  App.)  268. 

S  2.     ProoeedlsBS  to  proevre. 

An  affidavit  in  attachment  held  not  to  state 
different  grounds  disjunctively. — McKay  v.  El- 
der (Tex.  Civ.  App.)  268. 

i  8.    ItCTy,   lien,   and   enstedy   and  dla- 
posltlon  of  property. 

In  proceedings  for  attachment  of  real  es- 
tate, failure  of  sheriff  to  notify  tenant  in  pos- 
session, as  required  by  Rev.  St.  1899,  S  388,  par. 
8,  held  to  render  attachment  and  sale  thereunder 
void. — Siling  v.  Hendrickson  (Mo.  Sup.)  105. 

I  4.    Olalaw  by  third  porsoa*. 

Where  the  property  of  an  heir  of  the  wife 
was  taken  and  sold  under  attadunent  as  the 

Eroperty  of  the  husband,  the  heir  is  entitled  to 
ave  the  attachment  set  aside  without  first 
t^dering  to  the  purchaser  the  amount  he  paid 
for  the  property. — Siling  v.  Hendricbon  (Mow 
Sup.)  lOS. 

Purchaser  at  attachment  sale  held  not  en- 
titled to  return  of  money  paid  by  him  tiefore 
the  setting  aside  of  the  attachment  and  sale.— 
Siling  V.  Hendrickson  (Mo.  Sup.)  105. 

i   8.    Wrongful  attaehment. 

In  an  action  for  wrongful  attachment,  certain 
evidence  held  inadmissible  as  showing  the  deli- 
tor's  ownership.— Terry  v.  Clark  (Ark.)  788. 

ATTENDANCL 

Of  Juror,  see  "  Jnty."  {  2. 


ATTORNEY  AND  CLIENT. 

Absence  of  counsel  as  ground  for  continuance, 
see  "Continuance." 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  "Trial,"  f  4. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal   prosecutions,    see   "Criminal   Law," 

^  {  10. 

Attorneys  as  public  officers,  see  "District  and 
Prosecuting  Attorneys." 

Continuance  for  inability  to  obtain  oounsel,  see 
"Criminal  Law,"  {  16. 

Ejxceptions  to  argument  of  counsel  for  purpose 
of  review,  see  "Appeal  and  Error,"  (  6. 

Harmless  error  in  argument  of  counsel,  see  "Ap- 
peal and  Error,"  §  16;   "Criminal  Law,"  f  30. 

Instructions  in  general  in  actions  by  or  against, 
see  "Trial,"  S  9. 

Objections  to  argument  of  counsel  for  purpose  of 
review,  see  "Criminal  Law,"  $  28. 

Presentation  of  grounds  of  review  of  argument 
of  counsel  in  record  on  appeal,  see  "Criminal 
Law,"  I  29, 

Presumptions  on  appeal  as  to  allowance  of  at- 
torney's fees,  see  "Appeal  and  Error,"  g  13. 

Prior  action  as  counsel  in  case  as  affecting  quali- 
fication of  judge,  see  "Judges,"  (  2. 

i    1.    Tbe  offloe  of  attorney. 

•Under  Acts  1903,  p.  576,  c  247,  |  5,  au- 
thorizing the  issuance  of  preliminary  certificates 
entitling  the  holder  to  practice  law,  the  ob- 
taining of  such  certificate  by  concealment  of 
the  fact  that  the  applicant  had  been  disbarred 
in  another  state  held  a  fraud  justifying,  revo- 
<^tion.— State  Board  of  Law  Examiners  v.  Wil- 
liams (Tenn.)  521. 

§   2.     Oompenaatioa   and   U«n   of   attor- 
ney. 

In  action  for  reasonable  value  of  services  of 
attorney  in  action  for  specific  performance,  evi- 
dence of  increase  of  value  of  property  jiending 
litigation  held  admissible.— Smith  v.  (Jouch  (Mo. 
App.)  1143. 

*In  action  by  attorney  tor  services,  an  in- 
struction held  not  objectionable  as  authorizing 
recovery  for  services  not  alleged  in  the  petition, 
where  there  was  no  evidence  of  such  services. — 
Smith  T.  Coudh  (Mo.  App.)  1143. 

AUTHORITY. 

Of  agent,  see  "Prindpal  tad  Agent,"  {  2. 

AVERAGE. 

(General  average,  see  "Shipping,"  g  2. 

AWARD. 

See  "Arbitration  and  Award,"  g  2. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  g  10. 

BAILMENT. 

See  "Carriers,"  g  2;  "Pledges." 

BANKRUPTCY. 

Collateral  attack  on  judgment,  see  "Judgment.'* 

i  4. 
Liability  for  malicious  institution  of  bankruptcy 
proceedings,  see  "Malicious  Prosecution,"  g  1. 


*PoIat  aamotated.    Bee  syllalnub 
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BANKS  AND  BANKING. 

I  1.    Fnmotloiui  Mid  deallass. 

A  bank  Keld  not  liable  for  the  amoant  of  a 
note  on  the  groand  that  it  acted  fraudulently  in 
procuring  another  bank  to  discount  it. — ^Ameri- 
can Nat  Bank  v.  Warren  D^Kwit  Bank  (Ky.) 
686. 

Application  by  a  chattel  mortgagee  of  pro- 
ceeds of  mortgaged  property  held  to  give  riae  to 
no  caoae  of  action  against  it  by  the  bolder  of  a 
note  executed  by  the  mortngor. — ^American 
Nat  Bank  t.  Warren  Deposit  Bank  (Ky.)  685. 

i   8.    Xi«a3a,  teust,  aad  inTeatineat  eom- 
paalea. 

Under  Cr.  Code  Prac.  {  122,  relating  to  state- 
ment of  offense  in  Indictment,  indictment  for 
violation  of  Ky.  St  1903,  {  2223a,  aubsec  11, 
prohibiting  transaction  of  business  for  invest- 
ment company  not  holding  license,  keld  defect- 
ive.— Commonwealth  t.  Loving  (Ky.)  675. 

BAR. 

Of  action  bj  former  adjudication,  see  "Judg- 
ment" {  6. 
)f  action  by 
tioni,"  I  4. 


ment"  {  6. 
Of  action  by  limitation,  aee  "LiimiUtio&  of  Ac- 


BATTERY. 

Seo  "Aaaanlt  and  Battery." 

BAWDY  HOUSE. 

See  'Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  aee  "Bnilding 
and  Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," I  17. 

Sale  of  corporate  office,  see  "Corporations,"  i  2. 

BENEFITS. 

Acceptance  «a  ground  of  estoppel,  see  "Bstop- 
pel."|8. 

BEQUESTS. 

Sea  -wmn." 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  & 

BETTING. 

See  "Oaminf." 

BIAS. 

Of  Juror  sea  "Jniy  ,"18. 

BICYCLES. 

Injury  to  cyclist  on  street  see  "Municipal  Cor- 
porations,'  (  8. 

BIGAMY. 

Rev.  St  1899,  12189,  relating  to  bigamy,  and 
denouncing  an  offense  not  conBtituting  bigamy 
as  defined  in  section  2187,  held  constitutional. — 
State  T.  Stuart  (Mo.  Sup.)  878. 


*nnder  Bev.   St   1899,   |  2169,  relating  to 
bigamy,  an  indictment  held  to  sufficiently  comply    - 
with  the  statute. — State  v.  Stuart  (Mo.  Sup.) 
87& 

BILL  OF  EXCEPTIONS. 

See  "Bzeeptloiia,  BiU  of." 

BILL  OF  EXCHANGE. 

Bee  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "Carriers,"  i  2. 

BILL  OF  PARTICULARS. 

See  "Pleadings,"  f  6. 

BILLS  AND  NOTES. 

See  "Interest"  i  1- 

Action  on  note  for  good  will,  see  "Good  Will." 

Admissions  by  payee  of  note,  see  "Evidence," 

i  4. 
Amendment  of  pleading  in  action  on  notes,  see 

"Pleading,"  I  4. 
Assignment  of  vendor's  lien  notes,  see  "Vendor 

and  Purchaser,"  {  6. 
Declarations  as  evidence  in  action  on  note,  see 

"Evidence,"  J  5. 
Forgery,  see  "Forgery." 
Harmless  error  in  action  on  note,  aee  "Appeal 

and  Error,"  |  16. 
Instuctions  in  general  in  action  on,  see  "Trial,"  • 

M  7,  9. 
Insurance  preihium  notes,  see  "Insurance,"  (  6. 
Larceny  of  check,  see  "Larceny,"  {  2. 
Liabili^  of  bank  for  wrongful  acts  of  officer 

or  agent  as  to,   see   "Banks  and  Banking," 

II. 
Of  partners,  aee  "Partnership,  "  gf  8,  4. 
Pleading  and  evidence  of  limitation,  see  "Lim- 
itation of  Actions,"  f  6. 
Pledges  of  oommerdal  pa{>er,  see  "Pledges." 
Purchase    by    guardian,    see    "Guardian    and 

Ward,"  S  1. 
Taxation  of,  see  "Taxation,"  g  2. 

g   1.    Keanlaltas  and  Talldity. 

In  an  action  on  a  note  given  by  a  married 
woman  for  the  purchase  price  of  stock,  facta 
Md  sufficient  to  put  the  seller  upon  notice 
that  the  value  of  the  stock  must  have  been 
misrepresented  to  the  purchaser. — Ditto  v. 
Slaughter  (Ky.)  2. 

A  note  executed  by  a  mother  to  a  son  held 
invalid  for  want  of  a  valuable  consideration.— 
Sullivan  v.  Sullivan  (Ky.)  966. 

g  8.    GoastrmottoB  aad  opemtloau 

*A  note  promising  to  pay  a  certain  sum  of 
money  for  value  received,  "interest  at  8  per 
cent  per  annum,"  held  only  a  promise  to  pay 
interest  at  that  rate  from  the  date  of  the  mak- 
er's default— Dunlap  v.  Kelly  (Mo.  App.)  140. 

g  3.    Aetloiia. 

Where,  in  an  action  on  a  note,  the  petition 
alleged  that  it  was  given  in  consideration  of 
certain  shares  of  stock,  and  such  fact  was  also 
recited  in  the  note,  plaintiff  could  not  prove 
facts  showing  another  consideration. — Ditto 
V.  Slaughter  (Ky.)  2. 

On  an  issue  as  to  how  much  interest  the 
maker  had  paid  on  a  note,  it  could  not  be  as- 
sumed, in  the  absence  of  convincing  evidence, 
that  he  paid  a  greater  rate  than  the  note  called 
for.— Henderson  t.  Lightner  (Sy.)   846. 


*  Point  aaiMtatod.    8eo  sjUalnu. 
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*An  executor,  bavhag  taken  a  note  payable  to 
bimself  in  his  repreBentative  capacity,  ia,  after 
settling  with  all  the  distributees  and  devisees 
under  the  will  of  bis  testatrix  and  paying'  all 
that  is  due  them,  entitled  to  maintain  an  ac- 
tion on  the  note  is  his  individual  capacity  with- 
out a  formal  assignment  of  the  note  to  him- 
self indiTidually.— -Layne  t.  Power  (Ky.)  945. 

The  recovery  on  a  note  given  in  considera- 
tion of  services  rendered  and  to  be  rendered, 
held  limited  to  the  fair  value  of  the  services  ac- 
tually rendered.— Sullivan  v.  Sullivan  (Ky.)  986. 

An  answer  in  an  action  on  a  note  executed 
by  a  partner  to  bis  copartner  on  purchasing 
the  firm  assets  held  to  allege  the  existence  of 
facts  constituting  a  part  of  the  consideration 
of  the  not^  ao  Uiat  the  same  could  be  shown 
under  Ky.  St  1903,  1470,  either  to  defeat  or 
reduce  a  recovery. — Davis  ▼.  Ferguson  (Ky.) 
968. 

*In  a  suit  on  a  note,  directing  verdict  for 
plaintill  for  principal  and  interest  from  the 
date  of  the  last  payment  held  error  in  the  ab- 
sence of  evidence  that  the  payments  indorsed 
were  iwyments  of  interest  up  to  the  date  of 
the  last  payment — Dunlap  v.  Kelly  (Mo.  App.) 
140. 

An  answer  alleging  that  one  of  the  notes  sued 
on  was  given  in  renewal  of  a  note  which  had 
been  disdiarged  and  was  void  for  want  of  con- 
sideration held  BufBclent — Eule  v.  Dom  (Tex. 
Civ.  App.)  828. 

In  an  action  on  certain  notes,  allegations  of 
an  answer  htid  to  constitute  a  sufficient  plea 
of  payment  as  against  a  general  demurrer. — 
Eule  V.  Dom  (Tex.  Civ.  App.)  828. 

BLIND  TIGERS. 

See  "Intoxicating  Liquors,"  f  i  4,  7. 

BOARD. 

Distribution  of  governmental  powers  and  fnnc- 
tions  as  affecting  validity  of  law  creating  den- 
tal board,  see  "Constitutional  Laws,"  {  L 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Elxecution,"  (  S. 
Of  goods,  see  "Sales,"  §  4. 
Of  land,  see  "Vendor  and  Purchaser,"  f  5. 
Of  tax  titles,  see  "Taxation,"  |  6. 

BONOS. 

As  affecting  tenure  of  trustee,  see  "Tmsts,"  f  2. 

Average  bonds,  see  "Shipping,"  $  2. 

Liquor  dealer's   bond,    see   "Intoxicating  Liq- 

oors,"  ig  3,  9. 
Of  corporation,  see  "Corporations,"  (  8. 

Bonds  for  performance  of  dvMea  of  trutt  or 
offlee. 

See  "Sheriffs  and  ConsUbles,"  H  1.  2. 

Bandt  <n  legal  tnvceedtngi. 

See  "Appeal  and  Error,"  (  8;  "Injunction," 
8«3,4. 

Appeal  in  criminal  prosecutions,  see  "Criminal 
liw,"  S  27. 

Appeal  from  justice's  court,  see  "Justices  of 
the  Peace,"  8  2. 

On  filing  equitable  defense  as  affecting  trans- 
fer of  cause  on  docket,  see  "Trial." 


BOUNDARIES. 

See  "Fences." 

Harmless  error  in  action  relating  to,  tee  "Ap- 
peal and  Error,"  §  17. 

Instructions  in  general  in  actions  zdating  to, 
see  "Trial,"  {  8. 

Bequirements  of  statute  of  frauds  as  to  agree- 
ments fixing  boundaries,  see  "Frauds,  Stat- 
ute of,"  i  1. 

S    1.    DesevlptloB. 

A  conveyance  of.  lots  and  blocks,  describing 
them  by  numbers  only,  passes  the  fee  to  the 
center  of  the  street  and  alleys  on  which  they 
abut  subject  to  the  rights  of  the  public  use 
of  the  same  as  highways. — Dickinson  y.  Arkan- 
sas City  Imp.  Co.  (Ark.)  21. 

'Where  there  is  a  conflict  between  courses  and 
distances  and  well-known  comers,  the  latter 
must  control. — ^Hnff  v.  Woosley  (Ky.)  672. 

'Corners  established  by  the  United  States 
surveyors  held  conclusive  cui  to  the  actual  loca- 
tion of  boundary  lines. — ^Frederitzie  v.  Boeker 
(Mo.  Sup.)  227. 

Field  notes  of  United  States  surveys  of  pub- 
lic lands  will  control,  though  monuments  es- 
tablished by  the  government  surveyor  cannot 
be  found. — Bradsbaw  v.  Edelen  (Mo.  Sup.) 
691. 

t  2.    ETldence,    ascertalameat,   asd    es- 
tabllsuneat. 

Surveys  to  determine  a  boundary  line  held 
under  the  circumstances  not  to  have  been  bind- 
ing on  either  owner. — Huff  y.  Wooeley  (Ky.) 
672. 

In  trespass,  evidence  held  to  show  that  line 
shown  by  survey  and  patent  as  294  poles  long 
was  in  fact  only  194  poles  long.— Morgan  v. 
Lewis    (Ky.)    970. 

Instruction  requested  in  boundary  suit  held 
properly  refused  as  misleading. — Michobon  v. 
Hopper   (Ky.)  979. 

In  an  action  involving  the  location  of  a  bound- 
ary line,  an  instruction  as  to  the  issues  in  the 
case  held  not  erroneous.— Giddings  v.  Thompson 
(Tex.  Civ.  App.)  1043. 

Upon  an  issue  as  to  the  length  of  certain 
boundary  lines,  evidence  held  to  leqnire  sab- 
mission  of  the  question  to  the  jury. — Oiddings  v. 
Thompson  (Tex.  Civ.  App.)  1043. 

*Where  two  calls  of  a  survey  are  inconsistent 
held,  that  the  field  notes  of  the  surveyor  may  be 
looked  to  to  throw  light  on  the  question.— bid- 
dings V.  Thompson  (Tex.  Civ.  App.)  1043. 

*A  party  wall  contract  with  evidence  of 
knowledge  of  the  location  of  the  wall  and  ac- 
quiescence of  the  former  owners  held  to  sustain 
a  conclusion  that  the  center  of  the  wall  was 
to  be  the  boundary  between  the  lots. — Roberts 
v.  Fdlman  Dry  Goods  Co.  (Tex.  Civ.  App.)  1000. 

*In  trespass  to  try  title,  deed  of  adjoining 
land  held  admissible  in  evidence  in  connection 
with  other  evidence  on  issne  as  to  location  of 
boundary. — Camp  y.  League  (Tex.  Oly.  App.) 
1062. 

In  trespass  to  try  title,  records  of  ooonty 
commissioner's  court  held  inadmissible  on  qaes- 
tion  as  to  location  of  boundary. — Camp  v. 
League  (Tex.  Civ.  App.)  1062. 

Evidence  held  to  support  judgment  sustain- 
ing contention  of  plaintiff  as  to  location  of 
boundary. — Camp  y.  League  (Tex.  Civ.  App.) 
1062. 


*  Point  Muieteted.   See  ayllalnu. 
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BREACH. 

Of  condition,  lee  "Inrarance,"  (  9. 
Of   contract,    see   "Contracts,"    I   4; 
f  3;   "Vendor  and  Purchaser,"  §  4. 


"Sales." 


Of  contract  of  lease,  see  "Landlord  end  Ten- 
ant," §  1. 
Of  warranty,  see  "Bales,"  H  5,  7. 

BRIBERY. 

Under  an  indictment  for  an  offer  to  bribe 
an  ofiScer  to  release  a  prisoner,  certain  evidence 
held  admissible  to  show  the  ofScer  had  the 
prisoner  in  legal  custody. — Johnson  t.  State 
(Tex.  Gr.  App.)   257. 

Certain  evidence  hdd  material,  on  a  prosecu- 
tion for  an  offer  to  bribe  an  officer  to  release 
a  prisoner,  to  show  that  the  officer  bad  the 
prisoner  in  legal  custody. — Johnson  v.  State 
(Tex.  Cr.  App.)  267. 

An  "attempt"  to  bribe,  of  which  the  verdict 
found  defendant  gnilty,  held  the  same  as  an 
"offer"  to  bribe,  of  which  the  judgment  found 
him  guilty. — Johnson  v.  State  (Tex.  Ct.  App.) 
267. 

BRIDGES. 

Presumptions  on  appeal  in  condemnation  pro- 
ceedings by  bridge  company,  see  "Appeal  and 
Error,"  |  13. 

Railroad  bridges,  see  "Railroads,"  (f  7,  8. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  $  11. 

BROKERS. 

Allowaooe  of  commissions  ont  of  fand  arising 
from  partition  sale,  see  "Partition,"  {  1. 

Breach  of  brokerage  contract,  see  "Contracts," 
»6. 

(    1.    Conpeiiaatloa  and  Uen. 

Persons  consummating  sale  negotiated  by  bro- 
kers hM  not  entitled  to  claim  that  sale  was 
not  made  within  a  reasonable  time. — Morgan  v. 
Keller  (Mo.  Sup.)  76. 

In  action  for  brokers'  commissions,  instruc- 
tion assuming  sale  by  brokers  held  not  error 
under  the  evidence. — Morgan  v.  Keller  (Mo. 
Sup.)  76. 

Brokers  negotiating  sale  on  terms  accepted 
by  employers  held  entitled  to  commissions  on 
entire  price,-  whether  it  was  all  paid  or  not. — 
Morgan  v.  Keller  (Mo.  Sup.)  75. 

I   8.    Actions  for  compensatloB. 

In  action  for  brokers'  commissions,  instruc- 
tions as  to  extent  of  recovery  held  not  con- 
flicting under  the  evidence. — Morgan  v.  Keller 
(Mo.  Sup.)  76. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

The  transfer  of  a  mortgage  loan  by  a  sol- 
vent building  association  to  another  is  ultra 
vires. — Cobe  v.  Liovan  (Mo.  Sup.)  93. 

Foreclosure  of  a  building  and  loan  associa- 
tion's mortgage  and  deed  pursuant  thereto  held 
void  (Rev.  St.  1889,  §  2813).— Cobe  v.  Lovan 
(Mo.  Sup.)  93. 

BURGLARY. 

Testimony  of  accomplices,  see  "Criminal  Law," 
814. 

i    1.    Proseevtion  aad  piuiisluneat. 

*An  information  for  burglary  which  fails 
to   allege  the  ownership  of  the  building  bur- 


glarized is  fatally  defective. — State  ▼.  James 
(Mo.  Sup.)  679. 

•Presumption  of  gnllt  of  accused  arising 
from  possession  of  stolen  property  stolen  at 
the  time  of  the  burglarizing  of  a  building  held, 
in  the  absence  of  explanation,  sufficient  to  au- 
thorize a  verdict  of  guilty  of  larceny  and  bur- 
glary.— State  V.  James  (Mo.  Sup.)  679. 

Evidence  on  a  trial  for  burglary  and  larceny 
held  to  authorise  a  charge  on  the  presumption 
arising  from  possession  by  accused  of  the  stolen 
property. — State  v.  James  (Mo.  Sup.)  679. 

BUSINESS. 

Conspiracy  to  injure,  see  "Conspiracy,"  i  1. 
Ck>n  tract  for  sale  of,  as  in  restraint  of  trade, 
see  "(Contracts,"  {  1. 

BYSTANDERS. 

Conduct  at  trial  of  criminal  prosecution,  see 
"Criminal  Law,"  (  17. 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  |  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  In- 
struments." 

Cancellation  and  release  of  mortgage,  see  "Mort- 
gages," {  2. 

Cancellation  of  insurance  policy,  see  "Insnr- 
ance,"  g  8. 

Cancellation  of  partnership  agreements,  see 
"Partnership,"  H  1,  2. 

Cancellation  of  release,  see  "Release,"  {  1, 

Rescission  of  contract,  see  "Contracts,"  {  8; 
"Sales,"  §  2;   "Vendor  and  Purchaser,"  {  8. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  S  2. 


CARGO. 


See  "Shipping." 


CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS. 


Amendment  of  pleading  In  action  for  delay  In 
transportation  of  animals,  see  "Pleading,"  {  4. 

Bill  of  particulars  in  action  for  loss  of  baggage, 
see  "Pleading,"  J  6. 

Carriage  of  passengers  by  vessels,  see  "Ship- 
ping,   §  1. 

Conformity  of  Judgment  to  pleading  in  action 
for  ejection  of  passenger,  see  "Judgment," 
S  1. 

Documentary  evidence  in  action  for  negligence 
in  transportation  of  live  stock,  see  "Evidence," 
S  7. 

Express  companies  as  employers,  see  "Master 
and  Servant,"  i  7. 

Harmless  error  in  action  for  injuries  to  pas- 
senger,  see  "Appeal  and   Error,"  ig   17,  18. 

Harmless  error  in  action  for  insulting  conduct 
to  passenger,  see  "Appeal  and  Error/'  8  16. 

Harmless  error  in  action  for  loss  of  baggage,  see 
"Appeal  and  Error,"  g{  16,  17. 

Hearsay  evidence  in  action  for  delay  in  trans- 
portation of  goods,  see  "Evidence,"  f  6. 

Hearsay  evidence  in  action  for  negligent 
transportation  of  animals,  lee  "Evidence," 
«  6. 
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Imatmctioii  in  geneiml  In  action  against,  aee 
"Trial,"   J  6. 

Opinion  evidence  in  action  for  injuries  to  passen- 
ger, see  "Bvidence,"  i  9. 

Service  of  process  on  officer,  see  "Corporations." 

I    1.    Ooatrol  and  recnlatlon  of  •oainittii 
Murviera. 

▲  carrier  held  not  gnilty  of  discrimination  in 
famidiinK  cars  to  rival  shippers  in  violation  of 
Kirby's  Dig.  {  6804.— St.  Lonis  Southwestern 
Ky.  Co.  T.  Clay  Gin  Co.  (Ark.)  681. 

In  an  action  against  a  carrier  for  failure  to 
furnish  cars,  evidence  held  to  relieve  it  from 
liability.— St.  Louis  Southwestern  Ry.  Co.  v. 
Clay  Gin  Co.  (Ark.)  681. 

Kirby's  Dig.  f  6804,  held  declaratory  of  the 
common-law  duty  of  carriers  to  fumiui  facili- 
ties for  the  transportation  of  freight  and  to  re- 
quire a  carrier  to  furnish  cars  without  dis- 
crimination.—St  Louis  Southwestern  Ry.  Co. 
T.  Clay  Gin  Co.  (Ark.)  531. 

I  X.     Oarrlace  of  coods. 

A  carrier  failing  to  deliver  the  roods  specified 
in  a  bill  of  lading  to  the  le^al  holder  thereof  on 
his  surrender  thereof  is  liable,  under  Kirby's 
Dig.  {{  680,  631,  for  the  damages  sustained.— 
Arkansas  Southern  Ry.  Co.  v.  German  Nat. 
Bank.   (Ark.)    622. 

A  carrier  on  the  failure  of  the  legal  holder 
of  the  Mil  of  lading  to  appear  and  receive  the 
goods  Md  required  to  store  the  goods  with  di- 
rections to  deliver  to  the  holder.— Arkansas 
Southern  Ry.  Co.  t.  German  Nat.  Bank  (Ark.) 
622. 

*A  bill  of  lading  held  to  bind  the  carrier  to 
deliver  the  goods  only  on  the  production  of  the 
bill  of  lading  properly  indorsed.— Arkansas 
Southern  By.  Co.  v.  German  Nat.  Bank  (Ark.) 
622. 

A  final  carrier  is  Justified  in  paying  trans- 
portation charges  of  a  previous  carrier,  or  in 
holding  the  property  according  to  lawful  direc- 
tions given  for  the  enforcement  of  a  lien  for 
•uch  charges,  unless  he  has  notice  that  tho 
charges  are  unlawful. — Berry  Oal  ft  Coke  Co^ 
v.  C!hicago,  P.  &  St.  L.  Ry.  Co,  (Mo.  App.)  714. 

It  is  only  for  charges  connected  with  the 
transportation  of  property  and  essential  to  its 
conveyance  from  the  point  of  shipment  to  desti- 
nation that  the  carrier  may  assert  a  lien. — 
Berry  Coal  &  Coke  Go.  v.  CBicago,  P.  &  St.  L. 
Ry.  Co.  (Mo.  App.)  714. 

*A  final  carrier  cannot  be  held  liable  for  de- 
faults of  previous  carriers  on  the  theory  that 
it  was  a  connecting  carrier,  in  the  absence  of 
evidence  in  support  of  that  theory. — Berry  Coal 
&  <3oke  Co.  ▼.  Chicago,  P.  &  St  L.  By.  Co. 
(Mo.  App.)  714. 

An  agent  of  a  carrier  corporation  and  the  cor- 
poration heli  Joint  tort-feasors  in  the  transpor- 
tation of  plaintiffs  cattle  over  a  longer  route 
Uian  necessary,  and  suable  Jointly  or  separately 
at  plaintiff's  election. — Bastin  &  Knox  v.  Texas 
&  P.  Ry.  Co.  (Tex.  Sup.)  838. 

In  an  action  against  a  carrier  for  delay  in 
transiwrting  a  threshing  outfit,  an  instruction 
on  the  measure  of  damages  held  erroneous  as 
authorizing  double  damages  for  the  same  in- 
jury.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Sproles  &  Vines  (Tex.  Civ.  App.)  40. 

An  instruction  on  the  subject  of  constructive 
notice  of  special  damages.  In  an  action  against 
a  carrier  for  delay  in  the  transportation  of 
threshing  machinery,  held  erroneous. — Missouri, 
E.  &  T.  Ry.  Go.  of  Texas  v.  Sproles  ft  Vines 
(Tex.  Civ.  App.)  4a 

In  an  action  against  a  carrier  for  delay  In 
delivering  threshing  machinery,  evidence  that  if 


the  machinery  had  arrived  on  time,  plaintiffs 
would  have  threshed  all  the  grain  that  was 
threshed  by  certain  others,  held  iBadmiasiUe. — 
Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  t.  Sprtries 
ft  Vines  (Tex.  Civ.  App.)  40. 

In  a  snit  against  a  carrier  for  delay,  a  com- 
plaint held  not  objectionable  for  failure  to  al- 
lege notice  that  the  delay  would  cause  loss, 
and  the  specific  amount  thereof. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Sproles  ft  Vines  (Tex. 
Civ.  App.)  40. 

A  complaint  against  a  carrier  tor  delay  in 
the  transportation  of  a  threshing  outfit  fail- 
ing to  allege  the  names  of  the  persons  with 
whom  plaintiffs  had  contracts  for  the  thresh- 
ing of  grain  held  objectionable. — Missouri,  K. 
ft  T.  Ry.  Co.  of  Texas  v.  Sproles  ft  Vines  (Tex. 
Civ.  App.)  40. 

'Under  contract  of  shipment,  carrier  held  not 
precluded  from  going  behind  bills  of  lading  and 
freight  bills  signed  by  it  and  showing  weights 
furnished  by  snipper  incorrect  and  recovering 
for  shortage.— Belton  OU  Co.  v.  Gulf,  O.  ft  S. 
P.  Ry.  Co.  (Tex.  Civ.  Aw).)  411. 

Ontents  of  a  written  contract  between  a  car- 
rier and  shipper  held  not  binding  on  the  laner 
under  the  facts. — Gulf,  G.  ft  S.  F.  By.  Go.  v. 
Funk  (Tex.  Gtv.  App.)  1032. 

i  3.    Carrlace  of  live  stock. 

*In  an  action  against  a  carrier  for  negligent 
transportation  of  plaintiff's  hogs,  the  measure 
of  plaintiff's  damages  stated.— Illinois  Cent  R. 
Co.  V.  Holt  (Ky.)  640. 

'Where  hogs  transported  are  in  bad  condi- 
tion on  arrival  at  their  destinaticHi  by  reason 
of  its  ne(;ligence,  the  measure  of  the  carrier's 
responsibility  is  the  difference  between  the  value 
of  the  hogs  in  their  condition  on  arrival  and 
what  their  value  would  have  been  had  they  been 
transported  without  negligence.— Illinois  Cent 
R.  Co.  V.    Holt  (Ky.)  5*). 

In  an  action  against  a  carrier  for  negligent 
delay  in  transporting  plaintiff's  hiHCB,  certain 
evidence  held  inadmissible.— Illinois  Clent  R.  Co. 
V.  Holt  (Ky.)  540. 

*A  carrier  accepting  for  transportation  h<M:s 
loaded  on  its  cars  by  the  shipper  hiin«i»lf  k«U 
not  responsible  under  the  contract  of  ship- 
ment for  any  injury  done  by  the  hogs  to  each 
other,  or  from  suffocation  by  reason  of  their 
being  crowded  in  the  car,  or  from  their  eating 
cockleburs. — Illinois  Ceat.  R.  Go.  ▼.  Holt  (Ky.> 
540. 

*A  carrier  accepting  hogs  for  ritipment  is 
bound  to  use  reasonable  care  in  hanoling  and 
caring  for  them  on  the  journey  according  to 
the  usual  course  of  business  in  such  ship- 
ment—Illinois C!ent  R.  Co.  v.  Holt  (Ky.)  540. 

*A  carrier  held  not  liable  for  failure  to  fur- 
nish cars  for  shipment  of  hogs  earlier  than  they 
were  furnished,  where  its  agent  made  no  posi- 
tive engagement  as  to  when  the  cars  would  be 
there. — Illinois  (3ent  R.  C!o.  t.  Holt  (Ky.)  540. 

*It  is  the  duty  of  a  carrier  to  tranq;>ort  hogs 
delivered  to  it  for  shipment  with  reasonable 
promptness  according  to  the  usual  course  of 
business,  considering  the  connections  to  be 
made,  the  way  they  were  carried,  and  the 
time  usually  taken  for  the  Journey. — Illinois 
Cent  R.  Ca  v.  Holt  (Ky.)  640. 

*In  an  action  against  a  carrier  tat  damages 
resulting  from  alleged  negligence  in  transport- 
ing plaintiff's  hoes,  an  instruction  held  er- 
roneous.-Illinois  Cent  R.  Ck>.  v.  Holt  (Ky.) 
640. 

Where  a  carrier  had  but  one  freight  rate  be- 
tween the  points  embracing  a  stock  shipmenu 
limited  liability  danaea  contained  in  the  con- 
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tract  In  conaideration  of  a  reduced  rate  were 
witboat  consideration  and  unenforceable. — Fick- 
Un  A  Son  t.  Wabaah  R.  Co.  (Mo  App.)  847. 

Where  experienced  sheep  ahippera  removed 
from  certain  cars  50  more  sheep  Uian  was  neces- 
sary to  prevent  overcrowding,  knowing  tliat 
they  would  deteriorate  by  l)eing  Iield  for  further 
cars,  plaintiffs  were  not  entitled  to  recover 
against  the  carrier  for  such  deterioration. — 
Ficklin  &  Son  v.  Wabash  R.  Co.  (Mo.  App.)  347. 

*Proximate  cause  of  the  killing  of  certain 
sheep  l>efore  their  transportation  had  been  be- 
gun held  the  negligence  of  plaintiffs  in  over- 
crowding the'  cars,  and  not  the  failure  of  the 
carrier  to  provide  other  cars  ordered  of  neater 
capacity.— Ficklin  &  Son  v.  Wabash  E.  Co. 
(Mo.  App.)  347. 

Proof  that  certain  sheep  in  question  were  lost 
from  the  carrier's  pens  before  transportation 
had  begun  keld  not  to  support  an  allegation 
that  the  loss  was  the  result  of  the  carrier's 
negligence  and  unnecessary  violence  in  handling 
the  brains  canylng  the  sheep. — -Ficklin  &  Bon 
T.  Wabash  R.  Co.  (Mo.  App.)  347. 

Proof  that  delay  in  the  transportation  of 
plaintiff's  cattle  was  that  of  a  connecting  car- 
rier held  a  material  variance  from  the  petition, 
alleging  that  the  delay  was  that  of  the  initial 
carrier,  requiring  an  amendment  on  objection, 
under  Rev.  St  f  666. — Ingwerson  v.  St.  Louis 
&  H.  Ry.  Co.  (Mo.  App.)  357. 

A  bill  of  lading  held  a  through  contract  of 
carriage,  rendering  the  initial  carrier  liable  for 
delay  occurring  through  the  negligence  of  a 
connecting  carrier. — Ingwersen  v.  St.  Louis  ft 
H.  By.  Oo.  (Mo.  App.)  357. 

In  an  action  against  a  carrier  for  delay  in 
tranefportation  of  plaintiff's  cattle,  plaintiff's  al- 
leged failure  to  file  the  claim  within  the  time 
required  by  the  bill  of  lading  held  waived. — 
Ingwersen  t.  St.  Louis  ft  H.  By.  Co.  (Ma 
App.)  857. 

In  an  action  against  a  carrier,  a  finding 
that  it  undertook  to  carry  a  shipment  of  live 
stock  bevond  its  own  line,  held  unauthorized. — 
Texas  ft  P.  By.  Co.  t.  Amett  (Tex.  Civ. 
App.)  67. 

In  an  action  against  a  carrier,  the  striking 
out  of  the  answer  setting  up  a  contract  limiting 
the  carrier's  liability  to  its  own  line  held  error 
in  view  of  the  petition  failing  to  allege  a 
through  contract,  as  provided  by  Bev.  St.  1895, 
art  331a. — ^Texas  ft  P.  By.  Co.  v.  Amett  (Tex. 
Civ.  Appb)  67. 

Where  plaintiff  admitted  that  no  injury  to 
bis  horses  occurred  on  the  lioe  of  one  of  two 
connecting  carriers  jointly  sued,  it  was  proper 
to  direct  a  verdict  for  such  carrier. — Ft.  Worth 
ft  D.  C  By.  Oo.  v.  Oarlington  (Tex.  Civ.  App.) 
270. 

In  an  action  against  connecting  carriers,  cer- 
tain charge  held  not  to  erroneously  authorize 
the  infliction  of  double  damages. — ^Atchison,  T. 
«c  S.  F.  By.  Co.  V.  Nation  ft  Blavens  (Tex.  Civ. 
App.)  823. 

In  an  action  against  connecting  carriers  for 
injuries  to  cattle,  charge  held  not  subject  to 
the  objection  of  directing  the  jury  to  find  against 
defendants  for  the  combined  negligence  of  them- 
s^ves  and  their  codefendants. — Atchison,  T. 
ft  S.  F.  By.  Go.  V.  Nation  ft  Slavens  (Tex. 
CHv.  App.)  823. 

In  an  action  against  connecting  carriers  for 
lnjui7  to  cattle,  it  is  not  necessary  for  the  court 
to  require  the  Jui;y  to  first  find  the  whole  amount 
of  damage  and  divide  the  entire  sum  among  de- 
fendants in  proportion  to  the  amount  of  dam- 


age done  by  each. — Atchison,  T.  ft  S.  F.  By. 

Co.  V.  Nation  ft  Slavens  (Tex.  Civ.  App.)  823. 

In  an  action  against  connecting  carriers  for 
damages  to  cattle,  sum  paid  by  one  carrier  in- 
compromise  of  a  claim  against  it  held  inadmis- 
sible.— Atchison,  T.  ft  S.  F.  By.  Co.  v.  Nation 
ft  Slavens  (Tex.  Civ.  App.)  S2S. 

(Carrier  held  liable  for  injuries  caused  by  its 
negligence,  notwithstanding  the  concurrence  of 
inclement  weather  in  causing  the  injury. — Atchi- 
son, T.  ft  S.  F.  By.  Co.  v.  Nation  ft  Slavens 
(Tex.  Civ.  App.)  828. 

I   4.    CaRlac*    of    passengers— BelatloA 
between  carrier  ana  passenger. 

'Express  messenger  carried  under  contract 
with  express  company  held  a  passenger  for  hire. 
—Davis  V.  Chesapeake  &  O.  By.  Co.  (Ky.)  339. 

'Where  one  ronained  on  train  after  arrival 
at  destination,  relation  as  passenger  held  to 
have  terminated. — Kaase  v.  Gulf,  G.  ft  8.  F. 
By.  Co.  (Tex.  Civ.  App.)  444. 

5  S.    — —  Fares,  tlekete,  and  speelal  eon- 

traets. 

A  railway  ticket  stipulating  for  identification 
of  a  passenger  as  original  purchaser  held  not 
to  require  identification  to  the  satisfaction  of 
the  railway  conductor. — Southern  By.  Co.  T. 
Caasell   (Ky.)   281. 

In  an  action  against  a  carrier  for  refusal  to 
validate  the  return  portion  of  a  passenger's 
ticket  evidence  held  to  support  a  finding  that 
such  refusal  was  imjustinable. — Baltimore  & 
O.  S.  W.  B.  Co.  V.  Hudson  (Ky.)  047. 

In  an  action  against  a  carrier  for  refusal  to 
validate  the  return  portion  of  a  ticket  the  ad- 
mission of  certain  testimony  held  not  erron- 
eous.— Baltimore  ft  O.  S.  W.  B.  Co.  t.  Hud- 
son (Ky.)  047. 

*A  passenger  is  bound  to  know  the  legal  ef- 
fect of  the  ticket  on  which  he  attempts  to 
ride.— Oulf,  C.  ft  S.  F.  By.  Co.  ▼.  Biney 
(Tex.  Civ.  App.)  64. 

i  6.    — ^.  Performanee    of    oontraot    of 
transportation. 

Under  Civ.  (5ode  Prac.  g  72,  the  circuit  court 
of  a  county  htid  to  have  jurisdiction  of  a  con- 
necting carrier  in  an  action  by  a  passenger 
for  breach  of  a  contract  of  transportation.— 
Southern  By.  Co.  v.  Cassell  (E^.)  28L 

Civ.  Code  Prac.  S  73,  pertaining  to  common 
carriers,  hetd  not  to  include  actions  on  contracts 
to  carry  passengers. — Southern  Ry.  Co.  v.  Cas- 
sell  (Ky.l   281. 

A  cause  of  action  held  to  exist  against  a  car- 
rier where  it  refuses  to  deliver  a  passenger  at 
the  usual  station  platform,  and  puts  her  off  300 
yards  from  it— Kinney  v.  Xasoo  ft  M.  Y.  B.  Co. 
(Tenn.)  1116. 

I   1.    —  Personal  Injuries. 

•Under  Const,  g  196,  and  Code  Va.  1887,  S 
1296,  contract  whereby  express  messenger  re- 
leased liability  for  injuries  held  void. — Davis  v. 
Chesapeake  ft  O.  By.  Co.  (Ky.)  839. 

*A  verdict  in  an  action  against  a  carrier  for 
refusal  to  validate  the  return  portion  of  a  ticket 
held  not  excessive. — Baltimore  &  O.  S.  W.  B. 
Co.  V.  Hudson  (Ky.)  947. 

*A  common  carrier  is  bound  to  use  a  high 
degree  of  care,  but  is  not  an  insurer  of  the 
safety  of  its  passengers. — Evers  v.  Wiggins  Fer- 
ry Co.  (Mo.  App.)  118. 

*A  petition  in  an  action  against  a  street  rail- 
way lor  injuries  held  to  sufficiently  state  a 
cause  of  action  to  be  amended  by  the  insertion 
of  the  word  "negligently."— Keeton  v.  St  Louis 

6  M.  B.  Ry.  Co.  (Mo.  App.)  612. 
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*The  dnty  of  a  carrier  to  ezetdae  the  higbeat 
degree  of  care  to  protect  a  passenger  from  ai- 
saolts,  whether  offered  by  strangers  or  by  the 
carrier'*  own  servants,  continues  until  the  pas- 
senger has  left  the  vehicle  in  safety  at  his  desti- 
nation.— McQuerry  t.  Metropolitan  St  By.  Co. 
(Mo.  App.)  912. 

*In  action  for  injories  to  person  attempt- 
ing to  board  street  car,  where  it  was  shown  that 
the  signal  for  starting  the  car  was  given,  the 
presumption  is  that  it  was  given  by  the  con- 
dactor— Eohr  ▼.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  1145. 

'Conductor's  failure  to  see  plaintiff  attempt- 
ing to  board  street  car,  and  bis  act  in  starting 
the  car,  held  negligence. — ^Kohr  t.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  1145. 

*A  steet  railway  company  held  liable  for  the 
injuries  received  by  a  passenger  while  attempt- 
ing to  alight  from  a  car. — Ollroy  v.  St  Louis 
Transit  Co.  (Mo.  App.)  1162. 

*A  carrier  of  passengers  is  bound  to  exercise 
the  care  a  very  prudent  person  would  exercise 
ander  similar  ctrcumstancea. — Gilroy  v.  St. 
Louis  Transit  Co.  (Mo.  App.)   1162. 

*A  passenger  on  a  freight  train  acquiesces  in 
the  usual  incidents  and  conduct  of  a  freight 
train  managed  bv  prudent  and  competent  men. 
—Mullen  V.  Galveston,  H.  &  S.  A.  By.  Oo. 
(Tex.  Civ.  App.)  ICXK). 

In  an  action  against  a  railroad  for  Injuries 
to  a  passenger,  remarks  of  defendant's  counsel 
held  not  prejudicial  to  plaintiff. — Mullen  v. 
Galveston,  H.  &  S.  A.  Ry.  C!o.  (Tex.  Civ.  App.) 
1000. 

f  8.    ^—  Ottatiibntory      nesllBenae      of 
person  iaJwoA- 

*In  an  action  against  a  street  railway  for  in- 
juries to  a  passenger,  evidence  held  to  show 
plaintiff  guilty  of  contributory  negligence. — 
South  Covington  &  C.  St  Ry.  Co.  v.  Physioc 
(Ky.)  806. 

*A  passenger  injured  by  jumping  from  a  mov- 
ing street  car  to  avoid  an  apparently  impend- 
ing accident  held  not  precluded  from  recovering. 
— McManuB  v.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)   17ft 

*In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  evidence  keU 
to  require  submission  of  the  issue  of  defendant's 
negligence. — McManus  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  17ft 

In  an  action  br  a  passenger  for  injuries  re- 
ceived while  allgntins  from  a  car,  the  refusal 
of  a  special  chwge  held  reversible  error. — St 
Louis  Southwestern  Ry.  Co.  of  Texas  t.  Bryant 
(Tex.  Civ.  App.)   813. 

I   9.   —^  EJeotio&  of  pasaencers  sad  la- 
traders. 

*In  an  action  against  a  railroad  for  wrong- 
ful ejectment  of  a  passenger  at  midnight  from 
a  train,  a  verdict  of  $1,000  held  not  excessive. 
—Southern  Ry.  Co.  v.  Cassell  (Ky.)  281. 

In  an  action  against  a  carrier  for  an  assault 
on  a  passenger,  an  instruction  held  erroneous  as 
permitting  a  recovery  upon  a  theory  not  em- 
braced in  the  i)etition. — McQuerry  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  912. 

The  prohibition  of  smoking  in  a  street  car  is 
a  reaRonable  rule. — ^McQuerry  t.  Metropolitan 
St  Ry.  Co.  (Mo.  App.)  912. 

*A  carrier  held  liable  for  an  assault  by  a 
conductor  on  a  passenger  who  had  been  ejected 
from  a  car. — McQuerry  v.  Metropolitan  St  Ry. 
Co.  (Mo.  App.)  912. 

*A  passenger  is  bound  to  observe  and  obey 
reasonable  rules  Mtablished  for  the  convenience 


and  comfort  of  other  passengers,  and  on  his 
failure  to  do  so  his  ejection  is  warranted. — Mc- 
Querry v.  Metropolitan  St  Ry.  Oa  (Ma  App.) 
912. 

*U  it  becomes  neoessaiy  to  eject  ft  passenger 
because  of  the  latter's  misconduct,  no  more 
force  must  be  emploved  than  Is  required  to  ac- 
complish the  removal. — ^McOnerry  t.  Metropoli- 
tan St  Ry.  Co.  (Mo.  App.)  912. 

*  Facts  in  connection  with  an  aMauIt  on  a 
passenger  by  a  conductor  held  to  show  a  con- 
tinuous assault  embraced  within  the  exercise 
of  excessive  violence  In  ejecting  the  j>assenger. — 
McQuerry  v.  Metropolitan  St  By.  Co.  (Ma 
App.)  912. 

'Passenger  ejected  for  refusal  to  pay  fare 
held  not  entitled  to  immediately  board  the  train 
again  and  complete  his  journey  on  payment 
of  the  fare  for  the  balance  of  the  distance. — 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Riney  (Tex.  Civ. 
App.)  54. 

'Where  passenger  remained  on  train  after 
arrival  at  destination,  carrier's  employes  held 
not  guilty  of  unlawful  assault  in  usmg  reason- 
onable  means  to  get  him  off  the  train.— Kaaae 
V.  Gulf,  C.  &  8.  F.  Ry.  Co.  (Tex.  Civ.  Aw.) 
444. 

Evidence  keld  to  justify  jury  in  finding  that 
carrier's  employ^  resorted  to  no  nnneoeaaary 
means  in  getting  passenger  oil  train.— Kaaae  r. 
Gulf,  C.  &S.W.  By.  Ck>.  (Tez.  dr.  App.)  444. 

{10.  —  Paasencera*  eSeets, 

Railroad's  failure  to  check  baggage  h»U  no  de- 
fense to  an  action  for  the  loss  thereof. — Texas 
&  P.  Ry.  Co.  T.  Weatherby  (Tez.  Civ.  App.)  5& 

*In  an  action  against  a  railroad  for  the  loss 
of  trunks,  certain  evidence  as  to  the  value  of 
contents  of  the  trunks  held  erroneoudy  ex- 
cluded.—Texas  &  P.  Ry.  Co.  T.  Weatherby  (Tex. 
OIv.  App.)  68. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Er- 
ror,'^! 9. 

CATTLL 

See  "Animals." 

CATTLE  GUARDS. 

On  railroads,  see  "Railroads,"  U  2,  fll 

CAUSE  OF  ACTION. 

Se«  "Action";  "Attachment,"  t  1. 

CERTIFICATL 

As  evidmce,  see  "Evidence,"  i  7. 
To  practice  dentistry,  see  "Physicians  and  Sur- 
geons." 
To  practice  law,  see  "Attomav  and  CUant"  S  1. 

CERTIORARI. 

Existence  of  remedy  by  certiorari  as  ground  for 
denial  of  prohibition,  see  "Prohibition,"  {  1. 

In  aid  of  record  on  appeal,  see  "Criminal  Law," 
S  29. 

f    1.    Nature  and  (rovmds. 

The  judgment  of  commissioners  as  to  the 
value  of  an  animal  destroyed  under  Acts  1901, 
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p.  283,  e.  166,  held  reviewable  by  certiorari  to 
the  circuit  court. — Lewis  v.  Shelby  County 
<Teiui.)  1088. 

CHALLENGE. 

To  juror,  see  "Jury,"  f  8. 

CHAMPERTY  AND  MAINTENANCE. 

The  statate  of  champerty  has  no  application 
to  sales  which  are  made  under  Judicial  orders. — 
CfxA  T.  Burton  (Ky.)  322. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE 

Of  clvU  action,  see  "Venue,"  t  1. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
t  8. 

CHARACTER. 

Evidence  of  in  prosecution  for  rape,  see  "Bape," 

i  1- 
Of  witness,  see  "Witnesses,"  i  8. 

CHARGE 

By  carrier,  see  "Carriers,"  8  2.    

To  jury  in  civil  actions,  see  "Trial,"  g{  6-11. 
To  jury  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  i  21. 

CHARITIES. 

{    1.    Oonatmetloa,-  admlalstrmtloa,  and 
eaforoement. 

Under  a  will  creating  a  trust  kdd  that  the 
judge  of  the  circuit  court  had  no  authority  to 
insntnte  a  proceeding  to  compel  tnuteea  to  file 
vouchers  with  their  annual  reports. — Jenkins 
▼.  Berry  (Ky.)  10. 

A  hospital  under  the  management  of  trustees 
nnder  a  will  held  not  subject  to  the  supervision 
of  the  circuit  court,  though  some  of  the  patients 
received  in  tiie  hospital  were  cared  for  at  pub- 
lic expense. — Jenkins  v.  Berry  (Ky.)  10. 

CHARTER. 

city  charter,  see  "Municipal  Corporations,"  IS 

.?.  4. 
Of  insurance  company,  see  "Insurance,"  f  S  .5.  7. 
Of  toll-road  company,  see  "Tumpikea  and  Toll 

Roads,"  8  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

Bank  as  chattel  mortgagee,  see  "Banks  and 
Banking,"  i  1. 

Review  of  issues  as  to  rights  of  parties  to  chat- 
tel mortgage  as  dependent  on  record  on  ap- 
peal or  error,  see  "Appeal  and  Error,"  S  9. 

%    1.     Ooastmotlon  and  opMratlon. 

Registration  of  chattel  mortgage  executed  by 
marned  woman  alone  held  not  constructive  no- 
tice of  the  mortgage.— Sweeney  v.  Taylor  Bros. 
(Tex.  Civ.  AppO  442. 

Pledgee  of  chattel  held  to  have  a  lien  prior 
to  that  retained  by  the  seller  of  the  chattel  by 
*  chattel  mortgage.— Sweeney  v.  Taylor  Bros. 
(Tex.  Civ.  App.)  442. 


f  2.     Blchts  M»d  Uabtlltles  of  parties. 

In  an  action  to  recover  mortgaged  chattels, 
evidence  held  to  require  submission  to  the  jury 
of  the  questions  whether  defendant  authorized 
the  execution  of  a  bill  of  sale  to  the  mort- 
gagor together  with  the  mortgage. — Carson  v. 
Dewar  (Mo.  App.)   728. 

*A  mortgagee  in  a  chattel  mortgage  held  en- 
titled to  sue  one  converting  the  mortgaged  chat- 
tels.— American  Nat.  Bank  v.  First  Nat.  Bank 
(Tex.  Civ.  App.)  439. 

In  an  action  for  the  conversion  of  mwtgaged 
chattels,  the  question  whether  defendants,  non- 
residents of  the  county  in  which  the  chattels 
were  situate  when  mortgaged  and  converted, 
could  under  the  statutes  be  sued  in  the  county, 
held  for  the  jury.— American  Nat.  Bank  v.  First 
Nat.  Bank  (Tex.  Civ.  App.)  439. 

CHEAT. 

See  "Fraud." 

CHECKS. 

For  passenger's  effects,  see  "Carriers,"  g  10. 

CHILD. 

See  "Guardian  and  Ward";  'Infants" ;  "Parent 
and  Child." 

Care  required  as  to  children,  see  "Negligence," 
8  2. 

Contributory  negligence  of  child  injured  by 
operation  of  railroad,  see  "Railroads,    88  6,  7. 

Injuries  to,  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  2. 

Liability  of  master  for  injuries  to  child  caused 
by  act  of  servant,  see  "Master  and  Servant," 
I  12. 

CHOSE  IN  ACTION. 

Assignment,  see   "Assignments." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  {f 
2,8. 

Blqual  protection  of  laws,  see  "Constitutional 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  i  9. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  8  4. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  8  4. 
To  property  levied  on,  see  "Attachment)"  8  4. 
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CLERKS  OF  COURTS. 

Vallare  of  clerk  to  enter  object  of  snlt  on  docket 
aa  affecting  Us  pendena,  aee  "Lia  Pendena.' 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 

COLLATERAL  ATTACK. 

On  tax  judement,  aee  "Taxation,"  §  5. 

On  decree  in  divorce  suit,  see  "Divorce,     {  3. 


On 
On 


judgment,  see  "Judgment," 
judicial  sale,  see  "Judicial  ! 


14. 
Sales." 


COLLATERAL  SECURITY. 

See   "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  taxea,  see  "Taxation,"  f  4. 


COLLISION. 

Between  vehicle  and   street  car, 
RaUroads."  {  2. 


"Street 


COLOR  OF  TITLE. 

To  sustain  adverse  possession,  aee  "Adverse 
Possession." 

COMBINATIONS. 

See  "Conspiracy." 

COMMERCE 

Oarriage  of  goods  and  passengers,  see  "Car- 
riers"; "Shipping." 

Erroneous  belief  as  to  interstate  character  of 
dealings  in  intoxicatinj;  liquors  as  defense  to 
prosecution  for  violation  of  liquor  law,  see 
"Intoxicating  Liquors."  14. 

Of  foreign  corporations,  see  "Corporations,"  I  5. 

I   I.    Snbjaets  of  reKnlatloa. 

A  consignment  to  one  without  his  knowledge 
held  not  an  interstate  commerce  transaction. — 
Adams  Express  Co.  v.  Commonwealth  (Ky.) 
832. 

♦Where  property  is  reoeived  for  transporta- 
tion from  one  state  to  another,  the  shipment  is 
an  interstate  one,  and  is  not  governed  by  state 
statutes. — Berry  Coal  &  Coke  Co.  v.  Chicago, 
P.  &  St.  T..  By.  Co.  (Mo.  App.)  714. 

I    2.    Means  and  methods  of  recnlatioa. 

Kirby's  Dig.  gS  530,  531,  relating  to  bills  of 
lading  and  the  delivery  of  goods  to  the  legal 
holder  thereof,  held  not  in  conflict  with  the 
commerce  clause  of  the  federal  Constitution.— 
Arkansas  Southern  By.  Co.  v.  German  Nat. 
Bank   (Ark.)   522. 

A  statute  making  it  a  misdemeanor  "to  so- 
licit an  order  for  the  sale"  of  intoxicating 
liquor  within  local  option  districts  is  a  viola- 
tion of  the  interstate  commerce  clause  of  the 
federal  (Constitution. — Ex  parte  Massey  (Tex. 
Cr.  App.)  1086. 

COMMISSION. 


COMMISSIONS. 

Of  broker,  see  "Broken,"  |  1. 

COMMITMENT. 

On  charge  of  crime,  see  "Criminal  Law,"  I  C 

COMMON  CARRIERS. 

See  "Carriera." 

COMMON  LAW. 

Duty  of  railroads  to  build  fences,  see  "BaO- 
roads,"  i  2. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  f  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  I  3. 

COMPENSATION. 

For  property  taken  for  public  ose,  see  "Emi- 
nent Domain,"  g  2. 

Instructions  in  general  in  actions  for,  aee 
"Trial,"  8  9. 

Of  attorney,  see  "Attorney  and  Client,"  |  X 

Of  broker,  aee  "Brokers,"  8  L 

Of  insurance  agent,  aee  "Insurance,"  §  8. 

COMPETENCY. 

Of  evidence  in  criminal  prosecution,  see  "Oiml- 

nal  Law,"  %  8. 
Of  experts  aa  witnesses,  see  "Evidence,"  |  9. 
Of  juror,  see  "Jury,"  f  8. 
Of  witnesses  in  general,  see  "Witnesses,"  i  1. 

COMPLAINT. 

For  violation  of  municipal  ordinance,  aee  "Mn- 

nlcioal   Corporations,     {  6. 
In  criminal  prosecution,  see  "Criminal  Jjaw," 

i  6 ;  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Belease." 

As  affecting  liability  of  connecting  carrier,  aee 
"Carriers,"  f  2. 

COMPUTATION. 

Of  interest,  see  "Interest,"  I  1.    .      . 
Of  period  rf  limitation,  see  "Limitation  <«  Ae- 
tions,"  $  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  {  8. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "BmlncBt 
Domain." 

CONDITIONAL  SALES. 


To  take  testimony,  see  "Depoaitiona."  See  "Sales,"  g  8. 
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CONDITIONS. 

Conditional  delivery  of  deed,  see  "BacrowB." 

In  insurance  policiea.  see  "Inausrance,"  f  9. 

In  mortgages,  see  "Mortgages,"  f  2. 

Precedent  to  action  for  recovery  of  price  paid 
for  land,  see  "Vendor  and  Purchaser,"  8  7. 

Precedent  to  judgment  on  interposition  of  equi- 
table defense,  see  "Trial,"  |  1. 

Precedent  to  recovery  of  money  paid  by  pur- 
chaser at  attachment  sale,  see  "Attachment," 

CONDONATION. 

Of  grounds  for  divorce,  see  "Divorce,"  |  2. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 
S  IS. 

CONFIDENTIAL  RELATIONS. 

PiKdosore  of  communications,  see  "Witnesses," 
8  1. 

CONFIRMATION. 

Of  partition  sale,  see  "Partition,"  S  1. 

CONFLICT  OF  LAWS. 

Action  for  wrongful  death,  see  "Death,"  |  L 

CONNECTING  CARRIERS. 

See  "Carriers,"  88  2,  8. 

CONSIDERATION. 

Of  bill  of  exchange    or   promissory   note,  see 

"Bills  and  Notes,"  88  1.  3. 
Of  contract,  see  "Contracts,"  8  1. 
Of  conveyances  between  husband  and  wife,  see 

"Husband  and  Wife,"  8  1. 
Of  deed,  see  "Deeds,"  8  3. 
Of    fraudulent    conveyance,    see    "Fraudulent 

Conveyances,"  8  1- 
Of  insurance  preminm  notes,  see  "Insurance," 


ol«- 


■ale,  see  "Sales,"  8  !• 

CONSPIRACY. 

EJvidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  8.  12. 

Proof  of  under  allegations  of  indictment  or  in- 
formation, see  "Indictment  and  Information," 
8  5. 

I    1.    OItU  Uabilltx. 

An  action  against  several  defendants  for  con- 
spiring to  injure  plaintiffs  business  by  mali- 
ciously sning  out  attachments  without  probable 
cause  cannot  be  maintained  against  the  de- 
fendants jointly,  where  there  is  no  evidence  of 
conspiracy. — Sehon,  Blake  &  Stevenson  v.  Wbitt 
(Ky.)  280. 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

Appellate  jurisdiction  in  cases  involving  const!- 
totional  questions,  see  "Courts,"  8  4. 


ProolHons  rdaUng  to  parttevlar  gtCbJects. 

See  "Appeal  and  Hlrror,"  8_3;  "Bigamy";  "Com- 
merce,** 8  2;  "Eminent  Domain,  S  1;  "Intox- 
icating "■  ~ 

and  r  ■ 
tion," 
Courses,"  '8  1. 

Limitation  of  liability  by  carrier  of  passengers, 
see  "Carriers,"  8  7. 

Municipal  license  tax,  see  "Monidpal  Corpora- 
tions/' 8  8- 

Special  or  local  laws,  see  "Statutes,"  J  1. 

Sub^ts  and  titles  of  statutes,  see  "Statutes," 

8  1.  Distrlbvtloa  of  coTenuikeiital  pow> 
ers  and  fonotlons. 
Acts  1897,  p.  166,  regulating  the  practica  Of 
dentistry,  fteld  not  unconstitutional  as  jnviMt- 
jng  the  dental  board  created  thereby  with  Ju- 
dicial functions.— State  v.  Doerring  (Mo.  Sup.) 
489. 

8   2.    Vested  rlcbta. 

A  nonreglatered  physician,  by  having  jnre- 
viously  practiced  medicine  in  Missouri,  keld  not 
to  have  acquired  a  vested  right  to  practice  in 
that  state,  so  as  to  render  him  immune  from 
punishment  for  violating  Acts  1901,  pp.  207, 
208.— Stote  V.  Davis  (Mo.  Sup.)  484. 

8   3.     Oblication  of  oontraets. 

'Const,  n.  S.  art  1,  8  10,  prohibiting  a  state 
from  passing  a  law  impairing  the  obligation  of 
a  contract  is  not  contravened  by  a  decisioa 
changing  the  construction  of  a  statute. — King 
V.  Phoenix  Ins.  Co.  (Ma  Sup.)  892. 

8   4.    Equal  proteotton  of  lairs. 

Gen.  Laws  2Bth  Leg.  p.  91,  c.  64,  regulating 
storage  of  liquors  in  local  option  districts,  is 
not  unconstitatlonal  as  denying  citizens  the 
equal  protection  of  the  laws. — Ex  parte  Mas- 
sey  (Tex.  Cr.  App.)  1083. 

8  6.     One  prooesB  of  lav;. 

'Ordinance  providing  for  punishing  owners 
of  cattle  permitting  same  to  run  at  large  in 
city  held  not  repugnant  to  constitutional  pro- 
visions inhibiting  taking  of  property  without 
due  process  of  law,  in  view  of  Ky.  St.  1903, 
8  3058,  subsec  12.— City  of  Paducah  v.  Rags- 
dale  (Ky.)  13. 

•Acts  1897.  p.  166,  regulating  the  practice  of 
dentistry,  held  not  unconstitutional  as  depriving 
citizens  of  their  property  without  due  process  of 
law.— State  v.  Doerring  (Mo.  Sup.)  489. 

8  6.    Blglit  to  Justice  and  remedies  tor 
Injnrles. 

That  an  ordinance  providing  for  the  fining 
of  cattle  owners  who  permit  their  cattle  to 
run  at  large  in  the  city,  and  for  sale  of  the  im- 
pounded cattle  for  payment  of  costs  and  ex- 
penses, does  not  provide  for  an  appeal  by  the 
property  owner,  is  no  objection  to  its  validity. 
—City  of  Paducah  v.  Ragsdale  (Ky.)  13. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  {  1. 

CONTEST. 

Of  election,  see  "Elections,"  8  L 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  8. 


*  Point  annotated.    See  syllalms. 
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CONTINUANCL 

Harmless  error  in  rallngs,  see  "Appeal  and  Er- 
ror," §  16. 

In  criminal  prosecution,  see  "Criminal  Law," 
i  16. 

Review  of  discretion  of  court  on  motion  for,  see 
"Criminal  Law,"  {  30. 

*  Where  there  was  a  misunderstanding  be- 
tween counsel  as  to  day  case  was  to  be  tried,  it 
was  error  to  force  plaintiff,  an  infant,  to  trial,  in 
the  absence  of  his  counsel  and  main  witnesses. — 
Crocker  v.  Haley   (Ky.)  574. 

A  statement  by  a  Judge  out  of  court  as  to 
granting  a  continuance  held  no  ground  for  the 
contention  that  a  party  was  misled,  when  the 
continuance  was  subsequently  refused. — Trimble 
V.  Southwest  Missouri  Light  Co.  (Mo.  App.)  346. 

Facts  considered,  and  held  that  a  continuance 
on  the  ground  of  sickness  of  defendant's  counsel 
was  properly  refused. — Trimble  v.  Southwest 
Missouri  Light  Co.  (Mo.  App.)  346. 

'Facts  considered,  and  held  that  the  trial 
court  erred  in  setting  aside  a  continuance  and 
setting  the  cause  for  hearing  four  days  there- 
after.— McDonald  v.  McDonald  (Mo.  App.)  SoL 

*Cnder  Rev.  St.  1899,  {  688,  ammding  a 
pleading,  does  not  entitle  the  opposite  party  to 
postponement  of  a  trial  as  a  matter  of  course. — 
Keeton  y.  St.  Louis  &  M.  R.  Ry.  Co.  (Mo. 
App.)  612. 

♦Under  Rev.  St  1899,  §  688,  the  refusal  of  a 
continuance  held  not  an  abuse  of  discretion. — 
KMton  V.  St  Louis  &  M.  R.  Ry.  Co.  (Mo.  App.) 

*In  an  action  for  personal  injuries  caused  by 
frightening  of  team  by  locomotive,  testimony 
that  it  was  going  fast  held  not  admissible,  after 
admission  to  the  contrary,  to  prevent  continu- 
ance.— St  Louis  Southwestern  Ry.  Co.  of  Teiaa 
y.  HaU  (Tex.  Civ.  App.)  1079. 

CONTRACTS. 

Actions  in  Justice's  court  for  breach,  see  "Jus- 
tices of  the  Peace,"  i  1. 

Agreements  within  statute  of  frauds,  see 
^'Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  "Assignments." 

Attaclunent  for  breach  of,  see  "Attachment," 
8  1. 

Existence  of  contract  as  question  for  jury,  see 
"Trial,"  8  5. 

Harmless  error  in  action  on,  see  "Appeal  and 
Error,"  8  18. 

Impairing  obligation,  see  "Constitutional  Law," 
8  3. 

Instructions  in  general  in  actions  for  breach  ot 
warranty,  see  "Trial,"  8  11. 

Internal  revenue  stamp  taxes,  see  "Internal 
Revenue." 

Liability  for  fraud,  see  "Fraud,"  8  1. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  gaming  lavra,  see  "Oam- 
mg."  8  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  §  8. 

Presumptions  on  appeal  in  action  for  breach, 
see  .  "Appeal   and    Error,"   |   13. 

Real  parties  in  interest  in  action  on  contract, 
see  "Parties,"  8  1. 

Reformation,  see  "Reformation  of  Instruments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  ''Subrogation." 


ContracU  cf  parOcvlar  ctoMea  of  parties. 

See  "Carriers,"  88  2,  6;  "C^orporations,"  8  3; 
"Husband  and  Wife,"  8  Ij  "Insane  Persons,'' 
\  1 ;  "Master  and  Servant" ;  "Municipal  Cor- 
porations," 8  S. 

School  teachers,  see  "Sdiools  and  School  Dia- 
tricts,"  8  1. 

Cmarwia  relattng  to  jxaHcular  rubjeds. 

See  "Interest";   "Intoxicating  Liquors,"  i  10; 

"Mines  and  Minerals,"  8  1. 
Pasturage,  see  "Animals." 
Sale  of  timber,  see  "Logs  and  Log^ng." 
Transportation  ot  goods,  see  "Carriers,"  8  2. 
Transportaion  of  passengers,  see  "Carriers,"  9  5. 

Particular  clone*  of  exprest  oontraet*. 

See  "Bills  and  Notes";  "(iovenanta" :  "Ex- 
change of  Property";  "Guaranty";  "Indem- 
nity" ;  "Insurance" ;  "Liens" ;  "Partnership" ; 
"Sales." 

Agency,  see  "Principal  and  Agent" 

Bills  of  lading,  see  ''CarriersT'^J  2. 

Employment,  see  "Master  and  Servant" 

Leases,  see  "Landlord  and  Tenant" 

Sales  of  realty,  see  "Vendor  and  Purchaser." 

Sales  of  timber,  see  "Logs  and  Logging." 

Stlpnlations  in  actions,  see  "Stipulations." 

Submission  to  arbitration,  see  "Arbitration  and 
Award,"    81. 

Subscription  to  cori)orate  stock,  see  "Corpor*- 
tions,''  8  1. 

Particular  classes  of  {mpUed  eofOraciM. 
See  "Indemnity";    "Money   Received";   "Work 
and  Labor." 

Particular  modes  of  discharging  oontmett. 
See  "Release." 

i    I.    Reqnlsltea  and  ▼alldlty. 

♦Circumstances  under  which  one  may  avoid 
the  obligation  of  a  written  contract  signed  by 
him  stated. — Paris  Mfg.  &  Importing  Co.  v. 
Carle    (Mo.   App.)    74& 

♦A  contract  for  the  sale  of  a  business,  includ- 
ing the  good  will,  with  an  agreement  on  the  part 
of  the  sellers  not  to  re-engage  in  that  bnsineas 
in  the  same  city  for  three  years,  is  not  in  re- 
straint of  trade,  but  valid  and  enforceable. — 
Bradford  &  Carson  y.  Montgomery  Furoiture 
Co.  (Tenn.)  1104. 

8  2.  '  Oonstmotloa  and  eparmtloa. 

*In  an  action  for  fraud  in  the  purchase  of 
property  from  plaintiff,  the  terms  of  the  con- 
tract being  evidenced  by  written  letters  and 
telegrams,  it  is  the  duty  of  the  court  to  con- 
strue the  contract  and  declare  its  terms  to  the 
jury. — McDonough  y.  Williams   (Ark.)    783. 

•In  interpretation  of  written  contracts,  in- 
tention of  tneparties  is  the  controlling  factor. 
— Wilson  V.  Wilson   (Mo.  App.)   145. 

♦While  the  form  of  a  contract  should  be  con- 
sidered as  expressive  of  the  intention  of  the 
parties,  yet  wnen  form  and  substance  conflict, 
the  latter  controls. — Wilson  y.  Wilson  (Mo. 
App.)  145. 

9   3.    Reselaaloa  sad  abmadoaiaient. 

♦If  it  appears  from  the  facts  and  circum- 
stances attending  the  cancellation  of  a  con- 
tract that  it  was  not  intended  tliat  the  can- 
cellation should  destroy  previously  vested 
rights,  the  agreement  will  be  so  construed  as  to 
preserve  tho^e  rights. — ^Alabama  Oil  &  Pipe 
line  Co.  y.  Sun  Co.  (Tex.  Snp.)  253. 

8  4.    Verf  ormuioe  or  bveaeh. 

Evidence  held  sufficient  to  go  to  the  jury, 
whether  land  suited  defendant  witliin  his  con- 
tract to  pay  plaintitE  for  locating  him  on  land 


♦Point  aaaotated.    See  ayUalnu. 
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which  suited  him. — Stanford  t.  Wright  &  Oreen 
(Tex.  Civ.  App.)  269. 

I    5.    Acttona  for  breach. 

In  action  for  brokers'  commissions,  ad- 
mission in  evidence  of  conversations  of  each  of 
defendants  with  plaintiffs  held  not  error  where 
they  were  connected  with  each  other. — Morgan 
▼.  Keller  (Mo.  Sup.)  75. 

In  an  action  for  breach  of  a  contract,  evidence 
ItM  to  require  submission  to  the  jury  of  the 
question  whether  or  not  a  cancellation  of  the 
contract  by  mutual  agreement  was  intended 
merely  to  annul  it  as  to  any  fnture  operations 
under  it,  and  not  to  release  a  previously  ac- 
crued right  of  action  for  breach. — Alabama  Oil 
&  Pipe  Lbe  €k>.  v.  Sun  Co.  (Tex.  Sup.)  258. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  (  9. 
Of  witness,  sec  "Witnesses,"  i  8. 

CONTRIBUTION. 

Between  owners  of  ship  and  owners  of  cargo, 
see  "Shipping,"  i  2. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  §S  3,  4. 

Instructions  in  general  as  to,  see  "Trial,"  {§  9, 
10. 

Of  owner  of  animal  injured  by  operation  of 
street  railroad,  see  "Street  Railroads,"  §  1. 

Of  owner  or  shipper  of  live  stock,  see  "Car- 
riers," i  8. 

Of  passenger,  see  "(ilarriers,"  i  8. 

Of  person  injured  by  electricity,  see  "Elec- 
tricity." 

Of  person  injured  by  operation  of  railroad, 
see  "Negligence,"  t  6;  '^Railroads,"  |  8. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  S§  1,  2. 

Of  person  injured  on  street,  see  "Municipal 
Corporations,"  |  8. 

Of  person  injured  or  killed  by  operation  of 
railroad,  see  "Railroads,"  «  7. 

Of  servant,  see  "Master  and  Servant,"  88  6, 
8-10. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

*A  will  construed,  and  held  that  there  was 
DO  equitable  conversion  of  real  estate  into 
personalty. — ^Bennett  v.  Gallaher  (Tenn.)  66. 

CONVEYANCES. 

See  "Public  Lands,"  8  8. 

Contracts  to  convey,  see  "Vendor  and  Purchas- 
er," 8  4. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  fraud  of  dower,  see  "Dower,"  8  1. 

in  trust,  see  "Trusts,"  8  1- 

Registers,  see  "Registers  of  Deeds." 

Cenvevancet  by  or  to  particular  elatsea  <if 

parttes. 
See  "Guardian  and  Ward,"  8  2 ;  "Husband  and 
Wife,"  8  1. 

Conoeyanoet  of  particular  tpeeiea  of  property. 

See  "Easements,"  8  1;  "Homestead,"  8  2. 

Particular  claMe$  of  eotweyaneu. 

See  "Assignments" :  "Chattel  Mortgages" ; 
"Deeds":   "Mortgages." 


CORPORATIONS. 

Corporate  franchise  to  engage  in  pool  selling, 

see  "Gaming,"  8  1- 
Fraud  in  sale  of  stock,  see  "Fraud,"  8  2. 
Offenses  by,  against  infants,  see  ''Infants,"  i  1. 
Quo  warranto,  see  "Quo  Warranto." 

ParticuUir  classes  of  corporatloni. 
See  "Building  and  Loan  Associations";  "Munic- 
ipal    Corporations";     "Railroads";     "Street 
Raihroads,^'  8  1- 
Banks,  see  "Banks  and  Banking." 
Insurance  companies,  see  "Insurance." 
Investment  companies,  see  "Banks  and  Bank- 
ing," 8  2. 
Turnpike  and  toll  road  companies,  see  "Tnm- 

W}ikes  and  Toll  Roads." 
ater    companies,    see    "Waters    and    Water 
Courses,"  8  8. 

8   I.    Capital,  atook,  and  dlvldeada, 

A  corporation  Aeld  a  mere  fraud  and  sham, 
and  incapable  of  enforcing  a  stock  subscripticm 
contract — Metropolitan  Lead  &  Zinc  Min.  Co. 
T.  Webster  (Mo.  Sup.)  79. 

Purchaser  of  stock  in  corporation  held  to  take 
the  same  subject  to  an  agreement  by  his  vendor 
of  which  he  had  knowledge. — Senn  v.  Union 
Premium  &  Mercantile  C!o.   (Mo.  App.)  607. 

*Assignee  of  shares  of  stock  ordinarily  has 
the  right  to  have  them  transferred  to  his  name 
on  the  books  of  the  company. — Senn  v.  Union 
Premium  &  Mercantile  C!o.   (Mo.  App.)   607.  • 

Assignee  of  stock  in  corporation  held  entitled 
to  a  transfer  on  condition  that  he  should  be 
bound  by  an  agreement  entered  into  by  bis 
assignor.— Senn  v.  Union  Premium  &  Mercan- 
tile Co.  (Mo.  App.)  607. 

The  inadequacy  of  consideration  paid  for 
stock  in  a  corporation  or  the  fact  that  it  is 
given  to  the  assignee  does '  not  affect  the  as- 
signee's right  to  have  the  stock  transferred  to 
him  on  the  t>ooks  of  the  corporation. — Senn  v 
Union  Premium  &  Mercantile  Co.  (Mo.  App.) 
507. 

'Motive  for  which  shares  of  stock  are  as- 
signed does  not  affect  the  right  of  the  assignee 
to  acquire  them  and  have  them  registered  in 
his  name. — Senn  v.  Union  Premium  &  Mercan- 
tile Co.  (Mo.  App.)  607. 

Subscription  to  stock  of  cotton  oil  mill  com- 
pany held  binding,  though  charter  gave  cor- 
poration power  to  erect  and  operate  cotton  gins 
necessary  as  feeders  for  the  mill.— Comanche 
Cotton  Oil  Co.  V.  Browne  (Tex.  Sup.)  460. 

8  2.     Officers  and  acents. 

*The  act  of  the  officers  of  a  beneficial  associa- 
tion in  transferring  their  offices  to  others  for 
a  money  consideration  held  a  breach  of  trust, 
rendering  them  liable  to  the  association  for  the 
money  which  they  received. — Heineman  v.  Mar- 
shall (Mo.  App.)   1131. 

Where  officers  of  a  beneficial  association  in' 
violation  of  their  trust  surrendered  their  offices 
to  others  for  a  money  consideration,  a  subse- 
quent creditor  of  the  association  was  not  en- 
titled to  recover  from  the  delinquent  officers 
the  proceeds  of  the  illegal  transaction. — Heine- 
man  V.  Marshall  (Mo.  App.)  1131. 

8  3.     Corporate  powers  and  liabilities. 

Under  Civ.  Code  Prac.  8  61,  subsecs.  8,  4,  ser- 
vice of  a  summons,  in  an  action  against  a  com- 
mon carrier,  on  defendant's  chief  officer  or  ardent 
in  a  county  other  than  that  wherein  the  action 
was  instituted,  held  invalid. — Cincinnati,  P.,  B. 
S.  &  P.  Packet  Co.  v.  Thomas  Malone  &  0>. 
(Ky.)  306. 


*  Point  annotated.    See  syllabm. 
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A  corporation  authorized  to  sell  pools  and 
book  bets  on  horse  rnoes  held  not  anthorized  to 
sell  pools  to  or  register  bets  with  minors,  pro- 
hibited by  Rev.  St  1899,  S  2193. — State  ex  inf. 
Hadley  v.  Delmar  Jockey  Club  (Mo.  Sup.)  185. 

Const  art  12,  (  6,  declaring  that  no  corpora- 
tion shall  issue  bonds  except  for  money  paid, 
labor  done,  or  property  actually  received,  /tela 
not  to  require  that  the  corporation  shall  receive 
a  dollar  in  money  for  each  dollar  of  indebted- 
ness, but  that  the  amount  received  shall  bear 
some  reasonable  approximation  to  the  amount 
of  indebtedness. — Western  Supply  &  Mfg.  Co. 
T.  United  States  &  Mexican  Tmst  Ca  (Tex. 
Civ.  App.)  986. 

Antbority  to  a  corporation  to  issue  bonds  for 
noney  and  property  is  authority  not  only  to 
sell  them  for  such  consideration. — Western  S\ip- 
ply  &  Mfg.  Co.  V.  United  States  &  Mexican 
Trust  Co.  (Tex.  Civ.  App.)  986. 

In  a  suit  to  establish  the  validity  of  certain 
railroad  bonds,  findings  of  the  trial  court  held 
saffident — Western  Supply  &  Mfg.  Co.  v.  Unit- 
Mi  States  &  Mexican  Tnut  Co.  (Tex.  Civ. 
App.)  986. 

One  holding  bonds  pledged  as  collateral  secu- 
rity held  entitled  to  prove  them  up  to  the  extent 
of   their  face  valne,  and  have   a   distribation 

?iut  of  the  funds  accruing  from  a  sale  under  a 
breclosure,  on  the  basis  of  the  bonds,  to  the 
extent  of  the  amount  of  his  primary  debt  and 
Interest — Western  Supply  &  Mfg.  Co.  v.  United 
States  &  Mexican  Trust  Co.  (Tiex.  Civ.  App.) 

In  an  action  to  determine  the  validity  of  cer- 
tain railroad  bonds  issued  and  pledged  by  the 
corporation,  it  was  proper  for  the  court  to  de- 
cree the  validity  of  certain  of  the  bonds,  with- 
«nt  stating  the  amount  of  the  debt  for  which 
they  had  been  pledged. — Western  Supply  &  Mfg. 
Co.  V.  United  States  &  Mexican  Trust  Co. 
(Tex.  Civ.  App.)  986. 

In  an  action  to  determine  the  validity  of  cer- 
tain railroad  bonds  and  to  foreclose  a  mortgage 
securing  them,  the  court  having  found  the 
amount  due  a  certain  bondholder,  it  was  not 
necessary  to  state  the  number  of  bonds  be  held. 
— Western  Supply  &  Mfg.  Co.  v.  United  States 
ft  Mexican  Trust  Co.  (Tex.  Civ.  App.)  986. 

In  an  action  by  a  corporation  on  a  bond  exe- 
cuted to  another  corporation,  the  petition  held 
sufficient  to  show  that  the  plaintiff  had  a 
right  to  sue  on  the  bond. — ^French,  Finch  &  Go. 
T.  Hicks  (Tex.  Civ.  App.)   1034. 

Under  Rev.  St  1895,  art.  219,  describing  the 
requisites  of  an  affidavit  for  garnishment  against 
a  corporation,  it  is  not  necessary  to  allege  that 
the  ramishee  is  "duly  incorporated." — First 
Nat  Bank  v.  Brown  (Tex.  Civ.  App.)   1052. 

I    4.    Dlaaal-ntloa  and  forfeiture  of  fraa» 
ohlse. 

A  corporation  organized  to  maintain  a  fair, 
promote  agriculture,  etc.,  which  merely  used 
its  franchise  for  the  purpose  of  conducting  a 
race  course  for  gambling,  held  subject  to  a  for- 
feiture of  such  franchises  for  failure  to  sub- 
stantially fulfill  the  game. — State  ex  inf.  Had- 
ley  V.  Delmar  Jockey   (^lub.   (Mo.   Sup.)   185. 

I  S.    Forel^  eorporatlons. 

'Railroad  mcorporated  by  act  of  congress 
held  not  a  foreign  corporation  within  Rev.  St 
1895,  art.  1194,  cl.  25,  relative  to  venue  of  ac- 
tions against  foreign  corporations,  but  is  within 
clause  23,  relative  to  venue  of  actions  against 
riiilroads. — Texas  &  P.  R.v.  Co.  v.  Weatherby 
(Tex.  Civ.  App.)  6& 

•A  certain  railroad  incorporated  by  an  act  of 
Congress,   but  which  consolidated  with   Texas 


railroads  pursuant  to  legislative  authority,  k«M 
not  within  Rev.  St.  1^5,  art  1194,  cL  2$, 
relative  to  venue  of  actions  against  foreign 
corporations.  (Act  Feb.  16,  1852;  Laws  1870. 
p.  40,  c.  26;  Laws  1871,  p.  489,  c.  272,  |  11; 
and  Laws  1873,  p.  818,  c.  108). — ^Texas  &  P. 
Ry.  Co.  V.  Weatherby  (Tex.  Civ.  App.)   58. 

A  tmst  company  in  Missouri  held  entitled  to 
sue  in  Texas  to  foreclose  a  mortgage,  etc, 
without  taking  out  a  permit  to  do  business  tliere. 
— Western  Supply  &  Mfg.  Co.  v.  United  State* 
&  Mexican  Trust  Co.    (Tex.   Civ.  App.)    986. 

In  an  action  by  a  foreign  corporation,  petition 
held  to  show  that  plaintiff  was  engaged  in  inter- 
state commerce. — French,  Finch  4  Co.  v.  Hides 
(Tex.  Civ.  App.)  1034. 

The  employment  of  an  agent  in  this  state  by 
a  foreign  corporation  to  secure  orders  for  poods 
to  be  shipped  here  from  another  state  is  inter- 
state commerce,  and  the  corporation  is  not  re- 
quired to  obtain  a  permit. — French,  Finch  St  Oo. 
V.   Hicks    (Tex.  (3 v.   App.)    1034. 

Under  Rev.  St  1895,  arts.  745,  746,  foreign 
corporation  not  doing  business  in  the  state  held 
not  required  to  procure  a  permit  to  sue  in  the 
state. — Kiag  ▼.  Monitor  Drill  Co.  (Tex.  Civ. 
App.)  IOmT 

CORRECTION. 

Of  curator's  deed,  see  "Guardian  and  Ward,** 
§2. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  9. 

CORROBORATION. 

Of  accomplice,  see  "Criminal  Law,"  I  14. 

COSTS. 

In  action  to  construe  will,  see  "Wills,"  |  3. 
In  replevin,  see  "Replevin,"  {  3. 

i    1.  Natnx«,  gronnda,  and  extent  of 
rlsht  in  KeneraL 

Where  plaintiff  sued  to  quiet  title  to  lands 
purchased  by  him  at  a  tax  sale,  and  prayed  in 
the  alternative  for  a  refundment  of  the  taxes 
paid  by  him,  with  interest,  and  recovered  the 
latter,  he  was  entitled  to  costs. — Bonner  t. 
Board  of  Directors  of  St.  Francis  Levee  Dist. 
(Ark.)  1124. 

§  2.    Taxation. 

A  party  objecting  to  witness'  fees  taxed  as 
costs  held  bound  to  show  that  the  witnesses 
objected  to  were  subpoenaed  and  in  attendance 
to  testify  to  the  same  fact  testified  to  by  two 
other  witnesses. — J.  B.  Wallis  &  Co.  v.  Wallace 
(Tex.  Civ.  App.)  43. 

I   8.    On   appeal   or   error,   and   on   mmwr 
trial  or  motion  therefor. 

Where  defendant  in  error  concedes  error  in 
the  judgment  by  offering  a  remittitur,  the  costs 
in  the  appellate  court  will  be  taxed  against  him. 
— Houston  &  T.  C.  R.  Co.  v.  Craig  (Tex.  Civ. 
App.)   1033. 

Where  the  only  error  consisted  of  an  erro- 
neous taxation  of  costs,  which  could  have  been 
corrected  if  presented  to  the  trial  court,  appel- 
lant was  not  entitled  to  costs  on  appeal. — ^Ameri- 
can Express  C!o.  v.  Adams  (Tex.  Civ.  App.) 
1039. 

*Where  on  appeal  from  a  Justice's  jndgntent 
the  appellant  suffered  Judgment  for  an  amount 
less  than  was  recovered  against  it  liefore  the 
justice,  it  was  entitled  to  costs  on  the  appeal 
in  the  absence  of  a  statement  ia  the  record 
showing  why  such  costs  were  not  awarded  as 
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5rovi(lc(l  by  Sayles*  Ann.  CSv.  St.  18&7,  arts. 
436,  1438. — American  Expran  Co.  r.  Adams 
(Tex.  CiT.  App.)  1039. 

COUNCIL 

See  "Municipal  Corporations,"  |  S. 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

County  attorneys,  see  "District  and  Prosecut- 
ing Attorneys." 

County  court,  see  "Courts,"  (  8. 

Decree  in  suit  in  equity  against  county  cleric, 
see  "Ekiuity,"  |  3. 

De  facto  officers,  see  "Officers,"  |  1. 

Pleading  in  equity  in  suit  against  county  cierk, 
see   "Equity,"    g    2. 

Power  to  levy  tax,  see  "Ofaxation,"  S  1. 

(    1.    OoTemmeiit  aad  offleera. 

Tlie  election  of  an  entry  taker  by  tlie  justices 
of  a  county  court,  as  provided  by  Acts  1879, 
p.  66,  c-  46,  can  only  l>e  evidenced  by  the  min- 
utes of  ttie  court,  and  cannot  be  proved  by 
parol— Heard  t.  Elliott  (Tenn.)  764. 

COURTS. 

Decision  changing  construction  of  statute  as  im- 
pairment of  obligation  of  contract,  see  "Con- 
stitutional Law,    §  3. 

Judges,  see  "Judges." 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandamus," 
S  1. 

Prohibition  to  inferior  courts,  seo  "Prohibi- 
tion," {  1. 

Prorvince  of  court  and  Jury,  see  "Trial,"  {{  6-11. 

Removal  of  action  from  state  court  to  United 
States  court,  see  "Removal  of  Causes." 

Repeal  of  laws  relating  to  the  administration  of 
insolvent  estates,  see  "Statutes,"  §  3. 

Review  of  decisions,  see  "Appeal  and  Error." 

Ri|;ht  to  trial  by  jnry,  see  "Jury,"  i  1. 

Trial  by  court  without  jury  of  preliminary  pro- 
ceeding, see  "Trial,"  8  1. 

Jurisdiction  of  particular  actions,  proceedtnjft, 

or  $ui)eets. 
See  "Charities,"  S  1 :  "Criminal  Law,"  S  2. 
By  or  against  carriers,  see  "Carriers,"  {  6. 

Special  jurisdictions  and  prooeedings  fheretn. 
Apellate  Jurisdiction,  see 

I  1. 


"Criminal  Law,"  ( 


Nature,  ezteatf  and  exercise  of  Jii« 
rlsdlctlon  la  seseral. 

'Jurisdiction  is  authority  to  hear  and  deter- 
mine a  cause. — State  ez  rel.  McNamee  t.  Stobie 
(Mo.  Sup.)  191. 

A  proceeding;  in  prohibition  to  prevent  the 
board  of  election  commissioners  from  appoint- 
ing certain  officers  held  to  involve  only  moot 
question,  and  hence  not  to  be  maintainable. — 
Kalbfell  v.  Wood  (Mo.  Sup.)  230. 

I   S.    Establlslunent,    orK»nia»ti<m>    Mid 
procednre  in  Keneral. 

*  While  in  an  action  for  a  negligent  injury 
inflicted  in  another  state  the  court  must  yield 
to  the  decisions  of  the  highest  court  of  that 
state  as  to  the  law  of  that  state,  it  is  at  liberty 
to  differ  from  the  indfment  of  the  foreign 
court  as  to  the  application  of  the  law  to  the 
facts. — ^Lee  r.  Mlaionrl  Pac.  Ry.  Co.  (Mo. 
Snpw)  614. 


*A  decision  of  the  Supreme  Conrt,  sustaining 
a  decree  for  injunction,  held  to  l>e  an  adjudica- 
tion that  injunction  and  not  quo  warranto  was 
the  proper  remedy,  and  was  binding  on  the  Court 
of  Appeals  within  the  amendment  to  the  Con- 
stitution adopted  November,  1884  (Const,  art. 
6,  i  6). — State  ex  rel.  Jump  v.  Louisiana,  B.  O. 
&  A.  Gravel  Road  Co.  (Mo.  App.)  153. 

•Where  the  Supreme  Court  transferred  a 
case  to  the  Court  of  Appeals,  under  Rev.  St. 
1899,  §  1657,  the  opinion  of  the  judges  of  the 
Supreme  Conrt  as  to  the  merits  held  not  bind- 
ing on  the  appellate  court  within  the  amendment 
to  the  Constitution  adopted  November,  1884 
(Const,  art.  6,  8  6). — State  ex  rel.  Jump  v. 
Ix>uisiana,  B.  G.  &  A.  Gravel  Road  C!o.  (Mo. 
App.)  153. 

*A  court  in  determining  whether  a  cause  is 
removable  to  the  federal  court  is  controlled  by 
the  decisions  of  the  federal  Supreme  Court. — 
Texas  &  P.  Ry.  Co.  v.  Huber  (Tex.  Sup.)  832. 

f   3.    Courts  of  limited  or  inferior  Juris- 
diction. 

In  an  action  on  certain  notes  in  a  county 
court,  that  defendant  pleaded  payment  by  de- 
livery of  rice  of  a  value  exceeding  $1,000  did 
not  defeat  the  jurisdiction  of  the  court  to  de- 
termine whether  an  agreement  for  the  delivery 
had  been  maae  and  the  rice  delivered. — EXile  y. 
Dom  (Tex.  Civ.  App.)  828. 

A  counterclaim  held  not  beyond  the  jurisdic- 
tion of  the  county  conrt,  where  the  amount 
sought  to  be  recovered  after  deducting  plain- 
tiff's claim  was  within  such  jurisdiction. — Eule 
V.  Dom  (Tex.  Civ.  App.)  828. 

i   4.    Conrts  of  appellate  Jnrladiotloa. 

Constitutional  questions  urged  during  the 
trial,  but  not  referred  to  in  the  motion  for  a 
new  trial,  are  abandoned,  so  that  the  Supreme 
CJourt  has  no  jurisdiction  on  appeal. — State 
T.  Grant  (Mo.  Sup.)  698. 

An  appeal  from  a  decree  of  the  county  court 
in  a  bill  for  winding  up  the  estate  of  a  decedent 
as  an  insolvent  estate,  brought  under  Shannon's 
Code,  88  406G,  4102,  instead  of  under  sections 
4070-4101,  held  to  lie  to  the  Supreme  Court  di- 
rectly, as  authorized  by  section  4907. — Key  ▼. 
Harris  (Tenn.)  235. 

I  6.     OoBcnrrent   and   eonilictins   Jarisa 
dletlon,  and  eomity. 

Under  Gen.  Laws  1899,  p.  113,  c.  75,  district 
Judge  of  one  district  court  in  a  certain  county 
may  transfer  to  another  district  court  in  the 
same  county  a  suit  to  set  aside  a  judgment 
rendered  in  his  own  court. — International  & 
G.  N.  Ry.  Co.  V.  Brisenio  (Tex.  Civ.  App.)  99& 

COVENANTS. 

S  1.    ConitraetloB  aad  operation. 

'General  covenants  in  a  deed,  whether  express 
or  implied,  as  provided  by  Rev.  St.  1899,  8  907, 
held  not  restricted  by  special  covenants,  unless 
the  covenants  are  irreconcilable. — Miller  t.  Bay- 
lees  (Mo.  Sup.)  482. 

General  covenants  of  warranty  and  seisin 
in  a  deed  held  limited  by  subsequent  covenants, 
BO  as  to  relieve  the  grantors  from  liability  for 
claims  arising  outside  their  chain  of  title. — Mil- 
ler T.  Bayless  (Mo.  Sup.)  482. 

I  2.    Actions  for  breaeh. 

Statement  of  damages  for  breach  of  warranty 
of  title.— King  y.  D.  Sullivan  4c  Co.  (Tex. 
Civ.  App.)  61. 

COVERTURE 


See  "Husband  and  Wife." 


*  Polat  aaaotated.    See  syllabaa. 
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CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

See  "Fraodnlent  Conveyances." 
Sabrogation   to   rights   of   creditor,   see  "Sob- 
rogation." 

CREDITORS'  SUIT. 

Remedies  In  cases  of  frandnlent  conTeyaaces, 
see  "Fraudulent  Conveyances,"  J  2. 

CRIMINAL  LAW. 

See  "Witnesses." 

Conviction  of  offense  inclnded  in  that  cbaiged, 
see  "Indictment  and  Information,"  (  6. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prohibition  against  criminal  prosecntion,  see 
"Prohibition,"  §  1. 

Prosecuting  officers,  see  "District  and  Prosecut- 
ing Attorneys." 

Trial  before  Judge  of  different  circuit,  see 
"Judges,"  i  1. 

Offemea  by  parHcular  clattet  <if  jmrtiet. 

Dentists,  see  "Physicians  and  Surgeons." 
Officers  of  turnpike  companies,  see  "Turnpikes 

and  Toll  Roads,"  {  1. 
Turnpike  company,  see  "Turnpikes  and  Toll 

Roads,"  {  1. 

I'arUeuUir  offenses. 

See  "Assault  and  Battery,"  i  2;  "Bigamy"; 
"Bribery"  ;  "Burglary" ;  "Disorderly  House" ; 
"Forgery  ";  "Gaming,"  \  2:  "Homicide": 
"Larceny" ;  "Malicious  Mischief ;  "Obscen- 
ity": "Perjury";  "Rape";  "Receiving  Stolen 
Goods";  "Robbery." 

Abandonment  of  wife,  see  "Husband  and 
Wife,"  {  4. 

Against  banking  laws,  see  "Banks  and  Bank- 
tog,"  i  2. 

Against  commerce  regulations,  see  "Commerce," 
I  2. 

Against  election  laws,  see  "Elections."    (  2. 

Against  Insurance  laws,  see  "Insurance,"  S  17. 

Against  laws  for  protection  of  children,  see 
"Infants,"  S  1. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
M  4-7- 

Carrying  weapon,  see  "Weapons." 

Ob8<xucaon  of  road,  see  "Highways,"  {  2. 

Practicing  dentistry  without  license,  see  "Phy- 
sicians and  Surgeons." 

Violation  of  municipal  ordinances,  see  "Munic- 
ipal Corporations,'*  {  6. 

{    1.    Parties  to  eSenaes. 

*A  person  held  not  an  accomplice. — Best  v. 
Commonwealth  (Ky.)    555. 

i  2.    JnrisdlotioB. 

A  justice  of  the  peace,  in  trying  a  criminal 
case  under  Rev.  St  1899,  i  2TG0,  does  not  lose 
jurisdiction  by  taking  the  same  under  advise- 
ment until  the  day  following  submission. — 
State  ▼.  Davis  (Mo.  Sup.)  48C 

i  3.     Venue. 

•Under  Rev.  St  1899,  {  2576,  the  failure  to 
furnish  an  affidavit  of  two  disinterested  citizens 
in  support  of  a  petition  for  change  of  venue 
was  fatal  to  the  application. — State  v.  Richard- 
son (Mo.  Sup.)  C^ 


{  4.    Umltatioa  of  proseentloaa. 

•Under  Kirby's  Dig.  §  2106,  the  state,  la 
prosecutions  for  misdemeanors,  most  prove  the 
commission  of  the  offense  within  one  year  next 

§rior  to  the  finding  of  the  indictment.— -Stelle  t. 
Ute  (Ark.)  630. 

i  5.    Former  Jeopardy. 

Conviction  of  grand  larceny  of  bank  check, 
under  Kirby's  Dig.  f{  1821-1824,  held  not  a 
bar  to  prosecution  for  forgery  of  the  check. 
— OroBsland   v.   State   (Ark.)   776. 

•Under  Const  i  168,  there  cannot  be  a  second 
conviction  in  the  circuit  court  for  gaming  after 
conviction  of  the  same  offense  in  the  police  court 
of  a  city  of  the  fourth  class. — White  v.  (jommon- 
wealth  (Ky.)  285. 

•Facts  held  to  constitute  separata  assaults 
justifying  separate  convictions.— State  v.  Tem- 
ple (Mo.  Sup.)  494. 

•Where  several  witnesses  were  examined  by 
the  state  when  the  trial  was  stopped  by  the 
prosecuting  attorney  because  of  the  absence  of 
a  material  witness,  and  the  cause  was  continu- 
ed, defendants  were  put  in  jeopardy.— State  ex 
rel.  Meador  v.  Williams  (Mo.  App.)  15L 

Conviction  of  gaming  held  no  bar  to  prosecu- 
tion for  setting  up  a  gaming  device. — <)it7  of 
Mexico  V.  Harris  (Mo.  App.)  505. 

That  another  had  been  convicted  of  keeping 
a  place  open  on  Sunday  was  no  bar  to  the 
prosecution  of  defendant  for  the  same  offense. 
—Craig  V.  State  (Tex.  Cr.  App.)  4ia 

i  6.  Prellnilnarj  oomplaixtt,  afldavlt, 
irarrant,  ezamiaation,  oomailt* 
ment,  and  sniiunarT  triaL 

Under  Rev.  St.  1899,  §  2750,  a  jusUce  of  St. 
Louis  county  held  entitled  to  issue  a  warrant 
immediately  on  the  filing  of  a  complaint  against 
members  of  the  metropolitan  police  force  of  the 
city  of  St  Louis,  without  being  satisfied  that 
the  accused  were  about  to  escape  to  avoid  arrest 
— State  ex  rel.  McNamee  v.  Stobie  (Ma  Sup.) 
191. 

A  justice  of  the  peace  hdd  not  required  to 
execute  any  writing  evidencing  necessity  for 
the  issuance  of  a  warrant,  under  Rev.  St  1899, 
i  2750. — State  ex  rel.  McNamee  y.  Stobie  (Mo. 
Sup.)  191. 

(  T.  Arraig;iiment  and  pleas,  and  molle 
prosequi  or  dlsoontiiiiiaBee. 

•The  burden  is  on  defendant  to  show  in  sup- 
port of  a  plea  of  former  acquittal  that  the 
former  acquittal  was  for  the  same  offense  as 
that  for  which  he  is  on  trial. — Kilcoyne  v. 
State  (Tex.  Cr.  App.)  36. 

i   8.    ETidenoe. 

•On  a  trial  for  forgery,  evidence  explaining 
the  absence  of  the  person  whose  name  waa 
forged  held  admissible. — ^Taylor  v.  Common- 
wealth (Ky.)  292. 

•On   a  prosecution   for  murder  held  proper 

to  admit  in  evidence  the  chain  with  which  de- 
fendant had  chained  deceased  to  a  tree  in  order 
to  inilict  the  beating  that  caused  death. — Young 
V.  State  (Tex.  Cr.  App.)  841. 

•On  a  prosecution  for  murder,  it  is  proper  to 
admit  in  evidence  photographs  of  deceased  taken 
after  death,  where  they  represent,  or  represent  to 
a  measurably  true  degree,  the  condition  of  the 
body  of  deceased. — Young  v.  State  (Tex.  Cr. 
App.)  841. 

I  0.  — —  Facta  In  iarae  and  relevant  to 
Issnes,  and  res  geaim. 

In  a  prosecution  for  murder,  certain  evidence 
held  admissible  as  a  part  of  the  re*  gest»b — 
Powers  V.  Commonwealth  (Ky.)  97S. 
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Digitized  by 


Google 


INDEX. 


1193 


Certain  eTideoce  held  admissible  for  purpose 
of  identification. — State  v.  Walker  (Mo.  Sup.) 
659. 

*On  a  prosecution  for  assault  with  intent  to 
murder  held  com^tent  to  permit  tlie  state  to 
have  the  prosecuting  witness  identify  the  defend- 
ant as  his  assailant,  and  for  that  purpose  to  have 
the  prisoner  Btand.^-State  t.  Ruck  (Mo,  Bap.) 
706. 

*0n  a  prosecution  for  assault  with  intent  to 
murder,  permitting  accomplices  of  defendant  to 
be  l>rougnt  into  court  to  see  if  prosecuting  wit- 
ness conld  identify  them  as  the  men  who  were 
with  defendant  and  taking  part  in  the  assault 
was  competent — State  v.  Buck  (Mo.  Sup.)  706. 

i  10.  —  Otiier  oSeiises,  and  eluamcte* 
of  aeeiuacl. 

*Iii  a  prosecution  for  incest,  evidence  of  other 
acts  of  incest  with  prosecutrix,  barred  by  limita- 
tions, is  admissible  to  show  the  probability  of 
the  commission  of  the  offense. — ^Adams  v.  State 
(Ark.)  1123. 

On  a  prosecution  for  shooting  with  intent 
to  kill,  evidence  held  properly  admitted  as  tend- 
ing to  show  motive  overcoming  the  defense  of 
self-defense,  as  against  private  person  seeking 
to  arrest  under  Cr.  Code  Prac.  i  37. — Carpenter 
T.  Commonwealth  (Ky.)  653. 

•In  prosecution  for  violating  the  local  option 
law,  certain  evidence  of  distinct  transaction  held 
inadmissible  to  show  system. — Lane  v.  State 
(Tei.  Cr.  App.)  839. 

*On  a  prosecution  for  murder.  It  was  error 
to  require  defendant  to  testify  on  cross-exami- 
nation that  he  was  tried  about  20  years  before 
on  a  charge  of  murder ;  the  occurrence  being 
too  r«mote. — Ware  v.  State  (Tex.  Cr.  App.) 
1093. 

111.  —  Admlaaloii*,  deelaratloaa,  and 
liearcay. 

♦On  a  trial  for  forgery,  a  letter  written  by 
accused  admitting  the  forgery  and  another  for- 
gery held  admissible. — Taylor  v.  Commonwealth 
(Ky.)  292. 

*In  prosecntion  for  murder,  evidence  of  state- 
ment m  presence  of  accused  held  admissible. — 
Rains  ▼.  Commonwealth  (Ky.)  276. 

*0n  a  criminal  prosecution,  evidence  as  to  a 
statement  made  by  a  codefendant  to  defendant 
and  not  denied  by  him  held  admissible. — ^Finch 
T.  Commonwealth  (Ky.)  940. 

•Testimony  as  to  statements  made  in  presence 
of  defendant  held  not  admissible  on  ground  of 
silent  admissions. — State  v.  Richardson  (Mo- 
Sup.)  649. 

•Testimony  of  conversations  between  third 
persons  out  of  the  presence  and  hearing  of 
arcnsed,  and  tending  to  incriminate  him,  are  in- 
ndmissible. — Marks  v.  State  (Tex.  Cr.  App.) 
414. 

•On  a  prosecution  for  murder,  a  question  to 
a  witness  held  to  call  for  irrelevant  testimony. — 
Young  v.  State  (Tex.  Cr.  App.)  841. 

{12.  —  Aots  and  deelaratloas  «f  con- 
spirators and  oodefendants. 

•Where  a  husband  and  wife  were  jointly  in- 
dicted, statements  made  by  the  wife  not  in  the 
presence  of  her  husband  were  inadmissible  as 
against  him. — State  v.  Richardson  (Mo.  Sup.) 
649. 

Certain  evidence  held  admissible  on  prosecu- 
tion for  assault  with  intent  to  murder. — State 
V.  Ruck  (Mo.  Sun.)   706. 

I  18.  —  Opinion  evldenoe. 

The  opinion  of  a  witness  as  to  identity  of 
things  is  competent  when  resting  on  facts  with- 


in   the    knowledge   of   the   witness. — State   T. 
James  (Mo.  Sup.)  679. 

In  prosecution  for  violation  of  local  option 
law,  testimony  of  express  agent  that,  in  his 
opinion,  contents  of  package  consigned  to  ac- 
cused was  whisky  held  inadmissible. — McNeely 
v.  State  (Tex.  Cr.  App.)  419. 

{  14.  '—  Testimony  of  aoeoatpUees  and 
oodefendants. 

The  testimony  of  an  accomplice  held  suffi- 
ciently corroborated  to  sopport  a  conviction. — 
Best  v.  Commonwealth  (Ky.)  556. 

Ovmer  of  burglarized  premises  held  not  ren- 
dered an  accomplice  by  promising  not  to  prose- 
cute.—HoUey  v.  State  (Tex.  Cr.  App.)  422 

{15.  —  Confessions. 

•Confessions  by  accused  after  his  arrest  held 
admissible,  in  the  absence  of  a  showing  that 
they  were  induced  by  hopes  or  fears.— Carpen- 
ter V.  Commonwealth  (Ky.)  552.  , 

•The  court  held  authorized  to  find  that  a 
confession  was  voluntary. — Pearsall  v.  Common- 
wealth (Ky.)   680. 

•It  is  the  province  of  the  court  to  determine 
whether  a  confession  under  the  facts  of  a  par- 
ticular case  is  admissible. — Pearsall  v.  Com- 
monwealth (Ky.)  SS9. 

On  prosecution  for  assault  with  intent  to 
murder,  admission  of  confession  of  accused  held 
not  erroneous.— State  v.  Ruck  (Mo.  Sup.)  706. 

On  prosecution  for  assault  with  intent  to 
murder,  certain  testimony  of  police  officer  held 
admissible.— State  v.  Ruck  (Mo.  Sup.)  706. 

1 16.   Time   of  trial   and  continuance. 

•An  affidavit  on  application  for  continuance 
held  insufficient  under  Cr.  (3ode  Pracl  S  1^. — 
Carpenter  v.  Commonwealth   (Ky.)   652. 

Denial  of  continuance  on  the  ground  of  de- 
fendant's inability  to  obtain  counsel  held  not 
reversible  error. — Carpenter  v.  Commonwealth 
(Ky.)  552, 

•It  was  proper  to  refuse  a  continuance  on 
the  ground  of  absence  of  witnesses  where  sub- 
poena was  not  issued  until  two  days  before 
the  day  set  for  trial,  and  one  of  the  intervening 
days  was  Sunday, — State  t.  Richardson  (Mo. 
Sup,)  649. 

•An  application  for  continuance  on  the  ground 
of  the  absence  of  witnesses  must  state  that  the 
facts  expected  to  be  proved  by  such  absent 
witnesses  are  true. — State  v.  Richardson  (Mo. 
Sup.)   649. 

Granting  or  denying  application  for  continu- 
ance rests  largely  m  discretion  of  trial  court. — 
State  V.  Richardson  (Mo.  Sup.)  649;  Same  t. 
Temple  (Mo.  Sup.)  869. 

•An  application  for  a  continuance  of  a  crimi- 
nal case  for  absence  of  a  witness  held  defective 
for  failure  to  allege  what  diligence  had  l>een 
used  to  secure  the  attendance  of  the  witness. — 
State  V.  Temple  (Mo.  Sup.)  869. 

In  a  prosecution  for  assault  with  intent  to 
kill,  denial  of  a  continuance,  in  order  to  enable 
defendant  to  procure  a  witness  who  would  testi- 
fy to  facts  showing  that  defendant  shot  in  self- 
defense,  held  not  an  abu^e  of  discretion. — State 
V.  Temple  (Mo.  Sup.)  869. 

•Application  for  continuance  held  properly 
overruled,  where  the  absent  witnesses'  testi- 
mony would  not  have  changed  the  result. — 
Holley  V.  State  (Tex.  Cr.  App.)  422. 

•On  a  prosecution  for  murder  held  that  a 
continuance  in  order  to  procure  testimony 
should  have  been  granted. — Ware  t.  State  (Tex. 
Cr.  App.)    1093. 
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{  17.  Trial— Oonrae  anil  oondnct  of  trial 
in  ceneral. 

*In  a  criminal  prosecntion,  accused  Keld  not 
prejudiced  by  the  fact  that  he  was  manacled 
while  being  brought  from  the  jail  into  the  court- 
room, and  again  while  be  was  being  returned 
to  the  jail  in  the  presence  of  some  of  the  jurors 
during  an  intermission  of  his  trial. — State  ▼. 
Temple  (Mo.  Sup.)  494;  Id.  869. 

Action  of  the  trial  court  in  a  criminal  case  in 
temporarily  excusing  a  witness  held  not  error. — 
Young  T.  State  (Xez.  Cr.  App.)  841. 

In  a  criminal  case  there  was  no  error  in  the 
court  calling  a  witness  to  the  judge's  bench  and 
having  a  conversation  with  him  in  the  presence, 
but  not  in  the  bearing,  of  the  jury. — xoung  v. 
State  (Tex.  Cr.  App.)  841. 

The  fact  that  spectators  at  the  trial  of  a 
criminal  case  were  permitted  to  lean  on  the  jury 
box  and  crowd  the  courtroom  was  not  error. — 
Young  V.  State  (Tex.  Cr.  App.)  841. 

118.  —  Reoeption  of  eridene*. 

Where  the  bill  of  exceptions  on  appeal  from 
a  conviction  in  a  prosecution  for  violation  of 
the  local  option  law  shows  that  defendant  agreed 
that  the  law  was  in  force  in  the  county  in 
which  the  offense  was  alleged  to  have  been 
committed,  the  failure  to  prove  the  fact  on  the 
trial  was  immaterial. — Hestand  t.  Common- 
wealth (Ey.)  12. 

*An  objection  to  evidence  on  the  ground  of 
immateriality  amounts  to  no  objection  at  all. 
—State  T.  Ruck  (Mo.  Sup.)  706. 

Refusal  of  an  offer  of  evidence  to  show  the 
character  of  deceased  held  not  error,  where  made 
before  the  details  of  the  killing  or  threats  by 
the  deceased  were  admitted. — St.  Clair  y.  State 
(Tex.  Cr.  App.)   1095. 

{ 19.  —  Arcamenta     and     oondnct     of 
oonnaeL 

Where  an  aflSdavit  for  a  continuance  was  ad- 
mitted as  evidence,  it  was  improper  for  common- 
wealth's attorney  to  tell  the  jury  that  the 
aljsent  witness,  if  present,  would  not  have  made 
the  statement  contained  in  the  affidavit.— Gar- 
roll  T.  Commonwealth  (Ky.)  308. 

Misconduct  of  commonwealth's  attorney  in 
commenting  on  an  affidavit  for  continuance, 
admitted  in  evidence  as  the  deposition  of  an 
absent  witness,  held  ground  for  a  new  trial.— 
Carroll  v.  Commonwealth  (Ky.)  308. 

•In  prosecution  for  murder,  remarks  of  coun- 
sel held  not  ground  for  reversal  when  excluded 
from  jury  by  court. — State  t.  Todd  (Mo.  Sup.) 
674. 

•An  objection  to  remarks  of  counsel  in  argu- 
ment "under  the  law"  held  too  indefinite. — State 
V.  Ruck  (Mo.  Sup.)   706. 

•Allusion  to  evidence  as  "nndenied,  undisputed 
by  no  living  or  unliving  witness,"  held  not  er- 
roneous, under  Rev.  St.  1899,  {  2638,  though 
defendant  did  not  testify.— State  v.  Ruck  (Mo. 
Sup.)   706. 

Argument  of  counsel  on  prosecntion  for  as- 
sault with  intent  to  murder  held  justified  by 
evidence.— State  v.  Ruck  (Mo.  Sup.)  706. 

In  prosecntion  for  violation  of  local  option 
law,  evidence  held  to  Justify  the  argument  of 
counsel. — Choran  v.  State  (Tex.  Cr.  App.)  422. 

•Where,  on  a  prosecntion  for  murder,  counsel 
for  the  state  called  defendant  an  assassin  in 
bis  argument,  the  court  should  have  restrained 
him  and  informed  the  jury  not  to  regard  it — 
Ware  v.  State  (Tex.  Cr.  App.)  1093. 


i  ZO.  —  ProTlno*  of  eonrt  and  Jnxy 
in  ceneraL 

•An  instruction  in  a  criminal  case  defining 
reasonable  doubt  held  correct. — State  t.  Tem- 
ple (Mo.  Sup.)  494;  Id.  869. 

In  a  prosecution  for  assault  with  a  deadly 
weapon,  refusal  to  direct  an  acquittal  held 
proper. — State  v.  Groves  (Mo.  Snp.)  632. 

Where  testimony  of  a  witness  for  the  state 
as  to  declarations  made  in  the  presence  of  de- 
fendant showed  .that  defendant  said  in  hia 
presence  that  the  statement  was  not  right,  it 
was  error  to  .leave  it  to  the  jury  to  determine 
whether  defendant  assented  or  not. — State  ▼. 
Richardson  (Mo.  Sup.)  649. 

A  statement  by  the  court  of  the  grounds  of 
its  ruling  as  to  the  competency  of  evidence  is 
not  objectionable  as  a  comment  on  the  evidence. 
—State  V.  Rnck  (Mo.  Sup.)  706. 

•Where  there  is  any  substantial  evidence  of 
defendant's  guilt,  an  Instruction  in  the  nature 
of  a  demurrer  to  the  evidence  is  properly  re- 
fused.— State  T.  Stuart  (Mo.  App.)  845. 

!  21.  —  Neeeaslty,  requisites,  and  mut- 
floienoy   of   instmctions. 

In  a  criminal  prosecntion,  the  submission  of  a 
form  of  verdict  of  guilty  in  connection  with  the 
instructions  held  not  error. — State  ▼.  Davis 
(Mo.  Sup.)  484. 

•Error  in  instruction  on  presumption  of  guilt 
from  possession  of  stolen  property  held  cuml 
by  other  Instruction  given. — State  v.  Walker 
(Mo.  Sup.)  659. 

Instruction  as  to  testimony  of  impeached  wit- 
ness held  not  erroneous  as  bringing  into  prom- 
inence the  testimony  of  witness  impeached. — 
State  V.  Feeley  (Mo.  Sup.)  663. 

Omission  in  one  part  of  a  charge  of  an 
essential  of  the  crime  of  receiving  stolen  prop- 
erty held  not  error,  other  portions  having  stated 
it. — Sexton  v.   State    (Tex.  Cr.   App.)   37. 

( 2S.  ^—  Beqnests  for  Instmotiona. 

•In  a  prosecution  for  perjury,  a  charge  that  a 
conviction  could  not  be  had  excppt  on  the  testi- 
mony of  two  witnesses,  or  on  that  of  one  wit- 
ness and  corrotiorating  circumstances,  held  not 
required  unless  requested. — ^cott  v.  State  (Ark.) 
241. 

It  is  not  error  for  the  court  in  a  criminal 
case  to  refuse  a  request  to  charge  which  is 
substantiallv  covered  by  the  instructions  given. 
—State  V.  Davis  (Mo.  Sup.)  484. 

In  a  prosecution  for  assault,  failure  to  charge 
on   defendant's   right   to   pursue  one  who   had 

gossession  of  his  cap  held  not  error. — State  v. 
iroves  (Mo.  Sup.)  632. 

{ S3,  —  Cnstody,    eondnot,   and    deUb> 
erations    of   Jnry. 

•Under  Cr.  Code  Prac.  I  248,  the  court  on 
a  trial  for  forgery  properly  allowed  the  jury 
to  take  a  letter  introduced  in  evidence. — ^Taylor 
▼.  Commonwealth  (Ky.)  292. 

§24.  Verdict. 

•The  court  held  not  authorized  to  interfere 
with  the  punishment  imposed  by  a  jury  on 
finding  one  guiltv  of  rape. — Pearsall  v.  (>>mmon- 
wealth  (Ky.)  589. 

Under  Code  Cr.  Proc.  1895,  art.  1145.  ver- 
dict directing  that  defendant  be  sent  to  the 
reformatory  instead  of  the  penitent  lar.v,  but 
failing  to  state  defendant's  age,  held  fatally 
defective.— Watson  v.  State  (Tex.  Cr.  App.) 
807. 

i  25.  ——  WaiTcv  and  eorreetlon  •£  Ira 
recnlarities    and   errors. 

In  prosecution  for  murder,  objections  to  re- 
marks by  counsel  representing  the  state  Md 
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salved  by  acts  of  counael  for  the  defendant — 
State  T.  Todd  (Mo.  Sop.)  674. 

i  20.  MotioBs  for  new  trial  and  in  ar- 
rest. 
Where  alleged  miaconduct  of  a  jaror  was 
aimply  called  to  the  attention  of  the  trial  court 
in  the  motion  for  new  trial,  held  that  the 
motion  for  new  trial  was  properly  overruled. — 
State  T.  Richardson  (Mo.  Sup.)  (H9. 

•A  motion  for  a  new  trial  for  newly  dis- 
covered evidence  cannot  be  granted  in  the  ab- 
sence of  an  affidaWt  by  accowd. — State  v.  King 
(Ma  Sup.)  670. 

'Alleged  newly  discovered  evidence  held  mere- 
ly cumulative,  and  iusuflScient  to  authorize  a  new 
trial.— State  ▼.  King  (Mo.  Sup.)  670. 

'Defendant's  proof  of  diligence  held  insuffi- 
cient to  Justify  the  granting  of  a  motion  for  a 
sew  trial  for  newly  discovered  evidence. — State 
▼.  King  (Mo.  Sup.)   670. 

Action  of  trial  court  in  denying  new  trial 
on  the  ground  of  alleged  impeachmg.  evidence 
held  not  an  abuse  of  discretion. — State  v.  Jef- 
fries (Mo.  App.)  GOl. 

(Certain  miaconduct  of  pnrors  in  a  criminal 
case  held  such  as  to  require  a  new  triaL — Gil- 
ford ▼.  State  (Tex.  Cr.  App.)  424. 

{ 27.  Appeal   and   error,  aad  oertlorari. 

Under  Cr.  Code,  {  347,  the  Court  of  Appeals 
has  no  Jurisdiction  where  the  judgment  on  con- 
viction for  a  misdemeanor  fixes  the  fine  at  |50. 
— Bailey  v.  Commonwealth  (Ky.)  K45. 

Omission  of  names  from  jury  list  by  the 
clerk  held  not  shown  to  be  error. — Cowan  v. 
State  (Tex.  Cr.  App.)  37. 

A  recognisance  on  appeal  failing  to  state  the 
punishment  assessed,  as  required  by  CJode  Cr. 
Proc.  art.  887,  held  not  to  confer  jurisdiction. 
— Ehlert  v.  State   (Tex.  Cr.  App.)   40. 

128.  —  Preaeatatloit  and  reserratlon 
la  lo-wer  ooort  of  sroiudB  of 
ra-rle-w. 

•Under  Cr.  Code  Prac.  (  225,  requiring  in- 
structions to  be  in  writing,  defendant  in 
a  prosecution  for  a  misdemeanor  cannot  com- 
plain of  the  fact  that  oral  instructions  were 
nven,  where  no  objection  was  made. — Mobile  & 
O.  R.  Co.  V.  Commonwealth  (Ky.)  299. 

*The  denial  of  a  motion  to  quash  the  panel 
of  jurors  will  not  be  reviewed  on  appeal,  where 
such  ground  of  complaint  was  not  called  to  the 
attenUon  of  the  trial  court  in  the  motion  for 
new  trial — State  v.  Richardson  (Mo.  Sup.) 
049. 

•Ruling  as  to  remarks  of  counsel  held  not 
subject  to  review  where  no  exception  was  saved. 
State  v.  Walker  (Mo.  Sup.)  659. 

Striking  out  of  evidence  held  not  subject  to 
levlew  where  no  exception  was  saved. — Stats 
▼.  Walker   (Mo.  Sup.)   659. 

An  assignment  in  a  motion  for  a  new  trial, 
that  the  court  erred  in  not  instructing  the  jury 
on  all  pointe  of  the  case  under  the  evidence,  held 
inantBcient  to  require  the  Supreme  Court  to 
pass  on  the  sufficiency  of  the  instructions  given. 
—State  V.  King  (Mo.  Sup.)  670. 

Where  the  appeal  record  showed  that  there 
were  no  requested  instructions  and  no  excep- 
tions to  the  failure  of  the  court  to  charge,  de- 
fendant could  not  object  that  the  court  failed 
to  give  cautionary  instructions. — State  v.  King 
(ifo.  Sup.)  670. 

In  the  absenco  of  an  exception  to  the  court's 
failnre  to  charge  on  all  the  pointe  in  the  case, 
4m' assignment  that  the  court  erred  in  failing 


so  to  do  was  unavailable  on  appeal. — State  ▼. 
King   (Mo.  Sup.)   670. 

A  verdict  convicting  accused  of  an  offense  held 
a  part  of  the  record  proper,  and  reviewable 
on  api>eal  without  an  exception  in  the  trial 
court. — State  T.  King  (Mo.  Sup.)  67a 

•The  failure  of  the  trial  court  to  instruct 
on  all  the  law  in  the  case  is  no  ground  for 
reversal,  unless  appellant  objected  at  the  time 
the  instructions  were  given,  pointing  out  the  al- 
leged deficiency,  and  unless  he  excepted  on  re- 
fusal to  instruct. — State  v.  McCarver  (Mo. 
Sup.)  684. 

•An  objection  to  closing  argument  of  prose- 
cuting attorney  cannot  be  considered  on  ap- 
peal, in  the  absence  of  a  ruling  on  the  objec- 
tion adverse  to  defendant. — State  v.  Jeffries 
(Mo.  App.)   501. 

In  a  criminal  case  an  instmction  is  no  ground 
for  reversal  in  the  absence  of  a  bill  of  excep- 
tion.— Young  V.  State  (Tex.  Cr.  App.)  841. 


129. 


not 


—  Reoord    and    prooeedinKs 
la   record. 

•Where  the  bill  of  exceptions  does  not  show 
any  objection  to  the  argument  of  the  prosecu- 
ting attorney,  and  does  not  set  forth  the  argu- 
ment complained  of,  the  court,  on  appeal,  can- 
not consider  the  objection. — ^Taylor  t.  Cktmmon- 
wealth  (Ky.)  292. 

Misconduct  of  counsel,  not  shown  by  bill  of 
exceptions,  held  not  to  be  considered  on  ap- 
peal.— State  V.  Feeley  (Mo.  Sup.)  663. 

No  record  after  being  lodged  with  the  clerk 
of  the  Supreme  Court  can  be  changed  without 
the  permission  of  the  court,  duly  entered  of 
record. — State  v.  Feeley  (Mo.  Sup.)  663. 

•Improper  remarks  of  the  prosecuting  attor- 
ney in  his  argument  to  the  jury  are  not  review- 
able unless  preserved  in  the  bill  of  exceptions. — 
State  ▼.  James  (Mo.  Sup.)  679. 

•Argument  of  counsel  cannot  be  reviewed 
where  not  preserved  in  the  bill  of  exceptions. 
—State  V.  McCarver  (Mo.  Sup.)  084. 

•The  question  whether  the  court  instructed 
the  jury  as  to  all  the  law  covering  all  of  the 
phases  of  the  case  cannot  be  raised  on  appeal 
where  all  the  instructions  given  by  the  court 
are  not  incorporated  in  the  record. — State  v. 
Ruck  (Mo.  Sup)  706. 

Under  Rev.  St.  1899,  S  866.  held  not  compe- 
tent for  clerk  of  his  own  accord  to  make  in- 
structions part  of  record. — State  v.  Ruck  (Mo. 
Sup.)    706. 

Instructions  held  not  in  record  and  not  re- 
viewable on  appeal. — State  v.  Ruck  (Mo.  Sup.) 
706. 

•An  entiy  in  the  record  of  a  criminal  trial  held 
sufficient  to  show  that  the  jury  was  sworn  to 
try  the  case. — State  v.  Temple  (Mo.  Sup.)  869. 

Instruction  in  statement  of  facta  to  clerk  to 
insert  certain  orders  held  not  to  give  him  author- 
ity to  copy  orders  into  the  transcript. — Davis 
V.  State  (Xex.  Cr.  App.)  30 ;  Pinkard  v.  Same, 
Id. 

•In  the  al>sence  of  a  statement  of  facta,  it 
cannot  be  determined  on  appeal  whether  or  not 
defendant  sustained  his  plea  of  former  acquittal 
by  proof  of  identity  of  offenses. — Kilcoyne  t. 
State  (Tex.  Cr.  App.)  36. 

Counsel  for  appellant  in  criminal  case  held 
guilty  of  such  negligence  in  not  securing  ap- 
proval by  county  judge  of  statement  of  fact* 
that  a  writ  of  certiorari  would  be  refused. — 
Haskell  ▼.  State   (Tex.  Cr.  App.)   86. 

•The  statement  of  facta  and  questions  de- 
pending thereon  in  a  criminal  case  cannot  be 
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considered  In  the  absence  of  the  approval  oi 
the  trial  judge  to  the  statement. — ^Haskell  t. 
State   (Tex.  Cr.  App.)    36. 

Where  the  record  on  appeal  does  not  show 
that  the  statement  of  facts  was  approved  b7 
the  trial  judge,  it  cannot  be  considered. — Ryans 
V.  State  (Tex.  Or.  App.)  413. 

A  plea  of  former  conviction  cannot  be  re- 
viewed on  appeal  in  the  absence  of  a  statement 
of  facts. — ^Bennett  v.  State  (Tex.  Cr.  App.) 
417. 

On  appeal  in  a  criminal  case,  a  bill  of  ex- 
ceptions showing  that  defendant  objected  to  cer- 
tain testimony  on  the  ground  that  he  objected  to 
the  same  unless  the  matters  inquired  about  oc- 
curred in  a  certain  county  could  not  be  reviewed 
where  the  bill  did  not  show  that  anything  oc- 
curred.— ^Young  V.  State  (Tex.  Or.  App.)  841. 

Exclusion  of  evidence  held  not  ground  for 
reversal,  where  bill  of  exceptions  fails  to  show 
purpose  foi  which  it  was  offered. — CranfiU  v. 
State  (Tex.  Cr.  App.)  84a 

The  narrative  form  of  perpetuating  evidence 
for  appeals  is  the  better  practice  ordinarily,  and 
is  not  a  violation  of  the  act  giving  the  right 
to  send  up  the  stenographer's  report. — St  Clair 
T.  State  (Tex.  Cr.  App.)   1005. 

{SO.  —  Rerlow. 

'Error  in  admitting  evidence  in  a  criminal 
case  as  to  facts  otherwise  proven  held  harm- 
less.— Henry  v.  State  (Ark.)  406. 

The  Court  of  Appeals  has  no  power  to  reverse 
a  judgment  of  conviction  in  a  criminal  case  on 
the  sole  ground  that  there  was  not  sufBcient 
evidence  to  sustain  the  verdict,  being  restricted 
to  the  single  inquiry  whether  there  was  any 
evidence  before  the  jury  conducing  to  show  the 
guilt  of  the  accused. — Hestand  v.  Commonwealth 
(Ky.)   12. 

Under  Cr.  Code,  g  281,  the  Court  of  Appeals 
held  not  authorized  to  reverse  a  conviction 
on  the  ground  that  the  court  refused  to  grant  a 
new  trial. — Brown  v.  Conmionwealth  (Ky.) 
.^42. 

On  a  trial  for  crime,  an  instmction  relating 
to  the  testimony  of  an  accomplice,  held  proper, 
so  as  to  prevent  a  reversal  on  the  ground  that 
the  witness  was  an  accomplice. — Best  v.  Com- 
monwealth (Ky.)  6S6. 

*A  verdict  in  a  criminal  case  supported  by 
evidence  is  conclusive  on  appeal. — ^Pearsall  v. 
Commonwealth  (Ky.)  680. 

it  was  not  prejudicial  error  to  fail  to  instruct 
that  no  conviction  could  be  had  on  the  uncor- 
roborated testimony  of  an  accomplice  where  the 
accused  himself  testified  to  substantially  the 
same  facts  as  the  accomplice. — Finch  v.  Com- 
monwealth (Ky.)  040. 

The  fact  that  an  Instruction  required  the  jury 
to  believe  beyond  a  reasonable  doubt  that  de- 
fendant acted  in  self-defense  held  harmless  er- 
ror.— Powers  V.   Commonwealth    (Ky.)    075. 

Under  Cr.  CJode  Prac.  I  340,  held,  that  the 
Supreme  Court  has  no  power  to  reverse  a  con- 
viction when  there  is  any  evidence  to  show  de- 
fendant's guilt. — Powers  v.  Commonwealth 
(Ky.)  075. 

The  action  of  the  trial  court  in  a  criminal  case 
in  causing  it  to  be  heard  at  a  term  prior  to 
the  one  regularly  fixed  under  Ky,  St.  1003,  { 
064,  held  not  revisable  on  appeal  in  the  absence 
of  an  abuse  of  discretion. — lowers  v.  Common- 
wealth  (Ky.)   075. 

•Where  the  record  showed  that  accused  was 
present  when  the  jury  were  sworn,  it  will  be 
presumed  that  he  was  also  present  at  all  subse- 


quent  stages   of   the  triaL — State  r.   Temple- 
(Mo.  SupO  404. 

•The  Supreme  Court  will  not  Interfere  with' 
the  discretion  of  court  in  refusing  a  continuance 
unless  abused. — State  v.  Ridiardson  (Mo.  Sap.) 
649. 

Notwithstanding  R«v.  St.  1800,  }  2637,  cToaB- 
examination  of  defendant  as  to  presence  of  cer- 
tain persons  where  difficulty  between  him  and: 
deceased  took  place  held  not  ground  for  revenaL 
— State  V.  Feeley   (Mo.  Sup.)  663. 

A  verdict  finding  defendant  gnilty  of  mnrder 
in  the  second  degree,  and  assessing  his  punish- 
ment at  "teen  years  (10),"  held  sufficient  to 
authorize  the  court  to  sentence  defendant  to  lO- 
years'  imprisonment,  under  Rev.  St  1800,  f 
2649.— State  v.  King   (Mo.  Sup.)   670. 

Though  defendant,  appealing  from  a  convic- 
tion for  a  felony,  fails  to  call  the  court's  atten- 
tion to  a  defect  in  the  information,  it  is  the 
duty  of  the  court  to  review  the  record  and  ad- 
judge the  information  defective,  if  it  is  so. — 
State  T.  James  (Mo.  Sup.)  670. 

•The  error  in  permitting  the  state  to  prove- 
before  defendant  testified  tliat  he  had  been  a 
convict  held  not  prejndiciaL — State  r.  James 
(Mo.  Sup.)  670. 

•Where  the  evidence  on  an  application  for  a 
change  of  venue  is  conflicting,  the  action  of  the 
trial  court  will  not  be  disturbed  on  appeal  in 
the  absence  of  some  fact  indicatinc  an  abnae  of 
discretion. — State  v.  McCarver  (Mo.  Sap.)  684. 

On  prosecution  for  assault  with  intent  to  mur- 
der, error  in  admission  of  certain  evidence  heI4 
harmless. — State  v.  Ruck   (Mo.  Sap.)    706. 

•In  a  criminal  prosecution,  the  record  ktUd  t» 
suthciently  show  that  defendant  was  present 
when  the  verdict  was  received,  within  Riev.  St. 
1800,  $  2610.— State  t.  Temple  (Mo.  Sup.)  868. 

Where  the  trial  court  took  judicial  notice 
that  a  certain  person  was  county  clerk  when 
an  information  was  filed,  it  would  be  so  pre- 
sumed on  appeal,  in  the  absence  of  a  show- 
ing to  the  contrary. — Bennett  v.  State  (Tex. 
Cr.  App.)  417. 

Part  of  a  charge  on  a  prosecution  for  theft 
from  the  person  held  harmless,  in  view  of  an- 
other part,  notwithstanding  the  manner  of 
commission  of  the  theft  charged  in  the  indict- 
ment—Brewin  V.  State  (Tex.  Cr.  App.)  420. 

•In  prosecution  for  violation  of  local  option 
law,  argument  of  counsel  held  not  ground  for 
reversal,  though  not  supported  by  the  evidence. 
— Choran  v.  State  (Tex.  Cr.  App.)  422. 

Instruction  stating  minimum  penalty  cor- 
rectly, but  maximum  incorrectly,  held  not  re- 
versible error,  in  view  of  finding  of  joiy  and 
subsequent  instruction. — Ohoran  t.  State  (Tex. 
Cr.  App.)  422. 

In  a  prosecution  for  violating  the  local  opti<ni 
law,  admission  of  evidence  of  a  conversation 
between  the  purchaser  of  the  liquor  and  an- 
other not  in  defendant's  presence  held  not 
prejudicial.— Smart  v.  State  (Tex.  Or.  App.) 
810. 

•In  a  criminal  case,  testimony  of  a  wonuin 
other  than  the  one  with  whom  defendant  was 
living,  to  the  effect  that  witness  was  married 
to  him  prior  to  the  marriage  to  the  other  wontan, 
held  not  prejudicial  error. — Young  v.  State 
(Tex.  Cr.  App.)  841. 

In  a  criminal  case  there  was  no  reversible 
error  in  permitting  a  woman  other  than  the  one 
with  whom  defendant  was  living  as  his  wife 
to  testify  to  a  prior  marriage  wiUi  her,  and  to 
the  fact  that  she  had  never  been  divorced,  where 
the  testimony  was  given   in   the  absence  of   the 
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jurr,  and  was  never  introduced  before  the  jury. 
— Xoung  T.  State   (Tex.  Cr.  App.)  841. 

'EiTroneous  admission  of  certain  evidence  held 
*iOt  to  have  been  cured  by  an  Instruction. — 
Wan  T.  Bute  (Tex.  Cr.  App.)   1093. 

CROSS- BILL 

0>Uateral    attacli   on    judgment   on   croas-bill, 
see  "Judgment,"  {  4. 

CROSS-  COMPLAINT. 

««e  "Pleading,"  {  2. 

CROSSINGS. 

Accidents  at  railroad  crossings,  see  "Railroads^" 

i  6. 
£i);nals  at  railroad  crossings,  see  "Railroads," 

86. 

CUMULATIVE  EVIDENCE. 

See  "Criminal  Law,"  ${  26-30. 

CURTESY. 

«ee  "Dower." 

.    CUSTODIA  LEGIS. 

Xhroperty  seised  by  replevin,  see  "Replevin,"  |  2. 

CUSTODY. 

Of  child,  see  "Infants,"  S  1. 

Of  jury,  see  "Criminal  Law,"  i  23;  "Trial,"  ( 

Of  property  levied  on,  see  "Attachment,"  J  3. 

DAMAGES. 

Oompensation  for  property  talcen  for  public  nse, 

see  "Eminent  Domain,"  8  2. 
Instructions  in  general  as  to,  see  "Trial,"  8  8- 
Remission   of   part   of   recovery   on   appeal   or 

error,  see  "Appeal  and  Error,"  8  20. 

Damaget  for  particular  injuries, 
•See  "Death,"  8  1;  "Fraud,"  8  2;  "Nuisance," 

Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  §  6. 
Sreach  by  seller  of  contract  for  sale  of  goods, 

see    "Sales,"    8    7. 
Breach  by.  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  8  ^• 
Breach  of  pasturage  contract,  see  "Animals." 
Breach  of  warranty,  see  "Covenants,"  f  2. 
Diversion  of  water  course  In  city,  see  "Munic- 
ipal  Corporations,"   |   8. 
Injuries   caused    by    public   improvements,   see 

"Municipal  Corporations,"  {  o. 
Injuries    to    live   stock    in   transportation,   see 

"Carriers,"  8  3. 
Injuries  to  passenger,  see  "Carriers,"  {  7. 
Trespass  by  animals,  see  "Animals." 
Wrongful  ejection  of  passenger,  see  "Carriers," 

8». 

Recovery  in  parMcuior  aetion»  or  proceeMngs. 

See  "Trespass  to  Try  Title,"  8  3 ;  "Trover  and 

Conversion,"  8  1. 
-On  dissolution  of  injunction,  see  "Injunction," 

8  3. 
On  injunction  bond,  see  "Injunction,"  8  4. 


8    1.    Nealaal  tUMnasaa. 

Measure  of  recovery  for  breach  of  contract 
for  sale  of  business  and  good  will,  with  agree- 
ment on  part  of  sellers  not  to  re-engage  in  busi- 
ness, stated. — Bradford  &  Carson  ?.  Mont- 
gomery Furniture  Co.  (Tenn.)  1104. 

8  2.    OvonailB  and  ■nbjaot*  of  eompen- 
■atory  damaxes. 

*In  an  action  for  Injuries,  plaintiff  held  en- 
titled to  recover  for  such  future  mental  and 
pliysical  suffering  as  was  "reasonably  probable," 
instead  of  "reasonably  certain,"  to  occur. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Pascball  (Tex. 
Civ.  App.)  446. 

*In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  an  instruction  limiting  plain- 
tiff's recovery  for  medicines  and  medical  attend- 
ance to  such  sums  as  be  necessarily  expended 
or  incurred  was  correct. — Mullen  v.  Galveston, 
B.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  1000. 

8   3.    Meaanre  of  damaces. 

*An  instruction  in  an  action  for  the  loss  of 
cattle  escaping  from  the  ovmer's  pasture  and 
for  expenses  in  searching  for  them,  with  refer- 
ence to  a  recovery  for  the  expense  or  search- 
ing, held  erroneous. — Southwestern  Telegraph 
&  Telephone  Co.  ▼.  Kranse  (Tex.  Civ.  App.) 
431. 

*The  measure  of  damages  for  the  loss  of  cat- 
tle consisting  of  milch  cows  held  the  value  of 
the  cows  as  milch  cows. — Southwestern  Tele- 
graph &  Telephone  Co.  t.  Krause  (Tex.  Civ. 
App.)    431. 

*In  an  action  for  injuries,  plaintiff  ^Id  only 
entitled  to  recover  the  reasonable  and  present 
value  of  diminished  earning  power  in  the  future. 
— Galveston,  H.  &  8.  A.  By.  Co.  v.  Pascball 
(Tex.  Civ.  App.)  446. 

8   ft.    Inadeqnato  and  ozeooalre  daatacoa. 

In  an  action  for  injuries,  evidence  held  to  sus- 
tain a  verdict  awarding  plaintiff  $4,(X)0  damages. 
— Little  Rock  &  H.  S.  W.  R.  Co.  v.  McQueeney 
(Ark.)  1120. 

*In  action  for  personal  injuries,  $7,000  dam- 
ages held  not  excessive. — George  T.  Stagg  Co.  T. 
Brightwell  (Ky.)   8. 

*A  verdict  for  |1,500  for  injuries  held  not 
excessive. — Orendorff  v.  Terminal  R.  Ass'n  of 
St.  Louis  (Mo.  App.)  148. 

*In  action  against  a  street  railway  for  p^ 
sonal  injuries,  a  verdict  for  $2,500  held  not  ex- 
cessive.— Keeton  v.  St.  Louis  &  M.  R.  Ry. 
Co.  (Mo.  App.)  612. 

i  6.     Pleading,  evldenee,  and  assessment. 

In  an  action  for  personal  injuries  for  negli- 
gence, an  instruction  on  the  measure  of  dam- 
ages held  erroneous. — Louisville  Gas  Co.  y. 
Fuller  (Ky.)  666. 

*In  a  personal  injury  action,  mortality  tables 
held  admissible  on  the  issue  of  damages. — Louis- 
ville Belt  &  iron  Co.  v.  Hart  (Ky.)  051. 

*That  plaintiff's  proof  did  not  show  that  be 
had  been  damaged  by  an  obstruction  in  a 
highway  to  the  extent  alleged  in  the  petition 
held  not  to  preclude  him  from  recovering  for 
whatever  injury  the  evidence  disclosed. — San 
Antonio  &  A.  P.  Ry.  Co.  v.  Wood  (Tex.  Civ. 
App.)  259. 

*A  petition  for  injuries  sustained  by  an  ob- 
struction in  a  highway  held  sufficient  to  entitle 
Slaintiff  to  recover  for  time  lost. — San  Antonio 
A.  P.  Ry.  Co.  V.  Wood  (Tex.  Civ.  App.)  2S9. 

*In  an  action  for  injuries,  proliable  duration 
of  plaintiff's  life  may  be  found  from  evidence 
as  to  plaintiff's  age  and  physical  condition, 
without  the  introduction  of  mortality  tables.— 
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Oalveston,  H.  &  S.  A.   R7.   Oo.  t.   Pascball 
(Tex.  Olv.  App.)   446. 

In  an  action  for  injuries,  an  instruction 
authorizing  a  recovery  for  such  mental  and 
physical  suffering  aa  was  found  from  the  evi- 
dence to  result  from  the  injuries  held  suffi- 
cient, in  the  absence  of  a  request  limiting  them 
to  such  as  naturally  and  directly  resulted 
therefrom. — Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Paschal!   (Tex.  Civ.  App.)   446. 

On  the  issue  of  the  value  of  property  at  a  cer- 
tain place  at  which  there  is  no  market  value, 
proof  of  the  market  value  at  other  places  held 
admissible. — Atchison,  T.  &  S.  F.  ay.  Co.  v. 
Nation  &  Slavens  (Tex.  Cir.  App.)  S3. 

Under  evidence  in  action  for  personal  injuries, 
instruction  that  plaintiff  is  not  entitled  to  re- 
cover for  pain  or  disability  resulting  from 
Bright's  disease  held  improperly  refused. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  t.  Hall 
(Tex.  Civ.  App.)  1079. 

DEATH. 

Caused  by  operation  of  railroad,  Me  "Rail- 
roads," at  B. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  {  2. 

Cure  of  defective  pleading  in  action  for,  see 
"Pleading."  {  7. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  !§  16-18. 

Instructions  in  general  in  action  for,  see  "Trial," 
il«  6,  8,  9. 

Liability  of  master  for  death  of  servant,  see 
"Master  and  Servant,"  H  2,  4,  5,  9-11. 

Negligence  in  general  as  cause  of,  see  "Negli- 
gence," 8  4. 

Objections  for  purpose  of  review  in  action  for, 
see  ''Appeal  and  Error,"  §  5. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actiona,"  {  2. 

{   1.   Aotloma  for  canalng;  deatli. 

*In  an  action  for  wrongful  death,  it  was 
unnecessary  for  plaintiff  to  aver  that  the  de- 
ceased did  not  know  or  could  not  have  known 
of  the  danger  by  the  use  of  ordinary  care. — 
Brown's  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.   (Ky.)   683. 

*In  an  action  for  death  resulting  from  a 
negligent  injury  inflicted  in  the  state  of  Kan- 
sas, plaintiff  must  rely  upon  the  statute  of 
that  state  both  for  the  law  governing  the  merits 
of  the  case  and  for  his  legal  capacity  to  sue. 
— Lee  V.  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.) 
614. 

•Under  Rev.  St  1899,  §  548,  and  Gen.  St. 
Kan.  1901,  pp.  1002,  1003,  a  widow  held 
entitled  to  sue  in  this  state  on  a  cause  of  ac- 
tion arising  from  alleged  negligence  causing 
the  death  of  her  husband  in  Kansas.— Lee  v. 
Missouri    Pac.    Ry.    Co.    (Mo.    Sup.)    614. 

Petition  in  an  action  for  negligence  caus- 
ing death  of  a  resident  of  Kansas  held  su£S- 
cient  in  view  of  Rev.  St  1899,  J  G29.— Lee  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  614. 

*In  an  action  by  a  child  for  negligence  caus- 
ing the  death  of  her  father,  elements  of  damage 
stated. — Gamache  v.  Johnston  Tin  Foil  &  Metal 
Co.   (Mo.  App.)  918. 

*In  an  action  by  a  child  13  years  of  age  for 
negligence  causing  the  death  of  her  father,  a 
verdict  for  $4,200  was  not  excessive. — Gamache 
T.  Johnston  Tin  Foil  &  Metal  Co.  (Mo.  App.) 
91& 

DEBTOR  AND  CREDITOR. 

See  "Fraudulent  (conveyances." 

*  Point  aaao' 


DECEDENTS. 

Estates,  see  "Descent  and  Distribntloii'' ;  "Kx- 

ecutors  and  Administrators." 
Testimony  as  to  transactions  with  persons  siace 
deceased,  see  "Witnesses,"  {  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "BWdenc*." 
f  6- 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal  I^iSW,"   i   11. 

Dying  declarations,  see  "Homicide,"  |  7. 

DECREL 

In  divorce  suit,  see  "Divorce,"  |  8. 
In  equity,  see  "Equity,"  {  & 

DEDICATION. 

Declarations  as  evidence,  see  "BMdenoe,'*  |  S. 

I   1.    Nature  and  reqnlsltes. 

Certain  evidence  held  insnfflcient  to  over- 
come the  presumption  of  an  intention  to  dedicate 
land  lying  between  the  platted  lots  end  blocks 
of  a  town  and  the  shores  of  a  lake  on  which 
the  land  abutted. — Da  vies  v.  Epstein  (Ark.) 
19. 

*One  platting  land  abutting  on  a  lake  fceM 
to  have  dedicated  to  the  public  land  between 

{>latted  lots  and  blocks  and  the  shores  of  the 
ake.— ^Davies  v.  Epstein  (Ark.)   19. 

The  ownership  of  lots  and  blocks  by  the  seven] 
alleged  dedicators  of  property  held  in  common 
and  platted  held  to  be  of  the  same  force  in 
effectuating  a  dedication  of  streets  and  alleys 
inter  sese  as  if  sales  of  lots  had  been  made  to 
third  parties. — Dickinson  v.  Arkansas  City  Imp. 
Co.  (Ark.)  21. 

'Revocation  of  dedication  of  streets  and  alleys 
of  platted  property  held  to  remain  within  the 
power  of  the  owners  of  the  property. — Dickin- 
son v.  Arkansas  City  Imp.  Co.  (Ark.)  21. 

'Revocation  of  a  dedication  of  streets  and 
alleys  on  a  town  plat  may  be  accomplished 
either  by  an  affirmative  act  in  recalling  it,  or 
by  an  abandonment  of  the  purpose  for  which 
the  land  was  platted. — Dickinson  v.  Arkansas 
City  Imp.  Co.   (Ark.)   21. 

Evidence  held  to  show  a  revocation  of  a  ded- 
ication of  streets  and  alleys  in  platted  prop- 
erty by  reason  of  an  abandonment  by  the  owners 
of  the  purpose  for  which  the  land  was  platted. 
— Dickinson  t.  Arkansas  City  Imp.  Ca  (Ark.) 
21. 

i  2.     OpevatloB  and  eSeet. 

When  streets  on  which  lots  described  by 
numbers  only  in  the  conveyance  thereof  are 
vacated,  or  the  use  abandoned,  they  revert  to 
the  owners  of  the  abutting  lots. — Dickinson  t. 
Arkansas  City  Imp.  Co.  (Ark.)  21. 

DEEDS. 

See  "Alteration  of  Instruments" ;  "Wills,"  |  2. 
As  color  of  title,  see  "Adverse  Possession,"  i  1. 
Best  and  secondary  evidence,  see  "Eividenoe/'  | 

3. 
Covenants  in  deeds,  see  "Covenants." 
Estoppel  by  deed,  see  "Estoppel,"  |  2. 
Estoppel  to  assert  invalidity  of,  see  "Estoppd," 

§3. 
See  syllabws. 
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In  fraud  of  creditors,  see  "Frandnlent  Convey- 

•ncea." 
In  trust,  see  "Trasts,"  J  1. 
On   exchange  of   property,   see    "ESxcbange   of 

Property. 
Reception  of  copy  of,  in  eyidence,  see  "Trial," 

Reformation,  see  "Reformation  of  Instruments." 
Registers,  see  "Registers  of  Deeds." 

J>eed«  bi/orto  parUcular  elasse$  oj  jparttet. 

See  ^'Guardian  and  Ward,"  {  2 ;  "Husband  and 
Wife,"    {    1. 

Doeds  of  parHcMlar  tpecUt  of  property. 

See  "Easements,"  g  1;  "Homestead,"  {  2; 
"Pnblic  Lands,"  S  S. 

Particular  tAoMa  of  deeds. 

Of  trust,  see  "Mortgages." 
Partition  deeds,  see    Partition,"  S  1. 
Sheriffs'  deeds,  see  "Partition,"  {  1. 
Tax  deeds,  see  "Taxation,"  g  6. 

I    I.    Requisites  aad  ralldity. 

*A  deed  Jkeid  delivered.— CoUings  t.  CoUings 
(Ky.)  677. 

'Facts  keld  not  to  constitute  a  legal  delivery 
of  deeds. — Koger  v.  Koger  (Ky.)  961. 

*A  grantor  in  a  deed  cannot  deliver  the  same 
to  himself  as  agent  of  the  grantee. — Rendlen  v. 
Edwards  (Mo.  App.)  781. 

I  2.     Conatraotion  and  operation. 

*The  right  to  the  use  of  an  alley  Aeld  to  have 
passed  as  an  appurtenance. — Cook  v.  Burton 
(Ky.)  322. 

A  grantee  in  deeds  fceM  to  acquire  the  life 
estate  of  one  of  the  grantors  and  the  interest 
in  remainder  in  fee  of  two  heirs  of  such  grantor. 
— Clark  V.  Sires  (Mo.  Sup.)  224. 

A  deed  for  life  with  remainder  to  the  heirs 
of  the  grantor  'held,  to  leave  in  the  grantor  an  es- 
tate in  reversion. — ^Robinson  v.  Blankinship 
(Tenn.)  854. 

I  8.     PleadlBK  and  e-rldenoe. 

In  an  action  to  set  aside  a  deed,  evidence 
lniM  to  support  a  finding  that  the  consideration 
was  not  in  fact  paid. — Allison's  Ex'r  v.  Orndorff 
(Ky.)  287. 

*Where  a  deed  is  beneficial  to  the  grantee,  and 
the  grantor  has  caused  it  to  be  recorded  the  pre- 
Bnmption  arises  of  delivery  and  acceptance. — 
CoUings  T.  CoUings  OS^y.)  577. 

Evidence  keld  to  show  that  deeds  were  not 
snch  as  grantor  would  have  made  if  competent 
to  understand  the  nature  of  the  transaction. — 
Koger  v.  Koger  (Ky.)  961. 

Evidence  held  sufficient  to  establish  that  cer- 
tain deeds  to  an  heir's  share  of  his  ancestor's 
property  were  not  delivered  until  after  the  an- 
cestor's death. — Rendlen  v.  Edwards  (Mo. 
App.)  731. 

DE  FACTO  OFFICERS. 

See  "Officers,"  I  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

In  completing  contract  for  sale  of  land,  see 
"Vendor  and  Purchaser,"  g  4. 

In  delivery  of  message,  see  "Telegrapha  and 
Telephones,"  g  1. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  gg  2,  3. 


DELEGATION  OF  POWER. 

By  municipality,  see  "Municipal  Oorporationa," 

DELIVERY. 

Of  deed,  see  "Deeds,"  g  1;  "Escrows." 

Of  goods  by  carrier,  see  "Carriers,"  g'  % 

Of  goods  sold,  see  "Sales,"  g  S. 

Of   goods    sold   within   statute   ot   frauds,  see 

"Elands,  SUtute  of,"  g  2. 
Of  property  taken  in  replevin,  see  "Beplevin," 

S  2. 

DEMAND. 

For  jury  trial,  see  "Jury,"  |  1. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  "Criminal  Law." 

DEMURRER. 

To  evidence,  see  "Criminal  Law,"  g  20;  "Trial," 

g  5. 
To    information    In  qao   warranto,   see    "Quo 

Warranto,"    g   2. 

DENTISTS. 

See  "Physicians  and  Surgeons." 

Regulation  of  practice  of  dentistry  as  depriva- 
tion of  property  without  due  process  of  law, 
see  "Constitutional  Law,"  g  5. 

Distribution  of  governmental  powers  and  func- 
tions as  affecting  validity  of  regulation  of 
practice  of  dentistry,  see  "Constitutipnal 
Law,"   g  1. 

Indictment  or  information  for  offenses  by,  see 
"Indictment  and  Information,"  §  3. 

Title  of  statutes,  see  "Statutes,"  g  2L 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  "Eiscrowa." 

DEPOSITIONS. 

See  "Witnesses." 

♦Under  Rev.  St.  1895, 'art  2284,  certain  de- 
position Add  properly  suppressed. — German  Ins. 
Co.  V.  Gibbs,  Wilson  &  O.  (Tex.  Civ.  App.) 
106& 

DEPUTIES. 

See  "District  and  Prosecuting  Attorneys." 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Executors  and  Administrators"; 

"WUlB." 

Declarations  as  evidence  of  advancement,  see 
"Evidence,"  g  5. 

Documentary  evidence  of  advancement,  see  "Evi- 
dence." g  7. 

Estoppel  to  claim  interest  in  property  of  dece- 
dent's estate,  see  "Estoppel,"  g  1. 

g    1.   RlKhts  and  UablUtles  of  beln  and 
distrlbntees. 

Under  Ky.  St  1903,  g  1407,  money  given  by  a 
father  to  a  son  to  enable  the  latter  to  obtain  a 

Srofessional    education    AcM    advancements. — 
[ill's  Guardian  v.  HUI   (Ky.)  924;  Gaibreath 
r.  Same,  Id. 

*0n  a  parent  dying  intestate,  the  question  of 
advancements  'helA  regulated  by  Ky.  St.  1008,  | 
1407.— Sullivan  v.  SulUvan  (E^.)  666. 


'Point  annotated.    See  syllabna, 
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DESCRIPTION. 

Of  property  conveyed,  see  "Boundaries,"  g  1. 

Of  property  demised,  see  "Landlord  and  Ten- 
ant," g  4. 

Of  property  In  deed  of  land  sold  for  delinquent 
taxes,  see  "Taxation,"  S  6. 

DETINUE. 

See  "Replevin." 

DEVISES. 

See  "Wills." 

DICL 

See  "Qaminc,"  |  2. 

DILIGENCE. 

In  procaring  evidence  ground  for  new  trltd,  aee 

"Criminal  Law,"  $S  26-30. 
Of  party  asking  relief,  see  "Specific  Perforpi- 

ance,"  {  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  |  6. 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  i  L 

DISCHARGE. 

From  indebtedness,  see  "Release." 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsait."  |  1. 

DISCRETION  OF  COURT. 

Amendment  of  pleading,  see  "Pleading,"  i  4. 

As  to  reception  of  evidence,  see  "Trial,     8  3. 

As  to  transfer  of  causes  on  docket,  see  "Trial," 
8  2. 

Continuance,  see  "Criminal  Law,"  {  16. 

New  trial,  see  "Crimipal  Law,"  g§  20-30 ;  "New 
Trial,"  §  2. 

Review,  see  "Appeal  and  Error,"  (  14;  "Crim- 
inal Law,"  S  30. 

DISCRIMINATION. 

By  carriers,  see  "Carriers,"  (  1. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  {  5. 

Dismissal  of  action  foreclosing  mechanic's  lien, 

see  "Mechanics'  Liens,"  §  1. 
Dismissal   of   action   on  appeal    from  justice's 

court,  see  "Justices  of  the  Peace,"  8  2. 
Dismissal  of  cause  removed  from  state  court,  see 

"Removal  of  Causes,"  §  4. 
Dismissal  of  motion  for  new  trial,  see  "New 

Trial,"    8   2. 
Effect  of  dismissal  of  original  suit  on  lis  pendens 

as  to  cross-bill,  see  "Lis  Pendens." 

I   1.     Volnntarjr. 

Under  Sayles'  Ann.  Civ.  SL  1897,  art.  1301, 
the  right  of  plaintiff  to  take  a  nonsuit  held  not 
affected  by  the  fact  that  after  the  motion  for  a 
nonsuit  defendant  sought  to  amend  his  answer 
80  as  to  claim  affirmative  relief. — W.  B.  Walker 
&  Sons  v.  Hernandez  (Tex.  Civ.  App.)  1067. 


{   2.    IiiToIiuttsrx. 

'That  action  was  brought  to  ordinary,  irhm 
it  sbonld  have  been  in  equity,  held  not  ground 
for  dismissal. — Star  DriUing  Mach.  Co.  t.  Me- 
Leod  (Ky.)   558. 

DISORDERLY  HOUSE. 

*In  a  prosecution  for  keeping  a  disorderly 
house,  evidence  of  the  character  of  aocosed  and 
other  female  inmates  held  admisaible. — State  r. 
Price  (Mo.  App.)  174. 

•Evidence  that  women  frequent  a  house  and 
are  visited  there  by  different  men  in  a  ibanner 
not  recognized  by  social  usage  AeU  persnaslTe 
evidence  that  the  place  is  used  for  prostitution. 
—State  T.  Price  (Mo.  App.)  174. 

*In  a  prosecution  for  keeping  a  disorderiy 
house,  an  instruction  held  not  ^rejudlciaUy  er- 
roneous as  authorizing  a  conviction  if  defendant 
suffered  lewd  women  or  men  to  remain  in  her 
house. — State  ▼.  Price  (Mo.  App.)  174. 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  J  Z 
Of  Juror,  see  "Jury,"  {  3. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  I  ^ 
Of  injunction,  see  "Injunction,"  8  3. 
Of  partnership,  see  "Partnership,"  |  4. 


DISTRIBUTION. 


Of 


f  assets   of   partnership   on   diasolntioii,   see 
"Partnership,"  f  4. 
Of  estate  of  decedent,  see  'T>escent  and  Distribu- 
tion"; "Executors  and  Administrators,"  |  5. 

DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  at  trial,  see  "Oriminal  Law."  8  19. 
Review  of  arguments,  see  "Criminal  Law."  |  29. 
Verification  of  information  by,  see  "Indictment 
and  Information,"  {  2. 

Under  Rev.  St  1899.  88  8286,  3287  (AcU 
1893,  pp.  168,  169),  held,  that  only  one  chief 
deputy  prosecuting  attorney  can  be  appointed 
in  a  county  having  a  population  of  100,000 
and  less  than  300,000.— Elliott  r.  Jackson  Coun- 
ty (Mo.  Sup.)  480. 


DITCHES. 


See  "Drains." 


DIVERSE  CITIZENSHIP. 

Oronnd  of  jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  88  2,  3. 

DIVERSION. 

Of  water  course,  see  "Waters  and  Water  Cours- 
es." g  1. 

DIVORCE. 

g   1.    Oronads. 

*By  t  _         . 

g  2117,  a  wife  may  have  a  divorce  for  habitual 
behavior  on  the  part  of  the  husband  for  not 
leas  than  six  months  in  such  manner  as  in- 
dicates such  a  settled  arersion  to  the  wife  as 
permanently  destroys  her  peace  or  happiness. 
— Hooe  V.  Hooe  (Ky.)  817. 


'Point  aamotated.    See  syllmlms. 
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I  2.   Dafoasei. 

'Lewdness  and  adaltery  of  a  hosband  was 
not  condoned  by  sabsequent  cohabitation,  as 
provided  by  Ky.  St  1903,  §  2120,  where  the 
offense  was  aggravated  by  inoculation  of  the 
wife  with  syphilis. — ^Muir  v.  Mnir  (Ky.)  814. 

The  ground  for  divorce  given  by  Ky.  St. 
1003,  I  2117,  held  not  one  that  can  be  con- 
doned by  a  wife. — Hooe  v.  Hooe  (Ky.)  817. 

i  3.     Jwlsdlotloa,   prooeedlncat  luid  xe- 
ll«f. 

*So  mnch  of  a  decree  for  divorce  and  alimony 
as  granted  a  divorce'to  the  wife  waa  unappeal- 
able.—Muir  V.  Muir  (Ky.)  314. 

Jurisdiction  of  a  court  in  a  foreign  state  to 
render  a  decree  of  divorce  held  to  attach  so  as 
to  make  the  decree  binding  on  a  nonresident  de- 
fendant— Stuart  V.  Cole  (Tex.  Civ.  App.)  1040. 

A  warning  order  issued  in  a  suit  for  divorce 
brought  in  the  courts  of  Arlsansas,  warning  de- 
fendant, a  nonresident,  to  appear,  held  not  a 
writ  or  judicial  process  within  the  statute  of 
that  state. — Stuart  v.  Cole  (Tex.  Civ.  App.) 
1040. 

Affidavit  of  publication  of  a  warning  order  in 
an  action  for  divorce  brought  in  the  courts  of 
Aylrnnana  held  to  prove  a  sufficient  publication 
within  the  statute  of  that  state. — Stuart  v.  Ole 
(Tex.  Civ.  App.)  1040. 

*A  decree  of  divorce  may  be  collaterally  at- 
tacked by  showing  that  the  court  which  rendered 
It  was  without  jurisdiction. — Stuart  v.  Cole 
(Tex.  Civ.  App.)  1040. 

Under  Sand.  &  H.  Dig.  Ark.  S  4191,  recitals  in 
a  decree  of  divorce  granted  by  a  court  of  that 
state  held  conclusive  in  a  collateral  attack. — 
Stuart  V.  Cole  (Tex.  Civ.  App.)  1040. 

*A  decree  of  divorce  held  conclusive  on  the 
parties,  though  one  of  them  was  a  nonresident 
of  the  state.— Stuart  v.  Cole  (Tex.  Civ.  App.) 
1040. 

I   4.    Allmoay,  aUowMioes,  and  diapoal- 
tlon  of  property. 

*A  decree  awarding  a  wife  alimony  in  the 
sum  of  S1,000  and  $10  a  month  for  the  support 
of  the  children  held  inadequate,  and  should  be 
Increased  to  $5,000.— Muir  v.  Muir  (Ky.)  314. 

*Alimony  is  the  provision  made  by  law  for 
the  support  of  a  wife  out  of  the  estate  of  the 
husband,  in  case  of  divorce,  in  lieu  of  his 
common-law  obligation  to  support  her  as  wife. 
— Muir  V.  Muir  (Ky.)  314. 

Ky.  St  1903.  S  2122,  held  not  to  preclude  a 
wife  from  obtaining  alimony  in  a  divorce  pro- 
ceeding in  case  her  hu.iband  has  no  present 
estate. — Mnir  v.  Muir  (Ky.)  314. 

That  a  husband  held  only  an  estate  in  pos- 
session of  certain  land  owned  by  his  father,  and 
not  a  fee,  did  not  preclude  the  wife  from  being 
allowed  alimony  therefrom. — Muir  v.  Muir 
(Ky.)  814. 

*A  husband's  probable  earnings  and  accre- 
tions of  wealth  from  any  other  source  may 
be  considered  in  determining  the  amount  of 
alimony  to  be  awarded  to  his  wife,  in  an 
action  for  divorce. — Muir  v.   Muir  (Ky.)   314. 

Under  Ky.  St.  1903,  i  2126,  mortgages  ex- 
ecuted by  a  husband,  pending  suit  for  divorce, 
to  mortgagees,  with  notice  should  not  be 
considered  in  determining  the  amount  of  ali- 
mony to  be  awarded  to  the  wife. — Muir  v. 
Muir  (Ky.)  314. 

*A  wife  entitled  to  alimony  held  entitled  in 
any  event  to  such  a  snm  as  her  dower  interest 
in  her  husband's  estate  would  have  amounted 
to.— Muir  V.  Muir  (Ky.)  814. 


*An  allowance  to  a  wife  on  divorce  held  a 
fair  allowance. — Hooe  v.  Hooe  (Ky.)  817. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  i  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  t  7. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  t  8. 

DOWER. 

I   1.    Nature  and  reqvisltaa. 

•A  conveyance  by  a  husband  before  his  mar- 
riage held  not  in  fraud  of  the  marital  rights  of 
his  wife. — CoUings  v.  Coiling*  (Ky.)  577. 

DRAINS. 

Drainage  of  surface  waters,  see  "Waters  and 
Water  Courses,"  g  2. 

In   cities,   see   "Municipal  CJorporations,"   g   8. 

Limitation  of  action  tor  injuries  caused  by, 
see  "Limitation  of  Actions,"  f  2. 

Proper  mode  of  review  in  drainage  proceed- 
ings, see  "Appeal  and  Error,"  {  1. 

8    1.    Eatablialiinea?t   and  maiateitaiioe. 

Rev.  St  1899,  S  1110,  held  not  to  authorize 
county  court  to  compel  railroad  to  construct 
ditches  or  drains. — Sanders  v.  St  Louis,  I.  M. 
St  8.  Ry.  Co.  (Mo.  App.)  736. 


DRUGGISTS. 

'.  laws  relating  to, 

DUE  PROCESS  OF  LAW. 


Special  or  local  laws  relating  to,  see  "Statutes," 


See  "Constitutional  Law,"  i  6. 

DURESS. 

Declarations  aa  evidence  of,  see  "Evidence,"  (  5. 

DUTIES. 

Excise  duties,  see  "Internal  Revenue." 

DYING  DECLARATIONS. 

See  "Homicide,"  i  7. 

EASEMENTS. 

See  "Dedication" ;  "Highways." 

{    1.    Oreatloii,    existence,    and   tennlna> 
tlon. 

An  easement  of  a  right  of  way  held  to  have 
ripened  by  prescription  into  a  vested  interest 
appurtenant  to  the  lands  for  the  benefit  of 
which  it  waa  made. — Graham  v.  Olson  (Mo. 
App.)  728. 

A  way  appurtenant  to  two  parcels  of  land 
remote  from  a  highway,  over  other  parcels,  hdd 
to  rest  in  implied  grant  as  a  way  of  necessity, 
and  not  in  a  mere  parol  license. — Oraham  v. 
Olson  (Mo.  App.)  728. 

*An  easement  of  a  right  of  way  based  on  a 
separate  consideration  held  to  pass  as  an  ap- 
purtenance with  each  successive  transfer  of  title 
to  the  land. — Graham  v.  Olson  (Mo.  App.)  728. 
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EJECTION. 

Of  passenger,  see  "Carriers,"  |  9. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 
Former  judgment  as  bar,  see  "Judgment,"  (  5. 
Transfer  of  action  of,  on  docket,  see  "Trial," 
§2. 

i    1.    Rla^lit  of  aotlon  and  defenses. 

In  a  suit  to  recover  the  possession  of  land, 
plaintiff  must  recover  on  the  strength  of  his 
own  title. — Wilson  &  Beall  v.  Gaylord  (Ark.) 
20. 

Under  Kirby's  Dig.  8  6321,  sale  of  land  in  suit 
in  personam  to  enforce  payment  of  levee  taxes 
passes  only  the  title  of  the  parties  to  the  suit. 
— Wilson  &  Beall  t.  Gaylord  (Ark.)  2& 

I  S.     Fleadlnc  Mid  OTldenee. 

In    ejectment   by   one   relying  upon    a   deed 

?jlven  on  the  foreclosure  of  a  trust  deed,  de- 
endant  under  an  answer  stating  facts  showing 
such  deed  to  be  void  was  entitled  to  recover, 
though  he  did  not  ask  to  be  permitted  to  re- 
deem.— Cobe  V.  Lovan   (Mo.  Sup.)   93. 

Notwithstanding  Rev.  St  1899,  8  626,  an- 
swer in  ejectment  setting  np  partition  and  es- 
toppel to  deny  validity  of  partition  deeds  held 
not  to  state  an  equitable  defense. — Ming  v.  Ols' 
ter  (Mo.  Snp.)  898. 

In  ejectment,  answer  setting  ap  partition, 
without  specifying  whether  it  was  oral  or  in 
writing,  held  not  to  present  an  equitable  de- 
fense.—Ming  T.  OlsUr  (Mo.  Snp.)  898. 

In  ejectment,  where  genuineness  of  deed  in  par- 
tition was  contested,  evidence  that  parties  went 
into  possession  thereunder  held  admissible. — 
Ming  v.  outer  (Mo.  Sap.)  898. 

8   8.    Trial,    Jndcment,    mfareement    of 
indgment,  and  review. 

In  an  action  to  recover  an  island  in  a  navi- 
gable stream,  whether  a  portion  of  the  island 
was  formed  by  gradual  accretions  or  by  sand 
bars  held  for  the  jury. — Bradshaw  v.  Eldelen 
(Mo.  Sup.)  691. 

ELECTION. 

Between  connts  in  pleading,  see  "Pleading,"  8  6. 
To  prosecute  for  lower  grade  or  degree  of  offense, 
see   "Indictment   and   Information,"   8  6. 

ELECTIONS. 

Keeping  saloon  open  on  election  day,  see  "In- 
toxicating Liquors,"  88  &•  6. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," 8  2. 

Of  county  officers,  see  "Counties,"  8  1. 

Prohibition  against  action  of  election  officer, 
see  "Prohibition,"  8  1. 

8   1.    Contests. 

TTnder  Act  Oct.  24,  1900  (Ky.  St.  1903,  8 
'I59(>a),  held  the  court  has  no  authority,  in  an 
election  contest,  to  pass  on  the  question  of 
eligibility  for  the  office. — Wilson  v.  Tye  (Ky.) 
295. 

8   8.    Violations  of  election  laws. 

Ky.  St.  1903,  8  1583,  punishing  election  offi- 
cers for  refusing  to  receive  the  vote  of  a  quali- 
fied voter,  held  not  to  apply  to  the  clerks  of  elec- 
tion, when  considered  in  connection  with  sec- 
tions 1484,  1577. — Barrow  t.  Commonwealth 
(Ky.)  081. 


ELECTRICITY. 

*Facts  held  not  to  show  negligenoe  of  a  tele- 
graph company  by  touching  the  wires  of  which, 
when  overcharged  by  contact  with  the  wires  of 
another,  a  stranger  was  injured. — Martin  t. 
Citizens'  General   Blectric  Co.    (Ky.)    547. 

Evidence  held  to  authorise  a  finding  of  con- 
tributory negligence  on  the  part  of  one  injured 
by  touching  the  wires  of  two  companies,  cans- 
ing  a  short  circuit — Martin  r.  Citiaens'  General 
Electric  Co.  (Ky.)  647. 

EMINENT  tiOMAIN. 

Harmless  error  in  condemnation  proeeedinga. 
see  "Appeal  and  Error,"  8  16. 

Instructions  in  general  in  condemnation  proceed- 
ings, see  "Trial,"  8  6. 

Mandate  on  appeal  in  condemnation  proceed- 
ings, see  "Appeal  and  Error,"  8  20. 

Opinion  evidence  in  condemnation  proceedings, 
see  "Evidence,"  8  9. 

Presumptions  on  appeal  in  condemnation  pro- 
ceedings, see  "Appeal  and  Error,"  8  13. 

Public  improvements  by  mnnicipalitiea,  see  "If  a- 
nicipal  Corporations,"  8  6. 

8   1.    Natnze,  extent,  and  delecatloa    mt 

Under^CT*'st  1899,  c.  12,  art  7,  8  1268, 
and  Const.  1876,  art  12,  8  4,  party  excepting 
to  report  of  commissioners  in  condemnation 
proceedings  held  entitled  to  trial  by  jury,  and 
failure  to  enter  formal  order  setting  aside  the  re- 
port held  not  error. — Southern  Missouri  &  A. 
Uy.  Co.  v.  Woodard  (Mo.  Sup.)  470. 

8  2.     Compensation. 

*Where  land  is  condemned  by  a  railroad  com- 
pany, the  benefits  peculiar  to  the  iwrtion  of  the 
property  not  taken,  and  which  are  not  common 
to  the  public  at  large,  may  be  set  off  against 
the  landowner's  damage. — Southern  Illinois  ft 
M.  Bridge  Go.  y.  Stone  (Mo.  Sup.)  476. 

A  railroad  in  constructing  its  road  throosh 
an  alley  which  has  not  been  legally  vacated 
is  a  trespasser,  and  liable  in  damages  to  the 
ovmers  of  property  abutting  on  the  alley. — 
Mitchell  T.  St  lioois,  1.  M.  £  8.  Ry.  Co.  (Mo. 
App.)  111. 

*Under  Const  art  1,  8  21,  and  Shannon's 
Code,  8  1865,  amount  of  compensation  for  right 
of  way  held  to  be  determined  with  reference 
to  time  when  possession  was  actually  taken. — 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Mogridge 
(Tenn.)    1114. 

*  Under  Const  art.  1,  8  17,  an  owner  of  a 
lot  which  is  caused  to  depreciate  in  valae  by 
the  operation  of  a  railroad  .in  the  street  is  en- 
titled to  recover  damages. — Grossman  t.  Hous- 
ton, O.  L.  &  M.  P.  Ry.  (3o.  (Tex.  Sup.)  83a 

*The  personal  inconvenience  and  discomfort 
occasioned  to  the  owner  of  abutting  property  by 
the  operation  of  a  railroad  in  the  street  gives 
rise  to  no  cause  of  action. — Grossman  v.  Hoas- 
ton,  O.  L.  &  M.  P.  Ry.  0>.  (Tex.  Sup.)  8S& 

8   3.    Prooeedlng^s  to  take  property  aaA 
assess  oompensatlom. 

*In  condemnation  proceedings,  the  fact  tliat 
there  was  no  evidence  to  support  the  allegation 
of  the  petition  that  petitioner  had  endeavored 
to  agree  upon  damages  held  not  to  oast  the 
court  of  jurisdiction. — Southern  Illinois  ft  M. 
Bridge  Co.  v.  Stone  (Ma  Snp.)  476. 

*In  condemnation  proceedings,  it  was  not 
necessary  that  an  attempt  on  the  part  of  peti- 
tioner to  agree  with  defendants  on  damages 
should  be  shown  by  oral  evidence,  but  it  migfar 
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!»«  shown  by  ffects  and  circumstances. — Southern 
Illinoia  &  M.  Bridge  Ca  r.  Stone  (Ma  Sop.) 
476. 

I    4.    Remedies  of  owners  of  property. 

In  an  action  against  a  railroad  for  obstruc- 
tion of  an  alley  b;  its  road,  certain  deed  held 
immaterial  as  evidence. — Mitchell  v.  SL  Lx>ui8, 
I.  M.  ft  S.  By.  Co.  (Mo.  App.)  111. 

*A  cause  of  action  for  damages  from  the 
operation  of  a  railroad  in  the  street  in  front  of 
plaintitFs  property  held  not  to  have  arisen  nn- 
til  »  change  in  the  use  to  which  the  road  was 
pat. — Grossman  t.  Houston,  O.  L.  &  M.  P.  Ry. 
Co.  (Tez.  Sup.)  836. 

EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  "Insurance,"  f  12. 

EMPLOYES. 

See  "Master  and  Servant." 

ENCROACHMENT. 

On  highways,  see  "Highways,"  I  2, 


ENTRY. 

ord,  aee  "l 

ENTRY  TAKER. 


Re-entry  bv  landlord,  aee  "Landlord  and  Ten- 
ant," I  6. 


Creation  of  office,  see  "Officers,"  J  1. 

Election  by  county  court,  see  "(;ounties,"  {  1. 

ENTRY,  WRIT  OF. 

See  "BJectment" 

EQUITABLE  CONVERSION. 

See  "Cionversion." 

EQUITABLE  DEFENSES.      ' 

a<«  "Action,"  i  1. 
In  ejectment,  see  "Ejectment,"  {  2. 
Preliminary  proceedings  as  to,  see  "Trial,"  1  1. 
Transfer  of  cause  on  docket  on  filing,  see  "Tri- 
al." «  2. 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  i  8. 

EQUITY. 

Bringing  action  in  ordinary  instead  of  equity 
as  ground  for  dismissal,  see  "Dismissal  and 
Nonsuit,"  i  2. 

Equitable  conversion,  see  "O>nversion." 

Equitable  defenses  in  actions  at  law.  see  "Ac- 
tion," i  1. 

Bauitable  defense  in  ejectment,  see  "Ejectment," 

Equitable  estoppel,  see  "Estoppel,"  g  S. 
Harmless  error,  see  "Appeal  and  Error,"  |  17. 
Preliminary  proceedings  as  to  equitable  defense, 

•ee  "Trial,     §  1. 
Bight  to  trial  by  jury,  see  "Jury,"  S  1- 
Transfer  of  cause  on  docket  on  filing  equitable 

defense,  see  "Trial,"  |  2. 


\,and 


Particular  nAjects  < 

eguUabI«'T«med<es. 
See  "Fraudulent  Conveyances";    "Injunction"; 

"Partition,"  «  1;  "Quieting  TiOe";  "Re- 
ceivers" ;  "Reformation  of  Instruments"; 
"Specific  Performance" ;    "Trusts." 

Obstruction  of  roads,  see  "Highways,"  {  2. 

Relief  against  judgment,  see  "Judgment,"  {  8. 


{    1.    Jnrisdlotion,  primelplea,  and  iii»z» 
Ims. 

Defects  in  jurisdiction  in  a  complaint  heli 
supplied  by  a  cross-complaint  seeking  to  restrain 
plaintiff  from  obstructing  certain  streets  and 
allejrs  on  which  defendant's  property  abutted. 
— Dickinson  v.  Arkansas  City  Imp.  Co.  (Ark.) 
21. 

•Act  of  plaintiffs  in  injunction  suit  after  ver- 
dict In  their  favor,  but  before  judgment,  held  to 
bar  their  right  to  relief  under  the  rule  that  he 
who  comes  into  equity  must  come  with  clean 
hands. — Little  v.  Cunningham  (Mo.  App.)  734. 

i  S.    Pleadloc. 

Allegations  of  a  bill  against  a  county  clerk 
and  the  sureties  on  bis  official  bonds  for  succes- 
sive terms  of  ofiSce  held,  to  justify  a  joinder  of 
the  several  sureties  in  one  suit. — Place  T< 
State  (Ark.)  242. 

I   3.    Decree    and  enforooment  thereof. 

In  suit  to  surcharge  accounts  of  county  clerk 
and  recover  from  pe  sureties  on  his  official 
bonds,  decree  for  amounts  of  outstanding  illegal 
warrants,  with  proviso  that  it  might  be  satis- 
fied by  surrendering  the  warrants,  held  proper. 
—Place  V.  State  (Ark.)  242. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCROWS. 

•Where  certain  deeds  were  not  placed  In  tbe 
possession  of  a  depository  to  be  held  by  him 
until  the  performance  of  some  condition,  they 
were  not  held  in  escrow. — Rendlen  t.  EdwaroB 
(Mo.  App.)  781. 

ESTABLISHMENT. 

Of  boundaries,  aee  "Boundariea,"  I  2> 
Of  drains,  see  "Drains,"  {  1. 
Of  highways,  see  "Highways,"  i  1. 
Of  turnpikes  or  toll  roads,  see  "Tnmpikea  tai 
ToU  Roads."  f  1. 

ESTATES. 

Bee   "Life   Estates." 

Created  by  deed,  see  "Deeds,"  i  2. 

Created  by  will,  see  "Wills,"  g  3. 

Decedents    estates,  see  "Descent  and  Distrflm- 

tion" ;   "EiZecutors  and  Administrators." 
Dower,'  see  "Dower." 

Estates  for  years,  see  "Landlord  and  Tenant" 
Repeal  of  laws  relating  to  insolvent  estates,  see 

•^totnte^"  {  3. 

ESTATES  TAIL 

Creation  by  will,  see  "Wills,"  g  8. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  g{  6,  & 
To  assert  invalidity  of  incumbrance  of  home- 
stead, see  "Homestead,"  g  2. 
To  attack  release,  see  "Release,"  |  1. 
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To  avoid  or  forfeit  Insurance  policy,  we  "In- 

Burance,"  {  10. 
To  declare  forfeiture  of  riglita  in  public  landa, 

see  "Public  Lands,"  !  3. 
To  forfeit  corporate  franchise  for  pool  sellins, 

see  "Gaming,"  {  1. 

I    1.    By  record. 

*Where  the  husband  of  an  heir  of  certain  land 
disclaimed  any  interest  therein  in  a  proceeding 
to  sell  it  for  distribution,  be  was  estopped  there- 
after to  claim  any  interest  as  against  the  pur- 
chaser.— Stine  V,  Gioodman  (Ky.)  612. 

)   2.    By  deed. 

A  deed  describing  the  land  conveyed  as  in- 
cluding a  portion  of  a  roadway  held  not  to  estop 
the  grantor  from  denying  that  the  deed  conveyed 
any  part  of  the  road. — Graham  v.  Olson  (Mo. 
App.)  728. 

i  S.     EanltaMe  nrtoppd. 

*One  holding  adverse  possession,  under  a  tax 
deed,  of  real  property,  held  not  estopi)ed  to  deny 
validity  of  adverse  title  purchased  by  him. — 
Fitch  V.  Gentry  (Ky.)  586. 

A  landowner  held  not  estopped  to  assert  the 
invalidity  of  a  deed  on  the  foreclosure  of  a 
trust  deed. — Ck>be  t.  liovan   (Mo.  Sup.)   93. 

Under  Rev.  St.  1899,  H  4348,  4344,  the  act 
of  a  purchaser  at  a  sale  under  a  trust  deed 
in  defending  an  injunction  suit  on  the  ground 
that  a  statutory  redemption  bond  was  invalid 
Jteld  to  preclude  him  from  afterwards  main- 
taining suit  on  the  bond. — Rieger  t.  Faber 
(Mo.  App.)   183. 

EVIDENCL 

See  "Depositions";    "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
'T'rial,"  i  9. 

Assignments  of  error  as  to  rulings,  see  "Ap- 
peal and  EiTor,"  |  10. 

Comments  on,  in  instructions,  see  "Criminal 
Law,"  i  20. 

Continuance  for  absence  of,  see  "Criminal  Law," 
S  16. 

Demurrer  to  evidence,  see  "Criminal  Law,"  {  20. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  g  17;  "Criminal  Law,"  8  30 ;  "Homi- 
cide," i  10. 

Newly  discovered  evidence  ground  for  new  trial, 
see  "Criminal  law,"  {{  26-30 ;  "New  Trial,'' 
i  1- 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  f  5;    "Criminal  Law,"  i  28. 

Presumptions  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  {  13. 

Questions  of  fact  for  jury,  see  "Trial,"  |  5. 

Reception  at  trial,  see  "Criminal  Law,"  |  18; 
"Trial,"  {  3. 

Review,  see  "Appeal  and  Error,"  g  15;  "Crimi- 
nal Law,"  SS  29,  30;   "Homicide,"  g  10. 

Review  of  rulings  as  dependent  on  record  on 
appeal  or  error,  see  "Appeal  and  Error,"  g  9. 

Stenographers  to  take  testimony  in  proceedings 
before  grand  jury,  see  "Grand  Jury." 

Tax  deeds  as  evidence,  see  "Taxation,"  (  9. 

As  to  particular  factt  or  issue*. 

See  "Adverse  Possession,"  g  2;  "Boundaries," 
g  2;  "Ooste,"  g  2;  "Damages,"  g  5;  "Dedi- 
cation," g  1 ;  "Deeds,"  g  3 ;  "Fraudulent  Con- 
veyances," S  2 ;  "Judgment,"  g  8 ;  "Release," 
I  3;    "Statutes,"  g  6;    "Trusts,"  g  1. 

Amount  of  rent,  see  "Landlord  and  Tenant,"  g  5. 

Construction  of  contract  of  sale,  see  "Vendor 
and  Purchaser,"  g  2. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  g  5. 

Testamentary  capacity,  see  "Wills,"  f  1. 

Waiver  of  iron  safe  clause  in  insurance  policy, 
see  "Insoraace,"  i  10. 


tn  ocHoiu  by  or  agtrinHparttcular  fatten  of- 

POTtiiBS- 

Sea  "Attorney  and  Client,"  |  2;  "Carriers."  gg 
2,  3,  5,  7,  10;  "Executors  and  Administra- 
tors," g  7 ;  "Master  and  Servant."  g  9 ;  "Mu- 
nicipal Corporations,"  g  8;  "Principal  and 
Agent,"  g  2;    "Railroads,"  gg  7-10. 

Water  company,  see  "Waters  and  Water  Ooar- 
ses,"  g  3. 

In  parUeuiar  clvU  actloni  or  prooeedingt. 

See  "Ejectment,"  g  2;  "Fraud,"  g  2;  "Mali- 
cious Prosecution,"  g  2;  "Negligence,"  S  4; 
"Quieting  TiUe,"  g  2;  "Trespass  to  Try 
TiUe,"  I  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," g  3. 

For  breach  of  contract,  see  "Contracts,"  i  5; 
"Sales,"  g  7. 

For  compensation  of  attorney,  see  "Attorney 
and  Client,"  g  2. 

For  death  caused  by  operation  of  railroad,  see 
"RaUroads,"  g  8. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," g  9. 

For  delay  in  transportation  and  delivery  of 
goods,  see  "Carriers,"  g  2. 

Foreclosure,  see  "Morbnijres,"  |  & 

For  injuries  from  insnmcient  water  supply,  see 
"Waters  and  Water  Courses,"  g  8. 

For  Injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  g  9.  * 

For  injuries  to  animals  caused  by  operation  of 
street  railroad,  see  "Street  Railroads,"  |  2. 

For  injuries  to  live  stock  in  transportatiim,  see 
"Carriers,"  g  3. 

For  loss  of  or  injury  to  passenger's  effects,  see 
"Carriers,"  g  10.    . 

For  negligence  in  delivery  or  transmiasioo  of 
message,  see  "Telegraphs  and  Telephones,"  1 1. 

For  personal  injuries,  see  "Carriers,"  g  7; 
"Master  and  Servant,"  g  9:  "Municipal  Cor- 
porations," g  8;  "Railroads,"  g  8;  "Street 
Railroads,"  g  2. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  "Railroads,"  g  10. 

For. price  of  goods,  see  "Sales,"  g  6. 

For  services,  see  "Work  and  Labor." 

For  violation  of  municipal  ordinance,  see  "Mu- 
nicipal Corporations,"  g  6. 

For  wrongful  attachment,  see  "Attachment," 
15. 

Oa  bill  or  note,  see  "Bills  and  Notes,"  g  3. 

On  insurance  policy,  see  "Insurance,     g  16. 

On  liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," g  3. 

/n  criminal  proteoutiont. 

See  "Assault  and  Battery,"  g  2;  '3ribery": 
"Burglary,"  g  1;  "Criminal  Law,"  gg  8-15; 
"Forgery"';  "Gaming,"  g  2:  "Homicide."  gg 
6-8;  "Larceny,"  g  2:  "Rape,"  g  1;  "Receiv- 
ing Stolen  (Joods" ;  ''Robbery." 

For  abandonment  of  wife,  see  "Husband  and 
Wife,"  g  4. 

For  carrying  weapons,  see  "Weapons," 

For  keeping  disorderly  house,  see  "Disorderly 
House.^' 

For  obstructing  road,  see  "Highways."  g  2. 

For  offense  against  liqaor  laws,  see  "Intoxica- 
ting Liquors."  g  6. 

On  plea  of  former  acquittal,  see  "Oriminal 
Law,"  g  7. 

I   1.    Jndlolal  Botloo. 

*Conrts  will  take  judicial  notice  that  tiie 
Tennessee  river  is'a  navigable  river.— Ten«U  ▼. 
City  of  Paducah  (Ky.)  310. 

The  Supreme  Court  will  not  take  Jndicial 
notice  that  a  racing  association  has  paid  oTer 
a  certain  fund  for  the  making  of  agricnltmml 
exhibitions  at  the  state  fair  when  no  such  ex- 
hibitions were  held  by  the  associatioD.— Stats 
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ex   inf.    Hadlej  ?.  Delmar  Jockey  Club   (Mo. 
Sup.)  18S. 

i    2.    B«leT*Bcy,  matexlaUty,  aad  eom- 
petoney  ia  Keneral. 

*Ib  an  action  against  a  street  railroad  com- 
pany tor  tlie  killing  of  a  hog,  it  was  proper  to 
admit  evidence  that  the  motorman  remarked  at 
the  time  that  the  hog  jumped  on  the  track  right 
in  front  of  the  car. — Little  Rock  Ry.  ft  Elec- 
tric Co.  T.  Newman   (Ark.)   864. 

*A  statement  of  a  foreman  made  about  an 
hour  after  an  injui"y  to  an  employe  held  not  a 
part  of  the  res  gests. — Martin  t.  South  Coving- 
ton ft  C  St  Ry.  Co.  (Ky.)  571. 

i  3.     Beat  and  ■•oondary  eTld«Bce. 

Certified  copy  of  deed  held  properly  admitted 
In  evidence,  notwithstanding  production  of  orig- 
inal showing  certain  erasures. — Ming  v.  Olster 
(Mo.    Sup.)    898. 

*Where  pleadings  in  a  miit  are  lost,  parol 
evidence  KM  competent  to  show  what  was  in 
controversy. — Latta  v.  Wiley  (Tex.  Civ.  App.) 
433. 

Where  a  contract  for  the  sale  of  land  was 
made  in  duplicate,  parol  evidence  thereof  was 
inadmissible  without  an  effort  to  account  for 
the  nonproduction  of  both  duplicates. — Bryson 
ft  Hartgrove  v.  Boyce  (Tex.  Civ.  App.)  820. 

*A  notice  to  produce  letters  written  by  R.  to 
B.  and  M.  was  insufficient  to  require  the  pro- 
duction of  letters  written  by  R.  to  M. — Birjon 
ft  Hartgrove  v.  Boyce  (Tex.  Civ.  App.)  820. 

Where  a  husband  and  wife  executed  an  instru- 
ment designating  a  homestead,  and  failed,  after 
being  nonfied,  to  produce  the  original  instm- 
ment  of  designation,  a  certified  copy  thereof 
was  admissible  in  evidence. — McGaughey  v. 
American  Nat  Bank  (Tex.  Civ.  App.)  1003. 

{   4.    Admlssians. 

In  an  action  for  breach  of  contract  to  sell, 
a  forthcoming  bond  executed  by  the  seller  in 
a  prior  action  held  admisaible,  in  view  of  Civ. 
Code  Prac  H  216,  258,  on  the  issue  of  the 
amount  of  the  goods  sold.— Tingle  v.  Kelly 
(Ky.)  803. 

'Declaration  of  an  employ6  held  inadmissible 
■a  against  employer. — Sh'elbyville  Water  ft 
Light  Co.  V.  McDade  (Ky.)  668. 

*A  statement  by  a  payee  in  a  note  held  ad- 
missible as  an  admission  against  interest — 
Sullivan  v.  Sullivan  (Ky.)  966. 

*In  an  action  for  breach  of  a  contract  to  de- 
liver cattle,  certain  admissions  and  declarations 
held  admissible. — McKay  v.  Elder  (Tex.  Civ. 
App.)  268. 

Statements  of  a  witness  in  a  suppressed  de- 
position held  not  admissible  without  a  cer- 
tain predicate. — German  Ins.  Co.  v.  Oibba,  Wil- 
son ft  Co.  (Tex.  Civ.  App.)  1068. 

f    6.     DeolAratiOBS. 

On  the  issue  of  a  dedication  to  the  public 
of  land  lying  between  lots  and  blocks  shown  on 
a  town  plat  and  a  lake,  evidence  of  a  declara- 
tion of  the  owner  of  the  land  held  competent 
as  a  declaration  against  interest — Davies  v. 
Epstein  (Ark.)  19. 

In  an  action  against  a  married  woman  on  a 
note,  where  the  defense  was  duress,  it  was 
proper  to  permit  defendant  to  testify  as  to 
threats  made  by  the  payee,  alleged  to  have 
been  communicated  to  ner  by  her  husband. — 
Ditto  v.   Slaughter    (Ky.)    2. 

A  declaration  by  an  employs  held  inadmissible 
as  evidence  in  favor  of  his  einployer. — Shelby- 
ville  Water  ft  Light  Co.  v.  McDade  (Ky.)  668. 


*On  an  issue  as  to  whether  money  given  by  a 
parent  to  a  child  was  an  advancement,  declara- 
tions by  the  parent  made  after  the  gift  are  not 
competent— Hill's  Guardian  v.  Hill  (Ky.)  924: 
Gailbraith  t.  Same.  Id. 

Letters  containing  admissions  by  •  husband 
as  to  the  land  designated  by  him  as  a  home- 
stead out  of  a  larger  tract  were  admissible  in 
evidence  in  a  suit  to  foreclose  a  deed  of  trust 
on  other  land  in  the  same  tract — McGaughey  v. 
American  Nat  Bank  (Tex.  Civ.  App.)  1003. 

fi   6.    Hearsay. 

In  an  action  against  a  carrier  for  negligent 
transportation  of  plaintiff's  hogs,  certain  evi- 
dence held  inadmissible  as  being  a  statement 
made  out  of  court  and  not  under  oath. — Illinois 
Cent  R.  Co.  v.  Holt   (Ky.)   540. 

In  an  action  against  a  carrier  for  delay  in  the 
transportation  of  certain  threshing  machinery, 
certain  evidence  held  inadmissible  as  hearsay. 
— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  r.  Sprolea 
ft   Vines    (Tex.   Civ.   App.)    40. 

Statement  by  defendant  to  witness  that  she 
was  not  married  held  hearsay  on  the  issue  of 
defendant's  coverture. — Sweeney  v.  Taylor  Bros. 
(Tex.  Civ.  App.)  442. 

In  an  action  against  a  carrier  for  damages  to 
a  shipment  of  cattle  owing  to  delay  in  trans- 
portation, the  testimony  of  a  witness  as  to  the 
schedule  time  of  the  railroad  was  not  objec- 
tionable as  hearsay.— Gulf,  C.  ft  S.  F.  By.  Co. 
v.  Funk  (Tex.  Civ.  App.)  1032. 

8    7.    DoonBientarr  eTidanoo. 

In  an  action  a^lnst  a  carrier  for  negligently 
transporting  plaintiff's  hogs,  the  report  of  the 
government  inspector  of  hogs  as  to  their  condi- 
tion at  the  point  of  destination  held  admissible. 
—Illinois  Cent  R.  C!o.  v.  Holt  (Ky.)  540. 

On  an  issue  whether  money  given  by  a  parent 
to  a  child  was  an  advancement,  a  book  of  ac- 
counts held  admissible  to  show  the  amount  of 
the  advancements  and  their  purposes. — Hill's 
Guardian  v.  Hill  (Ky.)  924;  Gaibreath  v. 
Same,  Id. 

An  entry  in  a  book  charging  a  certain  amount 
against  deceased,  exhibited  to  and  approved 
by  him,  held  admissible  against  his  estate. — 
Britian   v.   Fender    (Mo.   App.)    179. 

*Field  notes  of  surveyor  held  admissible  in 
evidence  in  action  of  trespass  to  try  title. — 
Camp  V.  League  (Tex.  Civ.  App.)  1()62. 

f  8.     Parol  or  eztrlnale  orldenee  affect- 
las  wrltlnca- 

In  an  action  on  a  stock  subscription  con- 
tract, parol  evidence  of  fraud  in  the  organiza- 
tion of  the  corporation  and  in  the  execution  of 
the  contract  held  not  objectionable  as  contradict- 
ing the  terms  thereof. — Metropolitan  Lead  ft 
Zinc  Min.  Co.  v.  Webster  (Mo.  Sup.)  79. 

Parol  evidence  that  ash  trees  on  certain 
land  were  all  hollow  at  the  butt  held  inad- 
missible to  explain  or  enlarge  any  of  the  terms 
of  an  ambi^ous  contract  for  the  sale  of  trees 
15  inches  m  diameter. — Strother  ▼.  American 
Cooperage  Co.  (Mo.  App.)  758. 

*In  an  action  (or  specific  performance,  cer- 
tain evidence  held  not  admissible  because  vary- 
ing the  terms  of  a  written  contract — Morrison 
V.  Hazzard  (Tex.  Sup.)  33. 

*In  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  a  tract  of  land,  parts 
of  .  which    were    owned    by    different    persons, 

fiarol  evidence  was  admissible  to  show  the 
ocation  of  each  parceL — Morrison  v.  Hazzard 
(Tex.  Sup.)   33. 


*  Point  annotated.    8««  ayllalma* 
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i   9.    Oplaloa  eTideaoe. 

*In  an  action  against  a  railroad  company 
for  damages  from  a  fire  alleged  to  have  been 
caused  by  sparks  from  a  locomotive,  an  experien- 
ced engineer  may  testify  as  an  expert  as  to  the 
proper  manner  of  handling  an  engine  when  pass- 
ing combustible  material. — St.  Louis,  I.  M.  ft 
S.  Ry.  Oo.  V.  Dawson   (Ark.)   27. 

*In  condemnation  proceedinps,  witness  held 
properly  permitted  to  state  his  opinion   as  to 

rages  caused  by  the  taking  of  right  of  way 
railroad. — Southern  Missouri  ft  A.  By.  Co. 
T.  Woodard  (Mo.  Sup.)  470. 

•A  hypothetical  question  to  an  expert  wit- 
ness must  be  predicated  on  the  evidence. — Root 
T.  Kansas  City  Southern  Ry.  Co.  (Mo.  Sup.) 
821. 

The  opinion  of  a  witness  as  to  the  distance 
within  which  a  cable  car  could  be  stopped  when 
running  at  its  usual  rate  of  speed  held  properly 
excluded  in  the  absence  of  a  showing  that  the 
vitnfess  was  qualified  to  express  an  opinion. — 
Boring  v.  Metropolitan  St.  Ry.  Co.  (Mo.  Sup.) 
655. 

*In  an  action  for  injuries  to  a  person  attempt- 
ing to  board  a  street  car,  statement  of  witness 
Qiat  it  was  the  bell  to  start  the  car  he  heard 
ring  held  not  inadmissible  as  a  conclusion — 
Kohr  T.  Metropolitan  St.  Ry.  0>.  (Mo.  App.) 
1145. 

In  trespass  to  try  title,  testimony  of  a  sur- 
veyor that  meandermgs  would  fit  only  one  par- 
ticular part  of  stream  hM  admissible. — Camp 
T.  League  (Tex.  Civ.  App.)    1062. 

•In  trespass  to  try  title,  expert  surveyor  held 

Sroperly  permitted  to  testify  whether  property 
escribed  in  petition  is  embraced  within  that 
described  in  deeds. — Camp  v.  League  (Tex.  Civ. 
App.)   1062. 

*In  an  action  for  injuries  to  a  passenger, 
evidence  as  to  the  appearance  of  plaintiff  after 
the  accident,  as  to  whether  or  not  he  seemed 
to  be  suffering,  etc.,  held  admissible. — Mullen 
V.  Galveston,  H.  ft  S.  A.  By.  Co.  (Tex.  Civ. 
App.)   1000. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  a  witness  held  qualified  to  testi- 
fy as  to  the  force  with  which  a  coupling  of  cars 
was  made. — Mullen  v.  Galveston,  H.  &  8.  A. 
By.  Co.  (Tex.  Civ.  App.)  1000. 

i  10.    Weight  and  infflolenoy. 

In  garnishment  proceedings  against  an  admin- 
istrator, plaintiff's  failure  to  formally  prove  that 
order  of  distribution  had  been  passed  in  adminis- 
tration proceedings  held  cured  by  garnishee's 
admissions. — Kieman  ▼.  Robertson  (Mo.  App.) 
138. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  (  9. 
Of  impeaching  witness,  see  "Witnesses,"  {  3. 
Of    person    accused    of   crime,    see    "Criminal 

Law,"  (  6. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

EXCEPTIONS. 

For  purpose   of  review,  see   "Criminal   Law," 

Necessity   for  purpose  of  review,  see  "Appeal 
and  Error,"  I  6. 

EXCEPTIONS,  BILL  OF. 

Disqualification  of  jodge  to  settle,  see  "Judges," 

lo  criminal  prosecutions,  see  "(}rimlnal  Law," 

I  29. 
Necessity   for  purpose  of  review,  see   "Appeal 

and  Error,"  |  9. 


{    1.    S«ttl«mmat,  rignjiij;,  wad  Alias. 

Under  Rev.  St.  189971  1679,  where  the  Jndgie 
was  disqualified  to  act  on  an  application  for 
an  extension  of  time  for  filing  the  bill  of  ex- 
ceptions, the  proper  procedure  would  have  beea 
to  have  a  special  judge  elected,  and  mandamus 
does  not  lie  to  compel  the  judge  to  extend  the 
time.— State  ex  rel.  Gallivan  v.  Bradley  (Mo. 
Sup.)  464. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  4. 

For  causing  wrongful  death,  see  "Death,"  I  1. 
For  wrongrnl  ejection  of  passenger,  see  "Oar- 
rieia."  {  9. 

EXCHANGE  OF  PROPERTY. 

Agent's  commission  on  negotiating  a  loan 
on  land  held  not  interest  on  the  loan  within  the 
meaning  of  a  contract  requiring  the  vendee 
of  the  land  to  pay  interest  on  die  loan  after 
a  certain  date. — Wilson  v.  Wilson  (Mo.  App.) 
145. 

•Contract  for  exchange  of  land  for  goods  held 
not  extinguished  by  conveyance  of  the  land  pur- 
suant thereto. — Wilson  v.  Wilson  (Mo.  App.) 
145. 

Provision  of  deed  execnted  parsnant  to  con- 
tract for  exchange  of  properties  held  not  to 
impose  on  the  grantee  the  obligation  of  paying 
a  certain  incumbrance. — ^Wilson  v.  Wilson  (Mo. 
App.)  145. 

Clause  of  deed  modifying  contract  for  exchange 
of  property  so  as  to  impose  certain  obligaUons 
on  the  grantee  held  without  consideration. — 
Wilson  V.  Wilson  (Mo.  App.)  145. 

EXCISE 

Duties,  see  "Internal  Revenue." 
Regulation  of  traffic  in  intoxicating  liquors,  aee 
"Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment":    "Garnishment";    "Judicial 

Sales." 
Exempticma,  see  "Homestead." 

{    1.    Property  snltjeot  to  ezeentiom. 

The  interest  of  a  vendor  in  land  which  has 
been  sold  on  a  credit  and  a  lien  retained  to 
secure  the  payment  of  the  purchase  mone^  k'M 
not  subject  to  levy  and  sale  ander  execution. — 
Rutherford  v.  Mothershed  (Tex.  Civ.  App.) 
1021. 

I   2.    Stay,   qnashinc,   Taeatlac  aiul   re- 
lief acaixut  ezeontion. 

•Irregularities  of  procedure  occurring  prior 
to  a  judgment  will  not  support  a  motion  to 
quash  an  execution. — Harfoert  v.  Durden  (Mo. 
App.)  746. 

A  motion  to  quash  an  execution  because  of 
a  defective  return '  of  publication  of  process 
held  properly  denied  on  proof  conclusively  ea- 
tablisUni  diat  the  process  was  properly  pab- 
llshei— Harbert  v.  Durden  (Mo.  App.)   746. 

I   3.     Sale. 

•A  bona  fide  purchaser  under  an  unrecorded 
deed  is  protected  against  the  claim  of  an  execu- 
tion creditor  of  the  vendor  subsequently  pur- 
chasing the  premises  at  the  execution  sale 
with  notice  of  the  purchaser's  righta. — ^Moore 
V.  FarU  (Ey.)  692. 


•  Point  aaiaotatail.    See  syllalraa. 
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EXECUTIVE  POWER. 

See  "Constltntional  Law,"  |  1. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribation" ;    "Wills." 

Administrator  aa  party  to  proceedings  to  re- 
vive judgment,  see  "Judgment,"  i  7. 

Documentarv  evidence  of  claim  against  estate, 
see  "Bvidence,"  i  7. 

ESffect  of  administration  on  limitation,  see 
"Limitation  of  Actions,"  i  2. 

Garnishment,  see  "Garnistiment,"  |  1. 

Instructions  in  general  in  actions  by  or  against, 
see   "Trial,"   f  6. 

Limitation  of  actions  on  claim  against  decedent's 
estate,  see  "Limitation  of  Actions,"  I  2. 

Repeal  of  laws  relatinc  to  Insolvent  estates,  see 
'Statutes,"  i  3. 

Review  in  proceedings  on  claim  against  de- 
cedents' estate  as  dependent  on  issues  and 
qnestions  in  lower  court,  see  "Appeal  and  Er- 
ror," i  4. 

Right  of,  to  maintain  action  on  note,  we  "Bills 
and  Notes,"  {  S. 

Testamentary  trustees,  see  "Trusts." 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  g  1. 

Trover  by  or  against,  see  "Trover  and  Con- 
version," t  1. 

I    1.    Appoiatmeut,     guUAo^tloii,      amd 


tf 


•Shannon's  Code,  (  3955,  held  to  apply  to 
time  for  appointment  of  administrators  de  bonis 
non  as  well  as  original  administrators. — Gal- 
latin Tarnpike  Co.  v.  Puryear  (Tenn.)  763. 

Persons  sned  by  one  acting  as  administrator 
de  bonis  non  under  authority  of  county  court 
held  entitled  to  sue  to  revoke  administration 
on  ground  that  letters  were  granted  after  time 
limited  by  statute. — Gallatin  Turnpike  Co.  v. 
Puryear  (Tenn.)  763. 

*Where  estate  was  administered,  and  final 
settlement  made  in  1895,  appointment  of  ad- 
ministrator de  bonis  non  in  1901  held  not  au- 
thorised.— ^Turner  v.  Wallace   (Tex.  Sop.)   81. 

S  2.     Assets,  •ppralssl,  amd  iwrvnto/rf. 

*Proper  parties  to  bring  an  action  on  an  in- 
junction bond  restraining  defendant  from  remov- 
ing timber  from  land  determined  in  action  after 
death  of  such  defendant.  (Civ.  Code  Prac  J 
24).— Miller  v.  Smythe  (Ky.)  964. 

I  3.  Allowaaoes  to  siittItIiis  wife,  hus- 
band, or  children. 
Rev.  St  1890,  H  105-107,  109,  111,  relating 
to  property  distribatable  to  a  widower  in  case 
of  the  death  of  his  wife  intestate,  held  not  to 
apply  to  the  estate  of  a  wife  who  died  tes- 
tate.—Black  V.  Brittain  (Mo.  App.)  600. 

I  4.    Allowanoe  nnd  pajment  of  olalms. 

*The  requisites  of  demands  filed  against  a 
decedent's  estate,  prescribed  by  Rev.  St  1899,  8 
188,  held  jurisdictional,  and  must  be  substanti- 
ally complied  with. — Britian  v.  Fender  (Mo. 
App.)  179. 

Claimant's  cause  of  action  against  a  decedent's 
estate  held  in  asmimpsit  for  money  had  and  re- 
ceived, and  not  on  certain  notes,  and  hence 
claimant  was  not  required  by  Rev.  St  1899, 
i  188,  to  set  out  the  notes  in  bis  statement 
of  the  claim. — Britian  v.  Fender  (Mo.  App.) 
179. 

*A  claim  against  a  decedent's  estate  held  to 
•nfflciently  state  the  nature  of  the  claim,  as 
required  by  Rev.  St  1899,  (  188.— Britian  v. 
Fandnr  (Mo.  App.)  179. 


(  5.     Distribution  of  estate. 

Under  Ky.  St.  1903,  §  3848,  payment  of  legacy 
by  executor  nnder  order  of  court  held  valid, 
though  provision  of  will  authorizing  it  was 
afterwards  set  aside. — Trustees  of  Home  for 
Poor  Catholic  Men  v.  Coleman  (Ky.)  342; 
Coleman  v.  Amiss'  Bx'r,  Id. 

{  6.     Bales  and  eonveyanoca  nnder  order 
of  oonrt. 

Sale  of  claim  in  favor  of  decedent's  estate, 
under  order  of  court  having  Jurisdiction,  held 
not  to  be  set  aside  In  absence  of  fraud  pro- 
curing order. — Dorsey  v.  Connerly  (Ark.)  7T1. 

{   T.    Aotlons. 

In  an  action  against  an  executor  for  personal 
services  rendered  decedent,  evidence  of  apprais- 
ers as  to  what  they  foand  in  the  kitchen  and 
larder  something  like  a  month  after  decedent 
died  was  not  admissible. — McGrew's  Ex'r  t. 
O'DonneU  (Ky.)  301. 

In  an  action  against  an  executor  for  personal 
services  rendered  to  decedent,  allegations  as  to. 
the  amount  of  decedent's  estate  were  immaterial, 
and  should  have  been  stricken  out  on  motion. — 
McGrew's  Ex'r  v.  O'DonneU  (Ky.)  301. 

*Action  in  which  it  was  sought  to  charge 
executor  personally  with  amount  of  legacy 
paid  by  him  held  barred  by  laches. — Trustees 
of  Home  for  Poor  Catholic  Men  v.  Coleman 
(Ky.)  342;    Coleman  v.  Amiss'   Ex'r,  Id. 

Administrator  held  not  liable  as  for  conver- 
sion of  certain  property  used  and  disposed  of 
by  his  testator. — White  v.  Blankenbeckler  (Mo. 
App.)  503. 

EXEMPLARY  DAMAGES. 

Instructions  In  general  as  to,  see  "Trial,"  {  3. 

EXEMPTIONS. 

See  "Homestead." 

EXPERT  TESTIMONY. 

In  civil  actions,  see  'Evidence,"  {  9. 

EXPLOSIVES. 

Explosion  as  cause  of  loss  under  insurance  pol- 
icy, see  "Insurance,"  {  11. 

Liens  for  explosives  furnished  in  railroad  con- 
struction, see  "Railroads,"  $  4. 

EXPRESS  COMPANIES. 

As  employers,  see  "Master  and  Servant,"  {  7. 
Express  messenger  as  passenger,  see  "Carriers," 

H4.  7. 
Sales  of  liquor  by,  see  "Intoxicating  Liquors," 

S  4. 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  REPRESENTATIONS. 

Inducing  partnership  agreements,  see  "Part- 
nership,'^ M  1.  2. 

FALSE  SWEARING. 

See  "Perjury." 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  "Removal  of 
Causes,"  g  1. 


*  Point  aaaotatod.    8«o  syllabus. 
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FEES. 

Of  attorney.  «ee  "Attorney  and  Client,"  |  2. 

FEE  SIMPLE. 

Creation  by  will,  see  "WUls,"  {  3. 

FELLOW  SERVANTS. 

See  "Master  and  ServanC  i  ^ 

FENCES. 

Railroad  fences,  see  "Railroads,"  {  2. 

♦Under  Pen.  Code  1896,  arts.  796,  797,  the 
removal  by  a  landowner  of  his  fence  to  another 
location  so  as  not  to  separate  it  from  the  fence 
of  the  adjoining  proprietor  is  not  an  offense. — 
Camp  y.  State  (Tex.  Cr.  App.)  845. 

FERRIES. 

Parties  on  appeal  in  proceedings  for  granting 
license  to  operate,  see  "Appeal  and  Error,"  {  3. 

FILING. 

BUI  of  exception,  see  "Exceptions,  Bill  of,"  f  1. 

Criminal  information  or  complaint,  see  In- 
dictment and  Information,"  {  2. 

Indictment  or  presentment,  see  "Indictment 
and  Information,"  {  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  S  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  g  15. 
Special  findings  by  jury,  see  "Trial,"  {  13. 

FINES. 

Appellate  jurisdiction  as  dependent  on  amount 
of  fine,  see  "Criminal  Law,"  {  27. 

FIRE  INSURANCE. 

See    "Insurance." 

FIRES. 

1   by 
roads,"  jf  lO: 

Expert  testimony  in  action  for  injuries  caused 
by,  see  "Evidence,"  f  9. 

Liability  of  water  company  for  insufficient 
water  supply,  see  "Waters  and  Water  Cour- 
ses," i  S. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Recovery  of  demised  premises,  see  "Landlord 
and  Tenant,"  {  6. 

g    1.    ClvU  UabUlty. 

•Under  Shannon's  Code,  {  5093,  the  action 
of  unlawful  detainer  will  not  lie  against  one 
who  entered  under  a  conveyance  from  a  tenant 
by  curtesy. — Shepperson  v.  Burnette  (Tenn.) 
762. 

*  Point  Miaotated.    See  syllalras. 


FORECLOSURE 

Of  Hen.   see   "Mechanics'   Uens,"   i  1. 
Of  mortgage,  see  "Mortgages,"  i  8. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  B. 

FORFEITURES. 

Of  compensation  of  insnrance  agent,  see  'in- 
surance," I  3. 

Of  franchise,  see  "Corporations,"  {  4. 

Of  insurance,  see  "Insurance,"  4  9. 

Of  rights  in  public  lands,  see  "Public  Lands," 
(  3. 

FORGERY. 

Admissions  as  evidence,  sea  "Criminal  Law," 

»11. 
Competency  of  evidence,  see  "Criminal  Law," 


"Criminal  Law,"  f  23. 
"Criminal  Law,"   { 


Conduct  of  jury,  see 

Former  jeopardy,  see   "Uriminal   Law,"   i  5. 
Of  deed  as  affecting  its  reception  in  evidence, 
see  "Trial,"  I  8. 

In  a  prosecution  for  forgeiy,  charge  authoriz- 
ing conviction  of  uttering  a  forged  instrument 
held  erroneous  under  the  indictment  and  proof. 
— Crossland  v.  State  (Ark.)  776. 

In  a  prosecution  for  forgery,  certain  evidence 
should  have  been  admitted  in  support  of  defend- 
ant's theonr  of  the  rightfulness  of  his  posses- 
sion and  indorsement  of  the  forged  instrnment. — ■ 
Crossland  v.  State  (Ark.)  776. 

An  indictment  for  forgery  of  an  Indorsement 
on  a  note  or  check  must  set  out  the  indorsement 
together  with  such  averments  as  will  make  the 
oiTense  affirmatively  appear. — Crossland  v.  State 
(Ark.)  776. 

*An  indorsement  of  a  note  or  check  need  not 
be  set  out  in  an  indictment  for  forgery  of  the 
note  or  check. — Crossland  v.  State  (Ark.)  776i. 

♦Indictment  for  forgery  should  set  forth  the 
instrument  foiled  according  to  its  tenor. — Ooss- 
land  V.  State  (Ark.)  776. 

*An  indictment  for  forgery,  alleging  that 
accused  forged  a  note  with  Intent  to  defrand  a 
bank,  held  good,  without  averring  what  he  in- 
tended to  defraud  the  bank  of.— Taylor  y.  Com- 
monwealth  (Ky.)  292. 

FORMER  ADJUDICATION. 

See  "Judgment,"  H  6,  6,  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  (  5. 
Plea  of  former  acquittal,  see  "Criminal  Law," 

§  7. 
Prohibition    against    criminal    prosecution    on 

round  of  former  jeopardy,  see  "Prohibition," 
L 

FORMS  OF  ACTION. 

See  "Action  "  $  1 ;   "Ejectment" :   "Replevin"  ; 
"Trespass,*'  }  1 ;  "Trover  and  Conversion." 

FRANCHISES. 

Forfeiture,  see  "Corporations,"  (  4. 
Quo  warranto  to  prevent  exerciae  of,  see  "Qno 
Warranto." 
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FRAUD. 

See  "Fraudulent  ConveyanceB." 

As  an  equitable  defense  in  an  action  at  law, 
see  "Action,"  S  1. 

Construction  and  operation  of  contracts  in  ac- 
tions for  fraud,  see  "Contracts,"  {  2. 

Conveyances  in  fraud  of  dower,  see  "Dower," 

«  1- 

In  bringing  suit  for  delinquent  taxes  as  affect- 
ing title  of  purchaser  at  tax  sale,  see  "Taxa- 
tion," i  6. 

Instructions  in  general  in  actions  for,  see 
"Trial."  S§  6,  9. 

By  particular  claua  of  pertont. 

See  "Attorney  and  Client,"  {  1;  "Landlord  and 
and  Tenant,"  8  1 ;  "Principal  and  Agent,"  i  2. 
Insurance  agent,  see  "Insurance,"  f{  8,  10. 
Partners,  see  "Partnership,"  gg  1,  2. 

In  portteular  cUuse»  of  conveyancet,  contracts, 

or  transactions. 
See  "Insurance."  M  8,  10;    "Judgment,"  }  8; 

"Partnership,*  jj  1,  2. 
Adjustment  of  loss  under  insurance  policy,  see 

"Insurance,"  {  14. 
Leases,  see  "Landlord  and  Tenant,"  {  1. 
Procuring  release,  see  "Release,"  {  1. 
Sales  of  land,  see  "Vendor  and  Purchaser,"  {  1. 

ParHeular  remedies. 

Setting  aside  Judgment,  see  "Judgment,"  {  3. 

I    1.   Deoeptiom  ooastltiitliiK  fr«ud,  and 
UaftmtT  tboMf  or. 

'Representation  that  a  body  of  ore  through 
which  a  drill  hole  has  been  made  is  pay  ore 
%eld  a  mere  expression  of  opinion,  for  which 
action  for  fraud  and  deceit  will  not  lie. — Brown 
V.  South  Joplin  Lead  &  Zinc  Min.  Co.  (Mo. 
Snp.)  699. 

Representations  inducing  defendant  to  oiter 
into  a  iwrtnership  agreement  held  made  as  a 
matter  of  fact,  so  that  defendant  was  entitled 
to  rely  on  them.— Caplen  v.  Cox  (Tex.  Civ. 
App.)   1048. 

S  2.     Actions. 

In  an  action  for  fraud  and  deceit  in  inducing 
plaintiff  to  sell  shares  of  stock,  evidence  con- 
sidered, and  held  that  the  question  of  fraud 
was  for  the  jury. — McDonough  v.  Williams 
(Ark.)  783. 

•In  an  action  for  fraud  and  deceit  alleged 
to  have  been  practiced  by  defendant  upon  plain- 
tiff in  the  purchase  of  shares  of  stock  from  the 
latter,  the  measure  of  damages  would  be  the 
difference  between  the  price  paid  to  plaintiff 
for  his  stock  and  the  actual  value  thereof  at 
the  time  if  the  latter  exceeded  the  former. — 
McDonough  v.  Williams  (Ark.)  783. 

♦Performance  of  an  executory  contract  of  sale 
induced  by  fraud  of  which  the  vendor  had  knowl- 
edge held  to  bar  an  action  for  damH^es  for 
the  fraud. — McDonough  v.  Williams  (Ark.)  783. 

In  an  action  for  fraud  and  deceit  alleged  to 
have  been  practiced  by  defendant  upon  plain- 
tiff in  the  purchase  of  shares  of  stock  from 
plaintiff,  evidence  was  admissible  to  show  the 
value  of  the  property  sold  at  the  time  of  the 
sale. — McDonough   v.   Williams    (Ark.)    783. 

•In  an  action  for  damages  for  false  repre- 
sentations in  the  sale  of  stock,  the  measure  of 
damages  was  the  difference  between  the  value 
of  the  stock  of  the  company  in  its  actual  fi- 
nancial condition  at  the  time  and  its  value  had 
the  company  been  in  the  condition  represented. 
—Drake  v.  Holbrook  (Ky.)  297. 

*In  an  action  for  damages  for  fraudulent 
representations   in   a   sale   of   corporate  stock 

'Point  annotated. 


to  plaintiff,  instructions  heU  sufficient.— Drake 
V.  Holbrook  (Ey.)  297. 

FRAUDS,  STATUTE  OF. 

Requirements  of,  as  affecting  trust,  see  "Trnsta," 
§  1. 

{    1.    Real  property   and  estates  and  in- 
terests tliertin. 

•An  oral  contract  to  devise  land  In  considera- 
tion of  services  rendered  held  within  the  statute 
of  frauds.— Goodloe  v.  Ooodloe  (Tenn.)  767. 

•An  oral  contract  to  lease  premises  for  a 
term  of  five  years  is  within  the  statute  of 
frauds. — Pinto  t.  Rintleman  (Tex.  Civ.  App.) 
1003. 

•A  parol  agreement  fixing  the  boundary  line 
between  two  lots  as  the  center  of  a  party  wall, 
acquiesced  in  for  16  years,  held  not  within 
the  statute  of  frauds. — Roberts  v.  Fellman  Dry 
Goods  Co.  (Tex.  Civ.  App.)  1060. 

I  S.    Sales  of  goods. 

•In  an  action  for  the  price  of  a  beet  sieer, 
facta  held  insufficient  to  establish  a  delivery  and 
receipt  by  defendant  sufficient  to  satisfy  the 
statute  of  frauds. — Sotham  v.  Weber  (Mo.  App.) 
181. 

g   3.    Operation  and  effect  of  statute. 

•A  fully  performed  oral  contract  to  convey 
land  is  not  within  the  statute  of  frauds. — 
Welch  V.  Mann.  (Mo.  Sup.)  98. 

Partial  performance  of  a  parol  contract  to 
devise  land  in  consideration  of  services  held 
not  to  relieve  the  contract  from  the  application 
of  the  statute  of  frauds. — Qoodloe  v.  Goodloe 
fTenn.)   767. 

FRAUDULENT  CONVEYANCES. 

g    1.    Transfers  and  transactions  invalid. 

•A  voluntary  conveyance  from  a  brother  to 
a  sister  is  not  fraudulent  as  to  a  subsequent 
creditor  of  the  grantor  unless  actual  fraud 
is  shown. — Hunt  v.  Nance  (Ky.)  6. 

•That  the  grantor  in  a  voluntary  conveyance 
is  indebted  at  the  time  does  not  render  the 
conveyance  fraudulent,  if  after  the  conveyance 
he  still  had  ample  means  to  pay  his  debts. — 
Welch  V.  Mjinn  (Mo.  Sup.)  98. 

•A  voluntary  conveyance  from  hnsband  to 
wife  will  not  be  set  aside  at  the  suit  of  a 
creditor  of  the  husband,  unless  the  husband 
was  indebted  at  the  time  the  conveyance  was 
made,  or  later  became  insolvent  from  causes 
existing  at  that  time,  or  executed  the  con- 
veyance to  withdraw  the  property  from  the 
hazard  of  a  contemplated  business  venture. — 
Welch  V.  Mann  (Mo.  Sup.)  98. 

g   8.    Remedlea  of  oreditora  and  porehas- 
ers. 

In  a  proceeding  by  a  judgment  creditor  to 
recover  land  conveyed  by  the  judgment  debtor 
before  the  cause  of  action  resulting  in  the 
judgment  arose,  evidence  held  insufficient  to 
show  that  the  judgment  debtor  had  the  crea- 
tion of  the  debt  evidenced  by  the  judgment 
in  contemplation  at  the  time  of  the  conveyance. 
— Hunt  V.  Nance  (Ky.)  6. 

•That  a  grantor  executed  a  deed  for  a  fraudu- 
lent purpose  held  not  to  affect  his  subsequent 
creditors. — Collings  v.  Ceilings  (Ky.)  577. 

In  a  suit  to  set  aside  a  voluntary  conveyance 
as  fraudulent,  a  certain  indebtedness  of  the 
grantor  held  to  have  accrued  at  the  time  he 
assumed  a  contingent  liability, (and  not  at  the 

See  syllabns. 
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time  the  liability  became  fixed. — Welch  t.  Mann 
(Mo.  Sap.)  98. 

A  conveyance  from  husband  to  wife  in  exe- 
cntion  of  an  unenforceable  parol  promise,  made 
before  marriage,  will  not  be  set  aside  at  the 
sait  of  a  creditor  of  the  husband  who  be- 
came such  after  the  conveyance. — Welch  v. 
Mann  (Mo.  Sup.)  98. 

While  a  judgment  creditor  has  a  right  to 
enforce  bis  judgment  by  levy  on  and  sale  of 
property  held  by  a  grantee  of  the  judgment 
debtor,  and  then  sue  to  set  aside  the  conveyance, 
the  better  practice  is  to  first  sue  to  set  aside 
the  conveyance. — Welch  v.  Mann  (Mo.  Sup.)  98. 

The  fact  that  at  the  time  of  a  voluntary  con- 
veyance a  corporation  in  which  the  grantor 
owned  nearly  all  the  stock  was  insolvent  held 
not   to  show  that  the  grantor  was   unable  to 

Say  his  personal  debts. — Welch  ▼.  Mann  (Mo. 
np.)  9a 

FREIGHT. 

See  "Carriers,"  {  2. 

GAMING. 

Forfeiture  of  corporate  franchise  for  maintain- 
ing  race  course  for  gambling,  see  'Corpora- 
tions," i  4. 

Former  jeopardy,  see  "Criminal  Law,"  {  5. 

Gaming  by  infant,  see  "Infants,"  $  1. 

MnnicQ)al  regulation,  see  "Municipal  Corpora- 
tions," 8  &  ••  i~ 

Power  of  corporation  to  sell  i>ools  and  book 
bets  on  horse  races,  see  "Corporations,"  I  3. 

Prohibition  against  prosecution  of  police  for 
interference  with  racing  association,  see  "Pro- 
hibition," g  1. 

Title  of  statutes,  see  "Statutes,"  {  2. 

I   1.     Oaaililliis   eontrsots   and   traiuso« 
tloas. 

Acts  1895,  p.  8,  g  40,  appropriating  money 
received  by  the  state  from  pool  selling  and  book 
making,  held  to  estop  the  state  to  deny  the 
validity  of  Rev.  St.  1899,  g  7419,  and  to  for- 
feit the  franchise  of  a  corporation  because  en- 
gaged in  such  business. — State  ex  inf.  Hadley 
v.  Delmar  Jockey  Club  (Mo.  Sup.)  186. 

I   2.    CrlaUnal  responsibility. 

In  a  prosecution  for  setting  up  a  gambling 
device,  certain  evidence  held  competent  to  show 
that  a  certain  table  was  a  gambling  device. — 
City  of  Mexico  v.  Harris  (Mo.  App.)  506. 

'Certain  complaint  for  violation  of  city  ordi- 
nance relative  to  f;ambling  devices  Add  suffi- 
cient against  a  motion  to  quasb.^Mty  of  Mexi- 
co V.  Harris  (Mo.  App.)  505. 

Certain  municipal  ordinance  relative  to  setting 
up  gambling  devices  held  directed  against  own- 
ers, proprietors,  or  mere  occupants  of  prem- 
ises in  which  such  devices  are  set  up. — -Citj  of 
Mexico  V.  Harris  (Mo.  App.)  606. 

An  indictment  held  not  to  authorize  a  con- 
viction for  exhibiting  a  banking  game. — ^Wag- 
goner y.  State  (Tex.  Cr.  App.)  38. 

*It  is  no  offense  to  play  a  game  with 
dice  at  a  private  residence. — ^Waggoner  y.  State 
(Tex.  Cr.  App.)  38. 

In  a  prosecution  for  gaming,  evidence  held  not 
sufficient  to  support  a  conviction. — Abies  t. 
State  (Tex.  Cr.  App.)   414. 

'Evidence  held  insufficient  to  support  a  con- 
viction for  gaming  at  a  private  residence. — 
Spencer  v.  State  (Tex.  Cr.  App.)  847. 


lilvidence  held  insufficient  to  sustain  a  con- 
viction of  gaming. — Handy  y.  State  (Tex.  Cr. 
App.)  848. 

*  House  occupied  onl^  by  two  boys  held  not 
a  private  residence  within  the  gaming  law. — 
McCoUnm  v.  State  (Tex.  Cr.  App.)  848. 

Facta  held  not  to  show  accused  guilty  of 
exhibiting  a  gaming  table  and  bank  unless  he 
knew  and  acquiesced  in  the  custom  of  betting 
the  table  fees. — ^Berry  v.  State  (Tex.  Cr.  App.) 
1081. 

On  a  trial  for  exhibiting  a  gaming  table, 
evidence  held  insufficient  to  support  a  convic- 
tion.—Moore  V.  State  (Tex.  Cr.  App.)  1082. 

Evidence  held  to  warrant  a  conviction  for 
exhibiting  a  gaming  table. — Moore  T.  State 
(Tex.  Cr.  App.)  1083. 

GARNISHMENT. 

See  "Attachment" ;    "Execution," 

Against  corporation,   see   "Corporations,"  f  3. 

Conclusions  in  answer  of  garnishee,  see  "Plead- 
ing," S  1. 

Reversal  of  judgment  on  appeal  or  error,  see 
"Appeal  and  Error,"  g  20. 

Sufficiency  of  evidence  in  general,  see  "Evi- 
dence," f  10. 

Waiver  of  defects  in  pleading,  see  "Pleading," 
§7. 

f    1.    FersmM    and    property    snbjeot   t« 
CAralslunoat. 

Where  an  order  of  attachment  was  served 
on  executor  after  compromise  of  will  contest, 
interest  of  legatee  held  subject  to  attachment 
only  to  amount  received  under  compromise. — 
Murphy  y.  Whitesides  (Ky.)  5. 

Under  Rev.  St  1899,  |  3435,  administrator 
held  personally  subject  to  garnishment  by  cred- 
itor of  distributee  after  order  of  distribution 
has  been  passed. — Kierman  v.  Robertson  (Mo. 
App.)  138. 

g  a.    ProoeedlmES  to  proevre. 

Under  Rev.  St.  1895,  art.  1579,  held  that  an 
erroneous  recital  in  an  affidavit  for  Garnish- 
ment might  be  disregarded  as  a  clerical  error. 
— B^rst  Nat.  Bank  v.  Brown  (Tex.  Civ.  App.) 
1052. 

g   3.    Uea  of  KunlsltBieBt  and  liability 
of  camlsheo. 

Order  of  attachment  served  only  on  execu- 
tion defendant  held  not  to  create  lien  on  prop- 
erty in  hands  of  third  persons. — Murphy  ▼. 
Whitesides  (Ky.)  5. 

The  garnishment  of  funds  in  the  hands  of 
a  garnishee  for  a  certain  amount  does  not 
authorize  him  to  withhold  from  the  defendant 
a  greater  amount,  though  he  knows  that  the 
judgment  was  for  a  greater  sum  than  Ae 
amount  named. — Murphy  y.  Whitesides  (Ky.)  5. 

GENERAL  AVERAGE. 

See  •Shipping,"  {2. 

GIFTS. 

Charitable  gifts,  see  "Charities.'* 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Specific 

Performance,    g  1. 
Of  purchaser,  see  "Sales,"  |  4;    "Vendor  and 

Purchaser,'    g  6. 


*Polat  aanotated.    See  syllabwa. 
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GOOD  WILL 

AnrtgnabiUt7  of,  nee  "Assignments,"  {  1. 
Contract  for  sale  of,  as  in  restraint  of  trade, 

see  "Contracts,"  §  1. 
Nominal  damages  for  breach  of  contract  for  sale 

of,  see  "Damages,"  f  1. 

Sellers  of  partnership  business  inclading  good 
will,  under  agreement  not  to  re-engage  in  such 
bostness,  held  not  released  from  their  obliga- 
tion.— Bradford  &  Carson  t.  Montgomery  Fur- 
nitare  Co.  (Tenn.)  1104. 

Sellers  of  business  and  good  will  held  en- 
titled to  maintain  action  on  note  for  value  of 
good  will,  notwithstanding  breach  of  contract 
not  to  re-engage  in  business. — Bradford  ft  Car- 
son T.  Montgomery  Furniture  Co.  (Tenn.)  1104. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Mandamus  to  compel  setting  aside  order  direct- 
ing   the   tatting    of    testimony   before   grand 
jury,  see  "Mandamus,"  §  1. 

Under  Or.  Code  Prac.  S  110,  the  court  held 
to  have  no  authority  to  direct  a  stenoftrapher 
to  take  the  testimony  before  the  grand  jury. — 
Commonwealth  T.  Berry  (Ky.)  936. 

GRANTS. 

Of  public  lands,  see  "Public  I^nds." 

GUARANTY. 

See  "Indemnity." 

I   1.    SeanlsltM  and  Talldltj. 

Parties  signing  contract  whose  names  do  not 
appear  in  body  of  contract  held  bound  as  guar- 
antors.— Bos-v^orth  V.  Pearce  (Ky.)  277. 

GUARDIAN  AD  LITEM. 

Of  infant,  see  "Infants."  }  2. 

Of  insane  person,  see    Insane  Persons,"  {  2. 

GUARDIAN  AND  WARD. 

Clnardlan  ad  litem,  see  "Infants,"  {  2;  "Insane 
Persons,"  i  2. 

I   1.    Onstody  and  oare  of  ward's  person 
and  estate. 

*Where  a  guardian  acted  in  good  faith  in 
the  purchase  of  a  note,  and  exercised  reason- 
able care,  she  was  not  liable  for  failure  to 
railize  on  the  note  the  amount  expected  at  the 
time  of  its  purchase. — Henderson  t.  Lightner 
(Ky.)  94S. 

Undo-  Rev.  St.  1899,  {  3504,  a  curator  held  to 

have  no  power,  even  with  the  approbation  of 
the  court,  to  mortgage  his  ward's  land  to 
obtain  money  to  satisfy  a  pre-existing  Incum- 
brance.—Capen  V.  Garrison  (Mo.  Sup.)  368. 

I  2.     Sales  and  oonTeyanoos  ander  order 
of  oonrt. 

Certain  errors  in  certificate  of  appraisement, 
order  approving  sale,  and  curator's  deed,  held 
merely  clerical  and  subject  to  correction. — Metz 
V.  Wright  (Mo.  App.)  1125. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Brror,"  SS 

16-ia 
In  criminal  orosecutions,  see  "Criminal  Law," 

I  80;    "Homicide,"  }  10. 


HEARSAY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  |  6. 

HEIRS. 

See  "Descent  and  Distribution." 


HIGHWAYS. 

See  "Municipal  CorporaUons,"  H  7,  8;  "Navi- 

fable   Waters,"  S   1;    "Tumpilces  and  Toll 
toads." 
Accidents    at    railroad    crossings,    see    "Rail- 
roads," S  7. 
Instructions  in  general  in  actions  for  injuries 

from  defects  in,  see  "Trial,"  K  6,  7,  9. 
Pleading  damages  in  action  for  obstruction,  see 
"Damages,"  f  5. 

f  1.     Establlslunent,  alteration,  and  dls- 
oontlnnanoe. 

*The  public  character  of  a  road  does  not 
turn  on  the  quantity  of  travel  if  the  thorough- 
fare is  open  and  in  use  by  all  having  occasion 
to  go  over  it. — Dow  v.  Kansas  City  Southern 
By.  Co.  (Mo.  App.)  744. 

*The  use  of  a  road  by  the  public  for  more 
than  10  years  establishes  it  as  a  public  high- 
way by  adverse  use. — Dow  v.  Kansas  City 
Southern  By.  Co.  (Mo.  App.)  744. 

*On  issue  as  to  whether  a  road  was  a  public 
highway,  the  fact  that  it  had  never  been  work- 
ed by  the  county  was  an  immaterial  circum- 
stance where  it  appeared  that  the  public  had 
used  the  road  for  over  10  years. — Dow  v.  Kan- 
sas City  Southern  By.  Co.  (Mo.  App.)  744. 

I   2.   Recnlation  and  use  for  travel. 

'Equity  has  cognizance  of  an  action  to 
restrain  one  from  obstructing  streets  and  alleys 
upon  which  plaintiff's  lots  and  blocks  abut. — 
Dickinson  v.  Arkansas  City  Imp.  Co.  (Ark.)  21. 

*A  railroad  company  obstructing  a  public 
highway  held  liable  to  prosecution  for  maintain- 
ing a  nuisance,  notwithstanding  Ky.  St.  1903, 
{  4335. — Commonwealth  ▼.  lUinois  Gent  R. 
Co.  (Ky.)  944. 

*The  unauthorized  exaction  of  tolls  on  a 
public  highway  is  a  public  nuisance,  the  con- 
tinuance of  which  will  be  restrained  by  in- 
junction at  the  suit  of  the  state  on  the  rela- 
tion of  the  prosecuting  attorney  of  the  county. 
— State  ex  rel.  .Tump  v.  Louisiana,  B.  O.  & 
A.  Gravel  Road  Co.  (Mo.  App.)  15a 

On  a  prosecution  for  obstructing  a  public 
road,  evidence  held  insufficient  to  show  that 
the  obstruction  was  willful. — Isham  t.  State 
(Tex.  Cr.   App.)  808. 

On  a  prosecution  for  obstructing  a  public 
road,  the  refusal  of  instructions  as  to  the 
statutory  requirements  on  the  establishment  of 
a  road  held  error. — Isham  y.  State  (Tex.  Cr. 
App.)  808. 

On  a  prosecution  for  obstructing  a  public 
road  held,  that  the  testimony  of  a  certain 
witness,  that  the  road  was  a  public  road  wlen 
defendant  was  alleged  to  have  obstructed  it, 
was  incompetent. — Isham  v.  State  (Tex.  Cr. 
App.)  808. 

•Where  plaintiff  was  injured  by  an  obstruc- 
tion in  a  roadway  negligently  placed  there  by 
defendant  railroad  company,  knowing  that  the 
way  was  commonly  used  by  the  public.  defep(> 
ant  was  liable  whether  the  roadway  was  u  pub^s« 
highway  or  not — San  Antonio  &  A.  P.  Ry.  Oo. 
V.  Wood  (Tex.  Civ.  App.)  259. 


*  Point  annotated.    See  STllabns. 
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HOLIDAYS. 


See  "Bnaday." 


HOMESTEAD. 

Best   and   secontlary   evidence   of  designation 

of,  see  "Evidence/'  t  3. 
Review  of  findings  in  general  as  to  good  faith 

in  designating  homestead,  see  "Appeal  and 

Error,"  i  15. 

{   1.    Nature,  a««iilaitloa,  and  extent. 

A  homestead  may  be  designated  npon  mort- 
gaged land.— McGaughey  v.  American  Nat. 
Bank  (Tex.  Civ.  AppO  1003. 

The  head  of  a  family,  residing  on  a  tract 
of  more  than  200  acres  of  rural  land,  may  des- 
ignate a  200-acre  tract  therefrom  as  a  home- 
stead.— McGangbey  ▼.  American  Nat  Bank 
(Tex.  Civ.  App.)  1003. 

Evidence  held  to  authorize  a  finding  that  cer- 
tain land  was  impressed  with  a  nomestead 
character. — McGaugney  v.  American  Nat.  Bank 
(Tex.    Civ.    App.)    1003. 

Under  Sayles'  Rev.  Civ.  St.  1897,  arts.  2403- 
2405,  a  husband  may  designate  a  homestead 
without  the  knowledge  of  his  wife,  and  she 
need  not  Join  in  the  instrument  of  designation. 
— ^McGaughey  v.  American  Nat  Bank  (Tex. 
Civ.  App.)  1003. 

*A  family  composed  of  a  man  and  his  il- 
legitimate daughter  may  assert  homestead 
rights. — Rutherford  T.  Mothershed  (Tex.  Civ. 
App.)  1021. 

i   2.    Transfer  or  Inemnbramee. 

*A  homestead  is  subject  to  an  actual  bona 
fide  sale.— Johnston  v.  Fraser  (Tex.  Civ.  App.) 
49. 

Land  embraced  within  a  deed  of  trust,  which 
was  used  aa  a  homestead  at  the  time  of  the 
execution  of  the  deed,  was  not  subject  to  the 
mortgage  lien. — McGaughey  v,  American  Nat 
Bank  (Tex.  Civ.  App.)  Km. 

Recital  in  deed  of  trust  held  not  to  estop 
grantor's  wife  from  claiming  land  as  a  home- 
stead.— McGaughey  v.  American  Nat  Bank 
(Tex.  Civ.  App.)   1003. 

HOMICIDE. 

Argument  of  counsel,  see  "Criminal  Law,"  i  19. 
Confessions,  see  "Criminal  Law,"  |  15. 
Continuance,  see  "Criminal  Law,"  g  10. 
(Jonviction    of    offense   included    in    charge    of 

homicide,  see  "Indictment  and  Information," 
S6. 
Declarations  as  evidence,  see  "Criminal  Law," 

«  11. 
Demonstrative  evidence,   see   "Criminal  Law," 

i  8. 
Evidence  of  acts  and  declarations  of  conspira- 
tors, see  "Criminal  Law,"  §  12. 
Evidence  of  other  offenses,  see  "Criminal  Law," 

S  10. 
Harmless  error  in  general,  see  "Criminal  Law," 

S30. 
Photographs  as  evidence,  see  "Criminal  Law," 

I  8. 
Province    of   court   and   jury    in   general,    see 

"Criminal  Law,"  g  20. 
Relevancy  of  evidence  in  general,  see  "Criminal 

Law,"  f  9. 
Waiver  of  objections  to  argument  of  counsel, 

see  "Criminal  Law,"  {  2o. 

}   1.    Mnrder. 

*6reat  passion  brought  on  without  provoca- 
tion is  not  such  insanity  as  constitutes  a  de- 
fense for  a  homicide. — Dow  v.  State  (Ark.)  28. 


On  a  prosecution  for  murder,  an  Instruction 
on  murder  in  the  first  degree  held  to  have 
properly  presented  the  law.— HState  v.  McCarver 
(Mo.  Sup.)  684. 

I  2.    Manslanghter. 

Provocation  on  the  part  of  defendant's  father- 
in-law  does  not  justify  his  killing  his  wife. — 
Dow  V.  SUte  (Ark.)  28. 

*Here  words  are  not  suflBdent  provocation 
to  reduce  a  willful  homicide  to  manslanght^.— 
Dow  V.  State  (Ark.)  2& 

8   3.    Assanit  with  Intentto  kilL 

*The  language  of  the  statute  held  not  to  re- 
quire that  assault  with  intent  to  kill  riiould 
have  been  made  with  a  deadly  weapon  per  ae. — 
State  V.  Ruck  (Mo.  Sup.)  706. 

{  4.   Ezenaable  or  Justifiable  homielde. 

*In  prosecution  for  homicide,  nn  instruction 
defining  the  right  of  self-defense  held  improper. 
—Carroll  v.  Commonwealth  (Ky.)  308. 

*One  entering  into  difficulty  voluntarily  held 
not  justified  in  killing  in  self-defense. — State  v. 
Feeley   (Mo.    Sup.)   663. 

*One  by  merel;r  seeking  a  difficulty  held  not 
to  forfeit  the  right  of  self-defense. — Leito  v. 
State   (Tex.  Cr.  App.)   418. 

*An  instruction,  on  a  trial  for  homicide,  on 
the  subject  of  an  abandonment  of  the  difficulty, 
held  .erroneous. — Renow  r.  State  (Tex.  Cr. 
App.)  801. 

i  5.     Indletatent  and  Information. 

An  information  for  murder  in  the  first  de- 
gree, failing  to  recite  that  it  was  on  the  pros- 
ecuting attorney's  oath,  held  insufficient  to  sus- 
tain a  conviction  of  murder  in  the  second  de- 
gree.—State  V.  Minor  (Mo.  Snp.)  466. 

*In  a  prosecution  for  assault  with  intent  to 
kill  under  Rev.  St  1899,  g  1848,  an  information 
held  not  fatally  defective  for  failure  to  charge 
that  the  assault  was  committed  "with  malice 
aforethonght" — State  t.  Temple  (Mo.  Snp.) 
494. 

An  information  held  to  sufficientiy  charge  the 
offense  of  assault  with  intent  to  kill,  defined  by 
Rev.  St  1899,  g  1847.— State  y.  Temple  (Mo. 
Sup.)  869. 

g  6.    Erldenoe-^dmlsslblUty  In  ceneral. 

Defendant,  on  jprosecution  for  murder  of  his 
wife,  having  testified  that  their  separation  was 
caused  by  her  parents,  it  was  proper  to  ad- 
mit testimony  that  he  had  abused  her. — ^Dow  t. 
State  (Ark.)  28. 

In  prosecution  for  homicide,  evidence  that  ac- 
cused threatened  to  shoot  the  children  of  de- 
ceased and  that  he  retained  pistol  in  his  hand' 
until  the  fatal  shot  was  fired  held  admissible.— 
Smith  V.  Commonwealth  (Ky.)  610. 

On  a  prosecution  for  mnrder,  certain  evi- 
dence held  admissible  aa  tending  to  show  the 
condition  of  defendant's  mind  at  the  time,  and 
to  contradict  his  theory  of  necessary  self-de- 
fense.— Powers  V.  Commonwealth  (Ky.)  975. 

*0n  a  prosecution  for  murder,  it  was  proper 
to  admit  evidence  that  prior  to  the  killing  de- 
fendant had  been  heard  to  say  that  he  did  not 
like  deceased. — Powers  v.  (Commonwealth  (Ky.) 
975. 

*In  a  prosecution  for.  murder,  it  is  error  to 
permit  the  state  to  show  defendant's  quar- 
relsome reputation  until  he  has  first  at- 
tempted to  show  his  good  reputation  for  peace 
and  quiet. — State  v.  Richardson  (Mo.  Sup.)  640. 

In  a  prosecution  for  murder,  evidence  of  gen- 
eral threats  by  defendant,  before  he  met  deceased 


*  Point  annotated.    See  syllabus. 
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held  admissible  in  evidence. — State  T.  Feeley 
<Mo.  Sop.)  663. 

♦In  prosecution  for  murder,  evidence  that 
deceased  was  quarrelsome  and  dangerous  when 
drinliing  hM  properly  admitted. — State  v.  Fee- 
ley  (Mo.  Sup.)  663. 

Where  defendant  introduced  evidence  that 
cleceased  was  quarrelsome  and  dangerous  when 
drinking,  state  held  entitled  to  show  his  good 
reputation. — State  v.  Feeley  (Mo.  Sup.)  663. 

On  prosecution  for  assault  with  intent  to 
murder,  admission  of  certain  evidence  held  not 
erroneous. — Stote  v.  Ruck  (Mo.  Sup.)  706. 

In  a  prosecution  for  murder,  certain  testimony 
of  a  witness  that  she  procured  the  weapon  with 
which  defendant  brought  abobt  the  death  held 
not  objectionable. — Touug  v.  State  ,(Tex.  Cr. 
App.)  841. 

*On  a  prosecution  for  homicide,  evidence  of 
the  details  of  a  quarrel  between  witness  and 
deceased  held  not  admissible. — St.  Clair  v. 
State  (Tex.  Cr.  App.)  1095. 

i   T*  —  I>yli>K  deelaratloiM. 

*In  prosecution  tor  murder,  evidence  of  dying 
declaration  held  competent. — Keith  v.  Common- 
wealth (Ky.)  599. 

Where  the  proeecnting  attorney  refused  to 
examine  a  witness  in  the  absence  of  the  jury 
tC'  determine  the  competency  of  the  testimony 
excepted  to,  defendant's  counsel  should  have 
been  permitted  to  do  so. — State  v.  Minor  (Mo. 
Sup.)  466. 

t  8.    —  Welsht  and  sviBoleiiey. 

Evidence  in  a  prosecution  for  murder  held 
sufficient  to  support  a  conviction. — Rains  v.  Com- 
monwealth (Ky.)  276. 

Evidence  on  a  trial  for  homicide  held  to  sup- 

g>rt  a  conviction  of  voluntary  manslaughter. — 
rown  V.  Commonwealth  (Ky.)  542. 

In  pibsecution  for  murder,  evidence  held  suf- 
ficient to  support  a  conviction. — Keith  v.  C!om- 
monwealth  (Ky.)  599. 

In  a  prosecntion  for  homicide,  the  mere  use 
of  a  deadly  weapon  is  insufficient  to-  justify 
a  presumption  of  murder  in  the  second  degree, 
unless  such  use  was  intentional. — State  v. 
Minor  (Mo.  Snp.)  466. 

On  a  prosecution  for  an  assault  with  intent 
to  kill,  held,  that  the  evidence  was  sufficient 
to  warrant  a  conviction  for  assault  with  in- 
tent to  kill  without  malice. — State  v.  Heim- 
berger  (Mo.  Sup.)  479. 

Matters  to  be  considered  by  jury,  on  prose- 
cution for  assault  with  intent  to  murder,  in 
arriving  at  conclusion  as  to  intent — State  y. 
Ruck  (Mo.   Sup.)   706. 

I  9.    TrUL 

♦Refusal  of  instructions  on  manslaughter  is 
proper,  there  being  no  evidence  to  reduce  the 
offense  to  manslaughter. — Dow  v.  State  (Ark.) 

2a 

On  a  trial  for  homicide,  the  giving  of  an 
instmctlon  on  manslaughter  held  not  erroneous. 
— Brown  v.  Commonwealth  (Ky.)   542. 

Instruction  authorizing  conviction  of  volun- 
tary manslaughter  if  homicide  was  committed 
"in  sudden  heat  of  passion  and  in  sudden  af- 
fray" held  erroneous. — Smith  v.  Commonwealth 
(Ky.)  610. 

In  a  prosecution  for  homicide,  the  submis- 
sion of  the  question  of  murder  in  the  first  de- 
gree held  improper. — State  v.  Minor  (Mo.  Sup.) 


In  a  prosecution  for  homicide,  an  instruction 
held  an  improper  qualification  of  another,  as 
authorizing  a  conviction  of  murder  in  the  second 
degree  without  a  finding  that  the  killing  was 
"intenUonal."— State  v.  Minor  (Mo.  Sup.)  466. 

Under  Rev.  St.  1899,  »  1847,  1849,  2369, 
2370,  it  was  not  etror,  m  a  prosecution  for  as- 
sault with  Intent  to  kill,  to  charge  on  and  per- 
mit the  jury  to  convict  of  a  felonious  wound- 
ing.—State  V.  Groves  (Mo.  Sup.)  631. 

*In  a  prosecution  for  murder,  whatever  grades 
of  the  crime  defendant's  testimony  may  tend  to 
prove  should  be  covered  by  appropriate  instruc- 
tions.— State  V.  Richardson  (Mo.  Sup.)  649. 

In  prosecution  for  murder,  evidence  held  to 
justify  an  instruction  on  defendant's  right  of 
self-defense  where  he  voluntarily  entered  into 
the  difficulty.— ^State  v.  Feeley  (Mo.  Sup.)  063. 

In  prosecution  for  murder,  failure  of  court  to 
instruct  on  motive  of  defendant  held  not  error. 
—State  v.  Feeley  (Mo.  Sup.)  663. 

Evidence  in  prosecution  for  murder  held 
not  to  authorize  instruction  on  manslaughter 
in  the  fourth  degree. — State  v.  Todd  (Mo.  Sup.) 
674. 

In  a  prosecution  for  murder,  instruction  held 
to  sufficiently  indicate  facts  necessary  to  au- 
thorize conviction  of  murder  in  the  second  de- 
gree.— State  V.  Todd   (Mo.   Sup.)  674. 

In  prosecution  for  murder,  evidence  held  to 
justify  an  instruction  that,  if  killing  were  done 
willfully,  premeditatedly,  and  of  malice  afore- 
thought, but  without  deliberation,  defendant 
was  guil^  of  murder  in  the  second  degree. — 
State  T.  Todd  (Mo.  Sup.)  674. 

On  a  prosecution  for  murder,  certain  instruc- 
tions on  self-defense  held  proper. — State  r. 
McCarver  (Mo.  Sup.)  684. 

*It  was  for  the  jury  to  say  whether  a 
heavy  quart  beer  bottle  in  the  hands  of  a  power- 
ful man  was  not  likely  to  produce  death  or  great 
bodily  barm  when  aimed  at  a  vital  part  of  the 
victim's  body. — State  v.  Ruck  (Mo.  Sup.)  706. 

Whether  an  assault  was  made  with  intent 
to  murder  held  a  question  for  the  jury. — State 
V.  Ruck  (Mo.  Sup.)  706. 

In  the  absence  of  evidence  of  defendant's  pro- 
voking the  difficulty,  held,  an  instruction  that 
if  he  did  provoke  it,  he  forfeited  his  right  of 
self-defense,  should  not  have  been  given. — Leito 
V.  State  (Tex.  Cr.  App.)  418. 

Facts  held  not  to  authorize  a  charge  on 
threats  in  a  homicide  case. — Leito  '  v.  State 
(Tex.  Cr.  App.)  418. 

♦When  court,  on  a  trial  for  homicide,  is  au- 
thorized to  charge  on  provoking  the  difficulty, 
stated.- Renow  v.  State  (Tex.  Or.  App.)  801. 

♦Evidence  on  a  trial  for  homicide  held  not  to 
authorize  a  charge  on  provoking  the  difficulty. 
—Renow  v.  State  (Tex.  Cr.  App.)  801. 

Evidence  on  a  trial  for  homicide  held  not  to 
authorize  a  charge  with  regard  to  an  abandon- 
ment of  the  difficulty  on  the  part  of  defendant. 
—Renow  V.  State  (Tex.  Cr.  App.)  801. 

On  a  trial  for  homicide,  the  court  held  re- 
quired, under  the  evidence,  to  call  the  atten- 
tion of  the  jury  to  adequate  cause  under  the 
statute.— Renow  v.  State  (Tex.  Cr.  App.  i  801. 

♦On  a  prosecution  for  murder,  an  instruction 
on  manslaughter  held  not  sufficiently  applica- 
ble to  the  facte. — Ware  v.  State  (Tex.  Cr.  App.) 
1093. 

An  instruction  on  the  right  of  self-defense 
on  apparent  intention  of  deceased  to  execute 
previous  threats  held  erroneous  for  requiring 
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a  finding  that  defendant  had  been  warned  that 
deceased  was  a  dangerous  maa — St  Clair  t. 
State  (Tex.  Or.  App.)  1095. 

An  instrnction  on  killine  after  abandonment 
of  a  difiiculty  held  insufficient  for  failure  to 
instruct  on  the  degree  of  the  crime. — St.  Clair 
V.  State  (Tex.  Cr.  App.)  1095. 

1 10.   Appeal  and  error. 

*An  erroneous  instruction '  on  murder  In  the 
first  degree  held  not  prejudicial,  where  the  jufy 
found  accused  guilty  of  voluntary  manslaughter. 
— Brown  v.  Commonwealth  (Ky.)  542. 

In  a  prosecution  for  murder,  the  admission 
of  incompetent  testimony  affords  no  ground  of 
reversal  where  no  objection  was  made  below. — 
State  T.  Richardson  (Mo.  Sup.)  649. 

In  prosecution  for  murder,  any  error  In-  ad- 
mission of  evidence  held  not  prejudicial  to  de- 
fendant.— State  V.  Todd  (Mo.  Sup.)  t»74. 

•Dnder  Rev.  St.  1899.  51  2369,  2535,  any  er- 
ror in  prosecution  for  murder  in  the  first  de- 
gree in  authorizing  conviction  of  murder  in  the 
second  degree  held  not  ground  for  reversal. — 
State  r.  Todd  (Mo.  Snp.)  074 

HOSPITALS. 

See  "Charities,"  S  1. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Bigamy" ;   "Divorce" ;    "Dower." 

As  mortgagors  or  mortgagees,  see  "Chattel 
Mortgages,"  {  1. 

Attachment  as  affecting  rights  of,  see  "Attach- 
ment," {  4. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

Creation  of  life  estate  by  conveyances  between, 
see  "Life  Estates." 

Declarations  as  evidence  in  action  against  mar- 
ried woman,  see  "Evidence,"  {  6. 

Evidence  of  declarations  of  wife,  in  Joint  prose- 
cution for  crime,  see  "Criminal  Law,"  f  12. 

limitation  of  action  for  recovery  of  property 
held  in  trust  for  wife,  see  "Limitation  of 
Actions,"  S  2. 

Ratification  of  agency  of  husband  for  wife, 
see  "Principal  and  A^ent,"  g  2. 

Recovery  by  wife  for  injuries  caused  by  sale 
of  liquor  to  husband,  see  "Intoxicating  Iiiq- 
uors,"  g  9. 

Rights  oi  survivor,  see  "Executors  and  Admin- 
iatrators,"  i  3. 

Transactions  between  in  fraud  of  creditor,  see 
"Fraudulent  Conveyances,"   §   1. 

Trust  in  favor  of,  see  "Trusts,"  §  1. 

Validity  of  note  of,  see  "Bills  and  Notes,"  i  1. 

I  1.  OonTeysaoes,  o«atracta,  and  other 
transactions  between  hnsliand 
and  wife. 

*A  husband  may  waive  whatever  marital 
rights  he  has  in  his  wife's  estate,  and  settle  it 
upon  her  to  her  separate  use. — Bohannon  v. 
Bobannon's  Adm'x  (Ky.)   597. 

Marriage  is  a  sufficient  consideration  to  sup- 
port a  conveyance  from  husband  to  wife. — 
Welch  V.  Mann  (Mo.  Sup.)  9& 

'Contract  whereby  husband  agrees  to  convey 
property  to  wife  in  satisfaction  of  claim '  for 
dower,  alimony,  or  maintenance,  held  valid.^ 
O'Day  ▼.  Meadows  (Mo.  Sup.)  637. 

Contract  between  husband  and  wile  in  satis- 
faction ot  claim  for  dower  and  alimony  held  not 


rescinded  bv  suit  by  wife  for  divorce  and  sA- 
mony. — O'Day    v.    Meadows    (Ma    Sup.)    637. 

I  8.     Wife's  separate  estate. 

Where  a  husband  took  the  proceeds  of  hia 
wife's  property  under  an  agreement  to  hold  it 
in  trust  for  her,  she  was  on  his  decease  entitied 
to  the  residue  of  his  estate  after  the  payment 
of  his  debts. — Bohannon  v.  Bobannon's  Adm'x 
(Ky.)  597. 

An  agreement  by  a  husband  to  hold  the  pro- 
ceeds of  his  wifes  property  in  trust  for  her 
held  baaed  upon  a  sufficient  consideration. — 
Bohannon  v.  Bobannon's  Adm'x  (Ky.)  GOT. 

*Where  husband  buys  property  and  has  titie 
placed  in  name  of  wife  held  i»'esumed  that  it 
was  intended  as.  provision  for  her. — Siling  ▼. 
Hendrickson  (Mo.  Sup.)  105. 

S   3.    Comainnlty  property. 

*A  ring  purchased  by  a  wife  during  coverture- 
ts  community  property,  in  the  absence  of  evi- 
dence that  it  was  purchased  with  her  separate 
funds. — Sweeney  t.  Taylor  Bros.  (Tex.  Civ. 
App.)   442. 

A  husband  may  sell  or  pledge  community  prop- 
erty purchased  by  the  wife. — Sweeney  v.  Taylor 
Bros.  (Tex.  Civ.  App.)  442. 

S  4.    Abandonment. 

Evidence  held  sufficient  to  warrant  a  convic- 
tion of  wife  abandonment. — State  v.  Jeffrie* 
(Mo.  App.)  501. 

*In  prosecution  for  wife  abandonment,  AeM 
competent  to  show  that  defendant  was  at  the 
time  of  his  marriage  under  indictment  for  se- 
duction. Rev.  St.  1899,  {  1844.— State  v.  Jeff- 
ries (Mo.  App.)  501. 

HYPOTHETICAL  QUESTIONS. 

To  experts  in  dvU  actions,  see  "Evidenc^"  i  9. 

IDENTITY. 

Proof  of  in  criminal  prosecntions,  Me  "Criminal 
Law,"  S  9. 

IMPAIRING    OBLIGATION    OF    CON- 
TRACT. 

See  "Constitutional  Law,"  §  & 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  |  S. 
Of  witness,  see  "Witnesses,"  $  S. 

IMPLIED  CONTRACTS. 

See  "Indemnity";  "Money  Received";  "WoA 
and  liAbor." 

IMPROVEMENTS. 

Allowance   or    recovery    of   compensation,    eee 

"Trespass  to  Try  Tltie,"  i  3. 
Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Municipal  (3oTiMra- 
I,"  f  5. 


tions. 


INCEST. 


Evidence  of  other  offenses,  see  "Criminal  Iaw," 
{  10. 

INCOMPETENT  PERSONS. 

See   "Insane   Persona." 


'Point  annotated.    See  syllabna. 
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INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  Z, 


INDEBTEDNESS. 

nt 
veyances,"  { 

INDECENCY. 


Of  fraadnlent  grantor,  see  "FraadoleDt  Con- 


See  "Obscenity." 

INDEMNITY. 

See  "Guaranty." 

Indemnity  insurance,  see  "Insnranee,"  (  12. 

A  Judgment  against  a  telegraph  company  in 
favor  of  a  railway  company  against  which 
a  judgment  for  loss  of  cattle  escaping  from 
a  pasture  in  consequence  of  the  telegraph  com- 
pany cutting  a  right  of  way  fence  had 
been  rendered  held  proper. — Southwestern  Tele- 
graph &  Telephone  Co.  t.  Krause  (Tex.  Civ. 
App.)  431. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  S  12. 
Ldabillty  for  negligence  in  general,  see  "Negli- 
gence," i  2. 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jury." 

Information  in  quo  warranto,  see  "Quo  War- 
ranto," i  2. 

Against  particular  clatiea  <tfparUeB. 

Banks,  see  "Banks  and  Banking,"  §  2. 
Dentists,  see  "Physicians  and  Surgeons." 
Officers  of  turnpike  companies,  see  "Turnpikes 

and  Toll  Roads,"  i  1. 
Turnpike   company,   see   "Turnpikes   and   Toll 

Roads,"  {  1. 

For  particular  offensa. 
See  "Bigamy";    "Bribery":    "Burglary,"  f  1: 
"Forgery";    "Gaming,**  {  2;    'Homicide,"  | 
6;    'Tiroeny,"  {  2;    "Obscenity";    "Rape,'^ 

Against  insurance  laws,  see  "Insurance,"  {  17. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
S  5- 

Practicing  dentistry  without  license,  see  "Phy- 
sicians and  Surgeons." 

Violation  of  municipal  ordinance,  see  "Munici- 
pal Corporations,"  i  6. 

I  1.     Fladlns   and   flllac  of  indletmoBt 
or  presentment. 

'Court  in  which  an  indictment  was  found 
held  authorized  under  certain  circumstances  to 
permit  a  copy  to  be  filed.— State  v.  McCarver 
(Mo.  Sup.)  684. 

I   2.    suing  and  formal  reanlsltoa  of  In- 
formation or  complaint. 

'Under  the  express  provisions  of  Rev.  St. 
1899,  H  2477,  2479,  an  information  by  the 
prosecuting  attorney  may  be  verified  on  his  in- 
formation and  belief. — State  v.  Temple  (Mo. 
Sup.)  869. 

A  file  mark  on  an  information,  as  follows: 
"Filed  August  16,  1905.  R.  L.  R.,  County 
Clerk" — held  sufllcient. — Franklin  v.  State  (Tex. 
Cr.  App.)  414. 

A  motion  to  quash  a  complaint  and  warrant 
on  the  ground  that  it  did  not  appear  with  suf- 
ficient certainty  that  it  was  filed  in  the  county 


court  of  that  county,  or  by  the  clerk  of  the 
county  court  of  that  county,  held  properly 
denied.— Bennett  v.  SUte  (Tex.  Cr.  App.)  41B. 

I  S.     Keqnisltoa  and  snSelenoy  of  aoov- 
■atlon. 

*In  a  prosecution  for  practicing  dentistrv 
without  a  license  in  violation  of  Acts  1897, 
p.  166,  it  was  not  necessary  that  the  state  should 
allege  in  the  indictment  or  prove  that  defendant 
was  not  within  an  excepted  class  to  which  the 
statute  did  not  apply. — State  v.  Doerring  (Mo. 
Sup.)   489. 

*An  indictment  held  defective  because  all^;ing 
ofFense  to  have  been  committed  after  its  date. 
—Wright  V,  State  (Tex.  Cr.  App.)  256. 

{  4.    Amendment. 

'Substitution  of  one  name  for  another  as 
defendant  in  an  information  held  proper. — ^KU- 
coyne  v.  State  (Tex.  Cr.  App.)  36. 

I   S.    Issnes,  proof,  and  Tarianoe. 

It  is  competent  to  prove  that  others  not  in- 
dicted conspired  with  the  defendant  to  com- 
mit the  offense  charged.— State  t.  Buck  (Ma 
Sup.)  706. 

i  A.    Oonvlotlom  of  offense  inolndod  la 
eharce. 

'Under  Rev.  St  1899,  {  2369,  defendant  held 
to  have  no  right  to  complain  of  election  of 
state  to  prosecute  for  murder  in  the  second 
degree  under  indictment  for  murder  in  the  first 
degree.— State  v.  Feeley  (Mo.  Sup.)  663. 

{   7.   'Waiver  of  defoots  and  objeetioaa, 
and  aider  hj  Terdiet. 

'An  objection  that  an  information  was  not 
verified  on  the  prosecuting  attorney's  knowledge 
held  waived  when  not  raised  by  motion  to 
quash. — State  y.  Temple  (Mo.  Sup.)  869. 

INFANTS. 

See  "Guardian  and  Ward"  ;  "Parent  and  Child." 

As  parties  to  proceedings  for  revival  of  Judg- 
ment, see  "Judpnent,    f  7. 

Injuries  to,  caused  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  $  2. 

Judicial  sale  of  property  of,  see  "Judicial 
Sales." 

Partition  of  property  of,  see  "Partition,"  S  1. 

Sates  of  liquor  to  minor,  see  "Intoxicating 
Liquors,"  {  8. 

S   1.    OnstodT  and  proteotlon. 

In  a  prosecution  of  a  corporation  for  selling 
pools  to  and  booking  beta  with  minors  in  viola- 
tion of  Rev.  St.  1899,  i  2193,  it  was  no  de- 
fense that  the  corporation  through  its  officers 
had  no  knowledge  of  the  minori^  of  ite  cus- 
tomers.— State  ex  inf.  Hadley  v.  Debnar  Jockey 
Club.  (Mo.  Sup.)  185. 

I   S.    Aetions. 

Under  Civ.  Code  Prac.  {  38,  failure  to  file  an 
affidavit  before  appointment  of  a  guardian  ad 
litem  for  an  infant  defendant  held  not  cause 
for  reversal,  unless  the  infant  was  thereby 
nrpjudlced.— Downing  v.  Thompson's  Bx'r  (Ky.) 
290. 

INFERIOR  COURTS. 

See  "Courts,"  I  &. 

INFORMATION. 

Criminal  accusation,  see  "Indictmott  and  In- 
formation." 

INHERITANCE. 

Bee  "Descent  and  Distribution.** 


•  Point  annotated.    See  syllabua. 
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INJUNCTION. 

Silfect  In  appellate  court  of  adjudication  In 
supreme  court,  see  "Courts,"  i  2. 

Estoppel  to  maintain  suit  on  injunction  bond, 
see  "Estoppel,"  §  3. 

Harmless  error  in  entry  of  judgments  on  in- 
junction bond,  see  "Appeal  and  Error,"  t  16. 

Jurisdiction  of  equity  in  general,  see  "Equity," 
8  1.  . 

Jurisdiction  on  appeal  as  dependent  on  amount 
in  controversy,  see  "Appeal  and  Error,"  8  2. 

Parties  to  action  on  injunction  bond  after  death 
of  defendant,  see  "Executors  and  Adminis- 
trators," 8  2. 

Presumptions  on  appeal  on  dissolution  of  in- 
junction, see  "Appeal  and  Error,"  {  13. 

Real  party  in  interest,  see  "Parties,"  8  1< 

Seetrainlng  parUeular  acta  or  proceedina$. 

Diversion  of  water,   see  "Waters  and  Water 

Courses,"  8  1. 
Ofteration   of   toll    road,   see   "Turnpikes   and 

Toll   Roads,"   8   2. 
Restraining  collection  of  tax,  see  "Taxation," 

8  4. 
Unauthorized   exaction   of   tolls   on   road,    see 

"Highways,"  {  2. 

I   1.    Nktnre  and  e^onndLs  In  geaeraL 

•Rev.  St.  1899,  §  3649,  was  properly  con- 
sidered as  showing  intention  to  authorize  the 
remedy  by  injunction,  though  quo  warranto 
would  be  a  proper  remedy. — State  ex  rel.  Jump 
T.  Louisiana,  B.  O.  &  A.  Gravel  Road  Co. 
(Mo.  App.)  153. 

'Injunction  to  restrain  the  unlawful  collec- 
tion of  tolls  from  persons  traveling  on  public 
highway  held  proper;  quo  warranto  being  in- 
adequate.— State  ex  rel.  Jump  v.  Louisiana,  B. 
G.  &  A.  Gravel  Road  Co.  (Mo.  App.)  153. 

'Injunction  to  restrain  unlawful  collection 
«f  tolls  held  proper  as  preventing  a  multiplicity 
of  suits. — State  ex  rel.  Jump  v.  Louisiana.  B. 
G.  &  A.  Gravel  Road  Co.  (Mo.  App.)  153. 

8   8>    Snbjeota  of  piroteetlon  and  relief. 

Injunction  A«td  to  lie  against  the  erection  of 
an  obstruction  between  plaintiff's  property  and 
the  water  front  of  a  lake  whereon  the  property 
abutted. — ^Davieg  v.  Epstein  (Ark.)  19. 

*An  injunction  will  not  lie  to  restrain  the 
cutting  of  timber  where  there  is  no  showing 
of  irreparable  injury  or  that  defendant  is  insof- 
vent. — Haggart  &  McMasters  ▼,  Chapman- 
Dewey  Land  Co.  (Ark.)  492. 

One  having  a  valid  contract  with  a  achool 
district  as  teacher  may  have  an  injunction  re- 
straining one  claiming  under  an  invalid  con- 
tract from  molesting  him  in  the  performance 
of  his  contract. — Treadway  v.  Daniels  (Ky.) 
981. 

A  bill  to  restrain  defendant  from  cutting  tim- 
ber on  plaintiff's  land  in  violation  of  a  con- 
tract held  sustainable  to  prevent  a  multiplicity 
of  suits  at  law,  and  to  restrain  a  continuing 
trespass. — Strother  v.  American  Cooperage  Co. 
(Mo.  App.)  758. 

I  3.     PrellmlBary  and  Interlocutory  In- 
JnnotloBS. 

♦Rev.  St  1899,  8  3639,  held  not  to  require 
the  actual  assessment  of  damages  on  dissolu- 
tion of  an  injunction  at  the  same  term  the  in- 
junction was  dissolved,  if  the  proceedings  for 
such  assessment  were  begun  at  that  term. — 
Sutliff  V.  Montgomery    ()Io.   App.)    515. 

Where  an  original  motion  for  the  assessment 
of  damages  on  an  injunction  bond  was  filed  at 
the  term  at  which  the  injunction  was  dissolved, 
but  such  motion  and  a  judgment  thereon  were 
set  aside  at  a  subsequent  term,  and  an  amended 


motion  filed,  the  latter  should  be  treated  tut 
a  part  of  tne  original  proceedings.— SuHiff  ▼. 
Montgomery  (Mo.  App.)  515. 

Plaintiff,  by  appearing  and  consenting  that 
a  motion  be  set  for  trial  at  a  subsequoit  day. 
when  he  appeared,  waived  a  jury,  and  proceeded 
to  trial,  Aeld  to  have  waived  any  informality 
as  to  the  time  of  the  filing  of  the  motion.— 
Sutliff  T.  Montgomery  (Mo.  App.)  615. 

8  4.     Iiialtllitles  on  bonda  or  andortak- 
Incs. 

*In  an  action  on  an  injunction  bond  re- 
straining defendant  from  removing  timber  from 
certain  land  held,  that  damages  owing  to  re- 
moval of  timber  by  plaintiff  in  the  injunctioa 
suit  during  the  pendency  of  the  injunction  were 
recoverable  from  the  sureties. — ^Miller  T. 
Smythe  (Ky.)  964. 

Under  Rev.  St.  1899,  8  3610,  Judgment  inay 
be  rendered  against  sureties  on  an  injunction 
bond  without  notice. — Sutliff  v,  Montcomery 
(Mo.  App.)  515. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  8  3. 

IN  REM. 

Proceedings  for  seizure  %f  liquor,  aee  "Intoxicat- 
ing Liquors,"  8  S. 

INSANE  PERSONS. 

Insanity  as  defense  to  prosecution  for  homicide, 
see  "Homicide,"  8  L 

8    1.    Oontraota. 

A  claim  for  services  held  properly  allowed  on 
the  ground  that  the  services  were  neoeasaries. 
—Key  V.  Harris  (Tenn.)  235. 

:   2.     Actions. 

*Fact  that  knowledge  of  plaintiff's  insanity 
first  occurred   to  defendant  at   trial   held  not 

f round  for  suspending  proceedings  until  guar- 
ian  ad  litem  was  appointed. — Koenig  v.  Union 
Depot  Ry.  Co.  (Mo.  Sup.)  497. 

*Rev.  St.  1899,  8  3667,  making  it  the  duty 
of  every  guardian  of  an  insane  person  to  pros- 
ecute and  defend  all  actions  inistitated  in  be- 
half of  or  against  his  ward,  is  inapplicable, 
where  no  inquest  has  been  hdd  and  there  has 
been  no  adjudication  of  insanity. — Koenig  t. 
Union  Depot  Ry.  Co.   (Mo.  Sup.)  497. 

INSOLVENCY. 

As  affecting  right  to  injunction,  see  "Injunc- 
tion," 8  2. 

Of  fraudulent  grantor,  see  "Fraudulent  Con- 
veyances," 8  1. 

Repeal  of  laws  relating  to  insolvent  estates, 
see  "Statutes,"  8  3. 

INSPECTION. 

Of  animals,  see  "Animals." 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  8  6-11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  21 ;   "Homicide,"  8  9. 

INSURANCE. 

Ciompetency  of  witnesses  in  action  on  policy, 

see  "Witnesses."  8   1. 
Review    in   general    in   action   on   poUqr,   see 

"Appeal  and  Error,"  (  16. 


•Point  annotated.    See  syllataa. 
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I   ]•    Control  auid  regvlstlon  In  cenwrmL 

Where  plaintiff  in  a  suit  on  a  i>ollcy  wai 
not  entitled  to  recover,  she  conld  not  recover 
any  penalty  against  insurer  for  withholding  the 
alleged  proceeds  of  the  policy,  under  Acts  1901, 
p.  248,  c.  141. — Thompson  t.  Fidelity  Mut. 
Life  Ins.  Co.    (Tenn.)    1098. 

{   2.    Inaumnoa  ooaipaidos. 

Ky.  St.  1903,  {  677,  held  not  to  affect  the 
right  of  creditors  of  an  insolvent  assessment 
insurance  company  to  apply  for  the  appoint- 
ment of  a  receiver. — Richardson  v.  People's 
Life  &  Accident  Ins.  Co.   (Ky.)  284. 

f  3.     Insnranoe  acenta  and  brokers. 

Insurance  company  held  not  entitled  to  re- 
cover from  an  agent  premium  which  he  should 
have  collected,  where  it  cousented  to  rebating 
premiums  in  violation  of  Ky.  St.  1903,  fi  C.'>0. 
— National  Life  Ins.  Go.  r.  Anderson  (Ky.) 
976. 

Under  terms  of  contract  of  employment  of 
insurance  agent  where  company  withdrew  from 
territory,  agent  held  not  entitled  to  compensa- 
tion for  balance  of  term. — National  Life  Ins. 
Co.  r.  Anderson  (Ky.)  976. 

Insurance  company  held  not  entitled  to  for- 
feit agent's  right  to  compensation  for  legiti- 
mate services  after  rebating  premiums. — Na- 
tional Life  Ins.  Co.  v.  Anderson  (Ky.)  976. 

'Instructions  from  an  insurance  company  to 
its  agent  not  to  write  policies  on  property  of 
insolvent  or  financially  crippled  debtors  does 
not  avoid  a  policy  written  on  such  a  risk,  un- 
less it  appear  that  insured  had  knowledge  of 
such  inhibition. — German  Ins.  0>.  v.  Gibbs, 
Wilson  &  Co.   (Tex.  Civ.  App.)   1068. 

*A  local  insurance  agent  in  issuing  a  fire 
policv  heid  to  have  acted  not  as  agent  of  in- 
sured or  of  the  payee,  but  for  the  insurer. — 
German  Ins.  (To.  v.  Gibbs,  Wilson  ft  Ck>.  (Tex. 

Civ.  App.)  loea 

S   4.    Insvrable  Intsrest. 

A  life  policy  void  at  its  inception  for  lack 
of  insurable  interest  is  not  rendered  valid  by 
a  clause  declaring  it  incontestible  after  one 
year. — Bromley's  Adm'r  y.  Washington  Life 
ln&  Co.  (Ky.)  17. 

*A  life  policy  nominally  payable  to  Insured's 
estate,  but  in  reality  issued  for  the  benefit  of 
an  assignee,  held  void. — Bromley's  Adm'r  v. 
Washington  Life  Ins.  C!o.  (Ky.)  17. 

i  6.     Tbo  aontraot  In  EonoraL 

*Wliere  an  insurance  company  rejected  an 
application  for  $10,000  life  insurance  and  issued 
a  policy  for  $5,000,  there  was  no  acceptance, 
and  no  contract  of  insurance  existed. — New 
Xork  Life  Ins.  Co.  v.  Levy's  Adm'r  (Ky.)  325. 

*Under  Rev.  St  1899,  fi  974,  held  an  insur- 
ance company  may  make  a  parol  contract  of 
insurance. — King  v.  Phcenix  Ins.  Co.  (Mo. 
Sup.)  892. 

*An  insurance  i^ent  under  the  power  given 
him  held  authorized  to  renew  a  policy  by  parol. 
Kingv.  Phanii  Ins.  Co.  (Mo.  Sup.)  892. 

'Provision  in  the  charter  of  an  insnrance 
company  for  signing  policies  held  not  to  pre- 
vent its  making  an  oral  contract  of  insurance. — 
King  V.  Phoenix  Ins.  Co.  (Mo.  Sup.)  892. 

'Repudiation  by  an  insurer  on  the  ground  that 
its  agent  had  acted  for  insured  held  under  the 
facts  not  sufficiently  proinpt. — German  Ins.  Co. 
V.  Gibbs,  Wilson  &  C!o.  (Tex.  Civ.  App.)  1068. 

f   6.    Premiums,  does,  and  assessments. 

Where  defendant  discovered  that  certain  poli- 
cies had  been  issued  to  him  through  plaintiffs 
fraud  before   any   part  of  the   insurance  con- 

*  Point  Annotated. 
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tract  had  been  performed  by  the  insurance  com- 
pany, there  was  an  entire  failure  of  considera- 
tion for  notes  given  for  the  premium  thereon. 
— Curry  v.  Stone  (Tex.  Civ.  App.)  263. 

f  T.  Asslcnment  or  other  transfer  of 
poUoy. 

*The  charter  of  a  life  insurance  company, 
in  effect  the  same  as  Ky.  St.  1903,  $g  654,  655, 
held  not  to  prohibit  the  insured  in  a  paid-up 
policy  from  assigning  the  policy  to  the  company 
as  collateral  for  a  loan.— Mutual  Life  Ins.  Co. 
V.  Twyman   (Ky.)  333. 

*An  insured  in  a  life  policy  payable  to  bis 
wife  held  entitled  to  assign  the  same  to  the 
insurer  without  the  consent  of  the  wife,  not- 
withstanding Ky.  St  1903,  i  654.— Crice  v. 
Illinois  Life  Ins.  0>.   (Ky.)   560. 

§  8.  Caneellatlon,  surrender,  abandon- 
ment, or  reselssion  of  poller. 

•The  act_  of  an  insured  in  a  life  policy,  sur- 
rendering it  to  the  insurer  and  receiving  the 
cash  surrender  value,  held  binding  on  his  wife 
as  beneficiary. — Crice  v.  Illinois  Life  Ins.  Co. 
(Ky.)    660. 

Where  policies  were  issued  on  an  application 
containing  false  statements  written  therein  by 
insurer's  agent,  it  was  insured's  duty,  on  dis- 
covering the  fraud,  to  disclose  the  same  to  the 
insurance  company,  and  tender  the  policy  for 
cancellation.-K)urry  v.  Stone  (Tex.  Civ.  App.) 
263. 

i  S.  Forfeiture  of  poUoy  for  broach  of 
promissory  warranty,  coTenant> 
or  condition  sabseanent. 

'  *A  life  insurance  company  loaning  money  to 
a  policy  holder  and  taking  the  paid-up  policy 
as  collateral  held  required  to  resort  to  equi^  to 
enforce  its  rights  on  the  nonpayment  of  the 
debt,  and  thereby  determine  the  surrender 
value  of  the  policy  in  the  manner  provided  by 
Ky.  St  1903,  t  653.— Mutual  Life  Ins.  Co.  v. 
Twyman  (Ky.)  335. 

An  iron-safe  clause  in  a  policy  held  a  mere 
condition  subsequent,  which  insurer  had  power 
to  waive. — Carp  v.  Queen  Ins.  Co.  (Mo.  App.) 
1137. 

*An  iron-safe  clause  in  an  insurance  policy 
held  to  require  insured  to  keep  books  from  the 
issuance  of  the  policy,  and  not  merely  either 
from  the  issuance  of  the  new  or  the  old  in- 
ventory.— Carp  V.  Queen  Ins.  (3o.  (Mo.  App.) 
1137. 

A  course  of  business  between  insurer  and  in- 
sured  by  which  the  former  accepted  premiums 
after  maturity  held  insufficient  to  require  in- 
surer to  accept  a  premium  to  avoid  a  forfeiture 
which  was  not  tendered  until  after  insured's 
death. — Thompson  v.  Fidelity  Mut  Life  Ins.  Co. 
(Tenn.)   109& 

Where  the  yearly  premium  on  a  policy  is 
payable  in  installments,  a  failure  to  pay  any 
mstttllment  works  a  forfeiture,  though  tne  re- 

Sairement  of  payment  be  regarded  as  a  condi- 
on   subsequent. — Thompson   v.   Fidelity   Mut 
Life  Ins.  Co.  (Tenn.)    1098. 

An  incontestable  clause  in  a  policy  held  to 
mean  that  the  policy  was  incontestable  for 
causes  other  than  nonpayment  of  premiums. — 
Thompson  v.  Fidelity  Mut  Life  Ins.  0>. 
(Tenn.)   1098. 

A  provision  in  a  policy  held  merely  to  author- 
ize the  insurer  to  deduct  installments  not  due 
on  the  death  of  insured,  but  which  would  ma- 
ture before  the  end  of  the  current  year,  and 
did  not  give  insured  the  right  to  a  whole  cur- 
rent year's  insurance  from  the  date  of  his  pay- 
ment of  an  installment  of  premium. — Thompson 
V.  Fidelity  Mut  Life  Ins.  Co.  (Tenn.)  1098. 
See  syllabna. 
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1 10.  Estoppel,    waiver,    or    aEreemeats 

affeetfnc  richt  to  •▼old  or  for- 
feit poliey. 

Facts  held  to  constitute  a  waiyer  of  insarer's 
right  to  claim  a  breach  of  an  iron-Hafe  clause 
in  a  policy.— Carp  v.  Queen  Ins.  Co.  (Mo. 
App.)  1137: 

•Evidence  held  to  authorise  a  finding  that  a 
fire  insurance  agent  had  waived  the  iron-safe 
clause  In  policy. — Riley  v.  American  Gent.  Ins. 
Co.   (Mo.  App.)   1147. 

'Insurance  a^nt  held  to  have  authority  to 
waive  a  provision  that  books  be  kept  in  fire- 
proof safe. — Riley  t.  American  Cent.  Ins.  Co. 
(Mo.  App.)  1147: 

•Mere  indulgences  in  the  payment  of  pre- 
miums do  not  constitute  a  waiver  of  a  condition 
authorizing  forifeiture  for  nonpayment  of  pre- 
miums when  due. — Thompson  v.  Fidelity  Mut. 
Life  Ins.  Co.  (Tenn.)  1098. 

•Facts  held  Insufficient  to  establish  a  habitual 
course  of  dealing  which  would  justify  insured 
in  believing  tliat  the  insurer  would  not  in- 
sist on  a  forfeiture  of  the  policy  for  failure  to 
pay  premiums  at  maturity. — Thompson  v.  BMdel- 
ity  Mut.  Life  Ins.  Co.  (Tenn.)  Km. 

•An  insurance  company  would  not  be  bound 
b^  the  fraud  of  its  agent  in  inducing  the  execu- 
tion of  certain  policies  after  8iv:h  fraud  had 
been  discovered  by  insured,  in  case  the  latter 
concealed  the  same. — Curry  v.  Stone  (Tex.  CSv. 
App.)  2S63. 

•Where  the  Insurer  in  a  fire  policy  ascertain- 
ed that  its  agent  at  the  time  of  writing  the  pol- 
icy was  also  the  agent  of  the  insured,  if  it 
desired  to  avoid  the  policy,  it  was  its  duty  to 
manifest  such  intention  promptly. — German  Ins. 
Co.  V.  Gibbs,  Wilson  &  Co.  (Tex.  Civ.  App.) 
1068. 

1 11.  Bisks  and  oanses  of  loss. 

•Where  an  explosion  is  caused  by  a  fire  on 
the  insured  property,  and  is  a  mere  incident  of 
the  preceding  fire,  the  fire  is  the  cause  of  the 
whole  loss  within  the  risk  insured. — Hall  & 
Hawkins  v.  National  Fire  Ins.  Co.  (Tenn.) 
402. 

Insurer  hM  not  liable  for  a  loss  caused  by 
an  explosion  in  a  building  adjoining  that  con- 
taining the  goods  insured,  caused  by  fire  in  sudi 
adjoining  building  only,  under  a  policy  except- 
ing losses  by  explosion  unieits  fire  ensues,  etc. — 
Hall  &  Hawkins  v.  National  Fire  Ins.  (Do. 
(Tenn.)   402. 

1 12.  Extent  of  loss  and  liability  of  in- 


Under  employers'  liability  insurance  policy, 
insurer  held  to  have  waived  objection  that 
liability  for  attachment  costs  against  insured 
was  not  included  within  the  policy. — Mvton 
V.  Fidelity  &  Casualty  Co.  of  New  York  (Mo. 
App.)   1149. 

Under  employers'  liability  insurance  policy, 
where  insured  settled  with  the  plaintiff  in  ac- 
tion against  insured,  insured  held  bound  for 
attachment  costs  included  in  judgment. — Myton 
V.  Fidelity  &  Casualty  Co.  of  New  York  (Mo. 
App.)  1149. 

A  Irailder's  interest  held  one  in  real  estate, 
so  that  the  valued  policy  law  applies  to  his 
policy  on  the  building. — -King  v.  Phoenix  Ins. 
Co.   (Mo.  Sup.)   892. 

1 13.   Notloe  and  proof  of  loos. 

•Ignorance  of  insurer  at  the  time  of  an  ad- 
justment under  a  fire  policy  of  facts  which 
might  have  defeated  the  claim  of  the  policy  held 
of  no  avail  if  the  insurer  might  have  known 
them  and  was  not  fraudulently  prevented  from 


leamina  them. — German  Ins.  Co.  r.  GIbbe,  wri* 
son  &  Co.  (Tex.  Civ.  App.)  1068. 

•A  nonwaiver  clause  in  a  fire  policy  held  not 
to  apply  after  an  adjustment  of  the  loss  baa 
been  made. — 43erman  Ins.  Co.  y.  Gibbs,  Wilson 
&  Co.    (Tex.  Civ.  App.)    1068. 

{14.    Adjnstment  of  loss. 

•An  adjustment  of  a  loss  under  a  fire  policy 
may  be  set  aside  on  a  showing  that  it  yras 
fraudulent  or  made  through  a  mistake  of  fact. 
— (Jerman  Ins.  Co.  y.  (iibbe,  Wilson  &  Co. 
(Tex.  Civ.  App.)  1068. 

1 18.   Bisbt  to  proeeeds. 

A  fire  policy  may  be  assigned  orally  after 
the  loss.--Oerman  Ins.  Co.  v.  Gibbs,  wilsoo 
&  Cio.   (Tex.  Civ.  App.)   1068. 

Where  a  fire  policy  by  its  terms  was  payable 
to  a  third  person,  insured  could  not,  after  the 
loss,  assign  bis  claim,  so  as  to  defeat  the  rights 
of  the  payees  under  the  terms  of  the  poU<7. — 
Gterman  Ins.  C!o.  y.  Gibbs,  Wilson  &  Co.  (Tex. 
Ciiv.  App.)  1068. 

(16.  Aetions  on  policies. 

Facts  held  to  show  that  there  was  no  contract 
of  life  Insurance. — ^Torpey  y.  National  Life  Ins. 
Co.  (Ky.)  982. 

In  action  on  fire  policy,  evidence  of  agent's 
knowledge  of  failure  of  insured  to  comply  with 
iron-safe  clause  held  admissible  to  show  waiver 
thereof. — Riley  v.  American  Cent.  Ins.  Co.  (Mo. 
App.)  1147. 

An  instruction  in  an  action  on  a  builder's 
fire  policy  held  not  erroneous  in  speakine  of 
the  building  as  the  property  of  plaintiff. — King 
y.  Phoenix  Ins.  C!o.  (Mo.  Sup.)  802. 

In  an  action  on  a  fire  policy  payable  to 
plaintiff,  the  fact  that  insured,  plaintitfs  debt- 
or, obtained  from  the  clerk  of  the  court  the 
premium  which  had  lieen  paid  for  the  policy. 
held  not  to  affect  plaintiff's  right  to  prosecute 
the  action. — German  Ins.  Co.  y.  Gibbi,  Wilson 
&  (3o.  (Tex.  Civ.  App.)  1068. 

•A  creditor  holding  a  fire  policy  aa  collateral 
security  for  an  indebtedness  in  excess  of  the 
face  of  the  policy  may  sue  alone  and  recover  the 
loss;  neither  the  insured  nor  his  legal  repre- 
sentatives beingnecessary  parties. — German  Ins. 
Co.  V.  Gibbs,  Wilson  &  <Jo.  (Tex.  Ciy.  App.) 
1068. 

•Where  the  person  to  whom  a  loss  is  payable 
is  stipulated  on  the  face  of  a  fire  policy,  he 
may  sue  alone;  neither  the  insured  nor  his 
legal  representatiyes  being  necessary  parties. — 
(German  Ins.  Ck>.  y.  Gibbs,  Wilson  i  Co.  (Tex. 
Civ.  App.)  106a 

In  an  action  on  a  fire  policy,  the  adjustment 
held  evidence  of  the  value  of  the  goods  de- 
stroyed, and  prima  facie  proof  of  the  amount 
due  under  the  policy. — German  Ins.  Co.  y. 
Gibbs,  Wilson  &  Co.   (Tex.  Civ.  App.)  1068. 

•In  an  action  on  a  fire  policy,  certain  evi- 
dence held  admissible  as  tending  to  prove  an 
oral  assignment  of  the  policy  after  the  loss. — 
German  Ins.  Co.  y.  Gibbs,  Wilson  &  Co.  (Tex. 
Ciy.  App.)  1068. 

(17.  Mntnal  benefit  insurance. 

In  a  prosecution  for  collecting  insurance  dues 
without  a  license,  a  variance  between  the  indict- 
ment and  evidence  as  to  the  name  of  the  pentun 
from  whom  the  dues  were  collected  had  not 
fatal.— Skelton  y.  Commonwealth    (Ky.)  298. 

In  a  prosecution  for  collecting  insurance  dnes 
without  a  license,  evidence  bearing  on  the  char- 
acter of  the  association  held  admissible. — Skel- 
ton V.  Commonwealth  (Ky.)  298. 


•Point  annotated.    See  ayllabnsk 
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A  corporation,  tbougb  falling  within  E7.  St. 
1003,  §  664,  defining  assessment  or  co-opern- 
tlTe  insurance  companies,  held  to  fail  within 
section  633,  imposing  a  penalty  on  the  agent  of 
•  foreign  insurance  company  collecting  insur- 
ance dues  without  a  license.— Skelton  t.  Oom- 
monwealtb  (Ky.)  296. 

INTENT. 

B^ndulent,  see  "Fraudulent  Ck)nveyanoes,"  {  1. 
Of  parties  to  contract,  see  "Contracts,"  §  2. 

INTEREST. 

Instructions   in    general   in    relation    to,   see 

"Trial"  §  9. 
Insurable  interest,  see  "Insurance,"  §  4. 
liiability  for  on  agreement  for  payment  of  loan 

on  exchange  of  property,  see     Exchange  of 

Property." 
Necessity  of  interest  to  authorize  appointment 

of  receiver,  see  "Receivers,"  {  1. 
On  bill  or  note,  see  "Bills  and  Notes,"  {(  2,  8. 

{    1.    nae  and  eompntatloii. 

The  method  adopted  in  calculating  interest 
on  certain  notes  held  not  to  result  in  charging 
interest  twice  on  the  same  principal. — Bramb- 
lett  V.  Deposit  Bank  of  Carlisle  (Ky.)  283. 

•The  proper  method  of  applying  partial  pay- 
ments on  interest-bearing  notes  defined. — Bramb- 
letc  V.  Deposit  Bank  of  Carlisle  (Ky.)  283. 

INTERLOCUTORY  INJUNCTION. 

S«e  "Injonction,"  I  8. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal   and  Error,"  |  2. 

INTERNAL  REVENUE. 

Possession  of  United  States  special  tax  stamp 
as  evidence  in  prosecution  for  offense  against 
liquor  laws,  see  "Intoxicating  Liquors,     f  6. 

An  oral  contract  held  not  invalid  because  of 
the  stamp  act  (Act  June  13,  1898,  c.  448,  30 
TJ.   8.  Stat  462,  |  7  [U.   S.  Comp.  St.  1901, 

.  2292]).— King  v.  Phcenix  Ins.  Co.  (Mo.  Sap.) 


INTERROGATORIES. 

To  witnesses,  see,  "Depositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Arguments    of  counsel    on    trial    for    violating 

liquor  law,  see  "Criminal  Law,"  §  10. 
Commerce    regulations    affecting    sale    of,    see 

"Commerce,    §  2. 
Evidence  of  other  offenses,  see  "Criminal  Law," 

i  10. 

Harmless    error    in    prosecution    for    violating 

liquor  law,  see  "Criminal  Law,"  S  30. 
Inability  of  saloon  keeper  for  injuries  caused 

by  act  of  employ^,  see  "Master  and  Servant," 

§12.  ,  .     _  ...        

Opinion  evidence,  see  "Criminal  Law,"  {  13. '  of  the  house  in  order  to  constitute  the  offense 

*  Point  anmotated.    See  syllabns. 


Reception  of  evidence  at  trial  for  violating 
liquor  law,  see  "Criminal  Law,"  S  18. 

Regulations  of,  as  denial  of  equal  protection  of 
laws,  see  "Constitutional  Law,"  {  4. 

Special  or  local  laws  relating  to,  see  "Stat- 
utes," {  1. 

Sunday  laws  relating  to,  in  general,  see  "Sun- 
•  day." 

I    1.    Conatltiatioiialitr  of  acts  and  ordl- 
nances. 

Gen.  Laws  29th  Leg.  p.  01,  c.  64,  regulating 
the  storage  of  intoxicating  liquors  in  local  op- 
tion districts,  held  not  unauthorized  by  Const, 
art.  16,  §  20.— Ex  parte  Massey  (Tex.  Cr.  App.) 
1083. 

Statute  making  it  a  misdemeanor  to  solicit  an 
order  for  sale  of  liquors  in  local  option  district 
held  not  authorized  \y  Const,  art.  16,  8  20.— Ez 
parte  Massey  (Tex.  Cr.  App.)  1086. 

(   2.    Iiocal  option. 

No  official  or  tribunal  can  lawfully  issue  a  li- 
cense to  a  brewer  to  establish  a  depot  or  agen- 
cy for  the  sale  of  beer  in  a  local  option  com- 
munity.— Hager  v.  Jung  Brewing  Co.  (Ky.) 
573. 

'Publication  of  a  notice  of  a  local  option  elec- 
tion held  sufficient  within  Rev.  St  1899,  §  3029. 
—State  V.  Dobbins  (Mo.  App.)  136. 

*A  sale  of  liquor  to  a  minor  in  local  option 
territory  cannot  be  prosecuted  under  the  stat- 
ute prohibiting  sales  to  minors,  as  it  is  a  viola- 
tion of  the  local  option  law. — Dean  v.  State 
CTei.  Cr.  App.)  3& 

The  commissioners'  court  has  no  authority  to 
combine  school  districts  in  a  justice  precinct  for 
the  jiurpose  of  holding  a  local  option  election 
therein. — Anderson  v.  State  (Tex.  Cr.  App.)  30. 

I    3.    Iiicenses   and   taxes. 

*An  appeal  from  a  judgment  canceling  a 
liquor  license  did  not  authorize  the  licensee  to 
sell  liquor  pending  such  appeal. — Goldman  v. 
Goodrum  (Ark.)  865. 

TTnder  Sayles'  Rev.  Civ.  St  art.  5060c,  the 
approval  of  a  liquor  dealer's  bond  held  insuffi- 
cient to  create  any  liability  under  it,  in  the  ab- 
sence of  a  filing  of  the  Ijond. — Allen  t.  Houck 
&  Dieter  Co.  (Tex.  Civ.  App.)  993. 

♦Under  Gen.  Laws  1901,  p.  315,  c.  136,  ob- 
ligor and  sureties  on  liquor  dealer's  bond  held 
not  liable  for  acts  of  a  vendee  committed  after 
a  sale  of  the  business  by  the  obligor. — Allen  v. 
Houck  &  Dieter  Co.   (Tex.  Civ.  App.)  993. 

*No  action  lies  on  a  liquor  dealer's  bond  for 
a  violation  of  its  terms  committed  before  the 
filing  thereof. — Allen  v.  Houck  &  Dieter  Co. 
(Tex.  Civ.  App.)    993. 

In  an  action  on  a  liquor  dealer's  bond,  evi- 
dence examined,  and  held  sufficient  to  present 
a  question  for  the  jury  on  the  issue  as  to  the 
date  of  the  filing  of  the  bond. — Allen  v.  Houck 
&  Dieter  Co.  (Tex.  Civ.  App.)  993. 

In  an  action  on  a  liquor  dealer's  bond,  the 
burden  of  proof  is  on  plaintiff,  who  must  es- 
tablish all  the  facts  necessary  to  his  recovery 
by  a  preponderance  of  the  evidence. — Allen  v. 
Houck  ft  Dieter  Co.  (Tex.  Civ.  App.)  993. 

Where,  in  an  action  on  a  liquor  dealer's  bond, 
there  was  evidence  on  the  issue  as  to  the  date  of 
the  filing  of  the  bond,  no  reference  should  have 
been  made  in  an  instruction  to  the  presumption 
that  the  bond  was  filed  on  the  day  of  its  date; 
such  presumption  being  one  of  fact. — ^Allcn  v. 
HoQck  ft  Dieter  Co.   (Tex.  Civ.  App.)   993. 

I  4.     Offenses. 

Under  Kirby's  Dig.  H  5140,  5141,  prohibiting 
the  keeping  of  "blind  tigers,"  the  use  or  control 
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need  not  be  habitual  nor  permanent — Henry  y. 
State  (Ark.)  405. 

Evidence  of  sale  of  Feruna  held  sufficient  to 
■nstain  a  conviction  of  illegal  sale  of  liquor,  al- 
though the  Peruna  was  sold  to  be  used  as  a 
medicine. — Stelle  t.  State  (Ark.)  530. 

*On  a  trial  for  the  sale  of  liquor  without 
a  license,  a  conviction  held  unauthorized  under 
the  evidence. — Bailey  y.  Commonwealth  (Ey.) 
646. 

Under  Ky.  St.  1903,  S  2570,  evidence  in  pros- 
ecution for  unlawfully  selling  intoxicating  liq- 
uor held  to  show  a  pretense  within  the  meaning 
of  the  section,  justifying  conviction. — ^Merritt 
V.  Commonwealth  (Ky.)  611. 

*An  express  company  held  guilty  of  violation 
of  the  prohibition  law,  though  erroneously  be- 
lieving a  transaction  was  interstate  commerce. 
— Adams  Express  Co.  v.  Commonwealth  (Ky.) 
932. 

Facts  held  not  to  show  a  sale  of  liquor  by 
defendant — ^Dean  v.  State  (Tex.  Or.  App.)  38. 

•Order  on  express  company  for  package  of 
whisky  given  by  accused  to  another,  who  paid 
the  charges  and  procured  the  package,  held  a 
sale. — McNeely  v.  State  (Tex.  Or.  App.)  419. 

In  a  prosecution  for  the  illegal  sale  of  liquor, 
evidence  that  the  purchaser  in  fact  purchased 
for  another,  and  that  the  two  thereafter  con- 
sumed the  same,  held  immaterial. — Smart  y. 
State  (Tex.  Or.  App.)  810. 

The  fact  that  defendant  arranged  with  anoth- 
er to  pay  his  liquor  license  tax  and  the  other 
failed  to  do  so  was  no  defense  to  a  prosecu- 
tion for  selling  without  a  license.— Meroney  y. 
State   (Tex.  Or.  App.)  844. 

♦Facts  held  not  to  show  a  sale  of  liquor. — 
Boyd  y.  State  (Tex.  Or.  App.)  845. 

*To  constitute  a  violation  of  the  law  prohibit- 
ing the  keeping  open  of  saloons  on  election 
days.  It  is  not  necessary  that  the  opening  of  the 
saloon  shall  be  willful.— CranfiU  v.  State  (Tex. 
Or.  App.)  846. 

Facts  held  not  to  show  a  sale  of  liquor  in  local 
option  territory. — Ex  parte  Massey  (Tex,  Or. 
App.)  108& 

On  a  prosecution  for  soliciting  in  local  option 
territory  an  order  for  the  sale  of  intoxicating 
liquor,  facts  held  insufficient  to  warrant  a  con- 
viction.—Bruce  V.  State  (Tex.  Or.  App.)  1092. 

I  S.    Criminal    Prosecutions— Indlot- 
ment,  infomuttloa  or  complaint. 

*In  a  prosecution  for  keeping  open  a  saloon 
on  election  day,  indictment  held  sufficiently  defi- 
nite in  allegation  as  to  location  of  barroom. 
— Cranfill  v.  State  (Tex.  Or,  App.)  846. 

I   6.    Evidence. 

In  a  prosecution  for  illegally  selling  liquor, 
evidence  held  to  sufficiently  show  the  sale  with- 
in a  year  next  prior  to  the  finding  of  the  in- 
dictment, as  required  by  Kirby's  Dig.  {  2106. — 
Stelle  y.  SUte  (Ark.)  530. 

Under  Ky.  St.  1903,  g  2557b,  possession  or 
sticking  up  of  United  States  special  tax  stamp 
at  place  of  business  in  local  option  territory 
keld  prima  facie  evidence  of  violation  of  law. — 
Hestand  v.  Commonwealth  (Ky.)  12. 

Evidence  on  a  prosecution  of  an  express  com- 
pany for  violation  of  the  prohibition  law  held 
to  snow  that  it  had  knowledge  of  the  nature  of 
the  transaction. — Adams  Express  Co.  v.  Com- 
monwealth   (Ky.)  932. 

*0n  a  trial  for  violating  the  local  option 
l»w.  the  evidence  held  not  to  show  illegal  sale. — 
Kincaid  T.  State  (Tex.  Or.  App.)  415. 


On  a  prosecution  for  violation  of  the  local 
option  law,  evidence  considered  and  held  in- 
sufficient to  connect  defendant  wiU»  the  Illegal 
sale.— O'Neal   y.    State   (Tex.   Cr.   App.)     417. 

In  prosecution  for  violation  of  local  option 
law,  evidence  that  accosed  was  told  how  to  get 
out  a  package  of  whisky  consigned  to  him  held 
properly  excluded. — McNeely  v.  State  (Tex.  Cr. 
App.)  419. 

Evidence  in  a  prosecution  for  violation  of 
the  local  option  law  held  sufficient  to  justify 
a  finding  that  a  transaction  constituted  a  sale. 
and  not  a  loan. — Choran  v.  State  (Tex.  Cr. 
App.)  422. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law  by  selling  certain  bitters,  which  defend- 
ant claimed  were  not  intoxicating,  it  was  not 
competent  for  the  state  to  prove  that  bitters 
not  shown  to  he  of  the  variety  sold  by  de- 
fendant were  intoxicating. — McRoberts  v.  State 
(Tex.  Cr.  App.)   804. 

•In  a  prosecution  for  violation  of  the  local 
option  law,  certain  evidence  as  to  sales  other 
than  the  one  charged  held  admissible. — Mc- 
Roberts V.  State  (Tex.  Or.  App.)  804. 

In  a  prosecution  for  the  illegal  sale  of  liqoor, 
certain  evidence  held  admissible. — McBoberta  y. 
Stete  (Tex.  Cr.  App.)  804. 

♦In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  of  derendant's  refusal  to 
sell  beer  to  others  under  similar  circumstances 
held  inadmissible. — Smart  v.  State  (Tex.  Cr. 
App.)  810. 

♦In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  that  defendant  paid  an  in- 
ternal revenue  license  8ul»equent  to  the  trans- 
action for  which  he  was  indicted  was  inadmis- 
sible.—Lane  V.  State  (Tex.  Or.  App.)  839. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  held  sufficient  to  sustain  a 
conviction.— Lane  y.  State  (Tex.  Cr.  App.)  S39. 

Evidence  examined,  and  held  sufficient  to  sap- 
port  a  conviction  of  keeping  open  a  saloon  on 
an  election  day. — Cranfill  v.  State  (Tex.  Cr. 
App.)  846. 

§  7.    Trial. 

Tn  a  prosecution  under  the  blind  tiger  statnte 
(Kirby^  Dig.  {$  5140,  5141)  for  the  illegal  sale 
of  liquor,  certain  charge  as  to  defendant's  use 
of  the  premises  in  question  held  properly  re- 
fused.—Henry  v.  State   (Ark.)  405. 

On  a  prosecution  for  violation  of  the  local 
option  law,  evidence  held  to  authorise  the  jury 
to  find  defendant  guilty. — Hestand  y.  Common- 
wealth (Ky.)  12. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law,  evidence  held  to  require  an  instruction 
on  mistake  of  fact — McRoberts  y.  State  (Tex. 
Cr.  App.)  804. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  the  jury  having  been  confined  to  a 
single  count  of  the  information,  an  instruction 
requiring  them  to  specifj[  the  count  under  which 
they  found  defendant  guilty,  if  at  all,  vras  prop- 
erly refused. — Smart  v.  State  (Tex.  Cr.  App.) 
810. 

In  prosecution  for  violating  the  local  option 
law,  charge  on  the  subject  of  sale  held  not  full 
enough,  and  a  requested  special  charge  should 
have  been  given. — Lane  v.  State  (Tex.  Cr. 
App.)  839. 

S  8.     Searches,  selmres,  and  forfeitures. 

•A  proceeding  under  Kirby's  Dig.  {  5137,  for 
the  destruction  of  liquor  shipped  into  a  pro- 
hibited district  to  be  sold  contnii7  to  laW|  Md  a 
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proceeding   in    rem.— Osborne   ▼.    State    (Ark.) 
406. 

In  a  proceeding  under  Klrby's  Dig.  {  5137,  to 
destroy  certain  liquor  then  being  sold  in  a 
prohibited  district  contrary  to  law,  it  was  no 
defense  that  the  owner  had  no  knowledge  that 
it  was  being  so  sold  against  his  will  by  his  agent 
—Osborne  v.  State   (Ark.)  406. 

I  9.     CItU  domaxe  law*.' 

A  saloon  keeper  held  not  boond  to  exercise 
the  same  degree  of  care  for  the  protection  of 
his  patrons  as  is  required  of  an  innkeeper  and 
a  common  carrier.— -Peter  Anderson  &  Co.  v. 
Diaz   (Ark.)  861. 

The  statute  requiring  saloon  keepers  to  pay 
damages  occasioned  by  reason  of  liquor  sold 
held  not  to  impose  a  liability  for  personal  In- 
juries to  a  patron  by  the  malicious  act  of  an 
employe  and  a  third  person. — Peter  Anderson 
&  Co.  V.  Diaz  (Ark.)  861. 

♦Wife  of  habitual  drunkard  may  sue  on  liq- 
nor  dealer's  bond  for  the  act  of  the  dealer  In 
selling  liquor  to  her  husband. — ^Burlew  v.  Schill- 
er (Tex.  Civ.  App.)  814. 
1 10.   Kiclita  of  property  and  oontraota. 

*A  seller  of  Intoxicating  liquOTS  pending  ap- 
peal from  a  judgment  canceling  his  license 
held  not  entitled  to  recover  the  price.— Gold- 
man T.  Ooodrum  (Ark.)  865. 

INVESTMENT  COMPANIES. 

See  "Banks  and  Banking,"  {  2. 

IRON-SAFE  CLAUSE. 

See  "Insurance,"  {S  9,  10. 

ISSUES. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"   §  6.  ,            „,         , 

Presented  for  review  on  appeal,  see  'Appeal 
and  Error,"  i  4. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Law,"  S  6.  .    .     .  ,       „ 
Plea  of  former  acquittal,  see  "Onminal  Law,' 

8  7.  '      . 

Prohibition    against    criminal    prosecution    on 

f  round  of  former  jeopardy,  see  "Prohibition, 
1. 

JOINDER. 

Effect  of  improper  joinder  of  party  on  remova- 
bility of  cause,  see  "Removal  of  Causes,"  § 
8  2,8. 

JOINT  TORT  FEASORS. 

Effect  of  release  of  one  of  joint  wrongdoers, 
see  "Belease,"  8  2. 

JUDGES. 

See  "CJourts";   "Justices  of  the  Peace." 
Effect  of  disqualification  on  extension  of  time 

to   file   bill    of   exceptions,    see   "Exceptions, 

Bill  of."  8  1. 
Mandamus  to  judge,  'see  "Mandamus,"  8  1. 
Bemarks  and  conduct  at  trial,  see  "Criminal 

Law,"  8  17. 

(   1.    RlKhts,  powers,  duties,  and  UabU- 

Itles. 

The  Kround  assigned   by  a  circuit   judge   to 


case  held  sufiScient,  under  Rev.  St  1899,  || 
1678,  1679. — Dauwalter  v.  Missouri  Pac.  By. 
Co.  (Mo.  App.)  516. 

A  Judge  called  in  to  try  a  criminal  case  un- 
der Rev.  St.  1899,  8  2697,  held  not  disqualified 
to  sit  merely  because  he  had  no  authoriyr  to 
try  criminal  cases  in  his  own  circuit — State 
v.  McCarver  (Mo.  Sup.)  684. 

I   8.    IMstvaUileatioii  to    aet. 

Under  Rev.  St  1889,  8  1602,  a  judge,  having 
been  of  counsel  in  the  case,  was  incompetent 
to  sit  in  the  case  for  the  purpose  of  set- 
tling the  bill  of  exceptions.  State  ex  rei. 
OaUivan  ▼.  Bradley  (Mo.  Sup.)  464. 

JUDGMENT. 

Certiorari  to  review,  see  "CSertlorari,"  I  1. 
Decisions  of  courts  In  general,  see  "C!onrts,"  f 

2. 
Direction   of  verdict   on  plea  of  res  judicata, 

see  "Trial,"  8  5. 
Effect   of   stipulation   on    power    of   court    to 

enter  judgment,   see  "Stipulations." 
In  justice's  court,  see  "Justices  of  the  Peace," 

8  1. 
Review,  see  "Appeal  and  Error." 
Sales  under  judgment,  see  "Judicial   Sales." 
Transfer  of  suit  to  set  aside,  see  "Courts,"  8  5l 
Trial   of    equitable   defense   as   condition    pre- 
cedent to,  see  "Trial,"  i  1. 

in  partieular  cioU  actUma  or  prooeedingi. 
See  "Divorce,"   8   3;    "Quieting  Title,"  8  2. 
Decree  in  equity,  see  "Equity,"  8  3. 
For  sale  of  delinquent  lands,  see  "Taxation," 

88  5,  6. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  8  20. 

8   1.    On  trial  of  Issnes. 

*A  judgment  for  the  sale  of  land  is  not  void, 
where  such  land  can  be  identified  from  the  de- 
scription given;  nor  is  the  judgment  erroneous 
unless  it  be  shown  that  the  description  is  so 
vague  as  to  be  misleading,  resulting  in  injury 
to  the  owner  of  the  land  sold. — Brumley  v. 
Nichols  &  Shepherd  Co.  (Ky.)  548. 

*In  an  action  for  personal  injuries,  there  can 
be  no  recovery  for  doctor's  fees  or  loss  of  time 
in  excess  of  the  amounts  claimed  in  the  petition 
for  such  items. — Smoot  v.  Kansas  City  (Mo. 
Sup.)  363. 

Plaintiff  held  not  entitled  to  recover  for  ejection 
from  defendant's  train  on  a  different  theory 
than  that  pleaded  by  him.— Oulf ,  C.  &  S.  F.  By. 
Co.  V.  Riney  (Tex.  Civ.  App.)  54. 

In  action  against  firm,  judgment  against  mem- 
ber of  the  firm  held  improper. — King  v.  Monitor 
Drill  Co.  (Tex.  Civ.  App.)  1046. 

i   8.     Opening   or   Taeatinc. 

*Where  a  judgment  against  one  of  the  defend- 
ants was  void  for  want  of  service,  it  was  proper 
for  the  court  to  vacate  the  same,  though  such 
defendant  had  no  further  interest  in  the  con- 
troversy.—Bryson  &  Hartgrove  v.  Boyce  (Tex. 
Civ.  App.)   820. 

(    3.    Equitable  relief. 

A  petition  in  a  suit  to  set  aside  a  judgment 
as  obtained  by  fraud  held  not  demurrable. — 
Crow  V.  Reliable  Jewelry  Co.  (Mo.  App.)  742. 

I  4.     CoUateral  attack. 

Where  a  judgment  recites  that  defendant  had 
been  duly  summoned,  it  will  be  presumed  on 
collateral  attack  that  such  recital  is  based  on 
evidence  before  .the  court. — Heam  v.  Ayres 
(Ark.)  768. 

In   bankruptcy  proceedings,   court   held  pre- 
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recting  and  approving  sale  of  trust  property. — 
Fitch  T.  Gentry  (Ky.)  586. 

Where  a  judgment  recited  due  service  by 
publication  and  that  defendants  bad  made  de- 
fault, it  would  be  presumed  prima  facie  that 
the  court  made  such  finding  on  competent  evi- 
dence and  notice. — ^Harbert  v.  Durden  (Mo. 
App.)    746. 

'Where  a  judgment  on  a  crosa-biU  showed 
that  it  was  rendered  without  service,  it  was 
subject  to  collateral  attack.— Bryson  &  BMt- 
grove  V.  Boyce  (Tex.  Civ.  App.)  820. 

{   5.    Mercer  and  bar  of  oanses  of  aetloa 
and    defenses. 

Recovery  by  the  grantor  of  a  right  of  way  of 
damages  for  breach  of  covenant  to  put  in  cross- 
ings held  not  to  bar  recovery  for  subsequent 
refusal  of  the  grantee  to  allow  the  grantor  to 
put  in  crossings,  right  to  which  was  impliedly 
reserved  by  the  deed.— Wilson  v.  Illinois  Cent. 
B.  Co.  (Ky.)  602. 

*Action  in  ejectment  held  not  a  bar  to  a  sec- 
ond action.; — Crowl  v.  Growl  (Mo.  Sup.)  890. 

{  6.     ConolnslTeness   of  adJndloatloB. 

Letter  of  Secretary  of  Interior  to  Commis- 
sioner of  General  Land  Office  held  inadmis- 
sible in  action  to  quiet  title  to  land  lying  be- 
tween meander  line  and  main  course  of  river. — 
Chapman  &  Dewey  Land  C!o.  ▼.  Blgelow 
(Ark.)  534. 

*Wbere  tax  bills  were  assigned  as  collateral 
to  a  bank  which  threatened  suit  thereon,  a 
judgment  against  the  bank  canceling  the  bills 
was  binding  on  the  assignors. — Oity  of  Carthage 
ex  rel.  Cook  y.  Weesner  (Mo.  App.)  178. 

'Holders  of  special  tax  bills  heid  bound  by 
a  judgment  cancelingthe  bills. — CSty  of  Car- 
thage ex  rel.  Cook  v.  Weesner  (Mo.  App.)  178. 

•Reversal  of  a  judgment  by  the  court  of  civil 
appeals,  without  remanding  the  cause,  destroys 
the  effect  of  the  judgment  as  an  estoppel. — 
Stone  V.  Grand  Lodge  A.  O.  U.  W.  (Mo.  App.) 
1143. 

Parties  held  not  bound  by  a  judgment  in  an 
action  brought  without  their  authority. — Inter- 
national &  O.  N.  Ry.  Co.  V.  Brisenio  (Tex.  Cir. 
App.)  998. 

A  judgment  foreclosing  the  state's  lien  for 
delinquent  taxes  held  conclusive  against  all  per- 
sons who  were  parties  to  the  suit  and  who  were 
served  with  citation. — Ball  v.  Carroll  (Tex.  Civ. 
App.)  1023. 

I  7.     Suspension,'  enforeement,    and   re- 
TlTal. 

A  revival  held  to  be  that  of  a  judgment,  and 
not  of  an  action. — Galloway  r.  Craig  (Ky.) 
320. 

An  administrator  held  not  a  necessary  party 
to  revival  of  judgment  for  sale  of  land. — Gal- 
loway V.  Craig  (Ky.)  320. 

Notice  to  infants  for  revival  of  a  judgment 
held  properly  served  under  Code  1854,  {  437. — 
Galloway  v.  Craig  (Ky.)  320. 

*An  assignee  of  a  judgment  held  without  legal 
capacity  to  sue  out  a  writ  of  scire  facias  in  his 
own  name  to  revive  the  judgment — Lawrence 
County  Bank  v.  Lambert  (Mo.  App.)  755. 

I  8.     Pleadlnc    and    evidence    of    Jndc- 
ment  as  estoppel  or  defense. 

On  a  plea  of  former  adjudication,  parol  testi- 
mony  held   admissible   to  prove   that   pending 


suit  and  former  one  arose  from  same  cause  of 
action. — Latta  y.  Wiley  (Tex.  Civ.  App.)  433. 

JUDiCiAL  NOTICE. 

By  appellate  court,  as  to  its  own  records,  aas 

^'Appeal  and  Error,"  i  9. 
In  civil  actions,  see  "Evidence,"  |  1. 

JUDICIAL  SALES. 

As  affected  by  statutes  relating  to  champerty, 
see  "Champerty  and  Maintenance." 

Of  property  of  decedent,  see  "Execotota  and 
Administrators,"  i  6. 

Of  property  of  infant,  see  "Guardian  and 
Ward,^'  §  2. 

On  executiMi,  see  "Execution,"  S  3. 

Right  of  person  claiming  to  hold  lease  of  prop- 
erty sold  at  judicial  sale,  to  be  made  party, 
see  "Parties,"  I  2. 

Right  of  purchaser  at,  to  maintain  trespass  to 
try  title,  see  "Trespass  to  Try  Title,"   S   1. 

Under  Civ.  Code  Prac.  {  125,  description  of 
land  in  a  judgment  and  in  the  commissioner's 
report  of  sale  held  sufiicient. — Downing  v. 
Thompson's  Ex'r  (Ky.)  290. 

A  commissioner's  report  of  the  sale  of  land 
held  not  defective  for  failure  to  state  the  time 
and  place  of  the  sale. — ^Downing  v.  Thompaon's 
Ex'r  (Ky.)  290. 

That  a  commissioner  made  his  report  of  a 
sale  of  land  three  days  before  the  time  the  judg- 
ment directed  him  to  report,  and  that  the  report 
was  not  recorded  when  made,  held  immateriaL 
— Downing  v.  Thompson's  Ex'r  (Ky.)  290. 

That  land  sold  at  jadicial  sale  is  incumbered 
with  a  lien  for  taxes  is  not  ground  to  set  aside 
the  sale,  but  if  the  purchaser  pays  the  taxes 
he  is  entitled  to  credit  therefor. — ^Downinf  v. 
Thompson's  Ex'r  (Ky.)  290. 

Premature  revival  of  a  judgment  held  not  to 
make  void  a  sale  under  it.— Galloway  v.  Craig 
(Ky.)  320. 

Statement  as  to  presumption  in  fiivor  of  a 
judgment  under  which  defendants  claim  land, 
in  an  action  therefor  after  they  have  had  pos- 
session for  20  years.— Galloway  v.  Craig  (Ky.) 
320. 

Sale  nnder  a  judgment  not  being  void  held 
it  was  not  open  to  collateral  attack. — Gallo- 
way V.  Craig  (Ky.)  320. 

Failure  of  guardian  ad  litem  to  answer  in 
proceedings  to  revive  a  judgment  against  Infants 
held  not  to  make  void  the  sale  nnder  the  judg- 
ment.— Galloway  v.  Craig  (Ky.)  320. 

JURISDICTION. 

Amount   in  controversy,   see   "Conrta,"   |   8; 

"Criminal  Law,"  §  if. 
Effect  of  appearance,  see  "Appearance." 

Juritdiotion  of  particular  actiont,  proceeding; 
or  tubjeott. 

See  "Charities,"  t  1;    "Divorce,"  I  3. 
Actions  by  or  against  carriers,  see  "Carrieia," 

i  6. 
Crhootinal  prosecutions,  see  "Criminal  Law,"  |  2. 

Special  jurtedictfons. 

See  "Equity,"  I  1. 

Appellate  jnrisdiction,  see  "Criminal  Law,"  | 
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JURY.  * 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Criminal  Law,"  I 
23;   ^'Trial,"  i  12. 

Harmless  error  in  rulings  relating  tOi  see  "Ap- 
peal and  Error,"  |  16. 

Instructions  in  civil  actions,  see  "Trial,"  §{ 
6-11. 

Instructions  in  criminal  prosecutions,  see 
"Criminal  Law,"  §  21. 

Jui?  trial  in  condemnation  proceedings,  see 
"Eminent  Domain,"  §  1. 

Misconduct  of,  ground  for  new  trial,  see  "Crim- 
inal Law,"  55  26-30. 

Qnestiona  for  jury  in  ciyil  actions,  see  "Trial," 
i  8. 

Qnestiona  for  Jury  in  criminal  prosecntions, 
see  "Criminal  Law,"  5  20. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial,"  J  6. 

Verdict  in  civil  actions,  see  "Trial,"  (  13. 

Verdict  in  criminal  prosecntiona,  see  "Crimi- 
nal Law,"  !  24. 

f    1.    Blicltt  to  trial  by  Jury. 

Under  Shannon's  Code,  K  5739,  6283,  6284, 
a  rule  of  a  chancery  court  construed  to  mean 
that  a  jury  must  be  applied  for  on  the  first 
day  of  the  term  at  which  the  cause  is  tried.— 
Harris  v.  Bogle  (Tenn.)  849. 

If  a  jury  Is  not  demanded  in  chancery  in  the 
pleadings  filed  by  either  party  under  Shannon's 
Code,  5  6283,  the  case  held  to  fall  within  sec- 
tion 6374,  and  Cbancerv  Rule  2,  |  4,  so  that 
no  jury  can  be  demanded  until  the  rights  of  the 
other  party  have  been  fully  enjoyed  under  sec- 
tion 6274  and  Rule  2,  {  4.— Harris  ▼.  Bogle 
{Tenn.)  849. 

f   2.    SnmmomiiiK,  attendance,  dlsobarge, 
and  compensation. 

Where  a  jury  was  summoned  for  each  of  four 
or  five  weeks  of  a  term  by  jury  commissioners, 
but  no  jury  was  summoned  for  the  sixth  week 
of  the  term,  a  jury  was  properly  summoned 
for  that  week  by  the  sheriff. — Davis  v.  State 
(Tex.  Cr.  App.)  256. 

I   3.    Competency  of  Jnrori,  ohallonses, 
and  objections. 

*Under  Ky.  St  1908,  (  2258,  two  defendants 
held  entitled  only  to  three  peremptory  chal- 
lenges, not  to  three  each. — Pendly  v.  Illinois 
Cent.  R.  Co.  (Ky.)  1.  . 

Where  a  party  objected  to  ruling  permitting 
three  peremptory  challenge?  by  each  defendant, 
the  error  held  not  waived  by  failure  to  move  to 
discharge  the  jury. — Pendly  v.  Illinois  Cent  R. 
Co.  (Ky.)  1. 

*A  juror  held  not  disqualified  by  his  opinion. 
— State  T.  McCarver  (Mo.  Sup.)  684. 

'(Challenges  to  jurors  for  cause  must  be 
specifically  stated. — State  v.  McCarver  (Mo. 
Sup.)  684. 

'Defendants  having  conflicting  interests  are 
distinct  parties  within  the  statute  relating  to 
challenges  to  jurors. — Sweeney  v.  Taylor  Bros. 
(Tex.  C9v.  App.)  442. 

Permission  granted  to  plaintiff's  counsel,  af- 
ter the  jury  had  been  impaneled,  to  inter- 
rogate a  juror  as  to  an  opinion  expressed 
derogatory  to  plaintiff,  held  not  error. — Gal- 
veston, H.  &  S.  A.  Ry.  Co.  T.  Paschall  (Tex. 
Civ.  App.)  446. 

*In  trespass  to  try  title,  jurors  otherwise 
qualified  held  not  disqualified  because  members 
of  an  organization  known  "as  actual  settlers." — 
Jones  T.  Wright  (T«x.  Civ.  App.)  1010. 


JUSTICES  OF  THE  PEACE. 

Costs   on  appeal,  see  "Orats,"   {  3. 

Jurisdiction  of  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  2. 

Preliminary  proceedings  on  charge  of  crime,  see 
"Criminia  Law,"  I  6. 

I   1.    Prooednre  la  cItU  cases. 

In  a  suit  commenced  in  a  justice  court  for 
breach  of  contract,  it  was  not  necessary  that 
plaintiff  allege  an  acceptance  of  defendant's  of- 
fer by  conduct  in  order  to  entitle  it  to  offer 
parol  proof  thereof. — H.  Gaus  &  Sons  Mfg.  C!o. 
y.  Chicago  Lumber  &  0>al  0>.  (Mo.  App.)  12L 

A  complaint  before  a  justice  to  enforce  an 
agister's  lien,  under  Rev.  St.  1899,  c.  47,  art 
2,  must  state  the  facts  requisite  to  give  the  jus- 
tice jurisdiction. — Patchen  v.  Dnrrett  (Mo. 
App.)   721. 

If  the  language  of  a  written  complaint  filed  in 
a  justice  court  is  insu£Bcient,  it  may  be  supple- 
mented by  oral  pleadings. — Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Funk  (Tex.  Civ.  App.)  1032. 

Rev.  St  1895,  art  1643,  held  not  to  render  a 
justices'  judgment  void  because  it  fails  to  pro- 
vide in  terms  for  execution  or  other  process. — 
Texas  A  N.  O.  R.  Ck>.  v.  Garrett  Cr»-  Oiv. 
App.)  1040. 

I  2.    Sevlew  of  proceedlacs. 

*The  circuit  court,  on  appeal  from  a  justice, 
held  without  jurisdiction  to  entertain  an  amend- 
ed complaint,  filed  after  appeal,  in  which  the 
value  or  the  property  sued  for  was  increased  be- 
yond the  justice's  jurisdiction. — Rose  v.  Christ- 
Inett   (Ark.)  866. 

Where  the  circuit  court  was  without  juris- 
diction on  appeal  from  a  justice  to  entertain 
an  amended  complaint  demanding  damages  In 
excess  of  the  justice's  jurisdiction,  such  defect 
could  not  be  cured  by  a  remittitur  after  judg- 
ment.—Rose  V.  Christinett  (Ark.)  866. 

Under  Rev.  St  1889,  c  47,  art  2,  and  sec- 
tions 4236,  4079,  a  complaint  before  a  jus- 
tice to  enforce  an  alleged  agister's  lien,  failing 
to  contain  jurisdictional  facts,  held  amendable 
after  appeal  to  the  circuit  court. — Patchen  v. 
Durrett  (Mo.  App.)  721. 

Under  Rev.  St  1899,  H  4081,  4082,  4083, 
on  appeal  from  a  justice,  the  action  may  not 
be  dismissed  as  to  an  appellant  and  judgment 
rendered  against  the  surety  alone. — Crow  v.  Re- 
liable Jewelry  Co.  (Mo.  App.)  742. 

Surety  on  an  appeal  bond  on  appeal  from  a 
judgment  held  not  to  have  been  guilty  of  negli- 
gence in  failing  to  know  until  after  rendition 
of  judgment  that  judgment  had  been  taken 
against  him  alone.— Crow  t.  Reliable  Jewelry 
0>.  (Mo.  App.)  742. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  I  4. 

KNOWLEDGE. 

Of  Infancy  as  affecting  criminal  responsibility 

for   offenses   against   infants,   see  "Infants," 

i  1. 
Of  insanity  as  affecting  proceedings  by  or  against 

insane  person,  see  "Insane  Persons,"  5  2. 
Of   witness  expressing  opinion,  see  "Criminal 

Law,"  1  13. 

LACHES. 

Action  against  executor,  8e«  "Executors  and 
Administrators,"  I  7. 


*  Point 
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LANDLORD  AND  TENANT. 

Liabilities  for  rent  on  partnership  acconntins, 

see  "Partnership,"  §  4. 
Limitation  of  action  for  breach  of  contract  to 

repair  demised  premises,  see  "Limitation  of 

Actions,"  {  1. 
Mining  leases,  see  "Mines  and  Minerals,"  I  1. 
Presumptions  on   appeal  in  action   for  breach 

of  contract  to  lease,  see  "Appeal  and  £lrror," 

§  13. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

SUtute  of,"  S  1. 
Right    of    person    claiming    to    hold    lease    of 

property   sold    at   judicial   sale,   to   be  made 

party,  see  "Parties,"  g  2. 
Tenancy  of  party  as  atfectine  maintenance  of 

trespass  to  try  title,  see  "Trespass  to  Try 

Title,"  §  2. 

{  1.     Iieaaes  and  •creements  in  ceneral. 

In  an  action  for  breach  of  contract  of  lease, 
evidence  of  written  contract  signed  by  third 
person  held  not  a  variance. — Hlass  v.  Pnlford 
(Ark.)  862. 

A  lease  held  void  for  fraud  of  the  landlord. 
— ^Knoepker  v.  Redel  (Mo.  App.)  171. 

I  9     Landlord's  title  and  reTerslon. 

•Tenants  of  property  cannot  acquire  title  by 
limitation  under  a  tax  deed. — Dickinson  T.  Ar- 
kansas City  Imp.  Co.  (Ark.)  21. 

•Limitations  held  not  to  run  in  favor  of  a 
tenant  who  purchased  the  land  at  tax  sale 
against  its  landlord  until  notice  to  the  latter 
of  its  repudiation  of  the  tenancy. — Biyson  & 
Hartgrove  v.  Boyce  (Tex.  Civ.  App.)  820. 

S   3.    Tenna  tor  years. 

Statement  of  remedy  for  subletting  in  viola- 
tion of  a  provision  of  the  lease. — Knoepker  v. 
Redel  (Mo.  App.)  171. 

Provision  of  a  lease  against  subletting  held 
waived. — Enoepker  v.  Redel  (Mo.  App.)  171. 


I  4. 


Premises,   and   enjoyment   and   nae 
thereof. 


A  lease  by  its  description  held  to  give  an  in- 
terest in  the  south  half  of  a  section. — Santa 
Rosa  Irr.  (>>.  v.  Pecos  River  Irr.  Co.  (Tex.  Civ. 
App.)  1014. 

I  5.    Rent  and  advanoes. 

Certain  evidence  construed  as  an  admission  by, 
a  lessor  of  the  proper  amount  of  rent  due  from 
bis  lessee. — Dickinson  v.  Arkansas  City  Imp. 
Co.  (Ark.)  21. 

A  provision  of  a  lease  as  to  payment  of  rent 
in  case  of  inundation  of  the  land  construed. 
— Enoepker  v.  Redel  (Mo.  App.)  171. 

•Lien  of  a  landlord  on  crops  to  secure  advance 
to  the  tenant  held  waived  as  against  a  buyer 
from  the  tenant. — Planters'  Compress  Co.  v. 
Howard  (Tex.  Civ.  App.)  44. 

i   6.    Re-entry   and  reoovery  of  posses- 
sion  by   landlord. 

Under  Civ.  Code  Prac  i  452,  and  Ky.  St. 
1003,  §  2292,  one  who  obtains  possession  of 
premises  from  a  tenant  under  a  lease  for  more 
than  two  years  held  subject  to  dispossession  by 
a  forcible  detainer.— Haase  t.  Schickner  (Ey.) 
949. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See    "Receiving    Stolen    Goods";     "Robbery." 
Harmless  error,  see  "Criminal  Law,"  {  30. 
Instructions  in  general,  see  "Criminal   Law," 
{  21. 


I    I.    Offenses  and  reaponsfUUty  tliere- 
for. 

Under  Eirby's  Dig.  H  1821-1824,  defining 
grand  lacenr,  the  stealing  of  a  bank  check  of 
the  value  of  $15  is  grand  larceny. — Orossland 
V.  State  (Ark.)  776. 

•A  pistol  may  be  the  subject  of  larceny. 
though  its  sale  within  the  state  is  prohibited 
by  Shannon's  Code,  {  6650.— Osborne  t.  Stat* 
(Tenn.)  863. 

•Facts  held  insufficient  to  sustain  a  convic- 
tion for  the  theft  of  a  mule. — ^Havard  t.  State 
(Tex.  Cr.  App.)  804. 

I   SB.     Proseentlon  and  pnnlshmeni. 

In  a  prosecution  for  larceny  of  a  check,  evi- 
dence of  previous  transactions  between  defend- 
ant and  prosecuting  witness  held  admissible.^ 
Crossland  v.  State  (Ark.)  776. 

Evidence  in  prosecution  for  larceny  held  suffi- 
cient to  support  conviction. — State  v.   Walker 

(Mo.  Sup.)  esu. 

•On  a  trial  for  larceny,  the  qaeation  of  the 
identity  of  the  goods  stolen  and  the  goods  found 
in  defendant's  possession  hdd  for  the  jury. — 
State  V.  James  (Mo.  Sup.)  679. 

•An  indictment  for  larceny  held  to  sufficiently 
describe  the  money  taken. — Brewin  t.  State 
(Tex.  Cr.  App.)  ^0. 

•An  information  on  a  prosecution  for  larceny 
properly  charged  the  possession  as  being  in  the 
one  w'ho  had  the  custody  of  the  property,  al- 
though he  was  not  the  owner. — <I!cun  v.  State 
(Tex.  Cr.  App.)  808. 

On  a  prosecution  for  larceny,  evidence  con- 
sidered, and  held  that  the  question  whether  de- 
fendant took  the  property  for  temporary  use 
and  not  to  permanently  appropriate  the  same 
was  for  the  jury. — CJain  v.  State  (Tex.  Cr.  App.) 
808. 

LAST  CLEAR  CHANCE. 

Doctrine  of  in  action  for  injuries  caused  by 
operation  of  street  railroad,  see  "Street  Rail- 
roads," I  1. 

LAW  OF  THE  CASE 

Decision  on  uppetH,  see  "Appeal  and  Error," 
i  19. 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See  "Wills." 

Payment,  see  "Executors  and  Administraton," 
S  B. 

LEGATEES. 

interest  of,  see 

LEGISLATIVE  POWER. 

See  "Municipal  Corporations,"  I  2, 

LETTERS  PATENT. 

For  public  landm  see  "PnUic  Lands,**  {{  2,  3. 

LEVEES. 

Taxation  of  levee  land,  see  "Taxation,"  |  2. 


Garnishment  of  interest  of,  see  "Garnishment," 
§  L 


*  Point  annotated.    See  syllabus. 
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LEVY. 

Of  attachment,  see  "Attachment,"  f  9, 
Of  taxes,  aee  "Taxation,"  |  a 

LEWDNESS. 

See   ''Obscenity." 

LIBEL  AND  SLANDER. 

I   1.    Words    and    aeta    aetlomable,    amd 
UabiUtjr  themfo*. 

Petition  had  insufficient  to  show  a  lihel  by 
defendant  against  tirustee  of  a  hospital. — 
Pbythian  t.  Saison  (ICy.)  681. 

LICENSES. 

Care  required  as  to  licensees,  see  "NeKligence," 
I  1 ;  "Railroads,"  i  8. 

For  practice  of  medicine  or  dentistry  see 
"Physicians  and  Surgeons." 

For  sale  of  intoxicating  liqaors,  see  "Intoxi- 
cating Liquors,"  gS  2,  3. 

Injuries  to  licensees,  see  "Railroads,"  I  6. 

Municipal  regulations,  see  "Municipal  Corpora- 
tions.'^K  3,  9. 

Of  insurance  agent,  see  "Insurance,"  i  17. 

Of  investment  companies,  see  "Banks  and  Bank- 

„ing."  i  2. 

Parties  on  appeal  in  proceedings  to  obtain 
ferry  licence,  see  "Appeal  and  Error,"  {  3. 

To    foreign   corporations,   see    "Corporations," 

LIENS. 

Effect  of  sale  to  bona  fide  purchaser,  see  "Sales," 

I  4. 
Enforcement   in   justice's   court,   see   "Justices 

of  the  Peace,"  ft  1,  2. 
Subrogation  to  right  to  lien,  see  "Subrogation." 

lAen*  aoqutrtd  by  vartUntlar  remedies  or  pro- 

eeedtnoa. 
See  "Attachment,"  i  3 ;  "Garnishment,"  |  3. 

Particular  eUutet  of  lient. 

See  "Carriers,"  {  2;  "Mechanics'  Liens";  "Bail- 
roads,"  !  4. 

Landlord's  lien  for  rent,  see  "Landlord  and 
Tenant,"  f  5. 

Mortgage,  see  "Chattel  Mortgages,"  |  1. 

Of  brokers,  see  "Brokers,"  {  1. 

On  cargo,  see  "Shipping,"  f  2. 

Pledge,  see  "Pledges.!' 

Vendor's  lien  on  goods  sold,  see  "Sales,"  |  8. 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  |  6. 

Mortgagee  in  a  mortgage  executed  by  a 
curator  on  lands  of  his  wards  to  obtain  money 
to  pay  a  pre-existing  incumbrance  held  not  en- 
titled to  an  equitable  lien  on  the  property.— 
Capen  v.  Garrison  (Mo.  Sup.)  36a 

LIFE  ESTATES. 

See  "Dower." 

Creation  by  deed,  see  "Deeds,"  {  2. 

Partition  of,  see  "Partition,"  %  1. 

Under  Rey.  St  1899,  g§  900,  4506.  husband 
may  convey  estate  to  wife,  beginning  at  his 
death,  without  creating  particular  estate. — 
O'Day  T.  Meadows  (Mo.  Sup.)  637. 


LIFE  INSURANCE. 

See  "Insurance." 

•Polst 


LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Criminal  prosecutions,  see  "Criminal  Law,"  |  4. 

Effect  of  lis  pendens,  see  "Lis  Pendens." 

Foreclosure,  see  "Mortgages,"  {  3. 

Sufficiency  of  title  by  limitations  to  authorise 
specific  performance,  see  "Specific  Perform- 
ance," {  1. 

I  1.     Statutes  of  UmltatloB. 

Where  a  provision  in  a  conveyance  imposes  on 
the  grantee  the  payment  of  certain  debts  of  the 
grantor,  an  action  thereon  is  barred  by  limita- 
tions after  five  years. — Collings  y.  Collings 
(Ky.)  577. 

An  action  by  a  lessee  against  the  purchaser 
of  the  premises  for  his  failure  to  repair  the 
same  as  required  by  the  written  lease  executed 
by  the  vendor  is  an  action  founded  on  a  con- 
tract in  writing  within  the  four-year  statute 
of  limitations. — Houston  Saengerbund  v.  Dunn 
(Tex.  Civ.  App.)  429. 

An  action  based  on  the. implied  obligation  of 
a  landlord  to  repair  a  part  of  the  building  not 
under  the  control  of  the  lessee  is  barred  by 
the  two-year  statute  of  limitations. — Houston 
Saengerbund  y.  Dunn  (Tex.  Civ.  App.)  429. 

I   2.    Computation  of  period  of  M»«Ua- 

tioB. 

A  purchaser  at  a  sale  in  a  snit  by  a  testa- 
mentary trustee,- and  tho^e  claiming  under  him. 
AWd  to  have  acquired  a  perfect  title  by  adverse 
possession  as  against  the  beneficiary  and  the 
trustee,  by  reason  of  Ky.  St.  1903,  g  2508.— 
Watkins  v.  Pfeiffer  (Ky.)  562. 

Under  Ky.  St.  1903,  g  2516,  an  action  by 
an  administrator  for  personal  injury  received 
by  his  intestate  held  barred  by  limitations. — 
Wilson's  Adm'r  y.  Illinois  Cent.  R.  Co.  (Ky.) 
572. 

A  wife's  right  to  property  held  by  her  husband 
in  trust  for  her  held  not  stale  nor  barred  by 
limitations. — Bohannon  v.  Bohannon's  Adm'x 
(Ky.)  597. 

'Injuries  to  property  abutting  on  an  alley  in 
consequence  of  a  drain  pipe  therein  causing 
water  to  flow  on  the  property  held  recoverable 
within  five  years. — Town  of  Central  Covington 
V.  Beiser  (Ky.)  973. 

Under  Rev.  St.  1899,  gg  657,  659,  672,  676. 
865,  a  certain  amendment  to  a  petition  held 
properly  allowed. — Walker  v.  Waoash  R.  Co. 
(Mo.  Sup.)  83. 

'Limitations  do  not  begin  to  run  against  an 
action  for  conversion  of  property  left  by  a  de- 
ceased person  until  the  appointment  of  an  ex- 
ecutor or  administrator. — White  y.  Blanken- 
beckler  (Mo.  App.)  503. 

Where  deceased  died  without  performing  her 
contract  to  devise  land  to  plaintiff  in  considera- 
tion of  plaintiff's  services,  limitations  did  not 
begin  to  run  against  plaintiff's  right  to  recover 
the  reasonable  value  of  his  services  until 
deceased's  death. — Goodloe  y.  Goodloe  (Tenn.) 
767. 

g   3.     Aoknowledgment,      neir      promise, 
and  part  payment. 

*To  cut  off  the  running  of  the  statute  of 
limitations  there  must  be  a  clear  and  express 
promise  to  pay  the  claim  to  which  the  statute 
applies,  and  loose  declarations  are  insufficient — 
McGrew's  Ex'r  v.  O'Donnell  (Ky.)  301. 

i   4. 


Operation    and    effeet    of    bar    by 
limitation. 

*Where   the  right  of  a  trustee  holding  the 
legal  title  to  tlie  estate  is  barred  by  limilations, 
aotatod.    See  tyllabne. 
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all    equitable    estates   are    also    barred. — Wat- 
kins  y..Pfelfifer  (Ky.)  562. 

I  S.     Pleadins,   e'Hdeii««,   trial,   aBil   r*« 
Tleir. 

In  an  action  on  a  note,  a  plea  of  limita- 
tions held  sufficient. — Erana  t.  Jackson  (Tex. 
Civ.  App.)  47. 

In  an  action  on  a  note  evidence  held  to  sup- 
port a  judgment  for  defendants  based  on  stat- 
utes of  limitations. — Evans  t.  Jackson  (Tex. 
Civ.  App.)  47. 

LIMITATION  OF  LIABILITY. 

Of  carrier  for  injury  to  live  stock,  see  "Car- 
riers," fi  3. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Purchaser  pendente  lite  cannot  be  relieved 
from  effect  of  judgment  establishing  title  by 
limitations  (Rev.  St  1895,  art.  3347),  without 
pleading  and  proving  that  the  party  had  not 
acquired  snch  title.— -XAtta  t.  Wiley  (Tex.  Cir. 
App.)  483. 

Change  of  venne  held  not  to  affect  conclnsive* 
ness  of  judgment  as  to  purchasers  pendente  lite. 
— Latta  V.  Wiley  (Tex.  Civ.  App.)  433. 

As  against  purchasers  pendente  lite,  in  the 
absence  of  showing  of  fraud  or  collusion,  it 
is  presumed  that  the  court  ascertained  all 
facts  necessary  to  its  Jurisdiction. — Latta  v. 
Wiley  (Tex.  Civ.  App.)  433. 

Purchaser  from  plaintiff  pending  litigation 
held  not  relieved  from  rule  of  lis  pendens  by 
defendant's  failure  to  prosecute  his  claim  in 
reconvention,  where  judgment  is  against  plain- 
tiff on  his  petition. — Latta  v.  Wiley  (Tex.  Civ. 
App.)  433. 

Purchaser  of  property  pendente  lite  cannot 
avoid  the  operation  of  the  doctrine  of  lis  pen- 
dens because  of  vendor's  delay  in  prosecution 
of  Buit— Latta  v.  Wiley  (Tex.  Civ.  App.)  433. 

'Purchaser  of  property  actually  in  litigation 
for  consideration  and  without  notice  held  bound 
by  judgment  or  decree. — Latta  v.  Wiley  (Tex. 
ClT.  App.)  488.  . 

Failure  of  clerk  of  court  to  enter  object  of 
suit  on  docket  held  not  to  affect  rule  of  lis 
pendens. — Latta  v.  Wiley  (Tex.  Civ.  App.)  433. 

Rule  of  lis  pendens  held  to  continue  till 
termination  of  case,  notwithstanding  loss  of 
papers  in  the  case. — Latta  y.  Wiley  (Tex.  Civ. 
App.)  433. 

'Dismissal  of  an  original  suit  for  want  of 
prosecution  held  not  to  deprive  a  cross-bill  filed 
of  its  effect  as  lis  pendens  during  the  time 
when  plaintiff  could  legally  sue  out  a  writ  of  er- 
ror on  a  Judgment  on  such  cross-bill. — Brvson 
&  Hartgrove  v.  Boyoe   (Tex.  Civ.  App.)   820. 

•A  purchaser  of  land  in  controversy  by  an 
unrecorded  contract  of  sale  of  which  the  plain- 
tiff in  the  action  had  no  notice  at  the  time  suit 
was  brought  held  a  purchaser  pendente  lite. 
— Bryson  &  Hartgrove  v.  Boyce  (Tex.  Civ. 
App.)  820. 

'Purchasers  of  property  in  litigation  between 
the  date  of  a  judgment  and  the  suing  out  of  a 
writ  of  error  within  the  time  provided  held  pur- 
chasers pendente  lite.— Bryson  &  Hartgrove  v. 
Boyce  (Tex.  Civ.  App.)  820. 


LIVE  STOCK. 

(Carriage  of,  see  "Carriers,"  |  S. 
Injuries  from  operation  of  railroads,  aee  "Bail- 
roads,"  I  9. 

LOAN  ASSOCIATIONS. 

See  "Banks  and  Banking,"  |  2;  "Bnilding  and 
Loan  Associations." 

LOCAL  LAWS. 

See  "Statutes,"  (  1. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors." 

LOGS  AND  LOGGING. 

Instructions  in  general  in  actions  relatinir  to. 

see  "Trial,"  f  6. 
Parol  or  extrinsic  evidence  of  contract  for  sale 

of  timber,  see  "Evidence,"  i  8. 
Restraining  cutting  or  r^noval  of  timber,   see 

"Injunction,"  g  2.     . 
Sale  of  lumber  in  general,  see  "Sales,"  If  1.  2. 
Trover  for  cutting  timber  on   another's  land. 

see,  "Trover  and  Conversion,"  |  1. 

A  contract  for  the  sale  of  timl>er  15  IndMs  in 
diameter  and  under,  standing  on  certain  land, 
held  a  contract  for  the  sale  of  timber  measuring 
15  inches  and  under  at  the  stump. — Strothar  t. 
American  Cooperage  Co.  (Mo.  AppO  TSS. 

LUMBER. 

See  "Logs  and  Logging." 

LUNAT4CS. 

See  "Insane  Persons." 

MACHINERY. 

Dani^erous  machinery,  see  "NegUgmce."  |   1. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  }§  2,  6. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MAINTENANCE 

See  "Champerty  and  Maintenanea.** 

MALICE. 

See  "Malicious  Mischief." 

MALICIOUS  MISCHIEF. 

Purchaser  of  land  removing  building  after 
Judgment  of  foreclosure  of  vendor's  lien  ArM  not 
guilty  of  willful  injury  to  real  estate. — Price 
V.  State  (Tex.  Cr.  App.)  811. 

Indictment  for  willful  injury  to  real  estate, 
forbidden  by  Pen.  Code  1895.  art  791,  held  suffi- 
cient as  to  allegation  of  value  of  real  estate. — 
Price  V.  Stata  (Tex.  Cr.  App.)  811. 

MALICIOUS  PROSECUTION. 


I  1. 


aad      eonuBeneament      of 


Hatnre 
proseeatioa. 

'One  held  liable  for  instituting  without  proba- 
ble cause  proceedings  to  have  one  declared  a 


*  Votut  aiiBotatad.    See  srllabna. 
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Sullivan  &  Oo.   (Tex. 


bankrnpt — Klag  t.   D. 
CiT.  App.)  51. 

I   2.    Aotlona. 

*Iii  an  action  for  wrongfully  sning  out  an 
attachment,  certain  evidence  held  admissible  to 
negative  malice. — Sehon,  Blake  &  Stevenson  v. 
Whitt  (Ky.)  280. 

In  an  action  for  wrongfully  suing  out  attach- 
ments, an  instruction  that  defendants  were 
liable  if  they  procured  the  attachments  with* 
out  jnst  or  legal  cause  held  erroneous. — Sehon, 
Blake  &  Stevenson  t.  Whitt  (Ky.)  280. 

MANDAMUS. 

Remedy  by  mandamns  and  appeal  distinguished, 

see  "Appeal  and  Error,"  {  1. 
To  compel  extension  of  time  for  filing  bill  of 

exceptions,  see  "Exceptions,  Bill  of,"  fi  1. 

I    1.    8iibJ««ta  and  pnrposes  of  relief. 

Mandamus  will  lie  to  compel  the  judge  of  a 
circuit  court  to  set  aside  an  erroneous  order 
directing  a  stenographer  to  take  the  testimony 
before  Uie  grand  jury.— Commonwealth  v.  Ber- 
ry (Ky.)  mo. 

MANDATE. 

See  "Mandamus." 

1o  lower  court  on- decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  |  20. 

MANSLAUGHTER. 

See  "Homitide." 

MANUFACTURES. 

Liability  of  manufacturer  of  defective  machine 
for  injuries  to  third  person  caused  thereby, 
see  "Negligotce,"  S  2. 

MARKET  VALUL 

Elvldence  of  In  action  for  damages,  see  "Dam- 
ages," I  S. 

MARRIAGE. 

See    "Bigamy";    "Divorce";    "Husband    and 

Wife." 
Hearsay  evidoice  of,  see  "Evidence,"  (  8, 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 
Admissions  by  employ^,  see  "Evidence,"  {  4. 
Declarations  of  employta  as  evidence,  see  "Evi- 
dence," i  5. 
Employers'  liability  insurance,  see  "Insurance," 

Employment  of  insurance  agent,  see  "Insur- 
ance," §  3. 

Harmless  error  in  action  for  death  of  servant, 
see  "Appeal  and  Error,"  {  17. 

Instructions  in  general  in  action  for  injuries 
to,  or  death  of,  servant,  see  "Trial,"  {{  6,  9-11. 

Liability  of  carrier  for  assault  on  passenger  by 
employe,  see  "Carriers,"  §  9. 

Liability  of  manufacturer  of  defective  machine 
for  injuries  to  employ^  caused  by  operation 
thereof,  see  "Meglicence,"  S  2. 


Objections  for  purpose  of  review  in  action  for 
death   of  servant,  see,  "Appeal   and  Error," 

Removability  of  suit  against,  see  "Removal  of 
Causes,"  |  1. 

Res  gestae  in  action  for  injuries  to  servant, 
see  "Evidence,"  I  2. 

Review  in  action  for  injuries  to  servant  as  de- 
pendent on  issues  and  questions  in  lower 
court,  see  "Appeal  and  Error,"  |  4 

I  1.  Master's  IlaUUij  tme  iajvrtes  to 
serrant— ITatnro  wad  extent  la 
Ceneral. 

'Railroad  employes  engaged  in  switcliing  cars 
held  bound  to  use  ordinary  care  to  protect 
from  injury  anottier  employ^  on  the  track. — 
Houston  &  T.  C.  B.  CSo.  t.  Turner  (Tex.  Civ. 
App.)  1074. 


I  ». 


Tools,    maohiaerr,    appllaaees, 
ork. 


and  plaeos  for  irorli 

An  employer  held  not  guilty  of  negligence  in 
furnishing  a  boat  with  tight  oars  in  which  his 
servants  were  transported  to  their  place  of 
work. — Chrismer  v.  Bell  Telephone  Co.  (Mo. 
Sup.)  37a 

In  an  action  for  death  of  defendant's  servant, 
held  that  defendant  was  not  guilty  of  negli- 
gence with  reference  to  the  mode  and  plan  of 
work. — Chrismer  v.  Bell  Telephone  (3o.  (Mo. 
Sup.)  378. 

Rev.  St  1899,  I  6433,  requiring  belting,  etc., 
to  be  guarded,  held  inapplicable  to  a  planer 
which  defendants  permitted  its  servants  to  oper- 
ate without  a  hood. — Smith  T.  Forrester-Nace 
Box  Co.  (Mo.  Sup.)  894. 

In  an  action  for  injuries  to  a  servant,  the 
servant's  negligence  held  the  proximate  cause  of 
his  injuries. — Kelley  v.  Lawrence  (Mo.  Sup.) 
115a 

A  master,  though  bound  to  use  reasonable  care 
to  furnish  safe  appliances,  held  not  liable  for 
injuries  caused  by  the  servant's  negligence  in 
using   the    same. — Kelley    v.    Lawrence    (Mo. 

Sup.l  iisa 

•Acts  1881,  p.  238,  c  170,  {  8,  relating  to  the 
employment  of  a  mining  boss  in  coal  mines, 
held  to  make  an  operator  of  a  coal  mine  charge- 
able with  the  negligence  of  the  mining  boss  em- 
ployed.— Smith  V.  Dayton  Coal  &  Iron  Co. 
(Tenn.)  62. 

*One  engaged  In  mining  keM  bound  to  use  rea- 
sonable care  to  make  the  place  of  work  reasona- 
bly safe. — Smith  v.  Dayton  Coal  &  Iron  Co. 
(Tenn.)  62. 

I  3.    ——  War  a  ins    and    lastraotias 
serraat. 

*In  an  action  for  injuries  to  a  servant,  de- 
fendant held  not  negligent  in  failing  to  warn 
plaintiff  of  the  danger  of  placing  his  hand  into 
the  space  in  front  of  the  rollers  of  a  planer 
while  the  machine  was  in  operation,  the  danger 
of  which  was  obvious. — Smith  t.  Forrester- 
Nace  Box  Co.  (Mo.  Sup.)  394. 

I  4.     —  Felloir  servants. 

•In  an  action  for  injuries  to  a  railroad  brake- 
man,  evidence  held  insufficient  to  show  that  the 
engineer  was  in  charge  of  the  train  at  the  time 
of  the  accident,  so  as  to  render  master  liable. — 
Carmen's  Adm'r.  t.  Illinois  Cent.  R.  Co.  (Ky.) 
954. 

Where  a  master  had  used  sufficient  care,  it 
was  not  liable  for  the  death  of  its  servant 
resulting  from  the  acts  of  other  servants  in  the 
absence  of  defendant's  foremen. — Chrismer  v. 
Bell  Telephone  Co.  (Mo.  Sup.)  37a 

A  boatman  employed  by  a  master  to  transport 
its  servants  to  and  from  their  work  held  not 


•Polai  annotated.    See  ayUabnib 
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a  vice  principal. — CbriBmer  t.  Bell  Telephone 
Co.  (Mo.  Sup.)  378. 

•Where  a  servant  is  injured  through  the  com- 
bined negligence  of  the  master  and  a  fellow 
servant,  ne  may  recover  from  the  master, — 
Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo. 
Sup.)   621. 

*A  servant  held  within  Rev.  St  1899,  i  2873, 
making  railroads  liable  for  injuries  to  serv- 
ants while  operating  the  railroad  owing  to  the 
negligence  of  any  other  servant. — Orendorff  v. 
Terminal  R.  Ass'n  of  St  Louis  (Mo.  App.)  148. 

*Ortain  employes  held  not  fellow  servants 
within  the  fellow  servant  act — Texas  &  P.  Ry. 
Co.  V.  Nichols  (Tex.  Civ.  App.)  411. 

I  5.    '—  Risks  assnined  by  servant. 

*Where  a  servant  was  injured  in  consequence 
of  the  master's  negligence,  the  master,  in  order 
to  show  that  the  servant  assumed  the  risk,  must 

grove  that  the  servant  voluntarily  subjected 
imself  to  the  new  danger  with  full  apprecia- 
tion thereof. — Choctaw,  O.  &  Q.  R.  Co.  ▼. 
Jones  (Ark.)  244. 

*In  an  action  for  injury  to  a  servant  a  re- 
quest to  modify  an  instruction  held  properly 
refused  because  a  servant  does  not  assume  the 
risk  of  the  master's  negligence  unless  he  realizes 
the  danger. — Caioctaw,  O.  &  G.  R.  Co.  v.  Jones 
(Ark.)  214. 

*A  servant  is  presumed  to  know  the  ordinary 
risks  of  his  employment,  but  he  is  not  presumed 
to  know  the  risks  caused  by  the  master's  negli- 
gence after  he  enters  the  service. — Choctaw,  O. 
&  G.  R.  Co.  T.  Jones  (Ark.)  244. 

*Where  a  servant  is  ordered  to  assist  in  doing 
certain  work  in  a  certain  manner,  the  servant 
may  rely  on  the  judgment  of  the  master,  un- 
less the  danger  is  so  obvious  that  no  prudent 
person  would  incur  the  risk. — Choctaw,  O.  & 
G.  R.  Oo.  V.  Jones  (Ark.)  244. 

*The  defense  of  assumption  of  risk  in  an  ac- 
tion for  injuries  to  a  servant  rests  on  contract 
arising  from  the  contract  of  employment  that 
he  will  assume  the  ordinary  risks  of  the  service. 
—Choctaw,  O.  &  G.  R.  Co.  ▼.  Jones  (Ark.)  244. 

*An  instruction  in  an  action  for  injuries  to 
a  servant  held  erroneous  because  ignoring  the 
evidence  that  the  servant  was  obeying  the  mas- 
ter's orders. — Southern  Cotton  Oil  Co.  v.  Spotts 
(Ark.)  249. 

An  employ^  driving  his  team  down  a  steep 
place  on  a  dump  held  to  have  assumed  the  risk 
of  injury  to  his  team. — Lindsey  v.  Hollerback 
&  May  Ontract  Go.  (Ky.)  294. 

*A  servant  who  with  knowledge  of  the  dan- 
gerous condition  of  the  premises  undertakes  to 
do  the  work  assigned  held  to  assume  the  risk. — 
Louisville  Belt  &  Iron  Co.  v.  Hart  (Ky.)  951. 

Where  a  servant  accepted  employment  whicu 
required  his  going  on  the  waters  of  the  Missouri 
river  held  that  he  assumed  the  dangers  attend- 
hig  the  navigation  in  question.— Chrismer  V. 
Bell  Telephone  Co.  (Mo.  Sup.)  37& 

*A  freight  brakeman  held  not  to  have  assumed 
the  risk  arising  from  combustible  material  being 
allowed  to  accumulate  about  the  trestle,  and 
which  became  ignited  and  set  fire  to  the  trestle. 
— Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo. 
Sup.)  621. 

In  an  action  for  Injuries  to  a  servant  plain- 
tiff held  not  to  have  assumed  the  risk  of  a  pile 
of  planks  falling  on  him. — Robertson  v.  (Jeorge 
A.  Fuller  Const  (3o.  (JIo.  App.)  130. 

•Statement  of  when  an  employ^  assumes  the 
•risk  of  danger  brought  about  by  negligence  of 
the  master. — Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Uuyett  (Tex.  Sup.)  454. 


*An  employ^  held  to  have  assumed  a  risk, 
notwithstandhig  his  complaint  of  snow  and  the 
master's  promise  to  remove  it — Texas  &  P.  Ry- 
Co.  V.  Nichols  (Tex.  Civ.  App.)  411. 

*In  action  for  death  of  track  foreman,  de- 
ceased held  not  to  have  assumed  risk  of  nefli- 
gent  manner  in  which  members  of  switching 
crew  did  their  work. — Houston  &  T.  C.  R.  Oa  v. 
Turner  (Tex.  Civ.  App.)  1074. 

*In  action  for  death  of  track  foreman,  de- 
ceased held  not  to  have  assumed  risk  of  opera- 
tion of  cars  on  track  at  a  greater  ^eed  than 
six  miles  per  hour. — Houston  &  T.  O.  B.  Co. 
V.  Turner   (Tex.  Civ.  App.)    1074. 


I   6. 


BesUceae*      *t 


—  Gontrilmterjr 
servant. 

A  servant  employed  by  railroad  held  Rnilty  of 
contributory  negligence  when  injured. — South- 
em  By.  Co.  in  Kentucky  v.  Thomas  (Ky.)  678. 

*In  an  action  for  injuries  to  a  servant,  de- 
fendant's negligence  in  permitting  a  planer  to 
be  operated  without  a  shield  in  front  of  the 
back  rollers  held  insufficient  to  sustain  a  re- 
covery.— Smith  V.  Forrester-Nace  Box  C3o.  (Mo. 
Snp.)  S94. 

•Where  plaintiff  was  injured  by  placing  his 
hand  in  a  planer  in  front  of  the  rear  rollers 
to  remove  a  board,  he  was  not  excused  from 
contributory  negligence  by  a  custom  of  em- 
ployes so  to  remove  sticks  and  shavings. — 
Smith  V.  Forrester-Mace  Box  Co.  (Mo.  Sup.) 
394. 

A  planer  operator  held  guilty  of  contributory 
negligence  in  attempting  to  pass  a  board  over 
instead  of  through  the  rear  rollers  of  'the 
machine. — Smith  v.  Forrester-Nace  Box  Co. 
(Mo.  Sup.)  394. 

•Plaintiff  held  guilty  of  contributory  negli- 
gence in  attempting  to  unclog  a  planer  while 
in  operation. — Smith  T.  Forrester-Nace  Box  Co. 
(Mo.  Sup.)  394. 

•A  brakeman  held  not  guilty  of  contributory 
negligence  in  jumping  from  the  engine  to  avoid 
danger  from  a  burning  trestle. — Root  v.  Kansas 
City  Southern  Ry.  Co.  (Mo.  Sup.)  621. 

•Servant  held  guilty  of  contribnton  negli- 
gence as  a  matter  of  law. — Goonce  ▼.  National 
Biscuit  Co.  (Mo.  App.)  362. 

§   7.    — •  Actions  in  general. 

An  express  company  held  not  relieved  from 
liability  for  injuries  to  an  employ^  resulting 
from  defective  premises,  by  reason  of  a  contract 
between  defendant  and  a  railroad  company,  un- 
der which  the  latter  was  charged  with  the  duty 
of  keeping  the  premises  in  repair. — Pacific  Ex- 
press C!o.  V.  Shivers  (Tex.  Civ.  App.)  48. 

§  8.    Pleading. 

Petition  in  action  for  death  of  brakeman  held 

not  to  show  that  he   assumed   risk,  so  as  to 

render    petition    demurrable. — Brown's    Adm'r 

.V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Ky.)  583. 

In  an  action  by  a  servant  for  personal  in- 
juries, certain  testimony  held  ontaide  the  issura. 
—Root  V.  Kansas  City  Southern  Ry.  Co.  (Mo. 
Sup.)  621. 

•In  an  action  for  the  death  of  a  servant, 
the  answer  held  sufficiently  si>ecific  as  to  de- 
ceased's contributory  negligence. — Ramm  v.  (Jal- 
veston,  H.  &  8.  A.  By.  Co.  (Tex.  Civ.  App.)  426. 

S  9.    -—  Evldenee. 

In  an  action  for  Injuries  to  a  servant,  a  find- 
ing of  freedom  from  contributory  negligence 
held  warranted. — Choctaw,  0.  &  G.  R.  Co.  v. 
Jones  (Ark.)  244. 

In  an  action  for  injuries  to  a  servant,  a 
finding  of  negligence  held  warranted. — CSioctaw, 
O.  &  G.  R.  Co.  V.  Jones  (Ark.)  244. 
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In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  held  to  support  a  finding  for  plain- 
tiff.—George  T.  Stagg  Co.  V.  Brightwell  (Ky.)  8. 

•In  an  action  for  Injuries  to  an  employ^,  cer- 
tain evidence  held  admissible  on  the  issue 
whetlier  the  employer  furnished  sufficient  ap- 
pliances.— Lonitrville  Belt  &  Iron  Go.  v.  Hart 
(Ky.)  951. 

*In  an  action  against  the  railway  company 
for  the  death  of  a  switchman  alleged  to  have 
been  caused  by  negligence  of  defendant  in  failing 
to  block  its  rails  in  a  switchyard,  evidence  of  a 
custom  not  shown  to  be  general,  to  have  tracks 
blocked,  held  not  admissable. — Lee  t.  Missouri 
Pac.  Ry.  Co.  (Mo.  Sup.)  614. 

In  an  action  bv  a  servant  for  personal  in- 
juries, evidence  of  a  defective  condition  several 
months  prior  to  the  injury  held  erroneously 
admitted  in  the  absence  of  any  showing  that  the 
same  condition  continued  up  to  the  time  of  the 
injury. — Root  v.  Kansas  City  Southern  Ry.  Co. 
(Mo.  Sup.)  621. 

In  an  action  for  injuries  to  a  servant,  evidence 
examined,  and  held  sufficient  to  sustain  plain- 
tiff's allegation  that  defendant  negligently  fur- 
nished him  with  an  unsafe  place  in  which  to 
work. — Robertson  v.  George  A.  Fuller  Const. 
Co.  (Mo.  App.)  130. 

In  an  action  for  wrongful  death  resulting 
from  decedent's  falling  down  a  coal  shaft,  evi- 
dence examined,  and  held  to  make  out  a  clear 
case  of  res  ipsa  loquitur. — Texas  &  P,  Coal  Co. 
T.  Daves  (Tex.  Civ.  App.)  275, 

In  an  action  for  death  of  section  foreman  by 
being  struck  by  car  operated  on  switch  track, 
evidence  held  sufficient  to  raise  issue  of  exces- 
sive speed  of  car  which  struck  and  started  the 
car  in  question. — Houston  &  T.  C  R.  Co.  t. 
Turner   (Tex.  Civ.  App.)   1074. 

1 10.   —  Qneatlons  for  Jury. 

•Whether  a  servant  injured  in  consequence 
of  the  master's  foreman  assumed  the  risk  aris- 
ing therefrom  held  for  the  jury.— Choctaw,  O, 
&  G.  R.  Co.  v.  Jones  (Ark.)  244. 

•In  an  action  for  injuries  to  a  servant,  the 
question  of  the  servant's  contributory  negligence 
held  for  the  jury. — Southern  Ootton  Co.  t. 
Spotts  (Ark.)  249. 

In  an  action  for  injuries  to  a  servant,  the 
question  of  the  master's  negligence  held  for 
the  jury. — Southern  Cotton  C!o.  v.  Spotts  (Ark.) 
249. 

•In  an  action  for  injuries  received  by  an  em- 
ploye, the  question  of  the  employer's  negligence 
held  for  the  jury. — Martin  v.  South  Covington 
&  O.  St  Ry.  Cio.  (Ky.)  571. 

•In  an  action  for  the  death  of  a  switchman 
alleged  to  have  been  caused  by  negligent  failure 
of  railway  company  to  block  its  switches  in  a 
switchyard,  evidence  held  sufficient,  under  the 
laws  of  Kansas,  to  require  submission  to  the 
jury  of  the  question  whpther  deceased  was 
Kuilty  of  contributory  negligence. — ^Lee  v.  Mis- 
souri Pac.  Ry.  Cio.  (Mo.  Sup.)  614. 

•In  an  action  for  the  death  of  a  switchman 
alleged  to  have  been  caused  by  negligent  failure 
of  railway  company  to  block  its  switches  in  a 
switchyard,  evidence  hrld  sufficient,  under  the 
laws  of  Kansas,  to  require  submission  to  the 
jury  of  the  question  whether  deceased  was  aware 
of  the  danger. — Lee  v.  Missouri  Pac.  Ry.  Co. 
(Mo.  Sup.)  614. 

In  an  action  for  the  death  of  a  switchman 
alleged  to  have  been  caused  by  negligent  failure 
of  railway  company  to  block  its  switches  in  a 
switchyard,  evidence  held  sufficient,  under  the 
laws  of  Kansas,  to  require  submission  to  the 
jnry   of   the   question   whether  defendant   was 


negligent. — ^Les  v.  Missouri  Pac.  Ry.  Co.  (Mo. 
Sup.)  614. 

Leaving  combustible  materia]  on  the  right  of 
way  is  not  necessarily  negligence  on  the  part 
of  a  railroad  company,  though  the  extent  of 
such  material  and  its  proximity  to  the  track  may 
justify  a  jury  in  finding  negligence.— Root  v. 
Kansas  Oity  Southern  Ry.  Ck>.  (Mo.  Sup.)  621. 

•In  an  action  by  a  railroad  brakeman  for  in- 
juries resulting  from  jumping  from  an  engine 
through  fear  that  it  would  go  through  a  burning 
trestle  alleged  to  have  been  ignited  because  of 
the  negligence  of  the  railroad  company  in  allow- 
ing combustible  material  to  accumulate  about 
it,  evidence  held  sufficient,  under  the  law  of 
Arkansas,  to  justify  submission  to  the  jury  of 
the  question  of  defendant's  negligence. — Root  v. 
Kansas  City  Southern  Ry.  C!o.  (Mo.  Sup.)  621. 

In  an  action  by  a  brakeman  for  injuries 
sustained  by  jumping  from  an  engine  through 
fear  that  it  would  go  through  a  burning  trestle, 
evidence  lield  sufficient  to  Justify  submission 
to  the  jury  of  the  question  whether  the  fire  was 
communicated  to  the  trestle  through  debris 
which  it  was  alleged  defendant  negligently  al- 
lowed to  accumulate. — Root  v.  Kansas  Oity 
Southern  Ry.  Co.    (Mo.   Sup.)    621. 

In  an  action  for  injuries  to  a  servant,  evidence 
held  to  require  a  submission  of  the  issues  to 
the  jury. — Pacific  Express  Co.  v.  Shivers  (Tex. 
Civ.  App.)  46. 

|11>  ^^  Instmetloiis. 

In  an  action  for  ipjury  to  a  servant,  an 
Instruction  held  properly  refused  because  with- 
out the  servant  realizing  the  danger  arising 
from  the  doing  of  the  work  in  a  particular 
manner  ordered  by  the  master  there  was  no 
assumption  of  risk. — Choctaw,  O.  &  G.  R.  Co. 
V.   Jones   (Ark.)   244. 

An  instruction  09  the  assumption  of. risk,  in 
an  action  for  injuries  to  a  servant,  held  er- 
roneous.— Southern  Cotton  Oil  Co.  v.  SpoHs 
(Ark.)  249. 

In  an  action  for  negligence  causing  death  of 
a  servant,  requested  instructions  as  to  assump- 
tion of  risk  keid  properly  refused. — Lee  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.  Sup.)  614. 

In  an  action  for  the  death  of  a  servant  alleged 
to  have  been  caused  by  negligence  of  the  master, 
reference  in  an  Instruction  to  other  instructions 
defining  contributory  negligence  and  assumption 
of  risk  when  there  were  no  such  instructions 
held  not  error. — Lee  v.  Missouri  Pac  Ry.  Co. 
(Mo.  Sup.)  614. 

In  an  action  by  a  servant  for  personal  in- 
juries, an  instruction  as  to  the  duty  of  the  mas- 
ter with  respect  to  exercising  care  to  avoid  the 
injury  held  misleading.— Root  v.  Kansas  City 
Southern  Ry.  Co.   (Mo.  Sup.)  621. 

•In  an  action  for  the  death  of  a  servant,  an 
instruction  that,  if  the  danger  or  risk  was  asopen 
to  the  observation  or  kiiowlt>dge  of  deceased  as 
to  defendant,  plaintiff  could  not  recover,  was 
proper. — Ramm  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Tex.  Civ..  App.)  426. 

In  an  action  for  injuries  to  a  servant,  nn 
instruction  held  not  a  proper  definition  of  prox- 
imate cause. — Galveston,  H.  &  S.  A.  Ry.  (5o.  v. 
Paschall  (Tex.  Civ.  App.)  446. 

In  an  action  for  the  death  of  a  servant,  an 
instruction  held  not  erroneous  as  permitting 
the  jury  to  enter  a  field  of  conjecture  as  to  de- 
fendant's negligence. — Houston  &  T.  C.  R.  Co. 
V.  Oram  (Tex.  Civ.  App.)   1029. 

In  an  action  for  the  death  of  a  servant,  a  re- 
quested instruction  held  erroneously  i«fused. — 
Houston  &  T.  C.  R.  Co.  v.  Oram  (Tsx.  Civ. 

App.)   1029. 
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lis.  UabUitisB    for    Injuries    to    third 

peraona. 

♦A  railroad  company  held  not  liable  for  torts 
of  an  independent  contractor  in  constructing 
tbe  road.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Qilli- 
han   (Ark.)   793. 

*A  saloon  keeper  held  not  liable  for  the  mali- 
cious act  of  a  bartender  in  assisting  another  in 
maliciously  setting  fire  to  the  foot  of  a  patron 
while  sleeping  in  the  saloon.— Peter  Anderson 
&  Co.  V.  Diaz  (Ark.)  861. 

Whether  a  brakeman  kicking  a  piece  of  ice 
from  the  platform  of  a  caboose  injuring  a  boy 
was  acting  within  the  scope  of  his  authority 
held  for  the  jury. — Willis  v.  Maysville  &  B.  S. 
R.  Go.  (Ky.)  604. 

'Master  held  liable  for  servant's  tort.— Houck 
T.  Chicago  &  A,  Ry.  Co.  (Mo.  App.)  738. 

•Master  held  liable  for  injury  to  child  in- 
vited by  servant  into  engine  room. — Houck  v. 
Chicajjo  &  A.  Ry.  Co.   (Mo.  App.)  738. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  criminal  prosecution,  see  "Crimi- 
nal Law,"  I  8. 

MAXIMS. 

Of  equity,  see  "Equity,"  {  1. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  §  8. 
For  fraud,  see  "Fraud,"  {  2. 
For  injuries  to  live  stock  in  shipment,  see  "Car- 
riers," §  3. 
For  nuisance,  see  "Nuisance,"  i  1. 

MECHANICS'  LIENS. 

I  1.     Enforoenent. 

In  a  suit '  to  enforce  a  mechanic's  lien,  the 
petition  held  properly  dismissed.— Central  Plan- 
ing Mill  &  Lumber  Co.  v.  Betx  (Ky.)  591. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," {  3. 

MENTAL  ANGUISH. 

Recovery  for  in  action  against  telegraph  com- 
pany, see  "Telegraphs  and  Telephones,"  {  1. 

MERGER. 

Of  cause  of  action  in  Judgment,  see  "Judge- 
ment," {  6. 

MINES  AND  MINERALS. 

Mine  operators  as  employers,  see  "Master  and 
Servant,"  {  2. 

S   1.    Title,   ooBTeyanoes,   and  eontraota 

•Under  Rev.  St.  1899,  §j|  8766,  8767,  where 
the  lessee  of  mining  land  orally  permitted  plain- 
tiff's assignors  to  mine  thereon  without  posting 
rules  and  regulations,  the  rights  of  plaintiff's 
assignors  to  mine  were  limited  to  a  period  of 
three  vears. — Arbuthnot  v.  Eclipse  Land  &  Min. 
Co.  (ilo.  App.)  170. 


MINORS. 

See  "Infants." 

Sales   of   licruor   to   minors. 


"Intoxicating 


ales   of   liquoi 
Liquors,"  §  2. 

MISDEMEANOR. 

Limitations,  see  "Criminal  Law,"  {  4, 

MISREPRESENTATION. 

See  "Fraud." 

As  affecting  release,  see  "Release,"  I  1. 

By  agent,  see  "Principal  and  A^ent,"  {  2. 

MISTAKE. 

Effect  of  mistake  on  contract  of  sale,  see  ""Sales," 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  f  7. 

Grantor  held  entitled  to  recover  from  grantee 
sum  deposited  to  guaranty  payment  of  taxes, 
notwithstanding  transfer  of  deposit  to  subse- 
quent grantee  under  deed  subject  to  taxes.- 
Comet  v.  Boyle  (Mo.  App.)  79,'i 

MORTALITY  TABLES. 

As  evidence  in  action  for  damages  from  per- 
sonal injuries,  see  "Damages,"  {  6. 

MORTGAGES. 

Declarations  as  evidence  in  foreclosure  aalt, 
see  "Evidence,"  f  6. 

Harmless  error  in  foreclosure  suit,  see  "Ap- 
peal and  Error,"  S  16. 

Homestead  in  mortgaged  land,  see  "Home- 
stead," I  1. 

Power  of  building  and  loan  association  as  to 
transfer  of  mortgage  loan,  see  "Building  and 
liOan  Associations, 

Right  of  mortgagee,  in  mortgage  executed  by 
curator  on  lands  of  ward,  to  equitable  lien, 
see  "Liens,"  S  1. 

Right  of  mortgagee  to  have  receiver  appointed. 
see  "Receivers."  «  1.  i-j^    ««. 

Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation." 

Taxation  of,  see  "Taxation,"  g  2. 

Mortgages  hp  or  to  partioular  clat»e$  of  partiet. 

See  "Building  and  Loan  Associations" ;  "Corpo- 
ration," g  3. 

Curators,  see  "Guardian  and  Ward."  g  1. 

JfortffOf/es  aT  particular  species  of  property. 
See  "Homestead,"  {  2. 

Persona!    property,    see    "Chattel    Mortgagea." 
Property  of  ward,  see  "Guardian  and  Ward," 

§  1. 

I   1.    Requisites  and  TaUdlty. 

In  order  to  avoid  the  effect  of  a  deed  of  trust 
for  grantor's  Ignorance  of  certain  facts,  bene- 
ficiary's knowledge  of  such  ignorance  must  be 
shown.— McGaughey  v.  Amerl<5an  Nat  Bank 
(Tex.  Olv.  App.)   1004. 

i  S.    Payment   or   performanee   of   evn- 
dltion,   release,  and  satlafa«ti«a. 

Provision  in  deed  of  trust  for  release  of  part 
of  land  on  part  payment  held  not  aided  by  de- 
mand of  parties  giving  the  deed  that  a  def- 
inite part  of  the  tract  be  released.— McCormkA 
V.  Parsons   (Mo.  Sup.)    1162. 
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In  deed  of  tmst,  provision  for  release  of  part 
of  land  on  part  payment  held  void  for  indefinite- 
ness  of  description  of  property. — McCormick 
T.  Parsons   (Mo.  Sup.)    1162. 

Where  defendants'  lien  on  mortgaged  land 
had  expired,  they  were  not  parties  in  interest 
entitled  to  contest  plaintiff's  right  to  a  decree 
canceling  a  release  of  the  mortgage  of  record. 
— Lawrence  County  Bank  v,  Lambert  (Mo. 
App.)  755. 

It  will  be  presumed  that  marginal  entries 
of  satisfactions  of  trust  deeds  and  releases  of 
mortgages  were  made  in  compliance  with  the 
law.— Met»  V.  Wright  (Mo.  App.)  1125. 

I  3.     For«elo*iir«  by  •eUon. 

Statement  as  to  venue,  under  Civ.  Code  Prac. 
fS  62,  65,  06,  of  an  action  to  foreclose  a  mort- 
gage on  decedent's  lands.— Galloway  t.  Craig 
(Ky.)  320. 

Bev.  St  1899,  I  42T7,  construed  in  connection 
with  section  4276,  held  only  to  apply  to  mort- 
gages securing  obligations  which  were  barred  by 
limitations  at  the  time  the  act  (Laws  1891.  p. 
184,  H  1,  2)  took  effect. — ^Martin  v.  Teasdale 
(Mo.  App.)  133. 

Rev.  St.  1899,  f  4276,  providing  a  limitation 
for  proceedings  to  foreclose  mortgages,  held  only 
to  apply  to  mortgages  executed  after  its  adop- 
tion as  a  part  of  Act  Feb.  18,  1891  (Laws  1891, 
p.  184.  i  1).— Martin  t.  Teasdale  (Mo.  App.) 
183. 

In  a  snit  to  foreclose  a  deed  of  trust,  evidence 
of  defendant's  ignorance  of  certain  provisions 
of  the  deed  held  inadmissible  in  the  absence  of 
allegations  of  fraud  or  mistake. — McGaughev 
T.  American  Nat  Bank  (Tex.  Civ.  App.)  1004. 

I  4.    Bedemptlon. 

Under  Rev.  St.  1899.  {{  4343.  4344,  the  act 
of  a  beneficiary  in  a  deed  of  trust  in  taking 
possession  of  the  property  immediately  after 
purchasing  it  at  the  trustee's  sale  held  not  to 
render  a  redemption  bond  unenforceable. — 
Rieger  t.  Faber  (Mo.  App.)  183. 

MOTIONS. 

Change  of  venue  in  civil  actions,  see  "Venue," 
§  1. 

Continuance  in  civil  actions,  see  "Continu- 
ance." 

Direction  of  verdict  in  civil  actions,  see 
"Trial."  S  5. 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  {  6. 

For  assessment  of  damages  on  dissolution  of 
injunction,  see  "Injunction,"  i  3. 

New  trial  In  civil  actions,  see    New  Trial,"  (  2. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  §§  26-30. 

Presentation  of  objections  for  review,  Bee 
"Appeal  and  Error,"  {  5. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  $5  2,  7. 

Quashing  or  vacating  execution,  see  "Execu- 
tion," §  2. 

Relating  to  pleadings,  see  "Pleading,"  |  6. 

Striking  out  evidence,  see  "Trial."  |  3. 

MOTIVE. 

For  murder,  sec  "Homicide,"  8  6. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 
«1. 

Care  required  in  operation  of  railroad  trains 
in  streets,  see  "Railroads,"  {  8. 

Dedication  of  streets  and  alleys,  see  "Dedica- 
tion," I  1. 


Harmless  error  in  action  against  railroad  for 
obstructing  alley,  see  "Appeal  and  EJrror," 
§§  17,  1&  '         •"  "•^ 

Highways  in  general,  see  "Highways." 

Injunction  to  restrain  wrongful  collection  of 
tax  by  municipality,  see  "Taxation."  S  4. 

Instructions  in  general  in  actions  for  obstruc- 
tion of  streets  or  alleys,  see  "Trial,"  §  6. 

Jurisdiction  of  equity  to  prevent  obstruction  of 
street,  see  "Equity,''  §  1. 

Limitation  of  action  for  injuries  to  abutting; 
owner  because  of  defects  in  drain,  see  "Limi- 
tation of  Actions,"  S  2. 

Obstructions  caused  in  exercise  of  power  of 
eminent  domain,  see  "Eminent  Domain,"  {  4. 

Ordinance  providing  for  furnishing  owners  of 
live  stock  permitting  same  to  run  at  large,  as 
taking  propeily  without  due  process  of  law, 
see  "Constitutional  Law,"  §5. 

Ordinances  relating  to  gaming,  see  "Qaming, 
§2. 

Regulations  as  to  animals,  see  "Animals." 

Right  to  justice  and  remedies  for  injuries  as 
affecting,  validity  of  ordinance,  see  "Consti- 
tutional Law,"  i  6. 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Cours- 
es," i  a 

I    1.    OoTemmaatal    power*    and    Cnno- 
tlmia  in  seaaral. 

A  city  cannot  regulate  the  matter  of  appeals 
by  ordinance ;  that  is  alone  for  the  Legislature 
to  do.— City  of  Paducah  v.  Ragsdale  (Ky.)  13. 

(  2.    IiaclsIO'tiTe    eontrol    of    mnnleipsl 
aots,  tIkMs,  and  Uabllities. 

The  police  system  of  the  city  of  St.  Iiouis 
having  been  regulated  by  the  state  law,  it  was 
not  within  the  power  gf  the  framers  of  the  city 
scheme  and  charter  to  vest  the  city  police  officers 
with  powers  inconsistent  with  those  given  by 
the  general  laws. — State  ex  reL  McNamee  v. 
Stobie  (Mo.  Sup.)  191. 

i   3.    Pvoceediass    e£    aonnell    or    other 
KOTemlnc  body. 

Different  sections  of  ordinance  to  prevent  cer- 
tain animals  from  running  at  large  in  city  held 
germane  to  subject,  and  not  to  embrace  more 
than  one  subject-— City  of  Paducah  v.  Rags- 
dale  (Ky.)  13. 

Under  ordinance  to  prevent  cattle  running  a» 
large  in  city,  plea  of  not  guilty  by  owner  held 
to  put  burden  on  prosecution  to  prove  his  guilt, 
so  that  it  was  no  objection  to  the  validity  there- 
of that  it  required  him  to  prove  his  innocence  or 
suffer  fine.— <3ity  of.  Paducah  v.  Ragsdale  (Ky.) 
13. 

There  Is  no  constitutional  or  statutory  provi- 
sion requiring  previous  notice  of  the  enactment 
of  an  ordinance  before  it  shall  become  effective, 
and  it  is  no  objection  to  the  validity  of  an  ordi- 
nance that  it  takes  effect  immediately. — City  of 
Paducah  v.  Ragsdale  (Ky.)  13. 

♦Under  Ky.  St  1903,  S  3633,  a  city  council 
held  not  authorized  to  hold  a  meeting  in  a  place 
different  from  that  designated  by  ordinance  for 
the  holding  of  its  meetings. — Shugars  v.  Hamil- 
ton (Ky.)  564. 

•Ky.  St  1903,  i  3633.  held  to  require  notice  of 
special  meetings  of  the  city  council  to  each  mem- 
ber thereof. — Sbugani  v.   Hamilton   (Ky.)   564. 

•Under  Ky.  St  1903,  {  3634,  four  members  of 
the  council  of  a  city  of  the  fifth  class  held  to 
constitute  a  quorum  for  the  transaction  of  busi- 
ness, though  the  mayor  may  be  absent. — Shugars 
V.  Hamilton  (Ky.)  564. 

Ky.  St  1903,  i  3636,  held  not  to  prohibit  a 
city  council  from  passing  an  ordinance  imposing 
an  occupation  tax  at  the  meeting  at  which  it 
was  first  introduced. — Shugara  t.  Hamilton 
(Ky.)  564. 
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Under  Kansas  City  Charter,  p.  137,  art.  9, 
rejection  of  invalid  section  of  sidewalk  ordi- 
nance held  to  render  the  ordinance  unenforce- 
able.—Ramsey  y.  Field   (Mo.  App.)  360. 

I  4.     Offioert,  acents,  wad  employfis. 

Under  Sess.  Acts  1860-61,  p.  448,  §  5,  Acts 
18C7,  p.  178.  S  3,  St.  Louis  City  Charter,  §  14, 
(Rev.  St.  1899,  p.  2467),  and  Acts  1899,  p.  53, 
S  5,  members  or  the  metropolitan  police  force 
of  the  city  of  St.  Ix>uis  held  unauthorized  to 
arrest  offenders  outside  of  the  city  of  St.  Louis 
for  offenses  committed  in  St.  Louis  county. — 
State  ex  rel.  McKamee  y,  Stobie  (Mo.  Sup.) 
191. 

S   6.    Public  improTementa. 

Under  Ky.  St  1903,  i  3458,  the  court  heJd 
entitled  to  enter  judgment  against  a  city  for 
an  improvement  for  which  the  owners  of  the 
abutting  property  were  not  liable. — Terrell  y. 
City  of  Paducah  (Ky.)  310. 

A  city  cannot  extend  a  street  between  high 
and  low  water  mark  of  a  navigable  stream  and 
charge  the  cost  against  the  owners  of  the  ad- 
jacent fee. — Terrell  y.  City  of  Paducah  (Ky.) 
310. 

Under  an  ordinance  and  contract  for  the  Im- 
provement of  a  street,  the  city  held  exempt 
from  liability  for  the  cost  of  the  improvement 
only  if  it  had  authority  to  and  did  bind  the 
owners  of  abutting  property  for  the  cost. — 
Terrell  y.  City  of  Paducah  (Ky.)  310. 

The  proviso  In  Ky.  St.  1903,  !  3457,  relative 
to  the  improvement  of  streets,  held  directory, 
so  that  a  city  may  be  bound  to  pay  for  a  street 
improvement,  though  the  method  of  making  pay- 
ment is  not  specified  by  the  ordinance. — ^Terrell 
y.  City  of  Paducah  (Ky.)  310. 

*In  action  for  damages  from  change  of  grade 
in  street,  increased  value  of  plaintiff's  land  in 
common  with  other  land  in  the  square  held  to 
be  considered  in  determining  the  amount  of  dam- 
ages.— City  of  Louisville  y.  Kaye  (Ky.)  554. 

•Under  Kansas  City  Charter,  p.  137,  art.  9, 
prescribing  the  width  of  a  sidewalk,  is  a  legis- 
lative function  which  devolves  on  the  city  coun- 
cil, and  which  it  cannot  delegate  to  a  ministerial 
ofiBcer. — Ramsey  v.  Field  (Mo.  App.)  350. 

Ordinance  for  construction  of  sidewalk  held 
invalid  for  uncertainty,  under  Kansas  City 
Charter,  p.  137,  art  9.— Ramsey  y.  Field  (Mo. 
App.)  350. 

Ordinance  providing  for  construction  of  side- 
walk not  less  than  five  feet  .in  width  held  to  com- 
ply with  Kansas  City  Charter,  p.  137,  art.  9, 
and  not  to  delegate  to  the  city  engineer  the 
power  to  fix  the  width  of  the  sidewalk.— Ramsey 
y.  Field  (Mo.  App.)  350. 

I    6.    Police  poorer  and  reenlatlons. 

Under  Ky.  St  1903,  i  3490,  subsecs.  1,  24,  33. 
and  section  3513,  cities  of  the  fourth  class  have 
I>ower  to  pass  ordinances  to  punish  persons  who 
engage  in  gaming. — White  y.  Commonwealth. 
(Ky.)  285. 

*A  complaint  for  violation  of  a  municipal  or- 
dinance is  sufScient  if  it  notifies  defendant  of 
the  particular  ordinance  which  be  is  charged 
with  violating,  and  is  sufficient  to  bar  another 
prosecution  for  the  same  offense.— City  of  Mex- 
ico v.  Harris  (Mo.  App.)  505. 

•Under  Rev.  St  1899,  {$  5795,  5805,  prose- 
cution for  violation  of  a  city  ordinance  is  a 
civil  action,  in  which  the  sufficiency  of  the 
complaint  is  tested  by  the  rules  applicable  in 
other  civil  cases. — City  of  Mexico  y.  Harris 
(Mo.  App.)  503. 

It  is  Immaterial  whether  a  complaint  for  vio- 
lation of  a  city  ordinance  conforms  to  the  affi- 


davit upon  which  it  purports  to  be  baxed  or 
not — City  of  Mexico  y.  Harris  (Mo.  App.)  503. 

I  7.     Use  and  vecnlatlan  of  pnblie  pla» 
ceai  property,  and  irorka. 

•Although  an  alley  has  been  legally  vacated, 
its  use  by  the  public  for  10  years  with  the  knowl- 
edge and  consent  of  the  city  and  the  owners  of 
abutting  lots  will  constitute  it  a  pablic  alley 
again. — Mitchell  y.  St  Louis,  I.  M.  &  S.  Ry. 
O).  (Mo.  App.)  111. 

•The  mere  passage  of  an  ordinance  declaring 
an  alley  vacated  is  not  sufficient  to  deprive 
abutting  owners  of  their  property  rights  in  tLe 
alley. — Mitchell  v.  St  Louis,  L  M.  &  S.  By.  Co. 
(Mo.  App.)  111. 

{   8.    Torts. 

*In  an  action  against  a  city  and  the  owner 
of  a  lot  for  injuries  resulting  from  the  tip- 
ping over  of  a  pile  of  lumber,  evidence  held  to 
require  submission  to  the  jury  of  the  question 
of  defendant's  negligence. — Snydor  y.  Arnold 
(Ky.)  289. 

•City  held  not  charged  with  notice  of  obetmc- 
tlon  of  a  street  at  5  o'clock,  rendering  it  liable 
for  accident  occurring  at  8  o'clock  the  same  even- 
ing.—Hazelrigg  V.  Board  of  Councilmen  of  City 
of  Frankfort  (Ky.)  584. 

•A  city  is  not  required  to  light  its  streets 
at  night,  so  that  obstructions  of  which  it  has 
no  knowledge  may  be  seen  at  all  points  by  per- 
sons traveling  on  the  street — Hazelrigg  v.  Board 


(K 


of  Councilmen  of  City  of  Frankfort  (Ky.)  584. 

•A  city  held  liable  for  injuries  sustained  in 
consequence  of  it  permitting  the  accumulation 
of  filth  near  a  iierson's  premises  by  reason  of  its 
defective  sewers. — City  of  Madisonville  v.  Hard- 
man  (Ky.)  930. 

•Though  a  city  in  the  exercise  of  its  govern- 
mental functions  may  construct  sewers,  it  has 
no  right  to  complete  a  sewer  in  such  a  manner 
that  it  will  discharge  near  the  property  of  a 
person  the  accumulated  filth. — Ci^  of  Madison- 
ville  v.  Hardman  (Ky.)  930. 

•An  owner  held  entitled  to  recover  actual 
damages  to  his  property  resulting  from  a  city 
negligently  diverting  surface  water  on  the  prop- 
erty.— Town  of  Central  Covington  y.  Reiser 
(Ky.)  973.  n 

A  petition  in  an  action  against  a  city  for 
injury  resulting  from  the  improvement  of  an 
alley  and  the  filling  up  of  a  drain  pipe  held 
supported  by  the  proof. — ^Town  of  Central  Cov- 
ington  y.  Beiser   (Ky.)   973. 

A  drain  pipe  held  a  part  of  a  local  Improve- 
ment, requiring  the  city  to  keep  the  same  open. 
— ^Town  of  Central  Covington  y.  Beiser  (Ky.) 
973. 

A  property  owner  obstructing  a  street  with 
materials  for  use  in  building  a  sidewalk  held  not 
relieved  from  placing  lights  thereon  at  night  by 
reason  of  the  custom  of  the  city  to  light  street 
lights  in  time  to  disclose  the  obstruction. — 
Christman  y.  Meierhoffer  (Mo.  App.)  141. 

•Rights  and  duties  of  property  owner  with 
respect  to  the  use  of  portions  of  the  street  for 
temporarily  keeping  materials  and  tools  for  use 
in  constructing  improvements  defined. — Christ- 
man  y.  Meierhoffer  (Mo.  App.)  141. 

In  an  action  tor  injuries  to  a  bicyclist  from 
collision  with  a  pile  of  building  material  in 
a  street,  admission  in  evidence  of  city  ordinance 
held  not  objectionable  on  the  ground  that  it 
permitted  recovery  on  a  ground  not  pleaded. — ■ 
Christman  v.  Meierhoffer  (Mo.  App.)  141. 

An  ordinance  hdd  admissible  in  an  action  for 
injuries  from  collision  with  an  unlighted  pile 
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of  sidewalk  material  In  a  street — Cbristauui  r. 
Meierhoffer  (Mo.  App.)  141. 

*A  bicyclist  injured  by  an  obstmction  in  the 
street  held  not  guilty  of  contributory  negligence, 
as  matter  of  law,  in  riding  along  one  side  of 
the  street  instead  of  in  the  middle. — Chrlstman 
V.  Meierhoffer  (Mo.  App.)  141. 

A  bicyclist  injured  by  an  obetraction  in  the 
street  was  not  guilty  of  contributory  negligence 
as  a  matter  of  law  because  not  carrying  a  lamp 
on  hia  wheel, — Christman  t.  Meierhoffer  (Mo. 
App.)   141. 

f  O.     JFlsoal    maiukcamaBt,    pnbUe    d«bt, 
■eonrltles,  and  tazatiOB. 

An  ordinance  imposing  a  license  fee  on  an  oc- 
cnpation,  adopted  under  the  authority  conferred 
by  Const.  {  181,  and  Ky.  St.  1903,  8  3637,  held 
not  to  levy  a  tax,  within  Const  i  180. — Shugars 
V.  Hamilton  (Ky.)  664. 

An  ordinance  imposing  a  penalty  of  16  per 
cent  for  delinquency  in  the  payment  of  town 
taxes  hOd  authori^ad  by  Ky.  St.  1903,  t  8677. 
— Carpenter  v.  L<ambert  (Ky.)  607. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCL 

See  "Insurance,"  (  17. 

MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  §  2. 

NAMES. 

Misnomer  of  parties  in  action  for  sale  of  de- 
linquent land,  see  "Taxation,"  i  6. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

Ejectment  to  recover  island,  see  "ESjectment" 

S  8. 
Judicial  notice  of,  see  "Evidence,"  g  1. 
Public  ownership  of  island  in  navigable  stream, 

see  "Public  Lands,"  S  1. 

I   1«    Rlchta  of  paMlo. 

•The  rights  of  the  public  in  a  navigable 
river  extend  to  ordinary  high-water  mark. — 
Terrell  v.  City  of  Paducah   (Ky.)  310. 

I    2.     Riparian  and  littoral  rlchts. 

Owner  of  certain  fractional  section  of  land 
held  to  take  title  to  certain  accretions  which 
formed  in  the  river  bounding  his  section. — 
Frederitzie  t.  Boeker  (SIo.  Sup.)  227. 

NAVIGATION. 

See  "Navigable  Waters,"  8  1. 

NECESSARIES. 

Of  insane  person,  see  "Insane  Persons,"  $  1. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 

Cure  of  defective  pleading  in   action  for,   see 

"Pleading,"    {    7. 
Harmless  error,  see  "Appeal  and  Error,"  i  18. 
Instructions    in    general    in    action    for,    see 

"Trial,"  §g  6,  8. 
Measure  of  damages,  see  "Damages."  §  3. 


Release  of  liability  for  personal  Injuries,  see 
"Release,"  »  1,  8. 

By  parOeular  ettutet  of  parOea. 

See  "Carriers,"  Jf  2,  8,  7;  "Municipal  Corpo- 
rations," J  8.  ^         ^ 

B)mployer8,  see  "Master  and  Servant,"  f S  1-11- 

Railroad  companies,  see  "Railroads,"  S§  5-10. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  S  1. 

CondUion  or  use  q/°  particular  species  0/ property, 

works,  or  madhineru. 
See  "Electricity" ;  "Railroads,"  H  6-10;  "Street 

Railroads,"  §  1. 
Vessels,  see  "Shipping,"  {{  1,  2. 

OontranctoryneoUgenee. 

Of  owner  of  animal  injured  by  operation  of 
street  railroad,  see  "Street  Railroads,"  §  1. 

Of  owner  or  shipper  of  live  stock,  see  "Car- 
riers," (  S. 

Of  passenger,  see  "Carriers,"  {  8. 

Of  person  injured  by  electricity,  see  "Elec- 
tricity." 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  t§  1,  2. 

Of  person  injured  on  street,  see  "Municipal  C>>r- 
porations,"  §  8. 

Of  person  injured  or  killed  by  operation  of 
railroad,  see  "Railroads,"  S  6-8. 

Of  servant,  see  "Master  and  Servant"  H  S, 
8-10. 


eonstltntlnc 


I  1.     Aota     or     omissions 
neKllgenoe. 
*One  guilty  of  negligence  held  only  liable  for 
such   results    thereof   as    might    be   reasonably 
foreseen.— Snydor  v.  Arnold    (Ky.)    289. 

*A  laundry  comjpany  maintaining  vat  near 
street  held  not  guilty  of  negligence,  rendering 
it  liable  to  person  falling  into  it. — Johnson  t. 
Paducah  Laundry  (3o.  (Ky.)  330. 

*A  manufacturer  selling  a  machine  to  an  em- 
ployer held  not  liable  for  injuries  to  an  employ^ 
operating  the  machine. — Heindirk  v.  Louisville 
Elevator  Co.  (Ky.)  608. 

•Defendant  held  an  independent  contractor 
for  the  erection  of  a  hotel,  and  liable  for  dam- 
ages resulting  to  third  persons  from  negligent 
construction,  though  bound  to  comply  with  the 
plans  and  specifications  of  the  architect. — 
Scharff  v.  Southern  Illinois  Const  Co.  (Mo. 
App.)  126. 

The  proprietor  of  premises  used  for  business 
owes  a  duty  to  customers  to  keep  the  same  rea- 
sonably safe,  or  to  warn  customers  of  any 
danger  known  to  such  proprietor  and  unknown 
to  the  customer. — Shaw  v.  Goldman  (Mo.  App.) 
165. 

Plaintiff  in  pursuing  a  route  with  which  he 
was  unfamiliar  through  defendant's  store  held 
a  mere  licensee,  and  not  entitled  to  recover 
for  injuries  sustained  by  falling  through  an 
unguarded  elevator  shaft — Shaw  v.  Goldman 
(Mo.  App.)  165. 

To  establish  actionable  negligence,  the  exis- 
tence of  a  duty  to  protect  plaintiff  from  the 
injury  complained  of.  defendant's  failure  to 
perform  the  same,  and  injury  resulting  from 
such  failure  must  be  shown. — Shaw  v.  Goldman 
(Mo.  App.)  165. 

*An  engineer  who  invited  a  child  into  the 
engine  room  was  bound  to  use  care  proportion- 
ate to  the  danger  for  the  child's  safety. — Uouck 
v.  Chicago  &  A.  Ry.  Co.  (Mo.  App.)  73a 

•Child  who  entered  an  engine  room  on  his  own 
motion  held  a  trespasser,  whom  the  employes 
were  only  bound  not  to  injure  after  discovering 
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his  presence.— Houck  v.  Chicago  &  A.  Ry,  Co. 
(Mo.  App.)  7^ 

'Certain  machinery  situated  in  pump  house 
held  not  a  place  attractive  to  children,  within 
the  meaning  of  the  law  of  negligence. — Houck  t. 
Chicago  &  A.  Ry.  Co.  (Mo.  Apr.)  738. 

{  9%     Prozimate   oanie   of  Injary. 

*If  a  person  is  guilty  of  negligence  resultinc 
in  injury  to  another,  the  fact  that  a  third  per- 
son concurs  or  co-operates  in  producing  the 
Injury,  or  contributes  thereto,  does  not  relieve 
the  first  tort-feasor  of  liability. — Snydor  v.  Ar- 
nold (Ky.)  289. 

*Prozimate  cause  defined. — Houston  &  T.  O. 
R.  Co.  V.  Oram  (Tex.  Civ.  App.)   1029. 

I  3.     Contribntory  neeUKBnoe. 

*The  defense  of  contributory  negligence  rests 
on  an  omission  of  duty  on  the  part  of  plain- 
tiff, and  is  maintainable  when  the  proximate 
cause  of  the  injury  was  the  negligence  of  plain- 
tiff.—Choctaw,  O.  &  O.  R.  Co.  V.  Jones  (Ark.) 
244. 

i  4.     Actlona. 

•Though  petition  alleged  gross  negligence, 
plaintiff  held  entitled  to  recover  on  proof  of 
ordinary  negligence. — ^Pendly  v.  Illinois  Cent.  R. 
Co.  (Ky.)  1. 

In  an  action  for  personal  injuries  resulting 
from  alleged  negligence  of  defendant's  employ^  in 
leaving  open  a  trap  door  in  plaintiff's  house,  the 
question  of  plaintiff's  contributory  negligence 
held  one  for  the  jury. — Louisville  Gas  Co.  r. 
Puller  (Ky.)  566. 

♦The  mere  falling  of  a  wall  while  being  con- 
structed near  plaintiffs  premises  held  presump- 
tive evidence  of  negligence. — Scharff  v.  Southern 
Illinois  Const.  Co.  (Mo.  App.)  126. 

In  an  action  for  damages  to  an  adjoining 
property  owner,  an  instruction  held  not  objec- 
tionable as  authorizing  the  jury  to  find  negli- 
gence from  sources  other  than  "from  the  evi- 
dence."— Scharff  V.  Southern  Illinois  Const.  Co. 
(Mo.  App.)  126. 

In  an  action  for  death  to  a  servant,  a  re- 
quested instruction  held  properly  refused  as 
not  a  correct  definition  of  proximate  cause. — 
Houston  &  T.  C.  R.  Co.  v.  Oram  (Tex.  Civ. 
App.)    1029. 

In  an  action  for  the  death  of  a  servant  held 
not  error  to  fail  to  define  proximate  cause. — 
Houston  &  T.  C.  R.  Co.  v.  Oram  (Tex.  Civ. 
App.)    1029. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notea." 

NEWLY  DISCOVERED    EVIDENCE. 

Qronnd  for  new  trial  in  criminal  prosecutions, 

see  "Criminal  Law,"  §S  26-30. 
Ground  for  new  trial  in  civil  actions,  see  "New 

TrUl,"  t  1. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  {  3. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 

8§  20-30. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  $  7;  "Criminal  Law,"  § 

2o. 
Opening  or  vacating  judgment,  see  "Judgment," 

S2- 


t   I.    Groiutds. 

•Alleged  newly  discovered  erldence  whicb 
might  by  diligence  have  been  procared  for  first 
tnal  A«2d  not  a  ground  for  new  trial. — Gay  v. 
Steele's  Adm'rs  (Ky.)  590. 

•The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  held  authorized. — LonJarille 
Belt  &  Iron  Co.  v.  Hart  (Ky.)  951. 

♦The  trial  court  has  a  supervisory  power  over 
verdicts,  and  may  set  them  aside  in  the  interest 
of  justice.— Morris  v.  Kansas  City  (Mo.  App.) 

Refusal  to 'grant  a  new  trial  for  newly  dis- 
covered evidence  held  error. — Douglas  v.  Walk- 
er  (Tex.  Civ.  App.)   1026. 

On  an  application  for  a  new  trial  for  newly 
discovered  evidence,  defendant  held  not  guilty 
of  negligence  in  failing  to  produce  the  testimony 
at  the  trial. — Douglas  v.  Walker  (Tex.  Civ. 
App.)  1026. 

I  *:     Proceedings  to  proe«re  aew  trlAL 

The  dismissal  of  a  motion  for  a  new  trial  held 
an  abuse  of  discretion,  notwithstanding  district 
court  rule  71  (67  S.  W.  xxv).— Houston  Saenger- 
bund  v.  Dunn  (Tex.  Civ.  App.)  429. 

NOMINAL  DAMAGES. 

See  "Damages,"  {  1. 

NONRESIDENCE. 

Validity  of  assignment  by  nonresident,  see  "As- 
signments," I  1, 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsnit," 
On  trial,  see  "Trial,"  |  5. 

NOTARIES. 

Usurpation  of  office  by,  see  "Officers,"  I  2L 

NOTES. 

Promissory  notes,  see  "Bills  and  Notea." 

NOTICE. 

Of  parUeuUKr  foots,  acts,  or  proeeedlngi. 

See  "Chattel  Mortgages,"  {  1 ;  "Lis  Pendensu** 

Action  or  process,  see  "Process,"  {  1. 

Appointment  of  receivers,  see  '"Receivers."  i  2. 

Enactment  of  ordinances,  see  "Municipal  Cor^ 
porations,"  i  3. 

Judgment  on  injunction  bond,  see  "Injunction." 

Levy  of  attachment,  see  ''Attachment,"  {  3. 

Local  option  elections,  see  "Intoxicating  Lia- 
uors,"  8  2. 

Loss  insured  against,  see  "Insurance,"  {  13. 

Meetings  of  city  council,  see  "Municipal  Corpo- 
rations," 8  8. 

Obstruction  of  street,  see  "Municipal  Gorpora- 
tions."  8  8. 

Proceedings  to  revive  judgment,  see  "Jodx- 
ment,"  8  7. 

To  particular  clastes  of  parUe*. 
See  "Municipal  (Corporations,"  $  8. 
Purchaser,  see  "Vendor  and  Purchaser,"  |  S, 

NUISANCE. 

Interference  with  surface  waters,  see  "Waters 

and  Water  Courses."  §  2. 
On  roads,  see  "Highways,"  S  2, 
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{   1.    Pri-mte  BvlsaBcaa. 

*The  measure  of  damages  for  permanent  and 
temporary  nnlsancea  determined.— City  of  Madi- 
son ville  v.  Hardman   (Ky.)  930. 

*A  nuisance  held  iwrmanent,  making  the  meas- 
ure of  damages  the  depreciation  in  the  market 
value  of  the  property  injured.— City  of  Madison- 
rille  y.  Hardman  (Ky.)  ^0. 

A  verdict  in  an  action  for  a  nuisance  held 
not  excessive. — City  of  Madisonville  v.  Hard- 
man  (Ky.)  830. 

*In  an  action  for  maintaining  a  priTate  nui- 
sance, the  measure  of  damages  held  the  dimi- 
nution in  the  fair  market  value  of  plaintiff's 
property  caused  by  the  injury  complained  of. 
— Central  Consumers  Co.  v.  Pinkert  (Ky.)  957. 

A  right  to  recover  damages  for  water  escap- 
ing on  plaintiff's  land  held  established. — C!en- 
trtu  Consumers  Co.  t.  Pinkert  (Ky.)  967. 

*A  purchaser  held  liable  for  maintaining  a 
nuisance  caused  by  the  operation  of  a  pumping 
apparatus  erected  by  his  vendor  without  re- 
ceiving notice  asking  for  the  removal  thereof. 
— Central  Cionsumers  Co.  v.  Pinkert  (Ky.)  957. 

Under  Rev.  St.  1895,  arts.  4492,  4493,  4519, 
the  operation  of  cars  on  side  tracks  adjoining 
depot  grounds,  in  the  absence  of  negligence, 
held  not  to  give  rise  to  a  cause  of  acti<»  for 
personal  discomfort  to  an  adjoining  landowner. 
— St.  Louis,  S.  F.  &  T.  Ry.  (3o.  v.  Shaw  (Tex. 
Sup.)  30. 

•Where  a  nuisance  created  by  a  railroad  com- 
pany, together  with  a  similar  nuisance  on  ad- 
joining land  for  which  the  railroad  company 
was  not  responsible,  combined  to  cause  plain- 
tiff's injury,  the  railroad  company  was  liable 
for  its  portion  of  the  injury  so  sustained. — 
McFadden  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  989. 

NUNC  PRO  TUNC. 

ESntry  of  as  part  of  statement  of  facts  for  pur- 
pose of  review,  see  "Appeal  and  Error,"  t  9. 

OBJECTIONS. 

For  purpose  of  review,  see  "Criminal  Law,"  $ 
28:  "Homicide,"  i  10. 

To  argument  of  counsel,  see  "Oiminal  Law,"  { 
19. 

To  evidence,  see  "Criminal  Law,"  t  18. 

Waiver  of  objections  to  indictment  or  informa- 
tion, see  "Indictment  and  Information,"  {  7. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  t  3. 

OBSCENITY. 

An  information  charging  the  use  of  obscene, 
vulgar,  and  indecent  language  in  a  public  place 
held  insufficient. — Huffman  v.  State  (Tex.  Cr. 
App.)  419. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  {  2. 

Of  street,  we  "Municipal  Corporations,"  g  8. 

OFFER. 

proof,  see  "Ci 
i 


Of  proof,  see  "Criminal  Law,"  §  18;  "Trial," 


OFFICERS. 

Bribery,  see  "Bribery." 

Particular  daaiea  of  offleert. 

See  "District  and  Prosecuting  Attorneys"; 
"Judges" ;  "Justices  of  the  Peace" ;  "Receiv- 
ers"; "Registers  of  Deeds";  "Sheriffs  and 
Clonstables." 

Bank  officers,  see  "Banks  and  Banking,"  1 1. 

Corporate  officers,  see  "Corporations,"  S  2. 

<3ounty  officers,  see  "Counties,"  §  1. 

Municipal  officers,  see  "Municipal  Corpora- 
tions," t  4. 

f    1.    Appointment,     qualification,     and 
tenure. 

Acts  1879,  p.  65,  c.  46.  held  to  create  the 
office  of  entry  taker  all  over  the  state,  which 
had  been  abolished  by  Acts  1875,  p.  51,  c. 
56,  whether  a  county  elected  to  fill  the  same  or 
not.— Heard  v.  Elliott  (Tenn.)  764. 

The  county  surveyor  of  S.  county,  without 
any  election  as  entry  taker  therefor,  between 
1881  and  April  4,  1887,  held  entry  taker  de 
facto,  under  Acts  1870,  p.  115,  c.  68,  Acta 
1875,  p.  61,  c.  55,  and  Acts  1879,  p.  65,  c.  46. 
— Heard  v.  Elliott   (Tenn.)    7(54. 

I  S.    Title  to  and  possession  of  oiftoe. 

One  exercising  the  functions  of  a  notary  pub- 
lic after  appointment  as  postmaster  held  not 
guilty  of  usurpation  of  office  within  Ky.  St. 
1903,  {  1364.— Palmer  v.  Commonwealth  (Ky.) 
688. 

One  holding  office  of  notary  public  after 
appointment  as  postmaster  held  not  to  violate 
Ky.  St  1903,  §  1364,  relating  to  holding  office 
after  term  has  expired. — Palmer  v.  Common- 
wealth (Ky.)  588. 

One  continuing  to  exercise  office  of  notary 
public  after  appointment  as  postmaster  held 
not  to  violate  Ky.  St  1903,  {  1364,  relating 
to  holding  office  after  his  election  or  appoint- 
ment Is  adjudicated  void. — Palmer  v.  Common- 
wealth (Ky.)  588. 

OPENING. 

Judgment,  see  "Judgment,"  $  2. 

OPINION  EVIDENCE 

In  civil  actions,  see  "E>vidence,"  S  9. 
In  criminal  prosecutions,  see  "Criminal  Law," 
9  13. 

OPINIONS. 

Of  conrts,  see  "Courts,"  t  Z 

OPTIONS. 

Option  or  sale,  see  "Sales,"  {  1. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  {  3. 

ORDERS. 

For  appointment  of  receivers,  see  "Receivers," 

i  2. 
Review  of  appealable  orders,  see  "Appeal  and 

Error." 


*  Point  annotated.    See  syllabna. 
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ORDINANCES. 

Mnnicipal  ordinances,  see  "Municipal  Corpo- 
rations," §§  3,  5,  6,  9. 

Municipal  ordinances  as  evidence  in  action  for 
injury  on  street,  see  "Municipal  Corpora- 
tions," {  8. 

Regulation  of  street  railroads,  see  "Street  Rail- 
roads," {  1. 

Relating  to  gaming;,  see  "Gaming,"  {  2, 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";  "Infante." 

Action  for  death  of  parent,  see  "Death,"  {  1. 

Consideration  for  note  by,  see  "Bills  and 
Notes,"  %  1. 

Contributory  negligence  of  child  injured  by  op- 
eration of  railroad,  see  "Railroads,"  5S  6,  7. 

Harmless  error  in  action  for  death  of  parent, 
see  "Appeal  and  Error,"  {  16. 

Liability  of  master  for  injuries  to  child,  caused 
by  act  of  servant,  see  "Master  and  Servant," 
812. 

Under  Shannon's  Code,  H  4603,  4504.  held, 
that  an  action  for  injury  to  a  minor  child  could 
not  be  maintained  in  the  name  of  a  parent.— 
Tennessee  Cent.  Ry.  Co.  v.  Doak  (Tenn.)  853. 

PAROL  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  §  8. 

PARTICULARS. 

Bill  of,  see  "Pleading,"  t  5. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  S  4 
Persons  concluded  by  judgment,  see  "Judgment," 
»6. 

In  parttciLlar  actions  or  iproceedings. 

See  "Attachment,"  i  1 ;  "Judgment,"  i  1 ;  "Spe- 
cific Performance,"  {  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  {  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  3. 

On  insurance  iiolicy,  see  "Insurance,"  8  18. 

To  enforce  tax  by  sale  of  land,  see  "Taxation," 
8  5. 

I    1.    Plaintiffs. 

♦One  holding  the  legal  title  to  land  as  agent 
h«Ui  entitled,  under  Civ.  Code  Prac.  8  21,  to  sue 
in  bis  own  name  to  restrain  a  trespass  thereon. 
— GoSf  V.  Boland  (Ky.)  575. 

Under  Rev.  St.  1899,  8  540,  a  plaintiff  held 
entitled  to  sue  on  a  contract  as  the  real  party 
in  interest  by  an  assignment. — Farmers'  Exch. 
Bank  v.  Crump  (Mo.  App.)  724. 

8    2.    Neir  parties  and  change  of  parties. 

♦One  claiming  to  have  received  a  lease  of 
property  from  the  purchasers  at  judicial  sale 
Ma  entitled  to  be  made  a  party  to  the  action 
in  which  the  sale  was  made ;  a  general  writ  of 
possession  having  been  nwiiided  against  the  ten- 
ants in  favor  of  the  assignee  of  the  purchasers. 
— Aull  V.  Bowling  Green  Opera  House  Co. 
(Ky.)  943. 

PARTITION. 

f   1.    Aetlons  for  partition. 

In.  partition,  where  parties  claimed  from  com- 
mon source,  defendant  held  not  entitled  to  de- 
feat action  because  of  the  insufficiency  of  plain- 
tiffs' title. — Heard  t.  Cherry  (Ky.)  551. 


Property  belonging  to  an  estate  held  Bnb- 
ject  to  partition  bebween  tenante  in  common, 
under  Civ.  Code  Prac.  8  490,  where  there  were 
vested  estates  jointly  held,  though  one  of  the 
shares  was  vested  in  an  infant  remainderman 
(Ky.  St  1903,  §  4848)  subject  to  a  curtesy 
interest  of  her  father. — Stine  v.  Goodman  (Ky.) 
612. 

♦The  record  in  partition  proceedings  had  while 
Gen.  St.  1865,  c.  152,  relating  to  pai-tition,  was 
in  forccL  should  show  the  confirmation  of  the 
sale.— Clark  v.  Sires  (Mo.  Sup.)  224. 

Recital  in  record  in  partition  held  not .  to 
show  a  confirmation  of  the  sale  of  the  land. — 
Clark  V.  Sires  (Mo.  Sup.)  224. 

A  sheriffs  deed  in  partition  proceedings  had 
when  Gen.  St.  1865,  c.  152,  was  in  force,  held 
not  to  pass  any  title.— Olark  v.  Sires  (Mo.  Sup.) 
224. 

The  sections  of  the  Code  on  the  subject  of 
partition  in  kind  and  of  sale  for  partition  are 
in  pari  materia,  and  must  be  construed  to- 
gether.— Rutherford  v.  Rutherford  (Tenn.)  1112l 

♦There  can  be  no  partition  or  sale  for  par- 
tition among  contingent  remaindermen. — ^Ruth- 
erford V.  Rutherford  (Tenn.)  1112. 

♦The  fact  that  there  can  b«  no  partition  or 
sale  for  partition  among  contingent  remainder- 
men does  not  prevent  the  life  tenants  from 
having  a  partition  or  a  sale  for  partition. — 
Rutherford  v.  Rutherford  (Tenn.)  1112. 

Under  Shannon's  Code,  88  5010,  5040,  5042, 
5070,  relatin|r  to  partition,  sale  of  land  held 
proper,  notwithstanding  the  existence  of  con- 
tingent estate. — ^Rutherford  v.  Rutherford 
(Tenn.)   1112. 

A  commission  due  to  real  estate  agents  can- 
not be  allowed  out  of  a  fund  arising  from  a  sale 
of  real  estate  in  partition  proceedings. — Ruth- 
erford V.  Rutherford  (Tenn.)  1112. 

On  sale  of  land  in  partition  proceedings,  life 
tenants  held  entitled  to  allowance  out  of  aggre- 
gate fund  for  their  outlay  in  procuring  sur- 
render of  premises. — Rutherford  v.  Rutherford 
(Tenn.)  1112. 

Where  there  is  a  sale  of  lands  on  partition, 
life  estates  may  be  valued  and  the  value  paid 
over  to  the  life  tenants  under  the  direct  pro- 
vision of  Shannon's  Code,  8  5056. — Rutherford 
v.  Rutherford  (Tenn.)  1112. 

PARTNERSHIP. 

Amendment  of  pleading  in  action  against  see 

"Pleading,"  8  4. 
Judgment  in  general  in  action  against  firm,  see 

"Judgment,"  8  1. 
Liability  on  partnership  note,  see  "Bills  and 

Notes,"  8  3. 
Sales  of  good  will,  see  "Good  Will." 

i    1.    Tlio  relation. 

Recitals  as  to  value  in  a  contract  which  de- 
fendant was  induced  bf  f&lae  representations 
to  make  held  not  binding  on  him  on  rescis- 
sion thereof. — Caplen  v.  Cox  (Tex.  Civ.  App.) 
1048. 

Representations  inducing  defendant  to  enter 
into  a  partnership  agreement  held  made  as  a 
matter  of  fact,  so  that  defendant  was  entitled 
to  rely  on  them.— Caplen  v.  Cox  (Tex.  Civ. 
App.)   1048. 

Evidence  held  to  snstain  findings  that  tle- 
fendant  was  induced  by  fraudulent  represen- 
tations to  enter  into  a  partnership  agreement 
with  plaintiff. — Caplen  v.  Cox  (Tex.  (aV.  App.) 
1048. 
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*A  partnership  agreement  having  been  in- 
duced Dy  false  representations  will  be  rescind- 
ed.—Caplen  V.  Cox  (Tex.  Civ.  App.)  1048. 

i   S.    Mutual  riglits,  duties,  and  UabUl- 
tiea  of  partners. 

•Partneni  in  a  firm  held  not  entitled  to  com- 
plain of  the  insufficiency  of  the  boolts  kept  bjr  a 
copartner. — Shoemaker  v.  Shoemaker  (Ky.)  546. 

The  failure  of  a  partner  to  keep  proper 
books  held  not  to  raise  a  presumption  against 
him  under  the  circumstances. — Shoemaker  v. 
Shoemaker  (Ky.)  546. 

Statement  as  to  liability  of  parties  on  an 
accounting,  where  a  partnership  apireement  is 
rescinded  for  fraudulent  representations  in- 
ducing the  making  of  it — Caplen  t.  Cox  (Tex. 
Civ.  App.)  1048. 

i   3.    Blgltte  and  UabUltlea  as  to  third 
persons. 

•A  partner  held  liable  on  a  check  delivered  by 
bim  in  payment  of  a  copartner's  individual  debt. 
—Mitchell  r.  Whaley  (Ky.)  556. 

*A  copartner,  asserting  that  a  partner  had  no 
authority  to  execute  a  note  in  the  firm  name, 
held  required  to  prove  the  same. — Mitchell  v. 
Whaley  (Ky.)  556. 

(   4.    Dissolution,    settlemeBt,    and    ae- 
eountlnc 

A  partner,  suing  to  surcharge  the  annual  firm 
settlements,  held  required  to  show  the  errors 
claimed  by  him. — Shoemaker  v.  Shoemaker  (Ky.) 
546. 

A  purchasing  imrtner  executing  a  note  on 
purchasing  the  firm  assets  held  entitled  to  a 
certain  reduction  for  goods  and  cash  with- 
drawn from  the  firm  by  the  selling  partner,  and 
not  considered  in  the  settlement — Dayis  v. 
Ferguson  (Ky.)  968. 

One-half  of  liabilities  not  included  in  a  firm 
settlement  held  required  to  go  to  reduce  the 
amount  of  the  note  given  by  the  purchasing 
partner  in  consideration  of  the  purchase  of  the 
firm    assets. — Davis    v.    Ferguson    (Ky.)    968. 

'Member  of  partnership  held  ^  bound  to  a 
creditor  for  money  due  to  creditor  and  con- 
verted by  the  other  member  of  the  firm  after 
dissolution. — Powell  v.  Roberts  (Mo.  App.)  752, 

*On  an  accounting  by  a  partnership,  plain- 
tiff held  not  liable  for  rent  of  building  occu- 
pied by  firm  after  the  expiration  of  the  part- 
nership contract — Pardue  v.  McCollum  (Mo. 
App.)  757. 

PART  PAYMENT. 

Of  interest-bearing  notes,  see  "Interest,"  S  1. 

PARTY  WALLS. 

Party  wall  agreement  as  to  boundary,  see 
"Boundaries,"  {  2. 

PASSENGERS. 

See  "Carriers,"  §§  4-10. 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  SS  2,  3. 

PAYMENT. 

Of  interest,  see  "Interest"  i  1. 

Of  price  of  land  sold,  see  "Vendor  and  Purchas- 
er," f  4. 

Of  tax  as  defeating  title  of  purchaser  at  tax 
Side,  see  "Taxation,"  S  6. 


Recovery  of  money  paid  by  purchaser  at  afr' 

tachment  sale,  see  "Attachment,"  §  4. 
Subrogation  on  payment  see  "Subrogation." 

PENALTIES. 

Collection  of  insurance  dues  without  license,  see 
"Insurance,"  {  17. 

Delinquency  in  payment  of  municipal  tax,  see 
"Municipal  Corporations,"  i  9. 

Failure  to  execute  process,  see  "Sherifb  and 
Constables,"  g  2. 

Violation  of  insurance  regulations,  see  "In- 
surance," i  1. 

Violation  of  regulations  of  railroads,  see  "Rail- 
roads," {  5. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see  "Lis  ten- 
dens." 

PERJURY. 

Requests  for  Instructions,  see  "Criminal  Law," 
i  22. 

g    1.    Offenses    and  responslbUlty  tbere- 
for. 

Where,  in  a  prosecution  for  assault  with  a 
knife,  defendant  testified  that  he  bad  no  knife 
at  the  time,  such  evidence  was  material,  and 
could  be  made  the  basis  of  a  charge  of  perjury, 
whether  defendant  was  guilty  of  the  assault  or 
not— Scott  V.  State  (Ark.)  241. 

PERMITS. 

To  foreign  corporations,  see  "C!orporationa,"  1 5. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  |  1 ;  "Limitation  of 
Actions,"  g  2 ;  "Negligence." 

Argument  and  conduct  of  counsel  at  trial  of 
action  for,  see  "Trial,"  {  4. 

Caused  by  act  of  employe,  see  "Master  and 
Servant,"  (  12. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  gg  1,  2. 

Conformity  of  Judgment  to  pleadings,  see  "Judg- 
ment" {  1. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  g  2. 

Excessive  damages,  see  "Damages,"  g  4. 

Orounds  for  continuance  in  actions  for,  see 
"Continuance." 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  gg  17,  18. 

Instructions  in  general  in  actions  for,  see 
"Trial,"  M  6,  7,  9,  11. 

Liability  of  saloonkeeper  for  injuries  caused 
by  malicious  act  of  employ^,  see  "Intoxi- 
cating Liquors,"  g  9. 

Measure  of  damages,  see  "Damages,"  g  3. 

Opinion  evidence,  see  "Evidence,"  {  9. 

Pleading,  evidence,  and  assessment  of  damages, 
see  "Damages,"  g  5. 

Release  of  liability  for,  see  "Release,"  gg  1,  S. 

Remittitur  of  part  of  recovery  on  appeal  or  er- 
ror, see  "Appeal  and  Error,"  g  20. 

Res  gestie,  see  "Evidence,"  g  2. 

Review  as  dependent  on  issues  and  questions  in 
lower  court,  see  "Appeal  and  Error,"  g  4. 

To  child,  see  "Parent  and  Child." 

To  employe,  see  "Master  and  Servant,"  gg  I-IL 

To  licensee,  see  "Railroads,"  g  6. 

To  passenger,  see  "Carriers,"  g  7. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," g  8. 

To  traveler  on  highway,  see  "Highways,"  i  2; 
"Municipal  Corporations,"  {  8. 


*  Point  annotated.    See  syllabus. 
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To  traveler  on  highway  crossing  railroad,  lee 

"Railroads,"  {  7. 
To  trespasser,  see  "Railroads,"  g  6. 

PERSONAL  PROPERTY. 

Taxation  of,  see  "Taxation,"  i  2. 

PERUNA. 

Conyiction  for  sale  of  under  liqnor  laws,  see 
"Intoxicating  liiquors,"  i  4. 

PETITION. 

See  "Pleading." 

For  change  of  yenne,  see  "Criminal  Law,"  {  3. 

PHARMACY. 

Special  or  local  laws  relating  to,  see  "Statutes," 

PHOTOGRAPHS. 

As  evidence,  see  "Criminal  Law,"  {  8. 

PHYSICIANS  AND  SURGEONS. 

Authority  of  agent  to  employ,  see  "Principal 
and  Agent,"  8  2. 

Competency  as  witnesses,  see  "Witnesses,"  $  1. 

Distribution  of  governmental  powers  and  func- 
tions as  affecting  validity  of  regulation  of 
practice  of,  see  "Constitutional  Law,"  §  1. 

Indictment  or  information  for  offenses  by,  see 
"Indictment  and  Information,"  i  3. 

Regulation  of  practice  of,  as  deprivation  of 
property,  without  due  process  of  law,  see 
"Constitutional  Law,"  g  5.  , 

Special  or  local  laws  relating  to  pharmacy,  see 
"Statutes,"  §  1. 

Title  of  statute  relating  to  dentistry,  see  "Stat- 
utes," §  2. 

Vested  right  to  practice,  see  "Constitutional 
Law,"  i  2. 

*The  legislature  may,  in  the  exercise  of  the 
police  power,  regulate  the  practice  of  medicine 
and  surgery. — Thompson  v.  Van  Lear  (Ark.) 
773. 

Acts  1903,  p.  .342,  forbidding  physicians  and 
snrgeons  to  solicit  patients  through  paid  agents, 
is  a  valid  police  regulation. — ^Tbomj>son  v.  Van 
Lear   (Ark.)   773. 

A  dentist  having  received  his  dental  certificate 
and  registered  the  same  in  the  county  of  his  resi- 
dence, under  Ky.  St.  1903.  t  2641,  prior  to  its 
repeal  by  Acts  1904,  p.  92,  c.  82,  held  not  re- 
quired to  register  the  same  in  the  county  or 
counties  in  which  he  practices,  under  the  latter 
act— Commonwealth  v.  Nevill  (Ky.)  550. 

A  nonresident  physician,  not  registered  in 
Missouri,  held  to  have  practiced  medicine  in  that 
state,  in  violation  of  Acts  1901,  pp.  207,  208,  8S 
1,  4,  6. — State  v.  Davis  (Mo.  Sup.)  484. 

•An  indictment  against  a  dentist  for  practi- 
cing without  a  license  held  not  recjuired  to  allege 
the  persons  on  whom  he  practiced. — State  v. 
Doerring  (Mo.  Sup.)  489. 

In  a  prosecution  for  practicing  dentistry  with- 
out a  license,  the  fact  that  the  board  of  dental 
examiners  had  improperly  refused  to  issue  a 
license  to  defendant  held  no  defense. — State  v. 
Doerring  (Mo.  Sup.)  489. 

PLEA. 

In  criminal  prosecution,  see  "Criminal  Law," 


PLEADING. 

Amendment  of  as  ground  for  contlnnanoe.  see 
"Continuance." 

Amendment  of,  affecting  limitation,  see  "Limi- 
tation of  Actions,"  §  2. 

Applicability  of  instructions  to  pleadings,  see 
^'Trial,"  {  9. 

Conformity  of  judgment  to  pleadings,  see  "Judg- 
ment." i  1. 

Exceptions  for  purpose  of  review,  see  "Appeal 
and  Error,"  g  6. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  g  16. 

In  justice's  court,  see  "Justices  of  the  Peace,"  S 

In  proceedings  on  appeal  from  justice's  court. 
see  "Justices  of  the  Peace,"  g  2. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  §  5. 

Pleading  as  affecting  validity  of  general  ver- 
dict, see  "Trial,"  g  13. 

Review  of  discretionary  rulings,  see  "Appeal  and 
Error,"  g  14. 

Rulings  on  decision  on  appeal  as  law  of  the 
case,  see  "Appeal  and  Error,"  g  19. 

Allegations  a»  to  pa/rOciUar  facf,  tustt,  or 
traruacttons. 

See  "Damages,"  g  5 ;  "Release,"  g  3 ;  "Statutes," 
g5. 

Ground  for  removal  of  action  from  state  court 
to  United  States  court,  see  "Removal  of 
Causes,"  g  3. 

Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," g  5. 

In  octtotu  by  or  agalrut  particulor  eUuse*  og 
parties. 

See  "Carriers,"  §g  2,  3,  7;  "Corporations.'"  g  3; 
"Master  and  Servant,"  g  8 ;  "Municipal  Cor- 
porations," g  8;  "Principal  and  Agent,"  g  2: 
^'Railroads,"  g  8. 

ih  parHcuIor  oottoiw  or  proceediTi0*. 

See  "Ejectment,"  g  2;  "Equity,"  g  2;  "Negli- 
gence," g  4;  "Trespass,"  g  1. 

Complaint  for  violation  of  municipal  ordinance. 
see  "Municipal  Corporations,"  g  6. 

For  breach  of  contract  of  lease,  see  "Landlord 
and  Tenant,"  g  1. 

For  breach  of  warranty,  see  "Sales."  g  7. 

For  causing  death,   see   "Death,"  g  1. 

For  death  of  servant,  see  "Master  and  Servant." 

ga 

For  delay  in  transportation  and  delivery  of 
goods,  see  "Carriers,"  g  2. 

Foreclosure,  see  "Mortgages,"  g  3. 

For  Injuries  caused  by  improvement  of  hieh- 
way  in  city,  see  "Municipal  Corporations,"  g  8. 

For  injuries  to  live  stock  in  transportation,  see 
"Carriers,"  g  3. 

For  negligence  in  delivery  or  transmission  of 
message,  see  "Telegraphs  and  Telephones."  g  1. 

For  personal  injuries,  see  "Railroads,"  g  8. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  g  3. 

On  corporate  lionds,  see  "Corporations,"  g  3, 

Fleas  in  criminal  prosecutions,  see  "Oiminal 
Law,"  g  7. 

To  restrain  operation  of  toll  road,  see  "Turn- 
pikes and  Toll  Roads,"  g  2. 

To  set  aside  judgment,  see  "Judgment,"  g  3. 

g  1.     Form  aad  allexatiaiia  la  c«aerai. 

•Denial  of  garnishee^  answer  held  not  to 
state  mere  conclusions  of  law. — Kiernan  v. 
Robertson  (Mo.  App.)  138. 

g   2.    PI«a    or    answer,   orosa-oomplaiat, 
and  affidavit  of  defense. 

•Where  a  defendant  was  not  cited  to  an- 
swer his  codefendants'  cross-action,  and  never 
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appeared,  answered,  nor  paid  any  attention 
thereto,  matters  involved  in  snch  cross-action 
could  not  be  submitted  to  the  jury. — Johnston 
▼.  Fraaer  (Tex.  Civ.  App.)  49. 

I  3.     SepUeatlon    or    reply    and    aiibaa- 
4nent  pleadlaca. 

In  trespass,  judgment  on  pleadings  for  fail- 
ure of  plaintiff  to  reply  held  properly  denied. — 
Morgan  ▼.  Lewis  (Ky.)  970. 

A  reply  held  not  objectionable  as  an  amend- 
ment of  the  original  petition. — Walker  ▼.  Wa- 
bash R.  Go.  (Mo.  Sup.)  83. 

I  4.    Amended  mad  vnpplemental  plead- 
luK*  and  repleader. 

Proof  that  delay  in  the  transportation  of 
plaintiff's  cattle  was  that  of  a  connecting  car- 
rier held  a  material  variance  from  the  petition, 
alleging  that  the  delay  was  that  of  the  initial 
carrier,  requiring  an  amendment  on  objection, 
under  Rev.  St.  i  655.— Ing%Tpr8en  v.  St.  Liouis 
&  H.  By.  Co.  (Mo.  App.)  357. 

In  an  action  against  an  initial  carrier  for  de- 
lay in  the  transportation  of  live  stock,  an 
amendment  charging  tliat  the  delay  was  the 
fault  of  a  connecting  carrier  was  not  objection- 
able undo:  Rev.  St.  1899.  {  655.— Ingwersen  v. 
St.  Louis  &  H.  Ry.  Co.  (Mo.  App.)  357. 

Amendment  of  pleading  in  action  against  firm 
on  note  after  rendition  of  judgment  held  not 
to  justify  judgment  against  member  of  the 
firm.— King  v.  Monitor  Drill  Co.  (Tex.  Civ. 
App.)  1046. 

*The  allowance  of  an  amendment  after  the 
parties  have  announced  themselves  ready  for 
trial  is  within  the  discretion  of  the  court,  and 
its  action  will  not  be  reversed  unless  such  dis- 
cretion is  abused. — W.  B.  Walker  &  Sons  v. 
Hernandez  (Tex.  Civ.  App.)  1067. 

f   S.    Bill  of  partlenlars  and  eopy  of  ae- 
oovnt. 

In  an  action  against  a  railroad  for  the  loss 
of  trunks,  defendant  is  entitled  to  be  informed 
by  plaintiff  of  the  several  items  constituting 
the  contents  of  the  trunks. — Texas  &  F.  Ry.  Co. 
▼.  Weatherby  (Tex.  Civ.  App.)  58. 

I  6.    Motions. 

*Where  a  petition  states  but  one  substantial 
cause  of  action,  though  in  different  ways,  mo- 
tion to  require  election  lietween  causes  of  ac- 
tion held  properly  deni(>d. — Eversole  v.  Virginia 
Iron.  Coal  &  Coke  Co.  (Ky.)  593. 

I  7.   Oefeets  and  objeotlona,  walTer,  and 
alder  by  Terdlot  or  Jndgrment. 

In  an  action  for  negligence  causing  the  death 
of  a  citizen  of  Kansas,  an  alleged  defective 
petition  held  to  have  been  aided  by  the  answer. 
— Lee  V  Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  614. 

Where  an  objection  to  a  petition  is  made 
for  the  first  time  after  trial  has  begun,  it 
should  be  overruled,  if  the  petition  is  suscppti- 
ble  of  a  construction  that  will  constitute  a 
cause  of  action. — Lee  v.  Missouri  Pac  Ry.  C!o. 
<Mo.  Sup.)  614. 

Act  of  garnishee  in  replying  to  the  merits  of 
plaintiff's  denial  of  his  answer  held  a  waiver  of 
defects. — Kiernan  v.  Robertson  (Mo.  App.)  138. 

PLEDGES. 

Of   community    property,    see    "Husband    and 

Wife,"  §  3. 
Of  insurance  policy,  see  "Insurance,"  §  16. 
Priorities  between  pledge  and  chattel  mortgage, 

see  "Chattel  Mortgages,"  S  1. 

A  pledgee  of  commercial  ^per  with  power 
to  seU  held  required  to  use  diligence  to  get  the 


best  price. — King  ▼.  D.  Sullivan  &  Co.  (Tex. 
~"  ■.  App.)  "' 


Civ.  App.)  61. 


POLICE. 


See  "Municipal  Corporations,"  {f  2,  4. 
Prohibition  against  prosecution  of,  see  "Prohi- 
bition," J  1, 

POLICE  POWER. 

Of  mnnicipality,  see  "Municipal  Corporations," 

8  6. 
Regulations   as   to    practice    of   medicine,   see 

"Physicians  and  Surgeons." 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," f  6. 
Of  office,  see  "Officers,"  {  2. 

POST  OFFICE. 

Authority  to  hold  office  as  notary  after  appoint- 
ment as  postmaster,  see  "Officers,"  {  2. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
Fn  parHcular  etoU  actions  or  proceedings. 

See  "Ejectment";  "Prohibition";  "Quo  War- 
ranto.'' i  2;  "Replevin";  "Trespass,"  {  1; 
"Trespass  to  Try  Title,"  i  2. 

C>>ndemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

PorMcular  proceedina*  in  actloru. 

See    "Appearance"  ;    "Continuance" ;    "Costs" ; 

"Damages,"  S  5 ;   "Depositions" ;  "Dismissal 

and  Nonsuit";  "Divorce"  i  3;   "Evidence"; 

"Execution"  ;  "Judgment   ;  "Judicial  Sales"  ; 

"Jury"  ;  "Limitation  of  Actions" ;  "Parties" ; 

"Pleading"  ;  "Process" ;  "Removal  of  Causes" ; 

"Stipulations";   "Trial";   "Venue." 
Nonsuit,  see  "Trial,"  5  5. 
Revival  of  judgment,  see  "Judgment,"  §  7. 
Verdict,  see  "Trial,"  i  13. 

ParUeuXar  remedies  in  or  incident  to  actUms. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion"; "Receivers." 

Procedure  in  criminal  prosecutions. 

See  "Criminal  Law." 

For  offense  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  S§  5-7. 

Procedure  in  exercise  of  special  Jurisdfetfons. 

In  equity,  see  "Equity." 

In  justices*  courts,  see  "Justices  of  the  Peace," 
8  1. 

frooedure  on  revteto. 

See  "Appeal  and  Error";  "Exceptions,  Bill 
of";  "Justices  of  the  Peace,"  {  2;  "New 
Trial." 
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PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  §§  16-18. 

Grounds  for  review  in  criminal  prosecutions, 
see  "Criminal  Law,"  i  30. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  f  6. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  i  8. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  $§  6,  9,  IQ, 

PRESCRIPTION. 

Acquisition  of  rigtits^see  "Adverse  Possession," 
§  1 ;  "Waters  and  Water  Courses."  S  1. 

Establishment  of  highways,  see  "Highways," 
SI. 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  {  4. 

PRESUMPTIONS. 

Aa  to  regularity  of  tax  deed,  see  "Taxation," 

§6. 
On  appeal  or  error,  see  "Appeal  and  Error," 

i  13 ;  "Criminal  Law,"  $  30. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  {  1. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client" ;  "Brokers." 

Admissions  by  agent,  see  "Evidence,"  i  4. 

Agency  for  carrier,  see  "Carriers,"  §  2. 

Agency  of  partner  for  firm,  see  "Partnership," 
S  3. 

Corporate  agents,  see  "Corporations,"  |  2. 

Effect  of  misrepresentations  by  one  agent  on 
release  obtained  by  other,  see  "Release,"  {  1. 

Instructions  in  general  in  actions  involving,  see 
"Trial,"  §  6. 

Insurnnce  agents,  see  "Insurance,"  88  3,  5,  10. 

Liability  for  commissions  of  loan  agent  on  ex- 
change of  property,  see  "Exchange  of  Proi>- 
erty." 

Liquor  agents,  see  "Intoxicating  Liquors," 
«§  1,  4. 

Real  party  in  interest,  see  "Parties,"  8  1. 

8   1.     ^Ite  relation. 

Defendants  from  whom  plaintiff  purchased 
mattresses  held  to  have  acted  as  agents  of  both 
seller  and  buyer,  thongh  the  seller  was  not  in- 
formed that  plaintiff  was  the  real  purchaser. 
— Haines  v.  Neece  (Mo.  App.)  919. 

I  2.     Rlslita  and  liabUltleB  m  to  tblrd 
persona. 

Occupation  of  land  by  wife  to  boundary  under 
agreement  by  husband  held  a  ratification  of  the 
agreement. — Matthews  v.  French  (Mo.  Sup.) 
634. 

*The  complaint  in  an  action  for  specific  per- 
formance held  to  state  no  cause  of  action  againat 
certain  defendants, — Morrison  v.  Uazzard  (Tex. 
Sup.)  33. 


Evidence  Jield  insu£Bc!ent  to  show  that  mis- 
representations of  an  agent  were  authorized  or 
known  of  by  his  principal. — Gulf,  C.  &  S.  F.  Ky. 
Co.  v.  Huyett  (Tex.  Sup.)  454. 

*A  conductor  of  a  railroad  train  had  no 
authority  to  employ  a  physician  to  attend  a 
trespasser  who  had  been  run  over  by  the 
train  owing  to  his  own  ncgligpnce. — Wills  t. 
International  &  G.  N.  R.  Co.  (Tex.  Civ.  App.) 
273. 

In  an  action  by  a  physician  against  a  railroad 
for  services  rendered  one  run  over  by  a  train, 
facts  held  not  to  show  a  ratification  by  defend- 
ant of  the  employment  of  plaintiff  by  a  con- 
ductor.— Wills  V.  International  &  G.  N.  R.  Co. 
(Tex.  Civ.  App.)  273. 

In  an  action  against  a  railroad  company  by 
a  physician  for  services  rendered  on  the  employ- 
ment of  a  conductor,  the  burden  of  proof  held 
on  plaintiff  to  show  the  conductor's  authority. 
— Wills  v.  International  &  G.  N.  R.  Ca  (Tex. 
Ciy.  App.)  273. 

PRINCIPAL  AND  SURETY. 

See  "Guaranty" ;  "Indemnity." 

Decree  in  suit  in  equity  against  sureties,  see 
"Equity,"  8  8. 

Liabilities  of  sheriffs  on  bonds  on  appeal  from 
justice's  court,  see  "Justices  of  the  Peace," 
8  2. 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Injunction,"  8  4. 

Liabilities  on  bonds  for  performance  of  duties 
of  trust  or  office,  see  Sheriffs  and  Consta- 
bles," 8  2. 

Pleading  in  suit  In  equity  against  sureties,  see 
"Equity,"  8  2. 

PRIORITIES. 

Between   landlord's  lien   and  other  rights,  see 

"Landlord  and  Tenant,"  8  5. 
Of  mortgages,  see  "Chattel  Mortgages,"  f  1. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  S  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Basements." 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  1 1. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

In  actions  agairut  partUnilar  tUusea  (tfpartte*. 

See  "Corporations,"  8  3;  "Railroads,"  8  L 

In  particular  actions  or  jn-ooeeMng*. 

See  "Divorce,"  8  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

8  6. 

To  enforce  tax  by  sale  of  land,  see  "Taxation." 

8  5. 

Particular  forms  of  writs  or  other  proces*. 

See  "Execution" ;  "Garnishment" ;  "Injunc- 
tion" ;  "Mandamus" ;  "Prohibition" ;  "Quo 
Warranto" ;  "Replevin." 

8    1.    Serrloe. 

♦Service  by  publication  held  not  defective  be- 
cause neither  the  affidavit  nor  the  order  for 
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publication  set  out'  that  defendants  could  not 
be  served  within  the  state. — Harbert  t.  Durden 
(Mo.  App.)  746. 

Proof  of  publication  of  process  held  not  de- 
fective under  the  statute. — Stuart  y.  Cole  (Tex. 
Civ.  App.)  1040. 

PROHIBITION. 

Jurisdiction  in  general,  see  "Courts,"  (  1. 
Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

I  1.     Natwre  and  K^oiinda. 

*Where  a  court  has  jurisdiction  of  the  class 
of  cases  to  which  the  proceeding  sought  to  be 
prohibited  belongs,  and  of  the  subject-matter, 
the  fact  that  the  petition  or  complaint  is  de- 
fective is  not  ground  for  prohibition. — State 
ex   rel.   McNamee  v.   Stobie    (Mo.   Sup.)   191. 

That  members  of  a  city  police  force  liad 
authority  as.  private  citizens  to  forcibly  enter 
a  racing  association's  inclosure  to  arrest  gam- 
blers held  no  ground  for  the  issuance  of  pro- 
hibition to  restrain  a  justice  from  assuming 
Jurisdiction  of  a  criminal  proceeding  against 
such  policemen  for  breaking  such  incloaure. — 
State  ex  rel.  McNamee  v.  Stobie  (Mo.  Sup.)  191. 

That  the  arrest  of  certain  policemen  for  break- 
ing the  close  of  a  racing  association  to  effect 
arrests  was  for  the  purpose  of  hindering  and 
impeding  them  in  the  performance  of  their  duty, 
and  to  protect  from  arrest  persons  engaged  in 
violating  the  law,  held  no  ground  for  the  issu- 
ance of  a  writ  of  prohibition  restraining  prose- 
cution of  such  policemen. — State  ex  rel.  Mc- 
Namee V.  Stobie  (Mo.  Sup.)  191. 

*A  litigant  is  not  entitled  to  prohibition  un- 
less the  court  or  judge  sought  to  be  prohibited 
is  assuming  to  exercise  a  power  not  granted. — 
State  ex  rel.  McNamee  v.  Stobie  (Mo.  Sup.)  191. 

*A  writ  of  prohibition  cannot  be  issued  to 
supply  the  place  of  an  appeal,  writ  of  error,  or 
certiorari. — State  ex  rel.  McNamee  v.  Stobie 
(Mo.  Sup.)  191. 

•The  writ  of  prohibition  is  granted  only  to 
prevent  usurpation  of  judicial  power. — Kalb- 
feU  v.  Wood  (Mo.  Sup.)  230. 

Under  Laws  1901,  p.  156,  {  15,  the  duty  of 
the  election  commissioners  in  selecting  judges, 
clerks,  and  challengers  for  primary  elections 
held  administrative  and  not  Judicial,  so  that 
It  cannot  be  regulated  by  prohibition. — ^Kalbfell 
V.  Wood  (Mo.  Sup.)  230. 

▲  writ  of  prohibition  held  not  maintainable 
to  restrain  the  court  having  jurisdiction  from 
placing  defendants  on  trial  a  second  time  for 
an  offense  for  which  they  had  once  been  put  in 
Jeopardy. — State  ex  rel.  Meador  v.  Wuliams 
(Mo.  App.)  151. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  {  13. 
Of  service  of  process,  see  "Process,"  {  1. 

PROPERTY. 

See    "Animals";    "Good    Will";    "Intoxicating 
Liquors,"  §  10 ;  "Ix>g8  and  Logging" ;  "Mines 
and  Minerals";  "Shipping." 
Adverse  possession,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  §§  2,  5. 


Dedication  to  public  use,  see  "Dedication." 
Protection  of  rights  of  property  by  injunction, 

see  "Injunction,"  J  2. 
Taking  for  public  use,  see  "Elminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROSTITUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  M  6-11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  20. 

PROVOCATION. 

See  "Homicide,"  M  1.  2. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  S  2. 

Of  injuries  to  servant,  see  "Master  and  Serv- 
ant," i  2. 

Of  injury,  see  "Negligence."  §8  2,  4. 

Of  injury  caused  by  operation  of  street  railroad, 
see  "Street  Railroads,"  {  1. 

PUBLICATION. 

Of  notice  of  local  option  election,  see  "Intoxi- 
cating Liquors,"  i  2. 

Service  of  process,  see  "Process,"  {  1. 

Service  of  process  in  divorce  suit,  see  "Divorce," 
13. 

PUBLIC  DEBT. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corpora- 
tions," i  6. 

PUBLIC  UNDS. 

Harmless  error  in  action  between  applicants 
to  purchase,  see  "Appeal  and  Error,"  §  17. 

Objections  for  purpose  of  review  in  action  be- 
tween claimants,  see  "Appeal  and  Error," 
«8  5. 

Proceedings  in  land  office  as  bar  of  cause  of  ac- 
tion, see  "Judgment,"  i  6. 

§    1.    OoTerament  oimeTsIilp. 

An  island  in  the  Missouri  river,  surveyed 
by  the  United  States  prior  to  the  admission  of 
Missouri  into  the  Union,  held  to  belong  to  the 
general  government,  and  to  have  passed  under 
a  federal  patent. — Bradshaw  v.  EMelen  (Mo. 
Sup.)  601. 

I  2.  Survey  and  disposal  of  lands  of 
United  States. 
Land  lyin^  between  meander  line  and  main 
channel  of  river  held  not  to  pass  to  grantee  of 
adjoining  land  by  virtue  of  riparian  rights. — 
Chapman  ft  Dewey  Land  Co.  y.  Bigelow  (Ark.) 
534. 

*A  patent  issued  by  the  federal  government 
is  prima  facie  evidence  that  all  the  prereq- 
uisites of  the  law  necessary  to  its  issuance 
have  been  complied  with. — Bradshaw  ▼.  Edelen 
(Mo.  Sup.)  601. 
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S  3.    IMcpoaAl  of  laada  of  the  atAte*. 

Release  and  quitclaim  by  patentee  of  public 
land  held  ot  no  avail  to  one  against  whom  is 
set  up  a  different  patent,  and  who  is  not  shown 
to  have  been  in.  possession  of  land  referred  to 
in  the  release.— Fox  v.  Comett  (Ky.)  959. 

Patent  of  public  lands  held  not  void  for  fail- 
ure to  refer  to  and  exclude  older  patents  in- 
cluded in  it— Fox  v.  Comett  (Ky.)  959. 

An  application  to  purchase  school  land,  made 
after  uie  land  came  on  the  market,  held  suf- 
ficient without  bearing  the  indorsement  re- 
quired by  Laws  1905,  p.  159,  §  3. — Flores  v. 
Terrell  (Tex.  Sup.)  32. 

Under  Rev.  St.  1895,  arts.  4218f,  4218k,  and 
Act  April  15,  1905  (Laws  1905,  p.  159,  c.  103), 
the  land  commissioner,  after  having  notified  the 
county  clerk  of  the  appraisement  of  school 
lands  which  had  never  been  leased,  held  without 
power  to  fix  a  date  for  the  receiving  of  bids  on 
such  land  different  from  the  date  when  the 
clerk  was  notified.— Estes  v.  Terrell  (Tex.  Sup.) 
407. 

Under  Sayles'  Ann.  Civ.  St.  1897,  arts.  4218j, 
4218z,  corporation  holding  original  purchaser's 
ri{|bt   to   forfeited    land    held   not    entitled    to 

8 nor  right  to  purchase   of   the   land. — Mound 
lil  Co.  V.  Terrell  (Tex.  Sup.)  451. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  4218f, 
application  for  purchase  of  forfeited  public 
lands,  accompanied  by  obligation  for  insuffi- 
cient amount,  held  not  to  prevent  reinstatement 
of  original  purchaser. — Mound  Oil  Co.  v.  Ter- 
rell (Tex.  Sup.)  451. 

Under  Sayles'  Ann.  Civ.  St  1897,  art.  4218f, 
application  for  purchase  of  forfeited  land  by 
third  person,  accompanied  by  proper  payment, 
held  sufficient  to  prevent  reinstatement  of 
original  purchaser,  though  by  mistake  a  part 
of  the  payment  accompanying  the  application 
was  repaid. — Mound  Oil  Co.  v.  Terrell  (Tex. 
Sup.)   451. 

Statement  of  Land  Commissioner  that  a  pur- 
chaser of  public  lands  was  in  good  standing  held 
not  to  estop  the  state  to  declare  a  forfeiture 
for  a  prior  nonpayment  of  interest. — Mound 
Oil  Co.  V.  Terrell  (Tex.  Sup.)  451. 

In  absence  of  statute,  failure  of  (Tommissioner 
of  Land  Office  to  give  notice  that  claim  for 
land  is  subject  to  forfeiture  for  nonpayment  of 
interest  held  not  to  estop  the  state  to  declare 
forfeiture. — Mound  Oil  Co.  t.  Terrell  (Tex. 
Sup.)  451. 

Evidence  examined,  and  held  to  show  that  at 
the  time  of  plaintiff's  application  to  purchase 
certain  public  lands  defendant  had  acquired  a 
superior  right  thereto. — Winans  ▼.  McCabe 
(Tex.  Civ.  App.)  817. 

Under  Acts  27th  Leg.  p.  294,  §  3,  an  in- 
struction in  trespass  to  try  title  to  certain 
acbool  lands,  defining  temporary  abnndonment 
under  fear  of  death  or  serious  bodily  injury, 
held  proper. — Jones  v.  Wright  (Tex.  Cfiv.  App.) 
1010. 

Where  defendant  was  not  an  actual  settler 
on  a  home  section  of  school  lands  at  the  time 
additional  land  was  awarded  to  her,  such  award 
was  ineffective. — Jones  v.  Wright  (Tex.  Civ. 
App.)  1010. 

In  trespass  to  try  title  to  certain  school 
lands,  it  was  not  error  for  the  court  to  refuse 
to  charge  that  the  act  of  the  Commissioner  of 
the  General  Land  Office  in  awarding  the  land 
to  defendant  was  prima  facie  evidence  that  she 
was  an  actual  settler  on  her  home  section. — 
Jones  V.  Wright  (Tex.  Civ.  App.)  1010. 

In  trespass  to  try  title,  an  instruction  au- 
thorizing the  jury  to  consider  defendant's  acts 


and  misconduct  before  and  after  the  date  of 
her  application  to  purchase  school  lands  for 
the  purpose  of  determining  the  good  faith  of 
her  settlement  held  proper. — Jones  ▼.  Wright 
(Tex.  Civ.  App.)  1010. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  L 

PUBLIC  USE. 

Dedication  ot  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  {  &. 

PUNISHMENT. 

Assessment  by  Jury,  see  '^Criminal  Law,"  |  24. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Execution,  see  "Execution,"  i  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  §  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  20;  "Homicide,"  {  9. 

QUIETING  TITLL 

Osts  !n  general,  see  "Costa,"  {  1. 

I  1.     Ri^lit  of  aetlon  ajtd  defemaea. 

*In  action  to  quiet  title  to  unoccupied  lands, 
plaintiff  must  succeed  on  the  strength  of  bis 
own  title. — Chapman  &  Dewey  Leind  Co.  t. 
Bigelow   (Ark.)   534. 

A  decree  affecting  land,  rendered  in  a  suit 
between  strangers  to  the  true  titie,  does  not 
constitute  a  cloud  on  the  titie  of  the  true  owner. 
— Haggart  &  McMasters  v.  Chapman-Dewey 
Land  Co.  (Ark.)  792. 

Ky.  St.  190.%  S  11,  held  not  to  require  plain- 
tiff to  show  that  he  is  in  possession  of  land, 
where  defendants  have  attempted  to  convert  his 
right  thereto  to  their  own  use. — Eversole  v. 
Virginia  Iron,  Coal  &  Coke  Co.  (Ky.)  59a 

*Where  claim  to  have  titie  quieted  is  as- 
serted as  counterclaim  by  defendant,  whose 
title  has  been  wrongfully  converted,  Ky.  St 
1903,  {  11,  held  not  to  require  proof  of  pos- 
session   by   him. — ^Fox   t.    Comett    (Ky.)   959. 

I  2.     Prooeedinss  and  relief. 

Evidence  in  action  to  quiet  titie  to  land  be- 
tween meander  line  and  main  course  of  river 
?ield  to  show  that  its  elevation  had  not  been 
changed  since  the  running  of  the  meander  line. 
— Chapman  &  Dewey  Land  Co.  v.  Bigelow 
(Ark.)  534. 

In  action  between  parties  claiming  to  be  ad- 
joining owners  of  land  to  determine  their  rights, 
claim  of  third  person  to  land  between  them  held 
immaterial. — Matthews  v.  French  (Mo.  Sup.) 
634. 

In  an  action  to  quiet  title,  a  judgment  held 
properly  rendered  in  favor  of  plaintiff  for  the 
rental  value  of  the  land  durinf  defendanta'  poa- 
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session,  as  provided  by  Rev.  St."  1895.  art.  5273. 
— Bryson  &  HartKrove  v.  Boyce  (Tex.  Civ. 
App.)  820. 

QUO  WARRANTO. 

As  concurrent  remedy  with  injunction,  see 
"Injunction,"  {  1. 

f   1.    Nature  and  K^onnds. 

*A  corporation  may  be  proceeded  against  by 
quo  warranto  for  misnse  or  perversion  of  its 
franchises,  notwithstanding  its  officers  and 
agents  may  also  be  amenable  to  the  criminal 
law  for  the  offense  complained  of. — State  ex 
inf.  Hadley  v.  Delmar  Jockey  Club  (Mo.  Sap.) 

Trial  of  officers  of  a  corporation  guilt?  of 
criminal  conduct  In  the  management  of  its 
business  held  not  a  prerequisite  to  quo  warranto 
against  the  corporation. — State  ex  inf.  Hadley 
V.  Delmar  Jodcey  Club  (Mo.  Sup.)  185. 

f  2.    Jvrisdlctloa,  preeeedimss,  and  re- 
lief. 

*A  demurrer  to  an  information  in  the  nature 
of  a  quo  warranto  to  oust  a  corporation  from 
the  exercise  of  its  franchises  admits  every 
material  allegation  in  the  information  other  than 
mere  conclnsions  of  tie  pleader. — State  ex  inf. 
Hadley  v.  Delmar  Jockey  Club  (Mo.  Sup.)  185. 

RAILROADS. 

See  "Street  Bailroada." 

Argument  and  conduct  of  counsel  at  trial  In 
actions  by  or  against,  see  "Trial,"  {  4. 

As  affected  by  regulations  relating  to  commerce, 
see  "Commerce,"  {  2. 

As  employers,  see  "Master  and  Servant," 

Anthority  of  conductor  to  employ  physicians  to 
attend  person  injured  by  operation  of,  see 
"Principal  and  Agent,"  {  2. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

Construction  of  drains  by,  in  general,  see 
"Drains,"  |  1. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  gS  2,  4. 

Elxpert  testimony  in  action  for  injuries  from 
fire  caused  by  operation  of,  see  "Evidence," 

Foreign  companies  in  general,  see  "Corpora- 
tions," t  5.  •  .  ^ 

Former  Judgment  as  bar  of  right  of  action  in 
proceedings  to  allow  putting  in  of  crossings, 
see  "Judgment,"  i  6. 

Gronnds  for  continuance  of  actions  by  or 
against,  see  "Continuance." 

Harmless  error  in  action  against  railroad  for 
obstructing  alley,  see  "Appeal  and  Error," 
M  17,  18. 

Instmctions  in  general  in  actions  by  or  against, 
see  "Trial,"  {§  6,  S. 

Interference  with  surface  waters,  see  "Waters 
and  Water  Courses,"  {  2. 

Liability  for  obstructing  highway,  see  "High- 
ways,'* {  2. 

Liability  over  of  telegraph  company  to  rail- 
road company  for  negligence  causing  injuries, 
see  "Indemnity." 

Operation  of,  as  nuisance,  see  "Nuisance,"  {  1. 

Trespass  by,  see  "Trespass,"  8  1. 

f   1.    Railroad  eompanles. 

♦Under  Civ.  Code  Prac.  §  73,  an  action 
against  railroad  for  injuries  at  a  crossing  may 
be  brought  in  the  county  in  which  the  plaintiff 
resides.  If  the  carrier  has  a  track  extending  in- 
to that  county. — Louisville,  H.  &  St  L.  K.  Co. 
V.  Sander's  Adm'r  (Ky.)  937. 

Evidence  held  to  justify  finding  that  persons 
on  whom  process  was  served  were  agents  of  de- 


fendant.— Choctaw,  O.  A  G.  Ry.  Co.  v.  Locke 
(Tex.  Civ.  App.)  258. 

{   2.    Ooaatntetioa,      maiutenance,      and 
equipment. 

Railroads  are  not  required  to  fence  roads 
which  are  public  highways  de  facto.— Dow  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.  App.)  744. 

'Railroad  companies  are  not  required  by  the 
common  law  to  fence  their  right  of  way. — 
Mangold  v.  St  Louis,  M.  &  S.  E.  Ry.  (Mo. 
App.)  7!)8. 

Evidence  held  not  to  show  a  landowner  en- 
titled to  a  right  of  action,  under  Rev.  St  1899, 
i  1106,  against  a  railroad  company  for  failure 
to  fence.— iMangold  v.  St  Louis,  M.  &  S.  B. 
Ry.  (Mo.  App.)  753. 

*The  failure  of  a  railroad  company  to  place 
cattle  guards  at  the  points  where  its  track 
entered  a  pasture  held  a  violation  of  the  statute. 
— Southwestern  Telegraph  &  Telephone  Co.  t. 
Erause   (Tex.   Civ.  App.)    431. 

The  purpose  of  the  statute  relating  to  rail- 
roads erecting  cattle  guards  held  to  include  the 
protection  of  the  owner  of  land  against  the 
escape  of  cattle. — Southwestern  Telegraph  & 
Telephone  Co.  v.  Krause  CTex.  Civ.  App.)  431. 

{  3.    Bales,  leases.  tralBe  eoatraets.  and 
ooBselidatlon. 

'Where  a  railroad  was  sold  to  defendant  un- 
der Rev.  St  1899,  g  1060,  and  the  deed  con- 
tained no  assumption  of  liability  for  the  grant 
or's  torts,  defendant  was  not  liable  therefor. — • 
Porter  v.  Illinois  Southern  Ry.  Co.  (Mo.  App.) 
744. 

S  4.     Indebtedness,  seonrltles,  liens,  and 
mortsaces. 

'Complainant  held  not  entitled  to  a  lien  on 
a  railroad,  under  Rev.  St  1899,  i  4239,  for 
powder  furnished  to  a  contractor  with  which 
to  quarry  crushed  stone  from  the  contractor's 
lana,  to  be  sold  to  the  railroad. — Indiana  Pow- 
der Co.  V.  St  Louis,  E.  C.  &  O.  R.  Co.  (Mb. 
App.)  150. 

{   5.    Operation— Statutory,     mnnieipal, 
and  olHnlal  regnlatlona. 

Acts  1891,  p.  213,  requiring  operatives  of  rail- 
roads to  keep  a  lookout  for  persons  and  property 
on  the  track,  held  to  apply  to  persons  operating 
engines  and  cars  in  a  railroad  yard. — ^Little 
Rock  &  H.  S.  W.  R.  Co.  v.  McQueeney  (Ark.) 
1120. 

In  a  prosecution  against  a  railroad  company 
for  violation  of  Ky.  St  1903,  §  786,  requiring 
signals  at  crossings,  evidence  held  to  support  a 
conviction. — Mobile  St  O.  R.  Co.  v.  Common- 
wealth (Ey.)  299. 

{   6.    ^~-  Injnriea  to  Uoensees  or  tres- 
passers in  ateneral. 

Railroad  which  constructed  steps  over  its 
right  of  way  fence  and  invited  the  public  to  use 
the  same  held  liable  for  its  neiilii^eace  in  failing 
to  keep  the  steps  in  a  safe  condition. — St  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  Dooley  (Ark.)  789. 

In  an  action  for  injuries  to  plaintiff  while  un- 
loading a  car  in  a  railroad  yard,  evidence  held  to 
justify  an  instruction  that  under  certain  circum- 
stances defendant  owed  plaintiff  the  duty  not  to 
injure  him,  while  in  defendant's  yards,  by  the 
negligent  acts  of  its  employes. — Little  Rock  & 
H.  S.  W.  R.  Co.  V.  McQueeney  (Ark.)  1120. 

'Employes  in  a  railroad  yard  held  bound  to 
use  ordinary  care  to  prevent  injuring  the  boys 
riding  on  the  trains  tnere. — Davis  v.  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  831. 

•Whether  a  boy  between  eight  and  nine  years 
old   was  guilty  of  contributory  negligence  in 


*  Point  annotated.    See  syllabus. 
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riding  on  cars  in  a  railroad  yard  held  for  the 
jury.— DaviB  v.  St.  liOuis  Southwestern  Uy.  Co. 
of  Texas  (Tex.  Civ.  App.)  831. 

♦In  an  action  against  a  railway  company  for 
injuries  received  by  a  child  while  riding  on  cars 
in  a  railway  yard,  the  question  of  the  com- 
pany's negligence  held  for  the  jury. — Davis  v. 
St.  lioais  Southwestern  Ry.  Co.  of  Texas  (Tex. 
Civ.  App.)  831. 

§   7.    -^  Accidents  at  orosslngs. 

In  an  action  for  injuries  at  a  crossing,  an 
instruction  held  not  to  have  imposed  the  degree 
of  care  upon  defendant  required  by  Ky.  St. 
1903,  i  786.— Nashville,  C.  &  St.  L.  Ry.  Co.  v. 
Higgins  (Ky.)   549. 

In  an  action  for  Injuries  at  a  crossing,  it 
is  not  necessary  to  allege  specific  acts  of 
negligence,  but  a  general  allegation  is  suffi- 
cient.—NashvUle,  C.  &  St.  lu  Ry.  Co.  V.  Higgins 
(Ky.)  549. 

•Under  Ky.  St.  1903,  §§  786,  466,  a  certain 
instruction  relative  to  the  giving  of  signals  held 
proper,  in  an  action  against  a  railroad  com- 
pany for  injuries  received  in  a  crossing  acci- 
dent— Louisville,  H.  &  St  L.  R.  Co.  v.  Sander's 
Adm'r  (Ky.)  937. 

*In  an  action  against  a  railroad  company  for 
death  caused  by  a  collision  at  a  road  crossing, 
evidence  held  insufficient  to  require  submission 
to  the  jury  of  the  question  whether  defendant's 
servants  could  have  stopped  the  train  in  time 
to  have  avoided  the  accident  after  discovering 
the  peril  of  deceased. — Walker  v.  Wabash  R, 
Co.    (Mo.  Sup.)   83. 

Under  Rev.  St  1899,  g  1102,  rebuttal  evi- 
dence that  a  whistling  post  was  more  than  80 
rods  from  a  railroad  crossing  held  proper  in 
action  against  the  railroad  company  for  a  cross- 
ing accident— Walker  v.  Wabash  R.  Co.  (Mo. 
Sup.)   83. 

*In  an  action  against  a  railroad  company  for 
the  death  of  a  14-year  old  boy  who  was  struck 
by  a  train  while  driving  a  team  over  a  cross- 
ing, evidence  hdd  to  show,  as  a  matter  of  law, 
that  deceased  was  guilty  of  contributory  negli- 
gence.— Walker  v.  Wabash  R.  Co.   (Mo.  Sup.) 

In  an  action  for  injuries  sustained  in  a  cross- 
ing accident,  evidence  held  such  that  a  verdict 
should  have  been  directed  for  defendant. — Sims 
V.   St   Louis  &   S.   Ry.   Co.    (Mo.  App.)   909. 

♦Where  the  negligence  of  plaintiff  injured  in 
a  crossing  accident  concurred  with  that  of  the 
motorman,  plaintiff  could  not  recover. — Sims 
V.  St  Louis  &  S.  Ry.  Co.  (Mo.  App.)  909. 

♦Plaintiff  in  an  action  for  injuries  sustained 
in  a  crossing  accident  held  guilty  of  contribu- 
tory negligence.— Sims  v.  St  Louis  &  S.  Ry. 
Co.  (Mo.  App.)  909. 

In  an  action  for  injuries  at  a  crossing,  charge 
on  contributory  negligence  held  erroneous. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Sissom 
(Tex.  Civ.  App.)  271. 

♦One  using  bridge  over  railroad  crossing  which 
he  knew  to  be  defective  held  guilty  of  contribu- 
tory negligence. — Houston  &  T.  C.  R.  Co.  v. 
Evans  (Tex.  Civ.  App.)  1077. 

(   8.    ^—  Injuries  to  persona  on  or  near 
tracks. 

A  boy  injured  by  being  struck  by  ice  kicked 
from  the  platform  of  a  passing  caboose  held 
not  guilty  of  contributory  negligence. — ^Willis 
v.  Maysville  &  B.  S.  R.  Co.  (Ky.)  604. 

Whether  a  brakeman  kicking  a  piece  of  ice 
from  the  platform  of  a  caboose  and  injuring 
a  boy  was  negligent  held  for  the  jury. — Willis 
V.  Maysville  &  B.  S.  R.  Co.  (Ky.)  604. 


In  action  for  injuries  to  trespasser  on  railroad 
bridge,  exclusion  of  evidence  as  to  distance  with- 
in which  train  could  be  stopped  held  not  injuri- 
ous to  plaintiff. — Beiser  t.  Chesapeake  &  O.  By. 
Co.  (Ky.)  92a 

That  a  railroad  bridge  is  located  within  city 
limits  does  not  impose  a  lookout  duty  on  the 
railroad  company  as  to  trespassers  on  the  bridge, 
where  it  is  about  30  feet  above  the  grade  of  the 
streets. — Beiser  ▼.  Chesapeake  &  O.  Ry.  Co. 
(Ky.)  92S. 

♦Railroad  company  held  only  required  to  ex- 
ercise reasonable  care  to  prevent  injuring  tres- 
passer on  track  after  actually  discovering  bis 
presence. — Beiser  v.  Chesapeake  &  O.  Ry.  Co. 
(Ky.)   928. 

♦Person  using  railroad  bridge  notwithstand- 
ing sign  warning  against  trespassing  held  no 
less  a  trespasser  because  others  trespassed  on 
the  same  bridge. — Beiser  v.  Chesapeake  &  O. 
Ry.  Co.  (Ky.)  928. 

♦Where  a  licensee  walking  near  a  railroad 
track  was  struck  and  injured  by  a  brake  shoe 
which  flew  from  a  passing  train,  the  railroad 
company  was  guilty  of  no  negligence. — Carr  v. 
Missouri  Pac.  Ry.  Co.  (Mo.  Sup.)  874. 

♦A  railroad  company  owes  to  a  Iicen!>ee  -walk- 
ing on  its  right  of  way  no  greater  duty  than 
not  to  negligently  or  wantonly  injure  him. — 
Carr  v.  Missouri  Pac  Ry.  Co.  (Mo.  Sup.)  874. 

One  injured  by  being  struck  by  a  railroad 
train  on  the  right  of  way  held  not  a  trespasser. 
—Houston  &  T.  C.  Ry.  Co.  v.  O'Donnell  (Tex. 
Sup.)  409. 

♦The  operatives  of  a  railroad  train  who  w* 
one  walking  upon  the  right  of  way  have  a  right 
to  treat  him  as  a  person  in  possession  of  his 
senses,  and  the  fact  that  he  is  deaf  cliarges 
them  with  no  duty  arising  from  the  infirmity. — 
Houston  &  T.  0.  Ry.  Co.  ▼.  O'DonneU  (Tex. 
Sup.)  409. 

♦The  care  required  of  train  operatives  for 
the  protection  of  one  guilty  of  contribntory 
negligence  in  walking  on  a  railroad  right  of 
way  stated.— Houston  &  T.  O.  Ry.  Co.  v.  O'Don- 
neU (Tex.  Sup.)  409. 

In  action  for  injuries  while  walking 
on  a  railroad  right  of  way,  evidence  as  to  ob- 
structions of  the  view  of  the  right  of  way  from  a 
highway  held  erroneously  admitted.— Houston  & 
T.  C.  Ry.  Co.  V.  O'Donnell  (Tex.  Sup.)  409. 

In  an  action  for  the  death  of  a  night  watch- 
man run  over  by  a  train  in  a  railroad  cat, 
evidence  held  to  justify  directing  verdict  for 
defendant. — Hancock  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.    (Tex.  Sup.)   456. 

In  an  action  against  a  railroad  for  the  death 
of  a  person  walking  on  its  track,  certain  char.-re 
on  contributory  negligence  should  have  been 
given. — ^International  &  G.  N.  R.  Ca  v.  Hall 
(Tex.  Civ.  App.)  996. 

♦Railroad  oi)erating  trains  in  the  streets  of  a 
town  held  bound  to  exercise  only  ordinary  care. 
—International  &  G.  N.  R.  Co.  v.  Hall  (Tex. 
Civ.  App.)  990. 

{   9.    —  Injuries  to  animals  en  or  near 

tracks. 
Evidence  in  an  action  for  the  killing  of  horses 
by  a  train  reviewed,  and  held  sufficient  to  sup- 
port a  verdict  in  favor  of  plaintiff. — St  Louis, 
I.  M.  &  S.  Ry.   Co.  v.  Courtney   (Ark.)  251. 

Whether  a  railroad  company  sued  for  the 
killing  of  an  animal  on  its  track  negligently 
failed  to  construct  a  proper  fence  and  cattle 
guards  held  a  question  of  fact. — Conrad  T.  Illi- 
nois Southern  Ry.  Co.  (Mo.  App.)  75& 


*  Point  annotated.    See  syllabna. 
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*Both  the  failure  of  a  railway  company  to 
«rect  cattle  guards  at  the  points  where  its  track 
entered  a  iiasture  and  the  act  of  a  telegraph 
company  in  cutting  the  fence  inclosing  the  right 
of  way  held  to  operate  to  bring  about  a  loss 
of  cattle  escaping  from  the  pasture. — South- 
western Telegraph  &  Telephone  Co.  t.  Krause 
(Tex.  Civ.  App.)  431. 

I  10.  Flrea. 

*A  railroad  company  is  not  absolutely  bound 
to  use  the  safest  and  best  appliances  to  prevent 
the  escape  of  sparks  from  its  locomotives,  but 
only  to  use  reasonable  care  to  supply  the  best 
and  safest  contrivances. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Dawson  (Ark.)  27. 

*E}vidence  that  a  fire  was  caused  by  sparks 
from  a  locomotive  raised  a  presumption  of 
negligence  on  the  part  of  the  railroad  company. 
— ^St.  Louis,  I.  M.  &  S.  Ey.  Co.  v.  Dawson 
(Ark.)    27. 

'Evidence  that  a  building  near  a  railroad 
ri|;ht  of  way  was  discovered  to  be  on  fire  a  few 
minutes  after  an  engine  passed  held  sufficient 
to  justify  a  finding  that  the  fire  was  caused 
by  .oparks  from  the  engine. — St.  Louis,  L  M.  & 
8.  Ky.  Co.  V.  Dawson  (Ark.)   27. 

RAPE. 

Verdict  in  genera],  >  see  "Criminal  Law,"  $  24. 

f    1.     Proseontlon  and  pnnlshmeiit. 

•Evidence  on  a  prosecution  for  statutory  rape 
held  sufficient  to  show  the  female  was  under 
the  age  of  12  years.— Clark  v.  Commonwealth 
(Ky.)    573. 

•Evidence  offered  on  a  prosecution  for  car- 
nally knowing  a  female  under  the  age  of  12 
years  held  incompetent  to  show  her  bad  charac- 
ter.— Clark  V.  Commonwealth  (Ky.)  573. 

•An  indictment  for  assault  with  intent  to 
rape  held  sufficient,  though  it  failed  to  charge 
the  manner,  means,  or  mode  of  the  assault. — 
State  V.  Payne   (Mo.  Sup.)   461. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  as.snult  with  intent  to  rape. — State  v. 
Payne  (Mo.  Sup.)  461. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  i  2. 

REAL  ACTIONS. 

See  "Ejectment" ;  "Forcible  Entry  and  Detain- 
er," 8  1 ;  "Trespass  to  Try  Title." 

REASONABLE  DOUBT. 

See  "Criminal  Law,"  $  21. 

RECEIVERS. 

Review  in  general  of  order  appointing,  see  "Ap- 
peal and  Error,"  $  12. 

Review  in  proceeding  for  appointment  as  de- 
pendent on  record  on  appeal  or  error,  see 
"Appeal  and  Error,"  i  9. 

%    1.    Nature    and    gronnds    of    recelver- 
alilp. 

A  mortgagee  held  to  posspss  such  interest  in 
the  mortgaged  premises  as  to  justify  the  appoint- 
ment of  a  receiver  thereof  on  his  application. — 
Cotton  V.  Rand  (Tex.  Civ.  App.)  260. 

A  petition  praying  for  the  appointment  of  a 
rec-pivor  of  real  estate  held  to  show  plaintiff's 
probable  interest  sufficient  to  justify  the  ap- 


pointment within  Rev.  St  1895,  art  1465. — 
Cotton  T.  Rand  (Tex.  Civ.  App.)  266. 

A  receiver  of  real  estate  held  properly  ap- 
pointed.— Cotton  V.  Rand  (Tex.  Civ.  App.)  266. 

Under  Rev.  St  1895,  arts.  1465,  1493,  held 
error  to  appoint  a  receiver  where  plaintiff's 
rights  were  sufficiently  protected  by  an  injunc- 
tion order. — Haywood  v.  Scarborough  (Tex. 
Civ.  App.)  815. 

i    2.    Appointment,      qnallfloation,      and 
tenure. 

An  order  appointing  a  receiver  of  real  estate 
held  to  sufiiciently  describe  the  premises. — 
Cotton  V.  Rand  (Tex.  Civ.  App.)  266. 

An  appointment  of  a  receiver  held  in  effect 
a  reappointment  after  a  hearing,  and  valid, 
though  the  original  appointment  was  illegal 
because  made  without  notice. — Cotton  v.  Rand 
(Tex.  Civ.  App.)  266. 

A  receiver  held  properly  appointed  without 
notice.— Cotton  v.  Rand  (Tex.  Civ.  App.)  266. 

In  the  absence  of  statutory  provision,  rules  of 
equity  governing  proceedings  for  the  appoint- 
ment of  a  receiver  require  that  notice  of  the 
application  therefor  shall  be  given  except  in 
certain  cases. — Cotton  v.  Rand  (Tex.  Civ.  App.) 
206. 

•In  order  to  justify  the  ex  parte  appoint- 
ment of  a  receiver,  facts  showing  the  necessity 
for  such  action  should  be  disclosed. — Haywood 
▼.  Scarborough  (Tex.  Civ.  App.)  816. 

RECEIVING  STOLEN  GOODS. 

Evidence  held  sufficient  to  corroborate  ac- 
complice's testimony. — Sexton  v.  State  (Tex.  Or. 
App.)   87. 

RECITALS. 

In  conveyance  as  notice  to  purchaser,  see  "Ven- 
dor and  Purchaser,"  i  6. 

RECOGNIZANCES. 

On  appeal,  see  "Oimlnal  Law,"  8  27. 

RECORDS. 

As  evidence,  see  "Evidence,"  8  7. 
As  notice  to  purchaser,  see  "Vendor  and  Pur- 
chaser," §  5. 
Estoppel  by  record,  see  "Estoppel,"  8  1. 

Qffudicidl  proceedingt. 

See  "Partition,"  8  1. 

Abstract  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  9. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  9;  "Criminal  Law,"  8  ^• 

Of  particular  instruments. 
See  "Chattel  Mortgages,"  8  1. 
Transfer  of  corporate  stock,  see  "CJorporations," 
81. 

REDELIVERY. 

Of  property  taken  in  replevin,  see  "Replevin," 
8  2. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  8  4. 

REFERENCE. 

See  "Arbitration  and  Award." 


•Point  annotated.    See  syllalina. 
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REFORMATION  OF  INSTRUMENTS. 

{    1.    Preoeedlnics  aad  relief. 

In  suit  to  reform  deed,  allegatioii  of  mistake 
of  scrivener,  while  evidence  sliowed  that  deed 
was  made  to  husband  instead  of  wife  by  bis 
direction,  held  not  to  prevent  relief  to  her  heirs 
in  that  suit. — Siling  v.  Hendriclraon  (Mo.  Sup.) 
106. 

REFRESHING  MEMORY. 

See  "Witnesses,"  |  1. 

REGISTERS  OF  DEEDS. 

Under  Ky.  St  1903,  {{  510,  511,  a  deed  which 
is  acknowledged  before  and  certified  by  a  county 
clerk  nay  properly  be  recorded  by  his  succes- 
sor in  office. — Hunt  v.  Nance   (Ky.)   6. 

REHEARING. 

See  "New  TrlaL" 

RELEASE. 

Equitable  defenses  in  action  relating  to,  see 
'^■Action,"  {  1. 

Of  mortgage,  see  "Mortgages,"  {  2. 

Of  liability  for  injury  to  passenger,  see  "Car- 
riers," i  7. 

i    1.    Reqnisltes  and  Talidlty. 

In  an  action  for  injuries,  evidence  examined, 
and  held  sufficient  to  show  that  a  release  of 
damages  was  procured  from  plaintiff  by  fraud. 
— Robertson  v.  George  A,  Fnller  Const.  Co. 
(Mo.  App.)  130. 

*One  who  had  executed  a  release  held  estopped 
to  attack  it  for  fraud,  though  he  sued  to  re- 
cover an  additional  amount — Memphis  St.  Ry. 
Co.  V.  Giardino   (Tenn.)  855. 

*Where,  in  an  action  for  Injnries,  the  defense 
was  a  release,  and  the  replication  attacked  it 
for  fraud,  it  was  necessary  for  plaintiff  to  tender 
the  amount  paid  him  with  bis  replication. — 
Memphis  St  Ry.  Co.  v.  Giardino  (Tenn. )  865. 

'Statement  of  when  misrepresentations  of 
an  agent  will  not  aCFect  a  settlement  made  by 
another  agent — Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
Buyett  (Ta.  Sup.)  454. 

i  2.    Gonstmotion  sad  openttlea. 

A  settlement  by  one  of  two  joint  tort-feasors 
held  to  have  extinguished  the  right  of  action 
against  the  other. — Chicago  Herald  Co.  t.  Bryan 
(Mo.  Sup.)   902. 

I  3.     Pleadlns,  CTldMiee,  trial,   aad   re- 
vle^r. 

In  an  action  for  injuries,  an  instruction  as 
to  the  effect  of  a  release  pleaded  in  defense 
held  not  erroneous. — Robertson  v.  George  A. 
Fuller  Const  Co.   (Mo.  App.)   130. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  f  2. 


REMAINDERS. 

See  "Life  Estates." 
Creation  by  deed,  see  "Deeds,"  <  2. 
Creation  by  will,  see  "Wills,"  g  3. 
Partition    t>etween   remaindermen, 
tion."  i  1. 


'Tarti- 


REMAND. 

Of  caose  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  (  20. 
Of  cause  removed  from  state  court,  see  **Re- 

moval  of  Causes,"  {  4. 

REMEDY  AT  LAW. 

Effect  on  jorisdiction  of  equity,  see  "Injone- 
tion,"  i  1. 

REMITTITUR. 

Of  part  of  recovery  on  apjienl  from  Jnstjoe's 
court,  see  "Justices  of  the  Peace."  J  2. 

Of  part  of  recovery  on  appeal  or  error,  see  "Ap- 
peal and  Error,''  {  20. 

REMOVAL 

Of  fence,  see  "Fences." 

Of  trustee,  see  "Trusts,"  I  2. 

REMOVAL  OF  CAUSES. 

Change  of  renne  or  place  of  trial,  see  "Venne," 

Effect  in  state  court  of  decisions  of  federal 
courts  as  to  right  to  remove,  see  "Courts," 
5  2. 

Transfer  of  causes  between  state  courts,  we 
"Courts,"  {  5. 

{   1.    OvlgiM,  nature,  and  enhjeet  of  «on- 
troTersy. 

Under  Act  Cong.  Aug.  13.  1888,  c  866,  H  1. 
2,  26  Stat  434  [U.  S.  Comp.  St  1901,  pp.  508. 
509],  an  action  against  an  employer  and  an  ean- 
pioy6  held  not  removable  to  the  federal  court  on 
the  ground  that  the  employer  is  a  corporation 
existing  under  the  acts  of  Ongress. — ^Texas 
&  P.  Ry.  Co.  y.  Hnber  (Tez.  Sap.)  882. 

I  2.    Oltlaenshlif  or  alienage  of  parties. 

*Joinder  of  a  citizen  defendant  against  whom 
no  cause  of  action  is  alleged  is  no  obstacle  to 
a  removal  of  the  cause  to  the  federal  courts  bj 
a  noncitizen  defendant — Eastin  &  Knox  v. 
Texas  &  P.  Ry.  Co.  (Tex.  Sup.)  838. 

{  3.    ProoeedlnKS  to  preenre  and  effeet 
of  removal. 

'  Joinder  by  a  citizen  defendant  in  a  petition 
by  his  codefendant,  a  noncitizen,  to  remove  the 
cause  of  the  federal  courts,  held  not  to  confer 
federal  jurisdiction  on  the  ground  of  diverse 
citizenship. — ^E'astin  &  Knox  v.  Texas  &  P.  Ry. 
Co.  (Tex.  Sup.)  838. 

Where  a  cause  of  action  is  stated  against  a 
citizen  defendant  alleged  to  have  t>een  fraudu- 
lently joined  wiui  a  noncitizen  to  prevent  re- 
moval to  the  federal  courts,  the  petition  must 
allege  facts  showing  a  fraudulent  purpose  to 
justify  a  removal.— Eastin  &  Knox  t.  Texas  & 
P.  Ry.  Co.  (Tex.  Sup.)  ^S3& 

i   4.    Bemand  or  dismissal  of  eanae. 

Where  a  case  has,  on  defendant's  petition, 
been  transferred  to  a  federal  court  and  re- 
manded by  it  to  the  state  court,  the  acceptance 
of  jurisdiction  by  the  latter  does  not  deprive 
the  defendant  of  any  of  its  constitutional  rights. 
—Walker  v.  Wabash  R.  Co.  (Ma  Sup.)  83. 

REMOVAL  OF  CLOUD. 

See   "Quieting  TiUe." 

RENT. 

See  "Landlord  and  Tenant,"  t  & 


*Polnt  annotated.    See  syllabiu. 
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REPEAL 

Of  itatute,  M«  "Statutes,"  {  8. 

REPLEVIN. 

Liability  of  sheriff  or  constable  for  property 
seized  under  replevin,  see  "Sheriifs  and  Con- 
stables," S  1. 

S   1.    Rigltt  of  aetioB  and  defenses. 

In  replevin  of  cattle  defendant  hdd  not  en- 
titled to  set  up  a  connterclaim  for  trespans 
committed  by  the  cattle,  though  Ky.  St  1903, 
i  4646,  relating  to  stock,  is  in  force. — Linn  v. 
Hagan^s  Adm'r   (Ky.)    11. 

In  replevin,  defendant  held  not  justified  in 
his  refusal  to  deliver  the  property  on  the  eroond 
stated. — Mason  v.  Rogers  (Mo.  App.)  745. 

i  S.    PvooeedlncB  for  t«M»K  sad  rede- 
llTer^  of  propert;^. 

Property  seized  by  a  sheriff  under  a  writ  of 
replevin  is  to  be  regarded  as  in  custodia  legis 
from  the  date  of  seizure  under  the  writ. — 
Heam  v.  Ayres  (Ark.)  768. 

Under  Kirby's  Dig.  §  6863,  property  seized 
by  a  sheriff  under  a  replevin  writ  in  contempla- 
tion of  law  is  regarded  in  the  sheriff's  posses- 
sion until  turned  over  to  plaintiff.-^Heam  ▼. 
Ayres  (Ark.)  768. 

In  an  action  on  a  sheriffs  bond  for  a  false 
return,  such  return  held  only  prima  facie  evi- 
dence of  the  fact — Heam  v.  Ayres  (Ark.)  768. 

I   3.    Trial,    iudsmeat,    enforcement    of 


Indsment,  and  revieir. 

aoa.) 


Defendant  in  replevin  held  liable  for  the  costs 
that  accrued  prior  to  the  service  of  the  writ 
— Mason  y.  Rogers  (Mo.  App.)  745. 

Defendant  in  replevin  held  liable  for  costs 
that  accrued  after  service  of  the  writ. — Mason 
v.  Rogers   (Mo.  App.)   745. 

Under  Rev.  St  1899,  {  3916,  in  replevin  value 
of  special  interest  of  defendant  in  the  property 
should  have  been  submitted  to  the  jury. — ^Wat- 
kins  v.  Green  (Mo.  App.)  1131. 

REPLICATION. 

See  "Pleading,"  f  8. 

REPLY. 

See  "Pleading."  H  8,  7. 

REPORTS. 

Of  judicial  sales,  see  "Judicial  Sales." 

REPUTATION. 

Of  witness,  see  "Witnesses,"  {  3. 

REQUESTS. 

For  Instmctlons  in  civil  actions,  see  "trial" 

i   10. 
For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  i  22. 


Of  contract,  see  "Contracts,"  {  8. 

Of    contract   between    husband    and    wife,    see 

"Husband  and  Wife,"  §  1. 
Of  contract  for  sale  of  goods,  see  "Sales,"  i  2. 
Of.  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  {  8. 


Of  insurance  policy,  see  "Insurance,"  |   8. 
Of  partnership  agreements,  see  "Partnership," 
«.l,  2. 

RES  GEST/E. 

In  civil  actions,  see  "E!videnee,"  {  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
t   0. 


RES  JUDICATA. 

See  "Judgment,"   {{  6,  6,  8. 

Decision  on  appeal,  see  "Appeal  and  Error," 

i  19. 
Direction  of  verdict  on  plea  of,  see  "Trial,"  t  S. 

RESULTING  TRUSTS. 

See  "Trusts,"  i  1. 

RETURN. 

Liability  of  sheriff  or  constable  for  false  re> 

turn,  see  "Sheriffs  and  Constables."  §  2. 
Of  process  in  general,  see  "Process,"  S  1. 
Of  writ  of  replevin,  see  "Replevin,"  {  2. 

REVENUE. 

See  "Internal  Revenue";  "Taxation." 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tenant,"  I  2. 

Of  title   of  property   dedicated  to   public  use, 

see  "Dedication,"  {  2. 
To  grantor  on  conveyance  by  deed,  see  "Deeds," 

REVIEW. 

See  "Appeal  and  Error";  "Certiorari":  "Crim- 
inal Law."  I  27;  "Justices  of  the  Peace,"  {  2. 

REVIVAL 

Of  judgment,  see  "Judgment,"  i  7. 

REVOCATION. 

Of  attorney's  right  to  practice  law,  see  "At- 
torney and  Client,"  8  1- 
Of  dedication,  see  "Dedication,"  (  1. 

RIGHT  OF  WAY. 

See  "Easements." 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  t  2 ;  "Waters  and  Wa- 
ter (Jourses,"  $  1. 

RISKS. 

Assumed  by  employs,  see  "Master  and  Servant." 

§§  5,  11. 
W^ithin  insurance  policy,  see  "Insurance."  i  11. 

ROADS. 

RESCISSION.  See  "Highways";  "Turnpikes  and  Toll  Roads." 

Streets  in  cities,  see  "Municipal  Corporations," 
SS7,  8. 

ROBBERY. 

•Under  Pen.  Code  1895,  art  856,  the  forcible 
taking  from  another  of  the  property  of  the  taker 

*  Point  annotated.    See  syllabus. 
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is  not  robbery  if  the  taker  at  the  time  believ- 
ed the  thing  tftken  to  be  his  own.— Glenn  v. 
State   (Tex.  Or.  App.)   806. 

Evidence  held  insafiScient  to  support  a  convic- 
tion of  robbery  because  not  showing  that  the 
defendant  did  not  believe  the  property  taken 
to  be  his  own. — Glenn  v.  State  (Tex.  O,  App.) 

8oe. 

RULES. 

Of  carrier,  see  "Carriers,"  §  9. 
Of  telegraph   companies,  see   "Telegrapha  and 
Telephones,"  {  1. 

RULES  OF  COURT. 

Assignments  of  error,  see  "Appeal  and  Error," 
S  10. 

Briefs,  see  "Apjieal  and  Error,"  {  11. 

Record  on  appeal  or  error,  see  "Appeal  and  Er- 
ror," i  9. 

SALES. 

Admissions  as  evidence  in  action  for  breach  of 

contract  for  sale  of  goods,  see  "Evidence,"  t  4. 
As  affected  by  champerty,  see  "Champerty  and 

Maintenance." 
In  restraint  of  trade,  see  "Contracts,"  {  1. 
Instructions  in  general  in  action  for  price  of 

goods,  see  "Trial,"  {  11. 
Interstate  commerce,  see  "Commerce." 
Of    community    property,    see    "Husband    and 

Wife,"   {  3. 
Of  corporate  bonds,  see  "Corporations,"  §  3. 
Of  corporate  stock,  see  "Corporations,"  g  1. 
Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  §  6. 
Of  property  of  infant  under  order  of  court,  see 

"(iuardian  and  Ward,"  §  2. 
Of  public  lands,  see  "Public  Lands,"  {  3. 
Of  railroads,  see  "Railroads,"  §  3. 
Of  realty,  see  "Vendor  and  Purchaser." 
On  execution,  see  "Execution,"  S  3. 
On  order  or  judgment  of  court,  see  "Judicial 

Sales." 
Partition  sales,  see   "Partition,"  {  1. 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  §  2. 
Sale  of  corporate  office,  see  "Corporations,"  $  2. 
Specific   Performance    of   contract   for   sale   of 

land,  see  "Specific  Performance,"  $  1. 
Tax  sales,  see  "Taxation,"  §§  5,  6. 
Validity  of  note  for  price  of  goods,  see  "Bills 

and  Notes,"  §  1. 

i   1.    Requisites    sad   Talldity    of    eon- 

traot. 
Transaction  hel4  to  constitute  sale  of  drilling 
machine^  and  not  mere  option. — Star  Drilling 
Mach.  Co.  V.  McLeod  (Ky.)  558. 

In  a  suit  for  breach  of  an  alleged  contract 
for  the  sale  of  certain  lumber,  plaintiff  held 
not  entitled  to  recover  in  the  absence  of  a 
finding  that  the  contract  of  sale  had  actually 
benn  made  between  the  parties. — IT.  Gaus  & 
Sons  Mfg.  Co.  V.  Chicago  Lumber  &  Coal  Co. 
(Mo.  App.)  121. 

Where  plaintiff's  offer  to  purchase  certain 
lumlier  was  accepted  subject  to  a  number  of 
variances,  plaintiff  was  entitled  to  signify  its 
arceptance  of  defendant's  offer  containing  such 
variances  by  plaintiffs  conduct  in  accepting 
lumber  furnished  thereunder. — 11.  Gaus  &  Sons 
Mfg.  (3o.  V.  Chicago  Limiber  &  Coal  Co.  (Mo. 
App.)  121. 

An  offer  for  the  sale  of  flour  held  to  dis- 
close a  mistake  on  its  face,  precluding  plain- 
tiff from  creating  a  binding  contract  of  sale 


by  acceptance. — Buckberg  ▼,  Wasbbnm-Croibj 
CJo.  (Mo.  App.)  733. 

A  letter  keld  to  constitute  an  offer  to  fill 
plaintiff's  order  at  the  price  quoted. — Buckberg 
V.  Washburn-Crosby  Co.   (Mo.  App.)   733. 

Purchaser  of  goods  by  written  contract  AeU 
bound  by  the  agreement — Paris  Mfg.  &  Import- 
ing Co.  V.  Otrle  (Mo.  App.)  748. 

§   2.    Modifleation  i»  rea«issl<m  of  e«m« 
traot. 

In  an  action  for  breach  of  a  contract  for  the 
sale  of  certain  lumber,  a  finding  that  a  certain 
letter  written  by  defendant  to  plaintiff  did  not 
amount  to  a  rescission  of  the  contract  held 
error. — H.  Gaus  &  Sons  Mfg.  CJo.  v.  Chicago 
Lumber  &  Coal  Co.  (Mo.  App.)   121. 

i   3.    Ferfoiiaaaee  of  contraot. 

*In  an  action  for  delay  in  delivering  certain 
goods,  defendant  held  not  lo  have  waived  his 
right  to  recover  compensation  by  receiving  the 
goods  after  the  time  agreed  on. — Mnrmann  v. 
Wissler   (Mo.  App.)  355. 

•Acceptance  of  goods  after  the  expiration  of 
the  time  in  which  they  were  to  be  delivered  held 
only  prima  facie  evidence  of  the  buyer's  waiver 
of  the  delay.— Murmann  v.  Wissler  (Mo.  App.) 
355. 

•Plaintiffs,  having  contracted  to  deliver  50 
bales  of  cotton,  having  tendered  only  49  bales, 
held  not  entitled  to  recover  for  refusal  to  ac- 
cept.— Inman,  Akers  &  Inman  ▼.  Elk  Cotton 
Mills    (Tenn.)    760. 

{  4.     Operation  and   effect. 

Where  plaintiff  bought  cotton  for  defendants, 
reserving  a  lien  for  money  advanced,  a  sale  of 
the  cotton  by  defendants  to  a  bona  fide  pur- 
chaser for  value  passed  title  freed  from  the  lien. 
—O'Neal  y.  Richardson  (Ark.)  1117. 

•Defendants  held  to  have  no  title  to  certain 
cotton  which  they  could  trnnsfer  to  nn  innocent 
purchaser  for  value. — O'Neal  v.  Richardson 
(Ark.)  1117. 

•Title  to  goods  hrld  not  to  pass  under  the 
contract  of  sale.— Tingle  v.  Kelly   (Ky.)   303. 

g   5.    Warranties. 

•Sale  of  grapes  to  be  shipped  from  New  Tork 
to  Arkansas  and  resold  at  destination  hcU 
to  raise  implied  warranty  that  they  were  in 
proper  condition  to  stand  shipment. — ^Tmschel 
V.  Dean  (Ark.)  781. 

S   0.     Remedies  of  seller. 

In  action  for  price  of  grapes  in  which  defense 
was  breach  of  warranty,  evidence  held  not  to 
require  verdict  for  plaintiff. — ^Truschel  v.  Dean 
(Ark.)    781. 

On  the  refusal  of  a  buyer  of  personalty  to  pre- 
form the  contract,  the  seller  held  entitled  nnder 
the  terms  thereof  to  a  lien  on  certain  property  of 
the  buyer. — Barnard  &  Leas  Mfg.  Co.  v.  Smith 
(Ark.)  858. 

*  •Seller's  Hen  for  price  held  to  have  priority 
over  attachment  by  general  creditors. — Star 
Drilling  Mach.  Co.  v.  McLeod    (ICy.)   558. 

Under  contract  for  sale  of  drilling  machine, 
seller  hirld  to  have  lien  for  unpaid  portion  of 
price. — Star  Drilling  Mach.  (>>.  v.  McLeod 
(Ky.)  558. 

_  In  an  action  for  the  price  of  goods,  instruc- 
tions held  erroneous  as  leaving  out  of  view  the 
question  whether  defendant  was  fraudulently 
imposed  upon  by  plaintiff's  salesman. — Paris 
Mk.  &  Importing  Co.  ▼.  Carle    (Ma  App.) 

•Measure  of  damages  for  breach  of  contract 
of  sale  by  buyer  field  the  profit  the  seller  would 
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haT«  made  if  the  contract  had  been  performed. 
— Gardner  v.  Deeds  &  Hiraig    (Tenn.)    518. 

•Where  the  buyer's  cancellation  of  the  con- 
tract before  delivery  was  repudiated  by  the 
seller,  such  cancellation  did  not  excuse  failure 
to  tender. — Inman,  Akers  &  Inman  t.  Elk  Cot- 
ton Mills   (Tenn.)   760. 

{   7.    Remedies  of  Iniyev. 

Under  a  contract  for  the  sale  of  certain  ma- 
chinery, the  buyer  held  not  entitled  to  recover 
certain  damages  for  alleged  defects. — Barnard 
&  Leans  Mfg.  Co.  v.  Smith  (Ark.)  858. 

*TitIe  to  goods  held  not  to  pass  under  the  con- 
tract of  sale. — Tingle  v.  Kelly  (Ky.)  303. 

In  an  action  for  breach  of  contract  to  sell, 
certain  evidence  held  Inadmissible. — ^Tingle  ▼. 
Kelly    (Ky.)   303. 

*A  petition  held  based  on  the  breach  of  an  ex- 
press, and  not  an  implied,  warranty  of  grade 
and  quality  of  the  article  sold. — Haines  ▼.  Neece 
(Mo.  App.)  919. 

Where,  in  an  action  to  recover  for  breach  of  a 
contract  to  deliver  cattle,  plaintiff  proved  the 
contract  price  and  the  market  price  of  the  cat- 
tle, no  further  burden  rested  on  him. — McKay 
v.  Elder  (Tex.  Civ.  App.)  268. 

*The  measure  of  damages  for  breach  of  a 
contract  to  deliver  cattle  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  cattle.— McKay  t.  Elder  (Tex.  Civ.  App.) 
26& 

i    8.    Conditional  sales. 

Plaintiff,  transferring  cattle,  but  retaining 
title  to  secnre  price  and  performance  of  col- 
lateral contract,  held  to  have  waived  right  to 
claim  forfeiture  of  contract  and  to  retake  the 
cattle  because  of  nonperformance  by  defendant 
— Carpenter  v.  Crow  (Ark.)  779. 

Plaintiff  who  sold  cattle  held  not  to  have 
waived  right  to  refuse  rebate  offered  by  him 
by  acceptance  of  performance  of  contract  by 
defendant. — Carpenter  v.  Crow  (Ark.)  779. 

SATISFACTION. 

See    "Release." 

Of  mortgage,  see  "Mortgages,"  f  2, 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Restraining  interference  with  school  teacher,  see 

"Injunction,"  {  2. 
School  lands,  see  "Public  Lands,"  {  S. 
Trespass  to  try  title,  to  school  lands,  see  "TreS' 

pass  to  Try  Title,"  I  2. 

S    1.    Pvbllc  scbools. 

Under  Ky.  St.  3903,  S  4445,  a  contract  be- 
tween a  school  teacher  and  the  school  trustees 
held  void. — Treadway  v.  Daniels  (Ky.)  981. 

Under  Const  art.  10, 1  12,  and  Rev.  St  1899, 
g  5157,  as  amended  by  Acts  1901,  p.  52,  held 
that  the  action  of  a  school  district  in  executing 
certain  refunding  bonds  was  not  unconstitu- 
tional.— State  ex  rel.  Proctor  v.  Walker  (Mo. 
Sup.)  69. 

SCIRE  FACIAS. 

To  revive  judgment,  see  "Judgment,"  {  7. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors,"  {  8. 


SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  3. 

SELF-DEFENSE. 

See  "Homicide,"  H  4,  6,  9. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
f  2. 

SEQUESTRATION. 

Ouster  by  writ  of,  as  affecting  trespass  to  try 
title,  see  "Trespass  to  Try  Title,"  i  2. 

SERVICE 

Of  process,  see  "Process,"  i  1. 

SERVICES. 

See  "Work  and  Labor." 

Instructions    in    general    in    action    for,    see 

"Trial,"  S  6. 
Liability  on  note  for,  see  "Bills  and  Notes,"  i  3. 
To  insane  i>erson  as   necessaries,  see   "Insane 

Persons,"  ^  1. 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Counterclaim  in  replevin,  see  "Replevin,"  {  1. 

Jurisdictional  amount,  see  "Courts,"  S  3. 

Set-off  of  benefits  against  damages  for  injuries 
to  property  for  public  use,  see  "Eminent  Do- 
main,'*^ i  2. 

SETTLEMENT. 

See  "Release." 

By  partners,  see  "Partnership,"  §  4. 

By    turnpike    companies,    see    "Turnpikes    and 

Toll  Roads,"  §  1. 
Of  statement  of  facts  on  appeal,  see  "Oriminal 

Law,"  (  29. 

SEWERS. 

Defects  or  obstructions,  see  "Municipal  •»r- 
porations,"  {  8. 

SHERIFFS  AND  CONSTABLES. 

Summoning  jury  by  sheriff,  see  "Jury,"  I  2. 
Duties  of,  as  to  attachment,  see  "Attachment," 

§  3. 
Return  of  writ  of  replevin  by,  see  "Replevin," 

8  2. 

{  1.      Powers,  duties,  and  liaMlitles. 

Where  a  sheriff  seized  property  under  a  writ 
of   replevin,   he   thereby    became   privy   to   the 

?rosecution  of  the  suit — Ileam  -v.  Ay  res  (Ark.) 
a& 

*A  sheriff,  having  taken  personal  property 
into  his  posse!!sion  under  a  replevin  writ,  held 
bound  to  show  that  he  made  such  disposition 
of  it  as  the  law  directs,  or  that  its  loss  was  not 
the  result  of  his  negligence. — Hearn  v.  Ayres 
(Ark.)   768. 

*A  sheriff,  having  taken  property  found  to 
belong  to  plaintiff  into  his  possession  under  re- 
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plerin  writ,  held  not  entitled  thereafter  to 
question  plaintiff's  title  or  right  to  possession. 
— Heam  t.  Ayres  (Ark.)  768. 

In  an  action  on  a  sheriff's  bond  for  a  false 
return,  an  instruction  that  the  only  way  he 
could  have  delivered  the  property  replevined 
to  i>Iaintiff  was  by  placing  him  in  actual  ex- 
clusive control  thereof  held  proper. — Heam  v. 
Ayres  (Ark.)  768. 

i  2.    IilabiUtles  on  official  bonds. 

'Plaintiff,  in  an  action  on  a  sheriff's  bond  for 
false  return,  held  not  entitled  to  recover  $50 
penalty  imposed  by  Kirby's  Dig.  §  4487,  subd. 

6,  for  failure  to  execute  process. — Hearn  v. 
Ayres  (Ark.)  76a 

*A  sheriff  held  liable  in  an  action  for  false 
return  on  a  replevin  writ  for  the  reasonable 
value  of  the  property  at  the  time  it  should 
have  been  delivered  to  plaintiff,  independent  of 
the  value  alleged  in  plaintiff's  complaint  in  re- 
plevin.— Hearn  v.  Ayres  (Ark.)  768. 

SHIPPING. 

f   !•    Carrlsge  of  psssengers. 

'Certain  passenger  on  boat  held  rightfully 
upon  the  hurricane  deck. — Even  v.  Wiggins 
Ferry  Co.    (Mo.  App.)    118. 

'Breaking  of  hurricane  deck  of  boat  result- 
ing in  injury  to  passenger  held  prima  facie  evi- 
dence of  negligence  on  part  of  carrier. — Evers 
V.  Wiggins  Ferry  Co.   (Mo.  App.)   118. 

'Passenger  held  not  negligent  in  remaining  on 
hnrricane  deck  after  giving  of  general  orders, 
which  he  did  not  hear,  to  go  below. — Evers  t. 
Wiggins  Ferry  Co.   (Mo.  App.)    11& 

{   2.    General  average. 

'The  owner  of  a  ship  is  not  entitled  to  con- 
tribution from  the  owners  of  the  cargo  to  do- 
fray  expenses  incurred  in  rescuing  the  vessel 
from  the  results  of  negligence,  but  is  entitled 
to  contribution  where  such  expenses  are  caused 
solely  by  the  perils  of  navigation. — Berry  Coal 
&  Coke  Co.  V.  Chicago,  P.  &  St.  Li.  Ry.  Co. 
(Mo.  App.)   714. 

A  consignee  of  goods  rescued  from  destruc- 
tion by  perils  incident  to  navigation  cannot  be 
compelled  to  execute  an  average  bond  containing 
nnreasonable  conditions. — Berry  Coal  &  Coke 
Co.  T.  Chicago,  P.  &  St  L.  Ry.  Co.  (Mo.  App.) 
714. 

Final  carrier  held  entitled  to  demand  of  con- 
signee, as  condition  of  delivering  the  goods,  the 
execution  of  a  general  average  bond  required 
by  a  previous  carrier. — Berry  Coal  &  C!oke  Co. 

7.  Chicago,  P.  &  St.  L.  Ry.  Co.  (Mo.  App.) 
714. 

The  execution  of  a  general  average  bond  does 
not  preclude  the  obligor  from  denying  liability 
on  the  bond  on  the  ground  that  the  wreck  oc- 
curred from  negligence,  and  was  not  the  subject 
of  general  average. — Berry  Coal  &  Coke  Co. 
T.  Chicago,  P.  &  St  L.  Ry.  Co.  (Mo.  App.)  714. 

Consignee  of  goods  held  to  have  waived  any 
possible  objection  to  terms  of  general  average 
bond  tendered  him  to  sign. — ^Berry  Coal  &  Coke 
Co.  V.  Chicago,  P.  &  St  L.  Ry.  Co.  (Mo.  App.) 
714. 

Ship  owner's  right  to  general  average  con- 
stitutes a  lien  on  the  cargo,  and  may  be  en- 
forced by  requiring  a  deposit  of  money  or  an 
average  bond. — Berry  Coal  &  Coke  Co.  v.  Chi- 
cago, P.  &  St  L.  Ry.  Co.  (Mo.  App.)  714. 

SIDEWALKS. 

See  "Municipal  Corporations,"  Sf  3,  4. 


SIGNALS. 

Railroad  signals,  see  "Railroads,"  H  6>  T. 

SLANDER. 

See  "Libel  and  Slander." 

SMALLPOX. 

Power  of  county  to  levy  tax  to  defray  expenses 
of  suppressing,  see  "Taxation,"  f  1. 

SPECIAL  LAWS. 

See  "Statutes,"  {  1. 

SPECIAL  TAX. 

See  "Taxation,"  M  1,  8. 

SPECIFIC  PERFORMANCE. 

Compensation  of  attorney  for  services  in  prose- 
cution of  suit  for,  see  "Attorney  and  Client," 
8  2. 

Of  contract  made  by  agent  see  "Principal  and 
Agent,"  i  2.  *^ 

Parol  or  extrinsic  evidence,  see  "Evidence,"  ^  8. 

(    1.    Good  faith  and  diliKemoe. 

•Where  a  vendor  in  a  contract  for  the  sale 
of  land  is  possessed  of  an  indefeasible  tiUe 
under  the  statute  of  limitations,  equity  will 
enter  a  decree  in  his  favor  specifically  enforring 
the  contract.— Watkins  v.   Pfeiffer  (Ky.)    562. 

i  2.    Prooeedings  and  relief. 

'In  an  action  for  specific  i>erfonnance  of  a 
contract  made  in  behalf  of  several  owners  of 
distinct  parcels  of  land,  all  of  such  owners 
held  properly  joined  as  parties  defendant — 
Morrison  t.  Hazzard  (Tex.  Sup.)  33. 

SPEED. 

Regulation  as  to  speed  of  street  railroads,  see 
"Street  Railroads,"  {  1. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STAMP  TAX. 

See  "Internal  Revenue." 

STARE  DECISIS. 

See  "Courts,"  |  2. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  §  3. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  {}  9,  29. 

STATES. 

Courta,  see  "CJourts." 

Effect  of  decisions  of  courts  of  other  states,  see 

"Courts,"  {  2. 
Executive  power,  see  "Constitutional  Law,"  (  1. 
Legislative  power  over  municipal   corporation. 

see  "Municipal  Corporations,'    {  2. 
Public  lands,  see  "Public  Lands,"  |  3. 
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STATUTES. 

Change  in  construction  of,  as  impairing  obliga- 
tion of  contract,  see   "Constitutional   Law," 

^13. 

Laws  impairing  obligation  of  contracts,  see 
"Constitutional  Law,"  S  3. 

ProviaUmB  relating  to  particular  avbjecta. 

See  "Animals" ;  "Appeal  and  Error,"  {  9 :  "At- 
tachment," §  3;  "Attorney  and  Client,''  {  1; 
"Banks  and  Banliing"  i  2;  "Bigamy"; 
"Carriers,"  §§  1,  6,  7;  "Champerty  and  Main- 
tenance"; "Commerce,"  §  2;  "Depositions"; 
"Descent  and  Distribution":  "Dismissal  and 
Nonsuit,"  i  1 ;  "District  and  Prosecuting  At- 
torneys^; "Drains,"  fi  1;  "Elections,"  f  1; 
"Eminent  Domain,''  {  1:  "Gaming,"  J  1 ;  "In- 
dictment and  Information,"  J  2;  "Infants," 
I  1 :  "Injunction,"  S  1 ;  "Insane  Persons,"  f 
2;  "Insurance,"  §§  2,  B;  "Intoxicating  Liq- 
nors";  "Judges,"  $  1;  "Judicial  Sales"; 
"Jury,"  8  1;  "Landlord  and  Tenant,"  g  6; 
"Larceny,"  J  1 ;  "Life  Estates" ;  "LimitaUon 
of  Actions,"  J  1:  "Master  and  Servant,"  ig 
2,  4;  "Mechanics  Liens";  "Municipal  CorjKv 
rations,"  g§  3,  4,  6 ;  "Nuisance,"  §  1 ;  "Offi- 
cers," §  1 ;  "Partition,"  {  1 ;  "Physicians  and 
Surgeons"  ;  "Process,''  S  1 ;  "Railroads,"  §{  1, 
2,  4,  5 ;  "Schools  and  School  DistricU,"  §  1 ; 
"Street  Railroads,"  $  1;  "Sunday";  "Taxa- 
tion," Sf  1-3:  "Telegraphs  and  Telephones," 
i  1;  '-Trial,''  g  2;  "Turnpiltes  and  Toll 
Roads,"  i  1;  "Waters  and  Water  Courses," 
t   !• 

Allowance  to  suryiving  husband,  see  "Executors 
and  Administrators,    i  3. 

Nature  and  form  of  actions  and  defenses,  see 
"Action,"  S  1. 

Redemption  from  mortgage,  see  "Mortgages," 
I  4. 

Revenue  laws,  see  "Internal  Revenue." 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Venue  of  action  to  foreclose  mortgage,  see 
"Mortgages,"  §  8. 


{    1.    Oemeral  aad  apedal  or  local  laws. 

♦The  statute  regulating  the  practice  of  phar- 
macy, and  applicable  onlv  to  druggists  or  phar- 
macists in  towns  of  1,000  inhabitants  or  more, 
held  not  unconstitutional  as  a  special  statute. — 
Green  v.  State  (Tex.  Cr.  App.)  847. 

Gen.  Laws  29th  Leg.  p.  91,  c.  64,  regulating 
storage  of  liquors,  held  not  a  local  act  in  viola- 
tion of  Const,  art,  3,  85  56,  57. — Ex  parte  Mas- 
.sey  (Tex.  Cr.  App.)  1083. 

I  2.     Subjects  and  titles  of  acts. 

Act  March  21,  1905,  prohibiting  book  making 
and  pool  selling,  held  not  in  violation  of  Const, 
art.  4,  g  28,  as  containing  more  than  one  sub- 
ject.— State  ex.  inf.  Hadley  v.  Delmar  Jockey 
Club  (Mo.  Sup.)  185. 

Acts  1897.  p.  166,  repealing  Acts  1883,  p. 
114,  regulating  the  practice  of  dentistry,  held 
not  in  violation  of  Const,  art  4,  g  28,  requiring 
such  bills  to  have  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title.— -State  v.  Doer- 
ring  (Mo.  Sup.)  489. 

8   3.    Hepesl,  nupensloa,  czplratioa,  and 
revival. 

Acts  1873,  p.  100,  c  64  (Shannon's  Ctode,  gg 
4067,  6028),  held  not  to  impliedly  repeal  the 
provisions  of  the  Code  relating  to  the  adminis- 
tration of  insolvent  estates. — Key  v.  Harris 
(Tenn.)  235. 

8   4.     Comstraetlom  and  overatlon. 

*The  rule  relating  to  the  construction  of  a 
statute  adopted  from  another  state  held  sub- 
ject to  the  qualification  that  the  judicial  con- 
struction of  the  statute  by  the  state  of  its 
origin  does  not  contravene  the  policy  prevail- 
ing in  the  adopting  state. — Smith  v.  Dayton 
Coal   &   Iron   Co.    (Tenn.)    62. 

8  6.     Pleading  and  CTldenee. 

•Where  plaintifT  relies  for  his  cause  of  action 
on  the  law  of  another  state,  that  law  is  to  be 
pleaded  and  proven  as  a  fact. — ^Lee  v.  Missouri 
Pac  Ry.  Cio.  (Mo.  Sup.)  614. 


VnVlKD  STATES. 

CONSTITUTION. 
Art.  1,8  10 


STATUTES  AT  LARGE. 

1888,  Aug.  13.  ch.  866,  gg 
1,  2,  25  Stat.  434  [U.  S. 
Comp.  St  1901,  pp.  508, 
509] 832 

1898,  June  13,  ch.  448,  80 
Stat  452,  i  7  [U.  S. 
Comp.  St  1901,  p. 
2292.]   892 

COMPILED    STATUTES 
1901. 

Pages  608,  509 8.32 

Page   2292 892 

ARKANSAS. 

CONSTITUTION. 

Art  7,  5  23 1117 

Art  7,  g  33 867 

KIRBY'S    DIGEST. 

88  530,  531 522 

8  1487 8C7 

gg  1821-1824 776 

8  2106 530 


STATUTES  CONSTRUED. 

8  3095 251 

8  4487 768 

g  6137 406 

^„  gg  5140,  5141 405 

892  g  6321.. 26 

8  6773 864 

8  6804 531 

I  6863 768 

88  6976,  7024,  7083,  7085.. 1124 

SANDELL'S  &  HILL'S 

DIGEST. 

i  4191 1040 


LAWS. 

1891,  p.  213,  ch.  125 1120 

1899,  p.  117,  No.  66 1118 

1903,  p.  342 773 

KANSAS. 

GENERAL  STATUTES 

1901. 

88  4871,   4872 614 

KZiMTUCKT. 

CONSTITUTION. 

8    168 286 

88  180,  181 564 

g  196 339 


g437. 


CODE  1854. 


320 


CIVIL  CODE  OF  PRAC- 
TICE. 

8    6 6 

8   10 6,  968 

88  13,  14 908 

I    21 575 

8  24 964 

8  38 290 

8  51,  subsecs.  3,  4 306 

88  62,  05,  66 320 

f    72 281 

I  73    281,  937 

8    113 9(58 

g  125 290 

gg  215,258 ; 303 

8    341 1 

88  363,  304 908 

I    368 943 

8    452 949 

8  490 612 

g    606 2 


CRIMINAL  CODE  OF 
PRACTICE. 

37 r 

110 

122 

189 

225 

248 


.-■.'53 
936 
575 
5.-V2 
299 
292 


*  Point  annotated.    See  syllabna. 


Digitized  by 


Google 


1252 


82  SOUTHWESTERN  BEPORTEB. 


f  281 642 

i  340 975 

i  347 645 

STATUTES  1903. 

Ch.  122 13 

S   11 503,  959 

i    460 937 

i    470 968 

§§510,611 6 

§  633 298 

§  653 335 

I  654 335,  500 

i  655 335 

§    656 970 

f  664 298 

§    677 284 

I  780 200,  549,  937 

I  96i 975 

«  1096 297 

I  1304 588 

S   1407 924,  966 

i    1409 582 

(  1414 581 

§§  1484,  1577,  1583 981 

I    1596a 295 

2117 317 

g  2120,  2122,  2120 314 

2223a,  subsec.  11 675 

J  2258 1 

{  22{)2 049 

§  2r)08 562 

I  2510 572 

I  2557b 12 

§  2570 611 

§  2641 650 

S  3058,  subse<^  12 13 

18  3457,3458 810 

§§3490,3513 285 

§§3633,3034,3636,3637..  564 

i  3677 607 

8  3848 342 

§  4039 581,  582 

14335 944 

I  4443 081 

§4648 11 

I  4718 941 

§  4848 612 

LAWS. 

1894,  p.  212,  ch.  95.     Amend- 
ed by  Laws  1900,  p.  39,  ch. 

10 581 

1900,  p.  39,  ch.  10 581 

1004,  p.  92,  ch.32 550 


MISS01TBI. 

CONSTITUTION  1875. 

Art.  4,  §28 85,  489 

Art.  6,  §  6 lo3 

Art.  10,  §12 69 

Art.  12,  §  4 470 

GENERAL  STATUTES 

1865. 

Ch.  152 224 

REVISED   STATUTES 

1845. 

Ch.  34,  art.  1,  §  1 153 

REVISED   STATUTES 

1865. 

Ch.  62 153 

REVISED   STATUTES 
1879. 

Ch.     159.       Repealed     by 
Laws  1883,  p.  26 109 


REVISED   STATUTES 

1889. 

§2813 93 

REVISED   STATUTES 
1899. 

Page  2467,  §  14-. 191 

§§  105-107, 109,  111 600 

§188 170 

§388,  par.  3.; 105 

§  540 724 

f  548 614 

I  575 372 

§  626 898 

§  62!i 614 

§655 357 

§§057,650,672,676 83 

I  688 612 

I  813 883 

§805 83 

i  8m 706 

I  900 637 

§  907 482 

«  93;{ 898 

§  974 892 

§  1060 744 

§  1102 83 

"  1103 7.'')3 

1110 736 

1227 153 

I  1200 475 

§  12(kS 470 

I  1««)2 464 

§  16.J7 153 

§  1678 516 

1 1679 464,  516 

I  1844 501 

I  1847 632,  869 

§  1848  494 

i   1849 632 

§§2107,2109 878 

!2193 185 
2369 632,  603,  674 
2370 632 

§§2477,2479 869 

I  2535 674 

I  2376 649 

§  2597 684 

8  2610 869 

I  2(iS7 603 

§  2638 706 

§  2649 670 

I  2097 153 

I  2750 191 

§2709 484 

§  2873 148 

§  3029 136 

§  3054 1125 

l§  3286,  3287 480 

I  3435 138 

§  3304 368 

8§  3639,  3640 516 

§3649 153 

I  3607 497 

§  3916 1131 

§  4079 721 

{§4081,4082,4083 742 

f  4236 721 

§  4239 150 

§§  4276,  4277 133 

§§4343,  4344 183 

§  4596 637 

I  4(k)2 175 

I  4659 363 

§  5157.  Amended  by  Laws 

1901,  p.  52 69 

§§5795,5805 605 

I  6433 804 

I  7419 185 

88  8706,8767 170 

§  9303 872 

CITY  CHARTERS. 
Kansas,  p.  137,  art.  0 860 


IiAW& 

1850-51,    p.    403 l.'iS 

18iSO-61,  p.  448,<& 101 

1867,  p.  178,  §3 ISll 

1871-72,  p.  227 V& 

1883,  p.  ^ lfiS» 

Laws    1883,    p.    114.    Re- 
pealed by  Laws  1807,  p. 

166 4» 

1891,  p.  184,  §  1 133 

1893,  pp.  168,  169 4«<0 

1895,p.8,§40 185 

1807,  p.  166 4St 

1899,  p.  53,  §5 im 

1901,p.  52 * 

1901,  p.  156,  §  15 250 

1901,  pp.  207,  208,  §§  1.  4, 
5  4S4 


TKMMKSBEE. 

CONSTITUTION. 

Art.  1,  §  21 1114 

Art  2,  §29 2S!> 

SHANNON'S  CODE. 

§§  503,  1394 238 

§  1865 1114 

§    3935 763 

§§  4066,  4067.  4070,  4101, 

4102 735 

§§4503,4504 853 

§§  5010,  5040,  5042,  60G6, 

5070 1112 

§  5093 7<a 

§  5739 &45I 

I  5992 a« 

i  6028 23.-> 

i§  6041,  6050,  6033 2ra 

i§  6283,  6284,  6374 &i9 

6650 853 

LAWS. 

1870,  p.  115,  ch.  68 764 

1873,  p.  100,  ch.  64 235 

1875,  p.  51,  ch.  55 764 

1879,  p.  65,  §  40 764 

1881.  p.  238,  ch-  170,  J  8. .  62 

1901,  p.  248.  ch.  141 lOys 

1901.  p.  283,  ch.  156 lO!* 

1903,  p.  599,  ch.  257 238 

1003,  p.  576,  ch.  247.  J  6. .  521 

TEXAS. 

CONSTITUTION. 

Art.  1,  «  17 83« 

Art.  3,  §§56,  67 1083 

Art.  12,  §  6 986 

Art.  16,  §  20..  .415,  1083.  1066 

CODE  OF  CRIMINAL 
PROCEDURE. 

Art.  887 40 

Art.  1146 ♦807 

PENAL  CODE  1885. 

Art:  791 811 

Arte.  796,  707 S« 

Art.  856 806 

REVISED  STATUTES 
1895. 

Art.  219 10.-.2 

Art.  831a i 57 

Arts.  746,  746 10*6 

Art.  1194,  eta.  23,  25 58 

Art.  1341 49 

Art.  1379 796 

Art.  1383 815 

Arts.   1400-1402 255 
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Art.    1465 266,815 

Art.  14a3 815 

Art,  1579 1052 

Art.  1643 1040 

Art.  2284 1068 

Art.  3347 4:?3 

Arts.  4218f,  4218g 407 

Arts.  4492,  4493,  4519 30 

Art.  5273 820 

SATIiES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art.  1301 1067 

Arts.  1436,  1438 1039 


Arts.  2403-2405 1004 

Arts.  4218f,  4218J,  4218k...  451 
Art.  6060c 993 

LAWS. 

1852,  Feb.  16  Corpora- 
tions— Venue  58 

1870.  p.  40,  ch.  26 58 

1871,  p.  489,  ch.  272,  $ 

11 58 

1873;  p.  SIS,  ch.  108 58 

1888-®,  p.  100,  ch.  88 1014 

1893,  p.  47,  ch.  44 1014 


1899,  p.  113,  ch.  78 998 

1901.  p.  294,  ch.  125,  < 

3 1010 

1901,  p.  315,  ch.  136 993 

1905,  p.  91,  ch.  64 1089 

1905,  p.  159,  ch.  103 407 

1905,  p.  160,  ch.  103,  S  8. .  82 


VIBOINIA. 

CODE  1887. 


S  1296. 


839 


STENOGRAPHERS. 

In  proceedings  before  grand  jury,  see  "Grand 
Jury." 

STIPULATIONS. 

A  stipulation  of  counsel  heU  not  to  have  af- 
fected the  power  of  the  court  to  enter  a  judg- 
ment on  a  special  verdict  and  undisputed  facts 
not  in  conflict  therewith. — Pinto  v.  Rintleman 
(Tex.  Civ.  App.)  1003. 

STOCK, 

Corporate  stock,  see  "CoriMrations,"  S  1, 

STOLEN  GOODS. 

See  "Receiving  Stolen  Ooods." 

STREET  RAILROADS. 

Carriage  of  Passengers,  see  "Carriers." 
Instructions  in  general,  in  action  for  injuries  to 

nnimals  caused  by  operation  of,  see  "Trial," 

S§  9,.  11. 
Res   gestte  in   action   for  injuries   to  animals 

caused  by  operation  of,  see  "Evidence,"  $  2. 

I    1.    BeKolatioii  and  operation. 

In  an  action  against  a  street  railroad  com- 
pany for  the  killing  of  a  hog,  plaintiff  waa  not 
entitled  to  recover  in  the  absence  of  evidence 
that  the  hog  went  on  the  track  in  front  of  the 
motorman  in  time  for  him  to  have  stopped  the 
car  before  striking  it  had  he  seen  it  and  used  all 
the  means  in  his  power  to  .that  end, — Little 
Rock  Ry.  &  Electric  Co.  t.  Newman  (Ark.) 
864. 

Where,  in  an  action  against  a  street  railroad 
company  for  the  killing  of  a  bog,  it  appeared 
that  the  hog  was  outside  of  the  stock  limit,  it 
was  not  contributory  negligence  for  it  to  be  run- 
ning at  large. — Little  Rock  Ry.  &  Electric  Co. 
V.  Nevnnan    (Ark.)    864. 

Kirby's  Dig.  {  6773,  making  railroads  responsi- 
ble for  all  cuimages  to  property  caused  by  the 
running  of  trains,  is  not  applicable  to  street 
railroads. — Little  Rock  Ry.  &  Electric  Co.  v. 
Newman  (Ark.)  864. 

*PIaintiff  held  guilty  of  contributory  negli- 
gence in  failing  to  look  for  the  approach  of  a 
street  car,  by  which  he  was  struck,  which 
followed  closely  after  a  car  he  permitted  to 
pass,  before  stepping  on  the  track. — Moore  v. 
St.  Louis  Transit  Co.  (Mo.  Sup.)  390. 

In  an  action  for  injuries  to  a  pedestrian  by 
being  struck  b^  a  street  car,  evidence  held  to 
warrant  a  6nding  that  the  proximate  cause  of 
plaintiffs  injury  was  the  negligence  of  de- 
fendant's motorman,  and  not  plaintiff's  contribu- 
tory negligence  in  failing  to  observe  the  car. — 
Moore  v.  St  Louis  Transit  Co.  (Mo.  Sup.)  390. 


•Operation  of  a  street  car,  by  which  plaintiff 
was  struck  at  a  crossing,  at  a  speed  exceeding 
that  prescribed  by  a  speed  ordinance,  held  negli- 
gence perse. — Moore  v.  St  Louis  Transit  Co. 
(Mo.  Sup.)  890. 

In  an  action  for  injuries  to  plaintiff  while 
walking  across  street  railway  trackj  held  rhat 
plaintiff's  contributory  negligence  defeated  his 
right  to  recover. — Boring  v.  Metropolitan  St. 
Ry.  Co.  (Mo.  Sup.)  655. 

•Person  alighting  from  street  car  passing 
around  rear  end  of  car  and  struck  by  car  com- 
ing from  opposite  direction  held  guilty  of  con- 
tributory negligence. — Horftstein  v.  United  Rys. 
Co.  (Mo.  Sup.)  884. 

•It  is  negligence  per  se  to  run  a  street  car 
at  a  speed  prohibited  by  a  city  ordinance. — 
Heintz  v.  St  Louis  Transit  Co.  (Mo.  App.)  353. 

•Where  one  injured  by  being  struck  by  a 
street  car  saw  the  car  approaching,  the  failure 
of  the  motorman  to  ring  the  bell  afforded  no 
fcround  of  complaint— Heintz  v.  St  Louis 
Transit  <3o.  (Mo.  App.)  353. 

•In  an  action  for  injuries  to  plaintiff  by  his 
vehicle  being  struck  by  a  street  car,  plaintiff 
held  guilty  of  contributory  negligence  in  failing 
to  wait  a  sufficient  length  of  time  for  a  car, 
which  he  permitted  to  pass  in  front  of  him,  to 
pet  out  of  nis  line  of  vision  of  cars  approaching 
from  the  opposite  direction. — Rodgers  v.  St. 
Louis  Transit  Co.  (Mo.  App.)  1154. 

•Wher»  a  motorman  by  the  exercise  of  rea- 
sonable care,  if  he  had  been  keeping  a  vigilant 
watch  and  had  taken  steps  to  cheek  the  speed  of 
his  car  on  the  first  appearance  of  danger,  could 
have  avoided  collision  with  plaintiff's  wagon, 
plaintiff  was  entitled  to  recover,  notwithstanding 
his  own  contributory  negligence. — Rodgers  v. 
St.  Louis  Transit  Co.  (Mo.  App.)  1154. 

§   2.    —  Aetlons  for  injvrle*. 

•In  an  action  against  a  street  railroad  com- 
pany for  the  killing  of  a  hog,  the  burden  is  on 
plaintiff  to  show  that  the  hog  was  killed  through 
the  negligence  of  defendant — Little  Rock  Ry, 
&  Electric  Co.  v.  Newman  (Ark.)  864. 

In  an  action  against  a  street  railway  for  the 
killing  of  a  hog,  a  requested  instruction  held 
properly  refused. — Little  Rock  Ry.  &  Electric 
Co.  V.  Newman  (Ark.)  864. 

In  an  action  for  the  death  of  a  child  by  the 
operation  of  a  street  railroad,  whether  the  ac- 
cident resulting  in  the  death  was  inevitable  held 
question  for  jury. — Koenig  v.  Union  Depot 
Ry.  (3o.  (Mo.  Sup.)  497. 

•In  an  action  for  death  of  a  child  by  the 
operation  of  a  street  railroad,  whether  defend- 
ant was  negligent  held  question  for  jurv, — 
Koenig  t.  Union  Depot  Ry.  Co.  (Mo.  Sup.)  497. 

•In  an  action  for  injuries  to  a  driver  while 
attempting  to  cross  a  track  in  front  of  a 
street  car,  held,  that  the  question  of  contribu- 


*  Point  annotated.    See  ■yllabns. 
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tory  negligence  was  for  the  jury. — Heintz  y. 
St  Louis  Transit  Co.  (Mo.  App.)  353. 

In  an  action  for  injuries  in  a  collision  be- 
tween a  street  car  and  plaintiFs  wagon,  evi- 
dence held  to  justify  an  inference  tliat,  liad  the 
motorman  exercised  ordinary  care  when  he  first 
saw  plaintiff's  horse  on  the  track,  he  could  have 
stopped  the  car  in  ample  time  to  have  avoided 
the  collision. — Rodgers  v.  St  Louis  Transit  Co. 
(Mo.  App.)  1154. 

STREETS. 

See  "Highways";  "Municipal  Ciorporations,"  SI 
4,  7,  8. 

SUBLETTING. 

See  "Jjandlord  and  Tenant,"  i  8. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 
S  1* 

SUBROGATION. 

One  furnishing  money  for  the  payment  of 
debts  assumed  by  a  grantee  held  not  entitled 
to  be  subrogated  to  the  lien  of  the  debts  as- 
sumed.— Collings  v.  Ceilings  (Ky.)  577. 

A  mortgagee  in  a  mortgage  executed  by  a 
curator  on  the  land  of  his  wards  for  the  purpose 
of  .securing  money  to  satisfy  a  pre-existing 
mortgage  held  not  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee  in  the  mortgage 
so  satisfied. — Capen  v.  Garrison  (Mo.  Sup.)  368. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"   S  1. 


SURRENDER. 

Of  insurance  policy,  see  "Insurance,"  |  & 

SURVEYS. 

Establishment  of  boundaries,  see  "Bonndaries," 

SUSPENSION. 

Of  attorney,  see  "Attorney  and  Client"  I  1. 

SWAMP  LANDS. 

See  "Public  Lands,"  {  2. 


SWiNL 


See  "Animals." 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant"  i  6. 


See  "Process." 


SUMMONS. 


SUNDAY. 


Former  jeopardy  in  prosecution .  for  violation 
of  Sunday  law,  see  "Criminal  !Law,"  S  5- 

*The  Sunday  law  is  not  violative  of  Const 
art.  16,  §  20,  known  as  the  local  option  section 
of  the  Constitution. — Bennett  v.  State  (Tex. 
Cr.  App.)  415. 

The  Sunday  law  ia  not  suspended  as  to  a 
licensed  liquor  dealer  by  reason  of  his  license. 
—Bennett  v.  State  (Tex.  Cr.  App.)  415. 

SUPREME  COURTS. 

See  "Courts,"  §|  2,  4. 

SURCHARGE. 

Of  partnership  account  see  "Partnership,"  {  4. 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  §  2. 


*  Point  annotated.    See  syllabus. 


TAXATION. 

See  "Internal  Revenue." 

Conclusiveness  of  judgment  canceling  tax  bills, 

see   "Judgment"  I  6. 
Conclusiveness  of  judgment  foreclosing  tax  lien. 

see  "Judgment"  8  6.  "«         u«i. 

Municipal  regulations  as  to  license  taxes,  see 

Municipal  Corporations,"  S  3. 
Payment  of  taxes  to  sustain  adverse  possession, 

see  "Adverse  Possession,"  (  1. 
Purchase  of  tax  title  by  tenant  see  "Landlord 

and  Tenant"  §  2. 
Recovering   deposit    to    guarantee   payment   of 

taxes    in    action    for    money    received,    see 

"Money  Received." 
Tax  deed  as  color  of  title,  see  "Adverse  Posses- 
sion," §  1. 

Zocal  or  special  taxes. 

See  "Municipal   Corporations,"  {  9:    "Schools 

and  School  Districts,"  §  1. 
Assessments   for   municipal   imnrovements,   see 

"Municipal  Corporations,"  g  5. 

Occupation  cr  privilege  taxes. 
See  "Intoxicating  Liquors,"  §  3. 

{    1.    Nature    and    extent    of    power    la 
general. 

Under  Shannon's  Code,  |{  503,  1394,  6011, 
6050,  6053,  defining  the  purposes  for  which  a 
county  may  levy  special  taxes,  a  county  has 
no  power  to  levy  a  special  tax  to  defray  ex- 
penses incurred  in-  suppressing  an  epidemic  of 
smallpox,  or  to  repay  a  loan. — Southern  Ry. 
Go.  V.  Hamblen  County  (Tenn.)  238. 

i  2.     Liability  of  persons  and  property. 

Lands  purchased  by  a  levee  district  at  a  sale 
for  unpaid  levee  taxes  continue  subject  to  tax- 
ation after  their  acquisition  by  the  district. — 
Bonner  v.  Board  of  Directors  of  St  Francis 
Levee  Dist.  (Ark.)  1124. 

Acts  1894,  p.  212,  c.  95,  as  amended  by  Acts 
1900,  p.  39,  c.  10,  relative  to  the  taxation  of 
personal  property,  was  repealed  by  the  geueraJ 
revenue  law  of  March  29,  1902,  incorporates! 
in  Ky.  St  1903,  p.  1414,  regulating  in  a 
general  way  the  whole  subject  of  revenue  and 
taxation. — Callahan  v.  Singer  Mfg.  Co.  (Ky.) 
ool. 

•Under  Ky.  St  1903,  §  4039,  notes  and  mon- 
gages  kept  outside  of  the  state  covering  prop- 
erty in  the  state  held  not  subject  to  taxation 
in  the  county  where  the  mortgaged  property  is 
located. — Callahan  v.  Singer  Mfg.  Oj.  (Ky.)  581. 

8   3.    Iie^y  and  assessment. 

Ky.  St  1903,  S  1409,  subsea  14,  and  section 
4030,  in  relation  to  listing  trees  for  the   pur- 
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poses  of  taxation,  held  to  apply  only  to  trees 
which  are  branded. — Callahan  v.  Dean  Tie  Co. 
(Ky.)    582. 

•Under  Const,  art  2,  }  29,  Laws  1903,  p. 
599,  c.  257,  and  Shannon's  Code,  §§  503,  1394, 
5992,  6041,  6050,  6053,  a  levy  of  a  special  tax 
without  stating  its  purpose  held  void. — Southern 
Ry.   Co.   V.   Hamblen   County   (Tenn.)   238. 

A  report  of  the  chairman  of  a  county  court 
heU  insufBcient  to  show  the  purpose  for  which 
a  special  tax  was  levied. — Southern  By.  Co.  v. 
Hamblen  County  (Tenn.)  238. 

%  4.  GoTleeiion  and  enf oieement 
•calnst  persons  or  porsonsl  prop- 
ertT. 

In  an  action  by  a  taxpayer  to  restrain  the 
collection  of  a  tax  held  proper  to  ignore  state- 
ments in  a  reply  referring  to  matters  not  refer- 
red to  in  the  petition.— Cari)enter  ▼.  Lambert 
(Ky.)  607. 

f  6.  Sale  of  land  for  nonpayment  of 
tax. 

*A  tax  sale  of  land  made  for  an  excessive 
amount  is  void. — Dickinson  ▼.  Arkansas  City 
Imp.  Co.  (Ark.)  21. 

A  tax  sale  of  land  for  the  whole  of  the  taxes 
assessed  when  part  of  the  taxes  thereon  have 
been  paid  is  void. — Dickinson  v.  Arkansas  City 
Imp.  Co.  (Ark.)  21. 

Under  Kirby's  Die.  §S  6976,  7024,  7088. 
7085,  a  sale  of  part  of  a  tract  of  landa  assessed 
as  a  whole  is  void. — ^Bonner  v.  Board  of  Di- 
rectors of  St.  Francis  Levee  Dist  (Ark.)  1124. 

*A  tax  judgment  cannot  be  collaterally  at- 
tacked by  one  who  was  a  defendant  and  who 
was   properly   served   either   personally    or   by 

£ublication. — Evarts    v.   Missouri    Lumber    & 
lining  Co.  (Mo.  Sup.)  372. 

An  order  for  publication  of  process  directed 
to  a  nonresident  owner  of  land  sought  to  be 
sold  for  taxes  in  the  name  of  "H.  E.  Everts" 
held  insufficient  to  devest  title  from  the  owner, 
whose  name  was  "Henry  B,  Evarts." — Evarts 
T.  Missouri  Lumber  &  Mining  Co.  (Mo.  Sup.) 
372. 

Under  Rev.  St.  1899.  {{  575,  9303,  an  un- 
verified petition  in  a  back  tax  suit,  alleging 
that  defendant  was  a  nonresident,  held  sufficient 
to  sustain  an  order  for  the  publication  of 
process. — Evarts  v.  Missouri  Lumber  &  Min- 
ing Co.  (Mo.  Sup.)  372. 

In  a  suit  under  the  delinquent  tax  act,  all 
parties  claiming  any  interest  in  the  property 
must  be  made  parties  and  be  served  with  cita- 
tion.—Ball  V.  (JarroU  (Tex.  Civ.  App.)  1023. 

I  6.     Tax  titles. 

*A  tax  sale  and  deed  held  void  because  of 
imperfect  and  uncertain  description  of  property 
sold. — Dickinson  v.  Arkansas  City  Imp.  Co. 
(Ark.)   21. 

•Where  a  tax  deed  regular  on  its  face  is  in- 
troduced in  evidence,  it  cnrrips  a  presumption 
that  no  essential  to  its  validity  was  omitted. — 
Hughes  V.  Owens  (Ky.)  595. 

Fraud  of  a  back  tax  attorney  in  bringing  suit 
for  taxes  after  he  knew  the  taxes  were  paid 
held  not  available  for  the  purpose  of  vacating 
the  title  of  a  bona  fide  purchaser  of  the  land 
sold  under  the  tax  judgment. — Evarta  v.  Mis- 
souri Lumber  &  Mining  Co.  (Mo.  Sup.)  372. 

A  purchaser  at  a  tax  sale  under  a  tax 
judgment  against  the  record  owner  acqdires 
title  as  against  the  holder  of  an  unrecorded 


deed    from   tSe   apparent   owner. — Evarts    ▼. 
Missouri  Lumber  &  Mining  Co.  (Mo.  Sup.)  372. 

Payment  of  taxes  before  suit,  before  judg- 
ment, or  before  sale,  held  not  to  defeat  the 
title  of  the  purchaser  of  land  sold  under  a 
tax  judgment — Evarts  v.  Missouri  Lumber  & 
Mining  Co.  (Mo.  Sup.)  372. 

The  fact  that  a  deed  at  a  delinquent  tax 
sale  only  purported  to  convey  the  interest  of 
an  owner  named  and  his  unknown  heirs  held 
not  to  affect  the  claim  of  the  purchaser  under 
the  unknown  owners,  made  parties. — ^Ball  v. 
Carroll  (Tex.  Civ»  Anp.)  1023. 

A  judgment  in  a  suit  to  foreclose  a  delinquent 
tax  lien  held  a  judgment  against  all  of  the 
parties  to  the  suit — -Ball  v.  Carroll  (Tex.  Oiv. 
App.)  1023. 

TAXATION  OF  COSTS. 

See  "Costs,"  {  2. 

TEACHERS. 

See  "Schools  and  School  Districts,"  S  1. 

TELEGRAPHS  AND  TELEPHONES. 

Identity  of  person  at  telephone  as  question  for 

jury,   see  "Trial,"   $  5. 
Liability  of  telegraph  company  for  injuries  from 

electricity,  see  "Electricity. 
Liability  over  of  telegraph  company  to  railroad 

company  for  negligence  causmg  injuries,  see 

"Indemnity." 

i    1.    Regulation  and  operation. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  a  requested 
instruction  held  properly  refused  because  mis- 
leading.— Western  Union  Telegraph  Co.  v.  Ford 
(Ark.)  528. 

Evidence  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message  held 
to  support  a  finding  of  actionable  negligence  on 
the  company's  part — Western  Union  Telegraph 
Co.  V.  Ford  (Ark.)  528. 

The  statute  authorizing  a  recovery  for  mental 
anguish  for  failure  to  deliver  a  telegraphic  mes- 
sage held  to  authorize  a  recovery  for  mental 
anguish,  where  the  negligence  occurred  and  the 
injury  was  sustained  in  the  state. — Western 
Union  Telegraph  Co.  v.  Ford  (Ark.)  528. 

A  rule  of  a  telegraph  company  fixing  the 
office  hours  on  holidays  held  reasonable. — West- 
ern Union  Telegraph  Co.  t.  Ford  (Ark.)  528. 

•In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  a  finding  of 
negligence  on  the  part  of  the  sender  in  failing 
to  give  a  specific  address  of  the  sendee  does 
not  excuse  the  company  from  a  negligent  failure 
to  deliver. — Western  Union  Telegraph  (Jo.  v. 
Ford  (Ark.)  528. 

•A  mesaage  held  to  inform  the  telegraph  com- 
pany of  the  importance  of  a  prompt  delivery, 
rendering  it  liable  for  delay. — Western  Union 
Telegraph  Co.  v.  Bell  (Tex.   Civ.  App.)   1036. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message  announcing;  the 
death  of  a  brother  of  the  wife  of  plaintiff,  a 
certain  fact  held  required  to  be  proved  in  or- 
der to  obtain  a  judgment. — Western  Union  Tel- 
egraph Co.  V.  Bell  (Tex.  Civ.  App.)  1036. 

A  petition  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message  held 
insufficient  for  failing  to  contain  a  certain  al- 
legation.—Western  Union  Telegraph  Co,  v. 
Bell  (Tex.  Civ.  App.)  1038. 


*  Point  annotated.    See  syllabn*. 
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TENDER. 

As  condition  precedent  to  action  for  breach  of 
contract  of  sale,  see  "Sales,"  §  6. 

Necessity  of  tender  back  of  consideration  of  re- 
lease, to  procure  its  cancellation,  see  "Re- 
lease," 8  1. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  (  8. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  {  L 

THEFT. 


See  "Larceny." 


THREATS. 


Hridence  of  in  prosecutions  for  homicide,  see 
"Homicide,"  t  6. 

TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  (  5. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

Auction  as  to  time  of  commtsston  of  offense 
in  indictment  or  information,  see  "Indictment 
and  Information,"  §  3. 

Vw  payment  of  interest,  see  "Interest,"  {  1. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 

Of  municipal  ordinances,  see  "Municipal  Cor- 
porations," I  3. 

Of  statutes,  see  "Statutes,"  f  2. 

Removal  of  cloud,  see  "Quieting  Title.'' 

Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  §  4. 

Sufficiency  of  title  of  vendor  of  land  to  au- 
thorize specific  performance,  see  "Specific 
Performance,"  S  1. 

Tax  titles,  see  "Taxation,"  §  6. 

Title  of  lessor,  see  "Landlord  and  Tenant,"  $  2. 

Particular  matten  affecting  title. 
See  "Dedication,"  §  2 ;   "Sales,"  i§  4,  7. 

Particular  species  of  propertu  or  rights. 
Office,  see  "Officers,"  S  2. 
Title  necessary  to  maintain  particular  actions. 
See  "Ejectment,"  {  1 ;    "Partition,"  S  1. 
On  bill  or  note,  see  "Bills  and  Notes,"  S  3. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Roads." 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
•nd  Servant,''^  i  2. 


TORTS. 

Causing  death,  see  "Death,"  |  1. 

Effect  of  release  of  one  of  joint  wrongdoers,  see 

"Release,"  S  2. 
Liability  of  purchaser  of  railroad  for  torts  of 

grantor,  see  "Railroads,"  f  3. 
Measure  of  damages,  see  "Damages,"  |  3. 

By  particular  dasaes  of  parties. 

See  "Municipal   Corporations,"  S  & 
£bploy6s,  see  "Master  and  Servant,"  {  12. 
Officer  or  agent  of  bank,  see  "Banks  and  Bank- 
ing," I  1. 

Particular  remedies /or  torts. 

See  "Trespass,"  i  1;  "Trover  and  Conver- 
sion," {  1. 

Particular  tort*. 

See  "Assault  and  Battery,"  {  1 ;  "Conspiracy," 
{  1;  "Forcible  Entry  and  Detainer,"  S  1: 
"Fraud";  "Libel  and  Slander";  "Maliciooa 
Prosecution" ;  "Negligence" ;  "Nuisance" ; 
"Trespass" ;    "Trover  and  Conversion." 

Civil  damages  from  sale  of  liquors,  see  "In- 
toxicating Liquors,"  {  0. 

TOWNS. 

See  "Counties":  "Municipal  Corporations"; 
"Schools  and  School  Districts,"  S  1. 


TRANSCRIPTS. 

Of  record  for  purpose  of  review, 
nal  Law,"  {  &. 


"Orimi- 


TRANSFERS. 

See  "Assignments." 

Power  of  building  and  loan  associations  as  to 
transfer  of   loans,   see  "Building  and  Loan 

Associations." 

TREES. 

See  "Logs  and  Logging." 
Taxation  of,  see  "Taxation,"  {  3. 

TRESPASS. 

By   animals,  see  "Animals." 

Care  required  as  to  trespasser,  see  "Negli- 
gence," §  1. 

Counterclaim  for  in  action  for  replevin  of  ani- 
mals, see  "Replevin,"  §  1. 

Ejection  of  trespasser,  see  "Carriers,"  (  9. 

Injuries  to  trespassers,  see  "Railroads,"  {{  6.  & 

Real  party  in  interest  in  action  to  restrain, 
see  "Action,"  §  1. 

Reply  in  action  for,  see  "Pleading,"  §  S. 

Restraining  trespass  to  real  property,  see  "In- 
junction,   8  2. 

To  the  person,  see  "Assault  and  Battery,"  {  1. 

t   1.    Aetlons. 

In  trespass  against  a  railroad  company  for 
damages  to  plaintiff's  land  by  defendant's  a«reiit 
in  constructing  the  road,  it  was  error  to  admit 
evidence  of  liability  of  the  company  under  a 
contract  right  to  replace  the  fences  in  lime  to 
protect  the  crops. — St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  Gillihan  (Ark.)  793. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

Adverse  possession  as  a  detenae^  Me  "Adveiaa 
Possession,"  §$  1,  & 


*  Point  annotated.    See  syllabna. 
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By  amignee  of  vendor's  lien  note,  8ee  "Vendor 

and  Purchaser,"  {  6. 
Competency  of  jurors,  see  "Jury,"  g  3. 
Documentary  evidence,  see  "Evidence,"  §  7. 
Examination  of  witness,  see  "Witnesses,"  {  1. 
Expert  testimony,  see  "Evidence,"  i  9. 
Reception  of  evidence  in,  see  "Trktl,"  {  3. 
To  establisli  boundary,  see  "Boundaries,"  f  2. 
To  public  lands,  see  "Public  Lands,"  {  3. 

f    1.    Rl^ht  of  action  and  defenses. 

One  claiming  land  under  a  purchaser  at  a 
sale  of  the  foreclosure  of  the  vendor's  lien  held 
not  required  to  pay  the  purchase  price  in  order 
to  recover  the  land  in  trespass  to  try  title. — 
Club  Land  &  Cattle  Co.  ▼.  Wall  (Tez.  Sup.) 
984. 

g    2.    ProooedlnKS. 

In  action  of  trespass  to  try  title  it  was 
proper  to  show  defendant's  possession,  claim  of 
ownership,  and  ouster  by  writ  of  sequestration. 
— Latta  v.  Wiley  (Tex.  Civ.  App.)  4S3. 

In  trespass  to  try  title  to  certain  school  land, 
evidence  held  admissible  on  the  issue  of  the 
good  foith  of  defendant's  alleged  prior  settle- 
ment— Jonas  v.  Wright  (Tex.  Civ.  App.)  1010. 

One  claiming  land  under  vendee  who  had  not 
paid  porchase-money  notes  and  had  abandoned 
the  land  held  not  entitled  to  a  presumption  that 
the  note  was  barred  by  limitations. — Staley  v. 
Stone  (Tex.  Civ.  App.)  1017. 

In  trespass  to  try  title,  certain  evidence  held 
collateral  to  the  issue  and  inadmissible. — Staley 
▼.  Stone  (Tex.  Civ.  App.)  1017. 

In  trespass  to  try  title,  certain  charge  AeW 
within  the  issues,  and  not  reversible  error. — 
Staley  v.  Stone  (Tex.  Civ.  App.)  1017. 

In  trespass  to  try  title,  certain  charge  held 
proper,  although  the  facts  stated  therein  were 
not  specifically  pleaded. — Staley  v.  Stone  (Tex. 
Civ.  App.)  1017. 

In  trespass  to  try  title,  certain  charge  held 
not  on  the  weight  of  the  evidence. — Staley  v. 
Stone  (Tex.  Civ.  App.)  1017. 

A  plaintiff  in  trespass  to  try  title  held  re- 
quired to  show  that  the  land  in  controversy 
was  not  included  in  a  deed  to  his  grantor,  as 
having  been  previously  disposed  of. — Ball  v. 
Carroll  (Tex.  Civ.  App.)  1023. 

A  plaintiff  in  trespass  to  try  title  held  not 
to  have  shown  title  to  the  land  in  controversy 
sufficient  to  warrant  a  judgment  in  his  favor. — 
Ball  V.  Carroll  (Tex.  Civ.  App.)  1023.     . 

*In  trespass  to  try  title,  lease  held  admissible 
to  prove  that  defendants  were  tenants  under 
plaintiff. — Camp  v.  League  (Tex.  Civ.  App.) 
10(52. 

I   3.    Damage*,  use  and  oconpatlon,  int- 
proTementa,  and  taxes. 

One  wno  acquires  land  with  the  hope  that  he 
may  perfect  title  by  the  statute  of  limitations 
does  not  act  in  such  good  faith  as  to  entitle 
him  to  reimbursement  for  improvements  made 
by  him.— Staley  v.  Stone  (Tex.  Civ.  App.)  1017. 

TRIAL 

See  "New  Trial";,  "Witnesses." 

Harmless  error  in  rulings,  see  "Appeal  and  Er- 
ror," §§  16,  18. 

Instructions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  {  2. 

Instructions  as  to  release,  see  "Release,"  J  3. 

Instructions  in  actions  to  establish  boundaries, 
see  "Boundaries,"  g  2. 

Objections  at  trial  for  parpose  of  review,  see 
"Appeal  and  Error,"  g  6. 

Questions  for  jury  as  to  construction  and 
operation  of  contract,  see  "0>ntract8,"  g  2. 


Questions  for  jury  as  to  performance  or  breach 
of  contract,  see   "Contracts,"  §  4. 

Questions  for  jury  in  boundary  suits,  see. 
"Boundaries,"   g   2. 

Review  of  proceedings  in  criminal  prosecutions, 
see  "Criminal  Law,"  g  27. 

Trial  of  right  to  pn^perl^  levied  on,  see  "At- 
tachment," g  4. 

Trespass  to  try  title  to  will  property,  see 
"Trespass  to  Try  TiUe." 

Proceedings  incident  to  MaU, 
See  "Continuance." 
Elntry   of  judgment  after   trial   of  issues,   see 

"Judgment,"'^  g  1. 
Place  of  trial,  see  "Venue,"  g  1. 
Right  to  trial  by  jury,  see  "Jury,"  g  1. 
Summoning  and  impaneling  jury,  see  "Jury," 

g  2. 

Trial  of  actiont  iy  or  against  particular  classes 
of  parties. 

See  "Attorney  and  Client,"  g  2;  "Brokers," 
g  2;  "Orners,"  gg  2,  S,  7-10;  "Master  and 
Servant,"  gg  10-12;  "Municipal  Corpora- 
tions," g  8;    "Railroads,"  gg  6-9. 

Mortgagors  and  mortgagees,  see  "Chattel  Mort- 
gages." g  2. 

Water  company,  see  "Waters  and  Water  Cour- 
ses," g  3. 

Trial  of  particular  cMl  actioTU  or  proceedings. 

See  "Ejectment,"  g  3;  "Fraud,"  g  2;  "Mali- 
cious Prosecution,"  g  2;  "Negligence,"  g  4; 
"Nuisance,"  g  1 ;  "Replevin,''^  f  3 ;  "Tres- 
pass to  Try  Title,"  g  2. 

For  breach  of  contract,  see  "Contracts,"  g  B. 

For  breach  of  pasturage  contract,  see  "Ani- 
mals." 

For  broker's  compensation,  see  "Brokers,"  g  2. 

For  damages,  see  "Damages,"  g  5. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  g§  7,  & 

For  death  of  servant,  see  "Master  and  Serv- 
ant" g  11. 

For  delay  in  transportation  and  delivery  of 
goods,  see  "Carriers,"  g  2. 

For  injuries  caused  by  operation  of  railroads, 
see- "Railroads,"  g  a 

For  injuries  from  insufficient  water  supply,  see 
"Waters  and  Water  Courses,"  g  3. 

For  injuries  to  animals  caused  by  operation  of 
railroads,  see  "Railroads,"  g  9. 

For  injury  to  live  stock  in  transit,  see  "Car- 
riers," gg  2,  3. 

For  negligence  in  transmission  or  delivery  of 
message,  see  "Telegraphs  and  Telephones," 
g  1. 

For  personal  injuries,  see  "Carriers,"  gg  7-9; 
"Master  and  Servant"  gg  10-12;  "Munici- 
pal Corporations,"  g  8 ;  "Railroads,"  gg  6,  7 ; 
"Street  Railroads,"  g  2. 

For  possession  of  mortgaged  property,  see 
"Chattel  Mortgages,"  g  2. 

For  price  of  goods,  see  "Sales,"  g  6. 

For  services,  see  "Work  and  Labor." 

On  award  of  arbitrators,  see  "Arbitration  and 
Award,"  g  2. 

On  insurance  policy,  see  "Insurance."  g  16. 

On  liquor  dealer's  bond,  see  "Xntozicating  Liq- 
uors," g  3. 

To  establish  boundary,  see  "Boundaries,"  g  2. 

Trial  of  criminal  prosecutions. 

See  "Assault  and  Battery,"  g  1:  "Bribery"; 
"Burglary,"  g  1;  "Criminal  Law,"  gg  18, 
17-2o;    "Homicide,"  g  9;    "Larceny,"  g  2. 

For  keeping  disorderly  house,  see  "Disorderly 
House." 

For  obstructing  road,  see  "Highways,"  g  2. 

For  offense  against  liquor  laws,  see  "Intoxica- 
ting Liquors,"  g  7. 


'Point  annotated.    See  syllabna. 
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i    1.    Notloe    ot    trial    and    prellmlnsrj 
proeeediscs. 

•  'In  an  ordinary  action  properly  commenced 
as  such,  a  purely  equitable  defense  must  be 
tried  by  the  court  and  disposed  of  before  a 
judgment  can  be  rendered.— -DaviB  v.  Ferguson 
(Ky.)  968. 

I  2.     Doekets,  Usta,  and  calendars. 

*The  pleadings  in  an  action  of  ejectment  held 
to  justify  the  transfer  of  the  case  to  the  equity 
docket,  under  Civ.  Code  Prac.  {  6,  subsec.  1  and 
section  10,  subsec.  4. — Hunt  v.  Nance  (Ky.)  8. 

Civ.  Code  Prac.  §  14,  when  read  in  connec- 
tion with  sections  13,  113,  363,  364,  held  not 
to  deny  a  defendant  the  right  to  plead  an  equit- 
able defense,  though  unable  to  give  bond  for 
the  performance  of  an  adverse  judgment. — 
Davis  V.  Ferguson  (Ky.)  968. 

Where,  in  an  ordinary  action,  the  equitable 
defense  is  of  a  character  embraced  within  Civ. 
Code  Prac.  i  10,  subsec.  4,  as  amended  in 
1890,  the  trial  court  has  discretion  whether  it 
will  transfer  the  action  to  the  equity  docket 
without  the  execution  of  the  bond  required  by 
section  14. — Davis  v.  Ferguson  (Ky.)  968. 

Under  Civ.  C!ode  Prac.  §  10,  subsec.  4,  as 
amended  in  1890,  the  refusal  to  transfer  a 
cause  to  Uie  e9ui<7  docket  unless  the  bond  re- 
quired by  section  14  was  given  held  an  abuse 
of  the  court's  discretion. — Davia  ▼.  Ferguson 
(Ky.)  968. 

{   3.    Receptloii  of  eTideaee. 

A  party  objecting  to  certain  evidence  held 
not  required,  after  the  inadmissibilty  of  the  evi- 
dence became  apparent,  to  renew  the  objection 
by  motion  to  strike  out — Root  v.  Kansas  City 
Southern  Ry.  Co.  (Mo.  Sup.)  621. 

Under  Rev.  St  1899,  §  933,  proof  of  execu- 
tion of  deed  need  not  be  made  before  admission 
of  certified  copy  in  evidence. — Ming  v.  Olster 
(Mo.  Sup.)  898. 

Certified  copy  of  deed  held  properly  admitted 
in  evidence  without  first  admitting  evidence  of 
opposite  party  that  deed  was  a  forgery. — Ming 
V.  Olster  (Mo.  Sup.)  808. 

*In  trespass  to  try  title  to  certain  land,  it. was 
no  abuse  of  discretion  for  the  court  to  permit 
the  introduction  of  certain  evidence  by  plaintiff 
after  defendant  had  closed  her  case. — Jones  v. 
Wright  (Tex.  Civ.  App.)  1010. 

*In  trespass  to  try  title,  evidence  of  state- 
ments by  defendant,  who  afterwards  testified, 
held  properly  confined  to  question  of  good  faith. 
—Camp  V.  League  (Tex.  Cfiv.  App.)  1002. 

*The  refusal  of  the  court  to  allow  parties  to 
introduce  matters  which  were  already  in  evi- 
dence was  proper. — Camp  v.  League  (Tex.  Civ. 
App.)  1062. 

(  4.     Ararnmenta  and  oondnot  of  oonnseL 

In  an  action  against  a  railroad  company  for 
personal  injuries,  error,  if  any.  In  permitting 
certain  argument  by  plaintiff's  counsel,  held 
not  cause  for  reversal. — Louisville,  H.  &  St.  L. 
R.  Ck).  V.  Sander's  Adm'r  (Ky.)  937. 

•Improper  statements  of  counsel  held  not  re- 
versible error  in  the  absence  of  a  special  request 
for  an  instruction  that  the  statement  was  not 
proper  for  the  consideration  of  the  jury. — Jones 
V.  Wright  (Tex.  Civ.  App.)  1010. 

•Argument  of  counsel  in  an  action  against  a 
railroad  company  for  injuries  at  a  crossing  held 
reversible  error. — Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Washington  (Tex.  Civ.  App.)  1054. 

•In  an  action  for  personal  injuries  caused  by 
frightening  of  team  by  locomotive,  held  error  to 
permit  counsel  to  make  statement  in  argument 
contrary  to  admission  made  to  prevent  continu- 


ance.— St  Louis  Southwestern  Ry.  Co.  of  Texas 
r.  Hall  (Tex.  Civ.  App.)  1079. 

i  S.     Taklnc  oase  or  qneatloa  from  Jvy* 

•If  there  is  evidence  tending  to  establish  a 
matter  in  issue,  the  court  should  not  grant 
peremptory  instruction. — Snydor  t.  Arnold  (Ky.> 

•A  demiirrer  to  the  evidence  admits  every 
fact  which  the  jurors  might  infer  if  the  evi- 
dence was  submitted  to  them. — Moore  v.  St. 
Louis  Transit  Co.  (Mo.  Sup.)  390. 

•On  demurrer  to  plaintiff's  evidence,  such  evi- 
dence must  be  taken  as  absolutely  true,  and 
every  reasonable  inference  therefrom  be  drawn 
in  plaintiff's  favor. — Robertson  v.  George  A. 
Fuller  Const  Co.   (Mo.  App.)   130. 

Under  the  evidence  held  that  defendant's  re- 
quest for  the  direction  of  a  verdict  at  the  close 
of  all  the  evidence  should  have  been  granted. — 
Dow  V.  Kansas  City  Southern  Ry.  0>.  (Mo. 
App.)  744. 

•Where  plaintifTs  evidence  made  out  def<*nd- 
ant's  case,  a  verdict  for  him  should  have  been 
directed  on  request  at  the  close  of  plaintiff's 
case. — Dow  v.  Kansas  City  Southern  Ry.  Co. 
(Mo.   Aw.)  744. 

•Where  letters  which  passed  between  the 
parties  did  not  amount  to  a  compact,  the  in- 
ference to  be  drawn  therefrom  was  for  the  jury, 
and  not  for  the  court— Carp  v.  Queen  Ins.  Go. 
(Mo.  App.)  1137. 

Where  defendant  relied  solely  on  a  plea  in 
bar  of  res  judicata,  which  it  failed  to  sustain, 
plaintiff  was  entitled  to  a  direct  verdict.— Stone 
V.  Grand  Lodge  A.  O.  U.  W.  (Mo.  App.)  1143. 

•The  court,  in  a  case  of  conflicting  testimony 
depending  on  the  credibility  of  witnesses,  held 
required  to  submit  it  to  the  jury. — Kinney  v. 
Ya2oo  &  M.  V.  R.  Co.  (Tenn.)  1116. 

The  question  of  the  identity  of  the  person 
telephoning  to  a  witness  testifying  to  a  tele- 
phone communication  held  for  the  jury. — Ameri- 
can Nat  Bank  v.  First  Nat  Bank  (Tex.  Civ. 
App.)  439. 

i   6.    tnstmotlons   to   Jnry— Provlnee   of 
oonrt  and  Jury  In  saneral. 

In  an  action  for  fraud,  instruction  held  er- 
roneous as  invading  the  province  of  the  jury. — 
McDonough  v.  Williams  (Ark.)  783. 

In  an  action  against  an  executor  for  serv- 
ices rendered  to  decedent,  an  instruction  held 
erroneous  because  assuming  that  the  amount, 
if  any,  due  to  plaintiff,  was  greater  than  an 
amount  due  from  plaintiff  to  decedent  upon 
certain  notes. — McGrew's  Ex'r  v.  O'Donnell 
(Ky.)  301. 

In  condemnation  proceedings,  instructions  held 
not  erroneous  as  assuming  damages,  because  of 
failure  to  repeat  the  words  "if  any." — South- 
ern Missouri  &  A.  Ry.  Co.  v.  Woodward  (Ho. 

Sup.)  470. 

•In  an  action  against  a  railroad  for  obstruct- 
ing an  alley  by  constructing  its  road  therein,  it 
was  not  error  for  the  court  to  assume  in  an 
instruction  that  the  railroad  obstructed  the 
alley.— Mitchell  v.  St  Louis,  I.  M.  &  S.  Hy. 
Co.  (Mo.  App.)  111. 

•In  an  action  for  injuries  by  a  defect  in  a 
highway,  the  court's  assumption  that  a  highway 
existed  at  the  point  in  question,  as  to  which 
the  evidence  was  not  in  conflict  held  not  error. 
— San  Antonio  &  A.  P.  Ry.  Co.  v.  Wood  (Tex. 
Civ.  App.)  259. 

In  an  action  for  the  death  of  a  servant,  in- 
struction held  not  erroneous  as  assuming  that 
deceased  was  guilty  of  negligence. — Ramin  v. 


•Point  annotated.    Sao  syllalras. 
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GaWeston,  H.  &  S.  A.  Ry.  Co.  (Tex.  CIt.  App.) 
420. 

In  action  for  injuries  to  live  stock  in  ship- 
ment, failure  of  charge  to  impose  on  carrier 
higher  degree  of  care  in  carrying  live  stock 
than  in  carrying  dead  freight  held  not  error. — 
Waggoner  v.  Missouri,  K.  &  T.  By.  Co.  (Tex. 
Civ.  App.)  1028. 

In  an  action  for  the  death  of  a  servant,^  an 
instruction  held  not  erroneous  as  on  the  weight 
of  the  evidence. — Houston  &  T.  C.  R.  Co.  v. 
Oram  (Tex.  Civ.  App.)  1029. 

In  an  action  for  conversion  of  certain  tim- 
ber, an  instruction  held  properly  refused  as 
assuming  that  H.,  who  bad  cut  the  timber,  was 
defendant's  agent,  and  as  requiring  defendant 
to  have  informed  H.  of  the  boundary  line  be- 
tween defendant's  land  and  that  belonging  to 
plaintiff,  though  H.  was  otherwise  informed  of 
such  boundary. — Messer  v.  Walton  (Tex.  Civ. 
App.)  1037. 

{  7.     —  ITeeesslty  and  snlijeot-auitter. 

In  an  action  on  a  note,  where  the  defense 
was  duress,  hdd  that  the  court  shonld  have 
given  a  certain  instruction  as  to  the  threats 
alleged  to  have  been  communicated  to  defend- 
ant— Ditto  V.  Slaughter   (Ky.)   2. 

*In  an  action  for  injuries  by  an  obstruction 
in  a  highway,  refusal  of  the  court  to  grant 
an  instruction  submitting  to  the  jury  the  issue 
as  to  whether  the  road  in  question  was  a  public 
highway  held  not  error. — San  Antonio  &  A.  P. 
Ry.  Oo.  V.  Wood  (Tex.  Civ.  App.)  259. 

I   8.    —  FoTm,     requisites,     and     muM- 
eleney. 

'Under  Const,  art.  7,  i  23,  it  was  not  error 
for  the  court  to  give  an  additional  oral  instruc- 
tion, in  the  absence  of  a  request  or  demand  that 
it  be  reduced  to  writing. — O'Neal  v.  Richardson 
(Ark.)  1117. 

An  instruction  inviting  nndue  attention  to  a 
IMtrticular  part  of  the  evidence  tending  to 
support  plaintififs  claim  is  improper. — Drake 
▼.  Holbrook  (Ky.)  297. 

In  an  action  for  negligence  causing  death,  an 
instruction  as  to  exemplary  damages  held  im- 

{>roper.— Southern   Ry.   in   Kentucky   v.   Scan- 
on 's  Adm'r   (Ky.)  927. 

In  an  action  against  a  railroad  for  construct- 
ing its  road  in  an  alley,  charges  on  damages 
held  not  in  conflict. — Mitchell  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.   (Mo.  App.)   111. 

Instruction  authorizing  jury  to  assess  dam- 
ages received  by  plaintiff  as  the- direct  result 
of  the  negligence  of  the  defendant,  without 
further  reference  to  the  issues,  held  erroneous. — 
Kohr  T.  Metropolitan  St  Ry.  Co.  (Mo.  App.) 
1145. 

In  an  action  against  a  carrier  for  damages  to 
a  shipment  of  cattle,  there  was  no  error  in  a 
cliarge  that,  if  the  jury  found  for  plaintiff,  the 
damages  ahould  not  exceed  the  amount  claimed 
in  the  petition,  especially  as  the  verdict  was  for 
much  less  than  that  amount. — Oulf,  C.  &  8.  F. 
Ry,  Co.  V.  Funk  (Tex.  Civ.  App.)  1032. 

The  nse  of  the  word  "evidence,"  instead  of 
the  word  "testimony,"  in  an  mstruction  direct- 
ing the  jury  not  to  consider  the  evidence  of 
certain  witnesses,  held  not  misleading. — Hous- 
ton &  T.  C.  R.  Co.  T.  Craig  (Tex.  Civ.  App.) 
1033. 

In  an  action  involving  the  location  of  a  bound- 
ary line,  an  instruction  held  erroneous  because 
leading  the  jury  to  attach  undue  importance  to 
a  certain  survey. — Giddings  v.  Thompson  (Tex. 
Civ.  App.)  1043. 

In  an  action  involving  the  location  of  a  bound- 
ary line,  an  instruction  held  not  erroneous  as 


withdrawing  a  certain  matter  from  tlie  consider- 
ation of  the  jury  and  exaggerating  the  im- 
portance of  another. — Giddings  v.  Thompson 
(Tex.  Civ.  App.)  1043. 

{   B.    —  ApplleabiUty  to  pleadlass  and 
•Tldemoe. 

In  an  action  for  fraud  and  deceit,  instrac- 
tlons  held  not  applicable  to  evidence. — Mc- 
Donough  v.  Williams   (Ark.)   783. 

In  an  action  for  wrongful  attachment  an 
instruction  held  erroneous  as  not  based  on  the 
evidence. — Terry  v.  Clark  (Ark.)  788. 

In  an  action  a^inst  a  street  railway  tiom- 
pany  for  the  killmg  of  a  hog,  an  instruction 
held  erroneous  as  not  warranted  by  the  evi- 
dence.—Little  Rock  Ry.  &  Electric  Co.  v.  New- 
man (Ark.)  864. 

Defendants  are  not  entitled  to  an  instruction 
that  certain  facts  constitute  a  complete  defense, 
when  they  did  not  plead  such  facts  as  a  defense. 
— Sehon,  Blake  &  Stevenson  v.  Whitt  (Ky.)  280. 

*In  an  action  for  injuries  causing  the  death 
of  the  servant,  an  instruction  as  to  contributory 
negligence  held  erroneous. — Southern  Ry.  in 
Kentucky  t.   Scanlon's  Adm'r   (Ky.)    927. 

_  In  action  for  injuries  to  a  servant  an  instruc- 
tion held  within  the  allegations  of  the  com- 
plaint-.-Robertson  v.  George  A.  Fuller  Const. 
Co.    (Mo.   App.)    130. 

Where  in  a  suit  on  a  note  plaintiff  cast 
the  interest  due  to  December  10,  1S)0,  and 
prayed  judgment  for  the  interest  from  that 
date  on  the  amount  so  ascertained,  it  was  error 
to  direct  the  jury  to  allow  interest  from  1893. 
— Dunlap  V.  Kelly  (Mo.  App.)    140. 

*In  action  by  attorney  for  services,  instruc- 
tion in  fixing  amount  of  verdict  to  take  into  con- 
sideration plaintiff's  standing  and  character  in 
the  legal  profession  held  erroneous  under  the 
evidence. — Smith  v.  Couch  (Mo.  App.)  1143. 

*In  an  action  for  injuries  by  an  obstruction 
in  a  highway,  refusal  of  the  court  to  submit 
the  question  whether  plaintiff  was  a  trespasser 
on  defendant's  property  at  the  time  held  not 
error. — San  Antonio  &  A.  P.  Ry.  Co.  v.  Wood 
(Tex.  Civ.  App.)  2,59. 

The  giving  of  an  instruction  held  erroneous 
because  of  absence  of  evidence  to  support  it — 
Stanford  v.  Wright  &  Green  (Tex.  Civ.  App.) 
269. 

In  an  action  on  an  award  of  arbitrators,  an 
instruction  held  erroneous  for  disregarding  the 
evidence  showing  defendant's  withdrawal  from 
the  verbal  agreement  to  submit  to  arbitration. 
— Houston  Saengerbund  v.  Dunn  (Tex.  Civ. 
App.)  429. 

Where  there  was  no  evidence  that  defendnnt 
directed  H.  to  cut  any  timber  from  plaintiff's 
land,  a  request  to  charge  that  if  H.  cut  the 
timber  in  question  "by  direction  of  defendant 
on  plaintiff's  land,"  etc.,  held  properly  re- 
fused.— Messer  v.  Walton  (Tex.  Civ.  App.)  1037. 

In  an  action  for  death  of  a  section  foreman, 
instruction  denying  right  of  recovery  if  deceased 
was  in  a  safe  place  but  for  the  fact  that  he 
stepped  on  loose  dirt,  causing  his  foot  to  slip, 
held  erroneous  under  the  evidence. — Houston  & 
T.  C.  R.  Co.  V.  Turner  (Tex.  Civ.  App.)  1074. 

S  10.   —  Requests  or  prayers. 

•Where  instructions  are  given  which  taken 
together  fully  cover  every  proposition  raised 
by  the  respective  i)artieS;  which  are  necessary 
to  direct  the  jury  in  arriving  at  their  verdict 
error  .cannot  be  predicated  on  the  refusal  to 
give  a  requested  instruction. — Koenig  v.  Union 
iJepot  Ry.  Co.  (Mo.  Sup.)  497. 


*  Point  annotated.    See  ayllabna. 
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•It  ia  proper  W  refuse  an  instruction  partly 
erroneous. — McManns  t.  Metropolitan  St  Ry. 
Oa  (Mo.  App.)  176. 

In  an  action  for  injuries  to  a  serrant,  a  re- 
quest to  charge  on  the  issue  of  plaintiff  s  con- 
tributory negligence  AeW  fully  covered  by  the 
charge  of  the  court.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Parrott  (Tex.  Sup.)  795. 

*It  is  not  error  for  the  court  to  refuse  to 
give  a  special  instruction  on  an  issue  sufficiently 
covered  by  the  charge  given. — San  Antonio  & 
A.  P.  Ry.  Co.  V.  Wood  (Tex.  Civ.  App.)  259. 

Defendant  held  not  entitled  to  object  to  the 
sufficiency  of  instructions  submitting  the  issue 
of  assumed  risk,  in  the  absence  of  a  request 
for  further  instructions  on  such  issue. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  t.  Paschall  (Tex.  Civ. 
App.)  44a 

♦It  is  not  error  to  refuse  special  charges  cov- 
ered by  the  main  charge. — St.  Louis  Southwest- 
em  Ry.  Co.  of  Texaa  v.  Bryant  (Tex.  Civ.  App.) 
813. 

*In  view  of  the  facts  a  party  held  required 
to  request  a  special  charge  if  he  desired  a 
charge  on  a  subject — Houston  &  T.  O.  R.  Co. 
V.  Craig  (Tex.  Civ.  App.)  1033. 

(11.    -^  Constmotlon  and  op«ratloa.  _ 

In  action  for  price  of  grapes,  refusal  of  in- 
struction as  to  implied  warranty  of  condition 
held  not  cured  by  other  instruction  given. — 
Truscbel  v.  Dean  (Ark.)  781. 

In  an  action  for  injuries,  an  instruction  held 
,not  objectionable  as  withdrawing  plaintiff's  evi- 
dence of  contributory  negligence  from  the  jury. 
—Little  Rock  &  H.  8.  W.  R.  Co.  v.  McQueeney 
(Ark.)  1120. 

Error  in  an  instruction  in  an  action  for 
breach  of  an  express  warranty  in  failing  to  de- 
fine such  term  held  cured  by  another  instruc- 
tion.— Haines  v.  Neece  (Mo.  App.)  919. 

In  an  action  for  injuries  to  plaintiff  while 
driving  over  a  street  car  track  by  collision  be- 
tween a  car  and  plaintiff's  wagon,  an  instruc- 
tion eliminating  plaintiff's  contributory  negli- 
gence held  cured  by  other  instructions.— Rodgers 
▼.  St  Louis  Transit  Co.  (Mo.  App.)  1154. 

An  imbiguity  in  an  instruction  in  an  action 
for  injuries  to  an  employ^  held  not  ground  for 
reversal  in  view  of  other  charges  given. — Inter- 
naUonal  &  Q.  N.  R.  Co.  v.  Von  Hoesen  (Tex. 
Sup.)   798. 

$12.   Cnatody,  oondvot,  and  dellberatloiu 
of  Jury. 

An  instruction  given  the  jury  after  the  sub- 
mission of  the  case  to  them  held  erroneous. — 
Little  Rock  Ry.  &  Electric  Co.  t.  Newman 
(Ark.)  864. 

*0n  return  of  the  jury  for  further  instruc- 
tions, it  was  improper  for  the  court  to  state  to 
them  that  it  was  necessary  for  some  or  all  of 
them  to  make  concessions. — O'Neal  t.  Richard- 
son (Ark.)  1117. 

S13.  Verdict. 

General  verdict  held  not  erroneous,  although 
petition  contained  two  counts,  where  the  court 
directed  a  verdict  for  defendant  on  the  second 
count.— Mitchell  v.  St.  Louis,  I.  M  4  S.  Ry. 
Co.  (Mo.  App.)  111. 

Where  parties  requested  a  submission  of  the 
case  on  special  issues,  they  should  have  pre- 
pared appropriate  charges.— Johnston  v.  Fraser 
(Tex.  Civ.  App.)  49. 


TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "AtUchment,"  t  4. 


TROVER  AND  CONVERSION. 

Oonversion  of  mortgaged  property,  see  "Chat- 
tel Mortsrages,"  S  2. 

Instructions  in  general,  see  "Trial,"  g  8. 

Limitation  of  action  for  in  general,  see  "Limi> 
tatioD  of  Actions,"  {  2. 

{   1.    Aotlona. 

Trust  in  assets  of  a  decedent's  estate  cannot 
be  enforced  in  an  action  for  conversion  against 
the  decedent's  administrator. — White  v.  Blank- 
kenbeckler  (Mo.  App.)  503. 

*  Where  defendant's  employes  cut  timber  on 
plaintiff's  land  believing  it  to  belong  to  defend- 
ant, defendant  was  liable  only  for  the  value  of 
the  timber  at  the  time  it  was  cut;  but  if  such 
employ^  were  negligent,  or  the  tresiuias  was 
intentional,  defendant  was  liable  for  the  value 
of  the  timber  in  its  converted  condition. — Mes- 
ser  v.  Walton  (Tex.  Civ.  App.)  1037. 

TRUST  COMPANIES. 

See  "Banks  and  Banking,"  |  2. 

TRUSTS. 

Charitable  trusts,   see   "Charities." 

Effect  of  trust  on  limitation,  see  "Limitation  of 
Actions,"  g  2. 

Enforcement  of  in  trover,  see  "Trover  and  Con- 
version," g  1, 

Foreign  trust  companies,  see  "Oorporationa," 
5  5. 

Limitation  of  action  against  purchaser  at  sale 
of  trustee,  see  "Limitation  of  Actions,"  g  2. 

Limitation  of  action  by  or  against  trustees  in 
general,  see  "Limitation  of  Actions,"  g  4. 

Trust  deeds,  see  "Chattel  Mortgages" ;  "Mort- 
gages." 

(   1.    Creation,  eslstenoe,  and  Talldity. 

*A  husband  held  to  hold  property  under  an 
express  trust  in  favor  of  the  wife,  which  was 
capable  of  being  established  by  parol,  and  waa 
not  affected  by  the  statute  of  frauds.— Bohonnon 
V.  Bohannon's  Adm'x  (Ky.)  597. 

Evidence  held  to  establish  on  agreement  that 
defendant  should  redeem  plaintitrs  land,  which 
had  been  sold  on  execution,  and  bold  the  title 
to  secure  advances  as  trustee  for  plaintiff. — 
Carter  v.  Dotson  (Ky.)  600. 

•Husband,  who  took  title  in  his  own  name  to 
property  acquired  by  exchange  of  property  of 
wife,  held  a  trustee  for  the  benefit  of  her  and 
her  heirs. — Siling  T.  Hendrickson  (Mo.  Sup.) 
105. 


i   2.    Appointment,      qwaHleatlon, 
tenure  of  tmatee. 

♦Irregularities  of  a  solvent  trustee  with  ample 
bond  held  not  sufficient  to  authorize  his  re- 
moval.— ^Lowe  V.  Montgomery  (Mo.  App.)  916. 

Ortain  acts  of  a  trustee  held  not  to  show  an 
intent  to  Injuriously  affect  the  property  of  the 
trust  estate,  and  not  to  justify  bis  removal. — 
Lowe  V.  Montgomery  (Mo.  App.)  916. 

i  3.  Management  and  disposal  of  trast 
property. 
A  trustee  cannot  justify  his  failure  to  per- 
form the  duties  of  the  trust  by  showing  that 
no  one  asked  him  to  perform  them. — Cotton  t. 
Rand  (Tex.  Civ.  App.)  28& 

TURNPIKES  AND  TOLL  ROADS. 


Restraining   collection 

tion,"  g  1. 
Restraining  exaction  of 

see  "Highways,"  |  2, 

*  Point  annotated.    See  syUabns. 
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i  1.    EateMiskatent,    coaatvuvtlwi,    mmd 
malateiuuiee. 

Aa  indictment  of  a  tnmpike  road  company, 
nnder  Ky.  St.  1906,  t  4718^  for  failure  to  make 
the  annual  settlement  required  by  statute,  keU 
defective. — Commonwealth  v.  HuBtonville  ft  C. 
M.  Turnpike  Boad  Co.  (Ky.)  Ml. 

An  indictment  for  violation  of  the  statute  re- 
quiring annual  settlements  by  turnpike  compa- 
niea  M4  insufficient. — ^I^yon  v.  ConunonweaJth 
(Ky.)  942. 

•Acts  Feb.  27,  1851  (Laws  1850-61,  p.  403), 
and  March  20,  1872  (Laws  1871-72,  p.  227),  did 
not  grant  perpetual  franchises,  but  the  duration 
of  the  company  was  controlled  by  Rev.  St.  184S, 
c.  34,  art.  1,  {  1,  and  Rev.  St.  1865,  c  02, 
respectively. — State  ex  rel.  Jump*  v.  Louisiana, 
B.  O.  &  A.  Gravel  Road  Oo.  (Mo.  App.)  153. 

•Under  Rev.  St  1889,  {  2697,  and  Rev.  St 
1890,  §  1227,  a  gravel  road  company  must 
obtain  consent  of  the  county  court  before  taking 
possession  of  a  public  highway. — State  ex  rel. 
Jump  V.  Louisiana,  B.  G.  ft  A.  Gravel  Road  Co. 
(Mo.  App.)  153. 

A  grant  by  a  county  court  of  the  right  to 
construct  an  electric  railway  over  an  old  gravel 
road  AeM  to  confer  no  right  to  operate  a  gravel 
road  and  collect  tolls. — ^State  ex  rel.  Jump  v. 
Louisiana,  B.  G.  &  A.  Gravel  Road  Co.  (Mo. 
App.)   153. 

On  the  expiration  of  the  charter  rights  of  a 
toil  road  company  the  road  vested  in  the  public, 
and  the  subsequent  conveyance  of  the  rights  and 
franchises  of  the  corporation  gave  the  grantee 
no  right  to  exact  tolls. — State  ex  rel.  Jump  v. 
Louisiana,  B.  G.  ft  A.  Gravel  Road  Co.  (Mo. 
App.)  153. 

I    2.    Recnlmtioa  and  use  for  travel. 

In  an  action  to  restrain  the  operation  of  a 
gravel  road  and  the  collection  of  tolls,  petition 
held  sufficient — State  ex  rel.  Jump  v.  Louisiana, 
B.  O.  &  A.  Gravel  Road  Co.  (Ma  App.)  153. 

ULTRA  VIRES. 

Acts  of  building  and  loan  association,  see  "Build- 
ing and  Loan  Associations." 

UNITED  STATES. 

Courts,  see  "Removal  of  Censes." 
Public  lands,  see  "Public  Lands,"  i  2. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USE  AND  OCCUPATION. 

Recoven'  for  in  action  of  treenpass  to  try  title, 
see  "Trespass  to  Try  Title,"^(  3. 

VACATION. 

CMC  alley  in  city,  see  "Municipal  Corporations," 
i  7. 

Vaoattng  parUeutar  proceeding*. 

See  "Execution,"  {  2;  "InjuncUon,"  S  3;  "Judg- 
ment" <  2 ;~' Judicial  Sales." 

Sale  of  property  of  estate  of  decedent  see  "Ex- 
ecutors and  Administrators,"  {  6. 


VALUL 

Harmless  error  in  rulings  on  evidence  of,  see 

"Appeal  and  Error,"  §  17. 
Limits  of  jurisdiction,  see  "Appeal  and  Error," 

S  2 ;  "Courts,"  i  3;  "Criminal  Law  "  §  27. 
Proof  of  in  action  for  damages,  see  "Damages," 

J  6. 


VARIANCE 

Between  pleading  and  proof  in  civil  actions,  see 
"Pleadine,"  S  4. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "Indictment  and  Information," 
I  6. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property" ;  "Sales." 

Best   and  secondary   evidence  of  contract 
sale  of  land,  see    Evidence,"  {  3. 

EfFect  of  pendency  of  action  relating  to  prop- 
erty con<reyed,  see  "Lis  Pendens." 

Execution  against  interest  of  vendor,  see  "Exe- 
cution," §  1. 

Malicious  removal  of  building  by  purchaser  af- 
ter foreclosure  of  vendor's  lien,  see  "Malicious 
Mischief." 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," §  a 


for 


Purchasers  at  tax  sale,  see  "Taxation,"  (6. 
-       -  -  -  -       -  ,.^^ 

Statute  of.' 


Requirements  of  statute  of  frauds,  see  "Frauds, 


Right  of,  to  maintain  trespass  to  try  title,  see 

'^Trespass  to  Try  Title/'  {  2.  - 
Sale  of  homestead,  see  "Homestead,"  8  2. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

(    1.    Reavlsltes  and  ▼alidlty  of  oontraot. 

•A  purchaser  held  guilty  of  fraud  warranting 
the  setting  aside  of  the  conveyance. — Smith  v. 
Woodson  (Ky.)  980. 

i  2.  Oonstmotlon  and  operation  of  eon- 
traot. 
A  contract  l>etween  the  vendors  of  land  and  a 
cemetery  company  construed,  and  held  to  mean 
that  the  vendors  were  to  sell  lots  and  have  the 
proceeds  up  to  a  specified  sum,  and  that  the 
surplus  land  should  belong  to  the  company. — 
Brann  v.  Falmouth  Riverside  Cemetery  (^. 
(Ky.)   679. 

Evidence  held  not  to  show  that  a  purchaser 
assumed  to  pay  a  creditor  of  the  vendor.— Moore 
V.  Faria  (E^.)  602. 

§   3.    Hodifleatlon  or  reaoission  of  eon- 
traot. 

•Facts  held  to  authorize  a  finding  that  the 
vendee  of  land  had  consented  to  a  rescission  of 
the  contract  of  sale.— :Staley  y.  Stone  (Tex.  Civ. 
App.)  1017. 

}  4.     Ferformanee  of  oontraot. 

Where  a  land  contract  required  the  vendor 
to  convey  a  free  title,  and  the  vendee  to  pay 
the  balance  of  the  price,  the  parties  could 
waive  an  actual  tender  and  the  actual  discharge 
of  existing  incumbrances  prior  to  the  transfer. 
— Davis  V.  Barada-Ghio  Real  Estate  Co.  (Mo. 
App.)   113. 

A  contract  for  the  sale  of  real  estate  held 
only  to  entitle  the  vendor  to  retain  so  much  of 
the  payments  made  as  was  necessary  to  reim- 
burse it  for  damages  sustained  by  the  vendee's 
default — ^Davis  v.  Barada-Ghio  Real  Estate  Co. 
(Mo.  App.)  113. 

•A  vendor  held  not  entitled  to  insist  on  full 
payment  before  discharging  incumbrances,  he 
having  agreed  to  convey  a  clear  title  on  pay- 
ment of  the  price. — Davis  v.  Barada-Ghio  Real 
Estate  Oo.  (Mo.  App.)  113. 

Vendee  in  contract  for  sale  of  land  held  to 
have  waived  necessity  of  performance  by  ven- 
dor within  the  time  limited  by  the  contract-^ 
Metz  V.  Wright  (Mo.  App.)  1125. 

Under  Rev.  St  1899,  §  3054,  absence  of 
patent  to  public  land  which  has  been  duly 
entered  upon  held  not  to  vitiate  the  title. — Meta 
V.  Wright  (Mo.  App.)  1126. 


•  Point  annotated.    Seo  syllabna. 


Digitized  by 


Google 


1262 


92  SOUTHWESTERN  REPOBTBR. 


{  S.      Rights  taxA  liabilities  of  parties. 

•Actual  notice  of  the  existence  of  a  deed, 
even  though  it  be  unrecorded,  defeats  the  right 
of  a  purchaser  of  the  land  at  subsequent  judi- 
cial sale,  aniess  the  deed  is  fraudulent. — Hunt 
y.  Nance  (Ky.)  6. 

Previous  recorded  deed  by  vendor  of  land  still 
in  possession  held  to  furnish  constructive  notice 
thereof  to  subsequent  purchasers,  though  vendor 
never  held  legal  title. — Eversole  t.  Virginia  Iron, 
Coal  &  Coke  Co.  (Ky.)  593. 

One  claiming  under  a  quitclaim  deed  given 
by  the  grantee  in  a  deed  on  the  foreclosure  of 
a  trust  deed  is  charged  with  notice  of  the  con- 
tents of  the  trust  deed,  and  of  the  constitution 
and  by-laws  of  the  building  and  loan  associa- 
tion which  was  the  beneficiary  in  the  trust  deed, 
to  which  constitution  and  by-laws  reference 
was  made  therein. — Cobe  v.  Lovan  (Mo.  Sup.) 
98. 

'Record  of  deed  showing  tuat  grantor  had  re- 
tained a  lien  -for  the  purchase  money  held  to 
charge  a  purchaser  from  heirs  of  the  grantee 
with  notice  of  that  fact.— Staley  t.  Stone  (Tex. 
Civ.  App.)  1017. 

{  6.     Remedies  of  vendor. 

♦In  a  suit  by  a  vendor  for  the  price,  held,  un- 
der the  facts,  that  the  vendee  was  not  entitled  to 
an  abatement  of  the  price. — Johnson  t.  Green 
(Ky.)  939. 

A.  vendor  held  to  have  bad  a  right  to  sue  the 
purchaser  from  the  vendee  on  his  assumption  of 
the  indebtedness  due  from  the  vendee  to  tlie 
vendor. — ^Farmers'  Ezch.  Bank  v.  Crump  (Mo. 
App.)   724. 

A  suit  on  notes  for  the  purchase  price  of 
land  held  not  to  deprive  the  assignee  thereof 
and  the  holder  of  the  vendor's  interest  in  tlie 
land  of  the  right  to  sue  in  trespass  to  try  title. 
— Rutherford  v.  Mothershed  (Tex.  Civ.  App.) 
1021. 

An  assignee  of  notes  given  for  the  purchase 
price  of  la:nd  secured  by  a  vendor's  lien,  and  a 
^Tintee  of  the  vendor's  interest,  has  the  same 
right  to  recover  the  land  on  the  nonpayment  of 
the  notes  as  the  original  vendor  would  have. — 
Rutherford  v.  Mothershed  (Tex.  Civ.  App.) 
1021. 

The  right  of  an  assignee  of  purchase-money 
notes  and  the  grantee  of.  the  vendor's  interest 
in  the  land  to  recover  the  land  on  the  nonpay- 
ment of  the  notes  held  defeated  only  by  paying 
or  tendering  the  balance  of  the  purchase  money 
represented  by  the  notes. — Rutherford  v.  Mother- 
shed (Tex.  Civ.  App.)  1021. 

I  7.     Remedies  of  pnf  chaser. 

•Vendee's  obligation  to  pay  the  balance  of  the 
price  and  the  vendor's  obligation  to  convey  a 
clear  title  held  concurrent  conditions,  requir- 
ing the  vendee  to  tender  the  price  before  be 
could  sue  for  breach  of  contract. — Davis  v. 
Barada-Ghio  Real  Estate  Co.  (Mo.  App.)  113. 

A  contract  to  convey  land  held  in  effect  a 
bond  for  title,  entitling  the  vendee  to  rights 
superior  to  subsequent  attachment  and  judg- 
ment liens,  though  the  deed  pursuant  to  (be 
contract  was  defective,  and  the  purchase  price 
had  not  been  paid  over  at  the  time  the  land  was 
attached. — Havnie  Mercantile  Co.  v.  Miller  (Tex. 
Civ.  App.)  262. 

VENUL  • 

Effect  of  change  on  lis  pendens,  see  "Lis  Pen- 
dens." 

Harmless  error  in  rulings  on  motion  for  change, 
see  "Appeal  and  Error,"  §  16. 

Review  of  discretionary  rulings,  see  "Appeal 
and  Error,"  t  14;  "Criminal  Law,"  §  30. 


Ofpartteulair  aeUotu  or  proceeMngt, 

Against  foreign  corporation,  see  "Corporations," 
1  5. 

Against  railroads,  see  "Railroads,"  |  1. 

Criminal  proiiecutions,  see  "Criminal  Law,"  |  3. 

For  conversion  of  mortgaged  chattels,  see  "Chat- 
tel Mortgages,"  {  2. 

Foreclosure,  see  "Mortgages,"  }  S. 

i    1.    Change  of  ▼emae  or  plao«  of  trial. 

The  burden  of  proof  to  establish  at  least  one 
of  the  grounds  on  which  a  change  of  venue  was 
sought  AeM  on  the  defendant — ^Jones  ▼.  WrigM 
(Tex.  Civ.  App.)  1010. 

.      VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

§  5. 
In  civil  actions,  see  "Trial,"  I  13. 
In  criminal  prosecutions,  see    Criminal  Law," 

f  24. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  §  15 ;  "Criminal  Law,"  t  80. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  {  8. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  I  2. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  S  4. 

VILLAGES. 

See  "Municipal  Corporations." 


VOTERS. 


See  "Elections." 


See  "Gaming." 


WAGERS. 


WAIVER. 

See  "Esti^pel." 

Of  oibjectiont  to  porMculor  tuts  or  prooeedinga. 

See  "Appearance" ;  "Indictment  and  Informa- 
tion," 8  7. 

Argument  of  counsel,  see  "Criminal  Law,"  |  2S. 

Delay  in  delivery,  see  "Sales,"  f  3. 

Error  waived  in  apellate  court,  see  "Criminal 
Law,"  i  30. 


General  average  bond,  see  "Shipping,"  f  2. 
Subletting,  see  "Landlord  and  Tenant,"  I  3. 
Time  of  filing  motion  for  assessment  of  damages 

on  dissolution  of  injunction,  see  "Injunction," 

S  3. 
Title  of  vendor,  see  "Vendor  and  Purchaser," 

M. 

Of  right*  or  remedtes. 

See  "Insurance,"  i  10. 

Assignments  of  error,  see  "Appeal  and  Elrror," 

f  10. 
Challenges  to  juror,  see  "Jury,"  i  3. 
Forfeiture  of  contract,  see  "Sales,"  S  8. 
Grounds  of  review,  see  "Criminal  Law,"  (  23. 
Landlord's  lien,  see  "Landlord   and  Tenant," 

i  5. 
Right  of  action  for  fraud,  see  "Fraud,"  §  2. 
Under  bill  of  lading  in  shipment  of  live  stock, 

see  "Carriers,"  {  8. 


*  Point  annotated.    U—  sjrilabna. 
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WARDS. 

8m  "Guardian  and  Ward." 

WARNINGS. 

Of  dangers  to  servant,  see  "Master  and  Serr- 
ant,"  1  3. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  f  0. 

WARRANTY. 

Covenants  of,  see  "Covenants." 

On  sale  of  goods,  see  "Sales,"  H  5,  7. 

WATERS    AND    WATER    COURSES. 

See  "Drains";  "Navigable  Waters." 

Nuisance  caused  by  escaping  water,  see  "Nui- 
sance," i  1. 

Restraining  obstructions  of  rights  as  to,  see 
"Injunction,"  |  2. 

Water  courses  in  cities,  see  "Municipal  Cor- 
porations," {  8. 

I    1.    Katnral  water  oowsaa. 

Gen.  Laws  1888-S9,  p.  100,  c.  88,  and  Gen. 
&  Sp.  Laws  1883,1  p.  47,  c.  44,  providing  for 
appropriation  of  waters,  held  not  unconstitu- 
tional.— Santa  Rosa  Irr.  Go.  v.  Pecos  River  Irr. 
Co.  (Tex.  Civ.  App.)  1014. 

Prescriptive  right  to  waters  of  a  stream  held 
not  acquired  as  against  certain  lands  by  its 
use  through  a  canal. — Santa  Rosa  Irr.  Co.  v. 
Pecos  River  Irr.  Co.  (Tex.  Civ.  App.)  1014. 

A  plaintiff  in  a  suit  to  enjoin  diversion  of 
waters  held  entitled  to  show  a  title  acquired 
after  commencement  of  suit,  but  before  he  be- 
came a  party  by  the  filing  of  an  amended  peti- 
tion.— Santa  Rosa  Irr.  Co.  v.  Pecos  River  Irr. 
Co.  (Tex.  Civ.  App.)  1014. 

One  interested  in  waters  of  a  stream  held 
entitled  to  have  its  diversion  enjoined. — Santa 
Rosa  Irr.  Co.  v.  Pecos  River  Irr.  Co.  (Tex. 
Civ.  App.)  1014. 

I   2.    Snrfaoe  xraters. 

A  railroad  company  held  not  liable  for  sur- 
face water  naturally  accumulating  on  its  right 
of  way  and  not  held  there  by  any  works  made 
by  the  railroad  company. — McFadden  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)   989. 

*Where  railroad  construction  caused  sur- 
face water  to  collect  and  stand  on  the  rail- 
road's right  of  way  and  become  a  nuisance  to 
an  adjoining  property  owner,  the  railroad  was 
liable  for  the  damage  sustained,  regardless  of 
its  negligence. — McFadden  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  989. 

In  an  action  against  a  railroad  company  for 
insufficient  drainage  of  its  right  of  way,  an 
instruction  that  the  railroad  was  liable  for  dam- 
age resulting  from  failure  to  maintain  sufficient 
culverts  and  sluices,  required  by  the  natural 
lay  of  the  land,  held  improperly  refused. — Mc- 
Fadden V.  Missouri.  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  989. 

In  an  action  for  injuries  from  an  alleged 
nuisance  on  a  railroad  right  of  way,  evidence 
of  statements  made  to  defendant's  servants 
prior  to  suit  brought  held  admissible  to  show 
notice. — McFadden  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  989. 

In  an  action  against  a  railroad  company  for 
a  nuisance,  an  instruction  held  objectionable  as 

*  Poliit  annotated.    See  ■jrllabaa* 


submitting  defendant  railroad  company's  re- 
sponsibility for  the  alleged  nuisance  without 
a  statement  of  facts  showing  such  responsibil- 
ity.— McFadden  v.  Missouri,  E.  &  T.  Ry.  Ca 
of  Texas  (Tex.  Civ.  App.)  089. 

I   3.    Pnblle  water  auppljr. 

In  an  action  against  a  waterworks  company 
for  loss  from  fire  on  the  ground  that  it  occurred 
by  reason  of  the  company's  failure  to  have  a 
sufficient  supply  of  water,  the  court  held  re- 
quired to  give  a  certain  charge. — Shclbyville 
Water  &  Light  Co.  v.  McDade  (Ky.)  568. 

In  an  action  against  a  waterworks  company 
for  loss  from  fire  for  failure  to  furnish  water, 
certain  evidence  held  admissible  to  prevent  the 
jury  from  inferring  that  there  was  a  want  of 
water  in  the  stand  pipe. — SheJbyville  Water 
&  Light  Co.  V.  McDade  (Ky.)  568. 

In  an  action  against  a  waterworks  company 
for  loss  from  fire  for  its  failure  to  furnish  a 
supply  of  water,  certain  evidence  held  admissi- 
ble.—Shelbyville  Water  &  Light  Co.  ▼.  McDade 
(Ky.)   568. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways" ;  "Municipal  Cor- 
porations,'* H  7,  8. 

WEAPONS. 

Use  of  in  assault  with  intent  to  kill,  see  "Homi- 
cide," {  3. 

*One  who  has  a  pistol  on  his  person  while 
sitting  in  a  buggy  is  guilty  of  carrying  a  pistol 
on  or  about  the  person.— Prewitt  v.  State  (Tex. 
Cr.  App.)  800. 

In  a  prosecution  for  carrying  a  pistol  about 
the  person,  evidence  held  sufficient  to  support 
a  conviction.— Prewitt  v.  State  (Tex.  Cr.  App.) 
800. 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See    "Descent   and   Distribution";    "Executors 

and  Administrators." 
Charitable  bequests  and  devises,  see  "Charities." 
Construction    and    execution     of    trusts,    see 

"Trusts." 
Equitable  conversion,  see  "Conversion." 
Garnishment  of  interest  of  legatee,  see  "Garnish- 
ment," §  1. 
Requirements  of  statute  of  frauds  as  to  con- 
tracts to  devise,  see  "Frauds,  Statute  of,"  1 1. 

I   1.    Testamentary  oapaoity. 

■  •Evidence  of  the  condition  of  testator's  mind 
at  a  previous  time  is  only  to  be  considered  in 
determining  his  condition  when  the  will  was 
made.— Threlkeld  v.  Bond  (Ky.)  606. 


i    2.    Reqnisttes  and  validity. 

Deeds  whereby  husband  conveyed  land  through 
third  person  to  wife  held  to  convey  vested 
interest  in  estate  described. — O'Day  v.  Mead- 
ows (Mo.  Sup.)  637. 

•Devise  exists  by  implication  when  testator 
uses  words  manifesting  an  intention  to  give 
land.— Metz  v.  Wright  (Mo.  App.)  1125. 

Certain  clause  of  law  held  to  constitute  a 
devise  of  land. — Metz  v.  Wright  (Mo.  App.) 
1125. 

I  3.    Constmetton. 

•Where  residnary  bequest  was  sustained  by 
court,  held  error  to  charge  plaintiff's  costs  and 
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attorney's  fe«8  against  the  residuary  lemtee.— 
Trustees  of  Home  for  Poor  Catholic  Men  v. 
Coleman  (Ky.)  342 ;  Coleman  v.  Amiss'  Bx'r,  Id. 

A  will  held  to  create  an  estate  in  tail,  con- 
verted by  the  statute  into  a  fee  simple. — Wat- 
kins  T.  Pfeiffer  (Ky.)  562. 

*Will  reciting  that  testator  has  deeded  land 
held  not  to  constitute  devise  by  implication. — 
Koger  V.  Koger  (Ky.)  1167. 

*In  construing  a  will,  effect  is  to  be  given 
to  intention  of  testator. — Metz  v.  Wright  (Mo. 
App.)  1125. 

Will  held  to  create  contingent  remainder,  the 
ultimate  owners  of  which  would  not  be  deter- 
mined until  death  of  both  life  tenants. — Ruth- 
erford T.   Rutherford   (Tenn.)   1112. 

WITNESSES. 

See  "Depositions" ;  "Evidence." 

Continuance  for  absence,  see  "Criminal  Law," 
•J  16. 

Credibility,  as  question  for  jury,  see  "Trial,"  S  5. 

Experts,  see  "Evidence,"  f  9. 

Opinions,  see  "Criminal  Law,"  |  18;  "Evi- 
dence,"  {  9. 

Perjury,  see  "Perjury." 

Presumptions  on  appeal  as  to  permission  to  al- 
low witnesses  to  remain  in  court,  see  "Appeal 
and  Error,"  J  13. 

Testimony  of  accomplices,  see  "Criminal  Law," 
§  13. 

{    1.    Coinpeteaoy. 

Under  Kirby's  Dig.  §  3095.  husband  heU 
incompetent  to  testify  as  to  value  of  horses  for 
the  Icilling  of  which  the  wife  sued. — St.  Louis, 
L  M.  &  S.  Ry.  Co.  v.  Courtney  (Arli.)  251. 

Under  the  express  provisions  of  Civ.  Code 
Prac.  I  606,  in  an  action  which  might  have  been 
brought  against  a  wife  if  she  had  been  un- 
married, either  the  husband  or  wife  may  testify, 
but  not  both  of  them. — Ditto  v.  Slaughter 
(Ky.)  2. 

An  assignee  of  a  life  policy,  made  defendant 
by  the  insured's  administrator  bringing  action 
thereon,  is  competent  to  testify  as  to  transac- 
tions with  deceased  in  behalf  of  the  company 
denying  the  validity  of  the  policy. — Bromley's 
Adm'r  v.  Washington  Life  Ins.  Co.   (Ky.)   17. 

'Information  by  observation  acquired  by  a 
physician  prior  to  the  establishing  of  the  rela- 
tion of  physician  and  patient  is  not  privileged, 
under  Rev.  St.  1899,  8  4659. — Smoot  v.  Kansas 
City  (Mo.  Sup.)  303. 

'Information  acquired  by  a  {physician  from 
observation  of  his  patient  is  privileged,  under 
Rev.  St.  1899,  8  4659.— Smoot  v.  Kansas  City 
(Mo.  Sup.)  363. 

♦Where  the  wife  is  incompetent  to  testify 
against  her  husband,  the  testimony  of  the  third 
person  as  to  her  declarations  in  the  ^presence  of 
her  husband  is  not  admissible  against  him. — 
State  V.  Richardson  (Mo.  Sup.)  649. 

In  an  action  by  a  married  woman  against  her 
husband  and  an  executor,  plaintiff  held  not  a 
competent  witness,  under  Rev.  St.  1899,  |  4652. 
— Scott  V.  Burfeind  (Mo.  App.)  175. 

*  Where  a  marriage  was  illegal,  no  matter  how 
confidential  the  relationship  between  the  par- 
ties, and  however  much  the  woman  may  have 
regarded  the  man  as  her  husband,  the  state  had 
a  right,  on  a  prosecution  against  him,  to  intro- 
duce her  testimony  against  him. — Xoung  v. 
State  (Tex.  Cr.  App.)  841. 

I    2.     Sxamlnatlozi. 

*Where  a  record  made  by  a  witness  did  not  re- 
fresh his  recollection,  and  he  testified  that  he 


could  not  swear  to  the  facts  except  from  the 
record,  his  evidence  was  properly  excluded. — 
Ft  Worth  &  D.  a  Ry.  Co.  v.  Oarlington  (Tex. 
Oiv.  App.)  270. 

*In  trespass  to  try  title,  testimony  as  to 
whether  witness  had  surveyed  the  tract  de- 
scribed in  the  petition  held  admissible. — Gamp 
V.  League    (Tex.  Civ.  App.)    1062. 

I   3.    Credibility,    laipeaeluiieiit,    eontra- 
diction,  and  aorroboratloii. 

It  is  not  comi>etent  to  impeach  a  witness  in 
a  criminal  case  by  asking  him  whether  hf  was 
not  asked  certain  questions  before  the  magis- 
trate.— Crossland  v.  Statfe  (Ark.)   776. 

'Where  a  witness  does  not  testify  to  certain 
facts  as  expected,  it  is  not  competent  to  prove 
that  he  had  stated  such  facts  out  of  court. — 
Threlkeld  t.  Bond  (Ky.)  606. 

The  general  reputation  of  defendant,  in  a  crim- 
inal prosecution,  who  testifies  as  a  witness,  as 
being  quarrelsome,  is  not  admissible  to  affect  his 
credibility.— State  v.  Richardson  (Mo.  Sup.)  649. 

'Testimony  of  a  party  who  has  merely  taken 
a  deposition,  but  not  introduced  it,  cannot  be 
objected  to  as  contradicting  such  witness.— 
King  V.   Phoenix  Ins.  Co.   (Mo.  Sup.)  892. 

'Testimony  about  an  immaterial  matter  Held 
not  competent  to  impeach  a  witness. — Honey- 
cutt  V.  State  (Tex.  Cr.  App.)  421. 

'In  a  criminal  case  held  error  to  permit  the 
state  to  show_  the  facts  in  regard  to  the  testi- 
mony of  a  witness  before  the  grand  jury  con- 
cerning incriminating  statements  of  accused 
and  the  witness'  determination  that  he  was  mis- 
taken in  his  testimony  before  the  grand  jury. — 
Ware  v.  State  (Tex.  Cr.  App.)  1093. 

Examination  of  an  impeaching  witness  keU 
error  for  eliciting  matters  beyond  the  scope 
of  the  predicate  laid  for  impeachment — St 
Clair  V.  State  (Tex.  Cr.  App.)  1095. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics* 

Liens." 

In  an  action  against  an  executor  for  personal 
services  rendered  to  decedent,  held,  that  an  in- 
struction limiting  the  effect  of  certain  evidence 
should  have  tieen  given. — ^Mc(3rew's  Bx'r  t. 
O'Donnell  (Ky.)  301. 

'In  an  action  against  an  executor  for  person- 
al services  rendered  to  decedent,  plaintiff  held 
entitled  to  recover  the  reasonable  value  of  the 
services  rendered,  and  not  such  a  sum  as  would 
reasonably  compeasate  her  for  the  services. — 
McGrew's  Ex'r  v.  O'Donnell  (B[y.)  SOL 

In  an  action  against  an  executor  for  personal 
services  rendered  to  decedent  held,  that  a  cer- 
tain instruction  should  have  been  modified. — 
McGrew's  Ex'r  t.  O'Donnell  (Ky.)  301. 

'Where  near  relatives  live  together  as  members 
of  the  same  family,  and  services  are  performed 
by  one  for  the  other,  it  is  presumed  that  no 
charge  will  be  made  therefor. — Key  r.  Harris 
(Tenn.)  235. 

One  performing  services  for  her  sister  held 
entitled  to  compensation  therefor. — Key  v.  Har- 
ris (Tenn.)  23o. 

'Plaintiff  being  unable  to  enforce  specific  per- 
formance of  a  parol  contract  to  devise  land  in 
consideration  of  the  rendition  of  plaintiff's  serv- 
ices, he  was  entitled  to  recover  the  reasonable 


'Point  annotated.    See  sjrUalnis. 
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ralne  thereof  against  deceased'*  personal  repre- 
sentatives.—Goodloe    V.    Goodloe    (Tenn.)    767. 

WRITS. 

See  "Process." 

Particular  tcrti*. 

See  "Certiorari":  "Execution";  "Injunction"; 
"Mandamus":  ''Prohibition";  "Quo  Warran- 
to"; "Replevin." 

Writ  of  error,  see  "Appeal  and  Error." 


WRONGFUL  ATTACHMENT. 

See  "Attachment,"   §  6. 

WRONGFUL  SEIZURE. 

See  "Taxation,"  {  4. 

YEAR. 

Estates  for  j'ears,  see  "Landlord  and  Tenant" 
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